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IMPERVIOUS  PRODUCTS  00.  v.  GRAY. 

(No.  27.) 
(Court  of  Appeals  of  Maryland.    Nov.  11, 1916.) 

1.  Scr-Ovr  and  Codntebclaiu  9=335— Ooods 
S01.D  AND  Delivbbed  —  Unliquidated 
Dahaoks. 

In  aasumpait  for  goods  sold  and  delivered, 
•  plea  of  aet-off,  where  the  nature  of  the  set-off 
claimed  Is  an  unliquidated  damage,  is  improper. 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 
ConDterelaim,  Gent.  Dig.  {{  S8-64;  Dec.  Dig. 
♦=»86]  , 

2.  SBT-Onr  and  ConirrcBfcLAiK  •s>22  —  Na- 
TCBB  or  Skt-Off. 

The  plea  of  set-off  is  a  defense  of  purely 
statutory  creation.  limited  to  mutual  debts;  to 
make  a  plea  of  set-off  good,  Ae  debts  must  be 
matnal,  of  the  same  kind  or  quality^  and  be 
certain  and  clearly  ascertained  or  liquidated. 

(M.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cenfc  Dig.  SI  26-37;  Dec.  Dig. 
«s>22.] 

8.  AssuMPsrr,  Action  or  ^»2S— Genkbai.  Is- 
sue—Recoopmbnt. 

Defendant  in  an  action  of  assumpsit,  may, 

nnder  the  general  issue  plea,  show   injury  on 

which  to  found  a  claim  for  recoupment. 
[Kd.   Note. — For  other  cases,  see  Assumpsit, 

iiction  of.  Cent.  Dig.  U  13(V-1S2;  Dec.  Dig.  «=> 

23;   Pleading,  Cent  Dig.  {  1342.] 

4.    SKT-OFF   and    COUNTEROLAnC   4=»5&— PI.EA 

or  SET-Orr— Judgment. 

Under  the  statute,  defendant  who  has 
pleaded  a  set-off  and  has  proved  the  items  or  ac- 
count going  to  make  it  op,  can  recover  a  judg- 
ment against  the  plaintiff  for  such  sum  as  the 
proof  may  show  tne  plaintiff  to  be  indebted  to 
nim  over  the  amount  of  the  plaintiff's  claim. 

(Ed.  Note.— For  other  cases,  see  Set-Off  and 
Coanterclaim,  Ont.  Dig.  H  130-182;  Dec.  Dig. 
«s»59.] 

6.  SKT-Orr  and  Countebciaih  «=357  — Re- 
coupment—Judoment. 

In  recoupment,  a  defendant  may  show  dam- 
ages equal  to  some  part  or  the  whole  of  the 
plaintiff's  claim  and  have  it  deducted  from  such 
claim,  but  can  recover  no  affirmative  judgment. 
[Bd.  Note.— For  other  caaes,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  S  128;  Dec.  Dig.  <S=3 
57.1 

6.  Judomint  ®s>721  —  Res  Judicata  —  Sub - 

JECT-MATraB. 

In  an  action  for  the  purchase  price  of  goods 
sold  and  delivered,  where  defendant  filed  the 
general  issue  pleas,  and  a  plea  in  snt-off,  alleging 
that  plaintiff  was  indebted  to  defendant  in  an 
amount  greater  than  plaintiff's  claim,  and  claim- 
ing ^000,  which  amount,  except  for  excess 
claimed  by  defendant,  he  offered  to  set  off 
against  the  plaintiff's  claim,  and  also  filed  a 
bill  of  pnrticnlarB  amounting  to  (444,  a  judg- 


ment for  defendant  estopped  him  from  main- 
taining a  subsequent  suit  to  recover  $334  dam- 
ages against  plaintiff  npon  a  bill  of  particulars 
identical  with  that  filed  in  the  previous  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1238,  1252;   Dec.  Dig.  <S=>721.] 

7.  Sales  «s»425  —  Bbeach  or  Warrants  — 

Election  or  Remedies. 

Upon  breach  of  warranty  of  goods  sold 
and  delivered,  the  buyer,  nnder  Sales  Act 
(Code  Pub.  Civ.  1.0 ws,  art  83)  §  90,  has  sev- 
eral distinct  courses  open  to  him,  but  by  giving 
evidence  in  the  way  of  recoupment  in  the  sell- 
er's suit  he  makes  his  election,  and  thereafter 
has  no  other  remedy. 

[Ed.  Note.— For  other  oases,  see  Sales,  Cent. 
Dig.  §f  1207,  1208;    Dec.  Dig.  «=»425.] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Morris  A.  Soper,  Judge. 

Action  by  H.  Emory  Gray  against  the 
Impervious  Products  Company,  a  corporation. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Reversed,  without  new  trial. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKE,  PATTISON,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Jacob  S.  New  and  Julius  H.  Wyman,  both 
of  Baltimore,  for  appellant  Rldgely  P.  Mel- 
vln,  of  Annapolis  (W.  Thomas  Kemp,  of 
Baltimore,  on  the  brief),  for  appellee. 

STOGKBBJDGE,  J.  In  the  year  1911,  H. 
Emory  Gray  entered  into  a  contract  with 
the  State  Roads  Commission  for  the  con- 
struction of  a  road  on  Patapsco  street,  be- 
tween First  street  and  Pennington  avenue, 
Brooklyn,  Anne  Arundel  county.  For  the 
execution  of  that  contract  Mr.  Gray,  among 
other  materials,  had  occasion  to  purchase  a 
preparation  known  as  binder,  and  in  the 
month  of  September  agreed  with  tbe  Im- 
pervious Products  Company  for  the  supply 
of  it  which  be  would  need  in  tbe  construc- 
tion of  the  road  under  bis  contract  The 
terms  of  tlmt  agreement  were  as  follows: 
"September,  1911. 

"H.  B.  Gray,  Esq.  Brooklyn,  Md.— Dear  Sir: 
We  agree  to  furnish  yon  with  Fairfield  Binder 
No.  5  hot  at  our  plant  at  9^  per  gallon  and 
guarantee  same  to  comply  with  the  State's  spec- 
ification. 

"Yours  very  truly, 

"Impervious  Pnxlucts  Co." 

A  portion  of  tbe  binder  thus  contracted  for 
was  furnislied  to  Mr.  Gray  by  the  Impervious 
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Products  Company  In  the  fall  of  1911,  and  It 
appears  to  have  fully  met  the  requirements 
of  Mr.  Gray's  contract  with  the  state  roads 
commission.  During  the  winter  the  work 
under  Mr.  Gray's  contract  was  suspended, 
but  with  the  opening  of  the  spring  of  1912 
It  was  resumed,  the  binder  being  furnished 
as  before  by  the  ImperTlous  Products  Com- 
pany, but  at  this  time  the  binder  failed  to 
prove  satisfactory,  was  condemned  by  the 
state  Inspector,  and  a  portion  of  the  road 
which  had  been  built  by  Mr.  Gray  during 
that  spring  was  required  to  be  rebuilt. 
Where  Mr.  Gray  obtained  the  binder  for  the 
rebuilding  does  not  clearly  appear  In  the 
record,  but  apparently  from  some  source 
ath&c  than  the  Impervious  Products  Com- 
pany. 

In  April,  1913,  the  Impervious  Products 
Company  instituted  suit  against  Mr.  Gray 
for'  the  sum  of  $345.60,  as  the  purchase 
money  due  for  binder  furnished  between 
June  17  and  June  21,  1912.  To  this  suit  Mr. 
Gray  filed  the  general  issue  pleas,  and  a 
plea  in  set-off,  worded  as  following: 

"That  the  plaintiff  is  indebted  to  the  defend- 
ant in  an  amount  greater  than  the  plaintiff's 
daim  •  •  •  and  the  defendant  claims  ?;60O, 
whidi  amount,  except  for  excess  claimed  by  de- 
fendant, he  is  willmg  to  set  off  against  the 
plaintiff's  claim." 

Then  followed  a  bill  of  particulars  of  the 
defendants  claim,  lamounting  to  $440.05. 
Upon  these  pleadings  that  case  went  to  trial, 
and  after  evidence  taken  and  Instructions 
given  by  the  court,  resulted  in  a  verdict  for 
the  defendant 

In  1014  the  present  suit  was  instituted  by 
Mr.  Gray  to  recover  as  damages  $334.20,  and 
in  this  suit  the  plaintiff  and  present  appel- 
lee filed  a  bill  of  particulars  identical  with 
that  filed  with  his  plea  of  set-off  in  the 
previous  suit,  except  that  In  this  account 
the  labor  was  charged  at  15  cents  an  hour. 
Instead  of  20  cents  an  hour,  as  in  the  first 
suit.  Numerous  exceptions  were  taken  dur- 
ing the  trial  of  this  case,  all  of  which,  how- 
ever, revolve  around  the  question  whether 
Mr.  Gray  was  estopped  from  maintaining 
the  second  suit,  by  reason  of  the  earlier  one, 
and  a  determination  of  whether  the  first  suit 
amounted  to  res  ad  Judicata. 

[1]  The  first  suit  was  In  assumpsit  for 
goods  sold  and  delivered.  To  this  suit  a 
plea  of  set-off,  where  the  nature  of  the  set- 
off claimed  was  an  unliquidated  damage,  was 
an  improper  plea.  Westminster  Co.  v.  Coff- 
mau,  123  Md.  619,  91  Atl.  716. 

[2]  The  plea  of  set-off  is  a  defense  of  pure- 
ly statutory  creation  and  is  limited  to  mutual 
debts;  to  make  a  plea  of  set-off  good  the 
debts  must  be  mutual,  must  be  of  the  same 
kind  or  quality,  and  be  certain  and  clearly  as- 
certained or  liquidated.  1  Poe  on  Pleading, 
§613. 

[3]  That  the  chiim  of  Mr.  Gray  In  the  first 
suit  was  one  in  the  nature  of  a  claim  for 
damages  for  noncompliance  with  the  pro- 


visions of  the  contract  hereinbefore  set  out 
is  perfectly  clear,  both  from  the  two  bills  of 
particulars  filed  In  the  respective  cases,  and 
from  the  testimony  of  Mr.  Gray  himself.  But 
while  the  plea  of  set-off  and  evidence  given 
in  the  first  suit  could  not  have  been  sustained 
as  or  under  a  plea  of  set-off,  the  evidence  was 
entirely  proper  to  be  given  under  the  general 
Issue  pleas  filed,  because  It  tended  to  show 
a  right  to  recoup  on  the  part  of  Mr.  Gray. 
Numerous  cases  in  this  state  have  sustained 
the  doctrine  that  a  defendant  may  in  an 
action  of  assumpsit  under  a  general  Issue 
plea,  show  injury  on  which  to  found  a  daim 
for  recoupment.  Doggett  v.  Tatum,  116  Md. 
147,  81  Atl.  876;  Eawllngs  v.  Nash,  117  Md. 
393,  83  Atl.  646;  Sullivan  v.  Boswell,  122 
Md.  539,  89  AU.  940. 

The  appellee  has  strongly  urged  that  iAe 
plea  of  set-off  having  been  an  Improper  one,  he 
is  not  now  precluded  from  setting  up  his  claim 
of  damages,  and  relies  for  this  on  the  case  of 
Davidson  Chemical  Ca  v.  Miller,  122  Md. 
141,  89  Atl.  401.  In  tl^t  case,  however,  while 
a  plea  of  set-off  had  been  filed,  the  plea  was 
subsequently  withdrawn,  and  the  issue  wfls 
not  presented  to  the  Jury.  In  the  present  case 
the  plea  of  set-off  never  was  withdrawn,  and 
the  rejection  of  the  defendant's  second  pray- 
er In  the  first  suit  by  no  means  shows  that 
the  claim  of  the  defendant  was  not  sub- 
mitted to  the  Jury  in  that  case.  That  prayer 
as  offered  was  defective  for  a  very  patent 
reason. 

[4]  Under  the  statute  in  this  state  where 
a  defendant  has  pleaded  a  set-off,  and  has 
proved  the  items  or  account  which  go  to 
make  up  his  set-off,  the  defendant  can  re- 
cover a  Judgment  against  the  plaintiff  for 
such  sum  as  the  proof  may  show  the  plain- 
tiff to  be  indebted  to  him,  over  and  above 
the  amount  of  the  plaintiff's  claim. 

[t]  In  recoupment  a  defendant  may  show 
damages  equal  to  some  part  or  the  whol4 
of  the  plaintiff's  claim,  and  have  it  deduct- 
ed from  that  claim,  but  can  recover  no 
-aifiirmative  Judgment.  The  defendant's  sec- 
ond prayer,  if  granted,  would  have  Instructed 
the  Jury  that  they  might  as  matter  of  recoup, 
tuent  find  an  affirmative  verdict  in  damages 
for  the  defendant,  and  for  this  reason  was 
fatally  defective.  1  Poe  on  Pleading,  {{  515, 
516 ;  Beall  v.  Pearre,  12  Md.  550 ;  Harman  v. 
Bannon.  71  Md.  428,  18  Atl.  862 ;  Fertilizer 
Co.  V.  Balto.  0.  S.  &  B.  Co.,  78  Md.  189,  27 
Atl.  1035. 

[6]  It  has  already  been  pointed  out  that 
t)ie  bill  of  particulars  filed  by  the  defend- 
ant in  the  first  suit  was  practically  the  same 
as  the  bill  of  particulars  filed  by  him  as 
plaintiff  in  the  present  suit,  and  his  testi- 
mony in  the  present  ease  shows  that  the 
daim  now  made  was  the  same  claim  as  was 
made  in  that  suit.  As  early  as  the  case  of 
Shafer  v.  Stonebraker,  4  0111  &  J.  S55,  Judge 
Dorsey  said: 
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•The  plea  of  not  gMty  *  *  •  (wUeh  on 
the  first  trial  bad  been  toe  general  iasne  plea) 
pats  in  issue  not  only  every  material  fact  con- 
tained in  the  declaration,  bat  every  defense  ad- 
missible in  evidence  under  aach  a  plea,  of  which 
the  defendant  should  offer  testimony." 

Hie  evidence  upon  the  first  trial  being,  as 
bas  been  recited,  and  the  verdict  of  the  Jury 
having  been  In  favor  of  the  defendant,  there 
is  no  poeslMllty  of  avoiding  the  conclusion 
fbat  what  the  Jury  In  fact  found  In  that  case 
was  that  Mr.  Gray  had  suffered  a  damage 
which  he  was  entitled  to  recoup  to  the  extent 
of  the  whole  of  the  then  plaintiff's  claim. 
Such  being  the  case  the  language  of  this 
court  In  the  case  of  Beall  v.  Pearre,  12  Md. 
550,  becomes  peculiarly  apposite: 

"A  verdict  and  judgment  upon  the  merits,  in 
a  former  suit,  is,  in  a  snbsequent  suit  between 
the  same  parties,  where  the  cause  of  action, 
danuijiea,  or  demand  is  *  *  *  the  same,  con- 
clusive against  the  plaintiff's  right  to  recover, 
whether  pleaded  in  bar,  or  given  in  evidence 
under  the  general  issue,  and  such  prior  verdict 
and  judgment  need  not  be  pleaded  by  way  of  es- 
toppel." 

The  doctrine  thtis  laid  down  has  been 
■uniformly  followed  In  this  state,  of  which 
the  following  cases  are  but  examples:  Whlte- 
harst  ▼.  Rogers,  38  Md.  516;  Oursler  v.  B. 
&  O.  S.  B.  Co.,  60  Md.  368 ;  Trayhem  v.  Col- 
burn,  66  Md.  279,  7  AtL  459;  Brooke  v. 
Gregg,  88  Md.  234,  43  Aa  3&  In  this  con- 
dition of  the  law  It  was  error  in  the  trial 
court  to  have  refased  the  defendant's  second 
prayer,  and  that  of  course  made  the  grant- 
ins  of  the  two  prayers  of  the  plalntUf  also  er- 
rcweous.  Most  of  the  exceptions  reserved 
upon  questions  of  evidence  during  the 
course  of  the  trial  related  to  evidence  tending 
to  show  the  nature  of  the  prior  litigation 
between  the  parties,  and  In  so  far  as  those 
rulings  bore  upon  that  aspect  of  the  case, 
they  were  tinged  with  the  same  error. 

[7]  In  the  brief  of  the  appellant  consider- 
able space  was  devoted  to  showing  that  this 
case  fell  within  the  provisions  of  the  Uni- 
form Sales  Act  (section  90  of  article  88  of  the 
Code).  It  Is  undoubtedly  true,  as  contended 
by  the  appellant,  that  if  the  letter  of  the 
Impervious  Products  Company  of  September, 
1911,  constituted  a  warranty  of  the  goods 
sold,  and  there  was  any  breach  of  that  war- 
ran^,  then  the  buyer  had  four  distinct 
courses  open  to  him,  as  set  out  In  the  act; 
but  that  after  having  resorted  to  and  adopted 
one  of  these  courses  no  other  remedy  could 
ebereafter  be'granted  to  him.  Undoubtedly 
by  giving  evidence  In  the  way  of  recoupment 
In  the  first  stilt,  the  present  appellee  made 
his  election,  and,  having  so  elected,  was 
bound  by  it,  and  could  thereafter  have  no 
other  or  further  remedy.  But  upon  either 
ground,  that  of  election  of  a  defense  under 
the  Uniform  Sales  Act  or  that  of  res  adjudi- 
oata,  the  result  is  the  same,  and  the  Judg- 
ment below  must  be  reversed. 

Judgment  reversed  without  a  new  trial; 
appellee  to  pay  the  costs. 


MUIiKBRN  ▼.  STATE.    (No.  la) 

(Court  of  Appeals  of  Maryland.    Nov.  11, 
1915.) 

Intoxicatino  LiIquobs  «=»207  —  Cbimisal 
pbosbctmons  —  indictuent  —  sofficiew- 
OY— Statotb. 

Under  Acts  1908,  c.  179,  8  10,  providing 
that  no  person  having  a  license  to  sell  spirituous 
and  fermented  liquors  in  Baltimore  county  un- 
der the  act  shall  sell  or  give  away  any  such  liq- 
uors at  his  place  of  business  between  12  o'clock 
midnight  and  5  o'clock  in  the  morning,  an  in- 
dictment, cbargiug  that  defendant  "unlawfully 
did  sell  ('give'  in  another  count)  a  certain  W. 
D.  I/,  a  certain  quantity  of  fermented  liquor,  to 
wit,  beer,  between  the  hours  of  12  o'clock  mid- 
night and  5  o'clock  a,  m.,  contrary  to  the  form 
of  the  statute,"  etc.,  was  insufficient  to  charge 
the  statutory  offense,  as  omitting  to  allege  the 
essential  element  thereof,  that  the  sale  or  gift 
was  at  the  licensee's  place  of  business. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ii  227,  262;  Dec.  Dig,  9s=> 
207.] 

Appeal  from  Circuit  Ootirt,  Baltimore 
County. 

James  A  Mulkem  was  convicted  of  vio- 
lating Acts  of  1908,  c  179,  I  10,  prohibiting 
the  selling  or  giving  away  of  spirituous  or 
fermented  Uquors  by  a  licensee  at  bis  place 
of  business  between  12  o'clock  midnight  and 
5  o'clo<&  a.  m.,  and  he  appeals.    Beversed. 

Argued  before  BOTD,  C.  J.,  and  BBISCOE, 
BUBKB,  THOMAS,  PATTISON,  URNEU, 
STOGKBBIDGK,  and  CONSTABLE,  JJ. 

Elmer  J.  Cook  and  William  H.  Lawrence, 
both  of  Towson,  for  appelant  George  Hart- 
man,  State's  Atty.,  of  Towson,  Edgar  Allan 
Poe,  Atty.  Oea.,  for  tbe  State. 

BUBKE,  J.  me  act  of  1906,  chapter  179, 
made  provisions  for  the  regulation  of  the 
sale  and  the  granting  of  licenses  for  the  sale 
of  spirituous  and  fermented  liquors  in  Balti- 
more county.  The  act,  after  declaring  how 
and  upon  what  conditions  the  license  might 
be  granted,  provided,  among  other  things.  In 
section  10: 

"That  no  person  having  a  license  tmder  the 
provisions  of  this  act,  shall  sell  or  give  away 
any  spirituous  or  fermented  liquors  •  *  *  at 
his  place  of  business  between  the  hours  of 
twelve  o'clock  midnight  and  five  o'clock  a.  m. 
at  any  time." 

The  appellant,  James  A.  Mulkem,  had 
been  granted  a  license  under  the  provisions 
of  this  act  to  sell  spirituous  and  fermented 
liquors  In  Baltimore  county.  He  was  Indict- 
ed under  section  10  of  the  act  for  having 
violated  the  provisions  quoted  above.  The 
indictment  contained  two  counts.  The  first 
count,  after  alleging  the  Jurisdiction  and  that 
the  traverser  was  a  licensed  dealer  under 
the  act,  charged  that  he — 
"unlawfully  did  sell  a  certain  William  D.  Le 
Fevre  a  certain  quantity  of  fermented  liquor  to 
wit,  beer,  -between  the  hours  of  12  o'clock  mid- 
night and  6  o'clock  a.  m.,  contrary  to  the  form 
of  the  act  of  assembly  in  such  case  made  and 
provided,  and  against  the  peace,  government, 
and  dignity  of  the  state." 
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The  second  count  was  Identical  with  the 
first  with  the  exception  that  it  charged  that 
he  gave  away  the  beer.  The  appellant  de- 
murred to  the  Indictment  The  demurrer 
was  overruled.  He  then  pleaded  not  guUty, 
and  -upon  the  Issue  joined  upon  this  plea  he 
was  tried  by  a  Jury,  was  found  guilty,  and 
adjudged  to  pay  a  fine  of  $200  and  costs. 
From  this  judgment  he  has  prosecuted  this 
appeal. 

The  single  question  Is  this:  Does  the  in- 
dictment charge  the  appellant  with  an  of- 
fense within  the  terms  of  section  10  of  the 
act  of  1908,  chapter  179?  The  indictment 
was  framed  upon  that  section,  and,  to  be 
valid,  it  must  charge  the  traverser  with  the 
statutory  offense  created  and  defined  by  the 
section.  The  offense  created  by  the  section 
Is  the  sale  or  giving  away  by  the  licensee, 
at  his  place  of  business,  spirituous  and  fer- 
mented liquors  during  the  prohibited  hours 
mentioned.  It  is  not  a  violation  of  this  sec- 
tion of  the  act  for  a  licensee  to  sell  or  give 
away  in  Baltimore  county  spirituous  or  fer- 
mented liquors,  at  a  place  other  than  his 
place  of  business,  at  any  time  or  during  any 
hour.  For  such  an  act  he  would  doubtless 
be  Indictable,  but  the  indictment  must  be 
framed  under  a  different  section  of  the  act 
The  indictment  omits  to  state  a  fact  essen- 
tial to  be  found  before  there  could  be  a  con- 
viction for  the  offense  created  by  the  section 
under  which  the  indictment  was  framed,  viz., 
that  the  fermented  liquor  was  sold,  or  given 
away  at  the  traverser's  place  of  business. 
This  being  an  essential  fact  or  element  to 
constitute  the  offense,  it  was  necessary  to  al- 
lege it  in  the  indictment,  and  the  omission  of 
that  allegation  rendered  the  indictment  fa- 
tally defective.  It  did  not  describe  the  of- 
fense created  by  the  statute.  The  rule  of 
pleading  applicable  to  indictments  for  statu- 
tory crimes  is  thus  stated  in  10  Bncy.  PL  & 
Prac.  483  to  486: 

"While  it  is  essential  that  all  the  facts  con- 
stituting an  offense  must  be  so  stated  as  to 
bring  the  defendant  precisely  within  the  law,  it 
is  a  rule  of  universal  application  that  when  a 
statute  creates  .  an  offense  and  sets  out  the 
facts  which  constitute  it,  the  offense  may  be 
8u£Sclently  charged  in  the  language  of  the  stat- 
ute. In  some  cases,  it  has  been  held  that  the 
exact  language  of  the  statute  must  be  used  in 
charging  an  offense  which  is  defined  by  statute, 
but  the  prevailing  doctrine  is  that,  although 
every  ingredient  of  the  offense  described  must 
be  set  out,  it  is  not  necessary  to  use  the  exact 
language  of  the  statute,  words  of  equivalent  im- 
port being  sufficient,  and  it  is  enough  substan- 
tially to  charge  the  offense  denounced  in  the 
statute.  It  is  said,  however,  to  be  the  more 
usual  and  the  safer  practice  to  pursue  the  ex- 
act language  of  the  statute,  because  It  is  not 
likely  that  more  apt  and  appropriate  expres- 
sions can  be  employed  to  convey  the  meaning 
of  the  Legislature  than  the  words  which  the 
Legislature  itself  employed  for  that  purpose." 

Tn  a  note  to  this  statement  of  the  rule  it 
is  said  that: 

"This  rule  Is  so  well  known  and  universally 
accepted  as  hardly  to  require  citation  of  au- 
thorities to  support  it;    and,  while  the  reader 


will  find  the  statement  well  fortified  with  cases 
under  the  treatment  of  each  specific  offense  in 
the  criminal  law  in  this  work,  the  foUowing  cas- 
es announcing  the  general  proposition,  as  stated 
in  the  text^  are  selected  from  the  great  mass  for 
reference  in  connection  with  variations  of  the 
principle  hereinafter  to  be  stated." 

Numerous  cases  in  25  states,  including 
Maryland,  are  cited  In  support  of  the  rule. 

There  is  nothing  in  the  case  of  Mitchell  v. 
State,  115  Md.  360,  80  Aa  1020,  in  conflict 
with  the  conclusion  we  have  here  announced. 
In  that  case  the  court  was  dealing  with  the 
act  of  1908,  chapter  27,  which  in  express 
terms  prohibited  the  sale  of  spirituous,  fer- 
mented, and  intoxicating  liquors  within  the 
limits  of  Worcester  county.  The  court  held 
that,  upon  a  proper  construction  of  the  stat- 
ute that: 

"The  use  of  the  words  in  the  statute,  to  give 
away  or  otherwise  dispose  of  it  at  a  place  of 
business,'  was  not  intended  to  allow  the  sale  of 
intoxicating  liquors  in  the  county  at  other  plac- 
es than  'a  place  of  business,'  but  they  were  in- 
serted for  the  purpose  of  enlarging  the  prohibi- 
tion, and  making  it  unlawful  to  give  or  other- 
wise dispose  of  it,  under  any  other  circnm- 
stances  and  conditions,  at  a  place  of  business 
than  those  previously  named  in  the  statute.  It 
was  not,  therefore,  necessary  to  allege  that  the 
sale  was  made  'at  a  place  of  business  conducted 
by  the  traverser,  because  it  was  unlawful,  under 
the  provisions  of  the  statute,  to  sell,  directly  or 
indirectly,  spirituous  or  intoxicating  liquors  at 
any  place  whatsoever  within  the  limits  of  Wor- 
cester county.  lUs  is  clear  both  from  the  ti- 
tle, and  the  provisions  of  section  2  of  the  act 
itself." 

It  la  manifest  that  what  was  there  said 
can  have  no  application  to  the  act  of  1908, 
chapter  179,  relating  to  the  sale  of  spiritu- 
ous and  fermented  liquors  in  Baltimore  coun- 
ty, because  that  act  does  not  prohibit  the 
sale  of  liquor  in  that  county  by  one  having  a 
license,  and  the  only  prohibition  against  a 
licensee  selling  or  giving  away  liquors  dur^ 
ing  certain  specified  hours  is  contained  in 
that  portion  of  section  10  above  quoted.  As 
the  indictment  failed  to  charge  the  appel- 
lant with  the  commission  of  an  indictable  of- 
fense, the  demurrer  should  have  been  sus- 
tained, and  therefore  the  judgment  in  tbla 
case  must  be  reversed, 

Judgment  reversed. 


COMSTOOK'S  ADM-B  v.  JACOBS. 

(Supreme  Court  of  Vermont     Orange.     Nor, 
10,  1915.) 

1.  Costs  «cs>8  —  Taxation  —  Statdtobt  Au- 
thority— Common  Law. 

The  rule  that  no  costs  can  be  taxed  against 
a  party,  unless  such  taxation  Is  expressly  au- 
thorized by  statute,  does  not  apply  to  casep  in 
which  costs  were  allowed  by  the  common  law  of 
England  in  force  October  1,  1760,  the  date  ar- 
bitrarily selected  for  convenience  to  make  dear 
the  application  of  a  statute,  enacted  in  1779, 
providing  that  the  common  law  of  the  New  Eng- 
land states  shall  be  the  common  law  of  Vermont 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §§  1,  4,  5;  Dec.  Dig.  «=>3.] 
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2.  C!o8i8  «=>3^Go8is  ON  Appeal— Taxation. 
The  fact  that  P.  ?.  6234,  specifying  certain 
Items  of  coat  which  may  be  taxed  in  the  Su- 
preme Court,  makes  no  mention  of  the  cost  of 
the  transcript  of  testimony,  does  not  prevent 
the  taxation  of  the  costs  thereof;  soch  section 
operating  to  enlarge  the  field  of  the  successful 
|>arty's  recovery,  but  leaving  unimpaired  his  ex- 
isting rights  in  respect  to  taxation  of  costs. 

[Ed.  Note. — For  other  cases,  see  Ciosts,  Cent 
Diig.  H  1.  4,  5 ;   Dec.  Dig.  <S=»8.] 

8.  Costs  «=3254^-Co8ts  on  Appzait-Tban- 

SCBiPT  OF  Testimony. 

Supreme  Court  rule  6  (77  AtL  vi),  requir- 
ing that  the  advancing  party  shall  procure  a 
transcript  of  the  testimony  and  fixing  the  fees 
therefor,  authorizes  the  aUowance  of  the  costs 
of  the  transcript  to  the  prevailing  party,  not 
to  exceed  the  statute  price  per  folio. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  962-966,  974-977 ;    Dec.  Dig.  «=>264.] 

Action  by  Eunice  Y.  Comstock's  adminis- 
trator against  Abe  Jacobs.  From  taxation 
of  defendant's  costs,  plaintiff  appeals.  Ap- 
peal dismissed. 

See,  also,  89  Vt  133,  91  Atl.  497. 

Argued  before  MUNSON,  O.  J.,  and  WAT- 
SON, HASEDTON,  POWEBS,  and  TAY- 
LOR, JJ. 

John  W.  Gordon  and  Earl  R,  Davis,  both 
of  Barre,  and  W.  H.  Sprague,  of  Chelsea,  for 
appellant  David  S.  Conant  and  Frank  S. 
Williams,  both  of  Bradford,  and  B.  M.  Hai^ 
Tey,  of  Montpeller,  and  Stanley  O.  Wilson, 
of  Chelsea,  for  appellee. 

TAYLOR,  J.  Plaintiff  appeals  from  the 
taxation  of  defendant's  costs  on  the  final 
judgment  of  this  court  at  the  May  term, 
1916.  89  Vt  183,  94  Atl.  497.  The  only  Item 
of  the  taxation  objected  to  Is  the  allowance 
for  the  transcript  of  testimony  taken  at  the 
first  trial,  when  the  plaintiff  had  Judgment 
Tbe  case  was  heard  at  the  October  term, 
1910,  on  defendant's  exceptions,  and  was 
reversed  and  remanded  for  a  new  trial.  84 
Vt  277,  78  AU.  1017,  Ann.  Gas.  1913A,  679. 
The  transcript  of  the  evidence  was  referred 
to  (n  defendant's  bill  of  exceptions  and  made 
part  thereof,  so  far  as  material;  and  it  was 
ordered  that  one  copy  be  furnished  to  the 
court,  with  the  provision  that  it  need  not  be 
printed.  Plaintiff's  objection  to  the  taxa- 
tion of  the  item  questioned  is  that  It  Is  with- 
out warrant  of  statute  or  rule  of  court. 

[1]  Plaintiff  contends  that  no  costs  can  be 
taxed  against  a  party  unless  there  is  a  stat- 
ute expressly  authorizing  it  This  claim  finds 
amwrent  support  in  some  of  our  cases,  in 
which  It  is  said  "it  is  only  by  force  of  our 
statutes  that  costs  are  ever  taxed  and  allow- 
ed." Tyler  v.  Frost,  48  Vt  486;  Eagan  v. 
Bergen,  66  Vt  589;  Munger  v.  Verder,  59 
Vt  386,  8  Atl.  154;  Tenny  ▼.  Smith,  63  Vt 
620,  22  Atl.  •«89;  In  re  Welch's  Will,  69  Vt 
127,  37  Atl.  250;  In  re  Nicholas  Jacobs,  87 
Vt  454,  89  Atl.  634.  This  statement,  unless 
rightly  nnderstood,  is  broad  enough  to  deny 
the  successful  parly  costs  that  are  daily  tax- 
ed and  allowed  without  question.     For  ex- 


ample, the  Public  Statutes-  do  not  provide  for 
taxing  as  costs  the  fees  paid  witnesses  for 
attending  court,  the  fees  paid  for  service  «^ 
process,  or  the  expense  of  taking  depositious, 
as  to  which  no  one  would  question  the  pro- 
priety of  their  being  allowed  as  costs.  On 
plaintiff's  claim  the  allowance  of  the  expense 
of  preparing  and  printing  the  bill  of  excep- 
tions Is  likewise  without  warrant  of  law. 

Plaintiff  argues  that  we  have  no  statute 
covering  the  taxation  In  question,  that  the 
court  has  no  power  to  create  a  liability  for 
costs  by  a  rule  of  court,  and  that  at  common 
law  no  costs  were  recoverable  by  either  par- 
ty. It  is  true  that  at  common  law  costs,  eo 
nomine,  were  unknown.  However  by  the 
statute  of  Gloucester  (6  Edw.  I)  they  were 
made  recoverable  by  the  plaintiff  in  real  ac- 
tions; and  by  subsequent  statutes  the  plain- 
tiff's  ri^t  to  recover  costs  was  extended  to 
all  cases  in  which  he  was  successful.  Later 
by  the  statute  of  23  Hen.  VIII  and  subse- 
quent amendments  the  defendant  was  given 
the  same  right  to  bis  costs,  if  successful,  aa 
the  plaintiff  would  tiave  bad  if  he  had  re- 
covered. 7  R.  O.  L.  781.  When  our  Legis- 
lature (1779)  enacted  that  "the  common  law 
as  it  is  generally  practiced  and  understood 
in  the  New  England  states"  should  be  estab- 
lished as  the  common  law  of  this  state,  it 
adopted  the  common  law  of  Etigland  as 
amended  or  altered  by  statutes  in  force  at 
the  time  to  which  the  enactment  related. 
Giddlngs  V.  Smith,  15  Vt.  344.  Subsequently 
for  convenience  October  1,  1760,  was  arbitra- 
rily selected  as  the  date  to  which  the  enact- 
ment related.  See  Clement  v.  Graham,  78 
Vt.  290,  63  Atl.  146,  Ann.  Oas.  1915E,  120S. 
Such  amendatory  statutes  were  not  re-en- 
acted here,  but  were  considered  as  incorporat- 
ed into  the  common  law.  Giddlngs  v.  Smith, 
supra ;  Com.  v.  Knowlton,  2  Mass.  530 ;  State 
V.  BoUlns,  8  N.  H.  550;  Card  v.  Grtnman,  5 
Conn.  164. 

The  English  statutes  relating  to  costs  in 
force  October  1,  1700,  were  thus  adopted  as 
part  of  the  common  law  of  this  state,  and 
the  right  of  the  prevailing  party  to  recover 
his  costs  rests  upon  such  statutes  affected  by 
amendments  or  alterations  since  enacted  by 
our  Legislature.  See  Hart  v.  Skinner,  16  Vt 
138,  42  Am.  Dec.  500.  With  this  understand- 
ing there  Is  no  discrepancy  between  the  oft- 
repeated  statement  that  it  is  only  by  force 
of  statute  that  costs  are  ever  allowed  and 
the  practice  of  taxing  and  allowing  certain 
costs  without  express  authority  to  be  found 
in  the  Public  Statutes.  It  will  be  observed 
that  in  the  cases  where  the  statement  ap- 
pears the  court  was  dealing  with  actions  cre- 
ated by  statute  or  with  actions  where  the 
right  to  costs  had  not  been  conferred  by  the 
early  Knglish  statutes.  It  might  be  less  con- 
fusing to  say  that  it  is  only  by  force  of  our 
statutes  that  costs  are  taxed  and  allowed  in 
cases  where  they  were  not  allowed  by  the 
law  of  England  in  force  October  1,  1760. 
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[2]  It  Is  claimed  tbat  only  sncb  costs  as 
are  specified  In  F.  S.  6234,  can  be  recovered 
in  this  court.  An  examination  of  the  legis- 
lation leading  np  to  this  section  makes  It 
evident  tbat  the  Leglslatare  did  not  intend 
thereby  to  restrict  the  costs  that  could  be 
recovered  by  the  successful  party.  On  the 
contrary,  the  purpose  of  the  section  Is  to 
provide  for  the  recovery  of  costs  that  were 
not  before  considered  as  recoverable.  Though 
statutes  had  from  time  to  time  been  enacted 
fixing  fees,  the  authority  for  taxing  such 
fees  as  costs  was  left  to  depend  upon  the 
practice  under  the  common  law  "as  prac- 
ticed and  understood"  from  the  foundation 
of  the  state.  The  section  had  Its  origin  in 
O.  S.  c.  126,  gf  35,  36.  which  provided  for 
taxing  certain  attorney's  fees  and  the  fees 
of  the  party  for  attending  county  and  Su- 
preme Courts.  Later,  when  the  advancing 
party  was  required  to  pay  a  trial  or  Jury 
fee,  it  was  provided  that  he  should  be  allowed 
therefor  as  part  of  bis  taxable  costs,  and  final- 
ly the  entry  and  Judgment  fee  were  added. 
Thus  the  section  enlarges  the  field  of  the  suc- 
cessful party's  recovery,  but  leaves  the  orig- 
inal right  unimpaired. 

[3]  The  right  of  the  defendant  to  recover 
the  item  in  question  depends  upon  the  con- 
struction to  be  given  to  rule  6  of  this  court 
(77  Atl.  tI).  It  Is  not  seriously  questioned, 
as  Indeed  it  cannot  well  be,  that  the  pre- 
vailing party  should  be  allowed  the  expense 
of  bringing  to  this  court  the  record  of  the 
trial  below.  This  rule  requires  the  advanc- 
ing party,  by  himself  or  the  clerk,  to  prepare 
a  certain  number  of  printed  copies  of  the 
case,  which  shall  contain  such  matter  as  Is 
necessary  to  present  fully  the  questions  rais- 
ed. When  the  transcript  is  referred  to  and 
made  part  of  the  bill  of  exceptions  It  Is  in- 
cumbent on  the  excepting  party  to  furnish  It 
to  the  court.  This  duty  Is  unaffected  by  the 
order  that  one  copy,  which  need  not  be  print- 
ed, should  suffice.  The  sum  to  be  allowed  as 
costs  for  such  transcript  Is  fixed  by  section 
3  of  the  rule  In  question  which  provides: 

"The  fees  for  furnishing  such  copies,  except 
briefs,  shall  be  the  statute  price  per  folio  of 
one  hundred  words  as  for  one  manuscript 
copy." 

This  provision  is  full  warrant  for  the  taxa- 
tion as  costs  of  the  actual  expense  to  the 
prevailing  party  of  procuring  the  transcript 
when  made  part  of  the  bill  of  exceptions,  not 
to  exceed  the  statute  price  per  folio. 

The  appeal  Is  without  merit  and  should 
be  dismissed. 


FRENCH  V.  SliACK  et  ux. 

(Supreme   Court  of  Vermont.     Orange.     Nov. 

13,  1915.) 

1.  Httsband  and  Wife  e=>81— CoNTBAore— 

CouuoN  Law. 

At  common  law  a  married  woman's  cove- 
nant was  void. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $|  331-335;  Dec.  Dig.  <g=>81.] 


Wit 


2.  Husband  and  Wife  9s»81— Disabujites 
—Contract. 

A  married  woman's  oontmcts  affecting 
property  not  held  to  her  sole  and  separate  use 
are  to  be  measured  by  the  common  law,  rather 
than  by  the  statute  (P.  S.  3037)  enlarging  her 
capacity  to  contract. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  §J  331-335;   Dec.  Dig.  «=981.] 

3.  Husband  and  Wife  «=981— Wife's  Con- 
TBACTS— Covenant  in  Deed. 

A  married  woman  joining  in  a  conveyance 
of  her  real  estate  not  forming  a  part  of  her 
separate  estate  is  not  liable  on  the  covenants 
therein,  and  the  covenants  in  the  deed  of  her 
husband's  realty,  though  joint  in  form,  are  not 
her  covenants,  but  his  only. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wifft  Cent.  Dig.  §§  331-335 ;  Dec  Dig.  «=»81.] 

4.  Husband  and  Wife  ©=»23a— Wnx's  Cov- 
enant— BuBDEN  OF  Proof. 

In  an  action  on  the  covenant  of  a  married 
woman  contained  in  her  deed,  the  burden  is  on 
the  plaintiff  to  show  that  the  transaction  was 
one  which  the  law  makes  binding  upon  her. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |g  844-848,  981;  Dec.  Dig.  <8=» 
232.] 

5.  Husband  and  Wifb  •=3232— Action  on 
Covenants— EviDENCB. 

In  action  for  breach  of  covenants  in  war- 
ranty deed  from  husband  and  wife,  evidence 
held  to  show  that  the  wife  had  only  a  homestead 
interest  in  the  property,  as  known  to  plaintiff 
when  he  took  his  deed. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SS  844-848,  981;  Dec  Dig. 
<8=»232.] 

6.  Husband  and  Wmn  i8=»81— Covbna«t  in 
Deed — VALiDmr. 

A  covenant  in  a  warranty  deed  joined  by 
the  grantor's  wife,  who  had  only  a  homestead 
estate  in  the  property,  was  void. 

[Kd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  331-335;  Dec.  Dig.  <S=»81.] 

7.  Covenants   «=»119— Action— Evidence. 

In  an  action  for  the  breach  of  covenants 
contained  in  a  warranty  deed,  where  plaintiff 
showed  that  a  third  party,  under  contract  with 
the  grantor,  had  been  piven  the  right  to  lay  a 
pipe  from  a  spring  to  his  house  and  have  a  part 
of  the  water  of  the  spring,  evidence  for  defend- 
ant that  such  third  person  was  to  have  only  the 
surplus  water  was  admissible. 

[Ed.  Note. — ^For  other  eases,  see  Covenants, 
Cent  Dig.  gf  21ft-220,  264,  205;  Dec.  Dig.  <S=» 
119.] 

8.  Witnesses  ®=»75  —  Competency  —  Objec- 
tions. 

An  objection  to  the  eividence,  and  not  to  the 
witness,  presents  no  question  of  competency. 

[Ed.  Note:— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  189,  193,  194;   Dec  Dig.  «8=5»76.1 

9.  Covenants  «s»116  —  Action— Issues  and 
Vabiance. 

In  an  action  for  the  breach  of  covenants  in 
a  warranty  deed,  plaintiff,  under  bis  declaration 
setting  up  a  third  party's  right  to  one-half  the 
water  of  a  spring  oa  the  premises,  might  recover 
for  breach  of  the  covenant,  though  the  right  of 
such  third  party  to  the  water  was  Jess  than  one- 
half. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  gg  209,  210;  Dec.  Dig.  «=>116.] 

10.  Covenants  «=»114  —  Action— Pleadino. 

In  an  action  for  breach  of  covenants 
against  incumbrances,  direct  negatives  are  not 
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■ufficient,  bnt  the  particular  incambrances  com- 
plained of  must  be  set  forth. 

(Ed.  Note. — For  other  caaes,  see  Covenanbi, 
Cent  Dig.  M  1S8-202,  263;   Dec.  Dig.  <S=>114.] 

Eiceptioiis  from  Orange  County  Oowrt; 
Leighton  P.  Slack,  Judge. 

Action  b7  Alberta  A.  French  against  Ori- 
gin F.  Slack  and  Ttalrsa  H.  Slack,  his  wife. 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendants except.  Exceptions  OTerruled,  Judg- 
ment reversed,  with  costs  to  the  wife,  and 
remanded  for  a  reassessment  of  damages 
against  the  husband. 

Argued  before  MUNSON,  0.  J.,  and  WAT- 
SON, HASBLTON,  POWBRS,  and  TAT- 
IX>B,  JJ. 

Stanley  a  Wilson,  of  Chelsea,  for  plain- 
tiff. Mart^  IIL  Wilson,  of  Randolph,  for  de- 
fendants. 

POWERS,  J.  This  Is  an  action  for  the 
breach  of  certain  covenants  in  a  warranty 
deed  from  the  defendants  to  the  plaintiff. 
The  defendants  severed  in  their  pleas.  Ori- 
gin F.  pleading  the  general  Issue  with  notice, 
and  Thlisa  H.  the  general  Issue  and  two 
special  pleas  In  bar.  No  replications  were 
filed.  Judgment  below  was  for  the  plalntltT 
on  a  verdict  In  his  behalf. 

It  appeared  without  dispute  that  the  de- 
fendants were  husband  and  wife,  and  that 
the  deed  in  question  covered  their  home 
farm,  title  to  which  was  In  Origin  F.  In 
one  of  her  special  pleas  Thirsa  H.  alleged 
that  she  had  no  title  or  Interest  In  the  prem- 
ises conveyed,  except  a  homestead  Interest, 
and  that  the  sole  reason  and  purpose  of  her 
signing  the  deed  was  to  surrender  her  home- 
stead right.  At  the  dose  of  the  plaintiff's 
evidence,  and  again  at  the  dose  of  all  the 
evidence,  she  moved  for  a  directed  verdict 
on  the  ground  that  the  allegations  of  this 
special  plea  had  been  established.  The  mo- 
tion was  overruled  and  an  exception  al- 
lowed. 

[1,  J]  At  common  law,  owing  to  her  inabil- 
ity to  make  contracts  and  bind  herself  there- 
by, a  married  womain's  covenant  was  In- 
operative and  void.  Sawyer  v.  Little,  4  Vt. 
414;  Ooodenough  v.  FeUows,  63  Vt  102; 
Wing  V.  Deans,  214  Mass.  648,  102  N.  E. 
818.  P.  S.  3037,  has  greatly  enlarged  her 
capacity  to  make  contracts,  and,  as  is  shown 
by  Barrows  v.  Dngan's  EsUte,  88  Vt  441,  92 
AtL  927,  upon  a  review  of  Our  holdings,  a 
married  woman  in  this  state  may  now 
make  contracts  generally,  except  with  her 
husband,  and  except  such  as  relate  to  her 
property  In  which  her  husband  has  marital 
rights.  When  her  contract  affects  such  prop- 
erty— pr(q;)erty  not  held  to  her  sole  and  sepa- 
rate nee — her  responsibility  Is  to  be  meas- 
ured by  the  common  law,  rather  than  by 
the  statute.  Rowley  v.  Shepardson,  83  Vt 
107,  74  AtL  1002,  188  Am.  St  Rep.  1078. 

[3]  It  logically  follows  from  these  decl- 
•lons  that,  when  a  married  woman  joins  In  a 
eanreyanoe  of  her  real  estate  not  forming 


a  part  of  her  separate  estate,  she  Is  not 
liable  on  the  covenants  contained  In  her 
deed.  And  a  fortiori,  when  she  Joins  in  a 
deed  of  the  husband's  real  estate,  the  cove- 
nants, though  Joint  in  form,  are  in  law  not 
hers,  bnt  his  only.  Agar  v.  Streeter,  183 
Mich.  600,  150  N.  W.  160,  L.  R.  A,  1915D, 
196;  Sanford  v.  Kane,  133  111.  199,  24  N.  E. 
414,  8  L.  R.  A.  724,  23  Am.  St  Rep.  602. 

[4]  In  an  action  on  her  covenant,  the  bur- 
den Is  on  the  plaintiff  to  show  that  the  trans- 
action was  one  which  the  law  makes  bind- 
ing upon  her.    Agar  v.  Streeter,  supra. 

[5]  It  Is  urged,  however,  that  the  mo- 
tion was  properly  overruled  because  the 
record  does  not  show  that  Mrs.  Slack  had 
only  a  homestead  Interest  in  the  property, 
nor  that  the  plaintiff  knew  this  fact  when  he 
took  his  deed.  The  dalm  thus  made,  as- 
suming that  It  covers  matters  of  any  Im- 
portance in  the  case,  Is  wholly  unfounded. 
It  appears  that  the  title  was  In  the  husband, 
and  he  must  be  taken  to  be  the  owner,  sub- 
ject only  to  such  rights  as  the  wife  may 
have  had  on  account  of  Its  being  their 
"home  farm."  This  must  have  been  appar^ 
ent  to  the  plaintiff ;  for  the  very  deed  which 
he  accepted  showed  him  that  the  property 
was  conveyed  to  the  husband  many  years 
ago. 

[I]  The  covenant  of  Mrs.  Slack  would  be 
void  at  common  law,  and  the  plaintiff  has  no 
right  of  action  against  her  on  account  there- 
of. Webster  Springs  v.  Collins,  98  Fed.  933. 
40  C.  C.  A.  33 ;  Pyle  v.  Gross,  92  Md.  132,  48 
Ati.  713;  Humblrd  v.  Doran,  24  Idaho,  507, 
135  Pac.  66. 

IT,  I]  One  of  the  causes  of  action  relied 
upon  by  the  plaintiff  concerned  an  out- 
standing water  right  claimed  by  a  Mr.  Foss, 
who  succeeded  to  the  rights  acquired  by 
one  Hackett.  The  plaintiff  improved  Foss 
as  a  witness,  and  he  testified  that  he  heard 
Hackett  and  Origin  F.  make  a  trade  where- 
by the  former  was  to  enter  upon  the  land 
to  question,  and  there  dig  a  spring  and  lay 
pll)e  to  convey  the  water  to  Origin's  house, 
and,  to  consideration  thereof,  Hackett  was 
to  have  the  right  to  extend  iJie  pipe  to  his 
own  place  and  have  a  part  of  the  water  of 
the  spring,  that  Hackett  carried  out  this  ar- 
rangement and  took  the  water  to  his  house, 
and  that  he  and  the  vritness,  his  grantee, 
had  so  taken  the  water  oonttouously,  notori- 
ously, and  adversely  for  more  than  20  years 
— all  of  which  was  well  known  to  Origin  F. 
It  appeared  that  Hackett  died  before  the 
trial  below.  Origto  F.  was  a  witness  for  the 
defendants.  When  he  was  on  the  stand,  his 
counsel  offered  to  show  by  him,  in  effect, 
that  Hacbett  began  taking  water  from  the 
spring  under  an  arrangement  whereby  he 
was  to  have  the  surplus  water  only;  and, 
when  there  was  a  shortage  of  water,  Mr. 
Slack  could  shut  him  off  entirely.  The  evi- 
dence BO  offered  was  excluded,  and  an  ex- 
ception allowed  the  defendants.  It  is  to  be 
noted  that  the  objection  was  to  the  evldeneet 
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and  not  to  the  witness,  so  no  question  of 
competency  Is  presented.  St.  Albang  Granite 
Co.  V.  Blwell  &  Co.,  88  Vt.  4T9,  92  AtL  974. 

The  extent  and  (diaracter  of  the  Foss  right 
was  one  of  the  Important  questions  In  the 
case.  It  had  an  Important  and  necessary 
bearing  on  the  amount  of  damages  recover- 
able on  account  of  It.  The  court  below  fully 
appreciated  this  apparently;  for  It  was 
clearly  covered  by  the  charge.  The  plaln- 
tUTs  version  of  the  arrangement  between 
,Hackett  and  Slack  had  been  fully  covered 
'by  Foss.  To  meet  this  and  to  explain  Just 
how  far  the  outstanding  right  extended  it 
was  material  and  competent  to  give  evidence 
tending  to  show  that  It  was  limited  to  the 
surplus  water,  and  it  was  error  to  exclude 
the  offered  evidence. 

[9,10]  The  fact  that  Foss  had  a  right  of 
some  kind  to  take  water  from  the  spring  was 
admitted  by  the  defendants.  They  insisted, 
however,  that  It  was  limited  as  above  stat- 
ed. The  court  Instructed  the  Jury  that  the 
plaintiff  was  entitled  to  recover  at  least  nom- 
inal damages  on  account  of  this  right.  To 
this  the  defendants  excepted.  It  Is  argued 
in  support  of  this  exception  that,  Inasmuch 
as  the  plaintiff  in  his  declaration  has  set  up 
the  Foss  right  as  one-half  the  water  of  the 
spring,  he  cannot  recover  on  account  of  It  if 
It  turns  out  to  be  a  right  to  a  less  amount 
of  water.  That  proof  of  a  more  limited  right 
would  amount  to  a  fatal  variance.  So  far 
as  need  here  be  recited,  one  of  the  breaches 
of  the  covenant  against  Incumbrances  is 
thus  set  forth  In  the  amended  declaration: 

"And  the  plaintiff  further  says  that  lon{[  be- 
fore the  execution  and  delivery  of  said  deed 
by  the  defendants  to  the  plaintiff  the  defendants 
Bold  to  one  J.  Spencer  Hackett  certain  other 
water  rights  and  privileges  in  and  to  part  of 
said  premises,  viz.,  a  half  interest  in  a  certain 
other  spring,"  etc. 

This  refers  to  the  right  now  owned  by 
Foss. 

In  actions  for  breach  of  covenants  asalnst 
incumbrances,  direct  negatives  are  not  suffl- 
dent.  The  particular  incumbrance  complain- 
ed of  must  be  set  forth.  Mills  v.  Catlln,  22 
Vt.  08.  But  it  is  sufficient  If  it  is  substan- 
tially set  Xorth.  The  important  feature  of 
the  allegation  under  consideration  is  that 
covered  by  the  statement  that  certain  water 
rights  had  been  sold  to  Hackett  Whether 
that  right  was  one-half  the  water  or  a  less 
quantity  was  not  Important,  except  on  the 
question  of  damages.  If  the  pleader  charged 
an  outstanding  right.  It  was  enough  to  sup- 
port a  recovery,  though  he  misstated  the  ex- 
tent of  that  right.  It  wajB  the  outstanding 
right,  and  not  the  extent  of  It,  that  made 
the  breach  of  the  covenant  This  exception 
is  not  sustained. 

Judgment  reversed,  and  Judgment  for  the 
defendant  Thirsa  to  recover  her  costs.  As 
against  the  defendant  Origin  F.,  the  cau!«e  Is 
remanded  for  a  reassessment  of  damages. 


STATE  r.  SHADROTTl. 

(Supreme  Conrt  of  Vermont     Washington. 

Nov.  15,  1015.) 

1.  iKniCTMENT     AND     INFOBMATION     4S»72  — 

Complaint— CwiTAiNTY. 

A  complaint  charging  defendant  disjunctive- 
ly in  one  count  with  both  of  the  offenses  covered 
by  P.  S.  5204,  making  it  a  criminal  offense  for  a 
person  without  a  license  to  furnish  or  sell  in- 
toxicating liquor,  and  also  an  offense  for  such 
I>er8on  to  expose  or  keep  for  sale  intoxicating 
liquor  with  intent  to  fnrnish  or  sell  same,  was 
fatally  defective ;  section  5237,  providing,  in  ef- 
fect, that  the  dcscriptiou  of  the  offense  of  un- 
lawfully exposing  or  keeping  intoxicating  liquor 
with  intent  to  furnish  and  sell  same  shall  be  sub- 
stantially in  the  form  prescribed  by  section  6236 
for  a  complaint  charging  the  sale  or  furnishing 
of  intoxicating  liquor  without  a  license,  not  an- 
tborizing  the  charging  of  the  two  offenses  alter- 
natively. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  105-190;  Dec. 
Dig.  <&=>"2.1 

2.  Cbiminal  Law  ®=s>970 — Motion  in  Abbest 
— Defective  Complaint. 

Where  a  fatal  defect  in  a  complaint  was 
apparent  on  the  face  of  the  record,  a  motion  in 
arrest  of  judgment  should  have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l^w.  Cent  Dig.  H  2445-2462;  Dec.  Dig.  <8=3 
970.] 

Exceptions  from  City  Court  of  Barre; 
Scott,  Judge. 

Eva  Shadroul  was  convicted  of  violating 
the  law  relating  to  intoxicating  liquors,  and 
brings  exceptions.  Reversed,  and  defendant 
discharged. 

Argued  bofore  MDNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Fred  E.  Gleason,  State's  Atty.,  of  Mont- 
pelier,  for  the  State.  Richard  A.  Hoar,  of 
Barre,  for  respimdent 

WATSON,  J.  Under  the  provisions  of  P. 
S.  5204,  It  la  a  criminal  offense  for  a  person 
without  a  license  to  furnish  or  sell  intoxicat- 
ing liquor ;  and  it  is  also  an  offense  for  such 
a  person  to  expose  or  keep  intoxicating  liq- 
uor with  intent  to  furnish  or  sell  the  sama 
Each  of  these  offenses  is  separate  and  dis- 
tinct from  the  other,  requiring  different  evi- 
dence In  Its  prosecution  as  well  as  in  defense. 
The  complaint  filed  against  the  respondent 
charges  her  disjunctively.  In  one  count,  with 
both  of  these  offenses.  The  court  Instructed 
the  Jury  to  return  a  verdict  only  on  the  issue 
as  to  the  latter,  and  thereon  a  verdict  of 
guilty  was  rendered.  After  verdict,  and  be- 
fore Judgment,  the  respondent  moved  in  ar- 
rest of  Judgment ;  one  of  the  grounds  assign- 
ed being  that  the  two  offenses  are  charged 
disjunctively  in  one  count  The  motion  was 
overruled,  and  an  exception  saved. 

[1]  By  section  5236  of  the  statutes  a  form 
of  complaint  is  prescribed  to  be  substantially 
followed  In  prosecutions  for  selling  or  fur- 
nishing Intoxicating  liquor  without  authority. 
This  form  does  not  Include  the  offense  of  un- 
lawfully exposing  or  keeping  such  liquor  with 
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Intent  to  fornlsh  or  sell  tike  Mme.  Bnt  sec- 
tion 0237  ptovlieB  that  In  Informations  and 
Indictments  for  offenses  nnder  that  chapter 
(219)  of  the  statutes  the  description  of  the 
(rffenae  may  be  snbstantiaUy  In  the  same 
form  so  far  as  the  case  will  admit  This  does 
not,  hotvever,  authorize  the  Joining  of  the 
two  offenses  named  above,  alternatively  In 
the  same  connt  of  the  cc«nplalnt 

Serjeant  Hawkins  lays  It  down  In  his 
Pleas  of  the  Crown  (volnme  2,  c.  26,  {  58) 
that  an  Indictment  charing  a  man  disjunc- 
tively with  two  distinct  ofiTenses  is  void ;  for 
it  appears  not  of  which  of  them  the  indictors 
have  accused  the  respondent.  Chltty  puts  it 
forth  in  his  Treatise  on  the  Criminal  Law 
(volnme  1,  p.  231),  as  a  general  rule  relative 
to  the  mode  of  stating  the  ofFense,  that  It 
must  not  be  stated  In  the  disjunctive,  so  as 
to  leave  It  uncertain  what  la  really  intended 
to  be  relied  npon  as  the  accusation;  that 
such  mode  is  not  sufficiently  positive.  To  the 
same  effect  the  rule  is  stated  in  Pac.  Abr. 
Indictment,  Q,  1,  and  In  CHark's  (Mm.  Proce- 
dure, 169.  Whether  the  two  offenses  named 
can  properly  be  charged  In  the  conjunctive, 
in  one  count  based  upon  the  statute  creating 
them,  we  need  not  consider.  See  State  v. 
Woodward,  25  Vt.  616,  and  Bish.  Stat  Crimes, 
1244. 

[2]  The  defect  is  apparent  6n  the  face  of  the 
record,  and  because  of  It  the  complaint  is  in- 
sufBdent  to  sustain  the  Judgment.  Conse- 
quently the  motion  in  arrest  should  have  been 
sostalned.  State  v.  Shappy,  79  Vt  306,  65 
Atl.  78;  State  v.  Gary,  36  N.  H.  359;  Com- 
monwealth V.  Orey,  2  Gray  (Mass.)  501,  61 
Am.  Dea  476. 

The  Judgment  overruling  the  motion  is  re- 
versed, the  motion  is  sustained.  Judgment  is 
an«8ted,  and  the  respondent  la  discharged. 


STATE)  T.  LEGENDRSL 

(Supreme  C!onrt  of  Vermont.    Caledonia.    Nov. 
16,  1916.) 

1.  IllTOZIOATINO     LlQUOBS     «=>238— SaIX    BT 

AoKNT— Question  fob  Jubt. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquor,  evidence  held  to  make  de- 
fendant's sale  by  agent  a  question  for  the  Jury. 

[Bi,  Note.— For  other  cases,  see  Intoxicating 
Liauors.  Cent  Dig.  if  824-830;  Dec  Dig.  «s» 

2.  INTOXICATINO    LlQUOBS    0=»168— SAI.B    BT 
AOENT— PeOOF  or  AOKNCT. 

The  authority  of  an  agent  may  be  by  parol 
and  collected  from  the  circumstances.    , 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  H  189-192;  Dec.  Dig.  «=» 
168.1 

8.  IirroxicATiNO   Liquobs  ^»:^4— Sale  bt 
AoERT— Pboof  of   Agency— Pbesumptiow. 
Agency  may  be  presumed  from  the  conduct 
•t  the  parties,  and  may  be  implied  from  a  sin- 
gle transaction,  and  need  not  be  proved  as  an 


independent  fact,  but  may  be  inferred  from  a 
variety  of  facts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  Sf  275-281 ;   Dec  Dig.  «=» 

4.  Intoxicating  Liquobs  9=>233  —  UntAw- 

FDi.  Sale— EvinENOK. 

In  a  prosecMion  for  the  unlawful  sale  of 
intoxicating  liquors,  the  evidence  of  the  search 
of  defendant's  shop  made  by  the  officers  thirteen 
days  after  the  alleged  unlawful  sale,  and  of 
the  whisky  Tmd  empty  bottles  then  found  there, 
was  admissible,  as  tending  to  show  that  intox- 
icating liquor  had  been  kept  there  for  illegal 
traffic,  and  as  connecting  defendant  in  owner- 
ship with  the  whisky  sold  at  the  time  alleged. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  293-297,  298  V^;  Dec. 
Dig.  «=9233.1 

6.  Cbiminal    Law   «s»C56— TkiAL— Reuabkb 

OF  Coubt. 

In  a  criminal  trial  it  was  proper  for  the 
court  before  the  arguments  began,  to  inform 
counsel  as  to  its  intended  holding  as  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1524-1633;  Dec  Dig.  «=» 
666.1 

8.  -Cbiminal  Law  «=»814— Ihsibtjctions— II- 

luotbations. 

In  a  prosecution  for  the  unlawful  sale  of  in- 
toxicating liquor,  where  the  court,  before  argu- 
ment, informed  counsel  that  if  the  liquor  in 
court  had  been  found  in  defendant's  possession, 
and  if  liquor  had  been  sold  at  defendant's  place 
of  business,  it  would  be  evidence  that  dcfcml- 
ant  made  the  sale  charged,  and  where  counsel 
for  defendant  in  argument  stated  that  there  was 
no  evidence  that  defendant  owned  the  liquor 
sold,  and  that  one  had  a  right  to  have  liquor 
in  his  bouse  or  store,  and  that  it  was  no  evi- 
dence of  sale,  the  court's  remark  in  its  charge 
that,  if  Uquor  was  kept  in  the  office  of  defend- 
ant's attorney,  and  if  some  one  was  found  selling 
liquor  in  such  office,  it  could  be  considered  on 
the  question  whether  such  attorney  bad  been 
sbUing  liquor,  was  not  erroneous,  as  the  court 
may  explain  the  bearing  of  evidence  by  an  il- 
lustration. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1821,  1833,  ikiO,  1860,  1865, 
1883,  1890,  1924,  1979-1986,  1987;  Dec.  Dig. 
«=»814.1 

Exceptions  from  Caledonia  Ounty  Court; 
WlUard  W.  Miles,  Judge. 

Joseph  Legendre  was  convicted  of  unlaw- 
fully selling  and  furnishing  Intoxicating  liq- 
uor, and  be  excepts.  Exceptions  overruled, 
and  judgment  affirmed. 

Argued  before  MDNSON,  C.  J.,  and  WAT- 
.SON,  HASELTON,  POWERS,  and  TAT- 
LOR,  JJ. 

N.  A.  Norton,  State's  Atty.,  of  Lyndon- 
viUe,  for  the  State.  Porter,  Witters  &  Har- 
vey and  Slmonds,  Searles  &  Graves,  all  of 
St  Johnsbury,  for  respondent 

WATSON,  J.  The  respondent  was  found 
guilty  of  unlawfully  selling  and  furnishing 
intoxicating  liquor.  At  the  close  of  the  evi- 
dence he  moved  for  a  directed  verdict  on  the 
ground,  first  (and  this  is  said  in  respondent's 
brief  to  embrace  generall.v  all  other  grounds 
spedflcally  stated),  that  there  is  no  evidence 
which  warrants  the  submission  of  the  case 
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to  tbe  Jury.  To  the  overrtUing  of  the  mo- 
tlon,  an  exception  was  saved. 

[1-3]  It  appeared  tliat  tbe  respondent  Is  a 
barber,  and  has  a  barber  shop  in  tbe  ylllage 
of  St  Johnsbury;  that  tbis  shop  consists  of 
two  rooms,  one  of  them  a^'  small  room,  to 
enter  which  one  most  go  through  a  door  from 
tbe  large  room  In  which  the  general  work  of 
the  shop  Is  done;  that  In  the  small  room  Is 
a  cupboard  and  a  closet  George  Donahue, 
a  witness  called  by  the  state,  testified  that 
In  the  forenoon  of  the  next  day  after  Christ- 
mas In  1914  he  went  into  respondent's  barber 
shop  to  get  something  to  drink,  and  there 
got  a  pint  of  whisky,  the  witness  continuing, 
"I  went  into  that  Uttle  room  there,  and  a 
fellow  was  there,  and  I  asked  him  If  he 
couldn't  scare  up  a  pint,  and  he  said  he 
guessed  so,  and  I  paid  him,  and  he  went  into 
the  closet  and  got  it;"  that  he  paid  the  fel- 
low 75  cents  for  it;  that  the  witness  did  not 
know  '«^bo  tbe  fellow  was  of  whom  he  got 
the  whisky,  bat  testified  that  it  was  not  the 
respondent  It  further  appeared  that  on  the 
8th  day  of  January,  13  days  after  the  time 
of  the  sale  in  question,  the  chief  of  police 
searched  the  respondent's  barber  shop,  and 
found  there  in  the  cupboard  in  the  small 
room  six  pints  of  whisky  and  fire  or  six 
empty  bottles  haying  the  same  labels  on  them 
as  were  on  the  bottles  containing  the  whisky, 
which  whisky  and  empty  bottles  were  pro- 
duced in  court  and  made  exhibits  in  the  case ; 
that,  when  tbis  search  was  made,  the  re- 
spfmdent  was  present  also,  one  other  man, 
whose  name  the  policeman  did  not  know, 
but  the  officer  testified  that  he  did  not  know 
whether  the  liquor  found  belonged  to  the  re- 
spondent or  to  some  one  else.  There  was  no 
evidence  tending  to  show  that  any  one  had 
any  rights  in  the  rooms  included  in  the  bar- 
ber shop,  other  than  the  respondent 

No  contention  Is  made  but  that  the  evi- 
dence was  sufficient  to  go  to  the  jury  on  the 
question  of  a  sale  or  furnishing  of  intoxicat- 
ing liquor  without  authority;  but  it  is  said 
that  there  was  no  evidence  fairly  tending  to 
show  that  the  selling  or  furnishing  was  by 
the  respondent  or  by  his  agent  The  posi- 
tion of  the  state  is  that  the  sale  was  by  the 
agent  or  servant  of  the  respondent  and  that 
the  latter  Is  criminally  responsible  in  law 
therefor.  It  remains  to  be  considered  there- 
fore whether  there  was  evidence  warranting 
the  court  in  submitting  the  case  to  the  Jury 
on  the  question  of  such  agency.  The  author- 
ity of  an  agent  may  be  by  parol  and  collected 
from  the  circumstances.  Martin  v.  Webb, 
110  U.  S.  T,  8  Sup.  Ct  428,  28  L.  Ed.  49; 
lindquist  v.  Dickson,  98  Minn.  369,  107  N.  W. 
958,  6  L.  R.  A.  (N.  S.)  729,  8  Ann.  Cas.  1024. 
Agency  may  be  presumed  from  tbe  conduct 
of  the  parties.  Unlontown  Grocery  Co.  v. 
Dawson,  68  W.  Va.  332,  69  S.  E.  845,  Ann. 
Cas.  1912B,  14a  The  authority  of  an  agent 
or  servant  may  be  implied  from  a  single 
transaction.  Story  on  Agency  (7th  Ed.)  959; 
Aga'v.  HarbAch,  127  Iowa,  144.  102  N.  W. 


838,  100  Am.  St  Bep.  377,  4  Ann.  Cas.  441. 
Agency  need  not  be  proved  as  an  independ- 
ent tact  but  it  may  be  inferred  from  a  va- 
riety of  facts;  and,  although  the  testimony 
as  to  the  fact  of  agency  may  not  be  full  and 
satisfactory,  yet  if  it  fairly  tends  to  prove 
the  existence  of  tliat  relation,  it  should  be 
submitted  to  the  Jury.  Darrin  v.  Wbltting- 
ham,  107  Md.  46,  68  Atl.  269;  Loudon  Sav- 
ings Fund  Soc.  T.  Hagerstown  Savings  Bank, 
36  Pa.  498,  78  Am.  Dec.  890. 

The  Jury  might  reasonably  find  from  tbe 
evidence  that  the  respondent  had  the  sole 
control  and  management  of  the  barber  shop 
in  question,  his  place  of  business,  before,  at 
the  time  of,  and  subsequent  to  tbe  unlawful 
sale  proved.  And  from  tbe  fact  that  the  liq- 
uor was  sold  in  the  small  room  which  was 
a  part  of  his  place  of  business,  and  was  taken 
from  tbe  closet  in  tliat  room  for  the  purpose 
of  such  sale,  from  the  fact  that  the  person 
to  whom  tbe  sale  was  made,  to  go  into  the 
small  room,  had  to  go,  and  did  go,  through 
the  large  room  of  the  barber  shop,  where  the 
general  work  of  tbe  shop  was  done,  and  could 
get  out  only  by  going  back  the  same  way, 
from  the  fact  that  within  two  weeks  after- 
wards, on  search  being  made  by  officers  of 
the  law,  six  pints  of  whisky,  and  five  or  six 
empty  pint  bottles  having  the  same  labels  on 
them  as  were  on  the  bottles  containing  the 
whisky,  were  found  in  the  cupboard  in  the 
room  where  the  sale  in  question  was  made, 
and  from  the  fact  that  the  respondent  was 
present  during  tbe  time  of  this  search,  it 
might  fairly  and  reasonably  be  Inferred  that 
he  was  the  owner  of  the  liquor  for  the  un- 
lawful sale  of  which  he  is  now  being  prose- 
cuted (State  V.  Suiter,  78  Vt  391,  63  Atl. 
182),  and  that  tbe  sale  was,  in  fact,  by  his 
agent  or  servant,  with  snch  assent  and  con- 
currence therein  by  him  as  to  make  him  mor- 
ally and  legally  responsible  for  the  act  It 
follows  that  tbe  evidence  was  such  as  to 
Justify  the  submission  of  tbe  case  to  tbe 
Jury  on  the  question  of  agency,  and  on  that 
of  the  guilt  of  the  respondent.  1  Bisb.  Grim. 
L.  i  631;  Bish.  Stat  Crimes,  {  1024;  State 
V.  Dow,  21  Vt  484 ;  Commonwealth  v.  Nich- 
ols, 10  Mete.  (Mass.)  259,  43  Am.  Dec.  432; 
Commonwealth  v.  Park,  1  Gray  (Mass.)  553; 
State  V.  Caswell,  2  Humph.  (Tenn.)  399; 
Thompson  v.  State,  5  Humph.  (Tenn.)  138; 
Commonwealth  v.  Major,  6  Dana  (Ky.)  293; 
Schmidt  V.  State,  14  Mo.  137;  State  v.  Plgg, 
78  Kan.  618,  97  Pac.  859,  19  I*  R.  A.  (N.  S.) 
848,  130  Am.  St  Bep.  387;  Commonwealth 
V.  Holmes,  119  Mass.  195.  Tbe  motion  for  a 
verdict  was  properly  overruled. 

[4]  It  is  urged  that  the  evidence  of  the 
search  made  in  respondent's  barber  shop  by 
the  officers  of  the  law  13  days  after  the  al- 
leged unlawful  sale,  and  of  the  whisky  and 
empty  bottles  then  found  there,  was  improp- 
erly received,  as  It  had  no  tendency  to  show 
a  sale  by  him  on  the  day  in  question.  But 
we  think  this  evidence  tended  to  show  that 
Intoxicating  liquor  had  been  kept  there  for 
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tlw  parpose  of  Illegal  traffic,  and  to  <!oime<:t 
the  respondent  In  ownership  with  the  whisky 
sold  to  Donahue  at  the  time  alleged.  State 
V.  Salter,  dted  above.  To  receive  the  evi- 
dence was  not  error.  See  Commonwealth  v. 
Van  Stone,  97  Mass.  S4S. 

Before  the  arguments  of  counsel  began,  the 
court  Informed  them  that  It  should  hold  that, 
tf  the  Jury  found  that  the  liquor  produced  In 
court  was  found  In  the  possession  of  the  re- 
spondent, and  also  found  that  liquor  had 
been  sold  In  respondent's  place  of  business, 
It  would  be  evidence  which  the  Jury  might 
consider  as  tending  to  show  that  he  bad  to 
do  with  the  sale  charged  in  this  case,  and 
that  it  might  be  considered  upon  that  sub- 
ject But,  notwithstanding  this  Information 
by  the  court,  one  of  the  attorneys  for  the 
respondent,  in  his  argument  to  the  Jury,  stat- 
ed that  there  was  no  evidence  In  the  case 
tending  to  prove  that  the  respondent  was 
the  owner  of  the  liquor  produced  in  court  or 
the  liquor  sold,  and  that  there  was  no  evi- 
dence In  the  case  tending  to  show  that  he 
had  anything  to  do  with  It,  and  argued  that 
such  was  the  law,  saying  to  the  Jury  that 
they  had  a  perfect  right  to  have  a  barrel  of 
liquor  in  their  store  or  in  their  house,  and 
that  it  would  be  no  evidence  of  sale.  In  Its 
charge  the  court  instructed  the  Jury  substan- 
tially in  accordance  with  the  aforementioned 
information  given  by  It  to  counsel,  and  in 
connection  therewith  said  to  the  Jury: 

"As  has  been  argued  to  you,  he  [respondent] 
had  the  right  to  keep  such  a  quantity  of  Uqnor 
on  his  premiaes,  and  that  fact  alone  would  not 
make  him  liable,  and,  as  was  argued,  brother — 
could  keep  a  barrel,  as  he  argued,  in  his  office, 
and  that  alone  would  not  make  him  liable  for 
the  sale  of  liquor.  But,  if  some  one  wag  found 
to  be  seUiDg  liquor  in  brother— office,  and  that 
quantity  of  liquor,  it  is  a  circumstance  that 
you  might  consider  in  finding  the  question  of 
whether  he  had  been  selling  intoxicating  liq- 
uor; and  it  applies  Just  precisely  so  in  this 
case." 

Respondent  excepted  to  what  the  court 
said  relating  to  some  one  being  found  "sell- 
ing llqnor  In  brother — office,"  etc.,  and  reli- 
ance Is  placed  upon  this  exception. 

[5, 1]  The  information  mentioned  was  very 
properly  given  by  the  court  to  the  counsel 
before  arguments.  By  It  counsel  understood 
what  the  holding  of  the  court  was  to  be  in 
respect  to  an  Important  question  of  evidence 
in  the  case,  and  the  rule  of' conduct  that  an 
attorney  shall  act  in  the  office  of  attorney 
within  the  court,  according  to  his  best  learn- 
ing and  discretion,  with  all  good  fidelity  as 
well  to  the  court  as  to  his  client  (In  re  EM- 
right,  67  Vt  351,  31  AU.  786),  required  that 
they  act  accordingly.  It  the  court  was 
ttaongbt  to  be  wrong  in  regard  to  the  law  in 
such  respect,  the  proper  and  professional  way 
was  to  except  to  the  ruling  when  made, 
whether  it  be  in  the  charge  or  otherwise. 
Hiereby  all  rights  would  have  been  saved  In 
the  twoal  manner  under  oar  practice.  In 
.Tlew  of  the  clrcomstances,  we  cannot  say  it 


was  error  for  the  court  to  explain  to  the  Jury 
the  bearing  of  the  evidence  by  such  an  il- 
lustration, leaving,  as  it  did,  the  final  de- 
termination of  the  facts  to  the  Jury.  It  was 
the  duty  of  the  court  to  state  to  the  Jury  the 
general  principles  of  law  governing  the  case, 
and  in  so  doing  It  was  at  liberty  to  Illustrate 
them  In  a  proper  manner,  sufficiently  to  en- 
able the  Jury  to  understand  their  application. 
Whltcomb  V.  Fairlee,  48  Vt  671;  Qulnn  v. 
Halbert  62  Vt  353. 

Respondent  claims  error  in  the  charge  as 
stated  in  exceptions  19  to  32,  Inclusive,  but 
only  the  29th,  which  we  have  Just  considered, 
is  particularly  pointed  out  and  discussed  In 
his  brief.  Other  than  the  one  last  mention- 
ed, these  exceptions  are  not  sufficiently  brief- 
ed to  receive  consideration.  Davenport  v. 
Davenport,  80  Vt  400,  68  Atl.  49;  Carleton  v. 
E.  &  T.  Fairbanks  &  Co.,  88  Vt  537,  9S  AH. 
462. 

Judgment  that  there  Is  no  error  in  the  pro- 
ceedings, and  -that  respondent  take  nothing 
by  his  exceptions.    Let  execution  be  done. 


DROWN  V.  ODERKIRK  et  aL 

(Supreme  Court  of  Vermont    Caledonia.    Oct 
28,  1916.) 

1.  Evidence  «s»4i34— Paboit-Fraud. 

Although  a  provision  in  a  deed  requiring 
the  grantee  to  support  the  grantor's  child, 
when  the  deed  is  accepted  by  the  grantee,  Is 
as  binding  upon  him  as  if  under  bis  own  seal 
and  act,  the  rule  that  parol  evidence  cannot 
be  received  to  vary  the  terms  of  a  deed  does 
not  apply,  and  fraud  in  inserting  the  provision 
may  be  shown  by  parol. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2005-2020;   Dec.  Dig.  ©=>434.] 

2.  Deeds    «=5»78  —  Conditionb  —  Validity  — 
Fraud — Evidence— Suffioiknct. 

Evidence  that  a  provision  in  a  deed  requir- 
ing the  grantee  to  support  grantor's  child,  was 
never  discussed  by  the  parties,  that  the  grantor 
on  the  day  of  making  the  deed  agreed  to  pay  the 
grantee  for  such  support  that  the  grantee  was 
very  deaf,  that  while  the  deed  was  being  drawn 
the  grantee  was  walking  the  floor  with  a  sick 
and  fretful  child,  while  the  grantor  stood  right 
over  the  lawyer  drawing  the  deed,  that  the  deed 
was  never  read  to  her  and  that  she  did  not 
know  the  provision  for  some  years,  and  that  the 
grantor  had  made  small  payments  at  various 
times  for  the  support  of  the  child,  was  suffi- 
cient whereupon  the  jury  might  base  an  in- 
ference of  fraud  in  inserting  the  provision  so 
that  the  question  of  fraud  was  for  tibe  jury. 

[£!d.  Note.— For  other  cases,  see  Deeds,  Cent 
Diig.  I  648;   Dec  Dig.  «=»78.] 

3.  Evidence  «=»155—Competenct— Fraud. 

Where  the  grantor  opened  the  question  of 
fraud  in  procuring  a  condition  in  a  deed,  though 
such  evidence  was  inadmissible,  the  grantee 
could  introduce  other  evidence  of  like  character 
to  meet  but  not  to  go  beyond  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  445-458,  2148;  Dec.  Dig.  <S=» 
156.] 

4.  Fraud  «=>31— Nature  and  Fobm  or  Resi- 
edt— Actions  at  Law. 

Where  a  provision  in  a  deed  requiring  the 
grantee  to  support  the  grantor's  child  was 
fraudulently  inserted  so  that  it  never  had  legal 
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existence,  the  prantee  was  not  compelled  to  re- 
■ort  to  equity  to  reform  the  deed,  but  the  facts 
at  to  the  frand  could  be  shown  in  an  action 
at  law  for  the  support  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  I  27;  Dec.  Dig.  ^^Sl.] 

6.  Tbiai.  ^»280  —  iNSTBrDCTioNS  —  Excep- 
tions. 

On  the  issue  whether  a  contract  in  suit 
was  between  the  plaintiff  alone  and  the  defend- 
ant, or  also  with  the  plaintiETs  husband,  so  that 
failure  to  join  the  husbiind  would  defeat  the  ac- 
tion, where  both  parties  argued  it  as  a  jury 
question  and  defendant's  only  exception  was  to 
failure  to  submit  that  issue  to  the  jury,  when 
the  court  charged  that  verdict  should  be  for 
plaintiff  only,  if  there  was  a  contract  between 
plaintiff  and  defendant,  the  charge  was  sufficient 
against  the  exception  taken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  691-693;    Dec  Dig.  <g=»280.] 

6.  Appeal  awd  Ebrob  <&=»972  —  CoNDncT  of 
Tbial— Abqumest  of  Counsel. 

Although  argument  of  counsel  as  to  the 
pleas  filetl  was  wholly  inadmissible  and  merited 
rebuke,  since  it  would  not  aid  the  jury,  that 
was  a  matter  for  the  trial  court  to  handle. 

I  Ed.  Note.— For  other  cases,  see  .\ppeal  and 
Krror,  Cent.  Dig.  §  3»i7 ;   Dec.  Dig.  «=972.] 

7.  Appeal  and  Ebrob  "g=>75S  —  Record  on 
Appeal  —  Bbief  on  Exceptions  —  Suffi- 
cncNCT. 

Where  appellant  recited  12  exceptions  and 
stated  that  be  relied  upon  all  of  tliem,  but 
failed  to  brief  them,  they  could  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3093;   Dec.  Dig.  <S=»758.] 

Exceptions  from  Caledonia  Connty  Court; 
Frank  L.  Fish,  Judge. 

Action  by  Enimeretta  'Drown  against  Au- 
rellns  J.  Oderklrk  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  excepted.  Af- 
firmed as  to  defendant  Oderklrk,  and  Judg- 
ment according  to  stipulation  against  oth- 
er defendants.' 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASBLTON,  POWERS,  and  TAY- 
LOR, JJ. 

Ellaha  May  and  Slmonds,  Searles  &  Graves, 
all  of  St  Johnsbury;  for  plaintiff.  Guy  W. 
HiU,  of  St  Johnsbury,  for  defendants. 

POWERS,  J.  The  plaintiff  seeks  to  re- 
cover pay  for  the  care  and  support  of  the 
defendant's  minor  daughter,  Goldie.  The 
defendant  pleads  the  general  issue,  payment, 
and  the  statute  of  limitations.  Judgment  be- 
low was  for  the  plaintiff  on  a  verdict  In  her 
behalf. 

[1, 2]  It  appeared  that  on  August  16,  1901, 
the  plaintiff  bought  of  the  defendant  a 
small  place  in  Dant-ille;  and  in  support  of 
his  plea  of  payment,  the  defendant  put  In 
evidence  a  deed  of  this  place,  wherein  ap- 
peared the  following  clause: 
.  "Said  Emmeretta  Drown  is  to  tenderly  care 
for  and  bring  up  Goldie  Pearl  Oderkirk,  daugh- 
ter of  the  grantor,  Aurelius  J.  Oderkirk,  as  a 
further  consideration  for  this  deed." 

Haying  given  In  evidence  facts  enough  to 
show  an  acceptance  of  this  deed  by  the  plain- 
tiff, fhe  defendant  asserted  the  claim  that  it 


constituted  a  complete  har  to  tlie  action,  and 
that  parol  evidence  could  not  be  received 
to  vary  or  contradict  the  provision  quoted, 
since  one  cannot,  in  an  action  at  law,  be 
heard  to  swear  away  his  own  deed.  On  the 
other  hand,  the  claim  of  the  plaintiff  was 
that  this  provision  was  Inserted  in  the  deed 
without  her  knowledge  or  consent,  and  by 
fraudulent  procurement  of  the  defendant; 
and,  subject  to  the  defendant's  exception,  she 
was  allowed  to  give  evidence  tending  to  es- 
tablish these  facts. 

That  a  provision  of  this  diaracter.  In  a 
deed  accepted  by  the  grantee.  Is,  the  question 
of  fraud  aside,  as  binding  upon  the  latter  as 
though  he  had  signed  and  sealed  the  instru- 
ment Is  admitted.  Bishop  v.  Allen,  55  Vt 
423.  It  Is  not,  however,  bis  deed,  and  the 
provision  is  not  his  covenant,  for  the  obvi- 
ous reason  that  it  does  not  bear  his  seal.  So 
accordingly  it  is  held  with  us  that  an  ac- 
tion for  a  breach  of  such  a  provision  must 
be  assumpsit  and  not  covenant.  Johnson  r. 
Muzzy,  45  Vt.  419,  12  Am.  Rep.  214;  First 
Cong.  Meeting  House  Society  v.  Rochester, 
66  Vt  501,  29  Atl.  810.  So  the  fact  that  the 
provision  is  contained  In  a  deed  does  not 
affect  the  question  here  presented,  and  we  do 
not  me^n  to  Imply  that  It  would  be  affected 
by  the  fact  that  the  provision  was  In  an  In- 
strument sealed  by  the  plaintiff.  That  there 
was  evidence  tending  to  show  that  the  pro- 
vision in  question  was  fraudulently  insert- 
ed by  the  defendant's  procurement  cannot 
be  denied.  There  was  testimony  to  the  ef- 
fect that  such  an  agreement  was  not  discuss- 
ed or  entered  Into  at  that  or  any  other  time ; 
that  the  defendant  did,  in  fact,  on  that  very 
day.  agree  to  pay  the  plaintiff  for  the  care 
and  support  of  the  child;  that  the  plaintiff 
was  very  deaf;  that  all  the  time  the  deed 
was  being  prepared,  she  was  walking  the 
floor  of  the  lawyer's  office  with  a  sick  and 
fretful  baby ;  that  the  defendant  stood  "right 
over  the  shoulder"  of  the  lawyer  while  he 
was  drawing  the  deed;  that  the  deed  was 
not  read  over  to  her;  that  she  knew  noth- 
ing of  this  provision  until  she  discovered  it 
some  years  after;  and  that  the  defendant, 
when  asked  for  money  toward  the  support, 
never  claimed  the  plaintiff  was  bound  to  take 
care  of  the  child  without  pay,  but  continued 
to  promise  to  {3ay  for  her  keep,  and  did  In 
fact  make  small  payments  from  time  to  time. 
From  this  evidence  the  jury  might  well  draw 
the  inference  that  the  defendant  fraudulent- 
ly caused  the  provision  to  be  inserted  in 
the  deed. 

[3]  The  admissibility  of  this  evidence,  how- 
ever, stands  for  consideration.  It  appears 
that  the  defendant,  himself,  opened  this  ques- 
tion, and  that  much  of  the  evidence  tend- 
ing to  Impeach  this  provision  of  the  deed 
was  l)rought  out  by  him.  So  far  as  this  evi- 
dence is  concerned,  he  cannot  be  heard  to 
complain,  of  course.     Clark  v.  Wild,  85  Vt 
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212,  81  Aa  S36,  Ann.  Cas.  19140,  861 ;  Tbor- 
worth  V.  Blanchard,  87  Vt  38,  87  Aa  52, 
and  cases  dted.  But  the  plaintiff  was  al- 
lowed to  go  furtber  and  give  otner  evidence 
along  this  line,  and  she  claims  that  this 
was  proper  In  view  of  the  defendant's  con- 
duct In  opening  the  door  for  the  admission 
of  this  kind  of  testimony.  The  rule  is  well 
established  that  when  one  party  introduces 
inadmissible  testimony,  the  other  party  may 
Introduce  testimony  of  like  character  to  meet 
it  Jennesa  v.  Simpson,  84  Vt  127,  78  AtL 
886.  But  the  testimony  here  complained  of 
went  further ;  It  did  not  meet  that  introduc- 
ed by  the  defendant,  but  supplemented  It; 
and  it  may  be  that  the  mle  relied  upon  is 
not  broad  enough  to  cover  such  a  casa  We 
leave  this  question  untouched,  however,  for 
we  think  the  testimony  was  admissible  with- 
out regard  to  the  defendant's  conduct' 

[4]  That  the  facts  evidenced  by  the  testi- 
mony referred  to  would  make  a  good  case  for 
reformation  In  equity  is  apparent  Kilmer 
V.  Smith,  77  N.  Y.  226,  33  Am.  Bep.  613. 
But  under  the  holdings  of  this  court,  the 
plaintiff  is  not  compelled  to  resort  to  equity. 
If  the  provision  was  fraudulently  inserted 
in  the  deed  by  the  defendant  or  his  procure- 
ment it  never  had  legal  existence.  She  ac- 
cepted the  instrument,  supposing  that  it  was 
nothing  more  than  a  deed  of  the  place;  it 
turned  out  to  contain  an  engagement  on  her 
part  fraudulently  Inserted  by  the  defendant; 
to  compel  her  to  perform  this  engagement 
would  be  such  an.  unjust  imposition  upon 
her  that  a  court  of  law  will  protect  her  by 
allowing  the  facts  to  be  shown.  Thus  when 
a  party  accepts  a  writing,  supposing  it  to  be 
a  mere  receipt  for  transportation  charges, 
but  which  turns  out  to  contain  In  addition 
certain  stipulations  Inconsistent  with  the 
contract  of  the  parties,  the  facts  may  be 
shown  by  parol.  King  v.  Woodbridge,  34 
Vt  66B.  When  one  accepts  a  ticket  of  ad- 
mission to  a  fair,  supposing  it  to  be  nothing 
more,  which  turns  oat  to  contain  a  provi- 
sion t>indlng  him  to  membership  in  the  cor- 
poration giving  the  exhibition^  parol  evidence 
is  admissible.  Tarbell  &  Whitham  v.  Glfford, 
82  Vt  222,  72  Atl.  921,  17  Ann.  Cas.  114.1. 
So,  too,  when  an  ignorant  servant  signed  a 
writing  supposing  it  to  t)e  a  receipt  for  mon- 
ey paid,  and  nothing  more,  wheri  in  fact  it 
contained  a  release  of  his  cause  of  action 
against  the  master  tot  negligence,  parol  evi- 
dence is  admissible  to  show  these  facts,  and 
it  makes  no  difference  that  the  writing  is 
nnder  seal.  Vaiilanconrt  v.  Grand  Trnnk 
By.  Co.,  82  Vt  416,  74  Atl.  99. 

[I]  The  defendant  contends  that  the  con- 
tract. If  any,  was  between  the  defendant,  on 
the  one  part,  and  the  plaintiff  and  her  hus- 


band, on  the  other  part;  and  that  for  this 
reason  the  husband  should  have  been  Joined 
as  plaintiff.  It  i$  true  that  the  plaintiff  her- 
self made  statements  on  the  stand  from 
which,  standing  alone,  it  might  be  Inferred 
that  the  engagement  was  that  of  herself  and 
husband ;  on  the  other  hand,  she  made  state- 
ments showing  that  the  contract  was  her 
sole  engagement  The  most  that  can  be 
claimed,  therefore,  is  that  it  was  a  question 
for  the  Jury.  Both  sides  argued  it  as  a  jury 
(jnestion.  And  the  defendant  must  have 
then  understood  that  It  was  such,  for  the 
only  exception  taken  by  him  was  to  the  fail- 
ure of  the  court  to  submit  tliis  question  to 
the  jury.  It  was,  .  in^  the  circumstances 
shown,  the  duty  of  the  court  so  to  submit  it, 
as  the  nonjoinder,  if  any,  was  available  on 
the  trial.  HilUker  v.  Loop,  6  Vt  116,  28 
Am.  Dec.  286.  Turning  to  the  charge,  we 
find  that  this  question  was  not,  in  terms,  suti- 
mitted;  bat  the  jury  were  instructed  that 
their  verdict  should  be  for  the  plaintiff  only 
in  case  they  found  that  there  was  a  contract 
between  the  plaintiff  and  the  defendant  If 
the  defendant  regarded  this  as  insuffldent, 
he  should  have  called  sjpedflc  attention  to 
its  defects.  As  against  the  exception  taken, 
it  was  well  enough. 

[6]  We  cannot  say  that  the  allowance  of 
the  argument  of  counsel  wherein  reference 
was  made  to  the  pleas  filed  in  the  case  was 
reversible  error.  It  was  wholly  Improper 
and  should  have  been  roundly  rebuked  by 
the  court,  as  it  could  afford  no  aid  to  the 
jury  in  reaching  a  just  verdict  But  it  was 
a  matter  for  the  trial  court  to  handle,  and 
in  the  circumstances  shown,  the  exception 
tliereto  is  not  sustained. 

[7]  The  defendant  took  12  exceptions  to 
the  charge.  The  only  one  that  can  fairly 
be  said  to  be  briefed  is  the  one  already  dis- 
posed of.  At  the  end  of  the  brief,  after  re- 
citing these  12  exceptions,  it  is  said  that 
"the  defendant  relies  upon  all  these  12  ex- 
ceptions in  this  court"  This  is  all  that  is 
said  about  them.  No  error  is  pointed  out; 
no  attempt  is  made  to  assist  the  court  in 
finding  error.  Therefore  it  is  enough  for  us 
to  say  that  the  exceptions  are  too  inadequate- 
ly ^briefed  to  require  attention.  Gordon  v. 
Deavltt,  85  Vt  338,  81  Atl,  1128;  Hopkins 
V.  Sargent's  Estate,  88  Vt  217,  92  Atl.  14; 
Garleton  v.  Fairbanks  &  Co.,  88  Vt  537,  93 
Atl.  462;  Comstock  v.  Jahant  Heating  Co., 
10  Ala.  App.  663,  64  South.  178;  Indlanapo- 
Us  V.  Shoenig,  48  Ind.  App.  76,  95  N.  E.  324; 
Chicago,  etc.,  R.  Co.  v.  Barnes,  10  Ind.  App. 
460,  88  N.  E.  428. 

Judgment  against  principal  defendant  af- 
firmed. Judgment  against  trustees  as  per 
stipulation  on  Gle. 
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KEMI  ▼.  TODD. 

(Sopreme  Conrt  of  Vermont    Chittenden.    Nor. 
6,  1916.) 

1.  NAKES  <S=»10— RETUttN   OP  Tbade-Nam!. 

Under  Acts  1908,  No.  117,  requiring  a  per- 
son doing  bnsiness  in  a  name  other  than  his  own 
to  cause  to  be  recorded  in  the  clerk's  office  a 
return  setting  forth  the  name  under  which  such 
business  is  carried  on,  a  return  giving  the  name 
of  pUuntiS'B  business  as  the  Vermont  Products 
Company  is  sufficient,  even  though  the  trne 
name  was  the  Vermont  Produce  Company;  the 
slight  error  not  being  likely  to  mislead. 

[Ed.  Note.— For  other  cases,  gee  Names,  Cent, 
Dig.  i  7;  Dec.  Dig.  «=s>10.] 

2.  Naues  «=>10— Retubn  of  Tbade-Naice  — 
Necessitt. 
Acts  1908,  No.  117,  §  3,  requires  the  return 
of  a  person  doing  business  under  a  name  other 
than  his  own  to  be  filed  within  ten  days  after 
commencement  of  business.  Section  6  declares 
that  any  person  carrying  on  business  contrary  to 
the  act  may,  upon  complaint  of  the  commissioner 
of  taxes,  be  enjoined,  while  section  11  prohibits 
the  institution  of  proceedings  for  the  enforce- 
ment of  any  right  or  obligation  unless  the  re- 
turn has  been  filed  and  the  registration  fee  paid 
prior  to  the  Issuance  of  the  original  writ.  Beld, 
that  the  provision  requiring  the  return  to  be 
made  within  ten  days  after  commencement  of 
business  was  only  directory,  and  an  action  by 
one  doing  business  in  his  own  name  will  not, 
where  a  return  has  been  filed,  be  defeated  be- 
cause the  return  was  not  filed  In  ten  days. 

[Ed.  Note.— For  other  casea,  see  Names,  Cent. 
Dig,  8  7;  Dec.  Diit.  <S=10.] 

S.  AjfUCAU  «=>2e— Aoisibb's  IjIkr— Posses- 
sion. 

An  agister  had  no  lien  at  common  law  ex- 
cept by  agreement,  and,  although  such  right  has 
been  extended  to  agisters  by  P.  S.  2658,  retention 
of  possession  is  necessary  to  the  lien. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  i  83;    Dec.  Dig.  <S=>26t] 

4.  Liens  «=>22— Waitkb— Detebminatioit. 

While  waiver  of  a  lien  rests  largely  in  dis- 
cretion and  is  ordinarily  to  be  determined  by 
the  trier  of  fact  the  court  where  the  facts  are 
conceded,  may,  as  a  matter  of  law,  determine 
that  a  lien  has  been  waived. 

■[Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  !  16;   Dec.  Dig.  <8=»22.] 

5.  XBOVEB  AKD  OONVBBSIOSr   9=>1&— SIaintb- 
NAHCE  OF  AonON. 

Possession  or  right  to  immediate  possession 
is  essential  to  the  maintenance  of  trover. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |§  110-147;  Dec.  Dig. 
«s>16.1 

6.  AniKALs  9=326— AoiBtBB's  Lien— Watvxb. 

Defendant,  who  in  another  action  issued  ex- 
ecution against  the  property  of  plaintiff's  hus- 
band, agreed  with  an  agister  pasturing  plaintiff's 
colt  to  pay  the  pasturage  in  case  possession  was 
surrendered.  The  agister  consented,  and  de- 
fendant took  the  animal  under  his  writ  of  exe- 
cution, ileld  that,  as  possession  is  an  essential 
to  the  agister's  lien,  and  as  the  agreement  was 
executed,  such  Uen  was  waived  for  all  purposes, 
and  therefore  plaintiff  could  maintain  trover  for 
conversion  of  the  colt  notwithstanding  the  agis- 
ter would  have  had  a  lien  had  he  retained  the 
animal. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  §§  54-69 ;   Dec.  Dig.  <8=5»2e.] 


7.  Tbiai,  «=9260— Rb4]uests  to  Chabob— Re- 
fusal. 

The  refusal  of  requests  to  charge  covered  by 
the  charges  given  is  not  error. 

[Ed.  Note.— For  other  oases,  eon  Trial,  Cent 
Dig.  §§  651-650 ;   Dec.  Dig.  «=3260.] 

8.  Fbauduuent  Contetances  <g=»43  —  Whai 
Constitutes— Donation  of  Sebvices. 

Where  a  wife  owned  a  business,  ber  hus- 
band, though  indebted,  may  give  her  bis  services 
in  connection  therewith,  notwithstanding  that 
would  deprive  his  creditors  of  the  possibility 
of  enforcing  their  claims. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Sl  88,  80;  Dec.  Dig. 
«i=»43.] 

9.  Appeal  and  Ebbob  €=>708— Pbesentation 
of  Ebkobs— Recobd. 

No  complaint  of  the  refusal  of  a  request  to 
charge  can  be  made  on  appeal  where  the  tran- 
script did  not  show  that  the  request  was  among 
those  presented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  $  2931;    Dec.  Dig.  «=»703.] 

10.  FsAUDUuiNT  Contetances  ^»30e  —  In- 

STBUCTIONS. 

Where  plaintiff  claimed  that  a  business  be- 
longed to  her,  and  not  her  husband,  and  that 
defendant,  who  seized  property  connected  with 
the  business  under  execution  against  the  hus- 
band, was  guilty  of  conversion,  a  charge  that  too 
great  care  to  make  a  transaction  seem  regular  is 
evidence  of  fraud  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SI  Oil,  044-058;  Dec. 
Dig.  «=»30e.] 

Exceptions  from  Chittenden  County  Court : 
Fred  M.  Butler,  Judge. 

Trover  by  Eva  Neml  against  H^iry  Todd. 
There  was  a  verdict  and  Judgment  for  plain- 
tiff, and  defendant  excepted.    Affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASBLTON,  POWERS,  and  TAY- 
LOR, JJ. 

J.  B.  Cnshman  and  Sherman  R.  Moulton, 
both  of  Burlington,  for  plaintiff.  Guy  M. 
Page,  of  Burlington,  for  defendant. 

MUNSON,  a  J.  [1]  The  action  Is  trover 
for  property  talcen  and  sold  by  the  defendant 
on  an  execution  against  the  plaintiff's  hus- 
band. The  plaintiff  claims  the  chattels  as 
ber  separate  property,  and  sues  In  her  own 
name,  without  other  designation  or  descrip- 
tion. She  testified  that  she  was  doing  busi- 
ness as  the  Vermont  Produce  Company,  with 
her  own  money.  The  return  made  under  No. 
117,  Acts  of  1008,  gives  the  name  as  the  Ver- 
mont Products  Company,  and  was  not  filed 
within  the  time  required  by  the  act,  nor 
until  after  the  property  was  tak«i  in  ex- 
ecution. The  statute  requires  a  return  set- 
ting forth  the  name  under  which  the  business 
is  carried  on.  The  defendant  contends  that 
there  is  no  return  of  the  name  used  by  the 
plaintiff.  Tbe  plaintiff  claims  that  the  word 
which  creates  the  variation  is  so  nearly  like 
the  word  used  In  the  name  that  it  constitute? 
a  substantial  compliance  with  the  statute. 
The  statute  requires,  in  connection  with  the 
return  of  the  business  name,  a  return  of  the 
Individual  name  and  residence  of  the  person 
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dcUag  the  business,  tbe  name  of  the  town 
where  the  bnslness  Is  located,  and  a  brief 
descrlptioa  of  the  kind  of  baslness  to  be 
transacted.  ▲  slight  error  in  the  business 
name  is  not  as  Inqmitant  as  It  would  be  if 
the  details  required  were  fe^er.  In  this  case 
the  word  "Company"  Is  preceded  by  two 
descriptive  words,  and  ttie  error  occurs  In 
the  second  of  these  words.  So  the  mistake 
Is  not  one  that  would  lead  to  an  erroneous 
entry  in  any  system  of  Indexing.  The  ei^ 
roneous  word,  although  not  Idem  sonans,  is 
one  that  might  easUy  result  from  the  mis- 
understanding of  an  Indistinct  utterance  or 
foreign  accent.  We  think  the  error  in  the 
return  is  not  one  that  would  be  likely  to 
mislead  any  Interested  person  to  his  preju- 
dice. 

[2]  Section  3  of  the  act  requires  that  the 
return  be  Hied  within  10  days  after  the 
oommenoement  of  the  business.  Section  6 
provides  that  one  carrying  on  business  con- 
trary to  the  act  may  be  temporarily  and 
permanently  enjoined  on  complaint  of  the 
commissioner  of  state  taxes.  Section  11  pro- 
hibits the  institution  of  proceedings  for  the 
enforcement  of  any  right  or  obligation,  unless 
the  return  has  been  filed  and  the  registra- 
tion fee  paid  prior  to  tbe  Issuance  of  the 
original  writ  or  complaint.  Tbe  defendant 
claims  that  the  failure  to  file  the  return 
within  the  10  days  will  prevent  a  recovery, 
although  it  was  filed  before  the  suit  was 
brought. 

Tbe  defendant  cites  a  number  of  cases 
from  other  jurisdictions,  but  says  that  no 
statute  precisely  like  ours  has  beea  construed 
by  a  court  of  last  resort  It  is  evident  that 
the  determination  of  a  <iue8tlon  of  this  viiax- 
acter  must  d^>end  largely  upon  a  considera- 
tion of  the  exact  language  of  the  statute. 
Two  cases  of  statutory  construction  in  this 
state  are  relied  upon,  nie  statute  considered 
in  Bogbee  v.  Stevens,  53  Vt  380,  provided 
that  "no  lien  reserved  on  property  sold  con- 
ditionally and  passing  Into  the  hands  of  the 
conditional  purdiaser"  should  be  "valid 
against  attaching  creditors,  or  subsequent 
purchasers  without  notice,"  unless  the  vendor 
took  and  caused  to  be  recorded  a  certain 
memorandum,  and  provided,  further,  that 
this  record  should  be  made  within  80  days 
after  the  proi>erty  was  delivered.  It  was 
dalmed  that,  if  the  record  was  not  made 
within  the  30  days,  It  would  be  constructive 
notice  to  attaching  creditors  and  subsequent 
purchasers  who  became  such  after  it  was 
made;  but  the  court  considered  that  the 
provision  which  required  a  record  vrtthin  30 
days  was  as  peremptory  as  that  which  re- 
quired the  memorandum.  The  manifest  pur- 
pose of  this  statute  is  to  make  the  specified 
tiansaction  invalid  as  against  tbe  person 
designated,  if  the  requirements  of  the  statute 
are  not  compiled  with.  The  statute  consider- 
ed in  Iiycomiug  Ins.  Co.  v.  Wright,  55  Vt 
626,  was  one  by  which  the  transaction  of 
Insurance  business  in  this  state  by  a  foreign 


company  before  obtaining  a  license  was  ex- 
pressly prohibited. 

The  argument  of  the  defendant  Is  based 
mainly  upon  the  language  of  section  6,  which 
provides  that  <me  carrying  on  business  "con- 
trary to  this  act"  may  be  enjoined  on  com- 
plaint of  the  tax  commissioner.  It  Is  said 
that  a  business  carried  on  in  contravention 
of  law  is  an  illegal  business,  and  that'  tbe 
provision  for  an  injunction  shows  that  In  the 
contemplation  of  the  statute  any  nonccnn- 
pllance  with  its  provisions  will  make  tbe 
business  illegal.  It  is  urged  that  no  implica- 
tion unfavorable  to  this  view  can  be  drawn 
from  the  provision  which  precludes  one  sub- 
ject to  the  act  from  bringing  suit  unless  the 
returns  are  filed  prior  to  the  issuance  of  the 
writ  It  is  said  that  the  purpose  of  this 
provision  is  to  compel  the  filing  of  returns 
before  the  expiration  of  tbe  10  days  if  it  is 
desired  to  Institute  proceedings  within  that 
time. 

The  statute  contains  no  express  prohibi- 
tion, and  no  declaration  of  invalidity  and  the  - 
intention  of  the  Legislature  is  to  be  gathered 
from  the  act  as  a  whole.  The  provision  for 
an  Injunction  in  case  the  business  is  carried 
on  contrary  to  the  act  does  not  necessarily 
imply  that  the  transactions  previously  had 
are  outside  the  field  of  legal  remedy.  Tilings 
may  be  illegal  as  regards  the  purpose  of  a 
regulative  statute  without  being  illegal  in  the 
eeoM  of  being  void.  We  think  the  section  re- 
lating to  the  institution  of  proceedings  can- 
not be  satisftictorUy  accounted  for  as  a  pro- 
vision for  suits  during  the  10  days  allowed 
for  flUng  the  returns.  The  statute  seems 
clearly  to  recognize  the  (lalms  whldi  have 
accrued  to  one  doing  the  business  in  disre- 
gard of  the  10  days'  requirement  as  valid 
demands,  which  can  be  enforoed  If  tbe  re- 
turns are  filed  and  the  fee  paid  before  pro- 
ceedings are  commenced.  In  this  view  the 
provision  requiring  that  tbe  returns  and 
payment  be  made  within  10  'days  is  to  be 
treated  as  directory  merely. 

[3-1]  One  of  the  chattels  claimed  to  have 
been  taken  from  the  plaintiffs  possession 
was  a  colt  which  was  being  pastured  by  one 
Stewart.  The  defendant  claimed  that  there 
could  be  no  recovery  as  to  tbe  colt  because 
of  the  agister's  Hen,  and  saved  the  question 
by  several  exceptions.  PlaintlfTs  counsel 
recognize  the  rule  that  to  maintain  trover 
the  plalntlfC  must  have  possession  or  the 
right  to  immediate  possession;  but  they 
claim  that  the  lien  of  an  agister  is  not  a 
right  which  precludes  this  remedy,  and  cite 
authorities  which  hold  that  certain  common- 
law  liens  do  not  deprive  the  general  owner 
of  the  right  to  immediate  possession  as 
against  a  wrongdoer.  An  agister  had  no  lien 
at  common  law,  except  by  agreement  Wills 
V.  Barrister,  36  Vt  220.  The  common-law 
right  was  tended  to  agisters  by  No.  91, 
Acts  of  1884,  now  found  in  section  2658  of 
the  Public  Statutes.     The  necessity  of  re- 
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tainlng  possession  Is  the   same  tinder  the 
statute  as  at  common  law. 

Stewart  testified  that  the  defendant  took 
the  colt  from  his  pasture  when  he  attached 
It;  that  defendant  spoke  to  him  about  what 
he  was  going  to  do,  and  he  told  him  be 
might  take  the  colt  if  he  would  pay.  De- 
fendant testified  that  he  had  a  talk  with 
Stewart,  and  understood  from  him  that  he 
shonid  be  responsible  for  the  pasturage;  that 
Stewart  did  not  require  him  to  pay  at  the 
time;  that  he  knew  he  wonld  pay  all  right 
The  pasturage  was  afterwards  paid  by  de- 
fendant from^  the  proceeds  of  the  sale. 
PlaintlfT  claims  that  the  lien.  If  otherwise 
effective  as  a  defense,  was  waived  by  this, 
arrangement  Defendant  claims  that  U 
there  was  a  waiver,  it  was  a  waiver  for  a 
partlcnlar  purpose  and  for  the  benefit  of  a 
particnlar  person,  and  must  be  restricted  to 
that  purpose  and  person;  that  there  was 
nothing  in  this  agreement  that  entitled  the 
plalntlfT  to  remove  the  oolt  without  satisfy- 
ing the  agister's  claim;  that  defendant's 
agreement  to  pay  for  the  pasturage  was  con- 
ditioned npon  ttie  removal  of  the  colt  by 
him;  and  that  If,  between  the  time  of  the 
conversation  and  the  time  of  the  taking,  the 
plaintiff  bad  removed  It,  the  defendant 
would  not  have  been  liable  for  the  pasturage. 
It  is  said  that  the  waiver  was  not  complete 
until  possession  was  actually  taken ;  that  it 
waa  the  taking  of  possession  that  constituted 
the  conversion;  and  that  at  no  time  pre- 
vious to  the  taking  did  the  plaintiff  have  a 
right  to  the  immediate  possession  of  the 
property. 

An  exception  to  the  charge  must  be  men- 
tioned here  to  present  fully  the  defendant's 
claims  regarding  this  branch  of  the  case. 
The  defendant  excepted  "to  the  failure  to 
leave  to  the  Jury  the  question  whether  or 
not  such  lien  existed  or  such  facts  existed 
as  would  make  a  lien."  It  is  now  argued 
that  the  question  whether  the  agreement  be- 
tween Stewart  and  Todd  amounted  to  a 
waiver  should  have  been  left  to  the  Jury; 
that  their  contract  was  of  doubtful  meaning, 
and  was  therefore  for  the  Jury  to  interpret. 
The  language  of  the  exception  was  not  well 
calculated  to  direct  the  attention  of  the  court 
to  the  point  now  made,  but  the  point  can 
be  included  in  our  consideration  without  det- 
riment to  the  plaintiff.  It  is  true  that  a 
waiver  rests  largely  in  intention,  and  is  or- 
dinarily to  be  ascertained  by  the  trier.  But 
here  the  agister  and  the  defendant  are  en- 
tirely agreed  as  to  the  arrangement  under 
which  the  property  was  taken.  There  was 
no  Inference  to  be  drawn  as  to  the  agister's 
Intention;  for  his  act,  as  left  by  the  testi- 
mony, was  capable  of  only  one  construction. 
He  parted  with  the  possession  of  the  prop- 
erty in  reliance  on  the  defendant's  promise 
to  pay  the  pasturage.  So  this  branch  of  the 
case  stands  upon  the  defendant's  exception 
to  the  court's  refusal  to  direct  a  verdict  as 
to  the  colt 


It  la  certain  that  the  rule  which  makes 
possession  or  the  right  to  immediate  posses- 
sion essential  to  the  maintenance  of  trover 
is  still  g«ierally  adhered  to,  and  held  ap- 
plicable in  the  case  of  liens  arising  by  op- 
eration of  law.  We  apprehend  that  such  re- 
laxation as  there  has  been  appears  mainly 
in  a  readiness  to  find  in  the  circumstances  of 
the  case  a  waiver  of  the  bailee's  rights.  In 
BaUey  v.  Quint  22  Vt  464,  Judge  Redfleld 
expressed  the  belief  that  where  one  entitled 
to  a  lien  had  never  asserted  it  the  mere 
existence  of  sudi  dormant  right  would  not 
defeat  the  action  of  the  general  owner  for 
a  trespass  or  conversion  committed  by  a 
mere  stranger.  We  know  of  no  Intimation 
in  our  cases  that  goes  beyond  this.  But  we 
dispose  of  the  case  presented  without  con- 
sidering what  the  right  of  the  plaintiff  in 
this  respect  would  have  been  If  the  defend- 
ant had  taken  the  property  without  the  eon- 
sent  of  the  agister. 

The  defendant's  claim  that  the  effect  of 
the  waiver  must  be  restricted  to  the  particu- 
lar purpose  for  which  it  was  made  Is  not 
tenable.  This  waiver,  however  characterized, 
was  one  which  Involved  a  yielding  of  pos- 
session to  one  whose  claim  was  adverse  to 
the  bailor's  title.  The  defendant  relies  upon 
Paulsen  v.  Manske,  126  lU.  72,  18  N.  E.  275, 
0  Am.  St  Rep.  632,  where  it  was  held  that 
when  a  release  of  a  mechanic's  lien  Is  given 
to  a  mortgagee  merely  for  the  purpose  of 
giving  priority  to  the  mortgage,  its  effect 
will  be  confined  to  the  purpose  intended  by 
the  parties,  and  that  a  stranger  to  it  will 
not  be  permitted  to  avail  himself  Of  its 
benefits.  This  was  the  waiver  of  a  lien 
which  had  no  connection  with  the  question 
of  possession.  The  fact  tliat  the  defendant's 
promise  of  payment  was  conditioned  on  his 
taking  the  property  is  not  material.  The  de- 
fendant, In  fact,  took  possession  under  the 
permission  given,  and  the  effect  Of  such  au- 
thorized taking  upon  the  rights  of  the  own- 
er was  not  destroyed  by  the  previous  pOB- 
slbUlty  that  he  might  not  take  it  The  fact 
that  the  conversation  was  by  telephone  Indi- 
cates that  the  taking  did  not  immediately 
follow  the  permission ;  but  we  think  these 
two  parts  of  a  completed  transaction,  al- 
though not  simultaneous,  cannot  be  given 
the  separation  in  legal  effect  which  the  de- 
fendant claims,  and  by  means  of  which  he 
would  defeat  the  plalntifrs  right  to  stand 
upon  the  basis  of  possession.  We  think 
that,  when  the  defendant  took  the  colt  his 
obligation  to  pay  the  pasturage  became  ab- 
solute, and  the  agister's  waiver  of  the  lien 
complete,  and  that  the  plaintiff  thereby  ac- 
quired the  right  to  possession  which  entitled 
her  to  bring  trover  against  the  defendant. 

[7]  The  defendant  argues  four  exceptions 
taken  to  the  refusal  to  charge  in  accordance 
with  his  requests.  One  request  was  that,  if 
the  ■  plaintiff  turned  the  property  over  to 
her  husband  to  deal  with  as  he  chose,  as 
proprietor,  she  could  not  recover.    This  re- 
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quest,  If  given  a  meanliig  applleable  to  the 
case  as  tried,  was  clearly  covered  by  the 
Aarge.  The  question  whether  the  plalntiS 
was,  in  fact,  the  owner  of  the  property,  or 
was  pretending  ownersUp  to  protect  the 
property  of  her  husband,  was  adequately 
presented,  with  what  appears  to  have  been 
a  full  reference  to  the  Tartons  matters  re- 
lied upon  to  establish  the  fraud. 

[t]  There  was  also  a  request  to  charge 
that.  If  the  plaintiff's  husband  gave  her 
bis  services  for  an  unfair  compensation,  with 
intent  to  defraud  his  creditors,  and  thereby 
contributed  to  the  value  of  the  potatoes  sold 
by  the  defendant,  he  had  an  interest  In  the 
potatoes,  and  the  plaintiff  could  not  recover 
for  them.  The  defendant  was  not  entitled 
to  this  instruction.  If  the  money  with  which 
the  business  was  being  done  was,  In  fact, 
the  property  of  the  wife,  and  the  business 
remained  hers,  the  husband  could  give  her 
his  services  la  connection  with  it  If  he 
desired  to. 

[8]  Error  Is  claimed  in  that  the  court  re- 
fused to  charge  as  requested  that  posses- 
sion of  personal  property  is  prima  fade  evi- 
dence of  title.  It  appears  from  the  tran- 
script that  this  request  was  not  among  those 
presented  to  the  court. 

[10]  It  was  not  error  to  refuse  to  charge 
that  "too  great  care  to  make  a  transaction 
seem  regular — conduct  which  is  unnaturally 
careful — ^Is  evidence  of  fraud." 

Judgment  affirmed. 


BEAN  V.  PABKER. 

(Supreme  Court  of  Vermont     Orleans.     Nov. 
20,  1916.) 

1.  EviDKNCB  ^=>419— Pakoi,  Evidence— Mis- 
take OB  Misdescription — Moktoaoe. 

Where  a  mortgagee  held  a  note  for  |690.38, 
and  the  mortgage  described  a  note  for  $490.38, 
parol  evidence  was  admissible  to  show  that  the 
note  which  the  mortgagee  had  was.  in  fact,  the 
one  Intended  to  be  described  ia  toe  mortgage, 
as  such  evidence  did  not  vary  the  mortgage,  but 
merely  corrected  the  mistake  and  identified  the 
note. 

[Ed,   Note.— For  other   cases,  see  Evidence, 
Cent.  Dig.  H  1912-1928;  Dec.  Dig.  «»419.] 

2.  Barkedptct    «s3803  —  Foseclosube    of 

ChATTKI.  MOBTOAOE— FbADD  —  SUFFICIENOT 

am  Evidence. 

In  an  action  by  a  bankrupt's  trustee  against 
a  sheriff  who  had  foreclosed  bankrupt's  chattel 
mortgage  to  recover  the  proceeds  of  the  sale,  evi- 
dence held  to  sustain  a  finding  that  in  the  fore- 
closure proceeding  no  actual  fraud  on  other 
creditors  was  intended,  but  that  the  intention 
was  to  protect  the  lien  on  the  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  fj  468-462 ;   Dee.  Dig.  <S=»303.1 

&,  Bills  and  Notes  4=392— Validitt— Con- 
sideration. 

A  note  given  by  the  maker  to  one  liable  as 
stirety  on  two  notes  previously  sign^  with  the 
maker,  payable  on  demand,  and  secured  by  a 


chattel  mortgage,  was  supported  by  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  166-178,  175-205, 208-212; 
Dec.  Dig.  «=»02.] 

4.  Chattel  Mobtoaoes  ®=>85  —  Becobd  — 
Stattjte. 

Where  the  affidavit  appended  to  a  lAattel 
mortgage  was  in  the  form  prescribed  by  P.  S. 
2622,  requiring  affidavit  that  the  mortgage  is  to 
secure  the  debt  specified  in  the  conditions  there- 
of, and  the  entire  instrument  was  on  its  face 
executed  according  to  the  formal  statutory  req- 
uisites, it  was  entitled  to  registration. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8§  16&-166;    Dee.  Dig.  <Sa» 

6.  Chattel   Mobtgaoes   4s»148  —  Recobd — 

OoNBTBUcnvE  Notice. 

The  record  of  a  chattel  mortgage  operates 
as  constructive  notice  thereoL 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  243;   Dec.  Dig.  «=9l48.] 

6.  Chattel  Mobtoaqes  «=9l59— Defbotivb 
Atfi  da  viT— Effect  . 

Where  the  affidavit  attached  to  a  chattel 
mortgage  was  defective,  in  that  it  did  not  com- 
ply wiuP.  S.  2624.  requiring  the  affidavit  to 
verify  the  liability  for  which  the  mortgage  is 
given,  so  that  under  section  2821,  as  amended 
by  Laws  1908,  No.  60,  it  would  be  invalid 
against  any  person  except  the  mortgagor  and  his 
executors,  etc.,  to  the  extent  that  it  was  giv- 
en merely  as  an  indemnity  against  liability  as- 
sumed, yet  upon  delivery  of  the  mortgaged  prop- 
erty to  the  mortgagee  it  was  good  against  all 
persons,  and  related  back  to  the  time  of  its  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {g  272-281;    Dec.  Dig.  «=» 

7.  Chattel  MoBTOAdEs  €=5»288— Indemnitt— 
Right  of  Mobtoaoee. 

The  mortgagee  under  a  chattel  mortgage 
given  in  part  to  indemnify  her  against  liability 
as  surety  for  the  mortgagor,  subsequently  bank- 
rupt, was  entitled',  in  the  absence  of  fraud,  to 
hold  the  proceeds  of  the  sale  for  her  security, 
or  ontil  she  was  indemnified  or  relieved  from 
liabiUty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  If  677,  678;    Dec.  Dig.  «=» 

8.  BANEBtTPTOT   «=»245  —  TBUSTBE    AS  CBBD- 
ITOB. 

Under  Bankr.  Act  July  1,  1898,  c.  641,  30 
Stat.  644,  as  amended  by  Act  June  26,  1010,  c. 
412,  36  Stat.  888.  the  trustee  in  bankruptcy  at- 
tacking the  therifTs  sale  under  a  chattel  mort- 
gage as  in  fraud  of  creditors,  stands  with  all 
the  rights  and  powers  of  a  judgment  creditor 
holding  an  execution  duly  returned  unsatisfied. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  «=»246.] 

Exceptions  from  Orleans  County  Court; 
Frank  L.  Fish,  Judge. 

Assumpsit  by  A.  P.  Bean,  trustee  of 
Charles  A.  Kelton,  bankrupt,  against  Chester 

5.  Parker.    Judgment  for  plaintiff,  and  de- 
fendant excepts.    Affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  powers,  and  TAYLOR, 
JJ. 

J.  W.  Redmond,  of  Newport,  for  plaintiff. 
W.  W.  Beirden  and  Frank  D.  Thompson, 
both  of  Barton,  for  defendant. 
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WATSON,  X  The  trial  of  tbis  case  was 
by  the  court  The  findings  show  the  facts 
hereluafter  stated. 

Prior  to  March  2,  1914,  Charles  A.  Kelton 
was  engaged  la  the  mercantile  business  at 
Glover,  this  state.  On  July  1,  1907,  he  exe- 
cuted and  delivered  to  his  mother,  Irene  B. 
Kelton,  a  note  for  $590.38,  the  consideration 
of  which  was  money  advanced  to  him  by  her. 
At  the  time  the  note  was  given  it  was  under- 
stood between  them  that  it  was  not  to  he 
paid  unless  in  case  of  need  on  the  part  of 
the  mother,  and  it  appeared  in  evidence  that 
she  has  not  been  in  need  of  this  money,  but 
wanted  it  with  which  to  pay  the  bank  notes 
hereinafter  referred  to,  on  which  she  is 
liable. 

On  September  4, 1909,  Irene  B.  and  Arthur 
Salmon  signed,  with  Charles  A.,  a  note  for 
$300,  payable  to  the  Barton  Savings  Bank  & 
Trust  Company,  which  was  renewed  on 
July  12, 1912,  by  a  note  for  the  same  amount ; 
and  on  October  27,  1909,  they  signed  with 
him  a  note  for  $500,  payable  to  the  same 
bank.  On  February  20, 1914,  these  two  notes 
were  taken  up  by  giving  the  bank  a  new 
note  dated  December  1,  1913,  vritb  the  same 
signers,  for  $792.  This  note  is  unpaid.  The 
firbt  two  bank  notes  were  secured  by  a  chat- 
tel mortgage  from  Charles  A.  and  a  mortgage 
of  a  slaughterhouse.  They  vrare  also  secured 
by  a  mortgage  given  by  Salmon  to  Irene  B. 
While  the  latter  was  liable  upon  said  two 
notes  in  the  manner  indicated,  Charles  A. 
gave  her  a  note  for  $1,000,  payable  on  de- 
mand, and  secured  the  same  at  different 
times,  by  chattel  mortgages  marked  Exhibits 
4,  5,  and  1,  respectively.  Exhibit  1,  the 
mortgage  in  question,  is  in  writing,  was  ex- 
ecuted on  the  12th  day  of  February,  1912, 
and  recorded  the  next  day  in  the  office  of  the 
town  clerk  of  the  town  in  which  the  mort- 
gagor resided,  all  in  accordance  with  the 
provisions  of  section  2621  of  the  Public 
Statutes.  Neither  this  note  nor  the  mortgag- 
es were  asked  for  by  Irene  B. ;  they  were 
voluntarily  given  to  her  by  Charles  A.  At 
the  time  of  the  giving  of  the  last-named 
note  Irene  B.  acknowledged  the  receipt  there- 
of by  a  writing  dated  November  27,  1909, 
reading  as  follows: 

"Beceived  of  C.  A.  Kelton  one  promissory  note 
of  ($1,000)  one  thousand  dollars,  dated  Nov.  27, 
1909,  to  cover  1  bank  note  of  (?500)  five  hun- 
dred dollars,  and  one  note  of  ($300)  three  hun- 
dred dollars,  given  to  Barton  Savings  Bank  and 
Trust  Company,  and  signed  by  C.  A.  Kelton, 
Irene  B.  Kelton,  Arthur  Salmon.  When  these 
bank  notes  are  paid  by  C.  A.  Kelton  to  my  full 
satisfaction,  then  the  note  of  ($1,000)  one  thou- 
sand dollars  becomes  null  and  void." 

This  writing  was  signed  by  Irene  B.,  and 
represents  the  agreement  of  the  parties  in 
respect  to  the  note  given  In  connection  there- 
with. 

The  bank  called  for  the  payment  of  said 
two  notes  on  which  Irene  B.  was  liable, 
whereupon  she  placed  the  mortgage  Exhibit  1 
and  the  notes  for  1690.88,  and  $1,000,  xe- 


spectlvdy,  in  the  hands  of  her  attorney  for 
attention  and  direction,  and  he  placed  them  in 
the  hands  of  the  defendant,  a  deputy  sher- 
iff, with  instructions  to  foreclose  the  same. 
On  March  2,  1914.  the  defendant  called  on 
the  mortgagor  and  demanded  the  payment 
of  the  debt  mentioned  in  the  mortgage,  and 
was  advised  by  him  that  he  could  not  ttay 
the  obligation.  The  mortgagor  then,  <»  the 
same  day,  delivered  the  possession  of  the 
property  described  in  the  mortgage  to  the  de- 
fendant who  retained  the  same  until  the 
time  of  the  sale  in  June  following.  The  bank 
discharged  a  chattel  mortgage  on  the  same 
property  that  is  included  in  the  mortgage 
upon  which  the  sale  was  had,  but  retained 
its  mortgage  on  the  slaughterhouse,  which 
is  appraised  for  the  purposes  of  the  bank- 
ruptcy proceedings  at  $300.  It  also  retained 
the  mortgage  from  Salmon  to  Irene  B. 

Charles  A.  was  adjudged  a  bankrupt  March 
27, 1914,  and  the  plaintiff  was  appointed  trus- 
tee of  the  bankrupt  estate.  The  sale  in  ques- 
tion was  begun  after  the  bankruptcy  proceed- 
ings were  instituted,  and  completed  before  this 
suit  was  brought  The  proceedings  in  fore- 
closure were  wholly  under  and  by  virtue 
of  the  chattel  mortgage  Bxhiblt  1,  and  the 
notes  for  $590.38  and  $1,000;  and  the  de- 
fendant justifies  solely  on  account  of  said 
mortgage  and  notes,  and  the  proceedings 
under  them.  Posseesion  of  the  mortgaged 
property  was  taken  by  the  defendant  before 
the  bankruptcy  proceedings  were  begun,  and 
he  was  in  possession  thereof  at  the  time 
of  the  bringing  of  those  proceedings.  The 
plaintiff  claims  to  hold  the  defendant  in  the 
full  amount  received  from  said  sale,  on  the 
ground  that  the  sale  was  in  fraud  of  the 
rights  of  the  creditors  of  the  l>ankrupt*  whose 
claims  have  t>een  established  in  the  court 
of  bankruptcy,  to  an  aggregate  amount  ex- 
ceeding $1,050.  The  sum  received  by  the  de- 
fendant from  the  sale  under  the  chattel  mort- 
gage, was  $801.22.  In  the  proceedings  rel- 
ative to  foreclosure  no  actual  fraud  was 
intended  on  other  creditors,  but  the  inten- 
tion was  to  protect  the  lien  on  the  property. 

One  of  the  trates  secured  by  Exhibit  1  is 
therein  described  as  for  the  sum  of  $490.38, 
dated  July  1,  1907,  and  the  other  as  for  the 
sum  of  $1,000,  dated  November  27,  1900,  It 
being  the  note  for  that  sum  before  mentioned. 
There  is  no  note  for  the  sum  of  $490.38.  The 
mortgage  (Exhibit  1)  was  Intended  to 
cover  the  same  indebtedness  that  was  em- 
braced in  the  two  prior  chattel  mortgages 
(Exhibits  4  and  6),  but  the  note  for  $590.38 
was  misdescribed  in  Exhibit  1  by  the  drafts- 
man as  a  note  for  $490.38.  This  finding  as  to 
the  real  intent  and  as  to  the  mistake  of  the 
draftsman  was  made  on  oral  evidence  ad- 
mitted subject  to  the  plaintiff's  objection  and 
exception,  and  such  as  is  furnished  by'  the 
exhibits  in  the  case.  Under  this  exception 
the  plaintiff  says:  (1)  The  finding  is  unwar- 
ranted by  the  evidence;  (2)  it  was  made 
on  inadmissible  evidence,  received  against 
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objection  and  ezG^>tlon;  (S)  it  amounts  to 
the  reformation  of  a  wrlttm  Instrument  in 
an  action  of  assumpsit. 

As  to  the  first  ground  assigned,  it  is  not 
necessary  to  recite  the  evidence.  A  careful 
examination  of  It  shows  that  the  finding  was 
warranted. 

[1]  As  to  the  other  grounds  assigned,  the 
note  produced  corresponded  In  all  respects 
to  tlie  note  described,  except  that  the  figure 
representing  hnndredJs  was  written  "4,"  In- 
stead of  "6."  We  think  the  parol  evidence 
was  properly  received  to  show  that  the  note 
which  the  mortgagee  had  was,  in  fact,  the 
one  intended  to  l>e  described  in  the  mortgage. 
In  Johns  v.  Church,  12  Pick.  (Mass.)  557,  23 
Am.  Dec.  651,  the  mortgage  in  question  ap- 
peared to  have  been  given  as  collateral  se- 
cority,  to  indemnify  the  plalntUF  from  lia- 
bility as  surety  for  one  S.  on  a  note  of  a 
certain  date  for  $236.  The  note  produced 
was  for  $256.  Parol  evidence  was  received 
to  show  that  this  was  the  only  note  the 
plaintiff  ever  signed  as  surety  for  S.  It 
was  objected  on  the  ground  that  this  was 
contradicting  the  writing  by  parol  evidence. 
It  was  held  that  the  evidence  was  properly 
received.  In  Pierce  v.  Parker,  4  Mete.  (Mass.) 
80,  the  note  was  described  in  the  schedule 
as  dated  October  18,  1833,  and  payable  May 
21,  1834,  when  it  was,  in  fact,  payable  April 
2l8t  It  was  argued  that,  as  the  description 
of  the  note  was  perfect  in  Itself,  they  could 
not  go  outside  the  instrument  to  correct  the 
mistake,  if  it  was  one,  and  that  parol  evi- 
dence was  Inadmissible  to  IdenUfy  the  note. 
Thereon  the  court  said  the  law  is  well  estate 
lished  that  parol  evidence  Is  Inadmissible  to 
vary  the  terms  or  construction  of  a  written 
contract,  or  to  substantiate  a  defense  against 
a  note  whldi  is  Inconsistent  with  the  tenor 
thereof,  but  that  in  the  case  before  them  the 
evidence  was  not  offered  to  vary  the  vrritten 
contract,  but  to  show  that  there  was  a  mis- 
descrlpion  of  the  time  of  payment  of  the  note 
in  the  schedule  annexed  to  the  assignment, 
which  happened  through  inadvertence.  "And 
it  is  a  well-settled  principle  of  law  tliat, 
where  an  instrument  which  is  offered  to 
prove  the  subject-matter  described  differs  in 
one  or  more  particulars  from  the  thing  de- 
scribed, evidence  is  admissible  to  show  their 
agreement  or  identity,  notwithstanding  sudi 
misdescription ;  as  where  there  is  a  mistake 
Id  tite  description  of  land  intended  to  be  con- 
veyed, by  the  addition  of  some  drcnmstance 
which  is  false."  In  Melvin  v.  Fellows,  83  N. 
H.  401,  the  note  was  described  in  the  mort- 
gage as  for  $36.30.  The  note  produced  was 
for  $67.25.  It  was  held  that  parol  evidence 
was  admissible  to  establish  the  identity  of 
the  note.  In  Cnsbman  v.  Luther,  63  N.  H. 
662,  the  condition  of  the  mortgage  described 
"two  notes  for  $150  each."  One  note  pro- 
duced WW  for  that  sum,  and  the  other  was 
for  $200,  but  in  all  other  respects  they  corre- 
sponded with  those  described  in  the  mort- 
gage.   1%  was  l^eld  that  parol  evidence  was 


admissible  to  show  that  these  two  notes  were 
the  ones  intended  to  be  secured  by  the  mort- 
gage. To  the  same  effect  are  the  holdings 
in  the  cases  following:  Hall  v.  Tufts,  18 
Pick.  (Mass.)  455;  Clark  v.  Houghton,  12 
Gray  (Mass.)  38;  Payson  v.  Lamson,  134 
Mass.  593,  45  Am.  Rep.  348;  Williams  v. 
Hilton,  35  Me.  547,  58  Am.  Dec.  729 ;  Snow 
V.  Pressey,  85  Me.  408,  27  AU.  272 ;  Paine  v. 
Benton,  32  Wis.  495 ;  Rock  v.  Collins,  99  Wis. 
690,  75  N.  W.  426,  67  Am.  St.  Rep.  885. 

Our  attention  is  directed  to  the  case  of 
Edgell  V.  Stanford,  3  Vt.  202.  There  it  was 
held  In  a  case  of  ejectment  brought  upon  a 
mortgage  that  the  note  secured  by  the  mort- 
gage must  be  produced  on  the  trial,  and  that, 
as  the  note  produced  varied  from  that  de- 
scribed in  the  mortgage,  parol  evidence  was 
not  admissible  to  show  the  note  named  in  the 
mortgage  as  for  $440  was  Intended  to  be  de- 
scribed as  for  $449,  the  sum  of  the  note  pro- 
duced ;  the  court  saying  that  no  authorities 
had  been  produced,  and  they  knew  of  none, 
holding  such  evidence  to  be  admissible.  But 
in  White  V.  MUler,  22  Vt  380,  an  actton  in 
assumpsit  for  money  had  and  received,  it 
was  held  that,  where  in  a  deed  the  descrip- 
tion of  the  land  conveyed  was  by  metes  and 
bounds,  followed  by  the  words,  "the  same 
containing  about  five  and  three-fourths  acres, 
be  the  same  more  or  less,"  it  might  be  shown 
by  parol  evidence  that  the  contract  was,  in 
fact,  for  a  certain  niunber  of  acres,  at  a 
specified  price  per  acre,  and  that  a  mutual 
mistake  was  made  in  the  measurement,  by 
which  the  quantity  was  supposed  to  be  larg- 
er than  it  really  was.  We  think,  as  intimat- 
ed by  the  Massachusetts  court  In  one  of  the 
cases  noticed  above,  that  this  is  based  upon 
the  same  principle  as  that  involved  in  cases 
where  such  evidence  has  been  held  properly 
received  to  show  a  misdescription,  by  mis- 
take, of  the  debt  In  the  condition  of  a  mort- 
gage. To  the  extent  that  the  case  of  Edgell 
V.  Stanford  is  in  conflict  with  our  holdings 
In  the  present  case,  we  deem  It  unsound  in 
principle,  and  it  Is  overruled. 

[2]  The  exception  to  the  finding  that,  "In 
the  proceedings  relative  to  foreclosure  no 
actual  fraud  was  intended  on  other  creditors, 
but  the  intention  was  to  protect  the  Uen 
on  the  property,"  Is  on  the  ground  that  it 
was  not  warranted  by  the  evidence.  It  is 
true  that  some  of  the  testimony  of  Charles 
A.,  considered  by  Itself,  tended  strongly  to 
the  contrary  of  this  finding;  but  he  also 
testified  that  the  mortgage  was  given  to  se- 
cure his  mother,  and  that  he  acted  in  all 
good  faith  in  giving  it.  In  answer  to  a  ques- 
tion by  the  court  as  to  how  that  could  be  if 
he  did  not  get  from  her  the  $1,000,  the  sum 
for  which  one  of  the  notes  secured  by  the 
mortgage  was  given,  he  answered^  "Keep 
her  quiet;"  and,  being  asked  what  she  was 
talking  about  that  he  wanted  to  keep  her 
quiet,  answered: 

"Mr.  Salmon  had  signed  two  notes,  one  for 
$300,  and  one  for  $500,  to  the  Barton  Saving* 
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Bank  4  Trust  tJompany,  with  tlie  understanding 
when  those  notes  were  given  that  I  should  give 
them  a  mortgage  of  the  property,  but  the  bank 
wanted  the  property  or  wanted  the  mortgage, 
and  took  the  mortgage  instead  of  them  in  Octo- 
ber. They  were  not  satisfied  unless  they  had 
a  mortgage.  This  mortgage  was  given  for  their 
signing  thoM  notes." 

Irene  B.  teatifled  that  the  note  for  |1,000 
was  given  to  her  by  Charles  A.  with  the  un- 
derstanding that  It  was  to  secure  her  against 
any  harm  from  signing  the  notes  at  the 
t)ank;  that  the  bank  called  on  her  for  pay- 
ment of  the  notes  she  had  so  signed,  and 
then  she  took  steps  to  foreclose  the  mort- 
gage In  question.  The  evidence  shows  that 
she  had  given  the  bank  collateral  security 
on  these  notes.  The  foregoing  evidence,  to- 
gether with  the  provisions  of  the  receipt 
given  by  her  to  Charles  A.,  plainly  showing 
the  purpose  of  the  |1,000  note  to  be  aa  se- 
cnrity  for  signing  the  bank  notes,  fully  war- 
ranted the  finding  to  which  objection  Is 
made.  This  being  so,  the  finding  is  not  le- 
gally subject  to  criticism  because  there  was 
evidence  tending  the  other  way.  It  devolved 
upon  the  trial  court  to  say  on  the  whole  evi- 
dence what  the  fact  was. 

[3]  E^xceptlon  was  taken  to  the  judgment 
rendered  on  the  facts  found.  Thereunder  It 
is  said  that  the  $1,000  note  was  without  con- 
sideration. But  that  this  Is  not  so  the  cases 
of  Fletcher  v.  Edson,  8  Vt.  294,  30  Am.  Dec. 
470,  and  Sbedd  v.  Bank  of  Brattleboro,  82 
Vt.  709,  are  full  authority. 

In  the  former  case  the  defendant  gave  the 
platntlfl  a  note  payable  on  demand,  for  the 
sum  therein  named.  On  the  back  of  the  note 
was  a  writing  showing  that  the  note  was 
given  as  security  for  signing  a  note  for  the 
same  amount  for  the  defendant.  The  action 
was  assumpsit  In  two  counts,  one  declaring 
on  the  note,  and  the  other  on  the  note  In 
connection  with  the  written  condition  on  the 
back  of  It  Certain  subsequent  attaching 
creditors  appeared  under  the  statute  to  de- 
fend the  action.  Thereon  this  court,  through 
Judge  Stephen  Royce,  said: 

"The  contract  consists  of  the  note  for  $1,160, 
payable  on  demand,  controlled  and  qualified  by 
the  stipulation  indorsed  upon  it.  Taken  to- 
gether, they  amount  to  an  undertaking  to  pay 
into  the  plaintiff's  hands,  for  his  security,  the 
whole  amount  for  which  he  stood  responsible  for 
the  defendant,  whenever  he  should  be  called  on 
for  payment  by  the  creditor,  or  whenever  he 
should  have  reason  to  doubt  the  defendant's 
ultimate  responsibility  to  save  him  harmless. 
We  discover  no  sutficient  ground  for  doubting 
the  validity  of  such  a  contract.  The  plaintiff 
had  a  right  to  prescribe  the  terms  on  which  he 
would  incur  a  responsibility  for  the  defendant's 
debt;  and  his  ossuming  that  liability  was  a 
sufficient  consideration  lor  the  defendanfa  en- 
gagement to  him." 

In  the  latter  case  a  note  was  given  by  a 
debtor  £n  falling  circumstances,  payable  on 
demand,  to  a  creditor,  solely  for  the  purpose 
of  being  Immediately  put  in  suit  In  order 
to  secure  the  debtor's  existing  obligations  to 
the  creditor,  but  which  were  not  yet  ma- 
tured ;  and  It  was  held  that  the  note  was 


valid  even  against  subsequent  attaching  cred- 
itors of  the  pr<^erty  attached  in  the  suit  on 
the  note  whose  claims  were  mature  at  the 
time  it  was  executed. 

t4,  5]  The  statute  provides  that  the  mort- 
gagor and  the  mortgagee,  or,  In  the  absence 
of  the  latter,  his  agent  or  attorney,  shall 
make  and  subscribe  an  affidavit  tn  sub- 
stance—! 

"that  the  toregolng  mortgage  Is  made  for  the 
purpose  of  securing  the  debt  specified  in  the  con- 
ditions thereof,  and  for  no  other  purpose,  and 
that  the  same  is  a  just  debt,  due  and  owing  from 
the  mortgagor  to  the  mortgagee.  Such  afndavit 
with  the  certificate  of  the  oath  signed  by  the 
authority  administering  the  same  shall  hie  ap- 
pended to  such  mortgage,  and  recorded  there- 
with."   P.  S.  2622. 

"If  such  mortgage  is  given  to  indemnify  the 
mortgagee  against  liability  assumed,  or  to  secure 
the  fulfillment  of  an  agreement  other  than  the 
payment  of  a  debt  due  from  the  mortgagor  to  the 
mortgagee,  or  given  to  a  trustee  to  secure  bonds 
issued  or  to  be  issued  thereunder,  such  liability, 
agreement  or  obligation  shall  be  stated  specifi- 
cally in  the  condition  of  the  mortgage;  and  the 
affidavit  shall  be  so  varied  as  to  verify  the  va- 
lidity and  justice  of  si<ch  liability,  agreement  or 
obligation.'*    P.  S.  2624. 

The  afildavlt  and  the  certificate  of  the 
oath  properly  signed  are  essential  to  the  va- 
lidity of  the  mortgage,  and,  together  with  It, 
constitute  one  instrument  for  record.  Hunt 
V.  Allen,  73  Vt  322,  60  Atl.  U03.  The  affi- 
davit appended  to  the  mortgage  In  question 
Is  In  the  form  prescribed  by  section  2622,  and 
the  entire  instrument  on  its  face  was  exe- 
cuted according  to  the  formal  statutory  req- 
uisites. It  was  therefore  entitled  to  regis- 
tration, and  the  record  thereof  operated  as 
constructive  notice,  notwithstanding  the  hid- 
den defect  in  the  substance  of  the  aflidavit, 
presently  to  be  noticed.  Isham  t.  Benning- 
ton Iron  Co.,  19  Vt  230;  Angler  v.  Schief- 
felln,  72  Pa.  106»  13  Am.  R^.  650;  Ogden 
Building  &  Loan  Ass'n  v.  Menscb,  196  IIL 
554,  63  N.  B.  1049.  89  Am.  St  Rep.  330; 
Morrow  v.  Cole,  68  N.  J.  £q.  203,  42  AtL  673; 
Corey  v.  Moore,  86  Va.  721,  11  S.  E.  114; 
Wig.  Ev.  i  1649. 

[6]  Tet  the  aflSdavit,  not  being  in  compli- 
ance with  the  provisions  of  section  2624  of 
the  statutes,  is  defective  in  sulistance,  by 
reason  whereof  the  mortgage  would  not  be 
valid  against  any  person  except  the  mortga- 
gor, hia  executors  and  administrators  (P.  S. 
2621,  as  amended  by  Laws  of  1008,  No.  69), 
to  the  extent  certainly  that  It  was  g^lven 
merely  as  an  Indemnity  against  liability  as- 
sumed. In  respect  of  which  the  note  for  $1,- 
000  was  given  (Tarbdl  t.  Jones,  56  Vt  312; 
Sherman  v.  Estey  Organ  Co.,  69  Vt  355,  38 
Atl.  70 ;  Nichols  v.  Bingham,  70  Vt  320,  40 
Atl.  827),  had  not  such  resultant  effect  been 
obviated  by  the  delivery  of  the  possession  of 
the  property  to  the  mortgagee  as  stated 
above.  By  such  delivery  of  possession  the 
mortgage  became  good  at  common  law  against 
all  persons,  and  related  back  to  the  time  of 
its  execution.  Thompson  v.  Fairbanks,  75 
Vt  361,  66  Att  11,  104  Am.  8t  Rep.  899,  at* 
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Armed  In  196  V.  S.  916,  25  Sup.  Ct.  306,  49 
I..  Ed.  577:  Mower  v.  McCarthy,  79  Vt  142, 
64  Atl.  B78,  7  L,  R.  A.  (K.  S.)  418,  118  Am.  St. 
Bep.  942.  The  nwH^gagee,  after  more  than 
30  days  from  the  time  the  condition  of  the 
mortgage  was  broken  as  to  the  note  for 
$1,000,  caused  the  mortgaged  property  to  be 
sold  under  the  mortgage  by  the  defendant, 
a  public  ofltcer,  and  no  <daim  is  made  that 
she  did  not  proceed  according  to  the  provl- 
aiona  of  the  statute  in  this  respect  See 
Calkina  r.  Clement,  64  Vt  686. 

[7]  Since  the  mortgage  was  in  part  for 
the  Indemnity  of  the  mortgagee  against  lia- 
bility as  surety  for  the  bankrupt,  she  la  en* 
titled  to  bold  the  proceeds  of  the  sale  for  her 
secnrlty  until  she  is  Indemnified  or  Is  re- 
lieved  from  the  notes  she  so  signed.  Spauld- 
ing  T.  Austin,  2  Vt  555.  This  being  so,  it 
Is  unnecessary  to  consider  what  the  mortga* 
gee's  present  rights  are  upon  the  findings 
relative  to  the  other  note  secfired  by  the 
mortgage.  It  is  argued  that  the  findings 
show  this  note  not  yet  due.  Let  the  sound- 
ness of  this  position  be  granted,  and  still 
the  contingency  may  arise  which  wUl  enti- 
tle her  to  payment  thereon.  For  the  fulfill- 
ment of  this  obligation,  like  any  other,  se- 
curity may  be  held  by  way  of  such  a  mort- 
gage. Beyond  this  we  need  not  speak  at  the 
present  time  concerning  it 

[•1  The  trustee  In  bankruptcy  standii  in 
these  proceedings  with  all  the  rights,  reme- 
dies, and  powers  of  a  Judgment  creditor 
holding  an  execution  duly  returned  unsatis- 
fied. This  is  in  accordance  with  the  provi- 
sions of  the  federal  Bankruptcy  Act,  as 
amended  by  the  act  of  1910.  It  is  said  in 
Collier  on  Bankruptcy  (9th  Bd.)  942,  that 
this  amendment  disposes  of  any  doubt  which 
may  have  existed  as  to  the  rights  of  the  trus- 
tee to  proceed  as  a  judgment  creditor  against 
conveyances  invalid  for  failure  to  record  or 
file,  or  becanse  of  fraud  as  against  creditors 
It  is  upon  the  last  named  ground  that  the 
plaintilf  has  proceeded  in  this  case.  But, 
as  we  have  seen,  neither  fraud  in  fact  nor 
Intent  by  either  the  bankrupt  or  bis  mother 
to  defraud  creditors  has  been  found,  and  on 
the  findings  there  was  no  fraud  in  law.  ' 

Judgment  affirmed. 


In  re  HBATON'S  ESTATE 

(SopreiM  Court  et  Vermont     Washington. 
Nov.  23,  1916.) 

1.  COBPORATIONS    *=»41— STOCK    DiVlOKNDS— 

Deci/ABAnoN. 

Where  a  bank  aecnnulated  a  Urge  surplus 
and  there  was  nothing  in  its  charter  or  the  gen- 
eral law  forbidding,  it  could  declare  a  stock 
dividend  payable  out  of  the  surplus  and  distrib- 
ate  it  to  the  shareholders,  thus  changing  the  ae- 
cumulated  sorptas  Into  permanent  capital 

[Ed.  liole.— For  other  easee,  see  Corporations. 
Cent  Dig.  1 128;  Dec.  Wg.  «=»41.] 


2.  COBPOBATIONS    «3»4(1— OITIDKNDEH-DXOI.^- 

BATIOM. 

Where  the  record  of  the  vote  by  which  a 
stock  dividend  was  declared  recited  that  it  was 
from  the  surplus  earnings  of  the  bank,  it  will 
be  presumed  it  was  declared  from  surplus  earn- 
ings available  for  distribution  among  stock- 
holders. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  f  128 ;  Dec.  Dig.  «=>41.] 

3.  Tbusts  «=>272— LrrB  Tenants— 'Rights  or. 

Where  corporate  stock  is  bequeathed  in 
trust  to  one  for  life  with  remainder  over,  the 
life  tenant  takes  the  income,  while  the  corpus  of 
the  fund  belongs  to  the  remainderman. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §S  888-386;   Dec.  Dig.  «=>272.] 

4.  WnXfl  «=»684— CONBTBUOTIOK— TMTAMJtN- 
TABT  TbUST. 

In  determining  whether  a  life  tenant  should 
receive  a  stock  dividend  declared  on  corporate 
stock  bequeathed  in  trust  the  intention  of  the 
testator,  if  it  can  be  gathered  from  the  will 
creating  the  trust  will  govern. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  1614-1628;  Dec  I>ig.  «=»684.] 

5.  CORPOBATIONS  «S»111  —  COBPOBATE  STOCK. 

An  owner  of  corporate  stock'  may  convey 
the  beneficial  interest  for  a  time  to  one  with  re- 
mainder to  another,  unhampered  by  any  power 
of  the  corporation  to  disturb  the  purpose  of  the 
conveyance. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  463 ;   Dec.  Dig.  «=>111.] 

6.  CoMuoN  Law  «=98— Pbeckdbnts  — Eno- 
USH  Dboisions. 

While  P.  S.  §  1221,  adopted  aa  the  law  of 
the  state  so  much  of  the  common  law  of  Eng- 
land as  should  be  applicable  to  the  local  situa- 
tion and  circumstances,  the  decisions  of  the 
EDglish  courts  on  a  cAmmon-law  question  are 
not  to  be  taken  as  binding  precedents  to  be 
blindly  followed  in  any  event  but  are  merely 
to  be  deferred  to,  as  are  subsequent  decisions, 
as  declarative  of  the  common  law,  which  is  n 
flexible  system  applicable  to  changing  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent.  Dig.  {  8;   Dec  Dig.  <S=>8.] 

7.  Tbusts  «=3272— Life  Tenants— Stock  Div- 

IDENnSr-RlOHTS  TO. 

A  testator  bequeathed  corporate  stock  in 
trust  directing  that  the  dividends,  rents,  and 
profits  should  be  payable  to  his  children  and 
grandchildren  for  life  with  a  remainder  over 
to  their  descendants.  The  earnings  of  the  cor- 
poration greatly  increased,  and  during  the  life 
of  the  trust  a  large  stock  dividend  was  declared. 
Held,  that  as  it  was  the  intention  of  the  tes- 
tator that  the  life  tenant  should  receive  all  of 
the  interest  and  profits,  and  as  the  stock  divi- 
dend wag  declared  from  sccumulated  surplus, 
it  passed  to  the  life  tenants  and  not  the  Mmain- 
dermen,  under  the  rule  that  the  life  tenant  re- 
ceives all  profits  of  the  corporation  accumulated 
during  the  life  of  the  trust,  which  are  released 
from  corporate  control,  while  the  remainderman 
receives  at  the  end  of  the  term  the  corpus  of  the 
trust  fond,  undiminished  in  value,  for  the  re- 
maindermen would  take  the  original  stock  un- 
diminished in  value. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  It  883-385;    Dec  Dig.  <8=5>272.] 

Exceptions  from  Washington  Connty 
Court ;   WlUard  W.  Miles,  Judge. 

In  the  matter  of  Homer  W.  Heaton's  es- 
tate, ^niere  was  a  decree  of  the  probate 
coart  treating  as  Income,  and  distributing 
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to  the  life  tenants  of  tbe  trust  fond,  a  stodc 
dividend  declared  on  the  stock  of  which  they 
tiad  only  a  life  use,  with  remainder  over, 
and,  the  decree  t>eing  affirmed  on  appeal  to 
the  county  court,  the  Montpelier  Savings  Bank 
&  Trust  Company,  trustee,  excepted.  Bxcep- 
tiona  overruled,  and  Judgment  affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

W.  B.  G.  Stickney,  of  Rutland,  for  appel- 
lant Montpelier  Savings  Bank  &  Trust  Co. 
Fred  U.  Laird  and  Fred  B.  Thomas,  both  of 
Montpelier,  for  appeUants  life  tenants. 

TAYLOR,  J.  Homer  W.  Heaton  died  tes- 
tate January  28, 1899.  By  his  wUl  of  October 
5, 1885,  be  created  the  following  trust,  among 
others: 

"The  residue  and  remainder  of  my  estate  I 
give  to  the  aforesaid  James  W.  Brock  upon 
trust,  and  to  Ma  duly  appointed  successor  in  the 
trust  hereby  created,  upon  the  trust  that  all  the 
income  of  said  residue  and  remainder  of  my  es- 
tate by  way  of  interest,  dividends,  rents  and 
profits  be  paid  each  and  every  year,  or  half  or 
quarter  year,  if  convenient,  in  the  following 
manner,  that  is  to  say,  one-third  part  thereof 
to  my  son  Charles  H.  Heaton,  for  the  full  term 
and  period  of  Ms  natural  life;  and  one-third 
part  thereof  to  my  son  James  8.  Heaton  for  the 
full  term  and  period  of  bis  natural  Ufe;  and 
one-third  part  thereof  to  my  grandchildren,  Clif- 
ton M.  Heaton  and  Ruby  M.  Heaton,  in  equal 
shares  for  the  full  term  and  period  of  tlie  natu- 
ral life  of  each  one  of  them." 

After  making  provision  for  the  disposition 
of  the  shares  of  such  life  beneficiaries  as 
should  decease  daring  the  term,  the  wlU  fur- 
ther provides: 

"At  the  death  of  said  Sarah  S.  Heaton  (wife 
of  Charles  H.  Heaton,  mentioned  elsewhere  in 
the  will)  and  my  sons  and  grandchildren,  the 
aforesaid  trust  and  trusts  are  to  be  ended  and 
all  the  property  and  estate  held  upon  trust  is 
given  to  the  lawful  issue  of  said  grandchildren 
and  their  heirs  in  equal  shares  per  capita." 

At  the  time  of  the  testator's  death  he  own- 
ed 105  shares  of  the  capital  stock  of  the 
Montpelier  Savings  Bank  &  Trust  Company 
of  the  par  value  of  $100  per  share  which  was 
a  part  of  the  residue  of  his  estate,  and  so  a 
part  of  said  trust  fund.  The  testator  gave 
positive  directions  that  said  stod^  together 
with  certain  other  property  mentioned  in  his 
will,  should  be  held  until  the  termination  of 
the  trust.  James  W.  Brock  having  resigned 
said  trust,  the  appellee  was,  on  January  31, 
1913,  appointed  his  successor  as  trustee  and 
is  now  acting  as  such. 

On  December  15,  1913,  the  trustees  of  the 
Montpelier  Savings  Bank  &  Trust  Company 
declared  a  dividend  out  of  the  surplus  earn- 
ings of  said  bank  under  the  following  vote: 

"That  a  dividend  of  one  hundred  dollars  per 
•hare  payable  in  new  capital  stock  from  the  sur- 
plus earnings  of  the  bank  l>e  paid  to  the  stock- 
holders of  record  at  the  close  of  business  De- 
cember 81,  1913,  thereby  increasing  the  capital 
stock  to  the  snm  of  one  hundred  thousand  dol- 
lars represented  by  one  thousand  shares  of  one 
hundred  dollars  each." 


At  the  time  such  dividend  Was  declared, 
said  bank  had  no  rule  nor  by-law  touching  its 
authority  to  declare  dividends  or  Increase 
its  capital  stock;  so  tliat  its  authority  in 
this  regard  depended  upon  Its  charter  and 
the  general  law. 

It  appears  from  the  agreed  statement  of 
facts  that  at  the  time  of  the  testator's  death 
the  surplus  earnings  of  the  bank  were  up- 
wards of  150,000 ;  and  that  from  that  time 
to  the  time  said  dividend  was  declared  there 
had  been  a  gradual  increase  of  its  surplus 
earnings,  so  that  when  said  dividend  was 
declared  "the  surplus  earnings  of  said  bank 
exceeded  twice  the  amount  .of  said  surplus 
earnings  at  the  time  of  the  decease  of  said 
Uomor  W.  Heaton  by  more  than  the  amount 
of  this  dividend."  It  also  appears  that  there 
has  been  a  corresponding  Increase  in  the 
volume  of  the  bank's  business  since  said  div- 
idend was  declared. 

Pursuant  to  said  vote,  said  dividend  was 
paid  to  and  aco^^ted  by  all  of  the  stockholders 
of  the  bank  in  new  capital  stock,  and  the  div- 
idraid  of  105  shares  on  account  of  the  orig- 
inal stock  held  as  part  of  the  trust  fund  U 
now  in  the  hands  of  the  bank  as  trustee. 
Said  bank  claims  to  hold  the  new  shares  as 
part  of  the  trust  fund,  while  Charles  H. 
Heaton,  Clifton  M.  Heaton,  and  Ruby  Hea- 
ton-Marks,  the  surviving  life  I>eneficl8j;le8, 
claim  said  stock  as  income  of  the  trust  fund. 
The  question  arises  on  an  appeal  from  the 
decree  of  the  probate  court  upon  the  allow- 
ance of  the  annual  account  of  the  trustee. 
That  court  ordered  that  the  105  shares  of 
new  stock  be  charged  to  the  account  of  in- 
come and  paid  and  delivered  in  equal  shares 
to  the  life  tenants,  from  wMch  decree  the 
trustee  appealed.  The  case  was  heard  in 
the  county  court  on  an  agreed  statement  of 
facts,  and  to  its  Judgment  affirming  the  de- 
cree of  the  probate  court  the  trustee  except- 
ed. The  single  question  before  us  is  whether 
said  dividend  under  the  will  Is  part  of  the 
corpus  of  the  fund  which  the  trustee  should 
hold  for  the  remaindermen,  or  Income  of 
such  fund  which  should  pass  to  the  Ufe  ten- 
ants. 

[1,  2]  No  question  is  made  as  to  the  au- 
thority of  the  bank  to  declare  this  dividend. 
There  was  nothing  In  its  charter  nor  In  the 
general  law  then  in  force  forbidding  such  a 
dividend  as  the  one  in  question.  See  No.  150, 
Acts  of  1915,  i  3.  In  the  absence  of  some 
statute  to  the  contrary,  there  Is  no  legal  ob- 
jection to  a  corporation's  declaring  a  div- 
idend payable  In  stock  out  of  its  net  income, 
leaving  its  ordinary  capital  unimpaired. 
Such  a  dividend  operates  to  transfer  distribu- 
table assets  to  the  individual  ownership  of  the 
stockholders,  thus  changing  accumulated  sur- 
plus into  permanent  capital,  and  thereby  cre- 
ating an  additional  liability  of  the  corpora- 
tion. The  vote  by  which  the  dividend  was 
declared  recitoi  that  It  was  from  the  sur- 
plus earnings  of  the  bank,  and  it  will  be 
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pcesnmcd  that  It  was  declared  from  surplus 
eamlnga  available  for  division  among  tbe 
stockbolders.  Walker  v.  Walker,  68  N.  H. 
407,  39  Atl.  432 ;  Boardmao  v.  Boardman,  7S 
Conn.  451,  62  AtL  339,  12  Ll  -B,  A  (N.  S.) 
784:  Kalbach  t.  Clark.  133  Iowa,  215,  110 
N.  W.  599,  12  li.  B.  A  (N.  &)  801,  12  Ann. 
Cas.  647. 

Moreover,  the  transfer  of  surplus  to  cap- 
ital would  not  impare  tbe  surplus  fund  that 
the  bank  was  required  by  law  to  reserve,  as 
paid-in  capital  is  treated  as  part  of  such 
fund.    See  No.  168,  Acts  of  1910,  {  69. 

[3]  We  may  start  our  inquiry  with  the 
proposition,  which  will  be  recognized  as  ele- 
mentary, that  the  income  of  trust  funds  be- 
longs to  the  life  tenant,  while  the  corpus 
of  the  fund  belongs  to  the  remainderman. 
Hie  difficulty  lies  In  determining  what  is  in- 
come and  what  corpus  in  the  particular  case, 
especially  when  a  dividend  in  the  form  of 
stock  Is  declared  by  the  corporation.  When 
tbe  question  Is  settled  whether  the  dividend 
is  to  be  regarded  as  income  or  as  capital  of 
the  trust  fund,  the  respective  rights  of  the 
life  tenant  and  remainderman  are  readily 
determined.  While  the  case  Is  one  of  first 
impression  In  this  state,  the  question  as  to 
the  conflicting  rights  of  Ufe  beneficiaries  and 
remaindermen  to  stock  dividends  has  fre- 
qn«itly  arisen  in  other  Jurisdictions,  and  it 
has  vexed  the  courts  to  formulate  a  rule 
that  would  invariably  work  out  exact  Jus- 
tice between  the  parties. 

The  early  English  rule,  adopted  In  1799, 
gave  all  extraordinary  or  unusual  dividends 
declared  during  the  Ufe  estate,  whether  in 
stock  or  cash,  to  the  corpus  and  not  to  the 
income  Brandon  t.  Brandon,  4  Ves.  Jr. 
800;  Irving  v.  Houston,  4  Paton,  521.  While 
this  rule  was  recognized  in  England  as  late 
as  1856  (Cummings  v.  Boswell,  2  Jur.  N.  8. 
1006).  there  were  frequent  departures  from 
It  even  among  the  earlier  cases.  See  Preston 
V.  MelviUe,  16  Sim.  163 ;  Prince  v.  Anderson, 
15  Sim.  473;  Johnson  v.  Johnson,  15  Jur. 
714.  The  rule  is  now  practically  obsolete  in 
England  and  of  little  more  than  historical 
value.  The  modem  English  rule  Is  very 
much  the  same  as  the  rule,  hereinafter  re- 
ferred to  as  the  Massachusetts  rule.  See 
Bonch  V.  Sproole,  12  App.  Cas.  385;  In  re 
Hopkins,  18  L.  R.  Eq.  696;  Jones  v.  Evans, 
107  Ifc  T.  Reports  (Ch.  Div.)  604. 

An  examination  of  the  American  decisions 
discloses  three  distinct  lines  of  cases.  For 
convenience  their  doctrines  may  be  deslg- 
'Oated  as  the  Massachusetts  rule,  the  Penn- 
.sylranla  rule,  and  the  Kentucky  rule.  It  Is 
worthy  of  notice  that  the  American  courts 
view  the  question  from  a  common  standpoint. 
They  aU  expressly  or  impliedly  recognize 
that  the  question  whether  a  distribution 
made  by  a  corporation  during  the  continu- 
ance of  a  Ufe  estate  is  to  be  regarded  as  In- 
come or  as  capital  is  primarily  one  of  con- 
stmctloii— a  question  of  the  intention  of  the 
creator  of  tbe  trust  manifested  by  the  wlU 


or  other  instniment  by  wUch  the  right  to 
the  income  is,  for  the  time  being,  severed 
from  the  corpus.  The  difficulty  arises  when 
the  wiU  or  other  Instrument  merely  directs 
the  payment  of  "earnings'"  or  "income"  or 
"dividends"  to  the  life  tenant  and  is  not 
sufficiently  expUcIt  for  the  guidance  of  the 
court  when  the  distribution  by  the  corpo- 
ration is  of  an  unusual  or  extraordinary  na- 
ture. As  we  shaU  see,  the  application  of 
this  principle  plays  an  important  part  in 
working  out  tbe  several  rules  adopted  by  tbe 
courts  of  this  country,  which,  though  start* 
ing  from  a  common  premise,  reach  widely 
divergent  conclusions. 

The  Massachusetts  rule  regards  all  cash 
dividends,  however  large,  as  income  and 
stock  dividends,  however  made,  as  capital 
This  rule  was  first  announced  in  Minot  v. 
Paine,  99  Mass.  108,  96  Am.  Dec.  706.  It  will 
be  observed  that  under  this  rule  it  makes  no 
difference  when  the  dividend  was  earned, 
provided  it  was  declared  out  of  net  earn- 
ings during  the  life  tenancy.  It  makes  tbe 
character  of  the  dividend,  whether  in  cash  or 
stock,  the  criterion  of  the  rights  of  the  par- 
ties. 

The  Pennsylvania  rule,  declared  in  Earp's 
Appeal,  28  Pa.  368,  is  that  net  earnings  when 
declared  as  dividends,  whether  In  stock  or 
cash,  belong  to  the  life  tenant,  provided  such 
earnings  have  been  made,  or  have  accumulat- 
ed, since  the  stock  In  question  was  held  as 
part  at  tbe  trust  estate.  The  rule  differs 
from  the  Massachusetts  rule  In  two  important 
particulars:  (1)  It  makes  no  difference 
whether  the  dividend  is  declared  la  stock 
or  cash;  and  (2)  It  takes  into  account  tbe 
tbne  when  the  earnings  were  made  or  ac- 
crued. It  does  not  make  tbe  diaracter  of 
the  dividend  the  criterion,  but  looks  to  its 
source  to  determine  the  rights  of  tbe  par- 
ties. It  Inquires  as  to  the  time  covered  by 
the  accumulation  of  earnings  from  which  the 
dividend  was  declared  relative  to  theiuc^i- 
tlon  of  the  life  estate.  Thus,  if  it  is  ascer- 
tained that  tbe  entire  fund  accumulated  be- 
fore the  inception  of  the  life  estate,  the 
Pennsylvania  rule  awards  the  entire  dividend, 
whether  cash  or  stock,  to  the  corpus;  and, 
if  it  is  ascertained  that  the  entire  fund  ac- 
cumulated after  the  inception  of  and  dur- 
ing tbe  continuance  of  the  life  estate,  it 
awards  tbe  entire  dividend,  whether  stock  or 
cash,  to  Income.  Further,  if  it  is  found  that 
the  fund  from  which  tbe  dividend  was  de- 
clared accumulated  partly  before  and  partly 
after  the  inception  of  the  life  estate.  It  ap- 
portions the  dividend,  whether  stock  or  cash, 
between  the  Ufe  tenant  and  remainderman. 

The  third  rule  was  formerly  known  as  tbe 
New  York  and  Kentucky  rule,  but  since  In 
re  Osborne,  200  N.  Y.  450,  103  N.  B.  723.  823, 
60  Ia  B.  A.  (N.  S.)  610,  Ann.  Cas.  1916A  298, 
is  referred  to  as  the  Kentucky  role,  as  In 
that  case  the  Court  of  Appeals  of  New  York 
receded  from  its  former  position  and  adopt- 
ed Uie  appoiUonmeat  feature  of  the  Pennsyl- 
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vanla  rule.  The  Kentucky  rule  is  like  the 
Pennsylvania  rule,  in  that  it  makes  no  dis- 
tinction between  cash  and  stock  dividends 
declared  out  of  surplus  earnings,  but  differs 
therefrom  In  boldlng  that  dividends,  whether 
stock  or  cash,  are  nonapportionable  and  are 
considered  as  accruing  in  their  entirety  as 
of  the  date  when  they  are  declared.  See 
Hlte  V.  Hite,  93  Ky.  257,  20  S.  W.  778,  19  L. 
R.  A.  173,  40  Am.  St  Rep.  189. 

We  are  not  now  concerned  with  the  point 
of  diflterence  between  the  Pennsylvania  and 
Kentucky  rules,  as  the  question  of  appor- 
tionment is  not  involved  In  this  case.  The 
surplus  earnings  of  the  bank  at  the  time  the 
dividend  was  declared  were  more  than  three 
times  what  they  amounted  to  at  the  time  of 
Mr.  Heaton's  death;  so  the  stock  dividend 
did  not  entrench  in  any  degree  upon  the  capi- 
tal of  the  trust  fund  created  by  the  wUl,  as 
there  still  remained  more  than  twice  as  much 
surplus  as  there  was  at  the  time  of  the  tes- 
tator's death.  The  whole  amount  transfer- 
red by  the  dividend  from  surplus  to  Invested 
capital  may  properly  be  considered  as  earn- 
ings of  the  bank  during  the  life  tenancy. 

[4-7]  Having  in  mind  that  the  intention  of 
the  testator  is  to  control  If  it  can  be  gather- 
ed from  the  will,  we  have  carefully  examin- 
ed Its  provisions  in  the  light  of  the  surround- 
ing circumstances,  but  find  there  no  satisfac- 
tory solution  of  the  question.  The  provision 
that  all  the  Income  of  the  trust  fund,  includ- 
ing the  bank  stock  in  question,  "by  way  of 
Interest,  dividends,  rents  and  profits,"  should 
go  to  the  life  tenant,  is  broad  enough  to  in- 
clude by  implication  this  stock  dividend. 
The  word  "dividends"  considered  with  its 
context  might  mean  more  than  ordinary  cash 
dividends;  but  the  will  lacks  certainty  on 
this  point,  there  not  being  enough  in  the  will 
to  make  it  clear  that  the  testator  contem- 
plated such  a  dividend  as  the  one  in  contro- 
versy, so  we  must  look  to  the  law  to  deter- 
mine whether  it  should  be  regarded  as  in- 
come of  the  trust  fund  or  as  part  of  the  fund 
itself. 

It  is  impossible  to  reconcile  the  decisions 
of  the  courts  that  follow  the  Massachusetts 
mle  with  those  that  adopt  the  Pennsylvania 
rule  either  with  or  without  its  apportionment 
feature.  It  would  not  be  profitable  to  at- 
tempt any  extended  review  of  the  conflict- 
ing dedslons,  as  they  are  readily  accessible. 
A  complete  review  of  the  cases  will  be  found 
in  the  following  notes:  118  Am.  St  Rep. 
162;  12  Ann.  Cas.  647;  Ann.  Oas.  1912B, 
1218;  Ann.  Cas.  1915A,  311;  12  L.  R.  A. 
(N.  S.)  768;  35  li.  R.  A.  (N.  S.)  663;  60  L. 
R.  A.  (N.  S.)  510;  7  R.  C.  li.  289-292.  It  will 
answer  onr  present  purpose  to  examine  a  few 
of  the  leading  cases  to  discover  the  reasons 
advanced  by  the  courts  for  th^r  decislona. 
The  Massachusetts  rule  has  found  favor  out- 
side that  Jurisdiction  in  Connecticut  Rhode 
Island,  Illinois,  and  possibly  Ohio,  and  has 
been  approved  by  the  Supreme  Court  oC  the 


United  States.  See  Smith  y.  Dana,  77  Oonn. 
543,  60  Atl.  117,  69  L.  R.  A.  76,  107  Am.  St 
Rep.  51 ;  In  re  Brown,  14  R.  I.  871,  61  Am. 
Rep.  397;  De  Koven  v.  Alsop,  205  111.  809,  68 
N.  B.  930,  63  L.  R.  A.  587;  VvUberdlng  v. 
Miller,  88  Ohio  St  609,  106  N.  B.  665;  Gib- 
bons V.  Mahon,  136  tJ.  8.  649,  10  Sup.  Ct 
1057,  34  L.  Bd.  525.  The  Supreme  Court  of 
Ohio  quotes  with  apparent  approval  the  ar- 
guments in  support  of  this  mle,  but  dlsiwses 
of  the  case,  as  it  would  appear,  on  the  ex- 
press intention  of  the  testator  as  gathered 
from  the  will.  Among  the  courts  that  fol- 
low the  Pennsylvania  rule,  either  with  or 
without  its  apportionment  feature,  are  the 
courts  of  last  resort  in  Maine,  New  Hamp- 
shire, New  York,  New  Jersey,  Delaware, 
Maryland,  Kentucky,  Tennessee,  South  Caro- 
lina, Mississippi,  Iowa,  Minnesota,  and  Wis- 
consin. See  Gllkey  v.  Paine  et  al.,  80  Me. 
319,  14  Atl.  205;  Holbrook  v.  Holbrook,  74 
N.  H.  201,  66  Atl.  124,  12  L.  R.  A.  (N.  S.)  768; 
McLouth  V.  Hunt  164  N.  Y.  179,  48  N.  B. 
548,  39  L.  R.  A.  280;  Van  Doren  v.  Olden, 
19  N.  J.  Eq.  176,  97  Am.  Dec.  650;  Bryan  v. 
Aiken  (Del.)  88  Atl.  674,  45  L.  R.  A.  (N.  S.) 
477;  Thomas  t.  Oregg,  78  Md.  545,  28  AtL 
565,  44  Am.  St  Rep.  310;  Hite  v.  Hite,  93 
Ky.  257,  20  S.  W,  778,  19  I#.  R.  A.  173,  40 
Am.  St  Rep.  189;  Pritchitt  v.  Nashville 
Tr.  Co.,  96  Tenn.  472,  36  S.  W.  1064,  83  Ii. 
R.  A.  856;  Cobb  v.  Pant  86  S.  0.  1,  14  S. 
E.  959 ;  Wallace  v.  Wallace,  90  8.  C.  61,  72 
S.  B.  553;  Kalbach  v.  Clark,  138  Iowa,  215^ 
110  N.  W.  599,  12  L.  R.  A.  (N.  S.)  801,  12  Ann. 
Cas.  647 ;  Goodwin  v.  McGaughey,  108  Minn. 
248,  122  N.  W.  6;  Soehnlein  t.  Soehnleln, 
146  Wis.  330,  131  N.  W.  739. 

The  decisions  In  Georgia  are  influenced  by 
statute,  and  so  shed  little.  If  any,  light  on 
the  discussion. 

The  argument  In  support  of  the  Massachu- 
setts rule  is  based  upon  the  assumption  that 
it  Is  within  the  discretion  of  the  corporation, 
acting  in  good  faith,  to  determine  whether 
earnings  shall  be  withheld  or  distributed,  and 
that  its  action  in  that  respect,  within  the 
limits  of  good  faith.  Is  binding  upon  the 
parties;  and  that  consequently  the  life  ten- 
ant has  no  right  in  respect  of  any  earnings 
accumulated  by  the  corporation,  whether  be- 
fore or  after  the  Inception  of  the  life  estate, 
unless  and  until  the  corporation  has  declared 
a  distribution  of  snch  earnings.  In  other 
words,  that  until  such  a  dlatribution  has 
been  declared  any  enhancement  in  value  of 
the  stock  by  reason  of  the  withholding  of 
earnings  Inures  entirely  to  the  benefit  of  the 
corpus,  and  the  life  tenant  derives  no  advan- 
tage therefrom.  It  was  said  In  Minot  T. 
Paine,  supra: 

"The  money  in  the  hands  of  the  fflrectors  may 
be  income  to  the  corporation ;  but  it  is  not  bo 
to  a  stockholder  till  a  dividend  is  made ;  and, 
where  the  company  invest  it  in  buildings  and 
machinery,  or  in  railroad  tracks,  depots,  roll- 
ing stock,  or  any  other  permanent  improve- 
ments, for  enlarging  or  carrying  on  their  legiti- 
mate basiness,  it  never  becomes  income  to  the 
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■hanbolder.  Tb»  Invostment  becomes  an  se- 
cretion to  the  capital;  and  it  is  equally  to 
whether  they  increase  the  nnmber  ol  shares, 
•  •  *  or  leave  tie  shares  unaltered.  Or  If 
the  nnmber  of  shares  is  increased  for  purposes 
merely  speculative,  it  is  an  increase  of  capital 
stock,  and  not  of  income;  and-it  would  be  prac- 
tically unwise  for  conrts  to  go  behind  the  action 
of  the  company  •  *  •  to  ascertain  how  they 
came  by  the  funds  out  of  which  they  declare 
either  cash  or  stock  dividends.  As  the  corpora- 
tion is  the  legal  owner  of  the  property  and  has 
power,  within  the  limits  of  its  charter,  to  give 
to  the  shareholders  either  an  increase  of  income 
or  an  increase  of  capital,  out  of  the  money  in 
its  hands,  according  to  the  discretion  of  its  di- 
rectors, it  would  seem  to  follow  that  an  increase 
of  capital  should  be  kept  for  the  remainderman, 
and  an  increase  of  income  shoald  be  paid  to  the 
tenant  for  life." 

The  court  adopted  the  rale  bb  a  matter  of 
expediency,  saytaig: 

"A  trustee  needs  some  plain  principle  to  guide 
him ;  and  the  cestui  que  trust  ought  not  to  be 
subjected  to  the  expense  of  going  behind  the  ac- 
tion of  the  directors,  and  investigating  the  con- 
cerns of  the  corporation,  especially  if  it  is  out 
of  our  jurisdiction.  A  simple  rule  is,  to  regard 
eaah  dividends,  however  large,  as  income,  and 
ato^  diyideads,  however  made,  as  capital." 

WhUe  the  mie  Is  simple  and  conrenlent 
and  Is  calculated  to  relieve  the  conrts,  as 
well  as  trustees,  of  much  trouble,  it  does  not 
commend  Itself  for  Its  justice  and  equity.  It 
has  been  frankly  admitted  by  the  court  of  its 
origin  that  the  rule  Is  arbitrary  and  some- 
times defeats  the  intention  of  the  testator. 
See  D'Ooge  v.  Tweeds,  176  Mass.  558,  560,  67 
N.  E.  1023.  And  another  court  that  follows 
it  has  stated  that  it  was  not  claimed  for  the 
rule  that  its  application  would  accomplish 
exact  Justice  in  all  cases.  Boardman  v. 
Boardman,  78  Conn.  451,  62  Atl.  339,  12  L. 
R.  A.  (N.  S.)  784.  One  is  led  to  question 
whether  in  their  desire  to  formulate  a  work- 
able rule  of  easy  application  the  courts  that 
adopt  the  Massachusetts  rule  have  not  uncon- 
sciously preferred  expediency  to  justice.  The 
hardship  that  would  result  to  a  life  tenant 
under  this  rule  in  case  the  corporation  pur- 
sued the  policy  of  declaring  stock  divldeuds 
Is  perfectly  apparent.  The  injustice  attend- 
ing Its  application  has  repeatedly  moved  the 
court  that  announced  it  to  follow  the  spirit 
of  the  Pennsylvania  rule,  though  at  the  same 
time  reaffirming  Minot  v.  Paine.  The  conrts 
professing  to  follow  the  rule  look  behind  the 
Tote  declaring  the  dividend,  thus  regardiug 
substance  and  not  form,  and  do  not  hesitate 
to  award  a  dividend  In  cash  to  the  remain- 
derman when  investigation  shows  it  to  have 
been  declared  from  the  corpus  of  the  fund; 
and  in  some  cases  have  gone  so  far  as  to 
hold  a  dividend  in  stock  to  have  been  in 
substance  a  cash  dividend.  Heard  v.  Bl- 
dredge,  109  Mass.  258,  12  Am.  Rep.  687; 
Leland  v.  Hayden,  102  Mass.  542;  Davis  t. 
Jackson,  162  Mass.  58,  26  N.  E.  21,  23  Am. 
St  Rep.  801;  T..yman  t.  Pratt,  183  Mass.  68, 
68  N.  B.  423;  Green  v.  Blssell,  79  Conn.  547, 
65  Atl.  1056,  8  L.  R.  A.  (N.  S.)  1011,  118  Am. 
8t  Bepu  1S6,  »  Ann.  Oas.  287.    But  for  the 


most  part  they  regard  a  dividend  in  stock, 
even  from  the  earnings  of  the  corporation 
accumulated  during  the  life  tenancy,  as  be- 
longing to  capital  and  not  Income.  The  ten- 
dency of  the  Supreme  Judicial  Court  of 
Massachusetts  toward  a  rule  more  liberal  to 
the  life  tenant  Is  indicated  In  Its  later  deci- 
sions. See  Gray  v.  Hemenway,  212  Mass. 
239,  96  N.  E.  789;  Boston  Safe  Deposit  & 
Trust  Co.  V.  Adams,  219  Mass.  175,  106  N. 
E.  590.  It  Is  also  significant  that  the  courts 
adhering  to  the  Massachusetts  mle  pretty 
generally  hold  that  a  dividend  payable  op- 
tionally in  cash  or  stock  Is  a  cash  divid^id, 
even  when  stock'  is  taken,  and  so  belonging 
to  the  life  tenant.  Hyde  t.  Holmes,  196 
Mass.  287,  84  N.  B.  318;  Newport  Trust  Co. 
T.  Van  Rensselaer,  32  R..  I.  231,  78  Atl.  1009, 
85  L.  R.  A.   (N.  S.)  563. 

Gibbons  t.  Bfahcm,  136  U.  S.  649,  10  Sup. 
Ct  1057,  34  Xj.  Ed.  626,  decided  in  1890,  is 
much  relied  upon  by  the  courts  following  the 
Massachusetts  rule.  The  case  follows  and 
adopts  the  reasoning  of  Minot  v.  Paine.  Aft- 
er saying  that  money  earned  by  a  corpora- 
tion remains  the  property  of  the  corporation 
and  does  not  become  the  property  of  the 
stockholders  unless  and  until  it  Is  distributed 
among  them  by  the  corporation,  and  that  its 
nndlstrlbuted  earnings  may  be  treated  and 
dealt  with  by  the  corporation  either  as  prop- 
erty or  as  an  addition  to  capital,  the  opinion 
continues: 

"Which  of  these  courses  shall  be  pursued  is 
to  be  detennined  by  the  direotors,  with  due  re- 
gard to  the  condition  of  the  company's  proper- 
ty and  affairs  as  a  whole ;  and,  unless  m  case 
of  fraud  or  bad  faith  on  their  part,  their  dis- 
cretion in  this  respect  cannot  be  controlled  by 
the  oourts." 

Based  npon  this  reasoning,  the  court  held 
that,  reserved  and  accumulated  earnings,  so 
long  as  they  are  held  and  Invested  by  the 
corporation,  being  a  part  of  the  corporate 
property  It  would  follow  that  the  interest 
therein  represented  by  each  share  Is  capital 
and  not  Income  of  that  share  as  between  the 
life  tenant  and  remainderman. 

In  support  of  this  decision,  the  court  ar- 
gues further  that  the  question  whether  the 
profits  of  the  corporation  should  be  distribut- 
ed as  Income  to  the  life  tenant  or  retained 
as  capital,  thus  inuring  to  the  benefit  of  the 
remainderman.  Is  a  question  to  be  determined 
by  the  action  of  the  corporation  itself  in  the 
proper  administration  of  Its  affairs;  and  can- 
not, without  producing  great  embarrassment 
and  Inconvenience,  be  left  open  to  be  tried 
and  determined  by  the  courts.  The  decision 
evidently  turns  npon  a  presumption  as  to  the 
intention  of  tlie  testator.    The  court  says: 

"In  ascertaining  the  rights  of  such  persons, 
the  intention  of  the  testator,  so  far  as  manifest- 
ed by  him,  must  of  course  control ;  but,  when 
he  has  given  no  special  direction  npon  the  ques- 
tion as  to  what  shall  be  considered  principal  and 
what  income,  he  must  be  presumed  to  have  bad 
in  view  the  lawful  power  of  the  corporation 
over  the  use  and  apportionment  of  its  earnings, 
ahd  to  hav*  .intended-  that  tbq  determination  of 
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tbat  qtieation  ihonM  depend  iip<m  tbe  regnlar  ac- 
tion of  the  corporation  with  regard  to  all  ita 
shares.  Therefore,  when  a  distribution  of  eara- 
ings  is  made  by  a  corporation  amonK  Its  stock- 
holders, the  question  whether  snch  distribution 
is  an  apportionment  of  additional  stock  •  •  * 
or  a  division  of  profits  and  income  depends  upon 
the  substance  and  intent  of  the  action  of  the 
corporation,  as  manifested  by  its  vote  or  resolu- 
tion ;  and  ordinarily  a  dividend  declared  in 
stock  is  to  be  deemed  capital,  and  a.  dividend  in 
money  is  to  be  deemed  income,  of  each  share." 

In  support,  of  this  view.  It  ia  argued  tbat 
a  stock  dividend  really  takes  notbing  from  tbe 
property  of  the  corporation  and  adds  noth- 
ing to  tbe  interests  of  tbe  sharebolders;  tbat 
tbe  only  cbange  Is  In  the  evidence  whii^ 
represents  the  sbareholders'  interests,  the 
new  shares  and  the  original  shares  together 
representing  the  same  proportional  Interest 
that  tbe  original  shares  represented  before 
the  Issue  of  tbe  new  ones. 

Gibbons  v.  Mahon  has  never  been  reviewed 
by  the  Supreme  Court  of  the  United  States, 
and  so  has  only  the  weight  of  a  single  de- 
cision, although  the  standing  of  the  court  en- 
titles it  to  careful  consideration.  It  is  an  in- 
teresting fact  in  this  connection  tbat  Mr. 
Justice  Gray,  who  wrote  the  opinion,  was  a 
member  of  the  Sui»reme  Judicial  Court  of 
Massachusetts  when  Minot  v.  Paine  was  de- 
cided, which  in  a  measure  accounts  for  the 
similarity  of  reasoning  in  the  two  cases. 

The  Supreme  Court  of  lUinois  held,  in  De 
Koven  v.  Alsop,  205  111.  309,  68  N.  E.  930,  63 
li.  B.  A.  687,  that  a  stock  dividend  which  evi- 
dences the  conversion  by  the  corporation  of 
earnings  accumulated  during  the  testator's 
lifetime  into  capital  of  the  corporation  goes 
to  the  remainderman  as  a  part  of  the  corpus 
of  tbe  estate ;  and  reaffirmed  this  decision  in 
Bllnn  V.  GiUett,  208  lU.  473,  70  N.  B.  704,  100 
Am.  St  Rep.  234,  and  Billings  v.  Warren, 
216  IlL  281,  74  N.  B.  1060.  It  does  not  appear 
tbat  any  of  the  stock  dividends  Involved  in 
these  cases  covered  accumulations  made  aft- 
er the  death  of  the  testator.  Tbat  being 
so,  the  result  Is  tbe  same  as  it  would  have 
been  had  the  court  followed  the  other  rule ; 
but  it  appears  that  tbe  court  is  committed  to 
the  Massachusetts  rule,  as  it  cites  with  ap- 
proval Minot  ▼.  Paine  and  Gibbons  v.  Mahon 
and  adopts  their  argument.  No  additional 
argument  is  advanced  in  support  of  its  con- 
clusions. 

The  later  English  rule  is  similar  to  tbe 
Massachusetts  rule  and  is  based  upon  mucdi 
the  same  reasoning.  Melville,  J.,  in  Jones  ▼. 
Evans,  1  Ch.  23,  82  L.  J.  Ch.  Dlv.  12,  decided 
in  1912,  says: 

"From  the  necessity  of  the  case  it  has  al- 
ways been  held  that,  as  between  tenant  for  life 
and  remainderman,  the  company  must  decide 
whether  a  particular  fund  is  to  be  treated  as 
capital  or  whether  it  is  to  be  divided  as  income 
by  way  of  dividend;  and  one  does  not  see  very 
well  how  any  other  rule  could  apply." 

Tbe  reason  tor  the  rule  assigned  by  the 
English  courts  is  tersely  summed  up  in 
Bancb  t.  Spronle,  29  €^.  Dlv.  638: 

"What  tbe  company  says  ia  income  shall  be  in- 


come, and  what  it  says  Is  capital  shall  be  cap- 
Referring  to  tbe  distinction  sought  to  be 
made  between  stock  and  cash  dividends.  Lord 
Cliancellor  Eldon,  in  Paris  v.  Paris,  lOVes. 
184,  used  a  homely  but  expressive  phrase. 
He  said: 

"As  to  the  distinction  between  stock  and  mon- 
ey, that  is  too  thin ;  and  if  the  law  is  that  ex- 
traordinary profit,  if  given  in  the  shape  of  stock, 
shall  be  considered  capital,  it  must  be  capital 
if  given  as  money." 

It  seems  to  ns  tbat  It  does  not  follow  as 
a  necessary  conclusion,  assuming  that  the 
corporation  or  its  directors  have  tbp  author- 
ity claimed  for  them  over  the  dlspoaitian 
of  its  surplus  earnings,  that  the  action  of 
the  corporation  or  its  directors  is  conclusive 
of  tbe  rights  of  tbe  life  tenant  and  remain- 
derman, and  tbat  therein  lies  the  weakness 
of  tbe  argument  It  fails  to  distinguish  cai>l- 
tal  as  regards  tbe  corporation  and  its  stock- 
holders from  capital  or  corpus  of  the  trust 
fund.  Moreover,  it  rests  upon  a  presumption 
tbat  is  altogether  artificial  as  a  rule  of  con- 
struction and  little  less  than  vlolait  when 
applied  to  tbe  facts  of  this  case,  where  tbe 
testator  was  making  provision  for  bis  chil- 
dren and  grandcliildren,  who  were  at  tbe 
time  members  of  his  own  immediate  family, 
by  way  of  life  income  with  remainder  to  a 
succeeding  generation  as  yet  unborn.  If 
any  presumption  is  to  be  indulged,  it  seems 
more  rational  to  presume  that  the  creator 
of  tbe  trust  Intends,  in  tbe  absence  of  any- 
thing to  the  contrary,  that  the  life  benefici- 
ary shall  receive  all  tbe  profits  of  the  stock 
earned  during  the  life  tenancy  which  may  be 
released  from  corporate  control  by  distribu- 
tion among  tbe  stockholders  during  tbe  exis- 
tence of  tbe  life  estate,  in  whatever  form 
the  distribution  may  be  made.  This  recog- 
nizes the  assumed  right  of  the  corporation 
to  distribute  surplus  earnings  at  such  times 
and  in  such  manner  as  best  suits  the  purpos- 
es of  tbe  corporation,  and  at  the  same  time 
takes  into  account  tbe  evident  distinction 
between  capital  of  the  corporation  and  cot- 
pus  of  the  trust  fund  when  the  rights  of  tbe 
life  tenant  and  remainderman  are  being  con- 
sidered. As  said  In  Soehnlein  v.  Soebnletn, 
146  Wis.  330,  131  N.  W.  739: 

"To  say  that  when  a  stockholder  conveys  his 
stock,  as  in  this  case,  he  thinks  otherwise  than 
that  the  term  owner  will  take  all  benefits,  as  to 
such  stodc,  of  dividends  out  of  earnings  made 
during  such  term,  regardless  of  the  manner  of 
making  the  dividends,  seems  contrary  to  common 
knowledge." 

Mr.  Thompson,  In  his  work  on  Corpora- 
tions, says  in  criticism  of  this  rule: 

"The  Massachusetts  doctrine  seems  to  be  a 
rule  of  mere  convenience  and  not  a  rule  of  jus- 
tice. It  loses  sight  of  the  real  qaestion  under 
consideration,  which  is,  what  is  capital  of  the 
estate  disposed  of  by  will,  and  not,  what  is  cap- 
ital of  the  corporation  ?  It  goes  entirely  beyond 
tenable  grounds  when  it  allows  this  question  to 
be  determined,  not  by  the  judicial  courts  upon 
a  view  of  the  real  substance  of  the  case,  but  b^ 
a  board  of  directors,  that  is,  by  a  committee  ol 
jwrsons  entirely  foreign  to  the  will,  in  passim 
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a  reaohition  declaring  a  dtvidend."  2  Thomp. 
«n  Oor.  I  2222. 

The  same  autbor  expresses  a  darUylng 
tmth  when  he  eaya: 

"Insteitd  of  attenipting  to  lay  down  a  hard 
and  fast  role  on  the  subject  which  shall  be  ap- 
plicable to  all  caaea— and  herein  lies  the  chief 
mistake  which  the  courts  have  made  in  dealing 
with  it— it  Bhoald  be  determined  npon  the  con- 
sideration of  the  aetoal  nature  of  the  dividend 
in  each  particular  case."  2  Thomp.  on  Cor.  | 
2192. 

The  courts  that  reject  the  Masaachnsetts 
role  generally  agree  that  the  action  of  the 
corporation  conrerting  earnings  into  eapitat 
gives  them  that  d>aracter  for  all  corporate 
purposes,  tnit  they  hold  iliat  the  action  of 
the  corporation  does  not  bind  the  life  tenant 
and  renminderman,  and  that  either  can  al- 
ways show  the  tme  nature  and  source  of  the 
dividend  In  spite  of  any  act  or  declaration 
of  the  corporation.  This  is  the  evident  trend 
of  the  later  decisions  and,  as  we  have  seen, 
is  in  a  measure  shared  by  the  courts  that 
profess  to  follow  Hinot  v.  Paine  and  Gibbons 
V.  Bfabon.  We  shall  need  to  examine  bat 
few  of  the  nnmerous  decisions  following  the 
Pennsylvania  rule  In  order  to  contrast  their 
argument  with  that  of  the  cases  based  upon 
the  Massachusetts  rule. 

Earp's  Appeal,  28  Pa.  368,  was  decided  in 
1857.  By  his  will  Bobert  ESarp  created  a 
trust  for  the  benefit  of  his  children,  the  rents, 
Income,  and  interest  of  the  trust  fond  to  go 
to  them  during  life  with  remainder  over. 
The  trust  fund  consisted  in  part  of  540 
shares  of  stock  of  a  certain  manufacturing 
corporation,  of  the  par  value  of  $50  but 
worth  $126  per  share  at  the  time  of  the 
testator's  death,  owing  to  surplus  eai^nlngs 
accamnlated  during  his  lifetime.  The  sur- 
plus of  the  corporation  continued  to  increase 
after  the  testator's  death  until  the  stock 
dividend  was  declared.  This  was  accom- 
plished by  issuing  new  shares  of  tbe  par 
value  of  ISO  per  share  in  lieu  of  the  original 
stock.  By  the  redistribution  of  stock,  Rob- 
ert Earp's  estate  received  1,350  shares  of  the 
new  stodc,  surrendering  therefor  the  original 
shares.  The  court  argued  that  the  testator's 
Interest  in  the  corporation  at  the  time  of  his 
death  amounted  to  $67,600;  that  it  would 
have  produced  that  sum  if  sold  at  that  time ; 
that  the  omission  to  sell  and  Invest  the  pro- 
ceeds for  the  purposes  of  the  trust  could  not 
diange  the  rights  of  the  parties.  It  was  held 
that  the  life  beneficiary  bad  no  right  to  the 
Income  accumulated  before  the  testator's 
death,  but  that  the  profits  arising  since  his 
death  were  income  within  the  meaning  of  the 
wllL  Speaking  of  the  right  of  the  corpora- 
tion to  deal  with  its  surplus  earnings,  the 
ooort  says: 

"The  managers  might  withhold  the  distribu- 
tion of  it  for  a  time,  for  reasons  beneficial  to 
the  interests  of  the  parties  ^titled.  But  they 
eould  not,  by  any  form  of  procedure  whatever, 
deprive  the  owners  of  it,  and  Kive  it  to  others 
■ot  entitled.    The  omission  to  distribnte  it  semi- 


annually, as  it  accumulated,  makes  no  ehange 

in  its  ownership.  The  distribution  of  it  among 
the  stockholders  in  the  form  of  new  certificates 
has  no  eSect  whatever  upon  the  equitable  right 
to  it.  It  makes  no  kind  of  difference  whether 
this  fund  is  secured  by  640  or  1,850  certificates. 
Its  character  cannot  be  changed  by  the  evidences 
given  to  secure  it  Part  of  it  is  principal,  the 
rest  is  'income,'  vrithin  the  meaning  of  the  will. 
The  principal  must  remain  unimpaired  during 
the  hvea  of  the  appellants,  and  the  Income^ 
arising  since  the  death  of  the  testator  is  to  be 
distribated  among  them." 

Pritchett  v.  Nashville  Trust  Co.,  96  Tenn. 
472,  36  S.  W.  10G4,  33  L.  R.  A.  856,  one  of  the 
later  cases  on  the  subject,  Is  especially  In- 
structive. .  It  Involved  stock  dividends  on  ac- 
count of  surplus  accumulated  after  the  death 
of  the  creator  of  the  trust  The  court  points 
out  that  present  enjoyment  Is  the  very  e.s- 
sence  of  a  life  estate;  that  without  It  the 
gift  would  be  meaningless  and  worthless. 
The  case  contains  an  exhaustive  review  of 
Gibbons  v.  Mahon;  and,  though  concurring 
In  all  that  the  federal  Supreme  Court  said 
concerning  the  authority  of  the  corporation 
over  dividends,  the  court  dissents  vigorously 
from  the  conclusion  as  to  the  effect  of  corpo- 
rate action  upon  life  tenants  and  remainder* 
men.    To  quote  from  the  opinion: 

"There  can  be  no  doubt  that  reserved  and  ac- 
cumulated earnings  •  •  •  are  corporate 
property;  nevertheless,  we  are  unable  to  see 
now  that  fact  determines  or  affects  the  ques- 
tion of  interest  therein  as  between  life  tenant 
and  remainderman  of  shares.  Those  persons  ac- 
quire their  interest  under  the  will  or  deed,  and 
not  through  any  action  of  the  corporation." 

Further,  in  commenting  nixm  viliat  is  said 

in  Gibbons  v.  Mahon  to  the  effect  that  the 
only  change  produced  by  a  stock  dividend  Is 
In  the  evidence  which  r^resents  the  stock- 
holders' interest,  the  court  says: 

"Obviously,  this  change  'in  the  evidence'  of 
the  shareholder's  interest  separates  his  income 
on  the  investment  from  his  capital  invested,  the 
new  shares  representing  his  income  and  the  old 
ones  bis  capital ;  and  it  would  seem  that  a  'sep- 
aration of  the  combined  interests  of  life  tenant 
and  remainderman  is  wrought  by  the  same  pro- 
cess, the  new  shares  standing  for  income  of  the 
trust  estate  and  the  old  ones  for  its  capital,  at 
least  to  the  extent  that  the  new  capitalization 
includes  net  earnings  made  since  the  trust  took 
effect.  The  trustee  has  made  no  new  invest- 
ment. He  has  only  received  new  shares  repre- 
senting profits  ot  the  investment  made  by  the 
founder  of  the  trust.  How  can  the  facts  that 
net  earnings  are  made  capital  to  the  company, 
and  that  the  issuance  of  stock  dividends  thereon 
do  not  diminish  corporate  property,  prevent 
such  dividends  from  being  income  to  the  holder 
of  old  shares,  whether  that  holder  be  absolute 
owner  or  only  tenant  for  life?" 

Bryan  v.  Aiken  (DeL)  86  Ati.  674,  45  L.  R. 
A.  (N.  S.)  477,  decided  by  the  Supreme  Court 
of  Delaware  in  1913,  gives  an  exhaustive  re- 
view of  the  authorities.  With  reference  to 
the  effect  of  the  action  of  the  corporation  up- 
on the  rights  of  the  life  tenant  and  remain- 
derman of  corporate  stock,  the  court  says: 

"Although  a  corporation  has  the  right  to  set 
apart  or  reserve  a  portion  of  its  net  earnings 
for  a  period  of  years,  and  treat  them  as  cap- 
ital,   *    *    *    yet    if    it   subsequently    divides 
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TOch  net  earnings  •  •  •  by  declaring  a  div- 
idend in  caah,  in  stock,  or  in  both,  based  upon 
such  earnings,  it  is  a  distribution  of  pronts. 
When  the  nei^ssity  for  the  reservation  ceases, 
and  the  reserve  fund  is  divided  among  the  share- 
holders, the  question  whether  it  was  income  or 
capital  depends  upon  its  origin,  for  their  source 
is  not  changed  by  the  delay  in  distribntion.  If 
it  was  originally  taken  from  the  net  earnings, 
it  belongs  to  the  tenant  for  life,  if  distributed  in 
his  lifetime." 

The  discussion  of  tbe  question  by  the 
Supreme  Court  of  Kentucky  in  Hite  v.  Hite, 
93  Ky.  257,  20  S.  W.  778,  19  L.  B.  A.  173,  40 
Am.  St.  Rep.  189,  is  worthy  of  special  no- 
tice. The  court  grants  that,  as  between  the 
company  and  the  shareholder,  the' action  of 
the  directors  In  determining  whether  earn- 
ings shall  be  capitalized  or  paid  out  in  cash 
Is  conclusive;  bnt  holds  that,  when  a  divi- 
dend is  once  declared,  although  In  stock.  It 
is  the  province  of  the  law  to  determine  their 
ownership — whether  they  belong  to  the  cor- 
pus of  the  estate  and  are  to  benefit  the  re- 
mainderman, or  whether  they  shall  go  to  the 
life  tenant  as  income.  Speaking  of  a  stock 
dividend  based  upon  the  earnings  of  the  com- 
pany, the  court  said: 

"It  is  in  reality,  whether  called  by  one  name 
or  another,  the  income  of  the  capital  invested  in 
it.  It  is  but  a  mode  of  distributing  the  profit. 
If  it  be  not  income,  what  is  it?  If  it  is,  then 
it  is  rightfully  and  equitably  the  property  of  the 
life  tenant.  If  it  be  really  profit,  then  he  should 
have  it,  whether  paid  in  stock  or  money.  A 
stock  dividend  proper  is  the  issue  of  new  shares, 
paid  for  by  the  transfer  of  a  sum  equal  to  their 
par  Value  from  the  profit  and  loss  account  to 
that  representing  capital  stock;  and  really  a 
corporation  has  no  right  to  declare  a  dividend, 
•  *  •  except  from  its  earnings ;  and  a  singu- 
lar state  of  case— it  seems  to  us  an  unreasonable 
one— is  presented,  if  the  company,  although  it 
rests  with  it  whether  it  will  declare  a  dividend, 
can  bind  the  courts  ns  to  the  proper  ownership 
of  it,  and  by  the  mode  of  payment  substitute  its 
will  for  that  ^f  the  testator,  and  favor  the  life 
tenant  or  the  remainderman,  as  it  may  desire. 
It  cannot  in  reason  be  considered  that  tne  testa- 
tor contemplated  such  a  result.  The  law  regards 
substance,  and  not  form,  and  such  a  rule  might 
result,  not  only  in  a  violation  of  the  testator's 
intention,  but  it  would  give  the  power  to  the  cor- 
poration to  beggar  the  life  tenants,  who,  in  this 
case,  are  the  wife  and  children  of  the  testator, 
for  the  benefit  of  the  remaindermen,  who  may 
perhaps  be  unknown  to  the  testator,  being  un- 
born when  the  will  was  executed.  We  are  un- 
willing to  adopt  a  rule  which,  to  us,  seems  so 
arbitrary  and  devoid  of  reason  and  justice." 

To  much  the  same  effect  is  McLoutta  v. 
Hunt,  154  N.  Y.  179,  48  N.  B.  548,  39  I*  R. 
A.  230,  and  Soehuleln  v.  SoebnIein,  146  Wis. 
330,  131  N.  W.  739.  In  Thomas  v.  Gregg,  78 
Md.  545,  28  Atl.  565,  44  Am.  St  Rep.  310, 
the  Supreme  Court  of  Maryland,  after  a 
careful  review  of  the  authorities,  reaches 
the  conclusion  that  there  are  but  few  ca^es, 
if  any,  that  can  properly  be  construed  to 
mean  that,  although  the  stock  dividends  only 
include  net  earnings,  and  they  were  intend- 
ed to  be  distributed  as  income,  and  not  as 
capital,  yet  the  life  tenants  must  be  de- 
prived of  them  simply  because  they  were 
atock  dlTidends.    It  was  held: 


"When  it  is  possible  for  tlii*  <$»iat  to'aseertatB 

to  any  certainty  whether  the  distribution  in  th« 
stock  dividend  includes  net  earnings,  and,  if  so, 
what  proportion,  and  also  whether  such  earnings 
were  intended  to  be  made  a  part  of  the  capital 
or  merely  to  be  used  temporarily  with  the  inten- 
tion on  the  part  of  the  directors  of  refnnding 
them  to  the  shareholders  as  income,  we  think  it 
is  the  duty  of  the  court  to  make  suieh  investiga- 
tions and  dispose  of  the  stock  in  an  equitaols 
way  between  the  tenants  for  life  and  the  remain- 
dermen." 

If  we  regard  the  intention  of  the  trus- 
tees of  the  bank  in  declaring  the  dividend 
of  any  importance,  it  Is  clear  from  the  vote 
declaring  it  that  the  dividend  In  the  case  at 
bar  was  Intended  as  a  distribution  of  sor- 
plus  among  the  stockholders  which  had  been 
accumulated  at  the  expense  of  regular  cash 
divldenda  Thoagh  payable  in  stock,  it  was 
as  much  compensation  to  the  stockholders 
for  loss  of  Income  as  It  would  have  been  U 
paid  in  cash. 

The  Pennsylvania  rule  has  been  recwtly 
restated  by  the  Court  of  Appeals  in  Re  Os- 
borne, 209  N.  T.  450,  103  N.  E.  723,  50  U  B. 
A.  (N.  S.)  510,  Ann.  Gas.  1915A,  298: 

"Extraordinary  dividends,  payable  from  the  ac- 
cumulated earnings  of  the  company,  whether 
payable  in  cash  or  stock,  belong  to  the  life  bene- 
ficiary, unless  they  entrench,  in  whole  or  in  parL 
upon  the  capital  of  the  trust  fund  as  received 
from  the  testator  or  maker  of  the  trust  or  in- 
vested in  the  stock,  in  which  case  such  extraor- 
dinary dividends  should  be  returned  to  the  trust 
fund  or  apportioned  between  the  trust  fund  and 
life  benendary  in  such  a  way  as  to  preserve 
•    •    •    the  trust  fund." 

This  is  In  effect  what  the  Supreme  Court 
of  Pennsylvania  has  held  since  the  time  of 
Garp's  AppeaL  See  Appeal  of  Boyer,  224  Fa. 
144,  73  Aa  320;  In  te  Stokes'  EsUte^  240 
Pa.  277,  87  Aa  971. 

Most  of  the  authorities  In  this  country,  in- 
cluding the  federal  Supreme  Court,  recognize 
that  the  owner  of  corporate  stock  may  con- 
vey the  benelicial  Interest  therein  for  a  time 
to  one  and  the  whole  ownership  in  remainder 
to  another,  unhampered  by  any  power  lodged 
in  the  corporation  to  disturb  the  purpose  of 
the  conveyance.  It  follows  that  the  control- 
ling factor  is  the  intention  of  the  creator  of 
the  trust,  expressed  in  Oxq  will  or  other  in- 
strument creating  the  trust,  or  presumed  by 
the  law,  in  the  absence  of  anything  therein 
from  which  it  can  be  ascertained.  Whenever 
a  distribution  of  earnings  is  made,  whatever 
its  form,  the  distributive  share,  so  far  as  the 
owner  of  the  stock  is  concerned,  is  Income, 
and  for  that  reason  an  incident  of  the  owner- 
ship of  the  stock  during  the  period  of  accu- 
mulation, although  inchoate  until  distributed 
by  the  corporation.  If  the  testator  had  be&k 
living  at  the  time  the  dividend  In  question 
was  declared,  unquestionably  the  new  shares 
would  have  represented  to  him  Income  on  his 
original  investment.  He  could  have  disposed 
of  them  without  diminution  of  the  invest- 
ment represented  by  the  value  Of  the  original 
shares  as  of  the  date  of  his  death.  Wia  hia 
estate  they  stand  the  same,  only  that  now 
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two  classes  are  luterssted — the  life  tenants 
entitled  to  tbe  Incoine  and  the  remaindermen 
entitled  to  the  corpus  of  the  fund.  In  con- 
struing his  will  It  is  only  reasonable  to  pre- 
sume that  the  testator  tised  the  word  "in- 
come" In  the  sense  it  would  have  when  ap- 
plied to  the  stock  while  he  was  living;  so 
that  what  would  have  been  Income  to  him,  if 
living,  should  be  regarded  as  income  to  his 
estate  after  his  death.  This  is  the  doctrine 
of  the  Pennaylvanla  role  and  accords  with 
what  we  regard  as  the  decided  weight  of  au- 
thority. 

Appellant's  counsel  tetet  to  the  animadver- 
sions of  Stevens,  V.  C,  on  the  Pennsylvania 
rule  found  in  Ballraitlne  y.  Young,  79  N.  J. 
Bq.  71,  81  AtL  119,  as  Indicating  a  disposl- 
tton  on  the  part  of  the  New  Jersey  courts  to 
follow  the  English  rule.  The  views  express- 
ed were  the  personal  views  of  the  Vice  Chan- 
cellor and  cannot  be  taken  as  showing  that 
the  Court  of  Errors  is  inclined  to  depart  from 
Its  former  holdings. 

It  Is  claimed  that  the  English  rule  Is  bind- 
ing upon  us  by  virtue  of  P.  S.  1221,  by  which 
80  much  ot  the  common  law  of  England  as  is 
applicable  to  the  lcx»l  gitnation  and  circum- 
stances is  adopted  as  the  law  of  this  state. 
The  question  as  to  the  binding  effect  of  the 
decisions  of  the  courts  of  England  in  cases 
arising  here  requiring  the  application  of  com- 
mon-law principles  is  for  the  first  time  pre- 
sented to  this  court  The  question  has  arisen 
is  some  of  the  other  states,  most  of  which 
have  statutes  adc^tlsg  the  common  law  that 
are  similar  to  ours.  Some  courts  hold  to  the 
view  that  the  common  law  thus  adopted  is 
Identical  with  the  decisions  of  the  courts ;  or, 
in  other  words,  they  regard  the  common  law 
of  England  as  what  the  English  courts  make 
It.  The  predominating  view,  however,  is 
that  precedents  do  not  constitute  the  common 
law,  but  only  serve  to  illustrate  Its  princi- 
ples ;  that  statutes  adopting  it  do  not  require 
adherence  to  the  decisions  of  the  court  of 
England  even  prior  to  the  separation  of  the 
colonies,  in  case  the  court  considers  subse- 
quent decisions,  either  in  England  or  Ameri- 
ca, better  exxwsltions  of  the  general  princi- 
ples of  the  common  law.  This  view  accepts 
what  Sir  Frederick  P<dlock  has  called  "the 
immemorial  and  yet  freshly  growing  fabric 
of  the  common  law"  as  the  guide,  and  not 
the  decision  of  any  particular  court  at  any 
particular  time.  Whether  our  statute  makes 
the  decisions  of  the  English  courts  control- 
ling, or  leaves  the  courts  at  liberty  to  decide 
for  themselves  the  principle  of  law  applica- 
ble to  the  pattlcular  case,  depends  upon  the 
Intention  of  the  Legislature  to  be  gathered 
from  the  statute  of  adoption  read  in  the 
light  of  surrounding  circumstances. 

Followed  to  Its  logical  c«mcluston,  the  view 
that  the  common  law  Is  what  the  English 
oonits  moke  it  compels  one  of  two  results. 
Either  we  must  abide  the  time  that  the 
courts  of  England  see  fit  to  modify  their  rules 


of  law  to  meet  changing  conditions  and  cir- 
cumstances, or  we  must  regard  the  common 
law  as  Inflexible,  depending  upon  the  rule  of 
decision  prevailing  in  England  at  the  time 
of  its  adoption  here.  It  is  clear  that  our 
Legislature  did  not  intend  either  result,  as 
both  are  Inconsistent  with  the  due  adminis- 
tration of  justice.  The  founders  of  the  state 
were  not  unmindful  of  the  necessity  for  a 
system  of  laws  that  would  readily  adapt 
themselves  to  the  changing  conditions  of  so- 
ciety ;  while  the  effect  of  the  statute  claimed 
by  the  appellant  would  either  petrify  the 
common  law  as  embodied  in  the  decisions  of 
the  English  courts  at  the  time  of  the  sepa- 
ration, or  would  require  the  courte  to  ad- 
minister the  common  law  blindly  in  accord- 
ance with  decisions  of  the  courts  of  the  conn- 
try  of  which  they  had  recently  declared  their 
independence.  The  construction  we  give  to 
the  statute  is  supported  by  the  original  stat- 
ute of  adoption  enacted  in  1779,  by  which  it 
was  provided  that: 

"The  common  law  as  generally  practiced  and 
understood  in  the  New  England  States  be,  and  is 
hereby  established  as  the  common  law  of  this 
state.'' 

We  are  confirmed  In  this  view  by  what 
Judge  Nathaniel  Chipman  says  In  his  disser- 
tation on  the  act    He  says: 

"By  the  common  law  of  England,  exclnrive  of 
positive  laws  enacted  by  statute,  are  understood 
those  rules  and  maxims  by  which  decisions  ere 
made  in  their  courts  of  law,  whether  in  relation 
to  the  mode  of  prosecuting  a  rlsht  or  to  the  right 
itself— rules  and  maxims  which  have  been  there 
adopted,  'time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary.'  " 

He  makes  It  clear  that  the  act  did  not 
adopt  the  English  precedents  expositive  of 
the  common  law,  but  rather  its  principles, 
when  he  says,  quoting  Lord  Mansfield: 

"The  law  of  England  would  be  an  absurd  sci- 
ence indeed,  were  it  decided  upon  precedents 
only.  Precedents  serve  to  illustrate  principles 
and  to  give  them  a  fixed  certainty,  but  the  law 
of  England,  •  •  »  exclusive  of  positiTe  law 
enacted  by  statute,  depends  upon  principles." 

He  continues: 

"We  may  lay  it  down  that  the  statute  gives 
the  citizens  of  this  state  the  rules,  maxims  and 
precedents  of  the  common  law  so  far  as  they 
serve  to  illustrate  principles — principles  only 
which,  from  the  situation  of  society  with  us, 
exist  in  this  state."     1  N.  Chip.  117-138. 

In  State  V.  Parker,  1  D.  Chip.  288,  Judge 
Chipman  says,  by  way  of  cantion: 

"I  would  not  have  it  understood,  by  anything 
which  I  have  said,  that  the  court  is  limited  by 
the  precedents  of  decided  cases  at  common  law, 
or  the  research  of  the  numerous  and  nrofound 
commentators.  The  common  law,  exclusive  of 
positive  law  enacted  by  statute,  depends  on  prin- 
ciples. Precedents  and  maxims  serve  to  embody 
and  illustrate  principles  to  give  them  a  fixed  cer- 
tainty." 

We  have  no  doubt  that  the  statute  in  qnes- 
tion  leaves  the  court  free  to  Inquire  whether 
the  reasoning  of  a  particular  case  is  satis* 
factory,  and  to  accept  or  reject  the  rule  it 
announces.  The  responsibility  of  discover- 
ing and  applying  to  the  case  in  hand  the 
proper  principles  of  the  common  law  as  It 
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prevallB  In  this  state  rests  upon  tbe  courts 
of  the  state  to  whlcb  have  been  committed 
the  administration  of  the  law.  In  dlscharg- 
Ingf  this  daty  It  has  always  been  their 
practice  to  give  heed  to  the  decisions  of  the 
English  court,  whether  rendered  before  or 
since  the  separation,  giving  them  such  weight 
as  they  are  entitled  to  as  evidence  of  what 
the  law  Is;  but  we  cannot  agree  that  they 
are  entitled  to  any  such  binding  force  as  the 
appellant  claims  for  them.  See  5  R.  G.  L. 
818;  notes  Ann.  Gas.  IdlSE,  1222, 1232;  WU- 
Uams  T.  Miles,  68  Neb.  463,  94  N.  W.  705,  90 
N.  W.  161,  62  L.  K.  A.  883,  110  Am.  St  Rep. 
431,  4  Ann.  Gas.  306;  Rensselaer  Glass  Fac- 
tory V.  Reld,  6  Gow.  (N.  Y.)  587;  Forbes  v. 
Scannell,  13  Gal.  242;  Robert  t.  West,  15  Oa. 
122;  Cox  T.  Morrow,  14  Ark.  603;  Gom.  v. 
York,  9  Mete.  (Mass.)  93,  43  Am.  Dec.  378; 
KaUenbach  v.  Dickinson,  100  IlL  427,  39  Am. 
Rep.  47;  Morgan  v.  King,  30  Barb.  (N.  T.) 
13 ;  Marks  v.  Morris,  4  Hen.  &  M.  (Va.)  463. 
Much  light  Is  shed  upon  this  question  in  an 
article  by  Herbert  Pape  on  EingliBh  Common 
liaw  in  the  TTnlted  States,  24  Har.  L.  Rev.  6; 
also,  in  an  essay  by  Paul  Samuel  Relnsch  on 
KIngllsh  Common  Law  in  the  American  Col- 
onies. 1  Anglo-American  Legal  History,  367. 
-^  It  is  also  said  that  the  life  tenants  are  not 
entitled  to  the  enhanced  value  of  the  corpus 
of  tbe  fund,  instancing  the  increase  in  value 
of  the  real  property  that  forms  part  of  this 
trust  estate ;  but  there  is  a  clear  distinction 
between  accretions  to  the  fund  derived  from 
earnings  accumulated  during  the  term,  and 
the  enhanced  value  of  the  trust  property  due 
to  other  causes.  The  one  Is  properly  Income, 
while  tbe  other  Is  not 

We  do  not  reg;ard  the  question  of  conven- 
ience, of  which  so  much  is  said  by  the  courts 
that  follow  the  Massachusetts  rule,  as  a  se- 
rious objection.  The -latter  rule,  as  applied 
In  practice,  Is  somewhat  less  simple  and  easy 
of  application  than  the  statement  of  It  would 
seem  to  imply;  for  the  reason  that,  as  ap- 
plied, it  is  always  necessary  to  ascertain 
whether  the  distribution  by  the  corporation 
Is  from  earnings  or  income,  or  whether  It 
represents  a  reduction  or  change  in  form  of 
the  capital,  or  an  enhancement  of  the  value 
of  the  capital  assets  by  means  other  than 
the  accumulation  of  earnings.  But  despite 
the  dlfflcultles  attending  it,  the  court  should 
endeavor  in  every  case  to  do  Justice  between 
the  parties  and  at  the  same  time  effectuate 
tbe  intention  of  tbe  creator  of  the  trust  We 
believe  that  this  result  is  most  closely  ap- 
proximated by  classifying  a  dividend  accord- 
ing to  what  it  really  represents,  and  not  ac- 
cording to  the  form  In  which  it  is  declared. 
Ky  the  rule  we  adopt  the  Ufe  tenant  receives 
all  the  profits  of  the  corporation  accumulated 
during  the  life  of  the  trust  which  are  releas- 
ed from  cortwrate  control  and  distributed 
among  tbe  stockholders  during  the  Ufe  ten- 
ancy, regardless  of  the  form  of  the  diotribu- 


tlon;  and  the  remainderman  reoetTes  at  the 
end  of  the  term  tbe  ooipns  of  the  trust  fund 
undiminished  In  value  from  what  it  was  at 
the  inception  of  the  trust,  which  Is  all  that 
he  can  Justly  claim,  unless  the  creator  of 
the  trust  has  evidenced  an  intention  that  be 
shall  receive  more.  It  works  out  exact  Jus- 
tice between  the  parties  and,  we  believe,  will 
more  often  give  effect  to  the  unexpressed  In- 
tention of  the  testator. 

We  therefore  hold  that  the  stock  Issued  to 
tbe  trustee  was  income  of  the  trust  fund  be- 
longing to  the  life  tenants.  The  court  be- 
low did  not  err  In  affirming  tbe  decree  of  the 
probate  court. 

Judgment  affirmed,  to  be  oqrtlfled  to  the 
probate  court 


WILMINGTON  TRUST  GO.  v.  DB  PARI& 

(Superior  Court  of  Delaware.     New  Castle. 
Dec.  9,  1915.) 

EXEOUTOBS  AND  ADHINSTBATOBS  4=9524— AIT- 
OIIiLABT  AdUINISTRATOB— FOBEIQN  ATIAOH- 

MXNT. 

An  ancillary  administrator  appointed  in 
this  state  can,  under  a  writ  of  foreign  attach- 
ment founded  on  a  simple  contract  debt,  attach 
property  of  a  nonresident  debtor  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {(  2330-2343; 
Dec.  Dig.  «8=»524.] 

Action  by  the  Wilmington  Trust  Company, 
administrator,  by  ancillary  letters,  of  Frede- 
rlco  Evarlsto  Schemel,  late  of  Venezuela, 
deceased,  against  Isabel  M.  R.  De  Paris,  al- 
so of  Venezuela.  Certain  property  of  the  de- 
fendant In  this  state  was  seized.  Tbe  de- 
fendant gave  bond,  dissolving  the  attach- 
ment and  entered  appearance  by  counsel. 
Plaintiff  filed  its  declaration  upon  certain 
simple  contracts,  or  evidences  of  indebted- 
ness. A  general  demurrer  was  entered.  Tbe 
causes  of  demurrer  and  the  questions  deter- 
mined appear  In  the  opinion  of  the  court 
Demurrer  overruled. 

Argued  before  RICE  and  HEISEL,  JJ. 

John  F.  Neary,  of  Wilmington,  for  plain- 
tiff. Hugh  M.  Morris,  of  Wilmington,  for 
defendant 


HEISEL,  J.,  delivering  tbe  opinion  of  tbe 
court: 

It  appears  from  tbe  declaration  that  plain- 
tiff's Intestate,  Frederlco  Evarlsto  Schemel, 
at  tbe  time  of  his  death,  was  a  dtlzen  of 
Venezuela,  and  also  that  at  tbe  time  of  Qie 
filing  of  this  action  the  defendant,  De  Paris, 
was  a  citizen  of  Venezuela. 

It  further  appears  that  the  causes  of  ac- 
tion alleged  in  the  declaration,  are  certain 
simple  contract  debts,  some  of  whldi  are 
evidenced  by  promissory  notes  endorsed  by 
the  defendant  to  plaintiff's  intestate. 

It  also  appears  that  domiciliary  lettM^ 
of  administration  were  granted  in  Venezuela 


4s3For  other  cases  aee  same  topic  and  KE7-NDMBBR  in  all  Ker-Numbered  Dlsesta  and  Indexes 


Digitized  by 


Google 


DA) 


WILMIKCKTOK  XEUST  CO.  V.  DB  PARIS 


81 


on  Schemd'a  estate,  and  ancillary  letters 
granted  to  the  plaintiff  In  this  state. 

Under  the  writ  lasned  in  .tUs  case,  cer- 
tain property  of  the  defendant  in  this  state 
was  seized,  whereupon  defendant  gave  bond 
and  appeared  by  counsel,  who  flled  a  gener- 
al demurrer  to  plaintiff's  declaration,  and 
states  his  causes  of  demurrer  to  be  (a)  that 
the  debts  sued  for  are  not  assets  within  this 
state;  (b)  are  not  subject  to  administration 
granted  within  this  state;  and  (c)  that  the 
plaintiff  is  not  administrator  of  the  alleged 
debts — and  relies  upon  two  propositions  of 
law  to  support  his  contentions :  First,  that 
letters  of  administration  have  no  extra  ter- 
ritorial force  and  confer  no  authority  niion 
the  representative  to  administer  upon  prop- 
erty outside  of  the  state  wherein  the  letters 
are  granted;  and,  second,  that  simple  con- 
tract debts  arc,  for  the  purpose  of  adminis- 
tration, assets  where  the  debtor  resides,  and, 
as  bills  of  exchange  and  promissory  notes 
are  merely  evidence  of  indebtedness  or  of 
title,  the  debts  due  on  these  instruments  are 
assets  where  the  debtor  lives,  and  not  where 
the  Instruments  are  found. 

Counsel  for  plaintiff  admits  the  soundness 
of  defendant's  first  proposition  of  law,  and 
as  a  general  statement  of  the  law,  admits  de- 
fesulant's  second  proposition;  contending, 
however,  that  they  are  either  jwt  applicable, 
or  not  decisive,  of  the  question  raised  in  this 
case. 

As -we  see  it,  Uie  only  question  for  our  de- 
termination is,  can  an  ancillary  administra- 
tor appointed  In  this  state,  attach,  under  a 
writ  of  foreign  attachment  founded  upon  a 
simple  contract  debt,  property  of  a  nonresi- 
dent debtor  vrithin  this  state?  We  think  he 
can. 

The  cases  in  Maine,  New  Hampshire,  and 
Vermont'  cited  by  counsel  for  defendant  hold 
that  an  administrator  has  no  authority  out- 
side the  state  appointing  him  to  administer 
the  assets  of  bis  estate,  either  directly,  by 
bringing  suit,  exercising  rights  of  ownership, 
etc.,  or  indirectly,  by  assigning  assets  in  a 
foreign  state  to  a  citizen  of  that  state,  in 
order  that  such  citizen  may  bring  action 
against  the  debtor  in  his  own  name  In  the 
foreign  state,  thus  doing  indirectly  what  an 
administrator  could  not  do  directly.  The  rea- 
son for  thus  holding,  as  stated  generally  in 
those  cases,  is  that  no  state  can  confer  au- 
thority upon  an  administrator  that  can  be 
enforced  outside  the  state  appointing  him, 
excepting  only  so  far  as  provided  by  the 
laws  of  the  foreign  state;  and  no  state  will 
80  far  extend  Its  comity  as  to  recognize  the 
authority  of  a  foreign  representative  where 
such  recognition  wiU  conflict  with  the  rights 
of  local  creditors  or  local  administration. 

In  the  Kentudiy  case,*  the  question  raised 


'Sterns  t.  Burnam,  B  Qreenl.  (He.)  281,  17  Am. 
Dee.  228;  Saunders  y.  Weaton,  74  Me.  86;  ThomD- 
■on  V.  Wilnn.  2  N.  B.  »1;  QoodaU  v.  MarabaU, 
U  N.  H.  88  (93),  36  Am.  Dec  472;  WUlard  v.  Ham- 
mond, Zl  N.  H.  382  (386)  ;  Vaughn  ▼.  Barret,  6  Vt. 
ns,  M  Am.  Dec.  MM;  Piirpla  u>d  Buttows  v.  Whtt- 
hed.  4>  Vt.  187. 

'neteher't  Adm'r  t.  Sanders,  7  Dana,  846. 


was  the  extent  of  the  UaMiity  of- the  surety 
on  an  administration  bond  given  in  the  state 
of  Kentucky;  the  court  holding  that  assets 
in  the  state  of  Ohio,  not  having  come  into 
the  possession  of  the  administrator  in  the 
state  of  Kentucky,  the  surety  on  the  Ken- 
tucky bond  was  not  liable  for  the  misappro- 
priation of  such  Ohio  assets,  as  did,  improp- 
erly, come  into  the  possession  of  the  Ken- 
tucky administrator  in  the  state  of  Ohio. 

The  Missouri  case,  reported  in  Union  Mut 
Life  Ins.  Co.  v.  Lewis,  97  U.  S.  682,  24  L. 
Ed.  1114,  we  think  not  In  point,  being  decid- 
ed under  the  statutes  of  that  state  relating 
to  public  administration. 

The  case  of  Wyman  y.  Halstead,  109  U.  S. 
654,  3  Sup.  Ot.  417.  27  L.  Ed.  1068,  decides 
"that  for  the  purpose  of  founding  admiHia- 
tration  all  simple  contract  debts  are  assets 
at  the  domicile  of  the  debtor,"  and  that  such 
debts  are  evidenced  by  promissory  notes 
makes  no  difference  In  that  respect. 

No  case  cited  by  counsel  for  defendant  de- 
nies the  right  of  recovery  to  an  administra- 
tor, when  he  finds  property  of  the  debtor 
within  his  territorial  jurisdiction,  when  the 
debt  is  a  simple  contract  debt,  and  the  debt- 
or a  nonresident,  while  cases  cited  by  coun- 
sel for  plaintiff  maintain  such  right  of  re- 
covery. 

We  think  tlie  Rhode  Island  court  has  laid 
down  the  correct  rule.  In  Amsden  v.  Dan- 
ielso'n,  18  R,  I.  789,  81  AH.  4,  the  court  said: 

"Passing  over  the  qnesticHi  whether  the  prom- 
ise of  the  defondant  made  a  new  cause  of  ac- 
tion, about  which  there  seems  to  be  little  room 
for  doubt,  we  come,  second,  to  the  main  question 
which  has  been  arg:ued,  vis.,  whether  the  execu- 
tor in  Rhode  Island  can  sue  at  all  for  the 
amount  due  uyton  the  note.  The  argument  is 
that  the  note  was  payable  in  Killingly,  the  dom- 
icile of  the  defendant,  and  hence  its  proceeds 
were  assets  in  Connecticut  and  not  in  Rhode 
Island.  This  argument  is  sustained  by  Pinney 
V.  McGregory,  102  Mass.  186,  Abbott  v.  Co- 
burn,  28  Vt.  663  r67  Am.  Dec.  735],  and  Wy- 
man v.  Halsted,  109  V.  S.  654  [3  Sup.  Ct.  417, 
27  L.  Ed.  106S1.  Admitting  that  the  note  was 
payable  in  Killingly,  that  fact  does  not  control 
this  case.  If  it  were  necessary  to  bring  suit 
upon  it  in  Connecticut,  of  course  an  administra- 
tor would  be  appointed  there.  But  it  docs  not 
follow  that  it  cannot  be  collected  elsewhere. 
The  plaintiff  having  the  note,  and  finding  prop- 
erty of  the  defendant  in  this  state,  had  as  much 
right  to  proceed  to  collect  it  here,  as  though  it 
had  been  his  own  debt  It  would  be  a  most  ab- 
surd rule  of  law  which  would  require  him  to 
go  to  another  state,  record  the  will,  secure  the 
appointment  of  an  administrator  and  go  through 
all  the  requirements  of  a  probate  court,  in  or- 
der to  bring  a  snit  where  possibly  there  might 
be  no  property,  when  he  could  attach  property 
here  and  aecvre  his  judgment  without  trouble." 

Again,  at  page  790  of  18  R.  I.,  at  page 
S  of  81  AtL,  the  court  said,  in  substance: 

Assuming  that  the  debt  was  assets  in'  the  state 
where  the  debtor  resided,  "the  question  is  wheth- 
er the  administrator  may  collect  the  debt  in  an- 
other state  if  he  has  the  chance  to  do  so.  Upon 
this  question  we  have  no  doubt." 

In  the  same  case,  reported  at  page  686  of 
19  R.  I.,  at  page  70  of  85  Atl.,  where  the 
same  question  was  before  the  same  court  at 
a  later  stage  in  that  case,  the  court  said: 
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"Tlie  burden  of  the  argument  for  the  defense 
IB  tbat  the  debt  was  an  asset  in  Connecticut. 
We  have  not  said  that  it  was  not  But  sup- 
pose it  was.  The  cases  are  practically  unnni- 
mons  tbat  an  executor  may  collect  it  elsewhere 
than  in  the  debtor's  domicile,  if  he  can,  and  the 
counsel  for  the  defendant  cites  no  cas«  to  the 
contrary." 

That  tbe  plaintiff  In  the  Rhode  Island  ca:se 
was  a  domiciliary  administrator,  while  the 
plaintiff  in  the  case  at  bar  is  an  ancillary  ad- 
ministrator can  make  no  difference,  in  so  far 
as  their  right  to  bring  actions  to  recover 
assets  of  the  estate  within  the  Jurisdiction  of 
their  appointment  is  concerned. 

It  seems  to  us,  to  lay  down  a  doctrine  sus- 
taining the  demurrer  in  this  case  would 
make  it  Impossible  in  many  instances  to  com- 
pel the  payment  of  debts  due  decedents'  es- 
tates. 

If  the  plaintiff  in  Ihls  case  cannot  recov- 
er because  the  debt  owed  by  defendant  to 
plaintiff  may  not  be  an  asset  to  be  adminis- 
tered in  this  state,  and  therefore  plaintiff 
cannot  maintain  this  action,  in  what  manner, 
or  kind  of  action,  will  it  be  possible  for  the 
propecty  of  defendant,  in  this  state,  to  t>e 
subjected  to  the  satisfaction  of  plaintiff's 
claim? 

If  action  upon  these  notes  could  be  main- 
tained only  at  the  domicile  of  the  debtor, 
tbat  is  in  Venezuela,  as  contended  for  by 
defendant,  and  Judgment  recovered  there,  the 
plaintiff  would  be  no  better  off,  bo  far  as  bis 
remedy  here  Is  concerned,  because  Judg- 
ments are  bona  notabilia  also  in  tbe  Juris- 
diction in  which  they  were  obtained,  or  re- 
corded and  therefore  no  better  grounds  for 
an  action  of  this  kind,  outside  the  Jurisdic- 
tion where  obtained,  than  would  be  a  prom- 
issory note  outside  of  the  state  where  the 
debtor  resides. 

We  think  both  upon  authority  and  reason 
the  demurrer  should  be  overruled. 


denied  that  he  sold  to  him  malt  Uqiior  or 

lager  beer. 

BOYCB,  J,,  in  diarging  the  Jury,  said.  In- 
ter alia : 

Malt  liquor,  or  beer,  as  is  commonly  known, 
is  a  brewed  liquor  made  of  grain,  especially 
barley,  flavored  with  hope,  and  is  a  liquor 
which  has  undergone  fermentation,  and  con- 
tains alcohol.  5  Cya  678.  The  sale  of  such 
liquor  is  prohibited  in  this  county  by  what 
is  known  as  the  Local  Option  Law. 

Proof  of  the  sale  of  such  liquor  will  sus- 
tain the  Indictuieut. 

Jury  disagreed. 


STATE  V.  LYNCH, 

(Court  of  General  Sessions  of  Delaware.    Sus- 
sex.   Oct  8,  1915.) 

INTOXICATINO   LiQTJOBS   €=»134— "AIaLT   LiQ- 

roB"— "Beeb." 

"Malt  liquor"  or  "beer"  is  a  brewed  liquor 
made  of  grain,  especially  barley,  flavored  with 
hops,  and  is  a  liquor  which  has  undergone  fer- 
mentation and  contains  alcohoL 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  142-144;  Dec.  Dig,  «=» 
134. 

For  other  definitions^  see  Words  and  Phrases, 
IHrst  and  Second  Series,  Beer;    Malt  Liquor.] 

Arthur  Lynch  was  indicted  for  the  unlaw- 
ful sale  of  malt  Uquor,  to  wit,  beer.    Jury 
disagreed. 
Argued  before  BOXCE  and  RICE,  JJ. 

Frank  M.  Jones,  Deputy  Atty.  Gen.,  for  the 
State.  Robert  C.  White  and  James  M.  Tun- 
nell,  both  of  CSeorgetown,  for  accused. 

The  accused  admitted  that  he  sold  "soft  or 
near  beer"  to  the  prosecuting  witness,  but 


KNIGHT  V.  KNIGHT. 

(Superior  Court  of  Delaware.    Kent    Nov.  2, 
1915.) 

1.  Wills  «=s>43&— Oowstbuotiow— Iwtbwt. 

The  intention  of  the  testator  as  expressed  in 
his  will  is  tbe  controlling  factor  in  its  construc- 
tion and,  when  discovered,  must  prevail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  952,  955,  95T ;   Dec.  Dig.  «=»439.1 

2.  Wills  «=s>490— Constbuction— Pabol  Ev- 
idence—Descbiption  of  Land. 

On  the  Issue  whether  a  tract  of  land  which 
bad  been  purchased  by  testatrix  passed  under 
her  devise  of  her  farm  by  general  description 
which  would  include  such  tract,  followed  by  tbe 
statement  that  the  farm  was  tbe  same  farm  or 
tract  which  had  been  devised  to  testatrix  by  her 
father,  evidence  that  the  tract  purchased  by  tes- 
tatrix had  been  used  in  connection  with,  and  as  a 
part  of,  the  farm  devised  to  her  for  more  than  20 
years  before  her  death,  and  had  been  treated  as 
one  of  the  fields  constituting  her  farm,  was  ad- 
missible, not  to  vary  or  alter  the  language  of  the 
will,  but  to  show  tbe  condition  of  the  relation 
of  the  lands  devised  and  the  facta  and  circum- 
stances existing  when  the  will  was  executed. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1047-1057;   Dec.  Dig.  <&=»490.] 

S.  Wills  9=9580  —  Cokbtbuotion  —  Dbscbip- 
tion— Recital  ob  Restbictive  Wobds. 
Testatrix,  who  under  her  father's  will  had 
been  devised  a  certain  described  farm,  and  who 
thereafter  purchased  .a  tract  of  19  acres  adjoin- 
ing the  farm  and  annexed  it  to  and  treated  it  as 
a  part  of  the  farm,  devised  to  a  son,  all  the  farm 
or  tract  containing  245  acres,  and  concluded  her 
devise  by  saying  that  it  was  the  same  farm  or 
tract  which  had  been  devised  to  her  by  her  fa- 
ther.    Held  that,  as  the  main  description  was 

I  complete  in  itself,  the  concluding  language  was 
merely  a  recital,  and  not  a  part  of  the  descrii>- 
tion ;   and  that,  even  if  construed  as  descriptive 

!  of  the  farm,  it  would  not  restrict  the  complete 
and  adequate  description  which  preceded  it ;  and 

j  hence  that  her  devisee  took  such  19-acre  tract 

I  [Ed.  Note.— For  other  cases,  see  Willsi  Cent 
IMg.  {  1267;   Dec.  Dig.  <S=>5S0.] 

Ejectment  by  George  P.  Knight  against 
William  K.  Knight.  Verdict  directed  for 
defendant 

Argued  before  PENNEWILL,  0.  J.,  and 
CONRAD,  J. 

Arley  B.  Magee  and  W.  Watson  Harring- 
ton, both  of  Dover,  for  plaintiff.  Henry 
Bidgely  and  George  M.  Fisher,  Jr.,  both  of 
Dover,  for  defendant. 
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PENNKWILL,  O.  J.,  dellrerlng  the  opinion  | 
of  the  court: 

Tbls  Is  an  action  of  ejectment  brought  by 
the  plaintiff  against  the  defendant,  to  re- 
cover the  one-half  nndiyided  interest  la  cer- 
tain real  estate  consistlnK  of  a  field  or  tract 
of  land  containing  about  nineteen  acres  of 
land  situated  in  Little  Creek  Hundred,  Kent 
County. 

There  la  no  dispute  about  the  material 
facts  in  the  case  which  may  be  stated  as  fol- 
lows: 

Eaizabeth  3.  Knight,  the  mother  of  the  real 
plaintiff  and  defendant,  in  and  by  Item  6 
of  her  last  will  and  testament,  dated  Novem- 
ber twenty-seventh,  1907,  devised  unto  the 
defendant,  "his  h^rs  and  assigns  forever, 
all  that  certain  farm  or  tract  of  land  situat- 
ed on  both  sides  of  the  public  road  leading 
from  the  Town  of  Dover  to  Quaker  Lane  In 
Little  Creek  Hundred,  Kent  County,  and  ad- 
joining lands  formerly  owned-  by  Thomas  W. 
Wilson,  other  lands  of  mine  described  in 
Item  4  of  this  my  last  will  and  testament, 
and  lands  of  others,  and  containing  two 
hundred  and  forty-five  (215)  acres  of  land  be 
the  same  more  or  less.  It  being  the  same 
farm  or  tract  of  land  which  was  devised  to 
me  by  the  last  will  and  testament  of  my  late 
father,  George  Parris,"  etc. 

By  Item  4  of  her  said  last  will  and  testa- 
ment the  said  Elizabeth  J.  Knight  devised 
to  the  plalntlfl,  "his  h^rs  and  assigns  for- 
ever, all  that  certain  farm  and  tract  of  land 
situated  on  the  north  side  of  the  pubUc  road 
leading  from  the  Town  of  Dover,  Kent  Coun- 
ty and  State  of  Delaware,  to  Quaker  Lane  In 
Uttle  Creek  Hundred,  Kent  County,  adjoin- 
ing lands  late  of  Dr.  Henry  Bidgely,  lands 
of  Emanuel  I.  Stout  and  other  lands  of  mine, 
and  containing  two  hundred  and  forty  (240) 
acres  of  land  be  the  same  more  or  less.  It 
being  the  same  farm  or  tract  of  land  which 
I  purchased  of  Mary  R.  Parris  and  others  by 
deed  bearing  date,"  etc. 

Item  8  of  the  will  of  George  Parris,  the 
father  of  Elizabeth  J.  Knight,  in  part,  is  in 
Oie  following  language: 

"I  give  and  devise  unto  my  daughter  Elizabeth 
Jane  Knight,  wife  of  (Hughett  L.  Knight)  the 
followinjt  described  real  estate,  to  wit  all  that 
certain  farm  plantation  and  parcel  of  land  situ- 
ated in  Little  Creek  Hundred  in  Kent  County 
aforesaid,  adjoining  lands  of  Thomas  W.  Wilson 
and  others  and  containing  about  two  hundred 
and  fifteen  acres  being  that  part  of  the  tract 
called  'Long  Point'  which  lies  on  the  southeast 
side  of  the  public  road  leading  from  Dover  to 
Little  Creek  Landing,  also  all  that  certain  field 
lying  on  the  north  side  of  the  public  road  last 
mentioned,  containing  about  thirty  acres  and 
known  as  Quaker  lane  field,  and  also  all  that 
certain  other  farm  plantation  and  parcel  of  land 
known  as  The  White  Oak'  situated  partly  in 
East  Dover  Hundred  and  partly  in  Little  Creek 
Hundred  in  Kent  County  aforesaid  adjoining 
lands  formerly  of  Bev.  Thomas  Murphey,  con- 
taining about  three  hundred  and  eighty-three 
acres,"  etc. 

The  testatrix  acquired  title  to  the  tract 
or  field  of  abont  nineteen  acres,  which  la 
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tiie  subject  of  this  action,  by  deed  of  Thomas 
W.  WUson  and  wife,  dated  May  sixth,  1885. 

The  said  tract  of  nineteen  acres,  which  is 
in  dispute,  adjoined  the  farm  which  the  tes- 
tatrix acquired  under  the  will  of  her  father, 
and  very  soon  after  her  acquisition  of  It  th« 
testatrix  made  it  a  part  of  said  farm  and 
so  treated  It  up  to  the  time  of  her  death. 

The  question  to  be  decided  in  this  case  U 
whether  or  not  the  devise  to  William  K. 
Knight  under  Item  5  of  the  will  of  his  mothw 
Elizabeth  J.  Knight  embraces  the  tract  of 
nineteen  acres  obtained  by  her  under  the 
deed  of  Thomas  W.  Wilson  and  wife. 

The  testatrix  had  other  lands  in  the  Town 
of  Dover  and  elsewhere  which  she  also  specif- 
ically devised.  If  the  field  in  question  was 
included  in  the  devise  to  the  defendant,  thei, 
every  part  and  pared  of  her  real  estate  was 
spedflcally  devised.  If  it  was  not  so  inr 
eluded,  then  that  field  alone  was  not  speoifl- 
cally  devised,  and  is  the  only  part  of  her 
real  estate  that  would  pass  under  the  resid- 
uary danse  of  her  will,  which  is  as  fol- 
lows: 

"Item  10.  I  give,  devise  and  bequeath  to  mv 
said  sons,  WilUam  K.  Knight  and  George  P. 
Knight,  uieir  heirs  and  ajBsigns  forever,  the  re- 
mainder of  my  estate,  all  the  rest  and  residue  of 
my  estate  of  whatsoever  kind  and  description." 

[1]  The  intention  of  uie  testatrix,  as  ex- 
pressed In  her  will  Is,  of  course,  the  con- 
trolling factor  in  its  constructiou.  The  tes- 
tamentary Intent,  when  discovered,  must  pre- 
vail. 

In  seeking  for  such  intoit,  as  expressed  In 
the  present  will,  the  court  are  Impressed  at 
the  outset  with  the  thought  that  the  testa- 
trix Intended  to  spedflcally  dispose  of  every 
part  of  her  real  estate.  It  Is  Impossible  to 
escape  that  belief  after  reading  the  entire 
wUL 

It  is  almost  inconcdvable  that  Elizabeth 
3.  Knight  intended  tliat  a  certain  field  that 
had  been  used  as  a  part  of  one  of  her  ftirms 
ever  since  she  had  owned  it,  and  that  field 
alone,  should  pass  under  the  residuary  danse 
of  her  will,  when  the  farm  of  which  it  form- 
ed a  part  was  specifically  devised. 

Is  there  anything  in  the  will  which  showi 
that  such  was  not  her  intention?  Nothing, 
unless  the  concluding  part  of  Item  5  restricts 
or  qualifies  the  general  description  contained 
in  the  preceding  part  of  said  Item  and  ex- 
cepts from  its  operation  the  field  in  question. 

There  can  be  no  question  that  the  general 
description  of  the  farm  devised  to  the  de- 
fendant, and  contained  In  Item  5,  Is  snfflclent 
to  embrace  the  field  in  question.  It  is  de- 
scribed as: 

"All  that  certain  farm  or  tract  of  land  situ- 
ated on  both  sides  of  the  public  road  leading 
from  the  town  of  Dover  to  Quaker  Lane  in  Lit* 
tie  Creek  Hnndred,  Kent  County,  and  adjoinii^ 
lands  formerly  owned  by  Thomas  W.  Wilson, 
other  lands  of  mine  described  in  Item  4  of  this 
my  last  will  and  testament,  and  lands  of  others, 
etc" 

in  This  is  a  good  and  complete  descrlp* 
tion,  by  adjoining  owners,  of  the  farm  now 
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owned  by  the  defendant,  Indtiding  the  field  In 
dispute;  and  we  do  not  think  this  proposition 
Is  seriously  cMitroverted.  It  Is  clearly  shown 
by  the  evidence  adduced  by  the  defendant, 
and  Is  not  denied  by  the  plaintiff,  that  the 
field  In  question  has  been  used  in  connection 
with,  and  as  a  part  of,  the  farm  devised  to 
the  defendant  for  more  than  twenty  years 
before  the  death  of  the  testatrix,  and  in  fact 
ever  since  she  acquired  title  thereto.  It 
clearly  appears  that  said  field  was  not  sep- 
arate from  but  annexed  to  and  used  with  the 
farm  devised  to  the  defendant,  and  was  treat- 
ed by  the  testatrix,  up  to  the  time  of  her 
death,  as  one  of  the  fields  constltnting  said 
farm. 

This  testimony  was  admitted  by  the  court, 
not  to  vary  or  alter  by  extrinsic  evidence  the 
language  of  the  will  or  intention  of  the  testa- 
trix, but  simply  to  show  the  condition  or  rela- 
tion of  the  lands  devised,  and  the  relevant 
facts  and  circumstances  existing  at  the  time 
the  will  was  executed.  It  was  admitted  to 
aid  the  court  in  determining  fr«n  the  will 
what  the  testatrix'  Intention  was  respecting 
the  devise  in  Item  5,  because  there  is  an 
Inconsistency  between  the  general  descrip- 
tion contained  in  said  Item  and  the  conclud- 
ing words,  viz.: 

"It  being  the  same  farm  or  tract  of  land  which 
was  devised  to  me  by  the  last  will  and  testa- 
ment of  my  late  father,  George  Parrla,"  etc. 

We  were  clearly  of  the  opinion  that  the 
admissibility  of  such  testimony  was  war- 
ranted by  authority,  and  without  referring  to 
the  cases  cited,  most  of  which  were  not  strict- 
ly in  point,  we  will  cite  only  Section  672, 
Volume  1,  of  Schouler  on  Wills,  and  quote 
therefrom  the  following: 

"All  this  scrutinj  and  comparison  (of  the 
will)  may  leave  the  court  nevertheless  in  doubt 
as  to  what  the  testator  and  the  will  intended  up- 
on some  particular  point  in  a  given  case;  and 
hence,  to  resolve  what  is  uncertain,  but  not  to 
change  or  contradict  what  is  plain,  nor  to  substi- 
tute or  insert  new  matter,  the  court  admits  ex- 
trinsic evidence  of  drcomstances  and  snrround- 
ings  in  aid  of  the  testator's  meaning.  And  the 
object  of  such  evidence  is  to  put  the  court  in 
the  testator's  place  and  ascertain  better  what  be 
intended." 

We  may  also  note  the  fact  that  such  testi- 
mony was  admitted  in  plaintiff's  leading  case 
Df  Elvens  V.  Grlscom,  42  N.  J.  Law,  579,  36 
Am.  Rep.  542,  as  appears  from  the  dissent- 
ing opinion  of  Van  Syckel,  J.,  who  said  ''it 
(the  farm)  had  long  been  regarded  as  one 
farm." 

But  the  plaintiff  contends  that  there  .is  no 
Inconsistency  between  the  two  parts  of  Item 
6,  and  that  therefore  the  evidence  should 
not  have  been  admitted. 

It  Is  apparent  however,  that  the  two  parts 
of  Item  5  are  inconsistent,  because  the  first 
includes  the  field  in  dispute  and  the  last  ex- 
cludes it 

If  the  testatrix  had  intended  by  the  first 
part  of  Item  5  to  exclude  said  field,  and 
devise  only  that  part  of  the  farm  which  was 
devised  to  her  by  the  will  of  her  father,  she 


would  naturally  have  described  the  farm  as 
adjoining  that  field,  or  land  owned  by  her, 
because  she  described  the  farm,  in  another 
part,  as  adjoining  her  own  lands. 

We  are  clearly  of  opinion  that  the  testa- 
trix did  not  refer  to  this  field  as  forming  one 
of  the  boundaries  of  the  farm  devised  to  the 
defendant. 

[3]  The  only  question  that  remains  to  be 
considered  Is,  whether  the  concluding  part  of 
Item  5  must  be  regarded  as  a  part  of  the 
description  of  the  farm  devised,  and  if  It  la, 
whether  it  restricts  or  qnalifles  the  general 
description  that  precedes  It. 

We  have  not  the  time,  even  if  it  were  nec- 
essary, to  review  the  numerous  authorities 
cited  on  both  stdes.  We  tlilnk,  however,  that 
very  many  of  them  might  be  eliminated  be- 
cause the  material  facts  are  different  For 
that  reason  they  cannot  be  regarded  as  in 
point  or  as  helpful  to  the  court 

In  some  of  the  cases  the  land  that  waa 
held  not  to  pass  under  the  devise  because  of 
the  restricting  words,  was  land  entirely  sep- 
arate and  distinct  from  the  lands  described 
by  said  words.  It  did  not  form  an  integral 
Itart  of  the  main  tract  or  body  of  land  devis- 
ed, as  in  the  present  case. 

In  other  cases  the  qualifying  or  restricting 
words  were  an  essential  part  of  the  deacrlp- 
tloii  as  In  plaintiff's  leading  case  of  Bvens 
▼.  Oriscom,  42  N.  J.  Law,  579,  86  Am.  Rep. 
642,  in  which  five  of  the  twelve  judges  dis- 
sented. In  that  case  the  devise  was  "all 
that  my  farm  and  plantation  near  Cropwell, 
conveyed  to  me  by  the  heirs  of  my  deceased 
wife,  and  where  my  son,  Thomas  Evens,  now 
resides,  etc." 

This  is  the  authority  upon  which  the  plain- 
tiff mainly  relies,  and  it  Is  probably  the 
strongest  authority  In  support  of  his  case. 
But  it  will  be  observed  that  the  restrictive 
words,  "conveyed  to  me  by  the  heirs  of  my 
deceased  wife"  are  not  only  an  Inseparable 
and  essential  part  of  the  description,  but  they 
constitute  the  real  and  only  description  of 
the  farm  devised. 

In  the  case  at  bar  the  principal  description 
Is  complete  in  Itself  and  separate  from  the 
words  which  the  plaintiff  claims  restrict  the 
general  description  that  precedes  them. 

We  think  we  are  safe  in  saying  that  of  all 
the  cases  cited  by  the  plaintiff  there  Is  not 
one  in  which  the  restrictive  words  were  not 
an  essential  part  of  the  description  and  di- 
rectly Incorporated  in  it  We  believe  there 
is  not  a  case  cited,  and  that  one  cannot  be 
found  where  the  later  words  were  held  to 
limit  the  general  description  if  they  were 
used  in  the  same  connection  as  In  the  pres- 
ent case.  It  should  be  noted  that  in  the  de- 
vise now  before  the  court  the  description  It 
not — all  my  farm  situated  In  a  certain  place 
and  adjoining  lands  of  a.  b.  and  c.  which  waa 
devised  to  me  by  the  will  of  my  father. 
That  might  be  held  to  be  an  essential  part 
of  the  desorlpMon,  and  to  restrict  the  general 
words  "all  my  farm,  eta"    But  In  the  pre»- 
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ent  case  the  testatrix,  after  glTing  a  general, 
intelligent,  adequate  and  complete  descrip- 
tion of  the  farm  devised  stops. 

She  then  employs  a  new  sentence  contain- 
ing these  words: 

"It  being  the  same  lann  or  tract  of  land 
which  was  devised  to  me  by  the  last  will  and 
testament  of  my  late  father,  George  Parris." 

This  sentence  is  not  a  description  of  the 
form  devised,  and  therefore  it  cannot  limit 
or  restrict  the  general  description  that  pre- 
cedes it  It  is  a  recital  merely,  employed  to 
show  the  derivation  of  testatrix's  title,  and 
was  not  intended  as  a  description  of  the 
farm  devised  or  a  limitation  of  the  general 
language  previously  employed. 

If  It  was  Intended  as  a  description  of  the 
form  devised,  then  there  appears  to  be  an 
incongruity  and  repugnancy  between  the  two 
descriptions,  and  the  maxim  falsa  demonstra- 
tlo  non  nocet  applies, — a  false  description 
does  not  injure. 

But  whether,  strictly  speaking,  this  max- 
im applies  or  not,  we  think  it  Is  well  settled 
law,  and  entirely  consonant  with  reason, 
that  where  a  devise  contains  a  general  de- 
scription pnfflclently  definite  to  carry  the 
whole  at  a  tract  of  land,  the  effect  of  this 
general  description  wlU  not  be  limited  be- 
cause the  devise  also  contains  super-added 
words  of  particular  description  which  would 
apply  only  to  a  portion  of  the  tract. 

"The  disdnctlon  Is  between  those  cases  In 
which  there  has  bees  a  complete 'description  of 
the  thing  given  and  a  subsequent  misdescription 
as  to  some  particular  connected  with  it,  and 
cases  in  which  that  which  is  subsequently  con* 
nected  with  the  description  is  so  connected  as  to 
form  a  part  of  the  d^wription  of  the  thing  giv- 
en. In  the  latter  case  the  words  will  Umit  the 
devise.  Where  there  is  a  complete  description, 
and  the  testator  goes  on  to  add  words,  for  the 
purpose  of  identification,  these  words  if  incon- 
sistent with  the  previous  description,  may  be  re- 
jected." 

"A  gift  by  words  of  general  description,  as  we 
have  seen,  is  not  to  be  Umited  by  a  subsequent 
attempt  at  particnlar  description.  *  *  *  In 
short,  testing  such  questions  by  the  true  mean- 
ing of  the  will,  it  may  frequently  happen  that  an 
estate  definitely  and  fuUy  described  may  have 
some  particular  added  which  holds  good  of  a 
part  of  the  estate  only,  and  may  therefore  be 
discarded  in  construction."  Schouler  on  Wills, 
VoL  1,  S  516. 

In  Volume  40  of  Gyc.  1628,  It  is  said: 
"In  the  absence  of  any  indication  from  the 
whole  will  of  an  intention  to  the  contrary,  a 
gift  by  words  of  general  description  is  not  to  be 
limited  by  a  subsequent  attempt  at  a  particular 
description." 

There  can  be  no  doubt  that  the  general  de- 
scription of  the  form  in  the  first  part  of  Item 
6,  is  entirely  sufficient  and  adequate  to  cover 
the  field  in  dispute,  and  It  is  equally  certain 
that  there  is  nothing  In  the  entire  will  that 
indicates  an  intention  to  the  contrary  unless, 
aa  we  have  said,  the  recital  or  condading 
words  of  Item  5  have  that  effect. 

We  have  commented  briefly  on  plaintiff's 
leading  case — Bhrens  v.  Grlscom,  and  we  will 
make  brief  reference  also  to  the  case  of 


Drew  V.  Drew,  28  N.  H.  <8  Foster)  489,  upon 
which  the  defendant  particularly  relies. 

In  that  case  the  devise  was  "all  my  home- 
stead farm  in  said  Dover,  being  the  same 
farm  whereon  I  now  live,  and  the  same  that 
waa  devised  ♦  ♦  ♦  by  my  honored  fa- 
ther." 

This  case,  In  the  particular  feature  we  are 
considering,  la  more  Uke  the  one  before  the 
court  than  the  Evens-Griscom  Case  or  any 
other  dted  by  plaintifC.  The  superadded 
words,  "the  same  that  was  devised  to  me  by 
my  honored  father,"  it  was  contended  should 
be  regarded,  not  as  descriptive  of  the  farm 
but  as  a  reference  to  title.  But  the  court 
held  that  the  reference  to  the  devise  of  the 
testator's  fother  was  Intended  as  descriptive 
of  the  subject  of  the  devise,  because  It  was 
closely  connected  with  and  made  a  part  of 
the  principal  description. 

The  court  said: 

"To  decide  the  question  raised  in  this  case,  we 
have  merely  to  consider  whether  the  clause 
which,  it  is  contended,  should  be  construed  as 
restrictive  and  qnalifying,  is, 'first,  so  connected 
with  the  former  description  as  to  appear  intend- 
ed as  an  additional  description  of  the  same  prop- 
erty; and  second,  if  it  is  so  inconsistent  with 
and  repugnant  to  the  language  of  the  principal 
description,  then  it  cannot  have  the  effect  of  a 
restriction  or  qnallfication  without  conflicting 
with  its  proper  meaning.  As  to  the  first,  it 
seems  to  us  there  can  be  no  doubt." 

In  another  part  of  the  opinion,  after  dtlng 
a  number  of  casee^  the  court  used  this  lan- 
gnage: 

"These  cases  seem  to  justify  the  general  rule, 
that  where  the  principal  description  purports 
to  be  of  all  or  the  whole  of  any  property  describ- 
ed, any  additional  description,  apparently  de- 
signed to  apply  to  the  same  property,  but  which 
proves  to  be  only  partially  true,  will  not  be 
construed  to  restrict  the  grant  to  a  portion  of 
the  property,  but  all  wUl  pass." 

We  cannot  refer  to  the  other  cases  cited 
by  defendant  but  they  fully  support  the 
court's  conclusion. 

So  that.  In  the  Drew  Case,  even  though  the 
words  were  descriptive  of  the  farm,  it  was 
held  that  the  whole  farm  would  pass  because 
the  first  description  being  adequate  to  pass 
the  whole  farm,  the  second  description  waa 
Inconsistent  with  It,  and  must,  therefore,  be, 
rejected,  and  could  not  qualify  or  restrict 
the  first  description. 

In  the  case  at  bar  the  concluding  words  of 
the-  Item  are  not  so  closely  connected  and 
Interwoven  with  the  first  description  as  to 
form  a  part  of  the  description  and  restrict 
the  general  description.  We  are  of  the  opin- 
ion that  they  are  not  descriptive  and  quali- 
fying words  at  all,  but  were  meant  to  be  a 
reference  to  testatrix'  title  by  way  of  r& 
cital.  But  even  if  they  should  be  regarded 
as  descriptive  of  the  farm,  they  cannot  re- 
strict the  clear,  adequate  and  complete  de- 
scription which  preceded  them,  and  which 
undoubtedly  are  sufficient  to  Include  the  land 
or  field  In  dispute. 

In  determining  the  question   before   the 
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court  we  do  not  tblnk  the  fact  that  the  farm 
devised  to  the  defendant,  excluding  the  field 
in  dispute,  contained  practically  the  same 
number  of  acres  as  the  farms  devised  to  the 
testatrix  by  the  will  of  her  father  is  of  any 
particular  significance.  This  clearly  appears 
from  the  authorities,  and  particularly  from 
the  case  of  Evens  v.  Grlscom,  dted  by  the 
plaintiff.  In  which  the  court  when  speaking 
upon  thla  iMint  aald: 

"The  indication  was  not  much  relied  on  at  the 
argument,  and  I  think  very  properly  bo.  •  *  • 
I  have  teen  no  decision  in  which  the  quantity 
of  acres  given  In  the  will  has  been  permitted  to 
control  or  modify,  much  less  to  »puiige,  any 
part  of  the  verbal  description.  We  have  al- 
ready seen  that  in  the  case  of  Morrell  v.  Fish- 
er, Uie  circumstance  was  considered  of  no  mo- 
ment, and  in  Whitfield  v.  Langdale  e  farm  of 
175  acres  was  held  to  pass,  although  the  tract 
devised  was  described  as  containing  only  80 
acres.  In  the  present  case,  under  the  circum- 
stances, no  force  whatever  seems  due  to  this 
branch  of  the  description." 

The  plalntur  seems  to  admit  that  if  the 
farm  had  been  devised  to  the  defendant  by 
name,  or,  as  In  the  possession  of  a  certain 
person,  the  concluding  words  of  the  Item 
would  not  be  restrictive.  We  are  unable  to 
see  why  the  description  that  was  employed 
was  not  as  adequate,  certain  and  unrestricted 
as  If  It  had  been  by  name  or  possession.  We 
can  see  no  difference  In  principle,  or  any  rea- 
son for  a  distinction. 

It  Is  admitted  by  counsel  on  both  sides 
that  there  is  no  disputed  fact  In  this  case, 
and  nothing  therefore  for  the  Jury  to  deter- 
mine. It  is  likewise  admitted  that  the  ques- 
tion to  be  determined  Is  one  solely  for  the 
court,  and  that  binding  Instructions  should  be 
given  the  Jury.  In  fact,  counsel  both  for 
plalntUt  and  defendant  have  asked  for  sucta 
instruction. 

The  court  being  of  the  opinion,  for  the 
reasons  above  stated,  that  under  tike  devise 
contained  In  Item  6  of  the  will  of  Elizabeth 
J.  Knight  the  land  in  dispute  passed  to  WU- 
liam  K.  Knight,  the  devisee,  therein  named, 
the  Jury  are  Instructed  to  return  a  verdict 
in  favor  of  the  defendant,  that  is,  not  guilty. 

Verdict,  not  guilty,  etc. 


N.  Z.  GRAVES  CO.  v.  SMITH,  BaiUtt. 

(Superior  Court  of  Delaware.     Kent.    Nov.  4, 
1915.) 

Landix>bd  and  Tenant  ®=9269  —  Distbess 
FOB  Kent  — Goods  Heu>  bt  Tenant  on 
Consignment— Statute. 

Under  Rev.  Code  1852,  amended  to  1893,  a 
120,  {  22,  excepting  from  distress  goods  not  the 
property  of  the  tenant,  but  l)eing  in  his  pos- 
session in  the  way  of  his  trade,  or  upon  the 
said  premises  in  the  regular  course  of  any  busi- 
ness there  can-ied  on,  where  a  retail  merchant 
dealt  on  his  own  account,  and  also  in  goods  con- 
signed to  him  under  an  agreement  that  they 
were  to  be  held  on  consignment  and  sold  for 
the  owner's  account,  such  merchant's  landlord 


could  not  distrain  for  rent  upon  the  goods  so 
consigned. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  C^t.  Dig.  Si  1083-1097;  Dec.  Dig. 
<8=»269.] 

Action  by  N.  Z.  Graves  Company  against 
William  S.  Smith,  baUIfl  of  Harry  Vane, 
landlord,  who  distrained  upon  certain  goods 
consigned  by  the  plaintiff  to  Charles  Watson 
Dunham,  a  retail  merchant  and  tenant  of 
the  distrainor.  The  goods  taken  under  the 
distress  were  to  be  held  by  Dunham  on  con- 
signment and  to  be  sold  by  him  for  the  ac- 
count of  the  plaintiff.  The  case  was  beard 
by  the  court  on  a  case  stated,  the  material 
facts  of  which  and  the  questions  of  law 
raised  appear  in  the  opinion  of  the  court 
Judgment  for  plaintiff. 

Argued  before  PENMEWILL,  O.  J.,  and 
CONRAD,  J. 

W.  Watson  Harrington,  of  Dover,  for  plain- 
tiff. James  M.  Satterfl^d,  of  Dover,  for 
defendant 

PENNEWILIi,  O.  J.,  delivering  the  opinioia 
of  the  court: 

From  the  case  stated  and  filed,  the  mate- 
rial facts  appear  to  be  as  follows : 

On  June  twenty-ninth,  1914,  Charles  Wat- 
son Dunham  was  a  retail  merchant  in  the 
town  of  Dover,  dealing  In  goods  belonging  to 
him,  on  his  own  account;  and  was  also 
a  retail  dealer  in  goods  which  were  ccmslgn- 
ed  to  him  from  time  to  time  by  the  plain- 
tiff under  an  agreement  that  they  were  to  be 
held  on  consignment  and  to  be  sold  for  the 
account  of  the  plaintiff,  and  account  of  sales 
to*  be  rendered  ninety  days  at  prices  stated 
on  the  memorandum  sent  at  time  of  ship- 
ment 

Pursuant  to  the  direction  of  Harry  Vane, 
landlord,  the  defendant  under  a  distress  for 
rent  seized  certain  goods  in  the  storehouse 
of  said  Vane,  and  In  the  possession  of  Dun- 
ham, his  tenant  which  had  been  consigned  to 
Dnnham  under  the  terms  of  said  agreement 

The  question  to  be  determined  in  this  case, 
is  whether  the  goods  consigned  to  Dunham 
as  above  stated  were  subject  to  seizure  for 
rent  due  from  the  tenant  to  the  landlord. 

Section  22,  chapter  120,  Revised  Code  of 
1803,  after  enumerating  things  subject  to  dis- 
tress, sets  oat  the  property  exempt  from 
the  operation  of  the  statute,  as  follows: 

"Except  goods  and  chattels  not  the  property 
of  the  tenant,  but  being  in  his  possession  in 
the  way  of  his  trade,  or  upon  the  said  prem- 
ises  in  the  regular  course  of  any  occupation,  or 
business,  Uiere  carried  on ;  which  exception  shall 
extend  to  horses  and  carriages  at  a  livery  sta- 
ble, the  property  of  boarders  in  a  boarding 
house,  and  to  the  beast  of  a  drover  depastured 
whUe  passing  through  the  county,  as  well  as  to 
the  more  obvious  cases  of  exemption  at  com- 
mon law." 

It  is  manifest  that  the  specific  exceptions 
mentioned  in  the  concluding  part  of  the  sec- 
tion are  not  limitations  upon  Its  general  lan- 
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gnage.  l%egr  an  not  exdoalTe  of  other  eat 
emptloiu,  trat  are  mentioned  merely  aa  ez- 
amplea,  or  as  some  of  tbe  tliinga  that  would 
be  exempt  under  the  terms  of  tbe  statnta 

While  dedaratory  of  the  commcA  law, 
onr  statute  la,  we  think,  even  more  oompre- 
henslTe. 

In  England,  as  personal  property  became  a 
matter  of  greater  Importance,  and  as  the 
trade  and  conuiierce  of  the  country  Increas- 
ed, the  courts  manifested  a  disposition  to 
extend  the  principle  of  exempting  from  dis- 
tress the  goods  of  a  stranger  found  upon  tbe 
premises.  The  rigor  of  the  ancient  policy 
of  the  feudal  right  has  been  released.  Hos- 
klns  T.  Paul,  9  N.  J.  Law,  110,  17  Am.  Dec. 
469,  and  other  cases. 

In  some  of  tbe  £3ngUsb  cases  it  Is  said,  "the 
mlndple  oC  tbe  exemption  is  the  public 
good";  and  in  others,  "the  benefit  and  en- 
couragement of  trade  and  commerce." 

The  more  obvious  cases  of  exemption  at 
common  law  referred  to  in  the  statute  are  so 
well  known  that  it  is  nnnecessaiy  to  refer  to 
them  here  or  to  many  of  the  English  cases 
dted  by  defmdant. 

There  Ib  abundant  authority  to  sustain  the 
proposition  that  goods  consigned  fbr  sale  on 
commission  to  a  broker,  factor,  or  merchant 
who  also  trades  on  his  own  account,  or  to 
any  person  exercising  a  public  trade,  or  em- 
ployment, to  be  carried,  wrought  or  managed 
in  the  way  of  his  trade  or  employ  are  priT- 
ileged  from  distress  for  rent  GiUman  t, 
Elton,  TE.C.L.3IX;  Mathlas  t.  Mesuard,  12 
B.  C.  L.  108. 

In  Muspratt  v.  Gregory,  1  M.  &  W.  633,  it 
was  said: 

'1^  ground  of  the  exemption  is  not  that  the 
goods  are  to  be  made  np  or  mR-aaged,  but  that 
they  are  necessarily  to  be  placed  ob  tlie  premis- 
es of  the  trader,  in  tbe  way  of  his  trade,  if  that 
trade  is  to  be  made  available  to  the  puUic." 

In  the  same  case  Alderaon,  B,,  used  this 
langnage: 

"I  think  therefore,  that  it  [exemptioii]  ex- 
tends, both  to  the  working  np  of  goods,  from 
their  nnwrought  state,  into  a  new  form,  as  a 
manufacture;  and  also  to  the  dealing  with  the 
goods  as  articles  of  trade,  in  their  original  or 
their  wrought  state,  as  articles  of  commerce,  as 
a  factor." 

In  Brown  y.  Sims,  IT  Berg.  &  B.  (Pa.)  188, 
Chief  Justice  Oibson,  in  speaking  of  the 
harsh  rule,  viz.,  the  right  to  distrain  on  the 
property  of  a  third  person  as  baaed  on  f  endal 
principles,  said: 

"There  is  little  reason  to  doubt,  that  the  ex- 
eqitions  will,  in  the  end,  eat  out  the  rule." 

The  case  of  MeCreery  v.  Olafflln,  87  Md. 
435,  11  Am.  Rep.  542,  seems  to  be  mnch  in 
point,  and  the  reasoning  of  the  court  seems 
very  logical  and  strong. 

In  that  case,  as  In  the  present  one,  tbe  din- 
ttnctlon  was  contended  for,  that  the  ten- 
ants, besides  receiving  goods  for  sale  as  fac- 
tors or  (»mmission  merchants,  also  sold 
goods  on  their  own  Individual  account;  to 
enable  them  to  have  the  protection  alforded. 


under  the  exceptlog,  in  favor  (tf  trade,  their 
vocation  ought  to  be  excluaire  and  notori' 
ous ;  by  having  no  sign  at  their  place  of  busi- 
ness to  that  effect,  and  further,  that  as  the 
landlord  was  a  non-resident  and  ignorant  of 
the  vocation  of  his  tenants  as  factors,  the 
goods  npon  the  premises  were  not  entitled 
to  be  exempted. 

The  court  said: 

"We  And  no  authority  to  sastoln  such  a  prop- 
osition. Tbe  goods  not  beloaging  to  the  tea- 
ant,  are  exempt  from  distress  for  rent,  whilst 
they  are  in  the  hands  of  the  commission  mer- 
chant or  factor,  not  so  much  on  account  of  a 
special  privilege  to  the  tenant,  but  for  the  bear 
ent  of  trade  and  commerce,  and  for  the  purpose 
of  protecting  the  owner  of  the  goods,  who  has 
confided  them  to  the  tenant  for  sale.  It  is  not 
material  whether  the  landlord  is  aware  of  the 
true  owner  of  tbe  goods  or  not." 

In  Howe  Sewing  Machine  Oo.  v.  Sloan,  87 
Pa.  488,  80  Am.  Rep.  376,  the  court  said: 

"The  rule  of  the  common  law  that  the  goods 
of  a  stranger  on  demised  premises  are  subject  to 
the  distress  of  the  landlord  has  yielded,  and 
must  continue  to  give  way  to  the  growing  neces- 
sities of  trade  and  bosinees.  *  *  *  It  is  not 
a  subject  upon  which  it  would  be  wise  to  draw 
refined  distinctions." 

In  that  case  it  was  held  that  there  was  no 
reason  why  goods  entrusted  to  an  agent  to 
be  sold  on  commission  should  not  be  exempt 

Tbe  general  principle,  which  Chief  Jus- 
tice Gibson  says  is  a  growing  one,  and  em- 
braces every  case  which  can  be  broogbt,  at 
all  within  it,  may  he  stated  as  follows: 

"Where  the  tenant,  in'  tbe  course  of  his  busi- 
ness, is  necessarily  put  in  the  possession  of  the 
property  of  those  with  whom  he  deals,  or  of 
those  who  employ  him,  such  pnH>erty,  although 
on  the  demised  premises,  is  not  liable  to  dw' 
tress  for  rent,  due  thereon  from  the  tenant" 

In  Brown  t.  Stackhoose,  156  Pa.  682,  26 
Atl.  668,  85  Am.  St  Rep.  908,  the  court  said: 

"That  the  goods  of  strangers  consigned  to  an 
agent  to  be  sold  on  commission  are  not  liable  to 
distress  for  rent  due  by  the  agent,  is  sudi  very 
familiar  law  that  it  is  conceded  by  the  appel- 
lant" 

It  is  equally  well  settled  that  such  goods 
will  be  exempt  even  though  it  was  not  the 
exclusive  business  of  the  tenant,  and  even 
though  the  landlord  did  not  know  tb^  were 
owned  by  a  third  party. 

In  Owen  ▼.  Boyle,  22  Me.  47,  the  court 
stated  broadly: 

"No  precise  rules  are  given,  by  which  to  de- 
termine in  all  esses  the  line,  which  divides  the 
property  privileged,  from  that  which  is  liable. 
But  when  we  keep  in  view,  the  great  object  of 
the  exception,  can  there  be  any  doubt,  what  the 
general  rule  was  intended  to  be?" 

The  rule  recognized  by  practically  all  tbe 
cases,  is  very  clearly  stated  and  followed  by 
our  own  court  in  Knowles  v.  Pierce,  6  Houst 
178,  so  far  as  the  rule  was  applicable  to  the 
facts  of  that  case.  Chief  Justice  Comegys  in 
the  course  of  his  charge  to  the  Jury  said: 

"If  *  *  *  the  jury  should  conclude  that 
the  flannel  and  materials  •  •  *  taken  on  the 
distress  warrant  •  •  •  were  then  the  prop- 
erty of  the  plaintiff,  •  •  •  and  were  in  the 
possession  ox  the  tenant  upon  the  premises  in 
question  in  the  way  of  his  trade  or  in  the  regu- 
lar course  of  his  occupation  or  buuness  then 
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carried  on  then,  to  be  mannfactared  into  flan- 
nela  for  the  plaintiff,  then,  under  the  provision 
of  the  Btatute  in  such  case  made  and  provided 
alike  for  the  encouragement  of  trade  and  the 
protection  of  the  rights  and  interests  of  the 
owner  •  •  ♦  under  such  circumstances,  such 
goods  were  exempt  from  seizure." 

We  do  not  nnderstand  counsel  for  the  de- 
fendant to  question  the  law  as  above  stated. 
He  concedes  the  soundness  of  those  authori- 
ties which  hold  that  goods  consigned  for  sale 
on  commission  to  one  engaged  In  such  busi- 
ness as  well  as  In  selling  on  his  own  account, 
are  exempt  from  s^ure  on  distress  for  rent 
Bat,  he  contends  that  in  the  present  case  the 
goods  were  not  shipped  to  be  sold  on  com- 
mission; that  Dunham  was  neither  a  broker 
or  commission  merchant;  that  the  g'oods 
were  consigned  to  Dunham  for  sale,  and  the 
proceeds  of  sale,  up  to  the  price  stated  on 
memorandum,  were  to  be  accounted  for  to 
the  plaintiff. 

Can  there  be  any  difference  in  principle,  so 
far  as  the  question  before  the  court  Is  con- 
cerned, between  a  consignment  of  goods  for 
sale  on  commission  and  a  consignment  for 
sale  on  account  of  consignor,  the  account  'ot 
sales  to  be  rendered  at  a  certain  time  at 
prices  stated  on  memoratidum  sent  at  time  of 
shipment? 

In  the  one  case  the  consignee  is  paid  for 
his  care  and  trouble  by  commissions,  and  In 
the  other  by  the  amonnt  be  sells  the  goods 
for  in  excess  of  the  prices  stated  on  the 
memorandum.  In  both  cases  the  consignor, 
is  the  owner,  and  the  consignee  the  agent; 
and  in  both  cases  the  goods  are  upon  the  de- 
mised premises  and  In  the  possession  of  the 
tenant  Consignee,  in  the  regular  course  of  his 
trade,  occupation  or  business  there  car- 
ried on. 

In  view  of  the  concurrence  of  authority  as 
above  stated.  Including  cases  in  the  highest 
court  of  Pennsylvania,  we  are  not  much  im- 
pressed with  the  case  decided  by  a  lower 
court  of  that  state,  and  which  is  the  only 
case  cited  by  defendant,  viz.:  Dorsh  v.  Lea, 
18  Pa.  Super.  Ot.  447. 

In  that  case  the  goods  were  consigned  un- 
der an  agreement  strikingly  similar  to  the 
one  in  the  present  case.    The  court  said: 

"As  to  third  parties  there  was  nothing  to  indi- 
cate that  Kolho£f  was  an  agent  for  tlie  sale  of 
the  goods  on  behalf  of  the  plaintiff.  There  was 
no  provision  that  be  should  account  to  the 
plaintiff  for  the  amount  of  his  sales.  He  might 
sell  at  any  price.  *  *  *  He  was  in  no  sense 
a  commission  merchant.  The  taking  and  selliiig 
of  goods  on  commission  were  no  part  of  his 
usnal  business." 

It  is  unquestionably  the  law,  according 
to  the  authorities,  that  exemption  of  prop- 
erty from  distress  for  rent  is  not  affected  by 
the  landlord's  lack  ot  knowledge  of  its  iown- 
ershlp.  But  in  the  absence  of  authority  we 
would  have  no  doubt  about  the  question,  be- 
cause our  statute  Is  not  qualified  by  the  re- 
quirement of  such  knowledge.  To  bold  that 
the  landlord  must  know  that  the  tenant  la 


not  the  owner  In  order  that  Hm  exception 
may  be  effective,  would  be  to  engraft  upon 
the  statute  a  condition  or  qualification  that 
it  does  not  contain  and  clearly  did  not  in- 
tend. 

While  the  present  case  Involves  a  eonstrao- 
tlon  of  a  statute  of  our  own  state,  we  think 
the  cases  cited  by  the  plointifl  are  perti- 
nent and  helpful.  But,  without  regard  to 
the  authorities,  and  basing  our  decision  aoie- 
ly  on  the  language  of  the  statute,  the  court 
are  of  the  opinion  that  the  said  defendant, 
wmiom  S.  Smith,  bailiff  as  aforesaid,  did 
not  have  the  right  to  distrain  on  and  o^ 
the  above  mentioned  property,  consigned  by 
the  plaintiff  under  the  agreement  aforesaid, 
for  rent  due  Harry  Vane,  the  landlord ;  and 
Judgment  wHI,  therefore,  be  rendered  for  the 
plaintiff  for  the  sum  of  one  bnndred  and 
nine  dollars  and  forty  cents,  tn  accordance 
with  the  terms  nf  the  case  stated. 


STATE  T.  LOVBIJi. 

(Court  of  SIrrors  and  Appeals  of  New  Jersey. 

Nov.  IB,  191B.) 

(SyUalttt  J>]/  the  Court.) 

Cbikinal  Law  <8=>814—Instbuctions— Com- 
ment ON  Evidence. 

It  is  the  right  and  duty  of  a  trial  judge, 
in  a  criminal  case,  to  conmient  upon  the  evi- 
dence, i»  the  charge  to  tile  Jury;  but  he  can- 
not in  the  charge,  import  into  the  case  a  fact 
of  importance  clearly  connected  with  the  merits, 
when  such  fact  has  neither  testimony  nor  C(^r 
of  testimony  to  support  it. 

[Bd.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Die.  M  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1%4,  1979-1985,  1987^;  Dec. 
Dig.  «=»814.] 

Error  to  Supreme  Court 

Chester  A.  LoveU  was  convicted  of  invol- 
untary manslaughter.  From  a  Judgment  at 
the  Supreme  Court  <86  N.  J.  Law,  509,  92 
Atl.  376)  reversing  the  conviction,  the  State 
brings  error.  Beversed,  and  Judgment  of 
conviction  affirmed. 

Frederick  F.  Guild,  Prosecutor,  and  Wilbur 
A.  Mott,  Assistant  Prosecutor,  both  of  New- 
ark, for  the  State.  Joseph  Coult,  Jr.,  ot 
Newark,  for  defendant  in  error. 

BLACK,  J.  The  record  in  this  case  brings 
under  review  the  Indictment  and  conviction 
ot  Chester  A.  Lovell,  the  defendant.  In  the 
court  of  general  quarter  sessions  of  Eissex 
county,  for  involuntary  manslaughter.  Wh«i 
the  state  rested  its  case,  a  motion  was  made 
for  the  direction  ot  a  verdict  of  not  guilty, 
which  was  refused  by  the  trial  court  At 
the  end  of  the  trial,  a  general  exception  to 
the  charge  of  the  court  was  made  and  allow- 
ed by  the  court.  A  writ  ot  error  was  sued 
out  ot  the  Supreme  Court  by  the  defendant 
in  error,  and  that  court  ordered  a  reversal 
of  the  conviction.  Thereupon  tha  state  sued 
out  a  writ  ot  error  from  this  court  to  re- 
view the  Judgment  of  reversal  by  the  Su- 
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preme  Oonrt.  Olie  only  point  brongbt  under 
review  iB  the  legality  of  the  charge  to  the 
jury  by  the  trial  court,  which  the  Supreme 
Court  belcl  to  be  error,  basing  its  ruling  upon 
this  passage  In  the  charge,  viz.: 

"The  state,  in  support  of  the  indictment,  has 
presented  here  some  evidence  which  tends  to 
show  tliat  it  (the  car)  *  »  •  strudc  this  de- 
fendant, and  went  on  np  to  the  end  of  the  route, 
and  the  body  was  taken  off  the  fender,  the  car 
was  switched  on  the  south  track,"  etc. 

The  Supreme  Court,  as  a  basis  of  judicial 
action,  determined  that  the  above  passage 
from  the  charge  of  the  trial  court.  In  the 
respect  referred  to,  lmix>rted  into  the  case 
an  extraneous  eliement.  Improper  for  the 
jury  to  consider,  as  a  fact  In  the  case,  and 
for  that  reason  ordered  a  reversal  of  the 
conviction. 

In  this  we  think  the  Supreme  Court  was 
in  error.  The  record  shows  testimony,  which 
justified  the  trial  court  In  making  the  com- 
ments above  quoted.  It  was  permissible, 
under  the  testimony  in  this  case,  for  the  jury 
to  draw  such  an  Inference  as  was  pointed  out 
by  the  trial  court.  Whether  such  Inference 
should  be  drawn  was  left  to  the  jury. 

It  Is  the  accepted  rule  of  law  In  this  state, 
applied  to  the  trial  of  cases  with  a  jury,  and 
so  declared  by  this  court,  that  it  is  the  right 
and  dnty  of  a  trial  judge  to  comment  upon 
the  evidence  in  the  charge  to  the  jury.  State 
v.  Hummer,  73  N.  J.  Law,  714,  65  Atl.  249; 
Bruch  V.  Carter,  S2  N.  J.  Law,  554;  Engle 
V.  State,  50  N.  J.  Law,  272,  13  AU.  604. 

This  rule,  however,  is  clearly  distinguished 
from  the  equally  well-accepted  rule  that  it 
is  error  in  law  for  a  judge  In  a  criminal  case 
to  state  in  the  charge  a  fact  of  the  utmost 
importance,  clearly  connected  with  the  merits, 
to  be  in  proof,  when  such  fact  has  neither  tes- 
timony nor  the  color  of  testimony  to  support 
it  Smith  V.  State,  41  N.  J.  Law,  370;  State 
T.  Diamond,  84  N.  J.  Iaw,  17,  8S  Atl.  67. 

This  court  has  also  held  that  a  misstate- 
ment of  fact  in  the  instructions  by  the  trial 
court,  not  in  any  way  binding  on  the  jury, 
cannot  for  the  first  time  be  objected  to  in 
the  Supreme  Court  State  v.  Kroll,  93  Atl. 
671.  In  fairness  to  the  court  and  in  justice 
to  the  accused,  any  alleged  misstatement  of 
fact  by  the  trial  court  in  the  charge  should 
be  called  to  the  attention  of  the  court  at  the 
trial. 

The  judgment  of  the  Supreme  Court,  re- 
versing the  conviction  in  this  case,  is  there- 
fore reversed,  and  the  judgment  of  convic- 
tion of  the  Essex  county  quarter  sessions 
is  aflBrmed. 


TOWNE  V.  TOWNE.     (No.  49.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1915.) 

HABGiVS  CoBPus  <©=>90 — Custody. 

■Where  the  father  wns  able  and  willing  to 
provide  and  bis  home  would  be  open  to  the 
mother,  custody  of  tlie  child  was  properly  grant- 


ed the  father,  the  mother  befatg  without  resourc- 
es and  dependent  on  ber  stepfather,  who,  with 
his  wife,  was  so  antagonistic  to  the  father  that, 
if  the  custody  was  given  to  the  mother,  the  fa- 
ther would  probably  be  prevented  from  visiting 
the  child,  and  the  child's  affections  alienated. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pns.  Cent  Dig.  f  84 ;  Dec.  Dig.  «s909 ;  Parent 
and  Child,  Cent.  Dig.  {  1&] 

Kaliadi,  Black,  and  Vredenhurgli,  JJ.,  dis- 
senting. 

Appeal  from  Court  of  Chancery. 

Petition  by  Gertrude  Towne  for  habeas 
corpus  against  Claude  Towne  to  obtain  cos* 
tody  of  a  child.  Order  for  respondent,  and 
petitioner  appeals.    Affirmed. 

Thompson  &  Smathers,  of  Atlantld  City, 
for  appellant  William  B.  Knight,  of  Cam- 
den, for  appellee. 

PER  CTJRIAM.  On  the  hearing  of  this 
habeas  corpus  the  Vice  Chancellor,  having 
the  parties  before  him,  and  after  bearing 
their  testimony,  awarded  the  custody  of  a 
child  to  the  respondent,  its  father.  Later, 
upon  an  application  by  the  appellant  for  a 
reargument,  the  Vice  Chancellor,  in  denying 
the  motion,  stated  briefly  the  grounds  of  his 
original  decision  as  follows; 

"The  mother  is  without  means  of  support,  and 
her  maintenance  and  that  of  her  child  rests  on 
the  generosity  or  charity  of  her  stepfather. 
There  is  in  the  home  of  the  grandparents  a  spir- 
it of  antagonism  to  the  father  wliich  rendess 
that  home  an  unsuitable  place  for  the  custody 
of  the  child.  The  custody  of  the  child  in  that 
home  will  not  only  be  operative  to  practically 
deny  to  the  father  and  child  alike  the  benefits 
pf  ev«i  temporary^  enjoyments  of  mutual  inter- 
coarse,  however  liberal  or  specific  an  order  of 
visitation  should  be  made,  but  will  clearly  be 
operative  to  alienate  .the  affections  of  the  child 
from  her  father.  It  cannot  be  properly  over- 
looked that  the  custody  which  is  sought  by  the 
mother  is,  in  truth  and  effect,  the  custody  of 
the  grandparents.  On  the  other  hand,  the 
faher  is  not  only  able  but  will  properly  provide 
for  the  care  of  the  child,  and  his  home  will  al- 
ways bo  onen  to  the  mother,  and  in  bis  custody 
lies  the  best  interests  of  tlie  child,  in  my  judg- 
ment" 

We  concur  in  the  views  thus  expressed  and 
in  the  result  to  which  they  lead. 

The  order  of  the  Court  of  Chancery  is  aX- 
flrmed. 


ANDREAS  V.  ANDREAS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1915.)    • 

HUSBAWD    AND    WllB    «=>49%— GONVETANCB 

TO  WiPB— Pbesumption  of  Gift. 

Where  a  husband,  through  a  third  party, 
conveys  lands  originally  owned  by  him  to  his 
wife,  there  is  a  presumption  of  a  gift  to  the  wife. 

TEA.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  249-255,  257 ;  Dec.  Dig. 
>S=49%.] 

Appeal  from  Court  of  Chancery. 

Bill  by  Wendel  Andreas  against  Hattle 
Andreas.  From  a  decree  for  defendant  (94 
Atl.  415),  complainant  appeals.    Affirmed. 
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McCarter  ft  FhgHsTi,  of  Newark,  for  appel- 
lant. Vrendenbnrgh,  Wall  &  Carey,  of  Jer- 
sey City,  for  appellee. 

PBR  CURIAM.  Tbe  bill  in  this  case  was 
filed  by  the  husband  against  his  wife  to  com- 
pel her  to  convey  him  a  tract  of  land  which 
originally  was  owned  by  him,  and  which  he 
had  deeded  to  her  through  one  Van  Yalen 
as  a  conduit  His  claim  was  that  the  prem- 
ises were  conveyed  to  the  wife  under  condi- 
tions which  created  a  resulting  trust  In  his 
favor,  and  that  she  refused  to  execute  that 
trust.  The  contention  of  the  wife  was  that 
the  conveyance  was  Intended  to  be  by  way 
of  a  voluntary  settlement  upon  her.  The 
learned  Vice  Chancellor  before  whom  the 
case  was  heard,  after  a.  consideration  of  all 
thQ  testimony,  concluded  that  tbe  complain- 
ant had  failed  to  rebut  the  presumption  of  a 
gift  in  favor  of  the  wife  by  proof  of  tbe 
convincing  character  required  In  such  a  case. 
We  concur  in  the  conclusion  thus  reached, 
and  are  satisfied  with  the  opinion  of  tbe  Vice 
Chancellor  upon  this  point  This  being  so, 
we  find  it  unnecessary  to  consider  the  other 
question  discussed  by  him,  namely,  whether, 
if  the  proofs  submitted  by  the  complainant 
had  been  sufficient  to  establish  a  resulting 
trust,  his  purpose  in  creating  it  (to  induce 
the  tax  assessor  to  cut  down  the  assessed 
valuation  of  certain  lands  held  by  him  of 
which  tbe  locus  in  quo  was  a  part)  was  so 
contrary  to  public  policy  as  to  Justify  a  court 
of  equity  in  refusing  its  aid  in  enforcing  tbe 
trust 

The  decree  appealed  from  will  be  affirmed. 


PliAHN  T.  GIVBRNAUD  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1915.) 

1.  Appbai,  ANn  Bbbob  €=>353— Extension  or 
Time— STATtrra»— Rbtboactivk    Operation 


Act  March  30,  1914  (P.  L.  p.  133),  pro- 
viaes,  relative  to  appeals  from  tbe  Court  of 
Chancery,  that  "in  all  cases  where  final  decree 


has  heretofore  been  filed  or  may  hereafter  be 
filed"  the  Chancellor  may  in  his  discretion  by  an 
order  made  not  more  than  six  months  after  the 
time  limited  for  taking  an  appeal  extend  the 
time  for  taking  an  appeal.  Held,  that  this  act 
is  retroactive  in  its  operation,  and  the  general 
rule  that  statutes  are  to  be  so  construed  as  to 
give  them  prospective  operation  only,  if  such 
construction  is  reasonably  possible,  bad  no  ap- 
plication, as  the  legislative  intent  that  the  pro- 
vision shall  have  retroactive  operation  is  plain- 
ly manifest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1920-192^;  Dec.  Dig.  <S=> 
353.] 

2.   CONSTITDTIONAL   IiAW    «=»111— VaUDITT— 

Retboactivb  Opbbation— Impaibino  Vest- 
ed Rights. 

In  a  suit  by  a  divorced  wife  to  set  aside 
the  decree  of  divorce  and  restore  her  marital 
status,  so  that  she  might  enforce  against  her 
deceased  husband's  estate  a  claim  which  other- 
wise would  be  ban-erl  by  limitations,  the  bill 
was  dismissed  on  Jannary  9,  1913.  Act  May  15, 
1907  (P.  L.  p.  452),  then  required  appeals  from 


final  decrees  of  the  Court  of  Chaneery  to  be 
taken  within  one  year  and  no  appeal  was  so 
taken  within  such  time.  Act  March  SO,  1914 
(P.  li.  p.  133),  provided  that  where  final  de- 
cree bad  theretofore  been  filed,  or  might  there- 
after be  filed,  the  Chancellor  might  in  his  dis- 
cretion by  an  order  made  not  more  than  six 
months  after  the  time  limited  for  taking  an 
appeal,  extend  the  time  for  appealing.  Held, 
that  as  the  decree  dismissing  the  bill  conclu- 
sively settled  tbe  ri^ht  of  the  defendants  to  hold 
the  property  of  their  decedent's  estate  free  from 
tbe  claim  of  tbe  wife,  and  therefore  established 
a  property  right  which  became  vested  by  the 
expiration  of  the  time  within  which  an  appeal 
might  have  been  taken,  this  right  could  not 
thereafter  be  impaired  by  legislative  enactment; 
and  the  act  of  1914  so  far  as  it  operated  to  re- 
vive the  right  of  appeal  after  it  had  expired 
and  propeitr  rights  had  become  vested,  is  un- 
constitntionaL 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  267-269;   Dec.  Dig.  «=» 

Appeal  from  Court  of  Chancery. 

Suit  by  Jeanne  M.  J.  Glvemaad  against 
Charles  Givemaud  and  others,  tn  which  Da- 
vid F.  Flahn,  administrator,  etc.,  was  sub- 
stituted as  complainant  From  an  order  au- 
thorizing the  taking  of  an  appeal  from  a  de- 
cree dismissing  the  bill,  defendants  appeal. 
Reversed. 

Gilbert  Collins,  of  Jersey  City,  and  Dougal 
Herr,  of  Hoboken,  for  appellants.  J.  W. 
Rufus  Besson,  of  Hoboken,  and  M.  T.  Kosea- 
berg,  of  Jersey  City,  for  appellee. 

6UMMERB,  O.  I.  In  May,  1910,  Jeanne 
M.  J.  Givemand,  a  resident  of  the  republic 
of  France,  filed  her  bill  in  this  cause,  seeking 
thereby  to  have  set  aside  and  declared  void, 
upon  the  ground  of  fraud  practiced  upon  the 
Court  of  Chancery,  a  decree  entered  in  that 
court  In  February,  1872,  divorcing  her  from 
her  husband,  Barthelemy  h.  Givemaud,  and 
to  have  her  marital  status  restored,  so  that 
she  might  enforce  against  his  estate  (he  hav- 
ing died  in  January,  1908)  a  claim  of  some 
$9,000,  with  interest,  which  was  founded  up- 
on a  judgment  recovered  by  her  against  her 
then  husband  in  one  of  the  French  courts  in 
the  year  1866.  The  defendants  having  an- 
swered, the  cause  having  come  on  to  be 
heard;  and  tbe  merits  of  the  case  having  been 
adjudged  in  favor  of  the  defendants,  a  de- 
cree was  entered  dismissing  the  bill  upon  the 
9th  day  of  January,  1913.  More  than  a  year 
thereafter,  and  on  January  19,  1914,  Mrs. 
Givemaud  died,  without  having  appealed 
from  the  decree.  In  June  of  that  year  her 
administrator  obtained  an  order  from  the 
Court  of  Chancery  substituting  him  as  the 
complainant  In  the  cause,  and  a  further  or- 
der authorizing  him  to  take  an  appeal  from 
the  decree  on  or  before  the  8th  day  of  July 
then  next.  The  present  appeal  Is  taken  from 
this  latter  order. 

At  the  time  of  the  making  of  the  final  de- 
qree  in  this  cause  the  complainant  was  re- 
quired, in  case  she  desired  to  appeal  there- 
from, to  take  such  appeal  within  one  year 
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after  sadi  decree  was  mad&  Pamph.  Laws 
1907,  p.  462.  By  force  of  tbls  statutory  pro- 
Tlsion,  tberefore,  her  rlgrht  to  appeal  was  de- 
termined on  the  8th  day  of  January,  1014, 
eleven  days  hefore  her  death.  On  the  30th 
day  of  March,  1914,  the  Legislature  amended 
the  act  of  1907  by  adding  thereto  the  follow- 
ing: 

"Provided,  •  •  •  that  in  all  cases  where 
final  decree  has  heretofore  been  filed  or  may 
hweafter  be  filed  the  Chancellor  may,  tn  his 
discretion,  by  order  made  not  more  than  six 
mouths  after  the  time  herein  above  limited  fot 
taking  an  apoeal,  extend  the  time  of  the  appel- 
lant for  making  his  appeal  for  a  period  not  ez- 
ceedutK  six  months  from  the  expiraticm  of  the 
time  so  limited."     P.  L.  p.  134. 

It  was  pursuant  to  this  enactment  tliat  the 
CSumcellor  made  the  order  appealed  from, 
and  the  contention  of  the  appellants  before 
va  is  that  the  Chancellor's  order  was  improve 
idently  made,  first,  because  the  statute  Is 
not  retroactive,  and,  second,  because^  if  It  is 
to  be  given  such  effect.  It  violates  vested 
rights  of  the  defendants,  and  is  therefore  un- 
oonstitntional. 

[1]  We  think  the  first  of  these  contentlODS 
is  unsound.  We  admit,  of  course,  the  sound- 
ness of  the  rule  that  statutes  are  to  be  so 
construed  as  to  give  them  prospective  opera- 
tions only.  If  such  ccMistmction  is  reasonably 
possible,  but  are  clear  that  this  rule  has  no 
application  to  the  present  enactment,  because 
the  legislative  intend  that  the  provision 
should  liave  retroactive  operation  Is  plainly 
manifested  by  the  use  of  the  words  "in  ail 
cases  where  final  decree  has  heretofore  been 
filed,  or  may  hereafter  be  filed."  To  hold 
otherwise  would  be  to  eliminate  the  words 
"aU"  and  "heretofore,"  the  latter  of  which  Is 
used  In  contrast  with  ttie  word  "hereafter" 
wlilcli  follows  it  in  the  clause. 

[2]  TMs  brings  us  to  a  c<»8lderatlon  of  <the 
second  ground  of  attack  upon  the  order, 
namely,  that  the  statute  Is  void,  so  far  as  the 
present  defendants  are  concerned,  as  tnter- 
feilng  with  vested  rights.  It  la  to  be  remem- 
bered that  the  primary  purpose  sought  to  be 
accomplished  by  the  bill  in  the  cause  was  to 
place  Mrs.  Olvemaud  In  such  a  posltloa  (by 
restoring  her  status  as  the  wife  of  her  for- 
mer husband)  that  she  could  enforce  against 
Ids  estate  a  claim  whlcti  was  otherwise  Img 
since  barred  by  the  statute  of  limitations. 
The  efFect  of  the  final  decree,  therefore,  un- 
less reversed  on  appeal,  was  to  conclusively 
settle  the  right  of  the  defendants  to  hold  the 
property  of  their  decedent's  estate  free  from 
Uw  dalm  which  Mis.  Oivernaud  sought  to 
enforce  against  It;  and  this  right  became 
absolutely  vested  on  the  9th  day  of  January, 
1914,  when  the  time  Within  which  the  com- 
plainant was  entitled  to  appeal  expired  under 
the  statute  then  existing.  The  decree  having 
established  a  property  right,  and  that  right 
having  become  vested  by  the  expiration  of 
the  time  within  which  an  appeal  might  liave 
been  taken,  it  could  not  thereafter  be  Impair-  j 


ed  by  legislative  enactment  Tbia  is  the  doe- 
trine  declared  by  the  Court  of  Appeals '  of 
New  Toi*  In  Germania  Savings  Bonk  v.  Sus- 
pension Bridge,  159  N.  T.  362,  54  N.  H.  83, 
and  by  the  Supreme  Court  of  Maine  In  Atkin- 
son V.  Dunlap,  50  Me.  111.  It  Is  fully  sup- 
ported by  the  reasoning  of  Chief  Justice 
Beasley  in  the  opinion  delivered  by  him  in 
our  Supreme  Court  in  Kyder  v.  Tnison's 
Bz'rs,  41  N.  J.  Law,  10,  and  by  that  of  Justice 
Dixon,  speaking  for  this  court,  in  the  case  of 
Moore  v.  State,  43  N.  J.  Law,  203,  39  Am.  Bep. 
55S,  and  meets  with  our  entire  approval.  We 
are  not  to  be  understood  as  denying  the  pow- 
er of  the  Legislature  to  extend  the  time  to 
appeal  before  that  right  has  expired  by  limi- 
tation. What  we  do  determine  is  that  a  stat- 
ute like  that  which  we  have  been  discussing 
is  unconstitutional,  so  far  as  It  operates  to 
revive  a  right  of  appeal  after  It  has  expired 
under  the  then  existing  law,  and  property 
rights  have  thereby  become  vested, 
The  order  appealed  from  must  be  reversed. 


PLAHN  V.  OIVERNAUD  et  al 

(Court  of  Errors  and  Appeals  cf  New  Jeisey^ 
Ifbv.  ISv  1915.) 

Appeal  from  CJourt  of  Chancery. 

Action  by  David  F.  Flahn,  administrator, 
against  Charles  L.  Olvemaud  and  others.  From 
a  decree  diamiasing  the  biU,  complaisant  ap- 
peals.    Appeal  dismissed. 

J.  W.  Rufos  Besson,  of  Hoboken,  and  M.  T. 
Rosenberg,  of  Jersey  City,  for  appellant.  Gil- 
bert Collins,  of  Jersey  City,  and  Dongal  Herr, 
of  Hoboken,  for  appeuees.  ' 

PER  CTTBIAM.  The  appeal  in  this  case  was 
taken  by  Flahn  adminigtrator  of  Jeanne  M.  J. 
Glvemaud,  from  a  final  decree  dismissing  the 
complninant's  bill.  The  decree  was  made  on 
the  8th  day  of  January,  1913,  and  the  appeal 
was  token  on  the  6th  day  of  July,  1914,  nearly 
a  year  and  six  months  Inter, 

For  the  reasons  stated  in  our  opinion  (96  Atl. 
40)  in  disposing  of  the  appeal  taken  by  the 
defendants  fr<nn  an  order  of  the  Chancellor  ex- 
tending the  time  of  the  complainants  for  filing 
their  appeal  from  January  8,  1914,  to  July  8tfi 
of  that  year,  the  present  appeal  must  be  dis- 
mfaned. 


PAUL  et  al.  v.  HABER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1915.) 

1.  Fbaudb,  Statute  of  €=>23  —  Evidewce — 
Payment  or  Debt  or  Anotheb. 

That  the  owner,  when  subcontractors  were 
going  to  quit  when  the  work  was  a  little  more 
than  half  done,  offered  to  pay  them  if  they  would 
continue,  warrants  a  finding  of  an  original  prom- 
ise on  the  part  of  the  owner  to  become  primarily 
liable,  creating  a  new  contract  between  the  own- 
er and  subcontractors. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  iS  18, 19;  Dec.  Dig.  «s»28.] 

2.  CoKTBACTs  «=>230— Actions— Recovebt. 

Where  the  owner  of  a  building  agreed  to 
pay  snbcontractors  if  they  would  continue  and 
would  not  quit,  they  may  recover  the  value  of 
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the  work,   thoush  no  terma  of  payment  were 
agreed  upon  and  no  amoant  fixed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dl«.  S  1068;  Dec.  Dig.  «S=>230.1 

Appeal  from  Supreme  Court. 

Action  by  Samuel  Paul  and  Abraham  Hoff- 
man, copartners  trading  as  Paul  &  Hoffmao, 
against  Hill  Haber.  From  a  Judgment  lor 
plaintiffs,  defendant  appeals.    Affirmed. 

Weller  ft  Lichtensteln,  of  Hoboken,  for  ap- 
pellant Abraham  Levitan,  of  Jersey  City, 
for  appellee. 

PBB  CURIA&L  Tills  action  was  original- 
ly brought  by  the  plaintlflb,  who  were  sub- 
contractors under  Maloyfsky,  the  contractor, 
against  Haber,  the  owner,  upon  a  stop  no- 
tice. Afterward  the  complaint  was  amended 
to  the  common  counts  In  assumpsit,  and  the 
plaintiffs  sought  to  recover  as  upon  an  orig- 
inal contract  with  Haber,  the  owner.  We  are 
not  to  be  understood  as  approving  the  use  of 
the  common  counts,  but  no  question  was  rais- 
ed on  that  score,  and  we  proceed  to  the  mer- 
its. 

[1  ]  We  have  merely  an  agreed  statement  of 
the  evidence,  and  no  findings  of  the  facts  in 
issue;  but  the  court  must  have  found,  in 
order  to  render  judgment  for  the  plaintiffs, 
that  there  was  an  original  contract  between 
them  and  the  defendant.  It  is  tills  finding  of 
which  the  appellant  complains.  The  legal 
question  Is,  therefore,  whether  there  was  any 
evidence  Justifying  such  a  finding.  We  think 
there  was.  When  the  work  which  the  plain- 
tiffs had  contracted  to  do  for  Maloyfsky  was 
a  little  more  than  half  done,  the  plaintiffs 
were  going  to  quit.  The  defendant  said,  "Go 
on  and  finish  the  work,  and  I  will  pay  you." 
It  was  clearly  open  to  the  court,  sitting  as 
a  jury,'  to  find  that  this  was  an  original 
promise  of  the  defendant,  and  not  merely  a 
collateral  promise  to  pay  Maloyfsky s  debt. 
The  consideration  was  the  new  obligation 
that  the  plaintiffs  came  under — to  work  for 
the  defendant  rather  than  for  Maloyfsky. 
The  case  is  within  the  rule  of  Fitzgerald 
Spear  Co.  v.  Kelly,  81  N.  J.  Law,  6,  83  Aa 
491.  affirmed  83  N.  J.  Law,  626,  85  AU.  1134. 

[2]  Whether  this  conduct  of  the  plaintiffs 
amounted  to  an  acceptance  of  Haber's  offer 
and  brought  them  under  a  new  contractual 
obligation  to  him  depended  upon  the  infer- 
ence to  be  drawn  from  the  conversation  and 
acts  of  the  parties,  and  this  inference  was 
for  the  trial  Judge  to  draw;  he  must  have 
found  for  the  plaintiffs,  and  we  cannot  re- 
view that  finding.  It  is  immaterial  that  no 
terms  of  payment  were  agreed  on  and  no 
amoant  fixed.  If  there  was  an  original  con- 
tract between  the  plaintiffs  and  defendant, 
there  might  be  a  recovery  of  the  value  of  the 
work. 

It  is  also  immaterial  whether  or  not  we 
should  have  given  more  weight  than  the  trial 
judge  did  to  the  fact  that  the  plaintiffs  ac- 
cepted a  payment  of  $200  from  Maloyfsky, 


and  sued  at  first  upon  a  stop  notice,  as  41 
the  debt  were  the  debt  of  Maloyfsky  for 
which  the  defendant  was  liable  only  by  vir- 
tue of  the  Mechanics'  Uen  Act  (P.  I>.  1898, 
p.  538). 
The  Judgment  Is  affirmed,  with  costs. 


DBVXJN  et  al.  v.  WILSON  et  aL 
(Court  of  EJrrors  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 
L  E)viDKNOK    4=»83  —  CoiacissiOH    Foav    oV 

OOVEBNHENT— PbEBUMFIIOHS, 

Where  a  city  having  adopted  the  commis- 
sion form  of  government  provided  by  Act  April 
26,  1911,  held  an  election  provided  for  by  Act 
April  7,  1914,  it  must  be  presumed  that  after 
election  the  commissioners  promptly  organized, 
and  therefore  the  existing  municipal  govern- 
ment immediately  came  to  an  end  under  the  first 
statute,  providing  that,  uj;>on  organization  of 
the  commusioners,  the  city  council  or  other  gov- 
erning body  shall  ipso  facto  be  abolished. 

[Ed.  Note. — ^For  other  cases,  see  EMdencet 
Cent  Dig.  |  105 ;   Dec.  Dig.  «s»83.] 

2.   CONBTITUTIONAI,  LaW  ^=»4S— YALIOITT  OT 

Statutes— Pkesttuftions. 
A  statute  is  presumed  to  be  a  binding  enact- 
ment until  it  is  jndidally  declared  invalid ;  con- 
sequently a  statute  relating  to  commission  form 
of  government  must  after  election  thereunder 
be  treated  as  valid  notwithstanding  it  is  ques- 
tioned. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  t  46;  Dee.  Dig.  «s»48; 
Statutes,  Cent  Dig.  i  56.] 
8.  EjUCotions  «=9305— Oontebi— Cesiiobabi. 
Certiorari  brought  to  contest  an  election 
under  Act  April  25, 1911,  and  Act  April  7,  1914, 
relating  to  commission  form  of  government,  on 
the  ground  that  the  acts  were  unconstitutional, 
does  not  suspend  the  working  of  the  acts  so 
as  to  prevent  the  commissioners  from  becom- 
ing the  governing  body  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §§  317-332 ;    Dec.  Dig.  «=»305.] 

4.   MUNICIPAI,     COBPORATIONS     9s»17— BlQIIT 

TO  QusarioN— De  Facto  CoRPOKATioif.  ; 
Private  citizens  cannot,  where  commission- 
ers elected  under  Act  April  7,  1914,  have  as- 
sumed office,  question  the  existence  of  a  com- 
mission form  of  government  provided  for  by 
Act  April  25,  1911,  on  the  ground  tltat  the  acts 
were  unconstitutional;  for  in  such  case  there 
is  a  de  facto  government  which  cannot  be  chal- 
lenged by  Individuals. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  34-39;  Dec  Dig. 
i8=>17.] 

Appeal  from  Snprane  Court, 

Application  by  JcAn  O.  DevUn  and  another 
for  writ  of  certiorari  against  Henry  Wilson 
and  others.  From  a  judgment  dlamiasing  the 
writ,  prosecutors  appeal.     Affirmed. 

Elmer  W.  Demarest,  of  Jersey  City,  for  ap- 
pellants. Ollbert  CoDlns,  of  Jersey  Olty,  for 
appellees. 

OUMMERE,  C.  J.  The  city  of  Bayonne,  at 
a  special  election  held  on  March  B,  1915, 
adopted  by  a  majority  vote  of  its  electors  the 
act  of  April  25,  1911,  entitied  "An  act  relat- 
ing to,  regulating  and  providing  for  the  gov- 
ernment of  cities,  towns,  boroughs  and  other 
mnnicUialitles  within  this  sUte"  (P.  L.  p. 
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462),  commonly  known  u  tbe  Walab  Act,  and 
thereby  became  sabject  to  the  provisions  of 
that  statute.  The  primary  parpoee  of  the 
leglalatloa  is  to  substitute  government  by 
commission  in  the  place  of  that  provided  by 
the  vaxloua  municipal  charters  and  the  gen- 
eral laws  of  the  state  regulating  municipal 
affalxs ;  and  In  the  execution  of  that  purpose 
every  city,  town,  et&,  that  adopts  It  is  re- 
quired, by  a  supplement  thereto  approved 
April  7,  1914  (P.  U  p.  ITO),  to  hold  an  elec- 
tion for  commlsslonera  on  the  fifth  Tuesday 
following  that  on  which  tbe  act  was  adopt- 
ed. In  accordance  with  the  mandate  of  this 
supplement  an  election  was  held  on  the  13tb 
of  April,  1916,  and  the  canvass  of  the  votes 
then  cast  showed  that  the  defendants  In  the 
present  Utigatlon  were  duly  elected  as  com- 
missioners. The  day  following  application 
was  made  by  the  prosecutors,  one  of  whom 
was  a  candidate  for  the  office  of  commission- 
er at  such  election,  and  the  other  of  whom 
was  a  resident  of  and  voter  in  the  city  of 
Bayonne,  for  a  writ  of  certiorari  to  review 
the  validity  of  this  election,  prtncipally  upon 
the  ground  that  the  supplement  of  1014  un- 
der which  it  was  held  provided  for  a  prefer- 
ential system  of  voting,  thereby  permitting 
the  selection  of  candidates  for  the  office  of 
commissioner  who  had  not  received  a  majori- 
ty of  all  the  votes  cast ;  tbe  contention  being 
that  BU<^  legislation  was  violative  of  the  pro- 
vlsloDs  of  the  Gonstltntion  dealing  with  the 
exercise  of  the  elective  frandilse.  The  writ 
was  allowed,  and,  argnment  having  been  had 
upon  Its  return,  the  Supreme  Ck>urt  held  the 
statute  valid,  and  dismissed  the  writ  The 
prosecutors  appeal  from  Oie  Judgment  of  dis- 
mlaaaL 

[1-3]  The  second  section  of  the  Walsh  Act 
provides  that  the  terms  pf  office  of  the  com- 
miaaioners  first  elected  thereunder  shall  com- 
mence on  the  first  Tuesday  following  their 
election,  and  that  upon  their  organization 
the  dty  council,  or  other  governing  body, 
"shall  be  Ipso  facto  abolished,  and  the  terms 
of  all  coundlmen,  or  aldermen,  and  all  other 
officers  whether  elective  or  appointive,  shall 
Immediately  cease  and  determine."  By  vir- 
tue of  this  enactment,  therefore,  the  terms  of 
office  of  the  present  respondents  began  on  the 
20th  of  Aprfl,  and,  when  they  organized 
(which  they  are  presumed  to  have  done 
promptly  thereafter),  the  theretofore  existing 
municipal  government  came  to  an  end,  as  did 
the  terms  of  all  municipal  officers  elected  or 
appointed  thereunder,  and  the  respondents 
became  the  sole  governing  body  of  Bayonne ; 
for  the  statute  is  presumed  to  be  a  binding 
enactment,  and  is  to  be  obeyed  as  such  until 
it  is  Judicially  declared  to  be  invalid.  Lang 
V.  Bayonne,  74  N,  J.  Law,  465,  463,  68  Atl.  80. 
16  U  B.  A.  (N.  S.)  93,  122  Am.  St.  Rep.  381, 
12  Ann.  Cas.  961.  And  they  begame  such  not- 
withstanding, the  fact  that  the  certiorari  was 
allowed  prior  to  the  date  when  their  terms 
of  office  began ;  tor  ttie  writ  was  not  Intended 


to,  and  could  not,  opiate  as  a  stay,  and  so 
suspend  the  working  of  the  statute. 

[4]  From  what  has  been  stated  it  is  quite 
apparent  that  the  purpose  sought  to  be  accom- 
[flished  by  the  prosecutors  Is  the  overthrow 
of  the  government  now  existing  in  the  city 
of  Bayonne;  and  It  has  been  assumed  that 
this  can  be  done  by  the  Institution  of  proper 
proceedings  by  private  citizens,  when  it  is 
shown  that  the  government  has  been  organiz- 
ed under  an  unconstitutional  statute.  But 
such  an  assumption  is  entirely  unwarranted. 
The  matter  is  one  which  concerns  the  pub- 
lic, not  individuals.  It  affects  the  power  of 
the  state  to  maintain  nnlnterrupted  govern- 
ment within  its  several  political  subdivisions. 
And,  because  the  determination  of  the  ques- 
tion whether  or  not  a  de  facto  municipal  gov- 
ernment shall  be  permitted  to  ecmtlnue  its 
existence  involves  a  matter  of  state  policy, 
both  the  Supreme  Court  and  this  court  have 
declared  that  until  the  Attorney  General  In- 
tervenes the  continued  discharge  of  its  gov- 
ernmental functions  by  such  a  body  cannot 
be  arrested.  In  the  case  of  Attorney  General 
V.  Town  of  Dover,  62  N.  J.  Law,  138,  140,  41 
Atl.  88,  the  principle  Is  thus  stated : 

"No  private  citizen  can  challenge  tbe  legal 
existence  of  organized  municipal  government. 
It  can  be  Bnccessfully  assailed  only  by  the  At- 
tomef  General.  Until  he  intervenes  to  contro- 
vert its  authority,  and  until  he  institutes  pro- 
ceedings by  which  it  ia  overturned  and  suppress- 
ed, *  *  •  the  public  functions  with  which  it 
is  charged  •  •  •  may  be  lawfully  exercised 
by  its  officials  as  de  facto  ot&e&ea." 

In  Lang  v.  Bayonne,  supra,  thla  oonrt,  in 
discussing  the  same  matter  (oplnicai,  74  N.  J. 
Law,  462,  68  AtL  93,  16  L.  R.  A.  (K.  S.)  83, 
122  Am.  St^  Rep.  391, 12  Ann.  Gas.  861),  used 
language  to  the  Uke  effect,  viz.: 

"Such  corporations  are  declared  to  be  de  facto 
corporations,  •  *  •  and  •  •  •  courts  re- 
fuse to  permit  the  legality  of  their  existence  to 
be  called  into  question,  except  by  the  state  itself, 
through  its  Attorney  General,  and  hold  that,  so 
long  as  the  state  does  not  gee  fit  to  interfere 
and  .terminate  the  existence  thereof  by  direct 
proceeding  brought  by  the  Attorney  General,  a 
municipal  corporation  which  has  been  created 
by  aa  unconstitutional  statute  may  exercise  up- 
on the  citizen,  through  its  officers,  tbe  powers 
conferred  upon  it  by  the  statute  as  fully  and 
completely  as  if  it  was  created  by  a  law  valid 
in  every  particular." 

Concluding,  as  we  do,  that  tbe  appellants 
have  no  status  to  (Challenge  the  legality  of 
the  present  government  of  Bayoime,  the  va- 
lidity of  the  act  of  1914  (the  supplement  to 
the  Walsh  Act)  is  not  properly  before  us  for 
consideration. 

Wot  the  reasons  we  have  stated,  the  ]udg^ 
ment  of  the  Supreme  Court  dltanlsslag  the 
wilt  will  be  affirmed. 


ORPEN  V.  WATSON  et  al. 

(Cotrrt  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  16,  1816.) 

Appeal  from  Supreme  (3ourt. 

Certiorari  by  J.  B*rederick  Orpen  against  John 

Watson  and  otheiSk    From  a  judgment  of  the 
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Bapreme   Conrt    (03   AtL   853)    dismissing   the 
writ,  prosecutor  appeals.    AflSnned, 

Theodore  Strong,  of  New  Brunswick,  for  ap- 
pellant William  u.  Edwards,  of  Jersey  City, 
for  appellees. 

PER  CURIAM.  For  the  reasons  stated  in 
our  opinion  in  Devlin  v.  Wilson,  96  Atl.  42, 
delivered  at  the  present  term,  the  judgment  on- 
der  review  will  be  affirmed. 


TOWN  OF  MONTCIiAIB  v.  STATE  BOARD 

OF  EQUALIZATION  OF  TAXES  et  aL 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  6,  1915.) 

Taxation     4=s>493  —  AsaeseMKNTs  —  Statb 
BoABD  OF  Equalization— Review. 

The  Supreme  Court  is  not  bound  by  a  find- 
ing of  the  state  board  of  equalization  of  taxes 
that  an  academy  reincorporated  under  Act  April 
21,  1898  (P.  Ia  p.  422),  as  an  association  not  for 
profit  was  not  conducted  for  profit;  its  finding 
being  an  inference  from  other  facts  found,  and 
the  question  being  a  mixed  one  of  law  and  fact. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Otait,  Dig.  If  876-888;  Dec.  Dig.  <S=3>493;  Ap> 
peal  and  Error,  Cent  Dig.  1 141.] 

Appeal  from  Supreme  Court 

Certiorari  by  the  Town  of  Montclalr,  In 
tbe  County  of  Essex,  against  the  State  Board 
of  Equalization  of  Taxes  and  the  Montclair 
Ac&demy-MacVlcar  Foundation,  to  affirm  a 
tax  on  the  Academy.  From  a  judgment  of 
the  Supreme  Court.  (86  N.  J.  Law,  4dT,  92 
Atl.  270)  reversing  and  setting  aside  the  find- 
ing of  the  State  Board  of  Taxes  and  affirm- 
ing the  tax,  defendants  appeal.    Affirmed. 

Llndabury,  Depue  &  Fanlks,  of  Newark, 
for  appellants.  Charles  H.  Hartshome,  of 
Jersey  City,  for  appellee. 

PER  CURIAM.  Tbe  Montclair  Aeademy- 
MacVlcar  Foundation  was  originally  Incor- 
porated under  the  general  corporation  act  of 
1896  (P.  L.  p.  277),  and  was  taxed  under 
the  general  tax  act  of  1903  (P.  L.  p.  394). 
Afterwards  a  new  corporation  was  organiz- 
ed under  the  act  of  1898  (P.  L.  p.  422)  to 
incorporate  associations  not  for  pecimiary 
profit,  and  the  academy  corporation  convey- 
ed all  its  property  to  the  new  association. 
Claiming  to  be  exempt  from  taxation,  be- 
cause It  was  an  Incorporated  association  not 
for  pecuniary  profit,  tbe  academy  appealed 
from  an  assessment  of  taxes  levied  by  tbe 
town  of  Montclair  for  tbe  year  1912  to  the 
Essex  county  board  of  taxation,  which  set 
aside  tbe  assessment,  from  which  determi- 
nation the  town  of  Montclair,  being  aggriev- 
ed, appealed  to  tbe  board  of  equalization 
of  taxes  of  New  Jersey,  which  sustained  the 
action  of  tbe  county  board.  Thereupon,  on 
certiorari,  tbe  Supreme  Court  reversed  and 
set  aside  the  action  of  tbe  state  board,  and 
affirmed  the  taxes.  The  Supreme  Court  in 
its  opinion  observed: 

"The  state  board  found  as  a  taet  that:  The 
Montclair  Academy-MacVicar  Foundation  was 
a  school 'Or  B«tademyaot  condnoted  for  profit  on 


May  20.  1912.'  This  finding,  Ite  final  one,  is 
manifestly  an  inference  from  the  other  facts 
found,  most  of  which  are  above  recited.  We  are 
not  bound  by  this  inference  of  fact,  but  make 
our  own  finding."  86  N.  J.  Law,  497,  92  AtL 
270. 

The  assertion  of  tiie  Supreme  Court  that 
this  finding  was  an  Inference  was  correct 
But  this  finding  by  the  state  board,  namely, 
that  "Ihe  Montclair  Academy-MacVicar 
Foundation  was  a  scbo(4  or  academy  not 
conducted  for  profit  on  May  20,  1912,"  when 
the 'tax  was  levied,  was  a  mere  deduction 
from  the  other  facts  found,  and  was  errone- 
ous. A  proper  inference  from  the  antecedent 
facts  required  a  diametrically  opposite  find- 
ing, viz.,  that  the  academy  was  a  school  con- 
ducted for  profit  on  the  date  mentioned.  The 
Supreme  Court  was  not  bound  by  the  er- 
roneous conclusion  reached  by  the  state 
board,  and  rightly  decided  the  mixed  ques- 
tion of  law  and  fact,  notwithstanding  the 
contrary  rrault  bad  been  reached  by  the  con- 
clusion of  tbe  state  board  from  the  same 
facts.  The  case  is  similar  to,  although  not 
identical  with,  New  York  Bay  R.  R.  Co.  v. 
Newark,  82  N.  J.  Law,  591,  595,  83  AU.  962. 

Tbe  Judgment  under  review  must  be  af- 
firmed. 


OUMBERIiAND  TRUST  CO.  OF  BRIDQB- 
TON  V.  B.  S.  AYAR8  &  SONS  CO.  (J.  B. 
TYQEBT  00.,  Intervener).     (No.  6.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  22,  1915.) 

(Bytto^i  &y.  tfte  OourtJ 
Factors  <S=>18— Title  to  (Joodb— Conotbuo* 

HON  or  CONTBAOT. 

A  contract  whereby  T.  agreed  to  ship  to 
A.,  a  corporation,  for  sale  to  others,  certain  fer- 
tilizers, and  providing  that  A.  would  hold  in 
trust  and  separate  for  settlement  of  T.'s  account 
with  A.,  all  said  goods  unsold  and  all  currency, 
open  accounts,  notes,  liens,  mortgages  or  other 
value  received  for  goods  sold,  held  to  preserve 
to  T.  a  legal  or  equitable  title  to  such  goods  and 
their  proceeds,  unaffected  by  a  chattel  mort- 
gage given  by  A.,  or  .its  subsequent  insolvency 
and  a  receivership. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  fi  17-19;    Dec  Dig.  <S=»18.] 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Cumberland  Trust  Company  of 
Brldgeton  against  tbe  B.  S.  Ayars  &  Sons 
Company.  Tbe  J.  E.  Tygert  Company  inter- 
vened. From  a  decree  advised  for  Intervener 
(83  N.  J.  £q.  479,  91  Atl.  813),  complainant 
appeals.    Modified  and  affirmed. 

See,  aUo,  96  Att.  46. 

Walter  H.  Bacon,  of  Brldgeton,  for  appe- 
lant David  O.  Watklns,  of  Woodbary,  tat 
appellee. 

PARKER,  J.  Tbe  queetlons  in  this  case 
arise  on  the  interveotlon  of  J.  E.  Tygeit  Com- 
pany In  an  insolvency  and  receivership  pro> 
cecding  Instituted  by-  tbe  Clombeilaiid  Trust 
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Company  as  complainants  to  wind  up  the  af- 
fairs of  B.  S.  Ayars  &  Sons  Company.  The 
complainant  is  holder  of  a  mortgage  on  the 
property  of  the  latter  company,  both  real 
and  personal,  and  the  fundamental  question 
Is  whether  the  Tygert  Company  Is  prior  in 
right  to  the  mortgage  creditors  and  to  the 
title  of  the  receivers  as  representing  general 
creditors,  as  to  certain  mortgages,  notes  and 
other  evidences  <rf  debt,  and  certain  book  ac- 
counts shown  in  the  so-called  "Farmers' 
Ledger"  of  1918,  of  the  Ayars  Company,  by 
reason  of  the  terms  of  a  written  Instrument 
dated  November  13,  1912,  and  signed  for  the 
Ayars  Company,  by  "Arthur  D.  Ayars,  Pres- 
ident and  Treasurer." 

The  significance  and  importance  of  this 
paper  will  better  appear  when  the  methods 
of  business  of  the  Ayars  Company  are  under- 
stood. That  company  was  In  the  business 
of  canning  vegetables  and  fruits,  receiving 
lar£^  quantities  in  crop  season  from  various 
growers.  To  aid  these  growers  and  help  its 
own  business,  It  dealt  in  fertilizers  compound- 
ed according  to  varloos  formulae  and  obtain- 
ed from  various  manufacturers,  including  the 
Tygert  Company,  selling  such  fertlfUzers  to 
the  growers  ob  credit,  and  giving  credit  on 
the  price  thereof  for  the  value  of  products 
delivered  later  to  Its  canning  factory.  All 
this  meant  little  cash  until  the  canned  prod- 
uct was  marketed.  8o  the  Tygert  Company 
gave  rather  long  credit  to  Ayais  Company 
for  fertilizer  delivered  to  It,  and  to  pcotect 
Itself  made  the  arrangement  set  fbrth  In  the 
written  Instrument  In  qoestiati.  It  is  framed 
as  a  proposition  from  Tygert  Company,  ad- 
dressed to  Ayais  Company,  agreeing  to  "ship" 
them  certain  fertilizers  at  specified  prices  to 
such  amount  as  may  be  agreed  up<»i.  Then 
^followed  terms  as  to  freight,  times  and  plac- 
es of  shipment,  and  settlement  by  cash  or 
notes  of  Ayara  Company  or  of  other  parties 
as  the  case  may  be.  The  Important  clause, 
near  the  end,  Is  this: 

"It  is  also  agreed  that  you  will  hold  in  trust, 
and  separate  for  the  settlement  of  our  account 
with  you  all  of  said  goods  unsold,  and  all  cur- 
rency, open  accounts,  notes,  liens,  mortgages  or 
«ther  vohiea  reedved  for  goods  sold." 

The  meaning  and  legal  elFect  of  this  pro- 
vision do  not  seem  to  be  debated  by  appel- 
lant Counsel  for  the  Tygert  Company  main- 
tains that  under  the  contract  and  especially 
in  view  of  this  clause,  the  Ayars  Company  ac- 
quired no  title  to  the  fertilisers  delivered  to 
them  thereimder,  though  they  could  transfer 
good  title  thereto,  to  the  various  growers  to 
whom  they  sold  them.  We  need  not  stop  to 
determine  by  what  name  to  call  this  arrange- 
ment, whether  a  trust  or  a  del  credere  com- 
mission ot  a  coDsignmeDt  on  sale  or  what 
not;  the  Important  thing  is  that  there  was 
nothing  Illegal  about  the  contract,  that  under 
it  eltiier  no  title  vested  In  the  Ayars  Com- 
pany, in  either  the  goods  or  the  proceeds  <rf 
■ale  thereof,  or  that  that  company  was  a 
trustee  to  sell  these  goods,  oollect  the  pro- 


ceeds or  obligations  therefor,  keep  these  In  a 
separate  fund,  and  remit  to  the  Tygert  Com- 
pany In  due  course,  and  that  the  equitable 
title,  or  perhaps  legal  title,  In  all  goods  un- 
sold remained  the  property  of  the  latter  com- 
pany. No  question  arises  in  this  case  under 
the  Conditional  Sales  Act;  so  that  if  the 
agreement  was  duly  executed  as  the  serious 
and  deliberate  act  of  the  parties  and  remain- 
ed In  force,  the  Tygert  Company,  as  to  the 
fertilizers  and  these  proceeds,  retained  either 
an  equitable  title  or  a  legal  one,  and  the 
mortgagee  acquired  no  lien  on,  and  the  re- 
ceivers no  rights  to  either  goods  or  proceeds 
except  as  to  such  parts  of  the  proceeds  as 
represented  profit,  to  which  the  Ayars  Com- 
pany was  entitled  under  the  contract  after 
settlement  of  the  claims  of  the  Tygert  Com- 
pany. 

It  was  urged  before  the  Vice  Chancellor, 
first,  that  the  alleged  contract  was  not  bind- 
ing on  the  Ayars  Company  because  never  au- 
thorized by  the  board  of  directors,  and  be- 
cause Arthur  D.  Ayars  had  no  authority  by 
virtue  of  his  office  to  sign  the  same  on  be- 
half of  his  company;  secondly,  that  the  pa- 
per was  either  intended  as  a  mere  form,  or  if 
originally  entered  into  as  a  serious  obliga- 
tion, was  subsequently  waived  by  the  assent 
of  the  parties  as  shown  by  their  course  of 
action.  We  cannot  find  adequate  support  for 
either  of  these  propositions.  With  respect  to 
the  oflBcIal  authority  of  Arthur  D.  Ayars,  It 
appears  that  he  acted  habitually  as  represent 
Ing  his  company  in  somewhat  similar  transac- 
tions, and  that  the  company  is  estopped  from 
repudiating  his  authority  to  make  such  a 
contract  as  this,  after  the  Tygert  Company 
had  intrusted  It  with  large  amounts  of  mer- 
chandise thereunder,  most  ot  which  has  been 
disposed  of.  The  estoppel  of  course  binds 
the  mortgagee  and  receiver. 

The  claims  that  the  contract  was  not  meant 
to  be  taken  seriously,  and  was  later  waived, 
are  not  borne  out  by  the  evidence.  Situa- 
tions may  arise  in  which  an  apparently  sol- 
emn obligation  Is  not  intended  as  such  by 
either  ptlrty.  McClurg  v.  Terry,  21  N.  J, 
E^.  223.  Bat  the  evidence  must  be  cogent  in- 
deed to  induce  a  ooort  to  disregard  or  set 
aside  a  written  contract  sought  to  be  enforced 
by  one  of  the  parties.  As  to  this,  as  well  as 
the  claim  of  waiver  or  mutual  rescission, 
there  is  nothing  in  the  case  to  call  tor  serious 
consideration. 

The  Court  of  Chancery  decreed  that  under 
the  contract — 

"all  the  said  goods  unsold  and  all  currency,  open 
accounts,  notes,  liens,  mortgages  or  other  val- 
ues received  for  goods  sold  under  and  by  virtue 
of  the.  said  contract,  were  held  in  trust  and 
separate  for  the  settlement  of  the  account  be- 
tween the  said  B.  S.  Ayars  &  Sons  Company 
and  the  petitioner  at  the  time  of  the  insolvoicy 
of  the  said  B.  S.  Ayars  &  Sons  Company ;  and 
that  the  petitioner  herein  has  a  good  and  suffi- 
cient title  to  and  is  entitled  to  all  of  said  goods 
unsold  and  all  currency,  op«i  acoounta,  notes, 
liens,  mortgages  or  other  values  reeeived  for 
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goods  sold  under  and  by  virtue  of  said  contract ; 
and  that  the  said  receivers  in  this  cause  shall 
have  no  right,  title,  or  interest,  either  as  re- 
ceivers or  otherwise,  either  in  said  goods  unsold, 
or  in  the  currency,  open  accounts,  notes,  liens, 
mortgages  or  other  values  received  for  such 
goods  sold  as  aforesaid,  excepting  to  hold  the 
same  in  trust  for  the  petitioner  herein." 

So  far  as  relates  to  the  portion  of  the  de- 
cree declaring  that  the  petitioner  has  a  good 
and  saffldent  title  to  the  goods  unsold  and 
the  proceeds  of  goods  sold,  whatever  form 
such  proceeds  have  taken,  Indlndtng  book  ac- 
counts, and  that  the  recovers  have  no  right 
therein  except  to  hold  them  for  the  benefit  of 
the  petitioners,  the  decree  will  be  affirmed. 

But  the  court  went  further  and  awarded 
an  injunction  against  the  receivers,  coUecttng 
the  unpaid  balances  for  goods  sold,  or  inter- 
fering with  the  Tygert  Company  In  collecting 
the  same.  This  we  think  went  too  far,  for 
the  reason  that  the  accounts  in  the  "Farmers' 
Ledger"  embraced  charges  relating  not  only 
to  Tygert  fertilizers,  but  to  others  received 
from  other  makers;  and  as  such  accounts 
would  normally  be  indivisible  for  purposes  of 
salt  by  the  Ayars  C(»npany,  and  the  separa- 
tion of  the  various  items  into  those  covered 
by  the  agreement  and  those  not  so  covered, 
wlIU  be  a  matter  of  considerable  difficulty, 
and  there  may  be  a  surplus  applicable  to 
profits  to  which  Ayars  &  Co.  would  have  been 
entitled,  the  convenient  administration  of  the 
whole  matter  requires  that  the  receivers 
should  be  left  free  to  collect  these  accounts, 
and  under  the  direction  of  the  Court  of  Chan- 
cery, segregate  and  pay  to  petitioner  su(di 
part  thereof  as  Is  covered  by  the  contract  of 
November,  1912.  As  to  mortgages,  notes, 
and  similar  securltiea  or  evidences  of  debt, 
petitioner  will  be  entitled  to  have  such  of 
them  from  the  receivers  as  It  may  show  to 
be  covered  by  the  contract  In  these  respects 
the  decree  below  should  be  ooodifled;  other- 
wise It  wUl  be  affirmed. 

The  costs  will  be  divided. 


OUMBERIAND  TRUST  00.  v.  B.  S.  ATABS 

&  SONS  CO.  (J.  B.  TYGERT  CO., 

Intervener).     (No.  8.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  22,  1916.) 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Cumberland  Trust  Comnany 
against  B.  S.  Ayars  &  Sons  Company.  J.  E. 
Tygert  Company  intervened.  From  a  decree  ad- 
vised for  intervener,  Richard  M.  More  and  oth- 
ers, receivers,  appeal.    Modified  and  affirmed. 

Walter  H.  Bacon,  of  Bridgeton,  for  appellants. 
David  O.  Watkins,  of  Woodbury,  for  appellee 
J.  E.  Tygert  Co. 

PER  CURIAM.  The  questions  arising  on 
this  appeal  are  disposed  of  in  the  opinion  of 
this  court  on  the  appeal  of  Cumberland  Trust 
Company,  96  Atl.  44,  decided  at  the  present 
term,  and  the  disposition  of  this  appeal  will 
be  the  same  as  of  the  other. 


WILLIS  et  al.  t.  IRVINGTON  VARNISH  ft 

INSULATOR  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Dec.  1,  1916.) 
Appeal  and  Eebor  <&=>848  —  Rbview  —  Writ 

OF  Ebbob — Refebee's  Repobt. 

Under  Supreme  Court  rule  99,  providing 
that  all  consent  rules  of  reference  entered  in  the 
Supreme  or  the  circuit  court,  may  state  whether 
the  award  of  the  referee  is  to  have  the  effect  of  a 
finding  of  arbitrators,  or  merely  the  force  of  • 
verdict,  and  that,  in  the  absence  of  such  state- 
ment, the  award  shall  be  treated  as  a  verdict, 
neither  the  referee's  rules  on  matters  arising 
during  the  trial  before  him  on  a  consent  order 
containing  no  statement  as  to  effect  of  report, 
nor  those  of  the  court  on  application  to  set  aside 
the  report,  are  reviewable  by  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  3372-3376;  Dec.  IMg.  «=» 
848.] 

Apiteal  from  Circoit  Court,  E^ex  County. 

Action  by  Grinnell  Willis  and  others 
against  Irvlngton  Varnish  ft  Insulator  Com- 
pany. Judgment  for  plaintiffs  ordered  cm 
referee's  report,  and  defendant  appeals.  Dis- 
missed. 

Burnett  &  Cornish,  of  Newark,  for  appel- 
lant McCarter  &  English,  oit  Newark,  for 
appellees. 

GUMMERE),  C.  J.  The  present  action  was 
brought  to  recover  the  purchase  price  of  cer- 
tain lots  of  cotton  cloth  sold  to  the  defend- 
ant on  an  express  contract,  and  alao  the  Io8S 
sustained  by  the  plaintiffs  upon  the  resale 
of  other  lots  of  such  cloth  delivered  to  the 
defendant  under  the  contract,  but  whlcb  it 
refused  to  aoc^t.  When  the  ewe  came  on 
to  be  tried,  and  the  testimony  of  the  firat 
witness  who  was  examined  had  made  it  ap- 
parent that  the  case  Involved  a  long  and* 
complicated  account  between  the  parties,  the 
trial  court  declared  that  It  was  one  which 
should  be  sent  to  a  referee,  and  the  following 
order,  consented  to  by  both  parties,  was 
thereupon  made,  and  such  consent  Indorsed 
at  the  foot  thereof. 

"It  appearing  to  the  court  that  matters  of  ac- 
count are  involved  in  this  cause,  it  is  ordered 
that  the  same  be  referred  to  Hugh  B.  Reed,  Esq., 
to  take  and  state  the  account  between  the  par- 
ties and  report  the  same  to  the  court ;  and  it  is 
further  ordered  that  the  said  referee  accept  and 
consider  the  testimony  already  given  in  this  case 
before  the  court  in  making  up  his  said  report; 
and  it  is  further  ordered  that,  both  of  said  par- 
ties to  said  action  hereby  consenting,  any  excep- 
tion or  exceptions  of  either  parties  to  the  report 
of  the  said  referee  when  submitted  be  argued  be- 
fore the  court  in  lieu  of  being  tried  by  ^e  court 
and  jury;  the  right  of  trial  by  jury  of  each  of 
the  parties  hereto  being  ezpremly  waived." 

The  case  was  subsequently  tried  out  be- 
fore the  referee  (no  evidence  being  submit- 
ted by  the  defendant),  and  that  officer  made 
his  report,  finding  in  favor  of  the  plaintiffs. 
The  defendant,  upon  the  coming  In  of  the  re- 
port, objected  to  its  oonflrmation  because  of 
alleged  errors  at  the  referee  in  his  rulings 
on  evidence,  and  his  misappUcatlon  of  legal 
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rules  In  detenulxdng  fbe  iflalntlfls'  damages, 
and  also  becanse,  as  it  contended,  tbe  evi- 
dence submitted  by  the  plalntUts  afforded  no 
support  tor  a  finding  in  tbelr  favor.  Tbe 
court,  after  bearing  argnunent  on  tbe  objec- 
tions, overruled  them,  confirmed  tbe  report, 
and  directed  Judgment  to  be  entered  there- 
on. From  the  Judgment  so  entered  the  de- 
fendant appealed,  assigning  as  tbe  grounds 
thereof  the  same  reasons  upon  which  it  rest- 
ed its  motion  to  set  aside  the  referee's  re- 
port Tbe  respondents  (the  plaintiffs  be- 
low) now  move  to  dismiss  that  appeal  as  im- 
provldently  taken. 

By  rule  99  of  the  Supreme  Court  It  is  pro- 
vided that  aU  rales  of  reference  entered  by 
consent  of  parties  in  that  court,  or  in  the 
circuit,  may  state  whether  the  award  of  the 
referee  la  to  have  the  effect  of  a  finding 
of  arbitrators,  or  merely  the  force  of  a  ver- 
dict, and  that  in  the  absence  of  such  state* 
ment  the  award  shall  be  treated  as  a  ver- 
dict. This  rule  was  adopted  at  the  June 
term,  1873,  and  merely  crystallized  the  doc- 
trine earlier  laid  down  by  the  Supreme  Court 
in  the  case  of  Fitch  v.  Archibald,  29  N.  J. 
Law,  100,  and  followed  by  it  in  Excelsior 
Carpet  lining  Co.  v.  Potts,  36  N.  J.  Law, 
301.  After  its  promulgation  Chief  Justice 
Beasley,  speaking  for  that  court  in  Bunyon 
V.  Hodges,  46  N.  J.  Law,  359,  held  that  by 
force  of  It,  where  the  order  of  reference  was 
a  general  one,  made  by  consent  of  the  par- 
ties, and  containing  no  statement  of  tbe  ef- 
fect to  be  given  to  the  report  of  the  referee, 
such  reiKirt  stood  before  the  circuit  court 
possessed  of  all  the  characteristics  of  a  ver- 
dict according  to  the  common  law,  and  that, 
consequently,  the  only  remedy  against  errors 
of,  or  misconduct  in,  tbe  referee  "Is  by  mo- 
tion to  set  aside,  wbldi  is  a  proceeding  that 
cannot  be  supervised  on  writ  of  error."  The 
writ  of  error  was  therefore  dismissed. 

Later  a  Judgment  of  the  Somerset  drcnit 
court,  entered  under  similar  conditions,  was 
brought  before  this  court  on  writ  of  error 
In  tbe  case  of  Children's  Home  Association 
V.  Hall,  47  N.  3.  Law,  1S2,  and  Hr.  Justice 
Tan  Byckel,  delivering  the  opinion  of  the 
court,  declared  that  by  force  of  this  dted 
rule  of  the  Supreme  Court,  the  only  remedy 
of  the  iwrty  aggrieved  by  the  action  of  the 
referee  was  an  application  to  the  circuit 
court  to  set  aside  the  report,  and  grant  a 
new  trial;  that,  on  the  refusal  of  the  court 
to  grant  such  application,  the  plaintiff  in  er- 
ror was  in  the  precise  position  he  would  have 
occupied  if  the  verdict  of  a  jury  had  been 
rendered  against  him,  and  the  court  had  re- 
fused to  grant  a  new  trial ;  and  that  a  writ 
of  error  would  not  lie  to  review  a  Judgment 
entered  upon  the  referee's  report  after  the 
motion  to  set  It  aside  had  been  denied. 

Since  the  pronouncement  by  this  court  in 
the  case  last  cited  it  is  entirely  settled  that 
where  the  reference  Is  a  general  one,  made 


by  consent  of  the  partlea,  and  tk&  order  di- 
recting it  contains  no  statements  of  the  effect 
that  the  referee's  report  la  to  have,  neither 
the  rulings  of  the  referee  on  matters  which 
arise  during  the  trial  before  him,  nor  those 
of  the  court  upon  the  application  to  set  aside 
the  referee's  report,  are  subject  to  be  review- 
ed by  writ  of  error.  Hoboken  v.  Laverty,  60 
N.  J.  Law,  86,  37  AtL  437. 

By  a  reading  of  the  rule  of  reference  In 
the  present  case  it  appears  that  it  contains 
no  statemrat  whether  the  referee's  report 
was  to  have  the  effect  of  a  finding  of  arbi- 
trators, or  merely  the  force  of  a  verdict  It 
was  therefore  required  to  be  treated  by  the 
circuit  court  as  a  verdict,  and  the  present 
appeal  must  be  dismissed. 


PENDLETON  v.  GONDOLB"  et  aL 
(No.  35/662.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  IS, 
1915.) 

1.  Fbattduuert  Convktanobs  <3=»69— Invai.- 

in  TBANSFEB— CONVBYANCR  BT  SWIRDLXB. 

Where  one  engaged  in  the  business  of 
swindling  others  for  a  livelihood  conveyed  real- 
ty to  his  wife  without  consideration,  such  con- 
veyance was  made  in  fraud  of  future  creditors ; 
that  being  the  constant  purpose  of  the  grantor. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {}  178-180,  182,  188; 
Dec  Dig.  «=>69.] 

2.  FEAUnlTLKNT  CONVITANCKS  ®=>184-JBiaHT8 

OF  GRANTia— Good  Faxth  of  Obantek. 
Where  a  husband,  who  was  engaged  In  the 
business  of  swindling  others  for  his  livelihood, 
conveyed  realty  for  value  to  his  wife,  who  had 
no  knowledge  of  the  nature  of  his  pursuits,  such 
wife,  as  against  the  husband's  creditor  sningto 
set  aside  the  conveyance,  was  entitled  to  a  lien 
upon  the  property  to  the  extent  of  the  value 
paid  by  her. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |f  583-588;  Dec.  Dig. 
®=>184.] 

3.  Judgment    €=»721— Oohci.tjbiv«nk8s— At- 

TACHITENT  PBOCBKDIHOB. 

In  view  of  the  statute  giving  the  defendant 
in  attachment  one  year  after  distribution  of  the 
proceeds  of  sale  under  the  attachment  judgment 
to  sue  the  attachment  creditor  for  money  receiv- 
ed by  him  which  was  not  due  and  owing,  where 
judgment  in  attachment  proceedings  was  enter- 
ed after  the  attachment  creditor's  bill  in  equity 
in  aid  of  the  attachment  to  set  aside  an  alleged 
fraudulent  conveyance  by  tbe  attachment  debtor 
was  filed,  and  before  final  hearing,  tbe  judgment 
in  the  attachment  proceedings  was  not  concln- 
sive  as  to  the  debt  due  from  the  attachment 
debtor  to  the  complainant  and  was  not  opera- 
tive to  relieve  him  from  establishmg,  in  his  suit 
to  set  aside  the  conveyance,  the  nature  and 
amount  of  his  claim,  nor  to  deny  to  the  grantea 
the  right  to  contest  the  existence  of  a  debt  from 
her  grantor  to  the  complainant  for  which  an 
attachment  could  be  sustained,  since  the  judg- 
ment in  tlie  attachment  snit  was  in  rem  and 
purely  statutory,  and,  while  conclusive  for  cer- 
tain purposes,  was  not  conclusive  of  the  debt 
the  provision  of  the  statute  also  being  inconsist- 
ent with  tbe  conclusiveness  of  the  judgment  as 
to  the  debt 

[IM,  Note.— For  other  cases,  see  Judgment 
Coit  Dig.  U  1238,  1252;  Dec.  Dig.  «=>721.] 
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4.  Eqitttt  4S966— Olbait  Hands— Rsmedibs 
Of  GmtDrroB. 

Where  complainant  was  swindled  throngli 
liis  agreeing  to  furnish  the  money  for  a  "wire- 
tapping" scheme  to  defrand  others  and  to  be 
operated  by  defendant  and  a  sapposed  employ^ 
of  the  Western  Union  Telegraph  Company,  who 
agreed  to  betray  his  trust,  such  complainant 
could  not  maintain  a  suit  in  equity  in  aid  of  his 
attachment  levy  against  the  defendant  to  set 
aside  such  defendant's  conveyance  of  realty  to 
his  wife  as  fraudulent  against  future  creditors, 
since  he  who  comes  into  equity  must  come  with 
clean  bands. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §3  185-18T;   Dec.  Dig.  .&=.65.] 

5.  Gajiiwo  <S=>42— RkcovebV  of  Monet  Lost 
—  Nattjbe  of  Tbansaotion  —  "OAicBUiro 
Tbansactiow." 

In  such  case  the  existence  of  2  Comp.  St. 
1910,  p.  2624, 1  5,  authorizing  a  recovery  within 
six  months  of  money  paid  over  la  gambling 
transactions,  did  not  support  complainant's  right 
to  sue,  where  the  transaction  whereby  he  lost 
the  money  which  he  sought  to  recoup  from  de- 
fendant's property  was  not  a  gambling  trans- 
action, the  pretended  pool  room  where  the  mon- 
ey was  lost  having  not  been  such  in  fact  and 
no  real  bets  having  been  made,  but  merely  a 
fictitioaB  plant  operated  to  fleece  complainant. 

TEd.  Note. — For  other  cases,  see  Gaming, 
Cent.  Dig.  §§  85-87 ;   Dec.  Dig.  <S=>42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gambling  Transac- 
tion.] 

Suit  by  Edward  O.  Pendleton  against 
Oharles  F.  Oondolf  and  another.  BUI  dis- 
missed. 

Martin  V.  Bergen,  of  Camden,  for  com- 
plainant Wilson  &  Carr,  of  Camden,  for 
defendant  Mary  B.  Gondolf. 

LEAMINO,  V.  C.  Complainant  has  caused 
a  writ  of  attachment  to  be  issued  In  his  be- 
half against  the  property  of  defendant 
Charles  F.  Oondolf  as  a  nonresident  debtor, 
and  the  writ  has  been  levied  on  certain  real 
estate  In  Atlantic  City  the  legal  title  to 
which  now  stands  In  the  name  of  Maud  Gon- 
dolf. Maud  Oondolf  Is  the  name  by  which 
the  wife  of  the  attachment  debtor  is  com- 
monly known;  her  real  name  Is  Mary  BX 
Oondolf. 

The  bill  In  this  suit  Is  In  aid  of  the  at- 
tachment levy,  and  seeks  a  decree  declaring 
the  conveyance  to  the  wife  of  the  attachment 
debtor  fraudulent  and  void  as  against  the 
lien  of  complainant's  writ. 

The  conveyance  to  the  wife  of  the  attach- 
ment debtor  was  made  April  18,  1911.  The 
debt  for  which  the  attachment  was  issued 
was  contracted  In  January,  1912.  Complain- 
ant's right  to  relief  against  the  conveyance 
Is  accordingly  based  upon  the  claim  that  the 
conveyance  was  made  to  defraud  future 
creditors  of  Charles  F.  Gondolf. 

The  writ  of  attachment  was  Issued  and 
levied  December  9,  1912.  The  bill  In  this 
suit  was  filed  December  16,  1912.  Pending 
this  suit  and  before  final  hearing  Judgment 
was  entered  In  plaintiff's  favor  on  the  report 
of  the  auditor  in  the  attachment  proceed- 


ings; that  Judgment  ham  been  t^Eered  and 
received  In  evidence  in  this  suit 

The  primary  question  for  oonslderatloii 
herein  is  whether  the  conveyance  to  the 
wife  of  the  attachment  debtor  was  made 
with  Intent  to  defraud  his  future  creditors. 

[1]  The  evidence  clearly  estabUsbes  that 
in  January,  1912,  when  the  debt  which  Is 
made  the  foundation  of  this  suit  was  con- 
tracted, Charles  F.  Gondolf,  the  attachment 
debtor,  was  a  member  of  a  gang  oi  profes- 
sional swindlers  In  New  Tork  City  common- 
ly called  "vidre-tappers,"  and  was  at  that 
time  operating  In  that  dty  as  a  confidence 
man  In  connection  with  that  gang.  It  was 
through  these  swindling  operations  conduct- 
ed by  the  attachment  debtor  and  his  confed- 
erates that  complainant  lost  the  money  for 
which  the  attachment  was  issued.  It  Is  urg- 
ed that  the  proofs  do  not  establish  with  cer- 
tainty what  the  attachment  debtor  was  do- 
ing in  the  preceding  April  when  the  proper- 
ty here  In  Question  was  conveyed  to  bis  wife; 
but  I  am  convinced  that  there  can  be  no 
doubt  that  he  was  then  engaged  In  the  same 
or  kindred  criminal  pursuits  as  a  means  of 
livelihood.  It  Is  established  that  prior  to 
that  time  (In  1908)  he  was  <A)nducting  a 
gambling  house  in  Atlantic  City,  and  that 
prior  to,  at  the  time  of,  and  subsequent  to, 
the  date  of  the  conveyance  In  question  he 
was  living  in  New  York  City  under  assumed 
names  to  conceal  his  Identity.  Without  tak- 
ing Into  account  the  testimony  of  an  offidat 
of  the  New  Tork  police  department  of  trans- 
actions of  the  attachment  debtor  touching 
which  the  ofliclal  had  no  direct  personal 
knowledge  and  disregarding  his  testimony  of 
the  fact  that  the  attachment  debtor  had  been 
known  to  his  department  for  many  years  as 
a  professional  cro'ok  and  confidence  man,  it 
is  yet  reasonably  certain  that  at  the  time  of 
the  conveyance  here  In  question  the  attach- 
ment debtor  was  in  fact  engaged  In  these  un- 
lawful pursuits  as  a  means  of  livelihood. 
The  business  or  avocatl<ni  in  life  of  swin- 
dling others  necessarily  carries  with  It  tho 
ever-present  purpose  of  defrauding  future 
creditors ;  such  a  business  may  be  said  to  be 
the  business  of  defrauding  future  creditors, 
for  its  successful  operation  Is  depoadent  up- 
on escaping  from  liabilities  incurred  In  its 
pursuit  When  a  person  so  engaged  makes  a 
voluntary  conveyance  to  his  wife  of  all  of 
his  property  it  Is  impossible  to  resist  the  con- 
clusion that  the  conveyance,  was  made  to 
defraud  future  creditors.  Should  It  be 
doubted  that  when  the  conveyance  here  In 
question  was  made  the  attachment  debtor 
was  operating  as  a  confidence  man,  it  Is  yet 
entirely  dear  that  he  was  so  operating  soon 
thereafter;  the  conveyance  was  either  made 
while  he  was  pursuing  the  swindling  opera- 
tions already  referred  to  or  a  short  time  be- 
fore he  entered  up<m  those  pursuits.    Sudi  a 
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conv^anM  ean  only  IM  itrtfperly  regirded 
as  made  In  fraxid  of  fatore  creditors. 

It  1b  nrged  In  bebaU  of  Mrs.  Gond<dt  that 
the  conveyance  to  her  by  her  husband  was 
not  wholly  vohintary.  The  evidence  dis- 
closes that  prior  to  the  date  of  the  convey- 
ance tSo  Mrs.  Gondolf  the  attachment  debtor 
bad  conveyed  the  premises  In  question  to  one 
Dora  ColUns;  the  conveyance  to  Mrs.  Gon- 
dolf -was  from  Mr&  CSolUns.  Mrs.  Gondolf 
has  testified  that  the  conveyance  from  her 
husband  to  Mrs.  Collins  was  to  secure  a  loan 
of  $1,000  made  by  Mrs.  Collins  to  her  hus- 
band, and  that  her  husband  agreed  with  her 
that  if  she  would  pay  ofC  that  loan,  she  could 
have  the  property,  and  that  she  subsequently 
discharged  the  ColUns  loan  with  her  own 
money,  and  Mrs.  Collins  then  conveyed  the 
property  to  ber  at  the  request  of  her  hus- 
band. I  am  unable  to  regard  as  false  this 
testimony,  corroborated  as  it  is  in  material 
particulars. 

[2]  The  property  conveyed  was  worth 
about  $14,000.  As  to  the  excess  over  $1,000 
the  conveyance  was  admittedly  voluntary. 
Kor  am  I  able  to  treat  as  false  the  claim  of 
Mrs.  G^nidolf  that  she  was  not  aware  of  the 
nature  of  her  husband's  pursuits  and  had 
no  reason  to  believe  that  the  conveyance  to 
ber  was  Intended  by  her  husband  to  defraud 
creditors.  Any  decree  in  behalf  of  complata- 
ant  must  accordingly  recognise  a  lien  In  be- 
half of  Mrs.  Gondolf  to  the  amount  of  $1,000. 

[3]  After  the  bill  In  this  suit  was  filed  and 
before  final  hearing  a  judgment  in  the  attach- 
ment proceedings  was  entered  for  the  amount 
claimed  pursuant  to  the  report  of  the  auditor. 
It  Is  now  urged  In  behalf  of  complainant  that 
that  Judgment  Is  conclusive  as  to  the  debt 
due  from  the  attachment  debtor  to  complain- 
ant herein,  and  Is  operative  to  relieve  the 
omnplainant  herein  from  the  necessity  of  es- 
taUisblng  in  this  suit  the  nature  and  amount 
of  his  claim,  and  is  also  operative  to  deny 
to  Mrs  Gondolf  the  right  to  contest  the  ex- 
istence of  a  debt  from  her  grantor  to  com- 
plainant for  which  an  attachment  could  be 
sustained.  I  am  unable  to  adopt  that  ylew. 
As  the  attachment  Judgment  had  not  been  en- 
tered at  the  time  the  bill  was  filed,  the  bill 
merely  avers  the  indebtedness  and  the  Issu- 
ance and  levy  of  the  writ;  the  answer  of 
Hr&  Gondolf  denied  the  Indebtedness.  No 
supplemental  pleadings  have  been  filed,  but 
no  objection  has  'been  made  based  on  that  clr- 
cumstanoe.  Ko  answer  has  been  filed  by  the 
attachment  debtor  and  no  appearance  has 
been  entered  by  him  in  the  attachment  pro- 
ceedings. In  these  circumstances  what  con- 
clusive force  must  be  given  to  the  Judgment 
in  attachment? 

The  conclusive  force  to  be  given  to  a  Judg- 
ment, which  is  made  the  basis  of  a  suit  of 
this  nature  Is  considered  In  McCanless  v. 
Smith,  SI  N.  J.  Eq.  606,  26  AtL  211,  and  again 
In  Mtnseshelmer  v.  DooUttle,  66  N.  J.  Eq.  206, 
89  AtL  3S6.    But  in  these  two  dted  cases  the 
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judgments  were  In  personam.  In  the  present 
case  the  Judgment  is  in  rem  and  Is  purely 
statutory,  and  while  it  may  be  regarded  as 
conclusive  for  certain  purposes,  it  is  not  con- 
clusive of  the  debt  By  the  terms  of  our  stat- 
ute the  defendant  in  attachment  is  given  one 
year  after  distribution  of  the  proceeds  of  sale 
under  the  attachment  Judgment  to  sue  the  at- 
tachment creditor  for  money  received  by  him 
which  was  not  due  and  owing.  This  provi- 
sion of  our  statute  Is  pointed  out  in  Miller  v. 
Dungan,  36  N.  J.  Law,  21,  as  wholly  Incon- 
sistent with  the  idea  of  conclusiveness  of  the 
attachment  judgment  as  to  the  debt,  and  in 
Schenck  v.  Grlffln,  38  N.  J.  Law,  462,  our 
Court  of  Errors  and  Appeals  adopts  the  same 
view. 

At  final  hearing  herein  complainant  was  r&- 
qtdred  to  establish  the  debt  for  whldi  his  at- 
tachment was  Issued.  The  evidence  disclos- 
ed that  the  attachment  was  issued  for  money 
which  complainant  had  lost  through  swin- 
dling operations  of  the  defendant  in  attach- 
ment and  his  associates.  The  drcnmstances 
disclosed  were  briefly  as  follows:  Complain- 
ant, while  in  New  York  City,  was  approached 
by  a  man  who  said  his  name  was  Hall,  and 
that  he  had  met  complainant  before ;  In  that 
manner  he  gained  complainant's  confidence. 
Hall  subsequently  introduced  to  complainant 
the  defendant  in  attachment  under  the  name 
of  McDonald.  Hall  and  McDonald  then  in- 
duced complainant  to  believe  that  McDonald, 
by  breach  of  trust  with  the  Wlestern  Union 
Telegraph  Company,  with  whidi  company 
they  falsely  represented  that  McDonald  was 
connected,  could  procure  advance  informa- 
tion touching  the  result  of  horse  races  then 
In  progress,  and  with  that  information  sure- 
thing  wages  could  be  made  In  a  certain  pool 
room  to  which  Hall  and  McDonald  would 
conduct  complainant.  Complainant  was  to 
supply  the  necessary  money,  and  the  earnings 
were  to  be  divided  among  the  three.  Com- 
plainant assented  to  the  arrangement  and 
made  the  bets  at  the  place  designated  and  In 
the  manner  directed  by  the  advance  infOt-ma- 
tlon  supplied  to  him  as  arranged.  The  place 
where  the  bets  were  made  proved  to  be  a 
fake  pool  room,  and  the  Information  supplied 
touching  the  races  was  also  manufactured  for 
the  occasion; '  the  result  was  the  loss  by  com- 
plainant of  the  money  for  which  the  attain- 
ment was  Issued. 

[4]  It  thus  appears  that  the  contract  be- 
tween complainant  and  diefendant  in  attach- 
ment through  'which  comt)lalnant  lost  the 
money  for  which  the  writ  of  attachment  was 
Issued  was  a  contract  whereby  th^  defendant 
in  attachment  was  to  supply  to  complainant 
information  to  be  procured  through  a  breach 
of  trust  to  his  employer,  which  Information 
so  supplied  was  to  be  used  by  complainant  to 
swindle  what  complainant  believed  to  be  a 
pool  room ;  the  proceeds  of  the  proposed  swin- 
dle were  to  be  shared  by  the  three  partic- 
ipants In  the  unlawful  undertaking.    There 
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was  In  fact  no  real  pool  room  and  no  breacb 
of  trust  by  a  trusted  employ^;  complainant 
In  consequence  failed  to  accomplish  his  un- 
lawful purpose.  But  complainant's  moral 
turpitude  in  the  transaction  was  In  no  way 
lessened  by  the  miscarriage  of  his  plans;  the 
moral  turpitude  of  one  who  attempts  the  as- 
sassination of  another  is  in  no  way  involved 
in  the  circumstance  that  Ills  intended  victim 
escapes  through  liis  inaccurate  aim.  It  fol- 
lows that  this  court  is  now  called  npon  to 
award  a  purely  equitable  remedy  to  one  who 
has  been  guilty  of  unconscionable  conduct, 
clearly  Involving  bis  moral  turpitude  in  the 
very  transaction  which  forms  the  basis  of  his 
claim. 

It  Is  a  maxim  of  equity  that  he  who  comes 
into  a  conrt  of  equity  must  come  with  clean 
hands,  and  In  tbe  ordinary  application  of  that 
maxim  a  conrt  of  equity  denies  its  remedies 
to  a  complainant  who  has  been  gnilty  of  bad 
faith,  fraud,  or  unconscionable  acts  in  the 
transaction  which  forms  the  basis  of  his  suit 
Ibe  inquiry  therefore  arises  whether  in  the 
dreumstances  of  this  suit  the  proper  appllca- 
tloa  of  that  maxim  is  operative  to  deny  to 
complainant  herein  the  relief  now  sought  by 
him. 

In  tbe  law  courts  a  similar  principle  is 
i>  recognized,  but  In  its  application  cases  are 
to  be  found  In  which  the  courts  incline  to 
measure  the  comparative  guilt  of  the  re- 
spective parties  and  extend  relief  to  one  who 
is  comparatively  innocent;  that  situation 
has  been  usually  presented  In  cases  in  which 
the  wrongful  conduct  of  the  party  seeking 
rdlef  has  arisen  through  undue  influence 
arising  from  a  trust  relationship  of  tbe  par- 
ties, through  mental  weakness,  threats,  fear, 
or  oppression  and  like  dreumstances  which 
have  been  regarded  as  sufficient  to  measur- 
ably excuse  the  wrongful  conduct  involved. 
And  even  when  the  parties  have  been  found 
to  be  in  pari  delicto,  relief  has  at  times  been 
awarded  on  the  ground  that  in  the  particu- 
lar case  public  policy  has  been  found  to  be 
best  conserved  by  that  course.  Cases  are 
also  to  be  found  in  which  courts  of  equity 
have  adopted  similar  views.  But  I  am  un- 
able to  find  any  Justificaticm  for  a  court  of 
eqaity  to  extend  equitable  relief  to  a  suitor 
who  has  been  guilty  of  conduct  involving 
the  degree  of  moral  turpitude  of  that  which 
is  involved  in  tbe  conduct  of  complainant 
herein  to  the  very  traoBactlon  which  forms 
tbe  basis  of  tbe  reUef  sought  when  that  con- 
duct and  the  turpitude  involved  in  it  have 
been  impelled  by  tbe  deliberate  and  intelli- 
gent purpose  of  tbe  rational  and  normal  In- 
tellect of  a  free  agent.  While  complainant 
herein  was  tbe  victim  of  bis  associates,  and 
while  his  conduct  was  measurably  influenced 
by  them,  yet  his  Uetermination  to  enter  with 
them  into  what  he  clearly  understood  to  be 
swindling  operations  was  wholly  voluntary 
on  his  part;  there  was  presented  to  him 
what  appeared  to  him  to  be  an  opportunity 
of  i)ecuniary  profit  by  engaging  in  wrongdo- 


ing and  he  deliberately  aoseptod  tbe  oppor- 
tunity; the  influeaoe  whldi  impelled  him 
was  his  cnpldity  and  not  tbe  influence  of  his 
associates ;  his  moral  tarpltnde  Indnded  not 
only  tbe  purpose  to  swindle  others,  but  also 
a  purpose  to  accept  the  ben^ts  of  a  breacb 
of  trust  of  his  associates  as  a  part  of  the 
proposed  plan  of  operationa  Any  attempt  to 
measure  the  degrees  of  moral  turpitude  In- 
volved in  the  conduct  of  the  respective  par- 
ties is  futile;  complainant's  assodates 
sought  to  swindle  complainant,  complainant 
sought  to  swindle  others.  If  the  degree  at 
turpitude  can  be  measured  by  tbe  money  In- 
volved, tbe  amount  complainant  intended  to 
gain  by  his  wrongful  conduct  was  many 
times  more  than  the  amount  v^di  his  asso- 
ciates sought  to  gain  from  him  by  their 
wrongful  operations.  The  suggestion  tliat 
complainant  was  corrupted  by  bis  associates 
disdoses  only  too  dearly  his  willingness  to 
engage  in  crime  for  monetary  gain.  There 
was  no  coerdon  and  no  undue  infiuence  in 
the  sense  in  which  that  term  is  properly 
used.  The  opportunity  for  gain  from  wrong- 
doing was  presented  and  accepted.  Com- 
plainant's conduct  can  only  be  regarded  as 
having  been  voluntary  and  intelligent  In  its 
puriKMe. 

As  already  suggested,  cases  are  to  be  found 
in  whidi  it  has  been  thought  that  public  pd- 
icy  is  best  conserved  by  awarding  rdlef  In 
cases  somewhat  of  this  nature;  but  I  am 
convinced  that  the  dedalons  of  the  courts  of 
this  state  and  tbe  dedded  weij^ht  of  author- 
ity elsewhere  are  to  the  contrary.  In  Cut- 
ler V.  Tuttle,  19  N.  J.  En.  549,  it  was  hdd  by 
our  Court  of  Errors  and  Appeals  that  where 
one  supplied  money  for  the  purchase  of  a 
property  and  caused  the  title  to  be  taken  in 
the  name  of  anoth»  to  defraud  creditors  of 
the  purchaser,  a  court  of  equity  would  not 
decree  a  resulting  trust  in  behalf  of  the 
person  who  supplied  the  money.  In  Johns  v. 
Norrls,  22  N.  J.  Eq.  102,  it  was  held  by  this 
court  that  a  widow  who  had  procured  a  per- 
son to  purchase  at  foreclosure  sale  the  real 
estate  of  her  late  husband  at  prices  below 
its  real  value,  by  a  contrivance  agreed  upon 
to  deter  bidders  by  gMng  out  that  the  pur- 
chase was  for  the  benefit  of  the  widow  and 
her  family,  was  a  party  to  a  fraud  against 
tbe  heir  and  creditors,  and  that  in  conse- 
quence she  could  not  come  Into  equity  for 
relief  against  her  confederate  because  of  her 
unclean  hands.  In  Watson  v.  Murray,  23  N. 
J.  Eq.  257,  a  bill  was  filed  by  a  member  of 
a  partnership  against  the  other  partners  for 
discovery  and  an  accounting  of  the  profits 
and  assets  of  the  firm,  which  firm  was  en- 
gaged in  a  lottery  business.  A  demurrer  to 
the  bill  was  sustained  by  this  court  The. 
ground  of  the  dedsion  is  disdosed  In  a  sin- 
gle quotation  from  the  oplnioa: 

"It  [the  business]  is  eminently  one  to  wtdeb 
the  maxim  applies  'ex  turpi  causa  Bon  oritur 
actio.'.  Tbe  objection,'  says  Lord  Mansfield, 
'that  a  contract  ia  immoral  or  illegal,  aa  be- 
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tween  plaintiff  and  defendant,  sonnds  at  all 
times  rei7  ill  in  tite  moa^  of  the  defendant  It 
ia  not  for  his  saJie,  however,  that  the  objection 
is  ever  allowed,  bat  it  is  founded  on  general 
principles  of  policy.  No  conrt  will  lend  its  aid 
to  a  man  who  founds  his  canse  of  action  upon  an 
immoral  or  an  illegal  act'  Holman  ▼.  Johnson, 
Cowp.  848." 

It  waa  also  there  beld  to  be  immaterial 
that  the  bill  was  for  an  accounting  among 
Oie  ttartners  and  not  In  fuifhetanee  of  the 
Illegal  contract  or  business.  In  Elllcott  v. 
Chamberllji,  88  N.  J.  Eq.  604,  48  Am.  Bep. 
327,  an  execator  had  agreed  to  renounce  Us 
execntorsblp  for  SIO.OOO.  When  he  renonnc- 
ed  he  was  paid  part  of  the  agreed  amount  in 
cash  and  part  by  the  deUvery  of  certain  se- 
coiltles,  and  a  note  was  given  for  the  bal- 
ance. An  action  at  law  was  subsequently 
brought  on  the  note,  and  a  bUI  was  then 
filed  in  this  court  by  the  maker  of  the  note 
to  restrain  the  action  at  law,  and  also  to 
compel  the  restoration  of  the  securities 
which  had  been  delivered,  and  also  to  com- 
pel the  repayment  of  the  money  which  had 
been  paid.  It  was  held  by  our  Court  of  Er- 
rors and  Appeals  that  the  contract  to  re- 
ceive compensation  for  renunciation  ot  an 
execntorship  was  Illegal  as  against  pribllc 
policy,  and  that  this  court  should  leave  the 
parties  where  it  found  thUu.  The  prayer 
for  the  return  of  the  securities  and  money 
was  accordingly  denied.  The  prayer  for  an 
injunction  against  the  suit  at  law  wad  denied 
because  the  defense  to  the  note  was  as  avail- 
able in  a  court  of  law  as  here.  In  Winans  t. 
araves,  43  N.  3.  Bq.  263,  U  AtL  26,  it  was 
held  by  onr  Court  of  Brrora  and  Appeals 
that  a  party  to  whom  a  judgment  had  been 
assigned,  in  pursuance  of  an  understanding 
with  the  Judgment  debtor  that  the  assignee 
BbonId  hold  the  same  for  the  purpose  of  pro- 
tecting the  judgment  debtor's  property  from 
claims  o£  his  creditors,  could  receive  no  aid 
from  a  court  of  equity  in  reaching  and  ap- 
plying to  the  paymoit  of  the  assigned  Judg- 
ment property  which  the  Judgment  debtor 
had  placed  in  the  name  of  a  third  party  in 
fraud  of  Ills  creditors.  In  Brooks  v.  Cooper, 
60  N.  J.  Bq.  761,  26  Aa  078,  21  L.  B.  A.  617, 
36  Ana.  St  Bep.  798,  it  was  beld  by  the  same 
court  that  relief  would  not  be  aCForded  a 
Boitor  if  based  upibn  a  transaction  contrary 
to  the  terms  or  sixlrit  o£  a  statute  upon  or 
contrary  to  the  policy  of  the  laws  of  the 
stata  Jp  HUdebrand  v.  Willig,  64  N.  J.  Eq. 
248,  63  AtL  1035,  it  was  held  by  this  court 
that  this  court  would  not  aid  the  heir  of  one 
who  had  (Conveyed  his  land  with  intent  to 
defraud  his  creditors  even  though  It  appear- 
ed that  no  creditors  had  been  in  fact  de- 
frauded. In  Camden  Iron  Works  v.  Camden, 
64  N.  J.  Bq.  723,  62  AtL  477,  it  was  held  by 
onr  Oonrt  of  Errors  and  Appeals  that  If  a 
claim  filed  under  onr  Municipal  Liens  Act 
should  contain  demands  known  by  the  daim- 
ant  to  be  beyond  the  actual  amount  due,  or 
Should  Icnowlngly  omit  any  credit  to  which 


the  contractor  was  oititled,  no  Hen  could  be 
enforced.    The  court  said: 

"It  needs  to  be  remembered  that  these  pro- 
ceedings for  die  enforcement  of  liens  under  tliia 
statute  are  made  cognizable  in  eqaity,  and  that 
the  principles  of  equity  are  applicable  to  one 
wlio  comes  into  court  to  foreclose  a  lien  of  this 
character.  He  who  seeks  equity  must  do  equity, 
and  he  who  comes  into  equity  must  eome  witk 
clean  hands." 

In  Vulcan  Detlnnlng  Co.  t.  American  Can 
Co.,  70  N.  J.  Bq.  688,  62  Atl.  881,  this  court 
denied  relief  to  complainant  because  of  the 
unclean  hands  of  the  parties  from  whom 
complainant  acquired  its  rights  to  the  secret 
process  which  it  sought  this  court  to  protect 
Tbe  opinion  filed  says: 

"It  is  not  alone  frand  or  illegality  which  will 
prevent  a  suitor  from  entering  a  court  of  equity. 
Any  really  unconscientious  conduct  connected 
with  the  controversy  to  wliich  he  is  a  party  will 
repel  him  from  the  forum  whose  very  foundation 
is  good  conscience.  Pom.   Bq.  Juris.  §  404." 

This  case  was  reversed  in  our  Court  of 
Errors  and  Appeals  (72  N.  J.  Eq.  387,  67 
Atl.  339,  12  L.  K.  A.  [N.  S.]  102),  for  the  rea- 
son that  the  latter  court  determined  that 
complainant  had  no  actual  knowledge  of 
unconscionable  conduct  of  its  vendor;  hence 
while  complainant's  legal  rights  might  be 
affected  by  the  knowledge  o£  ito  agent,  com- 
plainant's conscience  could  not  be  so  affected, 
and  complainant  could  not,  in  consequence, 
be  properly  charged  with  -unclean  hands 
within  tbe  meaning  of  the  equitable  maxim. 
But  no  other  criticism  was  made  of  the  ap- 
plication of  the  equitable  maxim  by  the  low- 
er court  These  decisions  are  all  necessarily 
based  upon  the  assumptfon  that  a  denial  c4 
equitable  reUef  to  a  participant  in  wrong- 
doing forms  a  part  of  the  recognized  public 
policy  of  this  state  as  best  conserving  public 
interests.  It  follows  tbat  to  aid  a  partici- 
pant in  wrongdoing  in  the  recovery  of  the 
property  which  he  has  disposed  of  in  the  at- 
tempted execution  of  his  wrongful  imrposes 
on  any  theory  that  such  course  ml^t  best 
conserve  public  inteceete  becomes  impossible 
without  a  complete  reversal  of  our  defined 
policy  as  discIoBed  in  the  cases  above  cited. 

I  aliEto  think  It  immaterial  in  this  ca8» 
whether  the  maxim,  "In  pari  delicto  potior 
est  conditio  defendentis"  is  to  be  understood 
as  but  a  corollary  to  the  general  rule  "Bx 
dolo  malo  non  oritur  actio,"  or  as  a  limita- 
tion 'of  the  latter  maxim,  for  parties  are 
necessarily  to  be  regarded  aa  In  pari  d^oto 
when  the  executed  transaction  wliich  is 
made  the  basis  of  equitable  relief  is  one  in 
which  each  party  of  his  own  free  and  intelli- 
gent will  entered  with  a  deliberate  and  de- 
fined purpose  to  swindle  others.  In  the 
Boatwright  Cases,  reported  in  195  Mo.  693, 
93  S.  W.  934,  6  Lk  B.  A.  (N.  S.)  906,  113  Am. 
St  Bep.  709,  (O.  O.)  130  Fed.  905,  and  147 
Fed.  826,  77  a  C.^  499,  there  is  found  an 
element  of  coercion  which  finds  no  parallrt 
in  the  present  case. 

[S]  It  is  (intended  In  behalf  ot  complain- 
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axit  that  the  transactloD  which  is  made  the 
basis  of  this  suit  was  a  gaming  transaction, 
falling  within  the  provisions  of  a  Mew  Xork 
statute  which  gives  a  right  of  dvll  action 
for  money  lost,  and  that  the  laws  of  that 
state  permit  the  action  to  be  brought  within 
the  period  within  which  the  attachment  was 
issued.  In  behalf  of  defendant  it  is  contend- 
ed that  the  statute  of  this  state  limits  the 
period  within  which  such  actions  can  be 
brought  to  six  calendar  months.  2  Comp. 
Stat  p.  2624,  S  6.  The  attadiment  here  in 
question  was  not  issued  within  that  period. 
A  court  of  equity  will  ordinarily  refuse 
relief  under  a  gaming  contract  which  has 
been  executed  by  the  payment  of  money,  but 
where  a  statute  authorizes  affirmative  relief 
in  a  gaming,  usurious,  or  other  kindred 
transactl'on,  this  court  necessarily  extends 
Its  remedies  In  furtherance  of  such  relief.  I 
think  it  unnecessary,  however,  to  here  con- 
sider ^ther  the  provisions  of  the  New  York 
statute  or  the  effect  of  our  statute  limiting 
the  period  within  which  such  actions  shall 
be  brou^t  in  this  state.  The  transaction 
here  involved  was  not  a  gaming  transaction. 
The  place  where  the  money  was  I'ost  was  not 
in  fact  a  pool  room  and  no  real  bets  were 
made.  The  pretended  wagers  were  mere 
form  and  wholly  without  substance.  They 
were  not  in  fact  wagers.  Complainant  did 
not  undertake  to  make  a  wager.  Believing 
that  he  knew  the  result  of  the  race,  it  was 
his  purpose  and  aim  to  rob  the  supposed 
pool  room  by  means  of  a  pretended  wager. 
There  was  in  blB  conception  of  the  situation, 
and,  lu  fact,  no  contingency  to  afford  the 
basis  of  a  real  wager.  Complainant's  adver- 
sarles  did  not  undertake  to  make  a  wager. 
They  too  were  engaged  in  a  plan  to  rob  by 
means  of  pretended  wagers.  The  parties  were 
alike  engaged  in  an  attempt  at  robbery,  and 
the  pretended  wagers  merely  afforded  a  com- 
mon 0eld  of  operations.  In  this  view  it 
seems  unnecessary  to  here  consider  whether 
our  gaming  act  in  declaring  gambling  trans- 
actions unlawful,  and  at  the  same  time  au- 
thorizing a  recovery  of  money  paid  for  a 
period  of  six  months  only,  defines  a  policy  of 
this  state  in  transactions  of  that  nature 
which  is  operative  to  deny  to  the  courts  of 
this  state  the  right  to  extend  such  relief,  or 
is  operatlTe  to  deter  this  court  in  extending 
such  relief  after  that  period  has  expired,  by 
reason  of  a  longer  period  for  recovery  b^ng 


prescribed   by   the   statute   of  tibe   foreign 
state  where  the  transactfon  occurred. 
I  win  advise  a  decree  dismissing  ttie  MIL 


BEIMAN  v.  WILKINSON,  CADDIS  &  CO. 

(No.  39.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15, 1916.) 

IAppeai,  and  Ebbor  $=»4 — CiAnc  Case— Pbop^ 
KB  Mods  of  REvraw—OBBTiOBABi— Appeal. 
The  appropriate  remedy  of  a  party  Beekins 
a  review  of  a  xudgmeDt  of  a  district  court,  reip 
dered  on  a  claim  of  property  levied  on  under  ex- 
ecution in  the  district  court,  is  by  writ  of  cer- 
tiorari, rather  than  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8-21;   Dee.  Dig.  «s>4.] 

Appeal  from  Supreme  Court 

Proceedings  by  Isaac  Relman,  claimant; 
against  Wilkinson,  Gaddis  &  Ca  From  Judg- 
ment of  the  Supreme  Court  reversing  a  Judg- 
ment of  the  district  court  against  claimant, 
defendants  appeal.    Affirmed. 

Coult  &  Smith,  of  Newark,  for  appellants. 
Joseph  E^aemer,  of  Newark,  for  appellee. 

PER  CTTRIAH.  This  Is  an  appeal  from 
a  judgment  of  the  Supreme  Court  reversing 
a  Judgment  of  the  First  district  court  of 
Newark,  which  latter  court  under  a  claim 
of  property  adjudged  that  certain  goods  lev- 
led  upon  under  an  execution  Issued  on  a 
Judgment  against  one  Max  Botnick  were  sub- 
ject to  the  levy.  We  concur  in  the  views  ex- 
pressed in  the  opinion  of  the  Supreme  Court 

We  question,  however,  the  propriety  of  an 
appeal  being  taken  from  a  Judgment  render- 
ed on  a  claim  of  property  in  the  district 
court  Such  a  proceeding  not  being  accord- 
ing to  course  of  common  law,  the  appropri- 
ate remedy  Is  the  writ  of  certiorari.  This 
is  <dearly  to  be  gathered  from  what  was 
said  by  Chief  Justice  Beasley  in  Berry  v. 
Chamberlin,  5S  N.  J.  Law,  on  page  466,  23  Atl. 
115. 

Tlie  method  of  procedure  adopted  in  the 
present  case  was  not  challenged  in  the  Su- 
preme Court  nor  in  this  court  and  the  ob- 
ject of  adverting  to  it  is  to  make  known 
that  such  practice  does  not  receive  the  sano- 
tion  of  this  court 

The  Judgment  will  be  affirmed,  with  costs. 
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OORSB  T.  PHILADMiPHIA  &  B.  BT.  GO. 
(Ma  89.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1915.) 

(Bglloltut  Iv  the  Court.) 
Bahjioadb  «=>S60  —  Cbossino  Accident  — 
GoNTBiBinroBT  Negliokncx — QtiKSTioii  vol 

JUBT. 

The  contribntory  negligence  of  a  traveler, 
when  injured  on  the  highway  at  a  grade  cross- 
ing of  a  steam  railroad,  is  a  Jury  question,  if 
diiferent  conclusions  upon  the  subject  can  be 
naturally  drawn  from  the  evidence,  and  this  is 
80  in  a  case  where  the.  traveler's  attention  is  di- 
rected to  a  source  of  apparent  danger,  distract- 
ing the  attention  from  the  source  of  probable 
danger. 

rEd.  Note.— For  other  cases,  see  Railroads, 
Oent.  IMg.  H  1152-1192;   Dec  Dig.  <3s>350.] 

Avpeat  from  Supreme  Ooart. 

Action  by  Michael  Cotee  against  the  Phil- 
adelphia &  Beading  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
AJBrmed. 

Frank  8.  Katsenbach,  Jr.,  ot  Itemtaa,  far 
appellant  John  H.  Kafes  and  Martin  P. 
Derlln,  both  of  Trenton,  for  reqionde&t 


BLACK,  J.  This  suit  was  Instituted  by  the 
respondent  to  recover  damages  for  personal 
Injuries,  received  at  the  Marion  street  grade 
crossing  of  the  appellant  In  Trenton.  There 
was  a  verdict  in  favor  of  the  respondent 
The  appellant  brings  the  appeal  and  assigns 
error  In  the  trial  court.  In  refusing  to  nonsuit 
the  respondent;  in  refusing  to  direct  a  ver- 
dict in  favor  of  the  appellant ;  in  the  diarge, 
leaving  the  question  of  contributory  negli- 
gence of  the  respondent  to  the  Jury,  and  a 
refusal  of  the  trial  court  to  charge  as  re- 
quested, that  the  respondent  was  guilty  of 
contributory  negligence. 

The  only  question  then,  involved  in  the  ap- 
peal, is  whether  or  not  the  trial  court  was 
in  error  In  leaving  the  question  of  contrib- 
utory negligence  of  the  respondent  to  be  de- 
termined by  the  Jury,  as  a  Jury  question. 
We  think  the  rulings  of  the  trial  court  were 
not  error.  The  contributory  negligence  of 
the  respondent  was  a  Jury  question  under  the 
testimony,  as  disclosed  in  the  record.  The 
essential  facts  are  these:  The  respondent, 
Michael  Corse,  was  driving  a  horse  and  wag- 
on south  on  Marion  street  in  Trenton,  where 
the  railroad  of  the  appellant  crosses  at 
grade,  on  July  18,  1914,  at  or  near  10  o'clock 
in  the  evening.  He  was  accompanied  by 
Clarence  F.  Weber,  who  was  riding  In  the 
wagon  alongside  of  him.  The  crossing  has 
three  tracks.  There  was  a  light  at  the  cor- 
ner of  tl>e  intersecting  street  ob  the  sooth 
side  of  the  tracks.  On  the  rightrhand  side 
of  Marlon  street,  the  direction  ftom  whindi 
the  train  came,  there  are  boUdtatga.    Oorae 


stopped  three  times  for  the  purpose  of  look- 
ing and  listening  before  he  preoaeded  to  cross 
the  tracka  The  horse  and  wagoQ  was  being 
driven  in  a  southerly  direction  on  Marlon 
street  The  train  which  struck  the  respond- 
ent was  proceeding  on  the  center  track,  in 
an  easterly  direction;  ttiat  is,  toward  the 
Warren  street  terminal  at  Trenton.  In  ap- 
proaching the  crossing  in  a  southerly  direc- 
tion on  Marlon  street,  which  was  the  Erection 
1q  which  the  respondent  was  driving,  a  view 
of  the  traok,  from  the  center  of  Marion  street 
can  be  obtained  at  a  point  51  feet  and  6  Inch- 
es from  the  first  or  north  rail  of  the  center 
or  main  track  on  which  the  train  came,  for 
a  considerable  distance,  almost  to  Prospect 
street,  about  895  feet  away.  Along  that  51 
feet  and  6  inches,  there  Is  only  a  watchman's 
box,  4  feet  by  4  feet  Some  15  or  16  feet 
Just  across  the  tracks,  on  the  other  side  and 
on  the  southerly  track,  there  were  three  or 
four  engines  blowing  off  steam  or  exhausting 
steam.  The  following  extract  is  taken  from 
the  testimony  of  Clarence  F.  Weber,  one  of 
the  respondents: 

"Q.  Did  you  notice  anything  else  there?  A. 
The  engines  across  the  track.  Q.  What  were 
th^  doing,  if  anything?  A.  They  were  stand- 
ing there  exiiansting  steam.  Q.  How  far  from 
the  Marion  street  pavement?  A.  They  were  not 
far  from  the  pavement;  they  were  not  over  5 
or  6  feet  from  the  pavonent.  Q.  Then  yon  did 
wbitt?  A  We  kept  watching  these  engines  on 
account  of  th«n  exhausting  steam,  for  fear  they 
would  move.  Q.  Then  what?  A.  Then  we 
looked  up  the  track  again,  and  then  we  started 
across  a  litde  further,  and  we  watched  the 
engines  and  looked  again  aad  didn't  see  anr- 
thing,  and  then  we  started  to  ctpes  the  track, 
watching  those  engines  that  were  right  near  us. 
Q.  What  happened?  A.  Then  we  were  struck 
bS  the  train  and  I  was  knocked  tmoonsdons." 

It  therefore  seems  quite  evident  that  the 
engines  exhausting  steam  were  a  source  of 
apparent  danger,  with  the  surrounding  cir- 
cumstances. Whether  respondent's  attention 
was  directed  to  this  source  of  apparent  dan- 
ger, thus  distracting  the  attention,  from  the 
source  of  probable  danger,  is  a  question  on 
which,  under  the  testimony  in  this  case,  dif- 
ferent conclusions  may  fairly  be  drawn,  and, 
if  so,  the  question  of  the  respondent's  con- 
tributory negligence  is  a  Jury  question,  and 
properly  so  treated  by  the  trial  court  The 
rule  Is  aptly  stated  In  these  words: 

"Where  there  are  doubtful  and  qualifying  cir- 
cumstances, the  question  of  negligence  or  want 
of  proper  care  is  a  matter  of  ordinary  observa- 
tion and  experience  of  the  conduct  of  men,  and 
as  such,  must  be  left  to  the  jury,  as  being  with- 
in their  legal  province."  Bonnell  v.  Delaware, 
etc..  B.  B.  Co.,  89  N.  J.  I^iw,  189. 

There  are  many  cases  in  our  reports  and 
those  of  other  JurlBdictions,  illustrating  this 
principle,  as  applied  to  injuries  occurring  at 
steam  railroad  grade  crossings.  The  trial 
Judgie  was  not  in  error  in  treating  the  ques- 
tion of  respondent's  contributory  negligence 
as  a  Jury  question. 

There  being  no  error  in  the  record,  the 
Judgment  is  therefore  affirmed. 
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WBBEJR  T.  PHILADBIiPHTA  &  R.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1915.) 

Negmoence  €=»93  —  CoNTBiBirroBT  Neou- 

OENCE— Imputed  Negligence. 

When  a  person  receives  injuries  by  c(dli- 
non  with  a  car,  while  riding  by  invitation,  witb- 
out  hire,  in  a  carriage  driven  and  owned  by  an- 
other, negligence  of  the  driver  is  not  imputable 
to  him. 

[Ed.  Note.— For  other  cases,  gee  Negligence, 
Gent  Dig.  iS  147-160;  Dec.  Dig.  «=>93.] 

Appeal  from  Supreme  Court' 

Action  by  Clarence  P.  Weber  against  the 
Philadelphia  &  Beading  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   A£Brmed. 

l^^ank  S.  K^tzenbach,  Jr.,  of  Trenton,  for 
appellant  Peur  Backes,  of  Trenton,  for  re- 
spondent 

PBR  CURIAM.  This  case  was  tried  at 
the  circuit,  before  the  same  jury  that  tried 
the  case  In  which  Michael  Corse  was  respond- 
ent, against  the  same  defendant  resulting  In 
a  verdict  for  the  respondent  It  Is  submitted 
to  this  court,  In  like  manner,  upon  the  same 
testimony  and  exceptions.  The  views  ex- 
pressed In  the  opinion,  read  for  this  court,  in 
the  case  of  Corse,  Respondent,  v.  Philadel- 
phia &  Reading  Railway  Company,  Appellant 
96  AtL  53,  are  applicable  to  this  case. 

In  that  case  the  Judgment  was  aflSrmed,  on 
the  ground  that  the  question  of  the  respond- 
ent's contributory  negligence  was  a  jury  ques- 
tion. In  tMa  case  a  like  result  Is  reached. 
It  may  be  well,  however,  to  add  that  in  tMs 
case  the  respondent  was  riding,  as  a  com- 
panion, with  Michael  Corse,  the  respondent 
in  that  case,  who  was  the  driver.  This  ad- 
ditional fact  brings  this  case  within  the  rule, 
laid  down  by  this  court,  viz.,  when  a  person 
receives  Injuries  by  a  colU^on  with  a  car, 
while  riding  by  Invitation  without  hire,  In  a 
carriage  driven  and  owned  by  another,  the 
negligence  of  the  driver  is  not  Imputable  to 
him.  Noonan  v.  Consolidated  Tract  Co.,  64 
N.  J.  Law,  679,  46  Atl.  770;  Mlttelsdorfer  v. 
West  Jersey,  etc.,  B.  R.  Co.,  77  N.  J.  Law, 
098,  73  Atl.  638;  Horandt  v.  Central  R.  R. 
Co.,  78  N.  J.  iMvr,  196,  73  Atl.  93;  Id.,  81 
N.  J.  Law,  489,  83  Atl.  511. 

There  being  no  error  in  the  record,  the 
judgment  is  therefore  affirmed. 


MALATESTA  y,  ATLANTIC  CITY  &  S.  R. 

CO.  et  al.    (No.  78.) 

(Cburt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 

(SvUaiut  H  the  Covrt.) 
Railboads  <&=»275,  27®— EicpLOTfi  of  Third 
Person— Wbonqtui.    Death— Dibection   of 
Vebdict. 

Decedent  was  employed  by  Reilly  in  cart- 
ing material  from  the  West  Jersey  &  Seashore 
Railroad.    The  tracks  belonged  to  that  company. 


The  Atlantic  City  &  Shore  Raflroad  Company 
was  operating  trolley  cara  thereon,  and  tor  that 
purpose  had  a  feed  wire  30  feet  above  the 
ground  charged  with  a  current  of  32,000  volts. 
Reilly  had  laid  a  temporary  track  on  which  be 
operated  a  crane.  In  moving  the  crane,  ReiU/s 
engineer  failed  to  lower  the  boom,  although 
warned  to  do  so.  The  boom  ^uck  the  feed 
wire,  and  as  a  result  decedent  was  killed.  Held, 
that  a  verdict  was  rightly  directed  for  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Raflroads, 
Cent  Dig.  {§  873-877,  901;  Dec.  Dig.  «=:> 
276,  279.T  ^    -»— 

Garrison,  Parker,  and  Ealisch,  JJ.,  dissent- 
ing. 

Appeal  from  Supreme  Court 

Action  by  Cornelia  Malatesta,  administra- 
trix of  Frank  Malatesta,  against  the  Atlan- 
tic (]ity  &  Shore  'Railroad  Comxxiny  and 
another.  From  Judgment  for  defmdants, 
plaintiff  appeals.    Affirmed. 

The  decedent  was  employed  by  one  Steel- 
man,  and  was  working  at  the  time  for  Reilly. 
Reilly  was  constructing  an  amleslte  road  in 
Atlantic  county.  The  decedent  was  employed 
In  carting  material  for  RelUy's  work  (from 
freight  cars  at  Ocean  Heights).  The  tracks 
at  that  point  belong  to  the  West  Jersey  & 
Seashore  Company  and  the  Atlantic  City  ft 
Shore  Railroad  Company  was  operating  trol- 
ley cars  thereon.  £\)r  that  purpose  they 
had  a  feed  wire  30  feet  above  the  ground, 
charged  with  a  current  of  32,000  volts. 

Reilly,  for  the  purpose  of  facilitating  the 
work  of  unloading,  had  laid  a  temporary 
track  near  the  freight  tracks,  on  which  be 
operated  a  crane.  At  the  time  of  the  acci- 
dent It  was  necessary  to  move  the  crane  so 
that  It  came  nearer  Uie  railroad  tracks,  over 
which  the  feed  wire  ran.  Stewart,  who  was 
Rellly's  engineer  operating  the  crane,  failed 
to  lower  the  boom,  although  warned  by  the 
fireman  to  do  so.  As  a  result  the  boom 
struck  the  feed  wire,  caused  an  arc  that 
melted  the  wire  so  that  it  dropped  and  hit 
the  decedent,  resulting  In  his  death.  The 
trial  Judge  directed  a  verdict  for  the  defend- 
ants. 

John  F.  X.  Bies,  of  Atlantic  City,  for  ap- 
pellant Bourgeois  &  Coulomb,  of  Atlantic 
City,  for  appellees. 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  We  think  the  trial  judge  was  right; 
in  directing  a  verdict  for  the  defendants  for 
two  reasons:  (1)  The  proximate  cause  of 
the  injury  was  not  the  character  or  location 
of  the  feed  wire.  Its  lack  of  insulation  (if 
insulation  had  been  practicable) ,  or  the  lack 
of  guard  wires ;  the  accident  was  due  solely 
to  the  negligence  of  Rellly's  engineer,  Stew- 
art, in  falling  to  heed  the  warning  of  the 
fireman  to  lower  the  boom  before  moving  up. 
(2)  Neither  defendant  could  anticipate  that 
a  wire  30  feet  up  in  the  air  would  be  Inter- 
fered with  by  men  unloading  freight.  The 
defendants  had  a  right  to  assume  that  a  wire 
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80  located  would  be  left  alone,  and  even  U 
they  might  In  fact  anticipate  that  BeUly'fl 
men  might  perchance  be  negligent,  they  bad 
the  right  tn  law  to  assume  that  no  trespass 
would  be  committed  npon  their  property.  As 
we  said  In  Oolnn  y.  DeL  &  Atl.  Telephone 
Co.,  72  N.  J.  Law,  276,  at  page  278,  82  Atl. 
412,  8  Ia  B.  A.  (N.  S.)  888,  lU  Am.  St  Bep. 
668,  the  owner's  right  to  protect  his  pos- 
session and  to  nae  his  property  Is  paramount 
The  case  differs  from  cases  like  Bowe  t.  N. 
X.  &  N.  J.  Tdephone  Co.,  66  N.  J.  Law,  19, 
48  Atl.  52S,  Spires  t.  Middleaex,  etc.,  Blec 
Ught  Co.,  70  N.  J.  Law,  865,  OT  AtL  424,  and 
Hebert  t.  Lake  Charles  Co.,  36  Sooth.  7S1, 
the  Louisiana  case  rdled  cm  hy  the  appel- 
lant In  those  cases  the  physical  sltoatloo 
was  such  that  wires  were  likely  to  become 
croeaed  by  natural  causes  wltbont  any  inter- 
vening culpable  agent  Here  the  Injury  oc- 
curred by  reason  of  the  Intervention  of  a 
culpable  human  agent  No  amount  of  care 
<m  the  part  of  the  defendants,  ccmslstent 
with  the  conduct  of  their  business  In  the 
ordinary  way,  could  guard  against  iioBsible 
culpable  acts  of  others.  The  case  la  within 
the  rule  of  CafC,  Adm'x,  t.  Newark  &  New 
Tork  B.  B.  Co.,  35  N.  J.  Law,  17,  29  tt.,  10 
Am.  Bep.  206;  which  was  approved  in  DeL, 
Lack.  &  Western  B.  B.  Co.  v.  Salmon,  80  N. 
J.  Law,  299,  at  page  308,  28  Am.  Bep.  214, 
although  It  was  Inapplicable  to  the  facts  of 
that  case. 
The  Judgment  Is  affirmed,  with  costs. 

OARBISON,    PABKEB,    and    KALISCH, 
JJ~  dissent 


OOBTELIi  V.  BUB^FALO  UNION  FUBNACB 
CO.     (No.  92.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16,  1016.) 

(BytUbut  ty  <h«  Court.) 

Appkal  and  Ebbob  «s>842  —  Finuxno  of 

Fact— BsviBw. 

Dinuoick  &  (To.  entered  into  a  contract  to 
deliver  coke  to  defendant,  in  monthly  quanti- 
tiei,  payments  to  be  made  therefor  on  the  26th 
of  the  sncceeding  month.  Owing  to  difficulties 
in  the  mining  district,  the  plaintiff  was  unable 
to  supply  the  quantities  of  coal  contracted  for, 
and  defendant  went  into  the  market  and  pnr- 
ehased  the  difference  on  the  plaintiff's  account. 
Plaintiff  demanded  payment  for  the  coal  sup- 
plied, and  defendant  refused  to  pay  until  after 
the  termination  <rf  tfie  contract  Plaintiff  then 
rescinded  and  sued  for  the  coal  delivered.  The 
trial  court  found  that  under  the  law  of  Penn- 
sylvania, whidi  was  lex  loci  contractus,  the 
plaintiff  had  a  right  to  rescind,  and  gave  Judg- 
ment for  the  value  of  the  coke  delivered.  £«M, 
Uiat  the  finding  of  the  trial  court,  sitting  without 
a  jury,  was  a  finding  of  fact,  and  as  such  is 
not  reviewable  in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  CJent  Dig.  ft  881(M38(>;  Dec  Dlg.,«B> 
842.]  , 

Black;  7.,  dissenting; 


Appeal  from  Supreme  0>urt 

Action  by  James  B.  C!oryell,  trustee,  etc., 
against  the  Buffalo  Union  Furnace  (Dompany. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

W.  Holt  Apgar,  of  Trenton,  Edward  J.  Gar- 
ono,  of  Buffalo,  N.  T.,  and  George  B.  Oordon, 
of  Pittsburgh,  Pa.,  for  appellant  Grey  & 
Archer,  of  Camden,  and  Alexander  Simpson, 
Jr.,  of  Philadelphia,  Pa.,  for  atq[)eUee. 

MINTUBN,  J.  J.  K.  Dimmlck  ft  Co.  en- 
tered into  a  contract  with  defttidant  to  sell, 
and  under  which  defendant  was  to  purchase, 
the  requirements  of  two  blast  furnaces  of 
defendant  estimated  to  be  about  120,000 
tons  of  coke  during  the  period  beginning  July 
1,  1912,  and  expiring  December  31st  of  that 
year,  at  (fte  net  price  of  |2.10  per  net  ton 
of  2,000  pounds  f.  o.  b.  cars  oven  C!onneUs- 
vUle  region  in  the  state  of  Pennaylvanla. 
Paymoits  were  to  be  made  on  or  before  the 
25th  day  of  each  month  toe  all  shlpmeuta 
made  during  the  preceding  month.  The  ship- 
ments were  to  be  made  in  equal  montlk- 
ly  quantities  of  about  20,000  tons  eaA. 
These  provisions  supply  the  salient  feataoea 
of  the  contract  for  the  determination  of  the 
question  presented  by  the  case.  Subeeqnent 
to  the  execution  of  the  contract,  Dinunick  & 
Co.  became  bankrupts,  and  the  plaintiff  was 
appointed  their  trustee.  Tint  requirement 
of  the  blast  furnaces  was  approximately  17,- 
740  tons  per  month.  Dimmlck  &  Co.  furnish- 
ed during  July  17,053  tons  and  were  paid  on 
the  26th  of  August  as  required  by  the  terms 
of  the  contract  In  August  they  fumi^>ed 
12,005.3  tons  for  which  they  were  not  paid. 
In  September  2,737.8  tons  were  delivered  for 
which  no  payment  was  mad&  During  this 
period  a  eomblnstlmi  of  the  dealers  in  the 
coke  trade  in  the  Oonnellsvllle  region  prevent- 
ed a  literal  and  practical  compliance  with 
the  terms  of  the  contract.  The  defendant. 
In  order  to  fulfill  its  business  requirements, 
after  many  efforts  to  induce  Dimmlck  &  Co. 
to  increase  the  quantity  of  their  shipments, 
went  into  the  open  market  and  purchased 
coke  at  a  rate  30  to  50  cents  per  ton  higher 
than  the  oontract  rate,  and  notified  DUnvaick 
9c  Co.  that  such  purchases  were  being  made 
on  their  account  On  September  25th,  the 
amount  due  to  the  shipper  under  the  terms 
of  the  contract  was  approximately  $20,100.- 
50  for  coke  actually  delivered.  In  this  sit- 
uation a  demand  for  payment  was  made  by 
plaintiff,  and  about  September  27th,  the  de- 
fendant through  its  president  notified  plain- 
tiff that  no  remittance  would  be  made  for 
coke  delivered  unless  there  were  moneys  left 
over  or  due  to  plaintiff  after  the  1st  of  Jan- 
uary. This  ultimatum  resulted  in  the  re- 
scission of  the  contract  by  .the  plaintiff  by 
Dotlea  to  that  effect  and  thereafter  this  suit 
was  brought  The  case  was  tried  before  the 
ooorl  without  a  Jury,  by  consent  of  the  par- 
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ties,  and  tbe  e«>art  fbund  for  tbe  plaintiff 
for  the  amount  of  its  claim,  with  an  alter- 
native finding  whicb.  In  view  of  the  result  we 
have  reached,  must  be  regarded  as  sur- 
plusage. 

No  question  Is  made  as  to  tbe  quantum  of 
the  Judgment,  and  tbe  correctness  of  tbe 
court's  conclusion  In  that  respect,  but  the  le- 
gal Inquiry  which  questions  the  propriety  of 
any  Judgment  for  the  plaintiff  is  presented  as 
the  sole  ground  of  appeal.  The  determina- 
tion of  the  trial  court  is  predicated  upon  the 
legal  correctness  of  plalntUTs  contention  that 
the  refusal  of  the  defendant  to  pay  for  the 
coke  delivered,  as  required  by  the  terms  of 
the  contract,  was  such  a  material  violation 
of  the  contract  as  to  indicate  that  tbe  defend- 
ant no  longer  Intended  to  live  up  to  its  terms, 
and  warranted  the  plaintiff  in  treating  it  as 
at  an  end.  It  will  be  observed  that  while 
tbe  plaintiff  did  not  live  up  to  tbe  terms  of 
tbe  contract,  by  supplying  tbe  quantity  of 
coke  agreed  upon,  by  force  of  which  failure 
the  defendant  was  obliged  to  resort  to  the 
open  market  for  its  supply,  the  defendant 
nevertheless  treated  the  contract  witb  Dlm- 
mlck  &  Co.  as  subsisting,  and  made  no  effort 
to  rescind  It,  but  undertook  to  put  a  con- 
struction upon  it  as  to  paymoits,  which  was 
at  variance  vrttb  tbe  express  convention  of 
tbe  parties.  The  plaintiff's  demand  for  pay- 
ment for  coke  delivered  was  made  in  accord- 
ance with  the  terms  of  tbe  contract  When 
the  defendant  refused  to  live  up  to  this  fea- 
ture of  the  contract,  it  was  tbe  plaintiff's 
right,  at  bis  option,  at  common  law,  to  re- 
sort to  rescission.  Doughten  v.  Camden 
Building,  etc.,  Ass'n,  41  N.  J.  Eq.  559,  7  Atl. 
479 ;  0  Gyc.  and  cases  dted. 

Tbe  trial  of  the  case  turned  upon  the  ques- 
tlMi  whether  this  common-law  rule  was  also 
lex  loci  contractus,  tbe  contract  having  been 
executed  in  the  state  of  Pennsylvania.  The 
trial  court,  after  bearing  testimony  of  opin- 
ion witnesses  from  that  state,  found  as  a 
fact  that  the  common-law  rule  of  rescis- 
sion was  also  tbe  law  of  Pennsylvania,  and 
that  under  it  the  plaintiff  was  warranted  in 
resdnding  tbe  contract,  and  bringing  bis  suit 
for  the  value  of  the  coke  delivered.  We  are 
now  asked,  and  this  contention  presents  the 
only  ground  of  appeal,  to  review  such  finding, 
as  presenting  a  question  of  law.  That  It 
was  a  question  of  fact  for  a  Jury  to  deter- 
mine is  the  settled  law  of  this  state.  Title 
Guaranty,  eta,  Co.  v.  Trenton,  etc,  86  N. 
J.  Eq.  441,  38  Ati.  422;  16  Cyc.  888,  and 
cases  dted. 

That  this  court  will  not  review  a  finding  of 
fact,  with  substantial  evidence  to  support  it, 
is  equally  well  settled.  Hoffmeler  v.  Trost, 
86  N.  J.  Law,  662,  92  Aa  277;  Mupo  v. 
Crew  Levlck  Co.,  85  N.  J.  Law,  377,  91  Atl. 
989.  Tbe  case  of  Dlmlcic  v.  Metropolitan 
Life  Ins.  Co.,  69  N.  J.  Law,  384,  55  Atl.  291, 
62  L.  R.  A.  774,  referred  to  by  the  appelant. 


as  authority  for  Its  contention  to  tbo  omtra- 
ry,  will  not  bear  sndi  construction.  In  that 
case  no  attempt  was  made  in  the  trial  oonrt 
to  show  what  was  the  law  of  the  foreign 
Jurisdiction;  and  this  court  found  it  neces- 
sary to  determine  tbe  question  for  itself  by 
an  examination  of  tbe  printed  reports  of  tb« 
foreign  state  in  conformity  with  the  provi- 
sions of  the  Evidence  Act  (Comp.  St.  1910, 
p.  2229),  which  provides  that  the  reported 
Judicial  dedsions  of  other  states  may  be  Jn- 
didally  noticed,  as  evidence  of  the  common 
law  of  such  states.  That  formality  is  not 
necessary  to  the  disposition  of  tbe  case,  sub 
Judlce,  dnce  tbe  determination  of  the  ques- 
tion by  the  trial  oourt  ronoves  the  conten- 
tion, as  one  of  fact,  from  tbe  sidiere  of  con- 
troversy here. 

The  Judgment  under  review  will  therefor* 
be  affirmed. 

BLACK,  J.,  dissenting. 


STATE  v.  DODGHERTT  et  al    (No.  27.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 

(BptUbuB  ht  Hte  Oourt) 

CORSPIBAOT  «=>24— Bbibbbt  bt  DxTBOnw^ 

Existence  of  ConspiBACT. 

An  indictment  dbarged  a  conspiracy  to  per- 
vert the  due  administration  of  tbe  laws.  The 
proof  was  of  an  agreement  by  defendants  with  a 
detective  in  the  employ  of  the  state's  law  of- 
ficers to  detect  defendants  in  corrupt  conduct,, 
by  which  the  detective  was  to  pay  tnem  money 
for  their  votes  as  members  of  a  city  conncil. 
Held  that,  as  tbe  Indictment  charged  but  on» 
conspiracy,  to  which  the  detective  was  proved 
to  be  a  necessary  party,  and  as  his  object  was 
to  expose  corruption,  and  prevent  injury  to  the- 
public,  there  was  a  failure  to  prove  a  conspiracy 
to  pervert  the  due  administration  of  the  laws. 

[Ed.  Note. — ^For  other  cases,  see  Conspiracy^ 
Cent.  Dig.  H  33,  S4;    Dec.  Dig.  iS=»24.J 

Walker,  Ch..  and  Trenchard,  Black,  Heppen- 
heimer,  and  Williams,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Harry  Dougherty  and  another  were  con- 
victed of  conspiracy  to  pervert  the  due  ad- 
ministration of  laws.  From  a  Judgment  ot 
Supreme  Court  affirming  conviction  (86  N.  J. 
Law,  625,  93  AtL  98),  defendants  brine  error. 
Reversed,  and  record  remitted. 

Robert  H.  McCarter,  of  Newark  (William. 
F.  Sooy,  of  Atlantic  City,  on  the  brief),  for 
plaintiffs  in  error.  Charles  S.  Moore,  County 
Prosecutor,  of  Atlantic  Cltj,  and  Edmund 
Wilson,  of  Trenton,  for  the  State. 

SWAYZE,  J.  The  first  count  In  the  Indict- 
ment on  which  alone  the  state  elected  to- 
stand,  charges  that  the  plaintiffs  in  error  and 
others  named  conspired  to  pervert  tbe  due 
administration  of  the  laws  relating  to  the 
munidpal  government  of  Atlantic  City  by 
corruptly  passing  an  ordinance  for  the  pas- 
sage of  which  tbe  nine  defendants  (indudlug: 
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tbe  two  now  plalotlffa  In  error)  were  to  receive 
as  bribes  from  one  Harris,  a  person  Interest- 
ed In  securing  tlie  passage  ot  tbe  ordinance, 
the  sum  of  $500  each;  that  the  defendants, 
in  execution  of  said  agreement,  passed  the 
ordinance,  and,  in  further  execution  of  the 
agreement,  received  the  sums  agreed  upon  as 
bribes.  At  the  trial  it  was  proved  that  "Har- 
ris" was  an  alias  for  Reed,  who  was  in  the 
employ  of  a  detective  engaged  under  the  di- 
rection of  the  law  officers  of  the  state  in  the 
eftort,  which  for  four  months  had  been  un- 
snccesafol,  to  detect  the  defendants  in  corrupt 
conduct  as  members  of  the  council  ot  Atlantic 
City ;  that  the  whole  scheme  was  a  plot  con- 
trived by  him  for  the  imrpose  of  Inring  mem- 
bers of  the  common  council  by  the  promise 
of  money  into  voting  for  an  ordinance  for  a 
large  public  work,  the  merit  of  which  by  It- 
self la  not  questioned;  that  it  was  never 
meant  to  proceed  with  the  work  when  au- 
thorized, tbe  only  object  being  to  catch  tbe 
defendants  in  corrnpt  conduct  There  was 
no  evidence  that  any  money  was  ever  paid 
to  MurUand.  While  the  ordinance  was  pend- 
ing Murtland  asked  Reed  how  much  money 
he  was  to  receive  that  day,  said  that  he 
would  not  accept  $500,  that  he  did  not  care 
to  take  the  risk  with  less  than  $5,000,  and 
after  some  further  conversation  added  that 
be  would  not  Interfere  with  the  program  and 
wished  to  be  remembered  when  It  came  to 
the  contract 

We  think  it  is  unnecessary  to  consider  the 
very  interesting  and  important  question  so 
ably  discussed  by  counsel  whether  it  is  a 
good  defense  to  an  indictment  that  the  defend- 
ants were  entrapped  into  the  alleged  crim- 
inal conduct  by  representatives  of  the  state. 
Cases  may  be  found  where  this  defense  was 
rejected,  and  others  where  It  was  held  good. 
We  limit  OTir  decision  to  the  particular  facts 
of  this  case. 

Tbe  charge  is  that  there  was  a  conspiracy 
to  iiervert  tbe  dne  administration  of  the  laws 
relating  to  the  municipal  government  of  At- 
lantic City  by  corruptly  passing  an  ordinance 
for  bribes  to  be  paid  by  Harris,  a  person  in- 
terested in  securing  its  passage.  The  in- 
dictment is  not  for  bribery,  but  for  conspira- 
cy, and  not  for  conspiracy  among  the  defend- 
ants alone  to  sell  their  votes  or  to  force  "Har- 
ris" to  pay  money.  The  charge  is  that  the 
conspiracy  was  with  "Harris" ;  that  he  was  to 
pay  and  did  pay  money.  The  conspiracy  with 
"Harris"  as  the  prime  mover  and  an  essen- 
tial party  is  not  only  the  conspiracy  charged 
In  the  indictment,  but  the  conspiracy  on 
which  the  state,  in  fact,  relied  at  the  trial. 
It  was  only  that  alleged  conspiracy  that 
made  admissible,  so  far  as  it  was  admissible, 
the  testimony  as  to  Interviews  between  "Har- 
ris" and  Phoebus  on  December  5,  1911,  at 
which  the  two  planned  for  tbe  corruption  of 
the  other  defendants.  It  was  this  conspiracy 
between  "Harris"  and  Phoebus  Into  which 
the  defendants  are  said  to  have  come  subse- 


quently. The  nature  of  the  charge  in  tbe  in- 
dictment relieves  us  from  the  necessity  oC 
considering  the  effect  of  entrapment  by  the 
state,  which  would  confront  us  if  the  indict- 
ment were  for  a  conspiracy  by  the  defend- 
ants alone  to  sell  their  votes  or  to  extort 
money  as  the  condition  of  passing  an  ordi- 
nance introduced  in  good  faith  and  meant  to 
become  effective  legislation  of  the  city.  The 
question  is  the  much  simpler  one,  whether  a 
conspiracy  originated  by  "Harris"  under  em- 
ployment of  the  law  oflicers  of  the  state,  with 
Phoebus  as  either  stool  pigeon  or  go-between, 
f<w  the  well-meant  purpose  of  testing  the  vir- 
tue of  public  officials  and  preventing  injury 
to  the  public  by  exposing  and  bringing  them 
to  punishment  if  they  proved  corrupt,  was  a 
conspiracy  to  pervert  tbe  doe  administra- 
tion of  tbe  laws  relating  to  the  municipal 
government  of  Atlantic  City.  If  It  was  not, 
the  defendants  are  not  guilty  as  charged, 
however  reprehensible  their  conduct  and 
character  may  have  been.  Since  tte  indict- 
ment charges  but  one  conspiracy,  and  "Har- 
ris" was  a  necessary  party  to  the  conspiracy 
proved,  the  prime  mover  therein,  and  the 
man  who  was  to  and  did, furnish  the  mon- 
ey, and  since  the  conspiracy,  had  no  existence 
without  him,  tbe  only  conspiracy  for  which 
the  defendants  could  be  convicted  is  that 
organized  by  "Harris."  Unless  that  conspira- 
cy is  criminal,  tbe  defendants  are  not  guilty 
as  charged.  If  it  is  criminal,  "Harris"  is  also 
guilty.  To  BO  hold,  It  would  be  necessary  to 
hold  that  "Harris' "  act  was  a  preversion  of 
the  due  administration  of  the  law.  To  avoid 
that  absurdity,  it  is  necessary  to  bold  that 
the  conspiracy  was  not  a  conspiracy  to  per- 
vert the  dne  administration  of  the  law,  as 
charged  in  the  indictment  It  was,  in  fact, 
on  arrangement  to  secure  the  due  adminis- 
tration of  the  law  by  demonstrating  the 
readiness  of  the  councilmen  to  be  corrupted, 
in  a  made-up  plan  not  meant  to  be  executed, 
in  order  to  prevent  by  exposure  similar  cor- 
ruption in  the  genuine  legislation  of  the  city. 
Without  the  complicity  of  "Harris"  the  con- 
spiracy is  not  proved ;  with  him  it  ceases  to 
be  a  conspiracy  to  pervert  the  due  adminis- 
tration of  the  laws,  and  is  no  crime.  We  are 
less  reluctant  to  reach  this  result  than  we 
should  otherwise  be,  for  the  reason  that  tbe 
state  sought  by  indicting  tbe  defendants  for 
conspiracy  to  make  available  statements 
made  by  "Harris"  and  Phoebus  In  the  ab- 
sence of  the  other  defendants  evoi  before 
they  had  come  into  the  conspiracy,  and  by 
Phoebus  after  the  object  of  tbe  conspiracy 
had  been  obtained.  Tbe  state,  having  sought 
and  obtained  the  advantage  of  an  indictment 
for  conspiracy,  must  in  fairness  be  subjected 
to  its  disadvantages.  It  cannot  be  permitted 
by  splitting  the  single  conspiracy  in  two  to 
say  one  was  criminal  and  tbe  other  meritori- 
ous; that  in  one  the  councilmen  alone  were 
involved,  in  the  other  "Harris"  was  also  a 
party,  when  the  fact  is  that  "Harris"  was  a 
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necessary  partj  thronghont.  As  the  Sapreme 
Court  of  tbe  tJnlted  States  has  recently  said : 
"The  character  and  effect  of  a  conspiracy  is 
not  to  be  judged  by  dismembering  it  and  view- 
ing its  separate  parts,  but  only  by  looking  at  it 
as  a  whole."  tJ.  S.  v.  Patton,  226  U.  S.  525, 
544,  33  Sup.  Ct.  141,  145  (57  li  Ed.  333,  44  Li 
B.  A.  [N.  S.]  325). 

The  case  Is  analc^otis  to  the  old  case  where 
a  man  arranged  through  a  third  party  for  a 
highway  robbery  to  be  committed  upon  him- 
self, with  a  view  to  receiving  a  reward  offer- 
ed for  the  apprehension  of  highway  robbers. 
It  was  held  that  thedefendant  could  not  be 
convicted,  since  the  force  requisite  to  consti- 
tute a  highway  robbery  had  not  been  used ; 
the  alleged  victim  having  himself  authorized 
it  B.  V.  McDaniel,  Foet  C.  L.  121 ;  B.  v. 
Fuller,  R.  &  R.  408.  On  an  indictment  for 
burglary  the  entry  was  held  not  burglarious 
because  made  with  assent  of  detectives  who 
were  in  the  occupancy  and  control  of  a  bank 
with  the  consent  of  the  owners.  "This  can- 
not be  burglary,"  said  the  court,  "in  contem- 
plation of  law,  however  much  the  defendant 
was  guilty  in  purpose  and  intent"  Siielden 
V.  State,  3  Tex.  App.  156,  SO  Am.  Rep.  126; 
R.  V.  Johnson,  O.  &  M.  218.  On  an  indictment 
for  bribery,  where  an  officer  first  suggested 
his  willingness  to  accept  a  bribe,  and  appar- 
ently joined  the  defendant  in  a  criminal  act 
suggested  by  the  officer  merely  to  entrap  the 
defendant  the  case  was  held  not  within  the 
spirit  of  the  criminal  code.  O'Brien  t.  State, 
6  Tex.  App.  665.  In  larceny,  where  the  en- 
trapment is  by  the  owner  or  by  a  detective 
as  his  agent,  their  participation  takes  away 
the  essential  element  of  a  conversion  against 
the  will  of  tbe  owner.    Wharton,  Or.  L.  f  917. 

These  cases  were  decided  upon  tbe  ground 
that  an  essential  element  of  the  crime  was 
absent.  We  do  not  approve  the  distinction  at- 
tempted in  the  Ohio  case  of  Dlegle  v.  State,* 
a  report  of  which  was  furnished  by  the  prds- 
ecntlon,  between  an  injury  to  a  private  citi- 
zen, as  in  the  case  of  highway  robbery,  bur- 
glary, or  larceny,  and  an  injury  to  the  public, 
as  in  the  case  of  bribery.  AU  crimes  alike, 
under  our  modem  legal  theories,  are  crimes 
against  the  public,  and  all  are  classified  as 
public  wrongs  by  Blackstone. 

We  have  already  stated  the  difilcnlty  in 
the  present  case  of  holding  that  an  agree- 
ment instigated  by  the  state  for  tbe  public 
benefit  can  be  changed  into  a  criminal  con- 
spiracy by  merely  dropping  out  of  sight  the 
essential  part  played  by  the  instigator,  with- 
out whom  the  conspiracy  could  not  exist. 
Clear  as  this  is  in  the  case  of  Dougherty,  it 
is  still  clearer  in  the  case  of  Murtland.  Tbe 
principal  part  of  the  evidence  against  him 
was  Beed's  (alias  Harris')  testimony  as  to 
what  Phoebus  said.  Phoebus  had  pleaded 
guilty,  but  was  not  called  as  a  witness  so 
that  he  might  be  cross-examined.  The  testi- 
mony, at  best  was  only  admissible  against 
Murtland,  if  it  was  proved  aliunde  that  he 
and  Phoebus  were  coconspirators;  It  could 
not  of  itself  prove  the  fact  of  conspiracy. 


There  was  absolutely  no  proof  tbat  Slnrt- 
land  received  any  money.  On  the  contrary. 
Reed's  testimony  was  that  Murtland  said  he 
would  not  be  satisfied  to  acc^t  $500,  and 
demanded  more,  which  Reed  refused ;  where- 
upon Murtland  said  he  would  not  interfere 
with  the  program,  but  thought  that  Reed 
should  remember  him  when  he  came  to  the 
contract  This  is  convincing  evidence  to 
prove  that,  If  Murtland  was  ever  a  party  to 
the  conspiracy  charged,  he  withdrew  as  far 
as  he  could  from  that  conspiracy  before  the 
overt  act  set  forth  in  the  indictment  and  re- 
lied upon  by  the  state — the  passage  of  the 
ordinance — and  trusted  to  a  hope  of  future 
favor,  or,  at  worst,  entered  by  a  tadt  agree- 
ment into  a  new  conspiracy  with  Beed  (alias 
Harris).  This,  however,  was,  to  put  it  most 
favorably  for  the  state,  a  conspiracy  with 
Reed  alone,  and  a  conspiracy  wUcb  gave 
Murtland  different  rights  from  tils  fellow 
oouncllmen,  in  which  they  would  be  most 
unlikely  to  join,  and  did  not  i^  fact  join. 
If  Murtland  withdrew  from  the  original  con- 
spiracy before  the  overt  act  a  jury  might 
well  find  him  not  guilty  as  charged.  He  can- 
not be  guilty  of  a  con^iracy  with  Beed 
alone,  unless  Reed  also  is  guilty,  since  it  re- 
quires at  least  two  to  make  a  conspiracy. 
Our  statute  under  which  this  indictment  la 
framed  expressly  enacts  tbat  any  two  or 
more  persons  who  shall  combine  to  commit 
any  act  for  the  perversion  of  the  due  admin- 
istration of  the  laws  shall,  on  coaviction, 
be.  deemed  guilty  of  a  conspiracy.  C.  ^  p. 
1757,  §  37.  Tbe  attention  of  the  learned  trial 
judge  was  called  to  the  failure  to  prove  the 
charge  in  the  indictment  against  Murtland. 
He  said  that  he  had  no  doubt  tbat  a  con- 
spirator might  withdraw,  but  that  tbe  facts 
and  circumstances  surrounding  the  withdraw- 
al might  make  it  necessary  to  hare  a  Jury 
pass  ui)on  the  question.  With  this  we  agree. 
He  did  not  however,  submit  to  the  jury  the 
question  whether  Murtland  bad  withdrawn, 
although  the  evidence  to  tbat  effect  was  un- 
contradicted and  from  the  mouth  of  tbe  de- 
tective himself.  Tbe  matter  is  most  im- 
portant in  view  of  evidence  that  was  object- 
ed to.  Hearsay  statements  by  Phoebus  to 
Murtland's  detriment,  made  several  weeks 
thereafter,  and  at  a  time  when  exi>osure 
had  already  come  and  Phoebus  bad  "con- 
fessed," were  admitted.  We  need  not  dwell 
on  the  danger  of  admitting,  under  such  cir- 
cumstances, hearsay  evidence  of  statements 
by  a  man  who,  at  best  was  an  accomplice, 
and  may  have  been  a  stool  pigeon.  The  im- 
portance for  the  present  purpose  Is  that  the 
evidence  was  admitted  on  the  theory  that 
the  conspiracy  continued  until  MurUand  got 
the  compensation  for  which  he  had  bar- 
gained. The  Supreme  Court,  In  vindicating 
the  admissibility  of  the  hearsay  report  of 
Phoebus'  statements,  said  that  the  conspir- 
acy contemplated  a  contract  to  be  given  out 
under  the  ordinance  for  the  work  to  be  done, 
from  which  contract  Murtland  was  to  derive 


'  86  Ohio  St.  310,  9»  N.  B.  1126.  affinntng  14  Ohio    Clr.  Ct  E.  (N.  S.)  28>. 
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a  personal  benefit  No«r,  U  Mnrtland  bad 
difitioctly  repudiated  tbe  alleged  contract  for 
$600,  as  seems  nadisputed,  the  joint  rela- 
tions between  him  and  Phoebus  certainly 
ceased  as  soon  as  the  ordinance  was  passed, 
and  hearsay  evidence  of  what  Phoebus  said 
Ctereafter  would  be  inadmissible.  If  Murt- 
land  had  entered  into  a  new  conspiracy  with 
Beed  alone  Involrlng  a  different  compensa- 
tion, Phoebus  was  not  a  coconspirator  In 
that;  and  hearsay  testimony  of  his  state- 
ments would  be  Inadmissible.  We  are  not 
to  be  understood  as  holding  that  the  testi- 
mony as  to  Phoebus'  statements  on  May  31st 
was  admissible  under  Einy  aspect  of  the  case. 
It  was  surely  not  admls^ble  if  Murtland  had 
withdrawn  from  the  conspiracy  as  charged 
prior  to  the  overt  act  The  error  was  empha- 
sized by  the  Judge's  charge.  He  called  at- 
tention to  Murtland's  failure  to  testi^. 
Mnrtland  could  not  deny  the  fact  that  Phoe- 
bus had  made  the  statement  to  Beed,  since  he 
was  not  present  It  would  have  been  Idle  lor 
him  to  deny  the  truth  of  what  Beed  said 
PhoebTis  had  said  until  there  was  other  proof 
that  he  and  Phoebus  were  coconspirators; 
and  he  was  not  called  on  to  deny  Beed's  tes- 
timony as  to  their  conversation,  since  that 
tended  to  prove,  If  it  did  not  prove,  that  he 
was  no  longer  in  the  conspiracy  charged  In 
the  indictment,  and  rendered  inadmissible 
the  evidence  as  to  what  Phoebus  said  there- 
after. The  harmfulness  of  the  admission 
of  this  hearsay  testimony  Is  shown  even 
more  clearly  by  the  f&ct  that,  if  Phoebus 
had  appeared  as  a  witness,  he  would  not 
only  have  been  sworn  as  such,  but  the  de- 
fendants would  have  had  the  usual  oppor- 
tunity to  cross-examine,  and  the  trial  Jodge 
would  undoubtedly  have  cautioned  the  Jury 
against  the  acceptance  of  the  testimony  of 
an  accomiflice  like  Phoebus  who  had  turned 
staters  evidence,  for  he  was  none  the  less  an 
accomplice,  and  had  none  the  less  turned 
state's  evidence  because  his  testimony  was 
reported  In  the  form  of  mere  hearsay,  and 
even  then  came  only  from  the  months  of 
hired  detectives  who  had  themselves  originate 
ed  the  conspiracy  of  which  they  were  try- 
ing to  convict  the  defendants. 

Both  defendants  were  entitled  to  be  ac- 
quitted. The  Judgment  must  be  reversed, 
and  the  record  remitted,  to  the  end  that  a 
venire  de  novo  be  awarded. 

We  ought  to  add  a  word  of  caution.  We 
must  not  be  supposed  by  our  silence  to  In- 
dicate approval  of  the  view  expressed  by  the 
Supreme  Court  as  to  the  meaning  and  ^ect 
of  onr  ruling  in  Bnllock  v.  State,  66  N.  J. 
Law,  657,  47  AU.  62,  86  Am.  St  Bep.  668,  as 
to  the  withdrawal  from  the  Jury  of  evidence 
Improperly  admitted.  It  will  be  time  enough 
for  us  to  pass  upon  that  question  when  It 
Is  necessarily  involved.  The  same  caution 
should  be  given  as  to  the  admiaslbllity  of 
testimony  as  to  what  Phoebus  said  before 
the  alleged  conspiracy  was  toonght  about 
and  while  Phoebus'  status  was  wholly  that 


of  an  agent  of  Harris  la  the  attempt  to  get 
the  defendants  to  conspire. 

MLNTUBN,  J.  (concurring).  While  I  con- 
cur In  the  view  ezpresaed  In  the  majority 
opinion  as  to  the  illegality  of  this  convic- 
tion, my  views  lead  me  to  a  reversal,  upon 
the  more  fundamental  ground  that  a  con- 
spiracy organized,  doubtless  with  the  best 
motives,  by  the  prosecuting  officers  of  the 
law,  to  create  a  flctltioas  conspiracy  to  en- 
trap public  ofBcers  into  the  commission  of 
crime,  is  contra  bonos  mores,  and  against 
sound  public  policy. 

At  the  basis  of  our  Jurisprudence  are  cer- 
tain well-defined  maxims,  borrowed  from  the 
civil  law,  upon  which  the  relative  rights  and 
duties  created  and  Imposed  by  law  rest  in 
their  application  to  the  individual.  Among 
these  is,  "Volenti  non  fit  Injuria,"  which  de- 
nies a  remedy  to  one  who  is  the  superinduc- 
ing cause  of  his  own  injury,  upon  the  theory 
that  he  cannot  properly  complain  of  an  al- 
leged wrong  or  Injury  which  he  has  invited 
upon  himself.  It  presents  the  fundamental 
concept  of  the  doctrine  of  contributory  neg- 
ligence, and  regulates  and  controls  in  dally 
application  the  rights  of  individuals. 

The  majority  opinion  cites  Instances  where, 
fundamentally,  this  principle  was  the  cause 
of  the  court's  refusal  to  recognize  an  alleged 
crime  thought  out  and  committed  by  one  upon 
himself  for  an  ulterior  purpose.  Bex  v.  Mc- 
Darnill,  Ifoet  C.  J*,121;  O'Brien  v.  State,  6 
Tex.  App.  665 ;  Wharton,  Cr.  L.  917.  So  the 
dvil  law  maxim,  "Ex  dole  malo  non  oritur 
actio,"  has  supplied  our  courts  of  law  and 
equity,  with  a  basic  principle  regulative  of 
the  affairs  of  the  individual  in  his  business 
transactions,  and  which,  reduced  to  its  sim- 
plest terms,  has  become  a  common-law  axiom 
that  "Fraud  vitiates  everything." 

Chief  Justice  Wilmot  in  Pole  v.  Wiggins,  3 
Blng.  N.  a  230,  32  E.  C.  L.  B.  referring  to 
the  public  policy  Inherent  in  this  maxim, 
says: 

"The  manner  of  the  transaction  was  to  gild 
over  and  conceal  the  truth;  and,  whenever 
courts  of  law  see  such  attempts  made  to  conceal 
such  wicked  deeds,  they  will  brush  away  the 
cobweb  varnish,  and  show  the  transactions  in 
their  true  light" 

And  again: 

"This  is  a  contract  to  tempt  a  man  to  trans- 
gress the  law  to  do  that  which  is  injarious  to 
the  community.  It  Is  void  by  the  common  law, 
and  the  reason  wh^  the  common  law  says  such 
contracts  are  void  la  for  the  public  good.  'Toa 
shall  not  stipulate  for  iniquity.'  AU  writers 
upon  our  law  agree  in  this:  That  no  polluted 
hand  shall  touch  the  pure  fountains  of  justice." 
Pazton  ▼•  Popham,  9  East,  406:  Pole  v.  Har- 
rodin.  Id.  417 ;  Gaslight  Co.  v.  Turner,  5  Bing. 
666;   Cuthbert  v.  Haley,  8  T.  B.  390. 

It  these  basic  conceptions  of  law  are  to 
govern  courts  in  the  administration  of  law 
and  equity,  as  between  the  people,  upon  what 
theory  of  consistent  legal  procedure,  It  may 
be  asked.  Is  their  application  to  be  halted, 
when  the  state  presents  itself  as  a  litigant 
at  the  bar?   Except  upon  the  exploded  theoiy 
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that  tibe  state  can  do  no  wrong,  I  know  of 
no  principle  of  extenuation  or  exception 
wblcb  can  be  held  to  relieve  the  state,  as 
the  fountalnhead  of  Justice,  from  the  effect 
of  the  application  of  its  own  laws. 

The  cases  which  are  reported,  both  tn  snp- 
port  of  such  action  of  the  state  and  those  op- 
posed to  it,  serve  to  indicate  the  extent  of 
which  this  practice  has  been  indulged,  upon 
the  theory  that.  If  a  conspiracy  can  be  con- 
cocted to  induce  officials,  apparently  quies- 
cent and  noncommittal,  to  violate  the  law, 
the  courts  pro  bono  publico  will  recognize 
the  legality  of  the  act  and  Impress  a  Judicial 
imprimatur  upon  it.  The  concoction  of  such 
a  scheme  is  unnecessary  to  prove  Its  purpose, 
viz.,  that  some  men  are  mercenary  and  venal. 
Criminal  law  Is  enacted  upon  the  theory  that 
such  men  exist  The  dormant  energy  fbr 
transgression  more  or  less  smouldering  in 
human  breasts  awaits  only  the  opiwrtunity 
presented  by  a  more  acute,  energetic,  and 
subtle  mind,  supported  by  the  apparent  re- 
spectability, character,  and  social  standing  of 
the  tempter,  to  produce  the  leap  that  blasts 
hope  and  character,  and  spdls  moral  de- 
struction in  an  abyss  of  remorse  and  shame. 
Cases  from  individual  states  cannot,  in  my 
Judgment,  moralize  or  legalize  such  proce- 
dure upon  any  laudable  theory  of  public 
policy.  Rome  applied  it  in  the  days  of  her 
disintegration.  Richelieu  made  it  a  method 
of  procedure  to  support  his  policies;  and 
some  modem  states  of  Europe  have  tried  it 
as  a  method  to  fcKnoit  crime  and  blast  it  in 
its  inception,  in  order  to  anticipate  popular 
insurrection.  We  have  tried  it  where  crime 
was  conceded  to  exist,  as  in  the  cases  of 
post  office  larcenies,  and  where  the  purpose 
was  to  insure  the  trapping  of  the  guilty  one. 
But,  except  upon  the  universally  condemned 
notion  of  the  mediseval  casuists,  that  the 
end  may  Justify  the  means,  no  support  for 
the  situation  here  presented  can  be  extract- 
ed from  the  recognized  maxims  of  the  law, 
or  from  the  fundamental  concepts  of  moral 
philosophy,  or  from  the  precepts  of  the  deca- 
logue upon  which  such  maxims  in  the  last 
analysis  are  presumed  to  be  based. 

WALKER,  Ch.,  and  TRENCHARD,  BLACK, 
HEPPENHEIMER,  and  WILLIAMS,  JJ.,  dis- 
sent 


AUGER  &   SIMON   SILK  DYEING  CO.  v. 

EAST  JERSEY  WATER  CO.  et  aL* 

(Nos.  29,  30.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1916.) 

(Byllaiut  by  <^  Court.) 

NtriSAHCE  <8=>61— Watees  and  Water  Cours- 
es «=»86— Rights  of  Ripabia.v  Owner  — 
Pollution  of  Water— Damages. 

Where  a  riparian  owner  diverts  water  from 
a  rmming  stream,  and  so  uses  it  that  it  becomes 
polluted  to  the  extent  that  it  is  unfit  for  domes- 


tic and  other  reasonable  riparian  uses,  and  when 
returned,  as  it  must  be,  to  the  stream,  it  ap- 
preciably impairs  the  quality  of  the  water,  to 
the  injury  of  aU  the  people  of  the  state  for 
whom  the  residue  of  all  flowing  water,  after 
reasonable  riparian  use,  is  held,  a  public  nui- 
sance is  committed,  and  such  onlawfnl  nse  is 
not  the  reasonable  nae  whieh  a  riparian  owner 
is  entitled  to  make  of  passing  water,  and  for 
the  deprivation  of  water  intended  to  hie  so  used 
he  is  only  entitled  to  nominal  damages,  because 
the  injury  be  suffers,  if  any,  is  that  he  is  de- 
prived of  the  means  Of  committing  a  public  nui- 
sance. 

[Ed.  Note.— For  other  cases,  see  Nnisance, 
Cent  rWg.  M  142-151;  Dec.  Dig.  «8=»61;  Wa- 
ters and  Water  Courses,  Cent  Dig.  i  82;  Dec. 
DlK.  e=>86.] 

Garrison,  Trenchard,  Black,  White,  and  Ter- 
hun^  JJ.,  dissenting. 

Appeal  from  Supreme  Court 

Separate  actions  by  the  Auger  &  Simon 
Silk  Dyeing  Company  against  the  East  Jer- 
8^  Water  Company  and  against  the  Jersey 
City  Water  Supply  Company.  S^m  Judg- 
ments for  plaintiff  in  each  case,  defendants 
appeaL  The  appeals  were  consoUdated.  Re- 
versed, and  new  trial  awarded. 

William  I.  Lewis  and  Griggs  ft  Harding, 
all  of  Paterson,  for  appellants.  Collins  & 
Corbln,  of  Jersey  City,  and  John  B.  Hum- 
phreys and  Michael  Dunn,  both  of  Paterson, 
for  appellee. 

BERGEN,  J.  The  plaintUT  instttuted  sepa- 
rate actions  against  the  East  Jersey  Water 
Company  and  the  Jersey  City  Water  Supply 
Company,  respective,  which  were  tried  by 
consent  before  the  same  Jury,  resulting  in  a 
Judgment  tn  favor  of  the  plaintiff  In  each 
case,  against  the  East  Jersey  Water  Company 
for  $3,636.24,  and  against  the  other  defendant 
for  $7,031.77.  Each  defendant  appealed  to 
this  court,  where  the  cases  were  argued  to- 
gether under  the  same  exceptiona  -  Among 
the  numerous  exceptiona  on  which  errors  are 
assigned  Is  one  to  tlie  refusal  of  the  trial 
court  to  charge,  as  requested : 

"If  they  [the  jury]  should  find  that  the  plain- 
tiff would  use  the  diverted  water,  if  it  were  not 
diverted,  for  the  purpose  of  further  polluting 
the  river,  then  the  plaintiff  cannot  claim  more 
than  nominal  damages  from  the  defendants  who 
stand  in  the  shoes  of  the  municipalities  whom 
they  are  supplying  with  the  water  for  depriv- 
ing the  plaintiff  of  that  water" 

— and  another  for  refusing  to  charge  as  re- 
quested : 

"That  the  plaintiff  had  no  right  to  complain 
of  the  diversion  by  the  defendants  if  you  find 
that  the  only  damage  the  plaintiff  suffered  was 
being  thereby  prevented  from  committing  a  nui- 
sance." 

The  facts  pertinent  to  these  requests  were 
that  the  defendants,  as  upper  riparian  own- 
ers, were  diverting  water  from  the  Passaic 
river  for  the  purpose  of  supplying  certain 
municipalities  with  potable  water,  and  that 
such  diversion  deprived  the  plaintiff  of  a 
sufficient  quantity  of  water  to  answer  what 
it  claims  to  be  such  reasonable  use  to  which 
it  is  entitled  as  a  riparian  owner ;  that  each 
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Of  the  plaintlffH  is  tiw  oinier  of  land  along 
the  river  btiow  the  point  where  the  defend- 
ants abstract  the  water  and  on  which  they 
maintain  and  operate  silk  dyeing  woiks,  and 
for  the  purpose  of  carrying  on  that  business 
draw  water  from  the  river,  which,  after  use, 
is  returned  to  the  river  In  a  polluted  condi- 
tion. Mr.  Auger,  a  witness  for  the  plalntifC, 
testified  that  the  water  discharged  from 
plaintUTs  works  was  colored  and  not  fit  to 
drink,  bathe  in,  or  for  cattle  to  drink. 
Whether  this  water  was  polluted,  and  to 
wliat  extent,  and  whether  it  appreciably  in- 
jured the  quality  of  the  water  in  the  river, 
was  a  Jury  question  (Wood's  Law  of  Nui- 
sance, p.  321),  the  consideration  of  which  was 
taken  from  it  by  the  refusal  of  the  court  to 
charge  as  requested,  and  therefore,  in  dealing 
with  these  requests,  we  must  assume  that 
the  Juiy  oould  have  found  that  the  water  was 
restored  to  the  river  in  each  a  polluted  con- 
dition as  to  be  no  longer  fit  for  use  as  potable 
water.  The  plaintiff  bases  its  right  of  action 
upon  the  fact  that  it  is  a  riparian  owner,  and 
therefore  entitled  to  such  use  of  the  water  as 
would  naturally  flow  over  its  lands,  if  not 
diverted  by  the  defendant,  as  incidental  to 
such  ownership,  and  the  qaestion  presented  is 
whether  such  use  includes  the  right  to  pol- 
lute the  water  to  the  extent  of  rendering  it 
unfit  tot  use  by  man  or  beast,  and  then  re- 
turn it  in  that  condition  to  the  stream.  That 
its  diversion  by  the  plaintifC  for  the  mere 
purpose  of  returning  it  in  a  polluted  condi- 
tion is  not  Included  in  the  reasonable  use  to 
which  a  riparian  owner  is  entitled  is,  we 
think,  beyond  successful  contest,  at  least  In 
this  state,  where  we  have  held,  in  this  court, 
that  the  riparian  owner  must  return  water 
he  may  divert  from  a  running  stream  for  his 
reasonable  use,  undiminished  in  quantity  and 
unimpaired  in  quality,  subject  to  its  use  "in 
a  reasonable  manner  for  drauestic  and  irri- 
gating purposes."  Doremus  v.  Paterson,  65 
N.  J.  Eq.  711,  55  AtL  304.  There  Is  no  dltCer- 
ence  in  principal  between  an  Initial  purpose 
to  divert  for  the  mere  purpose  of  pollutloa 
and  a  diversion  for  the  purpose  of  a  use 
which  must  result  In  its  contamination;  for 
in  either  case  it  is  impregnated,  when  retara- 
ed,  with  substances  which  Impair  its  quality. 
After  the  exercise  of  legitimate  rights  by  the 
riparian  owner,  "there  remains  a  residuum  of 
c(»nmon  or  public  ownership  that  under  our 
•ystem  rests  in  the  state  as  a  trustee  for  all 
our  people."  McCarter,  Atty.  Qen.,  v.  Hud- 
son County  Water  Co.,  70  N.  J.  Eq.  695,  65 
Atl.  488,  14  li.  B.  A  (N.  S.)  197,  118  Am.  St 
R^.  754,  10  Ann.  Oaa.  116.  The  pollution  of 
the  passing  water  of  a  stream  which  after 
its  reasonable  use  by  upper  riparian  owners 
is  held  by  the  state  for  the  use  of  all  of  Its 
dtixeBs,  when  such  poUntlou  renders  It  unfit 
fbt  ordinary  domestic  uses  because  It  has 
beoi  diminished  in  quality,  is  a  public  nui- 
sance, which  under  section  215  of  our  Grimes 
Act  (2  Comp.  St  1910,  p.  1811}  is  declared  to 


be  a  mtwtemeanor.  It  is  noanswter  to  a  arlasH 
Inal  prosecution  for  oreetUg  a  public  nuin 
sance  that  a  lower  riparian  owner  may  have 
an  action  for  special  damage,  because  that  ig 
a  personal  right  which  in  no  way  relieves  the 
wrongdoer  from  the  consequences  of  a  crime 
against  the  public,  for  whom  the  residue  of 
the  water  is  to  be  cwaserved  by  the  state.  In 
the  present  cases  we  have  a  plaintiff  claiming 
damages  because  it  is  not  allowed  to  divert, 
as  riparian  owner,  the  water  of  a  running 
stream  in  order  that  it  may  be  so  used  that, 
when  returned  to  the  stream,.  It  is  tn  a  con- 
dition as  to  quality  wldch  is  prohibited  by 
law;  in  other  words,  it  claims  damages  be- 
cause It  Is  deprived  of  the  means  of  commit- 
ting an  ODlawful  act  Tbe  record  discloses 
facts  from  which  a  Jury  might  find  that  the 
use  to  be  made  by  the  plaintiff  of  the  water 
of  which  it  claims  to  have  been  deprived  was 
not  within  the  meaning  of  the  term  "reason- 
able," as  applicable  to  cases  of  this  nature; 
for  it  cannot  be  Uiat  a  rii>arian  use  of  passing 
water  in  which  the  owner  has  a  limited  right, 
the  eftect  of  such  use  being  to  return  it  to  the 
stream. in  tsada  a  polluted  condition  that  it  is 
unfit  for  use  by  others  having  at  least  equal 
rights  therein,  is  within  the  right  of  a  ripari- 
an owner,  which  is  confined  to  a  reasonable 
use  for  domestic  and  other  legally  recognized 
purposes.  We  are  of  (pinion  that,  when  the 
riparian  owner  abstracts  water  from  a  run- 
ning stream  for  the  purpose  of  so  using  it 
that  it  will  be  returned  to  the  stream  in  such 
a  polluted  condition  as  to  appreciably  deprive 
it  of  its  natural  qualities  and  render  it  unfit 
for  the  use  of  the  public,  thereby  committing 
a  nuisance,  he  is  not  making  the  reasonable 
use  thereof  to  which  he  Is  entitled  as  such 
owner,  and  that  any  damage  he  may  suffer 
because  he  is  not  able  to  do  this  because  of 
the  act  of  the  defendant  is  not  more  than 
nominal,  if  any,  and  therefore  it  was  error 
to  refuse  the  requests  above  stated.  It  is  no 
answer  to  an  action  or  Indictment  for  a  nui- 
sance to  show  that  a  great  many  others  are 
committing  the  same  Bi)ecies  of  nuisance  upon 
the  stream,  for,  if  the  defendant's  acts  apprer 
clably  add  to  the  pollution,  they  create  a  nui- 
sance. Wood's  Law  of  Nuisances,  p.  706.  The 
result  which  we  have  reached  on  this  branch 
of  the  case  makes  it  unnecessaiy  to  consider 
the  other  exceptions  sealed  in  these  cases. 
The  Judgment  in  each  case  will  be  reversed, 
and  a  new  trial  awarded. 

GAKKISON,  TRENCHABD,  BLACK, 
WHITE,  and  TEBHUNB,  JJ.,  dissent 

GARBISON,  J.  (dissenting).  I  am  unable 
to  concur  in  the  reversal  of  this  Judgment 
upon  the  ground  stated  in  the  opinion. 

The  responsibility  of  the  plaintiff  to  lower 
riparian  owners  and  its  liability  to  the  state 
of  New  Jersey  or  some  of  its  public  agencies 
are  distinct  questions  that  could  not  be  tried 
out  in  this  action,  and  were  not  attempted  te 
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be  becBTue  of  the  lade  of  pr(q?er  parties,  prop- 
er pleadings,  and  proper  issues. 

The  issaes  tbat  were  involred  in  tbia  suit 
Inter  partes  were  correctly  submitted  to  the 
Jury  under  what  was  in  effect  the  law  of  the 
-case. '  There  was,  in  my  opinion,  no  trial  er- 
ror. 


AUOEB  ft  SIMON  SILK  DTEINO  OO.  t. 

MAYOE  AND  COMMON  COUNOIIi 

OF  OITT  OF  NEWARK.* 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  16, 1918.) 

Appeal  from  Supreme  Court. 

Action  by  the  Anger  ft  Simon  Silk  Dyeing 
Company  against  the  Mayor  and  Common  Coun- 
cil of  the  City  of  Newark.  From  a  judgment 
for  plaintiff,  defendant  appeals.  lUversed,  and 
new  trial  awarded. 

William  I.  Lewis  and  Griggs  ft  Harding,  aU  of 
Paterson,  for  appellant  Collins  &  Corbin,  of 
Jersey  City,  and  John  B.  Humphreys  and  Mi- 
chael Dunn,  both  of  Paterson,  for  appellee. 

PBB  CURIAM.  The  determining  question 
involTed  in  the  case  was  considered  and  dispos- 
ed of  in  the  opinion  filed  at  this  term  in  the  case 
of  the  same  plaintiff  against  the  East  Jersey 
Water  Company  and  the  Jersey  City  Supply 
Company,  9d  AU.  60.  There  was  in  the  pres- 
ent case  evidence  from  which  the  jury  might  in- 
ter that  after  the  plaintiff  had  withdrawn  water 
from  tiie  river  and  used  it  for  dyeing  purposes 
it  was  returned  to  the  river  in  a  polluted  condi- 
tion. Such  polluted  discharge  Is  forbidden  by 
law,  and  is  not  the  reasonable  use  of  flowing 
water  to  which  a  riparian  owner  is  entitled. 

For  the  reason  given  in  the  opinion  above  re- 
ferred to,  the  judgment  under  review  will  be  re- 
versed, and  a  new  trial  awarded. 

GARRISON,  TBENCHARD,  BLACK,  and 
WHITE,  JJ.,  dissent. 


BOABD  OF  HEALTH  OF  STATE  OP  NEW 

JERSEY  V.  INHABITANTS  OF  TOWN 

OF  PHILLIPSBURG.    (No.  9.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1915.) 

(Svttahiu  ty  the  Court.) 

1.  Statutks  ®=9ll9  —  TrrtB  and  Stjbject- 

MatTEB— POIXUTION  OF  WATER. 

The  tiUe  of  the  act  of  1000  (P.  L.  1900.  p. 
113;  4  Comp.  St  1910,  p.  6810)  does  not  limit 
the  scope  of  the  legislation  to  the  prevention  of 
pollution  of  the  state's  water  by  means  of  a 
state  sewerage  commission. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  fj  164^187;    Dec.  Dig.  «=j>119.] 

2.  Heaxth  <S=3— State  Board  op  Health— 
PowsKS— Validity  of  Statute. 

The  act  of  1008  (P.  L.  1908,  p.  605;  4 
Comp.  St  1910,  p.  5830)  vesting  hi  the  state 
board  of  health  the  powers  of  the  state  sewer- 
age commission  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  i  2 ;   Dec.  Dig.  <3=>3.] 

Parker  and  Bergen,  JJ.,  dissenting. 

Appeal  from  Court  of  Chancery. 
Suit  by  the  Board  of  Health  of  the  State 
of  New  Jersey  against  the   Inhabitants  of 


the  Town  of  PhilUpsborg.  B'mii  decree -for 
pUintUr,  defendant  appeals.    Afflnned. 

For  opinion  below.  Me  83  N.  J.  Eq.  402,  91 
Aa.  901. 

Collins  ft  Corbin,  of  Jersey  Citty  (J.  I. 
Blair  Relley,  of  Phlllipsbnrs,  on  the  brief), 
for  appellant  John  W.  Wesoott,  Atty.  Gea, 
and  Herbert  Boggs,  Asat  Atty.  Gen.,  for  ap- 
Itellee. 

SWAYZE,  J.  We  should  think  it  unneces- 
sary to  add  to  what  the  Chancellor  said,  but 
for  some  suggestions  in  the  brief  In  this 
court  of  counsel  for  the  appellant,  which 
seem  to  deserve  remark. 

[1,2]  1.  We  agree  with  the  Chancellor 
that  the  object  expressed  in  the  title  of  the 
act  of  1900  is  the  prevention  of  pollution  of 
the  state's  waters,  and  that  establishment  of 
a  state  sewerage  commission  is  only  one 
of  the  means  by  which  that  object  is  to  be 
accomplished.  The  title  differs  entirely  from 
the  one  suggested  by  counsel,  "An  act  for 
the  establishment  of  a  state  sewerage  com- 
mission to  prevent  the  pollution  of  the  wa- 
ters of  this  state,"  etc.  It  is  true  that  the 
words  of  the  title  of  1900  "by  the  estab- 
lishment of  a  state  sewerage  commission" 
might  be  read  as  words  limiting  the  scope  of 
the  act  Whether  words  are  to  have  that 
effect  In  any  particular  case  depends  on  the 
legislative  intent  That  such  was  not  the 
intent  in  the  present  case  is  shown  by  the 
words  that  follow  in  the  title.  It  can 
hardly  be  that  the  Legislature  meant  to 
limit  the  prevention  of  pollution  to  the  cases 
where  the  creation  of  sewerage  districts  was 
authorized  and  where  the  iwwers  and  duties 
of  the  commission  and  the  boards  were  pre- 
scribed, defined,  and  rogulated.  It  would  be 
going  far  to  treat  each  cdause  as  a  limita- 
tion; yet  the  grammatical  structure  of  the 
three  clauses  and  the  connection  of  each 
with  the  words  "to  prevent  the  pollution  of 
the  waters  of  this  state"  is  the  same.  "Au- 
thorizing the  creation  of  sewerage  districts," 
"prescribing,  defining  and  regulating  the 
powers  and  duties,"  are  connected  with  what 
precedes  by  the  same  particle  "by"  that  con- 
nects the  words  "the  establishment  of  a 
state  sewerage  commission."  AU  three 
clauses  were  alike  meant  to  show  by  the  ti- 
tle certain  means  by  whidi  the  object  of 
the  act  was  to  be  accomplished,  an  amplifi- 
cation, rather  than  a  limitation. 

The  contention  of  the  appellant  la  that 
the  object  of  the  act  cannot  be  accomplish- 
ed by  another  agency  than  a  state  sewerage 
commission,  and  that  the  state  board  of 
health  is  a  different  agency  which  cannot 
be  called  a  state  sewerage  commission.  Erem 
if  we  assented  to  counsel's  major  premise, 
as  we  do  not,,  we  should  dissent  from  his 
minor  premise.  The  act  of  1900,  as  he  says, 
is  a  revision.  It  takes  the  place  of  the  act 
of  1899.  It  undertakes  to  legislate  on  the 
subject  de  novo.    The  Legislature  might  pro- 
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Tide  that  the  state  sewerage  commlsalDn 
created  by  the  act  sbonld  be  the  state  board 
of  health.  There  is  no  magic  in  the  mere 
name  "state  sewerage  commlssioD."  The  ti- 
tle does  not  point  to  a  definite  oommlsslon 
such  as  the  one  tbea  existing  nnder  the  act 
of  1899.  It  p<^ts  only  to  a  severage  oam'> 
mission.  The  words  are  satisfied  by  any 
commission  however  oonstitnted.  A  commis- 
sion does  not  necessarily  mean  a  board  of 
several  gentlemen  called  by  the  name  "oom- 
misslon."  It  Is  surely  a  commission,  if  com- 
posed of  two  or  more,  and  ws  see  no  rea- 
son why  two  or  more  men  may  not  be  a 
commission,  although  coUecUveiy  spoken  of 
also  as  a  board.  To  hold  otherwlae  would, 
in  ^ect,  make  the  limitation  in  the  title 
more  than  the  appellant  claims;  for  it 
would  limit  the  execution  ot  the  legisla- 
tive object  not  merely  to  a  oommlsslon  in 
fact,  but  to  a  conuulsalon  that  was  also  so  in 
name.  The  state  board  of  health  is  not  a 
body  corporate  or  a  distinct  legal  entity,  but 
a  mere  coUectiTe  designation — a  name,  and 
nothing  more.  A  oommlsslon  Is  none  the 
less  a  commission  though  called  a  board. 
That  such  was  the  view  of  the  Legislature 
In  1908  Is  shown  by  the  enactment  that  the 
act  should  not  render  Invalid  any  notice 
which  might  have  been  served  prior  thereto, 
but  that  such  notice  should  continue  In  full 
force  and  effect,  and  that  any  proceeding  be- 
gun should  be  further  advanced  and  prose- 
cuted In  the  name  of  the  board  of  health. 
But  for  this  provision  it  might  be  most  forci- 
bly contended  that  the  notice  served  In  1906 
was  not  a  notice  of  whlclt  the  state  board  of 
health  could  avail  ItseU  as  the  foundation  of 
the  present  suit  With  this  provision  in  the 
act,  It  is  clear  that  the  Legislature  meant 
to  malce  the  board  of  health  a  state  sewer- 
age commission  under  the  act  of  1900.  In 
this  way  the  declared  Intent  to  have  proceed- 
ings already  begun  advanced  and  prosecuted 
was  made  effective.  The  fact  that  In  later 
legislation  the  title  of  the  act  was  amended 
does  not,  as  suggested,  indicate  that  the 
Legislature  doubted  the  Qonstltutionality  of 
the  legislation  under  the  former  title.  It  in- 
dicates no  more  than  a  desire  to  make  the 
title  more  explicit  or  perhaps  the  exer- 
cise of  an  abundant  caution. 

2.  Under  the  act  of  1900  (C.  S.  R.  5818, 
pL  86)  the  commission  was  authorized  to  act 
If  they  found  that  waters  of  the  state  were 
being  imlluted  to  the  injury  of  any  of  the 
Inhabitants  of  this  state  either  In  their 
health,  comfort,  or  property.  The  Chancellor 
found  that  the  citizens  of  Trenton  were  suf- 
fering injury  in  their  health,  comfort,  and 
property.  In  that  they  were  compelled  to  ex- 
pend large  sums  of  money  to  purify  the  wa- 
ters of  the  Delaware  for  potable  purposes. 
This  finding  was  not  vitiated  by  his  remark 
at  the  end  of  the  opinion  that,  If  the  Dela- 
ware at  Trenton  was  not  polluted  by  the 


sewageof  PhliUpi^urg  In  such  uKumer  as  to 
cause  inlui7  to  the  Inhatdtants  of  Trenton, 
suidi  Injury  was  threatened,  and  the  case 
was  therefore  within  the  terms  of  the  act  of 
1907.  This  remark  was  by  way  of  indicating 
the  equitable  character  of  his  result,  and  not 
an  abandonment  of  his  previous  finding, 
whldb  brought  the  case  within  the  terms  of 
the  act  of  1900.  The  first  finding  was  war- 
ranted by  the  evidence. 

The  decree  Is  afllrtned.  Costs  should  fol- 
low the  decree.  The  deftendants,  instead  of 
complying  with  the  notice  served  in  1906, 
chose  to  litigate.  We  see  no  reason  for  mak- 
ing a  distinction  between  a  municipal  cor- 
poration and  an  IndivlduaL 


CENTRAL     TRUST     CO.      v.      CE3NTRAI* 

FREEZING  CO.  OF  ATLANTIC  CITI 

et  aL    (No.  81&) 

(Court  of  Chancery  of  New  Jersey.    Not.  U5, 
1915.) 

1.  MbBTOAOEs  «s>398— Default— BieHT  to 

FOBBOLOBE. 

Complainant  wag  the  trustee  named  in  a 
purchase-money  mortgage  upon  the  plant  of  de- 
fendant company  amounting  to  $175,000,  fl5,- 
000  of  which  was  payable  by  three  notes  of 
$5,000,  indorsed  by  the  defendant's  promotersL 
the  balance  of  $160,000  in  20  years  represenled 
by  bonds  secured  by  the  mortgage;  the  plant 
then  being  subject  to  three  mortgages,  two  of 
which  matured  May  1,  1914,  and  all  of  which 
the  mortgagee  was  to  pay  before  the  bonds 
were  to  be  delivered  by  Oie  mortgagor.  At  the 
time  of  the  mortgage,  the  bunds  had  not  been 
prepared,  and  a  draft  <^  one  of  them  was  in- 
serted, and  a  temporary  bond  of  $175,000  was 
substituted,  and  the  bonds  were  to  be  delivered 
to  the  trustee  on  January  1,  1914,  and  on  de- 
fault of  interest,  etc.,  the  principal  sum  was  to 
become  due.  The  mortgagor  failed  to  deliver 
the  bonds  tot  redeem  the  temporary  bond  and 
defaulted.  Beld,  that  the  mortgagor  was  not 
excused  from  delivering  such  bonds  by  the  mort- 
gagee's failure  to  pay  off  the  two  subsequently 
maturing  mortgages  which  it  was  ready  to  do 
on  'delivery  of  the  bonds,  and  that  the  mortgage* 
was  entitled  to  a  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1163 ;   Dec.  Dig.  <8=5>398.] 

2.  MoBTOAGts  «=»563—FoBscL08UBB— Appli- 
cation or  Pboomsds. 

On  such  foredosure,  and  the  ordering  of  a 
sale  to  make  the  principal  of  the  mortgage  with 
accrued  interest,  etc.,  the  amount  of  $160,17$ 
was  to  be  paid  to  the  mortgagee,  first  deduct- 
ing therefrom  and  paying  the  mortgages  incum- 
bering the  property  at  the  time  of  purchase,  and 
which  the  mortgagee  was  obligated  to  pay;  and 
$15,175,  representing  $15,000  of  the  bonds  secur- 
ed by  the  mortgage  whidi  were  to  be  issned  to 
the  mortgagor's  promoters,  was  to  be  paid  to 
the  mortgagee  to  be  applied  to  the  payment  of 
the  notes  oi  the  mortgagor  indorsed  by  the  pro- 
moters in  part  payment  of  the  purchase  price. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  IMg.  a  1822-1626,  1628;  Dec.  Dig.  «=> 
663.] 

Bill  to  foreclose  by  Central  Trust  Comiwi- 
ny,  etc.,  against  the  Central  Freezing  Comi)a- 
ny  of  Atlantic  City  and  others.  Decree  for 
complainant 
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Stackhoaae  &  Kramer,  of  Oamden,  for  com- 
plainant. Jobn  F.  Harned  and  James  S. 
Gradwell,  botti  of  Oamden,  for  defendants. 

BACKES,  V.  O.  At  the  conclusion  of  the 
hearing  of  this  case,  June  28,  1916,  it  was 
announced  that  a  decree  would  be  awarded 
to  the  complainant  for  the  full  amount  of  Its 
claim.  Reasons  therefor  were  given  suffi- 
cient, for  the  time  being,  to  enable  counsel  to 
formulate  the  decree.  -  An  appeal  has  been 
taken,  and  a  request  has  been  made  for  a 
fuller  statement  of  views,  as  was  Intimated 
would  be  done  If  the  cause  were  to  be  re- 
Tlewed. 

[1  ]  The  blU  was  filed  by  the  Cbntml  Trust 
Ciompany,  trustee  (February  2,  1915),  to  fore- 
close a  purchase-money  mortgage  given  by 
the  Central  Freezing  Company  of  Atlantic 
City,  for  $176,000,  upon  its  plant  in  that  city. 
The  mortgage  to  the  trust  company  covered 
real  and  personal  property.  Through  inad- 
vertence, it  was  not  recorded  as  a  chattel 
mortgage.  Judgment  creditors  of  the  freez- 
ing company  levied  upon  and  subsequently 
sold  all  of  the  personal  property  which  went 
to  make  up  the  Ice-freezlng  plant  as  it  stood 
when  the  freezing  company  purchased  it. 
The  pledge  has  consequently  greatly  dimin- 
ished in  value. 

In  1012,  the  Center  Freeze  Realty  Company, 
then  the  owner  of  the  plant,  sold  and  convey- 
ed it  to  the  freezing  company  for  |176,000, 
free  of  incumbrance.  |15,000  was  agreed  to 
be  paid  by  three  promissory  notes  of  |5,000 
each,  payable  within  one  year,  to  be  Indorsed 
by  the  promoters  of  the  freezing  company, 
Messrs.  Serrill,  Turner,  and  Gradwell.  The 
balance  was  to  be  paid  In  20  years,  represent- 
ed by  $160,000  of  bonds  of  the  denomination 
of  $600  each,  to  be  secured  by  the  mortgage 
under  foreclosure.  The  plant,  when  convey- 
ed, was  subject  to  mortgages  of  $80,000,  of 
which  two,  amounting  to  $35,000,  matured  in 
May  of  1914.  The  third  mortgage  of  $25,000 
was  payable  In  August,  1915.  It  was  agreed 
that  the  realty  company  should  pay  off  these 
mortgages  as  they  matured,  and  for  the  se- 
curing of  this  the  freezing  company's  bonds 
were  to  be  held  by  the  trust  company  and 
not  to  be  delivered  to  the  realty  company  un- 
til the  latter  canceled  the  mortgages. 

At  the  time  the  mortgage  under  foreclo- 
sure, which  bears  date  January  1,  1913,  was 
executed,  the  bonds,  which  it  was  to  secure, 
had  not  been  prepared,  and,  as  an  expedient, 
a  draft  of  one  of  them  was  inserted  in  the 
mortgage,  and  a  temporary  bond  of  $175,000 
was  substituted ;  the  arrangement  being  that 
the  honds  were  to  be  delivered  to  the  trust 
company  on  or  before  January  1,  1914.  In- 
terest on  the  bonds  was  payable  in  January 
and  July,  and  upon  default  in  the  payment  of 
interest,  insurance,  or  taxes,  for  60  days,  the 
principal  sum  was  to  become  due  and  pay- 
able. The  Interest  on  the  bonds,  less  $i900, 
was  paid  to  January  1,  1914.  TPhe  freezing 
company  admits  defaults  in  the  payment  of 


Interest  after  that  time.  Tbe  freerlng  com- 
pany also  failed  to  deliver  to  the  trust  com- 
pany its  bonds  to  redeem  the  temporary  bond, 
which  it  was  to  do  by  January  1,  1914,  and 
sets  up,  to  evade  the  effect  of  both  shortcom- 
ings, that  the  realty  company  Called  and  re- 
vised, In  May  of  1914,  to  pay  off  the  two 
mortgages  of  $35,000,  which  then  matured. 
The  freezing  company  was  manifestly  not  ex- 
cused from  delivering  the  bonds  on  or  before 
January  1,1914,  according  to  agreement,  be- 
cause up  to  that  time  the  realty  compcmy  had 
done  all  it  was  required  to  do  and  was  an- 
tldpattng  the  performance  of  its  contract 
to  pay  the  mortgages,  which  were  to  fall  due 
in  May  then  next.  Apparently  the  only  rea- 
son  advanced  for  the  nondelivery  of  the 
bonds  Is  that  given  by  Mr.  Gradwell,  who 
seems  to  be  the  spokesman  of  the  freezing 
company,  that  the  trust  company  never  of- 
fered to  surrender  the  temporary  bond.  This 
Is  too  feet>le  to  discuss.  The  reason  for  the 
ftiUure  and  refusal  to  pay  interest  after  Jan- 
uary 1, 1914,  is  also  without  merit  The  real- 
ty company,  through  its  president,  Mr.  Hur- 
ley, had  purchased  from  the  owners  the  two 
mortgages,  and  had  deposited  them  with  the 
trust  company,  ready  for  cancellation,  when- 
ever the  freezing  company  delivered  its  bonds 
to  the  trust  company.  This  the  freezing  com- 
pany's officers  knew,  for  they  had  been  re- 
peatedly called  upon  to  make  delivery.  The 
mortgages  are  still  with  the  trust  company, 
available  for  the  execution  of  the  contract. 
The  failure  of  the  realty  company  to  cancel 
the  mortgages  is  not  open  to  criticism.  Now, 
in  this  posture  was  not  the  real^  company 
entitled  to  the  benefit  of  the  trust  mortgage? 
The  delivery  of  the  freezing  company's  bonds 
to  the  trust  company  was  not  essential  to  the 
right  of  recovery,  and  the  unwarranted  refus- 
al to  comply  with  the  contract  In  this  respect 
did  not  deprive  the  realty  company  of  its 
beneficial  and  equitable  ownership  in  the 
debt  represented  by  the  mortgage,  to  the  ex- 
tent of  $160,000. 

[2]  Default  having  been  admitted,  a  decree 
was  ordered  directing  a  sale  of  the  premises, 
to  make  the  principal  of  the  mortgage,  with 
accrued  Interest,  accumulated  Insurance  pre- 
miums, etc.,  with  costs,  and  out  of  this  sum, 
after  deducting  costs,  >««/it6  was  to  be  paid 
to  the  realty  company,  first  deducting  there- 
from and  paying  the  mortgages  of  $60,000 
which  the  realty  company  was  obligated  to 
canceL  '■'/in,  representing  $15,000  of  the 
bonds  secured  by  the  mortgage,  which  were 
to  be  issued  to  the  three  promoters,  was  or- 
dered to  be  paid  to  the  realty  company,  to  be 
applied  to  the  payment  of  the  three  notes  giv- 
en by  the  freezing  company,  Indorsed  by 
them,  In  part  payment  of  the  consideration- 
price;  These  bonds  were  to  be,  or  were  In 
fact.  Issued  to  these  indorsers  by  the  freezing 
company,  as  collateral  security  for  the  pay- 
ment of  the  notes,  and  to  save  them  harmless 
from  loss,  by  reason  of  their  indorsements. 
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Hie  three  notsB  were  tndorsed  'orer  to  toid 
dlacoanted  by  the  present  hoMer,  for  the 
realty  company,  and,  not  being  paid  at  ma- 
turity. It  reoelTed  notice  of  the  dlshoDor. 
Tbe  aeoarlty  held  by  the  promoter-tndorsera 
tnnred  to  the  benefit  of  the  realty  company, 
and  entitles  it  to  the  proceeds  of  the  mortgage, 
to  the  extent  and  to  be  applied  as  Indicated. 
I  observe  dbw,  although  counsel  has  not 
called  my  attention  to  It,  that  out  of  the  pro- 
ceeds of  sale  the  comi^lnant  shonld  be  first 
reimbursed  for  the  moneys  advanced  for  the 
payment  of  Insurance  premiums  and  taxes, 
and  that  thereafter  the  distribution  should  be 
In  the  proportions  al>ove  mentioned ;  but, 
as  this  is  not  harmful  to  the  appellant,  freez- 
ing company,  I  assume  it  Is  not  complaining. 


BOB  T.  OBADffil/L  FARMS  DAIRY  GO. 

<Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1015.) 

1.  COBPOKATIOItS  «=>S(>— PTJRCnASE   OF  STOCK 

— FBAUDuixifT  Rbpheskntatiorb— BnrEor. 
The  poichase  of  stocic  in  a  corporation  in> 
daced  by  frandnlent  representattona  of  the  cor- 
poration's agent  is  not  a  void  transaction,  but 
is  merely  vcadable  at  the  option  of  the  pur- 
chaser, and  antil  he  exercises  such  option,  If 
having  a  right  to  do  so,  he  is  a  stockholder  of 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  M  244,  246-264,  1407,  1407%  ;  Dec 
Wg.  «=80J 

2.  COKPOBATIONS  <Ss>66&— Reosivebship— A8- 

SBTS— "CbKMTOB." 

CorporatioDB  Act  (2  Gomp.  St  1010,  p. 
1652)  §  80,  requires  the  receiver,  in  winding  up 
proceedings  after  paying  expenses,  to  first  pay 
all  liens,  then  to  pay  general  creditors,  and  to 
distribnte  the  tuilance  among  tlie  stockholders, 
and  section  21  makes  each  subscriber  to  the 
stock  who  has  not  paid  the  full  par  value  of  his 
•nt>scription  liable  to  the  receiver  for  the  un- 
paid part  of  the  purchase  money  when  required 
to  pay  debts.  On  the  anoointment  of  a  receiver 
to  wind  up  an  insolvent  corporation,  its  stock- 
holders, daiining  that  they  had  been  induced  to 
purchase  their  stock  by  its  aeent's  fraudulent 
representations  of  its  financial  status,  which 
'  they  had  not  discovered  until  just  before  the 
receivership  proccedin)?,  undertook  to  rescind 
their  purchases  of  stock  and  to  claim  to  be  cred- 
itors entitled  out  of  the  assets  to  the  money 
paid  for  the  stock.  Held,  that  the  statutory 
creditoss  were  those  who  were  such  at  the  date 
of  the  decree  of  insolvency  and  the  appointment 
of  a  receiver,  that  the  statutory  stockholders 
were  those  who  were  audi  at  the  same  date,  and 
that  such  stockholders  could  not  participate  as 
creditors  in  the  distribution  of  as.'^ets. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  22&V228e ;    Dec.  Dig.  «=»666. 

For  other  definitions,  see  Words  and-  Phrases, 
First  and  Second  Series,  Creditor.] 

Appeal  from  Conrt  of  Chancery. 

Bill  by  Alva  M.  Hoe  against  the  Oradell 
Farms  Dairy  Company,  in  whi<A  a  receiver 
was  appointed  to  wind  up  the  affairs  of  the 
Insolvent  defendant.  From  a  decree  approv- 
ing the  receiver's  refusal  to  recof^nise  claims 
of  stockholders  of  company,  as  creditors,  Me- 
lissa Humphries,  a  stockholder,  appeals.  Af- 
firmed. 


Joseph  Beck  Tyler,  ot  Oamden,  for  appel- 
lant. Leonard  A.  Duncan,  of  Newark,  for 
appellee. 

GtTMMERE,  C.  J.  The  complainant  hav- 
ing filed  his  bill  against  the  defendant  com- 
pany, alleging  It  to  be  insolvent,  and  praying 
the  appointment  of  a  receiver  to  wind  up  its 
affairs,  and  make  distribution  of  Its  assets, 
the  Court  of  Chancery,  after  hearing,  held 
the  allegatlcm  to  be  sustained,  decreed  the 
company  to  be  insolvent,  and  appointed  a 
receiver  In  accordance  with  the  prayer  of 
the  bUl.  In  due  course  the  receiver  gave 
notice  to  the  various  creditors  to  present  to 
him  their  claims  against  the  insolvent  corpo- 
ration ;  and  in  response  to  this  notice  he  re- 
ceived, among  others,  claims  from  various 
persons  holding  stock  of  the  company,  each 
of  whom  asserted  that  he  or  she  had  been 
Induced  tp  purchase  It  by  reason  of  false  and 
fraudulent  representations  of  the  financial 
status  of  the  company,  made  to  them  by 
one  Ames,  who  was  the  company's  duly  ac- 
credited agent  for  the  sale  of  its  stock ;  that 
they  respectively  had  not  discovered  the  un- 
truthfulness of  the  statements  made  to  them 
until  a  short  time  prior  to  the  Institution  of 
the  Insolvency  proceedings;  that  by  their 
several  notices  to  the  receiver  they  repudiat- 
ed their  respective  purchases  of  the  stock, 
and  claimed  that  by  such  rescission  they  had 
become  creditors  of  the  corporstlon,  and 
were  entitled  to  be  repaid  out  of  its  assets 
In  the  hands  of  the  receiver  the  moneys  that 
they  had  been  fraudulently  induced  to  de- 
pend in  the  purchase  of  the  stock.  The  re- 
ceiver refused  to-  recognize  the  validity  of 
any  of  these  claims;  and  upon  appeal  from 
his  decision  to  the  Court  of  di^ncery  bis 
refusal  was  approved.  One  of  the  claim- 
ants, Melissa  Humphries,  now  appeals  to  this 
court  from  the  order  affirming  the  receiver's 
action. 

[1]  Looking  at  this  transaction  In  the 
light  most  favorable  to  Mrs.  Humphries,  the 
purchase  of  this  stock,  «ssumlng  it  to  have 
been  Induced  by  fraudulent  representations 
on  the  part  of  the  agent  of  the  defendant 
company,  was  not  a  void  transaction,  but 
merely  voidable  at  the  option  of  the  purchas- 
er. Until  she  exercised  that  option  (assum- 
ing that  she  had  a  right  to  do  so),  she  was 
a  stockholder  of  the  corporation. 

[2]  Her  right  to  participate  as  a  creditor 
In  the  distribution  of  the  assets  of  the  de- 
fendant company  depends,  therefore,  upon 
whether  a  stockholder  who  has  been  induced 
by  fraud  to  become  a  member  of  the  corpora- 
tion, and  who  does  not  discover  the  fraud 
until  Just  before  the  institution  of  proceed- 
ings for  the  winding  up  of  the  corxJCTatlon 
as  insolvent,  can,  after  the  an;K>lntment  of  a 
receiver,  ezerdse  her  option,  repudiate  her 
purchase  of  Qua  stock,  and  thereby  change 
her  position  as  a  stockholder  In,  to  that  «f 
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a  creditor  of,  fbe  oorporatlon  to  the  extent 
of  tbe  purchase  numey  paid  by  her.  We 
think  that  the  right  of  a  stockholder  to  so 
change  her  status  (if  such  right  exists)  must 
be  exercised  while  the  coriwratlon  is  a  go- 
ing concern,  presumably  solvent,  and  able  to 
meet  Its  engagements.  So  long  as  this  is  the 
status  of  the  corporation,  it  Is  a  matter  of 
no  concern  to  Its  creditors  whether  It  re- 
pays to  the  repudiating  stockholder  the  mon- 
ey advanced  by  her  for  the  purchase  of  her 
stock,  or  not  But  when  it  ceases  to  be  able 
to  pay  its  creditors  in  full,  has  been  adjudg- 
ed to  be  insolvent,  and  a  receiver  has  been 
appointed,  the  situation  Is  vastly  dlfterent 
The  assets  of  the  corporation.  Instead  of  be- 
ing held  by  it  as  the  representative  of  the 
stockholders,  have  become  vested  in  the  re- 
ceiver as  trustee,  primarily,  for  creditors, 
and,  secondly,  for  stockholders.  The  eighty- 
sixth  section  of  the  Corporation  Act  (Comp. 
Stat.  p.  1652)  requires  the  receiver  at  the 
close  of  the  winding  up  proceedings,  after 
paying  the  expenses  thereof,  to  first  satisfy 
out  of  the  assets  In  his  hands  all  liens  upon 
the  funds  of  the  corporation  In  the  order  of 
their  priority,  then  to  pay  the  general  cred- 
itors, and,  if  anything  is  left  after  paying 
debts,  to  distribute  what  remains  among  the 
stockholders  in  proportion  to  their  respective 
holdings.  The  creditors  referred  to  in  this 
section  are  those  persons  who  are  such  at 
the  date  of  the  decree  of  insolvency  and  the 
appointment  of  the  receiver;  for,  by  that 
adjudlcatl(»i  and  appointment,  the  right  of 
the  corporation  to  continue  the  carrying  on 
of  Its  business  ceases,  and,  consequently,  it 
can  thereafter  create  no  further  Indebted- 
ness. So,  too,  the  stockholders  referred  to 
In  the  section  are  those  who  occupy  that  po- 
sition at  the  same  date.  This  is  made  plain 
by  the  twenty-first  section  of  the  act,  which 
makes  each  subscriber  to  the  stock  of  a  cor- 
poration, who  has  not  paid  the  full  par  of 
bis  subscription,  liable  to  pay  over  to  the 
receiver  the  unpaid  portion  of  the  purchase 
money,  when  it  is  required  to  pay  debts  be- 
cause of  insufficiency  of  other  assets.  It  has 
been  held  under  similar  statutory  provisions, 
and,  as  we  consider,  rightly,  that  such  a  lia- 
bility cannot  be  escaped,  after  a  winding- 
up  proceeding  has  been  instituted,  and  the 
corporation  has  been  decreed  insolvent,  even 
though  the  subscriber  was  induced  to  pur- 
chase the  stock  by  fraudulent  misrepresenta- 
tions made  to  him  by  the  corporation,  or  its 
duly  authorized  agent  Oakes  v.  Turquand, 
I/.  R.  2  H.  L.  326 ;  Tennent  v.  Glasgow  Bank, 
4  App.  Cas.  616;  Houldsworth  v.  Same,  5 
App.  Gas.  317;  Scott  v.  Deweese,  181  U.  S. 
202,  21  Sop.  Ct  686,  45  L.  Ed.  822. 

It  is  true  that  In  the  cases  dted  the  matter 
.to  be  determined  was  the  right  of  such  a 
sto<4Jiolder  to  avoid  liability  to  make  con- 
trlbutl<Ht  for  the  payment  of  the  debts  of 
the  insolvent  coriwratlon  by  repudiating  hts 


contract,  bitt  the  prlndi^e  inwlTed  Is  evnl- 
ly  applicable  to  the  present  situation;  for, 
if  the  stockholder  cannot  avoid  his  liability 
to  make  contribution  for  the  benefit  of  cred- 
itors by  repudiating  hJs  purdiass  of  the 
stock,  he  cannot  by  such  action  deplete  tbe 
assets  of  the  corporation  In  the  hands  of 
the  receiver,  held  by  him  In  trost  primarily 
for  their  benefit. 

We  conclude,  therefore,  that  the  order  un- 
der review  should  be  affirmed. 


STATE  v.  LITTMAN  et  al.     (No.  22.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1915.) 

1.  DlBOBDEBLT     HOTTBB     ®=»20 — FbEQTTXNTBBS 

OF  HouBK  —  "Evil  Namb  and  Fahk"  —  lu- 

BTBUOTIOR. 

In  a  prosecution  for  keeping  a  disorderly 
bouse,  an  instruction  that  whether  i^eqneoters 
of  tbe  house  were  of  evil  name  and  fame  was  a 
question  of  fact  to  be  determined,  not  alone 
by  their  general  conduct,  but  by  their  conduct 
and  conversation  while  in  the  bouse,  was  errone- 
ous; the  words  "evil  name  and  fame"  meaning 
reputation,  and  reputation  not  being  provaUe 
by  specific  acts  of  conduct. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Gent  Dig.  f  31 ;   Dec.  Dig.  «=»20.] 

2.  DlBOBDEBLT   HorSE    ®=»13   —   AlXEQATION 

AND  Pboof— Acts  and  Conduct  of  Fb«- 

QUENTEBS. 

Where  an  indictment  for  maintaining  a 
disorderly  house  charges  that  defendant  permit- 
ted illegal  practices  or  conduct  to  be  habitually 
carried  on  in  a.  place  of  public  resort  It  is  com- 
petent to  prove  specific  acts  and  conduct  of  fre- 
quenters of  the  place. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  S  20;   Dec.  Dig.  «=>13.] 

Error  to  Supreme  Court 

David  Littman  and  another  were  convict- 
ed of  keeping  and  maintaining  a  disorderly 
house.  From  a  Judgment  of  the  Supreme 
Court  sustaining  convictlbn  (86  N.  J.  Law, 
453,  92  Att.  680),  defendants  bring  error. 
A£Brmed. 

Edward  Schoen,  of  Newark,  for  plaintUTs' 
in  error.  Frederick  F.  GuUd  and  Louis 
Hood,  both  of  Newark,  for  the  State. 

FEB  CURIAM.  The  plaintiffs  Hi  error 
were  convicted  in  the  Essex  county  quarter 
sessions  of  keeping  and  maintaining  a  dis- 
orderly house  in  the  city  of  Newark.  Hie 
Judgment  on  tills  conviction  was  brought  in- 
to the  Supreme  Court  for  review,  by  a  writ 
of  error,  and  that  court  afilrmed  the  Judg- 
meat.  Ttie  Judgment  is  now  before  us  for 
review  on  a  writ  ot  error  to  the  Supreme 
Court 

We  have  examined  and  considered  the 
questions  raised  by  the  assignments  of  er- 
rors, and,  finding  no  error  harmful  to  the 
plaintiffs  in  error  in  the  record,  we  have 
reached  the  result  that  the  Judgment  should 
be  aflirmed  on  the  opinion  of  the  Supreme 
Court,  but  with  the  following  correcUon. 
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[1]  The  Supreme  Gmirt  In  stating  tbe  legal 
rale  'of  evidence  relating  to  the  nature  of  the 
proof  reqnlred  to  establish  the  "evil  name 
and  Came"  of  the  frequenters  of  the  resort 
kept  by  the  plaintiffs  In  error,  said: 

"Whether  the  frequenters  of  the  house  were 
of  evil  name  and  fame  and  of  dishonest  conTer- 
satioa  was  a  question  of  fact  to  be  determined, 
not  alone  by  their  general  reputation,  but  by 
their  conduct  and  conversation  whQe  in  the 
house." 

We  deem  this  to  be  an  inaccurate  state- 
ment of  the  legal  rale,  so  far  as  it  applies 
to  the  matter  of  evil  name  and  fame  of 
those  who  were  In  the  habit  of  frequenting 
defendants'  house.  By  evil  name  and  fame 
is  meant  reputation,  and  that  cannot  be 
pitoven  by  spedflc  acts  of  misconduct  Bul- 
lock v.  State.  66  N.  J.  Law,  557,  47  AtL  62, 
86  Am.  St  Bep.  668;  State  v.  Baans,  77  N. 
J.  Law,  128,  71  AU.  Ill;  Commonwealth  T. 
O'Brien,  119  Mass.  342,  20  Am.  Hep.  325. 

Testimony  of  conduct  and  conversation  In 
the  present  case  was  admissible  to  establish 
the  character  of  the  house  because  it  came 
within  the  scope  of  the  acts  of  misconduct 
charged  In  the  Indictment  but  had  no  proba- 
ttve  force  upon  the  question  whether  such 
frequenters  of  the  house  were  of  evil  name 
and  fame. 

[2]  Where  one  of  the  elements  of  disorder 
charged  In  the  Indictment  is  that  of  permit- 
ting illegal  practices  or  conduct  to  be  habit- 
ually carried  on  In  a  place  of  pabllc  resort 
as  was  the  case  in  State  v.  Williams,  30  N. 
J.  Law,  102,  it  Is  proper  to  prove  the  spedflc 
acts  and  cSonduct  of  the  frequenters  of  the 
place.  State  v.  Schlosser,  85  N.  J.  Law,  166, 
89  AU.  522,  affirmed  by  this  court  in  86  M. 
J.  Law,  374,  91  AtL  1071.  The  character  of 
the  proof  necessarily  depends  upon  the  na- 
ture of  the  nuisance  charged  In  the  indict- 
ment Linden  Park  Horse  Association  v. 
States  55  N.  J.  Law,  557,  27  AtL  1091;  State 
T.  De  Lorenzo,  80  K  J.  Law,  500,  78  AU.  660. 
It  Is  obvions  that  In  principle  it  can  make 
Bo  difference  whether  or  not  the  illegal  prac- 
tices or  conduct  habitually  carried  'on  are  by 
persons  of  good  or  evil  repute  in  order  to 
constitate  an  indictable  offense,  where  the 
nuisance  charged  in  the  indictment  is  that 
of  habitually  permitting  illegal  practices  and 
conduct  to  be  carried  on  In  a  place  of  public 
resort 

The  Judgment  will  be  affirmed. 


COPPOLA  V.  GRANDB. 

(Court  of  E<rror8  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 

1.  CoKTB^cts  «=>330— BuuDino  Cortba(7i»— 
Action  tob  Baxancb  Due— Necessabt  Pab- 
TiES— Claimahts  TJnbeb  Stop  Notices. 
In  a  building  contractor's  action  for  the  dif- 
ference between  the  amount  paid  him  on  the  con- 
tract plus  the  expense  to  d«Cendant  in  comput- 
ing tho  building  after  talcing  the  work  out  of 
plaintiff's  hands,  and  the  contract  price,  claim- 


ants under  stop  notices  served  en  defendant  were 
not  necessary  parties. 

[Ed.  Note,— For  other  cases,  see  Contracts, 
Cent.  Dig.  8S1589, 1591-1594. 1596, 1597, 1602- 
1C04;  Dec.  Dig.  <S=»330.] 

2.  Mechanics'   Loens  4=all3  —  EhrFBOT  of 
Stop  Noticbb. 

Where,  in  a  contractor's  action  for  the  bal- 
ance due  on  a  building  contract,  it  did  not  ap- 
pear that  defendant  had  paid  anything  on  stop 
notices  served  on  him  by  a  subcontractor,  he 
was  not  entitled  to  be  credited  with  tiie  amount 
of  such  stop  notices. 

[£]d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  148;   Dec  Dig.  «=>113.] 

3.  BviDKNCX  ^s>3S5  —  Docttmkntabt  Evi- 

OENOX. 

In  a  building  contractor's  action  for  the  dif- 
ference between  the  amount  paid  him  plus  the 
expense  of  defendant  in  completing  the  building, 
and  the  contract  price,  two  papers  diowing  bids 
higher  than  the  one  accepted  oy  defendant  for 
completion  of  the  building  were  properly  ezclnd- 
ed  from  evidence. 

[EM.  Note.— Por  other  cases,  see  Evidence, 
Cent  Dig.  if  1444,  1484-1491 ;  Dec.  Dig.  «=> 
355.] 

4.  Affzal  ANn  Bbbob  «=9205— Pbxsknxaxion 
Below— BzoLUfiioN  ov  Evidence. 

An  objection  to  the  exclusion  of  the  record 
of  another  proceeding  between  the  same  parties 
in  relation  to  the  same  subject-matter  as  is  now 
in  controversy,  could  not  be  considered  on  ap- 
peal, when  not  made  when  the  evidence  was  ex- 
cluded. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1281,  1282;  Dec.  Dig.  «=» 

5.  COHTBAOXB   «=>906— BUILDINa   OONTBAOT— 
BAI.AROS   Dtnt— COMPnTATION— SZFXNSB!   OF 

Completing  Wobk. 

In  a  building  contractor's  action  for  the  dif- 
ference between  the  amount  paid  him  plus  the 
expense  to  defendant  of  completing  the  building, 
and  the  price  stipulated  for  in  a  contract  pro- 
viding that  on  the  contractor's  default  the  owner 
could  on  notice  finish  the  work  and  deduct  the 
exijcnse  thereof  from  the  amount  of  the  contract 
any  expense  incurred  by  defendant  in  doing  work 
not  contemplated  by  the  plana  and  specifications 
should  not  he  deducted. 

[EkI.  NotSL — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1528-1533 ;    Dec.  Dig.  <S=>306.] 

6.  Tkial  «=>253—Insixuctions— Contention 
or  Pasties. 

In  a  building  contractor's  action  for  a  bal- 
ance due,  an  instmction  which  merely  directed 
attention  to  plaintiff's  claims  as  disdwed  by  Ids 
testimony  and  stated  that  if  such  claims  be  ac- 
cepted as  true  the  verdict  for  plaintiff  should  be 
for  an  amount  computed  on  ue  basis  of  stated 
sums,  was  not  erroneous,  though  it  did  not  take 
into  account  defendant's  contention  that  plain- 
tiff had  failed  to  perform  certain  work,  and  that 
deduction  should  De  made  therefor. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  Si  613-623 ;  Dec.  Dig.  «=>253.] 

7.  CONTBAOTS  *=»306— BtOLPINO  Contbact— 

Completion  bt  Owneb. 

In  a  buUding  contractor's  action  for  the  dif- 
ference between  the  amount  paid  him  plus  the 
expense  to  defendant  of  completing  the  building, 
and  tho  price  stipulated  for  in  the  contract  pro- 
viding that  on  the  contractor's  default  the  owner 
could  on  notice  finish  the  work  and  deduct  the 
expense  from  the  contract  price,  it  was  immate- 
rial whether  plaintiff  was  rightfully  or  wrong- 
fully excluded  from   the  building. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  S8  1528-1533 ;  Dec.  Dig.  «=»306.] 
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8.  KVIDEKCB   4=9368   —    DoOtTMXNTABT    E<TI- 

DENCE. 

In  such  action,  plans  and  drawings  pre- 
pared by  an  architect,  a  witness  In  the  case, 
which  snowed  error  in  the  construction  of  the 
front  of  the  building  and  were  prepared  after  the 
building  contract  was  signed  and  while  the  build- 
ing was  being  constructed,  were  incompetent  as 
evidence. 

[Ed.  Note.— For  other  cases,  see  ETidence, 
Cent.  Dig.  i|  1600-1508;   Dec.  Dig.  «S=>358.} 

Appeal  from  Sopreme  Court. 

Action  by  Luigi  Coppola  against  Sebastlano 
Grande.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    AfSrmed. 

Caslmlro  Scoppettone,  of  Newark,  for  ap- 
pellant. Graetano  Belfatto^  of  Newark,  for 
appellee. 

KALISCH,  J.  A  building  contract  entered 
Into  between  Lulgi  Coppola,  contractor,  and 
Sebastlano  Grande,  owner,  plaintiff  and  de- 
fendant, respectlTely,  In  the  court  below,  con- 
tained a  clause  as  follows: 

"Should  the  contractor,  at  any  time  during  the 
progress  of  said  work,  refuse  or  neglect  to  sup- 
ply a  suflBciency  of  materials  and  workmen,  the 
owner  shall  haye  power  to  provide  materials  and 
workmen  after  three  days  notice  in  writing  being 
given,  to  finish  the  said  works,  and  the  expense 
shall  be  deducted  from  the  amount  of  the  con- 
tract" 

This  clause  was  put  into  operation  before 
the  building  was  completed  by  such  notice 
being  given  by  the  defendant  to  the  plain- 
tiff. The  contract  was  for  $6,634.  At  the 
time  the  notice  was  given  and  the  defendant 
undertook  to  finish  the  contract,  the  defend- 
ant had  paid  to  the  plaintiff,  on  the  contract, 
$3,100.  Stop  notices  to  the  amount  of  $2,- 
466.62  had  been  served  apon  the  plaintiff  by 
the  subcontractor.  The  plaintiff  brought  his 
action  to  recover  from  the  defendant  the  dif- 
ference remaining  between  the  amount  paid 
by  the  defendant  on  the  contract,  plus  the 
expense  the  defendant  was  put  to  in  com- 
pleting the  bulSding,  and  the  contract  price  of 
$0,634. 

[1]  Before  the  cause  was  ordered  on  for 
trial  counsel  for  defendant  moved  the  court 
that  the  claimants  under  the  stop  notices  be 
admitted  as  parties  to  the  action,  which  mo- 
tion was  refused,  and  this  refusal  is  alleged 
as  error  and  is  one  of  the  grounds  of  appeal 
relied  on  by  the  appellant  In  whatever  as- 
pect the  case  may  be  viewed  it  is  apparent 
that  the  claimants  under  the  stop  notices 
were  not  necessary  parties.  Their  claims 
against  the  owner,  under  thie  third  section 
of  the  mechanic's  Uen  act  (P.  L.  1898,  p.  538), 
if  improperly  refused,  could  not  In  anywise 
have  been  affected  in  the  controversy  be- 
tween the  owner  and  contractor,  and  even  if 
it  had  appeared  that  the  owner  had  wrongful- 
ly paid  money  to  the  contractor  which  he 
ought  to  have  withheld,  the  owner  would 
nevertheless  be  entitled  to  a  credit  for  the 
same  as  between  himself  and  the  contractor. 
The  application,  therefore,  to  make  them  par- 
ties was  properly  refused. 


[2]  And  while  on  this  topic,  tfaongb  oot  of 
the  chronological  order  in  which  th»  grounds 
of  appeal  are  presented.  It  will,  however,  be 
germane  to  the  matter  discussed  to  consider 
here  the  insistence  of  counsel  for  appellant 
that  it  was  error  for  the  trial  Judge  to  re- 
fuse to  i)ermit  the  defendant  to  be  credited 
with  the  amount  of  certain  stop  notices  to 
the  extent  of  $2,466  served  npon  him  by  the 
subcontractor.  The  trial  Judge  instructed 
the  Jury  that  as  it  did  not  appear  that  the 
defendant  had  paid  anything  on  the  stop  no- 
tices he  was  not  entitled  to  any  credit  This 
declaration  of  the  legal  rule  is  fully  sup- 
ported by  the  reasoning  of  that  eminent  Ju- 
rist, Vice  Chancellor  Van  Fleet,  in  Wlghtman 
V.  Brenner,  26  N.  J.  Bq.  489.  On  page  493 
the  learned  Vice  Chancellor  said: 

"The  owner's  right  to  deductions  or  allowanc- 
es, by  the  statute,  is  restricted  to  payments. 
Until  actual  payment,  or  something  which  in 
law  is  equivalent,  no  allowance  can  be  made. 
Notice  creates  a  right  against  both  owner  and 
contractor,  but  does  not  constitute  a  payment  or 
operate  as  a  credit" 

This  view  was  substantially  adopted  by 
this  court  In  Carlisle  v.  Knapp,  51  N.  3.  taw, 
pages  330,  331,  17  Atl.  633. 

[3]  Another  ground  urged  for  reversal  of 
the  Judgment  is  that  the  trial  Judge  improp- 
erly excluded  testimony  offered  by  the  de- 
fendant tending  to  establish  the  sums  of  mon- 
ey for  which  two  contractors  offered  to  per- 
form the  work  required  for  the  completion  of 
the  contract  The  testimony  offered  was  in 
the  nature  of  two  papers  showing  other  bids 
higher  than  the  one  accepted  by  the  defend- 
ant for  the  completion  of  the  work  under  the 
contract  This  testimony  was  manifestly  in- 
competent, and  was  properly  excluded. 

[4]  A  further  ground  of  attack  upon  th« 
validity  of  the  Judgment,  advanced  by  ooan- 
sd  for  appellant,  is  that  the  court  improperly 
excluded  a  record  of  the  East  Orange  dis- 
trict court  of  a  proceeding  between  the  plain- 
tiff and  defendant  relating  to  the  same  sub- 
ject-matter in  controversy  and  wherein  it 
appeared  by  the  pleadings  that  the  plaintiff 
had  made  a  statement  after  he  bad  ceased 
work  under  the  contract,  as  to  what  it  would 
cost  to  complete  the  contract.  At  the  time 
the  testimony  was  offered  counsel  for  de- 
fendant stated  its  purport  to  be  to  prove 
an  admission  made  by  the  plaintiff  as  to 
what  it  would  cost  to  complete  the  contract 
The  record  shows  that  the  offer  of  this  tes- 
timony was  objected  to  by  plaintiff's  counsel, 
and  that  the  objection  was  sustained  by  the 
court  And  it  further  appears  that  counsel 
for  defendant  made  no  objection  to  the  rul- 
ing of  the  court,  and  therefore,  under  Karg- 
man  v.  Carlo,  86  N.  J.  Law,  632,  90  AG.  292, 
there  is  no  legal  question  before  us  to  c<m- 
slder.  See,  also.  Miller  v.  Del.  Blver  Trans. 
Co.,  86  N.  J.  Law,  700,  90  AtL  28& 

[I]  Counsel  for  the  appellant  next  argues 
that  the  court  erroneously  charged  the  Jury 
that  If  there  was  anything  Included  in  the 
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flntiihitig  of  the  contract  not  contemplated  by 
the  plans  and  spedflcationa  to  be  completed 
by  tb«  ilalntlff,  tbat  sbonld  not  be  Included. 
We  x)ercelve  no  error  In  this ;  for  It  must  be 
borne  In  mind  tbat  the  owner's  right  under 
the  contract  was  to  finish  the  work  left  un- 
done under  the  contract  and  to  deduct  the 
expense  from  the  contract  price.  The  owner 
was  not  entitled  to  build  a  larger  or  different 
building  or  in  any  manner  add  to  the  work 
as  mapped  out  and  described  by  the  plans 
and  spedflcatlons. 

[I]  An  exception  was  taken  by  counsel  for 
appellants  to  that  part  of  the  court's  charge 
wherein  the  court  instructed  the  Jury  as  fol- 
lows: 

"So  that  if  yon  ahoold  find  that  this  would  be 
the  reasonable  cost  of  the  completion  of  this 
boUding  according  to  the  plans  and  gpecifica- 
tlons,  and  that  the  plaintiff  was  wrongtnlly  de- 
priTcd  of  the  opportunity  to  complete  bis  con- 
tract, your  yerdict  as  far  as  the  contract  is  con- 
ceraed,  should  be  the  balance  due  npoh  the  con- 
tract $3,534  less  $876.24.  leavbig  $2,857.76  with 
interest  from  the  let  day  of  DecembsTt  1912, 
down  to  the  present  time,  at  6  per  cent." 

Oonnael  for  appellant,  at  the  time  when  tba 
attention  of  the  trial  Judge  was  called  to 
tiiat  part  of  the  charge  by  the  exception  then 
taken,  conceded  that  taking  the  plaintiff's 
flgures  as  the  basis  of  the  calculation  made, 
the  result  arrlred  at  by  the  trial  Judge  was 
correct;  but  the  appellant  made  the  further 
claim  that  It  appeared  in  the  testimony  of 
the  case  that  the  plaintiff  had  omitted  work 
whidi  was  reonlied  by  the  ccmtract  to  be 
done,  and  thettf Me  the  verdict  could  In  no 
eroit  be  as  large  as  that 

It  is  obrioas  from  wlMt  the  trial  Judge 
said,  {(receding  that  part  of  his  charge  e>- 
eqtted  to  by  appellant,  that  the  exception  Is 
unrabstantial.  The  trial  Judge  was  direct- 
ing the  attention  of  the  Jury  to  what  the 
plaintiff  claimed,  as  disclosed  by  the  testi- 
mony introduced  by  blm,  and  instructed  the 
Jury,  in  substance,  that  if  the  plaintiff's  ver- 
sion was  accepted  as  representing  the  truth 
of  the  caae,  a  finding  to  the  effect  Indicated 
in  the  excepted  portion  of  his  charge  should 
result  under  the  contract. 

[7]  Another  ground  urged  for  reversal,  by 
counsel  for  appellant,  is  that  the  court  erro- 
neously charged  the  Jury  as  follows: 

"I  can  see  no  difference  in  your  consideration 
of  the  caae  whether  you  find  that  plaintiff  was 
wrongfully  or  rightfully  excluded  from  this  build- 
ing." 

Keeping  In  mind  that  the  case  was  tried 
by  the  parties  to  the  litigation,  as  disclosed 
by  the  record,  upon  the  theory  that  the  plain- 
tiff was  entitled  to  recover  the  contract  price, 
leas  payments  made  and  less  the  costs  ot 
completion,  It  was  therefore  of  no  oonse- 
qoence  whether  or  not  the  plaintiff  was 
rightfully  or  wrongfully  excluded  from  finish- 
ing the  work,  since  the  breach,  if  committed 
by  the  plain^lfl,  by  force  of  the  contract, 
(Objected  him  ouiy  to  have  the  expense  In- 
corred  by  the  owner  in  the  completion  of  the 


contract  deducted  trom  the  contract  price. 

And  furthermore,  the  defendant  did  not  ter- 
minate the  contract,  but  on  the  contrary  he 
upheld  it  and  undertook  as  agent  for  the 
plaintiff  to  finish  the  work  at  the  plaintiff's 
expense. 

[I]  The  last  ground  of  appeal  argued  by 
counsel  for  appellant  In  his  brief  relates  to 
the  exclusion  of  a  plan  or  drawing  in  evi- 
dence prepared  by  an  architect,  which  It  was 
alleged  showed  an  error  in  the  construction 
of  the  front  of  the  building.  The  plans  or 
drawings  were  prepared  for  the  appellant  by 
the  witness  after  the  contract  was  signed  and 
the  building  in  the  process  of  erection.  The 
testimony  was  incompetent  and  properly  ex- 
cluded. The  count  permitted  the  witness  to 
testify  from  his  personal  observation  and 
knowledge  as  to  any  defect  in  the  construc- 
tion of  the  front  of  the  building. 

Judgment  wQl  be  affirmed,  with  costs. 


E08BVILLB  TRUST  CSC.  v.  BARNEY. 
(Supreme  Court  of  New  Jersey.    Dec.  21,  1916.) 

1.  Srr-OFF  AND  COTn<TSBCi.Anf  4a>l— Sottkck 
or  Right. 

Any  right  of  set-off  rests  on  statute. 
[£d.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim.  Cent.  Dig.  {  1;   Dec.  Dig.  «=»!.] 

2.  Banks  ano  Bahkino  $=>317— Tbubt  Com- 
pany—Iw8or.VEHcT—8rr-OFF  ANn  CODNTEB- 
ciAix  —  MuTOAi,  Debts  —  Bank  Gommi»- 

SXONKB. 

The  general  statute  as  to  set-off.  relating 
solely  to  cases  of  mutual  debts,  does  not  author- 
ize one  sued  in  the  name  of  a  trust  company  by 
the  commissioner  of  banking  and  insurance,  as 
authorized  by  Act  April  1,  1918  (P.  !■.  p.  282), 
under  wbich  he  took  charge  of  it  aa  insolvent 
to  set  off  a  debt  of  the  trust  company  to  him. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  1222;  Dec.  Dig.  <S=> 
317.] 

3.  Banks  and  Bankino  4s9817— Insqi-vent 
TtensT  Company— AcnoN  bt  Bank  Commi»- 

BIONEB— SW-OrK. 

An  entirely  Independent  method  of  proce- 
dure against  insolvent  trust  companies  being 
provided  by  Act  April  1,  1913  (P.  L.  p.  282), 
containing  no  provision  for  set-off,  where  the 
commissioner  of  banking  and  insurance  takes 
charge  of  such  a  company,  and  sues  in  its  namei 
as  provided  thereby,  there  can  be  no  set-off,  as 
anthorized  in  the  original  act  (4  Comp.  St. 
1910,  p.  6664),  wltere  receivers  are  appointed 
for  it 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankbig,  Cent  Dig.  {  1222;  Dec.  Dig.  <S=> 
317.] 

Appeal  from  District  Court  of  Newark. 

Action  by  the  BosevUle  Trust  Company 
against  A.  W.  Barney,  Jr.  From  an  adverse 
Judgment  defendant  appeals.    Affirmed. 

Argued  June  term,  1915,  before  PARKER, 
MINTURN,    and   KAT/ISCH,    J  J. 

Otto  Stiefel,  ot  Newark,  for  appellant 
Pelrce  &  Hoover,  of  Newark,  for  awellee. 

KAIilSCH,  J.  The  question  presented  09 
tills  appeal  is  the  right  ot  a  doctor  to  set 
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off  a  deposit  to  Us  credit  In  a  bank,  in  tbe 
hands  of  tbe  banking  commissioner  In  the 
process  of  llqnldatioii,  against  an  indebted- 
ness due  the  bank  upon  a  promissory  note 
upon  wbich  tbe  appellant  was  an  Indorser 
and  for  the  amount  of  which  note  he  received 
credit  in  his  account  with  the  bank. 

The  case  was  tried  by  the  court,  sitting 
without  a  Jnry.  The  trial  Judge  found, 
among  other  facts,  tliat  on  the  6th  day  of 
June,  1913,  A>  W.  Barney,  the  appellant's 
father,  made  a  promissory  note  payable  in 
three  months  from  the  date  thereof,  to  his 
own  order  for  the  sum  of  $400,  indorsed 
it  in  blank,  and  dellrered  it  to  Ills  son,  who 
likewise  indorsed  it  In  blank  but  with  this 
addition,  "FOr  value  rec^ved  presentation 
demand  protest  and  notice  of  dishonor  is 
hereby  waived" ;  and  that  the  appellant,  act- 
ing by  and  through  his  father,  delivered  the 
note  to  the  trust  company,  and  in  considera- 
tion therefor  the  appellant  received  a  credit 
on  the  books  of  the  compcmy  In  the  sum  of 
$394;  that  at  that  time  the  appellant  was 
a  customer  of  the  trust  company,  depositing 
money  and  checks  therein  and  drawing 
checks  against  his  account  in  the  regular 
course  of  business;  that  the  bank  was  in- 
solvent at  the  time  it  took  the  note  and  cred- 
ited the  appellant's  account  with  the  proceeds 
thereof,  but  that  the  fact  of  the  insolvency 
was  unknown  to  the  appellant;  that  the 
appellant  continued  to  make  deposits  and 
draw  checks  against  his  account  which  were 
paid  until  the  13th  day  of  August,  1913,  when 
the  commissioner  of  banking  and  insurance 
took  charge  of  the  trust  company  because  of 
its  insolvency  under  the  provisions  of  an  act 
entitled  "An  act  concerning  trust  companies" 
(4  C.  S.  p.  6651),  aa  amended  by  chapter  171 
of  the  laws  of  1913  (P.  L.  1913,  p.  282). 

Among  the  assets  of  the  bank  was  found 
the  note  in  controvK'sy.  By  the  books  of  the 
bank  It  appeared  that  the  appellant  had  a 
balance  of  $467.99  to  his  credit,  on  the  14th 
day  of  August,  1913.  On  the  8th  day  of 
September,  1913,  the  appellant  drew  his  check 
upon  the  Eosevllle  Trust  (Company,  the  ap- 
pellee, for  $400  to  the  order  of  the  commis- 
sioner of  banking  and  insurance  and  Indorsed 
thereon,  to  be  used  to  pay  note  of  A.  W. 
Barney,  for  $400  due  9 — 8—13,  which  dieck 
the  banking  commissioner  refused  to  accept. 

On  the  30th  day  of  December,  1913,  tbe 
Chancellor  made  an  order  authorizing  the 
commissioner  of  banking  and  insurance  to 
sell  the  business,  good  will,  real,  personal, 
and  mixed  property,  and  assets  of  every 
kind  and  nature,  moneys,  bills,  notes,  nego- 
tiable instruments,  etc,  to  the  Mutual  Bank 
of  Rosevllle. 

nie  plaintiff  brought  its  action  on  the 
note  in  question  in  January,  1914.  The  ap- 
pellant filed  a  set-off  for  the  sum  of  $467.99, 
ttie  amount  credited  to  the  appellant  on  the 
plaintUTs  boolcs.  The  trial  Judge  disallowed 
the  set-off  and  gave  Judgment  tor  the  plain- 


tiff against  tbe  appelant  for  $438  damages, 
with  costs. 

[1-3]  The  setoff  was  properly  disallowed. 
Although  the  action  is  entitled  in  the  name 
of  the  trust  company,  as  plaintiff,  it  is  not 
the  real  party  in  Interest.  The  act  under 
which  the  commissioner  of  banking  and  in- 
surance proceeded  against  the  trust  company 
expressly  confers  the  power  on  him  to  pros- 
ecute and  defend  all  suits  and  other  legal 
proceedings  in  the  name  of  such  trust  com- 
pany. 

The  ri^t  of  set-off  rests  upon  statute. 
The  statute  authorizing  a  set-off  in  law  re- 
lates solely  to  where  there  are  mutual  debts 
extending,  however,  the  right  of  set-off  to 
the  executors  or  administrators  of  such  debt- 
ors.   4  0.  S.  p.  4836. 

In  construing  this  statute  tn  Receivers  v. 
Paterson  Gaslight  Co.,  23  N.  J.  Law,  283,  on 
page  288,.  a  case  growing  out  of  insolvency 
proceedings  under  the  corporation  act,  Greoi, 
O.  J.,  says: 

"It  is  clear  that  the  case  is  not  within  the 
provisions  of  the  statute  authorizing  a  set-off  at 
law.  Aa  between  tbe  plaintiffs  and  the  defend- 
ants, the  claims  are  not  matnal  debts.  Where 
there  are  mutual  debts,  there  must  be  mutual 
remedies.  But  the  defendants  have  no  claim 
against  the  receivera  They  could  maintain  no 
action  against  them.  Nor  could  the  defendants 
have  judgment  against  the  receiveis  in  tliia  ac- 
tion in  case  the  set-off  should  exceed  the  plain- 
tiffs' demand." 

The  learned  Chief  Justice,  having  declared 
tliat  the  set-off  was  not  authorised  by  the 
statute  relating  to  set-offs,  on  page  292  of 
23  N.  J.  Law,  tn  commenting  upon  the  cor^ 
poratlon  act  relating  to  insolvent  corpora- 
tions, says: 

"The  statute,  moreover,  in  cases  of  matnal 
dealing  between  the  corporation  and  any  other 
person  or  persons,  expressly  authorizes  the  re- 
ceivers to  allow  just  set-ofEs  in  favor  of  such  per- 
sons, in  all  cases  in  wbich  it  shall  appear  to 
tbe  receivers  that  the  same  ought  to  be  allowed 
according  to  law." 

For  this  reason  the  set-off  was  allowed. 

To  the  same  effect  is  the  construction  given 
to  the  statute  in  Stone  v.  N.  J.  &  Hudson 
River  Ry.  Co.,  76  N.  J.  Law,  172,  66  AtL  1072. 
For  a  history  of  the  statute  relating  to  set- 
offs, see  opinion  of  Mr.  Justice  Swayze,  in 
Godkln  V.  Bailey  (Court  of  Eh-rors  and  Ap- 
peals) 74  N.  J.  Law,  665,  65  Atl.  1032,  9  L. 
B.  A.  (N.  S.)  1134. 

Hie  argument  of  tbe  ai^iellant  for  the 
allowance  of  the  sefroff  rests  upon  the  false 
assumption  tliat  the  commissioner  of  bank- 
ing and  insurance  is  a  receiver  within  tlie 
contemplation  and  control  of  the  act  relating 
to  trust  companies  (4  O.  S.  p.  5664),  and  that 
section  26,  which  defines  the -powers  and 
duties  of  receivers  appointed  under  the  act, 
among  other  things,  provides  that  "in  case 
of  mutual  dealings  between  the  corporation 
and  any  person  to  allow  a  Just  set-off  in 
favor  of  such  i>ersons  in  all  cases  In  which 
the  same  ought  to  be  allowed  according  to 
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law  and  equity,"  was  applicable  to  tbe  case 
at  bar.    But  tlila  1b  clearly  not  so. 

Gdie  commissioner  of  banking;  and  insur- 
ance In  tbe  proceedings  Instituted  by  blm 
against  the  trust  company  derived  his  power 
and  antbority  fKMn  tbe  act  of  1918  (chapter 
171,  p.  282).  Tbia  act  created  an  entirely 
Independent  method  of  procedure  against  in- 
solvent trost  companies,  and  points  out  In 
express  terms  what  the  duties  and  powers 
of  tbe  commlsaloner  of  banking  and  Insurance 
are  in  snch  cases,  niere  is  no  provision  In 
the  act,  under  this  procedure,  regarding  set- 
offs, as  is  contained  in  the  original  act,  re- 
lating to  trust  companies,  in  cases  where  re- 
ceivers are  appointed.  Tbe  provision  In  the 
trust  act  relating  to  set-otTs  is  not  applicable 
where  the  procedure  is  such  as  was  institut- 
ed In  the  present  case. 

The  Judgment  will  be  affirmed,  with  costs. 


HOIiUN  T.  BS&BX  MUX.  BDN.  ASS'N  OF 

NEWARK.    (No.  47.) 

(Court  of  Bttotb  and  Appeals  of  New  Jersey. 

Not.  16,  1915.) 

(BvUahu$  ht/  the  OouriJ 

1.  Inbttbaroe  «=3l83— Lifb  Insubaitos  Pou- 
dKS— Tkbms— Statutb. 

The  LegislBtare,  by  tbe  insurance  act  of 
1907  (P.  li.  p.  133;  2  CJomp.  St  1910,  p.  2868), 
meant  that  the  terms  required  to  be  mserted  In 
polides  of  life  insurance  should  be  a  part  of 
every  contract  of  life  insurance  within  the  scope 
of  tbe  act 

VEi.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  203,  211-218;  Dec.  Dig.  <8s>183.] 

(Additional  ByUabu*  hy  Editorial  Staff  J 

2.  IWSTJEANCK  «=>124  —   "POUOT"   —   "CON- 
TRACTS OF  I/IFE  INSITRANCE." 

"Policies"  are  the  written  form  which  "con- 
tracts of  life  insurance"  ordinarily  take  and  are 
meant  to  take,  but  the  contract  may  exist  with- 
out the  policy,  and  when  once  made  is  in  effect 
a  contract  that  the  policy  shall  issue  with  the 
provisions  required  by  Insurance  Act  of  1907 
(P.  !<.  p.  188;   2  Comp.  St  1910,  p.  286^. 

[Sd.  Note.— For  other  cases,  see  Insurance, 
Cent  THg.  U  172,  178;   Dec.  Dig.  <Ss>124. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Policy  of  Insurance.] 

Appeal  from  Supreme  Court 

Action  by  Susan  Hollin  against  tbe  Essex 
Mutual  Benefit  Association  of  Newark,  N.  J., 
a  corporation.  From  judgment  for  plaintlfr, 
defendant  appeals.    Affirmed. 

Bdward  R.  McOlynn,  of  Newark,  for  ap- 
pellant Arthur  B.  Seymour,  of  Orange,  for 
appellee. 

SWAYZE,  J.  Wie  agree  with  the  Supreme 
C!ourt  that  the  Instrument  on  which  the 
plaintiff  sues  is  a  policy  of  life  Insurance 
within  the  meaning  of  the  act  of  1907  (P.  Is. 
133,  printed  in  C.  S.  p.  2868  ft.  as  placlta 
M-106,  Inclusive).  This  act  Is  a  supplement 
to  the  act  of  1902  to  provide  for  the  regula- 
tion and  incorporation  of  Insurance  compa- 


nies and  to  regulate  the  transactloa  of  insur- 
ance business  in  this  state.  The  regulation 
of  tbe  transaction  of  Insurance  business  is 
an  espresslon  broad  enough  to  include  tbe 
transaction  involved  in  the  present  case.  If 
there  were  proof  that  the  defendant  was  In- 
corporated under  tbe  act  to  Incorporate  asso- 
ciations not  for  pecuniary  profit  as  stated  iia 
defendant's  brief,  a  question-  might  arise 
whether  the  provislcms  of  the.  act  of  1907 
would  apply  to  any  insurance  business  ex- 
cept that  transacted  by  corporations  organ- 
ized under  tbe  act  of  1902.  In  the  absence 
of  such  proof,  we  must  assume  that  the  act 
of  1907  applies,  unless  Its  application  is  oth- 
erwise forbidden.  The  sixth  section  of  tlie 
act  of  1907  (fX  a.  2871.  pL  99)  enacts  that  It 
shall  not  apply  to  corporations  or  associa- 
tions operating  on  the  assessment  or  fra- 
ternal plan.  The  reason  for  this  provision 
undoubtedly  was  that  corporations  of  that 
kind  were  already  provided  for  in  the  entire- 
ly difTcrent  and  distinct  net  of  1897  (P.  L. 
p.  257,  printed  in  C.  S.  p.  2880  It.  as  pladta 
131-141,  inclusive),  which  is  Umlted  by  Its 
very  tlUe  to  life  Insurance  companies  on  the 
assessment  plan,  and  Is  therefore  inapplica- 
ble to  the  present  case.  Tbe  act  defines  wlmt 
Is  meant  by  tbe  assessment  plan.  Section  2 ; 
C.  S.  2880,  pi.  132.  It  Is  not  and  cannot  be 
claimed  that  tbe  present  defendant  is  with- 
in that  definition.  Section  6  of  the  act  of 
1907  also  excepts  corporations  operating  on 
the  fraternal  plan.  What  this  plan  is  does 
not  seem  to  be  defined.  Section  2  of  the  act 
of  1897  (C.  S.  2880,  pi.  132)  indicates  that  it 
means  perhaps  the  lodge  plan,  or  perhaps 
associations  conducted  solely  for  benevolent 
or  charitable  purposes.  We  need  not  con- 
sider the  meaning;  since,  whatever  It  is, 
there  is  no  proof  that  the  defendant  Is  one 
of  the  excepted  class. 

[1,2]  The  question  then  presents  itself: 
What  effect  do  the  requirements  of  that  act 
tbat  the  policy  shall  contain  certain  provi- 
sions have,  when  in  fftct  the  policy  does 
not  contain  them  ?  It  would  be  manifestly  un- 
fair to  tbe  assured  to  hold  that  the  omission 
by  tbe  company  of  the  statutory  terms  ren- 
ders the  policy  Illegal  or  void;  and  there  is 
nothing  In  the  act,  not  even  a  penalty  for 
the  omission,  to  Indicate  that  snch  was  the 
legislative  Intent  It  Is  clear,  we  think,  that 
tbe  Legislature  meant  tbat  the  terms  set 
forth  in  the  act  should  l>e  a  part  of  every 
contract  of  life  insurance.  The  fact  that  the 
act  In  terms  relates  only  to  policies  does 
not  militate  against  the  conclusion.  "Poli- 
cies" are  the  written  form  which  contracts 
of  life  insurance  ordinarily  take  and  are 
meant  to  take;  but  tbe  contract  may  exist 
without  tbe  policy,  and  when  once  made  is 
in  effect  a  contract  that  a  policy  shall  issue 
with  the  provisions  required  by  statute.  The 
case  is  like  cases  where,  in  a  contract  of 
fire  Insurance,  a  binder  is  Issued  in  advance 
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of' the  poUcf.  ^nie  binder  does  not  contain 
all  tbe  terms  of  tbe  standard  policy,  bat  it 
has  been  held  In  favor  of  tbe  companies 
(rightly,  we  think)  that  the  assured  Is  nev- 
ertheless bound  by  the  provisions  of  the 
standard  policy.  lipman  v.  Niagara  Fire 
Ins.  Co.,  121  N.  T.  454,  24  N.  E.  699,  8  L.  R. 
A.  719;  Hicks  v.  British  America  Assur.  Co., 
162  N.  Y.  284,  66  N.  B.  743,  48  L.  E.  A.  424. 
The  same  rule  has  been  applied  to  a  con- 
tract of  life  Insurance.  Gardner  t.  North 
State  Mutual  Life  Ins.  Co.,  163  N.  C.  367, 
79  S.  B.  806,  48  L.  R.  A.  (N.  S.)  714,  Ann. 
Cas.  1915B,  652  (a  note  collects  other  cases). 
It  is  a  mere  question  of  pleading  whether 
the  complaint  shall  aver  that  there  was  a 
contract  to  issue  such  a  xwllcy,  or  aver  that 
the  statutory  provisions  are  implied  terms  of 
the  policy  actually  issued.  In  this  case,  the 
complaint  (or  state  of  demand)  avers  that 
the  defendant,  in  consideration  of  the  pay- 
ment by  the  assured  of  one  dollar  a  month, 
agreed  to  pay  to  tbe  plaintiff,  who  had  been 
named  a  beneficiary,  the  sum  of  $1Q0  upon 
the  death  of  the  assured.  We  see  no  diffi- 
culty even  of  pleading  in  permitting  the 
plaintiff  to  recover  if  there  has  been  com- 
pliance with  the  terms  of  the  contract  by  the 
assured.  That  there  has  been  such  compli- 
ance Is  not  questioned.  The  only  default  al- 
leged Is  the  failure  to  pay  the  November  pre- 
mium on  November  4th.  It  is  admitted  that 
it  was  paid  on  November  23d,  well  within 
the  month's  grace  allowed  by  the  statute. 
The -Judgment  must  be  affirmed,  with  costs. 


ZWINGB  V.  SCARIiBTT  et  wx. 

(.Supreme  Court  of  New  Jersey.    Dec.  1, 1915.) 

1.  Frauds,  Statute  of  iS=»14  —  Pbomisb  to 
Answeb  fob  Debt  of  Anotheb. 

Where  the  owner  of  a  farm  engaged  a  labor- 
er thereon,  and  thereafter  conveyed  the  place  to 
his  wife,  remaining  in  control  of  the  premises 
after  as  before  the  conveyance,  the  wife's  ver- 
bal promise  to  pay  the  laborer's  wages  that  ac- 
crued after  as  well  as  before  the  conveyance  was 
a  promise  to  pay  the  debt  of  her  hnsband,  and 
unenforceable  under  tbe  statute  of  frauds. 

[Ed.'  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  C^ent  Dig.  S  14 ;    Dec.  Dig.  <S=»14.] 

2.  Tbial  ®=»333— Vkbdiot— Vebwot  in   Ex- 
OBSS  OP  Ad  Damnum. 

Where  a  laborer,  suing  tbe  owner  of  a  farm 
for  wages,  claimed  $2,491,  which  included  inter- 
est, verdict  against  defendant  for  $2,575.36 
could  not  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  784,  786;    Deo.  Dig.  «=333.] 

3.  TRIAL   «=9333  —  Vbbdiot  —  Suppobt   bt 
Pboof. 

Where  a  laborer,  suing  to  recover  wages  at 
the  rate  of  $25  a  month  for  a  course  of  years, 
on  trial  abandoned  any  claim  of  right  to  hold 
defendant  for  wages  earned  during  the  last 
year,  verdict  allowing  him  such  wages  could 
not  stand. 


I>lg. 


Ed.  Note.— For  other  cases,  see  Trial,  Cent 
H  784,  786;   Dec.  Dig.  «=9838.] 


Action  by  William  Zwlnge  against  John  B. 
Scarlett  and  wife.  Verdict  for  plaintiff 
against  both  defendants,  and  their  rule  to 
show  cause  made  absolute  unless  plaintiff 
agrees  to  reduce  his  verdict  against  the  nam- 
ed defendant. 

Argued  June  term,  191S,  before  OUM- 
MERE,  0.  J.,  and  SWATZB  and  MIN- 
i'URN,  JJ. 

Philip  J.  Sdiotland,  of  Newark,  for  the 
rule.    John  A.  Bernhard,  of  Newark,  opposed. 

GTjMMEBE,  C.  J.  This  action  was  brought 
against  the  defendants  to  recover  wages 
claimed  to  be  due  from  them  Jointly  to  the 
plaintiff  for  work  done  upon  their  farm  from 
October  1,  1905,  to  October  1,  1913,  at  the 
rate  of  $25  per  month,  with  interest  thereon, 
amounting  altogether  to  $2,491.  Plaintiff  ad- 
mitted, by  the  statement  of  account  annexed 
to  his  complaint,  payments  totaling  $200, 
making  the  amount  actually  claimed  by  him 
$2,291.  At  the  trial  he  abandoned  his  claim 
of  Joint  liability  against  both  defendants, 
and  sought  to  recover  against  the  husband 
on  a  contract  of  hiring  made  by  him  alone, 
and  which  terminated  October  1,  1912;  and 
against  the  wife  on  a  similar  contract  al- 
leged to  have  been  made  between  her  and  tbe 
plaintiff  on  or  about  the  date  last  mentioned, 
and  terminating  a  year  later.  Tbe  trial  re- 
sulted in  a  verdict  for  $2,575.36  against  the 
husband,  and  $318  against  the  wife. 

[1]  In  order  to  show  a  right  of  action 
against  tbe  wife,  plaintiff  proved  that  about 
the  iBt  of  October,  1912,  the  title  to  the  farm 
was  transferred  from  Mr.  Scarlett  to  her,  and 
testified  that  about  the  same  time  he  had  a 
conversation  with  her  In  which  she  said  to 
him: 

"You  will  Ket  your  pay,  I  will  see  yon  get 
your  pay.  You  keep  working.  You  wiU  get 
your  pay." 

He  further  testified  that  In  the  following 
February  he  had  another  conversation  with 
her;  that  she  then  said: 

"Billy,  we  are  in  a  little  trouble  now,  but 
don't  be  afraid.  I  will  see  you  will  get  your 
payments.  I  will  see  to  it  you  will  get  your 
payments." 

The  undisputed  proof  in  the  case  was  that 
up  to  the  time  of  the  transfer  of  the  title 
the  farm  was  used  by  Mr.  Scarlett  as  a  sum- 
mer home  for  himself  and  his  family.  There 
is  no  suggestion  in  the  evidence  that  there 
was  any  change  in  the  possession  of  the  farm 
after  the  conveyance  to  Mrs.  Scarlett,  either 
by  her  assumption  of  Its  maintenance  and 
operation,  or  in  any  other  way.  On  tbe  con- 
trary, Mr.  Scarlett  seems  to  have  remained 
as  fully  in  control  after  as  before  the  con- 
veyance. This  being  so,  the  promises  of  Mrs. 
Scarlett,  which,  on  their  face,  applied  to 
wages  past  due  as  well  as  to  those  thereafter 
to  accrue,  were  promises  to  pay  the  debt  of 
her  husband,  and  were  unenforceable  nnder 
the  statute  of  frauds,  even  if  not  beyond  her 
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power  as  «  married  woman  to  make.  The 
verdict  against  Mrs.  Scailett  must  therefore 
be  set  aside. 

[t,  3]  As  to  the  verdict  against  Mr.  Scar- 
lett: Tta«  total  amoant  claimed  by  the  plain- 
tiff against  both  defendants  for  his  whole 
twm  of  service  ttom  October  1,  1906,  to  Oc- 
tober 1, 1913,  was,  as  has  already  been  stated, 
^,291,  Including  Interest  to  the  latter  date. 
The  Umlt  of  his  recovery,  therefore,  for  such 
service,  was  the  sum  mentioned,  with  Inter- 
est to  the  date  of  the  trial  (February  11, 
1915).  yto..  fl98Jl6,  making  $2,489.56  In  aU. 
The  verdict  against  Mr.  Scarlett  (12,535.30 
therefore  was  abont  $86  In  excess  of  the 
plaintiff's  whole  dalm.  In  addition  to  this, 
plaintiff  at  the  trial  having  abandoned  any 
claim  of  right  to  hold  Mr.  Scarlett  for  wages 
earned  during  the  year  October  1,  1912,  to 
October  1,  1913,  could  not  In  this  action  re- 
cover from  him  wages  for  that  period.  Stat- 
ed In  another  way,  the  extent  of  the  plain- 
tiff's right  of  recovery  against  Mr.  Scarlett 
was  for  seven  years'  wages,  or  seven-eighths 
of  the  total  amount  of  the  claim  set  out  In 
his  complaint  in  the  cause;  that  is  to  say, 
seven-tightlu  of  |2,489.65,  whldi  Is  the  sum 
of  $2,178.85. 

The  testimony  In  the  case  fully  supports 
the  finding  of  the  Jury,  so  far  as  it  detei^ 
mines  the  right  of  the  plaintiff  to  recover 
from  Mr.  Scarlett  the  full  amount  claimed 
against  him  for  Uie  seven  years'  service. 
This  being  so,  and  It  being  desirable  that  the 
necessity  of  another  trial  be  obviated  If  pos- 
sible, we  have  determined  that,  if  the  plain- 
tiff will  agree  to  reduce  bis  verdict  against 
Mr.  Scarlett  to  $2,178.35,  he  may  enter  Judg- 
ment against  him  for  that  sum,  with  Interest 
thereon  from  the  date  of  the  trial ;  provided 
be  will  also  consent  that  a  Judgment  of  no 
cause  of  action  be  entered  In  favor  of  Mrs. 
Scarlett  Otherwise  the  rule  to  show  cause 
wHl  be  made  absolute. 


OIiAFIiIK  et  al.  V.  WOLFP. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1915.) 

1.  DiBCOVKBT    «S968  —  IhtBrbooatobibs   to 
Pabty— AuBWEBS— Resfoksivensbb. 

In  an  action  on  a  judgment  involving  a 
question  as  to  whether  it  was  properly  sched- 
uled SO  as  to  be  released  by  a  discharge  in  bank- 
mptcy,  defendant  served  on .  plaintiif  an  inter- 
rogatory asking  whether  on  its  bUibeads  it  did 
not  state  its  address  as  New  Tork  City  without 
street  or  number.  Plaintiffs  answered  "Yes," 
bat  qualified  this  by  adding  that  in  all  snch 
caaeH  the  purchaser  Imew  the  street  number 
from  either  a  personal  visit  to  their  store,  or 
from  one  of  their  business  cards  stating  in  full 
the  street  number.  HelA,  that  this  qualification 
of  tlae  answer  was  properly  stricken  as  not 
responsive. 

[Bd.   Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  M  80-82 ;   Dec.  Dig.  «=368.] 


2.  TSLA.L    ®=984r— Eecbftion    OV    BVIDBIftW— 

SumciENCT  OF  Objections. 

In  an  action  on  a  judgment  claimed  to  have 
been  released  by.  a  discharge  in  bankruptcy,  an 
objection  to  the  bankruptcy  schedules  on  the 
ground  that  plaintiffs'  debt  was  not  properly 
scheduled  was  not  equivalent  to  an  objection 
that  the  judgment  sued  upon  and  the  one  8che<l- 
uled  were  not  identical. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  S§  211-218,  220-222;    Dec.  Dig.  <8=>84.] 

3.  Bahkeuptct  «=>425— Debts   Disc£L&xojcd 

— StJFnCIENCT  OF  SCHEDUUCS. 

A  judgment  creditor  of  a  bankrupt  could 
not  have  been  misled  to  his  injury  or  suffered 
the  least  harm  from  an  inaccurate  statement  of 
the  amount  due,  or  of  the  date  when  judgment 
was  entered  in  the  bankrupt's  schedules,  espe- 
cially where  the  difference  in  the  amount  was 
probably  due  to  the  inclusion  in  the  judgment 
of  accrued  interest  not  shown  by  the. bankrupt's 
books. 

fEd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  776;    Dec.  Dig.  <8=»425.] 

4.  Bankbdptct  ®=>425— Debts  Dischaboed 

— SUFFICIENCT  or   SCHXODLEa. 

In  a  bankrupt's  schedules  the  scheduling  of 
a  judgment  creditor  was  sufficient,  though  the 
creditor's  address  was  stated  to  be  New  York 
City  withont  any  street  and  number,  especially 
where  the  creditor  on  its  billheads  and  letter-  ' 
heads  so  stated  its  address,  and  also  in  view  of 
Bankruptcy  Act  July  1,  1898,  c.  541,  |  39, 
snbd.  2,  30  Stat.  555  (TJ.  S.  Comp.  Sl  1913,  { 
9623)  requiring  the  referee  to  examine  all  sched- 
ules and  lists  of  creditors  and  cause  such  as  are 
incomplete  or  defective  to  be  amended,  under 
which  it  will  be  presumed  in  the  absence  of  any- 
thing appearing  to  the  contrary  that  the  ref- 
eree adjudged  the  address  sufficient. 

[£d.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  775 ;    Dec.  Dig.  «5>425.] 

5.  Bankbuftct   iS=>436— Debts  Dis<mABaKO 
—EviDENCB— Notice  to  CiiBniTOBS. 

In  an  action  on  a  judgment  claimed  to  have 
been  discharged  in  bankruptcy,  the  schedules 
and  discharge  in  bankruptcy  were  at  least  prima 
facie  evidence  of  what  they  purported  to  show, 
and  where  the  schedules  contained  a  record  of 
the  mailing  of  notice  of  a  meeting  of  creditors 
to  the  creditors  named  in  the  Echedule,  it  sufli- 
ciently  appeared  that  notice  was  given,  espe- 
cially as  Bankruptcy  Act,  $  39,  subd.  4,  requires 
the  referee  to  give  the  notices  to  creditors  as 
therein  provided,  and  it  would  therefore  be  pre- 
sumed, nothing  appearing  to  the  contrary,  that 
he  properly  performed  this  duty. 

[Ed,  Note.— For  other  coses,  see  Bankruptcy, 
Cent.  Dig.  Sf  840-842,  866 ;  Dec.  Dig.  <»=>430.] 

6.  Bankbuvtct   $=9436 — Debts   Disohabgko 
—Evidence — Notice  to  Cbeditobs. 

In  an  action  on  a  judgment  claimed  to  have 
been  discbareed  in  bankruptcy,  evidence  held 
sufficient  to  show  notice,  or  at  least  to  make  an 
issue  of  fact  as  to  the  judgment  creditor's  no- 
tice of  the  bankruptcy  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  gj  840-842,  865 ;  Dec.  Dig.  «=>436.] 

7.  Pabtnkbsbif  ®=3l59— Debts  Discbabobo 
—Notice  of  Pboceedings. 

If  any  member  of  a  partnership  holding  a 
judgment  against  a  bankrupt  had  notice  of  the 
bankruptcy  proceedings,  all  the  partners  were 
affected  by  it. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  K  293-295 ;    Dec.  Dig.  «=»169.] 

8.  Coubts  «=»117— Recobd— Vebitt. 

A  judgment  creditor's  denial  that  he  receiv- 
ed notice,  or  had  knowledge  of  bankruptcy  pro- 
ceedings in  time  to  prove  his  daim,  is  not  con* 
elusive  that  the  statutory  notice  was  not  given, 
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or  that  he  had  no  actual  knowledge  in  face  of  a 
record  of  the  bankruptcy  court  that  such  notice 
was  given. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  374;  Dec.  Dig.  «=>117.] 

9.  Appeal  and  Ebbob  «=>1008  —  Revikw  — 

QuEsnoNs  OF  Fact. 

In  an  action  on  a  judgment  claimed  to 
have  been  discharged  in  bankruptcy,  the  trial 
judge's  finding  as  to  whether  the  judgment  cred- 
itors had  notice  or  knowledge  of  the  bankruptcy 
proceedings  was  conclusive  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3955-3960,  3962-3969 ; 
Dec.  Dig.  <^=>1008.1 

Error  to  Circuit  Court,  Essex  County. 

Action  by  John  Claflln  and  others  against 
Bose  Wolff,  executrix,  etc.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Merrltt  Lane,  of  Jersey  City,  for  plaintiffs 
In  error.  Biker  &  Biker,  of  Newark  (Spaold- 
ing  FTazer,  of  Newark,  of  counsel),-  tor  de- 
fendant in  error. 

KALISCH,  J.  On  the  4th  day  of  March, 
189S,  a  Judgment  for  ^2,890.53  damages  and 
costs,  against  David  Wolff  was  entered  in 
the  Essex  county  circuit  court,  in'  favor  of 
John  Claflln,  Edward  E.  Ames,  Horace  J. 
Fairchlld,  and  Daniel  Boblnson,  trading  un- 
der the  firm  name  of  H.  B.  Claflln  &  Co.  On 
the  2d  day  of  June,  1902,  David  Wolff,  the 
Judgment  debtor,  was  adjudged  a  bankrupt  In 
the  United  States  District  Court  for  the  Dis- 
trict of  New  Jersey,  and  subsequently,  on  the 
8th  day  of  September,  1902,  be  received  his 
discharge  in  that  court.  In  the  schedule 
filed  by  the  bankrupt,  H.  B.  Claflln  &  Co.,  the 
Judgment  creditors  and  their  Judgment  are 
scheduled,  as  follows:  "H.  B.  Claflln  &  Co., 
N.  X.  CII7,  Judgment,  December  12/89,  $1,- 
583.72."  David  Wolff  is  deceased,  and  the 
respondent  is  his  executrix. 

In  July,  1913,  the  appellants  commoiced 
their  action  in  the  Essex  county  circuit  court 
against  the  respondent  upon  the  Judgment  re- 
covered by  them  against  David  Wolff,  on  the 
4th  day  of  Marcb,  1898.  The  respondent 
pleaded  the  discharge  in  bankruptcy  of  David 
Wolff  as  a  bar  to  the  appellants'  right  to 
a  recovery  against  the  estate,  to  which  the 
appellants  replied  that  they  had  no  notice  of 
the  pendency  of  the  bankruptcy  proceedings, 
and  further  that  they  were  not  duly  schedul- 
ed by  the  bankrupt  on  the  schedule  filed  by 
him. 

The  record  before  us  shows  that  before  an- 
swer was  filed  the  appellants  asked  leave  to 
amend  their  summons  and  complaint  by  strik- 
ing out  as  parties  plaintiff  Edward  E.  Ames, 
Horace  J.  Fairchlld,  and  Daniel  Robinson, 
and  to  proceed  in  the  names  of  John  Claflln 
and  Dexter  N.  Force,  surviving  partners  of 
the  firm  of  H.  B.  Claflln  &  Co.,  which  lease 
was  granted.  The  record  further  discloses 
that  before  the  case  came  on  for  trial  Inter- 
rogatories were  served  upon  the  appellants 
by  tbfi  respondent 

The  first  Interrogatory  inquired  of  the  ap- 


pellants wheh  they  or  any  of  them  had  ac- 
tual notice  of  the  bankruptcy  proceedings,  to 
which  the  answer  was,  "November  6,  1913." 
The  second  Interrogatory  was,  "Did  not  the 
plaintiffs  at  the  time  of  said  bankruptcy  pro- 
ceedings receive  mail  at  their  place  of  busi- 
ness In  New  York,  addressed  to  Claflln  &  Co., 
New  York  City?"  To  this  Inqtilry  the  appel- 
lants answered,  "Tes ;  also  Claflln,  Thayer  & 
Co.,  N.  Y."  The  third  interrogatory  was  as 
follows:  "Was  not  there  delivered  by  mall 
at  the  place  of  business  of  said  plaintiffs  a  no- 
tice of  the  first  meeting  of  creditors  in  the 
matter  of  David  Wolff,  bankrupt?"  This  in- 
quiry the  appellants  answered  as  follows: 
"We  have  no  record  or  knowledge  of  receiving 
any  such  notice.  We  keep  full  records  of  all 
notices  received,  and  it  is  our  invariable  cus- 
tom when  such  notices  are  received  to  make 
proof  of  our  claim  and  cause  the  same  to  be 
filed.  We  filed  no  proof  of  claim  in  this 
matter.  It  is  our  best  Information  and  belief 
that  no  such  notice  or  any  notice  in  this  mat- 
ter was  received  by  us." 

It  is  to  be  observed  in  this  connection  that 
the  answers  to  the  interrogatories  are  those 
of  the  two  surviving  partners.  It  further  ap- 
pears that  the  case  was,  by  consent,  tried  be- 
fore Judge  Dungan,  sitting  without  a  jury. 
The  appellants  offered  no  testimony,  and 
their  counsel  made  the  following  statement 
to  the  court: 

"I  rest  upon  the  pleadings  which  set  forth  the 
judgment,  which  is  admitted  by  the  answer ;  and 
there  is  a  plea  in  the  answer  of  discharge  in 
bankruptcy.  To  that  there  is  a  reply  that  H.  B. 
Claflln  &  Co.  were  not  duly  schednled.  The 
method  of  scheduling  is  set  forth  in  the  reply, 
and  in  the  answer  preceding  the  reply  they  set 
forth  that  we  had  actual  knowledge. 

The  defense  thereupon  offered  in  evidence 
the  discharge  in  bankruptcy  of  David  Wolff 
and  a  certified  copy  of  the  schedule  filed  by 
the  bankrupt,  which  were  admitted  over  the 
objection  of  counsel  for  appellants,  who  based 
his  objection  on  the  ground  that  the  testi- 
mony was  immaterial  and  irrelevant  in  that 
the  debt  of  the  appellants  was  not  properly 
scheduled.  The  defense  also  offered  in  evi- 
dence a  copy  of  proof  of  mailing  of  notice  of 
discharge  to  all  creditors,  in  accordance  with 
the  order  made  by  the  district  court,  whldb 
was  admitted  by  the  trial  Judge  over  the  ob- 
jection of  counsel  for  appellants,  who  stated 
that  he  did  not  base  his  objections  on  the 
ground  that  it  is  not  propeily  proved,  but  on 
the  ground  that  the  creditor  was  not  proper- 
ly scheduled,  and  that  the  notice  Itself  Is  im- 
material and  Irrelevant.  The  defense  then 
offered  in  evidence  the  bankruptcy  schedule, 
showing  the  malUng  of  the  notice  of  first 
meeting  of  creditors  to  the  creditors  named 
in  the  schedule  Including  the  plaintiffs. 

Counsel  for  appellants  made  no  objection  to 
the  admission  of  that  schedule  In  evidence, 
but  requested  that  the  clerk  who  made  the 
entries  be  called  to  the  witness  stand.  Tltere- 
upon  the  defense  called  Bertha  Vanderboot 
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who  testlfled  tbat  she  was  in  tbe  employ  of 
the  referee  In  bankruptcy  in  1902,  and  that 
her  duties  In  reference  to  bankruptcy  mat- 
ters were  to  mall  notices  of  all  meetings  to  all 
creditors  that  were  scheduled  in  bankruptcy 
cases,  and  after  having  her  attention  si>ecif- 
ically  called  to  an  entry  under  date  of  June 
6th  In  the  bankruptcy  schedule,  which  was 
as  follows :  "Mail  copies  of  notices  of  meet- 
ing of  creditors  to  creditors  named  In  the 
sdiedule,"  she  was  asked  whether  by  refer- 
ring to  that  entry  her  memory  was  refreshed 
80  that  she  could  say  whether  such  notices 
were  mailed  or  not,  answered,  "Tes;  such 
notices  were  mailed."  This  witness  further 
testlfled: 

"Q.  Now,  I  call  yonr  attention  to  the  sched- 
ules in  this  case  and  especially  to  the  entry  of 
H.  B.  Caaflin  &  Co.,  N.  Y.  City,  Judcment  De- 
cember 12,  1889,  $1,583.72.  Was  there  a  notice 
mailed  to  that  firm?  A.  This  is  a  copy  of  the 
schedule.  Q.  This  is  the  schedule?  A.  Yes; 
a  notice  was  mailed  to  that  firm.  Q.  In  accord- 
ance with  the  schedide?  A.  In  accordance  with 
the  schedule." 

tTpon  cross-examination  the  witness  admit- 
ted that  ebe  could  not  testify  to  actually 
»"«"<"£  them,  but  that  she  prepared  them  and 
sealed  them  ready  for  mailing,  but  whether 
she  took  them  to  tbe  post  office  she  could  not 
say.  She  further  testified  that  her  testimony 
was  entirely  based  on  the  record,  and  that 
she  made  the  record.  And  she  was  further 
asked  upon  cross-examination:  "Q.  And  how 
soon  after  the  notices  were  mailed?  A.  The 
same  day."  Counsel  for  appellants  then  mov- 
ed to  strike  out  the  testimony  of  tbe  witness 
and  the  record  of  the  book,  on  the  ground 
that  it  does  not  appear  that  H.  B.  Claflln  & 
Co.  were  duly  scheduled,  which  motion  was 
denied. 

[1]  Counsel  for  defense  and  api>ellants  of- 
fered the  Interrogatories  and  their  answers 
above  set  forth.  In  evidence,  and  also  four  in- 
terrogatories and  their  answers  which  were 
served  upon  the  appellants  some  time  after 
the  first  set  of  interrogatories  had  been  serv- 
ed and  answered.  One  of  these  interrogato- 
ries was:  "Did  not  said  plalntlfCs  upon  its 
billheads  state  Its  address  as  New  York,  with- 
out farther  designation  by  way  of  street  ad- 
dress or  street  number?  If  so,  was  not  this 
the  practice  of  the  plainturs  prior  to  and  at  the 
time  of  the  Institution  of  the  bankruptcy  pro- 
ceedings of  David  Wolff,  in  the  year  19027' 
To  this  Interrogatory  the  plaintiffs  answered, 
"Yes,"  qualifying  the  answer  by  saying,  "but 
in  all  such  cases  the  purdiaser  knew  the 
street  number  from  either  a  i>ersonaI  visit  to 
the  store  or  from  one  of  tbe  plalntUbi'  boiri- 
neas  cards  stating  In  fall  the  street  nom- 
ber."  This  latter  part  of  the  answer  upon 
motion  of  respondent's  ooonsel  was  stricken 
out  by  the  trial  Jodge  as  not  responsive,  and 
we  think  properly  so. 

Another  Interrogatory  pertinent  to  the  mat- 
ter In  band  was  as  follows; 

TNd  not  said  plaintlA  upon  fts  letter  heads 
state  its  address  as  New  York,  without  further 
deaignatioB  by  way  of  street  address  or  street 


number?  If  so,  was  not  this  tbe  practice  of 
the  plaintiffs  prior  to  and  at  the  time  of  the 
institution  of  the  bankruptcy  proceedings  of 
David  Wolff,  in  the  year  1902?'' 

To  which  interrogatory  the  plaintiffs  an- 
swered as  follows: 

"The  plaintiffs  at  all  times  stated  their  ad- 
dress upon  their  letter  heads  and  otherwise  ei- 
ther as  New  York,  Church,  Worft,  W.  Broad- 
way, and  Thomas  streets,  or  224  Church  street. 
New  York." 

When  the  case  was  closed  the  proof  and 
circumstances  before  the  court  were  substan- 
tially such  as  are  above  set  forth.  Counsel 
for  appellants  moved  for  a  direction  of  a 
Judgment  In  favor  of  the  plaintiffs  for  $4,- 
766.70,  being  the  amount  of  the  Judgment 
sued  upon,  with  interest  to  the  day  of  trial. 
This  motion  was  based  upon  the  grounds  that 
the  plaintiffs  and  their  debt  were  not  duly 
scheduled  in  tbe  schedules  of  bankruptcy 
within  the  meaning  of  the  bankrupt  act,  and 
that  the  plaintiffs  had  no  actual  knowledge 
of  the  proceedings  in  bankruptcy  sufficient 
to  make  the  discharge  effective.  The  motion 
was  denied,  and  an  objection  was  taken  to 
the  ruling  of  the  court. 

In  addition  thereto  counsel  for  plaintiffs 
requested  the  trial  Judge  to  find:  That  the 
proof  was  Insufficient  upon  which  to  base  a 
finding  that  the  plaintiffs  had  actual  knowl- 
edge of  the  bankruptcy  proceedings,  and  that 
from  the  proofs  It  appeared  that  the  plain- 
tiffs had  no  actual  knowledge  of  the  bank- 
ruptcy proceedings  sufficient  to  make  the  dis- 
charge effective  if  they  were  not  duly  sched- 
uled. That  the  plaintiffs  and  their  debt  were 
not  duly  scheduled  within  the  meaning  of  the 
bankrupt  act,  and  unless  they  had  actual  no- 
tice of  the  bankruptcy  proceedings,  the  dis- 
charge is  ineffective.  Olutt  the  words  "N.  Y. 
City,"  i^iven  as  the  residence  of  the  plaintiffs 
In  the  schedulea  is  not  a  compliance  with  tlie 
bankrupt  act  in  respect  to  scheduling.  That 
the  scheduling  of  the  debt  as  a  Judgment  ob- 
tained December  12,  1889,  for  $1,500  plus, 
where  the  Judgment  in  fact  was  obtained 
March  4,  1898,  and  was  for  $2,300  plus,  is  not 
a  compliance  with  the  bankrupt  act. 

The  trial  Judge  not  only  refused  each  of 
Che  reqoeets,  to  which  refusals  counsel  for 
appellants  duly  objected,  but  ordered  a  Judg- 
ment in  favor  of  the  defendant,  which  Judg- 
ment the  plaintiffs  have  brought  here  on  ap- 
peal The  two  questions  presented  for  Judi- 
cial settlement  are:  (1)  Was  the  manner  In 
which  the  plaintiffs  and  their  debt  were 
scheduled  under  tlie  facts  and  circnnwtancee 
of  this  case  a  substantial  compliance  with  the 
requirements  of  the  bankrupt  law?  (2)  Was 
there  any  evidence  which  warranted  a  find- 
ing by  the  trial  Judge  that  the  plaintiffs  had 
notice  or  actnal  knowledge  of  the  bankruptcy 
proceedings  in  time  for  proof  and  aUowaxice 
of  the  plaintiffs'  dalm? 

As  to  the  first  inquiry  propounded,  the  con- 
tention of  counsel  for  appellants  In  substance 
is,  that  the  failure  of  the  bankrupt  debtor  to 
give  street  and  number  of  creditor's  address 
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In  the  schedule,  coupled  with  an  erroneous 
statement  of  the  amount  of  the  Judgment  and 
the  date  when  such  Judgment  was  enter- 
ed Is  such  a  want  of  compliance  with  the  pro- 
visions of  the  Bankruptcy  Act  as  to  render 
a  dlBcharge  in  bankruptcy  ineffective  to  oper- 
ate as  a  discharge  of  such  debt.  This  re- 
quires an  examination  of  the  provisions  of 
the  Bankruptcy  Act  applicable  to  the  Ques- 
tions raised  on  this  appeaL 

The  Bankruptcy  Act  of  1898  was  amended 
In  1903,  after  the  respondent's  testator's  dis- 
cbarge, which  was  in  1902,  but  since  the  pro- 
visions of  that  act  pertinent  to  the  present 
case  are  undisturbed  by  the  amendments,  for 
the  sake  of  convenience,  the  act  as  amended 
in  1803  will  be  cited  for  reference.  Section 
17  of  the  Bankruptcy  Act  of  1S98,  as  amended 
In  1903,  provides: 

"A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  except 
such  as  *  •  •  (8)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  with  the 
name  of  the  creditor  if  known  to  the  bankrupt, 
unless  such  creditor  had  notice  or  actuai  knowl- 
edge of  the  proceedings  in'  bankruptcy."  U.  S. 
Comp.  St  1913,  §  9601. 

There  is  also  a  requirement  under  subdi- 
vision 8  of  section  7  which  provides  that  the 
banlcmpt  shall  "prepare,  make  oath  to,  and 
flle  in  court  wltliin  ten  days  •  •  •  a  list 
of  his  creditors,  showing  their  residences,  if 
known,  if  unknown,  that  fact  to  be  stated,  the 
amounts  due  each  of  them,  the  consideration 
thereof,  the  security  held  by  tliem  if  any, 
and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to.  •  •  • "  Section  9591.  By 
section  39  under  subdivision  2  the  referee  is 
required  to  "examine  all  schedules  of  proper- 
ty and  lists  of  creditors  filed  by  bankrupts 
and  cause  such  as  are  incomplete  or  defective 
to  be  amended,"  and  fey  subdivision  4  "give 
notices  to  creditors  as  herein  provided."  Sec- 
tion 9623.  Section  58,  subdivision  "a,"  pro- 
vides that  "creditors  ^all  have  at  least  ten 
days'  notice  by  mall,  to  their  respective  ad- 
dresses as  they  appear  In  the  list  of  creditors 
of  the  bankrupt,  or  as  afterwards  filed  with 
the  papers  in  the  case  by  the  creditors,  unless 
they  waive  notice  in  writing  ;•••••  and 
subdivision  "c"  provides  that  "all  notices 
shall  be  given  by  the  referee,  unless  otherwise 
ordered  by  the  Judge,"     Section  9642. 

By  section  21,  under  subdivision  "f,"  it  is 
provided  among  other  things  that  "a  certified 
copy  of  an  order  •  •  •  granting  •  •  • 
a  discharge  •  •  ♦  shall  be  evidence  ot  the 
Jurisdiction  of  the  court,  the  regularity  of 
the  proceedings,  and  of  the  fact  that  the  or- 
der was  made."  Section  9005.  Tbia  provi- 
sion was  construed  in  Kreitleln  v.  Ferger,  re- 
ported In  238  U.  S.  21,  85  Sup.  Ct.  685,  59  U 
Ed.  1184,  where  Mr.  Justice  Lamar  in  me 
prevailing  opinion  of  that  court.  In  discussing 
the  purport  and  meaning  of  the  provi8l(Mi, 


"This  provirion  (section  21f)  was  made  in 
oontemplation  of  the  fact  that  the  bankrupt 
might  thereafter  be  sued  on  debts  existing  at 
the  date  of  the  filing  of  the  petition  ia  bank- 


ruptcy ;  and  was  intended  to  relieve  Um  of  the 
necessity  of  introducing  a  copy  of  the  entire  pro- 
ceedings so  that  he  might  (rf>tain  the  benefit  of 
his  discharge  by  the  mere  production  of  a  oer- . 
tified  copy  of  the  order.  There  are  only  a  few 
cases  dealing  with  the  subject,  but  they  almost 
uniformly  hold  that  where  the  bankrupt  is  sued 
on  a  debt  existing  at  the  time  of  filing  the  peti- 
tion, the  introduction  of  the  order  makes  out  a 
prima  fade  defense,  the  burden  being  then 
cast  upon  the  plaintiff  to  show  that,  because  of 
the  nature  of  the  claim,  failure  to  give  notice 
or  other  statutory  reason,  the  debt  sued  on  was 
by  law  excepted  from  the  operation  of  the  dis- 
cnarge"  (cases  cited). 

The  facts  and  legal  questicHis  growing  out 
of  them,  in  the  present  case,  are  so  similar 
to  those  which  were  present  and  disposed  of 
In  Kreitleln  v.  Ferger,  supra,  that  the  two 
cases  can  hardly  be  said  to  be  distinguisbable 
in  principle. 

Counsel  for  appellants  In  his  brief  relies 
chiefly,  in  support  of  his  contention,  on  BCreit- 
lein  V.  Ferger,  decided  by  the  Appellate  Court 
of  Indiana,  reported  In  62  Ind.  App.  199,  87 
N.  E.  819,  98  N.  B.  1005.  This  case  was  re- 
versed, on  appeal,  by  the  United  States  Su- 
preme Court,  the  opinion  of  which  court  was 
not  reported  at  the  time  the  present  case  was 
argued.  As  illustrative  of  the  precise  ques- 
tions raised  and  decided  in  Kreitleln  v.  Ferg- 
er, a  brief  summary  of  the  facts  of  that 
case  becomes  necessary.  Ferger  sued  Kreit- 
leln In  an  Indiana  court  and  obtained  a  Judg- 
ment against  him  for  $300  damages.  This 
was  In  1897.  In  1907,  ten  years  later,  Ferger 
sued  Kreitleln  on  the  Judgment  obtained  by 
him  In  1897,  In  the  superior  court  of  Indiana. 
As  a  bar  to  a  recovery  on  this  Judgment 
Kreitleln  pleaded  his  discharge  in  bankrupt- 
cy In  1905. 

"At  the  trial  the  plaintiff  introduced  the  Judg- 
ment of  1897,  testified  that  it  had  not  been  paid, 
and  that  until  lately  he  did  not  know  that  Kreit- 
leln hau  gone  through  bankruptcy  having  had 
no  notice  of  it." 

The  defendant  then  Introduced  In  evidence 
the  original  petition  and  schedules  filed 
therewith  in  the  bankruptcy  proceedings  of 
1905.  In  the  schedule,  which  was  a  state- 
ment of  all  creditors  whose  claims  were  un- 
seoured,  appears,  under  the  heading  "Names," 
"C.  Ferger;"  under  the  beading  "Beaidence," 
"Indianapolis";  under  the  heading  "Place  and 
Date,"  "Indianapolis,  1895";  under  the  head- 
ing "Nature^"  "Merchandise";  under  tbe 
heading  "Amount,"  "$271.86."  The  defendant 
then  offered  his  discharge  In  bankruptcy  in 
evidence,  and  rested  his  case. 

The  trial  court  gave  Judgment  in  favor  of 
the  plaintiff,  from  which  Judgment  the  de- 
fendant appealed  to  tbe  Appellate  Gourt  of 
Indiana,  and  that  court  held  that  tbe  giving 
of  the  Initial  Instead  of  the  fuU  Ctartetian 
name  of  tbe  creditor  and  his  resldotce  as 
"Indianapolis"  without  street  or  number,  was 
an  Improper  scheduling,  and  that  the  burden 
of  proving  actual  notice  of  the  bankruptcy 
proceeding  was  on  tbe  defendant;  and  fur- 
ther that  the  schedule  of  creaitors  in  the 
bankruptcy   proceeding  shorws  a  debt  for 
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1271.85  to  0.  Ferger  stated  to  be  for  mer- 
cbandtse,  and  hence  the  burden  of  proof  was 
on  the  defendant  to  show  that  the  debt  sued 
on  was  the  one  listed  in  the  schedule,  eyen 
though  It  appeared  in  evidence  that  the  ac- 
count for  meiKihandlse  was  the  basis  of  the 
Judgment. 

With  these  views  the  Supreme  Court  of 
the  United  States  disagreed,  and  Mr.  Jus- 
tice Lamar,  In  his  opinion  in  the  case  on  ap- 
peal, discussing  this  phase  of  the  case,  on 
page  27  of  238  U.  S.,  on  page  687  of  35  Supi. 
Ct  (6»  L.  Bd.  U84),  says: 

"Ferger  next  insists  that  there  is  m  want  of 
identity  between  the  debt  sued  on  and  that  said 
to  have  been  discharged.  This  contention  is 
based  upon  the  fact  uat  the  schedule  lists  as 
'accotint  for  merchandise  for  f271  in  1898  in 
favor  of  C.  Ferger,'  while  the  present  suit  is  on 
a  'judgment  for  $300  damages  rendered  in  favor 
of  Charles  Ferger  in  1897.'  The  difference  be- 
tween the  two  amounts  is  probably  eKplQined 
by  the  fact  that  there  had  been  an  asnuai  of 
two  years'  interest  before  the  judgment  was  ren- 
dered. Besides  the  books  of  the  debtor  and  of 
the  creditor  may  not  have  exactly  agreed  and  in 
the  absence  of  fraud  and  injury  such  discrepnn- 
ey  would  not  invalidate  the  schedule  or  vitiate 
the  effect  ot  the  discharge.  Nor  would  the  bank- 
rupt be  deprived  of  the  benefit  of  the  order  be- 
cause the  debt  was  described  as  an  'account  for 
merchandise'  rather  than  as  a  judgment  into 
which  the  liability  for  the  flour  had  been  merg- 
ed. See  Hatteson  v.  Dewar,  146  111.  App.  S23, 
where  it  was  held  not  to  be  a  fatal  defect  for  the 
bankrupt  to  schedule  the  debt  as  an  'account' 
even  though  a  note  had  been  given  in  settlement. 
The  prima  facie  effect  of  the  order,  to  relieve 
the  iMinkrupt  from  liability  on  all  debts  prior  to 
1906,  was  not  defeated  because  there  may  have 
been  a  differotce  between  the  account  and  the 
Judgment.  The  burden  of  showing  that  there 
was  such  difference  was  upon  the  creditor  and 
in  this  case  there  was  not  only  no  evidence  tend- 
ing to  sustain  such  a  contention,  but  the  two 
claims  seem  to  have  been  treated  as  identical  in 
the  trial  court,  for  there  the  objection  to  the  ad- 
mission of  the  schedule  wns  bnsed  on  the  con- 
tention that  it  referred  to  an  nccount  'which  had 
been  reduced  to  a  judgment  in  1887.'  " 

[2]  And  what  are  the  facts  in  the  case  sub 
Judice?    It  "was  not  contended  that  the  plato- 
turs'  Judgment  and  the  one  scheduled   by 
the  bankrupt  were  not  identical.    The  debt, 
was  scheduled  as  a  Judgment.   The  plaintiffs'  i 
debt  was  a  Judgment.    It  was  not  pretended  ' 
that  the  Judgment  scheduled  as  the  plaintiffs'  I 
was  not  the  one  referred  to  in  the  bankrupt 
debtor's  schedule.    The  plaintiffs'  Judgment 
and  the  one  scheduled  by  the  debtor  were! 
treated   aa  Identical   by  the  teamed   trial 
Jadg&    The  objection  made  to  the  admission 
of  tlie  schedule  by  counsel  for  plaintiffs  was 
a  general  one,  that  the  debt  of  the  plaintiffs 
was  not  properly  scheduled.     Such  an  ob- 
jection was  not  equivalent  to  an  objection 
that  the  Judgment  sued  upon  and  the  one 
scheduled  were  not  identlcaL    But  l>e  that 
as  it  may  the  burden  of  establishing  that 
they  were  not  identical  was  vpoa  the  plain- 
tiffs. 

[t]  The  difference  between  the  two 
amounts  in  this  case,  as  was  obaerred  by  the 
eoort  in  the  case  above  cited,  in  dealing  with 
a  parallel  phase  of  it  with  the  one  nnder 


consideration,  will  probably  find  its  explana- 
tion in  the  fact  that  there  had  been  an  ac- 
crual of  interest  for  more  than  eight  years 
before  the  Judgment  was  altered  and  the 
costs  added.  The  debtor  In  making  out  the 
schedule  would  naturally  resort  to  his  book 
accounts  which  might  or  might  not  have  been 
as  accurately  kept  as  those  of  his  creditors. 
The  debtor  might  readily  have  assumed  that 
the  Judgment  was  entered  for  the  amount 
of  the  account  as  such  account  appeared  by 
his  books,  without  giving  any  thought  to 
the  increment  of  the  account  by  way  of  in- 
terest and  costs  of  suit,  at  the  time  he 
scheduled  the  amount  of  the  Judgment.  It  is 
obvious  that  the  creditor  could  not  be  mis- 
led to  his  injni7  or  suffer  the  least  harm 
by  an  Inaccurate  statement  of  the  amount 
due,  or  of  the  date  when  Judgment  was  en- 
tered, 

[41  It  is  further  urged  by  counsel  for  ap- 
pellants that  the  scheduling  of  H.  B.  Claflin 
&  Co.,  N.  T.  City,  omitting  street  and  num- 
ber, was  a  noncomt^iance  with  the  provision 
of  the  Bankruptcy  Act  relating  to  the  sched- 
uling of  creditors  and  their  debts,  and  heuoe 
the  discharge  did  not  operate  to  discharge 
the  apiwllants'  Judgment.  We  are  unable 
to  percrive  any  legal  force  In  this  conten- 
tion. The  precise  contention  was  made  in 
Kr^tlein  v.  Ferger,  supra,  where  the  credi- 
tor was  scheduled  "O.  Ferger,  IndianapoUs," 
and  the  reasoning  of  Mr.  Justice  Lamar  sus- 
taining the  legal  lusufflciency  of  such  sched- 
uling applies  equally  as  well  to  the  schedul- 
ing attacked  in  the  case  under  consideration. 

In  the  present  case  there  is,  however,  this 
additional  forceful'  circumstance  that  there 
was  uncontradicted  proof  that  H.  B.  Claflln 
&  Co.,  the  plaintiflU,  on  their  Irfllbeads  and 
letter  heads  designated  themselves  and  gave 
their  address  as  "H.  B.  Claflln  ft  Co.,  N.  T. 
City."  And  furthermore  we  must  not  lose 
sight  of  the  fact  that  section  39,  subdivision 
2,  of  the  Bankruptcy  Act  requires  the  referee 
to  examine  all  schedules  of  property  and 
lists  of  creditors  filed  by  bankrupts,  and 
cause  such  as  are  incomplete  or  defective 
to  be  amended.  Obviously  this  provision 
was  Intended  that  the  referee  in  bankruptcy 
sliall  Judicially  pass  upon,  among  other 
things,  the  completeness  of  the  listing  of  the 
creditors,  the  addresses  given  by  the  bank- 
rupt in  the  schedule,  and  if  found  to  be  in- 
complete to  cause  the  same  to  be  amended 
For  it  is  to  be  borne  in  mind  that  the  bank- 
ruptcy act  casts  the  duty  of  giWng  the  vari- 
ous notices  required  to  be  given  to  creditors 
in  the  various  stages  of  the  bankruptcy  pro- 
oeedingB  upon  the  referee. 

Whether  or  not  the  use  of  Initials  and  omis- 
sion of  street  addresses  are  Insufficient  wtU 
almost  invariably  depend  upon  extrinsic  cin 
cumstances.  It  Is  a  matter  of  common  knowl- 
edge that  there  are  business  concerns  whose 
commercial  names  and  places  of  business  are 
known  throughout  the  world  of  commerce.    It 
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would  be  a  superfluous  task  to  append  street 
number  address  in  sucb  cases.  Nothing  ap- 
pearing to  the  contrary  It  will  be  presumed 
that  the  referee  adjudged  the  address  of  the 
plaintifFs  sufficiently  set  out  in  the  schedule. 
Independently  of  any  sucb  presumption  it 
does  appear  in  the  record  that  the  bankrupt 
knew  the  street  address  of  the  plaintiffs. 

In  discussing  the  effect  of  the  use  of  in- 
itials and  omission  of  street  addresses  in 
schedules  filed  by  bankrupts,  Mr.  Justice 
Lamar,  in  Kreitlein  v.  Ferger,  supra,  on 
page  33  of  238  U.  S.,  on  page  689  of  35  Sup. 
Ct.  (59  L.  Ed.  1181)  says: 

"Both  as  to  the  use  of  initials  and  omission 
of  street  address  the  act  must  be  given  a  general 
construction,  and  in  the  light  of  the  fact  that 
letters  directed  to  persons  by  their  initials  are 
constantly,  properly,  and  promptly  delivered  in 
the  greatest  cities  of  the  country  even  when  the 
street  number  is  not  given.  When  it  is  consid- 
ered that  the  schedule  must  not  only  include 
claims  of  recent  origin  but  debts  which  have  ac- 
crued many  years  before  and  where  the  credi- 
tor may  have  changed  his  residence,  it  becomes 
evident  that  to  lay  down  the  general  rule  that 
the  schedule  must  give  the  name  of  the  creditor 
and  the  city  and  street  number  of  the  residence 
of  those  living  in  the  largest  cities  would,  in  a 
multitude  of  cases,  destroy  the  beneficent  effect 
of  the  Bankruptcy  Act.  These  schedules  are 
often  hnrriedly  prepared,  long  after  the  date  of 
the  transaction  out  of  which  the  debt  grew,  and 
when  books  and  papers,  which  might  otherwise 
have  furnished  a  fuller  and  more  complete  ad- 
dress, have  been  lost  or  destroyed.  Bearing  in 
mind  the  general  purpose  of  the  statute  to  re- 
lieve honest  bankrupts;  considering  that  the 
act  does  not  expressly  require  the  street  address 
to  be  stated  or  the  residence  to  be  given  unless 
known ;  and  giving  proper  legal  effect  to  the  or- 
der of  discharge,  we  hold  that  a  schedule  listing 
the  creditor's  residence  as  Indianapolis  is,  at 
least,  prima  fade  sufficient." 

We  have  therefore  under  the  facts  of  the 
present  case  before  us  no  hesitancy  in  con- 
cluding that  the  trial  Judge  properly  found 
upon  the  facts  before  him  that  the  listing  of 
the  plaintiffs  in  the  schedule,  H.  B.  Claflin  & 
Ca,  N.  Y.  Olty,  was  sufficient 

As  another  ground  for  a  reTersal  of  the 
judgment  under  review,  counsel  for  appel- 
lants makes  the  claim  thftt  there  was  no 
proof  before  the  trial  Judge  that  legally  jus- 
tified him  in  finding  that  the  appellants  had 
notice  of  the  bankruptcy  proceedings  In  time 
for  proof  and  allowance  of  the  appellants' 
debt  We  tblnk  there  was  ample  proof  be- 
fore the  trial  judge  to  Justify  his  finding 
that  notice  of  the  bankruptcy  proceedings 
was  given  In  compliance  with  the  require- 
ments of  the  Bankruptcy  Act  This  appeared 
in  two  ways: 

[S]  1.  When  the  schedules  and  discbarge 
in  bankruptcy  of  David  Wolff  were  Intro- 
duced in  evidence  they  were  at  least  prima 
facie  evidence  of  what  they  purported  to 
show.  The  bankruptcy  schedule  under  date 
of  June  6,  1902,  contained  this  entry: 

"Mail  copies  of  notices  of  meeting  of  creditors 
to  creditors  named  in  the  schedule." 

And  then  there  appears  a  record  of  their 
tnaiUng  on  the  same  day.     The  referee  in 


bankruptcy  is  a  Judicial  officer  charged  by 
law  with  the  duty  to  mail  the  notices  to  the 
creditors  of  the  bankrupt  at  the  various 
stages  of  the  bankruptcy  proceedings.  The 
bankrupt  debtor  is  bound  to  furnish  the  list 
of  his  creditors,  the  amount  due  them,  and 
their  place  of  residence,  etc.,  all  of  which 
were  c<Hnplled  with  in  this  case.  The  bank- 
rupt debtor  has  nothing  whatever  to  do  with 
notifying  his  creditors  of  the  bankruptcy  pro- 
ceedings; that  duty,  as  has  been  said,  the 
law  casts  upon  the  referee.  It  will  therefore 
be  presumed  nothing  appearing  to  the  con- 
trary that  the  officer  properly  performed  the 
duty  devolved  upon  him  by  law. 

As  to  the  effect  of  the  order  of  discharge 
as  prima  facie  proof  of  notice,  Mr.  J'ustlce 
Lamar,  in  Kreitlein  v.  Burger,  supra.  In  dis- 
cussing that  phase  of  the  case,  on  page  26 
of  238  U.  S.,  on  page  687  of  35  Sup.  Ct  (59 
L.  Ed.  1184),  says: 

"There  are  only  a  few  cases  dealing  with  the 
subject  but  they  almost  uniformly  hold  that 
where  a  bankrupt  is  sued  on  a  debt  existing  at 
the  time  of  filing  the  petition,  the  introduction 
of  the  order  makes  out  a  prima  facie  defense, 
the  burden  being  then  cast  upon  the  plaintiff 
to  show  that,  because  of  the  nature  of  the  claim, 
failure  to  give  notice,  or  other  statutory  rea- 
son, the  debt  sued  on  was  by  law  excepted  from 
the  operation  of  the  discharge." 

See  cases  dted  In  the  opinion. 

[  6]  2.  There  was  uncontradicted  proof  In  fa- 
vor of  the  respondent  that  notice  of  the  bank- 
ruptcy proceedings  was  mailed  to  the  appel- 
lants in  conformity  with  the  Bankruptcy 
Act.  In  addition  to  the  legal  presumi^on 
springing  from  the  record,  there  was  the  tes- 
timony of  Miss  Vanderhoof,  dted  above, 
which  tended  to  establish  that  she  mailed 
the  notice  to  appellants  on  June  6, 1902.  She 
refreshes  her  recollection  from  the  records 
which  she  actually  made  at  the  time.  Of 
course,  after  a  lapse  of  twelve  years,  It  was 
rather  too  much  of  a  task  for  an  honest  wit' 
ness  to  attempt  to  rely  on  her  memory  solely 
as  to  this  particular  Instance,  since  it  was 
only  one  of  many  like  tasks  which  she  was 
called  upon  to  perform  almost  daily  In  tlie 
routine  of  business.  The  only  proof  offered 
by  the  appellants  on  this  point  must  be 
sought  for  in  the  answer  to  the  third  inter- 
rogatory, and  which  is  as  follows: 

"We  have  no  record  or  knowledge  of  receiv- 
ing any  such  notice.  We  keep  full  records  of 
all  notices  received,  and  it  is  our  invariable  cus- 
tom when  such  notices  are  received  to  maki 
proof  of  our  claim  and  cause  the  same  to  be 
filed.  We  filed  no  proof  of  claim  in  this  mat- 
ter. It  is  our  best  information  and  belief  that 
no  such  notice  or  any  notice  in  this  matter  was 
ever  received  by  us." 

And  in  their  answer  to  the  first  Interroga- 
tory, where  they  say  that  they  had  no  actual 
knowledge  of  the  bankruptcy  proceedings  un- 
til November  6,  1913.  It  is  to  be  observed 
that  the  answer  to  the  third  Interrogatory 
was  to  the  following  inquiry: 

"Was  not  there  delivered  by  mail  at  the  place 
of  bustness  of  said  plaintiffs  a  notice  of  the  first 
meeting  of-  creditors  in  the  matter  of  David 
Wolff,  baakruptr* 
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It  to  to  be  faiUisr  observed  at  once  that 
the  answeia  can  hardly  be  said  to  be  re- 
sponslre.  The  fact  that  they,  the  apf)ellant8, 
have  no  record  or  knowledge  of  receiving 
any  such  notice,  Is  not  a  denial  that  such  no- 
tice ■was  mailed  to  them  or  received  by  the 
person  In  charge  of  receiving  the  mall  at 
that  time,  for  the  firm,  and  falls  short  of  dis- 
proving that  the  statutory  notice  was  mailed. 

[7]  The  answer  made  appears  to  be  an  ar- 
gument why  the  appellants  believe  they  had 
no  notice  of  the  meeting  of  the  creditors.  It 
appears  in  the  case  that  since  Wolff  became  a 
bankrupt,  the  appellants'  firm  has  changed 
Its  composition  and  character.  Three  of  the 
partners  retired  from  the  firm,  and  the  part- 
nership subsequently  became  a  corporation. 
There  is  no  presumption  that  none  of  the 
partners  had  not  at  that  time  notice  or  knowl- 
edge of  the  bankruptcy  proceedings.  If  any 
of  them  had  notice  or  knowledge  of  the  pro- 
ceedings In  bank{uptcy  they  would  all  be 
affected  by  It  Whether  the  three  partners 
who  retired  from  the  firm  could  have  shed 
any  light  on  the  transaction  does  not  appear. 

[I]  The  mere  fact  that  a  creditor  denies 
that  he  received  notice  or  had  knowledge  of 
the  bankruptcy  proceedings  in  time  to  prove 
his  claim.  Is  not  conclusive  that  the  statu- 
tory notice  was  not  given,  or  that  he  had  no 
actual  knowledge  of  the  pendency  of  such 
bankruptcy  proceedings,  In  face  of  a  record  of 
the  district  court  that  such  notice  was  given. 

[II  At  most  an  Issue  of  fact  would  be  pre- 
sented for  the  trial  judge  to  determine,  and 
his  finding  thereon  would  be  conclusive  on  us. 

For  the  reasons  given  Judgment  will  be 
afBrmed,  with  costs. 


WILSON   ▼,   CENTRAL   B.   CO.   OP    NEiW 
JERSEY.    (No.  81.) 

(Court  «f  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1916.) 

1.  Bailboaos    ®=>350— Opekation— Caossirro 
Accidents  —  Neougbncb  —  Questions   fob 

JtJBT. 

Where  there  was  evidence  that  before  ap- 
proaching a  railroad  ci^pssing,  decedent  bad  bis 
automobfle  under  control  and  listened  for  a 
brain,  and  then  approached  the  crossing  at  a 
■peed  of  12  miles  per  hour,  that  the  train  could 
not  be  aeen  from  the  road  on  account  of  a  row 
of  trees  along  it,  that  no  whistle  was  blown  nor 
bell  rung  and  tliat  the  automatic  ^ong  at  the 
crossing  did  not  ring,  that  the  train  was  seen 
when  decedent's  automobile  was  40  feet  from 
the  crossing,  and  upon  seeing  it,  decedent  im- 
moiiately  applied  the  brakes,  which  failed  to 
work,  and  that  the  train  was  running  at  a  speed 
of  55  miles  per  hour,  the  defendant  was  not  en- 
titled to  a  nonsuit,  since  the  jurv  might  have 
found  that  failure  to  ring  the  bell  or  blow  the 
whistle  was  the  proximate  cause  of  the  death. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  {|  1152-1192;  Dec.  Dig.  «=»350.] 

2.  Bahsoads  «s3850— Opebatiho— OBOssma 
AOOIDBNTS— OONTSIBtrrOBY  Neouoenoz. 

It  is  not,  as  a  matter  of  law,  contributory 
negligence  for  the  driver  of  an  automobile  going 
at  the  rate  of  12  miles  per  hour,  on  seeing  a 


tram  approadiing  at  65  miles  per  hour  when  ha 
was  40  feet  from  the  track,  to  fail  to  stop  his 
car,  where  the  evidence  showed  that  the  brakes 
failed  to  work,  but  that  is  a  question  for  tb» 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §1 1152-1192;  Dec  Dig.  <S=»350.] 

3.  Tbial  «=»166—NoNsonN— Motion  fob— Ki- 

FECT. 

A  motion  to  nonsnit  Is  in  the  nature  of  a 
demurrer  to  the  evidence,  and  admits  the  truth 
of  the  facts  testified  to,  but  denies  their  legal 
force  to  sustain  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I>lg.  SS  373,  874 ;   Dec.  Dig.  (S=3l65.] 

4.  Railboads  ®=9351— Opebation— Cbossinq 
Accidents— Actions— Cabb  Rbquibed— In- 
sTBircrnoNS, 

Where  the  charge  in  an  action  for  death  in 
a  crossing  accident  stated  that  generally  speak- 
ing, the  law  Imposed  upon  the  railroad  the  duty 
of  using  reasonable  care,  and  specifically  that 
the  duty  was  to  warn  of  approaching  trains  by 
a  signal  bell,  the  general  charge  was  not  errone- 
ous for  imposing  duties  outside  the  require- 
ments of  the  law,  which  were  only  to  warn  by  a 
signal  bell. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1193-1211,  121&-1215;  Dec.  Dig. 
«=»351.] 

Appeal     from     Circuit     Coortt     Hudson 

County. 

Action  by  I«na  Wilson,  administratrix, 
against  the  Central  Railroad  Company  of 
New  Jersey.  From  a  Judgment  for  plalntUt 
after  refusal  of  nonsuit  and  refusal  to  di- 
rect verdict  for  defendant,  defendant  ap- 
peals.    Affirmed. 

George  Holmes,  of  Jersey  Qlty  (IDdwards 
&  Smith,  of  Jersey  City,  of  counsel),  for  appel- 
lant Alexander  Simpson,  of  Jersey  Gtty, 
for  appellee. 

KALISOH,  J.  This  Is  an  appeal  from  a 
Judgment  entered  on  a  verdict  of  a  Jury 
obtained  In  the  Hudson  county  circuit  court 
against  the  defendant  appellant  by  the  plain- 
tiff respondent  whose  husband  was  killed 
by  one  of  the  appellant's  trains  at  one  of 
its  grade  crossings,  while  the  respondent's 
intestate  was  driving  on  it  in  an  automobile. 
At  the  circuit  the  appellant  obtained  a  role 
to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  was  allowed  to  reserve  its  ex- 
ceptions to  the  refusals  to  nonsuit  and  to 
direct  a  verdict  for  the  appellant  and  to  cer- 
tain objecti(xi8  made  to  the  court's  charge. 
The  rule  was  subsequently  dls(diarged. 

[1]  The  legal  question  arising  out  of  the 
refusal  to  nonsuit,  and  the  refusal  to  direct 
a  verdict  Is  whether  there  was  any  testimctny 
froi&  which  a  jury  might  have  properly  con- 
cluded that  the  appellant  was  negligent,  and 
that  the  respondent's  Intestate  was  free 
from  any  negligence  contributing  to  bis  In- 
jury and  death.  This  involves  an  examina- 
tion of  the  evidence  adduced  at  the  triaL 
From  the  plaintiff's  case  it  appears  tiiat 
there  was  testimony  tending  to  show  that 
neither  a  bell  was  rung  nor  a  whistle  blown 
by  the  locomotive  engine  in  approaching  the 
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eroBsliig;  tibat  tbere  were  no  gates  at  tbe 
crossing,  bat  that  an  automatic  bell  bad 
been  Installed  there  to  give  warning  of  trains 
approaching  the  crossing,  and  which  beU 
was  out  of  order  and  did  not  ring;  that  a 
view  of  the  approaching  train  was  obstruct- 
ed by  a  line  of  trees  so  that  it  was  not  tIsI- 
ble  to  the  occupants  of  the  automobile  until 
tbey  were  within  60  feet  of  the  crossing; 
that  when  the  motor  car  was  within  40 
feet  of  the  crossing  a  companion  of  the  de- 
cedent observed  the  coming  of  the  train, 
called  the  attention  of  the  decedent  to  it  and 
jumped  from  the  car;  that  tbe  decedent 
made  a  prompt  but  unsuccessful  attempt  to 
stop  the  car,  which  was  traveling  at  the  rate 
of  12  miles  an  hour,  from  going  onto  the 
crossing;  that  the  train  was  going  at  a 
speed,  according  to  the  engineer's  testimony, 
of  55  miles  an  hour;  and  that  when  the  de- 
cedent was  apprised  of  the  approach  of  the 
train  he  had  about  three  seconds  in  which  to 
prevent  the  car  from  going  onto  the  cross- 
ing. 

There  was  also  testimony  to  the  effect  that 
the  decedent,  before  reaching  a  point  where 
the  train  first  became  visible  and  was  seen 
by  him,  listened  and  had  his  car  under  con- 
trol, and  that  bis  failure  to  bring  the  car  to 
a  stop  in  time  to  avoid  the  collision  was  due 
to  the  brake  of  his  car  falling  to  work  prop- 
erly in  response  to  his  efforts. 

It  is  manifest  that  In  this  state  of  the  evi- 
dence tbe  appellant  was  not  entitled  to  suc- 
ceed on  his  motion  for  a  nonsuit.  For  upon 
this  evidence  a  Jury  might  properly  have 
found  that  the  appellant's  engineer  failed  to 
give  either  of  the  statutory  signals,  by  ring- 
ing a  bell  or  blowing  a  whistle,  and  tliat  this 
failure  to  ring  a  bell  or  blow  a  whistle  was 
the  proximate  cause  of  bringing  the  dece- 
dent's car  so  near  to  the  crossing  and  into 
a  position  of  peril.  This  being  so  it  became 
a  further  jury  question  whether  the  decedent, 
under  all  the  drcnmstances  then  present,  ex- 
ercised reasonable  care  to  avoid  the  coUl- 
alon.  Walling  v.  Cent  R.  Ca,  82  N.  J.  Law, 
806,  81  AtL  087. 

[2]  It  cannot  be  properly  said  as  a  matter 
of  law  that  the  failure  of  the  decedent  to 
stop  his  car,  which  was  going  at  moderate 
speed  and  whldi  under  ordinary  circum- 
stances he  could  have  stopped  In  time  to 
have  averted  the  accident,  was,  in  the  emer- 
gency that  confronted  him,  coupled  with 
tbe  unexpected  failure  of  the  brake  of  the 
oar  to  work  properly  and  to  respond  to  his 
efforts,  negligent  conduct  Of  the  deceased  con- 
tributing to  his  injury  and  death.  Whether 
it  was  or  not  was  pre-eminently  a  question 
for  the  Jury's  determination.  This  court, 
speaking  through  Justice  Dizoh,  in  West 
Jersey  R.  Co.  v.  Ewan,  65  N.  J.  Law,  on 
page  576,  27  Atl.  1064,  on  page  1065,  In  dis- 
cussing the  plaintiff's  negligence  In  that  case 
said: 


"There  is  a  subatantial  differenes  between  be- 
ing surprised  by  en  unforeseen  peril  and  being 
overtaken  by  one  apprehended  and  recklessly  in- 
curred." 

[3]  It  is  a  familiar  doctrine  that  a  motion 
to  nonsuit  is  in  nature  of  a  demurrer  to  the 
evidence,  and  admits  the  truth  of  the  facts 
testified  to,  but  denies  their  legal  force  and 
efficacy  to  sustain  the  plaintiffs  cause  of 
action.  A  Jury  question  was  presented  botli 
as  to  the  defendant's  and  plaintiff's  negli- 
gence, and  therefore  the  nonsuit  waa  properly 
denied.  And  as  the  testimony  introduced  by 
the  defendant  simply  put  in  dispute  the  facts 
developed  by  the  evidence  on  the  plalntifTs 
case,  the  trial  Judge  very  properly  denied  the 
motion  to  direct  a  verdict  for  the  defendant. 
Spargo  V.  Cent.  B.  Co.,  84  N.  J.  Law,  251,  86 
Atl.  385. 

[4]  The  only  other  point  argued  in  the  ap- 
pellant's brief  relates  to  an  objection  taken 
by  counsel  for  appellant  to  this  language  ot 
the  court's  charge: 

"The  duty  imposed  by  law  upon  a  railroad, 
generally  speaking,  is  to  use  reasonable  care." 

The  appellant's  brief  concedes  that  the  de- 
fendant was  charged  with  the  duty  to  give 
either  one  of  the  statutory  signals,  and  un- 
der the  act  of  1900,  where  the  statute  applied 
warning  by  signal  bell,  but  It  is  said  that  the 
court  by  charging  that  the  defendant  was 
bound  to  use  reasonable  care  put  an  addl- 
ttonal  burden  on  tbe  defendant  not  sanction- 
ed by  our  cases. 

We  do  not  think  that  any  such  Inference 
can  be  drawn  from  the  charge.  For  It  ap- 
pears that  after  making  the  preliminary 
statement,  as  to  what,  generally  speaking, 
the  duty  of  a  railroad  company  is,  the  trial 
Judge  then  proceeded  to  state  accurately  the . 
duties  which  were  imposed  by  law  upon  the 
appellant.  But  If  it  was  meant  that  the  rail- 
road company  was  bound  to  use  reasonable 
care  in  the  performance  of  the  duties  imposed 
upon  it  by  law,  then  the  declaration  made 
by  the  court  was  most  favorable  to  the  ap- 
pellant. A  plain  reading  of  the  Judge'a 
charge  negatives  the  assertion  that  the  neg- 
ligence of  t2ie  defendant  was  predicated  upon 
the  nonexerclse  by  it  at  reasonable  care,  on^ 
side  of  any  duties  Imposed  upon  it  by  stat- 
ute. 

Judgment  wlU  be  affirmed,  with  costs. 


GRIMMINGRB  v.  ALDEBTON  et  aL 
(No.  87/82.) 

(Court  of  (Tbancery  of  New  Jersey.     Nov.  Ok. 
1915.) 

1.  Deeds  «=»68— Vauditt— Capacitt— Inni- 

PENDENT  ADVICE. 

Complainant,  who  was  mentally  incompe- 
tent, and  whose  wife,  havinf^  married  him  to  se- 
cure bis  property,  procured  his  eonveyance  of 
all  bis  property  to  a  third  person,  and  thence 
to  them  in  their  joint  names,  both  without  con- 
sideration, and  who  afterwards  procured  his 
deed  to  her  relatives  living  in  the  same  house,  a» 
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■fl  to  be  tiierebj  divested  of  ■nfaatantiallr  all  in- 
terest in  the  property  of  record,  who  was  unable 
to  work  and  dependent  upon  the  Krantees,  and 
who  had  not  had  the  benefit  of  independent  ad- 
▼ice,  might  have  the  conveyances  set  aside,  in 
the  absence  of  tMe  grantees'  proof  of  the  fair- 
ness of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  is  149-165;    Dec.  Dig.  €=»68.] 

2.  Deeds  <3=»68— Valjditt— Capacitt. 

In  such  case  the  conveyances  would  not  be 
allowed  to  stand,  without  proof  that  the  gran- 
tor understood  the  nature  &t  the  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent. 
Dig.  {5  149-155;    Dec.  Dig.  i8=>68.] 

3.  Husband  and  Wife  ®=9l4  —  Contetahce 
TO  WiFB — Effect. 

A  husband's  conveyance  of  realty  to  him- 
self dnd  his  wife  vested  in  them  the  lands  in 
common,  each  holding  one-half  during  their  joint 
lives  with  survivorship  as  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  »  71^-86,  88,  89;  Dec.  Dig. 
«=»14.] 

Bill  by  Charles  Grlmmlnger  against  John 
Alderton  and  others  to  set  aside  convey- 
ances.   Decree  tor  complainant 

Frank  O.  Turner,  of  Jersey  City,  for  com- 
plainant Charles  B.  8.  Simpson,  of  Jersey 
City,  for  defendanta. 

GRIFFIN,  V.  C.  The  bill  In  this  cause  is 
filed  to  set  aside  three  conveyances  made  as 
follows :  (a)  By  the  .  complainant  and  wife, 
Frances,  to  John  Alderton;  (b)  by  John  Al- 
derton and  wife  to  the  complainant  and 
wife,  Frances  (both  made  AprU  26,  1907);  (c)' 
by  Uie  complainant  and  his  wife,  Frances, 
to  John  Alderton  and  Alice  Alderton,  his 
wife  (made  April  28,  1911).  At  the  time 
these  conveyances  were  made  complainant 
had  no  other  property. 

The  complainant  and  defendant,  Frances, 
were  married  on  October  25,  1906,  after  ah 
acquaintanceship  of  four  months.  From 
dilldhood  the  complainant  had  been,  and 
still  Is,  mentally  defldenc,  being,  as  It  Is 
said,  an  epileptic.  The  brother  of  the  com- 
plainant, upon  learning  of  the  prospective 
marriage,  acquainted  Frances  of  the  com- 
plainant's condition,  urged  her  not  to  marry 
htm,  but  she  replied,  that  she  would  marry 
him  In  spite  of  his  condition.  This  she  de- 
nies. At  the  time  she  became  acquainted 
with  him  there  was  i)endlng  In  chancery  a 
suit  for  the  partition  of  the  estate  of  com- 
plainant's father.  '  The  complainant  and  one 
other  brother  were  represented  by  Messrs. 
Tredenburgh,  Wall  ft  Van  Winkle;  the  case 
being  In  charge  of  Mr.  Van  Winkle.  Prior 
to  the  marriage,  and  also  to  the  payment 
of  compIainanCs  abare  of  the  proceeds  of 
■ale  In  partition,  and  before  the  complain- 
ant purchased  the  premises  In  question, 
Frances  sought  to  obtain  from  Mr.  Van  Win- 
Uet  information  as  to  what  complainant 
would  receive  from  the  partition  suit  Mr. 
Van  Winkle  testified  as  follows: 

"Q.  Can  yon  tell  what  the  conversation  was? 
A.  Well,  I  can  only  recall  the  substance  of  it 


"He  substance  of  the  coaversation  Was  a  request 
by  her  of  me  to  ascertain  how  much  money  was 
coming  to  Charles  Grimminger  from  his  father's 
estate.  By  the  Vice  Chancellor:  Q.  Were  they 
married  at  that  time?  A.  Unmarried,  sir.  She 
introduced  herself,  and  I  understood  from  her 
at  .that  time  that  she  was  to  marry  Charles 
Grimminger ;  and  I  viewed  him  as  a  man  unfit 
to  marry,  because  of  this  condition ;  and  I  was 
very  short  and  peremptory  wiOi  this  lady,  and 
gave  her  little  information." 

OThls  Frances  also  denies. 

On  October  8,  1906,  Mr.  Van  Winkle,  on 
the  written  authority  of  the  complainant, 
sent  a  check  to  Michael  Grlmmlnger,  the 
brother  of  the  complainant,  for  $7,235.14,  be- 
ing the  balance  due  the  complainant  upon 
his  share  In  the  partition  suit,  to  be  by  him 
deposited  in  the  New  Jersey  "title  Guarantee 
&  Trust  Company  as  a  special  deposit  In 
the  name  of  George  Grimminger,  trustee. 
This,  Mr.  Van  Winkle  says,  was  done  be- 
cause he  viewed  the  complainant  as  a  per- 
son unfit  to  handle  so  large  a  sum  of  money. 
Prior  to  the  receipt  of  these  moneys  the  com- 
plainant had  entered  Into  a  contract  for  the 
purchase  of  the  premises  In  question  for 
$5,000,  the  deed  for  which,  while  dated  and 
acknowledged  September,  1906,  was  not  de- 
livered nor  the  consideration  jpald  until  about 
October  12,  1906,  the  date  of  record:  the 
purchase  price  having  been  paid  out  of  the 
moneys  received  in  the  partition  suit  Add- 
ing to  this  the  sum  of  about  $1,300  paid  for 
his  board  accrued  prior  thereto,  a  small  sum 
remained  In  his  hands  out  of  the  moneys 
received  from  the  suit. 

The  complainant  and  Frances  spent  their 
honeymoon  In  Washington,  and  while  there 
the  complainant  had  a  fit.  This,  she  says, 
was  the  first  intimation  she  had  that  he  was 
so  afflicted.  Immediately  after  the  wedding 
the  complainant  and  his  wife  moved  Into  the 
premises  and  occupied  substantially  one  half. 
At  the  same  time  the  Aldertons,  parents  of 
Stances,  entered  Into  the  occupancy  of  the 
other  half.  'Defendants  say  that  the  Aider- 
tons,  on  entering,  paid  $11,  and  later  $14,  a 
month  as  rent  for  the  portion  occupied  by 
them.  From  October,  1906,  until  July,  1910, 
the  occupants  of  this  house  were  (he  com- 
plainant and  defendants  and  a '  son  of  the 
Aldertons  named  William,  all  of  whom  prac- 
tically lived  together  as  a  single  family. 
During  this  period  no  light  Is  shed  upon  the- 
relations  existing  between  the  complainant 
and  defendants,  save  only  such  as  comes 
from  the  defendants;  William  not  being 
called.  Little  weight  can  be  given  to  What 
the  complainant  says,  because  of  his  mental 
condition  ;  his  stories  are  contradictory ;  he 
is  forgetful;  has  little  idea  of  time,  place 
and  circumstances.  To  Illustrate:  He  says 
his  child  (born  In  1909)  lived  three  or  four 
years,  whereas  she  lived  but  six  months. 
He  did  not  remember,  until  his  memory  was 
refreshed,  that  he  occupied  the  house  with 
the  Aldertons  until  after  this  suit  was  com- 
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menced,  and  he  was  advised  by  his  counsel 
to  leave,  but,  on  the  contrary,  said  he 
thought  he  lived  at  the  Boulevard  Hotel  la 
1911,  whereas  the  time  was  1913.  And  ia 
numerous  other  instances  he  showed  his 
utter  lack  of  memory  and  understanding. 
He  spoke  freely,  without  any  attempt  to  dis- 
semble. Ills  manner,  personal  appearance, 
and  speech  clearly  Indicated  a  weak  and  dis- 
ordered mind.  His  condition  also  was  such 
as  to  render  him  unfit  for  work,  and  of  this 
he  did  very  little,  and  was  therefore  depend- 
ent upon  the  property  In  question  and  the 
defendants  for  his  livelihood. 

Frances,  in  speaking  of  the  making  of  the 
deeds  in  1907,  on  direct  examination  tes- 
tified as  follows : 

"Q.  At  whose  suggestion  was  that  done?  A. 
Well,  we  talked  about  It,  and  I  said,  'Why 
don't  vou  have  my  name  on  it?'  and  he  said, 
'Well,  I  will  see,'  and  then  I  guess  be  thought 
it  over,  and  after  that  be  came  back  and  said, 
*We  wUl  go  up  to  Brown  and  get  Mr.  Brown  to 
do  it;'  and  that  is  how  we  came  to  do  it." 

And  on  cross-examination  she  said: 

"Q.  And  were  you  afraid  he  might  die  as  the 
result  of  these  fits?  A.  Well,  I  didn't  know 
what  would  happen.  Q.  Was  that  the  thing, 
because  of  the  fite,  that  caused  you  to  have  the 
property  made  over  in  your  name?  A.  No,  sir. 
Q.  What  was  the  reason?  A.  Well,  I  thought 
It  was  right  that  I  should  have  my  name  on  it 
Q.  You  thought  it  wos  right  yon  should  have 
your  name  on  it?  A.  Yes.  Q.  Bat  you  knew 
the  property  had  been  bought  with  hia  money, 
didn't  you?    A.  Yes." 

The  testimony  of  complainant's  witnesses 
demonstrates  that  the  condition  of  the  com- 
plainant for  years  before  the  filing  of  the 
bill  and  prior  to  his  marriage  was  the  same 
as  on  the  date  they  testified,  and  particular- 
ly Mr.  Van  Winkle,  a  reputable  member  of 
the  Hudson  county  bar,  who  knew  the  com- 
plainant since  the  beginning  of  1906,  says 
that  his  condition  remained  unchanged. 

Mr.  Brown,  who  drew  the  deeds  In  1907,  re- 
calls little  of  the  circumstances  attending 
the  drawing  and  acknowledgment  of  the 
deeds.  He  simply  states  that,  pursuing  his 
custom,  they  were  acknowledged  in  due 
form. 

The  condition  of  this  young  man  in  the 
household  from  October,  1906,  until  July, 
1910,  may  be  Inferred  from  some  of  the 
statements  of  Mrs.  Alderton  and  from  what 
transpired  after  July,  1910,  when  Mrs.  Price, 
a  niece  of  Mrs.  Alderton,  came  to  board  with 
the  Aldertons.  Mrs.  Alderton  says  that 
there  was  nothing  the  matter  with  the  com- 
plainant ;  that  he  was  lazy,  and  could  work 
Just  as  well  as  her  husband;  that  he  did 
work  to  bay  clothes.  But  this  statement  of 
his  ability  to  work  Is  simply  absurd.  His 
mental  and  physical  condition  was  such  that 
he  could  not  work  unless  moved  by  some 
Impelling  force,  in  which  case  It  would  be 
difficult  to  believe  that  his  services  would 
satisfy  any  employer.  I  take  it  from  this 
that  his  failure  to  work  was  a  matter  of 
frequent  discussion  In  the  family ;  and  Mrs. 
Alderton  says  that  the  fact  that  he  would 


not  work  and  money  matters  were  caiuea  of 
dispute  between  the  complainant  and  Fran- 
ces. 

On  November  2, 1908,  complainant  and  hia 
wife  made  a  mortgage  to  a  building  loan 
association  for  the  sum  of  $500  to  raise 
funds,  as  Frances  says,  to  cover  the  ex- 
penses of  her  approaching  accouchement 
There  was  about  $100  deducted  from  the 
sum,  and  the  balance  paid  by  the  attorney  to 
Frances,  In  which  transaction  the  complain- 
ant was  evidently  ignored.  All  of  the  rents 
paid  by  the  Aldertons  for  the  nse  of  the 
premises  were  paid  to  the  daoght^,  Fran- 
ces. According  to  the  Alderton's  stories, 
about  April  8,  1911,  there  were  arrears  of 
taxes,  water  rents.  Interest  and  dues  on  the 
building  loan  mortgage,  and,  the  complain- 
ant having  no  funds  to  pay  the  same.  It  la 
stated  by  the  defendants  that  the  complain- 
ant actually  solicited  Alderton  and  his  wife 
to  take  a  deed  of  the  prc^erty  in  their  own 
names,  so  that  the  complainant  and  his 
wife  would  have  a  home,  and  that,  when  the 
complainant  reimbarsed  the  Aldertons  for 
their  ontlay,  the  property  wonld  be  recoa- 
veyed  to  the  complainant  and  his  wlfa  The 
Aldertons  say  they  did  not  want  to  take  such 
a  deed,  but  wanted  the  complainant  to  have 
the  deed  made  to  one  of  his  brothers.  He 
did  not  want  this.  Accordingly  the  com- 
plainant and  his  wife  made  their  full  cove- 
nant warranty  deed  to  John  Alderton  and 
Alice  Alderton,  bis  wife,  conveying  the  fee 
simple  In  said  premises.  At  the  time  of  this 
conveyance  there  was  no  memorandum  sign- 
ed by  the  Aldertons  showing  the  terms  upon 
which  the  deed  was  delivered,  and  no  ef- 
fort whatever  made  to  protect  the  interest 
of  the  complainant  After  the  conveyance 
Alderton  made  the  repairs  to  the  premises, 
incurred  expenses  on  account  thereof,  and 
did  so  without  ever  conferring  with  the  com- 
plainant or  asking  his  advice  or  permission 
to  do  so ;  and  Alderton  says  he  did  not  think 
that  it  was  necessary  that  he  should  ask  the 
consent  or  advice  of  the  complainant  in  the 
matter. 

The  whole  course  of  conduct  of  the  de- 
fendants toward  the  complainant  clearly  in- 
dicates that  they  did  not  regard  him  as  being 
worthy  of  any  consideration.  They  from  the 
beginning  treated  this  property  as  their 
own,  and  did  as  they  saw  fit  with  respect 
thereto.  Their  treatment  of  the  complain- 
ant, and  his  acquiescence  in  such  treatmoit, 
are  rather  mute  evidences  of  the  mental 
weakness  of  the  complainant  and  the  domi- 
nation which  they  exercised  over  him  with- 
out protest;  and,  in  fact  this  salt  would 
not  have  been  brought  were  It  not  for  the 
fact  that  after  his  wife  obtained  a  divorce 
from  him  the  complainant  was  led  by  his 
brothers  to  institute  it 

On  January  30,  1913,  Frances  filed  her  pe- 
tition for  divorce  against  the  complainant, 
charging  that  complainant  had  deserted  ha 
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In  the  month  of  Aagii^t,  1910,  the  petltloB 
being  for  statutory  desertion.  A  decree  nlal 
was  entered  In  the  suit  April  29,  1918.  How, 
on  the  facts  as  shown  in  this  case,  eatb.  a 
dlTorce  could  he  obtained,  if  Frances  is 
truthful,  is  a  mystery  to  me.  But,  in  coa- 
aiderlng  this  case,  I  may  only  lo(A  Into  it  in 
so  far  as  it  may  have  a  bearing  on  this  con- 
troversy. The  testimony  shows  that  Frances 
occupied  a  room  in  thla  house  with  Mrs. 
Price  from  July,  1910,  to  April,  1918,  and 
during  all  the  time,  from  the  date  of  their 
marriage  down  to  April,  1913,  the  husband 
and  wife  lived  under  the  same  roof.  Dealing 
with  the  deed  given  in  1911  by  the  complain- 
ant and  Us  wife  to  the  Aldertons,  Frances 
said  that  they  had  stopped  living  together  for 
about  a  week  before  the  transfer  was  made 
to  the  father  and  mother  because  he  did  not 
work,  and  they  were  angry  at  one  another. 
She  says: 

"Then  we  got  to  talking  again,  and  got  to 
sleeping  again  together." 

Tlien  she  proceeda  to  testify  as  fbllows: 

"Q.  And  then  the  transfer  was  made  after  you 
got  talking  again?  A.  We  talked  the  i^attei 
over  first,  and  then  after  we  got  to  speaking 
right  then  he  said  he  would  turn  it  over.  By 
the  Vice  Chancellor:  Q.  What  did  you  say  to 
him  abont  turning  it  over?  A.  Well,  the  only 
thing  I  said  to  him  was  I  .thought  it  was  a  good 
idea  if  he  would  turn  it  over ;  then  we  would 
have  a  home  for  ourselves;  then  we  would  be 
sure  of  a  place  to  live  in.  Q.  Well,  didn't  you 
Suggest  to  him  that  it  ought  to  be  turned  over 
to  your  father  and  mother?  A.  Well,  I  asked 
bim  first,  but  then  he  was  not  willing  at  first. 
He  went  down  and  asked  his  brother  first ;  and 
then  he  came  back  and  he  talked  it  over  again, 
and  he  said  he  was  willing  to  turn  it  over  to 
my  father  and  mother.  Q.  And  after  he  tamed 
it  over  to  your  father  and  mother,  what  were 
they  to  do?  A.  They  were  going  to  look  after 
the  place  and  keep  the  repairs  np  and  every- 
thing, and  pay  the  taxes,  and  keep  everything 
right,  and  we  should  have  a  home.  Q.  Your 
father  and  mother  were  to  give  you  and  your 
husband  a  home?  A.  Yes;  when  we  turned  it 
over.  That  was  the  agreement  that  was  made, 
that  they  would  give  as  a  home,  and  they  were 
to  look  after  the  property  and  keep  it  in  good 
repair." 

Therefore,  as  at  the  time  the  deed  was 
delivered  on  April  8,  1911,  they  were  liv- 
ing together,  and  the  petition  for  dlvoirie 
was  filed  on  January  80,  1913,  the  two-year 
period  of  desertion  would  not  have  expired 
until  some  time  after  April  8,  1913;  and, 
taking  the  case  most  favorably  to  the  de- 
fendant Frances,  the  desertion  could  not 
have  been  continued,  at  the  time  of  her  filing 
the  petition,  for  more  than  one  year  and  nine 
montlis. 

Passing  what  might  be  a  fraud  practiced 
on  the  court  in  procuring  the  divorce,  the 
testimony  of  Frances  has  a  very  significant 
bearing  on  the  means  used  to  obtain  the  deed 
In  1911,  and  as  tending  to  discredit  the  tes- 
timony of  tbe  defendants  generally,  ahd  to 
show  the  complete  domination  that  the  de- 
fendants possessed  over  this  young  mam 
The  Aldertons  would  have  the  court  believe 
tbat  they  did  not  want  to  take  this  deed; 


and  yet  their  daughter,  on  her  own  story, 
patched  up  the  quarrel  with  the  complainant 
and  resumed  cohabitation,  apparently  ;for 
the  purpose  of  securing  the  execution  of  the 
deed.  It  may  be  that  this  same  course  was 
pursued  in  1907  to  compel  him  to  execute  the 
deed  for  the  purpose  of  putting  the  property 
In  thdr  Joint  names.  Having  ellmiaated  the 
complainant  from  the  ownership  of  the  prop- 
erty, the,  interest  of  the  defendants  in  the 
complainant,  if  any  Oiey  had  before,  ceased. 
He  was  treated  as  an  utter  stranger  in  the 
household,  permitted  to  sleep  in  the  attic, 
and  while  writhing  in  these  fits  no  attention 
was  paid  to  him.  If  he  died  In  one  of  them, 
the  Aldertons  would  own  the  property,  and 
Ids  death  apparently  would  not  grieve  them. 
To  consummate  the  transaction  the  daughter 
then  sued  for  a  divorce  while  they  were  all 
Uvlng  in  the  same  household.  The  petition 
and  citation  were  served  upon  him  there,  and 
he  either  did  not  comprehend  their  contents 
or  gave  them  no  attention. 

To  sum  up  the  whole  situation,  the  defend- 
ant Frances  married  the  complainant  after 
being  fully  apprised  of  his  condition.  She 
did  not  marry  him  for  love,  but  to  secure  the 
benefits  of  his  property.  She  first  secured 
the  transfer  of  the  property  to  their  Joint 
names,  so  that  it  would  become  hers  in  the 
event  of  his  death.  Not  content  with  that, 
some  four  years  afterwards  they  induced  him 
to  make  a  deed  which  divested  bim  of  all 
Interest  in  the  property  of  record.  Having 
thus  secured  everything  that  this  unfortunate 
young  man  had,  his  wife  then  filed  a  bill  for 
divorce  to  tld  hersdf  of  him,  alleging  a  de- 
sertion some  seven  months  prior  to  a  date 
when  she  says  they  occupied  the  same  bed; 
and,  having  obtained  her  divorce,  she  mar- 
ried Goodman,  her  present  husband,  and  now 
seeks  to  take  to  her  new  spouse  one-half  of 
the  property  which  the  complaint  vested  in 
her.  It  seems  to  me  that  Frances,  In  her 
marriage  to  the  complainant,  and  in  her  con- 
duct towards  him  since,  perpetrated  and  in- 
tended to  perpetrate  a  gross  fraud  upon  him. 
She  did  not  enter  into  matrimony  with  the 
idea  of  becoming  a  loving,  faithful  spouse. 

[1-3]  In  80  far  as  the  gift  to  Frances  by  the 
deeds  of  1907  is  concerned,  the  case  is  much 
stronger  in  favor  of  the  complainant  than 
Haydock  t.  Haydock,  34  N.  3.  Eq.  (7  Stew.) 
670,  38  Am.  Bep.  385.  There  the  husband 
made  certain  gifts  to  his  wife  of  a  portion  of 
his  property.  He  had  become  weakened  from 
age  and  disease.  While  they  lived  together, 
and  none  but  her  brothers  were  about  him, 
without  the  advice  of  independent  counsel,  he 
made  the  gifts  of  which  she  was  the  recipi- 
ent. The  court  held  that  the  burden  was 
cast  upon  the  donee  to  show  the  fairness  of 
the  transaction,  saying: 

"I  take  the  rule  to  be  settled  that,  where  a 
person  enfeebled  in  mind  by  disease  or  old  age 
is  so  placed  as  to  be  Ukely  to  be  subjected  to 
the  influence  of  another,  and  makes  a  voluntary 
disposition  of  property  in  favor  of  that  person, 
the  courts  require  proof  of  the  fact  that  the- 
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donor  anderstood  the  natnre  of  the  act.  *  •  • 
Huguenin  v.  Baseley,  2  L.  C.  in  Eq.  (4th  Am. 
Ed.),  notes,  pp.  1183-1185,  American  notes,  pp. 
1192-1194. 

"The  presumption  asamst  the  validitT  of  the 
gift  is  not  limited  to  those  instances  where  the 
relation  of  parent  and  child,  guardian  and  ward, 
or  husbana  and  wife  exists,  but  in  every  in- 
stance where  the  relation  between  donur  and 
donee  is  one  in  which  the  latter  has  acquired  a 
dominant  position.  The  parent,  by  age,  may 
come  under  the  sway  of  his  children.  High- 
berger  v.  Stiffler,  21  Md.  338  [83  Am.  Dec.  593]. 
And  so,  as  in  the  present  case,  the  husband  may 
become  the  dependent  of  the  wife,  and  their  nat- 
ural position  become  reversed.    •    •    • 

"The  influence  which  is  undue  in  cases  of  gifts 
inter  vivos  is  very  different  from  that  which  is 
required  to  set  aside  a  will.  In  testamentary 
cases,  nndue  influence  is  always  defined  as  co- 
ercion or  fraud,  but  inter  vivos  no  such  defini- 
tion is  applied.  Where  parties  hold  positions 
in  which  one  is  more  or  less  dependent  upon 
the  other,  courts  of  equity  hold  that  the  weaker 
party  must  be  protected,  and  they  set  aside  his 
gifts  if  he  had  not  proper  advice  independently 
of  ttie  other.  Huguenin  v.  Baseley,  supra,  notes 
p.  1271." 

In  this  case  the  mental  condition  of  the 
complainant  was  at>out  the  same  as  Hay- 
dock's.  He  lived  In  a  household,  surrounded 
by  his  wife,  father-in-law,  moUier-ln-law,  and 
brother-in-law.  He  was  dependent  upon 
them.  So  situated,  he  was  easily  dominated. 
When  tbe  deeds  were  executed,  he  did  not 
have  the  benefit  of  advice  independent  of  tbe 
donee  and  her  family.  The  gift  had  relation 
to  substantially  all  the  property  he  was  pos- 
sessed of,  and  resulted  in  vesting  in  the  com- 
plainant and  Frances,  husband  and  wife, 
the  lands  in  common,  each  holding  one-half 
during  their  joint  lives,  with  survivorship 
as  at  common  law.  Buttlar  v.  Bosenblath, 
42  N.  J,  Bq.  (15  Stew.)  651,  657,  9  AtL  696, 
59  Am.  Bep.  52.  Before  this  gift  was  con- 
summated he  might  at  any  time  sell  the  prem* 
ises,  subject  to  his  wife's  indioate  right  of 
dower,  for  a  substantial  sum ;  whereas,  after 
the  gift,  considering  his  condition  of  health, 
it  Is  unlikely  that  any  one  would  pay  for 
his  right  and  interest  in  tbe  lands  much  more 
than  a  nominal  sum.  Thus  he  divested  him- 
self by  gift  of  all  his  property,  excepting  a 
share  of  the  income,  thereby  losing  the  pro- 
tection his  prior  estate  might  In  future  af- 
ford. Such  a  situation,  appb'ing  the  reason- 
ing of  Vice  Chancellor  Stevens  in  Pearce  v. 
Stines,  79  N.  J.  Eq.  (9  Buch.)  51,  56,  80  AtL 
941,  seems  also  to  bring  the  case  within  the 
opinion  of  the  Chief  Justice  In  Slack  v.  Bees, 
66  N.  J,  Bq.  (21  Dick.)  447.  59  Afl.  466,  69 
Ia  B.  A.  393.  In  Pearce  v.  Stines,  supra,  the 
Vice  Chancellor,  in  commenting  upon  the  pro- 
portion of  tbe  donor's  property  that  must  be 
disposed  of  by  gift  in  order  to  bring  it  within 
tbe  rule  in  Slack  v.  Recs,  said: 

"The  principle  of  decision,  as  pointed  out  by 
Judge  Vredenbnrgh  in  Coffey  v.  Sullivan,  63  >f. 
J.  Eq.  (18  Dick.)  302  [49  Atl.  520],  is  that  a 
enfeebled  by  age  and  disease  may  not  un- 


advisedly divest  himself  of  his  property,  at  a 
time  when  he  can  no  longer  work,  and  when  by 
so  doing  be  becomes  dependent  upon  the  charity 
of  others  or  of  the  public  I  think  the  practiou 
rule  to  be  deduced  from  the  cases  is  that  the 
donor,  having  barely  sufficient  property  to  sus- 
tain himself  for  the  rest  of  his  life,  shall  not 
irrevocably,  and  without  advice,  give  away  so 
much  of  it  as  to  leave  himself  an  object  of 
charity.  The  law  does  not  go  to  the  length  of 
saying  that  a  donor,  incapacitated  by  age  or  dis- 
ease from  earning  his  own  living  may  not,  even 
improvidently,  strip  himself  of  all  his  property 
beyond  recall,  although  there  are  cases  which 
seem  almost  to  go  that  extent,  Powell  v.  Powell 
(1900)  1  Ch.  Div.  246 ;  but  it  does  say  that  bis 
gift  shall  not  stand,  unless  he  have  competent, 
independent  advice,  and  refuse  to  act  m  ac- 
cordance with  it" 

Willie  the  case  clearly  Is  within  the  rule 
laid  down  in  Haydock  v.  Haydod^,  supra, 
because  I  have  no  confidence  In  the  testimony 
of  the  defendants,  which  was  offered  to  show 
the  absence  of  undue  Influence,  yet.  If  tbe 
case  was  free  from  the  inference  of  the  in- 
fluence which  is  condemned,  it  still  is  within 
the  rule  of  Slack  v.  Rees,  supra,  if  a  single 
fact  is  proven,  namely,  the  mental  weakness 
of  the  complainant  at  the  time  the  gift  was 
made,  all  the  other  elements  Justifying  tbe 
annulment  of  the  gift  plainly  appearing. 

The  complainant's  counsel  should  have  of- 
fered medical  testimony  showing  the  natnre 
of  the  disease,  and  its  effect  on  the  man, 
physically  and  mentally.  No  such  evidence 
was  produced.  This  omission,  however,  in 
the  proof  is  not  fatal,  because  tbe  mental 
and  physical  condition  of  the  complainant  Is 
so  marked  and  bad  continued  for  such  a 
long  period  without  change  that  any  layman, 
after  a  brief  experience  with  him,  could 
reach  only  one  conclusion,  viz.,  that  the  man 
was  possessed  of  a  very  weak  mind. 

I  will  advise  a  decree  that  the  deeds  given 
In  1007  to  vest  the  title  in  the  complainant 
and  the  defendant  Frances  be  declared  noil 
and  void. 

The  Aldertons,  in  their  answer  and  testi- 
mony, set  up  the  trust  upon  which  they  took 
the  property,  and  express  a  willingness  to 
recouvey  to  the  complainant  and  their  daugh- 
ter upon  being  reimbursed.  On  this  branch 
of  the  case  there  will  be  a  reference  to  a 
master  to  ascertain  the  sums  with  which  the 
Aldertons  should  be  charged  for  use  and 
occupation  of  the  premises,  and  what  credits 
should  be  allowed  them  for  necessary  expend- 
itures for  the  care  and  preservation  of  tbe 
property,  the  payment  of  taxes,  water  rents, 
interest,  and  dues  upon  the  building  loan 
mortgage,  etc.;  the  form  and  scope  of  the 
order  to  be  settled  on  notice. 

Upon  tlie  coming  In  of  the  master's  report 
the  decree  will  addittonally  provide  that  the 
Aldertons  convey  the  premises  to  tbe  com- 
plainant upon  tbe  payment  to  them  of  the 
amount,  tf  any,  so  ascertained  to  be  due. 
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SCHREIBBR  t.  SCHRETBER.     <No.  629.) 

(Cooit  of  Chancery  of  New  Jersey.    Nov.  18, 
1915.) 

Nx  Exeat  «=3l4^BoNi>s— Liabiutt  oil. 

While  the  surety  on  a  ne  exeat  bond  does 
not  stand  in  the  position  of  bail  upon  a  recog- 
niHinee  to  the  extent  that  he  may  surrender  his 
principal,  yet,  the  obligation  of  the  bond  being 
Uiat  the  party  against  whom  the  writ  is  issued 
will  remain  i>ersonally  amenable  to  orders  and 
proceedings  in  the  court,  payment  of  the  penal- 
ty of  the  defaulted  ne  exeat  bond  m^  be  en- 
forced from  the  anrety  in  a  Court  of  Chancery 
by  summary  proceeding  on  an  order  to  show 
caase. 

[Ed.  Note.— For  other  cases,  see  Ne  Bzeat, 
Cent  Dig.  |  16;   Dec  Dig.  <3=»14.] 

Bill  fey  Margaretba  Schreiber  against 
Charles  Schreiber.  On  petition  for  order  di- 
recting surety  upon  a  ne  exeat  bond  to  pay 
tbe  amount  of  the  penalty  of  the  bond  into 
court.    Order  granted. 

Charles  W.  Kappes,  of  Town  of  Union,  for 
petitioner.  Maurice  J.  Breen,  of  Hoboken, 
for  WUUam  L.  Schultz,  surety. 

STEJVBJNSON,  V.  O.  The  question  which  I 
nnderstand  is  to  be  presented  to  the  Court 
of  Errors  and  Appeals  for  settlement  is  wheth- 
er the  practice,  which  has  preralled  in  the 
Court  of  Chancery  for  many  years,  of  enforc- 
ing tbe  payment  of  tbe  penalty  of  a  defaulted 
ne  exeat  bond  from  the  surety  in  tbe  Court 
of  Chancery,  by  a  summary  proceeding  on  or- 
der to  show  cause  served  upon  the  surety,  Is 
correct  and  lawful  or  not. 

The  practice  which  has  been  followed  in 
many  cases  to  my  knowledge  is  based  upon 
the  opinion  of  Chancellor  Runyon  in  tbe  case 
of  Wauters  v.  Van  Vorst,  28  N.  J.  Bq.  103, 
which  perhaps  may  be  considered  as  contain- 
ing a  dictum  favoring  the  practice,  and  par- 
ticularly the  opinion  of  Vice  Chancellor  Reed 
in  Elliott  V.  ElUott,  36  Atl.  951,  which  seems 
to  be  a  direct  authority  sustaining  the  pow- 
er of  the  Court  of  Chancery  in  the  premises. 

Of  the  two  cases  cited  by  Chancellor  Run- 
yon and  Vice  Chancellor  Reed  (Musgrave  v. 
Mcudex,  1  Mer.  49,  and  Utten  v.  Utten,  Id. 
51),  the  former,  the  Musgrave  Case,  is  not 
directly  In  point  because  the  surety  on  the 
bond  against  whom  tbe  order  went  was  a 
par^  to  the  snlL  The  Utten  Case,  however, 
decided  by  Lord  Chancellor  Bldon  in  1813, 
seems  to  be  a  direct  precedent  estattUsblng 
the  power  of  tike  Court  of  Chancery  In  Eng- 
land to  order  the  sureties  on  a  ne  exeat  bond 
to  pay  the  amount  of  the  penalty  into  court. 
The  order  apparently  went,  not  only  against 
the  defendant,  but  bis  sureties  as  well.  Even 
in  tbe  Musgrave  Case  it  inust  be  observed  that 
the  liability  of  the  eurety  who  happened  to 
be  one  of  the  defendants,  which  was  summa- 
rily enforced,  had  nothing  to .  do  with  the 
relief  prayed  for  in  the  bill,  but  was  whol- 
ly a  collateral  matter.  The  proceeding  was 
against  Mendex,  not  as  a  codefendant,  but 


as  an  obligor  on  the  ne  exeat  bond.  The 
Musgrave  and  Utten  Cases  are  <dted  by  Mr. 
Daniel  as  authorities  for  the  proposition  that, 
where  the  principal  departs  from  the  state 
without  leave,  "the  court,  it  seems,  will  or- 
der the  sureties  to  pay  the  money  into  court 
within  a  certain  time."    2  Dan.  1712. 

The  case  of  Colllnrldge  v.  Mount,  Dick.  688, 
decided  by  Lord  Thurlbw  In  1787,  when  care- 
fully examined,  has  no  hearing  upon  proceed- 
ings in  the  Court  of  Chancery  to  enforce  a  ne 
exeat  bond. 

TOe  case  of  Elliott  v.  EUlott  was  decided 
18  years  ago,  and  has  been  regarded  as  set- 
tling the  law  In  the  Court  of  CSiancery,  dis- 
tlngnlsblng  between  a  ne  exeat  bond  and  a 
bond  for  maintenance  or  alimony,  making  the 
former  enforceable  against  the  sureties  in  the 
Court  of  Chancery,  while  the  latter  is  left 
to  be  enforced  in  a  court  of  law  in  accord- 
ance with  the  practice  In  the  case  of  an  in- 
junction feond.  In  considering  whether  the 
distinction  between  these  two  bonds  recognie- 
ed  now  in  the  Court  of  Chancery  is  logical 
or  not,  regard  must  be  had  for  Lord  Hals- 
bury's  dictum  that  "the  law  U  not  always 
logical." 

Inasmnch  as  the  order  In  this  case  appeal- 
ed from  is  based  upon  controlling  precedents, 
which  have  been  followed  In  the  Court  of 
Chancery  without  qnestlon  for  a  generation, 
it  does  not  seem  necessary  to  enter  upon  an 
extensive  investigation  of  the  historical  and 
logical  basis  of  a  rale  of  practice  or  proce- 
dure by  which,  until  the  Court  of  Errors  and 
Appeals  shall  determine  otherwise,  the  Court 
of  Chancery  IB  absolutely  bound.  Only  a  few 
suggestions  relating  to  the  equitable  fitness 
of  the  rule  thus  established  will  be  made 
here — suggestioiBB  which  have  occurred  to  me 
during  tbe  coarse  of  yearn  In  wUch  I  have 
frequently  advised  orders  of  the  same  kind 
as  the  one  brought  in  question. 

The  slightest  reflectl<xi  will  show  the  radi- 
cal difference  between  the  o'bject  of  an  in- 
junction bond  and  the  object  of  a  ne  exent 
bond.  The  Injunction  bond  stands  as  securi- 
ty for  damages,  positive  injuries  to  the  prop- 
erty rights  of  the  party  enjoined,  which  may 
be  caused  by  the  writ  of  injunction. 

The  writ  of  ne  exeat  is  Intended  to  keep 
the  party  against'  whom  it  goes  personally 
amenaWe  to  the  orders  and  process  of  the 
court  in  the  suit  There  is  absolutely  noth- 
ing in  an  injunction  bond  which  relates  to  the 
disposition  of  the  person  of  the  party  who 
gives  it.  The '  party  giving  the  injunction 
bond  is  the  party  who  sues  orot  the  writ  of 
injunction,  while,  the  party  giving  the  ne  ex- 
eat bond  is  the  xiarty  against  whom  the  writ 
of  n^  exeat  is  issued.  All  the  authorities 
hold  Oiat  the  writ  of  ne  exeat  is  "in  the  na- 
ture of  equitable  bail"  Mltihel  T.  Bash,  2 
Paige,  206,  22  Am.  Dec  6G9 ;  29  Cyc.  384. 

In  respect  of  its  cibject,  tbe  ne  exeat  bond 
is,  I  think,  in  some  aspects  more  like  the 
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recognizance  of  eq?eclal  ball,  "ball  above," 
than  the  t)all  bond  given  to  the  sheriff  "ball 
below." 

It  must  be  conceded,  however,  that  In  one 
very  Important  particular  the  surety  on  a 
ne  exeat  bond  does  not  stand  In  the  position 
of  ball  up<Hi  a  recognizance.  In  the  latter 
case  the  principal  la  delivered  Into  the  cus- 
tody of  his  bail  and  his  ball  may  seize  him 
and  surrender  him.  lo  the  former  case,  the 
principal  Is  not  delivered  Into  the  custody 
of  the  surety,  nor  has  the  surety  any  right 
to  seize  him  or  to  surrender  him.  In  re 
Wolfe^  8  N.  Y.  Leg.  Obs.  383.  The  situation 
in  this  respect  is  more  like  that  of  the  surety 
upon  the  bond  to  the  sheriff — ball  below. 
There  was  an  instance  a  few  years  ago  where 
in  some  way  a  surrender  of  the  principal  by 
the  surety  on  a  ne  exeat  bond  was  effected  In 
the  Court  of  Chancery,  but  I  am  unaware  by 
what  course  of  Irregular  procedure  this  thing 
was  accomplished.  The  ne  exeat  bond  simply 
insures  a  certain  course  of  conduct  by  the 
defendant,  the  principal  on  the  bond,  with 
reference  to  the  Jurisdiction  of  the  court 
over  his  person,  and  If  this  conduct  is  not 
pursued  there  Is  a  breach  and  forfeiture  and 
the  principal  and  surety  are  alike  liable  on 
the  bond.  In  order  to  assimilate  the  position 
of  the  parties  on  a  ne  exeat  bond  to  that 
of  ball  at  common  law  on  a  recognizance  In 
respect  of  liability,  the  Legislature  of  New 
York  In  1845  passed  an  act  providing  for  the 
surrender  of  the  principal  on  a  ne  exeat  bond 
and  prescribing  a  course  of  procedure.  The 
act  Is  entitled  "An  act  relating  to  ball  in 
the  Court  of  Chancery  and  for  other  pur> 
poses,"  and.  If  I  recollect  aright,  it  covers 
aU  cases  where  a  party  Is  arrested  in  any 
suit  or  ivoceeding  in  the  Court  of  Chancery. 

It  has  seemed  to  me  that  the  practice  in 
respect  of  the  enforcement  of  ne  exeat  bonds 
now  brought  in  question  may  perhaiw  be 
rested  upon  the  Idea  that,  when  a  party  as 
surety  enters  into  this  peculiar  obUgatlon 
on  a  ne  exeat  bond  in  the  Court  of  Chancery, 
be  makes  himself  a  party  to  the  suit  for  all 
purposes  connected  vrith  the  use  to  which  the 
bond  is  put  for  the  purposes  of  the  suit  The 
surety  may  be  deemed  a  party  to  the  suit  in 
analogy  with  the  rule  which  makes  the  pur- 
chaser at  a  sheriff's  sale  under  process  from 
the  Court  of  Chancery  a  party  to  the  suit, 
for  all  purposes  connected  with  securing  the 
objects  for  which  the  process  has  been  Issued 
and  the  sale  has  been  made. 

I  think  it  is  safe  to  say  that  the  practice 
wUch  has  obtained  of  enforcing  the  obliga- 
tion on  a  ne  exeat  bond  against  the  surety 
by  order  to  show  cause  In  the  Court  of  Chan- 
cery makes  for  Justice  and  economy  in  the 
administration  of  equity,  and  particularly  In 
the  administration  of  divorce  law.  In  these 
divorce  and  alimony  cases  the  amounts  In- 
volved are  frequenUy  small  and  the  parties 
Interested  are  poor  women.    VxxU  Justice  as 


far  as  possible  ought  to  be  accorded  to  them 
in  the  Court  of  Chancery. 

In  my  opinion,  Instead  of  limiting  the  Ju- 
risdiction of  the  Court  of  Oiancery  in  cases 
like  the  one  at  bar,  it  would  be  far  better 
by  appropriate  constitutional  legislation  to 
make  all  sureties  who  give  bonds  in  any  ac- 
tion or  proceeding  in  the  Court  of  Chancery, 
or  in  any  other  court,  parties  to  the  suit  or 
proceeding  so  as  to  give  the  court.  In  whldi 
the  bond  is  given,  full  power  to  procure  its 
enforcement,  not  by  an  original  suit  in  some 
other  court,  but  by  an  appropriate  proceeding 
in  the  cause  in  which  the  bond  is  given.  It 
does  not  seem  to  me  that  there  is  any  objec- 
tion to  this  view  arising  from  the  fact  that 
the  proceeding  to  enforce  the  bond  may  be 
deemed  "summary."  An  order  to  show  cause 
in  a  case  like  this  seems  to  correspond  with 
a  adre  facias  to  enforce  a  recognizance. 


NATIONAL  NEWARK  BANKING  CO.  v. 
SWEENEY  et  aL 

(Supreme  Court  of  New  Jersey.    Dee.  16, 1815.) 

1.  Bnxs  ARD  Notes  «s>29B— Iksobsebs— Lia- 
BiLrrr  Intkb  Sbsb. 

By  express  provision  of  Negotiable  Instrur 
ments  Act  (P.  L.  1902,  p.  596)  i  68,  while  In- 
dorsera  are  liable  prima  fade  in  the  order  in 
which  they  indorsed,  evidence  Is  admissible  that 
as  between  themselves  they  agreed  otherwise. 

[Ed.   Note.— For  other  cases,   see  Bills   and 
Notes,  Cent.  Dig.  |  739;   Dec.  Dig.  <3=»208.] 

2.  JuDQHENT  <S=»878— Payment  akd  Assion- 

KENT  TO  INDOBSEB — SATISFACTION  ON  RtTLE. 

A  judgment  against  the  maker  and  indors- 
ers  of  a  note  paid  by  and  assigned  to  the  first 
indoTser  will  not,  on  rule,  be  satisfied  as  against 
a  subsequent  indorser^  there  being  any  evidence 
tending  to  show  liability  on  his  part  to  make 
contribution;  but  the  parties  will  be  relegated 
to  the  regular  order  of  procedure,  provided  by 
2  Comp.  St  1910,  p.  2962,  g  SO,  an  inquisition, 
at  the  instance  of  the  party  desiring  to  enforce 
contribution  by  execution,  to  determine  the 
amount  for  which  execution  shall  issue. 

[Ejd.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1653-1655;   Dec  Dig.  <S=>878.] 

5.  Tbial  <S=>58— Monon  to  Withdbaw  Evi- 
dence. 

Testimony  being  both  relevant  and  mate- 
rial, there  is  no  error  in  denying  a  motion  to 
withdraw  it  as   irrelevant  and   immaterial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  137;    Dec.  Dig.  <ds>58.] 

4.  TSIAL  «=»58— WlTHDBAWlNO   EVIDENCE. 

As  a  general  rule,  one  who  has  introduced 
evidence  cannot  withdraw  it  on  finding  that  it 
does  not  answer  his  purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  137 ;   Dec  Dig.  «=»58.] 

6.  JxTDaifRNT  «=»894—SATisrAOTioH— Peti- 
tion. 

The  first  indorser  of  a  note,  who  has  paid, 
and  taken  an  assignment  of,  the  judgment  there- 
on against  the  m  Aer  and  ail  the  indorsert,  even 
if  not  entitled  to  contribution  from  the  other 
indorsers,  is  entitled  to  hold  it;  against  the  mak- 
er, so  Uiat  petition  Of  another  indorser,  for  can- 
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ceUation  and  aattefecfibn  of  tbe  Jndgment  of 
record.  Is  too  broad. 

[Bid.  Note.— For  other  casef,  see  Judj^ment, 
Cent  Dig.  {{  1706-1709,  1712;  Dec.  Dig,  <8=> 
8M.] 

Action  by  tbe  National  Newark  Banking 
Company,  a  corporation,  against  Algernon  T. 
Sweeney  and  others  on  a  note.  On  rule  to 
show  canae  why  the  Jndgment  paid  and  as- 
signed to  tbe  first  Indorser  should  not  be  can- 
celed and  satlaSed  of  record.  Rule  dia- 
cbarged. 

Argued  June  term,  1916,  before  PAREEB, 
MINTURN,  and  KALISGH,  JJ. 

Peiroe  &  Hoover,  of  Newark,  for  the  rule. 
Biker  *  Biker,  of  Newark,  opposed. 

KAIilSCH,  J.  Tbe  plaintiff  recovered  a 
Judgment  in  this  court  against  Algernon  T. 
Sweeney,  Francesco  Megaro,  Angelo  Pagavo, 
Raffaele  VlllanoTa  and  Donato  Bizzalo,  for 
$1,233.40  and  $49.80  costs  on  the  6th  day  of 
Norember,  1913,  on  a  promissory  note,  which 
was,  as  follows: 
$1200.00  Newark,  N.  J.    May  26,  1913. 

Four  months  after  date  I  promise  to  pay  to 
tbe  order  of  myself  twelve  hundred  dollars  at 
National  Newark  Banking  Company. 
Value  received  with  interest. 

Algernon  T.  Sweeney. 
Indorsed:  Algernon  T.  Sweeney. 

Francesco    Megaro. 
Angelo  Pagavo. 
BaSaele  ViUanova. 
Donato  Riazalo. 

Tbls  note  was  the  culmination  of  a  series 
of  renewals.  When  it  became  due  it  was  pro- 
tested for  nonpayment,  was  sued  upon,  and 
resulted  in  tbe  Judgment  above  mentioned. 
Subsequently  Megaro,  the  first  indorser  after 
the  maker,  paid  the  full  amount  of  tbe  Judg- 
ment and  costs,  and  took  an  assignment  of 
tbe  Judgment,  and  was  apparently  about  to 
enforce  contribution  from  tbe  other  Indorsers 
pursuant  to  tbe  statute  of  1881,  p.  37,  amend- 
ing section  30  of  tbe  revised  act  of  1877  (Rev. 
1877,  p.  525)  concerning  Judgments.  See  3 
C.  S.  2962,  {  30.  Tbe  theory  of  tbe  assignee 
evidently  is  that  tbe  Indorsers  inter  sese  are 
liable  pro  rata,  and  not  in  tbe  inverse  order 
of  their  indorsement  At  this  Juncture,  the 
executor  of  Villanova,  one  of  tbe  subsequent 
indorsers,  who  died  after  tbe  Judgment,  In- 
tervened by  petition  with  the  claim  that  by 
tbe  payment  of  tbe  Judgment  by  tbe  first 
Indorser  tbe  subsequent  indorsers  were  Ipso 
facto  discharged,  and  that  tbe  Judgment 
should  therefore  be  canceled,  at  least  so  far 
as  relates  to  such  subsequent  indorsers.  A 
rule  to  show  cause  why  tbe  Judgment  should 
not  be  canceled  and  satisfied  of  record  was 
allowed,  with  leave  to  take  testimony,  and 
tbe  matter  is  now  here  on  the  testimony  tak- 
en under  tbe  rule. 

[1, 2]  It  Is  first  argued  by  counsel  appear- 
ing for  tbe  rule  that  under  tbe  authority  of 
First  National  Bank  v.  Hoffman,  68  N.  J. 
Law,  245,  52  AtL  280,  the  petitioner  is  en- 
titled to  have  tbe  Judgment  canceled.  While 
tbe  case  cited  is  a  precedent  for  tbe  form  of 


procedtoe,  to  cancel  a  Judgment  that  has 
been  satisfied,  it  rests  on  certain  rules  of 
evidence  as  to  the  liability  of  indorsers  inter 
sese  that  have  recently  been  altered  by  stat- 
ute. Tbe  case  dted  waa  submitted  to  tbe 
Supreme  Court  April  14,  1902,  and  obviously 
related  to  a  note  given  before  tbe  passage 
of  tbe  Negotiable  Instruments  Act  which  act 
was  not  approved  until  April  4,  1902,  and 
did  not  go  Into  efTect  until  July  4,  1902.  P. 
L.  1902,  p.  618.  At  tbe  time  that  case  was 
decided  tbe  law  undoubtedly  was  that  where 
there  was  no  ambiguity  on  tbe  face  of  the 
note,  nothing  waa  imported  except  tbe  usual 
contract  of  indorsement  No  parol  testimony 
was  admissible  in  saeh  a  case  to  show  in 
what  relation  the  indorsers  stood  to  each 
other.  Cbaddock  v.  Vanness,  85  N.  J.  Law, 
617,  10  Am.  Rep.  256.  An  important  and 
material  change  was  made  in  this  respect  by 
the  Negotiable  Instruments  Act  of  1902.  Sec- 
tion 68  of  that  set  provides: 

"As  respects  one  another,  faidorsers.  are  lie- 
Ue  prima  facie  is  tbe  order  in  which  they  in- 
dorse; but  evidence  is  admissible  to  show  that 
as  between  or  among  themselves  they  have 
agreed  otherwise;  joint  indorsers  who  indorse 
are  deemed  to  indorse  jointly  and  severally," 
P.  li.  1902,  p.  696;  8  C.  S.  pw  8743. 

This  section  was  construed  in  Wilson  r. 
Hendee,  74  N.  J.  Law,  640,  66  AtL  41S,  and 
Schneider  v.  Mueller,  82  N.  J.  Law,  603,  81 
Atl.  863  (Coort  of  Errors  and  Appeals),  and 
they  control  the  legal  questions  raised  in  the 
present  case  as  to  the  relation  of  tbe  indors- 
ers to  each  other.  There  was  testimony  tend- 
ing to  establish  that  the  indorsers  on  the  note 
had  agreed  with  each  other  to  divide  their 
responsibility  equally  between  them.  Megaro 
and  Sweeney  testified  that  all  the  Indorsers 
were  present  when  the  note  was  Indorsed, 
and  that  it  was  talked  of  and  understood 
between  the  indorsers  that  in  the  event  that 
Swe^iey  4Ud  not  pay,  each  was  to  pay  one 
quarter. 

The  situation,  then,  was  this:  '  Megaro, 
the  first  Indorser,  having  paid  the  Judgment 
and  claiming  and  being  entitled  to  show,  If 
he  coald,  an  agreement  between  the  Indorseia 
to  share  liability  between  them,  was  aothor- 
ized  by  section  SO  of  tbe  act  retadng  to  Judg- 
ments to  issue  execution  against  them  for 
their  proportional  shares  after  tbe  sum  had 
been  ascertained  by  a  Justice  of  this  court, 
on  notice  to  the  parties  interested.  No  such 
inquisition  appears  to  have  been  applied  for 
and  had.  On  the  contrary,  tbe  executor  of 
Villanova  is  now  attempting  to  forestall  it 
on  the  ground  that  the  order  of  the  indorse- 
ments fixes  tbe  order  of  liability,  and  per- 
haps on  the  further-ground  that  the  evidence 
on  this  rule  does  not  show  that  there  was  an 
agreement  for  contribution.  Tbe  first  ground 
has  already  been  disposed  of.  As  to  tbe  sec- 
ond, bearing  In  mind  that  the  statute  regu- 
lates tbe  procedure,  and  that  tbe  present  rule 
Is  essentially  an  Interference  vrltb  that  pro- 
cedure, it  should  be  discharged  and  tbe  par- 
ties  relegated   to   the  statutory   inquiry   if 
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tbere  Is  any  qvestton  of  tact  tn  dlapnte.  In 
other  words  we  are  now  concerned  only  with 
tbe  question  wbether  tbere  Is  competent  tes- 
timony tending  to  establish  that  there  is  any 
liability  existing  on  part  of  the  petitioner's 
testator  to  Megaro.  If  tbere  is  such  testi- 
mony, then  the  petitioner  is  not  entitled  to 
bis  motion,  and  the  mle  to  show  canse  must 
be  discharged. 

[3,  4]  For  the  petitioner  It  is  contended 
that  there  Is  no  such  testimony.  The  argu- 
ment made  in  support  of  this  contention  is 
that,  stnce  the  petitioner  was  appearing  in 
a  representative  capacity,  the  testimony,  of 
Megaro  and  Sweeney,  by  which  an  agreement 
for  contribntion  between  the  indorsers  of  tbe 
note  Is  made  to  appear  and  tlie  i)etltloner's 
testator's  liability,  was  Incompetent  to  estab- 
lish such  liability  as  against  the  petitioner's 
testator,  under  section  4  of  the  Evidence  Act 
(2  C.  S.  p.  2218),  which  prohibits,  in  case 
where  a  party  sues  or  is  being  sued  in  a 
representative  capacity,  such  party  from  giv- 
ing testimony  as  to  any  transaction  with  or 
statement  by  any  testator  unless  the  repre- 
s^itatlve  offers  himself  as  a  witness  on  his 
own  behalf,  and  testifies  to  any  transaction 
with  or  a  statement  by  his  testator  or  Intes- 
tate, In  which  event  the  other  party  may  be  a 
witness  on  his  own  behalf  as  to  all  trans- 
actions with  or  statement  by  snch  testator 
or  Intestate  which  are  pertinent  to  tbe  is- 
sue; that  since  Megaro  and  Sweeney  were 
indorsers  on  the  note  and  Joint  Judgment 
debtors  with  tbe  petitioner's  testator,  they 
were  parties  to  the  present  proceeding,  and 
haux  their  testimony  was  Incompetent  For 
tbe  defendant  It  has  been  argued  that  this 
section  of  the  Evidence  Act  Is  not  applicable 
to  a  proceeding  like  the  one  under  review, 
but  is  strictly  limited  to  actions  at  law. 
WbUe  we  might  be  wllltng  to  say  that  the 
present  proceeding  is  an  action  within  the 
contemplation  and  meaning  of  tbe  statute, 
we  make  no  ruling  upon  lt<  for  tbe  reason 
that  in  the  state  of  the  evidence  before  us 
It  has  become  wholly  unnecessary.  On  this 
branch  of  the  case,  It  appears  that  the  tes- 
timony on  the  rule  to  show  cause  was  taken 
before  a  Supreme  Court  Commissioner.  The 
defendant  called  Megaro  and  Sweeney,  as 
witnesses,  and  they  testified,  under  objections 
made  by  counsel  for  petitioner  to  the  com- 
petency of  their  testimony,  to  transactions 
with  and  statements  of  the  testator  in  his 
lifetime.  The  petitioner,  the  testator's  execu- 
tor, then  became  a  witness  In  his  own  behalf, 
and  testified  to  conversations  had  by  the  tes- 
tator in  his  lifetime  with  Sweeney  regarding 
the  note  upon  which  Judgment  was  entered. 
Thereupon  tbe  defendant,  conceiving  that 
the  testimony  of  tbe  petitioner  opened  the 
door  for  the  admission  of  testimony  wtilch 
otherwise  would  have  been  Incompetent  un- 
iler  tbe  section  of  tbe  Evidence  Act  above 


refecred  to,  nacaUad  ICesuJo  and  Sweeneiy, 
who  were  again  ezamineA  in  chief  as  to 
transactions  had  with  and  atatementis  made 
by  the  i)etItloner's  testator  regarding  the 
note  upon  which  Judgment  was  entered. 
There  was  no  objection  made  by  counsel  for 
petitioner  to  the  re-examlnatlon  of  Megaro 
and  Sweeney,  but  simply  a  suggestion  by  Mm 
that  If  the  testimony  of  these  witnesses  was 
to  be  retaken;  counsel  fbr  petitioner  ought 
to  have  leave  to  withdraw  tbe  testimony  of 
the  petitioner.  Counsel  for  the  petitioner 
thereupon  made  a  motion  for  leave  to  with- 
draw such  testimony  on  the  ground  that  it 
was  Irrelevant  and  ImmateriaL  We  think 
the  testimony  was  both  relevant  and  material 
to  the  Issue.  It  concerned  a  statement  made 
by  the  petitioner's  testator  to  Sweeney  re- 
garding the  testator's  relation  as  Indorser 
on  the  note.  It  also  related  to  a  transaction 
of  tbe  testator  with  Sweeney  regarding  tbe 
note  put  In  Judgment  Tbere  is  authority 
for  tbe  proposition  that  where  testimony  la 
irrelevant  and  Immaterial  to  the  issue,  a 
court  may  allow  Its  withdrawal  by  the  party 
who  bad  Introduced  It  The  general  rule  on 
the  subject,  as  stated  In  22  Encyc.  of  PL  ft 
Ev.  p.  1308,  Is  that  a  party  who  has  Intro- 
duced evidence  before  a  Jury  on  the  trial 
of  a  cause  -cannot  be  permitted  to  withdraw 
It  on  finding  that  it  does  not  answer  his 
purpose.  See,  also,  Electric  Park  Co.  v. 
Pslchos,  83  N.  J.  Law,  267,  83  Atl.  766. 

[6]  Another  difficulty  which  presents  Itself 
In  the  present  proceeding  Is  that  the  petition- 
er In  his  iietltlon  prays  for  a  cancellation  and 
satisfaction  of  tbe  Judgment  of  record.  Tbe 
rule  to  show  cause  Is  directed  against  tbe 
maker  and  Indorsers  of  tbe  note.  That  the 
petitioner  is  not  entitled  to  have  the  Judg- 
ment canceled  as  against  Sweeney,  tbe  maker 
of  the  note,  is  too  plain  for  argument  Me- 
garo, as  assignee,  is  entitled  to  hold  the 
Judgment  against  the  maker  In  any  event 
And  since  there  is  competent  testimony  tend- 
ing to  show  that  there  was  an  agreement  for 
contribution  between  the  Indorsers  on  the 
note,  the  petitioner  Is  not  entitled  to 
have  the  Judgment  canceled  and  satis- 
fled  of  record  as  against  his  testator.  The 
nature  of  tbe  present  proceeding  is  such  that 
we  are  not  called  upon  to  determine  the 
question  of  liability  of  the  petitioner's  tes- 
tator. It  Is  sufficient  to  defeat  the  purpose 
of  the  petitioner's  application  it  there  is  any 
evidence  tending  to  show  liability  of  the  peti- 
tioner's testator  to  make  contribution.  The 
liability  of  the  petitioner's  testator's  estate 
to  make  contribution,  and  In  what  proportion, 
cannot  be  tried  out  in  this  collateral  manner. 
Direct  proceedings  for  that  purpose  must 
be  resorted  to. 

The  rule  to  show  cause  must  be  discharg- 
ed, with  costs. 
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BUIMMNG  *  LOAN  ASS'N  HABMONIA  t. 

WOLFSKBIL  et  al. 
(Goort  of  Eirron  and  Appeals  of  New  Jersey. 

Not.  16,  1M5.) 
Reckitebs  «=>67— Pbopebtt  Vestiito  in  Re- 

CEIVEB— MOKET  ADVANCED  TO  DEBTOB. 

As  airalnst  money  deposited  with  complain- 
ant building  and  loan  association  which  had 
been  advanced  to  the  depositor  by  a  lumber  com- 
pany for  the  purpose  of  malcing  such  deposit, 
the  riirht  of  tfie  receiver,  appointed  in  supple- 
mentary proceedings  had  on  a  judgment  recover- 
ed agauist  the  depositor  by  a  third  party,  was 
■uperior  to  that  asserted  by  the  lnml>er  com- 
pany as  a  creditor  of  the  depoaltor. 

[Ed.  Note. — For  other  cases,  see  Beceivera, 
Cent  Dig.  It  117-122;    Dec.  Dig.  «=»67.] 

Appeal  from  Court  of  Chancery. 

Interpleader  salt  by  the  Building  St  Loan 
Association  Harmonla  against  Henty  F. 
WolfsKeU,  receiver,  and  others.  Prom  a  de- 
cree for  defendants,  advised  by  an  advisory 
master,  the  complainant  appeals.    Affirmed. 

P.  H.  Gllhooly  and  Albert  F.  Bender,  both 
of  Saizabeth,  for  appellant.  David  S.  Feins- 
wog,  of  Elizabeth,  for  appellees. 

PBB  CUKIAM.  This  Is  an  Interpleader 
snlt.  Ttie  fund  paid  Into  court  by  the  com- 
plainant was  received  by  it  from  one  Phillip- 
po  Rocco.  It  la  claimed,  <m  the  one  hand, 
by  WoIfsKell,  the  receiver,  who  was  appoint- 
ed in  supplementary  proceedings  had  on  a 
Judgment  recovered  against  Rocco  by  one 
lAompson,  and,  on  the  other,  by  the  Held- 
rltter  Lumber  Company,  as  a  creditor  of  Roc- 
coi  We  concur  In  the  conclusion  reached  by 
the  advisory  master  that  the  right  of  the  re- 
ceiver to  the  fund  in  litigation  is  suiterlor  to 
that  asserted  by  the  lumber  company  as  a 
creditor  of  Rocco,  notwithstanding  the  fact 
that  the  moneys  \7blch  were  deposited  by 
Rocco  with  the  complainant  building  and  loan 
association  were  advanced  to  him  by  the  lum- 
ber company  for  the  purpose  of  making  such 
deposit;  and  we  are  content  with  the  views 
expressed  by  the  advisory  master  in  support 
of  that  conclusion. 

The  learned  advisory  master  devotes  a  part 
of  bis  opinion  to  a  consideration  of  the  ques- 
tion whether  an  assignment  made  by  Rocco 
to  the  lumber  company  of  bis  interest  In  this 
fond,  prior  to  Om  date  of  the  anointment  of 
the  receiver,  but  subsequent  to  the  Institatlou 
of  the  supplementary  proceedings  which  re- 
sulted in  the  tatter's  appointment,  vested  In 
the  assignee  a  title  to  the  fond  superior  to 
that  of  the  receiver,  and  reached  the  conclu- 
sion that  It  did  not.  We,  however,  do  not 
find  it  necessary  to  consider  this  queetlon, 
for  the  reason  that  counsel  for  the  lumber 
company,  when  offering  the  assignment  In 
evidence,  specifically  stated  that  they  made 
no  dalm  that  the  effect  of  the  assignment 
was  to  transfer  to  the  lumber  company  the 
tiUe  to  the  fund. 

The  decree  under  review  will  be  affirmedc 


In  re  ATKINSON'S  ESTATE!.    (No.  3202.) 

(Prerogative  CJourt  of  New  Jersey.     Nov.  IB, 
1915.) 

BXECCTOKS    AWD   Adionistbatobs    «=3l09   — 

Fees— Bonds. 

Where  the  delay  in  settling  an  estate  is 
not  unusually  great,  money  paid  by  the  exec- 
utor for  bis  official  bond  to  a  surety  company 
may  properly  be  allowed  on  tbit  settlement. 

[Ed.  Note. — BV)r  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  |i  435-438,  440-447, 
7«3;   Dec.  Di«.  «=>!(».] 

Appeal  from  Orphans'  Court,  Burlington 
County. 

In  the  matter  of  the  estate  of  Aaron  B. 
Atkln8(m,  deceased.  From  a  decree  of  the  or- 
phans' court,  an  appeal  was  taken.   AfBrmed. 

■iOchael  N.  Chanalis,  of  Newarit,  for  appel- 
lant. John  H.  Hutchinson,  of  Bordentown, 
for  respondent. 

BACKES,  Vice  Ordinary.  I  have  been  in- 
formed that  an  appeal  has  been  taken  from 
the  decree  which  vras  advised  on  July  6th 
last  nie  matter  was  before  this  court  on  an 
appeal  from  a*  decree  of  the  orphans'  court  of 
Burlington  county,  sustaining  exceptions  to 
the  account  of  the  executor  of  the  deceased. 
After  hearing  the  arguments  of  counsel  (the 
record  havlni;  been  considered  before  the 
hearing  day)  it  was  announced  that  the  de- 
cree of  the  orphans'  court  would  be  affirmed, 
except  as  to  the  allowance  of  exception  No.  5, 
which  disallowed  a  fee  of  $10  paid  by  the  ex- 
ecutor upon  his  official  bond,  to  a  surety  com- 
pany. This  money  was  actually  laid  out,  and 
it  seemed  to  me  that,  although  the  estate 
could  have  been  settled  earlier,  the  delay  was 
not  so  unusually  great  as  to  warrant  the  dis- 
allowance. 

In  all  other  respects  the  decree  below  was 
affirmed,  for  the  reasons  given  by  the  master 
in  his  report  to  the  orphans'  court,  to  whom 
the  exertions  were  referred. 


STATE  T.  PISANIELLO.    (No.  83.) 

(Conrt  of  Errors  and  Appeals  of  New  Jeraey. 
Nov.  16,  1915.) 

1.  Cbiminal  Law  (ei=3ll49  —  AFPiAi.— Mat- 
ters Reviewable. 

A  motion  to  quash  is  addressed  to  the  dis- 
cretion of  the  trial  court,  and  its  denial  cannot 
be  reviewed  on  strict  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,* 
Cent  Dig.  8S  3039-3043,  30o8 ;   Dec.  Dig.  «=> 
1149.1 

2.  CBnaRAL  Law  «=»1149— AppeaIt— ^vixw. 

As  a  motion  to  quash  precedes  the  trial,  it 
cannot  be  reviewed  under  Criminal  I*rocedure 
Act  (2  Comp.  St  1910,  p.  1863)  |  136,  providing 
for  review  of  rulings  at  trial  resting  m  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  80ii9-8043,  S066;  Deo.  Dig. 
<8a>1149.] 


#3rir«r  other  < 
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3.  Cbiuiital  liAW  «=»970,  1032  —  Appkai, — 
Presentation  of  Gbottnds  or  Ekview  in 
Court  Below. 

Objections  goin|r  to  the  foundation  of  the 
indictment,  as  that  it  charges  no  offense  and  is 
based  on  an  unconstitntional  statute,  may  be 
first  raised  on  motion  in  arrest,  or  even  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IHg.  §§  2445-2462,  2627,  2628, 
2642;   Dec  Dig.  «=9970,  1032.] 

4.  Statutes  «=»64  —  Pabttai,  Invauditt  — 
Sales  or  IdquoB  to  Minobs— Constitu- 
TioNALiTT  OT  Act. 

Acts  1008,  p.  375,  {  8  (2  OoiAp.  St.  1910, 
p.  1769,  {  70f),  relating  to  sales  of  intoxicants 
to  minora,  is  not  unconstitDtional  becanse  the 
preceding  section  of  the  act  is  invalid;  the 
two  sections  not  being  dependent. 

[EM.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |§  68-66,  195 ;    Dec.  Dig.  «=»64.] 

6.   CONSTITUTIONAI,    LAW   «=>240— IWTOXICAT- 

iNo  LiquoBs  <Ss>16— Validitt  of  Statute 

—OrrENSES— Sales  to  Minobs. 

Acts  1908,  {  3,  making  illegal  sales  hy  li- 
censed dealers  to  minors,  is  not  invalid  under 
the  Fourteenth  Amendment  because  inapplica- 
ble to  unlicensed  sales ;  sales  without  license  be- 
ing governed  generally  by  Crimes  Act  (2  Comp. 
St.  1910,  p.  1767)  g  66,  and  Werts  Act  of  1889 
(3  Conip.  St.  1010,  p.  2903). 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  JS  495-600 ;  Dec  Dig. 
€=»240;  Intoxicating  Liquors,  Cent.  Dig.  !§ 
17,  18;   Dec.  Dig.  <^=»15.] 

6.  Statutes  *=»114  — Constbuctioh  — Ttti-e 
OF  Act. 

The  act  of  1908  entitled  a  supplement  to 
"An  act  for  the  punishment  of  crimes,"  which 
in  section  8  denounces  sales  by  licensed  liquor 
dealers  to  minors,  is  not  invalid  because  em- 
bracing several  offenses,  all  of  which  were  not 
expressed  in  the  title,  the  original  act  for  the 
punishment  of  crimes  embracing  many  offenses, 
a  supplement  to  it  need  not  be  limited  to  one. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  g§  145,  147-149 ;   Dec  Dig.  <S=»114.] 

7.  Intoxicating  Liquobs  «=>242— Offenses 
—Punishment. 

As  Acts  1908,  g  8,  which  is  a  supplement  to 
the  Crimes  Act,  malces  the  sale  of  intoxicants 
to  a  minor  a  misdemeanor,  but  prescribes  no 
punishment,  such  offense  is  governed  by  the 
punishment  for  misdemeanors  prescribed  by  2 
Comp.  St.  1910,  p.  1812,  §  218. 

[Bd.  Note.— For  other  cases,  see  IntoxicBting 
Liquors,  Cent  Dig.  gg  356-361 ;  Dec.  Dig.  <S=» 
242.] 

8.  Intoxicatino  Liquors  ®=>132— Sales  to 
Minors — Appuoability  of  Statutes. 

Acts  1908,  g  3,  denouncing  sales  to  minors 
abrogated  the  act  of  1878  (3  Comp.  St.  1910, 
p.  2936)  relating  to  that  subject,  which  was  ap- 
plicable in  the  city  wherein  the  offense  occurred. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  141;    Dec.  Dig.  <@=132.I 

9.  Cbihinal  Law  <8=»1170%  —  Tbial  — Iit- 
PBOFGB  Questions. 

,  In  a  prosecution  for  selling  intoxicants  to 

a  minor,  accused  cannot  complain  of  the  ques- 
tion to  the  prosecuting  witness  whether  he  had 
ever  before  oeen  served  with  liquor,  where  be- 
fore answer  the  witness  was  interrupted  by  ob- 
jection, and  the  prosecutor  stated  he  would  not 
press  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  gg  8129-3135;  Dec.  Dig.  <8=»1170%.] 

10.  Cbiminal  Law  ^=9696  —  Tbiax  —  Objec- 
tions. 

Where  accused  did  not  object  to  questions 
calling  for  improper  evidence,  but  waited  until 


they  were  answered,  the  refusal  of  Ua  motion  to 
strike  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijow,  Cent  Dig.  gg  1639-1644 ;    Dec.  Dig.  «=► 

XI.  CBiMiNAi.  Law  4sall7(^ApPEAi/— Habic- 

lbss  Ebbob. 

The  erroneous  exclusion  of  testimony  later 
given  by  the  same  witness  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  3145-3153 ;  Dec  Dig.  <S=» 
1170.] 

12.  CBnaNAi.  Law  «sa829— Tbiai^Ihstbuc- 

TION, 

The  refusal  of  a  requested  charge  given  ia 
substance  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Oiminal 
Law,  Cent  Dig,  g  2011 ;   Dec  Dig.  «=>829.] 

13.  Intoxicating  Liquors  «=3ie8t  170— Of- 
fenses—Liabilttt. 

A  licensed  dealer  in  intoxicants  is  responsi- 
ble for  all  acts  done  by  his  agent  or  his  wife 
in  the  carrying  on  of  his  business,  unless  tbey 
are  done  without  liis  authority. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  gg  189-192,  184;  Dec  Dig. 
«=»168,  170.] 

Error  to  Supreme  Court 

Antonio  Plsanlello  was  convicted  of  selling 
intoxicants  to  a  minor  under  the  age  of  18 
years.  The  conviction  being  affirmed  by 
the  Supreme  Court,  he  brings  error.  Af- 
firmed. 

The  per  curiam  cqEiiniom  of  the  Supreme 
Court  Is  as  follows: 

The  plaintiff  in  error  was  convicted  of  the 
offense  of  selling  intoxicating  liquor  to  one  Bay- 
mond  Cannon,  a  minor  under  the  age  of  18 
years. 

The  first  ground  of  reversal  is  directed  at  the 
refusal  of  the  motion  to  quash  the  Indictment 
by  the  trial  court.  A  motion  to  quash  is  not 
reviewable  on  a  bill  of  exceptions,  being  a  mat- 
ter in  the  discretion  of  the  court  It  is  not  re- 
viewable as  a  mattter  of  discretion  under  the 
136th  section  of  the  Criminal  Procedure  Act, 
for  the  reason  that  only  those  matters  which 
occur  upon  the  trial  of  the  indictment,  and 
which  are  matters  of  discretion,  are  brought  up 
under  that  section.  Matters  preceding  the 
trial,  or  matters  subsequent  thereto,  do  not  come 
within  the  purview  of  the  statute. 

The  next  ground  of  reversal  is  that  it  was 
error  to  permit  the  prosecuting  witness,  Ray- 
mond Cannon,  to  testify  that  he  had  been  serv- 
ed with  liquor  by  the  defendant  on  other  oc- 
casions ;  but  this  contention  has  no  support  in 
fact,  for,  when  the  witness  started  to  answer  a 
question  directed  to  that  point,  counsel  for  the 
plaintiff  in  error  objected,  and  the  court  there- 
upon interrupted  the  witness  in  his  answer, 
saying,  "I  am  not  quite  sure  about  that"; 
whereupon  the  prosecutor  stated  that  he  would 
not  press  the  question,  and  did  not. 

It  is  next  objected  that  it  was  improper  to 
permit  the  d^endant^  on  his  cros8-examination| 
to  be  interrogated  with  relation  to  the  sale  of 
liquor  to  other  boys.  We  are  inclined  to  think 
the  evidence  was  comjpetent.  But,  whether  so 
or  not,  its  presence  m  the  record  affords  no 
ground  of  reversal,  for  the  court  was  not  asked 
to  pass  upon  its  admissibility.  Counsel  sat  si- 
lent until  the.  questions  were  answered,  and 
there  was,  consequently,  no  ruling  of  the  trial 
court  upon  tiAa  matter.  The  refusal  to  strike 
out  the  questions  and  answers  after  they  had 
come  in  was  proper. 

The  exclusion  of  testimony  offered  by  the 
plaintiff  in  error  through  the  witness  Ademo, 
relating  to  his  bdng  requested  by  plaintiff  ia 
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error  to  eject  Raymond  on  the  occasion  speci- 
fied in  the  indictment,  was,  if  improper,  harm- 
less, because  the  proof  came  in  afterwards  by 
the  same  witness. 

At  the  dose  of  tiie  case  there  was  a  motion 
to  direct  a  verdict  made  upon  two  groands: 
First,  that  the  indictment,  under  the  supplement 
of  1908  to  the  Crimes  Act,  was  invalid,  because, 
under  the  act  of  1878,  violations  of  the  law 
prohibiting  the  sale  of  liqaor  to  minors  were 
made  triaole  before  a  police  magistrate.  If 
there  la  a  conflict  between  the  earlier  and  the 
later  statute,  the  later  mnst  be  accepted  as 
settling  the  law.  The  indictment,  therefore,  was 
proper.  Another  ground  relied  on  for  the  di- 
rection of  a  verdict  was  that  the  supplement  of 
1908  was  unconstitutional.  It  may  be  that 
those  provisions  of  the  act  referred  to  by  coun- 
sel violate  constitutional  provisions,  but  whether 
they  do  or  not  is  immaterial ;  for  the  third 
section  of  the  act  does  not,  and  that  is  the  pro- 
vision upon  whidi  the  indictment  was  based. 
Where  some  portions  of  a  statute  are  unconsti- 
tutional, the  whole  act  will  not  fall,  unless  it  is 
manifestly  the  legislative  intent  that  it  shall 
stand  or  fall  as  a  unit.  As  these  were  the 
onl^  grounds  suggested  to  the  trial  conrt  upon 
which  the  motion  to  direct  a  verdict  was  rested, 
we  cannot  consider  other  grounds  suggested  for 
the  first  time  in  this  court  by  counsel  for  plain- 
tiff in  error. 

Farther,  it  is  contended  that  it  was  harmful 
error  to  refuse  to  charge  the  following  request: 
"If  you  find  that  the  wife,  or  agent,  of  the  de- 
fendant sold  the  liquor  to  the  boy.  Cannon,  on 
October  12,  1918,  and  that  the  defendant  did 
not  make  any  sales  in  person,  then  you  cannot 
find  him  guilty  of  the  misdemeanor  charged  in 
the  indictment"  The  plaintiff  in  error  can  take 
ootliing  l>y  this  contention.  In  the  first  place, 
this  request  was  t^azged  in  its  essence.  In  the 
second  place,  the  legal  proposition  contained  in 
it  is  unsound ;  for  the  defendant  is  responsible 
for  all  acts  done  bv  his  agents,  or  his  wife,  in 
the  canning  on  of  his  business,  unless  they  are 
done  without  his  authority. 

Lastly,  it  is  contended  that  the  charge  with 
relation  to  what  constitutes  a  reasonable  doubt 
was  inaccurate.  We  find  nothing  in  the  lan- 
guace  of  the  trial  court  which'  Justifies  titis  as- 
sertion. 

The  Judgment  under  review  will  be  affirmed. 

Clarence  Kelsey,  of  Jersey  City,  for  plaln- 
tm  in  error.  Robert  S.  Hndspeth,  Prosecu- 
tor of  the  Pleas,  and  George  T.  Vlckers, 
Aast  Prosecutor,  both  of  Jersey  Oty,  for 
the  State. 

PARKER,  J.  [1]  The  law  seems  to  be  set- 
tled that  a  motion  to  quash  is  addressed  to 
the  discretion  of  the  court,  aud  the  denial  of 
such  a  motion  per  se  and  without  reference! 
to  its  functloQ  as  a  foundation  for  a  later 
motion  addressed  to  the  legality  of  the  in- 
dictment is  not  reviewable  on  strict  writ  of 
error.  State  v.  Meeker,  72  N.  J.  Law,  210, 
61  AtL  381.  Prior  to  that  decision  the  point 
liflfd  been  mooted,  but  not  decided.  Parka  t. 
State,  62  N.  J.  Law,  664,  665,  43  Atl.  52.  The 
Supreme  Court  properly  followed  the  ruling 
In  the  Meeker  Case. 

[I]  The  Supreme  Court  further  held  In 
tbe  case  at  bar  that  the  denial  of  a  motion 
to  quash  could  not  be  reviewed  under  sec- 
tion 136  (although  that  section  expressly 
provides  for  a  review  of  rulings  resting  in 
discretion),  because  It  relates  only  to  "pro- 
ceedings bad  npon  the  trial,"  and  a  motion  to 


quash  Ja  normally  made  before  the  Jury  Is 
sworn.  In  State  v.  Meeker,  supra,  the  late 
Jtistlce  Dixon,  speaking  for  this  court,  treat- 
ed the  denial  of  a  motion  to  quash  as  review- 
able under  section  136,  and  this  court  decid- 
ed it  on  Its  merits;  but  the  court  evidently 
overlooked  the  language  of  the  statute, 
which,  In  addition  to  the  dause  Just  quoted, 
says; 

"It  it  appear  from  such  record  [of  the  entire 
proceedings  had  upon  tbe  trial]  that  the  plain- 
tiff in  error  on  the  trial  below  suffered  mani- 
fest wrong  or  injury,  either  in  the  admission  or 
rejection  of  testimony,  •  •  •  or  in  the 
charge  of  the  court,"  etc. 

On  mature  coasideratlon,  we  ajgree  with 
the  view  of  the  Supreme  CJourt  that  a  re- 
fusal to  quash  is  not  reviewable  under  sec- 
tion 136.  This  would  clearly  be  so  If  the 
indictment  had  been  brought  Into  the  Su- 
preme Court  by  certiorari  and  returned  to 
the  court  below  for  trial.  That  a  matter 
occurring  after  trial  la  not  reviewable,  as, 
e.  g.,  denial  of  a  new  trial,  was  held  In  State 
v.  Van.  Stavem,  67  N,  J.  Law,  235,  51  AU. 
689. 

[S]  But  the  same  points  urged  In  the  mo- 
tion to  quash  were  repeated  on  a  motion 
to  direct  an  acquittal,  and  the  denial  of 
that  motion  was  reviewed  In  the  Supreme 
Court  As  they  go  to  the  foundation  of  the 
indictment,  they  could  be  raised  for  the  first 
time  on  motion  in  arrest  of  Judgment,  or 
even  in  the  appellate  court,  for  they  al-e 
apparent  on  the  record.  State  v.  Flynn,  76 
N.  J.  Law,  473,  72  Atl.  296;  15  Cent  Dig. 
"Criminal  Law,"  {  2627;  12  Cyc  811,  812. 
So  ve  need  not  gtop  to  consider  whether  it  Is 
proper  practice  to  move  for  the  direction  of 
an  acquittal  at  the  close  ot  the  evidence 
on  the  ground  that  the  indictment  falls 
to  charge  a  crime.  The  denial  of  such  a  mo- 
tion was  reviewed,  and  certain  counts  of  the 
Indictment  held  bad.  In  State  v.  Terry,  72 
K.  J.  Law.  375,  377,  61  Atl.  148. 

[4]  Taking  up  the  points  urged  against  the 
substance  of  the  Indictment  on  the  merits, 
they  are: 

1.  The  alleged  unconstitutionality  of  tbe 
act  of  1908  (P.  L.  375;  0.  S.  p.  1769,  pi.  70d 
et  seq.).  The  section  now  In  question  Is  sec- 
tion 3,  pi.  70f.  It  is  true  that  section  2  of 
that  act  rvas  declared  unconstitutional  aa 
infringing  the  Fourteenth  Amendment  of  the 
federal  Constitution  (In  re  Van  Home,  74 
N.  J.  Eq.  600,  70  Atl.  986),  but  on  grounds 
quite  inapplicable  to  section  3,  as  pointed 
out  by  the  Supreme  Court 

[5]  The  point  that  section  3  of  the  act  of 
1908  restricts  the  criminality  of  sales  to 
minors  to  sales  by  licensed  sellers  is  with- 
out substance,  as  sales  without  license  gen- 
erally are  covered  by  other  statutes,  e.  g., 
Crimes  Act,  i  66;  Werts  Act  1889  (O.  S.  p. 
2903  et  seq.)  {{  1,  2.  The  object  of  the  sec- 
tion under  consideration  was  to  limit  the 
lawful  sales  that  might  be  made  by  licensed 
sellers.    As  between  the  latter  there  Is  no 


Digitized  by 


Google 


92 


96  ATIiANTIC  REPORTEB 


(N.J. 


dlscttmiiiatloiL  And  In  any  erent  tbe  Four- 
teenth Amendment  Is  not  applicable.  Ho- 
bbken  r.  Goodman,  68  N.  J.  Law,  217,  51  AtL 
1092. 

[6]  Tlie  point  that  the  tiUe  of  the  act  of 
1908  is  insufficient  because  it  is  a  supple- 
ment to  tbe  Grimes  Act,  and  tbe  act  em- 
braces several  offenses,  seems  frivolous.  The 
"act  for  the  punishment  of  crimes"  embraces 
many  offenses,  and  no  reason  appears  why  a 
supplement  to  it  should  be  limited  to  one. 

[7}  It  is  also  urged  that  tbe  act  of  1908 
prescribes  no  punUihment.  It  provides  that 
certain  offenses  shall  be  misdemeanors ;  and 
as  a  supplement  to  the  Crimes  Act  it  be- 
comes part  of  that  act,  wherein  the  punish- 
ment of  misdemeanors  is  prescribed.  C.  S. 
p.  1812,  {  218. 

[I]  Finally  it  Is  urged  against  the  indict- 
ment that  the  act  of  1908  is  inapplicable  in 
Jersey  City  because  a  prior  act  of  1878  ap- 
plies. O.  8.  p.  2936.  We  concur  In  the  view 
of  the  Supreme  Court  that  the  later  statute 
Is   controUtag. 

[•-13]  The  other  points  relate  to  rulings 
on  evidence  and  the  charge  of  the  court  and 
alleged  refusal  to  charge  as  requested.  We 
have  examined  them,  and  find  it  unnecessary 
to  add  anything  to  the  per  curiam  opinion 
of  the  Supreme  Court. 

The  Judgment  will  be  affirmed. 


SOCIETY  FOR  ESTABLISHING  USEFUL 

MANUFACTIUKS  v.  CITY  OF 

PATERSON  et  tH 

(Supreme  Gcrart  of  New  Jersey.    Dec.  16, 1915.) 

1.  Taxation  <S=»286— Bxeuptiow  from  Taxa- 
tion—Manufactubino  Companies. 

Under  Act  Nov.  22,  1791  (Paterson's  Laws 
1800,  p.  104),  iDCorporatiu!;  the  society  for  es- 
tablishing useful  manufactures  and  exempting 
its  lands,  etc.,  from  taxation,  construed  as  ex- 
empting <Hily  such  real  estate  as  is  held  by  the 
corporation  for  the  purpose  of  its  iijcorporation, 
where  power  plants  were  utilized  by  it  for  tlie 
purpose  of  manufacturing  electricity  for  use  by 
fflillowners,  tbe  corporation's  disposal  of  Its 
surplus  product  to  another  corporation  until 
tbe  machmery  of  other  mills  was  adapted  to  the 
use  of  electric  power  was  not  inconsistent  with 
the  charter  obligation  or  limitation  of  the  so- 
ciety. 

lEd.   Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  §$  383-385 ;    Dec.  Dig.  <3=9236.] 

2.  COBPOKAnONS  ®=>14— CORFOBATK  POWEBS 
— CONSTBUCTION  OF  ChABTEB  —  "ManUFAC- 
TCBINO." 

The  production  of  electricity  is  a  specie  of 
manufacturing  and  witbia  the  charter  power  of 
the  society  for  establishing  useful  mnnufactures 
incorporated  by  Act  Nov.  22,  1791,  with  author- 
ity to  engage  in  manufacturing,  etc.,  especially 
in  view  of  section  37,  providing  that  such  act 
shall  in  all  things  be  construed  in  the  most 
favorable  manner  for  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  16-22;    Dec.  Dig.  «=9l4.] 

3.  Taxation  «=32S6— Exemption  tbou  Tax- 
ation—Manufactubino  COMPANIKS. 

Under  Act  Nov.  22,  1791,  providing  that 
the  lands,  tenements,  hereditaments,  goods,  and 


chattels  of  the  society  thereby  incorporated  riiall 
be  exempt  from  taxation  for  state  or  county  uses 
or  any  other  use,  provided  that  the  exemption 
as  touching  lands,  tenements,  and  hereditaments 
shall  continue  in  force  for  ten  years  only,  after 
which  term  it  shall  be  lawful  to  lay  sudi  taxes 
for  the  use  of  the  state,  a  school  tax  levied  by 
a  city  was  not  a  tax  raised  for  state  purposes, 
and  the  corporation's  land,  etc.,  was  exempt 
from  such  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  888-S86;    Dec.  Dig.  «=»236.] 

4.  Taxation  «=>20T  —  BIxemptions  fbok 
Taxation— Revocabhity  of  Exemption. 
Act  Nov.  22,  1791,  exempting  from  taxation 
the  property  of  the  society  thereby  incorporat- 
ed, constitutes  an  irrepealable  contract  with 
the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  339;    Dea  Dig.  «=>20T.l 

Certiorari  by  the  Society  for  Establishing 
Useful  Manufactures  against  the  City  of 
Paterson  and  others  to  review  tax  assess- 
ments.   Assessments  and  taxes  vacated. 

Argued  before  PARKER.  MINTURN,  and 
KALISCH,  JJ. 

John  B.  Humphreys,  of  Paterson,  for  prose- 
cutor. Eidward  F.  Merry,  of  Paterson,  for 
defendants. 

MINTURN,  J.  The  taxing  authorities  in 
the  city  of  Paterson  imposed  upon  the  hydro- 
electric plant  of  tbe  prosecutor  In  that  dty 
a  tax  for  the  .vear  1914.  The  imposition  of 
the  tax  is  resisted  by  the  prosecutor,  upon 
the  ground  that  the  property  In  question  is 
exempt  from  taxation,  under  the  provisions 
of  its  charter  as  construed  by  the  dedsions 
of  this  court 

The  Society  for  Establishing  Useful  Manu- 
factures was  incorporated  November  22,  1791 
by  a  special  legislative  act  (Paterson's  Laws 
1800,  p.  104),  which  act,  after  reciting  in  its 
preamble  that  the  establishing  of  the  society 
in  this  state  "will  be  conducive  to  the  public 
interest,"  provided  in  its  fourth  section  as 
follows: 

"And  tbe  more  effectually  to  encoucage  so 
useful  and  beneficial  an  establishment;  be  it 
further  enacted  by  the  authority  aforestdd,  that 
all  the  lands,  tenements,  hereditaments,  goods 
and  chattels,  to  the  said  society  belonging,  shall 
be,  and  they  are  hereby  declared  to  be  free,  and 
exempt  from  all  taxes,  charges  and  imposi- 
tions whatsoever,  under  the  authority  of  this 
state,  whether  for  state  or  cotmty  uses,  or  for 
any  other  use  whatsoever.  Provided  always, 
that  the  said  exemption  shall  not  be  construed 
to  extend  to  the  private  or  separate  property 
of  any  member  of  the  said  corporation,  in  hU 
or  her  individual  capacity;  and  as  touching 
the  lands,  tenements,  and  hereditaments,  oi 
tbe  said  society,  shall  continue  in  force  for  tbe 
term  of  ten  years  («ly,  after  which  term  it 
slmll  be  lawful  to  lay  such  taxes,  for  the  use 
of  the  state  upon  tbe  said  lands,  tenements,  and 
hereditaments,  as  shall  be  laid  upon  other  lands, 
tenements  and  hereditaments  of  like  value,  na- 
ture or  description:  Provided  nevertheless,  that 
in  case  tbe  said  taxes  shall  be  laid  by  way  of 
assessment,  it  shall  be  according  to  a  certain 
rate  per  centum,  to  be  prescribed  in  the  law, 
laying  such  taxes,  of  the  true  and  absolute  value 
of  the  lands,  tenements,  or  hereditaments, 
whereupon  tbe  same  shall  be  laid  or  assessed. 
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and  shall  not  extend  directly  or  indirectly  to  the 
moneys,  ^oods,  or  chattels,  whether  in  possession 
or  a<ition,  or  to  the  profits,  teal  or  supposed, 
of  the  said  socie^." 

This  legislation  baa  frequently  been  the 
Babject  of  Judicial  constnictlon,  wltb  the 
uniform  result  of  conceding  to  the  society  an 
exemption  from  taxation  npon  such  real  es- 
tate as  Is  held  by  It  for  the  imrpoee  of  its 
lncori)oratlon. 

In  State  v.  Flavel  et  aL  (February  term, 
1854)  24  N.  3.  Law,  3T0,  Ctalef  Justice  Ozeen, 
speaking  for  this  court,  said  tbat: 

"The  lands  and  real  estate  of  the  Society  for 
Bstablishing  Useful  Mannfactures  are  by  Tir- 
tue  of  the  fourth  section  of  their  charter  ex- 
empt from  all  taxes,  except  those  raised  for  state 
purposes.  This  exemption  only  extends  to  such 
real  esta^  as  is  held  by  them  for  the  purposes 
of  their  incorporation ;  it  includes  their  miUs, 
mill  lots,  ana  water  power,  but  does  not  in- 
<d«de  mountain  lots,  farming  lands,  or  build- 
ing lots." 

In  f  oar  Babaequent  case*  reported  In  the 
aame  volume,  L  e.,  City  of  Pateraon  v.  Socie- 
ty, etc.,  24  N.  J.  lAw,  400,  State  ▼.  POWs, 
24  N.  J.  Law,  402,  State  t.  BlondeU.  24  N.  J. 
I4tw,  406,  and  State  t.  Powers,  24  N.  J. 
Law,  406,  ttals  court  dealt  wiai  the  subject 
of  taxation  Imposed  upon  the  property  of  tbe 
praaecntor,  under  vailons  contentions,  and 
disposed  of  tbe  Questions  there  presented  In 
tbe  light  of  the  language  of  tbe  Chief  Justice 
adverted  to,  suatelnlng  the  exemption. 

In  the  Coort  of  Chancery,  upon  the  author- 
ity of  these  adJwUcattons,  a  like  condnslon 
was  reached  upon  an  application  for  an  In- 
Junction  to  restrain  tbe  corporation  from 
transacting  Its  bnslneas  toe  nonpayment  of 
tbe  state  tax  Imposed  by  the  tax  act  of  1884 
(P.  L.  p.  31).  In  the  same  court,  In  an  eaiU- 
er  case,  Chancellor  WlUlamson,  In  an  opinion 
supplied  to  the  reporter  in  the  case,  by  the 
late  Vice  Chancellor  Pitney,  reviews  the  his- 
tory of  the  society,  and  presents  an  Interest- 
ing reeumS  of  its  powers  under  Its  charter 
and  the  law.  Society  v.  Mortis  &  Bssez  Oa^ 
nal  Co..  30  N.  J.  Bq.  145. 

In  the  light  of  this  declared  status,  the 
defendants  Imposed  the  assessment  for  taxes 
upon  the  hydro-electric  power  plant  and  a 
steam  plant  located  tqwn  lands  of  tbe  society 
which  have  been  In  Its  ownership  for  many 
years.  These  plants  are  ased  for  generating 
and  distributing  electric  power  for  manufac- 
turing purposes  to  mlUowners  situated  along 
the  banks  of  the  Passaic  river. 

[1]  Tbe  insistence  of  the  prosecutor  la 
tbat,  under  tbe  charter  of  the  society,  these 
properties  are  exempt  from  taxation  as  part 
of  tbe  manufacturing  system  of  tbe  society. 
We  see  no  escape  from  the  conclusion  under 
the  testimony  tbat  the  powec  plants  in  ques- 
tion are  ntiUxed  by  tbe  society  for  the  pur- 
pose of  manufactariag  electricity^  for  use  by 
the  mlUowners  alMig  tbe  Passaic  river,  and 
with  tbe  further  purpose  in  view  of  dlspos- 
taig  of  any  surplus  product  to  tbe  Public 
Service  OorporaUoB,  for  its  particular  xises, 
ontU  such  surplus  shall  be  taken  up  by  the 


future  adaptation  of  the  machinery  oi  other 
mlllB  to  aoQAiirlng  their  motive  power  electri- 
cally, Instead  of  mechanically,  the  use  by 
the  Public  Service  Company,  thus  gradually 
dlmlnlshtDg  until  it  shall  be  oitirely  elimi- 
nated. Such,  use  of  the  surplus  .product  is 
not  Inconsistent  with  the  charter  obligation 
or  limitation  of  the  society,  because  its  fail- 
ure to  so  employ  the  surplus  product  would 
result  in  wanton  waste  of  a  commercial  prod- 
uct, a  condition  which  we  must  assume  was 
not  contemplated  by  the  Legislature  in  pre- 
scribing the  charter  limitations  of  the  so- 
ciety. 

[2]  That  the  prodactloo  of  electricity  is  a 
species  of  manufacturing,  and  therefore  with- 
in the  charter  power  of  the  prosecutor,  seems 
to  be  abundantly  siqiported  by  Judicial  deci- 
sion, wherein  kindred  questicms  have  pre- 
sented thti  inquiry  for  determination.  Peo- 
ple V.  Wemple,  129  N.  T.  543,  29  N.  B.  808, 
14  U  R.  A.  708;  Frederick  Co.  v.  Frederick 
City,  84  Md.  599,  86  AtL  862,  86  L.  R.  A.  130. 

If  there  were  an  existing  doubt  as  to  the 
interpretation  to  be  given  this  term  in  Us 
application  under  nuiltlfonn  statutes,  in 
which  it  ia  employed  in  various  states,  the 
legislative  direction  contained  in  the  thirty- 
seventh  section  of  the  charter  of  the  society 
that,  "This  act  shaU  in  aU  things  be  constru- 
ed in  the  most  favorable  maimer  for  the 
said  respective  corporations,"  would  seem  In 
this  Instance  to  relieve  the  situation  of  all 
reasonable  doubt 

[3]  It  is  contended,  how«v»,  that  tbat 
part  of  the  tax  In  questlen  representing  tbe 
school  tax  is  a  tax  ralmd  for  state  purposes, 
and  that,  under  State  v.  Slavel,  ubi  supra, 
the  society  can  claim  no  exemption  against 
a  state  tax.  Tbe  language  of  tbat  decision 
adjudged  tbe  society  to  be  liable  "to  taxes 
under  the  authority  of  the  state  fov  the  use 
of  the  state  only." 

The  case  of  Blcdo  v.  Hoboken,  69  N.  J. 
Law,  108,  54  AU.  801,  is  dted  as  authority 
for  the  contention  tbat  the  present  school 
tax  ia  a  state  tax  for  state  uses  only,  and 
that  the  prosecutor  is  subject  to  'assessment 
therefor.  We  do  not  so  interpret  that  ad- 
judication. It  it  be  at  all  determinative 
of  the  question  at  bar,  the  history  of  school 
legislation  in  this  state,  as  outlined  by  Mr. 
Justice  Dixon  In  his  opinion  in  the  case, 
would  lead  to  tbe  OMitrary  conclusion;  for 
he  states  that  prior  to  the  constitutional 
amendments  of  1875  nothing  can  be  discover- 
ed in  onr  legislative  history  on  the  subject 
of  public  education  "which  does  not  point  to 
tbe  support  and  management  of  common 
schools  in  cities,  and  in  other  municipalitiea 
as  a  matter  more  or  less  of  local  concern." 
To  this  It  may  be  added  that  since  the  pe- 
riod referred  to,  while  the  state  has  Inter- 
vened by  leglslatl<»i,  as  under  the  present 
school  act,  for  the  purpose  of  establishing 
a  uniform  system  of  education  and  super- 
vising the  same  in  its  distribution  and  opera- 
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tlon  among  the  school  districts,  the  collection 
of  the  tax  and  Its  nse  was  primarily  for  lo- 
cal purposes.  The  manifest  object  of  state 
Intervention  was  for  the  purpose  of  securing 
uniformity  of  legislation  and  administration 
in  the  management  and  control  of  school 
affairs.  Therefore  only  in  the  extremely 
liberal  sense  that  every  tax  Imposed  by  law 
is  ex  necessitate  a  state  tax  can  the  tax  in 
question  under  our  legislative  treatment  of 
the  subject  be  so  construed. 

[4]  We  think  that  the  act  of  1868  (P.  L. 
1868,  p.  1091)  entitled  "An  act  to  develop 
and  improve  the  water  power  of  the  Passaic 
river."  even  If  construed  as  the  prosecutor 
contends,  in  no  wise  militates  against  the 
right  of  exemption  claimed  by  the  society 
under  its  charter,  which,  in  our  Judgment, 
constitutes  an  Irrepealable  contract  with  the 
state.  Singer  Mfg.  Co.  v.  Heppenheimer,  58 
N.  J.  Law,  633,  34  Ati.  1061,  32  L.  R.  A.  643; 
Hancock  (Comptroller)  v.  Singer  Mfg.  Co.,  62 
N.  J.  Law,  289,  41  AtL  846,  42  U  R.  A.  852; 
State  Bd.  V.  Morris  &  Essex  R.  R.,  49  N.  J. 
lAw,  103,  7  Atl.  826;  Mt.  Pleasant  Cemetery 
V.  Newark,  52  N.  3.  Law,  539,  20  Atl.  832. 
But,  aside  from  that  conclusion,  we  find  noth- 
ing in  the  case  from  which  we  may  conclude, 
as  the  defendants  Insist,  that  the  property 
in  question  was  acquired  by  the  society  un- 
der that  act,  and  consequently  became  sub- 
ject to  its  provisions  regarding  taxation. 
The  act  apparently  was  designed  to  empower 
the  prosecutor  to  condemn  lands  for  the  pur- 
pose of  Increasing  the  efficiency  of  its  plant 
as  a  manufacturing  concern,  by  enabling  the 
society  to  dam  the  river,  and  thereby  create 
ponds  and  leaetvcin  for  the  storage  of  ad- 
ditional power. 

Our  examination  of  the  remaining  conten- 
tions of  the  defendants  leads  us  to  conclude 
that  they  are  of  no  moment. 

The  result  is  that  the  assessments  and  tax- 
es under  review  must  be  vacated. 


OliOBIBDX   et   al.    v.    LIOHTHIPB    et   aL 
(No.  75.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1916.) 

(UyUabut  by  the  Vourt.) 
Vkndob  and  Pubchabbb  ^=3231— Rboistba- 

TION    OF   TiTLB   —    NOTIOK   —    "PuBCHASEB" 

— Building  Kestbictions. 

The  word  "purchasers,"  in  section  53  of  the 
act  respecting  conveyances  (2  Comp.  St  1910, 
p.  1552),  means  purchasers  of  the  same  land, 
and  not  nurchasers  from  the  same  grantor.  A 
purchaser  of  other  land  from  the  same  grantor 
is  not  charged  with  notice  of  building  restric- 
tions contained  in  an  earlier  deed  not  in  his 
chain  of  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  43,  56,  487,  513-539; 
Dee.  Dig.  «i=9231. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,   Purchaser.] 


Appeal  from  Supreme  Court. 

Action  by  William  L.  Glorienx  and  anoth- 
er against  Charles  F.  Lightblpe  and  others. 
From  Judgment  for  plaintiffs,  defendants  ap- 
peaL    Reversed,  and  venire  de  novo  awarded. 

Charles  F.  Llghthlpe,  of  Orange,  for  appel- 
lants. Lehlbach  &  Johnson,  of  Newark,  for 
appellees. 

SWATZB,  3.  This  is  an  action  on  cove- 
nants for  title  contained  in  a  deed  from  the 
defendants,  heirs  of  Charles  A.  Llghthlpe,  to 
William  L.  Olorieux.  The  breach  alleged 
is  the  existence  of  an  incumbrance  in  the 
form  of  building  restrictions.  This  is  said 
to  have  been  created  by  a  covenant  in  a  deed 
for  adjoining  land  made  by  Charles  A. 
Llghthlpe,  the  ancestor,  to  one  Marsh,  In 
which  Llghthlpe  covenanted  that  he  would 
not  convey  the  land  subsequently  conveyed 
by  his  heirs  to  Glorienx,  unless  the  grantee 
should  enter  into  a  covenant  of  the  same 
nature,  purport,  and  effect  as  that  made  tiy 
Marsh,  which  should  be  inserted  in  tlie  deed. 
Lighthipe's  Iieits  conveyed  to  Olorieux  with- 
out inserting  the  covenant.  Qlorlenx  him- 
self testified  that  he  had  no  actual  knowledge 
of  any  restrictions  upon  the  land  conveyed  to 
him,  and  his  counsel  in  argnmrat  makes  the 
same  concession.  Since  the  very  foundation 
of  an  equitable  servitude  is  notice  to  the 
purcliaser  of  the  servient  tenement,  the 
plaintiff's  case  falls  unless  the  record  of 
the  deed  to  Marsh  constitutes  statutory  no- 
tice. If  the  Marsh  deed  were  in  the  plain- 
tiff's chain  of  title,  the  case  would  pre- 
sent no  difficulty.  It  Is  not,  and  we  are 
confronted  with  the  question  of  th&  effect  as 
notice  of  a  prior  recorded  deed  b^  the  same 
grantor,  but  for  other  lands.  Prior  to  the 
act  of  1883  (P.  U  p.  216;  O.  S.  p.  882,  pL 
14&-145) ,  the  effect  of  the  record  as  notice 
was  determined  by  principles  of  equity,  and 
was  limited  to  deeds  in  the  chain  of  title  of 
the  person  sought  to  be  charged.  Losey  v. 
Simpson,  11  N.  J.  Bq.  246 ;  H.  C.  Tack  Go. 
v.  Ayers,  56  N.  J.  £3q.  66,  38  AtL  194 ;  Chan- 
dley  V.  Robinson,  76  Atl.  180;  Murray  v. 
Ballon,  1  Johns.  Oh.  (N.  Y.)  566;  Meacham  v. 
Blaess,  141  Mich.  258,  104  N.  W.  670.  See, 
also,  18  Ann.  Caa  17.  Such  also  was  the  rule 
in  other  JurlsdicUons.  39  Cyc.  1719,  1728. 
And  the  rule  was  so  stated  In  this  court  in 
Mitchell  V.  D'OUer,  68  N.  J.  Law,  876,  384, 
53  Atl.  467,  59  L.  R.  A.  949,  although  the 
present  question  was  not  necessarily  Involved 
In  the  decision.  The  reason  for  imputing 
notice  as  stated  by  dilef  Justice  Beasley 
speaking  for  this  court  in  Brewer  v.'  Mar- 
shaU,  19  N.  J.  Bq.  537,  641,  97  Am.  Dec  679, 
excludes  that  Imputation  where  the  deed  re- 
lied on  is  not  in  the  chain  of  title  <rf  the 
party  to  be  charged.    The  court  said: 

"The  law  conclusively  charges  him  with  mtA 
information,  because  die  deed  which  contains 
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tUa   restrictiTe   amement   coiutitntes  on«  of 
the  muniments  of  nia  own  tide." 

The  rale  Is  recognized  by  the  text-writers. 
Story  on  Eq.  Jnr.  {  400;  Pomeroy  on  Eq.  Jur. 
I  668;  note  to  Le  Neve  t.  Le  Neve,  2  Ii.  O- 
Eq.    (4th   Ed.)    190. 

The  act  of  1883  provided  that  the  record 
eliould  become  and  be  forthwith  notice  to  all 
parsons  of  the  ezecntlon  thereof.  This  act 
was  repealed  in  1898  (P.  L.  p.  713)  and  can- 
not affect  the  present  case  since  Glorieux 
did  not  take  title  until  1910.  The  case  turns 
upon  the  construction  of  the  act  respecting 
conveyances  of  1898  (P.  U  p.  670),  and  the 
supplement  of  1003  (P.  L.  p.  489;  O.  B.  p. 
186S,  pi.  58;  Id.  page  1666,  pi.  67a-67c). 
The  act  of  1903  adds  nothing  material  to 
the  present  case.  It  seems  to  have  been  in- 
tended to  permit  the  record  of  certain  In- 
Btmments  not  mentioned  in  the  twenty-first 
section  of  the  act  respecting  conveyances, 
Bitd  may  have  been  suggested  by  the  dlfflcal- 
ty  that  arose  in  Lembeck  &  Detz  Eagle  Brew- 
ing Co.  V.  KeUy,  63  N.  X  Eq.  401,  61  Atl. 
794.  The  act  of  1903  was  not  necessary  to 
authorize  the  record  of  the  deed  from  Ligbt- 
til^  to  Marsh  since  that  was  clearly  author- 
ized by  section  21.  Tlie  act  added  nothing 
to  the  effect  of  the  record  as  notice,  since 
tv  virtue  of  section  63  the  record  was  notice, 
not  only  of  the  execution  of  the  deed,  but 
of  the  contents  thereof.  The  only  effect  of 
the  act  of  1903  was  to  extend  the  provisions 
of  section  63  to  other  Instruments.  The  case 
turns,  therefore,  upon  the  construction  of 
section  63.  The  language  of  that  section  is 
narrower  and  more  limited  than  that  in  the 
act  of  1883.  Where  the  earlier  act  made  the 
record  notice  to  all  persons,  the  act  of  1898 
made  it  notice  only  to  subsequent  Judgment 
creditors,  purchasers,  and  mortgagees.  The 
words  material  to  the  present  case  are  "sub- 
sequent purchasers."  Unless  Glorieux  was  a 
"subsequent  purchaser,"  the  statute  did  not 
make  the  record  notice  as  to  him.  The  ques- 
tion otherwise  stated  is  whether  "subsequent 
purchaser"  means  subsequent  purchaser  from 
the  same  grantor,  or  subsequent  purchaser 
of  the  same  land.  Ttie  more  natural  meaning 
la  subsequent  purchaser  of  the  same  land. 
In  most  cases  it  is  probable  that  the  grantor 
owns  no  other  land.  Even  where  be  holds 
other  tracts,  we  must  logically  hold  either 
that  the  statutory  notice  applies  only  to  the 
particular  land  described  in  the  deed  or  af- 
fects all  other  land  owned  by  the  grantor  at 
least  in  the  same  county,  whether  in  the  same 
or  different  municipalities,  whether  on  the 
same  street  or  different  streets.  The  limi- 
tation to  adjoining  land  suggested  by  the 
learned  Vice  CJhancellor  in  Howland  v.  An- 
drus,  80  N.  J.  Eq.  276,  at  page  282,  83  Atl. 
982,  is  not  suggested  by  any  language  in 
the  statute  and  would  lead  to  an  anomalous 
situation.  It  would  charge  with  notice  the 
purchaser  of  an  adjoining  lot,  but  not  the 
purchaser  of  the  next  lot  but  one,  on  the 
■one  large  tract. 


The  constructton  we  adopt  la  In  line  with 
the  history  and  purpose  of  the  registry  acts 
and  the  doctrine  of  constructive  or  Statutory 
notice  founded  thereon.  The  purpose  was  to 
protect  purchasers  of  land'  which  bad  already 
been  conveyed  by  an  unrecorded  deed  by 
making  that  deed  void  as  to  them.  Ibis  pur- 
pose did  not  require  that  the  failure  to  re- 
cord should  make  the  deed  void  as  to  subse- 
quent purchasers  of  other  land.  The  words 
"subsequent  purchaser"  occur  in  section  54 
as  well  as  in  section  63;  in  fiict,  their  use 
In  connection  with  the  other  language  of 
section  54  antedates  as  matter  of  legislative 
history  their  use  In  section  53.  The  former 
use  goes  back  to  the  act  of  1799  (Paterson's 
Laws,  p.  399):  the  latter  to  1898  only.  The 
words  ought  to  have  the  same  construction 
in  both  sections.  To  attribute  to  them  in 
section  54  the  meaning  of  subsequent  pur- 
chasers from  the  same  grantor  would  lead  to 
an  absurdity.  Section  54  provides  that  an 
unrecorded  deed  shall  be  void  as  to  a  sub- 
sequent purchaser  in  good  faith  for  value, 
and  if  subsequent  purchaser  means  a  pur- 
chaser from  the  same  grantor  but  of  differ- 
ent land,  then  the  owner  of  land  by  an  un- 
recorded deed  would  be  unable  to  sue  for  a 
trespass  if  the  trespasser  happened  to  tie  a 
subsequent  purchaser  from  the  same  grantor. 
This  is  obviously  absurd,  and  it  is  absurd 
because  it  extends  the  meaning  of  the  words 
beyond  the  necessity  of  the  mischief  to  be 
cured.  Yet  we  must  go  to  that  extent  un- 
less we  hold  that  subsequent  purchaser  in 
section  64  means  only  subsequent  purchaser 
of  the  land.  If  we  give  the  words  that  mean- 
ing in  section  54,  we  must  give  them  the 
same  meaning  In  section  53.  This  is  demon- 
strated by  a  consideration  of  the  American 
doctrine  of  notice  by  the  record.  That  doc- 
trine arose  by  Implication  from  the  statu- 
tory provision  (now  found  in  section  54)  mak- 
ing an  unrecorded  deed  void  as  to  subsequent 
purchasers.  The  fact  that  a  deed  was  void 
as  to  a  subsetiuent  purchaser  made  it  nec- 
essary for  a  careful  purchaser  to  see  that 
all  deeds  In  his  chain  of  title  were  recorded. 
The  courts  would  not  Impute  to  him  a  fail- 
ure to  do  what  he  ought  to  do,  but  assumed 
that  he  had  done  his  duty.  If  he  had,  he 
must  have  found  all  the  recorded  deeds  In 
his  chain  of  title,  and  might  properly  be 
charged  with  notice  thereof  and  of  their  con- 
tents. Pomeroy,  §  649;  Losey  v.  Simpson, 
11  N.  J.  Eq.  246,  There  was  no  express  stat- 
utory provision  making  the  record  notice 
until  1883,  and,  if  that  act  did  in  fact  broaden 
the  scope  of  the  notice  (as  to  which  we  ex- 
press no  opinion),  it  was  repealed  in  189S. 
In  that  year  the  liOglslature,  in  enacting  sec^ 
tion  53,  limited  the  notice  to  the  same  class 
of  persons  to  whom  it  had  been  limited  by 
construction  prior  to  1883. 

.  l^e  reason  of  the  leglslatiom  and  the  argu- 
ment ab  inconvenient!  point  to  the  same  re- 
sult.   The  record  is  held  to  be  ocmstructiTO 
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notice  because  a  man  Is  bound  to  examine 
his  own  title  or  take  the  risk  of  not  doing 
80.  A  purchaser  may  well  be  held  bound  to 
examine  or  neglect  at  his  peril,  the  record 
of  the  conveyances  under  which  he  claims; 
but  it  would  Impose  an  intolerable  burden  to 
conit)el  him  to  examine  all  conveyances  made 
by  every  one  In  his  chain  of  title.  The  case 
differs  from  the  conveyance  of  an  easement 
or  any  interest  that  lies  in  grant.  A  grant 
takes  effecfr  regardless  of  notice;  an  equi- 
table servitude  is  the  creature  of  equity  alone 
and  depends  entirely  on  the  existence  of  no- 
tice. Confessedly,  Lighthipe's  covenant  to  in- 
sert restrictions  in  subsequent  deeds,  was  not 
enforceable  at  law  against  Glorieux.  It  clear- 
ly was  not  a  grant 

The  result  Is  that  the  plaintiff  failed  to 
prove  that  the  land  conveyed  to  Glorieux  was 
burdened  with  the  restrictions  contained  in 
the  deed  from  LIghthipe  to  Marsh,  and  the 
nonsuit  should  have  been  granted  for  that 
reason. 

The  judgment  must  be  reversed,  to  the 
end  that  a  venire  de  novo  may  be  awarded. 


TUTTLB  et  aL  v.  APGAB  et  al.    (No.  131.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  30,  1915.) 
ApPEAI.  and  ERROB  <es9671— RE8XBVA.TI0ir  OF 

Gboitn'ds  of  Revibw. 

Where  the  record  shows  no  request  to  the 
trial  court  by  appellants  to  make  findings  of 
law  or  fact,  or  of  law  and  fact,  or  any  excep- 
tion or  objection  to  the  adverse  finding  made, 
nothing  is  prescoted  for  review. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2807-2872;  Dec.  Wg.  «=> 
671.] 

Appeal  from  Circuit  Cktnrt,  Middlesex 
County. 

Action  by  William  B.  Tuttle,  Jr.,  and  oth- 
ers, against  George  L.  Apgar  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Aifirmed. 

J.  Henry  Crane,  of  Flalnfleld,  for  appel- 
lants. Paul  Q.  Oliver,  of  Elizabeth,  for  ap- 
pellees. 

PER  CURIAM.  This  case  was  tried  be 
fore  Judge  Uoyd  in  the  Middlesex  circuit 
court  without  a  Jury,  who  gave  judgment  in 
favor  of  the  plaintiffs,  and  defendants  ap- 
pealed. 

The  record  brought  up  falls  to  show  any 
request  to  the  trial  court,  by  the  appealing 
party,  to  make  a  finding  or  findings  of  law 
or  fact,  or  law  and  fact,  or  any  exception  or 
objection  to  the  adverse  finding  made.  On 
this  record  there  is  nothing  to  be  reviewed. 
Blanchnrd  Bros.  v.  Beverldge,  86  N.  J.  Law, 
661,  82  Atl.  384.  See,  also,  Webster  v.  Free- 
holders of  Hudson,  86  N.  J.  Law,  256,  90 
Atl.  1110. 

The  Judgment  under  review  most  be  af- 
firmed. 


BALDAUF  v.  NATHAN  RUSSELL,  Inc..  etaL 
(No.  66.) 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1916.) 

1.  PuEADiNQ  «=9lll— Plea  iw  ABAnMsirr— 

JUOGHENT. 

Upon  judgment  for  defendant  on  bis  plea 
in  abatement  that  there  was  no  such  person  as 
the  alleged  plaintiff  in  the  suit,  the  proper  judg- 
ment is  to  quash  the  writ. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |g  23^236;   Dm.  Dig.  <8=»111.] 

2.  Abatement  and  Revival  <S=»21— Plea  ik 
Abatement— Ficrrnous  Pabtt. 

The  defense  that  the  plaintiJS  is  a  fictitiona 
person  attacks  the  capacity  of  the  plaintiS  to 
commence  or  continue  the  suit,  and  u  properly 
the  subject  of  a  plea  in  abatement 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |  146;  Dec.  Dig.  «s> 
21.] 

3.  PLEADINa  «=»3-0BAI.  PLBADHfO— Dibtbiot 
COUBT. 

As  there  are  no  formal  pleadings  in  the  dis- 
trict courts,  a  defense  that  the  plaintiff  is  a  fic- 
titious person  may,  in  the  absence  of  statute  pro- 
viding otherwise,  be  raised  ore  tenus. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  6;    Dec.  Dig.  «s»3.] 

4.  LANDLOBD    AND    TENANT    «=>231— AOTIOR 

roB  Rent— Ficmioos  PLAinnn'— SDni> 

ciENCY  OF  Evidence. 

In  a  suit  for  rent  where  the  defendant  in 
his  specification  of  defenses  set  up  that  there  was 
no  such  person  as  the  alleged  plaintiff  in  the 
suit  evidence  heU  not  to  justify  finding  that  the 
plaintiff  was  a  fictitious  person. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  SI  926-934;  Dec.  Dig.  €=> 
231.] 

5.  Pleadino  i8=»111— Plea  in  Abatement- 
Burden  OF  Proof. 

The  burden  of  establishing  the  truth  of  a 
plea  in  abatement  that  the  plaintiff  was  a  fic- 
titious person  was  upon  the  defendant 

[EM.  Note.— For  other  cases,  see  Pieading. 
Cent  Dig.  {{  234-236;  Dec.  Dig.  <S=»111.] 

6.  Attorney  and  Client  «=>62— Appearance 
bt  Attorney. 

A  plaintiff  is  not  legally  bound  to  appear 
and  prosecute  his  case,  but  has  the  right  to  pros- 
ecute it  by  attorney,  and  to  produce  such  wit- 
nesses as  are  deemed  necessary  to  establish  his 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  8  17;  Dec.  Dig.  €=>62.] 

7.  Depositions  «=>17— Party — Statute. 

It  was  open  to  the  dofendant,  challenging 
the  existence  of  the  plaintiff  in  the  suit  by  plea 
in  abatement,  and  notified  by  her  attorney  of  the 
plaintiff's  residence,  with  the  street  and  number, 
to  have  taken  her  testimony  or  that  of  her  at- 
torney de  bene  esse,  under  the  evidence  act 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  11,  12;   Dec  Dig.  *=»17.] 

Appeal  from  Supreme  Court 

Action  by  Ida  Baldauf  against  Nathan 
Russell,  a  corporation,  and  another.  EYom 
a  judgment  of  the  Supreme  C<ourt  modifying 
and  affirming  a  judgment  of  the  District 
Court  for  defendants,  plalntlil  appeals.  Be- 
reraed. 


Qs^Por  other  caaes  sea  aame  topic  anil  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezes 


A b. 


Digitized  by 


Google 


K.JO 


BALDAUF  T.  NATHAN  RUSSELIi 


97 


Hari7  B.  Brockhnrst,  of  Jersey  City,  for 
appellanta.  Barrett  ft  Barrett,  of  Newark, 
for  appellee. 

KALISGH,  J.  Ida  Baldauf  brought  her 
action  in  the  E!aat  Orange  district  conrt 
against  Nathan  Rassell,  a  conwratlon,  and 
Alice  M.  Tucker  to  recoyer  |316  for  rent 
claimed  to  be  due  her  from  them.  The  plain- 
tiff donanded  of  the  defendants  a  specifica- 
tion of  defenses  wlilch  was  complied  with, 
and  among  other  matters  set  np  by  the  de- 
fendants In  their  spedflcation  was  the  fol- 
lowing: "That  there  Is  no  such  person  as 
Ida    Baldanf  the  alleged   plaintiff  In  this 

BDlf 

From  the  state  of  the  case,  supplemented 
by  certified  facta  fOnnd  by  the  trial  judge 
and  returned  by  him  in  pursuance  to  the 
command  of  a  rule  issued  out  of  the  Supreme 
Court,  It  appears  that  the  trial  Judge  gave 
Judgment  for  the  defendants  upon  a  finding 
by  him  that  Ida  Baldauf  was  a  fictitious  per- 
son. ■  Upon  an  appeal  from  this  Judgment  to 
the  Supreme  Conrt  that  court  affirmed  the 
action  of  the  trial  Judge  In  finding  that  the 
plaintiff,  Ida  Baldauf,  was  a  fictitious  per- 
son, but  held  that  the  Judgment  was  not  cor- 
rect In  form,  and  that  the  proper  practice 
was  to  quash  the  writ,  and  ordered  that  a 
Judgment  to  that  effect  be  entered,  and  that 
the  Judgment  as  modified  be  affirmed.  The 
appellants  now  appeal  to  this  court. 

[1]  The  Judgment  was  properly  reformed 
and  in  accordance  with  settled  practice.  In 
Tldd's  Pr.  TOL  1,  on  page  694,  the  practice 
ia  laid  down  to  be  as  follows: 

"Hie  judgment  for  defendant,  on  a  plea  in 
abatement,  whether  it  be  on  an  issue  in  fact  or 
in  law  is  that  the  writ  or  bill  be  quashed." 

Ardibold's  Practice,  vol.  2,  p.  4,  contains 
this  declaration: 

"Judgment  for  the  defendant,  in  all  cases, 
whether  upon  verdict,  demurrer,  or  nnl  tiel  rec- 
ord, is,  that  the  writ  or  bill  be  quashed;  Oilb. 
C  B.  62;  unless  where  the  matter  pleaded  in 
abatement  is  some  temporary  disability,  such  as 
excommunication,  infancy,  etc.,  in  which  case 
the  judgment  is.  that  the  plaint  remain  without 
day  until,"  etc. 

See,  also,  form  in  1  Went  PI.  BO. 

[2]  A  defense  that  the  plaintiff  Is  a  flcti- 
ttooB  person  attacks  the  ability  of  the  plain- 
tiff of  being  caimble  of  commencing  or  con- 
tinuing his  suit  by  denying  his  existence,  and 
is  properly  the  subject  of  a  plea  in  abatement 
1  Chitty  on  PI.  447;  .1  Went  Pi.  BO. 

[3]  Since  there  are  no  formal  pleadings  in 
the  district  courts,  a  defense  of  the  nature 
of  the  one  in  question  may  be  raised  ore 
tenus.  This  is  the  legally  sanctioned  course 
of  proceeding  In  the  courts  for  the  trial  of 
small  causes.  Smith  v.  Van  Houten,  9  N. 
J.  Law,  881.  In  the  absence  of  any  statute 
providing  otherwise  the  same  practice  ob- 
tains in  the  district  courts.  In  the  present 
case,  however,  the  incapacity  of  the  plaintiff 
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to  sue  was  raised  in  the  defendants'  qieclfl- 
cation  of  defenses. 

[4, 6]  The  fundamental  attack  npon  the 
Judgment  under  review  is  that  there  was  no 
evidence  before  the  trial  Judge  which  in  law 
Justified  him  in  finding  that  the  plaintiff  was 
a  fictitious  person,  and  that  therefore  the  Su- 
preme Court  erred  in  affirming  the  Judg- 
ment 

Upon  the  Issue  raised  by  the  defendants 
denying  the  existence  of  the  plaintiff,  the 
trial  Judge  certified  that  the  tax  collector  of 
the  town  of  Bloomfleld,  testified  that  at  the 
tax  sale  of  the  property  to  the  plaintiff,  a 
young  man  representing  himself  to  be  the 
plalntifTs  agent  would  not  give  her  address ; 
that  the  defendants  denied  the  existence  of 
the  plaintiff ;  that  Adolf  L.  Slngelke  testtfled 
that  he  represented  Harry  B.  Brockhurst, 
the  plaintiff's  attorney  of  record,  that  he  did 
not  know  nor  had  he  ever  seen  the  plaintiff 
and  did  not  know  where  she  lived ;  that  one 
Antasio  testified  that  he  had  twice  seen  the 
plaintiff ;  that  he  believed  she  lived  in  Brook- 
lyn, but  did  not  know  her  address;  that 
after  the  cross-examination  of  the  witness, 
the  court  deemed  his  testimony  unworthy  of 
belief ;  that  the  court  not  being  satisfied  that 
there  was  any  such  person  as  Ida  Baldauf 
adjourned  the  trial  of  the  action  for  one 
week  to  May  id,  1914,  and  Instructed  Mr. 
Gngelke  that  the  plaintiff  be  produced  in 
court  on  that  day,  and  that  at  the  request  of 
Mr.  Brockhurst  on  May  19th,  he  further  ad- 
journed the  trial  of  the  case  until  May  26th, 
and  wrote  to  him  on  May  20th  that  the 
plaintiff  should  be  produced  in  conrt  on  May 
26th ;  that  Mr.  Brockhurst  wrote  to  both  the 
court  and  the  attorneys  of  tiie  defendants 
that  he  would  not  comply  with  the  court's 
request,  and  that  he  would  rely  on  the  plaln- 
tUTs  proof  in  tite  case,  for  a  judgment  In  her 
fiivor  npon  the  merits,  provided  that  the 
conrt  found  that  the  proof  warranted  it; 
that  on  the  26th  day  of  May,  neither  the 
plaintiff  nor  her  attorney  appeared  in  conrt, 
and  there  being  no  satisfactory  proof  of  the 
existence  of  the  plaintiff,  that  he  foiud  as  a 
fact  that  there  was  no  such  person  as  Ida 
Baldauf,  and  gave  Judgment  for  the  defend- 
ants. 

From  this  certificate  of  facta  which  was 
made  the  basis  of  tlie  finding  of  the  trial 
Judge  it  appears  that  he  adjudged  that  the 
burden  of  establishing  that  the  plaintiff  was 
not  a  fictitious  person  was  upon  the  plain- 
tiff. This  was  an  erroneous  conception  of 
the  legal  rule  appertaining  to  a  defense  of 
the  character  interposed.  The  burden  of  es- 
tablishing the  truth  of  a  plea  in  abatement 
is  upon  the  defendant  1  Cyc.  134 ;  1  Encyc. 
of  Ev.  15;  4  Phil  on  Ev.  129.  Viewing  the 
facts  certified  to  by  the  trial  judge  in  tho 
most  favorable  light  to  the  defendants,  there 
is  manifestly  an  utter  absence  of  any  proof 
that  the  plaintiff  was  not  In  existence. 
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The  testimony  of  the  witness  Antaslo  that 
he  had  twice  seen  the  plaintiff  was  at  least 
some  proof  that  she  was  not  a  fictitious  per- 
Boa  It  is  true  that  the  trial  Judge  certifies 
that  after  the  cross-examination  of  the  wit- 
ness, he  concluded  that  his  testimony  was 
unworthy  of  belief.  But  the  testimony  of 
a  competent  witness  cannot  be  capriciously 
rejected.  There  must  appear  some  good  rea- 
son for  such  action,  as,  for  example,  that 
his  story  was  Inher^itly  Improbable,  or  that 
It  was  contradicted  by  some  other  testimony, 
or  by  8<Hne  proven  fact  or  circumstance,  or 
by  testimony  impeaching  his  truth  and  ver- 
acity. Even  though  the  trial  judge  bad  prop- 
erly rejected  Antasio's  testimony,  Its  only 
effect  was  to  leave  the  case  barren  of  any 
testimony  on  the  defendant's  allegation  "that 
there  was  no  such  person  as  Ida  Baldauf." 
This  being  the  situation  it  was  manifest  er- 
ror for  the  trial  Judge  to  find,  as  a  fact,  that 
no  such  plaintiff  was  existent 

[6]  The  trial  judge  lent  Importance  to  the 
fact  that  the  plalnUfCs  attorney  refused  to 
produce  the  plaintiff  in  court  when  ordered 
to  do  so.  This  refusal  did  not  warrant  any 
inferrace  that  the  plaintiff  was  nonexistent 
It  was  a  circumstance  of  no  probative  value 
whatever.  The  plaintiff  was  not  legally 
bound  to  appear  and  prosecute  her  case.  She 
had  the  right  to  prosecute  her  case  by  her 
attorney,  and  to  produce  such  witnesses  as 
were  deemed  necessary  to  establish  her  canse 
of  action.  It  Is  a  strikingly  novel  preposi- 
tion that  a  court  may  order  a  plaintiff  to 
appear  in  court  no  matter  in  what  part  of 
the  world  such  plaintiff  may  be  in  or  what 
the  cause  of  absence  may  be,  and  that  a  fail- 
ure or  refusal  to  appear  will  justify  an  in- 
ference that  such  plaintiff  is  fictitious.  It 
Is  a  matter  of  dally  practice  of  cases  being 
prosecuted  in  the  district  courts  and  courts 
for  the  trial  of  small  causes.  In  the  absence 
of  the  plaintiffs,  and  it  has  never  been  sug- 
gested that  the  mere  failure  of  a  plaintiff  to 
appear  can  be  regarded  as  a  sufficient  basis 
to  challenge  his  existence. 

U]  From  the  exhibits  Introduced  in  evi- 
dence it  appears  that  the  plaintiff's  attorney 
notified  the  defendant's  attorney  of  the  resi- 
dence of  the  plaintiff  in  Brooklyn,  giving 
street  and  number.  It  was  open  to  the  de- 
fendants if  they  challenged  the  plaintifTs 
existence  to  have  taken  her  testimony  or  that 
of  her  attorney  de  bene  esse,  under  the  evi- 
dence act. 

There  being  no  evidence  before  the  trial 
Judge  that  the  plaintiff  was  a  fictitious  per- 
son, there  was  no  basis  to  his  finding  that 
she  was. 

The  Judgment  of  the  Supreme  Court  affirm- 
ing the  judgment  of  the  district  court  will 
be  reversed. 


PUBOO  8BBVIOB  RT.  CO.  «t  aL  v. 
BOARD  OF  CHOSEN  FBlflllfHOLDERS 
OF  HUDSON  &  ESSEX  COUNTIES.  (No. 
33/425.) 

(C!oart  of  Chancery  of  New  Jersey.     Dec.  1, 
191&) 

1.  Street  Railboads  ®=347— Chanoe  in  Lo- 
cation   OF  Tbaoks— Stattjtks. 

P.  L.  1906,  p.  67,  providing  that  it  shaU 
be  lawful  for  two  or  more  counties  in  vMch  a 
plank  road  or  bridge  of  a  company  whose  char- 
ter has  expired  lies  to  jointly  rebuild,  recon- 
struct, change  the  grade  of,  improve,  and  widen 
such  road,  and  agree  as  to  the  proportion  of  the 
total  exi>enBe  to  be  borne  by  each,  and  that  it 
shall  be  lawful  also  for  the  boards  of  chosen 
freeholders  to  agree  with  any  street  railway 
company  using  such  road  as  to  the  share  of  the 
expense  to  be  borne  by  it  toward  such  improve- 
ment, and  P.  L.  1910,  p.  400,  providing  that  if 
a  street  railway  or  traction  company  shall 
change  the  location  of  its  tracks  at  the  request 
of  the  board  or  boards  of  chosen  freeholders 
charged  with  the  maintenance  of  the  street,  th« 
company  shall  have  the  right  to  maintain  and 
operate  in  the  new  location  for  as  long  a  period 
as  it  had  the  right  to  do  in  the  former  location, 
do  not  authorize  the  boards  of  chosen  freehold- 
ers of  two  counties  in  which  a  street  railroad 
operates  over  a  plank  road  acquired  by  the 
counties  to  force  the  company  against  Its  will 
to  change  the  location'  of  Its  tracks,  which  are 
not  dangerous  or  inconvenient,  as  the  highway 
ia,  simply  because  the  boards  wish  to  reconstruct 
it,  since  the  first  act  contemplates  an  agreement 
and  the  latter  a  request. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  120-122;  Dec.  Dig.  «=» 
47.] 

2.  Street  Raii.road8  «=s>4T— Chakqb  in  Lo- 
OATioN  or  Xbackb— Statutes. 

The  section  of  the  Freeholders  Act  author- 
izing the  boards  of  county  freeholders  to  or- 
dain, establish,  and  put  in  execution  such  by- 
laws, ordinances,  and  regulations  as  shall  seem 
necessary  and  convenient  for  the  government 
of  their  respective  corporations  does  not  author- 
ize the  boards  to  compel  such  a  change  in  the 
location  of  the  tracks,  tlie  section  relating  only 
to  the  internal  regulation  of  the  boards  and  not 
to  their  control  of  other  persons  or  bodies, 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Wg.  tS  120-122;  Dec  Dig.  «=» 
47.] 

3.  Street  Railroads  «=s>47— Chanok  in  Lo- 
cation OF  Tracks— Statutes. 

The  Traction  Act  (P.  L.  1893,  p.  302),  pro- 
viding in  section  6  that  after  description  of  the 
route  of  a  street  railroad  ia  filed  in  the  office  of 
the  secretary  of  state  the  company  may  apply 
for  a  location  of  its  tracks  to  the  common  coun- 
cil or  other  body  having  control  of  the  streets, 
and  in  section  7  that  the  location  thus  granted 
shall  be  deemed  the  true  location  of  the  tracks 
if  an  acceptance  by  the.  board  of  directors  of 
the  road  shall  be  filed  with  the  secretary  of 
state,  and  in  section  8^  providing  that  any  con- 
sent required  to  be  given  by  any  public  body 
shall  have  the  force  and  effect  of  a  contract, 
does  not  authorize  the  boards  of  chosen  free- 
holders to  change  the  location  of  the  company's 
tracks ;  there  being  no  provision  in  the  Traction  , 
Act  authorizing  the  public  body  to  vary  of  its 
own  motion  the  location  of  tracks  which  it  h.ns 
defined. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  f$  120-122 ;  Dec.  Dig.  «=>47.] 
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4.  SlBKBT  BaHSOADS  «s>47— CBAIfGB  IIT  LO* 

CATION  or  TBA0K8— Statute. 

P.  li.  1002,  p.  566,  directing  the  boards  of 
freeholders  of  two  or  more  counties  in  which  a 
plank  road  and  bridge  of  a  company  whose 
charter  had  expired  lay  to  acaoire,  maintain, 
and  operate  snch  road  and  bridge  at  joint  ex- 
pense, does  not  authorize  such  boards  to  change, 
against  the  will  of  a  street  railroad  operating 
over  such  a  plank  road,  the  location  of  its 
tracks. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent  Dig.  Si  120-122 ;  Dec.  Dig.  iS=>47.] 

Stilt  between  the  Public  Service  Railway 
Company  and  others  and  the  Board  of  Ohoa- 
en  Freeholders  of  Hudson  and  Essex  Oonn- 
tIeB.    Decree  for  complainants. 

Frank  Bergen,  of  Newark,  tor  comjOain- 
ants.  B.  F.  Jones,  of  Newark,  and  Jos.  M. 
Noonan,  of  Jersey  City,  for  defendants. 

STEVENS,  V.  O.  The  original  object  of 
the  bill  was  to  obtain  an  Injunction  restrain- 
ing the  defendants  from  moTing  the  trolley 
tracks  of  complainant  from  the  side  to  the 
middle  of  the  plank  road  extending  from 
Newark  to  Jersey  City.  Pending  the  applica- 
tion for  an  interlocutory  writ  an  agreement 
was  made  that  the  work  of  improving  and 
paving  the  plank  roadway  might  proceed, 
and  that  the  location  of  the  tracks  might  be 
changed,  in  accordance  with  the  terms  of  a 
contract  entered  into  between  the  Joint  boards 
and  the  contractor.  The  complainant  agreed 
to  remove  its  tracks,  poles,  wires,  and  ap- 
portenances  to  the  middle  of  the  highway, 
and  to  pay  for  the  cost  of  the  work,  it  be- 
ing stipulated  that  if,  upon  final  hearing,  it 
should — 

"be  determined  that  complainants  are  or  were 
not  required  by  law,  or  bound  to  change  the 
location  of  or  to  remove  its  railway,  either  tem- 
porarily or  otherwise,  *  •  •  then  the  free- 
nolders  should  bear  and  pay  such  expense  as 
the  complainants  shall  have  reasonably,  incur- 
red is  making  such  changes  and  relocation." 

The  work  was  done,  and  the  expense  Is 
stated  to  have  been  $41,914.98.  The  freehold- 
ers say  that  they  have  the  right  to  compel 
oomt)lalnant  to  change  the  location  of  Its 
tracks  at  its  own  expmse.  This  the  com- 
plainant denies. 

[1]  The  Newark  Plank  Road  Company  was 
Incorporated  in  1849,  P.  h.  p.  105.  its  life 
was  limited  to  50  years.  It  ceased  to  exist, 
except  for  the  purpose  of  being  wound  up, 
in  1899.  Grey,  Atty.  Gen.,  v.  Newark  Plank 
Eoad  Co.,  65  N.  J.  Law,  51,  46  Atl.  606;  Id., 
65  N.  J.  Law,  603,  48  Atl.  537.  It  was  by 
its  charter  authorized  to  construct  a  plank 
road  not  exceeding  60  feet  Id  width  and,  by 
a  supplementary  act,  to  construct  bridges 
over  the  Passaic  and  Hackensack  rivers.  In 
1866  (P.  L.  p.  838)  It  was  authorized  to  build 
and  operate  a  horse  railroad,  and  in  1870  (P. 
L.  p.  307)  its  time  for  doing  so  was  extended 
5  years.  The  railroad  does  not  appear  to 
have  been  built  in  accordance  with  the  re- 
quirements of  these  supplemental  acts. 

In  1892,  with  or  without  lawful  authority. 


it  began  to  construct  a  street  railway  with 
two  tracks,  one  on  each  side  of  the  planked 
road.  In  1893,  its  stock  was  pnrdiased  by 
the  Consolidated  Traction  Company,  which 
completed  the  work  In  1893  and  1894.  The 
Consolidated  Traction  Company  then  leased 
its  own  property  and  franchises  to  the  North 
Jersey  Street  Railway  Company,  and  this  lat- 
ter company  entered  upon  the  railway  and 
filed  a  certificate  and  map  thereof  In  the  sec- 
retary of  state's  office  pursuant,  as  I  under- 
stand, to  section  5  of  the  Traction  Companies' 
Acts  (P.  L.  1893,  p.  302).  In  1907,  the  North 
Jersey  Company  and  two  others  were  con- 
solidated into  the  complainant,  which  now  op- 
erates the  road. 

In  1901,  the  Plank  Road  Company  itself 
became  lncorx)orated  under  the  Traction  Act 
(P.  L.  1901,  c  134).  In  the  same  year,  the 
Legislature  passed  an  act  (P.  L.  p.  292),  di- 
recting the  board  of  chosen  freeholders  of 
any  county  in  which  a  bridge  owned  by  a 
plank  road  company,  whose  charter  had  ex- 
pired, was  located  to  acquire  the  same  by 
purchase  or  condemnation.  T^iia  act  did  not, 
apparenUy,  meet  the  situation,  for  in  the  fol- 
lowing year  another  act  was  passed  (P.  L. 
1902,  p.  566),  directing  the  board  of  free- 
holders of  two  or  more  counties  in  which  a 
plank  road  and  bridge  of  a  company  whose 
charter  had  expired  lay  "to  acquire,  maintain 
and  operate  such  road  and  bridge  at  Joint 
expense."  Under  the  latter  act,  the  boards  of 
freeholders  of  Essex  and  Hudson  counties 
obtained  from  the  Plank  Road  Company  a 
conveyance  of  its  plank  road;  the  Plank 
Road  Company  reserving  to  Itself — 
"the  trolley  tracks  and  the  foundations  on  which 
the  same  rest  and  the  right  to  operate  their 
trolley  traflSc  on  such  tracks  over  said  road  and 
bridges." 

iTnder  this  act  the  power  conferred  was, 
only,  "To  acquire,  maintain  and  operate"  the 
plank  road.  But  In  1906,  another  act  was 
passed  (P.  L.  1906,  p.  67),  which  provided  as 
follows: 

"It  shall  be  lawful  for  such  counties  to  Joint- 
ly rebuild,  reconstruct,  change  the  grade  of, 
improve  and  widen  sudi  road  •  *  •  and 
agree  as  to  the  proportion'  of  the  total  expense 
thereof  to  be  borne  by  each.  And  it  shall  be 
lawful  also  for  such  boards  to  agree  with  any 
street  railway  company  using  or  hereafter  using 
such  road  or  roads  as  to  the  share  of  the  ex- 
pense thereof  to  be  borne  by  it  for  and  toward 
such  improvement." 

No  agreement  as  to  the  share  of  the  ex- 
I>ense  of  the  improvement  was  made.  On  the 
contrary,  the  boards,  conceiving  that  they 
could,  without  agreement,  order  the  work  to 
be  done,  adopted  resolutions  directing  the 
removal  of  the  tracks  from  the  sides  to  the 
middle  of  the  roadway,  and  proceeded  to 
carry  their  resolutions  into  effect  by  making 
the  contract' already  referred  to.  Hence  this 
suit 

All  that  the  act  of  1906  does  is  to  author- 
ize the  boards  to  agree  with  any  street  rail- 
way company  as  to  its  share  of  the  expense. 
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Tbere  la  no  otber  act  bearing  directly  upon 
the  subject  except  the  act  of  1910  (page  400), 
which  provides  that  if  a  street  railway  or — 
"traction  company  shall  change  the  location  of 
its  tracks  *  *  *  at  the  request  of  the  board 
or  boards  •  •  *  charged  with  the  mainte- 
nance and  repair  of  the  street  or  highway 
*  *  *  the  company  so  chan^ng  the  location 
of  its  tracks,  shall  have  the  ngbt  to  maintain 
and  operate  the  same  in  the  new  location  for  so 
long  a  period  as  it  had  the  right  to  maintain  and 
operate  the  tracks  in  uelr  former  loca- 
tion.   •    •    *" 

The  former  of  these  acts,  therefore,  con- 
templates an  agreement,  the  latter,  a  request 
Neither  of  them  giyes  to  the  freeholders  the 
right  to  cnrder  a  diange  of  location  against 
the  wlU  of  th«  traction  company.  If  they 
have  the  right,  it  must  be  found  elsewhere. 

[2]  Counsel  for  the  boards  suggest  that  it 
is  contained  in  that  section  of  the  S^reehold- 
ers  Act  which  authorizes  them — 
"to  ordain,  establish  and  put  in  execution  such 
by-laws,  ordinances  and  regulations  as  shall 
seem  necessary  and  conyenient  for  the  govern- 
ment of  their  respective  corporationtk" 

But  it  Is  evident  that  this,  in  so  many 
words,  relates  to  their  Internal  regulation, 
not  to  their  control  of  persons  or  bodies  ex- 
traneous to  themselves.  It  is  not  to  be  found 
among  the  ordinary  powers  of  the  boards,  for 
the  freeholders  have  never  had  any  original 
Jurisdiction  over  highways.  That  for  a  long 
time  was  given  exclusively  to  the  cities, 
towns,  and  townships  through  which  the 
roads  were  laid.  Quite  recently  the  freehold- 
ers have  taken  over  the  powers  of  county 
road  boards,  where  such  boards  existed,  but 
the  acts  directing  the  transfer  have  no  ap- 
plication here. 

(3]  No  authority  for  their  action  can  be 
found  in  the  act  to  authorize  the  formation 
of  traction  companies.  The  Traction  Act, 
passed  In  1893  (£&ge  302)  provides  that  after 
a  description  of  the  route  is  filed  in  the  office 
of  the  secretary  of  state  (section  6)  the  com- 
pany may  apply  for  a  location  of  its  tracka 
This  latter  application  is  to  be  made  to  the 
common  council  or  other  body  having  con- 
trol of  the  streets  or  highways,  which  may 
grant  or  refuse  to  grant  the  location  applied 
for,  in  whole  or  in  part,  and  may  grant  it 
under  such  lawful  restrictions  as  the  inter- 
ests of  the  public  may  require;  and  "the 
location  thus  granted,"  so  section  7  provides, 
"shall  be  deemed  and  taken  to  be  the  true  lo- 
cation of  the  tracks  of  the  railway,  if  an 
acceptance  thereof  in  writing  by  said  direc- 
tors shall  be  filed  with  the  secretary  of  state 
iwithln  thirty  days."  State  (Theberath)  v. 
Newark,  67  N.  J.  Law,  309,  30  Atl.  528.  Sec- 
tion 8  provides  that  any  consent  required 
to  be  given  by  any  public  body  shall  have  the 
force  and  effect  of  a  contract.  Rutherford 
V.  Hudson  River  Traction  Company,  73  N.  J. 
Law,  227,  243,  63  AtL  84.  There  is  no  pro- 
vision in  the  Traction  Act  authorizing  the 
public  body,  after  It  has  thus  defined  the  lo- 
cation, to  vary  It  of  its  own  motion. 

Bven  under  the  broad  grant  of  power  usu- 


ally conferred  upon  the  larger  municipalities 
to  grade,  pave,  regulate,  and  control  tlie  use 
of  their  streets,  it  may  at  least  be  doubtful 
whether,  under  the  course  of  decision  in  this 
state,  a  city  having  once  granted  a  location 
of  tracks  may  change  it  at  will.  State,  Hud- 
son TeL  (3o.  V.  Jersey  City,  49  N.  J.  Law,  303, 
8  AtL  123,  60  Am.  Rep.  619;  Wilbur  v.  Tren- 
ton Pass.  Ry.  Ca,  57  N.  J.  Law,  212,  31  AtL 
238;  PhllUpsburg  Elec.  Co.  v.  Phlllipsburg, 
66  N.  J.  Law,  506,  49  AtL  445;  Fielders  v. 
North  Jersey  Street  SaUway  Co.,  68  N.  J. 
lAW,  343,  63  Aa  404,  64  AtL  822,  69  L.  R. 
A.  455,  96  Am.  St  Rep.  652.  The  grant  of 
power  to  regrnlate  and  control  must  be  read 
in  connection  with  the  provisions  of  the 
Traction  Act  But  the  question  is  not,  what 
power  do  such  municipalltiea  possess,  but, 
what  power  do 'the  freeholders?  Not  being 
among  the  ordinary  powers  of  the  freeholders 
or  in  the  Traction  Act,  if  it  exists  at  all,  It 
must  be  in  the  acts  under  which  the  planS 
road  was  acquired  and  held. 

[4]  It  can  hardly  be  contended  that  the  pow- 
er was  given  by  the  act  of  1902.  That  was 
a  power  to  acquire,  maintain,  and  operate  a 
plank  road,  and  the  deed  transferring  the 
plank  road  expressly  excepted  from  the  grant 
"the  trolley  tracks  and  the  foundations  oa 
which  the  same  rest"  Under  this  act  the 
boards  acquired  the  same  right  to  maintain 
and'  operate  the  road  that  the  plank  road 
company  bad. 

The  next  act  Is  that  of  1906,  which  as  Z 
have  already  said,  authorizes  the  two  boards 
to  "Jointly  rebuild,  reconstruct,  change  the 
grade  of,  improve  and  widen"  the  road.  Here 
is  a  broader  grant  of  power,  but  the  drafts- 
man of  the  act  evidently  had  in  mind  the 
conveyance  which,  under  legislative  sanction, 
bad  transferred  'the  plank  road  to  those 
boards  and  had  reserved  the  "tracks  and 
foundations  •  •  •  and  the  right  to  op- 
erate the  trolley  traffic";   for  he  adds  that: 

"It  shall  be  lawful  for  such  boards  to  agree 
with  any  street  railway  company  •  *  •  as 
to  the  share  of  the  expense  to  be  borne  by  It  for 
and  toward  the  improvement" 

The  legislative  scheme  was  therefore  agree- 
ment, not  the  condemnation  or  appropriation, 
partial  or  entire,  of  the  company's  property. 
And  the  act  of  1910,  which  Is  entitled  "An 
act  concerning  the  relocation  of  the  tracks 
of  street  railway  and  traction  companies  and 
companies  owning  or  operating  street  rail- 
ways," looks  in  the  same  direction;  for  it 
provides  for  a  change  in  the  location  of  tracks 
by  a  traction  company  at  the  request  of  the 
body  charged  with  the  maintenance  and  re- 
pair of  streets.  These  provisions  would  be 
wholly  unnecessary  if  the  freeholders  were 
at  liberty  to  direct  a  change  of  location  at 
their  pleasure  and  without  compensation 
made.  The  two  acts,  taken  together,  seem 
very  clearly  to  Indicate  that.  In  a  case  cir- 
cumstanced like  the  present  at  least,  a  gen- 
eral power  to  alter  the  location  of  tracks  was 
not  conferred.    I  do  not  say  that  the  free- 
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ludders  may  not,  In  the  ezeidae  of  anch  po- 
lice powers  aa  tbey  posseas,  order  switches 
or  rails  tbat  endanger  or  obstruct  pnbllc 
travel  to  be  changed.  They  may  be  nnisanc- 
es.  WUbur  t.  Trenton  Pass.  By.  Co.,  67  N. 
J.  Lew,  216,  31  Atl.  28&  AU  that  is  said  is 
that  the  Joint  boards  may  not  order  the  re- 
moval of  the  camvexij'a  tradu  from  the  place 
where  they  had,  by  contract,  a  right  to  be, 
and  where  they  were  neitbw  dangerons  nor 
inconvenient,  as  the  hifl^way  then  was,  to 
another  location,  simply  because  the  boards 
desired  to  leconatmct  it  and  because  they 
thought  that  the  new  location  would  be  a  bet- 
ter one.  In  view  of  the  new  altnatlon  created 
by  themselves.  In  so  far  as  they  appropriat- 
ed the  old  location  they  were  apprf^riatlng 
the  complainant's  statutory  and  contract 
rights  there;  and  in  so  far  as  they  were 
compelling  removal  of  the  tracks  at  the  com- 
pany's expense  they  were  impairing  the  value 
of,  If  not  deatroylng,  so  much  of  its  tangible 
property  as  was  useful  in  the  old  location  but 
incapable  of  use  In  the  new.  This  the  acts  of 
1906  and  1910  said.  In  effect,  should  not  be 
done  nnless  by  agreement,  or  upon  the  com- 
pany's initiative. 

Counsel  for  the  freeholders  rely  npon  the 
Caty  of  Albany  v.  Watervllet  Turnpike  ft 
Ballroad  Company,  108  N.  Y,  14,  16  N.  H. 
870.  The  case  la  not  opposed  to  the  vie\irs 
here  expressed.  Property  of  the  company  In- 
cluded within  the  city  limita,  as  extended, 
was  condemned  by  the  city.  The  company 
took  the  compensation  awarded  to  It  It  was 
afterwards  directed  to  change  the  location 
of  its  tracks  in  the  street.  The  dedrion  was 
that  it  cotAd  not  complain  because  so  order- 
ed; for  the  cost  of  making  the  change  was 
presumably  Included  in  the  condemnation 
money. 

Under  the  agreement  made  with  the  board 
pending  this  controversy,  it  would  seem  that 
the  company  is  entitled  to  the  compensation 
therein  stipulated. 


HACK  BIFG.  CO.  v.  CITIZENS'  CONST.  OO. 
et  aL    (No.  39AS0.) 

(Court  of  Chancery  of  New  Jersey.    Dee.  11, 
1916.) 

1.  MORIOIPAI,  COEPORATIONS  €=»373— Rbckiv- 
EBsAcp  AS  Atfeotino  Lien  ON  Fund  Dus 

OO  NTSACTOB* 

Under  3  Comp.  St  1910,  p.  3316,  {  36, 
giving  persons  who  fumiah  materials  to  con- 
tractors for  improvements  on  municipal  proper- 
ty a  lien  on  funds  due  the  contractor  from  the 
dty,  and  page  3319,  {  40,  providing  that  the 
lien  shall  attach  from  the  time  of  fiUng  notice 
thereof,  one  who  furnished  material  to  a  corpo- 
ration contractor  for  municipal  improvements, 
but  failed  to  file  his  notice  until  after  a  decree 
of  insolvency  against  the  corporation  and  the 
appointment  of  a  receiver  for  it  acquired  no 
Hen,  shice  upon  the  appointment  of  a  receiver 
the  corporation  assets  vested  in  him,  and  no 
Hens  could  thereafter  be  established;    the  pro- 


visionB  of  section  40  not  contemplating  an  in- 
choate lien  before  filing. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  013 ;  Dec.  Dig.  4=» 
373.] 

2.  MuniOIPAL   COBPOBATtOnS   «S»373— IRSOI^ 
VBNOY— ReCKIVEBS— POWKBS   AS  TO   AsSBTS. 

That  a  receiver  for  an  insolvent  corpora- 
tion conducted  work  on  a  municipal  improve- 
ment and  used  material  fumlsbed  prior  to  the 
ixisolvency  proceeding  does  not  establish  a  claim 
of  a  materialman  for  a  lien  for  such  materials 
aa  against  the  insolvent  corporation,  when  no- 
tice of  the  lien  was  filed  after  appointment  of 
the  receiver,  since  bia  acts  were  within  his  pow- 
ers, and  any  liability  he  may  have  incurred 
cannot  be  adjudicated  in  a  suit  against  the  cor^ 
poration. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  913;  Dec.  Dig.  e=> 
373.] 

3.  MUWICIPAI.   COBPORATIOWS    *=»378— INSOL- 
VENCY—RBOEIVEB8—POWKB8. 

Where  a  materialman  sued  to  enforce  a 
lien  against  funds  of  a  municipality  due  an  in- 
solvent contractor,  he  could  not  attack  in  that 
action  a  claim  of  a  bank  to  which  the  funds  had 
been  assigned,  but  it  was  the  duty  of  the  re- 
ceiver to  pass  on  tlie  bank's  claim;  his  deter- 
mination thereon  being  subject  to  review. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  913 ;  Dec.  Dig.  «=> 
373.] 

Suits  in  chancery  by  the  Mack  Manufac- 
turing Company  against  the  Citizens'  Con- 
struction Company  and  others.  Bills  dis- 
missed. 

J.  Merrltt  Lane,  of  Jersey  City,  for  com- 
plainant Peter  Backes,  of  Trenton,  for  re- 
ceiver of  defendant  company.  George  W. 
MacPherson  and  Nelson  B.  Gaskffll,  both  of 
Trenton,  for  defendant  Broad  St  Nat  Bank. 
Edward  L.  Katcenbach,  of  Trenton,  for  de- 
fendants Joseph  B.  Bldiardson  ft  Sons. 

LEAMING,  Y.  O.  [1]  Two  salts  of  the 
same  title  have  been  heard  and  considered  to- 
gether. They  are  in  all  material  respects 
identical,  except  that  they  relate  to  two 
separate  municipal  contracts.  The  bills  are 
llled  by  complainant  pursuant  to  the  provl- 
slons  of  the  act  commonly  referred  to  as  our 
municipal  liens  act  8  Comp.  Stat  p.  3316. 
Complainant  seeks  to  estabHiah  and  enforce 
a  claim  of  lien  against  money  due  from  de- 
fendant municipality  under  certain  contracts 
made  by  the  munldpallty  for  public  Improve- 
ments; complainant's  claim  being  for  the 
value  of  materials  supplied  to  the  contractor, 
a  corporation  of  this  state. 

Complainant's  notices  of  claim  of  lien  were 
served  pursuant  to  the  act  after  a  decree  of 
Insolvency  bad  been  made  by  this  court 
against  the  corporation  contractor  pursuant 
to  the  provisions  of  our  corporation  act  and 
the  usual  decree  of  injunction  had  been  is- 
sued and  a  receiver  in  insolvency  had  been 
apix>inted  and  had  qualified.  There  are  no 
other  parties  claiming  liens  under  the  act, 
except  by  reason  of  lien  claims  filed  after 
the  receiver's  appointment  and  qualification. 

I  entertain  the  view  that  in  these  drcmo- 
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stances  complainant  has  acquired  no  Uen  un- 
der the  act,  and  Its  bill  must  be  accordingly 
dismissed. 

The  Insolvency  provisions  of  our  corpora- 
tion act  render  It  clear  that  upon  the  appoint- 
ment of  a  receiver  In  insolvency  the  title  of 
the  insolvent  corporation  to  its  assets  are 
divested  and  forthwith  vested  in  the  tecelver, 
subject  only  to  liens  then  existing,  to  the 
end  that  an  equal  distribution  of  the  net  as- 
sets may  be  made  among  general  creditors. 
The  assets  are  thus  placed  in  custodla  legis 
for  the  purpose  stated. 

It  will  not  be  contended  that  a  Judgment 
entered  against  the  corporation  by  a  general 
creditor  after  the  appointment  and  quallflca- 
tlon  of  a  statutory  receiver  in  insolvency  is 
operative  to  confer  a  Uen  prior  to  other  gen- 
eral creditors.  The  creation  of  any  liens 
against  the  assets  after  the  appointment  and 
qualification  of  a  receiver  are  utterly  de- 
structive of  the  obvious  purposes  of  the  act, 
unless,  perchance,  such  liens  may  be  proper- 
ly based  upon  rights  antecedent  the  receiver- 
ship. 

The  statate  under  which  complainant 
claims  a  lien  expressly  provides  that  the 
lien  shall  attach  from  the  time  It  is  filed,  and 
our  courts  have  repeatedly  held  that  this 
provision,  unlike  the  provisions  of  the  me- 
chanic's lien  act,  which  relates  the  lien  to  a 
prior  date,  Is  destructive  of  the  idea  of  an 
Inchoate  Uen  prior  to  that  time.  This  has 
been  held  in  the  foUowlng  cases  in  this  court 
and  in  our  Ciourt  of  Errors  and  Api>eals: 
Harris  v.  Garretson  (N.  J.  Ch.)  57  Atl.  414; 
Somers  Brick  Co.  t.  Souder,  70  N.  J.  Eq.  388, 
394,  61  Atl.  840;  8.  c.  on  appeal,  71  N.  J. 
Eq.  769,  762,  70  AtL  168;  Cope  v.  Walton  Co., 
77  N.  J.  Eq.  612,  617,  76  Atl.  1044 ;  Board  of 
Education  v.  Tait,  80  N.  J.  Eq.  04,  96,  83 
Atl.  469;  Agnew  Co.  v.  Paterson,  Board  of 
Education,  83  N.  J.  Eq.  49,  66,  89  Atl.  1046 ; 
s.  c.  on  appeal,  83  N.  J.  Eq.  336,  339,  90  Atl. 
1135. 

The  views  stated  by  Vice  Chancellor  Ste- 
venson in  Agnew  Co.  v.  Paterson  Board  of 
EJducation,  supra,  touching  the  effect  of  a  fed- 
eral bankruptcy  receivership  are,  in  my  Judg- 
ment, equally  applicable  to  a  receivership 
under  our  corporation  act 

[2]  An  amendment  to  the  bill  asserts  that 
the  receiver,  after  his  appointment,  finished 
the  work  under  the  contracts  of  the  Insolvent 
contractor  corporation,  and  used  material 
which  had  been  theretofore  supplied  by  com- 
plainant to  the  contractor.  It  is  clear  that 
this  cannot  have  any  effect  upon  the  claim  of 
Uen  filed  by  complainant  for  materials  sup- 
plied to  the  contractor.  The  assets  of  the 
Insolvent  corporation.  Including  its  rights  un- 
der the  municipal  contracts,  passed  to  the 
receiver;  it  was  his  privilege  to  finish 
the  work  and  enhance  the  assets.  Any  con- 
troversy between  complainant  and  the  receiv- 
er touching  the  ownership  of  materials  used 
by  the  receiver  can  find  no  place  in  this  suit. 


[S]  Complainant  has  also  attadced  the 
rights  of  the  Broad  Street  National  Bank 
which  are  asserted  by  that  bank  under  an 
assignment  from  the  contractor  of  moneyv 
due  or  to  grow  due  under  these  contracts. 
As  complainant's  bUl  is  whoUy  based  on  a 
dalm  of  Uen,  the  rights  of  that  bank  cannot 
be  properly  adjudicated  in  this  suit  Under 
the  statute  it  is  the  duty  of  the  receiver  to 
pass  upon  the  claim  of  the  bank,  and  his  de- 
termination is  subject  to  review. 

I  will  advise  an  order  dismissing  the  biU. 


Ex  parte  THOMPSON.     (No.  40/6.) 

(Court  of  (Chancery  of  New  Jersey.    Nov.  6, 
1916.) 

(Byllahiu  by  the  Court.) 
L  Extradition  €s>21  —  Interstate  Extba- 

DITION— CONSTITDTIONAI.  BASIS. 

The  right  of  a  state  to  demand  the  extradi- 
tion from  another  state  of  persons  who  have 
committed  offenses  against  the  former's  laws, 
but  who  have  fled  to  such  other  state,  is  found- 
ed upon  the  Constitution  of  the  United  States, 
and  is  not  dependent  on  interstate  comity,  cour- 
tesy, or  contract. 

[Ed.  Note. — For  other  cases,  see  Extradition, 
Cent  Dig.  S  2«;   Dec.  Dig.  <S=»21.] 

2.  ExTBADiTioN  ®=924— Intxbstatb  Extradi- 
tion —  Cowbtitutional  Osuqation  of 
State. 

The  purpose  of  the  provision  of  the  United 
States  Constitution  with  reference  to  the  requi- 
sition of  criminals  is  to  impose  an  absolute  oUl- 
gation  on  each  state  to  surrender  criminals  flee- 
ing from  the  justice  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Di<.  t  28;   Dec.  Dig.  «s>24.} 

8.  EXTBADITION  9=924— INTEBSTATS  EZTBADI- 
nON— -SUBBKIfDBB     OV     FUQIXZVB— MiNISTB- 

BiAL  Dxn;r. 

If  the  demand  made  by  one  state  for  the 
surrender  of  a  fugitive  criminal  from  another 
state  be  in  due  form,  and  the  requisite  docu- 
ments be  exhibited,  showing  that  the  fugitive  is 
charged  with  crime  in  the  demanding  state,  the 
duty  of  the  governor  of  the  state  where  the 
fugitive  is  found,  and  upon  whom  the  demand 
is  made  to  surrender  the  criminal,  becomes 
merely  a  ministerial  one. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dl^.  {  28 ;   Dec.  Dig.  <g=>24.] 

4.  Habeas  Corpus  $=>13— Intebstate  Extra- 
dition—Right TO  Remedy. 

Because  the  power  of  the  governor  of  a 
state,  upon  whom  demand  is  made  for  a  fugitive 
criminal,  is  ministerial,  and  without  the  right 
to  exercise  executive  or  judicial  discretion,  the 
person  arrested  by  virtue  of  an  executive  war- 
rant of  extradition  has  the  right  to  invoke  the 
judgment  of  judicial  tribunals,  by  virtue  of  ha- 
beas corpus,  to  inquire  into  the  lawfulness  of 
his  arrest  and  imprisonment 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  13;   Dec.  Dig.  «=»13.] 

6.  Extradition  iS=>35— Habeas  Corpus  9=> 
93—  Interstate  £!xtbaditioh  —  Right  to 
Hearing. 

The  governor  of  a  state  upon  whom  requisi- 
tion is  made  for  the  extradition  of  a  fugitive 
from  justice  is  not  obliged  to  hear  the  accused, 
or  receive  evidence  in  his  behalf,  before  order- 
ing his  transportation  to  the  donanding  state. 
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The  person  demanded  has  no  conatitiitional  right 
to  be  heard  before  the  governor,  and  whatever 
in  that  respect  may  be  accorded  by  the  govern- 
or to  the  accused,  is  ft  matter  of  grace ;  and 
therefore,  unless  the  accnsed  may  review  his 
extradition  on  habeas  corpas,  he  may  be  trans- 
ported aa  a  prisoner  witiiont  a  hearing ;  and  he 
may  have  such  review  whether  the  governor  has 
actx)rded  him  a  hearing  or  not,  as  an  executive 
warrant  of  extradition  is  but  prima  facie  suffi- 
cient for  his  transportation. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  i  39;  Dec.  Pig.  <3=s>35;  Habeas 
Corpus,  Cent.  Dig.  H  81,  83,  S7-06;  Dec.  Dig. 
®=92J 

6w  Habeas  Corpus  $=s>41— Right  to  Bemxdt 

— PKBSON    IXLEOAI.I.T   KCSTBAINED. 

A  person  illegally  restrained  of  his  liberty 
may  have  habeas  corpus  out  of  a  state  court, 
nnleas  he  is  held  in  custody  by  authority  of  the 
courts  of  the  United  States,  or  officers  of  the 
federal  government,   acting  under  its  laws. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  §  34;    Dec.  Dig.  i8=»41.] 

7.  Habeas  Corfds  ®=s>92— Interstate  Bxtea- 
DmoN — Habeas  Corpus— Scope  of  Review. 
On  habeas  corpus  testimony  will  not  be 
weighed  as  to  the  presence  in,  or  absence  from, 
the  demanding  state  of  an  alleged  fugitive  from 
justice,  at  the  time  of  the  stated  commission  of 
a  crime  therein  by  him ;  and,  on  habeas  corpus, 
it  is  not  competent  to  try  the  question  of  alibi, 
or  the  guilt  or  innocence  of  the  accnsed. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  K  81,  83,  87-96 ;  Dec.  Dig.  <8= 
92 ;    Extradition,  Gent  Dig.  {  46.] 

S.  Habeas  Cobptts  $=>1— Habeas  Cobfitb  ad 
SoBJnciENDUH— Nature  of  Writ. 

The  writ  of  habeas  corpus  ad  subjiciendum 
is  a  common-law  writ,  confirmed  and  reijulated 
by  statute,  which  did  not  create,  but  came  in 
aid  of,  the  jurisdiction.  The  writ  issued  out  of 
the  court  of  chancery,  king's  bench,  common 
pleas,  and  exchequer  in  England. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  «  1,  3;    Dec.  Dig.  <S=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Habeas  Corpus.] 

9.  Habkab  Corpus  «=s>46— Ibsuakce— Powxb 
or  Chanoeixor— Nature. 

In  this  state  the  power  of  the  Chancellor 
to  grant  a  writ  of  habeas  corpus  was,  by  the  com- 
mon law  and  the  habeas  corpus  act  of  March  11, 
1795  (Paterson's  Iiaws,  p.  168),  the  power  to 
issue  the  writ  out  of  the  court  of  chancery. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  IMg.  §  36 ;   Dec.  Dig.  iS=5>4e.] 

10.  Habeas  Corpus  «=»4&— Issuance— Pow- 
er OF  Ghancellob— Nature. 

The  habeas  corpus  act  of  March  27,  1874 
(2  Gomp.  8t  1910,  p.  2638),  contains  no  refer- 
ence to  the  chancellor  or  the  court  of  chancery ; 
but  it  was  impotent,  in  the  slightest  degree,  to 
curtoil  or  abridge  the  chancellor's  power  with 
reference  to  that  ancient  end  efficacious  writ,  for 
that  jurisdiction,  existiDg  at  common  law,  was 
inherited  by  our  Court  of  Chancery  from  its 
prototype,  the  high  court  of  chancery  in  Elng- 
fand,  was  recognized  and  confirmed  by  the  habe- 
as corpus  act  of  March  11,  1795  (Paterson's 
Lews,  p.  168),  and  was  vested  in,  and  guaran- 
teed to,  our  court  of  chancery  by  the  Constitu- 
tion of  1844. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  $  86;   Dec.  Dig.  <8=»4e.] 

11.  Constitutionai,  Law   €=>56  —  Iupaib- 
MENT  OF  Jurisdiction— Legislative  Power. 

The  legislature  cannot  impair  the  jurisdic- 
tion of  a  ooDsdtntional  court,  either  by  prevent- 


ing its  exercise  or  creating  a  eo-ordtamte  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  62-65;  Dec.  Dig.  «=»56.1 

12.  Habeas  Corpus  $=>46— Writ  Awarded 
BY  Chancellor— Court  of  Chancery. 

The  writ  of  habeas  corpus  awarded  by  the 
chancellor  is  ialways  issued  out  of  the  court  of 
chancery;  and  the  legislature  recognized  this 
in  Act  April  6,  1878  (2  Comp.  St  1910,  p. 
2640)  §  Sia,  which  declares  the  chancellor  to 
have  and  to  have  had  the  power  to  issue  writs 
of  habeas  corpus  under  the  seal  of  the  court  of 
chancery,  in  the  same  manner  as  if  the  act  of 
March  27,  1874  (2  Comp.  St  1910,  p.  2638), 
had  not  been  passed  and  the  act  of  March  11, 
1795  (Paterson's  Laws,  p.  168),  had  never  been 
repealed. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  86;    Dec.  Dig.  «s»46.] 

13.  Habeas  Corpus  $s»1  —  HiaH  Pberooa- 
TiVE  Writ. 

Habeas  corpus  is  a  high  prerogative  writ 
issuing  out  of  a  court,  and  whether  allowed  by, 
and  made  returnable  before,  a  court  composed 
of  several  members,  or  whether  allowed  by  a 
single  judge  and  made  returnable  before  him,  it 
is  a  proceeding  in  that  court  in  which  it,  or  the 
single  judge,  exercises  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  1,  3;    Dec  Dig.  <8=s>l.] 

14.  Habeas  Corpus  ^^fi— Right  to  Remedy. 
Habeas  corpus  cannot  be  had  as  of  course ; 

but,  when  cause  is  shown  for  its  issuance,   it 
becomes  a  writ  of  right. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  6;   Dec.  Dig.  <8=56.] 

15.  Habeas  Corpus  ®=>2.  65— Issuance  by 
ChancxUiOB— Indorseuent  on  Writ. 

If  the  habeas  corpus  act  of  31  Car.  II, 
1679,  wiiich  regulated  the  writ  issuing  out  of 
chancery  as  well  as  out  of  the  courts  of  common 
law,  was  ever  in  force  in  New  Jersey,  it  was 
doubtless  repealed  by  implication  upon  the  pas- 
sage of  our  habeas  corpus  act  of  March  11, 
1705  (Paterson's  Laws,  p.  168),  which  made 
similar  provisions;  but,  if  not,  it  was  express- 
ly repealed  by  our  act  relative  to  statutes  pass- 
ed June  13,  1799  (Paterson's  Laws,  p.  435), 
and  as  the  act  of  1795  was  repealed  in  1874, 
and  as  the  habeas  corpus  act  of  that  year  makes 
no  mention  of  the  chancellor  or  the  court  of 
chancery,  there  is  now  no  statute  of  this  state 
which  regulates  the  writ  of  habeas  corpus  which 
issues  out  of  the  court  of  chancery  by  the  com- 
mon law,  and  therefore  the  allocatur  on  such 
writ  should  omit  the  words  "By  the  statute," 
and  the  indorsement  should  be,  "This  writ  is 
allowed ;  let  it  be  sealed ;"  the  same  to  be 
signed  by  the  chancellor,  or  the  vice  chancellor 
advising,  awarding  the  writ 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  {§  2,  58,  69,  80;  Dec.  Dig.  «=» 
2,  65.] 

16.  Jurisdiction  to  Issue  Writ  of  Habeas 
Corpus— Court  of  Chancery. 

The  office  of  master  of  the  rolls  and  of  mas- 
ter in  chancery,  as  the  source  of  the  jurisdic- 
tion of  the  vice  chancellors,  reviewed ;  and  the 
power  of  the  vice  chancellors,  aa  assistants  to 
the  chancellor,  to  award  the  writ  of  habeas  cor- 
pus out  of  the  court  of  chancery,  considered  and 
stated. 

17.  Habeas  Corpus  <8=3ll3— Prosecution  in 
Chancery— Right  of  Apfsal. 

The  chancellor's  power  and  duty  with  ref- 
erence to  hat>eas  corpus  being  always  in  the 
court  of  chancery,  it  follows  that  section  111  of 
the  chancery  act  (1  Comp.  St  1910,  p.  450), 
which  provides  that  all  persons  aggrieved  by 
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any  order  <»r  decree  of  the  court  of  chancery 
may  appeal  from  the  same  to  the  court  of  er- 
i'OTs  and  appeals,  gives  the  right  of  appeal  to  a 
person  unsuccessfully  prosecuting  a  habeas  cor- 
pus case  io  chancery. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.   {f   102-115;    Dec   Dig.  «=> 

llo.J 

18.  Habeas  Cobpus  9=9ll3— Fbosecutioh  in 
Chancebt  —  Right  of  Affbai. —  "Suit"  — 
"Cause." 

When  a  prisoner  petitions  for  a  writ  of 
habeas  corpus  out  of  chancery,  be  thereby  com- 
mences a  suit  and  prosecutos  a  cause  in  that 
court,  and,  being  aggrieved  by  the  decision,  ma; 
appeal  to  the  court  of  errors  and  appeals. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  102-116;    Dec.  Dig.  «=»113. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit ;   Cause.] 

19.  Bail  <8=939— Bight  to  Bah/— CoNSTrn;- 

TIONAL  ItAW. 

Onr  Constitution  provides  that  all  persons 
shall,  before  conviction,  be  bailable  by  sufficient 
sureties,  except  for  capital  offenses,  where  the 

5 roof  is  evident  or  presumption  great  Article 
,  I  10.  But  this,  like  the  provision  that  the 
right  of  trial  by  jury  shall  remain  inviolate  (ar- 
ticle 1,  §  7),  which  does  not  enlarge  the  right, 
is  not  intended  to  extend  the  right  of  ball  to  cas- 
es where  it  did  not  previously  exist 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  t  139;   Dea  Dig.  «=>39.] 

20.  Bail  Q=>39— Right— Fugitive  fboh  Jus- 
tice. 

As  New  Jersey  has  no  power  to  convict  an 
offender  against  the  criminal  laws  of  the  state 
of  New  York,  it  has  no  power  to  enlarge  on  ball 
a  person  accused  of  an  offense  against  the  laws 
of  that  state,  unless  that  power  resides  in  the 
authority  whereby  such  person  is  arrested  here. 
[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {  139;   Dec.  Dig.  «=>39.] 

21.  Extbaditioh  4t=>37  — Bail— Opebatioh 
or  Statute. 

Our  statute  of  April  1,  1889  (Laws  1889, 
c.  89,  }  5),  in  aid  of  the  execution  of  the  feder- 
al law  of  extradition,  provides  that  when  appli- 
cation has  been  or  is  about  to  be  made  to  the 
governor  of  this  state  for  the  extradition  of  a 
person,  it  shall  be  lawful  for  a  magistrate  to 
issue  a  warrant  for  the  arrest  of  such  person 
and  commit  him  or  take  bail  for  his  appearance 
from  day  to  day,  not  fo  exceed  30  days.  The 
power  thus  conferred  upon  a  magistrate  to  take 
bail  in  extradition  proceedings  is  a  power  which 
did  not  exist  before  the  passage  of  the  act  of 
April  1,  1889.  That  act  makes  no  provision  for 
any  proceedings  after  the  governor's  warrant 
has  issued  and  the  person  accused  has  been  ap- 
prehended under  it 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  U  34,  44,  48,  60;   Dee.  Dig.  «=»37.J 

22.  ExTBADinoir  iS=>37— Fugitive  fbou  Jus- 
tice—Adhibsion  to  Bail— Right. 

No  right  to  bail  exists  at  common  law  in 
favor  of  a  person  taken  up  on  an  extradition 
warrant,  for  extradition  is  not  a  proceeding  ac- 
cording to  the  course  of  the  common  law,  but 
one  which  exists  between  different  nations  by 
virtue  of  treaty  obligations,  and  between  the 
states  of  the  Union  by  virtue  of  the  Constitution 
of  the  United  States  and  of  the  federal  and 
state  statutes  passed  in  aid  of  the  execution  of 
the  provisions  thereof;  but  there  is  no  statute 
of  this  state  authorizing  a  person  charged  with 
crime  in  another  state,  and  arrested  on  the  gov- 
ernor's warrant  of  extradition,  to  be  admitted 
to  bail 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  §§  34,  44,  48,  50;   Dec.  Dig.  i&=537.] 


23.  Habeas   Cobpus   «=971— BmADmoR*— 
Disposition  or  Pbisoneb  Pending  Pbo- 

CEEDINGS. 

When  a  person  is  brought  before  a  judgo 
on  haljcas  corpus,  be  should  be  instantly  com- 
mitted to  some  jproper  custody  pending  the  pro- 
ceedings; else,  if  he  elope,  the  officer  or  other 
person  producing  him  will  not  be  liable  for  his 
escape.  Ordinarily  the  subject  of  a  writ  of 
habeas  corpus  would  be  cominitted  pendente  lito 
to  the  custody  of  the  officer  or  person  produc- 
ing him.  Not  so  in  cases  where  the  accused 
has  been  taken  up  on  the  governor**  extradi- 
tion warrant  and  is  in  the  custody  of,  and  is 
produced  by,  the  agent  of  the  demanding  state, 
who  could  not  compel  his  incarceration  in  any 
of  onr  jails,  awaiting  the  determination  of  pro- 
ceedings. The  court  in  such  a  situation,  may 
commit  the  accused  to  any  jail  in  this  state,  and 
should  commit  him  to  the  most  convenient  one, 
all  things  considered. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oor^ 
pus.  Cent  Dig.  {  63;   Dec  Dig.  <S=»71.] 

(A.dditional  SvUabu»  l»  Editorial  Staff.) 

24.  WOBDS     AND     PHBASES  —  "PEEBOGATrVB 

Wbit." 

A  "prerogative  writ"  is  one  which  does  not 
issue  as  of  ri^ht  but  in  the  sound  discretion  of 
the  court  or  judge. 

Original  proceedings  In  habeas  oorpus  tij 
Frank  Thompson,  a  prisoner  In  custody  by 
virtue  of  an  executive  warrant  of  extradi- 
tion.   Prisoner  remanded  to  costody. 

Robert  H.  Ingersoll,  of  Atlantic  Olty,  fbr 
prisoner.  Herbert  Boggs,  Asst.  Atty.  Gen., 
and  Louts  Fabrlcant,  Deputy  Asst  Dlst, 
Atty.,  of  New  York  City,  for  State  of  Nev 
Zoik. 

WALEBR,  Cb.  A  petition  was  presented 
to  the  duincellor  by  Frank  Thompson,  of 
Ventnor,  Atlantic  county,  showing  that  he 
was  In  the  custody  of  William  F.  Boyle,  an 
ag«it  of  the  state  of  New  Tork,  by  virtue  of 
a  certain  extradition  warrant  made  and  is- 
sued by  Hon.  Walter  B.  Edge,  president  of 
the  senate,  acting  governor  of  the  state  of 
New  Jersey,  during  the  temporary  absence 
of  Governor  Fielder  from  the  state  (CMist 
art  6,  par.  13;  P.  L.  1898,  p.  11),  a  copy 
of  which  warrant  was  annexed  to  the  peti- 
tion, which  petition  alleged  that  Thompson's 
imprisonment  was  tinlawf  ul,  l>ecause  he  was 
not  under  Indictment  in  the  state  of  New 
Yotii,  nor  was  he  a  fugitive  from  the  jnstica 
of  that  state;  therefore  he  prayed  that  be 
might  l>e  brought  before  the  chancellor  on  a 
writ  of  habeas  corpus  to  be  Issued  pursuant 
to  the  statute  in  such  case  made  and  pro- 
vided, to  the  end  that  he  might  be  discharged 
out  of  custody. 

A  writ  of  habeas  corpus  was  thereupon  la- 
sued  under  the  seal  of  the  court  of  chan- 
cery, directed  to  Mr.  Boyle,  commanding  him 
to  have  the  body  of  Thompson  before  the 
chancellor  at  the  statehonse  in  Trenton  on 
June  1,  1916,  to  do  and  receive  what  should 
then  and  there  be  considered  concemins 
bim.  Pursuant  to  the  command  of  the  writ, 
Boyle  produced  the  body  of  Thompson  at 
the  time  and  place  specified,  and  returned  In 
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writing  that  Ira  was  designated  by  the  gor- 
emor  of  New  York,  as  his  agent,  to  take  the 
body  of  Thompson,  tot  whom  the  governor 
of  that  state  had  Issned  a  requisition  npon 
the  governor  of  New  Jersey,  for  the  rendi- 
tion of  Thompson  by  the  latter  to  the  prop- 
er anthorities  of  New  York  as  a  fugitive 
from  Jnstlce,  stating  that  Thompson  was  in 
his  custody  by  virtue  of  a  warrant  Issued  by 
tbe  acting  governor  of  New  Jersey,  agree- 
aldy  to  the  demand  of  the  executive  of  New 
York,  a  copy  of  which  warrant  was  annexed 
to  and  made  part  of  the  return. 

On  the  hearing  a  certlfled  copy  of  an  in- 
dictment found  against  Thompson  by  the 
grand  Jury  of  the  county  of  New  York,  in 
the  state  at  New  York,  charging  him  with 
Uie  crime  of  keeping  a  room  to  be  used  for 
gambling,  and  of  being  a  common  gambler, 
in  that  city  and  state,  on  ▲prll  12,  1910, 
against  the  law  of  that  state,  and  an  afBda- 
vlt  made  by  an  officer  of  New  York  that 
Thompson  was  in  that  city  on  the  date 
mentioned,  were  offered  in  evidence.  Be- 
canse  Thompson  alleged,  as  one  of  the  rea- 
sons why  his  imprisonment  was  unlawful, 
that  he  was  not  under  indictment  in  the 
state  of  New  York,  it  is  pertinent  to  re- 
mark that  there  need  be  no  indictment,  but 
only  an  affidavit  charging  the  person  de- 
manded with  having  committed  crime  in  the 
foreign  state.  Rev.  Stat  U.  S.  {  6278  01.  S. 
Oomp.  St  1918,  f  10,126),  infra. 

Nine  witnesses,  including  Thompson,  swore 
that  he  was  in  Ventnor,  Atlantic  coun- 
ty, during  all  of  the  day  of  April  12,  1916: 
and  two  witnesses,  a  detective  officer  of  New 
York  and  a  bell  boy  of  the  Murray  Hill  Ho- 
tel, New  York  City,  testified  that  Thonq;>son 
was  in  that  hostelry  on  the  date  mention- 
ed. The  clear  preponderance  of  the  testi- 
mony was  in  favor  of  the  alibi  set  up  by 
Thompson;  and  the  question  for  solution 
was  whether  or  not  a  judge,  on  habeas  cor- 
pus, has  the  right  to  decide  that  question  and 
discharge  the  prisoner  from  arrest  under  the 
governor's  extradition  warrant  U  the  disput- 
ed fact  be  decided  in  bis  favor. 

At  the  dose  of  the  hearing  I  adjourned 
the  matter  until  June  Stb,  at  the  statehonse, 
for  the  purpose  of  considering  the  briefjg 
and  arguments  of  counsel,  and  took  ball  for 
the  aK>earance  of  the  prisoner  at  the  day 
and  place  mentioned.  On  the  adjourned  day 
he  appeared  according  to  the  condition  of  the 
ball  bond. 

As  to  Extradition. 

Bxtradltlon  is  of  two  kinds,  international 
and  interstate;  There  is  no  obligation  upon 
a  government  under  the  law  of  nations,  to 
sairender  fugitive  criminals  to  a  foreign 
power  in  the  absence  of  treaty  or  statutory 
provisions.  19  Oyc.  62.  The  United  States 
has  treaties  of  extradition  with  upwards  of 
30  foreign  governments.  Id.  68,  and  note 
9.    With  this  we  are  not  Itere  cmicemed. 

[1]  The  right  of  a  state  to  demand  the  ex- 


tradition from  another  state  of  persons  who 
have  committed  offenses  against  its  laws, 
bnt  who  flee  to  such  other  state,  is  founded 
npon  the  Constitntion  of  the  United  States, 
and  is  not  dependent  on  interstate  comity, 
courtesy,  or  contract  The  providon  of  the 
federal  Constitution  is  general,  and  not  self- 
executing,  and  the  Congress  of  the  United 
States  and  the  legislature  of  this  state  lytve 
passed  statutes  which  define  the  course  of 
action  to  be  pursued  in  the  execution  of  this 
constitutional  provision. 

[I]  The  federal  Oonstituti<»i  (article  4,  f  2) 
provides  that: 

"A  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, and  be  found  in  another  state,  shall  on  de- 
mand of  the  executive  authority  of  the  state  from 
which  he  fled,  be  deUvered  up  to  be  removed  to 
the  state  having  jurisdiction  of  the  Crime." 

[3]  The  federal  statute  for  carrying  into 
execution  the  above-mentioned  provision  of 
the  Constitution  of  the  United  States  is  sec- 
tion 6278  of  the  United  States  Revised  Stat- 
utes, and  reads  as  follows: 

"Whenever  the  executive  authority  of  anv 
state  or  territory  demands  any  person  as  a  fugi- 
tive from  justice,  of  the  executive  authority  of 
any  state  or  terntory  to  which  such  person  has 
fled,  andproduces  a  copy  of  an  indictment  found 
or  an  amdavit  made  before  a  magistrate  of  any 
state  or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  Governor  or 
chief  magistrate  of  the  state  or  territory  from 
whence  the  person  so  charged  has  fled,  it  shall 
be  the  duty  of  the  azecutive  authority  of  the 
state  or  territory  to  which  such  person  has  fled 
to  cause  him  to  be  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  t>e  given  to  the  ex- 
ecutive authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear.  If  no  such 
agent  appears  within  six  months  from  the  time  of 
the  arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending, 
securing,  and  transmitting  such  fugitive  to  the 
state  or  territory  making  such  demand,  shall 
be  paid  by  such  state  or  territory." 

Our  Supreme  Court,  speaking  by  the  late 
Chief  Jnstlce  Beasley,  in  the  Matter  of  Peter 
•Voorhees,  32  N.  J.  Law,  141,  at  page  145, 
held  that  one  of  the  purposes  of  flie  provi- 
sion of  the  United  States  Constitution  was: 

"To  impose  an  absolute  obligation  on  each 
state  to  surrender  criminals  fleeing  from  the  jus- 
tice of  another  state." 

And  at  page  146: 

"If  the  demand  l>e  made  in  due  form,  and  the 
requisite  documents  ezhiUted,  showing  that  the 
fugitive  is  charged  with  crimey  the  duty  to  sur- 
render becomes  merely  a  ministerial  one.  Un- 
der such  circumstances,  to  refuse  to  authorize 
the  extradition  is  a  dear  infraction  of  the  mle 
prescribed  in  the  conatitutional  clause  above 
quoted.  I  think  it  therefore,  indisputable  that 
the  Constitution  has  made  the  surrender  of  a 
fugitive  from  justice,  which  by  the  law  of  na- 
tions depended  on  the  concessions  of  comity,  a 
role  of  law  of  perfect  obligation  and  entirely  im- 
perative in  its  diaracter." 

[4-8]  Cnie  Supreme  Conrt  ot  the  United 
States,  in  Boberts  v.  Beilly,  116  U.  S.  80, 
at  page  94,  6  Sup.  Ot  207,  20  U  Ed.  644,  648, 
quoted  with  approval  Chief  Justice  Taney  In 
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Kentucky  t.  DennlsoD,  24  How.  66,  104,  16 
L.  Ed.  717,  who  there  held  that  the  duty  ot 
the  governor  of  a  state,  where  a  fugitive  was 
found,  la  merely  ministerial,  without  the 
ri^t  to  exercise  executlTe  or  judicial  discre- 
tion, and  that  this  lack  of  executive  power  is 
recognized  as  the  right  of  a  person,  arrested 
by  virtue  of  an  executive  warrant  in  Inter- 
state extradition,  to  invoke  the  Judgment  of 
Judicial  tribunals,  state  or  federal,  by  virtue 
of  habeas  corpus  to  Inquire  into  the  lawful- 
ness of  his  arrest  and  Imprisonment. 

Acting  Governor  Edge,  after  giving  Thomp- 
son a  hearing,  rightly  conceived  it  to  be  his 
duty  to  comply  with  the  demand  of  the  gov- 
ernor of  New  York,  and  he  made  and  is- 
sued his  executive  warrant,  which  la  the  jus- 
tification pleaded  by  Mr.  Boyle,  the  agent  of 
the  governor  of  New  York,  who  (Boyle)  had 
the  defendant  In  his  custody  reedy  to  trans- 
port him  to  that  state.  However,  the  gov- 
ernor upon  whom  requisition  is  made  for  a 
fugitive  from  Justice  is  not  obliged  to  hear 
the  accused  before  ordering  his  removal. 
The  person  demanded  has  no  constitutional 
right  to  be  heard  before  the  Governor.  Mun- 
sey  V.  Clough,  196  U.  8.  864,  26  Sup.  Ct  282, 

49  L.  Ed.  615. 

It  was  held  in  People  ex  rel.  Corkran  v. 
Hyatt,  172  N.  Y.  176,  at  page  193,  64  N.  B. 
825,  60  U  a  A.  774,  92  Am.  St  Rep.  706, 
that  no  law  gives  a  person  sought  to  be  ex- 
tradited the  right  to  a  bearing  before  the 
governor  or  to  submit  evidence  in  his  be- 
half; that  whatever  in  that  respect  may  be 
accorded  by  the  governor  to  the  accused  is 
a  matter  of  favor,  not  of  right;  and  that, 
therefore,  unless  the  accused  may  review  his 
extradition  on  habeas  corpus,  he  may  be 
transported  as  a  prisoner  without  any  hear- 
ing. But,  as  held  by  the  United  States  Su- 
preme Court  in  Hyatt  t.  State  of  New  York, 
188  U.  S.  691,  23  Sup.  Ct  456,  47  L.  Ed.  657, 
the  executive  warrant  of  a  Governor  of  a 
state  Is  but  prima  fade  sufficient  to  hold  the 
accused,  and  he  may  have  habeas  corpus  to 
test  the  validity  of  such  a  warrant  See, 
also,  Katyuga  v.  Cosgrove,  67  N.  J.  X<aw,  213, 

50  Atl.  679.  And  habeas  corpus  proceedings 
are  within  the  cognizance  of  state  courts,  un- 
less the  persons  held  are  in  custody  by  au- 
thority of  the  courts  of  the  United  States,  or 
officers  of  the  federal  government  acting  un- 
der Its  laws.  Robb  v.  Connolly,  111  U.  S. 
624,  4  Sup.  Ct  644,  28  I/.  Ed.  642. 

[7]  We  come  now  to  the  merits  of  the  pres- 
ent proceeding,  and  reliance  Is  placed  by  the 
accused  upon  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Illlnola,  ^  rel. 
McNlchols  V.  Pease,  207  U.  8.  100,  28  Sup. 
Ct  68,  52  L.  Ed.  212,  in  which  Mr.  Justice 
Harlan,  delivering  the  opinion  of  that  court 
deduced  several  principles  from  certain  lead- 
ing cases,  which  he  cited.  Among  these  prin- 
ciples is  one  (7)  that  a  person  arrested  and 
held  as  a  fugitive  from  Justice  Is  entitled 
upon  habeas  corpus  to  question  the  lawful- 
ness of  his  arrest  and  imprisonment,  show- 


ing by  competent  evldenoe,  as  ground  for  his 
release,  that  he  was  not  within  the  meaning 
of  the  federal  Constitution  and  laws,  a  fugi- 
tive from  the  Justice  of  the  demanding  state, 
and  thereby  overcome  the  presumption  to  the 
contrary  arising  upon  the  face  of  the  war- 
rant of  extradition.  It  is  insisted  that  this 
gives  the  accused  in  the  matter  at  bar  the 
right  to  call  upon  this  court  to  decide  upon 
the  conflicting  testimony  as  to  the  alibi  set 
up ;  and  the  farther  language  of  the  learned 
judge  in  the  case  just  mentioned  may  seem 
to  bear  out  the  contention,  for  at  page  111, 
of  207  U.  S.,  at  page  62  of  28  Sup.  Ct  (62 
L.  Ed.  212),  he  said: 

"Upon  the  record  before  us  it  must  l>e  taken 
that  McNlchols  was  charged  with  committing  the 
crime  in  question  on  the  30th  day  of  September, 
and  that  he  could  have  been  at  Kenosha  during 
the  forenoon  of  that  day,  although  he  may  liave 
been,  as  stated  in  the  amdavits,  in  Chicago  dur- 
ing the  whole  of  the  afternoon  of  the  same  day. 
So  that  the  accused  entirely  failed  to  overcome 
the  prima  fade  case  made  by  the  official  docu- 
ments before  the  court  of  his  having  become  a 
fugitive  from  tiie  justice  of  Wisconsin,  after  com- 
mitting a  crime  atrainst  its  laws  on  the  30th  day 
of  September,  1005." 

However,  as  McNlchols  could  have  been  in 
Wisconsin,  but  failed  to  produce  evidenco 
that  he  was  not  there,  at  the  very  time  when 
the  offense  yrith  which  he  was  there  charged 
was  committed,  it  was  not  decided  that  if 
be  had  by  a  preponderance  of  testimony  es- 
tablished an  alibi,  he  must  have  been  dis- 
charged. And  I  cannot  believe  that  die  court 
would  have  so  held,  because  Munsey  v. 
Clough,  supra,  is  one  of  the  cases  cited  by 
Mr.  Justice  Harlan  as  authority  for  the  very 
rule  which  counsel  for  the  accused  relies 
upon,  and  in  that  case  (Munsey  v.  Clough, 
196  U.  8.  364,  at  page  374,  25  Sup.  Ct  282, 
at  page  286,  49  L.  Ed.  616,  617)  Mr.  Justice 
Peckbam,  speaking  for  the  court  says: 

"When  it  is  conceded,  or  when  it  is  so  con- 
clusively proved  that  no  question  can  be  made, 
that  the  person  was  not  within  the  demanding 
state  when  the  crime  is  said  to  have  been  com- 
mitted, and  his  arrest  is  sought  on  the  ground 
only  of  a  constructive  presence  at  that  time  in 
the  demanding  state,  then  the  court  will  dis- 
charge the  defendant  Hyatt  v.  New  York,  188 
U.  S.  691,  23  Sup.  Ct  456,  47  L.  Ed.  657,  affirm- 
ing the  judgment  of  the  New  York  Court  of  Ap- 
peals, 172  N.  Y.  176,  64  N.  B.  825,  60  Ll  R.  A, 
774,  92  Am.  St  Rep.  706.  But  the  court  will 
not  discharge  a  defendant  arrested  under  the 
governor's  warrant  where  there  is  merely  contra- 
dictory evidence  on  the  subject  of  presence  in 
or  absence  from  the  state,  as  habeas  corpus  is 
not  the  proper  proceeding  to  try  the  question  of 
alibi,  or  any  question  as  to  the  guilt  or  inno- 
cence of  the  accused." 

And  in  Hyatt  v.  New  York,  supra,  another 
of  the  cases  cited  by  Mr.  Justice  Harlan  as 
authority  for  his  rule,  it  was  held  by  Mr. 
Justice  Feckham,  speaking  for  the  Supreme 
Court  of  the  United  States,  in  188  U.  S.  691, 
at  page  711,  23  Sup.  Ct  456,  at  page  459, 
40  L.  Kd.  657,  661: 

"In  the  case  before  us  it  is  conceded  that  the 
relator  was  not  in  the  state  at  the  various  times 
when  it  is  alleged  in  the  indictments  the  crimes 
were  committed,  nor  until  eight  days  after  the 
time  when  the  last  one  is  alleged  to  have  been 
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oommitted.  That  the  prosecntioii  on  the  trial  of 
each  an  indictment  need  not  prove  with  exact- 
ness the  commission  of  the  ciime  at  the  very 
time  alleged  in  the  indictment  is  immaterial. 
The  indictments  in  this  case  named  certain  dates 
as  the  times  when  the  crimes  were  committed, 
and  where  in  a  proceedini;  like  this  there  is  no 
proof,  or  offer  of  proof,  to  show  that  the  crimes 
were  in  truth  committed  on  some  other  day  than 
those  named  in  the  indictments,  and  that  the 
dates  therein  named  were  erroneously  stated, 
it  is  sufficient  for  the  party  charged  to  diow  that 
he  was  not  in  the  state  at  the  times  named  in 
the  indictments ;  and  when  tiiose  facts  are  prov- 
ed so  that  there  is  no  dispute  in  regard  to  them, 
and  there  is  no  claim  of  any  error  in  the  dates 
named  in  the  indictments,  the  facts  so  proved 
are  sufficient  to  show  that  the  person  was  not 
in  the  state  when  the  crimes  were,  if  ever,  com- 
mitted." 

There  Is  nothing  in  the  case  of  Katyuga  ▼. 
Cosgrove,  &l  N.  J.  Law,  213,  50  AtL  679,  in 
onr  supreme  court,  to  the  effect  that  the  de- 
termination of  the  executive  authority  in 
the  state  where  the  demand  is  made  Is  suffi- 
cient to  Justify  the  apprehension  and  removal 
of  the  person  demanded  until  the  presump- 
tion in  its  favor  is  overcome  by  contrary 
proof,  nor  in  the  case  in  the  United  States 
Supreme  Court  of  Bx  parte  Beggel,  114  U, 
S.  642,  5  Sup.  Ct  1148,  29  L.  Ed.  250,  cited 
as  authority  In  Katyuga  v.  Cosgrove,  which 
militate  against  the  view  above  expressed. 
In  fitct,  in  the  Reggel  Case,  it  was  held  that 
the  fugitive  from  Justice  should  not  be  dis- 
charged because  in  the  Judgment  of  the  court 
the  proof  showing  him  to  be  such  fugitive 
may  not  be  as  full  as  might  properly  have 
been  required. 

Bnongh,  I  think,  has  been  shown  to  indi- 
cate that  it  wais  not  the  intention  of  the 
Snpreme  Court  of  the  United  States  in  Illi- 
nois V.  Pease  to  depart  from  the  doctrine 
theretofore  clearly  established  In  that  tri- 
bunal, namely,  that  on  habeas  corpus  testi- 
mony would  not  be  weighed  as  to  the  pres- 
ence in,  or  absence  from,  a  demanding  state, 
of  an  alleged  fugitive  from  Justice,  at  the 
time  of  the  stated  commission  of  a  crime 
therein  by  him,  and  that,  on  habeas  corpus. 
It  is  not  competent  to  try  the  question  of 
alibi,  or  of  the  guilt  or  innocence  of  the  ac- 
cused. In  re  Greenough,  31  Vt  279,  at  page 
288,  It  was  held: 

"The  court,  upon  habeas  corpus,  cannot  pro- 
nounce upon  the  guilt  or  innocence  of  the  alleged 
fugitive.  That  must  be  left  to  the  courts  of  that 
state,  where  the  crime  is  alleged  to  have  been 
committed." 

See  Commonwealth  t.  Supt,  etc.,  220  Pa. 
401,  69  Atl.  916. 

This  view  harmcmlzes  with  the  decisions  of 
the  courts  of  our  state  as  to  where  the  deci- 
sion of  a  disputed  question  of  fact  ultimately 
resides,  namely,  with  a  trav^se  Jury.  With 
us  the  weight  of  conflicting  testimony  must 
always  be  submitted  to  a  Jury  for  their  con- 
sideration and  determination.  See  Dickinson 
V.  Brie  B.  B.  Co.,  86  N.  J.  Law,  688,  90  Atl. 
306;  Clark  v.  Public  Service  Electric  Co.,  86 
N.  J.  Law,  144,  91  Atl.  83 ;  Tilton  v.  P.  E. 
B.  Co.,  86  N.  J.  Law,  709,  94  Atl.  804. 


As  there  is  competent  evidence  before  me 
tending  to  establish  the  fact  that  the  accus- 
ed was  in  the  city  and  state  of  New  York 
on  the  day  mentioned  In  the  indictment 
against  him,  It  becomes  my  duty  to  deny  his 
discharge,  tiet  him  be  remanded  to  Mr. 
Boyle,  the  agent  of  the  governor  of  New 
York,  for  transportation-  to  that  state. 

Mr.  Ingersoll:  If  your  honor  please,  the 
defendant  has  instructed  me  to  take  an  ap- 
peal from  your  decision,  and  I  ask  yonr 
honor  to  fix  ball,  so  that  the  defendant  may 
be  at  large  pending  appeaL  Your  honor  ad- 
mitted him  to  bail  pendente  lite,  and  I  un- 
derstand he  is  entitled  to  bail  pending  ap- 
peaL 

The  Chancellor:  Anticipating  that  you 
might  desire  to  appeal  and  ask  for  the  pris- 
oner's discharge  on  ball,  I  looked  into  those 
questions,  and  find  that  the  prisoner  is  en- 
titled to  appeal,  but  not  to  bail.  I  am  now 
satisfied  that  I  erred  in  admitting  him  to 
bail  pendente  lite,  as  will  appear  from  what 
I  shall  say  later  on. 

As  to  the  Right  of  Appeal. 

Of  course  you  do  not  need  my  say-so  that 
you  are  entitled  to  appeal.  You  are  at  lib- 
erty to  Institute  that  proceeding,  and  the 
court  above  will  dismiss  you  if  the  appeal 
does  not  lie.  But  it  becomes  necessary  for 
me  to  consider  and  decide  that  question,  be- 
cause, if  you  are  not  entitled  to  appeal,  your 
client  must  be  remanded  to  custody,  and  the 
question  of  ball  will  not  arise.  And  this 
court  may  determine  any  question  incidently 
and  necessarily  involved,  although  its  deter- 
mination. If  directly  presented,  would  not  be 
within  Its  Jurisdiction;  such  decision  having 
no  binding  effect,  except  In  the  case  in  which 
it  is  made.  See  Dunham  v.  Marsh,  52  N.  J. 
Eq.  256,  261.  30  AtL  473.  See,  also,  In  re 
Baker,  61  N.  J.  Eq.  592,  699,  47  AtL  1046; 
In  re  Alexander,  79  N.  J.  Eq.  226,  228,  81 
Atl.  732. 

The  right  to  appeal  in  the  case  at  bar  does 
not  reside  in  our  habeas  corpus  act  (Camp. 
Stat  p.  2689),  because  that  act  (in  section 
58)  only  accords  that  right  to  prisoners  in 
criminal  causes  on  habeas  corpus  before  a 
Justice  of  the  supreme  court  The  right  of 
appeal,  therefore.  If  it  exists,  most  be  found 
in  the  chancery  act,  and  that  involves  the 
question  as  to  whether  this  proceeding  is  one 
before  the  diancellor  as  a  commissioner  or 
legislative  agent  designatio  personse,  or  is 
one  in  the  court  of  chancery  itself.  This 
question  will  now  be  examined  at  considera- 
ble length,  because  there  are  expressions  in 
the  books  about  the  writ  of  habeas  corpus  be- 
ing issued  by  the  court  or  a  juigt.  lu  fact, 
our  statute  on  habeas  corpus  provides  for  it 
and,  lest  It  be  thought  that  the  writ,  when 
granted  by  a  single  Judge,  becomes  a  proceed- 
ing before  him  dissociated  from  the  court  of 
which  he  is  a  member,  I  will  be  at  pains  to 
show  that  the  writ  is  always  a  Judicial  one 
issuing  out  of  a  court,  whether  awarded  by 
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the  court  Itself  or  hy  one  of  Its  Jndges,  and 
that  the  proceeding  tbereon  is  a  cause  or  salt 
In  the  given  court. 

[1-10]  The  writ  of  habeas  corpus  ad  sub- 
jiciendum is  a  common-law  writ  confirmed 
and  regulated  by  statute.  The  purpose  of  the 
writ,  as  so  regulated,  is  the  same  as  at  com- 
mon law.  Bailey  on  Habeas  Corpus,  {  S,  p.  9. 
In  Church  on  Habeas  Corpus  (2d  Ed.)  (  25a, 
it  is  laid  down: 

"It  was  not  to  bestow  an  immnnity  from  ar- 
bitrary imprisonment,  which  is  abundantly  pro- 
vided for  in  Magna  Cbarta — if,  indeed,  it  were 
not  much  more  ancient — that  the  statute  of 
Charles  II  was  enacted ;  but  to  cut  off  the  abus- 
es by  which  the  government's  lust  of  power,  and 
the  servile  subtlety  of  crown  lawyers,  had  im- 
paired so  fundamental  a  privilege. 

And  in  section  61: 

"The  origin  of  this  [common-law]  jurisdiction 
over  tbp  writ  of  habeas  corpus  is  lost  in  antiqui- 
ty. It  was,  we  have  seen  from  the  history  of 
the  writ,  undoubtedly  exercised  before  Ma^a 
Charts,  and  it  extends  to  all  cases  of  illegal  im- 
prisonment, whether  claimed  under  public  or 
private  authority.  It  was  exercised  by  the  court 
of  chancery,  king's  bench,  common  pleas,  and  ex- 
chequer. *  •  *  At  one  period  it  was  thought 
that  the  writ  of  habeas  corpus  ad  subjiciendum 
—which  was  only  for  matters  of  crime — could  is- 
sue out  of  the  king's  bench  only  in  term  time; 
but  Watson's  Case  settled  it  that  the  kind's 
bench,  or  a  judge  thereof,  might  grant  the  writ, 
at  common  law,  in  vacation,  and  that  it  might  be 
made  returnable  immediately,  either  before  the 
court  or  a  judge  at  chambers.  Prior  to  the  ha- 
beas corpus  act  of  31  Car.  II,  however,  the  king's 
bench  rarely  issued  the  writ  in  vacation.  The 
general  practice  was  that  suitors  could  obtain  It 
regularly  from  that  court  in  term  time  only, 
and  this  evil  practice  it  was  one  of  the  objects 
of  the  act  to  remedy.  The  court  of  chancery, 
however,  was  always  open,  and  could  grant  the 
writ  in  vacation  as  well  as  in  term  time,  though 
it  seems  that  the  general  practice  in  that  court 
was  to  issue  it  in  vacation  only.  The  writ  was 
returnable  to  the  authority  whence  it  issued.  If 
it  issued  in  vacation,  it  was  usually  made  re- 
turnable before  the  judge  himself  who  awarded 
the  writ,  and  he  proceeded  thereon,  unless  the 
term  should  intervene,  when  it  could  be  retnm- 
ed  into  court" 

Our  supreme  court  has  decided  that  habeas 
corpus  is  a  common-law,  and  not  a  statutory, 
writ  State  Bank  v.  Dickinson,  16  N.  J.  Law, 
354.  See,  also,  Vannatta  v.  Morris  Canal  & 
Banking  Co.,  17  N.  J.  Law,  159.  In  State, 
Balrd,  Pros.,  ▼.  Balrd  &  Torrey,  19  N.  3. 
Eq.  481,  488,  the  court  of  errors  and  appeals 
questioned  whether  an  appeal  would  lie  In 
a  strict  habeas  corpus  proceeding.  This  was 
in  1868,  and  it  may  be  that  tills  decision 
moved  the  legislature  to  grant  an  appeal  in 
section  53  of  the  habeas  corpus  act  of  1874. 
No  proTlslon  for  appeal  was  made  In  our 
earlier  habeas  corpus  act  of  1795.  That 
statute  was  closely  copied  from  the  habeas 
corpus  act  of  31  Car.  II. 

Our  statute  of  March  11,  1795  (Paterson's 
Laws,  p.  168),  did  not  create  the  writ  of 
habeas  corpus  as  a  means  of  preventing  the 
injnry  of  illegal  confinement,  but  recognized 
its  existence  and  legislated  with  reference  to 
it  as  a  common-law  writ  It  provided  In 
section  1  that,  whenever  any  person  should 
bring  a  writ  of  habeas  corpus  directed  to  any 


sheriff  or  other  person,  that  officer  or  other 
person  should  make  return  to  the  writ  and 
bring  the  body  of  the  party  committed  or 
restrained  before  the  chancellor  for  the  time 
being,  or  the  Justices  of  the  supreme  court,  or 
snch  of  them  before  whom  the  writ  was  made 
returnable,  according  to  the  command  there- 
of. In  section  8  it  was  enacted  that  If  any 
person  be  committed  or  detained  (except, 
etc.),  out  of  term  and  in  vacation  time,  sach 
person,  or  any  one  in  his  behalf,  might  ap- 
ply to  "the  chancellor,  or  any  one  of  the 
Justices  of  the  supreme  court;  and  the  said 
chancellor,  or  Justices,  or  any  of  them,"  were 
authorized  and  required  "to  award  and  grant 
a  habeas  corpus  under  the  seal  of  such 
court,  whereof  he  shall  be  then  one  of  the 
Judges,"  to  be  directed,  etc.,  and  in  section 
10  it  was  enacted  that  it  should  be  lawful 
for  any  person  to  move  and  obtain  his  habeas 
corpus  "as  well  out  of  the  court  of  chancery 
as  out  of  the  supreme  court;  and  If  the 
chancellor,  or  any  Justice  of  the  supreme 
court  for  the  time  being,  •  •  •  shall  de- 
ny any  writ  of  habeas  corpus  by  this  act  re- 
quired to  be  granted,  *  •  *  they  shall 
severally  forfeit  to  the  prisoner,"  etc.  It  Is 
apparent  to  me  that  the  power  of  the  Chan- 
cellor to  grant  a  writ  of  habeas  corpus  was, 
by  the  common  law  and  by  our  habeas  cor- 
pus act  of  March  11,  1795,  a  power  to  issue 
the  writ  out  of  the  court  Itself. 

Our  legislature  79  years  later  passed  a 
new  habeas  corpus  act,  which  is  entitled  "An 
act  for  preventing  the  injury  of  Illegal  con- 
finement, and  better  securing  the  liberty  of 
the  people,"  approved  March  27,  1874  (Bev. 
1877,  p.  468 ;  Comp.  Stat  p.  2638) ;  and  on 
the  same  day  the  habeas  corpus  act  of  1795, 
which  was  passed  by  exactly  the  same  title, 
was  expressly  repealed  (Bev.  1877,  p.  1383). 
The  habeas  corpus  act  of  March  27,  1874, 
contains  no  reference  to  the  chancellor  or 
the  court  of  chancery,  but  was  impotent  In 
the  slightest  degree  to  curtail  or  abridge  the 
chancery  power  with  reference  to  that  an- 
cient and  efficacious  writ ;  for  that  Jurisdic- 
tion, existing  at  common  law,  was  inherited 
by  our  court  of  chancery  from  its  prototype, 
the  high  court  of  chancery  in  England,  was 
recognized  and  confirmed  by  the  habeas  cor- 
pus act  of  March  11,  1795,  and  was  vested  in 
and  guaranteed  to  our  court  of  chancery  by 
the  Constitution  of  1844.  In  BaUey  on  Ha- 
beas Corpus,  §  1,  it  is  stated  that: 

"It  [the  writ  of  habeas  corpus]  was  brought 
to  America  by  the  colonists  and  claimed  as 
among  the  immemorial  rights  descended  to  them 

from  their  ancestors." 

Thus  It  appears  that  habeas  corpus  stat- 
utes did  not  create,  but  were  in  aid  of,  the 
Jurisdiction. 

[11]  The  legislature  cannot  Impair  the  Ju- 
risdiction of  a  constitutional  court  Flanlgan 
y.  Ouggenheim  Smelting  Co.,  63  N.  J.  Law, 
647,  at  page  650,  44  AU.  762,  at  page  763 
(1899).  In  that  case  Judge  Adams,  i3>eaking 
for  the  court  of  errors  and  appeals,  aald: 
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"Section  1  of  article  7  of  the  Constitation 
provides  that  Hhe  jadicial  power  shall  be  vested 
in  a  court  of  errors  end  appeals  in  the  last  re- 
sort ia  all  causes  as  heretofore ;  a  court  for  the 
trial  of  impeachment;  a  court  of  chancery;  a 
prerogative  court;  a  supreme  court;  circuit 
courts,  and  such  inferior  courts  as  now  exist,  and 
as  may  be  hereafter  ordained  and  established  by 
law;  which  inferior  courts  the  Legislature  may 
alter  or  abolish,  as  the  public  good  shall  require.' 
It  wiU  be  admitted  that  these  provisions  guar- 
antee the  integrity  of  the  constitutional  courts, 
of  which  the  Supreme  Court  is  one.  Whatever 
powers  that  court  had,  whatever  jurisdiction 
that  court  exercised,  at  the  date  of  the  adoption 
of  the  Constitution,  were  by  such  adoption  in- 
corporated into  the  fundamental  law  and  insured 
against  destruction  or  abridgment,  except 
through  a  change  in  the  fundamental  law  itself. 
To  abolish  the  court  to  alter  its  organic  char- 
acter, to  impair  its  jnrisdiction,  to  diminish  its 
authority,  are  beyond  legislative  power,  because 
that  character,  jurisdiction,  and  authority  form 
part  of  a  body  of  law  which,  upon  wise  grounds, 
has  been  made  immutable  by  anr  mere  legislative 
act  For  example,  it  has  been  ndd  that  the  leg- 
islature cannot  ocuistitutionally  deprive  the  su- 
preme court  of  its  exclusive  ri^ht  to  issue,  as 
heretofore,  a  prero^tive  writ,  either  by  denying 
the  use  of  sudi  writ  or  bv  creating  in  another 
tribunal  a  co-<»Klinate  authority  to  employ  it." 

See,  also.  Smith  t.  Ltvesey,  67  N.  3.  Law, 
269.  51  Aa  453. 

In  Flanlgan  v.  Guggenheim  Smeltliig  Co. 
the  court  whose  constitutional  powers  were 
vindicated  was  the  supreme  court;  but  the 
decision,  of  course,  applies  with  equal  force 
to  the  court  of  chancery. 

[12-1S,  17,  II]  Later  the  legislature,  realiz- 
tng  that  the  omission  of  chancery  from  the 
habeas  corpus  act  of  1874  in  no  way  impair- 
ed or  detracted  from  its  Jurisdiction,  passed 
an  act  entiUed  "An  act  declaratory  of  the 
power  of  the  chancellor  to  issue  and  deter- 
mine writs  of  habeas  corpus,"  approved  April 
5,  1878  (P.  L.  p.  350;  Comp.  Stat  p.  2640, 
i  3a).  It  enacted  that  the  chancellor  of  this 
state  "is  hereby  declared  to  have  and  to  have 
had  the  power  to  Issue  writs  of  habeas  cor- 
pus under  the  seal  of  the  court  of  chancery 
and  to  hear  and  determine  the  same,"  not- 
withstanding the  provisions,  or  any  of  them, 
of  the  act  of  March  27,  1874,  in  the  same 
manner  as  if  it  had  never  been  passed  and 
the  act  of  March  11,  1795,  had  never  been 
repealed. 

This,  however,  cannot  operate  to  read 
the  Chancellor  and  the  court  of  chancery  into 
section  53  of  the  Habeas  Corpus  Act  of  1874, 
which  gives  the  right  of  appeal,  restricted  to 
cases  before  a  justice  of  tiie  supreme  court; 
so,  as  I  said,  we  must  look  to  the  chancery 
act  for  the  right  of  appeal,  if  this  cause  is 
one  in  the  court  itself.  I  hold  that  the  writ 
of  habeas  corpus  awarded  by  the  Chancellor 
la  always  Issued  out  of  the  court  of  chan- 
cery, and  the  legislature  recognized  that  fact 
In  the  declaratory  act  of  April  6,  1878,  for  it 
will  be  remembered  that  the  declaration  of 
the  chancellor's  power  is  one  to  Issne  the 
writ  "under  the  seal  of  the  court  of  chan- 
cery." And  the  act  of  March  11, 1795,  seems 
to  hare  contained  the  same  recognition,  for 
it  provided  txa  the  Issuance  of  the  writ  out 


of  the  conrt  of  chancery  and  the  snpreme 
court;  and,  where  provision  was  made  for 
the  chancellor  or  justices  of  the  supreme 
conrt  to  grant  the  writ,  it  provided  that  it 
should  be  under  the  seal  of  the  court  of 
which  he  should  be  a  judge. 

That  the  writ  of  habeas  corpus  always  Is- 
sues out  of  a  conrt  appears  from  the  follow- 
ing English  cases  (the  italics  are  mine) : 

In  re  Belson,  7  Moo.  P.  O.  H.  114,  It  was 
held,  at  page  115: 

"The  Lord  Chancellor  or  the  Court  of  Chan- 
cery has,  by  the  common-law  jnrisdiction,  au- 
thority to  issue  writs  of  habeas  corpus,  and  the 
authority  appears  to  have  been  exercised  in  a 
manner  as  general  as  the  like  authority  by  the 
courts  of  common  law,  and  moreover  is  exercised 
in  vacation,  when  it  is  supposed  at  least  that 
such  writs  cannot  be  issued  by  the  other  eourt*. 
Coke,  2  Inst  58,  64,  4  Inst  81,  182." 

And  at  page  132: 

"Moreover  these  writs,  whether  with  or  with- 
out the  clause  'cum  cansis,'  were  always  pre- 
pared in  the  Six  Clerk's  Office,  and  are  now 
always  sealed  in  the  Record  and  Writs  Clerk's 
Office.  In  1736  a  prisoner,  committed  by  a  cer- 
tain justice  of  the  peace,  petitioned  to  be 
brought  up  to  be  bailed.  Tlie  Lord  Chancellor 
ordered  tnat  the  petitioner's  derk  in  court 
should  issue  out  a  writ  of  habeas  corpus  under 
the  seal  of  the  court,  etc.,  and  such  has  always 
been  the  course,  for  whatever  purpose  the  writs 
are  required," 

The  expressions  "the  Lord  Chancellor" 
and  "the  Court  of  Chancery"  In  Be  Belson, 
supra,  I  take  to  be  synonymoas,  like  the  term 
"ordinary  or  surrogate  general"  to  be  found 
In  our  Constitution,  referring  to  one  and  the 
cause  office  and  officer.  If  I  am  right  In 
holding,  as  I  do,  that  the  writ  of  habeas  cor- 
pus Is  a  judicial  writ  always  issuing  out  of 
court,  then  the  chancellor  is  not  divorced 
from  the  court  of  chancery  In  this  matter  of 
habeas  corpus  jurisdiction.  The  court  of  er- 
rors and  appeals,  in  Delaware  Bay,  etc  R- 
B.  Co.  V.  Markley,  45  N.  J.  Eq.  139,  16  AtL 
436,  In  which  the  question  was  whether  a 
receiver  was  appointed  by  the  chancellor  as 
a  mere  commissioner  empowered  to  do  a  spe- 
cial act  (the  statute  empowering  the  chan- 
cellor to  act),  or  whether  such  appointment 
was  made  by  the  court  of  chancery,  it  was 
held  that  the  name  "receiver"  Implies  a  per- 
son deriving  his  authority  firom  the  court, 
as  he  is  one  of  the  well-known  agents  of 
chancery,  with  powers,  Immunities,  and  re- 
sponsibilities entirely  defined,  from  which, 
and  like  considerations,  the  court  was  of 
opinion  that  it  was  plainly  the  legislative 
Intent  to  lodge  the  appointing  power  In  the 
court  of  chancery.  The  analogy  which  I 
invoke  is  this:  That  the  habeas  corpus 
awarded  by  the  chancellor  must  be  Issued  out 
of  the  court  of  chancery,  because  it  issues 
under  the  seal  of  the  court  and  on  its  return 
the  hearing  is  of  a  judicial  guettion  or  ques- 
tions, which  can  only  be  determined  by  the 
court 

In  Indiana  it  is  provided  by  statute  that 
a  receiver  may  be  appointed  by  the  court  or 
the  judge  thereof,  in  vacation,  In  certain  cas- 
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es,  and  In  Pressley  y.  Lamb,  106  Ind.  171,  at 
page  185,  4  N.  £.  6S2  at  page  691,  It  waa  held: 
"When  the  Judge  of  a  coart,  in  vacation,  is 
engaged  in  doing  these  acts  and  making  these 
orders,  it  is  clear,  we  tliink,  that  he  is  exer- 
cising quoad  hoc  'the  judicial  power  of  the 
state,'  and  that  his  acts,  orders,  and  proceed- 
ings in  the  premises,  although  had  in  vacation, 
are  the  judicial  proceedings  of  the  court  where- 
of he  is  judge." 

This  question  of  the  Judicial  character  of 
the  hearing  in  these  cases  will  be  dealt  with 
more  at  length  hereafter. 

In  2  Hale's  P.  G.  147,  it  is  laid  down: 
"By  virtue  of  the  statute  of  Magna  Charta, 
and  by  the  very  common  law,  an  habeas  corpus 
in  criminal  causes  may  issue  out  of  the  ohcm- 
eery.  Coke  on  Magna  Charta,  c.  29,  and  2  In- 
stit  p.  255." 

In  Watson's  Case,  9  Ad.  &  BL  731. 112  Bug. 
Bep.  1389,  it  was  held: 

"At  common  law,  a  judge  of  the  Co^urt  of 
King's  Bench  may  grant  in  vacation  a  writ  of 
habeas  corpus  ad  subjiciendum,  rfcturnable  im- 
mediate at  chambers,  to  bring  up  the  body  of  a 
party  in  custody  in  execution  of  a  criminal  sen- 
tence. After  the  return  to  the  .habeas  corpus 
has  been  put  in  and  read,  it  is  considered  as  fil- 
ed ;  but  the  court  has  nevertheless  power  to 
amend  it" 

And  Lord  Denman,  C.  J.,  delivering  the 
Judgment  of  the  court,  said  at  page  1409: 

"We  are  now  to  pronounce  our  judgment  on 
the  validity  of  a  return  to  a  writ  of  habeas 
corpus  for  bringing  up  the  body  of  Randal  Wix- 
on,  being  in  the  custody  of  the  keeper  of  her 
majesty's  gaol  at  Liverpool.  The  writ  was  is- 
sued by  my  Brother  Lituedate,  returnable  forth- 
with before  himself  at  his  chambers  in  Ser- 
jeants' Inn ;  but  the  term  was  so  near  at  hand 
that  it  was  thought  expedient  to  hear  the  argu- 
ment in  the  /m1{  Gowt." 

By  the  statute  of  1  &  S  Ph.  &  M.  c.  13,  {  7. 
it  Is  provided: 

"l%at  no  writs  of  habeas  corpus  or  certiorari 
shall  be  hereafter  granted  to  remove  any  prison- 
er out  of  any  gaol,  or  to  remove  any  recogniz- 
ance, except  the  same  writs  be  sign^  with  the 
proper  bands  of  the  Chief  Justice,  or  in  his 
absence  one  of  the  justices  of  the  court  out  of 
which  the  same  writs  shall  be  awarded  or  made ; 
upon  pain  that  he  that  writeth  any  such  writs, 
not  being  signed  as  is  aforesaid,  to  forfeit  to  our 
said  sovereign  lord  the  king  and  the  queen,  for 
every  such  writ  or  writs,  five  pounds." 

In  Ex  parte  Watklns,  3  Pet  193,  202,  7  L. 
Ed.  653,  It  was  held  that  the  writ  of  habeas 
corpus  Is  a  high  prerogative  writ,  known  to 
the  common  law.  This  very  expression  Is 
approvingly  dted  by  our  supreme  court  in 
Peltier  v.  Pennington,  14  N.  J.  Law,  312,  at 
page  318.  Only  courts  have  power  to  issue 
prerogative  writs. 

Sir  William  Blackatone,  treating  of  the 
writ  of  habeas  corpus,  says  (3  Bl.  Com.  131) : 

"This  is  a  high  prerogative  writ,  and  therefore 
by  the  common  law  issuing  out  of  the  Court^  of 
King's  Bench  not  only  in  term  time,  but  also 
during  the  vacation,  by  a  fiat  from  the  chief 
justice  or  any  other  of  the  judges.  •  •  *  If 
it  issues  in  vacation,  it  is  usually  returnable 
before  the  judge  himself  who  awarded  it,  and 
be  proceeds  by  himself  thereon,  unless  the  term 
should  intervene,  and  then  it  may  be  returned  in 
court" 

The  learned  commentator  goes  on  to  ques- 
tion the  right  of  chancery  to  issue  the  writ 


in  vaeaUon,  dtlng  JenkB"  Case,  but  that  case 
was  overruled  by  Lord  Eldon  In  an  elaborate 
judgment,  and  Is  not  the  law  In  England  or 
the  United  States.  See  Church  on  Habeas 
Corpus  (2d  Ed.)  8  17. 

It  was  In  Crownley's  Case,  2  Swans.  1, 
that  Lord  Chancellor  Eldon  overruled  Lord 
Nottingham  In  Jenks'  Case,  observing  at 
page  68: 

"We  now  come  to  Jenks'  Case,  certainly  a 
positive  decision  that  the  Lord  Chancellor  could 
not  grant  the  writ  at  common  law  in  vacation, 
and  Lord  Nottingham  says  that  he  conferred 
with  the  judges ;  but  it  does  not  appear  that  on 
that  occasion  all  the  authorities  in  the  books  had 
been  consulted,  and  every  consideration  given 
to  the  subject,  and  it  is  not  going  too  far  to 
say  that  a  case  which  is  capable  of  being  ren- 
dered so  doubtful  as  that  is  rendered,  when  we 
look  at  all  the  proceedings  in  it,  I  cannot  think 
one  which  ought  to  bind  me,  agttinst  the  stream 
of  authority.'*^ 

Lord  Eldon,  in  overruling  Lord  Notting- 
ham, followed  the  previous  dicta  of  the  il- 
lustrious Lords  Coke  and  Hale.  Church  on 
Habeas  Corpus,  §  61,  note   2. 

Now,  as  above  observed,  Mr.  Justice  Black- 
stone  says  that  the  writ  issues  out  of  court, 
but  that  If  in  vacation  it  is  usually  return- 
able before  the  Judge  who  awarded  It  And 
my  understanding,  from  the  above  authori- 
ties, is  that  when  a  single  Judge  by  his  flat 
orders  the  Issuance  of  the  writ  out  of  the 
court  of  which  he  Is  a  member,  and  bears 
and  determines  the  matter,  he  exercises  the 
jurisdiction  of  the  court,  for  the  court  It- 
self could  exercise  no  other  or  higher  power 
in  that  regard.  In  other  words,  the  Jurlsdic* 
tlon  of  the  court  or  the  single  Judge  is  the 
same;  that  is,  the  Jurisdiction  of  the  court 
itself. 

Another  thing:  The  writ  of  habeas  corpus, 
as  already  stated,  is  a  prerogative  writ  3 
Pet  193,  7  L.  Ed.  653,  supra.  So  are  writs 
of  certiorari,  mandamus,  and  quo  warranto. 
Certiorari  is  a  writ  Issued  by  a  superior  to 
an  Inferior  court  of  record.  Bouv.  Law  Die. 
(Rawle's  Rev.)  voL  1,  p.  301.  Mandamus  is 
a  high  prerogative  writ,  usually  issued  out 
of  the  highest  court  of  general  jurisdiction  in 
a  state.  Id.  vol.  2,  p.  330.  The  issuance  of 
writs  of  quo  warranto  rests  in  a  sound  dis- 
cretion of  the  court.  Id.  809.  And  our  stat- 
utes treat  of  them  as  istuing  out  of  court. 
The  writ  of  certiorari  may  be  allowed  by  a 
justice  of  the  court  out  of  which  It  issues. 
See  Mott's  Prac.  Act,  133.  Mandamus  shall 
issue  out  of  the  Supreme  Court.  Id.  155. 
Leave  to  file  an  information  In  the  nature  of 
quo  warranto  may  be  granted  by  the  supreme 
court,  or  a  justice  thereof  in  vacation.  Id. 
146.  This  is  exacting  analogous  to  the  Is- 
suance of  a  wit  of  habeas  corpus  by  the 
supreme  court  or  a  justice  thereof.  The  writ 
of  injunction  is  also  a  high  prerogative  writ 
Gear  v.  Shaw,  1  Pin.  (Wis.)  608,  616.    So  U 

the  writ  of  ne  exeat    Collison  v. ,  18 

Ves.  Jun.  353.  In  Short  on  Informations, 
•223,  the  author  states: 

"By  the  phrase  'high  prerogativo  writ'  la 
meant  a  writ  issuing,  not  as  ordinaiiy  writs,  of 
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strict  richt,  bat  at  the  discretion  of  the  soTer- 
eign  actinr  through  that  court,  in  which  the. 
sovereign  la  supposed  to  be  personally  present." 

Onr  form  of  the  writ  of  habeas  corpus  It- 
self shows  that  It  Is  Issued  from  and  oat  of 
court.  The  habeas  corpus  act  of  1874  to  sec- 
tion 6  prescribes  substai^tiaUy  the  form  of 
the  writ  It  commands  the  production  of  the 
body  "before  our  Justices  of  our  Supreme 
Court,  eta  (or  before  E.  P.,  Justice,  etc.)," 
and  concludes,  "Witness,"  etc.,  not  providing 
in  whose  name  it  shall  be  witnessed.  It  la 
contained  to  onr  form  books  as  follows : 

(1)  Returnable  "before  oar  Justices  of  onr 
Sapreme  Court,  etc  (or  before  J.  D.,  Esq.,  Jus- 
tice of  onr  Supreme  Court),  at,  etc.  •  •  • 
Witness  M.  B.,  Esq.,  Chief  Justice  of  our  said 
Supreme  Court,"  etc.    Besson's  Law  Prec.  299. 

(2)  Returnable  "before  our  Justices  of  our 
Supreme  Court,  at  the  state  house,  at  Trenton 
(or  before  M.  M.  K.,  Esq.,  Justice  of  our  Sn- 

Sreme  Court,  at  the  courthouse  in  the  city  of 
.).•*•  Witness  the  Honorable  M.  B., 
Chief  Justice  of  our  Supreme  (3ourt,"  etc  Cor- 
bin's  SVirms,  781. 

(3)  Returnable  "before  our  Justjcp*  of  our 
Supreme  Court,  etc.  (or  before  A.  R.,  Esq.,  Jus- 
tice of  our  Supreme  Court),  at,  etc.  *  •  • 
Witness  M.  B.,  Esq..  Chi<>f  Justice  of  our  said 
Supreme  Court,"  etc    Jeffery's  Law  Prec  881. 

(4)  Returnable  "before  our  Justices  of  our 
Sapreme  Court,  etc.  (or,  before  A.  Q.  Q.,  Esq., 
Justice  of  our  Supreme  Court),  at,  etc.  •  •  • 
Witness  W.  8.  O.,  Chief  Justice  of  onr  said 
Supreme  Court,"  etc.  Prout's  N.  J.  Law  Forma, 
28s. 

(5)  Returnable  "before ,  Esquire,  one  of 

the  Justices  of  our  Supreme  Court   (or  as  the 

case  may  be),  at,  etc    •    •    •    Witness -. 

Esq.,  Chief  Justice  of  our  said  Supreme  Court," 
etc.    Honeyman's  N.  J.  Law  Forms,  463. 

Tims,  to  all  these  forms,  the  writ,  wheth- 
er It  be  allowed  by  the  court  and  made  re- 
tamable  before  It,  or  whether  it  be  allowed 
by  a  stogie  Jadge  and  made  returnable  before 
lilm,  l8  tested  to  the  name  of  the  chief  Justice, 
wblch  demoinstratas  that  tlie  writ  is  one  issn- 
tog  oat  of  the  court  itself,  for  if,  when  issued 
by  a  stogie  Judge,  to  be  returned  and  heard 
before  him,  it  became  a  proceedtog  before 
that  Judge  as  a  statutory  agent,  it  doubtless 
coold  not  Issue  to  the  name  of  the  presiding 
officer  of  the  court  and  under  Its  seal. 

There  Is  nothing  to  Re  Margamm,  65  N.  J. 
Law,  12,  28  Atl.  702,  holdtog  that  a  Justice  of 
the  sapreme  court  torestlgattog  the  truth  of 
the  statement  to  a  petition  containing  allega- 
tions of  fraud  or  Irregularities  at  an  election 
Is  not  empowered  for  that  purpose  to  sit  In 
or  under  the  authority  of  any  court,  but  that 
the  reference  to  him  as  a  Justice  of  the  su- 
preme court  Is  a  mere  deslgnatio  personse, 
which  militates  agatost  the  Tlew  I  have  ex- 
pressed to  the  effect  tp&t  the  chancellor  or  a 
stogie  Judge  of  the  supreme  court  awarding, 
hearing,  and  determining  a  writ  of  habeas 
corpns,  sits  in  the  court  of  which  he  is  a 
Judge.  On  the  contrary,  the  reasoning  of  the 
Margamm  Case  would  seem  plainly  to  indi- 
cate that  to  habeas  corpus  cases  the  Judges 
sit  to  and  exercise  the  Jurisdiction  of  the 
courts,  for,  said  Chief  Justice  Beiislcy  to  the 


Margamm  Case,  65  N.  J.  Law,  at  page  15,  25 
Atl.  at  page  703 : 

"It  will  be  at  once  perceived,  from  this  sum- 
mary of  this  statutory  clause,  that  the  judge 
who  is  to  determine  the  prescribed  contest  is 
not  empoweroil  for  that  purpose  to  sit  in,  or 
under  the  authori^  of,  any  court.  Tte  ref- 
erence to  him  as  the  justice  of  the  sapreme 
court  holdtog  the  drcnit  court  in  and  for  said 
county,'  is  a  mere  deslgnatio  personie.  The  ex- 
pression evidently  confers  upon  the  official  no 
authority,  except  such  as  is  expressly  prescribed, 
which  is  tliat  he '  shall  entertain  the  complatot 
to  the  capacity  of  a  commissioner  acting  under 
and  absolutely  b^  the  force  of  a  statutory  au- 
thorization. He  IS  to  determine  the  matter  and 
make  an  order  dismissing  the  ^tition  or  set- 
ting aside  the  election,  and  which  order  is  to 
be  filed  with  the  cleric  of  the  county.  Tliis  is 
the  entire  scope  and  extent  of  the  power  ex- 
pressly conferred,  and  it  would  not  seem  that,  to 
such  an  affair,  a  justice  of  the  Sapreme  Court 
baa  inherent  in  his  ofSce  any  ability  that  would 
materially  subserve  this  statutory  endowment. 
It  is  trae  that,  as  such  justice,  he  is  possessed 
of  the  statutory  anthonty  to  take  voluntary 
oaths  and  affidavits:  but  he  could  not  cimipd 
the  dttendaoce  of  witnesses,  nor  could  he  punish 
their  recusancy  if  they_  should  refuse  to  be 
sworn.  In  the  present  inquiry  it  is  not  perti- 
nent to  consider  the  serious  question  whether 
this  entire  provision  relattoe  to  this  method  of 
determining  the  legality  of  these  elections,  is 
not  so  imperfect  and  Incomplete  with  respect 
to  the  power  conferred  upon  the  Judicial  officer 
who  is  to  deddc  the  controversy,  as  to  render 
the  provision  itself  wholly  nugatory,  all  our 
immediate  concern  being  to  emphasize  the  fact 
that  such  justice  in  executinR  the  function  to 
qnestion  does  not  sit  in  cnria." 

It  will  be  noticed  that  the  Margarum  Case 
holds  that  the  Justice  of  the  supreme  court 
there  sat  to  the  capacity  of  a  commissioner 
acttog  under  authority  wprestly  preaoribed 
in  the  statute,  and  that  he  did  not  sit  to  a 
court  because  the  proceedtog  did  not  inhere 
to  his  office  of  judge.  Not  so  a  habeas  corpus 
proceeding,  which  is  essentially  Judicial  to 
character  and  a  legal  right  existtog  at  com- 
mon law. 

In  Re  Pradentlal  Insurance  Co.  of  America, 
82  N.  J.  Eq.  335,  88  AU.  970,  it  was  held  that 
an  order  made  by  the  Chancellor  appototing 
appraisers  of  the  value  of  the  capital  stock 
of  that  company,  pursuant  to  the  provlstons 
of  the  statute  for  mutuallzing  life  insurance 
corporations,  was  not  reviewable  on  appeal, 
because  the  chancellor,  under  that  statute, 
acted  as  a  legislative  agent  A  question  un- 
decided to  the  Pradentlal  Ins.  Co.  Case  was 
as  to  whether  or  not  there  exists,  under  our 
Constitution,  a  distinction  between  the  chan- 
cellor and  the  court  of  chancery,  it  being 
held  that  that  was  of  no  practical  moment  up- 
on the  motion  before  the  court ;  and  the  de- 
cision went  upon  the  ground  that  the  statu- 
tory proceeding  In  question  was  reviewable 
by  certiorari  only,  regardless  of  the  fact  that 
one  of  agencies  that  toolc  part  to  it  was  "the 
court  of  chancery,"  and  that  that  circum- 
stance could  not  require  the  supreme  court 
to  forego  its  writ  of  certiorari  or  to  share  it 
with  the  conjrt  of  errors  and  appeals,  which 
the  supreme  court  would  he  required  to  do  if 
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(be  aggrieved  part;  might  review  sudi  stat- 
utory proceeding  in  the  Court  of  Errors  and 
Appeals  by  a  direct  aK>eaI. 

These  cases  of  In  re  Marganun  and  In  re 
Prudential  Life  Ins.  Co.  were  ones  in  which  a 
single  judge  exercised  powers  conferred  and 
contained  in  particular  legislative  acts,  and 
those  powers,  being  entirely  statutory  aud 
unknown  to  the  common  law,  differ  radically 
from  the  character  of  the  jurisdiction  on 
habeas  corpus,  which  is  <Hie  existing  at  com- 
mon law  (although  to  some  extent  regulated 
by  statute),  under  high  prerogative  writs 
issued  out  of  courts  of  justice,  and  heard  and 
decided  by  those  courts,  or  a  single  judge 
thereof  exercising  the  jurisdiction  of  those 
courts  in  the  particular  matter. 

It  Is  pertinent  to  remark  that  our  Habeas 
Corpus  Act  of  1874  provides  in  section  8  that 
all  writs  of  habeas  corpus  shall  be  under  the 
seal  of  the  supreme  court  and  shall  be  in- 
dorsed. If  it  be  awarded  by  the  court,  by  the 
chief  justice,  or.  In  his  absence,  by  the' pre- 
siding officer  of  that  court ;  if  by  a  justice  of 
the  court,  the  indorsement  shall  be  signed  by 
h)m.  Here  is  a  direct  statutory  provision 
that  the  writs  shall  be  under  the  seal  of  the 
supreme  court,  thus  unequivocally  making 
them  judicial  writs,  whether  awarded  by  the 
court  or  by  a  Justice  of  it 

I  will  now  give  some  consideration  to  the 
form  of  the  proceedings  In  the  case  at  bar  as 
bearing  upon  the  question  whether  the  pro- 
ceeding was  in  court  or  before  me  as  a  statu- 
tory magistrate.  The  i>etltlon  for  the  writ  is 
Indorsed,  "In  Chancery  of  New  Jersey,"  and 
is  addressed,  "To  the  Honorable  Edwin  Rob- 
ert Walker,  Chancellor  of  the  State  of  New 
Jersey,"  as  is  the  practice  with  reference  to 
all  bills  and  petitions.  The  writ  presented  to 
me  was  similarly  indorsed.  It  contained  an 
allocatur  reading: 

"This  writ  has  been  allowed  by  me  this 


day  of  May,  1916;    let  It  be  sealed. 
Chancellor." 

I  dated  and  signed  it  The  solicitor  then 
signed  the  writ,  conformably  to  the  practice 
in  the  case  of  all  writs.  Then  the  clerk  in 
chancery  signed  and  sealed  it,  and  thereupon 
it  issued,  not  out  of  my  pocket,  but  out  of 
the  court  of  chancery.  It  is  tested  In  the 
name  of  the  chancellor. 

Pott's  Ch.  Prec.  does  not  contain  any  form 
of  the  writ,  either  in  the  edition  of  1841  or 
that  of  1872.  But  in  Dick.  Ch.  Prec.  (Rev. 
Ed.)  p.  478,  is  a  form  of  the  writ  of  habeas 
corpus  ad  subjiciendum.  It  is  the  form  sub- 
stantially followed  in  the  case  under  con- 
sideration. In  fact,  the  forms  are  all  prac- 
tically the  same.  Mr.  Dickinson  states  the 
allocatur  thus:  "By  the  statute  I  allow  this 
writ  Let  it  be  sealed."  Now,  as  the  habeas 
corpus  act  of  1795,  which  legislated  with  ref- 
erence to  the  chancellor  and  the  court  of 
chancery  as  well  as  the  supreme  court  and 
the  Justices  thereof,  has  been  repealed,  and  as 
the  act  of- 1874  makes  no  reference  to  the 
Chancellor  or  the  court  of  chancery,  there  is 


now  no  statute  whidb  regulates  the  issuance 
of  this  common-law  writ  out  of  diancery. 
Therefore  the  allocatur  on  the  writ  present- 
ed to  me  very  properly  omitted  the  words 
"By  the  statute- 
It  would  seem  that  writs  of  habeas  corpus 
were  not  indorsed  with  an  allocatur  prior 
to  the  act  of  31  Car.  II,  for  that  statute  in 
section  3  declares  that  to  the  intent  that 
no  sheriff,  jailer,  or  other  officer  might  pre- 
tend Ignorance  of  the  import  of  any  such 
writ,  it^  was  enacted  that  all  such  writs 
should  be  marked  "Per  statntum  tricesimo 
primo  Caroli  secundl  regis,"  and  should  "be 
signed  by  the  person  that  awards  the  same." 
Our  act  of  March  11,  1785,  provided  that  all 
such  writs  should  be  marked  "By  the  Stat- 
ute," and  "be  signed  by  the  person  who 
awards  the  same."  Whether  the  statute  of 
Car.  II  was  ever  in  force  in  New  Jersey, 
colony  or  state,  appears  to  be  doubtfuL  The 
supreme  court,  in  State  v.  Garthwalte,  23  N. 
J.  Law,  143,  observed  at  page  146,  that  the 
habeas  corpus  act  of  81  Car.  n,  1679,  was 
not  enacted  in  this  state  until  after  the  Beto- 
lution.  And  the  same  court  in  Paterson  ▼. 
State,  49  N.  J.  Law,  826,  observed  at  page 
333,  8  Atl.  305,  that  section  66  of  the  crim- 
inal procedure  act,  when  first  enacted  in 
1799,  seems  to  have  superseded  the  provisions 
of  section  7  of  the  habeas  corpus  act  of  Car. 
II  as  enacted  in  this  state  in  1795.  These 
cases  intimate,  though  they  do  not  decide, 
that  the  habeas  corpus  act  of  Car.  II  was 
not  in  force  In  New  Jersey  until  the  enact- 
ment of  1795.  It  may  t>e,  however,  that  it 
was  in  force  from  the  earliest  ccdonial  period 
down  to  1795,  for  the  supreme  court  in  Stille 
V.  Wood,  1  N.  J.  Law,  162,  decided  that  the 
statutes  of  Charles  and  James  respecting 
writs  of  errors  extended  here.  In  State  ▼. 
Main,  1  N.  J.  Law,  335,  the  supreme  court, 
at  page  837,  expressed  no  opinion  upon  the 
question  whether  the  Coventry  Act  of  22 
and  28  Car.  II  (1670)  extended  to  this  state. 
In  Den  v.  Spachius,  16  N.  J.  Law,  172,  the 
Supreme  Court,  at  page  176,  seems  to  tec- 
oghlze  the  existence  of  estates  tall  In  this 
state  by  virtue  of  the  statute  of  13 
Edw.  I  (de  donis  condltlonallbus),  until 
that  act  was  repealed  by  our  act  of  June 
13,  1799  (Paterson's  Laws,  p.  435).  In 
Den  V.  Dubois,  16  N.  J.  Law,  285,  the 
supreme  court,  at  page  295,  held  that  while 
the  statute  de  donis  had  never  been  enacted 
in  this  state  it  nevertheless  was  always  con- 
sidered as  operative  here  before  and  after  the 
Revolution  down  to  June  13,  1799,  when  our 
legislature  enacted  that  no  act  of  Parliament 
should  have  force  or  be  considered  law  In 
this  state. 

If  the  statute  concerning  writs  of  error 
and  the  statute  de  donis  were  In  force  in 
New  Jersey  until  repealed  by  the  act  of  1799, 
I  fail  to  see  why  the  statute  of  81  Car.  11 
was  not  also  in  force.  But,  if  It  were,  It 
was  doubtless  repealed  by  the  passage  of  our 
habeas  corpus  act  of  March  11,  1795,  because 
our  statute,  in  title  and  enacting  clauses,  was 
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pnictleally  a  re-enactment  of  the  English 
statate,  and,  because  it  legislated  upon  the 
whole  subject,  it  appears  to  hare  been,  under 
the  well-settled  rule,  a  repealer  by  Implica- 
tion of  the  earlier  Knglish  statute,  assuming 
that  statute  to  have  obtained  here.  Camden 
T.  Vamey,  68  N.  J.  Law,  325,  320,  43  Atl. 
889;  Tomlin  t.  Hildreth,  66  N.  J.  Law,  438, 
447,  47  Atl.  648;  Hotel  Registry  Corp.  v. 
Stafford,  70  N.  X  Law,  628,  67  Atl.  14S; 
Mersereau  v.  Meserean  Co.,  51  N.  3.  Eg.  382, 
28  Atl.  682;  Harrington's  Sons  Co.  ▼.  Jer- 
sey City,  78  N.  J.  Law,  610,  76  Atl.  943.  But 
if  the  passage  of  our  habeas  corpus  act  of 
March  11,  1795,  did  not,  by  implication,  re- 
peal the  statute  of  31  Car.  II,  that  act  was 
expressly  repealed  by  the  act  relative  to  statp 
ntes  passed  June  13,  1799,  snpra,  which  pro- 
vided that  from  and  after  its  enactment  no 
statate  or  act  of  the  Parliament  of  Great 
Britain  should  have  force  or  authority  with- 
in this  state  or  be  considered  as  a  law  there- 
of.   Pat  Bev.  p.  436,  I  4,  at  page  436. 

This  is  important  only,  if  at  all,  on  the 
question  of  an  allocatur  on  the  writ  of  habeas 
corpus  issued  out  of  chancery.  As  there  is 
now  no  statute  regulating  the  writ  in  that 
court,  there  seems  to  be  no  regulation  as  to 
whether  the  writ  should  bear  an  allocatur, 
and,  if  so,  how  It  should  be  worded.  How- 
ever, I  think  that  the  conrse  of  practice, 
whldi  has  existed  for  over  two  centuries,  of 
indorsing  these  writs,  should  be  continued, 
and  that  in  the  Court  of  Chancery  ttiey 
should  simply  be  indoised,  "ThU  wrU  it  al- 
lowed; let  U  fie  sealed."  And  the  aUocatur 
aboDld  be  signed  by  the  Ghancelloc,  or  the 
Tioe  dumoellor  advising  its  allowance,  in  an 
appropriate  order.  The  power  of  the  vice 
cbanceUors  in  this  regard  wiU  be  adverted  to 
later. 

As  the  declaratory  statute  of  1878,  ac- 
knowledging the  chancellor's  power  to  issue 
the  writ  to  be  extant,  notwithstandbig  the 
repeal  of  the  act  of  1795  and  the  passage  of 
that  of  1874,  did  not  bestow  the  power,  there- 
fore the  writ  issued  by  the  chancellor  out  of 
the  court  of  chancery  is  always  the  common- 
law  writ,  and  the  allocatur  should  omit  the 
words  "By  the  statute,"  unless,  perhaps,  the 
the  writ  be  issued  under  such  an  act  as  that 
concerning  minors,  etc.  Oomp.  Stat  p.  2810, 
i  24.  But  even  there  the  writ  is  not  given  as 
a  statutory  remedy;  it  is  merely  referred  to 
as  the  proceeding  under  whidi  the  euttodfi  of 
an  Infant  is  to  be  determined.  Doubtless, 
however,  It  la  quite  Immaterial  that  the  al- 
locatur on  a  chancery  habeas  corpus  may  con- 
tain the  words  "By  the  statute,"  because  if 
the  writ  does  not  so  issue  the  words  would 
be  mere  surplusage,  and  an  allocatur,  after 
all,  is  only  the  flat  by  which  the  writ  issues, 
and  Is  no  part  of  the  wilt  itself. 

Now,  holding,  as  I  do,  that  the  chancellor's 
power  and  duty  with  reference  to  the  writ 
of  habeas  corpus  is  always  in  the  court  of 
chancery,  it  follows  that  section  111  of  the 
duincery  act  (Comp.  Stat  p.  450),  which  pro- 
96A.-8 


vides  that  all  persons  aggrierredtryany  order 
or  decree  of  the  court  of  chancery  may  ap- 
peal from  the  same  or  any  part  thereof  to  the 
court  of  errors  and  appeals,  gives  the  right 
of  appeal  to  a  person  unsuccessfully  prose- 
cuting a  habeas  corpus  case  In  chancery.  This 
provision  comes  down  to  us  from  Paterson's 
Chancery  Act  of  June  13,  1799  (page  434). 

That  a  proceeding  on  habeas  corpus  Is  a 
suit  or  cause  has  been  decided  by  the  high- 
est authority.  In  Ex  parte  Tom  Tong,  108  U. 
S.  666,  2  Sup.  Ct.  871,  27  L.  Ed.  826,  it  was 
held: 

"When  there  is  a  criminal  prosecution  against 
one,  a  writ  of  habeas  corpus  which  he  has  ob- 
tained to  Inquire  into  the  legality  of  his  deten- 
tion thereon  is  not  a  proceeding  in  that  prose- 
cution, but  is  a  new  suit  to  enforce  a  civil 
right'' 

Habeas  corpus  is  a  dvil  suit  or  proceed- 
ing. Bailey  on  Habeas  Corpus,  i  4,  p.  11. 
The  same  doctrine  Is  laid  down  in  Ex  parte 
MIlHgsn,  4  WalL  107,  112,  18  L.  Ed.  281. 
Therefore,  plainly,  wlien  a  prisoner  petitions 
for  a  writ  of  habeas  corpus  out  of  chancery, 
he  thereby  commences  a  suit  and  prosecutes 
a  cause  in  that  court,  and,  being  aggrieved 
by  the  decision,  may  appeal  to  the  court  of 
errors  and  appeals. 

Habeas  Corpus  Power  of  the  Vice  Chancel- 
lors. 

[It]  This  question  is  not  Involved  in  the 
case  before  me,  but  because  I  find  that  habeas 
corpus  is  a  common-law  writ  issuing  out  of 
the  court  of  chancery,  whose  Jurisdiction 
with  respect  to  it  Is  preserved  and  protect- 
ed by  the  Constitution,  and  because  Chancel- 
lor McOill  held  in  Buckley  v.  Perrlne,  64  N. 
J.  Bq.  286,  at  page  292,  84  Atl.  1064,  that  it 
is  not  a  prerogative  writ  of  a  court  whose 
Jurisdiction  with  respect  to  it  is  so  preserved 
and  protected,  and  that  (therefore)  the  legis- 
lature has  power  to  extend  its  use  to  the  vice 
chancellors,  I  cannot  afford  to  pass  the  ques- 
tion sub  sllentio. 

Chancellor  McOill  asserts  that  the  vice 
chancellors'  power  is  dependent  upon  the 
statute  of  1888.  I  pause  here  to  ask  to  what 
chancery  power  the  legislature  of  1878  re- 
ferred in  its  act  declaring  the  right  of  the 
chancellor  to  issue  the  writ  under  the  seal 
of  the  court,  notwithstanding  no  existing 
statute  gave  him  the  right  if  it  was  not  the 
common-law  right  which  was  part  of  its  in- 
herent Jurisdiction?  I  can  conceive  of  no 
othei*.  The  declaratory  act  did  not  revive 
the  statute  of  1795.  It  did  not  attempt  to  do 
so,  and,  if  it  had,  the  constitutional  inhibl- 
Uon  of  article  4,  |  7,  par.  4,  that  "no  law 
shall  be  revived  •  •  ♦  by  reference  to  its 
title  only,  but  the  act  revived  •  •  •  shaU 
be  inserted  at  length,"  would  have  prevented 
any  such  revivor. 

[24]  Chancellor  McOill  evidently  did  not 
mean  that  habeas  corpus  is  not  a  prerogative 
writ  for  that  it  is  such  appears  to  be  un- 
questionable, but  only  that  the  chancery  Jn- 
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risdictlon  to  lasne  It  was  not  preserved  and 
protected  by  the  Constitution.  In  this  It  Is 
apparent  that  be  erred.  Sir  WlUiam  Black- 
stone  said  the  writ  of  habeas  corpus  "is  a 
high  prerogative  writ."  Supra.  Chief  Jus- 
tice Marshall  said  the  same  thing  in  deliver- 
ing the  (pinion  of  the  Supreme  Court  of  the 
United  States  in  Ex  parte  Watklns,  supra. 
Then,  too,  habeas  corpus  falls  strictly  within 
the  definition  of  a  prerogative  writ,  namely, 
one  that  does  not  Issue  as  of  right,  but  at 
the  discretion  of  the  court ;  that  is,  one  that 
has  to  be  allowed  by  the  court  or  a  Judge 
thereof  in  the  exercise  of  a  sound  judicial, 
and  not  an  arbitrary,  discretion.  Of  course, 
habeas  corpus  is  a  writ  of  right  when  cause 
appears  for  its  issuance,  but  cause  must 
always  be  shown.  Blackstone,  quoting 
Yaughan,  L.  C.  J.,  says: 

"It  is  granted  00  motion,  because  it  cannot 
be  bad  of  course ;  and  there  is  therefoire  no 
necessity  to  grant  it,  for  the  conrt  ought  to  be 
satiBfied  that  the  party  hath  a  probable  cause  to 
be  delivered.     3  Bl.  Com.  132." 

The  writ  is  one  of  right  only  when  the  ap- 
plicant shows  himself  entitled  to  it  Church 
on  Habeas  Corpus  (2d  Ed.)  {  77,  and  note  1 ; 
Bailey  on  Habeas  Corpus,  $  6,  p.  13.  The 
writ  ought  not  to  Issue  unless  the  court  is 
satisfied  that  the  case  la  a  proper  one.  State 
V.  I>yon,  1  N.  J.  Law,  403.  Because  It  does 
not  Issue  of  strict  right,  but  only  on  proper 
cause  shown  to  the  court,  it  is  a  prerogative 
writ,  and,  as  such,  vouchsafed  by  our  Con- 
stitution of  1844  to  the  conrts  then  possess- 
ing jurisdiction  over  it — among  them  the 
court  of  chancery. 

As  Lord  Eldon  overruled  Lord  Netting. 
ham's  decision  to  the  effect  that  chancery 
had  no  power  to  grant  a  habeas  corpus  in 
vacation,  because  it  was  "against  the  stream 
of  authority,"  I  think  I  am  bound  to  dis- 
approve of  Chancellor  McGlU's  holding  in 
Buckley  v.  Perrlne  that  habeas  corpus  is 
not  a  prerogative  writ  preserved  to  the 
court  of  chancery  by  the  Constitution,  be- 
cause his  decision,  too,  is  against  the  au- 
thorities. See  Flanlgan  v.  Guggenheim 
Smelting  Co.,  supra,  and  cases  cited.  This 
matter  cannot  be  left  here,  for,  in  view  of 
what  Chancellor  McGlU  has  said,  and  in 
view  of  what  I  have  said,  the  power  of  the 
vice  chancellors  with  reference  '  to  habeas 
corpus  should  be  correctly  stated. 

Now,  as  writs  of  habeas  corpus  Issue  out 
of  the  court  of  chancery,  whence  is  the  pow- 
er of  the  vice  chancellors  to  cause  their  Issu- 
ance derived?  It  is  not  difficult  to  find. 
It  resides  in  their  advisory  power.  Chan- 
cellor McGill  says  It  exists  by  virtue  of 
the  statute  of  1889,  because  the  writ  Is  not 
one  preserved  to  the  court  by  the  organic 
law.  This,  as  already  stated,  I  reject ;  that 
Is,  I  deny  that  it  is  not  a  jurisdiction  of  the 
conrt  protected  by  the  Constitution.  And 
If  ttie  vice  chancellors'  jurisdiction  may  not 
depend  upon  the  statute  because  the  writ 
is  wltiiln  the  exclusive  jurisdiction  of  tl": 


court  Itself,  the  vice  chancellors'  powers 
with  reference  to  it  most  be  vindicated  on 
other  grounds. 

Before  treating  of  that  topic,  I  think  I 
ought  to  say  that  the  conrt  of  errors  and  ap- 
peals in  reversing  Chancellor  McGill  in 
Buckley  v.  Perrlne  for  other  reasons  (see  s. 
C  55  N.  J.  Eq.  614,  36  AtL  1037,  1088)  ob- 
served that  it  might  be  assumed  that  the  au- 
thority conferred  by  statute  on  the  vice  chan- 
cellors to  grant  writs  of  habeas  corpus  is 
such  as  law  judges  possess  to  free  prisoners 
from  Ulegal  restraint,  and  not  the  preroga- 
tive whldi  exists  In  chancery  to  provide  for 
the  permanent  custody  of  infants;  and  that 
court  passed  sub  sllentlo  the  learned  chancel- 
lor's assertion  to  which  I  have  Just  adverted. 

There  never  was  a  time  when  the  chan- 
cellor could  not  have  officers  to  assist  him 
In  disdiarglng  his  judicial  duties.  These 
ofBcers  were  masters  of  the  court,  and  they 
still  exist  with  all  of  their  pristine  powers. 
The  office  and  jurisdiction  of  masto:  In  chan- 
cery appears  not  to  have  been  comprehen- 
sively treated  of  in  any  of  our  decisions,  and 
as  they  are  incidentally  here  Involved  I  will 
now  attempt  to  give  some  account  of  them, 
especially  as  the  powers  of  the  masters  are 
the  basis  of  the  jurisdiction  of  the  vice  chan- 
cellors. 

An  interesting  dissertation  upon  the  oon- 
stitntlon  and  jurisdiction  of  the  court  of 
chancery  of  this  state  Is  contained  In  Grift. 
Law  Reg.  N.  J.  p.  1183.  It  is  there  stated 
that  it  does  not  distinctly  appear  how  the 
court  was  composed  until  170S;  that  in  that 
year  Lord  Combury,  by  virtue  of  his  com- 
mission as  govei-uor,  giving  him  full  power 
and  authority,  with  the  advice  and  consent 
of  the  council,  to  cwistitute  and  establish 
so  many  courts  of  judicature  as  he  or  they 
should  think  fit  and  necessary  tor  the  bear- 
ing and  determination  of  all  causes,  criminal 
and  dvll,  according  to  law  and  equity,  pass- 
ed an  ordinance,  by  and  with  the  advice  of 
the  council,  erecting  and  establishing  a  high 
court  of  chancery  In  the  province  of  New 
Jersey  to  be  composed  of  himself,  or  the 
governor  or  lieutenant  governor  and  council 
for  the  time  being,  and,  as  such,  to  hear  and 
determine  all  causes  and  suite  which  from 
time  to  time  should  come  before  them,  in 
such  manner  or  as  near  as  may  be,  according 
to  the  usage  and  custom  of  the  high  court 
of  chancery  in  England,  with  power  to  make 
and  ordain  rules  and  orders  for  regulating 
the  practice  of  the  court  and  the  officers 
thereof,  as  they  should  think  fit  This  ordi- 
nance continued  in  force  until  1770,  when 
Governor  Franklin,  by  virtue  of  the  power 
and  authority  given  to  him  in  his  commission 
and  bj-  and  with  the  consent  of  the  council, 
by  ordinance  constituted  himself  the  chan- 
cellor and  judge  of  the  high  court  of  chan- 
cery of  New  Jersey,  with  power  to  hear  and 
determine  all  causes,  and  to  nominate,  con- 
stitute, appoint,  and  commission  all  such  and 
ro  rosny  masters,  clerks,  examiners,  registers. 
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and  otber  neeeasary  officers  as  should  be 
needful  to  holding  the  court  and  doing  the 
business  therein,  etc.  For  an  account  ot  the 
organization  of  the  Court  of  Chancery,  see 
also  Olevenger  &  Keasbey's  Courts  of  New 
Jersey,  p.  118  et  seq. 

Governor  Franklin  continued  In  office  un- 
til the  Constitution  of  1776  was  adopted. 
That  Instrument  In  article  8  provided  "that 
the  governor,  or,  In  his  absence,  the  vice 
presidoit  of  the  council,  shall  *  *  *  be 
chancellor  of  the  col<Hiy."  This  clothed  him 
with  aU  the  powers  of  the  colonial  court  of 
chancery.  If  anything  were  wanting  to 
that  effect,  it  was  supplied  by  tlie  legislature 
a  few  months  after  the  adoption  of  the  C<m- 
stltutlon  of  1776,  which  enacted  that  the 
several  courts  of  law  and  equity  should  be 
confirmed,  established,  and  continued,  with 
like  powers,  as  they  were  held  at  and  before 
the  Declaration  of  Independence.  See  Fenna. 
R.  E.  Co.  V.  Nat  Docks  Ry.  Co.,  64  N.  J.  B3q. 
647,  at  page  652,  35  AtL  433. 

The  governor,  or  vice  president  of  tbe  coun- 
cil, for  the  time  being,  continued  to  preside 
in  the  Court  of  Chancery  until  the  adoption 
of  the  Constitution  of  1844,  in  which  it  is 
provided  in  article  6,  i  1,  par.  1,  that  "the 
judicial  power  shall  be  vested  in  *  •  • 
a  court  of  chancery,"  among  others,  and  In 
section  4,  par.  1,  that  "the  court  of  chancery 
shall  consist  of  a  Chancellor."  By  the  Con- 
stitution of  1844  the  court  of  chancery  was, 
in  effect,  declared  to  possess  all  of  the  Juris- 
diction Inhering  in  it  by  force  of  its  original 
institution.  See  the  remarks  of  Beasley,  C. 
J.,  as  to  the  constitutional  power  of  the 
court  of  errors  and  appeals  In  Fenna.  R. 
R.  Co.  V.  Nat.  Docks  Ry.  Co.,  supra,  64  N.  J. 
Ea.  at  page  653,  35  AtL  433,  which  are 
equally  apposite  as  to  the  court  cf  chancery. 
It  will  be  observed  that  no  new  powers 
were  devolved  upon  that  court,  and  none  al- 
ready existing  were  taken  away,  by  either 
Constitution. 

Now,  it  is  to  be  observed  that  the  ordi- 
nance of  Lord  Combury  clothed  the  chancel- 
lor with  power  to  regulate  the  practice  of 
the  court  of  chancery  and  thet  ofncers  there- 
of, and  that  of  Governor  Franklin  to  ap- 
point as  many  masters  and  other  offloers  as 
should  be  needful  to  holding  the  court  and 
doing  the  huainesa  therein.  As  the  duties  to 
be  performed  by  these  officers  are  In  nei- 
ther ordinance  set  out,  they  must,  of  necessi- 
ty, have  been  according  to  the  usage  and 
custom  of  the  high  court  of  chancery  in  Eng- 
land, whose  powers  were  thus  devolved  up- 
on our  own  court  of  equity.  The  principal 
officer  of  the  English  court  of  chancery  Is 
the  Lord  Chancellor.  Corny  n's  Digest,  Chan- 
cery, B.  The  Master  of  the  Rolls,  an  officer 
as  ancient  as  the  court  itself,  has  Judicial 
capacity  to  sit  in  the  court  for  the  ehancel- 
lor,  and  bis  decrees  are  of  the  same  force  as 
those  of  the  chancellor  himself.  Id.  B  6. 
There  are  twdre  masters  In  chancery,  at- 


tistantt  to  the  ohancdlor.  Id.  B  6.  In  the 
reign  of  Henry  VIII  the  Master  of  the  Rolls 
was  sometimes  styled  vice  chancellor.  1 
Spenc.  £q.  Jur.  358. 

In  the  Practical  Register  in  Chancery 
(1714)  p.  233,  title,  "Masters  of  the  Rolls, 
and  the  Rest  of  the  Masters  in  Chancery," 
It  Is  said  at  page  236,  speaking  of  the  "mas- 
ters In  cbancery": 

"Their  Office  seems  originally  to  have  been 
partly  to  ait  as  AssistaDts  with  the  Chancellor; 
and  still  two  or  three  of  them,  by  Turns,  sit 
with  him  at  Westminster  in  Term-time,  and  two 
at  a  Time  when  he  sits  out  of  Term ;  and  two  of 
them  sit  with  his  Honour  the  Master  at  the 
Rolls." 

And  at  page  288: 

"The  Business  la  Equity  enerearing,  and  the- 
Masters  Business  in  forming  Writs  decreasing 
or  disused,  the  Lord  Chancellors  have  of  late 
Time  referred  Matters  of  Account,  and  such 
like,  to  their  Examinations,  which  are  ordinarily 
decreed  according  to  their  Osrtifieate  or  Report 

An  account  of  the  masters  In  chancery  is 
given  in  the  Bncycl<^wedla  of  the  Laws  or 
England,  voL  8,  at  page  273,  as  follows: 

"In  the  Court  of  Chancery  there  were  orig- 
inally certain  officers  who  were  styled  Masters 
in  Ordinary.  Thev  were  eleven  in  number,  be- 
sides the  Master  of  the  Rolls,  who  was  the  chief 
of  them.  The  Aceountant-General,  who  acted 
in  aU  matters  relating  to  the  funds  and  effects 
of  the  suitors  placed  in  the'  bank  in  his  name 
and  with  his  privity  as  directed  by  the  decree  or 
order  of  the  Court,  was  one  ot  the  Masters. 
The  rest  of  the  body  executed  the  orders  of  the- 
Court  upon  references  made  to  them.  The  of- 
fice was  one  of  great  antiquity." 

In  Hoffman's  Masters  In  Chancery  (N.  T. 
1824)  p.  zxi.  It  Is  stated: 

"In  general  there  is  no  question  of  law  or 
equity,  or  disputed  fact,  which  a  Master  may 
not  have  occasion  to  decide,  or  respecting  which 
he  may  not  be  called  upon  to  report  his  opinion 
to  the  court" 

The  sitting  of  masters  with  the  chancellor, 
apparently  once  a  part  of  our  practice,  has. 
long  since  been  disused,  but  is  recognized  as- 
a  power  still  extant  by  section  80  of  the 
chancery  act  (Revision  of  1902,  Comp.  Stat, 
p.  440),  which  provides; 

"Whenever  the  chancellor  shall  deem  It  neces- 
sary to  call  to  his  assistance  one  or  more  of 
the  masters  in  chancery  to  advise  with,  upon  the 
hearing  of  a  cause,  or  an  argument,  or  upon 
matters  of  importance,  or  when  any  matter  shall 
be  referred  to  any  of  said  officers,  pursuant  to- 
the  general  rules  of  said  court,  or  by  any  spe- 
cial order  or  decree  in  any  cause,  matter  or  pro- 
ceeding depending  therein,  the  fees  for  such 
services  shall  be  proportionate,  as  nearly  as  may 
be  to  the  actual  value  of  such  service,  and  shall 
be  regulated  by  the  chancellor  from  time  to- 
time." 

In  1867  (P.  L.  p.  166)  the  Legislature 
passed  an  act  authorizing  the  chancellor,  In 
case  of  sickness  or  temporary  absence  from- 
the  state,  to  authorize  a  master  in  chancery 
to  grant  and  dissolve  injunctions  and  per- 
form other  duties  of  the  chancellor,  not 
including  the  final  hearing  and  determina- 
tion of  causes,  to  the  same  effect  as  If  doue- 
by  the  chancellor  in  person.  This  has  con- 
tinued to  be  the  law  and  has  been  acted  up- 
on on  numerous  occasions.    This  power  is  con-  ■ 
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talned  ta  section  80  of  the  present  chancery 
act  (P.  L,  1902,  p.  639;  Comp.  Stat  p.  445). 
But  thla  Is  not  the  authority  under  which 
an  injunction  master  is  appointed.  By  rule 
121,  in  the  absence  of  the  chancellor  from 
Trenton,  a  petition  for  Injunction  addressed 
to  him  may  be  presented  to  such  master  re- 
siding there  as  the  chancellor  should  des- 
ignate, ■which  master  has  the  power  to  re- 
port upon  the  propriety  of  issuing  the  in- 
junction prayed  for,  and  if  he  reports  that 
it  ought  to  go  It  is  issued  by  the  clerk.  In- 
junctions now  issue  upon  the  determination 
of  a  vice  chancellor  advising  the  samei  See 
rule  131.  In  1912  the  chancellor  appointed 
an  injunction  master  in  Trenton,  the  office 
having  been  vacant  for  several  years,  be- 
cause at  times  solicitors  and  counsel  desire 
to  make  application  for  such  writs  when 
the  chancellor  is  temporarily  absent  from 
that  dty,  and  no  vice  chancellor  happens 
then  to  be  therein.  See  rule  204b.  The  of- 
fice of  injunction  master  also  existed  in  the 
New  York  court  of  chancery.  1  Hofl.  Ch. 
Pr.  p.  21.  And  that  court,  like  our  own, 
was  possessed  of  powers  co-extensive  vrtth 
those  of  the  high  court  of  diancery  in  Eng- 
land. Id.  p.  1.  The  same  jurisdiction  is  pos- 
sessed by  the  Delaware  court  of  chancery. 
Fox  V.  Wharton,  6  DeL  Ch.  210. 

The  master's  office  is  a  branch  of  the 
court  3  Edw.  Ch.  46a  This  ifl  weU  U- 
lustrated  In  Van  Ness  v.  Van  Ness,  82  N.  3. 
Eq.  729,  an  accounting  case  between  itart- 
ners  after  dissolution,  where  the  master,  aft- 
er preparing  his  report  and  before  filing  it, 
did  not  give  the  parties  an  opportunity  to 
appear  before  him,  and  Beasley,  C.  J.,  speak- 
ing for  the  court  of  errors  and  appeals,  at 
page  731,  said: 

"To  show  that  this  la  the  proper  course,  the 
English  books  are  referred  to;  but  U  is  not  nec- 
essary to  look  into  these  authorities,  as  the 
practice  in  this  particular,  in  this  state,  is  set- 
tled by  immemorial  usage.  The  course  here  is 
for  the  master  to  take  the  testimony  of  the  lit- 
igants, and,  after  that  is  in,  to  hear  the  argu- 
ments of  the  respective  counsel." 

This  happened  to  be  an  accounting  case, 
but  equally  in  any  other  the  party  or  parties, 
whose  interests  are  before  a  master  on  a 
reference,  cannot  be  sent  away  from  lilm 
unheard.  He  sits  for  the  chancellor,  and  acts 
Judicially  within  the  scope  of  the  power  com- 
mitted to  him. 

Now  the  statutory  master  provided  for  In 
section  89  of  the  present  chancery  act  is  ap- 
pointed when  the  chancellor  is  ill  or  leaves 
the  state,  while  the  injunction  master  is  des- 
ignated under  the  Inherent  power  of  the 
court  to  appoint  officers  and  assistants  for 
the  transaction  of  the  business  therein.  The 
legislature  has  given  full  recognition  to  this 
power.  Chancellor  Magle  in  Gregory  v.  Greg- 
ory, OT  N.  J.  Eq.  7,  at  page  10,  58  AtL  287 
at  page  288,  said : 

"The  introduction  of  vice  chancellors  into  our 
system  of  chancery  jurisprudence  arose  from 
legidadon  based  on  the  ancient  right  of  the 


Chancellor  to  call  upon  the  masters  of  his  court 
for  their  advice  as  to  his  action  in  causes  and 
proceedings  pending  before  him.  When  that 
legislation  was  first  adopted,  the  business  of  the 
court  had  outgrown  the  power  of  the  Chancel- 
lor to  dispose  of  it  alone.  For  the  purpose  of 
enabling  the  court  to  deal  with  the  increasing 
business  therein,  the  legislature  gave  authority 
to  the  Chancellor  to  appoint  an  officer,  to  be 
called  a  vice  chancellor,  to  whom  he  might  re- 
fer causes  for  trial,  and  who  might  try  the 
causes  thus  referred  upon  evidence  orally  tak- 
en, and  was  required  to  report  to  the  chancdlor 
his  opinion  and  advise  what  decree  shoold  be 
made  therein.  As  the  business  of  the  court  stiU 
further  increased,  the  legislature,  with  wise  lib- 
erality, from  time  to  time  has  authorized  the  ap- 
pointment of  additional  Vice  Chancellors,  and 
by  this  system  the  court  of  chancery  has  prac- 
ticallf  been  enabled  to  keep  pace  with  its  ousi- 
ness.  The  utility  of  the  system  lias  been  estati- 
lished  in  its  existence  of  over  30  years,  and  its 
recognition  by  all  departments  of  the  state  gov- 
ernment, executive,  legislative,  and  judicial,  has 
given  it  a  sanction  beyond  dispute  or  quea- 
tion." 

Chancellor  Magle  mentions  only  the  refer- 
ence of  causes  for  trial,  but  Chancery  Act,  S 
96  (Comp.  Stat  p.  447),  provides  that  the 
chancellor  may  refer  to  the  Vice  Chancellors: 

"Any  cause  or  other  matter  which  at  any 
time  majf  be  pending  in  the  coart  of  chancery,  to 
hear  the  same  for  the  chancellor,  and  to  report 
thereon  to  him  and  advise  what  order  or  decree 
should  be  made  therein." 

As  soon  as  a  bill  or  petition  for  relief  la 
filed,  a  cause  or  matter  at  once  becomes 
pending  In  the  court  of  chancery.  The  pres- 
ent rule  204a  makes  general  reference  to  vice 
chancellors  of  sundry  applications  without 
special  orders,  and,  among  them,  applications 
for  writs  of  habeas  corpus  to  be  issued  out 
of  the  court  of  chancery  under  its  general 
jurisdiction,  and  hearings  on  the  return. 
This  rule  has  the  sanction  of  the  court  of 
errors  and  appeals,  for  in  Delaware  Bay,  etc, 
R.  R.  Co.  V.  Markley,  supra  (46  N.  3.  Eq. 
fit  page  148,  16  Atl.  at  page  437),  Chief  Jus- 
tice Beasley,  speaking  for  that  court,  said: 

"And,  as  the  rules  of  the  court  are  now  fram- 
ed, there  does  not  appear  to  be  any  power  given 
to  the  vice  chancellors  to  take  cognisance  of 
causes,  so  as  to  finally  dispose  of  them,  upon  the 
merits,  except  when  there  exists  a  spedai  order 
for  that  purpose." 

— which  is  a  decision  to  the  effect  that  eases 
and  matters,  Including  final  hearings,  may 
be  delegated  in  limine  to  the  vice  chancellors 
without  a  special  order  of  reference  In  each 
particular  case,  provided  there  be  a  rule 
of  general  reference.  The  Markley  Case  was 
decided  In  1888,  and  the  rule  of  general  ref- 
erence was  first  adopted  In  1901.  Whether 
writs  of  habeas  corpus  were  issued  oat  of 
the  court  of  chancery  upon  the  flat  of  vice 
chancellors  prior  to  the  act  of  1889,  I  am 
unaware.  That  act  is  now  section  3c  of  the 
habeas  corpus  act  (Comp.  Stat  p.  2640),  and 
reads  as  follows: 

"That  the  Vice  Chancellors,  or  either  of  them, 
shall  have  the  same  jurisdiction,  power  and  au- 
thority to  grant  all  writs  of  habeas  corpus,  and 
to  hear  and  determine  the  same,  that  the  chan- 
cellor of  this  state  now  has,  and  he  or  they 
shail  proceed  in  the  same  manner." 

So  far  as  this  statute,  which  la  the  one 
dealt  with  by  Chancellor  McGUl,  purports 
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to  clothe  the  Vice  Chancellors  with  the  pow- 
er of  the  chancellor,  it  may  be  Invalid;  and 
yet  It  may  be  ^Dcacious  to  give  them  that 
power  as  "vice  chancellors" — that  is,  as  as- 
gistanta  of  the  chancellor — to  award  the  writ 
In  the  same  manner,  and  to  the  same  extent, 
that  they  may  assist  him  In  all  other  causes 
or  matters  pending  in  the  court  of  chancery. 
The  formula  In  which  the  enactment  was 
cast  may  be  Inappropriate,  and  It  may  have 
attempted  to  devolve  upon  the  vice  diancel- 
lorn  an  original  jurisdiction  which  cannot 
be  bestowed  by  statnte  because  that  would  de- 
tract from  the  Chancellor's  exclusive  consti- 
tutional power  in  that  regard,  but  that  may 
not  prevent  the  act  from  operating,  so  Car  as 
it  may  be  operative,  to  clothe  the  vice  chan- 
cellors with  power  in  reference  to  the  sub- 
ject-matter legislated  upon,  as  assistants  to 
the  chancellor,  as  already  stated.  But, 
whether  so  or  not,  as  I  have,  I  think,  abun- 
dantly sbown,  their  Jurisdiction  is  complete 
by  delegation  from  the  chancellor  under  the 
authority  inhering  in  his  general  power  de- 
rived from  the  high  court  at  chancery  in  Eng- 
land and  devolved  upon  our  court  of  chancery 
by  the  ordinanoee  of  Lord  Combury  and  Qov- 
emor  Franklin,  and  ratified  by  the  Constitu- 
tions of  1776  and  1844. 

Bef<K«  leaving  this  subject  I  think  I  ought 
to  say  that  if  the  statute  of  1889,  granting 
vice  chanoellors  habeas  corpus  Jurlsdictioii. 
be  unconstitutional,  neither  lapse  of  time  nor 
connivance  can  ripen  it  into  law.  State  v. 
Wrtghtson,  66  N.  J.  Law,  126,  206,  28  AU.  66^ 
22  li.  R.  A.  548,  approved  and  followed; 
Smith  V.  Baker,  78  N.  J.  Law,  328,  63  Aa 
610.  But,  even  assuming  it  to  be  void,  pro- 
ceedings under  the  act  are  undoubtedly  valid 
according  to  the  doctrine  of  Lang  v.  Bayonne, 
74  N.  J.  Law,  4IK5,  68  Atl.  90,  15  I*  B.  A.  {N. 
8.)  93, 122  Am.  St  Bep.  391, 12  Ann.  Cas.  961. 
See,  also,  In  re  Public  Utility  Board,  83  N. 
J.  Law,  303,  306,  84  Aa  706;  State  T.  Totta, 
86  N.  J.  Law,  247,  90  Aa  1125. 

In  my  (pinion  the  vice  chancellors,  who  are 
appointed  by  the  chancellor  under  the  stat- 
nte creating  the  ofBce  of  vice  diancellor,  are 
clothed  with  the  habeas  corpus  power,  as  well 
as  the  injunctive^  ne  exeat,  and  other  powers, 
as  to  which  latter  there  appears  never  to 
have  been  any  question.  And  this  doubtless 
because  the  chancellor  could  devolve  these 
powers  upon  his  assistants  without  legisla- 
tive aid  or  sanction.  And  this  appears  from 
the  highest  authority.  In  Delaware  Bay, 
etc,  B.  B.  Co.  V.  Markley,  supra,  it  was  held 
by  Beasley,  O.  J.,  speaking  for  the  court  of 
«rrors  and  appeals  (4B  N.  J.  E!q.,  at  page  148, 
16  AU.  at  page  437),  that: 

"It  was  lawful  for  the  chancellor  to  refer  the 

E resent  litigation  to  either  of  the  vice  chancet 
>r8  or  to  a  master  in  chancery  for  considera- 
tion and  advice  in  the  usual  coarse." 

The  litigation  referred  to  was  the  appoint- 
ment of  a  recover  for  an  insolvent  corpora- 
tion, which  was  on  a  final  hearing.  Pierce 
▼.  Old  Dominion,  etc..  Smelting  Co.,  67  N.  J. 


Eq.  399,  58  Ati.  319;  Bull  v.  International 
Power  Co.,  92  Atl.  796. 

This  "usual  course,"  referred  to  by  the 
learned  chief  Justice,  was  oft  pursued  before 
the  advent  of  vice  chancellors,  which  was  in 
the  year  1871;  the  first  one  beln'g  the  late 
Hon.  Amzl  Dodd,  whose  earliest  opinion  is  re- 
ported in  22  N.  J.  E3q.  In  turning  over  the 
leaves  of  the  Reports  from  that  volume  back 
to  the  first  one  of  the  series,  I  found  49 
opinions  of  masters  who  sat  for  tbe  chancel- 
lor, as  follows:  Seven  in  1  N.  J.  Bq. ;  seven 
in  3  N.  J.  Eq. ;  one  In  4  N.  J.  Eq. ;  one  in  6 
N.  J.  Eq.;  one  in  9  N.  J.  Eq. ;  one  In  10  N.  J. 
Dq.;  Mie  in  11  N.  J.  Bq. ;  two  in  16  N.  J.  Eq. ; 
fifteen  in  17  N.  J.  Eq. ;  eight  in  18  N.  J.  Eq. ; 
two  In  20  N.  J.  Eq. ;  and  three  in  21  N.  J.  Eq. 
These  were  not  ordinary  references  to  state 
accounts,  to  find  the  amount  due  on  incum- 
brances in  foreclosure  cases,  to  ascertain  the 
Interests  of  parties  in  partition  suits,  and  the 
other  innumerable  questions  that  are  refer- 
red to  masters  with  specific  Instructions,  but 
were  final  hearings,  or  the  hearing  of  injunc- 
tion matters  and  the  like,  involving  judicial 
questions.  I  have  selected  a  few  at  random 
to  Illustrate  the  course  of  practice,  which,  in 
turn,  illnstrates  the  power  of  the  court  and 
of  the  masters,  as  follows: 

Cammann  v.  Ex'r  of  Traphagen,  1  N.  J.  Bq. 
230.    The  caption  Is  as  follows: 

"This  cause  come  on  to  be  heard  upon  the 
bill,  the  plea  of  a  Judgment  recovered  at  law, 
replication  and  proofs  taken  In  support  of  the 
plea,  before  E.  Van  Arsdale,  tbe  master  called 
to  advise  the  chancellor,  etc.  *  *  *  The  mas- 
ter reported  the  following  opinion,"  etc. 

Wooden  t.  Morris,  3  N.  J.  Bq.  66: 

"The    chancellor    •    •    *    called    in    Oeorge 

K.  Drake,  Esq.,  one  of  the  masters  of  the  court, 

to  advise  with  him,"  etc. 

Varlck's  Ex'r  v.  Crane,  4  N.  J.  Dq,  128: 
"The  chancellor  having  been  of  counsel  for  one 
of  the  parties,  the  cause  was  heard  upon  tbe 
pleadings  and  proofs,  before  Philemon  Dicker- 
son,  Esqnire.  one  of  the  masters  of  the  court, 
who  was  called  to  advise  with  the  chancellor 
upon  the  hearing." 

Hewitt  V.  Crane,  6  N.  J.  Bq.  169: 
"This  cause  was  heard  by  Stacy  Q.  Potts, 
Esq.,  one  of  the  masters  of  the  court,  the  chan- 
cellor having  been  concerned  as  solicitor  and 
counsel  for  the  complainants — the  counsel  of  the 
resi>ective  parties  having  requested  that  Mr. 
Potts  might  be  selected  to  hear  the  cause.  The 
facts  of  the  case  appear  fuUy  in  the  opinion  de- 
Uvered  by    •    •    •    Stacy  G.  Potts,  Itaster." 

Pat  &  Hudstm  B.  B.  Ca  v.  Jersey  City,  9 
N.  J.  m-  434: 

"This  cause  was  referred  by  the  chancellor  to 
George  H.  Brown,  one  of  the  masters  of  the 
court  Tlie  material  facts  disclosed  by  the  bill, 
and  the  causes  assigned  as  grounds  of  demurrer, 
appear  ia  the  opinion  of  the  master." 

Gtfford  V.  N.  J.  Ballroad  Co.,  10  N.  J.  Eq. 
172: 

"The  case  is  saffldently  stated  in  the  advisory 
opinion  of  Bobert  Vanarsdal^  Esq.,  master, 
called  to  advise  with  the  chanceUor  in  the  case. 

IcOuun  &  Wetmore  t.  DeL,  Lack.,  et&,  B.  B. 
Ca.  11  N.  J.  Dq.  227,  280: 
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"W.  Pennington,  master,  sitting  for  the  chan- 
cellor, who  had  been  counsel  for  some  of  the  par- 
ties before  his  appointment." 

MorrU  Canal  &  Banking  Ca  v.  Central  B. 
B.  Co.,  16  N.  J.  Kq.  419,  420: 

"The  cause  was  heard,  by  direction  of  the 
chancellor,  before  James  Wilson,  Esquire,  one 
of  the  masters  of  the  court,  upon  the  rule, 
upon  the  bill,  answers,  and  affladvits." 

Whitney  v.  Bobbins,  17  N.  J.  Eq.  360,  362: 
"The  cause  was  argued  before  A.  O.  Zabris- 
kie,  Esq.,  master,  sitting  for  the  chancellor." 

Jackson  v.  Grant,  18  N.  J.  Eq.  145,  146: 
"This  cause  was  argaed  upon  a  motion  to  dis- 
solve  the  injunction.     The   facts   of  the  case 
full^   appear   in   the  <4>inion   of    the   master" 
(Chief  Justice  Beasley). 

Seymour  t.  Long  Dock  Co.,  20  N.  J.  Eq. 
396,  399: 

"This  cause  was  argued  before  Hon.  Thomas 
P.  Carpenter,  one  of 'the  masters  of  the  court, 
sitting  for  the  chancellor,  on  bill,  answer,  repli- 
cation, and  proofs." 

Wetmore  v.  Midmer,  21  N.  J.  Eq.  242: 
"This  cause  was  argued  before  Hon.  Joseph 
F.  Bandolph,  one  of  the  masters  of  the  court, 
sitting  for  the  chancellor,  on  demurrer  to  a  bill 
for  injunction." 

Tbna  it  clearly  appears  that  the  Intention 
of  the  legislature  in  creating  the  office  of 
vice  chancellor  was  to  authorise  the  chancel- 
lor to  appoint  a  high  master  of  his  court  by 
a  name  appropriate  to  the  dignity  and  im- 
portance of  tbe  office,  with  compensation  to 
be  provided  by  the  state  commensurate  with 
the  services  to  be  performed  by  those  func- 
tionaries. This  was  called  for  by  the  great 
increase  in  the  population  and  business  in 
the  state  and  the  consequent  Increase  in 
the  volume  of  litigation  in  the  court  of  chan- 
cery, which  outgrew  the  power  of  the  chan- 
cellor to  dispose  of  it  alone,  and  the  disposi- 
tion of  which  by  masters,  for  tbe  meager 
compensation  allowed  those  officials,  was  en- 
tirely disproportionate.  The  legislature  has, 
with  wise  liberality,  as  was  remarked  by 
Chancellor  Magle  in  Oregory  ▼.  Gregory,  in- 
creased the  number  of  vice  chancellors  from 
time  to  time  as  occasion  has  imperatively 
required,  and  has  provided  for  advisory 
masters  to  relieve  the  congestion  of  the 
court  The  matter  of  providing  proper  com- 
pensation for  assistants  to  the  chancellor 
in  the  court  of  chancery  was  the  main,  if 
not  the  only,  purpose  of  the  act  providing 
for  the  appointment  of  vice  chancellors,  as 
their  Judicial  powers  are  derived  solely  from 
the  court,  and  not  from  the  legislature.  The 
policy  of  New  Jersey  Is  to  administer  justic« 
at  its  own  expense.  And  this  seems  to  be 
the  policy  of  all  enlightened  countries. 

A  perfect  analogy  exists  with  reference 
to  the  prerogative  court,  In  which  the  legis- 
lature has  authorized  the  appointment  of 
vice  ordinaries.  In  Griff.  Iiaw  Beg.  N.  J.  p. 
118Q,  we  find  ttUs  explanation  of  the  ordi- 
nary's Jurisdiction: 

"By  the  instructions  and  commission  <tf  Lord 
Combury  it  appears  that,  at  the  surrender  of 
tiie  government  to  (2"^'^  Anne  in  1702,  the 
whole  ecclesiastical  jurisdiction  over  New  Jer- 


sey was  reserved  to  the  Lord  Bishop  of  Lon- 
don, epccepting  <»ily  the  collating  benefices, 
granting  licenses  to  marry,  and  the  probate 
of  wills,  which  were  granted  by  the  governor. 
The  only  one  of  the  English  ecclesiastical 
courts  adopted  by  the  Constitution  of  1776  was 
that  of  the  'ordinary' ;  the  governor,  by  that 
instrument,  having  the  powers  of  this  court 
vested  in  him.  The  ordinary,  under  the  Eng- 
lish ecclesinstical  system,  ia  tbe  Bishop  of  a 
particular  diocese,  having,  among  various  oth- 
er powers  in  no  way  belonging  to  the  ordinary 
here,  the  right  of  proving  wills,  granting  let- 
ters of  administration,  and  appointing  guard- 
ians of  orphan  children  under.  14  years  of  age, 
within  his  diocese,  all  which  be  exercised  in 
person  or  by  his  surrogate." 

'  Mr.  Dickinson  in  his  excellent  treatise  on 
Probate  PracUce  CDick.  Prob.  Ct  Pp.  p.  8), 
speaking  of  the  surrogates  appointed  by  tb« 
ordinary,  says: 

"The  surrogate,  acting  as  his  deputy,  had 
also  jurisdiction  of  all  cases  submitted  to  him, 
unless  some  special  restrictions  were  inserted  in 
his  commission." 

In  colonial  times  and  later  the  surrogates 
were  appointed  by  the  ordinary  as  his  depu- 
ties. Cleveuger  &  Keasbey's  Courts,  pp. 
128,  129;  Ex  parte  Coursen,  4  N.  J.  Eq.  408. 
The  ancient  office  of  surrogate,  as  deputy  or 
assistant  to  the  ordinary.  Is  tbe  source  of 
power  in  the  vice  ordinaries,  just  as  that  of 
master  of  the  rolls  and  master  In  chancery 
is  tbe  groundwork  of  the  jurisdiction  of 
the  vice  chancellors.  This  matter  of  hav- 
ing assistants  to  the  ordinary  was  legislated 
upon  as  long  ago  as  1830  (P.  L.  p.  54),  and 
by  an  act  passed  E^bruary  19th  of  that  year 
it  was  provided: 

"That  it  shall  and  may  be  lawful  for  the 
ordinary  or  surrogate  general  of  this  state,  in 
any  case  in  which  he  may  be  interested,  or 
may  have  been  concerned  for  either  party,  or 
may  have  given  an  opinion  as  attorney,  solicitor 
or  counsel  for  either  party,  or  in  any  other 
case  in  which  he  may  deem  it  expedient,  to  call 
to  his  assistance  any  one  or  more  of  the  jus- 
tices of  tbe  supreme  court,  to  sit  and  advise 
with  him  on  the  hearing  or  arguments  of  any 
such  case,  or  any  motion  touching  the  same, 
and  by  and  with  the  advice  of  such  justice  or 
justices  of  the  supreme  court,  to  make  and 
pronounce  such  order,  sentence  or  decree,  as 
shall  be  according  to  law,  and  the  rules  and 
practice  of  said  prerogative  court." 

This  Statute,  I  find,  was  acted  under  In 
Sloan  V.  Maxwell,  3  N.  J.  Eq.  563,  and  In  re 
Maxwell,  3  N.  J.  Bq.  611,  and  is  section  80  of 
the  present  Prerogative  Court  Act  (Comp.  St 
p.  1723). 

As  to  Ball.. 

[19-22]  It  Is  true  that  our  Oonstltutlon 
provides  that  all  persons  shall,  before  convic- 
tion, be  bailable  by  sufficient  sureties,  except 
for  capital  offenses  where  the  proof  is  evi- 
dent or  presumption  great  Article  1,  i  10. 
But  this,  like  the  provision  that  the  right  of 
trial  by  Jury  shall  remain  inviolate  (article 
1,  i  7),  which  does  not  enlarge  the  right,  Is 
not  Intended  to  extend  boil  to  cases  where  It 
did  not  previously  obtain.  As  our  constitu- 
tional provision  is  tliat  all  persons,  before 
conviction,  shall  be  bailable,  the  provision 
does  not  extend  to  persons  who  may  not  be 
convicted  under  our  laws.  As  we  have  no 
power  to  convict  an  offender  against  tbe 
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criminal  laws  of  the  state  of  New^  Tork,  we 
have  no  jjower  to  enlarge  on  ball  a  person 
accoaed  of  an  offense  against  the  laws  of 
that  atate^  although  be  may  be  arrested  here 
for  prosecution  there,  unless  that  power  re- 
sides In  the  authority  whereby  such  person 
ig  here  arrested  and  either  transported  or 
discharged,  or,  perhaps,  in  a  statute  of  this 
state.  I  do  not  say  that  our  legislature  could 
not  extend  ball  to  such  cases — only  that  It 
has  not  done  so  as  to  persons  taken  up  on 
extradition  warrants.  It  has  done  so  with 
reference  to  persons  charged  with  crime  com- 
mitted In  another  state  and  held  to  await 
requisition  papers  or  executive  action. 
There  may  be  good  reason  for  balling  a  per- 
son preliminarily  accused,  and  In  denying 
ball  after  he  shall  have  been  delivered  by 
the  governor  to  the  agent  of  a  demanding 
state  to  the  end  that  he  may  be  transported 
there.  He  has  then  been  surrendered  by 
one  sovereignty  to  another.  The  cases  which 
deny  ball  In  this  latter  situation  seem  to 
proceed  upon  that  theory. 

Our  state  statute  In  aid  of  the  execution 
of  the  federal  law  of  extradition  Is  to  be 
found  In  sections  100  to  104  of  the  criminal 
procedure  act  (Comp.  Stat  p.  1851).  And 
section  104  provides. 

"It  shall  be  lawful  t<a  any  magistrate,  on  sat- 
isfactory evidence  under  oath  being  presented 
to  him  that  application  has  been  made,  or  is 
about  to  be  made  by  the  authorities  of  any 
state  to  the  governor  of  this  state  for  the  ex- 
tradition of  any  person  or  persons  within  the 
jarisdiction  of  such  masistrate  to  issue  a  war- 
rant or  warrants  for  the  arrest  of  such  person 
or  persons  and  to  commit  such  person  or  per- 
sons to  the  county  jail,  or  to  take  bail  for  his 
or  their  appearance  from  day  to  day  for  a 
period  not  to  exceed  thirty  days  from  the  date 
of  the  arrest  of  said  person  or  persons;  pro- 
vided, that  any  person  or  persons  who  may  be 
■o  arrested  and  committed  to  the  county  jail 
shall  not  be  detained  or  imprisoned  for  a 
longer  period  than  thirty  days." 

For  the  30  days  during  which  a  person  may 
be  held  awaiting  application  to  tbe  governor 
of  this  state  for  bis  extradition,  or  executive 
action  thereon,  bail  tnay  be  taken  for  his  ap- 
pearance from  day  to  day;  but  the  act  con- 
tains no  provision  for  any  proceedings  after 
the  governor's  warrant  has  issued  or  the  time 
limit  has  expired.  Thompson  was  arrested 
nnder  this  section  and  bailed  for  appearance 
from  day  to  day.  He  was  then  taken  up  on 
the  acting  governor's  extradition  warrant, 
and,  when  so  apprehended,  sued  out  this 
habeas  corpus.  In  re  Herrman,  18  N.  3.  Law 
3. 146,  was  a  habeas  corpus  extradition  case, 
and  Mr.  Justice  Ldppincott,  before  whom  the 
matter  was  heard,  observed  at  page  148: 

"That  the  only  object  of  the  fifth  section  of 
that  act  was  to  provide  a  definite  procedure, 
and  to  limit  the  detention  to  a  period  not  be- 
yond SO  days,  and  to  authorize  the  magistrate 
m  his  discretion  to  admit  to  bail  the  fugitive 
for  his  appearance  from  day  to  day,  for  a  pe- 
riod not  to  exceed  90  days.  It,  perhaps  con- 
ferred a  power  which  the  magistrate  before 
that  time  did  not  have,  to  admit  the  fugitive 
to  bail,  and  it  is  a  limitation  upon  bis  rea- 
sonable   dtectetlon   as   to  detention   as   to   the 


time  beyond  whldi  tiie  diaeretian  shall  not  ex- 
ist, and  it  generally  establishes  a  definite 
coarse  of  procedure." 

I  take  it  that  Justice  Uppincott  was  quite 
right  In  his  surmise  that  the  power  conferred 
upon  a  magistrate  to  take  ball  from  day  to 
day  from  a  person  arrested  in  extradition 
proceedings  was  a  power  which  before  that 
time  the  magistrate  did  not  possess.  There 
is  no  statute  of  this  state  authorizing  a  per- 
son charged  with  crime  In  another  state,  and 
arrested  on  our  governor's  warrant  of  extra- 
dition, to  be  admitted  to  baU  here.  No  right 
to  bail  exists  at  common  law  in  favor  of  a 
person  taken  up  on  an  extradition  warrant, 
for  extradition  is  not  a  proceeding  according 
to  the  course  of  the  common  law,  and  which, 
as  before  remarked,  exists  only  between  dif- 
ferent nations  by  virtue  of  treaty  obligations, 
and  between  the  states  of  this  Union,  by  vir- 
tue of  the  Constitution  of  the  United  States 
and  federal  and  state  statutes.  In  other 
words,  there  is  no  such  thing  as  a  common- 
law  right  of  ball  in  favor  of  persons  taken 
np  on  extradition  warrants.  The  deciaions 
of  other  states  which  I  have  been  able  to 
find,  bearing  upon  this  question,  are  against 
the  right  to  ball  In  this  class  of  cases.  In 
Re  Carrier  (D.  C.)  67  Fed.  678,  the  cotirt 
pertinently  said  at  page  579: 

"Obviously,  a  proceeding  in  extradition  nnder 
the  treaty  and  the  act  of  Congress  of  1848  (9 
Stat  302),  with  a  view  to  determine  the  prot>- 
able  guilt  of  the  accused  before  executing  the 
terms  of  the  treaty,  is  quite  aside  from  the 
general  coarse  of  criminal  piocedure.  It  is  not 
a  qnastion  whether  larceny  is  a  crime  bailable 
at  common  law.  or  by  our  law,  or  by  the  law 
of  Canada.  Toe  proceeding  stands  upon  the 
statute  only,  and  it  is  believed  that  no  depar- 
ture can  be  made  from  tbe  statute  in  any  sub- 
stantial matter.  It  is  said  that  in  matters 
not  mentioned  in  the  statute  the  practice  should 
be  according  to  the  course  of  our  law.  The 
matter  of  admitting  to  bail  is  not  a  question 
of  practice.  Since  tbe  time  of  B<dward  I  it  has 
been  regulated  by  statute;  and  in  our  day  bail 
is  not  allowed  in  any  case  except  in  pursuance 
to  stone  statute." 

See,  also.  Matter  of  Goodhue  (Mayor's 
Court),  1  Wheeler,  Cr.  Cas.  (N.  Y.)  427,  433, 
where  a  person  taken  up  on  a  chaise  of  com- 
mitting a  crime  In  Kentucky  was  Jailed  with- 
out ball. 

While  the  subject  of  a  writ  of  habeas  cor- 
pus, being  a  fugitive  from  justice,  may  be 
kept  until  final  disposition  of  a  charge  of 
assaolt  with  intent  to  murder,  he  cannot  be 
balled.  Ex  parte  Hobbs,  32  Tex.  Cr.  R.  819, 
22  S.  W.  1036,  40  Am.  St  Rep.  782.  Neither 
the  Constltntion  of  the  United  States,  nor 
the  law  of  Congress  iwrtalnlng  to  the  subject 
of  extradition,  nor  any  law  of  this  state 
(Washingtcm)  authorizes  the  giving  of  ball 
in  habeas  corpus  proceedings  in  extradition 
cases.  In  re  Foye,  21  Wash.  250,  57  Paa 
825.  In  that  case  an  order  admitting  a  pris- 
oner to  ball  pending  his  appeal  on  remand  to 
the  custody  of  the  agent  appointing  by  an- 
other state,  after  hearing  on  habeas  corpus, 
was  vacated  and  set  aside  by  the  court  above. 
And  it  was  held  that: 
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"Ball  ia  not  astiiMfaed  pending  apiwal  in  ha- 
beas corpas  proceedings  In  extradition  cases, 
under  the  statutory  prorision  that  a  writ  may 
issue  for  the  purpose  of  admitting  a  party  to 
bail  who  is  charged  with  an  offense  against  the 
laws  of  the  state." 

The  law  does  not  authorize  a  party  ar- 
rested on  a  warrant  of  extradition  to  go  at 
large  pending  the  action  of  the  court  Ex 
parte  Erwin,  7  Tex.  App.  288,  296.  I  am 
aware  that  the  Supreme  Court  of  the  United 
States,  In  Wright  v.  Henkel,  190  U.  S.  40,  at 
pages  62,  63,  23  Sup.  Ct  781,  at  pages  786, 
787,  47  L.  Ed.  948,  at  page  956,  said: 

"We  are  unwilling  to  hold  that  the  CSrcuit 
Courts  poBBeaa  no  power  in  respect  to  admit- 
ting to  bail  other  tlian  as  speciflcaily  vested 
by  statute,  or  that,  while  bail  should  not  ordi- 
narily be  granted  in  cases  of  foreign  extradi- 
tion, those  courts  may  not  in  any  case,  and 
whatever  the  S];>ecial  circumstances,  extend  that 
relief.  Nor  are  we  called  upon  to  do  so  as  we 
are  clearly  of  opinion,  on  this  record,  that  no 
error  was  committed  in  refusing  to  admit  to 
bail,  and  that,  although  the  refusal  was  put  on 
the  ground  of  want  of  power,  the  final  order 
ought  not  to  be  disturbed." 

But  this  observation  was  preceded  by  the 
following  remarks  on  the  same  page: 

"The  demanding  government,  when  it  has 
done  all  that  the  treaty  and  the  law  require  it 
to  do,  is  entitled  to  the  delivery,  of  the  accused 
on  the  issue  of  the  proper  warrant,  and  the 
other  government  is  under  obligation  to  make 
the  surrender;  an  oUigation  which  it  might 
be  impossible  to  fulfill  u  release  on  bail  were 
permitted.  The  enforcement  of  the  bond,  if  for- 
feited, would  hardly  meet  the  international  de- 
mand; and  the  regaining  of  the  custody  of  the 
accused  obviously  would  be  surrounded  with 
serious  embarrassment.  And  the  same  reasons 
which  induced  the  language  used  in  the  stat- 
ute would  seem  generally  applicable  to  release 
pending  examination.  The  subject  was  consid- 
ered by  the  District  Court  of  Colorado  in  the 
Case  of  Carrier,  57  Fed.  579,  and  Hallett, 
J.,  held  that  the  matter  of  admitting  to  bail 
was  not  a  question  of  practice;  that  it  was 
dependent  on  statute;  wat  although  the  stat- 
ute of  the  United  States  in  respect  of  proce- 
dure in  extradition  did  not  forbid  bail  in  such 
cases,  that  was  not  enough,  as  the  authority 
must  be  expressed:  and  that  as  there  was  no 
provision  for  bail  in  the  act,  bail  could  not  be 
allowed.  And  Judge  Lacombe  in  tlie  present 
case  stated  that  applications  to  admit  to  bail 
in  snch  cases  had  on  several  occasions  been 
made  to  the  Circuit  Court,  and  that  they  had 
been  uniformly  denied" 

— wblcb,  it  seems  to  me,  notwithstanding  the 
court  was  unwilling  to  bold  that  Wright 
could  not  be  admitted  to  bail,  was  a  clear 
Intimatlou  that  ball  was  not  demandable  In 
these  cases  of  International  extradition. 

The  only  case  I  find  in  which  the  right 
to  ball  in  this  class  of  cases  was  decided 
favorably  to  the  accused  was  In  a  common 
pleas  court  In  Connecticut,  whose  decision 
was  reviewed  In  Farrell  v.  Hawley,  78  Conn. 
151,  at  page  155,  61  Att.  502,  at  page  504 
(70  L.  B.  A.  686,  112  Am.  St  Bep.  98,  3  Ann. 
Cas.  874),  In  which  the  supreme  court  of  er- 
rors of  that  state,  speaking  by  Mr.  Justice 
Baldwin,  said: 

"It  is  assigned  for  error  that  the  court  of 
common  pleas,  after  remanding  the  plaintiff 
to  the  custody  of  the  sheriff  by  the  judgment 
appealed  from,   refused  to  admit  him  to  bail. 


As  to  this  the  trial  court  rnled  that  it  had 

power,  at  common  law,  to  accept  bail,  pending 
the  appeal  to  this  court,  but  in  the  exercise  of 
its  discretion  refused  to  accept  it.  Assuming, 
without  deciding,  that  it  was  right  in  the  first 
ruling,  of  which  the  plaintiff  does  not  complain, 
it  was  clearly  right  in  holding  that  whether 
the  power  should  be  exercised  was  a  matter  of 
judicial  discretion.  We  see  nothing  in  the 
record  to  indicate  that  this  discretion  was  not 
well  exercised." 

It  is  to  be  observed  that  the  court  of  last 
resort  In  Connecticut  did  not  decide  that  the 
court  below  was  right  in  holding  that  it  had 
power  at  common  law  to  ball  an  accused 
person  pending  an  appeal  on  habeas  corpas 
in  a  requisition  case,  and  therefore  the  lower 
court's  decision,  which  Is  not  reported,  as  an 
adjudication  to  the  effect  that  ball  Is  allow- 
able in  these  cases,  seems  to  be  against  the 
clear  weight  of  authority.  Furthermore,  the 
lower  court's  holding  that  it  had  power  to 
accept  ball  pending  appeal  seems  to  have 
been  made  with  reference  to  ball  generally, 
and  not  with  reference  to  habeas  corpus  cases 
In  extradition  proceedings,  which  are  sul 
generis,  and  In  which  there  can  be  no  cotn- 
mou-law  right  to  ball,  as  extradition  is  not 
a  common-law  proceeding. 

In  Bailey  on  Habeas  Corpus  (1913)  it  is 
laid  down  in  section  123,  at  page  607 : 

"It  seems  inconsistent  that  the  several  pro- 
visions of  the  statute,  relating  to  the  delivery 
of  the  party,  after  commitment,  to  the  demand- 
ing authority,  that  there  should  be  power  to 
admit  to  bail,  such  provision  of  the  federal  stat- 
utes being  confined  to  crimes  or  offenses  against 
the  United  States." 

The  supreme  court  of  Texas  in  Ex  parte 
Erwin,  supra,  follows  the  same  line  of  rea- 
soning as  the  Supreme  Court  of  the  United 
States  in  Wright  T.  Henkel,  supra,  to  the 
effect  that,  if  a  fugitive  from  Justice  were 
permitted  ball  in  the  state  where  he  was 
taken  up,  it  might  be  Impossible  to  fulfill  the 
obligation  to  surrender  him,  as  will  appear 
from  the  following  quotation  from  that  case 
(7  Tex.  App.  at  page  295): 

"Certainly,  if  an  appeal  by  a  ^arty  arrested 
on  a  warrant  of  extradition  is  within  the  per- 
view  of  the  statute  (authorising  appeals),  the 
law  makes  no  such  exception  in  his  favor  as  to 
authorize  him  to  go  at  large  pending  the  action 
of  this  court,  and  in  a  situation  to  defy  its  man- 
date and  to  treat  its  Judgment  with  contempt" 

And  at  page  296: 

"If  upon  arrest  upon  a  warrant  of  extradition 
bail  is  allowable,  the  federal  Constitution  is  set 
at  naught,  and  delivery  in  the  state  having  juris- 
diction of  the  offense  would  have  its  price,  ree* 
ulated  generallv  by  the  amount  of  the  pail  bond, 
where  one  could  be  given  at  all,  and  a  funda- 
mental provision  which  was  intended  to  apply 
to  all  classes  of  citimns  would  be  restricted  to 
the  poor  and  unfortunate  who  were  not  able  t» 
furmsh  baiL" 

In  19  Cya  p.  96,  it  Is  said: 

"A  person  who  is  arrested  as  a  fugitive  from 
Justice  on  a  warrant  of  the  executive  must  be 
securely  held.  Be  is  therefore  not  entitled  to 
bail.  If  while  on  bail  for  another  offense  he 
is  given  up  on  extradition  proceedings  to  the 
agent  of  another  state,  his  bail  is  discharged; 
but  if,  while  on  bail  tor  a  crime,  he  goes  to 
another  state  and  ia  there  ariested  on  eztradi- 
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tion  proceedingH  from  a  third  atate  bis  bail  is 
forfeited." 

ftly  jadgment  is  that  the  accused  Is  not  en- 
titled to  ball  pending  appellate  proceedings. 

Mr.  Ingersoll:  My  Impression  was  that 
the  defendant  was  entitled  to  ball,  and  your 
honor  so  held  when  there  was  a  continuance 
pending  this  proceeding. 

The  Chancellor:  At  the  conclusion  of  the 
hearing  I  adjourned  the  matter  until  this 
day  to  consider  the  arguments  and  briefs  of 
counsel  on  both  sides,  and  to  make  an  inde- 
pendent ezamlnation  of  the  law  of  the  case. 
I  am  now  compelled  to  say  that  I  erred  in 
admitting  the  prisoner  to  ball  pendente  lite. 
I  should  hare  committed  him  to  custody 
pending  my  decision.  However,  no  actual 
harm  has  been  done,  for  the  prisoner  is  now 
here  before  me  subject  to  my  order. 

Custody  of  Prisoner  Pending  Habeas  Corpus. 

[23]  I  find  it  to  be  the  duty  of  a  Judge 
who  hears  a  cause  on  habeas  corpus  to  com- 
mit the  prisoner  to  custody  as  soon  as  he  is 
produced  in  court  In  obedience  to  the  com- 
mand of  the  writ  In  Barth  t.  Cllse,  12 
Wall.  400,  20  L.  Ed.  393,  It  was  held: 

"By  the  common  law,  upon  the  return  of  a 
writ  of  habeas  corpus  and  the  production  of  the 
body  of  the  party  suing  it  out,  the  authority 
under  which  the  original  commitment  took  place 
la  superseded.  After  that  time,  and  until  the 
case  18  finally  disposed  of,  the  safe-keeping  of 
the  prisoner  is  entirely  under  the  control  and 
direction  of  the  court  to  which  the  return  is 
made.  The  prisoner  is  detained,  not  under  the 
original  commitment,  but  under  the  authority  of 
the  writ  of  habeas  corpus.  Pending  the  hearing 
he  may  be  balled  de  die  in  diem,  or  be  remanded 
to  the  jail  wlienpe  he  came,  or  be  committed  to 
any  other  suitable  place  of  confinement  under 
the  control  of  the  court  He  may  be  brought 
before  the  court  from  time  to  time  by  its  order 
until  it  is  determined  whether  he  shall  be  dis- 
cha^ed  or  absolutely  remanded.  King  v.  Beth- 
d,  (f  Mod.  19;  Bac.  Abr.  tit.  Habeas  Corpus, 
B,  18;  Anon.  1  Vent.  330;  Sir  Robert  Pay- 
ton's  Case,  1  Vent.  346 ;  Hurd.  Hab.  Cor.  824. 
We  have  not  overlooked  the  statute  of  31  Car. 
II.  This  doctrine  has  been  recognized  by  this 
court.  In  re  Kaine,  14  How.  184  [14  U  Ed. 
845]." 

This  was  not  an  extradition  case,  and  is 
no  authority  on  the  question  of  ball  In  those 
matters.  Our  habeas  corpus  act  of  1874,  In 
sectloa  82,  provides: 

"3?hat  until  Judgment  be  given  upon  the  re- 
tnm  to  a  habeas  corpus,  the  court  or  justice  be- 
fore whom  such  party  shall  be  brought  may  ei- 
ther commit  such  party  to  the  custody  of  the 
sheriff  of  the  county  in  which  said  court  or 
justice  shall  be,  or  place  him  in  such  care  or 
tmder  such  custody  as  the  circumstances  of  the 
case  may  require. 

When  a  i>erson  Is  brought  before  a  Judge 
on  habeas  corpus,  he  should  be  instantly  com- 
mitted Into  some  proper  custody  pending  the 
proceedings,  else,  if  he  elope,  the  officer  or 
other  person  producing  him  wlU  not  be  liable 
for  his  escape.  Ordinarily,  I  think,  the  sub- 
ject of  a  writ  should  be  committed  to  the  cus- 
tody of  the  officer  or  person  producing  him. 
Not  BO  in  cases  where  the  accused  has  been 


taken  up  on  a  governor's  extradition  warrant 
and  la  tn  the  custody  of,  and  is  produced  by, 
the  agent  of  the  demanding  state,  who  could 
not  compel  his  Incarceration  in  any  of  our 
Jails  awaiting  the  determination  of  proceed- 
ings. I  understand  the  law  to  be,  and  our 
statute  expressly  permits  It  that  the  court 
in  such  a  situatiou,  may  commit  the  accused 
to  any  Jail  in  the  state ;  the  custody  of  the 
prisoner  pendente  lite  being  entirely  under 
the  direction  and  control  of  the  court  to 
which  the  return  Is  made.  21  Cya  872,  cit- 
ing Barth  y.  Clise,  supra.  I  should  have 
committed  Thompson  to  the  Jail  of  the  coun- 
ty of  Mercer,  as  I  was  sitting  in  Trenton, 
rather  than  to  have  sent  him  to  the  Jail  of 
the  county  of  Atlantic,  from  which  county  be 
came,  as  that  would  have  been  inconvenient 
and  more  costly. 

Mr.  Ingersoll :  Since  your  honor  holds  that 
the  accused  is  not  entitled  to  ball,  he  has 
instructed  me  to  say  that  he  wiU  not  take 
an  appeal. 

The  Chancellor :  Very  well.  It  is  my  duty 
to  remand  him,  and  In  this  posture  of  the 
affair  be  will,  of  course,  be  transported  to 
New  York  by  Mr.  Boyle,  the  agent  appointed 
by  the  governor  of  that  state.  The  assistant 
attorney-general  will  draw  a  prefer  order. 

Note.  The  particular  case  disposed  of, 
namely,  a  habeas  corpus  proceeding  by  a  man 
arrested  on  an  executive  warrant  of  extra- 
ditl<xi,  who  was  denied  discharge  and  re- 
manded for  transportation  to  another  state 
for  trial  there  on  a  charge  of  keeping  a 
gambling  room  and  being  a  common  gambler 
In  that  state,  is  not  of  great  importance,  but 
the  questions  directly  and  Incidentally  rais- 
ed are,  and  as  they  are  treated  of  In  consti- 
tutions, statutes,  text-books  and  reports,  but 
not  comprehensively  in  any  one  opinion  in 
this  state,  I  thought  it  worth  while  to  elab- 
orate the  very  full  notes  that  I  had  made  for 
the  purpose  of  the  oral  opinion  which  I  de- 
livered upon  the  conclusion  of  the  case,  and 
to  incorporate  them  into  a  written  opinion 
which  may  prove  useful  to  the  governor  for 
the  time  being  when  the  law  concerning  ex- 
tradition Is  Involved,  and  to  court  and  coun- 
sel whenever  that,  and  the  otiher  questions 
treated  of,  may  arise. 


WINTE3RS  et  aL,  Township  Snp'rs,  ▼. 
KOONTZ  et  al.,  County  Com'rs. 

(Supreme    Court    of   Pennsylvania.      Oct    28, 
1915.) 

Statdtes  *5»123— TrrLB  awd  Sttbject-Mat- 
teb  —  tubitpib3d9  oondehned  fob  publio 
Use. 

The  subject-matter  of  Act  April  25,  1907 
(P.  L.  104),  purporting  to  amend  Act  April  20, 
1905  (P.  L.  237),  and  providing  that,  when  any 
turnpike  condemned  for  public  use,  free  of  tolls 
shall  have  been  paid  for,  and  that  when  any 
company  owning  a  turnpike  shall  abandon  same 
or  shall  have  been  dissolved,  such  turnpike  shall 
be  repaired  and  maintained  at  the  expense  of  the 
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county,  city,  or  borongh  In  whidi  it  lies,  is  ger- 
mane to  its  title,  whicn  reads,  "An  net  to  amend 
the  first  section  of  an  act  entitled  'An  act_  to 
provide  for  the  repair  and  maintenance  or  im- 
provement, by  the  proper  county,  city,  or  bor- 
ough, of  turnpikes  heretofore  or  hereafter  appro- 
priated or  condemned,  or  any  part  thereof,  for 
public  use  free  ot  tolls ;'  and  hence  such 
amendatory  statute  is  not  violative  of  Const. 
art.  8,  f  3,  requiring  that  the  title  of  a  statute 
shall  clearly  express  its  subject-matter. 

[Ed,  Note. — ^For  other  cases,  see  Statute!. 
Cent  Kg.  fS  176-183 ;   Dec.  Dig.  «=>123.] 

Appeal  from  Superior  Court. 

Action  by  William  Winters  and  others,  Su- 
pervisors of  Somerset  Township,  against  Ja- 
cob Koontz  and  others.  Commissioners  ot 
Somerset  County.  From  an  order  reversing 
order  of  court  of  common  pleas  refusing  man- 
damns,  defendants  appeal.    Dismissed. 

The  opinion  of  tbe  Superior  Court  by  Eep- 
hart,  J.,  is  as  follows : 
In  the  opinion  dismissing  the  petition  of  the 

supervisors  of  Somerset  township  for  a  manda- 
mus compelling  the  county  commissioners  to 
maintain  and  keep  in  repair  an  abandoned  turn- 
pike, the  learned  court  below  assumed  as  a  fact 
that  the  road  was  an  abandoned  turnpike,  and 
predicated  its  conclusion  on  the  unconstitutional- 
ity of  the  act  of  AprU  20,  1905  (P.  L.  237), 
and  the  act  of  April  26,  1907  (P.  L.  104).  From 
an  examination  of  the  answer  to  the  petition 
there  is  no  definite  denial  that  the  road  was  not 
an  abandoned  turnpike.     Tbe  fact  that  the  su- 

Eerviaors  may  have  worked  on  and  kept  this 
ighwa^  in  repair  for  a  number  of  years  would 
not  reheve  the  commissioners  from  keeping  the 
road  in  repair,  if  these  acts  commanding  this  to 
be  done  are  constitutional.  The  averment  that 
the  road  was  taken  over  by  the  state  highway 
department  ladis  definiteness,  in  that  it  is  not 
shown  under  what  act  of  assembly  this  waa 
done,  tbe  route  numbier  with  the  information 
therein  contained,  and  the  time  when  the  state 
highway  department  assumed  jurisdiction. 
"Wliile  the  act  of  assembly  may  have  incorporat- 
ed tJiis  liighway  into  the  state  highway  system 
by  a  given  route,  the  procedure  indicated  by 
the  laws  creating  and  regulating  state  highways 
must  be  complied  with ;  and  this  answer  should 
have  set  forth  when  the  state  assumed  control. 
The  court  below  states  that  the  formal  notice 
of  the  state  highway^  department  assuming  ju- 
risdiction over  the  highway,  was  given  to  take 
effect  June  15,  1015." 

Notwithstanding  the  very  able  opini(M  of  the 
learned  president  judge,  we  are  compelled  to  re- 
gard the  constitutionality  of  these  acts  affirma- 
tively determined  by  the  decisions  of  Common- 
wealth V.  Bowman,  35  Pa.  Super.  Ct  410; 
Clarion  County  v.  Clarion  Township,  36  Pa.  Su- 
per. Ct.  802,  as  appealed  and  affirmed  in  222  Pa. 
350,  71  Ati.  543 ;  East  Whiteland  Township  v. 
Chester  County,  235  Pa.  579,  84  Ati.  511.  These 
acts  were  repealed  by  the  act  of  May  10,  1909 
(P.  L.  499),  which  latter  act  was  repealed  by  the 
act  of  March  15,  1911  (P.  L.  21),  thus  reinstat- 
ing the  acts  of  1905  and  1907.  ''By  the  repeal 
of  a  repealing  statute  the  original  statute  is  re- 
vived." Directors  of  the  Poor  v.  Wrightsville, 
York  &  Gettysburg  K.  R.  Co.,  7  Watts  &  S. 
236. 

The  titie  of  the  act  of  1907  distinctiy  creates 
a  new  class  of  highways  that  must  be  repaired 
and  maintained  by  counties,  cities,  and  boroughs. 
It  notifies  these  municipal  subdivisions  that,  in 
addition  to  the  repair  and  maintenance  of  turn- 
pikes appropriated  and  condemned,  turnpikes 
abandoned  must  also  be  cared  for.  The  title 
could  scarcely  be  more  explicit  It  is  well  with- 
in tbe  rule  of  Mt  Joy  Borough  v.  Lancaster, 


Elizabethtown  &  IkCiddletown  Turnpike  Co.,  182 
Pa.  581,  38  Ati.  411. 

On  the  question  of  uniformity  of  taxation,  we 
can  only  repeat  what  was  said  in  Commonwealth 
V.  Bowman,  35  Pa.  Super.  Ct  410,  414:  "It  is 
further  contended  that  the  act  violates  section  1 
of  article  9  of  the  Constitution,  which  demands 
uniformity  of  taxation.  This  objection  is  met  by 
the  reply  that  the  subject  of  the  statute  is  not 
one  of  taxation  at  all.  There  is  no  conatitntion- 
al  obligation  of  any  municipal  district  to  main- 
tain public  highways.  The  duty  is  imposed  bj 
statute,  and  it  is  a  matter  of  legislative  discre- 
tion whether  the  highway  shall  be  maintained 
by  the  county  or  by  the  local  municipal  district." 

The  Superior  Court  reversed  the  order  of  the 
court  of  common  pleas  and  reinstated  the  peti- 
tion for  the  writ  of  mandamus,  with  directions 
that  the  writ  should  issue  commanding  defend- 
ants "to  maintain  and  keep  in  repair  the  aban- 
doned turnpike  leading  from  the  easterly  line  of 
Somerset  borough  to  the  easterly  line  of  Somer- 
set township." 

Argued  before  BROWN,  0.  J.,  and  MES- 
TRBZAT,  POTTER,  STEWART,  MOSOH- 
ZISEIER,  and  FRAZER,  JJ. 

C.  W.  Walker,  of  Somerset,  for  appellantB. 
E.  E.  Eieman,  of  Somerset;  for  appellees. 

MOSOHZISEBR,  J.  On  tbe  record  as 
made  in  the  common  pleas  and  under  our 
allowance  of  appeal  from  tbe  Superior  Court, 
the  only  question  before  us  is  whether  the 
act  of  April  25,  1907  (P.  L.  104),  Is  constltn- 
tionaL  The  court  below  declared  the  act  void 
because  its  title  did  not  "clearly  express  the 
subject-matter  of  the  bill  in  conformity  with 
the  Constitution."  The  Superior  Court  re- 
versed, and  held  the  act  in  question  to  be  val- 
id legislation,  citing  Com.  t.  Bowman,  35  Pa. 
Super.  Ct  410,  Clarion  County  ▼.  Clarion 
Township,  36  Pa.  Super.  Ct  302,  Id.,  222  Pa. 
350,  71  Ati.  543,  and  East  Whiteland  Town- 
ship V.  Chester  County,  236  Pa.  579,  84  Ati. 
511,  which  cases  deal  with  the  act  of  April 
20,  1905  (P.  L.  237),  as  amended  by  tbe  act  of 
1907,  supra. 

The  act  of  1905  Is  entitled : 

"An  act  to  provide  for  the  repair  and  mainte- 
nance or  improvement,  by  the  proper  county, 
city  or  borough,  of  turnpikes  heretofore  or  here- 
after appropriated  or  condemned,  or  any  part 
thereof,  for  public  use  free  of  tolls." 

And  sectl<m  1  provides : 

"That  when  any  turnpike,  or  part  thereof,  has 
been,  or  may  hereafter  be,  appropriated  or  con- 
demned for  public  use,  free  of  tolls,  under  any 
existing  laws,  and  the  assessment  of  damages 
therefor  shall  have  been  paid  by  the  proper  coun- 
ty, snch  turnpike,  or  part  thereof,  shall  be  prop- 
erly repaired  and  mamtained  at  the  expense  of 
the  county,  city  or  borough  in  which  the  said 
turnpike,  or  part  thereof,  liea,  or  the  same  may 
be  improved  under  any  existing  laws  by  the  said 
county,  city  or  borough." 

The  act  of  April  25,  1907  (P.  L.  104),  Is 
entitled: 

"An  act  to  amend  the  first  section  of  an  act 
entitled  'An  act  to  provide  for  the  repair  and 
maintenance  or  improvement,  bj  the  -proper 
county,  city,  or  borough,  of  turnpikes  heretofore 
or  hereafter  appropriated  or  condemned,  or  any 
part  thereof,  for  public  use  free  of  tolls,'  approv- 
ed the  20th  day  of  April,  Anno  Domini  one 
thousand  nine  hundred  and  five;  providing  for 
the  repair  and  maintenance  or  improvement  by 
tbe  proper  county,  dty,  or  borough,  of  turn- 
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pikes  heretofore  or  hereafter  abandoned,  or  any 
part  thereof,  nnd  for  the  repair,  maintenance,  or 
improvement  of  any  turnpike,  or  part  thereof, 
where  the  company  or  association  owning  the 
same  has  been  or  may  hereafter  b«  dissolved." 

And  section  1  thereof  proridee : 

"That  when  any  tnropike,  or  part  thereof,  has 
been,  or  may  hereafter  be,  appropriated  or  con- 
demned for  public  use,  free  of  tolls,  under  any 
existing  laws,  and  the  assessment  of  damages 
therefor  shall  have  been  paid  by  the  proper  coun- 
ty ;  or  when  any  turnpike  company  or  associa- 
tion has  heretofore  abandoned  or  may  hereafter 
abandon  its  turnpike,  or  any  part  thereof ;  or 
when  any  turnpike  company  or  association,  own- 
ing any  turnpike,  has  heretofore  been  dissolved, 
or  may  hereafter  be  dissolved,  by  proceedings 
onder  any  existing  laws  of  this  commonwealth, 
such  turnpike,  or  part  thereof,  shall  be  properly 
repaired  and  maintained  at  tiie  expense  of  the 
connty,  city,  or  borough  in  which  the  said  turn- 
pike, or  part  thereof,  Ues,  or  the  same  may  be 
improved,  under  any  existing  laws,  by  the  said 
county,  dty,  or  borough." 

As  beretofore  held  in  the  cases  cited  by  the 
Superior  Court,  tlie  title  to  each  of  these  acts 
Is  amply  sufficient  within  the  requirements 
of  our  decisions  (see  Mt  Joy  Borough  v.  Lan- 
caster, EUzabethtown  &  Middletown  Turnpike 
Co.,  182  Pa.  581,  38  Atl.  411),  and  we  have 
not  been  convinced  of  any  other  reason  for 
holding  either  of  tbem  In  conflict  with  tbe 
Constitatlon. 

The  assignments  of  error  are  overruled, 
and  the  appeal  is  dismissed  at  tbe  cost  of  the 
appellants. 


BOARD  OF  TRUSTEES.  OF  PHIIiADEL- 
PHIA  MUSEUMS  v.  TRUSTEES  OF  UNI- 
VERSITI  OF  PENNSYLVANIA  et  al 

(Supreme  Oonrt  of  Pennsylvania.    Oct  28, 
1915.) 

1.  DsoiOATioif  «=»59  —  Unlawftji.  Convbt- 
ANCE— Attack  by  Taxpateb— Right. 

Where  a  city  undertakes  to  make  an  unlaw- 
ful disposition  of  property  which  has  been  ded- 
icated for  public  purposes,  and  for  the  care  and 
improvement  of  whicn  it  has  appropriated  mon- 
ey, a  taxpayer  has  such  interest,  not  only  as  one 
of  the  public  to  whom  the  property  has  been 
donated,  but  as  a  taxpayer,  as  entitles  him  to 
sue  to  set  aside  the  conveyance  made  by  the  city. 
[Ed.  Note. — For  other  cases,  see  Dedication. 
Cent.  Dig.  H  112,  116-121 ;   Dec.  Dig.  <S=»59.] 

2.  Dedication  ^s»38— -Rbjeotior— Estopfei. 
— MnNicrPAi.  Corporations. 

Where  a  dty  by  ordinance  set  apart  cer- 
tain land  to  be  improved  for  the  health  and 
public  welfare  of  its  citizens,  and  in  such  ordi- 
nance recited  that  the  land  was  to  be  used  as  a 
public  park  and  for  the  construction  of  museum 
buildings  and  a  botanical  and  economic  garden, 
and  appropriated  funds  to  care  for  and  improve 
the  laiud  and  buildings,  there  was  such  a  com- 
plete dedication  and  acceptance  for  public  use 
as  estopped  the  city  from  interfering  with  or 
revoking  the  grant. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  77,  78;  Dec.  Dig.  <S=»38.] 

8.  MUNICIFAI,  COBFOBATIONS  <8=3225— Pbop- 
KBTY  DEDIOATBD  to  PUBLIC  Usa— CONVET- 
ANCB  FOB  PBIVATE   PURPOSES. 

Where  land  in  a  city  had  been  dedicated 
for  public  use  and  the  dedication  had  been  ac- 
cepted, the  city  held  subject  to  a  trust  in  fa- 
vor of  the  public,  and  was  without  power  to  sdl 


and  convey  the  land  for  private  purposes,  at 
least  BO  long  as  the  property  was  used  in  good 
faith  for  public  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  626-041,  643 ;  Dec. 
Dig.  «=>225.!| 

Moschaisker,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Pblla- 
deli^la  County. 

Suit  by  Board  of  Trustees  of  the  Phila- 
delphia Museums  against  Trustees  of  Uni- 
versity of  Pennsylvania  and  another,  to  set 
aside  a  conveyance  and  cancel  a  deed.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Modified  and  affirmed. 

See,  also.  Trustees  of  the  Phlladelpbla  Mu- 
seums V.  Trustees  of  University  of  Penn^l- 
vanla,  96  Atl.  126. 

Argued  before  BROWN,  G.  X.,  and  MBS- 
TRBZAT,  POTTER,  BLKIN,  STEWART, 
MOSCHZISKEB,  and  FRAZBR,  JJ. 

John  G.  Bell,  John  O.  Johnson,  Henry  S. 
Drinker,  Jr.,  J.  Levering  Jones,  and  Samuel 
Dickson,  all  of  Philadelphia,  for  appellanta. 
Thomas  O.  Pelrce  and  William  A  Glasgow, 
Jr.,  both  of  Philadelphia,  for  appellees. 

FBAZER,  J.  By  ordinance  approved  July 
6t  1883,  the  city  of  PhUadelphla  set  apart 
a  portion  of  the  almshouse  property  in  West 
PhUadelphla  "for  the  purpose  of  being  im- 
proved for  the  health  and  public  welfare  of 
the  citizens  of  Phlladelpbla."  June  15,  1894, 
an  ordinance  was  adopted  "tor  the  creation 
of  a  board  of  trustees  for  estfiblishing  pub- 
lic museums  and  placing  in  its  custody  cer- 
tain educational  and  economic  collections  be- 
longing to  the  city."  Section  1  of  the  latter 
ordinance  provided  that  the  trustees  should 
be  composed  of  the  mayor  of  Philadelphia, 
president  of  the  board  of  education,  superin- 
tendent of  public  schools,  each  acting  by 
virtue  of  his  office,  a  representative  of  the 
board  of  public  education  and  tbe  park  com- 
mission, chosen  by  those  bodies  respectively, 
one  citizen  to  be  elected  annually  by  each 
branch  of  city  councils,  and  also  certain  oth- 
er Individuals  named  In  the  ordinance.  It 
was  also  provided  that  this  board  of  trustees 
should  "take  steps  to  secure  funds  and  a  suit- 
able site  for  museum  buildings  to  accom- 
modate said  collection."  Vacancies  occur- 
ring In  the  board  were  to  be  filled  by  the 
mayor,  subject  to  confirmation  by  select  coun- 
cil. The  ordinance  also  provided  that  cer- 
tain funds  be  turned  over  to  the  trustees.  On 
June  27,  1805,  a  further  ordinance  provided 
for  tbe  immediate  opening  of  a  i>ortion  (tract 
"A,"  plan  1)  of  tbe  almshouse  tract  set  apart 
for  i>ark:  purposes  by  the  ordinance  of  1883, 
which  portion  was  to  be  conveyed  to  the  trus- 
tees of  the  Philadelphia  museums.  After  si>e- 
cifically  describing  tbe  plot  by  metes  and 
bounds,  the  first  section  provides  that  the 
tract  "shall  be  forthwith  opened  to  use  as  a 
public  park  forever."  Section  2,  after  recit- 
ing the  fact  that  the  dty  has  come  Into  pos- 


4s»For  other  cue*  see  Bama  topio  and  KST-NXJMBER  in  all  Key-Numbered  Dlgesti  and  Indexes 
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session  of  certain  collections  whicb  It  has 
placed  In  the  custody  of  the  board  of  trus- 
tees of  the  Philadelphia  museums,  sets  forth 
that  the  land  described  In  section  1  "shall  be 
intmsted  to  said  board  of  trustees  as  a  site 
for  the  museum  tmlldlngs  to  accommodate 
said  collectlonB,"  with  the  further  provision 
that  the  grounds  and  museum  buildings  to 
be  erected  thereon  should  be  "forever  open 
to  the  free  access  of  the  pnblia"  By  ordi- 
nance of  October  10,  1896,  two  additional 
tracts  for  the  same  purpose,  described  in  the 
ordinance  of  1805,  and  by  ordinance  of  No- 
vember 22,  1897,  three  additional  tracts  of 
land  (plan  1,  "C,"  "D"  and  "1ST')  were  set 
apart  and  added  to  those  already  granted  to 
the  board  of  trustees  for  the  purpose  of  de- 
veloping and  maintaining  a  botanical  and 
economic  garden  and  public  park.  This  or- 
dinance contained  a  provision  requiring  the 
garden  and  park  to  be  forever  open  to  the 
free  access  of  the  public  at  all  times. 

The  city  of  Philadelphia  made  appropria- 
tions for  the  care  and  improvement  of  these 
properties  at  various  times,  and  in  1897  the 
state  of  Pennsylvania  appropriated  the  sum 
of  $50,000  to  the  trustees  of  the  Philadelphia 
museums  for  the  purpose  of  erecting  museum 
buildings.  In  1898  the  United  States  govern- 
ment, by  the  act  of  Congress,  appropriated 
the  sum  of  $50,000  for  the  purpose  of  assist- 
ing in  the  collection  of  samples  of  merchan- 
dise and  business  data  for  the  Naticmal  Ex- 
port Exposition  held  in  the  year  1899,  In 
the  dty  of  Philadelphia  on  the  property  In 
question  and  under  the  auspices  of  the  Phila- 
delphia Exposition  Association,  the  samples 
so  collected  to  become  the  property  of  the 
Philadelphia  museums.  Section  4  of  this  act 
made  an  appropriation  of  $300,000  "to  aid  in 
providing  buUdings  necessary  for  the  pur- 
poses of  the  exiMsition  (said  buildings  to  be 
erected  on  land  set  aside  by  the  city  of  Phil- 
adelphia for  the  board  of  trustees  of  the 
Philadelphia  museums  and  after  the  close  of 
the  exjKJsltion  to  be  available  for  one  or 
more  of  the  various  purposes  of  the  Phila- 
delphia museums  corporation  as  set  forth  In 
Its  charter),  and  for  the  purpose  of  collect- 
ing, installing  and  caring  for"  the  govern- 
ment exhibits.  This  appropriation  was  made 
on  condition  that  an  equal  amount  be  raised 
from  other  sources,  which  condition  was  sub- 
sequently complied  with  by  procuring  from 
the  city  of  Philadelphia  an  appropriation  of 
$200,000,  from  the  state  of  Pennsylvania 
$100,000,  and  from  Individual  citizens  $105,- 
000  additional. 

By  act  of  April  25, 1903  (P.  L.  314)  1  Purd. 
277.  the  city  councils  of  any  city  were  given 
authority,  with  the  approval  of  the  mayor 
or  recorder,  to  establish  institutions  author- 
ized to  collect  and  hold  certain  educational 
and  economic  collections  for  the  scientific, 
educational,  and  economic  instruction  of  the 
public,  "said  institution  to  have  power  to 
purchase  or  accept  by  gift  any  real  estate, 
money   or  personal  property  necessary   for 


their  use  and  promotion,  and  power  to  use, 
convey  or  transfer  the  same  as  it  they  were 
bodies  corporate,  to  be  governed  by  boards  of 
trustees,  nominated,  appointed,  and  confirm- 
ed in  such  manner  as  the  city  councils  may 
determine."  Subsequent  to  this  legislation, 
on  March  24,  1904,  the  wdlnance  of  June  IS, 
1894,  was  amended  by  adding  two  sections 
thereto,  giving  the  board  of  trustees  power  to 
take  and  hold  any  real  and  personal  property 
necessary  for  the  purposes  of  the  trust  and  to 
exercise  the  general  powers  and  be  subject 
to  the  restrictions  and  UabiUtiea  prescribed 
by  the  act  of  1908. 

On  June  15, 1910,  five  ordinances  passed  by 
councU  were  approved  by  the  mayor.  The 
first  of  these  repealed  section  1  of  the  ordi- 
nance of  July  6,  1888,  for  the  reason  that 
the  ground  referred  to  had  never  been  im- 
proved In  the  manner  contemplated  by  that 
ordinance.  The  second  and  third  repealed  the 
ordinances  of  1805  and  1896  respectively  for 
a  similar  reason,  but  gave  the  board  of  trus- 
tees of  the  Philadelphia  museums  the  right 
to  retain  the  use  and  possession  of  the  mu- 
seums grounds  and  buildings  until  such  time 
as  they  should  be  able  to  remove  their  ex- 
hibits to  another  location,  or  until  the  dty 
of  Philadelphia  should,  by  ordinance,  direct 
such  removal.  The  fourth  repealed  the  ordi- 
nance of  November  22,  1897,  for  the  reason 
that  the  purpose  of  establishing  a  botanical 
and  economic  garden  and  public  park  had 
never  been  carried  out.  The  fifth  authorized 
the  sale  to  the  University  of  Pennsylvania  of 
substantially  all  the  property  referred  to  in 
the  repealed  ordinances,  with  the  condition 
that  It  should  not  be  sold  by  the  university 
without  the  consent  of  the  dty.  The  consid- 
eration for  the  transfer  was  a  ground  rent 
of  J|1,000  a  year,  redeemable  at  any  time,  at 
the  price  of  $26,000  and  75  free  scholarships 
to  be  awarded  by  the  mayor  of  the  city  to  de- 
serving students  of  the  Philadelphia  schools. 
The  ordinance.  In  referring  to  the  plot  on 
which  the  museums  buildings  stand,  con> 
tains  a  provision  that  the  ground  is  subject 
to  the  right  of  the  board  of  trustees  of  the 
Philadelphia  museums  to  retain  the  use  and 
possession  of  the  ground  and  buildings  now 
occupied  for  the  purposes  of  museums  until 
the  board  should  be  able  to  remove  their  ex- 
hibits elsewhere,  or  until  the  dty  of  Philadel- 
phia should,  by  ordinance,  direct  such  re- 
moval. The  deed  to  the  university,  which 
was  subsequently  executed  and  recorded,  con- 
tained a  similar  provision. 

The  present  proceedings  in  equity  were 
then  instituted  by  the  board  of  trustees  of 
the  PbUadelpbia  museums  to  set  aside  the 
conveyance  from  the  dty  to  the  University 
of  Pennsylvania,  and  to  have  the  ordinances 
of  1910  declared  unconstitutional  and  void 
on  the  ground  that  the  ordinance  of  1883, 
and  subsequent  ordinances,  constituted  a  ded- 
ication of  the  property  to  the  public,  and 
that  sndi  dedication  could  not  be  subsequent- 
ly revoked  by  the  dty.    The  United  States 
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rabseqnently  Intervened  as  a  party  plaintiff, 
as  being  one  of  tbe  contributors  to  tlie  pub- 
lic enterprise,  and  certain  taxpayers  also 
Interrened  as  plaintiffs  to  restrain  tbe  alien- 
ation of  property  dedicated  to  public  use. 

The  answers  filed  by  tbe  city  of  PhUadel- 
ptaia  and  tbe  Unirersity  of  Pennsylvania 
deny  the  power  of  tbe  defendant  trustees 
to  ask  for  the  relief  prayed  for,  on  tbe 
ground  that  the  board  of  trustees  Is  not  an 
entity  distinct  from  the  city,  and  therefore 
it  bad  no  standing  to  object  to  any  action 
taken  by  the  city  with  respect  to  tbe  prop- 
erty in  question.  The  court  below  concurred 
In  this  view,  declaring  that  the  board  of 
trustees  was  not  such  a  legal  entity  as  to 
make  it  sol  Juris,  and  dismissed  the  bill  as 
to  it  (see  next  case,  96  AtL  12Q;  that  the 
United  States  of  America  had  not  sufficient 
Interest  in  the  property  to  enable  it  to  con- 
test tbe  action  of  the  dty,  and  its  interven- 
ing petition  was  dismissed  (see  next  case). 
The  court  further  held  that  since  the  city 
Iiad  dedicated  the  land  in  question  to  public 
use  long  prior  to  tbe  sale  to  the  University 
of  Pennsylvania,  such  sale  was  entirely  be- 
y4Xid  its  power,  and  tbe  taxpayers  and  citi- 
zens. Intervening  plaintiffs,  bad  the  right  to 
appeal  to  the  courts  to  set  aside  such  sale. 
A  decree  was  accordingly  entered,  declaring 
tbe  various  ordinances  of  June  16,  1910,  null 
and  void;  that  tbe  deed  to  tbe  University 
of  Pennsylvania  was  void  and  should  be  sur- 
rendered for  cancellation;  and  that  the  land 
Included  in  tbe  tract  on  wliicb  tbe  museum 
buildings  were  situated  should  be  held  by 
tbe  board  or  trustees  of  tbe  Pblladelpbia 
museums  in  trust  forever  for  tbe  purposes 
and  uses  set  forth  in  tbe  ordinances  of  June 
27,  1895,  October  10,  1896,  and  November  22, 
1897.  Fr<»n  the  decree  thus  entered  all 
parties  have  appealed. 

[1]  With  reference  to  tbe  status  of  inter- 
vening taxpayers,  if  there  was  an  absolute 
dedication  of  tbe  land  to  public  purposes, 
under  tbe  various  ordinances  above  referred 
to,  and  the  dty  has  since  that  time  appro- 
priated money  for  tbe  care,  maintenance, 
and  improvement  of  at  least  portions  of  tbe 
land  In  question,  every  citizen  and  tax- 
payer liaa  an  Interest,  not  only  by  virtue  of 
Ills  being  one  of  tbe  public  to  whom  tbe 
property  lias  been  donated,  but  also  by  vir- 
tue of  bis  contribution  as  a  taxpayer 
towards  tbe  funds,  which  Iiave  been  used  In 
improving  tbe  ground.  A  sale  of  the  proper- 
ty, if  improper,  is  therefore  a  question  in 
which  taxpayers  have  an  interest  and  which 
they  have  a  right  to  contest  Wolff  Chemi- 
cal Co.  V.  Philadelphia,  217  Pa.  215,  66  Atl. 
844;  Laird  v.  Pittsburgh,  205  Pa.  1,  54  Atl. 
324,  61  Ia  R.  A.  332;  Sank  v.  Philadelphia, 
4  Brewst  133,  8  PbUa.  117;  Murray  v.  Alle- 
gheny, 136  Fed.  67,  69  C.  0.  A.  65. 

[2]  We  thus  come  to  the  real  question  In 
the  case,  whether  there  Is  such  a  dedication 
and  appropriation  of  this  property  to  pub- 
lic use  as  will  prevent  or  estop  tbe  city  from 


diverting  it  from  sudi  use  by  conveying  it  to 
a  private  institution.  The  ordinance  of  1883 
set  apart  the  property  in  question  for  tbe 
purpose  of  being  improved  for  tbe  health 
and  public  welfare  of  tbe  dtizens  of  Phila- 
delphia. The  ordinances  of  1895,  1896,  and 
1897,  respectively,  recite  that  the  ground 
mentioned  therein  was  set  aside  to  be  used 
as  a  public  park  forever  and  for  tbe  con- 
struction of  museum  buildings  and  a  botani- 
cal and  economic  garden.  This  was  not  in- 
consistent with  the  dedication  of  tbe  prop- 
erty as  a  public  park.  Laird  v.  Pittsburgh, 
205  Pa.  1,  64  AU.  324,  61  L.  R.  A.  332.  In 
reliance  upon  such  dedication  the  state  of 
Pennsylvania  made  various  appropriations, 
and  the  dty  of  Philadelphia  appropriated 
funds  at  frequent  intervals  for  repairing. 
Improving,  and  caring  for  the  grounds  and 
museum  buildings.  There  was  thus  not  only 
a  setting  aside  for  public  use,  but  acts  done 
and  funds  expended  by  tbe  dty  pursuant  to 
such  dedication  followed  by  tbe  use  of  tbe 
ground  and  museum  by  tbe  public.  Sudi  ac- 
tion upon  the  part  of  the  munidpality  con- 
stitutes a  complete  dedication  and  accept- 
ance for  public  use,  and  estops  tbe  dty  from 
Interfering  with  or  revoking  the  grrant  3 
Dillon  on  Munidpal  Corps.  (5tb  Ed.)  |i  1086, 
1093;  Commonwealth  v.  Rush,  14  Pa.  186; 
Pittsburg  V.  Epplng-Carpenter  Co.,  194  Pa. 
318,  46  Atl.  129 ;  Laird  v.  Pittsburgh,  supra ; 
Davenport  v.  Bufflngton,  97  Fed.  234,  38  C. 
C.  A.  453,  46  L.  R.  A.  877. 

[8]  The  dty  bolds,  subject  to  tbe  trusts, 
in  favor  of  the  community,  and  is  but  tbe 
conservator  of  the  title  in  the  soil,  and  bas 
neither  power  nor  authority  to  sell  and  con- 
vey tbe  same  for  private  purposes.  C!om- 
monwealth  v.  Rush,  supra.  Its  rights  and 
limitations  are  dearly  defined  in  Davenport 
V.  Bufflngton,  supra,  where  it  was  said,  on 
page  238  of  97  Fed.,  38  C.  a  A.  46.%  46  L. 
R.  A.  877: 

"We  are  unwilling  to  concede  that  a  nation  or 
a  state  which  becomes  the  proprietor  of  a  town 
site,  plats  it,  and  dedicates  its  streets  and  parka 
to  public  use  bas  any  greater  or  better  right  to 
revoke  or  avoid  its  grant  or  covenant  than  a 
private  proprietor  would  have.  It  may  be  that 
either,  before  any  rights  have  accrued,  can  re- 
voke the  dedication,  but,  after  lota  have  been 
sold,  after  streets  have  been  graded,  after  parks 
have  been  cared  for  and  improved  according  to 
the  plat— in  other  words,  after  rights  have  vest- 
ed in  reliance  upon  the  dedication— ^we  deny  the 
right  of  a  nation  or  an  individual  to  revoke  it, 
or  to  release  or  destroy  the  right  of  the  pub- 
lic to  the  exclusive  use  of  the  parks  and  streets 
for  the  purposes  for  which  they  were  granted. 
•  *  *  A  nation,  state,  or  municipality  which 
dedicates  land  that  it  owns  in  the  site  of  a 
town  to  public  use  for  the  purpose  of  a  park 
is  as  conclusively  estopped  as  a  private  propri- 
etor from  revokmg  that  dedication,  from  sell- 
ing the  park,  and  from  appropriating  the  land 
which  it  occupies  to  other  purposes,  after  lots 
have  been  sold,  after  the  town  has  been  settled, 
and  after  the  park  has  been  improved  with 
moneys  raised  by  tbe  taxation  of  its  residents 
and  taxpayers  in  reliance  upon  the  grant  and 
covenant  which  tbe  dedication  evidencM." 
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It  Is  contended  by  appellants  that,  even 
admitting  there  has  been  an  irrevocable  ded- 
ication to  the  public,  there  has  been  no  vio- 
lation or  Intent  to  violate  the  rights  of  the 
public  in  the  property,  for  the  reason  that  a 
reversion  remains  in  the  city  in  the  event  of 
the  abandonment  of  the  property  for  the 
purposes  intended,  and  that  only  this  rever- 
sion has  been  conveyed  in  the  grant  to  the 
University  of  Pennsylvania.  It  is  not  neces- 
sary to  discuss  here  the  question  of  the  right 
of  a  municipality  to  convey  a  reversionary 
interest  In  property  which  it  has  forever 
dedicated  to  a  public  use,  and  on  which  pub- 
lic funds  have  been  spent  In  Improvements, 
since  the  deed  In  question  does  not  purport 
to  be  a  conveyance  of  a  reversionary  right, 
but  is  in  form  an  absolute  and  Immediate 
grant, .  subject  only  to  the  limitation  as  to 
possession  of  the  part  of  the  premises  on 
which  the  museums  buildings  stand  until 
the  museums  can  be  moved,  or  until  they 
are  ordered  .  to  be  moved  by  the  dty.  So 
long  at  least  as  the  property  and  buildings 
occupied  by  the  museums  continue  to  be  used 
for  that  purpose  in  good  faith,  the  dty  is 
without  power  to  alienate  the  property  and 
thus  Interfere  with  its  prior  appropriatlMi 
or  dedication  to  public  use. 

The  decree  of  the  lower  court  Is  modified 
by  directing  that  the  property  occupied  by 
the  museums  buildings  and  appurtenant 
thereto,  and  referred  to  as  "tract  No.  8," 
shall  be  held  by  the  trustees  so  long  as  the 
land  and  buildings  are,  in  good  faith,  used 
for  the  purposes  of  the  museuma  In  other 
respects  the  decree  of  the  lower  court  is 
afllrmed. 

MOSCHZISKER,  J.,  dissents. 


BOARD  OF  TRUSTEES  OF  PHILADEL- 
PHIA  MUSEUMS  v.  TRUSTEES  OF  UNI- 
VERSITY OF  PENNSYLVANIA  et  at 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
X915.) 

1.  municifai.  cobfobations  ®=>225— boabd 
Ckeated  by  Municipalitt— Powers— Con- 
veyance BY  City. 

A  board  of  trustees  created  by  a  city  as  its 
iidniinistrative  agent  to  manage  a  museum  and 
the  premises  on  which  the  museum  buildings 
were  located  could  not,  in  the  absence  of  a  clear 
intent,  shown  by  ordinance,  to  create  a  distinct 
entity  as  depository  of  the  legal  title  or  of  any 
legal  transfer  to  the  board,  question  the  city's 
right  to  convey  the   property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  62ft-641,  643 ;  Dec 
Dig.  <8s>225.1 

2.  MlTNICIPAI.    COBPOBATIONS   «=s>225— BoABD 

Cbeated  bt  Oitt— Control  of  Pbopebty— 

Ordinance. 

Where  an  ordinance  enacted  by  a  city  un- 
der Act  April  25,  1903  (P.  L.  314) ,  authorizing 
cities  to  establish  certain  institutions  with  pow- 
er to  acquire  property,  authorised  a  boaM  of 
trustees  created  by  the  city  to  manage  certain 
property,  to  hold  property  for  the  purposes  com- 


prised in  the  object  of  the  board's  creation,  with 
the  powers  and  subject  to  the  restrictions  pre- 
scribed by  such  statute,  but  made  no  otiier 
change  in  the  board's  status  and  did  not  provide 
for  a  transfer  of  the  property  to  it,  the  board 
remained  merely  the  city's  administrative  agent 
with  respect  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ff  626-641,  643 ;  Dec. 
Dig.  «=s»225.] 

3.  MtJNICIPAL    CoBPOBAnONS    «=»226  —  CoN- 

VKTANCB  or  Pbofebty — Right  to  Attack. 
That  the  federal  government  had  appro- 
priated money  to  construct  buildings  for  a  com- 
mercial exposition,  held  on  property  belonging 
to  a  dty,  did  not  entitle  it  to  object  to  the 
conveyance  of  the  property  by  the  dty  for  prir 
vate  purposes  to  a  private  corporation,  though 
a  few  of  the  buildings  yet  remained  on  the  prem- 
ises and  were  occupied  by  a  museom. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  U  626-641,  643;  Dec. 
Dig.  «=9226.] 

4.  Dedication  ^==1  —  Requisites  —  Accept- 
ance—Municipal  Cobpobations. 

A  "dedication"  is  the  joint  effect  of  the  of- 
fer by  the  owner  to  dedicate  and  acceptance  by 
the  public,  and  there  can  be  no  dedication  with- 
out the  participation  of  both,  though  the  dedi- 
cator is  a  municipality;  and  hence  the  passage 
of  a  city  ordinance,  setting  apart  land  for  pub- 
lic uses,  being  a  mere  offer  to  dedicate,  becomes 
binding  only  by  acceptance  and  use  by  the  pub- 
lic for  the  purposes  stated. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  §{  8,  10-12 ;  Dec.  Dig.  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dedication.] 

5.  Dedication  €=>37— Aocbptaitos— Muniox- 
PAL  Cobpobations. 

Where  a  dty  ordinance  purported  to  dedi- 
cate to  the  pubUc  certain  property  for  use  as 
a  park,  and  thereafter  museums  were  erected  on 
a  part  thereof  and  used  by  the  pubUc,  and  oth- 
er portions  were  either  leased  to  tenants  or  used 
as  a  public  dumping  ground,  and  were  not  open- 
ed for  park  purposes,  there  was  no  acceptance 
of  the  dedication  of  these  other  portions. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Oat  Dig.  a  78.  74;    Dec.  Dig.  «=»37.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Board  of  Trustees  of  the  PhQ- 
adelphla  Museums  against  the  Trustees  of 
the  University  of  Pennsylvania  and  another, 
to  set  aside  a  conveyance  and  for  cancella- 
tion of  a  deed.  E^om  decree  dismissing  ex- 
ceptions to  report  of  master,  the  trustees 
appeal.    Dismissed. 

See,  also.  Trustees  of  the  Philadelphia  Mu- 
seums V.  Trustees  of  University  of  Pennsyl- 
vania et  al.,  96  Atl.  123. 

Argued  before  BROWN,  O.  J.,  and  MES- 
TREZAT,  POTTER,  ELKIN,  STEWART, 
MOSCHZISKER,  and  FRAZER,  JJ. 

Thomas  O.  Pdrce,  William  A.  Glasgow,  Jr., 
John  H.  BaU,  Asst  U.  S.  DUt  Atty.,  and 
Francis  Fisher  Kane,  U.  S.  Dlst  Atty.,  all  of 
Philadelphia,  for  appellant  John  O.  Bell, 
John  G.  Johnson,  Henry  S.  Drinlcer,  Jr.,  J. 
Levering  Jones,  and  Samuel  Dldison,  all  of 
Philadelphia,  for  appellees. 

FRAZER,  J.  These  appeals  are  by  the 
trustees  of  the  Philadelphia  museums  and  the 
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United  States  of  America  from  tbe  decree  of 
tbe  lower  court  holding  the  former  was  not 
an  entity  separate  from  the  government  of 
tbe  dty  of  Philadelphia,  and  the  latter  had 
no  such  interest  in  the  controrersy  as  would 
entitle  it  to  question  tbe  action  of  tbe  mu- 
nicipality in  disposing  of  the  pnyperty  in 
question.  The  facts  are  fully  stated  in  the 
preceding  case.    96  Atl.  123. 

[1]  Under  the  ordinance  of  June  16,  1894, 
and  subsequent  ordinances,  the  board  of 
trustees  of  the  Philadelphia  museums  is  a 
mere  administrative  agent  of  the  dty,  and 
bas  no  standing  to  question  the  right  of  the 
city  to  deal  with  the  property  placed  under 
its  direction  and  control.  There  is  no  clear 
intent  manifested  by  either  of  tbe  ordinances 
to  create  a  seiiarate  and  distinct  entil?,  nor 
is  such  intent  shown  by  the  subsequent  acts 
of  the  city  in  dealing  with  tbe  property. 
Xo  deed  or  other  transfer  was  executed  by 
the  proper  dty  authorities  and  delivered  to 
tbe  board.  On  tbe  contrary,  however,  a  part 
of  the  property  in  question  was,  for  a  time, 
leased  to  a  third  person  by  tbe  dty,  at  a 
yearly  rental,  which  was  paid  to  tbe  dty  and 
not  to  tbe  board,  and  which  lease  was  as- 
signed to  the  University  of  Pennsylvania  fol- 
lowing the  deed  of  the  property  to  that  in- 
stitutitHiL  Tbe  dty  also,  by  deed  of  Decem- 
ber 29,  1906,  conveyed  to  the  Pennsylvania 
Railroad  Company  a  right  of  way  over  a  por- 
tion of  the  tract  for  the  consideration  of 
?SO,000,  which  sum  was  paid  to  the  dty,  and 
not  to  the  board  of  trustees  of  tbe  museums. 
Tbe  ordinance  of  June  15,  1894,  also  Indicat- 
ed an  Intent  on  the  part  of  the  dty  to  retail 
control  of  the  property  by  the  fact  that  the 
museums  board  was  composed  prlndpally 
of  dty  ofBdals,  with  the  provision  that  vacan- 
cies occurring  among  those  not  offlclals 
-sbould  be  filled  by  the  mayor  subject  to  con- 
firmation by  select  coundl.  While  it  is  true 
tbe  subsequent  ordinances  were  somewhat 
Inartistlcally  drawn,  and  purport  "to  convey" 
the  property  to  the  board  of  trustees,  a  con- 
sideration of  the  ordinances  as  a  whole  and 
the  acts  done  pursuant  thereto,  and  of  the 
fact  tbat  no  actual  conveyance  was  ever 
made,  couTlnce  us  that  there  was  no  Inten- 
tion to  actually  establish  a  separate'and  in- 
dependent body  In  which  the  ownership  of 
tbe  property  might  vest 

The  status  of  the  board  is  similar  to  that 
of  ttie  Carnegie  Free  Library  Board  in  liaird 
V.  Pittsburg,  205  Pa.  1,  54  Atl.  324,  61  Ia  R. 
A.  332,  which  was  composed  of  the  mayor  of 
the  dty,  presidents  of  select  and  common 
councils,  president  of  the  central  board  of 
education,  and  five  other  members,  appointed 
by  councils  to  act  in  conjunction  with  certain 
others  appointed  by  tbe  donor.  This  board 
lutd  diarge  of  the  expenditure  of  all  funds 
donated  by  Individuals  or  the  dty  for  library 
purposes,  and  permission  of  the  dty  was 
asked  for  the  use  of  a  portion  of  a  public 
park  tor  tbe  erection  at  a  proposed  new  li- 


brary building.  In  connection  with  this  loca- 
tion it  was  necessary  to  condemn  certain 
property  belonging  to  plalntlfT,  wno  contend- 
ed the  dty  could  not  exercise  tbe  power  of 
eminent  domain,  in  taking  land  for  the  pur- 
pose Intended,  for  tbe  reason,  inter  alia,  tbat 
tbe  institution  was  not  under  the  control  of 
tbe  city.  In  orerruling  this  contention,  this 
court,  by  Mr.  Justice  Mitchell,  said  (206  Pa. 
7,  54  Aa  826,  61  L.  R.  A.  332): 

"The  further  objection  that  the  city  cannot 
take  this  land  because  the  Carnegie  Free  Li- 
brary is  not  under  the  control  of  the  city  and 
its  property  is  distinct  from  that  of  a  public 
park  is  also  untenable.  The  dty  takes  and 
keeps  the  title  and  control  of  the  land,  though 
it  commits  the  ordinary  management,  what  may 
be  colled  the  police  administration,  to  a  board 
of  direction  in  which  it  has,  by  election  and  ex 
offido,  a  representation  of  one-hall  This  is  not 
a  takmg  of  the  property  for  a  private  institu- 
tion." 

The  oonrt  below  was  rl^t  in  holding  that 
the  present  board  of  trustees  is  merely  an 
admlnlstratlTe  board  of  tbe  dty  government. 

[2]  The  status  of  the  board  of  trustees, 
with  relation  to  the  title  of  the  propertj-, 
was  not  changed  by  the  ordinance  of  March 

24,  1904,  passed  pursuant  to  tbe  act  of  April 

25,  1903,  P.  L.  814,  autborlzlng  dties  to  es- 
tablish institutions  for  the  purposes  therein 
stated,  with  power  to  purchase  or  accept  by 
gift,  real  or  personal  property,  etc.  The 
ordinance  referred  to  merely  conferred  upon 
this  board  authority  to  take  and  hold  real 
or  personal  property  for  the  purposes  com- 
prised in  the  object  of  Its  creation,  with  the 
powers  and  subject  to  the  restrictions  pre- 
scribed by  the  act  of  1908,  but  made  no  other 
change  In  the  status  of  the  board,  nor  did  it 
provide  tbat  a  transfer  of  tbe  property  in 
question  should  be  made  to  It.  So  far  as 
this  ad:  and  this  ordinance  are  coneemed, 
the  status  of  the  board,  with  respect  to  the 
property  in  question,  remained  undianged. 

[3]  The  United  States  government  is  equal- 
ly without  standing  to  contest  the  action  of 
the  dty  in  conveying  this  property.  Tbe  ap- 
propriation of  $300,000  was  made  to  tbe 
Philadelphia  Bxposition  Association  to  aid  in 
providing  buildings  necessary  for  the  pur- 
poses of  the  exposition,  with  a  further  pro- 
vision that,  after  the  dose  of  the  exposition, 
the  buildings  should  be  available  for  the  pur- 
poses of  the  Philadelpbia  museums.  A  mim- 
ber  of  tbe  buildings,  for  the  construction  of 
which  this  fund  was  used,  were  taken  down 
and  removed  from  this  property  immediately 
after  the  dose  of  the  exposition,  leaving 
standing  only  the  main  buildings,  which  are 
now  occupied  by  tbe  museums.  The  main 
purpose  of  the  appropriation  by  the  federal 
government  was  to  assist  In  financing  tbe 
exposition  and  encourage  and  stimulate  ex- 
port trade.  Indiredly  the  fund  was  to  ben- 
efit the  Philadelphia  museums,  after  it  had 
discharged  its  primary  purposes.  There  has 
been  no  attempt  to  divert  the  museum  build- 
ings  to  any   other  purpose  than  that  for 
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which  they  were  constrncted,  and  therefore 
the  United  States  govemment  has  not  been 
bijured,  nor  Is  It  threatened  with  Injury. 
Presumably  if  a  new  location  were  obtain- 
ed, the  musenm  would  be  removed  to  such 
place,  and  In  that  way  the  purpose  of  the 
gift  carried  out, 

[4, 1]  The  only  other  qnestion  involved  In 
this  appeal  is  the  action  of  the  court  below 
in  holding  that,  as  various  other  tracts  of 
land  which  were  not  Included  in  what  is  re- 
ferred to  as  the  mnsenms  tract  ("A"  and 
"B"  or  "University  of  Pennsylvania  tract  No. 
3")  had  never  been  improved  or  used  for  the 
purposes  intended,  the  dedication  was  never 
accepted,  and  the  city  was  not  estopped  from 
repealing  the  ordinance  and  otherwise  dis- 
posing of  the  property.  It  appears  from  the 
report  of  the  special  master  that  one  of 
these  tracts  had  been  opened  for  a  public 
dumping  ground,  and  no  effort  was  made  by 
either  the  city  or  the  trustees  of  the  muse- 
ums toward  the  creation  of  a  botanical  and 
economic  garden.  A  part  of  another  tract 
was  leased  in  19Q2  by  the  city  to  John  A. 
Barry  for  a  term  of  10  years  at  a  stipulated 
rental.  This  lease  was  subsequently  assign- 
ed to  the  University  of  Pennsylvania,  which 
institution  thereafter  collected  the  install- 
ments of  rent  payable  thereunder  as  they  be- 
came due.  Part  of  the  proiterty  was  also 
used  as  a  storage  yard,  and  the  Pennsylvania 
Ballroad  C!ompany  was  granted  a  right  of 
way  over  a  part.  At  no  time  was  money  ex- 
pended by  the  dty  or  the  trustees  or  by  the 
public  In  Improving  this  portion  of  the  land, 
or  any  part  of  it,  for  the  purposes  stated  In 
the  ordinance  of  dedication.  A  dedication  to 
public  uses  does  not  become  binding  upon 
the  dedicator  until  there  has  been  an  accept- 
ance on  the  part  of  the  public.  Dedication 
is  the  Joint  effect  of  the  offer  of  the  owner  to 
dedicate  land  and  acceptance  of  such  land 
by  the  public.  Two  parties  are  necessary, 
the  owner  on  one  side  and  the  public  on  the 
other;  there  can  be  no  dedication  without 
the  participation  of  both.  Los  Angeles  v. 
Kysor,  125  Cal.  463,  68  Pac  90.  This  is  the 
general  rule  applicable  to  a  dedication  by  a 
private  individual,  and  there  seems  to  be  no 
good  reason  why  the  rule  is  not  applicable 
to  a  dedication  made  by  a  municipality. 
Where  the  individual  has  made  the  dedica- 
tion and  no  one  has  acted  upon  the  offer,  in 
such  manner  that  he  may  be  injured  by  its 
revocation,  be  may  revoke  even  though  there 
has  been  an  actual  dedication  and  not  a  mere 
offer.  The  question  then  becomes  one  of 
estoppel.  Schmitt  v.  City  &  County  of  San 
Prandsco,  100  CaL  302,  34  Pac.  061.  The 
dty  stands  in  the  same  position  as'  an  in- 
dlTlduaL    Where  the  dty  is  the  owner  of 


ground,  the  passage  of  an  ordinance,  setting 
it  apart  for  public  uses,  either  as  a  park  or 
otherwise,  is  a  mere  offer  to  dedicate,  whidi 
becomes  binding  only  by  acceptance  and  use 
by  the  public  for  the  purposes  stated.  City 
and  County  of  San  Frandsco  v.  Oalderwood, 
31  Cal.  585,  91  Am.  Dec.  642 ;  San  Frandsco 
V.  Canavan,  42  Cal.  541 ;  People  v.  Willlama, 
64  Cal.  498,  2  Paa  388.  In  the  case  laat 
dted  it  was  said: 

"The  passage  of  an  ordinance  setting  apart 
and  dedicating  a  portion  of  the  water  tevat 
in  a  harbor  for  pablic  use  as  a  free  public  dock 
for  ships  is,"  said  the  late  Supreme  Court,  "a 
mere  offer  to  dedicate,  and  the  dedication  is  not 
complete,  nor  does  the  public  acquire  any  right 
to  the  easement,  until  it  has  been  accepted  and 
used  by  the  public  in  the  manner  intended." 

In  the  case  of  Attorney  Qeneral  v.  Tarr, 
148  Mass.  309,  19  N.  E.  368,  2  L.  R.  A.  87, 
relied  upon  by  appellants  as  supporting  a 
contrary  rule,  there  was  suffident  evidence  of 
actual  usage  by  the  public  to  constitute  an 
acceptance  of  the  dedication  and  the  dedsioa 
was  based  upon  this  ground.  The  language 
of  the  court  to  the  effect  that  when  a  dedi- 
cation was  made  by  the  town,  its  acceptance 
was  necessarily  implied  from  the  act  of  ded- 
ication Is  dictum.  To  hold  that  the  passage 
of  an  ordinance  of  dedication  forever  pre- 
cludes the  munldpallty  from  using  property 
for  other  puri)oses,  regardless  of  circum- 
stances which  might  render  it  useless  or  un- 
desirable for  the  purposes  stated  In  the  ordi- 
nance of  dedication,  would  Impose  an  unnec- 
essary burden  on  the  public  without  any  cor- 
responding advantage  to  any  one. 

What  we  have  said  is  not  intended  in  any 
way  to  conflict  with  the  opinion  of  the  lower 
court  in  Pittsburgh  v.  Epping-Carpenter  Co., 
194  Pa.  318,  45  AtL  129,  which  was  affirmed 
by  this  court  Acceptance  of  an  offer  to  ded- 
icate need  not  be  made  at  once,  nor  of  the 
whole  tract  Acceptance  of  a  part  of  a  tract 
may  be  of  such  nature  as  to  indicate  an  in- 
tention to  ultimately  use  the  whole  for  pub- 
lic purposes.  This  must  necessarily  be  a 
question  of  fact  to  be  determined  in  view 
of  the  drcumstances  of  each  case — such  aa 
the  nature  of  the  use  made  of  part  and  tlie 
condition  and  location  of  other  parts.  In  the 
present  case,  the  remaining  tracts  do  not 
adjoin  the  museum  tract  and  were  as  matter 
of  fact  dedicated  for  other  purposes,  to  wit 
the  establishment  of  a  botanical  garden  and 
park.  No  attempt  has  ever  been  made  to 
use  it  for  these  purposes,  and  as  the  dedica- 
tion was  not  for  museum  purposes,  there 
seems  to  be  no  ground  for  holding  that  the 
use  of  the  museum  tract  constituted  an  ac- 
ceptance of  the  other  tracts. 

Both  appeals  are  dismissed. 
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GOMMONWBAI/TH  y.  CHICKEBBLLA 
«t  aL 

(Supreme  Court  of  PennarlTania.    Oct  2Si 
1916.) 

1.  Criotnai.  Law  iS=>787  —  iNSTBUonoNS — 
Rbferbkcb  to  Disfendant's  Failubk  to 
Testift. 

The  giving  of  an  Inatniction  that  the  de- 
fense had  made  no  denial  of  the  commonwealth's 
testimony  was  not  Ti<d&tiTe  of  Act  May  23, 
1887  (P.  L.  161)  i  10,  prohibiting  adverse  ref- 
erence to  defendant's  failure  to  testify,  where 
the  commonwealth's  evidence  made  ont  a  prima 
fade  case  of  murder  and  defendant  offered  no 
evidencei. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l^aw,  Gent  Dig.  H  1902,  1903;  Dec.  Dig.  «=» 
787.] 

2.  Cbimiwai,  Law  «=9823  —  Instructions — 
Brrok  Cxjhed  bt  Otheb  Inbtbtjctions— Db- 

OBEE  OF  GniLT. 

Instructions  tliat  murder  committed  in  the 
twrpetration  of,  or  in  the  attempt  to  perpetrate, 
a  robbery  is  murder  in  the  first  degree  even  if 
there  be  no  specific  intent  to  kill  the  victim, 
were  not  objectionable  as  taking  away  from  the 
jury  the  right  to  fix  the  degree  of  crime,  where 
they  were  given  in  immediate  connection  with 
an  instruction  that  the  jury,  if  they  found  de- 
fendants guilty,  should  determine  whether  the 
guilt  was  of  murder  of  the  first  or  second  de- 
gree. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f{  1092-1995,  3158;  Dea  Dig. 
9=s823.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Cambria  County. 

Thomas  Ghlckerella  and  another  were  con- 
rlcted  of  murder  of  the  first  degree,  and  ap- 
peal.   Affirmed. 

From  the  record  it  appeared  tbat  the 
commonwealth  offered  evidence  to  show  that 
that  the  defendants  with  three  confederates, 
had  been  seen  together  on  the  night  of  the 
murder,  and  that  they  had  robbed  certain 
persons  along  the  railroad  leaiding  from 
Spangler  to  Cymbrla  Mines  in  Cambria 
county;  that  three  of  the  five  implicated  in 
this  robbery  had  held  up  and  attempted  to 
rob  Veto  Covella  and  others,  and  in  this  at- 
tempt at  robbery  Veto  Covella  was  killed. 
There  was  also  evidence  that  at  least  one 
of  the  defendants  was  aiding  and  abetting 
In  the  robbery  of  Veto  Covella  at  the  time 
he  was  killed.  A  confession  was  made  to 
the  jail  warden,  which  was  admitted  In  evi- 
dence; both  of  the  defendants  admitted 
therein  that  they  were  along  the  railroad 
on  the  evening  of  the  robbery  and  murder, 
and  participated  in  other  robberies.  The 
court  subsequently  Imposed  sentence  of 
death.    Errors  assigned  were  as  follows : 

First  The  honorable  court  erred  In  his 
charge  .to  the  jury  In  reviewing  the  testi- 
mony glvei)  In  the  case  when  he  referred  to 
the  defendants  in  the  following  language: 

"Ton  have  listened  to  the  testimony  with 
patience,  and  it  baa  been  very  direct  and  been 
delivered  with  much  detail,  so  that  all  the  facts 
developed  in  the  case  must  be  clear  before  your 
mind.  There  has  been  no  dispnte  as  to  the 
facts;  that  is  to  say,  the  defense  haa  not  made 


any  denial  of  the  testimony  as-  offered  by  the 
commonwealth.  And  with  that  in  view,  it  will 
not  be  necessary  for  us  to  go  into  detail  In 
analyzing  the  testimony  in  order  to  aid  you  in 
determining  the  question  at  issue."  ' 

Second.  The  honorable  court  erred  In  his 
charge  to  the  jury  when  he  used  the  fol- 
lowing language: 

"We  have  called  your  attention  to  the  act 
of  assembly  which  provides  that  where  one  is 
killed  in  the  attempt  or  in  perpetration  of  a 
robbenr  it  is  murder  of  the  first  degree.  .Ques- 
tion of  the  intention  or  of  perpetration  does  not 
enter  into  it,  as  the  law  declares  a  killing  under 
such  drcnmstances  to  be  murder  in  the  first  de- 
gree. At  the  same  time  the  law  gives  to  you 
the  right,  and  makes  it  your  duty  in  all  cases 
of  homicide,  to  determine  whether  your  verdict 
shall  be  of  the  first  or  of  the  second  degree. 
While  yon  are  given  that  power,  yet,  as  we 
said  before,  it  is  our  duty  to  say  to  you  that 
as  a  matter  of  law  If  a  life  is  taken  in  the  at- 
tempt to  perpetrate,  or  in  the  commission  of  a 
robbery,  it  would  constitute  murder  in  the  first 
degree.' 

Third.  The  honorable  court  erred  in  his 
charge  to  the  Jury  when  be  instructed  them 
as  follows: 

"You  will  recall  what  we  said  to  yon  about 
the  law  in  this  case.  It  is  not  necessary  for  us 
to  repeat  it,  except  to  say  that  in  our  opinion 
no  other  element  enters  into  this  case;  that  no 
question  of  intention  or  perpetration  is  in- 
volved. The  one  question  for  you  to  determine 
is  whether  or  not  the  murder  was  committed,  as 
contended  for  by  the  commonwealth,  and  wheth- 
er or  not  that  was  committed  in  the  attempt  or 
in  the  perpetration  of  the  robbery,  and,  if  so, 
the  offense  would  be  the  same,  murder  in  the 
first  degree." 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKEB,  and  FBAZER,  33. 

S.  L.  Reed  and  Wm.  A.  McOuire,  both  of 
Ebensburg,  for  appellants.  Charles  C.  Greer, 
DIst  Atty.,  of  Altoona,  Bruce  H.  Campbell, 
Asst  Dist.  Atty.,  of  Johnstown,  and  James 
Wilson  Leech,  of  Ebensburg,  for  the  Com- 
monwealth. 


PER  CURIAM.  [1]  Bach  of  these  appeals 
Is  from  a  Judgment  on  a  verdict  of  guilty 
of  murder  of  the  first  degree.  The  prisoners 
were  tried  on  an  Indictment  against  them 
Jointly,  and,  when  the  commonwealth  closed, 
no  testimony  was  offered  on  their  behalf. 
The  case  was  submitted  without  argument, 
and,  In  his  charge  to  the  Jury,  the  learned 
trial  Judge  said: 

"You  have  listened  to  the  testimony  with  pa- 
tience, and  it  has  been  very  direct  and  been  de- 
livered with  much  detail,  so  that  all  the  facts 
developed  in  the  case  must  be  clear  before  your 
mind.  There  has  been  no  dispute  as  to  the 
facts;  that  is  to  say,  the  defense  has  not  made 
any  denial  of  the  testimony  as  offered  by  the 
commonwealth.  And  with  that  in  view,  it  will 
not  be  necessary  for  us  to  go  into  detail  in  an- 
alyzing the  testimony  tn  order  to  aid  you  in  de- 
termining the  question  at  issue." 

It  is  urged  tbat  this  was  error,  as  it 
was  tn  violation  of  section  10  of  the  act  of 
1887,  P.  L.  158,  which  prohibits  any  adverse 
reference  by  counsel  oi;  court  to  the  failure 
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of  defendant  In  a  criminal  case  to  offer  blm- 
self  as  a  witness.  There  Is  no  reference  In 
that  portion  of  the  charge  complained  of  b; 
the  first  assignment  to  the  failure  of  either 
defendant  to  testify  on  his  own  behalf.  All 
the  court  said,  and  all  that  it  Intended  to 
say,  was  that  the  facts  as  presented  by  the 
commonwealth  had  not  been  contradicted, 
and  It  would  be  a  severely  strained  construc- 
tion of  the  act  of  1887  to  bold  that  this 
simple  statement  of  the  learned  court  was 
an  adverse  reference  to  the  failure  of  the 
defendants  to  offer  themselves  as  witnesses. 
The  jury  could  not  have  so  understood  it 
Commonwealth  v.  Martin,  84  Pa.  Super.  Ct. 
451. 

[2]  The  second  complaint  of  the  appellants 
is  that  the  court.  In  that  portion  of  the  charge 
complained  of  in  the  second  and  third  as- 
signments of  error,  took  from  the  Jury  tt>e 
right  to  fix  the  degree  of  the  crime.  These 
assignments  are  clearly  without  merit  The 
Jury  were  instructed,  and  very  properly  ao, 
that,  under  the  statute,  all  murder  commit- 
ted In  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  a  robbery  is  murder  of  the 
first  degree,  even  If  there  be  no  specific  In- 
tent to  kill  the  victim.  This  Instruction  was 
given  in  Immediate  connection  with  another, 
that  It  was  not  only  the  right,  but  the  duty, 
of  the  Jury,  if  they  found  the  prisoners,  or 
either  of  them,  guilty,  to  determine  by  their 
verdict  whether  the  guilt  was  of  murder  of 
the  first  or  second  degree. 

The  three  assignments  of  error  are  over- 
ruled, each  judgment  Is  affirmed,  and  the 
record  is  remitted  for  the  purpose  of  ex- 
ecutioa 


In  re  RECOUNT  OF  BALLOTS  IN  FIRST 
WARD  OF  BOROUGH  OF  BRAD- 
DOCK  et  aL 

(Supreme  Court  of  Pennsylvania.    Oct  21, 
191S.) 

ELBonons  «=»126— Pbimabv  Ejection— Pk- 
TiTiON  FOB  Recount  —  Qualifications  of 
Pktitionebs. 

The  five  qualified  electors  authorized  by  Act 
July  12,  1913  (P.  Ii.  719)  S  15,  to  present  a 
Rworn  petition  averring  fraud  or  error  and  ask- 
ing for  a  recount  of  votes  cast  at  a  primary  elec- 
tion, must  be  electors  of  the  precinct,  division,  or 
district  in  which  the  alleged  fraud  or  error  was 
committed. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  118 ;  Dec.  Dig.  <S=»126.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Petitions  for  recount  of  votes  in  the  First 
Ward  of  the  Borough  of  Braddock  and  in  the 
Seventh  District  of  the  Second  Ward  of  the 
City  of  Pittsburgh.  A  recount  was  ordered, 
and  David  B.  Johns  appeals.    Afilrmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TBEZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 


Walter  Lyon,  Richard  W.  Martin,  Thomas 
Patterson,  Clar«ice  Burleigh,  Elliott  Rod- 
gers,  John  S.  Weller,  and  Harry  Diamond,  all 
of  Pittsburgh,  for  appellant  George  E.  Alter, 
J.  D.  Douglass,  and  George  WeU,  all  of  Pitts- 
burgh, for  appellee. 

PER  CURIAM.  We  concur  in  the  view  of 
the  learned  president  judge  of  the  court  be- 
low and  one  of  his  associates  that  section  15 
of  the  Act  of  July  12,  1913,  P.  L.  719,  "ought 
to  be  interpreted  to  further  Its  general  pur- 
I>ose,  which  Is  to  preserve  the  purity  of  the 
ballot"  It  was  properly  so  Interpreted  by  the 
court  below  In  refusing  to  hold  that  the  five 
qualified  electors,  authorized  by  the  act  to 
present  a  sworn  petition  averring  fraud  or 
error  and  asking  for  a  recount  of  the  votes, 
must  be  electors  of  the  prednct  division,  or 
district  in  which  the  alleged  fraud  or  error 
was  committed.  As  no  error  appears  In  the 
records  brought  up  by  these  writs  of  certio- 
rari, the  orders  appealed  from  are  affirmed, 
at  appellant's  costs. 

Decree  afilrmed. 


JOHNS  v.  WINTERS. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1916.) 

1.  Landlord  and  Tenant  «=»200— Covenant 
OF  Lease— Waiver— Acceptance  of  Rent. 

Acceptance  of  rent  by  the  lessor's  assignee, 
more  than  30  days  after  the  same  had  become 
due,  did  not  waive  his  right  to  enforce  a  provi- 
sion of  the  lease  entitling  the  lessor  to  demand 
payment  of  the  rent  for  the  entire  term  if  any 
rent  should  remain  impaid  for  30  days. 

[Ed.  Note.— For  other  coses,  see  Landlord  and 
Tenant,  Ont  Dig.  fS  470-^81;  Dec  Dig.  «=» 
200.] 

2.  LANDI.OBD  AND  Tenant  «=»20S— Lease- 
Covenant  Running  with  Land— Rent. 

A  covenant  to  pay  rent  runs  with  the  land 
and  is  binding  on  the  lessee's  assignee  while  he 
holds  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  737,  821-831;  Dec.  Dig. 
«=»208.] 

3.  Landlobd  and  Tenant  «s»85  — Lease — 
Covenant    Running    with    Lard  —  Bs- 

NEWAL. 

A  covenant  to  renew  a  lease  runs  with  the 
land  and  entitles  the  lessee's  assignee  to  a  re- 
newal. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  277 ;   Dec.  Dig.  <3=>85.] 

4.  Landlobd  and  tenant  «=385— Covenaki 
TO  Renew  Lease- Rights  of  Abbiquez. 

Where  the  lessor,  by  accepting  the  assignee 
as  a  tenant  and  receiving  rent  from  him,  waives 
a  breach  of  a  covenant  of  the  lease  providing 
that  the  lessee  shall  not  assign  without  the  les- 
sor's written  consent,  the  assignee  is  entitled  to 
the  benefit  of  a  covenant  to  renew  the  lease. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  277 ;  Dee.  Dig.  <8=»85.] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Trespass  by  Peter  A.  Johns  against  Nora 
A.  Winters  for  unlawful  distress.     From  a 
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Judgment  refnslng  to  take  off  nonsuit,  plaln- 
tlfl  appeals.    Affirmed. 

Irwin,  J.,  filed  the  following  opini<m  in  the 
common  pleas: 

This  case  comes  before  the  court  on  a  motion 
by  the  plaintiff  to  lift  the  compulsory  nonsuit 
which  was  granted  at  the  dose  of  the  plaintiff's 
case.  In  tlie  motion  to  lift  the  nonsuit  counsel 
for  plaintiff  assigned  three  reasons:  (1)  That 
the  court  erred  in  holding  that  Spitznogle,  the 
tenan^  and  Johns,  the  owner  of  the  goods  dis- 
trained and  sold,  were  bound  by  the  terms  of  the 
lease  which  made  all  the  rent  for  the  entire  term 
due  and  payable,  if  any  part  of  the  rent  at  any 
time  remained  due  for  a  period  of  thirty  days. 
(2)  That  the  court  erred  in  holding  that  the 
contract  for  thepayment  of  rent  under  the  lease 
between  J.  B.  Winters  and  Ferd  Ix  Snyder  in- 
ured to  the  benefit  of  Nora  A.  Winters,  vendee 
of  J.  B.  Winters.  (3)  That  the  court  had  erred 
in  holding  that  Nora  A.  Winters,  in  accepting 
rent  from  time  to  time  after  it  had  become  due, 
had  not  waived  her  right  to  demand  the  pay- 
ment of  all  the  rent  for  the  entire  term,  if  any 
part  of  it  remained  unpaid  for  a  period  of  thirty 
days. 

A  brief  statement  of  the  facts  is  necessary  to 
clearly  understand  the  questions  raised.  On  or 
about  Juiy  SO,  1907,  J.  B.  Winters,  being  the 
owner  of  Hotel  Vannear  in  the  borough  of 
Somerset,  leased  the  said  hotel  to  Ferd  L.  Sny- 
der from  the  10th  day  of  August,  1907,  to  the 
1st  day  of  April,  1910,  at  an  annual  rental  of 
^SJBOO.  The  lease  contained  a  clause  giving 
Snyder  the  option  to  release  the  said  hotel  for  a 
further  period  of  five  years  from  the  Ist  dav  of 
April,  1910,  and  this  option  was  exercised  so 
that  the  term  expired  on  the  Ist  day  of  April, 
1915.  The  said  J.  B.  Winters  sold  the  furni- 
ture in  the  hotel  to  Snyder,  the  lessee.  The  lat- 
ter was  unable  to  pay  for  the  goods,  and  the 
plaintiff  in  this  action,  Peter  A.  Johns,  furnish- 
ed the  money  and  paid  J.  B.  Winters  for  the 
goods,  and  Snyder  transferred  his  title  to  the 
goods  to  Johns,  who  permitted  the  property  to 
remain  in  the  hotd  under  an  arrangement  by 
which  he  was  to  be  paid  for  the  use  of  the  same. 
Snyder  assigned  the  lease  about  June  1,  1909, 
to  H.  6.  Spitznogle,  who  tooii  possession  of  the 
hotel  and  carried  on  the  business.  Neither  Sny- 
der nor  Spitznogle  paid  the  rent  always  on  the 
day  on  wmch  it  was  due,  but  frequently  paid  the 
rent  to  3.  B.  Winters  after,  the  same  had  be- 
come due;  and  after  the  title  to  the  hotel  be- 
came vested  in  Nora  Winters  she  frequently  ac- 
cepted payment  of  the  rent  from  Spitznogle  aft- 
er the  same  bad  become  dne  and  payable. 
Spitznogle  defaulted  in  part  of  the  rent  for  Oc- 
tober, 1913,  and  for  the  whole  of  the  rent  for 
the  months  of  November  and  December,  1918, 
the  rent  being  payable  on  the  last  day  of  each 
month,  so  that  on  January  30,  1914,  there  was 
due  on  the  rent  the  sum  of  $649.98.  On  that 
day  Peter  A.  Johns  drew  a  chtxik  for  the  pay- 
ment of  this  rental  and  handed  it  to  the  attor- 
ney for  the  said  Nora  A.  Winters,  who  refused 
to  take  it,  and  immediately  thereafter  on  the 
same  day  the  cash  for  the  rent  then  due,  up  to 
the  30th  of  January,  1914,  was  tendered  to 
Nora  A.  Winters,  who  declined  to  take  it  and 
demanded  the  rent  for  the  full  term  to  April  1, 
1915.  Upon  this  demand  being  refused,  Nora 
Winters  caused  a  landlord's  warrant  to  be  is- 
sued, and  the  property  of  the  plaintiff  in  the 
Hotel  Vannear  was  levied  upon  and  afterwards, 
on  February  IS,  1014,  the  said  personal  prop- 
erty of  the  plaintiff  in  said  hotel  was  sold  under 
the  said  landlord's  warrant  Thereupon  Peter 
A.  JaiatB  brought  this  action  of  trespass  against 
Nora  A,  Winters  to  recover  the  value  of  the 
said  goods,  on  the  ground  that  there  was  no  rent 
in  arrear  at  the  time  of  the  levy,  distress,  and 
sale  were  made. 

[I]  It  was  strenuously  contended  by  counsel 
for  the  plaintiff  on  the  trial  of  the  case  that 


Nora  A.  Winters,  by  receivibg  payments  of 
rent  from  time  to  tune  after  the  same  had 
become  due  and  payable,  and  by  her  failure  to 
enforce  the  provision  in  the  lease  making  all  the 
rent  due  and  payable  if  any  part  of  the  rent  re- 
mained due  and  payable  for  30  days,  has  waived 
her  right  to  insist  upon  the  enforcement  of  that 
covenant,  and  that  therefore  she  became  a  tres- 
passer when  she  distrained  for  all  of  the  rent 
up  to  the  end  of  the  lease. 

In  Teufel  v.  Rowan,  179  Pa.  408,  36  AU.  224, 
the  same  precise  question  was  raised.  That 
was  a  lease  for  the  Central  Hotel  in  Pittsburgh 
and  contained  a  clause  maldng  the  whole  of  the 
rent  due  and  payable  if  any  part  of  the  same  re- 
mained due  n>r  five  days.  The  tenant's  prop- 
erty was  sold  by  the  sheriff  under  an  execution, 
and  an  auditor  was  appointed  to  make  distribu- 
tion of  the  proceeds.  Before  the  auditor  the 
landlord  claimed  the  whole  of  the  rent  for  the 
remainder  of  the  term.  The  auditor,  however, 
held  that  the  landlord  by  accepting  rent  from 
time  to  time  after  the  same  had  become  due 
and  payable  had  waived  the  provision  in  the 
lease  making  the  whole  of  the  rent  become  due, 
if  any  part  of  the  rent  remained  dne  and  un- 
paid for  five  days,  and  awarded  to  the  landlord 
the  rent  that  was  due  at  the  time  of  the  sherifPs 
sale. 

Bxceptiotts  were  filed  to  the  auditor's  report, 
which  were  sustained  by  the  court  below,  and 
on  appeal  to  the  Supreme  Court  the  judgment 
was  affirmed.  Mr.  Chief  Justice  Sterrett,  deliv- 
ering the  opinion  of  the  court  said  (179  Pa. 
410,  36  Atl.  226)  :  "The  clause  in  question  is  a 
part  of  the  contract  between  the  parties.  As 
was  well  said  by  the  learned  president  of  the 
common  pleas:  The  acceptance  of  a  portion 
of  the  amount  due,  and  failure  to  exact  all  that 
was  due  at  that  time,  cannot  be  a  waiver  of  the 
contract,  but  at  most  is  only  evidence  of  a  will- 
ingness to  indulge  the  debtor.'  Similar  stipula- 
tions in  morteages  have  been  upheld  in  numerous 
cases  from  Hulina  v.  Drexell,  7  Watts,  126,  to 
Piatt,  Barber  &  Co.  v.  Johnson  &  Peterson,  168 
Pa.  47  [31  AO.  936, 47  Am.  St.  Rep.  877].  In  At- 
kinson, Assignee  of  Finley,  v.  Walton,  162  Pa. 
219,  221  [29  AtL  898],  our  Brother  Dean  says : 
'The  rulinra  in  all  the  cases  from  Huling  v. 
Drexell,  7  Watts,  126,  to  the  present,  have  been 
that  in  this  class  of  securities  the  issuing  of  a 
scire  facias  is  not  to  declare  and  enforce  a  for- 
feiture, but  to  enforce  the  payment  of  a  debt. 
which  hy  the  contract  became  due.  *  *  *  It 
has  never  been  held  that  mere  delay  of  suit,  or 
neglect  to  rigorously  exact  his  money  on  the 
day  it  is  due.  is  evidence  of  a  waiver  of  his 
(the  creditor's)  contract  right.'  The  principles 
underlying  these  cases  rule  the  question  under 
consideration  in  favor  of  the  landlords." 

This  case  clearly  establishes  the  principle  that 
Nora  Winters,  by  accepting  rent  from  time  to 
time  after  the  same  had  become  due  and  pay- 
able, did  not  waive  her  right  to  insist  upon  the 
enforcement  of  the  covenant  which  made  the 
whole  rent  for  the  entire  term  become  due  and 
payable  if  any  part  of  it  remained  unpaid  for  a 
period  of  30  days. 

[2,  3]  It  was  further  contended  by  counsel  for 
the  plaintiff  that  the  covenant  making  the  whole 
rent  become  due,  if  any  part  of  the  same  re- 
mained unpaid  for  a  period  of  thirty  days,  was 
a  personal  covenant  between  the  original  lessor 
and  lessee,  and  that  it  was  not  binding  upon 
Spitznogle,  the  assignee  of  the  lessee.  We  do 
not  think  that  this  i>osition  is  tenable.  It  has 
been  repeatedly  held  that  a  covenant  to  pay 
rent  or  royalty  runs  with  the  land  and  is  bind- 
ing upon  the  assignee  of  the  lease  during  the 
time  that  he  hotds  possession  of  it.  Fennell  v. 
Guffey,  139  Pa.  341,  20  AU.  1048 ;  Aderhold  v. 
Oil  Wells  Supply  Co.,  158  Pa.  401,  28  Aa  22 ; 
WiUiams  v.  Short,  155  Pa.  480,  26  AtL  662.  A 
covenant  to  renew  a  lease  runs  with  the  land, 
and,  if  the  lessees  assign  the  lease,  the  assignee 
will  be  entitled  to  the  renewal. 


Digitized  by 


Google 


132* 


06  ATIiAJSrriC  BEa>ORTEIB 


(Pa. 


[4]  Eiren  thoogh  the  leaae  contains  a  covenant 
on  the  iMirt  of  the  lessee  not  to  asoi^  without 
the  written  consent  of  the  lessor,  yet,  if  the  les- 
sor waived  the  performance  of  that  covenant 
and  ratified  the  assignment  by  accepting  the 
assi^oe  as  his  tenant  and  receiving  rent  from 
him,  the  assignee  will  be  entitled  to  the  benefit 
of  the  covenant  to  renew.  Barclay  v.  Steamship 
Co.,  6  PhUa.  668. 

If  the  covenant  to  pay  rent  runs  with  the 
land  and  is  binding  upon  the  assignee  of  the 
lease  during  the  time  that  he  is  in  possession 
of  the  premises,  then  he  most  be  bound  to  pay 
the  rent  in  the  manner  and  on  the  terms  and 
conditions  set  forth  in  the  lease.  It  will  not  do 
to  say  that,  while  the  lessee  was  bound  to  pay 
the  rental,  he  might  pay  it  at  the  end  of  the 
term  and  ignore  all  the  other  provisions  of  the 
lease  regarding  bow  and  when  the  rent  should 
be  paid.  The  stipulation  that  if  any  part  of 
the  rent  should  become  due  for  a  perioa  of  30 
days  the  whole  of  the  rent  for  the  term  should 
immediately  become  due  and  payable  is  as  much 
an  integral  part  of  the  lease  providing  when 
the  rent  should  be  payable  as  is  the  covenant 
making  the  rent  payable  monthly  on  the  last  day 
of  each  month,  and,  if  an  assignee  of  the  lease 
can  take  and  bold  the  premises  and  «njoy  the 
profits  and  ignore  one  provision  in  the  lease  as 
to  when  the  rent  should  be  paid,  he  can  by  the 
same  mode  of  reasoning  ignore  all  other  provi- 
sions as  to  when  the  rent  should  be  payable,  and 
the  result  will  be  that  he  might  take  and  hold 
possession  of  the  lease  during  the  entire  term 
without  the  payment  of  any  rent.  We  think 
that  all  of  the  provisions  of  the  lease  as  to  when 
and  how  the  rent  should  be  paid  are  binding  up- 
on the  assignee,  and  that  Nora  Winters  at  the 
time  the  plaintiff  tendered  to  her  the  rent  up 
to  the  30th  of  January,  1914,  had  a  right  to 
refuse  the  same  and  demand  the  whole  of  the 
rent  up  to  the  Ist  of  April,  1916.  If  she  could 
do  so,  then  it  follows  that  she  had  a  right  to  is- 
sue a  landlord's  warrant  and  sell  the  plaintiffs 
goods  in  the  hotel  for  the  rent.  Goodwin  v. 
Sharkey,  80  Pa.  149:  Heeren  v.  Kemington. 
47  Pa.  Super.  Ot.  437;  Braker  v.  Denser,  49 
Pa.  Super.  Ct  216. 

While  the  question  was  not  raised  upon  the 
trial  of  the  case,  we  have  been  furnished  with 
a  citation  of  authorities  by  counsel  for  the 
plaintiff  to  the  effect  that  the  landlord's  war- 
rant does  not  disclose  that  demand  was  made  up- 
on the  premises  for  the  rent  before  the  warrant 
was  issued,  and  that  the  lease  does  not  fix  any 
place  for  the  payment  of  the  rent.  It.  is  suffi- 
cient to  say,  in  answer  to  this  position,  that  the 
plaintiff's  statement  does  not  aver  any  irregu- 
larity in  the  proceedings  under  the  landlord's 
warrant,  but  in  the  pleadings  the  plaintiff  bases 
his  right  of  recovery  upon  the  fact  that  there 
was  no  rent  in  arrear  at  the  time  the  landlord's 
warrant  was  issued.  The  plaintiff  could  not 
therefore  maintain  the  position  he  now  takes 
without  an  amendment  of  the  pleadings,  and 
that  cannot  be  done  after  the  nonsuit  has  been 
granted.  We  might  further  add  that  the  bur- 
den of  proof  is  upon  the  plaintiff  and  there  is 
no  evidence  in  the  case  that  a  demand  for  the 
rent  was  not  made  upon  the  premises  prior  to 
the  issuance  of  the  landlord's  warrant.  But 
be  this  as  it  may,  it  becomes  wholly  immaterial 
under  the  pleadings  in  this  case. 

We  think  that  upon  a  review  ot  the  whole 
case  the  court  was  fully  Justified  in  entering  the 
compulsory  nonsuit. 

The  triiQ  judge  entered  a  compulsory  nonsuit, 
which  the  court  subsequentiy  refused  to  take 
off. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSOH- 
ZISKER,  and  FRAZBR,  33. 


G.  W.  Walker  and  George  B.  Scan,  both  of 

Somerset,  for  appellant.  Obaa.  F.  Ubl,  Jr., 
W.  Curtis  Truxal,  Francis  J.  Kooeer,  and 
Ernest  O.  Kooser,  all  of  Somerset,  for  ap- 
pellee. 

PBB  CURIAM.  The  Judgment  In  this 
case  Is  affirmed  on  the  opinion  of  the  oonrt 
below  refusing  to  take  off  the  nonsuit 

Judgment  affirmed. 


BOBOITGH   OF   HANOVEB  t.  JEEANOVEE 
SEWER  CO. 

(Supreme  <3ourt  of  Pennsylvania.-    Oct  4, 
1915.) 

1.  Municipal  Cobpoeationb  «=»708— Ao<jtn- 
amoN  of  Pkopertt  —  Detebkiration  of 
Valub:— Sewkkaob  System. 

In  a  proceeding  to  ascertain  the  value  of  a 
sewerage  system  taken  over  by  a  municipality 
under  Act  April  19, 1901  (P.  I*  82),  authorizing 
a  municipality  to  acquire  the  property  of  a 
sewer  company  on  paynrent  of  the  actual  value 
thereof  at  the  time  of  taking,  proof  of  the  orig- 
inal cost  of  construction,  thougn  not  controlling, 
is  competent  evidence  to  be  considered  as  an  ele- 
ment in  ascertaining  the  present  value. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Uig.  S  1519;  Dec.  Dig.  «=> 
70a] 

2.  EviDEWOB  «=»178— Best  and  Sscondabt— 
Copy  of  Wmtten  Instbument. 

Where,  in  such  case,  the  defendant  failed 
on  demand  to  produce  the  original  contract  for 
the  construction  of  the  system,  the  municipal- 
ity should  have  been  permitted  to  introduce  in 
evidence  a  copy  of  the  contract  though  defend- 
ant introduced  an  agreement  which  had  been 
made  the  basis  of  a  greatiy  inflated  issue  of 
bonds  and  stock  bat  had  nothing  to  do  with  the 
cost  of  construction  of  the  system. 

[Ed.  Note.— For  other  cases,  see  BJvidence, 
Cent  Dig.  §S  580-694;    Dec.  Dig.  «8=»178.] 

8.  Municipal,  Cobpobations  ^»708— Acqui- 
sition OF  Sewebaoe  System— Evidence  of 
VALUB^— Depreciation. 

In  such  case,  it  was  error  to  exclude  evi- 
dence that  the  diopoeal  plant  was  not  in  good 
working  order  and  that  the  manhole  bottoms 
need^  repair,  which  evidence  tended  to  show 
depreciation  of  the  system  when  the  plant  was 
taken  over. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1619;  Dec.  Dig.  9s> 
708.] 

4.  Municipal  Cobpobations  e=»708— Acqui- 
sition OF  Sewebaoe  System  —  Determina- 
tion OF  Value— Evidence. 

In  such  case,  evidence  as  to  the  amount  of 
the  company's  indebtedness,  being  immaterial 
to  the  question  of  the  value  of  the  system, 
should  have  been  exduded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1610;  Dec.  Dig.  *=» 
708.] 

6.  Appeal  and  EIrbob  iS=>241— Pkesentatiow 
Below— Admission  of  Evidenob— Motion 
TO  Stbikb. 

Error  could  not  be  predicated  on  the  admis- 
sion of  testimony  which  the  court  refused  to 
strike  and  said  he  would  allow  to  remain  for 
the  time  being,  where  the  motion  to  strike  was 
not  renewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  14ia-141«;  I>c.  Dig.  *=» 
241.] 
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«.  MtTHIOIPAI.  OORPORAraONS  «=>708— ACQUI- 
BI-nON  OF  SXWEBAOB  Ststem— Deteemiw A- 
TION    OF  VaIiUE. 

Where,  in  a  proeeeding  to  aacertain  the 
valne  of  a  aewvrage  system  taken  over  by  a 
Dionicipality  under  Act  April  19,  1901  (P.  L. 
82),  it  appeared  that  defendant  had  no  per- 
petual privilege  and  that  permission  was  given 
it  to  operate  subject  to  the  right  of  the  mo- 
nicipality  to  take  over  the  property  by  paying 
the  actual  value  at  the  time  of  takine,  the  jury 
should  not  have  been  permitted  to  include  as  an 
element  of  the  value  of  the  system  the  amount 
of  locaes  incurred  in  estabUsning  the  boaineM 
aa  a  going  concern. 

[Ed.  Kote. — For  other  cases,  see  Municipal 
Corporatioiia,  Cent  IMg.  1 1519;  Dec.  Dig.  <S=» 

Toai 

Appeal  from  Court  of  Common  Fleas,  fork 
County. 

Action  by  the  Boroogh  of  Hanover  against 
the  Hanover  Sewer  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TBB,  ELKIM,  MOSCHZISKBR,  and  FRAZ- 
ER,  JJ. 

John  Lw  Ronae,  of  York,  and  T.  F.  Cairost- 
walte,  of  Hanover,  for  appellant  William 
Flndlay  Brown,  of  Philadelphia,  and  Coch- 
ran, Williams  &  Kain,  of  York,  for  appellee. 

POTTBR,  J.  [1,  2]  This  was  a  proceeding 
to  ascertain  the  valne  of  the  sewerage  sys- 
teaa  of  the  defendant  company,  which  was 
taken  over  by  the  borough  of  Hanover,  under 
the  provisions  of  the  act  of  Assembly  of 
Ai>rU  19,  1901,  P.  U  82,  which  authorizes  a 
municipality  to  acquire  the  property  of  a 
sewer  company  npon  payment  of  the  actual 
valoe  thereof  at  the  time  of  taking.  As 
stated  by  counsel  for  appellee,  the  case  was 
tried  npon  the  theory  that  the  actual  present 
value  of  the  physical  property  was  to  be  de- 
termined by  showing  the  cost  of  reproduc- 
tion, less  depredation.  The  principle  Is  un- 
questioned that  proof  of  the  original  cost 
of  coitstmctlon  of  a  pubUc  utility  is  comi>e- 
tent  evidence  to  l>e  considered  as  an  element 
In  ascertaining  present  value.  While  not 
controlling,  it  is  to  be  considered  with  other 
elements  entering  Into  the  value.  This  Is 
the  doctrine  of  our  own  cases,  and  of  those 
In  the  federal  Jurisdiction,  as  well.  Thus  In 
National  Waterworks  Ca  v.  Kansas  City,  92 
Fed.  853,  10  C.  a  A.  653,  27  I,.  R.  A.  827,  Mr. 
Justice  Brewer  held  that  the  original  cost 
of  the  works  should  have  been  shown  by 
the  company  as  an  aid  to  the  court  in  reach- 
ing a  Just  conclusion.  In  the  present  case^ 
tlte  defendant  company,  when  called  upon, 
failed  to  produce  the  original  contract  for 
the  construction  of  the  system,  which  would. 
have  shown  the  prices  paid  for  the  labor  and 
materials  which  went  into  the  work.  An  of- 
fer was  then  made  on  l)ehalf  of  the  borough 
to  make  proof  of  a  copy  of  the  contract,  by 
one  of  the  engineers  who  was  in  active 
charge  of  the  work  of  construction.     This 


was  to  be  followed  by  proof  of  the  amount  ol 
labor,  and  quantities  of  material  furnished 
at  the  unit  prices,  so  that  the  whole  offer 
would  have  shown  the  coet  of  construction  of 
the  system.  In  so  far  as  it  was  covered  by 
the  contract  The  refusal  of  offers  of  testi- 
mony of  this  character  Is  made  the  subject 
of  the  first  and  fourth  assignments  of  error. 
The  testimony  was  relevant  and  should  have 
been  admitted  as  tending  to  show  the  origi- 
nal cost  of  construction,  which  was  an  ele- 
ment to  be  considered  In  ascertaining  the  val- 
ue of  the  plant  The  paper  identified  as  Ex- 
hibit No.  1,  which  was  produced  by  defend- 
ant company,  was  in  no  sense  an  answer  to 
the  call  of  counsel  for  plaintiff.  It  set  forth 
an  agreement  which  was  made  the  basis  of 
a  greatly  Inhated  issue  of  bonds  and  stock, 
but  it  had  nothing  whatever  to  do  with  the 
actual  cost  of  construction  of  the  sewer  sys- 
tem, and  threw  no  light  upon  that  subject. 
In  the  absence  of  any  better  evidence  of 
the  cost  of  construction,  these  offers  on  the 
part  of  the  plaintiff  should  have  been  admit- 
ted. The  first  and  fourth  assignments  of  er- 
ror are  sustained. 

[3]  As  the  method  of  ascertaining  the  val- 
ue of  the  system  consisted  In  ascertaining 
the  cost  of  reproduction  less  depreciation,  it 
is  difficult  to  understand  why  the  court  l>e- 
low  rejected  certain  oftera  of  evidence,  by 
the  plaintiff,  which  tended  to  show  deprecia- 
tion of  the  system  at  the  time  the  plant  was 
taken  over.  It  the  disposal  plant  was  not 
then  In  good  working  order  and  required 
reconstruction,  that  would  certainly  be  an 
item  of  depreciation.  If  the  condition  of 
the  manhole  bottoms  was  such  at  that  time 
as  to  require  repair,  that  would  also  be  an 
item  of  depredation.  Offers  of  evidence  as 
to  these  matters  were  dearly  relevant,  and 
should  have  been  admitted.  Tbey  were  offer- 
ed as  separate  Items,  and  apparently  to  make 
clear  the  claim  for  depreciation  of  the  sys- 
tem ;  if  the  amounts  were  induded  in  other 
general  statements  that  could  liave  t>eeq 
shown  by  cross-examination.  The  second,! 
third,  and  thirteenth  assignments  of  error 
are  sustained. 

We  see  no  merit  in  the  sixth  and  seventh 
assignments  of  error.  The  testimony,  of 
which  complaint  is  there  made,  is  that  of 
witnesses  who  were  all  apparently  well  qual- 
ified to  give  evidence  as  to  the  matters  of 
which  Inquiry  was  l>elng  made. 

[4]  In  the  eighth  assignment  of  error  com- 
plaint is  made  of  the  admission  of  testimony 
as  to  the  amount  of  money  which  the  com- 
pany had  borrowed  and  was  owing  for  de- 
velopment work.  Tlils  was  an  Immaterial 
matter.  The  question  to  be  ascertained  was 
the  value  of  the  system,  and  the  amoont'of 
the  company's  indebtedness  had  nothing  to 
do  with  that  question.  Its  admission  could, 
only  tend  to  confuse  the  Jury.  Whether  the 
company  used  cash  In  t^e  treasury  or  boc-. 
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rowed  money  to  pay  the  cost  of  construction 
would  make  no  difference.  This  assignment 
Is  therefore  sustained. 

[6]  In  the  tenth  assignment  of  error,  com- 
plaint Is  made  that  the  court  below  erred  In 
refusing  to  strike  out  certain  testimony  as 
to  e.'q>endltures  for  betterments.  The  trial 
Judge  was  evidently  in  doubt  as  to  the  pro- 
priety of  admitting  the  evidence,  the  witness 
being  uncertain  as  to  the  application  of  the 
money,  but  he  finally  stated  that  he  would 
allow  It  to  remain  for  the  time  being.  Had 
the  request  for  Its  exclusion  been  renewed, 
it  might  have  been  granted.  In  the  ab- 
sence of  Bucb  a  renewed  request,  we  do  not 
feel  that  the  trial  Judge  should  be  deemed 
to  have  erred  in  this  respect. 

[6]  In  the  nineteenth  assignment  of  error, 
complaint  is  made  of  the  answer  of  the 
court  below,  to  defendant's  eighth  point  for 
charge,  which  point  and  the  answer,  was  as 
follows: 

"If  the  jury  believes  that  the  sewers  were 
conBtmcted  by  lie  company  eleven  years  ago, 
and  were  operated  at  a  loss  for  about  ten  years, 
since  when  the  system  has  been  operated  at  a 
profit,  and  that  the  company  has  incurred  an 
Indebtedness  of  about  $135,000  to  pay  the  cost 
of  construction,  operation,  and  the  development 
«f  die  business  to  a  point  where  the  revenue 
derived  therefrom  is  sufficient  to  pay  operating 
«xpense8  and  return  a  profit,  then  the  jury  may 
iionsider  such  facts,  and  determine  whether  or 
not  the  company  has  suffered  additional  loss  by 
being  deprived  of  a  growing  business  under  such 
•circumstances." 

The  point  was  answered  as  follows: 

"If  the  jury  find  from  all  the  evidence  the 

facts  as  presented  in  this  point,  then  the  point 

is  affirmed." 

It  is  contended  by  counsel  for  appellant 
that  there  was  not  sufflclent  testimony  upon 
which  to  base  this  point,  and  that  under  it 
the  Jury  was  permitted  to  Include  the  amount 
of  deficits,  or  losses  in  the  business,  as  an 
element  of  value  in  the  system.  It  seems  to 
us  that  the  point  is  open  to  this  latter  ob- 
jection. If  the  going  value  of  a  concern  is 
to  be  fixed  in  part  by  including  losses  in  op- 
eration, then  a  premium  may  be  placed  upon 
poor  Judgment,  misfortune,  or  bad  manage- 
ment. The  greater  the  loss,  the  greater 
would  be  the  value  of  the  plant.  Such  a 
theory  cannot  be  accepted  as  sound.  In  Ap- 
pleton  Waterworks  Co.  v.  Railroad  Commis- 
sion of  Wisconsin,  164  Wis.  121,  142  N.  W. 
476,  47  L.  R.  A.  (N.  S.)  770,  Ann.  Cas.  1915B, 
1160,  the  Supreme  Court  of  Wisconsin  says: 

"The  actual  original  cost  of  establishing  the 
business  of  the  existing  plant  is  very  clearly 
unsatisfactory  to  the  last  degree  as  a  test  of 
going  value,  because  it  may  have  been  wasteful 
and  extravagant." 

Tills  observation  would  be  even  more  true 
as  .applied  to  losses  incurred  in  the  opera- 
tion of  the  business. 

In  the  present  case  the  defendant  com- 
pany was  undoubtedly  entitled  to  compensa- 
tion for  the  value  of  its  business  as  a  going 
concern  and  for  whatever  Its  franchise  could 


actually  be  shown  to  be  worth.  But  It  must 
be  remembered  that  it  had  no  perpetual  priv- 
ilege, a'hd  permission  to  operate  was  granted 
to  it  only  under  the  express  provisions  of  the 
statute  which  empowered  the  munldpaUty 
to  become  at  any  time  the  owner  of  the 
sewerage  system,  and  to  take  over  the  prop- 
erty of  the  company,  by  paying  the  aettial 
value  at  the  time  of  taking.  The  sewer  com- 
pany had  the  right  to  carry  on  Its  business 
in  the  borough  only  until  such  time  as  the 
municipality  chose  to  exercise  its  right  of 
purchase.  It  is  difficult  to  see  how  there 
could  be  any  appreciable  amount  of  value  1b 
such  a  determinable  franchise  as  that.  The 
company  must  be  regarded  as  having  accept- 
ed the  privilege  of  constructing  and  operat- 
ing a  sewer  system,  upon  the  condition  that 
it  would  sell  that  system  and  the  property 
used  In  connection  therewith,  to  the  munici- 
pality, for  its  fair  and  reasonable  value,  at 
the  time  when  the  municipality  should  see  fit 
to  take  it  over.  The  point  In  question  Ig- 
nored these  features,  and  they  do  not  seem 
to  have  been  brought  to  the  attention  of  the 
jury  In  any  other  portion  of  the  charge.  We 
sustain  the  nineteenth  assignment  of  error, 
and,  as  we  have  already  Indicated,  the  first, 
second,  third,  fourth,  eighth,  and  thirteenth 
assignments  are  also  sustained. 

The  Judgment  is  reversed,  with  a  venire 
facias  de  novo. 


COMMONWEALTH  ex  rcL  SCOTT  v.  KEEP- 
ER OF  COUNTY  PRISON  OF  PHILi- 
ADELPHIA  COUNTT. 

(Supreme  Court  of  Pennsylvania.     Oct.  4, 
1915.) 

Habxas  Cobpus  «=»30  — Eebobs  ot  CoiaoT- 

MBNT. 

Where,  in  habeas  corpus  proceedings,  it 
appears  that  relator  is  held  under  a  commit- 
ment for  contempt  which  fails  to  show  the  na- 
ture of  the  contempt,  she  should  be  discharged. 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  26;  Dec.  Dig.  <S=>30.] 

Original  habeas  corpus  by  Mamie  EL  Scott 
against  the  Keeper  of  the  County  Prison  of 
Plilladelphla  County.     Relator  discharged. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TRBZAT,  POTTER,  ELKIN,  STEWART, 
MOSCHZISKER,  and  FRAZER,  JJ. 

A.  U.  Bnnnard  and  C.  Oecar  BeaSley,  both 
of  Philadelphia,  for  petitioner. 

PER  CURIAM.    The  relator,  at  whose  In- 
stance this  writ  of  habeas  corpus  was  award- 
ed, was  committed  to  the  Philadelphia  county 
prison  on  the  following  commitment:     - 
"No Term 191... 

"Municipal  Court  of  Philadelphia,  Criminal 
Division. 
"Philadeli^a.  June  24,  1915. 
"(Commit  and  retain  Mamie  Soott    Contempt. 
Subject  to  order  of  the  court. 

"To  the  Keeper  of  Philadelphia  County  Pris- 
on.       Thos.  J.  Sherman,  Pro  Clerk.    [Seal.]" 
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The  prison  keeper  might  well  have  declined 
to  receive  the  relator  on  this  crude  piece  of 
paper;  for,  if  It  was  intended  to  be  a  war- 
rant for  ber  commitment  for  contempt,  it 
ought  to  have  designated  the  contempt  of 
whldi  she  had  been  adjudged  guilty  by  the 
municipal  court,  if  she  bad  been  so  adjudged 
by  that  court.  The  commitment  fails  to  show 
the  nature  of  the  contempt  for  which  she  was 
committed,  and  for  its  insufficiency  she  is  dis- 
diarged,  with  costs.  Commonwealth  ex  reL 
T.  Perkins,  124  Pa.  86,  16  AtL  S25,  2r  L.  B. 
A.  223. 


MILTON  WEAVING  CO.  v.  NORTHtTMBBR- 

lAND  COUNTT  GAS  &  ELECTKIO 

CO. 

(Supreme  Coort  of  Penniylvania.     Oct  4. 
1915.) 

1.  Tbial  ^»140  —  DiBBcnoN  OF  Vebdioi^ 

EVIDEKCB. 

Where,  in  an  action  against  an  electric  com- 
pany for  damages  from  the  destruction  of  plain- 
tiff's mill  by  a  fire  dne  to  defective  insnlation, 
the  only  testimony  that  the  defective  wiring  was 
done  by  defendant  was  given  by  a  witness  who 
refused  to  make  any  positive  statements  and 
(XMitradicted  himself  on  cross-examination,  and 
this  testimony  was  contradicted  by  positive  evi- 
dence, the  court  properly  directed  a  verdict  for 
defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  334,  335 ;  Dec  Dig.  «=»140.] 

2.  Electbicttt  «=»16— E1.BOTB10  CoHPAinBs— 
IifBTKcnoN— Dahaqbb  FBOM  DEnOTS— Lia- 

BHITT. 

An  electric  company  la  not  bound  to  in- 
spect appliances  owned  and  maintained  by  its 
customers,  nor  is  it  liable  for  damages  frmn  de- 
fects therein. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  IMg.  f  9;  Dec  Dig.  ®=>l&] 

3.  Electkicitt  «=>19  —  DEracnvE  Insula- 
TIOW— EvinENCB— Otjstom. 

Where,  in  an  action  against  an  electric  com- 
pany for  damages  from  a  fire  caused  by  defective 
insnlation.  the  only  issue  was  whether  the  de- 
fectively insulated  wires  were  installed  by  de- 
fendant, the  conrt  properly  excluded  evidence 
as  to  the  cnstom  of  electric  companies  in  respect 
to  Insalating  wires. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Wg.  !  11 ;    Dec  Dig.  <8=»19.] 

4.  Electricity  <S=>19  —  Defective  Insula- 
tion—Negligence— Bubden  OF  Pboof— Res 
Ipsa  Loqtjitub. 

Where,  in  an  action  against  an  electric 
company  for  damages  from  a  fire  due  to  defec- 
tive insulation  of  service  wires,  there  was  evi- 
dence that  the  wiring  was  properly  done,  the 
burden  was  on  plaintiff  to  prove  defendant's 
negligence;  the  doctrine  of  res  ipsa  loquitur  not 
applying  in  such  case 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  |  11;   Dec.  Dig.  «=>19.] 

Appeal  from  Conrt  of  Common  Pleas, 
Northumberland  County. 

Trespass  by  the  Milton  Weaving  Company 
against  the  Northumberland  County  Gas  & 
Electric  Company  for  the  deatrnction  of 
plalntlflfs  mill.     From  a  Judgment  on  di- 


rected verdict  for  defendant,  plalntUf  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  O.  J,  and  MES- 
TREZAT,  MOSOHZISKER,  and  FRAZER, 
JJ. 

C.  R.  Savldge,  of  Sunbury,  and  Wm.  H. 
Hackenberg,  of  Milton,  for  appellant  Setb 
T.  McCormlck,  of  WUUamsport,  J.  Fred 
Schaffer  and  F.  A.  Wltmer,  both  of  Sunbury, 
for  appellee. 

FRAZBR,  J.  Plaintiff  owned  and  opera^ 
ed  a  weaving  mill  located  in  the  borough  of 
Milton,  and  defendant  furnished  electric  cur- 
rent for  lighting  plaintliPs  property.  On 
January  21,  1913,  plalntlffia  mill  and  con- 
tents were  destroyed  by  Are,  caused  by  a 
short  circuit  at  the  point  where  defendant's 
service  wires  passed  through  the  outer  wall 
of  plaintiff's  building  to  connect  wltb  a  switch 
box  and  fuse  box  located  Inside  the  milL 
Plaintiff's  evidence  tended  to  show  that  at 
the  time  of  the  fire  the  wires  were  attached 
to  the  building  by  glass  Insulators  mounted 
on  wooden  brackets,  and  entered  the  building 
through  iron  conduits,  which  were  not  fitted 
with  porcelain  tubing,  and  one  of  which  was 
without  bushing  at  one  end,  to  prevent  the 
insulation  on  the  wire  from  rubbing  against 
the  sharp  edge  of  the  pipe  through  which  it 
passed.  The  conduits  sloped  inward,  in- 
stead of  outward,  and  the  wires  at  the  point 
where  they  entered  the  mill  were  without 
"drip  loops"  to  prevent  water  from  rain  and 
snow  entering  the  conduit  and  flowing  into 
the  building.  As  a  result  of  such  defective 
comstrucUon  water  entered  the  tubes  or  con- 
duits, which  contained  wires  with  Insulation 
not  fitted  to  withstand  moisture.  This  con- 
dition or  the  absence  of  proper  insulation 
aronnd  the  wires  as  they  entered  the  con- 
duit, or  the  comUnatlon  of  both,  caused  a 
short  circuit  to  be  created,  which  set  fire  to 
the  building  and  resulted  in  its  destruction. 

[1]  In  attempting  to  establish  defendant's 
liability  by  showing  that  it  put  In  place  the 
defective  wiring,  plaintiff  called  Its  book- 
keeper as  its  only  witness  on  this  point  The 
trial  judge  considered  the  testimony  of  this 
witness  so  indefinite  and  unreliable  that  be 
refused  to  permit  the  jury  to  pass  upon  it, 
and  sustained  defendant's  motion  for  bind- 
ing instructions.  The  case  thus  turned  up- 
on the  question  whether  plaintiff  or  defend- 
ant was  responsible  for  the  wiring  which  en- 
tered the  building.  A  brief  examination  of 
the  evidence  will  show  the  trial  judge  com- 
mitted no  error  in  thus  ruling. 

That  the  work  of  wiring  the  building  on 
the  Inside  was  done  by  an  electrician  employ- 
ed by  plaintiff  is  undisputed.  This  workman 
was  called  as  a  witness  on  behalf  of  defend- 
ant, and  testified  to  Inserting  the  conduits 
and  wires  through  the  wall  of  the  building 
from  the  inside  to  the  ontslde  and  making 
them  ready  to  be  connected  by  the  electric 
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company.  He  further  said  the  conduits  were 
placed  through  .the  wall  with  a  downward 
slant,  toward  the  outside,  and  were  lined 
with 'porcelain  insulators.  A  witness  In  the 
employ  of  the  predecessor  In  title  of  defend- 
ant, called  by  defendant,  testified  to  connect- 
ing the  company's  service  main  lines  with 
the  ends  of  the  wires  which  extended 
through  the  wall  to  the  outside  of  the  build- 
ing, but  did  no  work  In  connection  with  the 
wiring  on  the  Inside.  This  testimony  was 
corroborated  by  another  witness  who  assist- 
ed'plaintiff's  electrician  in  wiring  the  build- 
ing. The  only  contradictory  evidence  was 
the  testimony  of  the  bookkeeper  of  plaintiff, 
who  stated  the  wires  were  not  extended 
through  the  wall  by  plaintlfTs  electrician, 
but  that  this  work  was  done  by  employes 
of  the  electric  light  company  when  connec- 
tion was  made  with  the  service  wires  from 
the  outside.  This  witness  did  not  testify 
positively  to  facts  within  his  knowledge,  but 
I'ather  to  conclusions  based  on  his  recollec- 
tion that  no  charge  was  made  for  placing  the 
dondult  and  wires  through  the  wall  of  the 
mill  in  the  bill  for  materials,  which  came 
through  his  hands  as  bookkeeper.  His  en- 
tire testimony  on  this  point  is  vague  and  in- 
definite, as  well  as  contradictory.  In  his  di- 
rect examination  the  witness  said  he  saw 
employes  of  the  electric  company  place  in 
position  the  conduits  and  wires  which  extend 
through  the  wall,  but  on  cross-examination 
repeatedly  said  he  was  testifying  to  the  best 
of  his  knowledge  only,  and  avoided  making 
positive  statements.  After  considerable  eva- 
sion of  the  direct  question  whether  he  actual- 
ly saw  any  person  do  this  particular  part  of 
the  work,  he  answered  in  the  affirmative. 
On  being  further  pressed,  however,  It  ap- 
peared he  merely  saw  the  electric  company's 
employes  at  work,  and  concluded  the  con- 
nection inside  of  the  building  was  made  by 
them,  as  he  noticed  no  special  charge  for 
that  work  on  the  bill  of  their  own  contrac- 
tor. The  bill  referred  to  by  this  witness  was 
produced  later  and  the  item  of  charge  for 
this  work  pointed  out  He  then  admitted 
he  saw  no  one  actually  da  the  work,  and 
that  the  electric  light  company's  men  work- 
ed entirely  on  the  outside  of  the  building. 
Such  testimony  is  without  force  when  op- 
posed to  the  clear  and  positive  statements  of 
the  men  who  actually  did  the  work,  and  the 
trial  Judge  was  right  in  refusing  to  permit 
the  Jury  to  pass  upon  it  Hyatt  v.  Johnston, 
M  Pa.  196;  Howard  Express  Ck).  v.  Wile,  64 
Pa.  201. 

[2]  It  was  argued  on  behalf  of  plaintiff, 
however,  that  even  If  the  wires  were  con- 
structed by  plaintiff's  workmen,  defendant 
still  owed  the  duty  of  inspection,  because  the 
defect,  which  lay  between  the  outside  service 
wire  and  the  meter  which  was  under  the 
direct  control  of  defendant,  although  inside 
plaintiff's  building,  was  readily  discoverable 
by  prefer' inspection. 


Although  there  Is  conflict  of  antborlfy  on 
the  question  of  extent  of  duty  of  electric 
companies  in  regard  to  the  safety  of  appli- 
ance's owned  and  maintained  by  its  custom- 
ers, the  weight  of  authority  in  other  Jurisdic- 
tions supports  the  view  tliat  the  company  is 
not  bound  to  inspect  such  appliances  and  is 
not  generally  liable  for  injuries  or  damages 
caused  by  reason  of  de&ct  therein.  7 
Thompson  on  Kegligraice,  White's  Supple- 
ment, §  807;  1  Joyce,  Eiea  Law  (2d  Ed.)  { 
445;  Curtis  on  Electricity,  pp.  417  and  492. 
and  cases  cited.  The  exact  question  appears 
to  be  without  precedent  in  Pennsylvania.  It 
is  generally  held,  however,  that  a  person  or 
company  ^rnishing  electricity  is  bound  to 
know,  not  only  the  extent  of  the  danger  In- 
cident to  its  use,  but  to- exercise  the  highest 
degree  of  care  practicable  to  avoid  Injury  to 
persons  coming  in  contact  'with  Its  appliances 
and  to  make  the  wires  safe,  not  only  by 
proper  Insulation,  but  to  keep  them  so  by 
constant  oversight  and  repair.  Fitzgerald  v. 
Edison  Electric  Illuminating  C!o.,  200  Pa.  C40, 
50  AU.  161,  86  Am.  St  Rep.  732;  Herron  t. 
Pittsburg,  204  Pa.  509,  54  Atl.  811;  93  Am.  St 
Rep.  798 ;  Zeager  v.  Edison  Electric  Co.,  242 
Pa.  101,  88  AU.  872.  These  cases,  however, 
do  not  decide  the  question  involved  here.  To 
sustain  its  right  to  recover,  Fedorawlcz  v. 
Citizens'  Electric  Illuminating  Co.,  246  Pa. 
141,  92  Atl.  124,  Is  relied  upon  by  plaintiff. 
In  that  case  a  child  was  injured  by  coming 
in  contact  with  a  charged  broken  electric 
light  wire  lying  in  the  public  highway.  The 
defense  was  that  the  line  was  constructed 
at  the  expense  of  a  lumber  company  for  its 
own  use,  which  company  agreed  to  main- 
tain, repair,  and  provide  for  its  inspection. 
This  court,  by  Mr.  Justice  Stewart,  said  at 
page  146  of  246  Pa.,  at  page  125  of  92  AU., 
In  quoting  from  the  case  of  Daltry  v.  Media 
Electric  Li^t,  Heat  ft  Power  Co.,  208  Pa. 
403,  57  Ati.  833: 

"That  the  company  did  not  construct  the  line 
at  its  own  expense  cannot  relieve  it  from  (h« 
duty  to  exercise  care  in  keeping  it  in  proper 
condition  and  repair  during  the  period  the  wire 
carried  its  electric  current.  The  ownership  of 
the  wire  cannot  affect  the  company's  liability 
for  failure  to  observe  this  duty  under  the  facts 
disclosed  by  the  evidence  in  this  case.  'When 
charged  with  its  electricity,  the  wire  was  in  the 
possession  and  control  of  the  defendant  com- 
pany so  far  as  concerned  its  duty  to  keei>  it  in 
repair  and  in  proper  condition  and  position  to 
protect  those  who  might  come  in  contact  with 
it.  The  danger  lay  not  in  the  wire,  but  in  the 
subtie  fluid  sent  through  it  by  the  defendant 
company.  It  was  not  the  wire  that  injured  the 
boy,  but  the  electric  current  which  it  bore  from 
the  defendant's  dynamo.  The  use  of  the  wire 
by  the  defendant,  and  not  the  wire  itself,  caus- 
ed the  injury  to  the  child.  Hence  it  logically 
follows  that,  notwithstanding  the  owneiship  of 
the  wire  may  have  been  in  another,  the  defend- 
ant company  must  be  considered  as  in  possession 
of  and  as  using  it  at  the  time  of  the  accident, 
and  therefore  responsible  for  any  injury  result- 
ing from  the  failure  to  Inspect  and  keep  it  in 
proper  condition  and  repcur  when  cha^;ed  with 
the  company's  electricity," 
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The  'taab  of  Daltr?  v.  Media  Electric^ 
Light,  Beat  &  Power  Co.,  208  Pa.  403,  61' 
AtL  833,  quoted  from  by  tbe  court  in  the 
atwTe  case,  was,  an  action  for  damages  for 
injury  to  a  child  by  comiug  in  contact  with 
the  end  of  a  broken  electric  light  wire-  which 
'When  in  place  extended  across  a  lawn  and 
connected  defendant's  pole  with  the  bonse. 
This  wire  was  Installed  at  the  tenant's  ex- 
peiuBe,  and  the  premises  were  vacated  when 
defendant  dlsoonttnued  the  service  by  taking 
otit  the  fuses  in  the  transformer  located  un- 
der the  eaves  of  the  house.  The  current  was 
stiU  permitted  to  run  through  the  service 
wire,  whlcii .subsequently  broke  and  hun^ 
down  at  the  point  where  the  child  came  In 
contact  with  it.  This  court,  by  Mr.  Justice 
Mestrezat,  said,  after  using  the  language 
Quoted  above: 

"That  the  ownership  of  tbe  wire  is  not  control- 
ling aa  to  the  liability  for  an  injury  caused  by 
coming  In  contact  with  it  is  determined  by  the 
principle  announced  in  that  class  of  cases  in 
wbidk  it  is  held  that  an  electric  railway  com- 
pany or  an  electric  light  company  is  responsibly 
lor  an  injury  where  it  neghgently  permits  its 
wire  to  come  in  contact  with  another  company's 
telephone  or  telegraph  wire,  which  transmits  the 
current,  and  thereby  causes-  an  accident." 

Zinkiewicz  r.  Citizens'  Electric  &  lUumir 
natlng  Go.,  5S  Fa.  Super.  Ct  572,  was-  also 
a  case  of  injury  to  a  pedestrian  by  coming 
in  contact  with  a  broken  electric  wire  lying 
along  the  highway.  It  was  there  hdd  to 
be  no  defense  that  defendant  bad  received 
pay  from  the  consumer  for  putting  the  wire 
in  place,  and  the  consumer  had  agreed  to 
notify  defendant  of  defects  in  the  appli- 
ances which  might  arise.  It  will  be  noted 
the  above  were  all  cases  of  injuries  to  third 
persona,  and  are  In  this  respect  distinguish- 
able from  the  case  before  ns.  Here  the 
question  arises  between  the  company  and  the 
consumer,  the  very  person  who  erected,  own- 
ed, and  controlled  the  defective  wire,  and 
towards  whom  no  duty  on  the  part  o£  de- 
fendant has  been  shown  to  exist  in  so  far  as 
inspection  of  the  consumer's  appliances,  is 
concerned. 

[3]  Plaintiff  ottered  evidence  oC  custom  re- 
garding the  coDBtruction  of  service  wires, 
which  offer  was  rejected  by  tbe  trial  Judge. 
It  is  contended  in  the  sixteenth  assignment 
of  error  plaintiff  was  thus  prevented  from 
fixing  liability  on  defendant.  Tlie  offer  was 
to  aak  the  witness  "whether  it  was  the  grai- 
eral  custom  and  practice  of  electric  light 
companies  to  make  the  connection  and  run 
tbe  service  wires  from  the  line  or  main  cable 
wires  to  the  building  through  the  wall  and 
into  the  fuse  box,  cut-.out  box,  as  soma  evl- 
denoe  to  go  to.  the  Jury  from  which  they  may 
determine  under  whoqe  supervision  this  out- 
side copstmctlon  was."  The  trial  Judge 
pn^ierly  sustained  an  objection  to  this  offer. 
Tbe  question  was,  not  what  was  the  custom 
aa  to  installing  wires,  but  who  installed  the 
particular  whree  in  this  case.    On  this  point 


there  is  direct  and  posittTeeTldence  with- 
out substantial  contradiction,  and  proof  of  a 
custom  contrary  to  the  actual  fact  of  the 
transaction  would  have  been  of  no  avail. 
Brown  y.  Pennsylvania  Casualty  Co.,  207  Pa. 
609,  56  AtL  1125.  To  admit  proof  of  Custom 
under  such  circumstances  would  take  from 
the. parties  the  right  to  regulate  their  busi- 
ness dealings  and  relations  as  they  might  see 
fit,  and  would,  in  effect,  limit  their  right  to 
contract  This  cannot  be  done.  Stoddard  r. 
Emery,  128  Pa.  436,  18  Atl.  339;  Harris  v. 
Sharpies,  202  Pa.  243,  61  Atl.  066,  58  L.  R.  A. 
214. 

.  L4]  The  testimony  of  the  electrician  who 
did  the  wiring  through  the  wall,  and  also 
that  of  his  assistant,  was  to  the  effect  that 
the  work  was  properly  done,  and,  since  a 
contrary  condition  appeared  at  the  time  of 
the  Are,  plaintiff  contends  the  burden  is  on 
defendant  to  show  it  was  not  at  fault  This 
contention  cannot  be  sustained,  as  one  who 
charges  negligence  must  prove  it.  While 
there  are  exceptions  to  this  rule  in  which 
the  doctrine  of  res  ipsa  loquitur  applies,  tbe 
facts  o.f  this  case  do  not  bring  it  within  the 
exception.  In  Bast  End  Oil  Co.  v.  Penn. 
Torpedo  Co.,  190  Pa.  860,  at  page  353,  42 
Atl.  707,  at  page  708,  it  was  said: 

"The  maxim  res  ipsa  loquitur  is  itself  the  ex- 
pression of  an  exception  to  the  general  mle  that 
net'hgenoe  is  not  to  be  inferred,  but  to  be  affirm- 
atively proved.  The  ordinary  application  of 
the  maxim  is  limited  to  crises  of  an  absolute 
duty,  or  an  obligation  practically  amounting  to 
that  of  an  insarer.  Cases  not  coming  under  one 
or  both  of  these  beads  must  be  those  in  which 
the  circumstances  are  free  from  dispute  and 
show,  not  only  that  they  were  under  the  exclu- 
sive control  of  the  defendant,  bnt  that  in  the 
ordinary  course  of  experience  no  sych  result 
follows  as  that  complained  of." 

It  is  not  contended  that  defendant  comes 
under  either  of  the  enumerated  heads.  As  to 
the  last-mentioned  condition  It  is  sufficient  to 
say  that  in  the  present  case  tbe  circum- 
stances are  not  free  from  dispute,  and  the 
wires  and  attachment  which  caused  the  loss 
were  not  under  tbe  exclusive  control  of  de- 
fendant The  cause  of  the  accident  was  a  de- 
fectively insulated  wire  or  defectively  con- 
structed apparatus  for  conveying  the  wire 
which  was  fully  explained  by  plalntlfTs  own 
witnesses.  Under  these  circumstances  there 
Is  not  room  for  presumption  and  inferences, 
and  the  rule  of  res  ipsa  loquitur  does  not  ap- 
ply. 

The  Judgment  is  affirmed. 


In  re  LAOEA WANNA  COUNT!  ELEOTION 

CASE. 

Appeal  of  DXIRKIN. 

(Supreme  Court  of  Pennsylvania.   'Get  14,' 
1916.) 

Elkotions  «=3l2&— Pbimaby   ELsonoN— Pa- 
TiTioN  FOB  Recount— Time  roa  Fiuno. 
That  petitions  in  the  form  prescribed  by 
Act  July  12,  1913  (P.  L.  736)   |  15,  for  tht 
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opening  of  ballot  boxes  and  for  a  recount  of 
primary  dection  yotes,  were  filed  four  days  after 
the  computation  of  votes  by  the  cotmty  commis- 
sioners did  not  authorize  dismissal  of  the  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  1 118;   Dec.  Dig.  <S=>126.] 

Appeal  fropi  Court  of  Common  Fleas,  Lack- 
awanna County. 

Petitions  for  opening  of  ballot  boxes  and 
recount  of  votes  In  the  matter  of  Computa- 
tion of  Ballots  of  Primary  Election  for  the 
Office  of  County  Controller  on  the  Democrat- 
ic Ticket  in  the  County  of  Lackawanna. 
From  orders  dismissing  the  petitions,  P.  H. 
Durkln  appeals.    Reversed. 

From  the  record  It  appears  that  on  the 
21st  day  of  September,  1915,  a  primary  elec- 
tion was  held  In  the  several  election  dis- 
tricts of  Lackawanna  county,  for  the  nomi- 
nation on  various  political  party  tickets,  of 
candidates  whose  names  should  appear  on 
the  printed  ballot  to  be  used  at  the  following 
general  election.  Inter  alia,  a  candidate  for 
the  office  of  county  controller  was  voted  for 
by  the  several  political  parties,  for  the  pur- 
pose above  stated.  The  three  rival  candi- 
dates for  the  nomination  of  county  control- 
ler on  the  Democratic  ticket  were  P.  H. 
Durkin,  the  appellant  in  this  case^  William 
Luxemburger,  and  P.  Callahan,  and  these 
three  men  were  voted  for  in  each  and  every 
election  district  in  said  Lackawanna  coun- 
ty, on  said  September  21,  1915.  In  the  Sec- 
ond ward  of  the  borough  of  Archbald  the 
open  returns  showed  that  P.  H.  Durkin  re- 
ceived, at  tliat  election,  219  votes,  and  his 
rival  WlUlam  Luxemburger  receiver  47 
votes.  The  sealed  returns  as  computed  by 
the  county  commissioners  showed  that  P.  H. 
Durkin  received  47  votes,  and  his  rival  Wil- 
liam Luxemburger  received  219  votes.  In 
the  Second  district  of  the  Second  ward  of 
Dunmore,  under  like  conditions,  the  said  P. 
H.  Durkin  received  over  46  votes  and  his 
rival  William  Luxemburger  received  21 
votes.  The  returns  produced  to  the  county 
commissioners,  as  announced  by  them,  set 
forth  that  P.  H.  Durkin  received  46  votes 
and  his  rival  WiUlam  Luxemburger  received 
121  votes.  In  the  First  district  of  the  Third 
ward  of  Dunmore,  under  like  conditions,  the 
said  P.  H.  Durkin  received  97  votes  and  his 
rival  William  Luxemburger  received  15 
votes.  The  returns  as  announced  by  the 
county  commissioners  set  forth  that  P.  H. 
Durkin  received  53  votes  and  his  rival  Wil- 
liam Luxemburger  received  59  votes.  In  the 
Third  district  of  the  Sixth  ward  of  Dun- 
more, P.  H.  Durkin  received  195  votes  and 
his  rival  William  Luxemburger  received  1 


vote.  The  returns  as  announced  by  the  coun- 
ty commissioners  set  forth  that  P.  H.  Durkin 
received  95  votes  and  William  Luxemburger 
received  101  votes.  The  computation  of  the 
above  vote  was  made  on  the  26tb  of  Septem- 
ber, 1915,  and  the  result  announced  same 
day.  On  the  29th  day  of  September,  1015, 
affidavits  of  five  qualified  electors  residing 
in  the  several  election  districts  above  men- 
tioned were  properly  executed  and  filed,  in 
conjunction  with  their  petitions,  averring 
the  facts  above  as  above  specified,  and  asking 
for  a  recount  of  the  ballots  cast  In  said  dis- 
tricts at  the  primary  election  held  therein 
on  the  21st  day  of  September,  1915.  Same 
day  the  sheriff  was  directed  to  bring  in  the 
ballot  boxes  of  said  districts  and  safely  and 
securely  keep  the  same  until  the  further  or- 
der of  the  court  This  order  was  returned 
on  the  1st  day  of  October,  1915,  "Executed  as 
within  commanded,  September  30,  1915." 
Argument  before  the  full  court  was  set  down 
for  October  2,  1913^  counsel  appeared  fOr 
William  Luxemburger,  and  asked  to  have  the 
petition  dismissed,  giving  as  his  reason  that 
the  petition  for  recount  was  filed  too  late, 
and,  after  hearing,  the  petitlcm  was  refused, 
and  the  court  directed  the  sheriff  to  return 
to  the  person  from  whom  he  received  the 
boxes  impounded,  upon  the  petition  of  Dur- 
kin.   The  court  refused  the  petitions. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRAZ- 
ER,  JJ. 

R.  H.  Holgate,  of  Scranton,  for  appellant. 
R.  J.  Manning,  of  Scranton,  for  appellee. 

PER  onRIAM.  The  petitions  presented  to 
the  court  below  by  certain  qualified  electors 
of  certain  election  districts  in  the  county 
of  Lackawanna  were  in  the  form  prescribed 
by  the  fifteenth  section  of  the  act  of  July 
12,  1913  (P.  L.  719),  and  the  order  of  the 
court  of  September  30,  1915,  directing  the 
ballot  boxes  to  be  safely  and  securely  kept 
by  the  sheriff  until  the  further  order  of  the 
court  was  properly  made.  The  sulasequent 
order  of  the  court  made  October  2,  1915,  dis- 
missing the  proceedings  instituted  by  the  pe- 
titioners because  their  petitions  had  been 
filed  too  late — four  days  after  the  computa- 
tloa  by  the  county  commlsslODerB — was  Im- 
properly made,  for  nothing  in  the  statute 
sustains  the  reason  given  for  dismissing  the 
proceedings. 

The  said  order  of  October  15,  1915,  is  re- 
versed, and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  record  be  remitted,  with  di- 
rection to  the  court  below  to  hear  and  de- 
termine all  matters  pertaining  to  the  frauds 
alleged  in  the  said  petitions,  and  to  make 
such  decree  as  right  and  Justice  may  require. 
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DUNNING  ▼.  BIBD  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dec.  28, 
1915.) 

Wnxa    ®=>CS3— OONBTBUCTION— Tbubt. 

A  deviae  of  letters  patent  in  trust  to  be 
managed  by  the  trustee  either  by  selling  the  pat- 
ents or  granting  licensee  thereunder,  proriding 
that  the  rents  and  royalties  should  be  disnoseo 
of  by  the  trustee  in  a  specified  manner,  and  ^t- 
ing  a  share  thereof  to  plaintiff,  most  of  which 
patents  expired  before  testator's  death  so  that 
the  trustee  thereafter  received  a  snmll  sum  for 
royalties  included  only  rents  and  royalties  re- 
ceived alter  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §i  leos-ieoe;    Dec.  Dig.  <8=>683T] 

Appeal  from  Supreme  Judicial  Court,  Cum- 
berland County,  in  Equity, 

Bill  In  equity  by  Anule  E.  Dunning  against 
George  E.  Bird,  executor,  and  others,  for  the 
construction  of  a  will.  Decree  for  defend- 
ants, and  complainant  appeals.  Appeal  de- 
nied, and  bill  dismissed. 

Argued  before  SAVAGE,  0.  J.,  and  CORN- 
ISH, KING,  HANSON,  and  PHIL- 
BROOK,  JJ. 

H.  N.  AlUn,  of  Boston,  Mass.,  and  Cbarles 
B.  Gurney,  of  Portland,  for  appellant  Thom- 
as L.  Talbot,  of  Portland,  for  appellee  Geo. 
E.  Bird. 

savage;  C.  J.  Bill  in  equity  for  the  con- 
stmctlon  of  the  will  of  Chapln  C.  Brooks. 
The  case  was  heard  by  a  single  Justice,  and 
from  his  decree  the  plaintiff  appealed. 

The  testator  bequeathed  to  the  defendant 
certain  letters  patent  in  trust,  to  be  manag- 
ed and  controlled  by  the  trustee  either  by 
selling  the  patents  or  granting  licenses  there- 
under, and  it  was  provided  that  the  rents 
and  royalties  received  from  such  licenses 
should  be  disposed  of  by  tlie  trustee  In  a 
specified  manner,  under  which  the  plaintiff 
was  to  receive  a  share.  Most  of  the  patents 
expired  after  the  making  of  the  will  and  be- 
fore the  death  of  the  testator.  Since  the 
death  of  the  testator  In  1913,  the  trustee  has 
received  for  royalties  the  sum  of  $26.14.  At 
the  time  of  his  death  the  testator  had  mon- 
ey In  hand  and  in  hank  and  two  promissory 
notes,  amounting  in  all  to  $2,684.13. 

The  plaintiff  asks  to  have  determined 
whether  the  proceeds  received  by  the  trustee 
as  resulting  from  the  letters  patent  In  roy- 
alties is  not  a  specific  legacy,  to  be  paid  her 
in  precedence  to  general  legacies,  and  wheth- 
er, as  a  specific  legacy.  It  should  be  paid 
from  the  rents,  royalties,  and  tiic<»ne  that 
had  accrued  from  the  letters  patent  up  to 
the  time  of  the  testator's  death. 

The  sitting  Justice  ruled  that  the  trust  In- 
cluded only  rents  and  royalties  received  by 
the  trustee  after  the  death  of  the  testator. 
We  think  the  ruling  was  correct.  But  we 
think  also  that  there  is  a  difficulty  In  the 
plaintiff's  way  underlying  that  one.  Even  it 
the  will  were  to  be  construed  as  including 
in  the  trust  rents  and  royalties  received  by 


the  testator  In  hlfi  lifetime,  there  is  nothing 
in  the  case  to  show  that  the  funds  he  left,  ei- 
ther in  cash,  or  money  in  bank,  or  as  repre- 
sented by  promissory  notes,  were  derived  in 
whole  or  In  part  from  the  letters  patent 

As  for  the  sum  received  by  the  trustee 
since  his  appointment.  It  is  too  trivial  for 
consideration.  The  trustee's  expenses  In  this 
proceeding  will  exhaust  it. 

There  being  now  no  trust  fund  available 
for  the  purposes  of  the  trust,  there  is  no  oc- 
casion further  to  construe  the  will. 

Appeal  denied. 

BlU  dismissed. 


OILMAN  V.  HAVILAND  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  28, 
19US.) 

1.  Appkal  and  Ebbob  «s»1OO0  —  Review — 
Decrees. 

The  decision  of  a  single  justice  upon  mat- 
ters of  fact  in  an  equity  hearing  should  not  be 
reversed  unless  it  clearly  appears  erroneous; 
the  burden  of  proving  error  resting  on  appel- 
lant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8970-8978;  Pec.  t«g.  «!=» 
1009.] 

2.  Execution  «=>256— Sai£B— FBoCEEDina  to 
Set  Aside. 

In  a  suit  to  set  aside  a  sale  of  land  on 
execution  because  the  judgment  debtor  was  in- 
competent at  the  time  the  Jud^ent  was  ren- 
dered and  execution  issued,  evidence  held  in- 
sufficient to  show  such  mental  unsoundness 
warranting  the  disturbance  of  the  sale  which 
occurred  a  quarter  of  a  century  before. 

[Eld.  Note. — For  other  cases,  see  E2xecntion, 
Cent  Dig.  {{  728-738;    Dec.  Dig.  «=92S&] 

Appeal  from  Supreme  Judicial  Court,  Ken- 
nebec County,  in  Equity. 

Bill  by  Anna  K.  Oilman,  by  Frasier  Oil- 
man, her  guardian,  against  Cbarles  T.  Havi- 
land  and  others.  From  a  decree  dismissing 
the  bill  on  the  merits,  complainant  appeals. 
Appeal  dismissed,  and  decree  afllrmed. 

Argued  before  SAVAGE,  C.  J.,  and  KINO, 
BIRD,  HALBY,  and  HANSON,  JJ. 

Johnson  &  Perkins,  of  Waterville,  and  A. 
K.  Butler,  of  Skowhegan,  for  appellant.  H. 
D.  Eaton,  of  Waterville,  for  appellee  Havl- 
land.  F.  W.  Clair,  of  Waterville,  for  appel- 
lees Oilman.  John  E.  Nelson,  of  Augusta, 
for  widow  of  D.  P.  Foster  and  guardian  of 
his  minor  children.  A.  H.  Bridges,  of  Wa- 
terville, for  appellees  Fuller  and  Towne. 

KINO,  J.     Bill  In  equity.    On  spD^al  by 

plaintiff. 

The  first  bill  in  this  case  was  filed  Febru- 
ary 27,  1908,  in  which  Charles  T.  Havlland 
was  named  as  the  only  defendant.  Its  ob- 
ject was  to  have  a  certain  sale  of  real  estate 
on  execution  made  November  20,  1889,  de- 
clared void  and  set  aside. 

Anna  K.  Oilman  was  the  Judgment  debtor 
and  the  then  owner  of  the  real  estate,  which 
consisted  of  three  separate  parcels,  two  in 
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WaterriUe,  and  one  In  Oakland.  Mr.  Harl- 
land  was  the  Judgment  creditor  and  purchas- 
er at  the  execution  sale.  The  bill  alleged, 
in  substance,  that  Havlland  first  recovered  a 
judgment  In  New  York  against  Anna  K.  Gil- 
man  ;  that  he  entered  suit  on  that  Judgment 
at  the  June  term,  1888,  of  the  superior  court 
for  Kennebec  county.  Me.;  that  notice  of 
the  suit  was  proved  at  the  June  term  of  said 
court,  1889,  and  an  appearance  was  entered 
for  the  defendant  by  F.  E.  Southard  an  at- 
torney; that  at  the  September  term,  1889, 
Southard  withdrew  his  appearance  and 
judgment  by  default  was  entered ;  that  Anna 
K.  Oilman  was  of  unsound  mind  and  Incapa- 
ble of  managing  her  own  affairs  at  the  time 
of  said  execution  sale,  and  when  the  Judg- 
ment was  rendered;  and  that  she  was  not 
represented  In  the  proceedings  by  any  guard- 
laa  It  also  alleged  that  Havlland  obtained 
bis  Judgment  and  had  said  execution  sale 
made  with  knowledge  of  the  mental  Inca- 
pacity of  the  Judgment  debtor  and  with  In- 
tent to  defraud  her.  There  was  a  further  al- 
legation that  a  part  of  said  real  estate  was 
subject  to  a  mortgage  given  by  Anna  K.  Gll- 
raan  September  25,  1883,  to  the  WatervlUe 
Savings  Bank  to  secure  $2,000,  which  mort- 
gage the  bank,  under  an  arrangement  with 
Havlland,  foredosed,  and  thereafter,  on  De- 
cember 6,  1897,  conveyed  its  Interest  there- 
by acquired  to  him.  The  prayer  of  the  bill 
was  that  the  sheriff's  deed  to  Havlland  be 
declared  void  and  canceled;  that  he  ac- 
count for  the  rents.  Issues,  and  profits  of 
said  real  estate;  and  that  upon  payment  of 
the  amount  due  on  said  mortgage  the  same 
be  decreed  fully  satisfied,  and  the  foreclo- 
sure proceedings  thereunder  and  the  deed 
from  the  bank  to  Havlland  be  declared  void 
and  canceled. 

Mr,  Havlland  made  full  answer  to  the  al- 
legations of  the  bill,  denying  the  alleged  In- 
capacity of  Anna  K.  Oilman,  and  all  the 
charges  of  misconduct  on  his  part  in  the 
premises.  Thereafter  he  filed  a  plea  in  bar, 
alleging  therein  that  Charles  B.  Oilman,  who 
was  a  brother  of  Anna  K.  Gilman,  recovered 
a  Judgment  against  her  and  cansed  the  same 
real  estate  to  be  seized,  sold  on  the  execu- 
'tlon  issued  thereon,  and  conveyed  to  him, 
all  of  which  was  done  subsequent  to  the  Hav- 
lland execution  sale,  and  that  Anna  E.  Gil- 
man  did  not  redeem  from  said  last  execu- 
tion sale,  and  therefore  had  no  Interest  in 
the  real  estate  entitling  her  to  maintain  the 
bill.  No  hearing  appears  to  have  been  bad 
on  that  plea. 

Subsequently  the  plaintiff  was  permitted 
to  file  a  new  amended  bill,  which  is  the  one 
now  before  the  court.  In  this  bill  Charles 
T.  Havlland,  Charles  B.  Gilman,  BeUe  Oil- 
man Tufts,  BeUe  Oilman  Tufts,  guardian  of 
Charles  B.  Gilman,  J.  A.  Stewart,  Benja- 
min F.  Towne,  Herbert  M.. Fuller,  Dana  P. 
Foster,  Frank  Redlngton,  and  Sophronla  D. 
RedlBgton  are  made  defendants. 


This  bill  contains  the  same  anegBtkms  as 
in  the  first  bill,  and  adds,  in  substance,  that 
Charles  B.  Gilman  on  August  10,  1888, 
brought  suit  in  the  superior  court  for  Ken- 
nebec Gonnty,  Me.,  against  Anna  K.  Oihnan 
on  a  Judgment  recovered  by  him  against  her 
In  New  Tork;  tbat  Judgment  was  rendered 
therein  and  execution  issued  theremi  J«ly 
16,  1891,  upon  which  tbe  same  real  estate 
that  was  sold  on  the  Haviland  execntien  was 
seized  and  sold,  together  with  another  par- 
cel of  real  estate  situated  in  WatervlUe,  and 
that  the  said  Charles  B.  Oilman  was  tite 
purdiaser  thereof  at  said  sale  and  rec^ved 
a  sherifTs  deed  thereof;  that  no  notice  of 
the  Charles  B.  GUman  suit  was  given  to 
her,  and  that  she  was  then  Insane  and  In- 
competent to  protect  her  rights,  and  was  not 
represented  in  the  proceedings  by  any  guard- 
ian; that  Charles  B.  Oilman  died  testat» 
April  24,  1893,  having  bequeathed  and  de- 
vised all  his  estate  to  his  only  child,  Charles 
B.,  and  his  wife.  Belle  Gilman,  now  Belle 
Gilman  Tufts,  in  equal  shares;  that  the  de- 
fendant Havlland,  at  different  times  since 
November  20,  1889,  made  conveyances  to 
certain  persons  of  portions  of  said  real  es- 
tate (each  of  said  conveyances  being  speci- 
fied in  the  bill,  with  its  date,  the  descrip- 
tion of  the  property  conveyed,  and  the  getua- 
tee  or  grantees  therein).  Those  grantees  now 
living  are  made  defendants;  and  in  the 
case  of  those  deceased  their  heirs  or  devi- 
sees are  made  defendants. 

The  prayer  of  the  bill  is  that  the  sher- 
ifTs deed  to  Havlland  and  all  deeds  and  mort- 
gages made  by  him  or  his  grantees  be  de- 
clared void  and  canceled;  that  Havlland  ac- 
count for  the  rents,  issues,  and  profits  of 
said  real  estate;  that  upon  payment  of  the 
amount  due  on  the  mortgage  to  the  Water- 
vlUe Savings  Bank  satisfaction  thereof  be 
decreed,  and  the  foreclosure  proceedings 
thereunder  and  the  deed  from  the  bank  to 
HavUand  be  decreed  void  and  canceled;  that 
all  the  defendants  be  enjoined  from  convey- 
ing said  real  estate;  and  that  the  sherifTs 
deed  to  Charles  B.  GUman  be  declared  void 
and  canceled. 

Belle  GUman  Tofts,  for  herself,  and  as 
guardian  of  Charles  B.  Oilman,  filed  dis- 
claimers of  any  and  aU  right,  title,  and  in- 
terest in  the  property.  AU  the  other  de- 
fendants filed  demurrers  which  have  not  been 
heard,  and  also  made  fuU  answers. 

The  cause  was  heard  before  Mr.  Justice 
Spear  'upon  bUl,  anai^era,  repUcation,  and 
evidence,  and  on  November  24,  1914,  he  filed 
a'  decree  dismissing  the  biU  for  the  reasons 
stated  in  his  finding  of  facts  filed  with  the 
decree  and  rtferred  to  therein. 

The  <mly  issue  at  the  hearing,  as  stated  by 
the  Justice  in  his  findings,  was  one  of  fact, 
whether  Anna  E.  Gilman  In  November,  1889, 
had  "suffldent  mental  capacity  to  enable  her 
to  comprehend  ordinary  business  transac- 
tionsi  and -particularly -the  tranaaction  here 
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iDToIvedL'"  -Upon  that  Usae  tiie  justice  found 
against  the  plalnttS.  He  filed  a  full  state- 
m«it  of  the  grounds  and  reasons  for  his  find- 
ing of  facts,  discussing  therein  at  some 
length  the  evidence  that  led  him  to  his  oaa- 
dnslon,  which  he  thus  expresses: 

"It  is  m7  opinion,  therefore,  upon  all  the 
evidence  in  the  cas^  that  the  plaintiff  during 
the  years  1888  and  1890  was  of  sound  mind  to 
the  extent  of  enabling  her  to  understand  any 
ordinary  business  transaction,  and  particularly 
the  transaction  touching  the  defendant's  seiEure 
and  sale  of  her  real  estate  in  Waterville  on  ex- 
ecution." 

The  first  Inauiry,  therefore.  Is  whether  the 
decision  of  the  sliigle  Justice  In  the  defend- 
ants' favor  on  the  merits  of  the  cause  should 
be  reversed.  If  not,  It  will  be  unnecessary 
to  decide  the  other  questions  raised  by  the 
demurrers: 

[1]  It  is  the  settled  rule  In  this  state  that 
the  decision  of  a  single  Justice  upon  matters 
of  fact  in  an  eqnlty  hearing  should  not  be 
reversed  unless  it  clearly  appears  that  such 
decision  Is  erroneous,  and  that  the  bnrden 
of  proving  the  error  rests  on  the  appellant 
Young  V.  Wltham,  75  Me.  536 ;  Paul  v.  Frye, 
80  Me.  26,  12  AtL  544;  Railroad  Co.  7.  Du- 
bay,  100  Me.  29,  82  Atl.  289. 

[2]  The  record  of  this  case  covers  666 
printed  pages,  and  therefore  It  is  not  feasible 
to  make  here  any  detailed  analysis  or  com- 
prehensive review  of  the  evidence  presented. 
Some  brief  reference,  however,  to  undisputed 
facts  and  circumstances,  and  to  the  testi- 
mony relied  on  in  behalf  of  the  plalntlfl, 
seems  necessary. 

In  1897  Anna  K.  Gllman  was  confined  as 
a  person  of  unsound  mind  in  some  institution 
in  London,  Bngland.  Ten  years  later  her 
brother  Frazler  brought  her  back  to  this 
country.  When  she  went  to  Bngland  does 
not  appear.  It  was  apparently  between  1892 
and  1897.  Prior  to  her  going  to  Europe  she 
had  managed  her  business  affairs  In  her  own 
way,  and  they  were  of  unusual  Importance. 
She  was  an  executrix,  with  others,  of  the 
wUl  of  her  father,  Nathaniel  GUman,  who 
died  In  Mew  York  in  1S59,  leaving  an  estate 
valued  at  abont  $1,000,000.  For  quite  30 
years  thereafter  she  was  Involved  In  con- 
tinuous lltlgatlan  in  the  courts  of  New  York 
and  Maine  in  connection  with  that  estate. 
A  petition  for  an  accounting  by  the  executors 
was  filed  tn  the  courte  in  New  York  in  1864, 
and  the  final  decree  thereon  was  not  made 
until  the  year  1888.  And  she  was  also  In- 
volved In  much  other  litigation  during  that 
period,  and  for  several  years  thereafter. 
The  evidence  shows  that  she  was  inclined 
to  litigation,  and  was  headstrong  and  un- 
governable In  prosecuting  it,  apparently  to 
her  own  ultimate  disappointment  and  finan- 
cial embarrassment. 

As  the  time  drew  near  when  a  decree  was 
Inevitable  in  the  matter  of  her  accounting. 
She  was  disturbed  and  ^ccftable.-  By  (jiat 
decree,  made  In  1888,  she  was  charged  with 
a  balance  Qf  about  $40,000  to  be  paid  by  her 


to  those  entitled  thereto  tinder  the  wQL  She 
was  then  financially  embarrassed,  and  great- 
ly harassed  by  the  persistent  eSoits  of  those 
having  Judgments  aiid  other  claims  against 
her  to  collect  them.  HavUand  recovered  his 
Judgment  against  herein  New  York  in  the 
early  part  of  188a  Immediately  following 
the  decree  against  her  as  executrix  her 
brother  Charles  B.  Gllman  brought  his  suit 
against  her  in  Maine  and  attached  her  prop- 
erty. 

Up  to  that  time  she  appears  to  have  had 
her  home  in  the  Gllman  house  at  265  Clinton 
street,  Brooklyn.  In  the  latter  part  of  1888 
or  early  in  1889  she  evidently  undertook  to 
conceal  her  whereabouts.  Frazler  Gilman, 
her  brother  and  guardian,  testified  that  he 
did  not  know  where  she  was  and  could  not 
find  her  from  about  1888  to  1897,  when  he 
learned  of  her  confinement  In  London.  The 
evidence  shows  that  In  February,  1889,  she 
went  to  Hartford,  Conn.,  and  that  for  the 
next  two  or  three  years,  and  perhaps  longer, 
she  lived  there,  and  tn  some  other  places  in 
Connecticut  and  Massachusetta.  A  witness 
testified  that  the  last  time  Miss  Gllman  visit- 
ed her  home  in  Wakefield,  Mass.,  was  in 
1892,  and  she  thinks  she  then  spoke  of  going 
to  Europe.  There  Is  no  evidence  of  where 
she  lived  or  what  she  did  from  about  1892 
to  1897. 

Several  witnesses  testified  In  behalf  of  the 
plaintiff,  as  to  her  conduct,  personal  appear^ 
ance,  and  mode  of  life  during  a  considerable 
period  of  time,  Including  the  years  1888  and 
1889.  That  testimony  tends  to  show  that  she 
was  naturally  of  a  nervous  and  excitable 
temperament;  that  she  pursued  litigation 
with  obstinate  persistence,  refusing  to  be 
guided  by  the  advice  of  her  attorneys,  and 
Insisting  on  having  her  ideas  followed,  which 
as  a  rule  resulted  disastrously  to  her  Inter- 
este;  that  for  a  considerable  time  prior  to 
June,  1888,  when  the  final  decree  for  account- 
ing was  filed  against  her  as  executrix,  she 
seemed  to  be  working  almost  continuously 
over  her  accounts,  and  was  then  very  nerv- 
ous and  easily  excited;  that  she  lived  in 
comparative  seclusion  from  1888  on,  especial- 
ly after  she  went  to  Hartford,  avoiding  meet- 
ing people  generally;  that  she  appeared  to 
have  little  means,  was  poorly  dressed,  and 
lived  Inexpensively  at  different  boarding 
houses;  that  her  conversation  with  those 
whom  she  trusted  was  chiefly  of  her  financial 
difficulties  and  her  inability  to  extricate  her- 
self from  them;  that  she  seemed  to  believe 
that  her  brothers  and  other  relatives  had 
greatly  injured  her,  and  were  pursuing  her ; 
and  that  she  acted  as  if  she  feared  she  still 
was  being  followed  and  hunted  by  people. 
That  testimony  undoubtedly  describes  the 
conduct  and  appearance  of  an  eccentric  and 
erratic  person.  But  the  fact  must  not  be 
overlooked  that  that  testimony  is  the  recol- 
lection of  witnesses  as  to  things  done  and 
said  a  quarter  of  a  century  ago.'  And  the 
weight  to  be  ji^en  tg  that  testimony  of  fhb 
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eccentric  and  erratic  conduct  of  Anna  K. 
Gllman  during  1888  and  18S9,  as  evidence 
that  she  was  then  insane,  should  be  deter- 
mined- in  the  light  of  h'er  then  situation  and 
circumstances.  The  evidence  amply  justifies 
the  conclusion  that  Bfie  left  New  Tork  and 
UTed  thus  reclusively  in  and  about  Hartford 
because  of  a  desire  to  avoid  process  servers, 
and  to  be  secluded  from  those  seeking  to 
And  her.  The  sitting  justice  in  his  findings 
says: 

"She  was,  in  fact,  pursued  by  process  servers, 
who  served  papers  upon  her,  and  probably  by 
detectives,  in  order  to  locate  her  for  the  serv- 
ice of  other  papers.  Her  desire  to  conceal  her 
identity  and  escape  strangers  was  undoubtedly 
to  avoid  those  official  pursuers,  and,  to  my 
mind,  tended  to  prove  a  comprehension  of  what 
was  goin^  on,  rather  than  the  presence  of  men- 
tal delusions.  She  was  actually  harassed  and 
annoyed,  as  many  other  people  have  been,  who 
have  been  for  years  the  victims  of  the  triumphs 
and  disappointments  of  litigation,  and  was  im- 
doubtedly  mentally  harassed  and  annoyed  in 
consequence.  But  nothing  in  the  evidence  is 
snfiicient  to  establish  the  conclusion  that  in 
1888  and  1889  her  mental  disturbance  had  ac- 
tually gone  beyond  the  degree  of  anxiety  that 
would  naturally  result  to  any  mind  similarly 
situated." 

We  think  it  Is  a  fact  of  significance  that 
in  none  of  the  important  litigation  in  which 
Miss  Gllman  was  engaged  in  the  courts  of 
New  Tork  and  Maine,  both  before  and  after 
the  Haviland  suit  against  her,  was  it  ever 
suggested  that  she  was  mentally  tncapacited 
and  should  be  represented  by  a  guardian. 
Her  brother  Frazier,  the  guardian,  the  only 
one  of  her  relatives  to  testify  in  her  behalf, 
and  who  testified  that  be  thought  she  was 
Insane  in  1886  and  then  contemplated  having 
her  put  under  guardianship,  was  a  party  to 
a  petition,  to  which  she  was  also  a  party, 
filed  in  the  courts  of  New  Tork  for  the  sale 
of  the  Nathaniel  Gllman  homestead,  and  on 
which  the  homestead  was  sold  to  him  In 
"1892  or  1893";  but  no  suggestion  of  her 
mental  incapacity  was  made  In  that  proceed- 
ing. Later,  in  1896,  he  brought  proceedings 
against  her  in  the  courts  of  Maine  for  the 
partition  of  real  estate,  and  no  suggestion 
was  therein  made  that  she  was  of  unsound 
mind.  Several  business  letters  of  Anna  K. 
Gllman,  written  to  the  tenant  of  her  prop- 
erty In  Waterville,  Me.,  were  introduced  in 
evidence.  Four  of  these  were  written  in  1888, 
and  six  in  1889.  Those  letters  do  not  dis- 
close any  trace  of  unsoundness  of  mind  on 
the  part  of  the  writer.  On  the  other  hand, 
they  indicate  a  well-ordered  mind,  compre- 
hending clearly  the  business  matters  referred 
to,  and  disclosing  a  memory  for  business  de- 
tails of  more  than  average  power.  No  one, 
we  think,  can  read  those  letters  without  be- 
ing constrained  to  the  conclusion  that  the 
writer  of  them  was  not  then  mentally  in- 
capacitated to  manage  her  business  affairs. 
Six  of  those  letters  were  written  while  the 
HavHand  suit  in  Maine  was  pending  against 
her.    One  of  her  witnesses  as  to  her  mode 


of  life  and  conduct  wfaQe  In  Hartford  stated 
on  cross-examination  that  Miss  Gllman  was 
"very  bright  and  very  good  company."  An- 
other witness,  speaking  of  her  at  that  time, 
said  "she  was  bright,"  and  that  she  seemed 
well  Informed  as  to  railroad  stocks,  adviaing 
the  father  of  the  witness  to  Invest  in  a  cer- 
tain railroad  stock. 

Public  policy  requires  that  the  Judgments 
and  orders  of  courts  and  the  sales  of  proper- 
ty thereunder  should  not  be  lightly  vacated 
and  set  aside  upon  a  claim  that  the  parties 
thereto  were  of  unsound  mind  at  the  time 
they  were  rendered,  especially  after  the  lapse 
of  more  than  a  score  of  years,  during  wtalcb 
other  parties  have  acquired  rights  In  the 
property  involved.  Such  a  claim  must  be  efr 
tablished  by  proof  that  is  clear  and  convinc- 
ing. 

We  have  not  overlooked  In  our  examina- 
tion and  study  of  this  case  that  evidence  was 
presented  tending  to  show  that  the  property 
sold  on  the  Haviland  execution  was  of  con- 
siderable more  value  than  the  judgment  debt, 
and  that  it  seems  unreasonable  that  Miss  Gil- 
man,  if  she  was  not  then  mentally  incapac- 
itated, would  have  thus  abandoned  the  prop- 
erty. But  in  this  connection  it  Is  to  be  borne 
in  mind  that  she  was  at  that  time  apparently 
so  deeply  Indebted  on  other  judgments  and 
otherwise  that  there  was  no  feasible  way 
for  her  to  save  the  property,  and  no  object 
for  her  to  redeem  it  from  the  Haviland  sale. 

Onr  conclusion  upon  the  whole  evidence  is 
that  it  does  not  clearly  appear  that  the  deci- 
sion of  the  sitting  justice  dismissing  the  UU 
on  the  merits  was  erroneous. 

Appeal  dismissed. 

Decree  below  afllrmed. 


BRIDGES  V.  PATTERSON. 

(Supreme  Judicial  Court  of  Maine.     Dec.  28,. 
1915.) 

New  Tbial  ^=>168— Review— Vebdict. 

The  Supreme  Court,  on  the  usual  motion 
for  new  trial,  cannot  disturb  a  verdict  deter- 
mining an  issue  solely  of  fact,  unless  it  is  mani- 
festly wrong. 

[Bid.  Note,— For  other  cases,  see  New  Trial,. 
Cent.  Dig.  »  7,  232,  245,  252,  253,  266,  280, 
284,  286,  291,  292,  294,  296,  303.  805,  318; 
Dec.  Dig.  ®5>168;  Appeal  and  Error,  Cent. 
Dig.  S  3230.] 

On  Motion  from  Supreme  Judicial  Court, 
Hancock  County,  at  Law. 

Action  by  Stephen  D.  Bridges  against 
George  E.  Patterson.  Verdict  for  plaintiff, 
and  defendant  moves  for  new  trial.  Motion 
overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALET,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Fellows  &  Fellows,  of  Bangor,  for  plain- 
tiff. W.  C.  Conary,  of  Bncksport,  for  defend- 
ant 
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PER  CTTBIAIH.  Action  of  assumpsit  to 
recover  bal«nce  alleged  to  be  due  on  sale  of 
a  certain  quantity  of  flsb.  The  verdict  was 
for  tbe  plaintiff,  and  the  case  is  tjefore  this 
court  on  the  usual  motion  for  a  new  trial. 
Tliere  la  no  controversy  concerning  the  law 
Involved  In  the  case.  The  issue  was  solely 
one  of  fact,  and  It  Is  the  opinion  of  the  court 
that  the  verdict  of  the  Jury  was  not  so  mani- 
festly wrong  as  to  warrant  us  in  disturbing 
It.    Accordingly  the  entry  must  be: 

Motion  overruled. 


PIERCB  V.  PIERCE  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dee.  28, 
1916.) 

1.  Wqxs  «=948&— OoNsnuonoir— Irtxkt  or 
Testatou. 

Sffect  must  be  given  to  the  intention  of  the 
testator,  if  not  inconsistent  witli  tlie  rules  of 
law. 

rEid.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  952,  96S,  957 ;  Dec.  Dig.  <3=>439.] 

2.  Wiu«  4s»612— CoNarBUOTiON— Pbboatobt 
Tbusis. 

Whenever  a  testamentary  disposition  clear- 
ly indicates  an  intention  to  give  the  donee  an 
absolute  and  unoontrollaUa  ownership  of  the 
property,  any  subsequent  provision  tending  to 
impose  a  restraint  upon  tne  alienation  of  the 
estate  is  void,  so  precatory  words  should  not 
be  given  snch  force  as  will  deprive  an  absolute 
donee  of  his  full  right  of  disposal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Djg.  g(  1387-1S92,  1608;   Dec.  Dig.  <©=>612.] 

3.  WiLu  «=9675— CoNSTBUCTioN— Pbeoatobt 
Trusts. 

By  clauses  2  and  8  a  testator  devised  land 
to  Us  brother  for  life,  and  moneys  in  trust  for 
the  maintenance  of  the  brother.  Clause  4  de- 
clared that  from  and  after  the  death  of  the 
brother,  and  subject  to  the  tenancy  in  his  favor 
during  his  Ufe,  the  testator  gave  and  bequeathed 
all  his  real  estate,  furniture,  personal  effects, 
moneys,  and  property  to  ills  grandson  absolute- 
1t.  In  clause  5  the  testator  declared  that,  should 
the  grandson  or  his  guardian  during  his  mi- 
nority desirs  to  sell  the  real  estate,  then  the 
testator  requested  him  or  them  to  first  offer  the 
property  to  the  aons  of  the  testator's  brother, 
in  order  of  seniority,  at  the  value  at  which  the 
property  was  last  previously  assessed  for  pur- 
pcaea  of  taxation.  The  testator  was  a  lawyer 
of  experience,  and  dictated  the  will  himself. 
Beld  that,  as  the  grandson  received  an  absolute 
estate,  and  as  the  precatory  trust,  if  created, 
would  be  anpHcable  only  to  a  dispoaltion  of  the 
wh<de  of  the  property,  the  request  to  offer  the 
property  to  tne  sons  of  the  testator's  brother 
did  not  create  any  trust,  for  it  must  be  assumed 
that  the  testator  was  cognizant  of  the  rulev 
governing  such  trusts,  and  that  he  did  not  in- 
tend to  impoverish  his  grandson  for  the  benefit 
of  nephews  or  to  deprive  his  grandson  of  all 
power  to  beneflcfally  alienate  the  estate;  there 
being  nothing  to  show  an  intention  to  keep  the 
land  in  the  family  after  it  should  be  acquired 
by  the  sons  of  the  brother.  .. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1587-1689;   Dec.  Dig.  «=»e76.} 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County,  in  E>iiuity. 

Bill  by  Henry  H.  Pierce  against  Joslah 
Pierce  and  others.  On  report  Bill  dis- 
missed. 


Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
KING,  BIRD,  HADET,  and  HANSON,  JJ. 

Libby,  Robinson  ft.  Ives,  of  Portland,  for 
complainant  Rlctiard  Webb,  of  Portland,  for 
respondents. 

KING,  J.  This  case  brings  before  na  for 
oonstmctlon  portions  of  the  will  of  Joslah 
Pierce,  who  resided  in  England  at  the  time 
the  will  was  made,  and  died  there  December 
22,  1913. 

The  provisions  of  the  will  Involved  are: 

"(2)  I  give  devise  and  bequeath  to  my  brother 
George  Washington  Pierce  the  use  and  occupa- 
tion of  all  my  real  estate  situated  in  the  Town 
of  Baldwin  in  Maine  aforesaid  toKether  with  all 
my  furniture  books  and  other  personal  effects 
upon  the  said  premises  for  and  during  his  life 
without  power  to  alienate  or  incumber  the  same 
in  any  manner  or  to  cut  or  permit  to  be  cut  any 
wood  or  timber  thereon  except  such  as  may  be 
necessary  for  repairs  thereof  or  for  fuel  thereon. 

"(3)  I  give  to  my  trustee  all  moneys  belonging 
due  or  owing  to  me  in  the  state  of  Maine  upon 
trust  to  get  in  and  receive  the  same  and  to  ap- 
ply the  income  thereof  or  if  necessary  the  capital 
firstly  in  discharge  of  any  proper  fees  and  ex- 
penses incurred  by  my  trustee  and  taxes  in 
relation  to  the  said  real  estate  or  otherwise  in 
connection  with  this  trust  secondly  in  payment 
during  the  life  of  my  said  brother  George  Wash- 
ington Pierce  of  all  just  taxes  insurance  rqtairs 
and  other  necessary  outgoings  connected  with 
my  said  real  estate  and  thirdly  in  payment  of 
the  maintenance  of  my  said  brother  George 
Washington  Pierce  durmg  his  life. 

"(4)  From  and  after  the  decease  of  my  said 
brother  George  Washington  Pierce  and  subject 
to  the  above-named  tenancy  in  Ms  favor  during 
his  life  I  give  devise  and  bequeath  all  the  said 
real  estate  furniture  personal  effects  moneys 
and  property  included  in  clauses  2  and  3  here- 
of to  my  grandson  Joaiah  Pierce  absolutely. 

"(5)  Should  my  said  grandson  Josiah  Pierce 
or  his  guardian  or  guardians  during  his  minor- 
ity dedde  to  sell  the  said  real  estate  then  I 
request  him  or  them  to  first  offer  the  property 
to  the  sons  of  my  brother  licwis  Pierce  in  order 
of  seniority  at  the  value  at  which  the  property 
was  last  previously  assessed  for  the  purposes  of 
taxation.  And  in  any  future  sale  or  transfer  of 
the  said  property  I  request  that  provision  shall 
be  made  for  the  preservation  of  the  family  bur- 
ial ground  and  the  monuments  thereon." 

George  Washington  Pierce  predeceased  the 
testator.  The  Baldwin  real  estate  consists 
of  about  350  acres,  all  well  wooded  with  tim- 
ber, excepting  about  20  acres.  September  3, 
1914,  the  defendant  Josiah  Pierce,  the  grand- 
son and  devisee  of  the  testator,  executed  and 
delivered  to  the  defendant  Warren,  for  a 
consideration  of  $15,500,  a  deed  of  all  the 
standing  timber  and  other  wood  growth  upon 
said  real  estate,  excepting  the  timber  upon 
a  small  part  thereof  npon  which  are  located 
the  buildings  and  the  family  burial  ground. 
The  deed  to  Warren  was  made  and  delivered 
without  the  knowledge  of  the  plaintiff,  who  is 
the  eldest  son  of  Lewis  Fierce,  and  without 
any  offer  of  the  property  to  him  at  the  value 
at  which  it  was  last  previously  assessed  for 
the  purposes  of  taxation,  which  was  |7,600. 
The  plaintiff  thereupon  brought  this  bill  in 
equity,  the  object  of  which  is  to  have  War- 
ren enjoined  from  cutting  or  injuring  any  of 
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the  growth  on  tbe  premises,  to  have  the  deed 
of  the  growth  declared  void  and  canceled,  and 
to  havo  the  prem^iiea  conveyed  to  the  plaintiff 
upon  his  payment  of  the  $7,600,  with  such 
provision  as  the  court  may  deem  proper  for 
the  preservation  of  the  family  burial  ground 
and  the  monuments  therein. 

The  question  presented  is  as  to  the  mean- 
ing of  clause  6  of  the  wllL  The  plaintiff 
claims  that  a  trust  was  therein  created  In 
his  favor  In  respect  to  the  real  estate.  Is 
the  language  there  used  mandatory  and  Im- 
perative, or  merely  suggestive  and  advisory? 
Does  It  Impose  upon  the  devisee  In  clause  4 
a  legal  duty  towards  the  plaintiff  in  respect 
to  the  real  estate  devised,  or  does  it  only  ex- 
press the  testator's  advice  and  recommenda- 
tion to  the  devisee  which  he  was  not  bound  to 
follow? 

[1]  Tbe  law  of  England  Is  sahstantially  tbe 
same  as  that  of  this  state  as  to  the  rules  to 
be  applied  in  the  interpretation  of  wills,  and 
as  to  the  doctrine  of  implied  or  precatory 
trusts.  That  doctrine  was  fully  and  clearly 
stated  in  the  recent  case  of  Clifford  v.  Stew- 
art, 05  Me.  38,  49  Atl.  62,  and  need  not  here 
be  discussed  at  length.  It  is  beyond  doubt 
that  in  the  Interpretation  of  wills,  in  some 
cases,  words  of  recommendation,  request,  de- 
sire, entreaty,  hope,  or  confidence  have  been 
held  sufficient  to  create  a  trust,  and  that  in 
other  cases  the  same  or  similar  words  and  ex- 
pressions, and  even  words  ordinarily  import- 
ing command  and  obligation,  have  been  held 
to  be  advisory  only,  and  not  to  create  a 
trust*  The  cardinal  rule,  as  is  often  said,  to 
which  all  other  rules  must  bend,  is  that  the 
intention  of  the  testator  must  prevail,  provid- 
ed it  Is  consistent  with  the  rules  of  law.  And 
that  intention  is  to  be  found  in  an  examina- 
tion of  all  parts  of  the  will  in  the  light  of 
the  existing  circumstances.'  The  interpreta- 
tion of  one  will  may  be  of  little  value  as  a 
guide  for  the  interpretation  of  another, 
though  more  or  less  similar;  for  each  will 
differs  in  its.  scheme,  as  well  as  in  the  situar 
tion  and  circumstances  of  tbe  testator. 

"Yoa  must  take  tbe  will  which  you  have  to 
construe  and  see  what  it  means,  and  if  you  come 
to  tbe  condanon  that  no  tmst  was  intended, 
yon  say  so,  although  previous  judges  have  said 
the  contra^  on  some  wills  more  qr  less  similar 
to  the  one  which  you  have  to  construe."  Lind- 
ley,  L.  J.,  in  Be  Hamilton,  [1895]  2  Ch.  370i 

"The  cmdal  test  after  all  is  whether  the 
testator  actually  intended  his  language  to  be 
imperative,  whether  he  intended  to  govern  and 
control  the  action  of  the  legatee,  to  impose  an 
obligation  or  duty  apon  him  in  the  use  of  the 

Eroperty,  or  whether  he  intended  his  words  to 
a  merely  advisory,  no  matter  how  urgently  ex- 
pressed, BtiU  leaving  it  to  the  discretion  of  the 
legatee  whether  that  advise  should  be  followed 
or  not."     Clifford  v.  Stewart,  supra. 

[2]  Another  rale  to  be  observed  Is  that, 
whenever  a  testaipentary  ddspositlon  clearly 
Indicates  an  Intention  to  give  the  donee  an 
al>solute  and  uncontrollable  ownership  of  the 
pr<qperty,  any  subsequent  provision  tending  to 


Impose  a  restraint  upon  the  alienation  ot 
such  an  estate  Is  void.  Turner  r.  Hallowell 
Savings  Institution,  76  Me.  527.  Precatory 
words  In  a  will  should  not  be  accorded  such 
force  and  meaning  as  will  deprive  the  donee 
of  his  beneficial  use  and  full  right  of  disposal 
of  a  gift  otherwise  absolute,  unless  the  court 
can  gather  from  the  rest  of  the  will  and  the 
attending  circumstances  an  Intention  of  the 
testator  which  is  reconcilable  with  the  Idea 
of  a  trust  imposed  upon  the  legal  estate  de- 
vised. 

"Where  to  impose  such  a  trust  would  be  to 
nullify  previous  expressions  in  the  will  and  to 
create  a  repugnancy  between  its  different  parts, 
then  the  rules  of  construction  forbid  the  at- 
tempt." Clay  V.  Wood,  153  N.  Y.  134,  142,  47 
N.  B.  274,  276.  "-^        • 

[81  Applying  these  rales  to  tbe  case  at 
bar,  we  think  the  plaintifTs  contention  Is  not 
sustainable. 

The  testator  was  79  years  of  age  when  the 
wlU  was  executed,  and  had  been  deprived  of 
his  eyesight  for  some  years.  He  was  a  law- 
yer of  experience,  and  dictated  the  will  to 
his  wife.  Its  language  and  provlsiona  clear- 
ly Indicate  that  he  was  not  Inexperienced 
in  drafting  testamentary  dispositions,  and 
it  is  reasonable  to  infer  that  he  Tmdersrtood 
the  rules  applicable  to  their  construction. 

The  first  five  clanses  of  the  will  relate  to 
his  real  and  personal  property  In  Maine.  By 
the  subsequent  provisions,  as  modified  by 
the  codicils,  all  the  remainder  oif  his  estate 
is  given  to  his  widow  for  life.  Upon  her 
death  one-third  of  the  estate  Is  to  go  to  his 
daughter,  one-third  In  equal  shares  to  his 
two  grandsons  (the  defendant  and  his  broth- 
er), sons  of  the  testator's  deceased  son,  and 
the  widow  is  given  a  power  to  dispose  of 
the  remaining  third  by  b«r  will. 

Independent  of  the  request  contained  In 
clause  6,  there  is  nothing  in  the  will  to  indi- 
cate any  intenticm  of  the  testator  to  make 
the  sons  of  bis  brother  Lewis  partakers  of 
his  bounty.  They  are  not  otherwise  referred 
to  by  him.  And  his  relationship  to  them  Is 
not  svtficient,  we  think,  to  Indicate  that  he 
felt  such  an  Interest  in  them,  or  sense  of 
duty  to  provide  for  them,-  as  would  make  It 
reasonably  certain  that  he  Intended  by  the 
request  contained  in  clause  5  to  make  an  Im- 
perative testamentary  provision  for  them.   . 

Nor  do  we  perceive  any  sufficient  proof 
that  he  intended  the  provisions  of  clause  5 
to  be  imperative  to  effectuate  a  purpose  that 
the  ownership  of  the  real  estate  should  not 
pass  out  of  tbe  Pierce  family.  The  request 
in  clause  5  tends  only  to  restrict  the  sale  of 
the  property  by  his  devisee.  It  does  not  pre- 
vent its  unlimited  transfer  by  will  or  descent. 
And  it  does  not  apply  at  all  to  this  plaintiff 
should  he  become  the  owner  of  the  property 
under  the  provisions  of  clause  6.  He  would 
then  be  at  liberty  to  sell  the  property".  In 
whole  or  In  part,  to  whomsoever  he  chose. 
It  does  not  seem  reasonable,  therefore,  that 
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the  testator  Intended  to  Clothe  his  otherwise 
absolute  devise  of  this  real  estate  to  bis 
erandson  and  namesake  with  a  trust  that 
would  deprive  him  of  the  right  to  Its  bene- 
ficial enjoyment  and  fnll  power  to  dispose  of 
It,  and  leave  his  nephews,  to  whom  the  prop- 
erty might  pass  under  the  alleged  trust, 
wholly  unrestricted  in  their  power  to  use 
and  alienate  it. 

Again  It  Is  not  to  be  presumed  that  a  testa- 
tor intended  as  Imperative  a  request  to  his 
devisee  which  is  found  to '  be  unreasonable 
and  Incapable  of  being  effectively  carried 
out.  Precatory  words  will  not  be  held  to 
create  a  trust  which  cannot  be  executed. 
The  provisions  of  clause  6  are  not  feasible, 
except  perhaps  in  the  one  contingency  that 
the  devisee  should  decide  to  sell  the  entire 
property  as  a  whole.  Is  it  reasonable  to 
suppose  that,  if  the  devisee  decided  to  sell 
a  spedBc  portion  of  the  real  estate,  the  as- 
sessed valuation  of  that  portion  could  have 
been  ascertained?  Certainly  not  the  assess- 
ed value  of  the  growth  on  a  part  of  the  land, 
which  he  did  in  this  case  decide  to  selL  Had 
he  decided  to  sell  some  10-acre  lot,  or  the 
growtb  thereon,  would  It  not  bave  been  im- 
possible to  have  effectively  carried  out  the 
request  In  clause  5  In  respect  to  such  pro- 
posed sale?  Bnch  property  Is  usually  assess- 
ed for  purposes  of  taxation  as  a  whole; 
certainly  the  growth  Is  not  assessed  sepa- 
rately from  the  land. 

But  the  learned  coonsel  for  the  plaintiff 
urges  that  the  devisee  decided  to  sell  the 
whole  property,  having  sold,  In  fact,  that 
part  which  made  up  its  chief  value,  ai(d  of- 
fered to  sell  the  rest ;  hence  the  contingency 
contemplated  by  the  testator  arose,  and  the 
provisions  of  clause  9  became  applicable  and 
possible  to  be  carried  out.  But'  that  does 
not  remove  the  infirmity  of  the  request  con- 
tained in  clause  6,  unless  it  be  held  that  the 
testator  Intended  that  request  to  be  carried 
out  on!]/  in  case  the  devisee  should  decide  to 
sell  the  property  as  a  whole.  But  that  con- 
struction would  defeat  the  plaintiff's  claim; 
and  he  confidently  argues  against  it. 

The  conclusion  follows,  of  course,  that  It 
the  devisee  oould  not  make  the  sale  of  the 
growth  In  question  without  complying  with 
the  request  In  clause  5,  be  could  not  sell  any 
part  or  portion  of  the  property,  however 
small,  wltbout  complying  with  that  request. 
If  be  could  not  sell  the  stnmpage  of  the 
growth,  then  manifestly  he  could  not  ac- 
complish the  same  end  by  cutting  the  growth 
and  selling  the  logs  and  lumber.  And  such 
18  the  plaintiff's  contention  as  urged  in  bis 
oriel  We  do  not  think  the  testator  Intended 
to  thus  limit  and  restrict  his  grandson  In 
the  use  and  enjoyment  of  the  real  estate  de- 
vised to  him  In  clause  4.  We  are  unable  to 
discover  such  an  Intention  from  the  whole 
will  and  the  existing  circumstances  In  tha 
Ugbt  of  wblcli  it  Is  to  be  construed. 


And,  moreover,  we  are  constrained  to  the 
conclusion  that  the  testator  gave  to  bis 
grandson  Joslah  Pierce,  under  clause  4  of  the 
will,  an  absolute  and  unqualified  estate  In  the 
property  therein  devised  to  him.  The  mate- 
rial words  of  the  devise  are: 

"1  give  devise  and  bequeath  all  the  said  real  i 
estate   furniture   personal   effects   moneys   and 
property  included  in  clauses  2  and  8  hereof  to 
my  grandson  Josiah  Pierce  abiolutely." 

In  construing  the  language  of  that  devise 
It  must  be  kept  in  mind  that  it  was  the  lan- 
guage selected  by  the  testator  himself,  who 
was  an  experienced  lawyer.  We  attach  im- 
portance to  his  use  of  the  word  "absolutely." 
Being  a  lawyer,  It  Is  highly  Improbable  that 
he  would  have  used  the  word  "absolutely" 
In  that  connection  In  any  other  sense  than 
its  usual  and  ordinary  meaning,  signifying 
free  from  limitations,  nncontroUed,  and  with- 
out condition.  If  he  Intended  his  devise  to 
his  grandson  to  be  limited,  on  condition,  and 
subject  to  restrictions  as  to  its  use  and 
enjoyment,  Is  tt  reasonable  to  conclude  that 
he,  being  a  lawyer  of  experience,  would 
have  said  that  he  made  the  devise  "absolute- 
ly"?   We  think  not. 

In  our  view  of  clause  4  of  the  wiU,  tbiere- 
fore,  we  must  read  the  language  of  clause  6 
in  the  light  of  a  previous  absolute  devise  of 
the  real  estate  to  the  defendant  Josiah 
Pierce  made  in  the  same  will.  So  reading  it, 
we  cannot  accord  to  the  testator's  request 
therein  expressed  the  force  of  a  command. 
To  do  that  would  be  to  find  that  the  testator 
Intended  thereby  to  nullify  bis  absolute  gift 
of  the  pr<*erty  to  his  grandson  as  previously 
made  in  the  same  wlU,  an  attempt  which  thfr 
well-settled  rules  of  construction  forbid. 

Our  concluslcm,  tberefore,  is  that  the  de- 
fendant Josiah  Pierce  had  the  rlgbt  to  make 
the  sale  of  the  growth  to  the  defendant  War- 
ren, which  is  complained  of,  without  first  of- 
fering the  property  to  the  plaintiff  at  the 
value  at  which  the  proi)erty  was  last  previ- 
ously assessed  for  the  purposes  of  taxation 
as  requested  by  the  testator  in  clause  6  of 
his  will.   Accordingly  the  entry  will  be: 

Bill  dismissed,  with  costs. 


FENTON  et  al.  v.  PENTON  BLDO.  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec  IT,  1915.) 

1.  Mechanics'  Ltens  «=»13— Establishmbnt- 
Against   State   ob  Municipal  Gobpora- 

TIONS. 

Under  the  statute  a  mechanic's  lien  for- 
services  and  materials  in  constructing  a  build- 
ing cannot  be  established  against  land  belong- 
ing to  the  state  or  to  municipal  corporationa. 

[Eld.  Note.— B\>r  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g|  14,  16;    D«c  Dig.  «=9l3.] 

2.  Mechanics'  Liens  ^=>113— iPbotibions  of 

CONSIBUCTION     OONTBAOT— SlTBOONTBAOTOBa. 
as  PBErEBRED    CREDITOBS. 

A  proTision  in  construction  contracts  with 
the  state  and  with  a  town  that  the  owners  might 
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retain  an  amount  soffident  to  completely  in- 
demnify them  against  liens  or  claims  did  not  im- 
press a  trust  on  the  compensation  due  in  faror 
of  subcontractors  and  materialmen  so  as  to  ren- 
der them  preferred  creditors  in  reoeiTership  pro- 
ceedings against  the  contractor  corporation. 

[Ed.  Note.— For  other  cases,  see  Meclianics' 
Liens,  Cent  Dig.  {  148;    Dec.  Dig.  «=113.] 

3.  CoBPOBATioNS  €=>560—REC«!rTKES— Appli- 
cation TO  Declare  Lien  Void— Jubibdio- 

TION. 

Where  a  construction  company  went  into 
the  bands  of  a  receiver  while  building  a  con- 
vent for  a  church  and  the  receiver  fileia  an  ap- 
plication to  have  a  recorded  lien  of  a  subcon- 
tractor on  the  convent  property  declared  void, 
the  court  had  no  jurisdiction  to  sustain  the  ap- 
plication in  absence  of  citation  to  the  church. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2258-2260,  2262;  Dec.  Dig. 
®=>B60.] 

4.  COBPOBATIORB     «=>S60     —     RECBIVEKS      — 

Rbuedt  Aoainbt  Adtsbsb  Claimants. 
Where  the  church  refused  to  pay  for  the 
work  until  the  subcontractor's  lien  was  adjusted, 
the  remedy  of  the  receiver  was  to  sue  at  law 
and  bring  in  the  subcontractor  by  proper  plead- 
ings to  determine  the  validity  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  $S  2253-2260.  2262 ;  Dec.  Dig.  «&=> 
560.] 

5.  Recbivebs  «=390  —  Mechanjcs'  I/IER8  — 
Right  to  Pilk. 

The  receiver  of  a  construction  company 
may  file  liens  to  secure  himself  for  materials 
and  labor  furnished  in  carrying  out  a  building 
contract  of  the  company  assumed  by  him. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  8S  164-lW;    Dec.  Dig.  <S=>90.] 

6.  Receivebs  ^=»77  —  Mechanics'  IiIens  — 
Stjbcontbactob— Effect  of  Receivebahip. 

A  subcontractor  for  part  of  the  work  on  a 
building  under  construction  by  a  construction 
company  which  went  into  the  hands  of  a  receiv- 
er could  file  a  single  lien  to  secure  his  claim 
for  labor  and  materials  furnished  both  before 
and  after  the  receiver's  appointment. 

[Ed.  Note. — For  other  cases,  see  Receivers. 
Cent.  Dig.  8$  91,  138-144;    Dec.  Dig.  «=>77.] 

Appeal  from  Superior  Gonrt,  New  London 
County;   Milton  A.  Shumway,  Judge. 

Receivership  proceedings  by  James  E.  Fen- 
ton  and  others  against  the  Fenton  Building 
Company.  I^om  tbe  decision  that  their 
claims  were  not  preferred  over  those  of  other 
creditors,  the  Berlin  Construction  Company, 
Hillhouse  &  Taylor,  and  Morlarty  &  Rafferty 
appeal.  Casper  K.  Bailey  appeals  from  a  de- 
cision that  his  lien  was  void.  Judgment  as 
to  the  flrst-uamed  appellants  aiOrmed,  and 
set  aside  as  to  the  last 

Upon  proceedings  brought  by  s<»ne  of  Its 
stockholders  against  the  Fenton  Building 
Company,  a  corporation  then  engaged  in  the 
business  of  building  and  contracting,  John  A. 
Moran  was  appointed  receiver  to  wind  up  its 
affairs,  and  to  continue  its  business  so  far 
as  It  might  be  necessary  to  complete  all  con- 
tracts theretofore  entered  into  by  it.  It  was 
at  that  time  engaged  in  constructing  an  ar- 
mory and  auditorium  for  the  state  of  Con- 
necticut at  the  Connecticut  Agricultural  Col- 
lege in  the  town  of  Mansfield,  a  high  schotd 


for  the  town  of  Windham  and  a  convent 
building  for  the  St  Joseph's  Polish  Roman 
Catholic  Church  at  Norwich,  all  under  writ- 
ten contracts.  The  appellant  the  Berlin  Con- 
struction Company  under  two  written  con- 
tracts with  the'  Fenton  Company  had,  prior 
to  the  receivership,  furnished  structural  steel 
and  other  material  and  labor  used  In  the  con- 
struction of  the  auditorium  and  armory  for 
the  State  Agricultural  College  of  the  value  of 
$7,654,  and  to  complete  the  balance  of  its 
contracts  with  the  Fenton  Company  would 
cost  $1,200  more.  Within  60  days  after  the 
appointment  of  the  receiver  the  Berlin  Con- 
struction Company  filed  in  the  ofllce  of  the 
town  clerk  of  the  town  of  Mansfield  a  notice 
that  it  claimed  a  mechanic's  lien  upon  the 
armory  and  auditorium  and  the  lot  whereon 
It  stands.  The  contract  between  the  state 
and  the  Fenton  Company  contained  an  article, 
which  reads  as  follows: 

"Art.  IX.  It  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to  be 
paid  by  the  owners  to  the  contractors  for  said 
work  and  materials  shall  be  fifty  one  thousand, 
five  hundred  dollars  ($51,600.00)  subject  to  ad- 
ditions and  deductions  as  hereinbefore  provided, 
and  that  such  sum  shall  be  paid  by  the  owners 
to  the  contractors,  in  current  funds,  and  only 
upoif  certificates  of  the  architects,  as  follows: 

"Eighty  five  per  cent  (85%)  of  the  cost  of 
labor  and  materials  used  in  the  construction-  of 
the  building  or  delivered  on  the  premises  at  the 
first  of  each  month.  Contractor  shall  give  the 
superintendent  an  itemized  statement  of  the 
same  on  said  date  for  approval  before  payment 
is  made. 

"The  final  payment  shall  be  made  within  fit- 
teen  (15)  days  after  the  completion  of  the  work 
included  in  this  contract,  and  all  payments  shall 
be  due  when  certificates  for  the  same  are  is- 
sued, 

"If  at  any  time  there  riiall  be  evidence  of  toy 
lien  or  claim  for  which,  if  established,  the  own- 
ers of  the  said  premises  might  become  liable,  and 
which  is  chargeable  to  the  contractors,  the  own- 
ers shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due 
an  amount  sufficient  to  completely  indemnify 
them  against  such  lien  or  claim.  Should  there 
prove  to  be  any  such  claim  after  all  paymep*-- 
are  made,  the  contractors  shall  refund  to  the 
owners  aU  moneys  that  the  latter  may  be  com- 
pelled to  pay  in  discharging  any  lien  on  said 
premises  made  obligatory  In  consequence  of  the 
contractors'  default" 

At  the  time  the  receiver  was  appointed 
there  was  withheld  from  the  Fenton  Company 
by  the  trustees  of  the  Connecticut  Agricul- 
tural College  under  the  terms  of  this  article 
$6,199.97.  The  contract  between  the  Fenton 
Company  and  the  town  of  Windham  contain- 
ed an  article  IX  like  the  one  In  the  contract 
with  the  state.  The  aiqpellants  Hillhonse  & 
Taylor  and  Morlarty  &  Rafferty  furnished 
materials  and  labor  used  in  the  oonstrucfeton 
of  the  Windham  high  school  house  under  this 
contract  A  large  sum  was  due  to  each  of 
these  firms  when  the  receiver  was  appointed. 
Bach  within  60  days  after  Che  receiver's  ap- 
pointment filed  a  certificate  of  lien  npon  the 
high  sdiool  building  and  the  lot  on  wbtcb  it 
stands.  The  appellant  Casper  K.  Bailey,  un- 
der a  contract  with  the  Fenton  Owapany,  for- 
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Dished  labor  and  maiarials  nsed  in  the  c<hi- 
struction  of  th^  convent  building  by  ttie  Fen- 
ton  Company  nnder  its  contract  wltti  the  St 
Joseph's  Polish  Boman  Catholic  Chnrch  un- 
til the  receiver's  appointment  and  in  com- 
pleting his  contract  after  such  appointment 
of  the  receiver,  the  latter  having  continued 
the  hnsiness  of  the  Fenton  v^ompany  and  com- 
pleted its  contract  with  the  church.  Within 
60  days  after  BaUey  completed  his  contract 
he  gave  notice  of  his  Intention  to  claim  a 
U«i  on  the  convent  building  and  the  lot  on 
wliich  it  stands,  and  filed  a  certificate  of  lien 
for  the  amount  of  his  claim  $707.11  upon  the 
lot  and  bnlldlng  within  60  days  after  he  fin- 
ished the  work  thus  claimed  to  have  been 
done  under  his  contract  This  was  more 
than  60  days  after  the  appointment  of  the 
receiver.  "The  receiver  asked  the  superior 
court  to  set  aside  as  void  all  of  these  liens, 
and  the  court  after  a  hearing  had  thereon 
held  the  Uens  void  and  set  them  aside,  but 
without  prejudice  to  the  appellants'  claims 
that  the  moneys  withheld  nnder  article  IX 
of  the  contracts  were  held  In  tmst  for  the 
payment  of  these  claims,  and  that  as  to  that 
money  these  claims  were  preferred.  At  a 
later  hearing  upon  this  latter  claim  the  court 
held  that  none  of  the  appellants'  claims  had 
any  preference.  The  appellants  the  Berlin 
Construction  Company,  Hillhouse  &  Taylor, 
and  Morlarty  &  RatTerty  appeal  from  the 
last-named  rallng.  Casper  K.  Bailey  appeals 
from  the  ruling  holding  his  lien  to  be  void. 

Arthur  L.  Shlpman,  of  Hartford,  and  Wil- 
liam A.  King,  of  Wlllimantic,  for  appellant 
Berlin  Const  Go.  William  A.  King,  of  WU- 
Umantlc.  for  appellant  Hillhouse  &  Taylor. 
Samuel  B.  Harvey,  of  Wlllimantic,  for  ap- 
pellant Morlarty  &  Bafferty.  William  H. 
Shields  and  William  H.  Shields,  Jr.,  both  of 
Norwich,  for  appellant  Casper  K.  BaUey. 
Charles  V.  James,  of  Norwich,  for  appellee 
receiver  of  defendant. 

THAY£IR,  J.  (after  stating  the  facts  as 
above).  The  appellants  the  Berlin  Construc- 
tion Company,  Hillhouse  &  Taylor,  and  Morl- 
arty &  Bafferty  have  not  appealed  from  the 
decision  of  the  superior  court  which  held  that 
thrir  claimed  liens  against  the  state  and  the 
town  of  Windham  were  void.  The  state  and 
town  were  made  parties  to  the  receiver's  ap- 
plication, and  they  make  no  question  as  to 
the  correctness  of  that  decision,  so  that  no 
question  touching  it  is  before  us.  These  ap- 
pellants, however,  by  their  answer  to  the 
receiver's  application  raised  the  question 
whether  the  money  which  is  withheld  by  the 
state  and  town  under  article  IX  of  their  re- 
spective contracts  with  the  Fenton  Company 
Is  held  in  tmst  by  them  for  the  payment  of 
sobcontractora  nnder  the  Benton  Company, 
and  ftom  the  court's  decision  holding  that  It 
is  not  they  have  appealed.  The  method  of 
procedure  to  raise  the  question  was  irregular, 
but  as  all  tbe  parties  In  interest  are  before 


the  court  and  desire  a  decision  of  the  goes- 
tlon,  we  are  not  adverse  to  deciding  it 

The  appellant  Bailey  has  appealed  from 
the  dedalon  of  the  court  declaring  his  lien 
to  be  void.  His  case  thus  presents  a  diCer- 
ent  question  than  that  which  is  raised  by 
the  other  appellants,  and  must  be  treated  by 
Itself. 

[1,2]  Article  IX  of  the  contracts  of  the 
Fenton  Company  with  the  state  and  with  the 
town  of  Windbam  provides  In  its  first  jKira- 
graph  the  amount  which  la  to  be  paid  for  the 
work  and  materials  to  be  furnished  under 
the  contract;  paragraph  two  provides  tliat 
86  per  cent  of  the  cost  of  labor  and  materi- 
als furnished  shall  be  paid  on  the  first  of 
each  month;  paragraph  tliree  provides  for 
the  final  payment  Paragraph  xour,  under 
which  the  appellants  make  their  claim,  pro- 
vides that  if  at  any  time  there  shall  be  evi- 
dence of  any  lien  or  claim  for  which,  if  es- 
tablished, the  owners  might  t>ecome  liable 
and  which  Is  chargeable  to  the  contractor, 
the  owners  shall  have  the  right  to  retain  out 
of  any  payment  then  due  or  thereafter  to 
become  due  an  amount  sufficient  to  complete- 
ly Indemnify  them  against  such  lien  or  claim. 
The  appellants  claim  that  they  relied  upon 
this  clause  as  assurance  that  they  would  be 
protected  by  the  state  against  the  contrac- 
tor's default  in  paying  its  t>llls  for  material 
and  labor.  The  court  has  found  that  the  ap- 
pellants did  not  rely  upon  this  clause  for  se- 
curity for  their  payment  and  one  at  least 
of  the  appeltaats  asks  for  a  correction  of 
the  finding.  But  as  the  construction  which 
we  place  upon  the  contract  renders  it  unim- 
portant whether  they  so  relied  or  not,  we  do 
not  stop  to  discuss  the  correctness  of  the- 
finding.  As  a  mechanic's  Uen,  under  our 
statute,  cannot  be  established  against  land 
belonging  to  the  state  or  to  corporations  or- 
commnnities  created  by  the  state  as  govern- 
mental agendes  for  purely  public  purposes. 
(like  counties  and  towns)  for  services  and 
materials  famished  in  constructing  build- 
ings thereon  (Naticmal  Flreproofing  Co.  v. 
Huntington,  81  Conn.  632,  688,  71  AU.  911, 
20  L.  B.  A.  [N.  8.]  261,  129  Am.  St  R^.  228), 
it  Is  claimed  by  the  appellants  that  tt» 
paragraph  of  article  IX  now  in  question 
must  have  been  embraced  In  the  contracts, 
of.  the  state  and  the  town  either  by  pure- 
mistake  or  for  the  express  pnrpoee  of  pro- 
tecting materialmen  and  other  subcontrac- 
tors on  the  State  Agricultural  College  and 
Windham  high  school  Jobs.  While  it  is  trae 
that  valid  liens  of  this  character  could  not 
be  established  against  the  property  of  the 
state  or  town,  the  state  or  town  might  have 
and  in  fact  did  have  in  this  case  evidence- 
that  such  liens  would  be  claimed,  and  no- 
tice thereof  bad  been  given  In  the  case  of 
one  of  these  appMl^nts  to  the  town  bf  Wind- 
ham of  sach  a  (Mba  before  the  receiver  was. 
appointed,  and  after  the  reccdver.  was  ap- 
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pointed  tmSh  notlcea  were  given  by  the  otber 
two  appellants.  These  were  claims  <m  which 
If  established  the  owners  of  the  land-^;he 
state  or  the  town  of  Windham — would  have 
been  liable.  We  think  that  the  parties  did 
not  Intend  by  the  language  used  In  the  para- 
graph In  question  that  the  evidence  of  a  Uen 
or  claim  should  be  conclusive  on  its  face  of 
Its  validity  in  order  to  warrant  the  reten- 
tion by  the  owners  of  moneys  sufficient  to 
Indemnify  them  If  the  claim  should  ever  be 
established.  If  It  should  be  claimed  that  the 
state  and  the  town  of  Windham  knew  that 
their  property  was  not  subject  to  mechanics' 
Hens,  and  so  would  not  attempt  to  Indemnify 
themselves  against  liability  for  such  liens,  It 
Is  to  be  noticed  that  the  language  of  the 
paragraph  la  "liens  or  claims."  A  party 
might  claim  by  assignment  from  the  Fenton 
Company  the  amount  due  or  to  become  due 
under  the  contract,  or  some  monthly  pay- 
ment under  It,  and  give  the  state  or  town  no- 
tice of  such  assignment  and  claim,  or  a  cred- 
itor of  the  Fenton  Company  might  garnishee 
the  town  or  state  In  an  action  against  that 
company.  In  such  case  the  state  or  town 
would  have  notice  of  a  claim  to  the  amount 
due  or  to  become  due  under  the  contract,  for 
which,  if  established,  they  might  become 
liable,  and  which  would  be  chargeable  to 
the  contractor,  the  Fenton  Company.  7%ere 
can  be  no  doubt  that  the  state  or  town  upon 
evidence  of  -suCh  claims  being  thus  brought 
to  their  attention  might,  under  article  IX, 
retain  sufficient  money  in  their  hands  to  in- 
demnify themselves  against  such  claims. 
There  were  therefore  substantial  grounds  for 
Inserting  article  IX  In  the  contract,  and  It 
cannot  be  said  to  have  been  inserted  by  pure 
mistake  or  for  the  purpose  of  protecting 
subcontractors,  materialmen,  and  laborers  on 
the  Job  which  is  the  appellants'  other  alter- 
native. The  language  used  by  the  contract- 
ing parties  furthermore  expresses  the  pur- 
pose which  the  parties  had  in  view,  namely, 
to  Indemnify  the  owners — the  state  and  the 
town — against  any  Uen  or  claim  of  which 
they  should  have  evidence,  attempted  to  be 
enforced  against  their  land  and  buildings  or 
the  moneys  in  their  hands  due  for  the  con- 
struction of  the  buildings.  The  purpose  be- 
ing thus  clearly  expressed  we  are  not -to 
search  for  purposes  by  implication.  The 
cases  to  which  we  have  been  referred  by  the 
appellants  Friedman,  Receiver,  v.  County  of 
Hampden,  204  Mass.  494,  00  N.  £.  851,  M»- 
chants'  &  Traders'  Bank  v.  Mayor  of  New 
York,  97  N.  Y.  355, '  and  Knapp  et  al.  V. 
Swaney  et  aL,  66  Mich.  345,  23  N.  W.  162,  66 
Am.  Rep.  397,  are  not  in  point  WhUe  in 
the  Massachusetts  case  the  contract  con- 
tained a  clause  precisely  like  the  one  con- 
tained In  the  c<»itracts  which  we  are  con- 
sidering, the  case  turned,  upon  the  construo- 
tton  and  effect  of  a  staUite  which  provided 
security  for  such  debts,  arising  out  of  coi^ 
tracts  madfl  in  behalf  of  counties,  cities,  or 


towns  for  the  oonstmctlon  of  pabllc  build- 
ings, as  could  form  the  basis  for  a  lien  if 
the  building  belonged  to  a  private  person. 
and  It  was  held  that  the  officers  of  the  coun- 
ty and  the  contractor  for  the  erection  of  the 
building  contracted  with  reference  to  this 
provision,  and  that  subcontractors,  who 
would  have  been  entitled  to  a  lien  on  the 
building  had  it  been  erected  for  a  private 
person,  had  a  lien  upon  the  moneys  due  after 
the  contract  was  completed,  and  then  in  the 
hands  of  the  county  officers.  The  New  Tork 
case  turned  upon  the  effect  of  a  city  ordi- 
nance which  was  passed  under  authority  of 
the  Legislature  of  New  York  to  give  contrac- 
tors with  the  city  some  of  the  advantages 
which  the  mechanics'  Uen  law  gave  to  me- 
chanics and  workmen  in  the  case  of  con- 
tracts with  individuals  for  the  erection,  of 
buildings.  In  the  Michigan  case  the  coa- 
tract  specifically  provided  that  the  final  pay- 
ment should  not  be  made  to  the  contractor 
If  It  appeared  that  there  were  outstanding 
claims  for  materials  or  labor  unpaid.  It 
was  claimed  that  the  officers  for  the  county 
had  no  authority  to  make  such  a  contract, 
and  the  court  ruled  otherwise^ 

We  find  no  error  in  the  court's  ruling  that 
the  moneys  retained  by  the  state  and  the 
town  under  the  contract  were  not  Impressed 
with  a  trust  In  favor  of  the  an>cllants' 
claims. 

[3-1]  Bailey's  case,  as  ai^ara  aboVe,  dif- 
fers from  that  of  the  other  appellants.  The 
receiver  filed  an  application  to  have  a  Uen, 
which  Bailey  had  placed  upon  the  town  rec- 
ords against  the  convent  property  of  St. 
Joseph's  Chiirch  Corporation,  declared  void. 
The  church  corporation,  whose  property  Is 
thus  charged  with  a  lien,  was  hot  cited  In 
and  was  not  before  tJie  court  The  court 
sustained  the  application  and  held  the  Uen 
to  be  void.  It  appears  from  the  finding  that 
Bailey  had  a  contract  with  the  Fenton  Com- 
pany to  do  the  excavating  and  furnish  sand 
and  other  material  for  the  convent  building 
which  the  company  was  to  build  for  the 
church.  He  had  partly  performed  his  con- 
tract when  the  receiver  was  appointed  and 
performed  the  remainder  after  his  appoint- 
ment, the  latter  continuing  the  business  of 
the  Fenton  Company  in  executing  its  contract 
with  the  church,  as  he  was  authorized  to  do 
under  his  appointment  by  the  court.  The 
lien  affects  the  property  of  the  church.  In 
which  the  receiver  has  no  Interest,  as  it  does 
not  appear  that  he  or  the  Fenton  Company 
have  filed  any  Uen  against  it.  The  receiver 
alleges  that  he  is  prevented  by  the  Uen  from 
receiving  what  Is  due  him  as  receiver  from 
the  church.  The  church  doubtless  refuses  to 
pay  until  the  matter  of  the  Uen  is  adjusted. 
But  if  the  church  thus  refuses  to  pay,  the 
receiver  can  proceed  by  an  action  at  law  to 
collect  anything  which  may  be  due  from  the 
church,  if,  as  he  aUeges,  the  Uen  Is  void. 
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In  such  action  Bailey  could  be  brongbt  In 
by  proper  pleadings,  and  the  question  of  the 
Talldlty  of  the  Hen  conld  be  determined,  all 
parties  tn  Interest  being  before  the  court. 
But  the  receiver  ■was  not  entitled  to  have  the 
Talldlty  of  th«  Uen  determined  In  a  hearing 
to  whleh  the  ehnrcb  was  not  a  party.  The 
eonrt  had  na  Jurisdiction  to  hear  the-  matter 
antil  the  church  was  cited  in.  For  the  same 
reason  this  eourt  has  no  jurisdiction  of  the 
matter.  But  it  may  advance  the  settlement 
of  the  affairs  of  the  Fenton  Company  If  we 
say  that  upon  the  facts  which  have  been  es- 
tablished upon  the  hearing  which  has  been 
had  it  does  not  appear  that  Bailey's  Uen  is 
void.  We  know  of  no  reason  why  the  re- 
ceiver might  not  file  a  lien  to  secure  himself 
for  materials  and  labor  furnished  in  carrying 
out  the  Fenton  Company's  contract  In  case 
there  were  other  creditors  liable  to  attach 
or  otherwise  obtain  a  preference  it  might  be 
his  duty  to  do  so.  If  the  receiver  oould  file 
a  Uen  Bailey,  the  subcontractor,  conld  un- 
doubtedly file  one  to  secure  him  for  so  much 
of  his  claim  as  Is  for  labor  and  materials 
furnished  after  the  receiver's  appointment 
We  think  also  that  he  could  Include  in  his 
ilen  the  amount  furnished  prior  to  the  re- 
ceiver's appointment  All  that  he  furnished 
npon  the  Job  was  done  under  a  single  con- 
tract made  with  him  by  the  Fenton  Company, 
but  ccmtinued  by  the  receiver,  who  was  wind- 
ing up  Its  affairs.  Tbe  receiver  was  not  a 
new  original  contractor  with  the  church  coi^ 
poratlon  or  with  Bailey.  He  was  merely  an 
officer  of  the  court  authorized  to  carry  out 
the  Fenton  Company's  contracts  with  the 
church  and  with  Bailey,  their  subcontractor. 
When  Bailey  filed  his  Uen  he  correctly  stated 
the  time  when  he  began  to  furnish  materials 
and  labor  under  the  contract,  and  when  he 
ceased  to  furnish  them.  We  think  that  he 
was  not  obUged  to  file  a  separate  lien  for  the 
part  furnished  prior  to  the  receivership,  but 
that  be  was  entitled  to  file  a  lien  for  his  en- 
tire claim  within  60  days  after  he  completed 
furnishing  labor  and  materials  under  the 
contract  In  Fitch  v.  Baker,  23  Conn.  60S,  a 
claimant  filed  a  single  Uen  for  work  and  ma- 
terials furnished  under  two  contracts,  and  It 
was  held  good.  For  aught  that  appears  in 
the  record  fialley's  Uen  was  properly  filed. 
But  upon  another  hearing  with  all  parties  In 
Interest  present  other  facts  affecting  the  eqnl- 
ties  may  appear.  We  can  only  decide  there- 
fore that  the  court  erred  In  rendering  a  Judg- 
ment In  the  case  affecting  the  Interests  of 
parties  who  were  not  before  the  court. 

There  was  no  error  in  the  Judgment  upon 
the  appUcatlon  relating  to  the  claims  of 
the  BerUn  Construction  Company,  HUlhouse 
*  Taylor,  and  Morlarty  &  Rafferty,  and  that 
Judgment-  is  sustained.  There  was  error  in 
the  Judgm^it  upon  the  application  of  Oaaper 
K.  Bailey,  and  for  the  reasons  given  it -Is  set 
aside.    The  other  Jddges  concorred. 


ACKBRMAN  v.  UNION  &  NEW  HAVEN 
TRUST  CO. 

(Supreme  Court  of  Errors  of  Oonaecticat 
Dec.  17,  1916.) 

1.  iNTKKPUEADKli  4s9l4— PBOPKIXTT  OV  BJOC- 
BDT — StATDTB. 

Under  Gen.  St  1002,  {  1019,  regulatlns 
equitable  actions  in  the  nature  of  mterpleader, 
where  testator's  wiU  left  the  bulk  of  his  estate 
in  trust  to  pay  over  the  Income  to  his  wife  and 
daughter  daring  their  Uvea,  share  and  share 
aUke,  the  whole  of  the  income  to  be  paid  to  the 
survivor,  and  payment  of  various  lei^cies  to  be 
withheld  until  the  death  of  both  mother  and 
daughter,  upon  death  of  her  mother  the  daugh- 
ter could  not  require  the  trustee  to  Interplead 
to  force  it  to  retain  enough  of  the  corpus  of  the 
estate  to  discharge  legacies  hnd  to  turn  the  rest 
over  to  her,  the  case  beln^  outside  the  intent  of 
the  statute,  and  lacking  its  requirements  of  a 
triangular  controversy,  since  the  daughter  alone 
asserted  a  right  hostile  to  the  trustee's  posses- 
sion and  control  of  the  fund,  no  others  claiming 
it,  or  being  able  to  until  termination  of  the 
trust 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  |  S6;   Dec  Dig.  <S=>14.] 

2.  Wnxa  «=»e97—CoNSTBU0TioN— Action  fob 
— RiOHT  ov  Tbttsike. 

An  action  to  secure  a  fnU  construction  of  a 
will  is  properly  brought  only  by  one  charged 
with  the  duty  of  carrying  out  its  directions,  and 
is  maintainable  on  the  ground  that  the  trustee 
cannot  safely  discharge  his  duty  without  the 
advice  of  a  court  of  chancery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Die  H  1671-1675;    Dec  Dig.  <S=>687.] 

3.  Wills  ®=3686— Constbtjctiow— Testamen- 
TAKY  Tausr-AonvB  Chakaotek— Tebvina- 

TIOW. 

Where  testator's  wiU  created  a  trust  for  his 
wife  and  daughter,  the  whole  of  the  Income  to 
be  paid  to  the  survivor,  such  disposition  of  the 
income  to  continue  and  payment  of  legacies  for 
charitable  purposes  and  to  nephews  to  be  with- 
held until  "the  death  of  both  my  wife  and 
daughter,"  when  "said  trust  is  to  terminate," 
such  trust  was  active  after  the  death  of  the 
mother  and  before  the  death  of  the  daughter, 
who  was  not  entitled  to  terminate  it  under  the 
rule  that  a  trust  is  not  open  to  termination  un- 
less aU  parties  In  interest  unite  in  seeking  the 
termination,  every  reasonable  ultimate  purpose 
of  the  trust  has  been  accomplished,  and  no  fair 
and  lawful  restriction  imposed  by  the  testator 
wiU  be  nullified  or  disturbed. 

[Ed.  Kote.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1631-1637 ;  Dec  Dig.  <8=»C86.] 

4.  Wills  «=oe97— OoNStBDcnow— Soit  job— 
RiouT  or  Benbticubt — Statt^r. 

Under  Pub.  Acts  1915,  c.  174,  amending 
Gen.  St  1902,  i  4063,  to  provide  that  an  action 
may  be  brought  by  any  person  claiming  title  to 
or  any  interest  in  realty  or  personalty  or  both, 
against  any  person  who  may  claim  to  own  the 
same  or  to  have  any  estate  therein,  either  in 
fee,  for  years,  for  life,  in  reversion  or  remain- 
der, or  to  have  any  interest  therein  or  Uen  there- 
on, adverse  to  the  plaintiff,  where  testator  creat- 
ed a  life  income  trust  In  favor  of  mother  and 
dnughter,  the  whole  income  to  be  paid  to  the 
survivor  and  other  legacies  not  to  be  paid  until 
both  were  dead,  the  daughter,  upon  her  mother's 
death,  could  not  maintain  her  suit' for- a  con- 
struction of  the  will  to  determine  her  interest 
in  the  corpus  of  the  estate,  to  which  she  claimed 
absolute  and  present  title,  seeking  that  such  ti- 
tle be  recognized  by  a  termination  of  the  trust, 
a  release-  of  'the  fund  from  its  restrictions,  and 
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a  surrender  of  It  to  herself,  no  claim  being  mnde 
that  in  the  event  of  a  denial  of  the  proposition 
the  daughter  would  still  be  aggrieved  by  uncer- 
tainties as  to  the  will's  further  meaning. 

[Ed.  Note. — For  other  cases,  see  Wills,  Oent. 
Dig.  §§  16T1-1675;   Dec.  Dig.  <S=»697.] 

Appeal  from  Superior  Court,  New  Haven 
County;    William  L.  Bennett,  Judge. 

Suit  by  Caroline  E.  Ackerman  against 
■the  Union  &  New  Haven  Trust  Company. 
From  a  decree  dismissing  the  complaint  on 
demurrer,  plaintiff  appeals.    No  error. 

The  final  form  of  the  complaint,  upon 
which  Issue  was  Joined  by  demurrer  in  the 
trial  court,  presents  these  facts:  Theodore 
J.  Ackerman  lived  for  many  years  in  New 
Haven,  and  died' there  In  bis  ninetieth  year 
January  8,  1911.  His  wife  survived  him, 
and  died  intestate  in  the  following  August. 
Their  unmarried  daughter  and  only  surviv- 
ing child  is  the  plaintiff,  and  among  the  de- 
fendants are  the  son  and  daughter  of  a  pre- 
deceased sister  of  Mr.  Ackerman,  and  two 
nephews  and  two  nieces,  children  of  a  pre- 
deceased brother.  Mr.  Ackerman  left  a  will 
executed  October  27,  1910,  which,  after  a 
devise  of  his  house  and  grounds  and  a  lega- 
cy of  $20,000,  both  to  his  wife,  and  a  minor 
legacy  of  no  importance  here,  contains  these 
provisions: 

"Fifth.  All  the  rest  and  residue  of  my  proper- 
ty, of  whatsoever  the  same  may  consist,  or 
wheresoever  the  same  may  be  situated,  I  give  to 
the  New  Haven  Trust  Company,  of  New  Haven, 
Connecticut,  in  trust,  however,  to  pay  over  the 
income  thereof  to  my  wife,  KUen  I>.  Ackerman, 
and  my  daughter,  Caroline  E.  Ackerman,  during 
their  kfe-time,  share  and  share  alike,  and  upon 
the  death  of  either  of  them,  the  whole  of  the 
income  is  to  be  paid  to  the  survivor. 

"Sixth.  Upon  the  death  of  both  my  wife  and 
daughter,  said  trust  is  to  terminate,  and  I  then 
give  the  sum  of  five  thousand  dollars  ($5,000) 
to  the  City  Missionary  Association,  of  New 
Haven,  Connecticut,  now  located  at  No.  201 
Orange  street ;  five  thousand  dollars  ($5X)00)  to 
the  Leila  Day  Nursery,  of  New  Haven,  Connec- 
ticut, now  located  at  No.  69  Greene  street; 
five  thousand  dollars  ($5,000)  to  the  Organized 
Charities  Association,  of  New  Haven,  Connecti- 
cut, now  located  at  No.  200  Orange  street ;  five 
thousand  dollars  ($5,000)  to  the  Home  of  the 
Friendless,  of  New  Haven,  Connecticut,  now  lo- 
cated at  No.  118  Clinton  avenue ;  ten  thousand 
dollars  ($10,000)  to  my  nephew,  Ernest  R.  Ac- 
kerman of  Plainfield,  New  Jersey,  and  ten  thou- 
sand dollars  ($10,000)  to  my  nephew,  Marion 
S.  Ackerman  of  Plainfield,  New  Jersey. 

"Seventh.  All  the  rest  and  residue  of  my  es- 
tate, upon  the  termination  of  said  trust,  I  de- 
sire to  have  distributed  pursuant  to  the  statute 
laws  of  the  state  of  Connecticut  to  my  next  ot 
kin,  with  the  exception  of  my  niece,  Lydia  P. 
Murphy  of  Plainfield,  New  Jersey,  to  whom  I 
give  the  sum  of  one  dollar  ($1.00)  only." 

The  will  was  admitted  to  probate,  and 
the  trustee,  acting  as  executor,  by  appoint- 
ment under  a  clause  of  the  will  not  quoted 
here,  has  settled  the  estate.  The  trust  fund 
set  apart  by  the  will  is  still  held  and  being 
administered  by  the  defendant  trustee. 

On  April  27,  1912,  the  pUintiff,  in  her  own 
right  and  as  the  qualified  administratrix 
of  her  deceased  mother's  estate,  made  a  de- 
mand in  writing  upon  the  trustee,  reciting 


In  substance  tlie  terms  of  her  fiitfaer's  will, 
the  proceedings  In  the  court  of  probate,  the 
value  of  the  trust  fund,  approximating  $312,- 
(XX),  and  concluding  as  follows: 

"Whereas  the  undersigned  individually  or  as 
such  administratrix,  or  both,  is  entitled  to  all  of 
said  property  under  said  will,  and  has  the  right 
to  the  immediate  possession  of  all  of  the  same  ex- 
cept forty  thousand  dollars  ($40,000)  in  cash  or 
securities,  or  such  other  sum  of  money  as  may 
be  reasonably  held  by  said  trustee  in  order  to 
pay  in  full  the  legacies  given  by  the  sixth  arti- 
cle of  said  will  upon  the  death  of  said  Caroline 
E.  Ackerman: 

"Now,  therefore,  I,  the  said  Caroline  E.  Ack- 
erman, individually  and  as  administratrix  of 
the  estate  of  Ellen  D.  Ackerman,  do  hereby  de- 
mand that  you,  the  said  Union  dc  New  Haven 
Trust  (Company,  trustee  as  aforesaid,  pay  over, 
convey  and  deliver  to  me  individually  and  as 
administratrix,  all  of  the  real  and  personal 
property  held  by  you  as  said  trustee  nnder  said 
will  of  said  Theodore  J.  Ackerman,  except  forty 
thousand  dollars  ($40,(X)0)  in  cash  or  securities, 
or  such  other  amount  as  may  be  reasonably  nec- 
essary as  aforesaid,  to  be  retained  and  held  by 
you  as  said  trustee  under  the  terms  of  said  trust 
created  by  said  wilL" 

The  trustee  declined  to  turn  over  the 
property  as  demanded,  and  this  action  was 
brought  In  November,  1912.  All  the  defend- 
ants, except  the  diaritable  corporations 
named  as  beneficiaries  in  the  sixth  clause  of 
the  wUI  "may  and  do  claim  to  have  an  estate, 
title,  and  interest  In  said  residuary  estate," 
adverse  to  that  claimed  by  the  plaintiff. 
The  defendants  include  the  nephews  and 
nieces  referred  to,  and  the  minor  children 
of  some  of  them.  Other  averments  in  the 
complaint  are  without  bearing  here,  and  it 
nowhere  appears  that  any  present  dalm 
to  the  fund  or  to  any  portion  of  it  has  been 
made  by  any  of  the  parties  defendant  out 
of  possession,  named  in,  or  having  a  possi- 
ble interest  under  the  terms  of,  the  will. 

By  way  ot  relief  In  this  situation  the 
plaintiff  asks:  (1)  An  order  In  the  nature 
of  interpleader  that  the  defendants  file  and 
state  their  claims  to  the  fund;  (2)  a  con- 
struction of  Mr.  Ackerman's  will  by  virtue 
of  the  terms  of  chapter  174  of  the  Public 
Acts  of  1916;  (8)  a  determination  of  the 
meaning  and  legal  effect  of  the  words  "next 
of  Wn"  as  used  by  the  testator;  (4)  a  ter- 
mination of  the  trust  or  an  adjudication  that 
It  has  terminated;  (6)  a  determination  of 
the  amount  to  be  held  by  the  trustee  for 
the  payment  of  the  legacies  provided  for  in 
the  sixth  clause  of  the  will;  (6)  an  order 
that  the  trustee  pay  over  the  balance  of  the 
fund  to  the  plaintiff.  To  this  complaint  the 
defendant  trustee  and  certain  of  the  de- 
fendant nephews  and  nieces  demurred  npon 
various  grounds,  and  their  demurrers  were 
sustained — ^the  trial  court  filing  no  explana- 
tory memorandum,  and  not  specifying  the 
precise  grounds  upon  which  its  ruling  was 
based.  Such  of  the  assigned  grounds  as  are 
dedsive  of  the  case  axe  sufficiently  indi- 
cated in  the  opinion.  A  Judgment  for  the  de- 
fendants followed  this  action  of  the  court, 
and  the  appeal  assigns  error  in  the  court's 
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rnling  aa  upon  eadi  groniid  of  demurrer 
assigned,  in  the  court's  claimed  construction 
of  the  wUI  fixing  tbe  continuanoe  of  the 
trust,  and  In  denying  the  plalntifl's  prayers 
for  relief. 

Henry  Stoddard  and  James  Dwight  Dana, 
both  of  New  Haven,  for  appellant  William 
A.  Wright,  of  New  Haven,  for  appellee  UnlMi 
Ic  New  Haven  Trust  Co.  George  T>.  Watrous, 
ct  New  Haven,  and  Leslie  M.  Daniel,  of  New 
Toi^  City,  for  appellees  Ackerman  and  oth- 
ers. 

CASH,  3.  (after  stating  the  facts  as  abov«). 
[1]  The  three  essential  claims  for  relief 
which  call  f<H'  consideration  upon  the  stated 
facts  are :  A  judgment  of  Interpleader,  a  oon- 
Btructlon  of  the  will,  and  a  termination  of 
the  trust  The  first  has  no  merit  Our  stat- 
ute dealing  with  equitable  actions  In  tbe  na- 
ture of  Interpleader  (Oen.  St  |  1019)  has 
been  construed  with  a  liberal  regard  for  its 
remedial  character  (Union  Trust  Co.  v.  Stam- 
ford Trust  Co.,  72  Conn.  86,  43  Atl.  656),  but 
this  case  is  outside  Its  Intent  and  lacks  Its 
requirements.  The  plaintiff  stands  alone  in 
asserting  a  right  hostile  to  the  trustee's  pres- 
ent possession  and  control  of  the  fund.  No 
one  else  voices  a  claim  to  it  or  is  said  to. 
Not  only  is  this  true,  but  the  complaint  nega- 
tives the  possibility  of  an  attitude  on  tlie 
part  of  any  other  of  the  defendants  at  once 
adverse  to  both  Miss  Ackerman  and  the  trus- 
tee. Only  upon  a  termination  of  tbe  trust 
can  any  benefldary  under  the  wUl  assert  a 
present  right  to  the  fund  or  to  any  part  of  it, 
and  it  is  confessedly  only  through  acquiescence 
In  the  soundness  of  the  plaintiff's  contention 
that  a  present  termination  of  the  trust  can 
be  sought  In  the  nature  of  things  there 
can  be  no  triangular  dispute,  even  if  one 
were  alleged.  There  must  of  necessity  be  an 
alignment  of  parties,  on  this  Issue,  rither 
with  tbe  plaintiff  or  with  the  trustee.  In 
this  aspect  of  the  case,  therefore,  the  con- 
troversy is  one  essentially  between  Miss  Ac- 
kerman and  tbe  trustee,  and  no  procedure  by 
way  of  interpleader  is  involved. 

The  two  remaining  claims  are  In  a  meas- 
ure correlated.  The  first  and  second  reasons 
of  appeal  assign  error  on  tbe  part  of  the  trial 
court  "In  construing  the  said  will,"  and  so 
In  a  sense  perhaps  Imply  that  what  the  de- 
murrer challenged  the  court's  power  to  do, 
the  court  has  actually  done  In  Its  ruling  and 
its  judgment 

[2]  Within  certain  limits  a  construction  of 
the  will  Is  necessarily  Involved  In  determin- 
ing the  duration  of  the  trust  which  It  creates, 
and  the  consequent  rights  of  the  plaintiff  to 
any  of  the  relief  asked  for.  This  is  Inciden- 
tal to  the  action,  and  to  a  proper  settlement 
of  the  Initial  question  as  to  whether  the 
plaintiff  has  any  foothold  in  court  upon  the 
facts  which  the  record  discloses.  It  is,  how- 
ever, quite  distinct  from  a  determination  of 
the  fall  scope,  meaning  and  effect  of  the 


will's  trust  provisions,  and  of  the  precise 
destination  of  the  fund.  The  incidental,  and, 
as  in  this  case,  merely  partial  construction 
of  such  an  Instrument  for  a  limited  and  sub- 
ordinate effect,  differs  materially  from  that 
called  for  where  the  avowed  purpose  of  the 
proceeding  is  to  secure  a  construction  of  the 
will  for  the  information  of  one  charged  with 
the  duty  of  carrying  out  its  directions. 

The  limitations  attaching  to  this  latter 
class  of  cases  are  defined  in  Belfield  v.  Booth, 
63  Conn.  299,  309,  27  AtL  685,  588.  Such  a 
suit  in  its  nature  seeks  solely  the  court's  aid 
for  the  adminlatration  of  a  trust  in  the 
broader  sense  of  that  term,  and  is  properly 
brought,  only  by  one  in  a  position  to  ask,  and 
so  entitled  to  receive  this  assistance. 

"It  rests  upon  the  ground  that  the  plaintiff  oc- 
cupies a  positian  of  trust,  •  •  •  and  that  be 
cannot  safely  discharge  the  duties  of  his  office 
without  the  advice  and  protection  of  a  court  of 
chancery." 

[8]  With  this  distinction  in  mind,  the  first 
if  not  the  controlling  question  here  is  as  to 
the  present  status  of  the  trust  While  this 
action  is  not  brought  by  one  in  whom  the 
right  to  seek  the  court's  advice  is  recognized. 
Its  purpose  to  secure  a  construction  commen- 
surate with  that  proi>erly  sought  in  such  a 
case  Is  manifest  Certainly,  therefore,  if  the 
trust  remains  an  active  one,  the  plaintiff  is 
in  no  position  to  ask  for  a  construction  of  the 
will,  unless  a  recent  act  of  the  Iiegislature 
which  will  be  considered  later.  In  its  present 
bearing,  has  given  her  a  right  of  action  which 
did  not  exist  when  the  suit  was  brought 

Mr.  Ackerman's  will  provides  for  the  pay- 
ment of  the  income  from  the  trust  fund 
equally  to  the  wife  and  daughter,  and  upon 
the  death  of  either,  payment  of  the  whole  in- 
come thereafter  to  the  survivor.  This  dispo- 
sition of  the  income  is  to  continue,  and  pay- 
ment of  the  legacies  for  charitable  purposes 
and  to  the  two  nephews  is  withheld,  tmtil 
"the  death  of  both  my  wife  and  daughter," 
when  "said  trust  Is  to  terminate."  There 
could  be  no  plainer  or  more  positive  expres- 
sion of  intention,  nor  one  less  open  to  the 
charge  of  doubtful  meaning.  If  these  explicit 
directions  are  to  be  respected,  It  is  of  course 
legally  impossible  to  now  determine  the  pre- 
cise ultimate  destination  of  the  fund,  no  mat- 
ter what  construction  may  be  given  the 
words  "next  of  kin"  in  Mr.  Ackerman's  use 
of  them.  To  open  the  door  to  a  present  ter- 
mination of  the  trust,  the  case  must  fall 
squarely  within  the  rule  which  equity  applies 
where  that  result  is  sought.  The  conditions 
which  this  test  exacts  are  Qiat  an  the  parties 
In  Interest  unite  in  seeking  the  termination, 
that  every  reasonable  ultimate  purpose  of  the 
trust's  creation  and  existence  has  been  ac- 
complished, and  that  no  fair  and  lawful  re- 
striction imposed  by  the  testator  will  be  nul- 
lified or  disturbed  by  such  a  result  The  case 
which  the  complaint  discloses  answers  the 
test  In  none  of  these  requirements,  and  cer- 
tainly in  dealing  with  tbe  last  of  them  the 
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court  mKSt  tsddlge  eTery  presnmptlon  In  fa- 
vor of  the  clear  and  positive  restrictions 
which  Mr.  Ackerman  has  himself  imposed. 
Mason  T.  R.  I.  Hospital  Trust  Ca,  78  Conn. 
81,  61  AtL  67,  8  Ann.  Cas.  686;  Hoffman  t. 
N.  B.  Trust  Co.,  187  Mass.  205,  72  N.  K.  052 ; 
Glaflln  V.  Claflin,  149  Mass.  19,  20  N.  B.  464, 
8  L.  R.  A.  870,  14  Am.  St  Rep.  393.  It  is 
apparent  not  only  that-  the  trust  was  not 
terminated  by  the  death  of  the  widow,  but 
that  its  termination  is  beyond  the  present 
reach  of  a  court  of  equity. 

[41  If,  then,  the  trust  must  continue  during 
the  life  of  Miss  Ackerman,  the  single  remain- 
ing question  is  whether  she  is  entitled  as  the 
case  reaches  us  to  a  construction  of , the  wllL 
For  the  reasons  already  considered  she  has 
no  such  right  unless  tt  is  given  by  chapter 
174  of  the  Public  Acts  of  1915,  which  is  In 
terms  made  applicable  to  cases  then  pending. 
This  act  amends  section  4053  of  the  General 
Statutes,  which,  in  a  slightly  amended  form, 
has  recently  existed  as  chapter  54  of  the  Pub- 
lic Acts  of  1913.  Under  the  hitherto  suffi- 
ciently accurate  designation  of  an  act  con- 
cerning actions  to  settle  title  to  land,  it  has 
been  frequently  before  this  court.  In  Its 
present  amended  form  it  provides: 

"An  action  may  be  brought  by  any  person 
claiming  title  to,  or  any  interest  in,  real  or 
personal  property,  or  both,  against  any  person 
who  may  claim  to  own  the  same,  or  any  part 
thereof,  or  to  have  any  estate  in  the  same,  ei- 
ther in  fee,  for  years,  for  life,  in  reversion,  or 
remainder,  or  to  have  any  interest  in  the  -same, 
or  any  lien  or  Inenmbrance  thereon,  adverse  to 
the  plaintiff,  or  in  whom,  the  land  records  dis- 
close any  interest,  lien,  claim,  or  title  conflict- 
ing with  the  plaintiff's  claim,  title,  or  Interest, 
and  whether  the  plaintiff  is  entitled  to  the  imme- 
diate or  exclusive  possession  of  such  property, 
for  the  purpose  of  determining  such  adverse  es- 
tate, interest,  or  claim,  and  to  clear  up  all 
doubts  and  disputes,  and  to  quiet  and  settle  the 
title  to  the  same." 

The  history  of  the  act  in  Its  long-recog- 
nized form,  the  reasons  which  gave  birth  to 
it,  and  the  limited  scope  of  its  purpose  and 
beneficial  activities  are  detailed  in  Foote  v. 
Brown,  78  Conn.  369,  62  AO.  667.  Nothing 
can  more  forcibly  expose  the  radical  depar- 
ture of  this  amendment  from  the  legislative 
intention  in  framing  the  original  act  than 
the  opinion  in  that  case.  First  enacted  for 
the  relief  of  an  owner  of  land,  in  possession 
and  hampered  In  his  assertion  of  absolute  ti- 
tle by  the  claims  of  others  to  certain  contin- 
gent remainder  Interests  in  the  property,  the 
act  in  its  present  shape  Is  extended  In  the 
broadest  terms  to  embrace  personal  proper- 
ty, and  to  determine — by  the  same  method  of 
procedure  that  the  original  act  prescribed — 
any  and  every  right  or  interest  that  may  at- 
tach to  the  property  Involved. 

The  legislation,  however,  is  of  a  remedial 
character  and  must  receive  a  liberal  con- 
struction. For  the  purposes  of  this  case  we 
may  assume  that  whether  or  not  of  limited 
application,  it  has  a  legitimate  field  of  ope^- 


tion  in  Its  extended  form.  The  qoestion  of 
present  moment— and  in  view  of  our  conclu- 
sions the  controlling  one — is  whether  the 
plalntlfC's  case  is  fairly  within  the  statute 
upon  a  reasonable  construction  of  the  com- 
plaint. We  think  not  Its  obvious  and  sin- 
gle aim  is  to  secure  the  fund  for  the  plain- 
tiff, and  to  secure  it  now.  Her  case,  as  fram- 
ed, is, made  to  rest  upon  her  claim  of  an  ab- 
.solute  and  present  title,  and  that  this  title 
be  recognized  by  a  terminatiqn  of  the  trust, 
a  release  of  the  fund  from  its  restrictions 
and  a  surrender  of  it  to  herself.  No  claim  is 
made  that  in  the  event  of  a  denial  of  this 
proposition,  the  plaintiff  is  still  aggrieved  by 
uncertainties  as  to  the  will's  further  mean- 
ing. At  least  in  its  present  form,  the  com- 
plaint cannot  bear  the  constructiou  neces- 
sary to  support  such  a  claim,  or  a  prayer 
for  relief  based  upon  it  Every  question 
fairly  presented .  by  the  pleadings  as  they 
stand,  is  as  a  fact  disposed  of  by  an  adju- 
dication that  the  trust  Is  a  live  and  continu- 
ing one.  The  entire  case  turns  logically  up- 
on this  vital  element  of  it 

For  the  reasons  indicated  the  court  cor- 
rectly sustained  the  demurrers  to  the  substt- 
toted  complaint,  and  properly  rendered  Judg- 
ment for  the  defendants. 

There  is  no  error.  The  other  Judges  con- 
curred. 


EnrGIENIO  ICE  CO.  V.  CONNECTICUT  CO. 

(Supreme  Court  of  Eirrors  of  Connecticut    Dec. 

17.  1915.) 

1.  Street  RjULitOAns  <e=3l02— Loabiutt  fob 

INJUKIES  —  INJUBIES  AVOIDABLE  NOIWITK- 
BTANDING   CONTBIBUTOBY   NEGLIGENCE. 

Though  the  driver  of  a  motor  truck,  damag- 
ed in  a  collision  with  a  street  car,  negligent^ 
drove  into  a  place  of  danger  in  front  of  the  ap- 
proaching car,,  if  thereafter  he  acted  with  due 
care  and  no  negligent  conduct  on  his  part  com- 
plicated the  situation  or  entered  into  it  as  a 
factor,  and  reasonably  prudent  conduct  on  th* 
part  of  the  motorman  after  he  became,  or  in  the 
exercise  of  due  care  should  have  become,  aware 
of  the  peril  to  which  the  truck  was  exposed. 
would  have  prevented  the  collision,  his  failorc  to 
so  conduct  himself  amounted  to  Bupervening 
negligence  which  would  be  regarded  as  the  prox- 
imate cause  of  the  collision  and  relegated  the 
truck  driver's  prior  negligence  to  the  position 
of  a  remote  cause. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  U  186, 194, 200, 203 ;  Dec.  Die 
«ss>102.] 

2.  Stbeet  Railboads  €=»102— Liabilitt  vok 

IlTJUBIKS — CONCUBRINO  NEOLIOSNCB. 

If,  after  the  driver  of  an  automobile  tmdt 
drove  into  a  position  of  danger  in  front  of  an  ap- 

?iroaching  street  car,  both  he  and  the  motorman 
ailed  to  exercise  reasonable  prudence,  the  case 
was  one  of  concurrent  negligence,  and  both  par- 
ties were  proximate  contributors  to  the  reault- 
Ing  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  186,  194,  200,  203 :  Dw:. 
Dig.  «=»102.] 

Appeal  from  Superiw  Court,  NewHavea 
County ;   Luden  F.  Burpee,  Judge. 
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AcUon  by  the  Hygleiiic  Ice  Ooitapany 
against  the  Connectlcnt  Company  to  recover 
damagea  for  Injuries  to  the.  plaintUTs  motor 
track  through  a  collision  with  a  street  rail- 
way car  of  the  defendant  which  was  alleged 
to  hare  been  caused  by  the  negligence  of  its 
eerranta.  The  case  was  tried  to  a  Jury,  and 
the  coart,  upon  motion  of  the  defendant,  di- 
rected a  verdict  in  its  favor,  and  £rom  the 
Judgment  thereon  plaintiff  appeals.  B«ver»- 
«d,  and  new  trial  ordered. 

.  Dixwell  avenue,  a  main  thoroughfare  in 
Vew  Haven,  leads  easterly  from  the  suburba 
Into  the  center  of  the  city.  Bassett  street  Is 
a  side  street  which  crosses  It  substantially  at 
right  angles.  Double  tracks  of  the  defendant 
are  laid  in  the  center  of  Dixwell  avenue 
One  of  the  plainttfTg  motor  trucks,  in  the 
control  of  its  servant,  was  proceeding  easter- 
ly along  the  southerly  or  right-hand  side  of 
Dtrwell  avenue,  approaching  Bassett  street, 
when  tl^e  driver  turned  to  the  left  to  cross 
the  tracks  of  the  defendant  and  enter  Bassett 
street  When  he  was  proceeding  across  the 
tracks  and  his  truck  was  nearly  clear  of 
them,  one  of  the  defendant's  cars,  going  west- 
«rly,  struck  the  right-hand  rear  wheel  of  the 
truck,  and  caused  the  damage  which  was  the 
subject  of  the  suit  No  curve  in  the  street 
obstructed  the  vision  in  either  direction  at 
or  near  the  point  of  accident 

J.  Bimey  Tuttle,  of  New  Haven,  for  ap- 
pellant Thomas  M.  Steele  and  Carroll  0. 
Hlncks,  both  of  New  Haven,  for  appellee. 

PRENTICE,  O.  J.  (after  stating  the  facts 
as  above).  [1,Q  Clearly  there  was  evidence 
tending  to  establish  negligence  on  the  part  of 
those  In  diarge  of  the  operation  of  the  de- 
fendant's car  meriting  submission  to  the  Jury. 
There  was  also  evidence  worthy  of  the  Jury's 
•consideration  in  support  of  the  defendant's 
contention  that  the  plaintiff's  servant  in  con- 
trol of  the  motor  truck  failed  to  exercise  due 
care  when  he  tamed  across  the  defendant's 
tracks  with  the  car  approaching.  It  may  be 
assumed,  for  the  purposes  of  this  case,  with- 
out so  deciding,  that  this  evidence  was  so 
'Conclusive  as  to  compel  a  finding  that  be  was 
so  negligent.  Tliat,  however,  did  not  cover 
the  whole  field  of  Inquiry  for  the  trier.  It 
still  remained  to  be  determined  whether  this 
negligence  on  the  part  of  the  plaintiff's  driver 
was  sndt  as  entitled  It  to  be  regarded  as  a 
proximate  cause  of  the  accident,  thereby  de- 
feating the  plalntlfrs  right  of  recovery,  or 
only  a  remote  caose.  Nehrlng  t.  Ccnmectlcnt 
Co.,  86  C<Hm.  109,  117,  84  Att.  SOI,  S24,  45 
Lw  R.  A.  (N.  S.)  890,  902.  The  answer  to  this 
question  Involved  an  inquiry  into  the  conduct 
of  the  two  parties  to  the  affair  subsequent 
to  the  time  the  truck  driver  gnlded  his  ma- 
chine into  a  place  of  danger.  If  the  latter 
theceaftn  acted  with  dne  care,  and  no  neg- 
ligent conduct  on  bis  part  complicated  the 
situation  or  entered  into  It  as  a  factor,  and 


ifeasonably  prudent  conduct  on  the  part  Of  the 
motorman,  after  he  became,  or  In*  the  ezerr 
dse  of  due  care  should  have  become,  aware 
of  the  peril  to  which  the  truck  was  exposed, 
would  have  prevented  the  collision,  his  fail- 
ure to  so  conduct  himself  would  amount  to 
supervening  negligmce  on  his  part  which 
would  be  regarded  as  the  proximate  cause  of 
the  accident  which  resulted,  and  relegate  the 
truck  driver's  prior  negligence  to  the  posi- 
tion of  remote  cause  only.  If,  on  the  other 
band,  the  truck  driver's  subsequent  conduct 
failed  to  measure  up  to  the  standard  of  rea- 
sonable prudence,  the  situation  would  be 
different,  and  similar  conduct  on  the  part  of 
the  motorman  might  create  one  of  concurrent 
negligence ;  both  parties  in  that  event  being 
proximate  contributors  to  the  result  Nehr- 
lng V.  Conn.  Co.,  86  Conn.  100,  120,  84  Atl. 
301,  624,  46  Ia  B.  A.  (N.  S.)  896,  902.  Upon 
these  matters  the  evidence  furnished  f&.lr 
questions  of  fact  for  the  Jury  to  determine 
under  appropriate  instructions,  and  the  court 
could  not  properly  withdraw  th«n  from  Its 
consideration. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


OADWKLIi  V.  CONNBOnOUT  CO. 

(Supreme  Court  of  Errors  of  Connecticat    Dec. 
17,  1915.) 

1.  Affbal  and  Bbbob  ^=3684— Bcooko— Mai- 

XEBS  Pbessnted  fob  Rbvixw. 

Reasons  of  appeal  asserting  that  the  court 
was  wrong  in  finding  certain  facts  from  the  evi- 
dence or  without  evidence  could  not  be  snstained, 
where  appellant  did  not  have  the  evidence  made 
part  of  the  record  nor  move  to  have  the  finding 
corrected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2910,  2916.;  Dec.  Dig.  «=» 
094.1 

2.  Appeal  and  E?bbor  <3=9728— Rxasons  or 

APPEAI/— SUFFICMN  OT. 

A  reason  of  appeal  asserting  that  the  court 
erred  in  excluding  the  evidence  "set  forth  in  part 
2  of  the  finding  of  facts"  was  too  general  in 
its  assignment  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3010-3012 ;  Dea  Dig.  <&=> 
72a] 

3.  Appeal  and  Bbbob  ^=>1058  —  Habmlbss 
EtfBOB  —  Exclusion  at  Evidbncx  Attkb- 

WABDB  ADUITIKO. 

The  exclusion  of  a  question  did  not  injure  a 
party,  where  it  was  afterwards  asked  and  an- 
swered. 

.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  §g  4195,  4200-4204,  4206; 
Dec.  Dig.   <S=»1058.] 

Appeal  from  Superior  Court,  Hartford 
County;   Lncien  F.  Burpee,  Judge. 

Action  by  William  H.  Cadwell  against  the 
Connecticut  Company  In  the  nature  of  tres- 
I^ss  for  constructing  and  using  railroad 
tracks  over  a  public  highway  in  front  of 
land  belonging  to  plaintiff;  the  fee  of  the 
highway   being  alleged   to   be   in  plaintiff. 
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Trial  to  the  court,  and  judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

The  fifth  reason  of  appeal  was'  that  the 
court  erred  'In  excluding  the  evidence  set 
forth  In  part  2  of  the  finding  of  facts." 

Charles  H.  Mitchell,  of  New  Britain,  for 
appellant.  John  T.  Robinson  and  Frands  W. 
Cole,  both  of  Hartford,  for  appellee. 

PER  CURIAM.  [1-8]  The  first,  sixth, 
seventh,  and  eighth  reasons  of  appeal  are 
that  the  court  was  wrong  in  finding  certain 
facts  from  the  evidence  or  without  evidence. 
The  plalQtlflf  has  not  been  careful  to  have  the 
evidence  made  part  of  the  record,  nor  has 
he  moved  to  have  the  finding  corrected,  so 
that  there  la  nothing  in  the  record  to  sus- 
tain these  reasons  of  appeal.  The  record  does 
not  show  that  the  court  held  as  alleged  in 
the  second,  third,  fourth,  and  ninth  reasons 
of  appeal,  so  that  there  Is  nothing  to  sup- 
port these  assignments  of  error.  The  fifth 
reason  of  appeal,  which  relates  to  the  admis- 
sion of  evidence,  is  too  general  in  its  assign- 
ment of  error  to  comply  with  the  rule;  but 
from  an  examination  of  part  2  of  the  finding, 
which  is  referred  to  in  this  reason  of  ap- 
peal, it  appears  that  the  plaintiff's  question 
which  was  ruled  out,  and  the  ruling  ex- 
cepted to,  was  afterwards  asked  by  him  and 
the  answer  received,  so  that  the  plaintiff 
was  not  injured  by  the  first  rulings,  assuming 
those  rulings  to  have  been  wrong.  The  court 
found  all  the  facts  in  issue  in  favor  of  the 
defendant,  and  there  Is  nothing  upon  the 
record  which  shows  the  findings  or  ruUngs  to 
have  been  wrong. 

There  is  no  error. 


CRAMER  V.  RE3BB. 

(Supreme  Court  of  Errors  of  Connecticut 
October  Term,  1916.) 

1.  Appkai.  and  Errob  «=»353— Timk  fob  Ap- 
PEAUwo— Extension  or  Timk. 

Under  Gen.  St.  1902,  8  TOl,  providing  that 
the  judge  may  for  due  cause  shown  extend  the 
time  for  filing:  an  appeal  or  for  filing  notice  of 
api>eal,  the  judge's  authority  in  this  respect  is 
limited  by,  and  cannot  extend  beyond,  the  stat- 
utory authority. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1920-1922;  Dec.  Dig.  «=» 
853.] 

2.  Appkax  and  Bbbor  «=>343— Tims  tob  Ap- 
PBALiNo — Statutory  Pbovisions. 

Under  Gen.  St  1902,  {  792,  providing  that, 
if  it  becomes  necessary  for  the  proper  presenta- 
tion of  questions  of  law  that  there  should  be  a 
finding  of  facts,  the  judge  shall  upon  request  of 
the  party  giving  n<mce  of  appeal  make  such 
necessary  finding,  and  that  in  such  cases  the 
appeal  need  not  be  filed  until  ten  days  after  such 
finding  has  been  filed  and  the  party  giving  no- 
tice of  appeal  has  been  notified  thereof  by  the 
clerk,  and  section  705,  providing  that,  if  either 
party  files  a  motion  to  correct  or  add  to  the 
finding,  he  may  annex  thereto  written  excep- 
tions to  any  finding  of  a  fact  or  to  any  refusal 
to  find  a  fact  and  all  evidence  claimJed  to  be 


material,  where  a  party  attempted  to  correct  the 
finding  under  section  795,  and  his  motion  to 
correct  it  was  in  part  granted,  the  period  in 
which  to  take  the  appeal  expired  ten  days  after 
the  notification  to  coxmsel  ol  the  refiling  of  the 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  1889-1904;   Dec.  Dig.  <S=> 

3.  Appeal  and  Ebbob  $=3343— Tiue  tob  Ap- 
pealing— Extension  or  Time. 

Under  Gen.  St  1902,  §!  792,  795,  r^tive 
to  the  making  and  correction  of  findings,  section 
797  providing  that  in  lieu  of  the  method  of  cor- 
recting the  finding  provided  in  preceding  8e<>- 
tions  either  party  may  file  a  copy  of  the  evi- 
dence and  rulings  duly  certified  by  the  stenog- 
rapher with  a  motion  that  such  evidence  and 
rulings  be  made  a  part  of  the  record,  and  that 
it  shall  thereupon  be  the  court's  duty  to  certi- 
fy a  statement  of  the  evidence  and  mlingB  and 
cause  it  to  be  made  and  printed  as  a  part  <^ 
the  record,  and  Practice  Book  190S,  p.  268,  | 
9,  providing  that  the  denial  of  a  motion  to  cor- 
rect the  finding;  cannot  be  made  aa  such  a  reap 
son  of  appeal,  but  that  written  exceptions  to 
the  finding  of  a  fact  or  to  the  refusal  to  find 
what  is  claimed  to  be  a  fact  may  be  pursued 
in  an  appeal,  assignments  of  error  on  appeal 
may  not  be  baaed  on  the  denial  of  a  motion 
to  correct,  and  excei^tions  to  such  denial  are 
unknown  to  the  practice,  and,  where  a  party  ex- 
cepted to  the  denial  of  a  motion  to  correct  tie 
finding  and  upon  suggestion  of  the  court  filed 
a  copy  of  the  evidence  which  the  judge  there- 
upon filed  and  made  a  part  of  the  record,  such 
proceedings  did  not  extend  the  time  for  ffling 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  iS  1889-1904 ;  Dec.  Dig.  «=> 
343.] 

4.  Appeai.  and  Ebbob  i8=>804  —  Delay  in 
Taking  Appeal— Remedy. 

A  plea  in  abatement  and  not  a  motion  to 
erase  is  the  proper  method  of  taking  advantage 
of  a  party's  failure  to  seasonably  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  58;   Dec.  Dig.  «=>804.] 

Appeal  from  Superior  Court,  Middlesex 
County;   Edwin  B-.  Gager,  Judge. 

Action  by  Charles  W.  Cramer  against  Jos- 
eph Reeb.  E^om  a  judgement  In  favor  of 
plaintiff,  defendant  appealed,  and  in  this 
court  plaintiff  filed  a  motion  to  erase  and  a 
plea  in  abatement  To  defendant's  answer  to 
plea  in  abatement  plaintiff  demurred.  Mo- 
tion to  erase  denied,  and  demurrer  to  an- 
swer sustained. 

Bertrand  E.  Spencer,  of  Middletown,  Id 
support  of  the  plea  in  abatement  Daniel  J. 
Donahoe,  of  Middletown,  in  opposition  to  the 
plea  in  abatement 


WHEELER,  J.  The  appellee  pleaded  in 
abatement  that  after  the  finding  was  filed  the 
defendant  filed  his  written  motion  to  correct 
the  same,  and  the  judge  granted  the  motion  ia 
part,  and  in  part  denied  it,  and  thereafter  the 
finding  was  reflled,  and  counsel  notified,  and 
that  the  appeal  was  filed  more  than  ten  days 
after  such  refiling  and  notification.  In  his 
answer  the  defendant  pleads  as  new  matter 
that  he  duly  excepted  to  the  refusal  of  the 
court  to  find  as  requested,  and  at  the  sug- 
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gestloii  of  the  court  filed  a  duly  oertifled  copy 
of  the  evidence,  which  the  Judge  on  July  8, 
1915,  filed  and  made  a  part  of  the  record, 
and  that  thereafter,  on  July  13,  1916,  the  de- 
fmdant  took  hla  appeal.  So  that,  as  be  al- 
leces,  the  finding  was  actually  filed  July  0, 
1915.  The  plaintiff  demurred  to  this  answer 
because  it  did  not  appear :  (1)  That  the  ap- 
peal was  filed  within  ten  days  after  the  fil- 
ing of  the  finding  or  after  notification  to 
counsel;  (2)  that  the  exception  filed  by  the 
defendant  was  authorized  by  statute ;  and  (3) 
tbat  the  certified  copy  of  all  the  evidence 
was  any  part  of  the  finding  or  necessary  to 
the  filing  of  the  appeal. 

The  defendant  claims  his  appeal  was  pur- 
sued under  General  Statutes,  |  797,  and  tliat 
the  certification  of  the  evidence  by  the  judge 
was  an  extension  of  the  time  for  filing  such 
evidence.  The  defendant  Is  very  plainly 
In  error;  his  attempt  to  correct  the  finding 
was  begun  under  General  Statutes,  |  795, 
and,  BO  far  as  the  record  shows,  this  method 
lias  never  been  departed  from. 

A  finding  of  fbcts  was  necessary  In  this 
case ;  hence  the  appeal  nrast,  under  General 
Statutes,  I  792,  have  been  filed  within  ten 
dajrs  after  notification  to  the  parties  of  the 
refiling  of  the  finding  upon  the  decision  of 
the  motion  to  correct. 

[1]  Under  General  Statutes,  |  791,  the  judge 
may,  for  due  cause  shown,  extend  the  time 
for  filing  such  appeal.  It  does  not  appear 
that  the  judge  in  this  case  extended  the  time 
for  filing  the  appeal,  nor  was  he  requested 
so  to  da  His  authority  in  this  respect  is 
limited  by,  and  cannot  extend  beyond,  the 
statutory  authority.  Btdiells  v.  Walnwrlght, 
7«  Conn.  684,  038,  67  Atl.  121. 

[2]  Therefore  the  period  in  which  to  take 
this  appeal  expired  ten  days  after  the  notifi- 
cation to  counsel  of  the  refiling  of  the  find- 
ing. Wake  V.  Thorns,  78  Conn.  14,  60  AtL 
688.  And  this  period  was  long  prior  to  the 
filing  of  this  appeal. 

[1]  But  the  defendant  insists  that  the  pro- 
ceedings upon  the  exceptions  filed  by  him, 
and  the  certification  of  all  of  the  evidence  as 
a  part  of  the  record  on  appeal  by  the  judge, 
constituted.  In  effect,  an  extension  of  the 
ttme  for  filing  the  appeaL  We  do  not  think 
this  claim  tenable.  The  exceptions  filed  by 
the  defendant  were  to  the  denial  of  the  mo- 
tion to  correct.  Exceptions  of  this  kind  are 
unknown  to  our  practice.  Assignments  of 
error  on  appeal  may  be  based  upon  excep- 
tions to  the  finding,  but  not  to  a  denial  of  a 
motion  to  correct  Conn.  Pr.  Book,  p.  268, 
I  9;  Twining  v.  Goodwin  et  al.,  83  Conn. 
60O,  77  Aa  953,  Ann.  Cas.  18li^,  845. 

Had  these  exceptions  been  duly  taken  to 
the  finding,  the  extension  by  the  judge  of 
the  time  for  filing  them  could  not  be  held  to 
be  an  extension  of  the  time  for  taking  the 
appeal.  The  filing  of  the  exceptions  to  the 
finding  liears  no  relation  to  the  filing  of  the 


appeal  or  to  the  motion  to  extend  the  time 
for  filing  the  appeal.  Nor  does  the  certifi- 
cation of  the  evidence  affect  the  right  of  ap- 
peal. The  reasons  of  appeal  are  from  the 
findings  made  or  refused  and  not  from  the 
evidence.  The  c^ttflcatlon  of  the  evidence 
is  not  an  extension  of  the  time  for  filing  the 
appeal.  Hart  v.  Farchau  et  ux.,  83  Conn. 
316,  819,  76  Atl.  292;  Burke  v.  Wright,  75 
C<mn.  641,  644,  65  AtL  14.  Nor  U  the  evi- 
dence in  a  case  necessary  to  the  appeal  ex- 
cept when  the  exceptions  to  the  finding  re- 
quire Its  filing. 

The  defendant  is  not  unreasonably  preju- 
diced by  this  conclusion.  It  was  within  his 
power  to  have  secured  an  extension  of  time 
for  taking  his  appeal,  and  the  i«actlce  of 
our  trial  judges  in  granting  such  extensions 
is  neither  narrow  nor  illiberal. 

[4]  The  motion  to  erase  is  not,  the  plea  in 
abatement  Is,  the  proper  method  to  take  ad- 
vantage of  the  failure  of  a  party  to  season- 
ably appeal.  Slsk  v.  Meagher,  82  Conn.  376, 
73  Aa  785. 

The  motion  to  erase  is  denied.  The  demur- 
rer to  the  answer  to  the  plea  in  abatement  Is 
sustained.    The  other  judges  concurred. 


LAND  T.  UNITED   ELBOTRIO   MGHT  A 

WATER  CO. 

(Sivrema  Court  of  Errors  of  Connecticut    Dee. 

17,  1916.) 

1.  Death  <e=396  —  Wbonofoj,  Dkath  — Dah- 

AOEB. 

The  recovery  in  an  action  (or  wrongful 
death  la  the  economic  value  of  the  life  to  him 
whose  life  has  been  cut  off. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
DiK.  II  108,  109,  111-116,  120;  Dea  Dig.  <8=s» 
96.] 

2.  Death     «=397  —  Actions  —  Dauaqks  — 

AWABD. 

The  determination  of  the  recovery  in  aii 
action  for  wrongful  death  is  left  to  the  good 
judgment  of  the  trier  of  the  facts ;  the  dam- 
ages not  being  susceptible  of  accurate  pecun- 
iary  measurement 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  I  123 ;   Dec.  Dig.  <8=397.] 

3.  Death  ®=>98— Acttons— Awakd. 

An  award  of  $1,750  for  the  wrongful  death 
of  a  patrolman  9S  years  of  age,  who  was  in 
Rood  health,  was  earning  $2.26  a  day,  and  enti- 
tled to  receive  $3  after  18  months'  further  serv- 
ice, cannot,  though  deceased's  expectancy  was 
about  33  years,  be  held  so  inadequate  tbat  it 
may  be  set  aside. 

[Ed.  Note.— For  other  coses,  see  Death,  Cent 
Dig.  §  124;   Dec.  Dig.  <8i=»98.] 

4.  Death     «=»104  —  Actions  —  Wbongful 
Death— Instructions. 

Where,  after  indicating  thot  the  award 
was  to  be  measured  by  the  value  of  the  life  from 
the  standpoint  of  deceased,  the  court  charged 
that  oftentimes  the  only  element  to  be  consid- 
ered was  loss  of  earning  capacity,  and  such  was 
the  situation  in  the  instant  case,  a  further  di- 
rection that,  as  relevant  to  such  value,  the  Jury 
had  the  right  to  consider,  if  the  evidence  war- 
ranted it  the  a^e,  expectanc][  of  life,  physical 
and  mental  condition,  the  earnings,  and  probable 
occupation  and  earnings  of  deceased  had  he  Uv- 
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od,  the  Jiirjr  could  not  have  been  misled  by  foil- 
ure  of  the  court  to  direct  them  to  consider  the 
earning  capacity,  age,  and  expectancy  of  life, 
and  so  the  fbct  that  the  language  of  the  charge 
was  permissive,  instead  of  unperatiTe,  waa  not 
error. 

[Ed.  Note.— For  other  easea,  see  Death,  Cent. 
Vie-  §i  142-148;    Dec.  Dig.  <8=9l04.1 
8.  DkaTH      <S=9l04  —  AOTIONB  —  Wbonofui. 

Death— Instiojctions. 

The  charge  that  the  jury  shonld  take  into 
consideration  the  possibilities  of  accidents,  sick- 
ness, disability,  old  age,  and  the  like  was  not 
error,  as  directing  the  jury  to  consider  mere 
possibilities;  such  matters  being  ordinary  in- 
cidents to  life. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  IS  14^148;   Dec.  Dig.  (8=»104.] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Joel  H.  RJeed,  Judge. 

Action  by  John  F.  lane,  as  administra- 
tor, against  the  United  Electric  Light  &  Wa- 
ter Company  to  recover  damages  for  negli- 
gently causing  the  death  of  the  plaintiffs  In- 
testate. Verdict  for  the  plaintiff  for  $1,750. 
Motion  to  set  the  same  aside  on  the  ground 
of  the  Inadequacy  of  the  sum  awarded  de- 
nied, and  Judgment  upon  the  verdict,  from 
which  the  plaintiff  appealed,  alleging  as  er- 
ror the  court's  refusal  to  set  aside  the  ver- 
dict and  an  alleged  misdirection  In  the  charge 
respecting  the  snbject  of  damages.    Affirmed. 

See,  also,  88  Conn.  670,  92  AU.  430. 

EUlward  B.  K^Iey,  of  Waterbury,  for  ap- 
pellant. Walter  E.  Monagan,  of  Waterbnry, 
for  appellee. 

PRENTICE,  C.  J.  The  <mly  evidence  tondi- 
Ing  the  matter  of  damages  -  was  that  the 
plaintiff's  Intestate  was  Instantly  Ulled  by 
an  electric  current,  that  he  was  33  years  of 
age  at  the  time  of  his  death  and  In  good 
health,  that  the  exi>ectatlon  of  life  of  a  man 
Of  his  age,  according  to  the  mortality  tables, 
was  33  years,  and  that  he  was  a  patrolman 
In  the  police  department  of  the  dty  of  Wa- 
terbury, then  receiving  $2.25  a  day,  and  by 
the  rules  of  the  department  entitled  to  re- 
ceive |3  a  day  after  18  months'  further  serv- 
ice. 

[1]  The  amount  of  recovery  Is  this  state, 
where  the  injuries  received  have  resulted  in 
death.  Is  determined  from  the  standpoint  of 
the  deceased.  In  so  far  as  the  death  Is  con- 
cerned. Its  measure,  within  the  statutory 
limit,  is  the  value  of  the  life  to  him  whose 
life  has  been  cut  off;  and  this  value  Is  Its 
economic,  rather  than  its  sentimental,  value. 
Broughel  v.  Telephone  Co.,  73  Conn.  614,  620, 
48  Atl.  761,  84  Am.  St  Rep.  176;  Kling  v. 
Torello,  87  Conn.  301,  306,  87  Atl.  987,  46  L. 
R.  A.  (N.  S.)  930. 

[2,  S]  In  the  present  case  there  was  no  pain 
or  suffering  preceding  death  shown  to  en- 
hance the  damages.  The  only  evidence  pre- 
sented upon  which  a  claim  of  loss  is  predi- 
cated Is  that  indicating  loss  of  earning  ca- 
pacity by  reason  of  life  becoming  premature- 
ly extinct    The  Injury  is  thus  one  for  the 


measure  of  which  no  money  standard  is  or 
can  be  applicable,  and  the  elements  to  be 
considered  lie  largely  In  the  realm  of  uncer- 
tainty. Broughel  v.  Telephone  Ca,  73  Conn. 
'614,  620,  48  Atl.  751,  84  Am.  St  Rep.  176. 
What  the  Intestate's  length  of  days  would 
have  been  but  for  the  mishap  whldb  befell 
him  or  What  his  state  of  health  or  earning 
ability  cannot  be  known.  Therefore  the 
problem  of  estimating  damages  for  the  loss 
of  his  life  with  any  exactness  is,  as  In  every 
such  case,  and  many  another  where  damages 
are  sought,  one  beset  with  insurmountable 
difficulties.  The  law,  nevertheless,  under- 
takes to  do  Justice  as  best  It  can,  altbougfa 
of  necessity  crudely.  The  solution  of  the 
problem  Is  Left  to  the  trier's  good  Judg- 
ment. 

Such  problems  are  peculiarly  appropriate 
for  a  Jury's  deliberation,  in  which  12  individ- 
ual Judgments  are  set  to  the  task  of  estima- 
tion, and  the  verdict  Is  a  composite  of  the 
views  of  the  12.  The  fairness  of  the  result- 
ant award  cannot  well  be  subjected  to.  any 
recognized  test,  or  measured  by  any  certain 
standard.  It  may  be  so  palpably  Inadequate 
or  excessive  as  to  Indicate  that  It  was  In- 
fluenced by  Improper  considerations,  and  In 
such  case  should  be  set  aside;  and,  if  those 
Indications  are  too  plain  to  be  mistaken,  the 
appellate  court  should  not  hesitate  to  remedy 
the  trial  court's  failure  to  do  its  duty.  But 
where  the  matter  Is  submitted  to  a  Jury  of 
12  men  to  exercise  their  combined  Judgment, 
wide  latitude  must  be  accorded  to  them,  and 
their  'verdict  should  not  be  disturbed  for 
difference  In  Judgment  even  U  considerable. 

The  award  in  this  case  Is  a  small  one. 
Reasons  for  a  larger  one  can  easily  be  found. 
Nevertheless  It  represents  the  Judgment  of 
the  Jury  to  whom  its  determlnatlrai  Is  by 
law  intrusted,  and  the  trial  court  has  ap- 
proved of  It  as  one  which  reasonably  might 
have  been  reached.  We  are  therefore  not 
prepared  to  say,  in  view  of  the  uncertainties 
attending  the  subject  and  the  absence  of  a 
definite  standard  of  measurement  that  the 
verdict  Is  so  Inadequate  that  the  trial  court 
erred  in  not  setting  it  aside. 

[4]  The  trial  court's  Instructions  upon  the 
subject  of  damages  followed  quite  closely, 
in  substance  at  least,  the  language  of  this 
court  in  Broughel  v.  Telephone  Co.,  siQ>ra. 
The  only  criticisms  made  of  them  are:  (1) 
That  there  was  a  failure  to  charge  that  the 
Jury  "should  consider  the  probabilities  of 
the  duration  of  the  life  of  the  plalntUTs  in-. 
testate";  and  (2)  that  the  Jury  were  told- 
that  they  were  "to.  bear  In  mind  the  possl- 
bllltles  of  acddent  or  sickness  or  other  hap- 
penings which  might  Intervene  to  prevent 
the  earnings  or  affect  the  earning  capacity" 
of  the  intestate  had  he  lived. 

Both  criticisms  are  verbal,  rather  than 
substantial.  The  first,  as  It  Is  Interpreted 
by  the  brief  of  the  plaintiff's  counsel,  amounts 
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to  tbls:  That  the  court,  In  a  passage  In  Its 
charge  dealing  with  the  elements  to  be  con- 
sidered In  determining  the  amount  of  dam- 
ages recoverable,  used  language  permlBslve, 
and  not  Imperative,  In  form.  After  Indicat- 
ing that  the  amount  was  to  be  measured  by. 
the  value  of  the  life  from  the  standpoint  of 
the  deceased,  the  court  said  that  oftentimes 
the  chief  or  only  element  to  be  ocmsidered 
was  loss  of  earning  capacity,  and  that  such 
was  the  sitaatlon  in  tills  case.  It  then  added 
that: 

"Aa  rdevant  to  such  value,  70U  have  the  right 
to  consider,  if  you  find  the  evidence  warrants  it, 
the  age  ana  expectancy  of  life,  the  physical  and 
mental  condition,  the  earnings,  and  the  probablo 
oocnpation  and  earnings  of  the  deceased  had  he 
liveir 

The  error  charged  la  the  fallnre  to  use  the 
Imperative  in  this  sentence.  Bead  in  con- 
nection with  the  context,  the  language  of  the 
court  here  could  have  left  no  doubt  in  the 
mind  of  the  jurors  that  the  elements  enumer- 
ated by  the  court  were  to  be  taken  into  ac- 
count in  estimating  the  probable  future  earn- 
ing capacity.  They  could  not  reasonably 
have  gathered  the  idea  that  they  might  con- 
sider or  ignore  the  elements  enumerated  as 
it  pleased  them.  The  gist  of  the  instructions 
was  that  they  were  the  pertinent  subjects  of 
Inquiry  in  arriving  at  the  answer  to  the  ulti- 
mate question  to  be  determined. 

[f  1  The  passage  which  is  the  subject  of  the 
second  criticism  immediately  follows  the  one 
last  referred  to,  and  was  in  amplification  and 
farther  explanation  of  it.  Having  in  the 
former  sentence  told  the  jury  that  they  had 
the  right  to  consider  the  probable  earnings 
of  the  deceased  had  he  lived,  it  was  pertinent 
and  only  fair  to  remind  them  that  all  the 
natural  incidents  of  life,  which  in  the  normaA 
process  of  existence  might  be  expected  to  re- 
duce the  aggregate  earning  capacity,  should 
be  taken  into  account,  as  well  as  the  mere  pe- 
riod of  existence.  Accident,  sickness,  disabil- 
ity, old  age,  and  the  like  are  such  common  in- 
cidents of  life  that  they  are  to  be  expected  in 
greater  or  less  measure  by  all  men,  and  cer- 
tain of  them  especially  by  men  in  certain  em- 
ployments or  environments.  Any  true  esti- 
mate of  what  a  given  man  may  be  expected  to 
do  In  the  future,  especially  in  the  way  of  earn- 
ing, must  take  note  of  them,  and  one  which  ig- 
nores them  is  not  impartial.  As  in  estimating 
the  probable  duration  of  life  of  a  given  in- 
dividual we  take  into  account  the  average 
exi>erience,  so  in  estimating  his  probable 
earning  capacity  looking  to  the  future  we 
are  entitled  to  consult  human  experience  and 
Inquire  bow  It  is  with  the  average  man,  and 
the  average  man  in  his  position,  in  regard  to 
tboae  things  which  bear  upon  earning  power. 
In  neither  matter  can  anything  be  known. 
The  best  that  can  be  done  is  to  make  a 
forecast  by  the  aid  of  hnman  experience. 
This  forecast,  to  be  of  value,  must  take  into 
aoooont  all  material  factors.  So,  when  earn- 
ing capacity  is  concerned,  a  forecast  which 


omits  such  material  factors  as  disability  from 
whatever  cause  is  an  unfair  one. 

The  burden  of  the  criticism  which  is  made 
of  this  passage  is  that  the  Jury  were  thereby 
told  to  consider  mere  possibilities  in  estimat- 
ing damage,  and  the  case  of  Johnson  v.  Conn. 
Co.,  85  Conn.  438,  83  Atl.  530,  is  pohited  at 
as  forbidding  such  practice.  This  is  refined 
criticism  which  has  no  other  foundation  than 
the  use  by  the  court  of  the  word  "possibili- 
ties." In  fact,  the  things  of  which  the  court 
was  speaking  were  something  more  than  pos- 
sibilities. They  were  rather  probabilities 
based  upon  human  experience.  What  the 
court  meant,  and  what  the  jury  must  have 
understood  that  it  meant,  was  the  simple, 
common  sense  proposition  that  in  estimating 
the  loss  of  earning  capacity  there  was  to  be 
taken  into  ticcount  not  only  the  Intestate's 
expectancy  of  life  in  respect  to  its  length  of 
days,  but  also  its  expectancy  in  respect  to 
those  other  incidents  of  human  existence 
which  affect  one's  ability  to  work  and  earn. 

There  is  no  error.  In  tills  opinion  the  other 
Judges  concurred. 


RABINOWITZ  V.  AFTER. 

(Supreme  Court  of  Krrors  of  Connecticut.    Pec 
17.  1915.) 

1.  ArnAL  AND  Bbbob  «=>878— Rkview— Psb- 

B0N8   'EVTJTCiEV  TO'  AlXEOX  EbBOB. 

The  validity  of  a  judgment  in  favor  of  de- 
fendant is  not  in  issue  on  an  appeal  by  defend- 
ant only,  complaining  of  the  award  to  him  of 
nominal  damages  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  3673-8680;   Dec  Dig.  iS=> 

2.  Dakaoes  «=>78— Ijqqzsatxd  Dauaoks. 

Provision  of  a  contract  for  payment  of  a 
stipulated  sum  in  case  of  breach  is  treated  os 
one  for  liquidated  damages  if  the  damages  to 
be  anticipated  are  uncertain  in  amount  or  dif- 
ficult to  prove,  and  the  parties  intended  to  liq- 
uidate them  in  advance,  and  the  amount  stipu- 
lated is  a  reasonable  one;  that  is,  not  greatly 
disproportionate  to  the  presumable  loss  or  in- 
jury. 

[JEH.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  164,  166;  Dec.  Dig.  <S=>76.] 

3.  Damages    «=»76— Liquidated    Damagxs— 
Difficulty  of  Pboof. 

Regarding  validity  of  a  stipulation  for  liq- 
uidated damages  in  a  contract  for  exchange  of 
properties  worth  upwards  of  914,000  and  $2,200, 
the  damages  which  might  reasonably  be  an- 
ticipated from  breach  might  he  difficult  of  proof 
and  uncertain  in  amount. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  U  164,  166 ;  Dec.  Dig.  <8=»76.] 

4.  Appeal,  and  Ebbob  9=3S46— Review- Bea- 

BONABLENESB  OF   LIQUIDATED   DAKAGES. 

Absent  a  finding  of  fact  that  the  sum  of 
$600,  stipulated  as  Uquidated  damages  In  a  con- 
tract for  exchange  of  properties  worth  upwards 
of  $14,000  and  $2,200,  is  unreasonable,  or  of 
facts  making  such  conclusion  the  only  reason- 
able one,  the  reviewing  court  cannot  hold  it  un- 
reasonable as  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3347-3862,  8366 ;  Dec.  Dig. 
<8=84e.] 
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5.  Dahaoes  «3980  —  Liquidated  Damages  — 
Reasonabi^rbbb. 

The  test  of  unreasonableness  as  regards 
liquidated  damages  is  not  by  comparison  be- 
tween the  actual  damages  suffered  and  the  sum 
stipulated,  but  of  the  damage  which  might  rea- 
sonably have  followed  a  breach  with  the  sum 
stipulated. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {§  170-175 ;  Dec.  Dig.  <S=980.] 

6.  Damages  <s=s>85  —  Liquidated  Damages  — 

OlTEB  AFTEB  BBEAOH  TO  PERFORM.  _ 

The  offer  to  perform  after  breach  is  no  jus- 
tification for  not  awarding  stipulated  liquidated 
damages  for  breach. 

[Ed.  Note— For  other  cases,  see  Damages, 
Cent.  Dig.  i§  179-181. 183-187;  Dec.  Dig.  <^=» 
85.1 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County ;  Edward  L.  Smith,  Judge. 

Action  by  Abraham  Rablnowltz  against 
Abraham  J.  Apter.  Facts  found,  and  Judg 
ment  for  defendant  for  nominal  damages  of 
$10,  and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

John  J.  Dwyer  and  Jacob  Schwolsky,  both 
of  Hartford,  for  appellant  Albert  O.  Bill, 
of  Hartford,  for  appellee. 

WHEELER,  J.  The  plainttB  and  defend- 
ant entered  Into  a  written  agreement  for  the 
exchange  of  certain  real  estate  on  or  before 
a  named  date.  The  plaintiff  brought  his 
action  against  the  defendant,  alleging  that 
he  had  been  ready  and  willing  to  fulfill  his 
part  of  the  agreement,  but  the  defendant  had 
refused  to  fulfill  his  part  of  the  agreement, 
and  claiming  that  the  defendant  was  liable 
for  the  damages  specified  in  the  agreement, 
which  provided  that: 

"In  case  either  party  violate  any  of  the  terms 
herein  he  shall  pay  $500  liquidated  damages  and 
agent's  commission." 

With  his  answer  the  defendant  filed  a 
counterclaim  alleging  the  making  of  the 
agreement,  nls  readiness  to  perform,  '^nd  the 
refusal  of  the  plalntlfl  to  perform,  and  claim- 
ing $600  damages,  as  provided  in  the  agree- 
ment The  trial  court  found  the  Issues  for 
the  defendant  and  adjudged  that  be  recover 
nominal  damages  assessed  at  $10.  Since  the 
trial  court  found  the  plaintiff  had  broken  the 
agreement,  while  the  defendant  had  been 
ready  and  willing  to  perform,  the  Judgment 
for  the  defendant  followed  as  a  matter  of 
course.  The  court  held  that  In  the  absence 
of  proof  of  actual  damage,  the  defendant 
was  entitled  to  recover  only  nominal  dam- 
ages, and  rendered  Judgment  accordingly. 

[1]  The  plaintiff  has  not  appealed;  hence 
the  validity  of  a  Judgment  In  favor  of  the  de- 
fendant is  not  In  Issue.  Upon  the  defend- 
ant's appeal  the  sole  question  Is  as  to  the 
amount  of  the  Judgment  The  agreement  to 
pay  $500  as  liquidated  damages  determines 
it  to  be  the  Intention  of  the  parties  to  liqui- 
date the  damages  In  advance  of  breach. 

[2]  A  provision  "for  the  payment  of  a  stip- 
ulated sum  in  the  event  of  a  breach  of  a 


contract  will  be  regarded  and  enforced  as 
one  for  liquidated  damages,"  provided  cer- 
tain conditions  exist  namely:  (1)  That  the 
damages  to  be  anticipated  are  uncertain  In 
amount  or  difficult  to  prove;  (2)  that  the 
parties  intended  to  liquidate  them  In  ad- 
vance; (3)  that  the  amount  stipulated  is  a 
reasonable  one,  that  is,  not  greatly  dispro- 
portionate to  the  presumable  loss  or  Injury. 
Banta  v.  Stamford  Motor  Co.,  89  Conn.  61,  92 
Atl.  665;  Dean  v.  Conn.  Tobacco  Corpora- 
tion, 88  Conn.  619,  92  Atl.  408;  Schoolnlck 
r.  Gold,  89  Conn.  110,  93  AtL  124. 

Under  the  agreement  of  exchange  the 
plaintiff  agreed  to  sell  and  convey  to  the  de- 
fendant certain  property  subject  to  a  first 
mortgage,  and  to  a  second  mortgage  payable 
In  installments  accruing  twice  a  year.  And 
the  d^endant  agreed  to  sell  and  convey  to 
the  plaintiff  certain  property  subject  to  a 
first  mortgage,  and  to  give  to  him  a  third 
mortgage  on  the  property  he  conveyed  to 
defendant  payable  in  Installments  accruing 
twice  a  year.  Xhe  value  of  these  properties 
is  not  found,  but  the  amount  of  the  Incum- 
brances would  indicate  that  the  property  to 
be  conveyed  by  the  plaintiff  was  worth  up- 
wards of  $14,000,  while  that  of  the  defend- 
ant was  worth  upwards  of  $2,200. 

[3]  In  a  transaction  of  this  character  In- 
volving an  exchange  of  properties  of  sucb 
values,  the  damages  which  might  reasonably 
be  anticipated  from  a  breach  of  the  contract 
might  be  difficult  of  proof  and  uncertain  In 
amount 

[4]  It  has  not  been  found  by  the  trial  court 
that  $500  is  greatly  disproportionate  to  the 
loss  which  might  have  resulted  from  a  breacb 
of  the  contract  Nor  have  facts  been  found 
from  which  this  conclusion  must  necessarily 
follow  as  matter  of  law.  So  far  as  the 
finding  goes,  the  contrary  appears.  We  can- 
not In  the  absence  of  a  finding  that  the  sum 
stipulated  is  unreasonable,  or  of  facts  which 
make  this  conclusion  the  only  permissible 
one,  hold,  as  matter  of  law,  the  sum  stip- 
ulated an  unreasonable  one. 

[S]  The  test  of  unreasonableness  is  not  by 
comparison  between  the  actual  damage  suf- 
fered and  the  stipulated  sum,  but  by  com- 
parison of  the  damage  which  might  reason' 
ably  have  followed  a  breach  with  the  sum 
stipulated.  All  of  the  conditions  coexist  in 
this  case  which  we  have  held  requisite  to 
make  the  stipulated  sum  a  liquidated  one, 
and  not  a  penalty. 

[6]  The  trial  court  erroneously  held  that 
the  offer  to  perform  after  breach  and  the 
absence  of  proof  of  actual  damage  Justified 
its  Judgment  for  nominal  damages.  The  sub- 
sequent offer  to  perform  had  no  rdatlom  to 
the  damages  which  accmed  upon  the  breach. 
The  proof  or  nonproof  of  actual  damage  like- 
wise had  no  relatlcm  to  the  damages  recov- 
erable. These  were  fixed  at  the  time  of  the 
breadt  by  the  sum  stipulated  by  the  parties. 
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Banta  t.  Stamford  Motor  Oo^  88  Conn.  61, 

66,  92  AtL  ees. 

There  is  error,  the  cause  Is  remanded,  with 
direction  to  the  coart  of  common  pleas  to 
set  aside  the  Judgment  and  enter  judgment 
for  the  defendant  in  the  snm  of  $500,  with 
interest  from  May  16,  1912. 

In  this  opinion  the  other  Jndges  concurred. 


FEEHAN  V.  SLATER. 

(Supreme  CJoort  of  Errors  of  Connecticnt.    Dec. 
17,  1918.) 

1.  MumctPAi.  CoBPORATioiTS  «=»706  —  iNJxr- 

KIKS  TO  PEBSOITB  on  STRBKTS— ACTIONS— IK- 
BTBUCTI0N8. 

Where  plaintiff,  who,  while  walking  from  a  de- 
pot to  the  fair  groands  was  run  down  and  injured 
b;  defendanf a  motor  car,  asserted  that  defend- 
ant was  negligent,  while  defendant  claimed  plain- 
tiff also  was  negligent,  a  charge  that  negligence, 
the  fiist  of  the  action,  is  the  failure  to  use  rea- 
sonable care  in  proportion  to  the  dangers  pre- 
sented, that  all  persons  owe  to  those  likely  to 
come  in  contact  with  instrumentalitieB  under 
their  control  the  duty  of  reasonable  care,  and 
that  in  case  injury  results  as  a  proximate  cause 
of  failure  to  use  such  care  the  failure  is  action- 
able negligence,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1518;  Dec  Dig.  «s» 
706.] 

2.  MnnicnPAi,  Cobfobations  9=3705  — Inju- 

BIKB  to  PeBSONS  OR   StBEETB— NEOUGKNCE. 

Notwithstanding  plaintiff,  who  was  run 
down  by  defendant's  motor  car,  violated  a  gen- 
eral statute  declaring  that  a  person  overtaking 
another  shall  pass  on  the  left,  and  that  the  per- 
son overtaken  shall  as  soon  as  practicable  turn 
to  the  right,  recovery  will  not  be  defeated  un- 
less the  violation  of  the  statute  was  the  proxi- 
mate canse  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  {{  1516-1517;  Dec. 
Dig.  «S9705.] 

3.  Davaoss  9s>28  —  Pbbsonai.  Irjtjbibb  — 
Measubb. 

In  a  personal  injury  action  damages  may  be 
awarded  for  those  injuries  which  are  reasonably 
sure  to  follow. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f|  69,  236;   Dec.  Dig.  9=326.] 

4.  Dahaoeb  €=»216  —  Pebbonax  Injubieb — 
Ikstbtjctions. 

In  a  personal  injury  action,  where  plaintiff 

g leaded  loss  by  reason  of  inability  to  conduct  his 
nsiness,  and  evidence  thereof  was  received 
without  objection,  it  appearing  that  he  had  been 
in  business  in  the  state  for  some  period,  a 
charge  submitting  to  the  jury  the  question  of 
reasonable  loss  from  plaintiff's  inability  to  ful- 
fill his  business  engagements  was  proper. 

[Eii.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  ii  548-^55;   Dec.  Dig.  «=9216.] 

Appeal  from  Superior  Court,  Hartford  Coun- 
ty;  Joseph  P.  Tuttle,  Judge. 

Action  by  James  E.  Feehan  against  Frank 
Slater.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bemaid  F.  Qaffney,  of  New  Britain,  for 
appellant.  WUUam  J.  Malone  and  Newell 
Jennings,  both  of  Bristol,  for  appellee. 


BORABAGK.  J.  The  complaint  described 
the  plaintiff's  injuries  as  follows:  At  the 
time  of  the  accident  be  was  the  owner  and 
carrying  on  an  entertainment  business  in  the 
nature  of  a  revolving  carriage  or  merry-go- 
round,  which  required  his  attendance  shortly 
thereafter  at  New  Britain,  Conn.,  and  at  the 
Stafford  Fair  to  be  held  at  Stafford  Springs, 
Conn.  As  a  resnit  of  the  accident  and  In- 
juries, he  was  unable  to  fulfill  his  business 
arrangements  at  either  New  Britain  or  at 
Stafford  Springs,  and  has  been  unable  to  per- 
form any  work  or  labor,  and  has  suffered  and 
sustained  damages,  as  a  result  of  the  accident 
and  injuries,  which  prevented  the  prosecu- 
tion of  the  plaintiff's  business. 

The  answer  to  these  allegations.  In  sub- 
stance, was  a  general  denial.  It  was  conced- 
ed that  the  plaintiff,  when  injured,  was  the 
owner  and  operator  of  a  machine  called  a 
"merry-go-round."  During  the  summer  of 
1914  he  had  conducted  this  business  in  vari- 
ous towns  In  Connecticut.  For  several  days 
prior  to  October  3,  1914,  his  machine  bad 
been  operated  upon  the  Connecticut  fair 
grounds.  In  the  town  of  Berlin.  His  engage- 
ment at  this  place  terminated  upon  the  day 
last  mentioned.  He  was  Injured  by  a  colli- 
sion with  the  defendant's  automobile  while 
walking  along  tlie  highway  with  one  of  his 
employes  from  the  Berlin  depot  to  the  fair 
grounds.  While  so  walking  side  by  side  they 
heard  the  born  of  the  defendant's  automobile, 
which  was  behind  them  and  going  in  the 
same  direction.  When  they  became  aware  of 
the  presence  of  the  automobile  the  employ^ 
turned  to  the  right,  and  the  plaintiff  to  the 
left,  to  allow  the  automobile  to  pass  them. 
The  plaintiff  was  overtaken  by  the  defend- 
ant's car,  which  struck  and  injured  him.  In 
addition  to  these  facts,  the  plaiublff  offered 
evidence  to  prove  and  claimed  to  have  prov- 
en that  before  and  after  the  collision  the  de- 
fendant was  running  his  car  at  an  excessive 
rate  of  speed ;  that  the  plaintiff  and  his  com- 
panion did  not  know  of  the  approach  of  the 
car  until  It  was  within  a  few  feet  of  them ; 
that  he  was  compelled  to  dash  to  the  left- 
hand  side  of  the  road  onto  a  grass  plot  In 
his  attempt  to  avoid  a  collision  with  the  de- 
fendant's car.  The  plaintiff  also  offered  evi- 
dence to  prove,  and  claimed  to  have  proven, 
that  as  a  result  of  this  accident  he  was  pre- 
vented from  xtersonally  attending  to  and  su- 
pervising his  business  engagements  at  New 
Britain  and  Stafford  Springs,  and  that  he 
was  unable  In  any  way  to  engage  In  business 
up  to  the  time  this  suit  was  brought;  that 
the  business  of  the  plaintiff  in  operating  and 
supervising  this  revolving  carriage  could  only 
be  carried  on  under  his  own  personal  super- 
vision. The  estimated  Income  of  this  busi- 
ness, above  expenses,  was  $45  per  day.  He 
also  offered  evidence  of  profits  or  Income  re- 
ceived dally  from  his  machine  In  Naugatuck, 
Terryville,  Bristol,  and  several  other  places 
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where  be  had  operated  It  daring  the  santmer 
t)f  1914. 

The  defendant  offered  eyldence  to  prove 
ttiat,  when  he  saw  the  two  men  upon  the 
highway,  he  sounded  his  horn  and  reduced 
the  speed  of  his  car ;  that  he  saw  them  turn 
and  look  at  hia  automobile,  when  one  turned 
to  the  right;  the  other,  the  plain tlflF,  after 
he  had  turned  to  the  right,  then  turned  to  the 
left  and  ran  across  the  highway  towards  the 
-defendant's  automobile;  that  when  he  dis- 
covered this  action  of  the  plalntUC  the  de- 
fendant again  reduced  the  speed  of  his  car 
and  attempted  to  pass  the  plaintiff  upon  his 
left  side,  but  the  plaintiff  continued  to  run 
to  the  left  until  he  was  directly  In  front  of 
the  automobile,  when  he  was  stnM&  and  In- 
jured. 

The  plaintiff  obtained  a  verdict  for  $1,000, 
and  the  case  Is  now  before  us  upon  excep- 
tions to  the  charge  of  the  court  as  it  was 
given. 

[1]  The  first  reason  of  appeal  recites  a  long 
passage  In  the  charge  which  contains  several 
•distinct  and  Independent  propositions  of  law ; 
thus  leaving  it  uncertain  which  particular  er- 
ror is  claimed  to  have  been  committed  by  the 
trial  court.  It  may  be  assumed,  however, 
from  the  argument  and  brief  of  counsel,  that 
the  defendant  contends  that  the  trial  court 
failed  to  lay  down  a  rule  of  law  which  would 
properly  guide  the  Jury  as  to  the  plaintiffs 
duty  to  have  exercised  reasonable  care  at 
the  time  and  place  In  question.  In  like  man- 
ner It  may  be  also  Inferred  from  this  reason 
of  appeal  that  the  defendant  contends  that 
the  jury  should  have  been  Instructed  that  the 
plaintiff  could  not  recover  If  it  appeared 
from  the  evidence  that  he  turned  to  the  left. 
Instead  of  turning  to  the  right,  at  or  about 
.the  time  he  was  injured.  In  that  portion  of 
the  charge  in  which  the  trial  court  defined 
and  described  "negligence"  it  said: 

"  'NegllRence,'  which  is  the  gist  of  this  action, 
is  the  failure  to  nse  reasonable  care;  that  ia, 
care  proportioned  to  the  danger  in  the  various 
activities  of  life  in  which  we  find  ourselves  en- 
gaged. We  owe,  all  of  us,  to  those  likely  to 
come  in  contact  with  us  or  with  our  instrumen- 
talities of  operation,  the  duty  of  exercising  rea- 
sonable care;  and  they  have  a  right  to  expect 
of  us  that  degree  of  care  in  whatever  we  are  do- 
ing which  a  reasonable  and  prudent  man  would 
exercise  under  like  circumstances  and  condi- 
tions. If  we  fail  in  this  duty,  and  injury  results 
as  the  proximate  cause  of  such  failure,  then  we 
are  liable  to  the  person  so  injured.  That  is 
what  we  call  in  law  actionable  negligence;  and 
that  Is  the  character  of  the  action  which  Is  be- 
fore you  for  determination." 

The  statements  of  the  court  In  this  connec- 
tion were  not  only  correct,  but  such  as  ought 
to  have  been  made  for  a  clear  understanding 
on  the  part  of  the  Jury  as  to  the  plalntUTs 
duty  to  have  exercised  due  care. 

[2]  The  fact  that  there  was  a  general  stat- 
ute that  provided  that  a  person  overtaking 
another  on  a  highway  "shall  pass  on  the  left 
side  of  the  person  overtaken,  and  the  person 
overtaken  shall,  as  soon  as  practicable,  turn 
to  the  right  so  as  to  give  half  of  the  traveled 


road  and  a  free  passage  on  the  left  to  the 

other,"  did  not  In  Itself  prevent  a  recovery. 
It  should  have  also  appeared  that  the  viola- 
tion of  the  statute  'was  the  proximate  cause 
of  the  Injury  sustained.  Cofilu  v.  Laskao, 
89  Conn.  325.  329,  94  AU.  370. 

After  reciting  the  lurovlslons  of  the  general 
statute  just  referred  to,  the  Judge  aald  to 
the  jury  that: 

"If  a  violation  of  this  law  is  the  proximata 
cause  of  the  injury,  then  it  ia  negUgence,  be- 
cause every  person  is  presumed  to  know  this 
law  and  to  act  in  accordance  with  it" 

In  this  connection  the  court  below  properly 
and  at  length  explained  this  statute  as  ap- 
plicable to  the  issue  and  dalms  of  the  par- 
ties. There  Is  nothing  omitted  or  stated  in 
this  portion  of  the  charge  which  provides  any 
grounds  of  complaint  by  the  defendant. 

[3, 4]  The  second  reason  of  appeal  relates 
to  the  instruction  of  the  court  upon  the  ques- 
tion of  damages.  The  defendant  contends 
that  the  court  erred  In  stating  to  the  Jury 
that: 

"Now,  If  yon  find  for  the  plaintiff,  yon  would, 
in  addition  to  reasonable  compensation  for  the 
pain  and  snffering  which  he  baa  endured  as  a 
result  of  this  accident — ^it  is  within  yomr  prov- 
ince to  allow,  and  you  should  allow,  snch  sum 
as  yon  can  find  from  the  evidence  to  have  been 
proven  as  the  reasonable  loss  from  the  plaintiff's 
inability,  on  account  of  this  accident,  to  fulfill 
these  two  business  engagements.  And  in  reach- 
ing your  conclusion  as  to  that,  of  course.  It 
must,  at  best,  be  more  or  less  of  an  estimate ; 
you  can  only  oase  it  npon  the  experience  of  the 
past  as  to  the  earnings  of  this  sort  of  business 
as  revealed  to  you  from  the  witness  stand." 

The  defoidant  now  contends  that  these  in- 
structions were  objectionable,  aa  they  di- 
rected the  jury  to  enter  the  realm  of  uncer- 
tainty, conjecture,  and  speculation  aa  to  the 
measure  of  damages. 

"In  an  action  for  personal  injuries,  futrire  ap- 
prehended consequences  which  are  merely  pos- 
sible are  speculative,  and  can  furnish  no  basis 
for  damages ;  on  the  other  hand,  in  this  juris- 
diction it  is  not  necessary  that  they  ghoiild  be 
reasonably  ceriain  to  ensue."  "The  plaintiff 
should  be  permitted  to  prove  those  results 
which  are  likely  to  happen ;  that  is,  those  which 
are  reasonably  probable."  Johnson  v.  Conn. 
Co.,  85  Conn.  438,  83  Aa  530;  Comstock  v. 
C.  R  A  F.  Co.,  77  Conn.  65,  f(8,  69,  58  AtL 
4C5. 

"Inability  to  follow  one's  ordinary  vocation, 
consequent  npon  an  injury  inflicted,  may  be 
proved  to  characterize  the  extent  of  s^^ch  in- 
jury." Smith  V.  Whittlesey,  79  Conn.  189,  191, 
03  Atl.  1085,  1086  (7  Ann.  Caa  114). 

"Profits  derived  from  the  management  of  a 
business  may  properly  be  considered  aa  measur- 
ing the  earning  power.  This  is  especially  true 
where  the  business  Is  one  which  requires  the  per- 
sonal attention  and  labor  of  the  owner."  Wal- 
lace V.  Pennsylvania  Co.,  195  Pa.  127,  45  AtL 
685,  62  L.  R.  A.  88,  and  cases  cited  note  c 

It  Is  difficult  to  lay  down  any  definite  rale 
that  should  govern  this  class  of  cases.  It, 
as  the  plaintiff  has  alleged  In  his  complaint 
and  the  jury  has  found,  he  was  ran  down  and 
Injured  by  the  negligent  management  ct  the 
defendant's  aatomobile,  It  was  certainly  com- 
petent for  the  plaintiff  In  some  proper  way 
to  show  the  nature  and  extent  of  such  Injn- 
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rles.  He  dalmed  and  oftered  evidence  to 
sbow  that  he  had  an  established  business 
trom  which  by  bis  own  iiersonal  efforts  and 
supen-lfdon  he  bad  realized  a  certain  amount 
of  dally  profits;  that  this  business  had  been 
recently  conducted  within  this  state.  The 
plaintiff  also  offered  evidence  to  prove  that 
this  business  was  broken  up  by  the  negligent 
conduct  of  the  defendant,  which  was  the 
proximate  cause  of  his  inability  to  carry  on 
these  business  engagements,  from  which,  un- 
der ordinary  circumstances,  he  would  have 
realised  about  the  usual  amount  of  his  dally 
profits.  It  appears  that  the  defendant  had 
the  fullest  opportunity  to  test  the  value  of 
these  claims  for  prospective  damages.  The 
plaintiff  in  his  complaint  described  them  with 
particularity.  The  trial  of  this  case  in  the 
court  below  did  not  take  place  in  several 
months  after  this  action  was  commenced.  No 
protest  or  objection  to  the  admissibility  of 
these  alleged  facts  were  made;  neither  did 
the  defendant  object  to  the  admissibility  of 
the  evidence  which  was  offered  to  sustain 
them,  or  make  any  requests  to  charge  the 
jury  upon  this  subject.  There  was  therefore 
nothing  in  this  part  of  the  charge  of  which 
the  plaintiff  could  complain. 

There  la  no  error.    The  other  Judges  con- 
curred. 


SIBLEX  V.  STATE. 

(Supreme  Court  ot  Brron  of  Gonnecticnt    Dec. 
IT,  1915.) 

Master  and  Sbbvant  ^esST^,  New,  voL  16 
Key-No.  Series— WoBKian's  Oomfbnsation 
Act— "EMPI.0T4"— "Emplotkb"  —  "Quasi 

CONTKACT." 

A  sheriff  is  not  an  "employ*"  of  the  state, 
wifhin  Workmen's  Compensanon  Act  (Pub. 
Acts  1918,  c.  138)  pt  B,  {  43,  defining  "em- 
ployC"  as  one  under  a  contract  of  service,  and 
employer"  as  one,  including  the  state,  using  the 
services  of  another  for  pay;  he  being  elected, 
and  not  under  contract  of  service,  and  receiving 
the  compensation  incident  to  the  office  under  the 
statute;  and  any  "auasi  contract"  of  aenTce 
under  which  he  may  be  with  the  state  not  being 
a  contract,  that  describing  a  situation  where 
there  is  an  obtigation  or  duty  arising  by  law  on 
which  the  same  remedy  is  given  as  would  be 
given  if  the  obligation  or  daty  arose  out  of  con- 
tract 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ein- 
ploy4;   fimployer;  Quasi  Contract] 

Case  Beserved  from  Superior  Conit, 
Windham  County;  James  H.  Webb,  Judge. 

On  claim  of  Kate  B.  Sibley  against  the 
State  under  the  Workmen's  Comi)ensation 
Act,  there  was  a  finding  and  award  by  the 
Compensation  Commissioner  for  the  Second 
District,  from  which  the  State  appealed  to 
the  superior  court,  which  reserves  the  case 
for  the  advice  of  the  Supreme  Court.  Judg- 
ment setting  aside  award  advised. 


George  B.  Hlnman,  Atfy.  Oec,  and  Wil- 
liam A.  King,  of  WUUmantlc,  for  the  State. 
Charles  E.  Searls,  of  Putnam,  and  Harry 
E.  Back,  of  Danlelaon,  for  appellee. 

THAXER,  J.  Preston  B,  Sibley,  the  duly 
elected  and  qualified  sheriff  of  Windham 
county.  In  undertaking  to  board  a  trolley  car 
to  go  from  his  home  to  Putnam  in  connection 
with  the  duties  of  his  office  was  thrown  to 
the  ground  and  received  Injuries  which  re- 
sulted in  his  death  a  short  time  afterwards. 
The  Constitution  of  the  state  (article  28  of 
the  amendments)  directs  tltat  a  sheriff  shall 
be  elected  In  the  several  counties  and  the 
statutes  of  the  state  provide. the  manner  of 
bis  election  by  the  electors  of  the  county 
and  fix  the  duties  and  salary  attached  to  the 
office  in  each  county,  and  provide  that  the 
salary  shall  be  paid  by  the  state.  The  claim- 
ant was  his  wife  and  dependent  and  seeks 
compensation  from  the  state  for  his  injury 
and  death  under  ttie  provisions  of  part  B  of 
the  Workmen's  Compensation  Act  of  1913 
(Public  Acts  1913,  chapter  138).  The  com- 
missioner of  the  second  district  awarded 
her  compensation,  and  from  that  award  the 
state  appealed  to  the  superior  court,  which 
reserved  the  case  upon  the  facts  found  by 
the  commissioner  for  the  advice  of  this  court. 

That  the  Injury  which  caused  Sheriff  Sib- 
ley's death  arose  out  ot  and  In  the  course 
of  his  employment  so  as  to  entitle  him  to 
compensation,  provided  he  was  an  emiHoy6 
of  the  state  within  the  meaning  of  the  act, 
has  not  been  questioned  before  as.  The 
state's  claim  is  that  according  to  the  def- 
inition of  the  word  employ^  given  In  part  B, 
section  43,  of  the  act,  he  was  not  Its  employ^. 

Part  B,  8ectl<Hi  48,  gives  the  following  def 
Inltion  of  employs  and  employer: 

"  'Employee'  shall  mean  any  person  who  has 
entered  into  or  works  under  any  contract  of 
service  or  apprenticeship  with  an  employer. 
'Employer*  shall  mean  any  natural  person,  cor- 
poration, firm,  partnership,  or  joint  stock  asso- 
ciation, the  state,  and  any  public  corporation 
within  the  state  using  the  servicea  of  another 
for  pay;  it  includes  also  the  legal  representa- 
tive of  any  such  employer." 

The  commissioner  held  tliat  the  sheriff, 
when  in  the  performance  of  his  duties  as 
such,  was  an  employe  of  £he  state  within  the 
meaning  of  the  statute;  As  the  statute  by 
defining  ^pnlovS  leaves  no  question  as  to  Its 
meaning,  the  commissioner  must  have  held, 
and  his  memorandum  of  decision  shows  that 
he  did  hold,  that  the  sheriff  was  working 
under  a  contract  with  the  state  while  per- 
forming the  duties  of  his  office.  In  this  he 
was  in  error.  The  office  of  sheriff  ante- 
dates the  (Constitution  of  the  state,  and  that 
Instrument  as  already  noticed  directs  that  a 
person  shall  be  appointed  to  fill  that  office. 
Among  the  duties  Imposed  by  statute  upon 
the  incumbent  of  (he  office  is  the  conservt^- 
tion  of  the  public  peace  within  his  county, 
and  he  Is  authorized  to  suppress  all  tumults. 
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riots,  nnlawfal  assemblies,  and  breaches  of 
the  peace  with  strong  hand,  and  may  raise 
the  power  of  the  county  and  command  any 
person  to  assist  Urn  in  the  execution  of  his 
office.  General  Statutes,  §  1759.  The  rights, 
authority,  and  duty  thus  conferred  upon 
the  sheriec  by  law  dearly  Invests  him  with 
a  portion  of  the  sovereign  power  of  the  gov- 
ernment to  be  exercised  by  him  for  the  pub- 
lic good.  The  <^ce  of  sherifT  is  thus  a  pub- 
lic office  as  defined  by  us  in  State  ex  rel. 
Stage  V.  Mackie,  82  Conn.  398,  401,  74  Atl. 
759,  26  L.  R.  A.  (N.  S.)  660,  and  numerous 
other  cases  and  by,  so  far  as  we  know,  all 
courts  and  text-writers.  The  Incumbent  of 
such  an  office  holds  it  as  a  trust  from  the 
state  not  resting  upon  contract  State  v. 
Pliikerman,  63  Conn.  176,  182,  28  Atl.  110,  22 
L.  R.  A.  653.  He  Is  a  preserver  of  the  public 
peace;  he  Is  not  the  hired  servant  of  a  mas- 
ter; no  contract  relation  exists  between  him 
and  the  community  or  state.  Farrell  v. 
Bridgeport,  45  Conn.  191,  "195.  In  Seymour 
V.  Over-Elver  School  District,  53  Conn.  002, 
509,  3  AtL  652,  as  showing  that  a  teacher 
in  a  school  district  is  not  a  public  officer, 
it  was  said: 

"He  is  not  usually  elected  or  appointed,  but 
is  employed — contracted  with." 

Mecbem,  Public  Officers,  §§  855,  856  says: 
"The  relation  between  the  officer  and  the  pubr 
lie  is  not  the  creature  of  contract  nor  is  the  of- 
fice itself  a  contract.  So  his  right  to  compen- 
sation is  not  the  creature  of  contract.  It  ex- 
ists if  it  exist  at  all  as  the  creation  of  the  law, 
and  when  it  so  exists  it  belongs  to  him  not  by 
force  of  any  contract,  but  because  the  law 
attaches  it  to  the  office.  Unless  compensation 
is  by  law  attached  to  the  office  none  can  be  re- 
covered." 

Compoisation  to  a  public  officer  ia  a  mat- 
ter of  statute  and  not  ot  contract,  and  it 
does  not  depend  npon  the  amount  or  ralue 
of  the  services  performed,  but  is  incidentid 
to  the  office.  State  v.  Gordon,  245  Mo.  12, 
149  8.  W.  638,  641 ;  Leonard  v.  City  of  Terre 
Haute,  48  Ind.  App.  104,  93  N.  E.  872.  A 
salary  is  attached  to  the  office  to  enable  the 
incumbent  the  better  to  perform  the  duties 
of  his  office.  State  v.  Hawkins,  44  Ohio  St 
98,  110,  5  N.  E.  22&  It  is  the  substantially 
universal  rule  that  a  person  who  Is  elected 
or  appointed  to  a  public  office  to  whidi  no 
salary  or  compensation  Is  attached  by  law, 
can  recover  no  compensation  for  his  serv- 
ices, although  he  qualifies  and  performs  its 
duties,  and  tor  the  reason  that  no  contract- 
ual relation  exists  between  him  and  the  gov- 
ernmental agency  by  whom  he  is  elected  or 
appointed. 

But  it  is  urged  in  behalf  of  the  claimant 
that  the  statute  attaching  a  salary  to  the 
office  of  sheriff  raises  an  obligation  or  duty 
on  the  part  of  the  state  to  pay  it,  and  that  if 
it  refuses  to  pay  the  law  wUl  give  the  sheriff 
an  action  quasi  ex  contractu  upon  the  obliga- 
tion, and  ttiat  the  officer  was  thus  under  a 
quasi  contract  of  service  with  the  state. 
If  for  the  argument's  soke  this  were  to  be 


conceded.  It  would  not  advance  the  claim- 
ant's cause.  A  quasi  contract  is  no  contract 
Maine,  Ancient  Law  (8d  Am.  Bd.)  332,  quoted 
with  approval  in  Keener's  Law  of  Quasi 
Contracts  at  page  6.  The  term  quasi  con- 
tract describes  a  situation  where  there  is  an 
obligation  or  duty  arising  by  law  upon  which 
the  same  remedy  is  given  as  would  be  giv- 
en if  the  obligation  or  duty  arose  out  of  con- 
tract. The  term  itself  implies  that  the  ob- 
ligation or  duty  is  not  a  contractual  one. 
As  we  said  in  Powers  t.  Hotel  Bond  Co.,  80 
Conn.  143,  145,  93  Atl.  245,  the  Workm«i'8 
Compensation  Act  is  founded  upon  the  the- 
ory of  a  contract  existing  between  workman 
and  employer.  The  contract  may  be  estab- 
lished by  evidence  showing  tliat  an  express 
contract  was  entered  into  by  the  parties  or 
by  evidence  of  facts  and  circumstances  from 
which  as  an  inference  of  fact  it  can  legally 
be  found  that  a  contract  of  employment  ex- 
isted between  them.  There  must  t>e  a  real 
contract  of  employmoit  either  expressed  or 
implied,  or  there  is  no  employ^  within  the 
definition  and  meaning  of  the  statute. 

It  is  said  in  behalf  of  the  claimant  that 
the  Compensation  Act  must  be  construed  so- 
as  to  be  consistent  with  itself,  and  that  as 
the  definition  of  "employer"  specifically  says 
that  it  sliall  mean  the  state  when  using  the 
services  of  another  for  pay,  the  definition  of 
"employe"  should  be  so  construed  as  to  t>e 
harmonious,  and  not  contrary  to  the  defini- 
tion of  employer.  And  it  is  said  that  as  au 
employer  presupposes  an  employfi  and  vice 
versa,  and  as  the  state  was  using  the  services 
of  Sheriff  Sibley  for  pay,  it  was  his  employer 
and  the  sheriff  Its  employ&  The  argument 
is  more  Ingenuous  than  convincing.  If,  as  it 
assumes,  the  state  used  the  services  of  the 
sheriff  for  pay  when  he  was  exercising  for 
tlie  public  good  a  portion  of  the  sovereign 
power  of  the  state  as  a  pnbUc  officer  and 
received  the  salary  attached  to  the  office,  and 
If  this  made  Mm  an  employd  of  the  state  he 
was  not,  as  we  have  shown,  an  employ^  un- 
der a  contract.  But  we  think  he  was  not  an 
employ^,  and  that  the  state  was  not  using 
his  services  for  pay.  He  was  performing  a 
duty  which  he  owed  to  the  state,  and  the  sal- 
ary which  was  attached  to  the  office  was  not 
given  in  payment  for  his  services  but,  as  is 
said  concerning  public  officers  in  State  v. 
Hawkins,  supra,  to  enable  him  to  perform 
his  statutory  duty  as  one  of  the  public  func- 
tionaries of  the  state  exercising  a  portion 
of  Its  sovereign  powers.  The  state,  like  pub- 
lic municipal  corporations  and  private  firms 
and  individuals,  may  be,  and  is  a  large  &a- 
ployer  of  persons  by  contract  The  state 
and  the  person  or  persons  whom  It  employs 
to  care  for  the  lawns  surrounding  the  capltol 
are  as  much  employer  and  employ^  as  are 
the  householder  and  the  i)erson  who  is  em- 
ployed by  him  to  mow  his  lawns ;  but  no  one 
would  say  that  the  Governor  and  other  pnb- 
Uc officers  who  exercise  the  sovereign  pow- 
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ets  of  the  state  end  iccelve  as  Bach  officers 
the  salaiy  attached  by  law  to  their  offices 
are  mere  employes  of  the  state.  While  ex- 
erclstDg  those  powers  they  represent  the 
state.  The  office  Is  a  trust  and  not  an  em- 
ployment; the  salary  attached  is  for  the 
maintenance  of  the  office  and  not  a  payment 
fbr  the  Incumbent's  services. 

Our  attentlML  has  been  called  to  the  fact 
that  In  several  states  where  Workmen's  Com- 
pensati<m  Acts  contain  definitions  of  "em- 
idoyer"  and  "employfi"  somewhat  similar  to 
those  contained  in  our  act  public  officials  of 
the  state  are  excepted  from  those  who  may 
receive  conqiensatlon  under  the  act,  and  it  Is 
argued  that  It  must  have  been  understood  by 
those  enacting  those  acts  that  public  officers 
would  be  included  within  the  definition  but 
for  the  exc^ition.  The  states  referred  to 
are  California,  nilnois,  Iowa,  Michigan, 
Minnesota,  Nebraska,  and  Wisconsin.  An 
examination  of  those  acts  shows  that  there 
is  a  very  material  difference  'between  their 
definition  of  employ^  and  that  of  our  act 
Pnder  their  acts,  which  are  substantially 
alike,  "«nployft,"  in  the  absence  of  the  excep- 
tion, means  "every  person  In  the  service  of 
the  state  •  •  •  under  any  aK>ointment 
or  contract,"  etc.  Under  our  act  "employe" 
Includes  only  those  persons  who  have  enter- 
ed into  or  work  under  a  contract  with  an 
employer.  Their  definition  in  the  absence  of 
the  exception  would  include  not  only  those 
who  work  for  the  state  under  a  contract  but 
also  those  who  serve  it  under  any  appoint- 
ment As  the  latter  might  include  state  offi- 
cers there  was  a  reason  for  the  exception. 
In  this  state  as  we  have  shown  by  the  cases 
cited  it  has  long  been  settled  by  judicial  de- 
cision that  no  contractual  relation  exists  be- 
tween the  state  and  its  public  offices.  In  de- 
scribing an  employs  to  be  a  person  who  has 
entered  Into  or  works  under  a  contract  with 
the  state  or  other  employer  public  officers 
were  excluded,  and  there  was  no  occasion 
fbr  excepting  them.  As  regards  the  right 
of  such  officers  or  their  dependents  to  com- 
pensation from  the  state  the  effect  of  our 
act  is  the  same  as  that  of  those  In  the  states 
mentioned  unless  It  be  In  the  state  of  Cali- 
fornia, where,  it  seems  (1  Bradbury's  Work- 
men's Compensation,  151),  state  officers  are 
not  excepted  from  the  definition  of  employ& 

We  do  not  agree  with  the  claimant  in  the 
suggestion  that  compensation  by  the  state 
to  public  officers  in  case  of  their  injury  whUe 
employed  about  their  duties  Is  within  the 
Intent  and  spirit  of  the  Compensation  Act 
Its  title.  Workmen's  Compensation  Act,  Its 
history  showing  at  whose  instigation  such 
acts  were  brought  forward  and  passed,  the 
considerations  which  were  urged  in  support 
of  them,  as  well  as  the  fact  that  In  nearly 
all  of  the  states  which  have  compensation 
acts  such  officers  and  their  dependents  are 
excluded  from  compensation  under  them,  are 


a  sufficient  answer  to  the  suggestion.  We 
had  occasion  to  refer  to  the  purposes  of 
such  acts,  the  Intended  beneficiaries  of  tliem 
and  the  considerations  upon  which  they  were 
enacted  In  Powers  v.  Hotel  Bond  Co.,  89 
Conn.  143,  145, 146,  93  AtL  245,  and  It  Is  un- 
necessary to  further  refer  to  them  here. 

The  superior  court  is  advised  to  render 
Judgment  for  the  respondent  setting  aside 
the  award  of  the  commissioner.  The  other 
Judges  concurred. 


SAMPSON  V.  WIIjSOM. 

(Supreme    Court    of    Errors'  of    Connecticut 
Dec.  17,  1915.) 

1.  Negoqbnob  «=393— Iuputbd  NaauaxNCS. 

The  negligence  of  the  operator  of  a  motor- 
cycle cannot  be  imputed  to  a  gratuitous  passen- 
ger riding  thereon  at  the  Invitation  of  the  oper- 
ator, and  having  no  authority,  control,  or  right 
of  control  over  the  machine  or  the  operator. 

PH,  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {f  147-100;    Dec.  Dig.  «=393.] 

2.  Appeal  and   Ebbob   ^=>1064  —  Bkview  — 
Hakmlebs  Ebbob. 

In  an  action  for  injuries  resulting  from  a 
collision  between  a  motor  truck  driven  b^  de- 
fendant and  a  motorcycle  on  which  plaintiff 
wag  riding  as  a  gratuitous  passenger,  an  er- 
roneous instruction  that  the  negligence  of  the 
opi^rator  of  the  motorcycle  could  be  imputed  to 
plaintiff  was  not  harmless,  though  defendant 
contended  that  he  was  entirely  free  from  negli- 
gence and  plaintiff  asserted  the  accident  was 
solely  the  result  of  defendant's  negligence,  for 
tbe  jury,  who  found  for  defendant,  may  not 
have  accepted  the  version  of  either  party  in 
toto,  but  may  have  been  influenced  by  the  er- 
roneous instruction. 

.[Bid.  Note. — For  other  cases,  see  Appeal  and 
£irror.  Cent  Dig.  |§  4219,  4221-4224;  Dec. 
Dig.  <S=»1064.] 

Appeal  from  Snperior  Court,  Hartford 
County;   Milton  A  Shumway,  Judge. 

Action  by  Abraham  Sampson  against  Wil- 
liam Wilson.  EYom  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Action  to  recover  damages  for  irersonal  in- 
juries sustained  in  a  collision  upon  the  high- 
way which  was  alleged  to  have  been  caused 
by  the  defendant's  negligence.  The  plaintiff 
and  one  Krupnikoff  were  fellow  workmen  em- 
ployed as  carpenters  In  the  construction  of 
a  building.  Krupnikoff  was  the  owner  of  a 
motorcycle  which  he  rode  to  and  from  his 
place  of  employment  each  day.  On  the  after- 
noon of  the  day  of  the  accident  in  question 
at  the  close  of  work  he  Invited  the  plaintiff 
to  ride  home  with  blm  on  the  rear  of  his 
motorcycle;  Krupnikoff  managing  and  hav- 
ing control  of  the  machine.  While  they  were 
thus  riding  on  th^r  way  to  their  homes  the 
motorcycle  came  into  collision  with  a  motor 
truck  driven  by  the  defendant,  and  both  tbe 
plaintiff  and  Krupnikoff  received  personal  in- 
juries. Both  brought  suit  against  Wilson, 
and  the  two  actions  were  tried  together.  In 
the  present  action  the  plaintiff  requested  the 
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court  to  Instrnct  tba  Jury  that,  if  they  found 
that  the  plaintiff  was  Injured  while  riding  on 
Krupulkoff's  motorcycle  at  hla  Invitation  and 
as  his  piest,  then  any  negligence  on  Krupnl- 
kofiTs  part  could  not  be  imputed  to  the  plain- 
tiff, and  that,  if  they  found  that  the  plaintiff 
himself  was  free  from  negligence,  and  that 
he  was  injured  through  a  want  of  reasonable 
care  on  the  part  of  the  defendant,  the  ver- 
dict must  be  for  the  plaintiff  notwithstand- 
ing the  fact  that  there  may  have  been  some 
negUgence  on  the  part  of  Krupnikoff.  The 
court  did  not  so  charge,  but  told  the  Jury,  In 
substance,  that  if  the  plaintiff  failed  to  i>rove 
Krupnilioff  free  from  negligence  and  observ- 
ant of  the  law  of  the  road,  the  plaintiff  could 
not  recover.  The  Jury  were  further  told  that 
its  verdict  should  be  In  favor  of  both  of  the 
plaintiffs  or  in  favor  of  neither,  so  that,  if 
Krupnikoff  was  not  entitled  to  a  recovery, 
the  plaintlfl  would  not  be. 

John  J.  Dwyer  and  Jacob  Schwolsky,  both 
of  Hartford,  for  appellant  John  J.  McEone, 
of  Hartford,  for  appellee. 

PRBNTICB,  O.  J.  (after  stating  the  facts 
as  above).  [1]  The  instructions  of  the  court 
upon  the  subject  of  imputed  negUgence  were 
erroneous.  The  plaintiff  was  a  gratuitous 
passenger  riding  upon  another's  motorcycle 
upon  the  invitation  of  its  owner  and  operator, 
and  Iiaving  no  authority,  control,  or  right  of 
control  over  the  machine  or  its  operator.  The 
rule  of  law  consonant  with  reason  and  gen- 
erally accepted  and  accepted  by  this  court  is 
that  in  such  case  the  negligence  of  the  driver 
will  not,  in  case  of  injury  to  the  passenger, 
be  imputed  to  the  latter.  Bartram  v.  Sharon, 
71  Conn.  686,  688,  43  Atl.  143,  46  L.  R.  A.  144, 
71  Am.  St  Rep.  225.  The  numerous  decisions 
touching  this  general  subject  are  quite  ex- 
haustively reviewed,  and  the  proposition  of 
law,  as  bearing  upon  a  situation  like  the  pres- 
ent, well  stated  in  Sbultz  v.  Old  Colony  St 
Ry.,  193  Mass.  309,  322,  79  N.  B.  873,  877  (8 
L.  B.  A.  [N.  S.]  597,  118  Am.  St  Rep.  502,  9 
Ann.  Cas.  402),  as  follows: 

"The  rule  fairly  deducible  from  our  own  cas- 
es, and  supported  by  the  great  weight  of  au- 
thority by  courts  of  other  jurisdictionB,  is  that, 
where  an  adult  person,  possessing  all  bis  facul- 
ties and  personally  in  the  exercise  of  that  de- 
gree of  care  which  common  prudence  requires 
under  all  the  attending  circumstances,  is  injured 
through  the  negligence  of  some  tlurd  person 
and  tne  concurring  negligence  of  one  with  whom 
the  plaintiff  is  riding  as  ^est  or  companion, 
t>etween  whom  and  the  plaintiff  the  relation  of 
master  and  servant,  or  principal  and  agent,  or 
mutual  responsibility  in  a  common  enterprise 
does  not,  in  fact,  exist,  the  plaintitE  being  at 
the  time  in  no  iiosition  to  exercise  authority  or 
control  over  the  driver,  then  the  negligence  of 
the  driver  is  not  Imputable  to  the  injured  per- 
son but  the  latter  is  entitled  to  recover  against 
the  one  through  whose  wrong  his  injuries  were 
sustained." 

[2]  Defendant's  counsel  does  not  attempt  to 
Justify,  the  court's  Instructions.  Instead,  be 
urges  that  the  error  was,  at  most,  a  harmless 
one,  since  the  verdict  of  the  Jury,  under  the 


circumstances  of  tbe  eaae,  namitrtakably  In- 
dicates, as  he  says,  that  It  found  the  defend- 
ant free  from  negligence,  nte  pLniptig  upon 
the  trial  claimed  that  the  aeddent  happened 
solely  through  the  defendant's  fault  in  not 
keeping  to  the  right  of  the  road,  as  the  law 
requires;  the  defendant  tiiat  it  oocarretT 
wholly  by  reason  of  Erupnikoff's  negjlgent 
conduct  In  the  operation  of  bis  motorcycle^ 
Each  of  these  partieB  claimed  to  be  free  from 
negligence,  and  to  have  observed  tbe  law  of 
the  road,  and  that  the  other  was  alone  guilty 
of  improper  c<»iduct  The  defendant  there- 
fore contends  that  the  Jury  must  have  found 
in  favor  of  the  one  or  the  ottier  of  these  con- 
tentions, and  that,  returning  a  verdict  for  the 
defendant  It  must  have  found  the  8ituati(»i 
as  be  claimed  It  to  have  been;  that  la,  one 
having  no  element  <tf  his  negUgence  or  mJa- 
conduct  In  it  This  argument  is  ingenious, 
but  hardly  sound,  as  we  cannot  say  tltat  the 
Jury  m^ht  not  have  found  the  facts  to  have 
Iiem  variant  fr<»n  the  claims  of  either  party, 
and  so  liave  found  tliat  neither  was  free  from 
fault  contributing  to  the  accident 

There  is  error.  The  Judgment  la  reversed, 
and  a  new  trial  ordered.  Tlie  other  Judges 
concurred. 


BARIL  V.  NEW  TORE,  N.  H.  ft  H.  R.  CO. 
(Supreme  Court  of  Eirrors  of  Connecticut 
Dec.  17,  1915.) 

1.  Appkai.  and  ESaaoB  (3=»1006  —  Rcvikw  — 
Questions  of  Fact. 

Plaintiff,  suing  a  railroad  company  for  in- 
juries, testified  that  he  stumbled  on  a  stairway 
while  going  from  a  depot  ticket  office  under 
the  railroad  tracks  to  a  platform  for  tbe  pur- 
pose of  taking  a  train,  and  that  a  sufficient  and 
proper  light  for  passengers  using  the.  subway 
was  not  turnisbed.  His  testimony  was  uncor- 
roborated and  was  contradicted  in  the  most  pos- 
itive manner  by  nine  witnesses  who  apparently 
were  credible,  uninterested,  and  in  no  way  re- 
sponsihle  for  the  accident,  and  who  testified  that 
plaintiff,  almost  half  an  hour  before  he  claimed 
to  have  faUen,  was  lying  intoxicated  upon  a 
platform  over  200  feet  from  the  subway  stairs, 
and  it  appeared  that  atiout  that  time  he  was 
taken  from  the  dei>ot  to  a  hospital  in  the  police 
station  for  surgical  treatment  and  then  placed 
under  arrest  on  the  charge  of  intoxication. 
Held  that  while  defeirence  should  be  given  to 
the  opinion  of  the  trial  judge  who  saw  the  wit- 
nesses and  heard  them  testify,  the  pr^>onder- 
ance  of  the  evidence  against  plaintiff  was  so 
great  as  to  clearly  warrant  the  conclusion  that 
the  verdict  was  the  product  of  misapprehension, 
prejudice,  or  partiahty  on  the  part  of  the  jury. 
JEi.  No'ie. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  |i  3860-3876,  8948-8950; 
Dec.  Dig.  <S=>1005.] 

2.  Cabbiebs  €=s>321— Actions  fob  Injttbies— 
iNSTBDcnoNS— Existence  of  Relation. 

In  an  action  against  a  railroad  company 
for  injuries  claimed  to  have  been  caused  by 
stnmbUng  on  an  insufficiently  lifted  stairway 
while  going  from  the  station  ticket  office 
through  a  subway  under  the  track  to  a  platform 
where  plaintiS  intended  to  take  a  train,  the 
court  charged  that  the  special  duty  to  ex«\:iBe 
that  high  degree  of  care  imposed  upon  a  com- 
mon carrier  of  passengers  began  only  when  by 
coming  upon  the  premises,  intending  to  Iieoome 
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a  paasencer,  in  bnyinx  b.  ticket  for  trantporta- 
tion,  orTn  the  act  of  entering  the  vehicle,  the 
actual  relation  of  carrier  and  passenger  began, 
and  that  while  going  from  the  ticket  office  to  the 
car  the  purchaser  of  a  ticket  was  considered  as 
a  passenger,  and  it  was  the  duty  of  the  rail- 
road company  to  use  the  utmost  degree  of  care 
and  diligence  to  provide  for  him  a  safe  and  con- 
venient way  and  manner  of  access  to  the  tr^n. 
Beld,  that  the  Instruction  was  not  su£Sciently 
clear  and  adequate  and  might  have  been  mis- 
leading, as  the  purcliase  of  a  ticket  does  not 
lecessarily  constitute  the  purchaser  a  passen- 
ger, and  such  purchase  is  not  essential  to  consti- 
tute the  relation  of  passenger  and  carrier,  but 
is  rather  a  circumstance  which  may  be  con- 
sidered with  other  drcnmstances  as  evidencing 
the  creation  of  the  relation. 

CEd.    Note.— For    other    cases,    see    CJarriers, 
Cent.  Dig.  U  1247,  1326-1336.  1343;  Dec.  Dig. 
<Ss>321.] 
3.  Carbikbs  €=9247— Liabuxft  tob  Irjubixb 

TO  "Passknokb." 

▲  person  becomes  a  "passenger"  of  a  rail- 
road when,  intending  to  take  passage  on  its 
train  due  to  depart  fat  his  proposed  destina- 
tion within  a  reasonable  time,  be  enters  a  place 
provided  by  it  for  the  reception  and  accommoda- 
tion of  persons  intending  to  board  its  trains  at 
a  time  when  sndi  place  is  open  for  such  recep- 
tion. 

[ICd.  Note.- For  other  cases,  see  Carriers, 
Cent  Dig.  §g  984-9W;  Dec.  Dig.  <8=»347. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passenger.] 

Appeal  from  City  Court  of  Waterbuiy; 
Patrick  J.  McMahon,  Judge. 

Action  by  Joseph  Barll  against  the  New 
Tork,  New  Haven  &  Hartford  Railroad  Com- 
pany for  damages-  to  recover  for  personal  in- 
juries alleged  to  have  been  cansed  by  the 
negligence  of  the  defendant  Trial  to  a  Jary 
and  verdict  for  plaintilT,  which  the  trial  court 
upon  motion  of  the  defendant  refused  to  set 
OBlde:,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Forrest  Shepherd,  of  Hartford,  for  appel- 
lant Joseph  H.  Rled,  of  Waterbury,  for 
appellee. 

RORABACE,  J.  [1]  Tb;  plaintiff  brings 
this  action  to  recover  damages  alleged  to 
have  been  received  while  upon  the  defend- 
ant's depot  grounds  at  Bridgeport,  Conn. 
The  complaint  alleges  that  plaintiff  stumbled 
and  fell  upon  a  pair  of  stairs  whUe  he  was 
passiiig  fro<n  the  ticket  ofilce  of  the  defend- 
ant's railroad  station,  nnder  Its  tracks, 
through  the  subway,  up  to  the  platform  upon 
the  easterly  side  of  the  depot,  where  he  in- 
tended to  take  a  train  for  Waterbnry.  The 
negligence  relied  upon  was  the  failure  of 
the  defendant  to  provide  a  sufficient  and 
proper  light  for  passengers  using  the  sub- 
way at  this  place.  The  plalntiee  testified 
that  the  accident  happened  in  the  manner 
above  stated.  His  testimony  was  unsup- 
ported as  to  the  time,  the  place,  and  the  man- 
ner in  which  he  was  injured. 

The  defendant  offered  evidence  to  show 
that  over  the  steiM,  where  the  plaintiff  claim- 
ed that  he  fell,  there  were  two  incandescent 


lights,  which  were  always  Ugbted  when  the 
subway  was  dark.  The  defendant  palled  six 
witnesses  whose  testimony  tended  to  show 
that  the  plaintiff  did  not  sustain  any  Injuries 
by  falling  on  the  steps  of  the  subway,  at  the 
time  be  stated.  The  substance  of  their  tes- 
timony was  t^at,  almost  one-half  hour  be- 
fore he  claimed  that  be  fell  upon  the  steps, 
he  was  lying  upon  the  west-bound  platfbrm 
at  the  westerly  end  of  the  defendant's  pas-' 
aenger  station,  over  200  feet  from  the  sub- 
way stairs  in  Question.  Several  witnesses 
swore  that  the  plaintiff  was  Intoxicated  at 
this  time.  It  was  conceded  that,  about  this 
time,  the  plaintiff  was  taken  from  the  pas- 
senger d^ot  to  the  hospital  in  the  police 
station  in  Bridgeport,  where  he  received 
surgical  treatment;  that  he  was  taken  from 
the  hospital  to  the  police  station,  where  he 
was  placed  under  arrest  on  the  charge  of 
intoxication.  Nine  witnesses  testified  to 
facts  which  contradicted  the  plaintiff  in  the 
most  positive  manner.  There  does  not  ap-' 
pear  to  have  been  any  fair  chance  for  a  mis- 
take<  Bither  the  plaintiff  or  these  witnesses 
testified  untruthfully.  The  defendant's  wit- 
nesses apparently  were  credible,  and  not  in- 
terested in  the  result  of  this  action,  and  in 
no  way  responsible  for  the  accident  The . 
evidence  which  they  gave  was  not  improbable 
or  unreasonable;  indeed,  their  testimony 
seems  more  consiatent  and  probable  than  that 
of  the  plaintiff,  who  was  testifying  under 
the  influence  of  self-interest  The  presid- 
ing judge  correctly  instructed  tlie  jury  that 
the  plaintiff  must  prove  by  a  fair  preponder- 
ance of  the  evidence  that  the  defendant  was 
guilty  of  negligence,  which  was  the  proximate 
cause  of  the  injuries  to  the  plaintiff,  and 
that  he  himself,  by  his  own  negligence,  did 
not  materially  or  essentially  contribute  to 
his  injuries.  A  careful  examination  of  the 
record  discloses  that  the  preponderance  of 
the  evidence.  Instead  of  supporting  the  con- 
tentions and  statements  of  the  plaintiff,  was 
decidedly  dgainst  them. 

It  is  true  that  deference  should  be  given 
to  the  opinion  of  the  trial  judge,  who  saw 
the  witnesses  and  heard  them  testify;  but 
there  are  cases  when  the  preponderance  of 
the  evidence  is  so  great  as  to  clearly  warrant 
the  conclusion  that  the  verdict  was  the  prod- 
uct of  misapprehension,  prejudice,  or  par- 
tiality, on  the  part  of  the  jury.  Such  is  the 
present  case. 

[2]  The  jury  were  instructed  that : 
"The  special  duty  to  exercise  that  high  degree 
of  care  wbicb  is  imposed  by  law  upon  a  common 
carrier  of  passengers  begrins  only  when  by  com- 
ing upon  his  premises,  intending  to  t>ecome  a 
passenger,  in  buying  a  ticket  for  transportation, 
or  in  the  act  of  entering  his  vehicle,  the  actual 
relation  of  the  carrier  and  passenger  begins. 
While  going  from  the  ticket  office  to  the  car,  the 
purchaser  of  a  railroad  ticket  is  to  be  consid- 
ered as  a  passenger,  and  it  is  the  duty  of  the 
railroad  company  to  use  the  utmost  degree  of 
care  and  diligence  to  provide  for  him  a  safe 
and  convenient  way  and  manner  of  access  to 
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the  train.  In  order  to  prerent  any  injur  bap- 
penin;  to  him." 

This  portion  of  the  charge  was  not  suflS.- 
dently  clear  and  adegiuate  and  might  have 
been  misleading  in  some  possible  aspects  of 
the  case  under  the  evidence.  Tlie  purchase 
of  a  ticket  does  not  necessarily  constitute 
the  purchaser  a  passenger.  Neither  is  such 
purchase  essential  to  constitute  the  relation 
of  passenger  and  carrier.  4  Elliott  on  Bail- 
roads,  i  1579;  Warren  v.  Ballroad  Co.,  8 
Allen  (90  Mass.)  227,  232,  85  Am.  Dec.  700. 
It  is  rather  a  circumstance  wlilch  may  be 
considered  with  other  circumstances  as  evi- 
dencing the  creation  of  the  relation.  Kld- 
weU  y.  C.  &  O.  B.  B.  Co.,  71  W.  Va.  684,  77 
S.  £.  285,  43  li.  B.  A.  (N.  S.)  999  and  note; 
PhlUlps  T.  Ballroad  Co.,  124  N.  C.  123,  126, 
32  S.  E.  388,  45  U  B.  A.  163. 

In  Webster  v.  Fltchburg  B,  Co.,  161  Mass. 
298,  299,  37  N.  E.  165,  166  (24  L.  B.  A.  521), 
it  Is  well  said  that: 

"One  becomes  a  passenger  on  a  railroad  when 
he  puts  himself  into  the  care  of  the  railroad 
company  to  be  transported  under  a  contract,  and 
is  received  and  accepted  as  a  passenger  by  the 
company.  There  is  hardly  ever  any  tormal  act 
of  delivery  of  one's  person  into  the  care  of  the 
carrier,  or  of  acceptance  by  the  carrier  of  one 
who  presents  himself  for  transportation,  and 
'so  the  existeoce  of  the  relation  of  passenger 
and  carrier  is  commonly  to  be  implied  from 
circumstances.  These  arcnmstances  must  be 
such  as  to  warrant  an  implication  that  the  one 
has  offered  himself  to  be  carried  on  a  trip  about 
to  be  made,  and  tliat  the  other  has  accepted  tils 
offer,  and  has  received  him  to  be  properly  cared 
for  until  the  trip  is  begun,  and  then  to  be  car- 
ried over  the  railroad.  A  railroad  company 
holds  itself  out  as  ready  to  receive  as  passengers 
all  persons  who  present  themselves  in  a  proper 
condition,  and  in  a  proper  manner,  at  a  proper 
place  to  be  carried.  It  invites  everybody  to 
come  who  is  willing  to  l>e  governed  by  its  rules 
and  regulations.  In  a  case  like  this,  the  ques- 
tion is  whether  the  person  has  presented  Iiim- 
self  in  readiness  to  be  carried  under  each  cir- 
cumstances in  reference  to  time,  place,  manner, 
and  condition  that  the  railroad  company  must 
be  deemed  to  have  accepted  him  as  a  passenger. 
Was  his  conduct  such  as  to  bring  him  within 
the  invitation  of  the  railroad  compitny?" 

[3]  Applying  this  principle  to  concrete  sit- 
nattons  similar  to  the  one  In  this  case,  it 
may  be  said  that  a  person  becomes  a  pas- 
senger of  a  railroad  carrier  when,  intending 
to  take  passage  on  Its  train  due  to  depart 
for  his  proposed  destination  within  a  reason- 
able time,  be  enters  a  place  provided  by  It 
for  the  reception  and  accommodation  of  per- 
sons intending  to  board  its  trains  at  a  time 
when  such  place  Is  open  for  such  reception. 
Elliott  on  Ballroads,  $  1579 ;  Mlchle  on  Car- 
riers, I  2128;  Merrill  v.  Ballroad.  158  111. 
App.  38,  40;  PhUlips  v.  EaUroad  Co.,  124  N. 
C.  123,  126,  32  S.  E.  388,  46  L.  B.  A.  163. 
In  Hogner  y.  Boston  Elevated  By.,  198  Mass. 
260,  270,  84  N.  B.  464,  465  (15  L.  B.  A.  [N.  S.] 
960),  it  is  held  that: 

"The  relation  of  carrier  and  passenger  is  cre- 
ated by  contract  express  or  implied.  In  the 
case  of  a  street  railway  company,  it  is  rarely 
created  by  express  contract  when  the  car  is 


txMrded 


by    the 
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paaaenger   from    the   street 
le  relation  has  begun  is  generally  to 
be  shown  by  tile  circamstances." 

There  is  error,  and  a  new  trial  is  ordered. ' 
The  other  Judges  concurred. 


HOYT  V.  STUABT  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  17,  1916.) 

1.  APFEAL   AI7D    ESBOB   ®=3722— BXABONS   FOB 

Appeax, — StranciENcr. 

Under  Gen.  St.  1902,  §  798,  which  requires 
a  distinct  statement  in  the  appeal  of  the  errors 
complained  of,  an  assignment  of  error  in  the 
torm  of  a  query  as  to  whether  the  court  erred 
in  rendering  judgment  in  favor  of  one  defend- 
ant is  insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2990-2906;  Dec.  Dig.  <&=> 
722.] 

2.  Appeal  akd  Ebbob  <S=!»731— Bkvbbw— Max- 

lEBS   BKVIEWABLE. 

Where  trial  is  had  to  a  jury,  the  judge 
cannot  find  as  to  disputed  matters;  therefore, 
in  view  of  Practice  Book  1908,  p.  273,  |  2,  au- 
thorizing assignments  of  error  in  such  cases  to 
the  charge  and  to  the  rulings  on  evidence,  a 
reason  of  appeal  treating  .the  case  as  though 
the  court  had  erred  in  failing  to  find  the  ulti- 
mate facts  is  insufficient 

[iSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3017-3021;  Dec  Dig. 
<S=>731.] 

3.  Pu:DOES  «=931— CONVKESION  OF  Peopebty 

—What  CoNSirruTES. 

The  holder  of  a  note  to  secure  whiQh  ooi- 
lateral  had  been  pledged,  who  transferred  the 
note  and  collateral  with  consent  of  the  maker, 
is  not  guilty  of  a  conversion  of  the  collateral. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.   §g   86-88;     Dec.    Dig.   «=>31. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Conversion.] 

4.  Appeal  and  Ebbob  ®=»685— Matteu  Bx- 
viewable. 

Where  the  evidence  was  not  before  the 
Supreme  Court  as  provided  by  Oen.  St  1902, 
g  W>5,  the  denial  of  a  new  trial  on  the  ground 
that  the  direction  of  a  verdict  for  one  of  the  de- 
fendants was  error  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2911-2914;  Dec.  Dig.  «=> 
695.] 

5.  Pledges  e=95&— Acquisition  of  Tnxx  bt 
Pledgee— Modes. 

Where  a  note  and  mortgage  were  pledged 
as  collateral  to  secure  defendant's  own  note, 
the  interest  of  the  pledgee  is  limited  to  the 
amount  of  plaintifTs  debt,  with  interest,  and 
while  the  pledgee  may  secure  title  to  the  pledg- 
ed property  either  by  quitclaim  deed  or  by  strict 
foreclosure,  in  the  latter  event>  the  surplus,  if 
any,  realized  from  the  pledge  will  belong  to  the 
pledgor. 

[Ed.  Note. — For  other  cases,  see  Pledges, 
Cent  Dig.  §g  134-138;   Dec.  Dig.  «»=»5».] 

6.  Pledges  «=959—Foeeci/)Bube— Defenses. 

Where  a  pledgee  of  a  note  and  mortgage 
given  as  collateral  strictly  foreclosed  tiie  pledg^ 
be  is  not  liable  for  conversion,  where  he  acted 
with  reasonable  diligence  and  prudence  and 
accounted  to  the  pledgor  for  any  suiplus. 

[Ed.  Note.— For  other  cases,  see  Pledge^ 
Cent  Dig.  §1  134-188;  Dec.  Dig.  «=»50.J 
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7.   TbOVEB  AITS   COirVKBSION  4=>50— MXASUBE 

OF  Dakaoks. 

In  an  action  for  conversion  of  a  note  and 
mortgage,  the  measure  of  damages  is  the  actual, 
and  not  the  face,  value  of  the  uiBtruments:  de- 
fendant havinx  the  burden  of  proving  that  the 
instruments  are  worth  less  than  their  face. 

[EkL  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  266 ;  Dec.  Dig.  iS=s>50.] 
&  PusDQKS  €=>3d  —  AcnoMs  —  Damages  — 

Hkasubx. 

In  an  action  for  conversion  of  a  note  and 
mortgage  given  as  collateral,  the  defendant  may 
show  tne  valne  of  the  mortgaged  premises,  as 
well  as  the  insolvency  of  the  mortgagor  who 
gave  the  note  pledged,  to  establish  the  value  of 
the  collateral. 

PEd.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  SS  92-94;  Dec.  Dig.  «=»86.] 

9.  Pu:doe8  ®=>Sd  —  AonoNS  —  Davaqes  — 

Pabtocs. 

That  a  pledgor  was  not  a  party  to  a  pro- 
ceeding to  foreclose  the  pledge  does  not  entitle 
Urn  to  sue  for  conversion  and  collect  pnnitive 
damages,  including  a  reasonable  sum  for  the  ex- 
penaea  of  litigation,  leM  the  taxable  costs  re- 
corerable,  where  his  rights  were  protected. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dtig.  H  92-^;    Dec.  Dig.  «=»86.] 

Appeal  from  Superior  Conrt,  Fairfield 
County ;  James  H.  Webb,  Jndge. 

Action  by  Dudley  B.  Hoyt  against  Edward 
0.  Stuart  and  another  In  the  nature  of 
trover,  for  the  conversion  of  a  note  and 
mortgage.  Verdict  and  judgment  for  the 
plalntlfl  for  $28,  and  appeal  by  the  plain- 
tiff.   No  error. 

J.  Lindsay  Hoyt,  of  Stamford,  for  appel- 
lant Jdin  Keogh,  of  Norwalk,  (or  appel- 
lees. 


BORABAGK,  3.  It  was  conceded  that  on 
Angost  31,  1900,  the  plalntlfl  was  tha  own- 
er of  a  note  for  $1,400,  made  by  Elisabeth 
Mills.  The  note  Was  dated  February  1, 1909, 
and  secured  by  a  mortgage  upon  property 
whldt  was  subject  to  prior  mortgages  and 
Incnmbrances  of  about  $1,400.  At  this  time 
the  plaintiff  was  indebted  to  the  defendant 
Stnart  In  the  sum  ot  $6S0,  whlcdi  was  evi- 
denced by  a  promissory  note  dated  August 
31,  1909,  payable  to  Stuart  on  demand,  with 
Interest  To  secure  the  payment  of  his  note 
for  $560  the  plaintiff  assigned  to  Stuart  the 
Mills  note  and  mortgage.  Stuart  was  press- 
ing for  payment  of  the  $560,  but  the  plaintiff 
neglected  to  pay  it  On  or  about  February 
16,  1912,  the  $650  note  and  the  Mills  note 
and  mortgage  were  assigned  by  Stuart  to 
the  defendant  HubbelL  The  plaintiff  alleged 
in  bis  complaint  that  this  transfer  to  Hub- 
bell  was  without  authority.  This  was  denied 
by  both  defendants.  The  queetlons  which  the 
plaintiff  attempts  to  present  in  his  four  as- 
signments of  error  are  not  properly  before 
this  court. 

[1]  The  first  is  "whether  or  not  the  court 
erred  in  ruling  and  deciding  that  judgment 
thonld  be  rendered  In  favor  of  the  defend- 


ant Stuart"  The  second,  third,  and  fourth 
reasons  of  appeal  are  In  the  same  form  as 
the  first,  but  relate  to  other  subject-matters. 
They  are  all  In  violation  of  the  rules  relating 
to  appeals  to  the  Supreme  Court  and  of  the 
provisions  of  section  708  of  the  General 
Statutes,  which  requires  a  distinct  statement 
In  the  appeal  of  the  errors  complained  of. 

[2]  The  errors  which  the  plaintiff  is  seek- 
ing to  present  to  us  arose  in  the  conduct  of  a 
jury  case.  The  procedure  for  an  appeal  in 
such  cases  is  plainly  pointed  out  by  the  rules 
of  this  conrt  Practice  Book,  p.  273,  |  2. 
These  reasons  of  appeal  are  not  founded 
upon  any  alleged  instructions  of  the  trial 
judge.  They,  like  the  plaintiff's  argument 
treat  the  case  as  though  it  bad  been  tried 
to  the  court 

"In  a  case  where  the  trial  has  been  to  a  jury, 
the  presiding  judse  cannot,  as  to  dispnted  mat-  . 
ters,  make  a  finding  of  what  has  been  proven 
as  in  a  court  case.  He  can  only  find  what  the 
parties  have  offered  evidence  to  prove  and 
claim  to  have  proved."  Farrington  v.  Cheponis, 
84  6onn.  1,  4,  78  Atl.  652. 

These  assignments  of  error  are  also  im- 
properly stated  because  in  the  record  they 
appear  in  the  form  of  gutcres.  Ooddard 
V.  Treat  83  Conn.  616,  77  Atl.  959. 

[3]  Contrary  to  our  practice,  we  have 
searched  the  record  to  ascertain  If  any  of 
these  four  imperfect  assignments  of  error 
were  founded  upon  any  clearly  defined  In- 
struction of  the  court.  We  find  that  the 
Jury  were  Instructed  that: 

"This  transfer  to  Hubbell,  I  think,  appears 
upon  all  of  the  evidence  to  have  been  with  the 
full  knowledge  and  consent  of  the  plaintiff,  and 
therefore  it  cannot  be  deemed  a  wrongful  con- 
version of  the  Mills  note  and  mortgage  so  far  as 
Stuart  Is  concerned,  and  I  accordingly  direct 
yon  to  render  a  verdict  In  this  case  in  favor  of 
the  defendant  Stuart" 

As  a  matter  of  law,  these  instructions  were 
correct  If  a  person  consents  to  the  taking 
or  transfer  of  his  property  to  another,  he 
cannot  recover  for  a  conversion  thereof  from 
the  person  to  whom  such  consent  was  given. 
38  Cya  2000,  and  cases  cited.  As  a  mat- 
ter of  fact  we  cannot  say  that  these  Instruc- 
tions by  the  trial  Judge  to  find  a  verdict 
for  the  defendant  Stuart  were  erroneous. 

[4]  The  evidence  is  not  before  us  as  pro- 
vided by  section  805  of  the  General  Statutes.' 
We  have  no  way  In  which  we  can  pass  up- 
on the  propriety  of  such  a  ruling.  Dick  v. 
Colttiial  Tnut  Co.,  88  ODnn.  98,  98,  89  AtL 
907. 

[<]  It  was  also  alleged  and  claimed  by  the 
plaintiff  that  about  September  15,  1912,  the 
defendant  Hubbell,  without  notice  to  the 
plaintiff,  commenced  proceedings  for  the 
strict  foreclosure  of  the  Mills  mortgage,  and 
that  without  authority  from  the  plaintiff,  he 
sold  and  conveyed  this  property  and  con- 
verted the  proceeds  of  the  sale  to  his  own 
use.  The  plaintiff  also  claimed  that  ever 
since  January,  1018,  he  had  been  ready  to 
pay  the  $550  note,  with  interest  upon  the 
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reassignment  of  the  BIlUs  mortgage.  Tbe 
defendant  Hubbell  admitted  that  he  had  fore- 
closed the  mortgage  and  that  he  had  sold  the 
property.  He  also  Introduced  evidence  show- 
ing that  at  all  times  since  the  assignment 
of  the  note  and  mortgage  to  Stuart  by  the 
plaintiff  Elizabeth  Mills,  the  maker  of  the 
$1,400  note  and  mortgage,  was  insolvent,  of 
which  the  plaintiff  had  full  knowledge ;  that 
the  insolvency  of  Elizabeth  Mills  prompted 
the  defendant  Hubbell  to  take  the  proceed- 
ings of  which  the  plaintiff  now  complains; 
that  the  value  of  the  property  which  the 
MUls  mortgage  covered  was  not  more  than 
$2,200;  that  this  mortgage  did  not  lend  addi- 
tional security  to  this  transaction  of  more 
than  $800;  that  neither  of  the  defendants 
profited  by  these  assignments,  which  were 
for  the  sole  benefit  of  the  plaintiff;  and 
■  that  he  refused  to  take  any  action  to  pro- 
tect his  alleged  rights,  although  requested 
to  so  do. 

Complaint  is  made  in  the  appeal  that  each 
of  the  requests  to  charge  were  not  compiled 
with.  The  first  of  these  was  to  the  effect 
that  the  Jury  must  find  that  the  plaintiff's  as- 
signment to  the  defendant  Stuart  of  the 
Mills  mortgage  was  not  an  absolute  trans- 
fer of  the  plaintiff's  interest  in  the  land, 
but  amounted  to  a  pledge,  and  that  the  only 
way  in  which  title  could  be  acquired  to  the 
note  and  mortgage  was  by  quitclaim  deed. 
It  was  one  of  the  facts  conceded  by  all  par 
ties,  and  the  jury  were  so  instructed  by 
the  court  when  it  stated  that  there  could  be 
no  question  but  that  Stuart  acquired  this 
Mills  note  and  mortgage  of  $1,400  from  the 
plaintiff,  and  held  ttie  same  solely  to  se- 
cure to  him  tbe  payment  of  the  plaintiff's 
note  of  $550.  The  trial  court  upon  this 
point  also  stated: 

"Now,  it  shoald  be  remembered  that  Hubbell 
was  not  absolutely  the  owner  of  the  Mills  note 
and  mortgage  to  do  with  as  he  pleased.  His 
interest  in  them  was  limited  to  the  amount  of 
the  plaintiff's  debt  of  $550,  and  interest  What- 
ever value  there  -was  to  these  securities  in  ex- 
cess of  this  amount  equitably  b^onged  to  the 
plaintiff." 

The  acquisition  of  title  by  the  defendants 
^  was  not  solely  dependent  upon  a  quitclaim 
'deed.  It  might  have  been  obtained  by  prop- 
er proceedings  of  foreclosure.  Tbe  plaintiff 
had  sought  to  establish  the  fact  that  there 
had  been  an  unlawful  conversion  of  the  Mills 
note  and  mortgage,  and  that  the  defendants 
were  accountable  for  the  proceeds  of  such 
conversion.  The  case  was  tried  and  appar- 
ently decided  upon  this  theory,  and  the  plain- 
tiff obtained  from  the  court  all  that  he  was 
entitled  to  on  this  branch  of  the  case. 

[6]  Another  request  by  the  plaintiff  sought 
from  tbe  court  instructions,  in  substance, 
that,  if  the  jury  should  find  that  the  plain- 
tiff had  notice  of  the  foreclosure  proceedings 
instituted  by  the  defendant  Hubbell,  yet  he 
would  be  deemed  to  hold  the  property  re- 
ceived in  trust  for  the  plaintiff  and  account- 
able to  him  for  the  samp.    This  request  over- 


looks the  Instructions  just  referred  to,  and 
the  further  statements  of  the  court  in  which 
it  said  that: 

"If  you  find  that  the  defendant  Hubbell,  with 
Messrs.  'Wklsh  and  Hubbell,  the  attorneys  who 
had  charge  of  the  proceedings,  proceeded 
throughout  with  reasonable  diligence  and  pru- 
dence, and  realized  upon  the  Mills  note  and 
mortgage  all  that  you  could  reasonably  expect 
to  have  been  realized  upon  ttem  under  aU  the 
facts  disclosed  by  the  evidence  in  this  trial,  and 
honestly  accounted  to  the  plaintiff  with  respect 
to  such  proceeds  and  in  satisfying  and  diacharg- 
ing  his  note  and  obligation,  then  your  verdict 
should  be  for  the  defendant  HubbeU." 

These  instructions  are  a  euffldent  an8w« 
to  the  appellant's  contention  upon  this  sub* 
ject 

[7,  S]  The  court  was  also  asked  to  charge 
the  jury  that,  if  you  find  that  the  mortgage 
of  Elizabeth  MUls  was  strictly  foreclosed, 
the  amount  found  due  therein  in  the  fore- 
closure action  is  conclusive  of  the  amount 
due  thereon  in  this  action,  together  with  In- 
terest at  the  rate  of  6  per  cent,  from  the 
date  of  Judgment  in  said  acticHi.  This  re- 
quest was  properly  refused.  It  incorrectly 
stated  the  law  upon  this  point  In  actions 
of  this  kind  tbe  general  proposition  may  be 
stated  that  the  value  of  the  property  at  the 
time  of  Its  conversion,  with  interest,  is  .the 
measure  of  damages.  Seymour  t.  Ives,  46 
Conn.  113. 

"The  measure  of  damages  for  the  conver- 
sion of  promissory  notes,  bonds,  and  other  evi- 
dence of  indebtedness  is  their  actual,  not  their 
face,  value."  38  Cyc.  2097,  and  cases  cited  in 
note. 

The  jury  were  Instructed  that,  in  tbe  ab- 
sence of  evidence  of  actual  value,  they  should 
consider  the  note  and  mortgage  at  Its  face 
value,  and  that  the  burden  of  proof  was  up- 
on the  defendant  to  show  that  it  was  worth 
less  than  its  face  value.  In  this  connecticm 
the  court  also  stated  tliat  in  fixing  the 
value  It  was  pnq;>er  for  the  Jury  to  ccmsider 
the  value  of  the  property  covered  by  the 
mortgage,  taken  In  connection  with  the  pri- 
or incumbrance  upon  it,  and  also  the  finan- 
cial ability  of  Mrs.  Mills,  the  maker  of  the 
note,  to  pay  it  On  this  point  tbe  charge 
as  given  was  clear  and  adequata 

[9]  Complaint  is  made  because  the  court 
did  not  state  to  the  jury,  as  requested,  that 
If  they  should  find  that  there  had  been  a 
strict  foreclosure  of  the  Mills  mortgage,  and 
no  accounting  had  been  made  for  the  pro- 
ceeds, then  the  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  his  claim,  with 
damages  for  the  prosecution  of  this  action. 
There  does  not '  appear  to  have  been  any 
reasonable  basis  for  such  a  request  There 
was  no  allegation  or  evidence  offered  to  show 
that  the  plaintiff  ever  made  demand  upon 
the  defendant  Hubbell  for  the  return  or  re- 
assignment of  tbe  Mills  mortgage  and  nota 
It  is  not  claimed  that  either  one  of  the  de- 
fendants acted  willfully  or  fraudulently  in 
this  matter.  Evidently  the  platntifTs  cause 
of  action  was  a  technical  one,  based  upon 
the  theory  that  the  defendants  were  liable 
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because  Hoyt  was  not  made  a  party  to  the 
fore^doeure  proceedings.  Such  a  case  does 
not  permit  the  Jury  to  award  punitive  dam- 
ages, which  In  some  Instances  may  Include 
a  reasonable  sum  for  the  expenses  of  litiga- 
tion, leas  the  taxable  costs  recoverable. 

The  two  remaining  requests  of  the  plaintiff 
do  not  require  consideration.  They  were  In- 
volved in  and  disposed  of  by  our  discussion 
of  the  other  reasons  of  appeal. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


BOHA  T.  THAMES  BIVER  SPECIAI/TIBS 
CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  17,  1916.) 

1.  Nkw  Tbial  «=977— Evtect  or  Dbhial  or 

DiBKOIBD  VBBniCT. 

Where  the  court  refused  to  direct  verdict 
for  the  defendant,  there  was  no  irregularity  or 
impropriety  in  tts  setting  aside  tlie  verdict 
wUch  the  jury  returned  for  plaintiff  on  con- 
flicting evidence,  It  being  the  court's  duty  to 
do  80  if  the  verdict  was  so  manifestly  unjust 
as  to  justify  the  suspicion  tliat  the  jury  Or  some 
of  its  memliera  were  influenced  by  prejudice, 
corruption,  or  partiality. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  157-161;    Dec.  Dig.  <e=377.] 

2.  Appeal  and  Erbob  «=>933— Revisw— Pbk- 
sincpTioNs  Favobinq  Tbial  Coubt. 

In  reviewing  the  qaestlon  whether  the  trial 
court  abused  its  legal  discretion  in  setting  aside 
the  verdict,  great  weight  should  be  given  the 
court's  opinion  and  every  presumption  made  in 
favor  of  the  correctness  ol  its  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3425,  8426,  3772-8776; 
Dec  Dig.  «=>933.] 

3.  Landlobd  add  Tenant  4=>168— Injttbibb 
TO  TxNANT's  Servant— VBBDiar—StiPFOBT 
BT  Evidence. 

In  suit  by  a  paper  mill  employ^  against 
dte  owner  of  the  premises  for  injuries  in  a 
freight  elevator  cdntrolled  and  operated  by  de- 
fendant, where  plaintiff's  case  rested  only  on 
his  own  uncorroborated  testimony  as  to  the 
manner  in  which  his  injuries  were  received, 
wliile  the  laws  of  mechanics  tended  to  prove  his 
story  impossible,  and  he  had  given  an  entirely 
different  account  of  the  accident  on  former  trial, 
verdict  for  plaintiff  was  pro_perly  set  ai^e,  its 
injustice  and  impropriety  being  evident. 

[Ed.  Note. — ^FoT  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  M  644-646,  664-667,  681- 
684;    Dec.  Dig.  €=»ie91 

Appeal  from  Superior  Court,  New  London 
County;    Gardiner  Greene,  Judge. 

Action  by  Loreto  Koma  against  the  Thames 
Blver  Specialties  Company.  Verdict  for 
plaintiff  for  $5,000  was  set  aside  on  defend- 
ant's motion,  and  plaintiff  appeals.  No  er- 
ror. 

The  action  is  to  recover  damages  for  per- 
sonal Injuries  allied  to  have  been  caused 
by  the  defendant's  negligence.  The  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  for 
16,000,  which  the  trial  court  set  aside  up<m 
moUon  of  the  defendant  The  plaintiff  was 
employed  In  a  paper  mill  operated  by  a  ten- 
ant of  the  defendant, .  and  situated .  In  the , 


third  story  of  the  defendant's  factory  build- 
ing. The  tenant  also  had  storage  facilities  in 
the  basement.  In  the  building  was  a  freight 
elevator  communicating  between  the  several 
floors  and  basement  This  elevator  was  op- 
erated and  controlled  by  the  defendant  and 
used  by  the  tenant  and  its  employ^  in  the 
course  of  Its  business.  The  plaintiff,  while 
working  for  the  tenant,  was  Injured  in  riding 
up  on  the  elevator  by  having  his  legs  crush- 
ed between  its  platform  and  the  floor  of  the 
third  story.  The  manner  in  which  the  acci- 
dent occurred  and  the  direct  cause  of  it  were 
in  dispute. 

Charles  W.  Comstock  and  Lee  R.  Robbins, 
both  of  Norwich,  for  appellant  Christopher 
L.  Avery,  of  New  London,  for  appellee. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  court,  having  refused  to. 
direct  a  verdict  for  the  defendant,  set  aside 
one  which'  the  Jury  returned  in  favor  ot  the 
plalntlfl.  There  was  nothing  irregular  or  im- 
proper in  this.  Cooh  T.  Morris,  66  Conn.  106, 
211,  S3  Aa  094. 

It  was  the  court's  duty  to  set  aside  the  ver^ 
Act  if  its  manifest  injustice  was  so  plain  and 
palpable  as  to  Justify  the  suspicion  that  the 
Jury  or  some  of  its  members  were  Influenced 
by  prejudice,  corruption,  or  partiality.  Fell 
V.  Hancock  Mut  Fire  Ins.  Co.,  76  Conn.  494, 
406;  57  Aa.  176;  Burr  v.  Harty,  76  Conn.  127, 
129,  62  Atl.  724.  And  this  is  true  even  if  the 
evidence  was  conflicting,  and  there  was  direct 
evidence  In  favor  of  the  plaintiff  who  prevail- 
ed with  the  jury.  Bradbury  v.  South  Nor- 
walk,  80  Conn.  298,  300,  68  Atl.  321;  Cook 
V.  Morris,  66  Conn.  196,  211,  33  AtL  994; 
Klnne  v.  Kinne,  9  Conn.  102, 106,  21  Am.  Dea 
782.  Clearly  the  action  of  a  Jury  may  be  as 
unreasonable  and  as  suggestive  of  being  pro- 
duced by  improper  lufiuences  in  passing  upon 
the  credibility  of  witnesses  and  In  the  weigh- 
ing of  conflicting  testimony  as  in  any  other 
respect.  It  is  one  of  the  duties  of  a  judge, 
in  the  due  performance  of  his  part  in  Jury 
trials,  to  see  to  it  that  such  influences,  ajH 
parently  operating  up<m  the  Jury,  do  not  pre- 
vail, and  manifest  Injustice  thereby  be  done. 

[2]  The  trial  judge  in  setting  aside  the  ver- 
dict was  acting  in  the  ezerdse  of  a  legal  dla* 
cretlon,  and  his  action  is  not  to  be  disturbed 
by  us  unless  it  clearly  appears  that  the  dls> 
cretlon  was  abused ;  and  in  passing  upon  the 
question  of  abuse  great  weight  should  be  giv- 
en to  his  oidnion,  and  every  presumption 
made  in  favor  of  its  correctness.  Cables  v. 
Bristol  Water  Co.,  86  Conn.  223,  224,  84  AtL 
928 ;  Loomis  v.  Perkins,  70  Conn.  444,  446,  39 
AtL  797. 

[3]  In  this  case  there  is  no  need  of  invok- 
ing the  last-named  principle  to  Justify, us  in 
sustaining  the  action  taken  by  the  trial  Judge. 
An  examination  of  the  evidence  cdearly  dis- 
closes that  he  would  have  failed  in  his  duty 
had  he  permitted  judgment  to  be  entered  up- 
on the  verdict    In  the  vital  matter  of  the 
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manner  In  which  the  plaintiffs  injarles  were 
received,  his  case  rested  solely  nx)on  his  own 
testimony,  uncorroborated  In  any  way,  save 
In  a  remote  particular  at  little  Importance 
and  tending  to  establish  nothing  more  than 
the  probability  that  an  accident  sndi  as  it 
was  claimed  had  happened  might  happen. 
Against  his  story,  as  told  to  the  jury.  It  ap- 
peared that  In  a  former  trial  he  had  given  un- 
der oath  an  account  of  the  affair  radlcaJUy 
dlfTerent  from  it,  and  so  utterly  Irreconcila- 
ble with  It  that  a  comparison  of  tiie  two  in- 
dicated clearly  the  presence  of  perjury  in 
one  or  both  of  them;  that  evidence  of  eye- 
witnesses, apparently  disinterested,  contra- 
dicted liim,  and  that  the  laws  of  mechanics, 
as  testified  to  and  uncontradicted,  tended  to 
prove  his  story  Impossible.  Under  sudi  cir- 
cumstances it  could  not  have  reasonably  been 
found  that  the  plaintiff  was  hurt  In  the  man- 
ner he  claimed.  The  injustice  of  the  verdict 
was  so  manifest  that  It  was  apparent  that 
it  was  dictated  by  some  Improper  Influence, 
very  likely  sympathy  for  the  plaintiff  on  ac- 
count of  his  serious  injuries,  and  not  by  a 
weighing  of  the  evidence. 

There  is  no  error.    The  other  Judges  con- 
curred. 


WOODING  V.  MICHAKU 

(Supreme  Court  of  Brrora  of  Gonnecticnt.    Dm, 
17,  1918.) 

Easements  €=>26— Leasp  o»  Land  fob  Wat 

ON  OOITDTTIOir— "FBNCB  BETWEEN   HlH  AND 
ME." 

Where  plaintiff's  predecessor  in  title  con- 
veyed a  lot  to  defendant's  predecessor  by  war- 
ranty deed  providing,  "I  afeo  lease  to  said  H. 
five  leet  of  land  next  north  of  said  piece  of  land 
for  Us  use  in  common  with  myself  and  heirs  aa 
a  pass  way  until  the  said  H.  shall  get  ready  to 
build  a  fence  between  him  and  me,  which  is  not 
to  be  a  higli  fence,"  and  defendant,  to  keep  plain- 
ttlTB  tenants  from  going  on  defendants  land, 
erected  a  fence  within  a  few  feet  of  the  division 
line  across  the  entire  open  space  between  defend- 
ant's house  and  barn,  such  fence  was  "a  fence 
between  him  and  me"  witliin  the  deed,  terminat- 
ing defendant's  right  to  a  passway. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  §§  72^-74. 80^82 ;  Dec.  Dig.  <8=>26J 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;   Edward  L.  Smith,  Judge. 

Action  by  Charles  L.  Wooing  against 
Charles  F.  Michael  for  damages  for  break- 
ing down  and  removing  plaintiff's  fence. 
Judgment  tot  plaintlfl,  and  defendant  ap- 
peals.   No  error. 

The  following  facts  are  found:  The  plain- 
tiff and  defendant  are  adjoining  owners  on 
North  Main  street  in  the  dty  of  Bristol,  Of 
land  which  formerly  belonged  to  the  plaln- 
tlfTs  father,  who,  in  1874,  conveyed  the  lot 
now  owned  by  the  defendant  to  one  Hart 
by  a  warranty  deed  containing  the  following 
lease  of  passway  privileges  over  the  grantor's 
land: 

"I  also  lease  to  said  Hart  five  feet  of  land  next 
north  of  said  piece  of  land  for  his  use  In  common 


with  myself  and  heirs  aa  a  passway  nntil  the 
said  Hart  shall  get  ready  to  bnlld  a  fence  be- 
tween him  and  me,  which  is  not  to  be  a  high 
fence." 

Hart  built  a  house  on  the  front  part  of  the 
lot  near  the  division  line  between  himself  and 
Wooding,  and  a  bam  still  nearer  the  line 
on  the  rear  part  of  the  lot  at  some  distance 
from  the  house.  The  premises  were  in  this 
condition  when  they  came  by  mesne  assign- 
ments to  the  defendant  The  plaintiff  and 
his  father  before  him  used  a  strip  of  land 
about  17  feet  in  width  next  north  of  the  Hart 
lot  as  a  driveway  for  passage  to  the  back  of 
their  lot  and  of  the  buildings  erected  on  it 
For  more  than  20  years  the  tenants  and  oc- 
cupants of  the  defendant's  land  have  used 
this  driveway  in  common  with  the  plaintiff  as 
a  passway  to  the  bam  and  to  the  rear  of  the 
defendant's  dwelling  house,  but  have  claim- 
ed no  right  therein  except  by  virtue  of  the 
lease  contained  in  the  Woodii^  deed  of  1874. 
In  1912,  for  the  purpose  of  keeping  the  ten- 
ants of  the  plaintiff  from  going  on  the  land 
of  the  defendant,  the  defendant's  son  built  a 
fence  between  the  defendant's  bam  and  the 
bonse,  which  l!ence  was  28  Inches  from  the 
division  line  at  the  northeast  comer  of  {he 
bam  and  diverged  slightly  from  the  division 
line  until  it  nearly  reached  a  point  opposite 
the  northeast  comer  of  the  dwelling  house, 
when  it  turned  sharply  towards  the  bouse. 
The  plaintiff  notified  the  defendant  that  the 
erection  of  this  fence  bad,  nnder  the  terms 
of  the  Wooding  deed  of  1874,  put  an  end  to 
the  defendant's  lease  of  passway  privileges 
over  the  plaintiff's  land,  and  the  defendant 
took  no  steps  to  remove  the  fence  until  after 
this  suit  was  brought  Plaintiff  tlien  ob- 
structed the  entrance  to  the  driveway  by 
building  a  fence  along  North  Main  street 
Defendant  tore  down  tills  fence  to  the  extent 
of  five  feet  and  no  more  next  north  of  his 
land,  and  the  plaintiff  brought  this  action, 
which  resulted  in  a  judgment  for  damages 
for  the  plaintiff. 

Henry  H.  Hunt,  of  Hartford,  for  appellant 
Epapbrodltus  Peck,  of  Bristol,  for  appellee. 

BEAOH,  J.  (after  stating  the  facts  as 
above).  The  sole  question  on  tills  a^ieal  is 
whether  the  fence  erected  by  defendant's  sou 
is  "a  fence  between  him  and  me"  within 
the  meaning  of  the  deed  from  Wooding  to 
Hart  If  so,  it  is  admitted  that  the  defend- 
ant's right  of  passage  over  the  plaintiff's 
land  was  thereby  terminated,  and  that  the 
judgment  of  the  trial  court  was  right  EVom 
the  terms  of  the  deed  it  is  plain  that  the 
lease  of  the  passway  waa  not  to  be  terminat- 
ed by  the  erection  of  buildings  by  Hart  <mi 
or  near  the  division  line.  The  grantee  had 
the  right  to  utilise  the  whole  of  his  lot  by 
building  up  to  the  dividing  Une^  and  it  was 
only  the  erection  of  a  fence  as  such — that  la 
to  say,  putting  up  a  barrier  between  the  gran- 
tor and  grantee  for  no  other  useful  purpose 
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tban  fliat  of  a  barrier — ^wblch  was  to  end 
the  hm  of  the  passway.  The  tinding  shows 
that  the  defendant's  fence  was  built  as  such 
a  barrier;  mat  is,  to  prevent  the  plaintiff's 
tenants  from  going  on  the  defendant's  land. 
It  Is  said  that  this  f^ice  is  not  a  dirlsion 
t&ace,  because  it  is  not  quite  on  the  division 
line  and  because  it  does  not  extend  the 
whole  depth  of  the  lot,  but  only  between  the 
bam  and  the  house.  Assuming  that  the  words 
"a  fence  between  him  and  me"  were  intended 
to  refer  primarily  to  a  division  fence,  they 
do  not  locate  the  fence  exactly  on  the  dlvisloa 
line,  nor  Umlt  it  to  a  fence  along  the  whole 
length  of  the  dividing  line.  The  arrangement 
whereby  the  grantee  was  to  have  the  use  of 
the  passway  so  long  as  he  abstained  from 
buUding  a  fence  between  the  grantor  and  the 
grantee  involved  mutual  concessions  which 
ought  tQ  be  observed  in  substance  as  well 
as  In  form;  and  the  location  of  this  fence 
within  a  few  feet  of  the  dividing  line,  across 
the  entire  open  space  left  between  the  house 
and  the  bam,  and  accompanied  by  the  find- 
ing that  it  was  for  the  purpose  of  keeping 
the  plaintiff's  tenants  from  going  on  the 
defendant's  land,  satisfles  us  that  it  was  in 
substance  "a  fence  between  him  and  me" 
within  the  true  intent  of  the  deed. 

There  is  no  err<Hr.    The  other  Judges  con- 
cur. 


STEfiBL  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec  17,  1916.) 

1.  Neouoencb  a=»121— Btidbnob— Rbb  Ipsa 

LOQCITUB. 

The  doctrine  of  res  ipea  loqnitnr  is  not  a 
role  of  law  dispensing  with  proof  of  negligence^ 
but  merelr  authorizes  a  plaintiff  to  lustain  the 
burden  ol  proving  that  defendant  was  more 
probably  negligent  tban  not  by  showing  how  the 
accident  occtirred,  without  offering  any  evidence 
to  show  why  it  occurred. 

[Ed.  Not& — For  other  cases,  see  Negligence, 
Cent  Dig.  U  217-220,  224-228,  271;  Dec.  Dig. 
<8=121.] 

2.  Neguoence  ®=»121 — ^Bvidenoi— Res  Ipsa 
loquitub. 

To  jvistify  sn  inference  of  negUgeace  un- 
der the  role  of  res  ipsa  loquitur  the  apparatus 
most  be  such  that  in  the  ordinary  instance  no 
injurious  operation  is  to  be  expected  unless  from 
a  cardess  constmction,  inspection,  or  user,  both 
inspection  and  user  must  at  the  time  of  the  in- 
jury be  in  the  control  of  the  party  charged,  and 
the  injurious  occurrence  or  condition  must  have 
happened  irrespective  of  any  voluntary  action 
at  the  time  by  the  party  injored.    - 

[Bd.  Note.— For  other  cases,  see  Neglig^tce, 
Cent  Dig.  §1  217-220.  22^228,  271;  Dec.  Dig! 
€=121.] 

3.  Cabsiebs  $=>320— Aotionb  fob  Injtjbiks— 
Questions  fob  Jtjbt. 

Defendant's  open  trolley  cars  were  con- 
(tmcted  with  a  riser  or  toe  board  between  the 
floor  (rf  the  car  and  the  back  edge  of  the  running 
board,  which  riser  was  made  In  three  sections 
with  openings  between  the  sections.  As  a  pas- 
senger was  aUghting  iicr  skirt,  which  was  in 


good  condition,  for  some  unexplidned  reason 
caught  in  one  of  these  openings,  throwing  and 
injuring  her.  Held,  that  proof  of  the  happea- 
ing  of  the  accident  did  not  make  a  question  for 
the  jury  under  the  doctrine  of  res  ipsa  loquitur 
without  showing  that  the  running  board  was  not 
an  approved  construction  in  general  use,  sde- 

?uate,  and,  judged  by  previous  experience,  safe 
or  its  intended  use,  or  that  there  was  anything 
abnormal  or  unusual  abont  its  condition  at  the 
time  of  the  accident,  as  defendant  was  not  an 
iusurer,  but  was  only  bound  to  exercise  the 
highest  degree  of  care  in  the  selection,  mainte- 
nance, inspection,  and  use  of  its  cars  and  their 
appliances,  and  the  facts  did  nbt  indicate  that 
it  had  not  done  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  1118,  1126, 1149, 1153, 1160, 1167, 
1179,  1190,  1217.  1233,  1244,  1248,  1315-1326; 
Dec.  Dig.  «=s>3^.] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager,  Judge. 

Action  by  Madeline  A.  C.  Stebel  against 
the  Connecticut  Company  to  recover  damages 
for  a  personal  Injury  claimed  to  have  been 
caused  by  defendant's  negligence  while  she 
was  a  passenger  on  a  trolley  car.  The  case 
was  tried  to  the  jury,  and  the  court  directed 
a  verdict  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Arthur  B.  O'Keefe  and  David  B.  Fitzger- 
ald, both  of  New  Haven,  for  appellant 
Thomas  M.  Steele,  of  New  Haven,  for  appel- 
lee. 


BEAO&,  J.  The  plaintiff  was  Injured  by 
her  dress  catching  and  throwing  her  to  the 
ground  as  she  was  stepping  off  the  running 
board  of  an  open  trolley  car  after  it  had 
stopped.  The  only  evidence  of  negligence  on 
the  defendant's  part  consisted  of  photographs 
of  the  car,  which  were  admitted  in  evidence, 
and  showed  that  the  running  board  used  by 
passengers  in  getting  on  and  off  the  car  was 
Gonstmcted  with  a  riser  or  toe  board  between 
the  floor  of  the  car  and  the  back  edge  of  the 
running  boabd,  whlx^  riser  was  made  In  Qiree 
sections,  with  openings  betweoi  the  sections. 
The  testimony  was  that  the  plaintifTs  skirt 
caught  In  or  abont  one  of  these  openings, 
but  in  what  manner  or  for  what  reason  it 
caught  did  not  appear.  It  was  not  claimed 
that  the  car  was  out  at  repair  or  that  it  was 
defective,  otherwise  tlian  as  the  presence  of 
these  openings  was  claimed  to  constitute  a 
defect  in  its  construction.  There  was  no  evi- 
dence as  to  tha  reason  for  the  existence  ot 
these  openings,  and  (except  as  might  be  Infer- 
red from  this  accident)  no  evidence  that  they 
were  inherently  dangerous,  or,  If  not  inher- 
ently dangerous,  that  they  had  become  so  for 
any  reason.  The  plaintifTs  whole  case  was 
that,  being  a  passenger  on  the  defendaat's 
car,  she  was  Injtused  because  her  skirt,  widdi 
was  In  good  condition,  caught,  for  some  un- 
explained reason,  in  or  about  one  of  these 
openings  while  she  was  getting  off  the  ran- 
nlng  board  and  in  the  exercise  of  due  care. 
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[t,t]  The  plalntlfr  claims  tHat  the  trial 
court  erred  In  directing  a  verdict  for  the  de- 
fendant: First,  because  the  case  is  one  to 
which  the  doctrine  of  res  ipsa  loquitur  should 
have  been  applied ;  and,  second,  because  the 
plaintiff  had  offered  8u£9clent  evidence  of 
negligence  In  the  construction  of  the  car  to 
warrant  the  Jury  in  finding  a  verdict  for  the 
plaintiff.  These  claims  are  logically  insepa- 
rable, for  the  doctrine  of  res  ipsa  loquitur  is 
a  rule  of  common  sense,  and  not  a  rule  of 
law  which  dispenses  with  proof  of  negligence. 
It  is  a  convoilent  formula  for  saying  that  a 
plaintiff  may,  in  some  cases,  sustain  the  bur- 
den of  proving  that  the  defendant  was  more 
probably  negligent  than  not,  by  showing  how 
the  accident  occurred,  without  offering  any 
evidence  to  show  why  it  occurred ;  and  the 
conditions  which  will  ordinarily  justify  such 
an  inference  are:  (1)  That  the  apparatus 
must  be  such  that  in  the  ordinary  instance 
no  injurious  operation  is  to  be  expected  un- 
less from  a  careless  construction,  inspection, 
or  user;  (2)  both  inspection  and  user  must 
have  been  at  the  time  of  the  injury  in  the 
control  of  the  party  charged ;  (3)  the  injuri- 
ous occurrence  or  condition  must  have  hap- 
pened irrespective  of  any  voluntary  action  at 
the  time  by  the  party  Injured.  Wigmore  on 
Evidence,  §  2509. 

[S]  The  application  of  the  rule  to  this  case 
would  require  the  court  to  say  that  the  jury 
could  reasonably  have  Inferred  that  tlie  de- 
fendant was  negligent  in  using  a  car  cou' 
structed  with  these  openings  in  the  riser  of 
the  running  board  from  the  mere  fact  that 
the  plalntlirs  skirt  caught  in  or  about  one  of 
these  openings,  and  without  any  evidence  as 
to  why  It  caught,  except  that  the  skirt  was 
In  good  condition  and  the  plaintiff  in  the 
exerdae  of  doe  care.  That  is  not  so ;  for  the 
statement  of  the  case  does  not  suggest  any 
negligence  on  the  d^endant's  part  There 
is  nothing  to  show  that  this  rubnlng  board 
was  not  an  approved  construction  in  genial 
use,  adequate,  and,  judged  by  previous 
experience,  safe  for  Its  intended  use,  and 
nothing  to  diow  that  there  was  anything 
abnormal  or  unusual  about  its  condition  at 
the  time  of  the  accident  The  single  fact  that 
the  plaintiff  caught  her  skirt  in  the  running 
board  while  in  the  exercise  of  due  care  is 
not  in  Itself  enough  to  charge  the  defendant 
with  any  breach  of  legal  duty;  for  the  de- 
fendant is  not  an  Insurer,  and  is  not  required 
by  law  to  construct  its  cars  so  as  to  make 
It  impossible  for  its  passengers,  while  in  the 
exercise  of  due  care,  to  catch  their  clothing. 
It  is  bound  to  exercise  the  higheat  degree  of 
care  In  the  selection,  maintenance,  inspection, 
and  use  of  its  cars  and  their  appUancee,  and 
there  is  nothing  in  this  record  to  Indicate 
that  it  had  not  done  so. 
'  There  is  no  error.  The  other  Judges  con- 
curred. 


MOBOAir  T.  BTAN-TJNMACK  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec 
17,  1915.) 

Masteb  and  Servant  «=»100— Ltabiutt  tob 
iNJUBiES— Nkougencs  of  "Fbixow  Serv- 
ant. " 

An  employ^,  among  whose  duties  was  that 
of  moving  and  putting  up  derricks,  was  ordered 
to  move  a  derrick,  to  do  which  It  was  neces- 
sary to  remove  two  concrete  blocks.  He  called 
upon  M.,  another  employ^,  who  was  defendant's 
"boss  carpenter,"  and  told  him  he  must  move 
the  blocks.  He  did  this  at  the  suggestion  of  K., 
who  had  no  authority  to  order  the  boss  carpenter 
to  move  or  assist  in  moving  the  blocks.  The 
blocks  were  to  be  moved  by  means  of  a  derrick, 
and  plaintiff,  one  of  his  helpers,  and  M.  tackled 
on  to  one  of  the  blocks,  whereunpn  M.  signaled 
the  engineer  to  haul  away.  The  block  was 
drawn  up  so  rapidly  that  it  fell  upon  plaintiS. 
Held,  that  in  moving  the  block  the  three  men 
acted  together  and  were  fellow  servants,  and  if 
M.  was  negligent  in  ordering  the  block  to  be 
raised  rapidly,  his  negligence  was  that  of  a  fel^ 
low  servant  for  which  the  employer  was  not 
liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ${  449-474;  Dee.  Dig.  «S9 
190. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant] 

Appeal  from  Superior  Court,  New  Haven 
County;   B<dwln  B.  Gager,  Judge. 

Action  by  Edward  Morgan  against  the 
Ryan-Unmack  Company,  for  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  defendant's  negligence.  Trial  before  a 
jury,  and  by  direction  of  the  court  the  jury 
rendered  a  verdict  for  the  defendant,  and 
judgment  was  rendered  in  its  favor,  and 
plaintiff  appeals,  alleging  error  in  the  direc- 
tion of  the  verdict    Affirmed. 

Boijamin  Slade  and  Harry  K  Edlln,  both 
of  New  Haven,  for  appellant  Seymour  01 
Tjoomis,  of  New  Haven,  for  appellee. 

FEB  CURIAM.  The  verdict  against  tbe 
plaintiff  was  directed  upon  the  ground  that 
his  own  evidence  showed  that  his  injuries 
were  caused  by  the  negligence  of  his  fel- 
low servant  It  appears  that  the  plaintiff 
was  an  employ^  of  the  defendant  as  rigger 
or  derrick  rigger,  among  his  duties  being 
that  of  moving  and  putting  up  derricks,  put- 
ting up  machinery,  and  general  work.  He 
was  ordered  to  move  a  derrick  a  few  feet 
from  where  it  was  then  placed,  and  to  do 
this  it  was  necessary  to  remove  two  concrete 
blocks.  He  with  one  of  two  men,  who  were 
helpers  or  made  up  his  gang,  went  to  the  der- 
rick to  move  it  calling  upon  one  Miller, 
another  employ^  of  the  defendant  and  its 
"boss  carpenter,"  and  telling  him  he  must 
move  the  blocks.  The  blocks  were  to  be  mov- 
ed by  means  of  a  dMTlck  standing  near  by. 
The  three  men  tackled  on  to  one  of  the 
blocks,  and  signal  was  given  by  Miller  to 
the  engineer,  who  operated  a  steam  engine 
connected  with  the  -derrick  to  haul  away. 
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The  block  was  drawn  np  so  rapidly  that 
It  threw  ttsdf  out  of  the  dogs  by  which  It 
was  raised  and  fell  npon  the  plaintiff.  The 
plaintiff  called  npon  Miller  at  the  suggestion 
of  one  Nord,  who  had  no  anthorlty  to  order 
the  boss  carpenter  to  move,  or  assist  In  mov- 
ing, the  block.  The  three  men  acted  to- 
gether and  were  fellow  servants  In  moving 
the  block,  and  If  as  the  plalntifTs  counsel 
claims  Miller  was  negligent  in  ordering  the 
block  to  be  raised  rapidly,  that  negligence 
was  tbe  negligence  of  a  fallow  servant,  as  the 
superior  court  held,  and  the  verdict  fbr  the 
defendant  was  therefore  properly  directed. 
There  is  no  error. 


SHANNON  T.  BIBRENESS. 

<Sapreme  Court  of  Errors  of  Connecdcnt.    Dec. 

17,  1916.) 

1.  EUW.'U'I'OM  Airo  Advinistbatobs  «eeb460  — 
Actions— B>viD«wc»—BtrBD«N  o»  Pboof. 

An  administrator  seeking  recovery  on  a 
mortgage  of  his  decedent  has  the  burden  of  prov- 
ing an  existing  mortgage  indebtedness,  so  that 
where  he  failed  to  produce  the  note  sued  on, 
which  had  been  made  16  yeara  before,  and  7 
years  before  the  death  of  his  decedent,  and  had 
no  evidence  that  either  the  note  or  mortgage  had 
boen  seen  for  15  years,  or  that  either  were  in  ex- 
istence at  the  death  of  the  decedent,  he  could  not 
recover. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administratora,  Cent.  Dig.  §{  1858-1876 ;  Dec 
Dig.  «s>450.] 

2.  Appeai.  and  Bbbob  «3»84S— MATTtaa  nor 

NBOKSaABT  TO  DSOISXON. 

Where  the  plaintifi  seeking  recovery  on  a 
note  and  mortgage  failed  to  sustain  the  bui^ 
den  of  proving  the  existence  of  the  debt,  the 
court  on  appeal  could  not  consider  whether 
a  finding  of  the  trial  court  that  the  note  was  se- 
cured through  fraud  was  sustained  by  the  evi- 
dence, recovery  being  barred  in  any  event. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8331-S341 ;  Dec.  Dig.  «=» 
843.] 

.^>peal  from  Snpeilor  Court,  Fairfield 
^Sounty;   Doden  F.  Burpee,  Judge. 

Action  to  foreclose  a  mortgage  by  Henry 
E.  SbannoD,  administrator,  against  O.  An- 
toinette Flske  Mereness.  From  a  Judgment 
for  defendant  on  her  counterclaim,  declaring 
the  note  and  mortgage  void,  idaintifl  ap- 
peals.   No  error. 

See,  also,  89  Conn.  284,  93  Atl.  B29. 

Henry  E.  Shannon  and  Frank  L.  Wilder, 
'both  of  Bridgeport,  for  appellant  Edward 
K.  Nicholson,  of  Bridgeport,  for  appellee. 

PER  OURIABC  Tbe  plaintiff,  administra- 
tor, brings  his  action  to  foreclose  a  mortgage 
4tf  realty  claimed  to  have  been  owned  and 
held  by  hfs  Intestate  at  his  decease.  He  al- 
leges that  on  March  29,  1898,  the  defendant 
owed  bis  intestate  tbe  sum  of  |600  as  evi- 
denced, by  her  promissory  note  of  that  date, 
that  on  that  date  she  mortgaged  to  his  in- 
testate a  certain  piece  of  land  to  secure  this 
note,  and  that  the  note  Is  due  and  unpaid 


and  stIU  forma  a  part  of  tbe  Intestate's  es- 
tate. Tbe  defendant,  admitting  the  execu- 
tion of  tbe  note  and  mortgage  denies  the  al- 
legation of  indebtedness,  and  answers  far- 
ther: (1)  That  they  were  without  considera- 
tion; and  (2)  that  they  were  procured  from 
ber  by  fraud  and  misrepresentation.  By 
way  of  counterclaim  she  asks  that  they  be 
declared  null  and  void.  Tb»  avermeitts  of 
tbe  answer  are  denied. 

Tbe  court  found  all  tbe  issnes  in  favor  of 
the  defendant,  and  rendered  Jndgment  in  her 
favor,  declaring  tbe  note  and  mortgage  void. 
Its  finding,  containing  21  paragraphs,  sets 
out  tbe  ultimate  and  subordinate  facts  in- 
volved in  these  conclusions.  In  Ills  appeal 
the  plaintiff  diarges  that  the  conrt  erred 
tQ  finding  each  and  every  ofie  of  these  para- 
graphs save  ooe,  In  not  finding  tbe  facts  as 
he  had  stated  them  in  bis  piapoaed  fladioc 
and  In  refusing  a  Judgment  of  ftnedosore. 

[1]  Tbe  Judgment  of  tbe  conrt  below  was 
clearly  correct  unless  ttaare  was  shown  to  be 
an  existing  mortgage  Indebtedness.  Tbe 
plaintlfl  all^^  aatb  indebtedness,  and  the 
burden  was  upon  blm  to  prove  It.  Tbe  note 
was  not  produced  in  conrt,  and  no  explana- 
tion of  its  nonappearance  made.  Tbe  pbdn- 
tUf  was  tbns  wltbont  tbe  prima  facie  proof 
Which  tt  wonld  have  afforded,  and  was  oblig- 
ed to  rely  upon  tbe  oral  testimony  be  prodnc- 
ed.  TbiB  was  most  imconvlnctaig.  There  was 
DO  evidence  that  either  note  or  mortgage  bad 
been  seen  for  about  15  years.  No  witness 
as  far  as  appears  ever  saw  dtber,  and  there 
was  no  testimony  that  either  was- In  exist- 
ence at  the  time  of  the  Intestate's  death  in 
1905,  or  for  that  matter  long  before.  Tbe 
administrator  had  no  knowledge  to  snpply. 
He  was  thus  left  sabstantlally  without  proof 
of  the  vital  fkct  of  a  present  indebtedness. 
Beyond  this  the  court  was  fully  Justified  in 
finding  that  the  intestate  became  possessed 
of  tbe  note  without  consideration,  and  that 
it  never  represented  an  existing  obligation. 

[I]  Jn  view  of  these  facts,  reasonably 
found,  the  further  finding  of  the  court  that 
the  note  and  mortgage  were  procured  by 
tbe  plaintiff  through  fraud  and  misrepresen- 
tation becomes  of  no  practical  importance, 
and  we  need  not  concern  ourselves  about  its 
support  In  the  testimony. 

There  is  no  error. 


KtJDD  V.  RUDD  et  ux. 

(Supreme  Court  of  Errors  of  Connecticat.    Dec. 
17,  1916.) 

Tbiai.  ^s9396  —  FmoiNOs  —  Conivbiott  to 

ISSPES. 

It  being  competent  for  defendant.  In  an  ac- 
tion to  cancel  a  conveyance,  to  establish  a  state 
of  facts  InconsiBtent  with,  and  so  disproving,  the 
allegation  of  the  complaint,  expressly  denied  by 
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the  answer,  that  the  conveyance  wag  in  trust  for 
plaintiff,  a  finding  that  the  transaction  was  a 
gift,  and  likewise  one  of  competency  to  make  a 
valid  gift,  was  not  outside  the  issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S§  935-838;  Dec.  Dig.  iS=»396.] 

AiKpeal  from  Superior  Court,  New  Jjondoa 
County;   WlUlam  U  Bennett,  Judge. 

Action  by  Oliver  H.  Rudd  against  William 
Budd,  alias  William  M.  Obapel,  and  wife. 
Facts  found,  and  judgment  for  defendants, 
and  plaintUC  appeals.    Affirmed. 

Charles  W.  Comstock,  of  Norwich,  for  ap- 
I)ellant  Charles  V.  James  and  Arthur  M. 
Brown,  both  of  Norwich,  tor  appellees. 


PSBNTIOE^  C.  J.  This  action  was  brought 
to  set  aside  a  conveyance  of  real  estate  made 
by  the  plalntUf  to  the  defendants,  husband 
and  wife,  the  wife  being  the  daughter  of  the 
plaintiff.  The  plaintiff  alleged  that  the  con- 
veyance was  one  made  without  ccmsideratlon, 
and  upon  an  agreement  that  the  defendants 
should  hold  the  title  In  trust  to  and  for  thu 
use  of  the  plaintiffs,  who  were  to  remain  the 
real  owners,  and  upon  request  reconvey  it 
The  defendants  denied  this  allegation  The 
court  found  that  there  was  no  trust  connect- 
ed with  the  conveyance,  but  that,  on  the  con- 
trary, the  transaction  was  a  gift,  and  ren- 
dered Judgment  for  the  defendants. 

The  plaintiff's  appeal  Claims  that  the  court 
erred  in  that  It  found  a  fact  outside  of  the 
issues,  and  rested  Its  Judgment  upon  such 
tact,  to  wit,  that  the  conveyance  was  made 
as  a  gift  In  this  the  plaintiff  Is  mistaken. 
He  alleged  that  the  conveyance  was  made  In 
trust  for  him,  and  that  he  was  to  remain  the 
beneficial  owner  of  the  property.  That  al- 
legation, expressly  denied,  it  was  incumbent 
upon  him  to  prove.  It  was  disproved  by  the 
establishment  of  an  Inconsistent  state  of 
facts,  and  the  d^oidants,  under  the  issues, 
were  privileged  to  establish  such  state  of 
facts.  Rules  under  the  Practice  Act,  rule 
160.  They  were  not  restricted  to  a  m«re 
direct  denial  of  that  which  was  alleged,  Uht 
had  the  right  to  show  by  appropriate  evi- 
dence that  the  fact  was  other  than  as  alleged. 
Morehouse  v.  Bemson,  59  Conn.  392,  395,  22 
Atl.  427.  By  establishing  that  the  transac- 
tion was  a  gift  from  father  to  daughter  and 
son-in-law,  the  plaintiff's  assertion,  which 
lay  at  the  foundation  of  his  case,  was  ef- 
fectually negatived. 

The  court,  therefore,  did  not  go  outside  of 
the  Issues  wh6n  It  found  that  there  was  a 
gift  Neither  did  it  when  It  found  the  exist- 
ence of  the  essentials  of  a  good  gift  to  wit, 
a  sound  mind  and  lack  of  improvidence  on 
the  part  of  the  glrer,  which  findings  are  al- 
so complained  of  as  not  being  within  the  Is- 
sues. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


BORGI/UM  V.  NEW  YORK,  N.  H.  ft  H.  B. 
CO. 

(Supreme  Court  of  Errors  of  Connecticnt    Dec. 
17,  1915.) 

1.  Raiuboads  ^=9324— Cbossins  Aooidbiits— 
Cabe. 

A  railroad  crossing  is  a  dangerous  place, 
and  one  approaching  a  known  crossing  is  guilty 
of  neglig^ice  unless  he  approaches  in  a  carefiU 
manner. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  U  1020-1025;  Dec.  Dig.  <S=»324.1 

2.  Bailboads    ^=>331  —  Crossisos  —  Nequ- 

GENCE. 

Where  decedent  drove  his  motor  car  onto 
a  railroad  crossing  notwithstanding  the  flag- 
man was  in  the  street  waving  a  white  flag,  and 
that  when  decedent  was  within  about  30  feet 
of  the  tracks  he  shouted  a  warning,  decedent 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  the  railroad  crossing  being  a  danger- 
ous place,  and  such  negligence  cannot  be  ex- 
cused on  the  ground  that  the  flagman  had  his 
back  towards  decedent  and  that  the  train,  owing 
to  the  nature  of  the  crossing,  could  not  be  dis- 
covered, for  if  the  flagman  was  signaling  the 
train  to  come  on,  that  was  warning  to  travelers. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
C^nt  Dig.  {}  1035,  1075-1078;    Dec.  Dig.  «=» 

3.  Railroads  ^=9340— Cbossinq  Acoidertb— 
Cabe. 

A  railroad  company  which  furnished  a  flag- 
man, as  required  by  the  Public  UtiUties  Com- 
mission, is  not  negligent  because  be'  waved  a 
white  flog  instead  of  a  red  one,  and  did  not 
stand  exactly  in  the  middle  of  the  street,  the 
railroad  company  having  done  all  that  the  oooi- 
mission  required  for  the  warning  of  travelers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §J  1102-1104;  Dec.  Dig.  iS=>340.] 

4.  Railboaob  <8=>340— Cbobbino  Accidbitts— 
Cabe. 

In  such  case  the  fact  that  the  flagman  used 
a  white  flag  or  that  he  was  flagging  the  train 
instead  of  travelers,  does  not  show  negligence, 
for  in  either  case  travelers  would  be  warned  by 
his  action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f§  1102-U04;  Dec.  Dig.  «=9340.] 

5.  Ratlbioadb  €=»331— Cbosshto  Aooideitts— 

iNTEBVENIWe  NEOLieBKCB. 

Where  the  negligence  of  the  driver  of  a 
motor  car  continued  up  to  the  time  he  drove 
onto  the  railroad  tracks,  recovery  cannot  be  had 
on  the  theory  of  intervening  negligence  of  a 
railroad  flagman  who  was  stationed  at  the  cross- 
ing to  warn  travelers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1035,  1075-1078;  Dec.  Dig.  «=i 
381.] 

Appeal  from  Superior  Court,  Fairfield 
County ;  William  H.  Williams,  Judge. 

Actions  by  Solon  H.  Borglnm,  administra- 
tor, against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  which  were 
consolidated.  From  a  Judgment  of  nonsuit 
plaintiff  appeals.    Affirmed. 

Edward  M.  Lockwood,  of  Norwalk,  John 
D.  Fearbake,  of  New  Canaan,  and  Ed- 
ward D.  Freeman,  of  New  York  City,  for  ap- 
pellant WlUlam  Ii.  Bamett  of  New  Tork 
City,  for  appellee. 


«a»Por  otber  cues  we  sanw  topie  and  KSr-NDIfBSiR  in  >U  Kcy-Namb«red  DtcMts  >nd'Ind«x«s 


Digitized  by 


Google 


Oeum.) 


BOBOIiUM^t^.  NEW  TORK.  IT.ja.  ft.H.  R.  CO. 


m 


BBAGH,  2;  [1;  2]  The  sfRcts  wblch  tbe 
plaintUTa  evidence  tended  to  prove  are  very 
simple:  On  September  8,  1913,  the  pl«lntlff'8 
decedent,  Addison  T.  Millar,  was  driving  his 
antomoblle  along  Main  street  in  the  city  of 
Norwalk.  His  wife  and  daughter  and  a  guest 
were  with  him  in  the  car.  At  tbe  corner  of 
Main  street  and  tbe  New  Canaan  road  he 
turned  to  the  west  down  a  gentle  incUne,-  in- 
tending to  pass  over  tbe  single  track  of  the 
New  Canaan  branch  of  tbe  defendant  rail- 
road which  crossed  tbe  New  Canaan  road 
at  grade  abont  150  feet  from  Main  street 
On  tbe  other  side  of  the  crossing  Tindale 
avenue  diverged  from  tbe  New  Canaan  road ; 
both  highways  being  well  traveled  and  fair- 
ly straight  for  a  considerable  distance  be- 
yond tbe  crossing.  The  crossing  was  blind 
and  dangerous,  and  the  Public  Utilities  Com- 
mission bad,  In  March,  1913,  ordered  the  de- 
fendant railroad  to  station  a  flagman  there 
'to  give  warning  to  the  traveling  public  on 
said  highways  of  tbe  approach  of  all  engines, 
cars,  and  trains."  As  the  plalntlfTs  intes- 
tate turned  tbe  comer  and  drove  down  tbe 
bill  toward  the  crossing  be  threw  out  the 
dutdi  of  his  car,  put  on  the  brake,  and 
dowed  down  to  something  less  than  10  miles 
an  hour.  The  approaching  train,  running  at 
the  rate  of  40  miles  an  hour,  was  hidden 
from  sight  by  a  bank  on  the  northerly  side 
of  the  highway.  The  engineer  and  fireman 
of  tbe  train  testified  that  the  whistle  was 
blown  for  the  crossing  and  that  the  bell  was 
ringing.  An  eyewitness  of  the  accident  tes- 
tified tbat  he  beard  the  whistle,  and  that  at 
the  time  Mr.  Millar  turned  bis  car  from 
Main  street  toward  the  track  the  defend- 
ant's flagman  was  standing  In  the  traveled 
part  of  the  bl^way  on  the  easterly  or  Main 
street  side  of  the  crossing,  fadng  west,  and 
waving  a  white  flag  back  and  forth  across 
the  highway.  Tbis  be  continued  to  do  until 
the  automobile  coming  from  behind  him  was 
about  30  feet  from  the  track,  when  the  flag- 
man turned,  held  up  his  band,  and  took  one 
or  more  steps  toward  the  automobile,  shout- 
ing londly  to  the  occupants  to  stop.  The  au- 
tomobile did  not  blow  any  horn  and  did  not 
appear  to  the  witness  to  change  its  speed, 
but  went  on  and  was  struck  by  the  train. 
The  daughter  of  tbe  plalntiS's  decedent  tes- 
tified that  she  saw  the  flagman  waving  his 
flag,  bat  did  not  hear  the  train  or  hear  the 
flagman's  warning  shout;  that  they  ap- 
proadied  tbe  crossing  slowly,  and  at  tbe 
last  moment  put  on  speed  to  escape.  Tbe 
plaintiff's  decedent  bad  frequently  driven 
over  this  crossing,  but  it  did  not  appear  that 
he  bad  ever  observed  a  flagman  there.  Tbe 
flagman  was  not  called  as  a  witness  by  tbe 
plaintiff,  and  tbe  facts  above  outlined  were 
not  contradicted.  Upon  this  state  of  the  tes- 
timony tbe  trial  court  was  Justified  in  direct- 
ing a  nonsuit  and  in  refusing  to  set  it  aside. 
It  is  claimed  that  the  Jury  might  have  found 
tbat  tbe  plaintiff's  decedent  was  in  the  exer- 


cise of  due  caie  op  ^be  ;t]haosy  tJ^at.  lt»  bad  4 
rigbt  to.  interpret  tbe  flagman'^  presence  in 
tbe  highway,  waylng  a  white  flag  across  tbe 
line  of  travel,  as  an  assurance  of  safety  and 
an  invitation  to  cross  the  track.  We  think 
tbe  Jury  could  not  reasonably  have  come  to 
that  conclusion.  It  is.  a  matter  of  common 
knowledge  that  flagmen  appointed  to  guard 
railway  crossings  do  npt  stand  In  the  trav- 
eled path  waving  flags  except  when  a  train 
Is  ai^roacblng  tbe  crossing.  There  was 
nothing  In  the  oonductof  this  flagman,  wbo 
stood  with  bis  back  to  the  approaching  auto- 
mobile waving  bis  flag  across  its  line  of  trav- 
el,  which  could  reasonably  miggest  to  tbe 
plaintiff's  decedent  tbat  he  was  inviting  him 
to  cross  In  frcnt  of  tbe  approaching  train. 
One  wbo  aj^roacbes  a  railroad  crossing 
know^g  it  to  be  such,  and  sees  a  flagman, 
evidently  unconscious  of  bis  approach,  stand- 
ing in  tbe  traveled  path  waving  a  S&g,  Is 
reasonably  notified,  In  view  of  tbe  known 
dangers  of  the  place,  tbat  be  is  either  warn- 
ing travelers  against  crossing  the  tracks  or 
— ^what  comes  to  the  same  thing  from  tbe 
traveler's  standpoint — signaling  aa  approach- 
ing train  to  pass  tbe  erossing..  "A  railroad 
crossing  is  a  dangerous  place,  and  the  man 
wbo,  knowing  It  to  be  a  railroad  crossing,  ap- 
proaches It,  Is  careless  unless  he  approaches 
It  as  tf  it  were  dangerous."  Peck  v.  New 
York,  N.  H.  &  H.  R.  Co.,  50  Conn.  379,  391. 
Independently  of  any  ottier  question,  we 
think  the  plaintiffs  own  evidence  showed 
tbat  his  decedent  was  not  In  the  exercise  of 
due  care  at  the  time  of  the  accident  Cottle 
V.  New  York,  i}.  H.  &  H.  R.  Co.,  82  Conn. 
142,  72  AtL  727;  BlUott  v.  New  York,  N. 
H.  ft  H.  R.  Co.,  8i  Conn.  444,  446,  80  Ati.  283. 
[8,4]  Upon  the  issue  of  the  defendant's 
negligence,  the  plaintiff's  case  is  equally  de- 
ficient The  PubUc  UtlliUes  Commission  had 
ordered  the  defendant  to  maintain  a  flag- 
man at  this  crossing  to  give  warning  to  tbe 
traveling  public  of  tbe  approach  of  trains. 
By  that  order  the  Commission  took  away 
from  tbe  defendant  any  discretion  as  to  what 
should  be  done  at  this  particular  crossing 
to  give  warning  to  the  traveling  public ;  and 
if  the  defendant  has  obeyed  tbat  order  and 
its  servants  have  carried  out  the  order.  It 
has  fulfilled  its  legal  duty  of  exercising  dne 
care  in  the  premises  so  far  as  giving  wam- 
tag  at  tbe  crossing  is  concerned.  This  seems 
to  be  conceded,  but  tbe  plaintiff  claims  that 
the  flagman  was  negligent  in  the  manner  of 
carrying  out  the  order  of  the  Public  Utilities 
Commission  In  that  he  stood  to  one  side  of 
the  middle  of  tbe  traveled  highway,  and  In 
that  be  remained  standing  with  his  back  to- 
ward Main  street  and  did  not  see  the  au- 
tomobile in  time  to  stop  It  Neither  of 
these  claims  appears  to  us  to  be  well  found- 
ed. Tbe  photographic  exhibits  show  tbat  tbe 
flagman  stood  conspicuously  in  tbe  traveled 
part  of  tbe  highway,  and  tbat  being  so  tbe 
fact  that  be  was  not  quite  In  the  middle  of 
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It  does  not  seem  to  be  matetlaL  The  other 
dalm  of  negUgenoe  on  the  port  of  the  flag- 
man Is  that  he  remained  with  hla  ba<^ 
toward  Main  street,  the  direction  from  which 
It  Is  assumed  that  approaching  traffic  was 
most  likely  to  come,  and  was  negQgent  in 
not  turning  around  and  observing  the  ap- 
proaching automobile  until  It  was  within 
30  feet  of  the  track.  We  do  not  think  the 
ixiry  could  reasonably  have  found  that  the 
defendant's  flagman  was  negllg^t  tn  this 
•regard,  because  he  had  a  right  to  suppose 
that  any  travelier  approaching  from  behind 
him  would  be  warned  by  the  mere  fact  of 
"his  presence  Ui  the  highway  waving  a  flag. 
Moreover  the  order  of  the  Public  TTtUitles 
Commission  did  not  require  the  railroad  com- 
pany to  warn  the  traveling  public  other- 
wise than  by  maintaining  a  "flagman";  that 
means,  we  take  It,  a  man  whose  duty  it  is 
to  warn  the  traveling  public  by  waving  a 
flag.  If  he  does  warn  the  public  in  that 
way.  It  Is,  for  the  purposes  of  the  order,  suf- 
ficiently warned  and  the  jury  could  not 
ciiaiige  the  flagman  with  the  additional  duty 
of  being  Vigilant  In  observing  the  approa<!h 
of  vtiilcles  to  see  that  they  did  not  disregard 
the  flag  Warning. 

It  is  also  said  that  the  flagman  was  not 
obeying  the  order  of  the  Public  Utilities 
Commission  because  it  iB  said  that  he  was 
flagging  the  approaching  train-  Instead  of 
warning  the  traveling  public ;  but  we  think  it 
is  snfllciently  obvious  that  the  act  of  flag- 
ging an  approaching  train  at  a  grade  cross- 
ing. If  conspicuously  done, .  Is  In  itself  a 
warning  to  the  traveling  public. 

Complaint  is-  made  of  a  ruling  of  the 
court  excluding  as  irrelevant  evidence  that 
stationary  signals  at  adjacent  crossings 
showed  red  when  a  train  was  approaching; 
that  evidence  being  dalmed  on  the  ground 
that  ft  tended  to  prove  negligence  on  de- 


fendant's part  in  permitting  tbe  flagoum  to 
show  a  white  flag  at  this  crosalng  when  a 
train  was  approaching.  This  evidence  was 
properly  excluded  because,  as  already  stat- 
ed, the  mere  presence  of  the  flagman  in 
the  traveled  part  of  the  highway  conspicu- 
ously waving  a  flag,  was,  under  the  order 
of  the  Public  Utilities  Commission,  a  aoffl- 
clent  warning  to  the  traveling  public. 

[S]  The  plaintiff  also  claims  that  notwith- 
standing any  supposed  negligence  on  tbe  part 
of  the  decedent  the  effective  proximate  cause 
of  the  injury  was  the  flagman's  Intervening 
negligence  Id  not  attempting  to  stop  tbe 
decedent's  automobile  after  the  flagman 
knew  or  ought  to  have  known  that  the  dece- 
dent was  unconscious  of  the  danger  of  cross- 
ing the  track.  Since  the  continning  active 
negligence  of  the  plaintiff's  decedent  contHb- 
uted,  up  to  the  last  moment,  toward  the  final 
catastrophe,  the  theory  of  an  Intervening 
cause  distinct  from  that  negligence  is  wholly 
inapplicable  to  this  case.  Xehrlng  v.  Connec- 
ticut Co.,  86  Conn.  109,  120,  84  AtL  301.  624, 
^  L.  B.  A.  (N.  S.)  896,  902;  Hygienic  Ic» 
Co.  V.  Connecticut  Co.,  90  AtL  162  (deddad 
December  17,  1915). 

Moreover  it  does  not  appear  that  the  Jury 
could  reasonably  have  found  that  the  day- 
man remained  inactive  after  he  knew  or 
ought  to  have  known  that  the  decedent  was 
intending  to  proceed  In  crossiiJg  tbe  track. 
On  the  testimony  in  this  case  there  was  no 
time  when  the  flagman  was  not  attempting 
to  stop  the  decedents  autooiobile.  Be  con- 
tinued to  warn  the  decedent  by  waving  bis 
flag  until  the  automobile  came  within  30  feet 
of  the  crossing,  and  then  by  shouting  to  him 
to  stop,  and  there  is  no  foundation  for  the 
claim  that  the  accident  was  due  to  any 
negligence  on  his  part. 

There  is  no  error.    All  concur. 
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(Saprcme  Ooort  of  Errors  of  Gonueeticnt    Dee. 

17,  1915.) 
L  SAI.E8  «=>261— Wab&aitties— Tbads  TXuc. 
Where  defendants,  in  gelling  plaintiff  a 
bond,  told  her  that  stocks  were  not  as  oonser- 
TBthre  inTestmenta  aa  bonds,  not  being  secared 
by  any  specific  property,  and  that  the  dividends 
on  stock  might  be  passed  while  the  bonds  could 
be  realized  on  at  any  time  in  any  broker's  ofBce, 
their  statenieiita  being  as  to  bonds  in  general, 
and  being  true  aa  a  rule,  were  merely  trade 
talk,  and  not  warranties  that  a  specific  bond 
was  better  than  a  specific  stock. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dtp.  H  727-735 ;   Dec.  Dig.  «=»261.] 

2.  Sates  «=»445— Bbeach  of  Wakbantt— Ao- 

noNB— QxTssnons  fob  Jubt. 

On  conflicting  evidence  the  onestion  of  the 
making  of  a  warranty  and  its  falsity  was  for 
the  jury,  so  that  verdict  could  not;  be  directed.^ 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent' 
Dig.  H  1303-1308;   Dec.  Dig.  «=»445.] 

8.  Sales  «=»279  —  Breach  of  WabbaNtt  — ' 

CovmnmsQ  Wakbanty. 

Where  defendant  warranted  a  bond  sold  to 
plaintiff  to  be  a  first  mortgage  bond,  Well  secur- 
ed and  a  safe  investmentv  evidence  that  it  was 
a  first  mortgage  Ixind,  that  the  property  secur- 
ing it  waa  sold  for  more  than  enough  to  pay  all 
the  bonds  and  iatereat,  and  tkat  interest  wati 
paid  for  three  years  after  plaintiff  bought  the 
bond,  but  was  defaulted  in  one  year,  does  not 
show  a  breach  of  warranty,  since  a  warranty 
tliat  a  bond  is  a  safe  Inveatment  is  not  continu- 
ing, but  is  confined  to  the  time  of  sole. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  788-792 ;   Dec.  Dig.  <g»279.] 

4.  Salks   «=»425  — Wasbahtiks  — Bbsaob  — 

Right  to  Sub. 

Where  plaintiff  bought  a  bond  under  a  war- 
ranty that  it  was  a  first  mortgage  bond,  well 
secured,  and  the  property  securing  it  was  sold, 
the  proceeds  being  held  subject  to  a  bondhold- 
ers' agreement  to  accept  bonds  of  the  new  com- 
pany, and  plaintiff  could  secure  either  such 
bonds  or  the  value  of  her  bond,  she  could  not 
maintain  an  action  for  breach  of  the  warranty 
against  her  vendor,  being  unable  to  show  any 
damage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1207, 1208;  Dec.  Dig.  «=:3425.] 

Appeal  from  Superior  Court,  New  Haven 
Connty;  Josepb  P.  Tattle,  Jndge.    . 

Action  by  Bmllle  C.  W.  M^ard  to  recover 
damages  for  deceit  and  breach  of  -warranty 
against  Clarence  &  Thonipuon  ft  Sons.  Ver- 
dict directed  for  the  defendants,  and  plain- 
tUT  appeals  from  tbe  Judgment  rendered  npon 
mtii  verdict    No  error. 

Charles  S.  Hamilton,  of  New  Haven,  for 
appellant  William  B.  Stoddard  and  Jacob 
P.  Goodbart,  both  of  New  Haven,  for  ap- 
pellees. 

THAYBB,  i.  [1]  In  June,  1906,  the  defend; 
ants,  who  are  bond  brokers  in  New  Haven, 
sold  to  the  plaintiff  a  bond  of  the  Norwich  & 
Westerly  Railway  Company.  In  the  first 
count  of  her  complaint  the  plaintiff  alleges 
that  deceit  and  false  representations  were 
anccessfnlly  used  by  the  defendants  to  induce 


her  to  purchase  tbe  b<nid,  and  in  the  second 
count  she  alleges  that  the  defendants  war- 
ranted the  bond  to  be  a  first  mortgage  bond 
well  secured  and  a  safe  Investment,  and  that 
this  was  not  true.  The  facts  alleged  in  the 
second  count  to  have  been  fahsely  warranted 
were  the  same  as  those  alleged  In  the  first 
count  to  have  been  falsely  represented  to  be 
true.  Each  count.  In  addition  to  the  allega- 
tions that  the  defendants  represented  the 
bond  to  be  a  first  mortgage  bond  well  secured 
and  a  safe  investment  contains  allegations 
that  the  defendants  represented  that  the  bond 
was  readily  salable  at  any  time  for  the  price 
at  which  the  plaintiff  purchased  It,  and  that 
she  could  at  any  time  obtain  that  price  for  It 
by  presenting  It  at  the  office  of  the  defendants 
or  other  brokers,  and  that  It  was  better  than 
the  preferred  stodf  of  the  United  States  Steel 
Company.  The  evidence  introduced  by  tb€ 
plaintiff,  so  far  as  It  tended  to  prove  the  last.* 
named  allegations,  shows  that,  in  reply  to  al 
statement  of  hers  that  she  had  been  coaBlder>< 
Ing  the  purchase  of  preferred  stock  of -the 
United  States  Steel  Company',  tbe  defendants 
said  td  her  that  stocks  were  not  considered' td 
be  as  conservative  investments  as  first  mort^ 
gage  bonds  because  they  \Mre  not  seenoed 
upon  any  specific  property,  and  the  dividends 
may  be  passed,  but  that  the  mortgage  bonds 
are  secured  upon  specific  property  upon  wMdi 
the  holders  of  the  bonds  can  levy  in  case  of 
default  of  payment,  and  that  such  bonds  have 
a  less  speculative  and  more  fixed  Value,  and 
can  at  any  time  be  realized  upon  at  the  de- 
fendants' or  any  broker's  office.  '  This  was 
mere  trade  talk  induced  by  the  plaintiffs' 
suggestions  and  Inquiries,  and  related,  not 
to  the  specific  bond  now  In  question,  but  to 
mortgage  bonds  in  general  such  as  the  de- 
fendants were  recommending  as  proper  secn- 
rltles  for  her  to  Invest  In.  It  can  hardly  be  de- 
nied that  these  statements,  speaking  general- 
ly, are  true.  There  was  nothing  In  the  evi- 
dence tending  to  show  that  they  were  made 
with  any  fraudulent  Intent  on  the  part  of 
the  defendants  to  deceive  the  plaintiff  and  the 
evidence  affords  no  foundation  for  a  claim 
that  they  constitute  a  false  warranty  or 
fraudulent  representations  Inducing  the  pur- 
chase of  the  bond  In  qnestlon. 

[2]  As  to  the  remaining  allegations  there 
was  some  evidence  tending  to  prove  that  the 
defendants  told  thei  plaintiff  that  the  bond 
was  a  first  mortgage  bond  well  secured  and  a 
safe  Investment,  and  that  they  warranted  It 
to  be  so.  This  was  denied  In  the  defendants' 
testimony,  but,  If  there  was  testimony  of  such 
a  warranty  and  evidence  tending  to  prove 
that  it  was  false,  a  verdict  should  not  have 
been  directed,  but  the  evidence  should  have 
been  submitted  to  the  Jury.  Cook  v.  Morris, 
66  Conn.  IOC,  211,  33  Atl.  994;  McVeigh  v. 
Ripley,  77  Conn.  136,  141,  58  AtL  701;  Rob- 
bins  V.  Hartford  City  Gaslight  Co.,  82  Conn. 
394,  406,  74  Att.  113.     • 
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[3]  The  plaintiff,  we  tbink,  failed  to  show 
tlie  falsity  of  the  warranty  thus  testified  to 
by  her.  Her  evidence  folly  established  the 
fact  that  the  bond  was  a  first  mortgage  bond 
seoored  by  a  first  mortgage  upon  all  the  prop- 
«ty  of  the  corporation  which  Issued  It.  She 
also  proved  that  the  mortgaged  property  was 
sold  upon  an  order  of  court  In  foreclosure 
proceedings  In  behalf  of  the  bondholders  for 
more  than  $180,000  In  excess  of  the  bond  Is- 
sue and  for  enough  to  pay  the  bondholders  In 
full  for  the  face  of  the  bonds  and  accrued  In- 
terest to  the  date  of  the  sale.  Her  evidence 
also  showed  that  for  three  years  after  she 
puixihased  the  bond  the  Interest  coupons  were 
paid.  It  Is  true  that  it  also  appeared  that  In 
September,  1909,  more  than  three  years  after 
she  purchased  the  bond,  Interest  was  de- 
faulted. This  might  have  resulted  from  mis- 
management of  the  property  by  the  corpora- 
tion, and  therefore  did  not  prove  that  the 
bond  was  not  well  secured.  A  warranty  that 
a  railway  bond  is  well  secured  does  not  ex- 
tend so  far  as  to  warrant  that  the  value  of 
the  corporate  pr<^)erty  shall  not  during  the 
Ufe  of  the  bond  be  depreciated  or  destroyed 
by  the  mismanagement  of  Its  cheers.  The 
warranty  alleged  relates  to  the  bond  and  the 
security  as  it  was  at  the  time  of  the  sale.  It 
was  not  a  warranty  that  the  Investment 
should  continue  safe  during  the  entire  thir- 
ty years  which  the  bond  had  to  run.  If  the 
bond  was  weU  secured  at  the  time  of  its  sale 
by  a  first  mortgage  of  aU  the  company's 
property,  It  was  then  a  safe  investment,  and 
the  warranty  was  fulfilled,  and, '  as  above 
stated,  there  is  no  evidence  showing  that  U 
was  not  then  well  secured  and  safe. 

14J  But  the  plaintiff  claims  that  the  de- 
fendants also  warranted  the  salablllty  of 
the  bond  at  any  time  at  any  broker's  of- 
fice, and  for  the  amount  paid  by  her  for 
it,  and  that  such  warranty  was  broken. 
The  evidence,  however,  does  not  disclose  a 
breach ;  on  the  contrary,  it  appears  that  the 
plaintiff  has  sustained  no  loss,  at  least 
none  which  the  defendants  were  bound  to 
make  good.  It  appears  from  the  evidence 
that  the  mortgage  securing  her  bond  was 
foreclosed  by  the  treasurer  of  the  state,  to 
whom,  as  trustee  for  the  bondholders,  the 
mortgage  was  executed  and  the  mortgaged 
property  sold  for  more  than  sufficient  to  pay 
the  face  of  all  the  bonds  covered  by  it  with 
the  Interest  accrued  to  the  date  of  the  sale. 
It  appeared  also  that  under  a  bondholders' 
agreement  the  bonds  were  deposited  with  a 
trust  company  as  trustee  for  the  bondhold- 
ers, and  that  after  the  foreclosure  a  new  cor- 
poration was  organized  to  take  over  the  rail- 
road by  an  issue  of  new  securities  to  be 
turned  over  to  the  old  bondholders  in  place  of 
their  bonds,  and  that  the  plaintiff  is  now  re- 
fusing to  accept  such  new  securities  upon  the 
ground  that  her  bond  was  delivered  to  the 
trust  company  by  a  pledgee  thereof  without 
her  consent    If  she  is  right  in  her  claim,  it 


would  seem  that  she  Is  entitled  to  her  share 
of  the  rroceeds  of  the  foreclosure  sale  which 
would  pay  her  in  full  for  her  bond,  and,  if 
she  is  wrong  in  her  claim,  and  her  bond  was 
deposited  with  the  trust  company  by  her  or 
by  her  pledgee  with  her  consent  pursuant 
to  the  bondholders'  agreement,  then  she  Is  en- 
titled to  the  new  securities  which  she  agreed 
to  accept  In  place  of  her  bond.  There  being 
no  evidence  of  a  breach  of  the  defendant's 
warranty,  the  Jury  could'  not  have  found 
that  there  was  one,  and  a  verdict  for  the  de- 
fendants was  properly  directed. 

It  becomes  unnecessary  to  consider  tbe 
question  of  evidence  raised  by  the  appeaL 

There  is  no  error.  The  other  Judges  con- 
curred. 

Appeal  of  SLATTEKT  «t  aL 

(Supreme  Court  of  Errors  of  Connecticut.    Dec 
17,  1915.) 

L  JUBT  iS=»17  —  Right  to  Jubt  Tbiai,  —  Ap- 
peals FBOM  Pbobate  Coubt — "Action"  — 
"Civil  Caubba  ob  Aotiokb  Betwesn  Pab- 

TT  A.SD  PabTT." 

The  statutes  in  force  when  the  Constitutio]] 
of  1818  was  adopted  (Revision  1808,  pp.  85, 
205),  providing  that  all  actions  tried  before  th« 
superior  courts  when  issue  was  joined  on  any 
matter  of  fact  should  be  tried  by  a  jury,  and 
that  thq  superior  court  should  have  jurisdiction 
of  civil  causes  or  actions  between  party  and  par- 
ty whether  they  concerned  realty  and  related  to 
any  matter  of  inheritance,  or  whether  they  con- 
cerned personalty,  do  not  give  a  party  a  right 
to  a  jury  trial  on  an  appeal  from  an  order  of 
distribution  by  the  court  of  probate  invoMng 
i  a  question  as  to  the  legitimacy  of  an  alleged 
child  of  tbe  intestate  to  whom  the  property  was 
distributed,  as  appeals  from  probate  are  not 
"actions"  or  "civil  causes  or  actions  between 
party  and  party,"  especially  in  view  of  the  pro- 
vision of  the  Practice  Act  (Gen.  St  1902,  { 
607)  that  there  shall  be  but  one  form  of  civil  ac- 
tion, and  the  first  pleading  shall  be  a  complaint 
and  contain  a  statement  of  the  facts  constitut- 
ing the  cause  of  action  and  a  demand  for  tbe 
relief  to  which  plaintiff  supposes  himself  enti- 
tled, and  superior  court  rule  13,  providing  that 
on  appeals  from  the  probate  conrt  the  appel- 
lant, unless  otherwise  ordered,  shall  file  reasons 
of  appeal,  and  that  other  pleadini^s  may  there- 
after follow  "in  analogy  to  civil  artions,"  while 
the  provision  of  the  statute  of  1808  giving  the 
superior  court  jurisdiction  of  actions  involving 
a  right  of  freehold  or  inheritance  refers  to  ac- 
tions of  ejectment  and  trespass,  especially 
adapted  for  the  trying  of  title  to  land  and  not  to 
appeals  from  the  probate  court  on  which  the  sn- 
pei-ior  court  has  no  jarisdiction  to  try  title. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  95-98 ;   Dec.  Dig.  <S=9l7. 

For  Other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Action.] 

2.  CotJBTS  iS=>202  — JuBisDiCTiON  — Natubb 
ANn  Extent  —  Appeaia  fbou  Pbobatk 
Coubt. 

The  superior  court  in  hearing  appeals  from 
the  probate  court  does  not  sit  as  a  constitution- 
al court  of  general  or  common-law  jurisdiction, 
but  as  a  court  of  probate  exercising  a  special 
and  limited  jurisdiction  conferred  on  it  by  the 
statute  authorizing  such  appeals. 

[Eld.  Note.— For  other  cases,  see  Ciourts,  Ont 
Dig.j8  480-480;  Dec.  Dig.  <S=3202:  AnpeU 
and  Error,  Cent  Dig.  U  104,  3378.  3379.1 
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Appeal  from  Superior  Court,  FalriMd 
Oomnty ;  Howard  J.  Curtte,  Judge. 

In  the  matter  of  the  intestate  estate  of 
Peter  T.  Carrie.  From  a  Judgment -of  the 
SDperior  oonrt  conflrming  an  order  and  de- 
'  cree  of  distribution  made  by  the  court  of 
probate  in  favor  of  Verna  Currie  Woodin 
and  others,  Jane  Slattery  and  others  appeal. 
Afltrmed. 

The  order  and  decree  of  the  probate  court 
directed  that  the  real  and  personal  estate  of 
the  Intestate  be  distributed  to  Verna  Currie 
Woodin,  the  daughter  of  the  intestate,  as 
tlM  only  heir  at  law  and  sole  distributee  of 
said  estate.  The  appellants,  who  are  sis- 
ters of  the  intestate,  appealed  to  the  superior 
court,  assigning  as  reasons  of  appeal  that  the 
appellants  are  the  only  legnl  heirs  of  the  de- 
ceased, and  that  the  appellee  was  not  his 
natural  nor  legitimate  chUd.  Appellee  filed 
a  general  denial,  and  the  appellants  in  due 
season  claimed  the  case  for  a  }ury  trial  upon 
all  the  issues  of  fact.  On  appellee's  motion 
the  case  was  stricken  from  the  jury  docket. 
Judgment  was  subsequently  rendered  for 
the  appellee,  and  the  decree  of  the  probate 
court  confirmed. 

The  assignments  of  error  raise  the  single 
question- whether  in  an  appeal  from  an  or- 
der of  distribntioD,  inrolTlng  the  ascertain- 
ment of  the  heirs  of  an  intestate,  the  appel- 
lants were  entitled,  upon  claiming  the  case 
In  due  season,  to  a  Jury  trial  upon  the  is- 
sue of  the  paternity  of  the  heir  and  distrib- 
utee. 

Howard  W.  Taylor,  of  Danbury,  for  ap- 
pellants. Sugene  C.  Dempsey,  of  Danbury, 
for  appellees. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1]  Since  1826  oar  statutes  have 
provided  for  a  Jury  triikl  in  appeals  from 
probate  involving  the  validity  of  a  will,  but 
not  in  other  appeals  from  probate,  thus 
plainly  excluding  from  the  Jury  docket  all 
appeals  from  probate  except  those  luvolviug 
the  validity  of  a  wiU  or  paper  purporting  to 
be  sncb;  and  by  the  common  consent  of 
the  profession  tills  always  has  been  so  under- 
stood. The  appellant,  however,  claims  that 
if  sncb  is  the  effect  of  the  present  statute, 
diapter  178,  Public  Acts  of  1811,  it  is  uncon- 
stitutional, because  the  statutes  in  force  at 
the  adoption  of  the  Constitution  of  1818 
provided  that: 

"An  actions  that  shall  be  tried  before  the  su- 
perior or  oounty  courts,  when  issue  is  joined 
oa  any  matter  of  fact,  snail  be  tried  by  a  jury 
o<  twdve  men,"  etc.    BevUiou  of  1808,  p.  36. 

And  because  they  also  provided  that  the 
superior  court  should  have  jurisdiction  of 
"civil  causes  or  actions,  between  party  and 
party,  whether  the  same  do  concern  the  real- 
ty, and  relate  to  any  matter  of  inheritance ; 
or  whether  the  same  do  concern  the  personal- 
ty," etc.    Revision  of  1808,  p,  205. 

Appeals  from  probate  are  not  "actions"  or 


"dvll  caases  or  actions  between  party  and 
party."  The  accepted  meaning  of  the  term- 
"dvll  action"  in  this  state  Is  very  well  Illus- 
trated by  the  provision  of  our  Practice  Act 
(Gen.  8t  1902,  |  607)  that: 

"There  shall  be  but  one  form  of  dvll  action, 
and  the  proceedings  therein  shall  be  as  follows: 
The  first  pleading  shall  be  a  complaint  and  shall 
contain  a  statement  of  the  facts  constituting 
the  plaintiff's  cause  of  action  and  a  demand  for 
the  relief  to  which  he  supposes  himself  entitled."' 

Controversies  arising  in  the  probate  court 
in  the  course  of  the  settlement  of  estates 
are  not  dvll  actions  in  that  sense.  They  are 
not  commenced  by  the  service  of  process, 
and  no  complaint  or  other  pleadings  are  re- 
quired. On  the  contrary,  the  parties  to  such 
controversies  are  not  permitted  to  delay  the 
settlement  of  the  estate  by  instituting  dvil 
actions  in  the  courts  of  general  jurisdiction 
to  determine  their  rights.  Public  interest  re- 
quires that  80  far  as  the  determination  Of 
thdr  controversies  is  necessary  to  the  set- 
tlement of  the  estate  they  should  be  de- 
termined in  the  probate  court  as  matters  In- 
ddental  to  such  settlement,  by  the  informal 
proceedings  which  are  customary  in  those 
courts. 

Kdther  is  an  appeal  from  the  probfite- 
court  to  the  superior  court  a  dvil  cause  or 
action.  It  has  no  more  of  the  ordinary  at>- 
tributes  of  a  dvil  action  than  the  original 
proceedings  In  the  probate  court.  The  rules 
of  court  require  that  the  appellant  "nnlesri. 
otherwise  ordered"  shall  file  reasons  of  ap- 
peal and  that  other  pleadings  "may  there- 
after follow  in  analogy  to  dvil  actions." 
Rules  of  the  Superior  Court,  section  18.  The- 
phrase  "in  analogy  to  dvil  actions"  express- 
es the  proper  status  of  an  appeal  from  pro-- 
bate  as  a  special  proceeding  authorized  by 
statute,  but  not  a  civil  action. 

[2]  Independently  of  the  language  of  the- 
rule  appeals  from  probate  are  not  dvll  ac- 
tions because  it  has  always  been  hdd  that 
the  superior  court  while  hearing  appeals- 
from  probate  sits  as  a  court  of  probate  and 
not  as  a  constitutional  court  of  general  or- 
common-law  jurisdiction.  It  tries  the  ques- 
tions'presented  to  it  de  novo,  but  in  so  do- 
ing it  is  not  exercising  the  general  Jurisdiction 
conferred  upon  it  by  the  statutes  on  which, 
the  appellant  relies.  It  is  exercising  a  spe- 
cial and  limited  jurisdiction  conferred  on  it: 
by  the  statute  authorizing  appeals  of  probate.. 
It  was  solely  by  force  of  this  statute  that 
the  appeUant  was  able  to  reach  the  superior 
court  at  all ;  and  when  reached  by  that  path 
the  superior  court  is  a  tribunal  which  haa- 
tto  greater  powers  than  those  of  the  court 
of  probate.  '  Davis'  Appeal,  39  Conn.  401 ; 
Hewitt's  Appeal,  53  Conn.  25.  1  AU.  815; 
Mallory's  Appeal,  C2  Conn.  218.  223^  25  Atl. 
109;  Madc'B  Appeal,  71  C<mn.  122,  129-131, 
41  Att.  242 ;  Wilson  v.  Warner,  84  Conn.  560,, 
564-566,  80  Ati.  71&  It  is  in  efl:ect  a.  court, 
of  proi>atB  in  which  no  right  of  trial  by  jury- 
ezlBts,  save  as  t(  Is  spedally  conferred  by- 
statute. 
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The  appellants  make  the  claim  that  their 
appeal  relates  to  "a  right  of  freehold  or  In- 
heritance" within  the  very  words'  of  the  stat- 
ute of  1808;  bnt  those  wordft  are  Intended 
to  confer  upon  the  superior  court  JurlsdlcUon 
of  actions  such  as  actions  of  ejectment  and 
trespass  specially  adapted  for  the  purpose 
of  trying  the  title  to  land ;  and  the  superior 
court  on  this  appeal  sits  as  a  court  of  pro- 
bate and  has  no  jurisdiction  to  try  the  title 
to  land.  Wilson  t.  Warner,  supra.  It  as- 
'Certalns  the  rightful  heir  in  this  case  only 
as  an  incident  of  Its  probate  power  to  dla- 
tribute  Intestate  real  estate,  and  In  so  do- 
ing It  follows  our  probata  and  not  our  «om- 
nton-law,  procedure. 

There  Is  no  merit  in  the  claim  that  the 
trial  court  erred  in  declining  to  exercise  Its 
discretion  in  favor  of  a  Jury  trial.i 

There  Is  no  error.  The  other  Judges  con- 
-curred. 


KIVERSIDE  TOUST  CO.  v.  HOGBRS  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 

17,  1916.) 

1.  Wnxs  «=»478— IicPLiED  Devise— Intent. 

Although  no  devise  or  bequest  is  made  by 
the  express  terms  of  a  will,  one  may  be  raised 
by  implication  of  law  when  it  plaiidy  appears 
from  the  language  used,  read  in  the  light  of  the 
context,  that  such  was  testator's  Intention, 
though  the  law  does  not  find  such  intention  from 
a  mete  failure  to  exporesS  it,  but  from  the  lan- 
guage of  the  will  itself,  and  will  not  find  it 
i.ttle.19  the  implication  is  clear,  and  the  intention 

'80  plain  as  to  exclude  the  conception  of  a  con- 

itttay  intention. 

[Eid.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  899, 1300;   Dec.  Dig.  <S=»478.] 

2.  Wills  «=>478— Espbess  Devise— Iuflibd 
Devise. 

Where  a  devise  or  bequest  is  expressly 
made,  there  is  no  room  for  a  gift  by  implica- 
tion, and,  if  the  language  used  relates  to  a  prior 
gift  correctly  described,  and  does  not  otherwise 
express  a  gift,  there  can  be  no  gift  by  implica- 
tion, and  a  reference  to  a  dispo^tlon  in  the 
earlier  part  of  the  will,  which  in  fact  does  not 
appear,  may  evidence  the  intention  to  make  the 
gift  omitted,  and  from  it  the  law  may  imply 
the  gift  omitted,  but  a  reference  to  an  earlier 
disposition  partially  existing  does  not  indicate 
an  intention  to  give  the  part  omitted,  since  the 
description  applies  accurately  to  that  before 
given. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S«  999, 1300;  Dec.  Dig.  <S=»47a] 

3.  Wills  <8=>585  —  Consteuction  —  Intebbst 
■or  Devisee — Shares  of  Stock. 

Testator,  leaving  realty,  shares  of  stock  in 
a  company,  a  note  of  such  company,  and  a  claim 
against  It  for  dividends  unpaid  and  salary  due, 
died  without  issue  surviving,  leaving  a  widow 
and  a  siRter,  and  devised  to  his  wife  the  life  use 
of  a  dwelling  and  homestead,  with'  the  right  to 
remove  the  house  and  make  it  her  own  property, 
a  life  use  of  all  his  other  realty,  and  all  the 
real  and  personal  property,  excepting  his  inter- 
■est  in  the  company,  and  by  a  later  clause,  in 
case  he  left  no  issue,  gave  to  his  sister  a  part  of 
the  homestead  lot  and  his  interest  in  the  com- 
pany and  its  shares,  "subject  to  said  life  es- 
tates."    Held,  that  the  words  "subject  to  said 


life  estates"  were  not  words  of  gift,  bnt  pointed 
back  only  to  prior  gifts  of  life  estate  correctly 
made,  and  that  the  sister  took  an  absolute  in- 
terest In  the  shares  of  stock. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1274-1278;  Dee.  Dig.  «=»586.] 

4.  Wnxs   «s9069-M3oa8iBUOTioH— iRTEKsm 
OT  DsvzBBiB— Moneys  Rbcbivablb, 

Under  such  will  the  wife  took  all  sums  due 
testator  from  the  company,  whether  accrued  at 
his  death  or  to  accrue,  including  notes  of  the 
company  and  testator^s  claim  against  it  for  div- 
idends unpaid  and  salary  due. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1242;   Dec.  Dig.  ®=»5e9.] 

5.  Wills  «=>478— Implied  DisPosmoN. 

Implicaticm  never  controls  an  express  dis- 
position, and  cannot  add  to,  or  take  fronv  it 

[Ed.  Note.— For  other  cases,  B«e  Wills,  Cent 
Dig.  §g  999, 130O;  Dec.  Dig.  «=»47a] 

Case  Reserved  from  Superior  Court,  Hart* 
ford  County;    Laden  F.  Burpee,  Judge. 

Suit  by  the  Riversids  Trust  Company,  ad- 
ministrator, against  Gertrude  H.  Rogers  and 
another,  for  the  consttuctioa  qf  the  will  of 
Knight  E.  Rogers.  Reserved  by  the  superior 
court  on  facts  alleged  by  complaint  and  ad- 
mitted by  answer,  for  the  advice  of  the  Su- 
preme Court    Superior  court  advised. 

J.  Gilbert  Calhoun,  of  Hartford,  for  plain- 
tiff. Edward  M:  Day,  and  John  W.  Joy,  both 
of  Hartford,  for  defendant  Flora-  Cbapfai 
Rogers.  Charles  Welles  Gross,  of  Hartford, 
for  defendant  Gertmde  Hw  Sogers. 

WHEELER,  J.  The  testator  died  leaving 
a  will  and  certain  property,  consdsting  prin- 
cipally of  real  estate  In  Glastonbury,  a  dwell- 
ing in  Manchester,  a  one-half  interest  in  tbe 
homestead  and  In  other  land  and  tenenienta 
in  Manchester,  shares  of  stock  In  the  Rogers 
Paper  Manufacturing  Company,  a  note  or 
notes  of  this  company,  and  a  dalm  against 
the  company  for  dividends  unpaid  and  salary 
due.  He  left  sorvlving  him  his  widow,  and 
as  his  heir  at  law  bis  sister,  Gertrude  H. 
Rogers.  In  his  will  the  testator  gave  his 
wife,  in  clauses  3  and  6;  (1)  The  use  for 
life  of  the  dwelling  and  the  south  half  of  the 
homestead,  with  the  right  to  remove  the 
house.  It  then  to  become  her  own  property. 
(2)  The  use  fOr  life  of  all  other  real  estate 
the  te.stator  died  possessed  of  In  Manchester, 
except  the  north  half  of  the  homestead.  (3) 
In  clause  2,  all  real  and  personal  property, 
excepting  the  interest  and  share  of  the  tes- 
tator In  this  company  and  such  real  estate 
as  he  owned-  in  Manchester.  In  the  event 
that  the  testator  died  leaving  no  issue,  which, 
in  fact,  happened,  he  provided  in  clause  7 
for  his  sister,  Gertrude,  as  follows: 

"(7)  In  case  I  leave  no  child  at  the  time  of 
my  den3i  then  I  give  to  my  sister  Gertrude  all 
the  property  real  and  personal  described  in  par- 
QfiTTaph  6  subject  to  said  life  estates  and  sub- 
ject to  the  right  to  remove  my  said  dwelling 
house,  the  same  to  be  to  her  and  bw  heirs  for- 
ever." 

Paragraph  6  provides: 
"In  case  I  leave  a  child  or  children,  my  issue, 
I   give,  devise   and  bequeath  to  such  child  or 


^s»For  other  casas  see  same  topic  and  KBY-NUMBER  In  aU  Key-Numbsred  Oigaata  and  ladezM. 
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children  mj  istereat  la  tii«  said  north  part  of 
the  homestead  lot  and— subject  to  the  life  estate 
of  my  wife  as  before  set  out— all  my  riirbt,  title 
and  interest  to  any  real  estate  I  may  own  in 
said  town  of  Manchester  the  same  to  be  to 
them  in  absolute  ownership  in  fee.  I  also  give 
to  said  child  or  children,  subject  likewise  to  the 
said  life  interest,  all  interest  which  I  may  have 
in  said  Rogers  Paper  Manufacturing  Company 
and  its  shareSk" 

The  property  glyen  hla  sister  in  paragraph 
7  la  by  reference  the  same  property  given  tain 
Ismie  In  paragraph  6,  riz.;  (1)  idl  bis  in- 
terest In  the  north  half  of  the  homestead. 
(2)  All  his  Interest  in  real  estate  In  Man- 
theater  and  In  the  Rogers  Oompany  and  its 
shares,  "subject  to  said  Ufe  estates  and  sub- 
ject to  the  right  .to  remove  my  said  dwelUng 
honse,  the  same  to  be  to  her  and  her  heirs 
forever." 

The  widow  claims  that  clause  7,  read  In 
the  light  of  Its  context,  gives  her  a  life 
estate  In  the  shares  of  the  Rogers  Ciompany, 
and  that  clanse  2  gives  her  an  absolute  es- 
tate in  the  sums  due  from  the  company  to 
the  testator.  The  sister  claims  an  absolute 
estate  In,  not  alone  the  shares  of  stock  In  the 
company,  bnt  also  the  claims  due  the  testator 
from  the  company  for  moneys  loaned,  div- 
idends and  salary  due.  There  is  no  express 
bequest  of  a  life  use  to  the  widow  In  these 
shares  of  stock.  She,  however,  insists  that 
such  a  bequest  arises  by  implication  out  of 
the  language  of  paragraph  7. 

[1]  Although  no  devise  or  bequest  to  made 
in  express  terms  by  a  wUI,  either  wUI  be 
raised  by  Implication  of  law  wh^i  It  plainly 
appears  from  the  language  used,  read  in  the 
llgjit  of  Its  context,  that  such  was  the  Inten- 
tion of  the  testator.  The  law  does  not  And 
the  Intention  from  a  mere  failure  to  express 
It,  but  from  the  language  of  the  will  Itself, 
though  not  expressed  as  clearly  as  It  should 
t>e.  It  will  not  And  it  unless  the  implication 
be  a  clearly  apparent  one,  and  the  intention 
be  so  plain  that  the  reasoning  mind  cannot 
reasonably  conceive  of  a  contrary  Intention 
existing  in  the  mind  of  the  testator.  And  this 
Intention,  when  ascertained  from  the  express 
terms  of  the  will,  or  by  necessary  implica- 
tion, controls  the  disposition  of  the  estate. 
Bishop  T.  McQelland,  44  N.  3.  Bq.  450,  452, 
16  Atl.  1,  1  I/.  R.  A.  661 ;  Nlckerson,  Adm'r, 
V.  Bowly,  ESt'r,  8  Mete.  (Mass.)  424 ;  Schouler 
an  Wills  (1910  Bd.)  |  661;  QardBer  on  Wills, 
f  104;  Weed  v.  Soofleld,  73  Conn.  670,  678, 
49  Atl.  22. 

[2]  A  necessary  corollary  of  this  doctrine 
Is  that.  If  a  devise  or  bequest  is  expressly 
made,  there  is  no  room  for  a  gift  by  implica- 
tion. And,  if  the  language  used  points  back 
to  a  prior  gift  correctly  described,  and  does 
not  express  a  gift  other  than  this,  there  can 
be  no  estate  by  implication.  A  reference  to 
a  disposition  in  the  earlier  part  of  a  will 
which,  in  fact,  does  not  appear  may  evidence 
the  Intention  to  make  the  gift  omitted,  and 
from  it  the  law  may  Imply  the  gift  omitted. 
But  the  reference  to  a  disposition  In  the 
earlier  part  of  a  will  which  in  part  exlsta 


does  not  Indicate  an  Intention  to  give  the 
part  omitted,  since  the  description  applies 
accurately  to  that  before  given.  Jarman  on 
Wills,  VOL  2,  p.  *632;  Smith  v.  Fitzgerald,  8 
Yes.  &  B.  2. 

[3]  To  support  a  gift  to  the  wife  of  the 
life  use  in  this  stock  by  Implication  of  law 
there  must  be  found  In  the  language  of  the 
will,  read  in  the  light  of  its  context,  a  clear 
purpose  to  make  such  gift  In  clause  7  all 
the  property  as  described  In  clause  6  given 
to  the  sister  is  subject  to  "said  life  estates." 
No  Ufe  estates  were  i:reated  by  clause  6, 
but  these  were  created  by  clauses  3  and  6 
for  the  benefit  of  the  wife.  It.f<dlows  that 
the  gift  of  the  stock  to  his  sister  specified 
In  clause  7  is  only  subject  to  the  life  estates 
created  by  the  will  and  found  in  clauses  3 
and  5.  The  language  used  cohveys  this 
meaning,  and  the  ezprjesslon  "said  life  es- 
tates" in  Us  natural  sense  means  the  "before 
mentioned"  life  estates.  Bouvler  (3d  Sd.) 
2982.  "Said  Ufe  elates,"  in  clause  7,  con- 
cededly  refer  to  life  estates  before  mentioned 
in  portions  of  the  real  estate  described  In 
clauses  3  and  5.  The  widow's  claim  is  that 
they  also  refer  to  an  estate  for  her  life  in 
the  stock  of  the  Rogers  Company,  tinder  this 
contention  tlie  same  words  designate  by  ref- 
erence to  prior  gifts  estates  properly  describ- 
ed in  the  will,  and  at  the  same  time  create 
by  Implication  a  life  intere^  in  other  prop- 
erty not  properly  described  in  the  will.  This 
to  an  impossibUJlty.  '  CSause  7  to  a  gift  of 
several  items  of  property,  as  described  in 
clause  6,  and  all  subject  to  said  life  estates. 
"Subject  to  sai^  life  estates'.'  are  not,  as  here 
used,  words  of  gift.  The;/  "point  back  to 
prior  gifts  of  life  estates  correctly  made," 
and  to  none  other.  O'Hara  v.  Dever,  46 
Barb.  (N.  Y.)  609;  8  Abbott's  Dedsions,  407. 

When  a  devise  or  bequest  is  to  the  testa- 
tor's heir  after  the  death  of  B.,  the  Inference 
to  plain  that  the  testator  intended  that  B. 
should  take  a  life  estate.  So,  when  the  tea- 
tator  clearly  sefers  to  a  dtoposition  as  made 
by  him  In  hto  will  which,  In  fact,  was  not 
made,  a  like  inference  may  be  drawn.  And, 
as  a  general  role,  a  limitation  over  upon  the 
death  of  A.  to  held  to  Indicate  an  Inten- 
tion that  A.  takes  a  Ufe  estate.  In  In- 
stances such  as  these  an  estate  by  Implication 
to  held  to  artoe;  for  the  language  used  ex- 
presses an  intention  to  make  the  gift  or  6Sr 
viae. 

But  clanse  7  does  not  present  a  similar  In- 
stance. It  does  not  express  a  gift  of  a  Ufe 
estate.  It  merely  points  back  to  prior  gifts 
described  In  other  clauses  of  the  wllL  We 
sufficiently  answer  the  suggestion  that  the 
testator  meant  to  give  his  wife  a  life  estate 
In  this  stock  by  saying  our  duty  to  to  in- 
terpret what  the  will  says,  not  what  the 
testator  may  have  meant  to  say.  Weed  v. 
Soofleld,  73  Conn.  670,  677,  40  AU.  22. 

In  clause  .6  the  testator  gives  to  his  child 
or  children,  "subject  to  the  life  estate  of 
my  wife  as  before  set  out,"  -aU  his  real,  ea- 
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tate  In  Manchester,  and  also,  "subject  like- 
wise to  the  said  life  Interest,"  all  his  Inters 
est  In  the  Rogrers  Company  and  Its  shares. 
The  testator  died  without  leaving  Issue,  and 
nothing  passed  by  this  clause.  The  sister's 
claim  Is  not  supported  by  it  Clause  6  does 
not  create  a  life  estate.  It  refers  back  to 
those  created  In  clauses  3  and  5.  The  rea- 
sons} which  would  prevent  an  estate  by  Im- 
plication arising  as  to  similar  language  In 
clause  7  are  equally  applicable  to  this  clause 
and  need  not  be  repeated. 

We  end  our  discussion  of  this  part  of  the 
claim  by  reiterating  our  conclusions:  Es- 
tates by  Implication  arise  out  of  language 
which  indicate  an  Intention  to  give;  they 
cannot  arise  where  the  language  from  which 
the  Intention  to  give  might  be  Implied  Is 
omitted;  nor  can  they  arise  out  of  a  mere 
surmise  of  an  Intended  gift.  The  Intention 
to  be  gathered  from  Mr.  Roger's  will  Is  not 
dependent  upon  Its  omissions;  Its  express 
reference  to  prior  gifts  of  life  estates  which 
are  given  In  the  will  make  it  clear  that  he 
Intended  to  describe  these  as  present  gifts, 
and  furnish  no  ground  for  holding  that  he 
Intended  a  gift  other  than  those  accurately 
expressed. 

[4, 6]  Implication  never  controls  an  ex- 
press disposition ;  nor  may  It  add  to  or  take 
from  It.     2  Jarman  on  Wills,  p.  •841. 

We  come  to  the  second  question  for  deci- 
sion. Clause  -7,  by  Its  reference  to  dause 
6,  in  effect,  gives  to  the  sister  all  interest 
which  the  testator  bad  in  the  Rogers  Com- 
pany and  its  shares.  By  the  gift  to  the  sis- 
ter of  "all  Interest  which  I  may  have  In 
said  compaiiy  and  Its  shares"  did  the  testa- 
tor Intend  to  give  to  her  the  claims  he  had 
against  the  company  for  moneys  loaned  as 
evidenced  by  notes  due,  and  for  dividends 
and  salary  due?  In  dause  2  he  excepts  from 
bis  gift  to  his  wife  "my  interest  and  shares 
in  the  *  •  •  Company."  This  language 
bas  the  same  meaning  as  the  language  of 
clause  6,  "all  interest  whldi  I  may  have  In 
said  «  •  •  Company  and  its  shares." 
Onie  language — an  Interest  in  a  company — Is 
not  appropriate  language  With  which  to  de- 
scribe aU  obligations  against  the  company 
whldj  the  testator  might  have.  In  this 
connection  It  means  the  right  of  property  or 
share  which  the  testator  had  In  this  com- 
pany. This  was  evidenced  by  bis  certificate 
or  certificates  for  certain  shares  of  the  stock 
of  the  company.  While  he  used  the  words 
"Interest"  and  "shares,"  he  Intended  in  the 
use  of  each  word  the  same  thing,  to  include 
his  part  or  portion  of  the  company.  We  are 
confirmed  in  our  construction  by  the  sur- 
rounding drcumstances.  Mr.  Rogers  clear- 
ly Intended  by  the  broad  bequests  and  de- 
vises In  his  will  in  favor  of  his  wife  to  give 
her  a  substantial  share  of  his  estate.  If  he 
intended  bis  sister  to  have  these  Items,  the 
share  of  the  wife  In  his  estate  would  have 
been  an  entirely  inadequate  one  In  compari- 


son to  the  size  of  his  estate;  and  aach  an  In- 
tent would  have  been  entirely  inconsistent 
with  the  definite  purpose  of  the  will  to  give 
his  wife  a  substantial  share  of  his  estate. 
The  superior  court  is  advised  that: 

(1)  The  testator,  Kjilght  E.  Rogers,  under 
clause  7  of  his  will  bequeathed  to  the  de- 
fendant his  sister,  Oertrude  H.  Rogers,  an 
absolute  estate  in  the  shares  of  stock  of  the 
Rogers  Paper  Manufacturing  Company. 

(2)  The  testator,  Knight  E.  Rogers,  under 
clause  2  of  his  will  bequeathed  to  the  defend- 
ant his  wife.  Flora  Chapln  Rogers,  all  sums 
due  to  him  from  the  Rogers  Paper  Manu- 
facturing Company,  whether  accrued  at  his 
death  or  to  accrue,  and  that  such  sums  are 
not  Indnded  In  the  property  passing  under 
clause  7  of  the  will  to  the  sister,  Oertrude 
H.  Rogers. 

The  other  Judges  concurred. 


BOARD  OF  WATER  COM'RS  OF  CITX  OP 

HARTFORD  v.   MANCHESTER 

(three  cases). 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 

17,  1916.) 

1.  Eminent  Douain  «=>28— "Pubuo  Use"— 
wa.teb  supplt. 

Where  it  was  proposed  to  better  the  water 
supply  of  a  dty  b^  the  use  of  a  river,  and  the 
waters  of  such  river  oouU  not  be  taken  on 
account  of  riparian  proprietors'  water  rights, 
so  that  it  was  planned  to  build  a  compensation 
reservoir  (which  would  require  the  condemna- 
tion of  defendant's  land)  wbereby,  altbougli  the 
water  of  the  river  was  taken,  it  might  be  kept 
at  its  usual  stage  through  the  use  of  the  reser- 
voir, defendant's  contention  that  his  land  could 
not  be  taken,  as  the  essential  purpose  of  the 
taking  would  b«  to  buy  ofE  the  opposition  of  the 
riparian  owners,  was  without  merit,  sinGe  both 
the  improvement  of  the  water  supply  of  the  dty 
and  the  restoration  or  improvement  of  the  flow 
of  the  river  were  in  themselves  pabHc  uses,  Ir- 
respective of  the  opposition  of  the  riparian  own- 
ers to  the  diversion  of  the  waters  of  the  river. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  75 ;  Dec.  Dig.  <8=»28. 

For  other  de£mtionB_,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Use.] 

2.  Eminent  Domain  <S=»«8  —  VALinrrr  of 
Obant  or  PowEB— Review. 

After  the  Legislature  granted  power  to  a 
munidpaUty  to  condemn  land  for  a  compensa- 
tion reservoir,  the  only  questions  affecting  the 
validity  of  the  grant  open  to  review  by  the 
courts  were  whether  the  reservoir  waa  for  a  pub- 
lic use,  and  whether  it  was  to  be  administered 
for  a  public  benefit, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §;  165-187 ;  Deo.  Dig.  «=»66.J 

3.  Eminent  Domain  iS=>55  —  Poblic  Use  — 
CONTBOI.  OF  REBEBVora  BT  Pbivatb  Cobpo- 
BATION. 

Where,  to  obviate  objections  of  riparian 
owners  to  taking  the  waters  of  a  river  for  a 
city's  water  supply,  a  compensation  reservoir 
was  projected,  and  the  statute  authorizing  the 
city  to  condemn  land  therefor,  the  agreement  «t 
the  dty  with  the  riparian  proprietors,  and  the 
general  law  of  the  state  required  the  corpora- 
tion, formed  of  the  riparian  owners  owning  wa- 
ter powers  in  the  river,  which  was  to  control  the 
reserrolr,  to  use  their  control  with  reasonabin 
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regard  to  tli*  oommon  benefit  of  all  lower  ttoa,- 
lian  ownen  to  the  same  extent  that  the  dty 
would  be  boond  to  do  if  it  had  retained  the  con- 
trol of  the  reservoir  in  its  own  bands,  the  grant 
to  the  dty  of  the  power  to  condemn  land  for  the 
reservoir  was  not  invalid,  on  the  ground  that 
the  flow  of  water  from  the  reservoir  would  be 
controlled  for  the  private  advantage  of  such 
owners  of  water  powers  in  the  river  as  were 
members  of  the  corporation. 

CEld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Big.  i§  07,  13S;   Dec.  Dig.  «»56.] 

4.  CospoBAXioifs  ^=>10  —  AcoEFTANca  or 
Chabteb. 

When  a  private  corporation  is  created  by 
special  charter,  the  corporators  named  in  the 
charter,  acting  as  sach,  most  accept  it  in  order 
for  the  corporation  to  come  into  being;  but  the 
acceptance  need  not  be  evidenced  by  formal  vote, 
and  may  be  presumed  from  the  exercise  of  cor- 
porate powers. 

[Ed.  Note^— BVtr  other  cases,  see  Corporations, 
Cent.  Dig.  U  3&-16:   Dec.  Dig.  <S=>10.] 

5.  COKPOBAtlOHB      «E9>38  —  AMBaDlUHT      Of 

Chabtzb. 

When  a  corporation  is  already  in  existence, 
the  Legislature,  within  constitutional  limits, 
may  amend  its  charter  without  its  assent. 

[E<d.  Note. — For  other  cases,  see  Oorporetions, 
Cent.  Die  H  Ud>  120, 126-127;  Dec.  Dig.  «=» 
38.] 

6.  Ekinknt  Domain  ^s>S6—X>mLKaATioa  to 
HtiNiciPAi.  CosFOBATioN— Acceptance  by. 

Where  a  dty,  in  furtherance  of  its  project 
to  improve  its  water  supply,  on  its  own  petition 
was  granted  power  to  condemn  land  for  a  com- 
pensation reservoir,  the  city  could  exercise  the 
power  although  it  passed  no  vote  affirming  its 
intention  to  btdld  the  reservoir. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ii  97,  186;  Dec.  Dig.  «» 
66J 

7.  EiaNmT  Domaxs  «»168— Deisqaxion  to 
CiTX— NRCEsanr  ov  Deculkation  or  Ns- 
CZ8SITT  OF  Taking. 

Where  the  Legislature,  in  granting  a  city 
the  right  to  condemn  land  for  a  compensation 
reservoir,  spMlficaUy  described  the  site  of  sueh 
reservoir,  while  there  had  been  before  the  leg- 
islative committee  a  map  showing  several  sites, 
and  a  plan  showing  the  area  of  the  land  to  be 
flooded  by  the  dam,  it  was  mmeccssary  for  the 
city  to  pass  a  vote,  taking  or  declaring  the  ne- 
cessity lor  taking  a  tract  of  land  required  for 
the  reservoir,  as  a  condition  precedent  to  bring- 
ing proceedings  in  eminent  domain  to  condemn 
such  laad. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent  Dig.  {  461 ;    Dec.  Dig.  <g=9l68.] 

8.  Eminbht  Domain  ®=»192  —  Conclubion — 

CONBTITUHQNAL    QUESTION- DUE    PbOCESS. 

In  a  municipality's  proceeding  to  condemn 
land  for  a  reservoir,  the  second  defense,  alleg- 
ing that  the  taking  of  the  land  for  the  purpos- 
es set  forth  in  the  act  giving  the  city  power  to 
condemn  deprived  respondent  of  his  property 
without  due  process  of  law,  was  properly  strick- 
en as  nothing  more  than  a  conclusion  as  to  the 
legal  effect  of- the  statute,  not  pleadable  as  a 
separate  defense. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {$  519-621;  Dec.  Dig.  «=> 
192.] 

9.  Eminent  Domain  4s»192  —  Plbadino  — 
Strikins  Defense. 

In  a  proceeding  to  condemn  land  for  a  com- 
pensatioa  reservoir,  where  respondent's  third 
defense  alleged  that  the  petitioner  did  not  in- 
tend to  use  the  land  for  the  storage  of  water 
to  form  put  of  its  water  supply,  and  that  it 
did  intend  to  nss  such  water  solely  to  return 


to  a  river,  resulting  merely  in  pecuniary  benefit 
to  the  petitioner,  the  negative  allegation  of 
intent  was  properly  expunged,  as  prolix  and  Im- 
material, since  the  afiirmative  defense  necessari- 
ly included  it,  and  the  expurgatioii  had  no  efEect 
to  narrow  the  issue  tendered. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  519-521;  Dec.  Dig.  «=» 
192.] 

Appeal  from  Saperi<»  Conrt,  Bartf<Mrd 
County;  William  S.  Ckse,  Judge. 

Petition  by  the  Board  of  Water  Commis- 
SionerB  of  the  dty  of  Hartford  for  the  ap- 
pointment of  appraisers,  in  condemnatloa 
proceedings  against  Alllsoa  Manchester, 
against  Allison  Manchester  and  others,  and 
against  Emma  Manchester  and  others.  From 
a  judgment  In  accordance  with  the  prayer  of. 
the  petition,  defendants  appeaL    No  error. 

William  Waldo  Hyde  and  Edward  M.  Day, 
both  o£  Hartford,  for  appellant.  Blrdsey  B. 
Case  and  Andrew  J.  Brougbel,  both  of  Hart- 
ford, for  respondent 

BKACH,  J.    In  this  cause  a  demorxar  Jbo 

the  petition  was  originally  sustained  by  the 
trial  judge,  and  judgment  rendered  for  the 
rearpondent  Upon  appeal,  this  court  reversed 
the  judgment  and  remanded  the  canse  to 
Hon.  William  S.  Case,  a  judge  of  the  superior 
court,  to  be  proceeded  witii  according  to  law. 
Th<e  respondent  then  answered  the  petition, 
aetttac  up  seven  separate  defensea.  The  sec- 
ond defense  was  stricken  oat,  and  portions 
«f  the  third  and  fourth  defeases  were  ex- 
punged on  motion ;  the  &f  tb,  sLxtb,  and  seventl^ 
defenses  were  successfully  demurred  to, 
and  after  amendment,  the  fifth  and  sixth  de- 
fenses were  again  demurred  to,  and  the  de- 
murrers sustained.  AU  the  issues  of  fact 
presented  by  the  remaining  defenses  were 
found  for  the  petitioner,  and  judgment  was 
rendered  appointing  three  dlsdntereeted  free- 
holders to  estimate  and  report  the  compensa- 
tion to  be  awarded  the  respondent  The 
other  material  facta  hre  sufficiently  stated  in 
the  former  opinion.  Water  CommisslonerB  v. 
Manchester^  87  Conn.  183,  87  Atl.  870,  Ann. 
Cas.  1915A,  U05. 

Broadly  speakJng,  the  respondent's  assign- 
ments of  error  are  based  upon  three  claims 
of  law:  That  his  land  has  been  taken  for  a 
private  and  not  for  public  use;  that  the  peti- 
tioner was  bound,  as  a  condition  precedent 
to  the  filing  of  the  petition,  to  have  passed 
either  a  general  vote  accepting  the  provisions 
of  the  act  of  1911,  or  a  specific  vote  taking, 
or  declaring  the  necessity  for  taking,  the 
respondent's  land;  and  that  the  trial  judge 
erred  in  granting  the  motion  to  strike  out 
and  expunge  certain  parts  of  the  answer. 

Upon  the  issue  of  public  or  private  use,  the 
respondent  makes  the  same  claims  which 
were  made  and  overruled  on  the  former  ap- 
peal, namely,  that  the  compensation  reservoir 
for  restoring  and  maintaining  the  normal 
flow  of  the  Farmington  river,  as  described 
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In  section  4  of  fhe  act  of  1911  (Sp.  Laws,  p. 
390),  Is  In  itself  a  private  undertaking  for 
private  ends,  and  that  Its  construction  and 
maintenance  are  not  In  fortberance  of  tbe 
admittedly  public  purpose  of  Improving  the 
water  supply  of  the  city  of  Hartford.  In 
so  far  as  these  claims  rest  upon  the  construc- 
tion of  the  act  of  1011  standing  by  Itself,  they 
have  already  been  determined  adversely  to 
the  respondent;  but  it  Is  now  Insisted  that 
a  new  light  is  thrown  on  the  constmctlon  of 
section  4  of  the  act  by  the  production  of  the- 
contract,  Eishlblt  4,  ent^ed  into,  before  the 
passage  of  the  act,  between  the  petitioner  and 
certain  owners  of  water  powers  on  tbe  F^rm- 
Ington  river  who  objected  to  any  diversion  of 
its  waters. 

Before  the  contract  was  made  a  prior  ap- 
plication, brought  by  the  petitioner  to  the 
General  Assembly  of  1909  for  authority  to 
take  the  waters  of  Nepaug  river  and  Phelps 
brook  to  improve  the  water  supply  of  the  city 
of  Hartford,  had  been  defeated  because  of 
tbe  supposed  irretrievable  damage  that  such 
dlvertlon  would  occasion  to  the  owners  of 
*ater  powers  on  the  Farmlngton  river  The 
contract  embodies  an  agreement  between  the 
petitioner  and  the  objecting  owners  of  water 
powers  upon '  a  plan  for  satisfying  tbelr  ob- 
jection to  the  diversion  of  water  from  the 
west  branch,  by  building  a  compensating 
reservoir  on  the  east  branch.  After  reciting 
that  the  petitioner  has  already  applied  for 
authority  to  divert  from  the  Farmlngton 
river  the  waters  of  Nepaug  river  and  Phelps 
brook,  and  that  the  owners  of  water  powers 
object  to  such  diversion,  tbe  contract  states 
that  the  petitioner  now  proposes  to  obtain 
authority  for  the  construction  of  another 
reservoir  to  store  the  waters  of  the  east 
branch  of  the  river,  and  in  the  event  that  tbe 
General  Assembly  should  grant  such  author- 
ity, it  is  agreed  that  the  petitioner  shall,  be- 
fore diverting  any  water  from  Farmlngton 
river,  "and  for  the  sole  purpose  of  securing 
a  more  uniform  flow  of  said  river,"  build  a 
storage  reservoir  of  agreed  capacity  on  the 
east  branch.  The  substance  of  the  rest  of 
the  agreement  is  that  the  storage  reservoir 
Is  to  be  built,  maintained,  and  operated  at 
the  sole  cost  and  risk  of  the  petitioner,  that 
the  control  of  the  flow  of  water  therefrom 
shall  be  wholly  in  the  hands  of  a  corporation 
composed  of  the  owners  of  water  powers  on 
the  river,  that  the  latter  agree  not  to  oppose 
the  petitioner's  application  for  authority  to 
divert  the  waters  of  Nepaug  river  and  Phelps 
brook,  and  that  in  determining  the  damages 
for  such  diversion,  tbe  additional  water  re- 
ceived to  their  use  from  the  proposed  east 
branch  reservoir  shall  be  treated  as  compen- 
sation on  account  of  the  proposed  diversion 
from  the  tributaries  of  the  east  branch. 

[1]  We  are  not  able  to  agree  with  the 
respondent's  claim  that  this  contract  demon- 
strates tbe  compensation  reservoir  to  be  pure- 
ly a  private  enterprise.  The  respondent 
Claims  that  tbe  contract  makes  it  apparent 


that  his  land  will  be  taken  for  the  purpoae 
of  buying  ofF  the  opposition  of  lower  riparian 
owners  to  the  proposed  Improvement  of  the 
water  supply  of  the  city  of  Hartford,  and  for 
the  purpose  of  enabling  the  petitioner  to  pay 
damages  In  terms  of  water  iwwer  instead 
of  In  cash.  It  Is  a  sufficient  answer  to  these 
objections  to  say  that  both  the  Improvement 
of  the  water  supply  of  the  city  of  Hartford 
and  the  restoration  of  Improvement  of  the 
flow  of  the  Farmlngton  river  are  in  them- 
selves public  uses,  and  the  fact  that  the  low- 
er riparian  owners  are  opposed  to  the  diver- 
sion of  a  part  of  the  waters  of  Farmlngtoil 
river  for  the  improvement  of  tbe  water  sup- 
ply of  the  city  of  Hartford,  unless  the  threat- 
ened injury  to  their  water  power  can  be 
compensated  for  by  restoring  tbe  normal 
flow  of  the  river,  has  nothing  to  do  with  the 
decisive  fact  that  each  of  these  projects  is  la 
Itself  for  a  public  purpose. 

[2, 3]  The  question  whether  the  petitioner, 
or  tbe  lower  riparian  owners,  or  both,  were 
actuated  by  such  selflsh  motives  in  asking 
for  and  consenting  to  the  grant  of  authority 
to  construct  the  compensation  reservoir,  that 
the  authority  ought  not  to  have  been  granted 
was  a  question  with  which  the  Legislature 
alone  was  competent  to  deal.  After  the  Leg- 
islature has  granted  tbe  power,  the  only 
questions  affecting  the  validity  of  the  grant 
which  the  courts  can  pass  upon  are  whether 
the  compensation  reservoir  is  for  a  public 
nse,  and  whether  it  Is  to  be  administered  for 
the  public  benefit  On  this  latter  point  the 
respondent  claims  that  the  contract  shows 
that  tbe  flow  of  water  from  the  dam  is  to  be 
controlled  for  the  private  advantage  of  tbe 
owners  of  water  powers  who  are  members  of 
the  corporation  referred  to  (n  tbe  contract; 
and  tbe  answer  to  that  claim  Is  that  the  cor- 
poration and  its  members  are  bound  by  the 
limitations  of  section  4  of  the  act  of  1911, 
and  by  the  contract.  Exhibit  4,  and  by  the  gen- 
eral law  of  tbe  state,  to  use  their  control  of 
this  reservoir  with  reasonable  regard  to  the 
common  benefit  of  all  lower  riparian  owners, 
to  tbe  same  extent  that  the  petitions  would 
be  bound  to  so  use  it  if  It  had  retained  tbe 
control  of  the  reservoir  in  its  own  bands. 

It  follows  that  so  far  as  the  question  of 
public  use  is  concerned,  this  case  stands  now 
as  it  stood  on  the  former  appeal,  and  we  have 
nothing  further  to  add  to  the  former  opini<m 
except  to  repeat  our  conclusion  that  the  pres- 
ervation of  the  flow  of  the  Farmlngton  river 
is  a  public  use,  and  that  the  construction 
and  maintenance  of  a  reservoir  for  that  pur- 
IKwe  was  properly  regarded  by  the  Legis- 
lature as  a  part  of  the  general  plan  for  im- 
proving the  water  supply  of  the  city  of  Hart- 
ford. Assigumeuts  of  error  Nos.  1  and  12 
are  overruled, 

[4-J]  The  fourth  and  sixth  assignments  of 
error  are  based  on  rulings  of  the  court  sus- 
taining tbe  demurrers  to  tbe  fifth  defense 
and  to  the  fifth  defense  as  amended,  and 
bring  up  tbe  question  whether  tbe  petitioner 
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Iras  bound  to  pass  a  vote  affirming  Its  inten- 
tion to  "bnlld  tbe  compensatlnK  leserroir  pro- 
Tided  Cor  In  section  4.  The  petition  alleges 
and  the  conrt  has  found  as  a  fact  that  the 
petitioner  does  Intend  to  build  the  reservoir 
and-  has  prepared  plana  and  surveys  for  that 
purpose;  but  the  claim  Is  that  such  Intent 
must  be  evidenced  by  a  vote  or  resolution 
in  the  nature  of  an  acceptance  of  the  irawers 
conferred  by  tbe  act  and  of  the  terms  and 
condltloQa  of  the  grant.  It  is  doubtless  the 
rule  that  when  a  private  corporation  is  cre- 
ated by  a  special  charter,  an  acceptance  of 
tbe  charter  is  a  condition  precedent  to  the 
corporate  existence,  because  the  state  cannot 
compel  any  person  to  belong  to  a  corporation 
unless  he  assents  to  the  conditions  Imposed 
on  such  membership  by,  the  charter.  Such 
acceptance  must  be  by  the  corporators  named 
in  the  charter  acting  as  such,  but  it  need  not 
be  evidenced  by  a  formal  vote,  for  that  rule 
would  lead  to  many  practical  complications, 
and  so  it  is  generally  agreed  that  an  accept- 
ance of  the  powers  and  duties  drnponed  in  Qie 
charter  may  be  presumed  from  the  exercise 
of  the  corporate  powers.  It  is  necessary  to 
refer  only  to  Mr.  Justice  Story's  remarks  on 
this  point  In  Bank  of  United  States  v.  Daud- 
rldge.  12  Wheat  64,  71,  6  L.  Ed.  6S2.  When, 
as  in  this  case,  the  corporation  is  already  in 
existence  the  Legislature,  so  long  as  it  keeps 
wtthln  constitutional  limits,  may  amend  its 
diarter  without  the  assent  of  the  Corpora- 
tion. But  all  discussion  as  to  tbe  necessity  of 
any  cubseQuent  assent  is  unnecessary  in  view 
of  the  fact  that  the  petitioner  Itself  applied 
for  the  passage  of  the  act  in  qnestlon,  and 
gave  Its  assent  In  advance.  Atlanta  v.  Gate 
aty  Gaslight  Co.,  71  6a.  106, 117;  Morawltz 
Coip.  (2d  Ed.)  I  23. 

[7]  Assignments  of  errors  Nos.  6,  7,  8,  9, 10, 
and  11  raise  the  question  whether  the  peti- 
tioner was  required,  as  a  condition  precedent 
to  bringing  this  petition,  to  pass  a  vote  tak- 
ing or  affirming  tbe  necessity  tor  taking  the 
respondent's  land.  No  such  vote  was  taken 
before  the  petition  was  filed,  but  the  court 
admitted,  over  the  objection  and  exception  of 
the  respondent,  the  record  of  a  resolution 
passed  in  1914  ratifying  all  that  had  been 
done  In  the  premises.  It  also  admitted,  over 
objection  and  exception,  the  testimony  of  two 
dvil  engineers  to  the  effect  that  they  had 
been  instructed  by  the  board  of  water  com- 
mlssloners  of  the  city  of  Hartford  to  prepare 
and  that  they  had  prepared  plans  for  the 
compensating  reservoir,  which  plana  the  court 
finds  are  in  accordance  with  the  terms  and 
IffOTisions  of  section  4  of  the  act  The  court 
also  finds  that  the  respondent's  land  Is  neces- 
■ary  for  the  construction  of  such  dam  and 
reservoir,  and  is  described  as  parcel  No.  42 
io  a  survey  showing  the  land  necessary  to  be 
so  taken,  which  survey  was  made  prior  to 
the  bringing  of  the  petition;  and  that  the 
petitioner  has  been  unable  to  agree  with  the 
lespondent  as  to  the  amount  of  compensation 
to  be  paid  for  liis  land.    The  petitioner  has 


compiled  with  all  the  provisions  of  the  act 
of  1911  in  pursuance  of  which  this  proceeding 
is  brought  The  act  does  not  require  tbe  pe- 
titioner to  designate  by  vote  the  particular 
parcels  of  land  which  are  necessary  to  the 
construction  of  the  reservoir,  and  unless  such 
a  vote  is  otherwise  required  by  law,  none  is 
necessary.  The  necessity  for  such  a  prelim- 
inary identification  of  the  land  to  be  taken 
arises  In  those  cases  in  which  the  Legislature 
has  delegated  to  the  condemnor  the  power  to 
select  the  particular  property  which  is  to  be 
taken  for  a  public  use,  as  where  It  authorizes 
the  building  of  a  railroad  between  terminal 
points  leaving  the  right  of  way  to  be  located 
by  the  condemnor.  In  such  cases  the  con- 
demnor is  vested,  primarily  at  least,  with  the 
power  to  determine  what  land  la  necessary 
to  be  taken,  and  this  determination  Is  conclu- 
sive unless  and  until  it  is  successfully  at- 
tacked for  unreasonableness,  bad  faith,  or 
abase  of  power.  Water  Commissioners  v. 
Johnson,  86  Conn.  151,  158,  84  Atl.  727,  41 
I*  R.  A.  (N.  S.)  1024. 

The  theory  is  that  until  the  condemnor  ex- 
ercise its  power  there  has  been  no  determina- 
tion that  the  land  sought  to  be  condemned  is 
necessary  to  be  taken,  and  therefore  no  foun- 
dation for  the  institution  of  condemnation 
proceedings.  Such  a  theory  is,  of  course,  in- 
applicable to  a  case  where  the  Legislature  it- 
self has  determined  what  land  is  necessary 
to  be  taken ;  and  if  the  location  of  this  dam 
and  reservoir  was  fixed  in  advance  by  section 
4  of  the  act  so  that  the  necessity  for  taking 
the  respondent's  land  was  determined  by  the 
Legislature  tn  passing  the  act,  there  was  no 
reason  for  a  formal  vote  of  the  petitioner  au- 
thorizing or  direct'ing  the  taking  of  the  re- 
spondent's land.  That  part  of  section  4  of  the 
act  which  Is  material  on  this  point  Is  as  fol- 
lows: 

"Said  board  of  water  commissionerB  is  hereb] 
further  authorized  to  build,  on  the  east  branch 
of  the  Fannington  river,  which  enters  the  Fann- 
ington  river  at  a  point  four  and  one-half  miles, 
more  or  less,  above  said  Collinsville,  a  dam  at 
a  point  on  said  east  branch  of  the  Farmington 
river.  In  the  vicinity  of  the  iron  bridge  over 
eald  •  •  •  brancn  nenr  TWchardg  Comer*  so 
called,  in  the  town  of  New  Hartford,  with  all 
necessarv  spillwayB,  locks,  gates,  and  appliances 
for  regulating  the  <iischarge  and  flow  of  water, 
according  to  the  plans  for  the  construction  of 
said  dam  which  have  been  prepared  by  said 
Board  at  Water  Oommissioners,  which  dam 
shall  be  not  more  than  seventy  feet  high 
above  the  bed  of  said  east  branch  at  the  point 
where  the  same  is  built,  and  there  to  conatruct 
a  reservoir  for  storing  and  nonding  the  waters 
of  said  east  branch  of  the  Farmii^ston  River." 
Sp.  Laws  1911,  p.  390. 

"Ste  petitioner  Is  confined  by  this  act  to 
the  erection  of  a  dam  not  more  than  70  feet 
high  near  the  iron  bridge  according  to  plans 
theretofore  prepared.  It  Is  said  that  the 
location  of  the  dam  at  a  point  in  the  vicinity 
of  the  iron  bridge  over  said  east  branch  near 
Richards  Comer,  so  called,  is  not  a  definite 
location :  but  inspection  of  the  topographical 
map  (Bixhiblt  2)  of  the  valley  of  the  east 
branch  of  the  Farmlngttm  river,  whlobjas 
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the  trial  jadge  flnda,  was  before  the  oom- 
mlttee  on  cities  and  boroughs  of  the  Greneral 
Assembly  of  1911  at  the  time  of  the  hearing 
upon  the  petitioner's  application,  shows  sev- 
eral proposed  sites  for  the  dam.  E<ach  site 
was  definitely  located  on  the  map  and  the 
lowest  site  was  near  a  highway  crossing 
marked  "Mchards  Comer."  This  is  evidently 
the  location  referred  to  In  the  contract  BJx- 
hlbit  4,  which  contract  was  entered  into  be- 
fore the  passage  of  the  act,  by  the  words: 
"The  lower  site  so  called  near  the  iron 
bridge."  There  was  also  before  the  com- 
mittee a  plan  (Exhibit  1)  of  the  proposed 
compensating  reservoir  showing  the  dam  lo- 
cated at  the  same  point  near  Richards  Cor- 
ner, and  showing  the  area  of  land  which 
would  be  flooded  by  it,  together  with  a  pro- 
posed lay-out  of  new  highways  to  take  the 
place  of  those  which  would  be  rendered  im- 
passable by  the  constmctlon  of  the  reservoir. 
We  think  that  section  4  of  the  act,  when  read 
in  the  light  of  these  exhibits,  locates  the  dam 
at  a  definite  site  which  was  shown  on  the 
plans  submitted  to  the  committee  on  cities 
and  boroughs,  and  that  the  Legislature  de- 
termined in  advance  what  land  was  necessary 
to  be  taken  for  the  purpose  of  building  the 
proposed  reservoir,  as  shown  by  the  plans 
then  submitted,  which  were  doubtless  based 
upon  actual  surveys.  However  that  may  be, 
the  trial  Judge  has  found  that  the  defend- 
ant's land  is  necessary  to  be  taken  in  order 
to  construct  the  reservoir  In  accordance  wlOi 
the  terms  and  provisions  of  the  act,  and  that 
finding  settles  the  fact  that  the  respondent's 
land  was  included  in  the  land  which  the  Leg- 
islature did,  by  reference  to  the  plans  then 
before  its  committee,  determine  to  be  nec- 
essary for  the  construction  of  this  reservoir. 

It  follows  that  the  petitioner  was  not 
bound  to  pass  a  vote  taking  or  declaring  the 
necessity  for  taking  the  respondent's  land, 
as  a  condition  precedent  to  the  bringing  of 
these  proceedings,  and  that  the  assignments 
of  error  founded  on  the  claim  that  such  a 
vote  was  necessary  should  be  overruled.  The 
respondent  was  fully  notified  by  the  nego- 
tiations which  resulted  in  the  disagreement 
as  to  the  amount  of  the  compensation  to  be 
paid  for  his  land,  that  it  was  necessary  for 
the  construction  of  the  reservoir,  and  the 
petitioner  has  complied  with  all  the  require- 
ments of  the  act  before  bringing  this  petition. 

[8]  The  second  assignment  of  error  relates 
to  the  granting  of  a  motion  to  strike  out  the 
second  defense,  which  alleges  that  the  taking 
of  the  respondent's  land  for  the  purposes  set 
forth  in  section  4  of  the  act  of  1911  deprives 
the  respondent  of  his  property  without  due 
process  of  law.  That  Is  a  defense  of  which 
the  respondent  has  had  the  full  benefit  with- 
out pleading  it,  for  It  presents  the  underly- 
ing question  of  law  which  has  been  argued 
and  determined  in  both  of  these  appeals. 
The  defense  was  property  stricken  out,  for 
it  is  nothing  more  than  a  conclusion  aa  to 


the  legal  efCect  of  the  act  of  1911,  asd  was 
not  pleadable  as  a  s^arate  defense.* 

[I]  The  third  assignment  of  error  com- 
plains of  the  ruling  of  the  court  in  expung- 
ing a  portion  of  the  third  defense.  This  de- 
fense alleged:  (1)  That  the  petitioner  .did 
not  intend  to  use  the  respondent's  land  for 
the  storage  of  water  to  form  pert  of  the 
water  supply  of  Hartford;  and  (2)  that  it 
did  intend  to  use  such  water  solely  to  return 
it  to  Farmington  river  und»  such  contracts, 
etc.,  as  would  result  merely  in  pecuniary 
benefit  to  the  petitioner. 

The  negative  allegation  of  intent  was  ex- 
punged. We  are  anable  to  see  that  the  rul- 
ing of  the  conrt  on  the  motion  to  expunge 
had  any  effect  in  narrowing  the  issue  tender- 
ed by  the  third  defense.  It  was  unnecessary 
to  plead  any  or  all  of  the  tUnga  that  the 
petitioner  did  not  intend  to  do.  Besides  the 
afiirmative  allegation  that  the  petitioner  in- 
tended to  use  the  water  "solely"  to  return 
the  same  to '  Farmington  river,  eta,  neces- 
sarily involved  the  negation  of  any  intent 
to  use  the  same  water  as  part  of  the  water 
supply  of  the  city  of  Hartford.  The  negative 
allegation  of  intent  was  therefore  prolix  and 
immaterial,  and  was  properly  expunged. 

There  Is  no'  error.  The  other  Judges  oon- 
curred. 


HOWELL  V,  EDWARDS,  ComptroUer,  et  al. 
(Supreme  Court  of  New  Jersey.    Dec.  16, 1915.) 

1.  Taxation  €=»85»— Tbansitsr  Taxbs— Cow- 
BrrroTioNAUTT — VsTgoaiDTt. 

Act  AprU  9,  1914  (P.  L.  p.  267),  and  Act 
April  20,  1909  (P.  L.  p.  826),  providing  for  a 
transfer  tax  upon  property  passing  by  will  or 
intestate  laws,  do  not  violate  Const,  art,  4,  ! 
7,  par.  12,  requiring  all  taxation  of' property  to 
be  uniform  and  by  general  law,  since  the  trans- 
fer tax  is  not  on  property,  but  on  the  privilege 
of  sQccession. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1674;   Dec  Dig.  <»=>85».] 

2.  constttdtional  law  «=»229— taxation 
«=»809  —  Equal  Pkotection  —  Tbanbfkii 
Taxes— Abbitrabt  DisoBiitiNATioNS. 

Act  AprU  20,  1909  (P.  L.  p.  325),  provided 
a  transfer  tax  upon  property  passing  by  will  or 
intestate  laws,  but  excepted  property  passing  to 
lineal  descendants  and  certain  classes  Of  col- 
lateral heirs.  Act  AprU  9,  1914  (P.  L.  p.  267), 
removed  the  exception  and  fixed  a  sliding  scale 
of  taxation  according  to  the  value  of  the  estate 
and  the  relationship  of  the  transferee  to  the 
decedent.  Beld,  that  the  acts  did  not  violate 
the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  guaranteeing  equal  priv- 
ileges to  aU  persons  under  the  law;  the  as- 
sessment and  exemptions  of  the  statutes  being 
based  upon  general  and  reasonable,  but  not  ar- 
bitrary, classifications. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  685;  Dec  Dig.  <&=»229; 
Taxation,  Cent  Dig.  S  1674 ;    Dec  Dig.    " 


859.] 

3.  CowBTXTUTiONAi.  LAW  9=>87  —  Taxation 
@=»858  —  BiQHT  to  AoquiBK  Pbopbbxt  — 
Tbansfeb  Taxes— Abbitbabx  Discbiuina- 

TIONS. 

Act  April  20,  1909  (P.  L.  p.  826),  provided 
a  transfer  tax  upon  property  paasiiig  by  will 
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or  intaatata  Imra,  but  excepted  ptooerty  paaaing 
to  lineal  deacendants  and  certain  claBses  of  col- 
lateral heirs.  Act  April  9,  1914  (P.  L.  p.  267), 
removed  the  exception  and  fixed  a  sliding  acale 
of  taxation  aocordingr  to  the  value  of  the  estate 
and  the  reUtionship  of  the  transferee  to  the 
decedent.  Held,  that  the  acts  did  not  violate 
Const,  art.  1,  par.  1,  gniaranteeing  the  right  to 
acquire,  possess,  and  protect  property. 

[Ed.  Note.— For  other  eases,  see  Omstitntion- 
al  Law,  Cent.  I^.  H  166-171;  Dec.  Dig.  «=> 
87;  Taxation,  Omt.  Dig.  {  1674;  Dec.  Dig. 
«=»859.] 

4.  Taxatiow  ig=>895— Tbansfeb  Tax— Vai.id- 
ITT  or  Assessment— NoTicK. 

That  the  record  of  assessment  of  a  transfer 
tax  faila  to  show  notice  to  the  transferee  of 
appraisement,  as  required  by  Act  April  20,  1909 
j;P.  L.  p.  334)  S  18,  la  no  objection  to  the  valid- 
ity of  the  assessment,  where  the  amended  re- 
turn contained  an  affidavit  of  the  transferee 
made  at  the  time  of  appraisement  as  to  the  val- 
ue of  the  estate. 

[EA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §|  1714-1721 ;  Dec.  Dig.  «s>89e.] 

5.  Taxation  «=>859— Tbawbfeb  Tax— Valid- 
iTT — Payment  to  Counties. 

It  is  no  objection  to  the  validity  of  the 
transfer  tax  that  Act  April  21,  1909  (P.  L.  p. 
375),  provide  for  payment  of  5  per  cent,  of  the 
tax  to  the  county  where  the  deceased  resided, 
thereby  creating  inequality  between  the  counties, 
since  that  statute  is  altogether  independent  of 
the  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1674 ;   Dec.  Dig.  «=38e9.] 

6.  Apfeai,  and  EmtoB  ^=31078— Soofb  or  Re- 
view—Briefs. 

Where  matters  affecting  the  validity  of  a 
law  under  which  the  action  is  brought  are  ar- 
gued on  the  trial  below,  but  are  not  argued  in 
the  brief  on  appeal,  they  will  be  regarded  as 
waived. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-4261 ;  Dec.  Dig.  «=» 
1078.] 

Certiorari  by  BUzabetli  L.  Howell,  as  exec- 
utrix of  Sidney  K.  I/anlnger,  deceased, 
against  Edward  I.  Edwards,  Comptroller,  and 
others,  to  review  an  assessment  for  taxes  un- 
der the  transfer  acts  of  1909  and  1914.  A«- 
sessment  affirmed. 

Argued  June  term,  1915,  before  PARKER, 
MINTURN,  and  KAMSCH,  JJ. 

Henry  C.  Hunt,  of  Newark,  for  prosecutor. 
John  W.  Wescott,  Atty.  Gen.,  and  Herbert 
Boggs,  Asst  Atty.  Gen.,  for  respondents. 

KALISGH,  X  A  transfer  tax  of  $2,120.72 
was  assessed  and  levied  against  the  estate  of 
Sidney  K.  Laninger,  deceased,  transferred  by 
her  last  will  to  the  prosecutrix,  sole  devisee 
and  beneficiary  under  the  will  and  a  daugh- 
ter of  the  decedent.  The  prosecutrix  chal- 
lenges the  constitutionality  of  the  acts  of 
1909  and  1914  under  which  the  transfer  tax 
was  levied.  Indirectly  the  constltutionaUty 
of  the  act  of  1894  is  also  attacked. 

The  act  of  1S94  is  entitled  "An  act  to  tax 
Intestates'  estates,  gifts,  legacies,  devises  and 
collateral  inheritance  In  certain  cases."  P. 
L.  1894,  p.  818.  Tbe  Constitutionality  of  this 
act  was  considered  in  Neilson  v.  Russell,  76  N. 
J.  Law,  27,  69  Aa  476,  and  in  Bftstwood  v. 


Ruasell,  81  N.  3.  Law,  672,  81  Atl.  108  (Court 
of  Errors  and  Appeals),  and  held  to  be  con- 
stitutlonaL  Although  Neilson  v.  Russell  was 
reversed  by  the  Court  of  Errors  and  Appeals, 
It  was  on  a  point  which  left  the  fundamental 
question  as  to  the  constitutionality  of  the  act, 
decided  by  the  Supreme  Court,  unimpaired. 

Tbe  objections  made  by  the  prosecutrix 
against  the  constitutionality  of  tlie  acts  of 
190S  and  1914  are  in  all  respects  tbe  same, 
with  the  exception  of  the  one  which  involves 
a  consideration  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  tbe  United  States, 
as  were  leveled  against  tbe  constitutionality 
of  the  act  of  1894,  and  which  were  decided 
against  the  prosecutors'  .contentions  in  tbe 
cases  above  referred  to.  The  act  of  1909  is 
entitled  an  "Act  to  tax  tbe  transfer  of  prop- 
erty, of  resident  and  non-resident  decedents, 
by  devise,  bequest,  descent,  distribution  by 
statute,  gitt,  deed,  grant,  bargain  and  sale, 
in  certain  cases."  P.  L.  1909,  p.  325.  The 
act  of  1914  is  entitled  "An  act  to  amend  an 
act  entitled  'An  act  to  tax  tbe  transfer  of 
property,  of  resident  and  nonresident  dece- 
dents, by  devise,  bequest,  descent,  distribu- 
tion i)y  statute,  gift,  deed,  grant,  bargain  and 
sale,  tn  certain  cases,  approved  AprU.  20, 
1909."    P.  L.  1914,  p.  267. 

[1]  The  basic  principle  on  wblcb  tbe  act 
of  1894  was  held  to  be  constitutional  is  pre- 
served Intact  in  tbe  acts  of  1909  and  1914, 
which  latter  acts  are  now  challenged  by  tbe 
prosecutor  on  tbe  ground  that  they  are  vio- 
lative of  paragraph  12,  |  7,  art  4,  of  the  Con- 
stitution, which  declares  that  "property  shall 
be  assessed  for  taxes  under  general  laws,  and 
by  uniform  rules,  according  to  its  true  val- 
ue." But  this  question  is  no  longer  open  to 
discussion,  since  the  declaration  of  tbe  Court 
of  Errors  and  Appeals  on  this  topic  in  East- 
wood V.  Russell,  supra.  In  that  case,  in  an 
opinion  by  the  late  Mr.  Justice  Voorhees,  the 
court  held  that  a  tax  levied  upon  property 
passing  by  will  by  virtue  of  the  act  of  1S94  is 
not  a  property  tax  to  which  the  provision  of 
tbe  Constitution  invoked  in  the  present  case 
by  tbe  prosecutrix  was  desired  to  apply. 

In  Neilson  v.  Russell,  supra,  Mr.  Justice 
Garrison,  speaking  for  tbe  Supreme  Court,  on 
page  33  of  76  N.  J.  Law,  on  page  479  of  69 
AtL,  says: 

"Examination  will  show  that  the  concensus  of 
judicial  opinion  is  that  the  impost  we  are  con- 
sidering is  not  a  tax  upon  property,  but  is  a 
premium  or  privilege  upon  the  devolution  of 
property — ^in  fine,  a  succession  tax— and  that, 
as  such,  it  rests  fundamentally  upon  the  sov- 
ereign right  of  a  state  to  withhold,  and  hence 
to  limit,  the  right  of  testamentary  disposition  or 
of  intestate  succession." 

[2]  But  it  Is  further  argued  for  the  prose- 
cutrix that  tbe  acts  of  1909  and  1914  are  in 
violation  of  tbe  Fourteenth  Amendment  to 
tbe  Constitution  of  tbe  United  States,  and 
also  of  paragraphs  1  and  2  of  article  1  of  tbe 
state  Constitution,  In  that  said  acts  prescribe 
arbitrary  and  unequal  classification  and  arbi- 


e=3Por  otber  eases  ■«•  suna  tople  and  KST-NUMBER  In  all  Key-Numbered  DlgesU  snd  IndazM 


Digitized  by 


Google 


188 


96  AlSiANTIO  REPORTB& 


(N.  X 


trary  and  nneqnal  exemptfons.  As  a  demon- 
stration of  this  assertion  it  is  pointed  out 
that  the  prosecutrix  was  a  daughter  of  the 
decedent,  and  as  such,  under  the  act  of  1909, 
which  imposes  a  duty  or  tax  of  5  per  cent 
upon  the  transfer  of  any  property,  real  or 
personal,  of  the  value  of  $500  or  over,  but  ex- 
cepts from  the  operation  of  the  act-lineal  de- 
Bceudants  and  certain  classes  of  collateral 
and  other  relatives  and  connections,  she  was 
exempt,  and  that  therefore  the  transfer  was 
not  taxable ;  Qiat  the  effect  of  the  act  of  1914 
was  to  make  those  previously  exempt  under 
the  Oct  of  1909  subject  to  a  duty  or  transfer 
tax,  the  rate  of  tax  being  graded  on  the  val- 
ue of  the  property  transferred,  increasing  in 
rate  with  the  increase  in  value  of  the  proper- 
ty transferred,  and  that  this  is  unlawful  dis- 
crimination in  violation  of  the  constitutional 
provisions  referred  to. 

The  like  character  of  attack  was  made  on 
the  inheritance  tax  law  of  the  state  of  Illi- 
nois, a  statute  similar  in  Its  provisions  to  the 
acts  under  consideration,  and  the  Supreme 
Court  of  the  United  States,  in  an  opinion  by 
Mr.  Justice  McKenna,  decided  that  that  act 
was  not  in  conflict  with  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States.  Magoun  v.  Illlnole  Trust  &■  Savings 
Bank,  170  U.  S.  283,  296,  18  Sup.  Gt  594,  42 
I*  Bd.  1037. 

Section  1  of  the  niinols  statute  provided, 
inter  alia,  that  when  the  beneficial  interest  in 
any  property  or  income  therefrom  passed  to 
or  for  the  use  of  any  father,  mother,  husband, 
wife,  child,  brother,  sister,  wife  or  widow  of 
a  son,  or  husband  of  a  danghter,  or  adopted 
Child  or  children  or  to  whom  the  deceased 
for  not  less  than  ten  years  prior  to  death 
stood  in  the  acknowledged  relation  of  a  par- 
ent or  to  any  lineal  descendant  bom  in  lawful 
wedlock  for  a  rate  of  tax  of  $1  on  every  $100 
of  the  clear  market  value  of  such  property, 
but  exempted  all  estates  valued  at  less  than 
$20,000.  When  such  beneficial  interest  or 
Income  passed  to  any  uncle,  aunt,  niece,  neph- 
ew or  any  lineal  descendant  of  the  same  a 
rate  of  tax  of  $2  on  every  hundred  of  the 
clear  market  value  of  such  property  on  the 
excess  of  $2,000  received  by  each  of  such  per- 
sons. In  all  other  cases  the  rate  was  de- 
clared to  be  as  follows: 

"On  each  and  every  hundred  dollars  of  the 
clear  market  value  of  all  property  and  at  the 
same  rate  for  any  less  amount;  on  all  estates 
of  ten  thousand  dollars  and  less,  three  dollars; 
on  all  estnteg  of  over  ten  thousand  dollars  and 
not  exceeding  twenty  thousand  dollars,  four  dol- 
lars; on  all  estates  over  twenty  thousand  dol- 
lars and  not  exceeding  fifty  thousand  dol- 
lars, five  dollars;  on  all  estates  over  fift7 
thousand  dollars,  six  dollars:  Provided,  that  an 
estate  in  the  above  case  which  may  be  valued  at 
a  less  sum  than  five  hundred  dollars  Shall  not 
be  subject  to  any  duty  or  tax."  Laws  111.  1895, 
p.  301,  S  1- 

The  above  text  of  the  Illinois  statute,  para- 
phrased and  quoted  by  a  comparison  with  the 
provisions  of  the  acts  of  1909  and  1914  relat- 
ing to 'the  same  subject-matter,  will  make  it 


plain  that  the  ease  of  Magoim  ▼.  Illinois 
Trust  &  Savings  Bank,  supra,  fully  disposes 
of  the  objections  made  by  the  prosecutrix  in 
the  present  case  against  the  contention  pf  the 
prosecutrix  that  the  acts  of  1909  and  1914  are 
in  conflict  with  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

The  reasoning  of  Mr.  Jnstlce  McKenna  In 
the  case  referred  to  is  peculiarly  applicable 
to  the  situation  presented  here.  On  page  296 
of  170  U.  S.,  on  page  599  of  18  Sup.  Ct.  42  L.. 
Ed.  1037,  discussing  the  lUinois  statute,  be 
says: 

"There  are  three  main  classes  in  die  Illinois 
statute,  the  first  and  second  being  based,  re- 
spectively, on  lineal  and  collateral  relationship 
to  the  testator  or  intestate,  and  the  third  being 
composed  of  strangers  to  his  blood  and  distant 
relatives.  •  •  •  The  first  two  dasses,  there- 
fore,'depend  on  substantial  differences,  differenc- 
es which  may  distinguish  them  from  each  other 
and  them  or  either  of  them  from  the  other 
class — differences,  therefore,  which  'bear  a  just 
and  proper  relation  to  the  attempted  classifica- 
tion'—the  rule  expressed  in  the  Gulf,  Colorado 
&  Santa  F«  Railway  v.  EUis.  165  U.  S.  150  [17 
Sup.  Ct.  265,  41  L.  Ed.  666].  And,  if  the  con- 
stituents of  each  class  are  affected  alike,  the 
rule  of  equality  prescribed  by  the  cases  is  sat- 
isfied ;  in  other  words,  the  law  operates  'equal- 
ly and  uniformly  upon  all  persons  in  siniilar 
circumstances.' " 

And  again,  <m  page  299  of  170  U.  S.,  on 
page  600  of  18  Sup.  Ot,  42  L.  Ed.  1037,  the 

learned  Justice  says: 

"The  first  and  second  cases  therefore,  of  tho 
statute  depend  on  substantial  distinctions,  and 
their  classifications  are  not  arbitrary.  Nor  do 
the  exemptions  of  the  statute  render  its  opera- 
tion unequal  within  the  meaning  of  the  Four- 
teenth Amendment." 

[3]  As  to  the  further  contention  of  the 
prosecutrix  that  the  acts  of  1909  and  1914  are 
in  contravention  of  paragraph  1,  art  1,  of  the 
state  Constitution,  which  secures  the  right  of 
acquiring,  possessing,  and  protecting  proper- 
ty, we  are  unable  to  perceive,  under  the  cases 
above  cited,  any  applicability  of  the  constltu- 
tloual  provision  invoked  to  the  matter  in 
hand. 

[4]  Another  ground  of  attack  upon  the  le- 
gality of  the  proceeding  imder  review  is  that 
it  does  not  appear  in  the  record  of  the  pro- 
ceeding that  the  prosecutrix  was  notified  of 
the  time  and  place  when  and  where  the  es- 
tate would  i>e  appraised;  that  the  record 
does  not  show  that  the  notice  prescribed  by 
section  18  of  the  act  was  given.  A  complete 
answer  to  this  Is  that  there  is  no  reason  as- 
signed by  the  prosecutrix  which  raises  the 
question.  Furthermore  it  appears  by  an 
amended  return  to  the  writ  that  the  proseco- 
trix  had  notice  of  the  appraisement,  and  as- 
sisted in  making  the  same,  as  appears  by  her 
affidavit,  made  as  to  the  value  of  certain 
stocks  which  were  being  appraised.  There  is 
no  claim  that  the  appraisal  as  made  is  not 
fair  and  Just 

[5]  Lastly,  it  is  argued,  by  counsel,  for 
prosecutrix,  that  the  assessment  is  invalid 
because  by  chapter  238,  Laws  1900,  p.  375,  5 
per  cent  of  the  assessment  is  to  be  paid  to 
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the  county  wherdn  decadent  resided,  and 
therefore  an  Inequality  Is  created  between 
the  several  countle&  We  are  unable  to  see 
how  that  can  affect  the  validity  of  the  acts 
under  which  the  asaeasment  was  made.  The 
statute  provicling  for  the  payment  of  the  6 
per  cent,  to  the  county  where  the  decedent 
resided  Is  an  entirely  Independent  one,  and 
therefore,  whether  It  be  valid  or  not,  cannot 
in  any  wise  affect  the  validity  of  the  levy  of 
the  assessment  under  review. 

[•]  A  reason  assigned  by  the  prosecutrix, 
but  which  was  not  argued  in  the  brief,  is  that 
the  act  of  1909  is  unconstitutioual  because 
the  title  of  the  act  does  not  state  its  object 
with  clearness  and  certainty.  We  have  given 
it  no  consideration  assuming  that  it  was  not 
relied  on. 

Finding  no  error  in  the  proceedings,  the 
assessment  will  be  afBrmed,  with  costs. 


MULIiER  V.  HUBSOHMAN  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  28, 
1914.) 

•  ffiyOadM  hy  the  Oowrt.) 

X.  FKAUntTLKNT    CONVETAHCSS    *=»241— BtTLTC 

Sales— Rights  of  CaBDrroA— Aoquisitioit 

OF  Ijsr. 

Before  a  creditor  can  in  this  court  avail 
himself  of  tlie  provisionB  of  the  Bulk  Sales  Act 
(P.  li.  1914,  p.  oO),  which  annuls  a  certain  class 
of  sales  as  against  the  vendor's  creditors,  unless 
certain  prescribed  steps  are  taken,  the  creditor 
must  alK>w  that  he  has  acquired  by  judgment 
and  execution,  or  otherwise,  a  lien  upon  the 
vendor's  goods. 

„[Bd.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  694,  696-726;  Dec. 
Die.  «=241.] 

2.  FsAODtnJSIlI    CONVETAircEB    «=9260— OOM- 
PLAINr— DEHXmBBB. 

A  bill  by  a  creditor  of  the  vendor  against 
the  buyer  and  the  buyer's  vendee  is  not  main- 
tainable, which  alleges  that  the  buyer  had  dis- 
posed of  all  the  goods  sold  to  him,  and  prays 
that  so  much  of  Its  price  in  the  hands  of  the 
buyer's  vendee  as  will  satisfy  complainant's 
claim  be  decreed  to  be  paid  over  to  the  complain- 
ant 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
C^veyancM,  Cent.  Dig.  $S  766,  757,  764-768, 
769,  770;  Dec.  Dig.  «=s>259.] 

Suit  by  Anton  F.  Muller  against  Samnel 
Huhedunan  and  another.  Demurrer  to  Mil 
sustained. 

Ellas  A.  Kanter,  of  Newark,  for  complain- 
>nt  Joseph  Stelner,  of  Newark,  for  defend- 
ants. 

STEVENS,  V.  C.  OMs  is  a  bUl  filed  by  a 
creditor  of  the  defendant  Hubschman  tjo  ob- 
tain a  money  decree  against  Hubschman  and 
Us  vendee,  Sommer,  on  the  tiieory  that  he 
has  a  canse  of  action  against  them  in  this 
court  under  the  Bulk  Sales  Act  P.  L.  1914, 
p.  S9.  The  bUl  alleges  that  Hubschman,  be- 
ing the  owner  of  a  hardware  store,  sold  it  to 
Swnmer  in  violation  of  the  provisions  of  that 


act,  because  the  putchaser  did  not  make  in- 
gntcy  of  the  seller  for  the  names  and  resl- 
Avaaen  M  his  credlti(E>ni  and  of  his  indebted- 
ness to  them,  and  did  not  give  the  requisite 
10  days'  notice.  The  bill  further  alleges  that 
Sommer  has  disposed  of  all  the  goods  sold 
to  him,  and  prays  that  he  may  be  deemed 
trustee  of  their  price. 

[1  ]  The  bill  is,  I  think,  demurrable.  In  that  it 
does  not  flhow  that  complainant  is  a  creditor 
who  has  acquired  by  Judgment  and  execution 
or  otherwise  a  Hen  upon  Hubschman's  goods. 
The  charge  is  only  that  he  is  a  general  cred- 
itor, and  it  Is  sought  to  uphold  his  right  to 
■ne  on  the  groimd  that  the  act  in  question 
avoids  the  sale  "as  against  the  creditors  of 
the  seller."  But  the  eleventh  and  twelfth 
sections  of  the  statnte  of  frauds  (Comp.  Stat 
p.  2617)  contain  similar  language,  and  yet  It 
has  uniformly  been  held-  that  before  the 
creditor  can  avail  himself  of  the  provisions 
of  that  act,  "he  must  have  his  debt  fastened 
on  his  debtor's  property  by  law,  Judicial  pro- 
cess or  some  other  way."  Graham  Button 
Co.  V.  Spielmann,  60  N.  J.  Bq.  123,  24  Ad. 
671.  The  contrary  view  was  repudiated  by 
the  Conrt  of  Errors  and  Appeals  in  Haston 
T;  Castner,  31  N.  J.  Bq.  697. 

The  fourth  section  of  the  Chattel  Mortgage 
Act  (Comp.  Stat  p.  463)  declares  that  chat- 
tel mortgages  not  "accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual 
and  continued  change  of  posseasion,  •  •  • 
shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor,"  unless  recorded; 
and  "yet  tt  Is,"  says  Vice  Chancellor  Emery, 
in  Wimpfheimer  v.  Perrine,  61  N.  J.  Bq.  132, 
47  AtL  760,  affirmed  67  N.  J.  Eq.  696,  60 
AU.  SS6,  "entirely  settled  that  the  recovery 
of  such  Judgment  and  the  Issuing  of  execu- 
tion entitling  the  Judgment  creditor  to  a  lien 
upon  personal  property  of  the  debtor  is  nec- 
essary In  order  to  put  a  creditor  in  a  posi- 
tion to  attack  the  validity  of  an  unrecorded 
mortgage." 

There  is  nothing  in  the  present  act  that 
would  authorize  the  conrt  to  depart  from 
this  well-established  role.  Its  purpose,  de- 
clared in  its  title,  is  the  prevention  of  fraud. 
Because  proof  of  fraud  is  sometimes  so  dif- 
ficult It  goes  to  the  extent  of  annulling  an 
entire  class  of  sales,  innocent  or  fraudulent 
as  against  the  vendor's  creditors,  unless  cer- 
tain prescribed  steps  are  taken  whose  object 
Is  to  notify  them  of  the  contemplated  sale. 
The  act  so  far  restricts  the  'seller  in  the 
oijoyment  at  his  property  rights  that  some 
courts  have  held  similar,  though  perhaps 
somewhat  more  drastic,  legislation  to  be  un- 
constitutional. Wright  V.  Hart,  182  N.  T. 
330,  75  N.  E.  404,  2  L.  B.  A.  (N.  S.)  338,  3 
Ann.  Cas.  263.  While  our  Supreme  Conrt 
has  taken  a  contrary  view  (Kett  ▼.  Masker, 
86  N.  J.  Law,  97,  90  Atl.  24?),  it  yet  remains 
true  that  if  a  creditor  must  clothe  himself 
with  a  Judgment  before  he  can  take  ad- 
vantage of  that  provision  of  the  statute  ot 
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frauds  (section  12)  wblcii  declares  Toid  ev- 
-ery  conveyante  of  goods  and  chattels  coa- 
trlved  In  trand  witb  Intent  to  hinder,  delay, 
or  defraud  creditors,  so  must  he  where  the 
right  Is  given  to  attnck  a  transaction  that 
may  be  innocent  and  is  only  voidable  because 
the  statute  makes  It  so. 

It  is  said  that  the  time  limit  would  some 
time  prevent  relief  from  being  had  In  this 
court,  but  I  cannot  understand  why,  because 
the  right  of  attack  is  limited  to  90  days,  this 
should,  of  Itself,  be  a  ground  for  a  dilferent 
rula  It  seems  to  me  rather  that,  when  the 
Legislature  saw  fit  to  give  this  new  and  dras- 
tic remedy — a  remedy  which  confounds  the 
Innocent  and  the  guill?  because  of  the  diffi- 
culty of  discriminating  between  them — it  did 
not  think  it  wise  to  allow  it  to  be  applied, 
«xc^t  for  that  limited  period. 

[2]  But  there  is  another  di£Bculty  with 
complainant's  case.  The  relief  ordinarily 
given  by  this  court  is  to  avoid  the  fraudu- 
lent sale  and  to  declare  that  the  vendor's 
property  is  still  subject  to  the  lien  of  com- 
plainant's Judgment  and  execution.  Here  the 
relief  asked  for  Is  different.  The  blU  charges 
that  the  buyer  has  sold  all  the  property.  He 
asks  that  so  much  of  its  price  In  the  hands  of 
the  buyer's  vendee  as  will  satisfy  his  daim 
be  paid  over  to  him.  This  court  would  first 
have  to  determine  the  amount  due  from  buy- 
er to  complainant —  the  appropriate  function 
of  a  commoqrlaw  court — and  then,  on  the 
basis  of  the  finding,  give  a  money  decree 
against  the  buyer's  vendee.  I  doubt  very 
mach  whether  this  court  would  have  juris- 
diction to  do  what  a  common-law  court  could 
do  equally  well  In  an  action  for  goods  sold, 
as  against  Hubschman  and  for  money  bad 
and  received,  as  against  Hubschman's  ven- 
dee, Sommer,  if  the  act  in  question  subject 
him  to  this  Uabillty. 


STATE  V.  GOMEZ. 

(Supreme  Ciourt  of  Vermont.    Orange.    Oct  29, 
1915.) 

1.  CannNAi.  Law  €=»1110— Appeal— Skeub- 

TOR     Bnx    OF    EXOEPTIONB — ^Amxndhent — 

Statotb. 

Defendant  was  convicted  at  tbe  June  term, 
1914,  and  on  the  last  day  of  the  term,  June  30th, 
before  adjournment,  filed  in  the  clerk's  office 
a  skeleton  bill  of  exceptions  reciting  in  general 
terms  that  he  had  taken  certain  exceptions 
which  were  merely  mentioned  and  not  specified. 
October  Slst  his  amended  exceptions  were  al- 
lowed and  signed.  The  state's  attorney  moved 
to  dismiss  specified  sections  of  the  bill  added  by 
the  amendments,  not  contained  in  the  skeleton 
bill,  and  to  strike  the  alleged  exceptions  from 
the  record  because  of  the  requirements  of  P.  S. 
2322  that  questions  of  law  decided  by  the  county 
court  shall,  upon  resjiondent's  motion,  be  al- 
lowed and  placed  upon  the  record,  and  that 
the  same  shall  thereupon  pass  to  the  Supreme 
Court  for  final  decision,  and  further  because 
upon  a  final  adjournment  of  a  term  a  connty 
court  ceases  to  have  any  power  over  its  records 
except  to  correct  clerical  errors.    Held,  that  de- 


fendant's coarse  as  to  Us  excerptions  was  suffi- 
ciently in  accord  with  the  statute. 

[Ed.  Xote. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  g§  2903-2917,  2919;  Dec  Dig.  «=» 
1110.] 

2.  CBimiTAL  Law  «=>1110— AppbaI/— Skxlb- 
toh  blu,  of  ezcxpnons— auxitdicbnt— 
Statute. 

Though  defendant's  original  or  skeleton  bill, 
filed  on  tbe  last  day  of  the  tbrm.,  saved  no  ex- 
ceptions to  argument  of  counsel,  the  amendment 
of  the  original  skeleton  bill<  filed  after  rising  oC 
the  term,  to  incorporate  an  exception  as  to  the 
aisument,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  g;  2903-2917,  2919;  Dec  Dig.  «=» 
lllO.] 

3.  Cbiminal  Law  «=»©41— TbiaIt— Assiow- 
usNT  OF  Counsel — Statutb. 

Under  P.  S.  2261,  providing  that  no  com- 
pensation shall  be  paid  by  the  state  to  counsel 
assigned  to  defend  a  respondent,  except  to  coun- 
sel assigned  by  the  county  court,  where  de- 
fendant, charged  with  assault  with  intent  to 
kill,  filed  an  affidavit,  setting  forth  that  he  conld 
not  employ  counsel  and  requesting  the  court  to 
assign  him  counsel  at  tbe  expense  of  tbe  state, 
which  request  the  court  refused  to  grant  on  the 
ground  that  it  believed  he  had  means  to  defend 
himself,  defendant  being  represented  by  counsel 
paid  by  him  at  the  trial,  sncn  refusal  was  within 
the  discretion  of  the  court ;  the  denial  not  being 
a  violation  of  Const,  art.  10,  providing  that 
accused  has  a  right  to  lie  heard  by  himself  and 
his  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  §!  1496-1505;  Dec  Dig.  «=> 
641.] 

4.  Cbtmiwal  Law  <S=»842— Triai^Assion- 
kent  of  intebpbeteb. 

The  court  properly  refused  defendant's  re- 
quest to  be  assigned  an  interpreter  at  the  ex- 
pense of  the  state,  and  ruled  that  the  interpreter 
employed  by  tlie  state  could  act  for  him,  such 
interpreter  in  fact  being  in  attendance  and  act- 
ing, and  another  interpreter  being  in  court  on 
defendant's  behalf  and  acting  for  him  throughout 
the    trial,    though    defendant    objected    on    the 

? round   that   the  state's   interpreter   was   un- 
riendly. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i§  1455,  1506;   Dec  Dig.  «=>642.] 

5.  CBniiNAi.  Law  ^»10©1— AppEAir-QtrES- 
TiONS  Reviewablb— Ruuifo  Outside  Rkc- 

OBD. 

No  consideration  can  be  given  on  appeal  to 
a  ruling  not  shown  by  the  bill  of  exceptions  to 
have  been  excepted  to. 

^Bd.  Note.— For  other  cases,  see  Criminal  Law, 
(3ent.  Dig.  ^  2808,  2815,  2816,  2818, 2819,  2828, 
2824,  2S28-2833,  2843,  2931-2983,  2943:  Dec 
Dig.  «=»1091.] 

6.  Homicide   ®=»163— Evidencb— Chabacteb. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  defendant  put  his  character  for  quar- 
relsomeness in  issue,  testimony  as  to  hia  repu- 
tation in  such  respect  in  towns  where  he  had 
formerly  lived  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  {§  310-317 ;   Dec.  Dig.  <8=»163.] 

7.  Cbimikal  Law  «=»720— Tbial— Impbope* 
Argument. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  the  state's  evidence  as  to  the  shoot- 
ing and  the  circumstances  attending  it  was 
greatly  at  variance  with  the  defense  that  de- 
fendant shot  into  the  ground  to  frighten  the 
assaulted  person,  tbe  state's  attorney's  state- 
ment in  argument  that  defendant  formulated 
his  defense  was  not  improper. 

IBJd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1670,  1671 ;   Doc  Dig.  <8=>720.] 
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8.  CsntiSAL  liAw  ®=»1111~Affejx  aivd  E)b- 

KOB— PKESiSNTATION  OF  GliOnNDB  OF  BBVUEW. 

Where  the  transcript  shows  an  objection 
by  defendant  to  language  of  the  state's  attorney 
in  argument,  but  the  exceptions  do  not,  the 
question  of  the  propriety  of  such  language  is 
not  before  the  Supreme  Court. 

rEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  T)ig.  H  2804-2896;  Dec.  Dig.  «=j1111.] 

9.  Cbiminai.  Law  <S=a720— TkiaI/— Akquminx 

OF   COX7NSEL. 

On  trial  for  assault  with  intent  to  kiU,  where 
the  erideoce  was  dear  that  defendant  did  not 
make  a  certain  statement,  argument  of  the 
state's  attorney,  not  saying  that  he  did  make 
snchi  statement,  but  leaving  it  to  the  jury  to  de- 
termine, was  not  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §8  1670,  1671;  Dec.  Dig.  <S=>720.] 

10.  HoiaciDE  «=>292—  AssAtrLT  with  an  In- 

TKWT— TBIAI/— IN8TKTJ(3TI0N— STATUTB. 

In  a  prosecution  for  assault  with  intent  to 
kni,  an  offense  denounced  by  P.  S.  5720,  where 
the  information  charged  that  defendant  commit- 
ted the  assault  with  the  "wicked,  willful,  ma- 
licious, and  felonious"  intent  to  kill,  and  tbe 
court  charged  several  times  that  to  find  defend- 
ant gnilty,  the  jvtrj  must  find  he  intended  to  kill 
the  person  aBsaalted,  failure  of  the  court  to 
charge  upon  the  question  of  defendant's  willful- 
ness and  maliciousness,  as  charged  in  the  in- 
formation, was  not  erroneous,  since  the  addi- 
tion of  the  words  "willful"  and  "malicious"  in 
the  information  could  add  nothing  to  the  state's 
burdens. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  507,  596,  800,  601;  Dec.  Dig.  <8=» 
202.] 

11.  HomciDX  4Ss>145— Assault  with  ak  Ik- 
TEWT— Specifio  Irtbnt— Statute. 

In  a  prosecution  for  assault  with  intent  to 
kill,  denounced  by  P.  S.  5720,  the  state  must 
prove  that  defendant  entertained  an  Intent  to 
kill  when  making  the  assault 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  262-264 ;   Deo.  Dig.  «=>14Ii.] 

12.  Cbiminai,  Law  «=>826— TbiaI/— Ebqubst 
n>B  InsTsvonoNS— ^TiXE  fob  Makiko. 

Requests  for  instructions  at  the  close  of 
the  charge  are  made  out  of  time,  and  their  re- 
fusal may  be  disregarded. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2008;    Dec.  Dig.  «s>826.] 

13.  CBiKUfAi.  Law  ^=»823— ITBiAir-InsTBiTO- 
noNS. 

In  a  proaecutiou  for  assault  with  intent  to 
kill,  where  there  was  a  misdirection  to  the  ^- 
fect  that  it  was  in  dispute  whether  defendant 
made  a  certain  statement  but  the  court,  in  its 
supplemental  charge,  stated  that,  as  to  the  al- 
leged nusstatement  of  the  evidence,  the  jury 
must  use  their  own  memories,  there  was  no  er- 
ror, since  the  supplementary  charge  left  the 
whole  matter  to  the  jury." 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  1092-1995,  3158;   Dec  Dig,  «=» 

Exceptions  from  Orange  County  Court; 
Frank  L.  Fisli,  Jndge. 

Ricaredo  Gomez  was  convicted  of  an  aa- 
sault  with  latent  to  kill,  and  be  brings  ex- 
ceiytlons.  On  motion  of  the*  State  ta  tbe  So- 
preme  Court  to  dismiss  the  exceptions. 
Judgment  that  respondent  take  nothing  by 
bis  exceptions. 

Argued  before  POWERS,  C.  J.,  and  WAT- 
SON, TAYLOR,   SLACK,  and  HEALY,  JJ. 


Frank  S.  Williams,  State's  Atty.,  and 
David  S.  Conant,  both  of  Bradford,  for  the 
State.  Ridiard  A.  Hoar,  of  Barre,  for  re- 
Bpondemt 

HEALY,  J.  At  the  June  term,  1914,  of 
Orange  county  court,  the  respondent  was 
convicted  of  assault  with  latent  to  kill. 

[1]  1.  On  the  last  day  of  tbe  term,  June 
30,  1914,  and  before  the  adjournment  there- 
of, there  was  filed  In  the  office  of  the  clerk 
of  the  court  the  respondent's  exceptions  in 
the  form  often  called  a  "skeleton  bill."  This 
bill  recited  in  general  terms  that  tbe  respond- 
ent Iiad  been  allowed  exceDti<ms  to  the  re- 
fusal of  tbe  court  to  assign  counsel  and  to 
order  the  production  of  witnesses  for  the 
respondent  at  the  expense  of  the  state,  to  the 
admission  of  certain  evidence  offered  by  tbe 
state,  to  the  exclusion  of  certain  evidence 
offered  by  the  respondent,  to  certain  parts  of 
the  charge  of  the  court,  and  to  the  failure  of 
the  court  to  comply  with  certain  of  the  re- 
spondent's requests  to  charge.  Tbe  evidence 
thus  admitted  or  excluded,  tbe  parts  of  the 
charge,  and  tbe  requests  thus  referred  to,  were 
not  otherwise  recited  nor  specified.  Tbe  ex- 
ceptions were  "allowed  subject  to  amend- 
ment" Tbe  respondent's  amended  exceptions 
In  the  form  in  which  they  now  appear  were 
allowed  and  signed  October  31, 1914,  and  were 
filed  November  4,  1914.  The  state's  attorney 
Ims  filed  in  this  court  a  motion  (1)  to  dismiss 
certain  specified  sections  of  the  bill  added  by 
the  amendments  and  not  contained  In  the  skel- 
eton bill ;  (2)  to  strike  from  the  record  "the 
alleged  exceptions."  The  state  claims  that  its 
motion  should  be  complied  with,  because  of 
the  reQuirements  of  P.  S.  2322,  which  pro- 
vides that  questions  of  law  decided  by  tlie 
county  court  in  criminal  causes  shall  upon 
motion  of  tbe  respondent  be  allowed  and 
placed  upon  tbe  record,  and  that  the  same 
shall  thereupon  pass  to  the  Supreme  Court 
for  final  decision,  and  that  judgment,  sen- 
tence, and  execution  shall  be  respited  end 
stayed  In  capital  causes  and  in  other  causes 
only  at  tbe  discretion  of  tbe  court,  and  be- 
cause (the  state  says)  the  court  records  are 
closed  with  the  adjournment  of  the  term, 
and  the  court  upon  final  adjoamm^it  of -the 
term  ceases  to  have  any  power  over  its  rec- 
ords, except  for  the  correction  of  clerical 
errors.  The  state's  motion  makes  no  dis- 
tinction between  amendments  related  to  or 
enlarging  exceptions  shown  by  the  skeleton 
bni  and  amendments  recitlhg  exceptions  not 
shown  at  all  by  tbe  skeleton  bilL  Under 
this  motion,  tbe  respondent's  course  as  to  his 
exceptions  is  held  to  have  been  sufficiently 
in  accord  with  the  construction  given  the 
statute  cited  In  practice  by  bench  and  bar 
for  many  years  and  the  motion  is  overruled. 

[2]  2.  Tbe  state  contends  that  the  respond- 
ent's exceptions  ix>  certain  comments  made  by 
the  state's  attorney  la  his  argument  to  tbe 
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jury  sbonld  not  be  considered  for  the  reason  | 
(it  says)  that  in  the  original  or  skeleton  bill  { 
"there  was  no  exception  saved  as  to  ntga-  j 
ment  of  counsel,  and,  even  though  the  court 
should  hold  that  the  trial  court  has  the  right 
to  allow  the  amendment  of  exceptions  after 
the  rising  of  court,  yet  the  right  of  amend- 
ment cannot  be  ext^ded  so  as  to  include  a 
subject-matter,  which  does  not  appear  in  the 
original  bill  of  exceptions." 

The  power  of  the  court  as  to  its  records 
after  the  rising  of  the  term  can  be  no  greater 
in  civil  suits  than  In  criminal  cases,  except 
as  in  the  former  it  may  be  extended  by  P.  S. 
1981.  This  section  provides  for  the  filing  of 
exceptions  In  civil  suits  within  30  days  from 
the  rising  of  court,  and  this  is  but  a  limited 
extension  of  the  time  for  signing  and  filing. 
Under  this  statute  tlie  practice  has  been  to 
file  a  skeleton  bill  within  the  30  days  and  to 
revise  and  amend  It  at  a  later  time  con- 
venient for  the  trial  judge  and  counsel.  The 
rules  of  court  countenance  this  practice. 
County  court  rule  28  and  section  4  of  rule  44. 
This  court  has  noticed  it.  McKlnstry  t. 
Collins  et  al.,  76  Vt.  221,  56  Ati.  985 ;  Phelps 
Dodge  &  Co.  V.  Conant  &  Co.,  30  Vt  277; 
HaU  &  Chase  v.  Simpson,  63  Vt.  601,  22  Atl 
664 ;  Nixon  v.  Phelps,  29  Vt  198.  The  stat- 
utes imply  that  it  exists.  P.  S.  1371;  P.  S. 
1373 ;   P.  S.  1084. 

In  the  opinion  In  Phelps  Dodge  &  Co.  v. 
Conant  &  Co.,  supra.  Chief  Judge  Redfield 
says: 

"The  statute  vesta  the  presiding  judge  with 
the  power  of  the  court  in  allowing  and  placing 
exceptions  upon  the  record,  and  from  this  he 
has  bem  allowed  an  incidental  power  to  amend 
the  exceptions  according  to  the  facta,  up  to 
the  time  of  trial  in  this  court.  The  practice  ia 
a  loose  one,  and  attended  often  with  emharrasa- 
ments.  But  it  seems  the  only  ntactical  one  with 
us.  We  do  not  make  the  Judge's  minutes  the 
basis  of  the  trial  in  banc,  as  is  done  in  the 
r}nglisli  courts  in  revising  trials  nisi  prius.  But 
here  a  formal  bill  of  exceptions  is  placed  upon 
record,  the  same  as  when  a  writ  of  error  is  ex- 
pected to  be  brought.  Before  this  is  done  the  ex- 
ceptions should  be  fully  settled  on  bearing.  But 
the  baste  with  which  business  is  transacted  with 
ns  often  precludes  this,  and  the  exceptions  have 
to  be  revised  after  they  are  filed,  very  often." 

"The  course  of  practice,  at  common  law," 
says  the  court  in  Higbee  v.  Sutton,  14  Vt  565, 
"required  the  bill  of  exceptions  to  be  reduced 
to  writing  and  presented  to  the  judge  during  the 
term,  otherwise  it  could  not  be  allowed.  *  *  • 
When  bills  of  exceptions,  as  the  foundation  of 
writs  of  error,  came  into  general  use  in  this 
state,  the  convenience  of  the  court  and  the  bar 
induced  th«  practice  of  settling  them  during  the 
vacation,  and  such,  to  some  extent  was  the  prac- 
tice at  common  law,  although  confessedly  ir- 
regular." 

Since  the  skeleton  bill  In  a  dvll  suit  filed 
within  30  days  of  the  rising  of  court  may  be 
amended  after  the  expiration  of  said  30  days, 
why  may  not  the  skeleton  .bill  in  a  criminal 
case  filed  before  the  rising  of  the  term  tw 
amended  thereafter? 

The  statute  cited  by  the  state  provides  a 
means  whereby  a  respondent  may  take  his 
case  to  the  Supreme  Court.  In  a  technical 
view  it  also  provides  the  court  with  the  light 


in  which  to  decide  how  It  diall  exercise  its 
discretion  in  the  matter  of  staying  judgment 
sentence,  and  execution;  yet  in  a  practical 
view  this  decision  is  based  upon  the  court's 
recollection  of  the  points  raised,  or  upon  its 
own  or  the  reporter's  minutes  of  objections 
and  exceptions,  and  must  be  exercised  before 
the  adjournment  of  the  term.  See  State  v. 
Webb,  89  Vt  — ^,95  Atl.  802.  No  light  is  giv- 
en to  the  trial  conrt  as  to  this  discretion  by 
the  statement  in  the  skeleton  bill  that  the  re- 
spondent had  been  allowed  exceptions  to  the 
"admission  of  certain  evidence  offered  by  the 
state,  to  the  exclusion  of  certain  evidence  of> 
fered  by  the  respondent"  and  none  is  lost 
by  the  omission  to  state  "the  respondent  ex- 
cepted to  certain  comments  of  coonseL" 

The  statute  in  its  original  form  (No.  2,  Acts 
of  1828)  provides  that  the  question  of  law  re- 
ferred to  "may,  after  verdict  of  guilty  is  re- 
turned, if,  upon  consideration  of  the  difficulty 
and  importance  of  such  question,  such  court 
shall  so  direct  and  not  otherwise,  be  allowed 
and  placed  npon  the  record,  and  the  same 
shall  thereupon  pass  to  the  Supreme  (Jourt.** 
Now  the  statute  provides  that  the  question 
shall  upon  motlcm  of  the  respondent  be  al- 
lowed and  placed  upon  the  record,  etc. 

The  contention  of  the  state  takes  Insuffi- 
cient notice  of  the  limitations  of  reporting 
cases,  and  preparing  transcripts,  and  of  the 
demands  upon  court  counsel,  and  reporters 
In  term  time,  is  contrary  to  a  long-settled 
practice,  and  is  not  sustained.  Our  conclu- 
sions are  that  in  criminal  cases  a  blU  of  ex- 
ceptions should  be  filed  before  the  adjourn- 
ment of  the  term  (see  State  v.  Webb,  supra), 
and  that  the  provision  in  a  bill  thus  filed, 
"Exceptions  allowed  subject  to  am^idment" 
brings  before  us  as  part  of  the  record  all  that 
appears  In  the  amended  bill  when  the  tran- 
script Is  not  made  controlling. 

[3]  8.  Several  days  prior  to  the  impanel- 
ing of  the  jury,  the  respondent  filed  what 
the  exceptions  call  an  affidavit  setting  forth 
that  he  had  no  property  and  no  mmey  to  ena- 
ploy  counsel,  and  requesting  the  court  to 
assign  counsel  to  defend  him  at  the  exitense 
of  the  state.  This  instrument  was  not  sworn 
to,  but  in  other  respects  it  conformed  to  sec- 
tion 3  of  county  court  rule  Na  42.  The  court 
refused  to  comply  with  this  request  but  ad- 
vised counad  that  an  assignment  might  be 
made  later.  Later  a  second  affidavit  nearly 
like  the  first  properly  sworn  to,  and  con- 
taining the  same  request  was  filed.-  There- 
upon the  court  again  refused  compliance  on 
the  ground  that  it  believed  the  respondent 
had  means  with  which  to  defend  himself. 
To  this  refusal  the  respondent  excepted. 
The  respondent  was  represented  throughout 
the  trial  by  the  attorney  who  had  prepared 
the  cause  for  trial,  using  funds  of  the  re- 
spondent for  that  purpose.  The  respondent 
had  requested  that  this  attorney  be  assigned 
to  defend  him.  Another  attorney  representr 
ing  the  Spanish  Consul  acted  for  the  lespond- 
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ent  fhrongbont  tbe  trial.  Tbe  exception  is 
not  to  a  refusal  to  assign  counsel,  but  to  a 
refusal  to  assign  counsel  to  be  paid  by  tbe 
stat&  .  Tbe  claim'  of  respondent's  counsel 
tbat  under  article  10  of  tbe  Constitution  of 
Vermont  it  was  tbe  duty  of  tbe  court  to  as- 
sign counsel  at  tbe  state's  expense  Is  witbont 
merit  Tbere  is  no  statute  juaklng  it  tbe 
duty  of  the  court  to  assign  counsel  at  tbe 
state's  expense  under  any  conditions.  Tbe 
only  statute  touching  this  matter  is  P.  S. 
2261,  which  merely  provides  tbat  no  com- 
pensation shall  be  paid  by  tbe  state  to  coun- 
sel assigned  to  defend  a  respondent  in  a 
criminal  proceeding  except  to  counsel  as- 
signed by  the  county  coiut  in  capital  causes, 
or  In  causes  where  punishment  is  by  impris- 
onment in  the  state's  prison,  etc.  If  the  court 
believed  tbat  tbe  respondent  bad  means  with 
wblcb  to  defend  himself,  it  was  its  duty  to 
refuse  to  assign  counsel  at  tbe  state's  ex- 
pense. This  whole  matter  was  within  the 
court's  discretion.  This  discretion  appears  to 
have  been  Judicially  exercised.  Tbe  excep- 
tion Is  overruled. 

[4]  4.  Tbe  respondent  asked  the  court  to 
appoint  at  the  expense  of  tbe  state  an  inter- 
preter for  tbe  respondent,  be  being  a  Span- 
lard  unaUe  to  speak  or  read  tbe  English 
language.  The  court  refused  to  make  this 
appointment,  but  ruled  tbat  the  interpreter 
who  was  employed  by  tbe  state  could  act  in 
bdialf  of  tbe  respondent  Sucb  an  tnterpre- 
ter,  wbo  was  competent  to  act,  was  in  attend- 
ance and  acted  as  Interpreter  In  ttie  case. 
The  respondent  objected  to  tbe  appointment 
of  the  Interpreter  selected  by  tbe  state,  claim- 
ing that  he  was  incompetent,  unfriendly  to 
the  respondent  a  witness  for  tbe  state,  and 
a  relattve  of  Fernandez,  wbo  was  assaulted. 
Tbe  court  orermled  tbe  objection  and  ap- 
pointed this  interpreter  to  which  ruling  tbe 
respondent  excepted.  An  Interpreter  other 
than  the  one  in  attendance  for  tbe  state  was 
In  court  in  behalf  of  the  respondent  and  acted 
for  blm  throughout  tbe  trial.  Tbe  respondent 
was  aot  entitled  to  another  interpreter  at 
the  expense  of  the  state,  under  tbe  circum- 
stances detailed,  and  it  was  not  error  to  per- 
mit the  respondent  tbe  use  of  one  to  whom 
be  objected. 

[5]  5.  The  respondent  before  tbe  trial  "re- 
quested tbe  court  that  tbe  state  subpoena  wit- 
nesses for  tbe  respondent  at  tbe  expense  of 
the  state,  wblcb  witnesses  were  necessary  in 
tbe  proper  defense  of  the  respondent."  Tbe 
court  overruled  this  request  Tbe  bin  does 
not  show  that  the  respondent  excepted  to  tbe 
ruling  so  no  consideration  is  given  it 

[t]  6.  Tbe  respondent  put  in  issue  his  char- 
acter as  to  quarrelsomeness.  To  r6but  bis 
evidence  tbereon,  tbe  state  called  a  witness 
wbo  was  asked  U  tbe  respondent  "bad  a  rep- 
utation in  and  around  Wllllamstown  at  tbe 
time  of  tbe  shooting  as  quarrelsome."  With- 
out objection  tbe  witness  replied  tbat  be  liad, 
90A.-13 


and  tliat  it  was  bad.  Under  cross-examina- 
tion this  witness  testified  that  be  bad  never 
been  in  WiUlamstown,  but  bad  beard  the  re- 
spondent's reputation  talked  of  in  Nortbfleld 
and  Montpeller,  12  or  more  mUes  away. 
Thereupon  tbe  respondent's  counsel  moved 
tbat  tbe  testimony  of- this  witness  as  to  the 
respondent's  reputation  be  stricken  from  tbe 
record.  This  motion  was  overruled  and  an 
exception  allowed  to  tbe  respondent  Tbe 
respondent  bad  lived  in  WiUlamstown  but  a 
few  weeks  at  tbe  time  of  the  assault,  and 
prior  thereto  be  bad  lived  in  West  Berlin  and 
Montpeller.  Tbe  issue  was  as  to  a  phase  of 
the  respondent's  character  which  both  the 
prosecution  and  defense  were  seeking  to 
prove  by  evidence  as  to  bis  reputation.  To 
establish  this  phase  at  a  given  time  it  was 
permissible  to  show  bis  reputation  at  that 
time  in  any  locality  where  be  then  bad  a 
reputation  in  tbat  respect  Wigmore  on  E>vl- 
dence,  §S  60,  1608,  161&  Since  tbe  testimony 
of  this  witness  as  to  tbe  respondent's  reputa- 
tic«  in  Northfleld  and  Montpeller  would  have 
been  admissible  in  direct  examination  and 
since  tbe  extent  of  bis  knowledge  was  shown 
by  cross-examination,  it  was  within  tbe 
court's  discretion  to  refuse  to  strike  from 
tbe  record  bis  testimony  as  to  tbe  respond- 
ent's reputation. 

[7]  7.  During  the  state's  attorney's  argu- 
ment to  tbe  Jury,  be  argued  tbat  tbe  respond- 
ent formulated  bis  defense  and  brought  it 
there.  Tbe  respondent  bad  testified  tbat  be 
l)ongJ>t  tbe  26-«aliber  automatic  revolver  used 
in  the  assault  to  celebrate  the  4tb  of  July, 
and  it  was  in  this  connection  tliat  tlie  state's 
attorney  was  claiming  tbat  tbe  defense  was 
formulated  by  the  respondent  Tbe  cartridg- 
es used  were  full  steel  Jacketed.  Tbe  state's 
attorney  submitted  to  tbe  Jury  to  find  what  tbe 
facts  were  in  tliis  regard,  but  did  not  with- 
draw bis  statement  Tbe  respmident's  objec- 
tion to  this  argument  was  overruled  and  an 
exception  allowed  hUu.  When  the  respond- 
ent's counsel  objected  to  this  argument,  lie 
said,  "What  I  am  objecting  to  is  tbe  formulat- 
ing about  the  shooting  affair."  The  exact 
meaning  and  scope  of  tliis  exception  Is  not 
made  entirely  clear  by  exceptions  or  tran- 
script, but  we  take  it  to  mean  that,  while  the 
argument  complained  of  was  made  In  connec- 
tion with  cmnment  on  tbe  respondent's  testi- 
mony as  to  why  he  bought  the  revolver,  it 
nevertheless  related  to  tbe  defense  generally. 
Tbe  respondent's  brief  treats  it  tbat  way.  Tbe 
state's  evidence  as  to  tbe  shooting  and  the 
circumstances  attending  it  were  so  at  vari- 
ance with  tbe  defense  that  tbe  charge  that 
tbe  defense  was  "formulated"  was  not  im- 
proper. 

[I,  9]  8.  In  his  closing  argument  tbe  state's 
attorney  stated  that  Emlllo  Fernandez  when 
assaulted  said,  "Let  it  drop."  There  was  no 
evidence  that  Fernandez  said  it  The  state's 
attorney  disclaimed  making  any  sucb  state- 
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ment,  but  the  exceptions  say  tbat  be  made 
it  Upon  being  asked  by  the  court  as  to  what 
he  did  say,  the  state's  attorney  replied: 

"I  say  this,  I  ask  the  jury  to  search  their 
memories  and  remember  the  evidence,  if  there 
were  not  witnesses  that  testified  that  Bmilio 
Fernandez  did  malce  that  statement,  and  if  there 
was  not  a  dispute  among  the  witnesses  as  to 
just  who  it  was  that  said  these  words." 

Thereupon  respondent's  counsel  said: 

"To  that  statement  I  claim  an  exception  also, 
because  there  is  no  dispute  aboat  who  said  the 
words,  their  own  witness  Aja  said  that  Mr. 
Gomez  said:  'Let  it  go,  let's  drop  it,  let's  go 
home'  "—and  referred  to  other  testimony  of  lilce 
import. 

Thereupon  the  court  said: 
'The  court  does  not  remember  about  that,  yon 
may  stand  on  your  rights,  Mr.  State's  Attorney." 

And  the  state's  attorney  continued: 
"But  I  want  the  record  to  show  I  hayen't 
argued  as  to  what  anybody  did  say;  that  I 
asked  the  jury  to  remember  the  evidence  and 
for  them  to  say  who  it  was  and  what  the  evi- 
dence was ;  and  that  was  all  the  argument  I  was 
making  on  the  subject." 

The  respondent's  objection  wast  overruled 
and  an  exception  allowed  him.  The  only  ex- 
ception that  is  before  us  in  this  connection 
is  that  shovm  by  the  UU,  which  Is  baaed  on 
the  only  objection  shown  by  the  bill.  This 
was  to  the  state's  attorney's  reply  to  the 
court  and  not  to  his  first  statement  that  Fer- 
nandez made  the  statement  under  discussion. 
This  exception  is  not  briefed  by  the  respond- 
ent The  transcript  shows  an  objection  by 
the  respondent  to  the  first  statement  (this  is 
briefed  by  the  respondent),  but  the  exceptions 
do  not,  and  therefore  the  first  objection  is 
not  before  us.  The  reply  to  the  court  was 
merely  requiring  the  jury  to  search  their 
memories'  and  remember  if  there  were  not 
witnesses  who  testified  that  Fernandez  made 
the  statement  under  discussion,  if  there  was 
not  a  dispute  among  the  witnesses'  as  to  who 
"said  these  words."  The  prosecutor's  other 
remarks  quoted  above  were  to  the  same  ef- 
fect Although  the  evidence  was  clear  that 
Fernandez  did  not  make  the  statement,  the 
prosecutor  In  the  argument  excepted  to  did 
not  say  he  did,  but  left  It  to  the  jury  to 
determine. 

[10-12]  9.  The  respondent  filed  no  requests 
to  charge.  At  the  close  of  the  charge  he  ex- 
'»pted  "to  the  failure  of  the  court  to  charge 
upon  the  question  of  the  willfulness  and  ma- 
liciousness of  the  respondent  as  set  up  in 
the  Information."  The  Information  charges 
that  the  respondent  "willfully,  maliciously, 
and  feloniously  in  and  upon  one  Emilio  Fer- 
nandez *  *  *  an  assault  did  make,  and 
him  ♦  ♦  •  did  beat,  wound,  shoot,  and 
pierce  •  •  •  with  the  wicked,  willful, 
malicious',  and  felonious  Intent  him  •  •  * 
then  and  there  to  kill,  contrary  to  the  form, 
force  and  effect  of  the  statute,"  etc.  The  re- 
spondent's brief  upon  this  exception  treats 
only  of  the  words  "willful"  and  "malicious" 
modifying  the  word  "intent"  so  we  will 
treat  only  of  them.  The  court's  definition  of 
"assault"  Is  taken  to  be  correct,  for  the  re- 


spondent took  no  exception  thereto  and  does 
not  now  attack  It  The  respondent  dalmed 
that  he  intended  to  fire  Into  the  ground  to 
frighten  Fernandez,  who  (he  said)  had  as- 
saulted him  first,  but  not  to  injure  him. 
"Thus,"  he  says  In  his  brief,  "intent  became 
material  and  should  have  been  fully  and  fair- 
ly charged."  But  in  order  to  constitute  the 
offense  proof  of  a  specific  intent  to  kill  was 
necessary,  whatever  the  respondent's  defense. 
This  intent  "is  the  body  of  the  aggravated  of- 
fense." State  V.  Taylor,  -TO  Vt  1-9,  39  AO. 
447,  42  L.  R.  A.  673,  67  Am.  St  Rep.  648. 
The  crime  as  charged  is  a  statutory  offense, 
P.  S.  5720 ;  State  v.  Reed,  40  Vt  603 ;  State 
V.  Daley,  41  Vt  546.  The  information  does 
not  charge  an  assault  with  intent  to  mur- 
der, but  an  assault  with  intent  to  kill.  The 
addition  of  the  words  "willful"  and  "mali- 
cious"- before  the  word  "intent"  in  the  infor- 
mation, which  counts  on  the  statute,  added 
nothing  to  the  burdens  which  the  state  had 
to  discharge  to  establish  the  offense  charg- 
ed. The  assault  being  established,  it  was, 
as  we  have  seen,  necessary  for  the  state  to 
prove  the  respondent's  Intent  to  kill.  It  is 
perfectedly  clear  that  the  court  plainly,  ful- 
ly, and  fairly  so  charged.  The  jury  was 
told  several  times  that  in  order  to  find  the 
respondent  guilty  of  the  main  offense  it  must 
find  that  the  respondent  intended  to  kill 
Fernandez.  The  exception  Is  overruled. 
When  the  exception  jnst  disposed  of  was 
taken,  the  respondent  asked  the  court  to 
charge  that  the  gist  of  the  offense  alleged 
in  the  complaint  was  the  willful  and  mall- 
dons  intent,  that  the  jury  must  find  that 
what  the  respondent  did  he  did  willfully  and 
maliciously,  with  the  wlUfnl  and  malicious 
intent  to  kill  the  assaulted.  The  exceptions 
continue: 

"And  to  the  failure  and  refusal  of  the  court 
to  so  charge  the  jury,  the  respondent  asked  for 
and  was  allowed  an  exception." 

These  requests  were  made  out  of  time,  and 
therefore,  if  not  complied  with,  might  prop- 
erly be  disregarded.  , 

What  our  holding  might  be  if  called  upon 
to  consider  whether  they  had  been  suflSclent- 
ly  complied  with  is  indicated  by  what  has 
been  said  as  to  the  preceding  exception. 

[13]  10.  The  state's  evidence  tended  to 
show  that  the  respondent  left  Williamstown 
and  attempted  to  escape  immediately  after 
the  affray.  The  court  charged  the  jury  with 
reference  to  the  flight  of  the  respondent 
The  court  said  the  respondent  testified  that 
he  was  told  that  if  he  did  not  go  they  would 
hang  him.  The  court  further  said,  "But  that's 
in  dispute,  some  dispute  as  to  whether  he 
said  that  or  not"  The  respondent  excepted 
to  that  part  of  the  charge  of  the  court  for 
that  there  was  no  such  evidence  in  the  case, 
claiming  that  nobody  disputed  that  fact  or 
the  testimony  of  the  respondent  on  that 
point,  and  that  Fernandez  made  the  state- 
ment to  him  which  caused  him  to  run  away. 
The  respondent   then   asked   the   court   to 
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duirge  the  Jniy  as  to  wb&t  the  testimony  on 
that  point  was.  The  court  refused  so  to  do 
exc^t  as  Indicated  in  the  supplemental 
charge,  and  the  respondent  was  allowed  an 
exertion.  The  respondent  testified  that 
be  left  the  house  where  the  complaining  wit- 
ness was  after  the  shooting  because  Orentio 
Fernandez  told  him  if  he  did  not  go  he  would 
hang  him ;  that  he  then  went  to  Barre,  and 
kept  on  going  until  he  was  arrested.  But 
Orentio  Fernandez  testified:  "I  never  told 
him  to  skip,  I  told  him  to  go  and  see  EmiUo." 
Counsel  have  treated  the  court's  statement 
as  meaning  that  there  was  some  dispute  as 
to  whether  the  respondent  was  told  if  he  did 
not  go  they  would  hang  him,  and  we  will 
treat  it  likewise.  The  court's  statement  was 
Justlfled,  for  there  was  a  basis  in  the  testi- 
mony for  such  a  dispute  as  the  court  said 
existed.  There  was  no  good  reason  why  the 
court  should  charge  further  pursuant  to  the 
respondent's  request  as  to  what  "the  testi- 
mony on  that  point  was."  In  its  supple- 
mental charge,  however,  the  court  said: 

"Now  it  U  suggested  that  there  is  no  conflict 
in  the  testimony  about  the  respondent  being  told 
that  he  would  be  hanged  if  he  stayed  there  and 
that  aocountins  for  his  flight  The  evidence  is 
before  you,  and  you  must  nae  your  own  mem- 
ories about  that.  It  is  claimed  on  the  part  of 
the  respondent  that  this  older  man  who  was  the 
first  witness,  I  think,  told  you  that,  and  that 
had  not  been  denied  here  upon  the  stand.  Xoa 
will  remember  how  that  was." 

Had  there  been  a  misstatement  of  the  evi- 
dence in  the  particolars  complained  of,  this 
supplemental  charge  would  have  taken  care 
of  it;  for  the  whole  matter  was  left  to  be 
determined  by  the  Jury  who  were  to  use 
their  "own  memories  about  that"  See  Green 
V.  Dodge,  79  Vt  73-S2,  64  Atl.  409.  And  the 
supplemental  charge  may  be  treated  as  suf- 
ficient for  no  exception  was  taken  to  it 

Judgment  that  there  is  no  error  in  the 
proceedings,  and  that  the  respondent  take 
nothing  by  his  exceptions.  Let  execution  be 
done. 


STATE  T.   SUMMBRa 

(Conrt  of  General  Sessions  of  Delaware.    Kent 

Nov,  1,  1915.) 

1.  Abbavut  and  Baiteby  «=>48  —  CananAi. 
Offbwse— '  'Assault'  '— ' '  Battkrt." 

Where  defendant  seized,  choked,  or  held 
the  prosecuting  witness,  he  was  guilty  of  an  as- 
■aolt  and  battery,  since,  if  one  person  unlaw- 
fnlly  and  with  force  or  violence  strikes,  seizes, 
holM,  or  cliokes  another,  the  act  constitutes  an 
usault  and  battery;  an  "assault"  being  an  un- 
lawful attempt  by  violence  to  do  Injury  to  the 
person  of  another,  and  a  "battery''  being  the 
consnmmatian  of  the  attempt,  the  infliction  of 
the  injury. 

(Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  68;  Dec.  Dig.  «=948. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault;  Battery.] 

2.  Cbikinal  Law  «=»572— "Aubi." 

That  the  defense  of  alibi  may  be  effective 
the  jury  should  be  satisfied  from'  reasonable  and 
credible  testimony  that  the  prisoner  was  not  at 


the  place  where  the  offense  was  committed  when 
it  was  committed,  so  thst  he  could  not  have 
committed  the  ofFense  charged;  "allM"  meaning 
that  the  prisoner  was  elsewhere  than  at  the 
place  where  the  crime  was  alleged  to  have  been 
committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1268,  128&-1291;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
Blrst  and  Second  Series,  AUbi.] 

3.  GRIIUNAI4  Law  «s»663  —  Tbiai.  —  Duty  or 

JUBY. 

It  is  the  duty  of  the  jury  to  reconcile  con- 
flicting testimony;  and,  if  unable  to  reconcile 
and  make  it  consistent,  to  decide  what  part  is 
credible  and  worthy  of  belief,  and  what  part  la 
not,  and  in  so  doing  the  jury  may  consider  the 
appearance  and  manner  of  witnesses,  any  in- 
terest of  theirs,  and  other  facts  or  circumstanc- 
es showing  the  reliability  or  unteliabiUty  of 
their  testimony. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |  1252;   Dec.  Dig.  <S=»553.] 

4.  CaiiaNAi.  Law  «=»561— Bubdkn  or  FKOor 
— "Reasonable  DorrsT." 

If,  after  carefnily  considering  all  the  testi- 
mony, the  jury  believes  beyond  reasonsble  doubt 
that  the  prisoner  committed  the  oSense  charged, 
the  verdict  should  be  guilty,  but  if,  after  such 
consideration  of  the  testimony,  the  jury  enter- 
tains reasonable  doubt  of  defendant's  guilt,  the 
verdict  should  be  not  guilty ;  "reasonaUe  doubt" 
not  meaning  a  mere  possible  or  speculative 
doubt  but  a  real  substantial  doubt,  such  as  fair- 
minded  men  would  feel  constrained  to  entertain 
after  careful  consideration  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1267 ;   Dec.  Dig.  «s>5Gl. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Doubt.] 

ProaecntitHi  of  Jabes  Summers  for  assault 
and  battery.    Verdict  of  guilty. 

Argued  before  PBNNEWILU  0.  J.,  and 
CONRAD  and  HEISBL,  JJ. 

John  B.  Hutton,  Deputy  Atty.  Gen.,  for  the 
State.  Charles  H.  Le  Fevre  and  Thomas  C. 
Frame,  Jr.,  both  of  Dover,  for  the  prisoner. 

Jabez  Summers,  a  young  colored  man,  was 
Indicted  for  assault  and  battery  upon  Mrs. 
Edith  M.  Jones,  a  young  white  woman,  the 
assault  having  occurred  on. the  public  road 
leading  from  Clayton  to  Duck  Creek,  about 
nine  o'clock  at  night,  on  October  20, 1915.  It 
was  proved  by  the  state  that  Mrs.  Jones 
drove  into  Clayton  on  the  evening  of  the  date 
mentioned  to  meet  the  southbound  train,  ar- 
riving at  Clayton  Station  at  about  8:15  p. 
m.,  expecting  her  husband  to  arrive  on  the 
train ;  that  he  did  not  come,  and  that  there- 
after she  drove  to  the  store  of  one  D. ;  that 
while  sitting  In  her  carriage  talking  to  D., 
the  prisoner  and  two  other  colored  men  were 
standing  within  hearing  distance  of  her  car- 
riage, it  being  a  top  buggy  with  the  top  rais- 
ed, side  curtains  off  and  rear  curtain  down; 
that  D.  asked  her  if  she  was  not  afraid  to 
drive  oat  in  the  country  alone,  to  which  she 
replied  that  she  was  not,  and  shortly  there- 
after drove  away  from  the  store  toward  her 
home;  that  while  driving  along  the  public 
road  and  near  the  village  of  Duck  Creek,  she 
felt  and  saw  an  arm  of  a  colored  man  reach 
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around  the  open  side  of  ber  carriage,  and 
his  hand  was  placed  over  her  mouth  to  pre- 
vent her  screaming;  that  she  screamed  the 
best  she  conld  and  immediately  the  colored 
man  appeared  before  her  In  the  carriage; 
that  he  choked  her,  tore  some  of  her  under- 
garments and  made  Indecent  proposals  to 
her;  that  while  she  was  struggling  and 
screaming,  the  light  of  an  automobile,  at  a 
cross  road  some  distance  ahead,  flashed  on 
ber  carriage  and  her  assailant  fell  out  of  the 
carriage,  tearing  her  undergarments  as  he 
went,  her  horse,  in  the  meantime,  was  rear- 
ing and  plunging  in  a  frightened  way ;  that 
she  drove  on  home,  when,  upon  arriving  there, 
she  found  a  man's  soft  brown  felt  hat  with 
a  band  of  much  lighter  shade,  in  the  foot  of 
her  carriage;  that  under  the  sweat  band  of 
the  hat  was  found  a  piece  of  newspaper  fold- 
ed, containing  in  large  print  the  heading, 
"Pennsylvania  Farmer."  When  later  con- 
fronted with  the  prisoner,  in  the  office  of  the 
attorney  general,  she  positively  identified 
him  as  her  assailant,  and  she  also  identified 
him  at  the  trial,  as  he  stood  In  the  prisoner's 
dock. 

One  of  the  state  detectives  visited  the  home 
of  the  prisoner's  father  shortly  after  the  as- 
sault and  saw  a  rural  mail  carrier  defliverlng 
a  paper  with  the  same  heading  as  found  in 
the  hat  band  of  the  prisoner ;  and  the  state 
proved  that  the  prisoner  spent  part  of  bis 
time  at  his  father's,  and  kept  part  of  his 
clothes  there. 

The  state  offered  further  corroborating  tes- 
timony by  one  S.,  to  the  effect  that  on  the 
night  of  the  assault  he  saw  the  pris<Hier, 
whom  he  knew  very  well,  pass  by  his  house 
walking  up  the  road  towards  Duck  Creek, 
and  spoke  to  him  as  be  passed;  and  that 
shortly  thereafter  he  saw  Mrs.  Jones  driving 
■up  the  road  in  the  direction  in  which  the 
prisoner  bad  gone.  The  prisoner  denied  that 
he  was  the  person  who  made  the  assault, 
claiming  that  he  was  at  his  father's  house 
over  a  mile  from  the  scene  at  the  time,  and 
stated  that  he  wore  a  black  derby  hat  the 
night  the  assault  was  committed ;  but  admit- 
ted that  when  he  arrived  home  be  had  no 
bat,  dlalmlng  that  it  had  been  taken  from 
him  by  two  highwaymen  who  held  him  up 
on  the  way. 

The  state  in  rebuttal  proved  by  three  cit- 
izens of  Clayton  that  they  had  often  seen  the 
prisoner  wearing  a  hat  like  the  one  which 
was  found  in  the  carriage  of  Mrs.  Jones. 

PENNEWILIi^  C.  J.,  charging  the  Jury: 
Gentlemen  of  the  Jury:  The  prisoner  Is 
charged  with  having  committed  an  assault 
and  battery  on  Elizabeth  M.  Jones,  the 
prosecuting  witness^  on  the  public  highway 
between  Clayton  and  Duck  Creek  tn  this 
county  a  short  time  after  eight  o'clock  on  the 
evening  of  October  twentieth  last,  when  she 
was  going  home  alone  In  a  carriage. 

There  is  not  much  the  court  should  say 
to  you  In  their  charge,  because  the  question 


to  be  determined  Is  one  of  fact  only,  viz. 
whether  the  prisoner  committed  the  assault 
and  battery  charged  In  the  indictment. 

[1]  We  may  say  that  an  assault  is  an  un- 
lawful attempt  by  violence  to  do  injury  to 
the  person  of  another,  and  that  a  battery  Is 
the  consummation  of  the  attempt — ^tbe  In- 
fliction of  the  injury. 

If  one  person  unlavrfully,  and  with  force 
or  violence  strikes,  seizes,  holds  or  chokes 
another,  any  such  act  constitutes  an  assault 
and  battery.  If,  therefore,  you  believe  from 
the  testimony,  beyond  a  reasonable  doubt, 
that  the  prisoner  seized,  choked  or  held  the 
prosecuting  witness  as  alleged,  your  verdict 
should  be  guilty.  If  you  do  not  so  believe^ 
your  verdict  should  be  not  guilty. 

The  state  claims  that  the  prisoner  forced 
himself  Into  the  carriage  in  whldi  the  prose- 
cuting witness  was  riding,  seized  her  by  the 
throat,  put  one  of  his  hands  under  ber 
clothes  and  attempted  to  drag  ber  from  the 
carriage;  that  she  fought  and  resisted  the 
tirisoner  to  the  extent  of  ber  power  and 
screamed  as  loudly  as  she  could,  and  before 
he  had  succeeded  In  pulling  her  from  the 
carriage  he  ran  away. 

[2]  The  prisoner's  defense  Is  what  is  known 
In  the  law  as  an  alibi ;  which  means  that  the 
prisoner  was  elsewhere  than  at  the  place 
where  the  crime  is  alleged  to  have  been 
committed.  Testimony  adduced  to  estab- 
lish an  alibi  Should,  together  with  the  other 
testimony  In  the  case,  be  considered  by  the 
Jury  in  reaching  their  verdict  In  order  that 
the  defense  of  alibi  may  be  effective,  the 
Jury  should  be  satisfied  from  the  testimony 
that  the  prisoner  was  not  at  the  place  where 
the  alleged  assault  and  battery  was  commit- 
ted, at  the  time  It  was  committed,  and  that 
he  could  not,  therefore,  have  committed  the 
offense  charged.  An  alibi  will  not  avail 
as  a  defense  unless  the  Jury  are  satisfied 
by  reliable  and  credible  testimony  that  the 
prisoner  could  not,  because  of  his  absence, 
have  committed  the  offense  for  which  he  is 
being  tried. 

[3]  It  will  be  your  duty  gentlemen  to  rec- 
oncile the  testimony  if  you  can,  because  it 
Is  conflicting,  and  If  you  are  unable  to  recon- 
cile and  make  it  consistent  you  must  de- 
cide what  part  of  the  testimony  is  credible 
and  worthy  of  belief  and  what  part  la  un- 
worthy of  belief. 

In  doing  this  you  have  a  right  to  consider 
the  appearance  and  manner  of  the  witnesses 
In  giving  their  testimony,  any  Interest  wit- 
nesses may  have  in  the  result  of  the  trial, 
and  any  other  facts  or  circumstances  dis- 
closed by  the  testimony  which  show  the 
reliability  or  unreliability  of  their  testimony. 

This  case  .is  very  important  both  to 
the  state  and  to  the  prisoner,  and  you  will, 
we  are  sure,  give  it  careful  and  serious  con- 
sideration. 

[4]  If  after  carefully  and  conscientiously 
considering  all  the  testimony  you  believe  be- 
yond a  reasonable  doubt  that  the  prisoner 
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committed  tbe  otfenBe  charged  In  the  indict- 
ment yonr  verdict  shoold  be  guilty. 

But  If,  after  such  consideration  o<  the 
testimony,  yon  entertain  a  reasonable  donbt 
of  the  prisoner's  guilt,  your  rerdlct  should 
be  not  guilty. 

We  say  to  you.  however,  that  by  a  reason- 
able doubt  the  law  does  not  mean  a  mere 
poBslble  or  speculative  doubt,  bat  a  real, 
substantial  doubt,  and  such  a  donbt  as  falr^ 
minded  men  would  tMl  constrained  to  en- 
tertain after  carefully  considering  all  the 
evidence  In  the  case. 

Verdict,  guilty. 


REYNOLDS  v.  TOWNSEND, 

(Superior  Court  of  Delaware.    Kent    Nov.  4, 
1916.) 

1.  NEouaENCB  «a»l38  —  Takihq  Cask  vaou 

JUBT. 

In  an  action  for  damages  for  the  death  of 
plaintifrs  wife,  alleged  to  have  been  caused  by 
defendant's  negligence,  it  was  the  court's  duty 
to  take  the  owe  m>m  the  Jury,  where  the  plain- 
tiff failed  to  show  any  negligence  on  the  part  of 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  K  27T-353;   Dec.  Dig.  «=>lSftl 

2.  MuNiciPAi.  CoBPORAHOMS  «a»705— Use  of 
Stbeet— Dbivino  H<h»b— Dbobbb  or  Gabb. 

Where  defendant,  in  an  action  for  damages 
for  the  death  of  plaintifTs  wife  alleged  to  have 
been  occasioned  through  defendant's  negligence 
in  driving  his  vehicle  against  her,  was,  at  the 
time  of  the  accident,  in  the  exercise  oi  all  the 
care  that  a  reasonably  pmdent  man  would  or 
eoold  have  exercised  under  tbe  circnmstanoes, 
be  was  not  liable. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1515-1617;  Dec. 
IMg.  «s>706.1 

Argued  before  PENNBWILL,  0.  X,  and 
CONBAD,  J. 

J.  Hall  Anderson,  of  Dover,  for  plaintlll. 
Henry  Rldgely  and  George  M.  Fisher,  Jr., 
both  of  Dover,  for  defendant 

Action  by  George  B.  Reynolds  against 
Edgar  Timothy  Townsoad  for  damages  for 
death  of  plaintiff's  wife,  alleged  to  have  been 
occasioned  through  tbe  negligence  of  the  de- 
fendant Motion  for  nonsuit  granted.  Bind- 
Ing  instructions  for  defendant. 

Plaintiff  claimed  that  on  November  third, 
1914,  wbile  bis  wife  was  standing  on  the 
foot-crossing  about  eight  or  ten  feet  out- 
side of  tbe  cnrb  or  sidewalk,  on  Railroad 
Avenue  where  It  Intersects  Wyoming  Avenue, 
In  tbe  Town  of  Wyoming,  and  while  looking 
in  a  westerly  direction  toward  a  freight 
train,  wbich  was  passing  on  the  (vposlte  side 
of  Railroad  Avenue,  tbe  defendant  so  negli- 
gently drove  without  warning  a  three  year 
old  horse  to  a  no-top  buggy  between  tbe 
plaintiff's  wife  and  the  cnrb,  near  which  she 
was  standing,  that  tbe  wheel  of  the  vdiicle 
struck  and  knocked  down  plaintiff's  wife, 
producing  certain  injuries  which  later  re- 


sulted in  a  malignant  cancer  In  the  left 
breast;  that  on  Handi  tenth  following  the 
accident  an  operation  was  performed  and 
the  cancer  removed,  resulting  In  death. 

Plaintiff  testified  that  Railroad  Avenue 
and  Wyoming  Avenue  are  wide  streets;  and 
be  contended  that  as  defendant  was  in  full 
view  of  the  decedent,  for  a  distance  of  more 
than  a  hundred  feet,  the  latter  was  negli- 
gent in  failing  to  so  guide  and  direct  the 
movements  of  bis  borse  as  to  prevent  tbe  ac- 
cident. 

Two  other  witnesses  testified  that,  at  or 
about  the  time  of  the  accident  the  defend- 
ant seemed  to  be  doing  all  he  could  to  con- 
trol tbe  horse,  which  was  rearing  and  buck- 
ing. There  was  no  testimony  which  showed 
that  the  horse  had  ever  behaved  in  tbe  same 
manner  before.  One  witness  testified  that 
on  the  day  of  the  accident  the  horse  while 
hitched  on  the  street  was  standing  perfectly 
quiet 

At  the  conclusion  of  plalntUTs  testimony, 
counsel  for  defendant  moved  for  a  nonsuit, 
on  tbe  ground  that  the  plaintiff  had  fUled 
to  show  any  act  of  negligence  on  tbe  part  of 
tbe  defendant 

In  reply  it  was  contended  that  negligence 
had  been  shown,  on  tbe  part  of  the  defend- 
ant. In  driving  upon  the  public  street  a 
three  year  old  colt,  which  from  common 
knowledge  was  to  be  presumed  unbroken  at 
that  age. 

CONRAD,  X,  delivering  tbe  opinion  of  tbe 
court: 

The  court  followed  with  care  tbe  testimony 
of  the  witnesses  and  have  listened  attentive- 
ly to  all  that  has  been  said  by  counsel  In 
the  case,  but  we  fall  to  see  where  any  negli- 
gence has  been  shown  on  the  part  of  the  de- 
fendant that  would  render  him  liable  tor 
any  injuries  resulting  to  plaintiff. 

[1,  2]  The  court  always  feels  tbe  greatest 
reluctance  in  taking  a  case  from  a  Jury,  but 
it  Is  the  court's  duty  to  do  so  when  plaintiff 
has  failed  to  show  any  negligence  upon  the 
part  of  the  defendant.  The  court  is  of  the 
opinion  that  the  evidence  presented  by  the 
plaintiff  clearly  shows  that  the  defendant 
at  tbe  time  of  the  accident  was  In  the  exer- 
cise of  all  the  care  that  a  reasonably  prudent 
man  would  or  could  have  exercised  under 
the  circumstances. 

We  feel  It  our  duty,  therefore,  to  grant  a 
nonsuit 

Mr.  Anderson : — If  yonr  Honors  please,  the 
plaintiff  refuses  to  accept  a  nonsuit 

CONRAD,  X,  charging  the  Jury: 

Gentlemen  of  tbe  Jury: — ^For  tbe  reasons 
stated  in  the  opinion  the  court  has  Just  an- 
nounced, we  direct  you  to  find  a  verdict  for 
the  defendant. 

Verdict  for  defendant 
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PAPmXA  T.  STATB. 

(Court  of  Oeneral  Seesiona  of  Delaware,  New 

Oastie.    Not.  T,  1916.) 

Wkapons  i8=>8  —  "Dbadlt  Weapons"  —  Of- 
fenses. 

Under  Bev.  Code  1852,  amended  to  1893, 
p.  987,  as  amended  by  25  Del.  Laws,  c.  252,  de- 
claring that  if  any  person  shall  carry  concealed 
a  deadly  weapon  upon  his  person  be  shall  be 
guilty  of  an  offense,  one  carrying  an  automatic 
revolver  concealed  on  his  person  is  trnilty  of  the 
offense,  though  the  revolver,  which  contained 
cartridges,  was  so  defective  that  it  could  not  be 
shot 

[Bid.  Note.— For  other  cases,  see  Weapons, 
Gent  Dig.  i  7;   Dec.  Dig.  «=>a] 

Joseph  Papella  was  charged  with  carrying 
a  deadly  weapon.     Verdict  guilty. 
Argued  before  BOYOE  and  RIOB,  JJ. 

William  G.  Jones,  Jr.,  of  Wilmington,  for 
accused  below  appellant.  Armon  D.  Chaytor, 
Jr.,  Dep.  Atty.  Gen.,  for  the  State. 

Appeal  Ly  Joseph  Papella  from  the  judg- 
ment of  the  Municipal  Court  of  the  City  of 
Wilmington,  adjudging  him  guilty,  on  in- 
formation filed  in  said  court,  charging  him 
with  carrying  concealed  a  deadly  weapon. 

To  the  information  filed  by  the  Attorney 
General,  the  accused  pleaded  not  guilty,  and 
was  tried  before  a  jury.    Verdict,  guilty. 

At  the  trial  the  accused  introduced  testi- 
mony to  prove  that  the  automatic  revolver 
which  he  at  the  time  of  his  arrest  admitted 
he  was  carrying  In  his  pocket,  containing 
seven  cartridges,  was  diefective  and  could  not 
be  discharged. 

At  the  close  of  the  testimony,  counsel  for 
defendant,  prayed  the  court  to  charge  the 
jury  that,  if  they  believed  the  weapon  was 
defective  and  could  not  have  been  discharged, 
they  find  a  verdict  of  not  guilty. 

The  Deputy  Attorney  General,  contended, 
first,  that  the  evidence  in  the  case  was  not 
suiBcient  to  establish  the  fact  that  the  re- 
volver was  defective ;  and,  second,  that  even 
it  it  was  so  established,  this  court  has  recent- 
ly held  that  an  unloaded  revolver  is  a  dead- 
ly weapon  within  the  meaning  of  the  act; 
and  used  language  which  showed  an  intention 
to  apply  the  same  rule  to  a  defective  weapon 
—citing  State  v.  Quail,  92  AtL  859. 

BOTGE},  J.,  charging  the  jury: 

Gentlemoi  of  the  jury: — Joseph  Papella  1b 
indicted  under  Section  one  of  the  act  found 
In  the  Revised  Code  (1893)  987,  as  amended 
by  Volume  25,  Laws  of  Delaware,  c.  252. 

Section  one  of  the  act  reads: 

"That  if  any  person  shall  carry  concealed  a 
deadly  weapon  upon  or  about  his  person  other 
than  an  ordinary  podcet  knife,  *  *  *  such 
person  shall,"  etc. 

We  understand  it  is  admitted  that  the 
automatic  revolver  in  evidence  was,  at  the 
time  it  was  taken  from  the  pocket  of  the 
accused,  being  carried  concealed  by  him,  and 
that  It  contained  seven  cartridges. 


Oonnsd  for  the  accused  has  requested  tbe 
court  to  charge  yon  that  if  yon  should  be- 
lieve from  the  evidence  that  the  revolver  was 
defective  and  could  not  be  fired  at  the  time 
it  was  taken  from  him,  your  verdict  should 
be  not  guilty. 

We  cannot  so  instruct  yon. 

In  the  case  of  State  r.  Quail,  92  AtL.  8S9, 
tried  last  year  in  Kent  County,  the  defense 
being  that  the  revolver  was  unloaded,  this 
court  said,  among  other  things: 

"We  think  that  a  revolver,  even  though 
•  •  •  in  such  a  defective  condition  that  it 
could  not  be  fired,  cannot  be  lawfully  carried  in 
this  state  concealed  upon  the  person." 

We  adhere  to  this  decision. 

In  view  of  the  admissions,  we  think  it 
unnecessary  to  say  more.  It  now  remains 
for  yon  to  determine  from  the  evidence  con- 
sidered in  connection  with  the  law  as  we 
have  announced,  whether  the  accused  is 
guilty  or  not 

Verdict,  guilty  with  recommendation  to 
extreme  mercy. 


RBPINSKI  v.  STATB. 

(Superior    Court   of   Delaware.      New   Cattle. 

Nov.  19,  1915.) 

1.  CsuanAi.    Law    «=»1069  —  Ezoeftionb  — 

SUITICIEHOT. 

On  certiorari  to  review  a  conviction,  excep- 
tions that  the  judgment  was  contrary  to  law  and 
tliat  defendant  was  not  guilty  of  any  offense  of 
wliich  the  court  had  jurisdiction,  etc.,  are  too 
general  to  be  considered. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  §  2671 ;   Dec.  Dig.  «=>1059.] 

2.  Babtabds  «=>8S— JuBiSDioiiON  —  Mxtnici- 

PAt  OOUBT. 

Rev.  Code  191S  JM  2116,  2121,  creating  the 
municipal  court  of  Wilmington,  making  it  the 
duty  of  the  Governor  to  appoint  as  judge  there- 
of Uie  city  judge,  and  giving  such  court  jurisdic- 
tion of  aU  criminal  offenses  enumerated  in 
Const  art.  4,  {  80,  committed  within  the  dty, 
as  well  as  offenses  against  the  city  laws,  give 
the  court  concurrent  jurisdiction  with  that  of 
the  General  Sessions,  unless  accused  shall  de- 
mand a  jury  trial  of  a  prosecution  under  section 
3035  for  his  failure  to  support  an  illegitimate 
child.  On  complaint  being  made  the  court  is- 
sued process  for  arrest  of  accused.  Information 
was  filed  that  he  failed  to  support  his  illegiti- 
mate child,  in  destitute  dreumstances.  Accused 
pleaded  not  guilty,  and  a  judgment  of  conviction 
was  signed  by  the  jud^e  as  "city  judge."  i/eM 
that,  as  the  city  judge  is  the  judge  of  tne  munid- 
pal  court  the  judgment  must  be  taken  as  the 
order  of  the  municipal  court 

[Bd.  Note.— For  other  cases,  see  Bastards, 
Cent  Die.  IS  80-80;   Deo.  Dig.  «ss86.] 

Oertiofarl  to  Munidpal  Court  of  City  ot 
Wilmington. 

John  Repinskl  was  convicted  ot  fafling  to 
support  his  illegitimate  child,  and  he  brings 
certiorari.  Exceptions  overruled  and  con- 
viction affirmed. 

Argued  before  BOTGB,  CONRAD,  and 
BICB,  JJ. 

J.  Frank  Ball,  of  Wilmington,  for  accused. 
Armon  D.  Chaytor,  Jr.,  Deputy  Atty.  Gen., 
for  the  State. 
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Certiorari  by  36bn  Beplnskl,  commanding 
"the  nranldpal  eonrt  for  the  d^  of  Wilming- 
ton" wbereln  be  was  charged  with  and  ad- 
lodged  guUty  of  nonsupport  of  his  Illegiti- 
mate child,  to  send  up  the  record  and  pro- 
ceedings In  said  conrt  against  him. 

Upon  the  record  being  sent  up,  counsel  for 
tbe  accused  filed  the  following  exceptions 
thereto : 

First  For  tbat  the  record  discloses  that 
the  judgment  rendered  In  said  cause  was  con- 
trary to  law. 

Second.  For  that  the  defendant  was  not 
gallty  of  any  oftense  of  which  the  municipal 
court  for  the  tAty  of  Wilmington  has  Jnrlsdlc- 
tion. 

Third.  For  that  the  Judgment  rendered  was 
an  Incomplete  Judgment,  improper  and  not 
according  to  law. 

Fourth.  For  that  the  dty  Judge  sitting  as 
Judge  of  said  court  did  not  have  jurisdiction 
to  bear  and  finally  determine  the  case. 

BOYCE,  J.  [1]  The  exceptions  are  too  gen- 
eral. Each  exception  should  state  the  par- 
ticular error  relied  on. 

Mr.  Chaytor:  I  consent  that  the  excep- 
tions relied  on  be  pointed  out  from  the  rec- 
ord, and  heard. ' 

[2]  The  Important  exception  was  that  the 
order  made  by  the  court  below,  adjudging  the 
accused  guUty,  etc.,  was  made  by  the  "city 
Judge"  and  not  by  the  Judge  of  said  munici- 
pal court 

The  record  discloses  that  all  the  proceed- 
ings below  were  made  on  regular  forms  of 
and  had  In  "the  municipal  court  for  the  city 
of  Wilmington." 

The  said  court  Is  an  Inferior  court  estab- 
lished by  the  General  Assembly  under  con- 
stltutionar  authority,  and  the  "dty  Judge" 
of  said  court  is  charged  with  dntles'  dual  In 
character;  that  is,  with  Jurisdiction  of  all 
those  criminal  matters  and  offenses  enumer- 
ated in  the  thirtieth  section  of  the  fourth 
artlde  of  tbe  Constitution,  committed  within 
the  dty  of  Wilmington,  etc.,  and  also  of  all 
offenses  against  any  of  the  laws,  ordinances, 
regulations,  or  constitutions  of  said  dty,  etc. 
Section  2121,  Revised  Code  of  1915. 

By  section  2116,  Revised  Code  of  1915,  the 
said  conrt  was  established,  and  it  is  made 
the  duty  of  the  Governor  to  appoint  and  com- 
mission a  "dty  Judge"  to  hold  and  keep  said 
court,  whldi  Is  given  original  and  concurrent 
Jurisdiction  with  the  Court  of  General  Ses- 
sions, unless  the  accused  shall  demand  a  trial 
by  Jury,  in  cases  of  any  parent  who  shall, 
without  lawful  excuse,  desert,  or  willfully 
neglect  or  refuse  to  provide  for  the  support 
and  maintenance  of  his  or  her  legitimate  or 
Illegitimate  child  or  children,  under  the  age 
of  sixteen,  in  destitute  or  necessitous  circum- 
stances.   Section  3036,  Revised  Code  of  1015. 

On  complaint  being  mad^,  the  said  conrt 
issued  process  for  tbe  arrest  of  tbe  accused, 
whldi  was  executed.    Information  was  filed, 


charging  that  the  accused,  in,  etc.,  on,  etc., 
"did  unlawfully  without  Just  cause,  vrillfully 
neglect  to  provide  for  the  support  and  main- 
tenance of  his  Illegitimate  child  under  stxteea 
years  of  age,  In  destitute  and  necessitous  cir- 
cumstances." 

The  accused  when  arraigned  did  not  de- 
mand a  trial  by  Jury,  but  pleaded  not  guilty, 
and  submitted  to  the  jurisdiction,  of  the 
court  "After  hearing  all  the  evidence  for 
the  state  and  the  accused,"  In  said  court,  "tbe 
Hon.  PhUlp  Q.  Churchman,  'City  Judge,'  ad- 
judged the  defendant  guilty,"  etc. 

B07CB,  J.  (delivering  the  opinion  of  tbe 
court).  Under  the  act  creating  the  municipal 
court  for  the  city  of  Wilmington  the  "dty 
judge"  Is  Judge  of  that  court,  and  the  order 
made  by  the  judge  In  this  case,  adjudging 
tbe  accused  guilty,  etc.,  must  be  taken  to  be 
the  order  of  said  court. 

The  exceptions  are  overruled,  and  the  Judg- 
ment below  is  affirmed. 


HBRDMAN,  Town  Treasurer,  v.  STATE  *x  reL 
JACOBS. 

(Supreme  Court  of  Delaware.    Oct  26,  1916.) 

1.  MANOAirns  «=»164— Issuanck  of  WABBAirr 

— RETUEN— StWFICIENCT. 

Under  Act  Gen.  Aasem.  March  14,  1913 
(27  Del.  Lews,  c.  220),  a  sewer  commission  for 
a  town  was  created  and  authorized  to  award 
contracts  for  tbe  construction  of  a  sewerage 
disposal  plant  and  a  system  of  sewers.  The 
commissioD  proceeded  under  the  statute,  award- 
ed the  contract,  and  the  relator,  who  did  the 
work,  presented  his  bill  for  the  balance  due  un- 
der his  contract  The  bill  was  approved,  but 
the  treasurer  of  the  town  refused  to  draw  his 
warrant  On  issuance  of  an  alternative  writ  of 
mandamus  to  compel  the  issuance  of  the  war- 
rant, tbe  treaaurer  made  the  return  that  he  had 
not  suffident  funds  to  pay  the  account,  but  the 
minutes  of  tbe,  council  showed  that  there  was 
a  balance  in  his  hands  more  than  sufficient  to 
pay  the  amount  due,  but  it  dicK  not  appear 
whether  the  funds  so  held  were  received  from 
sewer  assessments  and  therefore  pledged  to  a 
certain  purpose,  or  received  from  sewer  connec- 
tions and  available  tor  general  purposes.  Held, 
that  the  return  failed  to  show  cause  for  failure 
to  obey  tbe  alternative  writ  since  it  did  not  ap- 

Eear  that  there  was  not  suiiicient  money  in  the 
ends  of  the  respondent  to  pay  the  account 
[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  844-860;    Dec.  Dig.  «s»164.] 

2.  MuNiciPAi.  Corporations  «=5>358  — Im- 
provements—Contracts— Sbwkr  Gouias- 
sioN— Powers. 

Where  a  contract  of  a  sewer  commission  of 
a  town  for  the  construction  of  a  sewer  provid- 
ed that  the  commission  might  deduct  a  penalty 
for  each  day  elapsing  after  the  date  named  for 
the  completion  of  the  contract,  it  was  within  the 
discretion  of  tbe  commission  to  make  the  deduc- 
tion or  not ;  and  where  the  commission  certified 
the  amount  due  the  contractor  without  deducting 
such  penalty,  neither  the  town  treasurer  nor  the 
town  engineer  had  a  right  to  say  whether  tbe 
amount  should  be  deducted. 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  890;  Dec.  Dig.  4=* 
86&] 
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3.  Municipal  CoEPoaATiONS      ®=»897  — Di- 

PBOVEMENTS — CONTaAOTS— DUTIKS  OF  TBBAS- 
UBEB. 

Where  it  was  within  tiie  power  of  the  sewer 
oommission  of  a  municipality  to  determine  the 
amount  due  a  contractor  for  the  construction  of 
a  sewer,  and  it  so  determined  the  amount,  it  was 
his  duty  to  issue  a  warrant  therefor,  whether 
he  had  funds  sufficient  to  payl  it  or  not ;  it  then 
being  the  duty  of  the  town  to  arrange  for  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {§  1881,  1882;  Dec. 
r^g.  <S=»897.J 

Mandamns  by  the  State,  on  relation  of 
Lynwood  B.  Jacobs,  against  Samuel  B.  Herd- 
man,  Treasurer  of  the  Council  of  Newark. 
From  an  order  sustaining  the  relator's  mo- 
tion to  quash  the  return  to  the  alternative 
writ,  and  for  a  peremptory  writ,  respondent 
excepts  and  brings  error.    Judgment  afiBrmed. 

Argued  before  CUBXIS,  Ch.,  and  BOTCB 
and  CONRAD,  JJ. 

H.  H.  Ward,  of  Wilmington,  for  plaintiff 
In  error.  Hugh  M.  Morris,  of  Wilmington, 
for  defendant  in  error. 

Writ  of  error.  No.  1,  June  term,  1916,  to 
the  Superior  Court  for  New  Castle  county, 
on  Judgment  No.  110,  November  term,  1914. 

Petition  for  mandamus.  Upon  return  of 
the  rule  to  show  cause,  counsel  for  respond- 
ent consented  to  the  Issuance  of  the  altema- 
tire  writ  and  accepted  service  thereof.  The 
return  thereto  being  made,  counsel  for  the 
relator  moved  to  quash  the  same,  which  mo- 
tion was  sustained  and  the  peremptory  writ 
ordered.  The  tacts  and  contentions  appear 
in  the  opipion  of  the  court 

See  s.  c.  below  In  95  Atl.  549. 

BOTCB,  J.,  delivering  the  opinion  of  the 
court: 

This  is  a  proceeding  for  mandamus  upon 
the  relation  of  Lynwood  B.  Jacobs  to  compd 
Samuel  B.  Herdman,  Treasurer  of  the  Coun- 
cil of  Newark  to  issue  his  warrant  to  the 
relator  for  work  and  materials  lu  and  for 
the  town  of  Newark. 

For  a  summary  of  the  facts,  much  of  the 
statement  of  counsel  for  the  plaintiff  In 
error,  the  respondent  below.  Is  employed. 

By  chapter  220,  volume  27,  Laws  of  Dela- 
ware, a  sewer  commission  for  the  town  of 
Newark  was  created,  the  members  thereof 
being  named  in  the  statute.  Under  the  pro- 
visions of  the  statute,  the  commission  award- 
ed to  the  relator  a  contract  for  the  con- 
struction of  a  sewage  disposal  plant  and  a 
system  of  sewers  for  said  town. 

Upon  completion  of  the  work,  the  re- 
lator presented  his  bill  to  the  council  of 
Newark  through  the  sewer  commission  for 
$5,970.62,  as  the  balance  due  him  under  his 
contract,  taking  into  account  all  prior  pay- 
ments thereunder.  This  bill  was  approved 
by  two  members,  being  a  majority  of  the 
commission.  The  respondent  reported  that 
there  was  a  balance  in  his  hands  In  bank  of 


$8,226.10.  The  relator's  bill  was  presented 
to  the  respondent  with  the  request  that  the 
latter  issue  his  warrant  therefor,  which  he 
declined  and  refused  to  do. 

The  petition  sets  up  that  there  was  at 
the  time  of  the  demand  by  the  relator  for 
the  issuance  of  the  warrant  by  the  respondent, 
and  at  all  times  since  down  to  the  filing  of 
the  petition,  funds  in  the  custody  of  the  re- 
spondent legally  applicable  to  the  payment 
of  the  warrant  so  demanded.  While  admit- 
ting most  of  the  averments  in  the  petition  to 
be  true,  the  respondent,  in  his  return  to  the 
alternative  writ  ol  mandamus,  denied  that  he 
was  required  by  said  statute  to  issue  his 
warrant  for  the  bill  of  the  relator.  The 
respondent  further  denied  that  at  the  time 
of  the  demand  of  the  relator  for  the  issuance 
of  the  warrant,  or  at  any  time  since,  there 
were  funds  in  bis  hands  legally  applicable 
to  the  payment  thereof. 

There  was  a  provision  in  the  contract  un- 
der which  the  relator  was  entitled  to  a 
premium  of  $25  per  day  for  every  day  elaps- 
ing between  the  actual  finishing  of  the  work 
and  the  stipulated  period  therefor,  and 
under  which  the  relator  was  subject  to  a 
deduction  of  the  same  amount  for  every  day 
during  which  he  delayed  the  completion  of 
the  work  after  the  stipulated  period  for  its 
completion.  It  was  averred  that  the  relator 
did  not  complete  the  contract  within  the 
period  stipulated  for  its  completion,  but  took 
59  working  days  more  than  the  stipulated 
period  to  perform  his  contract,  which  at  $25 
per  day  amounted  to  $1,476,  and  that  the 
amount  due  the  relator  should  have  beea 
diminished  by  that  amount 

It  was  also  averred  in  the  return  that  the 
chief  engineer  of  the  work  done  and  materi- 
als furnished  by  the  relator  under  the  con- 
tract was  required  by  the  contract  to  make 
the  final  estimate  of  the  amount  due  the 
relator,  and  that  the  estimate  made  by  the 
engineer  showed  that  the  balance  due  the 
relator  under  his  contract  was  $4,816.92, 
instead  of  $5,970.82 ;  that  this  estimate  final- 
ly bound  and  concluded  the  relator,  as  to 
the  amount  due  him;  and  that  the  respond- 
ent declined  to  issue  his  warrant  for  the  bill 
presented  by  the  relator,  among  other  reasons 
because  the  amount  due  the  relator,  as  al- 
leged, was  only  $4,816.92. 

It  was  further  averred  that  the  fund 
provided  for  in  the  statute  to  pay  the  relator 
was  the  proceeds  of  certain  notes  which  the 
statute  authorized  the  council  of  Newark 
to  make  and  have  discounted ;  that  the  pro- 
ceeds of  such  notes  was  the  only  fund  out 
of  which  the  relator  could  be  paid  under  the 
statute  by  any  action  of  the  sewer  commission, 
and  that  there  was  in  fact  not  in  the  hands 
of  the  respondent  any  money,  proceeds  of 
the  discounting  of  such  notes,  with  which  to 
pay  the  balance  due  the  relator  and  that  by 
reason  of  the  fact  that  there  was  no  funds 
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In  blB  hands  applicable  to  the  claim  of  the 
relator,  the  respondent  declined  to  Issue  bis 
warrant  in  settlement  of  the  account  of  the 
idator. 

Fntther  fftcts  appear  In  the  report  of  the 
case  In  the  court  below. 

Cotmsel  for  the  relator  moved  to  quash 
tbe  retnm  to  the  alternattve  writ.  The  mo- 
tion was  sustained,  and  the  peremptory  writ 
was  ordered.  Counsel  for  the  respondent 
twA  a  bill  of  exceptions,  followed  by  a  writ 
of  error  from  this  court 

The  assignments  of  error  are  that  tbe  court 
below  erred  In  finding  (1)  that  the  fact  that 
the  respondent  was  the  ofBcer  who  pays  the 
bill  could  make  no  difference  In  the  ai^llca- 
tlon  of  the  law  or  the  performance  of  his 
duty  respecting  the  issuance  of  the  warrant ; 
(2)  In  finding  that  It  was  the  duty  of  the  re- 
spondent to  issue  a  warrant  for  tbe  payment 
of  the  relator's  blU;  (3)  In  finding  that  a 
peremptory  writ  should  be  issued  to  compel 
the  performance  of  tbe  duty  of  the  respond- 
ent to  Issue  a  warrant  for  tbe  payment  of 
the  relator's  bill;  (4)  In  finding  that  tbe  re- 
spondent below  was  bound  to  issue  hla  war- 
rant for  $5,970.92,  when  according  to  the 
final  estimate  certified  by  tbe  engineer,  the 
amount  due  tbe  relator  was  only  $4,816.92; 
(5>  In  ordering  that  the  motion  to  quash  the 
return  be  sustained ;  (6)  in  ordering  that  the 
return  to  the  alternative  writ  of  mandamus 
be  quashed;  and  (7)  In  ordering  that  the 
peremptory  writ  of  mandamus  Issue. 

Under  these  assignments  of  error  it  was 
argued  that  the  court  by  ordering  the  per^ 
emptory  writ,  if  obeyed,  compelled  the  re* 
spondent  to  draw  a  warrant  to  pay  an  amount 
not  due  the  relator  and  precluded  the  town 
of  Newark  from  contesting  the  claim  of  the 
relator,  and  from  settling  with  him  for  tbe 
amount  actually  due  him  under  bis  contract. 
It  was  also  urged  that  the  peremptory  writ, 
if  obeyed,  compelled  the  respondent  to  Is- 
sue his  warrant,  which  amounted,  as  a  mat- 
ter of  fact,  to  a  check  against  himself  as 
treasurer,  when  there  was  no  money  or  funds 
In  his  hands  applicable  to  such  warrant,  tbe 
statute  creating  tbe  commission  having  pro- 
vided a  special  fund  out  of  which  such  war- 
rant could  alone  be  paid  and  upon  which  it 
could  be  drawn. 

[1]  In  tbe  petition,  it  was  alleged  that  there 
were  funds  in  tbe  hands  of  the  respondent, 
legally  applicable  to  the  payment  of  the  sum 
of  money  claimed  to  be  due  tbe  relator.  This 
was  denied  in  the  return  to  the  alternative 
writ  The  petition,  however,  contained  as 
"Exhibit  A"  a  copy  of  the  minutes  of  tbe 
meeting  of  the  sewer  commission,  on  October 
27,  A.  T).  1914,  at  which  the  amount  due  tbe 
relator  was  fixed,  and  from  such  minutes  it 
was  shown  by  the  respondent  that  the  bal- 
ance In  his  hands  in  bank  was  $8,226.10.  By 
the  return  it  is  averred  that  this  sum  con- 
sisted solely  of  the  proceeds  of  sewer  assess- 
ments and  sewer  connections  authorised  by 
the  statute.    But  the  return  falls  to  show 


what  portion  thereof  belongs  to  sewer  assess- 
ments and  what  portion  belongs  to  sewer  con- 
nections. Funds  received  from  sewer  assess- 
ments are  by  the  statute  pledged  to  repay- 
ment of  the  notes  Issued  under  the  provisions 
of  the  statute,  but  funds  received  from  sewer 
connections  are  not  so  pledged,  so  that  If  the 
absence  of  funds  in  the  hands  of  the  respond- 
ent, legally  applicable  to  tbe  payment  of  tbe 
relator's  claim,  be  of  any  vital  importance, 
which  we  fall  to  see,  it  does  not  sufficiently 
appear  that  funds  then  in  the  hands  of  tbe 
respondent  received  from  sewer  connections, 
or  any  other  funds  applicable,  may  not  have 
been  gnfflclent  to  pay  the  claim;  and  this 
constitutes  a  fatal  modification  of  the  aver- 
ment In  the  respondent's  return  that  he  had 
not  funds  legally  applicable  to  tbe  relator's 
daim.  By  authority  of  State  ex  rel.  Bauit  of 
Delaware  v.  Jessup  &  Moore  Paper  Co.,  4 
Boyce,  248,  88  AtL  449,  the  return  is  in  this 
respect  insufficient,  for  It  does  not  show  a 
clear  reason  by  distinct  averments  why  tbe 
alternative  writ  was  not  obeyed. 

[2]  Again,  by  paragraph  R  of  the  contract 
with  tbe  relator,  tbe  sewer  commission  is 
authorized  to  deduct  $25  for  each  day  which 
shall  elapse  after  the  period  fixed  in  tbe  con- 
tract for  tbe  completion  of  tbe  work,  and  for 
each  day  prior  to  tbe  date  so  fixed,  which 
shall  elapse  after  the  work  is  completed,  the 
commission  shall  pay  the  relator  $25  in  addi- 
tion to  other  sums  to  which  he  may  be  en- 
titled. In  short,  the  commission  may  deduct 
$25  per  day  for  each  day's  delay  In  comple- 
tion, and  shall  pay  a  bonn»  of  $25  for  each 
day's  anticipation  of  completion.  The  two 
things  have  no  bearing  on  each  other.  The 
discretion  to  deduct  a  per  diem  payment  for 
delay  la  that  of  the  commission,  and  not  of 
the  engineer,  whose  duty  it  was  to  certify  the 
amount  due  for  tbe  work  done  and  materials 
furnished  by  the  contractor.  Neither  the  re- 
spondent nor  the  engineer  had  any  voice  in, 
or  control  of,  this  discretion;  and  the  re- 
spondent could  not  refuse  to  issue,  or  pay, 
the  warrant  because  the  commission  had  de- 
cided not  to  Impose  a  penalty,  or  deduct  an 
amount  as  liquidated  damages  for  delay  in 
completing  the  work.  It  is,  therefore,  im- 
material whether  the  deduction  authorized 
for  such  delay  was  a  penalty  or  liquidated 
damages.  It  was  settled  conclusively  by  a 
majority  of  tbe  commission,  as  they  had  au- 
thority to  do,  under  the  statute,  that  $5,970.82 
was  due  the  relator,  and  tbe  Town  of  Newark 
was  and  is  bound  to  pay  it  from  some  source. 
Indeed,  it  was  practically  conceded  by  coun- 
sel for  the  respondent  that  whatever  is  due 
tbe  relator  could  be  collected  from  the  town 
in  some  proceedlbg. 

'  [3]  In  view  of  our  conclusions  that  tbe 
sewer  commission  acted  within  its  powers  in 
fixing  the  amount  due  the  relator,  and  that 
tbe  amount  so  fixed  became  a  debt  due  him 
collectible  by  him  from  the  town,  it  became 
the  duty  of  the  respondent,  under  the  stat- 
ute, to  issue  his  warrant  therefor,  regardless 
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of  the  fiact  whether  he  had  or  bad  not  fonds 
In  hand  applicable  to  the  payment  thereof, 
and  then  for  the  town  to  provide  tor  the  pay- 
ment of  the  same. 

We  are  unanimously  of  the  opinion  that 
the  judgment  of  the  court  below,  quashing 
the  return  to  the  alternative  writ,  and  order- 
ing the  peremptory  writ  should  be  affirmed. 
Upon  our  view  of  the  case  as  expressed,  we 
deem  it  unnecessary  to  review  the  opinion 
of  the  court  below,  or  to  pass  upon  other  ques- 
tions raised  by  counsel  for  the  respective  par- 
ties. 

The  Judgmect  of  the  court  below  is  af- 
firmed with  costs  on  the  plalntUt  in  error. 


STATE  V.  CHECKVEH. 

(Court  of  General  Sessions  of  Delaware,    New 
Castle.    Sept.  28,  1915.) 

1.  lickhsks  ®=>42  —  ocoupations  —  jcnk 
Shops— Violations  of  Statute— Evidence. 

Under  Rev.  Code  1915,  f  1200,  requirins 
every  junk  dealer  to  keep  a  book  In  which  every 
purdiase  made  shall  be  entered  with  an  account 
and  description  of  the  goods,  the  price  paid,  the 
time  of  the  pnrchase,  and  the  description  of  the 

Eerson  selling  the  goods,  no  conviction  can  be 
ad  if  an  entry  of  the  required  items,  is  made 
in  a  book  whether  that  book  be  furnished  by 
the  police  department  or  not,  so  that  a  book 

gUTchased  from  one  to  whom  it  was  furnished 
y  the  i>olice  department  was  admissible  to  show 
whether  or  not  the  entry  had  been  made. 

[Ed.    Note. — For   other   cases,    see    Licenses, 
Cent  Dig.  {{  88-95;    Dec.  Dig.  «=>42.] 

2.  Licenses  iS=»42  —  Ocotjpaiions  —  Junk 
Shops— CsiKiNAL  Pbosectttions— Detensks. 

Bev.  Code  1915,  i  1200,  requiring  junk 
dealers  to  make  entries  of  purchases  of  junk, 
must  be  complied  with,  so  that  failnre  to  make 
an  entry,  dne  to  the  fact  that  a  police  officer' 
took  the  book  for  use  in  a  trial,  telling  the 
junk  dealer  to  make  the  entries  later,  was  no 
defense  to  a  prosecution  for  noncompliance. 

[Ed.    Note.— For   other  cases,    see   Licenses, 
Cent  Dig.  §§  88-95;    Dec.  Dig.  <8=942.] . 

3.  Licenses  ^=940  —  Occttpations  —  Jtnk 
Shops— Cbikinai,  Pboseoutionb — Bdbden 
or  Pboof. 

In  a  j^rosecutfon  under  Rev.  Code  1916,  J 
1200,  requiring  jnnk  dealers  to  keep  a  certain 
record  of  all  purchases  made,  It  is  incumbent 
upon  the  state  to  prove  beyond  a  reasonable 
doubt  that  defendant  was,  at  the  time  of  the  of- 
fense, a  junk  dealer,  that  be  purchased  from  a 
certain  individual  certain  goods,  and  that  he 
did  not  make  the  required  entries. 

[Ed.   Note. — For    other   cases,   see   Licenses, 
Cent  Dig.  H  79-^;   Dec.  Dig.  «=>40.] 

4.  Licenses  «=s40  —  Occupations  —  Juwk 
Shops— Effect  of  Pabtnkbshtp. 

Under  Rev.  Code  1915.  {  1200,  requiring 
certain  entries  to  be  made  by  junk  dealers  on 
purchasing  goods,  a  purchase  by  one  of  a  part- 
nership makes  the  other  partner  personally  lia- 
ble for  any  violation  of  the  law. 

[Ed.    Note. — For   other    cases,    see   Licenses, 
Cent  Dig.  ii  79-83 ;   Dec.  Dig.  <e=>40.] 

6.  CBnaNAi,  Law  *=>561— Quantum  of  Evi- 
dence Requducd— "'Reasonablb  Doubt." 
In  a  criminal  prosecution,  the  defendant  is 
entitled  to  acquittal  if  the  jury  entertains  "rea- 
sonable doubt''  of  his  guilt  but  that  doubt  must 


not  be  a  mere  vague,  whimsical,  or  fanciful 

doubt 

[Ed.  Note.— For  other  cases,  see  Ucenses, 
Cent  Dig,  f  1267;    Dec.  Dig.  <&=»g61. 

For  other  definitions,  see  Words  and  Phrases, 
Birst  and  Second  Series,  Reasonable  Doubt] 

6.  Licenses  «=9i2  —  Ooctjpation8  —  Junk 
bHOFs  — GsnoNAi.    PBosEotrnoNS— Qcxs- 

TIONS  FOB  JUBT. 

In  a  prosecution  for  violation  of  the  jnnk 
dealer's  law,  the  jury  is  the  exclusive  judge  of 
the  weight  and  value  of  the  testimony,  which 
it  must  reconcile  if  possible,  and,  if  not  miuit 
weigh  the  testimony  upon  the  appearance  of  the 
witnesses,  their  apparent  fairness,  their  manner 
on  the  stand,  their  ability  to  testify,  and  their 
knowledge  of  the  things  to  which  tli^  testify. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  a  88-95;   Dec.  Dig.  «=>42.] 

Argued  before  CONBAD  and  HEISBL,  JJ. 

Armon  D.  Chaytor,  Jr.,  Dep.  Atty.  Qea., 
for  the  State.  J.  Frank  Ball,  of  Wilmington, 
for  defendant 

Morris  Che<*ver  was  Indicted  for  violation 
of  the  above-mentioned  statute,  that  is,  for 
falling  to  enter  In  a  book  provided  by  the 
police  department  of  the  dty  of  Wilmington, 
any  description  of  the  Idnd  or  quantity  of 
certain  pieces  of  brass  purchased  from  one 
M.,  on  April  27, 1916,  and  for  falling  to  enter 
In  said  book  any  description  of  the  person 
from  whom  the  brass  was  purchased,  as  re- 
quired by  the  statute. 

At  the  trial  It  was  shown  that  the  book 
which  the  accused  had,  although  of  the  kind 
which  the  police  department  furnishes  to 
junk  dealers  for  the  purpose  of  keeping  a 
.record  of  their  purchases,  was  obtained  by 
the  accused  from  one  J.,  whose  business  be 
had  purchased.  The  book,  which  failed  to 
show  any  entry  of  the  purchase  of  the  brass 
from  one  M.,  as  charged  in  the  indictment, 
after  formal  proof,  was  otTered  in  evidence 
by  the  state.  Counsel  for  defendant  objected 
to  its  admission  as  immaterial. 

HBISEL^  J.  [1]  We  think  that  if  the  de- 
fendant had  made  the  entry  in  this  book  of 
the  purchase  of  the  brass  as  required  by  the 
statute,  that  he  could  not  be  convicted  under 
the  circumstances  for  not  complying  with 
this  law ;  that  if  he  had  such  a  book  as  is 
furnished  by  the  police  department,  whether 
famished  directly  to  him  by  the  police  de- 
partment or  indirectly  to  him  through  some- 
body else,  it  Is  the  kind  of  book  that  is  fur- 
nished by  the  police  department,  and  comes 
into  his  possession  and  he  is  using  it  for  the 
purpose  designated  in  the  statute,  he  would 
be  complying  with  the  law.  Therefore  we 
think  this  book  is  admissible  and  overrule 
the  objection. 

When  the  state  had  rested,  counsel  for  ac- 
cused moved  the  court  to  Instruct  the  Jury 
to  find  a  verdict  of  not  guilty,  because  the 
first  count  in  the  indictment  charged  (1)  that 
the  accused  did  not  make  certain  required 
entries  In  the  book ;  (2)  that  be  did  not  make 
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them  In  a  book  prescribed  by  law.  Tbe  state 
has  not  proved  that  the  accnsed  bad  the  book 
In  bis  possession  at  the  time  of  tbe  alleged 
purchase  of  the  brass,  but  It  has  been  shown 
that  the  book  had  been  takoi  away  from  the 
accused  by  a  police  oflBcer  to  be  used  as  evi- 
dence In  a  case  In  tbe  mnnicipal  court,  and 
that  tbe  accused  by  direction  of  the  police 
officer  put  hl^  purchases  while  thei  book  was 
out  of  his  possession  on  slips  of  paper,  which 
he  could  not  find  when  asked  for  them  later. 
It  has  not  been  shown  that  the  book  had  been 
returned  to  the  accused  at  the  time  of  the 
purchase  of  the  brass  In  question. 

HBISBI/,  J.  [2]  We  decUne  to  so  instruct 
the  Jury,  for  the  reason  that  this  statute  re- 
quires a  junk  dealer  to  do  certain  things, 
and  whatever  a  police  officer  of  the  city  of 
Wilmington  may  tell  him  to  do  or  not  to  do 
does  not  relieve  him  of  the  responsibility  of 
doing  those  things.  He  had  no  right  to  pro- 
ceed with  the  junki  dealer's  business  ontil 
he  had  such  a  book.  If  the  police  department 
failed  to  deliver  him  a  book,  and  if  be  chose 
to  go  on  buying  Junk  contrary  to  law,  he 
takes  his  own  chance,  and  the  police  depart- 
ment of  the  city  of  Wilmington  by  not  fur- 
nishing him  with  the  bo(A  cannot  reUeve  him 
of  his  responsibility.  It  is  his  duty  to  have 
such  a  book  before  proceeding  with  bis  busi- 
ness as  Junk  dealer. 

[1]  The  defense  of  the  accused  was  that  at 
the  time  he  is  charged  with  violating  the 
statute,  he  was  not  In  the  junk  business  -for 
himself,  having  previously  sold  out  to  his 
former  partner,  Jacob  Protejal;  and  that  he 
was,  at  the  time  of  the  alleged  purchase  of 
brass,  acting  as  a  clerk  for  hire. 

HEISEIi,  J.  (charging  the  Jury).  Gentle- 
men of  tbe  lury:  In  this  case  the  state 
rharges  that  tbe  defendant,  Morris  Cbeckver, 
Is  a  Junk  dealer  tn  this  city,  and  as  sucb 
lank  dealer,  did  on  the  twenty-seventh  day 
of  April  of  this  year,  purchase  from  one  Jos- 
q>h  Murphy  certain  pieces  of  brass,  and  did 
not  enter  in  a  book  furnished  for  that  pur- 
pose, the  Information  designated  In  section 
1200  which  Is  as  foUows: 

"Every  person,  corporation  or  firm,  conducting 
tbe  bnainess  of  a  pawnbroker  or  jnnk  dealer 
shall  keep  a  book  or  books  in  which  shall  be 
laiily  written  in  English  at  the  time  of  each 
loan  or  purchase  an  accurate  account  and  de- 
scription of  tbe  goods,  articles  or  things  pawn- 
ed, pledged  or  purchased,  the  amount  of  money 
loaned  thereon  or  the  amount  of  money  paid 
(berefor,  the  time  of  pledging  or  purcbaslne  tbe 
same  and  the  rate  of  interest  to  be  paid  on 
inch  loan,  together  with  the  description  of  the 
person  pawmng  or  pledging  or  selling  such 
foods,  articles  or  thines,  including  the  color  of 
hla  complexion,  color  of  eyes  and  hair  and  his  or 
b«r  stature  and  general  appearance.  The  said 
book  or  books  shall  be  prepared  and  furnished 
to  inch  person,  corporation  or  firm  so  cwiduct- 
ing  tbe  business  of  a  pawnbroker  or  Junk  deal- 
er by  tbe  police  department  of  the  city  of  Wil- 
■nington  at  tbe  expense  of  such  person,  corpora- 
^  or  firm  so  e^^hictinc  the  businsas  of  pawn- 
broker or  Junk  dealer." 


This  section  makes  It  the  duty  of  a  Jnnk 
dealer  in  this  city,  to  enter  In  a  book  sup- 
plied by  the  police  department  of  the  city  of 
Wilmington,  fairly  written  In  English,  at  the 
time  any  property  Is  purchased  by  them,  an 
accurate  account  and  description  of  the  goods 
and  articles  purchased,  the  amount  paid  for 
them,  together  with  a  description  of  tbe  per- 
son selling  the  goods  or  artldes.  Including 
tbe  color  of  his  complexion,  color  of  eyes 
and  hair  and  his  stature  and  general  ap- 
pearance. 

It  Is  incnmbent  upon  the  state  to  show  to 
your  satisfaction  beyond  a  reasonable  doubt 
all  the  essential  elements  of  tbe  offense 
charged;  that  is,  that  tbe  defendant,  Morris 
Checkver,  was,  at  tbe  time  of  tbe  alleged 
offense,  a  Junk  dealer  in  tbe  city  of  Wilming- 
ton, that  as  such,  he  purchased  from  Joseph 
Murphy  certain  pieces  of  brass,  and  did  not 
make  the  entries'  in  such  a  book  as  required 
by  section  1200  of  the  Coda  If  you  arc  so 
satisfied  by  the  evidence  produced  in  tbe 
case,  yonr  verdict  should  l>e  guilty. 

The  defendant  does  not  deny  purchasing 
tbe  brass  from  Joseph  Murphy,  nor  does  he 
admit  It,  but  claims  that  If  he  bought  it,  be 
was  acting  for  one  Jacob  Protegal  and  was 
not  himself  a  Junk  dealer;  we  say  to  you, 
gentlemen,  that  before  convicting  tbe  defend- 
ant you  must  be  satisfied  that,  at  the  time 
of  purchasing  the  brass,  be  was  a  Junk 
dealer.' 

[4]  We  also  charge  you  that  if  yon  are 
satisfied  from  the  evidence  that  the  defend- 
ant and  Jacob  Protegal  were  partners  in  the 
Junk  business,  at  the  time  of  tbe  alleged 
offense,  that  such  partnership  would  consti- 
tute the  defendant  a  Junk  dealer  under  the 
terms  of  section  1200,  Revised  Code  of  1915, 
and  he  would  be  personally  liable  for  any 
violation  of  the  terms  of  said  section. 

[6]  Ton  have  tbe  evidence  that  has  been 
produced  by  tbe  state,  as  well  as  that  pro- 
duced by  the  defendant.  After  considering 
It  carefully,  if  you  have  a  reasonable  doubt 
of  the  guilt  of  the  prisoner,  he  is  entitled  to 
the  benefit  of  such  reasonable  doubt  and 
should  be  acquitted.  A  reasonable  doubt 
means  a  reasonable  doubt,  not  a  mere  vagne, 
whimsical  or  fanciful  doubt,  but  a  real  doubt 

[S]  In  considering  tbe  evidence,  we  want 
to  say  further  to  you,  that  where  the  evi- 
dence Is  conflicting,  as  it  is  in  this  case,  you 
should  reconcile  it  if  you  can,  but  if  you  can- 
not reconcile  it,  then  you  should  believe 
those  witnesses  whom  you  deem  most  worthy 
of  belief,  taking  into  consideration  in  arriv- 
ing at  your  conclusion,  their  interest,  bias 
or  prejudice.  If  any,  and  also  their  oppor- 
tunity of  knowing  that  about  which  they  are 
testifying. 

It  is  for  you  to  say  whether  or  not  tbe  evi- 
dence produced  has  satisfied  you  beyond  a 
reasonable  doubt  of  the  guilt  of  tbe  defend- 
ant. 

Verdict,  guilty  with  a  recommendation  of 
mercy. 
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PENNEMORXl  T.  ARMSTRONG. 

(Superior   Court   of   Delaware.      New    Castle. 
Dec.  2,  1915.) 

1.  Srebiffs    and    Conbtables    ^s>93— Pbo- 
CESS  AS  Fboieotion— Seabch  Wabbant^- 

AI.TBRATION. 

The  constable,  liaving  a  search  warrant  for 
a  particular  house,  cannot  justify  his  search  of 
another  house  by  altering  the  warrant  to  include 
the  house  searched,  and  liis  act  in  so  doing  was 
wrongful. 

[Ed.  Note.— For  other  cases,  see  Sherifb  and 
ConsUbles,  Cent  Die  SS  143-157;  Dec.  Dig. 
«=»»8.] 

2.  Shebiffs  AMD  Constables  4=>99— Seabch 

WITHOUT  A  WaBBANT— '•TRESPASSBB." 

If  a  constable  enters  a  dwelling  house  occu- 
pied by  another  against  the  tatter's  will  to 
search  for  stolen  property  without  a  warrant,  he 
is  a  "trespasser,  and  liable  in  damages  to  the 
person  injured. 

[Eld.  Note.— For  other  cases,  see  Sheriffs  and 
Constables.  Cent  Dig.  f$  137-139,  141;  Dec. 
Dig.  «=»99. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Trespasser.] 

3.  SCABCHKS  AND  SbIZTTBES  «=37  —  SEABCH 
WITHOUT  A   WABBANT— TBEBPASSER. 

In  such  a  case  the  person  who  procures  the 

search  and  accompanies  the  o£Scer  in  making 

it  is  also  a  "trespasser,"  and  liable  in  damages. 

[Ed.  Note. — For  other  cases,  see  Searches  and 

Seizures,  Cent  Dig.  f  6;   Dec.  Dig.  «=s>7.] 

4.  Seabches  and  Sbizubes  ^=»7  —  Seabch 

WITHOUT      WaBBANT— INCBIMINATINO      EVI- 
DENCE. 

No  amount  of  suspicion  or  incriminating 
evidence  will  justify  a  search  of  a  house  for 
stolen  goods  without  a  search  warrant  to  search 
that  particular  house,  unless  the  occupant  con- 
sents. 

(Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  S  5;  Dec.  Dig.  <8=>7.] 

5.  Seabohkb  and  Sxizubes  «=>7  —  Seabch 
WITHOUT  Wabbart— Consent  of  Ocoufaht 
— "Tbespass." 

Search  of  a  dwelling  house  with  the  consent 
•f  the  owner  and  occupant  in  a  peaceable  man- 
ner and  without  damage,  although  withont  a 
warrant,  is  not  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  §  6;  Dec.  Dig.  <8»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespass.] 

6.  Seabches  and  Seizubks  «=>7  —  Seabch 
WITHOUT  Warban't— Consent  Undbb  Mia- 

AFPBEHENSION. 

Though  plaintiff,  under  a  mistaken  appre- 
hension that  the  officer  had  a  warrant  to  seiurch 
bis  house,  voluntarily  consented  to  the  search, 
which  was  made  in  a  peaceable  manner  without 
damage  to  the  plaintiff's  property,  he  could  not 
recover ;   there  being  no  trespass. 

[Rd.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  g  5;   Dec.  Dig.  «=»7.] 

7.  Shbbiffs  and  Constables  4s»140  — 
Seabch  without  Wabbaniv-Quxstion  fob 

JUBT. 

Where  the  search  by  a  constable  without 
warrant  is  not  denied,  it  is  a  question  for  the 
jury  whether  the  householder  voluntarily  con- 
sented to  the  search. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {{  30S-313;  Dec.  Dig. 
<e=>140.] 


&  Shebitfb  aitd  Coksiabixs  «sb139  — 
Seabch  witbout  Wabbant— Noiomal  Dax- 

AOCS. 

Where  the  plaintiff  in  an  action  against  a 
constable  and  another  for  trespass  did  not  volun- 
tarily consent  to  the'  search,  ne  was  entitled  at 
least  to  nominal  damages. 

[Ed.  'Note.— For  other  casesL  see  Sheriffs  and 
Constables,  Cent  Dig.  {(  297-307;  Dec.  Dig. 
<»s>138.] 

9.  Seabches  and  Seizubes  4=>3— Actions 
roB  Wbongful  Seabch— Dahages—Mkas- 
UBE  OF  Damages. 

The  measure  of  damages  in  an  actidn  of 
trespass  for  unlawfully  entering  and  searching 
the  dwelling  of  another  is  reasonable  compensa- 
tion for  the  injuries  to  his  property,  to  his  repu- 
tation, and  to  his  feelings,  and  for  any  disturb- 
ance of  his  family,  but  exemplary  damages  may 
also  be  recovered  where  the  one  making  a  search 
acted  with  malice. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  ^  6 ;   Dec.  Dig.  <&=>&] 

10.  Seabches  and  Seizubes  9=»8— Actions 
FOB  Wbongful  Search — Damages— Puni- 
tive Damages — Question  fob  Jubt. 

In  an  action  for  trespass  committed  <n  * 
wrongful  search  without  warrant,  the  question 
is  for  the  jury  whether  any  malice  has  been 
shown  to  warrant  punitive  damages,  which  can 
only  be  awarded  wnere  the  defendant's  conduct 
was  wanton,  gross,  or  malicious. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  i  6 ;   Dec.  Dig.  «=»S.] 

11.  Evidence  «=9588— Weight  of  Txstimont 
— Dutt  fob  Jubt. 

In  an  action  of  trespass  for  a  wrongful 
search  without  a  warrant,  the  jury  is  the  ex- 
clusive judge  of  the  weiglit  and  value  of  the 
testimony,  which  it  most  reconcile,  if  possible, 
and,  if  not,  must  weigh  the  testimony  upon  the 
appearance  of  the  witnesses,  their  apparent 
fairness,  their  manner  on  the  stand,  their  ability 
to  testify,  and  their  knowledge  of  the  things  to 
which  they  testify. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2437 :  Dec.  Dig.  <&=3588 ;  Witness- 
es, Cent  Dig.  $  1164.] 

12.  Evidence  «=»596  —  Quantum  of  Evi- 
dence. 

In  civil  actions  the  verdict  of  the  jury  must 
be  based  upon  the  preponderance  or  greater 
weight  of  the  testimony,  and  not  necessarily 
upon  the  greater  number  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |f  2446-2448 ;  Dec.  Die.  «=>696.] 

Action  by  Robert  J.  Fennemore  against 
Frank  M.  Armstrong  to  recover  damages  for 
trespass  by  an  Illegal  search  of  bis  dwelling 
house.    Verdict  for  defendant 

Argued  before  BOYCE  and  RICE,  JJ. 

Levin  Irving  Handy  and  WUbur  L.  Adams, 
both  of  Wilmington,  for  plaintiff.  Daniel  O. 
Hastings  and  Clarence  A.  Southerland.  both 
of  Wilmington,  for  defendant 

BOTCE,  J.,  charging  the  jury: 
Gentlemen  of  the  jury :  This  Is  an  actloa 
of  trespass  brought  by  Robert  J.  Fennemore 
against  Frank  Armstrong  to  recover  damag- 
es for  Injuries  to  bis  property,  reputation  and 
feelings,  occasioned  by  an  alleged  illegal 
search  of  his  dwelling  house  and  premises. 

Section  3983,  Revised  Code  of  1915,  pro- 
vides that: 
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"Any.jiutlca  of  the  peace,  or  other  magistrate 
authorized  to  issue  warrants  in  criminal  cases, 
uay,  within  the  limita  of  his  jurisdiction,  issue 
hia  warrant  to  search  any  house,  or  place,  for 
property  stolen.    •    •    • 

"The  application,  or  complaint,  shall  be  in 
writing,  signed  by  the  complainant  and  verified 
by  his  oath,  or  affirmation.  It  shall  designate 
the  house  or  place,  to  be  searched,  and  the  owner, 
or  occupant  thereof  (if  any),  and  shall  describe 
the  things  •  •  •  sought,  as  particularly  as 
may  be,  and  shall  substantially  allege  the  of- 
fense committed  *  *  *  in  relation  to  such 
♦  •  ♦  thing  •  •  •  for  which  said  search 
is  made,  and  that  the  complainant  has  probable 
cause  to  suspect,  and  does  suspect  that  the  same 
la  concealed  in  the  house  or  place  designated. 

"The  warrant  may  be  directed  to  any  proper 
officer  •  •  •  for  service;  It  shall  recite  the 
essential  facts  alleged  in  the  complaint,  and  may 
be  made  returnable,"  etc. 

A  Justice  of  the  peace,  in  whose  jarlsdlc- 
tlon  the  plalntlfT  resided  at  the  time  of  the 
grievances  complained  of  In  this  action,  did, 
tilion  the  complaint  of  a  county  constable, 
made  upon  Information  of  the  defendant  by 
a  'phone  message.  Issue  a  warrant,  in  snb- 
Btantlal  compliance  with  the  statute,  to  search 
tbe  honse  and  premises  of  one  Thomas  Bid- 
die  for  stolen  chickens,  the  property  of  tbe 
defendant ;  and  directed  the  warrant  to  said 
constable  for  service.  The  right  of  search 
under  the  warrant  was  confined  to  the  dwell- 
ing and  premises  of  Thomas  Biddle,  and  did 
not  authorize  the  search  of  the  plaintiff's  res- 
idence. 

It  is  not  claimed  for  the  defendant  that 
the  constable,  who,  together  with  the  de- 
fendant, made  search  of  the  plaintiff's  house 
and  premises.  In  the  daytime  between  twelve 
and  one  o'clock,  In  the  latter  part  of  Novem- 
ber, A.  D.  1913,  shortly  before  the  time  laid 
in  the  dedaralion,  had  a  warrant  for  that 
purpose. 

The  claim  is  made,  however,  that  the  con- 
stable, after  having  received  tbe  warrant, 
directed  to  him  by  tbe  justice,  in  company 
with  another,  met  tbe  defendant  and  two 
or  three  others  at  the  place  appointed  by  the 
defendant,  near  the  home  of  tbe  plaintiff, 
and  learning  that  the  defendant,  for  reasons 
which  have  been  detailed  to  you,  suspected 
tbat  tbe  stolen  chickens  were  within  tbe 
bpnse  and  premises  of  the  plaintiff,  they  all 
went  to  tbe  home  of  tbe  plaintiff  where  they 
found  him  standing  In  the  kitchen  door,  bis 
housekeeper  and  two  others  being  in  tbe 
Ititchen,  and  another  in  the  yard  near  by. 
Tbat  after  some  conversation  with  the  plain- 
tiff, the  constable  Informed  him  that  chickens 
of  tbe  defendant  Iiad  been  stolen,  and  that 
he  desired  to  searcu  his  bouse;  that  tbe 
plaintiff  told  him  to  make  the  search  and 
find  the  chickens  if  be  could,  and  stood  aside 
and  allowed  the  constable  and  the  defendant 
to  pass  into  and  searcb  the  house;  that 
having  made  tbe  search  and  on  coming  out 
of  tbe  bouse  without  finding  the  chickens, 
tbe  plaintiff  demanded  to  see  their  warrant 
for  searching  bis  house.  This  tbe  constable 
declined. 

On  tbe  oOiex.  band,  it  is  claimed  for  tbe 


plaintiff  that  he  demanded  to  see  the  war- 
rant before  the  search  was  made,  and  that  be 
did  not  give  bis  consent  to  have  bis  bouse 
searched  without  tbe  production  of  tbe  war- 
rant 

[1]  Tbe  constable  admits  tbat  be  did  not 
have  a  warrant  to  search  the  house  of  the 
plaintiff,  but  tbat,  after  going  to  his  home 
and  before  returning  tbe  warrant  to  the 
Justice  issuing  it,  tbe  name  of  tbe  plaintiff 
was  Inserted  in  the  warrant.  This,  of  course, 
be  had  no  right  to  do. 

[2,  3]  If  a  constable  enters  tbe  dwelling 
house  in  tbe  occupancy  of  another  against 
the  latter's  wUl  for  the  purpose  of  searching 
for  stolen  property  without  a  warrant  there- 
for, be  is  a  trespasser  and  liable  in  damages 
to  tbe  person  injured.  So  too  is  tbe  person 
procuring  such  search  and  accompanying  tbe 
officer  In  making  the  same,  a  trespasser  and 
liable  in  damages;  for  under  such  drcum- 
stances  tbe  acts  of  each  are  illegal. 

[4]  No  amount  of  suspidcm  or  incriminat- 
ing evidence  will  Justify  any  search  of  a 
residence  for  stolen  goods  without  a  searcb 
warrant  having  been  issued  to  searcb  that 
particular  bouse,  unless  tbe  occapant  ydun- 
tarlly  consents  thereto. 

[C]  It  is  not  a  trespass  to  search  a  dwelling 
for  stolen  property  without  a  warrant,  if 
the  owner  and  occupant  consents  thereto, 
provided  the  searcb  is  made  in  a  peaceable 
manner  and  without  damage  to  the  property. 

[t,  7]  If  the  plaintiff,  whether  believing 
tbe  ofiSoer  had,  or  bad  not,  a  warrant  to 
searcb  bis  dwelling,  voluntarily  consented  to 
the  searcb  made  by  the  officer  and  the  de- 
fendant, and  if  the  search  was  made  in  a 
peaceable  manner  without  damage  to  tbe 
property  of  the  plaintiff  there  can  be  no  re- 
covery in  tliis  case ;  for  there  can  be  no  tres- 
pass under  such  circumstances.  Where,  as 
In  this  case,  it  Is  not  denied  tbat  the  plain- 
tiff's dwelling  was  searched  for  stolen  proper- 
ty by  the  defendant  in  company  with  the 
constable  without  a  warrant  therefor,  it  is 
for  you  to  determine  from  all  the  evidence 
whether  the  plaintiff  voluntarily  consented 
to  the  search. 

[I]  If  tbe  plaintiff  did  not  voluntarily  con- 
sent to  tbe  search,  yotir  verdict  should  be 
for  tbe  plaintiff,  at  least,  for  nominal 
damages. 

[I]  Tbe  measure  of  compensatory  damages 
in  an  action  of  trespass  for  unlawfully  en- 
tering and  searching  the  dwelling  and  prem- 
ises of  another  is  such  a  sum  as  will  reason- 
ably compensate  the  injured  party  for  in- 
juries to  his  property,  if  any,  and  for  injuries 
to  bis  reputation  and  feelings,  and  for  any 
disturbance  of  his  family. 

Exemplary  damages  may  be  recovered  In 
an  action  of  this  kind  where  it  is  shown 
tbat  the  defendant  in  malting  a  searcb  for 
stolen-  property,  without  a  warrant,  and  with- 
out tbe  consent  of  the  owner,  acted  with 
malioa. 
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[10]  Whether  any  malice  has  been  shown 
snch  as  to  warrant  panltlve  damages,  If  yon 
should  find  for  the  plaintiff,  you  are  to  de- 
termine from  all  the  facts  and  circumstances 
of  this  oase.  To  warrant  such  damages 
It  should  appear  that  the  conduct  of  the  de- 
fendant was  wanton,  gross,  or  malicious. 

[11,12]  Gentlemen,  you  are  the  exclusive 
Judges  of  the  weight  and  value  of  the  testi- 
mony of  the  witnesses,  and  where  there  is 
conflict  In  the  evidence,  as  in  this  case,  yon 
are  first  to  reconcile  that  conflict.  If  you 
can.  If  yon  cannot,  you  are  to  give  credit 
to  those  witnesses,  whom,  from  all  the  cir- 
cumstances— the  appearance  of  the  witnesses, 
their  apparent  fairness,  their  manner  on  the 
stand,  their  ability  to  testify,  and  their 
knowledge  of  the  things  to  which  they  testi- 
fy— you  deem  most  worthy  of  credit;  and 
reject  that  part  of  the  testimony  wliidi  yon 
deem  to  be  unworthy  of  credit.  In  civil 
actions  your  verdict  should  t>e  based  upon 
the  preponderance,  or  greater  weight,  of  the 
testimony,  and  not  necessarily  upon  the 
greater  number  of  witnesses.  You  are,  there- 
fore, to  decide  this  case,  under  the  evidence, 
in  favor  of  that  party  for  whom  there  Is  the 
greater  weight  or  preponderance  of  the  tes- 
timony. 

Verdict  for  defendant 


STATE  V.  ACETO. 

(Court  of  General  Sessions  of  Delaware.    New 

Castie.    Nov.  9,  1915.) 

1.  Cbiminai.  Law  i3=s>576  —  Dibchaboe  roB 

DBIJlT— CONTIN  U  ANCKS . 

Rev.  Code  1915,  $  4847,  has  no  applica- 
bility, SO  as  to  entitle  defendant  to  a  directed 
verdict,  because  of  the  case  having  been  twice 
continaed  over  the  term,  without  regard  to  who 
obtained  the  continaances ;  the  court  not  having 
lost  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1297-1304;  Dec.  Dig.  «8=3 
67&] 

2.  B<MBEZZLEMENT  4=>10— RELATION  OFAQKKT 

OB  Sbbvant. 

To  constitute  the  relation  of  agent  or  serv- 
ant within  the  embezzlement  statute  (Rev.  Code 
1915,  §  4751),  it  is  unnecessary  that  there  be 
more  than  one  act  authorized  or  one  transaction 
undertaken  for  the  principal  or  employer. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, (3ent  Dig.  S  8;   Dec.  Dig.  «=»10.] 

3.  Cbiminal    Law    «=3561  —  "Reasonable 
Doubt." 

By  "reasonable  doubt"  is  not  meant  a  mere 
vague,  fanciful,  whimsical,  or  speculative  doubt, 
but  a  real,  substantial  doubt  growing  out  of  the 
evidence  or  lack  of  evidence  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cient.  Dig.  t  1267 ;   Dec.  Dig.  i3=»561.] 

Pasquale  Aceto  was  Indicted  for  the  em- 
bezzlement of  the  proceeds  of  a  checli  for 
three  hundred  and  eighty-five  dollars,  drawn 
to  the  order  of  Maria  Santa  Conde,  the  pros- 
ecuting witness,  by  William  H.  Heald,  Esq., 
her  attorney,  which  check  she  delivered  to 
the  accused,  upon  hia  suggestion,  to  have  the 


same  cashed  for  her  and  return  to  her  tbe 
proceeds  thereof.    The  accused  claimed  tbat 
he  returned  part  of  the  proceeds  of  the  chedc 
and  borrowed  the  balance. 
Argued  before  BOTCE  and  RICE,  JJ. 

Armon  D.  Chaytor,  Jr.,  Deputy  Atty.  Gten., 
for  the  State.  James  Saulsbnry,  of  Wilmlng- 
ton,  for  defendant. 

[I]  At  the  conidusion  of  the  state's  testi- 
mony, counsel  for  the  accused  moved  the 
court  to  instruct  the  Jury  to  render  a  verdict 
of  not  gnUty,  because  according  to  the  rec- 
ord the  Indictment  was  found  at  the  Novem- 
ber term,  1914,  at  which  the  defendant  enter- 
ed a  plea  of  not  guilty ;  that  subsequently  at 
the  same  term  the  case  was  continued  to 
the  January  term,  1915,  next  following ;  tbat 
at  that  term  It  was  again  continued  to  tbe 
March  term  next  following;  that  at  tbat 
term  It  was  retired  by  the  Attorney  General ; 
that  at  the  October  term,  next  following.  It 
was,  on  motion  of  the  Attorney  General,  or- 
dered restored  to  the  docket  for  trial,  and 
was  then  continued  with  capias  returnable 
to  the  present  November  term.  It  was  con- 
tended that  each  and  every  continoance  bad 
been  made  upon  the  application  of  the  state 
and  not  of  the  defendant. 

The  record  did  not  show  on  whose  applica- 
tion the  several  continuances  had  been  made. 

Counsel  for  the  accused  relied  upon  State 
V.  McDanlel,  4  PennewiU,  107,  64  AtL  1056, 
and  on  section  4847,  Revised  Ck>de  of  1915. 

The  Deputy  Attorney  General  replied  that 
the  fact  that  the  record  la  silent  as  to  who 
made  the  applications  to  continue  did  not 
show  anything  besides  being  immaterial,  and 
opposed  the  motion. 

BOTCE,  J.  We  do  not  think  that  section 
4847,  Revised  Code  of  1915,  applies.  The 
court  has  not  lost  Jurisdiction  of  the  case. 
The  application  to  instruct  the  Jury  as  re- 
quested is  denied 

BOYCB,  J.,  chargbig  the  Jury: 

Gentlemen  of  the  Jury:  This  Indictment  Is 
found  under  section  4751,  Revised  Code  of 
1916,  which  reads: 

"Every  cashier,  servant,  agent,  or  clerk  to  any 
person,  or  to  anybody  corporate,  or  being  em- 
ployed for  the  purpose,  or  in  the  capacity  of  a 
cashier,  servant,  agent,  or  clerk,  by  any  person 
or  body  corporate,  who  shall  embezzle,  fraudu- 
lently abstract,  or  misapply  any  money,  goods, 
bill,  note,  bond,  cheque,  evidence  of  debt,  or 
other  valuable  security,  or  effects,  which,  or  any 
part  whereof,  shall  be  delivered  to,  or  received, 
or  taken  into  possession  by  him,  or  to  which  he 
has  access  for,  or  in  the  name,  or  on  account  of 
his  master,  or  employer,  although  such  money, 
goods,  bill,  note,  bond,  cheque,  evidence  of  debt, 
or  other  valuable  security,  or  «Sects,  was  not 
received  into  the  possession  of  his  cashier,  serv- 
ant, agent,  clerk,  or  other  person,  so  employed, 
shall  be  deemed,"  etc. 

The  indictment  contains  four  counts.  The 
first  charges   the  accused   with  having  re- 


4s9For  other  caaea  ua  same  topic  and  KET-NTJMBBE  in  all  Kay-Numbered  Digests  and  Indexea 


Digitized  by 


Google 


DeU 


STATB  y.  MAIOA 


207 


celved  ontain  moneja  of  tbe  prosecuting  wlt- 
neas  of  the  value  of  three  hundred  and 
elghty-flTe  dollars  as  her  agent  and  while  so 
employed  as  agent  be  embezzled  the  same; 
the  third  charges  him  with  having  received 
the  money  as  her  agent,  and  while  so  em- 
ployed as  agent  be  misapplied  the  same;  the 
second  charges  him  with  having  received  the 
money  as  servant  of  the  prosecuting  witness 
and  while  so  employed  as  her  servant  he- em- 
bezzled the  same;  and  the  fourth  charges 
him  with  having  received  the  money  as  her 
servant  and  while  so  employed  as  servant 
he  misapplied  the  same. 

We  cannot  charge  you  upon  the  facts  ad- 
duced before  you.  They  are  for  your  ex- 
ctnstve  consideration.  Xou  are  the  sole 
Judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  and  value  of  their  testi- 
mony. You  must  apply  the  testimony  as 
yon  find  It  to  the  law  as  we  shall  annonnoe 
it  to  you. 

The  ofFense  charged  is  purely  statutory 
and  Is  disttngnished  from  the  crime  of  lar- 
ceny. It  consists  in  the  unlawful,  fraudu- 
lent conversion  or  misapplication  by  one  per- 
son of  another's  property,  in  his  lawful  pos- 
session, to  his  own  use  and  benefit,  thereby 
depriving  the  true  owner  thereof  without  the 
latter's  consent  So  if  the  property  of  a 
person  Is  entrusted  to  the  care  or  custody  of 
another,  and  the  person  to  whom  the  same 
Is  entrusted  fraudulently  appropriates  it 
instead  of  applying  it  to  the  purpose  for 
wbldi  he  accepted  it,  the  misapplication  con- 
stitates  the  ofCense  of  embezElement.  If  the 
prosecuting  witness  engaged  the  accused  as 
her  agent  or  servant  to  obtain  cash  on  the 
check,  In  evidence  before  you,  and  then  to 
return  the  proceeds  thereof  to  her,  and  he 
failed  to  discharge  the  trust  reposed  In  him 
by  converting  the  same  to  his  own  use,  with- 
out her  consent,  he  would  be  guilty  of  em- 
bezzlement; and  no  subsequent  arrangement 
l)etween  the  parties  would  in  anywise  affect 
the  right  of  the  state  to  prosecute  for  the 
offense.  So  that  If  the  accused  accepted  the 
check  for  the  purpose  of  having  it  cashed 
and  return  the  proceeds  thereof  to  the  pros- 
ecuting witness,  but  Instead  of  doing  so  he 
applied  it  to  his  own  ose  or  any  part  thereof, 
without  her  consent,  the  offense  charged  in 
this  indictment  has  been  established. 

[2]  In  order  to  constitute  the  relation  of 
agent  or  servant  within  the  meaning  of  the 
statute,  it  is  not  necessary  that  there  should 
be  more  than  one  act  authorized,  or  more 
than  the  undertaking  of  a  single  transaction 
for,  or  in  the  name,  or  on  the  account  of  the 
Drlndpal,  or  employer. 

Every  person  accused  of  crime  comes  to 
bla  trial  with  the  presumption  of  innocence 
In  his  favor  which  means  that  the  state  must 
establish  every  essential  element  of  the 
crime  charged  to  the  satisfaction  of  the  Jury 
beyond  a  reasonable  doubt    Whenever  this 


is  done.  In  view  of  all  the  evidence  In  the 
case,  tbe  presumption  is  overcome. 

[3]  By  reasonable  doubt  is  not  meant  a 
mere  vague,  fanciful,  whimsical,  or  specula- 
tive doubt,  but  a  real,  substantial  doubt 
growing  out  of  the  evidence,  or  lack  of  evi- 
dence, in  the  case. 

Where  there  Is  conflict  in  the  testimony, 
as  in  this  case,  it  is  the  duty  of  the  Jury  to 
reconcile  it  if  they  can.  If  they  cannot, 
then  they  should  accept  that  portion  of  the 
testimony  which  seems  to  them  to  be  worthy 
of  credit  and  to  reject  that  which  they 
deem  to  be  unworthy  of  credit  So  that  if 
under  all  the  evidence  presented  to  you,  you 
find  that  the  prosecuting  witness  did  deliver 
to  the  accused  the  check  for  the  purpose  as 
claimed  by  her — that  is  for  the  purpose  of 
having  the  check  cashed,  and  the  proceeds  to 
be  paid  to  her — and  the  accused  failed  to  do 
so,  but  converted  the  proceeds,  or  any  part 
thereof,  to  his  own  use  against  her  consent, 
then  your  verdict  should  be  guilty.  If  on  the 
other  hand,  you  should  find  from  the  evi- 
dence that  the  check  was  delivered  to  the  ac- 
cused as  and  for  a  loan  to  him,  or  if  you 
should  entertain  a  reasonable  doubt  as  to  his 
guilt  of  the  crime  charged,  then  your  ver- 
dict should  be  not  goUty. 

Verdict,  not  guilty. 


STATE!  V.  HAIDA. 

(Court  of  General  Sessions  of  Delaware,  Neiw 
CasUe.    Oct  11,  191B.) 

SonouT  «=s>1—Offenbb— Nature  —  "OantB 

Against  Natube." 

Copulation  through  the  mouth  oonstituteB 
the  offense  denonnced  by  Bev.  Code  1915,  c 
153,  {  7,  as  the  detestable  "crime  against  na- 
ture,    which  is  synonymous  with  "sodomy." 

[Ed.  Note. — For  other  cases,  see  Sodomy, 
Cent  Dig.  Si  1,  2;    Dec.  Di«.  <3=3l. 

For  other  definitions,  see  Words  and  Pbras- 
es.  First  and  Second  Series,"  Crime  against 
Nature;   "Sodomy."] 

Argued  before  CONBAD  and  HBISEL,  JJ. 

Armon  D.  Chaytor,  Jr.,  Dep.  Atty.  Gen., 
for  the  State.  David  J.  Belnhardt,  of  Wil- 
mington, for  defendant. 

Anthony  Maida  was  charged  In  the  indict- 
ment for  sodomy,  alleged  to  have  been  com- 
mitted by  the  use  of  the  mouth.  In  the  act 
of  copulation. 

On  motion  to  qnash  the  Indictment  on  the 
ground  that  the  offense  as  charged  did  not 
constitute  sodomy  or  the  crime  against 
nature. 

CONBAD,  X  (delivering  the  opinion  of  the 
coturt).  The  indictment  charges  sodomy  and 
alleges  that  defendant  was  guilty  of  tbe 
crime  against  nature  by  use  of  the  mouth 
in  the  act  of  copulation. 

The  defendant  is  indicted  under  section  7, 
chapter  153,  Bevlsed  Code  1915,  which  says, 
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"Whoeycr  shall  commit  fhe  crime  against 
nature  shall  be  deemed  guilty  of  felony." 
The  crime  against  nature  and  sodomy  seem 
to  be  synonymous,  but  neither  is  defined  by 
out  statute. 

The  early  case  of  Rex  ▼.  Jacobs,  Crown 
Cases,  331,  held  that  Inserting  the  private 
parts  in  the  mouth  was  not  sodomy.  Most 
of  the  text-writers  cite  that  case  as  authori- 
tative, but  the  recent  decisions  of  courts 
in  this  country  tend  to  the  contrary. 

In  State  v.  Start  (1913)  65  Or.  178,  132 
Pac.  512,  46  L.  R.  A.  (N.  S.)  266,  the  Supreme 
Court  of  Oregon  discusses  the  subject  fully. 
It  quotes  the  common-law  definition  of  the 
crime  against  nature  to  be  "All  unnatural 
carnal  copulation'  whether  with  men  or 
beast,"  and  holds  that  it  is  self-evident  that 
the  use  of  any  unnatural  opening  for  sexual 
copulation  is  against  the  design  of  the  the 
human  body,  and  that  an  imnatural  coition 
takes  place  in  annum  or  In  os,  as  the  moral 
flithlness  and  iniquity  against  which  the  stat- 
ute is  aimed  is  the  same  in  both  cases. 

The  case  of  State  v.  Fenner  (1914)  166  N. 
C.  247,  80  S.  E.  970,  the  Supreme  Court  of 
North  Carolina  says,  "We  are  satisfied  that. 
If  the  baser  form  of  the  abominable  and 
disgusting  crime  against  nature  (1.  e.,  by  the 
mouth)  had  prevailed  in  the  days  of  the 
early  common  law,  the  courts  of  England 
could  well  have  held  that  that  form  of  the 
offense  was  included  in  the  current  definition 
of  the  crime  of  sodomy,"  and  the  court  held 
that  carnal  knowledge  of  another  by  Insert- 
ing the  private  parts  in  the  mouth  was  in- 
dictable under  the  North  Carolina  statute, 
which  Is  substantially  the  same  as  the  Dela- 
ware statute. 

For  the  reasons  quoted  from  the  two  above 
cases,  which  to  oar  minds  are  convincing, 
coupled  with  the  fact  that  there  is  no  limi- 
tation In  our  statute  as  to  the  means  where- 
by the  crime  may  be  committed,  we  are  con- 
strained to  hold  that  the  allegations  of  the 
Indictment  before  us  are  sufficient,  and  the 
crime  'sufficiently  charged. 

'We  therefore  deny  the  motion  to  quash 
the  Indictment 


CARROLL  v.  WHAT  CHEER  STABLES  CO. 
(No.  329.) 

(Supreme  Court  of  Rhode  Island.    Jan.  5, 19X6.) 

1.  Masteb  and  Sbbvant  9=»87%,  New,  voL 
16  Key-No.  Series — Wobeuen's  Compensa- 
tion—Driveb  Falling  From  Hack — Dis- 
eased Condition— "Accident  Abisino  Out 

OF  HIS  EmPLOTMBNT," 

Where  a  hack  driver  in  the  employment  of 
defendant  stable  company  which  had  elected  to 
becomn  subject  to  the  Workmen's  Compensation 
Act  (Piib.  Laws  1912,  c.  831),  was  pitched  from 
his  seat  by  the  motion  of  the  hack  while  driving 
and  while  helpless  from  dizziness  or  unconscious- 
ness, occasioned  by  a  disease  from  which  he  was 
suffering,  be  was  entitled  to  compensation  for 
the  resulting  injuries,  since  his  fall  was  an  "ac- 
cident arising  out  of  his  employment"  within  the 
meaning  of  article  I,  i  1,  of  the  act 


2..  Masteb  and  Sbbvaitt  4=3260%,  New,  voL 
16  Key-No.  Series— WoBKUEif's  CoiIpbnsa- 

TION— FiRDINO     OF     Fact— WHEN     COMOLU- 
SIVE. 

'Where,  in  an  action  by  the  driver  for  snch 
injuries,  the  evidence  showed  that  the  fall  from 
the  hack  was  partly  the  result  of  a  positive 
pitching  of  the  driver  from  his  seat  by_  the  mo- 
tion of  the  vehicle,  and  not  the  mere  inert  col- 
lapse of  an  nnconsciouB  man,  the  finding  of  the 
court  below  that  petitioner  "received  a  personal 
injury  by  an  accident  arising  out  of  *  *  • 
said  employment"  will  not  be  disturbed,  since 
the  act  provides  that  findings  of  fact  in  the  ab- 
sence 01  fraud  shall  be  condusive. 

8.  Masteb  ahd  Sksvant  «=»87%,  New,  voL 
16  Key-No.  Series— Wobkmin'b  Compensa- 
tion— Accident— Pboximatb  Cattsb. 

Whether  in  such  a  case  the  accident  arose 
"ont  of"  the  employment  within  meaning  of 
Laws  1912,  c.  831,  art  I,  i  1,  is  to  be  detemdned 
by  ascertaining  whetlier  the  proximate  cause  of 
the  injuries  received  was  an  element  of,  or  arose 
out  of,  the  employment,  as  disassociated  from 
the  fact  that  such  proximate  cause  was  set  in 
motion  or  aided  by  i>etltloner's  diseased  condi- 
tion as  the  remote  cause. 

'V^incent  J.,  dissenting. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  of  1912  by  William  Carroll 
to  recover  for  personal  injuries,  opposed  by 
the  What  Cheer  Stables  Company,  employer. 
From  an  award  of  damages,  the  'What  Cheer 
Stables  Company  appeals.    Affirmed. 

Mumford,  Huddy  &  Emerson  and  E.  Butler 
Moulton,  all  of  Providence,  for  appellant 
Harold  W.  Thatcher,  Frank  H.  Swan,  and 
EMwards  &  Angell,  all  of  Providence,  for 
respondent 

PARKHURST,  J.  [1]  Thte  cause  comes 
before  this  conrt  on  respondent's  appeal 
from  a  decree  entered  by  Mr.  Justice  Tanner 
in  the  superior  court  on  the  11th  day  ot 
May,  1915,  under  the  provisions  of  the  Work- 
men's Compensation  Act  so  called,  enacted 
by  PubUc  Laws  of  1912,  chapter  831.  la 
this  decree  it  is  recited  that  on  the  1st  day 
of  December,  1914,  the  petitioner,  William 
Carroll,  was  engaged  at  Providence,  Rhode 
Island,  in  the  employ  of  the  respondent. 
What  Cheer  Stables  Company,  and  had  beea 
engaged  in  this  employment  tor  the  space 
of  about  five  years;  that  said  Carroll  was 
not  engaged  in  domestic  service  or  agricul- 
ture at  the  time,  but  was  in  the  employ  of 
the  respondent  as  a  hack  driver,  and  on  the 
Ist  day  of  December,  1914,  while  engaged 
in  this  employ,  received  a  personal  injury 
by  accident  arising  out  of  and  in  the  course 
of  said  employment;  that  at  ^id  time  the 
company  had  elected  to  become  *ibject  to 
the  act,  and  the  employe  had  waived  his 
right  of  action  at  common  law;  that  the  in- 
jury was  not  occasioned  by  the  willful  in- 
tention of  the  employe  to  bring  about  the 
injnry  to  himself  and  did  not  result  from 
his   intoxication   while   on   duty;     that   the 
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caose  of  the  Injury  was  falling  from  the 
driver's  seat  of  a  hack  which  the  petitioner 
was  drlTlng  In  the  regular  course  of  his  em- 
ployment, the  fall  probably  being  due  to 
dizziness  or  nncoxtscloosness  Induced  by  a 
disease  from  which  he  was  suffering,  the 
evidence  showing  hernia,  hardening  of  the 
arteries,  and  Brlght's  disease;  that  the  In- 
juries were  a  broken  right  clavicle,  broken 
ribs,  and  shock  to  the  nervous  system,  ren- 
dering the  employe  totally  and  permanent- 
ly Incapacitated  for  work,  and  resulted  In 
the  permanent  total  Incapacity  of  said  Car- 
roll; that  at  the  time  of  said  Injury  the 
employe  was  receiving  wages  In  the  sum 
of  fl8  per  week,  working  7  days  a  week  with 
one  day  ott  In  each  4  weeks;  that  the 
amount  of  average  weekly  wages  at  the  time 
of  receiving  the  Injury  was  $10.73,  and  that 
the  sum  of  $28  Is  a  reasonable  charge  for 
medical  and  hospital  services  and  medicines 
required  by  the  employe  during  the  first  2 
weeks  after  the  Injury;  and  that  upon  the 
above  facts  the  What  Cheer  Stables  Com- 
pany should  pay  said  Carroll  the  sum  of 
$28  for  medical  services  and  medicines  as 
aforesaid,  and  the  further  sum  of  $6.36  per 
week  compensation  computed  from  the  1st 
day  of  December,  1814,  until  further  order 
of  the  court,  but  in  no  event  for  a  period  in 
excess  of  600  weeks.  Costs  were  awarded  In 
the  sum  of  $12. 

On  the  13th  day  of  May,  1915,  the  com- 
pany filed  with  Oie  clerk  of  the  superior 
court  a  "dalm  of  appeal  from  the  final  de- 
cree of  the  said  superior  court  entered  on 
the  lltb  day  of  May,  A.  D.  1915."  On  the 
27th  day  of  May  said  company  filed  with 
the  clerk  aforesaid  its  reasons  of  appeal 
wMch  are  In  substance,  and  without  stating 
them  In  full,  that  th^  decision  of  the  Justice 
and  the  decree  appealed  are  against  the  law 
and  the  evidence.  In  various  details. 

The  real  questton  raised  by  this  appeal 
arises  from  the  contention  of  the  respondent 
that  the  evidence  does  not  show  a  "per- 
sonal injury  sustained  by  accident  by  an  em- 
ploye arising  out  of  and  in  the  course  of  his 
employment,"  under  the  language  of  the 
statute  (Pub.  Laws  1912,  c.  831,  art  I),  sec- 
tion 1  of  whld)  reads  as  follows: 

"Section  1.  In  an  action  to  recover  damages 
for  personal  injury  sustained  by  accident  bv  an 
empIoy6  arising  out  of  and  in  the  course  of  his 
employment,  or  for  death  resulting  from  person- 
al injury  so  sustained,  it  shall  not  be  a  defense: 
(a)  That  the  employe  was  negligent;  (b)  tibat 
the  injury  was  caused  by  the  negligence  of  a 
fellow  employe;  (c)  that  the  employe  has  as- 
sumed the  risk  of  the  injury." 

The  respondent's  brief  proceeds  to  state  its 
contention  as  follows: 

"llis  is  the  section  of  the  act  which  defines 
those  industrial  accidents  which  the  Legislature 
liad  onder  consideration  and  BKainst  which  it 
•oaght  to  protect  the  employ^.  Hence,  to  entitle 
the  workman  to  compensation,  the  following 
elements  must  appear:  (1)  That  the  workman 
suffered  an  injury:  (2)  tnat  he  suffered  an  in- 
iary  by  'accident  ;  (S)  that  the  injury  and 
the  accident  arose  'out  of  the  employment ;  and 
(4)  that  the  injury  and  the  accident  aroae  in  the 
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course  of  the  employment.  By  this  language  the 
Legislature  intended  not  simply  that  the  'in- 
jury.' but  that  both  the  'injury,'  and  the  'acci- 
dent must  arise  out  of  and  in  the  course  of  the 
employment.  In  the  great  majority  of  cases  it 
would  be  impossible  to  separate  the  injury  and 
the  accident,  so  that  one  might  arise  out  of  the 
employment  while  the  other  would  not.  In  the 
case  before  us,  while  we  may  admit  for  the  sake 
of  argument  that  the  particular  injury — the  bro- 
ken collar  bone  and  ribs — were  caused  by  the 
fall,  and  that  the  fall  arose  out  of  and  in  the 
course  of  the  employment  because  the  petitioner 
at  that  moment  happened  to  be  sitting  on  the 
seat  of  his  cab,  it  by  no  means  follows  that  the 
'accident*  arose  'out  of  the  employment.  This, 
we  believe,  is  where  the  authorities,  which  will 
no  doubt  appear  on  the  petitioner's  brief,  have 
gone  astray.  That  the  ^accident'  occurred  'in 
the    course    of    the    employment    is    admitted. 

*  *  *  The  respondent  taJces  the  position  (1) 
that  there  is  no  evidence  to  support  the  finding 
of  the  iiresiding  justice  that  either  the  injury  or 
the  accident  arose  out  of  and  in  the  course  of 
the  employment,  and  (2)  that  such  finding  was 
against  the  law  since  the  I^gislaturu  never  in- 
tended that  act  to  apply  to  accidents  caused 
solely  by  a  workman's  previously  diseased  con- 
dition." 

The  only  respect  in  which  this  decree  is 
challenged  by  the  api^ellant  is  as  to  the  find- 
ing of  fact  that  the  petitioner  "received  a 
personal  Injury  by  accident  arising  out  of 

•  •  •  said  employment";  and  the  appel- 
lant contends  that  the  accident  was  solely 
due  to  the  previously  diseased  condition  of 
the  petitioner  and  not  at  all  to  the  employ- 
ment. 

It  must  be  obvious  that  the  petitioner,  as 
the  driver  of  a  hack,  seated  at  a  height  of 
four  or  five  feet  from  the  ground  ujion  a 
moving  vehicle  is  exposed  to  some  risk  of 
accident  which  would  not  be  Incident  to  an 
occupation  carried  on  by  a  person  seated  up- 
on the  ground  or  upon  a  stationary  platform. 
And  this  would  be  more  so  In  case  of  an  em- 
ploye subject  to  attacks  of  vertigo  or  dizzi- 
ness, or  of  temporary  unconsciousness.  Now 
although  there  is  some  evidence  that  the  pe- 
titioner admitted  that  he  had  an  attack  of 
dizziness  or  unconsciousness  Just  before  be 
fell,  and  that  caused  him  to  fall,  It  Is  to  be 
noted  that  there  Is  no  evidence  that  he  had 
ever  before  bad  such  an  attack  when  he  was 
driving ;  his  only  previous  disability,  so  far 
as  the  evidence  shows,  had  been  a  slight 
temporary  disability  due  to  displacement  of 
bis  truss,  when  at  work  harnessing  his  hors- 
es, and  which  required  him  to  lie  down  for  a 
few  minutes  to  readjust  his  truss;  and  he 
was  also  unable  on  account  of  his  rupture  to 
lift  trunks  on  or  off  his  hack.  There  is  no  evi- 
dence that  he  had  at  any  time  before  the  ac- 
cident had  any  disability  with  regard  to 
driving  his  horses  when  he  was  seated  upon 
the  carriage.  But  there  Is  direct  and  posi- 
tive evidence  from  a  witness  who  saw  him 
fall,  who  said,  "I  thought  •  •  •  that  the 
horses  ran  against  the  curbstone  and  he  fell 
off  headfirst" ;  that  "the  horses  was  coming 
down  the  side  of  the  sidewalk,  not  running 
but  not  coming  easy,  on  a  kind  of  a  gallop, 
and  the  first  thing  I  see  he  was  pitched  out 
headfirst  on  the  side,  that  way"  (iUustfat- 


Digitized  by 


Google        A 


210 


96  ATLANTIC  REPORTDB 


'(B.I. 


ing) ;  that  "he  was  pitched  up  on  the  side, 
half  on  the  sidewalk  and  half  on  the  hill." 

[2]  This  evidence  shows  that  the  petition- 
er's fall  was  more  than  the  mere  Inert  fall 
or  collapse  of  an  unconscious  man  (see  Lewis 
V.  Globe  Indemnity  Co.,  Mass.  Workman's 
Comp.  Cas.  1912-1913,  p.  48;  Sanderson  v. 
Same,  Id.  pp.  224,  229) ;  that  It  was  a  posi- 
tive throwing  or  pitching  of  the  driver  from 
his  seat  by  the  movement  of  the  hack  turning 
or  lurching  Into  the  gutter,  toward  or  against 
the  curbstone  and  might  have  happened  to  a 
driver  in  full  possession  of  his  senses;  and 
although  the  justice  of  the  superior  court  in 
his  rescript  does  not  allude  to  this  evidence, 
it  'is  to  be  presumed  that,  when  he  came  to 
enter  his  final  decree  and  decreed  that  peti- 
tioner "received  a  personal  injury  by  acci- 
dent arising  out  of  *  *  *  said  employ- 
ment," he  made  his  finding  upon  all  the  evi- 
dence before  him.  We  think  that  the  evi- 
dence above  quoted  therefore  was  such  as  to 
warrant  the  finding  of  fact  which  Is  here 
challenged,  and  that  under  the  decision  in 
JlUson  V.  Boss,  38  R.  I.  145,  94  Atl.  717  (July 
2,  1915),  we  should  not  be  Justified  in  setting 
aside  the  decree  upon  this  ground,  since  the 
act  provides  that  findings  of  fact.  In  the  ab- 
sence of  fraud,  shall  be  conclusive. 

The  evidence  does  not  show,  as  claimed 
by  the  appellant,  that  the  petitioner's  fall 
was  "caused  solely  by  the  workman's  previ- 
ously diseased  condition,"  nor  does  the  Jus- 
tdce  of  the  superior  court  so  decide ;  the  Jus- 
tice says  in  his  decree  "the  fall  probably 
being  due  to  dizziness  or  unconsciousness  in- 
duced by  a  disease  from  which  he  was  suf- 
fering," etc.  But  the  decree  also  finds  that 
the  accident  was  one  "arising  out  of  *  •  • 
said  employment" ;  there  is  at  least  as  much 
evidence  that  the  fall  was  due  to  an  unex- 
pected and  accidental  lurch  of  the  hack  into 
the  gutter  and  towards  or  against  the  curb- 
stone, as  that  It  was  due  to  dizziness  or  un- 
consciousness induced  by  disease.  It  seems 
to  this  court  that  the  decision  and  the  decree 
appealed  from  embody  a  conclusive  finding 
of  fact  that  dizziness  or  unconsciousness  was 
not  the  sole  cause  of  the  fall,  and  that  there 
was  evidence  from  which  the  Justice  could 
find  as  he  did  that  the  accident  arose  out  of 
the  employment. 

[3]  Several  cases  have  been  dted  on  be- 
half of  the  petitioner  where  it  appeared  that 
the  claimant  had,  prior  to  the  accident,  been 
suffering  from  disease,  and  where  it  ap- 
peared that  the  diseased  condition  predispos- 
ed the  claimant  to  the  accident  which  occur- 
red, and  where  it  has  nevertheless  been  held 
that  the  claimant  was  entitled  to  recover.  In 
a  very  well-considered  case  in  the  English 
Court  of  Appeal,  decided  in  1905,  under  the 
English  Workmen's  Compensation  Act  (Wicks 
V.  Dowell  &  Co.,  Ltd.,  2  King's  Bench  Dlv. 
[1905]  225),  it  appears  that  a  workman  em- 
ployed in  unloading  coal  from  a  ship,  who 
was  required  in  the  course  of  his  duty  to 
stand  by  the  open  hatchway  through  which 


the  coal  was  being  brought  up  from  the  hold, 
was  seized  with  an  epileptic  fit  while  at 
work,  and  fell  into  the  hold  and  was  seri- 
ously injured;  it  was  held  that  regard  must 
be  had  to  the  proximate  cause  of  the  accident 
resulting  in  the  injury,  which  was  to  be 
found  in  the  necessary  proximity  of  the  work- 
man to  the  hatchway ;  that  the  accident  there- 
fore arose  "out  of"  as  well  as  "in  the  course 
of"  his  employment,  and  that  he  was  entitled 
to  compensation  under  the  act  It  appeared 
that  the  employ^  was  subject  to  epileptic  fits ; 
that  it  was  his  duty  to  stand  on  a  wooden 
stage  close  to  the  edge  of  the  hatchway ;  the 
stage  being  so  constructed  as  to  enable  him 
to  look  down  into  the  bold,  and  while  stand- 
ing on  the  stage  he  had  to  regulate  the  de- 
scent of  the  bucket  into,  and  its  ascent  out 
of,  the  bold  by  means  of  a  long  pole,  and  also 
to  give  the  necessary  signals  to  the  man  who 
was  working  the  crane;  while  thus  engaged 
he  was  seized  with  an  epil^tlc  fit  and  fell 
through  the  hatchway  into  the  hold  and  sus- 
tained very  serious  injuries.  He  had  had  an 
epileptic  fit  on  three  previous  occasions.  The 
county  court  Judge  held  that  the  accident  was 
due  to  the  fit,  and  did  not  arise  out  of  the 
employment  within  the  meaning  of  the  act, 
and  refused  to  award  compensation.  The  ap- 
plicant appealed.  In  the  Court  of  Appeal  it 
was  contended,  as  here,  that: 

"As  the  original  cause  of  the  applicant's  fall 
was  the  fit  with  which  be  was  seized,  the  cause 
was  one  which  the  man  himself  carried  about 
with  him,  and  that  the  damage  which  he  sus- 
tained did  not  arise  out  of  and  in  the  course  of 
his  employment,  but  arose  out  of  the  idiopathic 
condition  of  the  workman  at  the  time." 

The  court  fully  discusses  and  disposes  of 
this  contention  upon  principle  and  authority, 
and  determines  that  the  thing  which  happen- 
ed was  an  "accident"  \flthin  the  meaning  of 
the  act.  The  court,  after  discussing  the  rules 
and  principles  laid  down  in  accident  Insur- 
ance cases,  speaking  through  Collins,  M.  B., 
says  (page  229) : ' 

"But  those  authorities  ate  in  my  Judgment 
directly  in  point.  A  man  is  picked  up  at  the 
bottom  of  the  bold  of  a  lEdiip  Buffering  from  in- 
juries; wbat  is  the  cause  of  his  condition?  The 
proximate  cause  obviously  is  that  he  has  fallen 
from  a  height.  But  it  is  suggested  that  if  the 
occurrence  is  analyzed,  it  wiU  be  seen  that  the 
accident  was  caused  by  the  idiopathic  disease 
from  which  the  man  was  suffering,  and  that 
therefore  the  accident  did  not  arise  out  of  Us 
employment.  At  that  point  the  authorities  come 
in,  to  the  effect  ttiat,  although  the  cause  of  the 
fall  was  a  fit,  the  cause  of  the  injuries  was  the 
fall  itself,  and  they  are  direct  authorities  that 
the  injury  in  the  present  case  was  caused  by  an 
accident. 

"Then  did  the  accident  arise  out  of  the  man's 
employment?  When  we  get  rid  of  the  confusion 
caused  by  the  fact  that  the  fall  was  originally 
caused  by  the  fit  and  the  confusion,  involved  in 
not  dissociating  the  injury,  and  its  actual  physi- 
cal cause  from  the  more  remote  cause,  that  is  to 
say,  from  the  fit,  the  difficulty  arising  from  the 
words  'out  of  the  employment'  is  removed.  How 
does  it  come  about  in  the  present  case  that  the 
accident  arose  out  of  the  employment?  Because 
by  the  conditions  of  his  employment  the  work- 
man was  bound  to  stand  on  the  edge  of  what 
I  may  style  a  precipice,  and  if  in  uat  positioiii 
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be  waa  seized  with  a  fit  he  wonld  almoat  nec- 
essarily fall  over.  If  that  is  so,  the  accident 
was  caused  by  bis  necessary  proximity  to  the 
precipice,  for  the  fall  was  brought  about,  by 
the  necessity  for  his  standing  in  that  position. 
Upon  the  authorities  I  think  the  case  is  clear; 
an  accident  does  not  cease  to  be  such  becanse  its 
remote  cause  was  the  idiopathic  condition  of  the 
injured  man ;  we  must  dissociate  that  idiopathic 
condition  from  the  other  facta  and  remember 
that  he  was  obliged  to  run  the  risk  b^  the  very 
nature  of  his  employment,  and  that  the  danger- 
oas  fall  was  brought  about  by  the  conditions  of 
that  employment.  I  think,  therefore,  that  the 
present  case  comes  within  the  purview  of  the 
Workmen's  Compensation  Act,  and  that  there 
is  nothing  in  either  the  decision  or  the  dicta  of 
the  learned  Lords  in  Fenton  v.  Thorley  &  Co. 
which  in  any  way  qualifies  the  view  that  I  have 
endeavored  to  express.  Tiie  appeal  must  be 
allowed. 

"Ma.tbew,  I/.  J.  I  am  of  the  same  opinion. 
The  case  affords  an  illustration  of  the  rule  that 
one  should  look  to  the  immediate,  and  not  to 
the  remote,  cause.  In  this  case  the  immediate 
cause  of  the  injury  was  the  fall.  I  see  no  rea- 
son why  we  should  hold  that  there  was  not  an 
accident  within  the  meaning  of  this  statute. 
The  true  mode  of  dealing  with  the  case  is  shown 
by  a  reference  to  the  insurance  cases  that  were 
cited  during  the  argument.  In  Penton  y.  Thor- 
ley &  Go.  Lord  Macnaghten  said:  'One  other 
remark  I  should  like  to  make.  It  does  seem  to 
me  extraordinary  that  anybody  should  suppose 
that  when  the  advantage  of  insurance  against 
accident  at  their  employers'  expense  was  being 
conferred  on  workmen.  Parliament  could  have 
intended  to  exclude  from  the  benefit  of  the  act 
some  injuries  ordinarily  described  as  "accidents" 
which  beyond  all  others  merit  favorable  con- 
sideration in  the  interest  of  workmen  and  em- 
ployers alike.'  If  we  apply  that  view  to  the 
particular  case,  and  treat  the  claim  as  an  ac- 
tloii  broDght  upon  a  policy  of  insurance  against 
acddenta  arising  out  of  the  employment  of  the 
assured,  there  can  be  no  question  that  such  a 
policy  would  cover  the  case.  In  my  oidnion 
we  ought  not  to  go  back  alon^  the  train  of  cir- 
cumstances and  trace  the  accident  to  some  re- 
mote source  whoi  it  is  plain  that  the  man  was 
in  fact  injured  by  telling  from  the  place  where 
he  was  standing,  and  where  it  was  nis  duty  to 
stand,  in  discharge  of  his  duty  to  his  employer. 

"Ccaens-Hardy,  L.  J.  I  agree,  and  have  little 
to  add.  It  seems  plain  to  me  on  the  authorities 
that  what  happened  here  was  an  'accident'  It 
is  also  plain,  and  indeed  is  not  contested,  that 
the  accident  happened  in  the  course  of  the  em- 
ployment; the  only  difficulty  is  whether  it 
arose  'out  of  the  employment;  on  the  whole  I 
am  of  opinion  that  it  did.  If  I  could  adopt  the 
view  that  has  been  pressed  upon  us,  that  the 
employer  is  not  liable  for  the  remote  conse- 
quences of  a  disability  which  the  worlunan 
brings  with  him  to  his  work,  I  should  come  to  a 
different  conclusion ;  but  I  think  the  truer  view 
is  that  a  man  always  brines  some  disability  with 
bim ;  it  may  be  a  disability  arising  from  age ; 
it  may  be  of  some  other  nature.  A  workman 
who  is  put  in  a  dangerous  position  in  order  to 
do  his  work  is  more  liable  to  an  accident  by 
reaaon  of  Uw  disability  which  he  brings  with 
him  than  he  wonld  otherwise  be.  Again,  an  old 
man  ia  inherently  more  likely  to  meet  with  an 
acddoit  than  a  young  one,  but  an  employer 
could  not  excuse  himself  on  the  ground  of  the 
man's  age.  The  same  consideration  applies  to 
a  tendency  to  illness  or  to  a  fit ;  and  if  a  man 
with  such  a  tendency  is  told  to  go  to  work  in  a 
dangeroos  position  and  there  meets  with  an  ac- 
ddoit, tiie  aceident  none  the  less  arises  out  of 
his  employment  because  its  remote  cause  is  to 
be  found  in  bis  own  physical  condition. 

"Appeal  aHowed." 

The  case  of  Wlckt  ▼.  Dowell  ft  Co.,  sapra, 
waa  followed  in  the  case  of  Drlacoll  t.  Ouah- 


man'8  E<xpress  Co.,  Mass.  W.  0.  0.  (July  1, 
1012-Jmie  30,  1913)  pp.  126,  ISO,  where  the 
driver  of  an  express  wagon,  employed  by  the 
defendant,  while  driving  hla  wagon,  suffered 
a  fainting  fit,  or  an  "epileptlfonu  attack," 
falling  from  his  wagon  and  fracturing  hia 
sknll,  dying  from  the  effect  of  the  fracture. 
It  was  held  by  the  Industrial  Accident 
Board,  In  review,  and  in  confirmation  of  the 
decision  of  the  committee  of  arbltratloii,  that 
the  employ^  was  exposed  to  a  sabstantial 
and  increased  risk  owing  to  his  occupation, 
tbat  the  injury  arose  out  of  and  in  the  course 
of  his  employment,  and  that  the  dependent 
mother  was  entitled  to  compensation. 

Wicks  V.  Dowell,  supra,  was  cited  by  the 
court  with  apparent  approval  in  Fennah  ▼. 
Midland,  etc.,  Ry.,  45  Ir.  L.  T.  192,  4  R  W. 
C.  C.  440,  442,  a  case  decided  in  the  Court  of 
Appeal,  Ireland,  1911,  and  has  been  frequent- 
ly cited  in  argument  both  In  the  English 
Court  of  Appeal  and  in  the  House  of  Lords. 
No  case  has  been  cited  to  us  in  which'  that 
case  has  been  criticised,  modified,  doubted, 
or  overruled.  A  number  of  cases  have  been 
cited  to  us  involving  the  same  general  prin- 
ciple that  where  the  previous  diseased  con- 
dition or  temporary  Illness  of  the  employ^-  is 
a  contributing  or  antecedent  cause  of  the 
accident,  nevertheless  the  employe  may  re- 
cover. See:  S.  S.  Swansea  Vale  v.  Rice,  4 
B.  W.  O.  C.  298,  a  case  of  temporary  illness, 
contributing  to  the  accident  of  falling  over- 
board from  a  vessel.  Fennah  v.  BCidland, 
etc.,  Ry.,  4  B.  W.  C.  C.  440,  where  an  engine 
driver,  at  work  on  his  engine  while  stopped 
at  a  station,  tightening  up  a  nut,  fell  to  the 
permanent  way  and  died  from  the  effects  of 
the  fall,  and  where  it  appeared  that  he  had 
previously  had  fainting  fits  It  was  held  that 
recovery  could  be  had,  that  it  was  an  acci- 
dent arising  out  of  his  employment  Ismay 
V.  Williamson,  1  B.  W.  C.  O.  232  (House  of 
Lords),  where  the  accident  was  a  heat  stroke 
from  a  furnace  which  happened  to  a  hand 
employed  In  the  engine  room,  and  who  was 
shown  to  have  been  In  poor  physical  condi- 
tion, not  fit  to  stand  the  heat  Clover,  Clay- 
ton &  Co.  V.  Hughes,  3  B.  W.  C.  0.  275 
(House  of  Lords),  a  case  of  death  of  a  work- 
man who  had  a  very  serious  aneurism  of  the 
aorta,  which  ruptured  while  he  was  engaged 
in  bis  ordinary  occupation;  disease  of  long 
standing.  Mclnness  v.  Dunsmulr  ft  Jackson, 
1  B.  W.  C.  C.  226  (CJourt  of  Session,  Scot- 
land), where  a  workman  having  hardening 
of  the  arteries,  by  over  exertion  brought  on 
cerebral  hemorrhage,  which  was  more  like- 
ly to  occur  In  his  case  on  account  of  the 
hardening  of  the  arteries.  Maskery  v.  Lan- 
cashire Shipping  Co.,  1914  Stone's  W.  C.  ft 
Ins.  Cas.  290  (Court  of  Appeal,  England), 
a  case  of  death  from  heat  stroke  suffered  by 
a  laborer  In  the  engine  room  of  a  steamer  In 
the  Red  Sea,  deceased  being  physically  unfit 
for  the  work  which  Involved  exposure  to  ex- 
treme heat,  citing  Ismay  v.  Williamson,  su- 
pra.   See,  also,  Morgan  v.  Zenalda,  2  B.  W. 
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O;  G  19,  and  Altken  v.  Flnlayson,  etc.,  1914 
Stone's  W.  O.  &  Ins.  Cas.  398. 

We  are  of  the  opinion  that  the  decree  ap- 
pealed from  In  this  case  Is  fuUy  supported 
by  the  evidence;  and  under  the  principles  of 
law  80  clearly  set  forth  in  the  above-cited 
cases,  with  which  we  find  no  reason  to  dis- 
sent, we  find  that  what  happened  to  the  peti- 
tioner was  an  "accident"  under  the  terms  of 
the  act,  and  that  the  accident  "arose  out  of 
•    •    •    the  employment." 

The  appellant  dtes  a  few  cases  which  do 
not  seem  to  this  court  to  have  any  wdght 
in  this  connection,  since  the  court  in  each 
case  found  that  injury  or  death  of  the  em- 
ploye did  not  "arise  out  of  the  employment," 
but  arose  from  natural  causes  to  which  any 
one  not  so  employed  would  have  been  equally 
subject  Sheldon  v.  Needham,  1914  Stone's 
W,  C.  &  Ins.  Cas.  274;  Rodger  v.  Paisley 
School  Board,  1912  Gordon's  W.  G.  Cas.  157 ; 
Bobson  V.  Blakey,  1912  Gordon's  W.  0.  Cas. 
86;  Butler  v.  Burton-on-Trent  Union,  Id. 
222;  Thackway  v.  Connelly  &  Sons,  3  B. 
W.  O.  C.  37 ;  and  Nash  v.  "Rangatlra"  (own- 
«rs),  1914  Stone's  W.  C.  &  Ins.  Cas.  490.  In 
the  latter  case  the  accident  and  death  were 
found  to  have  arisen  out  of  intoxication  and 
not  out  of  the  employment  We  have  care- 
fully examined  all  of  these  latter  cases  and 
find  nothing  therein  to  disturb  our  conclu- 
sions. 

Our  decMon  is  that  the  decree  appealed 
from  be  affirmed;  that  the  appeal  be  dis- 
missed and  the  cause  remanded  to  the  su- 
perior court  for  further  proceedings. 

VINGI2NT,  J.  (dissenting).  I  am  unable  to 
agree  with  the  majority  of  the  court  in 
affirming  the  decree  of  the  superior  court  and 
dismissing  the  respondent's  appeal. 

The  petitioner,  at  the  time  of  the  accident 
was  in  the  employ  of  the  respondent  company 
as  driver  of  a  vehicle  commonly  known  as  a 
back  or  hackney  carriage,  such  employment 
requiring  him  to  occupy  the  elevated  seat 
common  thereto.  On  the  day  of  the  accident 
whUe  the  petitioner  was  driving  along  one 
of  the  public  streets,  he  became  wholly  or 
partially  unconscious,  or  was  seized  with 
dizziness  or  vertigo,  whereupon  he  fell  from 
his  seat  to  the  ground,  sustaining  some  In- 
juries. It  is  not  disputed  that  the  petitioner 
had,  for  a  considerable  period  prior  to  the 
time  of  bis  accident,  been  in  a  condition  of 
health  which  might  at  any  moment  cause 
him  to  become  unconscious  or  dizzy  to  an 
extent  which  would  deprive  him,  temporarily 
at  least  of  physical  control. 

The  majority  opinion  proceeds  upon  the 
theory  that  there  was  some  testimony,  pro- 
duced in  the  court  below,  showing  that  the 
fall  of  the  petitioner,  from  his  seat  on  the 
back,  was  occasioned  by  a  sudden  contact 
of  the  wheel  with  the  curbstone.  The  testi- 
mony referred  to  is  that  of  Mrs.  McEenna, 
who,  at  the  time  of  the  accident,  was  sitting 
at  her  window  and  viewed  the  scene  across 


two  streets.  On  examining  her  testimony, 
bearing  In  mind  that  the  burden  of  proof  is 
upon  the  i)etitloner  to  show  that  the  accident 
arose  out  of  the  employment,  I  find  that  It 
amounts  to  nothing.  She  says  in  her  direct 
examination : 

"I  thought  he  stumbled  against  the  curbstone : 
that  the  horses  ran  against  the  curbstone  ana 
he  fell  off  headfirst" 

This  in  itself  is  not  testtmony  tending  to 
prove  that  the  wheel  of  the  hack  came  in 
contact  with  the  curbstone.  It  Is  simply  the 
way  in  which  the  witness,  viewing  the  situa- 
tion from  a  distance,  imagined  that  the  fall 
must  have  been  occasioned.  Later,  in  cross- 
examination,  any  doubt  about  her  testimony 
is  disposed  of  when  she  says,  in  answer  to  the 
question: 

"You  didn't  see  anything  happen  to  the  hack 
or  to  the  horses  or  anything  except  Mr.  Carroll 
pitch  off  from  the  hack,  did  yoa?'*^  "That  is  all, 
that  is  all  I  noticed  then." 

This  testimony  not  only 'fails  to  sustain 
the  burden  of  proof  before  mentioned,  but  it 
Is  not  testimony  from  which  it  can  be  reason- 
ably assumed  or  inferred  that  the  wheel  of 
the  hack  came  in  contact  with  the  curbstone 
at  all.  Mrs.  McEenna  did  not  see  fbe  wheel 
strike  the  curbstone,  and  she  does  not  daim 
to  have  seen  anything  of  the  kind.  The  peti- 
tioner does  not  claim  that  his  wheel  struck 
the  curbstone  or  went  into  the  gutter,  in  fact 
he  says  he  does  not  remember  any  jumping 
of  the  horses  or  hitting  any  stone. or  ditch. 
Upon  this  state  of  the  testimony  how  can  it 
be  assumed  that  the  proximate  cause  of  the 
accident  was  the  contact  of  the  wheel  with 
the  curbing  of  the  street?  It  Is  also  evident 
that  the  superior  court  did  not  consider  tUa 
evidence  sufficient  when  it  said,  '"That  the 
cause  of  such  injury  was  falling  from  the 
driver's  seat  of  the  hack  which  the  petition- 
er was  driving  in  the  regular  course  of  bis 
employment  the  fall  prohailv  heing  due  to 
iizzineat  or  uncontcioutnesi  induced  by  a 
diseate  from  loAicft  he  toas  tutferivn/.  *  •  *  " 

Further  than  this  the  petitioner  told  Mr. 
Stockard,  in  speaking  of  the  accident,  that 
he  felt  a  dizzy  spell  coming  on.  That  he 
made  such  a  statement  to  Mr.  Stockard  the 
petitioner  nowhere  denies,  but  in  his  direct 
testimony  he  says  that  he  lost  consciousness 
when  he  felL 

There  is  some  testimony  on  the  part  of  the 
petitioner  that  in  bis  descent  from  the  hack 
he  came  in  contact  with  some  portion  of  the 
outfit,  presumably  the  whlffletree  or  cross- 
bar, from  which  it  might  be  argued  that  his 
realization  of  such  an  occurrence  tended  to 
show  that  be  was  not  wholly  unconscious  at 
the  time  of  the  accident.  It  Is  not  however. 
Important  to  ascertain  the  exact  degree  of 
mental  power  or  physical  control  which  the 
petitioner  possessed  at  the  time  of  and  imme- 
diately preceding  his  fall  Whether  he  was 
partially  or  wholly  unconsdous  or  simply 
dizzy,  without  being  unconscious  at  all,  is  not 
Important  in  this  consideration.    It  cannot 
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be  snlOQSly  or  reasonably  claimed  that  his 
£all  was  occasioned  otherwise  than  by  a  sud- 
den seizure  of  some  kind  tnduoed  by  his 
physical  condition.  The  court  below,  in  its 
fladings  of  fact,  reached  that  conclusion. 
Forthermore,  it  is  not  claimed  that  the 
physical  condition  of  the  petitioner  was 
brought  about  or  affected  by  his  employment, 
or  that  his  employment  in  any  way  operated, 
In  connection  with  his  diseased  condition,  to 
bring  about  or  produce  the  particular  attack 
which  caused  this  falL 

The  statute  regulating  the  compensation 
of  workmen  providea  that  such  compensation 
is  only  payable  in  cases  where  the  Injuries 
sustained  arise  out  of  and  in  the  course  of 
the  employment,  and  It  is  generally  conceded 
by  the  authorities  that  the  burden  Is  upon  the 
petitioner  to  show  that  bis  Injuries  arose  both 
out  of  and  in  the  course  of  his  employment. 
There  is  no  question  in  the  present  case  but 
what  the  accident  occurred  in  the  course  of 
the  employment,  but  did  it  arise  out  of  the 
employment?  It  is  quite  clear  to  my  mind 
that  it  did  not.  It  seems  to  me  to  be  desira- 
ble, not  to  say  necessary,  to  determine,  first, 
what  is  the  proximate  cause  of  the  accident ; 
and,  second,  whether  or  not  there  is  any  rela- 
tion between  such  proximate  cause  and  the 
employmi^it  In  which  the  petitioner  was  en- 
gaged. 

In  the  old  case  of  Scott  v.  Sheperd,  decided 
In  1770,  and  reported  in  2  Blackstone,  S92, 
whidn  is  more  popularly  known  as  the 
"Sqnlb"  Case,  it  was  held  that  trespass  and 
assault  will  lie  for  originally  throwing  a 
lighted  squib,  which,  after  having  been 
thrown  about  in  self-defense  by  other  persons, 
at  last  put  out  the  plaintiff's  eye.  The  ques- 
tion there  was  whether  the  action  could  be 
maintalDed  against  the  person  who  first 
tluew  the  squib,  and  It  was  held  that  such 
action  could  be  maintained.  In  a  recent  law 
poblicatlon  called  the  "Docket,"  under  date 
of  December,  1915,  I  find  the  following  com- 
ment upon  the  Squib  Case: 

"Many,  many  cases  have  been  bottomed  on  the 
Squib  Case,  that  unhappy  accident  seeming  to 
have  an  illustrative  value  beyond  any  other  in- 
stance of  causal  connection  ever  brought  to  the 
attention  of  court  or  counsel.  The  most  re- 
cent, of  note,  is  Salmi  y.  Columbia  &  Nehalem 
Kiver  Railroad  Co.,  146  Pae.  819,  L.  R.  A. 
1915D,  834,  and  comes  from  Oregon,  where  the 
complainant,  a  woman,  lived  near  a  railroad 
right  of  way  on  which  the  railroad  company  ex- 
ploded a  "large  and  unsafe  blast,'  so  greatly 
frightening  complainant  that  she  swoon^,  and 
swooning  fell,  and  falling  injured  herself,  sus- 
taining a  rapture.  In  refuting  the  conten- 
tion that  she  could  not  recover  for  injuries 
from  fright  alone,  Burnett.  J.,  in  an  able 
opinion,  after  referring  to  the  analogy  to  the 
noted  Squib  Case,  says:  'Likewise  in  this 
instance  the  explosion  of  the  blast  naturally  pro- 
duced the  mental  state  of  fright,  the  fright  the 
faint,  the  faint  the  fall,  the  fall  the  fracture  of 
the  abdominal  wall,  upon  which  the  plaintiff 
rests  her  cause  of  action.' " 

The  law  as  laid  down  In  the  Squib  Case 
has  continued  to  be  tbe  law  in  England  and 
tbls  country  down  to  tbe  present  time,  and 


it  determines  that  a  defendant  who  exerted 
the  original  force  Is  responsible  for  the 
injury,  such  force  having  been  transmitted 
to  the  plaintiff  through  a  series  of  acts  which 
were  the  direct  consequence  of  the  original 
act  In  otlier  words,  the  original  act  was  tbe 
proximate  cause  of  the  injury  to  the  plain- 
tiff. 

In  a  case  of  this  character  the  proximate 
cause  is  always  that  cause,  which,  acting 
through  a  natural  sequence  of  events  causes 
tbe  injury.  Tbe  cases  furnish  a  multitude  of 
definitions  of  proximate  cause  which,  while 
they  are  couched  in  different  I&nguage,  are 
substantially  the  same  in  substance  as,  for 
example: 

"The  proximate  cause  is  the  dominant  cause, 
not  the  one  which  is  incidental  to  that  cause, 
its  mere  instrument,  though  the  latter  may  b«f 
nearest  in  place  and  time  to  tiie  loss." 

Again: 

"The  proximate  cause  is  the  dominant  con- 
trolling one  and  not  those  which  are  mere  in- 
cidents." 

And  further: 

"The  proximate  eanae  of  an  accident  is  a 
cause  without  which  the  accident  would  not 
have  occurred." 

See  S  Words  and  Phrases,  S762,  and  cases 
cited. 

Applying  this  principle  to  the  case  in  band 
the  conclusion  is  inevitable  that  the  uncon- 
sciousness or  dizziness  of  the  petitioner  was 
the  proximate  cause  of  bis  accident.  It  was 
the  one  thing  without  which  the  accident 
would  not  have  happened ;  it  was  tbe  domi- 
nant cause  and  the  subsequent  fall  and  con- 
tact with  the  ground  were  simply  incidents 
or  events  which  naturally  and  necessarily 
followed.  This  being  so  it  cannot  be  reason- 
ably arg:ued  under  the  evid^ice  in  this  case, 
that  as  between  the  employment  and  cause  of 
tbe  accident  there  was  any  relation  whatso- 
ever, and  therefore  it  cannot  be  said  that  the 
injuries  of  the  petitioner  arose  out  of  bis 
employment. 

Tbe  majority  opinion  in  support  of  its  con- 
clusions cites  ten  cases.  Two  of  the  cases 
cited  cannot  be  distinguished  from  the  case 
before  us,  namely,  Wicks  v.  Dowell  &  Co.,  2 
K.  B.  225,  and  Drlscoll  v.  Cushman,  Mass. 
W.  O.  C.  June  30,  1913,  pp.  125,  130.  The 
remaining  eight  cases  dted  are  easily  and 
readily  distinguishable. 

The  case  of  B^ennab  v.  Midland,  eta.  By.,  4 
B.  W.  C.  C.  440,  was  that  of  an  engine  driver 
who  was  tightening  up  a  nut  upon  bis  engine 
while  his  trian  was  at  the  station.  He  was 
later  found  lying  between  the  engine  and 
platform,  and  died  in  a  few  minutea  There 
was  evidence  showing  that  on  three  previous 
occasions  when  the  train  was  at  a  station 
the  deceased  bad  fainted,  but  a  few  days 
prior  to  tbe  time  of  his  decease  he  was  ex- 
amined by  a  physician  of  the  company  and 
found  physically  fit  This  case  is  materially 
different  from  the  case  at  bar,  there  being  no 
testimony  whatever  that  he  suffered  a  faint- 
ing fit  at  the  time  of  bis  death  or  that  tbe 
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proximate  canse  of  the  accident  was  any- 
thing else  than  the  falL 

The  case  of  Ismay  v.  WllUamson,  1  B.  W. 
0.  C.  232,  was  a  case  In  which  a  seaman  em- 
ployed as  a  trimmer  on  board  ship  whilst  en- 
gaged in  drawing  ashes  from  the  bottom  of 
the  ship's  furnace  had  a  heat  stroke  from 
which  be  died.  In  Mclnness  t.  Dunsmnlr, 
etc.,  1  B.  W.  O.  O.  226,  a  workman,  in  the 
course  of  his  ordinary  and  usual  employment, 
overexerted  himself  and  brought  on  an  at- 
tack of  cerebral  hemorrhage.  In  CAorer, 
Clayton  &  Co.  ▼.  Hughes,  8  B.  W.  C.  a  275, 
a  workman  suffering  from  aneurysm  of  the 
aorta  was  doing  his  work  In  the  ordinary 
way  by  tightening  a  nut  with  a  spanner. 
This  ordinary  strain  caused  a  rupture  of  the 
aneurysm  resulting  in  death.  In  Maskery  t. 
Lancashire  Shipping  Co.,  1914  Stone's  W.  C. 
&  Ins.  Gas.  290,  an  engineer  while  working 
in  the  engine  room  of  a  steamer  In  the  Red 
Sea  sustained  a  heat  stroke  from  the  effects 
of  whldk  he  died.  In  Altken  t.  Flnlayson, 
etc.,  1914  Stone's  W.  C.  &  Ins.  Gas.  398,  a 
workman  running  to  the  scene  of  an  accident 
and  thence  to  telephone  for  a  doctor  by  bis 
exertion  brought  on  a  fit  of  apoplexy. 

It  will  readily  be  observed  that  in  each  of 
the  last  six  cases  the  death  or  injury  was 
brought  about  by  Influences  directly  proceed- 
ing from  the  employment  as,  for  instance, 
where  a  man  suffered  a  stroke  from  the  heat 
of  a  furnace  about  which  and  in  connection 
with  which  he  was  employed.  All  these  last- 
mentioned  cases  are  decidedly  different  from 
the  case  at  bar  where  there  Is  no  proof  what- 
soever that  the  Impaired  physical  condition 
of  the  petitioner  was  due  to  or  was  even 
aroused  by  his  employment 

In  the  case  of  S.  S.  Swansea  Vale  v.  Bice, 
4  B.  W.  C.  C.  298,  the  chief  officer  of  a:  steam 
vessel  fell  overboard  during  bis  duty  on  deck. 
Some  two  or  three  hours  prior  to  the  acci- 
dent he  had  gone  below,  complaining  of  head- 
ache and  giddiness,  had  taken  a  dose  of 
castor  oil  and  returned  to  his  duty  on  deck. 
There  was,  however,  no  testimony  nor  any 
other  circumstances  from  which  it  might  be 
inferred  that  the  officer  was  suffering  from 
giddiness  at  the  time  of  the  accident,  and 
that  case  Is  therefore  materially  unlike  the 
one  which  I  am  considering  here. 

The  case  of  Driscoll  v.  Cnshman  &  Co., 
Mass.  W.  C  a.  June  30,  1913,  pp.  125,  130, 
which  follows  to  some  extent  the  case  of 
Wicks  V.  Dowell,  2  K.  B.  225,  also  differs 
from  it  in  some  respects.  The  board  of  arbi- 
tration there  held  that  the  employed  was  ex- 
posed to  a  substantially  Increased  risk  owing 
to  the  position  in  which  he  had  to  work, 
meaning  that  as  a  driver  of  an  express  wagon 
he  occupied  a  more  elevated  position  than  he 
would  have  occupied  In  some  other  employ- 
ment. 

It  Is  evident  that  the  more  elevated  the 
position  of  the  workman  the  more  likely  he 
Is  to  be  Injured  In  case  he  falls,  but  that  does 
not  affect  the  principle.    The  same  principle 


should  govern  whether  the  person  suffering 
the  accident  stands  in  one  place  or  another 
so  far  as  the  determination  of  the  proximate 
cause  of  the  accident  is  concerned.  The  de- 
gree to  which  he  may  be  injured  in  one  place, 
as  compared  with  the  possible  extent  of  his 
Injuries  in  another,  does  not  in  any  way  as- 
sist in  the  determination  as  to  what  was  the 
proximate  cause  of  the  accident  or  whether 
the  accident  arose  out  of  the  employment. 
All  that  arises  out  of  the  employment  is  that 
the  consequences  of  the  fall  are  more  serious, 
bat  the  fall  Itself  does  not  arise  out  of  it. 
It  is  wrong  to  disassociate  the  petitioner's 
dizziness  or  unconsciousness,  and  to  say  that 
though  the  one  was  not  an  accident  the  other 
was. 

This  leads  to  the  dlscnssion  of  the  case  of 
Wicks  V.  Dowell,  2  K.  B.  226,  which,  as  before 
stated,  cannot  be  distinguished  from  the  case 
at  bar.  In  that  case  a  workman,  employed 
in  unloading  coal  from  a  ship,  was  standing 
in  the  course  of  his  duty  by  an  open  hatch- 
way through  which  the  coal  was  being  drawn 
up  from  the  bold.  He  was  seized  with  an  epi- 
leptic fit  and  fell  Into  the  hold  and  was  serious- 
ly injured.  The  court  held  that  the  proximate 
cause  of  the  accident  was  to  be  found  in  the 
close  proximity  of  the  workman  to  the  hatch- 
way, and  that  the  accident  therefore  arose 
out  of  his  employment  As  we  have  seen 
from  the  authorities  cited,  the  proximate 
canse  is  that  cause  without  which  the  acci- 
dent would  not  have  happened.  The  proxi- 
mate cause  la  that  cause  which,  through  a 
natural  sequence  of  events,  results  in  the  in- 
jury. There  was  no  dalm  in  that  case  that 
the  epileptic  attack  was  brought  about  or 
Induced  by  the  employment  But  it  was 
nevertheless  the  proximate  cause  of  the  ac- 
cident because  without  it  the  accident  would 
not  have  happened.  It  was  the  one  thing 
iterating  through  a  natural  sequence  of 
events  that  led  to  the  injury.  Between  such 
proximate  cause  and  the  employment  there 
was  absolutely  no  relation  whatsoever,  and 
it  seems  to  me  that  to  follow  that  case  la 
to  adopt  and  perpetuate  a  patent  absurdity. 

The  case  of  Wicks  v.  Dowell  &  Co.,  supra, 
decided  in  1905,  has  not  always  been  followed 
by  later  decisions  of  the  English  oonrts. 
Thus  ta  the  case  of  Butler  v.  Burton-(Mi- 
Trent  Union,  6  B.  W.  O.  C.  355,  and  1912 
Gordon's  W.  C  Cas.  222,  decided  by  the  Court 
of  Appeals  in  1912,  it  appeared  a  workhouse 
master,  while  on  duty  In  the  evening,  was 
sitting  smoking  at  the  top  of  a  flight  of  steps. 
He  was  suffering  from  tuberculosis,  and  while 
seized  by  a  fit  of  coughing  became  dizzy  and 
fell  down  the  steps,  from  which  fall  he  sus- 
tained Injuries.    The  court  said: 

"It  has  been  decided  that  an  accident  'arising 
out  of  means  soma  risk  reasonably  incidental 
to  the  employment;    that  the  man  is  more  ex- 

red  to  the  particular  risk  than  other  persons 
the  community.  •  •  •  There  is  nothing 
peculiar  in  the  employment  which  renders  the 
risk  greater  than  that  to  which  ordinary  per- 
sons are  exposed.  *  *  •  The  place  was  not  a 
dangeroos  place ;  the  man  was  neither  more  nor 
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IcM  liable  to  taiSi  because  he  was  a  workltoase  i 
master.  These  conaiderationg  are  sufficient. 
The  accident  did  not  arise  out  of  the  employ- 
ment in  the  sense  that  it  was  due  to  the  nature 
o{  the  employment  or  to  anything  to  which  the 
anployment  required  him  to  expose  himself. 

*u1ie  provision  that  the  accident  must  be  an 
accident  arising  out  of  the  employment  has  the 
meaning  that  the  accident  must  arise  out  of 
some  risk  reasonably  incidental  to  the  employ- 
ment, in  the  sense  that  the  man  who  meets  with 
the  accident  must  have  been  exposed  in  the 
coarse  of  his  employment  to  some  risk  addition- 
al to  Uiose  of  otiier  members  of  the  public. 
Counsel  for  the  respondent  admitted  that  the 
accident  in  this  case  might  just  as  well  have 
happened  when  the  deceased  was  sittiug  in  his 
office  at  his  desk ;  and  applying  the  test  I  have 
stated  it  is  clear  that  the  accident  in  no  sense 
arose  oat  of  the  employment.  There  was  noth- 
ing peculiar  to  his  employment  which  rendered 
the  risk  of  this  accident  happening  greater  than 
it  would  have  been  otherwise.  It  is  not  as  if  he 
was  engaged  in  any  task  which  was  likely  to 
render  his  conghinj;  more  dangerous  or  more  fre- 
quent. In  these  circumstances  I  think  the  ac- 
cident was  brought  on  by  the  tubercular  nodule 
which  cansed  the  fit  of  coughing.  The  coughing 
in  its  turn  prodoced  giddiness,  and  owing  to  the 
giddiness  t£e  man  felL  I  think  we  should  be 
extending  the  prindplea  of  the  act  beyond  rea- 
son, principle,  or  authority  if  we  were  to  hold 
here  that  tne  accident  arose  out  of  the  employ- 
ment" 

While  tbe  workhonse  master  was  not  com- 
pelled to  sit  at  tbe  head  of  tbe  stairs,  still 
he  was  acting  in  the  course  of  his  employ- 
ment, and  his  presence  at  that  particular 
place  was  as  much  In  tbe  performance  of  his 
duty  as  would  have  been  the  case  had  be  been 
In  another  part  of  the  building.  It  Is  Impos- 
sible to  reconcile  these  two  cases  or  to  ar- 
rive at  any  other  conclusion  than  that  the 
court  in  tbe  latter  case  has  absolutely  re- 
jected the  view  taken  in  Wicks  v.  Dowell  ft 
Co. 

The  case  of  Nash  ▼.  "Rangatira,"  1914 
Stone's  W.  O.  ft  Ins.  Cas.  490,  8  K.  B.  978, 
was,  as  tbe  reference  indicates,  decided  in 
1914,  and  was  an  appeal  from  an  award  un- 
der the  Workmen's  Compensation  Act  made 
In  favor  of  the  dependents  of  one  Nash. 
Nash  was  employed  as  a  seaman  on  the 
steamship  "Rangatira,"  which,  at  the  time  of 
the  accident,  was  moored  to  a  pier.  Late  one 
night,  Nasb,  who  had  been  ashore,  returned 
to  the  ship  apparently  intoxicated.  He  walk- 
ed onto  tbe  gangplank  for  the  purpose  of 
boarding  tbe  ship,  lost  his  balance,  fell  off, 
and  was  killed.  The  trial  judge  found  that 
tlie  primary  canse  of  the  accident  was  ilie 
man's  intoxicated  condition,  but  that  the 
aoddent  would  not  have  happened  had  be 
not  been  at  tbe  time  mounting  the  gang- 
plank, an  incident  in  tbe  performance  of  bis 
duty  In  returning  to  the  ship.  Hence  be  was 
under  a  special  risk,  and  compensation  was 
•warded.  Tills  case  was  decided  on  the 
question  as  to  whether  tbe  accident  arose  out 
of  tlM  employment,  and  the  court  said : 

In  one  sense,  whenever  there  is  an  accident 
to  a  drunken  man  whilst  he  is  in  tbe  ambit  of 
his  employment  it  may  be  said  that  the  accident 
arose  out  of  the  employment  because,  but  for  his 
being  in  the  place  where  the  accident  occurred, 
the  man's  drunken  condition  would  have  been 


immateriaL  Take  for  instance  tbe  case  where 
a  man's  work  causes  bim  to  be  with  machinery 
or  in  any  other  dangerous  place ;  it  may  be  said 
that  his  employment  took  him  there,  and  that 
if  he  had  been  at  home  drunk  he  would  have 
been  able  to  lie  on  the  floor  till  be  was  sober. 
In  this  way  it  may  be  said  that  there  was  an 
added  risk ;  but  in  my  opinion  the  accident  does 
not  arise  out  of  the  employment  in  nuch  circum- 
stances. It  is  not  sufficient  that  a  drunken  man 
shoald  meet  with  an  accident  in  the  ambit  of  his 
employment.  In  the  present  case  the  accident 
did  not  arise  out  of  the  deceased  man's  employ- 
ment." 

If  it  is  sought  to  distingnlsb  the  above  case 
from  tiie  one  before  ns  on  the  ground  that  a 
man  intoxicated  Is  in  no  condition  to  perform 
the  duties  for  wlilch  he  was  employed,  and 
hence  technically  he  is  doing  nothing  in  tbe 
performance  of  hla  employment.  It  may  be 
said  that  the  same  is  true  of  an  indlvldnal 
who  becomes  unconscious  through  disease. 
So  far  as  the  employment  Is  concerned,  dmnk- 
enness  and  B  right's  disease,  as  causes  of  a 
fall,  are  on  the  same  footing.  The  sailor 
was  required  to  mount  the  gangplank  to  re- 
turn to  tbe  boat,  and  thus  was  in  tbe  per- 
formance of  Ills  duty.  His  fall,  however,  was 
caused  by  tbe  drunkenness  which  bad  no  re- 
lation to  his  employment  This  case,  as  well) 
as  tbe  foregoing  case  of  Butler  v.  Burton,  etc., 
not  only  falls  to  follow  the  case  of  Wicks  v. 
Dowell  &  Co.,  but  is  distinctly  at  variance 
with  tbe  principle  and  theory  upon  wbicb 
the  latter  is  based. 

In  the  case  of  Robson  v.  Blakey,  1912  Gor- 
don's W.  C.  Cas.  86,  a  plumber  engaged  in 
laying  pipes  in  a  trench  oa  a  bot  day  was 
seized  with  heat  apoplexy.  He  was  required 
to  bend  over  his  work  and  consequently  got 
his  back  heated.  The  sberifF  substitute  found 
an  accident  arising  out  of  the  employment, 
and  awarded  compensation.  This,  however, 
was  reversed  on  appeal,  and  it  was  finally 
bdd  that  tbe  accident  did  not  arise  out  of 
the  employment  Tbe  Lord  President  stated 
in  the  course  of  his  opinion: 

"I  admit  that  upon  the  decided  cases  there  has 
been  a  fairly  formidable  argument  presented  in 
favor  of  saying  that  this  is  an  accident  arising 
out  of  the  employment." 

Oertainly  in  that  case  the  position  of  the 
petitioner  was  much  stronger  than  in  the 
case  of  Wicks  v.  Dowell  ft  Co.,  and  much 
stronger  than  that  of  tbe  petitioner  in  the 
case  at  bar.  The  petitioner  in  Robson  v. 
Blakey,  by  the  nature  of  his  employment  ber 
ing  obUged  to  work  in  a  trench  {lerbaps 
somewhat  shielded  from  the  normal  circula- 
tion of  tbe  air  and  In  a  stooping  position,  ex- 
posing his  back  to  the  direct  rays  of  tbe  sun, 
might  argue  with  far  more  force  than  tbe 
petitioner  here  that  Ills  difficulty  arose  oat 
of  bis  employment 

For  these  reasons,  and  upon  the  authorities 
cited  and  discussed,  I  am  unable  to  concur  in 
tbe  conclusions  of  the  majority  opinion,  which 
seem  to  me  to  Ignore  tbe  long  and  well-estab- 
lished rule  for  determining  the  proximate 
cause  of  an  accident,  and  to  bold  that  a  pe- 
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titioner  la  entitled  to  compensation  wbere  as 
between  the  proximate  cause  and  the  employ- 
ment there  ts  no  relation. 


STTLMVAN  y.  DAVIS.     (No.  261.) 
(Snpreme  Conrt  of  Rhode  Island.    Jan.  4, 1916.) 

1.  PsoniBinoiT  *=»6— COTJMTT  Jailksepbr— 

FBEEDOH  OF  YABD  to  PRISONXBS  —  WKIT  OF 

Pbohibition. 

The  writ  of  prohibition  will  not  lie  against 
the  keeper  of  a  county  jail  to  restrain  him  from 
illegally  granting  the  liberty  of  the  jailyard  to 
a  prisoner  in  his  custody,  under  the  authority 
given  him  so  to  do  in  certain  cases,  by  Gen. 
Lews  1909,  c  825,  §  4. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  S|  Sl-83;  Dec  Dig.  <S=>6.] 

2.  Prisons  ^»13  —  CotrNTT  Jailkebfeb  — 
Fbxedov  or  Xabd  to  Fbisonebs— Mihiotk- 
BiAi.  Duties. 

In  granting  the  liberty  of  the  jailyard  to 
prisoners  under  the  authority  given  by  such  sec- 
tion, and  in  determining  what  prisoners  are  en- 
titled thereto,  the  manner  in  which  he  may  le- 
gally grant  the  privilege  and  in  exercising  his 
discretion  as  to  the  form  and  suflBciency  of  the 
bond  to  be  taken,  the  keeper  is  exercising  pure- 
ly administrative  functions. 

[Kd.  Note. — For  other  cases,  see  Prisons,  Oent. 
Dig.  U  20-24;  Dec.  Dig.  «=>13.] 

3.  Pbtsons  «=11  —  County  Jaii.seefeb-~Ii.- 
UEOAX  Fbeedom  of  Jailtabd — Reuedt. 

If  the  keeper  illegally  allows  such  privilege 
to  a  prisoner,  the  proper  remedy  is  an  action  on 
the  keeper's  bond,  given  nnder  the  requirement 
therefor  of  Gen.  Laws  1909,  e.  322,  |  2,  "for 
the  faithful  execution  of  his  office  according  to 
law"  as  for  an  escape. 

[Ed.  Note.— For  other  cases,  see  Prisons,  Cent. 
Dig.  H  13, 14;  Dec.  Dig.  «e=»ll.] 

Petition  by  Lillian  SuUlvan  for  writ  of 
prohibition  against  Aimer  J.  Davis,  as  keeper 
of  the  Providence  county  Jail,  to  restrain 
him  from  granting  the  liberty  of  the  Jailyard 
to  a  prisoner.    Petition  denied. 

Easton,  Williams  &  Rosenfeld  and  Charles 
R.  Easton,  all  of  Providence,  for  petitioner. 
Joseph  C.  Cawley,  of  Providence,  for  re- 
spondent. 

SWBBTLAND,  J.  [1]  This  is  a  petition 
preferred  by  Lillian  Sullivan  for  a  writ  of 
prohibition  against  the  respondent,  as  keeper 
of  the  Providence  county  Jail,  to  restrain  and 
prohibit  him  from  granting  to  one  Mary  Sul- 
livan, now  in  the  custody  of  said  keeper,  the 
liberty  of  the  yard  of  said  Jail,  the  limits  of 
said  yard  being  the  limits  of  Providence 
county.  The  petitioner  alleges  that  said 
Mary  Sullivan  Is  now  Imprisoned  In  the  Prov- 
idence county  Jail  upon  an  execution  award- 
ed to  the  petitioner  upon  a  Judgment  against 
said  Mary  Sullivan  In  an  action  of  trespass 
on  the  case,  commenced  by  this  petitioner 
against  said  Mary  Sullivan.  The  petitioner 
further  alleges  that  the  said  Mary  Sullivan 
has  applied  to  said  keeper  to  grant  her  the 
liberty  of  the  jailyard  in  accordance  with  the 
provisions  of  Gen.  Laws  1909,  ch.  825,  f  4, 
which  section  is  as  follows: 


"Sec.  4.  Whenever  any  person  shall  be  im- 
prisoned for  want  of  bail  in  any  civil  action,  or 
upon  surrender  or  commitment  by  bail  in  any 
such  action,  or  for  nonpayment  of  any  military 
fine  or  state  or  town  tax,  or  on  execution  in  any 
civil  action,  except  on  executions  awarded  in  ac- 
tions on  penal  statutes  or  on  bonds  given  in  pur- 
suance of  the  provisions  of  this  chapter,  or  in 
any  action  of  trover,  all  actions  of  trespass  on 
the  case,  any  action  of  detinue  or  trespass  other 
than  trespass  quare  clansum  fregit,  in  which 
title  to  the  close  was  in  dispute,  and  trespass 
and  ejectment,  or  in  an  action  prosecuted  by 
bail  against  his  principal,  the  sheriff  or  keeper 
of  the  jail  may  grant  such  person  a  chamber  or 
lodging  in  any  of  the  houses  or  apartments  be- 
longing; to  such  jail  and  liberty  of  the  yard  with- 
in the  limits  thereof,  upon  reasonable  paymoit  to 
he  made  for  chamber  room  and  upon  bond  being 
given  by  such  person  as  hereinafter  provided." 

Section  17  of  said  chapter  326,  Gen.  Laws 
1909,  is  as  follows : 

"Sec.  17.  The  limits  of  each  county  shall  b* 
the  limits  of  the  Jail  yard  thereof." 

The  petitioner  also  alleges — 
"that  said  Aimer  J.  Davis,  as  keeper  aforesaid, 
contemplates  said  Mary  Sullivan's  application 
with  favor  and  proposes  and  intends  to  grant 
her  the  liberty  of  the  jail  yard." 

The  petitioner,  however,  has  presented  no 
evidence  tending  to  establish  the  last-named 
allegation  of  her  petition. 

[2]  The  contention  of  the  petitioner  is  that 
as  said  Mary  Sullivan  is  imprisoned  In  said 
Jail  on  an  execution  awarded  in  an  action  of 
trespass  on  the  case,  the  said  keeper.  In  ac- 
cordance with  the  terms  of  section  4,  cb.  325, 
Gen.  Laws  1909,  is  without  authority  to  grant 
to  her  the  liberty  of  the  Jailyard.  Hence 
the  petitioner  has  commenced  this  proceeding, 
seeking  to  prohibit  said  keeper  from  the  com- 
mission of  the  unwarranted  act  he  contem- 
plates, as  she  alleges.  The  ofDce  of  a  writ  of 
prohibition  is  to  restrain  unlawful  Judicial 
action  by  Inferior  courts,  Judges,  or  other 
officers  exercising  Judicial  functions.  Such 
writ  is  not  properly  directed  to  an  officer 
acting  in  an  executive,  ministerial,  or  admin- 
istrative capacity.  In  granting  to  persons 
Imprisoned  the  liberty  of  the  Jailyard  lu 
accordance  with  the  provisions  of  section  4» 
ch.  325,  Gen.  Laws  1909,  the  keeper  of  the  Jail 
is  exercising  an  admlnlstratire  function. 
Like  other  officers  he  Is  required  to  know 
the  duties  of  his  office  and  the  limitations^ 
upon  his  authority.  He  must  determine  as  to 
what  persons  in  his  custody  and  in  what 
manner  he  may  legally  grant  the  privilege 
provided  for  In  said  section.  He  must  exer> 
else  discretion  and  Judgment  as  to  the  form 
of  the  bond  to  be  taken  and  as  to  the  number 
and  sufficiency  of  the  sureties  thereon.  W» 
find,  however,  no  element  of  Judicial  power 
in  this  action  of  the  keeper.  The  exerdse  <tf 
Judgment  to  which  we  have  referred  does  not 
make  the  act  Judicial;  and  prohibition  will 
not  go  against  it 

[1]  The  section  In  question  enumerates  th» 
persons  imprisoned  in  Jail  to  whom  the  Jailer 
may  grant  the  liberty  of  the  yard.  With  ref- 
erence to  the  duty  of  the  keeper  of  the  Provl- 
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dence  comity  JaU,  Gen.  Laws  1909,  ch.  322,  I 
6,  ptoTldes  that: 

"He  shall  receive  into  his  custody,  and  safely 
keep  in  said  jail,  every  person  wno  shall  be 
committed  thereto,  until  he  shall  be  legally  dis- 
charged therefrom." 

If  said  keeper  grants  the  liberty  of  the  Jail- 
yard  to  one  not  Included  in  said  enumeration, 
he  has  exceeded  his  authority,  and  thereby 
has  permitted  an  escape.  In  such  dream- 
stances  there  would  be  a  breach  of  the  bond 
given  by  said  keeper  "for  the  faithful  execu- 
tion of  his  office  according  to  law,"  and  the 
petitioner  would  have  the  right  of  action  for 
breach  of  the  bond  provided  by  statute.  Gen. 
lAWs  1909,  ch.  322,  {  2. 

The  petition  Is  denied  and  dismissed. 


SMITH  V,  PHIIjLIPS  NAT.  BANK. 

(Supreme  Judicial  Court  of  Maine.     Dec.  28, 
1915.) 

1.  Barks  awd  Banking  <8=246— National 
Bank  —  Stooeholdkb'b     Wituobawal  — 

BiGUT  TO  DiVIDKND. 

Act  Cong.  July  12,  1882,  c.  290,  |i  1,  6, 
22  Stat  163  (U.  S.  Comp.  St.  1913,  h  9660, 
9669),  provide  that  when  any  national  bank 
amenda  its  articles  of  association  to  extend  its 
charter  and  the  Comptroller  grants  his  certifi- 
cate of  approval  any  shareholder  not  assenting 
to  such  extension  may  give  written  notice  to  the 
directors  within  80  days  from  snch  certificate 
«f  his  desire  to  withdraw  from  the  association, 
thereby  entitling  him  to  receive  from  it  the  val- 
ae  of  nis  shares,  as  ascertained  by  arbitration, 
which  valae  shall  be  paid  to  him  and  the  shares 
sonendered  and  sold  at  pablic  sale.  A  share- 
holder in  a  national  bank  whose  dtarter  expired 
May  20,  1914,  and  which  had  obtained  an  exten- 
sion, apon  June  5th  gave  written  notice  of  her 
desire  to  withdraw:  the  bank  having  in  the 
meantime,  on  Jane  Ist,  declared  a  dividend  from 
its  profits,  the  greater  part  of  which  had  been 
earned  prior  to  the  expiration  of  its  original 
charter,  and  on  July  2d  the  shareholder  demand- 
ed and  was  paid  the  dividend.  Held,  that  the 
sliaxeholder's  withdrawal  was  effective  on  the 
day  the  bank's  original  charter  expired,  and 
that  as  the  value  of  the  shares  would  be  deter- 
mined as  of  that  day,  and  the  purchaser  at  the 
auction  sale  wonid  be  entitled  to  all  dividends 
declared  after  that  day,  the  shareholder  was  not 
entitled  to  the  dividend. 

[E^  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  911,  912;  Dec.  Dig.  <S=» 
248.] 

2.  Banks  and  Banking  «=»246— National 
Barks— Seareholdeb's  WrrnDBAWAi^-Ac- 
OEPTAKCB  OF  Dividend— "Waiteb  in  Law." 

In  such  case  the  shardiolder's  demand  for 
an  acceptance  of  the  dividend  waived  her  with- 
drawal, which  was  not  irrevocable,  at  least  un- 
til the  bank  had  acted  on  it ;  such  waiver  being 
a  "waiver  in  law,"  shown  by  her  voluntary 
act,  the  legal  effect  of  which  was  contrary  to 
that  intended. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |f  911,  912;  Dec.  Dig. 
^=>246.J 

8.  WOBDB   AND  PhBASBS— "WaIVEB."  ' 

A  "waiver"  is  the  voluntary  relinquisbment 
of  a  known  right,  a  matter  of  intention,  to  be 
gathered  from  the  language  and  conduct  of  the 
party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 


4.  E'STOFPSL  ^^SS—WaJVXB. 

If  the  renunciation  of  a  waiver  of  s  right 
would  be  to  the  injury  or  disadvantage  of  an- 
other, who  relied  upon  it,  the  party  making  the 
waiver  is  estopped  to  deny  it 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  U  144, 145;  Dec  Dig.  <3=»58.] 

Beport  from  Supreme  Judicial  Court,  Otun- 
berland  County,  at  Law. 

Mandamus  by  Minnie  O.  Smith  against  the 
Pliillipe  National  Bank.  BJeard  on  report 
Writ  denied. 

Argued  before  SAVAGE,  G.  J.,  and  SPEAR, 
KING,  BIRD,  HALEY,  and  HANSON,  JJ. 

J.  Blaine  Morrison,  of  Phillips,  and  Wood- 
man &  Whltehouse,  of  Portland,  for  petition- 
er. Frank  W.  Butler,  of  Farmington,  and 
Ellas  Field,  of  Boston,  Mass.,  for  respondent. 

SAVAGE,  C.  J.  [  1  ]  This  Is  a  petition  for  a 
writ  of  mandamus,  and  the  cage  comes  before 
this  court  on  report.  The  petitioner  was  the 
owner  of  40  shares  in  the  defendant  bank. 
The  original  charter  of  the  hank  expired 
May  20,  1914,  and  the  bank  proceeded  by 
amendment  of  its  articles  of  association,  un- 
der the  provisions  of  Act  Cong.  July  12, 1882, 
c.  290,  to  extend  its  period  of  succession  for 
a  term  ol  not  more  than  20  years,  and  on 
May  21,  1914,  the  ComptroUer  of  the  Cur- 
rency of  the  United  States  granted  his  certif- 
icates of  approval  of  the  extension. 

By  section  5  of  the  act  referred  to  It  is 
provided  that: 

"When  any  national  banking  association  has 
amended  its  articles  of  association  as  provided 
in  this  act,  and  the  ComptroUer  has  granted 
his  certificate  of  approval,  any  shareholder  not 
assenting  to  snch  amendment  may  give  notice  in 
writing  to  the  directors,  within  thirty  days  from 
the  date  of  the  certificate  of  approval,  of  his 
desire  to  withdraw  from  said  association,  in 
which  case  he  shall  be  entitled  to  receive  from 
said  banking  association  the  value  of  the  shares 
so  held  by  him,  to  be  ascertained  by  an  appraisal 
made  by  a  committee  of  three  persons,  one  to  be 
selected  by  such  shareholder,  one  by  the  direc- 
tors, and  the  third  by  the  first  two ;  and  in  case 
the  value  so  fixed  shall  not  be  satisfactory  to  any 
such  shareholder,  he  may  appeal  to  the  Comp- 
troller of  the  Currency,  who  shall  cause  a  reap- 
praisal to  be  made,  which  shall  be  final  and  bind- 
ing; and  if  said  reappraisal  shall  exceed  the 
value  fixed  by  said  committee,  the  bank  sbaU  pay 
the  expenses  of  said  reappraisal,  and  otherwise 
the  appellant  shall  pay  said  expenses;  and  the 
value  so  ascertained  and  determined  shall  be 
deemed  to  be  a  debt  due,  and  be  forthwith  paid, 
to  said  shareholder  from  said  bank ;  and  the 
shares  so  surrendered  and  appraised  shall,  after 
due  notice,  l>e  sold  at  public  sale."  22  Stat 
163,  4  Comp.  Stat  1918,  ||  9665,  9669. 

The  remainder  of!  the  section  is  immaterial 
in  this  case. 

June  6,  1914,  the  petitioner  gave  written 
notice  to  the  directors  of  her  desire  to  with- 
draw from  the  defendant  association,  and  in 
the  same  writing  Informed  them  who  had 
been  selected  by  her  as  appraiser  on  her  part. 
In  the  meantime,  June  1,  1914,  the  bank  de- 
clared a  dividend  from  its  profits,  the  greater 
part  of  which  had  been,  in  fact,  earned  prior 
to   the  expiration  of  the  original  diarter. 
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June  10,  1914,  the  cashier  of  the  bank  ad- 
vised the  petitioner  by  lettef  that  It  was  his 
impression  that  her  acceptance  of  the  div- 
idend declared  and  payable  after  the  charter 
had  been  extended  would  bar  her  withdraw- 
ing her  interest  under  the  provisions  of  the 
statute.  Nevertheless,  on  July  2,  1914,  she 
demanded  in  writing  the  payment  of  the  div- 
idend, and  it  was  paid  to  her  representative 
on  the  same  day. 

The  directors  of  the  defendant  bank  have 
neglected  and  refused  to  appoint  an  ap- 
praiser to  act  with  the  one  selected  by  the 
petitioner.  And  the  reason  assigned  for  the 
refusal  is  that  the  petitioner,  by  demanding 
and  accepting  the  dividend  of  June  1st,  waiv- 
ed or  lost  her  right,  under  the  statute,  to 
withdraw  as  a  shareholder,  and  to  have  the 
value  of  her  shares  appraised.  This  petition 
for  mandamus  is  brought  tor  the  puinpose 
of  compelling  the  appointment  of  an  apprais- 
er by  the  bank,  to  the  end  that  the  value  of 
the  petitioner's  shares  may  be  valued,  and 
become  a  debt  of  the  bank  to  her. 

We  think  the  petition  must  be  denied.  The 
petitioner's  contention  is  that  she  continued 
to  be  a  shareholder  entitled  to  dividends  until 
she  gave  notice  of  withdrawal  June  6th,  and 
that,  being  so  entitled,  her  withdrawal  could 
not  affect  her  right  to  a  dividend  previously 
declared,  and,  consequently,  that  as  she  had 
a  right  to  the  dividend,  the  acceptance  of  it 
after  withdrawal  was  not  in  any  sense  a 
waiver  of  her  withdrawal,  or  a  bar  to  these 
proceedings. 

Wei  think,  both  upon  reason  and  authority, 
that  the  fallacy  of  the  petitioner's  argument 
lies  In  the  assumption  that  she  continued  to 
be  a  shareholder  until  June  6th.  The  life  of 
the  charter  of  a  national  banking  association 
is  limited  in  time  by  law.  By  becoming  a 
shareholder  the  petitioner's  rights  and  lia- 
bilities as  such  continued  only  to  the  expira- 
tion of  the  charter.  She  could  not  be  com- 
pelled to  remain  a  shareholder.  Though  the 
statute  provided  a  way  by  which  the  charter 
life  could  be  extended,  it  was  entirely  at  her 
option  whether  she  would  leave  off  with  the 
old  or  go  on  with  the  new.  The  statute  gave 
her  the  right  to  elect  whether  she  would  con- 
tinue a  shareholder.  And  that  election  was 
required  to  be  made  vrlthin  30  days  after  the 
comptroller  had  approved  the  extension.  If 
she  did  not  exercise  her  option,  and  elect  to 
withdraw,  she  continued  to  be  a  shareholder. 
If  within  80  days  she  elected  to  withdraw, 
she  ceased  to  be  a  shareholder  and,  we  think, 
as  of  the  time  when  the  original  charter  ex- 
pired. The  point  of  division  between  the 
rights  as  a  shareholder  and  her  right  of  ap- 
praisal as  a  nonassentlng  shareholder  was 
the  point  of  time  between  the  old  charter 
and  the  extension  of  the  charter.  She  was 
to  elect  whether  she  would  go  on  with  the 
extended  charter.  If  she  elected  not  to  do  so, 
it  was  an  election  not  to  do  so  for  any  part 
of  the  time  covered  by  the  extended  charter. 
She  could  not  divide  the  period.    She  could 


not  elect  to  hold  on  for  a  part  of  the  extended 
period  of  succession.  Such  we  think  was  the 
intendment  of  the  federal  statute.  A  refer- 
ence to  decided  cases  serves  to  strengthen 
our  conclusion. 

This  question  arose  in  Apsey  v.  Whltte- 
more,  199  Mass.  65,  85  N.  E.  91.  In  that  case 
the  bank  had  failed,  and  the  receiver  was  at- 
tempting to  enforce  the  shareholder's  lia- 
bility against  the  defendant  as  a  sharehold- 
er. The  original  charter  had  expired  sev- 
eral years  before  receivership  proceedings 
and  had  been  extended  in  accordance  with 
the  statute,  and  within  the  30  days  provided 
for  in  the  statute  after  the  approval  of  the 
extension,  the  defendant  gave  notice  of  her 
withdrawal  and  selected  her  appraiser  and 
the  bank  selected  one.  But  the  third  ap- 
praiser was  never  selected,  and  no  appraisal 
wag  had.  The  defendant  never  used  or  as- 
serted any  of  the  rights  and  privileges  of  a 
shareholder  after  the  expiration  of  the  old 
charter,  and  returned  a  dividend  declared 
afterwards  that  had  been  sent  to  her.  The 
court  held  that  the  defendant  was  not  a 
shareholder  under  the  extended  charter.  "It 
is  a  case,"  said  the  court,  "where  the  defend- 
ant withdrew  and  never  became  a  sharehold- 
er for  the  extended  period  of  succession." 

In  Kimball  v.  Apsey,  164  Fed.  830,  90  C.  C. 
A.  634,  the  same  question  arose  upon  facts 
exactly  similar.  The  plaintiff  was  the  same 
as  in  the  Wblttemore  Case,  and  the  defend- 
ant was  another  shareholder  In  the  same 
bank.  The  case  says  the  defendant  gave 
notice  of  vrlthdrawal  within  the  time  limited 
by  statute,  and  never  asserted  any  rights 
of  a  shareholder  after  the  extension.  The 
court  said: 

"By  the  terms  of  the  statute  the  defendant 
ceased  to  be  a  stockholder  •  •  *  on  giving 
his  notice  of  withdrawal  September  5,  1904." 

The  petitioner  draws  the  inference  from 
this  language  that  the  notice  was  given  on 
that  date,  which  was  the  date  of  expiration 
of  the  old  charter.  The  language  might  be 
susceptible  of  that  Inference  if  the  context 
warranted  it.  But  in  the  light  of  the  other 
expressions  In  the  case  we  do  not  so  in- 
terpret it.  We  think  the  court  having  said 
In  terms  that  the  notice  had  been  given  usith- 
in  the  time  limited  by  statute  intended  by 
the  expression  used  to  note  the  date  as 
upon  which  the  notice  became  ^ective. 

But,  however  this  may  be,  both  of  these 
Apsey  Cases  were  taken  to  the  Supreme 
Court  of  the  United  States  on  error.  Botb 
cases  were  considered  together;  and  the 
Supreme  Court,  whose  word  on  federal  ques- 
tions is  decisive,  said  (221  U.  S.  514,  31  Sup. 
Ct.  695,  56  li.  Ed.  834): 

"Ab  We  view  it,  when  the  shareholders  made 
their  election  to  retire  at  the  end  of  the  first 
20-year  period  of  corpoiate  organization,  and 
took  the  steps  required  in  section  6,  by  giving 
notice  and  appointing  an  appraiser  to  obtain  a 
valuation  of,  and  payment  tor,  their  shares  of 
stock,  they  thereby  ceased  to  be  ihareholders  ie- 
yond  the  original  SO-year  term  of  the  life  of  the 
corporation,  and  they  could  neither  share  its 
profits,  nor  be  compelled  to  bear  its  burdena." 
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Aocordlnt^  we  bold  tliat  by  force  o£  tbe 
statute  the  petitioner's  withdrawal  took  ef- 
fect as  of  May  20,  1914.  When  Bhe  with- 
drew, June  5th,  it  was  In  effect  a  declara- 
tion that  she  had  at  no  time  after  May  20th 
assented  to  the  extension.  She  had  and  could 
claim  no  rights  or  benefits  which  arose  to 
shareholders  after  May  20tta.  What  she  did 
have  was  the  right  to  have  her  shares  sp- 
praised  and  paid  for  at  their  value  on  May 
20th.  And  the  fact  that  there  were  undivided 
profits  earned  before  that  date  would  neces- 
sarily enhance  the  value  of  her  shares,  it 
she  chose  to  elect,  as  she  did,  that  her  rights 
as  shareholder  should  not.  continue  under 
the  extended  charter,  she  then  had  no  right 
to  a  dividend  declared  after  tbe  extension. 
She  could  obtain  all  that  belonged  to  her 
by  an  appraisal. 

We  have  treated  the  question  of  profits 
as  if  the  petitioner's  claim  to  a  share  de- 
pended upon  the  fact  alleged  In  her  petition, 
and  admitted  to  be  true,  that  the  greater 
part  of  them  was  earned  while  she  was  a 
shareholder.  If  this  be  so,  still  some  of  the 
profits  which  she  demanded  and  received  as 
a  dividend  were  earned  after  she  ceased  to  be 
a  shareholder.  Besides,  the  statute  con- 
templates a  sale  of  her  shares  by  auction. 
Such  a  sale  would  determine  the  value  of 
the  shares  on  May  20,  1914.  The  transferee 
would  be  entitled  to  all  dividends  declared 
after  that  time.  The  law,  it  is  said,  refuses 
in  tbe  case  of  a  transfer  to  Investigate  the 
question  when  the  dividend  was  earned.  In 
contemplation  of  law  the  net  profits  are 
earned  at  tbe  Instant  the  dividend  is  de- 
clared. This  rule  is  Just,  because  tbe  ac- 
crued profits  and  expected  dividends  enter 
into  the  value  and  price  at  which  the  stock 
Is  sold.  Richardson  ▼.  Richardson,  76  Me. 
575,  46  Am.  Rep.  428;  2  Cook  on  Corp.  i 
539. 

[2-4]  The  remaining  question  Is  whether 
the  demand  for  and  acceptance  of  the  divi- 
dend after  the  petitioner's  withdrawal  In 
any  way  affected  her  rights  under  the  with- 
drawal. We  think  they  did.  We  think  the 
withdrawal  was  waived.  We  do  not  think 
the  withdrawal  was  irrevocable,  at  least 
until  the  bank  acted  ui>on  it.  It  was  com- 
petent for  the  petitioner  to  withdraw  the 
withdrawal  or  waive  it,  if  she  chose  to  do  so. 
It  was  possible  for  her  to  effect  a  waiver  In 
law,  even  if  she  did  not  intend  to  do  so.  A 
waiver  Is  ordinarily  defined  to  be  the  volun- 
tary relinquishment  of  a  known  right,  a 
matter  of  intention.  Stewart  v,  Leonard,  103 
Me.  128,  68  AU.  638.  Tbe  intention,  how- 
ever, is  not  tbe  secret  Intention.  It  Is  tbe  in- 
tention to  be  gathered  from  the  language 
and  conduct  of  tbe  party.  But  a  waiver  in 
law  may  be  shown  by  a  voluntary  act,  tbe 
legal  effect  of  which  Is  contrary  to  that  in- 
tended. This  court  said  in  Stewart  v.  Leon- 
ard, supra: 


"Waiver  is  where  one  in  possession  of  any 
right,  whether  conferred  by  law  or  by  contract, 
and  of  fun  knowledge  of  tbe  material  facta,  does 
or  forbears  the  doing  of  something  inconsistent 
with  the  existence  of  the  right  or  of  his  Inten- 
tion to  rely  upon  it.  Thereupon  he  is  said  to 
have  waived  it,  and  he  is  precluded  from  claim- 
ing anything  by  reason  of  it  afterwards." 

And  it  may  be  added  that  under  such  cir- 
cumstances, if  the  renunciation  of  the  waiver 
would  work  to  the  injury  or  disadvantage  of 
another,  who  relied  upon  it,  tbe  party  mak- 
ing the  waiver  Is  estopped  to  deny  it  West 
V.  Platt,  12T  Mass.  372. 

Applying  this  rule,  how  does  the  petition- 
er stand?  She  gave  notice  of  withdrawal 
June  Sth.  That  withdrawal.  If  carried  Into 
effect  as  she  desires,  will  give  her  the  right 
to  recover  of  the  bank  the  value  of  her 
shares  on  May  20th,  enhanced  necessarily  by 
the  Increment  of  undivided  earnings  to  that 
date.  She  will  receive  the  benefit  of  those 
earnings.  On  July  2d  she  demanded  and 
received  tbe  dividend  of  June  Ist,  which  in- 
cluded those  earnings,  or  at  least  a  part  of 
them.  So  that,  if  she  obtains  an  appraisal 
under  the  statute,  she  will  have  received,  and 
the  bank  will  have  been  compelled  to  pay  to 
her,  those  earnings  twice  over.  Under  these 
cirCTimstancee,  the  acts  of  demanding  and 
receiving  the  dividend  were  so  inconsistent 
with  the  existence  of  the  rights  claimed  un- 
der the  withdrawal,  and  so  detrimental  to 
tbe  rights  of  the  bank,  that  it  must  be  held 
that  the  withdrawal  was  in  law  waived,  and 
that  the  petitioner  is  estopped  to  claim  far- 
ther rights  under  her  notice  or  withdrawaL 
She  had  her  election.  She  might  have  elect- 
ed to  maintain  her  withdrawal,  and  become 
a  creditor  of  the  bank  for  the  value  of  her 
shares,  or  she  might  have  elected  to  receive 
her  dividend  as  a  shareholder.  She  could 
not  enjoy  both  privileges.  She  could  not 
be  both  creditor  and  shareholder.  She  elect- 
ed to  take  her  dividends  as  shareholder. 
And  she  must  abide  her  election,  although 
perhaps  she  did  not  foresee  the  consequences. 

Petition  for  mandamus  denied,  with  costs. 


HASKELL   IMPLEMENT  &   SEED  CO.   v. 
POSTAL  TELBGKAPH-CABIiE  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  28, 
1916.) 

1.  TtXEOBAPHS  AND  TeLKPHONM  *=»54— LIM- 

iTATioN  o»  LiABiLprr  —  VAMDirr— Public 

POUOT. 

A  contract  whereby  a  party  escapes  the 
consequences  of  hia  own  negligence  is  void  as 
against  public  policy;  this  rule  applying  to  tel- 
egraph compajiies. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |S  89-47;  Dec.  Dig. 
<S=354.] 

2.  Telegraphs    and    Telephones    <S=s>64  — 
AoBEEMEWTs— VALiDrrr. 

A  provision  on  the  back  of  a  telegram 
which  was  made  part  of  tbe  contract  that  com- 
pany, in  case  the  message  was  not  received, 
should  not  be  liable  for  mistakes  or  delays  be- 
yond the  amount  received  for  sending  the  same. 
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and  that  t&a  company  was  made  the  agent  of 
the  sender  without  liability  to  forward  any  mes- 
sage over  the  lines  of  any  other  company  when 
necessary  to  reach  its  destination,  does  not  re- 
lieve the  tel%raph  company  from  liability  to 
the  amount  of  the  original  cost  of  transmission 
in  case  of  negligence  or  defauit  in  the  connecting 
telegraph  companies. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  TelephonM,  Cent.  Dig.  H  89-47;   Dec.  iMg. 

3.   COUBTS    «=s>48&— iNTEBSTATB    COHVEBOK   — 
JVBISDICTION  OF  STATE  COURTS. 

Interstate  Commerce  Act  Feb.  4,  1887,  c. 
104,  I  1  (3),  24  Stat  379,  aa  amended  in  ISaO 
(Act  June  18,  1910,  c.  809,  I  1  [3],  36  Stat. 
544  tU.  S.  Comp.  St  1913,  I  8563]),  declares 
that  telegraph,  telephone,  and  cable  companies 
shall  be  considered  common  carriers,  that  all 
charges  for  transmission  of  messages  shall  be 
just  or  reasonable,  and  that  messages  may  be 
classified  into  such  classes  aa  are  reasonable. 
Sections  3  and  15,  respectively,  declare  that  it 
shall  be  unlawful  for  any  common  carrier  to 
give  any  undue  preference  to  any  person,  and 
that  whenever^  after  a  full  hearing  nnder  an  or- 
der for  investigation,  the  Interstate  Commerce 
Commission  shall  be  of  the  opinion  that  rates 
are  unjust  or  discriminatory,  it  may  prescribe 
what  may  be  just  and  reasonable  rates,  and  the 
carriers  shall  thereafter  not  publish  or  demand 
any  rates  in  excess  of  the  maximum  prescribed, 
but  it  shall  adopt  the  classification  and  observe 
the  rules  and  regulations  fixed.  The  contract  for 
the  transmission  of  an  interstate  message  as  evi- 
denrad  by  the  stipulation  on  the  back  of  the  tel- 
egram blank  provided  that  the  company  should, 
in  case  the  message  was  not  repeated,  be  liable 
in  case  of  negligence  or  delay  in  transmission 
for  not  more  toan  the  price  received  for  sending 
the  message.  Held,  that  the  state  courts  are 
without  jurisdiction  to  determine  the  reasonable- 
ness of  the  stipulation,  that  being  a  question 
for  the  Interstate  Commerce  Commission,  al- 
though they  may  take  cognizance  of  an  action  to 
recover  from  the  telegraph  company  the  amount 
paid  for  transmitting  the  message. 

[Ed.  >'ote. — For  other  cases,  see  Courts,  Cent 
Dig.  Sj"  404,  1824-1830,  1833-1341,  1372- 
1374;    Dec  Dig.  •S=»489.] 

Gxceptlona  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  the  Haskell  Implement  &  Seed 
Company  against  the  Postal  Telegraph-Cable 
Company.  There  was  verdict  for  plaintiff, 
and  defendant  excepted.  Exceptions  sus- 
tained. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
BIRD,  HALEY,  and  HANSON,  JJ. 

Tascns  Atwood,  of  Auburn,  for  plaintiff. 
White  &  Carter,  of  Lewiston,  for  defendant 

HANSON,  J.  This  is  an  action  to  recover 
damages  for  a  mistake  in  the  transmission 
of  a  message  from  Lewiston,  Me.,  to  Mollne, 
111.  The  writ  was  dated  December  19,  1913. 
The  case  was  tried  at  the  January  term,  1915. 
The  presiding  Justice  directed  a  verdict  for 
the  plaintiff  for  $106.50,  and  the  case  is  here 
upon  defendant's  exceptions  to  such  order, 
and  other  grounds  stated  in  the  exceptions  as 
follows: 

"Upon  the  conclusion  of  the  evidence  the  de- 
fendant moved  that  a  verdict  be  directed  for  it. 
This  motion  was  overruled  by  the  court.  The 
defendant  then  requested  the  court  to  instruct 
the  jury  that  the  plaintiff  was  not  entitled  to  re- 
cover more  thnn  the  sum  of  68  cents,  being  the 


amount  paid  for  sending  the  meosagc.  The 
court  refused  to  give  this  instructioD.  The  court 
then  directed  the  jury  to  return  a  vo^ict  for  the 
plaintiff  for  the  sum  of  (106.60;  it  being  ad- 
mitted that,  if  the  plaintiff  was  entitled  to  re- 
cover more  than  68  cents,  this  sum  of  91()6l60 
fixed  by  the  court  was  correct 

"To  which  rulings  and  instructions  and  refus- 
als to  instruct  the  defendant  excepts,  and  praya 
that  its  exceptions  may  be  allowed." 

The  material  parts  of  the  blank  supplied  by 
the  defendant  with  the  message  In  question 
follows: 

"Postal  Telegraph— Commercial  Gable. 
"Clarence  H.  McKay,  President 
"Night  Telegram. 
"Delivered  6.24    Received  at  B.    16  Bed  Chgd. 
"The  Postal  Telegraph-Cable  Company    (In- 
corporated)  transmits  and   delivers  night   mes- 
sages subject  to  the  terms  and  conditions  printed 
on  the  back  of  this  blank. 

"Design  Patent  Applied  For. 
"(Ghge  HaskeU  Co.)    Lewiston,  Me.,  Oct.  21, 

1912. 
"E— 7624    Design  Patent  No.  40529. 
"Send  the  following  message,  without  repeat- 
ing, subject  to  the  terms  and  conditions  printed 
on  the  back  hereof,  which  are  hereby  agreed  to: 

"  'Oct  21,  1912. 
"  "To  Deere  ft  Co.,  MoHne,  111. 

"  'Have  gotten  five  thousand  better  price  will 
leave  for  Moline  Tuesday  night  unless  yon  re- 
quest otherwise. 
"  'B50    A.  M.  ft  M.  Y.    6.39  P. 

"  'E.  P.  Webster.' 
•        ••••••*         • 

'^I\>  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated; 
that  is,  telegraphed  back  to  the  originating  office 
for  comparison.     For  this,  one-half   the  unre- 

Seated  message  rate  is  charged  in  addition. 
*  *  It  is  agreed  between  tiie  sender  of  the 
message  written  on  the  face  hereof  and  the  Pos- 
tal Telegraph-Cable  Company  that  said  company 
shall  not  be  liaUe  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery,  of 
any  imrepeated  message,  beyond  the  amount  re- 
reived  for  sending  the  same,  nor  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for 
nondelivery,  of  any  repeated  messaee  beyond  fif- 
ty times  the  sum  received  for  sending  the  same, 
unless  specially  valued,  nor  in  any  case  for  de- 
lays arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  nor  for  errors  in  cipher 
or  obscure  messages.  In  any  event  the  company 
shall  not  be  liable  for  damages  for  any  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for 
the  nondelivery  of  this  message,  whether  caused 
by  the  negligence  of  its  servants  or  otherwise, 
beyond  fifty  times  the  repeated  message  rate,  at 
which  amount  this  message,  if  sent  as  a  repeated 
message,  is  hereby  valued,  unless  a  greater  value 
is  stated  in  writinK  hereon  at  the  time  the  mes- 
sage is  oifered  to  the  company  for  transmission 
and  an  additional  sum  paid  or  agreed  to  be  paid 
based  on  such  value  equal  to  one-tenth  of  one  per 
cent  thereof.  And  this  company  is  hereby  made 
the  agent  of  the  sender,  without  liability,  to  for- 
ward any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its  destina- 
tion." 

The  message  delivered  to  the  corresiK>nd- 
ent  in  Moline  was  as  follows: 

"Have  gotten  five  thousand  better  price  will 
leave  for  Moline  Thursday  night  unless  you  re- 
quest otherwise." 

The  word  "Thursday"  was  written  In  place 
of  "Tuesday"  after  the  telegram  left  the  line 
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of  the  defendant  company,  and  wMIe  In  the 
course  of  transmission  over  the  line  of  a  con- 
necting company,  and  the  plaintiff  alleges 
that  the  damages  sued  for  resulted  directly 
from  the  error  above  mentioned.  In  bis 
brief,  counsel  for  the  plaintiff  in  support  of 
bis  contention  reliefr  oitirely  on  the  rule  laid 
down  in  Ayer  v.  Telegraph  Company,  TO  Me. 
493.  10  Atl.  495,  1  Am.  St.  Rep.  353,  a  case 
presenting  the  same  question,  but  differing 
widely  in  the  facts  involved,  and  in  the  word- 
ing of  the  contract  in  evidence.  In  that  case 
a  lot  of  laths  were  offered  to  a  Philadelphia 
correspondent  in  a  telegram  sent  in  these 
words: 

"Will  sell  800  M  laths  ddivered  at  your  wharf, 
two  ten  net  cash  Jnly  shipment.  Answer 
gnick." 

The  telegram  was  received  with  the  word 
"ten"  omitted.  The  offer  was  accepted,  and 
the  plaintiff,  on  account  of  the  error,  lost  $80. 
for  which  he  brought  action.  The  defendant 
(s  that  case  offered  n6  evidence,  and,  quoting 
from  the  opinion — 

"(iid  not  undertake  to  account  for,  or  erplato 
the  mistake  in  transmission  of  toe  message. 
The  presumption  therefore  is  that  the. mistake 
icanlted  from  the  fault  of  the  telegraph  com- 

rny.  We  cannot  consider  the  possibility  thnt 
may  have  resulted  from  causes  beyond  the 
control  of  the  company.  In  the  absence  of  eri- 
drace  on  that  point,  we  must  assume  that  for 
soch  an  error  the  company  was  in  fault  •  •  • 
"Tlie  fault  and  consequent  Babflity  of  the  de- 
ftndsDt  company  beinfr  thus  established,  the  only 
remaining  question  is  the  extent  of  tliat  liability 
in  this  case.  The  plaintiff  claims,  it  extends  to 
the  difference  between  the  market  price  of  the 
laths,  and  the  price  at  which  they  were  shipped. 
The  defendant  claims  its  liability  is  limited  to 
the  amount  paid  for  the  transmission  of  the 
messase.  It  claims  this  limitation  on  two 
cronnds:  (1)  The  company  relies  upon  a  stipu- 
lation made  by  it  with  the  plaintiff,  as  follows : 
'An  messages  taken  by  this  company  are  subject 
to  the  following  terms :  To  guard  against  mis- 
takes or  delays,  the  sender  of  a  message  should 
order  it  repeated:  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For  this, 
one-half  the  regular  rate  is  charged  In  addition. 
It  is  agreed  between  the  sender  of  the  following 
iressage,  and  this  company  that  said  company 
•ball  not  be  liable  for  mistakes  or  delays  in  the 
transminion,  or  delivery,  or  for  nondelivery  of 
any  nnrepeated  message,  whether  happening  by 
negligende  of  its  tervanU,  or  oiherwtte,  beyond 
the  amount  received  for  sending  the  same.'  " 

And  then  the  court  asked  the  question: 
|1s  such  a  stipulation  in  the  contract  of  trans- 
mJMion  valid,  as  a  matter  of  contract  assented 
to  by  the  parties,  or  is  it  void  as  against  public 
policy?" 

The  court  answered  in  no  uncertain  terms: 

"We  think  it  is  void." 

[1]  It  is  obvious  that  the  Ayer  Case  can- 
not be  accepted  as  controlling  in  this  case, 
^e  facts  are  not  the  same,  and  the  terms  of 
the  contract  differ  in  a  most  important  par- 
ticnlar.  It  will  b©  observed  that  such  dif- 
ference was  the  real  basis  of  the  opinion,  and 
the  various  expressions  therein  in  relation  to 
Individuals,  corporations,  and  the  public, 
which  were  based  upon  the  facts  in  the  case, 
were  then  appropriate  and  appllcnble,  where 
the  sender  oC  the  message  agreed  that: 


The  OKnpany  "shall  not  be  liaMe  for  mis- 
takes," etc,  "whether  happening  by  the  negli- 
gence of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same." 

The  case  found  the  defendant  negligent, 
and  confidently  resisting  the  plaintiff's  claims 
because  the  plaintiff  had  agreed  as  above, 
not  to  claim  in  case  of  negUgence.  The  re- 
sult in  that  case  need  not  and  will  not  be 
questioned  here.  The  reasoning  there  as  to 
contracts  of  indivldnals  attempting  to  evade 
or  avoid  the  consequences  of  their  own  negli- 
gence was  but  a  repetition  of  the  wisdom  of 
cases  supporting  the  rule  from  earliest  times, 
and  reasserting  the  policy  of  the  law  inde- 
pendently of  statute  regulation,  and  it  is  not 
perceived  that  any  recent  legislation,  federal 
or  state,  has  been  enacted  transforming  neg- 
ligence Into  license,  or  creating  a  channel 
through  which  liability  therefor  may  be 
avoided  by  contract,  or  otherwise  permitting 
a  person  to  take  advantage  of  his  own  wrong. 
Young  v.  M.  O.  R.  R.,  lis  Me.  113,  93  AtL  48; 
Buckley  v.  B.  &  A.  R.  R.,  113  Me.  164,  98 
Atl.  65.  It  will  be  seen  that  the  contract  in 
suit  differs  from  that  In  the  Ayer  Case,  and  the 
words  limiting  liability  for  negligence  have 
a  stlpnlation  as  to  damages  accompanying 
them  beyond  the  charge  for  transmission. 
The  decision  in  the  Ayer  Case  was  reached  in 
1887,  and  contained  no  reference  to,  and  was 
not  affected  by,  the  Interstate  Commerce 
Act  of  that  year,  for  the  reason  that  said 
act  did  not  then  relate  to  telegraph,  tele- 
phone, and  cable  companies  doing  an  Inter- 
state business.  The  rule  and  policy  therein 
emphasUsed  controlled  procedure  and  practice 
in  this  state  until  June  18,  1910,  when  an 
amendment  to  the  Interstate  Commerce  Act 
was  passed.  The  portions  applying  here 
read; 

"The  provisions  of  this  act  shall  apply  to 
•  •  •  telegraph,  telephone,  and  cable  compa- 
nies (whether  wire  or  wireless)  engaged  in  send- 
ing messages  from  one  state,  territory,  or  district 
of  the  United  States  to  any  other  state,  terri- 
tory, or  district  of  the  United  States,  or  to  any 
foreign  country,  who  shall  be  considered  and 
held  to  be  common  carriers  within  the  meaning 
and  purpose  of  this  act.    ♦    •    • 

"All  charges  made  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passen- 
gers or  property  and  for  the  transmission  of 
messages  by  telegraph,  telephone,  or  cable,  aa 
aforesaid,  or  in  connection  therewith,  shall  lie 
just  and  reasonable;  and  every  unjust  and  un- 
reasonable charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlaw- 
ful; provided,  that  messages  by  telegraph,  tele- 
phone, or  cable,  subject  to  the  provisions  of  this 
act,  may  be  classified  into  day,  night,  repeated, 
nnrepeated,  letter,  commercial,  press,  govern- 
ment, and  such  other  classes  as  are  just  and 
reasonable,  and  different  rates  may  be  charged 
for  the  different  classes  of  messages." 

Section  3  of  this  act,  as  amended,  pro- 
vides: 

"That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any 
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particolar  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

Section  16  of  the  act,  aa  amended,  farther 
provides: 

"That  whenever,  after  full  hearing  upon  a 
complaint  made  as  provided  in  section  13  of  this 
act,  or  after  full  hearing  under  an  order  for  in- 
vestigation and  hearing  made  by  the  Commis- 
sion on  its  own  initiative  (either  in  extension 
of  any  pending  complaint  or  without  any  com- 
plaint whatever),  the  Commission  shall  be  of 
opinion  that  any  individual  or  joint  rates  or 
charges  whatsoever  demanded,  charged,  or  col- 
lected by  any  common  carrier  or  earners  sub- 
ject to  the  provisions  of  this  act  for  the  trans- 
portation of  persons  or  property  or  for  the 
transmission  of  messages  by  telegraph  or  tele- 
phone as  defined  in  the  first  section  of  this  act, 
or  that  any  individual  or  joint  classifications, 
regulations,  or  practices  whatsoever  of  such  car- 
rier or  carriers  subject  to  the  provisions  of  this 
act  are  unjust  or  unreasonable  or  unjustly  dis- 
criminatory, or  unduly  preferential  or  prejudi- 
cial or  otherwise  in  violation  of  any  of  the  pro- 
visions of  this  act,  the  Commission  is  hereby 
authorized  and  empowered  to  determine  and  pre- 
scribe what  will  be  the  just  and  reasonable  in- 
dividual or  joint  rate  or  rates,  charge  or  charges, 
•  •  •  and  what  individual  or  joint  classifica- 
tion, regulation,  or  practice  is  iust,  fair,  and 
reasonable  to  be  thereafter  followed,  and  to 
make  an  order  that  the  *  *  *  earners  shall 
cease  and  desist  from  such  violation  to  the  ex- 
tent to  which  the  Commission  finds  the  same  to 
exist,  and  shall  not  thereafter  publish,  donand, 
or  collect  any  rate  or  charge  for  such  transpor- 
tation or  transmission  in  excess  of  the  maximum 
rate  or  charge  so  prescribed,  and  ^all  adopt  the 
classification  and  shall  conform  to  and  observe 
the  regulation  or  practice  so  prescribed,"  etc. 

The  defendant  claims  it  Is  not  liable,  be- 
cause: (1)  The  error,  if  any,  did  not  happen 
through  any  negligence  of  the  defendant; 
and  that  (2)  In  any  event  its  liability  is  lim- 
ited to  the  amount  received  for  sending  the 
message. 

[2]  1.  The  case  shows  that  the  telegram 
was  received  In  Boston  without  error,  and 
was  then  turned  over  in  regular  course  to 
the  connecting  company.  The  error  occurred 
after  the  telegram  left  the  defendant's  con- 
trol, but  the  provision  tn  the  contract  that 
"the  company  is  made  the  agent  of  the  send- 
er without  liability  to  forward  any  message 
over  the  lines  of  any  other  company  when 
necessary  to  reach  its  destination"  caimot  on 
that  account  be  construed  or  held  to  relieve 
the  defendant  from  liability  to  the  extent  of 
the  payment  of  the  cost  of  original  transmis- 
sion. It  is  clear  that  the  parties  did  not  so 
Intend.  We  are  of  the  opinion  that  the  re- 
fusal to  direct  a  verdict  for  the  defendant 
was  correct  The  first  exception  is  there- 
fore overruled. 

[SI  2.  As  to  the  second  exception  to  the 
refusal  of  the  presiding  Justice  to  instruct  the 
jury  that  the  plaintiff  was  not  entitled  to  re- 
cover more  than  68  cents,  the  amount  paid 
for  sending  the  message,  and  the  third  ex- 
ception to  the  direction  of  a  verdict  for  $106.- 
50,  we  think  both  exceptions  should  be  sus- 
tained. 

In  True  t.  International  Telegraph  Co.,  60 
Me.  9,  U  Am.  B^.  156,  and  Bartlett  t.  Tele- 


graph Co.,  62  Me.  209, 16  Am.  Bep.  437,  dted 
in  the  Ayer  Case,  supra,  the  same  rule  was 
under  consideration.  In  the  latter  case  the 
court,  by  Danforth,  J.,  said: 

"It  has  been  held  in  many  cases  that  a  com- 
pany may  make  rules  limiting  its  liability  in 
certain  cases,  and  perhaps  it  is  now  too  late  to 
deny  this  proposition,  though  it  seems  to  be 
materially  enlai^ng  the  meaning  of  the  term, 
when  a  power  given  4x>  a  corporation  or  an  in- 
dividual to  regulate  the  manner  or  method  of  do- 
ing business  with  the  public  is  converted  into  a 
means  of  limiting  die  liabili^  which  by  law 
is  attached  to  that  business.  But,  however  that 
may  be,  all  courts  agree  that  a  rule,  to  be  of 
binding  force,  must  be  reasonable,  whether  its 
purpose  is  to  facilitate  business  or  limit  liability. 
There  may  be  a  wide  disagreement  as  to  whether 
any  eiven  rule  is  reasonable,  but  none,  it  is  be- 
lieved, as  to  its  want  of  validity,  when  its  un- 
reasonableness is  once  conceded." 

This  court  at  that  time  (1873)  recognised 
the  growing  necessity  for  some  definite  and 
final  method  of  determining  for  all  the 
states  the  question  of  reasonableness  of  rules 
in  like  cases,  and  that  a  uniform  practice 
should  be  established  emanating  from  a  spe- 
cial source  by  which  all  should  be  governed, 
and  not  leave  the  question  to  the  uncertain 
and  consequent  unsatisfactory  finding  of  the 
courts  of  the  various  states  in  cases  as  they 
should  arise  therein. 

Following  the  decision  in  Ayer  v.  Telegraph 
Co.,  supra.  Primrose  v.  Western  Union  Tele- 
graph Co.,  154  V.  a.  1,  14  Sup.  Ct  1098.  38 
L.  Ed.  883,  was  decided  May  26,  1894.  It 
was  there  held  that: . 

"A  stipulation  between  a  telegraph  company 
and  the  sender  of  a  message  that  the  company 
shall  not  be  liable  for  mistakes  in  the  transmis- 
sion or  delivery  of  a  message  beyond  the  sum 
received  for  sending  it,  unless  the  sender  orders 
it  to  be  repeated  by  being  telegraphed  back  to 
the  originating  office  for  comparison,  and  i>ays 
half  that  sum  in  addition,  is  reasonable  and 
vaUd." 

In  Western  Union  Telegraph  Company  v. 
Dant,  42  App.  D.  G.  398,  Nov.  2, 1914,  L.  B.  A. 
1915B,  685,  the  court  had  under  consideration 
the  question  here  Involved  as  to  limitation  of 
liability  for  an  unrepeated  message,  and  it 
was  held  that: 

"Where  by  statute  telegraph  messages  may  be 
classified  and  a  different  rate  charged  for  each 
class,  a  condition  made  part  of  the  contract  for 
transmission  that  the  company  will  be  liable  for 
mistakes  or  delays  in  nonrepeated  messages  only 
to  the  amount  paid  for  their  transmission  is 
valid  and  enforceable  against  the  sendee." 

Many  changes  have  occurred  in  business 
and  business  regulation  in  the  28  years  since 
the  decision  in  the  Ayer  Case  and  the  creation 
of  the  Interstate  Commerce  Commission.  l%e 
decision  stands,  but  the  Commerce  Act  has  ex- 
panded until  it  comprehends  and  Includes  the 
questions  involved  in  the  case  at  bar,  and,  so 
including,  it  must  perforce,  being  the  su- 
preme law,  suspend  the  operation  of  any  state 
statute  or  regulation,  or  the  force  and  effect 
of  any  decision  in  oppositton  thereto,  the 
Ayer  Case  among  the  rest,  so  far  as  they 
conflict  with  the  act  of  June  18,  1910.  This 
rule  does  no  violence  to  any  state,  corpora- 
tion, or  Individual,  and  is  In  keeping  with 
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the  sentiment  and  reasons  underlying  sound 
public  policy,  the  highest  good,  the  best  in- 
terest of  all  the  people,  not  that  of  one  state 
or  one  locality.  Minnesota  Rate  Cases,  Slmp- 
aon  T.  Shepard,  230  U.  S.  352.  67  L.  Bd.  1511, 
48  I*  R.  A.  (N.  S.)  1161 ;  Sllgh  v.  KIrkwood, 
237  D.  S.  52,  35  Sup.  Ct  501,  59  L.  Ed.  835. 

By  the  act  of  Jnne  18,  1910,  telegraph  com- 
panies have  been  made  common  carriers  with- 
in the  meaning  and  subject  to  the  prorisions 
of  the  Interstate  Commerce  Act  Being  so 
subject,  as  to  all  qaestiona  of  classification, 
regulation,  and  procedure,  and  espedally 
wbere,  as  in  this  case,  the  reasonableness  of 
the  roles  and  charges,  and  the  limitation  of 
liability,  are  in  question,  state  courts  are 
without  jurisdiction,  and  such  cases  must  be 
brought  In  the  federal  court,  or  be  submitted 
for  the  determination  of  the  Interstate  Com- 
merce Commission,  as  in  the  case  of  other 
common  carriers  coming  within  the  adminis- 
trative competency  of  that  Commission.  Bal- 
timore ft  CMilo  Bailroad  Company  v.  United 
States  ex  rel.  Pltcalm  Coal  Co.,  215  TT.  S. 
481,  80  Sup.  Ct  164,  54  L.  Ed.  292;  Northern 
Padflc  Railroad  v.  Washington,  222  U.  S. 
870,  32  Sup.  Gt  160,  56  L.  Ed.  237 ;  Southern 
Railway  Co.  v.  Reid,  222  T7.  S.  424,  32  Sup. 
Ct.  140,  56  L.  Ed.  257 :  W.  U.  Telegraph  Co.  t. 
Brown,  234  U.  S.  542,  34  Sup.  Ct  956,  58  L. 
ESd.  1457,  and  cases  cited;  Boston  ft  Maine 
Railroad  v.  Hooker,  233  U.  S.  97,  34  Sup.  Ct 
S26,  68  L.  Ed.  868,  L.  R.  A  1916B,  450,  Ann. 
Gas.  1916D,  593,  and  cases  dted;  Pennsyl- 
ranla  Railroad  Company  t.  Puritan  Coal 
Mining  Company  (United  States  Supreme 
Court,  Oct  Term,  1914)  237  U.  S.  121,  36 
Sup.  Ct  484,  59  L.  EXL  867. 

It  does  not  follow  tbat  this  court  has  no 
jurisdiction  of  a  case  invoMng  the  recovery 
of  the  charge  for  transmission  only,  as  in 
this  case.  In  Pennsylvania  R.  Co.  v.  Puritan 
Co.,  supra,  the  court  say: 

"But  if  the  carrier's  role,  fair  on  its  face,  has 
been  nneqoally  applied,  and  the  suit  is  for  dam- 
ages occasioned  by  its  violation,  •  •  *  there 
Is  no  administrative  aueatioa  inTolved,  the  courts 
being  called  on  to  decide  a  mere  qnestion  of  fact 
as  to  whether  the  carrier  has  violated  the  rule 
to  the  plaintiff's  damage.  Such  suits,  though 
against  an  interstate  carrier  for  damages  arising 
in  interstate  commerce,  may  be  prosecuted  ei- 
ther in  the  state  or  federal  courts." 

See  Illinois  Central  Railroad  Company  v. 
Mulberry  mil  Coal  Co.,  238  D.  S.  275,  35 
Sup.  Ct  760,  59  L.  Ed.  1306.  But  In  Penn- 
sylvania R.  R  Co.  V.  Clark  Bros.  Coal  Min- 
ing Co.,  238  U.  8.  456,  35  Sup.  Ct  896,  59  U 
Ed.  1406,  Involvtog  the  right  of  a  shipper  to 
recover  damages  from  a  carrier  for  alleged 
Inadequate  and  discriminating  car  service, 
tbe  court  held  that: 

"Where  the  complaint  involves  an  attack  upon 
the  rule  or  method  of  car  distribution  practiced 
bj  tbe  carrier  in  distributing  cars  for  interstate 
shipments,  no  action  is  maintainable  in  any 
court  for  damages  alleged  to  have  been  inflicted 
thereby  until  the  Gommiaaion  has  made  its  find- 
ing as  to  the  reasonableness  of  such  rules  or 
methods." 


Continuing,  that  case  holds  that: 
"Where  •  •  •  it  appears  that  the  act  to 
regulate  commerce  has  been  violated,  and  the 
requisite  mling  as  to  the  unreasonableness  of 
the  practice  assailed  bas  been  made  by  the  Com- 
mission, section  9  applies  and  is  exclusive,  and 
the  shipper  must  elect  between  a  proceeding 
for  reparation  award  before  the  Commission  or 
a  suit  in  the  federal  court  He  cannot  resort 
to  the  state  court." 

That  section  provides: 

"Sec.  9.  That  any  person  or  persons  claiming 
to  be  damaged  by  any  common  carrier  subject  to 
the  provisions  of  this  act  may  either  make  com- 
plaint to  the  Commission  as  hereinafter  provided 
for,  or  may  bring  suit  in  his  or  their  own  behalf 
for  the  recovery  of  the  damages  for  which  such 
common  carrier  may  be  liable  under  the  provi- 
sions of  this  act  in  any  District  [or  Circuit] 
Court  of  the  United  States  of  competent  juris- 
diction; but  such  person  or  persons  shall  not 
have  the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  whitih  one  of  the 
two  methods  of  procedure  herein  provided  for 
he  or  they  will  adopt." 

In  defining  the  sc<H>e  of  section  9,  the 
court.  In  Pennsylvania  R  R  Co.  v.  Clark 
Bros.  Coal  Mining  Co.,  supra,  say: 

"This  provision  defines  the  remedies  to  which 
a  person  in  the  situation  of  the  plaintiff  is  en- 
titled, and  the  terms  of  the  provision  clearly  in- 
dicate that  these  remedies  are  exclusive.  The 
express  requirement  of  an  election  between  the 
proceeding  before  the  Commission  and  a  suit  in 
tbe  federal  court  leaves  no  room  for  the  conclu- 
sion that  there  is  an  option  in  sucli  case  to  re- 
sort to  the  state  court.  Where  the  proceeding 
has  been  bad  before  the  Commission  and  repa- 
ration awarded,  suit  under  section  16  (as  amend- 
ed in  1010)  may  be  brought  in  dther  a  state  or 
federal  court  but  this  is  after  the  Commission's 
award  has  been  made." 

It  is  the  opinion  of  the  court  tbat  the  de- 
fendant was  not  liable  for  any  greater  sum 
than  the  amount  named  for  sending  the  mes- 
sage. 

The  entry  will  be: 

Exertions  sustained. 


ROSS  et  al.  t.   MAINE   CENT.   R   CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  28, 
1915.) 

1.  JXTDGMENT   «=»720— C0NCI,UBIVBHKB9— MAT- 
TEB8   CORCLTTDED. 

In  an  action  for  the  freesing  of  carloads  of 
potatoes,  decision  in  a  former  suit,  on  a  special 
contract  was  the  law  of  the  case  as  to  tbe 
defendant  railroad  in  respect  to  tbe  contract  to 
carry,  whether  it  was  an  interstate  carrier  as 
well  as  an  initial  carrier,  and  as  to  claims 
asserted  under  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act  (Act  June  29,  1906, 
e.  3591,  I  7,  pars.  11,  12,  84  Stat.  693  [U.  S. 
Comp.  St  1913,  I  8592]). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
(3ent  Dig.  |  1261 ;   Dec.  Dig.  «=720.] 

2.  Appeai.  ANn  Ebbob  €=>1051  —  Habmt.mh 
Ebbob— Admission  or  Evioencx. 

In  assumpsit  for  damages  by  freezing  of 
carloads  of  potatoes,  evidence  for  plaintiff  that 
he  received  the  potatoes  at  Bangor  and  billed 
them  from  there  to  Hobokcn,  was  not  prejudi- 
cial to  defendant,  where  the  same  fact  was 
shown  by  the  bills  of  lading  and  other  evidence 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  4161-1170;  Dec.  Dig.  «=» 
1051.] 
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8.  ca.bbiebs  9=>13s— evidknok  ($=3457,  461— 
Parol  —  Mbanino  of  Tebms  —  Dailagk  to 
Goods — Heatino  Contkact. 

In  assuntpait  for  damages  by  freeadng  of  car- 
loads of  potatoes  shipped  under  a  special  heat- 
ing contract,  evidence  as  to  the  meaning  of  the 
heater  charges,  the  market  price  of  potatoes  at 
Bangor  on  the  days  of  shipment,  the  condition 
and  value  of  the  potatoes  at  destination,  the 
meaning  of  the  term  "lighterage  free"  and  the 
exact  point  of  delivery  designated  as  "Palmers 
dock,"  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !§  583-687,  606;  Dec.  Dig.  «=» 
133:  Evidence,  Cent.  Dig.  S§  2104,  2107,  2108, 
212d-2133;    Dec  Dig.  <S=457,  461.J 

4.  Cabbisbs  «=>135— Action  fob  Damaoes— 
Measubk  of  Damages. 

In  such  action  the  measure  of  damages  was 
the  difference  between  the  contract  price  at 
destination  and  the  market  price  at  the  place 
of  shipment,  less  the  freight. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  557-659.  590-602,  603^^^-604% ; 
Dec.  Dig.  «=»I35.] 

5.  Cabbiebs  ^s»174— Connectino  Cabbikbs— 

COlIUON-LiAW  LlABILITT. 

At  common  law,  and  in  the  absence  of  spe- 
cial contract,  a  railroad  is  only  bound  to  carry 
safely  over  its  own  line  and  deliver  safely  to 
the  connecting  carriers,  and  this  is  true  as  to 
an  intermediate  carrier,  accepting  goods  to  a 
destination  beyond  its  own  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  747-766;   Dec.  Dig.  <3=>174.] 

6.  Cabbiebs  «=3l86  —  Dahaok  to  Goods  — 

CONNECTINO     CABBTKIt— PBEBPMPnON     AND 
BXJBDEN    OF    FBOOF. 

Where  goods  are  delivered  to  an  initial 
carrier  in  good  condition  and  are  delivered  to 
the  consignee  by  the  connecting  and  terminal 
carrier  in  bad  condition,  the  presumption  of 
law  is  that  the  goods  were  received  by  the 
terminal  carrier  in  the  condition  in  which  they 
were  first  delivered  and  the  burden  is  on  it  to 
prove  that  they  came  into  its  possession  in  a 
damaged  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.    {§   836-850;    Dec.    Dig.    <S=»186.] 

7.  EviDBNCB  «=»461— Pabol  Evidence— Con- 

TBACT. 

Knowledge  by  the  parties  to  a  written 
contract  for  the  shipment  of  goods  of  the  cir- 
cumstances on  the  basis  of  which  it  was  made 
is  admissible  to  show  what  was  in  the  contem- 
plation of  the  parties  in  making  the  contract, 
where  such  knowledge  is  material  in  fixing  the 
damages. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  U  2129-2183;  Dec.  Dig.  «sa 
461.] 

8.  Witnesses  ^=s»246  —  Examination  —  Dis- 

OBETION  OF  TbIAI,  COTTBT. 

Id  an  action  against  carrier  for  damages 
to  shipment  of  goods,  the  exclusion  of  evidence 
because  the  same  question  had  been  asked  by 
counsel  the  day  before  and  answered  to  his  sat- 
isfaction, was  within  the  discretion  of  the  trial 
judge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ««  827,  828;    Dec  Dig.  <S=>245.] 

9.  Tbiai.  4=»272—lNSTB-conoNS— Objection. 

In  an  action  against  a  carrier  for  damages 
to  carloads  of  potatoes  by  freezing,  defendant's 
objection  to  the  charge  that  damages  must  be 
computed  at  the  place  of  shipment,  and  that 
by  accepting  the  heater  charges  defendant  un- 
dertook that  the  cars  should  be  properly  heated 
to  destination,  was  unavailing,  where  the  charge 


substantially  repeated  defendant's  own  languag« 
in  its  bills  of  lading  and  beating  contract. 

[Ed.  Note.- For  other  cases,  see  Trial,  C«nt. 
Dig.  If  678,  679;    Dec.  Di«.  272.] 

10.  Tbiai.  ^=s>250  —  iNBTBUcnoNB  —  Appli- 
cation TO  Evidence. 

In  an  action  for  damages  by  freezing  of 
carloads  of  potatoes  whicdi  had  been  shipped  un- 
der a  heating  contract  a  requested  instruction 
that  if  plaintiff  knew  that  defendant  was  agent 
for  a  heater  company  when  it  accepted  the  heat- 
er charges  he  could  not  recover,  was  properly 
refused,  when  not  warranted  by  the  pleadings 
or  any  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  TsUl,  Cent. 
Dig.  §8  584-686;  Dec.  Dig.  <S=325a] 

11.  Cakbiebs  «=363— Cabbiaob  or  Goods— 
Speciai,  Contbacts. 

A  carrier's  receipt  for  heater  charges  con- 
stituted a  new  and  additional  contract  to  the 
general  contract  of  carriage,  based  upon  addi- 
tional consideration  and  involving  additional 
duties,  which  made  it  liable  while  the  shipment 
was  in  its  possession,  or  in  the  possession  of  the 
connecting  carrier,  as  an  intermediate  carrier 
may  make  and  be  bound  by  a  contract  for  spe- 
dal  service  aside  from  the  general  contract  o< 
carriage. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  |§  210,  211;   Dec.  Dig.  i3=963.] 

12.  Cabbiebs  ®=>63  —  Bux  or  Ladiho  — 
Constbuction. 

A  carrier's  contract  for  transportation  and 
its   special  contracts,  phrased  in  its  own  lan- 
guage, are  to  be  construed  strictly  against  it 
[Bid.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  M  210,  211;    Dec.  Dig.  «=963.] 

18.  Cabbiebs  «b>61— Bux  or  Iiadino— Fbe- 

SUMPTION. 

A  bill  of  lading  is  prima  facie  evidence  of 
the  facts  redted  therein. 

[Ed.    Note. — For    other   cases,    see   Carriers, 
Cent  Dig.  U  148,  149;    Dec.  Dig.  «=>51.] 

14.  Cabbiebb  ^=9132— Cabbiage  of  Goods — 
extba  cuaboe— pbebt7mfti0n  and  bubden 
OF  Pboof. 

A  carrier's  receipt  of  extra  charges  for 
heating  and  its  issuance  of  a  receipt  therefor 
was  prima  fade  evidence  that  the  goods  were 
in  good  order,  and,  in  case  of  damage  from  free^ 
ing,  the  burden  of  proof  was  on  it  to  show  that 
it  arose  from  some  cause  for  which  it  was  not 
responsible. 

[Ed.    Note.— For    other   eases,    see    Carriers, 
Cent  Dig.  H  678-582,  605 ;   Dec.  Dig.  «=>132.] 

15.  Cabbikbs  «3>172— Connectiho  Cabbikbs 
—Initial  Cabbies. 

A  carrier  receiving  goods  destined  beyond 
its  own  lines  for  carriage  through  ia  bound  to 
carry  through. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  §$  99,  743-746;    Dea  Dig.  <&=»172. 

16.  Cabbiebs  «=3l77— Connectinq  Cabbiebs 

— LlABILITT. 

Wliere  there  are  several  connecting  carriers 
the  question  whether  the  liability  of  the  lirst 
carrier  extends  beyond  its  own  line  depends 
upon  whether  it  has  assumed  or  held  itself  out 
to  the  Dublic  as  responsible  beyond  its  own  line  j 
by  holding  itself  out  as  being  such,  an  initial 
carrier  may  assume  a  liability  to  deliver  be- 
yond its  own  line  though  it  has  no  actual  ar- 
rangement with  the  connecting  lines,  its  liar 
bility  in  such  case  resting  upon  an-  express  op 
implied  contract 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  §§  775-789,  791-803;   Dec.  Dig.  " 
177.] 
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17.  OabrxkA  «a>iaB~OoRiraoR]to  CAsmskd 

— COKTBACT— BviDKNOB. 

The  implied  coqtract  of  the  initial  carrier 
to  b«  liable  for  delivery  heyond  itg  own  line 
may  be  shown  by  direct  or  circumatantial  evl- 
doice. 

[Bid.  Note.— BVff  other  ceaes,  aee'  Carriers, 
Cent.  Dig.  fg  835-880;    Dec.  Dig.  «=>185.] 

18.  Gasbiebs   «:3>47  — Receiptb— Aotbobitt 

OF  AOENI. 

An  express  authority  of  a  common  carrier's 
agent  to  receipt  tor  goods  creating  a  through 
contract,  need  not  be  proved,  where  he  acted  as 
sacb  in  the  proper  place  for  receiving  goods,  and 
had  the  carrier's  stamp  used  in  such  receipts, 
and  where  the  carrier  took  possession  of  and 
shipped  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  107,  108,  134-141,  204 ;  Dec.  Dig. 
•=»47.] 

19.  Cabsikbs  «=3l77— CoNTBAcrr  of  CABBiAai 
— Special  Contbaot. 

In  an  action  for  damages  by  freeing  of 
carloads  of  potatoes  which  had  been  shipped 
under  a  special  contract  made  by  defendant^  in 
its  own  name,  without  disclosing  or  pleading 
any  agency,  it  was  immaterial  who  owned  the 
cars  or  what  liind  of  cars  were  used,  as  the 
contract  was  the  contract  of  the  defendant. 

FEd.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  H  776-789,  791-803;  Dec.  Dig. 
«=»177.] 

Ezoeptloiis  from  Suprema  Judicial  Court, 
Penobscot  County,  at  Law. 

Aasompsit  by  Harry  K  Boea  and  otBeta 
against  the  Maine  Central  Rqilroad  Com- 
pany. Verdict  for  plalntifFs,  and  defendant 
excepts.    Exceptions  overruled. 

See,  also,  112  Me.  68,  BO  AU.  711. 

Argued  before  SAVA6£1»  C.  J.,  and 
SPEAR,  BIBD,  HAIiBY,  and  HANSON,  33. 

Terence  B.  Towle  and  Charles  3.  Hutcb- 
Ings,  both  of  Bangor,  for  plaintiffs.  Fellows 
ft  Fellows,  of  Bangor,  for  defendants 

HANSON,  J.  Action  of  assumpsit  against 
the  defendant  for  damages  to  three  carloads 
of  potatoes,  caused  by  freezing.  The  pota- 
toes were  shipped  from  East  Corinth  and 
Charleston  over  the  Bangor  Railway  &  Elec- 
tric Company's  line  to  Bangor,  consigned  to 
the  plaintiff,  and  the  cars  were  then  turned 
over  to  the  defendant  which  Issued  Its  bills 
of  lading  from  that  point  over  Its  own  and 
connecting  roads  to  their  destination  at  Ho- 
boken,  N.  J. 

[1]  In  addition  to  the  general  contract  of 
affreightment,  the  plaintiff  and  defendant 
entered  Into  another  and  special  contract,  in 
which  for  a  consideration  to  be  p^d  there- 
for by  the  plaintiff,  the  defendant  agreed  to 
heat  tbe  cars  in  question  on  their  passage 
from  Bangor  to  Hoboken,  and  upon  the  last- 
named  contract  this  suit  was  brought  The 
case  was  heard  before  us  in  112  Me.  36,  90 
Atl.  711.  On  the  first  hearing  a  nonsuit  was 
ordered.  In  the  second  trial  the  Jury  re- 
turned a  verdict  for  the  plaintiff  for  $1,- 
114.91,  and  the  case  is  now  before  the  court 
on  the  defendant's  exceptions  to  tbe  admis- 
sion  of   certain   testimony   offered   by   the 


plalntflf ,  to  the  exduslon  of  two  questions  In 
cross-examination  by  the  defendant's  counsel, 
to  the  charge  of  the  presiding  Justice,  and 
the  refusal  to  Instruct  except  as  given  in  tbe 
charge.  The  same  line  of  defense  was  adopt- 
ed as  in  the  first  case,  that  the  defendant 
was  not  the  Initial  carrier,  and  therefore  not 
liable  under  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act  of  February  24, 
1887,  and  further  because  the  defendant  was 
acting  as  the  agent  of  the  Eastman  Heater 
Car  Company,  Certain  new  evidence  was  In- 
troduced, its  purpose  being  to  establl^  the 
claim  that  the  Bangor  Railway  Sc  Electric 
Company  is  engaged  In  Interstate  bosineflB, 
and  In  this  case  was  the  Initial  carrier.  In- 
asmuch as  tbe  former  case  holds  that  as  to 
the  contract  of  affreightmeitt  that  railroad 
was  an  Interstate  carrier  as  w^  aa  tbe 
initial  carrier,  sucb  new  evidence  Is  not  ma- 
terial In  tbe  preeoit  oonslderatlon  of  tbe 
case. 

[2]  Exceptions  Nos.  1  and  8  and  the  re- 
quested Instructions  1  to  6,  indusive,  rel&te 
entirely  to  tbe  claims  asserted,  under  the 
provisions  of  the  Carmack  Amendment  Tbe 
rights  and  llabUltlea  of  the  parties  In  re- 
spect to  such  claim  having  been  datermined 
in  the  former  case  the  defendant  can  take 
nothing  by  these  exceptions.  In  Exception 
No.  2  the  defendant  opposed  the  admission 
of  the  plalntUTs  testimony  that  he  received 
the  potatoes  at  Bangor  and  billed  the  same 
from  Bangor  to  Hoboken.  Tbe  objection  re- 
lated to  the  alleged  incompetency  and  irrele- 
vancy of  the  testimony;  It  IS'  manifest  ffiat 
if  the  contention  Is  truev  the  defendant 
could  not  be  prejudiced  by  the  rallng,  for 
the  same  Infonnatton  was  before  the  Jaty 
in  the  several  bills  of  lading  and  other  evi- 
dence in  tile  oase,  and  therefore  but  cumula- 
tive at  best 

[3]  Exceptions  Nos.  4  to  8,  Inclusive,  i^ 
late  to  the  admlsidon  of  testimony .-  (l)  As  to 
the  meaning  of  heater  charges ;  (2)  the  mar- 
ket price  of  potatoes  at  Bangor  on  the  days 
of  shipment;  (8)  the  condition  and  value  of 
tbe  potatoes  in  Hoboken;  (4)  the  meaning 
of  the  term  "lighterage  free"  and  the  exact 
point  of  delivery  by  its  local  designation  as 
"Palmers  dock." 

The  reasons  t«t  the  objection  stated  are 
tbe  same  as  in  the  foregoing — that  such  tes- 
timony was  Incompetent  and  irrelevant  We 
fail  to  see  where  the  defendant  is  prejudiced 
by  tbe  admission  of  the  testimony  objected 
to,  but  whether  prejudiced  or  not  the  testi- 
mony was  admissible  under  well-known 
rules.  These  exceptions  are  therefore  over- 
ruled. 

[4]  The  measure  of  damages  in  cases 
where  the  shipment  is  made  in  performance 
of  a  special  contract,  known  to  the  carrier, 
will  be  the  difference  between  the  contract 
price  at  destination  and  market  valne  at  the 
place  of  shipment,  less  the  freight    6  Cyc. 
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S28.  Whetber  the  loss  occurred  on  the  Ban- 
gor Railway  &  Electric  Comivany's  line  or 
oa  tbe  defendant's  road  was  a  Jury  question. 

In  New  York  ie  B.  Tran^.  Une  et  al.  v. 
Baer  &  CO.,  118  Md.  73,  81  AU.  251,  wbere, 
tn  an  action  for  loss  of  wool  in  transit, 
neitber  of  tbe  defendants  was  tbe  initial  car- 
rier, and  one  of  tbe  defendants  was  not  tbe 
terminal  carrier  in  any  of  tbe  sblpments,  it 
was  beld  that: 

"Their  liability  could  not  be  predicated  on 
the  Carmack  Amendment,  and  they  are  subject 
only  to  the  liability  Imposed  by  the  common 
law." 

[(]  Tbe  last-named  case  emphasizes  tbe 
rule  that  each  road,  confining  Itself  to  its 
common-law  liability,  is  only  bound.  In  tbe 
absence  of  special  contract,  to  safely  carry 
over  its  own  road  and  safely  deliver  to  tbe 
next  connecting  carrier.  And  this  is  true 
as  to  an  Intermediate  carrier  that  accepts 
property  for  carriage  directed  to  a  place  be- 
yond the  terminus  of  its  route. 

[6,  7]  Wbere  it  is  shown  that  the  goods 
were  delivered  to  the  initial  carrier  in  good 
condition,  and  they  are  subsequently  deliver- 
ed to  tbe  consignee  by  tbe  connecting  and 
terminal  carrier  in  bad  condition,  tbe  pre- 
sumption of  law  Is  when  such  last-named 
carrier  is  made  defendant  that  tbe  goods 
were  received  by  such  defendant  in  the 
same  condition  that  they  were  delivered  to 
tbe  initial  carrier,  and  tbe  burden  is  u{)on 
tbe  defendant  carrier  of  proving  that  sncb 
goods  came  to  its  possession  in  damaged 
condition.  And  it  is  proper  to  show  knowl- 
edge by  the  parties  to  a  written  contract  for 
trani^rtatlon  of  goods,  of  tbe  circumstanc- 
es on  the  basis  of  which  it  was  made,  for 
the  purpose  of  showing  what  was  within  tbe 
contemplation  of  the  parties  in  making  the 
contract,  where  sncb  knowledge  is  material 
In  fixing  tbe  damage.  4  R.  C.  L.  913 ;  Wes- 
ton T.  B.  &  Me.  R.  R.  Co.,  190  Mass.  298, 
76  N.  E.  1050,  4  L.  R.  A.  (N.  S.)  569,  112 
Am.  St.  Rep.  330,  6  Ann.  Cas.  825. 

[I]  Exception  No.  10  relates  to  one  of  the 
alleged  rules  of  tbe  Eastman  Car  ComptLny. 
Testimony  as  to  such  rules  was  excluded  be- 
cause tbe  same  question  bad  been  asked  by 
counsel  tbe  day  before,  and  answered  to  tbe 
satisfaction  of  counsel.  Tbe  objection  can- 
not be  sustained.  Tbe  admission  or  refusal 
to  admit  the  testimony  was  within  tbe  dis- 
cretion of  tbe  presiding  Justice,  and  bis  rul- 
ing thereon  is  not  open  to  exception. 

[(]  As  to  tbe  charge  of  the  presiding  Jus- 
tice. Tbe  defendant  objected  to  that  part  of 
the  charge  where  it  is  stated: 

(1)  "That  the  damages  must  be  computed  as 
of  Bangor,  and  that  tae  place  of  shipment,  so 
far  as  the  question  of  the  determination  of  dam- 
ages is  concerned,  was  Bangor."  And  (2) 
"that  by  accepting  the  heater  charges  the  de- 
fendant undertook  that  these  cars  should  be 
properly  heated  in  their  transit  from  Bangor 
to  their  destination." 

The  defendant  can  take  nothing  by  these 
exceptions.  The  language  used  was  substan- 
tially but  a  repetition  of  tbe  words  used  by 


tbe  defendant  In  Its  own  Mlto  of  ladlnx,  tiad 
contract  to  heat  the  cars,  and  It  does  not 
appear  nor  is  it  urged  in  argument  that  tbe 
defendant  was  aggrieved  by  the  charge  tn 
this  respect 

[10]  There  remains  to  be  considered  bat 
one  item  from  the  number  of  requested  In- 
stmctlons,  viz..  No.  7,  wbldi  reads: 

"If  the  plaintiffs,  or  either  of  the  plaintUEs, 
knew  that  the  Maine  Central  Railroad  Company 
was  acting  as  agent  for  the  Eastman  Car  Com- 
pany, when  it  accepted  the  heater  charges,  tben 
the  plaintiffs  cannot  recover." 

[11]  We  think  the  objection  without  merit 
for  tbe  reason  that  the  request  was  too  broad 
in  its  scope,  and  was  not  warranted  by  tbe 
pleadings  or  any  evidence  in  the  case  on 
either  side.  It  was  not  confined  to  this  case. 
Tbe  defendant  may  have  been  tbe  agent  of 
tbe  Eastman  Car  Company,  but  it  did  not 
disclose  its  agency,  and  the  case  ia  barren 
of  testimony  tending  to  show  agency,  general 
or  special,  or  tbe  nature  and  terms  of  any 
contract  subsisting  between  tbe  defendant 
and  the  Eastman  Car  Company,  or  tbe  ac- 
tual ownership  of  the  cars  used  in  tbe  trans- 
portation of  tbe  potatoes,  but  it  is  Bhown 
that  two  of  the  three  cars  were  Maine  Cen- 
tral Eastman  beater  cars.  While  it  may  be 
true  that  there  Is  or  was  a  relation  of  prin- 
cipal and  agent  subsisting  between  tbe  de- 
fendant and  the  Baatman  Heater  Car  Com- 
pany, such  relation  does  not  appear  from 
tbe  testimony  in  this  case.  If  important  to 
the  defendant,  production  of  testimony  to 
show  agency  If  intended  to  be  pleaded  as  a 
defense,  which  was  not  done,  was  within  Its 
power,  and  necessarily  not  a  matter  ov» 
which  the  plaintiff  bad  controL  Such  tes- 
timony was  not  offered.  If  not  true,  and 
the  pl&intlfts  could  not  be  expected  to  know 
the  terms  of  tbe  business  relations  of  the 
two  corporations,  then  to  hold  them  re- 
sponsible for  knowledge  of  such  relation 
from  information  which  at  best  is  merely 
hearsay,  would  be  repugnant  to  familiar 
rules  of  evidence  and  sound  public  policy  as 
well.  There  was  no  evidence  in  tbe  case  to 
Justify  such  instruction.  Tbe  receipts  for 
heater  charges  constituted  a  new  and  addi- 
tional contract  to  tbe  general  contract  of  af- 
freightment based  upon  an  additional  con- 
sideration, and  involving  additional  duties 
upon  tbe  part  of  the  defendant,  which,  hav- 
ing been  assumed,  remained  liabilities  not 
only  while  the  shipment  was  in  its  posses- 
sion, but  while  it  was  in  the  possession  of 
the  connecting  carrier.  That  an  tntermedlate 
carrier  may  make  and  be  bound  by  a  con- 
tract for  special  service  aside  from  tbe  gen- 
eral contract  of  affreightment,  as  in  this 
case,  Is  well  settled.  Recognition  of  this  rule 
is  so  general  that  courts  in  asserting  tbe 
principle  contended  for  by  tbe  defendant  in- 
variably reserve  fr<Nn  its  inclusion  cases 
wbere  there  Is  a  special  contract. 

A  carrier  receiving  a  shipment  of  goods 
for  transportation  over  its  own  line  and  for    . 
delivery   to  a  connecting  line  for  carriage 
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thereon  Is  bound.  In  the  absence  of  special 
contract,  only  on  its  common-law  liability 
to  safely  carry  over  Its  own  road  and  safely 
deliver  to  the  connecting  carrier.  N.  X.  &  B. 
Tranap.  Line  et  al.  v.  Baer  &  Ck>.,  118  Md. 
73,  84  AtL  251;  Perkins  v.  Portland  R.  B. 
Co..  47  Me.  S73,  74  Am.  Dec.  S07;  Skinner  v. 
Hall,  60  Me.  477. 

[12.  IS]  In  making  the  contract  for  trana- 
portatlon  the  means  and  terms  used  are  uni- 
formly selected  by  the  carrier,  and  not  by  the 
shinier.  Any  special  c(»tract  is  ordinarily 
written  on  a  printed  blank  prepared  by  the 
company  to  serve  the  purpose  of  a  receipt 
It  ia  constmed  strictly  against  the  company. 
Baldwin  American  Ballroad  Law,  347.  The 
general  proposition  that  the  bill  of  lading  is 
prinui  fade  evidence  of  the  facts  recited 
therein  is  maintained  by  nnmerons  cases. 
Redfleld.  vol.  2,  page  167  (4th  Ed.)  citing 
Obrien  t.  Gilchrist,  34  Me.  554,  56  Am.  Dec. 
676;  Tarboz  ▼.  Eastern  Steamboat  Co.,  60 
He.  338. 

[14]  The  parties  were  competent  to  make 
the  contract  for  heating  the  cars.  The  re- 
ceipt of  the  extra  charges  for  heating  and  is- 
suing tlie  receipt  therefor  br  the  company  is 
prima  fade  evidence  that  the  goods  were  in 
good  order,  and  in  case  of  damage  from 
freesing  the  burden  of  proof  was  upon  the  de- 
fiendant  to  show  that  damage  arose  from 
some  cause  for  which  it  was  not  responsible. 
Tarbox  v.  Eastern  Steamboat  Co.,  supra; 
Dow  T.  Portland  Steam  Packet  Co.,  84  Me. 
490,  24  AU.  946;  Little  v.  Boston,  etc.,  R. 
Co.  66  Me  239;  Vol.  4,  B.  O.  L.  91& 

[1  i]  We  have  held  that  as  to  the  contract 
in  salt  the  defendant  must  be  deemed  to  be 
the  initial  carrier,  and  that  conclusion  is  sup- 
ported by  this  court  in  former  decisions,  and 
we  do  not  find  the  doctrine  challenged  In  oth- 
er Jurisdictions.  The  rule  may  be  stated 
thus :  That  receiving  goods  destined  beyond 
the  terminus  of  the  particular  railway,  and 
accepting  the  carriage  through,  and  giving 
a  ticket  or  check  through,  does  import  an 
undertaking  to  carry  through,  and  that 
this  contract  is  binding  npon  the  company. 
Wheeler  t.  San  Francisco,  etc,  R.  R.  Co.,  31 
CaL  46,  89  Am.  Dec.  147,  and  cases  dted; 
Perkins  v.  Portland  S.  ft  P.  H.  R.  Co.,  47  Me. 
073,  74  Am.  Dea  607;  Hill  Mfg.  Co.  t.  Bos- 
ton ft  Lowell  R.  R.  Ca,  104  Mass.  122,  6 
Am.  Rep.  202. 

[11,17]  Where  there  are  several  connect- 
ing carriers  the  question  whether  the  liability 
of  the  first  carrier  extends  beyond  its  own 
line  depends  upon  the  Inquiry  whether  it  in 
any  form  assumed  or  held  Itself  out  to  the 
public  as  assiuning  any  responsibility  beyond 
the  terminus  of  its  own  route.  By  holding 
itself  out  as  a  carrier  in  this  respect,  an 
initial  carrier  mtCy  assume  a  legal  obligation 
to  receive  and  carry  goods  beyond  Its  own 
line,  although  it  does  not  have  any  actual 
arrangement  with  the  connecting  lines.     Its 


liability  therefor  depends  upon  the  existence 
of  a  contract  either  express  or  implied,  and 
the  implied  contract  may  be  shown  by  direct 
or  drcumstantlal  evidence.  4  R.  G.  L.  881, 
dting  Grlndle  v.  Eastern  Express  Co.,  67 
Me.  317,  24  Am.  Rep.  31. 

[II]  Express  authority  of  the  agent  of  a 
common  carrier  to  give  a  receipt  for  goods, 
creating  a  through  contract,  need  not  be 
proved,  when  he  acted  as  such  in  the  proper 
place  for  receiving  goods  for  the  carrier, 
and  was  in  possession  of  the  carrier's  stamp 
to  be  used  in  such  receipts,  and  the  carrier 
took  possession  of  the  goods  and  caused 
them  to  be  shipped,  presumably  with  knowl- 
edge of  the  receipt.  4  R.  C.  L.  887,  and  cases 
dted. 

[It]  It  is  Immaterial  in  this  case  who  own- 
ed the  cars,  or  what  kind  of  cars  happened 
to  be  In  use  in  the  drcumstanoes.  The  con- 
tract was  to  heat  the  cars  In  question,  and 
it  was  made  by  the  defendant  in  its  own 
name.  There  was  no  agency  disclosed  or 
pleaded.  The  blanks  used  were  in  graieral 
use  by  the  defendant,  and  there  is  nothing  in 
the  contract  or  on  the  forms  used  to  indicate 
agency  for  any  other  company.  It  must  be 
regarded  as  the  contract  of  the  defendant. 
The  Jury  found  that  there  was  a  breach  of 
that  contract  That  the  defendant  is  liable 
for  such  breach  is  well  settled. 

Exceptions  overruled. 


ALDRICH  V.  BOOTHBT  et  aL 

(Supreme  Judicial  Conrt  of  Maine.     Dec.  SO, 
1915.) 

1.  Master  and  Sebvant  €=^258— Injubies  to 

SEBV  A  NT— PLBADINQ 

In  an  action  for  injuries  to  a  servant, 
where  the  declaration  alleged  that  while  plaintitC 
was  at  work  on  a  machine,  it  became  necessary 
for  her  to  stop  it  to  remove  materials  clogging 
it ;  that  she  shut  down  the  machine  and  started 
to  remove  the  material ;  that,  while  so  encaged, 
without  fault  on  her  part,  the  machine  suddenly 
started  without  warning,  catching  her  hand,  seri- 
ouslv  injuring  it;  and  that  the  starting  of  the 
machine  was  through  no  fanlt  or  negligence  on 
her  part,  but  wholly  on  account  of  detects  there- 
in—such pleading  was  open  to  siiecial  demurrer 
on  the  ground  that  it  did  not  state  in  what  re- 
spect the  lever  and  attachments  used  for  stop- 
ping and  starting  were  defective. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iJ  816-836;  Dec.  Dig. 
«s>258.] 

2.  Mastbr  j^o  Sxbvart  €cs»268— Injubiks  to 
SEB  V  AST— Plba  dino. 

In  a  servant's  action  for  injuries  while 
operating  a  machine,  where  the  declaration  al- 
leged that  while  she  was  lemoTing  materials 
that  dogged  the  machine,  it  suddenly  started, 
without  her  fault,  and  that  its  starting  was 
wholly  "on  account  of  certain  defects  in  the 
lever  and  attachments  connected  thereto  used 
in  starting  and  stopping  said  machine,"  the  ex- 
istence of  defects  in  the  lever  and  attachments 
was  not  well  pleaded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  816-836;  Dec.  Dig.  «=» 
258.] 
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Excepttons  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  of  tre{g>a8s  on  tbe  case  of  Annie 
F.  Aldrlch  against  Frank  L.  Bootttby  and 
others.  To  a  ruling  sustaining  a  special  de- 
murrer to  the  declaration,  plaintiff  excepts. 
Exceptions  overruled,  and  demurrer  sus- 
tained. 

Argued  before  SAVAGii;  O.  3^  and 
SPKaB,  king,  BIBD,  HANSON,  and 
PHILBROOK,  JJ. 

Hinckley  &  Hinckley,  of  Portland,  for 
plaintiff.  William  Lyons,  of  Westbrook,  for 
defendants. 

BIRD,  J.  This  is  an  action  of  trespass 
on  the  case  for  the  recovery  of  damages  for 
an  Injury  suffered  by  plaintiff  while  in  the 
employment  of  defendants.  The  latter  filed 
a  special  demurrer  to  the  declaration,  and 
the  ruling  of  the  court  sustaining  the  demui^ 
rer  Is  before  us  upon  the  exceptions  of  plain- 
tiff. 

[1,  2]  The  declaration  alleged  that  while 
the  plaintiff  was  at  work  in  the  operation  of 
a  machine,  commonly  known  as  a  cutting 
machine— 

"it  became  necessary  for  her  to  stop  the  machine 
In  order  to  remove  certain  materials  which  had 
become  clogged  In  said  machine;  that  she  shut 
down  said  tnachine  and  startod  to  remove  said 
material ;  that  while  so  engaged  hi  removing 
said  material  and  withoot  fault  on  her  part,  the 
machine  suddenly  and  withont  warning  started, 
catching  her  hand  therein  and  seriously  injur- 
ing the  same ;  that  the  starting  of  the  machine 
was  through  no  fault  or  negligence  on  her  part, 
but  wholly  on  account  of  certain  defects  in  the 
lever  and  attachments  connected  thereto  used  in 
starting  and  stopping  said  machine.    *    •    •" 

Among  the  many  special  grounds  of  de- 
murrer Is  this: 

"Because  the  plaintiff  does  not  allege  how  or 
in  what  respect  the  lever  and  attachments  con- 
nected thereto  in  starting  and  stopping  said 
machine  were  defective,  dangerous,  and  out  of 
repair." 

The  objection  appears  to  be  well  taken. 
It  Is  uncertain  whether  the  defects  are  In 
the  lever  or  in  its  attachments  or  in  all  or, 
If  not  in  all  and  in  the  attachments,  in  which 
of  the  attachments,  nor  is  the  nature  or  char- 
acter of  the  defect  alleged.  Oood  pleading 
reauifcs  in  such  case  a  definite  statement 
of  the  particular  defect,  so  far  as  may  be 
practicable  to  state  It,  which  caused  the  in- 
Jury.  ^cUraw  T.  Paper  Co.  (Strout,  J.)  97 
Me.  343,  546,  54  Atl.  762.  The  machine  In 
question  cannot  be  so  complicate  as  to  ren- 
der it  Impossible  or  Impracticable  to  allege 
the  particular  defect  At  tbe  trial  of  the 
cause,  the  particular  defect  must  be  shown, 
and  the  sources  of  information  thereof  must 
be  as  available  before  suit  brought  as  at 
the  triaL 

Nor  do  we  think  the  existence  of  defects 
In  the  lever  and  attachments  to  be  well 
pleaded.  Their  existence  is  not  definitely 
stated  Bor  alleged,  but  Is  to  be  collected  by 
inference  or  argument  only. 


It  is  not  believed  necessary  to  consider  the 
other  grounds  of  demurrer.  For  the  reasons 
above  given,  the  entry  must  be: 

Exceptions  overruled. 

Demurrer  sustained. 


HAINES  V.  BROWN. 

(Supreme  Judicial  Court  of  Maine.     Dee.  80, 
1915.) 

1.  Wtllb  «=s>68S  —  Powkb  of  Dispoamoir  — 

BXBCfUXION  —  BUBDBN    OS   PBOOJT  —  COHTIN- 
OXNCT. 

Where  a  widow  was  given  the  residue  of 
her  deceased  husband's  estate  to  her  sole  use 
while  she  remained  bis  widow  or  until  her  death, 
with  the  privilege  of  selling  any  part  thereof, 
if  absolutely  necessary  for  her  maintenance, 
but  under  no  other  consideration,  with  remain- 
der over  of  the  part  not  used  for  her  mainto- 
nance,  parties  claiming  under  her  had  the  bur- 
den of  showing  that  the  power  was  well  ex- 
ecuted and  that  the  contingency  had  happened, 
and  no  recital  or  declaration  to  that  effect  was 
sufiicient,  but  there  must  be  competent  evidence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  1655-1661;  Dec  Dig.  «=>693.] 

2.  Wnxs  «=>693  —  Powers— Execution— Es- 
tate Cbkated— Life  Estate. 

A  widow,  devisee  of  the  residue  of  her  de- 
ceased husband's  estate  to  her  stde  use  as  long 
as  she  should  remain  his  widow  or  until  her 
death,  with  the  right  of  selling  any  part  there- 
of if  ebsolutely_  necessary  for  her  maintenance, 
with  the  remainder  not  used  for  her  mainte- 
nance over  to  her  testator's  two  sons,  without 
showing  any  necessity  for  maintenance,  con- 
veyed the  premises  by  warranty  deed  reciting 
"meaning  by  this  to  convey  all  my  right,  title, 
and  interest  to  the  homestead  farm  *  •  * 
this  deed  to  take  effect  at  the  decease  of  said 
Rosannah  Brown  and  not  before,  and  not  to  be 
transferred  without  Rosannah  Brown  Joining  in 
this  deed."  Held,  that  the  deed  reserved  a  life 
estate  in  the  grantor,  and  conveyed  neither  her 
Ufe  estate  nor  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1655-1661;    Dec.  Dig.  €=693.] 

3.  Wills  iS=693  —  Poweks— Executiow— Es- 
TAiEs  Created — Life  Estate. 

In  such  case  demandant,  claiming  by  war- 
ranty deed  from  the  son  to  whom  the  widow 
had  sohseauently  conveyed  tlie  premises  by  war- 
ranty deed  free  of  incumbrances  "except  a  con- 
ditional deedj  •  •  •  the  conditions  of  which 
have  long  smce  been  broken,"  stdiaequant  to 
the  son's  conveyance  of  his  remainder  interest, 
took  no  title  to  the  remainder,  but  an  estate 
for  the  life  of  the  widow. 

[Ed.  Note.— For  other  cases,  see  WlDs,  Cenb 
Dig.  {{  1655-1661 ;    Dec.  Dig.  «=3>e98.] 

Report  frdm  Supreme  Judl(dal  CJourt,  Pen- 
obscot County,  at  Law. 

Writ  of  entry  by  George  M;  Haines,  by 
next  friend,  against  Frank  W.  Brown. 
Heard  on  report    Judgment  for  demandant 

Argued  before  SAVAGE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  BIRD,  and 
HANSON,  JJ. 

W.  H.  Mitchell,  of  Newport,  and  B.  W. 
Blancliard,  of  Bangor,  for  plaintiff.  George 
E.  Thompson,  of  Bangor,  for  defendant 

BIBD,  J.  This  is  a  writ  of  entry  brought 
by  the  infant  plaintiff,  by  next  friend,  for  the 


4ES>For  «tb«r  oa*w  *•«  lam*  tople  tsifi  KBY-NUUBBB  in  all  Ker-Numbered  I>isesta  and  Ind«x|s 


Digitized  by 


Google 


MeO 


HAIKB6  7.  BUOWK 


229 


i«coveT7  of  a  parcel  of  land  In  Btna.  The 
demandant  declares  npon  an  estate  In  fee  sim- 
ple and  defendant,  pleading  the  general  Is- 
sue, by  way  of  brief  statement  alleges  that 
he  Is  not  the  owner  of  the  luid  in  fee  sim- 
ple, bat  la  rightfully  In  possession  as  tenant 
for  life. 

It  appears  that  the  land,  possession  of 
which  is  sought,  was,  until  his  decease,  the 
property  of  one  Keuben  Brown.  By  his  will, 
after  a  nominal  pecuniary  legacy  to  each  of 
five  sons  and  two  daughters,  he  gave  and  de- 
vised the  rest  and  residue  of  his  estate  to  hla 
wife,  Bosannah  Brown,  to  her  sole  use  as 
long  as  she  should  remain  his  widow  or  an- 
tu  ber  decease,  with  the  privilege  of  sdling 
any  part  thereof.  If  absolute  necessary,  for 
her  support  and  maintenance,  "but. under  no 
other  consideration,"  with  remainder,  not 
used  for  her  support,  to  his  two  eons,  Alvln 
C.  and  :Noye8  Brown.' 

The  testator  died  In  the  year  1894.  Sis 
widow,  Rosannah,  continued  to  live  upon  the 
demanded  premises,  while  defendant,  who 
had  married,  lived  a  mile  or  more  distant. 
The  evldraice  tends  to  prove,  and  it  is  not 
contradicted,  that  late  in  the  year  1897  or  in 
early  January  of  the  following  year  Rosan- 
nah Brown  went  to  the  home  of  defendant 
and  expressed  a  desire  to  live  in  bis  family. 
On  the  17th  of  January,  1898,  Alvah  (Alviu) 
C.  Brown,  son  of  Reuoen  Brown,  conveyed 
his  Interest  In  the  premises  to  bis  brother 
Noyes  Brown,  who  two  days  later  conveyed 
aU  bis  interest  to  Nora  Brown,  the  wife  of 
defendant  The  uncontradicted  evidence 
also  tends  to  prove  that  about  this  time  de- 
fendant and  bis  family  removed  to  the  home 
of  bis  mother  upon  the  lot  in  question,  and 
by  warranty  deed  dated  February  10,  1898, 
Rosannah  Brown,  In  consideration  of  mainte- 
nance, care,  etc.,  to  be  furnished  ber  by  the 
grantee,  conveyed  the  lot  of  land  to  Nora 
Brown.  In  this  deed,  Immediately  after  the 
description  of  the  lot,  occurs  the  following: 

"Meaning  by  this  to  convey  all  my  right,  title, 
and  interest  to  the  homestead  farm  of  the  late 
Benben  Brown.  The  support  of  the  said  Ros- 
annah Brown  to  be  in  the  family  of  the  said 
Nora  Brown  and  this  deed  to  take  effect  at  the 
decease  of  said  Rosanoah  Brown  and  not  be- 
fore and  not  to  be  transferred  without  Rosan- 
nah Brown  joining  in  this  deed." 

Nora  Brown  died  in  December,  1906,  and 
nntll  ber  death  Rosannah  Brown  was  Con- 
fessedly satisfied  with  the  support  and  main- 
tenance afforded  her.  About  three  weeKs  be- 
fore her  death  Nora  Brown  conveyed  the 
premises  by  deed  of  quitclaim  to  her  hus- 
band, the  defendant  during  bis  life,  and  the 
remainder  to  her  four  children.  This  deed 
provided  that  defendant  "carry  out  all  the 
conditions  and  considerations  mentioned  in 
said  Boaannab  Brown's  deed  to  the  said 
Nora  Brown."  Apparently  bis  mother  was 
provided  with  proper  sustenance  and  care  by 
defendant  at  least  until  December,  1910, 
wlien  tbe  woman,  whom  defendant  .married 
la  April,  1911,  came  into  the  family  to  act  aa 


housekeeper;.  In  AprQ  or  May,  1911,  tb6 
mother,  without  demand  for  better  suste^ 
nance  and  care  and  without  stating  to  de- 
fendant, so  far  as  the  case  discloses  her  rea- 
son therefor,  left  tb»  premises  and  repaired 
to  tbe  bonse  of  ber  cton  Alvah,  where  sb^ 
has  slnCe  resided.  By  warranty  deed  of 
April  26,  1912,  in  consideration  of  her  sup- 
port and  matatenance,  etc.,  she  conveys  to 
her  son  Alvah  tbe  lot  demanded,  and  cove- 
nants that  the  premises  are  free  of  "incnm- 
brances;  except  a  conditional  deed  to  Nora 
Brown,  the  conditions  of  which  have  loiifj 
since  been  broken."  The  grantee  Alvah  C. 
Brown  by  deed  of  warranty  dated  May 
20,  1912,  conveys  the  premises  to  the  plain- 
tiff. 

[f-S]  What  was  conveyed  to  Nora  Brown 
by  the  deed  of  Rosannah  Browp  of  February 
10,  1898?  The  grant  Is  of  tbe  lot  in  tee  sim- 
ple. The  caveat  clause  following  tbe  descrlp-' 
tion,  "meaning  by  this  to  convey  all  my 
right,  title  and  interest  to  the  homestead 
farm  of  tbe  late  Reuben  Brown,"  neither  en- 
larges nor  diminishes  the  grant.  It  It  has 
any  efiFect,  it  is  to  declare  the  intention  of 
the  grantor  to  convey  not  only  of  ber  lite 
estate,  which  was  absolute  in  ber,  but  also 
tbe  remainder  which  she  might  convey  up- 
on the  happening  of  a  contingency.  Tbe  ^- 
fect,  however,  of  the  words  "this  deed  to 
take  effect  at  tlie  decease  of  said  Rosannah 
Brown  and  not  before"  was  to  reserve  a  life 
estate  in  tbe  grantor,  Rosannah  Brown,  and, 
assuming  the  contingency  provided  for  in  the 
wUl  of  the  deceased  husband  to  have  arisen, 
to  convey  a  vested  remainder  to  tbe  grantee. 
WaUon  V.  Creesey,  79  Me.  381,  382,  10  AtU 
99;  Acbom  v.  Jack^n,  86  Me.  215,  218,  29 
Atl.  989.  Immediately  following  the  words: 
last  quoted  from  the  deed  occur  the  follow- 
ing: "And  not  to  be  -  transferred  without 
Rosannah  Brown  joining  In  this  deed."  Tbe 
expression  is  doubtless  intended  to  mean 
"not  to  be  transferred  without  Rosannah' 
Brown  Joining  in  the  conveyance."  If  these 
words  refer  to  the  life  estate  reserved,  aa  we 
have  seen,  to  Rosannah  Brown,  they  are  of 
no  effect,  as  no  deed  save  hers  could  convey 
it  If  these  words  refer  to  the  remainder 
conveyed,  we  need  not  determine  whether, 
they  are  repugnant  to  tbe  grant  or  a  re-' 
stralnt  upon  alienation,  if  it  be  found  that 
the  deed  of  Rosannah  Brown  to  Nora  Brown 
did  nut  effect  a  conveyance  of  tbe  remainder 
to  the  latter. 

The  power  to  sell  given  Rosannah  by  the 
will  was  contingent  npon  such  sale  being  ab- 
solutely necessary  for  her  maintenance  and 
support.  It  is  incumbent  on  those  claiming 
under  ber  to  show  that  the  power  was  well 
executed,  and  that  the  contingency  has  hap- 
pened. No  declaration  nor  recital  to  tluit 
effect  is  sufficient.  There  must  be  competent 
evidence.  Stevens  v.  Wlnshlp,  1  Pick. 
(Mass.)  818,  319,  327,  11  Am.  Dec.  178;  Wai^ 
ren  t.  Webb,  68  Me.   133,  136.     See,  also^- 
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Jones  T.  Bacon,  68  Me.  84,  28  Am.  Bep.  1; 
Larned  v.  Bridges,  17  Pick.  (Mass.)  339,  342. 

There  Is  in  this  case  no  evidence  whatso- 
ever that  the  contingency  provided  for  by 
the  will  had  hapi>ened,  either  at  the  time  of 
the  widow's  conveyance  to  Nora  Brown  or  to 
Alvah  Brown.  In  neither  case,  therefore, 
can  we  find  conveyance  of  the  remainder. 
But  the  title  of  the  remaindermen,  the  sons 
of  the  testator,  was  in  Nora  Brown  at  the 
time  of  her  conveyance  to  defendant  The 
demandant,  consequently,  has  derived  under 
his  deed  no  title  to  the  remainder.  Bis 
deed,  however,  is  etCectual  to  convey  to  blm 
an  estate  for  the  life  of  Rosannah  Brown, 
and  he  is  entitled  to  Judgment  for  an  estate 
in  the  premises  for  her  life.  Plllsbury  v. 
Brown,  82  Me.  450,  456,  19  Atl.  858,  9  L.  B. 
A.  94. 

Judgment  may  be  entered  for  demandant 
tor  an  estate,  in  the  premises  demanded,  for 
the  lifetime  of  Bosannah  Brown. 

So  ordered. 


In  re  DONNELL. 

(Supreme  Judicial  Court  of  Maine.     Dec  31, 
1915.) 

1.  EXKOUTOBS  AND  ADMINIBTRAIOBS  4=»416  — 

Allowance  of  Claims— Claim  of  Admin- 

ISTBATOB — STATCTB. 

Under  Rev.  St.  1908,  c.  68,  i  8,  providing 
that  interest  aball  be  cast  on  claims  allowed  from 
the  death  of  the  debtor  to  the  time  of  the  first 
report  of  the  commissioners  in  insolvency,  that 
on  expiration  of  the  time  limited  the  commission- 
ers shall  make  their  report  to  the  judge,  who 
may  recommit  it  for  the  correction  of  error,  that 
their  fees  shall  be  paid  by  the  administrator, 
and  that  any  claim  which  he  has  against  the  es- 
tate shall  be  examined  and  allowed  by  the  judge, 
and  a  proportional  dividend  decreed  to  him,  the 
allowance  of  the  administrator's  claim  is  not 
within  the  discretion  of  the  probate  court,  but  Is 
purely  a  matter  of  law. 

[Bd.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  1630-1645 ;  Dec. 
Dig.  «=3416.1 

2.  EXKCVTOBB  AND  Advinistbatobs  €=»415  — 
Administbatob's  Claim— Limitation. 

The  private  claim  of  an  administrator  is 
not  within  the  bar  of  the  statute  against  credi- 
tors of  an  insolvent  estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §{  1630-1645;  Dec. 
Dig.  <e=415.] 

3.  EXECUTOBS  AND  Administbatobs  ®=>415  — 

Administbatob'b  Claim  — Class  of  Cbbdi- 

TOBS. 

The  private  claim  of  an  administrator 
against  the  insolvent  estate  of  his  intestate 
makes  him  a  creditor  of  the  fifth  class  with  the 
other  creditors,  and  the  estate  applicable  to  debts 
of  the  same  class  should  be  distributed  equally 
among  creditors  of  that  class. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §{  1630-1645;  Dec. 
Dig.  «=9415.] 

4.  BXKCtrroBS  and  Administbatobs  ®=9415  — 
Administbatob's  Claim— Right  to  Allow- 
ance, 

After  an  inventory  of  an  estate,  commission- 
ers in  insolvency  were  appointed,  made  their  re- 
port showing  claims  of  creditors  of  the  fifth 
class  allowed  in  a  certain  amount,  which  report 


was  approved,  afterward  settled  their  fourth  ac- 
count showing  a  balance  of  assets  in  their  hands 
from  which  a  distribution  pro  rata  was  ordered, 
leaving  a  balance  of  |2,876,  the  subsequent  peti- 
tion of  the  administrator  for  the  allowance  of 
his  private  claim  of  the  fifth  class,  amounting  to 
$2,^5,  was  entitled  to  its  proportional  dividend, 
since  the  delay  in  the  presentation  of  his  claim 
impaired  no  right  of  any  other  creditor. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  if  1680-1«46; 
Dee.  Dig.  «=3415.] 

Report  from  Supreme  Judicial  Court,  Sa- 
gadahoc County,  at  Law. 

Harry  H.  Donnell,  as  administrator  of  the 
estate  of  William  T.  Donnell,  deceased,  ap- 
peals from  the  denial  of  bis  petition  for  the 
allowance  of  his  claim  against  .the  estate. 
Heard  on  report  Appeal  sustained,  and 
cause  remanded  to  probate  court  for  deter- 
mination in  accordance  with  opinion. 

Argued  before  SAVAGE,  O.  J.,  and  SPBAR, 
KING,  BIRD,  hale;,  and  HANSON,  JJ. 

W.  S.  Glidden,  of  Bath,  for  appellant  J. 
M.  Trott,  of  Bath,  for  respondent 

SPEAR,  J.  This  case  comes  up  on  report 
Harry  H.  Donnell,  of  Bath,  was  one  of  the 
administrators  with  will  annexed  of  the  es- 
tate of  William  T.  Donnell,  late  of  Bath. 
Wmiam  T.  Donnell  died  October  26,  1910, 
testate.  His  will  was  duly  probated,  and 
Henry  H.  Donnell  was  appointed  one  of  the 
administrators,  and  qualified  as  such.  An 
Inventory  of  the  estate  was  duly  filed.  On 
the  7th  day  of  May,  1912,  the  estate  was  rep- 
resented insolvent,  and  a  warrant  to  com- 
missioners in  insolvency  was  Issued  on  the 
same  day.  Hen  17  H.  Donnell,  one  of  the  ad- 
ministrators, bad  a  private  claim  against  the 
estate,  amounting  In  the  aggregate  to  the  sum 
of  $2,295.88,  which  is  admitted  to  be  correct 
and  subject  to  the  administration  of  claims 
of  the  fifth  class.  On  November  9,  1912,  the 
commissioners  made  their  report  showing 
claims  of  creditors  of  the  fifth  class  allowed 
by  them  to  the  amount  of  $22,204.68,  and  this 
report  was  accepted  and  approved.  On  the 
first  Tuesday  of  August,  1914,  the  adminis- 
trators settled  their  fourth  account,  showing 
a  balance  in  their  hands  of  personal  assets 
to  the  amount  of  $11,876.82.  Upon  petition 
of  the  creditors  the  probate  court  ordered 
from  this  balance  a  distribution  of  $9,000  to 
be  paid  pro  rata  upon  their  claims,  as  al- 
lowed by  the  commissioners,  leaving  a  bal- 
ance of  $2,876.82,  which  was  reserved  for  a 
percentage  on  contingent  claims  and  future 
charges  of  administration.  The  dividend  of 
$9,000  was  distributed  and  paid  as  (»dered. 
No  new  assets  have  come  to  the  hands  and 
knowledge  of  the  administrators,  and  no  final 
account  has  yet  been  filed  or  allowed,  niere 
are  no  unpaid  claims  now  outstanding  of  the 
first  or  fourth  classes.  On  the  Ist  day  of 
September,  1914,  and  subsequent  to  the  above 
proceedings,  Henry  H.  Donnell,  one  of  the  ad^ 
ministrators,  petitioned  to  the  Judge  of  pro- 
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bate  to  examine  and  allow  hla  dalm,  annex 
it  to  tbe  list  at  claims,  and  decree  a  propor- 
tional dividend  to  blm.  Upon  tiearlng  the 
petition  waa  dismissed,  and  an  appeal  taken, 
wllftSlng  as  a  reason  tbat  the  decree  was  con- 
trary to  law. 

[1]  If  we  understand  tbe  position  taken  by 
tbe  eredltora,  it  Is  that,  while  the  appellant's 
right  of  petition  is  not  barred  by  the  statute 
of  limitation,  it  is  within  the  discretion  of 
the  court  to  allow  or  refuse  to  aUow  the  ad- 
ministrator's private  claim.  We  find  our- 
s^T«8  unable  to  adopt  this  view.  In  the 
opinion  of  the  court,  whether  the  petitioner's 
dalm  should  have  been  allowed  or  disallow- 
ed is  a  pure  matter  of  law,  depending  upon 
the  plain  language  of  the  statute.  Chapter 
68,  ii  3.  4, 5,  6,  7, 8,  and  0,  provide  for  the  ap- 
ptrintment  of  commissioners  on  Insolvent 
estates  and  tbe  mode  of  their  proceeding. 
But  none  of  these  provisions  show  that  the 
commissioners  have  anything  whatever  to  do 
In  passing  upon  the  allowance  of  the  private 
claim  of  an  administrator  against  the  estate. 
It  does  not  go  into  their  hands  even  for  an- 
nexation to  the  list  of  claims  allowed.  Sec- 
tion 8  of  chapter  68  reads  as  follows: 

"Interest  shall  be  cast  on  claims  allowed,  from 
the  death  of  the  debtor  to  the  time  of  tbe  com- 
missioners' first  report,  unless  the  contract  other- 
wise provides.  At  the  expiration  of  the  time 
limited,  the  commlBsionera  shall  make  their  re- 
port to  the  judge,  who,  before  ordering  distribu- 
tion, may  recommit  it  for  the  correction  of  any 
error  appearing  to  him  to  exist.  Their  fees  shaU 
be  paid  by  the  administrator.  Any  claim  which 
he  has  against  tbe  estate,  shall  be  examined  and 
allowed  by  the  judge  and  by  blm  annexed  to  the 
list  of  claims,  and  a  proportional  dividend  de- 
creed to  him.' 

The  last  sentence  of  thlB  section  applies 
solely  to  the  private  claim  of  an  administra- 
tor against  an  insolvent  estate,  and  shows 
that  such  a  claim,  as  before  suggested,  is  not 
required  to  be  presented  to  the  commissioners 
in  any  form.  /The  language  of  the  statute  is 
clear,  and  says  that  such  a  daluEi  shall  be 
examined  and  allowed  by  the  Judge,  and  by 
him,  not  the  commissioners,  annexed  to  the 
list  of  claims,  and  a  proportional  part  de- 
creed by  the  Judge  to  blm,  the  administrator, 
holding  the  private  claim ;  in  other  words,  a 
private  claim  is  a  distinct  and  exclusive  mat- 
ter from  beginning  to  end  for  the  adjudica- 
tion of  the  Judge  of  probate.  Nor  does  he 
pass  upon  such  a  claim  as  a  matter  of  discre- 
tion, but  as  a  matter  of  law.  If  the  adjudi- 
cation were  a  matter  of  discretion,  of  course, 
there  would  be  no  appeal.  His  adjudication 
would  be  final.  The  reason  for  appeal  in  the 
present  case  was  that  the  adjudication  of  the 
probate  court  in  dltiallowlng  tbe  petitioner's 
claim  was  unlawful.  The  only  question, 
therefore,  which  arises  for  consideration  Is 
whether  the  petitioner  presented  bis  claim  to 
the  probate  court  for  adjudication  within  the 
time  limited  by  the  statute. 

[2, 3]  It  Is  now  well  established  in  this 
state  tbat  the  private  claim  of  an  administra- 
te Is  not  vitblu  tba  bar  ot  the  statute 


against  other  creditors ;  in  fact,  the  appellees 
in  this  case  frankly  admit  tbat  the  petition- 
er's claim  Is  not  barred  by  the  statute  of  lim- 
itations. It  is  therefore  unnecessary  to  dis- 
cuss this  feature  of  the  case  further.  If, 
then,  not  barred  by  tbe  statute,  did  any  rights 
of  the  creditors  legally  intervene  to  prevent 
the  allowance  of  the  petitioner's  claim  ?  This 
brings  us  to  the  inquiry:  What  were  the 
creditors'  rights  against  this  insolvent  estate, 
including  that  of  the  petitioner?  For  it  must 
not  be  lost  sight  of  in  this  proceeding  that 
tbe  petitioner  was  a  creditor  of  tbe  fifth 
class  with  the  other  creditors.  Ttie  rights  of 
creditors  are  stated  in  Fogg  v.  Tyler,  111  Me. 
at  page  661,  90  Ati.  at  page  483,  in  this  lan- 
guage: 

"But  partnership  assets  applicable  to  debts  of 
the  same  class  should  be  distributed  equally 
among  creditors  of  the  same  class." 

[4]  This  rule  applies  equally  to  private  es- 
tates. Therefore  all  these  creditors,  includ- 
ing the  petitioner,  were  entitied  to  precisely 
the  same  percentage  of  the  Insolvent  estate. 
How,  then,  can  the  objecting  creditors  be  In- 
jured by  the  delay  In  allowing  the  petition- 
er's claim?  They  are  Just  as  well  off  and  no 
worse  off  than  If  his  claim  had  been  annexed 
before  the  first  dividend;  and  perhaps  they 
are  better  off,  since,  If  there  is  not  enough 
now  in  the  hands  of  the  administrators  to 
pay  the  petitioner's  percentage  in  full,  the 
creditors  have  profited  pro  tanto. 

So  far  aa  the  percentage  Is  concerned,  the 
creditors  are  also  benefited,  since,  If  the  pe- 
titioner's <daim  had  been  added  before  the 
percentage  was  struck,  it  would  have  dimin- 
ished the  rate  to  be  paid,  and  the  creditors 
would  have  received  proportionately  less. 
They  therefore  can  have  no  complaint  upon 
this  score.  Accordingly  we  are  unable  to  dis- 
cover any  legal  or  equitable  objection  which 
the  creditors  could  raise  to  the  allowance  of 
the  petitioner's  claim.  By  such  an  allowance 
the  original  rights  of  all  the  creditors  will 
be  preserved,  and  the  original  right  of  none 
impaired,  as  would  otherwise  be  the  case  if 
the  petitioner's  claim  is  disallowed. 

It  is  the  opinion  of  the  court  that  the  Judge 
of  probate  has  exclusive  Jurisdiction  of  the 
adjudication  of  the  petitioner's  claim;  that 
the  allowance  or  disallowance  of  tbe  claim 
was  a  matter  of  law,  and  not  a  matter  of  dis- 
cretion ;  that,  as  a  matter  of  law,  the  claim 
was  not  barred  by  the  statute  of  limitation, 
and,  inasmuch  as  the  amount  of  the  claim  is 
admitted  to  be  correct  and  due.  If  allowable, 
it  should  have  been  allowed  by  the  Judge  of 
probate,  annexed  to  the  list  of  claims,  and 
a  proportional  dividend  decreed  to  the  peti- 
tioner out  of  tbe  funds  left  in  tbe  hands  of 
the  administrators,  after  the  setilement  of 
their  fourth  account,  and  available  for  tbe 
payment  of  claims  of  the  fifth  class  against 
the  estate- 
Appeal  sustained.  Case  to  be  remanded  to 
probate  court  for  determination  in  accord- 
ance wltb  opinion. 
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VAHNEY  V.  COIiBi 

(Supreme  Judicial  Court  of  Maine.    Dec.  81, 
1915.) 

i.  AccotTNT,  Action  on  «=s>2— What  Consti- 
tutes Account. 

PlaintiS  sold  defendant  seed  potatoes  for 
$300,  and  It  was  agrreed  that  defendant  was  to 
plant  the  potatoes  and  deliver  the  crop  grown 
therefrom  to  plaintiff  on  demand,  that  plaintiff 
was  to  pay  him  therefor  60  cents  a  barrel  more 
than  the  market  price  for  table  stock,  and  that 
if  plaintiff  complied  with  this  agreement  defend- 
ant was  to  pa;  plaintiff  an  additional  sum  of 
$450  for  the  seed.  Before  any  demand  by  plain- 
tiff for  delivery  of  the  crop  of  potatoes,  they 
were  destroyed  by  fire.  Held,  that  plaintiff 
could  not  recover  the  additional  $450  on  an  ac- 
count annexed. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  §{  1,  2;  Dec.  Dig.  «=>2.] 

2.  Sales    i©=365— Perfobmancb— Impossibim- 

TY  OF  PERFOBMANCE. 

Plaintiff  was  entitled  to  recover  the  $450, 
since,  while  performance  of  defendant's  agree- 
ment to  deliver  the  potatoes  on  demand  had  been 
rendered  impossible,  plaintiff  fully  performed  his 
part  of  the  contract  by  demanding  delivery,  and 
the  agreement  to  pay  the  additional  amount  of 
$450  for  the  seed  was  an  independent  agreement, 
performance  of  which  was  not  impossible. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  180;  Dec.  Dig.  <8=>e5.] 

3.  Sales   $=3l9,   20— Consideration— Sum- 

CIENCY. 

It  not  appearing  from  the  contract  or  oth- 
erwise that  the  seed  potatoes  were  not  worth 
$450  more  than  had  been  paid,  there  was  a 
valid  consideration  for  defendant's  promise  to 
pay  such  $450. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  31,  32 ;  Dec.  Dig.  <8=»i9,  20J 

Report  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Alden  J.  Varney  against  Wilson 
'H.  Cole.    On  report.    Judgment  for  plaintiff. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
BIRD,  HAXEY,  and  HANSON,  JJ. 

R.  W.  Shaw,  of  Houlton,  for  plaintlfl. 
Madigan  &  Pierce,  of  Houlton,  for  defendant. 


SPEAR,  J.  [1,2]  The  facts  In  this  case, 
so  far  as  material,  are  as  follows:  The  plain- 
tiff, Varney,  In  the  spring  of  1913,  sold  to  the 
defendant,  Cole,  150  barrels  of  New  Snow  po- 
tatoes, and  was  paid  at  the  rate  of  $2  per 
barrel,  or  .$300.  Cole  agreed  to  plant  the  po- 
tatoes and  to  deliver  the  yield  of  those  pota- 
toes to  Varney  on  demand  any  time  up  to 
April  1,  1914.  Upon  delivery  Varney  was  to 
pay  Cole  50  cents  per  barrel  more  than  the 
niarlcet  price  for  table  stock.  If  Varney  com- 
plied with  this  agreement,  Cole  agreed  to  pay 
him  an  additional  $3  per  barrel  for  the 
seed,  or  $450. 

.  Cole  planted  the  potatoes,  dug  and  stored 
the  yield  until,  on  February  22,  1914,  with- 
out fault  on  his  part  they  were  destroyed  by 
fire.  Varney  demanded  delivery  after  the 
fire,  and,  the  defendant  being  unable  to  com- 
ply,  Varney   demanded   that  Cole  pay  him 


for  the.  potfttoeb'  (imr chased  from  Vamey)  at 
$5  per  barrel,  less  $300^  whlcb  C(de  had 
paid,  amounting  to  $400: 

The  defendant  contends:  Flrat,  tJbat  the 
plaintlfl  cannot  recover  on  an  account  aiir 
nexed.  This  contention  Is  sustained.  Second, 
that  the  plaintiff  auinot  recover  upon  the  spe- 
cial contract  because,  he  says,  contracts  In 
which  the  performance  depends  on  the  cm- 
tlnued  existence  at  a  given  person  or  thing, 
a  condition  is  Implied  that  the  impossibility 
of  performance  arising  from  the  perilling  of 
the  person  or  thing  shall  excuse  the  perform- 
ance, and  dtes  numeroos  instances  claimed 
to  fall  within  the  rule. 

But  in  order  to  d^ermlne  whether  the  rale, 
if,  as  claimed  by  the  plaintiff,  applies  to  the 
solution  of  the  case  at  bar,  it  seems  advis- 
able to  insert  the  entire  contract,  which  reads 
as  follows: 

"This  indenture  made  this  18th  day  of  May, 
A.  D.  1913.  by  and  between  Alden  J.  Varney  of 
Hodgdon,  Elaine,  of  the  first  part  and  Wilson 
H.  Cole,  Maine,  of  the  second  part,  Witnesseth 
as  follows,  to  wit:  The  said  Cole  ajfrees  to  plant 
on  his  farm  in  Crystal,  Maine,  150  bbls.  or  25 
acres  of  the  New  Snow  potatoes  and  to  sell  and 
deliver  to  said  Varney  all  merchantable  pota- 
toes grown  on  said  25  acres  and  hold  in  storage 
snid  potatoes  until  April  1,  1S14,  said  potatoes 
to  be  stored  and  delivered  free  of  cost  to  said 
Varney  at  the  nearest  railway  station.  And  will 
further  agree  to  deliver  said  potatoes  at  any  time 
before  April  1,  1914,  within  two  days  notice 
from  said  Varney,  said  Cole  further ,  agrees  to 
plant  said  potatoes  on  his  best  potato  soil  and  to 
use  one  ton  of  high-grade  fertiliser  per  acre  and 
to  grow  one  prize  acre  to  be  measured  by  three 
reliable  men  before  it  is  dug.  Said  men  to  weigh 
each  barrel  of  potatoes  grown  from  said  acre, 
said  men  shall  vouch  as  to  the  number  of  pounds 
grown  on  said  acre.  Said  Cole  further  agrees 
to  remove  the  potato  tops  from  several  rows  of 
said  acre  and  have  a  photograph  taken  of  said 
rows.  Said  Varney  further  agrees  to  pay  said 
Cole  fifty  cents  per  barrel  for  said  New  Snow 
potatoes,  than  is  paid  for  potatoes  for  table  nae, 
on  the  day  said  Cole  delivers  said  potatoes  to 
the  station.  Said  Cole  further  an-ees  to  pay  said 
Varney  four  hundred  and  fifty  Qollars  ($450)  if 
said  Varney  fnlfiUs  this  agreement" 

This  contract,  as  is  apparent,  is  inartlfl- 
dally  drawn,  and  for  a  clear  understanding 
must  be  resolved  Into  at  least  two  independ- 
ent parts.  The  first  provides  that  the  defend- 
ant shall  take  of  the  plaintiff  a  certain  quan- 
tity of  seed  potatoes,  plant  them  in  a  certain 
way,  harvest  them,  store  them,  and,  upon  a 
specified  demand,  deliver  these  specific  pota- 
toes to  the  plaintiff  at  a  certain  price  per 
barrel,  which  was  an  Increase,  as  stated,  of 
fifty  cents  above  that  paid  for  potatoes  for 
table  use.  These  stipulations  to  furnish  seed 
and  make  demand  embrace  all  Varney  was 
required  to  do  to  fulfill  his  part  of  the  con- 
tract. But  these  potatoes  were  all  destroyed 
by  fire,  which  made  It  impossible  for  the  de- 
fendant to  comply  with  this  part  of  the  con- 
tract requiring  him  to  deliver  the  potatoes  In 
specie.  If  therefore  the  plaintiff's  action  was 
to  recover  for  damages,  under  these  circum- 
stances,, for  the  failure  of  the  defendant  to 
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dellrer  the  potafoes,  as  agreed,  oaocb  mlglit 
be  said  In  favor  of  the  defendant's  contention 
that  the  rale  which  be  invokes  iOiould  be  ap- 
plied. 

I^e  second  part  of  the  contract  and  the  one 
upon  which  the  plaintiff  relies  Is  not,  however, 
based  npon  the  demand  and  'refnsal  to  deliver 
the  specific  potatoes.  It  la  based  solely  upon 
the  fulfillment  hy  Varney  of  his  part  of  the 
agreement;  that  Is,  the  first  part  as  above 
stated.  All  he  conld  do  to  fulfill  this  part 
was  to  demand  the  potatoes  of  Cole.  If  Cole 
upon  demand  had  had  possession  of  the  po- 
tatoes, and  refused  to  deliver  them,  Varney 
had  done  all  he  could  do  to  fulfill  the  first 
part  of  the  contract  If  Cole,  on  account  of 
the  destruction  of  the  iMtatoes,  without-  his 
own  fault,  was  relieved  from  delivering  them, 
then  Varney  had  equally,  by  his  demand, 
done  all  he  could  to  fulfill  the  first  part  of 
the  contract  In  contemplation  of  law,  he 
stood  ready,  npon  his  demand,  to  Qike  the  po- 
tatoes, and  pay  the  50  cents  extra.  In  fact 
It  Is  not  in  controversy  that  the  plaintiff  was 
without  fault. 

[3]  We  now  come  to  the  second  part  of  the 
contract  which  is  independent  of  the  first 
part,  except  that  it  expresses  the  considera- 
Uon  upon  which  the  defendant  agrees  to  per- 
form the  second  part.  By  this  the  defendant 
In  express  terms,  without  ambiguity,  qualifi- 
cation, or  reservation,  "further  agrees  to  pay 
said  Varney  four  hundred  and  fifty  dollars 
(1450.00),  if  said  Varney  fulfills  this  agree- 
ment"; that  is  the  first  part,  which,  as  above 
appears,  Varney  did  do.  This  stlpnlatlon  on 
the  part  of  the  defendant  was  absolute,  and 
neither  unlawful  nor  impossible  at  the  time  it 
was  made.  Nor  Is  Its  performance  impossi- 
ble now.  It  does  not  depend  at  all  upon  the 
delivery  of  the  potatoes  to  the  plaintiff.  The 
plaintiff  seeks  to  recover,  not  for  nondelivery, 
but  for  190  barrels  of  seed  potatoes,  which 
the  defendant  had  and  nsed,  and  for  whldi, 
if  the  plaintiff  met  bis  part  df  the  contract, 
he  agreed  to  pay  the  sum  of  $460,  in  addi- 
tion to  $300  he  had  previously  paid.  But  the 
defendant  contends  that  this  part  of  the  con- 
tract deiiends  npon  a  complete  performance 
of  the  first  part;  that  It  was  not  the  inten- 
tion of  the  defendant  to  pay  $450  extra  tor 
the  seed  potatoes  unless  he  got  bis  60  cents 
extra  for  the  crop  raised.  On  the  other  hand, 
there  is  nothing  in  the  agreed  statement  to 
show  that  the  seed  potatoes  at  the  time  they 
were  delivered  to  the  defeftdant  were  not 
worth  $430  more  than  had  been  paid.  There 
is  nothing  in  the  terms  of  the  contract  to 
show  that  they  were  not  worth  this  sum,  and 
the  plain  language  of  the  contract  stipulates 
to  pay  it  if  Varney  did  as  he  agreed.  Vnr 
ney  did  do  as  he  agreed,  which  was  a  valid 
con.slderation  for  the  promise  of  Cole  to  pay 
the  $450,  which  be  agreed  to  do. 

We  are  of  the  opii)lon  that  a  fair  Interpre- 
tation of  the  whole  contract  requires  a  find- 


ing In  favor  of  the  plaintiff.   The  entry  ther»-' 
fore  must  be: 

Judgment  for  the  plaintiff  for  $450  and  in- 
terest from  the  date  of  the  writ 


BUTTERFIELD  v.  LANE  et  aL 

(Supreme  Ju£cial  Court  of  Maine.     Dec.  81, 
1915.) 

L  Deeds  <3=»166— Soppobt  —  Vesbal  ABikN- 

UONMENT. 

The  fact  that  plaintiff  who,  under  his  con- 
veyance, had  provided  for  his  own  maintenance 
on  the  premise*,  on  going  away  informed  the 
grtuatee  that  be  was  going  to  abandon  the  place, 
and  surrender  his  right  to  support,  leaving  her 
to  do  as  she  pleased  with  the  property,  was  in- 
sufficient as  matter  of  iaw  to  bar  his  claim  ot 
a  right  to  resume  his  contract  for  support  on 
the  place, 

[Ed.  Kote.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  522-525;   Dec.  Dig.  «=»166.1 

2.  Estoppel  ®=>S5 — Afteb-Acquibed  Pbop- 
EBTY — Concealment  of  iNCtJiiBBANCE.  ' 
Plaintiff's  wife  to<>k  under  a  warranty  deed, 
subject  to  a  mortgage  which  she  assumed  and 
gave  a  mortgage  becli  to  her  grantor  as  provi- 
sion for  his  support,  with  covenant  that'  the 
property  was  free  from  incumbrances,  and  con- 
veyed to  plaintiff,  subject  to  the'  last  mortgage, 
and  plaintiS,  concealing  the  first  mortgage,  con- 
veyed by  warranty  deed  to  defendant,  subject 
to  the  later  mortgage,  taking  a  mortgage  back 
containing  a  covenant  against  incumbrances  and 
providing  for  the  ori^nal  grantor's  support  on 
the  premises.  Defendant's  husband,  to  protect 
the  property,  paid  the  amount  of  the  first  mort- 
gage, took  an  assignment  thereof  and  foreclosed 
and  assigned  the  mortgage  and  foreclosure  to 
defendant  in  whose  hands  the  equity  expired 
leaving  her  the  absolute  title.  Held,  on  plain- 
tiff's bill  to  remove  a  cloud  from  his  title  and 
to  recover  the  premises,  that,  notwithstanding 
the  defendant's  mortgage  to  Mm  warranted  tlie 
title  to  be  free  from  incumbrances,  the  plain- 
tiff was  estopped  from  claiming  that  her  pur- 
chase of  the  outstanding  mortgage  claim  in- 
ured to  his  benefit. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Gent  Dig.  S  84;    Dec.  Dig.  «=935.} 

S.   MOBTGAOES    40>115— CORVXTAROB     BAOK— 
CoNSTBUOTUm. 

Where  a  deed  and  a  mortgage  of  the  same 
premises  are  madfe  as  nearly  at  the  same  time 
as  the  succession  of  events  will  permit,  they  con- 
stitute a  single  transaction. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  229 ;    Dec.  Dig.  <8=>115.] 

Report  from  Supreme  Judicial  Gonrt, 
Knox  County.  In  Bljulty 

Bill  In  equity  by  Hosea  Butterfield  against 
Jennie  B.  I^ane  and  others  Heard  on  re- 
port    Bill  dismissed. 

Argued  before  SAVAGE,  O.  J.,  and  SPEAR, 
KING,  BIRD,  HALEY,  and  HANSON,  JJ. 

M.  S.  Holway,  of  A\igusta,  and  E-  B. 
Burpee,  ot  ;pockland,  for  plaintiff.  M.  A. 
Johnson, -of  Bockland,  tor  defendants. 

SPEAR,  J.  This  case  Involves  a  bill  in 
equity  brought  by  the  plaintiff  to  remove  the 
cloud  from,  and  recover  title  to,  certain  real 
estate  which  the  plaintiff  conveyed  to  Jennie 
B.  Lane,  taking  from  her  a  mortgage  provld- 
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ing  for  his  support  npott  the  premises  con- 
veyed.   The  facts  are  as  follows: 

Prevlons  to  1883  Oscar  Rokes  was  the 
owner  of  the  premises  In  question.  That 
year  he  mortgaged  the  premises  In  considera- 
tion of  $155  to  J.  G.  Piper.  In  1904  Roffes 
gave  a  warranty  deed  to  Alethere  B.  Butter- 
field,  wife  of  Hosea  Butterfleld,  the  plaintiff, 
excepting  the  Piper  mortgage  which  the 
grantee  assumed.  Rokes  took  from  her  a 
mortgage  providing  for  his  support  and  main- 
tenance on  the  premises,  in  which  Mrs.  But- 
terfleld covenanted  that  the  place  was  free 
from  incumbrances  except  the  Piper  mort- 
gage, which  she  assumed.  In  1911  Alethere 
El  Butterfleld  by  her  warranty  deed  convey- 
ed to  Hosea  Butterfleld,  her  husband,  the 
plaintiff,  the  premises  in  question  subject 
to  the  terms  of  the  Rokes  mortgage.  In 
1912  Hosea  Butterfleld  by  his  warranty  deed 
conveyed  the  premises  in  question  to  Jennie 
B.  Lane,  one  of  the  defendants,  subject  to 
the  Rokes  mortgage,  and  took  a  mortgage 
back,  providing  also  for  his  own  support 
upon  the  premises.  Accordingly  at  this  junc- 
ture Jennie  B.  Lane  became  the  grantee  of 
the  premises  in  question  under  a  warranty 
deed  from  the  plaintiff  and  at  the  same 
time  mortgagor  of  the  premises  to  the  plain- 
tiff for  his  own  support  and  for  the  support 
of  Rokee  upon  the  premises.  It  is  unneces- 
sary to  go  further  into  the  details  of  the 
matter  of  support,  as  this  question  Is  not 
raised  in  the  case. 

[1]  The  evidence  fairly  establishes  tliat 
Rokes  lived  with  Mrs.  Lane  from  16  to  18 
weeks  l>efore  he  died.  No  controversy  arises 
regarding  the  fulfillment  of  her  part  of  the 
mortgage  Obligation  for  his  support  and 
maintenance.  Rokes  therefore  here  disilp- 
pears.  The  plalntifC  remained  upon  the 
place  and  had  his  subsistence  there  from 
February  until  June,  just  about  5  months, 
when  he  went  away  for  the  purpose  of  get- 
ting married,  and  did  marry  the  defendant's 
mother.  He  says,  "I  don't  find  any  fault 
with  the  home"  while  I  was  there.  Over  tBfe 
purpose  and  manner  of  his  leaving  arises  a 
sharp  controversy  of  fact  upon  the  determi- 
nation of  which  the  defendant  puts  more  or 
less  importance  as  a  matter  of  law.  If 
the  facts  are  as  the  defendant  claims  them, 
that  the  plaintiff  when  be  went  away  inform- 
ed them  that  he  was  going  to  abandon  the 
place,  surrender  the  idea  of  further  support 
upon  it,  and  authorized  her  to  do  whatever 
she  pleased  with  it,  being  merely  a  verbal 
statement,  cannot  be  regarded  as  a  matter 
of  law  sufficient  to  l>ar  him  from  claiming 
a  right  to  resume  his  contract  for  support  up- 
on the  place.  At  this  point  we  may  also 
omit  further  reference  to  this  particular 
issue  in  its  bearing  upon  the  legal  proposi- 
tions Involved. 

The  next  important  issue  in  the  case  re- 
quires us  to  revert  to  the  Piper  mortgage. 
In  the  warranty  deed  from  the  plaintiff  to 
Mrs.  Lane  no  mention  is  made  of  the  Piper 


mortgage,  althou{^  the  plaintiff  wdl  knew 
that  this  mortgage  was  at  that  time  out- 
standing and  not  fully  paid.  A  controveny 
here  arises  in  the  testimony  as  to  whether 
when  the  defendant  received  her  deed  a 
verbal  agreement  was  made  on  her  part  to 
assume  the  payment  of  the  Piper  mortgage. 
The  plaintiff  contends  such  agreement  was 
made;  the  defendant  and  her  husband  deny 
that  they  ever  heard  of  the  Piper  mortgage 
at  that  time.  Upon  a  careful  reading  of  the 
testimony  we  are  of  opinion  that  the  conten- 
tion of  the  defendant  upon  this  issue  must 
prevail.  It  therefore  results  that  the  plain- 
tiff ccMJveyed  this  property  by  warranty  deed, 
well  knowing  that  the  Piper  mortgage  was 
outstanding,  without  any  knowledge  of  this 
fact  on  the  part  of  the  defendant  or  her  hus- 
band, John  W.  Lane,  husband  of  the  defend- 
ant, having  been  informed  by  Piper  that  the 
Piper  mortgage  was  outstanding  and  not  paid 
and  that  he  intended  to  foreclose  it,  paid  the 
amount  due  to  Piper  and  took  an  assignment 
of  the  mortgage  In  April,  1912.  May  6th  he 
foreclosed  the  mortgage,  the  equity  having 
one  year  to  run.  The  first  publication  was 
entered  for  record  the  28th  day  of  May, 
1912.  On  the  2Sth  day  <a  September  of  the 
same  year  he  assigned  this  mortgage  and 
foreclosure  to  Jennie  B.  Lane,  the  defendant, 
in  whose  hands  the  equity  expired  on  the 
28th  day  of  May,  1913,  and  the  title  of  the 
mortgaged  premises  as  a  matter  of  law 
vested  in  her  and  became  absolute. 

[2]  The  plaintiff,  however,  claims  two  de- 
fenses to  the  legality  of  this  title  as  acquired 
by  the  defendant  First,  that  the  plaintiff 
after  foreclosure  proceedings  had  tiegun 
made  a  legal  tender  of  the  amount  due  upon 
the  mortgage,  which '  operated  in  law  as  a 
redemption.  Second,  that  the  defendant  in 
her  mortgage  to  him  warranted  tbe  title  to 
be -free  from  all  incumbrances,  and,  under 
this  warranty,  could  not  purchase  an  out- 
standing claim  against  the  property  which 
would  not  as  a  matter  of  law  inure  to  his 
benefit.  The  first  defense  cannot  prevail,  ds 
the  evidence  fails  to  show  any  legal  tender. 
The  second  defense  cannot  prevail  because 
the  outstanding  mortgage  upon  the  property, 
which  the  defendant  bought  in,  was  an  ob- 
ligation of  the  plaintiff  himself,  and  was 
an  existing  Incumbrance  under  the  warranty 
deed  which  he  gave  to  the  defendant  She 
conveyed  to  him  in  her  mortgage  precisely 
the  same  premises  which  he  conveyed  to  her 
in  his  deed;  and  we  are  unable  to  conclude, 
as  a  matter  of  law,  that  her  acquisition  of 
an  incumbrance,  which  he  concealed  and 
owed,  should  inure  to  his  benefit  If  so,  then 
she  has  to  pay  just  this  amount  more  than 
she  agreed  to  pay,  a  thing  which  is  expressly 
condemned,  on  principle,  in  Pike  v.  Galvini 
29  Me.,  last  paragraph  on  page  187,  in  this 
language: 

"To  permit  him  to  acquire  a  title  subsequently 
purchased  by  his  releasor,  would  often  enable 
him  to  obtain  in  another  and  less  direct  mode. 
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proper^    of   more    Talue    than    the    pordiase 
money. 

He  knew  the  mortgage  was  ontBtandlng 
and  due  and  liable  to  foreclosure  by  any 
person  into  whose  hands  it  might  legally 
fall.  It  was  his  duty  under  the  circum- 
stances of  this  case  to  take  care  of  this 
mortgage,  and  not  the  defendant'^  It  Is  a 
well-established  rule,  based  upon  reason  as 
well  as  authority,  that  when  a  party  war- 
rants a  title  and  thereafter  relieves  that  title 
of  an  incumbrance,  whatever  It  might  be, 
which  the  grantor  had  created  or  which  ex- 
isted upon  the  property,  such  acquisition 
should  inure  to  the  benefit  of  the  grantee, 
because  he  has  once  paid  for  It  and  has 
then  received  Just  what  he  purchased  and 
no  more;  and,  further,  to  redress  the  in- 
cumbrance, if  not  otherwise  disposed  of  In 
his  favor,  he  would  have  a  right  of  action 
against  the  grantor.  But  the  case  at  bar  is 
precisely  the  reverse  of  this.  When  the 
plaintltt  took  her  warranty  deed  and  agreed 
upon  a  consideration,  that  consideration 
measured  the  value  of  her  purchase.  If  an 
outstanding  mortgage  was  then  existing  up- 
on the  premises  purchased,  Instead  of  being 
required  to  remove  this  Incumbrance  for 
the  benefit  of  the  plaintiff,  who  had  already 
once  had  the  benefit  of  It  in  the  consideration 
named,  she  was  obliged  to  remove  it  In  order 
to  protect  herself  against  the  total  loss  of  the 
very  title  which  the  plaintiff  had  warranted 
to  her  and  thereby  pay  this  much  more  to 
the  grantor.  We  are  unable  to  discover  any 
mie  of  law  or  equity  which  requires  her  to 
hold  the  title  to'  the  Piper  mortgage  thus 
acquired  for  the  benefit  of  this  plaintiff. 

The  plaintiff  cites  a  long  list  of  cases  in 
Maine  and  Massachusetts  tending  to  show 
that  under  a  deed  of  warranty  an  after-ac- 
quired title  by  the  grantor  inures  to  the  ben- 
efit of  the  grantee;  but  not  one  of  these 
numerous  cases  Is  based  upon  a  train  of 
facts  like  those  in  the  case  at  bar ;  not  one 
contains  a  reference  to  a  state  of  facts, 
containing  a  fraudulent  concealment  of  an 
incumbrance  upon  a  tttle  conveyed  by  a 
warranty  deed,  where  the  same  premises,  at 
the  same  time  and  as  a  part  of  the  same 
tranaactian,  are  mortgaged  back  to  the  gran- 
tor with  the  warranty,  that  the  mortgaged 
premises  are  free  from  all  Incumbrances,  the 
only  incumbrance  existing  at  the  time  being 
that  concealed  by  the  grantor  In  the  war- 
ranty deed.  Such  a  transaction  on  the  part 
of  a  grantor  in  a  warranty  deed  Is  so  tainted 
with  legal,  if  not  actual,  fraud  that  a  fair  ap- 
plication of  the  well-established  rules  of 
law  wUl  Intervene  to  prevent  him  from 
profiting  by  his  own  wrong  In  obtaining  the 
benefit  of  such  an  after-acquired  title.  The 
above  rule  is  based  upon  the  doctrine  of 
estoppel.  Pike  v.  Galvln,  29  Me.  183;  but 
the  doctrine  of  estopveH  was  Invented  and  in- 
grafted upon  the  common  law,  to  prevent 
wrongs  and  not  to  promote  them. 


[3]  Under  the  well-established  principle 
of  law  that  when  a  deed  and  mortgage  of  the 
same  premises  are  made  as  nearly  at  the 
same  time  as  the  succession  of  events  will 
permit,  they  constitute  one  and  the  same 
transaction,  it  may  well  be  said  that  the 
mortgage  conveyed  to  Butterfield  precisely 
what  the  deed  conveyed  to  Mrs.  Lane,  no- 
more  and  no  less.  He  received  under  the 
mortgage  all  that  he  conveyed  in  his  deed. 
He  can  ask  no  more. 

Bill  dismissed. 


In  re  TRTON. 

(Supreme   Jadicial   Court   of   Maim.    Jan.   8, 
1916.) 

Attobnbt  and  Client  ig   1 1   Admission  ob" 

Attobnbys—Rksidshcb— Statute. 

Under  Rev.  St  c.  81,  §  24,  providing,  that 
every  person  who  shall  be  or  full  age,  a  remdent 
and  citizen  of  the  United  States,  and  of,  good 
moral  character,  may  be  admitted  to  practice  as 
an  attorney  in  all  courts  of  record  in  the  state 
on  motion  in  open  court,  provided  that  the  ap- 
plicant shall  first  produce  the  certificate  provided 
for  from  the  board  of  examiners,  that  he  posses- 
ses suflicient  learning  in  the  law,  etc.,  an  appli- 
cant for  admission  to  the  bar  may  be  admitted 
on  motion,  though  not  a  resident  of  the  state, 
if  he  poaaeses  the  other  statutory  qualifications. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  ii  4-9 ;  Dec.  Dig.  «=94.] 

Application  of  James  I*  Tryon  for  admis- 
sion to  the  bar.  Ordered  that  the  applicant, 
so  far  as  the  question  of  hla  residence  la 
concerned,  is  entitled  to  be  admitted. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  BIRD,  HALE5T,  and  HAN- 
SOiN,  JJ. 

George  £.  Fogg,  of  Portland,  for  applicant, 
Clarence  W.  Peabody  and  PhUlp  G.  Clifford, 
both  of  Portland,  for  Bar  Examiners. 

PER  CURIAM.  It  la  the  <4?lnlon  ot  a 
majority  of  the  court  that  an  applicant  for 
admission  to  the  bar  may  be  admitted  under 
the  provisions  of  Revised  Statutes,  c.  81,  i 
24,  although  he  Is  not  a  resident  of  this  state, 
provided  he  possesses  the  other  statutory 
qualifications.  And  It  Is  held  that  the  appli- 
cant, so  far  as  the  question  of  residence  is 
concerned,  to  entttled  to  be  admitted  to  the 
bar  of  this  state 

So  ordered. 


NICKERSON  T.  QERRISH. 

(Supreme   Judicial  Court  of  Maine.     Jan.  S, 
1916.) 

1.  Phtsicians  and  Suboeons  «=>14  —  Im- 
plied AOBEEMENT  WITH  PATIENT. 

A  physician  impliedly  agrees  with  his  pa- 
tient not  only  that  he  possesses  the  reasonable- 
degree  of  learniDK  and  skill  in  bis  profession  or- 
dinarily possessed  by  other  physicians  under  like 
circumstances,  but  that  he  will  use  his  best 
skill  and  judgment  in  diagnosing  his  patient's 
disease  or  ailment  and  in  determining  the  best 
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mode  of  treatment,  and  win  exercise  reasonable 
fare  and  diligence  in  the  treatment  of  the  case. 
•   [Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  C«nt.  Dig.  §§  21-30;    Dec.  Dig. 

e=»i4.] 

2.  Phtbiciarb  and  SiTBOEONs  «=9l6  —  Mis- 
take IN  DlAONOeiS— LlABBLITT. 

That  a  physician  made  a  mistake  In  diag- 
nosing and  treating  an  injury  as  a  sprain,  when 
there  was  a  fracture,  is  not  enough  for  liabili- 
ty, but  the  mistake  must  have  been  the  result  of 
his  failure  to  use  painstaking  care  and  dili- 
gence, and  exercise  the  best  of  admitted  learning 
and  skill  and  judgment  in  his  examination  and 
treatment  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Sargeons,  Cent  Dig.  f  31;   Dec.  Dig.  €=s> 

3.  Phtsicianb  and  Stiboeons  €=9l8— Mal- 

PBACTICE— ExcgESSIVB    VEBDIOT. 

Under  the  evidence,  held,  that  a  verdict 
for  $5,000  for  treating  a  fracture  of  both  bones 
of  the  leg  as  a  sjprain,  resulting  in  an  impair- 
ment of  motion  m  his  ankle  joint,  was  exces- 
sive, and  should  be  rednced  to  $3,000. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |§  34-41,  43-46,  48; 
Dec.  Di|.  <8»18.] 

On  Motion  from  Supreme  Judicial  Conrt, 
Cumberland  County  at  Law 

Action  by  Thomas  J.  Nlckerson  against 
Frederic  H.  Gcrrish.  Verdict  for  plaintiff, 
and  defendant  moves  for  new  trial.  Denied 
conditicmally. 

Argued  before  SAVAGE,  C.3.,  and  SPEAR, 
CORNISH,  KTNG,  HALEY,  HANSON,  and 
PHILBROOK,  JJ. 

White  &  Carter,  of  Lewiston,  for  plaintiff. 
Tbomas  h.  Iblbot,  of  Portland,  for  defendant 


KING,  J.  Action  on  the  case  for  malprac- 
tice against  a  physician,  for  negligently  and 
.unsklllfuUy  diagnoelng  and  treating  the 
plaintlCC'a  Injuries  to  his  right  leg  as  a  sprain 
only,  when  In  fact  both  bones  were  fractured. 
A  verdict  for  $5,000  was  returned,  and  the 
case  comes  up  on  motion  for  a  new  trial  bas- 
ed upon  the  grounds  that  the  verdict  is 
against  the  weight  of  the  evidence,  and  that 
the  damages  are  excessive. 

On  January  6,  1914,  the  plaintiff,  who  then 
was  and  now  is  superintendent  of  transpor- 
tation of  the  Maine  Central  Railroad  Com- 
pany, while  walking  in  the  roundhouse  at 
Kineo,  stepped  unawares  Into  an  ash  pit, 
so  called,  about  three  or  four  feet  deepv  strik- 
ing his  full  weight  on  his  right  foot  flat  on 
the  brick  bottom  of  the  pit,  and  thereby  frac- 
tured both  bones  of  his  riight  leg,  the  flhula 
and  tibia,  about  three  inches  above  their 
lower  ends.  He  was  immediately  placed  in 
the  private  car  of  tlie  general  manager  of  the 
railroad  and  taken  to  Bingham,  where  his 
leg  was  examined  to  some  extent  in  the  car 
by  one  Dr.  Brown,  who  applied  a  temporary 
dressing  to  It  until  the  plaintiff  should  reach 
Portland,  where  he  lived,  and  receive  other 
surgical  and  medical  treatment  On  arriving 
at  his  home  In  Portland,  abont  eight  hours 


after  ttte  accident  the  plaintiff  was  attended 
by  the  defendant,  who  diagnosed  hla  Injuries 
as  a  sprain  and  administered  treatment  ac- 
cordingly. Subsequently  he  visited  the  plain- 
tiff six  times,  the  last  visit  being  January 
14th  or  15th.  At  that  time  the  plaintiff  was 
on  crutches  and  suffering  considerable  pain ; 
but,  at  his  suggestion  that  he  wished  to  get 
back  to  his  olBce,  the  defendant  advised  that 
he  might  do  so.  The  defendant  did  not  see 
the  leg  again  until  February  4th,  when  the 
plaintiff  called  at  his  office,  and  It  was  then 
"obvious  to  the  eye,"  to  use  the  defendant's 
words,  that  there  had  been  a  fracture  as  the 
result  of  the  accident  The  defendant  did 
not,  however.  Inform  the  plaintiff  of  that 
fact,  or  then  propose  any  treatment  to  re- 
duce the  fractures,  but,  as  he  says,  advised 
him  to  have  the  leg  massaged  and  report  In 
tliree  days.  On  the  evening  of  the  same  day, 
Wednesday,  the  plaintiff  consulted  another 
physician,  and  an  X  ray  picture  of  the  leg 
was  taken.  Tlie  next  day  the  defendant  was 
paid  for  his  services  and  discharged  from 
the  case.  On  Friday,  after  a  consultation 
of  physicians,  the  plaintiff  went  to  St  Barna- 
bas Hospital  In  Portland,  where,  on  the  fol- 
lowing morning,  an  operation  was  performed 
on  his  leg  by  cutting  down  upon  the  bones, 
removing  the  fibrous  tissue  adhering  to  the 
ends  of  the  fractured  parts,  bringing  the 
scraped  ends  of  the  broken  bones  together 
In  normal  alignment  as  near  as  possible,  and 
putting  the  leg  In  proper  splint  and  dressing. 
He  remained  at  the  hospital  two  weeks,  was 
then  removed  to  bis  home,  and  Ms  leg  kept 
in  the  splint  for  four  weeks  more,  after  which 
It  was  put  In  a  plaster  cast  for  six  weeks. 
Since  the  cast  was  taken  off  the  leg  has  been 
massaged  profes^onally,  with  daily  treat- 
ments for  about  two  months  and  thereafter 
vrlth  two  or  three  treatments  a  week. 

[1]  The  principles  of  law  applicable  to  the 
case  are  weU  established  and  not  In  dispute. 
A  physician  impliedly  agrees  with  his  patient 
that  he  possesses  that  reasonable  degree  of 
learning  and  skiU  In  his  profession  which 
is  ordinarily  possessed  by  other  physicians 
under  like  conditions,  that  he  will  use  his 
best  skill  and  Judgment  In  diagnosing  bis 
patient's  disease  or  ailment  and  in  determin- 
ing the  beet  mode  of  treatment,  and  that  be 
will  exercise  reasonable  care  and  diUgepce 
in  the  treatment  of  the  case.  PKtten  v.  Wlg- 
gln,  51  Me.  594,  81  Am.  Dec.  593;  CayfoM 
V.  Wilbur,  86  M&  414,  29  Atl.  1117;  Bams- 
dell  V.  Grady,  97  Ma  319,  64  Atl.  763. 

[2]  The  defendant  Is  admittedly  a  physi- 
cian of  eminent  learning  and  skill  In  his  pro- 
fession, and  the  plaintiff  predicates  his  right 
to  recover  In  this  action  on  the  contention 
that,  notwithstanding  the  defendant's  (}uaU- 
llcatlons,  he  did  not  give  to  his  case  the  ex- 
ercise of  his  best  knowledge  and  skill,  but 
carelessly  and  negligently  examined  his  leg, 
and  thereby  failed  to  discover  the  fractures 
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wblcb  lie  wooM  bare  diflconered  bad  be  «x- 
eK'ised  reasonable  care  and  dlllgenca 

The  defendant,  on  the  other  band,  contend- 
ed that  he  made  a  careful  and  painstaking 
examination  of  the  leg  by  manipulating  tt, 
by  testing  for  crepitus,  for  deformity,  and 
for  any  preternatural  movements,  using  bis 
best  knowledge,  skill,  and  Judgment  to  deter- 
mine the  nature  of  the  plain tUTs  injuries 
and  to  detect  any  evidence  of  fracture,  and 
that  he  vras  unable  to  find  any,  and  that 
thereafter  during  hla  treatment  of  the  plain- 
tiff he  discovered  nothing  Indicating  to  him 
that  bis  diagnosis  was  wrong,  until  his  ex- 
amination of  the  leg  on  February  4th,  when 
the  fact  of  the  fracture  was  obvious. 

I'he  plaintiff  not  only  contended  that  the 
defendant  did  not  make  a  reasonably  tboiv 
ougb  and  careful  examination  of  the  leg  by 
manipulation  or  otherwise,  but  be  also 
strongly  urged  that  the  defendant  was  re- 
miss and"^  negligent  relying  upon  an  ex- 
amination by  manipulation  under  the  circum- 
stances, and  that  he  sbould  have  bad  an  X-ray 
picture  of  the  leg  taken  as  suggested  to  bim, 
and  which  all  admit  would  have  disclosed 
the  fractures.  And  upon  this  point  there 
was  testimony  introduced  by  and  in  behalf 
of  the  plaintiff  from  which  the  Jury  could 
w^  have  found  that  the  defendant  was  In- 
fonned  at  the  outset  that  Dr.  Brown  had  not 
been  able  to  determine  wltb  certainty  wheth- 
er the  Injury  was  a  fracture  or  sprain,  and 
had  proposed  that  an  X-ray  picture  of  the 
leg  be  taken,  and  that  the  advisability  of 
using  the  X-ray  for  safety  was  suggested  to 
the  defendant  both  before  the  plaintiff  was 
taken  from  the  carriage  into  bis  bouse  on 
the  day  of  tbe  accident,  and  while  be  was 
making  bis  first  examination,  and  that  be 
declined  tbe  suggestion  with  tbe  statement 
that  be  could  readily  tell  If  tbe  bones  were 
broken  by  manipulation.  The  plaintiff  also 
testified  that  two  or  three  days  after  the 
accident  be  asked  tbe  defendant  if  there  was 
any  possibility  of  any  trouble  wltb  tbe  bones, 
and  if  be  thought  an  X-ray  ought  to  be  tak- 
en, to  wblcb  be  replied  In  the  negatlva  This 
the  defendant  did  not  really  contradict,  but 
testified  that,  while  be  did  not  recall  if  tbe 
plaintiff  made  that  Inquiry  of  bim,  yet  If  be 
did  he  gave  a  negative  reply  as  to  the  advis- 
abiUty  of  it 

There  was  considerable  testimony  of  phy- 
sicians, on  tbe  one  side  and  the  other,  aa  to 
the  dUBcnlty  at  diagnosing  Injuries  to  tbe 
tower  leg  or  ankle,  and  as  to  the  methods  of 
examination  for  such  injuries,  and  tbe  rela- 
tive utility  of  tbe  different  recognized  tests 
that  are  used  to  detect  fractures  in  tbe  lower 
leg  or  ankle.  While  that  testimony  was  not 
altogether  in  harmony,  it  disclosed  a  consen- 
808  of  opinion  that  there  are  certain  recog- 
nized methods  of  examination  or  tests  to  be 
nwd  when  the  nature  of  such  injuries  is  not 
obrloos,  but  bidden  and  difficult  of  diagnosis. 
And  all  agree  tbat  anX-ray  ptetore  of  tbe 


injured  parts  will  dlMIMe  wltb  a&nost  abso- 
lute certainty  whether  any  fracture  exists, 
that  the  next  most  useful  mode  of  examina- 
tion or  test  to  detect  a  fracture  is  manipula'' 
tlon  and  moving  of  the  injured  parts  while 
the  patient  is  etberiised,  and  that  manipula- 
tion without  etherization  Is  tbe  least  effi- 
cient method,  because  It  Is  necessarily  more 
or  less  limited  on  account  of  tbe  pain  thereby 
caused  to  tbe  patiait 

That  tbe  defendant  vras  perfectly  familiar 
with  all  tbe  methods  and  testa  recognized  by 
tbe  profession  to  be  used  In  such  examina- 
tions, and  understood  their  relative  useful- 
ness, is  conceded.  He  concluded  that  It  was 
unnecessary  In  tbe  plalntUTs  case  to  have 
an  X-ray  picture  taken  of  tbe  leg,  or  to  ether- 
ize tbe  patient,  and  he  relied  upon  bis  manip- 
ulation of  tbe  injured  parts  and  his  examina- 
tion for  deformity  or  other  possible  Indication 
of  fracture^  as  affording  him  sufficient  in- 
formation upon  wblcb  to  base  bis  diagnosis. 
He  made  a  mistake,  however,  and  bis  diagno- 
sis was  wrong.  But  that  fact  alone  is  not 
sufficient  to  render  htm  liable.  Something 
else  must  be  shown.  And  tbe  Issue  before 
the  Jury  in  this  case  necessarily  was  whether 
that  mistake  was  the  result  of  a  failure  of 
tbe  defendant  to  use  painstaking  care  and 
diligence,  and  to  exerdse  tbe  best  of  bis  ad- 
mitted learning,  skUl,  and  Judgment  in  bis 
examination  and  treatment  of  the  plaintiff's 
injuries.  That  Issue  tbe  Jury  found  in  tbe 
plaintiff's  favor.  It  will  serve  no  advantage 
to  undertake  to  analyze  here  all  the  evidence 
presented  bearing  on  that  issue.  We  have 
studied  It  with  care,  and  are  not  convinced 
by  It  that  the  Jury's  finding  as  to  tbe  defend- 
anfs  liability  is  so  clearly  and  onmlstakably 
against  tbe  weight  of  the  evidence  that  it 
should  not  be  permitted  to  stand. 

[3]  But  tbe  court  is  of  opinion  that  the 
amount  of  damages  awarded  by  tbe  Jury  is 
excessive. 

Tbe  plaintiff  is  entitled  to  such  damages 
as  resulted  to  him  from  the  defendant's  fail- 
ure to  correctly  diagnose  tbe  nature  of  his 
Injuries  and  treat  them  accordingly.  Those 
damages  should  be  compeinatory  to  the  plaln- 
Ufl,  so  far  as  possible,  for  bis  increased  pain 
and  suffering,  bis  additional  loss  of  time, 
his  reasonable  and  necessary  expenses  incnr- 
rM,  and  for  any  increased  physical  impair- 
ment shown  to  have  been  caused  by  the  de- 
fendant's negligence. 

In  determining  to  what  extent  the  plain- 
tiff suffered  Increased  pain  and  additional 
discomfort  and  inconvenience  on  account  of 
Che  delay  In  reducing  and  treating  the  frac- 
tures, the  fact  should  not  be  lost  sight  of 
that,  if  the  fractures  had  been  discovered  at 
the  outset  and  properly  treated,  the  plaintiff 
wftnld  have  been  subjected  to  pain  and  suffer- 
ing, and  been  put  to  the  inconvenience  in- 
cident to  the  prolonged  and  uncomfortable 
treatment  necessary  to  be  adopted  for  the 
cure  of  such  injuries.     And  the  evidence 
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sbows  tbat  an  ordinary  uncomplicated  frac- 
tnre  requires  from  six  to  ten  weeks  to  make 
a  good  bony  nnlon.  Undoubtedly  the  plain- 
tiff's pain  and  discomfort  were  Increased  and 
prolonged  somewhat  as  the  result  of  the  de- 
fendant's negligence,  and  for  that,  what- 
erer  it  was,  full  compensatory  damages 
should  be  awarded. 

As  to  the  plaintiff's  damages  for  loss  of 
time,  the  evidence  shows  that  his  annual  sal- 
ary at  the  time  of  the  accident  was  $2,700, 
that  he  remained  away  from  his  office  and 
employment  some  six  or  eight  weeks,  but  re- 
ceiving his  salary  Just  the  same,  and  that  he 
is  now  holding  the  same  position  with  the 
same  compensation  as  before. 

The  evidence  shows  that  at  the  time  of 
the  trial  the  plaintiff  was  still  suffering  some 
Inconvenience  in  the  use  of  his  foot.  Dr.  Ab- 
bott, the  surgeon  who  performed  the  opera- 
tion on  the  leg  and  treated  it  thereafter,  tes- 
tifying in  direct  examination  as  to  the  con- 
dition of  the  leg  when  the  cast  was  taken  off, 
about  eight  weeks  after  the  operation,  stated 
that  the  bony  union  was  "very  good  indeed," 
and  that  so  fair  as  the  union  of  the  bones 
was  concerned  the  leg  was  practically  as 
good  as  ever.  He  examined  the  leg  and  foot 
a  few  days  before  the  trial,  and  found  that 
its  condition  "was  very  good,"  that  there  had 
l)een  "a  gradual  Improvement,"  but  that  there 
was  not  full  motion  to  the  ankle,  and  be  ex- 
pressed as  his  opinion  "that  there  wUl  always 
be  some  restriction  at  the  ankle  Joint."  As 
indicating  the  extent  of  that  restriction,  we 
quote  the  following  from  the  direct  examisa- 
tlon  of  the  witness: 

"Q.  Would  it  be  possible  for  him  to  hurry,  to 
run,  with  his  foot?  A.  I  think  he  could.  ,Q. 
Would  it  cause  him  great  pain  to  do  so?  A. 
I  don't  think  the  pain  would  come  from  run- 
ning. He  would  tire  out  in  a  long-continued 
use  from  it,  and  it  would  become  painful  in 
standing  upon  it  for  a  length  of  time.  Q.  Pro- 
viding his  business  called  upon  him  to  be  on  his 
feet,  walking  around  all  day  long,  what  have 
you  to  say  about  his  condition?  Would  he  be 
able  to  do  it?  A.  He  might  be  able  to  do  it, 
but  I  think  it  would  be  somewhat  inconvenient 
for  him." 

The  gist  of  Dr.  Abbott's  testimony  as  to 
the  permanency  of  the  plaintiff's  injuries 
appears  to  t>e  that  there  is  now  some  restric- 
tion at  the  ankle  Joint  caused  partly  by  a 
shortening  of  tlie  heel  cord,  which  can  be 
lengthened  by  an  operation,  and  tluct  such 
restriction  Is  likely  to  continue  to  some  ex- 
tent at  least 

Dr.  Seth  C.  Gordon,  called  Jby  the  plaintiff, 
expressed  it  as  his  opinion  that  the  function 
of  the  plaintiff's  ankle  Joint  will  never  be  as 
good  as  it  was  before  the  injury,  and  that 
"he '  will  never  get  an  absolutely  healthy 
normal  foot,"  which  result,  in  his  Judgment, 
is  due  "very  much"  to  the  delay  in  reducing 
the  fractures,  but  he  could  not  say  how 
much.  The  evidence  does  not  disclose  that 
there  is  any  material  shortening  or  deformity 
of  the  leg,  and,  as  already  mentioned,  the 


bony  union  of  the  fractured  parts  was  com- 
plete. 

A  finding  that  the  plaintiff  liad  at  the  tinae 
of  the  trial  an  Impairment  of  motion  in  bis 
ankle  Joint,  which  may  continue  and  canae 
him  inconvenience.  Is  undoubtedly  Justified; 
but  we  do  not  think  the  evidence  shows  the 
extent  of  that  impairment,  and  the  incon- 
venience that  may  result  from  it,  to  be  such 
as  to  authorize  extraordinarily  large  dam- 
ages therefor. 

It  will  serve  no  useful  purpose  to  make 
further  comment  here  on  the  evidence  in  de- 
tail relating  to  the  matter  of  damages.  It  is 
sufficient  to  say  that  after  a  careful  consid- 
eration of  the  elements  of  the  damages  which 
the  plaintiff  is  entitled  to  recover,  and  a 
study  and  weighing  of  all  the  evidence  relat- 
ing thereto,  the  court  is  constrained  to  the 
conclusion  that  the  Jury  manifestly  erred  in 
fixing  the  plaintiff's  damages  at  $5,000.  That 
amount  we  think  is  clearly  excessive.  And 
the  opinion  of  the  court  is  that  the  evidence 
does  not  Justify  an  award  of  damages  in  ex- 
cess of  13,000. 

If  the  plaintiff,  within  30  days  after  the 
certificate  is  filed,  remits  all  of  the  verdict 
in  excess  of  $3,000,  motion  overruled;  other- 
wise, motion  sustained. 


Appeal  of  THOMPSON. 

In  re  NICKELS'  ESTATE. 

(Supreme  Judicial  Court  of  Maine.     Jan.  3, 

1915.) 

L  Wills  «=3l7&— Conditional  Rxvocatioh. 
Revocation  of  a  will  by  its  destruction  on 
the  execution  of  another  will  may  be  on  the 
assumption  and  condition  that  the  later  will  is 
valid. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  gg  456,  457;   Dec.  Dig.  «=»179.] 

2.  Wills  «=»171— Pbobatk  of  Lost  akd  Dx- 
stboted    wiu.s— "unbevoken." 

A  will,  though  physically  "destroyed,"  may 
continue  "unrevoked"  up  to  the  time  of  testa- 
tor's death,  within  Rev.  St.  c  66,  g  9,  as  to. 
power  to  admit  to  probate  lost  and  destroyed 
wills. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  i  451;   Dec.  Dig.  «=»171. 

For  other  definitions,  see  Words  and  Phiaaes, 
first  and  Second  Series,  Revoke.! 

3.  Wills  ^s»3t!&— Pbobatb— AfpeaI/— Pcssoif 
AoGKiEVED— Petitionb*— ' '  AaoBis  vsn.  •  • 

A  petitioner  for  probate  of  a  will  cannot 
be  one  "aggrieved"  by  its  admission,  within 
Rev.  St.  c.  66,  j!  28,  granting  right  of  appeal 
only  to  such  a  person. 

[Ed.  Note.— For  other  cases,  see  Wills,  Coit. 
Dig.   g§  823,   824;    Dec.   Dig.  «=»359. 

For  other  definitions,  see  Wferds  and  Phrases, 
First  and  Second  Series,  Aggrieved.] 

Haley,  J.,  dissenting. 

Eixceptions  from  Supreme  Judicial  Court. 
Waldo  County,  at  Law. 

Decree  of  probate  court  allowing  the  will 
of  Henrietta  T.  Nickels  was  affirmed  on  ap- 
peal of  Fred.  S.  Thompson  by  the  Supreme 
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OonoTt  at  probate,  an0  he  brines  exceptloqs. 
BxcQ>tlons  overruled,  and  decree  affirmed. 

Arsaed  before  SAY  AGE,  C.  J.,  and  SPEAR, 
CORNISH,  KING.  HALEY,  HANSON,  and 
PBILBROOK.  JJ. 

Geo.  F.  Gould,  of  Portland,  Aurelia  E.  Han- 
son, of  Maiden,  Mass.,  and  Eugene  C.  Upton,, 
of  Boston,  Mass.,  for  appellant  Wm.  P. 
Whltehouse,  of  Aagnata,  Henry  W.  Swasey. 
of  Portland,  and  Robert  F.  Duuton,  of  Bel- 
fiBkSt,  for  proponents. 

SAVAGE,  O.  J.  Appeal  from  decree  al- 
lowing the  wlU  of  Henrietta  T.  Nickels.  The 
case  cornea  up  on  the  appellant's  exceptions 
to  rulings  In  the  Supreme  Court  of  probate. 

[1]  Tbe  will  In  Question  was  executed  by  Mrs. 
Nickels  in  due  form  on  November  9,  ISll. 
Subsequently,  In  November,  1913,  she  cansed 
another  wUl  to  be  drafted,  which  changed  In 
some  particulars  the  1911  wlIL  This  will  she 
signed.  But  after  her  death  a  few  months 
later  <t  was  discovered  that  the  1913  will 
was  attested  by  only  two  subscribing  witness- 
es, and  was  therefore  invalid  as  a  will.  R.  S.  c. 
76^  f  1.  The  1911  win  could  not  be  found,  and 
presumably  had  been  destroyed.  But  a  copy 
of  it  had  been  preserved.  And  this  copy  was 
offered  as  proof  for  probate  of  the  will,  and 
Is  the  basis  of  the  present  proceedings.  The 
ground  upon  which  the  petitioners  for  the 
probate  of  the  will  have  proceeded  is  that 
Mrs.  Nlcliels  destroyed  the  1911  will  under 
the  belief  that  the  1913  will  constituted  a 
valid  testamentary  disposition  of  her  estate, 
and  that,  although  the  destruction  of  a  will 
by  the  testator  is  presumed  to  have  been  done 
animo  rerocandl,  yet,  when  It  appears  that 
the  will  was  destroyed  under  a  mistaken  be- 
lief that  another  valid  will  had  been  executed, 
the  revocation  Is  not  necessarily  absolute,  but 
may  be  deemed  to  have  been  made  on  condi- 
tion that  the  later  will  was  a  valid  one. 
This  is  the  doctrine  of  dependent  relative 
revocation.  The  revocation  is  dependent  up- 
on the  assumption  that  another  valid  will  has 
been  made.  Townshend  v.  Howard,  86  Me. 
286,  29  Atl.  1077.  The  probate  court  allowed 
the  1911  will,  as  proved  by  copy,  and  this 
Judgment  was  affirmed  on  appeal  by  the  Su- 
preme Court  of  probate. 

[2]  For  reasons  to  be  stated  hereafter,  we 
think  the  appellant  is  not  In  position  to  press 
his  exceptions.  But  a  question  of  Jurisdic- 
tion has  been  raised  which  must  be  noticed ; 
for,  when  the  court  Is  made  aware  in  any 
manner  that  It  is  without  jurisdiction,  the 
proceedings  must  then  stop.  It  has  no  power 
to  award  judgment.  Central  Maine  Power 
Co.  T.  M.  C.  B.  B.  Co.,  113  Me.  103,  93  Atl.  41. 
It  Is  claimed  In  the  appellant's  brief  that  the 
probate  court  had  Jurisdiction  to  admit  to 
probate  a  lost  or  destroyed  will,  proved  by 
co{v,  only  "upon  proof  of  the  continued  exlst- 
^ce  of  such  lost  will,  undestroyed  up  to  the 
time  of  the  testator's  death."  It  la  true  that 
the  probate  court,  a  statutory  court,  has 
only  such  Jurisdiction  as  is  conferred  upon 


m 

it  by  statute.  And  the  Supreme  Court  of 
probate  has  no  more.  But  the  probate  court 
has  jurisdiction  to  probate  wills,  and  the 
statute  gives  It  Jurisdiction  to  admit  lost  or 
destroyed  wUla  to  probate  when  proved  by 
copy.  B.  S.  a  66,  {  9.  The  limitation  of  the 
power  is  not  as  expressed  in  the  appellant's 
brief  that  probate  may  be  granted  only  "upon 
proof  of  the  continued  existence  of  such  lost 
will  undestroved  up  to  the  time  of  the  testa- 
tor's death,"  but  "upon  proof  of  the  continu- 
ed existence  of  such  lost  will  unrevoked  up 
-to  the  time  of  the  testator's  death."  The  dis- 
tinction Is  obvious.  And  the  question  Is  not 
so  much  one  of  Jurisdiction  as  of  proof.  And, 
even  If  It  were  the  former,  it  would  not 
avail.  The  "continued  existence  of  the  will" 
does  not  mean  Its  continued  physical  exist- 
ence. '  A  will  may  continue  to  exist  though 
the  paper  It  was  written  upon  is  destroyed. 
See  Rich  v.  Gllkey,  73  Me.  595.  The  opinion 
in  the  case  just  cited  was  not  an  opinion  of 
the  law  court,  but  it  has  always  been  re- 
garded as  a  correct  exposition  of  the  law. 
Cousens  v.  Advent  Church,  93  Me.  292,  45 
Atl.  43.  And  whether  the  Iflll  will  continued 
legally  "unrevoked"  until  Mrs.  Nickel's  death 
is  the  precise  question  which  has  been  argued 
in  this  case. 

[3]  But  we  have  already  indicated  that  the 
appellant  can  take  nothing  by  bis  exceptions. 
Appeals  in  probate  proceedings  can  be  sus- 
tained only  by  persons  "aggrieved."  R.  S.  c. 
65,  }  28.  And  the  appellant  is  not  in  any  le- 
gal sense  aggrieved.  He  is  one  of  the  peti- 
tioners for  the  probate  of  this  will.  He  stin 
stands  upon  the  record  as  a  petitioner.  And 
yet  he  appeals  from  the  granting  of  the  pray' 
er  of  his  own  petition.  Such  a  situation  is 
entirely  anomalous.  He  proposes,  and  In  the 
same  breath  opposes.  He  is  both  prt^Ktnent 
and  defendant.  His  positions  are  incongru- 
ous. As  a  matter  of  procedure,  he  cannot  be 
a  party  of  record  on  opposite  sides  of  the 
same  proposition.  He  cannot  be  actor  and 
reus  in  the  same  cause.  See  Warren  v, 
Stearns,  19  Pick.  (Mass.)  73,  where  the  situa- 
tion Is  called  a  "legal  absurdity."  15  Ency.- 
of  PI.  &  Pr.  481.  As  a  proposition  of  law.  It 
Is  impossible  to  say  that  he  has  been  ag- 
grieved by  the  granting  of  his  own  petition. 
The  cause  of  bis  change  of  attitude  may  fair.. 
ly  be  Inferred  from  the  evidence.  He  was  a 
beneficiary  under  both  wills.  At  the  time  he 
signed  the  jjetltlon  for  the  probate  of  this 
will  be  understood  there  were  legally  adopted 
daughters  who  would  Inherit  the  entire  es- 
tate. If  settled  as  an  Intestate  estate.  R.  S. 
c.  69,  i  35.  He  afterwards  learned  that  the 
"daughters"  had  never  been  legally  adopted, 
so  that,  as  Mrs.  Nickels  left  no  children,  if 
the  estate  was  settled  as  intestate,  he,  a 
nephew  and  collateral  heir,  would  Inherit 
much  more  than  his  legacy  amonnted  to. 
While  be  labored  under  the  mistake  of  snpl- 
poaing  that  the  so-called  adopted  daughters 
would  inherit  under  the  statute,  an  oral 
agreement  was  entered  Into  by  or  on  behalf 


Digitized  by 


Google 


24Gf 


06  ATLAMTIOBBPORTES 


(ir& 


of  nearly  #11  the  legal  heirs  and  the  legatees 
named  In  the  wills  who  were  affected  by  the 
changes  that  the  1911  will  should  be  offered 
for  probate  by  copy,  and,  If  allowed,  that  the 
ultimate  distribution  as  among  themselves 
should  be  In  accordance  with  the  Imperfectly 
executed  will  of  1913.  To  this  agreement 
this  appellant  was  a  party.  And  under  such 
conditions  he  signed  the  petition  for  the  pro- 
bate of  the  1911  wlU.  Thfe  fact  that  he  after- 
ward discovered  his  mistake  does  not  change 
the  situation.  He  did  not  amend  his  posi- 
tion. When  he  learned  that  it  was  for  his 
Interest  that  the  estate  should  be  settled  as 
Intestate,  he  might  properly  have  withdrawn 
from  the  petition,  at  least,  before  decree. 
But  he  did  not  do  so.  And  he  stands  to-day 
of  record  as  a  proponent  of  the  will  which  he 
Is  seeking  to  overthrow.  The  conclusion  of 
law  that  he  Is  not  aggrieved  is  not  to  be  waiv- 
ed by  the  adverse  party.  Under  these  condi- 
tions, we  are  compelled  to  hold  that  the  ap- 
pellant was  not  aggrieved  by  the  decree  of 
the  probate  court,  within  the  meaning  of  the 
statute.  And  for  this  reason  his  exceptions 
must  be  overruled. 

Bjxceptlons  overruled. 

Decree  of  probate  court  affirmed. 

HAI/EZ,  J.,  dissents. 

LEAR  V.  MANSER  et  aL 

(Snpreme  Judicial  Court  of  Maine.    Jan.  3, 
1916.) 

1.  Charities  <S=>10-"Pobi,ic  or  Charitablb 
Trust"— Construction  of  Wili.. 

Testator,  an  elderly  man  who  boarded  with 
defendant  claimant  for  19  months  before  his 
death,  and  who  was  cared  for  by  her  in  his  lost 
sickness,  gave  the  residue  of  his  estate  in  trust 
to  his  executor  to  be  paid  to  such  person  or  in- 
stitution as  should  care  for  him  in  his  last  sick- 
ness, and  declared  such  provision  to  be  a  l)e- 
quest  and  not  the  performnnee  of  any  contract 
obligation.  Ileld,  that  the  will  did  not  create 
a  "public  or  charitable  trust,"   as   it  did   not 

rrport  to  be  for  the  benefit  of  the  public  at 
ge  or  some  part  thereof  or  an  indefinite  class 
Of  persons. 

fEd.  Note.— Pot  other  cases,  see  Charities, 
Cent  Dig.  §  34;   Dec  Dig.  «=>10.] 

2.  Wills  ©=493— Con'stbuction  —  DesiaNA- 

TION     of     BENKFICrABT— "PrIVATK    TrUM"— 
CBSTAIMIT. 

Such  testamentary  provision  created  a 
"private  trust"  in  favor  of  defendant  claimant 
who  had  cared  for  testator  in  his  last  sickness, 
a*  she  was  sufficiently  specified  and  designated 
as  the  cestui  que  trust  within  the  rule  that  to 
constitute  a  private  trust  there  must  be  a  cer- 
tain speciBed  cestui  que  trust  clearly  identified 
or  made  capable  of  identification  by  the  terms 
of  the  instrument  creating  the  trust:  that  it  is 
not  necessary  to  designate  the  cestui  by  name, 
or  that  the  testator  have  in  mind  the  particular 
individual  who  would  become  the  cestui  que 
trust 

[Ed.  Note.— For  other  cases,  see  WilJa,  Cent 
Dig.  {  1077;  Dec.  Di«.  <S=493.] 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County,  in  Equity. 

Action  in  equity  by  Anna  Lear  against 
Harry  Manser,  executor,  and  others.    Heard 


oil  relMrt.     Decree  ttir  claimant  ICarr  M. 

Bradbury. 

Argued  before  SAVAGE,  0.  J.,  and  SPEAR, 
KING,  BIRD,  HAIiBT,  and  HANSON,  JJ. 

McGilllcnddy  &  Morey,  of  Lewiston,  for 
plaintiff.     Harry  i/Unaet,  of  Lewiston,  for 

defendants. 

KINO,  J.  John  M.  Marr  died  May  8,  IMS, 
leaving  a  will,  dated  December  19,  1911, 
which  has  been  duly  probated,  containing  the 
following  provisions : 

"Second.  I .  give  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate  of  what- 
ever name  and  nature  to  my  said  executor,  in 
trust,  to  be  paid  b^  biok  to  inch  peeson  or  per- 
sons, or  to  such  institution  as  shall  care  for 
me  in  my  last  sickness,  such  payment  to  be 
made  to  the  person  or'  persons,  or  Institution, 
OF-aay  or  all  of  them  as  may  in. the  discretion 
of  my  said  executor  be  equitabl;^  entitled  there- 
to, and  the  payment  by  my  said  executor  and 
receipt  taken  by  him  therefor  shall  be  a  suffi- 
cient voucher  and  discharge  to  him  under  the 
provisions  of  this  item.  This  provision  of  my 
will  ia  to  be  considered  a  l^acy  or  bequest  and 
not  as  the  performance  of  any  contract  obliga- 
tion on  my  part." 

At  the  time  the  will  was  executed  the  tes- 
tator was  an  elderly  man,  having  no  nearer 
relatives  than  nieces.  He  came  to  the  home 
of  Mrs.  Mary  M.  Bradbury  of  Lewiston,  Octo- 
ber 15,  1911,  and  secured  board  there  for 
himself  at  $4  per  week.  He  lived  there  un- 
der that  arrangement,  paying  his  board  ex- 
cept for  the  last  week  or  two,  until  his  death, 
a  period  of  19  months.  Mrs.  Bradbury  cared 
for  him  in  his  last  sickness.  She  was  Inform- 
ed of  the  will  after  his  death,  and  now  claims 
the  residue  of  his  estate  under  the  provisions 
of  the  second  item  thereof. 

The  plaintiff  is  one  of  the  testator's  nieoes. 
She  claims  that  the  residue  of  the  estate 
should  be  paid  by  the  executor  to  the  heirs 
at  law  of  the  testator.  Her  claim  Is  put  on 
the  ground  that  the  beneficiary  of  the  residue 
of  the  estate,  which  the  testator  gave  to  the 
executor  in  trust,  is  not  Bufl3cleatly  spedfled 
and  designated  so  that  the  trust  can  be  car- 
ried out  That  is  the  question  presented  by 
this  bill  in  equity,  which  Is  before  the  law 
court  on  report 

[1,2]  It  is  an  ludoubted  principle  that  the 
intention  of  a  testator  shall  be  effectuated  If 
it  can  be  consistently  with  the  rules  of  law. 
There  can  be  no  question  In  this  case  as  to 
the  testator's  intention  in  making  the  bequest 
in  item  second  of  his  wilL  It  was  that  the 
person  or  persons  or  Institution  that  should 
care  for  him  in  his  last  sickness  should  have 
the  residue  of  hi»  estate.  Can  that  intention 
be  effectuated  consistently  with  the  rules  of 
law?  We  think  it  can  be.  By  the  provisionB 
of  Item  2  of  Ills  will  the  testator  created  an 
express  trust  It  Is  not  a  public  or  diarl  table 
trust,  for  it  does  not  purport  to  be  for  the 
benefit  of  Q>e  public  at  large,  or  some  part 
thereof,  or  ian  indefinite  class  of  peesons.  Is 
it «  valid  private  trust?    To  constltote'a  prl- 
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vate  trnst  there  mint  fie  not  only  a  certain 
trustee  who  holds  the  legal  estate,  but  also 
"a  certain  spedfled  cestui  que  trust  clearl7 
Identified  or  made  capable  of  Identification 
by  the  terms  of  the  Instrument  creating  the 
trust"  Pom.  Eq.  Jur.  1 1018.  And  that  is  a 
well-settled  principle.  But  it  Is  not  required 
that  the  beneflcdary  of  a  private  trust  should 
be  designated  by  name  In  the  Instrument 
creating  the  trust.  Some  other  designation 
will  suffice  If  it  makes  certain  the  benefldary 
Intended.  Nor  Is  It  essential  that  the  testa- 
tor haye  In  mind  the  particular  indWidual 
upon  whom  his  bounty  may  fall.  If  he 
makes  the  particular  object  of  his  bequest 
ascertainable  with  certainty  that  'Will  be  suf- 
ficient Gifts  in  trust  for  a  specified  class  of 
persons,  or  for  persons  specifically  defined 
and  described,  though  not  named,  are  not 
Told  for  uncertainty  in  respect  to  the  beneft- 
clarles,  because  such  beneficiaries  are  capable 
of  Identification  by  the  terms  of  the  Instru- 
ment creating  the  trust  For  example,  in 
Howard  V.  Am.  Peace  Society,  49  Me.  286,  a 
bequest  to  the  Congregational  minister  of  the 
Gongregaticmal  Society  of  the  town  of  Au- 
burn was  effectuated,  although  no  one  was 
holding  that  position  when  thewUl  was  exe- 
cuted. The  court  there  said  that,  since  no 
one  then  held  that  position,  the  testator  oould 
not  be  supposed  to  have  had  in  mind  any  par- 
ticular individual,  and  that  the  provision  had 
respect  to  a  time  then  future  when  there 
should  be  a  minister  Of  that  society.  That 
person  being  identified  by  proof  was  held  en- 
titled to  take  under  the  will. 

In  the  case  at  bar  the  testator  did  not 
identify  by  name  the  beneficiary  of  his  be- 
quest But  did  be  not  by  the  terms  of  his 
will  make  his  intended  beneficiary  capable  of 
identification  with  certainty?  That  is  the 
precise  question  here  involved.  The  l)ene- 
fldary  intended  was  to  be  "such  person  or 
persons  or  institution  as  shall  care  for  me 
in  my  Fast  sickness."  That  was  the  spedflc 
description  by  which  the  cestui  que  trust  was 
to  be  identified.  The  provision  bad  respect 
to  the  then  future  when  there  would  be  some 
person  or  persons  or  institution  that  had 
cared  for  the  testator  in  his  last  sickness. 
No  one  can  doubt  what  Is  the  meaning  of  the 
words  "care  for  me  in  my  last  sickness." 
What  particular  person  or  persons  or  institu- 
tion did  furnish  that  care  is  a  provable  fact, 
and.  In  our  view,  readily  provable.  Indeed, 
it  Is  established  with  entire  certainty  that 
Mrs.  Bradbury  is  the  person  who  cared  for 
the  testator  in  his  last  sickness.  No  one  else 
claims  to  have  done  so. 

The  plaintiff  cites  and  relies  upon  the  ease 
of  Murdock  v.  Bridges,  91  Me.  124,  39  Atl. 
476,  in  supiwrt  of  her  contention.  In  that 
case  the  donor  by  a  nontestamentary  writ- 
ing gave  her  property  to  W.  E.  Murdock  In 
trust  to  pay  her  debts  and  then  provide  for 
her  husband  durfng  the  rest  of  his  life  and  pay 
his  debts,  and  after  his  death  "the  balance 
Bliall  go  to  the  people  who  have  cared  for  me, 
96A.-10 


fas  W.  XI  Murdo<^  shall  think  best."  The 
court  there  held  that  the  provision  respect- 
ing the  balance  of  the  trust  property  could 
not  be  carried  out  for  want  of  certainty  as  to 
the  beneficiaries,  it  bdng  a  pore  benerolaiae 
and  not  a  charity. 

It  is  readily  perceived  that  the  language 
used  in  the  instrument  creating  the  trust  in 
that  case  does  not  make  the  cestui  que 
trust  capable  of  identification.  The  donor 
there  attempted  to  confer  upon  W.  B.  Mur- 
dock a  power  to  select  the  cestui  que  trust 
from  "the  people  who  have  cared  for  me," 
and  as  he  "shall  think  best"  That  was  a 
personal  power  resting  In  the  will  of  a  par- 
ticular individual.  And,  as  the  court  there 
said,  it  "would  have  perished  with  the  per- 
son." It  was  therefore  an  attempt  to  create 
a  trust  that  the  court  could  not  execute 
should  occasion  require.  Moreover,  the  ex- 
pression there  used,  "the  people  who  have 
cared  for  me,"  is  most  indefinite  and  unlim- 
ited. No  particular  caie  is  described,  nor  is 
any  portion  of  the  donor's  life  mentioned  as 
the  time  to  which  the  care  referred  to  relat- 
ed. And  the  dass  from  which  the  selection 
was  to  be  made  included  all  persons  who 
cared  for  the  donor  at  any  time  during  her 
life.  Manifestly  such  a  description  of  the 
distributees  of  a  trust  fund  is  too  uncertain. 

In  the  case  at  bar,  however,  no  such  .un- 
certainty exists.  Here,  the  testator  made  no 
attempt  to  confer  on  his  executor  any  power 
to  select  the  cestui  que  trust.  He  made  his 
own  selection.  In  his  will  he  defined  and 
described  his  Intended  benefldary  to  be  "such 
person  or  persons  or  Institution  as  shall 
care  for  me  in  my  last  sickness."  He  there- 
by prescribed  a  rule  whereby  his  beneficiary 
could  be  identlfled  with  certainty.  That 
trust.  In  the  event  of  the  death  of  the  trustee, 
would  not  perish  with  him.  It  could  be  ex- 
ecuted by  another  trustee  appointed  by  the 
court  if  necessary,  for  the  duty  imposed  upon 
the  trustee,  and  the  discretion  given  to  him 
In  the  exerdse  of  that  duty,  are  Imperative 
and  not  optional ;  they  were  intended  by  the 
testator  to  be  executed  at  all  events.  Gutter 
V.  Burroughs.  100  Me.  379,  61  AU.  767.  This 
case  therefore  is  plainly  distinguishable  from 
that  of  Murdock  y.  Bridges.  For  a  case  very 
similar  to  the  one  at  bar,  see  Dennis  v.  Huls- 
apide,  148  Ind.  297,  47  N.  B.  631,  46  L.  R.  A. 
168.  62  \m.  St.  Rep.  526,  where  it  was  held 
that  the  beneficiary,  though  not  named,  was 
capable  of  identification  by  the  language  of 
the  will,  and  the  trust  was  effectuated. 

It  is  the  opinion  of  the  court  In  the  case 
at  bar  that  the  benefldary  of  the  testator's 
bequest  made  in  the  second  Item  of  his  will, 
although  not  Identlfled  by  name,  is  sufficient- 
ly described  therein  to  be  capable  of  iden- 
tification with  certainty,  and  therefore  that 
the  trust  therein  created  is  valid  and  opera- 
tive, and  should  be  carried  out. 

It  follows  from  this  conclusion,  and  from 
the  fact  established  by  the  evidence,  that 
Mary  M.  Bradbury  of  Lewlston  Is  the  persoil 
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who  cared  for  the  testator  In  his  last  sick- 
ness, that  the  property  held  by  the  ezecator 
In  trust  under  the  provisions  of  Item  2  of  the 
wUl  Is  to  be  paid  by  the  ezecator  to  said 
Mary  M.  Bradbury  as  the  sole  beneficiary  of 
that  trust.  Accordingly,  a  decree  may  be  en- 
tered to  that  effect 
So  ordered. 


COOMBS  et  al.  ▼.  FESSENDEN  et  aL 

(Supreme  Judicial  Court  of  Maine.    Jan.  8, 

1916.) 

1.  Apfeax.  and  £1bbob  «:9l078— Exceptions 
— ^Abox;m£nt. 

An  exception  to  the  ezcluiiion  of  evidence, 

not  pressed  in  argument,  will  not  be  considered. 

[Ed,  Note. — For  other  cases',  see  Appeal  and 

Error.  Cent.  Dig.  S<  4256-4261;   Dec.  Dig.  9=> 

2.  Tbial  (&=s>234  —  Delivebt  of  Deed— In- 

stbuction. 

In  a  real  action  involvine  the  issue  wheth- 
er a  certain  deed  had  been  delivered,  where  the 
evidence  of  the  attorney  who  drew  the  deed, 
without  qnalification  or  explanation  would  show 
a  sufficient  legal  delivery  instructions  that  in  the 
absence  of  any  testimony  contradicting  hia  testi- 
mony or  explaining  the  facta,  there  had  been  a 
sufficient  delivery,  allowed  sufficient  effect  to 
any  qualifying  evidence  which  might  rebut  the 
showing  of  delivery,  or  show  the  want  of  an  in- 
tention to  make  a  cMuplete  delivery. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  Si  534-538,  566;    Dec.  Dig.  «=»2S4.] 

3.  Tbiai.  «=>236  —  Delivebt  ov  Deed— In- 
stbuotion. 

In  such  action  where  plaintiff  contended 
that,  notwithstanding  the  attorney's  testimony 
the  deed  had  not  been  legally  delivered,  and  that 
assuming  the  truth  of  such  testimony  it  was 
not  conclusively  shown  that  the  parties  actually 
intended  that  the  title  was  to  immediately  pass, 
the  refusal  of  plaintiff's  instruction  that  to 
constitute  a  legal  delivery  the  deed  must  have 
been  delivered  with  the  intent  that  it  should 
pass  the  immediate  title,  that  if  the  attorney's 
testimony  did  not  give  the  entire  circumstances 
of  the  transaction  they  need  not  find  his  tes- 
timon:r  to  be  false  in  order  to  find  for  plaintiff, 
but  might  find  that  the  deed  was  not  delivered 
with  intent  to  pass  immediate  title,  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  sec  Trial,  Cent 
Dig.  S§  531-633;    Dec.  Dig.  «=>23fl.] 

4.  Appeal  and  Ebbob  <8i=>1067  —  Habmlkss 
Ebbob— Instbuctions — Delivebt  of  Deed. 

Such  error  was  prejudicial,  in  view  of  ev- 
idence tending  to  show  tbnt  after  the  alleged 
delivery  the  parties  treated  the  property  as  if 
no  transfer  had  in  fact  been  made,  and  where 
it  could  not  be  held  that  the  plaintiff  must  nec- 
essarily fail  ultimately. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  422D;  Dec.  Dig.  «=1067; 
Trial,  Cent.  Dig.  $  475.] 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Beal  action  by  Madeline  B.  Coombs  and 
others,  by  guardians,  against  Cornelia  Fes- 
senden  and  others.  Verdict  for  defendants, 
and  plaintiffs  except  and  move  for  a  new  tri- 
al.   Exceptions  sustained. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAK, 
KINO,  BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 


Oakes,  Pulsifer  ft  Lndd^,  of  Anbam,  for 
plaintiffs.  Ralph  W.  Crockett,  of  Lewiston. 
for  defendants. 

KINO,  J.  This  1b  a  real  action  brought  In 
behalf  of  the  plaintiffs  I9  their  guardians  for 
the  recovery  of  three  parcehi  of  land.  They 
claim  title  to  it  by  descent  as  the  daughters 
and  only  heirs  of  William  O.  Ooombs.  The 
only  Issue  at  the  trial  was  whether  a  certain 
deed  from  W^llliam  G.  Coombs  to  his  mother, 
Marcla  G.  Coombs,  was  delivered,  and  that 
issue  was  submitted  to  the  Jnry  by  the  follow- 
ing question:  Was  this  deed,  which  was 
dated  and  acknowledged  July  1,  1909,  deliv- 
ered by  the  grantor,  William  G.  Coombs,  to 
the  grantee,  Marcla  G.  Coombs?  The  Jury 
answered  In  the  affirmative,  and  the  case 
comes  before  this  court  upon  exceptions  and 
motion  for  a  new  trial  by  the  plaintiffs. 

The  Exceptions. 

Both  the  grrantor  and  grantee  are  dead. 
After  the  death  of  Mrs.  Coombs  the  deed  was 
foand  among  her  piapera.  It  had  not  then 
been  recorded.  Rufus  F.  Springer,  the  at- 
torney who  drew  the  deed,  testified  as  to  its 
execution  and  delivery,  in  substance,  that 
William  C.  Coombs  came  to  his  house  a  lit- 
tle after  9  o'clock  in  the  evening  of  the  day 
of  the  date  of  the  deed  and  told  him  that  he 
bad  made  a  sale  of  his  property  to  his  mother 
and  requested  him  to  go  to  his  office  and  draw 
a  deed  to  that  effect;  that  on  the  way  to 
the  office  they  called  at  the  mother's  bonse 
and  talked  the  matter  over  with  her,  after 
which  the  witness  went  to  his  office,  pre- 
pared a  deed,  took  It  to  Mrs.  Coombs'  house 
and  read  it  to  her,  bat  she  was  not  satisfied 
with  It;  that  he  again  went  to  his  office 
and  prepared  the  deed  in  question  and  re- 
turned with  that  to  the  mother's  house,  where 
It  was  read  to  her  in  William's  presence  and 
was  satisfactory  to  her;  that  William  then 
and  there  signed  and  acknowledged  the  deed, 
whereupon  the  witness,  after  filling  out  his 
certificate  of  its  acknowledgment,  passed  the 
deed  to  William,  the  grantor,  who  then  hand- 
ed It  to  his  mother,  the  grantee.  There  was 
no  direct  testimony  contradicting  those  state- 
ments of  Mr.  Springer  relating  to  the  execn- 
tlon  and  manual  delivery  of  the  instrument 
No  one  else  was  then  present  Mrs.  Coombs 
at  the  time  was  about  70  years  of  age,  quite 
lame,  but  bright  mentally.  She  owned  other 
real  estate.  WlUlam  lived  with  her  and  con- 
tinued to  do  so  until  her  death  in  January, 
1913.  He  had  pronounced  habits  of  intem- 
perance. 

The  plalntift  contended  that,  notwithstand- 
ing the  testimony  of  Mr.  Springer,  the  deed 
was  not  delivered  and  accepted  with  on  In- 
tent that  the  title  to  the  property-  was  to 
pass  immediately,  and  therefore  that  there 
was  not  a  valid  legal  delivery  of  the  deed. 
In  support  of  that  contention  the  plaintiffs  re- 
lied upon  evidence  of  the  circumstances  and 
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Bitaatlon  of  the  partioe,  of  tbeir  sabeequent 
acta  in  relatloa  to  the  property,  and  of  cer- 
tain statements  made  by  them,  all  tending  to 
show,  as  the  plaintiffs  contended,  that  neither 
William  nor  his  mother  at  the  time  of  the 
manual  delivery  of  the  deed  Intended  that 
the  title  to  the  property  was  to  pass  immedi- 
ately from  William  to  his  mother.  On  the 
other  hand,  the  defendants  contended  that 
the  subseqnent  acts  of  the  parties  were  not 
Inconsistent  with,  but  rather  Indicated  and 
emphasized,  an  understanding  on  their  part 
that  the  title  to  the  property  had  passed  to 
the  mother,  and  they  introduced  testimony 
tending  to  support  that  contention. 

[1]  The  first  exception,  to  the  exclusion  of 
certain  testimony,  was  not  pressed  in  argu- 
ment and  accordingly  is  not  here  considered. 
The  other  rulings  complained  of  are  thus 
presented  by  the  bill  of  exceptions: 

The  presiding  Justice,  in  his  charge,  after 
reading  to  the  ]nry  the  testimony  given  by  Mr. 
Springer  as  to  the  execution  and  delivery  of  the 
deed,  instructed  the  jury,  "If  that  testimony  of 
Mr.  Springer  is  true,  and  it  is  uncontradicted, 
that  constitntee  a  sufficient  delivery  in  law," 
and  after  discussing  further  what  would  con- 
stitute a  sufficient  delivery,  said,  "So  the  first 
question  for  you  to  decide  here  is  whether  Mr. 
Springer's  testimony  is  true  or  false,"  and  after 
further  discussion,  concluded  b^  saying,  "It  is 
for  vou  to  say  whether  his  testimony  in  regard 
to  ue  transaction  that  night  is  so  shaken  by 
other  testimony  that  yon  do  not  believe  what 
be  told  you,  as  I  have  read,  to  be  the  fticts." 

Afterwards,  having  described  and  compared 
in  a  general  way  the  class  of  testimony  put  in 
by  both  sides,  he  said,  "You  must  take  the 
whole  of  it  into  consideration  and  then  deter- 
mine whether  or  not  what  Mr.  Springer  says  is 
tme,  and  whether  or  not  it  has  been  overcome 
by  any  other  evidence." 

The  contention  ot  the  plaintiGCs,  throughout 
the  case,  was  that  even  assuming  that  all  the 
facts  connected  with  the  execution  of  and  trans- 
fer of  the  deed  were  actually  as  stated  by  Mr. 
Springer,  they  still  did  not  necessarily  constl- 
tnte  a  delivery  sufficient  to  pass  the  title,  and 
pursuant  to  that  claim,  asked  for  the  following 
mstrucdona,  which  were  given,  viz.:  "In  order 
to  be  a  legal  delivery  the  deed  must  be  delivered 
with  the  mtent  that  it  shall  pass  the  immediate 
title  and  not  to  take  effect  in  the  future  or  up- 
on any  contingency." 

Following  that  the  plaintiffs  a«ked  for  for- 
tber  instructioii:  "If  the  jury  shall  believe  that 
Mr.  Springer's  testimony  does  not  give  the  en- 
tire circnmstances  of  the  transaction  they  are 
not  required  to  find  that  his  testimony  is  false 
in  order  to  find  for  the  plaintiffs.  They  may 
find,  if  the  evidence  in  uieir  opinion  justifies 
the  belief,  that  the  circumstances,  notwith- 
standing the  statements  of  Mr.  Springer  that, 
though  physically  transfeired,  the  deed  was  not 
delivered  with  intent  of  passing  immediate  ti- 
tle, and  if  so  the  delivery  was  not  a  valid  legal 
deUvery." 

As  to  this  instruction  the  court  said:  "I  can- 
not give  you  that,  gentlemen,  in  those  words. 
I  have  already  told  you  that  if  you  believe  Mr. 
Springer's  testimony  is  true,  and  is  uncontra- 
dicted and  unexplained,  that  that  would  con- 
stitute in  law  a  delivery.  The  weight  of  his 
testimony  is  for  you,  and  at  the  end  you  are 
to  say  whether  there  was  or  was  not  a  deliv- 
ery." 

On  the  same  point,  the  plaintiffs  asked  a  third 
instruction  as  follows:  "The  case  does  not  rest 
merely  upon  the  question  whether  Mr.  Spring- 
er's testimony  is  true  or  false,  but  upon  what 
the  jury  concludes  apoa  the  whole  testimony 


was  the  actual  effect  of  the  whole  transaction." 
As  to  which  the  court  said:    "I  think  I  have 
covered   that  also  in  my  previous  charge  and 
what  I  have  just  said. 

Upon  the  same  point,  the  plaintiffs  asked  a 
fourth  instruction,  as  follows:  "If  the  jury 
shall  believe  that  Mr.  Springer's  testimony  does 
not  give  the  entire  circumstances  of  the  trans- 
action on  the  night  the  deed  was  alleged  to  be 
dehvered  they  are  not  required  to  find  that  his 
testimony  is  false  in  order  to  give  a  verdict  for 
plaintiSfs  as  to  delivery."  And  as  to  this  the 
court  said :  "I  have  told  you  two  or  three  times 
that  the  effect  of  Mr.  Springer's  testimony  is 
all  for  you.  The  whole  of  the  testimony  is 
for  you.    I  cannot  nuike  it  any  more  plain." 

[2]  It  is  undoubtedly  true  as  a  matter  of 
law  that  the  facts  testified  to  by  Mr.  Spring 
er,  in  the  absence  of  any  qualification  or  ex- 
planation of  them,  constituted  a  sufflclent 
legal  delivery  of  the  deed,  since  from  those 
facts  unexplained  there  is  a  Justifiable  In- 
ference that  the  parties  Intended  that  the 
deed  should  have  its  legal  effect  to  transfer 
immediately  the  title  to  tHe  property  from 
the  grantor  to  the  grantee.  But  those  facts 
might  be  qualified  and  explained  by  other 
evidence,  by  the  force  of  which  any  such  ref- 
erence might  be  fully  rebutted,  and  the  lack 
of  an  intention  to  make  a  complete  legal  de- 
livery be  aflBrmatively  established.  The 
plaintiffs  complain  that  the  Instructions 
given  to  the  jury  as  to  the  effect  of  Mr. 
Springer's  testimony  were  not  sufficiently 
qualified.  -But  we  find  upon  examination  of 
the  charge  of  the  learned  presiding  justice 
that  in  connection  with  what  he  said  to  the 
Jury  as  to  the  effect  of  Mr.  Springer's  testi- 
mony if  true,  as  quoted  In  the  exceptions,  he 
added  (what  does  not  appear  there)  that  "In 
the  absence  of  any  testimony  contradicting 
those  facts  or  explaining  those  facts,  that  is- 
sufficient  delivery."  That  was  a  correct  and 
unexc^tlonable  statement  of  the  law.  Nor 
do  we  find  any  error  in  any  of  the  instruc- 
tions that  were  given.  It  remains  then  to- 
be  considered  if  the  plaintiffs  were  entitled 
to  their  requested  instructions. 

While  it  appears  from  the  cross-examina- 
tion of  Mr.  Springer  that  the  plaintiffs  ques- 
tioned the  accuracy  of  his  recollection  as  to 
what  was  said  and  done  at  the  time  of  the- 
execution  and  alleged  delivery  of  the  deed, 
it  is  entirely  clear,  as  set  forth  to  the  bill 
of  exceptions,  that  the  chief  contention  of 
the  plaintiffs  throughout  the  case  was,  that 
assuming  all  the  facts  connected  with  the 
execution  and  transfer  of  the  deed  to  be  as 
stated  by  Mr.  Springer,  still  those  facts  did 
not  conclusively  establish  that  the  parties 
actually  intended  at  the  time  that  the  title 
was  to  immediately  pass,  and  the  plaintiffs 
urged  that  the  evidence  introduced  of  the 
circnmstances  and  situation  of  'the  parties 
and  their  subsequent  acts  and  statements 
was  sufficient  to  justify  the  jury  in  finding 
that  the  deed  was  not  to  fact  delivered  with 
that  totentlon. 

[3]  The  requested  instructions  were  evi- 
dently presented  by  the  platotiffs  because  of 
an   apprehension  on   their  part,  after   the- 
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charge,  that  tbe  jurj  might  have  mlaimder- 
^tood  the  real  oieaiilng  of  the  instructions 
given  as  to  the  effect  of  Mr.  Springer's  tes- 
timony, and  might  believe  that  the  only  real 
question  for  them  to  decide  was  whether  Mr. 
Springer  testified  truly,  if  so,  and  the  deed 
was  physically  handed  by  the  grantor  to  the 
grantee,  then  that  constituted  a  legal  deliv- 
ery, losing  sight  of  the  other  vital  question 
whether,  if  that  act  was  done,  the  parties 
really  intended  an  immediate  transfer  of  the 
title  to  the  property.  We  cannot  say  that 
there  was  not  some  ground  for  such  an  ap- 
prehension. The  attention  of  the  jury  had 
been  specially  directed  to  the  testimony  of 
Mr.  Springer,  and  the  importance  of  their  as- 
certaining whether  it  was  true  or  false  had 
been  strongly  urged  upon  them.  It  is  pos- 
sible that  they  might  have  been  impressed 
with  the  Idea  that  the  whole  question  as  to 
the  legal  delivery  of  the  deed  hinged  on 
whether  or  not  Mr.  Springer  testified  truly. 

The  gist  of  the  requests  that  were  refused 
was,  that  the  Jury  might  find  Mr.  Springer's 
testimony  to  be  true  and  still  find  for  the 
plaintiffs  on  the  question  of  legal  delivery  of 
the  deed,  provided  they  were  satisfied  from 
all  the  evidence  in  the  case  that  although  the 
deed,  was  physically  transferred  from  the 
grantor  to  the  grantee  nevertheless  the  par- 
ties did  not  intend  that  the  title  and  owner- 
ship of  the  property  should  immediately  pass 
to  Mrs.  CkKjmbs.  We  think  the  requested  in- 
structions were  sound  in  law  and  appropri- 
ate to  be  given  as  applicable  to  an  issue 
which  the  plaintiffs  had  raised  in  the  case 
nnd  Introduced  evidence  to  support. 

[4]  Were  the  plaintiffs  prejudiced  by  the 
refusal?  This  question  is  not  free  from 
doubt  But  after  a  full  examination  of  all 
the  evidence  the  court  is  unable  to  reach 
the  conclusion  that  the  plaintiffs  may  not 
have  been  prejudiced  by  the  refusal  to.  give 
the  instructions.  There  was  considerable 
evidence  introduced  tending  to  show  that  the 
parties  treated  the  property  after  the  alleged 
delivery  of  the  deed  as  if  no  transfer  of  the 
title  had  in  fact  been  made.  It  cannot  be 
held,  we  think,  with  unmistakable  certainty 
that  the  plaintiffs  must  necessarily  fall  ulti- 
mately. It  is  therefore  the  opinion  of  the 
court  that  the  plaintiffs'  requested  instruc- 
tions should  have  been  given,  and  that  the 
exceptions  to  the  ruling  denying  them  must 
be  sustained.  This  conclusion  makes  a  con- 
£lderatlon  of  the  motion  unnecessary. 

Exceptions  sustained. 


BOUCHABD  T.  DIRIGO  MUT.  FIBB  INS. 
CO. 

(Supreme  Judicial  Court  of  Maine,    Jan.  6, 
1916.) 

1.  Insusance  ®=>428— Fire  iNSUBANcac— Con- 

STBUCTION  OF  PoLICY — NegLIHENCE. 

Unless  there  are  specinl  limitations  in  the 
policy,  a  risk  extends  to  all  losses  by  fire,  etc., 


however  occasioned,  and  mere  negligence  of  the 
insured,  his  tenants  or  servants,  not  amounting 
to  fraud,  though  the  direct  cause  of  the  fire,  is 
covered  by  the  policy ;  one  of  the  principal  ob- 
jects of  insurance  being  to  guard  against  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1137;  Dec  Dig.  «8=>428.] 

2.  IltBUBANOK  ^=9421  —  FiKE   iNSnSANOB  — 

GoNBTBncnoN  ok  Pouct— Exceptions. 
Where  a  fire  policy  espressly  excepts  cer- 
tain  occasions   of  fire,   all  other  occasions  or 
causes  are  included  in  the  risk. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  1126, 1133, 1134,  il36, 1140-1143; 
Dec  Dig.  «=>421.] 

3.  IlTSUBANOE    9=7668  —  FiSB    InSUBANOB  — 

Question  fob  Jury— Custom. 

In  an  action  under  a  fire  insurance  policy 
on  plaintiff's  bam,  where  it  appeared  that  the 
fire  was  caused  by  a  gasoline  engine  used  for 
threshing  grain  in  the  bam,  the  question  wheth- 
er there  was  a  custom  to  use  such  engines  in 
barns  and  its  bearing  on  the  case,  if  shown, 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §8  1556,  1732-1770;  Dec  Dig.  «8=> 
068.] 

4.  Insurance  <8=s>668  —  Fiek  Insubancb  — 
"Gross  Negugence" — Question  fob  Jubt. 

In  an  action  on  a  fire  insurance  policy  cov- 
ering plaintiff's  bam,  where  it  appeared  that  the 
fire  was  caused  by  a  gasoline  engine  used  iot 
threshing  in  the  the  barn,  the  question  whether 
such  use  of  the  engine  was  gross  negligence  was 
for  the  jury;  "gross  negligence"  being  synony- 
mous  for  vrillful  and  wanton  injury,  the  inten- 
tional failure  to  perform  a  manifest  duty,  and 
signifying  willfulness  and  involving  actual  or 
constructive  intent  which  is  a  cnaracteriatie 
of  criminal  Uabiiity  (citing  Words  and  Phrases, 
Second   Series,   Gross  Negligence). 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  lfi56,  1732-1770;  Dec  Dig.  «=» 
668.] 

5.  AppeaIi  and  Ebbob  «=>928— Review— Pre- 
sumption. 

In  the  absence  of  exceptions,  the  Supreme 
Judicial  Court  must  assume  that  the  charge  of 
the  presiding  justice  correctly  stated  the  law  as 
well  as  the  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  3749-3754;  Dec  Dig.  <8=» 
928.] 

On  Motion  from  Supreme  Judicial  Court, 
Somerset  County,  at  Law. 

Action  by  Belonle  Bouchard  against  the 
Dlrigo  Mutual  Fire  Insurance  Company. 
Verdict  for  plaintiff,  and  defendant  moves 
generally  for  new  trial.    Motion  overmled. 

Argued  before  SAVAGE,  O.  J.,  and 
SPEAR,  KING,  BIRD,  HALET,  and  HAN- 
SON, JJ. 

Fred  F.  I«wrenoe,  of  Skowhegan,  for 
plaintiff.  S.  W.  Gould,  of  Skowhegan,  New- 
ell  ft  Woodside,  of  Lewiston,  and  Turner 
Buswell,  of  Solon,  for  defendant 

HANSON,  J.  This  is  an  action  on  a  fire 
insurance  policy  issued  August  22,  1911,  on 
the  plaintifTs  buildings  and  personal  prop- 
erty. The  property  was  destroyed  by  fire  oa 
the  28th  day  of  November,  1912.  The  Jury 
returned  a  verdict  for  the  plaintiff  in  the- 
sum  of  $1,534.63,  and  the  case  is  before  the 
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court  on  the  defendant's  general  motion  for 
a  new  triaL 

At  the  flrat  trial  ot  this  case  the  pre- 
siding justice  ordered  a  nonsuit,  and  the 
plaintiff  excepted.  The  exceptions  vreie  sus- 
tained. 113  Me.  17,  92  Atl.  899,  L.  R.  A. 
1915D,  187.  The  Issue  In  the  former  trial 
was  "whether  the  fact  that  the  flre  was  caus- 
ed by  the  operation  of  a  gasoline  engine  by 
the  plaintiff  for  threshing  grain  in  the  barn 
floor  avoided  the  policy,  either  because  It 
violated  the  prohibited  articles  clause  or  the 
clause  against  Increase  of  risk." 

Inasmuch  as  the  testimony  at  both  trials  Is 
substantially  the  same,  we  find  nothing  in 
.the  case  at  bar  to  Justify  a  reversal  of  our 
opinion  as  in  113  Me.  17,  92  Atl.  899,  L.  B.  A. 
1915D,  187.  But  before  the  second  trial  the 
defendant  was  allowed  to  file  an  amend- 
ment alleging  that: 

"The  fire  causing  the  damage  in  suit  was 
caused  through  the  gross  negligence  of  the  plain- 
tiff and  his  servants  and  agents  in  the  manage- 
ment of  a  gasoline  engine  used  on  the  premises 
for  threshing  grain  at  the  time  of  the  fire." 

In  tbelr  brl^  oounsd  for  the  defendant 
say: 

"The  .defendant  does  not  base  its  contention 
upon  the  mere  definition  of  tlie  plaintiff's  negli- 
gence as  'gross  negligence,'  but  upon  the  con- 
duct of  the  plaintiff  under  all  the  circumstances 
of  the  case  as  tending  to  show  bis  want  of  good 
faith  and  miacoudupt" 

The  other  Issaea  having  been  determined 
in  the  former  case.  It  remains  to  consider  the 
qnestloa  of  gross  negligence  tbns  raised,  as 
set  ont  in  the  amendment. 

Connsel  cite  Davis  v.:  Western  Home  In- 
surance Co.,  81  Iowa,  496,  46  N.  W.,  1073,  10 
L.  R.  A.  359,  25  Am.  St.  Kep.  509,  In  support 
of  their  claim  that  the  negligence  of  the 
plaintiff  relieves  the  defendant  from  liabil- 
ity. In  the  policy  in  that  case  one  of  the 
condltiona  was: 

"That  said  policy  shall  be  void  and  of  no  ef- 
fect if  *  •  •  there  be  any  change  in  the  ex- 
posure, by  the  erection  or  occupation  of  adja- 
cent bnildings,  or  by  any  means  whatever  with- 
in the  control  and  knowledge  of  the  assured." 

A  careful  reading  of  the  case  discloses 
that  the  decision  turned  upon  the  construc- 
tion given  to  the  clause  containing  the  word 
"exposure,"  and  the  court  say: 

"It  will  be  observed  that  the  condition  of  the 
poUcy  in  question  is  against  'change  in  expo- 
Sttr&'  Hie  word,  'exposure'  means  'the  state  of 
being  exposed:'  .'openness  to  danger;  accessi- 
bility to  anything  that  may  affect,  especially 
detrlmetitaUy.'  It  is  a  word  much  used  in  the 
business  of  insurance,  in  the  sense  of  this 
definition,  to  indicate  danger  of  destruction  or 
injury  by  fire  to  property  insured  from  external 
eoarces,  and  not  inherent  to  the  property. 
•  *  •  Exposure  from  'the  erection  or  occu- 
pation of  adjacent  buildings'  is  especially  pro- 
hibited by  specific  langoage.  All  exposures  'b; 
any  means  whatever'  are  forbidden  by  general 
language." 

Defendant's  counsel  say  that  the  use  of 
the  gasoline  engine  was  not  negligence  mere- 
ly, the  doing  of  a  thing  carelessly  that  he 
had  a  right  to  do,  but  rather  misconduct  in 
that  be  bad  no  right  to  place  .tb«  engine  and 


exhaust  80  that  fire  wotdd  probably  result, 
and  that  his  act  v%8  culpable  negligence  un- 
der the  reasoning  laid  down  by  Shaw,  0.  X, 
in  Chandler  v.  Worcester  Mutual  Fire  Ins. 
Co.,  3  Oush.  (Mass.)  828. 

[1, 2]  The  illustrations  nsed  in  Chandler  v. 
Worcester  Fire  Ins.  Co.,  8  Cnsh.  (Mass.)  328, 
supra,  of  the  Instances  where  Inaction  or 
nonaction  in  the  presence  ot  actual  danger, 
with  opportunity  and  ability  to  control  the 
same,  as  In  the  neglect  to  remove  burning 
coals,  or  to  put  out  a  flre  which  with  the 
least  attention  could.be  extinguished,  present 
situations  where  the  conclusion  is  irresistible 
that  such  neglect  amounts  In  law  to  constmc- 
tlve  Intent,  and  would  render  a  iwUcy  void. 
But  no  such  condition  existed  here.  The 
plaintiff  had  nsed  tbe  same  machinery  sev- 
eral times  before,  both  in  and  outside  of  his 
barn,  and  no  flre  had  occurred.  The  machine 
was  equipped  for  use  In  and  out  of  build- 
ings. It  had  been  so  nsed  In  the  neighbor- 
hood. This  fact  was  well  known  in  the 
neighborhood,  if  not  known  to  the  company, 
aud  it  must  hare  had  an  important  baring 
upon  the  Issue  when  presented  to  the  Jury, 
Justifying  at  least  the  conclusion  that  the 
plaintiff  had  not  been  guilty  of  great  or  gross 
negligence.  The  following  Is  the.  controlling 
doctrine  in  this  oiaas  o£  cases,  and  is  uni- 
formly accepted  as  the  tme  one: 

"Unless  there  be  in  the  p<^cy  specific  limita- 
tions, the  risk  extends  to  all  losses  by  fire,  death 
or  accident,  or  whatever  cause  of  loss  or  injury 
be  insured  against,  however  they  be  occasioned." 
Majr  on  Insorance,  {  402.-  "And  where  a  fiire 
policy  expressly  excepts  certain  occasions  of 
fire,  all  other  occasions  or  causes  of  fire  are  in- 
cluded in  the  rtak."  Id.,  citing  Insurance  Co.  v. 
Tt-nnsp.  Co..  12  Wall.  194,  197,  20  L.  Ed;  878. 
"Mere  carelessness  and|  negligence,  however 
great  in  degree,  of  the  insured,  or  his  tenants 
or  servants,  not  amounting  to  fraud,  though  the 
direct  cause  of  the  flre,  are  covered  by  the  pol- 
icy."   Id.  I  408,  and  cases  cited. 

That  writer  further  says: 

"One  of  the  principal  objects  of  Insurance 
against  flre  is  to  guard  against  the  negligence 
of  servants  and  others;  and  therefore,  while  it 
may  be  said  generally .  that  no  one  can  recover 
compensation  for  an  injury  which  is  the  result 
of  his  own  negligence  or  want  of  care,  the  con- 
traet  of  insurance  is  excepted  out  of  the  general 
rule." 

And  that  text-writer  Is  equally  positive  in 
his  statement  of  the  rule: ' 

"That  negligence  in  a  matter  as  to  which  the 
insarers  expressly  stipolate  that  they  will  not 
assume  the  risk — as  where  ashes  are  placed  by 
a  boy  in  wooden  vessels,  tbe  insurers  stipulating 
that  they  will  not  assume  the  risk  if  ashes  awj 
allowed  to  remain  In  wood,  although  the  fact 
was  unknown  to  the  Insured,  aud  was  done 
without  his  orders,  and  contrary  to  tbe  usual 
practice — will  work  a  forfeiture."  Id.  S  408, 
note  3. 

The  doctrine  of  the  last  citation  Is  the 
same  as  in  Davis  v.  Insurance  Co.,  supra, 
where  there  was  an  express  stipulation  as 
to  exposure  by  erection  or  occupation  of  ad- 
jacent buildings.  In  Campbell  v,  Monmouth 
Mutual  Flre  Insurance  Co.,  59  Me.  430,  cited 
by  .May»  i  408,  sniuia,  there,  was  a  condition 
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in  the  pcrilcy  tbat,  in  case  of  groes  negligence 
on  tbe  part  of  the  Insured,  the  policy  should 
be  absolutely  roid.  The  plaintiff  recovered  a 
verdict,  and  the  case  came  up  on  exceptions 
and  motion.  The  defendant  complained  of 
the  definition  of  "gross  negligence"  given  by 
the  presiding  Justice.    He  told  the  Jury  that : 

"  'It  is  the  utter  disregard  of  those  precaution- 
ary measures  which  men  of  ordinary  prudence 
would  adopt  in  such  case.'  •  •  •  It  may  be 
that  this  definition  was  neither  so  full  nor  so 
accurate  as  might  have  been  desirable ;  but  we 
thbili  the  plaintiff  was  more  lil<ely  to  be  injured 
by  it  than  the  defendant  The  entire  omission 
of  those  precautionary  measures  wliich  men  of 
ordinary  prudence  would  adopt  in  such  case 
might  not  constitute  gross  negligence.  Gross 
negligence  is  the  want  of  that  diligence  which 
even  careless  men  are  ♦  •  •  wont  to  exer- 
cise. •  *  *  But  it  is  quite  apparent  tbat  the 
case  must  have  turned  here  upon  the  findinK  as 
to  the  actual  condition  •  *  •  about  which 
the  evidence  was  conflicting,  and  not  upon  any 
nice  definition  of  what  would  or  would  not  con- 
stitute gross  negligence." 

Defendant's  counsel  urges  that: 

"It  was  the  custom  in  the  vicinity  where  the 
fire  occurred  to  thresh  grain  by  the  use  of  a 
gasoline  engine  for  motive  power.  •  •  • 
There  was  no  custom  to  locate  the  engine  in  the 
bam.  This  engine  had  been  used  by  plaintiff's 
sou  five  times  previously,  twice  located  in  the 
bam  and  three  times  out  of  doors." 

And  counsel  say  that : 

"A  local  custom  must  be  certain,  general,  fre- 
quent, and  so  long  continued  as  to  be  generally 
known.  It  is  upheld  on  the  presumption  that 
the  parties  made  the  contract  with  reference  to 
it" 

—and  cites  Leach  v.  Perkins,  17  Me.  462,  35 
Am.  Dec.  268,  as  authority  for  tbe  position 

[3]  The  question  of  whether  or  not  there 
was  a  custom  as  claimed,  and  its  relation  to 
tbe  case,  if  there  was  such  a  custom,  with 
all  other  Issues  of  fact,  were  for  the  Jury. 
Bodflsh  V.  Fox  et  aL,  23  Me.  90,  39  Am.  Dec. 
611;  mmer  v.  Famsworth,  80  Me.  600,  16 
AU.  66;  Noyea  v.  Shepard,  30  Me.  173,  60 
Am.  Dec.  625;  Stuart  v.  Machias  Port,  48 
Me.  477;  Eaton  v.  Lancastei;  79  Me.  477,  10 
Atl.  449 ;  Bouchard  v.  Insurance  Co.,  113  Me. 
26,  92  Att.  899,  L.  K.  A.  1916D,  187,  supra; 
May  on  Insurance,  {  408;  Leach  v.  Perkins, 
17  Me.  462,  35  Am.  Dea  268,  supra. 

[4]  What  is  "gross  negligence,"  and  may 
we  say  that  using  a  gasoline  engine  in  a  bam 
floor  fbr  threshing  is  gross  negligence  as 
matter  of  law?  "Gross  negligence"  is  tbe 
synonym  for  willful  and  wanton  injury.  2 
Words  and  Phrases  (N.  S.)  792;  the  inten- 
tional failure  to  perform  a  manifest  duty; 
Putt  V.  Grand  Rapids  &  I.  Ry.  Co.,  171  Mich. 
216,  137  N.  W.  132,  Words  and  Phrases  (N. 
S.)  792.  The  terms  "groes  negligence"  signi- 
fies willfulness,  and  involves  intent,  actual  or 
constructive,  which  is  a  characteristic  of 
criminal  liability.  Rideout  v.  Winnebago 
Traction  Co.,  123  Wis.  297,  101  N.  W.  672,  69 
L.  R.  A.  601;  2  Words  and  Phrases  (N.  S.) 
792.  In  Chandler  v.  Worcester  Mutual  Fire 
Insurance  Co.,  3  Cusb.  (MSss.)  328,  supra,  the 
court  having  under  consideration  the  same 


qnestlon  where  the  trial  court  exduded  evi- 
dence tending  to  show  gross  negligence,  in 
granting  the  motion  for  a  new  trial,  said : 

"Whether  the  facts  relied  on  to  show  gross 
negligence  and  gross  misconduct,  of  which  evi- 
dence was  offered,  would  have  proved  any  one 
of  these  supposed  cases,  or  any  hke  case,  w« 
have  no  means  of  knowing;  but,  as  they  might 
have  done  so,  the  court  are  of  opinion  that  the 
proof  should  have  been  admitted,  and  proper  in- 
structions given  in  reference  to  it." 

In  Storer  v.  Gowen,  18  Me.  174,  the  court, 
in  considering  the  question  of  negligence  rais- 
ed in  the  case,  say : 

"How  much  care  will,  in  a  given  case,  relieve 
a  party  from  the  imputation  of  gross  neglect,  or 
what  omission  will  amount  to  tbe  charge,  is 
necessarily  a  question  of  fact,  depending  upon 
a  gi;eat  variety  of  circumstances,  which  the  law* 
cannot  exactly  define." 

It  was  for  tbe  Jury  to  decide  tbe  qaeBti<m 
whether  gross  negligence  was  or  was  not 
proved  in  this  case.  Sawyer  v.  Arnold  Shoe 
Co.,  90  Me.  369,  38  Att.  333.  See  Raymond  v. 
Railroad  Co.,  100  Me.  629,  62  Atl.  602,  3  U 
R.  A.  (N.  S.)  94 ;  Pomroy  v.  Railroad  Co.,  102 
Me.  497,  67  Atl.  661;  Palmer  v.  Penobscot 
Lumbering  Association,  90  Me  193,  88  Atl. 
108. 

[I]  We  are  not  authorized  to  say  that  using 
a  gasoline  engine  In  a  bam  for  threstdng 
grain,  as  in  this  case.  Is  gross  negligence  as 
matter  of  law.  Tbe  case  was  tried  by  able 
counsel,  and,  In  tbe  absence  of  exceptions,  we 
must  assume  that  the  charge  of  the  presiding 
Justice  correctly  stated  the  law,  as  well  as 
tbe  issue.  We  are  not  convinced  that  the 
Jury  erred. 

The  entry  will  be: 

Motion  overruled. 


COMMONWBAI/TH  v.  ALDEN  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1916.) 

1.  Taxation  «=»42— UNiFOMiiTT  oh  Ahthba- 
CUE  Coait-Validitt  of  Statote. 

Act  June  27,  1913  (P.  L.  639),  providing 
for  the  levy,  collection,  and  distribnnon  of  a 
tax  on  anthracite  coal,  makes  an  arbitrary  and 
artificial  distinction  between  anthracite  and  bi- 
tuminous coal,  in  that  it  subjects  the  former, 
but  not  the  latter,  to  a  tax,  and  is  therefore  void 
as  in  violation  of  Const,  art  9,  {  1,  which  re- 
quires that  all  taxes  be  uniform  on  the  same 
dass  of  subjects  within  the  territorial  limits 
of  the  taxing  authority. 

[Ed.    Mote.— For   other  cases,   see  Taxation, 
Cent.  Dig.  {{  90-95 ;  Dec  Dig.  <»=»42.] 

2.  Taxation  <3=>42r-LEOiSLATiVE  CbASsmoA- 
TioN— DbtebmihAtion  of  Vauditt. 

In  determining  whether  a  legislative  classi- 
fication is  special  and  discriminatory,  regard 
most  be  had  to  the  purpose  for  which  legislation 
is  designed. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  IS  90-95;   Dec.  Dig.  «=!»42.] 

3.  Taxation   «=s>42— Lkoislativk    Classifi- 
CATioN— Determination  o^  Vaudftt. 

While  the  Legislature  may,  in  a  statute 
providing  for  taxation,  discriminate  between 
two  kinds  of  property  belonging  to  one  class.  In 
respect  to  the  method  of  classification,  it  cannot 
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uUtnurily  salijeet  oerUin.  property  to  taxation, 
ezemot  other  property  of  the  same  dasg  and 
lunilarly  aitaated  from  an  equal  burden,  but 
can  diaeriminate  only  when  a  substantial  dif- 
feienee  ezista  which  operates  to  make  the  dis- 
tinction just  and  reasonaUe. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  90-96;   Dec.  Dig.  «=s>42.] 

Fraaer,  Elkin,  and  Potter,  JJ.,  dissenting. 

Appeal  from  Ooort  of  Ckunmon  Pleas,  Dau- 
phin Ck>unty. 

Proceedings  by  the  Commonwealth  against 
the  Alden  Coal  Company.  From  a  Jndgment 
for  plaintiff  on  appeal  from  tax  settlement  of 
an  account  by  the  Auditor  Oeneral  and  State 
Treasurer,  defendant  appeals.    Reversed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TBEZAT,  POTTER,  ELKIN,  STEWART, 
MOSCHZISKER,  and  FRASER,  JJ. 

W.  S.  Snyder,  C.  B.  Miller,  J.  T.  Olmsted, 
and  A.  C.  Stamm,  all  of  Harrlsburg,  for  ap- 
pellant. William  M.  Hargest,  Dep.  Atty. 
Gen.,  and  Francis  Shunk  Brown,  Atty.  Gen., 
for  tilie  Commonwealth. 


STEWART,  J..  By  act  of  Assembly  ap- 
proved June  27, 1913  CP.  L-  639),  entitled  "An 
act  laying  a  tax  on  anthracite  coal,  and  pro- 
viding for  the  collection  and  distribution  of 
the  same,"  every  ton  of  anthracite  coal  of 
the  weight  of  2,240  pounds  avoirdupois,  pre- 
pared for  market  within  the  state.  Is  made 
subject  to  a  state  tax  of  2%  per  centum  of 
the  value  thereof;  the  same  to  be  settled 
and  collected  as  provided  by  law  for  other 
taxes.  By  the  second  section  of  the  act  every 
operator  of  anthracite  mines  Is  required  to 
report  to  the  Auditor  General  In  the  month 
of  January  the  number  of  tons  of  coal  mined 
by  such  oi)erator  within  the  calendar  year 
next  preceding,  and  the  value  thereof  pre- 
pared for  market  Complying  with  this  re- 
quirement, but  protesting  against  Its  liabil- 
ity to  make  such  report  or  to  pay  such  tax, 
the  appellant  company  filed  with  the  Auditor 
General  on  January  31,  1914,  a  report  show- 
ing the  anthracite  coal  mined  and  prepar- 
ed by  It  for  market  during  the  period  be- 
ginning June -28,  1913,  and  ending  December 
31,  191S.  Thereupon  June  29,  1914,  the 
Auditor  General  settled  an  account  against 
appellant  which  was  approved  by  the  State 
Treasurer,  In  which  tax  to  the  amount  of 
17,792.86  was  charged  against  appellant. 
From  this  settlement  an  appeal  was  taken  to 
the  court  of  common  pleas  of  Dauphin  coun- 
ty, the  ground  of  complaint  being  that  the 
act  authorizing  the  collection  of  such  tax  was 
unconstitutional  and  void.  The  case  by 
agreement  was  heard  by  the  court  without 
the  Intervention  of  a  jury.  The  determina- 
tion reached  was  that  the  act  was  constitu- 
tional and  eflSectlve,  and  that  the  account  In 
question  had  been  properly  settled.  Judg- 
ment was  accordingly  rendered  In  favor 
of  tlM  comxnonwealtb.  and. against  the  de- 


fendant for  the  amount  of  the  tax.  Tb« 
present  appeal  Is  from  the  Judgment  so  en- 
tered, and  the  same  questions  are  raised 
here  as  were  presented  and  considered  in  the 
court  below.  It  we  should  not  allow  60  wide 
a  scope  to  the  Inquiry  as  was  given  It  In 
the  court  below,  and  was  assumed  upon  the 
argument  to  be  necessary  to  Its  determina- 
tion, the  reaaon  will  be  made  apparent  as 
we  proceed. 

[1]  The  appeal  challenges  the  constitution- 
ality of  the  act  referred  to.  One  ground  on 
which  the  challenge  rests  is  that  the  act 
vitiates  section  t,  art.  9,  of  the  Constitution, 
which  directs  that  "all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax,"  Inasmuch  as  It  makes  artificial 
and  arbitral?  distinction  and  discrimination 
between  anthracite  and  bituminous  coal, 
subjecting  the  former  to  tax  for  public  pur- 
poses and  not  the  latter.  The  fact  that 
the  act  does  make  distinction  between  the 
two  commodities  la  patent,  and  the  one  ques- 
tion we  have  to  deal  with  is  whether  the  dis- 
tinction thus  made  rests  npon  such  sub- 
stantial difference  as  makes  either  variety  a 
proper  subject  of  this  particular  exclusive 
legislation.  If  this  question  can  be  answer- 
ed in  the  affirmative.  It  must  follow  that 
the  act  Is  not  open  to  the  objection  urged; 
for  while  It  does  subject  to  taxation  but 
one  of  the  two  varieties  of  coal.  If  the  vari- 
ety taxed  80  differs  from  that  not  taxed, 
in  respect  to  matters  proper  for  consideration 
In  the  laying  of  the  tax  for  public  revenue 
as  to  m&ke  exclusive  legislation  .for  the 
former  reasonable  and  not  arbitrary.  It  may 
properly  be  put  In  a  class  by  Itself  for  such 
purpose,  and  the  legislation  with  respect  to 
it  then  becomes  general  and  not  special, 
since  It  operates  uniformly  upon  all  vd.thln 
the  class.  If  this  result  be  reached  In  our 
inquiry.  It  must  follow  as  well  that  the  tax 
here  prescribed  is  not  discriminatory  but 
uniform,  In  the  sense  la  which  that  word  is 
used  la  the  Constitution. 

[2, 3]  In  determining  whether  legislative 
classification  is  special  and  discriminatory, 
regard  must  be  had  to  the  purpose  for  which 
the  legislation  is  designed.  Differences, 
which  make  classification  for  some  purposes 
proper,  may  furnish  no  reasonable  basis  for 
classification  for  other  purposes;  it  is  their 
relation  to  the  end  proposed  by  the  partic- 
ular legislation  that  -  determines  whether 
classification  Is  warranted.  That  differenc- 
es, real  and  substantial,  exist  between  an- 
thracite and  bituminous  coal  such  as  amply 
Justify  their  separate  classification  for  cer- 
tain purposes,  is  without  questloa.  While 
both  are  natural  products  and  the  chief  use 
of  each  Is  the  same — the  development  of  heat 
by  combustion — yet  they  ar^  distinguishable 
in  so  many  ways,  not  only  in  their  efficiency, 
but  in  resi>ect  to  conditions  under  which  they 
are  found,  conditions  under  which  they  are 
mined,  and,  the  processes  by  which  they  are 
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severally  made  marketable,  that,  If  both  were 
to  be  subjected  in  all  respects  to  the  same 
legfelative  requirements.  It  would  result  In 
embarrassing  each  by  Imposing  upon  both 
regulations  and  restrictions  entirely  proper 
and  necessary  In  the  ease  of  one  but  wholly 
unnecessary  and  oppressively  burdensome  ux>- 
on  the  other.  That  the  constitutional  re- 
straints and  limitations  upon  legislative  pow- 
er were  never  Intended  to  work  such  un- 
equal and  lne<iultable  results  Is  apparent,  and 
so  whenever  It  has  occurred  that  conditions 
in  respect  to  one  variety  of  coal  and  not  the 
other,  called  for  specific  legislative  action 
with  respect  to  It,  the  Legislature  has  with- 
out question  or  hesitation,  for  the  particular- 
purpose  before  it,  placed  the  variety  calling 
for  the  legislation  in  a  dasa  by  itself  and 
legislated  with  respect  to  it  to  the  exclusion 
of  the  other.  Our  several  statutes  regulat- 
ing the  operation  of  coal  mines,  the  employ- 
ment of  labor  therein,  the  standard  weight 
of  each  variety  of  coal,  and  distinguishing 
between  the  two  varieties  in  many  ways,  all 
show  this ;  but  It  will  be  found  upon  exami- 
nation that  whatever  distinction  Is  made  be- 
tween the  two  It  is  based  upon  a  substantial 
difference,  that  is,  one  so  marked  as  to  call 
for  separate  legislation;  and,  further,  that 
in  every  case  there  Is  correspondence  be- 
tween the  difference  which  is  made  the  basis 
of  the  classlflcatlon  and  the  object  and  pur- 
pose of  the  statute.  The  case  of  Durkln  t. 
Kingston  Coal  Co.,  171  Pa.  193,  S3  Atl.  237, 
29  L.  R.  A.  808,  60  Am.  St  Rep.  801,  is  a  fair 
illustration.  The  fact  that  the  statutes  refer- 
red to  have  been  upheld  as  constitutional  can 
be  of  no  significance  in  our  pres«it  inquiry 
except  as  we  find  like  conditions  here :  First, 
n  classification  resting  upon  a  difference  be- 
tween the  two  varieties  peculiarly  requiring 
it  to  the  end  that  injustice  and  inequality 
might  be  avoided ;  and,  second,  a  correspond- 
ence between  the  difference  which  is  made 
the  basis  of  the  classification  and  the  design 
and  purpose  of  the  proposed  or  enacted  leg- 
islation, for,  except  as  there  be  correspond- 
ence, the  distinction  is  capricious.  The  right 
of  the  Legislature  to  classify  subjects  within 
its  jurisdiction  for  the  purpose  of  enacting 
laws  Is  unquestioned ;  so,  too,  is  its  right  to 
determine  what  things  shall  be  subject  to 
tax  for  public  purposes ;  but  in  both  Instanc- 
es the  tight  can  be  exercised  only  in  subordi- 
nation to  certain  constitutional  restrictions. 
The  Legislature  may  no  longer  by  arbitrary 
discrimination  subject  certain  property  to 
taxation,  and  exempt  other  property  of  the 
same  kind  and  class  and  similarly  situated 
from  an  equal  burden.  It  may  discriminate 
between  two  of  a  class  In  this  respect  by 
method  of  classification,  but  It  can  do  this 
only  when  a  substantial  difference  exists  op- 
erating to  make  the  distinction  just  and  rea- 
sonable, and  the  legislation  based  thereon 
agreeable  to  something  more  than  legislative 
notion  of  expediency.  It  must  rest  on  a  dif- 
ference which  bears  a  natural,  reasonable, 


and  Just  relation  to  the  act  ta  regard  to 
which  the  classification  Is  proposed ;  or,  as 
stated  by  Mr.  Justice  Brewer  In  Gulf,  Colo. 
&  Santa  F«  Ry.  Co.  v.  Bills,  165  U.  S.  160,  17 
Sup,  Ct.  255,  41  L.  Ed.  666,  and  quoted  ap- 
provingly by  Sterrett,  C.  J.,  in  Juniata  Lime-, 
stone  Co.,  Ltd.,  v.  Fagley,  187  Pa.  193,  197, 
:40  Atl.  977  (42  L.  R.  A.  442,  67  Am.  St  Rep. 
570) : 

"It  must  appear  not  only  that  a  dasslficadon 
has  been  made,  but  also  that  it  is  one  based  u{l- 
on  some  reasonable  grounds — some  difference 
which  bears  a  just  and  proper  relation  to  the 
attempted  classification — and  is  not  a  mere  arbi- 
trary selection." 

It  Is  constantly  to  be  borne  In  mind  that 
the  right  of  classification  is  allowed  In  order 
to  avoid  or  correct  Inequalities,  never  to  cre- 
ate them.  It  Is  quite  true  that  the  details 
of  the  legislation  with  respect  to  taxation  for 
public  purposes,  and  the  exemptions  proper 
to  be  made,  rest  primarily  within  the  discre- 
tion of  the  Legislature,  and  in  classifying 
subjects  for  taxation  It  cannot  be  required  to 
state  the  grounds  of  the  classification;  but 
it  is  no  leas  true  that  the  action  of  the  Leg- 
islature In  any  particular  case  is  subject  to 
judicial  revision  to  the  extent  of  seeing  that 
the  classification  adopted  rests  upon  real 
distinctions,  not  artificial  or  Irrelevant  ones, 
la  the  subjects  classified,  and  has  not  been 
adopted  for  the  purpose  of  evading  any  con- 
stitutional prohibition.  When  upon  judicial 
revision  it  clearly  appears  that  the  classifi- 
cation adopted  rests  upon  no  substantial  dif- 
ference In  the  subject,  that  whatever  the  dif- 
ference. It  bears  no  correspondence  to  the 
end  and  object  of  the  act,  the  right  and  duty 
of  the  court  to  assert  and  maintain  the  su- 
premacy of  the  Constitution,  even  though  It 
means  the  defeat  of  the  legislation,  la  too 
apparent  to  Invite  argument 

Now,  upon  what  difference  between  these 
two  varieties  of  coal  can  this  discrimination, 
which  has  foo  Its  object  the  subjection  of 
the  anthracite  variety  to  taxation  to  the 
exclusion  of  the  bituminous,  rest?  That  they 
belong  to  one  general  class,  are  closely  and 
Intimately  related  both  in  respect  to  origin 
and  use,  is  not  open  to  dispute.  Differences 
there  are  as  we. have  before  iQdlcated,  and 
wherever,  because  of  these,  the  same  legis- 
lation governing  both  would  be  unjust  or  op- 
pressive to  either,  dasslflcatiou  has  prop- 
erly been  resorted  to;  but  neither  singly  nor 
In  combination  do  these  differences  suggest  a 
reason  why  one  should  be  taxed  and  not  the 
other,  whether  regard  be  had  to  diversity  in 
inherent  or  incidental  qualities,  diversity  la 
commercial  uses,  in  method  of  production,  or 
even  Incompatibility  or  inconvenience  lu 
adopting  the  same  method  of  taxation  for 
both.  A  single  difference  as  a  basis  of  clas- 
slflcatlon is  suggested  in  the  brief  of  argu- 
ment on  behalf  of  appellee.  It  is  thus  stated 
in  the  brief  submitted: 

"The  court,  of  its  own  knowledge,  knows  that 
the  price  of  anthracite  coal  ranges  from  S4  to  $8 
per  ton,  and  the  price  of  bituminous  ooal  Mmgea. 
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from  $1  to  $2  per  ton.  The  reasoa  ta  that  An- 
thracite coal  is  found  almost  exclusively  ia  the 
state  of  Pennsylvania.  The  United  States  gov- 
ernment has  engaged  in  litigation  to  separate 
the  coal  carrying  roads  from  the  great  coal  cor- 
porations,  notable  the  Reading  Coal  &  Iron 
Company,  upon  the  theory  that  there  is  an  il- 
legal combination  or  trust,  Proof  of  these  facta 
is  not  necessary.  The  court  only  needs  to  find 
from  human  experience,  some  possible  reason 
which  induced  the  Legislature  to  make  the  elas- 
■ification." 

There  may  be  something  herein  Implied 
that  would  Indicate  a  difference  beyond  that 
of  market  price  In  the  two  varieties,  but  cer- 
tainly nothing  beycmd  it  is  expressed.  It  may 
he  that  what  is  implied  would  be  a  proper 
consideration  in  determining  a  line  of  pub- 
lic policy,  but  we  are.  not  here  dealing  with 
questions  ot  public  policy,  but  with  a  single 
qnestlon  of  constitutional  restriction  upon 
legialative  power  to  tax  for  public  revenue. 
The  one  reason  expressed  is  so  wholly  Inade^ 
quate  as  a  basis  of  differentiation  that  we 
need  take  no  time  in  discussing  it  It  In- 
volves the  proposition  that  it  is  competent 
for  the  Let^dature,  by  process  of  classifica- 
tion on  the  baMs  of  market  value,  to  throw 
the  entire  burden  of  the  tax  upon  a  selected 
few  of  an  entire  class,  undlstlngtiisbable  in 
its  members  in  any  other-  regard.  And  yet 
on  this  very  crux  of  the  case  we  have  but 
this  one  suggestion  of  difference  as  a  basis 
for  classification,  namely,  market  price  or 
valua  Were  such  rule  to  be'  recognized,  the 
Legislature  would  be  invested  with  a  dis- 
cretion as  wide  and  unrestrained  as  It  orig- 
inally exercised,  but  which  the  people  by 
their  Constitution  declared  should  be  con- 
fined within  certain  fixed  limitations,  one  of 
which  was  that  taxation  should  be  uniform 
upon  subjects  of  the  same  class.  To  allow 
the  Legislature  arbitrarily  to  determine  the 
class  would  be  to  defeat  the  very  object  of 
the  constitutional  restriction,  and  make  tax- 
ation an  instrument  not  of  revenue  but  of 
monopoly. 

And  so  we  recur  to  the  main  and  only  in- 
quiry: What  difference  is  there  between  an- 
thracite and  bituminous  coal  that  makes  the 
one,  when  prepared  for  market,  a  proper 
subject  for  taxation,  and  not  the  other?  Our 
answer  mast  be,  after  the  most  careful  con- 
sideration of  the  question,  in  the  light  of  the 
findings  of  the  learned  Judge  who  heard  the 
case  in  the  court  below,  and  the  arguments 
advanced  on  the  part  of  the  commonwealth, 
that  we  discover  none.  Not  only  so,  but  as 
one  result  of  our,  iaqnlry  we  find  that  tbe 
classification :  adopted.  Instead  jof  traiding.  to 
promote  equality  in  taxation,  must  necessa- 
rily have  a  contrary  effect,  to  the  manifest 
prejudice  ot .  the  interest  -  subjected  to  the 
tax.  Take  but  one  illustration-  It  is  a  fact 
found  by  the  leartied  Judge  of  the  court  be- 
low, not  excepted  to,  that  of  the  total  an- 
nual totmage  of  anthracite  coal,  amountinK 
to  upwards  of  91,000,000  tons,  40  per  cent 
is  spld>  in  keen  coitipetltion  with  bituminous 


coal  in  the  fn^  market  Eiere  tbcn  we  bave 
two  commodities  in  active  competition,  to 
the  extent  of  nearly  the  one-half  of  the  total 
production  of  one  of  them,  in  the  open  mar- 
ket; one  taxed  2V^  per  cent,  ad  valorem,  on 
every  ton  produced,  and  ttie  other  untaxed. 
What  effect  this  discrimination  would  bave 
on  the  anthracite  Industry  we  do  not  know. 
It  may  be  that  the  tax  imposed  is  so  moder- 
ate in  amount  that  it  would  not  cripple  it  in 
competition  with  the  bituminous  industry; 
but  that  is  a  matter  aside  from  the  present 
inquiry,  it  is  the  principle  that  concerns  us. 
The  unrestrained  power  to  tax  is  the  power 
to  destroy,  and  if  the  Legislature  may  im- 
pose a  tax  of  2%  per  cent,  ad  valorem,  upon 
either  commodity  as  distinguished  from  the 
other,  we  know  of  no  constitutional  restraint 
that  would  prevent  it  from  increasing  the 
tax  to  any  limit  it  might  see  fit,  even  to  the 
total  destruction  of  the  Industry  taxed.  The 
mere  fact  that  competition  In  the  general 
market  exists  to  the  extent  indicated  be- 
tween these  two  products  ought  to  be  In  It- 
self convincing  that  their  separate  classifica- 
tion for  the  purpose  of  taxation  rests  upon 
a  purely  arbitrary  basis ;  and,  when  this  Is 
followed  by  a  tax  upon  one  from  whidi  the 
other  is  exempt,  the  conclusion  would  seem 
Inevitable  that  the  whole  scheme  ia  defiantly 
repugnant  to  the  constitutional  requirement 
that  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects.  Referring  to  this 
provision  in  our  Constitution,  Mr.  Justice 
Paxson,  speaking  for  this  court  in  Appeal  of 
Fox  and  Wife,  112  Pa.  337,  852,  4  AU.  149, 
153,  said: 

"This  portioa  of  the  Constitution'  is  too  im- 
portant and  valnahle  to  be  overriddea  by  the 
Legislature,  or  frittered  away  by  judicial  oon- 
struction.  It  was  intended  to,  and  does,  sweep 
away  forever  the  power  of  the  Legislature  to  im- 
pose unequal  burdens  upon  the  people  under  the 
form  of  taxation.  The  evils  which  led  up  to 
its  incorporation  into  the  organic  law  are  well 
known.  The  burden  of  maintaining  the  state 
has  been,  in  repeated  instances,  lifted  from  the 
shoulders  of  favored  classes  and  thrown  upon 
the  remainder  of  the  oommunity.  This  waa  done 
by  means  of  favoritism  and  class  legislation. 
Article  9  of  the  Constitution  was  intended  to 
cut  out  this  system  by  the  roots,  and  we  shall 
have  no  more  of  it  if  the  legislative  and  Judicial 
departments  of  the  government  perform  their 
full  duty  in  giving  effect  to  that  instrument. 
The  taxing  power  of  the  state  is  great  and 
searching.  Within  the  limits  of  the  Constitution 
it  is  bounded  only  by  the  neeessities  of  the  state 
and  the  will  of  the  people.  This  must  be  so  or 
the  state  might  be  without  the  means  to  sus- 
tain itself;  to  repel  aggression  from  without, 
or  to  suppress  disorder  within.  So  long  as  it 
lays  its  burdens  upon  all  alike,  there  is  hardly 
a  limit  to  tliis  power.  It  may  take  from  the 
people  wliat  its  necessities  demand.  The  power 
of  the  state  is  conceded  to  select  its  subjects  of 
taxation.  It  may  tax  mortgages,  or  it  may 
omit  to  tax  them.  But  tins  tax,  upon  whatever 
laid,  must  be, uniform.    •    •  .*    It  cauuot  tax 

A.  on  his  mortgages  or  his  horses,  and  exempt 

B.  from  a  like  tax.  •  •  •  It  is  perhnps  vain 
to  expect  that  any  system  of  taxation  shall  pro- 
duce exact  unifomuty ;  it  is,  however,  both 
reasonable  and  possible  to  levy  the  taxes  in  such 
a  manner  that  substantial  Justice  and  uniform- 
ity shaU  be  the  resulb''- 
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Thla  was  said  after  the  experience  of  a 
decade  ander  the  working  of  wbat  was  tlien 
the  new  Constitution.  Subsequent  experience 
has  furnished  no  reason  for  abating  anything 
from  what  was  then  said  as  to  the  impor- 
tance and  value  of  the  constltational  restric- 
tion upon  the  power  of  the  Legislature  in  the 
matter  of  taxation  for  public  purposes,  and 
the  duty  of  the  courts  to  withhold  their  sanc- 
tion when,  as  in  ttils  case,  the  restriction  has 
been  plainly  and  unmistakably  disregarded. 

Another  feature  of  the  act  to  be  remarked 
upon  as  further  illustrating  its  repugnancy 
to  constitutional  provisions  is  to  be  found  tn 
section  5  of  the  act  which  directs  that  each 
county  shall  receive  from  the  State  Treasur- 
er, for  the  use  of  the  several  cities,  boroughs, 
and  townships  thereof,  one-half  of  said  tax 
collected  from  operators  in  said  county;  and 
that  the  treasurers  thereof  shall,  within  30 
days  thereafter,  pay  over  the  same  to  the 
treasurers  of  the  several  cities,  boroughs  and 
townships  In  said  county  pro  rata  according 
to  their  respective  populations  as  shown 
by  the  last  preceding  United  States  census. 

It  is  important,  in  this  connection,  to  re- 
call some  of  the  more  significant  facts  found 
by  the  court  below.  These  are:  That  an- 
tliracite  coal,  the  subject  of  the  proposed 
tax,  is  found  in  but  0  countlea  of  the  state, 
while  bituminous  coal  is  found  and  mined  in 
24;  that  In  1913  the  total  anthracite  tonnage 
was  91,626,966  tons  and  the  total  bituminous 
tonnage  was  173,030,064  tons;  that  the  tax 
imposed  by  the  act  upon  the  anthracite  ex- 
clusively would,  If  enforced,  amount  to  sev- 
eral million  dollars  annually,  and  the  one- 
half  thereof  returned  to  the  counties  in  trust 
for  the  several  boroughs,  cities,  and  townships 
thereof  according  to  population,  would  in 
some  cases  give  to  the  municipality  more 
than  the  entire  tax  raised  therein  for  munic- 
ipal purposes,  and  in  a  great  many  cases 
would  approximate  the  total  amount  raised 
for  municipal  purposes,  and  would  bestow 
upon  many  boroughs  and  townships  which 
do  not  now  and  never  have  contained  a 
pound  of  coal  deposited  within  their  limits 
large  sums  of  money  annually  for  the  con- 
duct of  their  municipal  affairs,  or  for  such 
municipal  expenditures  as  such  municipali- 
ties may  see  fit  to  make. 

Keeping  in  mind  that  the  one  great  purpose 
of  legislative  classification  is  to  avoid  the 
inequalities  that  would  necessarily  result 
from  subjecting  all  the  members  or  subjects 
of  a  natural  class  to  uniformity  of  rule,  is  it 
not  apparent  that,  whatever  the  purpose  of 
this  act,  Its  certain  effect  would  be  not  only 
an  unjust  and  unwarranted  discrimination  in 
levying  the  tax,  but  a  like  unjust  and  un- 
warranted discrimination  In  Its  disburse- 
ment? Here  we  have  a  tax  imposed  yielding 
a  revenue  twice  as  large  in  amount  as  the 
state's  requirements,  and,  for  some  undis- 
closed reason,  the  one-half  of  the  total  paid 
into  the  state  treasury  is  directed  to  be  paid 
over  to  the  treasurers  gf  the  nine  anthracite 


producing  counties,  to  be  divided  amoDg  the 
several  municipalities  therein.  It  is  no  leas 
difficult  to  discover  a  substantial  reason  for 
this  than  it  is  to  discover  a  substantial  riea- 
son  for  putting  the  two  varieties  of  coal  in 
separate  classification.  We  are  here  again 
left  to  conjecture.  The  explanation  attempted 
by  the  commonwealth  in  its  effort  to  sustain 
the  act  may  be  the  correct  one,  but,  if  so, 
it  must  prove  fatal  to  the  act.  We  qoote 
from  the  brief  of  argument  submitted: 

"Great  cities  have  been  developed  by  the  coal 
industry.  The  development  of  these  cities  has 
imposed  great  burdens  upon  the  counties  and  re- 
sulted in  large  issues  of  bonds  by  both  cities 
and  counties.  The  time  is  fast  approadung 
when  the  cities,  because  of  the  wealth  of  the 
coal  becoming  exhausted,  will  not  be  able  to 
meet  their  obligations  as  they  are  now  able  to 
meet  them.  The  exhaustion  of  the  coal  will  im- 
poverish the  municipalities.  To  return  to  them 
the  tax  which  comes  from  the  coal  mined  in  the 
■county  is  fair  and  wise.  The  city  of  Garbondale 
now  faces  a  great  problem  not  only  because  of 
impoverishment  but  destructiont  because  the 
mines  beneath  it  are  on  fire." 

Again: 

"The  very  fact  of  the  mining  opemtioiis  then- 
selves  being  so  hazardous  and  annually  resulting 
in  awful  accidents  by  which  large  numbers  of 
wives  are  made  widows,  and  great  numbers  of 
orphans  and  cripples  are  thrown  upon  the  com- 
munities to  support  by  taxation,  demonstrates 
the  necessity  for  a  return  of  taxation  to  the 
communities  and  poor  districts  from  which  ttds 
wealth  of  coal  la  being  removed." 

Here  we  have  the  only  explanation  of  this 
unique  legislation  that  is  advanced.  If  It  be 
accepted  as  correct,  then  it  follows  that  this 
fifth  section  of  the  act  transcends  the  power 
of  the  liegislature,  since  it  is  an  appropria- 
tion resting  wholly  and  exclusively  upon 
charitable  and  benevolent  considerations  af- 
fecting certain  particular  communities.  Sec- 
tion 18  of  article  3  of  the  Constitution  pro- 
vides that  no  appropriation  shall  be  made  for 
charitable  or  benevolent  purposes  to  any 
person  or  community.  In  view  of  this  ex- 
press prohibition,  we  hardly  think  that  it 
was  dread  of  such  dire  consequences  here 
foretold  as  awaiting  the  anthracite  industry 
of  the  state,  or  newly  awakened  sympathy 
for  the  unfortunate  miner  and  his  depend- 
ents, that  inspired  this  legislation.  And  yet 
we  are  unable  of  ourselves  to  suggest  any 
other  explanation.  It  is  argued  that  inquiry 
in  regard  to  the  purpose  of  the  legislation  is 
irrelevant  since  the  constitutl(mal  proTlsion 
that  taxation  shall  be  uniform  appUes  only 
to  the  levy  and  assessment  of  the  tax,  and 
not  to  its  expenditure  or  distribution.  In  one 
sense  this  Is  quite  true;  in  another  it  l8 
wholly  Incorrect  Conceding  the  nnlformity 
of  the  tax  as  laid,  is  such  anifbrmlty  pre- 
served when  by  the  same  act  that  authorizes 
the  tax  it  Is  provided  that  one-half  of  the 
amount  so  realized  shall  be  paid  over  to  cer- 
tain favored  communities?  What  difference 
can  It  make  that  the  great  bulk  of  all  of  the 
tax  was  derived  from  the  nine  ooontles  In 
which  these  particular  communities  or  munic- 
ipalities are  found?    That  circumstance  glvoi 
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them  no  dlaim.  for  cotnpeiuiatioii.  WUle  the 
tax  Is  paid  In  the  first  instance  by  the  pro- 
ducers, ultimately  it  is  paid  by  the  consuok- 
ers,  and  by  far  the  greater  part  of  the  bur- 
den Imposed  must  be  borne  by  subdMslona 
which  are  denied  participation  in  the  extra 
80  per  cent  Had  tbe  tax  been  general — that 
is  to  say,  upon  both  anthracite  and  bltaml- 
Bous  coal — and  bad  the  act  provided  that 
ene-balf  of  the  som  realized  should  be  retutsr 
ed  to  the  counties  producing  the  bituminous, 
would  anybody  contend  that  such  legislation 
would  not  offend  against  the  constitutional 
requirement  that  taxation  must  be  unifwm? 
And  yet  that  la  what  in  effect  Is  done  here. 
A  tax  is  laid  on  anthracite  coal  which  con- 
sumers throughout  the  state  must  pay,  those 
residing  in  the  anthracite  counties  equally 
with  those  outside;  but,  to  relieve  those  re- 
siding within  from  their  full  share  of  the 
burden,  one-half  of  all  that  is  paid  is  to  be 
returned  to  the  municipalities  in  which  they 
and  producers  are  taxable,  and  to  this  extent 
they  ar«  relieved  from  local  taxation.  A  stlU 
more  flagrant  violation  of  the  rule  requiring 
uniformity  of  taxation  is  seen  In  the  fact 
found  that  in  a  great  many  cases  the  tax 
would  be  distributed  to  boroughs  and  town- 
ships which  do  not  now  and  never  had  a 
pound  of  coal  within  their  limits,  thus  ex- 
empting them  wholly  from  taxation.  When 
the  necessary  effect  of  the  legislation  Is  to 
create  Inequality  of  burden  as  we  here  see 
it,  are  those  complaining  of  the  Injustice  to 
receive  no  other  answer  than  that  while  the 
Conatttutlon  promises  them  equality  in  the 
matter  of  the  taxation,  because  it  failed  to 
place  restriction  upon  the  Legislature's  right 
to  distribute  the  tax  It  collects,  therefore  the 
purpose  of  the  legldation  is  not  to  be  inquir- 
ed Into?  If  constitutional  requirements  are 
to  be  clrcmnvented  by  such  simple  and  easy 
process  of  reasoning,  the  question  may  yet 
be  asked  derisively  of  the  Constitution :  What 
is  all  this  worth? 

The  act  In  question  is  assailed  on  still  oth- 
er gronnda  than  those  we  have  discussed. 
Were  we  In  any  doubt  as  to  the  correctness 
of  our  conclusion  that  the  act  Is  In  plain, 
open,  and  palpable  disregard  of  the  constitu- 
tional requirement  that  all  taxes  shall  be 
uniform  up<na  the  same  class  of  subjects.  It 
would  be  our  duty  to  give  like  consideration 
to  these  other  grounds  of  attack ;  but,  with 
the  nnconstitutionallty  of  the  act  already  de- 
termined on  one  wholly  adequate  ground,  dis- 
cussion of  the  other  objections  urged  is  un- 
necessary. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  is  reversed,  and  judgment  is  now 
entered  for  the  defendant. 

FRAZER,  J.  (dissenting).  It  Is  a  funda- 
mental principle  of  constitutional  construc- 
tion that,  in  determining  whether  or  not  a 
parUcnlar  act  of  the  Legislature  exceeds  the 
powers  of  that  body,  every  presumption  is  in 
favor  <tf  the  validity  of  the  act,  and  it  wiU 


be  declared  void  only  where  it  violates  tb» 
Constitution  clearly  and  plainly  and  in  such 
manner  as  to  leave  no  doubt  in  the  mind  of 
the  court.  Whether  or  not  the  court  approves 
of  the  wisdom  or  justice  of  the  legislation  Is 
not  the  question.  Protection  against  unwise 
or  nnjust  laws  must  be  left  In  the  hands  of 
the  people,  who  are  responsible  for  placing 
the  legislators  in  power.  If  their  represen- 
tatives disappoint  them,  their  remedy  is  at 
the  polls,  and  not  by  application  to  the 
courts. 

These  principles  are  well  settled,  and  have 
been  frequently  applied  in  cases  dealing  with 
the  question  of  the  power  of  taxation.  Thus 
in  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa. 
147,  161,  59  Am.  Dea  769,  it  was  said  by  Mr. 
Chief  Justice  Black: 

"The  great  powert  given  to  the  Legislature 
are  liable  to  be  abused.  But  this  is  izisepandUe 
from  the  nature  of  human  institutions.  The 
wisdom  of  man  hag  never  conceived  of  a  govern- 
ment vrith  power  sufficient  to  answer  its  legiti- 
mate ends,  and  at  the  same  time  incapable  of 
mischief.  No  political  system  can  be  made  so 
perfect  that  its  rulers  will  always  hold  it  to  the 
true  course.  In  the  very  best  a  great  deal 
must  be  trusted  to  the  discretion  of  those  who 
administer  it.  In  ours,  the  people  have  given 
larger  powers  to  the  Legislature,  and  relied,  for 
the  faithful  execution  of  them,  on  the  wisdom 
and  honesty  of  that  department,  and  on  the  di- 
rect accountability  of  the  members  to  their  con- 
stituents. There  is  no  shadow  of  reason  for 
supposing  that  the  mere  abuse  o{  power  was 
meant  to  be  corrected  by  the  judiciary.  There 
\a  nothing  more  easy  than  to  imagine  a  thousand 
tyrannical  things  which  the  Legislature  may 
do,  if  its  members  forget  all  their  duties ;  dis- 
regard utterly  the  obligations  they  owe  to  their 
constituents,  and  recklessly  determine  to  tram- 
ple upon  right  and  justice.  But  to  take  away 
the  power  from  the  Legislature  because  they 
may  abuse  it,  and  give  to  the  judges  the  right 
of  controlling  it,  would  not  be  advancing  a  sin- 
gle step." 

The  ideal  system  of  taxation,  of  course,  is 
that  which  causes  the  burden  to  fall  upon  the 
citizens  in  equal  and  just  proportions;  but 
such  a  system  has  never  yet  been  devised, 
and  In  our  complex  state  of  society  never 
will  be.  Hence  It  necessarily  follows  that 
the  mere  fact  that  taxation  produces  inequal- 
ity Is  not  In  Itself  sufficient  excuse  for  declar- 
ing it  a  violation  of  constitutional  rights: 

"If  equality  were  practicable,  in  what  branch 
of  the  government  would  power  to  enforce  it  re- 
side? Not  in  the  judiciary,  unless  it  were  com- 
petent to  set  aside  a  law  free  from  coUlsion  with 
the  Constitution,  because  it  seemed  unjust.  It 
could  interpose  only  by  overstepping  the  limits 
of  its  sphere,  by  arrogating  to  itself  a  power 
beyond  its  province,  by  producing  intestine  dis- 
cord, and  by  setting  an  exam^e  which  other 
organs  of  the  government  might  not  be  slow  to 
follow.  It  is  its  peculiar  dutv  to  keep  the  first 
lines  of  the  Constitution  clear,  and  not  to 
stretch  its  power  in  order  to  correct  legislative 
or  executive  abuses.  Every  branch  of  the  gov- 
ernment, the  judiciary  included,  does  injustice 
for  which  there  is  no  remedy,  because  everything 
human  is  imperfect.  The  sum  of  the  matter  is 
that  the  taxing  power  must  be  left  to  that  port 
of  the  government  which  is  to  exercise  it.  JBut 
what  if  this  power  were  so  managed  as  to  lay 
the  pubUc  burdens  on  particular  classes  in  ease 
of  the  rest?  It  is  illogical  to  argue  from  an  ex- 
treme case,  or  from  the  abuse  of  a  power  to  a 
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Illation  of  it  '  IheiT  anthority,  however  indis- 
pensable, m&y  be  abused;  and.  if  it  migbt  not,  it 
would  be  powerless  for  good.  Per  Gibson,  J., 
in  Kirby  v.  Shaw,  19  Pa.  258,  261. 

In  Orim  t.  Welasenberg  Scliool  District,  57 
Pa.  433,  at  page  437,  98  Am.  Dec.  237,  it  was 
said  by  Mr.  Justice  Sharswood: 

"The  power  of  the  Legislature  to  impose  tax- 
es, or  to  authorize  their  imposition  by  subordi- 
nate municipal  authorities,  is  of  necessity  discre- 
tionary. To  permit  its  wisdom,  policy,  or  even 
equality  to  be  questioned  judicially,  would  be 
to  stop  the  wheels  of  government.  Perfectly 
equal  taxation  will  remain  an  unattainable  good 
as  long  as  laws  and  government  and  men  are 
imperfect" 

The  power  of  the  Legislature  to  classify 
subjects  and  objects  of  taxation  has  always 
been  recognized  from  earliest  times  aa  a  nec- 
essary Incident  to  the  proper  and  Just  exer- 
cise of  the  right  to  tax.  This  power  not  only 
existed  before  the  adoption  of  the  present 
Constitution,  but  was  expressly  recognized 
therein  in  section  1  of  article  9,  which  re- 
Quires  all  taxes  to  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax.  Com.  v. 
Delaware  Dlv.  Canal  Co.,  123  Pa.  694,  16 
Atl.  S84,  2  L.  R.  A.  798. 

In  applying  the  fandamental  principles 
above  enunciated  to  the  case  before  us,  and 
though  recognizing  the  rule  that  classification 
tnust  be  reasonable' and  not  arbitrary,  I  am 
unable  to  ag^-ee  with  the  majority  of  the 
court  In  holding  the  act  of  1913  a  violation 
of  the  uniformity  clause.  It  is  admitted 
there  is  sufficient  distinction  between  the 
mining  and  marketing  of  bituminous  and 
anthracite  coal  to  warrant  their  separation 
In  distinct  classes  with  separate  legislation 
governing  each.  DurUn  v.  Kingston  Coal 
Co.,  171  Pa.  193,  33  Ati.  237,  29  L.  B.  A.  808, 
50  Am.  St  Rep.  801.  This  fact  alone  Is  a 
strong  circumstance,  though  perhaps  not  a 
conclusive  one,  that  the  Legislature  did  not 
act  arbitrarily  in  adopting  this  same  dassifl- 
cation  for  the  purpose  of  taxation.  But  oth- 
er differences  exist  between  the  properties 
and  composition  of  the  two  kinds  of  coal, 
which  are  recognized  by  leading  writers  on 
geology  and  coal,  and  which  seem  amply  suffi- 
cient to  justify  a  clasdflcatlon  for  purposes 
of  taxes  without  subjecting  such  act  to  the 
charge  of  arbitrariness  or  unreasonableness. 
Thus  the  various  fuels  are  classed  as  wood, 
peat,  lignite,  bituminous,  and  anthracite. 
Can  it  be  said  that  wood  and  peat,  for  in- 
stance, could  not  be  properly  classifled  by 
the  Legislature  because  they  are  both  fuels? 
Bituminous  coal  is  found  in  almost  every  sec- 
tion of  our  continent,  is  black  In  color,  quite 
soft,  and  is  ready  for  market  as  soon  as  min- 
ed. The  vein  in  which  It  is  found  rarely  ex- 
ceeds eight  feet  In  thickness.  On  tlie  other 
hand,  anthracite  coal  is  found  only  in  a  few 
counties  in  the  eastern  portion  of  this  state, 
is  lighter  In  color,  quite  hard,  requires  con- 
siderable preparation  before  it  is  ready  for 
market,  and  the  veins  in  which  it  Is  found 
are  sometlnies  over  100  feet  In  thickness. 


Anthracite  coal  cannot  be  ihadfe  Into  coke, 
nor  does  it  produce  gas,  as  is  the  case  with 
Mtominous  coaL  Without  going  into  farther 
details,  there  seems  to  be  amide  difference  to 
Btistaln  a  classification  for  the  purpose  of 
taxation. 

The  validity  of  this  classiflcation  seems  to 
be  fully  sustained  by  the  authorities.  Bear- 
ing in  mind  that  a  classiflcation  of  coal  for 
other  purposes  has  been  upheld,  the  language 
of  Mr.  Chief  Justice  Agnew  In  Elttanning 
Coal  Co.  V.  Com.,  79  Pa.  100,  upholding  a  tax 
on  coal  CMupanies  in  accordance  with  the 
amount  of  coal  mined,  becomes  pertinent: 

"It  is  dear,  therefore  that,  the  moment  we 
concede  the  power  to  classi:^,  we  have  disposed 
of  the  question  of  uniformity,  for  then  all  that 
is  required  by  the  Constitution  is  uniformity  of 
taxes  among  the  members  of  the  class.  Now  the 
power  to  classify  is  not  only  retained  in  clear 
language,  but  was  held  by  the  court  to  be  oon* 
tinned  in  the  case  of  Roup  v.  Pittsburgh,  21 
Pitts.  Leg.  J.  190.  This  power  was  possessed 
under  the  Constitution  of  1790,  had  been  exer- 
cised in  numerous  laws,  and  existed  when  the 
new  Constitution  was  framed  and  adopted. 
Thus,  real  estate  had  been  classified  as  seated 
and  unseated,  and  by  various  binds,  as  honses, 
lands,  lots  of  ground,  ground  rents,  mills,  man- 
ufactorieSj  furnaces,  ferries,  and  others.  The 
classification  of  personal  property  was  equally 
various,  to  wit,  slaves,  horses,  mules,  cattle,,  car- 
riages, watches,  bonds,  mortgages,  stocks,  mon- 
eys at  interest,  profits,  etc.  So  trades,  profes- 
sions, callings,  and  even  single  men,  were  taxed 
by  classification.  Taxes  were  laid  in  various 
forms,  as  rates  on  values,  rates  on  dividends,  or 
profits,  and  by  specific  sums  on  specified  arti- 
cles. These  things  were  well  known  to  the  con- 
vention of  1873,  yet  no  change  was  made  in 
the  power  to  classify ;  but  it  was  recognised  by 
saying  that  all  taxes  shall  be  uniform  on  the 
same  class  of  subjects  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  by  the  lat- 
ter clause,  even  extending  the  power  to  classify 
by  limiting  the  class  to  certain  bounds." 

In  Durach's  App.,  62  Pa.  491,  tt  was  held 
that  a  municipality  might  properly  assess  a 
tax  upon  saloon  keeiwrs  and  gaming  rooma 
without  violating  the  constitutional  provisioo 
of  uniformity.  It  was  there  said  by  Mr. 
Justice  Sbarswood,  at  page  494  of  62  Pa.: 

"But  in  the  legitimate  exercise  of  the  power 
of  taxation,  persons  and  things  always  have 
been  and  may  constitutionally  be  clnssined.  No 
one  has  ever  denied  this  proposition.  To  hold 
otherwise  would  logically  require  that  all  the 
subjects  of  taxation,  as  well  persons  as  things. 
should  be  assessed,  and  an  equal  rate  laid  ad 
valorem.  Practically  no  more  unequal  system 
could  be  contrived.  It  is  generally  agreed,  if 
not  universally  conceded,  t£at  the  Legislature 
cannot  impose  upon  the  persons  residing  in  a 
particular  locality  or  portion  of  the  territory 
a  tax  for  the  benefit  of  the  whole  state,  nor  on 
a  borough  or  township  for  the  benefit  of  a 
county,  any  more  than  upon  a  single  individual. 
Had  the  tax  new  in  question  been  laid  by  the  cor- 
porate authorities  of  the  borough  of  Johnstown 
upon  the  keepers  of  restaurants  and  drinking 
saloons,  in  any  particular  quarter  of  the  village, 
or  upon  any  particular  individuals  of  the  class, 
it  would, have  been  justly  liable  to  this  objec- 
tion. If  the  taxation  is  upon  all  of  a  class,  ei- 
ther of  persons  or  things,  it  matters  not  whether 
those  included  in  it  be  one  or  many,  or  whether 
they  reside  in  any  particular  locality  or  are 
scattered  all  over  the  state.  If,  for  example,  a 
general  tax  were  imposed  upon  all  distilleries- 
or  owners  of  distilleries,  it  would  not  affect  tbe- 
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consdtutlonalit?  of  the  tax  if  the  distillers  all 
carried  on  their  business  in  a  particular  section 
of  the  country,  or  were  few  in  numbers." 

In  Com.  V.  Delaware  Div.  Canal  Co.,  123 
Pa.  594,  16  Atl.  584,  2  h.  E.  A.  798,  a  tax  upon 
the  obligations  of  private  corporations  dlCfer- 
ent  from  obllgatlona  of  Individuals  was  held 
a  proper  classification.  It  was  said  by  Mr. 
Justice  Clark,  at  page  621  of  12S  Pa.,  at  page 
589  of  16  AtU  2  L.  R.  A.  798: 

"Beal  estate,  for  taxation,  has  been  classified 
as  seated  and  unseated,  and  for  municipal  pur- 
poses may,  perhaps,  admit  of  farther  class&ca- 
tion.  Boup's  Case,  •81  Pa.  211.  CoUatwol 
inheritances  are  distinguished  from  those  that 
are  direct;  the  former  being  subject  to  taxa- 
tion, the  latter  not.  Foreign  insurance  compa- 
niea  have  been  distinKaisiied  from  domestic  com- 
panies, and  taxed  independently  and  differently. 
Germania  Life  Ins.  Co.  of  New  Yoric  v.  Com- 
monwealth, 85  Pa.  513.  So,  trades,  professions, 
callings,  and  even  single  men  have  been  taxed 
by  dasaiflcation,  and  it  has  been  said  that  pro- 
fessional men  may  be  classified  as  physicians, 
lawyers,  clergymen,  etc. ;  tradesmen  as  mer- 
chants, mechanics,  etc.;  and  other  persons  as 
bankers,  mannfacturers,  etc.;  and  a  nniform 
tax  assessed  upon  each  class.  Banger's  App., 
109  Pa.  79.  Not  only  have  taxes  be^o  laid  in 
an  these  Various  forme,  rated  on  values,  on  div- 
idends or  profits,  on  premiums,  on  net  earnings 
and  on  gross  receipts,  but  also  by  specific  sums 
on  specific  articles.  The  roadbed,  station  hous- 
es, rolling  stock,  and  equipments  of  a  railroad 
company;  the  canal  b^,  and  berm  banks,  the 
locks,  lock  houses,  etc.,  of  a  canal  company; 
the  banking  house  or  place  of  business  of  a 
banUnjt  company,  etc. — are  withdrawn  from  the 
ordinary  processes  of  general  taxation  and  are 
reached  in.  a  tax  upon  capital  stock,  which  has 
always  been  regarded  as  a  tax  upon  the  prop- 
erty and  assets.  The  several  classifications  and 
departures  from  uniformity  in  methods  were  in- 
tended simply  to  bring  about  a  just  uniformity 
in  results.  So,  places  of  amusement  and  the 
luxuries  of  life  may  be  taxed  in  relief  of  the 
necessaries.  Household  and  Idtchen  furniture, 
gold  and  silver  plate,  exceeding  a  certain  value, 
pleasnie  carriages,  and  gold  and  silver  watches, 
kept  for  use,  prior  to  the  Act  of  May  13,  ISSn 
(P.  Ia  114),  were  selected  from  the  like  arti- 
cles in  trade,  and  from  other  articles  of  personal 
property,  and,  with  money  at  interest,  were 
subjected  to  a  special  tax.  Illustrations  might 
be  multipKed  to  show  that  classification  does  not 
depend  upon  differences  in  the  physical  nature 
or  condition  of  the  subjects  selected,  but  upon 
a  variety  of  considerations." 

In  Commonwealth  v.  Oermanla  Brtnrlng  Co., 
145  Pa.  83,  22  Att.  240,  a  tar  distlDguishlng 
l>etween  corporations  mannfacturlng  beer  and 
other  corporations  was  held  valid.  A  classifi- 
cation of  trust  companies  was  held  proper 
in  Commonwealth  v.  Mortgage  Trust  Co.  of 
Penna.,  227  Pa.  163,  76  Atl.  5,  and  the  classifi- 
cation of  corporations  in  which  securities  are 
held  in  any  other  manner  than  for  the  whole 
body  of  stockholders  was  upheld  In  Provi- 
dent life  &  Trust  Co.  v,  McCaughn,  246  Pa. 
370,  91  Atl.  672.  In  People  ex  leL  Iron  Sil- 
ver Mining  Co.  v.  Henderson,  12  Colo.  369,  21 
Paa  144,  a  statute  classifying  mines  for.  pur- 
poses of  taxation  into  two  classes,  mines  pro- 
ducing an  annual  output  in  excess  of  a  certain 
sum,  and  all  other  mines,  was  held  not  such 
an  unreasonable  classification'  as  would  jus- 
tify judldal  Interferences.  And  In  Knlsely 
Tv  Gotteml,  196  Pa.  614,  46  AU.  861,  50  L.  B. 


A.  86,  It  was  said,  aoottng  from  an  earlier 
case: 

"Classification  is  a  legislative  question,  sub- 
ject to  judicial  revision  only  go  rar  as  to  see 
that  it  is  founded  on  real  distinctions  in  the 
subjects  classified,  and  not  on  artificial  or  irrel- 
evant ones  used  for  the  purpose  of  evading  the 
constitutional  prohibition.  If  the  distinctions 
are  genuine,  the  courts  cannot  declare  the  clas- 
sification void  though  th^  may  not  consider  it 
to  be  on  a  sound  basis.  The  test  is  not  wisdom 
but  good  faith  In  the  classification.'' 

Many  other  instances  might  be  cited  to 
show  the  various  classifications  which  have 
been  held  proper  and  which  seem  to  have  no 
more  legitimate  reasons  for  their  support 
than  the  classification  In  the  present  case. 
What  argument  can  be  advanced,  for  in- 
stance, which  can  logically  condemn  a  classi- 
fication of  the  two  kinds  of  coal,  and  yet  sus- 
tain a  separate  classification  of  horses  and 
mules,  or  of  mortgages  owned  by  corporations 
and  those  owned  by  individuals,  or  of  mines 
in  proportion  to  the  yearly  output? 

In  view  of  the  diflference  in  the  nature, 
qualities,  and  system  of  mining  anthracite 
and  bituminous  coal,  and  of  the  fact  that 
classification  with  respect  to  mining  has  al- 
ready t>een  sustained  by  this  court,  I  am  un- 
able to  concur  with  the  majority  of  the  court 
In  holding  the  adoption  of  the  same  classifi- 
cation for  purpose  of  taxation  so  arbitrary 
and  unreasonable  as  to  constitute  a  violation 
of  the  uniformity  clause  in  the  Constitution. 
The  question  is  not  whether  a  sufflcient  rea- 
son has  been  given  to  uphold  the  classifica- 
tion, but  whether  a  sufficient  reason  has  been 
given  for  condemning  It  as  unreasonable  and 
arbitrary.  Every  presumption  is  in  favor  of 
the  constltutionaU^  of  the  act,  and  it  is  in- 
cumbent upon  one  who  opposes,  it  to  satisfy 
the  court  of  the  soundness  of  his  contention. 
The  mere  fact  that  the  two  classes  of  coal 
are  of  the  same  nature  and  used  substantial- 
ly for  the  same  ptirpose  is  no  better  reason 
for  holding  the  classification  Improper  than 
is  the  existence  of  the  difference  in  the  price 
of  the  two  classes  of  ooal  a  conclusive  reason 
for  holding  ttie  classification  proper.  Classi- 
fication does  not  depend  merely  upon  differ- 
ence in  the  physical  nature  or  condition  of 
the  subjects  selected,  hut  upon  a  variety  of 
considerations.  Com.  v.  Delaware  Div.  Canal 
Co..  123  Pa.  504,  16  Att.  684,  2  L.  B.  A.  798. 
The  differences  pointed  out  above  seem  amply 
sufficient  to  sustain  the  act 

If  the  classification  is  proper  under  our 
i^ate  Constitution,  the  act  would  not  conflict 
with  the  fourteenth  amendment  of  the  Unit- 
ed States  Constitution,  guaranteeing  to  all 
equal  protection  of  the  laws.  In  District  of 
Columbia  v.  Brooke,  214  U.  S.  138,  150,  29 
Sup.  Ct.  660,  563  (53  L.  Ed.  941),  it  was  said 
In  discussing  this  amendment: 

"We  have  repeatedly  decidedr-so  often  that 
a  citation  of  tlie  cases  is  imuecessary — that  it 
does  not  take  from  the  states  the  power  of 
classification,  and  also  that  such  classification 
need  not  be  either  logically  appropriate  or  scien- 
tifically accurate.    The  piobleiw  which  are  met 
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in  the  eoTemment  of  human  beings  are  different 
from  those  involved  in  the  examination  of  the 
objects  of  the  physical  world,  and  assigning  to 
them  their  proper  associates.  A  wide  range  of 
discretion,  therefore,  is  necessary  in  legislation 
to  make  it  practical,  and  we  have  often  said  that 
the  courts  cannot  be  made  a  refuge  from  ill- 
advised,  unjust,  or  oppressive  laws. 

Neither  can  I  agree  with  the  majority  of 
the  court  ttiat  section  6  of  the  Act  of  June  27, 
1913  (P.  h.  639),  which  provides  that  the 
State  Treasurer  shall  pay  to  the  county  for 
the  use  of  the  several  cities,  boronghs,  and 
townships  thereof  one-half  of  the  tax  col- 
lected from  operators  within  said  county,  vio- 
lates any  constitutional  provision.  The  re- 
quirement that  taxes  shall  be  uniform  refers 
to  assessment  and  collection  thereof  and  not 
to  their  distribution.  While  It  may  be  as- 
sumed an  equitable  apportionment  of  taxes  Is 
contemplated  In  every  system  of  government, 
this  Is  a  matter  resting  within  legislative 
discretion  (Gordon  v.  Cornea,  47  N.  Y.  608), 
and  In  the  very  nature  of  the  case  a  larger 
amount  of  public  funds  must  at  times  he 
spent  in  one  place  than  In  others.  The  con- 
stitutionality of  the  tax  under  the  uniformity 
clause  must  be  determined  by  the  method  of 
assessment  and  collection.  If  the  method 
adopted  Is  proper,  the  question  of  expendi- 
tures of  the  money  Is  a  distinct  one  and  must 
be  decided  in  a  proper  proceeding  to  enjoin 
Its  expenditure  In  the  manner  contemplated. 
37  Cyc.  746.  Ibe  case  of  State  v.  Western 
Union  Tel.  Co.,  73  Me.  518,  Is  In  point.  The 
tax  collected  from  telegraph  companies  was 
directed  to  be  distributed  in  part  to  certain 
towns  In  the  state  In  proportion  to  the  num- 
ber of  shares  of  stock  of  the  company  held  In 
such  towns.  The  effect  was  to  distribute  the 
tax  among  a  very  few  towns.  In  holding  the 
act  valid,  the  court  said  (73  Me.  531): 

"It  is  objected  in  this  case  that  the  distribu- 
tion of  this  tax,  as  provided  in  the  act,  shows 
that  it  is  not  for  a  legitimate  purpose.  What 
distribution  was  contemplated  is  somewhat  diffi- 
cult, perhaps  impossible,  to  ascertain  from  the 
act  itself.  If  it  is  all  to  go  to  the  towns,  it 
would  still  be  a  public  purpose.  But  that  Is  a 
matter  which  is  not  now  invoived.  The  tax  is 
imposed  by  the  state.  It  is  to  be  paid  to  the| 
State  Treasurer  as  other  public  funds.  It  then 
becomes  a  public  fund  to  be  used  for  a  public 
purpose.  If  diverted  from  that,  the  remedy  is 
not  by  a  refusal  to  pay.  If  the  last  section  of 
the  act  should  prove  to  be  in  violation  of  thef 
Constitution,  or  void  for  uncertainty,  it  does 
not  affect  the  remainder.  This  is  not  a  case 
where  one  district  is  required  to  pay  a  tax  for 
the  support  of  another.  It  is  like  other  excisel 
taxes  raised  in  any  part  of  the  state  to  be  ap- 
propriated by  the  state  wherever  its  needs  or 
its  sense  of  justice  may  require." 

Among  othkr  authorities  sustaining  the 
same  principle  are  People  v.  Haws,  34  Barb. 
(N.  T.)  69;  State  v.  Mudgett,  21  Wash.  99, 
57  Paa  351 ;  Holton  v.  Board  of  Commission- 
ers of  Mecklenburg  County,  93  N.  C.  430; 
Kerr  v.  Perry  School  Township,  162  Ind.  310, 
70  N.  E.  246.  In  Klrby  v.  Shaw,  19  Pa.  258, 
a  special  tax  added  to  borough  rates  over  and 
above  the  county  rate,  for  the  purpose  of  de- 
fraying the  expense   of  erecting  a   county 


courthouse  within  the  borough  of  Towanda, 
was  held  constitutional,  even  though  the  in- 
habitants of  the  borough  were  thus  to  assume 
an  additional  burden  over  that  assumed  by 
other  taxpayers  of  the  county.  Many  illus- 
trations might  be  given  to  show  the  expendi- 
ture of  public  funds  in  a  partlctdar  part  of 
the  state  to  the  exclusion  of  other  parts. 
The  construction  and  maintenance  of  state 
highways  Is  a  notable  example.  This  does 
not  directly  benefit  taxpayers  living  far  from 
the  location  of  the  highway,  and  yet  they  are 
compelled  to  help  pay  for  the  improvement 
So  long  as  the  distribution  of  taxes  by  the 
state  Is  for  public  purposes,  and  there  is 
nothing  In  the  act  of  1913  to  Indicate  a  dis- 
tribution for  any  other  purpose,  the  legisla- 
tive discretion  will  not  be  Interfered  with. 

In  view  of  the  decision  of  the  majority  of 
the  court,  no  good  purpose  can  be  served  by 
discussing  the  other  questions  of  constltntlon- 
allty  raised  In  the  case. 

IQIiKIN,  J.,  before  his  death,  read  and  con- 
curred In  this  opinion.  POTTER,  J^  con- 
curred In  this  opinion. 


COMMONWEALTH  v.  ST.  CLAIB  COAL 
CO. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1915.) 

Appeal  from  Court  of  Common  Pleas,  Dauph- 
in County. 

Proceedings  by  the  Commonwealth  against  the 
St.  Clair  Coal  Company.  From  a  judgment  for 
plaintiff  on  appeal  from  tax  settlement  of  an  ac- 
count by  the  Auditor  General  and  State  Treas- 
urer, defendant  appeals.     Reversed. 

The  facts  appear  in  Commonwealth  v.  AUen 
Coal  Co.,  96  Aa  246. 

Argued  before  BROWN,  C.  J\,  and  BiIBSTRB- 
ZAT,  POOTBR,  ELKIN,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  J  J. 

F.  W.  Wheaton,  of  Wilkes-Barre,  John  G. 
Johnson,  of  Philadelphia,  and  Everett  Warren, 
P.  W.  Fleitss,  and  J.  H.  Torrey,  aU  of  Scran- 
ton,  for  appellant.  William  M.  Hargest  Dcp- 
Atty.  Gen.,  and  Francis  Shunk  Brown,  Atty. 
Gen.,  for  the  Commonwealth. 

STEWART,  J.  This  case  was  argued  in  con- 
nection with  appeal  to  No.  20  of  same  term,  in 
which  the  Alden  Coal  Company  was  appellant, 
and  in  which  the  opinion  has  just  been  handed 
down.  The  two  cases  present  the  same  govern- 
ing facts,  and  give  rise  to  the  same  questions 
of  law.  In  the  present  case  the  appeal  was  to 
the  common  pleas  court  of  Dauphin  county  from 
a  settlement  made  by  the  Auditor  General  and 
State  Treasurer  under  the  Act  of  June  27, 1913 
(P.  L.  639),  charging  the  appellant  company 
with  tax  amounting  to  $7,769.81,  being  2%  per 
centum  on  coal  prepared  for  market  by  appel- 
lant company  between  June  28,  1918,  and  De- 
cember 31,  1913,  of  the  value  of  $310,792.76. 
The  contention  made  by  appellant  in  the  coort 
below  was  that  the  Act  of  June  27,  1913,  ondet 
the  provisions  of  which  the  tax  was  assesseq. 
was  unconstitutional  and  void.  The  court  ruled 
otherwise,  and  judgment  was  accordingly  re"^ 
ed  against  appellant  for  the  tax  assessed.  The 
appeal  to  this  court  was  a  renewal  of  the  con- 
tention made  in  the  court  below.  The  merits  of 
the  contention  are  fully  discussed  in  the  opinion 
handed  down  in  the  case  of  Commonweuth  v. 
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Alden  Coal  Co^  above  referred  ta    A  like  eon- 
elusion  must  be  reached  here. 

For  the  reasons  there  stated,  the  judgment  in 
tbi«  caae  is  reversed,  and  judgment  ia  now  en- 
tered in  favor  oi  the  appeUaBt. 


In  re  LAMB'S  NOMINATION- PBTMION, 

In  re  FENTON-S  NOMINATION  PETITION. 

(Supreme  Court  of  Pennsylvania.     Oct.  11, 
1915.) 

1.  BuKnoNS  «s938-State  OnroBBS— Mute 

ISBFKCTOB. 

Under  the  statutes  creating  and  rdating  to 
the  office  of  mine  inspector  (Act  April  12,  1869 

SE».  L.  862] ;  Act  March  8,  1870  [R  L.  81 :  Act 
nne  2.  1891  [P.  Ll  176] ;  Act  June  8,  1901  [P. 
lU.  S35];  and  Act  May  6,  1911  [P.  L.  120]),  in- 
spectors of  mines  are  officers  of  the  state  who 
can  be  elected  only  at  the  general  election  in  an 
cfren-nnmbered  year. 

tEd.  Note. — ^For  other  cases,  see  Elections, 
Cent  Dig.  i  27;  Dec.  Dig.  <8=»38.] 

2.  KuxrnoNB  «=3i54  —  NoiuN AUNG  Petition 
— Defect. 

Where  the  avowed  purpose  of  a  nominating 
petition  of  a  candidate  for  the  office  of  mine 
inspector,  which  petition  was  presented  to  the 
county  commisaioners,  was  to  have  the  candi- 
date's name  printed  on  tiie  official  ballot  to  be 
used  in  the  pnmary  election  of  an  odd-ntmibered 
year,  there  was  a  material  error  or  defect  appar- 
ent on  the  face  of  the  petition,  whicbi  under  Act 
July  12,  1913  (P.  liw  730)  I  8,  is  sufficient 
ground  to  authorize  the  setting  aside  of  a  peti- 
tion :  such  petition  being  defective,  as  api>eared 
from  its  face,  not  only  because  presented  in  the 
wrong  year,  but  because  presented  to  the  coun- 
ty commissionerB  Instead  of  to  the  secretary  of 
the  commonwealth. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  1 186;  Dec  Dig.  «=9l54.] 

8.   ElXCTIORB   4=S>1R4— NOUINATINO    PETITION 

—  Pbocbedinos  to  Set  Aside  —  QuAuriED 

Slectob. 

A  qualified  elector  of  the  county  where  the 
nmninadng  petition,  defective  on  its  face,  of  a 
candidate  for  the  office  of  mine  ins^ctor  has 
been  presented^  may  maintain  proceedmgs  to  set 
aside  the  petition,  though' he  belongs  to  a  differ- 
ent party,  and  is  not  a  candidate  for  the  office, 
or  interested  in  the  matter  more  than  any  other 
citizen. 

[EVI.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  136;   Dec  Dig.  «=>154.] 

Appeal  from  C!ourt  of  Cioinmon  Pleas, 
Schnylklll  Connty. 

Petition  by  Mlctaael  A.  Caxey  to  set  aside 
xkomlnatlng  petitions  ffled  by  A.  B.  Lamb  and 
P.  C.  Fenton  for  the  office  of  mine  inspector. 
From  an  order  setting  aside  the  nomlnatiiig 
petitions,  Lamb  and  Fenton  appeal.  Af- 
firmed. 

The  following  opinion  was  filed  by  Koeb, 
J.,  In  the  court  below: 

On  the  26th  day  of  July,  1915,  A.  B.  Lamb 
filed  in  the  county  commissioners'  office  his  peti- 
tion to  have  his  name  printed  on  the  official  bal- 
lot of  the  Republican  party  or  policy  of  the 
county  of  Schuylkill  for  the  office  of  mine  in- 
spector at  the  fall  primary  for  the  year  1915, 
and  on  the  26th  of  August,  1915,  Michael  A. 
Carey,  through  his  counsel,  presented  to  the 
writer,  sitting  at  chambers,  a  petition  setting 
forth  that  he  is  a  qualified  elector  of  the  town- 
ship of  Bntler,  in  this  county,  and  in  the  Fourth 


inn>ection  district  of  the  anthracite  coal  district 
and  averring  "that  no  nomination  for  the  office 
of  inapKBctor  of  mines  can  be  legally  made  at  the 
fall  primary  of  1915."  He  prayed  that  the  pe- 
tition of  Mr.  Lamb  be  set  aside  fqr  the  follow- 
ing reasons,  viz.:  "(1)  That  a  nomination  for 
the  office  of  mine  inspector  for  the  county  of 
Schuylkill  cannot  be  legally  made  at  the  fall  pri- 
mary, 1916.  (2)  That  the  office  of  mine  inspec- 
tor 18  not  a  county  office,  but  is  a  state  office, 
nominations  for  which  can  be  made  only  at  the 
spring  primary  in  an  even-numbered  year." 

The  80th  day  of  August,  1915,  was  fixed  for 
hearing,  and  at  that  time  counsel  for  Mr.  Lamb 
filed  a  demurrer,  and  assigned  two  causes  for  de- 
murrer, to  wit:  First  The  questions  presented 
for  the  court's  consideration  cannot  be  raised  in 
the  proceeding  under  the  provisions  of  the  Act 
of  JuIt  12,  1913,  P.  L.  719,  i  8.  Second.  The 
said  M.  A.  C!arey,  exceptant,  has  no  standing  to 
raise  said  questions. 

The  Constitution  of  our  state  provides  for  a 
general  and  for  a  municipal  election,  and  fixes 
the  Tuesday  next  following  the  first  Monday  of 
November  to  hold  such  electionB  alternately.  It 
provides  that  general  elections  shall  be  held  in 
all  even-numbered  years*  At  general  election 
members  of  the  General  Assembly  and  officers 
who  are  to  attend  to  the  affairs  of  the  state 
are  elected.  At  municipal  elections  persons  who 
are  to  attend  to  the  affairs  of  counties,  cities, 
boroughs,  and  townships,  and  judges  of  the 
courts  of  the  several  judicial  districts  in  the 
state,  are  elected.  It  is  especially  provided  that 
judges  elected  by  the  electors  of  the  state  at  large 
may  be  elected  at  either  election.  Constitution, 
art  8,  Si  2  3. 

If  the  office  of  mine  inspector  directly  con- 
cerns the  affairs  of  a  county,  city,  borough,  or 
township,  it  is  a  municipal  office,  and  must 
be  filled  at  a  municipal  election;  but,  if  it  di- 
rectly concerns  the  affairs  of  the  state,  it  is  a 
state  office,  and  must  be  filled  at  the  general 
election. 

[I]  The  first  act  relating  to  such  office  was 
approved  on  April  12.  1869  (P.  Li  852),  and 
is  entitled,  "An  act  tor  the  better  regulation 
and  ventilation  of  mines,  and  for  the  protec- 
tion of  the  lives  of  the  miners  in  the  county  of 
SchuylkilL"  Under  its  provisions  the  Goveru- 
or  appointed  a  properly  qualified  person  for  the 
office  of  inspector  of  the  coal  mines  of  Schuyl- 
kill county.  The  appointment  was  for  three 
years.  The  salary  was  fixed  at  $3,000,  and 
was  paid  by  the  State  Treasurer.  The  in- 
spector made  his  reports  to  the  Governor.  In 
the  following  year  an  act  was  approved  on 
March  3,  1870  (P.  L.  3),  entitled,  "An  act  pro- 
viding for  the  health  and  safety  of  persons  em- 
ployed in  coal  mines."  Under  its  provisions 
the  Governor  was  authorized  to  appoint  in- 
spectors for  five  years,  for  the  counties  of  Lu- 
zerne and  Carbon.  Their  salary  was  fixed  at 
$3,000,  to  be  paid  by  the  State  Treasurer,  and 
the  inspectors  were  required  to  make  annual 
reports  to  the  Governor.  That  act  also  chang- 
ed the  local  act  of  Schuylkill  county,  just  re- 
ferred to,  and  provided  for  the  appointment  of 
three  inspectors  of  mines  for  the  counties  of 
SchuylkilL  Dauphin,  Northumberland,  and  Co- 
lumbia, t^eir  salaries  were  paid  by  the  State 
Treasurer,  and  they  were  required  to  report  to 
the  Governor.  These  two  laws  and  subsequent 
local  laws  were  merged  into  or  repealed  by  an 
act  entitled,  "An  act  to  provide  for  the  health 
and  safety  of  persons  employed  in  and  about 
the  anthracite  coal  mines  of  Pennsylvania  and 
for  the  protection  and  preservation  of  property 
connected  therewith,"  approved  June  2,  1801, 
P.  L.  176.  In  the  title  of  this  act  it  is  indi- 
cated that  this  law  concerns  mines  of  Pennsyl- 
vania. Inspectors  of  mines  were  appointed  by 
the  Governor  under  its  provisions  until  1901, 
when  the  office  became  elective  by  virtue  of  an 
act  approved   June   8,   1001,  P.  L.  535.     In- 
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specters  of  mines  are  tiow,  kiid  always  have- 
'been,  paid  by  the  State  Treasurer,  'lliey  are 
"under  the  direction  of  the  chief  of  the  de- 
pailmeut  of  mines"  in  this  commonwealth,  who 
assigns  districts  to  them  in  their  respective 
counties  In  which  they  are  elected.  They  are 
elected  by  the  qualified  electors  of  inspection 
districts,  and  there  are  eight  such  districts. 
The  county  of  Schuylkill  constitutes  the  Fourth 
district,  and  in  it  four  inspectors  are  elected. 
We  may  contrast  this  Fourth  district  with  the 
Eighth  district,  consisting  of  the  counties  of 
Susquehanna,  Wayne,  and  Sullivan,  in  which 
three  counties  but  one  inspector  is  elected. 
Act  of  May  6,  1811,  P.  U  120.  Surely,  no 
one  could  successfully  contend  that  the  inspec- 
tor of  the  Eighth  district  is  a  county  officer, 
for  be  could  not  be  snch  consistently  with  the 
constitutional  provision  that  "no  person  shall 
be  appointed  to  any  office  within  any  county, 
who  shall  not  have  teen  a  citizen  and  an  in- 
habitant therein  one  year  next  before  his  ap- 
pointment, if  the  county  shall  have  been  so 
long  erected"  (Constitution,  art  14,  i  3),  be- 
cause it  would  be  physically  impossible  for  one 
and  the  same  person  to  be  an  inhabitant  in 
Susquehanna,  Wayne)  and  Sullivan  counties 
during  the  same  year  next  before  his  appoint- 
ment. Residence  is  not  a  qualification  for  ap- 
pointment or  election  to  the  office  of  inQ>ector 
of  mines.  "The  person  so  appointed  must  be 
a  citizen,  •  *  •  and  shall  have  attained  the 
age  of  30  years.  He  must  have  a  knowledge  of 
the  different  systems  of  working  coal  mines, 
and  he  must  pi-oduce  satisfactory  evidence  to 
the  board  of  examiners  of  having  bad  at  leaat 
five  years'  practical  experience  in  anthracite 
coal  mines  of  Pennsylvania.  He  must  have 
bad  experience  in  coal  mines  where  noxious 
and  explosive  gases  are  involved."  Act  of  June 
8,  1901,  033.  He  need  not  be  an  inhabitant 
of  the  county,  but  no  one  can  become  a  candi- 
date for  election  until  be  baa  filed  "with  the 
county  commissioners  a  certificate  from  the 
mine  examining  board"  and  "setting  forth  the 
fact  of  the  applicant's  having  passed  a  success- 
ful examination." 

"When  an  inspector  has  not  enough  work  or 
duty  to  perform  in  his  own  inspection  district, 
then  it  shall  be  the  right  of  the  chief  of  the 
department  of  mines  to  assign  said  inspector  to 
work  or  duty  in  another  adjoining  district  or 
territory,  wherein  the  services  of  said  inspector 
are  necessary."  Act  of  May  6,  1911,  P.  I* 
120. 

The  seventh  section  of  the  act  of  1911  says: 
"The  qualified  electors  of  the  several  inspec- 
tion districts  mentioned  in  this  act  shall  elect, 
respectively,  the  following  number  of  qualified 
persons  to  act  as  mine  inspectors  of  this  com- 
monwealth." And  it  authorizes  the  court  of 
this  county  to  appoint  a  board  of  examiners  to 
examine  persons  desiring  to  become  candidates 
for  the  office  in  the  counties  of  SchuylkillL^o- 
lumbia,  Northumberland,  and  Dauphin.  Why 
should  the  judges  of  Schuylltill  county  attend 
to  the  affairs  of  Columbia,  Northumberland, 
and  Dauphin  counties  if  such  matters  are  af- 
fairs of  those  counties? 

The  fifteenth  article  of  the  act  of  1891  re- 
quires "any  of  the  courts  of  law  or  equity  Fav- 
ing  jurisdiction,"  etc.,  to  prohibit,  by  injunc- 
tion, certain  conduct  "upon  application  of  the 
inspector  of  mines  of  the  proper  district,  act- 
ing in  bclialf  of  the  commonwealth."  The  sev- 
enth' section  of  the  act  of  1901  directs  that, 
"at  the  next  general  election  in  November,  the 
qualified  voters  of  the  first  inspection  district 
shall  elect  five  qualified  persons  to  act  as  mine 
inspectors  of  this  commonwealth;  •  •  ♦  the 
qualified  voters  of  the  Fourth  inspection  dis- 
trict shall  elect  four  qualified  persons  to  act 
as  mine  inspectors  of  this  commonwealth,"  etc. 
The  Act  of  1901,  §  2,  which  created  eight  in- 
spection districts;  made  the— "Seventh.  That 
part  of  t)>e  Scb\iylkiU  cool  field  in.  Schuylkill 


ooimty  lyibg  a6rth  of  tbe  Biioad  Moimtaiii  anil 
west  of  a  meridian  line  through  tbe  center  of 
tie  borough  of  Oirardville,  together  with  Co- 
lumbia, Northumberland  and  Dauphin  coun- 
ties," and  the— "Eighth.  All  that  part  of  the 
Schuylkill  coal  fields  in  Schuylkill  county  ly- 
ing south  of  the  Mahanoy  Valley,  and  the  conn- 
ty  of  Lebanon." 

Mine  inspector?  are  required  annually  to 
liiake  report  to  the  secretary  of  internal  af- 
fairs. 

To  cite  the  foregoing  provisions  of  the  stat- 
utes is  to  present  the  matter  so  clearly  that  it 
is  impossible  to  conclude  otherwise  tnan  that 
mine  inspectors,  or  inspectors  of  mines,  ai« 
olhcers  of  tbe  state,  and  the  law  distinctly  pro- 
vides for  their  election  at  the  general  election. 
When  that  law  was  enacted  we  had  a  munici- 
pal election  annually  in  February  and  a  gen- 
eral election  in  isovember,.  but  the  Constita- 
tion  has  since  then  been  so  coanged  tuat  the 
municipal  elections  are  now  held  iu  the  month 
of  November  iu  tbe  odd-uumbered  years,  and 
the  general  elections  are  Leid  in  the  even-num- 
bered years.  Prior  to  ^-hun^ing  the  Constitu- 
'  tiuu,  county  otticers  were  eieuled.  at  the  general 
election,  but  now  they  are  elected  at  l£e  mu- 
nicipal election,  because  it  is  so  provided  by 
the  Constitution.  We  are  very  sure  that  mine 
inspectors  are  state  officers,  and  that,  in  ac- 
cordance with  the  Constitution  and  the  luw, 
they  must  be  elected  at  the  general  elections. 
But  can  this  question  be  raised  under  Carey's 
petition  and  under  the  provisions  of  the  Act  of 
July  12,  1913,  P.  L.  719,  «  tt? 

U]  The  language  of  tbe  eighth  section  of  the 
act  of  1U13  is:  "No  pominucing  petition  shall 
be  refused  or  set  aside  except  for — (a)  Mate- 
rial error  or  defects  apparent  on  the  face  there- 
of, or  on  the  face  of  the  appended  or  acoom- 
pahying  affidavits;  or  (b)  material  alterations 
made  after  signing,  without  the  consent  of  the 
signers;  or  (c)  want  of  a  sufficient  number  of 
genuine  signatures  of  persons  qualified,  with  re- 
upect  to  age,  sex,  residence,  and  citizenship,  to 
be  electors."  If  the  question  can  be  raised  ac 
all,  it  must  be  under  paragraph  "a." 

The  petition  of  Mr.  l^amb  is  complete,  in 
that  it  Couiurms  to  every  requiremeuL  of  the 
law  respecting  signatures,  reudeuceti,  occupa- 
lious,  dates  of  signing,  affidavits,  etc.,  to  the 
extent  of  filling  every  blank  space  on  the  print- 
ed.petition;  but  its  avowed  purpose  ia  to  have 
his  name  printed  on  the  official  ballot  to  be 
used  at  the  fall  primary  for  the  year  1915. 
We  consider  this  a  material  error  or  defect 
apparent  on  the  face  of  the  petition.  It  is 
material  to  the  qualified  voters  of  the  Fourth 
inspection  district  to  nominate  at  the  fall  pri- 
maries persons  for  only  such  offices  as  the  law 
provides  shall  be  filled  at  the  election  to  be 
held  in  November,  1915;  and  it  is  material  to 
all  taxpayers,  also,  that  no  expense  be  incnrred 
iu  printing  useless  matter  upon  official  ballots. 
As  well  might  a  candidate  for  Governor  or  for 
the  General  Assembly  have  his  name  printed 
on  the  official  ballot  for  1915.  Were  a  peti- 
tion for  such  a  purpose  presented  to  the  county 
commissioners,  they  would  surely  refuse  it. 
No  one  would  be  willing  to  incur  the  expense 
of  a  mandamus  proceeding  to  compel  compli- 
ance with  his  request  to  file  such  a  paper  with 
the  county  commissioners.  The  commissioners 
are  bound  to  know  that  such  petitions  cannot 
be  filed  in  their  office. 

Suppose  Mr.  Lamb's  petition  sho-wed  that  all 
the  signers  thereto  are  resident  of  the  city  of 
Ileading.  Would  that  not  be  a  material  error  or 
defect  on  the  face  of  the  petition  V  The  petition 
would  be  complete,  in  that  every  blank  space 
would  be  regularly  filled ;  but  appearance  is  not 
to  be  our  only  guide  in  finding  material  errors 
or  defects  on  the  face  of  the  petition.  The  sub- 
stance must  be  considered,  and  we  are  bound  to 
know  the  territorial  limits  of  our  jurisdiction. 
The  county  commissioners  'n;oul4  surelj;  reject 
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a  nomination  paper  which  npon  ibr  face  showed 
that  the  siKners  ajre  all  nonresidcDta.  And  the 
year  ia  aa  important  as  any  other  matter  requir- 
ed to  make  the  petition  complete.  If  that  be  er- 
roneooa,  it  is  an  apparent  error,  and  it  is  erro- 
neous to  present  a  petition  for  the  election  of  a 
state  officer  in  an  odd-numbered  year.  Would 
the  county  commissioners  accept  for  recording 
deeds,  releases,  and  other  instruments  properly 
sealed  and  acknowledged,  just  because  holders  of 
Boch  papers  presented  them  for  recording?  Cer- 
tainly not.  And  why  should  they  receive  for  fil- 
ing a  paper  that  belongs  to  the  office  of  the  sec- 
retary of  the  commonwealth?  There  are  two 
errors  apparent  on  the  face  of  the  paper,  viz., 
that  the  paper  is  presented  in  the  wrong  year, 
and  that  it  was  presented  at  the  wrong  place  for 
filing. 

[31  Nor  are  we  persuaded  that  M.  A.  Carey 
has  no  standing  to  ask  as  to  set  Mr.  Lamb's 
petition  aside.  It  may  be  said  that  his  purpose 
IS  political,  but  that  can  make  no  difference, 
even  though  he  be  not  a  Republican,  nor  a  can- 
didate for  the  office,  nor  an  employs  in  or  about 
the  anthracite  coal  mines  in  this  county,  nor  in- 
terested more  than  any  other  citizen  in  the  mat- 
ter. All  citizens  and  taxpayers  qualified  to  vote 
at  any  election  have  an  interest  in  a  lawful  bal- 
lot, and  when  the  law  is  clear  and  free  from 
doubt  any  qualified  voter  may  present  his  peti- 
tion to  set  aside  a  candidate's  petition  for  a 
manifest  material  error  or  defects  apparent  on 
the  face  thereof. 

The  conrt  set  aside  the  nomination  peti- 
tions. 

Argued  before  BROWN,  0.  J.,  and  POT- 
TER, ELKIN,  STEWART,  MOSCHZISKBR, 
and  FRAZER.  JJ. 

Arthur  Ia  8hay  and  C.  A.  Snyder,  both  of 
Pottsville,  for  appellants.  Edmund  O.  Smith, 
of  Pottsville,  for  appellee 

PER  CURIAM.  Nothing  can  be  added  to 
the  clear  demonstration  of  the  learned  court 
below  that  the  office  of  mine  inspector,  to 
which  each  of  the  appellants  seeks  an  elec- 
tion this  year,  Is  a  state  office,  to  be  voted 
for  only  in  an  even-numbered  year.  There 
was  therefore  an  error  In  each  nomination 
IMtper  apparent  on  Its  face,  and  the  apx>ellee, 
a  qualified  elector  of  the  county  of  Schuyl- 
kill, had  a  status,  without  regard  to  his  own 
party  affiliation,  to  ask  the  court  to  prevent 
any  nomination  at  the  primary  election  for 
this  year  by  any  political  party  for  an  of- 
fice which  cannot  be  filled  by  the  electors  un- 
til next  year. 

Bach  aiipeal  is  dismissed,  at  the  cost  of 
the  api>ellant,  and  the  order  In  each  case  Is 
affirmed,  on  the  opinion  of  the  court  below 
setting  aside  Lamb's  petltloiu 


HARTLET-ZBIGLEB  CO.  ▼.  BACON. 

(Supreme  Court  of  Pennsylvania.    Oct.  4, 1916.) 

1.    CONTINUANCK  «=»11  —  DlSCBBTION  —  EVI- 
DENCE. 

Where,  in  an  action  for  labor  and  material 
famished  in  doing  the  concrete  work  of  a  garage, 
it  appeared  that  plaintiff  did  not  contract  to  be 
responsible  for  the  building,  and  that  the  plans 
of  the  building  were  to  be  used  simply  to  indi- 
cate where  the  w<»k  was  to  be  done,  the  denial 
of  a  continuance,  sought  because  the  plans  were 


not  asked  for  by  plaintiff  or  appended  to  his 
declaration,  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  EMg.  U  26,  99-112;    Dec.  Dig.  <8i=»ll.] 

2.  CONTBACTB    d=>348— MaTEBUX   AND   LaBOB 

—  Action  fob  CoicpENSAnoN  —  Docttmen- 

TARY  Evidence. 

Where,  in  an  action  for  labor  and  material 
furnished  in  the  concrete  work  of  a  garage,  it 
appeared  that  the  specifications  of  the  garase 
were  not  mentioned  in  plaintiff's  contract,  the 
court  did  not  err  in  refusing  to  permit  them 
to  be  introduced  in  evidence  to  show  that  the 
contract  had  not  been  carried  out  according  to 
the  specifications. 

[Ed.  Note. — Fbr  other  caaea,  see  Contracts, 
Cent.  Dig.  S§  1096,  1781-1784,  1788-1798.  1800, 
1811-1814,  1817,  1818 ;  Dec.  Dig.  .^=»349.] 

3.  Afpbai.  and  Ebbob  iS=>106S  —  Habmlkss 
Ebbob— Exclusion  or  Evidence. 

In  an  action  for  material  famished  and 
work  done  in  the  concrete  work  of  a  garage,  the 
exclusion  from  evid.ence  of  the  plans  of  the 
garage,  if  error,  was  harmless,  where  defendant 
was  permitted  to  testify  fully  aa  to  their  con- 
tents. 

[Ed.  Noter— IVtr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4195»  4200-4204,  4206;  Oea 
Dig.  «=9l058.] 

4.  contbacts  «=3l9&— buildirq  cohtsact— 
'  'Plan  ' '— Specificatio  ns. 

The  "plans"  of  a  building  are  not  In  the 
same  sense  or  to  the  same  extent,  to  be  con- 
sidered an  integral  part  of  the  contract  as  are 
the  "specifications."  Their  office  is  rather  to 
illustrate  and  explain  what  is  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  884-«89 ;   Dec.  Dig.  «=»199.] 

For  other  definitions,  see  Words  and  Piirases, 
First  and  Second  Series,  Plan.] 

5.  Btidbrcb  «=>4fi5  —  PaboIi  Btidbnok  — 
Buildino  Conxbact— Constbuction. 

Where  there  was  no  doubt  as  to  the  mean- 
ing of  the  word  "plans"  as  used  in  a  contract 
under  which  plaintiff  furnished  material  and 
performed  labor  in  cotnnection  with  the  con- 
struction ot  tiie  concrete  work  of  a  gara^,  the 
exclusion  of  evidence  to  show  the  meaning  of 
such  word  was  not  error. 

[E^.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2104;   Dee.  Dig.  «S3466.] 

6.  CoNTBAOTS  ®3o349— Labob  and  Matbbiai, 
—SPEcmOATiONB— Evidence. 

Where,  in  an  action  for  labor  performed 
and  material  furnished  in  connection  with  the 
construction  of  the  concrete  work  of  a  garage, 
it  appeared  that  the  specifications  of  the  build- 
ing were  not  part  of  plaintiff's  contract,  evi- 
dence that  the.  specifications  defined  what  con- 
stituted the  character  of  the  mixture  of  con- 
crete agreed  on  by  the  parties  was  properly 
stricken  out 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  fS  1006,  1781-178471788-1708,  1809, 
1811-1814,  1817,  1818;    Dec  Dig.  «=>349.] 

7.  Appeal  and  Ebbob  .  «=»1058  —  Habmusss 
Ebbob— Evidence. 

The  striking  out  of  such  evidence,  if  error, 
was  harmless,  where  evidence  was  admitted 
to  show  that  the  concrete  was  not  furnished  in 
the  precise  proportions  agreed  upon. 

[Ed.  Note.— For  other  cases,  se^  Appeal  and 
Error,  Cent.  Dig.  H  4195,  4200-4204,  4206;  Dec. 
Dig.  «=9l058.] 

8.  Appeal  and  Ebbob  ^=>21d— Pbesentation 
Below— Insteuctions. 

Where,  in  an  action  for  labor  performed 
and  moterials  furnished  in  connection  with  the 
concrete  work  of  a  garage,  the  court  instructed 
that  if  defendant  without  good  excuse  refused 
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payment,  this  justified  plaintiff  in  bringing  the 
suit,  ana  defendant's  counsel  made  no  request 
in  response  to  an  inquiry  from  the  court  wheth- 
er he  desired  any  farther  instructions,  error 
could  not  be  predicated  on  the  court's  failure 
to  emphasize  defendant's  alleged  rigbt  of  set-off. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»216;  Trial,  Cent  Dig.  {; 
627-641.] 

Appeal  from  Court  of  Oommon  Pleas,  York 
County. 

Assumpsit  by  the  Hartley-Zelgler  Company 
against  George  W.  Bacon,  to  recover  for  ma- 
terial furnished  and  work  and  labor  done. 
From  a  Judgment  for  plalntUf,  defendant  ap- 
peals.   Affirmed. 

From  the  record  It  appeared  that  this  was 
an  action  of  assumpsit  to  recover  for  materi- 
al furnished  and  work  done  under  two  agree- 
ments, In  which  defendant  undertook  to  pur- 
chase $5,000  worth  of  labor  and  concrete  ma- 
terial within  two  years,  and  the  plaintiffs 
agreed  to  furnish  the  same  at  certain  speci- 
fied prices.  The  statements  of  claim  set  up, 
Inter  alia,  that  on  April  2,  1909,  plaintiffs 
and  defendant  entered  Into  a  written  con- 
tract, whereby  It  was  agreed  that  defendant 
was  to  purchase,  or  cause  to  be  purchased, 
from  the  plaintiffs  $5,000  worth  of  concrete 
work  (labor  and  material) ;  that  plaintiffs 
were  to  buy  a  lot  of  ground  from  the  defend- 
ant for  a  consideration  of  $2,600,  and  In  the 
carrying  out  of  the  contract  one  half  of  the 
money  due  the  plaintiffs  from  the  defendant 
was  to  be  credited  on  the  purchase  price  of 
the  lot  and  the  other  half  paid  In  cash ;  that 
on  August  23,  1909,  it  was  further  agreed 
that  plaintiffs  should  furnish  material  for 
the  construction  of  the  concrete  and  cement 
work  in  the  erection  of  a  concrete  garage-  in 
York,  Pa.,  and  that  the  terms  of  payment 
were  to  be  the  same  as  under  the  agreement 
of  April  2,  1909;  that  In  pursuance  of  the 
agreement  plaintiffs  bad  furnished  to  the 
defendant  labor  and  material  to  the  amount 
of  $4,076.93,  and  this,  togetlier  with  Interest 
on  notes,  brought  the  total  amount  to  $4,088.- 
93;  that  the  plaintiffs  had,  up  to  the  bring-, 
ing  of  suit,  received  $l,276.3i3  on  account, 
leaving  a  balance  of  $2,812.60  stlU  due ;  that 
the  plaintiffs  had  demanded  from  the  defend- 
ants on  May  10,  1910,  a  balance  then  due 
under  the  contract  $768.60,  which  amount 
the  defendant  had  refused  to  pay,  and  still 
refuses  to  pay;  wherefore  It  was  assented 
that  the  defendant  Is  Justly,  legally,  and 
equitably  indebted  to  the  plaintiffs  in  the 
sum  of  $2,812.60,  with  Interest  thereon  from 
May  20,  1910.  The  affidavit  of  defense  de- 
nied every  material  averment  as  set  forth  in 
the  statements  of  claim,  but  admitted,  in  an 
evasive  manner,  that  the  work  was  done  In 
pursuance  of  the  two  agreements  of  April  2 
and  August  23,  1909.  It  set  up  that  none  of 
the  work  was  done  according  to  the  contract ; 
that  plaintiffs  had  agreed  to  do  the  work 
under  the  agreement  of  August  23,  1909,  ac- 
cording to  certain  plans  and  speclflcatious, 
and  alleged  set-offs  amounting  to  enough  to 


leave  a  balance  due  defendant  of  $3,347.84  on 
the  following  items:  For  defective  side- 
walks ;  for  failure  to  furnish  a  "one  to  six" 
mixture,  as  agreed  in  the  contract  of  August 
23,  1009;  for  overcharges;  for  defective 
work  on  the  garage;  for  failnre  to  complete 
the  garage ;  for  personal  properly  of  the  de- 
fendant retained  by  the  plaintiffs,  and  be- 
cause a  deed  for  the  property  mentioned  in 
the  agreement  of  April  2, 1909,  had  been  ten- 
dered to  the  plaintiffs;  and  for  taxes  paid 
on  said  property.  There  Is  no  dispute  about 
the  fact  that  the  two  agreements  of  April  2, 
1909,  and  August  23,  1909,  were  assented  to 
and  signed  by  both  parties  after  the  plans 
and  speciflcatlons  had  been  examined  and 
discussed  by  the  parties.  Nether  is  there 
any  dispute  as  to  the  fact  that  the  material 
and  labor  for  the  cement  work  on  the  garage 
was  furnl^ed  by  the  plaintiffs. 

The  testimony  In  behalf  of  the  plalntlfls, 
most  of  which  was  in  conflict  with  testimony 
of  the  defendant  brought  out  the  following 
facts:  Mr.  Hartley  refused  at  the  time  of 
the  drawing  up  of  the  agreement  of  August 
23,  1909,  to  incorporate  the  specifications  for 
the  garage  for  several  reasons,  one  of  them 
being  that  they  would  not  have  permitted 
him  to  charge  for  window  spaces,  eta,  as 
though  they  were  solid  walls,  and  another 
being  that  they  provided  for  a  different  mix- 
ture of  concrete  than  he  was  wUIlng  to  sup- 
ply. The  agreement  of  August  28,  1909,  Is 
as  follows: 

"York,  Pa.,  Aug.  28,  1909.  Mr.  CUsorge  W. 
Bacon,  York,  Pa.  Dear  Sirs:  We  hereby  pro- 
pose to  supply  all  stone,  sand  and  cement,  also 
cinder  to  be  used  in  floors,  for  the  construction 
of  the  following  described  concrete  and  cement 
work  to  be  used  in  the  erection  of  your  proposed 
gara«e  building  at  110  and  118  B.  Market  street, 
this  city,  upon  the  following  terms  and  condi- 
tions, you  to  construct  all  necessary  forms  and 
furnish  all  water  to  be  used  in  the  woi^:  1.  All 
f<yandation  work,  substantially  as  indicated 
on  plans  prepared  by  W'.  B.  Smith,  Jr.,  will  be 
put  into  such  forms  which  you  are  to  construct 
for  the  sum  of  three  dollars  ($3.<X))  per  perch, 
inserting  such  reinforcement  as  you  may  supply. 
2.  We  will  also  supply  and  put  into  such  fomn 
as  you  may  construct  for  the  walls,  a  first-cUaa 
concrete  in  proportion  of  1  to  6,  for  the  sum  of 
four  dollars  and  twenty-five  cents  ($4.25)  per 
cubic  perch,  inserting  all  neeessary  reinforce- 
ments as  yon  may  supply,  according  to  direc- 
tions and  leaving  such  provisions  for  setting  oi 
beams  and  connections  of  floor  members  as  ma; 
be  indicated  to  us  during  the  progress  of  the 
work.  8.  We  will  construct  a  nrst-class  4-iDch 
cinder  concrete  on  the  ground  to  grade  prepared 
by  you,  applying  to  it  a  1-inch  cement  topping 
with  drainage  inclines  arranged  to  suit,  for  ^e 
sum  of  five  cents  (.06)  per  square  foot  4.  w« 
will  also  supply  and  place  the  necessary  con- 
crete for  your  second  and  third  floors  as  indicated 
in  plans  referred  to,  for  the  sum  of  ten  cents 
(.10)  per  square  foot,  provided  yon  construct  all 
necessary  forms  and  supply  the  metal  reinforce- 
ment together  with  the  necessary  equipment 
and  services  for  elevating  material  from  the 
ground  to  the  respective  floors. '  The  terms  of 
payment  ere  as  the  work  is  completed  (ne-hall 
is  to  be  credited  on  purchase  money  of  lo| 
sitnated  in  west  end,  and  the  balance  to  be  paid 
tor  in  cash  or  its  equivalent. 

"Very  respectfully,    Hartley-ZeWer  Co., 
per  J.  W.  Hartley,  OSreaBurer. 
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There  was  practically  no  dispute  in  the 
lntnpretatl(»  of  tbe  contract  of  April  2, 
1909.  Verdict  for  plaintiff  for  ^,436.99,  and 
Judgment  thereon. 

Argned  before  BROWN,  C.  J.,  and  MBS- 
TREZAT,  P0TTE3R,  M0SCHZI8KBB,  and 
PKAZER,  JJ. 

W.  F.  Bay  Stewart  and  Logan  &  Logan, 
aU  of  York,  for  appellant  Henry  C.  Niles, 
lilcbael  S.  Niles,  Charles  A.  May,  and  George 
B.  Neff,  all  of  York,  for  appellee. 

POTTBR,  J.  [t]  In  the  first  assignment 
of  error  counsel  for  appellant  complain  of 
tbe  refusal  of  the  trial  conrt  to  withdraw 
a  jaror  and  continue  the  case,  when  it  ap- 
peared that  a  copy  of  certain  plans  were  not 
asked  for  by  the  plaintiff,  nor  were  they 
appeuded  to  the  declaration  filed  by  plaintiff. 
The  determination  of  this  question  was  with- 
in the  discretion  of  the  conrt  below,  and  we 
see  no  evidence  of  any  abuse  of  tttat  discre- 
tion. The  plaintiff  was  to  furnish  certain 
concrete  work  at  a. stipulated  price  per  cubic 
perch.  It  did  not  contract  to  build  a  garage, 
or  to  be  responsible  for  the  building.  The 
plans  were  to  be  used  to  indicate  where  the 
work  was  to  be  done,  but  the  specifications 
do  not  seem  to  have  been  mentioned  as 
forming  part  of  the  contract  Tbe  plaintiff's 
only  obligation  under  the  agreement  was  to 
furnish  the  concrete  material  for  the  build- 
ing according  to  the  directions  of  defendant 
and  to  put  a  "1  to  6"  mixture  in  the  walla. 
There  was  plenty  of  evidence  that  this  part 
of  tbe  contract  was  fulfilled.  Under  tbe  cir- 
comstances  the  refusal  of  tbe  court  below 
to  withdraw  a  juror  and  continue  the  case 
cannot  be  regarded  as  an  abuse  of  discretion. 
Tbe  first  assignment  of  error  is  therefore  dis- 
missed. 

[2,  SI  In  the  second,  third,  and  fourth  as- 
signments of  error  complaint  is  made  that 
the  trial  Judge  refused  to  admit  In  evidence 
the  plans  and  specifications  of  the  garage 
building,  for  the  purpose  of  showing  that  the 
contract  had  not  been  carried  out  in  accord- 
ance with  defendant's  construction  thereof. 
An  examination  of  the  second  contract, 
which  was  that  of  August  23d,  shows  that  the 
spedflcatlons  were  not  mentioned  therein  as 
part  of  the  undertaking  by  plaintiff.  Aside 
from  this,  we  do  not  see  that  the  refusal  to 
admit  them  in  evidence  resulted  in  harm  to 
tbe  defendant,  for  tbe  reason  that  he  was, 
perhaps,  improperly  permitted  to  testify  to 
their  contents,  and  that  the  contract  was 
to  be  performed  In  accordance  therewllh.  Of 
this  tbe  appellant  cannot  complain.  These 
assignments  are  therefore  dismissed. 

[4,  i]  Nor  is  there  any  merit  In  the  sug- 
gestion in  tbe  fifth  assignment  that  the  trial 
conrt  erred  in  rejecting  defendant's  offer  to 
prove  the  meaning  of  tbe  word  "i^ans"  as 
used  In  this  connection.  The  distinction  be- 
tween the  use  of  plans,  and  of  specifications, 
was  pointed  out  In  Knelly  v.  Howartb,  208 


Pa.  487,  57  Atl.  9S7.  It  was  there  suggested 
that  plans  are  not,  in  the  same  sense,  nor  to 
the  same  extent,  to  be  considered  an  inte- 
gral part  of  the  contract  as  are  tbe  evedfica- 
tions.  Their  ofiSce  is  rather  to  Illustrate  and 
explain  what  Is  to  be  done.  In  tbe  present 
case  tbe  offer  to  show  that  the  word  "plans" 
included  the  specifications  was  without  any 
sufi3cieut  basis,  and  was  not  Justified,  and  tt 
was  properly  excluded. 

[•,  7]  In  the  sixth  assignment,  it  is  alleged 
that  tbe  court  l>elow  erred  in  striking  out 
testimony  on  behalf  of  defendant,  which  as- 
serted that  the  specifications  defined  what 
constituted  the  character  of  the  mixture  of 
concrete  agreed  upon  by  the  parties.  As 
the  specifications  were  not  part  of  tbe  con- 
tract, it  was  immaterial  what  definition  as  to 
tbe  mixture  they  contained.  Furthermore, 
evidence  was  admitted  by  the  court  below  to 
show  that  the  concrete  was  not  furnished 
in  tbe  precise  proportions  which  had  been 
agreed  upon,  so  that  the  exclusion  of  the 
evidence  in  question  did  no  harm  to  the  de- 
fendaint 

[t]  Without  taking  up  in  detail  the  re- 
maining assignments  of  error,  it  is  sufficient 
to  say  that  in  none  of  them  do  we  find  any 
substantial  merit  We  are  satisfied  that  the' 
court  below  properly  submitted  to  the  Jury 
the  iiuestion  whether  the  defendant  willfully 
and  without  a  valid  excuse  declined  to  make 
payment  in  accordance  with  the  contract. 
He  pr(H>erly  instructed  the  Jury  that  if  the 
defendant  was  without  a  valid  excuse  for  re- 
fusing payment,  his  conduct  constituted  a 
breach  of  the  contract,  and  plaintiff  was 
Justified  in  bringing  Its  action  to  recover 
for  tbe  work  done,  and  the  materials  fur- 
nished, tn  accordance  with  the  prices  named 
In  the  contract  Tbe  suggestion  of  counsel 
for  appellant  that  the  court  did  not  sufilcient- 
ly  emphasize  defendant's  alleged  right  of 
set-off  is  without  force.  If  defendant  had  a 
valid  excuse  for  refusing  the  demand  of  the 
plaintiff  for  payment,  he  had  a  right  of  set- 
off. If  be  had  no  such  legal  or  valid  excuse 
for  refusing  payment,  he  would  have  no 
foundation  for  a  claim  of  set-off.  There  was 
no  occasion  for  the  court  in  its  charge  to 
give  separate  consideration  to  the  qne.stlon 
of  the  alleged  right  of  set-off.  Counsel  for 
the  defendant  did  not  seem  to  think  It  nec- 
essary at  the  time,  for  at  the  close  of  the 
charge,  when  the  trial  Judge  asked  whether 
counsel  desired  him  to  go  any  further  Into 
the  evidence,  the  record  does  not  show  that 
any  such  request  was  made.  The  trial 
Judge  was  clearly  right  in  refusing  to  give 
binding  instructions  in  fovor  of  defendant. 
It  appeared  from  the  evidence  that  plaintiff 
rescinded  the  contract,  and  its  action  w^as 
Justified,  if,  as  found  by  the  Jury,  the  de- 
fendant refused  to  pay  the  amount  due  to 
plaintiff  In  accordance  with  the  terms  of  the 
first  agreement 

Counsel  for  appellee  admit  that  a  slight  er- 
ror was  made  In  computing  the  amount  for 
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which  Judgment  was  entered.  This  error 
they  offered  to  correct  With  that  nnder- 
standlng,  the  assignments  of  error  are  all 
overruled,  and  the  Judgment  1b  affirmed. 


ATXBGANY    COUNTY     CJOM'RS    t.    HER- 
RING, Secretai7  of  State  Lunacy  Commis- 
sion. (No.  63.) 
(Court  of  Appeals  of  Maryland.    Dec.  4,  1915.) 
Insawe   Pkrsons   *=956— Indiqknt  iNaANEi— 
Stjppokt— Liability  ot  State. 

Acts  1914,  c.  778,  entitled  "An  act  to  ap- 
propriate •  »  •  8uma  of  money  to  the  coun- 
ty commissioners  of  A.  county  •  »  •  for  the 
support  •  *  •  at  SylTan  Retreat  of  depend- 
ent insane  persons  *  •  *  to  meet  the  dif- 
ference between  the  amount  paid  by  the  coun- 
ties •  ♦  ♦  and  the  actual  cost  of  supporting 
and  maintaining  such  persona  at  said  asylum, 
in  section  1  provides  that,  if  there  is  a  deficiency 
between  the  amount  paid  by  A.  county  and  other 
counties  and  the  actual  cost  of  supporting  such 
person,  the  deficiency  shall  be  reimbursed  by  the 
state.  Section  2  makes  appropriations  for  re- 
imbursement The  report  of  the  commissioners 
of  A.  county  sliowed  that  the  average  cost  of 
patients  was  considerably  in  excess  of  the  ?100 
which  counties  were  required  to  pay  by  Acts 
1910,  c.  716,  for  support  of  indigent  insane  per- 
sons. Held,  that  the  state  is  liable  for  the  dif- 
ference between  the  cost  of  maintaining  such  i>er- 
,  sons,  and  the  amount  paid  by  the  counties. 
[Ld.  Note. — ^For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  {  88 ;   Dec.  Dig.  «s>56.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Walter  I.  Dawklns,  Judge. 

"To  be  officially  reported." 

Petition  by  the  County  Commissioners  of 
Allegany  County,  Md.,  against  Dr.  Arthur  P. 
Herring,  Secretary  of  the  State  Lunacy  Com- 
mission of  the  State  of  Maryland.  From  an 
order  dismissing  the  petition,  relator  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Alfred  S.  Nlles,  of  Baltimore  (Walter  C. 
Cttpper,  of  Cumberland,  on  the  brief),  for  ap- 
pellant. Edgar  Allan  Poe,  of  Baltimore,  for 
appellee. 

BURKES,  3.  This  Is  an  appeal  from  an 
order  of  tlie  superior  court  of  Baltimore  city 
passed  on  the  13th  day  of  August,  1915,  dis- 
missing a  petition  for  mandamus  filed  by  the 
appellant  against  Arthur  P.  Herring,  the 
secretary  of  the  lunacy  commission  of  the 
state  of  Maryland.  The  object  of  the  peti- 
tion was  to  require  the  defendant  to  approve 
the  statement  submitted  to  blm  and  exhibited 
with  the  bin.  This  statement  will  be  present- 
ly referred  to.  The  defendant  demurred  to 
the  petition.  At  the  bearing  of  the  demurrer 
it  was  admitted  by  the  defendant,  as  stated 
in  the  record,  "that  all  the  facts  stated  In 
the  petition  are  true,  subject  to  their  legal 
relevancy,  and  agreement  in  open  court  that 
the  demurrer,  together  with  said  admission, 
shall  be  treated  as  an  answer.  If  required." 
The  court  sustained  the  demurrer,  and,  treat- 


ing It  as  an  answer  nnder  the  agreement, 
dismissed  the  petition,  and  from  this  actioa 
the  petitioner  has  appealed. 

Whether  the  state  is  liable,  under  Atts 
1914,  c  778,  to  the  peUticpter  for  the  sum  of 
$5,223.18  for  the  support  and  maintenance  of 
dependent  insane  persons  of  the  state  of 
Maryland  for  the  year  1914  treated  at  Sylvan 
Retreat,  in  Allegany  county,  as  shown  in  the 
statement  referred  to.  Is  the  sole  question 
presented  by  this  appeal.  The  question  Is  a 
narrow  one;  Its  determtnatlon  depending  up- 
on the  pr<^)er  Interpretation  of  the  statute. 
No  constitutional  question  is  involved;  the 
single  question  being  whether  the  state  by 
the  act  mentioned  has  Imposed  this  liability 
upon  Itself.  If  it  intended  to  do  so,  there  is 
no  reason  why  the  writ  of  mandamus  should 
not  have  issued  as  prayed. 

In  the  construction  of  the  act  the  court 
must  endeavor  to  ascertain  the  intention  of 
the  Legislature,  and  this  intention  may  be 
gathered  not  merely  from  the  language  of 
the  enactment,  but  also  from  the  causes 
.which  prompted  its  passage  and  from  sur- 
rounding circumstances,  existing  at  the  time, 
or,  as  was  said  in  Canal  Co.  v.  Railroad  Co., 
4  GUI  &  J.  152: 

"Statutes  should  be  construed  with  a  view  to 
the  original  intent  and  meaning  of  the  makers, 
and  such  construction  should  be  put  upon  them 
as  best  to  answer  that  intention,  which  may  be 
gathered  from  the  cause  or  necessity  of  making 
the  act,  or  from  foreign  circumstances,  and, 
when  discovered,  ought  to  be  followed,  although 
such  construction  may  seem  to  be  contrary  to 
the  letter  of  the  statute." 

The  act  under  consideration  will  be  ex- 
amined in  the  light  of  these  principles.    It 

Is  entitled: 

"An  act  to  appropriate  certain  sums  of  money 
to  the  county  commissioners  of  Allegany  coun- 
ty, Maryland,  for  the  support  and  maintenance 
at  Sylvan  Retreat  of  dependent  insane  persons 
of  Maryland,  to  meet  the  difference  between  the 
amount  paid  by  the  counties  of  Maryland  and 
the  actual  cost  of  supporting  and  maintaining 
such  persons  at  said  asylum. 

The  first  section  Imposes  the  duty  upoa 
county  commissioners  to  keep  minute  and 
accurate  account  of  all  moneys  received  and 
disbursed  for  the  support  and  maintenance 
of  dependent  Insane  persons  of  Maryland  in 
their  charge  at  Sylvan  Retreat,  and  at  the 
end  of  the  years  1914  and  1915  shall  prepare 
a  complete  statement  thereof — 
"which  shall  be  submitted  to  the  secretary  of  the 
lunacy  commission,  and  upon  his  approval  of 
the  same  and  it  shall  appear  that  there  is  a  de- 
ficiency between  the  amount  paid  by  Allegany 
county  and  other  counties  of  Maryland  and  the 
actual  cost  of  supporting  and  maintaining  such 

gersons,  the  said  deficiency  shall  be  reimbursed 
y  the  state." 

The  sum  of  $10,000  or  so  much  thereof  as 
might  be  necessary  is  appropriated  by  sec- 
tion 2  of  the  act — 

"to  the  county  commissioners  of  Allegany  county 
to  pay  for  any  and  nil  deficiencies  arising  from 
the  support  and  maintenance  of  dependent  in- 
sane persons  of  Maryland,  approved  and  ascer- 
tained as  provided  in  the  above  section,  for  the 
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year  1914,  and  a  like  sum  <A  $10,000  for  the  year 
ldl5,  or  BO  much  thereof  as  may  be  neceasaryt 

and  the  comptroller  of  the  treasur;^  be  and  he  is 
hereby  authorized  and  directed  to  issue  hia  war- 
rant upon  the  treaanier  for  such  omoonta,  and 
payable  to  the  said  commiaeioaera  apon  the  pro- 
duction of  the  required  approval  and  certifica- 
tion of  the  correctness  of  the  account." 

The  account  verified  by  affidavit  for  all 
HHXieys  received  and  disbursed  by  the  county 
commisslonera  of  Allegany  county  for  the 
support  and  maintenance  of  dependent  In- 
sane persons  of  Maryland  from  January  1, 
1914.  to  January  1,  1915,  was  presented  to 
tbe  defendant,  and  upon  the  advice  of  the 
Attorney  General,  and  in  which  he  concurred, 
he  refused  to  approve  the  account  The  a(^ 
count  complies  with  tbe  requirements  of  tbe 
act,  and  no  exception  is  made  to  It  It  shows 
that  tbe  total  cost  of  supporting  and  main- 
taining said  patients  at  Sylvan  Retreat  for 
the  year  1914  was  $15,185.31.  We  quote  as 
follows  from  the  account: 

"Average  dally  number  ot  patient*  at 
Sylvan  Retreat  during  tbe  year  1914, 
84.86;  maintained  at  said  Institution 
during  said  year  at  a  total  net  coat  ot 
tl3,710.05,  makes  an  average  cost  of  eacb 
patient  tor  aald  year  tbe  sum  ot |  161  56 

"Amount  paid  by  Allegany  county  and 
otber  counties  ot  Marylaad  to  tbe  state 
for  support  and  malntenanoe  ot  Insane 
paUents    100  00 


"Deficiency  per  patient  suffered  by  Al- 
legany county  ; $     CI  W 

"Deficiency  based  on  a  dally  average  at> 
tendanoe  at  said  Institution  during  said 
year  ot  84.86  patients,  at  the  sum  ot 
IS1.56  each,  amounts  to  a  total  deficien- 
cy suffered  by  Allegany  county,  and  for 
wblch  It  claims  reimbursements  undar 
cbapter  778  ot  tbe  Acts  of  1914,  ot |S,m  98" 

It  thus  appears  that  the  claim  made  Is 
for  a  defideney  of  $61.56  per  patient  for  the 
actual  cost  of  supporting  and  maintaining 
dependent  insane  persons  of  Maryland  at 
Sylvan  Retreat  That  the  other  counties  of 
the  state  paid  flOO  per  patient  for  the  sup- 
port and  maintenance  of  insane  patients  in 
state  hospitals  was  taken  as  an  essential  fact 
in  the  ascertainment  of  this  deficiency 

Under  Acts  1910,  c.  715,  the  amount  re- 
quired to  be  paid  by  the  counties  for  the 
support  of  such  an  insane  person  in  state  in- 
stitutions was  $100,  and  the  remaining 
amount  required  for  the  board,  care,  and 
treatment  of  such  an  insane  person  was  pay- 
able by  the  state.  It  could  not  be  and  is  not 
claimed  that  under  the  system  adopted  by  the 
state  for  the  care  of  its  dependent  insane  by 
that,  and  prior  acts,  this  claim  could  t>e 
maintained.  But  it  appears  to  us  that  it 
was  the  evident  intention  of  Acts  1914,  c. 
778,  to  recognize  Sylvan  Retreat — an  Insane 
asylum  owned  and  controlled  by  Allegany 
cotmty — as  a  proper  place  In  which  dependent 
insane  persons  of  Maryland  might  be  confin- 
ed for  care  and  treatment,  and  that  a  por- 
tion of  the  cost  of  their  support  and  main- 
tenance should  be  paid  by  the  state,  and  for 


that  purpose  an  appropriation  was  made  for 
the  years  1914  and  1915.  Tbe  amount  of  the 
state's  liability  was,  as  declared  by  the  act, 
to  be  "a  deficiency  between  the  amount  paid 
by  Allegany  county  and  other  counties  of 
Maryland  and  the  actual  costs  of  support- 
ing alid  maintaining  such  persons."  TUs 
deficiency,  by  reference  to  the  provisions  of 
tbe  public  law  and  by  the  account  directed  by 
Ihe  act  to  be  submitted  to  the  secretary  of 
the  lunacy  comml.sslon  of  the  state,  is  readily 
ascertainable.  This  construction  gives  ef- 
fect to  the  intention  of  the  Legislature,  Snd 
it  does  no  injustice  to  the  state,  which  pays 
mudi  more  per  capita  than  is  cliarged  in  this 
account  It  would  be  a  narrow  and  un- 
reasonable construction  to  hold  that  the  only 
dependent  Insane  for  which  Allegany  coun- 
ty should  be  paid  smythlng  under  the  act 
were  those  sent  from  other  counties  of  the 
state  to  Sylvan  Retreat  It  follows  from 
this  ccmclusion  that  tbe  order  from  which 
this  appeal  was  taken  must  be  reversed. 

Order  reversed,  with  costs,  and  cause  re- 
manded, with  costs  to  appellant 


UNITED  BTS,  ft  ELECTRIC  CO.  OF  BAL- 
TIMORE V.  STATE,  to  Use  of  MANTIK. 
(No.  20.) 

(Court  of  Appeals  of  Maryland.    Dee.  2,  1915.) 

1.  Strxet   Railboadb  e=>in  —  CoixisioN 
WITH  TancK— Negligenck  and  Contbibu- 

TOBT    NeGLIOXNCK — QUKSTION    rOB   JUBY. 

Questions  of  negligence  and  contributory 
neglisence  in  tbe  collision  of  a  street  car  and 
motor  truck  at  a  crossing,  held  under  tbe  evi- 
dence for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  239-257;    Dec  Dig.  (S=> 

2.  Stbeuct  Raxlboads  iS=»8D— Cbossino  Aooi- 
DENTS— Mutual  Rights  and  Duties. 

The  rights  of  operators  of  a  street  car  and 
of  a  motor  truck  to  use  of  the  street  at  a  cross- 
ing are  coextensive,  and  their  duties  ^  to  ob- 
aervance  of  precautions  against  injur;  are 
reciprocal. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  !{  193, 195 ;  Dec.  Dig.  <S=>85.] 

3.  Stbebt   Railboads   «=>117   —   ComtsioN 
WITH  Tbdck— Question  fob  Juby. 

In  view  of  positive  testimony  of  several  wit- 
nesses that  the  electric  street  car  ran  into  the 
motor  truck,  held  the  question  of  which  ran  in- 
to the  other,  was  for  the  jury,  notwithstanding 
the  position  into  which  the  car  was  forced,  and 
that  one  on  the  truck  was  thrown  under  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f{  289-257;  Dec.  Dig.  <»3> 
117.1 

4.  Evidence  «=»53!?— Testimont  as  a  Wholb 
— Seoreoatino  Pabt. 

The  court  will  not  neutralise  the  effect  and 
clear  meaning  of  a  witness'  testimony  aa  a 
whole,  that,  as  repeatedly  stated,  the  use  of 
the  brake  would  not  have  enabled  him  to  stop 
the  truck  in  a  place  of  safety,  by  segregating 
and  giving  decisive  force  to  an  expression — 
that  the  truck  could  have  been  stopped  within 
two  feet  by  use  of  the  brake— which  may  be 
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mippoKd  to  TBiT  from  the  general  idea  sooght 
to  be  conveyed. 

[Bd.  Note.— For  other  easee,  see  HSrldence,  Cent. 
Dig.  i  2437;  Dec.  Dig.  «=>5S8;  Witneues,  Cent. 
Dig.  }  ue4.] 

6.  TkIAL  «=»262— iNBTBtrCTJONS— APPUOABU.- 
ITT. 

There  being  no  evidence  to  support  the 
main  theory  of  a  requested  instruction,  a  spe- 
cial exception  on  tiiat  ground  is  properly  sus- 
tained. 

[Bd.  Note.— For  other  caies,  see  Trial,  Cent.  Dig. 
U  SOS,  S96-«12 ;    Dec.  Dig.  «=>262.} 

Q.  Tbial  «=»286— Ihstbuotion»— Unoebtaih- 

TT— CUBK— INSTEUCTIONS  OF  OtHSB  PABTT. 

Any  question  as  to  who  was  meant  by  "per- 
son accompanying"  in  plaintiff's  granted  instouc- 
tlon,  in  an  action  for  death  of  a  child  riding 
with  his  f^randfather  and  the  chauffeur,  permit- 
ting verdict  for  plaintiff  if  the  accident  could 
not  have  been  avoided  by  ordinary  care  of  the 
"person  accompanying"  the  child,  was  answered 
by  defendant's  granted  instruction  that,  if  the 
child  was  riding  in  company  with  the  chauffeur" 
with  hia  father's  consent,  negligence  of  the 
chauffeur  would  entitle  defendant  to  a  verdict. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent.  Dig. 
Si  706-713,  715,  716.  718;    Dec.  Dig.  e=s2»6.} 

7.  EviDKNOB  «=>4B2  —  Opinions  —  (Spekd  of 
Cab. 

Witnesses  may  give  descriptions  of  the  high 
rate  of  speed  at  which  an  electric  street  car 
approached  a  .crossing. 

[Ed.  Note. — For  other  cases,  see  Bvidenoe,  Cent. 
Dig.  J  2270;     Deo.   Dig.  «=»492.] 

8.  Dbath    «s»64— Damaobs— Bvidbncb. 

That  plaintiff  had  younger  children  than 
the  one  killed,  of  whom  deceased  took  care  after 
school  hours,  thus  saving  the  expense  of  an  at- 
tendnntj  and  allowing  the  mother  to  do  work 
for  plaintiff,  is  admissible  on  the  question  ot 
damages. 

[Ed.  Note— For  other  cases,  see  Death,  Cent.  Dig. 
i  83;    Dec.  Dig.  «=96t.] 

Appeal  from  Court  of  Common  Pleas  or 
Baltimore  City;   Walter  I.  Dawkins,  Judge. 

"To  be  oflSdally  reported." 

Action  by  the  State  of  Maryland  to  the 
use  of  William  B.  Mantlk,  against  the  Unit- 
ed Railways  &  Electric  Company  of  Balti- 
more. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  BOTD,  0.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTlSON,  UR- 
NBR,  and  STOCKBRIDGB,  JJ. 

Albert  R.  Stuart  and  Arthur  L.  Jackson, 
both  of  Baltimore  (Lee  S.  Meyer,  ot  Balti- 
more, on  the  brief),  for  appellant  George 
Moore  Brady,  of  Baltimore  (William  Mllnes 
Maloy  and  Joseph  William  Tewes,  both  of 
Baltimore,  on  the  brief),  for  appellee. 


URNER,  J.  The  nine  year  old  son  of  the 
equitable  plaintiff  was  killed  In  a  collision 
between  his  father's  motor  truck,  on  which 
he  was  riding,  and  an  electric  car  of  the  ai>- 
pellant  railway  company.  The  accident  oc- 
curred on  Seventh  street  in  Hlghlandtown 
about  6:30  o'clock  on  the  afternoon  of  June 
20,  1814.  As  the  motor  truck  entered  Sev- 
enth street  from  Claremont  street  on  the 
west,  it  was  struck  by  the  electric  car  as  it 
was  passing  In  a  southerly  direction,  and 
the  little  boy,  who  had  occupied  a  place  be- 


tween his  grandfather  and  the  diauffeur  on 
the  seat  of  the  truck,  was  thrown  under  the 
wheels  of  the  car. 

The  principal  questions  in  the  case  are: 
First,  whether  there  Is  legally  sufficient  evi- 
dence to  show  that  the  collision  was  due  to 
any  negligence  chargeable  to  the  railway 
company;  and,  secondly,  whether  the  proof 
justlfles  a  Judicial  determination  that  tb« 
chauffeur  operating  the  truck  was  guilty  of 
contributory  negligence. 

No  evidence  was  offered  by  the  defendant, 
and  there  is  no  contradiction  in  the  testi- 
mony as  to  the  facts  of  the  case.  The  motor 
trudt,  weighing,  with  its  load  of  canned 
tomatoes,  upwards  of  seven  tons,  was  being 
driven  at  a  moderate  speed  as  it  approached 
the  place  of  the  accident  It  was  the  pur- 
pose of  the  chauffeur  to  turn  north  on  Sev- 
enth street  after  entering  it  from  Olaremcmt 
street,  which  terminated  at  that  point  In 
order  to  accomplish  this  movement  he  in- 
tended to  drive  across  the  electric  railway 
track,  which  was  located  along  the  middle 
of  Seventh  street,  and  then  proceed  north- 
wardly on  the  right-hand  side  of  that  thor- 
oughfare. As  he  was  nearlng  Seventh  street 
he  sounded  his  bora  and  reduced  the  speed 
of  the  truck.  There  were  trees  along  the 
sidewalk  on  tiie  west  side  of  Seventh  street, 
to  the  north,  which  obstructed  bis  view  of 
the  track  in  that  direction.  The  first  op- 
portunity be  had  to  look  northwardly  along 
the  track  was  when  the  front  wheels  of  the 
motor  truck  were  passing  over  the  gutter 
extending  across  the  end  of  Claremont  street, 
and  when  the  forward  end  of  the  truck  was 
distant  only  6  or  7  feet  from  the  west  side 
of  the  railway.  The  chauffeur  then  for  the 
I  first  time  saw  an  electric  car,  with  a  second 
one  attacihed,  coming  southwardly  towards 
the  crossing  at  high  speed.  The  leading  car 
was  then  approximately  44  feet  from  the 
point  at  which  the  truck  was  about  to  cross. 
No  signal  of  the  approach  of  the  cars  had 
been  given,  and  no  attempt  appears  to  have 
been  made  to  lower  the  excessive  speed,  as 
shown  by  the  proof,  at  which  they  were  mov- 
ing. In  an  effort  to  avoid  a  collision  the 
chauffeur  turned  the  motor  truck  towards 
the  south,  but  its  momentum,  which  he  said 
there  was  not  time  enough  to  overcome  with 
the  brake,  carried  it  partly  over  the  west 
rail  of  the  track  and  the  foremost  car  struck 
it  in  the  region  of  the  left  front  wheel.  The 
forward  portion  of  the  car  was  thrown  off 
the  track  as  a  result  of  the  Impact,  the  rear 
wheels  remaining  on  the  rails.  After  the  col- 
lision the  front  of  the  car  rested  against  a 
trolley  pole  to  the  east  of  the  track  and 
about  17  feet  distant  The  rear  car  was 
not  derailed.  The  cars  were  In  charge  of  a 
motorman  and  shopman  who  hurriedly  left 
the  scene  of  the  accident  immediately  after 
its  occurrence. 

[1]  Upon  the  facts  thus  detailed  the  court 
could  not  rightfully  declare  either  the  ab- 
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sence  ot  primary,  or  tlie  presenoe  of  con- 
trlbutory,  negligence.  To  bold  &b  a  matter 
of  law  that  the  miming  of  the  electric  can 
over  the  street  crossing  In  question,  at  the 
Immoderate  speed  shown  by  the  eTldence, 
and  without  warning  of  their  approach,  was 
not  an  act  of  negligence,  or  that  it  had  no 
cansal  relation  to  the  collision,  would  be 
manifestly  improper;  and  there  was  certain 
ly  no  each  obvious  and  conclusive  want  of 
care  and  prudence  in  the  conduct  of  the 
chauffeur  as  to  Justify  the  withdrawal  of 
that  issue  from  the  consideration  of  the 
Jury. 

[2]  The  respective  rights  of  the  operators 
of  the  electric  cars  and  the  motor  track  to 
the  use  of  the  street  were  coextensive,  and 
their  duties  in  reference  to  the  observance  of 
precautions  against  injury  were  reciprocal. 
United  Rys.  Co.  v.  Watklns,  102  Md.  267,  62 
Atl.  234;  Cooke  v.  Balto.  Traction  Co.,  80  Md. 
554,  31  Atl.  327.  It  was  Just  as  incumbent 
upon  the  motorman  to  exercise  due  care  in 
running  the  cars  over  the  crossing,  as  it  was 
upon  the  chauffeur  to  act  prudently  In  the 
management  of  the  motor  track  as  it  drew 
near  to  that  place  of  possible  danger.  A  due 
regard  for  the  interests  of  those  having  an 
equal  right  to  the  use  of  the  crossing  requir- 
ed that  the  usual  signal  should  have  be^i 
given  as  the  cars  approached  the  Junction  of 
the  streets,  and  that  their  speed  should  have 
been  reduced  and  under  ready  control,  es- 
pecially as  the  presence  of  trees  in  foliage 
obstructed  the  view  of  the  track  from  the 
position  which  the  drivers  of  motor  trucks 
and  other  vehicles  are  accustomed  to  occupy. 
If  snch  a  degree  of  care  had  been  observed 
In  the  operation  of  the  cars,  it  appears  rea- 
sonably probable,  from  the  evidence,  that  the 
collision  would  have  been  obviated.  When 
the  chauffeur  could  for  the  first  time  see  the 
cars,  and  when  the  motorman  first  saw,  or 
could  have  seen,  the  motor  truck,  the  cars 
were  distant  about  44  feet,  and  the  truck 
not  over  7  feet,  as  already  noted,  from  the 
point  where  they  would  collide  unless  the  on- 
ward course  of  either  the  cars  or  the  truck 
was  arrested.  The  absence  of  any  warning 
signal  of  the  cars'  approach  might  naturally 
have  induced  the  chauffeur  to  proceed  fur- 
ther than  he  would  otherwise  have  gone  to- 
wards the  crossing,  and  the  "full  speed,"  as 
described  by  one  of  the  witnesses,  at  which 
the  cars  were  moving,  doubtless  made  It  im- 
possible for  the  motorman  to  prevent  the 
collision,  by  checking  the  motion  of  the  cars 
in  the  time  and  space  available,  after  the 
danger  became  apparent  As  the  case  is 
presented  by  the  record  we  can  have  no 
doubt  that  the  Issues  ot  primary  and  con- 
trlbDtory  negligence  were  questions  of  fact 
for  the  Jury,  and  that  they  should  not  be 
determined  as  a  matter  of  law  by  the  court 
Consolidated  By.  Co.  v.  Blfcowltz,  88  Md. 
842,  43  Atl.  762. 

£1]  It  is  insisted  <m  behalf  of  the  defend- 


'  ant  that  the  chauffeur  saw  the  oncoming  cars 
when  the  truck  was  in  a  position  of  safety 
and  under  such  control  that  it  could  have 
been  stopped  tn  time  to  avoid  the  accident, 
and  that  it  was  driven  onward  in  the  hope 
that  it  might  clear  the  crossing  ahead  of  the 
cars.  Upon  this  theory  as  to  the  facts  it  is 
urged  that  the  speed  of  the  cars,  and  the 
failure  of  the  motorman  to  give  signals,  did 
not  constitute  the  proximate  cause  of  the  col- 
lision, and  hence  should  be  disregarded  as 
a  ground  of  liability.  The  position  into 
which  the  front  car  was  forced,  and  the  fact 
that  the  child  was  thrown  under  the  car,  are 
circumstances  which  are  said  to  support  the 
view  that  the  truck  ran  into  the  side  of  the 
car  as  the  result  of  an  attempt  by  the  chaf- 
feur  to  drive  over  the  track  before  the  car 
reached  the  crossing,  and  of  a  miscalculati<» 
on  his  part  as  to  the  time  available  for  that 
purpose.  The  difficulty  with  this  theory  is 
that  in  order  to  ad<%)t  it,  as  legally  oontrol- 
Ung  in  the  case,  we  should  liave  to  igncHre 
the  positive  proof  to  the  contrary.  The 
chauffeur  and  other  witnesses  testified  ex- 
pUdtly  that  the  car  c(^llded  with  the  left 
side  of  the  track  as  the  latter  was  being  turn- 
ed to  the  right.  It  would  be  competent  for 
the  Jury,  in  reaching  its  conclusion,  to  con- 
sider the  particular  conditions  to  whldi  the 
defendant  refers,  but  they  are  not  sufiiciently 
convincing  to  be  regarded  by  the  court  as 
determining  factors  in  the  case  and  as  de- 
stroying the  probative  force  of  the  testimony 
given  by  the  eyewitnesses. 

[4]  Upon  the  question  as  to  the  ability  of 
the  chauffeur  to  avoid  the  collision  by  arrest- 
ing the  movement  of  the  motor  track  after  he 
saw  the  cars  approaching,  the  defendant  re- 
lies upon  testimony  by  the  chauffeur  to  the 
effect  that  the  front  wheels  of  the  truck  were 
in  the  gutter  on  the  west  aide  of  Seventh 
street  when  he  first  observed  the  cars,  and 
that  the  track  could  have  been  stopped  with- 
in "2  feet"  by  the  use  of  the  emergency  brake. 
This  was  a  part,  but  it  was  not  the  whole  of 
the  chauffeur's  testimony  on  that  subject 
He  repeatedly  stated  that  the  use  of  the 
brake  would  not  have  enabled  him  to  stop 
the  truck  in  a  place  of  safety.  By  his  esti- 
mate the  distance  from  the  middle  of  the 
gutter  to  the  west  rail  of  the  track  was  4 
or  5  feet,  and  the  track  extended  3  or  4  feet 
beyond  the  front  axle.  The  point  he  was 
trying  to  emphasize  was  that  the  truck  was 
too  near  the  railway  for  him  to  avoid  a  col- 
lision by  using  the  brake,  although  he  did 
use  It  as  a  last  resort,  and  that  the  only  way 
by  which  he  could  hope  to  prevent  the  ac- 
cident was  to  swing  the  truck  around  to  the 
side.  This  being  the  clear  meaning  of  his 
testimony  as  a  whole,  we  ought  not  to  neu- 
tralize its  effect  by  segregating  and  giving 
decisive  force  to  an  expression  which  may  be 
supposed  to  vary  from  the  general  idea 
sought  to  be  conveyed.  It  appears  from  the 
affirmative  and  uncontradicted  evidence  in 
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the  case  that  the  chauffeor  made  prompt 
and  strenuona  efforts  to  ay«ld  the  collision 
as  soon  as  he  was  aware  of  the  danger,  and 
we  conld  not  Justly  hold,  upon  this  record, 
that  he  was  guilty  of  negligence  contributing 
to  the  unfortunate  event  There  Is  no  promi- 
nent and  decisive  act  of  negligence  proved, 
In  reference  to  the  chauffeur's  conduct,  which 
would  require  such  a  conclusion.  United 
Rys.  Co.  V.  Ward,  118  Md.  655,  7T  Atl.  593 ; 
Taxloab  Co.  of  Balto.  v.  Emanuel,  125  Md. 
259,  93  Atl.  807. 

The  court  below  refused  to  grant  Instruc- 
tions to  the  Jury,  as  proposed  In  varying 
forms,  by  the  defendant's  first,  second,  third, 
sixth,  seventh,  eighth,  eighteenth,  and  nine- 
teenth prayers,  that  there  was  no  legally 
BufBcient  evidence  to  entitle  the  plaintiff  to 
recover,  or  to  show  that  the  accident  was 
caused  by  any  negligence  of  the  defendant's 
employes;  and  declaring  also  that  contribu- 
tory negligence  on  the  part  of  the  chauffeur 
was  established  by  the  proof.  In  this  ruling 
we  fully  concur. 

The  defendant's  fourth  and  fifth  prayers 
sought  to  have  the  Jury  Instructed  that  there 
was  no  legally  sufHcient  evidence  to  show 
that  after  the  truck  reached  a  point  of  dan- 
ger, the  motorman  in  charge  of  the  cars 
could  have  prevented  the  collision  by  the  use 
of  ordinary  care,  and  the  verdict  should 
therefore  be  for  the  defendant  This  prayer 
was  Inappropriate  to  the  proven  facts,  and 
its  rejection  was  clearly  proper. 

The  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, and  fonrteenth  prayers  of  the  defend- 
ant were  granted.  They  fully  and  correctly 
submitted  the  Issues  of  primary  and  contrib- 
utory negligence  to  the  Jury. 

[S]  There  was  no  evidence  to  support  the 
main  theory  of  the  defendant's  fifteenth 
prayer,  and  a  special  ezcepti<m  on  that 
ground  was  properly  sustained. 

By  Its  sixteenth  prayer  the  defendant  ask- 
ed a  direction  that  a  verdict  be  rendered  in 
Its  favor  if  the  Jury  found  that  the  collision 
was  caused  by  the  failure  of  the  chauffeur 
to  apply  his  emergency  brake  when  he  first 
saw  the  cars  approaching.  The  testimony  of 
the  chauffeur  was  emphatic  and  undenled  to 
the  contrary,  and  his  instant  and  diligent 
effort  to  escape  the  danger  Indicates  that  be 
was  anxious  to  employ  the  most  practicable 
means  to  that  end.  Under  such  circumstanc- 
es, and  upon  the  evidence  before  as.  It 
could  not  fairly  be  held  that  the  chauffeur's 
decision.  In  the  stress  of  the  emergency  by 
which  he  was  snddaily  confronted,  to  use  the 
steering  wheel  instead  of  the  braise  to  ac- 
complish the  object  for  which  he  was  striving, 
should  be  treated  as  a  controlling  factor  in 
the  determination  of  the  question  as  to  the 
right  of  recoveiy. 

[8]  Two  instructions  were  granted  at  the 
Instance  of  the  plaintiff.  The  first  permitted 
a  verdict  in  his  favor  if  the  Jury  should  find 
that  the  death  of  bis  son  resulted  from  the 


want  of  ordinary  care  on  the  part  of  the  de- 
fendant's motorman,  provided  It  were  found 
that  the  accident  could  not  have  been  avoided 
by  the  exercise  of  such  care  by  the  child  as 
might  be  reasonably  expected  from  one  of 
his  age,  or  by  the  use  of  ordinary  care  and 
caution  by  the  "person  accompanying"  the 
child.  While  both  the  grand&ther  of  the 
Utfile  boy  and  the  chauffeur  were  with  him  at 
the  time  of  the  accident  any  question  whicb 
might  have  arisen  In  the  minds  of  the  Jury 
as  to  who  was  intended  by  the  prayer  as  the 
"person  accompanying"  him,  would  have  been 
answered  by  a  granted  prayer  of  the  defend- 
ant which  instructed  the  Jury  that  if  the 
chauffeur  was  guilty  of  negligence  directly 
contributing  to  the  accident,  and  if  the  son 
of  the  plaintiff  was  riding  in  the  truck  at 
the  time  "in  company  with  the  chauffeur," 
and  with  the  consent  of  his  father,  then  the 
negligence  of  the  chauffeur,  if  found,  would 
entitle  the  defendant  to  a  verdict  No  crit- 
icism of  the  plaintiff's  prayers  in  other  re- 
spects was  suggested  in  the  argument  and 
we  do  not  think  they  were  open  to  any  valid 
objection. 

[7]  There  are  six  exceptions  yet  to  be  dis- 
posed of,  relating  to  the  admissibility  of  cer- 
tain testimony.  The  first,  second,  and  third 
refer  to  descriptions  of  the  high  rate  of  speed 
at  which  the  cars  were  traveling  as  they  ap- 
proached the  place  of  the  collision.  The 
propriety  of  the  admission  of  this  testimony, 
as  given  by  the  witnesses  of  the  accident,  is 
fully  supported  by  the  ruling  of  this  court 
in  United  Bys.  Co.  v.  Ward,  113  Md.  649,  77 
Atl.  593. 

The  testimony  to  which  the  fourth  and 
fifth  exceptions  were  reserved  was  subse- 
quently stricken  out  by  the  court  on  its  own 
motion. 

[t]  The  sixth  exception  was  taken  to  the 
action  of  the  court  In  allowing  the  plaintiff, 
over  the  defendant's  objection,  to  state  the 
number  and  ages  of  his  other  children.  It 
was  the  evident  purpose  of  this  testimony,  In 
connection  with  that  which  Immediately  fol- 
lowed, to  show  that  the  plaintiff  had  smaller 
children  who,  in  the  lifetime  of  the  deceased 
son,  had  been  Intrusted  to  bis  care  after 
school  hours,  the  expense  of  an  attendant  be- 
ing thus  saved  and  the  mother  left  free  dur- 
ing that  period  to  aid  her  husband  at  his 
canning  factory.  The  facts  thus  proven  were 
directly  pertinent  to  the  question  as  to  the 
extent  of  the  pecuniary  loss  sustained  by  the 
plaintiff  In  consequence  of  his  son's  death, 
and  as  the  right  of  action  In  such  cases  Is 
based  upon  the  theory  that  recovery  Is  limit- 
ed to  a  loss  of  that  character,  we  see  no  rea- 
son why  the  evidence  excepted  to,  when  of- 
fered for  the  spedflc  purpose  mentioned, 
should  be  excluded.  Code,  art  67,  sec.  2; 
B.  ft  O.  B.  B.  Co.  V.  Coughlan,  24  Md.  84, 
87  Am.  Dec.  600;  Agricultural  ft  Mechanical 
Ass'n  V.  Carty,  71  Md.  100,  18  Atl.  37, 17  Am. 
St.  Bep.  507 ;  Tucker  v.  Johnson,  89  Md.  478, 
48  AU.  778,  44  Atl.  1004,  46  L.  B.  A.  181; 
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Elder  T.  B.  &  O.  R.  R.  Co.,  126  Ud.  497,  86 
6C 
Judgment  affirmed,  witb  costs. 


JERVIS  ▼.  JERVIS  et  al.    (No.  17.) 
'Court  of  Appeals  of  Maryland.    Dec  1,.  1915.) 

.  TBrnsTS  iS=>56— Creation— Pbaud. 

In  a  suit  to  set  aside  a  trust  deed  executed 
by  complainant  on  the  groond  that  it  was  pro- 
cured by  fraud,  misreprcaentatioii,  and  undue 
influence,  evidence  held  insufBoient  to  establish 
the  invauditr  of  the  deed. 

[Ed.  Note.— S'or  other  cases,  see  Trusts,  Cent. 
Dig.  I  76;    Dea  Dig.  «=956.] 

2.  Tbusts  ig=956  —  Vauditt  —  Buedbn  of 

Pboof. 

Where  a  widow  created  a  trust  for  life  the 
income  of  the  trust  fund  to  be  paid  to  her  with 
remainder  to  the  trustee  and  others,  the  gift, 
-while  prima  faeie  void  as  to  the  trustee  and 
those  standing  in  a  confidential  relation,  must 
be  nphdd,  where  the  trustee  has  sustained  the 
bnrden  of  proof  and  shown  that  the  deed  was 
the  deliberate  and  unbiased  act  of  the  widow, 
and  for  her  benefit  and  protection. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  76;   Dec.  Dig.  <$=3a«.l 

Appeal  from  ClrcHlt  Court  No.  2  of  Balti- 
more City ;  Chaa.  W.  Heulsler,  Judge. 

Bill  by  Mary  C.  Jerrls  against  Charles 

A.  Jervls  and  others.  From  a  decree  for 
defendants,  complainant  appeals.     Affirmed. 

Argued  before  BOYD,  C^  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Robert  F.  Leach,  Jr.,  of  Baltimore  (John 

B.  Keplinger,  of  Baltimore,  on  the  brief),  for 
appellant.  W.  Thomas  Kemp,  of  Baltimore 
(KUwln  J.  Griffin,  of  Baltimore,  on  the  brief), 
for  appellees. 

BRISCOE,  J.  This  Is  a  bill  In  equity,  to 
anunl  and  set  aside  a  deed  of  trust,  executed 
on  the  9th  day  of  March,  1909,  by  the  appel- 
lant, the  widow  of  James  Jervis,  late  of 
Baltimore  City,  deceased,  to  the  appellee 
Charles  A.  Jervis,  as  trustee,  for  certain 
puTX>oses  and  trusts,  specifically  set  out,  in 
the  deed.  The  bill  was  filed  on  the  15th 
day  of  September,  1914,  and  In  substance 
alleges  that  the  deed  Is  without  legal  con- 
sideration. Is  fraudulent,  and  void;  that  it 
was  and  Is  not  her  act  and  deed,  because 
she  was  Induced  to  believe,  at  the  time  it 
was  executed  by  her,  that  it  was  only  for 
the  purpose  of  properly  administering  and 
distributing  her  husband's  estate,  and  that 
she  at  no  time  ever  contemplated  depriving 
herself  of  the  Interest  in  her  husband's  es- 
tate as  by  the  contents  and  purport  of  the 
deed  she  has  done;  that  unless  the  deed  is 
vacated  and  annulled  she  will  be  deprived 
of  all  her  rights  and  property  of  every  sort, 
to  which  she  Is  entitled  as  the  widow  of  her 
deceased  husband,  under  the  laws  of  the  state, 
and  cause  a  great  hardship,  injustice,  and 
wrong  upon  her.  The  defendants,  the  trus- 
tee and  the  four  grantees  in  the  deed,  are  the 


children  of  James  Jervis,  deceased,  the  hus- 
band of  the  grantor  by  a  former  marriage ;  the 
appellant  not  having  any  children.  James  Jer- 
vis, the  husband,  died  Intestate,  on  February 
26,  1909,  leaving  surviving  him  the  appellant, 
his  widow  and  the  defendants,  who  are  his 
children  by  a  former  wife,  as  his  only  heirs 
at  law.  The  answer  of  the  defendants  denies 
the  charge  and  aHegatlon  of  fraud  and  mis- 
representations upon  which  the  plalntlft  re- 
lies to  obtain  the  relief  sought  by  the  bill, 
and  avers  that  the  deed  was  made  voluntari- 
ly and  executed  by  the  plaintill  of  her  own 
free  will,  without  any  fraud,  misrepresenta- 
tion, or  undue  Influence  whatsoever,  with 
full  knowledge  of  the  contents  and  purport 
thereof,  and  was  for  a  good  and  legal  con- 
sideration, and  Is  the  lawful  and  valid  deed 
of  the  plaintiff.  The  property  conveyed  by 
the  deed  consists  of  the  plaintiff's  one-third 
interest  as  widow,  which  she  received  from 
her  husband's  estate  amounting  to  $4,933.27 
and  distributed  to  her,  by  the  first  adminis- 
tration account,  in  the  settlement  of  the  es- 
tate In  the  orphans'  court  of  Baltimore  City. 
By  the  deed,  all  of  the  grantor's  property,  of 
every  kind  and  nature,  is  conveyed,  in  trust 
and  confidence,  for  the  uses  and  purposes, 
and  to  the  persons  named  therein,  as  follows: 

"In  trust  to  take  over,  collect,  receive  and 
hold  all  of  said  property  and  estate  moneys  cred- 
its, securities  and  evidences  of  dehts  and  to  pay 
over  the  rents  income  interest  revenue  profits 
and  benefits  thereof  and  therefrom  after  paying 
the  expenses  of  said  property  and  of  this  trust 
to  said  Mary  Jervis  so  long  as  she  shall  live 
and  from  and  after  the  death  of  said  Mary  Jer- 
vis the  said  trustee  shall  pay  and  satisfy  all  her 
funeral  charges  and  expenses  (her  burial  to  be 
made  in  Cedar  Hall  Cemetery,  Anne  Arundel 
county,  Maryland,  Lot  95,  area  H,  sides  of 
grave  from  the  bottom  to  the  height  of  casket  or 
coffin  to  be  lined  with  hard  brick  with  a  covering 
of  stone  slalw  no  box  or  wood  covering  to  be 
used)  and  said  trustee  shall  make  provision 
and  pay  for  the  perpetual  care  of  said  cemetery 
lot.  And  in  further  trust  from  and  after  the 
death  of  said  Mary  Jervis  as  to  all  other  parts 
residue  and  remainder  of  said  trust  estate  and 
property  the  same  shall  go  to  and  become  the 
property  and  estate  in  equal  shares  (one-fourth 
to  each)  of  Ella  F.  McNally  Cora  Busick 
Charles  A.  Jervis  and  John  E.  Jervis  the  four 
children  of  the  said  James  Jervis  Gate  liuaband 
of  said  Mary  Jervis).  And  should  any  of  said 
children  die  before  the  death  of  said  Mary  Jervis 
then  the  share  of  the  one  so  dying  shall  go  to 
his  or  her  heirs  and  legal  representatives  per 
stirpes.  And  the  said  Charles  A.  Jervis  trustee 
as  aforesaid  is  hereby  authorized  and  empowered 
prior  to  the  death  of  said  Mary  Jervis  whenever 
to  the  said  trustee  it  may  seem  to  the  benefit  of 
the  said  trust  or  of  the  beneficiaries  thereof 
from  time  to  time  to  sell  and  dispose  of  said  traat 
estate  and  property  or  any  .part  thereof  for  the 
purpose  of  changing  altering  and  reinvesting  the 
same  and  the  purchaser  or  purchasers  shall  not 
be  required  to  sec  to  the  application  or  reln- 
VQStment  of  any  purchase  money." 

The  prayer  of  the  bill  is  that  a  decree  be 
passed  annulling  and  vacating  the  deed  in 
question,  and  for  general  relief. 

The  case  was  heard  upon  bill,  answer,  and 
proof,  in  the  court  below,  and,  from  a  de- 


»For  othar  gum  see  mun*  topio  and  KBT-NUHBBB  In  all  Key-Numbered  DlgesU  and  IndezM 


Digitized  by 


Google 


266 


96  ATIiAKnO  REPOBTER 


(Ud. 


cree  dismissing  the  plaintiff's  bill,  this  ap- 
peal has  been  takoi. 

At  the  trial  of  the  case,  there  were  three 
witnesses  examined  upon  the  part  of  the 
plaintiff,  and  sis  produced  by  the  defend- 
ants; but  we  shall  not  refer  in  detail  to 
their  testimony,  but  shall  state  the  conclu- 
sions we  have  reached  after  a  very  careful 
consideration  and  examination  of  the  ree- 
ord,  now  before  us. 

The  case,  briefly  stated,  is  this:  The  ap- 
pellant is  a  widow,  without  children.  She 
Is  on  or  about  60  years  of  age  and  married 
the  father  of  the  ai4)eUees  in  1879.  After 
the  marriage  she  lived  with  her  husband  and 
hla  children,  at  their  home,  1105  Battery  ave- 
nue, In  Baltimore  City,  where  her  husband 
conducted  the.  business  of  making  oyster 
knives.  Upon  the  death  of  her  husband  in 
1909,  she  continued  to  live  at  this  home, 
which  belonged  to  the  appellees,  until  some 
time  in  1913,  when  she  left,  and  since  that 
date  boarded  with  her  sister,  Mrs.  Bebecca 
L.  Nevilles,  her  only  near  relative.  The  trus- 
tee has  continued  to  pay  her  board  and  to 
otherwise  care  and  provide  for  her,  while 
with  her  sister,  from  the  Income  of  the  trust 
estate.  Shortly  after  living  with  her  sister, 
she  changed  her  attitude  and  relation  to- 
wards the  appellees,  and,  without  notice  to 
the  trustee,  instituted  these  proceedings  to 
vacate  and  set  aside  the  deed,  for  the  al- 
leged reasons  stated  in  the  blU.  It  appears 
that  from  March  9,  1909,  the  date  of  the 
deed,  until  September  6,  1914,  the  date  of 
the  filing  of  the  bin,  she'  received  the  in- 
come from  the  trust  estate,  accepted  the  care 
and  attention  of  the  trustee  and  the  JervlB 
family  without  objection  and  with  apparent 
satisfaction.  It  is  admitted  that  she  was 
an  illiterate  woman,  unable  to  read  and 
write,  could  not  count  money,  and  did  not 
appreciate  its  value.  There  Is  no  question 
raised  as  to  her  mental  capacity,  and  it  is 
practically  conceded  that,  at  the  time  she 
executed  the  deed,  she  was  entirely  capable 
of  making  a  valid  deed  or  contract  She 
owned  no  property  of  her  own,  and  her  hus- 
band In  his  lifetime  frequently  expressed  to 
his  children  great  anxiety  and  solicitude  for 
the  care  and  maintenance  of  his  wife.  From 
certain  memoranda  found  among  his  papers, 
after  his  death,  he  thus  expressed  himself: 

"As  my  wife  cannot  read  or  write,  I  wish  it 
so  arranged  that  some  person  to  pay  my  wifo  a 
sum  weekly." 

[1]  The  deed  of  trust  was  prepared  by  the 
family  attorney,  after  a  family  conference, 
and  the  proof  shows  that  the  disposition  of 
the  property  was  not  only  such  as  she  vol- 
untarily determined  to  make,  but  according 
to  the  expressed  wish  of  her  husband  that 
her  property  should  be  "so  arranged"  that 
she  would  be  protected  in  Its  use  and  have 
the  benefit  of  it  in  her  lifetime.  The  deed 
was  read  to  her  and  its  provisions  explained 
In  detail,  not  only  at  a  family  conference, 
but  by  the  justice  of  the  peace  before  whom 
she  signed  and  acknowledged  it.    It  was  exe- 


cuted In  the  presence  of  the  family,  and  her 
mark  was  witnessed,  not  only  by  the  Jnstloe 
of  the  peace,  but  by  another,  who  was  pres- 
ent for  the  purpose.  All  of  the  defendants' 
witnesses  testified  that  the  deed  was  read 
and  explained  to  her,  that  she  understood  its 
contents,  that  it  was  "what  she  wanted,"  and 
that  she  was  perfectly  satisfied  with  its 
provisions. 

The  witness  Butler,  who  beard  the  deed 
read  to  her  on  two  occasions,  testified: 

"Q.  Now,  when  the  justiee  of  the  peace  came, 
did  he  read  the  deed  to  her?  A.  Yes,  sir;  he 
read  it  the  second  time.  Q.  Did  he  explain  it 
to  her?  A.  Yes,  sir.  Q.  Was  she  satisfied? 
A.  Perfectly  satisfied,  and  afterwards  came  on 
the  outside  and  crowed  about  it— pardon  mo  for 
using  the  slang— bragged  about  it,  and  said, 
'Now  Charlie  will  look  after  me  for  the  rest  of 
my  life.'" 

The  plaintiff,  we  think,  has  failed  to  es- 
tablish the  charge  of  fraud,  misrepresenta- 
tion, or  undue  influence  made  in  her  bill. 
The  evidence,  on  the  contrary,  shows  that 
the  execution  of  the  deed  was  the  free  and 
voluntary  act  of  the  grantor,  with  a  full 
knowledge  of  Its  contents  and  a  full  un- 
derstanding of  its  provisions.  We  can  dis- 
cover nothing  in  the  proof  or  in  the  deci- 
sions of  the  courts,  upon  tiie  facts  of  this 
case,  that  would  Justify  a  court  in  striking 
down  tbia  deed. 

[2]  The  legal  principles  applicable  to  cases 
of  this  character  have  been  announced  and 
considered  In  a  number  of  recent  cases  In 
this  court  In  Reed  v.  Reed,  101  Md.  141, 
60  Aa  621,  it  Is  said: 

"  'A  gift  obtained  by  any  person  standing  in 
a  confidential  relation  to  the  donor  is  prima 
facie  void,  and  the  burden  is  thrown  to  the 
donee,  to  establish  to  the  satlsfactiott  of  the 
court  that  it  was  the  free,  voluntary,  and  un- 
biased act  of  the  donor.'  This  means,  however, 
that  if  it  was  the  free  and  voluntary  act  of  the 
donor  a  gift  deed  is  as  good  as  any  other  and 
must  be  measured  by  the  same  standard.  It 
won't  do  to  make  such  a  conveyance,  and,  be- 
cause the  grantor  should  subsequently  regret  it, 
to  come  in  and  ask  the  court  to  undo  the  act  so 
deliberately  done.  Iiet  the  grantee  once  dis- 
charge the  burden  imposed  upon  him  and  over- 
come the  prima  fade  case,  the  court  would  never 
strike  down  the  deed  either  to  gratify  the  caprice 
of  the  grantor  or  because  subsequently  thereto 
the  relations  of  the  parties  changed."  Baner  v. 
Bauer,  82  Md.  244,  88  Ati.  643;  Rogers  v. 
Rogers,  97  Md.  573,  65  Aa  460 ;  Kensett  v.  S. 
D.  &  Trust  Co.,  116  Md.  530,  82  Aa  981; 
Henry  v.  Leech,  123  Md.  446,  91  Aa  694;  Von 
Buchwaldt  v.  Schlens,  123  Md.  409,  91  Aa 
466 :  Brown  v.  FideUty  Trust  Co.,  126  Md.  176, 
94  Aa  523. 

Our  conclusion  therefore  is  that  the  de- 
fendants have  fully  met  the  burden  of  proof 
required  of  them  in  tUs  case,  and  that  the 
deed  was  the  free,  voluntary,  and  deliberate 
act  of  the  grantor,  and,  there  being  no  suf- 
ficient evidence  to  sustain  the  charge  of 
fraud  and  misrepresentation  alleged  In  the 
bill,  the  decree  of  the  court  below  must  be 
affirmed. 

The  execution  of  the  deed  in  ttis  case  was 
undoubtedly  for  the  benefit  and  protection 
of  the  grantor,  and  we  have  no  difficulty 
tn  holding,  under  all  the  facts  and  circum- 
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stances  as  disclosed  by  the  record,  that  It 
was  a  proper  and  righteous  transaction. 

As  was  said  by  this  court  In  Bogers  t. 
Bogers,  supra: 

"Protection  against  oneself  is  sometimes  more 
needed  than  against  others,  and,  when  this  Is 
shown  to  be  the  case,  it  is  onr  duty  to  extend 
it,  U  we  can  lawfully  do  so." 

Decree  aflBrmed,  costs  to  be  paid  out  of  tbe 
corpus  of  the  trust  estate. 


MfT.T.iinft  y.  HOME)  INS.  CO.  OF  NBW 
YORK.     (No.  26.) 

(Court  of  Appeals  of  Maryland.    Dec.  1,  1916.) 

1.  iNStrBANCB  ®=>335  —  FiBB  Insubancb  — 
Conditions  of  Polict— "Inventort.  " 

Under  covenants  in  a  polioy  of  fire  ujsu^ 
ance  on  a  stock  of  merchandise  that  insured 
would  take  a  complete  inTentory  of  stock  on 
hand  at  least  once  a  year,  and,  unless  such  an 
inventory  had  been  taken  within  a  year,  would 
take  an  inventory  within  30  days  of  its  issu- 
ance, insured,  who  on  his  purchase  of  the  stock 
two  weeks  before  tbe  date  of  the  policy  made  a 
complete  and  itemized  list  of  the  various  goods 
in  the  stock  indicating  the  amount  and  value  in 
detail  as  a  basis  for  his  purchase,  made  an  in- 
yentoiT  within  the  policy,  and  within  the  ac- 
cepted definition  of  "inventory"  as  an  itemized 
list  or  schedule  of  articles,  usually  including  a 
notation  of  their  estimated  values  (citing  Words 
and  Phrases,  Inventory). 

[Ed.  Note—For  other  cases,  sea  Insurance, 
Cent  Dig.  H  852,  853;  Dec  Dig.  «=>335.] 

2.  INSURA.KOK  «=»336—FiBB  iMstjaAROB— Con- 
dition—Kkipinq  Books.  ' 

Where  such  inventory  was  made  withm  the 
covenants  of  the  policy,  but  the  insured  who  was 
expressly  required  by  the  policy  to  keep  a.  set 
of  books  during  the  continuance  of  the  insur- 
ance and  to  keep  them  in  a  fire  proof  safe,  fail- 
ed to  keep  any  books,  his  consequent  inability 
to  produce  such  books  after  the  fire  avoided  the 
policy. 

fBd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  M  852,  853;  Dec.  Dig.  «=»335.] 

3.  iNBirsANcx  «=>130— FiKB  Insubancb— In- 
bubbr'b  Ignorance  of  Conditions— Eftkot. 

The  neglect  of  the  insured  to  become  ac- 
quainted with  tbe  provisions  of  his  fire  insur- 
ance policy  which  ne  seeks  to  enforce  cannot 
relieve  him  of  the  binding  effect  of  its  cove- 
nants, in  the  absence  of  any  evidence  impeach- 
ing its  validity. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $$  195-202;   Dec.  Dig.  «=»130.] 

Appeal  from  Superior  Court  of  Baltimore 
aty ;   Morris  A.  St^er,  Judge. 

"To  be  officially  reported," 

Action  by  Harry  Miller  against  the  Home 
Insnraiice  Company  of  New  Tork.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
BDBKE,  PATnSON,  DRNEH,  STOCK- 
BRIDOB,  and  CONSTABLE,  JJ. 

Israel  B.  Brodie,  of  Baltimore  (Harry  B. 
Wolf,  of  Baltimore,  on  the  brlefl,  for  appel- 
lant W.  Calvin  C!hesnut,  of  Baltimore 
(Hainan,  Cook,  C!hesnut  &  Markell,  of  Balti- 
more, on  the  brief),  for  ai^llee. 


URNEB,  J.  The  policy  upon  which  this 
suit  was  brought  insured  the  appellant,  to 
tbe  amount  of  $1,000,  against  the  loss  by  fire 
of  his  stock  of  general  merchandise  in  bis 
store  at  Harrlsonville,  Baltimore  county. 
There  was  a  covenant  in  the  policy  that  the 
assured  would  take  a  complete  Itemized  In- 
ventory of  stock  on  hand  at  least  once  In 
each  calendar  year,  and,  unless  such  an  In- 
ventory bad  been  taken  within  12  calendar 
months  prior  to  the  date  of  the  policy,  one 
should  be  taken  In  detail  within  30  days  of 
its  Issuance;  otherwise  the  policy  should  be 
null  and  void  from  Its  date.  It  was  further 
covenanted  that  the  assured  would  keep  a 
set  of  books  which  should  "clearly  and  plain- 
ly present  a  complete  record  of  business 
transacted,  including  all  purchases,  sales  and 
shipments,  both  for  cash  and  credit,  from  the 
date  of  inventory  as  provided  for  In"  the  pre- 
ceding clause  referred  to  "and  during  the 
continuance  of  the  policy,"  and  that  he  would 
keep  such  books  and  inventory,  and  also  the 
last  preceding  Inventory,  if  such  had  been 
taken,  securely  locked  in  a  fireproof  safe  at 
night,  and  at  all  times  when  the  building 
mentioned  in  the  policy  was  not  actually 
open  for  business,  or  In  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the 
building.  It  was  stipulated  that,  In  the 
event  of  failure  to  produce  such  set  of  books 
and  inventories  for  the  Inspection  of  the  in- 
surance company,  the  policy  should  become 
null  and  void,  and  such  failure  should  con- 
stitute a  perpetual  bar  to  recovery  on  the 
policy. 

The  case  was  withdrawn  from  the  Jury  at 
the  close  of  the  testimony  offered  by  the 
plaintiff,  which  showed  that  he  had  taken  an 
inventoiV  of  the  merchandise  in  the  store 
when  he  purchased  the  stock  In  trade,  two 
weeks  prior  to  the  date  of  the  policy  in  suit, 
but  that  he  kept  no  books  showing  his  pur- 
chases and  sales,  having  merely  noted  in 
a  little  memorandum  book  the  amounts  of 
cash  received  and  that  h&  made  no  provi- 
sion, by  keeping  an  iron  safe  or  otherwise, 
for  the  protection  of  his  papers  from  destruc- 
tion by  fire. 

The  policy  was  dated  May  29,  1918,  and 
was  delivered  to  the  appellant  two  weeks 
later.  The  contents  of  the  store  were  to- 
tally destroyed  by  a  fire  which  occurred  about 
noon  on  July  5, 1913.  It  was  testified  by  the 
appellant  that  he  was  sitting  in  front  of  the 
building,  after  having  waited  on  a  customer 
a  short  time  previously,  when  he  noticed 
smoke  coming  through  the  screen  door,  and 
that  upon  opening  the  door  he  found  the 
room  so  filled  with  dense  smoke  and  flames 
that  he  could  not  enter.  He  stated  that  he 
had  no  knowledge  as  to  how  the  fire  originat- 
ed. The  loss  was  estimated  in  his  claim  at 
18,343.76.  The  goods  and  fixtures  In  the 
store  at  the.  time  he  acquired  the  business 
were  sold  to  him  for  $925,  but  he  testified 


«s>ror  other  caMs  m*  sua*  topic  sad  KBT-NUMBBB  la  aU  Key-Numbered  OlgwU  and  ladexM 


Digitized  by 


Google 


268 


96  ATLANTIC  REPORTBB 


QM. 


that  he  subsequently  Increased  the  stock  by 
purchases  aggregating  about  $2,500.  It  ap- 
pears that  the  total  Insurance  procured  by 
the  appellant  upon  the  merchandise  and  fix- 
tures amounted  to  $3,000,  two  additional  pol- 
icies for  $1,000  each  having  been  obtained 
from  other  companies  simultaneously  with 
the  Issuance  of  the  policy  Involved  In  the 
present  action. 

[1]  In  support  of  his  effort  to  recover  upon 
the  policy,  notwithstanding  his  failure  to 
keep  a  set  of  books  showing  the  sales  and 
purchases  affecting  the  insured  stock  of  mer- 
chandise, the  appellant  advances  the  theory 
that  the  Inventory  taken  when  he  bought  the 
business  from  tals  predecessor  was  not  of 
the  character  intended  by  the  covenant  we 
have  mentioned,  and  that,  no  inventory  of 
the  kind  contemplated  by  the  policy  having 
been  taken  within  the  calendar  year  prior  to 
Its  date,  the  appellant  was  allowed  by  Its 
terms  the  period  of  30  days  from  the  time 
of  Its  Issuance  within  which  to  make  such 
an  Inventory  and  begin  the  keeping  of  books, 
and  this  period,  It  Is  argued,  had  not  elapsed 
when  the  fire  and  loss  occurred.  The  evi- 
dence In  the  record  does  not  admit  of  the 
acceptance  of  this  theory.  It  Is  clear,  from 
the  appellant's  own  description  of  the  sched- 
ule made  by  him  at  the  time  of  his  pur- 
chase of  the  store,  that  It  had  every  feature 
which  an  inventory  could  be  supposed  to 
possess.  It  was  a  complete  and  Itemized  list 
of  the  various  commodities  embraced  In  the 
stock  In  trade,  with  quantities  and  values  in- 
dicated In  detail.  The  prices  listed  therein 
by  the  appellant  were  those  representing  In 
bis  Judgment  the  worth  of  the  corresponding 
articles  as  forming  part  of  the  general  stock 
he  was  proposing  to  buy.  Upon  the  basis  of 
the  schedule  thus  prepared,  he  purchased  the 
stock  and  fixtures  at  a  price  closely  approx- 
imating the  value  It  disclosed.  While  it  was 
made  with  a  view  to  the  purchase  of  the 
property  and  before  the  appellant  bad  taken 
charge  of  the  store,  it  was  exactly  the  kind 
of  an  inventory  that  would  ordinarily  be  ex- 
pected to  be  made  In  the  course  of  the  busi- 
ness to  meet  the  requirements  of  the  con- 
tract o£  Insurance.  The  appellant  preserved 
this  Inventory  untU  the  time  of  the  fire,  and 
he  could  undoubtedly  have  relied  upon  Its 
existence  as  a  suiiioient  reason  for  not  pre- 
paring another  within  30  days  after  the  pol- 
icy was  Issued.  According  to  its  accepted 
definition,  an  "Inventory"  Is  an  Itemized  list 
or  schedule  of  articles,  usually  Including  a 
notation  of  their  estimated  values.  Web- 
ster's New  International  and  Century  Dic- 
tionaries; Black's  and  Bouvier's  Law  Dic- 
tionaries ;  4  Words  and  Phrases,  3755.  It  Is 
clear  that  the  schedule  of  "stock  on  hand"  In 
the  store,  made  by  the  appellant  on  the  oc- 
casion of  his  purchase,  should  be  properly 
Characterized  as  an  "Inventory,"  within  the 
meaning  of  the  provisions  here  involved. 

In  the  case  of  Penlx  t.  American  Central 


Ins.  Co.  (Miss.)  63  Sontli.  846,  where  the 
question  we  have  been  considering  arose 
under  somewhat  similar  conditions,  It  was 
held  that  a  list,  made  by  the  assured,  of  all 
the  goods,  with  their  values,  which  were 
placed  In  the  store  when  It  was  first  opened 
for  business,  was  an  Inventory  within  the 
intent  of  the  Iron-safe  clause,  and  that,  as  it 
had  been  made  within  a  year  before  the  date 
of  the  policy  In  suit.  It  was  the  duty  of  the 
assured,  under  the  terms  of  the  clause,  to 
keep  the  books  therein  specified  without  wait- 
ing to  take  another  Inventory  wlthla  the  30- 
day  period. 

The  cases  cited  on  behalf  of  the  appellant 
upon  this  point  differ  In  their  facts  from  the 
one  presented  by  this  record,  and  they  are 
not  opposed  In  principle  to  the  view  we  have 
expressed. 

[2]  It  having  been  ascertained  that  an  In- 
ventory of  the  Insured  stock  In  trade  was 
taken  within  the  calendar  year  prior  to  the 
date  of  the  policy  and  within  the  purview  of 
Its  provisions,  the  conclusion  necessarily  fol- 
lows that  It  was  the  duty  of  the  assured,  as 
the  policy  expressly  required  in  that  event, 
to  keep  a  set  of  books,  "during  tbe  contlna* 
ance"  of  the  Insurance,  presenting  a  complete 
record  of  the  business.  Including  purchases, 
sales,  and  shipments.  The  Importance  of  this 
and  other  provisions  of  what  is  commonly 
known  as  the  "iron-tofe  clause"  of  Insurance 
policies  is  plainly  apparent  and  has  been  re- 
peatedly emphasized.  The  effect  of  such  a 
covenant.  If  duly  observed.  Is  to  safeguard 
the  interests  of  both  parties  to  the  contract. 
It  provides  a  protection  to  the  insurer 
against  possible  misrepresentation  as  to  the 
quantity  and  value  of  merchandise  for  which 
Indemnity  Is  claimed,  and  It  affords  to  the 
assured  a  reliable  and  convenient  method  of 
ascertaining  and  proving  the  real  extent  of 
his  loss.  This  court  has  had  occasion  in  two 
recent  cases  to  consider  iron-safe  clauses 
which  were  identical  In  their  phraseology 
with  the  one  now  before  us,  and  the  cove- 
nants they  contain  were  held  to  be  reasonable 
and  desirable  and  to  be  enforceable  according 
to  their  terms. 

In  Joffe  V.  Niagara  Fire  Ins.  Co.,  116  Md. 
155,  81  Atl.  281,  51  L.  B.  A.  (N.  S.)  1047,  Ann. 
Gas.  1913C,  1217,  the  Insured  stock  of  mer- 
chandise was  burned  while  the  shopkeeper 
and  attendants  were  absent  at  lunch;  the 
store  being  left  unoccupied  and  with  Its  door 
locked.  The  books  of  the  business  were  in 
the  store  at  the  time  and  were  lost  In  the 
fire.  They  were  not  kept  in  a  fireproof  safe 
while  the  store  was  closed  on  the  occasion 
Just  mentioned,  no  such  receptacle  for  the 
books  having  been  provided.  It  thus  appear- 
ing without  dispute  that,  during  a  period 
when  the  store  was  "not  actually  open  for 
business,"  the  books  were  not  protected  by 
the  assured  In  the  manner  prescribed  by  the 
covenants  of  hU  policy,  the  court  ruled  that 
an  action  to  recover  the  amount  of  the  insur- 
ance could  not  be  maintained.    It  was  said. 
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In  the  opinion  delivered  by  Ghltf  Jndge  Boyd, 
that  the  Iron-safe  clause  "has  been  tery 
generally  recognized  as  valid  and  reasonable, 
and  has  been  declared  to  be  useful  and  de- 
sirable, not  simply  for  the  Insurer,  but  for  the 
honest  insured,"  and  that,  "when  the  terms 
of  a  contract  are  clear  and  unambiguous, 
courts  have  no  right  to  make  new  contracts 
for  the  parties,  or  Ignore  those  already  made 
by  them  simply  to  avoid  seeming  hardships." 

The  case  of  Beynolds  r.  German  American 
Ins.  Ca,  107  Md.  UO,  68  AU.  262,  15  L.  B.  A. 
(M.  S.)  845,  Involved  the  application  of  tiie 
covenant  in  the  tron-safe  clause  requiring 
the  assured  to  tabe  an  inventory  of  the  stock 
within  30  days  of  the  issuance  of  the  policy, 
unless  one  had  been  taken  within  12  months 
before  its  date.  No  inventory  having  in  fact 
been  taken  within  tlie  prior  period,  the  as- 
sured was  obligated  to  make  one  within  SO 
days  after  the  policy  was  issued..  This  he 
failed  to  do,  and,  while  an  Inventory  was 
prepared  before  the  occurrence  of  the  loss  by 
flxe  for  which  the  salt  was  brought,  it  was 
not  taken  until  after  the  expiration  of  the 
time  Umlted  in  the  covenant.  It  was  held 
that  by  the  express  terms  of  the  policy  it 
became  nuU  and  void  upon  the  failure  of  the 
assured  to  take  an  inventory  within  30  days 
after  its  Issuance,  and  that  the  subsequent 
preparation  of  an  inventory  could  not  have 
the  effect  of  reviving  the  poll«y  without  the 
insurer's  consent  The  court  said  that  there 
was  no  ambiguity  In  the  covenant,  and  no 
question  of  waiver  involved,  and  there  was 
no  Justiflcation  for  setting  aside  the  valid 
and  reasonable  terms  of  the  contract  "be- 
cause the  insured,  subsequent  to  the  30  days, 
did  what  he  was  required  to  do  within  that 
time."  The  Inventory  was  taken  two  weeks 
after  the  30-day  period  had  expired,  and  It 
was  contended  that  this  was  a  substantial 
compliance  with  the  provision  of- the  policy 
on  that  subject.  This  contention  was  over- 
ruled, the  court  holding  that  the  taking  of 
an  Inventory  14  days  after  the  policy  had  be- 
come null  and  void  could  not  be  regarded  as 
a  substantial  performance  of  the  duty  It  Im- 
posed. 

The  decisions  of  this  court  to  which  we 
have  thus  referred  are  in  accord  with  the 
general  trend  of  Judicial  opinion  In  favor  of 
the  due  enforcement  of  the  Iron-safe  clause 
In  pursuance  of  the  Intention  of  the  parties 
as  expressed  In  Its  provisions.  19  Cyc.  761, 
and  cases  there  noted. 

[3]  In  the  case  presented  on  this  appeal 
there  has  been  a  conceded  failure  to  keep  any 
books  showing  the  current  changes  la  the 
quantity  and  value  of  the  stock  caused  by 
purchases,  sales,  and  shipments.  The  In- 
ability of  the  appellant  to  produce  such 
books,  after  the  fire.  Is  not  due  to  their  ac- 
cidental loss  or  destruction,  v?lthout  default 
or  neglect  upon  his  part,  as  In  Scottish  Ins. 
Co.  V.  Keene,  86  Md.  263,  37  Atl.  83,  but  to 
tbe  fact  that  no  such 'records  were  ever  in 


existence.  It  was  his  plainly  defined  duty, 
as  we  have  found,  to  keep  the  set  of  books 
specified  In  the  policy  during  Its  continuance, 
and  no  effort  was  made  to  fulfill  this  obliga- 
tion. The  appellant  testified  that  he  was  not 
aware  of  such  a  -requirement  In  the  policy, 
but  his  neglect  to  become  acquainted  with 
the  provisions  of  the  insurance  contract 
which  he  Is  seeking  to  enforce  cannot  relieve 
him  of  the  binding  effect  of  Its  covenants.  In 
the  absence  of  any  evidence  tending  to  Im- 
peach Its  validity.  Bakhaus  v.  Caledonian 
Ins.  Co.,  112  Md.  695,  77  Atl.  810.  The  faU- 
ure  of  the  appellant  to  produce  the  books  for 
which  the  policy  provides  being  chargeable 
to  his  default  In  the  performance  of  his  con- 
tractual duty  to  keep  such  records,  there  Is 
no  ground  upon  which  we  may  propeilly  re- 
fuse to  enforce  tbe  covenant  that  the  non- 
production  of  the  books  shall  be  a  bar  to 
recovery  on  the  poUcy  and  shall  render  It 
null  and  void. 

Other  questions  were  raised  In  the  argu- 
ment, but  their  decision  Is  not  essential  to 
tbe  determination  of  the  case. 

Judgment  afiirmed,  with  costs. 


DUERINQ  et  aL  v.  BRILL  et  aL     (No.  24.) 
(Court  of  Appeals  of  Maryland.    Dec.  1, 1915.) 

1.  Wuxs   <$=>601  —  CoNSTKucTioii  —  Estates 
Created — Fee. 

Testator  devised  the  remaining  two-thirda 
of  bis  estate  to  his  (our  named  children  equally, 
absolutely  and  forever,  with  full  power  of  dis- 
position, and  by  the  following  paragraph  declar- 
ed that  in  case  of  the  death  of  either  of  his  chil- 
dren Us  share  should  go  to  the  decedent's  chil- 
dren then  living,  and  titot,  if  a  child  died  with- 
out children  surviving,  his  share  should  go  to 
testator's  surviving  cnildren.  Beld,  that  the 
first  paragraph  devised  an  absolute  estate,  the 
death  of  testator's  children  not  being  a  contin- 
gency, except  as  to  time,  and  that,  if  tbe  testa- 
tor intended  to  reduce  their  estate  to  a  mere 
life  estate,  the  limitation  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  1340-1350,  1608 ;   Dec.  Dig.  <8=>e01.1 

2.  Wblus  ®=>602— Constbuction— Intewtioit 
of  txstatob. 

Under  such  wiB,  testator  did  not  intend  to 
first  devise  a  fee  to  his  children,  defeasible  if  a 
devisee  died  without  issue. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §S  1351-1359;    Dec.  Dig.  «=»602.] 

3.  Wills.  ®=547—Constbuction— Devise  of 
Fee— Altebnatb  Devise. 

Under  such  will  and  upon  tbe  death  of  a 
daughter  in  tbe  testator's  lifetime,  the  limitation 
over  was  intended  to  operate  as  an  alternative 
devise  to  those  of  testator's  children  surviving 
at  the  time  of  her  death,  so  that  the  children  of 
another  daughter  surviving  her  sister,  but  pre- 
deceasing the  testator,  were  entitled  to  tnelr 
mother's  share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1179-1181,  1185;    Dec.  Dig.  «=»547.] 

4.  Wn-i-s  «=»486  —  CoNSTBrcTioN  —  KNovn:,- 
KDOE  OP  Testatob— Pbesumption. 

Testator,  whose  will  devised  am  aboolnte  ea> 
tate  to  bis  four  children  equally,  with  provision 
that  on  death  of  one  without  issue  surviving  his 
share  should  go  to  testator's  surviving  children, 
was  presumed  to  know  that  on  the  death  of  a 
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child  daring  hia  lifetime,  her  sliare  would  go  to 
his  three  surviving  children,  or  would  lapse,  or 
be  saved  from  lapsing  by  virtue  of  Code,  art 
98,  t  825. 

[Ed.  Note,— For  other  cases,  see  Willa.  Cent. 
Dig.  ff  1016-1022;  Dec.  Dig.  «=>4S6.] 

6.  Wnxa  <S=>481— Tnoc  Whbn  Effectivx. 

A  will  takes  effect  at  the  death  of  the  tes- 
tator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fi  1005-1007;   Dec.  Dig.  <8=»481.) 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more  City;   Chas.  W.  Heuisler,  Judge. 

Bill  by  Edward  V.  Duering  and  others 
against  Emanuel  Brill  and  others.  Com- 
plainants' exceptions  to  an  audit  were  over- 
ruled, and  the  audit  was  ratlfled,  and  from 
such  order,  complainants  appeal.     Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
BURKE,  TH01LA.S,  PATTISON,  URNEB, 
STOCKBBIDGE,  and  CONSTABIiE,  JJ. 

Robert  W.  Mobray,  of  Baltimore  (Harry 
T.  Kellman,  of  Baltimore,  on  the  brief),  for 
api>eUantB.  Clarence  A.  Tucker,  of  Balti- 
more (Harman,  Knapp,  Ulman  &  Tucker,  of 
Baltimore,  <»i  the  brief),  for  appellees. 

BOXD,  C.  J.  A  MU  In  equity  was  filed  by 
the  administrator  with  the  will  annexed  of 
George  S.  Duering,  deceased,  two  children 
and  the  widow  of  said  Duering,  together 
with  the  wife  of  one  of  said  children,  against 
the  husband  and  the  children  of  Emma  C. 
Brill,  deceased,  who  was  a  daughter  of 
George  S.  Duering.  The  prayers  of  tbe  bill 
were:  (1)  That  the  real  estate  of  which 
George  S.  Duering  died  seised  and  possess- 
ed be  sold,  etc.;  (2)  that  the  opinion  of 
the  court,  and  a  decree  In  conformity  there- 
with, may  be  bad  with  reference  to  what  in- 
terest or  estate  the  plsLintUTs  Edward  V. 
Duering  and  Eleanor  O.  I>uerlng  and  the  de- 
fendants Alfred  P.  Brill,  Emma  BrUl,  and 
Margaret  Brill  have  in  the  said  real  estate 
tinder  the  provisions  of  tbe  second  and  tblrd 
paragraphs  of  the  will  of  George  S.  Duering; 
and  (3)  for  general  relief.  Later  Mary  E. 
Houck  and  the  other  children  of  Edward  V. 
Dueling  were  made  party  plaintiffs.  Answers 
were  filed,  testimony  taken,  and  a  report  of 
tbe  auditor  and  master  filed,  In  which  he 
stated  that  counsel  requested  that  the  con- 
struction of  the  will  be  reserved  for  future 
adjudication.  On  April  13,  1914,  a  decree 
was  passed  for  the  sale  of  the  property 
which  concluded  by  saying  that: 

"All  other  questions  arising  out  of  these  pro- 
ceedings, especially  the  constrnction  of  the  last 
will  and  testament  of  the  said  George  8.  Duer- 
ing and  the  distribution  of  tbe  proceeds  of  the 
sales  hereby  ordered,  be  and  the  same  are  here- 
by reserved  for  future  order  and  decree  of  this 
court" 

On  July  23,  1914,  an  auditor's  report  was 
filed  whereby  after  allowance  of  costs,  etc., 
there  was  distributed  the  sum  of  16,704.37, 
<«ie-thlrd  to  the  widow,  Mary  Anne  Duering, 
two-ninths  to  Edward  V.  Duering  and  Elea- 
nor   C.    Duering,    each,    and    two    twenty- 


sevenths  to  each  of  tb»  three  ddldren  of 
Emma  O.  BrllL  That  audit  was  on  August 
4,  1914,  duly  ratified,  no  exceptions  being 
filed,  and  the  amounts  paid  to  the  respective 
parties  by  the  trustees. 

On  October  8,  1814,  Eleanor  O.  Duering 
and  Edward  V.  Duering  filed  a  petition  alleg- 
ing that  Mamie  J.  Duering  died  unmarried 
and  intestate  in  the  lifetime  of  ber  father, 
the  testator,  and  Emma  C.  BrUl  also  died 
in  the  lifetime  of  her  father,  and  that  tbe 
one-fourth  of  the  two-thirds  part  of  the  e»- 
tate  of  the  said  George  S.  Duering  to  whldi 
Mamie  J.  Duering  would  have  been  oititled 
had  she  been  Urlng  at  the  time  of  the  death 
of  her  father  should  be  equally  divided  be- 
tween the  petitioners,  and  that  the  heirs 
of  Emma  G.  Brill  are  not  entitled  to  any 
part  thereof.  It  then  stated  that  the  true- 
tees  had  in  hand  the  sum  of  $1,768  and  an  Ir- 
redeemably ground  rent  yet  to  be  a<dd,  and 
asked  that  in  the  next  distribution  each  pe- 
titioner be  allowed  the  sum  of  1186.86  be- 
fore any  distribution  be  made  amongst  oth- 
ers. An  order  to  show  cause  was  passed, 
and  the  Brills  answered,  denying  that  the 
construction  of  the  will  cont^ided  for  by  the 
petitioners  was  correct,  alleging  that  it  was 
res  adjudicata,  and  that,  the  i>etltioners  hav- 
ing accepted  the  distribution  made  in  the 
audit,  it  was  too  late  to  make  objection  to 
it,  or  to  the  theory  on  which  It  was  stated. 

On  December  4,  1914,  the  plaintiffs  filed 
a  bill  of  review  having  the  same  object  in 
view.  That  was  demurred  to,  and  on  Febru- 
ary 13,  1915,  the  demurrer  was  sustained, 
and  the  petition  and  bill  of  review  were  dis- 
missed. From  that  decree  an  appeal  was 
taken  April  8,  1915,  by  Edward  V.  Duering 
and  others.  On  April  16,  1915,  another  audit 
was  filed,  and  a  distribution  was  made  sim- 
ilar to  that  in  the  first  audit  Exceptions 
were  filed  by  Edward  V.  Duering  and  Elea- 
nor C.  Duering  to  the  audit  on  the  same 
grounds  as  those  taken  In  the  petition  and 
bill  of  review.  Those  exceptions  were  over- 
ruled and  that  audit  was  ratified.  On  June 
15,  1915,  an  appeal  was  taken  by  Edward  V. 
Duering  and  Eleanor  C.  Duering  from  that 
order  of  tbe  court 

Much  of  the  arguments  of  both  appellants 
and  appellees  was  devoted  to  the  questions 
of  res  adjudicata  and  laches,  but,  under  our 
construction  of  tbe  will,  it  becomes  unneces- 
sary to  discuss  those  questions.  The  will 
of  the  testator  was  executed  on  the  30th  of 
August,  1894,  and  be  died  on  July  16,  1913. 
After  making  some  personal  bequests  and 
giving  one-thiid  of  the  rest,  residue,  and  re- 
mainder of  Ills  estate  to  his  wife,  the  testa- 
tor made  these  provisions: 

"Second.  Tbe  other  two-thirds  of  my  estate  I 
give,  devise  and  bequeath  unto  my  four  follow- 
ing named  children,  Edward  V.,  Eleanor  C, 
Mamie  J.  Duering  and  Emma  C.  Brill,  equally, 
share  and  share  alike,  absolutely  and  forever, 
with  full  power  to  dispose  of  either  by  sale  or 
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in  any  manner  whatsoever  ftey  or  any  of  them 
mar  Me  fit  or  proper. 

"My  daaichten'  shares  or  portions  to  be  free 
from  the  debts,  contracts  or  engagements  of  any 
husband  they  or  either  of  them  may  now  or 
hereafter  have,  and  not  in  any  manner  whatso- 
erer  subject  to  the  oontrol  or  interference  of  any 
such  husband  or  husbands. 
'  "Third.  In  case  of  the  death  of  either  of  my 
aforesaid  children,  then  his,  her  or  their  share 
or  shares  so  as  above  devised  and  l>egueathed, 
shall  go  to  the  child  or  children  then  living  of 
the  one  so  dying.  But  in  case  he,  she,  or  they 
die  without  leaving  any  such  child  or  children 
surviving,  then  the  share  of  the  one  so  d^g 
shall  go  to  my  surviving  children,  to  be  divided 
between  them  share  and  share  alike." 

Mamie  J.  Dnering  was  unmarried  and 
died  Intestate  14  or  15  years  before  the  testa- 
tor died,  and  Emma  G.  Brill  died  March  2d, 
1911,  over  2  years  before  the  testator,  leaving 
three  children,  who  were  made  defendants 
in  tills  case.  There  can  be  no  doubt  that  the 
terms  of  paragraph  2,  without  some  qnallflca- 
tlon  or  limitation  in  the  will,  were  sufficient 
to  vest  an  absolute  fee  simple  estate  in 
BCamle  J.  I>uerlng,  If  she  had  survived  her 
father,  and,  as  paragraph  3  Is  the  only  one 
claimed  to  be  such  a  qnallflcatlon  or  llmlta- 
tl<m,  we  win  consider  that  In  connection  with 
some  caaea  reflecting  on  the  subject. 

In  Combs  v.  Combs,  67  Md.  11,  8  AtL  7S7, 
1  Am.  St.  Repi  359,  the  devise  was: 

"AH  my  estate,  real  and  personal,  to  my  son, 
George  H.  Combs,  to  him  and  the  heirs  of  his 
body  lawfully  begotten,  with  fuU  power  and  au- 
thority to  him,  the  said  George  H.  Combs,  to 
sell  and  convey  the  same  In  his  life-time,  or  to 
dispose  of  the  same  by  last  will  and  testament; 
but  should  he,  the  said  George  H.  Combs,  die 
withont  issue  of  his  body  lawfully  begotten,  and 
without  having  disposed  of  the  same  by  sale, 
or  by  last  will  and  testament,  either  in  whole  or 
hi  part,  then  I  give  and  devise,"  etc.,  to  others 
named  therein. 

The  court  said: 

"It  is  difficult  to  see  bow  the  devisee  could 
have  more  absolute  control  and  dominion  over 
the  property.  Even  if  there  had  been  no  words 
of  inheritance,  and  the  estate  had  merely  been 
devisttd  to  George  generally  and.  Indefinitely,  the 
absolute  power  of  disposition  would  have  carried 
the  fee.     Benesch  v.  Clark,  49  Md.  497." 

It  was  held  that  the  limitation  over  was 
vcrid,  and  that  on  deatb  of  Qeorge  without 
issue,  and  without  having  made  any  disposi- 
tion of  the  estate,  the  land  descended  to  his 
heirs  at  law.  The  language  in  the  will  before 
US  is  certainly  as  strong,  if  not  stronger,  than 
that  In  the  Combs  will. 

In  liompkln  v.  LnmpUn,  106  Md.  470,  70 
Aa  238,  25  L.  B.  A.  (N.  a)  1063,  Robert  6. 
Lumpkin  by  his  will — 

"gave  to  his  widow  his  dwelling  house  and  its 
contents  absolutely  and  also  gave  her  fonr- 
tenths  of  his  entire  estate  for  her  life,  with  re- 
mainder to  his  children,  to  be  equally  divided 
between  them.  He  then  gave,  without  any  ex- 
pressions of  qualification  or  limitation,  to  each 
one  of  his  five  children  one-tenth  of  his  estate, 
less  whatever  the  recipient  might  owe  him  at 
his  death." 

And,  after  giving  one-tentb  in  tmst  for  his 
grandchildren,  be  added  this  clause: 

"In  case  of  either  of  my  children's  death  wlth- 
ODt  leaving  lawful  issue,  then  I  wUl  and  direct 


that  their  portion  or  inheritance  in  my  estate 
shall  be  equally  divided  between  my  wife  and 
my  sorvlving  children." 

Judge  Schmueker,  after  quoting  that 
clause,  said: 

"The  true  meaning  of  that  sentence  is  the 
question  of  construction  lying  at  the  root  of  the 
entire  litigation  of  which  the  present  appeals 
are  the  latest  development  The  appellant  con- 
tends that  the  death  therein  referred  to  of  a 
child  without  issue  means  such  a  death  in  the 
lifetime  of  the  testator,  while  the  appellees  in- 
sist that  it  means  such  a  death  whenever  it 
shall  occur.  It  is  conceded  hy  all  parties  that, 
under  article  93,  {  325,  of  the  Code,  the  devise 
over  is  not  void  for  indefiniteness." 

In  passing  <m  the  decree  of  the  lower  court 
he  said: 

"In  our  Judgment,  the  limitation  over  was  in- 
tended to  apply  with  equal  force* to  the  entire 
share  or  interest  of  each  child  in  the  father's 
estate,  and  to  operate  as  an  alternative  gift  to 
the  mother  and  other  children  of  the  share  of 
any  child  who  mi{^t  die  without  issue  in  the 
father's  lifetime.  As  all  the  children  survived 
the  father,  the  limitation  over  was  never  called 
into  operation,  and  each  child  took  at  the  fa- 
ther's death  an  estate  in  fee  in  his  share  of  the 
realty,  and  an  absolute  estate  in  his  share  of 
the  personalty,  subject,  however,  as  to  the  en- 
joyment of  his  share  of  so  much  of  the  estate 
as  was  given  to  the  mother  for  life,  to  her  life 
estate  therein." 

Again,  on  page  497  of  108  Md.,  on  page  243 
of  70  AU.,  26  li.  B.  A.  (N.  S.)  1063,  be  said: 

"We  think  that  the  testator,  having  in  the 
earlier  part  of  his  will  given  absolntdy  to  his 
children  in  specified  portions  nine-tenths  of  his 
estate,  subject  to  his  wife's  life  interest  in  four- 
tenths,  intended  by  the  dause  in  question  only 
to  provide  alternative  tieneficiaries  for  the  shares 
of  any  of  his  children  who  might  predecease  him 
without  leaving  issue  to  represent  them  at  the 
distribation  of  the  estate,  and  did  not  intend  to 
cut  down  to  life  estates  or  defeasible  fees  the 
shares  which  he  had  given  to  his  children,  abso- 
lutely." 

,  The  briefs  in  Lumpkin  v.  Lumpkin  evidenc- 
ed such  diligence  and  ability  on  the  part  of 
the  counsel. as  to  call  for  favorable  comment 
by  the  court  So  many  authorities  were  col- 
lected In  them,  and  referred  to  by  the  court, 
that  we  are  relieved  from  the  necessity  of 
now  citing  many  decisions,  and  we  have  quot- 
ed so  much  from  that  opinion  because  what 
Is  said  is  in  many  respects  applicable  to  this 
case,  and  might  determine  It  if  the  intention 
of  Mr.  Duerlng  was  less  clear  than  It  is.  Of 
course,  we  are  aware  that  some  facts  were 
relied  on  In  that  case  which  do  not  exist 
here,  and  tbat  it  rarely  happens  that  what  is 
said  in  the  construction  of  one  will  is  neces- 
sarily conclusive  In  the  considetatlon  of  an- 
other, but  what  Is  said  of  the  subject  of  the 
testator  in  inserting  the  clause  in  question  in 
that  wUl  is  so  strikingly  similar  to  what  we 
believe  the  Intention  of  Mr.  Duerlng  was  that 
we  have  made  more  use  of  that  opinion  than 
Is  customary. 

[1,2]  Provisions  for  two  cases  were  made 
In  paragraph  3 — the  one  when  a  child  of  a 
testator  died  leaving  a  child  or  children,  and 
the  other  when  one  of  them  died  without  leav- 
ing a  child.    The  paragraph  begins: 

"In  case  of  the  death  of  either  of  my  afore- 
said children,  then,"  etc. 
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Tbere  could  be  no  contingency  aboat  tbe 
death  of  any  of  bis  children,  except  as  to  tbe 
time.  As  was  said  by  Chief  Judge  McSher- 
ry  in  Gertlng  v.  Wells,  100  Md.  93,  69  AU. 
177: 

"Death  la  not  a  coDttngeat  erent  at  all;  it 
is,  as  said  by  this  court  in  Hammett  ▼.  Ham- 
mett  et  al.,  43  Md.  811,  'an  absolute  certainty.' " 

And  yet,  after  the  testator  had  left  an  es- 
tate to  bis  four  children  In  terms  as  broad 
as  could  possibly  be  desired  to  give  them  fee- 
simple  Interests,  he  said: 

"In  case  of  the  death  of  either,  then  Ms,  her, 
or  their  share  or  shares  so  as  above  devised 
and  bequeathed  shall  go  to  tbe  child  or  children 
then  living  of  the  one  so  dying." 

He  had  by.  paragraph  2  given  them  all  In 
the  property  that  It  was  possible  for  him  to 
leave  them,  and,  having  given  them  all,  there 
was  nothing  for  him  to  leave  to  their  chil- 
dren. If  the  clause  could  have  any  effect 
(other  than  stated  hereinafter),  it  would  be  to 
reduce  the  estate  to  a  mere  life  estate,  which 
would  be  contrary  to  his  plain  language,  nsed 
In  the  second  paragraph,  as  well  as  to  the 
thoroughly  established  doctrine  announced  in 
Benesch  v.  Clark,  49  Md.  497,  and  other  cases 
In  this  state. 

It  la  therefore  certain  that,  if  such  was  the 
testator's  Intention,  It  cannot  be  carried  Into 
effect,  as  that  clause  cannot  lessen  the  broad 
gift  already  made,  and  we  do  not  think  this 
belongs  to  the  class  of  cases  where  a  fee  Is 
first  given,  and  Is  then  made  defeasible,  If  the 
devisee  dies  without  issue. 

[3]  But  what  was  his  intention,  as  gather- 
ed from  paragraph  37  In  our  judgment, 
there  can  be  no  difficulty  In  determining  that. 
Having  given  the  Interest  in  the  estate  to  the 
four  children  "absolutely  and  forever,  with 
fun  power  to  dispose  of  either  by  sale  or  in 
any  manner  whatsoever,  they  or  any  of  them 
may  see  fit  or  piopei,"  and,  not  even  limiting 
paragraph  3  to  such  part  of  the  estate  as  a 
child  dying  had  not  disposed  of,  the  only  rea- 
sonable construction  to  give  that  paragraph, 
in  order  that  It  may  have  some  effect,  Is  that 
he  Intended  to  make  provision  for  Just  such  a 
case  as  did  actually  happen ;  that  is  to  say, 
for  one  or  more  of  his  children  dying  In  his 
lifetime.  As  was  said  in  Lumpkin  v.  Lump- 
kin, supra,  the  limitation  over  was  Intended 


"to  operate  as  an  alternative  gUt  to  the 
mother  and  other  children  of  the  share  of  any 
child  who  might  die  without  issue  In  the  fa- 
ther's lifetime,"  or,  in  the  language  used  In 
another  part  of  the  opinion,  the  testator  "In- 
tended by  the  clause  in  question  only  to  pro- 
vide alternative  beneficiaries  for  the  shares 
of  any  of  his  children  who  might  predecease 
him  without  leaving  issue  to  represent  them 
at  the  distribution  of  the  estate,  and  did  not 
intend  to  cut  down  to  life  estates  or  defeasi- 
ble fees  the  shares  which  be  had  given  to  his 
children  absolutely."  That  not  only  harmo- 
nizes the  provisions  in  tbe  will,  and  makes 
them  all  efCectire,  but  carries  ont  what  seems 
to  us  to  be  tbe  intention  of  the  testator,  as 
manifested  by  the  will  Itself.  Therefore,  the 
"alternative  beneficiaries"  in  tbe  will  were 
from  the  death  of  Mamie  J.  Dnerlng  until 
the  death  of  Mrs.  Brill,  Edward  Y.  and  Elea- 
nor O.  Duerlng  and  Eftima  C.  BrilL  It  was 
just  as  If  the  name  of  Mamie  J.  Dnerlng  had 
been  taken  out  of  paragraph  2. 

[4]  Tbe  testator  lived  14  or  15  years  after 
the  death  of  his  daughter  Mamie,  and  made 
no  change  tn  hls'  will.  He  is  presumed  to 
have  known  that  by  her  death  what  he  had. 
Intended  as  her  share  had  gone  to  his  three 
surviving  children  under  paragraph  S  (if  ef- 
fect be  given  it),  or  that  It  would  lapse,  or  be 
saved  from  lapsing  by  virtue  of  tlie  statute 
(section  326  of  article  93).  In  either  event 
the  three  children  of  Mrs.  Brill  would  take 
what  would  have  been  their  nu>ther's  share 
In  Miss  Mamie's  estate.  If  she  had  survived 
the  testator. 

[5]  Of  course,  we  do  not  overlook  the  fact 
that  a  will  takes  effect  at  the  death  of  the 
testator,  but  that  is  not  the  question  here. 
The  question  ia  who  became  entitled  to  the 
share  of  Mamie  J.  Duerlng,  as  the  "surviving 
children"  of  the  testator.  If  paragraph  3  be 
given  effect,  as  It  can  be  under  our  construc- 
tion. He  Indicated  by  terms  which  admit  of 
no  serious  doubj:  that  they  were  those  of  his 
children  who  were  surviving  at  the  time  of 
her  death. 

So,  withoul)  discussing  other  questions 
which  were  argued,  for  the  reasons  we  have 
given,  we  will  affirm  both  decrees. 

Decrees  affirmed;  tbe  appellants  to  pay 
the  costs. 
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V^ASHINGTON,  B.  &  A.  B.  OO.  et  aL  T. 

MOSS.    (No.  17.) 

(Court  of  Appoals  of  Maryland.    I>«c.  4, 1916.) 

1,  Tbiai,  «b»178— DiBEonoN  or  Vbbdiot  — 
Kffeot  or  Motion  to  Dibeot. 

A  motion  for  (Hrectod  verdict  is,  in  effect, 
B  demtirrer  to  the  eridenoe,  so  that  the  ooart 
must  aaaome  the  tmth  of  all  facts  put  in  evi- 
dence by  the  party  adverse  to  the  motion,  and 
also  aJl  inferences  of  fact  fairly  deduciblc  fi-om 
the  evidence,  thongh  it  be  contradicted  in  every 
particular. 

[I£d.  Note.— For  other  cases,  see  Trial.  Genb 
Dig.  if  401-103;   Dec.  Dig.  «=»173.] 

2.  SPEOmC    lE^BTOBMANCX    «=s>28— OONTRAOXa 
E  K  FOBCEABI.E — LBABES  . 

Where  plaintiff,  who  occupied  a  building  for 
a  store  and  dwelling  which  defendants  desired 
for  a  station,  agreed  to  surrender  it  on  condi- 
tion t^at  he  would  be  permitted  to  occupy  the 
new  building,  to  have  a  store  and  lunchroom  in 
the  station,  and  would  be  employed  by  defend- 
ants, but  with  no  agreement  as  to  commence- 
ment, duration,  or  rental  charge  of  the  ten- 
ancy, the  contract  was  so  indefinite  as  not  to  be 
enforceable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ^  61-68;  Dec.  Dig.  «=» 
2a] 

8.  Master  and  Sebvant  €=3— Contbacts— 

DEnN  ITENKBS— £NIt>BCBA  BI  UTT. 

Where  an  agreement  of  defendants  to  em- 
ploy plaintiff  contained  no  stipulation  as  to 
commencement  or  duration  of  the  employment 
nor  as  to  the  salifty  to  be  paid,  it  was  ao  indefi- 
nite and  vague  as  not  to  be  enforceable  by  the 
plaintiff,  being  at  most  a  contract  for  employ- 
ment at  wilL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fj  2,  8;  Dec.  Dig.  «=:>3.] 

4.  CONTBACTB   €=9l52  —  CoNSTBTrCTION  —  Dtr- 

TII8  or  OOUBT. 

Though  full  jostioe  is  not  dwie  by  the  ap- 
plication of  the  law  in  construinj;  a  contract,  the 
court  cannot,  in  order  to  do  justice  read  into  a 
contract  matten  not  embraced  therein. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  H  732,  733;  Deo.  Dig.  «=»152.] 
K.  WoBK   AND   I.1ABOB  «=3lO— Rendition  or 

SsBrvicM  UNDER  Invalid  Contbaot. 

Although  a  contract  for  employment  of 
plaintiff  by  defendants  was  so  vague  as  to  I>e  un- 
enforceable, he  may  proceed  In  quantum  meruit 
for  BWices  tendered  and  accepted. 

[Ed.  Note. — For  other  caaes,  see  Work  and 
Labor,  Cent.  Dig.  {  25;   Dec.  Dig.  <8=>10.] 

6l  Appeai.  and  Bbbob  <®=»1201— Remand— Di- 

BEPTTNG  Amendment. 

Where  i^aintlff  sued  to  enforce  spectflc  pei>- 
formance  of  a  contract  of  employment  so  vague 
OS  to  be  unenforceable,  he  could,  on  remand  of 
the  cause,  amend  his  declaration  so  as  to  proceed 
in  quantum  meruit  for  services  rendered  and  ac- 
cepted. 

[Ed.  Note. — ^For  other  cases,  see  Apjpeal  and 
Error,  Ont  Dig.  U  4673,  4677-4683;  Dec.  Dig. 
€=>1201.] 

Appeal  from  Olrcnlt  Court,  Howard  Coun- 
ty; Wm,  Henry  Forsythe,  Jr.,  Judge. 

"To  be  officially  reported." 

Action  by  William  H.  Moss  against  the 
Washington,  Baltimore  ft  Annapolis  Railroad 
Company  and  others.  From  a  judgment  for 
Plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  leave  to  amend  the  declara- 
tion. 


Axgned  before  BOXD,  0.  3.,  and  BBISOOE, 
BURKE,  THOMAS,  PATTISON,  URNEB, 
STOCKBBIDGE,  and  CONSTABLE,  JJ. 

Oeorge  Weems  Williams  and  Edward  M. 
Hammond,  toth  of  Baltimore  (L.  Vernon  Mil- 
ler, of  Baltimore,  on  the  brief),  for  appellants. 
Nicholas  H.  Green,  of  Annapolis,  for  appel- 
lee. 

CONSTABLE,  3.  In  this  case  the  appellee 
brought  suit  against  three  public  service  cor- 
porations, the  Washington,  Baltimore  &  An- 
napolis Electric  Railroad  Company,  the  An- 
napolis Public  Utilities  Company,  and  the 
Annapolis  Gas  &  Electric  Light  Company,  for 
breach  of  an  alleged  verbal!  contract  and  de- 
clared on  said  contract  Before  the  conclu- 
sion of  the  trial  the  declaration  was  amend- 
ed by  striking  ont  the  Annapolis  Gas  &  Elec- 
tric Light  Company  as  a  defendant,  and  a 
verdict  was  found  by  the  trial  Jnry  in  favor 
of  the  appellee  and  against  the  two  defend- 
ants, and  from  the  judgment  accordingly  en- 
tered this  appeal  was  taken. 

The  declaration,  which  contains  but  one 
count,  avers  that  the  appellee,  on  the  1st  day 
of  February,  1913,  was  and  had  been,  for  a 
number  of  years  prior  thereto,  en^ged  In  a 
general  retail  grocery  business  in  Annapolis, 
with  a  store  located  at  112  College  avenue, 
which  yielded  an  income  sufficient  for  the 
support  of  himself  and  family,  and  in  addi- 
tion was  an  agent  of  the  Washington,  Balti- 
more &  Annapolis  Electric  Railroad  (Com- 
pany, yielding  a  salary  and  other  privileges, 
and  occupied  as  a  dwelling  the  property  ad- 
joining his  said  store,  In  which  he  condncted 
a  successful  boarding  house,  yielding  a  good 
return;  that  while  he  was  engaged  in  busi- 
ness as  aforesaid,  the  defendant  the  Washing- 
ton, Baltimore  ie  Annapolis  Electric  Railroad 
Company  and  the  Annapolis  Public  TJtllltles 
Company  purchased  the  Annapolis  Gas  & 
Klectrlc  Light  Company,  and,  desiring  a  more 
central  location  for  a  substation  for  the  de- 
fendant the  Washington,  Baltimore  &  An- 
napolis Railroad  Company,  selected  the  site 
of  the  plaintiffs  place  of  business,  and  his 
dwelling  as  a  desirable  position,  "and  there- 
upon the  defendants  agreed  and  contracted 
with  the  plaintiff  that,  upon  his  securing  an 
option  for  the  purchase  of  the  property,  so 
as  aforesaid  occupied  by  him,  or  a  lease  of 
the  same,  a  surrender  of  his  tenancy  there- 
of and  the  closing  out  of  his  business  con-' 
ducted  therein  and  thereon,  to  give  him  em- ' 
ptoyment  with  the  defendants,  and  In  the 
remodeling  and  reconstruction  of  the  proper- 
ty to  provide  a  store  for  the  said  plaintiff, 
and  allow  him  the  privilege  of  conducting 
therein  a  lunchroom  and  a  store  for  the  sale 
of  such  articles  as  are  usually  sold  in  places 
of  like  character,  Including  tobacco,  cigars, 
candy,  and  ice  cream,  and  the  occupancy  of 
the  adjoining  dweHUng;"  that,  acting  upon 
the  good  faith  of  said  agreement  and  com- 
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tract,  the  plaintiff  carried  out  li|  erery  partlc- 
aiar  bis  part  of  the  contract,  but  that  the 
defendants,  disregarding  the  said  agreement, 
failed  and  refused,  and  still  faU  and  refuse, 
to  give  the  plaintiff  employment,  and  refuse 
to  provide  a  store  and  lunchroom  for  htm  and 
to  allow  him  the  privilege  of  sale  on  the 
premises  as  aforesaid. 

The  proof  offered  in  support  of  the  Issues 
Joined  upon  the  filing  of  the  general  issue  pleas 
was  substantially  as  follows:  The  plain- 
tiff conducted  a  store  at  the  comer  of  Col- 
lege avenue  and  Bladen  street  in  Annapolis, 
and  resided  in  the  house  adjoining  the  store ; 
that  he  sold  tickets  for  the  defendant,  the 
Washington,  Baltimore  &  Annapolis  Railroad 
Company,  for  a  monthly  salary  of  $5,  and  the 
privilege  of  a  pass  on  the  defendant  com- 
pany's road,  and,  in  addition  to  these  occupa- 
tions, conducted  a  boarding  house  in  his 
dwelling.  The  corner  on  which  his  business 
was  located  was  directly  across  the  street 
from  property  which  was  owned  by  the  An- 
napolis Short  Line  Railroad  and  the  houses 
and  buildings  on  which  were  about  to  be 
torn  down  so  as  to  make  a  small  park  leadhig 
from  College  avenue  to  the  station  of  the 
Annapolis  Short  line  Railroad.  The  Short 
Line  is  the  rival  transportation  line  of  the 
appellant,  the  Washington,  Baltimore  &  An- 
napolis Railroad.  The  property  occupied  by 
the  appellee  was  owned  by  bis  wife's  aunt, 
and  bad  been  occupied  by  him  since  1899.  It 
happened  that  Mr.  Robert  Moss,  the  counsel 
of  the  appellants,  was  also  the  brother  of 
the  appellee.  The  appellee  went  to  his  broth- 
er and  sought  to  have  him  interest  the  offi- 
cials of  the  Washington,  Baltimore  &  Annap- 
olis Railroad  Company  in  the  advantages  to 
be  gained  by  it  in  securing  the  proi)erty  oc- 
cupied by  him  and  converting  It  into  a  reg- 
ular station  and  waiting  room. 

Mr.  Robert  Moss  testified  that,  bearing  in 
mind  the  request  of  his  brother,  he  took  up 
the  proposition  with  Mr.  Bishop,  the  presi- 
dent of  the  appellant  companies,  and  other- 
officials  ui)on  their  next  visit  to  Annax>olis. 
"I  told  him,  Mr.  Bishop,  about  the  property, 
and  told  blm  that  my  brother  had  the  prop- 
erty, but  that  he  would  give  it  up  under  cer- 
tain conditions,  and  I  suggested  that  we  go 
down  and  look  at  the  property."  He  and  Mr. 
Bishop  went  down  and  stood  across  the  street 
from,  the  property.  Mr.  Bishop  wished  to 
know  what  the  property  rented  for,  and  ask- 
ed witness  to  find  out  The  witness  went 
across  and  found  out  from  his  brother  and 
continued : 

"I  came  back  and  told  him;  told  bim  my 
brother  would  want  to  occupy  the  house ;  would 
want  a  place  to  sell  sandwiches  and  have  a  little 
store  such  as  was  usual  in  places  of  this  kind; 
that  be  also  wanted  a  place  of  some  kind  with 
them,  taking  care  of  the  building  and  selling 
tickets.  Mr.  Bishop  said  it  seemed  all  right  to 
him,  but  it  did  not  appear  to  me  that  he  had 
made  up  his  mind  to  it  as  yet." 

Later  in  the  same  day  the  (Petals  went 
to  Mr.  Moss'  office,  and — 


"I  talked  over  with  ttem  the  purdiase  of  the 
property,  and  told  them  diat  my  brother  [ap- 
pellee] was  the  beat  one  to  see  about  this  for 
them.  They  told  me  to  send  for  my  brother; 
and  I  went  for  my  brother  and  got  him  there." 

The  appellee  testified:  That  he  went  to  the 
office  of  Robert  Moss  and  met  the  officials 
and  was  sent  to  Baltimore  to  try  to  purchase 
the  property.  That  his  aunt  would  not  sell 
the  property,  but  on  his  second  visit  she  said 
she  would  consider  a  long-term  lease.  That 
after  several  visits  a  lease  for  10  years,  with 
the  privilege  of  renewal  for  10  years,  was 
entered  Into  between  his  aunt  and  Robert 
Moss,  and  subsequently  assigned  by  Robert 
Moss  to  the  railroad  company.  That  the  ea- 
tire  negotiations  for  the  lease  were  carried 
through  by  the  appellee,  and  for  which  he 
has  not  received  any  compensation.  After 
this  execution  of  the  lease  Bishop,  the  presi- 
dent, Craig,  the  treasurer,  and  Doyle^  the 
general  manager,  of  the  appellant  companies 
went  over  and  through  the  properties,  and 
Bishop  4t  that  time  asked  him: 

"Mr.  Moss,  do  you  want  a  lunchroom  in 
here?  Do  you  think  it  will  pay  in  here  satis- 
factorily?" 

That  witness  then  produced  a  sketch,  or 
plan,  for  the  reconstruction  that  he  had 
made,  and  on  the  departure  of  the  officials 
they  took  the  drawing,  and  it  proved  the 
original  idea  from  which  the  building  was 
built.  That  on  April  21,  1013,  the  master 
mechanic  of  the  railroad  company  came  to 
his  store  and  told  him  they  were  ready  to 
proceed  with  the  work.  Thereupon  the  ap- 
pellee moved  what  little  merchandise  he  had 
left  into  the  dwelling  house  and  tamed  the 
store  building  over  to  them;  and  on  the 
same  day  they  commenced  to  tear  down  the 
building  and  erected  upon  the  store  lot  the 
present  two-story  building,  now  used  as  a 
station.  He  further  testified  that  in  the  re- 
construction they  were  not  making  any  place 
for  him,  and  he  wrote  the  following  letter  to 
Doyle,  to  which  he  received  no  reply: 

"Annapolis,  Md.,  May  2l8t,  1913. 

"Dear  Sir:  I  now  make  formal  demand  on 
you  to  carry  out' the  contract  entered  into  be- 
tween the  president  and  general  manager  of  the 
W.  B.  and  A.  Electric  Railroad  and  the  Ann- 
apolis Gas  and  Electric  Light  Company,  parties 
of  the  first  part,  and  myself  William  H.  Mosa 
party  of  the  second  part,  to  wit:  That  in  con- 
sideration of  the  party  of  the  second  part  se- 
curing a  lease  on  the  properto  corner  College 
Avenue  and  Bladen  street  and  closing  oat  lua 
general  merchandise  business  and  giving  them 
possession  of  the  property,  that  the  parties  of 
the  first  part  would  give  the  party  of  tbe  sec- 
ond part  privileges  of  said  place,  when  com- 
pleted, to  sell  such  articles  at  mccchaiidiae  as 
are  usually  sold  in  stations,  and  employment 
with  said  parties  of  the  first  part  at  a  fair 
salary.  Said  contract  to  date  from  April  1, 
1918." 

Witness  further  testified  that  after  he 
knew  no  place  had  been  provided  fbr  a  lunch- 
room for  him,  Doyle  offered  him  a  position 
as  meter  reader  at  a  salary  of  $50  a  month, 
but  that  witness  had  refused  it,  for  be 
thought  l£  he  was  not  to  have  a  lunchroom 
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be  should  have  a  posltton  paying  $100  a 
month;  that  he  moved  ont  of  the  dwdllng 
bouse  July  1st,  1913. 

Mr.  Uobert  Moss  testlfled,  further,  that 
some  dme  after  the  execution  of  the  lease 
be  met  Mr.  Bishop  In  AnnapoUs,  and  "I  told 
him  they  were  not  satisfying  my  brother.  I 
said,  I  told  him,  as  I  understood  it,  my 
brother  was  to  occupy  the  house,  that  he 
wanted  an  eating  room  there  or  a  storeroom, 
a  small  one  there,  and  he  wants  to  work  with 
yon.  'Mj  Idea  about  that  Is  that  he  could 
be  of  service  to  yon,  and  so  earn  the  money 
that  you  would  get  for  rent  for  these  two 
places.  If  you  can  give  him  something  like 
tbat  or  equal  to  that,  he  can  make  a  living 
and  be  of  service  to  yon,'  and  that  he  was  a 
sober  and  well-behaved  fellow.  Mr.  Bishop 
said:  'All  right  I  want  to  satisfy  you.' 
These  were  the  last  words  Mr.  Bishop  said 
to  me"  After  the  appellee  had  called  his 
attention  to  the  fact  tbat  In  the  reconstruc- 
tion no  place  was  being  provided,  the  wit- 
ness wrote  under  date  of  May  28, 1913,  to  Mr. 
Bishop: 

"Dear  Sir:  I  came  to  Baltimore  to-day  to  see 
you,  but  have  been  unable  to  do  so  and  have  to 
retam  to  Annapolis  for  a  meeting  at  half  past 
four.  I  bad  a  talk  with  my  brother  and  he 
woold  like  to  rent  tlie  bouse  at  $25.00  per 
month,  have  a  door  cut  from  the  new  buildmg 
into  one  of  the  rooms  of  the  dwelling  so  that 
he  could  use  that  room  for  the  purpose  of  far- 
niahing  lanches,  cigars,  etc.,  in  this  room  of  the 
dwelling  he  now  ocupies. 

"He  would  also  take  charge  of  the  building 
and  sen  tickets  from  such  time  in  the  afternoon 
as  tlie  otlier  men  left,  until  twelve  o'clock  at 
night,  and  then  in  the  morning  from  the  early 
car  until  the  day  men  arrive.  During  the  dav 
he  would  solicit  business  for  the  company  and, 
of  coarse,  would  understand  that  if  he  did  not 
make  a  snccess  of  It,  yon  oonid  not  pay  him  as 
moch  as  U  he  did  make  a  success  of  it  He 
thinks  he  oaght  to  have  $66.00  per  montli,  $25,- 
00  of  which  he  would  pay  back  to  the  comi«ny 
for  rent  each  month.    ♦    •    • 

"1  was  urgent  to  sec  you  to-day  because  If  the 
door  is  to  be  cut.  Mr.  Doyle  ought  to  be  told 
about  it  so  It  conld  be  done  before  the  building 
is  completed.  My  brother  would  designate  the 
place  where  the  door  is  to  t>e  cut." 

No  reiriy  was  made  to  this  letter. 

[1]  We  have  so  fully  set  forth  the  evidence 
produced  on  behalf  of  the  appellee,  relating 
to  tile  alleged  contract,  for  the  reason  that 
the  appellants  by  their  fifth  prayer  asked  the 
court  to  Instmct  the  Jury  that.  Inasmuch 
as  the  alleged  contract  mentioned  in  the  evi- 
dence was  too  indefinite  and  vague  to  entitle 
the  plalntur  to  recover  against  the  defend- 
ants, or  either  of  them,  therefore  their  ver- 
dict should  lie  for  the  appellants.  Of  ceurse, 
we  have  not  set  forth  nor  considered  any  of 
the  testimony  of  tlie  appellants  unfavorable 
to  the  position  of  the  appellee;  for  It  Is 
not  necessary  to  even  dte  authorities  to  sus- 
tain the  proposition  that,  in  considering  a 
prayer  to  withdraw  a  case  from  the  consid- 
eration of  the  Jvaey— 

"the  coort  must  assume  the  truth  of  all  the  evi- 
dence [produced]  before  the  jury,  tending  to  sus- 
tain the  claim  or  defense,  as  the  case  may  be. 


and  of  all  Inferences  of  tact  fairiy  dednctttle 
from  it,  as  on  demurrer  to  evidence;  and  this 
though  such  evidence  be  contradicted  in  every 
particular  by  the  opposlni?  evidence  In  the 
causes"    Jones  v.  Jones,  45  Md.  154. 

[2]  So  we  have  seen  from  the  testimony 
the  negotiations  were  principally  carried  on 
by  Robert  Moss  with  the  otfidals  of  the  appel- 
lants, and  tliere  cannot  be  said  to  be  any 
lack  ot  deflnlteness,  either  from  Ills  or  the 
testimony  of  the  appellee,  as  what  the  appel- 
lee was  to  do  In  the  performance  of  his  party 
although  there  may  be  a  difference,  at  times, 
as  to  which  one  of  the  appellants  or  how 
many  the  alleged  contract  was  tielng  made 
with.  We  wUl  assume,  however,  for  the 
present  point,  that  the  agreement  was  enter- 
ed into  with  both  the  appellants.  However, 
when  we  come  to  consider  what  the  appel- 
lants were  to  do,  we  find  the  same  witnesses- 
at  one  time  claiming  more  and  at  another 
time  claiming  less  was  to  be  done  by  the  ap- 
I>ellants.  For  instance,  the  appellee  In  bis 
letter  to  Doyle  makes  no  claim  for  the  right 
to  occupy  the  dwelUng,  while  In  other  parts 
of  his  testimony  this  claim  is  made.  But, 
considering  in  the  most  favorable  aspect  to 
the  appellee,  the  appellants  were:  (1)  To 
allow  the  appellee  to  occupy  the  dwelling; 
{2)  in  the  remodeling  of  the  property,  to 
provide  a  store  for  htm  and  allow  him  the 
privilege  of  conducting  a  lunchroom  and 
store  therein;  and  (3)  to  give  blm  employ- 
ment. 

Nowhere  was  a  word  of  testimony  produc- 
ed showing  when  the  tenancy  was  to  begin, 
when  end,  or  how  long  was  it  to  continue, 
nor  what  rent  was  to  be  paid.  As  far  as 
the  rent  la  concerned,  the  witnesses  admit- 
ted the  occupancy  was  not  to  be  free,  hut 
they  expected  the  amount  to  be  taken  Into 
consideration  in  fixing  the  salary  for  em- 
ployment, or,  in  other  words,  to  l>e  deducted 
from  the  amount  which  otherwise  would  be  al- 
lowed as  salary.  The  letter  of  Robert  Moss  of 
May  28th  shows  this  was  the  proposition  made 
by  him  at  that  time;  and,  so  far  as  the 
record  discloses,  this  was  the  first  and  only 
time  the  amount  of  rent  was  mentioned,  and 
this  letter  was  never  answered.  What  has 
been  said  as  to  the  dwelling  applies  with 
even  more  force  to  the  occupancy  of  the 
store.  In  the  promise  to  employ,  the  charac- 
ter of  the  employment  was  not  fixed  or  deter- 
mined, nor  the  amount  of  salary,  nor  the 
duration  of  the  term  of  employment. 

'The  law  is  too  well  settled,"  said  Judge 
Miller  in  Thomson  v.  Gortner,  73  Md.  476,  21 
Atl.  371,  "to  admit  of  doubt  that,  in  order  to 
constitute  a  valid  verbal  or  written  agreement, 
the  parties  must  express  themselves  in  such 
terms  that  it  can  be  ascertained  to  a  reason- 
able degree  of  certainty  what  they  mean.  And 
if  an  agreement  be  bo  vague  and  indefinite  that 
it  is  not  possible  to  collect  from  it  the  full  in- 
tention of  the  parties,  it  is  void;  for  neither 
the  court  nor  the  jury  can  make  an  agreement 
for  the  parties.  Such  a  contract  can  neither- 
l)e  enforced  in  equity  nor  sued  upon  in  law." 
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In  the  case  of  Delashmntt  y.  Thomas,  45 
Md.  140,  a  salt  on  the  breach  of  a  covenant 
which  was  in  these  words: 

"The  said  Delaahmutt  to  hare  the  preference 
of  renting  said  property  as  long  thereafter  as 
it  shall  be  rented  for  a  store"— 

the  court  said: 

"Here  there  is  no  covenant  to  renew  the  for- 
mer lease,  nor  any  stipulation  whatever  either 
as  to  the  time  for  which  the  lessee  might  have 
the  preference  or  privilege  to  rent,  nor  with 
regard  to  the  rent  to  be  paid.  'A  covenant  to 
let  the  premises  to  the  lessee  at  the  expiration 
of  the  term  without  mentioning  any  price  for 
which  they  are  to  be  let  •  *  *  is  altogether 
void  for  uncertainty.'  Taylor,  Lend.  &  Tenant, 
8  333.  Oonstraing  the  contract  in  the  most 
favorable  way  for  the  lessee,  it  left  to  the  les- 
sor the  absolute  right  to  fix  the  rate  of  rent, 
and  the  terms  upon  which  he  would  let  the  prop- 
erty to  the  lessee  after  the  expiration  of  the 
term.  Such  a  contract  was  altogether  vague 
and  uncertain,  and  conferred  no  definite  rights 
npon  the  lessee  which  he  could  enforce  either 
in  law  or  equity." 

See,  also,  Blaklstone  v.  German  Bank,  87 
Md.  302,  39  Atl.  855;  Gelston  v.  Sigmund, 
27  Md.  334;  Myers  T.  Forbes,  24  Md.  598; 
Howard  v.  Carpenter,  11  Md.  278;  Dorsey  t. 
"Wayman,  6  Gill,  59. 

[3]  It  is  equally  well  settled  that  no  ac- 
tl<m  will  lie  on  the  breach  of  a  contract  of 
employment  unless  there  is  a  definite  time 
fixed  for  the  continuance  of  the  employment. 
The  reason  tor  the  rule  Is  that  the  hiring 
would  be  one  merely  at  will  and  could  be 
terminated  at  the  pleasure  of  either  party. 
McCuUougb  Iron  Co.  v.  Carpenter,  67  Md. 
654,  11  Atl.  176;  Wood  on  Master  &  Servant 
(2d  Ed.)  If  81, 133 ;  BlaisdeU  v.  Lewis,  32  Me. 
515 ;  S.  F.  &  W.  Ry.  Co.  v.  Wlllett,  43  Fla. 
3U,  31  South.  246;  Louisville  &  Nashville 
R.  R.  y.  Offutt,  99  Ky.  427,  36  S.  W.  181,  59 
Am.  St.  Rep.  467;  Shaw  v.  Woodbury  Glass 
Works,  52  N.  J,  Law,  7, 18  Atl.  696 ;  Harring- 
ton V.  Brockman  Can  Co.,  107  Mo.  App.  418, 
81  S.  W.  629;  Morrison  v.  Ogdenburgh  & 
Lake  Cham.  R.  R.  Co.,  62  Barb.  (N.  T.)  173. 

In  the  light  of  these  authorities  the  con- 
clusion is  inevitable  that  the  court  should 
have  instructed  the  jury  that  the  alleged  con- 
tract was  vmenforceable  because  of  its  in- 
definiteness  and  vagueness  in  the  essentials 
we  have  pointed  out 

[4]  We  are  conscious  of  the  feeling  that 
apparently  the  enforcement  of  these  rules  of 
law  under  the  facts  of  this  case  does  not 
■do  full  Justice  to  the  parties,  yet  it  Is  not 


for  courts  to  make  contracts  for  parties,  bat 
to  maintain,  nnlmpalred,  Qie  established 
rules  of  law. 

[(]  Although  we  have  foand  It  necessary 
to  declare  the  contract  sued  upon  invalid  for 
the  purpose  of  sustaining  an  action,  yet, 
nevertheless,  we  are  strongly  of  the  (pinion 
that,  if  the  facts  are  as  testified  to  by  the 
appellee  and  his  witnesses,  the  appellee  is 
not  without  a  remedy.  If  he  were,  it  would 
be  a  sad  reproach  upon  the  law.  Still,  of 
course,  assuming  the  truth  of  the  facta  as 
established  by  the  appellee,  we  have  on 
one  hand  a  man  giving  his  efforts  and  time  in 
securing  a  thing  of  value  for  another  in 
addition  to  giving  up  that  which  may  have 
had  value  to  him,  with  the  expectation  of 
full  compensation  for  his  efforts  and  sacri- 
fices, and,  oil  the  other  hand,  a  party,  freely 
accepting  and  enjoying  these,  but  unwilling 
to  pay  therefor.  There  can  t>e  no  doubt  that, 
independently  of  the  alleged  contract,  the 
appellee  has  a  right  of  recovery  for  the 
services  rendered  for  the  benefit  of  the  ap- 
pellant, the  Washington,  Baltimore  &  Ann- 
apolis SHectrIc  Railroad  in  securing  the  lease 
from  his  aunt  for  It,  as  well  as  compensation 
for  the  surrender  of  his  lease  to  the  premises, 
if  he  had  a  lease  that  had  a  value.  The 
testimony  of  the  appellee,  standing  alone, 
shows  that  bat  for  him  and  his  peculiar  loca- 
tion the  Washington,  Baltimore  Sc  Annapolis 
Electric  Railroad  Company  would  not,  nor 
could  not,  have  secured  the  present  site  of 
their  station,  and  it  is  too  clear  for  argument 
that  some  compensation  should  be  dne  the 
one  whose  labor  and  sacrlfioe  accomplished 
this  result 

[6]  Though  we,  by  onr  per  curiam  hereto- 
fore filed,  reversed  the  Judgment  for  tlie 
error  already  Indicated,  we  will  remand 
the  case  in  order  to  allow  the  appellee  an 
opportunity  to  amend  his  declaration  so  as 
to  conform  to  the  views  herein  expressed, 
or  to  dismiss  the  present  action  and  insti- 
tute a  new  suit  for  the  recovery  of  such  com- 
pensation as  shall  be  found  to  be  due  him 
for  what  he  did  towards  the  securing  of  the 
said  lease  and  the  surrender  of  his  own 
lease  ahd  possession,  whichever  he  shall  pre- 
fer. 

Judgment  reversed,  case  remanded  with 
leave  to  amend  the  declaration,  with  costs  to 
the  appellant* 
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BRAOER  T.  BIGHAM  et  aL     (No.  66.) 
<CoDrt  of  Appeals  of  Maryland.    D«c.  2,  191S.) 

1.  Gbound  Rkkts  «=96  —  Redekmino  Rkkt— 
Statutes— Appucabixity. 

The  atatntes  providing  for  redemption  of 
ground  rents  apply  to  leases  of  buildings  as 
'w«U  as  leases  of  ground,  the  reasons  and  public 
policy  prompting  such  legislation  applying  In 
either  case  with  equal  cogency. 

[iild.  Note. — For  other  cases,  see  Ground 
Renta,  Gent  Dig.  I  6;  Dec.  Dig.  «=»6.] 

2.  IiANDLOBB)   AND  TENANT  4s>123— IiEASB  OP 

Bxni.Dma — Effect. 
The  general  rule  is  that  a  lease  of  a  house 
or  bnilding  carries  with  it  the  land  upon  which 
the  building  atanda. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  iS  435,  430;  Dec.  Dig.  «=> 
123.] 

3.  Gbouitd  Rxnts  4=»6  —  REOEEioNa  Bent— 
VEsrao  RioHT— Sttbbequent  Act, 

Where  lessee's  right  to  redeem  the  rent 
nnder  a  lease  of  a  business  building  arose  prior 
to  Act»  1914,  c.  371,  providing  that  the  rent 
redemption  acts  should  not  apply  to  leases  for 
business  purposes,  such  right  was  not  affected 
thereby,  ance  it  was  a  vested  contractual  right 
inviolable  by  subsequent  legislation. 

[Kd.  Note. — ^For  other  cases,  see  Ground 
Renta,  Gent  Dig.  |  6;  Dec.  Dig.  «=»6.] 

4.  GsotrND  Rents  ©==6— Rent  Redemption— 
AccRVAL  OF  Right— Deferred  Tebm. 

Where  defendants,  by  a  lease  made  in  1906, 
demised  premises  in  Baltimore  to  plaintiff  *for 
20  years,  the  term  to  begin  in  1915  with  a  pro- 
vision that  plaintiff  should  erect  a  business 
building  on  the  premises  before  the  beginnin|  of 
the  term  or  forfeit  a  sum  in  lieu,  plaintiff  bad 
the  right  to  redeem  the  rent  after  the  expiration 
of  five  years  from  the  execution  of  the  lease  and 
before  the  beginning  of  the  term,  under  the  rent 
redemption  DTOvisioB  of  Code  Fub.  Gen.  Laws 
1904,  art  53,  f  24.  since  the  right  to  redemption 
provided  for  therein  arises  at  five  years  from  the 
date  of  the  lease,  and  not  fr«»n  the  commence- 
naent  of  the  term. 

lEd.  Note.— For  other  casee,  see  Ground 
Rents,  Cent  Dig.  |  6;    Dec  Dig.  «=9a] 

O.  Ground  Rents  «=96— Lbasb  —  Defebbbd 
Term  — Rent  Redemption- Lessee's  Fau.- 
um:  TO  BtJiLD. 

Tn»e  plaintiff's  right  to  redeem  nnder  sneh 
act  was  not  effected  by  the  fact  that  he  had  not 
built  such  building  or  paid  the  money  in  lieu  as 
provided,  sinc&  ue  parties  being  held  to  have 
contracted  with  reference  to  the  act,  the  right 
to  redeem  mnst  be  considered  incorporated  in 
the  lease. 

[EM.  Note. — For  other  cases,  see  Ground 
Bents,  Cent  Dig.  {  6;    Dec.  Dig.  «=»6.] 

6.  Ground  Rents  «=»6  —  Lease  —  Rent  Re- 
demption— Provisions  Seeking  to  Avoid. 
Such  right  was  not  so  affected  for  the  fur- 
ther reason  that  plaintiff's  statutory  right  to  re- 
deem rent  could  not  be  effected  by  any  provision 
in  the  lease,  however  strongly  worded,  since  to 
allow  such  evasion  of  the  act  would  amount  to 
its  virtual  repeal. 

(Ed.  Note.— For  other  cases,  see  Ground 
Rents,  Cent  Dig.  {  6;   Dec.  Dig.  «=»6.] 

Aiv>eal  from  Circuit  Court  of  Baltimore 
Caty ;  Carroll  T.  Bond,  Judge: 

"To  be  ofBclaUy  reported." 

Action  by  Albert  A.  Brager  against  Olive 
Virginia  Bigbam  and  Barbara  B.  Ford  to  re- 
deem ground  rent  under  a  lease.    Judgment 


tbr  defendants,  and  tfalrtHfT  aiveala.    Re- 
versed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  DR- 
NSR,  and  CONSTABLE,  JJ. 

Anbrey  Pearre,  Jr.,  and  Randolph  Barton, 
Jr.,  both  of  Baltimore,  for  appellant  J. 
Wilson  Lieakin,  of  Baltimore,  for  appellees. 

burke;  J.  The  appellees  are  leasehold 
owners  of  the  property  known  as  No.  233 
North  Eutaw  street  in  Baltimore  dty.  The 
property  is  sobject  to  an  irredeemable  an- 
nual ground  rent  of  $12.  On  January  24, 
1888,  John  Plummer  Bigbam  and  othws,  the 
leasehold  owners,  leitsed  the  property  to 
Joseph  Bigmnnd.    The  lease  recited  that: 

"The  said  parties  of  the  first  and  second  part 
do  hereby  lease  imto  the  said  Joseph  Sigmund 
the  three-story  building,  No.  233  N.  Eutaw 
street  near  Saratoga  street  in  the  city  afore- 
said, said  building  fronting  about  22  feet  on 
the  east  side  of  Eutaw  street,  for  the  term  of  one 
year,  commencing  on  the  first  day  of  December, 
eighteen  hundred  and  eighty-seven,  and  expiring 
on  the  thirtieth  day  of  November,  eighteen  hun- 
dred and  eighty-eight,  at  the  annual  rental  of 
twelve  hundred  dollars,  payable  in  monthly  in- 
stallments of  one  hundred  dollars  each,  on  the 
first  day  of  each  and  every  month,  and  at  the 
expiration  of  said  term  which  occurs  on  the  first 
day  of  December,  eighteen  hundred  and  eighty- 
eight  the  aforesaid  parties  of  the  first  and  sec- 
ond part,  his,  her  and  their  successors,  execu- 
tors, administrators  and  assigns,  do  and  he  and 
they  do  hereby  lease  unto  the  said  Joseph  Sig- 
mund, the  hereinbefore  described  premises  for 
the  term  of  ten  years,  commencing  on  the  said 
first  day  of  December,  eighteen  hundred  and 
eighty-eight,  and  expiring  on  the  thirtieth  day 
of  November,  eighteen  hnndred  and  ninety-eight 
(1S98),  at  the  annual  rental  of  sixteen  hundred 
dollars,  payablo  in  monthly  installments  of  one 
hundred  and  thirty-three  doUsrs  and  thirty-three 
cents  ($133.33)  each,  on  the  first  day  of  each 
and  every  month  daring  the  continuance  of  this 
demise  accounting  from  the  first  day  of  Decem- 
ber, eighteen  hundred  and  eighty-eight" 

This  lease  was  assigned  to  the  appellant, 
Albert  A.  Brager.  Prior  to  its  expiration, 
the  lessors  on  March  7,  1896,  executed  and 
delivered  to  Brager,  who  was  then  in  posses- 
sion of  the  premises  under  the  assignment 
referred  to,  a  new  lease  of  the  property  for 
a  term  beginning  November  SO,  1898,  and 
ending  April  2,  1911,  at  an  annual  rent  of 
$2,000. 

On  the  16th  of  March,  1901,  the  lessors 
and  the  appellant  entered  into  a  writing 
nnder  seal  called  in  the  record  a  "lease  and 
agreement"  It  referred  to  the  lease  of 
1896  and  to  the  fact  that  it  would  expire  in 
April,  1911,  and  that  It  had  been  agreed  be- 
tween the  parties  that  the  said  lease  should 
be  extended  until  December  4,  1915.  It  then 
provided: 

"That  in  consideration  of  the  premises  and  of 
the  sum  of  one  dollar,  the  said  parties  hereto 
do  hereby  extend  the  aforesaid  lease  of  said 
premises  until  the  fourth  day  of  December,  in 
the  year  nineteen  hnndred  and  fifteen  (1915), 
such  extention  to  be  subject  to  all  of  the  terms, 
conditions    and   stipulations   contained   in   said 
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original  laase  dated  the  serenth  day  of  ICarch, 
dghteen  hundred  and  ninety-six,  and  recorded 
as  aforesaid  among  the  land  records  of  Balti- 
more city  in  Liber  B.  O.,  No.  1607,  folio  195, 
etc.  And  it  is  hereby  agreed  that  if  the  said 
Brager  should  tear  down  the  present  building 
on  said  premises  and  erect  another  in  its  place, 
at  said  Brager's  expense,  said  Bragvr  hereby 
agrees  to  pay  the  yearly  increase  of  taxes  over 
and  above  the  present  assessment  on  the  valua- 
tion of  said  property  if  snch  increase  of  assess- 
ment is  caused  by  reason  of  the  erection  of  said 
new  building  by  said  Brager,  it  being  under- 
stood, however,  that  said  Brager  shau  not  be 
prejudiced  hereby  by  reason  of  an  increase  of 
the  tax  rate  in  Baltimore  dty." 

On  February  23,  1906,  the  lessors  granted 
to  Brager,  bis  personal  representatlvea  and 
assigns — 

"the  right  and  option  of  a  lease  of  the  premises 
known  as  No.  233  North  Bntaw  street,  m  Balti- 
more city,  for  the  term  of  years  commencing  on 
the  fourth  day  of  December,  nineteen  hundred 
and  fifteen  (191^  and  to  continue  for  the  pe- 
riod of  twenty  (20)  years  thereafter,  said  lease 
to  be  subject  to  all  of  the  terms,  conditions  and 
stipulations  contained  in  an  original  lease  be- 
tween the  parties  hereto  (and  Frank  R.  Ford, 
who  is  now  deceased),  dated  the  seventh  day  of 
March,  1896,  and  recorded  among  the  land  rec- 
ords of  Baltimore  city  in  liber  B.  O.,  No.  1607, 
folio  195,  etc.,  with  the  exception  of  the  giving  of 
bond  and  with  the  exception  of  the  increase  of 
rent  as  herein  set  forth." 

In  consideration  of  the  execntion  of  tbis 
option,  Brager  agreed  to  pay  a  rental  of 
$2,100  per  annum  Instead  of  |2,000  as  provid- 
ed in  the  extension  of  the  lease  dated  March 
16,  1901. 

Brager  vras  required  to  avail  himself  of  tbe 
option  within  a  period  of  30  days  from  Its 
date,  and  he  did  avail  himself  of  the  option 
within  the  time  limited,  and  on  March  16, 
1906,  a  new  lease  and  agreement  were  exe- 
cuted. The  portions  of  this  instrument, 
which  are  necessary  for  the  purposes  of 
clearness  to  quote,  are  as  follows: 

"This  lease  and  agreement,  made  this  six- 
teenth day  of  March,  in  the  year  one  thou- 
sand nine  hundred  and  six,  by  and  between  John 
Plummer  Bigham.  substituted  trustee  of  the 
will  of  John  Bigham,  deceased,  of  Baltimore 
city,  in  the  state  of  Maryland,  party  of  the 
first  part,  and  John  Plummer  Hi  sham  of  the  city 
of  Baltimore,  in  the  state  of  Maryland,  Olive 
Virginia  Bigham,  of  the  dty  of  Baltimore,  in 
the  state  of  Maryland,  and  Barbara  E.  Ford, 
of  Fairtex,  Fairfax  county,  in  the  state  of  Vir- 
ginia, parties  of  the  second  part,  and  Albert  A. 
Brager,  of  the  city  of  Baltimore,  in  the  state  of 
Maryland,  party  of  the  third  part  Whereas, 
the  said  Albert  A.  Brager,  on  the  seventh  day 
of  March,  in  the  year  eighteen  hundred  and 
ninety-six,  leased  from  the  parties  of  the  first 
and  second  parts  (and  Frank  R.  Ford,  now  de- 
ceased), the  premises  known  as  No.  233  North 
Entaw  street,  in  Baltimore  city,  which  said 
lease  continues  until  the  second  day  of  April, 
in  the  yeat*  nineteen  hundred  and  eleven,  said 
lease  being  recorded  among  the  land  records  of 
Baltimore  dty  in  liber  K,  O.,  No.  1607,  folio 
195,  etc.,  and  whereas  on  the  sixteenth  day  of 
March,  m  the  year  one  thousand  nine  hundred 
and  one,  the  said  named  parties  executed  to 
the  said  Albert  A.  Brager,  a  lease  on  said  prem- 
ises known  as  No.  233  North  Eutaw  street,  in 
Baltimore  dty,  for  a  term  of  years  commencing 
on  the  second  day  of  April,  m  tbe  year  nine- 
teen hundred  and  eleven,  and  ending  on  the 
fourth  day  of  December,  in  the  year  nineteen 
hundred   and    fifteen;    and   whereas   the   said 


parties  of  the  first  and  second  parts  have  agreed 
to  execute  a  new  lease  to  the  said  Albert  A. 
Brager  on  said  premises  known  as  No.  233 
North  Eutaw  street,  in  Baltimore  dty,  subject 
to  the  terms  and  stipulations  hereinafter  set 
forth:  Now,  therefore,  this  agreement  witnees- 
eth: 

"That  for  good  and  valuable  considerations,  the 
said  parties  of  the  first  and  second  parts  do 
hereby  demise  and  lease  unto  the  said  Albert 
A.  Brager,  his  personal  representatives  and 
assigns,  the  building  and  premises  in  Baltimore 
dty,  known  as  No.  233  North  Bhitaw  street, 
for  the  term  of  years  commencing  on  the  ftmrth 
day  of  December,  in  the  year  nineteen  hundred 
and  fifteen,  and  ending  on  the  third  day  of  De- 
cember, in  the  year  nineteen  hundred  and  thirty- 
five,  at  the  rental  of  twenty-one  himdred  dollars 
($2,100)  per  annum  shall  be  payable  monthly  in 
even  and  equal  installments  of  one  hundred  and 
seventv-five  dollars  ($176)  each  on  the  fourth 
day  of  each  and  every  month  during  the  contin- 
uance of  this  lease.    *    •    • 

"Said  Brager  hereby  agrees  that  between  this 
date  and  the  fourth  day  of  December,  in  the  year 
nineteen  hundred  and  fifteen,  he  will  tear  down 
the  present  building  on  said  premises  and  erect 
a  new  building  thereon,  at  his,  the  said  Brager's 
own  cost  and  expense,  said  new  building  to  cost 
not  less  than  the  sum  of  twenty  thousand  dol- 
lars ($20,000).  And  it  is  agreed  that  if  tho 
said  Brager  should  not  tear  down  the  present 
building  on  said  premises,  and  erect  a  new  build- 
ing thereon  as  aforesaid,  between  this  date  and 
the  fourth  day  of  December,  in  the  year  nine- 
teen hundred  and  fifteen,  he  will  pay  to  the 
said  John  Plummer  Bigham,  substitnted  tma- 
tee  of  John  Bi^am,  deceased,  John  Plummer 
Bigham,  Olive  Virginia  Bigham  and  Barbara 
E.  Ford,  the  cash  sum  of  ten  thousand  dollars 
($10,000) ,  on  the  fourth  day  of  December,  in  tbe 
year  nineteen  hundred  and  fifteen,  if  be  does  not 
erect  said  building,  which  sum  of  ten  thousand 
dollars  ($10,000)  shaU  be  in  Ueu  of  the  liability 
of  said  Brager  to  erect  said  building." 

Tbe  appellant,  claiming  the  right  to  redeem 
and  extinguish  the  rent  reserved  in  the  lease 
of  Marcb  16,  1906,  gave  the  repaired  notice 
of  one  month  to  tbe  landlords  and  les8or» 
of  his  desire  to  redeem,  and  tendered  tbe 
sum  of  $35,000 — that  being  the  sum  of  money 
equal  to  tbe  capitalization  of  the  rent  re- 
served at  6  per  cent — and  all  accrued  rent 
and  demanded  from  the  appellees  tbe  execu- 
tion of  a  deed  at  bis  expense.  Theiy  de- 
clined to  execute  and  deliver  a  deed  for  the 
premlsea  The  appellant  thereupon  filed  In. 
tbe  circuit  court  of  Baltimore  dty  tbe  biU  la 
this  case  in  which  be  prayed : 

"That  said  defendants  may  be  required  by  a 
decree  of  this  court  to  execute  and  deliver  onto 
your  orator  a  deed  of  the  lot  hereinbefore  de- 
scribed, imder  the  provisions  of  artide  63,  124, 
and  artide  21,  i  88  of  the  Code  of  Public  Gen- 
eral Laws  of  Maryland,  to  the  end  that  said 
annual  rent  of  $2,100  shall  be  eliminated." 

Tbe  answer  of  tbe  appellees  admits  tbe 
title  of  tbe  plaintiff  under  the  leases  and 
agreements  mentioned,  and  they  also  admit 
the  service  of  notice  given  by  the  plaintiff 
of  bis  desire  to  redeem,  and  that  they  refused 
to  execute  a  deed  for  tbe  premises.  Tbey 
alleged  that  tbe  paper  writing  dated  Marcb 
16,  1906,  was  an  agreement  to  lease  a  house 
to  be  erected  by  tbe  plaintiff  prior  to  Decem- 
ber 4,  1915,  for  a  period  of  20  years  from 
said  last-mentioned  date,  and  that  until  said 
date  arrived  It  was  a  mere  agreement  to- 
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lease  in  the  fntnre,  and  was  not  a  lease  or 
sublease  within  the  meaning  of  the  acts  of 
Assembly;  that  It  does  not  profess  to  be  a 
lease  or  sublease  of  a  lot  of  ground,  but  only 
of  a  house  to  be  bnllt  by  the  plalntiif.  The 
answer  then  set  forth  the  provision,  quoted 
above,  of  the  lease  and  agreement  of  March 
16,  1906,  by  which  Bniger  obligated  himself 
to  erect  a  new  building,  to  cost  not  lees  than 
»20,000,-  prior  to  December  4,  1916,  or,  in 
case  of  failure  to  do  so,  to  pay  in  ca^  to  the 
lesBOta  the  sum  of  $10,000,  and  alleged  that: 
"The  attempt  by  the  plaintiff  to  redeem  the 
said  rent  without  either  boildine  for  $20,000  or 
paying  cash  of  $10,000,  the  consideration  of  said 
paper,  is  a  gross  mud  upon  the  said  agreement, 
and  will  not  be  countenanced  in  a  court  of 
equity,  which  requires  every  one  applying  to  it 
for  asm  stance  to  do  equity." 

Tbe  seventh  and  eighth  paragnvhs  an 
here  quoted : 

"(7)  These  defendants  show  tiiat  the  various 
acta  mentioned  and  collated  in  article  53,  I  24, 
of  the  Code,  are  all  on  pari  materia,  and  aU  in- 
tended to  express  a  public  policy  against  the 
continuance  of  long  leasee,  but  nowhere  to  do,- 
aa  this  present  bill  attempts  to,  cut  up  a  rent 
before  the  same  has  gone  into  effect.  The  pres- 
ent rent  is  for  20  years  from  December  4,  1915, 
and  if  the  prayer  of  tbe  bill  is  granted,  will  be 
'redeemed'  before  it  ever  bad  any  existence,  and 
without  pa^ng  the  consideration  of  said  lease 
above  mentioned,  contrary  to  equity  and  good 
conscience. 

"(8)  By  Act  of  Assembly,  1914,  c.  371,  it  is 
provided  that  the  several  acts  of  Assembly  relied 
on  by  the  plaintiff  'were  not  intended  to  apply 
and  do  not  apply  to  leases  or  subleases  of  prop- 
erty leased  for  business  purposes  *  •  • 
where  the  term  of  such  lease  or  subleases  in- 
cluding all  renewals  provided  for  therein,  shall 
not  exceed  25  years.'  That  said  act  took  effect 
April  lO,  1914,  and  therefore  conclusively  pre- 
vents the  relief  prayed  for." 

Tbe  case  was  beard  In  the  court  bellow  on 
bill,  answer,  and  exhibits,  "as  If  the  answer 
were  a  demurrer."  The  lower  court,  In  a 
carefully  prepared  opinion,  held  this  lease  to 
be  a  building  lease,  and  further  held  that 
the  statutes  of  the  state  providing  for  the  re- 
demption of  ground  rents  did  not  apply  to 
building  leases,  and  for  that  reason  by  its 
decree  of  July  3,  1915,  dismissed  the  bill  of 
complaint,  and  from  that  decree  the  plaintiff 
baa  brought  this  appeaL 

It  is,  we  think,  perfectly  clear,  both  from 
tbe  terms  of  the  option  to  lease  dated  Feb- 
ruary 23,  1906,  and  from  the  language  em- 
ployed In  the  lease  and  agreement  dated 
March  16,  1906,  that  the  latter  instrument 
was  precisely  what  the  parties  Intended  it 
to  be,  viz.,  a  lease  of  the  "building  and  prem- 
ises" in  question  for  a  term  of  20  years,  with 
a  reserved  annual  rent  of  $2400,  the  term 
to  begin  on  the  4th  day  of  December,  1915, 
said  lease  containing  also  oertaln  agreements 
of  the  partiea,  one  of  whlcdi  we  have  above 
transcribed. 

[1]  It  is  true  that  the  lease  may  be  prop* 
erly  called  a  building  lease,  and,  if  the  re- 
demption statutes  do  not  apply  to  this  Uad 
of  lease,  the  court  below  was  right  in  so 
boldlng,  and  the  decree  must  be  afSrmed. 
Bat  we  C4oqot  agree  to  the  conclusion  reacdi- 


ed  by  the  court  below  jxptm  this  Qnestion.  We 
find  no  warrant,  elthor  in  the  language  of 
the  statutes,  or  In  the  reasons,  or  necessity, 
or  public  policy  which  prompted  their  pas- 
sage, to  draw  a  distinction  between  leases  of 
ground  and  leases  of  buildings,  or  building 
leases.  No  such  distinction  is  found  in  the 
statutes,  and  a  construction  which  would  ex- 
clude the  latter  kind  of  leases  would  not  only 
exempt  from  the  (q)eratlon  of  the  statutes  a 
class  of  Heases  comprehended  within  tbe  lan- 
guage of  the  acts,  but  would  defeat  In  large 
measure  tbe  beneficial  purposes  fo^  which 
they  were  passed. 

It  is  provided  by  chapter  207  of  the  Acts 
of  1900,  approved  April  5,  1000  (section  89, 
art.  21,  of  the  Code),  that : 

"All  rents  reserved  by  leases  or  subleases  of 
land  hereafter  made  in  this  state  for  a  longer 
period  than  fifteen  years  shall  be  redeemable  at 
any  time  after  expiration  of  five  years  from  date 
of  such  leases  or  subleases,  at  the  option  of  the 
tenant,  after  notice  of  one  month  to  the  land- 
lord, tor  a  sum  of  money  equal  to  the  capitaliza- 
tion of  the  rent  reserved  at  a  rate  not  exceeding 
six  per  centum." 

W  The  generally  accepted  rule  is  that  a 
lease  of  a  house  or  buUdlng  carries  with  it 
the  land  upon  which  the  building  stands,  and 
it  cannot  be  denied  that  the  effect  of  tbe 
broad  and  general  language  contained  In  the 
lease  here  under  consideration  was  to  tie  up 
the  land  upon  which  the  building  stands  for 
the  period  of  20  years  from  December  4, 1915. 
To  bold  that  this  act  was  intended  to  apply 
only  to  ground  leases  would  open  wide  the 
door  to  aU  sorts  of  arrangements  for  the 
evasion  of  the  act,  and  "render  the  law,"  as 
was  said  In  Swan  v.  Kemp,  97  Md.  686,  65 
Atl.  441,  "futile  for  the  accomplishment  of 
its  object"  It  would  result  in  permitting 
the  creation  of  a  large  class  of  Irredeemable 
rents,  although  the  land  upon  which  the 
buildings  stood  was  effectually  and  indefinite- 
ly tied  up.  We  cannot  adopt,  what  seems  to 
us,  such  an  unreasonable  and  disastrous  con- 
struction of  tbe  act  In  Swan  v.  Kemp,  su- 
pra, the  court  bad  under  consideration  the 
Act  of  1884,  c  485,  which  upon  the  question 
we  are  nov  dealing  with  was  identical  with 
chapter  207  of  the  act  of  1900.  The  appel- 
lant contended  that  that  act  was  limited  to 
leases  of  land,  but  it  was  held  that  the  pro- 
hibition applied  as  well  to  leases  of  already 
Improved  land  as  to  a  lease  of  vacant  land. 
The  facts  of  that  ease,  briefly  stated,  were 
that  Mrs.  Swan  was  the  owner  In  fee  of  a 
lot  of  ground  on  Baltimore  street  which  was 
improved  by  a  valuabUe  building  long  used 
for  business  purposes.  After  tbe  passage  of 
the  Act  of  1884,  c.  485,  she  leased  these  prem- 
ises to  Alonzo  Lilly  for  a  period  of  99  years 
renewable  forever.  In  1807  Lilly  executed  a 
deed  for  the  premises  to  Lawrence  B.  Kemp 
and  Christian  Devries  in  trust  for  tbe  pur- 
poses stated  in  the  deed.  Under  the  power 
of  sale  contained  in  the  deed  the  trustees 
sold  the  premises  to  Henry  Kirk  for  $65,000. 
The  purchase  price  was  for  the  property  in 
fee  simple,,  and  it  was  agreed  between  the 
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purchaser  and  tbe  tnutees  that  $50,000  of 
the  purchase  money — that  amoont  being  the 
capitalization  at  6  per  cent,  of  the  rent  re- 
served by  the  lease — should  be  applied  to  the 
extinguishment  at  the  rent  so  reserved.  The 
sale  was  reported  to  the  court  and  ratified. 
The  trustees  to  consummate  the  sale  tendered 
the  reversionary  owners  of  the  fee  $50,000, 
and  all  arrears  of  rent,  and  requested  a  con- 
veyance of  the  fee-simple  Interest  and  rever- 
sion. The  owners  refused  to  make  the  con- 
veyance, "and  based  their  refusal  upon  the 
claim  that  the  act  of  1884,  c.  485,  did  not  ap- 
ply to  such  a  case  as  this  where  a  lease  was 
made  of  property  already  Improved,"  etc. 
After  quoting  the  provisions  of  the  act,  Judge 
Jones,  in  delivering  the  opinion  of  the  court, 
said: 

"A  mere  reading  of  the  statute  is  sufficient 
to  show  that  the  lease  we  are  dealing  with  here 
is  within  its  letter.  No  attempt  at  argument 
or  illustration  could  make  that  plainer.  Now 
is  it  not  within  the  mischief  the  statute  was  in- 
tended to  remedy?  Within  the  object  it  was  in- 
tended to  accomplish?  Within  the  policy  it  was 
intended  to  establish? 

"In  the  case  of  Stewart  v.  Gorter,  70  Md.  242, 
16  AU.  644,  2  U  R.  A.  711,  the  legislation  we 
have  now  under  consideration  was  before  this 
coart  for  construction  as  to  its  purport,  object, 
and  effect,  and  it  was  there  declared  that  it  'was 
the  result  of  a  well-grounded  belief  that  these 
long  leases,  with  their  covenants  of  renewal, 
were  injurious  to  the  prosperity  of  the  city  of 
Baltimore,  and  that  sound  public  policy  demand- 
ed that  all  leases  hereafter  made,  if  for  more 
than  15  years,  might  be  ended  at  the  option  of 
the  tenant  or  lessee  upon  paying  the  capitaliza- 
tion of  his  ground  rent  at  six  per  centum.  It 
was  the  system  of  these  long  leases,  irredeemable 
until  the  end  of  the  term,  that  the  Legislature 
wished  to  break  up.'  This  legislation  was  thus, 
in  effect,  pronounced  remedial  in  its  character. 
It  is  therefore,  by  the  settled  rule  of  construc- 
tion  in  such  cases,  to  be  liberally  construed  so 
as  to  advance  the  remedy  and  sujiprcss  or  pre- 
vent the  misdiief  against  which  it  is  directed. 
Aooordingly,  it  was  applied  in  the  case  just  cited 
to  a  lease  which,  by  its  strict,  literal  terms,  did 
not  come  within  the  wording  of  the  statute.  It 
was  there  also  held  that  the  policy  of  the  law 
could  not  be  contravened  by  a  waiver  of  its  pro- 
visions by  the  parties  to  the  lease.  This  latter 
ruling  was  made  in  respect  to  an  express  provi- 
sion inserted  in  that  lease  that  was  the  subject 
of  adjudication  in  the  case  rcferrecf  to,  to  the 
effect  that  the  lessee  'would  not  avail  himself  of 
any  right  that  be  might  have  by  virtue  of  any 
Maryland  statute  to  redeem  the  rent  at  a  less 
sum  than  that  fixed  in  the  lease.' 

"The  effect  of  the  ruling  of  the  court  in  the 
case  of  Stewart  v.  Gorter,  supra,  is  that  the  leg- 
islation in  question  shall  be  construed  to  carry 
out  its  policy,  and  will  not  be  allowed  to  he 
thwarted  by  agreements  or  contractual  provi- 
sions evasive  of  its  purpose.  If  express  agree- 
ments and  provisions  are  not  allowed  to  avoid 
the  effect  of  the  legislation  in  question,  the 
courts  wUl  not  be  astute,  in  cases  falling  within 
the  letter  and  terms  of  the  law,  to  find  reasons 
for  wresting  them  from  Its  operation  by  con- 
struction. In  th«  case  at  bar  the  reason  nrged 
for  holding  the  lease  in  controversy  not  subject 
to  the  operation  of  the  statute,  which  has  been 
set  out,  is  without  force.  By  its  terms  the  stat- 
ute applies  to  all  leases  of  land  for  a  longer 
Iieriod  than  15  years.  No  exception  or  qualifica- 
tion appears  in  it  as  it  reads.  Its  purpose,  as 
this  court  has  held,  is  'to  break  up'  the  system 
of  irredeemable  rents.  Why  is  the  lease  here  in 
oontroverv  not  within  the  reason  and  policy  of 


such  a  law  as  it  is  within  its  letter?  What  sound 
reason  can  there  be  for  making  a  distinction  ii> 
legislation  against  the  system  of  irredeemable 
leases  between  leases  of  land  already  built  upon, 
and  leases  of  land  that  is  forthwith  to  t>e  built 
upon?  To  put  upon  a  measure  intended  to  be 
prohibitory  of  such  leases  a  construction  making 
such  a  distinction  would  be  to  render  the  law 
utterly  futile  for  the  accompUshment  of  its  ob- 
ject. The  opportunity  wUch  would  thereby  be 
afforded  for  evading  the  operation  ot  the  law  and 
nullifying  its  purpose  is  obvious,  and  i^  a  con- 
trolling reason  why  such  a  construction  should 
not  be  adopted.  •  •  •  Further  than  this  it 
has  been  held  by  this  court  as  'settled  by  author- 
ity that  where  rights  are  acquired  under  a  stat- 
ute, in  the  nature  of  a  contract,  or  where  thertt 
is  a  grant  of  power,  a  repeal  of  the  statute  will 
not  divest  the  right  or  interest  acquired,  or  an- 
nul acts  done  under  it'" 

Upon  this  branch  of  the  case  our  conclu- 
sion is  that  the  lower  court  was  in  error  in 
holding  that  the  redemption  statutes  do  not 
apply  to  leases  of  this  kind. 

[S]  If  the  plaintiff  bad  a  rl^t  to  redeem 
the  rent  prior  to  the  act  of  1914,  c  371,  re- 
lied on  in  the  appellees'  answer,  this  right 
was  not  affected  by  the  passage  of  that  act, 
because  his  right  of  redemption  was  in  tbe 
nature  o^  a  contract  and  he  could  not  be 
deprived  of  vested  rights  by  subsequent  leg- 
islation. 

[4]  Code,  art  53,  {  24,  declares  that: 

"All  rents  reserved  by  leases  or  subleases  of 
land  made  in  this  state  after  April  5,  1900,  for  a 
longer  period  than  15  years  shall  be  redeemable 
at  any  time  after  expiration  of  five  years  from 
(late  of  such  leases  or  such  subleases,    utc. 

This  is  a  sublease:  It  is  for  a  longer  period 
than  15  years.  It  was  dated  March  16, 1906, 
and  the  bill  was  not  filed  for  more  than  5 
years  from  the  date  of  the  sublease,  and  un- 
der the  plain  provisions  of  the  statute  It 
would  aiqpear  to  be  now  redeemable.  But 
it  is  said  that  the  words  "from  date  of  such 
lease  or  sublease^"  mean  from  "tbe  com- 
mencement of  the  term."  The  statute  does 
not  so  provide,  and  under  such  a  construction 
by  means  of  a  series  of  leases  and  agree- 
ments, executed  at  one  time  and  to  take  ef- 
fect at  different  i)eriods  in  the  future,  tbe 
law  might  be  successfully  frustrated. 

To  maintain  tbe  act  in  its  full  vigor,  and  to 
secure  its  full  remedial  benefits,  we  are  un- 
willing to  adopt  a  constraction  which  would 
inevitably  lead  to  abuses  and  evasions  of  its 
provisi<ms. 

[S,  6]  With  respect  to  the  claim  made  by 
I  the  appellees  that  the  relief  prayed  for  ought 
not  to  be  granted  l>ecanse  the  plaintiff  ha» 
not  erected  a  new  building  upon  the  demised 
premises,  or  paid  in  cash  $10,000  as  provid- 
ed in  tbe  clause  of  the  lease  hereinbefore- 
quoted:  There  is  some  apparent  injustice  in 
permitting  a  lessee  to  redeem  before  be  ha» 
performed  tbe  agreement  on  his  i>axt  em- 
bodied in  the  lease.  But  the  answer  to  this 
objection  is  twofold:  First,  the  lessee's  right 
to  redeem  "for  a  sum  of  money  eqnal  to  the 
capitalization  of  tbe  rent  reserved  at  a 
rate  not  exceeding  six  per  centum"  is  a  stat- 
utory right,  and  in  legal  contemplation  th» 
leas*  must  be  read  as  if  this  rlgbt  ot  redemp- 
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tioD  were  Incoriwrated  in  It,  and  the  court 
must  hold  that  the  parties  contracted  with 
reference  to  and  with  knowledge  of  this 
rig^t;  Becmidly,  this  right  was  given  for 
the  benefit  of  the  public,  and  not  oat  of  any 
special  consideration  for  the  parties  to  the 
lease,  and,  as  was  held  in  Stewart  v.  Gorter, 
70  Md.  245,  16  AtL  645,  2  L.  B.  A.  7U,  the 
leasee  "cannot  be  estopped  by  any  covenant, 
however  strongly  worded,  from  claiming  the 
right  guaranteed  him  by  this  act.  It  would 
be  a  virtual  repeal  of  the  act,  if  covenants 
and  agreements  were  allowed  to-  supersede 
Its  express  provisions."  It  follow^  that  the 
decree  of  the  lower  court  must  be  reversed. 

Decree  reversed,  and  cause  remanded,  the 
appellees  to  pay  the  costs. 


NATIONAL   LIFE  INS.   CO.   OF   UNITED 
STATES  V.  FLEMING  et  al.    (No.  15.) 

(Conrt  of  Appeals  of  Maryland.    Dec.  2,  1915.) 

1.  JUBURAVCJt  9=ae46— AOOIDKNT  iNSTlfBANCK 
— BUBDEN   OF  PbOOF. 

In  an  action  on  an  accident  policy,  the  bar- 
den  of  proving  defenses  that  insured,  when  she 
met  her  death,  was  not  in  such  a  position  as  to 
fall  witliin  the  terms  of  the  policy,  ia  upon  the 
insurer. 

lEi.  Note. — For  other  cases,  see  Insurance, 
Cent  Di£.  H  1555,  1645-16C8 ;  Dec  Dig.  <S=> 
646.] 

2.  iNSBIUJtCK  «=9668  —  ACOIDBNT  INBITBANOK 

— ^Actions— JuBT  Question. 

In  an  action  on  an  accident  policy  to  recov- 
er for  the  death  of  insured,  whom  it  was  claim- 
ed was  thrown  from  a  street  car,  the  questions 
wiiether  she  was  guilty  of  negligence  in  expos- 
ing herself  to  unnecessary  danger,  or  whether 
she  was  injured  while  attempting  to  leave  the 
«ar,  under  both  of  which  conditions  the  policy 
did  not  apply,  Iteid  tor  the  jury. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1656,  1732-1770;  Dec.  Dig.  «=3 
66&] 

S.  Insobanob  «=>452— Accident  Pouotes— 
Liabuxtt— "Ik  a  Pi.aob  Rbouulblt  Pbo- 
viDED  fob  thx  Tbanbfobtation  or  Passkn- 

OXU8." 

Where  an  accident  policy  provided  a  pay- 
matt  for  loss  of  life  resulting  from  accidental 
bodily  injories  wiiile  actually  riding  as  a  pas- 
senger in  a  place  regularly  provided  for  the 
transportation  of  passengers  within  a  surface, 
underground,  or  elevated  railroad  car,  or  other 
public  conveyance,  no  recovery  can  be  had  for 
the  death  of  insared  while  riding  on  a  street 
car,  unless  tlie  injuries  causing  death  were  re- 
ceived while  riding  as  a  passenger  "in  a  place 
regular^  provided  for  the  transportation  of  pas- 
MBgera." 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  U64,  U73,  1174;   Dec.  Dig.  <8=s> 

4.  Insubanoe  «=>462— Aocidbnt  Insubanok 
— Dkfenbis. 

A  platform  of  a  street  car  is  not  a  place 
regularly  provided  for  the  transportation  of  pas- 
sengers within  a  surface  car  or  elevated  rall- 
roaa  car,  or  other  public  conveyance  within  an 
accident  policy,  providinfr  an  indemnity  for  loss 
of  life  for  injuries  sustained  through  accidental 


means  while  riding  as  a  passenger  in  snch  a 
place. 

IBM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1164,  1173,  1174 ;    Dec.  Dig.  €=» 

5.  Appeal  and  Ebeob  «s>1047,  1050— Review 

— IlAEMLEaS    EBBOB. 

The  erroneous  admission  of  evidence,  as 
well  as  the  refusal  to  strike  evidence  which 
could  not  have  harmed  defendant  is  not  preju- 
dicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  4132,  4133, 
4146-4157,  4166;    Dec.  Dig.  «=j>1047,  1060.] 

6.  Insubanoe  «=>529— Accident  Policies  — 
"Whollt  Disabled." 

Under  an  accident  policy  providing  that 
should  the  assured  sustain  any  bodily  injury  ef- 
fected by  external,  violent,  or  accidental  means, 
not  happening  as  specified  in  section  A,  which 
shall  wholly  disable  the  insured,  the-  company 
will  pay  i/at  of  the  indemnity  provided  in  sec- 
tion A,  accidental  bodily  injuries  resulting  in 
assured's  death,  which  did  not  happen  as  speci- 
fied in  section  A,  must  be  taken  as  wholly'  dis- 
abling the  insured  and  entitUng  recovery  of  the 
indemnity. 

FEd.  Note. — For  other  cases,  see  Insurance, 
Cent  IHs;.  {  1315 ;    Dec  Dig.  «=»529. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Wholly  Disabled.] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Morris  A.  Soper,  Judge. 

"To  be  officially  reported." 

Action  by  John  O.  Fleming  and  others 
against  the  National  LUe  Insurance  Com- 
pany of  the  United  States.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Argued  before  BOID,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Charles  W.  Main,  of  Baltimore,  for  appel- 
lant Daniel  R.  Randall,  of  Baltimore 
(Brown,  Marshall,  Brune  &  Thomas,  of  Bal- 
timore, on  the  brief),  tor  appellees. 

THOMAS,  J.  This  suit  was  brought  by 
the  beneficiaries  to  recover  on  an  accident 
Insurance  policy.  The  policy  was  Issued  by 
the  National  Insurance  Company  of  the  Unit- 
ed States  to  Anna  F.  Hunt  on  the  28th  of 
May,  1912,  and  the  company,  subject  to  the 
conditions  and  limitations  therein,  thereby 
promised  to  pay  as  follows  (section  A): 

"Total  Losses. 

For  loss  of  life $2,500.00,  etc 

For  loss  of  both  eyes ^..'iOO.OO,  etc. 

For  loss  of  both  hands *2,.")00.00,  etc. 

For  loss  of  both  fefet .?2.r.no,n0,  etc. 

For  loss  of  one  band  and  one  foot  $2..ioi>.(i0,  etc. 

For  loss  of  one  hand $    Ciiri.dO,  etc 

For  loss  of  one  foot S    625.ti0,  etc. 

For  loss  of  one  eye $   250.00,  etc. 

"Provided  such  loss  shall  result  within  30 
dajrs  from  date  of  accident,  from  accidental  bod- 
ily injuries,  solely  and  independently  of  all  oth- 
er causes,  and  only  it  such  injuries  are  received 
as  follows:  (1)  While  actually  riding  as  a  pas- 
senger in  a  place  regularly  provided  for  the 
transportation  of  passengers,  within  a  surface, 
underground  or  elevated  railroad  car,  steamboat, 
public  automobile,  omnibus,  cab  or  other  public 
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conTeyanoe  provided  by  a  oommon  carrier  for 
passenger  service  only,    etc. 

Under  the  title  "General  Agreements,"  tbe 
policy  provided  that  tbe  Insurance  did  not 
cover  fatal  or  nonfatal  Injuries  resulting 
from  vertigo,  "exposure  to  unnecessary  dan- 
ger," etc.,  and  tliat  the  benefits  under  "clause 
1  of  section  A  shall  not  apply  to  any  fatal 
injuries  •  *  •  received  while  entering  or 
leaving,  or  which  may  result  from  attempt- 
ing to  enter  or  leave  any  of  tbe  conveyances 
therein  spectQed." 

The  declaration  contained  the  common 
counts  in  assumpsit,  and  also  a  special  count, 
in  which,  after  setting  out  the  Issuing  of  the 
policy,  etc..  It  was  alleged  that  on  the  7th  of 
August,  1912,  "while  the  said  Anna  F.  Hunt 
was  riding  as  a  passenger  upon  a  surface  car 
at  Los  Angeles,  Cal.,  and  using  all  proper  pre- 
caution against  accident  or  injury,  she  was 
thrown  or  fell  from  the  car  platform  of  such 
car  to  the  street  and  then  and  there  received 
such  injuries  as  resulted  in  her  death  on  the 
said  7th  of  August,  1912,"  etc. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  at  the  conclusion  of  the 
testimony  the  defendant  offered  five  prayers. 
The  first  three  prayers  sought  to  withdraw 
the  case  from  the  court,  sitting  as  a  jury, 
upon  the  following  grounds:  (1)  Because 
the  evidence  shows  "that  the  injuries  which 
caused  the  death  of  the  assured  were  not 
received  while  actually  riding  as  a  passen- 
ger in  a  place  regularly  provided  for  the 
transportation  of  passengers  within  a  sur- 
face, underground,  or  elevated  railroad  car 
provided  by  a  common  oatrier  for  passenger 
service  only."  (2)  Because  the  evidence 
shows  that  the  injuries  which  caused  the 
death  of  the  assured  resulted  from  her  ex- 
posing herself  to  unnecessary  danger.  (3) 
Because  the  evidence  shovrs  "that  the  In- 
juries were  received  whUe  the  insured  was 
leaving  or  resulted  from  attempting  to  leave 
the  car."  The  fourth  prayer  contained  the 
instruction  that  If  the  court,  sitting  as  a 
Jury,  should  find  from  all  tbe  evidence  that 
the  injuries  which  caused  the  death  of  the 
assured  "resulted  from  her  exposing  herself 
to  unnecessary  danger,"  the  verdict  should 
be  for  the  defendant,  and  tbe  fifth  prayer 
presented  tbe  proposition  that.  If  the  court 
should  find  from  all  the  evidence  that  the 
Injuries  which  caused  the  death  of  the  as- 
sured "were  received  while  leaving,  or  re- 
sulted from  attempting  to'  leave,  the  car," 
then  the  verdict  should  be  for  the  defendant. 
The  court  below  rejected  the  first  three 
prayers  and  granted  the  fourth  and  fifth. 
The  defendant  excepted  to  the  rejection  of 
its  first,  second,  and  third  prayers,  and  has 
brought  this  appeal  from  the  judgment  in 
fbvor  of  the  plaintiff  tor  $2,600. 

Tbe  evidenoe,  which  wais  taken  in  Los 
Angeles,  Cal.,  under  a  commission  issued  out 
of  the  superior  court  of  Baltimore  City, 
shows  that  tbe  accident  which  resulted  In 
tlie  deatb  at  tba  asaored  oocurred  atwut 


9130  o'(do(^  In  the  evening,  in  Angast,  1912, 
whUe  she  was  riding  as  a  passenger  <m  one 
of  tlie  street  cars  of  Iios  Angeles.  Tbe  fn»t 
and  rear  ends  of  tbe  car  on  which  she  was 
riding  were  open,  and  thore  was  a  dosed  ' 
compartment  in  the  center.  There  were  six 
seats  on  the  rear  end  of  tbe  car — three  on 
each  side — with  an  aisle  running  through 
the  center  to  the  rear  platform  of  the  car. 
Th«  platform  was  about  seven  feet  wide, 
and  the  distance  between  the  baci£  seats  and 
tbe  rear  end  of  the  car  was  about  three  feet. 
The  two  steps  from  tbe  platform  were  of 
the  same  yvidth  as  tbe  platform,  and  there 
was  a  handrail  on  the  rear  end  of  tbe  oar. 

At  the  time  of  the  accident,  the  rear  end, 
aisle,  and  platform  of  the  car  were  crowded 
with  passengers.  Tbe  assured  was  apparent- 
ly not  familiar  with  tbe  streets  or  route  of 
the  car.  The  conductor  In  charge  of  tbe 
car  testified  that  when  she  entered  the  car 
she  asked  him  if  It  went  to  Tenth  and  Flow- 
er streets,  and  that  when  be  replied,  "No, 
it  goes  to  Tenth  and  Flgueroa,  one  blodc,  or 
Eighth  and  Flower,  two  blodcs,"  she  said, 
"All  right"  According  to  tlie  testimony  pro- 
duced by  the  plaintiffs,  the  assured  was  oc- 
cupying one  of  the  seats  on  tbe  rear  end  of 
the  car,  and,  wboi  the  car  liad  passed  Flow- 
er street  and  was  approaching  Flgueroa 
street,  she  said  to  one  of  the  witnesses, 
"Eighth  and  Flgueroa?  "  and  when  the  wit- 
ness replied,  "Tes,"  she  got  up  and  went 
down  tbe  aisle  to  tbe  platform,  and  when 
she  reached  the.  platform  she  grabbed  for 
the  handrail  and  missed  it  and  feU.  or  was 
tlurown  from  tbe  car.  Tbe  car  was  stopped, 
and  the  assured  was  found  lying  on  the  rail- 
road trade  In  an  unconscious  condition  and 
died  a  few  hours  later.  Some  of  tbe  evi- 
dence jH'oduced  by  tbe  defendant  tends  to 
show  that  tbe  assured  deliberately  stepped 
from  the  platform  of  the  car  while  tbe  car 
was  running  at  tbe  rate  of  six  or  seven  miles 
per  hour. 

[1 ,  2]  In  ref^^nce  to  tbe  second  and  third 
prayers.  It  is  only  necessary  to  say  that  the 
burden  was  on  tbe  defendant  to  establish 
tbe  defenses  reUed  upon,  and  that  the  ques- 
tl<M>s  whether  tbe  assured  was  guilty  of  neg- 
ligence or  of  exposing  herself  to  unnecessary 
danger,  and  whether  she  was  injured  while 
leaving  or  attempting  to  leave  tbe  car,  were, 
under  tbe  circumstances  of  this  case,  ques- 
tions of  fact  to  t>e  determined  by  tbe  court, 
sitting  as  a  jury.  1  Gyc.  280;  1  Corpus 
Juris,  497 ;  Anthony  v.  Mercantile  Mut.  Ace 
Ass'n.  162  Mass.  364,  38  N.  E.  973,  26  JU 
B.  A.  406,  44  Am.  St  R^.  367;  Freeman 
V.  Travelers'  Ins.  Co.,  144  Mass.  572,  12  N. 
S.  372;  Pretwred  Ace.  Ins.  Go.  t.  Mulr, 
126  Fed.  926,  61  C.  C.  A.  456;  United  Bail- 
ways  T.  Riley,  109  Md.  327,  71  Atl.  970;  Al- 
ton R.,  Gas  &  Electric  Co.  7.  Webb,  219  lU. 
663,  76  N.  B.  687. 

The  car  was  approaching  Flgueroa  street, 
and  tbe  rear  end  and  platform  of  the  car 
weie  crowded  with  passengers,  and  tbe  as- 


Digitized  by 


Google 


Md.) 


KATIONAIi  UFE  INS.  CO.  OF  tOOTED  STATES  y.  FliEMINa 


283 


sored  maj^have  gone  np<xi  the  platform  wltb. 
tbe  view  of  being  prepared  to  get  off  tbe 
car  as  socn  as  It  stopped  At  Flgueroe  street. 
We  said  in  the  case  of  United  Railways  v. 
Blley,  sapra,  that,  "when  the  aatnre  of  the 
act  relied  on  to  show  contrlbutoiy  negligence 
can  only  be  determined  by  all  the  drcom- 
Btanoes  attending  the  transaction,  it  Is  with- 
in the  pro>vlnce  of  the  jury  to  cbanicterisse 
It,"  and  in  that  case  tbe  court  refnsed  to 
bold  that  the  plaintiff  was  guilty  of  con- 
trttwtoiy  negligence,  as  a  matter  of  law, 
in  bting  on  the  platfonn  of  the  oar  at  the 
time  of  the  accident. 

3?be  plalntUTs'  evldenoe  was  to  the  effect 
that  the  assnred  fell  or  was  thrown  from 
the  platform,  while  the  defendant  offered 
ATldenoe  tending  to  show  that  she  stepped 
from  the  car  while  it  was  in  motion.  In 
the  case  of  Anthony  t.  Mercantile  Mat. 
Ace.  AssCn,  aupra,  the  Suprone  Judicial 
Oonrt  of  Massachusetts  said: 

""Dm  burden  being  on  the  defendant  to  prove 
that  it  was  from  one  of  the  ezcei>ted  caase^ 
the  question  remains  whether  the  jury  should 
have  been  instructed,  as  a  matter  of  law,  that 
the  burden  was  sustained.  It  is  not  often, 
where  a  party  has  the  burden  of  provinK  a  fact 
by  the  testimoDy  of  witneages,  that  th«  jury 
can  be  required  by  the  court  to  say  that  the 
fact  la  proved.  l%ey  may  disbelieve  the  wit- 
nesses. If  the  conclusion  is  to  be  reached  by 
drawing  inferences  of  fact  from  other  facts 
agreed,  ordinarily  the  jury  alone  can  draw  these 
inferences." 

Tbe  same  rule  is  stated  and  applied  in 
tbe  cases  of  Calvert  Bank  t.  Katz,  102  Md. 
56,  61  AtL  111,  and  Lemp  Brewing  Oa  v. 
Manta,  120  Md.  176,  87  AU.  814. 

[3]  The  defendant's  first  prayer  presents  a 
different  propositicm.  The  policy  in  question 
is  in  effect  an  undertaking  on  the  part  of  the 
defendant  to  pay  the  sums  mentioned  for  the 
losses  referred  to  in  sectipn  A  U  the  injuries 
are  received  by  the  assnred  while  actually 
riding  as  a  passenger  in  a  place  regularly 
provided  for  the  transportation  of  passengers 
wltfain  a  surface,  underground,  or  elevated 
railroad  car,  or  other  public  conveyance  pro- 
vided by  a  common  carrier  for  passenger 
servioe  only,  and  to  entitle  the  plaintiff  to  re- 
cover the  $2,500  for  loss  of  life,  mentioned  in 
section  A,  they  were  required  to  show  that 
the  injuries  were  received  under  the  circum- 
stances stated  in  clause  1.  In  the  case  of 
Freeman  v.  Travelers'  Ins.  Ck>.,  144  Mass. 
572,  12  N.  m.  372,  tbe  court,  referring  to  a 
policy  of  insurance,  said: 

"If  such  instrument  contain  in  it,  first,  a  gen- 
eral clause,  and  afterwards  a  separate  and  dis- 
tinct clause  which  has  tbe  effect  of  taking  out 
of  the  general  clause  something  that  would  oth- 
erwise De  included  in  it,  a  party,  relying  upon 
the  general  clause,  in  pleading,  may  set  out  that 
clause  only,  without  noticing  tbe  separate  and 
distinct  clause  which  operates  as  an  exception ; 
but,  if  the  exception  itself  be  Incorporated  iu 
the  general  clause,  then  the  party  relying  on  it 
must,  in  pleading,  state  it,  together  with  the  ex- 
ception. It  is  a  general  rule  of  the  law  of  evi- 
dence that  it  is  necessary  for  a  paf&  to  prove 
the  substantive  facts  which  he  is  required  affirm- 
atively to  aver  in  his  pleading." 


[4]  Tbe  evidence  adduced  by  the  plaintiffs 
shows  that  the  assured  at  the  time  she  fell 
or  was  thrown  from  the  car  was  not  "in  a 
place  regularly  provided  for  the  transporta- 
tion of  passengera,"  within  the  car,  but  was 
on  the  platform  of  the  car.  In  the  case  of 
JEtaa.  Life  Insurance  Co.  t.  Vandecar,  86 
Fed.  282,  30  a  a  A.  48,  it  was  held  that  a 
person  riding  on  the  platform  of  a  car  was 
not  riding  In  a  conveyance,  and  tbe  court 
said: 

"The  words  'in  a  passenger  conveyance'  were 
doubtless  used  advisedly,  and  for  the  express 
purpose  of  limiting  the  defendant's  liability. 
The  reason  for  so  doing  is  •  ♦  •  apparent. 
The  place  speclGed  in  the  contract.  In  a  passen- 
ger conveyance,'  is  a  place  of  little  or  no  danger, 
and  the  risk  assumed  is  slight,  while  on  the 
platform  of  a  conveyance  using  the  motive  pow- 
er described  in  tbe  contract  [of  insurance],  and 
especially,  as  in  this  case,  on  the  platform  of  a 
railway  car,  is  an  exceedingly  dangerous  place 
when  the  train  to  which  the  car  is  attached  is 
in  motion.  ♦  •  ♦  We  think  the  words  used 
in  the  contract  dearly  indicate  the  intention  of 
the  parties." 

In  tbe  case  of  Mitch^  v.  GermAn  C<Bn- 
merdal  Ace.  Ins.  Ca,  179  Mo.  App.  1,  161  S. 
W.  362,  tbe  assured  was  injured  while  at- 
tempting to  get  on  a  street  car,  and  tbe 
court  held  that  be  was  not  Injured  while  rid- 
ing within  the  car,  and  said: 

"The  language  of  the  policy  is  entirely  clear 
to  the  effect  that  insurance  •  *  •  for  acci- 
dental death  is  vouchsafdd  only  in  those  cases 
where  the  injuries  received  which  result  in 
death  occur  while  riding  as  a  passenger  in  a 
place  regularly  provided  for  the  transportation 
of  passengers  by  a  common  carrier.  •  •  • 
The  courts  are  not  authorized  to  seise  upon  cer- 
tain and  deflnlte  covenants,  expressed  in  plain 
English,  with  violent  hands,  and  distort  them  so 
as  to  include  a  risk  clearly  excluded  by  the  in- 
surance contract." 

In  the  case  of  Van  Bokkelen  v.  Travelers' 
Ins,  Co.,  34  App.  Dlv.  399,  64  N.  T.  Supp.  307, 
which  was  affirmed  In  167  N.  Y.  590,  60  N.  B. 
1121,  the  assured  was  thrown  or  fell  from  the 
platform  of  a  car,  and  the  court  held  that 
he  was  not  Injured  "while  riding  as  a  pas- 
senger In  a  passenger  conveyance" ;  and  in 
the  case  of  Preferred  Ace.  Ins.  Ca  v.  Mulr, 
126  Fed.  926,  61  0.  C.  A.  456,  the  court  dis- 
tinguished that  case,  where  tbe  language  of 
tbe  policy  was,  "riding  as  a  passenger  in  or 
on  a  passenger  conveyance,"  from  a  case 
where  the  provision  of  the  policy  was,  "if 
such  injuries  are  sustained  while  riding  as 
a  passenger  in  a  passenger  conveyance."  In 
the  case  of  Anable  v.  Fidelity  &  CasoaltT' 
Co.  of  New  York,  78  N.  J.  Law,  320,  63  Atl. 
92,  Id.,  74  N.  J.  Law,  686,  65  Atl.  1117,  tbe 
language  of  the  policy  was  somewhat  dif- 
ferent from  the  terms  of  the  policy  here  in 
question,  but  the  reasoning  of  the  court  Is 
in  accord  with  the  cases  from  which  we  have 
quoted.  The  case  of  King  v.  Travelers'  Ins. 
Co.,  101  Ga.  64,  28  8.  E.  661,  65  Am.  St  Rep. 
288,  placed  a  different  construction  upon  the 
words,  "in  any  passenger  conveyance,"  and 
held  that  the  plaintiff,  who  was  injured  while 
attempting  to  alight  from  a  moving  street 
car,  was  entitled  to  recover.    But  that  case 
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relied  upon  the  statement  In  2  May  on  Ins. 
i  524,  wbere  It  Is  said,  "A  person  may  be 
said  to  be  traveling  in  a  carriage  while 
alighting  therefrom,  until  he  has  cranpletely 
disconnected  himself  and  alighted,"  and  the 
case  of  Northrup  v.  Ry.  Passenger  Assur- 
ance Co.,  43  N.  T.  516,  8  Am.  Rep.  724. 

In  the  case  at  bar  the  policy  exempts  the 
company  from  liability  for  injuries  received 
while  the  assured  is  entering  or  leaving  a 
car,  and  In  the  case  of  Northrup  v.  Ry.  Pas- 
senger Assurance  Co.,  supra,  the  terms  of 
the  policy  were  unlike  the  provisions  of  the 
policy  in  this  case  and  the  case  of  Van  Bok- 
kelen  v.  Travelers'  Ins.  Co.,  supra.  The  lan- 
guage of  the  irollcy  with  which  we  are  now 
concerned,  while  "riding  aa  a  passenger  in 
a  place  regularly  provided  for  the  trans- 
portation of  passengers,  within  a  surface, 
underground  or  elevated  railroad  car,"  is 
too  clear  and  free  from  ambiguity  to  admit 
of  any  doubt  as  to  the  intention  of  the  par- 
ties, and  should  not  therefore  be  construed 
to  Include  risks  clearly  excluded  by  the  terms 
of  the  contract 

The  defendant's  first  prayer  refers  to  the 
pleadings  in  the  case,  and  in  their  declara- 
tion the  plaintiffs  seek  to  recover  only  on 
the  promise  In  the  policy,  in  section  A,  to 
pay  52,500  for  loss  of  life.  Therefore  as  the 
contract  of  the  defendants,  in  section  A,  was 
to  pay  the  $2,500  for  loss  of  life  if  the  as- 
sured was  injured  while  riding  as  a  pas- 
senger within  a  surface,  underground,  or 
elevated  railroad  car,  and  as  the  evidence 
shows  that  the  assured  at  time  she  received 
the  Injuries  which  resulted  in  her  death  was 
not  riding  within  the  car  from  which  she 
fell  or  was  thrown,  the  defendant's  first 
prayer  should  have  been  granted. 

[6]  There  are  only  two  other  exceptions, 
and  they  relate  to  the  rulings  of  the  court 
on  the  evidence.  The  evidence  admitted  in 
the  first  exception,  and  the  evidence  the  court 
refused  to  strike  out  In  the  second  excep- 
tion, could  not  have  injured  the  defendant, 
and,  even  if  it  was  Inadmissible,  its  admis- 
sion would  not  constitute  reversible  error. 

[8]  In  section  C  of  the  policy  the  following 
provision  was  made  for  special  indemnity: 

"Should  the  assured  sustain  any  bodily  in- 
jury, effected  exclusively  by  external,  violent  or 


accidental  means,  not  happening  ••  ipedfied 
in  section  A  hereof,  which  shall,  independently 
of  all  other  caaaes,  immediately,  continuously 
and  wholly  disable  the  assured  and  be  the  sole 
cause  of  one  of  the  total  losses  mentioned  in  sec- 
tion A,  within  thirty  days  <rf  the  date  of  the- 
event  causing  such  injury,  the  company  will  pay 
one  twenty-fifth  of  the  amounts  specified  in 
section  A  for  such  loss." 

As  the  assured  sostatned  a  bodily  injury,, 
which  did  not  happen  as  specified  in  section 
A,  and  which,  independently  of  all  other 
causes,  Immediately,  continuously,  and  whol- 
ly disabled  the  assured,  and  was  the  sole 
cause  of  her  death,  one  of  the  total  losses 
mentioned  in  section  A,  the  idaintlffs  would, 
under  proper  pleadings,  be  entitled  to  recover 
under  section  G  V2i  of  the  $2,500  mentioned 
In  section  A  for  loss  of  life. 

There  are  cases  holding  Uiat  the  words 
"wholly  disable"  and  the  words  "total  dis- 
ability" do  not  include  death,  but  these  cases 
all  rest  upon  the  particular  provisions  of  ttie 
policy  under  consideration.  Hall  v.  Amer- 
ican Insurance  Co.,  06  Ga.  41S,  23  S.  £1  310; 
Dawson  T.  Accident  Ins.  Co.  of  North  Amer- 
ica, 38  Mo.  App.  355.  Here  the  policy  refers 
to  Injuries  wholly  disabling  the  assured  and 
causing  one  of  the  losses  mentioned  in  sec- 
tion A,  and  one  of  the  losses  mentioned  In 
section  A  is  the  loss  of  life.  Moreover,  sec- 
tion O  Is  obviously  intended  to  cover  the 
losses  mentioned  in  section  A  resulting  from 
injuries  not  received  under  the  circumstances 
Stated  in  clause  1  of  section  A,  and  which 
would  not  otherwise  be  covered  by  the  policy. 

Section  22  of  artlde  6  of  the  Code  pro- 
vides: 

"In  all  cases  where  judgment  shall  be  revers- 
ed or  affirmed  by  the  Court  of  Appeals,  and  it 
shall  appear  to  the  court  that  a  new  trial  ought 
to  be  had,  such  new  trial  shall  be  awarded,"  et& 

In  Oils  case  we  will  reverse  the  Judgment 
without  awarding  a  new  trial,  but  we  will 
grant  the  apiiellees  leave  to  make  applica- 
tion for  a  new  trial,  If  they  so  desire,  and 
then  determine  whether  It  shall  be  awarded. 
Milske  V.  Stelner  Mantel  Co.,  103  Md.  235, 
63  Atl.  471,  6  L.  K.  A.  (N.  S.)  1105,  116  Am. 
St.  Rep.  354;  State  v.  Wilson,  107  Md.  128, 
68  AtL  600. 

Judgment  reversed,  with  costs  to  the  ai>- 
pellant 
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WHITING  T.  SHIPLBI.     (No.  23.) 
(Court  of  Appeals  of  Maryland.    Dec.  1,  1915.) 

1.  EXECUTOBS  AND   AomNIBTBATOBS   €=>10  — 

Inxkstate'b  Estatb  —  IssciNO  Lettzhs  — 

Under  Code  Pub.  OiT.  Laws,  art  88,  (  14, 
pTOvidtns  for  the  issninK  of  letters  of  administra- 
tion by  the  orphans'  court  of  the  county  in  which 
intestate  had  his  domicUe,  the  orphans'  court  of 
the  coanty  of  intestate's  domicile  con  alone  prop- 
erly issae  letters  of  administration,  since  the 
'word  "residence,"  as  used  in  such  section,  means 
fixed  or  permanent  home  or  domicile. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Admiiustrators,  Cent  Dig.  f{  22,  23;  Dec.  Dig. 
«=»10. 

For  other  definitions,  see  Words  and  Phrases, 
E'irst  and  Second  Series,  Besidence.] 

2.  DoMiciu:  «=»5— Wife. 

The  general  rnle  is  that  in  the  absence  of  a 
decree  of  separation  or  divorce,  the  legal  domi- 
cile of  a  wife  follows  that  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  |g  24-86;   Dec.  Dig.  i8=»6.] 

8.   KTECDTOBS  and  ADlnNISTRATOBS  €=»29  — 

osphans'  0)ubt  —  dsoibion  —  coixaiksal 

Attack. 

The  decisions  of  orphans'  courts  determin- 
ing the  residence  of  an  intestate  under  their  ju- 
risdiction to  grant  letters  of  administration  con- 
ferred by  Code  Pub.  Civ.  Laws,  art  93,  |  14, 
cannot  be  reviewed  in  collateral  proceedings. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  IMg.  |f  177-182,  1411; 
Deb  Dig.  <S=a29.] 

4.  CotjRTS   «=>475— Obphaws'   Cotjbts— Cok- 

OTTBBENT    JuBlSDlCTION    —    REYOCATION    OF 

LcTTuta. 

Where,  on  appeal  from  an  order  of  the  or- 
phans' court  of  Baltimore  city  dismissing  hia 
petition  seeking  the  revocation  of  letters  of  ad- 
ministration on  his  wife's  estate  granted  to  her 
daughter  by  such  court,  appellant's  contention 
was  tliat  the  issuing  of  letters  to  the  daughter 
was  improper  because  the  orphans'  court  of  Car- 
roll county  had  acquired  jurisdiction  under  an 
application  for  letters  made  by  appellant  previ- 
ously to  the  application  of  the  daughter  in  the 
Baltimore  city  court,  a  mere  showing  that  the 
two  applications  were  made  on  the  same  day 
was  insufficient  to  warrant  a  refusal  under  the 
rule  that  the  one  of  two  courts  of  concurrent 
jurisdiction  first  acquiring  jurisdiction  of  a  giv- 
en matter  is  entitled  to  retain  it 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  K  1229,  1231-1239,  1247-1259;  Dec.  Dig. 
«==475.] 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

"To  be  officially  reported." 

Fetttion  by  Charles  H.  Whiting  against 
Florence  A.  Shipley,  administratrix,  seeking 
the  cancellation  of  taer  letters.  From  an  or- 
der dismissing  his  amended  petition,  petition- 
er  appeals.     Order  affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRI800EJ, 
BUBKE,  THOBIA8,  PATTISON,  URNER, 
STOCKBKIDGE,  and  OONSTABUB,  JJ. 

Beuben  Garey,  of  Denton,  and  Arcbey  C. 
New,  of  Baltimore,  for  appellant.  Robert 
H.  Oarr,  of  Baltimore,  for  appellee. 

THOMAS,  J.  Mrs.  Ida  A.  Whiting  died  in 
Baltimore  city  on  the  21st  day  of  September, 


1914,  and  on  the  29th  of  the  same  month 
Florence  A.  Shipley,  of  Baltimore  coanty, 
her  oldest  daughter,  filed  In  the  orphans' 
court  of  Baltimore  city  an  application  for 
letters  of  administration  upon  her  estate. 
On  the  same  day  the  court  passed  an  order 
requiring  Dr.  Charles  H.  Whiting,  the  hus- 
band of  the  deceased,  to  appear  in  said  court 
on  the  1st  day  of  October,  1914,  and  show 
cause  why  letters  of  administration  should 
not  be  granted.  The  citation  was  returned 
"summoned,"  and  the  record  shows  that  in 
response  to  said  order  Dr.  Whiting  appeared 
before  that  court  <»i  the  1st  of  October,  1914, 
"by  attorney,  and  stated  that  letters  of  ad- 
ministration upon  said  estate  bad  been  grant- 
ed in  Carroll  county."  The  orphans'  court  of 
Baltimore  city  thereupon  Issued  another  cita- 
tion for  Dr.  Whiting  requiring  him  to  appear 
before  that  court  on  the  5th  of  October,  1914, 
and  to  show  cause  why  letters  of  administra- 
tion should  not  be  granted,  eta,  and  in  obe- 
dience to  that  summons  he  appeared  before 
said  court  on  the  day  named  and  "refused  to 
take  letters  of  administration,"  and  the  court 
granted  letters  of  administration  to  Florence 
A.  Shipley. 

Thereafter,  on  the  27th  of  October,  1914, 
Dr.  Whiting  filed  In  the  orphans'  court  of 
Baltimore  dty  a  petition  alleging  that  Mrs. 
Whiting  died  on  or  about  the  25th  of  Septem- 
ber, 1914,  "leaving  surviving  her  your  peti- 
tioner, her  lawfully  wedded  husband,"  Glad- 
ys Whiting,  an  Infant  daughter  "by  said  mar- 
riage," and  two  daughters  by  a  former  mar- 
riage, namely,  Florence  A.  Shipley  and 
Blanche  Mitten;  that  "on  w  about"  the  29th 
of  September,  1914,  he  applied  to  the  orphans' 
court  of  Carroll  county  for  letters  of  adminis- 
tration upon  the  estate  of  his  said  wife,  "and 
that  letters  were  refused  him  on  the  ground 
that  he  could  not  produce  a  certificate  of  his 
marriage";  that  Immediately  thereafter  he 
took  steps  to  obtain  a  copy  of  his  marriage 
certificate  with  the  view  of  obtaining  letters 
of  administratlou  from  the  orphans'  court  of 
Carroll  county  on  the  6th  of  October,  1814; 
that  on  or  about  the  6th  of  October,  1914, 
Florence  A.  Shipley  made  application  to  the 
orphans'  court  of  Baltimore  city  for  letters 
of  administration,  and  that  he  was  summon- 
ed to  appear  before  that  court ;  that,  ta  view 
of  the  pending  proceedings  in  the  orphans' 
court  of  Carroll  county,  and  belieTlng  that  it 
was  improper  and  detrimental  to  the  Interest 
of  the  estate  to  ask  for  letters  of  administra- 
tion In  Baltimore  dty,  and  not  knowing  the 
consequences  at  bis  refusing  the  same,  "he 
did  refuse  to  take  out  letters  of  administra- 
tion In  this  court,"  and  that  letters  were 
forth^tb  granted  to  Florence  A.  Shipley; 
that  he  applied  to  the  orphans'  court  of  Car- 
roll county  for  letters  because  "the  greater 
part  of  the  estate  of  said  decedent  was  sit- 
uated in  Carroll  county,"  and  because  he 
could  obtain  a  bond  there  without  expense  or 
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Inconvenience  to  Mmaelf  or  to  the  estate,  and 
that  he  had  recently  been  advised  that  It  was 
lawfal  and  prc|)er  and  tor  the  best  interests 
of  the  estate  to  obtain  letters  of  administra- 
tion in  the  orphans'  court  of  Baltimore  city. 
The  petition  then  prayed  that  the  letters  pre- 
viously granted  to  Florence  A.  Shipley  be  re- 
voked, and  that  letters  of  administration  be 
granted  to  him.  That  petition  was  answered 
by  Florence  A.  Shipley,  and  on  the  8d  of  De- 
cember, 1914,  Dr.  Whiting  filed  an  amended 
petition,  containing  practically  the  same 
averments,  in  which  the  only  relief  asked 
was  that  the  letters  previously  granted  be  re- 
voked. Florence  A.  Shipley  also  answered 
the  amended  petition,  and  after  a  hearing, 
at  which  testimony  was  produced  by  the  pe- 
titioner, the  orphans'  court  of  Baltimore  city 
passed  an  order  dismissing  the  amended  petl- 
tUm,  and  from  that  order  the  petitioner  lias 
appealed. 

It  appears  from  the  evidence  produced  at 
the  hearing  that  Dr.  W|iiting,  at  the  time  of 
the  death  of  Ills  said  wife,  and  for  twenty- 
four  years  prior  thereto,  was  a  resident  of 
Baltimore  city.  They  had  not  lived  together 
for  six  or  seven  years  before  her  death.  She 
l^t  his  home  In  Baltimore  city  and  went  to 
the  home  of  her  daughter  Florence  A.  Ship- 
ley, in  Baltimore  county.  From  there  she 
went  to  her  daughter's  home  In  Philadelphia, 
and  from  there  to  the  home  of  her  brother- 
in-law,  John  T.  Wagner,  in  Carroll  county, 
Md.,  where  she  lived  for  two  or  thre«  years. 
About  six  or  seven  months  before  her  death 
8he  went  to  her  nephew's,  Howard  Shipley's, 
in  Carroll  county,  and  was  there  for  three 
or  four  months  before  she  returned  to  Bal- 
timore city,  where  she  was  living  at  the  time 
of  her  death.  The  evidence  also  shows  that 
Dr.  Whiting  applied  to  the  orphans'  court  of 
Oarroll  county  for  letters  of  administration 
oa  the  29th  of  September,  1914,  and  that  on 
that  day  the  orphans'  court  of  Carroll  county 
Issued  a  citation  for  Florence  A.  Shiidey  to 
api>ear,  etc.,  on  the  6th  of  October,  1914.  The 
citation  for  Florence  A.  Shipley  was  never 
retnmed  to  the  orphans'  court  of  Carroll 
oonnty,  and,  so  far  as  the  record  discloses,  no 
further  action  was  taken  upon  the  application 
of  Dr.  Wliiting  in  that  court 

Counsel  for  the  appellant  claim  that  the  evi- 
dence shows  that  Dr.  Whiting  applied  to  the 
orphans'  court  of  Carroll  county  for  letters 
of  administration  on  the  28th  of  September, 
1914,  but  the  testimony  of  Mr.  Arthur,  the 
register  of  wUls,  the  affidavit  of  Dr.  Whiting 
to  his  petition  for  letters  filed  in  that  court, 
and  the  original  and  amended  petition  In 
ttte  oridians'  court  of  Baltimore  city  clearly 
show  that  formal  application  to  the  orphans' 
ooort  of  Carroll  county  was  not  made  until 
the  29th  of  September. 

[1]  Secttw  14  of  article  93  of  the  Code  pro- 
Tides  that: 

"Whenever  any  person  shall  die  intestate,  leav- 
ing in  this  state  personal  estate,  letters  of  ad- 
muiistration  inay  forthwith  be  granted  by  the 


orphans'  court  of  the  connty  wherein  was  the 
party's  mansion  house  w  reaniance;  or  in  case 
he  had  no  mansion  or  residence  within  the  state, 
letters  shall  be  granted  in  the  county  where  the 
party  died,"  etc 

The  word  "residence"  in  this  section  of  the 
Code  has  been  repeatedly  construed  to  'mean 
the  fixed  and  permanent  home  or  domicile  of 
the  deceased,  as  distinguished  from  a  place 
of  temporary  abode,  and  letters  of  adminis- 
tration can  only  be  properly  granted  by  the 
orphans'  court  of  the  county  in  which  he  Iiad 
his  domicile  at  the  time  of  his  deatli.  Ra- 
borg  V.  Hammond,  2  Ear.  &  O.  42 ;  Shultz  v. 
Houck,  29  Md.  24;  Harris  v.  Pue,  39  Md. 
535;  Ensor  v.  Graff,  43  Md.  291;  Stanley 
V.  Safe  Deposit  Co.,  87  Md.  460,  40  Atl.  53; 
Oberlander  v.  Emmel,  104  Md.  2S9,  64  AtL 
1025:  Cain  v.  Miller,  117  Md.  49,  82  Atl. 
1055 ;  Sudler  v.  Sudler,  121  Md.  46,  88  Atl. 
26,  49  U  B.  A.  (N.  S.)  860,  Ann.  Cas.  1913E, 
1191. 

[2]  The  general  rule  is  that,  in  the  absence 
of  a  decree  of  separation  or  divorce,  the 
legal  domicile  of  a  wife  follows  that  of  her 
husband.  In  Jacobs  on  Domicile,  {  209,  the 
author  says: 

"As  a  general  rule,  it  has  been  universally  held 
in  all  civilized  countries,  and  in  all  ages,  wher- 
ever the  subject  of  domicile  has  been  discussed, 
that,  upon  marriage,  the  domicile  of  the  wife 
merges  in  that  of  the  husband,  and  continues  to 
follow  it  throughout  all  of  its  changes,  so  long 
as  the  marriage  relation  subsists." 

In  14  Cyc.  846,  847,  we  find  the  statement: 

"Following  out  the  theory  of  an  identity  of 
person,  the  law  fixes  the  domicile  of  the  wife  by 
that  of  the  husband,  and  denies  to  her  daring  co- 
habitation the  power  of  acquiring  a  domicile  of 
her  own  separate  and  apart  from  him.  •  •  • 
Regarding  the  rule  jnst  stated  as  absolute.  It 
has  been  held  not  to  be  affected  by  the  fact  that 
the  husband  and  wife  are  living  apart  in  the  ab- 
sence of  a  judicial  decree  of  separation  or  di- 
vorce." 

The  rule  as  stated  was  applied  by  Judge 
Miller  in  Ensor  v.  Graff,  supra,  where,  after 
referring  to  the  evidence  tending  to  show 
the  residence  of  the  husband,  be  said: 

"Upon  these  facts  it  is  dear,  we  think,  that 
the  residence  of  Fowler  and  bis  wife  at  the 
period  of  his  death  was,  for  the  purpose  of  grant- 
ing letters  of  administration,  in  Baltimore  city, 
and  this  residence,  as  to  his  widow,  was  not 
changed  by  her  remaining  in  Baltimore  county 
until  her  death,  because  she  was  in  such  condi- 
tion of  mind  as  to  be  incapable  of  having  or 
manifesting  an  intention  to  change  her  resi- 
dence." 

In  other  Jurisdictions  there  are  recognized 
exceptions  to  the  rule  referred  to,  which  are 
held  to  apply  to  cases  where  the  wife  has 
been  abandoned  by  the  husband,  or  she  has 
been  forced  by  brutal  treatment  to  leave  him 
and  to  establish  a  domicile  for  herself,  and 
to  divorce  cases.  14  Cyc.  847;  Jacobs  oa 
Domicile,  S§  223-227.  But  these  exceptions 
have  no  application  to  the  facts  of  this  case, 
and  we  are  not  to  be  understood  as  giving 
them  our  approval.  Here  there  is  no  evi- 
dence of  brutal  treatment  or  abandonment  on 
the  part  of  the  husband. 

[8]  The  orphans'  courts  of  this  state,  la 
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exerdslng  tbe  Jnrlfldlctlon  conforred  upon 
them  by  the  above-mentioned  section  and 
granting  letters  of  administration,  are  neces- 
sarily anthorlzed  and  required  to  determine 
the  residence  of  the  deceased  at  the  time  of 
his  death,  and  their  decisions  cannot  be  re- 
viewed in  collateral  proceedings.  Saborg 
V.  Hammond,  supra ;  Shultz  v.  Houck,  supra ; 
Stanley  v.  Safe  Deposit  Co.,  supra. 

[4]  The  appellant  contends  that  the  or^ 
phans'  court  of  Carroll  county  and  the  or- 
phans' court  of  Baltimore  dty,  upon  appli- 
cation for  letters  of  administration  upon  the 
estate  of  the  deceased,  had  Jurisdiction  to 
determine  the  question  of  her  residence  at 
the  time  of  her  death,  and  that  the  Jurisdic- 
tion first  invoked  was  exclusive.  He  relies 
upon  the  well-established  rule: 

"That,  when  two  courts  have  concurrent  Ju- 
risdictioii  over  the  same  subject-matter,  the 
court  in  which  the  suit  is  first  commenced  is  en* 
titled  to  retain  it,  and  the  other  co-ordinate 
court  has  no  authority  to  interfere,  and  will  aa 
soon  as  judicially  informed  of  the  pendency  of 
the  prior  suit  dismias  the  gubseguent  proceed- 
ings.^ Brown  V,  WaUace,  4  GIU  &  J.  497; 
Brooks  V.  Delaplaine,  1  Md.  Oh.  354;  Dunnodc 
T.  Dunnock,  S  Md.  Oh.  150;  Withers  v.  Den- 
mead,  22  Md.  145;  Albert  v.  Winn,  7  Gill,  446; 
Jenkins  v.  Sims,  45  Md.  637;  B.  &  OR.  B. 
Co.  V.  Flaherty,  87  Md.  123,  39  ML  624,  1076 ; 
Wrisht  V.  WUlUnM,  93  Md.  70.  48  Aa  897; 
Preston  v.  Poe,  116  Md.  1,  81  Aa  178;  Gerke 
V.  Colonial  Trust  Co..  117  Md.  679,  8S  Aa  1062. 

But,  even  if  it  be  conceded  that  the  rule 
applies  to  the  Jurisdiction  exercised  by  the 
orphans'  courts  of  this  state  under  the  sec- 
tion referred  to,  as  to  which  we  are  not  re- 
quired to  express  ah  opinion  in  this  case,  it 
is  quite  clear  it  cannot  avail  the  appellant  in 
the  case  at  bar.  It  was  Incumbent  upon  him 
to  show  that  the  Jurisdiction  of  the  orphans' 
court  of  Carroll  county  was  the  one  first  in- 
voked, and  all  that  the  evidence  shows  is 
that  formal  applications  for  letters  of  admin- 
istration were  filed  In  the  orphans'  court  of 
Qirroll  county  and  in  ttie  orphans'  court  of 
Baltimore  dty  on  the  same  day.  Under  such 
drcnmstances  we  clearly  would  not  be  Justi- 
fied in  reversing  the  order  of  the  orphans' 
court  of  Baltimore  city  refusing  to  tevoke  the 
letters  previously  granted  for  the  reason 
urged,  especially  when  it  appears  that  that 
court  correctly  decided  the  question  of  the 
residence  of  the  deceased,  and  was  therefore 
authorized  by  the  Code  to  grant  letters  of 
administration  upon  her  estate. 

It  loUows  from  what  we  have  said  that  the 
order  appealed  from  must  be  affirmed. 

Order  affirmed,  with  costs. 


BRENNER  et  al  v.  BRENNER  et  aL 
(No.  46.) 

(Court  of  Appeals  of  Maryland.    Dec.  2,  1916.) 

1.    StaTUTKS  «=>18&— GONSTBUOnON. 

Tbe  cardinal  rule  in  construing  statutes  is 
to    ascertain    the   real   Intent   of   the   Legisla- 


tore,  which  will  always  prevail  over  the  literal 

sense  of  the  language,  and  for  such  purpose  tbe 
whole  of  an  act  must  be  considered  together. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  I  268;   Dec.  Dig.  <e=>189.] 

2.  Masteb  and  Skbvant  <©=>250%.  New,  vol. 
16  Key-No.  Series  —  Wobkmen's  Oompbnsa- 
TioN  Act  —  Appbai. — Jubibdiotion  —  Stat- 
utes. 

Workmen's  (Compensation  Act  (Laws  1914, 
c.  800)  g  65,  provides  that  any  employer,  em- 
ploye, beneficiary,  or  person  fccfing  aggrieved  by 
any  decision  of  the  Industrial  Accident  Com- 
mission may  have  the  game  reviewed  in  the  cir- 
cuit court  of  the  county,  or  the  common-law 
courts  of  Baltimore  city  having  jurisdiction  over 
the  place  where  the  accident  occurred  or  over 
the  person  appealing  from  such  decision.  Sec- 
tion 60  provides  that  the  rule  that  statutes  in 
derogation  of  the  common  law  are  to  be  strictly 
construed  shall  have  no  application  to  the  act, 
which  shall  be  construed  to  effectuate  its  gen- 
eral purpose.  An  award  was  made  against  an 
employer,  and  the  insurer,  a  corporation  whose 
agent  was  within  ae  jurisdiction  of  the  superior 
court  of  Baltimore  dty,  appealed  to  such  court, 
although  boa  employer  and  employ^  had  resided 
in  an<^er  oonnty,  and  ae  insurance  had  been 
solidted  aere.  Seld,  aat  ae  superior  court 
had  no  jurisdiction  to  entertain  ae  appeal,  since 
it  is  evident  that  ae  general  intent  of  the  stat- 
ute was  not  that  the  court  in  ae  jurisdiction  of 
which  an  insurer's  main  office  is  located  shall  be 
vested  with  a  concurrent  jurisdiction  of  appeals 
from  ae  commission,  while  ae  state^  if  the  em- 
ployer had  inanred  m  ae  state  accident  fund, 
would  have  had  to  make  its  appeal  to  ae  court 
having  juiisdiction  of  ae  employer  and  employ^, 
and  of  the  place  of  acddent,  and  a  private  in- 
surer could  daim  no  more  than  ae  stote. 

3.  Mastib  and  Sebvant  <3=>2509i.  New,  vol. 
16  Key-No.  Series— Workmen's  Coupensa- 
TiON  Act— Appeal — Jubisdiction. 

The  mere  fact  aat  ae  Industrial  Acddent 
Oommiasion  sits  in  ae  dty  of  Baltimore  is  not 
sufficient  to  ([ive  ae  superior  court  of  Baltimore 
dty  jurisdicnon  of  such  an  appeal,  since  Work- 
men's Compensation  Act,  §  7,  gives  the  commis- 
sion power  to  taice  depositiong  within  or  without 
the  state,  indicating  ae  legislative  intent  aat 
ae  commission  should  be  able  to  sue  or  defend 
wiaout  inconvenience  in  any  court 

Appeal  fiom  Superior  Court  of  Baltimore 
(31ty;   Henry  Duffy,  Judge. 

Proceedings  under  ae  Workmen's  Com- 
pensation Act  by  Tobft  Brenner  and  another 
for  compensation  for  Injuries  reaolting  in 
the  deaa  of  their  son  and  broaer,  exposed 
by  Joe  Brenner,  trading  as  ae  Reliable  Junk 
Company,  tbe  employer,  and  ae  Ocean  Acd- 
dent ft  Guarantee  Corporation,  Limited,  ae 
insarer.  Compensation  was  awarded,  the 
insorer  appealed  to  ae  superior  court  of  Bal- 
timore dty,  and  from  an  order  dismissing 
the  appeal.  It  appeals;  ae  employer  belnff 
also  Joined  as  an  appellant    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
and  STOCKBRIDQB,  JJ. 

George    Weems    Williams,    of    Baltimore 

(William  L.  Marbury,  Frank  Gosnell,  and 
William  U  Rawis,  all  of  Baltimore,  on  ae 
brief),  for  am)ellana.  Frank  G.  Wagaman, 
of  Hagerstown  (Albert  J.  Long,  of  Hagers' 
town,  on  ae  brief),  for  appellees. 
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STOCKBRIDOE,  J.  The  prlqiary  qaes- 
tlon  presented  on  this  appeal  Is  the  correct- 
ness of  a  ruling  of  the  superior  court  of  Bal- 
timore city  as  to  the  Jurisdiction  of  that 
court  to  entertain  an  appeal  which  had  been 
taken  to  it  from  an  award  of  the  state  In- 
dustrial Accident  Commission.  The  facts,  so 
far  as  they  are  necessary  to  be  now  consid- 
ered, are  as  follows: 

The  Reliable  Junk  Company  was  engaged 
in  conduiAlng  a  business  such  as  the  name 
implies,  in  Hagerstown,  Washington  county. 
The  name  was  not  that  of  a  corporation,  but 
a  name  for  a  business  which  was  conducted 
eitlier  by  Joe  Brenner  alone  or  by  him  in 
connection  with  a  Mr.  Coffman,  or  by  one  or 
the  other  or  both  of  these  gentlemen  in  con- 
nection with  Morris  Brenner. 

On  January  15,  1915,  Toba  Brenner  and 
Mary  Brenner,  the  mother  and  Bister,  re- 
spectively, of  Morris  Brenner,  filed  a  claim 
under  chapter  800  of  the  Acts  of  1914  (Work- 
men's Compensation  Act)  as  dependents  of 
Morris  Brenner,  the  son  and  brother  of  the 
claimants,  in  which  it  was  alleged  that  Mor- 
ris Brenner  was  an  employ^  of  the  Reliable 
Jnnk  Company,  and  while  such  employ^  re- 
ceived injuries  resulting  in  death  on  the  5th 
of  December,  1914.  The  Industrial  Accident 
Gommlssion  by  its  findings  held  the  business 
to  be  that  of  Joe  Brenner,  that  Morris  Bren- 
ner was  an  employ^,  that  he  suffered  death 
as  the  result  of  an  explosion  while  working 
for  and  upon  the  premises  occupied  by  the 
Reliable  Junk  Company,  that  the  claimants 
were  partial  dependents,  and  awarded  them 
compensaticn.  The  Ocean  Accident  &  Guar- 
antee Corporation,  Limited,  which  bad  Is- 
sued a  policy,  and  was  thus  the  insurance 
carrier  of  the  liability,  was  made  a  party  to 
the  proceedings.  Upon  the  award  being  made 
by  the  commission,  an  appeal  was  taken  by 
the  Guarantee  Corporation  to  the  superior 
court  of  Baltimore  city,  whereupon  Toba  and 
Mary  Brenner,  throng  their  counsel,  moved 
to  dismiss  the  appeal,  which  motion  was 
granted,  and  the  appeal  dismissed,  and  it  is 
from  audi  order  of  dismissal  of  that  appeal 
that  the  case  has  been  brought  to  this  court. 

[1,  2]  The  question  presented  by  the  motion 
is  one  of  jurisdiction  only.  To  sustain  that 
jurisdiction  the  appellants  rely  upon  section 
55  of  the  act,  codified  as  section  56  of  article 
101  of  the  Code,  and  particularly  upon  the 
following  language  in  said  section: 

"Any  employer,  employ*,  beneficiary  or  person 
feeling  aggrieved  by  any  decision  of  the  commis- 
flion  affecting  his  interests  under  this  act  may 
have  the  same  reviewed  by  a  proceeding  in  the 
nature  of  an  appeal  and  initiated  in  the  circuit 
court  of  the  county  or  in  the  common-law  courts 
of  Baltimore  city  having  jurisdiction  over  the 
place  where  the  accident  occurred  or  over  the 
person  appealing  from  such  decision,  and  the 
court  shnll  determine  whether  the  commiBsion 
has  justly  considered  all  the  facts  concerning  in- 
jury, whether  it  has  exceeded  the  powers  granted 
it  by  the  act,  whether  it  has  misconstrued  the 
law  and  facts  applicable  in  the  case  decided." 

The  argument  is  that,  inasmuch  as  juris- 
diction to  entertain  such  appeal  is  conferred 


upon  the  court  haying  Jurisdiction  over  the 
person  appealing  from  such  decision,  and 
that  appeal  in  the  present  case  having  been 
taken  by  the  insurance  carrier,  a  corpora- 
tion, the  agent  of  whidi  is  within  the  Juris- 
diction of  the  superior  court,  therefore  that 
tribunal  is  clothed  with  power  to  entertain 
the  appeal. 

It  is  also  true  that  the  insurance  carrier 
in  this  case,  a  for^gn  corporation  which  has 
complied  with  the  statutes  so  as  to  enable 
It  to  do  business  in  this  state,  is  amenable 
to  the  process  of  any  of  the  courts  of  this 
state.  It  is  necessary/  therefore,  to  deter- 
mine, if  possible,  the  intent  of  the  Legisla- 
ture in  the  passage  of  the  act  upon  this  sub- 
ject. By  section  60  of  the  act  U  was  pro- 
vided that: 

"The  rule  that  Etatutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed  shall 
have  no  application  to  this  act;  but  this  act 
shall  be  so  interpreted  and  construed  as  to  ef- 
fectuate its  general  purpose." 

The  rules  of  statutory  construction  have 
been  laid  down  in  this  state  in  the  following 
language: 

"The  cardinal  rule  in  the  eonstrnction  of  a 
statute  is  to  ascertain  the  intention  of  the  Leg- 
islature as  it  is  expressed  in  the  words  of  the 
statute,  and  for  this  purpose  the  whole  of  the 
act  must  be  considered  together."  (Mitchell  v. 
SUte,  115  Md.  360,  SO  la.  1020;  Healy  t. 
State,  115  Md.  377,  80  At!  1074;  PumeU  v. 
State  Bd.  of  Ed.,  125  Md.  266,  93  Aa  518),  and 
"the  real  intent,  when  ascertained,  will  always 
prevail  over  the  literal  sense  of  the  language" 
(Cutty  V.  Carson.  126  Md.  2S,  S3,  93  AtL  802, 
305,  and  cases  there  dted). 

While  the  legislation  of  this  character  is 
of  recent  growth  in  this  country,  the  end 
sought  to  be  accomplished  is  thoroughly  well 
understood.  The  object  and  purpose  of  such 
legislation  has  been  twofold:  First,  in  cases 
of  injury  to  employes  to  provide  a  speedy 
and  inexpensive  method  by  which  compensa- 
tion might  be  made  to  them  or  those  depend- 
ent upon  them  without  the  delay  of  long  and 
tedious  litigati(Mi,  and  at  a  minimum  of 
costs;  and,  secondly,  to  substitute  a  more 
uniform  scale  of  compensation  In  cases  of 
accident  than  could  be  obtained  from  the 
varying  and  often  widely  divergent  estimates 
of  juries,  and  also  to  avoid  the  application  of 
certain  well-established  rules  of  law,  which 
in  some  cases  have  seemed  to  be  harsh  in 
their  operation. 

It  will  have  been  observed  that  by  the  pro- 
visions of  section  56,  already  quoted,  a  right 
of  appeal  Is  given  to  the  court  having  Juris- 
diction over  the  place  where  the  accident 
occurred.  In  most  instances  that  is  also  the 
tribunal  having  Jurisdiction  of  the  employer 
and  employs,  and  certainly  is  the  jurisdic- 
tion in  which  most.  If  not  all,  of  the  witness- 
es would  be  resident,  and  their  evidence 
therefore  the  most  easily  obtaiT^able.  Then 
follows  the  language  upon  wUich  the  appel- 
lants rely,  "over  the  person  appealing  from 
such  decision."  This  Is  undoubtedly  suffi- 
ciently broad  in  terms  to  include  an  insur- 
ance carrier,  tor  such  carrier  Is  clearly  a 
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party  Interested,  bnt  waa  that  carrier,  the 
office  of  which  might  be  In  a  distant  part 
of  the  state,  to  be  entitled  to  claim  that  the 
location  of  Its  main  ofBce  was  likewise  to  be 
Tested  with  a  concurrent  Jurisdiction?  This 
court  looking  to  the  general  Intent  of  the 
statute  as  set  oat  In  section  60,  cannot  come 
to  that  conclnslon.  The  persons  concerned, 
and  with  whom  the  act  had  primarily  to  do, 
were  the  employer  and  employe.  The  InauP- 
ance  carrier  occupies  the  position  of  a  sure- 
ty for  the  employer,  to  secure  the  fulfill- 
ment of  any  liability  whldi  may  be  determin- 
ed to  have  arisen.  In  this  case  the  employer 
and  employ^  were  residents  of,  and  the  place 
of  the  accident  was  in,  Washington  county. 
Joe  Brenner,  it  Is  true,  was  joined  as  an 
appellant,  bnt  he  was  such  only  in  name, 
and  was  not  personally  within  the  jurisdic- 
tion of  the  superior  court  of  Baltimore  dty, 
and  for  this  reason  the  addition  of  his  name 
as  an  appellant  can  give  no  added  force  to 
the  appeal  which  was  attempted  to  have  been 
taken.  The  Insurance  by  the  Ocean  Company 
was  solicited  and  obtained  In  Washington 
county,  and  there  can  be  no  injustice  In 
holding  that  the  company  which  solicits  and 
obtains  insurance  In  a  county  shall,  if  It  de- 
sires to  appeal  from  the  award  of  the  com- 
mission, do  so  in  the  jurisdiction  where  it 
bad  obtained  the  buslaess. 

There  is  another  consideration  which  can- 
not be  orerlooked.  Section  15  of  the  act 
provides  how  an  employer  shall  secure  com- 
pensation to  his  employes,  and  the  first  of 
these  methods  Is  "by  insuring  and  keeping 
Insured  the  payment  of  such  compensation  In 
the  state  accident  fund."  Then  follow  the 
provisions  for  in  like  manner  Insuring  the 
payment  of  such  compensation  with  any 
stock  corporation  or  mutual  association  au- 
thorized to  transact  the  business  of  workmen's 
compensation  Insurance  in  this  state.  In  a 
case  like  the  present.  If  the  Reliable  Junk 
Company  had  adopted  the  first  method  of 
securing  the  compensation,  that  is,  by  in- 
suring and  keeping  insured  the  payments  of 
such  compensatton  In  the  state  accident  fund, 
can  there  be  any  doubt  that,  if  the  state  had 
deemed  the  acUon  of  the  commission  in  its 
award  as  erroneous,  and  desired  to  appeal 
therefrom,  such  appeal  would  have  had  to  be 
made  In  the  circuit  court  for  Washington 
county,  and  not  to  the  circuit  court  for  Anne 
Arundel  county,  or  any  of  the  courts  of 
Baltimore  city?  If  not,  by  what  process  of 
Reasoning  can  it  be  sucessfuUy  claimed  that 
a  stock  corporation  or  mutual  association 
which  has  undertaken  to  secure  the  payment 
96  A.— 19 


of  the  compensation  awarded  stands  In  any 
other  or  different  position  as  to  jnrisdictlMi, 
for  the  purposes  of  an  appeal,  from  what  the 
state  Itself  would?  ■  Will  any  one  contend 
that  a  corporation  doing  business  within  the 
state  by  license  of  the  state  is  entitled  to 
any  other  or  higher  right  than  the  sovereign 
state  itself? 

[3]  A  further  argument  has  been  made 
based  upon  an  assumed  greater  convenience, 
and  it  has  been  urged  that,  inasmuch  as  the 
Industrial  Accident  Commission  sits  in  the 
city  of  Baltimore,  therefore  there  should  be 
a  jurisdiction  in  the  courts  of  the  city  to 
review  on  appeal  Its  findings.  This  conten- 
tion is  without  force.  By  the  terms  of  the 
act  the  commission  Is  given  power  to  take 
depositions  within  or  without  the  stat&  Sec- 
tion 7.  The  courts  of  the  state  may  take  the 
evidence  of  witnesses  living  outside  of  the 
state  by  oommission  duly  issued,  but,  except 
in  a  very  Umlted  class  of  cases,  not  those  of 
witnesses  who  reside  within  the  state,  thus 
distinguishing  the  powers  of  the  commis- 
sion as  compared  with  those  of  the  court, 
and  this  causes  the  argument  of  convenience 
totau. 

For  the  reasons  indicated,  this  court  entire- 
ly concurs  In  the  action  of  the  superior  court 
of  Baltimore  dty  In  dismissing  the  appeal. 

In  addition  to  the  question  of  jurisdic- 
tion a  number,  of  matters  were  brought  to  the 
attention  of  the  trial  court,  and  the  court 
was  asked  to  pass  upon  them.  These  includ- 
ed the  fact  of  the  dependency  of  the  claim- 
ants, which  Involved  a  consideration  whether 
the  Insurer  was  liable  at  all  upon  the  pol- 
icy Issued  by  the  Ocean  Company.  A  further 
question  related  to  the  apportionment  of  the 
compensation  awarded  by  the  commission, 
both  as  to  the  amount  awarded  and  the 
time  during  which  payments  were  to  con- 
tinue. EiVldence  bearing  upon  these  matters 
was  presented  to  the  superior  court,  and  that 
evidence  would  also  have  justified  a  question 
whether  Morris  Brenner,  whose  death  was 
the  foundation  of  the  claim,  was  an  employe 
or  a  partner  In  the  business.  With  the  ex- 
ception of  the  last  named,  the  issues  so  at- 
tempted to  be  raised  have  been  presented 
to  this  court,  but,  under  the  view  already  In- 
dicated upon  the  question  of  jurisdiction, 
It  is  unnecessary  to  pass  upon  them,  and 
anything  that  might  be  said  would  be  merely 
dicta. 

The  order  appealed  from  will  accordingly 
be  affirmed. 

Order  affirmed,  with  costs. 
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NATIONAL  COUNOII/,  JUNIOR  ORDER 

UNITED  AMERICAN  MECHANICS, 

V,  BARBOUR.    (No.  3.) 

(Court  of  Appeals  ot  Maryland.    Dec.  1,  1915.) 

1.  Insubarcb  €=>760— Mutual  Benefit  In- 
bubance  —   comtbaots  —  laws  —  con- 

8TBU0T1ON. 

PlaintiCTs  decedent  was  a  member  of  the 
local  council  of  the  defendant  order.  Under  the 
by-laws  members  vere  required  to  pay  dues  on 
or  before  the  last  meeting  night  in  each  quarter, 
and  any  member  who  had  failed  to  pay  his  dues 
for  13  weeks  or  more  could  receive  no  beneiits 
until  three  months  after  paying  all  arrears. 
Plaintiff's  decedent  fell  in  arrears  three  months, 
but  paid  arrearages  and  all  dues  subsequently 
falluiig  due,  whereupon  a  certificate  was  made, 
showing  that  he  was  then  in  good  health.  Be- 
fore expiration  of  the  three-month  period  there- 
after, he  contracted  toberculosia,  frMn  which 
death  resulted.  Meld,  that  plaintiff  could  re- 
cover the  death  benefit,  where  the  decedent  was 
never  suspended,  but  was  in  good  health  at  the 
time  of  the  payment  of  the  arrearages,  so  that 
he  was  automatically  made  a  member  of  the 
funeral  benefit  association  three  months  after 
such  payment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1828;   Dee.  IMg.  «s>760.] 

2.  Insurance  «=5»726— Mutual  Benefit  In- 
subance  —  contbacts  —  laws  —  con- 
btbuction. 

The  national  laws  providing  that  only  per- 
sons in  sound  bodily  health  could  be  enrolled  in 
the  benefit  department,  and  that  no  others 
should  be  included  in  the  list  furnished  by  the 
secretary,  nor  make  an  application  for  member- 
ship, apply  only  to  the  admission  of  new  mem- 
bers, and  not  to  re-enrollment  after  the  delin- 
quency. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  gS  1870-1872;   Dec.  Dig.  <8=»726.] 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  City ;   John  J.  Dobler,  Judge. 

"TO  be  officially  reported." 

Action  by  Katie  N.  Barbour  against  the 
National  Council,  Junior  Order  United  Amer- 
ican Mechanics,  a  body  corporate.  To  rul- 
ing!) and  Judgment  for  plaintiff,  defendant  ex- 
cepts, and  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTIBON,  URNBB, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Arthur  L.  Jackson,  of  Baltimore,  for  appel- 
lant W.  Harry  Holmes,  of  Baltimore,  for 
appellee. 

CONSTABLE,  J.  This  suit  was  instituted 
to  recover  from  the  appellant  the  sum  of 
$500,  being  the  amount  claimed  to  be  due,  as 
a  funeral  benefit,  upon  the  death  of  John  Q. 
Pletsch,  to  the  appellee  as  widow  and  bene- 
ficiary. Mr.  Pletsch  bad  become  a  member 
of  Liberty  Bell  Council  No.  147,  a  local  coun- 
cil of  the  Junior  Order  of  United  American 
Mechanics,  and  had  received  a  certificate  of 
membership  from  the  council  whereby  the 
said  council  promised — 

"to  pay  at  the  death  of  said  brother  to  Katie 
Pletsch  (wife)  such  sum  as  is  due  under  the| 
laws  of  this  council  at  the  time  of  his  death ; 
provided,   however,  that   the  said  brother   has 


complied  with  all  requirements  of  the  council 
and  is  not  in  arrears  at  the  time  of  his  death." 

Liberty  Bell  Council  was  a  member  of  the 
funeral  benefit  department,  a  subs^idiary  as- 
sociation created  by  virtue  of  the  constitution 
and  laws  of  the  National  Council,  Jr.  O.  U.  A. 
M.,  and  whereby  each  member  of  the  local 
council  enrolled  as  a  member  of  tbe  foneial 
benefit  department  was  to  have  paid,  at  his 
death,  $600  to  his  dependent.  No  medical  or 
physical  examination  was  required  for  mem- 
bership. Mr.  Pletsch,  by  virtue  of  his  mem- 
bership in  the  local  council,  became  at  tbe 
same  time  an  enrolled  member  thereof.  Tbe 
dues  for  each  member  of  the  funeral  benefit 
department  were  paid  by  the  local  council  out 
of  the  dues  received  by  it  from  its  members. 
By  section  4  of  article  4  of  the  by-laws  of 
Liberty  Ck>nncll,  the  annual  dues  were  fixed 
at  $0,  payable  weekly;  and  by  section  6  of 
the  same  article  it  was  made  the  duty  of 
each  member  to  pay  his  dues  on  or  before  tbe 
last  meeting  night  in  each  quarter,  the  year 
being  divided  into  quarters,  each  ending  on 
the  last  meeting  nights  in  March,  June,  Sep- 
tember, and  December.  And  it  was  provided 
In  said  section: 

"Any  brother  owing  thirteen  weeks  or  more 
dues  shall  not  be  entitled  to  receive  sick  or  death 
benefits  until  three  months  after  paying  all  ar- 
rears in  full  to  date  of  payment" 

Section  6  of  the  same  article  provides  that 
when  it  should  appear  from  the  books  that 
a  brother  was  nonbeneficlal  the  financial  sec- 
retary should  notify  the  councilor  of  that 
fact— 

"who  should  instruct  the  recording  secretary  to 
drop  his  name  from  the  roll  of  the  funeral  bene- 
fit department,  Class  B,  and  said  brother's  name 
shall  not  be  entered  on  roll  of  said  association 
until  he  becomes  beneficial  in  the  council." 

The  sick  benefits  as  provided  In  the  by-laws 
of  the  council  are  found  in  section  1  of  article 
5,  and  provide  that  any  member  who  has 
been  such  for  six  months  and  is  taken  sick  or 
disabled  and  is  unable  to  follow  his  usual  or 
other  occupation  of  any  kind  shall  be  entitled 
to  receive  ?2  for  the  first  week  and  ?4  for  13 
weeks  thereafter,  benefits  not  to  exceed  14 
weeks  in  any  one  year — 
"provided  said  sickness  or  disability  does  not 
proceed  from  intemperance  or  other  immoral 
conduct  or  does  not  result  from  disease  contract- 
ed or  that  may  have  manifested  itself  prior  to 
his  initiation.'' 

It  appears  from  the  testimony  taken  that 
Mr.  Pletsch  pjild  his  dues  of  $2.25  quarterly 
until  the  June,  1910,  quarter,  and  on  Septem- 
ber 2,  1910,  he  was  declared  nonbeneficlal  on 
the  council  and  the  recording  secretary  no- 
tified the  secretary  manager  of  the  general 
benefit  department  to  drop  tbe  name  of 
Pletsch  from  the  roll.  On  September  9, 1910, 
Pletsch  paid  bis  arrears  for  the  June  quarter, 
and  also  tbe  amount  to  be  due  the  quarter 
ending  the  last  of  September.  Three  months 
thereafter,  December  9,  1910,  Pletsch  having 
then  again  become  beneficial,  the  recording 
secretary  directed  the  secretary  manager  of 


^sFor  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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the  funeral  benefit  department  to  re-enroll 
Pietsch,  at  the  same  time  certifying  that  he 
was  in  sound  bodily  health.  This  was  a<y 
cordlngly  done.  On  December  30,  1910, 
Pietsch  was  reported  sick  to  the  council,  and 
on  February  3,  1911,  by  action  of  the  council, 
6  weeks'  sick  benefits  were  paid  liim.  It  fur- 
ther appears  from  the  testimony  that  up  until 
the  26th  of  October,  1910,  Pietsch  had  been 
engaged  at  his  usual  occupation,  and  that 
on  that  day  he  went  to  the  Municipal  Hos- 
pital in  Baltimore,  and  did  not  return  home 
until  February  25,  and  died  on  February  27, 
1911  of  tuberculosis. 

Although  there  were  several  exceptions 
taken  to  the  rulings  of  the  lower  court  on 
questions  of  evidence,  they  all  revolve  about, 
and  refer  to,  practically  one  point ;  and  upon 
the  determination  of  this  point  depends  the 
correctness  or  incorrectness  of  all  of  the 
court's  rulings,  both  as  to  the  excepticms  to 
the  evidence,  as  well  as  to  the  prayers.  In 
the  settlement  of  this  question  there  are  no 
legal  differences  between  the  parties,  but  the 
difficulty  arises  over  what  is  the  true  con- 
struction of  the  laws  governing  these  differ- 
ent departments,  created  under  the  constitu- 
tion of  this  appellant,  as  applicable  to  the 
t&cta  of  this  case. 

[1]  The  theory  upon  which  the  appellant 
resists  this  Aaim  Is  that  since  Pietsch  bad 
been  dropped  from  the  roU  of  the  funeral 
benefit  department,  for  nonpayment  of  dues 
to  his  council  for  a  period  of  13  weeks,  he 
could  not  be  reinstated  therein  unless  at  that 
time  he  was  in  sound  bodily  health,  and  that 
the  fact  that  he  was  at  that  time  confined 
to  a  hospital,  suffering  from  tuberculosis, 
from  which  he  subsequently  died,  was  evi- 
dence tending  to  show  that  the  certificate  of 
the  recording  secretary,  stating  him  to  be 
in  sound  bodily  health,  was  a  mistake  in  fact 
The  lower  court  declined  to  take  this  view, 
and  refused  to  admit  testimony  bearing  upon 
the  health  of  Pietsch  at  the  time  he  became 
baiefidal  tn  the  council  and  when  he  was 
re-enrolled  In  the  funeral  benefit  department, 
and  granted  Instructions  to  the  effect  that, 
if  the  jury  found  that  at  the  time  the  arrear- 
ages were  paid  on  September  9,  1910,  Pietach 
was  in  apparent  good  health,  and  that  from 
that  time  until  his  death  he  was  not  in  ar- 
rears for  one  quarter's  dues,  and  that  he  was 
a  beneficial  member  of  the  council  at  the  time 
of  his  death  and  had  been  re-enrolled  in  the 
funeral  benefit  department,  then  the  appellee 
was  entitled  to  a  verdict  The  practical  ef- 
fect of  the  instructions  was,  since  the  other 
facts  were  conceded,  that  ttie  appellee  was 
entitled  to  recover  unless  the  appellant  could 
show,  by  a  preponderance  of  the  evidence, 
that  Pietsch  was  suffering  with  the  disease 
wblch  caused  his  death  at  the  time  be  was 
admitted  to  the  order.  We  are  of  the  opinion 
that  the  view  of  the  lower  court  is  borne  out 
by  a  study  of  laws  of  the  different  depart 
ments.  By  the  constitution  of  the  National 
Council  the  constitution  and  the  laws  enact- 


ed thereunder  by  the  Natltnal  Council  shall 
be  the  supreme  law  of  the  Junior  Order 
United  American  Mechanics ;  and  by  division 
4,  c.  6,  {  1,  it  .provides:  "As  a  member  shall 
stand  in  his  council  so  shall  he  stand 
throughout  the  order,"  etc.  In  the  book,  en- 
titled Revised  Laws  of  the  E^meral  Benefit 
Department  of  the  National  Council,  Junior 
Order  United  American  Mechanics,  sections 
6-8,  inclusive,  are  under  the  heading  of  ttie 
word  "Application."  Section  6  furnishes  a 
form  to  be  used  by  a  council  in  making  ap- 
plication for  membership,  and  contains  the 
following  provision: 

"We  hereby  agree  to  make  no  claim  on  yon 
for  benefits  upon  the  death  of  any  brother  who 
is  not  in  good  standing  in  the  council  at  the 
time  of  his  death  or  who  is  not  entitled  to  death 
benefits  according  to  the  constitntion  and  by- 
laws of  this  council  nor  who  may  be  sick  or 
disabled  at  the  time  of  admission  of  this  council 
in  the  funeral  benefit  department,  nor  who  has 
engaged  in  the  liquor 'business  contrary  to  the 
laws  of  the  order,  nor  for  benefits  upon  the 
death  of  any  member  from  a  disease  which  may 
have  demonstrated  itself  prior  to  his  admission 
to  the  order  or  reinstatement  therein.  ♦  ♦  • 
We  hereby  agree  that  no  benefits  shall  be  paid 
where  the  deceased  has  been  received  to  member- 
ship in  violation  of  the  laws  and  decisions  of  the 
order,  or  where  the  disease  or  disability  which 
caused  death  demonstrated  itself  prior  to  the 
member's  admission  to  the  faneral  benefit  de- 
partment" 

Section  8  is  as  follows: 

"Only  beneficial  members  of  Jr.  O.  U.  A.  M. 

in  good  standing,  not  over  fifty-five  years  of  age 
at  last  birthday,  and  who  became  beneficial 
members  when  under  fifty  years  of  age,  and 
who  are  in  sound  bodily  health,  may  be  enroll- 
ed in  the  funeral  benefit  department,  and  none 
other  shall  be  included  in  the  list  furnished  by 
the  recording  secretary  when  making  applica- 
tion for  membership,  or  at  any  time  thereafter." 

Under  section  14  "good  standing"  is  de- 
fined as  follows; 

"No  member  who  is  in  arrears  for  dues  for 
thirteen  weeks  at  the  time  of  his  death  or  at  the 
time  he  becomes  sick  or  dilaabled  shall  be  enti- 
tied  to  death  twnefits,  and  no  member  who  is 
thirteen  weeks  or  over  in  arrears  ,for  dues  at 
the  time  he  becomes  sick  or  disabled  can  place 
himself  in  good  standing  or  become  entitled  to 
benefits  during  such  disability  by  paying  up  such 
arrearages  in  part  or  in  full  during  the  continn- 
ance  of  such  sickness  or  disability." 

It  will  be  noticed  from  the  quotation  above 
of  section  6  that  the  council  agrees  not  to 
make  any  claim  tor  benefits — 
"upon  the  death  of  any  member,  from  a  disease 
which  has  demonstrated  itself  prior  to  his  ad- 
mission to  the  order  or  reinstatement  therein." 

The  latter  part  of  the  section  has  no  force 
here  because  Pietscb's  admission  in  both  was 
at  the  same  time.  In  our  opinion  under  the 
wording  of  this  section  the  court  was  abso- 
lutely correct  in  ruling  as  It  did.  There  was 
not  a  particle  of  proof  that  the  disease  which 
event-ually  caused  the  death  of  Pietsch  had 
demonstrated  itself  prior  to  Ms  admission. 
Nor  could  it  be  considered  as  showing  itself 
before  he  was  reinstated,  for  he  never  was  In 
a  position  to  be  r^nstated.  Tbe  fact  that  be 
was  nonbeneflcial  did  not  mean  that  he  was 
out  of  the  order,  but  that  while  he  was  stUl 


Digitized  by 


Google 


2»2 


86  ATLANTIC  BEPORTBR 


(N.J. 


a  member,  he  could  not  draw  beneflts.  This 
Is  made  clear  by  articles  12  and  13  of  the  by- 
laws of  Liberty  Bell  Council.  By  section  1 
of  article  12  the  only  penalty  for  being  in  ar- 
rears for  IS  weeks  Is  that  the  member  Is — 
"disqualified  from  receiving  sick  or  death  bene- 
fits for  the  space  of  three  months  after  paying 
all  arrears  to  date." 

But  section  1  of  article  13  provides  "any 
brother  owing  six  months  dues  shall  be  sus- 
pended,'' and  section  2  deals  with  the  method 
Of  reinstatement  after  a  suspension.  So,  to 
our  minds,  under  the  meaning  of  the  by-laws, 
Pletsch  never  was  In  the  class  provided  for 
by  the  clause  of  section  6  "from  a  dUease 
which  may  have  demonstrated  Itself  prior  to 
his  relustatement."  If  then  at  the  time  of  his 
death  he  was  beneficial  under  bis  council, 
then  he  was  entitled  to  have  his  name  en- 
rolled in  the  funeral  benefit  department,  Ir- 
respective of  whether  or  not  he  was  in  sound  i 
bodily  health  at  the  time  of  his  re-eurollment,  [ 
provided  he  was  not  sick  nor  disabled  at  tbe  j 
time  he  paid  bis  arrearages  on  September  9, 
1910. 

[2]  The  appellant  contends  that  section  8, ' 
quoted   above,    is   the   section   that   should ' 
govern,  and  makes  the  point  that  the  conclud-  j 
Ing  words  "or  at  any  time  thereafter"  mean  i 
that  the  members  to  lie  re-enrolled  are  to 
have  the  qualifications  as  to  health,  etc.    We ' 
cannot  agree  to  this  contention.    The  section  I 
is  dealing,  Just  as  did  section  6,  with  the  ap-  i 
plication  of  the  council  to  become  a  member 
of  tbe  funeral  benefit  department,  and  is  an 
instruction  to  the  recording  secretary  aa  to 
what  members  of  the  council  can  become  en- 
rolled, and  finally  concludes  with  notice  that 
hereafter,  meaning  of  course  after  the  coun- 
cil has  become  a  member,  all  new  members 
taken  into  the  council  will  have  to  conform  to 
the   health   and   other  requirements   before 
they  can  become  enrolled  as  members  of  the 
funeral  benefit  department. 

Finding  no  errors  in  the  rulings  of  the  low- 
er court,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


COMPAGNIB   UNIVERSELLE   v.    DNITED 

STATHS  SERVICE  CORP.  et  al. 

(No.  108.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1016.) 

Appeal  from  Court  of  Chancery. 

Bill  for  specific  performance  by  the  Com- 
pagnie  Universelle  de  Telegraphie  et  de  Tele- 
pbouie  Sans  Fil  against  the  United  States  Serv- 
ice Corporation  and  others.  From  an  order  of 
the  Court  of  Chancery  (95  Atl.  187),  directing 
the  defendants  not  disclaiming  to  answer,  they 
appeal.    Affirmed. 

Pitney,  Hardin  &  Skinner,  of  Newark,  for  ap- 
pellants. McCarter  &  EJnglish,  of  Newark,  for 
appellee. 

PER  (CURIAM.  The  order  appealed  from  will 
be  affirmed,  for  the  reasons  stated  in  the  opin- 
ion filed  in  the  court  below  by  Vice  Chancellor 
Stevens. 


In  re  BRBNGDL'S  WILL    (No.  183.) 

((3ourt  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1016.) 

Appeal  from  Prerogative  Court. 

Proceedings  for  the  probate  of  the  will  of 
Mary  Brengel,  deceased,  contested  by  Jacob 
Brengel  and  another.  From  a  decree  of  the 
Prerogative  Court  (95  Atl.  750),  reversing  a  de- 
cree of  the  orphans  court  denying  probate,  con- 
testants appeal.    Affirmed. 

Alexander  Simpson  and  Melosk  &  Morten,  all 
of  Jersey  City,  for  appellants. 

PER  CTJRTAM.  The  decree  appealed  from 
will  be  afiirmed,  for  the  reasons  stated  In  the 
opinion  filed  in  the  court  below  by  Vice  Ordi- 
nary Griffin. 


HAMMIIiL  V.  PENNSYLVANIA  R.  (X). 

(No.  127.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

Appeal  from  Supreme  Court. 

Proceeding  under  the  Workmen's  Compensa- 
tion Act  by  Delia  Ilammili,  administratrix  of 
Thomas  Dolan,  to  obtain  compensation  for  his 
death,  opposed  by  the  Pennsylvania  Railroad 
Company,  the  employer.  From  a  judgment  of 
the  Supreme  Court  (87  N.  J.  Law,  388,  94  Atl. 
313),  affirming  in  part  and  reversing  in  part  an 
award  of  compensation  by  the  common  pleas,  the 
railroad  company  appeals.     Affirmed. 

Theodore  'Strong,  of  New  Brunswick,  for  ap- 
pellant. George  J.  Plechner,  of  New  Bruns- 
wick, for  appellee. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmedj  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Ourt. 


LOGAN  V.  MAYOR,  ETC.,  OF  TOWN  OF 
BOONTON.    (No.  104.) 
(CJonrt  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

Appeal  from  Supreme  Court. 

Certiorari  by  George  W.  Ixtgan  against  the 
Mayor,  etc.,  of  the  Town  of  Boonton,  to  review 
the  validity  of  an  ordinance  providing  for  the 
establishment  of  a  board  of  excise  cummission- 
ers.  From  a  judgment  of  the  Supreme  Court 
(87  N.  J.  Law,  449.  95  Atl.  141),  affirming  prt>- 
ceedings,  petitioner  appeals.     Affirmed. 

King  &  Vogt,  of  Morristown,  for  appellant. 
Charles  6.  Garrison,  of  Merchantville,  and 
Charles  Bu  Scribner,  of  New  York  City,  for  ap- 
pellee. 

PER  CURIAM.    The  judgment  under  review 

herein  should  be  affirmed,  for  the  reasons  ex- 
^essed  in  the  opinion  delivered  by  Mr.  Justice 
Kalisch  in  the  Supreme  Court. 


McCJUTCHHN   ▼.   BOARD  OV   EQUALIZA- 
TION OF  TAXES  (two  cases). 
(Nos.  102,  103,) 

(C!ourt  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

Appeal  from  Supreme  Court. 

Charles  W.  McCutchen  brought  certiorari 
against  the  Board  of  Ekiualization  of  Taxes  to 
review  a  tax  assessment.  From  n  judgment  of 
the  Supreme  Court,  affirming  tbe  taxes  (87  K 
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J.  Law,  370,  94  AtL  810),  petiti«iMr  appeaU. 
Affirmed. 

Collins  &  CJorbin,  of  Jersey  City,  for  appel- 
lant John  W.  Wescott,  Atty.  Gen.,  and  Jolm 
Bentley,  of  Jersey  City,  for  appellee. 

PBR  OURIAM.  l%e  jadRment  under  review 
herein  should  be  affirmed;  for  the  reasons  ex- 

greased  in  the  opinion  delivered  by  Mr.  Justice 
wayze  in  the  Supreme  Court 


McNALLY  V.  HUDSON  A  M.  R.  CO. 
(No.  99J 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

Appeal  from  Supreme  Court 

Proceedings  under  the  Workmen's  Compensa- 
tion Act  by  John  McNally,  opposed  by  the  Hud- 
son &  Manhattan  Railroad  Company.  FVom  a 
judgment  of  the  Supreme  Court  (87  N.  J.  Law, 
455,  95  Atl.  122),  reversing  an  order  of  the 
court  of  conunon  pleas  allowing  compensation, 
claimant  appeals.    Affirmed. 

Walter  L.  Glenney,  of  Flainfield,  for  appel- 
lant Richard  Doherty,  of  Jersey  C!ity,  for  ap- 
pellee. 

PER  OURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Kalisch  in  the  Supreme  Court. 


SHERWOOD  y.  CITY  OF  PATBRSON  et  al. 
(No.  95.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

Appeal  from  Supreme  Court 

Certiorari  by  Samuel  S.  3herwood  against  the 
City  of  Paterson  and  others  to  review  an  ordi- 
nance vacating  certain  streets.  From  a  judg- 
ment in  the  Supreme  Court  (94  Atl.  311),  af- 
firming the  ordinance,  petitioner  appeals.  Af- 
firmed. 

George  S.  Hilton,  of  Paterson,  for  appellant 
Kdward  F.  Merrey  and  Griggs  &  Harding,  both 
of  Paterson,  for  appellees. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 


SHILL  ROLLING  CHAIR  C©.  v.  ATLANTIC 
CITT  (two  cases).     (Nos.  44,  46.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

Appeal  from  Supreme  Court. 

The  Shill  Rolling  Chair  Company  was  con- 
victed of  violating  an  ordinance  of  the  City  of 
Atlantic  City,  and  brought  certiorari  to  the  Su- 
preme Court.  From  a  judgment  of  the  Su- 
preme Court  (87  N.  J.  Law,  399,  94  Atl.  314), 
affirming  the  convictions,  the  petitioner  appeals. 
Affirmed. 

Bourgeois  ft  Coulomb,  of  Atlantic  City,  for 
appellant.  Theodore  W.  Schimpf,  of  Atlantic 
Caty,  for  appellee. 

PEIR  CURIAM.  The  judgment  under  rpview 
herdn  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court 


SHEA  V.  HILLSBOROUGH  MILLS. 
(Supreme   Court   of   New   Hampshire.     Hills- 
borough.   Dec.  7,  1915.) 

1.  Witnesses  i8=s>368— Intebkst  —  Examina- 
tion—"Issues." 

In  an  action  for  personal  injuries,  where 
the  court  permitted  plaintiff  to  cross-examine 
a  witness  called  by  himself  to  show  that  the  em- 
ployers of  the  witness  were  the  real  defendants, 
such  action  was  improper,  the  truth  of  the  wit- 
ness' testimony  not  being  disputed,  since  the 
only  bearing  the  evidence  could  have  was  up- 
on the  credibility  of  tbe  vritness,  while  any 
prejudicial  fact  that  Is  not  relevant  to  one  of 
the  "issues"  of  the  case — facts  put  in  controversy 
by  the  pleadings — is  inadmissible  as  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1177,  1178,  1181 ;  Dec.  Dig.  «=» 
363. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

2.  Witnesses  €=>323— Cboss-Examination— 
HosTiue  Witness. 

In  an  action  for  personal  injnriea,  where 
the  truth  of  the  testimony  of  a  hostile  witness 
called  by  plaintiff  was  not  disputed,  cross-exam- 
inaHon  of  such  witness  to  show  that  his  employ- 
ers were  the  real  defendants,  a  matter  that 
could  not  only  affect  his  credibility,  was  not 
proper  under  the  rule  that  a  party  calling  a  wit- 
ness may  cross-examine  him,  if  hostile,  since 
the  only  purpose  of  a  cross-examination  is  to  aid 
the  triers  in  their  search  for  the  truth. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1096 :   Dec.  Dig.  «=>323.] 

3.  Appkai.  and  £^bob  «=>10u3— Pbbjuoicial 
Erbob  —  Bbroneous  Admission  of  Evi- 
dence—Cube BY  InSTBTJCTIONS. 

In  an  action  for  personal  injuries,  where 
the  credibility  of  plaintifTs  own  witness  was 
not  disputed,  but  the  court  improperly  permit- 
ted plaintiff  to  cross-examine  such  witness  to 
bring  out  matter  of  impeachment,  charges  lim- 
iting the  application  of  the  evidence  to  the  issue 
of  crrdibility  did  not  cure  the  error;  for,  as 
credibility  was  not  in  issue,  the  charges  could 
not  aid  the  jury,  but  tended  to  confuse  and  mis- 
lead them. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  g§  4178-4194 ;  Dec.  Dig.  iS=> 
1063.] 

Transferred  trom  Superior  Court,  Hills- 
borough County;    Chamberlln,  Judge. 

Action  by  Dennis  Shea  (Alvin  T.  Lucier, 
administrator,  substituted  plaintiff)  against 
the  Hillsborough  Mills.  Verdict  for  plaintiff, 
and  defendant's  exception  thereto  trausfcr-- 
red.     Exception  sustained. 

Case  for  personal  injuries,  sustained  by 
the  plaintiff  while  In  the  defendants'  employ. 
The  action  was  begun  by  Shea  in  his  life- 
time, and  since  his  death  has  been  prosecuted 
by  his  administrator.  The  plaintiff's  counsel 
was  permitted  to  cross-examine  a  witness 
summoned  by  him,  after  stating  to  the  court 
that  he  was  called  for  the  purpose  of  show- 
ing tbe  condition  of  Shea's  health  a  few  days 
before.  In  the  course  of  the  examination  tbe 
defendants'  counsel  objected  to  certain  ques- 
tions, on  the  ground  that  the  employment  of 
the  witness  by  a  liability  insurance  company 
might  be  disclosed ;  but  tbe  court,  subject  to 
exception,  declined  to  so  limit  the  examina- 
tion, and  the  facts  sought  to  be  suppressed 
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were  laid  before  the  Jury.  CSounael  for  the 
plaintiff  declared  that  the  questions  objected 
to  were  asked  for  the  sole  purpose  of  dis- 
crediting the  witness,  and  the  court  instruct^ 
ed  the  Jury  that  they  most  not  consider  the 
fact  of  the  witness'  employment  upon  the 
question  of  liability,  but  only  as  bearing  up- 
on his  credibility.  The  court  found  that  the 
witness  was  hostile  to  the  plaintiff.  The 
testimony  of  the  witness  was  conceded  by 
tlie  plaintiff  to  be  true. 

Doyle  &  liuder,  of  Nashua,  for  plaintiff. 
Branch  &  Branch,  of  Manchester,  for  defend- 
ant 

XOUNO,  J.  [1]  The  test  to  determine  the 
comi)etency  of  evidence  is  not  to  inquire  how 
the  facts  were  brought  to  the  attention  of 
the  triers,  but  whether  they  were  capable  of 
aiding  them.  It  follows,  therefore,  that  any 
prejudicial  fact  that  is  not  relevant  to  one 
of  the  various  Issues  in  the  case  (using  "is- 
sue" as  it  is  used  in  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Rep.  55,  and  not 
as  in  King  v.  Chase,  16  N.  H.  9,  41  Am.  Dea 
W5)  Is  inadmissible  as  matter  of  law.  This 
is  true  whether  the  evidence  is  Introduced 
to  prove  the  defendants'  fault  or  to  discredit 
a  witness.  The  court  therefore  erred  in  per- 
mitting the  plaintiff  to  show  that  the  em- 
ployers of  the  witness  were  the  real  defend- 
ants, unless  his  credibility  was  in  issue.  The 
test  to  decide  that  question  Is  to  inquire 
whether  there  was  any  contest  on  the  part 
of  the  plaintiff  as  to  the  truth  of  Itia  testi- 
mony— not  whether  he  was  hostile  or  friend- 
ly. It  must  be  held,  therefore,  that  the  credi- 
bility of  the  witness  was  not  in  issue;  for 
the  plaintiff  does  not  contend  that  the  testi- 
mony was  false,  or  that  he  was  suprlsed  by 
it  The  fact  that  the  credibility  of  the  wit- 
ness was  not  in  issue  distinguishes  this  case 


from  Genest  v.  Mfg.  C!o.,  76  N.  H.  509,  77 
Atl.  77. 

[2]  The  plaintiff  also  seeks  to  Justify  his 
cross-examination  of  the  witness  on  the 
ground  of  his  hostility.  If  it  can  be  found 
that  the  witness  was  hostile,  within  the 
meaning  of  the  rule  which  permits  a  party 
to  cross-examine  a  witness  called  by  him,  it 
does  not  help  the  plaintiff;  for  the  purpose 
of  such  a  cross-examination  Is  to  aid  the 
triers  in  their  search  for  the  truth.  There- 
fore, the  exception  to  the  ruling  permitting 
the  plaintiff  to  cross-examine  the  witness 
raises  the  question  whether  It  could  be  found 
that  such  procedure  would  aid  the  Jury,  and 
all  fair-minded  men  must  agree  that  it  can- 
not be  so  found.  In  other  words,  all  fair- 
minded  men  must  agree  that  permitting  the 
plaintiff  to  cross-examine  the  witness  for  the 
sole  purpose  of  showing  that  his  employers 
were  the  real  defendants  could  not  aid  the 
jury  in  their  search  for  the  truth.  The  evi- 
dence was  therefore  erroneously  admitted  in 
any  view  of  the  law,  whether  it  was  admit- 
ted as  a  matter  of  right  or  as  matter  of  dis- 
cretion ;  for  it  was  not  only  incapable  of  eld- 
ing the  Jury,  but  was  calculated  to  direct 
their  attention  to  prejudicial  facts.  In  fact, 
the  latter  was  the  sole  purpose  for  wUch  the 
evidence  was  introduced. 

[S]  There  must  therefore  be  a  new  trial 
unless  the  court's  instructions,  limiting  the. 
application  of  the  evidence  to  the  Issue  of 
credibility,  remedied  the  error.  It  cannot 
be  held,  however,  that  those  instructions  pre- 
vented the  evidence  from  having  its  intend- 
ed effect ;  for  since  the  credibility  of  the  wit- 
ness was  not  In  issue,  the  Instructions  limit- 
ing the  applicability  of  the  evidence  could  not 
aid  the  jury,  but  tended  to  confuse  and  mis- 
lead them. 

Elzception  sustained.    All  concurred. 


Digitized  by 


Google 


N.HJ 


HICKKY  V.  CITY  OT  BERLIN 


295 


HICKBY  ▼.  OITX  OF  BERLIN  et  al. 

(Supreme  Coart  of  New  Hampshire.    Oooa. 

Dec  7,  1915.) 

1.  MUNICIPAI.  COBPOBATIONfl  «=a755— STREETS 

—Injuries  to  Tkaveu:*— Remedy  at  Com- 
mon Law. 

A  traveler  injured  by  a  defect  in  a  highway 

has  no  remedy  at  common  law. 
[Ed.    Note. — For   other  cases,   see   Municipal 

Corporations,  Cent.  Dig.  ||  1687,  1689,  1590; 

Dec  Dig.  «=>755.] 

2.  Mdnicipal  Cobporations  «s>763  —  DuTT 
TO  Maintain  CtrLVEBTS— Perfobmanoe. 

Under  statutes  making  it  the  duty  of  towns 
to  maintain  sufficient  culverts,  they  perform 
their  duty  in  the  premises  if  they  maintain  such 
culverts  as  the  ordinary  man  would  maintain  in 
similar  situations. 

[Ed.  Note.— For  other  cases,  see.  Municipal 
Corporations,  Cent.  Dig.  H  1612-1615;  Dec. 
Dig.  ^=>763.I, 

3.  Hunicipai.  Corpobationb  «s3766— DETXcrr 
IN  Cdlvebt— Statute. 

By  direct  provision  of  Laws  1893,  c.  59,  { 
1,  a  traveler,  injured  while  riding  in  a  wagon  by 
a  defect  in  construction  of  a  culvert,  has  a 
right  of  actios  against  the  city  under  duty  to 
maintain  such  culvert. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1621,  1622;  Dec. 
Dig.  «S3766.] 

4.  Municipal  Corporations  €=»762— Defeo- 
nvK  Odlvebt— Liability— Statute.  • 

Under  Laws  1893,  a  59,  |  1,  providing  that 
towns  are  liable  for  damages  happening  to  any 
person,  his  team,  or  carriage,  traveling  upon 
a  culvert  upon  any  highway,  by  reason  of  any 
obstruction,  defect,  insafficiency,  or  want  of  re- 
pair of  such  culvert,  rendering  it  unsuitable  for 
travel,  where  plaintiff  was  injured  by  attempting 
to  drive  his  wagon  across  a  culvert  from  the  end 
of  which  the  earth  had  been  washed  away,  the 
dty  which  built  and  maintained  such  culvert 
was  not  liable  for  the  injury  unless  it  originally 
built  the  culvert  negligently  small  in  view  of  the 
volume  of  water  to  pass  under  it,  or  was  negli- 
gent in  not  discovering  the  accidental  defect. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1605-1611;  Dec. 
Dig.  €=»7(52.] 

Transferred  from  Superior  Court,  Coob 
County ;   Branch,  Judge. 

Action  by  James  J.  Hickey  against  the  City 
of  Berlin  and  others.  On  denial  of  defend- 
ants' motion  for  nonsuit,  the  case  was  trans- 
ferred on  defendant's  exceptions.  Excep- 
tions sustained. 

Case,  for  personal  Injuries  alleged  to  bave 
been  caused  by  a  defective  highway  culvert. 
On  the  night  of  November  22, 1913,  while  the 
I>lalntlff  was  traveling  upon  a  highway  in 
the  defendant  city,  the  wagon  In  which  he 
was  riding  stopped  so  suddenly  that  he  was 
thrown  out  and  received  the  injuries  for 
which  he,  seeks  to  recover.  An  examination 
made  the  next  morning  disclosed  that  the 
highway  was  washed  out  to  a  depth  of  about 
two  feet  for  a  distance  of  three  feet  either 
side  of  a  plank  culvert  in  the  highway,  leav- 
ing the  culvert  Intact  The  wagon  was  stop- 
ped by  the  forward  wheels  striking  the  cul- 
vert Additional  facts  are  stated  In  the  opin- 
ion. 


Jesse  F.  Ubby,  of  Gorham,  and  Matthew 
J.  Kyan,  of  Berlin,  for  plaintiff.  Ooss  ft 
James  and  Blch  ft  Marble,  all  of  Berlin,  for 
defendants. 

TOUNG,  J.  [1, 1]  A  traveler  who  Is  In- 
jured by  a  defect  In  a  highway  is  remediless 
at  common  law.  Famum  v.  Concord,  2  N. 
H.  892.  If,  therefore,  the  plaintiff  can  main- 
tain this  action  It  Is  because  section  1,  c. 
59,  Laws  of  1893,  gives  him  that  right  This 
section  provides,  among  other  things,  that: 

"Towns  are  liable  for  damagee  happening  to 
any  person,  his  team  or  carriage,  traveling  upon 
a  bridge,  culvert,  or  sluiceway,  or  dangerous  em- 
bankments and  defective  railings,  upon  any 
highway,  by  reason  of  any  obstruction,  defect, 
insufficiency,  or  want  of  repair  of  such  bridge, 
culvert,  or  sluiceway,  or  dangerous  embank- 
ments and  defective  railings,  which  renders  it 
unsuitable,  for  the  travel  thereon." 

The  defendants  concede  that  if  the  cul- 
vert as  originally  constructed  was  defective 
within  the  meaning  of  this  section,  it  can  be 
found  that  they  were  In  fault  for  the  plaln- 
tltTs  Injuries,  but  they  contend  that  that 
cannot  be  found.  The  only  defect  of  which 
the  plaintiff  complains  is  the  Insafficiency  of 
the  culvert  The  question,  therefore,  on  this 
branch  of  the  case  is  whether  there  is  any 
evidence  tending  to  prove  that  the  culvert 
was  Insufficient.  The  test  to  determine  the 
sufficiency  of  the  culvert  is  not  to  inquire 
whether  it  caused  the  washout,  but  whether 
it  was  snch  a  culvert  as  the  ordinary  man 
would  have  maintained  at  this  place;  for, 
while  the  statutes  make  it  the  duty  of  towns 
to  maintain  sufficient  culverts,  it  is  held 
that  they  perform  their  duty  in  this  respect 
if  they  maintain  such  a  culvert  as  the  ordi- 
nary man  would  maintain  in  a  similar  situ- 
ation. Hubbard  v.  Concord,  85  N.  H.  52,  69 
Am.  Dec.  620. 

The  evidence  relevant  to  the  issue  of  the 
sufficiency  of  this  culvert  shows  that  at  some 
time  those  living  on  the  east  side  of  the 
river  began  to  use  a  path  through  the  woods, 
and  that  this  path  was  but  little  more  than 
a  cart  path  at  the  time  the  accident  hap- 
pened, notwithstanding  It  had  been  used  for 
public  travel  for  20  years  or  more  and  had 
been  repaired  to  some  extent  by  the  city. 
Some  years  before  the  accident  (perhaps  ten) 
the  city  cut  down  a  small  hill  and  nsed  the 
material  removed  from  the  cut  to  raise  the 
road  on  both  sides  of  a  brook  which  crossed 
it  at  this  place.  Raising  the  road  made  it 
necessary  to  install  a  culvert  The  size  of 
this  culvert  did  not  appear,  but  it  did  ap- 
pear that  it  was  subsequently  enlarged. 
There  was  no  evidence  as  to  why  it  was  en- 
larged, or  as  to  the  extent  or  the  character 
of  the  watershed,  or  as  to  the  amount  of 
water  that  would  be  llktiy  to  accumulate  at 
that  point.  All  that  appeared  was  that 
there  was  usually  a  small  stream  of  wa- 
ter flowing  through  the  culvert  Whether  by 
this  was  intended  that  the  culvert  was  usu- 
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ally  fall,  or  that  the  stream  was  the  size  of 
a  lead  peocfl,  did  not  appear.  From  any  evi- 
dence in  the  case,  the  water  may  have  come 
from  a  nearby  spring,  or  the  watershed  may 
have  been  so  small  as  to  be  Inslgniflcant. 
There  is  nothing  to  show  tliat  the  city  ought 
to  have  anticipated  that  this  culvert,  wbidi 
was  some  2  feet  wide  and  from  16  to  18 
Inches  high,  would  not  be  large  enough  to 
take  care  of  the  water  that  would  accumu- 
late at  this  point.  From  all  that  appears, 
there  never  had  been  any  trouble  either  with 
this  culvert  or  the  one  for  which  it  was  sub- 
stituted. In  short,  if  it  can  he  found  that 
the  original  culvert  was  insufficient  from  the 
fact  It  was  subsequently  enlarged,  there  is 
nothing  to  show  that  the  culvert  as  enlarged 
was  not  such  n  one  as  tlie  ordinary  man 
would  have  maintained  at  this  place.  It 
must  be  held  therefore  that  this  washout 
was  an  accident  in  so  far  as  the  city  is  con- 
cerned. 

13,4]  It  does  not  necessarily  follow,  bow- 
ever,  from  the  fact  that  it  cannot  be  found 
the  city  was  in  fault  for  the  washout,  that 
It  may  not  be  found  that  it  was  in  fault  for 
the  accident,  provided  a  washout  for  which 
a  town  is  not  in  fault  Is  a  defect  in  a  cul- 
vert within  the  meaning  of  section  1,  c.  59, 
Laws  of  1893.  It  will  not  be  necessary, 
however,  to  consider  whether  such  a  wash- 
out Is  such  a  defect,  for  if  It  is  (a  question 
not  considered  and  as  to  which  no  opinion 
Is  Intended  to  be  e.\pressed)  there  is  no  evi- 
dence from  which  it  can  be  found  that  the 
city  was  in  fault  for  the  accident.  Assum- 
ing, but  not  deciding,  that  such  a  washout 
is  a  defect  in  a  culvert  for  which  the  city 
may  be  liable  (Wilder  v.  Concord,  72  N.  H. 
259,  263,  56  Atl.  193),  the  test  to  determine 
whether  the  defendants  were  in  fault  for  the 
accident  is  to  inquire  whether  they  would 
have  known  of  the  washout  in  time  to  pre- 
vent the  accident  if  they  had  used  ordinary 
care.  In  other  words,  while  it  would  have 
been  enough  to  charge  the  city  to  show  that 
this  culvert  wns  defective  as  originally  con- 
structed (Lambert  v.  Pembroke,  66  N.  H. 
280,  23  Atl.  81),  that  Is  not  true  when  the 
damages  are  caused  by  an  accidental  defect, 
or  a  defect  arising  without  the  city's  fault. 
In  such  a  case  the  plaintiff  must  show,  not 
only  that  the  defect  was  the  cause  of  his  in- 
Jury,  but  also  that  the  city  was  In  fault  for 
not  discovering  it  in  time  to  prevent  the  ac- 
cident. In  other  words,  to  charge  the  city 
it  must  appear  that  the  city  was  In  fault 
either  for  the  defect,  or  for  not  knowing 
of  it. 

•'<ince,  therefore,  the  washout  was  an  ac- 
cident, or  an  occurrence  for  which  the  city 
w;is  In  no  way  In  fault,  the  plaintiff  cannot 
recover  unless  he  shows  that  If  the  city  had 
used  ordinary  care  it  would  have  known  of 
the  washout  in  time  to  prevent  the  accident. 
Hubbard  v.  Concord,  85  N.  H.  52,  69  Am. 


Dec.  620;  Johnson  v.  Haverhill,  36  N.  H. 
74;  Palmer  v.  Portsmouth,  48  N.  H.  265; 
Chamberlain  v.  Enfleld,  43  N.  H.  356,  363 ; 
Heam  v.  Kalhroad,  67  N.  H.  820,  29  Atl.  970 ; 
Clair  V.  Manchester,  72  N.  H.  231,  55  Atl. 
935.  Assuming,  therefore,  that  a  washout 
for  which  the  city  is  in  no  way  in  fault  is 
a  defect  in  a  culvert  within  the  meaning  of 
the  statute,  the  test  to  determine  whether  it 
can  be  found  that  the  city  is  chargeable 
with  the  damages  the  plaintiff  sustained  is 
to  inquire  whether  it  can  be  found  that  the 
washout  occurred  so  long  before  the  acci- 
dent that  the  city  either  knew  or  ought  to 
have  known  of  it  in  time  to  prevent  the  ac- 
cident The  only  evidence  relevant  to  this 
issue  is  the  testimony  of  several  witnesses  as 
to  the  condition  of  the  road  after  tiie  acci- 
dent happened.  There  is  nothing  in  their 
testimony  from  which  it  can  be  found  when 
the  washout  occurred;  nothing  in  fact  to 
suggest  that  they  ever  saw  or  heard  of  it 
until  after  the  accident  In  short,  there  is 
nothing  to  show  that  the  accident  did  not 
follow  the  washout  so  closely  that  nothing 
any  one  could  have  done  would  have  pre- 
vented the  accident. 
Defendant's  exceptions  sustained. 


WOODWORTH  &  CO.  v.  CITY  OF  CON- 
CORD. 

(Supreme  Court  of  New   Hampshire.     Merri- 
mack.   Dec.  7, 1916.) 

1,  Taxation  iS=5>72  —  Propebtt  Taxable  — 
"Stock  in  Tbaue"— Accounts. 

Under  Pub.  St.  1901,  c.  55,  i  7,  subd.  6, 
providing  that  stock  in  trade  of  merc^tiantB  em- 
ployed in  their  trade  or  business  shall  be  taxnble 
as  personal  property,  "stock  in  trade"  incliidps 
only  visible  and  tangible  property  such  as  mer- 
chandise or  goods  kept  for  sale  or  traffic,  so  that 
accounts  receivable  are  not  taxable  under  that 
section. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  157;    Dec.  Dig.  «=»72. 

For  other  definitions,  see  Words  and  Phrases, 
WiTBt  and  Second  Series,  Stock  in  Trade.] 

2.  Taxation  ®=»72  —  Pbopebty  Taxable  •— 
Fixtures. 

Under  such  statute,  trade  fixtures,  being 
kept  for  use  in  business  and  not  for  sale,  are 
not  taxable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  157 ;   Dec.  Dig.  <Ss>72.] 

8.  Taxation  €=972  —  Pboperty  Taxable — 
Notes  Rbcbivablb— Vehicles  and  Hobbes. 
Under  Pub.  St  1901,  c.  55,  |  7,  subd.  6, 
providing  that  stock  in  trade  of  merchants  em- 
ploye<l  in  their  trade  or  biiHincss  shall  be  taxable 
as  personal  property,  notes  receivable,  vehicles, 
and  horses  are  not  taxable,  being  ^ecifically 
taxed  under  chapter  55,  |  7,  siibds.  5,  7,  8. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  f  157;    Dec.  Dig.  <S=>72.] 

Transferred  from  Superior  Court  Merri- 
mack County;   Chamberlln,  Judge. 

Petition  for  the  abatement  of  taxes  by 
Woodworth  ft  Gomi>any  against  the  City  of 
Concord.     To  an  order  of  abatement,   de- 
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fendimt  excepts,  and  the  canse  transferred. 
Exceptions  overruled. 

The  stock  In  trade  was  assessed  at  $60,000. 
The  merchandise  was  of  the  value  of  $35,733, 
the  fixtures  were  worth  $1,500,  and  the  ac- 
counts receivable  were  In  excess  of  $50,000. 
The  court  ruled  that  the  tax  on  the  sum  In 
excess  of  $35,000  should  be  abated,  and  that 
the  phrase  "stock  In  trade"  In  the  taxation 
_  statute  does  not  Include  "the  original  capital, 
'the  surplus,  fixtures,  horses  and  wagons,  book 
accounts,  notes  receivable,  and  all  the  prop- 
erty owned  by  the  company  necessary  for  the 
purpose  of  carrying  on  the  business^"  The 
order  was  an  abatement  of  the  tax  on.  $25,000 
of  the  stock  in  trade.  To  the  foregoing  rul- 
ings and  order  the  defendants  excepted. 

Streeter,  Demond,  Woodworth  &  Sulloway, 
of  Concord,  for  plaintiff.  Alexander  Murcbie, 
of  Concord,  for  defendant. 

PL.UMMEIR,  J.  [1]  The  plalnttffs  claim 
that  their  stock  in  trade  for  which  they  were 
taxable  consisted  of  thetr  mcrohandlse  and 
nothing  else.  The  defendants  contend  that 
the  term  "stock  In  trade"  Included  the  origi- 
nal capital,  the  surplus,  fixtures,  horses  and 
wagons,  book  accounts,  notes  receivable ;  in 
fact,  all  the  property  owned  by  the  company 
necessary  for  the  purpose  of  carrying  on  their 
business.  The  only  questions  for  decision 
In  this  case  are  whether  the  nonlnterest-bear- 
ing  accounts  receivable  and  fixtures  of  the 
plaintiffs  are  taxable.  •Subdivision  6  of  sec- 
tion 7,  c.  65,  Public  Statutes,  provides  that: 

"Stock  in  trade,  whether  of  merchants,  shop- 
keepers, mechanics,  or  tradesmen,  employed  in 
their  trade  or  business,  reckoning  the  same  at 
the  average  value  thereof  for  the  year,"  is  tax- 
able. 

In  this  state  the  statutes  specify  what 
property  shall  be  taxed,  and  no  property  Is 
taxed  unless  the  statutes  so  provide.  Boody 
V.  Watson,  64  N.  H.  162,  195,  9  AU.  794; 
Opinion  of  the  Justices,  76  N.  H.  609,  611,  85 
Atl.  757.  Accounts  receivable  not  bearing 
Interest  and  trade  fixtures  are  not  named  as 
taxable  l%e  defendants,  however,  seek  to 
make  them  so  by  including  them  as  stock  In 
trade.  "Stock  in  trade,"  giving  the  term  its 
practical  and  ordinary  meaning,  Is  merchan- 
dise or  goods  kept  for  sale  or  traffic;  and 
this  Is  substantially  the  definition  usually 
given  to  the  phrase.  Webster,  New  Int.  Diet 
1048:  9  Cent.  Diet  5956;  36  Cyc.  1300. 

"The  word  'merchandise'  and  phrase  'stock  in 
trade'  are  well  understood  to  mean  goods  for 
sale— a  stock  of  goods  offered  for  sale— and  this 
meaning  accords  precisely  with  their  deriva- 
tion." Woodman  v.  Print  Works,  6  R.  I.  470, 
472;  Wicker  v.  Oomstock,  52  Wis.  818,  817,  9 
N.  W.  25. 

While  ibe  precise  questions  raised  In  the 
present  case  have  not  been  discussed  In  this 
state,  the  meaning  of  the  term  "stock  in 
trade"  was  considered  in  White  Mt.  Fur  Co. 
V.  Whltefield,  77  N.  H.  340,  91  Ati.  870,  in 
which  it  was  held  that  stock  In  trade  is  usu- 
ally applied  to  the  stock  of  merchants  and 


tradesmen,  and  that  the  term'  Is  to  be°  given 
its  limited  or  ordinary  meaning. 

In  no  sense  can  accounts  receivable  be  deem- 
ed stock  in  trade.  It  would  be  unnatural  and 
unwarrantable  to  .hold  that  the  debts  and 
accounts  due  a  merchant  are  a  part  of  the 
merchandise  that  he  buys  and  sells.  Section 
10,  c.  56,  Public  Statutes,  provides  that: 

"Stock  in  trade  employed  in  any  town,  owned 
by  a  person  not  resident  therein,  shall  be  taxed 
in  such  town,  to  the  owner  or  person  having  the 
care  thereof  on  the  first  day  of  April." 

This  Indicates  that  the  Legislature  intend- 
ed the  term  "stock  in  trade"  to  include  only 
visible  and  tangible  pr<«)erty,  and  not  choses 
in  action  like  accounts  receivable. 

In  Massachusetts,  debts  and  accounts  are 
not  Included  in  the  term  "stock  In  trade"  as 
used  In  the  tax  statutes.  "By  stock  In  trade 
is  meant  the  visible  and  tangible  property 
with  which  the  trade  or  business  of  the  own- 
er is  carried  on,  and  to  which  It  relates." 
New  York  Biscuit  Ga  v.  Cambridge,  161 
Mass.  326,  37  N.  E.  438.  To  the  same  effect 
are  Harness  v.  Williams,  64  Miss.  600,  608, 
1  South.  759,  and  Kemp  v.  Caraley,  10  N.  Y. 
Super.  Ct.  1,  7.  In  the  latter  case  the  couit 
said: 

"The  notes  and  debts  owing  to  the  firm  do 
not  pass  under  the  phrase,  'all  the  stock  in  trade 
of  any  nature  or  kind  whatever.'  *  •  *  Nei- 
ther in  legal  nor  mercantile  acceptation  would 
these  words  comprehend  the  debts  of  the  firm." 

[2]  Fixtures  are  not  merchandise  or  stock 
In  trade;  they  are  not  bought  and  sold  in 
the  same  sense  that  merchandise  is,  but 
are  purchased  and  kept  for  use,  and  to  aid 
In  the  conduct  of  the  business.  "The  phrase 
'stock  of  merchandise'  as  used  in  the  [sales 
in  bulk]  statute,  properly,  and  naturall.v 
describes  articles  which  the  seller  keeps  for 
sale  in  the  usual  course  of  his  business.  It 
does  not  naturally  describe  fixtures."  Callus 
V.  Elmer,  193  Mass.  106,  109,  78  N.  E.  772, 
773  (8  Ann.  Cas.  1067) ;  Albrecht  v.  Oudlhee» 
37  Wash.  206,  79  Pac.  628. 

[S]  Notes  receivable,  vehicles,  and  horses, 
which  the  defendants  claim  are  Included  in 
stock  in  trade,  are  taxed  under  subdivisions 
5,  7,  and  8  of  section  7,  c.  56,  Public  Statutes. 
It  Is  manifest  that  these  classes  of  property 
cannot  be  taxed  as  stock  in  trade,  when  they 
are  specifically  taxed  elsewhere  in  the  stat- 
utes. 

The  defendants  have  cited  cases  to  show 
that  the  term  "stock  in  trade"  in  an  insurance 
policy  comprises  fixtures,  etc.  But  in  Moed- 
Inger  v.  Insurance  Co.,  2  N.  T.  Super.  Ct.  527, 
one  of  the  cases  cited.  It  was  stated  in  the 
opinion  that: 

"The  terms  'stock  in  trade,'  as  used  in  the 
policy,  are  to  have  a  more  extended  meaning  in 
this  case  than  in  their  ordinary  application  to 
the  business  of  merchants." 

An  examination  of  the  iiunrance  cases 
will  show,  we  think,  that  the  words  "stock 
In  trade"  in  an  Insurance  policy  are  given 
a  much  more  inclusive  and  liberal  construc- 
tion than  Is  ordinarily  applied  to  them.    Our 
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attention  has  been  called  by  the  defendants 
to  several  cases  In  this  state  that  refer  to 
the  statute  giving  towns  power  to  exempt 
from  taxation  manufacturing  concerns.  They 
have  no  special  bearing  upon  the  case  at  bar. 
This  statute  relating  to  the  taxation  of  stock 
in  trade  was  first  enacted  In  1794,  and  since 
that  time  it  has  never,  so  far  as  known,  been 
construed  to  include  accounts  receivable  or 
fixtures,,  and  no  adequate  reason  has  been 
suggested  for  changing  the  Interpretation 
nnd  construction  that  has  been  placed  upon 
the  statute  for  more  than  100  years. 
Exceptions  overruled.    All  concurred. 


MOEEISON  V.  HALIi. 
(Supreme   Court  of   New   Hampshire.     Merri- 
mack.   Dec  7,  1915.) 

1.  Bbokbbs    €=>86 — GouPENSATioN— Actions 
—Evidence. 

In  an  action  by  a  real  estate  broker  for 
compensation  for  services  in  effecting  a  sale,  evi- 
dence held  to  warrant  finding  that  be  was  em- 
ployed to  effect  a  sale,  and  Diat  his  efforts  re- 
sulted in  effecting  the  same. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §§  116-120;    Dec.  Dig.  «=»86.] 

2.  Apfeai.  and  Ebbob  ®=»997  —  Revikw  — 
Questions  Presented  for  Review. 

Question  of  the  weight  of  the  evidence  or  of 
the  credibility  of  witnesses  is  not  reviewable  by 
the  Supreme  Court  ui>on  exception  to  a  motion 
for  directed  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4023,  4024 ;  Dec.  Dig.  «=> 
997.] 

8.  Brokers  <S=>52— Compensation— Right  to. 
That  a  broker  did  not  take  an  active  part 
in  final  negotiations  for  the  sale  does  not  snow 
that  he  did  not  have  a  contract  to  effect  the  sale, 
or  that  he  was  not  the  efiBcient  cause. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  I  73 ;   Dec.  Dig.  «=52.] 

Transferred  from  Superior  Court,  Merri- 
mack County;  Wallace,  Judge. 

Assumpsit  by  Enos  T.  Morrison  against 
George  B.  Hall,  for  services  in  selling  real 
estate.  There  was  a  verdict  for  plaintlfF 
on  trial  by  Jury,  and  the  cause  was  trans- 
ferred on  defendant's  exception  to  the  denial 
of  his  motion  for  directed  verdict  Excep- 
tion overruled. 

Martin  &  Howe  and  J.  Joseph  Doherty,  aU 
of  Concord,  for  plaintiff.  Bert  E.  Holland, 
of  Boston,  Mass.,  and  George  W.  Stone,  of 
Andover,  for  defendant 

WALKER,  J.  [1]  The  simple  question  pre- 
sented is  whether  the  plaintiff's  evidence  was 
sufiiclent  to  authorize  the  jury  in  returning  a 
verdict  In  his  favor.  He  sought  to  recover 
the  sum  of  $150  under  a  contract  by  which, 
it  Is  (daimed,  the'  defendant  employed  him  to 
sell  a  wood  lot  which  the  defendant  himself 
afterward  sold.  The  evidence  tended  to 
show  the  following  facts :   Some  time  in  Feb- 


ruary, 190B,  the  plaintiff,  who  was  a  real  es- 
tate agent,  had  a  conversation  with  the  de- 
fendant in  regard  to  the  sale  of  his  lot, 
and  as  a  result  subsequently,  on  the  18tb  day 
of  that  month,  submitted  to  him  a  proiMsl- 
tlon  in  writing,  by  which  he  offered  to  do  the 
best  he  could  to  sell  It  for  $3,250,  of  which 
sum  he  should  have  $150.  The  defendant 
had  been  wlUlng  to  sell  for  $3,000,  and  It 
was  stipulated  that  if  he  sold  for  that  sum 
to  any  of  the  plaintiff's  customers  he  should* 
pay  the  plaintiff  $100,  but  If  to  a  party  not 
the  plaintiff's  customer  he  was  to  keep  the 
$3,000.  To  this  proposition  the  defendant  as- 
sented In  writing.  Afterward,  at  the  plain- 
tiff's suggestion,  the  price  was  raised  to 
$3,500.  The  plaintiff,  having  sold  another  lot 
to  Jenness  Bros.,  called  their  attention  to 
this  lot,  and  In  consequence  they  looked  it 
over  and  finally  bought  it  of  the  defendant 
for  $3,500.  The  plaintiff  was  not  present 
when  the  trade  was  made.  He  talked  with 
several  other  men  about  selling  the  lot  to 
them,  and  advertised  it  for  sale  in  a  news- 
paper. At  the  time  of  the  sale  the  defendant 
knew  that  the  plaintiff  had  endeavored  to 
get  Jenness  Bros,  to  buy  it  From  these  evi- 
dentiary facts  the  Jury  were  amply  warrant- 
ed in  finding  that  the  plaintiff  was  fully  em- 
ployed to  bring  about  a  sale  of  the  property 
for  a  sum  in  excess  of  $3,250,  that  his  efforts 
to  accomplish  that  purpose  Induced  Jenness 
Bros,  to  negotiate  with  the  defendant  for  the 
purchase  of  the  lot  (Hlltz  v.  Williams,  167 
Mass.  454,  45  N.  E.  762),  and  that  he  was  en- 
titled to  $160,  the  compensation  agreed  upon 
for  that  service. 

[2, 3]  While  it  Is  true  that  the  evidence 
was  oonfilctlng  in  some  respects,  and  that  the 
Jury  might  have  reached  a  different  conclu- 
sion, the  question  of  the  weight  of  the  evi- 
dence or  the  credibility  of  the  witnesses  Is 
not  reviewable  in  this  court  upon  a  motion 
for  a  directed  verdict.  Nor  does  the  simple 
fact  that  the  plaintiff  did  not  take  an  active 
part  in  the  final  negotiations  prove  that  be 
was  not  employed  by  the  defendant,  or  'that 
what  he  did  was  not  the  eSid^it  cause  of 
the  sale.  Fltzpatrick  v.  Gllson,  176  Mass. 
477,  67  N.  B.  1000.  It  was  competent  for  the 
jury  to  disbelieve  the  testimony  of  the  de- 
fendant and  his  witnesses  upon  the  eflScacy 
of  the  plaintiff's  services.  It  follows,  there- 
fore, that  upon  the  defendant's  theory,  that 
the  plaintiff  could  not  recover  unless  It  ap- 
peared that  he  produced  a  customer  who  was 
able  and  willing  to  purchase  the  property, 
the  evidence  was  suflBclent.  In  other  words, 
it  authorized  a  finding  that  the  plaintiff  In- 
duced Jenness  Bros,  to  purchase  the  proper- 
ty, and  that  the  defendant  understood  at  the 
time  of  the  sale  that  they  were  the  plain- 
tlflfs  customers. 

Exception  overruled.    All  concurred. 
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APPEAIi  OF  WOODBUBT 


Appeal  of  WOODBtJBX  et  aL 

(Supreme  Coart  of  New  Hampshire.     Merri- 

maclc.    Dec  7.  1915.) 

1.    SXECUTOBS   AND   ADMINIBTRATOSS   4S»18  — 

AppoiNTitENi  or  National  Bank  —  Stat- 
■OTB   —    "Banks   and    Bankino    Instiiu- 

TION8." 

Under  Laws  1915,  c.  109,  {  34,  proyiding 
that  no  trast  company,  loan  and  trast  company, 
loan  and  banldne  company,  bank  or  banking 
company,  or  similar  corporation  shaU  hereafter 
be  appointed  administrator  of  an  estate,  execu- 
tor ander  a  wili,  or  guardian  or  conservator  of 
the  person  or  property  of  another,  and  Federal  Re- 
serve Act  Dec.  23,  1913,  c.  6,  8  Ilk,  38  Stat.  262, 
authorizing  the  reserve  board  to  grant  by  spe- 
cial permit  to  national  banks  applying  therefor, 
when  not  in  contravention  of. state  or  local  law, 
the  right  to  act  as  trustee,  executor,  administra- 
tor, or  registrar  of  stocks  and  bonds  under  such 
rules  and  regulations  as  the  state  board  may 
prescribe,  the  action  of  the  probate  conrt  in  de- 
nying a  petition  for  appointment  as  administra- 
tor of  a  national  bank  which  had  received  such 
special  permit,  was  proper;  the  broad  language 
of  the  prohibitory  statute  includes  national  as 
well  as  state  banks,  since  the  words  "banks  and 
banking  institutions"  in  the  usual  sense  of  lan- 
guage include  national  banks,  and  the  mere  fact 
that  the  principal  part  of  the  act,  dealing  with 
the  organization  of  state  banks,  necessarily  ex- 
cludes national  banks  from  its  operation,  does 
not  show  that  they  were  not  intended  to  be  in- 
cluded in  section  34,  while  the  reserve  act  recog- 
nizes the  rif;ht  of  the  state  to  prevent  banks 
from  acting  in  such  trust  capacities,  and  grants 
them  power  to  do  so  only  when  not  in  contraven- 
tion of  state  law. 

[Ed.  Note. — For  other  cases,  see  Executora 
and  Administrators,  Cent.  Dig.  §§  60-77;  Dec. 
Dig.  «=>18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bank;  Banking  In- 
stitution.] 

2.   EXECUTOBS  AND  Aduinistbatobb  9=3 18  — 

Appointment  of  National  Bank— Statute. 
Laws  1915,  c.  109,  {  34,  provides  that  no 
trust  company,  loan  and  trust  company,  loan 
and  banking  company,  bank  or  iMuiking  company, 
or  similar  corporation  shall  hereafter  be  ap- 
pointed administrator  of  an  estate,  etc.  Section 
33  provides  that  the  act  shall  not  apply  to  "such 
corporations"  incorporated  before  its  passage, 
except  in  so  far  as  such  corporations  are  in 
terms  made  subject  thereto  by  its  provisions. 
Held,  that  section  33  was  not  operative  to  ex- 
empt from  the  prohibition  of  section  34  a  nation- 
al bank  incorporated  many  years  before  the  pas- 
sage of  the  act,  since  section  33  has  no  applica- 
tion to  national  banks,  its  reference  to  snch 
corporations"  meaning  the  state  banks  with 
which  the  previous  part  of  the  chapter  deals. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  if  60-77 ;   Dec.  Dig. 
«=>18.] 
3.  Constitutional  Law  9s>208— E&CBCirroBS 

and  Adhinistratobs  9=3la  — Class  Laois- 

lation — Statute. 

Laws  1915,  c.  109,  g  34,  providing  that  no 
tmst  company,  banking  company,  or  similar  cor- 
poration shall  hereafter  be  appointed  adminis- 
trator of  an  estate,  executor  under  a  wiU,  or 
guardian  or  conservator  of  the  person  or  proper- 
ty of  anotiier,  Is  not  unconstitutional  as  class 
legislation,  since  it  is  apparent  that  banks  were 
not  arbitrarily  made  a  daas  for  the  purpose  of 
discrimination. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  649-677;  Dec.  Dig.  «=5»208; 
Executors  and  Administrators,  Cent.  Dig.  S{ 
60-77;  Dec.  Dig.  «=5»18.] 


4.  bxecutobs  and  aduinisntatobs  9=»18  — 
Appointment  of  National  Bank  —  Stat- 
utes. 

Though  Federal  Reserve  Act,  §  Ilk,  author- 
izing the  reserve  board  to  grant  special  permits 
to  national  banks  to  act  as  administrator,  was 
enacted  before  Laws  1915,  c  109,  g  34.  prohibit- 
ing the  appointment  of  a  bank  as  administrator, 
etc.,  the  prohibition  of  the  latter  statute,  operat- 
ing upon  the  power  of  the  probate  court  to  make 
the  appointment,  is  nevertheless  effective. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  i|  60-77;  Dec.  Dig. 
<S=»18.] 

Appeal  from  Superior  Court,  Merrimact 
County;  Branch,  Judge. 

Petition  of  Henry  W.  Woodbury  and  oth- 
ers for  the  apiwlntment  of  tbe  First  National 
Bank  of  Concord,  N.  H.,  as  administrator  of 
the  estate  of  Nellie  E.  Woodbury.  From  a 
decree  denying  the  i>etitlon  on  the  ground 
that  the  probate  court  had  no  power  to  make 
the  appointment,  petitioners  appealed  to  the 
superior  court,  which  afSrmed  the  decree  of 
the  probate  court,  and  petitioners  except. 
Exception  overruled. 

William  W.  Thayer,  of  Concord,  for  ap- 
pellants. 

WALKER,  J.  [1]  '^o  tmst  company,  loan 
and  trust  company,  loan  and  banking  com- 
pany, bank  or  banking  company,  or  similar 
corporation,  shall  hereafter  be  appointed  ad- 
ministrator of  an  estate,  executor  under  a 
will,  or  guardian  or  conservator  of  the  per- 
son or  property  of  another."  Laws  1915,  c, 
109,  §  34.  The  Federal  Reserve  Act,  ap- 
proved December  23,  1913,  authorized  the 
reserve  board  "to  grant  by  special  permit 
to  national  banks  applying  therefor,  when 
not  In  contravention  of  state  or  local  law, 
the  right  to  act  as  trustee,  executor,  admin- 
istrator, or  registrar  of  stocks  and  bonds 
under  such  rules  and  regulations  as  the  said 
board  may  prescribe."  38  Stat.  p.  262,  g  Ilk. 
The  First  National  Bank  having  received, 
such  special  permit,  the  claim  Is  made  by 
the  appellants,  that  their  exception  to  the 
ruling  of  the  superior  court,  affirming  the  de- 
cree of  the  probate  court  denying  the  petl- 
I  tlon  for  the  bank's  appointment  as  admlnls- 
!  trator,  should  be  sustained,  upon  the  ground 
that  section  34,  chapter  109,  Laws  of  1915, 
above  quoted,  does  not,  as  a  matter  of  law, 
prevent  the  probate  court  from  granting  the 
petition  for  its  appointment ;  in  other  words, 
that  such  appointment  would  not  be  'la  con- 
travention of  state  or  local  law."  This  con- 
tention is  based  upon  a  finding  of  legislative 
intention  that  the  probate  courts  of  the  state 
were  empowered  to  appoint  national  banks 
as  administrators,  but  could  not  confer  that 
power  upon  local  banking  institutions.  If  It 
Is  assumed  that  banks,  whether  state  or  na- 
tional. In  the  absence  of  statutory  prohibi- 
tion, might  act  as  administrators,  there  is  no 
doubt  that  the  statute  of  1916  prohibits  the 
appointment  of   state  banks  to  that   trust. 
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But  the  statutory  language  is  broad  enough 
to  Include  national  banks  as  well  Is  it  prob- 
able that  language  of  that  .compreheuslve 
character  was  intended  to  apply  to  one  class 
of  banks  and  not  to  the  other?  Was  such  a 
discrimination  against  state  institutions  in- 
tended? Presumably,  such  a  result  was  not 
contemplated. 

It  is  argued,  however,  that  as  all  the  pre- 
ceding sections  of  the  chapter  have  refer- 
ence to  the  organization  and  management  of 
state  banking  institutions,  tliat  fact  showd 
that  national  banks  were  not  within  the  pur- 
view of  the  section  in  question.  It  is  true 
that  the  general  purpose  of  a  statutory  act 
Is  often  of  great  use  in  determining  the 
meaning  and  scope  of  a  single  section,  and 
is  specially  useful  in  cases  of  ambiguous  or 
doubtful  sections.  But  in  this  case  the  lan- 
guage of  the  section  clearly  includes  nation- 
al banks.  If  it  had  reference  to  the  organi- 
zation and  management  of  banks,  as  the  pre- 
vious sections  of  the  act  do,  national  banks 
would  not  be  included,  because  they  are  not 
under  the  power  of  the  state  in  these  re- 
spects. It  could  not  be  presumed  that  the 
Legislature  intended  to  have  its  language 
apply  to  subjects  which  were  without  its 
Jurisdiction.  But  the  state  has  the  power 
to  prohibit  the  probate  coiuts  from  appoint- 
ing banks  as  administrators,  as  it  lias  done 
in  the  provision  In  question ;  and  the  words, 
"banks  and  banking  institutions,"  would,  in 
the  usual  sense  of  language,  include  national 
banks..  There  is  nothing  in  the  subject-mat- 
ter of  the  section  indicating  a  purpose  not 
to  include  them.  The  fact  that  the  principal' 
part  of  the  act  necessarily  excludes  them 
from  its  operation  does  not  conclusively  show 
they  were  not  Intended  to  be  included  in 
section  34,  the  terms  of  which,  when  thus  ap- 
plied, present  no  inconsistency.  It  is  appar- 
ent that  that  section  was  intended  to  have  a 
broader  application  than  most  of  the  pre- 
ceding sections,  and  to  relate  to  national  as 
well  as  state  banks. 

As  strong  corroborative  evidence  that  sudi 
was  the  intention  of  the  Legislature,  it  is 
significant  that  after  section  1  of  the  act, 
which  provides  for  a  board  of  incorporation 
of  state  trust  and  banking  companies,  refer- 
ence is  made  in  most  of  the  next  32  sections 
to  "such  corporations,"  meaning  those  des- 
ignated in  section  1 ;  while  in  section  34  that 
phrase  is  omitted  and  the  language  is: 

"No  trust  company,  loan  and  trust  company, 
loan  and  bankinii;  company,  bank  or  banking 
company,  or  similar  corporation,  shall  hereafter 
be  appointed  administrator,"  etc. 

This  radical  change  of  language  was  not 
the  result  of  mere  inadvertence,  but  was  in- 
tended to  indicate  a  change  in  the  scope  of 
the  last  section  from  that  given  the  otliers. 
The  language  was  used  in  a  broad  sense,  In 
contradistinction  to  the  restricted  sense  in- 
dicated  by  "such   corporation." 

That  the  prohibition  was  intended  to  ap- 


ply generally  to  banks  and  trust  companies 
is  not  open  to  serious  doubt.  The  statute 
does  not  attempt  to  manage  or  regaiate  the 
business  of  national  banks  located  within 
the  state.  In  contravention  of  the  laws  of 
the  United  States  (Barker  v.  Bank,  59  N.  H. 
310 ;  Commonwealth  v.  Ketner,  92  Pa.  372,  37 
Am.  Rep.  692;  Allen's  Appeal,  119  Pa.  192, 
13  Atl.  70;  State  v.  Menke,  66  Kan.  77,  42 
Pac.  350),  but  It  merely  prohibits  the  probate 
courts  from  appointing  them  to  act  as  ad- 
ministrators, executors,  or  guardians.  More- 
over, the  Federal  Reserve  Act  recognizes 
the  right  of  the  state  to  prevent  banks  from 
acting  in  those  capacities,  and  grants  them 
the  power  to  do  so  only  "when  not  in  contra- 
vention of  state  OP  local  law."  As  the  exer- 
cise of  such  power  is  in  contravention  of 
our  statute,  the  appointment  of  the  bank 
would  be  Illegal. 

[2]  The  argument  is  advanced  that  the 
First  National  Bank,  having  been  Incorpo- 
rated many  years  ago,  is  not  subject  to  sec- 
tion 84,  because  it  is  proved  in  section  33 
that: 

"The  provisions  of  this  act  shall  not  apply  to 
such  corporations  which  were  incorporated  be- 
fore its  passage,  except  in  so  far  as  such  corpo- 
rations are  in  terms  made  sabject  thereto  by  its 
provisions." 

It  is  a  sufficient  answer  to  this  suggestion 
to  say  that  the  section  quoted  has  no  applica- 
tion to  national  banks,  since  it  refers  to 
"such  corporations,"  meaning  the  state  banks 
which  'had  been  the  subject  of  legislation  In 
the  previous  part  of  the  chapter.  It  is  not 
probable  that  by  the  operation  of  section  33 
probate  courts  were  empowered  in  some  cas- 
es to  appoint  banks  as  administrators,  not- 
withstanding the  strong  prohibitory  lan- 
guage of  section  34.  Section  33  does  not  in- 
crease the  Jurisdiction  of  probate  courts  be- 
yond the  limitation  contained  In  section  34. 

[3]  Nor  would  It  be  difficult  to  assign  rea- 
sons of  sound  public  policy  for  the  legislative 
mandate  contained  in  the  last  section.  It 
applies  to  all  banltlng  institutions.  No  dis- 
crimination is  made  between  the  individuals 
composing  the  class.  The  Legislature  may 
have  deemed  the  individuality  of  a  personal 
repre.sentative  of  a  deceased  person,  in  the 
settlemeut  of  the  estate,  to  be  a  valuable  and 
useful  element  In  an  administrator,  which 
might,  and  in  most  cases  would,  disappear 
In  a  large  measure  if  banks  were  generally 
appointed  to  positions  of  that  character.  Or 
the  idea  might  have  been  entertained  that 
the  business  of  banking  might  be  inconsist- 
ent with  the  prompt  and  careful  settlement 
of  estates  in  general.  But  whatever  the  rea- 
sons or  the  combination  of  reasons  may 
have  been  for  this  legislation,  It  is  apparent 
that  banks  were  not  arbitrarily  made  a  class 
for  the  mere  purpose  of  discrimination.  It 
cannot  be  said  that  the  class!  Qcation  Is  un- 
reasonable, or  that  It  Is  unconstitutional. 
Magoun  v.  Savings  Bank,  170  U.  S.  283,  288, 
204,  18  Sup.  Ct  594,  42  U  Ed.  1037;  Clark 
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V.  Kansas  City,  176  U.  8.  114,  20  Sup.  CJt 
284,  44  li.  Ed.  392 ;  Cooley.  Const.  Llm.  (7th 
Ed.)  15  note  (a),  561. 

[4]  As  the  Federal  Reserve  Act  was  approv- 
ed on  December  23,  1913,  anthorlzlng  national 
banks  to  act  as  administrators  when  the  state 
law  permitted  it,  it  is  claimed  that  the  Xew 
Hampshire  statute  of  1915  could  not  de- 
prive them  of  that  privilege ;  in  other  words, 
that  subsequent  state  legislation  would  be 
Ineffective  to  deprive  them  of  the  power  of 
administration  If  they  already  possessed  It 
In  this  state.  Assuming,  but  not  deciding, 
they  have  had  that  authority.  It  Is  clear  that 
the  language  of  the  Reserve  Act  does  not 
lead  to  the  conclusion  that  the  Legislature 
of  this  state  could  not  subsequently  provide 
that  national  banks  should  not  act  as  admin- 
istrators, or  that  the  probate  courts  should 
not  subsequently  appoint  them  to  such  posi- 
tions. The  power  of  the  state  over  the  pro- 
bate courts  is  exclusive,  and  they  have  such 
powers  and  only  such  as  the  I«gislatnre 
gives  them.  The  act  of  Congress  was  not  an 
attempt  to  Invest  probate  courts  with  a  iwwer 
of  appointment  they  did  not  possess  before, 
bat  it  was  an  authorization  to  national  banks 
to  accept  appointments  when  the  probate 
courts  were  authorized  to  make  them.  As 
those  courts  cannot  now  make  such  appoint- 
ments, it  necessarily  follows  that  national 
banks  cannot  be  appointed.  They  have  no 
vested  right  to  exercise  that  trust,  and  can 
only  enjoy  the  privilege  when  the  appointing 
power  is  authorized  to  appoint  them. 

Exception  overruled.    All  concurred. 


TOWN  OP  COUEBROOK  v.  BERLIN 

MILLS  CO. 

(Supreme    Court   of   New    Hampshire.     Coo*. 

Dec.  7,  1916.) 

Taxation  «s»274  —  Pkopebtt  Taxabue  — 
LuiiSEB— Situs  o*  Taxation — "Oh  Wat  to 

MaBKBT"— "TEltPOKABILY     DELATEn." 

Pub.  St  1901,  c.  56,  I  16,  provides  that 
Inmber  of  value  in  excess  of  $50  shall  be  taxed 
in  the  town  where  it  is  on  the  iirst  da^  of 
AprlL  Section  1^  provides  that,  when  it  is  on 
its  way  to  market,  and  verified  notice  is  given 
to  the  assessors,  that  the  property  has  been  giv- 
en in  for  taxation  at  owner's  place  of  residence, 
it  iball  not  be  taxed  as  provided  by  section  l6. 
Defendant  had  stacked  lumber  at  a  edding  pend- 
ing orders  for  it  and  shipment  at  its  own  con- 
venience and  for  an  indennite  period.  The  lum- 
ber was  given  in  for  taxes  at  the  sitas  of  the 
company  offices,  and  the  town  where  it  was 
stored  sought  to  collect  the  tax  under  section 
16.  Held,  that  the  lumber  was  not  on  its  way 
to  market  or  tem{>orarily  delayed  on  its  way  to 
market,  since  it  was  merely  stacked  awaiting 
■ale,  so  that  it  was  taxable  under  section  16  and 
not  section  18. 

[Ed.  Note. — ror  other  cases,  see  Taxation, 
Cent  Dig.  {{  448,  449;    Dec.  Dig.  <S=>274.] 

Tranaferred  from  Snperi<>r  Court,  Coos 
County ;  Sawyer,  Judge. 

Assumpsit  by  the  Town  of  Colebrook 
against  Ute  Berlin  Mills  Company  to  recoTCf 


taxes  assessed  against  the  defendants  on  lum- 
ber located  In  Colebrook  on  April  1, 1913,  and 
April  1,  1914.  On  agreed  facts,  which  are 
stated  In  the  opinion.  It  was  agreed  that  If 
the  lumber  was  taxable  In  Colebrook  tbere 
should  be  Judgment  for  the  xtlaintiffii  for  the 
nmnunt  of  the  specification;  otherwise,  there 
should  be  Judgment  fbr  the  defendants. 
Judgment  for  plaintifC. 

Thomas  F.  Johnson,  of  Colebrook,  for 
plaiutlfT.  Drew,  Shurtleff,  Morris  &  Oakes,  of 
Lancaster,  and  Sullivan  &  Daley,  of  Berlin, 
for  defendant. 

PLUMMEB,  J.  [1]  Tbe  defendants,  who 
have  their  office  and  principal  place  of  bus- 
iness at  Berlin  in  tbe  county  of  Coos,  are  the 
owners  of  timber  land  in  HiUsfleld  in  said 
county.  The  lumber  upon  which  tbe  tax  was 
assessed  was  sawed  from  timber  cut  from  the 
defendants'  land  in  MlUsfleid,  at  a  mill  tbere 
located.  It  was  drawn  from  there  in  the  win- 
ters of  1912-13  and  1913-14  to  Colebrook, 
and  stuck  up  near  a  siding  of  the  Maine  Cen- 
tral Railroad,  on  land  leased  by  tbe  defend- 
ants of  the  railroad,  and  tbere  awaited  or- 
ders for  sales  and  shipments  to  market  Tbe 
amount  of  lumber  at  Colebrook,  April  1, 1913, 
was  542,266  feet,  and  AprU  1,  1914.  167.898 
feet  As  fast  as  orders  were  received  the 
lumber  was  shipped;  and  between  June 
27,  1913,  and  August  14.  1813,  27  carloads 
of  this  lumber  was  shipped  to  customers 
of  tbe  defendants  in  New  York  and  oth- 
er distant  points  outside  of  New  Hamp- 
shire. Only  one  shlinuent  has  been  made 
from  lumber  assessed  at  Colebrook,  April  1. 
1914. 

"Wood,  bark,  timber,  logs,  and  lumber,  manu- 
factured or  unmanufactured,  exceeding  ^50  in 
value,  shall  be  taxed  at  its  full  value  in  the 
town  where  it  is  on  the  first  day  of  April." 
P.  S.  c.  56,  8  16. 

"When  such  property  is  in  any  town  other 
than  that  in  which  it  was  cut,  on  the  Ist 
day  of  April,  on  its  way  to  market,  or  tempo- 
rarily delayed  therein  on  its  way  to  market,  if 
the  owner,  residing  in  tbe  state,  furnishes  to  one 
of  the  selectmen  or  assessors  of  such  town, 
on  or  before  the  4th  day  of  said  April,  a  state- 
ment under  oetli  signed  by  himself  and  by  one 
of  the  selectmen  or  assessors  of  the  town  where 
the  owner  resides  specifying  the  amount  of  the 
property,  and  thht  the  same  has  been  given  in 
by  tbe  owner  for  taxation  in  that  month  in  the 
town  where  the  owner  resides,  it  shall  be  there 
taxed."    P.  S.  ft  56,  I  1& 

Lumber  generally  is  taxed  In  the  town 
where  it  is  on  tbe  Ist  day  of  April.  But  when 
it  Is  on  Its  way  to  market,  or  temporarily  de- 
layed on  its  way  to  market,  the  owner,  if  a 
resident  in  this  state,  by  giving  tbe  requisite 
statement,  may  have  it  taixed  in  the  town 
where  he  resides.  The  defendants  season- 
ably furnished  to  Berlin  tbe  statement  re- 
quired by  the  above  section,  and  tbe  lumber 
was  taxed  to  them  in  Berlin.  Therefore,  tbe 
only  question  for  consideration  Is,  whether 
tbe  lumber  of  the  defendants,  at  the  time  of 
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assessment  by  the  plaintiffs,  was  on  Its  way 
to  market,  or  temporarily  delayed  In  Cole- 
brook  on  Its  way  to  market.  At  tbe  time  the 
lumber  was  taxed  it  was  stored  in  Colebrook 
on  land  leased  by  the  defendants,  waiting  or- 
ders for  sales  and  shipments  to  market  A 
portion  of  the  lumber  assessed  April  1,  1913, 
was  sold  and  shipped  to  purchasers  between 
June  27,  1913,  and  August  14,  1918.  But  it 
does  not  appear  that  tbe  balance  of  this  lum- 
ber had  been  sold  and  shipped  away  when 
the  case  was  tried.  Only  one  shipment  from 
the  lumber  assessed  April  1,  1914,  had  been 
made,  and  that  was  January  6,  1915.  These 
facts  do  not  disclose  a  sufficient  reason  for 
holding  that  the  lumber  was  on  its  way  to 
market,  or  temporarily  delayed  on  its  way  to 
market.  It  was  stored  upon  the  defendants' 
land,  for  the  defendants'  conrenlence,  and  for 
an  Indefinite  period;  the  length  of  which 
would  depend  upon  how  soon  it  could  be  sold 
at  a  satisfactory  price. 

No  case  has  been  decided  In  this  Jurisdic- 
tion that  is  like  the  one  at  bar,  although 
Winnlplseogee  Paper  Co.  v.  Northfleld,  67  N. 
H.  365,  29  AU.  453,  is  somewhat  similar.  In 
this  case  the  plaintiffs  transported  pulp  wood 
to  Northfleld,  where  they  unloaded  it  on  the 
bank  of  the  Winnlplseogee  rlrer.  It  re- 
mained there  until  they  had  occasion  to  use 
it,  when  It  was  float^  down  the  river  to 
their  mills  in  Franklin  and  there  manufac- 
tured Into  pulp  to  be  used  in  making  paper  or 
sold  to  others  for  that  purpose.  While  the 
pnlpwood  was  in  Northfleld  it  was  there  as- 
sessed for  taxation.  The  court  held  that  the 
pulpwood  while  in  Northfleld  was  "neither  cm 
■  the  way  to  market,  nor  temporarily  delayed 
on  the  way  to  market,  within  the  meaning  of 
the  statute." 

Coe  V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  475, 
29  I*  Ed.  715,  decides  that  logs  cannot  escape 
taxation  where  located  in  a  state  on  the 
ground  that  they  are  subjects  of  Interstate 
commerce,  unless  they  have  been  committed 
to  a  common  carrier  for  transportation  out 
of  the  state  or  have  started  for  their  final 
destination  to  another  state.  The  court  in 
the  opinion  said: 

"When  the  products  of  the  farm  or  the  fwest 
are  c<4Iected  and  brought  in  from  the  anriound- 


ing  country  to  a  town  or  station  serving  as  an 
entrepot  for  that  particular  region,  whether  on 
a  river  or  a  line  ctf  railroad,  such  products  are 
not  yet  exporta,  nor  are  they  in  process  of  ex- 
portation, nor  18  exportation  begun  until  they 
are  committed  to  the  common  carrier  for  trans- 
portation out  of  tbe  state  to  the  state  of  their 
destination,  or  have  started  on  their  ultimate 
passage  to  that  state." 

The  real  point  In  this  case  was:  When  did 
exportation  begin?  In  the  Instant  case  the 
Issue  is  whether  the  lumber  was  on  the  way 
to  market  The  cases  are  very  similar  tn 
principle;  and  the  above  case,  which  is  a 
leading  case  In  this  country,  is  a  strong  au- 
thority for  the  position  that  the  defendants' 
lumber  was  not  on  Its  way  to  market,  or  tem- 
porarily delayed  on  its  way  to  market,  when 
It  was  taxed  In  Colebrook. 

The  court,  in  Kelley  v.  Rhoads,  188  U.  S.  1, 
23  Sup.  Ct  259,  47  U  Ed.  359,  referring  to 
Coe  V.  Errol,  supra,  and  Brown  v.  Houston, 
114  U.  S.  622,  5  Sup.  Ct  1091,  29  L.  Ed.  257, 
said: 

"The  substance  of  these  cases  is  that,  whUe 
tbe  property  is  at  rest  for  an  indefinite  time 
awaiting  transportation,  or  awaiting  a  sale  at 
its  place  of  destination,  or  at  an  intermediate 
point,  It  is  subject  to  taxation.  But  if  it  be  ac- 
tually in  transit  to  another  state,  it  becomes  the 
subject  of  Interstate  commerce  and  Is  exempt 
from  local  assessment." 

Exportation  does  not  begin  until  the  prop- 
erty has  been  placed  in  the  actual  custody 
of  a  common  carrier,  and  started  on  its  final 
journey  out  of  the  state.  Ayer  &  Lord  Tie 
Co.  V.  Keown,  122  Ky.  580,  93  8.  W.  588; 
State  V.  Lumber  Co.,  101  Minn.  186, 112  N.  W. 
214,  13  L.  R.  A.  (N.  S.)  800. 
'  The  defendants'  lumber  was  not  on  Its  way 
to  market  because  It  was  waiting  orders  for 
sales  and  shipments ;  and  until  it  was  sold 
it  could  not  be  started  on  it^  way  to  market, 
and  It  certainly  could  not  be  temxwrarlly  de- 
layed on  Its  way  to  market  before  It  had  been 
started.  The  most  that  can  be  said  for  tbe 
contention  of  the  defendants  Is,  that  they 
Intended  to  ship  the  lumber  to  purchasers  as 
soon  as  they  could  be  found.  It  can  hardly 
be  claimed  that  the  owners'  state  of  mind  tn 
relation  to  the  lumber  can  be  invoked  to  re- 
lieve them  from  taxation  In  Colebrook. 

Judgment  for  plaintiffs.    AU  concurred. 
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CANTIN  T.  GlEN  JUNCTION  TRANSFER 

CO. 

(Supreme  Court  «f  New  Hampshire.    Coos. 

Dec.  7,  1916.) 

1.  11A8XBB   ASD    Sbsvant   «=>265— Injubixs 

TO  SBBVANT— FBDE&AL  EltPLOZEBS'    LlABIL- 

ITT  Aci^-Btibden  of  PBOOr. 
In  an  action  for  injuries  to  a  servant  in 
switching  railroad  cars,  brought  under  Em- 
ployers' LUbilit?  Act  April  22,  1908,  c.  149,  36 
Stat.  65  (U.  S.  Gomp.  St  1913,  §§  8657-8065), 
where  the  defendant  is  engaged  in  both  intra- 
state and  interstate  commerce,  the  plaintiff  must 
show  that  he  was  injured  while  actually  engag- 
ed in  interstate  commerce. 

[Ed.  Note. — Eor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  877-908,  955 ;  Dec.  Dig. 
«=>266.] 

2.  IfASTBB  AND  Sebvant  ®=>276— Injitbies  to 
Sbbvant  —  Actions  —  Fbdebal  Bmpw)tbb8' 
Liabiutt  Act— Evidknos— SurrtciBNOT. 

In  a  servant's  action,  under  the  federal  Em- 
ployers' Ldability  Act,  for  injuries  in  switching 
cars,  evidence  that  defendant  sometimes  engaged 
in  interstate  commerce,  without  showing  the 
starting  point  and  destination  of  the  car  on 
which  he  was  injured,  was  insufficient  to  sup- 
port a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |j|  960-952,  964,  959,  970, 
976;  DecDig.  «=»276.] 

3.  Mabteb  AMD  Sebvant  iS=>289— Injubieb  to 
Sebvant — Contbibutobt  Neougence. 

In  a  servant's  action  for  injuries  received 
when  a  defective  coupling  knuckle,  which  he  had 
removed  and  placed  on  the  end  of  the  car,  fell 
upon  his  foot,  where  his  uncontradicted  evidence 
simwed  that  it  was  the  custom  to  place  such 
knuckles  there  to  avoid  loss,  he  could  not  as  a 
matter  of  law  be  held  contributorily  negligent 
though  he  had  knowledge  of  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1090,  1092-1132; 
Dec  Dig.  <8=»280.] 

4.  Masteb  and  Sebvant  ^=3204— Injubieb  to 
Sbbvant^Absuiiption  or  Rise— Opebation 
or  Cabs. 

Under  Laws  1911,  c.  163,  $^  1,  2,  relating 
to  liability  of  employers  for  injuries  to  servants, 
where  a  servant  was  injured  in  coupling  cars  of 
defendant  railroad,  the  defense  of  assumed  risk 
did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  644-646 ;  Dec.  Dig.  «=> 
201.] 

Bxcepttons  from  Superior  Court,  Coos 
Comity;  Branch,  Judge. 

Action  by  Theophile  Cantln  against  the 
Glen  Junction  Transfer  Company.  To  an  or- 
der that  the  verdict  of  the  jury  for  plaintiff 
be  set  aside  and  that  the  case  stand  for  trial, 
both  parties  except    Eisceptions  overruled. 

The  evidence  tended  to  prove  that  the  de- 
fendant was  chartered  as  a  railroad  corpora- 
tion, and  that  it  had  constructed  and  operat- 
ed a  system  leading  from  the  Boston  &  Maine 
and  Grand  Trunk  stations  In  Berlin  to  and 
among  the  mills  of  the  International  Paper 
Company  In  that  dty.  Its  business  was  to 
transport  the  in  and  out  freight  and  empty 
cars  between  the  mills  and  the  freight  depots, 
and  to  do  shifting  In  the  mill  yards.  Some 
of  the  freight  was  destined  for  points  within, 
and  some  for  those  without,  the  state.    The 


pialntUC  was  employed  as  K  biakeman  or 
yard  hand,  and  on  the  day  of  the  accident 
was  attempting,  with  the  asBlstance  of  a  fel- 
low workman,  to  couple  together  two  cars. 
The  knuckles  of  the  safety  couples  failed  to 
work;  and  as  the  practice  was  in  such  la- 
stances  the  plaintiff  removed  one  of  the 
knuckles,  inserted  another  in  its  place,  and 
laid  the  discarded  one  upon  the  end  of  the 
car.  It  was  dark  at  the  time,  and  the  plain- 
tiff and  his  fellow  workman  had  but  one  lao- 
tern.  For  this  reason  there  was  difficulty  In 
transmitting  the  signals  to  the  engineer.  On 
the  first  trial  the  knuckles  did  not  engage, 
and  signals  were  given  the  engineer  to  draw 
draw  ahead  and  back  up  again.  The  plain- 
tiff stood  with  one  foot  inside  the  rail,  in  or- 
der to  ascertain  what  the  trouble  was  when 
the  cars  came  together  again.  The  engineer 
backed  with  so  much  force  that  the  cars  came 
together  with  a  considerable  shock,  and  the 
discarded  knuckle  fell  from  the  end  of  the 
car  and  struck  and  injured  the  plaintiff. 
The  plaintiff  testified  that  complaint  had 
been  made  of  the  shortage  of  lanterns,  and 
that  It  was  necessary  to  stand  as  he  did  in 
order  to  learn  why  the  knuckles  did  not  op- 
erate properly. 

The  defendant's  motions  for  a  nonsuit  and 
directed  verdict  were  denied,  subject  to  ex- 
ception, and  the  case  was  submitted  to  the 
jury  under  Instructions  permitting  them  to 
find  liability  under  either  the  federal  or  state 
law.  After  the  verdict  was  returned  the  pre- 
siding Justice  ordered  that  it  be  set  aside  be- 
cause there  was  no  evidence  to  sustain  it 
under  the  federal  law,  and  that  the  case 
stand  for  trial.  To  this  order  both  parties 
excepted. 

Ovide  J.  Coulombe,  of  Berlin,  for  plaintiff. 
Drew,  Shurtleff,  Morris  &  Oakes,  of  Lancas- 
ter, for  defendant 

FEASLEE,  J.  [1]  The  case  waa  submit- 
ted to  the  Jury  under  instructions  permitting 
them  to  find  liability  under  either  the  federal 
statutes  or  the  state  law.  The  verdict  was  a 
general  one  for  the  plaintiff,  so  that  It  cannot 
now  be  determined  upon  which  ground  it  was 
put  by  the  Jury.  The  order  of  the  superior 
court  setting  the  verdict  aside  presents  the 
question  whether  there  was  sufficient  evi- 
dence to  warrant  a  finding  for  the  plaintiff 
under  the  federal  Employers'  Liability  Act 
85  Stat  66. 

In  order  for  the  plaintiff  to  prevail  under 
that  statute  he  must  show,  among  other 
things,  tliat  at  the  time  of  the  accident  he 
was  engaged  in  Interstate  commerce.  If  the 
business  of  the  railroad  which  employs  him 
is  in  part  interstate  and  in  part  intrastate 
commerce,  the  statute  does  not  apply  when 
the  work  he  Is  engaged  in  at  the  time  of  his 
injury  is  wholly  of  the  latter  class.  He  must 
show  that  he  was  Injured  while  employed  in 
the  former  capacity.    Illinois,  eta,  R.  R.  t. 
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Behrens,  23d  IT.  8.  478,  84  Sup.  Ct  646,  58 
L.  Ed.  1051,  Aim.  Gas.  1914G,  1S8. 

[2]  Conceding  for  tbe  purpoees  of  the  argu- 
ment that  there  was  evidence  that  the  de- 
fendant is  a  common  carrier  of  freight,  en- 
gaged In  Interstate  cmnmerce.  It  also  ap- 
pears that  a  part  of  Its  business  was  not  of 
that  diaracter;  and  there  Is  no  evidence 
from  which  it  could  be  found  that  the  cars, 
about  which  the  plaintiff  was  working  were 
being  used  in  such  commerca  All  that  ap- 
pears Is  that  the  cars  were  being  moved  upon 
the  defendant's  tracka  Whether  they  were 
moving  to  or  from  points  within  the  state,  or 
those  outside  the  state,  Is  left  wholly  to  con- 
jecture. In  this  state  of  the  proof  no  finding 
coTild  be  made  upon  this  essential  fact,  and 
the  platntliTs  case  under  tbe  statute  falls 
for  this  reason.  There  was  no  error  In  the 
order  setting  the  verdict  aside. 

[3]  The  defendant's  exception  to  the  denial 
of  a  nonsuit  presents  the  further  question  of 
the  sufficiency  of  the  evidence  to  sustain  a 
verdict  under  the  state  law. 

It  seems  to  be  conceded,  as  the  fact  plain- 
ly Is,  that  there  was  sufficient  evidence  of 
the  defendant's  fault  But  it  Is  claimed  that 
contributory  negligence  on  the  part  of  the 
plaintiff  was  conclusively  siiown.  it  is  urged 
that  tbe  plaintiff  ought  not  to  have  placed 
the  discarded  knuckle  upon  the  end  of  the 
car,  and  that  be  should  have  stood  with  both 
feet  outside  the  rail  when  the  cars  came  to- 
gether. The  only  evidence  upon  these  points 
was  tbe  plaintiff's  testimony.    In  describing 


what  was  necessary  to  be  done,  be  said  that 
when  a  knuckle  was  removed  it  -was  put  on 
the  car  so  as  not  to  lose  It,  and  that  If  the 
knuckles  did  not  work  right  it  was  sometimes 
necessary  to  go  in  between  the  cars.  No  evi- 
dence was  offered  to  show  that  the  method  of 
doing  the  work  described  by  the  plaintiff  was 
not  the  one  prescribed  by  the  defendant  It 
could  be  found  that  the  plaintiff  was  doing 
his  work  precisely  as  his  employer  designed 
that  it  should  be  done.  Whether  it  is  negli- 
gence to  undertake  a  dangerous  employment 
is  said  to  be  a  question  of  fact,  and  it  Is  appar- 
ent that  fair-minded  men  might  tliink  that 
as  against  the  master  it  was  reasonably  pm- 
dent  to  undertake  the  work.  Boody  v.  Mfg. 
Co.,  77  N.  H.  208,  214,  90  AtL  859,  Ann.  Cb& 
1914D,  1280. 

[4]  As  tbe  employment  had  to  do  with  the 
operation  of  cars,  the  defense  of  assumption 
of  risk  does  not  apply.  Laws  1911,  a  163,  §§ 
1,  2 ;  Nawn  v.  Railroad,  77  N.  H.  299,  305,  91 
AU.  181. 

Assuming  that  the  defendant's  contention 
that  there  was  no  evidence  to  warrant  sub- 
mitting the  case  to  the  Jury  under  the  federal 
Safety  Appliance  Acts  (Act  March  2,  1893,  c. 
196^  27  Stat  531,  6  Fed.  Stat  Ann.  752,  and 
Act  March  2,  1903,  c.  976,  32  Stat.  913,  10 
Fed.  Stat  Ann.  375  [Comp.  St  1913,  §i  8605- 
8615])  is  sound,  the  plaintiff  was  entitled  to 
go  to  the  Jury  under  the  state  law,  and  the 
nonsuit  and  directed  verdict  were  rightly  "tie- 
nled. 

Exceptions  overruled.    All  coucuried. 
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STATE]  T.  BABTLBt.     (No.  4914.) 

(Sapreme  Court  of  Rhode  Island.    Jan.  19, 
1916.) 

Husband  and  Wm;  iS=>K18  —  FAn.tm  to 
Su^poBT— Pbixa   Paoix  Oabb— "Meakb"— 

"ACCOBDINO    TO    MJEANB." 

Within  Gen.  Laws  1909,  c.  347,  {  39,  de- 
claring it  an  offense  for  one  to  neglect  to  pro- 
ride  according  to  his  means  for  the  support  of 
hii  wif^  Qr  chil^^en,  to  be  versed  in  the  techni- 
calities of  a  good  trade,  and  to  hare  the  ability 
and  skill  to  meet  its  requirements,  is  to  possess 
"^eans,"  and  "according  to  his  means"  refers 
to  capacity  to  earn  money,  as  well  as  to  proper- 
ty actually  owned  and  possessed,  so  that  a  man 
having  the  physical  and  mental  power  to  acquire 
means  comes  within  the  intent  of  the  statute; 
and  therefore  a  prima  facie  case  is  made  out  by 
ahowing  that  a  husband,  who  had  left  his  faniily 
and  furnished  no  support,  was  a  first-class  car- 
penter, he  being  present  so  that  the  Jury  could 
]DdKe  of  his  health,  age,  and  gencru  physical 
condition. 

I  Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1110;    Dec  Dig.  «=»3I3. 

For  other  definitions,  see  Words  and  Phrases, 
Eirst  and  Second  Series,  Means.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Francis  J.  Bartley  was  convicted  of  fail- 
ure to  provide  for  family,  and  brings  excep- 
tions.    Exceptions  overruled. 

See,  also,  95  AtL  668. 

Abbott  PhUlips,  Aast  Atty.  Gen.,  for  tbe 
State:  Clarence  N.  Woolley,  of  Pawtncket, 
for  defendant. 

VINCENT,  J.  Tbia.  la  a  complaint  and 
warrant  brought  under  section  39,  c.  347, 
of  tbe  General  Laws  of  1909,  and  charges 
the  defendant  witb  neglecting  to  support 
his  wife  and  child  according  to  his  means. 
The  case  was  tried  In  tbe  superior  court, 
where  tbe  defendant  was  found  gqllty,  and 
is  now  before  us  on  the  defendant's  ex- 
ceptions: (1)  To  tbe  refusal  of  tbe  trial 
court  to  direct  a  verdict  for  tbe  defendant; 
and  (2)  to  the  refusal  of  tbe  trial  court  to 
charge  tbat  the  Jury  must  be  satisfied  that 
tbe  state  has  proved  beyond  a  reasonable 
doubt  that  tbe  defendant  neglected  to  provide 
for  bis  wife  and  child  according  to  bis 
means.    There  must  be  evidence  of  means. 

The  defendant's  wife  testified  that  tbe  de- 
fendant was  a  carpenter;  tbat  be  went'  away 
and  left  her  and  their  child,  four  years  old, 
on  May  13,  1913;  tbat  from  tbat  time  be 
had  not  contributed  anything  to  tbe  support 
of  either  of  tbem;  that  she  did  not  know 
where  tbe  defendant  went,  but  bad  been  In- 
formed that  be  went  to  New  Tork ;  tbat  she 
did  not  see  blm  from  May,  1913,  to  Decem- 
ber, 1914,  when  she  met  him  oa  tbe  street  In 
Pawtncket;  that  she  did  not  know  of  her 
own  knowledge  whether  or  not  tbe  defendant 
had  worked  while  away,  but  tbat  be  bad 
told  her  sister  that  be  bad  been  working; 
and  that  she  and  ber  child  bad  been  support- 
ed by  her  own  work  and  the  help  of  her 


father.  The  father  of  the  defendant's  wife 
testified  that  the  defendant  bad  contributed 
nothing  to  the  support  of  bis  wife  and  cbUd 
for  about  two  years,  and  tbat  the  deflendant 
was  a  first-class  carpenter  and  was  working 
then.  The  defendant  offered  no  evidence. 
Upon  this  testimony  the  defendant  asked  the- 
court  to  direct  tbe  Jury  to  find  a  verdict  of 
not  guilty.  We  think  tbia  request  was  right- 
ly refused. 

Our  attention  has  been  called,  during  tbe 
argument  of  counsel  for  the  defendant,  to  tbe 
hearsay  character  of  that  portl<m  of  the  testi- 
mony of  tbe  defendant's  wife  wherein  she 
states  tbat  tbe  defendant  had  told  ber  sister 
that  he  had  been  working  while  he  was  away. 
No  exception  was  taken  to  this  testimony 
at  tbe  tria:i.  It  is  not  essential,  however,  to 
tbe  disposition  of  tbe  case,  as  we  view  It, 
and  therefore  it  need  not  be  discussed.  With- 
out this  tbere  is  sufficient  testimony  to  show 
tbat  the  defendant  had  a  good  trade  in  which 
he  was  a  skillful  worker.  The  Jury  saw  him, 
and  was  thereby  able  to  form  some  Judg- 
ment as  to  his  health,  age,  and  general  phys- 
ical condition.  It  Is  not  necessary  for  the 
complainant  to  show  that  the  defendant  had 
actually  been  In  receipt  of  money  during  tbe 
period  in  which  he  had  failed  to  support  bis 
wife  and  child.  It  is  sofflcioit  If  It  be  shown 
that  be  bed  the  means  of  earning  money 
had  be  been  so  disposed.  To  he  versed  In  tbe 
technicalities  of  a  good  trade,  like  that  of 
carpentry,  and  to  have  tbe  ability  and  skill  to 
meet  its  requirements.  Is  to  possess  a  "means^ 
by  which  a  man  may  be  enabled  to  contribute 
to  the  support  of  bis  family.  We  think  tbat 
tbe  words  of  tbe  statute,  "according  to  bis 
means,"  refer  to  capacity  to  earn  money,  as 
weU  as  to  property  actually  owned  and  pos- 
sessed, and  tbat  where  a  man  has  the  physical 
and  mental  power  to  acquire  means,  he  comes 
within  the  Intent  of  tbe  law.  State  v.  Witji- 
am,  70  Wis.  473,  35  N.  W.  934.  Applying 
these  principles  to  tbe  matter  in  band,  we 
think  that  tbe  complainant  has  made  out  a 
prima  facie  case.  Tbe  defendant  did  not 
offer  any  testimony.  While  bis  failure  to  do 
so  should  not,  perhaps,  be  allowed  to  mili- 
tate against  him,  yet  tbe  complainant,  having 
made  a  prima  fade  case,  tbe  way  was  open 
to  him  to  show  that,  by  reason  of  ill  health 
or  Inability  to  obtain  employment,  he  had  been 
unable  to  earn  money  and  contribute  to  the 
support  of  his  wife  and  child.  The  complain- 
ant having  made  a  prima  facie  case  and  the 
defendant  having  failed  to  offer  any  testi- 
mony to  rebut  it,  we  think  tbat  the  denial  of 
the  defendant's  request  for  the  direction  of  a 
verdict  was  proper. 

An  examination  of  the  charge  of  the  trial 
court,  as  appears  from  the  transcript  of  testi- 
mony, shows  that  the  request  of  tbe  defend- 
ant to  charge,  as  set  forth  in  his  second  ex- 
ception, was  fully  covered.  The  court  charged 
with  distinctness  that  the  guilt  of  tbe  defend- 
ant  must  be  proven-  beyond  a   reasonable 
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doubt  In  order  to  convict  him,  and  that  the 
Jury  muBt  find  beyond  a  reasonable  doubt 
that  the  defendant  neglected  to  provide  for 
his  wife  and  child  according  to  his  means, 
and  later  in  the  charge  the  same  language 
was  substantially  repeated. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court  for  sentence. 


STATE  V.  BNTWISTLB.     (No.  4767.) 

(Supreme  CJourt  of  Rhode  Island.    Jan.  19, 

1916.) 

1.  Gbimiitai.  Law  «=»1152— Rkvikw— Exctts- 

ING     JCBOX»— DlSCBKTIon. 

It  is  in  the  discretion  of  the  trial  oonrt,  re- 
viewable only  for  abuse  thereof,  to  excuse,  at 
the  instance  of  the  state,  jurors  who  had  served 
on  the  trial  of  another  complaint  against  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  30S3-3067;  Dec.  Dig.  <S=» 
1152.] 

2.  CsnuNAi.  Law  ^^1172— Habmuss  Ebbob 

— IWSTBUOTION. 

The  undisputed  testimony  being  that  the 
milk  sold  by  defendant  was  adulterated,  within 
the  statute,  he  was  not  prejudiced  by  an  in- 
struction indicating  that  the  court  thought  he 
had  had  his  sample  analyzed,  and,  finding  it  be- 
low standard,  had  given  no  evidence  regaraing  it 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8128,  3164-^157,  8159-3163, 
3169 ;   Dec.  Dig.  «=»1172.] 

3.  Food  «=»19— Adultebated  Mile— Pbose- 
cuTioN — Samples. 

Though  Gen.  Laws  1909,  c.  173,  authorizes 
official  collectors  only  to  demand  and  receive 
samples  of  milk,  prosecution  for  sale  of  adulter- 
ated milk  may  be  had  on  samples  which  private 
individuals  obtained  and  had  analysed. 

[Ed.  Note.— For  other  cases,  see  Food,  Dee. 
Dig.  «=»19.] 

4.  Food  «=>1&— AnrrLTKRATED  Hilk— Pbose- 
outob. 

By  express  provision  of  Gen.  Laws  1909,  c. 
173,  f  23.  the  chief  of  police,  as  well  as  an* in- 
spector of  milk,  may  make  complaint  and  prose- 
cute. 

[E3d.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  «=9l9.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Swee- 
ney, Judge. 

John  Entwlstle,  Jr.,  was  convicted  of 
selling  adulterated  milk,  and  brings  excep- 
tions.   Exceptions  overruled. 

Antonio  A.  Capotosto,  Second  Asst  Atty. 
Gen.,  for  the  State.  Charles  A.  Walsh,  of 
Providence,  for  defendant 

VINCENT,  J.  This  is  a  criminal  com- 
plaint, brought  under  chapter  173  of  the  Gen- 
eral Laws  of  1900,  charging  that  the  defend- 
ant had  in  his  possession  with  intent  to  sell 
and  exchange  adulterated  milk,  to  wit,  milk 
which  contained  less  than  12  per  centum,  by 
weight,  of  milk  solids,  as  shown  by  analysis. 
The  complaint  was  brought  in  the  district 
court  of  the  Sixth  judicial  district,  where  the 
defendant  admitted  sufficient  evidence  to  con- 


vict and  took  an  appeal  to  the  snperior  court 
At  the  trial  of  the  case  in  the  superior  court 
a  verdict  was  rendered  finding  the  defend- 
ant guilty.  Subsequently  a  motion  of  the  de- 
fendant for  a  new  trial  was  denied.  The 
case  is  now  before  us  on  the  defendant's  bill 
of  exceptions,  which  sets  forth  14  alleged  er- 
rors on  the  part  of  the  trial  court  The  ex- 
ceptions numbered  2,  4,  5, 9,  and  10,  as  we  are 
advised  by  the  defendant's  brief,  are  aban- 
doned. 

[1]  The  first  exception  alleges  that  the 
court  erred  in  excusing,  for  cause,  certain 
jurors  who  had  previously  served  in  the  trial 
of  another  criminal  complaint  against  the 
same  defendant  for  a  similar  offense. 

The  record  shows  that  upon  the  suggestion 
of  counsel  for  the  state  certain  Jurors  who 
had  participated  in  the  previous  trial  were 
excused,  that  they  were  excused  on  acconnt 
of  their  connection  with  such  former  trial, 
and  that  the  defendant  took  an  exception  to 
the  action  of  the  trial  Judge  in  that  regard. 
Ttom  these  facts  the  defendant  argues  that 
he  was  prejudiced  in  the  minds  of  the  Jurors 
to  whom  the  consideration  of  his  case  was 
later  submitted  because  they  might  have  in- 
terpreted the  action  of  the  court  as  being  in 
the  nature  of  a  reprimand  or  punishment  for 
acquitting  the  defendant  in  the  former  case. 

The  result  of  the  former  trial  of  the  de- 
fendant does  not  appear  in  the  record  before 
us,  nor  does  it  appear  that  the  trial  Judge 
manifested  his  displeasure  upon  receiving  the 
verdict  of  the  Jury  in  the  former  case  as  the 
defendant  now  claims  in  his  brief.  It  la 
easily  c(mcelvable  that  it  might  appear  to 
the  trial  Jodge,  who  had  full  knowledge  of 
all  the  circumstances  surrounding  these  mat- 
ters, that  the  elimination  of  the  Jurors  who 
had  taken  part  in  the  prior  case  was  neces- 
sary in  order  to  secure  a  full,  fair,  and  im- 
partial trial.  A  matter  of  this  kind  is  large- 
ly, if  not  wholly,  in  the  discretion  of  the  trial 
court,  and  the  exercise  of  sudi  a  discretion 
will  not  be  reviewed  here  unless  some  abuse 
thereof  clearly  appears  which  would  warrant 
our  interference.  We  do  not  find  anything  In 
the  record  sufficient  to  Justify  us  in  sustain- 
ing this  exception,  nor  anything  showing  any 
abuse  of  discretion  on  the  part  of  the  trial 
court 

The  exceptions  numbered  3,  6,  7,  12,  and 
13  do  not  seem  to  ns  to  be  of  sufficient  merit 
to  demand  discussion. 

[2]  The  exception  numbered  11  is  to  a  por- 
tion of  the  charge  of  the  trial  Judge  which  is 
as  follows: 

"Evidence  has  been  introduced  in  behalf  of  the 
state  tending  to  show  that  at  the  time  these 
samples  were  taken  a  small  portion  of  the  sam- 
ple was  given  to  the  driver  of  the  team,  and 
the  theory  upon  which  that  was  done  was  in  or- 
der that  the  driver  of  the  team  or  the  owner  of 
the  milk  could  have  that  sample  analyzed  and 
then,  if  be  should  be  prosecuted,  he  could  have  a' 
part  of  the  same  sample  of  milk  originally  taken 
from  his  cans  analyzed  so  that  he  could  intro- 
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dnce  teatlmony  to  show  It  contained  more  or  less 
of  milk  solids  than  the  testimony  introduced  in 
behalf  of  the  state  wonld  tend  to  show.  That 
is  a  circumstance  for  you  to  consider." 

The  defendant  claims  that  from  this  lan- 
guage the  Jury  would  naturally  get  the  Im- 
pression that  in  the  mind  of  the  court  the 
defendant  had  had  bis  sample  analyzed,  that 
It  had  proved  below  standard,  and  therefore 
be  had  refrained  from  Introducing  any  evi- 
dence regarding  It. 

We  do  not  think  that  the  language  used 
is  necessarily  limited  to  the  construction 
placed  ui>on  It  by  the  defendant  Whatever 
may  be  the  view  taken  of  It,  we  do  not 
think  It  amounted  to  error  prejudicial  to 
the  defendant,  In  view  of  the  ondlspnted 
testimony  that  the  milk  sold  by  blm  was 
adulterated  within  the  purview  of  the  stat- 
ute. As  the  case  stood  upon  Its  submission 
to  tbe  Jury,  they  could  not,  If  they  believed 
the  testimony  of  the  cbemist,  and  we  see 
no  reason  fo>  disbeUevlng  It,  have  done  other- 
wise than  find  the  defendant  guUty. 

[3,4]  The  exception  numbered  8  is  to  the 
refusal  of  the  trial  Judge  to  direct  the  Jury 
to  return  a  verdict  of  "not  guUty."  In  sup- 
port of  this  exception  the  defendant  oonteods 
that  under  the  statute  (chapter  173  of  the 
General  Laws  of  1909)  the  Inspector  of  milk 
is  the  only  person  authorized  to*  bring  com- 
plaints thereunder  within  the  city  of  Provi- 
dence, and  that  the  collectors  of  samples,  and 
the  (demist  analyzing  the  same,  must  be 
qualified  voters  In  said  city  and  must  take 
upon  themselves  an  oath  to  properly  dis- 
charge the  duties  of  their  respective  offices, 
before  the  city  clerk.  The  defendant  further 
claims  that  at  the  time  of  the  bringing  of 
this  complaint  both  the  Inspector  of  milk  and 
the  collector  of  samples  In  the  city  of  Provi- 
dence were  under  suspension  and  without 
antbority  to  act;  that  the  samples  from 
the  d^endant's  wagon  were  collected  by  col- 
lectors and  turned  over  to  a  chemist  for 
analysis,  n«me  of  whom  were  voters  in  the 
dty  of  Providence,  and  none  of  whom  bad 
been  sworn  before  the  dty  clerk  as  required 
by  law ;  and  that,  the  complaint  In  this  case 
having  been  brought  in  the  name  of  the  depu- 
ty chief  of  police,  it  was  wholly  unauthor- 
ized and  unwarranted  by  the  statute.  We 
cannot  accept  these  views  of  the  defendant 
Chapter  173  of  the  General  Laws  of  1009 
was  evidently  designed  to  establish  a  sys- 
tematic and  effecttve  method  which  would 
Insnre  to  the  various  communities  of  the 
state  a  supply  of  pure,  unadulterated  milk, 
and  to  provide  sacb  facilities  for  collecting 
and  analyzing  samples  as  would  expedite  the 
apprehension  and  conviction  of  tiiose  who 
might  be  guilty  of  vending  milk  below  a  cer- 
tain fixed  standard  of  quality.  With  this 
In  view,  collectors  were  empowered  to  de- 
mand fixtm  milk  dealers  samples  of  their 
ndlk  for  the  purpose  of  analysis,  and  tba 
Inspector  of  milk  was  authorized  to  make 


complaints  without  furnishing  surety  for 
costs. 

Under  these  provisions,  samples  of  milk 
could  readily  be  obtained,  their  character 
officially  determined,  and  the  evidence  of 
adulteration  made  forcible  and  conclusive 
whenever  such  evidence  might  be  needed  In 
support  of  a  complaint  It  does  not  follow, 
however,  that  all  complaints  under  this  chap- 
ter must  be  instituted  by  tbe  Inspector  of 
mlU;,  based  upon  an  analysis  of  a  cbemist 
of  samples  taken  by  collectors,  all  of  whom 
shall  be  officers  appointed  and  sworn  under 
the  provlBions  of  this  act.  While  the  power 
and  authority  to  demand  and  receive  sam- 
ples of  milk  from  dealers  Is  conferred  by  the 
act  only  upon  the  official  collectors  of  sam- 
ples, we  see  no  reason  why  any  individual 
should  not.  If  be  sees  fit,  submit  any  milk, 
which  he  may  purchase  from  a  dealer,  to 
examination  by  a  chemist,  and.  If  found 
below  the  required  standard,  request  tbe 
chief  of  pcdlce  to  make  a  complaint  In  fact. 
It  Is  si)eclflcally  provided  by  section  23  of 
said  chapter  173  that  any  chiefs  of  police 
may  make  complaint  and  prosecute  for  all 
violations  of  that  chapter  within  any  dty 
or  town  wherein  they  are  appointed  or  elect- 
ed. 

Tbe  defendant's  exceptions  numbered  8 
and  14,  the  one  to  the  refusal  of  the  trial 
Judge  to  direct  a  verdict  for  the  defendant 
and  the  other  to  the  denial  of  the  defendant's 
motion  for  a  new  trial,  have  already  been 
Incidentally  and  suffldently  discussed  In  tbe 
consideration  of  other  exceptions. 

The  defendant's  exceptions  are  all  overrul- 
ed, and  the  case  Is  remitted  to  the  superior 
court  for  sentence. 


BUCHANAN  et  al.  v.  JBNCKS.   (No.  4902.)* 

(Supreme  Court  of  Rhode  Island.    Jan.  12, 
1916.) 

1.  Tbnanot  in  Oomuon  $s>U— ASSiaNKBNT 
or  Cotknart's  Bioht. 

A  cotenant  in  tbe  enjoyment  of  his  rights 
as  such  can  antboiize  a  tlurd  person  to  do  with 
the  property  whatever  be  might  lawfully  do  him- 
self, in  view  of  the  fact  that  a  eotenant  can  di- 
vest himself  of  his  entire  interest  in  the  common 
estate  and  thus  bring  a  stranger  to  the  title  into 
asaociatipn  with  his  former  cotenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  23,  28;    Dec.  Dig.  «=> 

2.  Tenanot  in  Common  «3»24— Right  or  As- 
siGNBE  OF  Cotenant  —  Cuthno  Timbeb  — 
"Cbop." 

Where  a  cotenant  of  a  wood  lot  sold  to  « 
third  party  the  standing  timber  upon  the  lot,  au- 
thorizing him  to  cut  and  remove  it,  and  such 
third  party  went  upon  the  land  and  cut  only 
timber  which  bad  reached  maturity  and  was  fit 
for  cutting,  without  ousting  his  vendor's  coten- 
ants, such  third  party  was  not  liable  to  them, 
since  he  did  not  destroy  any  of  the  corpus  of  th» 
estate,  but  confined  himself  to  utilizing  his  ven- 
dor's rights  as  cotenant,  matured  timber  being  a 
"crop"  to  be  availed  of  like  any  other  product 
of  the  aoU,  although  he  would  have  been  liable 
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had  he  ousted  his  vendor's  eotenants,  or  destroy- 
ed part  of  the  corpus  of  the  estate. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  In 
Common,  Gent.  Dig.  §g  65,  66;  Dec.  Dig.  «=» 
24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Crop.] 

3.  Tenancy  in  Couuon  «=»26— Destbuotion 
OF  CoHPxjB  OP  Estate— TmBEB  Land. 

Where  a  cotenant  of  a  wood  lot  or  a  third 
person  acting  under  him  wantonly,  maliciously, 
or  carelessly  causes  the  burning  over  of  the 
lot,  either  consuming  the  wood  or  rendering  it 
unmarketable  and  unfit  for  use,  there  is  a  de- 
struction, at  least  in  part,  of  the  corpus  of  the 
estate,  though  merely  cutting  timber  which  has 
reached  maturity  is  not  such  a  destruction. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  !§  68,  69;  Dec.  Dig.  «=» 
26.] 

4.  Tenahct  in  OoinioN  «=»26  —  Rights  of 
Cotenant— CtTTTiNG  Timbeb — Statute. 

The  cutting  and  removal  of  matured  timber 
growing  on  a  wood  lot  by  one  cotenant  thereof 
IS  not  in  contravention  of  Gen.  Laws  1900,  c. 
333,  {  2,  which  merely  provides  for  the  recovery 
of  damages  from  a  cotenant  who  has  committed 
waste  on  the  common  estate. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f§  68,  69;  Dec.  Dig.  <8=» 
26.] 

5.  Tenancy  in  Common  €=»38— Right  ot  Co- 
tenant  TO  Enteb. 

Where  a  third  party,  to  whom  a  cotenant  of 
a  wood  lot  had  granted  authority  to  enter  to  cut 
timber,  did  so,  he  was  not  guilty  of  a  trespass 
quare  claugum  fregit,  since  a  cotenant  or  one 
claiming  under  him  cannot  be  guilty  of  sach  a 
trespass  for  the  reason  that  a  cotenant  has  a, 
common  right  to  enter  upon  the  premises. 

[Ed.  Note.— BV>r  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  }{  100-104,  107-118 ;  Dec 
Dig.  «=>38.] 

6.  Tenancy  in  Common  $s»38  —  Rights  o» 
Tenants  in  Common  —  Oitttino  Timber — 
Statute. 

Oen.  Laws  1909,  c.  335,  S  1,  providing  that 
every  person  who  shall  cut,  destroy,  or  carry 
away  any  timber  lying  or  growing  on  the  land  of 
any  other  person  without  leave  of  the  owner, 
shall,  for  every  trespass,  pay  the  party  injured 
twice  the  value  of  any  trees  cut,  etc,  and  dirice 
the  value  of  any  wood  or  underwood,  to  be  recov- 
ered by  action  of  trespass,  did  not  give  tenants 
in  common  of  a  wood  lot  an  action  of  trespass 
against  one  authorized  by  their  cotenant  to  enter 
the  lot  and  cut  matured  timber,  which  he  did, 
as  the  statute  was  intended  to  protect  the  own- 
ers of  land  from  the  invasion  of  those  alone 
who  are  strangers  to  the  title. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §|  100-104,  107-118 ;  Dec. 
Dig.  «=38.] 

7.  Pleading  ®=»35— Elimination  of  "Sur- 
plusage." 

In  an  action  by  eotenants  of  a  wood  lot 
against  one  authorized  by  their  cotenant  to  enter 
and  cut  timber,  where,  in  their  declaration, 
plaintiffs  sought  to  impose  on  defendant  a  pen- 
alty created  by_  statute,  which  statute  in  fact 
pave  them  no  right  of  action,  their  reference  to 
It  could  not  be  eliminated  as  surplusage,  and 
the  remainder  of  the  declaration  stand  as  a  good 
declaration  for  a  common-law  trespass,  since  the 
reference  to  the  statute  was  essential  to  the  re- 
covery which  the  plaintiffs  sought,  for  without  it 
the  damages  which  they  sought  could  not  be  re- 
covered, while  "surplusage"  in  a  declaration  has 
been  defined  as  the  settinj^  up  of  matter  wholly 
foreign,  as  where  a  plaintiff  sues  on  a  covenant 


in  a  deed  and  sets  out  others  whoDy  Irrelevant 
to  the  caose. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  76-80 ;   Dec.  Dig.  <S=>35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surplnsoga.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  CAarles  F. 
Stearns,  Judge. 

Action  by  Minnie  O.  Buchanan  and  others 
against  Barton  W.  J^ncks.  To  a  refusal  to 
direct  a  verdict  for  him,  defendant  excepts. 
Case  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  for  defendant 

William  O.  Rich,  of  Woonsocket  and  Wa- 
terman &  Greenlaw,  of  Providence  (Charles 
B.  Tilley,  of  Providence,  of  counsel),  for  plain- 
tiSta.  Greene  &  Rousseau,  of  Woonsocket; 
for  defendant 

VINCENT,  J.  The  plalntUTs,  Minnie  O. 
Buchanan,  Mlton  M.  Walling,  George  H.  Day, 
and  Bessie  6.  Rich,  together  with  one  Enoch 
Thayer,  are  tenants  In  common  of  a  certain 
wood  lot  situated  in  the  town  of  BurrlUvUIe, 
containing  upwards  of  five  acres.  This  lot 
does  not  adjoin,  nor  is  it  used  In  connection 
with,  any  other  property  of  the  above-named 
eotenants  of  either  of  them.  The  several 
interests  of  the  parties  In  the  lot  are  as  fol- 
lows: Minnie  O.  Buchanan,  one-sixth ;  Mllou 
M.  Walling,  one-third;  George  H.  Day,  one- 
twelfth;  Bessie  G.  Rich,  one-twelfth;  and 
Eno<ai  Thayer,  one-third.  Some  time  in  the 
year  1911,  Enoch  Thayer  sold  to  one  H.  O. 
Aldrlch  the  standing  timber  and  wood  upon 
said  lot  and  authorized  him  to  cut  and  re- 
move the  same.  Thereafterwards  the  said 
Aldrlch  transferred  to  the  defendant,  Barton 
W.  Jencks,  all  the  right  to  cut  and  remove 
said  timber  and  wood  which  he  had  acquired 
from  Thayer.  It  Is  not  disputed  that  these 
sales  and  transfers  were  In  each  case  made 
for  a  valuable  consideration.  Under  these 
conditions,  and  acting  under  the  authority 
thus  conferred  upon  him,  the  defendant, 
Jencks,  proceeded  to  and  did  cut  and  remove 
the  timber  and  wood  from  the  whole  of  said 
lot,  whereupon  the  plaintiffs  brought  the 
present  suit  The  plaintiffs'  declaration  is 
la  two  counts.  The  first  count  alleges  that 
the  defendant  with  force  and  arms,  without 
leave  of  the  owners  thereof,  did  cut,  destroy, 
and  carry  away  all  the  trees,  wood,  and 
underwood  of  the  said  plaintiffs  as  tenants 
In  common,  {etc.,  and  concludes  with  the 
averment  that  the  defendant  by  reason  there- 
of became  liable,  under  the  statute,  for  two- 
thirds  of  twice  the  value  of  the  trees  so  cut 
destroyed,  and  carried  away,  and  two-thirds 
of  thrice  the  value  of  the  wood  and  under* 
wood  so  cut,  destroyed,  and  carried  away. 
The  second  count  alleges  that  the  def«adnnt 
with  force  and  arms,  and  without  the  leave 
of  the  owners  thereof,  broke  and  entered 
the  close  of  the  plaintiffs  and  then  and  there 
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cnt,  destroyed,  and  carried  away  aU  the  trees, 
wood,  and  underwood  situated  upon  said  lot 
belonging  to  tbe  plalntilTs  and  the  said 
Thayer,  whereby  the  said  defendant,  under 
and  by  vlrtne  of  the  statute,  became  liable 
to  pay  to  the  plaintiffs  two-thirds  of  twice 
the  value  of  the  trees  so  cut,  destroyed,  and 
carried  away,  and  two>tblrd8  of  thrice  the 
Tolue  of  the  wood  and  underwood  so  cut, 
destroyed,  and  carried  awray. 

[1]  It  seems  to  us  desirable  to  determine, 
in  the  first  Instance,  whether  or  not  Barton 
W.  Jencks,  through  the  several  transfers  be- 
fore mentioned,  acquired  a  right  to  enter 
upon  this  lot  and  cut  wood  and  timber.  It 
will  not  be  disputed  that  one  cotenant  by  an 
entry  upon  the  couunon  property  does  not 
Ipso 'facto  become  a  trespasser.  He  may  be- 
come a  trespaaser,  as  some  of  the  authorities 
hold,  if  his  entry  is  accompanied  by  acts 
which  amount  to  an  ouster  of  bis  cotenants 
or  la  followed  by  destruction  of  the  common 
proiierty.  Enoch  Thayer,  as  a  tenant  in  com- 
mon of  this  wood  lot,  had  the  right  to  enter 
upon  the  same  without  becoming  a  trespass- 
er, and  he  had  the  right  to  cut  timber  and 
wood  there,  provided  his  entry  did  not 
amount,  as  before  suggested,  to  an  ouster 
of  his  cotenants  or  in^olye  the  destmction 
of  common  property.  Whether  a  cotenant 
may  be  reqnii«d  to  aceotmt  for  bis  use  of 
the  commiMi  property,  or  what  tbe  rights  of 
the  other  cotenants  may  be  as  to  an  acconn^ 
Ing,  are  questions  which  we  are  not  called 
upon  to  consider  in  the  presrait  proceeding. 
We  see  no  reason  why  a  cotenant  in  the 
enjoyment  of  his  rights  as  such  cannot  au- 
thorize another  to  do  whatever  he  mi^t  law- 
folly  do  himself.  A  contrary  vlewi  if  follow- 
ed to  its  logical  condusion,  would  restrict  a 
cotenant's  enjoyment  of  the  common  property 
to  the  sphere  of  his  own  personal  activities, 
SDd  would  deprive  him  of  the  aid  of  others 
whom  he  might  desire  or  need  to  employ.  A 
cotenant  has  tbe  right  to  divest  himself  of 
his  entire  Interest  in  the  common  estate,  and 
thus  bring  into  association  with  his  former 
cotenants  one  who  had  theretofore  been  a 
stranger  to  the  title,  and  this  he  can  do  in- 
dependently and  witihont  the  consent  of  the 
other  interests.  This  being  so,  it  would  seem 
unreasonable  to  say  that  a  cotenant  could 
not  authorize  another  to  go  npon  tbe  common 
land  and  do  anything  that  he  might  do  him- 
selt  We  think  therefore  that  in  this  case 
we  must  apply  the  same  principles  to  the 
consideration  of  the  acts  of  the  defendant 
Jencks  which  we  might  have  applied  to 
Ibayer,  the  cotenant,  had  he,  in  person,  com- 
mitted the  acts  of  which  the  plaintiffs  now 
complain. 

In  Glllum  et  al.  v.  St.  Louis,  Arkansas  & 
Texas  Ry.  Co.,  8  Tex.  Civ.  App.  338,  28  S. 
W.  717,  it  was  held  that  one  tenant  in  com- 
mon has  the  right  to  sell  marketable  timber 
growing  on  the  common  estate,  and  pass  a 
clear  title  thereto  to  the  purchaser,  and  no 
light  of  action  accrues  to  tbe  other  cotenants 


against  the  vendee  who  carries  off  and  uses 
the  same.  The  court  said  in  its  opinion  that: 
"All  tenants  in  common  have  a  right  to  pos- 
session of  the  property,  and  a  light  to  nse  and 
enjoy  It.  Eadi  has  a  right  to  cultivate  it,  and 
reap  the  proceeds  of  snch  venture.  Each  has  a 
right  to  cut  the  grass  thereon  and  market  it,  and 
each  has  tbe  right  to  sell  the  marketable  timber 
growing  thereon." 

In  Baker  y.  Wbeeler  ft  Martin,  8  Wend. 
(N.  T.)  605,  24  Am.  Dec  66,  it  was  held  that 
a  tenant  in  common  may  cut  trees,  proper  to 
be  cnt,  on  tbe  land  held  in  tenantry  in  com- 
mon, and  the  remedy  of  the  cotenant  is  an 
action,  against  the  cotenant  cutting  the  tim- 
ber, for  his  share  of  the  value ;  and  in  that 
case  the  court  also  held  that,  if  one  tenant  in 
common  may  cut  himself,  he  may  give  license 
to  another.  This  doctrine  is  also  laid  down 
in  MoCord  v.  Oakland  Quioksilver  Mining 
Co.,  04  Cal.  134,  27  Pac  868,  49  Am.  Bep.  686, 
and  in  Alford  v.  Bradeen,  1  Nev.  22&  In  the 
latter  case  tbe  court  said: 

"There  can  be  no  donbt  Barnes,  as  n  tenant  in 
common,  might  cut  timber  himself  on  tbe  ranch, 
or  be  might  authorize  another  to  do  what  he 
himself  could  do.  •  •  •  Whatever  the  rights 
or  remedies  of  the  other  tenants  for  recovering 
their  share  of  the  value  of  the  timber  cut  ana 
sold,  they  could  not  take  the  timber  from  one  to 
whom  Barnes  bad  sold  it." 

In  Causes  v.  Anders,  20  N.  0.  388,  It  was 
held  that  a  tenant  in  common  has  no  right 
to  inflict  a  battery  upon  one  who  enters  upon 
the  land  under  the  authority  of  a  cotenant; 
and  in  this  respect  there  is  no  distinction  be- 
tween tbe  cotenant  and  one  entering  with  him 
and  under  his  authority. 

Martin  v.  Knowllys,  8  T.  B.  145,  was  an 
action  on  tbe  case,  in  tbe  nature  of  waste, 
brought  by  one  cotenant  against  another  for 
cutting  down  trees  of  a  proper  age  and  growth 
for  being  out.  In  the  lower  court  a  verdict 
was  directed  for  the  plalutUt,  but  upon  mo- 
tion in  the  court  of  King's  Bench  to  enter  a 
verdict  for  tbe  defendant,  Lord  Kenyon,  Oh. 
J.,  said : 

"This  verdict  has  neither  principle  na«  au- 
thority for  its  support.  ♦  ♦  ♦  If  one  tenant 
in  common  misuse  that  which  he  has  in  com- 
mon with  another,  he  is  answerable  to  the  other 
in  an  action  as  for  misfeasance.  Bat  here  it 
docs  not  appear  that  the  defendant  committed 
anything  like  waste.  No  Injury  was  done  to  the 
inheritance  ;  no  timber  was  Impropnrly  felled  ; 
the  defendant  only  cut  those  trees  that  were  fit 
to  be  cut.  And  it  be  were  liable  in  such  an  ac- 
tion as  this,  it  would  have  the  effect  of  enabling 
one  tenant  in  common  to  prevent  the  other's  tak- 
ing the  fair  profits  of  the  estate.  In  another 
form  of  action  the  plaintiff  will  be  entitled  to 
recover  a  moiety  of  the  value  of  the  trees  that 
were  cut." 

[2,  3]  It  appears  from  the  testimony  thai, 
the  larger  port  of  tbe  timber  and  wood  upon 
tbe  lot  in  question  had  reached  maturity  and 
was  In  a  condition  fit  for  cutting.  The  plain- 
tiffs claimed  and  offered  some  testimony  for 
the  purpose  of  showing  that  tbe  defendant,  in 
addition  to  tbe  wood  and  timber  which  had 
reached  maturity,  had  also  cat  and  reo^ioved 
other  wood  and  undergrowth  which  bad  not 
matured  and  cootoided  that  as  to  t^  latter 
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they  were  entitled  to  recover  nnder  the  stat- 
ute thdr  proportionate  damages  amoanting  to 
two-thirds  of  thrice  the  value  of  sudi  wood 
and  underwood  so  cut  and  removed.  The 
plaintiffs,  however,  offered  no  testimony  from 
wliich  the  quantity  or  the  value  of  the  unde- 
veloped material  alleged  to  have  been  cut  and 
removed  could  be  ascertained  or  determined, 
and  the  consideration  of  that  matter  Is  there- 
fore necessarily  eliminated. 

We  come  now  to  the  discussion  of  the 
rights  of  the  several  parties  or  cotenants  as 
affected  by  the  acts  of  the  defendant  in  cut- 
ting and  removing  all  of  the  timber  and  wood 
which  had  reached  maturity  at  the  time  of 
the  cutting. 

If  there  was  anything  in  the  conduct  of  the 
defendant,  acting  within  the  authority  of 
Thayer,  the  cotenant,  which  amotmted  to  tlie 
ousting  of  the  cotenant  plaintiffs,  or  if  the 
cutting  and  removal  of  the  ripe  product  of 
the  lot  was  a  destruction  of  some  portion  of 
the  corpua  of  the  estate,  there  is  ample  au- 
thority for  holding  that  the  defendant,  al- 
though standing  in  the  place  of  a  cotenant, 
would  be  liable  In  trespass  in  the  same  man- 
ner and  to  the  same  extent  as  Thayer  himself 
would  have  been  under  like  circumstancea 

We  do  not  And  anything  in  the  evidence 
showing  an  ouster  of  the  plaintiffs.  So  far 
as  appears,  they  were  in  no  way  prevented 
by  the  defendant  or  by  Thayer  from  entering 
upon  the  premises  and  cutting  and  removing 
timber  and  wood  had  they  seen  fit  to  do  so, 
and  we  do  not  think  that  the  sale,  cutting, 
and  removal  of  matured  timber  and  wood 
amounts  to  a  destruction  of  the  property 
which  the  law  contemplates.  If  Thayer,  or 
the  defendant  claiming  to  act  under  him,  had 
for  example  wantonly,  maliciously,  or  care- 
lessly caused  the  burning  over  of  the  wood 
lot  in  question,  either  consuming  the  wood 
and  timber  or  rendering  it  unmarketable  and 
unfit  for  use,  it  would  be  dear  that  there  had 
been  a  destruction,  at  least  in  part,  of  the 
corpus  of  the  estate. 

[4]  In  our  view  of  the  case,  the  cutting  and 
removal  of  the  matured  product  of  the  land, 
by  one  cotenant,  would  not  be  in  contraventioD 
of  section  2,  c.  333,  of  the  General  Laws  of 
1909,  as  that  section  only  provides  for  the  re- 
covery of  damages  from  a  cotenant  who  has 
committed  waste  on  the  common  estata  The 
gathering  of  the  wood  and  timber  fit  for  cut- 
ting cannot  be  considered  as  waste,  and  for 
that  reason  the  section  is  not  applicable  to  the 
case  at  bar,  as  well  as  for  the  further  reason 
that  It  does  not  authorize  or  a];^>arently  con- 
template an  action  of  trespass. 

In  the  present  case  the  wood  and  timber 
has  been  sold,  cut,  and  removed  by  the  de- 
fendant acting  under  the  authority  of  the  co- 
tenant  Thayer  who  may  or  may  not  be  liable, 
under  the  statute,  to  account  to  his  cotenants 
for  their  due  proportion  of  the  proceeds; 
but,  as  before  observed,  we  are  not  at  present 
concerned  with  that  question.  This  lot  was 
simply  a  wood  lot  whereon  trees  were  allow- 


ed to  grow  until  they  reached  maturity  and 
were  fit  to  cut  for  timber  or  fire  wood.  Wben 
the  crop  had  matured  or  ripened,  it  could  t>e 
cut,  removed,  and  sold  with  the  same  degree 
of  propriety  and  with  as  much  reason  as  a 
crop  of  hay  or  any  other  product  of  the  land. 
To  be  sure,  a  crop  of  hay  grows  and  matures 
more  quickly  than  trees,  and  there  are  y«t 
other  crops  that  develop  and  ripen  more  speed- 
ily than  hay.  Because  one  thing  may  mature 
quickly  and  another  require  a  long  pMlod  to 
folly  develop,  it  does  not  f oUow  that  a  differ- 
ent principle  should  be  aK>lled  in  defaermln- 
Ing  the  question  In  the  one  case  than  in  the 
other.  The  crop,  whether  It  be  hay  in  tbe 
meadow  or  trees  in  the  wood  lot,  is  of  tbe 
income  of  tbe  property  and  to  harvest  It  or 
gather  It  at  Its  maturity  cannot  reasonably 
be  called  a  destruction  of  tbe  corpus  of  tbe 
estate. 

In  2  Waterman  on  Trespass,  S91,  It  is  stat- 
ed that: 

"There  is  a  manifest  distinction  between  the 
cases  in  which  one  tenant  in  common  appropri- 
ates the  proceeds,  such  as  rents,  profits,  or  in- 
come of  the -estate;  and  where  he  practically 
destroys  the  estate  itself,  or  some  portion  of  it. 
In  the  latter,  trespass  may  be  maintained;  in 
the  former,  it  cannot." 

In  support  of  such  statement  tbe  author 
cites,  among  others,  the  case  of  Syatonds  ▼. 
Harris,  61  Me.  14,  81  Am.  Dec.  6S3,  which  was 
a  case  in  which  one  tenant  in  common  took 
and  carried  away  the  machinery  of  a  mill,, 
which  formed  a  part  of  tbe  oommon  property 
and  which  was  essential  to  its  operation,  and 
incorporated  it  into  another  mill  of  which  he 
was  sole  owner,  and  it  was  htid  that  the 
action  of  the  cotenant  amounted  to  a  destruc- 
tion of  the  common  property.  So  in  another 
case  which  the  author  cites,  Blancbard  v. 
Baker,  8  OreenL  (8  Me.)  263,  23  Am.  Dea  604, 
what  a  traiant  in  common  took  and  carried 
away  all  the  machinery  of  a  mill,  bis  act  was 
held  to  be  tantamount  to  the  destruction  of 
the  common  property.  See,  also,  Voyoe  v. 
Voyce,  Qow's  RQ)ort,  201.  Other  auth(»lties 
might  be  dted  to  the  effect  that  tbe  cutting 
of  trees,  of  a  proper  age  and  growth,  by  one 
tenant  in  common,  does  not  furnish  any  basis 
for  an  action  of  treai)as8  by  his  cotenant,  but 
further  citations  on  that  point  are  unneces- 
sary. Assuming,  as  many  authorities  hold, 
that  an  action  of  treepcus  will  lie  by  one 
tenant  in  common  against  his  cotenant  only 
where  there  has  been  an  ouster  or  the  de- 
struction of  some  portion  of  the  common 
property,  and  that  the  cutting  of  matured 
wood  and  timber  is  a  privilege  of  the  coten- 
ant, It  naturally  follows  that  such  wood  and 
timber  is  not  of  the  corpus  of  the  estate,  but 
la  of  the  revenue  and  income. 

[E]  The  plaintiffs'  dedaration,  as  before 
stated,  is  in  two  counts.  The  second  count 
alleges  a  treq>ass  quare  dansum  f  regit.  We 
do  not  think  that  the  plaintiffs'  suit  is  main- 
tainable upon  such  a  count  Tbe  gist  of  the 
count  is  that  the  defendant  broke  and  entered 
the  dose  of  the  plaintiffs.    But  a  cotenant 
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cannot  be  said  to  be  guilty  of  a  trespass 
qnare  clausmn  freglt  for  the  reason  tbat  he 
has,  In  common  with  his  cotenants,  a  right  to 
enter  upon  the  premises,  and  such  entry  does 
not  constitute  a  trespass.  Neither  could  the 
defendant  be  guilty  of  trespass  In  entering 
the  close  because  he  entered  upon  the  authori- 
ty of  Thayer  who  was  a  ootenant  with  the 
plaintiffs. 

In  Anders  v.  Meredith,  20  N.  0.  339,  84 
Am.  Dec.  376,  the  court  said: 

"The  possession  of  one  tenant  in  common  is 
the  possession  of  the  other;  each  has  a  rlKht 
to  enter  upon  the  land  and  enjoy  it  jointly  with 
the  others.  If  one  tenant  in  common  destroys 
houses,  trees,  or  does  any  act  amounting  to 
waste  or  destruction  In  woods  or  other  such 
property,  the  other  tenant  may  have  an  action 
on  the  caae  against  him.  But  he  never  can,  in 
any  event,  have  an  action  of  trespass  quare 
clausum  fregit  against  his  cotenant." 

See,  also,  1  Coke's  Inst  i  323;  Walt  t. 
Richardson,  33  Vt.  100,  78  Am,  Dec.  622; 
Booth  v.  Sherwood,  12  Ulnn.  426  (OIL  310) ; 
Jones  y.  GhUes,  8  Dana  (38  Ky.)  168 :  Dun- 
can T.  Sylvester,  13  Me.  417,  29  Am.  Dec. 
512. 

[I]  The  first  count  alleges  a  trespass  on  the 
part  of  the  defendant  In  taking  and  carry- 
ing away  trees,  wood,  and  underwood  and 
converting  and  disposing  of  the  same  to  bis 
own  use,  "whereby  and  by  virtue  of  the  statr 
nte  In  that  behalf  made  and  provided"  the 
defendant  became  liable  to  pay  damages  for 
the  same  to  said  plalntlSs  In  the  proportion 
of  two-thirds  of  twice  the  value  of  the  trees 
80  cut  and  carried  away  and  two-thirds  of 
thrice  the  value  of  the  wood  and  underwood, 
etc.  The  statute  upon  whl(di  this  count  is 
based  is  chapter  335  of  the  General  Laws 
of  1009,  which  Is  as  follows : 

"Section  1.  Every  person  who  shall  cnt,  de- 
•troy,  or  carry  away  any  tree,  timber,  wood, 
or  nnderwood  whatsoever,  lying  or  growing  on 
the  land  of  any  other  person,  without  leave  of 
the  owner  thereof,  shall,  for  every  such  trespass, 
pay  the  party  injured  twice  the  value  of  any  tree 
so  cut,  destroyed,  or  carried  away;  and  for 
the  wood  or  underwood,  thrice  the  value  there- 
of;  to  be  recovered  by  action  of  trespass." 

It  will  be  observed  that  this  statute  pe- 
nallMs  a  defendant  who  shall  withoat  leave 
commit  a  trespass  on  the  land  of  another 
person.  We  do  not  think  that  this  statute 
was  Intended  to  apply  to  a  cotenant,  or  his 
licensee,  who  had  a  right  to  enter  upon  the 
land  and  to  avail  himself  of  its  benefits  and 
revenue,  but  was  designed  to  protect  the 
owners  of  land  from  the  Invasion  of  those 
who  were  strangers  to  the  title. 

in  The  question  may  now  arise  as  to 
whether  tt>e  reference  to  the  statute  as  In 
the  first  count  of  the  plaintiffs'  declaration 
may  not  be  eliminated  as  surplusage  and  the 
remainder  thereof  stand  as  a  good  and  suffi- 
cient count  for  a  common-law  trespass.  We 
do  not  think  that  it  can  be  so  held.  The  plaln- 
tiffs  seek  to  impose  upon  the  defendant  a 
Psnalty  created  by  a  special  statute,  and  In 
their  count  they  have  so  declared.  They 
bave.  In  other  words,  counted  upon  the  stat^ 


ute,  and  by  their  suit  have  undertaken  to 
avail  themselves  of  its  special  provisions: 

"Counting  upon  a  statute,  consists  in  making 
express  reference  to  it— as,  by  the  words,  'against 
the  form  of  the  statute'  or  "by  force  of  the  stat- 
ute in  such  case  made  and  provided.' "  Gould 
on  Plead.  (6th  Ed.)  46,  note  8. 

The  reference  to  the  statute  is  essential 
to  the  recovery  which  the  plaintiffs  are  at- 
tempting to  effect,  for  without  It  neither 
double  nor  triple  damages  could  be  recov- 
ered. This  court  held,  in  Bell  v.  Providence 
Gas  Ck>.,  36  B.  I.  382,  90  Atl.  743,  that  in 
order  to  recover  double  damages  under  a 
penal  statute  such  statute  must  be  declared 
upon.  Therefore,  the  setting  up  of  the  stat- 
ute being  indispensable,  that  portion  of  the 
plaintlfTs  count  which  makes  reference  to  it 
cannot  be  eliminated  or  disregarded  as  sur^ 
plusage.  "Surplusage"  in  a  declaration  has 
been  concisely  defined  as  the  setting  up  of 
matter  wholly  foreign,  as,  for  example,  where 
a  plaintiff  brings  suit  upon  one  of  the  cove- 
nants of  a  deed  and  sets  out  in  his  declara- 
tion other  covenants  wholly  irrelevant  to  the 
cause.  Stephen  on  Pleading  (3d  Am.  Ed.) 
364. 

In  1  Chltty  on  Pleading  (13th  Am.  Ed.)  215, 
the  rule  is  laid  down  that: 

"If  •  •  •  an  offense  be  created  by  a  stat- 
ute, and  a  penalty  be  inflicted,  the  mere  state- 
ment of  the  facts  constituting  the  offense  vrill  be 
insufficient,  for  there  must  be  an  express  refer- 
ence to  the  statute,  as  by  the  words  contrary  to 
the  form  of  the  statute,  etc^'  in  order  tbat  it 
may  appear  that  the  plaintiff  groimds  his  case 
upon  and  intends  to  bring  it  within  the  statute." 

'    And  in  Gould  on  Pleading  (5th  Ed.)  148, 
we  find  It  stated  that : 

"If,  in  declaring  upon  a  public  statute,  the 
plaintiff  so  counts  upon  it  as  to  confine  hims^ 
to  iti  terms  as  recited,  as  by  the  words  'contra 
formam  statuti  predict!,'  but  misrecites  it,  in  a 
material  part,  the  declaration  is  ill  in  substance. 
For,  though  the  recital  of  a  public  statute  is 
unnecessary,  yet,  it  being  thus  recited,  and 
counted  upon,  the  plaintiff  must  recover  upon  it, 
if  at  all,  as  recited." 

Our  observations  and  the  antboritieB  dted 
upon  this  point  are  equally  applicable  to  the 
second  count,  which.  In  respect  to  Its  refer- 
ence to  the  statute,  is  Uke  the  first  count 

It  seems  to  us  that  the  plaintiffs,  through 
ah  erroneous  construction  of  the  statute  re- 
ferred to,  have  been  led  to  base  a  suit  there- 
on which  cannot,  in  any  aspect  of  It,  be  main- 
tained. 

The  parties,  both  plaintiffs  and  defendant, 
have  in  their  briefs  discussed  several  other 
questions  which  we  deem  it  unnecessary  to 
consider,  as  our  conclusions  already  reach- 
ed demolish  the  foundation  upon  which  the 
case  rests.  We  think  that  the  defendant's 
exception  to  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  must  be 
sustained,  and  that  the  case  must  be  remit- 
ted to  the  superior  court  with  direction  to 
enter  Judgment  for  the  defendant 

An  opportunity  will  be  given  to  the  plain- 
tiffs to  appear  before  this  court  on  January 
26, 1916,  at  10  o'clock  a.  m.,  if  they  shall  see 
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fit,  and  show  cause,  If  any  they  have,'  why 
said  case  sbould  not  be  remitted  to  the  su- 
perior court  with  direction  to  enter  Judg- 
ment Zor  the  defendant 


STATE  ▼.  TOBIN. 

(Supreme  (Tonrt  of  Errors  of  C!onnectlent    Dee. 

17.  1915.) 

1.  iHToxicATma  LiQuoBS  €=3230— Ofisnbks 

— BVIDENCB. 

In  a  pi-osecation  under  Pub.  Acts  1909,  e. 
196j  prohibiting  every  licensed  person  from  al- 
lowing any  female  to  loiter  on  his  premises 
where  liquors  are  kept  for  sale,  the  circumstanc- 
es surrounding  the  presence  of  women  in  accus- 
ed's saloon  and  wineroom  showing  that  they 
had  been  there  frequently,  that  they  had  stay- 
ed there  some  time,  and  when  the  place  was 
raided  had  liquors  before  them,  are  admissible 
in  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  290;    Dec.  Dig.  <3=»230.J 

2.  Cbiuinax.  Law   €=3816  —  Instructions  — 
EzcLDDiNO  Evidence. 

In  such  case  the  refusal  of  an  instruction 
that  if  there  was  no  other  evidence  than  the 
fact  that  women  entered  the  door  of  accused's 
place  of  business,  and  did  not  emerge  for  periods 
varying  from  one-half  to  two  hours,  that  fact 
would  not  authorize  conviction,  is  not  errone- 
ous, since  such  instruction  would  have  taken 
from  the  jury  the  circumstances  of  the  case, 
where  it  appeared  that  police  officers  had  watch- 
ed the  premises  for  some  time,  and  -that  women 
entered  and  stayed  there  for  varying  lengtlis  of 
time  on  a  number  of  nights. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  1922,  1986;  Dec.  Dig.  <3=> 
815.] 

3.  CbIMIRAI.    IjIlW    €=3822— TBIAIr-lNSTBUOr 
TIONS. 

In  considering  the  charge,  the  whole  should 
be  considered,  and  not  merely  detached  sen- 
tences. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1990, 1991, 1994,  1995,  3158; 
Dec.  Dig.  <S=>822.] 

4.  Intoxicating  Liquors  €s>239— Offenses 
— Allowing  Womin  to  Loiter— "Loitkb- 

IWQ." 

The  word  "loitering"  means  "to  be  slow  in 
moving ;  to  delay ;  to  linger ;  •  •  •  to  spend 
time  idly ;"  and  so,  in  a  prosecution  under  Pub. 
Acts  1909,  c.  196,  for  allowing  women  to  loiter 
in  a  place  where  intoxicants  were  sold,  a  charge 
that  loitering  means  to  be  dilatory,  to  stand  idly 
around,  and  that  it  was  for  the  jury  to  say 
whether  women  going  into  accused's  place  and 
remaining  there  for  a  length  of  time  were  spend- 
ing their  time  idling  or  not,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  331-347 ;  Dec  Dig.  <S=> 
239. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Loitering.] 

5.  Cbiminai,  Law   €=>1172— Appeal— Habm- 
LESS  Errob. 

In  a  criminal  prosecution  a  misstatement 
as  to  the  evidence  in  the  charge  of  the  court 
which  was  in  accused's  favor  cannot  be  com- 
plained of  by  him  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3128,  3154-31B7,  8159-3163, 
3169;   Dec.  Dig.  «=»im.] 

Appeal  from  Criminal  Court  of  Common 
Pleas,  Fairfield  County;    Samuel  A.  Davis, 

Special  Judge. 


TbomaM '  Tobin  was  convicted  of  allowing 
women  to  loiter  aa  premises  where  liquors 
were  kept  for  sale,  and  appealed  to  the  crim- 
inal court  of  common  pleas,  and  from  a  con- 
viction therein  he  appeals.     AfBrmed. 

Joiia  C.  Chamberlain,  of  Bridgeport,  for 
appellant.  Frederick  W.  Huxford,  Proa. 
Atty.,  of  Stamford,  for  the  State. 

RORABACK,  J.  [1,  J]  This  is  a  complaint 
for  allowing  women  to  loiter  on  premises 
where  liquors  are  kept  for  sale.  The  stat- 
ute upon  which  this  complaint  is  founded 
provides  that  every  licensed  person  who  shall 
allow  any  female  to  loiter  on  his  premises 
where  such  liquors  are  kept  for  sale  shall  be 
subject  to  a  penalty,  etc.  P.  A.  1900,  c.  196. 
The  accused  complains  because  the  trial  court 
refused  to  Instruct  the  Jury,  as  requested, 
that: 

"If  there  is  no  other  e^dence  before  yon  than 
the  facts  that  certain  women  entered  the  door 
of  this  place  in  question  belonging  to  the  ao. 
cused  and  did  not  emerge  for  periods  varying 
from  one-half  to  two  hours,  this  is  not  sufficient 
to  justify  you  in  finding  him  guilty  of  permit- 
ting females  to  loiter  in  the  place  where  liquors 
are  sold,  as  set  forth  in  the  complaint" 

A  simple  and  sufficient  answer  to  this  ob- 
jection is  to  be  found  in  the  facts  which  the 
state  offered  to  prove  and  which  were  not 
contradicted  by  the  defense.  Prom  this  evi- 
dence it  appears  that  the  accused,  in  Febru- 
ary, 1915,  and  for  a  long  time  previous  there- 
to, was  a  licensed  i)erson,  whose  place  was 
known  as  the  "Star  C!af&"  It  was  located  on 
Middle  street,  and  next  door  to  a  rooming 
house,  in  the  city  of  Bridgeport  This  saloon 
had  two  rooms — one  30  feet  square,  and  the 
other  still  larger.  The  front  room  was  a 
barroom.  In  the  rear  room  were  15  or  18 
tables  and  a  piano.  Tbe  defendant  and  his 
saloon  were  under  the  surveillance  of  the 
police  department  of  Bridgeport  for  more 
than  one  week  in  the  mouth  of  February, 
1915,  which  culminated  in  a  raid,  in  which 
the  accused  was  arrested.  The  place  was 
watched  for  about  three  hours  every  night  by 
policemen  from  a  point  on  the  opposite  side 
of  the  street  where  they  had  an  unobstruct- 
ed view  of  the  saloon.  These  officers  knew 
the  prc^rietor  and  the  women  who  visited 
the  place,  when  they  entered  and  left  it  and 
the  frequency  of  their  visits.  No  less  than 
eight  reports  showing  in  detail  what  these 
officers  observed  were  placed  in  evidence. 
About  five  pages  of  the  record  are  filled  with 
this  testimony.  This  and  other  evidence  sup- 
plementing It  would  have  amply  Justified  the 
jury  in  finding  that  the  saloon  was  resorted 
to  by  disreputable  women  who  remained 
there  for  protracted  periods  of  time.  The 
nature  of  It  may  be  Inferred  from  that  which 
follows:  On  the  13th  day  of  February,  1916, 
at  about  the  hour  of  10:30  o'clock  In  the  even- 
ing, a  squad  of  police  ofilcera  raided  this 
saloon  and  arrested  the  defendant,  who  was 
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fOond  fbfere.  Wben  tte  police  entered  a  man 
was  playing  tbe  piano  and  another  man  was 
singing.  There  was  a  crowd  of  40  or  60  men 
In  the  front  room,  and  60  or  70  persons  were 
In  tbe  rear  room.  Nine  of  these  were  women. 
The  women  were  all  seated  at  tables,  and 
there  was  a  ^ss  of  beer  or  liquor  on  the 
table  before  them,  with  two  exceptions.  TSie 
defendant  was  constantly  In  the  saloon  while 
it  was  watched  by  the  police,  being  frequent- 
ly seen  and  obeerred  by  the  officers.  He  was 
also  found  there  when  tbe  raid  was  made. 
The  defendant  stated  that  he  did  not  care 
how  long  a  period  of  time  or  for  what  pur- 
poses the  women  remained  In  the  saloon,  un- 
less they  violated  a  certain  rule  of  the  house, 
whidi  was,  "No  smoking;  no  profanity." 
The  record  also  discloses  that  no  evidence  of 
any  kind  was  adduced  by  tbe  defendant  upon 
tbe  trial  of  the  case.  The  evidence  before 
the  jury  did  not  warrant  the  Instruction 
called  for  by  the  request  hereinbefore  stated. 
It  was  an  assumption  not  supported  by  the 
evidence,  and  was  too  favorable  to  the  ac- 
cused. If  given  as  requested.  It  would,  in 
effect,  have  withdrawn  from  the  consldera- 
tlou  of  tbe  Jury  imp<»tant  facts  proper  for 
them  to  consider.  The  saloon  of  the  defend- 
ant. Its  surroundings  and  customers,  certain- 
ly had  some  bearing  upon  the  guilt  or  iimo- 
cence  of  the  accused.  Without  going  further 
into  the  details  of  the  uncontradicted  evi- 
dence presented  by  tbe  state,  it  Is  sufficient 
to  say  that  it  Is  quite  certain  that  tbe  in- 
structioDs  requested  by  the  accused  were  not 
adapted  to  tlie  case  before  tbe  Jnry. 

[3,  4]  Error  is  assigned  to  that  passage  of 
the  charge  In  which  the  Judge  stated: 

"Now,  gentlemen,  it  is  for  yon  to  say  wheth- 
er tbe  fact  that  these  women  were  in  that  place 
for  the  length  of  time  that  has  been  testified  to 
here,  with  the  permission  and  consent  of  tbe  ac- 
cused, ToMn,  constituted  loitering  within  tbe 
law." 

We  are  not  called  upon  to  determine  wheth- 
er or  not  the  Jury  may  not  have  fairly  drawn 
tbe  Inference  that  these  women  were  loiter- 
ing from  the  fact  that  they  went  into  this 
saloon  and  remained  there  for  stated  peri- 
ods. That  Is  not  the  present  case.  The  re- 
marks of  tbe  conrt  Just  noticed  did  not  stand 
alone  upon  this  point  It  appears  from  the 
record  that  the  judge  had  Just  been  comment- 
iiig  upon  tbe  testimony  of  the  policemen  as  to 
tbe  general  duiracter  of  the  saloon,  its  sar- 
roondings,  location  of  the  bar,  tfnd  the  num- 
ber of  men  and  women  who  were  found  in 
tills  place  tbe  night  when  the  raid  was  made, 
and  what  they  were  d(dng  as  the  police  o£B- 
cers  entered  tbe  place.  It  also  appears  that 
almost  Immediately  following  the  instruc- 
tions now  In  question  the  Jury  were  told  that: 

"Now,  lettering,  to  loiter,  means  to  be  dilator;^, 
to  stand  idly  around,  to  spend  time  idly.  It  is 
for  you  to  say  whether  the  fact  of  these  women 

going  into  that  place  on  those  nights  and  being 
a  there  for  the  length  of  time  that  th^  were 
were  spending  their  time  idly  or  not.  If  they 


were  spending  their  time  idly,  they  were  loiter- 
ing; they  were  doing  what  the  law  says  means 
to  loiter,  to  spend  time  idly ;  and  it  is  for  yon 
to  say,  gentlemen,  you  are  the  judges  of  the  fact, 
whether  these  women,  going  in  there  on  those 
occasions  and  staying  there  the  length  of  time 
they  did,  were  loitering  or  not" 

The  word  "loitering"  is  In  common  use, 
Webster  deflnes  tbe  word: 

"To  be  slow  in  moving ;  to  delay ;  to  linger ; 
to  be  dilatory ;  to  spend  time  idly ;  to  saunter ; 
to  lag  behhad." 

Thus  it  appears  that  the  Jury  were  proper- 
ly instructed  as  to  what  constituted  "loiter- 
ing." It  was  tJien  left  for  th^m  to  determine 
as  a  question  of  fact  whether  or  not  tbe  wo- 
men were  "loitering"  within  tbe  definition 
which  had  been  given  them.  It  has  been  re- 
peatedly stated  by  this  court  that,  as  a  gen- 
eral rule,  detached  sentences  which  are  part 
of  a  charge  are  to  be  considered  in  connection 
with  tbe  context  and  with  the  instructions  as 
a  whole.  When  this  is  done  in  tbe  present 
case,  this  exception  is  without  merit  What 
has  been  stated  in  relation  to  this  assignment 
of  error  Is  also  applicable  to  the  third  rea- 
son of  appeal. 

[S]  Complaint  is  also  made  because  tbe 
conrt  below  stated  that  there  was  not  any 
evidence  as  to  what  these  women  were  doing 
after  they  went  inside  of  tbe  saloon.  This, 
as  we  have  seen,  was  clearly  a  misstatement 
of  the  evidence,  but  it  was  not  prejudicial  to 
the  accused.  This  objection  should  not  have 
come  from  the  party  whom  It  benefited.  It  is 
a  familiar  rule  that  a  party  cannot  object  to 
Instructions  which  are  more  favorable  than 
they  should  be,  although  erroneous. 

There  is  no  error. 

In  this  opinion  the  other  Judges  concurred 


STATE  V.  PAPE. 

(Supreme  Court  of  Errors  of  Connectlcat    Jan. 
18,  1816.) 

1.  Indictment  and  Infobmation  <S=»148  — 
Genxbal  Deitcbreb. 

A  general  demurrer  may  be  made  to  an  in- 
formation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  495;  Dec  Dig. 
<S=>148.] 

2.  Libel  and  Siandbb  ^=s146— Statutes— 
Nkwspapkbs  —  "Abusive"  —  "Indeceijt" 
— ^"PuBLicLT  Exhibit  ob  Distbibdte." 

That  newroapers  are  excepted  from  Oen. 
St  1902,  8  12S4,  dedaring  a  punishment  for 
any  one  who  shall  write  or  print  and  publicly 
exhibit  or  distribute,  or  who  shall  pubhcly  ex- 
hibit, post  up,  or  advertise,  any  offensive,  in- 
decent, or  abusive  matter,  concerning  any  per- 
son, is  not  indicated  by  the  words  "publidy  ex- 
hibit or  distribute,"  or  by  the  fact  that  the 
words  "libelous"  and  "obscene"  in  the  original 
statute  (Laws  1866,  c.  86)  were  omitted  in  revi- 
sion, "abusive"  and  "indecent"  being  general 
terms  which  include  all  vituperative,  scurrilous, 
insulting,  gross,  vile,  impure,  and  obscene  lan- 
guage; and  these  terms  may  well  have  been 
thought  to  include'  the  whole  rtuage  of  defama- 
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toi7  language,  and  bo  to  have  made  it  onnec- 
easary  to  continue  the  word  "libelouB." 

[Ed.  Note. — For  other  cases,  see  Iilbel  and 
Slander,  Cent  IMg.  |  406;  Dec.  Dig.  <S=3l46. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indecent;    Abuse.] 

3.  Libel  and  Si.ander  ^=3146— Abusivb  Ab- 
ncLE. 

If  untrue,  a  newspaper  article,  charging 
that  a  state  Senator  before  election  pledged 
himself  to  high  ideals,  and  after  election  trad- 
ed them,  his  constituents'  interests  and  wishes 
and  his  own  soul  in  order  to  secure  an  office 
through  the  liCgislature,  and  in  support  of  his 
position  read  to  the  Senate  a  report,  known 
to  him  to  be  untrue,  is  at  least  abusive,  with- 
in Gen.  St.  1002,  §  1284,  declaring  a  punish- 
ment tor  printing  and  publicly  exhibiting  of- 
fensive, indecent,  or  abusive  matter  concerning 
any  person. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  |  406 ;   Dec.  Dig.  «s»146.J 

4.  CONBTITUTIONAI,  lAw  «=>90— "lOtBKBTT  OF 

Speech  and  Pbess." 

The  constitutional  guaranty  of  free  speech 
and  press  is  not  contravened  by  Gen.  St.  1902, 
§  1284,  as  to  publishing  offensive,  indecent,  or 
abusive  matter,  the  truui  being  a  defense;  and 
"liberty  of  speech  and  of  the  press"  not  being 
license,  nor  lawlessness,  but  the  right  to  fairly 
criticize  and  comment 

[Ed.  Note.— For  other  cases,  see  Constitution- 
aTLaw,  Cent  Dig.  {  172 ;   Dec.  Dig.  «=390. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  liberty  of  Speech  and 
the  Press.] 

6.  Libel   and    Slander    4=9162— Statotobt 

OlTENSE— iNrOBIiLATI  O  N . 

Publication  of  the  defamatory  matter  con- 
stituting the  crime,  under  Gen.  St.  1902,  {  1284, 
the  information  need  not  show  the  occasion 
did  not  give  accused  right  to  comment,  tliis 
being  a  matter  of  defense,  but,  where  it  does 
show  such  an  occasion,  it  must  allege  malice, 
or  facts  which  are  its  equivalent ;  the  state  hav- 
ing the  harden  of  proving  the  occarion  was 
abused. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  417,  41d-424,  420,  427 ; 
Dec.  Dig.  «=>162^ 

Appeal  from  District  Court  of  Waterbury ; 
Isaac  Wolfe,  Acting  Judge. 

Demurrer  to  information  against  William 
J.  Pape  was  sustained,  and  a  judgment  of  not 
guilty  entered,  and  the  State  appeals.  Re- 
versed and  remanded. 

Leonard  J.  Nickerson,  of  Cornwall,  and 
Edward  B.  Relley,  of  Waterbury,  for  the 
State.  Nathaniel  R.  Bronson  and  Lawrence 
L.  Lewis,  both  of  Waterbury,  for  appellee. 

WHEELBR,  J.  The  information  charges 
In  two  counts  that  the  accused  did  unlawful- 
ly write,  print,  and  publicly  exhibit  and  dis- 
tribute in  a  newspaper  certain  offensive,  in- 
decent, and  abusive  matter  concerning  a  Mr. 
Peasley,  which  it  quotes  at  length. 

The  offense  is  charged  In  the  language  of 
General  Statutes,  J  1284. 

[1  ]  The  accused  demurred  generally  to  the 
information,  the  demurrer  was  sustained,  and 
judgment  entered  In  favor  of  the  accused. 
The  state  Claims  the  demurrer  should  have 
been  ovonniled  because  (1)  not  iqteclflc    We 


think  the  general  demurrer  as  filed  accords 
with  our  practice  in  criminal  causes.  And 
because  (2)  the  information  does  charge  a 
crime,  and'  properly  charge  it. 

The  accused  supports  the  decision  upon  the 
demurrer  mainly  upon  three  grounds:  (1> 
That  the  clause  of  section  1284,  upon  whidi 
the  information  is  based,  does  not  apply  to 
newspapers ;  (2)  that  the  articles  qnoted  are 
not  within  the  legal  definition  of  the  terms  as 
used  in  this  danse ;  (3)  that  this  clause  pur- 
porting to  charge  a  crime  is  in  contravention 
of  our  constitutional  guaranties  of  liberty 
of  speech  and  of  the  press  and  of  the  right 
to  defend  by  proving  the  truth  of  the  pub- 
lication. We  will  consider  these  grounds  in 
the  order  made. 

[2]  1.  The  statute  upon  which  the  Informa- 
tion is  based  was  enacted  in  1866  (diapter 
86).  It  created  it  a  crime  for  one  to  "write 
or  print,  and  publicly  exhibit,  or  caoae  to  be 
exhibited,  or  distribute,  or  cause  to  be  dis- 
tributed, any  indecent,  libelous  or  obscene 
and  abusive  matter,  of  or  concerning  any 
person  or  persons."  The  history  of  this  act 
lends  no  support  to  the  claim  that  news- 
papers are  excepted  from  its  provisions.  It 
was  re-enacted  in  the  Revision  of  1866.  In 
the  Revision  of  1875,  It  was  incorporated  in 
shortened  form  in  the  breach  of  the  peace 
statute.  The  revisers  made  this  act  a  pert  of 
the  breach  of  peace  statute,  we  presume, 
having  in  mind  that  libel  was  originally 
made  punishable  as  a  misdemeanor  on  the 
ground  that  such  a  publication  had  a  ten- 
dency to  disturb  the  public  peace.  1  Hawk. 
P.  0.  (8th  Ed.)  642,  J  8;  State  v.  Avery,  7 
Conn.  266,  18  Am.  Dec.  105. 

The  words  "libelous"  and  "obscene"  are 
omitted  in  this  Revision  from  the  classes  of 
defamatory  matter  named  in  the  statute. 
These  omissions  were,  It  seems  most  likely, 
made  through  a  desire  to  avoid  superfluous 
matter.  "Indecent"  includes  "obscene."  As 
the  avoidance  of  surplusage  was  the  obvious 
purpose  of  dropping  "obscene,"  it  is  highly 
probable  that  its  associated  word,  "libelous," 
was  dropped  for  a  Uke  reason.  "Abusive" 
and  "indecent"  are  general  terms  which  in- 
clude all  vituperative,  scurrilous,  insulting, 
gross,  vile.  Impure,  and  obscene  language. 
These  terms  may  well  have  been  thought  to 
include  the  whole  range  of  defamatory  lan- 
guage, and  so  to  have  made  it  unnecessary 
to  continue  the  word  "libelous."  This  seems 
a  more  reasonable  view  than  that  the  omis- 
sion was  intended  to  eliminate  criminal  libel 
as  applied  to  newspapers.  This  argument  Is 
made  In  forgetfulness  that  the  law  makes  no 
distinction  between  the  Ubel  by  the  news- 
paper and  the  individual.  "Libelous"  refers 
to  all  libelous  matter,  and  lAalnly  abusive 
and  indecent  matter  may  be  libelous  matter. 
Later,  there  was  added  to  this  statute,  as 
appears  In  Revision  1888,  t  1509,  the  words, 
"or  who  shall  publicly  exhibit,  post  ap»  or 
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advertise  any  offenslTe  •  •  •  matter." 
And  with  these  additions  and  omissions  the 
crime  created  by  the  act  of  1866  stands.  We 
And  nothing  in  the  act  or  in  its  history  which 
ooontenanoes  the  claim  that  newspaper  libels 
are  excluded  from  the  clause  of  the  section 
of  the  statute  we  are  considering.  The  terms 
of  this  clause  of  the  statute,  In  their  natural 
meaning,  include  erery  one  who  commits  the 
offense  charged.  The  terms  of  this  clause 
suggest  no  exertion.  Dnless  the  Intention  to 
exclude  a  class  from  the  operation  of  a  gen- 
eral statute  Is  manifest  from  its  terms,  or 
its  necessary  Implications,  It  cannot  be  found. 

It  is  said  the  common-law  crime  of  Ubel 
is  adequate  to  protect  against  any  form  of 
criminal  defamation.  If  this  be  granted,  it 
could  not  prevent  the  General  Assembly  cre- 
ating a  utatatory  crime  of  libel,  or  a  stat- 
atory  crime,  punishing  the  i«intlng  or  writ- 
ing and  publication  of  defkunatory  matter; 
or  from  dtianglng  the  form  of  the  crime  of 
libel  by  enlarging  its  scope,  or  lessening  its 
sphere,  or  by  increasing  or  diminishing  Its 
penalties,  or  by  incorporating  this  crime  in  a 
statute  covering  othei!  crimes.  It  is  Insisted 
that  the  General  Assembly  did  not  Intend  to 
make  it  an  oSense  to  print  and  publish  in  a 
newspaper  any  offensive,  indecent,  or  abusive 
matter  regardless  of  the  occasion  of  its  pub- 
lication, or  of  its  truth,  or  of  its  innocent 
purpose.  We  fully  agree  with  the  counsel 
tar  the  accused  that  a  statute  acoompllshing 
ends  such  as  these  would  violate  our  con- 
stitutional guaranties  of  liberty  of  speech 
and  of  the  press.  And  we  are  further  of  the 
opinion  that  it  would  then  be  subversive  of 
those  principles  of  the  common  law  which 
control  and  govern  the  writing  or  printing 
and  publication  of  all  defamatory  matter. 
Later  on  we  shall  endeavor  to  show  that 
this  clause  of  the  statute  does  not  lead  to 
snch  ends,  and  Is  not  unconstitutional.  But 
if  we  thought  otherwise,  we  could  not  write 
into  the  statute  an  exception  In  the  interest 
of  newspapers,  and,  until  this  had  been  done, 
the  statute  could  not  be  read  other  than  as 
applying  to  all  persons  and  all  classes.  We 
cannot  see  the  force  of  the  suggestion  that 
the  words  "publicly  exhibit  or  distribute"  in- 
dicate an  intention  to  punish  only  the  public 
exhibition  by  way  of  pamphlet,  poster,  or 
other  like  printing  matter  of  the  kind  desig- 
nated in  the  statute.  The  language  used  is 
not  capable  of  such  a  restricted  construction, 
and  nothing  in  the  history  of  the  act  tends  to 
aid  tills  view. 

[S]  2.  The  newspaper  articles  criticize  the 
pnbUc  conduct  of  a  state  Senator.  The  criti- 
cism is  severe,  extremely  caustic,  and  some- 
what Ironical,  and  the  articles  plainly  violate 
the  canons  of  good  taste.  They  represent 
tliat  the  Smator,  on  the  night  of  his  nomina- 
Uaa,  gtatea  tbat: 

"If  elected,  I  shall  have  no  ax  to  grind  and 
BO  selfish  interests  to  serve.  All  that  I  can 
gain  from  the  office  of  Senator  is  the  personal 
satisfaction  that  will  come  to  me  from  having 
lendereO  fidthfnl  and  efficient  public  service." 


And,  despHe  this  pledge,  he  bad  sold  out 
his  constituents  and  traded  their  wishes  and 
Interests  and  his  own  soul  for  an  office.  In 
short,  the  charge  is  that  this  public  officer 
pledged  himself  to  high  Ideals  before  election, 
and  after  the  election  traded  them,  his  con- 
stituents'  Interests  and  wishes  and  his  own 
soul,  in  order  to  secure  an  office  through 
the  General  Assembly,  of  which  he  was  a 
part.  And  one  of  the  articles  charges  that 
the  Senator,  in  support  or  Justiflcatlon  of  his 
position  In  this  matter,  read  to  the  Senate 
an  untrue  report  which  be  himself  knew 
to  be  false. 

These  are  charges  of  corrupt  conduct  in  a 
specific  matter,  of  gross  breaches  of  public 
duty.  They  are  not  expressions  of  opinion, 
but  rather  assertions  of  facts.  If  untrue, 
they  passed  the  boundary  of  fair  criticism 
and  were  abusive  and  offensive,  even  to  the 
point  of  being  scurrilous.  The  right  and  duty 
of  the  press  to  give  to  the  public  informa- 
tion regarding  the  public  conduct  of  a  pub- 
lic officer  is  recognized  by  our  law,  and  on 
another  occasion  we  said  the  free  and  fear- 
less performance  of  that  duty  will  be  pro- 
tected by  the  court;  but  the  very  nature  of 
this  duty  implies  good  faith.  That  means 
that  the  occasion  for  comment  must  not  be 
used  to  circulate  false  and  defamatory  mat- 
ter, nor  be  made  an  opportunity  for  the  grat- 
ification of  personal  antagonism  or  malice. 
Fair  criticism  by  the  press  is  one  of  the 
strongest  agencies  which  free  government 
knows  for  keeping  the  public  service  honest 
and  capable,  and  Its  officials  faithful  and 
honorable.  Its  right  of  criticism  must  not 
be  hampered.  When  it  descends  to  defama- 
tion through  improper  and  unjustifiable  mo- 
tives, its  language  may  be  susceptible  of 
other  characterization,  but  it  can  never  esr 
cape  that  of  being  abusive. 

[4,  6]  3.  Is  this  clause  of  this  statute  un- 
constitutional? 

Until  the  passage  of  the  act  of  1865,  the 
offense  of  publishing  defamatory  matter  was 
confined  to  the  common-law  crime  of  Ubel. 
As  we  have  before  said,  the  General  Assem- 
bly may  create  the  statutory  offense  of  Jlbel, 
or  an  offense  against  the  publication  of  de- 
famatory matter.  And  it  may  eliminate, 
from  the  crime  it  creates,  the  element  of  mal- 
ice, essential  to  the  common-law  crime  of 
Ubel.  The  General  Assembly  cannot  curtail 
the  liberty  of  speech  or  of  the  press  guaran- 
teed as  it  is  by  our  Constitution.  And  be- 
fore our  Constitution,  this  right  was  imbed- 
ded in  our  common  law.  As  a  consequence, 
free  and  fair  criticism  on  any  subject  reason- 
ably open  to  pubUc  discussion  is  not  defama- 
tion and  Is  not  libelous.  And  this,  too,  is  a 
principle  of  the  common  taw.  CampbeU  v. 
Spottiswoode,  3  Best  &  S.  Q.  B.,  113  Bng. 
Com.  Law,  774 ;  Pollock  on  Torts,  266.  Lib- 
erty of  speech  and  of  the  press  is  not  U- 
cense,  not  lawlessness,  but  the  right  to  fairly 
criticize  and  comment.    The  oocasion  which 
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gives  one  the  right  to  comment  Is  unfortn- 
nately  called  In  our  law  an  occasion  of  priv- 
ilege; on  the  contrary,  it  Is  one  of  right 
The  truth  In  all  criminal  actions  of  libel  Is 
by  our  Constitution  made  a  defense.  '  The 
common  law  made  It  a  defense  In  actions  of 
defamation  prior  to  the  Constitution.  It  fol- 
lows that,  however  disparaging  criticism  of 
a  public  man  may  be,  if  It  be  true  It  will  not 
be  libelous,  but  If  It  be  false  In  Its  facts  It 
cannot  be  justified,  even  If  the  publisher  be- 
lieve the  charge  made  to  be  true  and, has 
reasonable  ground  so  to  believe.  Burt  v.  Ad- 
vertiser Newspaper  Co.,  154  Mass.  245,  28  N. 
B.  1,  13  L.  E.  A.  97 ;  Com.  v.  Pratt,  208  Mass. 
659,  95  N.  H.  105 ;    PoUock  on  Torts,  p.  262. 

The  language  which  falls  within  the  stat- 
utory penalty  prescribed  by  section  1284  is 
defamatory  language,  covering,  if  not  the 
whole,  at  least  a  very  great  part,  of  the  entire 
field  of  defamatory  matter  and  falling  within 
the  term  known  to  the  law  as  libelous.  The 
body  of  common-law  principals  which  has 
grown  up  around  the  action  in  the  prosecu- 
tion of  or  the  redress  of  a  libel  are  principles 
and  procedure  which  must  govern  all  prosecu- 
tions and  complaints  for  writing,  printing, 
and  .publishing  defamatory  matter.  They 
should  control,  so  far  as  applicable,  this  pros- 
ecution. In  a  prosecution  for  libel,  malice  Is 
a  necessary  allegation  and  element  in  the 
proof.  But  the  malice  Is  presumed  from  the 
publication,  and  the  presumption  stands  as 
proof.  Dnder  1284,  the  publication  of  the 
defamatory  matter  constitutes  the  crime. 
The  practical  difference  between  these  crimes 
is  that,  in  the  common-law  crime,  libel,  the 
proof  is  helped  out  by  the  presumption  of  the 
law,  while,  In  the  crime  under  this  statute, 
prima  fade  proof  of  malice  is  not  required. 

We  have  seen,  the  publication  of  matter 
otherwise  defamatory  by  one  under  circum- 
stances which  give  him  the  right  to  comment, 
and  wlilcb  he  has  made  without  an  abuse  of 
that  right.  Is  no  libel.  And  so  a  similar  pub- 
lication of  the  defamatory  matter  specified  In 
the  statutory  terms  as  abusive,  offensive,  or 
Indecent,  does  not  constitute  a  crime,  for  the 
publisher  has  done  in  a  proper  way  no  more 
than  he  had  a  right  to  do.  The  occasion 
gave  him  the  right  to  comment.  The  prose- 
cutor need  not  allege  in  the  Information  the 
circumstances  surrounding  the  publication  In 
order  to  show  that  the  occasion  was  not  one 
of  privilege.  That  burden  is  on  the  accused. 
And  so,  in  a  prosecution  under  1284,  It  Is  not 
Incumbent  upon  the  state  to  allege  or  prove 
that  the  occasion  did  not  give  the  accused 
the  right  to  comment  That  burden  was  up- 
on him.  In  the  prosecution  of  a  libel,  when 
It  appears  that  the  accused  has  passed  the 
boimds  of  fair  comment,  his  published  criti- 
cism becomes  malicious,  and  his  constitution- 
al right  of  free  speech  and  press  will  not  pro- 
tect him  from  the  consequences  of  his  offense. 
So,  In  a  case  under  the  statute,  when  It  ap- 
pears In  allegation  or  proof  that  the  occasion 


for  fair  comment  has  heen  abused,  the  con- 
stitutional right  of  free  speech  and  press  will 
not  save  the  accused  from  the  penaltj'  of  his 
crime.  In  each  case,  when  the  occasion  gave 
the  accused  the  right  of  free  comment  the 
burden  was  cast  upon  the  state  to  prove  that 
the  occasion  had  been  abused  and  tliat  the 
words  were  spoken,  written,  or  printed  from 
an  Improper  or  unjustifiable  motive ;  that  Is, 
maliciously.  The  state  may  prove  that  the 
publication  was  malicious  by  extrinsic  evi- 
dence, or  from  the  article  ItseU.  Crompton, 
J.,  In  Campbell  v.  Spotlswoode,  8  Best  &.  S. 
Q.  B.,  113  Eng.  Com.  Law,  774 ;  Flanagan  v. 
McLane,  87  Conn.  220,  87  Atl.  727,  88  Atl.  96. 

In  this  case,  the  state  set  forth  that  the 
articles  were  published  In  a  newspaper, 
therefore  the  occasion  gave  the  right  to  fairly 
comment  upon  the  public  conduct  of  Sen. 
Peasley,  and,  in  order  to  convict  It  must 
show  that  this  occasion  was  abused ;  that  la, 
that  the  articles  were  published  In  malice. 
Unless  the  Information  contains  an  allegation 
of  malice,  or  facts  which  are  its  equivalent, 
the  state  has  failed  to  set  forth  a  case.  Aa 
we  examine  these  articles,  we  think  upoa 
their  face  they  are  so  clearly  abusive  and  of- 
fensive that,  on  proof  of  their  publication  and 
in  the  absence  of  proof  of  their  truth  or  other 
evidence  of  good  faith,  a  jury  would  be  Jus- 
tified in  finding  that  they  were  published 
from  an  Improper  and  unjustifiable  motive. 

Under  these  circumstances,  we  are  of  the 
opinion  the  demurrer  to  the  information 
should'  have  been  overruled. 

There  Is  error,  the  Judgment  Is  reversed, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law.  The  other  Judges  con- 
curred. 

SHEFFIELD  v.  BEOBIWITH. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 

13.  1916.) 

1.  Trial  <S=»2{)— Observation  of  Coubt  on 
Evidence. 

For  the  court  to  say,  relative  to  proffered 
evidence,  "You  m^  put  it  in  if  you  think  you 
are  helping  your  client's  case,"  if  intended  as  an 
observation  on  the  evidence,  is  well  within  its 
authority,  under  Gen.  St.  1902,  f  753,  to  sub- 
mit questions  of  fact  to  the  jury,  with  such  ob- 
servations on  the  evidence,  for  their  informa- 
tion, as  it  may  think  proper,  without  direction 
how  they  shall  find  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §f  8fr-83,  508;   Dec.  Dig.  «=>29.J 

2.  Appeal  and  Erbob  ®=3l064  —  Habicless 
Ebbo»— Instbuotions. 

Any  error  in  instructing,  in  an  action  for 
alienation  of  a  wife's  affection,  that  there  was  no 
proof  of  plaintiff  having  committed  adultery,  a« 
defendant  attempted  to  show  in  mitigation  of 
damages,  was  harmless,  he  having  the  l)enefit  ot 
the  material  fact  that  plaintiff's  wife  believed 
positively  that  plaintiff  had  been  unfaithful,  and 
defendant  being  entitled  only  to  the  benefit  of 
the  effect  of  her  belief,  whether  right  or  wrongf, 
on  her  love  and  affection  for,  and  her  relatioDB 
with,  her  husband. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  4219, 4221-4224;  Dec  Dig. 
«=»1064.] 
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8.  TuAi.  «s9339  — yBBDiOT  — DiBBCinre  Rk- 

CORSIDEBATION— INADBQCATE  DaUAGKS. 

A  complete  alienation  of  affections,  resalt- 
in^  in  totail  deprivation  of  the  wife's  society, 
being  shown,  for  which  $100  is  inadequate  dam- 
ages, it  is  not  error  for  the  court,  on  a  verdict 
for  that  amoant  being  returned,  to  refuae  to  ac- 
cept it,  and  direct  the  jury  to  retire  and  recon- 
sider it,  with  a  statement  that  a  plaintiff  is  de- 
prived of  justice,  unless,  having  proved  his  case, 
the  jar;  rive  him  adequate  damages  to  compen- 
sate him  for  his  injnry. 

[Kd.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  SS  791-794 ;   Dec.  Dig.  <S=>339.] 

Appeal  from  Superior  Court,  New  London 
County ;  William  L.  Bennett,  Judge. 

Action  by  Luclen  M.  She£Seld  against  Alva 
G.  Beckwlth,  for  alienation  of  wife's  affec- 
tions. From  a  Judgment  on  a  verdict  for 
plaintiff,  defendant  appeals.     AfiBrmed. 

Abti  P.  Tanner  and  Gelorge  G.  Morgan, 
botb  of  New  London,  for  appellant.  Rolltn 
U.  Tyler,  of  TylerylUe,  and  Caayton  B. 
Smith,  of  New  London,  fOr  appellee. 

BEAOH,  3.  Ttie  complaint  Is  in  two 
connts,  one  charging  seduction  and  criminal 
conversation,  and  the  other  alienation  of 
affections.  The  jury  found  for  the  defendant 
on  the  first  count  and  for  the  plaintiff  on 
the  second  count,  assessing  the  damages  at 
$1,750. 

[1]  In  the  course  of  the  trial  the  plalntltPs 
wife,  being  examined  in  reference  to  her  re- 
lations with  her  husband  before  the  alleged 
alienation,  was  asked: 

"Now  subsequently  to  this  time  were  reports 
coining  to  yon  of  his  relations  with  still  other 
wiMnen?" 

The  question  was  at  first  excluded,  but 
after  some  discussion  the  court  said: 

"You  may  put  it  in  if  you  think  yon  are  help- 
ing your  client's  case." 

Tbia  remark  of  the  court  Is  challenged  as 
erroneous  because  it  tended  to  weaken  the 
evidential  value  of  the  answer.  If  we  should 
assume  that  this  remark  was  Intended  as 
an  observation  on  the  evidence,  it  was  well 
within  the  statutory  province  of  the  court. 
General  Statutes,  {  753;  Scholfleld  Gear  & 
Pnlley  Oo.  v.  Scholfield,  71  Conn.  1,  13,  40 
Atl.  1046;  State  v.  Fetterer,  6S  Conn.  287, 
291,  32  Atl.  384;  Wheeler  t.  Thomas,  67 
Conn.  577,  580,  35  Atl.  499. 

[2]  The  defendant  attempted  to  prove, 
among  other  things,  in  mitigation  of  damages 
that  the  plaintiff  bad  committed  adultery 
in  1909,  and  for  that  purpose  the  plaintiff's 
wife  testified  that  plaintiff  admitted  contract- 
ing a  venereal  disease  while  on  a  trip  to 
Boston,  but  claimed  to  have  contracted  it 
by  drinking  after  somebody.  In  respect  to 
tbis  matter  the  court  charged  the  Jury  as 
f<dlows: 

"I  have  heard  counsel  here  allege  it  was  prov- 
en to  yon  that  Mr.  Sheffield  had  committed 
adoltery  in  1909.  I  fail  to  see  how  that  has 
been  proven  before  you.  The^  have  produced  a 
bottle  of  medicine  as  some  evidence  he  had  dis- 
ease, but  they  have  not  shown  that  the  disease 


could  not  have  beoi  contracted  innocently  by 
him  b]r  contact  or  in  traveling,  as  they  say  he 
said  with  drinking,  from  some  one  who  did  have 
this  contagions  disease;  and  it  should  be  shown 
to  jTou,  if  yon  find  he  bad  It,  that  it  was  neces- 
sarily the  consequence  of  connection  with  a 
woman,  and  that  it  might  not  have  been  taken  in 
some  other  way.  So  I  say  I  think  the  proof 
is  not  here  that  he  committed  adultery.  How- 
ever that  may  be,  of  course,  as  I  have  said,  you 
have  to  find  out  what  that  society  and  affection 
was  which  he  says  he  lost,  and  so  bring  in  your 
damages  accordingly." 

The  defendant  excepts  to  this  part  of  the 
charge  as  erroneous  because  it  is  contrary 
to  the  generally  accepted  rule  that  a  ve- 
nereal disease,  contracted  by  the  husband 
while  away  from  his  wife.  Is  in  dvil  actions 
prima  fltde  evidence  of  adultery.  Green- 
leaf  on  Evidence  (16th  Ed.)  |  44 ;  2  Bishop 
on  Marriage,  Divorce,  and  Separation,  §  1393. 
1  Wlgmore  on  Evidence,  {  168.  Assuming 
that  the  Jury  were  instructed  by  the  remarks 
objected  to,  that  they  could  not  find  the 
plaintiff  guilty  of  adultery  in  1909,  we  do 
not  think  that  any  harmful  error  was  com- 
mitted. From  the  fragments  of  her  testi- 
mony in  the  record  it  appears  that  the  plain- 
tiff's wife,  although  she  believed  in  1909  that 
he  had  committed  adultery,  continued  to  live 
with  him  as  her  husband  until  April,  1913, 
more  than  three  years  after  the  supposed 
offense,  because  she  had  forgiven  him  "to 
a  certain  extent."  The  fact  of  adultery  as 
a  mitigating  circumstance  was  material  in 
this  case  only  in  so  far  as  it  tended  to  prove 
the  defendant's  claim  that  the  wife  had  ceas- 
ed to  have  any  love  or  affection  for  the  plain- 
tiff long  before  the  alleged  acts  of  the  de- 
fendant. The  defendant  was  doubtless  en- 
titled to  show  what  were  the  actual  relations 
between  the  plaintiff  and  his-  wife ;  but  was 
It  material  in  this  case  that  the  defendant, 
who  had  afterwards  alienated  the  wife's  af- 
fections, should  be  permitted,  in  mitigation 
of  damages,  to  resurrect  an  act  of  adultery 
which  on  the  wife's  admissions  bad  been 
condoned  and  followed  by  three  years  of 
married  life?  As  an  offense  against  the  mar- 
ital relation  it  had  been  wl{^d  out  of  ex- 
istence by  the  wife's  condonation;  and, 
although  its  consequences'  might  neverthe- 
less persist  so  as  to  diminish  the  degree  of 
the  wife's  affection  for  her  husband,  it 
strikes  us  that  the  defendant  has  had  the 
full  benefit  of  that  possibility  on  the  wife's 
testimony  that  she  believed  at  the  time  that 
her  husband  was  unfaithful.  Her  belief 
was  positive  on  that  point,  for  she  says  that 
she  knew  from  the  fact  of  his  condition  that 
he  must  have  been  unfaithful.  If  that  is 
80,  the  effect  of  the  supposed  adultery  on 
her  love  and  affection  for  her  husband  was 
complete.  She  having  testified  to  that  be- 
lief, the  material  question  In  th&  case  was 
not  whether  her  belief  was  well  founded  iq 
fact,  but  what  was  its  effect  on  her  relations 
with  her  husband  as  they  existed  before  the 
defendant  committed  any   wrong.     If  her 
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telief  was  entirely  imfounded  in  fact,  tbe 
defendant  would  still  be  entitled  to  the  ben- 
efit of  its  actual  effect  on  the  marital  rela- 
tion as  tlien  existing;  and,  even  if  it  were 
well  founded,  the  defendant  could  take  no 
benefit  of  the  fact  of  adultery  except  to  the 
extent — ^if  at  all — that  it  actually  affected 
the  marital  relation.  It  is  quite  apparent 
in  this  case  that  the  relations  between  the 
husband  and  wife  were  fully  testified  to  by 
the  wife,  who  was  attempting  to  justify  her 
conduct,  and  we  think  the  Instruction  com- 
plained of  was  harmless. 

[3]  The  remaining  assignment  of  error  is 
based  on  the  action  of  the  court  in  returning 
the  Jury  to  a  second  consideration  of  the 
question  of  damages.  The  jury  brought  in 
a  verdict  of  $100  damages  against  the  de- 
fendant on  the  second  court,  which  the  court 
declined  to  accept,  saying: 

"Gentlemen  of  the  jury,  you  have  brought  in  a 
plaintiflTB  verdict  upon  the  second  count  for 
$100.  The  court  agrees  with  yon  as  to  the  first 
part  of  that  verdict;  that  is,  that  it  is  in  favor 
of  the  plaintiff.  Under  the  evidence  the  court  is 
unable  to  see  how  you  could  have  brought  in  any 
other  verdict.  But  it  is  not  only  your  duty  to 
decide  the  case  correctly  in  that  respect,  but  it 
is  equally  your  duty,  having  found  that  this 
wrong  was  committed  by  the  defendant  to  the 
plaintiff,  to  award  just  damages;  and  just  dam- 
flges  means  adequate  damages.  A  plaintiff  com- 
ing into  tliis  court  is  deprived  of  justice  unless, 
having  proved  his  case,  the  jury  give  him  ade- 
quate damages  to  compensate  him  for  bis  injury. 
Now,  I  shall  not  accept  this  verdict,  but  you 
may  retire  to  the  jury  room  and  reconsider  it" 

There  was  nothing  erroneous  in  the  court's 
action  or  language.  The  alienation  In  this 
cas«  was  complete,  and  resulted  in  the  total 
deprivation  of  the  wife's  society,  continued 
down  to  the  date  of  the  trial.  One  hundred 
dollars  is  not  adequate  damages  for  the  com- 
plete and  continuing  loss  of  the  wife's  con- 
sortium, to  say  nothing  of  the  husband's 
mental  suffering  and  humiliation.  Scbolfleld 
Gear  &  Pulley  Co.  v.  Scholfleld,  71  Conn.  1, 
40  Atl.  1046,  Is  not  in  point,  for  the  court 
did  not  in  this  case  name  any  sum  below 
which  the  ju»y  ought  not  to  go  in  estimating 
the  damages.  .  The  final  verdict  of  $1,760  re- 
flects nothing  bat  the  jnry's  estimate  of  ade- 
quate damages. 

There  is  no  error.  The  other  Judges  con- 
curred. 


WHITE  T.  BOARD  OF  STTP'RS  OP  BLBO- 

TION  OF  MONTGOMERY  CX3UNTT 

et  al.    (No.  108.) 

(Court  of  Appeals  of  Maryland.    Oct.  21, 

Dec  2,  1915.) 

Mandamus  ®=374— To  Sufebvisobs  or  Elbo- 

TIONS — CONTBOLLINO     DiSCBKTION. 

The  supervisors  of  elections  in  passing  on 
and  deciding  whether  ballots  contested  shall  be 
rejected  or  counted,  as  required  by  Code  Pub. 
Civ.  Laws,  art.  33,  g  109B,  on  appeal  from  and 
review  of  the  decision  of  judges  of  primary  elec- 
tion, are  called  on  to  exercise  judgment  and  dis- 
cretion,  so  that,   having  done  so,  their  action 


as  to  counting  or  rejecting  ballots  cannot  tM 
controlled  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  »  USO-IBT;   Dec.  IMg.  «=»74.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Hammond  Umer  and  Glenn  H. 
Worthington,  Judges. 

Mandamus  by  J.  Furr  White  against  Phil- 
ip D.  Laird  and  others.  Supervisors  of  Mont- 
gomery County.  From  an  order  sustainlnfT 
demurrer  to  and  dismissing  the  petition,  pe- 
titioner appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  and 
STOCKBRIDGE,  JJ. 

T.  Howard  Duckett,  of  Washington,  D.  C. 
(Marion  Duckett,  of  Washington,  D.  C,  on 
the  brief),  for  appellant  Charles  W.  Pretty- 
man  and  l^omas  Dawson,  both  of  Rockrille 
(Talbott  &  Prettyman,  of  Rockville,  and  J- 
Dawson  Williams,  of  Washington,  D.  C  on 
the  brief),  for  appellees. 

PER  CURIAM.  The  appeal  in  the  above- 
entitled  cause  coming  on  to  be  heard;  and 
the  same  liaving  I>een  argued  and  submitted 
by  the  counsel  for  the  ree^iective  parties;  and 
this  court  being  of  opinion  that  tlie  super- 
visors of  election  of  Montgomery  county  act- 
ed in  the  discharge  of  the  powers  conferred 
on  them  by  statute ;  and  there  being  no  suf- 
ficient reason  shown  in  this  record  to  justify 
the  court  in  interfering  with  the  exercise 
of  the  judgment  and  discretion  reposed  In  the 
supervisors  of  election  of  said  county,  by 
statute,  as  will  be  more  fully  set  forth  in  an 
opinion  hereafter  to  be  filed:  It  is  by  tlie 
Court  of  Appeals  of  Maryland,  this  21st  day 
of  October,  1915,  ordered  that  the  order  <a 
the  circuit  court  for  Montgomery  county, 
passed  on  the  13th  day  of  October,  1915,  dis- 
missing the  petition  for  a  mandamus,  be  and 
the  same  is  hereby  affirmed. 

Order  affirmed,  with  costs  to  the  appellees. 

BOYD,  O.  J.  The  appellant  and  the  ap- 
pellee Philip  D.  Laird  were  candidates  for 
nomination  for  the  House  of  Delegates  from 
Montgomery  county  on  the  Democratic  tlCk^ 
at  the  primary  election  held  in  tliat  county 
on  the  14th  of  September,  1915.  The  board 
of  canvassers  certified  that  tlie  appellant  re- 
ceived 1,946  votes  and  BIr.  Laird  1,955  votes ; 
three  other  candidates  harlng  more  votes 
than  they,  and  the  contest  being  between 
them  for  the  fourth  place,  as  that  county  was 
entitled  to  four  delegates.  The  appellant  fil- 
ed a  petition  vtdth  the  supervisors  of  elec- 
tions, asking  that  the  ballots  cast  be  recount- 
ed and  recanvassed,  and  on  September  24, 
1915,  the  supervisors,  sitting  for  the  purpose 
of  recounting  and  reviewing  said  ballots  and 
acting  under  section  199B  of  article  33  of 
the  Code,  proceeded  to  recount  and  recanvaas 
the  ballots  cast  at  said  primary  election  for 
the  appellant  and  the  appellee  Laird,  and 
they  determined  tliat  Mr.  Laird  had  a  major- 
ity of  three  votes.    The  appellant  filed  a  pe- 
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tltlon  for  a  mandanniB  to  compel  the  sttper- 
TlsoiB  of  elections  to  reject  120  ballots  whteh 
they  counted  and  to  count  4  which  they  re- 
jected, and  to  declare  the  result  of  the  elec- 
tion accordingly,  A  demurrer  was  filed  to 
the  answer  of  the  supervisors,  and  a  motion 
to  quash  part  and  a  demurrer  to  the  other 
parts  of  the  answer  of  Philip  D.  Laird  were 
filed.  In  the  answer  of  Mr.  Laird  there  was 
a  demurrer  to  the  petition,  questioning  the 
authority  of  the  court  to  grant  a  mandamus 
upon  the  case  stated  in  the  petition.  The 
lower  court  passed  an  order  sustaining  the 
d#nnrrer  of  Mr.  Laird  and  dismissing  the 
petition.  From  that  order  this  appeal  was 
taken. 

In  the  case  of  Foxwell  t.  Beck,  117  Md.  1, 
82  AtU  657,  it  was  decided  that  the  primary 
election  law  did  not  provide  for  a  contest 
over  a  nomination.  That  case  was  decided 
November  22,  1911,  and  by  an  act  approved 
January  10,  1912,  provision  was  made  for  an 
appeal  to  the  supervisors  of  elections,  and 
for  a  recanvaas  and  recount  of  the  Imllots 
cast  Section  160Y,  c.  2,  of  Laws  of  1912. 
being  199B  of  artlde  33  of  Code,  vol.  3. 

The  two  acts  of  the  supervisors  relied  on 
in  the  petition  as  the  ground  for  the  man- 
damus are:  (1)  That  the  supervisors  count- 
ed 120  ballots  (64  of  which  were  marked  for 
Lalid  and  66  for  White)  which  were  not 
marked  with  a  black  lead  pencil,  but  with  an 
Indelible  pencil;  and  (2)  that  they  rejected 
four  ballots  not  defective  upon  their  face, 
three  being  for  petitioner  and  the  other  blank 
as  to  them. 

The  lower  court  based  Its  order  on  the 
ground  that: 

"The  authority  conferred  by  the  law  upon  the 
board  of  supervisors  (or  conducting  and  deter- 
mining such  appeals  as  the  one  instituted  by 
the  present  petitioner  clearly  involves  the  ex- 
ercise of  Judgment,  and  is  consequently  not  a 
proper  subject  for  revision  or  regulation  in  a 
mandamus  proceeding." 

The  statute  (section  199B  of  article  33) 

gives: 

The  right  of  "appeal  from  and  review  of  the 
action  and  decision  of  the  judges  of  election 
in  counting  ballots  and  for  a  recanvoss  and  re- 
coont  of  the  ballots  cast,"  etc.,  and  the  super- 
viwra  are  "given  jurisdiction  and  power  to  hear 
and  determine  said  appeals;  to  review  and  cor- 
rect the  actios  of  the  judges  of  election  in  their 
respective  jurisdiction  and  to  recauvass,  recount 
and  certify  said  result  of  said  primary  election. 
And  for  aU  the  purposes  of  said  review,  recount, 
recanvass,  etc.,  the  said  supervisors  of  elections 
•nail  act  and  be  judges  of  election  for  counting 
Bald  ballots,  act^g  as  such  in  the  premises 
within  their  respective  geographical  jurisdic- 
tions." It  further  provides  that  the  supervisors 
nail  "produce  before  them  the  ballot  boxes,  re- 
turns, tally  sheets  and  paraphernalia  of  said 
election  and  shall  proceed  forthwith  in  a  sum- 
"jary  way  without  answer,  pleading  or  tech- 
ucaiity,  and  withont  requiring  any  evidence  to 
M  taken  or  proof  submitted,  to  review  the  ac- 
noDs  of  the  judges  of  elections  and  recount  the 
ballots  in  the  precinctis  named  in  said  petition," 
*tc.,  and  "said  review,  recount  and  recanvass 
•ball  be  had  with  all  possible  expedition  and 
aiqpatch  and  in  preference  to  all  other  business 
^oer  snch  mode  of  procedure  as  the  supervisors 
w  elecUona  shall  prescribe  by  means  of  tellers 


appointed  by  them  on  the  recommendation'  of 
and  with  equal  representation  to  the  opposing 
candidates.  The  said  supervisors  to  pass  upon 
and  decide  whether  any  ballot  contested  by  the 
tellers  for  either  side  shall  be  rejected  or 
counted." 

In  section  186  of  article  33  there  are  provi- 
sions governing  the  judges  of  elections  in  ref- 
erence to  the  count,  and  It  is  provided, 
amongst  other  things,  that: 

"The  intention,  so  far  as  the  same  may  be  as- 
certained from  each  ballot  itself,  shall,  in  the  ab- 
sence of  any  unlawful  or  fraudulent  mark  or 
device  thereon  or  enclosed  therewith  or  on  the 
envelope  containing  the  same,  prevail."  ' 

There  would  seem  to  be  no  room  to  doubt 
that  the  supervisors  are  called  upon  and  in- 
quired to  exercise  Judgment  and  discretion  in 
the  discharge  of  their  duties  and  act  In  at 
least  what  is  called  a  quasi  Judicial  capacity. 
Any  one  who  has  had  experience  in  contested 
elections  in  courts  knows  how  difiScult  It 
often  Is  to  determine  whether  a  particular 
ballot  shaU  or  shall  not  be  counted  under  ex- 
isting statutes — sometimes  requiring  the 
closest  scrutiny  of  the  ballots  and  marks, 
and  demanding  the  very  best  Judgment  the 
court  is  capable  of  exercising.  Other  refer- 
ences to  stetutes  might  be  made  to  show  that 
the  duties  of  the  supervisors  are  far  from 
being  merely  mlnlsterlaL  In  order  to  grant 
the  mandamus,  the  court  would  have  been 
compelled  to  substitute  Ite  Judgment  for  that 
of  the  supervisors,  as  to  whether  the  120 
ballots  should  be  rejected,  or  the  four  ballots 
counted.  The  supervisors  saw  and  examined 
them.  In  the  presence  of  the  tellers  and  coun- 
sel of  the  parties,  and  they  were  required  by 
the  statate  "to  pass  upon  and  decide  whether 
any  ballot  contested  by  the  tellers  lor  either 
side  shall  be  rejected  or  counted." 

It  may  be  well  ito  more  specifically  stete 
the  questions  the  sux>ervlsors  were  called  up- 
on to  decide,  as  shown  by  the  pleadings.  We 
will  first  consider  the  120  baUots.  The  pe- 
tition alleges: 

"That  at  said  session  and  during  all  of  said 
recount  and  recanvass,  your  petitioner,  by  coun~ 
eel,  objected  to  certain  ballots  being  counted  to 
the  number  of  120,  64  of  which  were  marked 
for  the  said  Laird,  and  56  of  which  were  mark- 
ed for  your  petitioner,  upon  the  ground  that 
said  ballots  so  protested  were  not  marked  as 
required  by  law  with  a  black  lead  pencil,  said 
ballots  being  marked  otherwise  legally  for  the 
said  Laird  or  for  your  petitioner  with  a  pencil 
other  than  a  black  lead  pencil,  as  required  by 
law,    namely,   with   indehble   pencil." 

The  respondent  Laird,  In  his  answer,  states 
that: 

"There  were  a  number  of  baUots  protested  by 
the  tellers  both  for  the  contestant  and  this  re- 
spondent, for  various  reasons,  and  that  In  each 
case  the  protest  was  heard  and  determined  by 
the  board  of  election  supervisors,  as  by  law 
they  were  required  to  do,  and  said  ballots  so 
contested  were  counted  or  rejected  in  accord- 
ance with  the  findings  of  said  board  in'  each  par- 
ticular case.  He  admits  that  in  some  instances 
the  reason  given  for  the  protest  on  the  part  of 
the  tellers  for  the  said  J.  Purr  White,  contest- 
ant, was  that  said  ballots  had  been  marked  by 
an  indelible  pencil;  but  this  respondent  does  not 
admit  that  the  marking  of  said  ballots  was  so 
done,  or  that  that  was  a  material  or  proper  rea- 
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ton  for  the  rejection  of  eald  ballots;  '  but  this 
respondent  does  not  know  the  number  of  ballots 
contested  for  this  reason,  nor  bow  many  of  them 
were  cast  for  either  of  the  parties  to  said  con- 
test, nor  does  he  esteem  it  a  material  fact,  as 
the  board  of  supervisors  had  by  law,  in  each  in- 
stance, the  rigut  and  power  to  decide  -as  to 
whether  or  not  such  votes  should  be  counted  and 
did  in  fact,  upon  each  of  said  protests,  decide 
the  questions  so  presented  to  them." 

The  supervisors  in  their  answer: 
"Admit  thot  counsel  for  petitioner  objected  to 
certain  ballots  being  counted  (the  exact  nvun- 
ber  of  which  is  unknown)  upon  the  ground  'that 
said  ballots  were  marked  with  an  indelible  pen- 
cil and  not  with  a  black  lead  pencil  as  required 
by  law.'  These  respondents  deny  that  said  bal- 
lots were  counted  contrary  to  law  and  in  deroga- 
tion of  the  rights  of  the  petitioner,  but  aver  that 
on  inspection  and  passing  upon  said  ballots  the 
respondents,  the  said  board  of  supervisors  of 
elections,  determined  them  to  be  properly  mark- 
ed and  voted,  and  that  the  marks  appearing  on 
said  ballots  were  not  distinguishable  from  black 
pencil  marks,  as  was  their  duty  so  to  determine. 
These  respondents  further  deny  that  the  pencils 
used  by  the  voters  in  marking  said  protested 
ballots  were  of  a  character  diaerent  from  that 
required  to  be,  or  in  plain  violation  of  the  pur- 
pose and  intent  of  the  law,  but  aver  and  charge 
that  no  vote  was  counted  for  any  of  the  con- 
testing candidates,  after  whose  name  a  cross- 
mark  made  with  a  black  pencil  did  not  appear." 

Section  185  of  article  33  provides  that: 
After  the  voter  obtains  his  ballot,  "he   [the 
voter]    shall    thereupon    retire    to   one   of    the 

booths  provided  for  the  purpose,"  taking  with 
him  said  blank  ballot,  "and  shall  there,  with 
black  pencil  and  in  the  manner  required  by  law, 
prepare  such  official  ballot  for  voting." 

At  tbe  end  of  that  section  there  are  Qiese 
provisions: 

If  in  Baltimore  city  or  in  any  connty  "more 
names  are  marked  for  any  office  than  there  are 

eersons  to  be  voted  for,  such  ballots  shall  not 
i  counted  for  such  candidate  or  delegates,  or 
other  persons  to  be  voted  for,  as  the  case  may 
be;  but  the  whole  ballot-  shall  not  for  that 
reason  be  rejected  for  candidates  for  other  offi- 
ces or  positions,  if  any,  and  a  ballot  marked 
by  any  other  than  a  black  [lead]  pencil  shall 
not  be  counted.  No  vote  shall  be  counted  in 
any  such  county  for  any  person,  ■  after  whose 
name  a  cross-mark  made  with  a  black  pencil 
does  not  appear  on  tbe  ballot  when  voted." 

It  Will  thus  be  seen  that  the  voter  is  di- 
rected to  mark  his  ballot  when  he  retires 
to  tbe  booth  "with  black  pencil,"  and  if  he 
has  previously  prepared  his  ballot  tbe  stat- 
ute does  not  in  that  part  of  the  section  say 
with  what  kind  of  pencil  it  shall  be  marked. 
While  It  does  later  say  "a  ballot  marked  by 
any  other  than  a  black  lead  pencil  shall  not 
be  counted,"  it  in  the  very  next  sentence 
states: 

"No  vote  shall  be  counted  in  any  such  county 
for  any  person  after  whose  name  a  cross-mark 
made  with  a  black  peucil  does  not  appear  on  the 
ballot  when  voted. 

If  any  distinction  between  the  two  was  in- 
tended, it  might  be  argued  that  in  tbe  coun- 
ties only  a  "black  peucil"  was  intended  to 
be  required;  but  when  the  statute  Itself 
used  the  term  "black  pencil"  twice,  and  in 
so  many  words  directs  the  voter  to  mark  his 
ballot  with  a  "black  pencil,"  can  it  be  pos- 
sible that  rotes  (in  this  case  to  the  number 
of  120,  according  to  the  appellant)  are  to  be 


rejected  bedtiuae  tbey  are  not  itaarlted  with 
a  "bla(&  lead  pencil,"  although  they  were 
marked  with  a  "black  p^icil"?  Is  the  voter 
required  to  have  a  chemical  or  some  kind  of 
analysis  made,  to  ascertain  whether  his 
"black  pencil"  ia  a  "black  lead  pencU,"  in 
order  to  be  sure  of  his  vote?  Is  be  to  in- 
quire of  the  election  cAclals  whether  the 
pencils  they  have  provided  and  are  in  the 
booths  are  "black  lead  pencils"?  Inasmuch 
as  the  general  election  laws  provide  that  tbe 
voter  shall  mark  his  ballot  with  an  "indeli- 
ble pencil,"  and  it  is  well  known  that  there 
is  little,  if  any,  lead  in  what  we  ordlnar^y 
call  "lead  pencils,"  and  it  is  not  Shown  that 
there  are  not  indelible  pencils  which  -(at 
least  unless  moistened)  make  as  black  marks 
as  the  ordinary  pencils  In  use,  it  might  have 
a  tendency  to  cause  the  average  voter  to 
believe  that  the  primary  election  law  of 
Maryland  is  a  snare  and  delusion,  rather 
than  a  method  of  obtaining  honest  nomina- 
tions, if  courts  must  hold  ballots  to  be  in- 
valid for  such  reasons.  But  as,  in  our  ]udg^ 
ment.  It  is  not  for  us  to  determine  the 
question  in  this  case,  we  leave  the  above  in- 
quiries and  suggestions  without  further  com- 
ment or  answer.  All  we  need  now  say  is 
that  it  was,  tinder  the  circumstances,  clea^ 
ly  and  unquestionably  a  matter  for  the  Judg- 
ment and  determination  of  the  board  of  su- 
pei-vlsors,  and  their  conclusion  thereon  was 
not  subject  to  review  by  the  court 

In  reference  to  the  four  ballots  rejected, 
the  petition  alleges: 

"That  while  the  respondents,  the  said  board, 
were  engaged  in  the  recount  of  the  Democratic 
ballots  for  the  Second  precinct  of  the  Thir- 
teenth (Wheaton)  district,  and  after  all  but 
six  of  the  ballots  in  the  Democratic  ballot  boi 
had  been  passed  upon  by  the  respondents  and 
counted  or  rejected,  that  six  ballots  found  to  be 
separately  strung  and  tied  were  objected  to  by 
counsel  for  said  Laird  because  of  the  fact  that 
they  may  have  been  rejected  by  the  judges  of 
election,  and  upon  examination  by  the  board  of 
supervisors  it  was  found  that  two  of  said  bal- 
lots were  plainly  and  manifestly  wrongfully 
marked  and  ought  to  have  been  and  probably 
were  rejected  by  the  judges  of  election,  but 
nothing  was  discovered  upon  the  other  four  said 
ballots  to  indicate  that  they  were  open  to  any 
objection  or  that  thev  were  not  legal  balloti 
legally  cast  and  entitled  to  be  counted;  that 
none  of  said  ballots  were  marked  rejected,  de- 
fective, or  spoiled,  nor  was  there  any  indicatioi 
upon  any  of  them  as  to  the  action  of  the  judges 
of  election,  and  that  notwithstanding  that  your 
petitioner  insisted  that  said  baHots  should  b« 
passed  upon  by  said  board,  and  counted  or  re- 
jected as  they  might  appear  upon  their  face,  the 
board,  without  reviewing  said  ballots,  but  after 
an  inquiry  of  one  of  the  judges  of  election,  re- 
jected all  of  said  six  ballots ;  that,  of  the  four 
ballots  not  defective  upon  their  face,  three  were 
cast  and  should  have  been  counted  for  your 
petitioner,  the  fourth  being  blank  aa  to  bott 
your  petitioner  and  said  Laird,"  etc. 

The  supervisors  answered  by  saying: 
That  they  deny  "that,  after  discovering  the 
six  ballots  which  were  separately  strung  and 
tied  and  contained  in  the  ballot  box  of  the  Sec- 
ond precinct  of  the  Thirteenth  district,  they  il- 
legally and  in  derogation  of  the  petitioner! 
rights  rejected  said  ballots,  but  aver  and  charge 
that,  after  they  had  coanted  all  of  said  balloti 
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In  nid  box  trhtch  werft  properly  marked,  there 
"were  in  a  package  separately  strung  and  tied 
together  six  ballots,  two  of  which  were  spoiled 
and  properly  rejected.  That  the  counting  of 
the  four  remaining  ballots  was  objected  to  on 
the  part  of  the  respondent  Laird  because  the 
fact  that  they  were  contained  in  the  separate 
package  with  two  ballots  manifestly  wrongfully 
marked  rendered  it  reasonably  certain  that  the 
jadges  of  electicm  for  said  precinct  had  for  cer- 
tain reasons  rejected  said  ballots.  Whereupon, 
after  hearing  both  the  petitioner  and  the  re- 
spondent Laud,  it  was  suggested  that  inquiry  be 
made  of  the  judgM  of  election  for  said  Second 
precinct  of  the  Thirteenth  district,  which  was 
entered  into  and  agreed  upon  by  the  counsel  for 
both  sides;  and  that  these  respondents,  ac- 
companied by  counsel  for  both  petitioner  and 
the  respondent  Laird,  visited  one  of  the  judges 
of  election  of  said  precinct,  then  sitting  as  of- 
ficer of  registration  in  said  precinct,  and  were 
by  him  Informed  of  the  exact  number  of  spoiled 
and  rejected  ballots  to  be  fo\u>d  in  said  box, 
namely,  two  that  were  spoiled  and  defective  and 
four  that  were  erroneously  delivered  to  Repub- 
licans on  the  day  of  the  primary  and  by  them 
attempted  to  be  voted,  but  were  refused ;  and 
-were  further  informed  that  the  total  number 
of  spoiled  and  rejected  ballots,  numbering  six 
in  all,  were  tied  in  a  separate  package  ami 
Strang  with  the  other  ballots  in  said  box,  all  of 
-which  tended  to  substantiate  the  objections  of 
the  respondent  Laird.  That  before  passing  up- 
on said  four  ballots  these  respondents  again 
returned  to  the  courthouse  in  Rockvllle,  where 
said  recanvass  was  being  conducted,  and  upon 
further  consideration,  and  after  determlnimr  in 
their  own  minds  whether  or  not  said  biulots 
should  be  counted,  and  exercising  the  discretion 
vested  in  them,  rejected  said  ballots." 

The  answer  of  Mr.  Laird  is  to  the  same 
effect 

It  la  troe  that  the  appellants  eoogbt  to 
bare  the  action  of  the  sapervlsors  as  to  the 
foar  ballots  reconsidered,  and  filed  a  peti- 
tion together  with  some  affidavits  to  sustain 
the  contentloB  that  the  supervisors  had  been 
misinformed  or  misunderstood  the  facts  as  to 
said  four  ballots,  but,  without  deciding 
whether  tiiey  could  legally  reopen  the  case 
after  they  had  finished  the  recount,  eta,  and 
certified  the  result,  their  answer  shows  that 
the  petition  was  'set  down  for  hearing,  and 
after  hearing  arguments  by  counsel  on  both 
sides  they  denied  the  petition.  Without 
meaning  in  any  way  to  reflect  upon  any  of 
these  gentlemen,  or  undertaking  to  decide  be- 
tween them,  there  was  certainly  some  ground, 
not  to  say  strong  ground,  to  cause'  the  super- 
Tlsors  to  hesitate  to  reopen  the  case,  even  If 
they  could  legally  hove  done  so.  Neither  of 
the  two  judges  of  elections,  whose  affidavits 
were  filed,  attempt  to  gira  any  explanation 
as  to  why  the  four  ballots  were  separately 
strung  and  tied  up  with  the  two  ballots, 
which  were  confessedly  invalid,  all  of  which 
were  admitted  to  have  been  found  in  the 
Democratic  ballot  box.  Nor  does  either  of 
tbem  assign  any  reason  why  the  four  Demo- 
cratic tickets  weie  placed  in  the  Republican 
box,  as  they  claim  was  done  with  the  four 
tickets  obtained  by  the  four  Republican 
votets  and  then  taken  from  them.  The 
Democratic  Judge  was  the  one  whom  the 
mpwisors  and  the  counsel  of  the  parties 
interviewed,  and  his  affidavit  is  in  direct 
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conflict  with  what  the  superrlsois  state  in 
their  answer,  which  was  sworn  to  by  the 
three,  occurred  In  the  Interview  with  that 
Judge  of  election.  We  speak  of  these  things 
simply  to  show  that  their  refusal  to  reopen 
the  case  cannot  be  said  to  have  necessarily 
been  unreasonable,  arbitrary,  or  for  Improp- 
er motives — ^regardless  of  the  more  Impor- 
tant question  as  to  their  power  to  do  so.  U 
they  had  the  power  to  reopen  the  case,  it 
was  at  least  in  their  discretion  not  to  do  so, 
under  such  circumstances  as  we  have  stated, 
especially  when  the  great  danger  of  adopting 
such  a  course,  when  the  result  is  as  close  as 
it  was  In  this  case,  Is  considered.  The  su- 
pervisors were  unquestionably  required  to 
pass  on  those  ballots,  and  did  so.  If  the 
position  of  appellant  be  correct,  then  It  mat- 
ters not  which  way  they  decided,  the  losing 
party  could  have  asked  the  aid  of  the  court, 
although  no  appeal  Is  provided  for ;  for,  If 
the  appellant  was  entitled  to  a  maudnmus  to 
require  the  supervisors  to  count  them,  then, 
If  they  had  been  counted,  the  appellee  Laird 
might  have  bad  the  right  to  a  mandamus  to 
require  them  to  reject,  or  not  count,  them. 
It  cannot  be  said  that  there  was  a  failure  of 
refusal  to  act,  for  they  did  act  and  passed 
judgment  on  them,  and,  even  If  It  be  conced- 
ed that  they  were  not  compelled,  or  even  au- 
thorised, to  go  to  the  registration  office  of 
the  precinct  to  see  the  Judge  of  election,  they 
did  so  with  the  consent  of  the  attorneys  of 
the  appellant  and  appellee  Laird.  But  even 
If  they  had  not  obtained  such  consent,  how 
that  can  furnish  any  ground  for  a  mandamus 
we  are  at  a  loss  to  know. 

It  Is  not  correct  to  say  "that  there  was  no 
indication  anywhere  from  anything  found  in 
the  ballot  box  that  they  were  not  legal  bal- 
lots." The  fact  that  the  six  ballots  were 
"found  to  be  separately  strung  and  tied," 
and  that  two  of  them  "were  plainly  and  mani- 
festly wrongfully  marked  and  ought  to  have 
been  and  probably  were  rejected  by  the 
Judges  of  election,"  as  the  petition  alleges, 
or  "were  in  a  package  separately  strung  and 
tied  together,"  as  the  answer  of  the  8ui)er- 
ylsors  states,  or  "there  were  in  a  package  to 
themselves  tied  together  and  separated  from 
the  other  ballots  six  ballots,  two  of  which 
were  on  their  faces  spoiled  and  Improper  to 
be  coanted,"  as  Mr.  Laird's  answer  says, 
naturally  suggested  that  they  were  for  some 
reason  different  from  those  which  were 
strung  together,  and  counted  by  the  Judges 
of  election,  especially  as  that  box  did  not 
have  an  envelope  or  package  containing 
spoiled  .or  rejected  ballots.  The  supervisors 
were  evidently  endeavoring  to  obtain  the  best 
information  they  could,  and  there  Is  no  sug- 
gestion of  any  fraud  or  intentional  wrong- 
doing on  their  part  When  they  found  the 
four  ballots  with  two  confessedly  Invalid  bal- 
lots, they  certainly  had  the  right  to  seek  some 
explanation,  and  by  the  very  terms  of  the 
statute  they  were  required  to  pass  upon  and 
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decide  'wliether  those  ballota  contested  by 
the  tellers  of  the  one  side  should  be  rejected 
or  counted.  It  Is  not  for  the  court  to  deter- 
mine whether  they  were  right  or  wrong  In 
their  determination,  any  more  than  It  wonld 
have  been  as  to  any  otiier  contested  ballots. 
There  may  have  been  other  ballots  counted 
or  rejected  for  the  one  or  other  of  the. two 
candidates  concerning  which  the  court  might 
differ  with  them,  but  that  would  not  justify 
a  mandamus  to  require  them  to  decide  as  the 
court  might  think  they  ought  to  hare  decided. 
We  express  ao  opinion  as  to  whether  their 
conclusion  was  right,  but  hold  that,  eren  if 
It  be  conceded  they  were  wrong  In  making  the 
Inquiries  they  did,  and  as  they  did,  that  of 
itself  would  not  justify  the  court  in  issuing 
a  mandamus,  as  it  was  merely  an  Irregulari- 
ty, and  they  in  point  of  fact  passed  on  the 
ballots,  and  there  was  unquestionably  some 
ground  for  the  conclusion  they  reached.  If 
the  question  could  thus  be  opened  up,  then 
the  other  side  might  ask  for  a  mandamus  for 
some  other  irregularity,  and  so  the  proceed- 
ings could  be  involved  in  such  delay  as  would 
endanger  the  right  of  whichever  one  was  en- 
titled to  be  the  nominee  of  his  party  to  have 
his  name  placed  on  the  ticket  in  time.  Such 
delays  are  not  contemplated,  or  authorized 
by  the  statute. 

The  case  of  Miles  v.  Stevenson,  80  Md.  358, 
30  Atl.  646,  is  much  relied  on  by  the  appel- 
<ant.  Stevenson  was  appointed  supervisor  of 
certain  public  roads,  for  two  years,  and  un- 
til bis  successor  was  appointed  and  qualified. 
The  statute  only  gave  the  county  commis- 
sloners  the  power  to  remove  a  road  super- 
visor during  the  term  "for  incompetency, 
willful  neglect  of  duty,  or  misdemeanor  in 
office."    This  court  said: 

"In  the  case  at  bar  the  cause  alleged  was  not 
one  of  those  set  forth  in  the  statute,  and  for 
that  reason  the  county  commiiraioners'  act  in 
removing  the  relator  was  a  nullity.  The  order 
removing  him  was  passed  ex  parte,  without  no- 
tice to  or  a  hearing  of  the  relator,  and  for  that 
additional  reason  was  utterly  invalid." 

That  was  therefore  a  wholly  different  case 
from  this,  and  there  is  nothing  in  the  opinion 
which  can  sustain  this  application  for  a  man- 
damns.  The  well-established  doctrine,  "that 
the  writ  of  mandamus  does  not  lie  to  control 
the  discretion  of  any  tribunal,  however  limit- 
ed its  Jurisdiction  may  be,"  was  rei)eated, 
and  none  of  the  exceptions  to  the  rule  men- 
tioned are  applicable  here.  The  case  of  Price 
T.  Ashbum,  122  Md.  614,  88  Atl.  410,  was  also 
a  totally  dissimilar  case.  There  the  board  of 
canvassers  refused  to  canvass  the  returns  of 
an  election  district,  which  the  law  required 
them  to  canvass.  It  was  said  by  Judge  Bris- 
coe: 

"It  has  been  repeatedly  held  that  the  duties 
of  canvassing  officers  are  purely  ministerial, 
and,  under  the  facts  of  this  case,  the  canvassers 
could  only  canvass  and  declare  the  resnlt  as 
shown  by  the  retams." 


We  do  not  quite  nnderstabd  the  theory  of 
appellant  that,  independent  of  his  right  to 
an  ordinary  mandamus,  be  was  entitled  to 
relief  under  section  86  of  article  83.  That 
section  applies  to  the  board  of  canvassers, 
and,  while  it  Is  true  that  board  Is  composed 
of  the  supervisors  of  election,  they  organize 
specially  as  a  board  of  canvassers  for  the 
purpose  mentioned  in  the  statute,  being  re- 
quired to  elect  a  chairman  and  secretary  from 
their  number,  and  each  member  is  required 
to  take  the  oath  of  office  prescribed.  Their 
powers  are  wholly  different  from  those  con- 
ferred on  them  as  supervisors  of  election  by 
section  199B.  Moreover,  this  was  an  ap- 
plication for  a  mandamus,  and  not  for  such 
relief  as  section  86  affords,  when  applicable. 

As  no  application  was  made  to  amend  the 
petition  und  prayer,  as  was  suggested  by 
the  separate  opinion  of  Judge  Worthington 
he  thought  might  be  done,  and  as  he  concur- 
red in  the  order  appealed  from,  we  have  not 
thought  it  necessary  to  determine  the  iwint 
suggested  by  him. 

Being  of  the  opinion  that  no  sufficient 
ground  was  shown  by  the  record  to  Justify 
the  court  in  interfering  with  the  exercise 
of  the  Judgment  and  discretion  reposed  In 
the  supervisors  of  election  of  Montgomery 
county,  we  affirmed  the  order  appealed  from 
by  a  per  curiam  order  dated  October  21, 
1915. 


HIGGINS  et  al.  v.  SAFE  DEPOSIT  &  TRUST 
CO.  OF  BALTIMOnE.    (No.  89.) 

(Court  of  Appeals  of  Maryland.    Dec.  4,  1915.) 

1.  WnXS  «=»501— LBOATEES— "FA1MI.T." 

"Family,"  in  a  bequest  thereto,  means  par- 
ents and  children,  whether  living  together  or 
not. 

[Ed.  Note.— For  other  cases,  see  Wilb,  Cent 
Dig.  !  1068;  Dec.  Dig.  «=^01. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Family.] 

2.  Wills  ®=»443  —  Consteuction  —  Gsnebai. 
iNTEjtT— Specific  Legacy. 

No  general  intent  of  a  testator  is  to  be  dft- 
rived  from  the  provision  of  a  clause  of  Us  will 
which  amounts  to  a  specific  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  960;  Dec.  Dig.  «=»443.] 

8.  wuslb  «=>501  —  constbdction  —  ihtiht— 

Bequest  to  Families. 

A  clause  of  a  will  being  to  a  large  extent 
self-contradictory  in  that,  after  having  given 
certain  rents  to  the  families  of  Mrs.  B.,  Mrs. 
W.,  and  Mrs.  B.,  it  provides  that  the  rents  from 
certain  properties  shall  go,  not  to  the  families, 
but  to  the  ladies  themselves,  and  then  gives  tes- 
tator's sister  discretionary  power  to  devote  a 
part  of  the  rent  for  the  benefit  of  two  other  la- 
dies, no  general  intent  of  testator  for  a  division 
of  property  among  "families"  can  be  deduced 
from  the  daose. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1069;  Dec.  Dig.  «=>501.] . 

4.  Wills  «=9501  —  CoNsntuonoN  —  Bbqtixst 
TO  Individuals  or  Families. 

There  being  living  In  N.,  and  named  in  the 
will  as  legatees,  seven  second  cousins  of  tes- 
tator, one  by  the  name  of  B.,  one  by  the  name  of 
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Wm  one  by  the  name  of  B.,  and  four  by  the 
name  of  H.,  a  beqaest  of  the  remainder  of  a 
fund,  to  be  ''divided  equally  among  the  legatees 
in  N.,  B.'8,  W-'s,  B.'s,  and  H.'8,"^l8  not  to  be 
construed  ea  a  bequest  to  families^  rather  than 
to  individnals,  because  of  the  addition  of  the  let- 
ter 'V'  to  the  names,  as  this  would  be  a  strained 
and  artificial  distinction,  not  in  consonance  with 
what  is  apparently  the  purpose  of  the  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  S  1060;  Dec.  Dig.  <S=>501.1 

Appeal  from  Glrcnlt  Court  No.  2  of  Balti- 
more City ;  Ghas.  Vf.  Heuisler,  Judge. 

'To  be  officially  reported." 

Suit  between  Mary  De  Bree  Hlgglns  and 
others  and  the  Safe  Det)osit  &  Trast  Goni' 
pany  of  Baltimore,  executor.  From  the  de- 
cree, said  Hlgglns  and  others  appeaL  Re- 
versed and  remanded,  -with  directions. 

Argued  before  BOXD,  O.  J.,  and  BRISOOB, 
PATTISON,  URNSB,  STOCaCBBJDOB,  and 
OONSTABL.Bk  JJ. 

S.  S.  Field,  of  Baltimore,  for  appellants. 
R.  El  Lee  Marshall,  of  Baltimore,  for  appel- 
lee. Stuart  S.  Janney,  of  Baltimore,  for  de- 
fendant Walton.  B.  B.  Lee  Marshall,  of 
Raltimore,  for  Sosthene  Ballllo.  George  A. 
Frick,  of  Baltimore,  and  B.  A.  Bilisoly  and 
H.  Dinwiddle  Martin,  both  of  Norfolk,  Va., 
for  Ignatius  H.  Ballllo,  Gary  Andrews  Ball- 
llo, and  Olivelra  Andrews  Ballllo. 

SrOCKBSIDOB,  J.  In  the  conetractloB 
of  any  will  but  little  help  Is  to  be  obtained 
fr«n  adjudicated  cases.  There  are  certain 
gmeral  principles  and  rules  <tf  construction 
whidi  the  cases  lay  down,  and  these  are  in 
entire  harmony  In  all  Jurisdictions.  But  the 
difflcolty  arises  In  the  application  of  those 
principles  to  any  given  will,  by  reason  of 
slight  variations  of  phraseology  in  a  par- 
ticular case,  or  in  the  nature  of  the  relatlim- 
•blp  of  tbe  testator  to  his  legatees  or  dev- 
isees. The  clause  which  this  court  Is  called 
npon  to  construe  In  the  present  case  is  found 
In  the  wUl  of  Olivelra  Andrews,  and  reads  as 
follows: 

"I  bequeath  to  Mrs.  ESmllie  Major,  two  hun- 
dred dollars,  and  five  hundred  dollars  a  year  dur- 
ing her  life  for  which  I  intrust  to  my  sister  five 
thousand  dollars  in  securities,  the  interest  of 
which  will  in  part  pay  the  annuity,  and  she  may 
make  up  the  deficiency  out  of  the  principal 
which  in  this  way  should  last  her  life,  and  at 
her  death  the  remainder  may  be  divided  equally 
•iDOng  the  le^tees  in  Norfolk,  Ballios,  WaJtons, 
Brookes  and  Higgina" 

It  is  alleged  in  the  blU,  admitted  In  the 
answer,  and  sustained  by  the  proof,  that 
there  were  living  in  Norfolk  and  named  in 
Mr.  Andrews'  will,  seven  second  cousins,  one 
by  the  name  of  Biiillio,  one  by  the  name  of 
Walton,  one  by  the-name  of  Brooke,  and  four 
by  the  name  of  Higglns.  The  life  "!>tate 
neated  by  the  clause  quoted  had  terwluated 
daring  the  lifetime  of  the  testator,  and  his 
■Ister  is  also  dead.  The  question  now  is  as 
to  the  distrlbutloii  of  the  ^,000  among  the 
remaindermen. 

The  appelleea  dalm  that  under  the  Ian- 
tnage  at  the  first  tHaaaa,  the  distribution  «t 


this  fund  should  be  mtie  by  fankilieB,  and 
that  such  a  division  would  result  in  a  divi- 
sion of  the  $6,000  into  four  parts,  of  which 
the  four  persons  bearing  the  name  of  Hig- 
glns would  be  entitled  to  but  a  single  part 

The  clause  relied  upon  to  sustain  that  con- 
tention is  as  follows: 

"I  appoint  the  Safe  Deposit  &  Trust  Compa- 
ny of  South  Street,  Baltimore,  as  my  executors; 
I  give,  grant  and  devise  to  my  sister,  Bliza  An- 
drews, my  interest  in  the  realty  in  Norfolk,  Vir- 
ginia, owned'  by  us  in  common,  intrusting  her 
to  distribnte  the  rents  coming  from  that  proper- 
ty betwetm  the  families  of  our  cousins,  Mrs. 
Sallio  BaiUio,  Mrs.  Mary  Walton  and  Mrs. 
Tucker  Brooke,  deducting  two  hundred  and  fifty 
dollars  to  be  paid  during  her  life  to  Mrs.  Kmilie 
Major,  our  cousin,  during  her  life,  and  at  her 
death  to  be  paid  to  the  legatees  before  mention- 
ed. The  rents  coming  from  the  house  on  the 
north  side  of  Main  street  to  Mrs.  BaiUio,  the 
rent  of  the  lot  on  Water  street  to  Mrs.  Mary 
Walton,  and  that  frem  the  house  on  the  south 
side  of  Main  street  to  Mrs.  Tucker  Brooke.  She 
may  use  her  discretion  in  dividing  this  money, 
however,  between  these  families  to  her  judg- 
ment of  their  respective  needs,  and  may  if  she 
thinks  proper  give  a  portion  twenty  per  cent, 
of  it  to  Miss  Mary  De  Bree  Higgins,  and  to  her 
sister.  Miss  Margaret  Higgins.  She  may  dis- 
pose by  will  of  this  property  between  these  fam- 
ilies as  she  may  think  best." 

[1]  The  dreuit  court  No.  2  of  Baltimore 
city  adopted  the  view  of  the  appellees  and 
entered  a  decree  accordingly.  The  terms  of 
the  decree  were  erroneous,  if  for  no  other 
reason,  because  in  a  practically  unbroken 
line  of  decisions  it  Is  held  that  the  use  of  the 
word  "family"  means  parents  and  children, 
whether  living  together  or  not  (Crosgrove  v.* 
Crosgrove,  69  Conn.  418,  38  Atl.  219),  and 
therefore  if  the  contention  of  the  appellees  la 
correct,  and  a  distribution  Is  to  be  made  by 
families,  the  children  of  Mrs.  Walton  and 
Mrs.  Brooke  should  share  per  capita  in  the 
distribution,  as  well  as  the  mothers. 

[2,  3]  On  the  other  hand,  the  position  of 
the  appellants  is  that  the  first  clause  above 
quoted  contemplated  a  division  between  in- 
dividuals and  not  families,  and  that,  there- 
fore, the  ?5,000  should  be  divided  Into  sev- 
en,ths,  one-seventh  to  imiss  to  the  proper  repre- 
sentatives of  Mrs.  Ballllo,  who  has  died  since 
the  death  of  the  testator,  one  to  Mrs.  Walton, 
one  to  Mrs.  Brooke,  and  one  to  each  of  the 
following,  Mary  De  Bree  Higgins,  Margaret 
Taylor  Higgins,  Edward  Higgins,  and  John 
De  Bree  Higgins. 

The  rules  for  the  construction  of  wills  are 
laid  down  in  both  the  text-writers  and  the  ad- 
judicated cases.  So  far  as  is  necessary  to 
consider  them  in  this  case,  the  law  is  well  ex- 
pressed in  the  case  of  Feltman  v.  Butts,  etc., 
71  Ey.  (8  Bush.)  115,  where  it  is  said : 

"In  cases  in  which  tecimical  rules  have  been 
applied  to  particular  expressions,  •  •  •  if 
we  are  satisfied,  after  an  examination  of  the  in- 
strument, that  those  technical  rules  will  not 
carry  out  but  defeat  the  intention  of  the  author, 
the  technical  rUles  must  yield  to  the  intention, 
and  such  a  constructi(»  must  be  given  as  will  ef- 
fectuate if 

And  where  there  are  possible  confllcta 
growing  out  of  the  phraseology  of  a  will,  tbe 
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rule  was  laid  down  In  Hemsley  t.  Hollings- 
worth,  119  Md.  431,  87  AtL  506,  by  Judge 
Boyd,  following  the  cases  of  Taylor  v.  Wat- 
son, 35  Md.  519,  and  Pue  v.  Pue,  1  Md.  Ch. 
382,  In  these  words: 

"The  general  mle  In  the  construction  of  wiUs 
is  that,  'where  there  Is  a  general  and  particu- 
lar intent,  apparent  upon  the  face,  the  general 
intent,  although  first  expressed,  shall  control 
and  overrule  the  particnlar,  If  there  is  a  con- 
flict between  them.' " 

And  this  Is  In  entire  consonance  with  the 
declslous  In  AbeU  v.  Abell,  75  Md.  67,  23 
Atl.  71,  25  Atr.  389,  Robinson  v.  Bonaparte, 

102  Md.  71,  61  Atl.  212,  and  Gordon  v.  Smith, 

103  Md.  315,  63  Atl.  479. 

In  Corrlgan  v.  Kleman,  i  Bradf.  Sur.  (N. 
7.)  208,  It  is  stated  In  these  terms: 

"It  is  a  sound  principle  of  constructlMi,  that 
a  clearly  manifested  intention  in  any  part  of  a 
will,  ought  not  to  give  place  to  a  provision  of 
doubtful  or  ambiguous  meaning.  An  express 
and  positive  devise  cannot  be  controlled  by  sub- 
sequent words  of  uncertain  Import;  the  latter 
prevail  only  where  they  are  absolutely  irrecon- 
cilable with  the  former." 

This  doctrine  is  adopted  by  Mr.  Bedfleld 
in  bis  work  on  Wills  (volume  1  [3d  Ed.]  p^ 
434),  where  he  gives  as  the  fourth  of  the 
general  rules  applicable  to  the  construction 
of  wills: 

"A  clearly  expressed  intention  in  one  portion 
of  a  will  is  not  to  yield  (o  a  doubtful  construc- 
tion in  any  other  portion  of  the  instrument." 

With  these  rules  In  mind,  how  is  the  will 
of  Mr.  Andrews  In  the  present  case  to  be 
construed?  In  the  first  clause  of  his  will 
be  devises  the  rents  to  be  derived  from  three 
houses  In  Norfolk  to  be  distributed  "between 
the  families  of  our  cousins  Mrs.  Sallie  Ball- 
lio,  Mrs.  Mary  Walton,  and  Mrs.  Tucker 
Brooke"  after  certain  deductions  have  been 
made  therefrom.  Notwithstanding  this 
phraseology  it  was  apparently  his  intention 
that  the  net  rents  so  given  should  be  paid, 
not  to  the  families  of  these  three  ladles,  but 
to  the  ladies  themselves,  and  this  is  then 
further  limited  by  vesting  In  his  sister  a 
discretionary  power  to  give  20  per  cent  of 
the  rents  to  Mary  De  Bree  Hlgglns  and  Mar- 
garet Hlgglns.  It  is  from  this  clause  that  It 
is  sought  by  the  appellee  to  derive  a  general 
Intent  of  the  testator  of  a  division  of  bis 
property  among  "famines."  The  difficulties 
with  this  contention  are  twofold :  First,  the 
clause,  while  not  strictly  speaking  a  specific 
legacy  of  the  three  pieces  of  property  or  the 
Income  derived  from  them,  approximates  It 
so  closely  as  to  make  it  scarcely  distinguish- 
able from  a  specific  legacy,  and  no  general  In- 
tent of  a  testator  is  to  be  derived  from  the 
provision  of  a  clause  of  his  will  which 
amounts  to  a  specific  legacy  *r  secondly,  the 
clause  Is  to  a  large  extent  self-contradictory, 
In  that,  after  having  given  certain  rents  to 
the  "famlUes"  of  Mrs.  Ballllo,  Mrs.  Walton, 
and  Mrs.  Brooke,  which,  as  has  been  shown, 
would,  In  each  case.  Include  their  cbildreo, 
provides  that  the  rente  coming  from  particu- 
lar ifxogeity  were  to  go^  not  to  the  families. 


but  to  the  ladles  named,  and  fhen  follows  a 
still  further  limitation,  giving  to  the  testa- 
tor's sister  a  discretionary  power  to  devote 
one-fifth  for  the  benefit  of  other  pers<»i8, 
namely,  the  Misses  Hlgglns.  For  these  rea- 
sons this  clause  must  be  regarded  as  ambigu- 
ous to  such  a  degree  that  no  general  intenc 
whatever  on  the  part  of  the  testator  can  be 
deduced  from  It 

[4]  Passing  now  to  the  clause  of  the  will 
first  hereinbefore  recited,  the  question  Is  pre- 
sented which  is  suggested  by  the  language 
Quoted,  "The  remainder  ma;  be  divided 
equally  among  the  legatees  in  Norfolk,  Ball- 
lloe,  Waltons,  Brookes  and  Hlgglns,"  and  an 
argument  is  sought  to  be  based  that  the  fam- 
ily Idea  for  which  the  amtellees  contend.  Is 
to  be  derived  from  the  plnrwltehig  of  the 
names  "Ballllos,  Waltons,  Brookes  and  Blg'- 
glns."  The  will  In  question,  while  In  most 
respects  well  drawn,  is  not  at  all  points 
marked  by  technical  preclseness,  and  sug- 
gests that  It  may  have  been  written  by  the 
testator.  The  Inconsistencies  pointed  out  lu 
the  first  clause  of  the  wUl  illustrate  this. 
Moreover,  this  bequest  was  primarily  to  "the 
legatees  In  Norfolk,"  It  would  have  been  com- 
plete without  the  addition  of  Oie  names ;  but 
the  children  of  Mrs.  Ballllo,  Mrs.  Walton,  and 
Mrs.  Brooke  are  nowhere  mentioned  in  the 
will,  except  tn  so  far  as  they  are  to  be  indnd- 
ed,  If  at  all,  In  the  first  paragraph.  On  the 
other  hand,  all  four  of  the  testator's  second 
oonsins  bearing  the  name  of  Hlggfaas  are  leg- 
atees by  name,  and  to  say  that  It  was  the 
Intent  of  the  testator  by  the  addition  of  the 
letter  "s"  to  the  names  Ballllo,  Wolton,  and 
Brooke  to  make  a  division  by  families,  would 
be  a  strained  and  artificial  distinction,  not  In 
consonance  with  what  is  apparently  the  pur- 
pose of  this  clause,  and  therefore  not  to  be 
sanctioned  under  the  rule  laid  down  In  AbeU 
V.  AbeU,  supra. 

It  is  of  course  entirely  competent  for  a 
testator  to  make  division  of  his  estate  among 
his  legatees  equally  or  unequally  as  he  may- 
see  fit.  What  constitutes  equality  may  not  be 
so  easy  of  definition,  but  as  between  Individ- 
uals standing  in  the  same  degree  of  relation- 
ship, it  would  seem  that  equality  would 
mean  equality  of  sharing  or  participation. 
That  would  be  accomplished  In  the  present 
case  by  the  division  of  the  $5,000  into  sev- 
enths, of  which  one-seventh  each  would  bis 
the  share  of  those  representing  Mrs.  BailUoi 
of  Mrs.  Walton,  of  Mrs.  Brooke,  and  each  of 
the  four  named  Hlgglns,  and  would  gratify 
the  expressed  Intent  of  the  testator  that  the 
$6,000  should  be  divided  equally. 

In  the  brief  filed  on  behalf  of  Ignatius  H., 
Cary  A.,  and  OUveira  Balllio,  suggestion  is 
made  that  Lonrence  Brooke  is  one  of  those 
who  come  within  the  designation  contained 
in  the  clause  under  consideration.  The  diffi- 
culty with  this  is,  that  no  such  claim  is  set 
up  In  the  answer  of  Lonrence  Brooke  or  In 
the  brief  of  the  counsel  who  apparently  rep- 
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resented  him.  He  la  not  menUoned  In  the 
will  as  residing  In  Norfolk,  m  are  tbe  otber 
persons,  and  apparenQy  does  not  come  with- 
in the  description  of  legatees  under  tbe  clanse 
which  has  been  considered. 

By  agreement  of  the  parties  tt  was  stlpalat- 
ed  that  the  cost  of  this  proceeding,  together 
with  certain  counsel  fees,  should  be  paid  out 
of  the  $S,000,  and  tbe  decree  of  the  circuit 
court  was  in  accordance  therewith;  but  for 
the  reasons  already  indicated  the  decree  of 
the  circuit  court  No.  2  of  Baltimore  city  must 
be  reversed,  and  the  case  remanded,  with  di- 
rection to  said  court  to  so  amend  the  third 
paragraph  of  the  said  decree,  which  provides 
for  the  division  of  the  fund  in  question,  that 
the  same  shall  t>e  divided  into  seven  equal 
parts,  of  which  seven  parts  one  shall  be  dis- 
tributable and  payable  to  Mary  O.  Walton, 
one  to  Lucy  B.  Brooke,  one  to  Mary  De 
Bree  Higglns,  one  to  Margaret  Taylor  Hlg- 
gins,  one  to  Edward  Hlggins,  one  to  John  De 
Bree  Higglns,  and  that  the  remaining  sev- 
enth part  shall  be  then  distributed,  one-third 
thereof  to  Sostbene  Ballllo,  surviving  hus- 
band of  Sallle  Ballllo,  and  one-sixth  of  said 
one-seventh  equal  portion  to  each  of  the  fol- 
lowing: Ignatius  Higglns  Ballllo,  Gary  An- 
drews Ballllo,  Oervais  Baillio,  and  Oliveira 
Andrews  Ballllo. 

Decree  reversed  and  cause  remanded ;  costs 
to  be  paid  out  of  the  fund. 


BAEKETT  v.  CADY. 

(Supreme  Court  ot  New  Hampshire.    Coos. 

Dec.  7,  1915.) 

1.  Ihtbbpu!ad»b   «b»S2— Biu,  oj"— Pxibposk. 

A  decree  that  a  bill  of  interpleader  is  jprop- 
erly  filed  is  the  only  decree  complainant  is  in- 
terested in  obtaining:  for  when  nis  right  is  es- 
tablished, he  is  dismissed,  with  the  costs  of  his 
litigation,  which  are  to  be  paid  out  of  the  fund, 
and  the  conflicting  claims  of  the  defendant  are 
ttien  to  be  disposed  of. 

[Bd.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  S|  72,  73;  Dec.  Dig.  ®=»32.] 

2.  iRTKBPLEADxit     «s»80  .—    DisurasAi.    — 
Right  to. 

Where  the  defendants  have  not  interplead- 
ed, and  there  has  been  no  decree  requiring  them 
to  do  so,  complainant  is  entitled  to  dismiss  his 
Inll. 

[Ed.  Note.— For  otber  cases,  see  Interpleader, 
Cent.  Dig.  i  61 ;  Dee.  Dig.  «s>80.] 

3.  INTEBPIXADEB  «=>13— RlGHT  TO  MAINTAIN. 

A  bill  of  interpleader  can  be  maintained 
oaiy  where  the  same  debt  or  duty  or  other  thing 
is  claimed  by  two  or  more  persons,  by  different 
and  separate  interests,  and  in  which  the  claim- 
ant has  no  interest  beyond  that  of  a  mere  stake- 
holder; hence  an  administrator  of  an  estate 
cannot  maintain  a  bill  of  interpleader  to  require 
adverse  claimants  to  interplead  with  heirs  and 
creditors,  for  a  bona  fide  defense  against  the 
adverse  claim  will  protect  him  against  creditors 
and  distributees. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Gent.  Dig.  §  35 ;   Dec.  Dig.  «3>13.] 


4.'Exi:cUT0K8'An'b  AnHimarRATOBS  «=p481— 
Claims  aoainst  Estate— Advebsx  Claim. 
A   bona   fide   defense   against   an   adverse 
daim,  though  unsuccessfnl,  will  protect  an  ad- 
ministrator against  the  creditors  and  distriba- 

[Ed.  Note.— For  other  cases,  see  Ehcecutora 
and  Administrators,  Cent  Dig.  $  2065;  Dec. 
Dig.  iS=>481.] 

6.  Appeal  and  Ebbor  (S=>695— Rkvibw— De- 

TEKUINATION. 

la'  the  absence  of  the  evidence,  its  suffi- 
ciency to  justify  findings  cannot  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  2911-2914;   Dec.  Dig.  «=» 
096.] 

6.  OouBTs  «=9472— Estates— Probate  Court. 

Wliile  the  superior  court  may  upon  request 
advise  an  administrator  as  to  the  execution  <of 
his  trust,  yet,  as  the  probate  court  has  exclu- 
sive original  joriadiction  of  the  settlement  and 
distribution  of  estates  of  deceased  persons,  the 
superior  court  cannot  issue  instructions  to  the 
probate  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  (|  442,  461,  469,  465,  619,  1199-1202, 
1204-1224,  1247-1259;    Dec.  Dig.  <8=>472.] 

7.  Equity  <s=»5S— Jdbibdictioh— Rbubdt  at 

Law— Objections— NBOBseiTT. 

After  trial  on  the  merits,  the  objection  that 
complainant  had  an  adequate  remedy  at  law. 
cannot  be  raised;  for  the  insufficiency  of  the 
pleadings  may  be  cured  by   amendment. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  i§  178-176;  Deo.  Dig.  «=>53.] 

8.  Witnesses  ®=»t81  —  Tbansactions  with 
Deceased  Pebsons — Competency. 

Where  the  deposition  of  the  plaintiff  in  an 
action  against  the  administrator  of  a  deceased 
person  was  token  by  defendant,  objections  to 
his  eompetency  to  testify  to  tbe  transaction  with 
deceased  were  waived. 

[Bd.  Nota— For  other  cases,  see  Witnesses, 
Cent  Dig.  M  727,  728 ;   Dec.  Dig.  «=>181.] 

9.  Limitation  or  Actions  ®3983— Actions 
AGAINST  Administrators  —  Running  of 
Statute. 

Where  the  right  of  action  did  not  accrue 
until  the  death  of  deceased,  and  complainant's 
rights  were  not  barred  by  a  failure  to  urge 
them  against  deceased,  complainant  has,  under 
Pub.  St.  1901,  c.  191,  {  6,  two  years  after  tbe 
grant  of  administration  in  which  to  institute 
the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |S  426,  431-438;  Deo.  Dig. 
<8s»83.] 

10.  Equitt  ©=»87— FottowiNQ  Statute  or 
Limitations. 

While,  ordinarily,  courts  of  equity  follow 
the  analogy  of  limitations  at  law,  they  may  in 
proper  cases  deny  relief,  though  the  statutory 
I>enod  of  limitations  has  not  run. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  242-244,  396 ;   Dec.  Dig.  <3=»87.] 

11.  Equity  ®=»71— Laches— Findings. 

In  an  equity  case,  where  the  question 
whether  there  has  been  such  delay  as  to  bar 
relief  on  the  ground  of  laches  was  not  found  as 
a  fact,  it  may  be  conclusively  established  by  the 
pleadings  or  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  ii  204-211 ;   Dec.  Dig.  «=>71.] 

12.  Executors  and  Administrators  «s»437 
— AcnoNfr^LACHES— What  Conbtitutes. 

Where,  in  a  suit  by  tbe  administrator  of  a 
husband,  it  appeared  that  the  husband's  daugh- 
ter and  <mly  heir  knew  of  the  fact  that  a  deposit 
of  money  was  in  tbe  name  of  husband's  wife  and 
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acqnieBced  for  over  slz  yean  In  the  wife's  d&ini 
to  the  monej^i  not  causing  the  husband's  admin- 
istrator to  institute  suit  until  after  the  wife's 
death,  the  suit  wliich  was  for  the  heirs'  benefit, 
was  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1729-1761, 
176ft ;   Dec.  Dig.  «s»487.] 

13.  TatrsTs    ®=>34—Cbiation  — Deposit  of 
Monet. 

Where  a  husband  deposited  money  in  the 
name  of  his  wife,  and  it  was  understood  by 
both  that  the  money  should  remain  the  hus- 
band's property  a  trust  resulted  by  implication 
of  law. 

[Ed.  Note.— For  other  cases,  see  Tmets,  Cent. 
Dig.  §  44;    Dec.  Dig.  e=334.J 

14.  Tbubtb  <s=s>17,   18— Expidas  Tbusf— Pa- 
BOL  Pboof. 

Where  one  agrees  to  hold  money  in  trust 
for  another,  there  is  an  express  trust  which  may 
be  proved  by  paroL 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {§  15-24;    Dec  Dig.  «=»17,  18.] 

15.  Tbtjsts  ®=»86— PBKSuifPTioNS— Gift. 

Where  a  husband  deposited  his  own  money 
in  the  name  of  his  wife,  there  is  no  presumption 
tiiat  the  husband  retained  a  beneficial  interest. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent. 
Dig.  I  128 ;  Dec.  Dig.  «=386 ;  Evidence,  Cent 
Dig.  {§  145,  164.] 

16.  Evidence  ^=3248 — Admissions — Effect. 

Statements  by  a  husband  who  deposited 
money  in  the  name  of  his  wife,  made  some 
months  thereafter,  to  the  effect  that  the  wife 
should  hold  the  moneys  for  his  benefit,  are  not 
binding  on  the  wife  as  admissions  unless  as- 
sented to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  953-864;  Dec.  Dig.  «=>248.] 

17.  Appeal  and  Ebbob  «=»695  —  Bevulw — 
Pbesumptions. 

A  finding  of  fact  will  not  be  disturbed  be- 
cause the  evidence  in  the  record  was  insuflScient 
to  support  it  where  the  entire  evidence  was 
not  contained  in  the  record;  for  it  cannot  be 
presumed  there  was  no  other  evidence  in  sup- 
port of  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2911-2814 ;  Dec.  Dig.  <S=» 
696.] 

18.  Appeal  and  Eb^ob  4=s»1009  —  Resebva- 
TioN— Effect  of. 

Where,  in  an  equity  case,  the  facts  were 
found  and  the  cause  reserved,  uie  determination 
of  the  facts  involved  was  for  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3970-3978;  Dec.  Dig.  <&=» 
1009.] 

19.  Appeal  and  Ebbob  <3=5316— Rbsebvation 
— Practice. 

Where  a  case  is  reserved,  it  is  not  the  prac- 
tice of  the  Supreme  Court  by  construction  to  as- 
certain the  meaning  of  the  case  reserved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1778-1783,  2299 ;  Dec  Dig. 
«=>316.] 

Exceptions  from  Superior  Court,  Cooe 
County. 

Bill  by  Alonzo  D.  Barrett,  administrator, 
against  Elisba  H.  Cady,  administrator,  who 
bad  filed  a  bill  of  interpleader  against  the 
belrs  of  bis  Intestate  and  others,  dismissal  of 
which  was  denied.  The  facts  were  found  In 
the  superior  conrt,  and  the  case  reserved  on 
defendant's  blU  of  exceptions.  Case  dia- 
cbarged. 


John  0.  Evans  died  on  June  17, 1906,  leav- 
ing a  widow,  Jeanette,  and  a  daughter  by  a 
former  marriage^  Zoe  M.  Evans,  and  on 
March  28,  1914,  the  plaintiff  was  appointed 
administrator  of  hla  estate.  April  13,  1913, 
the  defendant  was  appointed  administrator 
of  the  estate  of  Jeanette,  who  died  earlier  In 
that  month,  leaving  three  heirs.  As  admin- 
istrator, the  defendant  took  possession  of  cer- 
tain personalty.  Including  some  silverware, 
all  of  the  appraised  value  of  (35.  There  also 
came  Into  his  hands  a  bonk  book  in  Jean- 
ette's  name,  showing  an  initial  deposit  of 
$1,000  on  March  2,  1906,  and  others  made  In 
1908  and  1808,  and  also  withdrawals  of  $45.43 
and  $254.57  on  Jane  13  and  July  24,  1906, 
respectively.  The  balance  of  the  deposits,  ex- 
clusive of  Interest,  was  $885.60 ;  and  a  credit 
of  dividends  made  the  amount  due  $1,114.67, 
extrusive  of  a  deposit  by  Cady  as  administra- 
tor. John  had  promised  to  give  Zoe,  bis 
daughter,  $200  to  assist  her  in  establishing  a 
business,  and  after  hla  death  Jeanette  paid 
her  that  sum  oat  of  the  money  withdrawn 
from  the  bank  on  July  24,  1906.  The  bal- 
ance of  this  withdrawal  and  the  amount  with- 
drawn on  June  13th  were  used  to  pay  bills 
against  John's  estate.  The  later  deposits 
shown  by  the  bank  book  were  made  by  Jean- 
ette from  her  own  funds,  and  she  also  paid 
ont  of  her  own  money  debts  of  her  husband 
to  the  amount  of  $31.18.  When  Zoe  was 
about  to  be  married  she  asked  Jeanette  for 
a  further  sum  of  $200,  but  the  request  was 
refused.  Later  she  borrowed  from  and  re- 
paid to  Jeanette  the  sum  of  $25. 

The  plaintiff's  bill  alleged  that  the  initial 
deposit  of  $1,000  was  the  money  of  John,  de- 
posited In  the  name  of  Jeanette  upon  the  un- 
derstanding that  It  would  be  h^d  in  trust  by 
her  tor  John,  and  also  claimed  as  John's 
property  certain  personalty  in  the  possession 
of  the  defendant  as  Jeanette's  administrator. 
The  prayer  of  the  bill  was  that  a  trust  be  de- 
clared in  favor  of  John's  estate,  and  that  the 
defendant  be  ordered  to  pay  the  funds  there- 
of to  the  plaintiff.  The  defendant's  answer 
admitted  that  the  ofiglnal  deposit  was  of 
John's  money,  but  alleged  that  it  was  paid 
to  Jeanette  as  compensation  for  care  and 
services  rendered  to  John's  fatlier  at  the  son's 
request,  or  as  a  gift 

Subject  to  exception,  the  plaintiff  was  per- 
mitted to  testify  that  about  three  weeks  be- 
fore John  died  at  the  witness'  house  he  over^ 
heard  a  conversation  between  John  and  Jean- 
ette, and  thereby  learned  that  it  had  been 
agreed  between  them  that  the  money  should 
be  d^Mslted  in  the  Gorham  Bank  In  Jean- 
ette's name  for  the  convenience  of  John,  be- 
cause he  was  in  poor  health,  and  that  he  had 
planned  to  go  to  Portland,  Me.,  where  he  ex- 
pected to  buy  a  lodging  house,  In  which  event 
he  would  use  the  money  deposited  in  Jean- 
ette's name  to  pay  for  It  He  further  testi- 
fied that  shortly  after  the  deposit  was  made 
John  went  to  Portland  to  inspect  a  lodging 
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house,  but  did  not  buy  It.  Tbe  court  found 
that  the  plalntUTs  testimony  correctly  stated 
the  arrangement  between  John  and  Jeanette 
whereby  the  money  was  to  be  deposited  In 
her  name;  that  the  plaintiff  knew  of  the 
agreement  between  John  and  Jeanette  during 
the  lifetime  of  both,  but  that  It  did  not  ap- 
pear when  he  learned  that  the  deposit  had  ac- 
tually been  made ;  and  that  Zoe  knew  during 
her  other's  lifetime  that  the  money  was  de- 
posited In  Jeanette'B  name.  It  was  also 
found  that  the  silverware  was  John's  prop- 
erty. 

Upon  the  foregoing  findings  it  was  decreed 
that  tbe  silyerware  and  $700  of  the  bank  de- 
posit, with  a  due  proportion  of  the  accrued 
interest,  belong  to  John's  estate,  and  that  the 
remainder  of  the  property  belongs  to  Jean- 
ette's  estate.  From  the  funds  due  to  John's 
estate  Jeanette's  estate  should  receive  $31.18 
(the  amount  paid  by  her  toward  the  funeral 
expenses,  etc.,  of  John),  with  Interest  thereon 
from  the  date  of  judgment.  It  was  also  or- 
dered that  the  decree  should  "be  certified  to 
the  probate  court  for  Its  guidance  in  the  set- 
tlement of  the  accounts  of  the  respective  ad- 
ministrators and  in  formulating  its  decree  of 
distribution." 

Prior  to  the  beginning  of  the  present  action 
Cady,  as  administrator,  filed  a  bill  of  inter- 
pleader against  Zoe  M.  Evans  and  tbe  heirs 
of  Jeanette,  alleging  therein  their  conflicting 
claims  to  the  property  in  his  hands.  At  the 
close  of  the  hearing  Cady's  motion  for  leave 
to  dlRuiss  tbe  proceeding  begun  by  him  was 
denied,  subject  to  exception.  The  defendant 
excepted  to  the  decree  as  against  the  law  and 
the  evidence,  and  to  various  findings  upon  the 
grounds  that  there  was  no  evidence  to  sus- 
tain them  and  that  they  were  against  the 
weight  of  the  evidence.  He  also  excepted  to 
the  refusal  of  the  court  to  make  certain  find- 
logs  requested  by  him,  and  to  the  denial  of 
his  motion,  made  several  weeks  after  the 
close  of  the  hearing,  that  the  bill  be  dismiss- 
ed for  lack  of  eqnitable  jurisdiction;  the 
pUlntur  having  an  adequate  remedy  at  law. 
In  his  answer  the  defendant  set  up  laches  as 
a  defense,  and  excepted  to  a  rnling  that  the 
plaintUTs  dalm  was  not  barred  as  matter  of 
law  by  the  statute  of  limitations  or  by  laches. 

Ovide  J.  Coulombe,  of  Berlin,  for  plalntifT. 
Jesse  F.  Libby,  of  Gorham,  for  defendant 

PARSONS,  a  J.  [1,  t]  1.  The  bill  of  in- 
terpleader brought  by  Cady  should  be  dis- 
missed. Tbe  issue  presented  by  the  plalntUC 
In  a  bill  of  interpleads  is  the  existence  of 
facts  which  give  him  the  r^t  to  require  the 
parties  made  defendants  to  interplead  and 
settle  the  controversy  between  themselves. 
"When  the  complainant's  right  to  interplead- 
er is  established  either  by  admissions  In  the 
answer  or  by  proofs,  he  is  dismissed,  with  the 
costs  of  his  litigation,  which  are  to  be  paid 
out  of  the  fund,  and  the  conflicting  claims 
at  the  defendants  are  then  disposed  of  in 


the  manner  best  adapted  to  the  circumstanc- 
es of  the  case."  Blsp.  Bq-  (Tth  Ed.)  {  422. 
A  decree  that  a  bill  of  Interpleader  is  prop- 
erly filed  is  the  only  decree  the  plaintiff  is 
interested  in  obtaining.  2  Dan.  Gb.  *1564; 
Story,  Bq.  PI.  {  297b ;  Golden  Cross  v.  Don- 
aghey,  74  N.  H.  486,  69  Atl.  263.  It  does  not 
appear  that  the  defendants  have  interplead- 
ed, or  that  there  has  been  any  decree  re- 
quiring them  to  do  so,  or  any  trial  of  the  Is- 
sue whether  they  should,  or  that  the  defend- 
ants have  answered  or  even  appeared.  In 
this  situation,  by  analogy  to  the  right  of  » 
plaintiff  to  become  nonsuit  at  any  time  be- 
fore trial.  It  would  seem  that  the  plaintiff 
bad  the  right  as  matter  of  law  to  dismiss  his 
Mil.  Hood  V.  Marshall,  69  N.  H.  606,  4S  Atl. 
574;  Simpson  v.  Gafney,  66  N.  H.  477,  SO 
AU.  1120;  Webster  v.  Brldgewater,  63  N.  H. 
286. 

[1,4]  Bat  the  bill  should  have  been  dis- 
missed becanse  it  was  not  maintainable  upon 
tbe  facts  alleged.  Such  a  bill  "can  be  main- 
tained only  when  the  same  debt  or  duty  or 
other  thing  is  claimed  by  two  or  mwe  par- 
ties, by  different  and  separate  interests,  and 
in  whldi  the  claimant  has  no  interest  beyond 
that  of  a  mere  trustee  or  stakeholder,  and 
where  from  his  own  showing  he  cannot  de- 
termine the  right  between  the  conflicting 
claimants  without  hazard  to  himselC  *  *  * 
The  danger  of  Injury  to  the  complainant  aris- 
ing out  of  the  opposing  claims  and  doubtful 
rights  of  the  several  defendants,  as  between 
themselves,  is  the  general  ground  of  jurisdic- 
tion in  a  simple  bill  of  Interpleader.  It  musk 
appear  from  the  complainant's  own  showing 
that  he  cannot  pay  the  debt  or  render  the 
duty  or  other  thing  to  either  of  the  parties 
claiming  the  same  without  some  risk  of  being 
subsequently  liable  for  tbe  same  debt  or  duty 
to  tbe  other."  Farley  v.  Blood,  30  N.  H.  354, 
361;  Page  Belting  Co.  v.  Prince,  74  N.  H. 
262,  263,  264,  67  AU.  401;  Golden  Cross  v. 
Donaghey,  74  N.  H.  466,  467,  468,  69  Atl.  263; 
Badeeu  v.  Rogers,  2  Paige  (N.  Y.)  209.  Henoe 
an  executor  or  administrator  cannot  file  a 
bill  of  interpleader  against  the  creditors  and 
distributees  of  the  estate  and  an  adverse 
claimant  of  the  assets,  because  a  bona 
fide  defense  against  the  claim,  though  un- 
successful, wiU  protect  him  against  creditors 
and  distributees.  Stevens  v.  Warren,  101 
Mass.  564;  Adams  v.  Dixon,  19  Ga.  513,  66 
Am.  Dec.  608 ;   Blue  v.  Watson,  59  Miss.  619. 

The  heirs  of  Jeanette  have  no  title  to  the 
property.  Their  right  is  to  share  in  tbe  as- 
sets remaining  in  the  administrator's  hands 
after  payment  of  debts  and  expenses  of  ad- 
ministration. If  the  property  in  dispute  be- 
longed to  Jeanette,  until  such  distribution 
her  administrator  held  the  legal  title,  as  did 
Barrett,  J<din's  administrator,  if  the  proper- 
ty belonged  to  John.  Crosby  v.  Gharlestown, 
78  N.  H.  89,  96  Aa  1043.  Cady's  title  was 
precisely  of  the  same  natnre  as  Barrett's, 
and  the  controversy  was  solely  between  them. 

li]  2.  The  exceptions  to  the  denial  of  the 
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motion  to  set  aside  certain  findings  on  tibe 
ground  of  the  absence  or  insufficiency  of  the 
evidence  and  to  the  refusal  to  make  request- 
ed findings  cannot  be  considered  without  the 
evidence,  whicli  is  not  yet  before  the  court 
If  it  should  become  necessary  to  consider 
them,  opportunity  will  be  given  the  exceptor 
to  furnish  the  substance  of  the  evidence  if 
he  can  do  so, 

[8]  3.  By  the  Constitution  and  the  statute 
the  probate  court  has  exclusive  original  Ju- 
risdiction of  the  settlement  and  distribution 
of  the  estates  of  deceased  persons.  The  su- 
perior court  has  no  power  to  require  an  ad- 
ministrator to  account  for  bis  administration 
upon  a  bill  in  equity,  or  to  revise  proceedings 
in  the  probate  court  except  upon  appeal. 
Glover  v.  Baker,  76  N.  H.  393,  398,  399,  83 
Atl.  9iew  While  the  court  may  upon  request 
advise  the  administrator  as  to  the  execution 
of  his  trust  in  a  proper  case,  it  has  no  power 
to  advise  or  direct  in  advance  the  action  of 
the  probate  dourt,  or  to  Interfere  with  due 
administration  therein.  While  the  procedure 
invented  by  the  decree  may  be  convenient,  ex- 
isting constitutional  limitations  preclude  its 
adoption.  So  much  of  tlie  decree  as  assumes 
to  advise  and  direct  the  probate  court  is  set 
aside. 

[7]  4.  After  hearing  and  after  the  filing  of 
the  findings  by  the  court,  the  defendant  mov- 
ed the  dismissal  of  the  bill  for  lack  of  equi- 
table Jurisdiction  because  of  an  adequate 
remedy  at  law,  and  excepted  to  the  denial  of 
this  motlMi.  After  the  controversy  has  with- 
out objection  been  tolly  tried  by  the  parties. 
It  is  noit  the  practice  here  to  spend  time  in 
the  investigation  of  the  technical  accuracy  of 
the  pleadings.  If  inaccurate,  the  error  can 
be  corrected  by  amendment  The  objection 
to  the  form  of  the  remedy  was  waived  by  the 
failure  to  make  it  before  trial  on  the  merits. 
Gushing  V.  Miller,  62  N.  H.  517. 

[8]  5.  Barrett,  the  plaintiff,  was  permitted, 
subject  to  exception,  to  testify  to  matters  as 
to  which  the  defendant's  Intestate,  if  living, 
might  have  been  a  witness;  but  it  appears 
that  the  defendant  had  previously  taken  the 
deposition  of  Barrett  and  inquired  of  him 
as  to  matters  occurring  during  the  lifetime 
and  within  the  knowledge  of  Jeanette.  By 
taking  the  plalntifTs  deposition  as  to  matters 
to  which  he  could  not  testify  against  objec- 
tion, the  defendant  made  the  plaintiff  a  wit- 
ness in  the  case  and  waived  the  objection  to 
his  testimony.  Olark  v.  Clark,  76  N.  H.  430, 
83  AtL  515. 

[9]  6.  The  answer  sets  up  the  defense  of 
Inches  and  claimed  the  benefit  of  the  excep- 
tion by  way  of  demurrer,  and  the  court  ruled, 
subject  to  exception,  that  the  right  to  recover 
the  fund  was  not  barred  as  matter  of  law  by 
the  statute  of  limitations  or  by  laches.  The 
origitial  grant  of  admlDlstration  was  made 
March  28,  1914.  By  section  6,  c.  191,  Public 
Statutes,  an  action  is  maintainable  upon  any 
surviving  cause  of  action  existing  in  favor  of 
the  deceased  at  hU  death  if  brought  within 


two  years  of  the  original  grant  of  administra- 
tion. Brewster  v,  Brewster,  52  N.  H.  62,  59. 
And,  if  the  right  of  action  does  not  accrue 
until  after  the  death  of  the  debtor,  the  stat- 
ute does  not  begin  to  run  until  the  grant  of 
administration.  Clark  y.  Co.,  62  N.  H.  612. 
The  fact  that  Jeanette  held  undisputed  pos- 
session of  the  fund  for  over  six  years  will 
not  defeat  the  suit  as  matter  of  law. 

[10-12]  While  courts  of  equity  follow  the 
analogy  of  the  statute,  so  that,  in  the  absence 
of  explanatory  circumstances,  a  claim  not 
enforceable  at  law  because  of  the  statute  wiU 
not  be  allowed  in  equity  as  matter  of  law, 
the  attending  circumstances  may  Induce  a 
court  of  equity  to  refuse  relief  after  a  delay 
less  than  the  Itmlt  of  the  statute.  Kelley  ▼. 
Boettcher,  85  Fed.  55,  62,  29  a  C.  A.  14. 
Whether  there  has  been  aoch  delay  is  a  ques- 
tion of  fact  to  be  established  by  the  defend- 
ant, l>at  which,  In  the  absence  of  a  finding, 
may  be  conclusively  established  by  the  plead- 
ings or  the  evidence.  Page  Belting  Co.  ▼. 
Prince,  77  N.  H.  309,  314,  91  AG.  961.  WhUe 
the  court  could  not  say  under  the  drcom- 
stances  disclosed  in  Alden  v.  Gibson,  63  N.  H. 
12,  that  a  delay  of  six  mcmths  was  unreason- 
able as  matter  of  law,  it  was  held  in  Cham- 
berlain V.  Lyndeborough,  64  N.  H.  663,  14 
AtL  865,  that  an  unexplained  delay  of  three 
months  was,  under  the  circumstances  of  that 
case,  fatal  to  the  maintenance  of  the  proceed- 
ings. 

Although  the  bUl  alleges  the  existence  of 
creditors,  it  is  not  found  that  there  are  any. 
Zoe,  John's  daughter.  Is  the  Only  person  In- 
terested, and  she  Is  the  real  plaintiff.  It  ap- 
pears that  she  knew  of  the  deposit  In  Jean- 
ette's  name  during  her  father's  lifetime.  The 
facts  reported  indicate  that  she  and  Jeanette 
both  regarded  it  as  Jeanette's  after  bis  deatb, 
or  at  least  as  subject  to  Jeanette's  possession 
and  control.  Zoe  received  a  portion  of  the 
fund  from  Jeanette,  and  did  not  object,  ao 
far  as  appears,  to  her  refusal  to  give  ber 
more,  and  made  no  claim  to  any  more  untU 
after  Jeanette's  death.  There  is  no  explana- 
tion of  this  delay,  and,  la  the  absence  of  ex- 
planatory circumstances,  it  would  be  inequi- 
table to  permit  her  now  to  come  In  and  make 
a  claim  which  she  forebore  to  make  while 
Jeanette  was  alive  to  answer  It 

[13, 14]  7.  The  prayer  of  the  bill  Is  that  a 
resulting  trust  be  decreed  in  favor  of  the  es- 
tate of  John,  and  that  Cady  be  ordered  to 
pay  the  funds  to  the  plaintiff.  It  is  found  aa 
a  fact  that  the  silverware  belonged  to  John. 
In  the  absence  of  any  finding  that  John  bad 
parted  with  bis  title  thereto,  this  finding 
would  auth'orize  a  decree  requiring  Its  deliv- 
ery to  the  plalntilT.  That  the  $1,000  was 
originally  John's  property  is  conceded  by  the 
pleadings;  that  it  was  deposited  in  the  bank 
in  Jeanette's  name  with  his  assent  is  not  dis- 
puted. Whether  this  was  done  as  a  gift  or 
payment  to  his  wife,  or  with  the  understand- 
ing that  John  retained  tbe  whole  beneficial 
interest,  was  the  fact  In  dispute.    This  fact 
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is  not  OlBtlnctly  fbnnd.  If,  when  the  title 
was  created  in  the  wUe^  both  understood  the 
money  was  to  remain  the  property  of  the  hus- 
band, a  tmst  in  the  deposit  for  John's  bene- 
fit would  result  by  tmpUcatloa  of  law.  Crow- 
ley T.  Crowley,  72  N.  H.  241,  243,  S6  AtL  190. 
If  Jeanette  agreed,  as  alleged  In  the  bill,  to 
bold  the  money  in  trust  for  John,  there 
would  be  an  express  trust  -which,  real  estate 
not  being  in  question,  could  be  proved  by 
parol.    1  Per.  Tr.  J  86. 

[1 S]  But  it  does  not  seem  necessary  to  dis- 
cuss the  learning  uiwn  the  subject  of  trusts. 
The  money  was  John's.  Whether,  when  it 
was  turned  over  to  Jeanette,  the  beneficial 
title  remained  in  John,  or  whether  he  had 
merely  a  claim  against  her  ui)on  her  promise 
expressed  or  implied  to  return  it  upon  de- 
mand, does  not  seem  important  upon  the 
facts.  In  either  event  the  plaintiff  would 
now  be  entitled  to  the  money.  His  right  to 
It  on  either  ground  depends  upon  the  under- 
standing of  the  parties  at  the  time.  The 
fact  that  the  money  was  John's  before  it 
was  turned  over  to  his  wife  is  not  evidence 
of  the  plaintiff's  title.  The  mere  payment 
from  one  to  another  of  a  sum  of  money  is  not 
evidence  of  a  promise  of  repayment  (Fall  v. 
BaUies,  65  N.  H.  118,  23  AtL  79),  and  con- 
sequently there  is  no  presumption  the  payer 
retained  any  beneficial  interest  in  the  money. 
In  such  case  tliere  is  no  presumption  of  law 
that  the  transaction  was  not  Intended  as 
the  payment  of  a  debt  or  as  a  gift,  even  when 
it  takes  place  between  husband  and  wife. 
Cobum  V.  Storer,  67  N.  H.  86,  36  Atl.  607. 
A  payment  to  or  for  one  for  whom  the  payer 
is  under  some  natural,  moral,  or  legal  obli- 
gation to  provide  is  ordinarily  presumed  to 
be  made  to  benefit  such  person.  Dickinson  v. 
Davis,  43  N.  H.  647,  80  Am.  Dec.  202;  1  Per. 
Tr.  i  143. 

[if,  17]  The  only  facts  found  tending  to 
overcome  the  natural  presumption  of  gift 
or  payment  arising  from  the  transaction  and 
the  inferences  deduclble  from,  the  subsequent 
conduct  of  Zoe  and  Jeanette  is  that  John  and 
Jeanette  "agreed  between  them  that  the  mon- 
eiy  should  be  deposited  In  the  Qorham  Bank 
In  Jeanette's  name  for  the  convenience  of 
John,  because  be  was  In  poor  health,  and 
that  he  had  planned  to  go  to  Portland,  Me., 
where  be  expected  to  buy  a  lodging  bouse, 
in  which  event  he  would  use  the  money  de- 
posited In  Jeanette^s  name  to  pay  for  It." 
Tlila  was  the  evidence  of  the  plaintiff,  Bar- 
rett, who  testified  that  he  learned  this  from 
overbearing  John  and  Jeanette  talking  the 
matter  over  about  three  weeks  before  John 
died;  the  finding  being  that  Barretts  testi- 
mony cwrectly  stated  the  arrangement  be- 
tween John  and  Jeanette  whereby. the  money 
was  to  be  deposited  in  her  name.  Barrett 
further  testified  that  John  did  go  to  Portland 
for  the  purpose  of  looking  over  a  lodging 
house  shortly  after  ttie  deposit  was  made, 
bat  returned  witbont  buying  it,  and  died  the 


following  June,  though  it  is  not  found  that  in 
this  respect  the  fact  was  as  Barrett  stated. 

The  defendant  objects  that  Barrett's  tes- 
timony did  not  anthoritse  the  finding.  .  The 
deposit  was  made  March  2d.  John  died  June 
17tlt.  Hence  the  talk  which  he  overheard 
must  have  taken  place  the  latter  part  of 
May,  nearly  three  months  after  the  transac- 
tion. It  was  a  history  of  the  event,  not  a 
part  of  it.  What  John  said  was,  of  course, 
immaterial,  unless  assented  to  by  Jeanette. 
What  she  said,  expressly  or  by  way  of  assent, 
would  be  material  as  an  admission  against 
her  title;  but  the  evidence  is  not  what  ei- 
ther said,  but  merely  of  the  conclusions  of 
the  witness.  But  it  does  not  appear  that  this 
was  the  sole  evidence  tending  to  establish 
the  arrangement  found.  The  conclusion  that 
Barrett's  statement  was  correct  may  have 
been  supported  by  other  evidence;  and  until 
it  is  found  that  there  was  no  other  evidence 
the  question  of  the  sufficiency  of  Barrett's 
evidence  alone  to  authorize  the  finding  is  not 
presented. 

The  defendant  contends  that  the  agreement 
between  John  and  Jeanette  that  the  money 
should  be  drawn  out  and  used  to  purchase 
a  lodging  house  does  not  necessarily  tend 
to  show  that  the  money  was  Jobn's  rather 
than  Jeanette^s.  She  might,  it  Is  urged,  agree 
to  such  use  of  it  without  affecting  her  title 
In  case  it  should  not  be  so  used.  Neither, 
it  is  said,  does  the  fact  that  it  was  so  de- 
IMsited  for  the  convenience  of  John  because 
he  was  In  poor  health  necessarily  establish 
his  benefldal  Interest  in  what  he  did  not 
find  it  convenient  to  use,  because  it  may  have 
been  considered  a  convenient  way  of  insuring 
to  his  wife,  the  possession,  ownership,  and 
control  of  what  he  did  not  reqitire  for  his 
own  use. 

[18,11]  From  the  evidence  it  mlg[ht  be 
found  that  the  use  intended  was  the  use  made 
by  Jeanette  and  assented  to  by  Zoe.  But 
questions  of  fact  are  for  the  superior  court 
The  decree  that  |700  of  the  fund  belonged 
to  John's  estate  may  have  been  intended  as 
a  finding  of  fact  rather  than  as  a  ruling  of 
laV.  But  it  is  not  practice  here  to  attempt 
by  construction  to  ascertain  the  meaning  of 
a  case  reserved.  Walker  v.  Railroad,  71  N. 
H.  271,  51  AO.  918. 

No  decree  has  been  made  ordering  the  de- 
livery of  the  property  in  dispute  or  the  pay- 
ment of  the  fund  to  Barrett.  As  to  the  mon- 
ey, such  decree  cannot  be  made  on  the  find- 
ings as  they  stand.  As  to  the  savings  bank 
deposit,  the  bill  should  be  dismissed,  unless 
facts  appear  suBlclently  explaining  Zoe's  de- 
lay in  making  claim  thereto  and  It  be  found 
that  at  the  time  ot  the  deposit  it  was  under.- 
stood  between  the  parties  that  Jeanette  took 
no  title  to  it  Whether  there  should  be  fur- 
ther hearing  will  be  determined  in  the  superi- 
or court 

Case  discharged.    AU  concur.  - 
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HOWTON  et  aL  V.  El  A.  STHOUT  FABM 

AGENCY  et  aL 

(Snpreme  Goart  of  Vermont.    Windham.    Jan. 

18,  1916.) 

1.  Appeai,  and  Erbob  9=3979  —  New  Tbiai, 
9=>65 — Review— DiscBETioN  o»  Cousi — Mo- 
tion TO  Set  Aside  Vebdiot. 

The  disposition  of  a  motion  to  set  aside  a 
▼erdict  as  against  the  evidence  and  the  weight  o{ 
evidence  is  within  the  discretion  of  the  trial 
court,  and  is  not  reviewable. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3871-3873,  3877;  Dec.  Dig. 
«=»979;  New  Trial,  Cent.  Dig.  |  130;  Dec 
Dig.  •8=>65.] 

2.  EVIDBNCB  <8=»113— YALTTX  07  LAJTD— MODX 

or  Pboof. 

In  an  action  by  the  buyers  of  a  farm  for 
damages  from  the  fraud  and  deceit  of  the  farm 
agency  which  sold  it,  the  mode  of  proving  dam- 
ages by  the  testimony  of  some  witnesses  aa  to 
the  value  of  the  farm  and  of  others  aa  to  its 
value  if  it  had  been  as  represented  was  proper ; 
it  not  being  necessary  that  each  witness  should 
testify  as  to  the  difference  in  value. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  g§  259-296;    Dec.  Dig.  «=s>113.] 

3.  Fbaud  ®=>52— Action— Evidence. 

In  an  action  by  buyers  of  a  farm  to  re- 
cover for  misrepresentations  aa  to  the  quantity 
of  timber  thereon,  testimony,  though  elicited 
by  a  question  as  to  the  pasture  on  the  farm,  re- 
lating only  to  the  matter  of  the  timber  growing 
there,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  48;   Dec.  Dig.  <8=>52.] 

4.  Evidence  <3=>  113— Value  of  Land. 

In  an  action  by  buyers  of  a  farm  for  dam- 
ages from  the  fraud  of  the  agency  which  sold  it, 
testimony  aa  to  the  value  of  personalty  going 
with  the  farm,  which  was  part  of  a  process  of 
getting  at  the  value  of  the  farm  itself,  was  ad- 
missible. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  26»-296;    Dec.  Dig.  «3>113.] 

5.  FsAiTD  9=352— Evidence. 

In  an  action  by  buyers  of  a  farm  for  dam- 
ages occasioned  them  b^  misrepresentations  of 
the  agency  which  sold  it  as  to  the  number  of 
bearing  apple  trees  thereon,  testimony  of  one  of 
the  plaintifb  that  of  the  apple  trees  60  to  60 
were  grafted  fruit,  and  the  rest  dder  fruit,  was 
admissible,  the  tendency  of  the  evidence  itself 
being  to  show  the  fainiliarity  of  the  witness 
with  the  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  S  48 ;    Dec.  Dig.  <&=s52.] 

6.  Witnesses  9=3248  —  Resfonsivenesb  or 
Answebs. 

In  an  action  by  the  buyers  of  a  farm  for 
damages  occasioned  them  by  the  fraud  of  the 
farm  agency  which  sold  the  place,  the  answer 
of  a  witness,  asked  to  state  the  general  condi- 
tion of  apple  trees,  to  the  effect  that  the  trees, 
aa  they  were  and  aa  be  had  known  them  for  10 
or  12  years,  were  not  in  a  bearing  condition, 
adding  that  they  were  covered  with  sprouts 
and  dead  limbs,  and  that  he  did  not  think  they 
had  been  trimmed  in  10  years,  was  largely  re- 
sponsive, and  proper  after  striking  of  the  wit- 
ness' addenda. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  861-868;    Dec.  Dig.  <8=.248.] 

7.  Fkattd  9=9— Action— Defense. 

Where  the  deed  to  a  farm  sold  by  an  agen- 
Cf  by  misrepresentations  as  to  the  amount  of 
timber  and  fruit  trees  thereon,  etc,  correctly 
referred  to  the  farm  as  65  acres,  "be  the  same 
more  or  less,"  such  part  of  the  description  in 


the  deed  did  not  preelode  the  Irayen  from  re- 
covering their  damages  occasioned  by  the  falsi- 
ty of  the  representations  as  to  matters  other 
than  acreage. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  8;   Dec  Dig.  9=>9.] 

Exceptions  from  Wlndbam  Cotinty  Court; 
B.  h.  Waterman,  Jndge. 

Action  by  A.  Howton  and  another  against 
the  El  A.  Strout  Farm  Agency  and  others. 
Judgment  for  plaintiffs  against  tbe  named 
defendant,  and  it  excepts.  Judgment  af- 
firmed. 

Argued  before  MUNSON,  O.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Barber  &  Barber,  of  Brattleboro,  for 
plaintiffs.  A.  F.  Scbwenk,  of  Brattlelxwo, 
and  Stickney,  Sargent  &  Skeels  and  Ernest 
E.  Moore,  all  of  Ludlow,  for  def^idanta 

HASELTON,  J.  This  action  is  for  fraud 
and  deceit  in  the  sale  of  real  estate.  Ver- 
dict and  judgment  were  against  the  defend- 
ant farm  agency  for  $560.  ETxceptlons  were 
taken. 

The  evidence  In  behalf  of  the  plaintiffs 
tended  to  show  that  prior  to  Hay  24,  1913, 
they  lived  In  Canada;  that  they  saw  In  a 
catalogue  of  the  defendant  agency  an  adver- 
tisement offering  for  sale  a  farm  In  Ver- 
mont; that  upon  reading  the  advertisement 
they  determined  to  purchase  the  farm,  sold 
out  their  real  and  personal  holdings  In 
Canada,  and  came  to  BrattleboM,  where  the 
advertisement  bore  date,  and  thereafter  pur- 
chased the  farm  In  (inesti<Hi.  The  plaintiffs 
were  father  and  son. 

At  the  dose  of  the  evidence  the  defend- 
ant agency  moved  for  tbe  direction  of  a 
verdict  In  Its  favor.  The  motion  was  over- 
ruled, and  the  defendant  excepted.  TBie  ad- 
vertisement represented  that  there  were  on 
the  farm  "about  500  apple  trees  In  fine  bear- 
ing condition."  The  plaintiffs'  evidence  tend- 
ed to  show  that  there  were  less  than  100 
sudi  trees  on  the  farm.  The  advertisement 
represented  that  there  was  "plenty  of  wood 
and  100,000  feet  of  timber  on  the  farm." 
The  plaintiffs'  evidence  tended  to  show  that 
there  were  only  from  8,000  to  10,000  feet  of 
timber  on  tbe  farm.  Here,  on  the  evidence 
of  the  plaintiffs,  were  very  material  misrep- 
resentations as  to  existing  facts,  and  the 
representations  appear  to  have  been  put 
forth  either  with  knowledge  of  their  falsi- 
ty, or  recklessly  and  without  knowledge. 
There  was  in  the  advertisement  a  gross  mis- 
representation as  to  acreage,  but  as  the  case 
was  developed  we  lay  little  stress  cm  that 
The  evidence  of  the  plaintiffs  tended  to 
show  that  the  representations  were  fraudu- 
lent, and  that  they  relied  on  them.  Wheel- 
er V.  Wheelock,  34  Vt  5S3;  Cabot  ▼.  Christ- 
ie, 42  Vt  121,  1  Am.  R^.  813;  Darling  y. 
Stuart,  63  Vt  670,  22  AtL  634;  Johnson  v. 
Cate,  75  Vt  100,  53  Att.  829;  Corey  v.  Boyn- 
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ton,  82  Tt.  257,  72  AtL  987;  Adams  ▼.  La- 
deau,  81  Vt  460,  79  Atl.  996;  Manley  v. 
Jahnaon,  86  Yt  262,  265,  81  AU.  919;  OhUds 
T.  MerrlU,  63  Yt  463,  22  Atl.  626,  U  L.  R. 
A.  264;  Rowley  ▼.  Shepardson,  83  Yt  167, 
171,  74  AtL  1002,  138  Am.  St  R«p.  1078; 
Orompton  ▼.  Beede,  83  Yt  287,  75  AU.  331, 
30  L.  R.  A.  (N.  8.)  748,  Ann.  Cas.  1912A  399. 

But  the  defendant  argues  that  the  plain- 
tiffs did  not  nse  ordinary  vigilance  to  aficer- 
taln  whether  or  not  the  representations  were 
true,  that  they  could  readily  have  ascer- 
tained the  facts,  and  that  the  role,  caveat 
unptor,  applies.  Bat  there  was  evidence 
tending  to  show  that  the  plaintiffs  were 
thrown  off  their  guard  by  the  doings  and 
sayings  of  the  local  agent  of  the  Strout 
Agency,  and  It  was  for  the  jury  to  say  on 
tbe  evidence  whether  or  not  the  plaintiffs 
acted  with  dne  caution. 

[1]  After  verdict,  and  before  judgment,  the 
defendant  the  Strout  Agency  moved  the 
court  to  set  aside  tbe  verdict  of  the  Jury 
against  it  on  the  ground  that  the  verdict 
was  "against  the  evidenced'  and  against  "the 
weight  of  evidence,"  expressions  which  mean 
the  same  thing.  The  motion  was  overruled, 
and  an  exertion  taken.  But  tbe  matter 
was  within  the  discretion  of  the  trial  court 
and  there  is  nothing  here  for  us  to  review. 
Steam  v.  Clifford,  62  Yt.  92,  18  Atl.  1045; 
CooUdge  V.  Ayers,  77  Yt  448,  61  Atl.  40; 
Marcy  v.  Parker,  78  Yt  73,  62  Aa  19;  Lln- 
cohi  T.  C.  Y.  Ry.  Co.,  82  Yt  187,  72  AtL  821, 
137  Am.  St  Rep.  908;  Latbrop  v.  Levarn.  83 
Vt  1,  74  Atl.  331. 

Tbe  plaintiffs'  evidence  tended  to  show 
that  the  farm  was  worth  from  $400  to  $500, 
and  that  had  the  farm  been  as  represented, 
it  would  have  been  worth  from  $1,200  to 
$2,000. 

[2]  Several  witnesses  living  in  the  neigh- 
borhood of  the  farm  and  familiar,  as  they 
said,  with  real  estate  values  in  the  vicinity, 
teetifled  as  to  the  valae  of  the  farm— «ome 
as  to  its  value  as  it  actually  was;  some  aa 
to  its  value  if  it  bad  been  as  represented; 
and  some  testified  In  both  particulars.  Some 
objections  were  made  and  exceptions  taken 
during  this  testimony.  This  testimony  tend- 
ed to  show  the  difference  in  the  value  of 
the  farm  as  it  would  have  been  if  it  had 
been  as  represented  and  as  it  actually  was. 
This  was  a  proper  way  of  getting  at  the 
damages.  Pelka  t.  Allen,  82  Yt  456,  74  Atl. 
91;  Shanks  v.  Whitney,  66  Yt  405,  29  AtL 
867;  Bowman  t.  Parker,  40  Yt  410;  Brown 
V.  Sawyer,  1  Alk.  130.  It  is  claimed  that 
each  witness  should  have  testified  to  tbe 
difference  in  value,  but  that  was  not  neces- 
sary. There  was  no  error  in  the  method  of 
getting  at  the  difference. 

(3]  One  witness  for  the  plaintiffs  was  ask- 
ed to  describe  the  pasture  on  tbe  farm,  but, 
objection  being  made,  he  was  confined  by 
eoansel  and  tbe  court  to  tbe  matter  of  the 
timber  growing  there,  and  his  answer  relat- 


ed to  tbat  only.  Though  an  exceptlm  was 
taken  to  the  question  as  originally  framed, 
the  testimony  elicited  was  admissible,  and 
no  error  intervened. 

[4]  A  small  amount  of  personal  property 
went  with  the  farm,  and,  under  objection 
and  exception,  the  plaintiffs  Introduced  evi- 
dence aa  to  the  value  of  that  There  was 
no  error  here ;  for  the  testimony  well  enou^ 
appears  to  have  been  part  of  a  process  of 
getting  at  the  value  of  the  farm  itself.  The 
transcript  is  not  referred  to,  and,  in  its  ab- 
sence, we  take  this  to  have  been  so. 

[S]  One  of  tbe  plaintiffs  tesUfled  that  of 
the  apple  trees  on  tbe  place  60  to  60  were 
"grafted  fruit,"  and  that  the  rest  were  "dder 
fruit"  This  testimony  tended  to  6how  tbe 
familiarity  of  the  witness  with  the  subject- 
matter  of  tbe  apple  trees,  and,  though  tbe 
evidence  was  taken  under  objection  for  im- 
materiality and  irrelevancy,  no  error  ap- 
pears. 

[6]  One  witness  was  asked  to  state  the 
general  condition  of  the  trees,  and  answered 
to  the  effect  that  the  apple  trees  as  they 
were,  and  as  he  had  known  tbem  for  10  or 
12  years,  were  not  in  a  bearing  condition. 
He  added  that  they  were  covered  with 
sprouts  and  dead  limbs;  that  he  would  not 
think  tbe  trees  bad  been  trimmed  in  ten 
years.  The  portion  of  the  answer  about  the 
Umbs  and  trimming  was  objected  to  as  not 
responsive,  and  was  treated  as  stricken  out, 
whereupon  the  defendant  objected  because 
the  court  would  not  strike  out  the  entire  aiv- 
swer  as  not  responsive,  and  was  allowed  an 
exception  to  the  refusal  of  the  court  to  di- 
rect tbe  entire  answer  to  be  stricken  ent 
But  the  answer  was  in  large  part  ivspoa- 
sive,  and  tbe  exertion  is  of  no  avail.  We 
hardly  think  that  the  defendant's  brief  can 
be  construed  as  claiming  anything  for  this 
exception. 

[7]  Tbe  farm  was  baisained  for  May  25th, 
but  the  deed  thereof  was  not  taken  nntll 
June  6th,  following.  The  deed  in  a  part 
of  tbe  descriptive  portion  correctly  referred 
to  tbe  farm  as  65  acres,  "be  tbe  same  more 
or  less."  It  has  been  argued  that  because 
of  this  part  of  the  description  in  the  deed 
the  plaintiffs  are  precluded  from  recover- 
ing. But  the  claim  ignores  the  misrepresen- 
tations in  respect  to  other  matters  than 
that  of  acreiige. 

As  to  the  testimony,  no  objections  were 
made,  and  exceptions  taken  which  were  suf- 
ficiently specific  to  raise  the  question  that 
there  was  no  misrepresentation  in  respect 
to  acreage,  In  consequence  of  the  language 
above  quoted  from  the  deed. 

Tbe  Strout  Farm  Agency  acted  as  tbe 
agent  of  one  McLana  Tbe  agency  wrote 
a  rather  Insolent  letter  to  one  of  the  plain- 
tiffs ridiculing  the  Idea  that  an  agent  conid 
be  liable  for  misr^reeentations,  and  con- 
veying tbe  supposed  information  that  the 
plaintiffs  were  looking  to  the  wrong  party; 
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that  U  any  cme  was  liaible  It  was  McLane. 
HoweTer,   counsel  do   not   make   any   such 
claim,  and  no  such  claim  Is  made  In  the  case. 
Judgment   affirmed. 


BOCASH  V.  MARTIN  et  aL 

(Supreme  Court  of  Vermont.    Franklin.    Jan.  7, 
1916.) 

i.  Pleading  «=!>94— Notice  of  Defenses  — 

Duplicity. 

As  the  statute  contemplates  only  a  single 
notice  of  defenses  in  an  action  of  trespass  and 
trover,  a  notice  is  not  bad  because  containing 
two  defenses  not  separately  stated,  either  of 
which  would  defeat  the  action;  duplicity  being 
only  a  formal  defect 

[Ed.  Not^— For  other  cases,  see  Pleading, 
Cent.  Dig.  gl  191,  192;   Dec.  Dig.  <8=994.] 

2.  Chattel  Mortoaobs  €=>294r-(BEDE»iPTioN 
— Who  may  Object. 

P.  S.  2635,  declares  that,  when  the  condi- 
tion of  a  mortgage  upon  personal  property  is 
broken,  the  mortgagor  or  person  holding  under 
him  may  redeem.  Section  2637  declares  that 
the  mortgagee  or  assignee  shall  notify  the  mort- 
gagor or  person  holding  under  him  and  persons 
holding  subsequent  mortgages  of  the  time  and 
place  of  sale.  Section  2638  declares  that  the 
officer  making  the  sale  shall  within  30  days 
make  a  return  which  shall  particularly  describe 
the  articles  sold  and  the  amount  received.  A 
chattel  mortgage  on  a  horse  was  foreclosed. 
Held  that,  as  plaintiff  was  not  the  mortgagor 
nor  a  person  holding  under  the  mortgagor,  and 
his  only  right  to  the  horse  was  derived  from  a 
purchase  from  one  who  borrowed  the  horse  and 
did  not  return  it,  plaintifF  could  not  complain 
of  want  of  notice  or  defects  in  the  officer's  re- 
turn. 

,  [Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  582;    Dec.  Dig.  <S=»294.] 

Bxceptlons  from  Franklin  County  Court; 
Frank  L.  Fish,  Judge. 

Trespass  and  trover  by  James  Bocash 
against  Luke  P.  Martin  and  another.  There 
was  a  verdict  and  Judgment  for  defendants, 
and  plaintiff  excepted.    Exceptions  affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASEI/rON,  POWERS,  and  TAY- 
LOR, JJ. 

C.  G.  Austin  &  Sons,  of  St  Albans,  for 
plalntlflf.  M.  H.  Alexander,  of  St.  Albans,  for 
defendants. 

POWERS,  J.  This  is  an  action  of  trespass 
and  trover,  wherein  the  defendants  pleaded 
the  general  Issue  with  a  notice  of  special  mat- 
ter Justifying  under  a  chattel  mortgage  given 
by  the  defendant  Bronson,  as  owner,  which 
the  defendant  Martin,  a  deputy  sheriff,  fore- 
closed by  statutory  proceedings. 

[1]  The  plaintiff  objected  to  the  receipt  of 
any  and  all  evidence  under  the  notice  on  the 
grounds  that:  -(1)  The  notice  was  double; 
and  (2)  that  it  did  not  set  up  a  legal  defense. 
This  objection  was  overruled,  such  evidence 
was  received,  and  the  plaintiff  excepted. 
'  1.  It  is  said  that  this  notice  is  double,  for 
that  It  sets  up  the  fact  that  the  defendant 


Bronson  was  at  the  time  the  chattel  mortgage 
was  executed,  and  continued  to  be  until  the 
sale  of  the  property  thereunder,  the  owner 
of  the  horse  In  question,  and  the  fact  that 
the  defendant  Martin,  acting  as  a  public  offi- 
cer and  by  direction  of  the  assignee  of  the 
mortgage,  by  proceedings  in  all  respects  regu- 
lar, seized  and  sold  the  horse  under  the  mort- 
gage. And  it  Is  argued  that  here  are  two 
distinct  and  adequate  defenses,  either  of 
which,  if  established,  afforded  a  complete 
Justlflcation.  But  duplicity  in  pleading  Is  a 
fault  of  form  only  (Gould,  IV,  99),  and  mat- 
ters of  form  are  dispensed  with  in  a  statutory 
notice  (Vt  Dig.  2160,  181).  Though  separate 
defenses  must  be  set  up  in  separate  pleas, 
only  one  notice  is  required  to  let  In  as  many 
special  defenses  as  may  be  relied  upon.  This 
is  in  accordance  with  long-settled  views,  and 
is  wholly  consistent  with  the  language  o^  the 
statute,  which  plainly  contemplates  one  no- 
tice, and  not  a  succession  of  notices. 

[2]  2.  In  support  of  his  claim  that  the  no- 
tice does  not  show  a  full  defense,  the  plaintiff 
relies  upon  these  facts:  It  does  not  allege 
that  written  notice  of  the  sale  was  given  the 
plaintiff ;  and  it  does  not  allege  that  the  offi- 
cer made  and  filed  the  return  required  by  P. 
S.  2638.  The  plaintiff  was  not  entitled  to 
such  notice.  He  was  not  even  entitled  to  re- 
deesi.  P.  8.  26&7,  specifies  the  persons  who 
are  entitled  to  notice  of  the  sale,  and  P.  & 
2635,  specifies  the  persons  who  are  entitled 
to  redeem.  Both  of  these  sections  limit  the 
right  to  the  "mortgagor  or  person  holding 
under  liim."  A  thief  may  not  redeem  the 
stolen  property;  nor  is  he  entitled  to  notice 
of  its  sale.  One  who  buys  at  the  thief  is  in 
no  better  situation.  This  plaintiff  is  not  the 
mortgagor,  nor  is  he  a  person  holding  under 
the  mortgagor.  The  exceptions  state  that  his 
evidence  tended  to  show  that  he  was  the 
owner ;  but  the  transcript  is  referred  to  and 
made  oontroUlng.  From  it  it  appears  that 
the  only  right  which  the  plaintiff  had  to  the 
horse  in  question  was  derived  by  purchase 
from  one  Wagner,  and  tbat  the  only  right 
which  the  latter  bad  to  the  horse  was  what 
he  obtained  when  he  borrowed  her  of  the  de- 
fendant Bronson.  It  thus  appears  that  the 
plaintiff  had  no  title  at  all  as  against  Bron- 
son or  bis  mortgagee.  He  was  in  possession, 
but  that  possession  was  wrongful  against 
them.  Since  he  was  not  entitled  to  redeem, 
the  actions  of  the  officer  In  the  foreclosure 
proceedings  were  matters  in  which  he  had 
no  legal  interest  The  seizure  of  the  propierty 
was  rightful,  and  Martin's  subsequent  omis- 
sions, if  any,  do  not  concern  the  plaintiff,  and 
give  rise  to  no  rights  In  his  behalf. 

It  does  not  appear  that  any  question  ot 
variance  was  made  below,  and  the  one  here 
raised  Is  not  of  sufficient  consequence  to  re- 
quire consideration.    P.  8.  1986. 

Judgment  affirmed. 
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KINKEAB  ft  OAOEB  W<k.  OO.  v.  HINBB. 

(Supreme  Ckiurt  of  Vermont    Windham.    Jan. 

16,  1916.) 

1.  CSOHPOBATIONB  <S=9642— FOSEION  COBPOBA- 
TION8— ItlOHT    TO     DO    BUBINiaS— STATDTB— 

"UoiRO  BusiNBsa." 

Where  a  foreign  corporation  furnished  its 
product,  manufactured  in  and  forwarded  from 
another  state,  to  residents  of  Vermont,  in  some 
instances  ateo  erecting  and  inataUing  the  same, 
furnishing  necessary  labor  and  suppfies,  in  such 
instances  the  corporation  was  doing  business  in 
the  state  within  P.  S.  774,  prescribing  condi- 
tions precedent  to  a  foreign  corporation's  right 
to  do  business  in  the  state,  since,  where  a  cor- 
poration is  engaged  in  transactions  partly  in- 
terstate and  partly  local  in  character,  and  the 
local  element  can  be  separated  from  the  for- 
mer, state  statutes  appljr,  although,  if  the  local 
element  of  the  transaction  is  merely  incident 
to  the  interstate  element,  the  whole  is  protected 
from  state  laws. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {(  2520-2527 ;   Dec  Dig.  <8==642. 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  Doing  Business.] 

2.  OOUKBBCE  «=340— FOBUaN  OOBFOBATIOnS 
— BlQHT  TO  DO  BUSINBSS — STATUTE  —  "Is- 
1KB8TATE    COMMKBCE." 

Where  an  Ohio  corporation,  manufacturing 
its  product  in  that  state,  delivered  a  shipment 
tilled  to  defendant,  a  resident  of  Vermont  to 
the  carrier  in  Oliio,  the  contract  of  sale  of  the 
goods  covered  a  transaction  in  interstate  com- 
merce, although,  on  account  of  delivery  to  the 
carrier,  delivery  was  made  in  Ohio,  so  that  the 
corporation,  which  had  failed  to  comply  with 
P.  S.  774,  prescribing  conditions  pre(»dent  to 
its  doing  business  in  Veftnont,  could  recover  for 
such  goods;  for,  although  one  of  the  essential 
characteristics  of  "interstate  commerce"  is  the 
morement  of  property  or  intelligence  from  one 
state  to  the  other,  it  is  wholly  immaterial  wheth- 
er Budi  movement  is  effected  by  the  seller  or  the 
buyer. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {{  29,  30 ;  Dec.  Dig.  (S=»40. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Interstate  Commerce.] 

£sceptlons  from  Windham  Comity  Court; 
Fred  M.  Butler,  Judge. 

Assumpsit  by  the  Kinnear  St,  Gager  Manu- 
facturing Gompauy  against  Charles  Mlnei-. 
Judgment  for  plaintiff,  ■  and  defendant  ex- 
cepts.    Affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Barber  &  Barber,  of  Brattleboro,  for  plain- 
tlir.  Chase  ft  Chase,  of  Brattleboro,  for  de- 
fendant. 

POWEIBS,  J.  The  plaintiff  is  a  foreign 
corporation,  and  has  not  complied  with  P.  S. 
T74,  prescribing  certain  conditions  precedent 
to  snch  a  foreign  corporation's  right  to  do 
business  In  this  state.  It  entered  Into  a  con- 
tract with  the  defendant  engaging  to  furnish 
certain  materials  for  the  latter's  new  build- 
ing at  Brattleboro.  It  carried  out  this  un- 
dertaking, making  delivery  of  the  materials 
to  the  defendant  in  Ohio.  The  latter  accept- 
ed the  goods  and  made  use  of  them  as  con- 


templated by  the  contract  The  plaintiff 
brout^t  tills  suit  for  the  price  of  the  goods, 
and  the  validity  of  the  contract  was  estab- 
lished. Elnnear  &  Oager  Mfg.  Co.  r.  Miner, 
88  Vt  324,  92  Atl.  469.  Tbe  defense  now 
made  rests  upon  P.  S.  776,  and  counsel  agree 
that  the  questions  presented  are  two  in  num- 
ber as  foUows: 

(1)  Was  tlie  plaintiff  "doing  buslnees"  in 
this  state  within  the  meaning  of  the  statute? 

(2)  Was  this  contract  an  interstate  trans- 
action, and  therefore  beyond  the  reach  of 
the  statute? 

[1]  1.  It  appears  from  the  record  tbat  the 
plaintiff  had  made  numerous  contracts  in 
this  state,  through  Its  agents  and  representa- 
tives, under  which  it  had  furnished  its  prod- 
uct, manufactured  in  and  forwarded  from 
another  state,  to  residents  of  Vermont  In 
some  instances  the  purchaser  erected  and 
Installed  the  materials  so  furnished ;  in  many 
others  the  plaintiff  erected  and  Installed  the 
same,  furnishing  the  necessary  labor  and  sup- 
plies therefbr. 

The  facts  recited  require  us  to  hold  tliat, 
so  tar  as  the  erection  and  Installation  of 
these  building  materials  are  concerned,  the 
plaintiff  was  doing  business  in  this  state 
within  the  meaning  of  the  statoteL  Ttie  rule 
governing  such  cases  is  thia:  Where  a  for- 
eign corporation  is  engaged  in  transactions 
which  are  in  character  partly  Interstate  com- 
merce and  partly  purely  local,  and  the  latter 
element  can  be  separated  from  the  fonuer, 
state  statutes  apply. 

Thus  it  la  held  in  MuUer  Mfg.  Co.  v.  I>otb> 
an  Bank,  176  Ala.  229,  67  South.  762,  that  a 
foreign  corporation  furnishing  and  erecting 
certain  trimming,  fixtures,  eta,  for  a  bank 
building,  was  ddlng  business  in  the  state 
where  the  work  was  done.  And  in  Browning 
r.  Waycross,  2S8  U.  S.  16,  34  Sup.  Ct  678. 
S8  L.  EM.  828,  it  Is  held  that  erecting  light- 
ning rods  as  agent  of  a  nonresident  manu- 
facturer thereof,  being  local  and  separable, 
was  doing  business  in  that  state,  and  that 
such  bnslness  was  subject  to  a  looal  license 
tax.  See,  also,  American  Amusement  Go.  v. 
Bast  Lake  Chutes  Co.,  174  AU.  52C,  56  South. 
961. 

If,  on  the  other  hand,  the  local  element  of 
the  transaction  is  merely  incidental  to  the 
element  of  interstate  commerce,  the  whole  la 
protected  from  state  laws.  Crutdier  v.  Ken- 
tucky, 141  D.  8.  47,  11  Sup.  Ct  851,  35  L. 
Ed.  649;  Kehrer  v.  Stewart,  197  U.  S.  60,  25 
Sup.  Ct  408,  49  L.  Ed.  668;  Brownlngton  v. 
Waycross,  supra. 

[2]  But,  though  in  the  respect  specified 
this  plaintiff  has  heretofore  been  doing  busi- 
ness in  Vermont  contrary  to  the  provisions 
of  the  statute,  this  contract  may  be  enforced, 
since  it  lUTOlres  only  an  Interstate  transac- 
tion wh(dly  Independent  of  and  apart  from 
its  purely  local  business.  It  cannot  be  penal- 
ized in  this  transaction  for  its  conduct  in 
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some  other  transaction.  TUbs  follows  fr«Hn 
the  separability  of  the  two  elemoits  of  Its 
business,  and  Is  shown  by  the  cases  holding 
that  taxes  locally  imposed  upon  the  inter- 
state and  Intrastate  business  of  a  foreign 
corporation  are  valid  on  the  latter,  though 
invalid  on  the  former,  if  they  can  be  sep- 
arated. Ratterman  v.  Western  Union  Tele- 
graph Co.,  127  U.  S.  411,  8  Sup.  Ct.  1127,  82 
L.  Ed.  229;  Kehrer  y.  Stewart,  supra.  It  is 
also  shown  by  Minnesota  v.  Creamery  Pkg. 
Co.,  115  Minn.  207,  132  N.  W.  268,  L.  B.  A. 
1915A,  892,  Ann.  Cas.  1912D,  820,  wherein  it 
was  held  that  a  Judgment  prohibiting  the 
def«idant  from  continuing  its  business  lu 
that  state  did  not  prevent  it  from  doing  an 
Interstate  business  therein. 

l^e  defendant  insists,  however,  that  this 
contract  did  not  cover  a  transaction  of  Inter- 
state commerce,  for  the  reason  that  the 
goods  were  delivered  to  him  In  Ohio,  and 
not  in  Vermont.  The  argument  is  that  the 
transaction  was  complete  when  the  plain- 
tlfF  so  made  delivery,  and  that  the  plaintiff 
was  then  free  to  resell  the  goods  at  the  point 
of  shipm^it  or  elsewhere  in  that  state,  and, 
this  being  so,  no  Interstate  transportation 
was  necessarily  Involved.  All  this  may  be 
conceded ;  and  it  may  be  taken  as  establish- 
ed that  one  of  the  essential  characteristlca 
of  Interstate  commerce  is  the  movement  of 
property  or  intelligence  from  one  state  to 
another.  People  v.  Chicago,  etc,  B.  Co., 
223  lU.  681,  79  N.  E.  144,  7  Ann.  Cas.  1; 
People  V.  Reardon,  184  N.  Y.  431,  77  N.  E. 
970,  8  L.  R.  A.  (N.  S.)  814,  112  Am.  St  Rep. 
628,  6  Ann.  Cas.  S15 ;  Council  Bluffs  v.  Kan- 
sas City,  etc.,  B.  Co.,  4S  Iowa,  838,  24  Am. 
Rep.  773;  Mr.  Justice  Matthews,  in  Cooper 
Mfg.  OOb  V.  VetgoBon,  113  U,  S.  727,  6  Sup. 
Ct  739,  28  L.  Ed.  1137.  But  though  trans- 
portation from  one  State  to  another  Is  essen- 
tial, it  Is  wholly  immaterial  how  or  by  whom 
it  Is  effected.  The  constltntional  provision 
whidi  protects  commerce  of  this  character 
from  Interference  by  the  states  is  as  much 
for  the  benefit  and  protection  of  the  buyer 
as  the  sdler;  It  is  just  as  Important  that 
the  former  should  be  free  to  go  into  another 
state  to  buy  for  shipment  to  and  use  in  his 
own  state  as  it  is  that  the  latter  should  be 
free  to  go  Into  another  state  to  dispose  of. 
and  deUver  his  goods.  As  was  said  by  the 
present  Chief  Justice  in  American  Express 
Co.  V.  Iowa,  196  U.  S.  138,  25  Sup.  Ct  182, 
49  li.  Bd.  417,  the  decisions  of  the  Supreme 
Court  of  the  United  States  construing  the 
commerce  clause  of  the  federal  Constitution 
rest  "upon  the  broad  principle  of  the  free- 
dom of  commerce  between  the  states,  and 
the  right  of  a  dtizea  of  one  state  to  freely 
contract  to  receive  merchandise  from  another 
state,  and  of  the  equal  right  of  the  dtizeu 
of  a  state  to  contract  to  send  merobandise 
Into  other  states." 

By  fair,  if  not  necessary,  asistnictlon,  this 


I  record  shows  that  the  delivery  to  the  defend- 
ant in  Ohio  was  made  in  the  customary  way 
of  delivering  the  goods  to  a  carrier  to  be 
transported  to  Vermont  The  contract  sued 
on  contemplated  and  involved  an  Interstate 
shipment  The  character  of  Interstate  com- 
merce attached  to  the  goods  the  moment  they 
were  so  delivered  for  transportation.  Coe  v. 
ESrrol,  116  U.  S.  617,  6  Sup.  Ct  475,  29  I*  Ed. 
715;  General  Oil  Co.  v.  Craln.  209  U.  8.  211, 
28  Sup.  Ct.  476,  62  L.  Ed.  784;  Savage  y. 
Jones,  225  U.  S.  601,  32  Sup.  Ct  715,  56  I* 
Ed.  1182;  Heyman  v.  Hays,  236  U.  &  178, 
35  Sup.  Ct  403,  59  L.  E>d.  627. 

It  follows  that  the  statute  has  no  applica- 
tion, and  the  suit  is  maintainable.  Living- 
ston Mfg.  Co.  V.  Rlzzl,  86  Vt  419,  85  AU.  912 ; 
Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197,  86 
Sup.  Ct.  57,  59  L.  Ed.  193. 

Judgment  affirmed. 


WENTWORTH  y.  TOWN  OP  WATBK- 
BURT. 

(Supreme   Court   of   Vermont     Caledonia. 
Jan.  18,  1916.) 

1.  Highways   «=»197— Liabiutim   fob    I»- 

JUBIE8 — CONTBIBITTOBT    NKOLIGBNOK. 

Where  the  driver  of  an  automobile  in  the 
ev^iing  knew  that  he  was  approacbing  a  curve 
in  the  road,  but  did  not  slacken  speed,  and,  up- 
on discovering  a  horse  and  wagon  obstructing 
a  culvert  when  not  more  than  15  feet  awav,  ap- 
plied the  brakes  and  swerved  to  the  side.  Bring- 
ing the  oar  against  the  guard  rail,  which  gave 
way  and  precipitated  the  car  down  the  banlc, 
Buch  driver  was  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {f  482,  491--M3,  498-603;  Dec.  Dig. 
<S=9l97.1 

2.  NKOLIGBNOK  «=a93-<}0NTBIBnTOBT  Nbou- 
OBNCE— IKFUTKD  NxOUOENCK— COHXON  Bn- 
TXBS>BIBE. 

The  negligence  of  an  automobile  driver  ia 
sending  the  car  down  the  embankment  of  a 
culvert  was  imputable  to  plaintiff,  a  passenger 
in  the  car,  engaged  witii  liim  in  the  cenmioB  pur- 
pose of  taking  two  ladies  for  an  afternoon's 
drive  to  view  a  lake. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  147-160 ;  Dec.  Dig.  «=9^.] 

3.  HlOHWATB  €=9l97 — LlABIUTIEB  F3B  IlIJV- 
BIES — CONTBIBUTOBT  NkQLIOENCE. 

A  passenger  in  an  automobile,  sitting  be- 
side the  driver,  who  saw  a  horse  and  wagon 
blocking  a  culvert  8  or  12  rods  away,  and  did 
not  mention  the  fact  to  the  driver,  whose  failure 
to  tee  the  same  until  only  16  feet  distant  re- 
sulted in  an  accident  was  gnilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Highwajm, 
Cent.  Dig.  a  482,  481-493,  498-603;  Dec.  Dig. 
-S=197.] 

4.  Nbougbncb  «s9l22— Contbibdtokt  Nkq- 

LIOENCE— BUBDEN  OF  PBOOf. 

In  Vermont  the  burden  to  prove  freedom 
from  contribntory  negligence  is  on  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Sf  221-223,  229-234;  Dec.  Dig.  «xa 
122.] 
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S.  Triax  ^sslM  >-  Motion  roK  Visdiot  — 
Gbounds. 

In  a  Boit  for  personal  hijuries  to  one  riding 
in  an  aDtomobfle  driven  by  another,  where  it 
«n>eared  that  the  coart,  at  the  time  of  submit- 
tins  the  case  to  the  jury,  bad  in  mind  the  neces- 
sity that  plaintiff  show  himself  personally  free 
from  contribatory  negligence,  the  general  ground 
of  defendant's  motion  for  verdict  that  on  all  the 
evidence  of  the  case  the  plaintiS  was  not  enti- 
tled to  recover  was  sufficient  to  raise  the  ques- 
tion whether  the  plaintiff  had  shown  himself 
free  from  contributory  negligence. 

CE}d.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  i  308;  Dec  I»g.  <S=>174.] 

Exceptions  from  Caledonia  Conntr  Coort; 
W^iUard  W.  Miles,  Judge. 

Action  by  John  Wentwortb  against  the 
Town  of  Waterbury.  Judgment  for  plaintiff, 
and  defendant  excepts.  Judgment  reversed, 
and  Judgment  rendered  for  the  defendant  to 
recover  its  costs. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
.SON,  HASEM:0N,  powers,  and  TAX. 
LOR,  JJ. 

SinuHtda,  Searlea  &  Graves,  of  St  JoImsbniT, 
for  plaintiff.  'O.  H.  Dale  and  Charles  B. 
Adams,  both  of  Waterbury,  and  Alexander 
Dunnett,  of  St  Johnsbary,  for  defendant 


HASELTON,  j;  On  Sunday,  October  11, 
1915,  in  the  early  evening,  the  plaintiff,  his 
wife,  and  a  young  woman,  and  one  Gibson, 
were  riding  in  an  automobile.  Gibson  was 
the  driver.  At  a  culvert  in  the  town  of  Wa- 
terbury the  automobile  went  over  and  down 
an  embankment,  and  the  plaintitt  was  In- 
jured. Suit  was  brought  against  the  town 
on  the  ground  that  the  culvert  was  InsufB- 
dent,  and  that  the  accident  was  due  to  such 
InsuEBciency.  Trial  by  Jury  was  had,  with 
the  result  that  verdict  and  Judgment  were 
for  the  plaintiff.  The  defendant  excepted. 
The  defendant  at  the  close  of  the  plaintiff's 
evidence,  and  of  all  the  evidence,  moved  for 
the  direction  of  a  verdict  in  Its  favor  on 
various  gronnds,  among  which  was,  in  sub- 
stance, this:  That  on  all  the  evidence,  view- 
ed In  the  light  most  favorable  to  the  plain- 
tiff, the  driver  of  the  vehicle  was  guilty  of 
negligence  which  contributed  to  the  accident, 
and  that  as  matter  of  law,  such  negligence 
was  attributable  to  the  plaintiff. 

As  the  automobile  approached  a  calvert 
where  there  was  some  change  In  the  course 
of  the  road,  a  horse  and  wagon  were  stand- 
ing diagonally  across  the  road  between  the 
rails  on  the  embankment  over  the  culvert 
The  testimony,  viewed  in  the  light  most  fa- 
vorable to  the  plaintiff,  tended  to  show  that 
the  rear  wheels  of  the  wagon  were  three  or 
four  feet  from  the  railing  on  the  easterly 
side;  that  the  horse's  bead  was  nearer  than 
that  to  the  railing  on  the  westerly  side ;  that 
the  driver  of  the  automobile  first  saw  the 
horse  and  wagon  when  he  was  about  fifteen 
feet  therefrom;  that  he  then  applied  the 
brakes  and  turned  to  the  left,  where  there 


was  more,  though  insufiOlctent,  .room,  and 
brought  the  car  practically  to  a  standstill 
opposite  the  team,  when  the  car  slipped 
against  the  guard  rail,  which  gave  way  in 
consequence  of  insufficiency,  so  that  the  car 
and  Its  occupants.  Including  the  plaintiff, 
were  precipitated  down  the  embankment  and 
the  plaintiff  received  the  Injuries  complain- 
ed of. 

[1]  The  driver  was  guilty  of  contributory 
negligence,  as  matter  of  law,  for  the  physical 
facts  shown  by  the  exhibits,  and  the  testi- 
mony most  favorable  to  the  plaintiff,  make  It 
entirely  clear  that  If  he  had  used  his  senses 
to  a  reasonable  degree,  and  driven  with  due 
care,  he  could  and  should  and  would  have 
seen  so  far  ahead  that  the  accident  would 
have  been  avoided.  Harrington  v.  Rutland  B. 
Co.,  S9  Vt  112,  119,  94  Atl.  431 ;  LabeUe  v. 
G.  V.  Ry.  Co.,  87  Vt  87,  88  Att  517. 

It  was  the  statutory  duty  of  the  operator 
of  the  car,  when  approaching  the  curve  in 
the  road,  to  have  the  vehicle  under  perfect 
control.  Acts  1912,  No.  141.  And  here  he 
had  notice  of  the  turn  or  curve  before  he 
reached  it;  for,  as  he  testifies;  he  noticed 
that  bis  headlights  were  shining,  not  onto 
the  road,  but  into  bushes  beside  the  road, 
and  this,  by  an  Invariable  law  of  nature,  was 
notice  of  a  curve  in  the  road.  Automobile 
cases  in  point  are  EInoxvllle  &  Co.  v.  Van- 
gilder,  178  S.  W.  1117;  Tenor  and  Bronuner 
V.  Pennsylvania  R.  Co.,  179  Fed.  077,  1(A  0. 
0.  A  186.  29  D.  R.  A  (N.  S.)  924. 

Was  the  negligence  of  the  driver  Imputable 
to  the  plaintiff?  Were  we  to  follow  what  is 
said  In  Carlisle  v.  Sheldon,  88  Vt  440,  which 
adopts  the  reasoning  of  Thorogood  v.  Bryan, 
8  C.  B.  116,  we  should  be  obliged  to  hold  that 
the  passenger  in  a  vehicle,  whether  public 
or  private,  is  so  IdentUed  with  the  driver,  1^ 
virtue  of  tbat  association  merely,  that  the 
negMgenoe  of  the  driver  is  imputable  to  the 
passenger.  But  the  unsoundness  of  the  rea- 
soning in  those  cases  has  been  demonstrated 
over  and  over  agaia  It  Is  sufficient  here  to 
refer  to  Little  v.  Hackett  U6  U.  S.  866,  6 
Snp.  Gt  381,  29  I*  Bd.  662. 

{!]  We  now  consider  the  question  of  whetb- 
er  the  plalatifl  and  the  driver  were  so  as- 
sociated in  the  execution  of  a  .common  pur- 
pose and  undertaking  as  to  make  each  the 
agent  of  the  other  and  to  make  the  negli- 
gence of  one  attributable  to  the  other. 

Mr.  Gibson  testified  that  an  automobile 
party  consisting  of  four,  Mrs.  Wentworth 
and  a  Miss  Griffin,  Mr.  Wentworth,  and  him- 
self, started  from  Fayston  in  the  afternoon 
of  Sunday,  October  11,  1914,  and  went  to 
Burlington  for  a  ride,  that  they  went  for 
the  purpose  of  showing  Lake  Ghamplaln  to 
Mrs.  Wentworth  and  Miss  Griffin ;  that  they 
drove  to  the  water  front,  drove  around  for 
a  short  time,  and  then  started  back  over  the 
road  they  had  gone  over;  and  that  the  ac- 
cident In  question  to<A  place  about  a  mile 
northerly  of  Waterbury.     According  to  his 
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testimony  tb6  automobile  was  his  father's, 
and  not  his;  he  was  in  E^yston  temporarily 
on  a  lumber  job.  On  the  trip  tbe  plaintiff, 
Wentworth,  sat  with  Gibson  on  the  front 
seat,  and  Gibson's  testimony  that  they  took 
the  trip  (or  the  purpose  of  showing  Lalce 
Champlain  to  the  ladles,  and  his  entire  tes- 
timony as  a  whole,  indicates  that  be  and 
Mr.  Wentworth,  the  plaintiff,  were  engaged 
In  the  Joint  purpose  of  taking  the  two  ladles 
for  an  afternoon's  ride.  Tbe  testimony  of 
Mrs.  Wentworth  indicated  the  same  thing, 
as  did  also  that  of  Mr.  Wentworth,  the  plain- 
tiff. Miss  Griffin  did  not  testify,  and  there 
was  no  evidence  as  to  the  nature  of  the  un- 
dertaking other  than  that  of  the  three  wit- 
nesses mentioned.  Mr.  Gibson  testified  in 
one  place  that  the  others  of  the  party  were 
his  guests,  but  the  word  "guests"  was  put 
Into  tils  mouth  by  a  question,  and  bis  testi- 
mony indicates  that  there  was  nothing  more 
to  that  than  that  he  drove.  The  testimony 
at  all  was  to  the  effect  that  they  went  to- 
gether for  a  ride. 

In  the  view  which  we  are  inclined  to 
think  the  case  penults  us  to  take,  tbe  plain- 
tiff and  Mr.  Gibson  were  engaged  in  carry- 
ing out  a  common  purpose,  and  the  negli- 
gence of  each  was,  on  well-settled  and  ra- 
tional principles.  Imputable  to  the  other. 
Boyden  v.  Fitchburg  E.  Co.,  72  Vt  89,  47 
.AtL  409,  and  cases  and  notes  herein  else- 
where referred  to.  It  may  well  be  that  Car- 
lisle V.  Sheldon,  38  Vt.  440,  was  rightly  de- 
cided on  the  ground  Just  referred  ta 

[3}  But,  if  this  view  of  the  transcript  is 
not  warranted,  then  the  plaintiff  is  prevent- 
ed from  recovering  because  it  la  not  possi- 
ble to  say  that  the  case  tends  to  show  that 
the  plaintiff  was  himself  free  from  contribu- 
tory negligence.  His  own  testimony  is  that 
he  saw  the  horse  and  wagon  standing  diag- 
onally across  the  road  when  the  automobile 
was  from  8  to  12  rods  away,  and  there  is 
no  saggestimi  in  the  case  that  he  mentioned 
that  fact  to  the  driver  or.  did  anything  but 
to  sit  supine  and  mute  beside  him  on  the 
front  seat  while  the  car  went  forward  with 
tmslackoied' speed.  Even  though  we  regard 
the  two  as  not  engaged  in  a  common  enter- 


prise, tbe  plalntlir  was  not  excused  from 
taking  reasonable  measures  for  his  own  pro- 
tection. Landrum  v.  St.  Louis,  etc.,  Ry.  Ccw 
(Mo.)  178  8.  W.  273,  276;  Clarke  v.  Connect- 
icut Co.,  83  Conn.  219,  76  AU.  523;  Shultz  v. 
Old  Colony  St  Ry.,  193  Mass.  309,  323,  79 
N.  B.  873,  877,  878,  8  L.  R.  A.  (N.  S.)  597, 
118  Am.  St  Rep.  502,  9  Ann.  Cas.  402 ;  Smith 
V.  Maine  Central  R.  Co.,  87  Me.  339,  32  AtL 
967 ;  Whitman  v.  Fisher,  98  Me,  675,  67  AU. 
895;  BrlckeU  t.  New  York,  etc.,  R.  Co.,  120 
N.  Y.  290,  24  N.  OL  449,  17  Am.  St  Rep.  648; 
Brommer  v.  Pennsylvania  R.  Co.,  179  Fed. 
577,  103  C.  a  A.  135,  29  I*  R.  A.  (N.  S.)  924, 
19  Ann.  Cas.  1225,  note,  subheading  "Care 
Required  of  Occupant";  Cotton  v.  Willmar, 
99  Minn.  866,  109  N.  W.  835,  8  I*  R.  A.  (N. 
S.)  643,  116  Am.  St  Rep.  422,  9  Ann.  Cas. 
935,  938;  Colorado,  etc.,  Co.  t.  Thomas,  33 
Colo.  517,  81  Pac.  801,  70  U  R.  A.  681,  3 
Ann.  Cas.  700,  and  note  704. 

[4]  If  the  burden  of  tdiowlng  coatritmtory 
negligence  had  been  on  the  defendant,  we 
might  think  that  here  tbe  question  of  the 
plaintiff's  contributory  negUgeiuoe  was  for 
the  Jury.  But  in  this  state. siich  burden  is 
on  a  plaintiff,  and  certainly  the  plaintiff 
wholly  failed  to  sustain  the  burden  of  show- 
ing that  be  was  personally  free  from  con- 
tributory negligence;  for  in  the  state  of 
the  evidence  it  could  not  fairly  and  rea- 
sonably be  Inferred  that  be  was  so  free. 

It]  This  ground  of  the  motion  for  a  ver- 
dict though  argued  by  the  defendant  here^ 
was  not  specifically  pointed  out  in  the  mo- 
tion, and,  if  available  at  all,  is  available  un- 
der the  ninth  ground,  namely,  that  "on  all 
the  evidence  in  the  case  the  plaintiff  is  not 
entitled  to  recover."  This  might  not  be 
deemed  sufficient  if  it  did  not  appear  that 
the  court  bad  in  mind  the  necessity  of  tbe 
plaintiff's  showing  hlmseU  personally  free 
from  contributory  negligence.  But  it  ap- 
pears that  the  court  did  have  in  mind  such 
necessity,  but  took  the  course  of  submitting 
tbe  matter  to  the  Jury.  In  such  circumstanc- 
es we  think  that  the  general  ground  of  the 
motion  avails  to  raise  the  question. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  its  costs. 
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STATB3  T.  BUSSAT.     (No.  4890.) 

(Snprem*  Court  of  Rhode  laland.    Jan.  28, 
1918.) 

1.  Cbimiral    Law    «es>84— Cbimzmai.    Jusia- 

DICMON— VaLIDITT    OF   LEG-ISLATIVE   GBANT. 

It  -was  competent  for  the  Legislature  to  in- 
vest justices  of  the  peace  with  power  and  au- 
thority to  impose  sentences  to  the  workhouse 
and  houae  of  correction  for  not  le^s  than  edz 
months  or  more  than  three  years  for  such  mis- 
demeanors as  being  a  lewd,  wanton  and  lasciv- 
ious person  in  speech  and  behavior. 

[Ed.    Note. — For    other    cases,    see    Criminal 
I^w,   Gent   Big.   S§   115-124;    Dec   Dig.   «=» 

2.  iMWDSKBB  «=s>12— ChASAOTBB  OF  PUNISB- 

UMJXT — Statute. 

In   view  of  th«  eourse  of  legislation,  bo- 

rnning  with  Put  Laws  May  Sess.  1869,  c.  814, 
6,  continued  in  Gen.  St.  1871  o.  232,  1 24,  and 
chapter  236,  H  36,  37,  Pub.  St.  18%  c.  248, 
{  37,  and  the  revisions  of  1896  and  1909,  leading 
up  to  Gen.  Laws  1909,  c.  S47,  S  26,  denouncing 
the  offense  of  being  a  lewd,  wanton,  and  laadv- 
ions  person  in  apeeah  and  behavior,  and  pro- 
viding a  term  of  imprisonment  of  not  less  than 
six  montlis  or  more  than  three  years,  though 
chapter  864,  {  87,  provides  that,  unless  other- 
wise proTidcd,  every  person  sentenced  to  im- 
priaonm«nt  for  more  than  «ne  yen  shall  be  im- 
prisoned in  the  state  prison,  since  section  38 
provides  that  every  person  convicted  of  the  of- 
fense shall  be  sentenced'  to  the  state  workhouse 
and  house  of  correction,  the  offense  is  not  pun- 
ishable by  imprisonment  in  the  state  prison,  but 
by  commitment  to  the  state  workhouse  and 
house  of  correction. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  §  17 ;  Dec.  Dig.  <8=>12.] 

8.  iNDIOTMENf  AND   T^fK}BMATION    «=»8— "IK- 
FAMOUS  Cbimb"— "OBisaw  Falsi"— Lbwd- 

NESS. 

The  crime  of  being  a  lewd,  wanton,  and 
lascivious  person  in  speech  ana  behavior,  de- 
nounced by  Gen.  Laws  1909,  c.  347,  g  25,  is  not 
an  "infnmooa  crime,"  that  must  be  prosecuted 
by  indictment,  under  Const,  art.  1,  |  7,  provid- 
ing that  no  person  shall  be  held  tq  answer  for 
a  capital  or  other  infamous  crime  unless  on 
presentmott  or  indictment  by  a  grand  jury, 
since  a  crime,  to  be  "infamous,"  must  come 
within  the  "crimen  falsi,"  such  as. forgery,  per- 
jury, subornation  of  perjury,  offenses  affecting 
the  public  administration  ot  justice,  or  such  as 
wonVd  affect  civil  or  political  rights,  disqualify- 
ing or  rendering  a  person  incompetent  to  be  a 
witnesB  or  juror  (citing  Words  and  Phrases, 
Infamous  Crime;    Crimen  Falsi). 

[Ed.  Note.— For  otlier  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  9-23;  Dec.  Dig. 
«s>3.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  (bounties;  John  Dortin, 
Judge. 

Albert  E.  Bussay  was  convicted  of  crime, 
and  to  denial  of  his  motion  In  arrest  of 
Judgment  he  excepts.    Exception  overruled. 

Claude  R.  Branch,  Third  Asst  Atty.  Gen., 
for  the  State.  Cushlng,  Carroll  &  McCartln, 
i>t  Providence,  for  defendant. 

VINCENT,  J.  This  Is  a  criminal  com-, 
plaint,  originally  brought  In  the  district  coart 
of  the  Sixth  Judicial  district,  charging  the 
defendant  with  being  a  lewd,  wanton  and 


lascivious  person  in  speech  and  behavior  un-i 
der  section  25,  chapter  347,  of  the  General 
Laws  of  1909.  The  defendaat  admitted  suffi- 
cient evidence  to  convict  In  the  district  court 
and  was  sentenced  to  <me  year  In  the  state 
workhouse  and  house  of  correction.  From 
this  sentence  he  took  an  appeal  to  the  su- 
perior court,  where,  after  a  trial  to  a  Jury, 
he  was  found  guilty.  After  the  verdict  of 
the  jury  the  defendant  filed  a  motion  In  ar- 
rest of  Judgment  on  the  following  grounds: 

"First  That  this  court  had  no  Jurisdiction  to 
try  the  defendant  for  the  offense  charged,  with- 
out indictment  for  said  offense  first  found 
against  him  by  the  grand  jury. 

"Second.  That  this  court  had  no  Jurisdiction 
to  try  and  convict  the  defendant,  for  the  offense 
with  which  he  Is  charged,  upon  .the  complaint  in 
said  cause  alone,  and  without  indictment  first 
found  against  him  for  said  offense  by  the  grand 
jury. 

"Third.  That  this  court  had  no  Jurisdiction  to 
try  and  convict  the  defendant  for  the  offense 
with  which  he  is  charged,  except  upon  an  indict- 
ment therefor  by  the  grand  jury,  on  the  ground 
that  he  is  charged  in  said  complaint  with  the 
commission  of  an  infamous  crime  or  offense. 

"Fourth.  That  this  court  had  no  jurisdiction 
to  try  and  convict  the  defendant  for  the  of- 
fense with  which  he  is  charged,  except  upon 
an  indictment  therefor  by  the  grand  jury,  on  the 
ground  that  he  is  charged  in  said  complaint  with 
the  commission  of  an  infamous  crime  or  offense, 
the  same  being  possibly  punishable  by  this  court 
by  imprisonment  in  the  state  prison  for  more 
than  one  year,  to  wit,  for  three  years." 

This  motion  was  denied  by  the  trial  court 
Later  the  defendant  filed  a  motion  for  a  new 
trial,  which  was  also  denied.  The  case  is 
now  before  us  on  the  defendant's  exception 
to  the  denial  df  Ms  motion  in  arrest  of  JudB- 
ment.  The  defendant  claims  that  his  excep- 
tion should  be  sustained  for  the  reasons  set 
forth  in  his  motion. 

The  defendant's  contention,  as  deduced 
from  his  bill  of  exertions.  Is  that  the  of- 
fense charged  In  the  c<»uplalnt  Is  an  Infa- 
mous crime  punishable  by  the  superior  court 
by  Imprisonment  in  the  state  prison  for  more 
tbsn  one  year,  and  therefore  the  court  is 
without  Juriadiotlon  to  try  and  convict  him 
except  upon  an  indictment  by  the  grand  Jury. 
In  other  words,  without  disputing  the  Juris- 
diction of  the  district  court  to  entertain  and 
determine  the  complaint  and  Impose  sentence, 
the  defendant  claims  that  after  conviction  In 
that  court  he  can  take  an  appeal  to  the  su- 
perior court,  whereupon  the  complaint  will 
be  no  longer  operative,  and  that  any  further 
prosecution  of  the  matter  must  be  by  way 
of  an  Indictment  by  the  grand  Jury.  While 
the  statute  which  we  must  construe  Is  the 
statute  In  force  at  the  time  the  offense  was 
committed,  some  consideration  of  the  legis- 
lation leading  up  to  the  existing  enactment 
will  be  useful  In  ascertaining  the  intent  ot 
the  Leglslatfure.  The  first  statutory  enac\- 
ment  covering  the  offense  charged  In  the  pres- 
ent case  is  to  be  found  in  chapter  814  of  the 
Public  I^aws  passed  by  the  General  Assembly 
at  Its  May  session,  18G9,  and  is  entitled  "An 
act  to  establish  a  board  of  state  charities 
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and  corrections."    Section  6  of  fsald  act  reads 
as  follows: 

"All  persons  who  may  have  actually  aban- 
doned their  wives  or  children,  without  adequate 
support,  leaving  them  in  danger  of  becoming 
a  public  charge,  or  who  may  neglect  to  provide 
according  to  their  means,  for  the  support  of 
their  wives  or  children,  or  who  being  habitual 
drunkards,  shall  abandon,  neglect  or  refuse  to 
aid  in  the  support  of  their  families ;  all  idle  per- 
sons, who  being  of  doubtful  reputation  and  hav- 
ing no  visible  means  of  support,  live  without  em- 
ployment; all  sturdy  beggars  who  apply  for 
alms,  or  solicit  charity;  all  persons  wandering 
abroad,  lodging  in  station  houses,  outhouses, 
market  places,  sheds,  stables  or  uninhabited 
buildings,  or  in  the  open  air,  and  not  giving  a 
good  account  of  themselves;  all  persons  who 
go  about  from  place  to  place  to  beg  or  to  receive 
alms ;  all  common  prostitutes,  drunkards  and 
night-walkers ;  lewd,  wanton,  and  lascivious 
persons  in  speech  or  behavior,  common  railers 
and  brawlers ;  all  persons  who  neglect  all  law- 
ful business  and  habitually  misspend  their  time 
by  frequenting  houses  of  ill-fame,  gaming  hous- 
es or  tippling  shops;  all  common  cheats,  va- 
grants or  disorderly  persons — shall,  on  conviction 
of  either  of  the  aforesaid  ofEenses  by  a  justice 
of  the  peace,  be  sentenced  to  said  state  work- 
house for  a  term  not  less  than  six  months  and 
not  more  than  three  years.  *  *  •  And  any 
persons  convicted  of  any  of  the  offenses  named 
in  this  section,  by  a  justice  of  the  peace,  may 
appeal  therefrom  in  the  same  manner  as  is  now 
by  law  provided  for  appeals  from  justices  of  the 
peace  in  criminal  cases." 

This  act  also  provided  for  the  establish- 
ment of  a  state  workhouse  and  house  of 
correction  in  the  town  of  Cranston,  to  be 
located  on  the  farm  owned  by  the  state,  the 
Institution  to  be  under  the  control  and  man- 
agement of  the  board  of  state  charities  and 
corrections.  In  said  section  6  of  said  chap- 
ter various  offenses  were  enumerated,  in- 
cluding the  oCTense  charged  In  this  complaint. 
Such  section  further  provided  that  any  per- 
son convicted  of  any  of  the  offenses  therein 
named,  by  a  justice  of  the  peace,  might  ap- 
peal therefrom  In  the  same  manner  as  by 
law  provided  for  appeals  from  Justices  of  the 
peace  in  criminal  cases.  By  reference  to  sec- 
tion 1  of  chapter  221  of  the  Bevised  Statutes 
of  1857,  we  find  the  provision  that: 

"Any  person  aggrieved  by  any  sentence  of  any 
magistrate,  justice  of  the  peace,  or  court  exer- 
cising the  jurisdiction  of  a  justice  of  the  peace, 
pronounced  against  him  on  any  complaint, 
*  *  •  may  appeal  from  such  sentence  to  the 
Supreme  Court  or  the  court  of  common  pleas." 

On  May  28,  1869,  the  same  day  on  which 
"An  act  to  establish  a  board  of  state  char- 
ities and  corrections"  was  passed,  before  re- 
ferred to  as  chapter  814  of  the  Public  Laws, 
May  Session,  1869,  the  General  Assembly 
passed  "An  act  In  addition  to  an  act  passed 
at  the  present  session  of  the  General  Assem- 
bly, entitled  'An  act  to  establish  a  board  of 
state  charities  and  corrections,* "  being  chap- 
ter 815  of  the  Public  Laws.  In  and  by  this 
last  chapter  It  was  provided'  that: 

"All  persons  who  may  be  sentenced  to  the 
institution,  provided  to  be  established  under  the 
provisions  of  said  act,  for  any  crime  or  misde- 
meanor, shall  be  sentenced  to  the  workhouse  or 
bouse  of  correction." 


[1]  An  examination  of  these  coapters  814 
and  815  of  the  Public  Laws  passed  at  the 
May  session,  1869,  reveals  t&e  Intention  of 
the  Greneral  Assembly  to  make  certain  of- 
fenses therein  enumerated,  and  which  had 
not  theretofore  been  the  subject  of  legisla- 
tive enactment  In  this  state,  misdemeanors, 
punishable  by  a  sentence  to  the  state  work- 
house and  house  of  correction,  such  work- 
house and  house  of  aorreeti<Hi  having  been 
created  at  the  same  time  and  by  the  same 
act,  and  evidently  designed  for  the  purpose 
of  providing  a  place  of  commitment  for  such 
offenders.  It  was  also  provided  in  these 
chapters  that  such  offenders  upon  conviction 
might  be  sentenced  by  a  JusUoe  Of  the  peace 
to  such  workhouse  and  house  of  correction 
for  a  term  not  leas  than  six  months  nor 
more  than  three  years.  It  was,  of  course^ 
competent  for  the  Legislature,  if  they  saw 
fit,  to  invest  justices  of  the  peace  with  the 
power  and  authority  to  impose  such  a  sen- 
tence. The  powers  conflerred  by  statnte  up- 
on Justices  of  the  peace  have  been  transmit- 
ted to  and  conferred  upon  the  several  courts 
which  have  succeeded  them,  the  Jurisdiction 
of  such  courts  having  been  enlarged  from 
time  to  time  as  occasion  seemed  to  require, 
down  to  the  establishment  of  the  prearait 
system  of  district  courts. 

[2]  In  the  revision  of  1872  (dliapter  232, 
section  24)  the  same  offenses  are  Included 
which  are  enumerated  in  section  6  of  chapter 
814,  May  Session,  1669,  but  said  section  24 
condudes  with  the  woids  "shall  be  imprison- 
ed not  less  than  six  months  nor  more  than 
three  years."  We  also  find  in  the  revision 
of  1872  (chapter  236)  sections  36  and  37,  as 
follows: 

"Sec.  36.  Unless  otherwise  provided,  every 
person  sentenced  to  imprisonment  for  a  term  of 
one  year  or  more  shall  be  imprisoned  in  the  state 
prison,  and  there  kept  at  hard  labor,  and  every 
person  sentenced  for  a  less  term  than  one  year 
shall  be  imprisoned  in  the  county  jail  in  the 
county  where  he  shall  have  been  convicted,  or  in 
the  state  workhouse  and  house  of  correction,  un- 
less sentenced  by  the  Supreme  Court  or  court 
of  common  pleas  to  be  Imprisoned  in  the  jail  in 
some  other  county. 

"Sec.  37.  Every  person  convicted  of  any  of 
the  offenses  mentioned  in  section  24  of  chapter 
232,  of  offenses  against  chastity,  morality,  and 
debency,  shall  be  sentenced  by  the  justice  court, 
or  court  of  common  pleas,  to  the  state  work- 
house and  house  of  correction." 

The  above  section  37  continues,  to  Justices 
of  the  peace,  the  power  to  sentence  offenders 
from  six  months  to  three  years  to  the  state 
workhouse  and  bouse  of  correction,  giving 
authority  to  the  court  of  common  pleas  to 
do  the  same  in  the  event  of  an  appeal.  In 
the  revision  of  1882  (chapter  248,  |  87)  the 
words  "by  the  Justice  court,  or  court  of  com- 
mon pleas,"  were  omitted,  tatA  nothing  was 
substituted  in  place  thereof,  so  that  the  sec- 
tion concluded  with  the  words  "sentence  to 
the  state  workhouse  and  house  of  corree- 
tlon."  In  the  revisions  of  1896  and  1909  the 
provisions  of  1882  were  reiterated.  Chapter 
347,  i  25,  Gen.  Laws  1909,  yrovidea  that: 
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"Every  le-wd,  wantcn  or  lasdviouB  peison.  In 
speech  or  behavior,  •  •  •  shall  be  imprison- 
ed not  less  than  six  months  nor  more  than  three 
years." 

Chapter  354,  section  37,  reads: 
"Unless  otherwise  provided,  every  person  sen- 
tenced to  imprisonment  for  a  term  of  more 
than  one  year  shall  be  imprisoned  in  the  stale 
prison  and  there  kept  at  herd  labor,  and  every 
person  sentenced  for  a  term  of  one  year  or  less 
shall  be  imprisoned  in  the  county  jail  in  the 
county  where  he  shall  have  been  convicted,  or 
in  the  state  workhouse  and  house  of  correction, 
unless  sentenced  to  be  impriscmed  in  the  jail  in 
some  other  county." 

Following  this  Is  sectioii  38,  which  pro- 
rides  that: 

"£very  person  convicted  of  any  of  the  offenses 
mentioned  in  section  25  of  chapter  347  shall  be 
sentenced  by  the  district  court  to  the  state  work- 
house and  house  of  correction." 

We  think  It  is  clear,  from  the  course  taken 
by  ttte  LeglslatQie  regarding  the  offenses 
enumerated  In  section  25  of  chapter  347,  that 
it  was  and  always  has  been  the  Intention 
that  snch  offenses  should  be  punished  by 
commitment  to  the  state  workhouse  and 
house  of  correction.  It  is  provided  in  section 
37,  chai>ter  354,  that  "every  person  sentenced 
to  imprisonment  for  a  term  of  more  than 
one  year  shall  be  Imprisoned  in  the  state 
prison" ;  but  these  words  are  preceded  by 
the  words  "unless  otherwise  provided."  By 
the  next  section  it  seems  to  have  been  other- 
wise provided,  for  that  section  speclflcally 
says  that  any  person  convicted  of  any  of 
th«  offenses  mentioned  in  section  25  of  chaiv 
ter  347  shall  be  sentenced  by  the  district 
court  to  the  state  workhouse  and  house  of 
correction. 

This  Is  an  appeal  from  a  district  court, 
and  it  Is  an  appeal  which  the  statute  author- 
izes. The  question  to  be  determined  on  ap- 
|)eal  is  the  guilt  of  the  defendant.  It  cannot 
be  presumed  that  the  Legislature  Intended 
to  give  a  defendant  a  right  of  appeal,  and  at 
the  same  Ume  Intend  that  the  exercise  of 
that  right  should  result  in  wiping  out  the 
,  complaint  and  all  proceedings  under  It.  Nor 
can  we  assume  that  it  was  the  Intention  of 
the  lawmaking  power.  In  dealing  with  the 
same  offense,  to  authorize  one  court  to  com- 
mit to  the  state  workhouse  and  house  of 
correction  and  the  other  to  imprison  in  the 
state  prison.  We  think  that  It  is  clear  that 
the  General  Assembly  Intended  that  all  of- 
fenses, under  the  section  in  question,  should 
be  punishable  by  commitment  to  the  state 
workhouse  and  house  of  correction,  and  that 
the  concluding  words  of  section  26  of  chap- 
ter 347,  "shall  be  Imprisoned  not  less  than 
six  mcMiths  nor  more  than  three  years," 
mnst.  In  the  light  of  section  SS  of  chapter 
354,  be  construed  and  held  to  limit  commit- 
ments thereunder  to  the  state  workhouse 
and  bouse  of  cocrectlOD,  whether  such  com- 
mltuient  emanates  from  the  district  court  or. 
the  superior  court 

The  provision  of  said  Section  38  conferring 
the  power  to  sentence  upon  district  coorts 


does  not  seem  to  us  to  limit  the  powers  of  or 
prevent  the  superior  court  from  hearing  and 
detenuining  the  case  on  appeal  and  sentenc- 
ing the  defendant  to  the  state  workhouse 
and  house  of  correction  as  the  district  court 
might  have  done  had  an  appeal  not  been  tak- 
en. The  statute  in  question  does  not  ewr 
power  the  superior  court  on  appeal  to  en- 
large or  to  change  the  nature  or  quaUty  of 
the  punishment  by  sentencing  offenders  un- 
der section  25,  chapter  347,  to  the  state  prl»- 
<Hi.  They  must  in  all  cases  and  in  either 
court  be  sentenced  to  the  state  workhouse  or 
house  of  correction. 

[3]  The  defendant  further  claims  that  the 
offense  charged  in  the  complaint  constitutes 
an  infamous  crime,  for  which  he  cannot  be 
tried  or  convicted,  except  upon  an  indict- 
ment by  a  grand  Jury,  and  that  a  trial,  con- 
viction, and  sentence,  otherwise  than  by  in- 
dictment, would  be  a  violation  of  section  7 
of  article  1  of  the  Constitution  of  Rhode  Is- 
land, which  reads  as  follows: 

"No  person  shall  be  held  to  answer  for  a 
capital  or  other  infamoas  crime,  unless  on  pre- 
sentment or  indictment  by  a  grand  jury,  except 
In  cases  of  impeachment^  or  of  such  offenses  as 
are  cognizable  by  a  justice  of  the  peace ;  or  iu 
cases  arising  in  the  land  or  naval  forces,  or  in 
the  militia  when  in  actual  service  in  time  of 
war  or  public  danger.    •    ♦    • " 

Is  the  offense  charged  In  this  complaint 
an  Infamous  crime?  We  think  not  A  crime 
to  be  thus  characterized  must  come  within 
the  crimen  falsi,  such  as  forgery,  perjury, 
subornation  of  perjury;  that  is,  offenses  af- 
fecting the  public  administration  of  justice, 
or  such  as  would  affect  dvil  or  political 
rights,  disqualifying  or  rendering  a  person 
incompetent  to  be  a  witness  or  a  Juror.  4 
Words  and  Phrases,  3573  et  seq.,  and  cases 
cited.  In  1  Greenl.  on  Er.  {  372,  it  is  said. 
In  speaking  of  Infamous  crimes,  that  the 
usual  and  more  general  enumerations  arc 
treason,  felony,  and  the  crimen  falsi.  It  is 
also  held  in  U.  S.  v.  Field  (C.  O.)  16  Fed.  778, 
that  infamous  crimes  are  convertible  with 
felony,  and  to  the  same  effect  are  Whart 
Cr.  Law,  §  561,  and  Sutherlln  v.  Sutherlln,  27 
Ina  App.  SOI,  61  N.  E.  206.  In  2  Words  and 
Phrases,  1741,  It  is  stated  that  the  crimen 
falsi,  according  to  the  better  opinion.  In- 
cludes only  such  crimes  as  Injuriously  affect 
the  administration  of  public  justice,  -such  aa 
perjury,  subornation  of  perjury,  etc. ;  and  in 
U.  S.  T.  Baugh  (C.  G.)  1  Fed.  784,  it  was 
held  that  the  test  by  which  it  may  be  deter- 
mined whether  or  not  an  Offense  is  of  the 
crimen  falsi  Is  whether  a  convlctlott  would 
render  a  party  Incompetent  to  testify. 

Th«  offense  charged  la  this  complaint  does 
not  come  within  the  well-established  deflnt- 
tton  of  an  infcunons  crime.  A  conviction, 
upon  this  complaint  cannot  be  said  to  affect 
the  cMl  OF  poUttcal  rights  of  the  defendant,' 
nor  the  pabUc  admtnistratlon  at  Justice.  It 
is  not  a  crime  punishable  by  imprisonment 
in  the  state  prison,  as  the  defendant  con- 
tends, but  only  by  sentence  to  the  state  work- 
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house  and  house  of  correction,  and  Is  not, 
therefore,  an  Infamous  crime  according  to 
the  doctrine  laid  down  by  this  court  In  State 
V.  Nichols,  27  R.  I.  69,  60  Atl.  763. 

In  this  view  of  the  case,  the  constitutional 
question,  whidi  the  defendant  raises,  disap- 
pears, and  it  becomes  unnecessary  to  deter- 
mine whether  or  not  the  steps  taken  by  the 
defendant  in  the  lower  court  in  his  attempt 
to  raise  a  constitutional  question  were  prop- 
er or  otherwise. 

The  defendant's  exception  to  the  denial  of 
bis  motion  in  arrest  of  judgment  Is  oyerrul- 
ed,  and  the  case  is  remitted  to  the  snperlor 
court  for  sentence. 


SENIOR  ▼.  STATE  BOARD  OP  HEALTH. 
(No.  250.) 

(Supreme  Court  of  Rhode  Island.     Jan.   26, 
1916.) 

Phtsiciakb  and  Suboeons  ^=»11 — ^Profes- 
sional MiscoNDDCT— Revoking  License. 
Where  a  physician  had  been  frequently 
guilty  of  drunkenness  and  indecent  acts  in  pub- 
lic places  and  was  twice  convicted  of  being  a 
common  drunkard,  and  upon  being  consulted  by 
several  persons  to  obtain  the  performauce  of  il- 
legal acta  named  a  price  therefor,  his  license  to 
practice  was  properly  revoked  by  the  state  board 
of  health  under  the  provision  therefor  of  Gen. 
Laws  1909,  c  193,  f  6. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  15 ;  Dec.  Dig.  ^=9 
ll.J 

Proceedings  by  the  State  Board  of  Health 
against  Percy  A.  Senior  to  revoke  bis  physi- 
cian's certificate  upon  charges  of  gross  un- 
professional conduct  preferred  by  the  secre- 
tary of  the  Board  under  Gen.  Laws  1909,  & 
193,  i  6.  From  the  action  of  the  Board  find- 
ing lilm  guilty  and  revoking  his  certificate, 
respondent  appeals.  Finding  affirmed,  and 
license  revoked. 

Percy  A.  Senior,  pro  se  ipso.  Antonio  A. 
Uapotosto,  Asst  Atty.  Gen.,  for  State  Boaid 
of  Health. 

PER  CURIAM.  On  November  18.  1915, 
upon  notice  to  said  appellant,  he  having  ap- 
peared in  response  thereto,  a  hearing  was  had 
before  the  state  board  of  health  upon  charges 
preferred  by  the  secretary  of  said  board  un- 
der section  6  of  chapter  193,  Gen.  Laws  1909 : 
That  he  had  been  guilty  of  gross  unprofes- 
sional conduct;  that  be  had  violated  the 
laws  of  the  state;  and  that  he  had  been 
guilty  of  acts  which  rendered  him  an  un- 
suitable person  to  practice  medicine.  The 
board,  after  bearing  evidence  for  and  against 
the  appellant,  voted  that  the  certificate  issued 
by  the  board  authorizing  liim  to  practice 
medicine  and  surgery  in  this  state  be  re- 
voked, and  in  writing  notified  the  appellant 
thereof.  From  this  action  of  the  state  board 
of  healUi  he  appealed  to  this  court,  under 
said  chapter  193,  {  6,  of  the  General  Laws. 


Upon  hearing  before  ttils  court  testimony 
was  presented  showing  that  the  api>eIIaDt 
had  been  frequently  guilty  of  drunkenness 
and  of  improper  and  indecent  acts  in  public 
places;  that  in  the  year  1913  he  had  been 
twice  convicted  and  sentenced  as  a  common 
drunkard;  that  in  October,  1915,  he  bad 
been  consulted  by  several  persons  to  obtain 
the  performance  by  him  of  illegal  acts,  and 
bad  named  to  them  the  price  for  which  he 
would  perform  such  acts. 

The  charges  are  sostalned  by  the  evidence. 
The  finding  of  the  state  boai^  of  health  is 
affirmed.  The  license  of  the  appellant  to 
practice  medicine  and  surgery  in  this  state 
is  revoked. 


SAYLES  V.  FOLEY. 
SAME  V.  BliOMQUIST. 


(Nos.  466,  457.) 

(Supreme  Court  of  Rhode  Island. 
1916.) 


Tan.  26t 


1.  CoNSTiTunoNAi,  LAW  <S=»48— Vauditi  of 
Acts — Pufsumition. 

The  presumption  is  that  a  LegisIatnre'R  art* 
are  valid,  and  they  should  be  sustained  by  the 
courts  unless  their  unconstitutionality  is  clear 
beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  $  40;   Dec.  Dig.  <e=»48.] 

2.  Masteb  and  Skbvamt  «s>16Vi,  ^ew,  v<A. 
16  Key-No.  Series— WoBKiDCN's  Compensa- 
tion Act— Police  Powke. 

The  Workmen's  Compensation  Act  (PniK 
Laws  1912,  c.  831)  is,  under  modern  industiial 
conditions,  a  proper  exercise  of  the  police  power. 

3.  Mabteb  and  Sbbivant  9=>1G^,  New,  vd. 
16  Key-No.  Series— Workmen's  Coupbhsa- 
TioN  Act— Validitt. 

The  act  is  not  invalid  as  violating  Const 
art.  1,  §  2,  setting  forth  principles  of  legislation, 
since  the  provisions  of  such  article  are  in  the 
nature  of  advice  to  the  General  Assembly  rather 
than  rules  of  constitutional  law  for  enforcement 
by  the  courts. 

4.  CoNSTrnmoNAi,  Law  «=>42  —  Riobt  to 
Raise  Constitutional  Question  —  Wobk- 
MKN's  Compensation  Act. 

Adult  employes  cannot  question  the  con- 
stitutionnlity  of  the  act  (Pub.  I^aws  1912,  c. 
S31)  on  the  ground  that  it  unjustly  discriniinatca 
between  employers  and  deprives  minor  employes 
of  property  without  due  process  of  law,  since 
one  questioning  an  act  as  violative  of  the  federal 
Constitution  must  show  that  the  alleged  unciin- 
stitutional  feature  of  the  law  injures  him  in 
order  to  raise  the  question  of  its  constitution- 
ality. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §1  39,  40;  Dec.  Dig.  «=> 
42.] 

5.  Constitutionai,  Law  *=»211— Eqoai.  P«o- 
tection— Class  Legislation, 

Under  the  equal  protection  provision  of 
Const.  U.  S.  Amend.  14,  {  1,  class  lefisladon, 
which  is  reasonable,  not  pialpably  art>itrai7  or 
capricious,  and  according  to  general  considera- 
tions and  conditions,  is  permissible;  a  wide  lat- 
itude being  allowed  the  states  in  classifying  on 
any  reasonable  basis. 

[Rd.  Note.— For  other  cases,  see  Oonadtntion* 
al  Law,  Cent.  Dig.  §  678;  Dec.  Dig.  «=»211.J 
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6w  CONBTIT  UTiOITAI.  Law  *3»245— Kquai.  Pbo- 

TBcnoR — Wobkmbn's  Compbnsation  Act— 

Agricultubai.  and   Dohksiic   Wobkebs— 

Exclusion. 

Workmen's  CompeiiBation  Act  (Pnb.  I>awg 
1912,  c  831)  is  not  tmconstitutionBl  as  Tiolatini; 
the  equal  protection  clause  of  Const.  XJ.  S. 
Amend.  14,  (  1,  in  that  it  excludes  from  its  op- 
eration employes  in  domestic  service  and  agri- 
culture, since  the  difference  as  to  risk  of  injnrr 
between  the  condition  of  such  employes  who 
usually  work  together  in  small  numbers,  with  in" 
tlmate  knowledge  of  each  other  and  their  em- 
ployers, and  that  of  large  numbers  of  Industrial 
employ<%,  brought  together  witi  little  oppor- 
tunity for  actual  acquaintance,  is  real  and  not 
fanciful,  and  such  classificntion,  therefore,  is 
not  arbitrary  or  unrenaonablc. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Taw.  Cent  Dig.  |  702;  Dec.  Dig.  iS=3245.] 

7.  Constitdtional  IjAw  «=»245  —  Equal 
Pbotection  —  Wobkjcbn's  Oompknsation 
Act  —  KxcLUDiNO  EvPLOTKBa  of  Five  ob 
Less  Wobkjibn. 

For  the  same  reason,  the  exclusion  of  em- 
ployers of  fire  or  less  workmen  and  their  em- 
ployes from  the  opo^.^tion  of  the  act  is  not  ar- 
bitmry  or  unreasonable  in  violation  of  the  equal 
protection  clause. 

[Rd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  702;  Dec.  Dig.  <S=>245.] 

8.  CoNariTUTioWAL  Law  «=»245— Equal  Pbo- 
tection— Workmen's  Compenbation  Act— 

RXCLUDINO    HlOH    SALABIKD    AND    CASUAL 

EirPLOTia. 

The  ezdnsion  from  the  act  of  employ^ 
receiving  more  than  $1,800  per  year  and  casual 
employes  is  not  an  unreasonable  classification 
in  violation  of  the  equal  protection  clause  of 
the  federal  Constitution,  Fourteenth  Amend- 
ment since  they  presumably  are  less  exposed 
to  danger  than  the  ordinary  workman. 

fBd.  Note.— For  other  eases,  see  ConstitiitiMi- 
al  r^w.  Cent  Dig.  §  702;  Dec.  Dig.  <&=»245.] 

9.  OONSTITDTIOHAL  LAW  «s>24&— EQUAL  FbO- 
TKCTION— AVoRKMEn's    COMPENSATION    ACT— 

KxcLUDi.NG  Defenses. 
The  fact  that  the  provisions  of  the  act  res- 
nlating  liability  result  in  giving  the  employs 
of  n  nnoacceptin^  employer  his  action  at  oom- 
mon  law  not  subject  to  the  defenses  of  contrib- 
utory negligence,  .issumeil  risk,  and  follow  serv- 
ant, whereas  the  common-law  n<^ion  of  the 
nonaccepting  employe  of  nn  accepting  employ* 
er  is  subject  to  such  defenses,  is  not  unreason- 
able or  arbitrary,  rendering  the  act  violative  of 
such  clause,  since  the  ben^t  so  accruing  to  the 
one  class  of  employes  is  wholly  incidental  to 
the  deprivation  of  the  employer's  right  to  such 
defenses,  the  abrogation  of  which  is  within  the 
power  of  the  assembly,  and  the  pmp1oy<^  is  not 
thereby  deprived  of  any  pre-existing  right. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  t  702;  Dec.  Dig.  «=>245.] 

10.  Constitutional  Law  ®=»42  — Right  to 
Raise  Constitutional  Question  —  Wobk- 
MBN's  Compensation  Act. 
An  employs,  who  has  had  an  opportunity  to 
elect  between  his  common-law  action  and  the 
compensation  provided  for  by  the  act  his  em- 
ployer having  elected  to  oome  under  Ibe  act, 
cannot  question  the  validity  of  the  act  on  the 
groiiud  that  the  employ*!  of  a  nuuacccptiiig  em- 
ployer has  no  such  election,  since  the  roinplain- 
ing  employs  cannot  raise  such  question,  in  the 
absence  of  an  invasion  of  bis  rights  by  the  pro- 
vision attacked. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  39,  40 ;  Dec.  Dig.  ®=»42.1 


11.  COHSTTtUnONAL  Law  4=>8&— Fbiedok  OF 
Gontbact— Workmen's  CoicPXMSATion  Act 
—Waiver  or  Common -Law  Action. 

Pub.  Laws  1912,  c.  831,  art  1,  §  6,  provid- 
ing that  an  employs  of  an  accepting  employer 
waives  his  common-law  action  unless  he  gives 
notice  of  such  claim  to  the  employer,  does  not 
render  the  act  invalid  as  destroying  the  right 
of  freedom  of  contract,  since  such  provision  sim- 
ply creates  a  presumption  in  the  absence  of  such 
notice,  leaving  the  employs  free  to  accept  or  re- 
ject the  act 

[Ed.  Note,— For  other  cases,  see  Constitution- 
al Lew,  Cent  Dig.  i  157;   Dec.  Dig.  <3=>89.] 

12.  Constitutional  Law  <8=»301— Dub  Pbo- 
cEss  of  Law  —  Workmen's  Compensation 
Act. 

The  provision  of  Pub.  Laws  1912,  c.  881, 
art.  6,  g  §,  that  the  act  shall  not  apply  to  in- 
juries sustained  before  its  taking  effect  docs  not 
render  the  act  invalid  as  deprivmg  an.  employs, 
accepting  the  act  before  an  accident  to  him,  of 
property  without  due  process  of  law,  since  no 
property  right  can  grow  out  of  an  accident  be- 
fore its  occurrence. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Jaw,  Cent  Dig.  H  848-860,  857;  Dec.  Dig. 
«=>S01.] 

IS.  Jubt  «s>31  —  Wobkuxn's  Compensation 
AcT-^UBY  Trial. 

The  act  does  not  deny  the  right  to  trial  by 
Jury,  since  a  waiver  by  the  employs  of  his 
common-law  action,  which  necessarily  waives 
the  right  to  trial  by  jury,  is  optional  with  him. 
[Ed.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  I  71;   Dec.  Dig.  «=>31.] 

14.  Constitutional  Law  9s>42  —  Riort  to 
Raise  Constitutional  Question  —  Woek- 
mb.n's  Compensation  Act. 

An  employs  cannot  question  the  constitu- 
tionality of  the  act  on  the  ground  that  it  dele- 
gates legislative  power  by  permitting  the  em- 
ployer and  employs  to  provide  a  benefit  scheme 
in  lieu  of  the  compensation  provided  by  the  act. 
as  provided  for  by  Pub.  Laws  l'!)12,  c.  S."?!,  art. 
4.  where  such  employs  and  employer  have  made 
no  such  agreement 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al I*w,  Cent  Dig.  »  39,  40;  Dec.  Dig.  «=»42.} 

IB.  Constitutional  Law  ®=964  —  Delega- 
tion of  Legislative  Power-— Workmen's 
Compensation  .\ct— Employer's  Elkction. 
The  act  is  not  invalid  as  delegating  legis- 
lative power,  }n  that  its  compensation  features 
become  operative  only  at  the  option  of  the  em- 
ployer, since  the  employer  is  not  thereby  em- 
iwwprpd  to  impose  either  the  common-law  rem- 
edy or  the  compens.ition  provision  of  the  act  on 
the  employs ;  the  latter  being  left  free  to  choose 
between  such  nltemntives  in  case  the  employer 
accepts  the  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al T>aw,  Cent  Dig.  SS  91,  92;  Dec.  Dig.  «=>«4.1 

Case  Certified  from  Superior  Court,  Prov- 
idence and  Bristol  Counties. 

Petitions  by  Frank  A.  Sayles  against  John 
J.  Foley,  and  John  T.  Blomqulst,  respective- 
ly, for  relief  against  them  as  employes  un- 
der the  Workmen's  Compensation  Act  On 
certification  under  Gen.  Laws  1909,  c.  298,  8 
1,  to  the  Supreme  Court  of  the  question  of 
the  constitutionality  of  the  act  Remanded, 
with  opinion,  and  certified  for  further  pro- 
ceedings. 
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Gardner,  Plrce  &  Th<»nley,  of  Providence, 
Claude  R.  Branch  and  Edwards  &  Angell, 
all  of  Providence  (Cliarles  R.  Haslam,  of 
Providence,  of  counsel),  for  petitioner.  Phil- 
ip S.  Knauer  and  Walter  J.  Ladd,  both  of 
Providence,  for  respondents. 

BAKER,  J.  These  two  cases  are  iwtitions 
by  Frank  A.  Sayles,  as  lessee  and  operator 
of  the  Glenlyon  Dye  Works,  In  the  town  of 
Lincoln  in  this  state,  filed  in  the  superior 
court  for  Providence  county  October  16,  1913. 
The  petitioner  as  employer  asks  for  relief 
against  the  two  respondents  as  employ^  In 
accordance  with  the  provisions  of  chapter 
831  of  the  Public  Laws,  entitled  "An  act  rel- 
ative to  payments  to  employes  for  personal 
injuries  received  in  the  course  of  their  em- 
ploymmt,  and  to  the  prevention  of  such  in- 
juries," commonly  known  as  the  "Workmen's 
Compensation  Act"  The  petitions  allege,  In- 
ter alia,  that  the  respondents  on  the  14th 
day  of  January,  1913,  were  in  the  employ 
of  the  petitioner,  but  not  in  domestic  service 
or  agriculture;  that  on  said  14th  day  of 
January  they  both  received  personal  injuries 
by  accident  arising  out  of  and  in  the  course 
of  said  employment;  that  the  petitioner  had 
elected  to  become  subject  to  the  provisions 
of  said  act,  and  had  not  withdrawn  such 
election;  that  the  respondents  had  waived 
their  right  of  action  at  common  law  to  re- 
cover damages  for  personal  injuries  received 
as  aforesaid ;  that  the  petitioner  had  paid 
for  reasonable  medical  aid  and  hospital  serv- 
ices furnished  to  said  respondents  for  the 
first  two  weeks  after  said  iiijurles,  in  accord- 
ance with  said  act,  and  has  been  and  is  now 
willing  to  pay  to  them  such  weekly  compen- 
sation as  they  are  entitled  to  under  the  pro- 
visions of  said  act;  but  that  they  have  at 
all  times  refused  to  receive  any  compensa- 
tion under  the  terms  of  said  act,  and  have 
begun  actions  at  common  law  in  said  supe- 
rior court  for  damages  for  said  injuries  by 
writs  dated  August  26,  1913.  To  these  peti- 
tions the  respondents  severally,  °on  November 
1,  1913,  filed  motions  to  dismiss,  on  the 
ground  that  chapter  831  of  the  Public  Laws 
is  unconstitutional  and  void  for  reasons  stat- 
ed in  the  motions.  Without  waiving  his  mo- 
tion each  respondent  answered  said  petition 
against  him,  either  expressly  or  in  effect  ad- 
mitting the  above-named  allegations  of  the 
petition,  excepting  the  statement  that  they 
"had  waived  their  right  of  action  at  com- 
mon law  to  recover  damages  for  said  person- 
al injuries,"  although  as  to  this  they  admit 
that  they  gave  no  notice  to  the  petitioner  in 
conformity  with  the  provision  of  said  act 
that  they  claimed  such  right  of  action. 
They  further  answer  and  say  that  they  are 
not  bound  by  chapter  831,  because  it  is  un- 
constitutional and  void  for  10  stated  reasons, 
as  follows:  (1)  In  that  it  violates  article  1, 
i  2,  of  the  Constitution  of  Rhode  Island; 
(2)  in  that  it  vioUtes  article  14,  8  1  of  the 


amendments  to  the  ConstitntloB  of  the  Unit- 
ed States;  (3),  (4),  (5),  and  (6)  in  that  it  is 
discriminatory  as  to  employes  in  the  denial 
of  the  equal  protection  of  the  law;  (7)  In 
that  it  is  coercive  in  effect  and  destroys  the 
right  of  freedom  of  contract  between  employ- 
ers and  employes;  (8)  in  that  it  unjustly 
discriminates  between  employers ;  (9)  in  that 
it  deprives  a  minor  of  his  property  without 
due  process  of  law  and  without  Just  and  ade- 
quate compensation ;  and  (10)  in  that  it  del- 
egates legislative  power  to  (a)  the  superior 
court,  and  (b)  to  the  employer  in  violation 
of  article  3  and  article  4,  {$  1  and  2,  of  the 
Constitution  of  Rhode  Island,  as  well  as  ar- 
ticle 14,  i  1,  of  the  amendments  of  the  Con- 
stitution of  the  United  States.  -  The  motlona 
set  up  the  same  grounds  of  unconstitution- 
ality, except  No.  (10).  Thereupon  the  supe- 
rior court  certified  to  this  court  the  question 
of  the  constitutionality  of  the  Workmen's 
Compensation  Act,  chapter  831  aforesaid. 

[1]  In  considering  this  question  it  is  to  be 
borne  in  mind  that,  so  far  as  any  presump- 
tion exists  on  the  point,  it  is  one  in  favor  of 
the  constitutionality  of  a  legislative  act 
"The  rule  generally  laid  down  Is  that  stat- 
utes should  be  sustained  unless  their  uncon- 
stitutionality is  clear  beyond  a  reasonable 
doubt  A  reasonable  doubt  is  to  be  resolved 
in  favor  of  the  legislative  action  and  the  act 
sustained."  State  v.  District  of  Narragan- 
sett,  le  R.  I.  424,  440,  16  Atl.  901,  3  L.  B. 
A.  296.  See,  also,  State  v.  Kofines,  33  R.  I. 
211,  218,  80  Ati.  432,  Ann.  Cag.  19130,  1120, 
and  6  R.  C.  L.  97.  ^e  act  under  considera- 
tion Is  similar  In  Its  essential  features  to 
acts  wUcb  during  the  last  slz  years  have 
been  passed  by  the  legislatures  of  many  of 
the  states  of  our  country.  According  to  a 
bulletin  recentiy  Issued  by  the  United  States 
Bureau  of  Labor  Statistics  31  states  and  the 
territories  of  Alaska  and  Hawaii  now  have 
workmen's  compensation  laws  and  a  similar 
federal  statute  covers  about  one-fourth  of 
the  civilian  employes  of  the  United  States. 
Ten  of  these  laws  were  enacted  In  1915. 
They  have  apparently  been  passed  In  re- 
sponse to  a  widespread  public  opinion  that 
a  common-law  action  to  recover  damages  for 
injuries  suffered  by  employes  from  accidenta 
while  in  the  performance  of  their  work  un- 
der present  Industrial  conditions  is,  in  most 
cases,  an  Imperfect  and  Inadequate  remedial 
instrumentality. 

[2]  Referring  to  this  situation,  certain 
things  may  be  mentioned  as  matters  of  com- 
mon knowledge.  The  conditions  under  which 
great  numbers  of  persons,  men,  women  and 
youth  of  both  sexes,  largely  entirely  unac- 
quainted with  each  other,  and  speaking  per- 
haps different  languages,  are  assembled  for 
the  performance  of  their  work,  often  pro- 
duce a  situation  which,  renders  some  of  the 
recognized  defenses  of  the  employer  to  a 
common-law  action  unreasonable  and  unfair 
to  the  worker.    These  same  conditions  which 
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bilng  together,  worktog  In  tbe  presence  of 
and  about  machinery  often  of  a  complicated 
and  dangerous  character,  not  Infrequently  la 
an   overheated  atmosphere  and  amidst  the 
noiae  and  din  of  operating  madilnes,  large 
groups  of  people  of  differing  Intelligence,  ex- 
perience, skill,  and  personal  characteristics, 
especially  in  respect  of  habits  of  attention 
and  carefulness,  result  tn  large  numbers  of 
Industrial  accidents,  notwithstanding  the  at- 
tempt by  legislation  and  the  effort  of  humane 
employers  to  eliminate  them   as   far  as  is 
possible  by  the  nse  of  safety  appliances  and 
devices.     On  account  of  the  characteristic 
imperfections  of  human  beings,  accidents  in 
no  small  number  seem  to  be  inevitable  un- 
der the  conditions  existing  in  many  forms 
of  present  Industrial  employment   Hie  reme- 
dial relief  afforded  by  the  ordinary  forms  of 
litigation  is  uncertain  and  long  delayed.    If 
damages   are  recovered,   they   are  received, 
not  when  the  disability  is  suffered  and  the 
relief  is  most  needed,  but  long  afterwards, 
and  then  materially  diminished  in  amount  as 
a  necessary  result  of  the  effort  to  recover 
them.     Undoubtedly  for  one  rea^n  or  another 
employes  with  meritorious  cases  sometimes 
fail  to  recover  damages  while,  on  the  other 
hand,   those   with   undeserving  cases   some- 
times succeed  in  dcdng  so.    In  the  common- 
law  action  there  is  no  set  standard  as  to  the 
amonnt  of  damages  recoverable,  and  some- 
times great  inequality  results  in  cases  very 
similar  in  their  facts.    Under  this  system  of 
litigation  it  seems  clear  that  the  great  ind- 
denoe  of  hardship  and  loss  falls  upon  tbe  em- 
ployfi,  although  at  the  same  time  it  Is  often 
tbe  source  of  Injustice  to  the  employer.    Un- 
der it  the  court  calendars  have,  of  late  years, 
been  increasingly  crowded  with  cases  for  the 
recovery  of  damages  for  injuries  suffered  In 
industrial  accidents  with,  as  a  consequence, 
an  Increased  burden  upon  the  state  in  the 
matter  of  court  expenses,  and  resulting  addi- 
tional delay  in  disposing  of  other  pending 
cases.     I/egislation,   therefore,  which  is  in 
amelioration  of  aaeh  a  condition  is  a  matter 
affecting  the  public  welfare.    Considering  the 
snbject  in  its  general  aspects,  if  such  legis- 
lation needs  jnstiflcation,  it  can  be  amply 
supported  and  upheld  as  a  proper  exercise  of 
the  police  power.    Citation  of  authorities  on 
this  point  seems  needless.    Courts  have  al- 
most uniformly  declared  legislation  of  this 
kind  as  to  its  general  purposes  and  charao- 
teristics  to  be  constitutlonaL    Of  course  par- 
ttcnlar  acts  may  contain  provisions  in  con- 
flict with  the  state  or  federal  Constitntlons. 
We  will  consider  chapter  831  to  see  whether 
It  be  thus  objectionable. 

[3]  If  we  first  examine  the  question  of  tbe 
constitutionality  of  the  act  in  its  relation  to 
section  2,  art  1,  of  the  state  Constitution  we 
are  of  the  opinion  that  the  act  is  not  in  con- 
travention of  our  fundamental  law.  The 
respondents  In  their  brief  fail  to  point  out 
wherein  the  unconstitutionality  of  the  act 
lies  as  to  section  2.    la  the  matter  of  Dor- 


ranoe  Street,  4  R.  L  230,  on  page  249,  the 
court  in  referring  to  this  section  says  It 
sets — 

"forth  principles  of  legislation  rather  than  rules 
of  constitutional  law— addressed  rather  to  the 
General  Assembly  by  way  of  advice  and  direc- 
tion than  to  tbe  courts  by  way  of  enforcing  re- 
straint upon  the  lawmaking  power." 

The  last  clause  of  the  section,  namely, 
"the  burdens  of  the  state  ought  to  be  fairly 
distributed  amongst  its  citizens"  in  Brown 
University  v.  Granger,  19  R.  I.  704,  on  page 
710,  36  AU.  720,  722  (86  L.  K.  A.  847),  is 
said  to  be  "Intended  to  control  *  •  *  the 
framing  of  laws  relating  to  taxation."  Prac- 
tically all  of  tbe  somewhat  numerous  cases 
under  this  clause  relate  to  the  constitution- 
ality of  laws  respecting  taxation. 

[4]  It  will  not  be  necessary  to  consider  tbe 
eighth  and  ninth  reasons  In  tbe  respondents' 
answer  in  support  of  the  claim  of  the  un- 
constitutionality of  the  act  as  the  respond- 
ents are  neither  employers  nor  minors.  It  Is 
generally  recognized  to  be  the  settled  law — 
"that  one  who  would  strike  down  a  state  stat- 
ute as  a  violation  of  the  federal  Constitution 
must  brinp  himself  by  proper  averments  and 
showing  within  the  class  as  to  whom  the  act 
thus  attacked  is  nnconstitutional.  He  must 
show  that  the  alleged  nnconsdtational  feature 
of  the  law  injures  him,  and  so  operates  as  to 
deprive  him  of  tbe  riicht  protected  by  the  federal 
OonstitutlflD."  Southern  Railway  Co.  v.  King, 
217  U.  S.  624,  634.  30  Sup.  Ct.  594.  54  £. 
Ed.  868:  Standard  Stock  Food  Co.  v.  Wright, 
225  U.  8.  540,  550,  32  Sup.  Ot  784.  56  L.  Ed. 
1197;  Plymouth  Ooal  Co.  v.  Penn,  232  U,  S. 
531,  644,  34  Sup.  Ct  859,  58  I*  Ed.  713;  Jef- 
frey Mfg.  Co.  V.  Blagg,  235  U.  8.  671,  676.  86 
Sup.  Ct  167.  59  L.  Ed.  364;  SextMi  v.  New- 
ark IMstrict  Telegraph  Co.,  84  N.  J.  Taw,  86, 
86  AO.  461:  State  v.  Snow,  8  R.  I.  64,  75; 
State  V.  Myiod.  20  R.  I.  632,  636,  40  AU.  768, 
41  L.  R.  A  428:  Wheeler  v.  Contoocook  Mills 
Corporation,  77  N.  H.  551,  553,  94  AU.  265. 

[6]  The  classiflcation  o(  employers  and 
employ^  by  the  present  act  Is  objected  to  as 
unreasonable  and  improper  In  Its  discrim- 
inations. The  act  absolutely  excludes  from 
its  provisions  "employes  engaged  in  domes- 
tic service  or  agriculture"  (section  2,  art  1), 
and  tfaelr  employers,  "a  person  whose  em- 
ployment Is  of  a  casual  nature  and  who  Is 
employed  otherwise  than  for  the  purpose  of 
the  employer's  trade  or  business"  (section  1, 
art  6),  and  employes  whose  remuneration 
exceeds  f  1,8(X)  a  year,  and  it  does  not  apply 
to  "employers  who  employ  five  or  less  work- 
men or  operatives  regularly  in  the  same 
business"  (section  3,  art  1),  unless  such  em- 
ployers may  elect  to  oome  within  the  provi- 
sions of  the  act  by  complying  with  section  6, 
art  1,  which  specifies  the  manner  of  making 
tbe  election.  Except  when  the  employer  of 
five  or  less  workmen  and  his  employ&i  come 
within  the  compensation  portion  of  the  act 
by  choice,  these  excluded  employers  and  em- 
ployes are  left  to  their  remedies  and  defens- 
es under  tbe  common-law  action  to  recover 
damages  for  personal  injuries  sustained  by 
accident  as  they  existed  at  the  time  of  tbe 
passage  of  the  chapter  in  question.  Tbe  act 
applies  to  and  covers  all  other  employers 
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and  employ^,  that  Is,  they  are  all  primarily  f 
ander  section  1  of  the  act,  but  may,  by  elec- 
tion, come  under  the  remainder  of  the  chap- 
ter. 

The  clanse  of  the  federal  Constitution  gOT- 
erntng  classlflcation  in  legislation  is  at  the 
end  of  section  1,  Amend.  14,  and  reads  as 
follows : 

"Nor  shall  any  state  •  •  *  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

The  general  rule  is  that  the  classlflcation 
shall  be  "according  to  general  considerations 
and  with  regard  to  prevailing  conditions." 
It  must  be  reasonable  under  the  dream- 
stances  and  not  "palpably  arbitrary  or  ca- 
pricious." In  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  576,  35  Sup.  Ct  169,  59  L.  Ed.  364,  it 
ts  stated: 

"This  court  has  many  times  affirmod  the  gen- 
eral proposition  that  it  is  not  the  purpose  of  the 
Fourteenth  Amendment  in  the  equal  protection 
clause  to  take  from  the  states  the  right  and 
power  to  classify  the  subjects  of  lesrislation.  It 
is  only  when  such  attempted  classification  is 
arbitrary  and  unreasonable  that  the  court  can 
declare  it  beyond  the  legislative  authority." 

In  Kidd  V.  Alabama,  188  U.  S.  730,  738,  23 
Sup.  Ct  401,  402  (47  I*  Ed.  669)  the  court 
says :  ' 

"We  need  not  repeat  the  commonplaces  as  to 
the  large  latitude  allowed  to  the  states  for  clas- 
sification upon  any  reasonable  basis"  (citing 
cases). 

See,  also,  Horton  v.  Old  Colony  Bill  Post- 
ing Co.,  36  R.  I.  607,  90  Atl.  822 ;  Miller  v. 
Wilson,  236  U.  S.  373,  35  Sup.  a.  342,  69 
Ij.  Ed.  628,  L.  R.  A.  1915F,  829;  Bosley  v. 
McLaughlin,  236  U.  S.  385,  35  Sup.  Ct.  345, 
59  L.  Ed.  632;  Singer  Sewing  Machine  Co. 
V.  Brickell,  233  U.  S.  304,  34  Sup.  Ct.  493, 
58  L.  Ed.  974;  Keokee  Consolidated  Coke 
Co.  V.  Taylor,  234  U.  S.  224,  34  Sup.Ct.  856, 
58  L.  Ed.  1288;  International  Harvester  Co. 
V.  Missouri,  234  TJ.  S.  199,  34  Sup.  Ct.  859,  58 
U  Ed.  1276,  62  L.  R.  A.  (N.  S.)  525 ;  St  John 
V.  New  York,  201  U.  S.  633,  637,  26  Sup.  Ct. 
554,  50  L.  Ed.  806,  5  Ann.  Gas.  909. 

[8]  Is  the  act  under  consideration  arbitrary 
and  unreasonable  and  so  unconstitutional  by 
virtue  of  its  exclusion  of  employ^  in  do- 
mestic service  and  agriculture,  casual  em- 
ployes, and  those  receiving  more  than  $1,800 
a  year  from  within  Its  provisions?  As  to 
domestic  and  agricultural  employes,  if  the 
Legislature  deemed  the  nature  of  their  em- 
ployment with,  as  a  general  rule,  its  in- 
timate personal  relations  between  the  em- 
ployer and  his  employes,  to  be  such  that  it 
would  be  proper  to  leave  them  both  as  to 
remedies  for  personal  Injuries  arising  from 
accidents  in  the  course  <MC  their  employment 
to  the  common-law  action  and  Its  defenses, 
we  cannot  say  that  such  classification  is 
arbitrary  and  unreasonable,  as  there  is  a 
substantial  difference  between  the  condition 
of  these  employes  and  those  where  the  ob- 
vious risks  of  the  employment  are  greater 
and  where  the  mere  number  of  employes  per- 
mits little  opportunity  for  actual  acquaint- 


ance. In  MacMn  v.  Detrolt-Tlmkta  Axle  Co. 
(Mich.)  153  N.  W.  49,  at  pages  54,  65,  the 
court  says.  In  discussing  this  point: 

"Stress  is  laid  upon  that  feature  of  the  law 
which  exempts  household  servants,  farm  labors 
ers,  and  casual  employes  from  its  provisions,  as 
being  class  legislation  depriving  them  of  equal 
protection  under  the  law,  and  in  that  connection 
Appropriating  pnblic  money  for  the  benefit  of  a 
certain  class.  »  •  •  The  law  is  unquestion- 
able that  it  is  within  the  power  of  the  legisla- 
ture to  classify  both  emplo.vers  and  emplcyfe.  it 
the  classification  is  not  fanciful  or  arbitrary,  and 
for  reasons  of  public  policy  is  based  upon  sub- 
stantial distinctions,  is  germane  to  thJe  object 
sought  to  be  accomplished  by  the  act,  not  lim- 
ited to  existing  conditions  only,  snd  applies  im- 
partially  and  equally  to  each  member  of  th« 
class.  *  •  •  Classifications  of  this  nature^ 
some  of  them  identical  with  that  under  consid- 
eration, have  been  sustained  in  various  states 
where  Workmen's  Compensstion  Acts  and  other 
laws  affecting  industrial  workers  were  under 
consideration"  (citing  cases). 

See,  also,  the  Opinion  of  the  Justices.  209 
Mass.  607,  610,  96  N.  B.  308;  Mathison  v. 
Minn.  Street  Ry.  Co.,  126  Minn.  286,  293,  148 
N.  W.  71;  Western  Indemnity  Co.  ▼.  Pills- 
bury  (Cal.)  161  Pac.  898,  403. 

[7]  What  has  been  said  as  to  domestic  and 
agricultural  employes  is  pertinent  as  to  the 
situation  of  employers  of  Are  or  less  work- 
men and  their  employes;  that  is,  there  Is 
a  real  difference  in  such  employments  as  to 
the  danger  of  accident  Incidental  to  the 
bringing  together  of  workers  in  large  nnm- 
bers.  Therefore  an  attempt  by  leglslatioa 
to  recognize  this  difference  by  classlficadoa 
will  be  upheld  as  not  palpably  erroneous.  In 
Jeffrey  Mfg.  Co.  v.  Blagg,  supra,  235  U.  S. 
pages  577,  578,  35  Sup.  Ct  170,  59  L.  Ed. 
304,  the  court  says,  in  construing  a  similar 
provision  of  the  Ohio  Workmen's  Compensa- 
tion Act: 

"Not  opening  the  door  of  the  statute  to  those 
employing  less  than  five,  still  leaving  them  to 
the  obligations  and  rules  of  the  common  and  ex- 
isting statute  law,  the  IjCgislature  may,  have 
believed  that,  having  regard  to  local  conditions, 
of  which  they  must  be  presumed  to  have  better 
knowledge  than  we  can  have,  such  regulation 
covered  practically  the  whole  field  which  ueetl- 
ed  it,  and  embraced  all  the  establishments  of  the 
state  of  any  size,  and  that  those  so  small  as  to 
employ  only  four  or  less  might  be  regarded  as 
a  negligible  quantity,  and  need  not  be  assessed 
to  make  up  the  guaranty  fund,  or  covered_  bj Jhe 
methods  of  compensation  which  are  provided  bjr 
this  legislation.  This  is  not  a  statute  which 
simply  declares  that  the  defense  of  contribu- 
tory negligence  shall  bo  available  to  employers 
having  less  than  five  workmen,  and  unayailaow 
to.em^oyers  with  five  and  more  in  their  serv- 
ice. This  provision  is  part  of  a  general  pl«n 
to  raise  funds  to  pay  death  and  injury  losses 
by  assessing  those  establishments  which  employ 
five  and  more  persons  and  which  voluntarily  take 
advantage  of  the  law.  Those  remaining  out  ana 
who  might  come  in  because  of  the  number  em- 
ployed are  deprived  of  certain  defenses  whica 
the  law  might  abolish  as  to  aU  if  it  was  seen 
fit  to  do  so.  If  a  line  is  to  be  drawn  in  makit^ 
such  laws  by  the  number  employed,  it  may  »« 
that  those  very  near  the  dividing  line  will  bo 
acting  under  practically  the  same  condition*  as 
those  on  the  other  side  of  it  but  if  the  state 
has  the  right  to  pass  police  regulations  basM 
upon  such  differences— and  this  court  has  neia 
that  it  has— we  must  look  to  general  WBUlts  wo 
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practical  dlvisioni  between  those  no  large  as  to 
ceed  regnlation  and  those  so  small  as  not  to  re- 
quire it  in  the  legislative  judgment.  It  la  that 
judinnent  which,  fairly  and  reasonably  exer- 
cised, makes  the  law;  not  ours.  We  are  not 
prepared  to  say  that  this  act  of  the  Legislature, 
in  brinjring  within  its  terms  all  establishments 
having  five  or  more  employ^  including  the  dep 
rivation  of  the  defense  of  contributory  negli- 
grnce  where  such  establishments  neglect  to  take 
tbe  benefit  of  the  law,  and  leaving  the  employ- 
ers of  less  than  five  out  of  the  act,  was  classifl- 
cation  of  that  arbitrary  and  unreasonable  na- 
ture wbich  justifies  a  court  in  declaring  this  leg- 
islation unconstitutional." 

In  Borgnls  v.  Falk  Co.,  147  Wis.  327,  on 
page  355,  133  N.  W.  209,  217  (37  h.  R.  A. 
[N.  S.]  4S0),  tbe  court  says: 

"The  minor  classification  by  wbich  tbe  fellow 
servant  defense  is  preserved  to  all  employent 
employinf;  less  than  four  employ<Sa  in  a  common 
employment  is  also  attacked  as  having  no  proper 
legal  basis,  but  it  seems  to  us  that  toe  grounds 
of  classification  here  are  more  persuasive  even 
than  in  tbe  case  just  discussed.  The  man  who 
is  employed  with  one  or  two  other  men  in  a  giv- 
en employment  in  all  reasonable  probability 
krows  tbelr  characteristics  well  and  wlU  prob- 
ably be  with  them  a  great  part  of  tbe  time.  -  He 
will  have  ample  opportunity  to  form  a  just  judg- 
ment as  to  the  risk  of  injury  from  their  negli- 
ponoc  which  be  will  run  if  he  works  with  them, 
and  will  be  enabled  to  shape  his  own  conduct 
accordingly;  but  the  man  who  is  one  of  a  large 
Dumber  «^  men,  many  of  whom  he  never  sees, 
and  some  of  these  latter  having  duties  to  per- 
form in  distant  places  upon  the  due  performance 
of  which  his  own  safety  depends,  has  no  op- 
portunity to  acquire  any  accurate  knowledge  of 
tbe  charaicteristics  of  many  of  his  fellow  work- 
wen,  and  cannot  intelligently  decide  what  risk 
he  runs  at  the  hands  of  such  distant  and  un- 
known employes.  Tbe  difference  in  situation  is 
not  merely  fanciful— it  is  real.  In  one  case 
the  employ^  knows,  or  has  the  means  of  know- 
ing, what  to  expect  from  his  colaborcrs;  in  the 
other  case,  he  has  neither  the  knowledge  nor 
the  means  of  knowledge.  Of  course,  there  will 
be  cases  on  the  border  line  where  the  difference 
in  sitnation  will  be  very  slight,  or  perhaps  en- 
tirely nonexistent.  There  will  probably  be  no 
practical  difference  between  the  situation  of  the 
man  who  is  one  of  four  w  five  employ^  in  a 
given  employment  and  tbe  situation  of  tbe  man 
who  is  one  of  three;  but  this  does  not  militate 
against  tbe  legitimacy  of  the  classification  ;  this 
is  a  necessary  defect  in  all  cases  of  classifica- 
tion based  upon  numbers." 

[I]  See,  also.  State  ex  rel.  Yaple  v.  Cream- 
er, 85  Ohio  St.  349,  404,  97  N.  B.  602,  39  U 
R.  A.  (N.  S.)  694;  Shade  t.  Ash  Grove,  etc., 
Cement  Co.,  92  Kan.  146,  189  Pac  1198; 
State  V.  Brans,  130  Wis.  881,  110  N.  W.  241. 
The  ezcloslon  of  the  employ^  receiving  more 
than  $1,800  a  year  Is  not  imieasonable,  as  in 
most  employments  involving  considerable 
danger  to  Injury  from  acddent  tbe  employ^ 
receiving  sacb  a  salary  or  wage  may  be  pre- 
sumed to  be  exposed  to  less  danger  of  acci- 
dent than  tbe  ordinary  workman.  The  same 
reason  exists  for  excluding  tbe  casual  em 
pl(96.  See  MacUn  v.  Detroit-Tlmkin  Axle 
Co.,  SDpra.  We  find  nothing  tmreasonable  in 
tbe  classification  by  exclusion  of  these  class- 
es from  the  act 

[I]  Strictly  speaking,  this  Is  all  tbe  classi- 
fication made  by  tbe  act,  but  tbe  employer 
and  his  employe  may  change  their  relation 
nnder  tbe  law  by  voluntary  actl<Mi.     Until 


the  employer  elects  to  come  under  its  com- 
pensation scheme,  both  tbe  employer  and 
employe  remain,  as  to  the  rights  of  action 
for  Injury  in  tbe  employment,  under  tbe  com- 
mon law,  but  tbe  employer  not  so  electing  is 
deprived  of  the  three  defenses — of  contribu- 
tory negligence,  assumption  of  risk  by  the 
employe,  and  the  negligence  of  a  fellow  serv- 
ant. If  the  employer  elects  to  become  sub- 
ject to  the  compensation  provisions  of  the 
act,  then  every  employe  of  his  also  has  the 
opportunity  of  diooslng  to  accept  tbe  com- 
pensation scheme  or  to  retain  his  rights  at 
common  law.  If  tbe  employe  then  claims 
bis  ri^lit  of  action  at  common  law,  he  retains 
It  as  Jt  existed  before  the  passage  of  the  act ; 
that  Is,  tbe  right  of  action,  subject  to  the 
three  mentioned  defenses  on  the  part  of  the 
emplftyer.  As  a  result  of  such  positive  choice 
on  the  part  of  each,  the  situation  between 
employer  and  employe  is  not  the  same  as  it 
is  when  the  employer  does  not  make  the 
election  to  come  under  the  compensation  part 
of  the  act 

The  respondents  treat  the  dlfterences  In 
situation  thus  resulting  as  a  closslflcatlon  by 
the  law  itself.  Some  courts  have  so  treated 
it  We  question  tbe  correctness  of  this. 
Without,  however,  definitely  passing  on  the 
point.  It  will  at  present  suffice  to  call  atten- 
tion to  tbe  fact  that  whatever  of  inequality 
results  as  to  different  employes  arises  from 
tbe  fact  that  tbe  abolishing  of  the  three  de- 
fenses of  the  employer  Is  not  made  universal, 
but  Is  limited  to  actions  agnlnst  employers 
who  do  not  accept  the  compensation  scheme 
of  the  act  The  t>eneflt  to  the  employe  re^ 
suits  fr<Mn  and  Is  wholly  Incidental  to  the  de- 
priving of  the  employer  of  what  hitherto  lias 
been  held  to  be  his  right.  The  employe  is 
deprived  of  no  prior  existing  right.  The  Gen- 
eral Assembly  has  jwwer  to  repeal  these  de- 
fenses, originating  in  rulings  of  the  court. 
Muna  T.  Illinois,  94  U.  S.  113,  114,  24  U  Ed. 
77;  Second  Employer's  Liability  Cases,  223 
U.  S.  1,  49,  50,  32  Sup.  Ct  169,  66  U  Bd.  327, 
38  L.  B.  A.  (N.  S.)  44.  It  has  the  power  to 
do  tbls  with  or  without  attaching  conditions 
and  limitations  In  the  act  of  repeal.  We 
therefore  are  not  prepared  to  say  that  the 
limitations  contained  in  chapter  831  are  un- 
reasonable or  are  arbitrary.  See,  also,  Math- 
Ison  V.  Minn.  St.  Ky.  Co.,  supra,  126  Minn. 
286,  148  N.  W.  71 ;  Borgnls  v.  Falk  Co.,  su- 
pra, 147  Wis.  327,  854,  133  N.  W.  209,  37  li. 
R.  A.  (N.  S.)  489;  Jensen  v.  Southern  Pacific 
Co.,  215  N.  Y.  514,  109  N.  B.  600,  604. 

[IS]  Tbe  respondents  place  some  stress  on 
the  fact  that  an  employe  whose  employer 
does  not  elect  to  become  subject  to  tbe  com- 
pensation sdieme  Is  given  no  opportunity  to 
do  SO,  and  that  therefore  at  least  in  that  re- 
spect the  act  Is  unconstitutional.  But  both 
the  respondents  have  had  the  opportunity  tc 
elect,  as  the  petitioner  long  prior  to,  and  at 
tbe  time  of,  the  accident  was  under  the  com- 
pensation part  of  tbe  act    They,  therefor«, 
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cannot  raise  this  anestlon,  as  they  are  de- 
prived of  no  right  thereby.  See  cases  cited 
above  on  the  point  as  to  who  can  raise  a 
ctNQstitntional  question.  In  this  connection, 
see,  also,  Wheeler  ▼.  Contoocook  Mills  C!orp., 
supra,  77  N.  H.  664,  94  AU.  266. 

[11]  Another  objection  of  the  respondents 
is  that  the  act  is  coercive.  This  is  based  on 
the  provision  of  section  6,  art  1,  of  the  act 
which  provides  that  "an  employ^  of  an  em- 
ployer who  shall  have  elected  to  become  sub- 
ject to  the  provisions  of  this  act  *  *  • 
shall  be  held  to  have  waived  his  right  of  ac- 
tion at  common  law  to  recover  damages  for 
personal  injuries,"  if  he  shall  not  have  given 
his  employer  notice  of  such  claim  and  have 
filed  a  copy  thereof  with  the  commissioner  of 
industrial  statistics  as  provided  by  said  sec- 
tion. Similar  provisions  have  been  the  sub- 
ject of  court  decisions  in  other  states.  In 
Opinion  of  the  Justices,  supra,  209  Mass.  on 
page  610,  96  N.  B.  815,  they  said: 

"We  see  nothing  nnconstitutional  •  •  •  in 
providing,  aa  is  done  in  part  1,  {  5.  that  the  em- 
ploy£  Bhall  be  deemed  to  have  waived  his  right 
of  action  at  common  law  if  he  shall  not  have 
riven  notice  to  his  employer  as  therein  provided. 
The  effect  of  the  provisionB  referred  to  is  to 
leave  it  at  the  employe's  option  whether  he  will 
or  win  not  waive  his  right  of  action  at  common 
law." 

And  see,  also,  Xoung  v.  Duncan,  21S  Mass. 
346,  352,  106  N.  E.  1,  for  a  re-examinatlon 
of  this  question  and  a  reaffirmation  of  the 
opinion.  In  the  last  case  the  facts  are  sim- 
ilar to  those  in  the  Foley  Case  before  us. 
In  Mackin  v.  Detrolt-Timkln  Axle  Co.,  su- 
pra, 153  N.  W.  on  page  53,  the  court  in  con- 
sidering this  question  says: 

"No  constitutional  proviuon  is  pointed  out 
which  prohibits  the  Liegislature,  in  framing  this 
low  to  best  avoid  uncertainty  and  contention 
tending  to  litigation,  fi-om  adopting  a  rule  of 
conclusive  presumption  upon  the  question  of 
notice,  80  long  as  the  employe  was  left  in  the 
first  instance  tree  to  forestall,  overcome,  or  pre- 
vent such  presumption  by  his  own  act  if  he  so 
desired.  This  being  true,  the  constitutional  ob- 
jections raised,  which  are  necessarily  founded 
upon  the  idea  of  coercion,  disappear  because  the 
employe  has  had  a  free  choice,  and,  by  having 
failed  to  give  notice,  must  be  held  to  have  elect- 
ed hie  remedy  under  the  Workmen's  Compensa- 
tion Law.  Such  legal  presumptions  are  not  un- 
constitutional nor  uncommon.  A  familiar  Ulus- 
tration  is  the  conclusive  presumption  that  a 
party  entitled  to  jury  trial  in  a  civil  action  has 
waived  his  right  and  elected  to  go  to  trial  with- 
out a  jury  unless  he  took  some  affirmative  ac- 
tion and  made  demand  before  a  certain  time  or 
point  of  progress  in  the  case  arrived." 

In  Sexton  v.  Newark  Dist.  Tele.  Co.  supra, 
84  N.  J.  Law,  95,  89  Atl.  455,  the  court  says: 

"The  Legislature  has  seen  fit  to  adopt  a  pre- 
sumptive rule,  leaving  the  parties  to  overcome 
the  presumption  by  their  own  act,  if  they  desire 
to  do  so.  It  has  also  seen  fit  to  adopt  the  pre- 
sumption in  favor  of  section  2,  no  doubt  because 
it  was  thought  that  that  offered  the  fairest  bas- 
is for  both  employer  and  employ^.  It  would 
have  been  quite  as  competent  •  •  •  to  have 
adopted  either  of  the  otter  alternatives  suggest- 
ed, Dut  in  its  wisdom  It  has  not  seen  fit  to  do 
so.  Beally  the  matter  comes  down  to  a  ques- 
tion of  presumption  or  burden  of  proof,  which 
it  is  entirely  within  the  control  of  the  Legisla- 
ture to  regulate  so  long  as  the  parties  are  left 


entirely  free  to  make  whatevw  contract  thty 
choose,  as  they  are  in  this  case.  We  are  there- 
fore of  the  opinion  that,  as  against  the  objection 
stated,  section  2  Is  constitutional." 

In  MathlsoQ  v.  Minn.  St.  By.  Oo.,  supra, 
126  Minn,  on  page  295,  148  N.  W.  76,  the 
court  says  on  this  point: 

"It  is  beyond  question  that  the  Legislature  has 
power  to  create  this  presumption  and  to  require 
those  who  elect  not  to  come  under  the  provision 
of  part  2,  to  give  notice  thereof  in  the  manner 

grescribed.  The  act  also  provides  the  manner 
1  which  one  who  is  subject  to  the  provisions  of 
part  2  may  thereafter  change  and  become  not 
subject  thereto,  and  the  manner  in  which  one 
who  is  not  subject  -to  such  provisions  "may 
thereafter  change  and  accept  them.  The  choice 
is  no  less  voluntary  and  optional  because  a 
party  is  deemed  to  have  accepted  these  provi- 
sions, unless  he  give. notice  to  the  contrary,  than 
it  would  be  if  he  were  deemed  not  to  have  ac- 
cepted them  until  he  gave  notice  to  that  effect." 

See,  also,  Borgnls  t.  Falk  Co.,  supra,  147 
Wis.  327,  356,  133  N.  W.  209,  87  L.  B.  A. 
(N.  S.)  489;  Deibelkls  v.  Link-Belt  Ca,  261 
111.  454,  465,  104  N.  E.  211,  Ann.  Cas.  1915A, 
241;  Taple  v.  Creamer,  85  Ohio  St  392,  394, 
97  N.  B.  602,  89  L.  R.  A.  (N.  S.)  694. 

The  compensation  acts  of  Massachusetts, 
Michigan,  Wisconsin,  Illinois,  and  Ohio  are 
substantially  like  our  own  as  to  election  and 
waiver.  In  the  New  Jersey  and  Minnesota 
acts  both  employer  and  employs  are,  at  the 
outset,  placed  under  the  compensation  part 
of  the  act ;  each  may  elect  to  retain  his  rt(^t 
at  common  law.  •  Falling  to  so  elect  ■within 
the  time  stated,  they  are  held  to  have  waiv- 
ed their  common-law  right  In  other  words, 
the  presumption  of  waiver  tor  failure  to 
elect  to  remain  under  the  common  law  is 
characteristic  of  tbem  all.  They  cannot  be 
difFereutiated  in  this  particular. 

The  case  of  Kentucky  State  Journal  Oo.  t. 
Workmen's  Compensation  Board,  161  Ky. 
562,  170  S.  W.  437,  1166,  is  to  the  contrary. 
In  some  respects  the  Kentucky  act  Is  unlike 
most  other  workmen's  compensation  acts. 
It  is  lawful  tmder  it  for  an  employ£  to  con- 
tract with  his  employer  to  accept  the  com- 
pensation provided  by  the  act  and  to  accept 
the  benefits  thus  conferred  In  lien  of  any 
cause  of  actl<»;  and  It  is  further  provided 
that  such  a  contract  shall  be  conclusively 
presumed  to  be  made  In  every  case  where 
the  employer  Is  nnder  the  act  and  the  em- 
ploye continues  in  his  employment;  such 
continuance  being  deemed  a  waiver  by  an 
employe  of  his  right  of  action.  Although 
no  employe  was  a  party,  the  court  held  it  to 
be  unconstitntional  as  to  both  employers  and 
employes,  basing  its  decision  as  to  the  em- 
ployes upon  section  64  of  the  state  Gonstlta- 
tlon,  which  is  as  follows: 

"The  General  Assembly  shall  have  no  Qower 
to  limit  the  amount  to  be  recovered  for  injuries 
resulting  in  death,  or  for  injuries  to  person  or 
property." 

On  page  669  of  161  Ky.,  on  page  1168  of 
170  S.  W.,  the  court  says: 

"When  the  employer  accepts  the  provisions  of 
this  act,  the  employe  is  automatically  drawn  in- 
to this  so-called  contract  and  made  subject  te 
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hs  prorlaiaiui  upon  pala  of  bdng  deprived  of  all 
his  canseB  of  action.  It  cannot  tnen  be  said 
that  he  has  Toluntarily  elected  to  accept  the  pro- 
visions of  the  contract,  because  he  Is  told  tnat, 
unless  he  accepts  the  provisioBs  of  this  act,  he 
will  be  deprived  of  all  these  canaes  of  action. 
*  *  *  In  the  light  of  section  64  of  the  Consti- 
tntion,  we  must  treat  the  contract  made  by  the 
employ^  nnder  the  provisions  of  this  act  as  com- 
pulsory and  therefore  void." 

It  Is  also  held  to  b«  coercive  to  the  em- 
ployer because  deprived  of  his  common-law 
defenses  If  he  does  not  come  under  the  act 
On  a  petition  for  a  rehearing  of  this  case, 
162  Ky.  387,  172  S.  W.  674,  the  court  held 
the  act  as  to  the  employer  to  be  nnobjectlon- 
ablo  and  constitutional;  that  an  employe 
coming  within  its  prtvislon  may  voluntarily 
agree  to  accept  the  provision  fixing  and  lim- 
iting his  recovery  in  case  of  injury;  that 
the  act,  however,  should  provide  for  its  ac- 
ceptance by  some  affirmative  act  on  the  part 
of  the  employ^;  "silence  on  this  subject 
should  not  be  construed  into  acceptance." 
The  act  In  its  entirety  Is  held  to  be  void. 
This  case  is  distinguishable  from  the  cases 
already  cited,  In  that  there  is  a  conclusive 
presumption  of  a  contract,  in  that  the  em- 
ploy6  has  no  opportunity  of  electing  to  re- 
tain Ills  common-law  right,  but  only  the 
choice  of  remaining  in  his  employer's  serv- 
ice or  of  leaving  it,  and  in  that  the  state 
Constitution  has  a  provision  as  to  the  recov- 
ery of  damages  for  personal  injuries  which 
is  not  in  the  Constitution  of  our  own  state, 
nnd,  so  far  as  we  are  informed,  not  In  the 
Constitutions  of  the  other  states  mentioned. 
The  two  Kentucky  opinions,  somewhat  con- 
flicting in  terms,  do  not  therefore  commend 
tbcmselves  as  authoritative  in  the  present 
cas& 

The  following  citation  from  Toung  y.  Dun- 
can, supra,  218  Mass.  349,  106  N.  E.  3,  re- 
ferring to  the  Massachusetts  act,  is  pertinent 
in  its  application  to  our  own  act: 

"It  was  not  made  compulsory  in  its  application, 
bat  inducements  were  held  out  to  facilitnte  its 
voluntary  acceptance  by  both  employers  and  em- 
ployes. It  is  manifest  from  the  tenor  of  the  whole 
act  that  its  general  adoption  and  use  throughout 
the  commonwealth  by  all  who  may  embrace  its 
privileges  is  the  legislative  desire  and  aim  in 
enacting  it.  The  act  is  to  be  interpreted  in  the 
light  of  ita  purpose  and,  so  far  as  reasonably 
may  be,  to  promote  the  accomplishment  of  its 
beneficent  design." 

Our  conclusion  is  that  the  act  is  not  co- 
ercive or  compulsory,  but  optional. 

[12, 13]  Two  other  points  which  have  been 
suggested,  but  not  much  discussed,  may  be 
bere  considered.  The  act  by  section  3  of 
article  6  provides  that  it  shall  not  apply  to 
Injuries  sustained  or  to  accidents  which  oc- 
cnrred  prior  to  the  day  when  it  went  into 
effect,  namely,  October  1,  1912.  Inasmuch 
as  l>efore  the  occurrence  of  an  accident 
tbere  is  no  property  right  growing  out  of  it, 
It  is  obvious  that  an  employ^  who  has  pre- 
viously accepted  the  act  cannot  claim  that  be 
has  been  deprived  of  property  "without  due 
process  of  law."    Young  v.  Duncan,  supra. 


218  Mass.  862,  106  N.  B.  1;  MacklB  V.  Da- 
troit-Tlmltin  Axle  Co.,  swra,  153  N.  W.  51. 
The  other  point  relates  to  trial  by  jury.  But 
if  an  employ^  has  waived  his  right  of  ac- 
tion at  common  law,  he  has,  of  course,  waiv- 
ed the  right  of  trial  by  Jury  which  is  in- 
cident to  such  action.  Deibellcis  v.  Liinlc- 
Belt  Co.,  supra,  261  IlL  466,  104  N.  R  211, 
Ann.  Cas.  1916A,  241;  Sexton  r.  Newark 
Dist  Tele,  Co.  supra,  84  N.  J.  Law,  101,  86 
Atl.  451;  Hawkins  v.  Bleakley  (D.  a)  220 
Fed.  378,  381. 

[14]  A  further  claim  of  the  respondents  is 
that  the  act  is  unconstitutional,  in  that  it 
delegates  legislative  power.  This  claim  is 
based  partly  on  article  4,  f  1,  of  the  act, 
which  permits  an  employer  and  his  employ^ 
"to  provide  a  scheme  of  compensation,  \)en- 
efit,  or  insurance  in  lieu  of  the  compensa- 
tion provided  for  in  this  act,"  subject  to  the 
approval  of  the  superior  court,  and  partly  on 
the  ground,  as  the  respondents  allege,  that 
the  compensation  features  of  the  act  become 
(q[>erative  only  at  the  option  or  election  of 
the  employer. 

Considering  the  first  point,  as  it  does  not 
nppear  that  the  parties  in  the  present  cas6 
have  entered  into  any  agreement  for  an  al- 
ternative scheme  of  compensation,  the  ques- 
tion of  the  constitutionality  of  article  4  can- 
not now  be  raised  under  these  petitions,  and 
consequently  It  will  not  be  considered. 

[1(]  The  other  question  is  properly  before 
us.  It  is  an  important  one,  as  it  goes  to 
the  root  of  every  worlonen's  compensation 
act  which  is  elective  in  character,  which  acts 
include  all  such  now  in  force,  33  in  number, 
except  the  statutes  of  California,  Washing- 
ton, Maryland,  Oklahoma,  and  Wyoming, 
which  are  compulsory  in  some  form. 

In  the  brief  of  the  respondents,  point  III 
is  thus  stated: 

"The  entire  compensation  part  of  the  act,  ex- 
clusive of  section  1  under  article  1,  binds  no  per- 
son until  the  employer  elects  to  be  bound  by  it, 
and  that  is  a  delegation  of  legislative  authority." 

The  alleged  delegation  of  authority  Is  un- 
questionably the  power  given  the  employer 
to  choose  between  two  schemes  of  compen- 
satim  contained  in  the  same  act  under  one 
of  wldch  the  act  by  its  terms  places  him. 
If  point  III  be  a  correct  statement,  it  would 
seem  to  follow  that  when  thereafter  the  em- 
ployer has  the  opportunity  and  the  power 
to  choose  betwtcen  the  two  methods  of  com- 
pensation, there  is  a  delegation  of  legisla- 
tive authority  to  him.  The  only  case  cited 
in  which  this  question  appears  to  have  been 
discussed  is  Mlddletou  v.  Texas  Power  & 
Light  Co.  (Tex.  av.  App.)  178  S.  W.  956. 
This  case  will  be  considered  later.  Twenty- 
four  cases  have  been  cited  as  having  sus- 
tained the  constitutionality  of  the  workmen's 
compensation  acts^  and  all  of  these  except 
State  V.  Clausen,  65  Wash.  166,  117  Pac. 
1101,  37  U  B.  A.  (N.  S.)  466,  and  Western 
Indemnity  Ca  ▼.  Pillsbury  et  al.  (Cal.)  161 
Pac.  898,  have  the  elective  feature.    In  Opln- 
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ion  of  thie  Justice,  supra,  209  Mass.  on  page 
611,.  96  K.  E.  316,  thU  appears: 

"There  is  oothing  in  the  act  which  compels  an 
employer  to  become  a  subscriber  to  the  associa- 
tion, or  which  compels  an  employ€  to  waive  his 
right  o{  action  at  common  law  and  accept  the 
compensation  provided  for  in  the  act.  In  this 
respect  the  act  differs  wholly,  so  far  as  the  em- 
ployer is  concerned,  from  ue  New  York  stat- 
ute above  referred  to." 

The  reference  Is  to  the  statute,  compul- 
sory In  character,  under  which  the  opinion 
in  Ives  V.  So.  Buffalo  Uy.  Co.,  201  N.  Y.  271, 
94  N.  B,  431,  34  L.  R.  A.  (N.  S.)  162,  Ann. 
Cas.  1912B,  156,  was  given.  It  is  apparent 
that  Opinion  of  the  Justices,  supra,  implies 
that  the  proposed  act  was  constitutional  in 
the  respect  referred  to  because  it  was  op- 
tional and  not  compulsory.  In  many  of  the 
cases  upholding  these  acts  the  fact  that  they 
are  optional  seems  to  be  assumed  as  one 
of  the  fundamental  grounds  of  their  con- 
stitutionality. Considering  the  fact  that  the 
validity  of  these  laws  has  been  called  in 
question,  on  many  grounds,  before  so  many 
different  courts  by  presumably  able  and 
acute  counsel,  it  Is  not  without  significance 
that  the  point  now  discussed  has  been  raised 
but  once. 

Returning  to  the  consideration  of  Middle- 
ton  V.  Texas  Power  &  Light  Co.,  supra,  178 
S.  W.  957,  section  S  of  the  Texas  act  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  52461), 
says  the  court — 

"takes  away  any  and  all  rights  of  action  by  em- 
ployes of  subscribers  against  their  employer  for 
damages  for  personal  injuries,  and  provides  that 
they  shall  look  for  compensation  solely  to  cer- 
tain insurance  associations  or  companies." 

After  some  discussion  in  which  it  men- 
tions that  "in  several  •  *  •  states  *  *  * 
it  has  been  left  optional  with  both  employer 
and  employ^"  to  acc^t  the  terms  of  the  law, 
the  court  says: 

"The  statute  presents  to  the  employer  two 
laws,  differing  widely  and  radically  ronceruiug 
his  liability  to  his  employ^,  and  permits  him  to 
choose,  without  the  consent  of  his  employ^, 
which  of  those  two  laws  shall  fix  the  rights  of 
his  employ^  as  against  him.  *  •  •  Has  the 
Legislature  the  power  to  enact  a  law  that  em- 
bodies such  a  fundamental  and  far-reaching  dis- 
crimination in  favor  of  the  employer  and  against 
the  employe?  After  a  careful  and  patient  con- 
sideration, we  think  it  is  clear  that  this  ques- 
tion must  be  answered  in  the  negative,  and  that 
feature  of  the  statute  be  declared  unconstitu- 
tional." 

And  further  on  it  says: 

"It  seems  to  us  that  it  must  be  held  that  it  is 
beyond  the  domain  of  legislative  power  to  con- 
fer upon  any  person  authority  to  say  what  par- 
ticular law,  or  which  of  two  particular  laws, 
shall  govern  his  rights  and  the  rights  of  his  em- 
ploye as  between  them." 

Obviously  this  case  does  not  support  the 
respondents'  position.  It  attaches  no  Impor- 
tance to  the  mere  power  to  elect  between  what 
it  calls  "two  laws"  as  a  basis  of  finding  the 
act  unconstitutionaL  Indeed,  it  suggests,  on 
page  900  of  178  S.  W.,  that  with  the  power  of 
election  by  both  employer  and  employe  no 
invalidity  would  exist,  and  its  objectionable 
<diaracter  Is  found  in  the  provision,  that  the 


employer  is  given  the  pbwer  to  dioMe  what 
right  of  action  his  employes  may  have  against 
him.  The  three  cases,  Ives  v.  So.  Buffalo  Ky. 
Co.,  Kentucky  State  Journal  Co.  v.  Work- 
men's Comx)ensatlon  Board,  and  Middletou 
V.  Texas  Power  &  Light  Co.,  all  supra,  are  the 
only  cases  cited  as  holding  workmen's  com- 
pensation acts  unconstitutional.  The  grounds 
of  these  decisions  have  been  pointed  out. 
Under  an  amended  Constitution  in  New  York 
an  optional  act  has  since  been  held  valid. 
See  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y, 
514,  109  N.  B.  604.  In  two  other  cases  such 
laws  have  been  held  unconstitutional  in  some 
particulars.  In  Courter  v.  Simpson  Construc- 
tion Co.,  264  111.  488,  106  N.  E.  350,  a  provi- 
sion for  review  by  the  Supreme  Court  by  cer- 
tiorari was  held  Invalid,  and  in  Cunniughauj 
V.  N.  W.  Improvement  Co.,  44  Mont  180,  119 
Pac.  554,  it  was  similarly  held  because  the 
act  subjected  an  employer  to  pay  twice  for 
an  injury  in  that  he  was  not  protected  from 
an  action  at  law  after  paying  compensation 
under  the  act  The  act  is  discussed  in  de- 
tail, and  is  otherwise  held  constitutional. 
Counsel  for  the  petitioner  and  respondents 
have  discussed  the  question  of  delegation  of 
legislative  power  in  an  able  and  interesting 
manner,  and  have  cited  numerous  cases,  all 
of  which  have  been  examined  but  which  it 
does  not  seem  necessary  for  present  purposes 
to  cite  or  discuss.  It  seems  to  us  that  the 
discussion  has  taken  an  unnecessarily  wide 
range,  and  gone  far  beyond  the  precise  point 
involved.  It  is  to  be  borne  in  mind  that  the 
act  was  complete  when  it  passed  the  Gen- 
eral Assembly.  The  completeness  of  a  stat- 
ute when  it  leaves  the  bands  of  the  Legisla- 
ture is  one  of  the  strongest  proofs  that  it  Is 
not  a  delegation  of  legislative  power.  6  R. 
C.  L.  165.  It  was  not  left  to  go  Into  effect 
upon  a  contingency.  It  has  been  in  effect  as 
to  all  employers  and  employes  covered  by  Its 
provisions  since  October  1,  1912.  By  its 
terms  It  affords  to  the  employer  and  employ^ 
a  choice  of  remedies  or  procedure  for  the  de- 
termination of  their  mutual  rights  and  lia- 
bilities relative  to  a  transaction  or  occur- 
rence, as  it  may  happen  in  the  future.  There 
is  an  existing  procedure  affording  remedies 
and  defenses  under  which  both  are  placed  at 
the  start.  There  is  in  addition  a  scheme 
for  compensation  for  Injuries,  clearly  defined 
In  the  act,  which  Is  entirely  elective,  and 
which  is  avallahle  to  neither  employer  nor 
employe  until  accepted  by  both.  The  employ- 
er has  the  first  move,  so  to  speak.  If  he 
does  not  elect,  the  parties  remain  under  the 
common  law  as  modified  by  the  statute  it- 
self, the  employe  with  his  prerious  rights 
undiminished  and  the  employer  Ediom  of 
some  of  his  previous  defenses.  If  the  em- 
ployer elects  to  come  nnder  the  compensation 
scheme  of  the  statute,  the  employe  then  has 
the  (^portunlty  of  electing  by  positive  act  to 
remain  under  the  common  law  and  to  pre- 
serve his  remedies  thereunder  for  fature  ac- 
cidents, or  by  inaction  to  tacitly  accept  the 
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compeDBatlob  features  of  the  act  Tbe  pow- 
er given  to  an  employer  to  choose  froflj  two 
altematire  Bcbeinea,  both  clearly  and  com- 
pletely defined  by  the  law  and  designed  to 
afford  compensation  for  an  accident  to  an- 
other, Is  not  a  delegation  of  leglslatlTe  power, 
80  long  as.  that  other  is  not  bound  by  the  em- 
Idoyer's  choice,  but  te  left  free  to  make  his 
own  choice.  The  choice  afforded  tliem  ser- 
erally  and  lolntly  Is  not  dissimilar  in  prind,- 
tle  to  tbe  choice  of  remedies  afforded  a 
plaintiff  in  certain  circumstances.  See  Eocy. 
PI.  &  Pr.  vol.  7,  p.  360,  Instances  are  not  isr 
frequent  of  there  being  a  right  of  action  at 
common  law  and  a  statutory  action  of  later 
origin  on  essentially  the  same  facts,  as  con- 
current or  coexisting  remedies,  with  the  right 
of  electioB  between  them.  In  tbe  ordinary 
case  a  choice  of  remedy  by  plaintiff  or  com- 
plainant Is  conclusive,  and  determines  the 
character  of  the  litigation.  Under  tbe  present 
law  the  choice  of  both  parties  most  concur  to 
bring  them  under  the  conu>ensation  scheme 
at  tbe  act  and  to  fix  Okelr  mutual  rights  and 
liabilities  as  to  compensation  for  future  ac- 
cidents. It  is  a  somewhat  unusual  and  ex- 
tended application  of  the  doctrine  of  the  elec- 
tion of  remedies,  but  it  does  not  involve  a 
delegation  of  legislative  power. 

Other  questions  have  been  discussed  in  the 
briefs  which  have  been  considered,  but,  In 
our  judgment,  they  do  not  in  this  opinion  re- 
quire special  comment 

For  the  reasons  stated,  we  are  of  tbe  opin- 
ion that  chapter  831  of  the  Public  Laws 
Is  not  unconstitutional  in  respect  of  any  pro- 
visions of  federal  or  state  Constitutions  stat^ 
ed  in  the  respondents'  answer  and  motions  to 
dismiss  and  certified  to  this  court,  in  so  far 
as  we  have  found  that  they  were  properly 
raised  for  our  consideration. 

The  pai>ers  in  tbe  two  cases  will  be  sent 
bade  to  the  superior  court  for  the  counties 
of  Providence  and  Bristol,  with  our  deci- 
sion certified  thereon  for  further  proceed- 
ings. 


STEIN  V.  SAFE  DEPOSIT  &  TRUST  00. 
OF  BAI/TIMORE  et  al. 

STEIN  et  al.  v.  SAME. 

(Nos.  80,  00.) 

(Court  of  Appeals  of  Maryland.    Dec.  7,  1915.) 

1.  TaiTStrs  ^=>242— Tbdstkbs— DiBCLAnaa. 

Where  one  of  two  or  more  trustees  dis- 
claims, the  remaining  trustee  or  trustees  are 
vested  with  all  the  powers  of  the  trust  neces- 
sary to  carry  out  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §351;  Dec.  Dig.  <8=»242.] 

2.  Tbusts  <S=243— Tbubtebs— Disoi:.aimj:b. 

A  testator  devised  property  to  trustees  em- 
I)Owering  the  survivors  or  survivor  of  them  or  a 
majority  of  them  to  assign  and  convey  part  of 
the  property  absolutely  to  his  son  when  be 
should  have  reached  his  majority.  Tbe  will  fur- 
ther provided  that  from  and  after  the  death  of 
tbe  testator's  wife,  who  was  made  an  executrix 
and  trustee,  the  property  should  be  conveyed  to 


a  trimt  company,  and  that  in  event  the  estate 
shopld  have  passed  into  tbe  hands  of  tbe  trust 
company  and  the  son  should  not  have  received 
his  share  absolutely,  the  discretionary  power 
slunild  be  vested  in  the  trust  company.  One  of 
the  trustees  renonnced,  another  died,  and  the 
wife  was  relieved  at  her  request  The  court  ap- 
pointed the  trust  company  trustee.  Held  that, 
as  the  creator  of  a  trust  has  full  power  to  pro- 
vide for  the  appointment  of  a  successor  or  siie- 
cesdors  in  trust,  and  as  equity  will  not  allow  a 
trust  to  fall  for  want  of  trustees,  there  was  no 
hiatus,  and,  though  conve.vanee  was  not  made  to 
the  trust  company  as  provided  in  the  wiU,  yet  it 
was  a  trustee  having  power  to  carry  out  tlie 
testator's  desires. 

.  [Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §  350;   Dec.  Dig.  <S=>243.] 

8.  Trusts  <S=»24.3 — Thustkes — Powebs  op. 

In  such  case  the  trustee  has  complete  dis- 
cretionary power  in  making  the  advancement  to 
the  son;  the  same  discretionary  power  l)eing 
given  by  the  will  to  the  trust  company  as  was 
driven  to  the  trustees  who  disclalmea  or  were  re- 
lieved. 

[Ed.  Nota — For  other  cases,  see  Trnsts,  Cent. 
Dig.  {  850;   Dec.  Dig.  «=>243.] 

4  Tbusts  i^=>271— Testamentabt  Trusts  — 
OoNBTBUotrioR— Right  or  BKitXFrciABiBS. 
In  sucji  case  the  son  was  not  entitled  to 
demand  that  tlie  trustee  deliver  to  him  a  por- 
tion of  the  two-flfthg  of  the  estate;  the  will 
authorizin^r  delivery  only  of  a  two-fifths  interest, 
and  not  of  a  portion. 

[Ed.  Note,— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  380,  381 ;    Dec.  Dig.  <&=92T1.] 

6.  Wills  ^=>680  —  Testambntabt  Tbusts  — 

constbuotion. 

The  purpose  of  construction  of  a  testamen- 
tary trust  1b  to  give  effect  to  the  intent  of  the 
testator  as  expressed  by  the  language  used. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1594-1698;   Dec.  Dig.  «=»680.] 

6.  Trusts  €=»177— Tbu.stees — Discbetion. 

A  trustee's  exercise  of  a  discretionary  pow- 
er will  not  be  reviewed  by  the  court  unless  its 
exercise  or  refusal  to  exercise  was  arbitrary  and 
unreasonable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i§  230,  231;  Dec.  Dig.  «=s>177.] 

Appeals  from  Circuit  Court  Na  2  of  Balti- 
more City;  Ctias.  W.  Heulsler,  Judge. 

Petition  by  the  Safe  Deposit  &  Trust  Com- 
pany of  Baltimore  and  others  against  Rob- 
ert M.  Stein,  Amy  Stein,  and  others  for  tho 
construction  of  a  will.  From  the  decree  Rott- 
ert  M.  Stein  appeals,  while  Amy  Stein  and 
two  others  perfect  a  separate  aK>eal.  Af- 
firmed on  both  appeals. 

Argued  before  BOYD,  C.  J.,  and  BIJRKB, 
THOMAS,  PATTISON,  URNER  and  STOCK- 
BRIDGE,  JJ. 

Ij.  Edwin  Ooldman,  of  Baltimore,  for  ap- 
pellant Robert  M.  Stein.  Joseph  N.  Ulman, 
of  Baltimore  (Samuel  J.  Harman,  Charles  H. 
Knapp,  Joseph  N.  Ulman,  and  Clarence  A. 
Tucker,  all  of  Baltimore,  on  the  brief),  for 
appellants  Amy  Stein  and  others.  Eil  Frank, 
of  Baltimore  (Frank,  Emory  &  Beeuwkes,  of 
Baltimore,  on  the  brief),  for  appellees. 


STOOKBBIDGB,  J.  Michael  Stein,  who 
bad  iKen  the  head  of  a  banking  firm  In  the 
dty  of  Baltimore -for  a  number  of  years,  died 
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on  January  2i,  IdOS,  leaving  a  last  will  and 
testament  His  family  consisted  of  his  wid- 
ow, Emma  Stein,  three  daughters,  and  one 
soa  By  his  will,  which  bears  internal  evi- 
dence of  unusual  care  in  its  preparation,  be 
left,  after  two  charitable  bequests,  certain 
carefully  described  property  to  his  wife,  and 
then  the  balance  of  his  estate  wap  directed 
to  be  treated  as  a  residue,  which  was  given 
to  his  wife,  Eimma  Stein,  his  brother,  Simon 
Stein,  and  Bernard  Bllmline,  In  trust,  to  col- 
lect the  Income,  and  after  the  payment  of 
necessary  expenses — 

"to  pay  to  my  wife  in  eadi  and  every  year  dur- 
ing the  terra  of  her  natural  life,  except  as  here- 
iuafter  limited,  one-third  of  the  net  income 
thereof,  and  to  pay  the  balance  or  remainder  of 
the  net  income  snare  and  share  alike  to  my 
children,  •  *  *  and  from  and  immediately 
after  the  death  of  my  wife  then  the  survivor  or 
survivors  of  said  trustees,  in  further  trust,  to 
assijm,  transfer  and  convoy  my  estate  or  so 
much  thereof  as  shall  still  be  held  in  trust  to 
the  Safe  Deposit  &  Trust  Company  of  Balti- 
more." 

By  the  next  succeeding  clause  he  gives,  de- 
vises, and  bequeaths  the  estate  so  to  be  trans- 
ferred to  the  Safe  Deposit  &' Trust  Company, 
in  trust,  to  carry  out  certain  trusts  particu- 
larly set  out  Then  follows  the  clause  which 
has  ^ven  rise  to  this  litigation,  and  which  Is 
as  follows: 

"(8)  Notwithstanding  the  tmsts  hereinbefore 
declared  of  and  concerning  my  estate,  I  em- 
power my  trustees,  Ehnma  Stein,  Simon  Stein 
and  Bernard  Blimline,  and  the  survivors  or  sur- 
vivor of  them  or  a  majority  of  them,  to  assign 
and  convey  absolutely  to  my  son  when  my  son 
shall  attain  the  age  of  twenty-one  years  or  at 
any  time  thereafter,  two-fifths  of  my  estate,  if 
in  the  ^'ndgment  of  said  trustees  the  survivors 
or  survivor  of  them,  or  a  majority  of  them,  it 
shall  at  any  time  appear  to  be  for  the  benefit 
and  advantage  of  my  son  to  receive  said  two- 
fifths  of  my  estate  absolutely,  and  also  to  con- 
vey and  assign  absolutely  to  my  son  his  share 
in  the  corpus  of  my  estate  as  ascertained  and 
(determined  by  item  7,  section  B,  of  this  will  in 
the  event  of  any  of  my  daughters  dying  without 
leaving  issue  living  at  the  time  of  her  death,  but 
in  no  event  to  convey  and  assign  such  share  un- 
til after  the  death  ot  my  wife. 

"It  is  my  will  and  intention  by  this  provision 
to  give  said  trustees  full  discretionary  power  to 
act  so  that  the  best  interests  of  my  son  will  be 
thereby  secured,  I  desire  expressly  to  state  that 
1  grant  this  power  to  said  trustees  to  give  my 
son  a  greater  share  ot  ray  est.ite  than  each  of 
my  daughters  will  receive  not  by  reason  of  any 
preference  I  ha\-e  for  him,  but  inasmuch  as  I 
think  ne  should  receive  snfficient  capital  to  en- 
ter into  business,  if  he  proves  himself  capable 
and  so  desires.  In  the  event  that  my  estate 
shall  have  passed  into  the  hands  of  the  Safe 
Deposit  &  Trust  Company  and  my  son  shall  not 
have  rec<»ived  his  share  of  my  estate  absolutely 
under  this  provision  of  my  will,  then  I  desire  the 
discretionary  power  herein  granted  to  vest  in 
the  president  of  said  company,  and  Simon  Stein 
and  Bernard  Blimline,  or  the  survivor  of  them, 
or  should  both  be  dead,  in  the  president  of  said 
company  alone." 

The  Simon  Stein  referred  to,  and  appoint- 
ed as  trustee,  died  before  the  death  of  the 
testator,  and  by  a  codicil  the  testator  ap- 
pointed Simon  H.  Stein  an  executor  and 
trustee  In  the  place  of  Simon  Stein,  and 
conferred  upon  blm  the  same  powers,  duties, 


and  obligations  as  were  Imposed  by  the  irlU 
upon'  Simon  Stein. 

Prior  to  the  completion  of  the  administra- 
tion Bernard  Blimline  was  relieved  by  tbe 
orphans*  court  from  acting  as  executor,  and, 
when  the  estate  came  to  be  passed  over  from 
the  executors  to  the  trustees,  Mr.  Blimline 
renounced  the  trust  and  refused  to  act  The 
duties  of  the  conduct  of  the  trust  were  then 
performed  by  the  two  remaining  trustees, 
Emma  Stein  and  Simon  a.  Stein,  until  the 
death  of  the  latter  In  September,  1913.  Mrs. 
Stein  continued  to  act  as  sole  trustee  from 
then  until  January,  1914,  when  she  was  re- 
lieved on  ner  own  application,  by  an  order 
of  court.  A  little  later,  on  April  25,  1915,  the 
Safe  Deposit  &  Trust  Company  was  appoint- 
ed as  trustee  in  her  place  and  stead.  On 
March  6, 191.5,  the  Safe  Deposit  &  Trust  Com- 
pany filed  a  petition  reciting  the  history  of 
the  estate,  praying  the  court  to  assume  Juris- 
diction of  the  admlnlstratlcm  of  the  trust, 
and  construe  certain  clauses  of  the  wlIL 
From  this  petition  It  appears  that  Robert  M. 
Stein,  the  son  of  Michael  Stein,  bad  applied 
to  the  trustee  to  have  paid  over  to  tatan  ttae 
sum  of  110,000,  under  What  he  dalmed  to 
be  the  provision  of  the  clause  of  the  will 
previously  quoted.  The  f  10,000  so  asked  to . 
be  paid  over  was  not  the  "two-fifths"  of  the 
estate  of  Michael  Stein,  but  was  In  reality 
only  about  one-tenth  of  the  two-fifths. 

The  questions  presented  for  consideration 
are  two:  Has  the  discretionary  power  giv- 
en by  the  win  now  become  vested  In  the 
president  of  the  Safe  Deposit  4  Trust  Com- 
pany, or  does  it  remain  In  abeyance  until 
the  death  of  Mrs.  Emma  Stein?  And,  second, 
whether,  if  sucSi  power  exists,  It  could  be  ex- 
ercised only  as  to  two-flfths  of  the  estate,  and 
not  to  any  smaller  portion  thereof. 

[1,  J]  By  an  order  of  the  circuit  court  the 
case  was  referred  to  Mr.  Coe,  as  master  In 
chancery,  for  examination  and  report,  and 
his  report  filed  In  September,  1915,  Is  a  most 
elaborate  and  carefully  considered  discussion 
of  the  case,  In  which  he  reaches  the  conclu- 
sions that  the  discretionary  i>ower  Is  now 
vested  in  the  president  of  the  Safe  Deposit 
&  Trust  Company  of  Baltimore,  and  that  the 
said  power  can  be  exercised  only  as  to  the 
two-fifths  of  the  trust  estate,  but  not  to  any 
smaller  portion  thereof.  On  this  report  a 
decree  was  passed  whl<Ai  has  been  appealed 
from  by  the  son,  Robert  M.  Stein,  In  so  far 
as  It  holds  that  the  power  can  be  exercised 
only  as  to  two-fifths  of  the  estate,  and  not 
to  the  smaller  fractional  part,  which  was 
asked  for  by  him;  and  the  daughters  of  Mr. 
Stein  hare  appealed  from  that  portion  of 
the  decree  which  holds  the  discretionary  pow- 
er to  be  now  vested  in  the  president  of  the 
Safe  Deposit  &  Trust  Company. 

An  elaborate  discussion  of  these  questions 
seems  hardly  necessary.  Upon  the  first  ques- 
tion the  rule  laid  down  la  HUl  on  Trustees, 
pp.  226,  227,  Is  that: 
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"Where  one  of  two  «r  mbre  trtutees  discIaUna, 
the  remainiiiK  trustee  or  trustees  will  take  not 
only  the  entire  lega^  estate,  but  also  all  the  low- 
ers and  anthoritleB  vested  in  the  trustees  as 
■och,  and  which  are  requisite  for  the  adminis- 
tration of  the  trust."  ' 

In  the  present  ease  we  find  that  of  three 
named  trustees  one  has  died,  one  never  ac- 
o^ted  the  trust,  bat  refused  to  qualify  for 
Its  execatl<Hi,  and  the  remaining  one  has  by 
her  own  act  been  excnsed  from  further  act- 
ing as  such  trustee.  It  has  already  been 
pointed  out  that  Mr.  Stein  In  his  will  made 
proTision  for  a  transfer  of  the  trust  from  the 
tmstees  first  named  to  the  Safe  Deposit  & 
Trust  Company  as  a  successor  In  the  oflSce  of 
trustee.  It  la  true  that  no  transfer  appears 
from  the  record  to  have  been  made  to  the 
Safe  Deposit  &  Tmst  Oompany  In  strict  ac- 
cordance with  the  terms  of  the  wlU,  but  we 
have  a  case  where  the  court  of  chancery  has 
appointed  as  trustee  the  corporation  which 
was  named  by  the  testator  in  bis  wUl  as  the 
body  which  he  wished  to  succeed  to  the  con- 
dact  of  the  trust  after  the  individuals  nam- 
ed. Therefore  much  of  what  was  said  In 
Preston  v.  Safe  Dep.  ft  Trust  Co.,  116  Md. 
211,  81  Atl.  523,  Ann.  Cas.  1913C,  976,  with 
regard  to  the  exercise  of  a  power  of  sale 
given  by  a  will  under  an  assnmed  grant  of 
anttiorlty  from  a  decree  of  court  is  applica- 
ble In  this  case,  and  there  Is  presented  a  sit- 
aatlon  In  which  the  language  In  Yates  r. 
Tates,  2S5  III.  66,  99  N.  E.  860,  Ann.  Cas. 
191SD,  143,  Is  peculiarly  applicable,  when  It 
says: 

"The  creator  of  a  trust  has  full  power  to  pro- 
vide  for  the  appointment  of  a  sncceseor  or  snc- 
in  trust  in  case  the  orinnal  trustee  re- 


fuses to  act,  dies,  or  is  remove<l  by  a  court  of 
competent  jurisdiction.  •  •  •  If  the  subati- 
tntion  of  a  new  trustee  is  provided  for  by  the 
author  of  the  trust,  either  by  naming  the  per- 
son to  be  substituted  or  giving  the  power  of  ap- 
pointment to  another,  when  the  provision  for 
succession  Is  duly  followed,  the  substituted  trus- 
tee takes  under  the  will  and  derives  the  power 
to  act  from  the  act  of  the  testator.  ♦  •  • 
Upon  the  appointment  being  made  under  the 
power,  the  new  tructoe  broomes  vested  Ipso  fac- 
to with  the  title  to  the  trust  premises  and  Is 
clothed  vrith  the  same  power  as  if  he  had  been 
originally  named  in  the  will." 

The  distinction  between  that  case  and  the 
present  lies  only  In  the  fact  that  the  succes- 
sion of  the  Safe  Deposit  ft  Trust  Company  to 
the  tmst  created  by  the  will  of  Michael  Stein 
was  not  in  strict  accordance  with  the  provi- 
sions of  that  will,  the  departure  being  that 
no  conveyance  appears  to  have  been  made  as 
provided  in  the  will,  and  the  appointment 
wbtcit  was  made  came,  not  after  the  death  of 
Mrs.  Stein,  but  upon  lier  retiring  from  the 
execution  of  the  trust ;  but  both  upon  reason 
and  autborltr  it  Is  dlffloult  to  see  how  that 
diBtinction  can  so  affect  the  powers  now  pos- 
■eeaed  by  the  Safe  Deposit  ft  Trust  Company 
as  to  render  the  execution  of  the  trust  .Im- 
posBlbI&  In  Sells  v.  Delgado,  186  Mass.  26, 
70  N.  E.  1066,  it  was  beld  that  a  discretion- 
ary power  to  conveiy  Is  not  limited  to  the 
firstrnamed  tnwteeo.    In  the  will  which  was 


under  consideration  In  that  -case  two  trustees 
were  named,  one  of  them  never  qualified,  and 
the  other  died,  and  a  new  trustee  had  been 
appointed  to  succeed  them.  In  its  facts, 
therefore,  that  case  closely  approximates  the 
present.  This  sltaation  lias  been  referred  to 
in  the  brief  of  coimsel  as  an  acceleration, 
and  no  authority  has  t>een  cited  as  opposed 
to  the  suggestion  that  the  discharge  of  the 
duties  of  a  trustee  with  relation  to  a  trust 
'may  not  be  performed  by  a  substituted  trus- 
tee, even  though  such  substituted  trustee  had 
been  appointed  at  a  different  and  earlier  time 
from  that  which  was  in  contemplation  of  the 
testator  or  creator  of  the  trust  The  accel- 
eration of  a  legacy  under  certain  conditions 
has  long  since  received  judicial  sanction. 
And  with  even  greater  reason  may  a  similar 
doctrine  be  applied  to  the  administration  of 
a  trust,  since  equity  will  never  allow  a  trust 
to  fail  for  lack  of  a  trustee. 

No  one  can  be  compelled  in  invltam  to  act 
as  an  executor  or  trustee,  and  since  In  the 
present  case  of  the  three  trustees  named  by 
Mr.  Stein  in  his  will  one  has  died,  one  never 
qualified  and  absolutely  refused  to  act,  and 
the  third,  after  acting  for  a  time,  bas  been 
relieved  from  farther  discharge  of  tlie  duties 
upon  her  own  application,  unless  such  accel- 
eration Is  possible,  there  mu.st  Inevitably  be 
a  period  of  time  in  which  there  la  no  one 
dotbed  with  tbe  power  to  act  as  trustee  and 
discharge  the  duties  of  the  trust.  That  such 
a  condition  should  ever  arise  was  manifestly 
not  for  a  moment  In  contemplation  of  the 
testator.  His  provisions  were  most  elaborate 
and  careful,  and  to  hold  that  a  hiatus  now 
exists  would  be  to  thwart  the  perfectly  plain 
Intent  and  desire  of  the  testator.  Tills  a 
court,  and  particularly  a  court  of  equity,  will 
never  do.  What  it  seeks  to  do  is  to  carry 
out,  and  in  so  far  as  possible  to  give  effect 
to,  that  intention.  Schaplro  v.  Howard,  113 
Md.  360,  78  Atl.  58,  140  Am.  St  Rep.  414. 

[3]  Considerable  stress  was  laid  in  argu- 
ment upon  the  contention  that  the  discretion- 
ary power  granted  was  one  evidencing  a  spe- 
cial confidence,  and  therefore  only  to  be  ex- 
ercised by  tlie  trustees  originally  named  in 
the  will.  It  is  true  as  a  proposition  of  law 
that,  where  a  power  given  to  an  executor  or 
trustee  by  reason  of  the  special  confidence  In 
tbe  individual,  or  is  to  be  exercised  only  up- 
on his  or  their  personal  judgment  and  discre- 
tion, that  no  such  power  will  pass  to  a  sub- 
stituted trustee.  Md.  Cas.  Co.  r.  Safe  Dep. 
&  Tr.  Co.,  115  Md.  344,  80  Atl.  903,  Ann.  Cas. 
1913.V,  1279;  Mercer  v.  Safe  Dep.  ft  Tr.  Co., 
91  Md.  118,  45  Atl.  865.  But  can  this  be 
properly  said  to  have  been  a  trust  to  be  ex- 
ercised by  reason  of  a  special  confidence  in  a 
particular  trustee?  The  same  power,  Identi- 
cally, was  conferred  upon  the  president  of 
the  Safe  Deposit  ft  Trust  Company.  Had 
Mrs.  Stein  continued  as  trustee  until  tbe 
time  of  her  death,  and  bad  the  assignment 
been  then  made  by  Mr.  BUmllne  to  the  tnut 
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company  In  strict  compllanoe  wltb  tbe  terms 
of  the  will,  there  could  have  been  no  qnes- 
tlon  but  that  the  fall  and  ample  power  glvoi 
by  the  will  was -In  tbe  president  of  the  Safe 
D^oslt  &  Trust  Cooipany.  In  the  eighth 
clause,  however,  the  language  of  tbe  will  Is, 
"in  tbe  event  that  my  estate  shall  bare  pass- 
ed into  ,the  hands  of  the  Safe  Deposit  & 
Trust  Company,"  etc.  It  does  not  say  that 
from  and  after  the  death  of  my  wife,  the 
president  of  tbe  trust  company  shall  have' 
and  exercise  the  discretionary  power,  but 
that  power  was  to  devolve  upon  him  when 
the  estate  passed  into  the  hands  of  tbe  cor- 
poration as  trustee.  The  devolution  of  pow- 
er most  therefore  be  regarded  as  complete 
and  in  accord  with  the  clear,  unmistakable 
intent  of  the  testator. 

[4,  t]  There  remains  tbe  second  of  the  two 
Questions,  namely,  wbetlier  the  discretion  of 
the  trustee  is  one  to  be  exercised  solely  as 
regards  the  two-flfths  of  the  estate^  or 
whether  that  discretion  is  sufficiently  broad 
to  admit  of  payments  of  a  lesser  sum.  It 
has  long  been  tbe  settled  law  in  this  state 
that  tbe  trustees  have  no  power  to  alter  tl>« 
nature  and  object  of  the  deed  or  will  appoint- 
ing them,  or  under  which  they  derive  their 
power,  nor  to  dispense  with  the  exact  per- 
formance of  the  conditions  imposed  upon 
them.  Neither  has  a  court  of  chancery  that 
power.  Dolan  v.  M.  &  C.  C,  4  Gill,  395.  It 
is  necessary,  therefore,  to  look  to  tbe  provi- 
sions of  the  will  in  tbe  light  of  tbe  circum- 
stances surrounding  the  testator  when  he 
made  it.  In  ascertaining  that  intention  of 
the  testator,  courts  are  bound  to  look  to  the 
Intent  as  expressed  in  the  will.  The  ques- 
tion is  not  what  the  testator  meant,  or  may 
have  meant,  but  simply  what  Is  the  meaning 
of  tbe  words  he  used.  Schaplro  v.  Howard, 
supra.  And  that  language  Is  to  be  inter- 
preted according  to  its  plain  meaning  and 
Imiwrt,  not  by  applying  some  strained  or 
artificial  course  of  reasoning.  Aliell  v.  Abel], 
76  Md.  67,  23  Atl.  71,  25  Atl.  389. 

By  express  language  In  section  8  authority 
is  given  to  the  trustees  of  Mr.  Stein  in  their 
discretion  to  assign  and  convey  absolutely 
to  his  son  two-flfths  of  his  estate.  There  is 
no  suggestion  that  the  trust  may  be  per- 
formed by  a  succession  of  payments  on  an  in- 
stallment plan  of  less  sums  than  the  two- 
flfths,  until  they  amount  In  the  aggregate 
to  that  portion  of  tlie  trust  estate.  In  the 
antecedent  clauses  of  the  will  reference  is 
a  number  of  times  made  to  tbe  provision  con- 
tained in  the  clause  numbered  8  for  the  bene- 
fit of  Uobert,  and  wherever  it  occurs  the  lan- 
guage used  is  invariably  "the  part  of  my  es- 
tate." Throughout  the  testator  refers  to  it 
in  that  manner,  and  in  none  other,  and  in 
this  respect  tbe  provisions  of  the  will  differ 
widely  from  many  of  the  cases  cited  by  the 
counsel  for  Mr.  Stein  on  their  brief  and  in 
their  argument. 

Thus  in  the  Matter  of  Wllkins,  183  N.  T. 
KM,  75  N.  Ij).  1105,  which  arose  under  the 


will  of  James  Cnnnlagluim,  tfie  testator  pro- 
vided that  the  trustee  should  pay  the  amount 
of  the  trust  fund,  $14G,000,'to  bis  son  C3iar1es, 
or  to  his  wife  <»  children,  at  such  time  or 
times,  in  such  sums,  and  in  sndi  manner  as 
the  executor  may  deem  best  This  iMrovlsion 
clearly  contemplated  that  the  payments 
should  be  made  by  Installments,  and  not  In  a 
single  lump  sum. 

The  case  of  Cool^  t.  Kdley,  S2  Ind.  App. 
687,  96  N.  £.  642,  96  N.  B.  65S,  which  arose 
under  the  will  of  Wm.  J.  Harper,  presented 
a  situation  where  the  will  in  terms  provided 
that  the  trustee  should  pay  to  the  testator's 
son,  Thomas,  the  whole  or  a  part  of  a  cer- 
tain sum.  In  Barrett's  Case,  63  Pa.  Super. 
Ct  108,  tbe  devise  of  tbe  $6,000  for  the  bene- 
fit of  tbe  testator's  nei^iew  gave  to  tbe 
trustees  the  power  "to  spend  said  nKwey, 
principal  and  interest,  in  any  way  and  at 
any  time  tliat  they  may  deem  proper  for  the 
benefit  of  the  nei^ew. 

Cases  of  this  character,  therefore,  afford 
no  guide  for  a  situation  like  the  present, 
where  a  specific  portion  of  the  testator's  es- 
tate is  given  to  his  son,  and  that  gift  is  else- 
where throughout  the  will  definitely  re- 
ferred to  as  "the  part,"  without  any  words 
or  expression  to  indicate  that  it  was  tbe  idea 
or  purpose  of  tbe  testatOR  that  this  part  was 
to  be  treated  in  a  piecemeal  manner.  More- 
over, the  effect  of  the  payment  of  tbe  lesser 
sum  than  tbe  two-fifths  would  c^erate  mate- 
rially to  disarrange  tbe  other  provisions  of 
the  will.  No  argument  will  be  necessary  to 
establish  this  fact;  it  sufficiently  appears 
from  the  supplementary  answer  of  Robert  M, 
Stein,  in  which,  to  obviate  tbe  disarrangement 
which  would  be  produced  by  the  granting  of 
bis  petition,  he  tenders  four  different  possi- 
ble constructions,  as  they  are  termed,  by 
which  the  intent  of  the  testator  may  be  car- 
ried out  It  has  already  been  remarked  that 
the  will  Itself  in  this  regard  is  entirely  free 
from  any  uncertainty  or  ambiguity.  The 
only  manner  in  which  tbe  provisions  could 
be  made  ambiguous  or  uncertain  would  be 
by  granting  the  request  of  Mr.  Stein  that 
he  be  paid  $10,000  at  the  present  time  on  aC' 
count  of  bis  two-flfths  Interest  in  the  trust 
estate.  Tlie  argument  was  advanced  that, 
since  the  greater  always  includes  the  lesser, 
therefore  the  provision  which  gave  to  Robert 
M.  Stein,  under  certain  conditions,  two-fifths 
of  tbe  estate,  must  of  necessity  give  bim  a 
smaller  fraction  thereof.  Specious  as  this 
argument  is,  it  is  none  the  less  fallacious, 
fbr  the  reason  that  It  Is  not  In  accordance 
with  the  plain,  nnamblguoos  direction  of  tbe 
testator,  and  thot  direction  not  being  con- 
trary or  doing  vlolMice  to  any  established 
principle  of  law,  must  of  necessity  control. 

[>!  The  will,  by  its  terms,  imposed  a  wide 
and  Important  discretion  in  the  trustees  or 
tnistee,  as  to  the  ttme  of  passing  to  Robert 
M.  Stein  bis  part,  two-fifths,  of  the  estate 
of  the  testator.  But  that  discretion  was  one 
to  be  exercised  by  the  trustees  or  trustee, 
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and  is  not  a  matter  for  review  by  this  court, 
unless  the  exercise  of  it  or  refusal  to  exer- 
cise it  is  either  arbitrary  or  palpably  unrea- 
sonable, neither  of  which  conditions  are  al- 
leged in  this  case;'  and  therefore  the  court 
has  no  occasion  to  consider  the  manner  of 
the  exercise  of  the  discretion  by  the  presi- 
dent of  the  Safe  Deposit  &  Trust  Company 
acting  under  the  power  conferred  upon  the 
trustees. 

For  the  reasons  given,  the  decree  appealed 
from  in  each  of  the  cases  will  be  affirmed. 

Decree  appealed  from  affirmed  in  each 
case,  the  costs  of  both  appeals  to  be  paid 
by  the  trustee,  and  charged  by  it  against  the 
shares  of  the  children  of  Michael  Stein  in 
proportion  to  their  resi)ective  Interests  in  Ills 
estate. 


STATE  V.  GEDDBS.     (No.  109.) 
(Court  of  Appeals  of  Maryland.    Dec.  7,  1016.) 

1.  Insttrancx    ^=930— BzanLATioN— OitenSe 

BT    "iNSUHAnCB   BbOSEB"— STATTTTX. 

Under.  Code  Pub.  Civ.  Laws,  art.  23,  i 
218,  providing  that  whoever  for  compensation 
acts  or  aida  in  any  manner  in  negotiating  con- 
tnicta  of  insurance  or  reinsurance,  or  placing 
risks  or  effecting  insurance  or  reinsurance  for 
a  person  ottier  tlian  liimself,  not  being  a  duly 
appointed  solicitor,  agent,  or  officer  of  the  com- 
pany in  which  such  insurance  or  reinsurance  is 
effected,  ahali  be  deemed  an  insurance  broker, 
a  cleric  for  liire  for  a  firm  of  IJcensed  insur- 
ance brokers  who,  while  so  employed,  and  act- 
ing under  tlie  firm's  instructions,  delivered  a 
policy  of  insurance  effected  by  the  firm  and  col- 
Mcted  the  premium,  which  be  handed  over  to  the 
firm,  did  not  act  as  an  insurance  broker,  so 
that  he  committed  no  offense  in  having  acted 
without  license  as  such,  since  none  of  his  acts 
amounted  to  the  negotiation  of  a  contract  or 
aiding  therein. 

[Ed.  Note.— For  other  caseri,  see  Insurance, 
Cent.  Dig.  {  35 ;   Dec.  Dig.  ®=>30. 

For  other  deiinitions,  see  Words  and  Phrases, 
Urst  and  Second  Series,  Insurance  Broker.] 

2.  Insurance  ®=>30  —  BBOirLATion— Ottenbe 

BT    "IHSUBANCK    BBOKBa"— STATUTE. 

One  employed  by  a  firm  of  licensed  insur- 
ance brokers  as  a  solicitor  of  insurance  to  be 
placed  through  the  firm,  receiving  a  commission 
on  the  business  he  brought  in,  was  acting  as  an 
insurance  broker  within  the  definition  of  the 
statute,  which  does  not  make  it  necessary  that 
a  i>erson^  to  be  a  broker,  should  be  the  sole 
Intermediary  between  the  insured  and  the  com- 
pany issuing  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  35 ;   Dec.  Dig.  «=5»30.3 

8.  INOOBANCE    «=>30— Rboulatioh— OnENBE 

BT  "IWSUBANOB  BBOKEB"— STATUTE. 

One  employed  as  a  clerk  by  a  firm  of  li- 
censed insurance  brokers,  and  paid  a  salary, 
whose  i^erical  duties  included  the  soliciting  and 
procuring  of  customers  for  the  firm,  which  he 
did  in  one  instance,  was  acting  as  an  insurance 
broker  within  the  statute. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  85;    Dec.  Dig.  «s>30.] 

4.  IHSUEAHOE    *=»3()— Regulation— Offbhse 
BT  "Insdbancb  Bbokeb"— Statute. 

One  employed  on  salary  as  clerk  by  a  firm 
«f  licensed  insurance  brokers,  who  was  sent  to 
the  agents  of  insurance  companies  to  place  a 
rii^,  was  not  acting  as  a  broker  as  defined  by 
the  statute,  sinoe  the  service  was  distinctly  of  a 


clerical  character,  and  rendered,  not  to  the  <me 
seeking  the  insurance,  but  to  the  clerk's  employ- 
ers. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  36;   Dec.  Dig.  <e=>30.] 

6.  iNSUBANca    «=>30— REOurATioN — Offense 
BT  "Insubancb  Bbokeb"— Statute. 

One  employed  by  a  firm  of  licensed  insur- 
ance brokers,  who  solicited  and  obtained  the  re- 
newal of  a  policy  already  in  force,  in  so  do- 
ing acted  as  an  insurance  broker,  as  defined 
by  the  statute,  the  act  of  procuring  the  renewal 
being  indistinguishable  'from  the  act  of  solicit- 
ing and  procuring  an  original  policy,  so  that 
the  employ^  was  guilty  of  an  offense  in  so  acting 
without  a  license. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  35 ;  Dec  Dig.  <S=>30.] 

Appeal  from  Criminal  Govaet  of  Baltimore 
Caty ;   Carroll  T.  Bond,  Judge. 

"To  be  officially  reported." 

Robert  E.  Geddes  was  Indicted  for  vlo- 
lattng  the  provisions  of  Code  Pub.  Civ.  Laws 
in  regard  to  insurance  brokers  in  acting  as 
such  without  having  procured  the  license  re- 
quired by  article  23,  S§  218,  219,  and  acquit- 
ted, and. from  the  Judgment  the  State  ap- 
peals.    Judgment  reversed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNEB,  STOCK- 
BRID6B,  and  CONSTABLE,  JJ. 

Lindsay  C.  Spencer,  Asst  State's  Atty.,  of 
Baltimore,  and  Edgar  Allan  Poe,  Atty.  Gen. 
(William  F.  Broenlng,  State's  Atty.,  of  Balti- 
more, on  the  brief),  for  the  State.  Charles 
Clagett  and  William  L.  Marbnry,  both  of 
Baltimore  (James  Thomas,  of  Baltimore,  on 
the  brief),  for  appellee. 

STOCKBBIDGE,  3.  The  traverser,  Rob- 
ert Bb  Gteddes,  was  Indicted  by  the  grand 
Jury  of  Baltimore  city  on  the  charge  of  vio- 
lating the  provisions  of  the  Code  of  Public 
Civil  Laws  in  regard  to  Insurance  brokers. 
In  that  he  had  acted  as  such  a  broker  with- 
out having  procured  the  license  required  un- 
der sections  218  and  219  of  article  23  of  the 
Ckide.  The  Indictment  contained  six  counts, 
each  charging  the  offense  In  varying  lau- 
guage,  by  which  It  was  sought  to  set  out  the 
different  acts  done  or  supposed  to  have  been 
done  by  the  traverser,  any  one  of  which 
would  amount  to  a  violation  of  the  statute. 
The  indictment  and  each  count  of  it  was  de- 
murred to.  The  criminal  court  of  Baltimore 
city  overruled  the  demurrer  as  to  the  first 
count,  but  sustained  It  as  to  the  remaining 
five  counts.  The  case  proceeded  to  trial  on 
the  first  count,  and  Mr.  Geddes  was  acquit- 
ted. The  state  then  appealed,  thus  bringing 
up  for  review  the  correctness  of  the  ruling 
of  the  trial  court  with  regard  to  the  five 
counts,  the  demurrer  to  which  was  sustained. 

[1]  The  first  count  is  not  before  us  for  con- 
sideration, and.  If  it  was,  the  traverser  con- 
cedes that  the  oonnt  was  good  and  properly 
charged  an  offense  under  the  statute.  The 
fifth  count  may  be  equally  readily  disposed 
of.    Section  218  of  the  article  embodies  the 
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foHowing  definition  of  who  Is  to  be  regard- 
ed as  an  insurance  broker: 

"Whoever,  for  compensation,  acta  or  aids  in 
any  manner  in  negotiating  contracts  of  insur- 
ance or  reinsurance,  or  placing  risks  or  effect- 
ing insurance  or  reinsurance  for  a  person  other 
than  himself,  and  not  being  a  duly  appointed 
solicitor,  agent  or  officer  of  the  company  in 
which  such  insurance  or  reinsurance  is  effect- 
ed, shall  be  deemed  an  insurance  broker  with- 
in the  meaning  of  this  article." 

The  Important  element  is  tbe  "negotiating 
contracts"  of  Insurance.  There  may  be,  and 
doubtless  are,  many  acts  done  In  and  about 
the  making  out  and  dellyerlng  of  policies, 
collecting  premiums  thereon,  or  giving  no- 
tices in  connection  therewith  of  a  purely 
clerical  description,  but,  so  long  as  they  do 
not  relate  to  tbe  negotiation  of  the  contract, 
they  do  not  come  within  the  terms  of  tbe 
act 

In  the  fifth  count  it  was  charged  that  Ged- 
des  was  a  clerk  for  hire  of  the  firm  of  Turner 
ft  Thomas,  who  were  licensed  Insurance  bro- 
kers, and  that,  while  so  employed,  and  acting 
In  pursuance  of  the  Instructions  of  said  firm, 
be  did  deliver  to  James  S.  Francis  a  policy 
of  Insurance  previously  effected  by  said  firm 
and  collect  the  premium  due  on  the  policy, 
which  premium  Geddes  banded  over  to  said 
firm.  Conceding  that  the  traverser  had  done 
every  act  set  forth  in  this  count,  none  of 
them  amounted  to  the  negotiation  of  a  con- 
tract, or  even  aiding  therein,  and  the  demur- 
rer to  this  count  was  therefore  propeiOy  sus- 
tained. 

[2]  The  second  count  sets  out  that  Geddes 
was  employed  by  Turner  &  Thomas  as  a 
solicitor  of  insurance  to  be  placed  through 
that  firm  of  brokers,  and  inducing  persons 
who  might  be  desirous  of  ifladng  insurance 
to  do  so  through  such  firm,  and  that  for  such 
services  Geddes  was  paid  a  commission  on 
the  business  he  brought  in  to  the  firm  of 
Turner  ft  Thomas.  Stated  in  simpler  terms 
the  charge  here  was  that  the  traverser  was 
the  procurer  or  procuring  cause,  as  it  is  some- 
times expressed,  of  business  for  his  employ- 
ers. If  now  he  was  the  means  through  which 
the  business  was  obtained,  he  was  certainly 
an  aid  in  the  negotiaticHi  of  the  contracts, 
even  though  the  insurance  policies  were  is- 
sued by  a  company  or  companies  for  which 
Turner  &  Thomas  were  not  the  agents.  The 
statute  does  not  make  it  necessary  that  a  per- 
son, to  be  a  broker,  shall  be  the  sole  inter- 
mediary between  the  insured  and  the  com- 
pany issuing  the  policy.  One  who  "aids"  in 
the  negotiation  falls  within  its  terms,  and 
therefore  he  who  brings  the  person  desiring 
insurance  and  the  company  together,  even 
through  the  intervention  of  a  third  party,  Is 
an  "aid,"  and  falls  within  the  terms  of  tbe 
statute. 

It  was  suggested  by  the  Attorney  General 
In  argument  that  the  traverser  might  be 
liable  under  sections  184  and  192  of  article 
23.  But,  so  far  as  tbe  present  case  is  con- 
cerned, it  is  Bufficient  to  sa^  that  Mr.  Geddes 


was  not  Indicted  under  these  sections,  which 
relate  solely  to  solidtois  for  Insurance  com- 
panies, that  nowhere  is  there  any  provision 
for  solicitors  for  insurance  brokers,  and  that 
one  who  acts  as  a  solicitor  for  soch  broker 
is  either  subject  to  no  license  whatever,  or 
else  he  is  within  the  definition  of  a  "broker." 
The  court  below  was  therefore  in  error  In 
sustaining  the  demurrer  to  the  second  count 

[3]  The  third .  count  differs  from  the  sec- 
ond In  two  respects,  viz.,  setting  forth  that 
the  employment  of  Mr.  Geddes  was  as  a 
clerk.  Instead  of  solicitor,  and  that  he  was 
paid  a  salary.  Instead  of  a  commission  on 
business  secured.  The  count  further  sets 
oat  that  his  clerical  duties  Included  the  solic- 
iting and  procuring  customers  for  said  firm, 
and  that  he  did  solicit  and  procure  from 
James  8.  Francis  authority  for  the  firm  of 
Turner  &  Thomas  to  place  certain  insurance 
for  said  Francis.  With  such  allegations  this 
count  in  the  Indictment  must  be  regarded  as 
sufficient  in  accordance  with  what  has  been 
said  in  respect  to  the  second  count 

[4]  The  fourth  count  sets  out  the  employ- 
ment of  Geddes  as  a  clerk  upon  a  salary,  and 
that,  Francis  having  authorized  Turner  & 
Thomas  to  place  certain  Insurance  for  him, 
Geddes,  in  the  course  and  as  a  part  of  his 
employment,  was  sent  by  liis  employers  to 
the  agents  of  one  or  more  insurance  compa- 
nies to  effect  the  placing  of  the  risk.  This 
was  a  distinctly  clerical  service  rendered, 
not  to  the  one  seeking  the  insurance,  but  to 
the  employers  of  the  traverser.  To  construe 
such  an  act  as  a  violation  of  tlie  statute 
would  be  to  render  It  ridiculous,  which  a 
court  will  never  do.  36  Cyc.  1107 ;  Fields  t. 
United  States,  27  App.  D.  C.  433.  We  ac- 
cordingly concur  with  the  lower  court  in  sus- 
taining the  demurrer  to  this  count 

[6]  By  the  sixth  count  the  offense  cliarged 
consisted  in  soliciting  and  obtaining  the  re- 
newal of  a  policy  already  in  force.  There  is 
nothing  in  tiie  record  to  show  that  the  policy 
so  renewed  differed  in  any  material  respect 
from  the  usual  poUcy  ct  insurance.  Assum- 
ing it  to  Iiave  been  sudi,  the  original  con- 
tract was  one  of  indemnity  for  a  specified 
length  of  time,  one  which  would  terminate  by 
the  mere  lapse  of  time,  upon  the  oranpIetlcHi 
of  the  period  for  which  it  was  entered  Inta 
The  parties  might  agree  to  continne  the  con- 
tractual relation  for  a  stUl  longer  time,  un- 
der the  name  of  a  renewal,  but,  in  legal  ef- 
fect, it  amounted  to  a  new  contract,  support- 
ed by  a  new  consideration,  and  requiring  the 
assent  of  both  parties  Just  as  much  as  the 
original  c(Httract  The  act  of  soliciting  and 
procuring  the  new  contract,  or  renewal,  as  It 
is  called,  cannot  be  distinguished  from  the 
act  of  soliciting  and  procuring  the  orlgtoal 
agreement,  and  must  be  governed  by  the  sam« 
considerations  as  applied  when  discussing  the 
second  and  third  counts,  and  the  demurrer  to 
this  count  should  have  been  overruled. 

It  may  very  well  be  that  in  a  proper  ad- 
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Jnstment  and  'ngalatton  oi  the '  bnstnen  6f ' 
Insiiraiice,  In  view  of  the  exigencies  of  mod- 
em bnslneas,  and  with  a  due  regard  to  the 
reTenues  of  the  state,  some  provision  should 
be  made  for  the  Ucensing  of  solicitors  for 
Insaranoe  brokers,  bnt  the  power  to  do  so  is 
a  legislative  one,  and  as  yet  the  Legislature 
has  not  acted  open  the  subject,  but  the  rem- 
edy for  that  must  be  sought  elsewhere  than 
In  the  courts. 

For  the  errors  Indicated  in  the  rulings  of 
the  criminal  court  on  the  seccaid,  third,  and 
sixth  counts,  the  Judgment  must  be  reversed, 
and  the  case  remanded,  in  order  that  the 
traverser  may  be  tried  upon  those  oouuts. 

Judgment  reversed,  with  costs. 


WB8TEBMAN  v.  UNITED  BTS.  &  EI/EO- 

TBIO  CO.  OF  BALTIMORE.     (No.  12.) 
(Court  of  Appeals  of  Maryland,    Dec.  16, 1916.) 

1.  Stbekt  Bailboaos  <=»103,  112  — Ofkka- 
tion — ilfjtibiks  to   peb0ons  —  actions  — 

B'OBDKN    or    PBOOT— NBGUGBNCB— COKTWB- 
irrOBY  NSOUOBMCB. 

The  burden  of  i^roof  la  an  action  for  peiaon- 
al  Injuries  at  a  railroad  crossing  rests  on  the 
plaintiiE  to  show  negligence  or  want  of  ordi- 
nary care  on  the  part  of  defendant  causing  the 
accident,  and,  if  the  evidence  shows  contributory 
negligence  of  the  plaintiS,  no  recovery  can  be 
had,  unless  defendant  by  the  exercise  of  care 
and  prudence  might  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  Sf  218,  227,  228 ;  Dec.  Dig. 
«=>l6s,  112.] 

2.  Stbebt  Raitboadb  4»114— OPEKAnoir  — 
CBosaiiro  Aooidxiits— PsBaoRAi,  Injubus— 
Evidence. 

Evidence  in  an  action  for  personal  injuries 
and  property  damaged  by  being  struck  by  de- 
fendant's car  at  a  railroaa  crossing  held  to  show 
sncfa  contributory  negligence  on  the  part  of  the 
plaintiff  as  to  warrant  withdrawing  the  case 
from  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {{  23»-250;  Dec  Dig.  «=> 
114.] 

3.  Stbkbt  Raii,boad8  «=>90  —  Opebation  — 

DlTTIEB    or   RAIIiBOAD. 

The  failure  of  defendant  railroad  to  ring 
a  bell  as  its  car  approached  a  crossing  is  im- 
material, where  plaintiff,  driving  a  vehicle,  saw 
and  heard  the  approaching  car  in  time  to  have 
avoided  g<^g  on  the  track,  so  that  the  ringing 
ot  the  bdl  would  have  added  nothing  to  the 
warning  which  he  had. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {$  190-193;  Dec.  Dig.  <8=» 
90.] 

4.  Stxeet  Railboads  9=>81— Opebation— Ex- 
cessive Speed. 

The  mere  fact  that  a  car  is  traveling  at 
high  speed  does  not  show  negligence  of  the  rail- 
road company,  where  such  speed  was  maintained 
over  a  crosnng  in  the  open  country  at  which 
point  all  persons  had  notice  or  knowledge  that 
the  cars  ran  at  high  speed. 

[Ed.  Note. — ^For  other  cases,  see  Street  Rail- 
roads, Cent  Dig,  {$  172-177;  Dec.  Dig.  «=> 
81.] 

5.  Stheet  Railboadb  <$=9S1  —  Opebation  — 
Neolioence. 

It  is  not  negligence  for  a  street  railroad 
to  operate  iia(  cars  at  crossings  at  a  high  speed, 


thourii  there  are  passengers  waiting  to  board 
the  ear;  there  being  no  rule  of  law  requiring 
the  company  to  stop  its  cars  at  all  points  on  sig- 
nal to  take  on  passengers. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  ff  172-177;  Dec  Dig.  «=> 
81.] 

6.  Stbebt  Railboads  i8=»99  —  Opebation — 
Cbosbino  Accidents— CoNTBiBUTOET  Neg- 
ligence. 

Where  plaintiff,  driving  a  vehide,  saw  a 
car  approaching  a  crossing  rapidly,  and  but  a 
few  car  lengths  distant  from  it,  and  he,  being 
50  feet  distant  from  the  track,  started  to  cross, 
he  could  not  recover;  his  act  in  attempting  to 
cross  b^g  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  209-216;  Dec.  Dig.  <S=> 
99.] 

Appeal  from  Baltimore  0>UTt  of  Common 
Pleas;  Walter  I.  Dawklns,  Judge. 

Action  by  Michael  Westerman  against  the 
United  Railways  &  Electric  Company  of  Bal- 
timore. From  a  judgment  on  verdict  direct- 
ed for  defendant,  plalntlfT  appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
(X)B,  BURKE,  THOMAS,  PATTISON,  UB- 
NRB,  STOOKBBIDGB,  and  CONSTABLE, 
JJ. 

William  Ck>lton,  of  Baltimore,  for  appel- 
lant. Albert  E.  Donaldson  and  J.  Stanislaus 
(3ook,  both  of  Baltimore,  for  appellee. 

BRISCOE,  J.  This  Is  a  suit  Instituted  by 
the  plaintiff  against  the  defendant  company 
In  the  Baltimore  city  court,  but  removed  to 
the  court  of  common  pleas  of  Baltimore  city 
for  trial,  to  recover  damages  for  personal 
injuries  sustained  by  him,  and  for  certain 
damages  to  his  property,  by  reason  of  the 
alleged  negligence  of  the  defendant.  The 
accident  occurred  on  the  17th  of  August, 
1914,  at  8  o'clock.  In  the  evening,  at  the  in- 
tersection of  O'Donnell  and  Fifteenth  streets, 
a  much-traveled  thoroughfare  of  Baltimore 
county.  The  defendant  at  this  point  oper- 
ates two  car  lines  running  north  and  south 
from  Rlvervlew,  a  resort  in  Baltimore  coun- 
ty, to  Roland  Park  and  Druid  Hill  Park,  in 
Baltimore  dty,  commonly  known  as  the  Rlv- 
ervlew line.  The  plaintiff  was  driving,  at 
the  time  of  the  collision,  two  horses  attach- 
ed to  a  large  wagon  loaded  with  grain,  east- 
ward on  O'Donnell  street,  commonly  called 
Mt  Carmel  road,  and,  while  crossing  the 
tracks  of  the  defendant  on  Fifteenth  street, 
was  struck  by  a  north-bound  car  of  the  de- 
fendant coining  from  Rlvervlew,  In  Balti- 
more county.  The  plaintiff  sustained  per- 
sonal Injuries,  his  wagon  was  damaged,  one 
of  the  horses  killed,  and  the  other  Injured. 

At  the  conclusion  of  the  plaintiff's  case  the 
court  below  granted  two  prayers  on  behalf 
of  the  defendant,  which  instructed  the  jury: 
First,  there  was  no  evidence  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover ;  and, 
second,  that  the  plaintiff  was  guilty  of  con 
trlbutory  negligence,  and  their  verdict  must 
be  for  the  defendant 
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BVom  a  Judgfment  on  the'  verdict  In  favor 
of  tbe  defendant  this  appeal  has  been  taken. 
There  is  but  one  exception  in  the  record, 
and  that  is  to  the  action  of  the  court  at  tbe 
close  of  the  plaintiff's  case  In  granting  the 
defendant's  prayers  withdrawing  the  case 
from  the  Jury. 

[1]  It  Is  well-settled  law  that  the  burden 
of  proof  rests  upon  the  plaintiff  In  actions  of 
this  kind  to  prove  negligence  or  want  of  ordi- 
nary care  on  the  part  of  the  defendant  caus- 
ing the  accident,  and,  if  the  evidence  shows 
that  tbe  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff  contributed  to 
cause  or  produce  the  accident,  there  can  be 
no  recovery,  unless  the  defendant  by  the 
exercise  of  care  and  prudence  might  have 
avoided  the  consequences  of  the  plaintifCs 
negligence. 

The  rule  recognized  by  the  English  courts 
In  Tuff  ▼.  Warman,  94  E.  G.  K  583,  and 
adopted  by  this  court,  in  Iiewis  Case,  38  Md. 
688,  17  Am.  Rep.  621,  and  since  followed  by 
this  court,  Is  thus  stated.  The  question  ia 
whether  the  injury  complained  of  was  caus- 
ed entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the 
plaintiff  so  far  contributed  to  the  same  by 
his  own  negUgence  or  want  of  ordinary  care 
and  prudence  that  but  for  such  negUgence 
or  want  of  care  and  prudence  the  injury 
would  not  have  happened.  In  the  first  case 
the  plaintiff  would  be  entitled  to  recover; 
in  the  latter  he  would  not,  unless  the  de- 
fendant by  the  exercise  of  care  and  prudence 
might  have  avoided  the  oonseiiuences  of 
the  plaintiff's  negligence. 

[2]  In  this  case  it  is  argued  and  Insisted 
upon  on  behalf  of  the  plaintiff  that  the  de- 
fendant's motorman  was  guilty  of  negU- 
gence, In  the  following  respects :  First,  fail- 
ure to  ring  the  bell  as  the  car  approached 
the  crossing ;  second,  the  rapid  and  increased 
speed  of  the  car  as  it  approached  the  cross- 
ing; third,  the  failure  to  stop  the  car  at 
O'Donnell  street  to  permit  passengers  to 
board  the  car;  and,  fourth,  the  failure  to 
Blow  down  as  It  approached  the  crossing, 
according  to  the  notice  and  existence  of  the 
bine  or  green  lights  below  the  crossing. 

Turning  now  to  the  record,  it  appears  that 
the  collision  occurred  at  the  Intersection  of 
O'Donnell  and  Fifteenth  streets,  in  Balti- 
more county.  O'Donnell  street,  more  com- 
monly called  Mt  Carmel  road,  runs  east  and 
west,  and  Fifteenth  street,  which  contains 
the  double  tracks  of  the  appellee's  street  rail- 
way, runs  north  and  south.  There  is  an 
ascending  or  iH>srade  on  O'Donnell  street 
from  Fourteenth  street  to  the  crossing  and 
about  one  block  past  Fifteenth  street.  The 
grade,  however,  at  the  crossing  Is  level  and 
is  of  T-rall  construction.  The  view  at  the 
Intersection  of  the  streets  is  clear  and  un- 
obstructed, and  is  stated  in  the  testimony 
as  "made  up  of  fields  and  open  country." 

On  the  evening  of  the  accident  the  plain- 


tiff was  dtiving  his  team  ot  horses  to  a 
wagon  loaded  With  grain,  easterly  on  O'Don- 
nell street,  and  had  to  cross  Flfteentta  street 
to  reach  his  home  on  Sixteenth  street  There 
were  two  tracks  of  the  appellee  on  Fifteenth 
street,  one  described  as  north-bound,  and 
the  other  south-bound,  and  to  the  west  of 
these  were  the  tracks  of  the  Canton  Rail- 
road, upon  the  same  street  What  occurred 
when  the  plaintiff  reached  the  crossing  be 
states  as  follows: 

"It  was  August  17th.  I  passed  there  at  10 
or  16  minutes  past  8  o'clock.  I  had  been  driv- 
ing my  grain  team  from  the  west  to  the  east  up 
tbe  bill.  It  is  up  the  hill  from  west  to  east, 
that  is,  at  Fifteenth  street,  and  when  I  came 
to  the  crossing  I  started  to  move  with  the  borsps 
the  crossing.  Of  course,  I  was  going  very 
slow  going  up  the  hill,  and  when  I  started  to 
cross  the  crossing  I  saw  the  car  was  very  far 
off  on  the  other  side,  and  there  were  people 
standing  waiting  for  the  car,  and  there  was  a 
man  and  a  woman,  and  I  saw  them  keeping  the 
child  to  make  ready  for  the  car,  and  when  I 
bad  crossed  the  crossing  already— my  horses 
were  over  on  the  other  side,  and  they  were 
crossing  the  two  tracks — th«a  came  and  struck 
in  the  middle  of  the  wagon  on  the  front  wheel, 
I  can't  remember  which,  and  after  that  I  can't 
remember  what  happened,  because  I  couldn't 
see.;' 

He  testified  further  there  were  lights  bom- 
ing  at  the  crossing,  and  it  was  very  Ugbt 
there,  that  when  he  first  saw  tbe  car  it  was 
very  far  away,  but  when  he  got  to  tbe  first 
track  It  was  not  so  far  away,  but  It  was  run- 
ning very  fast,  and  he  then  drove  upon  the 
track,  and,  as  he  saw  people  there  waltius 
for  the  car,  he  tbonght  it  would  stop,  and 
he  did  not  afterwards  notice  the  car  until  he 
was  struck.  He  also  said.  In  answer  to  the 
following  question,  upon  cross-examination: 

"Q.  Where  was  tbe  last  place  you  stopped 
your  team  before  going  on  the  railroad  track? 
A.  I  didn't  stop ;   I  was  going  slow." 

He  also  testified  that  he  saw  the  car  be- 
fore he  attempted  to  cross,  and  there  were 
Ughts  both  at  the  crossing  and  on  the  elec- 
tric car. 

There  was  testimony  to  the  effect  that 
there  was  a  waiting  statiim  at  the  crossing 
and  a  blue  light  burning  below  the  crossing:, 
which  meant  that  the  car  should  "slack  up," 
or  slow  down,  at  the  crossing,  but  this  car 
Increased  its  speed  as  it  approached  the 
crossing.  There  were  several  persons  wait- 
ing to  lx)ard  the  car,  but,  instead  of  stopping, 
it  passed  beyond  tJie  station,  and  did  not 
stop.  There  was  no  evidence  as  to  the  speed 
of  the  car,  except  that  it  was  running  very 
fast  and  rapidly,  and  did  not  slack  up  as  It 
approached  the  crossing. 

Mrs.  Schnagel,  who  was  waiting  at  the 
time  of  the  accident  to  board  the  car,  testi- 
fied that  she  heard  the  crash  at  O'Donnell 
and  Fifteenth  streets,  and  the  car  did  not 
slow  down  as  it  approached  the  crossing. 
She  did  not  hear  the  wagon  as  It  approached 
the  crossing,  nor  did  she  hear  tbe  motorman 
ring  the  bell. 

The  witness  Finch  testified  upon  crosB-ez- 
amination  as  follows: 
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"Q.  Ton  say  yon  saw  Mr.  Westennan  first 
as  he  passed  70U  with  his  team  aboat  60  feet 
from  the  crosaing?  A.  Yes.  Q.  And  at  the 
aame  time  the  car  was  coming  along  at  the 
track?  Can  yon  tell  us  how  far  away  the  car 
was  then?  A.  The  car  was  at  least  three  times 
the  lenfith  of  the  car  from  the  crossing.  Q. 
Three  times  the  car  length?  A.  Yes.  Q.  Away 
from  the  crossing?  A.  Away  from  the  siijial 
light.  Q.  How  far  is  the  signal  light  away 
from  the  crossing?  A.  The  length  of  this  court- 
room. Q.  As  a  matter  of  fact,  isn't  it  farther 
than  that?  It  is  a  right  good  distance  before 
you  get  to  the  crossing,  isn't  it?  A.  It  is  about 
15  or  20  feet.  Q.  ^lr.  Westerman  kept  going 
and  the  car  kept  going  until  the  collision  occur- 
red? A.  Yes.  Q.  And  then  you  ran  up  and 
rendered  what  assistance  you  could?    A.  Yes." 

The  witness  Schnagel,  who  saw  the  ac- 
cident, testified  that  he  saw  the  wagon  com- 
ing ap  the  street  with  the  plaintiff  In  it,  and 
the  car  was  then  In  sight  It  was  then  abont 
200  or  300  feet  away,  and  the  wagon  was 
then  close  to  the  track,  and  while  It  attempt- 
ed to  cross  the  track  was  stmck  by  the  car. 
The  lights  of  the  car  were  bnming,  and 
there  were  a  number  of  lights  around  the 
'waiting  room. 

Upon  this  state  of  facts,  and  upon  the  well- 
settled  law  applicable  to  this  kind  of  case, 
we  think  the  court  below  properly  withdrew 
the  case  from  the  consideration  of  the  Jury. 

[3]  The  failure  of  the  defendant  to  ring 
the  bell  as  the  car  approached  the  crossing  is 
Immaterial  in  this  case,  because  the  plaintiff 
saw  and  heard  the  approaching  car  in  time 
not  to  have  gone  upon  the  track  and  the 
ringing  of  the  bell  would  have  added  nothing 
to  this  admonition.  Bacon  r.  B.  &  O.  R.  R., 
68  Md.  482 ;  P.  &  B.  C.  O.  T.  Holden,  03  Md. 
417,  49  Atl.  626;  GUck  v.  O.  &  W.  Elec  Ry. 
Co.,  124  Md.  308,  02  Atl.  778. 

[4]  While  there  waS  evidence  that' the  car 
■wtM  running  very  rapidly,  there  was  no  evi- 
dence to  show  that  the  speed  was  either  ex- 
cessive or  dangerous  la  the  locality  where  the 
car  was  being  operated. 

In  Sparr  v.  United  Rys.  Co.,  114  Md.  320, 
79  Atl.  686,  it  is  said : 

"The  appellant  relies  upon  the  class  of  cas- 
es to  which  the  recent  cases  of  United  Rys.  & 
Electric  Co.  v.  "Ward,  113  Md.  649  [77  Atl. 
6937,  and  U.  B.  &  E.  Co.  v.  Watkins,  102  Md. 
267  [62  Ati.  284],  belong.  But,  as  has  been  fre- 
quently stated  by  this  court,  those  cases  have 
no  application  to  accidents  occurring .  in  the 
open  country,  where  cars  are  known  and  per- 
mitted to  ran  at  a  much  greater  speed  than  is 
permissible  on  the  crowded  thoroughfares  of  a 
city,  where  those  in  charge  are  not  required 
to  reduce  the  speed  of  the  car  as  tliey  ap- 
proach a  road  crossing,  and  where  more  cau- 
tion is  therefore  demanded  of  persons  in  cross- 
ing the  tracks." 

[S]  The  third  and  fourth  grounds  relied 
upon  by  the  appellant  to  establish  actionable 
negligence  upon  the  part  of  the  appellee,  we 
think,  are  without  merit,  under  the  facts  of 
this  case.  There  is  no  rule  of  law  which  re< 
quires  a  street  railway  company  to  stop  its 
cars  at  aU  points  yijfoa  signal  to  take  on  pas- 
sengers. 


In  WlncheU  v.  St.  Paul  City  Ry.  Co.,  86 
Minn.  445,  90  N.  W.  lOSO,  the  Supreme  Court 
of  Minnesota,  In  dealing  with  a  similar  <iues- 
tion,  said: 

"We  are  not  aware  of  any  rule  •  •  •  mak- 
ing it  the  absolute  duty  of  a  street  car  com- 
pany to  stop  its  cars  upon  the  signal  of  a  per- 
son wishing  to  take  passage  thereon.  It  is 
usual  and  customary,  no  doubt,  to  do  so,  but  it 
cannot  be  said  to  be  an  absolute  duty.  It  is  a 
matter  of  common  knowledge  that  frequently, 
where  cars  are  already  overloaded  with  passen- 
gers, the  motorman  takes  no  notice  of  persons 
signaling  an  intention  or  desire  to  take  passage, 
and  passes  them  'without  any  effort  to  come  to 
a  stop."  Maxey  v.  Metropolitan  St.  By.  Co., 
95  Mo.  App.  303,  68  S.  W.  1063;  Fenton  v. 
Second,  126  N.  Y.  626.  26  N.  E.  967;  Hayes  v. 
United  Ry.,  124  Md.  687,  93  AU.  226. 

[6]  But,  admitting  that  the  defendant  mo- 
torman was  negligent  in  failing  to  slow  down 
the  car  upon  approaching  the  crossing  as 
indicated  by  the  green  or  blue  light,  we  think 
the  evidence  shows  that  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  ac- 
cident, and  there  can  be  no  recovery. 

In  Heylng  ▼.  Rya  Co.,  100  Md.  281,  69  Atl. 
667,  we  said! 

"If  the  plaintiff  was  guilty  of  contributory 
negligence,  the  question  of  negligence  vel  non 
on  the  part  of  the  defendant  becomes  Immate- 
rial; for,  if  there  was  no  negligence  on  its 
part,  there  can  be  no  recovery,  and,  if  there  was, 
the  same  result  would  follow  because  of  the 
plaintiff's  contributory  negligence." 

In  McNab  V.  United  Rys.  Co.,  94  Md.  719, 
61  Atl.  421,  the  court  said: 

"No  matter  how  negligent  the  company's  serv- 
ants may  have  been  in  failing  to  give  signals  or 
warnings  of  the  approach  of  the  car  to  the  cross- 
ing, Mrs.  McNab,  after  she  saw  the  danger  of 
leaving  a  place  of  safety  and  of  attempting  to 
cross  directly  in  front  of  the  rapidly  moving 
car,  was,  when  she  drove  forward,  equally  guilty 
of  negligence  which  immediately  contributed  to 
the  infliction  of  the  injury  which  she  sustained, 
and  that  contributory  negligence  is  a  bar  to  a 
recovery  on  her  part. 

In  Meidling  t.  United  Rys.  Co.,  97  Md.  75, 
54  AtL  612,  a  somewhat  similar  case,  we 
held  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  said: 

"Here,  as  in  McNab's  Case,  we  have  an  elec- 
tric railway  running  through  the  open  country 
with  a  T-rail  construction.  It  is  evident  from 
all  the  evidence  that  we  have  here,  as  tliere,  a 
rapidly  approaching  car.  in  the  sight  of  the 
traveler,  who,  in  spite  of  the  fact  that  he  saw 
it,  drove  leisurely  on  the  track  and  was  run 
over  and  killed." 

The  cases  of  Hatcher  v.  McDermott,  103 
Md.  78,  63  Atl.  214,  United  Rys.  v.  Durham, 
117  Md.  102,  83  Atl.  154,  GUck  v.  0.  &  W. 
E.  R.  Co.,  124  Md.  308,  92  Atl.  778,  and  the 
cases  cited  therein,  are  to  the  same  effect. 

We  find  nothing  in  the  facts  of  the  present 
case  to  take  it  out  of  the  rules  of  law  applied 
and  established  by  the  cases  cited,  and,  as 
the  plaintiff's  negligence  was  the  last  and 
final  negligent  act,  the  Judgment  of  the  court 
below  'Will  be  affirmed. 

Judgment  affirmed,  with  costs, 
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STENGEL  V.  STENGEL.     (No.  40/68.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  26, 
1915.) 

(Byllabtu  by  the  Court.) 

1.  Dbfositionb  <g=»24— Formqn  Witkbsses— 
COUUISSION— Pbockedinos. 

A  commission  to  take  the  depositions  of 
foreign  witnesses  de  bene  esse  is  a  statutory  pro- 
ceeding substituted  for  letters  rogatory. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §  .S5;   Dec.  Dig.  <3=24.] 

2.  Depositions  ^=s>25 — Foeeiqn  Witnesses— 
Letters.  Rooatoby— Compliance — Comitt. 

Letters  rogatory  request  a  foreign  court  to 
take  the  depositions  of  witnesses  residing  with- 
in its  jurisdiction  and  transmit  them  to  the 
gturt  making  the  request.  Compliance  rests  en- 
rely  on  comity. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  i  36;  Dec.  Dig.  <8=>25. 

For  other  definitions,  see.  Words  and  Phrases, 
First  Scries,  Letters  Rogatory.] 

3.  Depositions   ^=>25 — Lettebb  Rogatoey— 
lasuAHCE  — Right— Adequacy  of  Commis- 

BION. 

lietters  rogatory  may  only  b«  issued  where 
testimony  cannot  otherwise  be  obtained  in  a 
foreign  jurisdiction,  but  in  order  to  obtain  them 
it  must  be  shown  that  a  commission  is  not  ade- 
quate, preferably  by  the  issuance  of  such  com- 
mission and  its  return,  showing  the  impossibili- 
ty, after  proper  efforts,  ot  obtaining  the  desired 
testinLony  thereunder. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  i  36;  Dec  Dig.  <3=»25.] 

4.  Depositions  «=>32- —  Commission- Noticb 
-Stipulation. 

The  different  methods  of  taking  depositions 
of  foreign  witnesses  be  bene  esse  pointed  out 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  S  41 ;   Dec.  Dig.  <3=»32.] 

Proceedings  between  Hattle  Oxley  Stengel 
and  George  F.  Stengel.  On  application  for 
a  commission  and  letters  rogatory  to  take 
depositions  of  foreign  witnesses  de  bene  esse. 
Application  granted. 

Maximilian  M.  Stallman,  of  Newark,  for 
petitioner.  Lintott,  Kahrs  &  Young,  of  New- 
ark, for  defendant 

WALKER,  Ch.  In  this  case  both  parties 
desire  to  take  the  deiMtsltions  de  bene  esse 
of  witnesses  residing  in  the  city  of  Phila- 
delphia In  the  state  of  Pennsylvania.  Our 
evidence  act  provides,  inter  aUa  (Comp.  Stat 
p.  2231,  I  36),  that  If  a  material  witness  in 
any  action  of  a  civil  nature  pending  in  any 
of  the  courts  of  this  state  resides  out  of  this 
State,  it  shall  be  lawful  for  the  court,  on 
proof  to  its  satisfaction,  and  on  such  terms 
as  the  court  may  direct,  to  Issue,  under  the 
seal  of  the  court,  a  commission  to  such  per- 
son as  the  court  may  think  fit,  authorizing 
such  person  to  examine  de  bene  esse  the  wit- 
ness on  oath  or  affirmation.  Then  follows 
sections  making  provision  that  the  names  of 
the  witnesses  to  be  examined  shall  be  insert- 
ed in  the  cpmmisslon,  and  that  Interrogato- 
ries Shall  be  drawn  and  signed  by  the  par- 
ties or  counsel  to  be  approved  by  the  court 


and  annexed  to  the  commlSBion;  that  ap- 
plication for  such  commission  shall  be  made 
on  notice,  with  service,  of  a  copy  of  Inter- 
rogatories Intended  to  be  annexed;  that  the 
commission  may  be  Issued  by  consent  of  the 
parties,  with  interrogatories  approved.  And 
In  section  45  it  is  provided  that,  Instead  of 
taking  testimony  by  commission,  the  same 
may  be  taken  before  a  commissioner  especial- 
ly appointed  by  the  court  In  which  the  ac- 
tion is  pending,  or  before  certain  officers 
named,  provided  that  notice  of  the  time  and 
place  of  such  examination,  and  the  names 
of  the.  witnesses  to  be  examined  shall  be 
given  to  the  adverse  party,  his  attorney  or 
solicitor,  that  he  may  be  present  and  put 
interrogatories  If  he  shall  see  fit,  which  no- 
tice shall  allow  certain  time  for  attendance 
after  service  of  the  notice. 

The  parties  to  this  suit  seek  to  take  the 
testimony  de  bene  esse  by  consent,  and  have 
sent  a  stipulation  to  the  clerk's  office  nam- 
ing the  witnesses  and  a  commissioner  at 
Plladelphla,  Pa.  The  stipulation  provides 
that  the  testimony  be  taken  "upon  a  com- 
mission and  letters  rogatory  Issued  out  of 
this  court."  Annexed  to  the  stipulation  are 
letters  rogatory  directed  to  the  judges  of 
the  court  of  common  pleas  of  the  city  and 
county  of  Philadelphia,  In  the  usual  form  of 
such  documents,  requesting  that'  court  by 
Its  proper  and  usual  process  to  cause  such 
witness  or  witnesses  as  shall  be  named  or 
pointed  out  by  the  parties  to  come  bef<M« 
that  court  or  some  competent  person  by  it 
for  that  purpose  to  be  appointed  and  author- 
ized, at  a  precise  time  and  place,  and  there 
to  answer  on  their  oaths  or  affirmations  as 
they  may  be  examlne'd  on  behalf  of  such 
parties,  etc.,  offering  to  do  the  same  for  that 
court  when  required.  Also  annexed  to  the 
stipulation  Is  a  form  of  commission  ad- 
dressed to  the  commissioner  agreed  upon  by 
the  parties,  reciting  that  this  court  has  ap- 
pointed him,  and  giving  him  full  power  and 
authority  to  examine  certain  witnesses  nam- 
ed, etc.  No  order  has  been  presented  to  the 
court  for  the  issuance  either  of  letters  roga- 
tory or  a  commission  or  for  the  aiq)eintment 
of  a  commissioner  to  take  the  depositions. 
Nor  are  any  Interrogatories  annexed  to  the 
commission  or  letters.  The  request  for  the 
Issuance  of  both  the  letters  and  commission 
must  be  denied. 

One  way  to  take  depositions  de  bene  esse 
out  of  the  state  without  an  appointment  of 
commissioner  is  before  ciertaln  officers  nam- 
ed, upon  notice  as  required  by  section  45  of 
the  evidence  act,  supra.  If  depositions  are 
desired  to  be  taken  under  that  section  on 
notice  before  any  one  save  the  officers  nam- 
ed, it  must  be  before  a  commissioner  ap- 
pointed by  the  court  Another  way  to  take 
such  depositions  de  bene  esse  out  of  the 
state  Is  to  stipulate  that  they  may  be  so 
taken  without  an  order  of  the  court,  such 
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stipulation  to  state  tlie  name  and  residence 
of  the  witness  whose  testimony  Is  to  be 
taken,  the  time  and  place  when  and  where 
and  the  officer  who  It  wonld  have  been  lawt 
fnl  for  the  conrt  to  designate  In  a  commis- 
sion Issned  upon  application,  as  provided  for 
In  section  57  of  the  evidence  act. 

[1-4]  A  commission  to  take  tlie  depositions 
of  foreign  witnesses  de  bene  ease  is  a  stata- 
tory  proceeding  siil>stltuted  for  letters  roga- 
tory. Our  statute  makes  no  mention  of  such 
letters. 

What  'letters  rogatorr"  and  their  charac- 
teristics are  Is  stated  in  13  Cyc.  at  page  892, 
as  foUows: 

"Letters  rogatory  are  letters  or  a  formal 
eommanioEttlon  containing  a  request  b^  a  court 
in  which  an  action  is  pending  of  a  foreign  court 
or  tribunal  that  the  teatimony  of  a  witness  re- 
siding within  its  jurisdiction  may  be  formally 
talten  under  its  direction  and  transmitted  to  the 
court  making  the  request.  At  an  early  period 
this  process  was  in  use  between  the  states  of 
the  Union.  The  procurement  of  depositions  in 
this  manner  rests  entirely  on  comity.  This  mode 
of  obtaining  testimony  should  be  resorted  to  only 
where  a  commission  cannot  be  executed  or  would 
l>e  inadequate,  and  not  where  it  would  be  ob- 
jectionable because  removing  the  investigation 
from  the  control  of  the  domestic  court,  and  from 
the  operation  of  the  rules  of  evidence  prevailing 
therem." 

Another  Incident  to  taking  depositions  up- 
on commission  or  letters  rogatory  is  that 
Interrogatories  must  be  annexed  and  ap- 
proved by  the  court  There  are  no  interroga- 
tories annexed  to  the  papers  before  me. 

The  court  to  which  letters  rogatory  were 
addressed  in  Doubt  v.  Pittsburg,  etc.,  B.  Co., 
19  Pa.  Co.  C5t  R.  178,  declined  to  take  the 
depositions  of  the  witnesses  therein  named 
because  the  letters  were  not  accompanied 
by  interrogatories,  and,  on  the  contrary,  con- 
tained a  reiinest  that  the  depositions  be  taken 
viva  voce.  Depositions  de  bene  esse  out  of 
the  state  can  only  be  obtained,  without  writ- 
ten interrogatories  submitted,  by  giving 
notice  under  section  45  or  by  stipulation 
nnder  section  67,  supra.  As  to  commissions 
and  the  proceedings  to  obtain  their  Issueoice, 
and  also  the  forms  of  commsslons  and  letters 
rogatory,  see  Dickinson's  Ch.  Prec  (Rev.  Ed,) 
pp.  145-158. 

By  section  58  by  our  evidence  act,  In  case 
a  commission  be  issned  out  of  any  court  of 
the  United  States  or  any  state  or  territory, 
directed  to  any  person  in  this  state  author- 
izing him  to  examine  or  take  the  depositions 
of  witnesses  named  in  such  commission,  and 
the  persons  to  be  examined  shall  refuse  to 
attend  and  give  testimony,  any  Justice  of  the 
Supreme  Court  of  this  state  may  make  an 
order  awarding  process  of  subpoena  out  of 
that  court  for  such  witnesses  to  appear  and 
testify  before  such  commissioner.  Doubtless 
Pennsylvania  has  a  similar  statute,  and,  no 
doubt,  the  depositions  of  the  witnesses  de- 
aired  to  be  examined  by  the  parties  may  thus 
he  comi>elled   nnder  a  commission,   without 


recourse  to  letters  rogatory.  But,  If  the  com- 
mission cannot  be  executed,  then  letters  roga- 
tory may  be  appUed  for. 

It  would  therefore  seem  to  be  unnecessary 
for  this  court,  at  least  at  this  tiine,  to  re- 
quest the  court  of  common  pleas  of  Philadel- 
phia, Pa.,  to  comt)el  the  giving  of  testimony 
in  this  case,  as  It  can  doubtless  be  obtained' 
by  the  ordinary  methods  employed  under  a 
commission. 

An  order  will  be  made  for  the  appointment 
of  a  <;ommis8loner  to  take  depositions  de  bene 
esse  under  a  commission  in  this  case  on  the 
stipulation  already  made,  if  requested,  pro- 
vided Interrogatories  are  submitted  for  the 
approval  of  the  court  according  to  the  statut 
and  established  practice. 

In  Gross  v.  Pahner  (C.  C.)  105  Fed.  833,  it 
was  held  that  letters  rogatory  may  be  Issued 
where  testimony  cannot  otherwise  be  otv 
talned  in  a  foreign  Jurisdiction,  but  it  must 
be  shown  that  a  commission  is  not  adequate, 
preferably  by  the  Issuance  of  such  commis- 
sion and  its  return,  showing  the  impossibility, 
after  proper  efforts,  of  obtaining  the  desired 
testimony  thereunder. 


WALSBB  et  al.  v.  CHAMBE>BS  et  al. 
(No.  39/87.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  9, 
1915.) 

(BvUatut  ly  the  Oowrt.) 

Wnxs  «=»499— CoNBTKucnoN— "OoTJsrN." 

A. bequest  "to  my  consini"  heli  to  mean 
first  cousins  only. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent. 
Dig.  §  1067;   D«c.  Dig.  <8=»499. 

For  other  dermitions,  see  Words  and  Phrases, 
Second  Series,  Cousin.] 

Bill  by  Matilda  H.  Walker  and  others,  ex- 
ecutors of  Mary  A.  Walker,  deceased,  against 
Mary  Chambers  and  others,  for  construction 
of  a  wllL    Decision  according  to  opinion. 

J.  Clarence  Conover,  of  Freehold,  for  com- 
plainants. Samuel  A.  Season  and  Harlan 
Besson,  both  of  Hoboken,  and  EL  K.  Oaston, 
of  Somerville,  for  defendants. 

BAOKE3S,  V.  C.  Mary  A.  Walker,  deceas- 
ed, left  a  wUl  giving  her  estate  to  instltu^ 
tlons,  friends,  and  relatives.  It  contains  20 
items  of  disposition  of  specific  property  or 
money  of  stated  sums.    The  last  Item  reads: 

"I  give,  devise  and  bequeath  the  remainder 
of  my  personal  property  to  my  cousins  mention- 
ed in  this  wilL" 

Ten  first  cousins  and  seven  second  cousins 
are  mentioned.  The  second  cousins  contend 
that  they  are  entitled  to  participate  as  "cous- 
ins," and  the  question  which  the  executor? 
are  unable  to  solve  with  security  to  them- 
selves is  whether  the  residue  of  the  personal 
pi-operty  should  be  divided  into  10  or  17 
parts.  They  ask  for  advice  and  instructions. 
Now,  who  was  meant  by  "cousins"? 
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Hawkins  says: 

"A  gift  to  'cousinB*  prima  fftcie  means  only 
flnt  cousins."  Hawkuis  on  Wills  (2d  Sd., 
Sang.)  116. 

Jarman  lays  down  tbe  eame  rule.  6th  E<d., 
p.  162. 

In  Stevenson  r.  Abingdon,  81  Bear.  305  (64 
Eng.  Beprint,  1156),  It  was  said  by  the  Mas- 
ter of  the  Rolls: 

"Prima  facie  the  word  'contdn'  means  first 
consin,  and  not  a  first  consin  once  or  more  times 
removed ;  still  less  does  It  mean  a  second  or 
third  cousin,  which  might  go  on  indefinitely." 

Oxford  Dictionary  defines  "cousin"  to  be: 
"2.  Spec.  The  son  or  daughter  of  [one's]  uncle 

or  aunt;    own,  first,  or  fall  oousln,  coosin-ger- 

mam  (the  strict  modem  sense)." 

The  deflnltion  given  by  Webster  is: 

"2.  Spedt  The  son  or  daughter  of  one's  uncle 

or  aunt  (called  more  full?  own,  first,  or  full, 

cousin,  or  coasin-german). 

The  Century  Dictionary,  vol.  2,  gives  it: 
"Specifically,  in  modem  usage :  2.  The  son  or 
daugliter  of  an  uncle  or  an  aunt,  or  one  related 
by  descent  in  a  diverging  line  from  a  known 
common  ancestor." 

In  its  usual  and  ordinary  acceptation  the 
term  "cousin"  does  not  connote  second  or 
third  cousin,  and  in  common  parlance  and 
daily  intercourse  it  is  generally  understood 
to  relate  to  a  child  of  an  uncle  or  aunt,  first 
cousin,  and,  without  anything  else  to  guide 
us,  it  is  to  be  assumed  that  the  testatrix 
used  it  in  the  popular  sense,  and  so  it  was 
held  by  Lord  Chancellor  Cranworth  in  Stod- 
dard V.  Nelson,  2  Be  O.  M.  &  O.  68  (43  Erng. 
Reprint,  1156),  In  construing  a  bequest  to  the 
testator's  cousins  who  should  be  living  at  his 
decease. 

"I  have  come  to  the  conclusion  that  it  means 
first  cousins  only,"  he  says;  "I  think  that,  if  a 
testator  says  no  more  than  that  be  gives  to 
'oousios,'  he  must  be  taken  to  mean  first  cous- 
ins. That  will  be  a  practical  construction,  and 
one  by  which  the  parties  entitled  will  be  easily 
ascertained;  it  coincides  too  with  ordinary  ex- 
perience, for,  when  a  person  speaks  of  cousins, 
be  generally  means  first  cousin,  the  children  of 
an  uncle  or  aunt ;  and  I  think  that  in  the  pres- 
ent case,  there  being  first  cousins,  this  is  tbe 
proper  construction  to  adopt." 

In  Burbey  v.  Burbey,  9  Jurist,  96,  the  tes- 
tator made  money  bequests  to  six  cousins,  the 
sums  to  be  in  addition  to  what  they  would 
otherwise  take  under  the  statute  of  distribu- 
tion equally  with  the  testator's  cousins,  tbe 
Carters,  in  Kew  Brunswick,  or  elsewhere  (one 
of  whom  was  a  first  cousin  and  the  other  a 
fixst  cousin  once  removed).  The  residue  of 
Ills  property  the  testator  gave  and  bequeathed 
unto  all  of  his  cousins  in  all  respects.  Vice 
Chancellor  Stuart  held  that  first  cousins 
only  were  entitled  to  the  property. 

There  is  absolutely  nothing  in  the  context 
of  the  will  indicating  an  intention  of  the  tes- 
tatrix that  those  of  the  second  generation 
were  to  participate  in  the  class  of  coosina 
Some  of  the  first  cousins  to  whom  qpedflc 
property  or  money  was  bequeathed  are  refer- 
red to  as  cousins,  while  six  of  the  second 


cousins  are  simply  designated  as  diUdren  of 
persons  who  stood  in  the  relation  of  couaina; 
If  anything  is  to  t>e  gathered  from  this,  it  is 
the  Impression  tiiat  the  class  tbe  testatrix 
had  in  mind  was  the  one  formed  by  first 
cousins.  Caldecott  ▼.  Harrison,  9  Sim.  457 
(59  Bng.  Reprint,  435).  The  complainants 
will  be  advised  to  make  disposition  among 
the  first  cousins. 

Other  questions  of  constmctton  raised  by 
the  bill  were  settled  by  counsel  at  the  bear- 
ing. 


WINTER  v.  ATKINSON-FRIZBUUB  CX). 

(No.  74.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 

(ByTUthu*  &v  the  Court.) 

Master  awd  Servant  «=»250%,  New,  vol  16 
Key-Na  Series— In  just  to  Sbbvant— Wobk- 
uen's  Coufensahon  Aop— Fimdino — Evi- 

DENOE. 

A  finding  by  tbe  common  pleas  in  a  work- 
men's compensation  case  that  an  employe's 
death  resulted  from  an  accident  arising  out  of 
and  in  tbe  course  of  his  employment  will  not  be 
reversed  if  there  was  evidence  to  support  it. 

Am)eal  from  Supreme  Court 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Winifred  Winter,  to  obtain 
compensation  for  the  death  of  a  workman, 
opposed  by  the  Atkinson-Frlzelle  Company, 
the  employer.  A  judgmoit  of  the  oommoa 
pleas,  awarding  compensation,  was  affirmed  . 
by  the  Supreme  Ciourt,  and  the  em{doyer  ap- 
peals.   Affirmed. 

13ie  judgment  of  the  pleas  was  afiSrmed 
by  tbe  Supreme  Court  in  which  the  following 
opinion  was  filed : 

"Per  Curiam.  Tbe  trial  court  found  that  the 
deceased  came  to  his  death  as  the  result  of  an 
accident  arising  out  of  and  in  the  course  of  his 
employment.  The  only  question  is  whether  this 
finding  is  justified  by  tiie  evidence,  and  we  tlkink 
that  it  was.  There  were  two  accidents  or  oc- 
currences; one  in  October  when  deceased  fell 
into  an  excavation  and  sustained  bruises  of  the 
cheat  and  rilie,  the  second,  in  November,  when 
be  fell  dead  while  d(»ng  some  heavy  lifting. 
Both  were  in  the  course  of  regular  employment. 
After  tbe  first  accident  he  was  examined  by  the 
employer's  doctor,  who  found  heart  irregularity 
and  aneurism  of  the  aorta.  The  trial  judge  was 
inclined  to  the  view  that  the  accident  in  Octo- 
ber produced  a  condition  that  brought  on  de- 
cedent's death  under  tbe  strain  of  Noveml>e^ 
though  he  held  that  it  could  reasonably  be  found 
that  the  strain  of  Noveml>er  in  his  diseased 
condition  was  the  cause  of  death.  The  latter 
theory  is  sufficient  for  our  purposes,  and  bringa 
the  case  directly  in  line  with  Vo<Nrbee8  v.  Smith 
Schoonmaker  Co.,  86  N.  J.  Law,  500,  92  AtL 
280.  We,  Uierefore,  find  it  unnecessary  to  ex- 
amine into  the  other  alternative  suggested  by 
the  trial  judge,  viz.,  that  the  October  accident 
pnxluced  a  condition  which  caused  him  to  suc- 
cumb under  the  after  strain. 

"The  judgment  will  be  affirmed." 

M.  Casewell  Heine,  of  Newark,  for  ai^ 
pellant  Ziegener  &  Lane,  of  Jersey  Caty, 
for  appellee. 
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PER  cnsiAH.  Judge  a?ennant  In  the 
ideas,  after  an  exhaustive  review  of  the 
EingUah  cases  applicable  to  the  proceeding 
before  lilm  regarded  ss  one  In  which  the  de- 
cedent's death  resulted  solely  from  a  strain 
Incurred  in  the  course  of  his  employment  on 
IS'ovember  18th,  found  from  the  testimony 
that  such  was  the  fact.  This  is  the  only 
conclusion  that  can  be  drawn  from  his  opin- 
icm  as  a  whole,  although  the  finding  Is  not 
stated  as  such  in  so  many  words. 

The  Supreme  Court's  reference  to  this  state 
of  facts  as  a  theory  is  somewhat  mislead- 
ing; it  was  so  treated  in  the  opinion  of 
Judge  Tennant  In  his  discussion  of  the  rule 
of  law  applicable  to  such  facts,  but  in  mak- 
ing his  determination  he  treated  It  as  a  find- 
ing, and  described  it  as  "a  deduction  or  in- 
ference reasonably  gathered  from  all  the 
facts  of  the  case."  With  the  correction  of 
this  mere  slip  in  the  per  curiam  of  the  Su- 
preme Court,  the  judgment  of  that  court  is 
affirmed,  for  the  reasons  therein  given. 


SADUBR  V.  BAMAFF  et  aL     (Na  40/288.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  2S, 
1916.) 

1.  PbaudtjI/ENT  Contetanots  ®=»86— S«cord 
mobtoaob— cokbidkhation. 

Where  a  chattel  mortgage  was  made  in 
good  faith  for  cash  actually  loaned,  a  second 
mortgage  as  a  substitute  for  the  first,  necessitat- 
ed by  reason  of  the  mortgagor's  removal  to  an- 
other county,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ${  219,  220;  Dec  Dig. 
«=386.] 

2.  Chattei.  Mobioaqks  <S=>63  —  Valimtt — 
Affidavit. 

Where  a  chattel  mortgage  was  executed  as 
•  substitute  for  the  original  mortgage,  made 
necessary  because  of  the  mortgagor's  removal 
to  another  county,  the  affidavit  of  the  mortgagee, 
stating  that  the  consideration  was  $800  in  cash, 
loaned  by  the  mortgagee  to  the  mortgagor,  and 
averring  the  same  date  and  maturity  as  that  in 
the  aifidavit  of  the  original  mortguce,  but  dif- 
ferently stating  the  interest,  is  sumcient ;  for, 
the  statute  not  requiring  more  than  that  the 
consideration  be  stated,  the  affidavit  need  not 
state  the  renewal. 

[Eid.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent.  Dig.  $|  125-135;  Dec.  Dig.  <&=» 
63.] 

BUI  by  Howard  S.  Sadler  against  Qeorge 
Banaff  and  others  to  set  aside  a  chattel  mort- 
gage.    BUI  dismissed. 

Ott  &  Carr,  of  Camden,  for  complainant. 
Marter  &  Rose,  of  Camden,  for  defendants. 

IiBAMINO,  T.  Oi  GcHnplainant  is  a  Judg- 
ment creditor  of  defendant  George  Banaff 
and  has  levied  an  execution  on  certain  farm- 
ing Implements  and  farm  stock  owned  by  the 
Judgment  debtor.  By  this  suit  complainant 
seeks  to  set  aside  a  certain  chattel  mortgage 
which,  tf  valid.  Is  a  prior  lien  to  the  lien  of 
complainant's  execution. 

The   diattel  mortgage   is   ChaUenged    by 


complaisant  as  fraudulent,  and  is  also  chal- 
lenged under  the  claim  that  the  affidavit  of 
consideration,  annexed  to  the  mortgage,  is 
insufficient 

I  am  satisfied  that  the  mortgage  was  ex- 
ecuted in  good  faith  to  secure  the  indebted- 
ness which  it  purports  to  secure,  and  also 
that  the  affidavit  Is  sufficient  to  answer  the 
reqniremaits  of  our  statute. 

I  find  the  following  facts: 

[1]  Defendant  George  BanafT,  a  farmer, 
borrowed  money  from  defendant  Fred 
Wuensch  at  various  times,  beginning  May  10, 
1912,  and  ending  July  13,  1914.  During  that 
period  seven  cash  loans  were  made  on  dates 
and  in  amounts  clearly  established  by  the 
evidence,  the  aggr^ate  amount  of  these  loans 
b^ng  $826.  No  part  of  the  principal  of  these 
loans  has  been  paid.  September  30,  1914,  a 
chattel  mortgage  was  made  by  defendant 
George  BanatF  and  his  wife  to  defendant 
Wuensch  to  secure  the  payment  of  $800  of 
the  money  so  borrowed.  The  mortgage  was 
promptly  recorded  In  Camden  couhty,  in 
which  county  the  mortgaged  chattels  were  at 
that  time.  The  consideration  of  the  mort- 
gage was  stated  in  the  affidavit  of  the  mort- 
gagee, annexed  to  the  mortgage,  as  foUows: 
"Eight  hundred  doUars  in  cash  loaned  by  the 
mortgagee  to  the  mortgagors,  and  that  there 
is  due  on  said  mortgage  the  sum  of  eight  hun- 
dred doUars,  besides  lawful  interest  thereon 
from  the  30th  day  of  September,  1914." 

January  25, 1915,  the  mortgagor  moved  to  a 
farm  in  Gloucester  county  and  took  the  mort- 
gaged chattels  to  that  farm.  February  10, 
1915,  a  new  chattel  mortgage,  covering  the 
same  chattels,  was  executed  by  the  same 
mortgagors  to  the  same  mortgagee,  and  the 
old  mortgage  was  thereupon  surrendered  and 
canceled  of  record  and  the  new  mortgage  re- 
corded in  Gloucester  county.  The  new  mort- 
gage is  for  the  same  amount  and  is  on  the 
same  chattels  and  is  made  to  mature  on  the 
date  the  old  mortgage  would  have  matured 
had  it  not  been  canceled.  The  affidavit  of 
consideration  annexed  to  the  new  mortgage 
Is  in  exactly  the  same  language  as  the  old 
one,  except  as  to  the  date  from  which  inter- 
est is  due. 

As  I  find  as  a  fact  that  these  mortgages 
were  made  in  good  faith,  and  were  for  cash 
actually  loaned  by  the  mortgagee  to  the  hus- 
band mortgagor,  and  that  the  new  mortgage 
was  Intended  by  the  parties  to  be  a  substitute 
for  the  old  one,  and  was  made  necessary  by 
reason  of  fhfe  removal  of  the  chattels  to  an- 
other county,  and  that  no  part  of  the  mort- 
gage debt  has  been  paid,  complainant's  bill 
must  be  dismissed  unless  the  affidavit  annex- 
ed to  the  mortgage  f  aUs  to  meet  the  statutory 
requiremcntsL 

[2]  It  is  contended  that  the  affidavit  annex- 
ed to  the  new  mortgage  should  have  set  forth 
the  fact  tliat  it  was  executed  as  a  substitute 
for  the  old  one,  and  also  that  the  affidavits 
to  both  mortgages  should  hare  specified  the 
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dates  and  amomits  ot  the  several  loans  which 
ooDstltuted  the  aggregate  indebtedness. 

While  a  statement  in  the  affidavit  to  the 
effect  that  the  new  mortgage  was  executed 
In  the  place  of  the  old  one  would  have  dis- 
closed an  appropriate  detail  of  the  transac- 
tion, I  am  unable  to  regard  Its  omission  as 
t&tal.  The  statute  does  not  require  more 
than  that  the  consideration  shall  be  stated. 
The  real  consideration  of  the  new  mortgage 
was  the  indebtedness  which  afforded  the  con- 
sideration of  the  old  ona  It  clearly  would 
not  have  been  sufficient  to  have  merely  stat- 
ed in  the  affidavit  that  the  consideration  was 
the  cancellation  of  the  pre-existing  mortgage 
on  which  a  givea.  amount  was  due.  The  new 
mortgage  was  in  fact  given  to  secure  the  in- 
debtedness which  the  old  mortgage  had  se- 
cured, and  no  new  consideration  entered  into 
the  transaction  when  viewed  as  a  mere  sub- 
stitution of  securities  necessitated  by  the 
removal  of  the  chattels  to  another  county. 
In  thia  view  the  only  criticism  which  can  be 
made  of  the  affidavit  is  the  circumstance  that 
it  falls  to  state  the  dates  and  amounts  of  the 
several  loans  which  made  up  the  total 
amount  of  money  which  the  mortgagee  had 
loaned  to  the  mortgagor.  I  am  convinced 
that  that  cannot  be  regarded  as  a  statutory 
requirement  consistently  with  the  principles 
defined  In  Howell  v.  Stone,  75  N.  J.  Bq.  289, 
71  Atl.  914.  There  the  consideration  was 
stated  as  sundry  goods  which  had  been  sup- 
plied by  the  mortgagee  to  the  mortgagor. 
Neither  the  kinds  of  goods,  the  dates  when 
supplied,  nor  the  amounts  of  the  several  items 
which  went  to  make  up  the  aggregate  amount 
of  the  indebtedness  were  stated  in  the  affi- 
davit I'he  test  of  sufficiency  there  applied 
appears  to  hare  been  whether  the  affidavit 
stated  the  consideration  with  substantial 
truth;  the  failure  to  state  In  detail  the 
several  lots  of  goods  supplied  and  the  times 
when  supplied  and  the  price  of  the  several 
lots  was  not  there  treated  as  fatal  to  the 
affidavit 

I  vrlll  advise  a  decree  dismissing  the  bill. 


DBWET  LAND  CO.  et  al.  v.  STEVENS  et  aL 
(No.  31-674.) 

(Coturt  of  Chancery  of  New  Jersey.    Dec  9, 
1916.) 

(BilOahiu  hv  ihe  Cowrt.) 

APSSAZ,  and  EbbOB  «=9ll99  —  PBOOEKDmQS 

AKTEB  Affibmascb  —  Right  to  Akend  Dx- 

OBEE. 
After  an  affirmance  by  the  Court  of  Appeals, 
the  Court  of  Chancery  cannot  amend  the  final 
decree.  There  is  nothing  further  for  the  lower 
court  to  do  in  the  case  but  to  enter  the  mandate 
and  enforce  the  judgment  The  remedy,  if  any, 
is  by  application  to  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4674-4676;   Dec.  Dig.  <8x=» 
.U98.] 

'    Bin  filed-  In  the  Court  of  Oiancery  by  the 
Dewey  Land  Company  and  others  against 


Henry  E.  Stevens,  Jr.,  and  others.  A  decree 
and  disniissal  of  the  bill  was  affirmed  by  the 
Court  of  Errors  and  Ai^>eals  (83  N.  J.  Eq. 
314,  90  Atl.  1040),  and  defendant  moves  in 
the  Court  of  Chancery  to  amend  the  final 
decree.    Motion  denied. 

See,  also,  83  N.  J.  Eq.  666,  91  Atl.  034. 

Harvey  P.  Carr,  of  Camden,  for  the  mo- 
tion. George  A.  Bourgeois,  of  Atlantic  City, 
contra. 

BACEES,  V.  C.  This  was.  a  bOl  to  quiet 
title  to  lands  formerly  under  the  waters  of 
the  Atlantic  ocean,  claimed  by  the  defend- 
ant Stevens  under  a  riparian  grant  from  the 
state.  Upon  final  hearing,  the  bill  was  dis- 
missed by  this  court  and  the  complainant  ap- 
pealed, which  resulted  In  an  affirmance  of 
this  court's  decree.  83  N.  J.  Eq.  314,  90  AO. 
1040.  The  defendant  now  moves  to  amend 
the  decree  by  substituting  another,  estab- 
lishing his  rights  in  the  land  involved  in  the 
suit  In  compliance  with  section  6  of  the  act 
to  quiet  titles,  which  provides  that  the  final 
determination  and  decree  In  such  suit  shall 
fix  and  settle  the  rights  of  the  parties  in 
said  land,  and  the  same  shall  be  binding  and 
conclusive  on  all  parties  to  the  suit  C.  S. 
6402.  This,  I  apprehend,  cannot  be  done  at 
this  stage  of  the  proceedings.  The  motion, 
in  effect  is  to  amend  the  decree  of  the  Court 
of  Appeals.  Upon  a  simple  affirmance  on 
the  merits,  there  is  nothing  further  for  the 
lower  court  to  do  In  the  case  but  to  enter 
the  mandate  and  enforce  the  Judgment 
Thus  there  is  no  discretion  which  permits 
the  re-examination  of  matters  once  conclud- 
ed, further  inquiry  into  additional  matters, 
the  rendition  of  a  different  Judgment  or  de- 
cree, the  vacation  of  the  Judgment  or  decree, 
or  a  stay  of  execution  to  enforce  the  Judg- 
ment or  decree.  3  Cyc.  486,  where  the  au- 
thorities are  collected  in  the  footnotes. 

An  illnstration  of  the  inability  of  thla 
court  to  aid  the  defendant  and  the  correct 
practice  to  be  pursued,  will  be  found  In  Tut- 
tie  V.  Gilmore,  42  N.  J.  Eq.  369,  7  AtL  85». 
There  the  conclusions  of  the  appellate  court 
were  misentered  in  its  minutes,  and  as  enter- 
ed were  certified  to  this  "court  by  the  remit- 
titur. The  mistake  was  an  obvious  one,  and 
the  Chancellor  entered  a  decree,  not  in  pur- 
suance of  the  language  of  the  remittitur,  bat 
as  the  court  above  had  in  fact  decided  the 
Issue.  On  appeal  from  this  decree,  whidi 
the  upper  court  admitted  correctly  adjudged 
the  rights  of  the  parties,  it  was  reversed, 
Chief  Justice  Beasley  writing  the  opinion  of 
the  court  saying: 

"The  Court  of  Chancery  has,  in  point  of  fact, 
executed  the  judgment  of  this  court  as  it  waa 
pronounced,  but  not  as  it  wag  entered,  and 
therein  we  think  an  error  was  committed.  Like 
those  of  all  other  judicial  tribunals,  the  record 
of  this  court,  kept  under  its  own  Bupervtsion, 
must  be  taken  as  the  infallible  exponent  of  its 
mind,  and  as  in  every  respect  being  correct; 
it  is  not  alterable  except  under  its  own  autIlo^ 
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it7.  Tlie  result  therefoN  it  that  the  reapondent 
Bkonid  harve  been  sent  to  this  ooort  to  uk  that 
this  misentrr  shoald  be  rectified.  "It  was  a  for- 
mal error  for  the  coart  below  to  attempt  to 
amend  this  record  by  a  construction  of  the  rain* 
ion  read  in  the  case.  Consequently,  we  tUnk 
the  proper  course  is  to  reverse  the  decree  below, 
to  amend  the  entry  of  the  judgment  in  this 
conrt,  and  at  the  present  time  to  render  a  final 
decree  in  favor  of  the  respondent  on  the  basis  of 
the  decree  of  the  Chancellor." 

Moreover,  lo<riUng  into  the  opinion  of  the 
Court  of  Errors  and  Appeals  In  the  present 
case,  I  find  that  the  Judgment  of  that  court, 
dlsmlgsing  the  bill,  was  rested  entirely  upon 
the  untenability  of  the  complainants'  claim 
to  title,  and  In  no  aspect  was  the  defendants' 
title  pretended  to  be  examined  and  confirmed. 
In  such  circumstances,  this  court,  in  Its  de- 
termination of  the  cause,  would  not  have 
awarded  the  relief  the  defendant  now  seeks 
on  this  motion. 

The  motion  will  be  denied. 


CliAT   T.   CIVIL   SERVICE   COMMISSION 

et  al 
(Supreme  Court  of  New  Jersey.    Jan.  4,  1918.) 

(BvUabut  hv  the  Court,) 

1.  Hkatth  «=»3— BOAiros  of  Hbaith— Stat- 
utes. 

The  general  health  act  of  1887  (P.  Ia  p. 
80:    2  Gomp.  St.   1910,  p.  2656)  repealed  the 

Enor  acts  a  1880  (P.  L  p.  206)  and  1881  (P. 
..  p.  160),  so  far  as  not  already  repealed  by 
aecOon  44  of  the  act  of  1886  (P.  Ix  pp^  280, 
296). 

[Ed.  Note. — For  other  cases,  see  Health,  Cent 
I>ig.  f  2;    Dec.  Dig.  «=>3.1 

2.  OrriCKBS  «=>30  —  Incompatibiutt— 
Hkalth  OmcEB— Board  or  Health. 

The  office  of  local  health  officer  or  health 
inspector  since  the  passage  of  the  act  of  1887 
supra  is  an  office  subordinate  to  the  board  of 
health  and  incompatible  with  membership  in 
that  body. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  H  37-43;  Dec.  Dig.  «s930.1 

Certiorari  by  Thomas  A.  Clay  against  the 
Civil  Service  Commission  and  others.  Dis- 
missed. 

Argned  Jnne  term,  1916,  before  PABKEB, 
MINTURN,  and  KALISCH,  J  J. 

Winiam  I.  Lewis,  of  Paterson,  for  prose- 
cutor. Josiab  Stryker,  of  Trenton,  and  John 
W.  Wescott,  Atty.  Gen.,  for  respondent  Civil 
Service  Commission.  Browne,  Ward  &  Mc- 
Ginnls,  of  Paterson,  for  other  respondents. 

PABKBR,  J.  This  Is  a  certiorari  sued 
ont  by  the  Incombent  of  the  oiBce  or  posi- 
tion of  health  officer  of  Paterson,  whose  aim 
is  to  set  aside  a  decision  or  order  of  the  dvil 
service  commission  directing  that  J.  Alexan- 
der Browne,  one  of  the  defendants,  "be  re- 
instated to  the  position  of  health  officer,  from 
which  he  has  been  Illegally  ousted."  It  is 
thus  manifest  that  the  title  to  an  <^ce  or 
position  is  involved;   and  tike  point  Is  made 


at  the  outset  that  certiorari  is  notthet  propel 
remedy.  If  the  subject  of  dispute  is  a  "posi- 
tion," certiorari  is  proper.  McGrafb  v. 
Bayonne,  86  N.  J.  Law,  188,  89  AtL  48.  If . 
an  office^  certiorari  is  still  proper  in  a  case 
such  as  this,  where  an  Incumbent  challenges 
some  offltdal  action  calculated  to  Interfere 
with  his  enjoyment  of  the  office.  Moore  v. 
Bradley  Beach,  94  Atl.  816,  and  cases  dteil. 

We  pass  to  the  merits. 

II,  2]  In  1682  the  dty  of  Paterson,  through 
its  board  of  aldermen,  passed  an  ordinance 
based  on  the  acte  of  18S0  (P.  L.  p.  206)  and 
1881  (P.  L.  p.  160)  organizing  a  board  of 
health  of  seven  members.  Three  of  these 
were  to  be  the  dty  physldan,  health  in- 
spector, and  register  of  vital  statistics.  The 
other  four  were  to  be  ai^iolnted  for  original 
terms  of  three,  four,  five,  and  six  years,  and 
thereafter  for  three  years  each.  The  health 
Inspector  was  to  be  a  pliysician  appointed  by 
the  board  of  health,  and  to  hold  office  for 
three  years  and  until  his  successor  should  be 
appointed  and  aualifled.  The  effect  of  this 
was  to  leave  the  board  of  health  incomplete 
until  it  appointed  the  health  Inspector, 
whereupon  he  became  the  seventh  member  ex 
offido. 

This  ordinance  remained  unchanged  until 
December  7,  1914,  alOtougb  In  the  Interim 
several  health  acta  were  passed  by  the  Legis- 
lature, notably  the  general  act  of  1886  (P.  L  jf. 
280),  of  1887  (P.  L.  p.  80 ;  a  S.  p.  2666),  and  an 
act  of  1895  (P.  L  p.  166;  C.  S.  p.  2684)  ap- 
plicable to  Paterson,  which  gave  rather  ple- 
nary powers  to  the  dty  council  In  the  matter 
of  organizing  a  local  board  of  health.  Evi- 
dently acting  under  this,  the  board  of  alder- 
men undertook  to  reorganize  the  board  of 
health  by  raising  the  number  to  ten,  all  of 
whom  were  to  be  specially  appointed,  elim- 
inating the  dty  physldan,  health  Inspector, 
and  register  of  vital  statistics  as  ex  oBldo 
members  of  the  board,  but  leavlnig  their 
offices  and  their  tenure  thereof  otherwise 
unafTected.  This  was  done  in  the  form  of 
an  amendment  of  sections  2  and  7  of  the 
ordinance  of  1882.  The  rest  remained  un- 
changed. 

During  the  Interval  between  1882  and  1914, 
over  80  years,  the  board  presumably  appoint- 
ed a  health  Inspector  every  3  years  under 
the  ordinance.  At  all  events  it  appointed  Dr. 
Browne  in  1903,  and  reappointed  him  in  1906 
and  1909.  In  1912  he  was  not  reappointed, 
but  held  over,  notwithstanding  some  attempt- 
ed action  by  way  of  appointment  until  Janu- 
ary, 1916,  when  prosecutor.  Clay,  a  member 
of  the  new  board  of  ten,  was  appointed  by 
the  board  as  health  officer  and  took  posses- 
sion of  the  office,  ousting  Browne.  Peterson 
In  November,  1912,  had  adopted  the  dvil 
service  act  of  1908  (P.  L  p.  236),  and,  the 
commission  having  put  health  officers  on  the 
competitive  list,  Browne  appealed  t;o  them, 
and  the  commission  made  the  order. now  com- 
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plained  of,  besides  refusing  to  certify  Clay's 
salary. 

The  case  would  present  some  intricate  and 
difficult  questions  for  solution  if  we  consider- 
ed the  ordinance  of  1882  as  amended  in 
1914  to  be  a  material  factor  in  the  situation ; 
but  we  do  not  so  consider  it  No  notice 
appears  to  have  been  taken  by  the  board  of 
the  Important  general  health  acts  of  1886 
and  1887,  the  latter  of  which  is  the  basis  of 
the  law  as  it  stands  to-day.  A  careful  read- 
ing of  sections  9  and  31  of  that  act  satisfies 
us  that  It  does  not  contemplate  the  status 
of  the  official  called  a  health  inspector  or 
health  officer  in  any  other  light  than  as  sub- 
ordinate to  the  board  of  health,  and  not  as 
a  member  of  it,  or  having  a  vote  therein. 
The  act  is  a  general  one,  embracing  the  whole 
subject,  and  hence  a  repealer  of  prior  legis- 
lation inconsistent  therewith.  Harrington 
Sons  Oo.  T.  Jersey  City,  78  N.  J.  Law,  610, 
75  Atl  943.  In  fact,  by  section  88  it  ex- 
pressly repeals  all  acts  and  parts  of  acts 
which  are  in  any  wise  in  conflict  with  Its  pro- 
visions, and  without  any  reservation  of  right 
such  as  is  contained  in  the  specific  repealer 
in  the  act  of  1886  (section  44).  It  Is  tme  that 
section  11  saves  existing  boards  organized 
in  conformity  with  section  9;  but,  as  we 
have  said,  the  Idea  of  a  health  officer  as  a 
member  of  the  board,  or  In  any  other  aspect 
than  that  of  a  subordinate,  is  not  within  its 
scheme.  It  follows,  therefore,  that  the  acts 
of  1880  and  1881  fell  as  a  foundation  for 
the  ordinance  of  1882,  and  that  ordinance 
fell  with  them,  so  f&r  at  least  as  related  to 
the  status  of  health  Inspector. 

We  consider,  then,  that  Dr.  Browne's  orig- 
inal appointment  in  1903  rested  in  law  on 
section  31  of  the  act  of  1887,  which  provided 
for  the  fixing  of  a  term  of  office  by  the  board. 
^fo  snch  term  appears  to  have  been  fixed, 
evidently  that  prescribed  by  tbe  ordinance 
was  relied  on.  He  seems  to  have  t>een  ac- 
tually holding  over  in  office  when  the  dvll 
service  act  went  into  efTect,  and  to  have  re- 
mained therein  for  over  two  years  thereafter. 
No  claim  is  made  that  the  office  of  health 
officer  under  the  act  of  1887  is  not  lawfully 
classified  by  the  commission.  The  office 
claimed  by  Clay  is  that  existing  under  the 
health  laws  of  the  state,  L  e.,  the  act  of 
1887  and  that  of  190S  (0.  S.  p.  2675,  pis.  56- 
58),  providing  for  examination  and  certifica- 
tion of  health  officers.  This  is  the  same 
office  to  which,  as  we  have  Just  said.  Dr. 
Browne  was  appointed.  There  is  only  one 
such  office  at  present,  and  he  is  protected 
in  bis  tenure  thereof  by  the  dvll  service  law 
and  the  classification  thereunder.  Conse- 
quently Dr.  Clay  could  not  lawfully  be  ap- 
pointed thereto,  and  no  legal  injury  Is  done 
him  by  the  order  complained  of.  Loper  ▼. 
MillvlUe,  63  N.  J.  Law,  362,  21  AtL  568. 

Tlie  writ  of  certiorari  will  be  dismissed, 
with  costs. 


BULL  et  aL  v.  INTERNATIONAL  POWBB 
CO.     (No.  21.) 

(Court  of  Elrton  and  Appeals  of  New  Jersey. 
Oct  16,  1916.) 

Appeal  from  Court  of  Cliancery. 

Bill  by_  Henry  W.  Bull  and  others  against  tli* 
International  Power  Company.  Decree  for 
plaintiffs  (92  AtL  796),  and  defendant  appeals. 
Affirmed. 

See.  also,  93  Atl.  86;   96  AtL  804. 

Bleakly  &  Stockwell,  of  Camden,  for  appd- 
lant  Vroom,  Dickinson  &  Bodine,  of  IVenton, 
for  respondents. 

PE}R  CURIAM.  The  decree  order  appealed 
from  will  be  affirmed  for  the  reasons  stated  in 
the  opinion  filed  in  the  court  below  by  Chancel- 
lor Walker.    92  Aa  796. 


BULL  et  aL  ▼.  INTERNATIONAL  POWEB 
CO.    (No.  20.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Oct  15,  1915.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Henry  W.  Bull  and  otneis  against  the 
International  Power  Company.  From  a  decree 
for  plaintiffs  (93  AtL  86),  defendant  appeals. 
Affirmed. 

See,  aUo,  92  Atl.  796,  96  AtL  364. 

Bleakly  &  Stockwell,  of  Camden,  for  appel- 
lant Vroom,  Dickinson  A  Bodine,  of  Trenton, 
for  respondents. 

PER  CURIAM.  The  decree  order  appealed 
from  will  be  affirmed,  for  the  reasons  stated  in 
the  opinion  filed  in  the  court  below  by  Chancel- 
lor Walker.   93  Ati.  86. 


BULL   et   aL    V.    INTERNATtONAL 
POWER  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1916.) 

COBPOBATIONB    €=»561— RECEIVEB3  —  PLAOlIf a 

In  Possession  Pending  Appeal. 

Where  the  insolvent  corporation  was  sim- 
ply a  holding  company,  having  possession  of 
securities,  which,  under  the  preflminary  injunc- 
tion still  in  force,  it  could  not  dispose  of,  and 
bad  disregarded  orders  of  the  court  requiring  it 
to  produce  books  for  inspection  and  attempted 
to  keep  possession  of  books  and  assets  from  its 
receiver  oefore  any  appeal  from  the  order  ap- 
pointing him  was  taken,  such  receiver  will  be 
put  into  possession  of  its  assets  pending  such 
appeal. 

[Ed.  Note. — Fbr  other  cases,  see  Corporationa. 
Cent  Dig.  |S  2261-2264;   Dec.  Dig.  «s»561.J 

Appeal  from  Court  of  Chancery. 

Bill  by  Henry  W.  Bull  and  others  against 
the  International  Power  Company.  From  an 
order  directing  the  receiver  aK>olnted  for 
defendant  to  take  possession  of  its  assets 
and  wind  up  its  aSaIrs,  notwithstanding  its 
appeal  from  th«  txai.  decree  adjudging  it 
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tnsolvant  and  appointing  the  recdrw,  de- 
fendant appeals.    Order  affirmed. 
See,  also,  96  AtL  8M. 

Bleakly  &  Stockwell,  of  Oamden,  and  Gil- 
bert Collins,  of  Jersey  City,  for  appellant. 
Josepli  Xj.  Bodlne,  of  Trenton  (Satterlee,  Gan- 
fleld  &  Stone,  of  New  7ork  Caty,  on  the  brief), 
for  respondents. 

PE:r  curiam.  This  appeal  was  taken 
from  an  order  of  the  Court  of  Chancery  di- 
recting the  receiver  appointed  tn  the  canse 
to  take  i>osses8ion  of  the  assets  of  the  de- 
fendant corporation,  and  to  proceed  with  the 
work  of  winding  up  its  affairs,  notwithstand- 
ing the  appeal  taken  by  the  defendants  from 
the  final  decree  in  the  canse  adjudging  It 
to  be  Insolvent  and  appointing  the  receiver. 
We  consider  the  order  made  by  the  Cliancel- 
lor  to  be  a  proper  exercise  of  his  Judicial 
power,  and  for  the  reasons  which  were  stat- 
ed by  him  orally  at  the  close  of  the  argument 
made  on  the  application  of  the  complainants 
for  such  order,  and  which  reasons  were  as 
follows-: 

"I  am  prepared  to  decide  this  application  now. 
I  think  this  is  a  case  in  which,  with  propriety, 
the  application  for  the  enforcement  of  the  de- 
cree pending  the  appeal  may  be,  and  should  be, 
granted.  The  bill  and  answers  and  the  affidavits 
on  the  final  hearing  on  the  application  for  ad- 
judication of  insolvency,  and  the  appointment 
of  a  receiver,  clearly  showed  that  this  defendant 
company  bad  floated  a  writ  of  mandamus  issued 
out  of  the  Supreme  Court,  commanding  the  com- 
pany to  exhibit  its  books  to  the  complainants, 
or  certain  o^  them,  and  also  an  order  of  the 
Supreme  Court  afterwards  made  to  bring  those 
books  into  the  state  and  leave  them  with  the 
Corporation  TVnst  Oompanjf,  its  reglsteredi 
agent  in  this  state,  so  that  they  might  be  ia- 
spccted  by  the  complainants,  or  some  of  them. 

"It  appears  now  fairly,  I  think,  on  these  mo- 
tion papers,  that  the  same  sort  of  opposition  to, 
or  rebellion  agaiast,  the  authority  of  this  court 
has  been  attempted,  in  keeping  from  the  receiv- 
er the  possession  of  books  and  assets  and  docu- 
ments of  the  company  at  a  time  when  no  appeal 
was  pending  from  the  court's  decree  adjudging 
insolvency  and  appointing  the  receiver. 

"The  defendant  is  a  holding  company ;  it  sim- 
ply has  possession  of  securities  which,  under 
the  prdiminary  injunction  still  In  force,  it  has 
not  the  power  and  is  not  at  liberty  to  sell,  in- 
cumber, or  otherwise  dispose  of.  An  appeal  has 
been  taken  from  the  decree.  That  appeal  can- 
not be  heard  until  March,  and  in  the  usual 
course  would,  doubtless,  not  be  decided  untn 
next  June.  If  the  decree  of  this  court  should  be 
affirmed,  and  in  the  meantime  the  receiver's 
hands  should  be  tied,  he  would  have  no  oppor- 
tDoity  to  pursue  this  company  for  the  posses- 
sion of  its  assets  until  some  time  next  summer. 
I  cannot  see  any  impropriety  whatever  in  put- 
ting him,  BO  far  as  the  court  can  put  him,  in 
the  possession  of  this  company's  property,  these 
securities,  ^pending  this  appeal;  and  if,  on  its 
determination,  the  decree  should  be  reversed, 
the  receiver,  by  a  single  act,  in  a  few  hours, 
oooU  restore  to  the  company  the  possession  of 
its  property,  whicli,  in  his  possession  in  the 
meantime,  would  be  safeguarded,  and  not  in- 
vaded. So  that  I  think  this  is,  as  I  have  said, 
preeminently  a  ease  where  with  propriety  a  de- 
cree may  l>e,  and  I  think  should  be,  in  all  the 
eircomstanccia,  enforced,  pendpig  the  appeal." 

The  order  ^pealed  from  will  be  affirmed. 


EUTKOSKI  T.  ZALASKI. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 

27,  1916.) 

1.  Watebs  and  Watkb  Cottbses  $=»116— Ad- 
JoiNiNo    Landownisks  —  Right    to    Ob- 

BTBUOT. 

I^e  proprietor  of  lower  land  is  not  bound 
to  receive  surface  waters  wliich  naturally  flow 
from  the  estate  atwve,  but  the  right  of  an  own- 
er of  land  to  occupy  and  improve  it  by  changing 
the  surface  is  not  restricted  by  the  fact  that 
the  dumge  wUi  cause  water  to  flow  over  the 
adjacent  laud,  or  to  stand  thereon  in  unusual 
quantities. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1 127;  Dec.  Dig.  «=» 

2.  ADJomure  tiAKDOwmns  «s9»4  —  Laxbsai. 

SUSPOBT— ST^tJOTDBM. 

The  construction  of  a  wire  fence  along  a 
boundary  line  is  not  the  placing  of  such  a  struc- 
ture as  to  increase  the  downward  and  lateral 
pressure  on  the  land  so  aa  to  remove  plaintiff's 
right  to  lateral  support. 

[£d.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  {§  21-36,  38-44;  Dec. 
Dig.  <S=>4.] 

3.  Judgment  «=>251— Scopb  —  Confinkmint 
TO  PucADinos. 

A  judgment  is  net  necessarily  erroneous  for 
exceeding  the  plaintiff's  pleadings,  where  the 
matter  upon  which  it  is  rendered  is  pleaded  by 
the  defendant,  and  the  plaintiff's  prayer  for  re- 
lief is  sufficiently  broad  to  cover  that  awarded. 
[Bd.  Note. — For  other  cases,  see  Judnnent, 
Cent.  Dig.  i  437;    Dec  Dig.  (8^261.] 

4.  Watbbs  akd  Watkb  Cotjbsbb  «s>126— Sub- 

VACE  WaTEBS— iNJTIMOnVK  RSLIEE'. 

Where  defendant  constructed  a  ditch  along 
his  lot  to  drain  surface  water,  and  the  water 
flowing  therein  caused  plaintiff  s  lot  to  cave  in, 
the  plaintiff  was  sot  entitled  to'  an  injnnctioB 
absolutely  restraining  the  use  of  any  ditch  on 
defendant's  lot,  but  defendant  should  be  allowed 
to  protect  his  lot  from  the  surface  water  by 
some  ditch  or  other  drain  not  injurious  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ${  139,  141,  142; 
Dec.  Dig.  «=»128.] 

6.  Watebs  and  Watkb  Covbbes  €=9l25  — 
SuBFACE  Waters  —  AoJomiNa  Ownebs  — 
Right  to  Reliei^-Evidence. 

Evidence  held  sufficient  to  sustain  a  verdict 

of  $10  damages  to  plaintiff's  lot  by  defendant's 

construction  of  a  ditch  for  removal  of  surface 

waters. 
[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,   Cent.  Dig.   §  140;    Dec  Dig. 

«a»125.] 

6.  JcDOMENT  «=3385— Severable  Ebbob— Bf- 

tect, 

A  severable  error  in  a  judgment  docs  not 
vitiate  the  whole  judgment,  out  that  which  is 
erroneous  may  be  set  aside,  and  that  which 
is  lawful  may  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  755;   Dec  Dig.  «=»396.] 

Appeal  from  District  Court  of  Waterbury; 
Francis  T.  Reeves,  Judge. 

Action  by  Frank  Rutkoskl  against  Stanley 
ZalaskL  From  a  judgment  for  plaintifT  and 
order  issuing  injunction,  defendant  appeals. 
Error  In  part 

The  action  la  against  adjoining  property 
owner  tp   recover   damages   for   digging   a 
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trench,  thereby,  deprtrlns  the  plaintiff's  land 
of  lateral  support,  and  for  an  injunction. 

Epaphroditns  Peck  and  James  T.  Mather, 
hpth  of  Bristol,  for  appellant  William  J. 
Halone,  of  Bristol,  for  appellee. 

KORABACK,  J.  The  parties  to  this  action 
are  owners  of  adjoining  village  lots,  with  a 
dwelling  house  upon  each  lot  Both  lots  are 
on  the  slope  of  a  hill.  The  plalntiCTs  lot  before 
it  was  graded,  was  lower  than  that  of  the  de- 
fendant. The  surface  water  naturally  flowed 
down  from  the  hillside  over  and  across 
the  defendant'9  lot  and  then  on  and  across 
the  rear  of  the  lot  of  the  plaintiff.  In  Au- 
gust 1911,  the  plaintUr  built  upon  his  bound- 
ary Une,  between  these  two  lots,  a  substantial 
wire  fence.  In  the  summer  of  1913  the  plain- 
tiff So  graded  hia  lot  that  the  surface  water 
before  referred  to  ooold  not  pass  over  and 
upon  his  land.  It  was  so  obstructed  that  it 
was  confined  to  the  defendant's  lot.  The  de- 
fendant also  graded  a  portion  Of  his  lot  from 
the  front  thereof  to  a  point  just  back  of  the 
rear  underpinning  of  his  house.  The  defend- 
ant's lot  in  the  rear  of  his  house  is  about  2Vi 
feet  below  the  level  of  that  part  which  has 
been  graded.  In  the  rear  of  the  defendant's 
lot  there  are  several  fruit  trees,  a  henhouse, 
and  an  outhouse.  In  September,  1913,  the 
defendant  dug  a  trench  upon  his  land  Im- 
mediately adjoining  the  boundary  line  be- 
tween him  and  the  plaintiff.  This  trench 
was  about  100  feet  long  and  was  Intended  to 
carry  off  the  surface  water  in  question.  This 
water  did  not 'flow  in  any  well-defined  chan- 
nel, but  flowed  across  the  land  of  both  par- 
ties as  mere  surface  water.  It  flowed  for  a 
large  portion  of  the  year,  scMuetimes  in  con- 
siderable Tolnme.  As  a  result  of  the  digging 
of  this  trench  and  the  same  being  used  for 
the  passage  of  this  surface  water,  several 
cubic  feet  of  the  soil  of  the  plaintiff's  land 
fell  into  the  trench  and  was  carried  away 
by  the  water  which  passed  through  it  Five 
or  six  of  the  fence  posts  were  In  the  same 
manner  undermined  and  sagged  toward  the 
defendant's  property.  The  land  of  the  plain- 
tiff is  being  carried  away  by  the  erosive  ac- 
tion of  the  water  In  flowing  through  this 
trench.  The  defendant  refuses  to  employ 
any  means  to  protect  the  plaintiff's  land,  al- 
though requested  to  so  do.  This  water  would 
not  have  flowed  back  across  the  defendant's 
land  were  it  not  for  the  manner  in  which 
the  plaintiff  has  graded  his  land.  The  trial 
court  has  found  that  the  defendant  could 
drain  the  rear  of  his  premises  by  placdng  a 
tile  drain  across  his  land,  or  by  regrading  bis 
lot 

The  court  rendered  judgment  for  the  plain- 
tiff to  recover  $10  damages,  and  granted  an 
injunction  "restraining  the  defendant  from 
continuing  to  carry  off  the  surface  water 
from  the  rear  of  the  defendant's  land  hereto- 
fore described  by  any  means  which  will  In- 
jure or  displace  any  of  the  above-described 
land  of  the  plaintiff,"    Also  "aa  injunction 


restraining  the  defendant  from  malBtalBing 
the  above-described -ditch." 

ri]  One  question  presented  by  the  defend- 
ant's reasons  of  appeal  is  whether  the  plain- 
tiff, for  the  purpose  of  Improving  bis  own 
land,  could  lawfully  obstruct  the  natural  flow 
of  the  surface  water  which  had  formerly 
flowed  from  the  defendant's  land  upon  the 
lot  of  the  plaintiff.  This  question  has  been 
decided  in  different  ways  in  different  states. 
Some  have  adopted  the  civil  law  rule  upon 
this  subject  By  that  law  "the  right  of 
drainage  of  surface  waters,  as  between  own- 
ers  of  adjacent  lands,  of  different  elevations. 
Is  governed  by  the  law  of  nature.  The  lower 
proprietor  is  bound  to  receive  the  waters 
which  naturally  flow  from  the  estate  above, 
provided  the  industry  of  man  has  not  created 
or  increased  the  servitude."  Our  court  has 
rejected  this  doctrine  and  accepted  the  com- 
mon-law rule,  which,  in  Gould  on  >Vaters,  sec- 
tion 267,  is  stated  to  be  as  follows: 

"The  right  of  an  owner  of  land  to  occupy  and 
improve  it  in  such  manner  and  for  such  purpoa- 
es  as  be  may  see  fit,  either  by  changing  the  sur- 
face, or  the  erection  of  buildings  or  other  stmc- 
tures  thereon,  is  not  restricted  or  modified  by 
the  fact  that  ids  own  land  is  so  situated  with 
reference  to  that  of  adjoining  owners  that  an 
alteration  in  the  mode  of  its  improvement  or 
occupation  in  any  portion  of  it  will  cause  water, 
which  mr.v  accumulate  thereon  by  rains  and 
auows  falling  on  Its  surface,  or  flowing  onto 
it  over  the  surface  of  adjacent  lots,  either  to 
stand  in  unusual  quantities  on  other  adjacent 
lands,  or  pass  into  and  over  the  same  in  greater 
quantities  or  in  other  directions  than  they  were 
accustomed  to  flow."  Chadeayne  v.  Robinson, 
55  Conn.  345,  350,  11  AtL  692,-  3  Am.  St 
Rep.  66. 

[2]  The  defendant  also  contends  that  the 
trial  court  erred  in  holding  that  the  defend- 
ant was  liable  for  damages  for  the  depriva- 
tion of  the  lateral  support  of  the  plaintiff's 
land.  The  general  role  upon  this  subject  Is 
that: 

"Every  landowner  has  a  right  to  have  his  land 
preserved  unbroken,  and  that  an  adjoining  own- 
er excavating  on  Ms  own  land  is  subject  to  this 
restriction,  that  he  must  not  remove  ttie  earth 
80  near  to  the  land  of  his  neighbor  that  his 
neighbor's  soil  will  crumble  away  under  its  own 
weight  and  fall  upon  his  land.  But  this  right 
of  lateral  support  extends  only  to  the  soil  in  its 
natural  condition.  It  does  not  protect  wiiatever 
is  placed  upon  the  soil  increasing  the  downward 
and  lateral  pressure.  If  it  did,  it  would  put  it 
in  the  power  of  a  iotowner,  by  erecting  heavy 
buildings  on  his  lot  to  greatly  abridge  the  right 
of  his  neighbor  to  use  his  lot  It  would  make 
the  rights  of  the  prior  occupant  greatly  supe- 
rior to  those  of  the  latter."  Northern  Trans. 
Co.  V.  City  of  Chicago,  99  U.  S.  635,  25  L.  Ed, 
339;  Ceffarelli  v.  Landino,  82  Conn.  126,  72 
Ath  564;  Trowbridge  v.  'Tnie,  52  Conn.  190, 
52  Am.  Rep.  579 ;  Gihnpre  v.  Driscoll  UBS 
Mass.  199,  23  Am.  Rep.  312;  1  Corpus  Juris, 
1214,  and  cases  cited  in  note. 

It  Is  Insisted,  however,  that  this  Une  fence 
materially  Increased  the  pressure  of  the 
plaintiff's  land  against  the  defendant's  soli. 
In  cases  involving  the  question  of  lateral 
support  it  is  undoubtedly  true  that  trial 
courts  In  many  Cases  have  great  difficulty  in 
determining  whether  the  superstmcture  caus- 
es tb^  soil. to  cave  In.    Tbia  question  In  the 
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Itreanit  ease,  U  ^vrMentod  to  tbe  conrt  be- 
low, was  a  qaeetlon  of  fact,  whlcb  the  Judges 
decided  adrerselr  to  the  contention  of  the 
defendant.  We  find  nothing  In  the  record 
incMisiBtent  with  the  ultimate  decision  of 
tlie  trial  court  npon  this  brandi  of  the  case. 
Obrlonsly  we  cannot  hold,  as  matter  of  law, 
that  tbe  fence  erected  by  the  platntm  was  a 
structure  which  would  of  Its  own  weight  so 
Incumber  the  boU  as  to  deprive  the  owner  of 
hte  right  to  recover.  Oneil  ▼.  Harklns,  8 
Bosh  (71  Ky.)  660. 

[3, 4]  It  is  true,  as  the  defendant  cootends, 
that  the  piaintUTs  alleged  cause  of  action  Is 
a  claim  for  damages  and  an  injunction  on  ac- 
count of  a  deprivation  of  lateral  support  to 
his  land.  Surface  wat^  is  not  mentioned 
in  tbe  complaint  The  defendant  in  liis  an- 
swer and  counterclaim  raised  the  Issues  upon 
this  p<dnt.  As  we  have  seen,  the  plaintiff 
In  his  <daim8  for  relief  asked  for  a  restraining 
order,  very  broad  in  its  terms,  against  the 
improper  diversion  of  surface  water  by  tbe 
defendant  It  does  not  appear  that  the  de- 
fendant, in  the  trial  of  the  case  below,  made 
any  datm  that  the  facts  alleged  in  tfe«  com- 
plaint did  not  warrant  the  relief  asked  for. 
No  SUA  question  is  presented  by  the  reason 
of  appeal.  Tinder  such  circumstances  It  is 
enough  to  say  that  In  so  far  as  the  relief  is 
asked  for,  the  pleadings  gave  the  oonrt  below 
the  right  to  pass  upon  It  This  is  not  a  case 
In  which  the  trial  court,  against  objection, 
yreat  outside  the  ideadlngs  and  assumed  to 
deal  with  matters  not  in  issue,  and  granted 
reli^  whldi  was  not  claimed.  In  reaching 
this  oondnsion  we  do  not  mean  to  hold  that 
npon  the  fftcts  found  the  court  below  was 
varranted  In  granting  an  Injunction  in  the 
terms  of  the  one  now  before  us.  It  absolutely 
restrains  the  defendant  from  maintaining  the 
ditch  in  question,  in  any  form,  upon  his  own 
land.  Such  an  order  Is  so  severe  in  Its  con- 
sequences that  it  should  not  have  been  grant- 
ed under  the  facts  as  they  appear. 

[i]  Tlie  trial  court  has  found  that  this 
water  flows  most  of  the  time,  and  at  certain 
periods  In  considerable  volume.  It  is  dear 
that  the  defendant  in  digging  this  ditch  was 
making  an  honest  effort  to  protect  his  proper- 
ty against  serious  damage  from  this  water. 
From  the  lay  <rf  the  land,  as  portrayed  In 
the  finding,  the  amonnt  and  diaracter  of 
this  water,  it  is  apparent  that  the  defendant 
can  protect  himsdf  against  serious  damage 
tiy  the  maintenance  of  a  ditch  or  some  kind 
of  an  excavation  upon  his  land,  at  or  near 
the  location  of  the  one  now  under  consider- 
ation. A  single  tile  drain  across  the  defend- 
ant's lot  would  hardly  collect  the  water  whldi 
spreads  across  the  land  of  both  parties.  To 
hold  that  tbe  defendant  should  be  compelled 
to  legrade  Us  lot  to  meet  existing  (^wdittonst 
would  nnjnstly  Impair  the  defendant's  right 
to  the  mjoyment  of  his  property  in  the  fu- 
tore.  The  facts  found  were  sufficient  to  war- 


rant the  court  btiow  In  finding  for  the  plain- 
tiff npon  tbe  question  of  damagea. .  Ttsa  ^de- 
fendant contends,  however,  that  tbe  trial 
court  should  not  have  granted  the  plaintiff 
any  equitable  relief  as  it  appears  from  the 
finding  and  the  Judgment  file  that  the  acts 
complained  of  were  mere  acts  of  trespass, 
which  cause  damages  only  in  a  small  amount 
The  adequacy  of  damages  to  make  full  com- 
pensation is  a  matter  to  be  considered  in  cas- 
es of  this  nature.  It  Is  not  by  any  means  a 
decisive  question.  It  is  tbe  nature  of  the  in- 
Jury  rather  than  tbe  magnitude  of  the  diun- 
ages  inflicted  that  leads  courts  of  equity  to 
protect  lands  by  Injunction  against  an  injury 
of  the  character  now  in  question.  Trow- 
bridge V.  True,  52  Ctonn.  190, 199,  52  Am.  Bep^ 
679.    High  on  Injunctions,  j  467,  says: 

"The  Jurisdiction  of  the  court  in  this  class  of 
eases  doss  not  depend  on  the  value  of  the  prop- 
erty destroyed,  but  on  the  question  whether  its 
destruction  would  materially  impair  the  enjoy- 
ment of  the  property  as  held  and  occupied  at 
the  time  of  the  commission  of  the  trespass." 

As  we  bave  already  stated,  that  portion 
of  the  injunction  which  absolutely  restrains 
the  defendant  from  ini''"t''<"<"g  the  ditch 
in  question  upon  his.  own  land  is  unjust  to 
the  defendant,  and  affords  unnecessary  pro- 
tection to  the  plaintiff.  The  Injunction 
should  only  pr(^]Jt>lt  tbe  defendant  from 
maintaining  a  ditch  or  excavation,  wldch 
would  cause  tbe  plaintiff's  soil  to  crumble 
or  fail  away,  by  Its  own  weight,  npon  the 
land  of  the  defondant  Under  a  restraining 
order  in  this  form  the  defendant  would  be  at 
liberty  to  enjoy  the  use  of  hia  own  land  as 
he  pleases  at  the  risk  at  being  held  in  con- 
tempt for  violating  the  Injunction,  in  case 
the  excavation  should  result  in  an  Injury 
to  the  plaintiff's  land,  in  the  manner  above 
stated. 

[•]  The  Judgment  of  the  trial  court,  there- 
fore, Is  erroneous  to  the  extent  Jtist  Indicated. 
A  severable  error,  however,  In  a  Judgment, 
does  not  necessarily  vitiate  tbe  whole  Judg- 
ment That  portion  of  the  Judgment  which 
is  erroneous  may  be  set  aside,  and  that  part 
which  is  lawful  may  be  affirmed.  Dunbar 
V.  Jones,  87  Oonn.  261,  87  Atl.  787.  As  the 
case  was  fnlly  tried  <»i  its  merits  In  the  court 
below  and  the  erroneous  part  of  the  Judgment 
can  be  separated  with  precision  from  the 
rest.  It  seems  that  It  will  be  for  the  best 
Interests  ot  all  parties  that  the  Judgment 
should  be  modified  rather  than  reversed. 

T^ere  is  error  In  part,  and  the  cause  Is 
remanded  to  the  district  court  of  Waterbuiy, 
with  directions  to  modify  the  Judgment  In  so 
fSr  as  it  gives  equitable  relisrt  so  that  tbe 
defendant  be  prohibited  from  maintaining  a 
ditch  or  excavation  upon  bis  own  land  in 
sncb  way  as  to  cause  tbe  plalntUTs  soil  to 
crumble  or  fall  away,  under  Its  own  w^bt 
upon  the  land  of  the  defendant-  la  tbla  opln- 
Uon  the  other  Judge*  ooBCumdL 
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ICANN  t.  GI<ASTONBURT  KNITTING  CO. 

(Sapreme  CSonrt  of  Errors  of  Oonnecticut    Jan. 

27,  1918.    Concnrring  Opinion,  Teb.  11. 

1910.) 

Master  and  Skbvaitt  «=s87^.  New,  vol.  16 
■  Key-No.  Series— Workmen's  Oompensation 
Act— Injtjbt  in  Course  of  EVPI.OTIIENT. 
Where  the  foreman  of  a  knitting  room  of  a 
mill  in  which  the  employ^  were  accustomed  to 
place  their  coftee  and  tea  bottles  at  noon  in  the 
mouth  of  a  galvanized  iron  pipe  discharging  heat- 
ed air  into  the  dry  room  was  injured  when  his 
hand,  containing  his  bottle,  came  into  contact 
with  the  revolving  fan  inside  the  pipe  when  he 
attempted  to  place  the  bottle  therein  to  heat, 
through  a  door  in  the  pipe  in  an  adjoining  room, 
such  foreman  was  not  entitled  to  compensation 
under  the  Workmen's  Oompensation  Act  (Laws 
1913,  c  138),  nnoe  the  injury  did  not  arise  in 
the  course  of  employment. 

Appeal  from  Superior  Court,  Hartford 
County;   Luclen  F.  Burpee,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Albert  B.  Maun  to  obtain  oom- 
pensation for  personal  injuries,  opposed  by 
the  Glastonbury  Knitting  Company,  the  em- 
ployer. Compensation  was  awarded  by  tlie 
compensation  commissions  of  the  first  con- 
gressional district,  and,  the  award  being  set 
aside  by  the  superior  court,  the  dalmant  ap- 
peals.   No  error. 

The  claimant  was  foreman  of  the  knitting 
room  of  the  Glastonbury  Knitting  Company, 
where  he  had  been  employed  for  seraral 
years,  and  on  the  9th  of  Februaj?,  1916,  sus- 
tained an  Injnry  resulting  tn  the  loss  of  the 
second,  third,  and  fourth  fingers  and  a  por- 
tion of  the  first  finger  of  the  left  hand.  The 
commlasioiier  finds  that  the  Injury  was  sus- 
tained under  the  following  drcumstanoes: 

"In  the  plant  of  the  respondent  there  was  a 
galvanized  iron  pipe  about  1^  or  2  feet  in  di- 
ameter used  for  conveying  heated  air  into  the 
dry  room.  In  the  room  adjoining  the  dry  room 
diere  was  an  opening  in  this  pipe  consisting  pre- 
sumably of  a  small  door.  It  was  a  cnstom  of  the 
employes  not  prohibited,  and  presnmably  acqui- 
esced in  by  the  employer,  for  the  employes  to 
heat  their  bottles  of  tea  or  coffee  through  the 
instrumentality  of  the  air  from  this  pipe.  The 
usual  custom  was  to  heat  the  bottles  in  the  dry 
room  at  the  place  where  the  heated  air  was 
emitted.  On  this  particular  occasion  the  claim- 
ant, instead  of  placing  his  bottle  at  the  mouth  of 
the  pipe  in  the  dry  room,  went  around  and  at- 
tempted to  place  it  inside  the  pipe  ttirough  the 
door  hereinbefore  described,  not  knowing  that 
inside  the  pipe  was  a  revolving  fan.  It  was  the 
contact  of  the  bottle  and  his  hand  with  the  fan 
which  caused  the  Injni?.  The  language  of  the 
witness  in  describing  Iiis  act  was  as  follows:  'I 
went  into  the  dry  room,  and  didn't  see  any  place 
there,  and  went  around  in  front  of  the  pipe; 
I  did  not  know  there  was  a  fan  there.  When  I 
put  the  bottle  in  it  hit  the  bottle.'  The  witness 
was  unable-  to  recall  jnst  why  he  departed  from 
his  usual  custom,  but  was  under  the  impression 
that  something  must  have  been  piled  up  against 
the  opening  in  the  dry  room.  The  claimant  had 
a  right  to  be  in  the  room  in  which  he  was  injur- 
ed, and  some  of  the  men  whom  he  supervised 
worked  there." 


The  commissioner  held  that  tbB  clalmmit 
was  entitled  to  compensation,  and  the  em- 
ployer appealed  to  the  superior  oomrt  for  tba 
county  of  Hartford,  which  rendered  a  Judg- 
ment allowing  the  appeal  and  setting  aside 
the  award. 

William  8.  Hyde,  of  Sooth  Manchester,  for 
appellant  A.  Storrs  Campbell,  of  Hartford, 
for  appellee. 

BmAOH,  J.  (after  stating  the  facta  as 
above).  The  question  is  whether  the  dalm- 
ant's  Injury  arose  "out  of  and  tn  the  course 
of  his  employment,"  and  the  proper  constrac- 
tion  of  that  phrase,  which  now  comes  before 
us  for  the  first  time.  Is  of  great  Importance, 
because  it  controls  the  determination  of  what 
sorts  of  injuries  may  properly  be  brought 
within  the  operation  of  our  Workmen's  Com- 
pensation Act  (Laws  1913,  c.  138).  The  same 
phrase  used  in  the  same  controlling  sense  is 
found  in  the  Workmen's  Compensation  Aru 
of  England  and  of  many  of  our  states,  and  in 
the  literary  sense  its  construction  appears  to 
be  well  settled,  although  the  application  of 
it  to  particular  cases  has  given  rise  to  dif- 
ferences of  opinion  which  are  not  easily  har- 
monized. It  seems  to  be  agreed  that  the 
words  "arising  out  of  and  in  the  coarae  of 
Ills  employment"  do  not  make  tike  employer 
an  Insurer  against  all  the  risks  of  the  busi- 
ness, but  include  only  those  Injuries  arising 
from  the  risks  of  the  business  which  are  suf- 
fered while  the  employe  Is  acting  within  the 
scope  of  his  employment  In  McNicols  Case^ 
215  Mass.  497,  102  N.  EL  697,  Chief  Justtc^ 
Rugg  says  of  this  phrase: 

"It  is  sufficient  to  say  that  an  injury  is  receiv- 
ed 'in  the  course  of  the  employment  when  it 
comes  while  the  workman  is  doing  the  duty 
which  he  is  employed  to  perform.  It  'arises  ont 
of  the  employment,  when  there  is  apparent  to 
the  rational  mind,  upon  consideration  of  all  the 
circumstances,  a  causal  connection  between  the 
conditions  under  which  the  work  is  required  to 
be  performed  and  the  resulting  injury.  •  •  • 
But  it  excludes  an  injury  which  canaot  fairly 
be  traced  to  the  employment  as  a  contributing 
proximate  cause  and  which  comes  from  a  hazard 
to  which  the  workman  would  have  been  equally 
exposed  apart  from  the  employment  The  causa- 
tive danger  must  be  peculiar  to  the  work,  and  not 
common  to  the  neighborhood.  It  must  be  inci- 
dental to  the  character  of  the  business,  and  not 
independent  of  the  relation  of  master  and  aerv- 
ant  It  need  not  have  been  foreseen  or  expected, 
but  after, the  event  it  must  appear  to  have  bad 
its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  souroe  as  a 
rational  consequence." 

See,  also,  Reld  ▼.  Great  Northern  Ry., 
[1909]  A.  0.  31;  Spooner  v.  I>etroit  Satur- 
day Night  (Mich.)  163  N.  W.  667 ;  Biyant  ▼. 
Fissell,  84  N.  J.  Law;  72,  86  Atl.  458;  Boyd. 
Workmen's  Oomp.  Act,  {  673;  Bradbury, 
Workmen's  Comp.  Act,  vol.  1,  p.  886. 

Was  the  (flaimant  at  the  time  of  the  injur 
ry  doing  the  duty  whidi  he  was  employed  to 
perform,  and  was  there  a  causal  connectian 
between  the  conditions  surrounding  the  pei^ 
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formaoce  of  Ms  work  and  tbe  pesnltliig  In- 
Jniy.  In  approaching  thoBO  qaestlons  we 
take  Into  consideration  the  fact  that  the  act 
is  In  a  very  large  sense  remedial,  and  that 
the  liegialatnre  intended  to  fix  npon  the  em- 
ployer a  liability  whldi,  though  sonnding  In 
contract,  need 'not  depend  at  all  upon  the 
breach  of  any  dnty  by  the  employer.  Bayon 
V.  Beckley,  89  Conn.  154,  161,  98  Atl.  189.  It 
Is  plain  enongh  from  the  terms  of  the  act 
that,  when  an  injury  artslng  from  a  risk  of 
the  business  la  suffered  while  the  employ^ 
is  doing  the  thing  which  hla  employment 
fairly  requires  him  to  do,  he  will  be  entitled 
to  compensation  (except  ytheji  the  Injury  is 
caused  by  the  willfnl  and  serious  misconduct 
of  the  injured  employe,  or  by  his  intoxica- 
tion), although  he  was  doing  the  work  in  a 
negligent  or  unusual  way.  It  is  also  true 
that,  when  an  injury  arising  from  a  risk  of 
the  business  is  suffered  while  the  employe, 
tho(^  not  strictly  in  the  line  of  his  obliga- 
tory duty,  is  still  doing  something  incidental 
to  the  iwrfbrmance  of  his  work,  in  going  to 
or  from  the  work  or  in  the  necessary  inter- 
vals of  a  discontinuous  employment,  he  will 
(subject  to  the  same  exceptions)  be  entitled 
to  compensation.  Finally  the  same  right  to 
compensation  will  follow  if  an  injury  aris- 
ing from  a  risk  of  the  business  is  suffered 
while  the  employe  Is  doing  something  which, 
although  quite  outside  of  his  obligatory  du- 
ty, is  permitted  by  his  employer  for  their  mn- 
toal  convenience,  such  as  eating  his  dinner 
on  the  premises  or  any  similar  act  to  the 
performance  of  which  the  employer  has  as- 
sented. Blovell  V.  Sawyer,  [1904]  20  T.  L. 
R.  105;  Norrls  v.  Lambeth  Borough  Ck>un- 
dl,  [1906]  8  W.  O.  O.  S ;  Moore  v.  Manchester 
lines.  Limited,  8  B.  W.  C.  O.  527 ;  McLough- 
lin  V.  Anderson,  4  B.  W.  ti.  C.  376 ;  Emily 
Snndine  Case,  218  Mass.  1,  105  N.  E.  433: 
Bryant  v.  Fissell,  84  N.  J.  Law,  72,  86  Atl. 
458;  Northwestern  Insurance  Oo.  v.  Indus- 
trial Commission.  160  Wis.  633,  1S2  N.  W. 
416. 

On  the  other  hand.  If  the  Injury,  although 
it  arise  out  of  a  risk  of  the  business,  is  re- 
ceived whUe  the  employe  has  turned  aside 
from  his  employment  for  his  own  purposes, 
as  that  he  is  not  acting  within  the  scope  of 
his  employment,  no  o6mx>en8atlon  can  be  giv- 
en. Reid  V.  Great  Western  Ballway,  supra; 
Bryce  v.  Edward  Lloyd  Co.,  2  B.  W.  C.  C. 
26;  Spooner  v.  Detroit  Saturday  Night,  su- 
pra ;  Keene  v.  St  Cleaients  Press,  Limited,  7 
B.  W.  O.  C.  642. 

In  the  present  case  the  commissioner  has 
fomd  in  substance,  if  not  in  words,  that  the 
employer  knew  <^  the  employe's  custom  of 
heating  bottle*  In  the  dry  room  at  the  mouth 
of  the  hot-air  pipe,  and,  npon  principles  fa- 
miliar to  courts  befbre  compensation  acts 
were  invented,  the  right  to  so  heat  bottles  be- 
daa,  by  the  tacit  consent  of  the  employer, 
>  teiiB  or  condition  added  to  the  contract  of 
emirioyment;    so  that,  U  the  injuiy,  which 
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dearly  arose  from  a  risk  of  the  badness,  had 
occurred  while  the  dalmant  was  engaged  in 
heating  his  bottle  at  the  customary  time 
and  place,  he  wonld  doubtless  have  been  en- 
titled to  compensation.  The  finding  does  not 
Inform  us  whether  the  injury  was  received 
at  a  time  when  it  was  customary  for  the  em- 
ployes to  place  their  bottles  for  heating ;  and, 
in  the  absence  of  atiy  finding  as  to  that  fact, 
we  cannot  say,  as  a  matter  of  law,  that  it 
was  unreasonable  for  a  foreman,  whose  su- 
pervisory duties  are  not  necessarily  continu- 
ous, to  place  his  bottle  for  heating  at  11:80 
a.  m.,  at  which  time  the  accident  occurred. 
The  precise  question,  therefore,  Is  whether' 
the  claimant,  in  attempting  to  heat  his  bot- 
tle in  a  place  which  was  not  the  customary 
place,  and  was  not  a  place  whose  use  for  the 
purpose  of  heating  bottles  had  been  assented 
to  by  the  employer,  was  acting  "within  the 
scope  of  his  employment."  This  question  Is 
not  in  principle  a  new  one,  and  it  may  be 
answered  by  pointing  out  that  an  act  which 
is  quite  outside  of  the  servant's  duties,  and 
is  not  in  itself  or  in  the  manner  of  doing  it 
a  consequence  of  the  conditions  surrounding 
the  performance  of  those  duties,  cannot  be 
brought  within  the  scope  of  the  employment, 
except  by  proof  of  the  special  assent  of  the 
employer,  actual  or  imputed.  In  ascertain- 
ing the  scope  of  the  servant's  employment  It 
has  long  been  the  rule  to  take  Into  account 
what  the  servant  was  required  to  do,  the 
ccmdltlons  surrounding  the  performance  of 
his  work,  and  also  whatever  else,  with  the 
knowledge  and  assent  of  the  employer,  he 
actually  did  do.  Further  than  that  we  can- 
not go,  iiecause  the  relation  Is  contractual, 
and.  except  by  a  valid  exercise  of  the  police 
power,  Its  terms  cannot  be  enlarged  or  varied 
without  the  consent  of  both  parties. 

It  is  quite  true,  under  the  Workmen's 
Compensation  Act,  that  when  the  scope  of 
the  employment  Is  once  ascertained,  any  In- 
Jury  arising  out  of  and  in  the  course 'of  It 
Is  to  be  compensated  for,  although  the  em-> 
ployfi  acted  In  a  negligent  or  unusual  way. 
Ilils  is  the  principle  on  which  the  claimant's 
counsel  relies,  contending  that  the  scope  of 
the  employment  had  been  enlarged  by  the 
known  custcnu  of  heating  bottles  at  the  mouth 
of  the  hot-air  pipe,  and  that  therefore  the 
(dafmanC  is  entitled  to  compensation,  al- 
though he  attempted  to  heat  his  bottle  on 
this  occasion  in  an  unusual  way.  But,  when 
the  injury  arises  from  his  own  act,  the 
claimant  must  first  show  that  the  act  which 
caused  it  was  within  the  scope  of  his  em- 
ployment ;  and,  if  the  act  is  one  i^ich  has 
no  direct  relation  to  his  employment  or  to 
the  conditions  surrounding  the  work,  there 
Is  no  presumption  that  the  master  has  as- 
sented to  it  In  advance,  and  therefore  It 
cannot  be  brought  within  the  scope  of  his 
employment  at  all,  except  by  evidence  aft- 
flrmatively  showing  that  it  was  done  with 
the  Imowledge  and  assent  of  the  employer, 
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And,  if  the  knowledge!  and  assent  of  the  em- 
ployer as  shown  by  the  evidence  is  limited 
to  a  particular  way  of  doing  such  an  act, 
It  follows  that  the  act,  if  done  In  an  unusual 
way,  may  or  may  not  be  within  the  scope  of 
the  employment  according  to  the  circum- 
stances of  the  case.  As  to  such  acts  the 
scope  of  the  employment  is  coextensive  with 
the  master's  knowledge  and  assent.  The 
scope  of  the  employment  la  to  be  determin- 
ed, like  the  scope  of  any  other  contractual  re- 
lation, by  the  mutual  Intent  of  the  parties, 
which,  in  a  case  like  this,  ultimately  rests 
on  the  Intent  of  the  master,  to  be  ascertain- 
ed upon  the  principle  that  one  intends  the 
natural  consequences  of  that  which  he  has 
permitted  to  be  done. 

The  Issue  then  takes  the  form  of  an  In- 
quiry whether  the  claimant's  act  In  putting 
his  bottle  into  the  hot-air  pipe  In  an  ad- 
joining room  was  a  natural  consequence  of 
the  master's  permission  to  heat  bottles  in 
the  dry  room  at  the  mouth  of  the  hot-air 
pipe ;  so  that  the  master  in  assenting  to  the 
latter  custom  of  heating  bottles  may  fairly 
be  said  to  have  assented  also  to  the  claim- 
ant's deviation  from  that  custom.  We  think 
not.  The  finding  is  that  the  usual  custom 
was  to  heat  the  bottles  In  the  dry  room  at 
the  place  where  the  heated  air  was  emitted. 
In  the  room  adjoining  the  dry  room  there 
was  an  opening  in  this  pipe  consisting  pre- 
sumably of  a  small  door.  On  this  particular 
occasion  the  claimant,  to  quote  the  language 
of  the  commissioner,  "Instead  of  placing  his 
bottle  at  the  mouth  of  the  pipe  In  the  dry 
room,  went  around  and  attempted  to  place 
it  Inside  the  pipe  through  the  door  herein- 
before described,  not  knowing  that  inside 
the  pipe  was  a  revolving  fan."  We  think  It 
is  quite  clear  that  the  master's  assent  to  the 
custom  of  heating  bottles  in  the  dry  room  at 
the  month  of  the  pipe  cannot  reasonably  be 
said  to  Involve  his  assent  to  the  claimant's 
act  of  going  Into  another  room  and  attempt- 
ing tb  put  his  bottle  inside  of  the  hot-air 
pipe  through  a  door  which  led  to  a  revolv- 
ing fan.  The  finding  of  the  commissioner 
does  not  contain  any  facts  which  tend  to 
show  that  the  master  ought  reasonably  to 
have  expected  the  claimant  to  do  this ;  and, 
in  the  absence  of  any  such  findings  of  fact, 
we  think  there  was  nothing  from  which  the 
commissioner  could  reasonably  conclude  that 
the  employer  had,  in  effect,  assented  Is  ad- 
vance to  the  performance  of  the  act  whlcA 
caused  the  claimant's  injury.  In  Keene  v. 
St  Clement's  Press,  Limited,  svpra,  the 
claimant  was  placing  a  tin  of  milk  on  a 
ledge  underneath  the  moving  machinery  of 
a  press,  when  his  hand  was  Injured  by  com- 
ing in  contact  with  a  revolving  plate.  It 
was  customary  for  the  workmen  to  take  tea 
at  5  o'clock  and  to  prepare  their  tea  before- 
hand ;  and  the  claimant  had  gone  to  the . 
place  where  the  hot-water  urn  was  kept  and  | 
had  returned  with  the  tea  when  he  was  In- ' 
fnred.  The  only  point  ifi  which  be  went  out- ! 
side  of  the  custom  as  known  co  the  employer 
waa  tn  putting  the  tin  of  milk  under  the 


press  to  hide  It  from  the  night  shift;  and 
the  Court  of  Appeals  held  that  because  the 
employer  had  no  knowledge  of  any  custom 
of  placing  tins  of  milk  under  the  press  the 
accident  did  not  arise  out  of  the  claimant's 
employment.  That  case  Is  very  like  tbe 
present  one  in  all  material  points.  Here  aa 
there  the  act  which  resulted  in  the  injury 
was  outside  of  the  servant's  duty,  and  not 
one  which  was  a  consequence  of  tbe  condi- 
tions surrounding  the  performance  of  his 
work,  or  to  which  the  master  could  fairly 
be  said  to  have  assented,  and  it  subjected 
the  claimant  to  the  added  risk  from  which 
the  injury  resulted.  In  this  case  it  is  ap- 
parent that  tbe  injury  did  not  arise  out  of 
the  employment,  because  there  was  no  causal 
connection  between  the  conditions  under 
which  tbe  claimant's  work  was  required  to 
be  done  and  the  resulting  injury. 
There  is  no  error. 

PRENTICE,  C.  J.,  and  THATBB  and  ROB- 
ABACK,  JJ.,  concurred.  WHEiELBR,  J.,  con- 
curred in  the  result,  but  not  in  the  opinion. 

WHEELEIR,  J.  -I  concur  in  the  result  and  in 
the  holding  that  the  claimant  whoi  Injured  was 
not  doing  his  employer's  work,  but  doing  some- 
thing inhis  own  way — and  a  way  not  permitted 
by  MS  employer — and  for  his  own  benefit,  and 
hence  his  injury  did  not  arise  out  of  his  em- 
ployment. I  agree  with  the  doctrine  of  Keene 
v.  St  Clements  and  the  McNicol  Case,  215  Mass. 

497,  102  N.  B.  607,  as  cited,  in  their  holding 
that  the  terms  arising  "in  the  course  of  the 
employment"  and  arising  "out  of  the  employ- 
ment" are  independent  and  conjunctive  terms. 

I  do  not  concur  generally  in  the  opinicHi, 
through  my  fear  that  it  confounds  these  terms 
and  treats  and  holds  them  to  be  equivalents,  and 
further  because  I  fear  that  the  opinion  holds 
that  the  claimant  was  not  at  the  time  of  his  in- 
jury in  the  course  of  his  employment  and  I  am 
of  the  opinion  that  he  was,  and  that  his  mo- 
mentary departure  from  his  work  to  do  some- 
thing for  his  own  benefit,  although  permitted  by 
his  master  so  to  do,  yet  done  in  a  manner  and 
place  not  permitted,  did  not  take  him  at  the  time 
of  his  injury  out  of  the  course  of  his  employ- 
ment The  authorities  seem  to  support  this 
view.    Moore  v.  Machester  Lines,  [19101  A.  G. 

498.  500;  Fitzgerald  v.  Clark  &  Oo.  (1908)  99 
L.  T.  101.  1  B.  W.  C.  C.  197,  201 ;  Robertson 
V.  Allen  Bros.  &  Co.  (1908>  98  L.  T.  821,  1 
B.  W.  C.  O.  172 ;  Sundme's  Case,  218  Mass.  1, 
105  N.  E.  433:  Bryant  v.  Fissell,  84  N.  J.  Law, 
172,  86  Atl.  458,  460. 


tjTATJO  T.  WIJULIAMS  «t  Ol. 

(Supreme  Court  of  Errors  of  Connecticut    Jan 
27,  1916.) 

1.  Homicide  «i=>22—MuRDKR— First  Dbqbee. 

To  warrant  a  verdict  of  fint  degree  murder, 
the  state  must  prove  either  that  the  Mllisg  was 
deliberate  and  premeditated,  or  that  it  was  done 
in  the  perpetration  of  a  felony. 

[Ed.  Note.— For  other  ca^es,  see  Homidde, 
Gent  Dig.  |§  35-38 ;   Dec.  Dig.  «=322.] 

2.  HoMiciDB  «=3253—Mi7BDE»— First  Dkosh: 
—Evidence  RxqiuiBBD. 

No  conviction  can  be  had  for  first  degree 
murder  without  the  testimony  of  at  least  two 
witnesses,  or  its  equivalent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  {{  623-632;   Dec.  Dig.  <t=s>253.1 

3.  HoMiffltDK  *=»263— Evidence. 

Evidence  held  to  warrant,  a  finding  that 
defendants  went  to  the  scene  of  the  homicide 
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with  the  intentioii  ot  coioauttiiix  a  crime,  so 
that  the  kiUing  was  murder  in  the  first  degree. 
[Ed.   Note. — For  other   cases,   see   Homicide, 
GenL  Dig.  U  628-«32;   Dec.  Dig.  «=>253.] 

4.  HoifioiDE  ^=s269— Intekt. 

The  intent  with  which  defendants  accused 
of  murder  In  the  first  degree  went  to  the  scene 
of  the  crime  was  a  qnestion  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  663 ;  Dec.  Dig.  «=»26»J 

5.  CanaHAi.   Law   «s>90&— Motion  to  8n 
Abide  Vebdict. 

Where  evidence  was  improperly  admitted, 
the  remedy  was  not  by  motion  to  set  aside  the 
Terdict,  but  by  appeal. 

[EkL  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Die.  »  2128,  2133,  2404,  2406; 
Dec  Dig.  «=»906.] 

S.  Homicide  «=»268— Bvidenc»— SornciEN- 
OT— Qdebtioh  fob  Jubt. 

Whether  testimony   in   a   prosecatioa   for 

murder  in  the  first  degree  was  equivalent  to  that 

of  two  witnesses  was  a  question  for  the  jury. 

[Ed.  Note— For  other  cases,   see  Homicide, 

Cent  Dig.  |  662;  Dec.  IMg.  «=>268.] 

7.  Cbikinax  Law  «=333&— Evidence. 

Deceased's  wife  could  testify  that  deceased 
carried  his  pocketbook  in  his  hip  pocket,  where 
the  fonndation  tikerefor  was  later  shown  by 
proof  that  the  pocketbook  was  not  there  after  he 
was  killed;  such  evidence  being  material  on  the 
issne  of  robbery. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Die- Ji  762,  763,  765,  766,  787,  788, 
801,  866;   Dec  Dig.  «s>338.] 

8.  CuMiNAii  I^w  «3>104S— Airmui— Pnoa- 

VATION   or  EXCBFTIONa. 

Where  the  only  objection  to  admission  of  a 
letter  of  accused  was  that  it  was  wholly  Irrel- 
evant, but  certain  portwms  were  relevant,  the 
question  of  error  m  its  admission  cannot  be 
reviewed. 

[Ed.  Note.— For  oth»  cases,  see  Criminal 
Uw.  Cent.  Dig.  ||  2664,  2666 ;    Dec.  Dig.  «=» 

9.  Osnaif  AL  liAw  «e3686  —  BjcoPBNiiia  Oasb. 

Where  important  testimony  is  inadvertent- 
b  omitted  by  the  state,  it  is  within  the  disae* 
oon  of  the  court  to  reopen  the  case,  espedally 
where  the  evidence  was  admissible  bi  rebuttal, 
and  defendant  was  not  harmed  by  its  admission 
in  chief. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1619, 1620, 1626, 1626 ;  Dec 
Dig.  «=>686.] 

10.  CannNAi.  Law  «3>787— TbiaI/— Instbtjo- 
noRB— FAixirBK  OF  Accused  to  TEsnrr. 

^  Under  Gen.  St  1909,  |  1609,  providing  that 
tailure  of  the  accused  to  testify  eball  not  be 
commented  upon,  Is  not  error  to  fail  to  instruct 
the  jury  not  to  consider  such  failure. 

lEd.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  if  1902,  1003;  Dec  Dig.  «» 
787.] 

Appeal  from  8upei4or  Oonrtv  Litchfield 
County;   JToel  H.  Boed,  Jtadge. 

Isaac  N.  Williams  and  Harry  B.  Roe  were 
cmvicted  of  murder  in  the  first  degree,  and 
both  appeal,  assigning  for  error  the  court's 
refosal  to  set  aside  the  verdict,  its  rulings 
apon  erldrace,  and  its  neglect  to  instruct 
the  jury  that  the  failure  of  the  accused  to 
testify  should  not  be  considered  against 
them.   Mo  error. 

Bernard  B.  Higgins,  of  Torrlngton,  for 
appellant  Roe.  Charles  H.  Shapiro,  of 
Bridgeport,  and  Joseph  G.  Shapiro,  o*  Shel- 


Um,  for  8i>pellaiit  Williams.  Donald  T.  War- 
ner, State's  Atty.,  of  Saltobnry,  and  Frank 
B.  Munn,  of  Wiasted,  for  the  State. 

THAYER,  J.  In  an  indictment  containing 
two  counts  the  accused  were  Jointly  charged 
with  the  murder  of  Hubert  B.  Case  on  the 
28th  day  of  November,  1914,  at  the  town  of 
Barkhamsted.  The  first  count  charged  that 
they  willfully,  deliberately,  and  premedlta- 
tedly  killed  him ;  the  second  that  they  killed 
Mm  while  robbing  him.  The  evidence  pro- 
duced by  the  state  shows  that  Mr.  Case  con- 
ducted a  country  store  at  Barkhamsted,  and 
that  at  about  9  o'clock  In  the  evening  of  the 
day  alleged  he  was  assaulted  in  his  store 
and  struck  upon  the  head  with  a  piece  of  an 
iron  axle  which  had  been  secured  from  the 
scrap  heap  of  a  blacksmith  shop  near  by, 
and  that  he  died  the  following  day  from  the 
effects  of  his  injuries.  l%e  evidence  tended 
to  show  that  the  accused,  one  of  whom  re- 
sided In  Bridgeport,  and  the  other  in  Pough- 
keepsle,  N.  T.,  met  by  arrangement  at  Wln- 
Bted,  about  eight  ndles  from  the  scene  of  the 
homldde,  early  in  the  evening,  and  proceeded 
to  Barkhamsted  and  committed  the  crime. 
Ttiere  was  evidence  tending  to  show  that  at 
the  time  of  the  assault  Oase  was  robbed  of 
his  pocketbook  and  some  money.  The  de- 
fense was  an  alibi. 

[1,2]  The  defendants'  motion  to  set  aside 
the  verdict  was  based  upon  the  dalm  that  no 
evidence  was  offered  tending  to  show  that 
the  homicide  was  perpetrated  vrith  premedi- 
tation and  deliberation;  and  none  that  It 
was  committed  in  the  perpetration  of  a  rob- 
bery, except  certain  testimony,  hereafter  to 
be  noticed,  a  portion  of  which  they  claim 
was  improperly  admitted,  and  which,  taken 
as  a  whole,  was  not,  they  claim,  equlvalmt 
to  the  testimony  of  two  witnesses.  To  war- 
rant a  verdict  of  murder  In  the  first  degree 
under  the  indictment  the  state  was  bound  tO' 
prove  either  that  the  killing  was  deliberate 
and  premeditated  or  that  it  was  done  In  the 
perpetration  of  a  robbery;  and  the  accused 
could  not  be  convicted  legally  of  that  crime 
without  the  testimony  of  at  least  two  wit- 
nesses or  that  which  Is  equivalent  thereta 

[3]  The  Jury  have  found  that  the  homicide 
was  perpetrated  by  the  defendants;    there 
j  was  evidence  to  warrant  a  finding  that  tb^ 
had  deliberately  planned  the  commission  of 
:  some  crime  at  Cbse's  store.    This  consisted 
{in  the  facts  that  the  defendant  Williams,. 
,  who  had  formerly  worked  in  Wlnsted,  and 
[  was  acquainted  In  the  locality,  and  had  visit- 
'  ed  there  shortly  before  the  crime,  had  been 
j  informed  that  Case  kept  a  good  deal  of  mon- 
ey at  the  store;  that  the  accused  by  piear- 
rangement  came  together  on  the  night  of  the 
homicide,  from  different  and  remote  locali- 
ties, at  a  point  not  far  from  the  place  of  Its 
commlsslou,  and  shortly  after  meeting  started 
for  the  scene  of  the  homicide;    that  before 
entering  the  store,  which  had  not  been  closed 
for  the  night,   and  where,   as  the  evidence 
and    circumstances    show,    the    defendants 
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knew  that  Mr.  Oese  was  alone,  they  secured 
the  Iron  axle  with  which  the  crime  was  com- 
mitted ;  and  that  they  entered  the  store,  com- 
mitted the  assault,  and  took  money  there- 
from. 

[4]  Whether  they  entered  the  store  with 
the  deliberate  intention  of  assaulting  and 
killing  Mr.  Case  that  they  mi^^ht  possess 
themselves  of  such  money  as  he  might  have 
upon  his  person  and  In  the  store  or  intended 
merely  a  robbery  or  some  other  crime  -were 
questions  for  the  jury.  There  was  mani- 
festly evidence  to  warrant  the  conclusion 
that  It  was  a  wUUul,  deliberate,  and  pre- 
meditated killing.  The  defendants'  state- 
ment of  their  claim  admits  that  there  was 
evidence  tending  to  prove  that  the  homicide 
was  committed  in  the  i)erpetration  of  the 
robbery  of  Mr.  Casa 

[5]  If  It  were  true,  as  claimed,  that  this 
latter  evidence  was  Improperly  admitted,  ad- 
vantage of  that  error  cannot  be  taken  by  a 
motion  to  set  aside  the  verdict  as  against 
the  evidence,  but  the  remedy  lies  in  an  ap- 
peal asking  for  the  revision  of  the  erroneous 
rulings  admitting  the  evidence. 

[I]  Whether  the  testimony  was  equivalent 
to  that  of  two  witnesses  was  a  question  of 
fact  for  the  Jury,  who  were  to  weigh  the 
testimony.  The  court  properly  refused  the 
defendants'  motion  to  set  the  verdict  aside 
as  against  the  evidence. 

17]  The  state's  attorney  asked  Alzira  R. 
Case,  widow  of  Hubert  B.  Case,  In  what 
manner  her  husband  usually  carried  hla 
money  on  bis  pers<Hi,  to  which  she  answered 
that  he  carried  it  in  a  pocketbook  in  his  pants 
pocket.  This  evidence  was  objected  to  as 
not  material  and  because  at  the  time  it  was 
offered  no  foundation  had  been  laid  for  its 
intaroduction.  Upon  the  representation  of 
the  state's  attorney  that  he  would  later  sup- 
ply the  foundation  for  its  admission,  the  ob- 
jection was  overruled,  and  the  evidence  re- 
ceived. Evidence  was  afterwards  intro- 
duced by  the  state  tending  to  prove  that  im- 
mediately after  the  assault,  upon  a  search 
made  by  the  medical  examiner,  no  pocket- 
book  or  money  was  found  upon  the  person 
of  Mr.  Case,  and  that  the  accused  obtained 
flO  or  $12  and  the  pocketbook  as  the  fruit 
ot  their  adventure.  This  testimony  fur- 
nished a  foundation  for  the  admission  of  the 
testimony  of  Mrs.  Case  which  was  objected 
to.  From  the  established  habit  of  carrying 
his  money  In  a  pocketbook  on  his  person 
the  Jury  would  be  justified  in  presuming 
that  he  had  his  pocketbook  where  he  usu- 
ally carried  it.  In  hid  pocket,  while  in  his 
store  on  the  night  In  question  eni^ged 
in  his  usual  occuimtlon,  and  that  it  was 
there  found,  and  thence  taken  by  the  ac- 
cused. It  was  thus  competent  to  estab- 
lish the  fact  that  the  deceased  usually 
carried  his  money  upon  his  person  in  a  pock- 
etbook (1  Wlgram  on  Evidence,  f  92,  and 
note),  and  the  evidence  was  material.  It 
was  proper  for  the  court  to  receive  it  upon 


the  assur&nce  of  the  state's  attorney  that  it 
would  be  followed  by  evidence  which  would 
render  It  matcrlaL  State  t.  Saxon,  87  Conn. 
8,  9,  86  AtL  590. 

[1]  The  defendants  complain  because  the 
court  allowed  the  whole  at  Exhibit  X,  which 
la  a  letter  from  the  defendant  Williams  to 
the  mother  ot  the  defendant  Roe  to  be  read 
to  the  jury,  Instead  of  that  portion  <rf  It  only 
which  the  state  claimed  to  be  relevant.  No 
such  objection  was  made  at  the  time  that  the 
letter  was  read.  Its  admissibility  was  dis- 
cussed in  the  absence  of  the  jury  as  appears 
by  the  record,  the  state  claiming  only  such 
parts  as  showed  guilty  knowledge  of  the 
crime  In  question  on  the  part  of  Williams. 
These  were  admissible.  The  objectioo  was 
to  the  entire  contents  of  the  letter  as  irrele- 
vant Had  the  objection  now  urged  been 
pressed  at  the  time  the  letter  was  read,  cer- 
tain portions  not  r^vaut  would,  no  doubt, 
have  been  omitted  from  the  reading  by  the 
state's  attorney.  The  objection  now  urged 
not  having  been  made  in  the  superior  court, 
advantage  cannot  now  be  taken  of  tbe  er- 
ror, If  there  was  one.  Furthermore,  as  it 
does  nbt  appear  that  the  defendants  were  A- 
ther  of  them  Injured  because  of  the  reading 
of  the  entire  letter,  instead  of  a  part  of  it, 
the  fact  that  the  court  did  not  of  Its  own 
motion  exdude  the  portion  not  claimed  by 
the  state  afiFords  the  defendants  no  ground 
for  a  new  trlaL 

[9]  The  action  of  the  court  In  permitting 
the  state,  after  the  defendants  had  rested 
their  case,  to  reoi)en  its  case  and  introduce 
in  chief  a  letter  ot  the  defendant  Williama 
written  prior  to  the  trial,  containing  state- 
ments as  to  his  whereabouts  on  the  night  of 
the  homicide  In  conflict  with  his  claim  upon 
the  trial  that  he  Was  in  Poughkeepsle  on  that 
night,  is  assigned  as  error.    The  permission 
was  given  after  the  state  had  offered  the  let- 
ter in  rebuttal,  and  the  defendants  had  claim- 
ed that  It  should  have  been  offered  in  chief. 
As  the  letter  showed  that  Williams  prior  to 
the  trial  was  making  the  claim  that  he  waa 
in  Bridgeport  on  the  night  of  the  homldde, 
and  had,  in  court  in  support  of  his  claluied 
alibi,  claimed  and  offered  testimony  that  he 
was  in  Poughkeepsle  at  that  time,  we  think 
that  the  evidence  was  properly  offered  la  re- 
buttal,  and   that  the  defendants  were  not 
harmed  by  the  reopening  of  the  state's  case 
and  receiving  it  in  -chief.    But  the  court,  in 
its  discretion,  mighfc  permit  the  reopening  of 
the  state's  case  in  chiefs  It.  satisfied  that  im- 
portant   testimony   had    been    inadvertently 
omitted  or  had  been  discovered  after  the  case 
in  chief  was  closed  giving  the  defendants,  u 
was  .done  In  this  case,  opportunity  to  reopen 
its  ease  to  meet  the  new  evidence.     Ilien 
was  no  harmful  error  In  reopening  the  cas^ 

[10]  INeither  of  the  defendants  testified  up- 
on the  trlaL  The  court  In  its  charge  did  not 
notice  this  circumstance  nor  charge  the  jury 
that  their  neglect  to  testify  should  not  b* 
taken  against  them.    Xho  defendants'  cou» 
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«el,  aUhMKb  tiiey  did  not  nqnest  BD<di  aa  ijo- 
stractloD,  compUiin  of  this  omisaion.  Gener- 
al Statntes,  {  1G09,  pioTldeB  tbat: 

TThe  neglect  or  refnsal  of  an  sceuaed  party  to 
testify  shall  not  be  commented  upon  to  the  court 
•r  jury." 

▲  IHrsTloaB  act,  passed  In  1867,  provided 
tbat  the  neglect  of  an  accused  person  to  tes- 
tify should  not  be  commented  upon  by  the 
prosecuting  attorney  or  the  court.  This  act 
was  rq)ealed  by  an  act  passed  in  1879,  which 
Is  now  sectlfm  1609,  above  referred  to.  For 
12  years  it  was  thus  by  statnte  improper  for 
the  court  to  comment  upon  the  fact  that  an 
accused  person  had  neglected  to  testify.  The 
present  act  does  not  In  terms  forbid  or  re- 
quire the  court  to  In  any  way  refer  to  the  dr- 
cnmstanoe. 

Whether,  if  there  had  been  a  request,  the 
court  would  have  been  bound  to  give  the  in- 
struction which  the  accused  claims,  is  a  ques- 
tion which  It  Is  unnecessary  for  us  to  decide. 
There  was  no  such  requecrt:,  and  It  was  not 
error  for  the  court.  In  the  absence  of  one, 
to  omit  any  Instruction  upon  the  subject. 

There  Is  no  error.  The  other  Judges  con- 
curred.   

CARPENTER  t.  OEm^RAL  VERMONT  ST. 

c?o. 

(Snpreme  Ooart  of  Vermont.    Windham.    Jan. 

14,  1916.) 
L  Appbai.  aro  Eaaoa  «=3lOQ6  —  Ha»mt.iihb 

ERBOB— STVIDKNCK. 

In  a  brakeman's  action  at  common  law  for 
personal  injury,  where  defendant's  plea  raised 
the  question  that  plaintiff's  right  of  action,  if 
any.  was  under  federal  Employers'  Liability  Act 
April  22,  1908,  c.  149,  85  Stat  65  (TJ.  S.  Comp. 
St  1913,  »  8667-8666),  the  exclusion  of  testi- 
mony of  defendant's  agent  that  a  carload  of 
bark,  destined  to  a  point  without  the  atate, 
thoQgh  billed  on  January  7th,  did  not  leave  un- 
til January  8th,  the  day  of  the  accident  and  his 
car  record  in  corroboration,  and  the  testimony 
of  the  conductor  that  the  car  of  bark  was  includ- 
ed in  the  train,  and  the  record  of  the  cars  in  the 
train,  and  the  conductor's  entry  in  the  train  ret;- 
later  showing  the  number  of  cars,  was  prejudi- 
cial error. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4187-4193,  4207 ;  Dec.  Dig. 
«=>1056.] 

2.  APPEAI.  AlfD  Bbbob  ^=31056  —  Exolubion 
OF  BnnEifOB— New  Tkiai.. 

The  exclusion  of  material  evidence  under 
abjection  and  exception  requires  a  new  trial. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i|  4187-4193,  4207;  De<S.  Dig. 
e=>1056,] 

3.  Apfeai.  and  Ebbob  «=»171  —  Tbeobt  oi 
Case— AlosRDKENT. 

Where  a  brakeman's  action  for  personal  in- 
jury brought  at  common  law  was  tried  on  that 
theory,  he  could  not,  on  appeal  from  a  judgment 
in  his  &vor,  amend  his  declaration  so  as  to  make 
it  a  declaration  under  the  federal  Ihnployers' 
LiabiUty  Act 

.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i{  1053-1003,  1066,  1067, 
1161-1166;    Dec.  Dig.  «=9l71.] 

4.  New  TUAL  «s>161  — Obourds  — REsraio- 
noRs. 

Where  the  trial  of  a  brakeman's  action  for 
injory  at  oommon  law  erroneously  excluded  th« 
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issue  nade  by  defendant's, allagation  and  prool 
that  the  right  of  action,  if  any,  was  under  the 
federal  Employers'  DiaUUty  Act,  a  new  trial 
should  be  had  without  any  rasbiotions  upon 
either  party  consequent  upon  the  result  at  tb« 
former  triaL 

[Ed.  Note.— For  other  cmcs,  see  New  Trial, 
Cent  Dig.  n  821-323;   Dec.  Dig.  <^=>iei.] 

Exc^Dtions  from  Windham  County  Court; 
Frank  U  Fish,  Judge. 

Action  by  Lisle  M.  Carpenter  against  the 
Central  Vermont  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Bereraed  and  remanded  tor  new  trial. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  TAI- 
LOR^ JJ. 

A.  B.  Ondworth,  of  South  Londonderry,  B. 
O.  Bacon,  of  Brattleboro,  U  R.  Pierce,  of 
South  Londonderry,  and  B.  W.  Gibson,  of 
Brattleboro,  for  plalntlflf.  Harold  B.  Whit- 
ney, Hennon  B.  Eddy,  and  Clarke  O.  Fitts, 
all  of  Brattleboro,  for  defendant 

HASELTON,  J.  This  Is  an  action  on  the 
case  for  personal  injuries  received  by  the 
plaintiff  while  at  work  for  the  defendant  as 
a  brakeman  at  South  Londonderry  on  the 
West  River  Railroad,  a  railroad  extending 
from  South  Londonderry  to  Brattleboro  and 
owned  and  operated  by  the  defendant  The 
general  Issne  and  a  special  plea  called  a  plea 
in  bar  were 'filed.  Issue  was  joined,  trial  by 
jury  was  had,  and  verdict  and  judgment  were 
for  the  plaintiff.  The  defendant  brings  a  bill 
of  exceptions. 

[t]  Tlie  accident  took  place  January  8, 
1909,  and  the  action  is  at  commcw  law.  The 
defendant's  second  plea  raised  the  question 
that  the  plaintiff's  right  of  action,  U  any  he 
had,  was  under  the  federal  Employers'  tiia- 
tdllty  Act  The  plaintiff  was  employed  as  a 
brakeman  on  trains  53  and  62  of  the  West 
River  Railroad.  So  far  as  the  engine  and  a 
combination  freight  and  passenger  car  are  ' 
concerned  the  trains  are  the  same.  The  en- 
gine draws  a  train  known  as  68  from  Brattle- 
boro to  South  Londonderry,  where  cars  and 
freight  are  left,  and  a  train  is  there  made 
up  of  snch  cars.  In  addition  to  the  comUna- 
tion  car,  as  are  ready  for  tran^iortation,  and 
is  drawn  by  the  engine  from  South  London- 
derry to  Brattleboro.  On  the  day  In  ques- 
tion train  63  consisted  of  the  engine,  the 
comblnaUmi  freight  and  passenger  car,  and 
two  freight  cars.  It  was  in  the  course  of  the 
movements,  in  the  yard  at  South  Londonder- 
ry, made  in  the  course  of  making  up  the  re- 
turn train  52,  that  the  plaintiff  was  injured. 

The  jury  by  their  verdict  necessarily  found 
that  the  plaintiff  was  not,  at  the  time  of  his 
injury,  employed  and  engaged  in  interstate 
commerce,  and  as  there  was  much  evidence 
offered  on  that  point  by  the  defendant  and 
excluded  by  the  court,  under  objection  and 
exception  by  the  defendant,  it  is  necessary 
for  us  to  consider  whether  or  not  there  was 
prejudicial   error   in   the   rulings   excluding 
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sndi  evidence,  for.  If  there  was,  the  findings 
of  the  }nry  must  go  for  nothing.  The  de- 
fendant claimed  that  the  accident  happened 
dnrlng  the  switching  moTements  at  London- 
derry, incidental  to  the  taking  Into  the  train 
of  a  car,  loaded  with  bark,  to  be  taken  with- 
out the  state,  that  the  plalntlfF  was  engaged 
in  these  operations,  and  so  that  the  plaintiff's 
right  was  to  be  determined  under  the  federal 
Eimployers'  lilabiUty  Act.  Pennsylvania  Co. 
T.  Donat,  239  D.  S.  50,  36  Sup.  Ot  4,  60  L.  Ed. 

;    New  York,  etc.,  B.  K.  Ck).  v.  Oarr,  238 

V.  a.  260,  262,  35  Sup.  Ot  780,  59  L.  Ed.  1298. 
The  plaintiff  claimed  and  introduced  some 
evidence  tending  to  show  that  the  carload  of 
bark  in  question  was  not  shipped  on  the  day 
of  the  accident,  which,  as  we  have  said,  was 
January  8th.  The  bill  of  the  bark  was  dated 
January  7th ;  but  the  assistant  station  agent, 
who  made  it  out,  testified  that  for  some  rea- 
son the  bark  did  not  leave  until  the  8th  of 
January.  His  testimony  was  that  he  knew 
that  the  car  containing  the  bark  went  out 
on  the  8th,  because  the  car  record  wlilch  he 
kept,  and  which  it  was  his  duty  to  keep, 
showed  such  to  be  the  fact.  The  car  record 
to  which  he  referred  showed  what  the  wit- 
ness testified  to,  and  was  offered  in  evidence 
in  corroboration  of  the  witness,  and  as  inde- 
pendent evidence,  and  was  excluded.  But 
Its  exclusion  was  error,  for  it  was  admissi- 
ble on  both  grounds  of  the  offer. 

One  Rouse  was  the  conductor  of  train  52, 
and  in  the  performance  of  his  duty  kept  a 
record  of  the  cars  in  the  train.  Eefreshlng 
his  recollection  by  reference  to  the  record  so 
kept  by  him,  he  testified  that  the  car  of  bark 
was  included  in  the  train.  The  report  or 
record  itself  was  offered,  and  excluded  under 
objection  and  exceptioiL  But  its  exclusion 
was  error.  Witness  Bouse  Identified  a  train 
register  kept  at  South  Londonderry,  and  tes- 
tified that  an  entry  thereon  in  bis  handwrit- 
'ing  showed  that  three  cars  were  billed  in 
train  52  on  January  8th,  and  that  train  52 
hauled  these  cars  out  of  South  Liondonderry 
on  tliat  day.  The  entry  on  the  train  register 
made  by  him  was  offered  and  excluded  under 
objection  and  exception.  But  in  tide  exclu- 
sion there  was  error.  Other  exUbits  of  like 
character  were  offered  and  excluded  under 
objection  and  exception,  but  it  is  unnecessary 
to  enumerate  them. 

[2]  The  exceptions  to  those  referred  to 
raise  sufficiently  the  questions  of  evidence  ar- 
gued and  requiring  decision.  As  we  have 
seen,  material  evidence  was  excluded  under 
objection  and  exception.  Griffin  v.  B.  &  M. 
Railroad,  87  Yt  278,  89  AU.  220,  and  cases 
there  cited. 

The  defendant  moved  for  the  direction  of 
a  verdict  in  its  favor  which,  as  the  evidence 
stood,  was,  we  think,  properly  overruled; 
but  because  of  the  prejudicial  rejection  of 
material  and  admissible  evidence  offered  by 
the  defendant,  there  should  be  a  new  trial. 


And  we  think  that  a  new  trial  shotfld  be 
granted  on  all  questions  in  the  casei. 

[3]  The  i$lalntiff  asks  that,  if  necessary  to 
the  holding  by  him  of  the  judgment  in  his 
favor,  he  be  allowed  to  amend  bis  declaratton 
in  this  court,  so  as  to  make  it  a  declaration 
under  the  federal  Employers'  liability  Act. 
But  he  tried  his  case  on  a  different  theory, 
and  so  sach  an  amendment  cannot  prc«>erly 
be  allowed  in  this  court  The  defendant  asks 
that.  If  the  case  is  reversed  and  remanded, 
consideration  be  here  given  to  the  qnestion 
of  damages,  on  the  ground  that,  as  found  by 
the  Jury  on  the  former  trial,  they  are  exces- 
sive, and  that  this  court  should  now  deal  with 
that  question. 

[4]  We  are  clear  that  in  this  case,  since 
there  must  be  a  new  trial,  a  new  trial  of  all 
questions,  including  the  qnestion  of  damages, 
win  best  subserve  the  ends  of  Justice.  We 
are  confirmed  in  this  view  by  the  fact  that 
since  the  case  was  tried,  the  Supreme  Co-art 
of  the  United  States  has,  in  several  cases 
and  on  several  points.  Interpreted  the  federal 
act  in  question,  and  has  made  it  desirable 
that  the  new  trial  should  be  bad  without  any 
restrictions  upon  either  party  consequent  up- 
on the  result  of  the  former  trial. 

Judgment  reversed,  and  cause  remanded. 


ROWLEY  et  aL  t.  SHEPARDSON  et  aL 

(Supreme  Court  of  Vermont    Windham.    Jan. 

13,  1916.) 

1.  Afpxai.  and  Ebbob  «=9934t— PREsmonoNS 
Favobino  Decbee. 

Where  the  decree  is  for  the  defendants,  all 
inferences  to  be  drawn  from  the  facts  found  are 
against  the  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8777-^3782 ;  Dec.  Dig.  «=» 
934.] 

2.  Frattdttlert  Oonvetancxb  e=»64—  Fkaud 
or  Creditors. 

Where  a  husband,  not  indebted  at  the  tim^ 
and  not  to  defeat  the  claim  against  him  of  par- 
ties whom  he  had  defrauded  in  the  sale  of  a 
form,  conveyed  his  property  to  his  wife  to  enable 
her  to  hold  the  property  against  his  heirs  in  case 
of  his  death,  he  being  in  feeble  health  and  de- 
siring that  it  should  go  to  her  and  not  to  them, 
the  wife  did  not  hold  title  to  the  property  in 
fraud  of  the  parties  defrauded  by  the  husband. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  SS  159-161,  164,  165; 
Dec  Dig.  <S=>&4.} 

8.  JUDOMKNT   «=>698  —   COROLTTSIVKNEas    OV 

Adjudication. 

Where  parties  defrauded  in  the  sale  of  a 
farm  sued  the  seller  without  joining  his  wife,  in 
their  subsequent  suit  against  the  s^er  and  wife 
to  enforce  satisfaction  of  the  judgment  in  the 
prior  suit,  the  wife  was  not  concluded  by  such 
judgment 

[EH.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $  1216;   Dec.  Dig.  iSs>693.] 

4.  HrrsBAND  and  Wife  «=s105— Liabilitt  of 
Marbied  Women— Tobt  and  Oontbact.    ^ 
At  common  law  a  wife  rested  under  no  lia- 
bility for  a  tort  founded  upon  her  contract 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §i  378,  383;    Dec.  Dig.  ♦=» 


105.] 
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5.  EQUirr  «=>82— Maxihb— Bqttitt  Toixowb 
nme  Law. 

Where  &  wife  commissioned  her  husband 
her  axent  to  sell  their  farm,  and  he  defrauded 
the  buyers,  and  thereafter  received  the  proceeds 
o{  th«  fraud  with  notice  thereof,  the  defrauded 
bojera  could  recover  the  proceeds  from  her  in 
equitr,  although  she  rested  under  no  liability  at 
law  for  the  tort  of  her  husband  in  dealing  with 
her  property  not  held  to  her  separate  use,  since 
the  maxim  that  equity  follows  the  law  wilt  not 
be  giTen  application  to  permit  her  to  profit  by 
the  fraud  of  her  agent  ratified  by  obtaining  the 
aTails  thereof. 

rEd.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  I  183;    Dec.  Dig.  ®=>62.] 

8.  Appeal  and  Bbbor  €=26&— EEaEBVATiow 
OF    Obouitds    of   Betiew— Bxoxptionb   to 

EVIDKROB— STATXITE. 

In  a  suit  to  enforce  satisfaction  of  a  jud^ 
raent,  where,  after  findings  of  fact  were  filed  by 
the  chancellor,  he  filed  an  order,  to  which  the 
transcript  of  plaintiff's  exceptions  to  evidence 
was  attached,  that  they  mlKht  be  filed  with  the 
findings  of  fact  already  on  file  and  be  treated  as 
part  thereof,  the  ezoepdons  were  saved  to  plain- 
tiffs, as  there  was  a  substantial  compliance  with 
P.  8. 1268,  providing  that  no  questions  in  regard 
to  the  admission  or  rejection  of  evidence  by  the 
master  shall  be  heard  in  the  Supreme  Court, 
unless  such  objection  is  made  by  exception  to  tiie 
report  dnly  filed  In  the  court  of  chancery. 

(£id.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }{  1662-1588, 15&-1871;  Dec 
Dig.  «3»26e.] 

7.  A-PPBAL  AWD  Ekbob  «=>21&— Rkbebvation 

OF     GbOUNDS    or     BkVIKW— EXCEPTTONB    TO 
BVIDENCK— STATOTB. 

Good,  if  not  the  only,  practice,  to  render 
available  on  review  questions  in  regard  to  the 
admission  and  rejectton  of  evidence  on  trial  of 
questions  of  fact  by  the  chancellor,  is  to  reserve 
such  questions  by  exceptions  to  his  findings  filed 
in  the  court  below  in  accordance  with  P.  S. 
1268,  providing  that  no  questions  in  regard  to 
the  admission  or  rejection  of  evidence  by  the 
master  shall  be  heard  in  the  Supreme  Court,  un- 
less such  objection  is  made  by  exception  to  the 
repdrt  duly  filed  in  the  court  of  chancery. 

[Ed.  Note.— For  other  cases,  see  Appeal  ancl 
Error.  Cent.  Dig.  {«  1315,  1817-1^,  1822, 
1323 ;   Dec  Dig.  «=»219.] 

8.  ElvroENcii  «s>ll4— Matebiaxitt. 

In  a  suit  against  husband  and  wife  to  en- 
force satisfaction  of  a  judgment  at  law  recovered 
against  the  husband  for  fraud  in  the  sale  of 
their  farm,  where  it  was  charged  that  the  wife 
received  the  proceeds  of  snch  fraud  with  knowl- 
edge thereof,  her  cross-examination,  as  to  wheth- 
er she  was  told  by  the  parties  to  the  sale  of  the 
farm,  after  they  had  finally  made  their  arrange 
ments,  wliat  such  arrangements  were,  was  lm> 
propeny  exdnded,  since  the  evidence  bore  directly 
on  the  issue  whether  the  wife  received  the  pro- 
ceeds of  the  sale  with  knowledge  of  the  fraud. 

[Eld.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  H  126-132;   Dec  Dig.  «=»114.] 

Appeal  in  Chancery,  Windham  County; 
Frank  L.  Flsk,  Chancellor. 

Bill  by  E.  B.  Rowley  and  another  against 
George  W.  Sbepardson  and  another.  From  a 
decree  dismissing  the  bill,  the  orators  appeal. 
Decree  rerersc^d,  and  cause  remanded. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON, '  POWERS,  and  TAY- 
LOR, JJ. 


ClurleB  S.  Chase  and  William  B.  JMey, 
both  of  Brattleboro,  for  appellants.  Barber 
As  Barber,  of  Brattleboro,  and  Cndworth  A 
Pierce,  of  So.  Londonderry,  for  appellees. 

TAYLOR,  J.  This  is  a  bill  In  eqnlty  to 
enforce  satisfaction  of  a  judgment  that  plain- 
tlfBs  recovered  against  the  defendant  George 
W.  Sbepardson  in  an  action  on  the  case  for 
deceit  in  the  sale  to  them  of  a  certain  farm 
known  as  the  "Hunting  farm."  The  cause 
was  flrat  here  on  demurrer  to  the  bill  87 
Vt  67,  87  Atl.  628.  The  decree  was  then  re- 
versed and  the  cause  remanded,  with  man- 
date permitting  amendment  of  the  bin,  whldi 
has  since  been  made.  The  cause  was  heard 
before  the  chancellor  on  the  amended  bill, 
answers,  and  evidence  taken.  During  the 
trial  certain  exceptions  were  noted  to  the 
chancellor's  rulings.  On  the  facts  found  the 
chancellor  dismissed  the  bffl,  and  from  this 
decree  the  orators  appeal. 

The  material  facta  found  by  the  Chancellor 
are  as  follows :  Defendant  George  W.  Shep- 
ardson  has  no  property  in  his  own  name  up- 
on which  the  execution  in  the  suit  at  law 
can  be  satisfied.  The  plaintiffs  seasonably 
took  out  successive  executions  which  were 
duly  returned  unsatisfied;  and  on  January 
23,  1914,  they  took  out  an  alias  execution 
which  was  seasonably  levied  on  all  of  the 
real  estate  of  defendant  Eva  O.  Sbepardson 
and  upon  her  interest  In  the  real  estate  mort- 
gage executed  by  the  plaintiffs  to  her,  all  as 
the  property  of  the  said  George  W.  The 
property  thus  levied  upon  was  certain  real 
estate  In  Loudonderry,  Vt.,  known  as  the 
"Hermitage,"  of  which  the  record  title  is  in 
Eva  0.  This  real  estate  Is  unincumbered, 
and  Is  valued  from  $6,000  to  $9,000.  Eva  C. 
also  holds  the  mortgage  on  the  Hunting  farm 
and  the  notes  which  it  secures.  Defendants 
are  husband  and  wife,  and  formerly  lived  in 
Massachusetts,  where  they  were  both  employ- 
ed on  a  salary  for  many  years,  the  former 
receiving  $1,200  to  $1,500  a  year  and  board, 
and  the  latter  about  $300  a  year  and  board. 
At  the  time  defendants  came  to  Vermont  to 
reside  they  had  together  about  $10,000  repre- 
sented by  deposits  in  savings  banks  h^d  by 
each  individually  in  about  equal  shares; 
also  an  equity  in  real  estate  in  Massachusetts 
valued  at  about  $2,400  standing  in  the  name 
of  Eva  C.  On  coming  to  Vermont  George  W. 
made  several  purchases  and  sales  of  real  es- 
tate, using  his  own  and  his  velfe's  money  in 
the  transactions.  He  acted  as  manager  and 
agent  for  his  wife  in  these  matters,  exercis- 
ing his  own  judgment,  and  she  acquiesced  la 
bis  dealings. 

One  of  the  purchases  made  by  him  was  the 
Hunting  farm,  over  which ,  this  litigation 
ajrpse.  The  consideration  paid  was  $4,000, 
consisting  of  $2,400  realized  from  the  equity 
In  the  Massachusetts  property,  standing  in 
the  wife's  name,  $750  from  each  of  their  sav- 
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lugs  deposits,  and  $100  as  to  which  the  source 
did  not  appear.  George  W.  held  the  title  to 
the  Hnnttng  farm  In  his  own  name  tintQ  Jan- 
uary 12,  1904,  when  he  transferred  it  with- 
out consideration  to  Eva  O.  The  farm  was 
sold  and  conveyed  to  the  plaintiffs  In  Novem- 
ber, 1909,  and  In  this  transaction  the  frand 
was  committed  for  which  the  plaintiffs  recov- 
ered Judgment  against  George  W.  The  pur- 
chase price  of  the  farm  was  $1,600,  for  which 
the  plaintiffs  executed  to  Bva  0.  16  promis- 
sory notes  of  $100  each  secured  by  a  mort- 
gage to  her  of  the  farm.  Six  of  these  notes 
have  been  paid  with  Interest  on  the  whole 
indebtedness  to  November  20,  1911.  Pay- 
ments were  sometimes  received  by  George 
W.,  and  sometimes  by  £iva  G. 

George  W.  purchased  the  Hermitage  prop- 
erty in  December,  1904,  and  the  same  was 
deeded  directly  to  Eva  0.  The  price  paid 
was  $3,760,  made  up  as  follows:  $S50  from 
George  W.'s  personal  funds,  $850  from  sav- 
ings deposit  In  £>va  C's  name,  and  $2,050  re- 
ceived from  the  sale  of  timber  purchased  In 
1901  for  $1,050,  with  funds  from  savings  de- 
posit In  Eva  C's  name.  The  chancellor  finds 
that  the  conveyances  were  made  to  Eva  0. 
to  enable  her  to  hold  the  property  against 
George  W.'s  heirs  In  case  of  his  death,  he  be- 
ing In  feeble  health  and  wishing  that  it  should 
go  at  his  death  to  his  wife  and  not  to  his 
heirs;  that  George  W.  was  not  Indebted  to 
any  one  at  the  time  of  the  several  purchases 
and  transfers,  and  has  never  owed  any  debts, 
so  far  as  appears,  for  which  claim  has  been 
made  against  his  property,  except  the  "debt" 
for  which  this  action  was  brought ;  that  none 
of  the  conveyances  were  made  by  the  defend- 
ants with  a  view  of  defeating  the  claim  of 
the  plaintiffs,  and  all,  save  the  deed  to  the 
plaintiffs  of  the  Hunting  farm,  antedated  the 
defendants'  acquaintance  with  the  plaintiffs. 

[1,2]  Plaintiffs  claim  that  on  these  facts 
they  are  entitled  to  a  decree  enabling  them  to 
satisfy  the  execution  out  of  the  property  as 
belonging  to  George  W.  The  argument  is 
that  there  Is  no  finding  that  Eva  C.  had  any 
separate  estate;  that  money  earned  by  her 
during  coverture  belonged  to  the  husband  In 
the  absence  of  an  agreement  to  the  contrary ; 
that  there  Is  no  finding  of  a  gift  to  her  of  the 
money  deposited  In  her  name  or  of  the  prop- 
erty conveyed  to  her;  that  the  taking  of 
title  In  her  name  on  the  findings  did  not 
change  the  ownership  of  the  property  so  long 
as  George  W.  lived;  that  In  the  circumstanc- 
es the  Inference  is  that  the  property  still  be- 
longs to  hlni.  But  all  inferences  to  be  drawn 
from  the  facts  found  are  against  the  plain- 
tiffs, as  the  decree  is  for  the  defendants.  It 
is  unnecessary  to  consider  whether  the  facts 
found  .  show  a  valid  gift  to  Era  C.  It  is 
enough  to  say  that  on  the  facts  found,  sup- 
ported by  such  inferences  as  could  reason- 
ably be  drawn  therefrom,  we  cannot  dis- 
turb the  decree  on  the  ground  that  Eva  0. 
holds  the  title  to  the  "Hermitage"  property 
and  the  mortgage  of  the  Hunting  farm  In 


tam&  of  plalntUV  lights  u  creditors  of 
George  W.  Their  right  of  recovery.  If  any, 
on  the  case  before  us,  grows  out  of  the  frand 
affecting  the  notes  and  mortgage  received  by 
Eva  C.  in  the  sale  of  the  Hunting  farm. 

It  is  claimed  that,  as  the  findings  show 
that  E>va  O.  has  the  avails  of  the  fraudulent 
transaction,  the  plaintiffs  are  entitled  to 
have  the  notes  remaining  In  her  hands  can- 
celed and  the  amount  applied  upon  their  ex- 
ecution against  George  W.  The  bill  is  fram- 
ed with  this  object  in  view.  As  drawn  it  has 
a  double  aspect  It  seeks  to  have  the  judg- 
ment in  the  suit  at  law  satisfied  out  of  the 
"Hermitage"  property  and  the  mortgage  on 
the  Hunting  farm  as  held  by  Eva  C.  in  fraud 
of  creditors;  and  is  also  framed  to  compel 
her  to  restore  sufficient  of  the  avails  of  the 
Hunting  farm,  wbldi  It  Is  alleged  she  re- 
ceived through  the  fraud  of  George  W.,  act- 
ing as  her  agent,  to  satisfy  their  execution 
against  him.  As  a  foundation  for  this  ground 
of  relief  the  bill  charges  that  George  W.  was 
acting  as  the  agent  of  Eva  O.  In  the  sale  of 
the  Hunting  farm  to  the  plaintiffs;  that  she 
knew  of  and  participated  In  the  fraudulent 
representations  made  by  George  W.  to  Induce 
the  plaintiffs  to  purchase  said  farm;  that 
she  acquiesced  therein  and  received  the  bene- 
fit thereof,  taking  to  herself  notes  to  the 
amount  of  $1,600  signed  by  plaintiffs  and 
secured  by  a  mortgage  on  the  farm;  that  she 
has  received  $600  on  said  mortgage  notes  ex- 
clusive of  interest,  and  still  holds  notes  to 
the  amount  of  $1,000.  On  this  phase  of  the 
case  plaintiffs  ask  that  Eva  C-  be  ordered  to 
bring  said  notes  and  mortgage  Into  court; 
that  the  same  be  decreed  to  be  void  and  can- 
celed; that  she  be  ordered  to  refund  to  them 
the  money  paid  on  said  notes,  or  such  part 
thereof  as  the  court  may  deem  Just;  and' for 
further  relief  appropriate  to  this  aspect  of 
the  bUl. 

On  this  phase  of  the  bill  defendants'  an- 
swers, which  are  several,  deny  all  allega- 
tions, except -that  It  Is  admitted  that  George 
W.  acted  as  Eva  C's  agent  in  the  sale  of  the 
Hunting  farm.  Defendant  Eva  O.  avers  In 
her  answer  that  If  George  W.  made  any  false 
representations  In  the  sale  of  the  farm,  she 
was  not  Informed  thereof,  and  they  were 
without  authority  from  her.  Though  ad- 
mitting certain  proceedings  In  the  action  at 
law,  she  avers  tbat  she  Is  not  bound  thereby, 
not  having  been  a  party.  It  is  hot  claimed 
tbat  plaintiffs  waived  this  ground  of  relief 
On  the  contrary,  excerpts  of  the  testimony 
before  the  chancellor  Incorporated  into  the 
record  Indicate  unmistakably  that  they  were 
relying  upon  it.  Plaintiffs  offered  to  show 
by  Eva  C.  tbat  she  knew  of  the  trade  nego- 
tiated for  her  by  George  W.,  and  In  that  con- 
nection stated  fully  the  purirase  of  the  offer, 
which  related  to  this  ground  of  rellet  The 
chancellor  declined  to  go  into  the  question  of 
fraud  at  the  time  of  the  sale  or  to  hear  evi- 
dence, as  bearing  on  her  present  liability, 
that  she  was  party  thereta.   The  offer' wa» 
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«xchided,  and  fbe  pUlntiffs  excepted.    Tbls 
exception  will  be  considered  later. 

[3]  It  la  evident  that  tbe  case  Is  not  ripe 
tor  decree  on  tbls  branch.  Several  questions 
and  among  tbem  tlie  qneetion  whether  there 
was  frand  In  the  farm  transaction,  were  pnt 
In  Issue  by  the  pleadings.  Bva  G.  Is  not  con- 
cluded by  the  judgment  in  the  suit  at  law, 
not  having  been  a  party.  The  hearing  before 
the  chancellor  having  been  limited  to  matters 
affecting  the  right  of  plaintiffs  to  satisfy  the 
JaOemeat  out  of  property  held  by  Eva  C.  In 
fraud  of  creditors,  the  findings  are  not  broad 
enough  In  respect  of  other  matters  to  afford 
a  basis  of  a  decree  in  favor  of  the  plalntifls. 
The  exception  saved  is  to  the  rejection  of  the 
offered  evidence,  and  not  to  the  ruling  of 
the  chancellor  limiting  the  Inauliy;  but,  as 
It  becomes  necessary  to  reverse  the  decree  on 
that  exception,  we  notice  defendants'  claims 
with  reference  to  that  matter. 

[4]  Defendants  insist  that  the  llabUitles  of 
ESva  C.  in  the  matter  of  the  Hunting  farm 
trade  have  been  finally  detenuined  in  the  suit 
at  law.  Rowley  et  ux.  v.  Shepardson  et  ox., 
83  Vt.  167,  74  Atl.  1002,  138  Am.  St.  Rep. 
1078.  At  the  outset  Eva  G.  was  joined  as  de- 
fendant In  that  action.  There  was  judgment 
below  against  both  defendants.  It  was  held 
on  review  in  this  court  that  Eva  C.'s  liability 
was  to  be  measured,  not  by  the  statute  en- 
larging the  powers  of  married  women,  the 
farm  in  question  not  l>eing  her  separate  prop- 
erty, but  by  the  common  law ;  and  that  she 
was  not  liable  at  commcin  law  for  the  tort  of 
ber  agent  In  the  sale  of  the  farm,  it  being 
based  upon  her  contract,  and  not  a  tort  aim- 
pllciter.  The  reason  for  this  result  is  that  as 
at  common  law  a  married  woman  cannot 
make  a  contract,  personally  nor  by  her  agent, 
that  will  bind  her  so  that  a  judgment  upon 
It  can  be  rendered  against  her  person,  no 
liability  at  law  rested  upon  her  for  a  tort 
founded  on  such  contract  Rowley  et  ux.  v. 
Shepardson  et  ux.,  83  Vt  167,  171,  74  Aa 
1002,  188  Am.  St  Rep.  1078;  RnsseU  v. 
Pbelpa,  73  Vt  890.  395,  SO  AtL  1101. 

(•]  It  does  not  follow  as  the  defendants 
axgOB  that  because  of  that  decision  the  plain- 
tiffs must  be  denied  the  relief  now  soug^it 
If  so,  what  was  intended  only  for  a  shield 
may  become  an  effective  weapon  of  offense. 
In  the  absence  of  a  remedy  at  law  the  court 
of  equity  has  ample  jurisdiction  to  deal  with 
a  situation  such  as  is  presented  in  this  case, 
and  on  proper  showing  can  grant  the  plain- 
tiffs relief  against  the  fraud  of  B)va  Cs 
agent  not  because  of  any  liability  at  law  for 
the  torts  of  her  agent  in  dealing  with  her 
propeacty  not  held  to  her  s(de  and  separate 
use,  but  because  it  would  be  grossly  inequi- 
table for  her  to  profit  by  the  fraud  of  ber 
agent  whldi  she  ratifies  by  retaining  the 
avails  thereof  after  notice  of  the  fraud.  See 
Paine  v.  Slocum,  96  Vt  501,  508.  Defendants 
invoke  the  maxim  "Equity  follows  the  law," 
and  deduce  therefrom  that  as  to  Eva  C. 


there  was  no  legal  liability ;  so,  as  to  her, 
equity  affords  no  remedy.  The  maxim  is  not 
capable  of  any  such  application.  See  1  Pom. 
Eq.  Jur.  SI  426-127. 

[I]  Plaintiffs  brief  certain  exceptions  taken 
at  the  trial  before  the  chancellor.  Defend- 
ants insist  that  the  exceptions  are  not  here 
because  not  filed  in  the  court  below.  It  ap- 
pears from  the  files  in  the  case  that  after  the 
findings  of  fact  were  filed  the  chancellor 
made  and  filed  an  order,  to  which  the  tran- 
script of  the  exceptions  taken  by  the  plain- 
tiffs at  the  trial  were  attached: 

"In  this  case  the  following  exceptions  to  the 
admission  and  rejection  of  evidence  may  be  filed 
with  the  findings  of  fact  already  on  file,  and 
may  be  treated  as  part  thereof." 

Though  lacking  the  usual  formality  of  ex- 
ceptions to  the  findings,  the  papers  thus  filed 
may  fairly  be  regarded  as  the  equivalent  of 
exceptions  thereto,  and  it  is  apparent  from 
the  record  that  the  chancellor  so  treated 
them.  It  is  clear  that  the  exceptions  were 
not  waived,  but  were  insisted  upon  and  con- 
sidered in  making  up  the  decree.  In  the  cir- 
cumstances we  regard  what  occurred  as  a 
substantial  compliance  with  the  requirements 
of  P.  S.  1268,  and  that  the  exceptions  were 
saved  to  the  plaintiffs. 

[7]  There  seems  to  be  want  of  uniformity 
of  practice  in  the-  matter  of  exceptions  taken 
during  the  trial  by  the  court  of  chancery.  It 
should  be  noted  that  unless  P.  S.  1268  is  held 
to  apply  to  trials  of  questions  of  fact  by  the 
chancellor,  there  is  no  provision  of  law  for 
bringing  to  this  court  questions  regarding  the 
admissibility  of  evidence.  We  again  take  oc- 
casion to  say  that  such  a  trial  by  the  chan- 
cellor is  like  a  trial  by  a  special  master,  and 
that  good  practice,  if  viat  the  only  practice 
to  make  questions  In  regard  to  the  admission 
and  rejection  of  evidence  available  on  review, 
requires  that  such  questions  be  reserved  by 
exceptions  to  the  chancellor's  findings  filed  in 
the  court  below  in  accordance  with  P.  S. 
1268.  See  Barber  v.  Bailey,  86  Vt  219,  222, 
84  Atl.  608,  44  L.  R.  A.  (N.  S.)  98. 

During  the  crbss-examinatlon  of  Eva  C. 
the  plaintiffs  offered  to  show  by  ber  certain 
conduct  of  herself  and  her  husband  when  tn 
Boston,  Mass.,  with  reference  to  the  suit  at 
law  then  pending  In  Windham  county  court 
as  bearing  "upon  the  good  faith  of  the  deal- 
ings of  these  parties."  Iiater  substantially 
the  same  offer  was  made  "as  bearing  upon 
the  credibility  of  this  witness  and  of  the  oth- 
er defendant"  Both  offers  were  excluded 
and  exceptions  noted.  It  would  require  too 
much  space  to  give  the  offers  in  full.  Upon 
careful  examination  they  are  found  to  con- 
tain nothing  pertinent  to  the  Issues  on  trial. 
They  were  of  such  a  character  that  the  chan- 
cellor might  properly  exclude  them  as  outside 
legitimate  cross-examination. 

[I]  In  further  cross-examination  of  the 
same  witness  plaintiffs  asked,  referring  to 
the  negotiations  for  the  sale  of  the  Hunting 
farm: 
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"Q.  But  later,  after  they  had  finally  made 
their  arrangements,  they  told  yon  what  those  ar- 
rangements were?" 

An  objection  being  Interiwsed,  a  colloquy 
followed  between  plalntUfs'  counsel  and  the 
chancellor,  In  which  counsel  claimed,  in  brief, 
that  it  was  material  >to  show  that  witness 
knew  of  the  transaction  and  of  the  fraud 
practiced  by  her  husband  upon  the  plaintiffs, 
and,  knowing  that,  accepted  the  trade  as 
made  by  him  for  her  and  the  benefits  accruing 
therefrom.  The  chancellor  ruled  that  it  was 
immaterial  to  the  issues  on  trial,  and  exclud- 
ed the  evidence,  to  which  plaintiffs  excepted. 
This  was  error.  As  we  have  seen,  the  evi- 
dence sought  to  be  elicited  lK)re  directly  on 
the  issues  made  in  the  pleadings.  For  error 
in  the  exclusion  of  evidence  the  case  will 
have  to  go  back  for  a  retrial. 

Plaintiffs  have  not  briefed  their  exceptions 
to  the  failure  of  the  chancellor  to  find  as  re- 
quested in  certain  particulars,  and  so  have 
waived  them. 

Decree  reversed,  and  cause  remanded. 


WHITTIER  V.  MONTPBUBR  ICE  CO.  et  aL 

(Sapreme  Oourt  of  Vermont    Washington. 
Jan.  13,  Idle.) 

1.  Watebs  and  Water  Gouksbs  €=»89— Ripa- 
rian Owners  —  Boundaries— Oonvetanob 
BY  IjcpucATiON— Appurtenance. 

Where  a  riparian  owner,  on  a  nonnavigable 
river,  deeded  land  containing  icehouses,  describ- 
ing the  land  as  beginning  at  a  point  on  the  bank 
of  the  stream,  and  ending  at  another  point  on 
snch  bank,  without  a  cloeing  call,  the  convey- 
ance did  not  pass  to  the  grantee  and  his  suo- 
cessors  title  to  the  river  bed  as  an  appurte- 
nance to  the  ice  plant,  for,  though  an  easement 
in  land  may  pass  without  express  words  as  an 
incident  to  a  grant,  title  to  land  cannot  be  bo 
acquired. 

WEd.  Note.— For  other  caaee.  see  Waters  and 
ftter  Courses,  Cent  Dig.  SS  W.  92,  107;   Dec. 
Dig.  <S=»89.] 

2.  Evidence  ®=»460— Paboi.  Evidence— Deed 
—Property  Conveyed. 

Where  a  deed  of  riparian  lands  contained 
no  ambiguity  on  its  face  as  to  whether  it  con- 
veyed titie  to  the  river  bed,  and  there  was  no 
extrinsic  evidence  creating  a  latent  ambiguity, 
the  intention  of  the  parties  was  to  be  ascertained 
from  the  deed  itself  without  resorting  to  parol 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2115-2128;   Dec.  Dig.  «8=»460.] 

3.  Evidence  €=450— Parol  Evidence— Con- 
STBrtJCTioN  or  Deed— Ambiquity— Omission 
or  Call. 

Where  a  deed  conveying  riparian  lands  on 
a  nonnavigable  river  was  silent  as  to  the  bounda- 
ry on  the  side  of  the  river,  but  the  description 
liegan  and  ended  on  the  shore,  such  omission  of 
a  call  did  not  render  the  deed  ambiguous,  so 
aa  to  admit  parol  evidence,  since  a  line  omitted 
in  the  description  of  land  will  be  supplied  by  in- 
tendment, while  where  given  boundaries  termi- 
nate at  a  natural  boundary,  as  a  stream,  high- 
way, public  common,  or  a  weU-established  line 
of  private  boundary,  the  missing  line  ia  thus 
supplied  by  necessary  intendment 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2066-2082,  2084;  Dec.  Dig.  <&=» 
460.] 


4.  EviDXNCB  «5>460— Pabol  Eyideivob— Ax- 
Biotnrr  —  Obneral  and  Pabxioulab  Db- 

SCRIFTION. 

Where  a  deed  of  riparian  lands,  particnlar- 
ly  describing  them,  also  contained  the  gmeral 
description  that  the  conveyance  was  meant  "to 
convey  three  icelioQsee  and  the  land  indoeing 
tlie  same,"  such  general  description  did  not  cre- 
ate an  ambiguity  in  the  description  as  to  wheth- 
er the  deed  conveyed  the  bed  of  the  river,  since  a 
particular  description  governs. 

[Ed.   Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  H  2066-2062,  20S4;   Dec.  Dig.  <S=> 
450.] 
6.  Evidence  «=>460  —  Parol  Evidencb  Ar- 

rEcnwo  Writino. 

Parol  evidence,  extrinsic  to  a  deed  of  ripa- 
rian lands,  was  inadmissible  to  show  that  a  gen- 
eral description  of  the  conveyance  as  "mean- 
ing to  convey  three'  icehouses  and  the  land  in- 
clofling  the  same,"  was  intended  to  paas  title  to 
the  river  l>ed,  which  was  not  indnded  in  the  par- 
ticular description  of  the  land  conveyed,  aa  tend- 
ing to  contradict  the  deed  in  its  proper  con- 
struction, since  parol  evidence  of  mtention  is 
permissible  only  when  the  language  is  capable 
of  two  or  more  constructions,  either  of  which 
preserves  the  integrity  of  the  written  contract 
and  not  to  give  a  meaning  to  language  used  of 
which  it  is  not  fairly  capable,  though  found  to 
accord  with  the  intention  of  the  parties. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  §t  2115-2128;  Dec.  Dig.  <S=>460.] 
6.  Waters  and  Water  Oottrses  «=98— Ripa- 

BOAN  RiaHTB— iNJONCnoN. 

Where  defendants  dug  large  quantities  of 
earth  and  gravd  trota  the  bed  of  a  nonnavigable 
stream,  owned  by  a  riparian  jiroprietor,  claiming 
title  and  intending  to  continue  sudi  acts,  the 
injured  owner  was  entitled  to  a  decree  restrain- 
ing such  acts. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  1 104;  Dec.  Dig.  «=> 
98.] 

Appeal  In  Chancery,  Washington  County; 
Wlllard  W.  Miles,  Chancellor. 

Suit  by  Clarence  S.  Whlttler  against  the 
Montpeller  Ice  Company  and  others.  From  a 
decree  dismissing  the  bill,  the  orator  api)eal8. 
Decree  reversed,  and  cause  remanded,  with 
mandate. 

Argued  before  MDNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAT- 
LOR,  JJ. 

F.  B.  Thomas,  of  Montpelier,  and  H.  6. 
Barber,  of  Brattleboro,  for  appellant.  Fred 
L.  Laird,  of  Montpeller,  and  John  W.  Gordon, 
of  Barre,  for  appeUee& 

TAYLOR,  J.  This  is  a  bill  In  cbancery  In- 
volving  the  title  to  a  portion  of  the  bed  of 
North  branch  In  the  city  of  MontpeUer.  The 
land  in  dispute  extends  from  a  point  about 
five  rods  north  of  the  bridge  in  Cummings 
street  across  said  branch  up  the  stream  to 
the  northerly  boundary  of  the  plaintiff's 
land. 

On  January  6,  1870,  the  plalntUTs  father, 
Rol>ert  H.  Whlttler,  owned  the  land  on  botb 
sides  of  the  branch  north  from  Cummings 
street,  which  included  the  land  now  owned 
by  the  plaintiff  and  that  owned  by  the  Mont-' 
peller  Ice  Company,  as  well  as  the  whole 
of  the  river  bed  as  far  north  as  the  defend- 
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ant'8  landi  and  to  the  thread  of  the  Btream 
8tiU  fartber  north  on  the  west  aide.  Oa  that 
day  the  said  Robert  H.  ooaTeyed  to  one 
camxles  Lawrence  the  land  now  owned  by 
tbe  lea  company  on  the  east  side  of  the 
branch  by  deed  containing  the  f oUowlnK  de- 
BCiipUuu: 

"BeghminiPr  on  the  northeasterly  aide  of  North 
bnnch  on  the  road  leading  to  the  farm  of  Alex- 
ander Campbell  and  following  the  line  of  said 
road  until  it  strikes  the  line  of  said  Campbell's 
farm;  thence  turning  and  running  southerly  aa 
the  fence  now  runs  to  said  branch;  meaning  to 
convey  three  icehooses  and  the  land  inclosing 
the  same." 

The  road  referred  to  la  now  known  as 
Cammlngs  street,  and  leads  easterly  from  the 
highway  ronning  from  Montpeller  to  Wor- 
cester, known  as  Him  street  In  the  dty  of 
Uontpeller.  It  crosses  North  branch,  and 
some  distance  east  of  the  branch  turns  north- 
erly and  extends  to  and  beyond  the  northerly 
boundary  of  defendant's  land.  Applied  to 
the  land  the  description  starts  from  the  east- 
erly side  of  the  branch  at  Its  Intersection 
vrlth  Oommlngs  street,  mns  easterly  to  the 
point  where  said  street  tnms  to  the  north, 
thence  northerly  to  the  line  between  the  land 
conTeyed  and  the  so-called  Campbell  farm, 
and  thence  along  said  line  to  the  North 
branch.  It  will  be  noticed  that  the  (dosing 
oonrse  is  not  described  In  the  deed. 

On  April  15,  1876,  said  Whlttler  conveyed 
to  Lawrence  a  strip  of  land  five  rods  In 
width  lying  north  of  Onmmlngs  street  and 
extending  from  Blm  street  to  tbe  brandi. 
Defendants  have  succeeded  to  the  title  to 
these  two  pieces  of  land  which  have  been 
the  property  of  one  or  both  of  them  since 
April  26,  1884.  The  plaintiff  la  the  owner 
of  all  of  the  land  formerly  owned  by  his  fa- 
ther excepting  what  was  conveyed  by  these 
two  deeds.  His  land,  so  far  as  Involved  here, 
lies  between  Elm  street  and  North  branch, 
and  extends  from  the  flve-rod  strip  conveyed 
in  1876  to  a  point  some  distance  north  of 
defendant's  extreme  northerly  boundary. 

It  is  alleged  in  the  bill,  In  substance,  that 
during  each  winter  since  1910  the  defendant 
loe  company  had  repeatedly  trespassed  upon 
the  plaintiff's  lands,  has  scraped  snow  from 
the  Ice  that  formed  over  the  portion  of  the 
river  in  dispute  onto  his  adjacent  land,  has 
cot,  harvested,  carried  away,  and  sold  the 
ice  that  formeid  over  the  portion  of  the  bed 
of  the  river  claimed  by  the  plaintiff,  has  con- 
tinned  to  trespass  upon  his  lands  during  the 
ice-cutting  season  each  winter  and  threat- 
ens to  and  plaintiff  has  reason  to  believe 
wUl  continue  so  to  trespass  hereafter,  un- 
less and  until  the  plaintiff  Is  granted  the  re- 
lief prayed  for.  The  bill  further  alleges 
that  during  the  summer  seastms  since  1010 
defendants  have  repeatedly  trespassed  upon 
the  land  claimed  by  him  by  removing  grav- 
el and  other  substance  from  the  bed  of  tbe 
stream,  whereby  tbe  banks  of  plaintiff's  land 
adjoining  tbe  stream  have  been  caused  to 


wash,  and  said  adjoining  land  siAmltted  to 
great  danger  of  being  destroyed  by  the  wa- 
ters of  said  stream;  and  that  plaintiff  has 
reason  to  believe  that  defendants  will  contin- 
ue so  to  remove  gravel  and  other  substance 
from  tbe  bed  of  tbe  stream  belonging  to  him 
unless  restrained;  that  plaintiff  brought 
suit  In  trespass  on  account  of  the  trespasses 
alleged  therein,  but  that  since  the  bringing 
thereof  tbe  trespasses  have  been  continued ; 
that  defendants  claim  title  to  the  land  In 
dispute  which  Is  a  cloud  upon  plaintiff's  ti- 
tle and  a  disturbing  element  to  his  peaceable 
occupancy  of  his  lands. 

In  their  answer  defendants  admit  that  In 
the  year  1010  or  1911  plaintiff  made  claim 
that  he  owned  to  the  thread  of  tbe  stream 
where  the  defendant  ice  company  gathers 
its  ice,  and  that  they,  paid  no  attention  there- 
to, and  have  never  recognized  any  right-  of 
the  plaintiff  In  said  stream.  They  further 
admit  that  unless  restrained  by  order  of 
court,  they  will  enter  upon  said  stream  and 
do  all  things  necessary  for  the  purpose  of 
carrying  on  the  ice  business.  They  set  up 
in  their  answer  a  dalm  of  ownership  of  the 
land  in  dispute,  and  deny  that  they,  or  ei- 
ther of  them,  have  ever  trespassed  up<xi  or 
injured  the  plaintiff's  land.  » 

Tbe  chancellor  finds  that  North  branch  la 
a  nonnavlgable  stream ;  that  defendants 
have  from  time  to  time  dug  and  removed 
from  the  bed  of  the  stream  near  tbe  north 
line  of  plaintiff's  land  and  immediately  ad- 
jacent to  the  westerly  bank  of  the  stream 
large  quantities  of  earth  and  gravel,  some- 
times making  excavations  to  the  depth  of 
two  or  three  feet;  that  the  defendants 
claim  the  right  to  excavate  and  carry  away 
earth  and  gravel  from  the  bed  of  the  stream 
as  they  have  done  in  the  past,  and  that  they 
Intend  to  exercise  that  right  in  the  future. 
Though  requested,  the  chancellor  has  failed 
to  find  that  such  excavation  has  in  the  past 
Increased,  or  will  in  the  future  be  liable  to 
increase,  the  dangers  of  the  water's  wash- 
ing away  the  adjoining  land. 

This  controversy  arose  in  1910  or  1911. 
The  case  shows  that  then,  it  not  before,  the 
defendants  were  claiming  to  own  all  of  the 
river  bed  adjacent  to  their  land  and  that 
portion  of  the  river  bed  adjacent  to  the 
plalntlfTs  land  farther  north  between  the 
west  bank  and  the  thread  of  the  stream. 
The  case  leaves  us  in  doubt  whether  the 
plaintiff  claimed  at  the  trial  before  the 
chancellor  beyond  the  thread  of  the  stream. 
In  his  bill  be  alleges  that  his  eastern  bound- 
ary against  the  defendant's  land  is  the  east 
bank  of  the  branch.  It  appears  from  the 
admission  in  defendant's  answer  that  at  the 
beginning  of  the  controversy  he  was  claim- 
ing only  to  the  thread  of  the  stream,  and  he 
concedes  here  that  that  bounds  his  land  on 
the  east  Whatever  plaintiff's  claim  in  this 
regard  may  have  l>een  at  the  trial,  as  the 
case  is  presented  here,  the  land  in  dispute  la 
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that  portion  of  the  river  bed  between  the 
thread  of  the  stream  and  Its  west  bank  the 
entire  distance  across  plaintiff's  land. 

Defendants  claim  that  Whlttler's  deed  to 
Lawrence  of  January  6,  1870,  was  a  con- 
veyance of  the  Ice  plant,  and  extended  to 
the  west  bank  of  the  branch,  conveying  all 
of  the  river  bed  owned  by  Whlttler  and  used 
In  connection  with  the  Ice  plant  The  chan- 
cellor finds  that,  in  connection  with  the 
land  and  buildings  conveyed,  Whlttler  sold 
to  Lawrence  the  apparatns  and  tools  used 
in  the  Ice  business  then  being  carried  on  in 
the  buildings  mentioned  In  the  deed;  that 
the  source  from  which  the  ice  was  obtained 
was  the  river  above  the  bridge  In  Gummlngs 
street;  and  that  the  business  at  that  point 
could  not  then  have  been  profitably  carried  on 
without  harvesting  the  Ice  which  formed 
over  the  disputed  portion  of  the  river. 

[1]  Defendants  did  not  acquire  title  to 
the  river  bed  as  an  appurtenance  to  the  Ice 
plant  Though  an  easement  in  land  may 
pass  without  express  words  as  an  incident 
to  the  grant,  title  to  land  cannot  be  ac- 
quired in  that  way.  Miller  v.  Mann,  55  Vt. 
475;  Buck  V.  Sqnlers,  22  Vt  484;  Cole  v. 
Haynes,  22  Vt  588.  It  was  said  in  the  lat- 
ter casA  "Land  does  not  pass  as  a  mere 
appurtenance  to  other  land."  Defendants 
are  not  asserting  an  easement,  but  are  claim- 
ing title  to  the  land.  They  have  been  ex- 
ercising and  claim  a  right  to  exercise  full 
privileges  of  ownership.  On  the  case  pre- 
sented, no  portion  of  the  adjoining  stream 
was  conveyed  beyond  what  the  deed  incdudes 
when  reasonably  construed.  The  facts 
found  and  admitted  ^ititle  the  plalntUT  to 
relief,  unless  the  deed  covered  the  land  in 
dispute. 

Defendants  dalmed,  and  the  chancellor 
held,  that  the  language  of  the  description  was 
ambiguous.  Parol  evidence  tending  to  show 
the  intention  of  the  parties  and  their  con- 
struction of  the  deed  was  received  under 
plalntifTs  exception.  Evidence  of  this  char- 
acter was  received  tending  to  show  that 
Lawrence  continued  to  carry  on  the  ice  busi- 
ness in  the  same  place,  harvesting  his  supply 
of  ice  from  the  whole  width  of  the  river  ad- 
jacent to  the  land  described  in  the  deed,  and 
that  Whlttler  made  no  complaint  To  meet 
and  explain  defendants'  evidence  on  that 
point  plaintiff  offered  a  writing  bearing  the 
same  date  as  the  deed,  signed  by  Whlttler 
and  another.  In  which  he  gave  Lawrence  the 
privilege  of  catting  ice  on  the  stream  so  long 
as  he  owned  and  carried  on  the  business. 
Lawrence  and  Whlttler  were  both  dead  at 
the  time  of  the  trial,  and  the  writing  was 
shown  to  have  been  found  among  Lawrence's 
papers,  and  to  have  been  signed  by  Whlttler. 
The  offer  was  excluded,  and  plaintiff  except- 
ed. It  was  apparently  error  to  exclude  the 
writing,  la  view  of  the  issue  that  was  being 
tried ;  but  we  do  not  find  It  necessary  to 
examine  the  Question. 


On  the  evidence  received  nnder  exception, 
the  chancellor  found  that  the  deed  Included 
the  disputed  portion  of- the  river  bed  "with 
the  right  to  cut  lee  thereon  in  the  winter 
season,"  and  thereupon  dismissed  the  bill 
It  cannot  be  claimed  that  the  qaoted  flndintr 
was  intended  to  Umlt  the  finding  that  the 
deed  included  the  dlspnted  portion  of  the 
river  bed  to  a  mere  easemeat,  for  in  that 
case,  instead  of  dismissing  the  bill  the  chan- 
cellor would  have  defined  defendants'  rights 
by  decree;  besides  the  issue  raised  by  the 
answer  was  not  of  this  character.  Defend- 
ants were  insisting  below  aa  here  that  the 
only  reasonable  constmctlon  of  the  deed,  con- 
sidering the  testimony,  waa  that  it  conveyed 
all  of  the  river  bed  owned  by  the  grantor 
and  nsed  in  connection  with  the  ice  plant 
The  finding  immediately  follows  a  statement 
of  defendants'  Claim  that  the  deed  extended 
to  the  western  bank  of  the  stream,  which  it 
was  apparently  intended  to  sustain. 

[2]  Coming  to  the  question  of  construction, 
we  find  no  ambiguity  on  the  face  of  the  deed, 
and  there  was  no  extrinsic  evidence  creating 
a  latent  ambiguity.  In  the  absence  of  whidi 
the  Intention  of  the  parties  must  be  ascer- 
tained from  the  deed  itself  withoat  resort  to 
parol  evidence  of  th^  intention.  Pingry  v. 
Watkins,  17  Vt  379. 

[8]  The  fact  that  the  descriptlcn  was  slleiit 
as  to  the  boundary  on  the  west  did  not  make 
the  deed  ambiguous.  The  rule  is  well  estab- 
lished that  a  line  which  has  been  omitted  In 
the  description  of  land  may  be  snpplied  by 
intendment  The  obvious  course  is  to  awl/ 
the  description  to  the  land  according  to  as- 
certained boundaries,  abuttals,  and  monn- 
m«its  on  the  sides  given  and  see  where  the 
omitted  side  would  come.  If  the  boimdarles 
given  terminate  on  a  natural  boundary,  as 
on  a  stream  or  body  of  water,  or  a  highway 
or  public  common,  or  on  a  well-established 
line  of  private  boimdary,  the  missing  line 
will  thus  be  supplied  by  necessary  intend- 
ment upon  a  construction  of  the  deed,  and 
the  Instrument  will  be  read  as  if  it  were  so 
expressed.  Com.  v.  Boxbuiy,  9  Gray  (Mass.) 
451,  490;  Woodward  v.  NUns,  130  Mass.  TO;  , 
Bay  V.  Pease  et  aL,  95  Ga.  153,  22  S.  B.  190: 
Serrano  v.  Bawson,  47  CaL  52;  Kerr  v.  De 
Lancy  (Ky.)  91  S.  W.  286;  Alexander  v. 
Lively,  5  T.  B.  Mon.  (Ky.)  159,  17  Am.  Dec.  , 
50.  The  rule  is  stated  thus  in  2  Beeves  on  i 
Beal  Property,  1513: 

"When  the  description  of  one  side  of  the  prop- 
erty is  omitted  it  is  presumptively  supplied  b;  a 
straight  line  running  between  the  designated  end 
6f  the  two  adjacent  sides  given,  unless  those 
ends  stop  at  a  stream,  highway,  or  other  monu- 
ment, in  which  case  it  follows  the  coarse  of  sadi 
monument" 

Bee,  also,  St  Otair  County  ▼.  Lovlngton,  23 
Wall.  46,  28  L.  E!d.  59 ;  Woodman  ▼.  Spencer, 
54  N.  H.  607;  Brown  ▼.  Hobson,  8  A  K. 
Marsh.  380,  18  Am.  Dec.  18T. 

[4,  6]  The  description  began  and  ended  oo 
the  east  shore  of  the  bran<di.    When  nppfiei 
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to  the  land  the  description,  bo  far  as  given, 
fits  the  premlsee.  There  la  nothing  in  the 
langaage  of  the  deed  to  indicate  any  other 
intention  tlun  that  the  natural  monnment 
from  which  the  description  starts  and  to 
which  it  rnns  was  intended  as  the  western 
bonndary.  See  Mitchell,  Adm'r,  t.  Prepont 
et  ax.,  68  Vt  613,  020,  SS  Atl.  496.  This  was 
manifest  from  the  deed  Itself,  and  It  was  not 
necessary  to  look  beyond  it  to  ascertain  the 
Intention.  The  words  "meaning  to  convey 
three  ice  honses  and  the  land  inclosing  the 
same"  do  not  create  an  amblgnlty.  It  is 
nothing  more  than  a  general  description  of 
the  land  which  had  already  been  particular- 
ly described ;  and  by  a  familiar  rule  of  con- 
struction the  particular  description  will  gov- 
ern. If  the  extrinsic  evidence  received  on 
the  theory  that  the  general  description  was 
ambiguous  would  make  the  general  compre- 
hend more  than  the  particular  description,  it 
would  tend  to  contradict  the  deed  in  its  true 
construction,  and  so  would  be  inadmissible. 
Fletcher  v.  Clark  et  aL,  48  Vt  211,  216. 

To  adopt  the  defendants'  contention  would 
be  to  impori  Into  the  description  uo  less  than 
five  additional  courses,  which  is  entirely  out 
of  harmony  with  the  language  used  in  the 
deed.  This  Is  not  a  proceeding  to  reform  the 
writing,  and  the  utmost  that  could  be  done  by 
way  of  construction  would  be  to  ^ve  the  lan- 
guage employed  such  an  Interpretation  as  it 
was  fairly  capable  of  when  read  with  a  view 
to  the  Intention  of  the  parties  gathered  from 
the  extraneous  evidence.  Parol  evidence  of 
intention  is  not  received  in  aid  of  construc- 
tion to  make  a  new  contract.  It  Is  permiB- 
Blble  only  when  the  language  Is  capable  of 
two  or  more  constructions,  either  of  which 
preserves  the  Integrity  of  the  written  con- 
tract Then  by  the  aid  of  extrinsic  facts  the 
court  may  determine  which  interpretation 
Bhonld  be  given.  Within  these  limits  the 
writing  is  not  altered  nor  varied,  but  its  lan- 
gaage speaks  the  intention  of  the  parties. 
Bat  to  carry  construction  beyond  that  point 
and  give  a  meaning  to  the  language  used,  of 
which  it  la  not  fairly  capable,  though  found 
to  accord  with  the  intention  of  the  parties, 
would  be  to  set  aside  the  writing  and  snbsti- 
tate  another  and  different  one.  This  is  never 
permissible  White  et  al.  v.  Amsden,  67  Vt 
1,  30  AtL  972;  Spencer  v.  Potter's  Bst.,  85 
Vt  1,  80  AtL  821;  OoodseU  r.  Butland-Cana- 
dlan  R.  R.  Co.,  75  Vt  875,  56  Atl.  7 ;  Fullam 
*  Adams  ▼.  Foster  &  Jaqultb,  68  Vt  590,  35 
Aa  484;  Kinney  v.  Hooker,  65  Vt  333,  26 
AtL  690,  36  Am.  St  Rep.  864;  Fletcher  ▼. 
Clark  et  aL,  48  Vt  211;  Grand  Trunk  Ry. 
Co.  V.  Dyer,  49  Vt  74;  Smltli  r.  Fltegerald, 
68  Vt  451.  9  Aa  604 ;  Butler  t.  Oatok  27  Vt 


789 ;  Plngry  v.  Watklns,  17  Vt  879.  To  the 
same  effect  is  liowry  et  AL  7.  Adams,  22  Vt 
160,  dted  by  defendants. 

[6]  We  are  not  called  upon  to  decide  wheth- 
er the  deed  makes  the  east  bank  or  the  thread 
of  the  stream  the  defendants'  western  bound- 
ary, for  though  the  bill  Is  framed  upon  the 
theory  that  defendants'  land  stops  at  the 
east  bank  of  the  branch,  the  plaintiff's  conces- 
sion disposes  of  that  question.  The  finding 
as  to  what  the  deed  Included,  based  on  parol 
evidence  erroneously  received,  must  be  re- 
jected. With  that  finding  removed  the  plain- 
tiff is  entitled  to  a  decree  cm  the  remaining 
facta. 

In  answer  to  a  request  for  a  finding  of  the 
value  of  the  ice  cut  and  carried  away  by  the 
defendants  "from  the  portion  of.  the  river 
bed  in  dispute"  during  the  four  seasons  cov- 
ered by  the  evidence,  the  chancellor  has 
found  that  $50  a  year  Is  the  reasonable  value 
of  the  right  to  prejiare  and  cut  ice  "on  the 
disputed  portion  of  the  branch."  In  view  of 
the  uncertainty  concerning  plaintllTB  claim 
at  the  trial  before  the  chancellor  as  to  the 
location  of  the  division  line,  we  are  unable 
to  say  that  the  finding  of  damages  was  con- 
fined to  that  part  of  the  river  bed  which 
plaintUI  now  claims.  This  being  so,  the  dam- 
ages will  have  to  be  reassessed,  unless  the 
parties  stipulate  as  to  that  matter. 

It  appears  from  the  transcript,  whi<A  Is 
before  us,  that  defendants  claimed  on  the 
trial  the  right  to  show,  and  offered  evidence 
tending  to  show,  title  by  adverse  possession. 
Plaintiff  objected  to  this  evidence  on  the 
ground  that  the  issue  was  not  raised  in  the 
pleadings,  and  the  chancellor  ruled  that  the 
answer  was  defective  In  that  regard  and  ex- 
cluded the  evidence.  Defendants  asked  leave 
to  amend,  which  was  denied  on  the  ground 
that  certain  evidence  had  been  received  un- 
der plalntifTs  exception  as  the  pleadings 
stood  which  might  be  error  if  the  amendment 
were  permitted.  Defendants  claimed  that 
the  answer  was  snfllcient  to  raise  the  issue, 
and  excepted  to  the  rulings.  Though  defend- 
ants have  not  brought  their  exceptions  here, 
it  is  important  that  the  rights  of  the  parties 
be  finally  determined  In  this  proceeding. 
Right  to  apply  for  leave  to  amend  their  an- 
swer under  P.  S.  1317,  Is  not  to  be  regarded 
as  in  any  way  restricted  by  this  opinion. 

Decree  reversed,  and  cause  remanded,  with 
mandate  that  the  damages  be  ascertained, 
and  that  when  determined  decree  be  entered 
for  the  plaintiff  In  accordance  with  the  views 
herein  expressed,  unless  further  proceedings 
in  the  court  of  chancery  are  there  petitioned 
for  and  permitted  in  accordance  with  P.  S. 
1317.    Let  the  plaintifl  recover  his  costs. 
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STATB  «z  rd.  RBYNOUSS  ▼.  I/EB. 

(Supreme  Court  of  Vermont     Washington. 
Jan.  18,  1916.) 

Municipal  Coepoeations  €=>205  —  Wateb 

SUPEBINTBNDKNT— FUNCTIONB— ELIGIBILITT 

TO  OmoR. 

Where  defendant,  not  a  taxpayer,  legal 
voter,  or  inhabitant  of  the  city  of  Barre,  was 
appointed  city  water  superintendent,  and  there 
was  no  provision  in  the  city  charter  or  general 
law  requiring  such  qualifications  for  eligibility 
to  such  office,  his  appointment  was  not  illegal 
on  the  ground  that  such  qualiflcBtiona  are  im- 
pliedly essential,  since  a  water  superintendent 
IS  not  a  civil  officer,  but  essentially  a  business 
manager,  in  whose  selection  the  city  should  not 
be  put  to  disadvantage  by  unnecessary  implica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  557-661;   Dec.  Dig. 

Information  by  the  State  of  Vermont,  on 
the  relation  of  Reynolds,  for  a  writ  of  quo 
warranto  to  determine  the  right  of  Frank  O. 
Lee  to  the  offices  of  water  superintendent 
and  city  engineer  of  the  city  of  Barre.  Petl- 
tioQ  dismissed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAT- 
rX)R,  JJ. 

Elwin  h.  Scott,  of  Barre,  Edward  H.  Deav- 
Itt,  of  Hontpelier,  and  H.  William  Scott,  of 
Barre,  for  relator.  William  Wlahart,  of 
liarre,  for  respondent. 

HASEUTON,  J.  This  is  an  Information 
praying  for  a  writ  of  quo  warranto.  The 
relator  alleges  that  the  dty  couudl  of  the 
city  of  Barre  appointed  him  water  superin- 
tendent and  city  engineer  of  the  city  to  serve 
for  one  year  and  until  his  successor  should 
be  legally  appointed  and  qualified  conform- 
ably to  the  charter ;  that  he  served  the  term 
of  one  year ;  and  that  then  he  gave  way  to 
Frank  O.  Lee,  the  defendant,  whom  the  city 
council  had  appointed.  Lee  was  not  then  a 
resident  of  the  city  of  Barre,  but  of  Burling- 
ton, and  the  relator  claims  that  for  that  rea- 
son Lee  was  not  eligible ;  that  he  has  usurp- 
ed the  offices  or  positions  which  he  holds. 
Thereupon  the  relator,  Reynolds,  prays  that 
It  may  be  adjudged  that  Lee  is  not  of  right 
water  superintendent  and  city  engineer,  and 
that  the  relator  is  entitled  to  those  positions 
by  virtue  of  his  right  to  hold  over  tmtll  his 
successor  shall  be  legally  api)olnted  and  qual- 
ified. The  parties  reached  an  agreement  as 
to  the  facts,  and  agreed  that  the  only  legal 
question  Involved  in  this  case  for  the  Su- 
preme Court  to  determine  Is  whether  or  not, 
under  the  charter  of  the  city  of  Barre  and 
the  general  laws  of  the  state,  it  was  neces- 
sary for  the  defendant,  at  the  time  of  his 
appointment  and  qualification  as  water  super- 
intendent, to  be  a  taxpayer,  legal  voter,  or  In- 
habitant of  the  city.  In  this  matter  the 
charter  of  the  dty  of  Barre  is  silent,  and 
there  are  no  applicable  provisions  of  the  gen- 


ecal  law.  The  qneation  then  la  siAstantially 
this :  Is  residence  within  a  dty  by  Implica- 
tion necessary  to  render  one  eligible  to  the 
position  of  superintendent  of  the  wata  de- 
partment In  the  case  of  a  dty  whidi  has 
such  a  department? 

Water  works  are  public  utilities  owned  and 
controlled,    sometimes    by    private    corpora- 
tions, and  sometimes,  under  i)ennisslve  char- 
ters or  general  laws,  by  munldpal  corpora- 
tions.    In  ndther  case  is  their  management 
to  be  considered  as  a  governmental  functioD. 
And  BO  we  think  that  a  city  which  owns  and 
operates  a  system  of  waterworks  may,  unless 
restrained  by  Its  charter  or  other  statutory 
provision.  Intrust  the  superintendence  of  such 
system  to  some  one  not  a  resident.  Inhabitant, 
or  taxpayer  of  the  city  at  the  time  of  his 
appointment    In  providing  for  the  effident 
management  of  such   an   enterprise,   some- 
times in  competition  with  a  private  corpora- 
tion, dUea  are  not  to  be  put  at  a  disad- 
vantage   by    any    unnecessary    Implication. 
The  dty  of  Barre  has,  as  do  dtles  in  general, 
both  governmental  functions  to  perform,  and 
proprietary  rights  to  preserve  and  exerdse. 
The  superintendent  of  the  water  system  o( 
Barre  is  not  strictly  a  dvil  officer  exercising 
governmental  functions,  but  rather  be  Is  es- 
sentially  the   conductor   or  manager   of  a 
business,  undertaken  by  the  corporation,  by 
virtue  of  its  charter.     The  distinction  mns 
through  the  cases.     Sanborn  ▼.   Village  of 
Enosburg   Falls,    87   Vt    479,    89   AtL   746; 
Carty's  Adm'r  v.  Wlnooskl,  78  Vt  104,  62 
Atl.  45,  2  L.  R.  A.   (N.  S.)  95,  6  Ann.  Caa 
436 ;   CUy  of  Burlington  v.  Central  Vermont 
By.  Co.,  82  Vt.  5,  71  Atl.  826;   City  of  Barre 
V.  Perry,  82  Vt  801,  73  Atl.  674;    Weller  v. 
Burlington,  60  Vt  28,  85,  12  Atl.  215;   WU- 
kins  V.   Rutland,  61   Vt  896,   17  Aa  735; 
Winn  T.  Ruttand,  62  Vt  481. 

The  appointment  of  Mr.  Lee  as  dty  en- 
gineer requires  no  separate  consideration, 
and  is  given  none  by  counsel. 

The  petition  is  dismissed,  with  costs. 


HOTEL  VERMONT  CO.  v.  MOORE. 
(Supreme  Court  of  Vermont    CSilttenden.   Jan- 

13,  1916.) 
L  Pleading  <=s>212— Deuubbbb— Waiveb. 

A  party  opposing  a  petition  for  a  new  trial 
by  signing  a  statement  of  facts  to  be  filed  ia 
the  case,  waived  hia  demurrer  to  the  petitioa 
and  left  the  ease  for  consideration  on  the  meriti. 
lEA.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  521-524 ;   Dec.  Dig.  (S=>21Z] 

2.  New  Tbial  *=»168— Petition  in  Supmiu 
CouBi^TiME  FOB  Filing  Bill— Dnjoina 
—New  Trial. 

Plaintiff  on  judgment  for  defendant  took  ex- 
ceptions,  and  after  final  adjournment  prepared  a 
skeleton  bill  of  exceptions  and  had  them  tixded 
by  the  trial  judge,  who  mailed  them  to  plaintiS'i 
attorney  who  was  then  away  on  business,  and 
did  not  return  until  two  diws  thereafter,  ano 
one  day  after  the  time  for  filing  had  expired. 
He  had  left  no  instructions  as  to  filing  the  bill 
if  received  during  his  absence,  relying  on  the  ex- 
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pectatioD  fh«t  the  fudge  woiqM  forward  the  ex- 
ceptions to  the  clerk  for  filing.  P.  S.  6208,  re- 
quires the  original  filing  to  be  accompanied  by 
the  required  fee,  without  which  the  clerk  is  not 
authorized  to  enter  a  cause.  Held,  on  petition 
for  new  trial  for  failure  to  get  a  iwaring  on  the 
exceptions,  that  there  was  such  a  want  of  dili- 
gence in  attending  to  their  filing  as  defeated  the 
petition. 

[Ed.  Note.— ror  other  cases,  see  New  Trial, 
Cent  Dig.  (}  7,  232,  245,  262,  253,  266,  280, 
284.  286,  201,  292,  294,  296,  803,  305,  818; 
Dec  Dig.  <S=»168.1 

Case  Reserred  trom  Oiittenden  Ck>uQt7 
Oonrt. 

Action  by  the  Hotel  Vermont  Company 
against  AUce  B.  Moore,  executrix  of  the  es- 
tate of  E.  F.  Moore.  Judgment  for  defend- 
ant. Petition  by  plaintiff  for  a  new  trial  on 
Its  exceptions  reserved  at  the  trial  below. 
Petition  dismissed. 

Max  L.  Powell,  of  Bnrllngton,  for  petition- 
er. Sherman  R.  Moulton,  of  Borllngton,  for 
petitionee. 

TAYLOR,  J.  [1]  This  is  a  petition  for  a 
new  trial  based  on  the  failure  of  the  peti- 
ticmer,  plaintiff  in  the  original  action,  to  get 
a  hearing  in  this  court  on  its  exceptions  re- 
served at  the  trial  below.  The  petitionee 
has  incorporated  into  her  answer  a  demur- 
rer to  the  petition  upon  which  she  seeks  to 
rely.  Passing  without  deciding  the  question 
whether  a  demurrer  to  a  petition  for  a  new 
trial  can  be  joined  with  an  answer  to  the 
merits,  the  petitionee,  by  signing  a  statement 
of  facts  to  be  filed  in  the  case,  manlfestiy 
waived  her  demurrer  and  the  case  is  for  con- 
slderatfon  on  the  merits. 

[2]  The  original  cause  was  tried  at  the 
March  term,  1915,  of  Ohlttwden  county  court, 
with  Judgment  for  the  defendant.  Petitioner 
took  various  exceptions,  and  4n  due  time 
after  the  final  adjournment  of  court  prepared 
and  forwarded  to  the  presiding  Judge  a 
skeleton  bUl  of  exceptions  with  a  request 
that  they  be  signed  subject  to  amendment 
Without  unnecessary  delay  the  Judge  signed 
and  mailed  the  exceptions  to  petitioner's  at- 
torney. In  due  course  of  mall,  either  on  the 
afternoon  of  June  18th  or  the  following  morn- 
ing, they  readied  his  oSi.ee.  The  attorney 
was  away  from  bis  office  and  out  of  town  on 
business  from  noon  of  the  16th  nntil  the 
morning  of  the  18th.  On  his  return  he  found 
the  exceptions  in  mail  on  his  desk.  The  time 
for  filing  the  exceptions  bad  expired  on  the 
17th  of  June.  A  clerk  and  stenographers 
attended  to  the  office  business  in  the  attor- 
ney's absence,  Tbe  attorney  was  aware  that 
June  17th  was  the  last  day  for  filing  the  ex- 
ceptions, but  left  no  instructions  with  tbe 
office  force  with  reference  to  filing  the  same 
if  received  during  his  absence,  relying  upon 
the  expectation  that  the  judge  would  forward 
tbe  exertions  when  signed  to  the  clerk  of 
the  court  for  fiUng.  The  required  entry  fee 
was  not  paid;  but  it  Is  agreed  that,  If  the 
county  clerk  had  received  the  exceptions,  he 


would  have  notified  the  atttfrcey's  office  and 
the  fee  would  have  been  paid. 

No  blame  can  be  attached  to  the  presiding 
Judge  for  petitioner's  ftiUnre  to  save  Its  ex- 
ceptions. County  Court  Rule  28,  (  4,  upon 
which  counsel  relied,  does  not  apply  to  the 
original  bill  of  exceptions,  but  relates  to  the 
filing  of  an  amended  bUl.  The  original  filing 
must  be  accompanied  by  the  required  fee, 
without  which  the  clerk  has  no  authority  to 
enter  a  cause;  P.  S.  6208.  Petitioner's  at- 
torney was  not  Justified  in  relying  upon  the 
expectation  that  the  judge  would  depart  from 
the  usual  practice  of  returning  original  ex- 
ceptions when  signed  to  the  attorney  who 
has  submitted  them,  especially  in  the  ab- 
sence of  a  request  that  they  be  forwarded  to 
the  clerk  of  the  court. 

The  responsibility  for  tbe  failure  in  this 
case  cannot  be  Imputed  to  others,  as  in  the 
case  of  Hotel  Vermont  Co.  v.  Cosgriff,  89  Vt 
ITS,  94  Ati.  496.  It  must  be  assumed  by  tbe 
petitioner  alone;  We  cannot  escape  the  con- 
clusion that  there  was  such  a  want  of  dili- 
gence on  the  part  of  petitioner's  counsel  in 
attending  to  the  flUng  of  these  exceptions  as 
defeats  tbe  petition. 

Petition  dismissed. 


STATE  V.  aiTCHELI* 

(Supreme  Court  of  Vermont    Washington. 

Jan.  18,  1916.) 

MUKICIPAI  OOBFOBATIONS  «=s>97  —  PoLICS 
POWEB— REeTTLAIION  OT  BuiIJ>IN08— METH- 
OD or  B2XKBCI8B. 

Since  the  power  of  a  city  council  to  regu- 
late buildings  is  impliedly  to  be  exercised  by  a 
majority  vote,  an  ordinance  requiring  a  two- 
thirds  vote  for  the  issuance  ot  a  building  permit 
upon  which  the  building  inspector  has  reported 
adversely,  while  on  a  favorable  report  a  ma- 
jority vote  is  made  to  suffice,  ia  void  as  to  that 
requirement 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  207,  208;  Dec  Dig. 
«=>97.] 

Exceptions  from  Ci^  Court  of  Monti)elia:; 
EJrwln  M.  Harvey,  Judge. 

Bben  O.  Git<AeIl  was  accused  of  erecting 
a  building  without  securing  a  permit  from 
tbe  dty  counciL  To  a  Judgment  declaring 
the  ordinance  prescribing  and  punishing  the 
offense  Invalid,  the  State  excepts.    Affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASBI/rON,  POWERS,  and  TAY- 
LOR, JJ. 

George  L.  Hunt,  City  Atty.,  of  Montpelier, 
for  the  State.  Albert  A  Sargent,  of  Barre, 
for  respondent 

HASEI/rON,  J.  This  is  a  complaint  for  a 
violation  of  an  ordinance  of  the  city  of  Mont- 
pelier, heard  before  E.  M.  Harvey,  city  judge. 
The  judge  held  that  tbe  respondent  was 
guUty  of  tbe  offense  charged  unless  the  ordi- 
nance Is  void ;  but  he  adjudged  that  the  ordi- 
nance is  void,  and  that  the  respondent  be 
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dlschaised  on  two  grotrnds,  namely,  tbat  the 
cbarter  of  the  dty  did  not  authoriae  the  oidl- 
nance,  and  furtber  that  the  ordinance  Is  an 
unreasonable  Interference  with  property 
rights,  and  therefore  not  a  valid  exercise  of 
the  police  power.  The  state  was  allowed  an 
exception.  If  the  ordinance  is  invalid  on 
any  ground  or  in  any  respect  affecting  the 
respondent,  the  Judgment  Bhonld  be  sus- 
tained. 

The  ordinance  Is  entitled:  "Ordinance  for 
the  Prevention  of  Fires."  The  ordinance 
provides  that  any  iwrson  desiring  to  erect 
any  building  within  the  dty  of  MontpeUer 
shall  file  an  application  with  the  inspector 
of  buildings,  such  application  to  contain 
various  details ;  that  the  Inspector  shall  pro- 
ceed to  report  to  the  dty  coundl,  recommend- 
ing or  not  the  granting  of  a  permit;  and 
that  the  dty  coundl  shall  upon  investlgaticKi 
"either  grant  or  deny"  the  Inspector  au- 
thority to  issue  a  permit  In  accordance  with 
the  application.  The  ordinance  provides, 
however,  that  tf,  as  here,  the  inspector's 
recommendation  is  against  the  granting  of 
a  permit,  a  two-thirds  vote  of  the  dty  coun- 
dl shall  be  requisite  to  the  granting  of  one, 
and  if  the  dty  council  "determine  by  vote" 
to  authorize  the  Inspector  to  grant  a  permit 
he  shall  Issue  one,  accompanied  with  various 
specifications,  and  that  If  a  building  is  be- 
gun without  a  permit  "so  authorized"  the 
bnilder  and  owner  shall  each  be  deemed  to 
have  violated  the  ordinance,  and  this  with- 
out reference  to  the  question  of  whether  or 
not  the  failure  to  get  a  permit  results  from 
the  denial  of  one  by  the  dty  conndl,  or,  as 
appears  to  be  the  case  here,  tcom  the  inadlon 
of  the  dty  coundL  Several  questiona  re- 
specting this  ordinance  arise. 

One  relates  to  the  rather  curious  provi- 
sion that,  when  the  matter  of  granting  a 
permit  comes  before  the  dty  conndl,  a 
permit  may  be  granted  by  the  council  by  a 
majority  vote  if  the  report  of  the  building 
Inqiector  is  favorable,  but  only  by  a  two- 
thirds  YOte  if  his  report  is  unfavorable.  The 
ooundl  has  not  delegated,  nor  nndortaken  to 


delegate,  the  power  to  grant  or  deny  a  per- 
mit to  its  building  Inspector,  but  has  re- 
tained the  power  to  Investigate  and  act  for 
itself,  and  has  denied  to  an  applicant  the 
right  to  favorable  action  by  a  majority  vote 
in  a  case  like  this. 

The  state  says  that  the  ordinance  was 
obviously  framed  in  analogy  to  P.  S.  362i;, 
and  sections  following,  and  sacb  appears  to 
be  the  case.  But  the  provision  which  we 
have  referred  to  making  a  two-thirds  vote  of 
the  dty  council  requisite  to  the  granting  of 
a  permit  in  a  case  which  stands  as  this  did, 
or  in  any  case,  is  not  found  in  the  Public 
Statutes,  nOr  Is  there  any  such  provision  in 
the  city  charter.  The  charter  powers  of  the 
city  council  in  respect  to  buildings  are  among 
a  long  list  of  powers,  all  to  be  exercised  In 
the  same  way;  that  is,  impliedly  by  a  ma- 
jority of  a  quomm,  for  this  is  the  well-estab- 
llsbed  rule,  unless  a  different  mle  is  estab- 
lished by  a  provision  of  the  charter  or  by 
some  general  law. 

The  respondent  is  proeecnted  for  oonstmct- 
ing  an  icehouse  wltboat  obtaining  a  penult 
under  audi  ordlnanoe;  but  the  dty  council 
had  no  anthortt7  to  require  him  to  obtain 
a  permit  authorized  by  a  two-thirds,  or  a 
three-fourths,  or  a  nnantmooB  vote  of  tbe 
dty  council,  and  tbe  ordlnanoe  whidi,  in  the 
drcumstances,  denied  him  a  permit  unless 
one  was  authorized  by  a  two-thirds  vote  of 
the  coundl,  was  void  in  that  particular.  Dil- 
lon (4th  Bd.)  II  277,  278,  282 ;  Thurston  T. 
Huston,  123  Iowa,  157,  88  N.  W.  637;  Heb- 
keU  v.  Baltimore,  65  Md.  126,  4  AU.  116,  57 
Am.  Rep.  308;  United  States  ▼.  Ballln,  144 
U.  S.  1,  6, 12  Sup.  Ct  007,  86  Ij.  Ed.  321;  Peo- 
ple V.  Wright,  30  Colo.  438,  71  Pac.  865; 
North  Platte  v.  North  P.  Works,  66  Neb.  403, 
76  N.  W.  906;  Heyker  v.  Herbst,  106  Ky.  609, 
60  S.  W.  859,  51  8.  W.  820;  Bamert  ▼.  Pat- 
erson,  48  N.  J.  Law,  395,  6  AtL  16 ;  Brown  t. 
District  of  Columbia,  127  U.  S.  579,  086,  8 
Sup.  a.  1814,  82  li.  Ed.  262. 

The  respondent  did  no  act  for  which  a 
penalty  was  legally  prescribed. 

Judgment  affirmed. 
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TRIBUNE  PUB.  CO.  t.  DA  Via 

(Snpreme  Judicial  Conrt  of  Maine.    Jan.  81, 
1918.) 

Tbovbb  and  OoNVBasiorr  «»4— ■Cowvebsiow 
OF  Sfkcib— (Rki"D8AIi  of  Aattm  to  Pat  on 
Demand. 

A  publishing  company  could  not  maintain 
an  action  of  trover  for  conversion  against  its 
agent  employed  to  conduct  a  contest,  payment 
to  b«  by  commission,  of  money  vhich  the  agent 
refused  to  pay  over  upon  demand,  claiming  he 
was  entitled  to  retain  it  as  commission. 

TEd.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,   Cent.    Dig.   §§   25-37;     Dec.   Dig. 

Exceptions  from  Supreme  Judicial  Court, 
York  Comity,  at  Law. 

Action  by  the  Tribune  Publishing  Com- 
pany against  C.  R.  Davis.  To  an  order  ot 
nonsnlt,  plaintiff  excepts.  Exceptions  over- 
ruled. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
KING,  BIBID,  and  HANSON,  JJ. 

John  V.  Tucker  and  Allen  &  WlUard,  all 
of  Sanford,  for  plaintiff.  Lucius  B.  Swett,  of 
Sanford,  for  defendant 

BIRD,  J.  Upon  the  dose  of  the  contest, 
trhicb  was  the  subject  of  the  contract  be- 
tween the  parties,  there  remained  to  the 
hands  of  the  defendant  $476.40,  a  balance  of 
moneys  collected  by  him.  The  defendant 
claimed,  upon  demand  made  by  plaintiff, 
that  he  was  entitled  to  retain  this  sum  as 
his  commission,  while  the  plaintiff,  claiming 
that  the  commissions  constituted  part  of  the 
costs  of  the  contest,  denied  the  right  of  de- 
fendant to  any  commissions,  and  brought 
this  action  of  trover  for  the  recovery  of  the 
sum  so  retained.  At  the  close  of  evidence 
of  the  plaintiff  the  conrt  ordered  a  nonsuit, 
and  the  plaintiff  excepted. 

It  Is  the  opinion  of  the  court  that  this 
case  cannot  be  distinguished  from  that  of 
Hazelton  v.  Locke,  104  Me.  164,  71  Atl.  661, 
20  U  B.  A.  (N.  S.)  35,  15  Ann.  Cas.  1009. 
That  case  was  an  action  of  trover  brought 
by  the  manager  of  a  life  insurance  company 
against  an  agent  appointed  by  him  to  solicit 
boslness  and  to  collect  the  premiums  on  poli- 
cies secured  by  him,  for  a  premium  collected 
by  the  latter,  who  had  undertaken  to  pay 
over  all  premiums  collected  to  the  manager. 
niere,  as  here,  a  nonsuit  was  ordered,  and 
exceptions  taken.  After  dlscusstog  trover  as 
a  remedy  for  the  recovery  of  money  and  the 
rl^ts  of  plaintiff  as  against  defendant,  the 
court,  in  overroUng  the  exceptions,  says: 

"In  determining  from  the  circumstances  and 
relation  of  the  parties  whether  trover  or  as- 
sumpsit is  the  proper  remedy,  it  is  necessary  to 
consider  the  distinctive  qnalfty  of  money  as  dif- 
fering from  other  kinds  of  property,  and  the 
character  and  conduct  of  the  defendant  in  re- 
ceiving and  retaining  the  money  in  question. 
Prom  its  nature  the  title  to  money  passes  by 
delivery,  and  its  identity  is  lost  bj  bein;;  chang- 
ed into  other  money  or  its  equivalent  in  the 
methods  ordinarily  used  in  business  for  its  safe- 


keeping and  transmission.  An  agent,  unless  re- 
stricted by  the  terms  of  his  contract,  would  vio- 
late no  duty  assumed  by  him  by  adopting  these 
methods  in  dealing  with  the  money  of  his  prin- 
cipal. Mere  failure  to  deliver  such  property  in 
specie  on  demand  would  not  be  technical  con- 
version, nor  would  the  refusal  to  pay  over  its 
equivalent  be  conclusive  evidence  of  conversion 
in  the  sense  of  the  law  of  trover,  but  might  be 
the  ground  for  an  action  of  assumpsit  Orton 
v.  Butler,  4  (7)  Eng.  C.  L.  224 ;  Hennequin  v. 
Clews,  111  U.  S.  676  [4  Sup.  Ct  676.  28  L.  Ed. 
565] ;  vol.  1,  Federal  Statutes  Annotated.  6S0, 
582." 

"The  defendant  was  the  agent  of  the  plaintiff 
for  the  collection  and  paying  over,  not  of  a  sin- 
gle premium  of  insurance,  but  such  as  were  pay- 
able for  all  policies  effected  by  him  in  his  busi- 
ness of  canvassing,  and  be  was  entitled  to-  re- 
ceive as  commission  a  certain  percentage  of 
these  premiums  when  paid  over.  An  action  of 
trover  by  the  principal  might,  under  these  cir- 
cumstances, be  unjust  to  the  agent  by  depriv- 
ing him  of  his  right  of  set-off  and  other  legal  de- 
fenses.   Orton  V.  Butler,  supra." 

See  1  Chit  PL  (13th  Am.  Ed)  147. 
The  exceptions  must  be  overruled. 
.    So  ordered. 


SWEENEY  V.  CUMBERLAND  COUNTY 
POWER  &  LIGHT  OO. 

(Supreme  Judicial  Court  of  Mainei.    Jan.  31, 
1916.) 

1.  Trial  <3=s>63  —  Exclusion  of  Evidence 
APFKB   PABTt  Closed  —   Discbetion    op 

.    COUBT.  . 

Under  rule  39  of  the  Revised  Rules  of  the 
Supreme  Judicial  Court  (103  Me.  634,  70  Atl. 
xii),  providing  that  a  party,  having  rested  his 
case,  cannot  afterwards  introduce  further  evi- 
dence, except  in  rebuttal,  unless  by.  leave  of 
court,  in  an  action  against  a  street  railroad  for 
personal  injuries  while  attempting  to  board  a 
car,  evidence  offered  by  plaintiff  as  rebuttal  that 
the  car,  after  he  fell  off,  reached  a  curve  be- 
fore stopping,  which  was  to  the  same  effect  as 
his  own  testimony,  contradicted  by  defendant's 
testimony  of  the  motorman,  conductor,  and  pas- 
sengers, was  properly  excluded  as  cumulative, 
and  not  in  rebuttal  since  the  rule  of  court 
adopts  the  Massachusetts  rule  that  the  decision 
of  the  presiding  judge  as  to  whether  a  party 
who  has  rested  may  introduce  further  cumuia- 
tive  testimony,  ia  within  the  discretion  of  the 
ccurt 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  151-153;   Dec.  Dig.  <8=>63.] 

2.  Appeal  and  Ebbob  4ts=»901— Pbesumptions 
Favobino  Coubt  Below. 

It  will  be  presumed  that  the  ruling  of  the 
trial  judge  receiving  or  rejecting  evidence  was 
i-i^ht,  unless  the  exceptions  show  affirmatively 
that  it  was  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1771,  8670 »  Det.  Dig.  «=» 
901.] 

Exceptions  frcmi  Snpreme  Judicial.  Court, 
Cumberland  County,  at  Law. 

Action  by  Ralph  S.  Sweeney,  by  next  friend, 
against  the  Cumberland  County  Power  & 
Light  Company.  .  To  a  ruling  excluding  evi- 
dence, plaintiff  excepts.  Exceptions  over- 
ruled. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
KING,  BIRD,  and  HANSON,  JJ. 
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Hlnddey  ft  Hinckley,  of  Portland,  for 
plaintiff.  Howard  R.  Ives,  of  Portland,  for 
defendant. 

BIRD,  J.  This  is  an  action  on  the  case 
In  which  the  plaintiff,  by  his  next  friend, 
seeks  recovery  of  damages  for  personal  in- 
juries suffered  by  plaintiff  while  attempting 
to  board  a  car  operated  by  defendant  and 
alleged  to  have  been  occasioned  by  its  negli- 
gence. The  presiding  justice  directed  a  ver- 
dict for  defendant,  and  plaintiff  excepts  to 
a  ruling  excluding  evidence  offered  by  him. 

It  appears  from  the  bill  of  exceptions  that: 

"The  plaintiff  testified,  in  subBtance,  that 
the  car  stopped  at  one  of  the  regular  stopping 
places  on  Commercial  street  near  its  junction 
with  Park  street,  in  Portland;  that  he  walked 
along  the  side  of  the  car  and  attempted  to  board 
at  the  rear  and  while  it  was  at  a  st<^;  that, 
while  his  hand  was  on  the  handle  provided  for 
that  purpose  and  tme  foot  on  the  step,  the  car 
started,  and  the  conductor  at  that  moment  push- 
ed him;  that  he  was  thrown  to  the  ground;  that 
the  head  end  of  the  car  went  a  little  way  around 
the  comer  of  Commercial  and  Park  streets, 
where  the  track  turns  up  hill  into  Park  street, 
which  intersects  Cmnmercial  street  at  a  right 
angle,  and  stopped  with  its  head  end  around 
the  comer  up  the  hill;  that  the  rear  end  of  the 
car  was  then  nearly  a  car  length  from  him  as 
he  lay  on  the  ground  before  he  got  up,  and  tliat 
the  conductor  alighted  and  came  back  to  him, 
and  that  he  then  boarded  the  car.  The  defend- 
ant introduced  the  testimony  of  the  motorman, 
conductor,  and  five  passengers  to  the  effect  that 
the  plaintiff  attempted  to  board  the  car  when  it 
was  moving  qnite  rapidly;  that  it  had  been  so 
in  motion  for  a  considerable  distance  back;  that 
after  the  plaintiff  fell  the  car  was  stopped,  and 
that  the  entire  length  of  the  car  when  so  stop- 
ped was  on  the  straight  track  on  Commeicial 
street,  and  was  not  partly  around  the  comer 
of  Park  street,  as  appears  from  report  of  their 
testimony  made  a  part  hereof.  The  plaintiff 
then  called  three  witnesses  in  rebnttal,  namely, 
George  Howard,  John  Joseph  Conley,  and  a 
third  witness,  all  of  whom  had  been  in  court 
during  the  entire  trial,  for  the  purpose  of  show- 
ing that  the  car  was  at  a  stop  when  the  plain- 
tiff attempted  to  board  it,  that  the  accident 
took  place  as  claimed  by  the  plaintiff,  where  the 
accident  took  place,  and  where  the  car  was 
when  it  stopped  after  the  accident. 

"The  evidence  of  these  witnesses  was  excluded 
by  the  court  upon  objection  made  by  defendant 
for  the  reason  as  the  court  stated  that  this  tes- 
timony should  have  been  offered  as  part  of  the 
plaintiff's  case  in  the  first  instance,  that  the 
testimony  merely  tended  to  corrolwrate  the  tes- 
timony of  the  plaintiff,  and  that  the  testimony 
was  not  rebuttal.  To  the  exclusion  of  this  tes- 
timony the  plaintiff  duly  excepted,  which  ex- 
ceptions were  at  that  time  allowed." 

In  Dane  v.  Treat,  35  Me.  (1853)  1»8,  this 
court,  whMe  recognizing  the  right  of  the  trial 
judge  to  direct  in  what  stage  of  a  case  a 
party  shall  introduce  his  testimony,  stated 
that  "it  has  not  been  the  practice  •  •  » 
to  preclude  a  party  that  has  once  stopped  In 
the  introduction  of  his  evidence  from  pre- 
senting further  testimony  of  a  cumulative 
character,"  and  It  Is  there  held  that  a  party 
who  has  rested  his  case  may  Introduce  fur- 
ther, though  merely  cumulative,  evidence, 
unless  before  resting  the  court  notifies  blm 
that  such  testimony  will  not  sulwequently 
be  received.    See,  also,  Moore  v.  Holland,  36 


Me.  (1853)  14,  15;  Erskine  y.  Brsklne,  64 
Me,  (1S74)  214 ;  Teat<ni  v.  Chapman,  65  Me. 
(1876)  126,  127.  In  the  commmiwealth  of 
Massachusetts,  however.  It  was  stated  in 
1848  that  the  order  In  wbidi  witnesses  are 
to  be  examined  on  a  trial  at  bar  and  the  num- 
ber which  a  party  is  allowed  to  call  to  the 
same  pcdnt  are  matters  within  the  discretlcHi 
of  the  judge.  Cushing  v.  Billings,  2  Cosh. 
(56  Mass.)  158.  In  the  course  of  the  opinion 
Shaw,  C.  J.,  says: 

"The  orderly  course  of  proceeding  requires, 
that  the  party  whose  business  it  is  to  go  foi*- 
ward  should  bring  out  the  strength  of  his  proot, 
in  the  first  instance;  but  it  is  competent  for 
the  judge,  according  to  the  nature  of  the  case, 
to  allow  a  party  who  has  closed  his  case  to  in- 
troduce further  evidence.  This  depends  upon 
the  circumstances  of  each  particular  case,  and 
falls  within  the  absolute  discretion  of  the  jndg& 
to  i>e  exercised  or  not  as  be  may  think  proper. 

We  consider  this  case  to  declare  what  then 
was,  and  theretofore  had  been,  the  common 
law  of  the  commonwealth.  Ashwortb  ▼. 
Kittridge,  12  Cush.  (66  Mass.)  193,  59  Am. 
Dea  178,  decided  five  years  later,  holds  that 
the  decision  of  the  presiding  judge  admitting 
testimony  for  the  plaintiff  in  reply  is  within 
his  discretion,  and  not  subject  to  exception, 
and  the  same  learned  Chief  Justice,  in  de- 
livering the  opinion  of  the  court,  says: 

"It  is  not  always  easy  to  determine  in  sach 
cases  whether  the  evidence  is  strictly  original 
or  rebutting;  but  we  consider  that  it  is  for  the 
jndge,  in  his  discretion,  to  determine  whether 
such  evidence  shall  be  received  or  not." 

In  close  adherence  to  this  rule  follow  nu- 
merous decisions,  among  which  may  be  in- 
stanced Morse  v.  Potter,  4  Gray  (70  Maas.) 
292;  Chadboum  v.  FrankUn,  6  Gray  (71 
Mass.)  312,  814;  Macnllar  v.  Wall,  6  Gray 
(72  Mass.)  507;  Robinson  v.  Railroad,  7  Gray 
(73  Mass.)  82;  Martin  t.  Matrnlre,  7  Gray 
(73  Mass.)  177;  Ray  ▼.  Smith,  9  Gray  (75 
Mass.)  141,  144;  Corey  t.  Janes,  16  Gray 
(81  Mass.)  643,  646;  Bumslde  v.  E>verett, 
186  Mass.  4,  7,  71  N.  B.  82.  These  cases  not 
only  abide  by  and  confirm  the  easier  de- 
cisions, but  afford  Interesting  instances  of 
the  application  of  the  law.  See,  also,  Whed- 
er  V.  Wheeler,  116  Mass.  297;  Brewer  t. 
Houaatonic  Railroad  Co.,  104  Mass.  503; 
Lowe  V.  Plmental,  115  Mass.  44.  In  Lansky 
y.  West  End  Street  Railway  Co.,  173  Mass. 
20,  53  N.  B.  129,  an  action  for  personal  in> 
juries,  where  evidence  was  introduced  by  the 
defendant  that  the  accident  happened  at  a 
place  other  than  that  shown  by  the  evidence 
of  the  plaintiff.  It  Is  held  that  the  Introduc- 
tion of  such  evidence  by  the  defendant  does 
not  make  a  fresh  case  which  the  plaintiff  Is 
entitled  to  meet,  and  that  the  exdnsion  <it 
evidence  offered  in  rebuttal  by  the  plaintiff 
corroborative  of  his  evidence  In  chief  is  with- 
in the  discretion  of  the  justice  presiding. 

[1, 2]  In  1907  this  court  adc^ted  as  an  addi- 
tional rule  the  following:  A.  party  having 
rested  his  case  cannot  afterwards  introduce 
further  evidence,  except  in  rebuttal  unless 
by  leave  of  court    102  Me.  635.    It  Is  now 
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rule  39  of  the  Revteed  Rules  (103  Me.  534, 
70  AtL  xll).  It  was  considered  in  Hatha- 
^nj  V.  WlUlams,  106  Me.  565,  76  AU.  129. 
The  ^ect  of  tliat  decision  Is  to  construe  the 
rule  as  an  enunciation  and  adoption  of  the 
rule  of  law  preTailIng  In  Mussachusetts.  We 
agree  with  the  Justice  presiding  In  holding 
the  evidence  offered  to  be  cumulative  and 
not  In  rebuttaL  Hathaway  t.  Williams,  su- 
pra; Lansky  v.  Railway  Co.,  supra.  But, 
even  If  this  were  otherwise,  it  Is  doubtful  If 
exceptions  would  Ue  unless  error  amounting 
to  abuse  of  Judicial  discretion  is  manifest. 
Ashworth  V.  Klttredge,  supra ;  Water  District 
V.  Water  Company,  100  Me.  268,  270,  61  Atl. 
176.  It  will  be  presumed  that  the  ruling  of 
a  Judge  receiving  or  rejecting  evidence  was 
rl^t,  unless  the  exceptions  show  affirmative- 
ly  It  was  wrong.  Parmenter  v.  Cobum,  6 
Gray  (72  Mass.)  509,  510. 

The  exceptions  therefore  must  be  over- 
mled. 

So  ordered. 


WRIGHT  et  ai.  v.  AMERICAN  FINANCB5  A 

SECURITIES  CO.     (No.  79.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1916.) 

(Syllaiua  hp  the  Oouri.) 

1.  COBPOBATIONB   ^S>553  —   "INSOLVBNOT"   — 

Appointment  of  Receiveb — Gbounds. 
A  corporation  in  default  to  the  state  for 
four  years'  taxes  amounting  to  $16,000,  and  for 
tnipaid  office  rent,  ^,800,  owing  money  borrow- 
ed to  meet  current  exjjenses  ^000,  and  a  far- 
ther legal  obligation  of  $8,000,  properly  held 
insolvent  and  a  receiver  properly  appointed 
■wbea  it  appeared  that  it  had  no  credit  and  its 
available  assets  were  $1,200  in  cash  and  secnri- 
ties  of  other  companies,  apparently  unavailable 
on  the  market  for  either  sale  or  pledge. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  iS  2201-2216;   Dec.  Dig.  «3»663.] 

(Additional  Svllabus  bv  Editorial  Staff  J 

2.  WoBDS  AND  Phkases— "Insolvency." 
"Insolvency"  is   a  general  inability  to   meet 

pecuniary  obligations  as  they  mature,  by  means 
of  available  assets  or  an  honest  use  of  credit. 

Appeal  from  Court  of  Chancery. 

Suit  by  Alfred  S.  Wright  and  others 
against  the  American  Finance  &  Securities 
Conapany.  From  decree  advised  for  com- 
plainants by  Vice  Chancellor  Backes  (93  AtL 
862),   defendant  appeals.    Affirmed. 

J.  Fitblan  Tatem,  of  Camden,  for  appel- 
lant. Scott  Scammell,  of  Trenton,  for  ap- 
pellees. 

PARKER,  J.  The  appeal  Is  from  a  decree 
adjudging  that  the  defendant  company  is  in- 
solvent and  is  not  able  to  resume  business 
In  a  short  time  with  safety  to  the  public  and 
advantage  to  its  stockholders;  awarding  an 
injunction  and  appointing  a  permanent  le- 
oetver.  The  salient  facts  are  fully  stated  in 
tbe  osiaicax  of  the  learned  Vice  Chancellor, 
hM  snpra,  and  need  not  be  repeated  except 


80  fiir  as  Is  appropriate  to  oar  view  of  the 
case. 

[1]  The  Vice  ChanceUor  rested  bis  finding 
of  Insolvency  in  large  measure  on  the  theory 
that  the  Instruments  in  writing  issued  by 
the  conqMiny  and  put  on  the  market,  denom- 
inated "special  contract  b<Mid,"  represented 
obligations  which,  to  nse  his  language,  must 
be  taken  into  the  reckoning  in  determining 
whether  the  corporation  was  Insolvent.  We 
have  found  it  unnecessary  to  deal  with  this 
phase  of  the  case,  because  we  conclude  that 
the  company  was  Insolvent,  In  the  sense  in- 
tended by  our  Corporation  Act,  and  the  de- 
cisions thereunder,  apart  from  any  liability 
on  these  so-called  bonds.  This  will  ai^ear 
by  the  following  figures  taken  from  the  opin- 
ion below  (84  N.  J.  Eq.  415,  .98  AU.  866)  and 
admitted  In  the  brief  of  connsel) : 

Liabilities:    Unpaid    taxes $16,000  00 

Unpaid   office   rent 3,800  00 

£lndlay  College,  agreement  to  redeem 

Empire  Lumber  Co.  bond  for 8,000  00 

Note  to  raise  money  for  current  ex- 
penses        4,000  00 


$31,800  00 
Assets,   cash $  1,200  00 

This  is  all  the  assets  actually  in  sight. 
Two  further  claims  are  made:  First,  that 
the  Guanajuato  bonds  not  already  hypothe- 
cated, $92,500  and  $10,000  hypothecated  to  se- 
cure the  above  note,  can  be  sold  at  50  per 
cent. ;  secondly,  that  $11,000  of  Empire  Lum- 
ber Company  bonds  now  held  by  Flndlay  Col- 
lege and  to  be  redeemed  at  $8,000  wlU  be 
salable  at  80  per  cent  We  think  neither 
claim  Is  substantiated.  On  the  contrary,  it 
appears,  as  stated  in  the  opinion  below,  that 
the  Guanajuato  bonds  are  not  salable  in  open 
market  at  any  price  on  account  of  conditions 
in  Mexico  and  the  company  must  look  to  one 
individual,  already  deeply  Involved  in  its  se- 
curities, who  would  take  them  If  at  all,  only 
on  certain  conditions.  Under  such  circum- 
stances, it  verges  on  the  absurd  to  call  these 
bonds  "quick  assets"  as  claimed  by  defend- 
ant As  to  the  Empire  bonds,  they  are  not 
the  property  of  Che  company,  and  vrill  not 
be  until  the  $8,000  due  to  Flndlay  College  Is 
paid.  If  they  are  salable  readily  at  80,  as 
claimed,  that  college  would  no  doubt  prefer 
to  realize  the  extra  $800  for  Itself.  Plainly 
they  are  not  so  salable. 

The  company  is  therefore  in  this  condition: 
It  has  no  credit ;  It  cannot  pay  its  state  tax- 
es and  is  several  years  in  default ;  it  is  like- 
wise in  default  for  office  rent,  and  has  pledg- 
ed its  securities  to  keep  going.  If  the  Em- 
pire bonds  be  offset  against  the  claim  of 
Flndlay  College,  there  remain  the  pressing 
Items  of  taxes,  rent  and  bills  payable, 
amounting  to  $23,800,  lo  ixiy  which  there  Is 
only  $1,200  In  cash  and  some  bonds  of  a 
Mexican  Mining  Company,  on  which  Interest 
Is  defaulted  and  which  are  not  salable  or 
available  for  pledge  on  the  market,  and 
whose  ultimate  value  is  most  problematical. 
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fJl^Insblvency,"  as  understood  by  onr 
courts  In  matters  of  this  kind,  Is  a  general 
inability  to  meet  pecuniary  obligations  as 
they  mature,  by  means  of  either  available 
assets  or  an  honest  use  of  credit  Trust 
Company  v.  Trustees,  67  N.  J.  Eq.  602,  6(H, 
60  Atl.'940,  3  Ann.  Cas.  303.  Such  a  con- 
dition has  been  shown  to  exist  In  this  case 
beyond  all  peradventnre. 

The  decree  of  the  Court  of  Chancery  was 
fully  Justified  by  the  evidence  even  on  the 
narrower  ground  adopted  by  us,  and  It  will 
therefore  be  affirmed. 


BBRNARDSVILLB   METHODIST  EPISCO- 
PAL CHURCH  V.  8ENEY  et  al. 
(No.  40-270.) 

(Court  of  Chancwy  of  New  Jersey.    Nor.  22, 
1015.) 

(BvOahu*  bv  the  Court.) 

L   COHVITANCK  IN  TbtJST— RrOHT  TO  DEFEAT. 

G.  I.  S.  and  wife  conveyed  to  the  B.  M.  E. 
church  certain  lands  in  trust  as  a  place  of  resi- 
dence for  the  Methodist  preachers  who  miirht 
from  time  to  time  be  stationed  in  Bernardsvule, 
and  also  conveyed  to  it  certain  other  lands  in 
trust  for  the  purpose  of  a  church.  The  church 
alleges  that  these  conveyances  were  made  for 
valuable  consideration,  and  prays  that  the  trusts 
be  declared  void  and  be  decreed  to  be  terminated 
for  that  reason. 

Qusere:  Can  a  conveyance  for  valuable  con- 
sideration, adequate  or  inadequate^  with  a  trust 
for  charitable  uses  imposed  upon  it,  be  defeated 
by  the  trustee  upon  the  ground  that  It  is  void 
because  not  founded  upon  a  gift? 

2.  RsLiaious  Socirms  «s»81— Tbust  Pbo- 

CBEDiNOs  TO  Declare  Void— TsiufiNATioN 

— Attobnet  Genebal  as  Pabty. 

The  defendants  are  the  heirs  at  law  of  O. 
I.  S.  and  his  wife,  both  deceased,  and  the  gen- 
eral, and  Newaric  annual  conferences  of  the  M. 
E.  church,  alleged  to  be  all  the  persons  who  may 
have  any  interest  in  the  subject-mutter  of  the 
suit,  or  who  may  have  any  right  of  reversion 
or  remainder  in  the  premises  after  the  termina- 
tion of  the  particular  estate.  These  defendants 
answered  admitting  the  allegations  of  the  bill 
and  consenting  that  the  relief  prayed  be  granted 
to  the  complainant. 

Ueli,  that  the  ccstnis  que  trust  are  the  pres- 
ent and  future  pastors,  as  to  the  parsonage,  and 
the  present  and  future  congregations,  as  to  the 
church,  who  are  not  parties,  and  can  only  be 
protected  by  the  presence  of  the  Attorney  Gen- 
eral, interveninK  on  behalf  of  the  public. 

Amendment  will  be  allowed  to  charge  the  At- 
torney General  as  defendant,  and,  after  answer 
by  him,  the  case  may  be  brought  on  for  further 
bearing,  at  which  the  &cts  relied  upon  by  the 
complainant  may  be  proved  as  the  admissions 
made  by  the  present  defendants  in  their  answers 
cannot  bind  the  cestuis  que  trust. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  f§  199-207;  Dec.  Dig.  «8i=» 
81.] 

(Additional  Syllabuf  ly  Editorial  Staff.) 

S.  WosDS    AND    Phbasks   —    "Cestuis    Qtte 

Tbcst." 

"Cestuis  que  trust"  are  those  for  whose 
benefit  others  are  seised  of  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cestui 
<3ue  Trust] 


BUI  by  the  Bernardsirme  MeOtodist  Bpls- 
copal  Church,  a  corporation,  agaloat  Rol>ert 
Seney  and  others.  On  final  hearing  on  blU 
and  answers.    Decision  aoeordlng  to  <^dntoii. 

Arthur  A.  Palmer,  of  Bemardsvllle,  tor 
complainant.  Frank  B.  Alien,  of  Newaric, 
for  defendants. 

WALEEB,  Ch.  The  bill  In  this  case  prays 
that  two  certain  trusts  or  uses  created,  im- 
posed, and  made  a  burden  on  the  lands  and 
premises  therein  described,  may  be  terminat- 
ed, annulled,  and  decreed  for  nothing  holden. 
It  alleges  that  on  January  26,  1882,  George 
I.  Seney  and  wife  conveyed  to  the  tmstees 
of  the  Methodist  Episcopal  Church  of  Ber- 
nardsvllle  certain  land  In  trust  as  a  place  of 
residence  for  the  use  and  occupancy  of  the 
preachers  of  the  Methodist  Episcopal  Church 
In  the  United  States  of  America  who  might 
from  time  to  time  be  stationed  In  the  village 
of  Bemardsvllle,  subject  to  the  usage  and 
discipline  of  that  church  as  from  time  to 
time  authorized  and  declared  by  the  Gen- 
eral (inference  and  by  the  annual  confer- 
ence of  the  church  within  whose  bounds  the 
premises  are  situate.  Mr.  Seney  died,  and 
on  March  29,  1001,  his  widow,  who  was  the 
devisee  of  all  his  real  estate,  conveyed  the 
premises  to  the  complainant  by  deed  of  quit- 
claim, for  the  purpose,  as  alleged,  of  releas- 
ing It  from  the  effects  of  the  trust  created 
by  the  deed  first  mentioned.  On  November 
16,  1901,  the  sole  survivor  of  the  tmstees 
named  in  that  deed  conveyed  the  same  prem- 
ises to  the  complainant.  The  object  of  these 
conveyances,  it  Is  alleged,  was  to  rest  a  fee 
in  the  complainant,  but  whether  they  passed 
anything  to  the  grantee  It  Is  unnecessary  to 
decide.  The  land  and  dwelling  bouse  there- 
on was  used  as  a  parsonage  from  the  time 
of  the  making  of  the  deed  of  trust  until 
about  April  1, 1901,  when  another  and  better 
tract  of  land  was  acquired  and  dweUing 
house  erected  by  the  church  for  a  parson- 
age. 

By  decree  ot  this  court  dated  July  30, 1902 
(Bemardsvllle  Methodist  Episcopal  Church  v. 
Phoebe  A.  Seney  et  al.,  25-67),  it  was  recited 
that  this  change  would  be  to  the  great  benefit 
and  advantage  of  such  of  the  preachers  of 
the  Methodist  Episcopal  Church  In  the  Unit- 
ed States,  as  might  from  time  to  time  be 
stationed  In  the  village  of  Bemardsvllle,  to 
have  the  use  of  the  last-mentioned  premises 
and  dwelling  house  as  a  parsonage,  instead 
of  the  first-named  premises  and  dwelling 
house,  and  it  was  ordered  and  adjudged  that 
the  church  should  have  power  and  authority 
to  sell  and  convey  the  first-mentioned  prem- 
ises free,  clear,  and  discharged  of  and  from 
the  trust  created  in  the  first-mentioned  deed; 
and  that  the  last-named  premises,  togetlier 
with  the  dwelling  house  erected  thereon, 
should  be  held  In  trust,  kept,  and  malntaln- 
ed  by  the  church  as  a  place  of  residence  for 
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tbe  use  and  occupation  of  tbe  preachers 
mentioned ;  and  that  the  trust  created  in  the 
first-mentioned  deed  shoold  be  and  was  there- 
by transferred  from  tbe  premises  deocribod 
therein  to  the  other  premises,  bnt  that  before 
tbe  transfer  should  take  ellect  the  diorch 
should  execute  and  record  in  the  office  of 
the  clerk  of  the  county  of  Somerset  a  dec- 
laration of  trust  in  respect  to  the  latter 
premises  of  the  same  imrimrt  and  efTect  as 
that  set  oat  in  tbe  first-mentioned  deed. 
Such  declaration  was  duly  niade  and  record- 
ed. As  to  authority  for  this  proceeding,  see 
Fair  V.  First  M.  B.  Church,  67  N.  J.  Eq. 
496.  42  AO.  166. 

The  present  bill  is  filed  by  the  church  as 
a  body  politic,  and  states  that  it  is  authoriz- 
ed by  the  general  conference  and  the  New- 
ark annual  conference  of  the  Methodist  Epis- 
copal Church  of  which  it  la  a  member,  and 
by  the  quarterly  conference  of  the  Bemards- 
Tille  Methodist  Episcopal  Church,  and  by 
its  members  and  congregation,  to  bring  this 
suit,  and  that  tbe  general,  Newark  annual, 
and  quarterly  conferences  of  the  church  re- 
quest the  relief  prayed  for,  and  that  the 
general  and  Newark  annual  conferences  have 
complete  and  absolute  authority  and  control 
orer  the  placing  and  maintaining  of  preach- 
ers in  the  parsonage.  The  bill  also  alleges 
that  the  complainant  has  built  a  new  stone 
church  at  a  cost  of  about  $26,000,  on  lands 
also  conveyed  by  Seney  and  wife  to  the 
complainant  in  trust  for  the  purpose  at  a 
ehurcb  by  the  same  sort  of  consideration  as 
existed  In  the  conveyance  of  the  parsonage 
premLses,  and  that  the  new  church  has  been 
paid  for,  except  to  the  extent  of  ?6,000,  and 
that  it  has  endeavored  to  raise  a  loan  to 
pay  off  that  indebtedness,  but  has  been  un- 
able to  do  so  because  of  the  trust  or  use 
which  inctunbers  the  parsonage  and  church 
properties,  l^en  follows  an  allegation  that 
the  trust  or  use,  created  in  the  deed  by 
Seney  and  wife,  imposed  and  made  a  burden 
on  the  parsonage  premises  conveyed  (which 
was  transferred  to  the  other  premises  as 
above  mentioned),  "improvidently,  without 
warrant  of  law,  contrary  to  equity  and  good 
conscience,  and  without  a  consideration  and 
power  sufflclent  to  support  said  trust  or  use, 
and  was  made  and  suffered  under  a  mistake 
and  misapprehension  of  the  facts  and  their 
legal  effect,"  and  there  is  a  similar  allega- 
tion as  to  the  <!hurch  premises.  Then  fol- 
lows the  prayer  for  the  annulment  of  the 
trusta. 

The  defendants  are  the  heirs  at  law  of 
George  I.  Seney  and  Phoebe  A.  Seney,  his 
wife,  both  deceased,  and  the  general  and 
Kewark  annual  conferences  of  the  Meth- 
odist Episcopal  Church,  who  are  alleged  to 
be  all  of  the  persons  who  may  have  any  In- 
terest in  the  subject-matter  of  the  suit,  or 
who  may  have  any  right  of  reversion  or  re- 
mainder In  tbe  premises  mentioned  after  the 
termination  of  the  particular  estate  therein. 
The  defendants  have  all  filed  answers  ad- 


mitting the  allegations  of  the  bill  and  con- 
senting that  the  relief  prayed  for  be  granted, 
to  the  complainant. 

[1,2]  The  case  "has  been  suhmitted  on  the 
pleadings  mentioned,  and  a  decree  is  asked 
that  the  complainant  Is  the  owner  in  fee  of 
the  present  parsonage  .prepay,  subject  to 
the  provisions  of  the  trust  or  use  above  men- 
tioned ;  further,  that  the  complainant  is  the 
only  party  Interested  in  the  legal  title  to  the 
premises;  that  the  general  conference,  tbe 
trustees  of,  and  the  Newark  annual  confer- 
ence of,  the  Methodist  £^iscopal  Church, 
defendants,  are  all  the  persons  or  corpora- 
tions who  are.  the  cestuia  que  trust  and  all 
the  persons  and  corporations  for  whose  ben- 
efit the  trust  has  been  made;  and  that  the 
Iieirs  at  law  of  George  I.  Seney  and  wife, 
both  deceased,  defendants,  are  all  the  per- 
sons who  have  or  may  have  uiy  interest  in 
tbe  Bubjeot-matter  and  who  have  or  may 
have  any  right  of  reversion  or  remainder  or 
any  possibility  of  reverter  or  any  other  in- 
terest in  tbe  premises ;  that  the  trusts  meni 
tloned  were  created  improvidently  and  witti- 
out  warrant  of  law,  eta ;  and  that  they  be 
terminated,  annulled,  and  for  nothing  holden. 

In  the  first  place,  the  complainant  has  mis- 
taken the  persons  who  are  cestuis  que  trust 
in  this  casft  It  alleges  them  to  be  the  gew^ 
eral  conference,  the  tnisteea  oi^  aad  the  New- 
ark annual  oonforence  of,  Ona  Methodist  Epis- 
copal Church.  On  the  contrary,  the  cestuis 
que  trust  are  the  present  pastor  of  the  Ber- 
nardsville  Methodist  Episcopal  Church  and 
his  successors  in  the  benefice,  as  to  the  par- 
sonage; and  the  congregation,  present  and 
future,  as  to  the  church.  Tbe  trustee  under 
each  trust  is  the  church  corporation  last 
named,  and,  maybe,  the-  other  corporations 
named  which  exercise  control  over  it 

Cestuis  que  trust  are  those  for  whose  ben»- 
fit  others  are  seised  of  property.  Larkln  v. 
Wlkoff,  76  N.  J.  Eq.  462,  474,  72  AtL  98,  7» 
Atl.  865,  affirmed  on  this  question,  77  N.  J. 
Eq.  68»,  78  Atl.  1134,  reversed  as  to  costs 
and  counsel  fees  only  79  N.  J.  Eq.  209,  81 
AtL  365.  In  that  case  it  was  held  that  the 
pastors  who  conducted  services  at  certain 
Christian  churches  were  not  the  cestuis  que 
trust  under  the  deed,  the  trust  having  been 
created  for  the  benefit  of  certain  people,  with 
power  given  the  trustees  to  discontinue  re- 
ligious services  and  sell  the  church  property 
whenever  it  should  seem  expedient  to  do  so. 
There  the  pastors  had  no  right  to  have  tbe 
services  continued  after  the  trustees  had 
determined  to  discontinue  them.  Here  there 
is  no  power  in  the  trustee  to  discontinue  the 
charitable  uses. 

The  trusts  Involved  in  this  case  are  legal 
charities,  and  therefor^  lawful  uses  and 
trusts  as  to  which  the  rule  against  peri)eta- 
ities  does  not  apply.  See  Mills  v.  Davison, 
54  N.  J.  Eq.  659,  85  Aa  1072,  38  L.  R.  A. 
113,  65  Am.  St.  Rep.  694  (court  of  errors  and 
appeals)  as  to  tbe  church  property;  and 
Trustees,  etc.,  t.  Beatty,  28  N.  3.  Eq.  670, 
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B75  (affirmed  for  the  reasons  given  by  the 
■chancellor,  Beatty  v.  Trustees,  etc,  81  N.  J. 
Eq.  796),  as  to  provision  for  the  pastors. 

The  complainant  takes  the  ground  that  the 
premises  in  question  were  not  gifts  upon 
wliich  the  donor  has  impressed  a  trust  which 
cannot  be  terminated,  but  that  both  the  par- 
sonage and  church  premises  were  purchased 
for  valuable  consideration,  and  that  therefore 
the  premises  acquired  are  incapable  of  being 
fettered  by  interminable  trusts. 

Where  property  Is  given  to  trustees  for  a 
charitable  use,  the  trust  is  a  creature  of  the 
donor  and  cannot  be  defeated  by  the  donee; 
but,  where  parties  by  means  of  their  own  de- 
vising attempt  to  place  their  own  property 
beyond  the  reach  of  creditors,  the  claims  of 
the  latter  are  not  thereby  defeated.  See  Ma- 
gee  V.  German,  etc.,  Church,  13  N.  J.  Bq.  77. 

In  Holmes  v.  Trustees,  etc.,  58  N.  J.  Eq. 
327,  at  page  329,  42  Att  582,  Vice  ChanceUor 
Emery  observed  that  the  rights  of  certain 
persons  as  contributors  to  a  fund,  the  rest 
of  which  was  supplied  by  another  'person 
Who  conveyed  the  land  In  trust,  without  con- 
sideration therefor,  to  a  church  society,  were 
extlngnlshed  when  the  church  applied  the 
contributions  ttx  the  purchaser  that  the 
church,  using  the  fund  so  contributed,  be- 
came, as  to  its  grantor,  a  purchaser  and 
could  not  be  made  a  mere  donee  for  chari- 
table uses,  even  if  the  grantor  be  considered 
to  be  a  donee  to  the  extent  of  his  contribu- 
tion to  the  purchase  fund.  The  complainant 
argues  from  this  that  whenever  lands  are 
purchased  for  a  valuable  consideration,  ade- 
quate or  inadequate,  any  trqst  containing  a 
Hmitation  upon  the  right  of  alienation  may 
be  avoided.  In  the  case  mentioned,  however, 
the  property  was  purchased  by  funds  sub- 
scribed for  the  purpose,  including  the  con- 
tribution by  the  grantor,  and  the  vice  dian- 
cellor  held  that  the  relatl<xa  of  donor  and  do- 
nee for  charitable  uses  was  not  intended  and 
agreed  upon  by  the  parties  to  the  deed. 

The  sharp  question  now  before  me  is  as 
to  whether  a  conveyance  for  a  valuable  con- 
sideration, adequate  or  Inadequate,  with  a 
tmst  for  charitable  uses  imposed  upon  it, 
may  be  defeated  by  the  trustee  upon  the 
ground  that  it  Is  void  because  not  founded 
upon  a  gift  TUs  question  is  not  decided  In 
any  of  the  cases  to  which  I  have  been  re- 
ferred by  counsel.  Its  decision  In  favor  of 
the  complainant  would  be  against  the  cestuls 
que  trust,  namely,  the  pastors  of  the  Ber- 
nnrdsviUe  Methodist  Episcopal  Church,  pres- 
ent and  future,  and  the  present  and  future 
congregations,  who  are  not  before  the  court, 
and  who  would  therefore  not  be  bound  by  the 
decree.  In  this  posture  of  the  case  I  will 
permit  an  amendment  to  the  bill  charging 
the  Attorney  General  as  a  defendant,  as  was 
done  in  Larkln  v.  Wlkoff,  supra,  who,  when 
present,  will  represent  the  public,  that  is, 
such  members  of  the  public  as  are  Interested 
In  the  trusts,   and,   for   all  practical  pur- 


poses, will  represent  the  present  and  fntore 
pastors  and  congregations  of  the  church. 

After  amendment  made  and  answer  by  the 
Attorney  Greneral,  the  cause  may  be  brought 
on  for  farther  hearing.  At  this  hearing  the 
facts  relied  upon  by  the  complainant  may  be 
proved,  as  the  admissions  made  by  the  pres- 
ent defendants  in  their  answers  cannot  bind 
the  cestuls  que  trust 


EIDGWAT  et  al.  v.  BOARD  OF  EDUCA- 
TION OF  UPPER  FREEHOLD  TP. 
(Supreme  Court  of  New  Jersey.    Jan.  11, 1916.) 

(ByUabut  hy  the  Court.) 

1.  Schools  and  Schooi.  Dibtbicts  €=>61  — 
Rkfusax  to  Caix  Spbciai.  Mebtino — "Coir- 

TBOVEBSY  UNDES  SCHOOL  LAWS"— JUKIBDIC- 
TION. 

The  refusal  of  a  board  of  education  to  call 
a  special  meeting  of  the  voters  of  the  district 
when  thereto  requested  by  petition  tmder  clause 
10  of  section  86  of  the  School  Act  (C.  S. 
4752)  involves  a  controversy  under  the  school 
laws  within  the  provisions  of  section  10  of  the 
act  (C.  S.  4727,  4728),  cognisable  m  the  first 
instance  by  the  state  superintendent  of  public 
instmction,  and  on  appeal  by  the  state  board 
of  education. 

gCd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  |  143;    Dec.  Dig. 

«S361.] 

2.  MANDAinrs  <s>3— REFtrsAL  TO  Call  Spk- 
OLAL  MEKTma — ^Recoubsb  to  Certiobari. 

In  case  of  an  adverse  decision  by  the  state 
superintendent  and  the  state  board  of  education, 
this  court  will  not  entertain  an  application  for' 
mandamus  to  require  the  local  board  to  call  a 
special  ipieeting  of  the  voters  pursuant  to  peti- 
tion, until  the  decision  of  the  school  anthonties 
shall  have  been  set  aside  on  certiorari. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  gg  8,  10,  11. 16-84;  Dec.  Dig.  <8=»8J 

Mandamus  by  Richard  T.  Rldgway  and 
others  against  the  Board  of  Education  of  the 
Township  of  UM>er  Freehold.  On  demurrer 
to  alternative  writ  of  mandamus.  Judgment 
for  defendants  on  demurrer. 

Aisued  November  term,  1915,  before 
PARKER,  MINTURN,  and  KALISCH,  JJ. 

John  Meirs,  of  New  Egypt  for  relators. 
Barton  B.  Hutchinson,  of  Trenton,  for  de- 
fendants. 

PARKER,  J.  [1  ]  The  action  Is  brooght  to 
compel  the  board  of  education  of  the  town- 
ship of  Ui^er  Freehold  to  call  a  special  meet- 
ing of  the  voters  to  consider  certain  specifl- 
cally  proposed  alterations  in  the  annual 
budget  that  was  adopted  in  March,  1915. 
The  right  to  require  such  special  meeting  to 
be  called  is  rested  on  the  presentation  to  the 
board  of  a  petition  tor  such  meeting,  signed 
by  50  qnallfled  voters  of  the  school  district, 
pursuant  to  clause  10  of  section  86  of  the 
School  Law  (G.  S.  4752). 

We  consider  that  the  matter  Is  brought 
before  us  prematurely.  It  is  manifestly  a 
controversy  arising  under  the  school  laws, 
and  by  the  terms  of  the  act  cognizable  In 
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the  flnt  Instance  by  the  state  superintend- 
ent of  imbllc  instmctlon,  and  on  appeal  from 
Ills  decision  by  the  state  board  of  edncatlon. 
C.  a  4728,  S  3,  par.  4;  Id.  4727,  |  10.  This 
l^ElslatiTe  policy  did  not  originate  In  the 
act  of  1903 ;  It  MTill  be  found  in  the  act  of 
1867  (P.  L.  p.  365,  i  28;  Nix.  Dig.  1868,  p. 
872 ;  Rev.  1877,  p.  1075),  and  goes  back  at 
least  as  far  as  1851  (P.  L.  p.  271,  S  12;  Nix. 
Dig.  1861,  p.  781,  pi.  43).  It  does  not  appear 
in  the  record  before  us  that  these  statutory 
tribonals  were  appealed  to.  The  law  Is  set- 
tled that  the  prerogatlTe  writs  of  the  state 
should  not  be  awarded  until  the  remedies 
provided  by  the  sdiool  law  have  been  ex- 
hansted.  Stockton  v.  Board  of  Education, 
72  N.  J.  Law,  80,  59  Ati.  1061 ;  Montclalr  ▼. 
Baxter,  76  N.  J.  Law,  68,  68  AtL  404.  The 
prlnc^tle  was  applied  in  Jefferson  v.  Board, 
04  N.  J.  Law,  60,  45  AtL  776,  to  the  case  of 
refusal  to  admit  a  pupil  Into  a  school;  In 
Baren  v.  Albertaon,  54  N.  J.  Law,  72,  22  Atl. 
1063,  to  a  contested  Section  of  a  school 
trustee ;  In  Montclalr  v.  Baxter,  to  a  refusal 
by  the  municipal  council  to  honor  a  requisi- 
tion for  a  school  approixriatlon.  These  diverse 
cases  indicate  the  wide  scope  of  the  statutory 
provision. 

[2]  It  it  appeared  by  the  record  that  the 
statutory  procedure  had  been  followed,  we 
aboold  still  be  ccMistralned  to  refuse  a  man- 
damus, for  the  reason  lucidly  set  forth  by 
Mr.  Justice  Kalisdi  in  the  recent  case  of 
Board  oiC  Education  v.  Decker,  96  AtL  136, 
viz.,  that  assuming  the  state  board  on  ap- 
peal had  refused  relief  to  relators,  its  de- 
dsloD  would  be  binding  on  the  local  board 
until  set  aside  by  a  direct  attack  on  certiora- 
ri. The  cases  on  this  point  are  collected  in 
tbe  (pinion  Just  dted. 

nils  result  makes  It  unnecessary  to  dis- 
enfls  the  other  phases  of  the  case. 

There  wUl  be  judgment  for  the  defend- 
ants on  tbe  demurrer,  with  costs. 


DALT  V.  EWAL0  et  al    (No.  70.) 

(Court  of  Knors  and  Appeals  of  New  Jersey. 

Nov.  24,  1915.) 

Affeai.  ars  Ebrob  €=>^8— Besxbvation  of 
Grounds  or  Review— Objections  and  Bx- 

CKPnONS. 

Alleged  error  in  refusing  to  nonsolt  plain- 
tiif,  or  to  direct  a  verdict  for  defendant,  and  in 
admitting  testimony,  cannot  be  reviewed,  where 
tbe  record  contains  no  exception  or  objection  to 
tbe  adverse  rulings. 

fBd.  Note. — For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  H  1432,  1486-148SL  1443, 
1447-1452,  1464-14^,  14^,  1464^-1468;  Dec. 
Dig.  <Ss9248.] 

Aroeal  from  Circuit  Court,  Hudson  Coun- 
ty. 

Action  by  George  Daly  against  Henry 
Bwald  and  othera  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

John  F.  Marlon  and  Marshall  Van  Winkle, 
both  of  Jersey  City,  for  appellants.  Zlegen- 
er  As  Lane,  of  Jersey  City,  for  appellee. 


PER  CURIAM.  This  case  was  tried  before 
Judge  Campbell  and  a  jury  in  the  Hudson 
circuit  court  The  Jury  found  for  the  plain- 
tiff, whereupon  the  court  entered  an  appro- 
priate Judgment  against  the  defendant  The 
defendant  has  appealed,  alleging  as  grounds 
therefor  that  the  trial  court  refused  to  non- 
suit the  plaintiff,  or  to  direct  a  verdict  f<Hr 
the  defendant,  and  that  certain  illegal  tes- 
timony was  admitted.  Tlie  record  before  us 
does  not  contain  any  exception  or  objection 
to  adverse  rulings  by  the  trial  Judge,  and 
therefore  nothing  is  presented  for  review  by 
this  court  Kargman  v.  CJarlo,  85  N,  J,  Law, 
632,  90  AtL  292 ;  Miller  v.  Del.  River  Trans. 
Co.,  85  N.  J.  Law,  700,  90  Atl.  288;  Lams 
V.  Fish,  86  N.  J.  Law,  321,  90  Ati.  1105. 

The  Judgment  under  review  must  be 
affirmed. 


DAVIS  V.    SALEM   OOUNTT   MUT.   FIBH 
INS.  CO.     (No.  39A08.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  29, 
1915.) 

INSOBANCE  «=>38&— FiBB  INSUBANCE— WaIV - 
EB  OF  FoBTEmnSB. 

Wliere  the  assignee  of  a  policy  of  fire  in- 
sorance,  bef(«e  the  pTemiums  for  1012,  1918, 
and  1014  became  due  January  1st  received  a 
notice  from  the  insurer  In  pursuance  to  which 
he  had  a  receipt  Indorsed  on  his  policy  for  the 
premiDm  due,  at  the  same  time  signing  a  receipt 
for  a  dividokd  due  him  from  tbe  company,  for 
the  same  amount  as  the  premiums,  but  in  1915, 
when  likewise  a  dividend  in  the  amount  of  the 
premium  was  due,  he  received  no  notice  fr<»n  the 
insurer,  n^lecting  to  pay  his  premium  until 
January  12th,  when  it  notified  him  that  his 
policy  had  lapsed,  whereupon  he  applied  for  re- 
instatement which  was  refused,  the  insurer,  bj 
Its  conduct  for  tbe  three  years  preceding  1915, 
waived  its  contractual  right  under  the  policy  to 
forfeit  the  assignee's  right  to  renew  or  continue 
it.  more  especially  because  no  injury  to  the  in- 
surer could  arise  by  reason  of  its  being  denied 
the  money  due  as  a  premium. 

{Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1(B0,  1027,  1030,  1085,  1040, 
1057;   Dec.  Dig.  «=>888.] 

BUI  by  William  C.  Davis  against  the  Salem 
County  Mutual  Fire  Insurance  Company. 
On  motion  to  strike  out  the  bUl  for  want  of 
equity.     Motion   ordered   denied. 

By  the  present  bill  complainant  seeks  a  de- 
cree of  this  court  reinstattng  a  policy  of  fire 
Insurance  which  defendant  company  has  de- 
clared "lapsed"  by  reason  ot  complainant's 
failure  to  pay  a  premium  on  the  day  speci- 
fied in  the  i>ollicy  for  that  purpose.  The 
specific  ground  for  relief  is  that  January  1, 
1916,  the  day  on  which  ah  annual  premium 
should  have  been  paid  by  complainant  there 
was  due  to  complainant  from  defendant  com- 
pany a  dividend  of  the  same  amount  as  the 
premium,  and  that  complainant's  failure  to 
I>ay  the  premium  on  that  day  was  properly 
attributable  to  the  conduct  of  defendant 
company.  Defendant  company  has  moved  to 
strike  out  the  bUl  for  want  of  equity. 

The  bill  alleges  that  defendant  is  a  mutual 
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flre  Insnraiice  OMnpany  Incorporated  under 
the  laws  of  tbia  state,  and  that  by  its  plan 
of  Insurance  Its  policies  represent  share- 
holders' interests  In  the  company  and  en- 
title the  policy  holders  to  a  credit  for  divi- 
dends as  and  when  declared  by  the  company ; 
that  the  policy  here  in  question  was  issued 
to  complainant's  predecessor  In  title  January 
1,  1893,  and  insured  the  owner  of  a  certain 
property  therein  described  (which  property 
l8  now  owned  by  complainant)  against  loss 
by  fire  to  the  Ist  day  of  January  then  next, 
and  to  each  succeeding  Ist  day  of  January 
thereafter  upon  the  payment  of  the  neces- 
sary premium  on  the  Ist  day  of  January  of 
each  year ;  that  a  stipulation  attached  to  the 
policy  provided  that  if  default  should  at  any 
time  be  made  in  the  payment  of  a  preminm 
after  it  became  due  "then  the  liability  of  the 
■  said  company  to  the  ssdd  insured,  tlielr  ex- 
e9utQr8,  'administrators,  or  assigns,  for  any 
losses  or  damages  occurring  shall  cease  and 
determine:  Provided,  nevertheless  that  if 
the  said  insured  shall,  within  30  days  after 
the  expiration  aforesaid,  make  application 
to  the  directors  for  renewal  of  the  insurance 
on  the  property  aforesaid  and  shall  make 
payment  of  all  arrearages  due  and  owing  to 
said  company,  then  and  In  that  case  the  di- 
rectors may,  in  their  discretion,  revive  or  re- 
new the  policy  of  insurance  as  fully  and  ef- 
fectually as  if  a  resurvey  had  been  made  and 
another  policy  executed;"  that  defendant 
purchased  the  insured  prop«ty  October  7, 
1911,  and  the  policy  of  Insurance  was  then 
assigned  to  oomplainant,  and  .the  assignment 
approved  by  the  Insurance  company ;  that  at 
that  time  an  premlmnff  bad  been  paid  to 
January  1,  1912;  that  the  premiums  for  the 
years  1912,  1913,  and  1914,  respectively,  be- 
cabie  due  January  Ist  of  each  of  said  years, 
and  prior  to  their  becoming  due  in  each  of 
said  years  a  notice  was  sent  by  defendant 
company  to  complainant,  directing  him  to 
call  at  the  ofDce  of  the  agent  of  the  compa- 
ny and  have  a  receipt  indorsed  on  his  policy 
for  the  premium,  and  at  the  same  time  sign 
a  receipt  for  a  dividend  due  to  him  from  the 
company,  the  dividends  in  each  of  said  years 
being  the  same  amount  as  the  premiums; 
that  complainant  exchanged  receipts  In  the 
manner  stated  for  the  year  1912  on  January 
6th  of  that  year,  for  the  year  1913  on  Jan- 
uary 4th  of  that  year,  and  for  the  year  1914 
on  January  6th  of  that  year;  that  on  Jan- 
uary 1,  1915,  a  dividend  in  like  manner  ac- 
crued to  complainant  of  the  same  amount 
as  the  premium  which  was  payable  on  that 
day;  that  complainant  fully  expected  that 
defendant  would  for  the  year  1916  follow  the 
same  course  of  dealing  that  had  been  pur- 
sued for  the  three  preceding  years,  and 
would  send  a  like  notice  to  complainant  di- 
recting him  where  to  go  to  have  recdpts  ex- 
changed, but  no  notice  was  received,  and  on 
January  12, 1915,  he  received  notice  from  de- 
fendant company  that  his  policy  bad  lapsed; 


that  complainant  then  applied  to  the  com- 
pany for  reinstatement,  but  reinstatement 
was  refused.  Complainant  tenders  hiaseU 
ready  and  willing  to  present  his  policy  and 
exchange  receipts  or  pay  the  luremium  which 
was  due  January  1,  191S. 

Joseph  Beck  TylM,  of  Camden,  for  com- 
plainant. Charles  Mecum  and  Thos.  O.  Bil- 
liard, both  of  Salem,  for  defendant 

LB.\MINO,  V,  O.  (after  stating  the  facts 
as  above).  I  am  satisfied  that  the  motion  of 
defendant,  which  has  been  made  to  test  the 
sufildency  of  complainant's  bill,  must  be 
denied.  For  the  three  years  preceding  Janu- 
ary 1,  1915,  the  premiums  which  fell  doe 
on  January  1st  of  each  year  had  been  offset 
by  dividends  of  the  same  amounts  falling 
due  on  the  same  days.  No  money  payments 
for  the  premiums  for  those  years  had  been 
exacted  by  the  insurance  company;  on  the 
contrary,  the  method  of  payment  directed  by 
the  comiwny  in  each  of  those  years  was  an 
exchange  of  receipts,  and  an  exdiange  of 
receipts  after  the  due  day  of  tihe  pFemiums 
had  been  in  each  year  apparently  satisfac- 
tory to  the  company.  Tlie  conditions  ^rtildi 
existed  January  1,  1916,  were  exactly  the 
same,  and  appropriately  called  for  the  same 
course  of  actl<n  on  the  part  of  all  parties 
concerned.  It  may  be  that  by  the  terms 
of  the  policy  payment  of  a  new  premium  on 
that  day  should  be  regarded  as  a  condition 
precedent  to  the  right  of  complainant  to  re- 
new or  extend  his  Insurance;  but  the  con- 
duct of  the  company  in  making  settlements 
with  complainant  by  exchange  of  receipts 
after  the  premium  due  day,  without  objec- 
tion, for  the  preceding  three  years,  in  ex- 
actly similar  circumstances,  can  be  only 
properly  regarded  as  a  waiver  of  any  con- 
tractual right  it  may  otherwise  have  had  to 
forfeit  the  itght  of  complainant  to  renew 
or  continue  his  policy.  The  drcnmstance 
that  during  the  three  preceding  years  com- 
plainant had  received  notice  from  the  com- 
pany where  to  exchange  receipts  and  re- 
ceived no  notice  for  the  last  year  is  not  with- 
out like  force,  but.  Irrespective  of  the  failure 
of  the  company  to  give  that  notice,  it  seems 
dear  that  complainant  was  fully  Justified  by 
the  former  course  of  dealing  in  assuming 
that  no  forfeiture  of  his  right  to  renew  his 
policy  would  be  exacted  by  reason  of  his 
delay  in  making  settlement  Tills  is  ea- 
I>ecially  so  in  view  of  the  circumstance  that 
no  Injury  to  the  company  could  arise  by  rea- 
son of  its  being  denied  the  money  due  as  a 
premium. 

The  question  of  waiver  of  a  oontractnal 
right  of  forfeiture  by  reason  of  the  conduct 
or  course  of  dealing  of  the  party  enjoying 
the  right  has  given  rise  to  a  £:reat  diversi- 
ty of  views  in  insurance  cases.  Many  cases 
will  be  found  collected  in  2  May  on  Insur- 
ance, SS  868,  361,  363,  and  19  Cyc.  pp.  788. 
801.  The  rule  Is  stated:  ia  Id  Qy&  p.  788,  -as 
follows: 
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"It  may  be  stated  as  a  general  rule  that  the 
inanrer  ia  deemed  to  have  waived  the  perform- 
ance of  conditiona  precedent  or  aubseqaent, 
when  in  good  conaciaace  he  ought  not  to  be 
heard  to  aaaert  them,  aa  when  by  reason  of  bia 
conduct  he  lias  led  the  Insured  to  belieTe  that 
they  TTonld  not  be  insisted  upon." 

The  rule  thus  broadly  stated  may  perhaps 
be  doubted  wben  applied  to  acts  or  conduct 
contemxwraneons  with  the  execation  of  the 
contract,  but  caimot  be  doubted  as  a  sound 
principle  of  equity  wben  applied  to  future 
acts. 

Somewhat  analogous  sttnattons  hare  arisen 
In  this  state  in  mortgage  foreclosnres  In 
cases  In  which  the  condition  of  the  bond  au- 
thorized the  mortgagee  to  declare  the  whole 
debt  due  by  reason  of  a  default  In  the  pay- 
ment of  an  interest  Installment  These  pro- 
visions are  treated  as  stipulations  for  a 
I>erlod  of  credit  on  condition  of  prompt  in- 
terest payment,  rather  than  as  clauses  of 
forfeiture.  Spring  v.  Msk,  21  N.  J.  Eq.  175, 
178;  Bergman  v.  Fortescue,  74  N.  J.  Eq.  266, 
2fS»,  68  AtL  474.  But  our  Court  of  Errors 
and  Ajfpeeila  has  held  that  if  the  default  or 
omission  to  pay  interest  within  the  time  spec- 
ified was  the  result  of  honest  mistake  or 
mlsappreheuslon,  into  which  the  mortgagor 
was  led  by  the  acts  or  declarations  of  the 
mortgagee,  a  court  of  eqnity  will  not,  under 
such  drcnmstances,  hold  the  failure  to  pay 
operative  as  a  forfeiture  of  the  future  credit 
De  Groot  v.  McCotter,  19  N.  J.  Eq.  531. 

I  wlU  adTlse  an  order  denying  defendant's 
motion. 


WAYNE  CONTEACTING  CO.  ▼.  BOROUGH 

OF  AliLE^DAUB.     (No.  115.) 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  15,  1915.) 

AfTBAi.  AND  Ebkor  «=:9219— Beskbvatiok  or 
Gboundb  of  Ekview— Bequest  i-ob  Find- 

IROS. 

In  an  action  tried  by  the  court  without  a 
Jury,  there  ia  nothing  for  review  on  appeal, 
where  appellant  neither  requested  the  court  to 
make  a  finding  or  findings  of  law  or  fact  or 
law  and  fact,  nor  excepted  or  objected  to  the 
adverse  finding  made> 

(Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  1316,  1317-1320,  1322, 
1323;    Dec.  Dig.  «=»219.] 

Appeal  from  Supreme  Court 

Action  by  the  Wayne  Contracting  Company 
against  the  Borough  of  Allendale.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Walter  B.  Hudson,  of  Peterson,  for  appel- 
lant Frederick  Beggs,  of  Paterson,  for  re- 
-wondent 

PER  cnRIAM.  This  case  was  tiled  before 
Judge  SUzer  in  the  Passaic  dreult  court  with- 
out a  lury,  who  gave  judgment  In  farsir  of 
the  plaintiff,  and  defendant  appealed. 

The  record  broaght  up  faUa  to  show  any 
request  to  the  trial  court  by  the  appealing 
party,  to  make  a  finding  or  findings  of- law 


or  fact,  or  law  and  fact,  or  any  exception  or 
objection  to  the  adverse  finding  mada  On 
this  record  there  is  nothing  to  be  reviewed. 
Blanchatd  Brothers  v.  Beveridge,  86  N.  J. 
Law,  Ben,  92  AtL  384.  See,  also,  Webster  v. 
Freeholders  of  Hudson,  86  N.  J.  Law,  256,  90 
AtL  1110. 

The  judgment  under  review  must  be  af- 
firmed. 


In  re  ABLE'S  WILL.     (No.  3278.) 

(Prerogative  Court  ot  New  Jersey.    Jan.  13, 

1916.) 
WELLS  «=»166— UwnDK  IwFLtrBNCB— Pbesphb- 

XIONS. 

Where  testatrix  left  all  her  property  to  her 
son,  with  whom  she  lived,  and  who  stood  in  a 
confidential  relation  toward  her,  any  presump- 
tion of  undue  influence  arising  tberenom  held 
overcome  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  421-437;    Dec.  Dig.  <S=»166.] 

Appeal  from  Orphans'  Coii<-t,  Hunterdon 
County. 

In  the  matter  of  the  Inst  will  and  testa- 
ment of  Kate  Able,  deceased,  offered  for  pro- 
bate by  Edwin  F.  Able,  to  which  a  caveat 
was  filed.  From  a  decree  of  the  Orphans' 
Court,  denying  the  admission  of  the  instru- 
ment to  probate,  proponent  api)eals.  Bevero- 
ed,  and  will  admitted  to  probate. 

Harry  J.  Able,  of  Prenchtown,  and  H.  B. 
Herr,  of  Flemington,  for  appellant  William 
C.  Gebhardt,  of  Clinton,  and  Francis  J.  Blatz, 
of  Plalnfield,  for  respondent 

BACKES,  Vice  Ordinary.  This  is  an  ap- 
peal from  a  decree  of  the  orphans'  court  of 
Hunterdon  county,  upon  a  verdict  of  a  Jury 
denying  probate  of  the  last  will  and  testa- 
ment of  Kate  Able,  deceased.  The  testatrix 
was  a  widow,  with  two  married  children,  a 
son  and  daughter.  In  the  later  years  of  her 
life  she  lived  with  her  son,  and  by  her  will 
gave  to  him  all  of  her  estate.  The  daughter 
filed  a  caveat  and  upon  her  motion  the  cause 
was  certified  into  the  circuit  court  for  a  'trial 
before  a  jury.  Before  that  tribunal  the  will 
was  contested  on  the  grounds  that  It  was  a 
forgery,  that  It  was  not  executed  according  to 
the  statutory  requirements,  that  the  testatrix 
was  Incompetent  and  that  the  paper  was 
procured  by  undue  Influence.  A  verdict  was 
returned  that  the  testatrix  was  of  sound  and 
disposing  mind,  and  that  the  will  was  duly 
executed,  but  that  it  was  the  result  of  undue 
influence,  imposition,  or  fraud  exercised  upon 
the  testatrix  by  her  son,  EMwin  F.  Able,  and 
therefore  was  not  her  last  win  and  testa- 
ment 

There  was  no  evidence  produced  at  the 
trial  of  fraud  or  imposition,  and  if,  besides 
the  proof  of  confidential  relation  exijsting  be- 
tween the  mother  and  son,  there  was  some  of 
"slight  additional  circumstanced'  to  raise  a 
presumption  of  undue  influence  (Sparks'  Case, 
63  N.  J.  Eq.  242,  51  AtL  118),  the  burden  c^ 
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upon  the  proponent  of  refcuttlng  the  presump- 
tion was  fully  and  satisfactorily  discharged, 
and  the  Jury's  verdict  was  not  warranted. 
The  record  disclosed  that  the  testatrix  was 
a  woman  familiar  with  business  affairs,  in- 
telUgent,  and  firm  of  mind.  She  was  unable 
to  read  or  write,  except  to  sign  her  name; 
but  this  evidently  was  a  slight  handicap,  for 
It  appears  that  she  accumulated  a  small  for- 
tune In  running  a  hotel.  It  is  proved  beyond 
peradventure  that  she  was  mentally  compe- 
tent to  dispose  of  her  ^ate  by  last  will  and 
testament,  and  also  that  she  did  so  volition- 
ally  and  knowingly,  and  with  all  of  the  for- 
mality required  by  law.  No  undue  Influence 
was  brought  to  bear  upon  her  to  select  the 
son  as  the  sole  object  of  her  bounty — at  least, 
nothing  of  the  kind  was  shown  by  admissible' 
testimony.  To  choose  him  was  her  privilege. 
The  exclusion  of  the  daughter  was  for  rea- 
sons which  she  regarded  as  good  and  suffi- 
cient, and  which  she  seems  to  have  made 
generally  known.  Whether  they  were  well 
founded  need  not  be  passed  upon.  It  Is 
enough  to  say  that  she  had  reasonable  grounds' 
for  'believing  the  circumstances  which  moved 
her  to  disown  the  daughter,  and  that  these 
circumstances  were  not  extrinsic  to  the 
daughter's  conduct. 

The  decree  will  be  reversed,  and  the  wUl 
admitted  to  probate. 


WINFIEU)  V.  ERIE  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  6,  1916.) 

1.  COUHKBCE     lg=»8— POWBB     TO     REOULATB— 

Compensation  fob  Injttbies. 

Workmen's  Compenaation  Act  1911  (P.  L. 
p.  136)  i  7,  provides  that,  when  emplojrer  and 
employ^  shall  by  agreement  express  or  implied 
accept  the  provisions  thereof,  compensation  for 
injuries  to  or  the  death  of  the  employ^  by  acci- 
dent arising  out  of  and  in  the  course  of  liis 
enmtloyment  shall  be  made  by  the  employer  with- 
out regard  to  the  employer's  negligence  accord- 
ing to  the  schedule  of  that  act.  Federal  Em- 
ployers' liability  Act  (Act  Cong.  April  22, 
1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1913, 
{  8657])  J  1,  gives  a  right  of  action  where  an 
injury  to  or  the  death  of  an  employ^  of  an  in- 
terstate carrier  results  from  the  negligence  of 
the  carrier,  its  officers,  agents,  or  employes. 
Held  that,  where  the  death  of  an  employ^  en- 
gaged in  interstate  commerce  occurs  under  such 
circumstances  that  no  remedy  is  given  by  the 
federal  act,  as  where  it  results  without  any  neg- 
ligence being  present  as  a  producing  cause,  the 
federal  act  does  not  exclude  the  state  law,  and 
the  Compensation  Act  applies. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  {  6;   Dec  Dig.  <3=s>8.] 

2.  Master  asd  Servant  ^;3250%,  New,  voL 
15  Key-No.  Series— Workmen's  Compensa- 
tion Act— Jurisdiction  of  Pbocekdings. 

To  oast  the  court  of  common  pleas  of  juris- 
diction of  a  proceeding  brought  under  the  Work- 
men's Compensation  Act  on  the  ground  that  the 
I6dend  Employers'  liability  Act  provides  the 
«xdusive  remedy,  it  must  affirmatively  appear 
■either  in  the  pleadings  or  the  proofs  that  the 
injury  or  death  resulted  from  negligence  charge- 
ahle  to  the  defendant  company,  so  that  a  right 
vt  action  is  given  by  the  federal  act. 


3.  Master  and  Servant  *=»87%,  New,  vol 
16  Key-No.  Series— Workmen's  Compensa- 
tion FOB  Injtjbies— Nature  op  Liabilitt. 
The  liability  enforceable  in   a  proceeding 
under  the  Workmen's  Compensation  Act  is  not 
a  liability  arising  ont  of  negligence,  but  a  con- 
tractual obligation  created  by  section  7  of  the 
act  with  the  consent  of  both  the  employer  and 
the  employe. 

Appeal  from  Supreme  Court 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Amy  I*  Wlnfleld  against  ttie 
Erie  Railroad  Company.  A  judgment  in  fa- 
vor of  the  petltl<mer  was  reversed  by  the 
Supreme  Court  on  certiorari,  and  the  peti- 
tioner appeals.     Reversed. 

Harry  Lane,  of  Jersey  City,  for  appelant 
Clement  K.  Corbin,  of  Jersey  City,  for  ap- 
pellee. 

GUMMEREi',  a  J.  Mrs.  Wlnfleld,  the  ap- 
pellant, instituted  proceedings  In  the  Hud- 
son county  court  of  common  pleas,  under  the 
Workmen's  Compensation  Act  of  1911,  to 
have  compensation  awarded  to  her  for  the 
death  x>f  her  husband,  which  resulted  from 
an  accident  occurring  In  the  course  of  his 
employment  with  the  defendant  company, 
and  which  arose  out  of  that  employment. 
Her  claim  for  such  compensation  was  based 
upon  the  second  section  of  the  statute,  which 
provides  that: 

"When  employer  and  employ^  shall  by  agree- 
ment, either  express  or  implied,  as  hereinafter 
provided,  accept  the  provisions  of  section  2  of 
this  act,  compensation  for  personal  injuries  to 
or  for  the  death  of  such  employe  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment shall  be  made  by  the  employer  wiUiout 
regard  to  the  negligence  of  the  employer,  ac- 
cording to  the  schedme"  set  forth  in  the  act. 

The  defendant  company  set  up,  as  a  l>ar 
to  her  right  to  proceed  under  the  state  stat- 
ute, that  at  the  time  of  the  accident  It  was 
engaged  in  commerce  between  and  among 
the  several  states  and  territories  of  the  Unit- 
ed States,  and  the  petitioner's  decedent  was 
employed  by  it  in  such  commerce,  and  that 
therefore  the  legal  rights  of  the  petitioner 
and  obligations  of  the  defendant  were  to  be 
determined  exclusively  by  the  act  of  Con- 
gress of  the  United  States  entitled  "An  act 
relating  to  the  liability  of  common  carriers 
by  railroad  to  their  employfe  in  certain  cas- 
es," approved  April  22,  1908,  and  the  amend- 
ments thereto  and  supplements  thereof.  U. 
S.  Comp.  St  1913,  SS  8657-8665. 

When  the  matter  came  on  to  be  heard,  the 
common  pleas  court  held,  on  the  evidence 
submitted,  that  the  petitioner's  decedent  was 
not  employed  by  the  defendant  in  interstate 
commerce  at  the  time  of  the  accident  which 
caused  his  death,  and  that  consequently  the 
federal  statute  had  no  application.  It  there- 
upon proceeded  to  fix  the  petitioner's  com- 
pensation in  accordance  with  the  schedule 
provided  by  the  state  statute,  and  judgment 
was  entered  accordingly. 

The  defendant  company  sued  out  a  writ  ot 
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ceitlorail  to  review  the  validity  of  the  judg- 
ment so  entered,  and  the  Supreme  Court, 
apon  the  return  of  the  writ,  held  the  finding 
of  the  lower  court  that  decedent  at  the  time 
of  his  death  was  not  employed  by  the  defend- 
ant In  tnterstate  commerce  to  be  erroneous, 
that  the  contrary  was  shown  to  be  the  fact, 
and  that  therefore  the  federal  Employers' 
Liability  Act  of  1908  governed  the  right  of 
the  petitioner  to  obtain  compensation  for  her 
husband's  death  to  the  exclusion  of  the  state 
statute.  It  for  this  reason  reversed  the  Judg- 
ment of  the  court  of  common  pleas,  and  from 
the  Judgment  of  reversal,  the  petitioner  has 
appealed  to  this  court 

[1,  2]  We  do  not  find  it  necessary  to  detei^ 
mine  whether  the  appellant's  decedent  came 
to  his  death  while  employed  by  the  defend- 
ant In  Interstate  commerce,  as  the  Supreme 
Ckrart  held,  or  while  employed  in  intrastate 
commerce,  as  was  found  by  the  court  of  com- 
mon pleas,  but  will  assume,  for  the  purpose 
of  deciding  this  appeal,  that  the  conclusion 
of  the  Supreme  Court  as  to  the  character  of 
his  employment  was  Justifled  by  the  facts 
proved.  The  question  then  is  whether  the 
widow  of  an  employ^  of  a  common  carrier 
by  railroad  which  is  engaged  in  Interstate 
commerce,  who  comes  to  his  death  while  he 
Is  employed  by  such  carrier  in  such  com- 
merce, must  in  all  cases  bring  her  action  to 
recover  compensation  under  the  federal  Em- 
ployers' Uablllty  Act  This  question,  we 
think,  most  be  answered  In  the  negative.  It 
may  be  conceded  (although  we  are  not  to  be 
considered  as  so  holding)  that  In  all  cases 
where  the  federal  statute  affords  a  remedy 
that  statute  controls  to  the  exclusion  of  all 
state  laws;  but  it  cannot  be  that  where  the 
federal  act  affords  no  remedy — that  is, 
where  the  death  of  the  employ^  occurs  under 
snch  drcumstances  that  no  liability  Is  im- 
posed on  the  carrier  by  that  act — the  widow 
cannot  enforce  a  remedy  which  Is  given  to 
ber  by  a  state  statute.  An  examination  of 
section  1  of  the  federal  statute  shows  that 
the  liability  of  the  carrier  Imposed  by  that 
act  is  limited  to  cases  where  the  death  of 
the  employ^  results  in  whole  or  In  part  from 
the  negligence  of  an  officer,  agent  or  em- 
p\oy6  of  such  carrier,  or  occurs  by  reason  of 
some  defect  or  insufficiency  due  to  Its  negli- 
gence in  its  cars,  engines,  appliances,  ma- 
chinery, tracli,  roadbed,  works,  .  boats, 
wharves,  or  other  equipment.  When  death 
results  to  an  employ^  without  such  negli- 
gence being  present  as  a  producing  cause  ei- 
ther wholly  or  partly,  the  statute  Imposes  no 
liability  upon  the  carrier.  It  must  follow, 
therefore,  we  think,  that  in  order  to  oust  the 
court  of  common  pleas  of  Jurisdiction  in  a 
proceeding  brought  under  our  Workmen's 
Compensation  Act  It  must  affirmatively  ap- 
pear either  in  the  pleadings  or  the  proofs 
that  a  right  of  action  is  given  to  the  widow 
or  personal  representatives  of  the  deceased 


employ^  tv  the  federal  statute;  in  other 
words,  that  his  death  resulted  in  whole  or  in 
part  from  negligence  chargeable  to  the  de- 
fendant company;  for  such  negligence  will 
not  be  presumed. 

[3]  What  the  appellant  In  the  present  pro- 
ceeding eeeka  to  enforce  against  the  defend- 
ant company  is  not  a  liability  arising  out  of 
its  negligence,  but  a  contractual  obligation- 
created  by  section  2  of  our  Workmen's  Com- 
pensation Act  with  the  consent  of  both  em- 
ployer and  employ^,  and  which  exists  al- 
though no  negligence  can  be  Imputed  to  the 
employer.  And  this  we  consider  she  is  en- 
titled to  do  in  the  absence  of  any  averment 
by  her,  or  any  proof  offered,  or  any  admis- 
sion made  by  tlie  defendant  company  show- 
ing that  the  death  of  her  decedent  resulted 
from  defendant's  negligence,  and  thus  cre- 
ated a  liability  against  it  under  the  federal 
statute.  No  such  averment  la  contained  in 
her  petition;  no  such  admission  appears  in 
the  defendant's  answer ;  and  no  proof  of  de- 
fendant's negligence  was  offered  by  either 
party. 

We  conclude,  therefore,  that  the  Judgment 
of  the  Suprone  Court  should  be  reversed. 


LYNCH  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  New  Jersey.    Jan.  13,  1916.) 

L  Statdtes  «=»T9— Local  ob  Special  LAwa 
— "Stbam  Railroad  Company." 

Act  AprU  12,  1910  (1>.  L.  p.  400),  providing 
that  in  any  action  against  any  Ht«am  railroad 
company  for  injuries  or  death  at  any  crossing 
where  it  has  not  installed  safety  gates  or  a 
warning  device,  plaintiif  shall  not  be  nonsuited 
for  contributory  negligence,  but  it  shall  be  left 
to  the  jury_  in  all  cases  to  determine  whether 
the  person  injured  or  killed  was  exercisiue  due 
care,  is  not  violative  of  Const,  art.  4,  {  7,  par. 
11,  p»^biting  the  enactment  of  private,  local,, 
or  special  laws  granting  to  any  corporation, 
association,  or  individual  any  exclusive  privi- 
lege, immunity,  or  franchise  whatever,  since 
the  act  confers  no  exclusive  priyilege  upon  rail- 
road companies  using  a  motive  power  other  than 
steam,  because  the  expression  "steam  railroad 
company"  is  not  intended  to  indicate  the  motive 
power,  but  to  describe  companies  incorporated 
under  the  Ceneral  Railroad  Law,  or  under  spe- 
cial charters  having  similar  characteristics,  and 
running  their  trains  over  their  own  rights  of 
way,  crossing  all  highways  between  their  ter- 
minal points,  as  distinguished  from  street  rail- 
way companies  operating  trolley  cars  along  the 
highways  of  the  state. 
[Ed.    Note. — For    other    cases,    see    Statutes. 

Cent  Dig.  |8  84,  85;    Dec.  Dig.  «=5»70. 
For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,   Steam.J 

2.  Appeal  and  Errob  <S=5>1003  — Appexlatt 
Jurisdiction. 
Act  April  12,  1910  (P.  L.  p.  490),  providing 
that  in  any  action  against  any  railroad  to  re- 
cover for  injuries  or  death  at  any  crossing  with- 
out safety  gate  or  warning  device,  plaintiff  shall 
not  be  nonsuited  for  contributory  negligence, 
but  the  question  shall  be  left  to  the  jury  in  all 
cases,  does  not  prevent  the  Supreme  Court  from 
reviewing,  on  rule  to  show  cause,  the  finding 
that  one  injured  at  a  railroad  crossing  where 
the  road  had  installed  no  ^ate  or  warning  device 
was  not  guilty    of   contributory   negligence   t» 
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ascertain  If  It  was  contrary  to  the  great  prepon- 
derance of  evidence. 

'  [Ed.  Mote.— For  other  caaes,  me  Appeal  and 
Error.  Cent.  Dig.  H  8838^6943;  Dec.  Die-  «=> 
1008.] 
3.  Railroads  ^=»327— Irjuby  at  Cbossiko— 

■CoNTBlBtJTOBT  NkOLIOENCK, 

Plaintiff,  injared  at  a  railroad  crossing 
where  the  view  of  the  tracks  was  practically 
Dnobstructed  for  250  feet,  who  either  did  not  look 
or  else  looked  so  perfunctorily  that  he  was  not 
conscions  of  the  approach  of  an  engine,  was 
guilty  of  contributory  negligence  by  tailing  to 
use  the  reasonable  degree  of  care  lor  his  own 
safety  which  the  law  requires  of  all  persons  ap- 
proaching railroad  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1043-1066;   Dec.  Dig.  «S3827.] 

Action  by  Thaddeus  W.  Lynch  against  the 
Pennsylvania  Railroad  Company.  On  rule  to 
show  cause  why  verdict  for  plaintiff  should 
not  be  set  aside.    Rule  made  absolute. 

Argued  June  term  1916,  before  OUMMERE, 
a  J.,  and  SWATZB  and  BERGEN,  JJ. 

Vrederfjurgh,  Wall  &  Carey,  of  Jersey  City, 
for  the  rule.  Letalbach  &  Van  Dnyne,  of 
Newark,  contra. 

GUMMBRE,  C.  J.  This  action  was  brought 
to  recover  compensation  from  the  defendant 
for  injuries  received  by  the  plaintiff  through 
being  run  down  by  a  loicomotlve  engine  at  tbe 
railroad  crossing  at  Front  street  in  the  dty 
of  Newark. 

The  accident  occurred  on  the  26th  of 
March,  1914,  shortly  after  6  o'clock  in  thie 
evening,  and  while  it  was  yet  daylight  Tbe 
situation  at  the  place  of  the  accident,  as 
shown  by  a  map  Introduced  to  evidence  toy 
the  plaintiff  and  as  described  to  the  testimo- 
ny of  witnesses  produced  by  him,  was  as  fol- 
lows: A  single  track  of  the  defendant  com- 
pany's railroad  ran  tlt^ough  Front  street. 
gradually  curving  toward  the  east  until  It 
reached  the  bridge  crossing  over  the  Passaic 
river.  The  right  of  way  of  the  railroad  was 
shut  oS  from  tbe  rest  of  the  street  by  a  pick- 
et fence  about  5  feet  high  erected  to  that  part 
of  the  street  usually  devoted  to  vehicular 
traffic,  6  feet  beyond  the  curb  line  of  the 
street,  and  five  feet  short  of  the  nearest  rail 
of  the  railroad  track.  There  was  an  opening 
in  the  fence  approximately  12  feet  wide  and 
distant  some  275  to  300  feet  west  of  the 
bridge,  the  purpose  of  which  was  to  permit 
travelers  on  the  highway  to  cross  over  from 
one  side  of  the  street  to  the  other.  The  view 
along  tbe  track  toward  the  east  of  a  person 
about  to  cross  the  street  to  the  direction  to 
which  the  platotlff  was  traveling  was  toter- 
fered  with  by  buildings  until  a  potot  was 
reached  on  the  sidewalk  At  or  near  the  curb 
Itoe.  Although  tbe  plaintiff  testified  to  the 
contrary,,  his  own  witnesses,  as  weU  as  the 
map  totroduced  by  him,  made  it  perfectly  clear 
that  from  the  curb  line  until  tbe  tract:  was 
reached  the  view  toward  the  east  was  prac- 
tically unobstructed  for  somethtog  like  250 
feet,  there  being  nothtog  at  all  to  the  way 
bxcept  a  single  pole  upon  which  a  signal  had 


been  Installed;  the  pldicet  fence  not  being 
high  enough  to  toterfere  with  the  view.  Tbe 
grade  of  the  railroad  was  a  little  higher  than 
that  of  the  rest  of  the  street 

The  platotlff  was  Btrndc  by  an  engine, 
which  was  traveling  west,  as  be  attempted  to 
cross  over  the  track,  after  bavtog  i>as8ed 
through  the  opening  In  the  picket  fence.  He 
testified  that  as  he  was  walktog  along  be 
stopped  and  listened,  but  heard  no  wlilstle 
blowing  or  bell  rtoglikg;  and  that  after  be 
had  left  the  sidewalk,  and  just  l>efore  he  got 
to  the  track,  he  looked  both  ways,  but  saVr 
nothing;  that  he  then  stepped  on  tbe  trade 
and  was  struck  by  something,  but  that  be 
only  luiew  what  it.  was  that  hit  him  from  In- 
formation received  by  him  after  the  accident 

[1  ]  At  the  close  of  the  platotlff's  case  there 
W8A  a  motl(m  for  a  nonsuit  rested  upon  tbe 
ground  that  the  evidence  condnslvely  showed 
contributory  negillgence.  The  motion  was  de- 
nied because  it  appeared  to  the  proofs  that 
tbe  defendant  company  had  not  Installed  at 
the  crosstog  any  safety  gates,  bell,  or  other 
device  usually  employed  to  warn  and  protect 
tbe  traveling  public  at  crosstogs  of  that  char- 
acter, and  consequently  by  force  of  chapter 
278,  Pamphlet  Laws  1910,  entitled: 

"An  act  concerning  the  liability  of  raUroada 
for  Injury  to  persons  or  property  caused  by  run- 
ning cars  across  public  streets  and  hii^hways  at 
which  crossings  no  safety  gates,  bell  or  other 
device  to  ^ive  warning  to  the  traveling  pni>lic 
have  been  mstalled." 

The  question  of  platotlff's  contributory  neg- 
ligence was  one  that  must'  be  left  to  the  de- 
termination of  tbe  Jury.  When  the  whole 
case  was  to  the  defendant  moved  for  the  di- 
rectlffia  of  a  verdict  to  Its  favor  upon  the 
same  ground,  the  facts  tending  to  show  negli- 
gence upon  the  part  of  the  plaintiff  not  bav- 
tog been  varied  or  modified  by  any  oi  the 
testimony  put  into  the  case  after  the  refusal 
to  nonsuit  This  motion  was  also  refused  on 
account  of  the  bar  created  by  the  act  of  1910. 
The  case  having  been  submitted  to  the  lury, 
a  verdict  was  rendered  to  favor  of  tbe  plain- 
tiff, which  necessarily  contatoed  a  finding  of 
no  negligence  on  his  part 

A  rule  to  show  cause  havtog  been  allowed, 
the  defendant  now  seeks  to  have  tbe  verdict 
set  aside  for  three  principal  reasons:  First, 
because  there  was  error  In  the  refusal  to 
nonsuit;  second,  l>ecause  there  was  error  to 
the  refusal  to  direct  a  verdict ;  and,  third,  be- 
cause the  verdict  was  contrary  to  tbe  great 
preponderance  of  the  evidence. 

The  statutory  provision  which  tbe  trial 
Judge  considered  controlled  him  to  refusing 
to  nonsuit  or  to  direct  a  verdict  for  tbe  de- 
fendant provides  that: 

"In  any  action  against  any  steam  railroad 
company  brought  to  recover  damages  for  injuries 
or  death  occurring  at  any  crossing  of  the  right 
of  way  of  such  steam  railroad  company,  where 
such  company  baa  not  installed  any  safety  gates, 
bell  or  device  usually  employed  to  warn  and  pro- 
tect the  traveling  public  at  such  crossing,  which 
injuries  or  death  are  alleged  to  be  due  to  the  neg- 
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ligence  of  said  railroad  company  or  Its  agents, 
the  plaintiff  in  snob  action  sball-  not  be  nonsuited 
on  tbe  groand  of  contributory  negligence  on  bis 
own  part  or  on  tbe  part  of  tbe  person  for  whom 
such  suit  is  brought,  oat  in  ail  snch  cases  it  shall 
be  left  to  the  jury  to  determine  whether  the 
person  injured  or  killed  was  exercising  dae  and 
reasonable  care  under  tbe  conditions  existing 
at  said  crossing  at  tbe  time  of  such  injury  or 
death."    P.  L.  1910,  p.  490,  f  1. 

Tbe  prohibition  against  nonsuiting  tb£ 
plaintiff  where  the  crossing  is  not  protected 
in  the  way  mentioned  la  tbe  statute  is  ex- 
press; that  against  the  direction  of  a  ver- 
dict for  the  defendant  is  necessarily  implied 
by  the  clause  provldiog  that: 

"lit  all  *  *  •  cases  it  shall  be  left  to  tbe 
Jary  to  determine  whether  tbe  person  injured  or 
killed  was  exercising  due  and  reasonable  care." 

Counsel  for  defendant  does  not  deny  that 
this  is  the  true  construction  of  the  statute, 
(>at  contend  that  the  Legislature  in  passing 
It  violated  certain  constitutional  provisions 
which  they  specify.  It  la,  however,  only  nec- 
essary to  consider  their  contention  that  It  Is 
violative  of  article  4,  §  7,  par.  11,  of  the  Con- 
stitution; for,  since  the  argument  of  this 
case,  It  has  been  decided  by  the  Court  of  Er- 
ror and  Appeals  in  Wall)el  v.  West  Jersey  & 
Seashore  R.  R.  Co.,  91  Ati.  951,  that  n<«e  of 
the  other  provisionB  of  the  Constitution  to 
which  they  appeal  are  Infringed  upon  by  this 
piece  of  legislation. 

Article  4,  {  7,  par.  11,  of  the  Constitution 
prolilblts  the  enactment  of  private,  local,  or 
special  laws  In  certain  enumerated  cases, 
among  which  is  the  "granting  to  any  corpora- 
tion, association,  or  individual  any  exclusive 
privilege,  immunity,  or  franchise,  whatever." 
<nte  argument  is  that  the  act  is  limited  in  its 
application  to  railroads  operated  by  steam, 
and  therefore  by  Implication  confers  an  ex- 
dnsive  privilege  or  immunity  upon  railroad 
companies  that  use  a  motive  power  other 
than  steam.  We  do  not  find  it  necessary  to 
atop  to  consider  whether  the  right  to  have 
tbe  question  of  the  contributory  negligence  of 
a  person  injured  at  a  railroad  crossing  de- 
termined by  the  court,  where  it  is  considered 
to  liave  I>«ien  conclusively  shown,  is  such  a 
privilege  or  Immunity  as  is  intended  by  the 
constitutional  provision.  The  expression 
"steam  railroad  company"  used  in  the  statute 
ia  not  Intended  to  indicate  the  diaracter  of 
motive  power  used,  but  is  a  colloquialism  in- 
tended to  describe  companies  incorirarated 
under  what  la  commonly  known  as  "the  gen- 
eral railroad  law"  or  under  special  charters 
having  similar  characteristics,  and  running 
their  trains  over  their  own  rights  of  way, 
crossing  all  highways  ibetween  their  terminal 
points,  as  distinguished  from  what  are  ordi- 
narily designated  as  street  railway  compa- 
nies operating  trolley  cars  over  and  along  the 
various  streets  and  other  highways  of  tbe 
state  Instead  of  over  rights  of  way  privately 
owned  by  them.  The  statute  applies  to  all 
companies  of  tbe  former  class  without  regard 
to  tbe  motive  power  used,  and  counsel's  con- 
tention is  therefore  without  support  of  fact 


Chapter  278  of  the  Laws  of  1910  not  b^g 
constitutionally  objectionable  for  any  of  the 
reasons  suggested  by  counsel,  the  trial  court 
waS'  right  in  refusing  to  direct  a  nonsuit  or 
a  verdict  in  favor  of  the  defendant 

[2]  Tbe  question  remains  whetber  a  finding 
of  the  Jury  as  to  the  nonnegllgenoe  of  the 
plaintlfC  was  contrary  to  the  great  preponder- 
ance of  the  ^ridence.  It  is  suggested  that 
tills  Is  a  matter  which  we  are  not  at  liberty 
to  consider  for  the  reason  that  it  was  tlie 
purpose  of  tbe  Legislature  in  passing  the  act 
of  1910  to  malce  the  Jury  the  absolute  and  un- 
trammeled  arbiters  thereof.  We  find  noth- 
ing in  the  statute  Indicative  of  such  a  pur- 
pose. From  tbe  inception  of  our  Judicial  sys- 
tem, 90  fair  as  reported  cases  show,  it  has 
been  the  province  of  the  law  courts  on  rules 
to  «how  cause  to  determine  whether  ft  finding 
of  the  Jury  as  to  tbe  essential  facts  neoessa- 
ry  to  support  their  verdict  was  fairly  Justi- 
fied by  the  evidence.  No  reason  can  be  sug- 
gested why  the  Legislature  should  have  in- 
tendea  to  differentiate  tblA  one  material  fact 
from  all  others  Involved  in  ttie  "miring  up  of 
verdicts  and  declare  that  as  to  it  alone  tl>e 
finding  of  the  Jury  regardless  of  whether  it 
was  unsupported  by  the  proofs  ta  the  case 
should  ,be  unimpeachable.  In  addition  to 
this  it  is  not  to  be  inferred  (in  the  absence  of 
express  language  to  that  effect,  and  no  socb 
language  is  present  in  the  statute)  that  it  was 
the  purpose  of  the  Legislature  to  curtail  thla 
power  BO  far  as  the  Supreme  and  (drcult 
courts  are  concerned  for  the  very  convincing 
reason  that  it  is  provided  by  £he  GonstituUon 
that  aU  of  the  fundamental  powers  of  these 
Judicial  tribunals  shall  remain  inalienably 
established,  and  the  Legislature  must  be  pre- 
sumed to  have  Imown  that  such  attempted 
curtailment  would  have  been  nugatory,  as 
was  pointed  out  by  the  Court  of  EJrrors  and 
Appeals  in  Central  R.  R.  Co.  v.  Tunlson,  55 
N.  J.  Law,  561,  27  Atl.  929,  and  Planigan  v. 
Guggenheim  Smelting  Co.,  68  N.  J.  Law,  647, 
44  Atl.  762.  We  conclude,  therefore,  that  al- 
though the  fact  of  negligence  vel  non  on  the 
part  of  the  plaintiff  is  to  "be  determined  by 
the  Jury,  its  finding,  ll&e  tliat  of  any  other 
essential  fact,  is  reviewable  by  this  court  <m 
rule  to  show  cause ;  and  that  when  ascertain- 
ed to  be  against  the  great  preponderance  of 
the  evidence  It  is  the  duty  of  this  court  to  set 
aside  the  verdict  and  direct  a  venire  de  novo. 

[3]  Looking  at  the  proofs  set  up  with  the 
rule  to  show  cause,  it  seems  to  us  that  the 
finding  of  the  Jury  upon  this  point  was  hot 
only  against  the  great  preponderance  of  the 
evidence,  but  practically  against  its  totality. 
As  has  already  been  stated,  from  tbe  point 
where  the  plaintiff  says  he  stood  when  he 
made  his  observation,  tbe  view  along  the 
track  in  the' direction  from  which  the  engine 
was  approaching  was  practically  unobstruct- 
ed for  a  distance  of  approxlmateljr  250  feet. 
That  the  engine  was  well  within  this  distance 
when  the  plaintiff  made  his  observation  is 
demonstrated  <by  tbe  fact  that  at  once  aftef 
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doing  BO  he  stepped  upon  the  track  and  was 
Immediately  struck.  It  follows,  therefore,  ei- 
ther that  he  was  mistaken  in  his  statement 
that  he  looked  or  else  that  he  looked  in  such 
a  perfunctory  manner  that  he  was  not  con- 
sdooB  of  what  was  Immediately  before  his 
eyes.  In  either  event  he  failed  to  nse  that 
reasonable  care  for  his  own  safety  which  the 
law  requires  of  all  persons  when  approaching 
these  places  of  known  danger.  Pennsylyania 
Ballroad  Company  t.  Kighter,  42  N.  J.  Law, 
180;  Pennsylvai^  Railroad  Company  r. 
Pfuelb,  60  N.  J.  Law,  278,  87  Aa  1100 ;  Swan- 
son  V.  Central  R  R.  Co.,  63  N.  J.  Law,  605,  44 
Aa  852;  Gehring  v.  Atlantic  City  B.  B,  Ca, 
75  N.  J.  Law,  490,  68  Atl.  61, 14  Ij.  R.  A.  (N. 
S.)  312;  Lindsay  t.  Pennsylvania  Railroad 
Ca,  78  N.  J.  Law,  704,  75  Atl.  912. 

The  rule  to  show  cause  will  be  made  ab- 
solute. 


BULLOCK  V.  STAYLOR  et  al. 

(Conit   of   Appeals    of    Maryland.     March    8, 
1915.) 

Appeal  from  Ciicnit  Court  of  Baltimore  City ; 
Bond,  Judge. 

Suit  In  equity  between  Frank  B.  Bullock  and 
Henry  M.  Staylor  and  others.  From  the  de- 
cree, Frank  B.  Bullock  aprpeals.     Reversed. 

Argued  before  BOYD,  O.  J.,  and  BBISCOB, 
BURKE.  THOMAS,  PATTISON.  UBNBR, 
STOOKBRIDGB,  and  CON'STABLB,  JJ. 

■William  B.  Smith,  of  Baltimore,  for  appel- 
lant. Charles  Lee  Meniken  and  Frank  M.  Mer- 
riken,  both  of  Baltimore,  for  ai^>elleee. 

-   PATTISON,  J.,  delivered  the  opinion  of  the 
court. 


HDCKNBB  V.  HECKNBR. 
(Court. of  Appeals  of  Maryland.    April  7, 1915.) 

Appeal  from  Circuit  Court  of  Baltimore  CSty ; 
Dawnns,  Judge. 

Suit  between  Louis  O.  Heckner  and  Maiearet 
M.  Heckner.  From  the  decree,  Louis  C.  Heck- 
ner appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE.  THOMAS,  PATTISON,  URNEHl, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

C^.  Moore  Brady,  of  Baltimore  (Wm.  Milnes 
Maloy  and  John  W.  Reynolds,  Jr.,  both  of  Bal- 
timore, on  the  brief),  for  appellant.  Henry  M. 
Siegd,  of  Baltimore  (Wm.  H.  Lawrence,  of 
Baltimore,  on  the  brieO,  for  appellee. 

BOYD,  0.  J.,  delivered  tbe  opinion  of  the 
court. 


PATTERSON  v.  PATTERSON. 
(Court  of  Appeals  of  Maryland.    Feb.  10, 1915.) 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty, In  E>qulty  ;    Henderson,  Judge. 

Suit  in  equity  by  William  Patterson  and 
Alice  Patterson.  From  the  decree,  William  Pat- 
terson appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISC0E3, 
BUlSCE,  THOMAS,  UBNEJR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Charles  Q.  Watson,  of  Frostbnrg,  for  appel- 
lant 

STOCKBRIDGE,  J.,  delivered  the  opfaiion  of 

tbe  court 


NBWBOLD  V.  LAFAYETTE  MILL  tc  LUM 

BBR  CO. 
(C!onrt  of  Appeals  of  Maryland.    April  16, 1016.) 

Appeal  from  Circuit  Court  of  Baltimore  City ; 
Dawkins,  Judge. 

Suit  in  equity  between  David  M.  Newbold  and 
tbe  Lafayette  Mill  &  Lumber  Ompnny.  EYom 
the  decree,  David  M.  Newbold  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOEI, 
BURKE,  THOMAS,  PATTISON,  URNEB, 
and  STOCKBRIDGE,  JJ. 

Wm.  Ewin  Bonn  and  Randolph  Barton,  Jr., 
both  of  Baltimore,  for  appellant.  Edward  M. 
Hammond,  of  Baltimore,  for  appellee. 


BOYD,  a  J., 
court 


delivered  the  <v>inion  of  tbe 


PEOPLES  V.  AUM?. 
(Orart  of  Appeals  of  Maryland.    April  16, 1916.) 

Appeal  from  Circuit  C!ourt  of  Baltimore  CSty ; 
Eaiiott,  Judge. 

Suit  in  equity  between  David  Peoples  and 
David  V.  Ault  From  the  decree.  Peoples  ap- 
peals. Remanded  for  further  proceedings.  See, 
also,  117  Md.  631,  84  Atl.  60. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  JPATTISON,  and  UB- 
NER,  JJ. 

James  McBvoy,  of  Baltimore  (W.  Howard 
Oahan,  of  Baltimore,  and  W.  B.  Saul,  of  Phil- 
adelphia. Pa.,  on  tbe  brief),  for  appellant  J. 
Kemp  Bartlett  of  Baltimore  (Edear  Allan  Poe. 
L.  B.  Keene  Claggett  and  R.  Howard  Bland, 
all  of  Baltimore,  on  the  brief),  for  appellee. 

URNBR,  J.,  delivered  the  opinion  of  the 
court 


SHOTWELL  V.   SHOTWBLL.     (No.  78.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6.  1916.) 

Appeal  from  Prerogative  Ck)urt 

Proceeding  before  the  surrogate  to  probate  the 
will  of  Eknma  ShotwelL  From  a  decree  of  the 
Vice  Ordinary  (95  AU.  865).  reversing,  on  ap- 
peal by  Lillian  R.  Shotwell,  a  decree  of  the 
orphans'  court,  reversing  a  decree  of  tbe  sur- 
rogate admitting  the  will  to  probate,  Lanra  H. 
Shotwell  appeals.     Affirmed. 

B.  L.  Price,  of  Newark,  for  appellant  Roe, 
Runyon  &  Autenrieth,  of  Jersey  Ciity,  for  amiel- 
lee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  tile 
opinion  filed  in  the  court  bdow  by  Vice  Ordi- 
nary Stevenson. 


STATE  T.   MANDEVILLB. 
(Supreme  Court  of  New  Jersey.    Jan.  3,  1916.) 
1.  Cbiminal  Law  «=>1149— Indictment  and 

iRFOBUATioN  <Ss»136  —  Appeal  —  Review 

—Motions  to  Quash. 

A  motion  to  quash  an  indictment  as  a 
general  rule  is  addressed  to  the  discretion  of 
the  court  and  is  not  revievrable  on  writ  of  er- 
ror, but  it  seems  that  this  rule  does  not  apply 
where  the  motion  is  baaed  upon  the  failure  of 
the  indictment  to  charge  a  crime,  and  the  al- 
leged error  appears  upon  the  face  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  3039-3043,  3058 ;  Dec.  Dig. 
#5>1149;  Indictment  and  Information,  Cent. 
Dig.  U  470,  471 ;    Dec.  Dig.  «=»136.] 
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2.  ABOXnOR    4=»6    —    INDXCTMBNT   ~   BUWWl' 
OBROT. 

"TTnaer  Crimes  Act  (2  Comp.  St  1910,  p. 
1784)  {  119,  making  it  a  high  misdemeanor  to 
advise  or  direct  a  pregnant  woman  to  take  aiiy 
poison,  drug,  or  medicine,  or  noxious  thinf  with 
intent  to  cause  a  miscarriage,  where  an  indict- 
ment specified  the  particular  combination  of 
drugs  advised  or  directed  to  be  taken,  the  omis- 
sion of  an  allegation  that  they  were  noxioub 
in  character  did  not  render  it  defective,  since 
the  sufficiency  of  the  indictment  In  such  a  case 
depends  on  the  fact  as  to  whether  the  drugs 
specified  are  noxious. 

[£d.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  {{  8-U;    Dec.  Dig.  «3>6.] 

3.  CsnoRAi.  Law  ^^71— BvnwKCB— Othbb 

OlTSSBBB. 

On  a  trial  for  advising  and  directing  a  preg- 
nant woman  to  take  drugs  with  Intent  to  pro- 
care  a  miscarriage,  evidence  as  to  the  use  of 
instruments  on  such  woman  for  the  same  pur- 
pose was  admissible,  as  an  independent  offense 
not  charged  may  be  proved  where  it  is  one  of  a 
series  of  acts  done  in  aid  of  the  puriKwe  sought 
to  be  accomplished  by  the  commission  of  the 
specific  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L«w,  Cent.  Dig.  {{  830-832 ;  Dec.  Dig.  «=>371.] 

4.  CBiKinAX.  Law  «=»1158— Appeait-Kkview 
— QuBsnoNB  or  Fact. 

Criminal  Procedure  Act  (2  Oomp.  St 
1910,  p.  1868)  i  186,  provides  that  the  entire 
record  of  the  proceedings  upon  tiie  trial  of  any 
criminal  cause  may  be  returned  by  the  plaintiff 
in  error  with  the  writ  of  error  bringing  up  the 
bill  of  ezoeptiona,  and  that  on  the  argument 
such  entire  record  shall  be  considered  and  ad- 
judged by  the  appellate  court,  and  that  if  it 
appear  therefrom  that  the  plaintiff  in  error  suf- 
fered manifest  wrong  or  injury  in  the  admis- 
sion or  rejection  of  testimony,  whether  objected 
to  or  not,  or  in  the  charge  or  in  the  denial  of 
any  matter  by  the  court  which  was  a  matter  of 
discretion,  the  appellate  court  shall  remedy  such 
wrong  or  injury,  and  five  judgment  accordingly, 
and  order  a  new  tnal.  Held  that  notwith- 
standing the  broad  review  provided  for  by  this 
section,  the  question  whether  a  witness  has  the 
necessary  special  experience  to  qualify  him  to 
give  opinion  evidence  is  one  of  fact  for  the  de- 
termination of  the  trial  court,  and  its  determi- 
nation will  not  be  interfered  with  if  the  testi- 
mony fairly  supports  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3061-8066,  8070,  3071, 
8074;   Dec.  Dig.  «=>1158.] 

5.  Abobtion  «=»8  —  BviuKNOE  —  Bubden  of 
Pboof. 

On  a  trial  for  advising  and  directing  a 
pregnant  woman  to  take  drugs  with  Intent  to 
cause  a  miscarriage,  the  burden  rests  on  the 
state  to  prove  as  part  of  its  case  that  the  drugs 
advised  or  directed  to  be  taken  were  noxious 
in  character. 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  f  16 ;  Dec.  Dig.  i8=>S.] 

6.  Abobtion  4=99  —  Bvidbrcb  —  Adiobsi- 

BIUTT, 

On  a  trial  for  advising  and  directing  a 
pregnant  woman  to  take  drugs  with  intent  to 
cause  a  miscarriage,  proof  that  the  administra- 
tion of  the  drugs  m  question  to  a  pregnant  wo- 
man in  sufficient  quantity  tends  to  produce  a 
miscarriage  is  evidence  of  their  noxiousness. 

[Ed.  Note. — ^For  other  cases,  see  Abortion, 
Cent  Dig.  |{  17-20;  Dec.  Dig.  «=>9.] 

7.  Abobtion  «=>9  —  Evidence  —  Aomssi- 

BIUTT. 

On  a  trial  for  advising  and  directing  a 
pregnant  woman  to  take  drugs  with  intent  to 
cause  a  miscarriage,   where  defendant  testified 


that  he  diagnosed  the  woman's 'trouble  as  gonor- 
rhea and  treated  her  therefor,  evidence  that 
symptoms  which  he  said  he  discovered  were  in- 
dicative of  pregnancy  tended  to  discredit  de- 
fendant's testimony,  and,  though  this  tandencx 
was  slight  it  was  competent 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  {|  17-20;   Dec.  Dig.  «=>9.] 

8.  Abobtion  «s>1— Elkuentb  of  Ofiisnse. 

'Where  drugs  likely  to  produce  a  miscar- 
riage if  administered  to  a  pregnant  woman  in 
sufficient  quantities  were  prescribed  by  d^end- 
ant  for  the  purpose  of  producing  that  result 
he  was  guilty  of  the  offense  denounced  by 
Crimes  Act,  {  119,  though  through  ignorance  or 
inadvertence  large  enough  doses  were  not  given 
to  produce  the  desired  result 

[Ed.  Note.— -For  •  other  cases,  see  Abortion, 
Cent.  Dig.  {|  1-8;    Dec.  Dig.  «8=»1.] 

9.  Cbiminal  Law  «=»444— Evidence— Nkoes- 

BITT   OF    PBEUIUNABT   PbOOF. 

Labels  on  vials  containing  pills  manufac- 
tured by  well-known  and  reputable  chemists  had 
no  evidential  value,  and  were  not  competent  to 
show  the  formula  of  pills  in  the  market  known 
by  the  name  under  which  such  pills  were  sold, 
where  there  was  nothing  to  show  the  authorship 
of  the  labels,  or  that  the  authors  had  any  per- 
sonal knowledge  of  the  component  parts  of 
the  pills,  or  truthfully  stated  such  component 
parts  in  the  formula  on  the  labels,  assuming 
that  they  had  such  knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1028;    Dec.  Dig.  «=>444.] 

Error  to  Court  of  Quarter  Sessions,  E/aaex 
County. 

Cbaries  D.  Mandevllle  was  convicted  of  an 
offense,  and  he  brings  error.    Affirmed. 

Argued  June  term,  1915,  before  OUMUERB^ 
0.  X.  and  SWAYZB  and  BERGEN,  JJ. 

Frank  B.  Biadner,  of  Newark,  for  plaln- 
tifl  In  error.  Frederick  F.  Guild,  Prosecutor 
of  the  Pleas,  and  Wilbur  A.  Mott,  Asst  Pros- 
ecutor of  the  Pleas,  both  of  Newark,  for  tlie 
State. 

OUHBIERE,  O.  3.  The  defendant  was  In- 
dicted and  convicted  under  the  119th  section 
of  tbei  Crimes  Act  (Comp.  Stat  p.  1784), 
which  provides  that: 

"Any  person  who  maliciously,  or  witfaoat  law- 
ful justification,  with  intent  to  cause  or  procure 
the  miscarriage  of  a  woman  then  pregnant  with 
child,  shall  administer  to  her.  prescribe  for  her, 
or  advise  or  direct  her  to  take  or  swallow  any 
poison,  drug  or  medicine  or  noxious  thing;  or 
who  maliciously  or-  without  lawful  justification, 
shall  use  any  instrument  or  means  whatever, 
with  the  like  intent,  shall  be  guilty  of  a  high 
misdemeanor." 

He  now  seeks  to  reverse  his  conviction  for 
alleged  errors  occurring  during  the  trial. 
The  case  comes  up  under  the  136th  section  of 
the  Criminal  Procedure  Act,  Comp.  Stat  IK 
1863. 

[1]  The  first  ground  upon  which  he  seeks 
a  reversal  Is  that  the  Indictment,  as  he  al- 
leges, does  not  charge  a  criminal  offense, 
and  that  this  motion  to  quash  it  tor  this  rea- 
son was  erroneously'  refused.  A  motion  to 
quash,  as  a  general  rule,  is  addressed  to  the 
discretion  of  the  court,  and  Is  not  reviewable 
on  writ  of  error.    State  v.  Slclllano,  85  N.  J. 
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Lav,  389,  91  AU.  989.  It  would  seem,  bow- 1 
ever,  that  the  mle  is  not  applied  when  the 
motion  is  rested  upon  the  failure  of  the  In- 
dictment to  cliarge  a  crime  and  the  alleged 
error  appears  upcm  the  face  of  the  record. 
Mayer  v.  State,  63  N.  J.  Law,  35,  42  Aa  7T2; 
s.  a  on  error,  64  N.  J.  Law,  323,  45  Atl.  624. 
The  motion  in  the  present  case  being  within 
the  exception  to  the  rule  apparently,  Indi- 
cated by  the  case  last  dted,  we  proceed  to 
consider  the  validity  of  the  ground  upon 
which  It  was  rested. 

.  [2]  The  indictment  contains  two  counts. 
The  averment  of  the  first  is  that: 

•  The  defendant  "with  intent  to  cause  and  pro- 
cure the  miscarriage  of  one  Qoldie  Smith,  then 
pregnant  with  child,  did  direct  the  said  Goldie 
Snuth  to  take  divers  drugs,  to  wit,  ergotine, 
cotton  root  extract,  oil  and  extract  of  savin, 
contained  in  divers  pills  Itnown  as  emmenagogue 
pills." 

The  averment  of  the  second  count  Is  like 
that  of  the  first,  except  that  It  charges  the 
defendant  with  advising  the  woman  to  tal;e 
the  specified  drugs.  The  contention  In  sup- 
port of  the  motion  to  quash  was  that  the  in- 
dictment does  not  charge  a  criminal  ofFense 
In  either  count,  because  it  nowhere  alleges 
that  the  drugs  dlirected  or  advised  to  be  tak- 
en were  any  of  them,  either  separately  or 
when  mingled  together,  noxious  in  character. 
If  the  indictment  had  charged  the  defendant 
with  directing  or  advising  the  woman  to  take 
a  drug,  the  identity  of  which  was  unknown 
to  the  grand  jury,  but  had  failed  to  aver 
that  the  drug  was  noxious  in  character,  the 
contention  of  counsel  for  the  defendant  would 
have  been  entirely  sound;  for  unless  the 
drug  was  noxious,  there  was  no  violation  of 
the  statute.  State  v.  Gedlck'e,  4S  N.  J.  Law, 
86.  And  in  the  absence  of  such  an  averment 
the  law  will  not  presume  that  the  drug  di- 
rected or  advised  to  t>e  taken  was  of  the 
character  struck  at  by  the  statute.  But 
where  the  Indictment  specifies  the  particular 
ilrug  or  combination  of  drugs  advised  to  be 
tal^en,  the  absence  or  presence  of  an  aver- 
ment that  it  or  they  are  of  a  noxious  nature 
Is  entirely  immaterial.  If  such  be  the  fact, 
the  averment  Is  unnecessary;  if  the  fact  be 
otherwise,  the  averment  will  be  unavailing. 
Breese  v.  Trenton  Horse  R.  R.  Co.,  52  N.  J. 
Law,  250,  252,  19  Atl.  204;  MillviUe  Gas- 
light Co.  V.  Sweeten,  75  N.  J.  Law,  23,  68 
Atl.  1067.  The  attack  upon  the  form  of  in- 
dictment, therefore,  was  without  legal  sub- 
stance, and  the  motion  to  quash  was  proper- 
ly denied. 

[3]  The  next  ground  upon  which  the  de- 
fendant seeks  a  reversal  of  the  conviction  la 
that  the  court  erroneously  permitted  the 
state  to  prove,  over  objection,  that  on  the 
occasion  of  the  woman's  third  visit  to  him 
(he  having  twice  before  given  her  the  pills), 
he  used  needles  upon  her  for  the  purpose  of 
opening  the  mouth  of  the  womb.  The  testi- 
mony is  considered  by  him  to  be  objection- 
able because  it  .tends  to  .prove  an  independ- 
ent crime  not  charged  in  tlia  Indictment^  the 


statute  -making  eitber  the  prescribbig  of 
drugs,  or  the  use  of  instruments,  for  the 
I>urpose  of  bringing  on  a  miscarriage,  crim- 
inal. But  the  fact  that  the  testimony  has 
the  tendency  attributed  to  It  does  not  neo 
essarily  render  It  incompetent  The  rule 
which  requires  the  rejection  of  proof  of  in- 
dependent crimes  committed  by  a  defendant, 
entirely  unconnected  with  that  for  which  he 
is  being  tried,  has  no  application  where  the 
offense  sought  to  be  proved,  although  not 
specified  in  the  indictment,  is  one  of  a  series 
of  acts  each  and  every  of  which  is  done  in 
aid  of  the  purpose  sought  to  be  accomplished 
by  the  commission  of  the  specific  ofTense  with 
which  the  defendant  is  charged.  Evidence 
of  acts  done  by  the  defendant  which  have 
this  relation  to  the  particular  offense  laid 
against  him  by  the  grand  Jury  is  competent, 
notwithstanding  tliat  each  of  them  might  al- 
so be  made  the  subject  of  an  Independent 
criminal  prosecution.  State  v.  DeUso,  75  N. 
J.  Law,  808,  69  AtL  21&  The  testimony  ob- 
jected to  was  of  this  characttf,  and  was 
properly  admitted. 

[4]  It  is  next  urged  as  a  ground  of  re- 
versal that  the  trial  court  erroneously  per- 
mitted one  Edel,  an  analytical  chemist,  to 
testify  as  to  the  component  parts  of  the  pills 
which  had  been  given  by  the  defendant  to 
Goldie  Smith,  some  of  which  had  not  been 
taken  by  her,  and  had  come  into  the  bands 
of  the  state.  The  testimony  was  objected  to 
upon  the  ground  that  the  witness  had  failed 
to  qualify  as  an  expert  with  relation  to  the 
subject-matter  concerning  which  he  was  in- 
terrogated. He  was  examined  and  cross-ex- 
amined as  to  his  experience  in  maidng  anal- 
yses of  drugs,  and  his  evidence  upon  this 
point  satisfied  the  trial  court  that  he  was 
qualified  to  give  expert  testimony  upon  that 
subject.  It  is  entirely  unnecessary  at  this 
day  to  point  out  that  the  question  whether 
a  given  witness  has  the  necessary  special  ex- 
perience to  qualify  him  to  give  opinion  evi- 
dence is  one  of  fact  for  the  determination  of 
the  trial  court,  and  that  the  decision  of  that 
court  upon  the  matter  wlU  not  be  Interfered 
with,  even  under  the  broad  review  provided 
by  the  136th  section  of  the  Criminal  Pro- 
cedure Act,  if  the  testimony  fairly  supports 
it.  The  cases  upon  this  subject  are  collated 
In  State  v.  Arthur,  70  N.  J.  Law,  425,  57  AtL 
156.  In  the  present  case  the  evidence  fully 
Justified  the  conclusion  of  tiie  trial  couct 
that  the  witness  Edel  had  the  requisite  ex- 
perience to  qualify  him. 

[6,  6]  It  is  alleged  as  a  further  ground  of 
i-eversal  that  it  was  Incompetent  to  permit 
the  state  to  prove  by  one  of  its  expert  med- 
ical witnesses  that  the  administration  to  a 
pregnant  woman  of  ergot,  cotton  root,  and 
oil  of  savin  in  combination,  if  given  in  suffi- 
cient quantities,  would  tend  to  produce  a 
miscarriage ;  the  basis  of  the  contention  i)e- 
ing  that  the  indictment  failed  to  aver  that 
those  drugs,  either  separately  or  in  combina^ 
tlon,  were  "noxious"  iu  character.    What  we 
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bare  already  stated  In  disposing  of  tbe  a^ 
ta<^  upon  tbe  form  ot  tbe  indictment  Is  also 
dlspodtive  of  this  ground  of  reyezsaL  It 
may  be  added  tbat,  whatever  may  be  tbe 
form  of  tbe  Indictment,  tbe  bordeo  rests  up- 
on tbe  state  of  proving,  as  a  part  of  Its  case, 
that  tbe  drngs  advised  or  directed  to  be  tak- 
en are,  in  fact,  noxious  In  cbaracter;  and 
tbat  proof  tbat  tbelr  administration  to  a 
pregnant  woman  In  sufficient  quantity  tends 
to  produce  a  miscarriage,  Is  evidence  of  tbelr 
noxiousness. 

[7]  It  Is  contended  further  that  It  was  er- 
ror to  permit  this  same  witness  to  testify 
that  certain  symptoms,  whl<dk  the  defendant, 
while  on  the  stand  as  a  witness,  bad  stated 
that  be  had  discovered  when  making  a  phys- 
ical examination  of  the  woman,  were  indica- 
tive of  pregnancy  in  the  patient  The  situa- 
tion was  this:  The  defmdant,  according  to 
his  own  story,  liad  been  practidug  medldne 
for  about  25  years  at  the  time  the  woman 
came  to  his  office,  making  a  si>eclalty  of  the 
treatment  of  nervous  and  venereal  diseases. 
Having  testified  to  ttie  making  of  the  phys- 
ical examination  of  tbe  woman,  and  as  to 
tbe  symptoms  wlilch  he  then  discovered,  he 
stated  tbat  he  had  diagnosed  her  trouble  as 
gonorrhea,  and  liad  treated  her  for  that  dis- 
ease, denying  i>osltlvely  tbat  he  bad  given 
her  any  drug  for  tlie  purpose  of  bringing  on 
a  miscarriage.  It  was  tbe  right  of  tbe  state 
to  discredit  the  defendant's  testimony  by 
showing  that  the  symptoms  described  by  him 
would  not  Justify  a  diagnosis  of  gonorrhea, 
thus  casting  doubt  upon  tbe  truth  of  bis  tes- 
timony as  to  what  bis  diagnosis  was  and 
the  cbaracter  of  his  treatment  The  testi- 
mony objected  to  was  manifestly  introduced 
by  the  state  for  the  purpose  of  thus  discred- 
iting the  defendant  It  had  a  tendency  to 
produce  this  result  and  so,  was  competent 
Tbat  such  tendency  was  slight  cannot  be 
said  to  have  rendered  it  immaterial.  Tbe 
objection  to  its  admission,  therefore,  was 
properly  overruled. 

[I]  Again,  it  is  urged  tbat  tbe  trial  court 
should  have  directed  a  verdict  of  acquittal 
at  tbe  close  of  the  case,  upon  the  motion  of 
tbe  defendant,  upon  the  ground  tbat  there 
was  a  failure  of  proof  tbat  the  drugs  advised 
or  directed  to  be  taken  were  sufficient  in 
quantity .  to  be  noxious ;  that  is,  as  we  un- 
derstand tbe  argument  to  produce  a  miscar- 
riage. But  no  such  proof  was  necessary  in 
order  to  support  a  conviction  under  the  In- 
dictment. The  specified  drugs  were  shown 
to  be  noUous  In  that  when  administered  in 
sufficient  quantities  to  a  pregnant  woman 
they  were  likely  to  produce  a  miscarriage. 
If  they  were  prescribed  for  the  purpose  of 
producing  that   result,   tbe  fact  that   they 
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failed  of  that  purpose,  because  through  igno- 
rance or  through  Inadvertence  not  given  in 
large  enough  doses,  does  not  relieve  the 
offender  from  the  condannation  declared 
against  him  by  tbe  statute.  State  v.  Oedlcke, 
supra.  The  defendant  was  therefore  not  en- 
titled to  prevail  on  bis  motion  to  direct  a 
verdict  of  acquittal. 

[9]  C!onnseI  for  defendant  produced  in 
court  certain  vials,  the  labels  upon  which 
stated  tbat  they  contained  emmenagoinie 
pills,  and  specified  the  ingredients  which 
went  Into  their  composition.  Having  proved 
tbat  tbe  parties  who  manufactured  tiiese 
pills  were  well-known  and  reputable  chem- 
ists, counsel  then  oCTered  the  labels  In  evi- 
dence for  the  purpose  of  proving  that  the 
emmenagogue  piUs  put  up  by  these  manu- 
facturers contained  ingredients  not  found  by 
tbe  state's  exi>ert  chemist  In  bis  analysis  of 
those  supplied  by  the  defendant  to  Ooldle 
Smith.  Tbe  offer  was  overruled,  and  counsel, 
now  asserts  before  us  that  the  exclusion  of 
the  labels  was  harmful  error.  Why  he  so 
considers  it  we  are  not  advised,  as  be  con- 
tents himself  with  tbe  mere  statement  in  bis 
brief  tbat: 

"The  evidence  was  competent  to  show  the 
formula  of  p411s  in  the  market  known  as  em- 
menagog'ue  pills,  and  it  was  error  to  exclude  it" 

The  disposition  of  this  gronnd  of  reversal 
may  be  made  with  almost  equal  brevity. 
There  was  nothing  to  show  the  authorship 
of  the  labels;  nothing  to  show  that  the  an- 
tbors  had  any  personal  knowledge  of  the 
component  parts  of  the  pills  contained  in  tbe 
vials;  nothing  to  show  (assuming  that  they 
bad  such  knowledge)  that  they  truthfully 
stated  those  components  in  their  formulas. 
The  labels,  therefore,  bad  no  evidential  val- 
ue for  the  purpose  for  which  they  were  of- 
fered, and  were  properly  excluded. 

Other  grounds  for  reversal  are  directed  at 
the  charge  to  the  Jury,  and  at  the  refusal  to 
charge  certain  requests  submitted  on  behalf 
of  the  defendant  We  have  examined  them 
all,  and  find  none  which  seem  to  us  to  be  of 
sufficient  importance  to  merit  separate  dis- 
cussion. They  may  be  disposed  of  by  the 
statement  that,  as  to  alleged  errors  of  law 
apiiearing  in  the  charge,  they  are  without 
merit;  as  to  the  alleged  misrecitals  of  evi- 
dence the  Inaccuracies  were  harmless;  and 
that  as  to  the  refusals  to  charge  as  request- 
ed, such  of  the  matters  contained  in  the  re- 
quests as  the  defendant  was  entitled  to  have 
submitted  to  the  Jury  were,  in  fact  charged 
in  substance. 

We  condnde,  therefore,  that  for  none  of 
the  reasons  spedfled  in  the  grounds  for  re- 
versal should  the  conviction  nnder  review  be 
disturbed. 
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KOSBVILLB  TRUST  OO.  t.  MOTT  et  aL 
(No,  23&) 

(Court  of  Chancery  of  Kew  Jersey.    Dec.  23, 
1915.) 

1.  Banks  and  Banking  4=>4  —  Constittj- 
TioNAL  Law  «=>296— Due  Pboczss  of  Law 
— Aduinistbation  of  Insolvent  Cobfoba- 

TION. 

4  Comp.  St  1910,  p.  6663,  {  22,  under 
which  a  trust  company  was  incorporated,  giving 
the  commissioner  of  banking  and  insurance  au- 
thority on  finding  certain  conditions  after  inves- 
tigation, to  tajce  possession  of  its  property  and 
business  as  against  its  directors,  and  to  collect 
and  distribute  its  assets,  as  amended  by  P.  li. 
1913,  p.  282,  providing  that  when  the  commis- 
sioner finds  a  trust  company's  violation  of  its 
charter  or  its  conduct  of  business  in  an  unsafe 
or  unauthorized  manner  he  may  take  possession 
of  its  property  and  business  until  it  shall  re- 
sume business  or  its  affairs  are  finally  liquidat- 
ed, and  collect  moneys  due  the  company,  con- 
serve its  assets  and  business,  and  liquidate  its 
affairs,  and  in  the  name  of  the  company  pros- 
ecute and  defend  all  suits,  was  not  unconstitu- 
tional as  depriving  the  company  of  its  property 
without  due  process  of  law  or  at  all,  as  the 
property  is  thereby  better  secured  when  those 
who  owed  it  debts  are  made  to  pay  them. 

[Ed.  Kote. — For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  §  3 ;  Dec.  Dig.  «=>4 ;  Con- 
stitutional Law,  Cent.  Dig.  {{  825-838,  840- 
846;    Dec.  Dig.  «=>296.] 

2.  CoNSTiTUTiONAi,  Law  £=942— Pabties  Bn- 
TnxBD  TO  Raise  Qitebtion. 

In  a  suit  by  such  commissioner  in  posses- 
sion of  a  trust  company's  property  and  busi- 
ness for  the  losses  to  the  company  resulting 
from  their  negligence  as  directors,  defendants 
were  in  no  position  to  raise  the  objection  that 
the  statute  authorizing  the  commissioner's  pos- 
session was  unconstitutional  as  a  deprivation 
of  the  company's  property  without  due  process 
of  law.  as  the  statute  did  not  affect  their  rights 
or  touch  the  question  of  their  liability. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  39,  40;  Dec.  Dig.  «=» 
42.] 

3.  BxcBAat  ^»2&— LTABII.ITT  or  Dibectobs— 
Joint  ob  Sbvbbai.  Liabiutt. 

In  such  bill,  a  paragraph  alle^ng  that  some 
of  the  directors  had  made  partial  restitution 
of  losses  to  the  commissioner  in  settlement  of 
his  claims  against  them,  severally  on  behalf  of 
the  trust  company,  pursuant  to  an  agreement 
and  to  the  statute  without  prejudice  to  the  caus- 
es of  action  against  the  other  directors,  did 
not  inure  to  the  benefit  of  all  the  directors,  so  as 
to  bar  the  suit,  as  their  liability  was  a  joint  and 
several  liability. 

[Ed.  Note. — For  other  cases,  see  Release, 
(3ent  Dig.  gS  64-70;  Dec.  Dig.  <S=>29.] 

Bill  by  George  M.  La  Monte,  as  Commis- 
sioner of  Banking  and  Insurance,  in  behalf 
of  and  In  the  name  of  the  RoseviUe  Trust 
Company,  against  Harvey  Mott  and  others. 
Application  to  strike  out  the  bill  denied. 

Roger  Hinds,  of  Newark,  Wm.  A.  Kirk,  of 
Klast  Orange,  and  Edward  F.  Clark,  of  New- 
ark, for  complainant  Otto  A.  Stiefel  and 
Abram  H.  Cornish,  botb  of  Newark,  for  de- 
fendants. 

STEVENS,  V.  0.  This  Is  a  bUl  filed  by 
George  U.  La  Monte,  as  commissioner  of 
banking  and  Insurance, .  on  behalf  of  and  in 
the  name  of  the  Roseville  Trust  Company. 


It  charges  that  the  oommlssloner,  as  such, 
having  concluded  that  it  was  unsafe  and  in- 
exi>edlent  for  the  company  to  continue  its 
business,  took  possession  of  its  property  and 
bnsinees  pursuant  to  the  provisions  of  an  act 
entitled  "An  act  concerning  trust  companies" 
(Revision  of  1889)  af  amended  by  chapter 
171  of  the  Laws  oC  1913.  It  charges  farther 
that  the  company  was  Insolvent  and  that 
the  Insolvency  was  produced  by  the  criminal 
negligence  of  its  directors. 

The  application  is  to  strike  ont  the  bill 
on  the  grounds:  (1)  That  the  commissioner 
of  banking  is  without  right  or  title  to  bring 
this  suit,  the  act  of  1913,  under  which  he 
is  proceeding,  being  unconstitutional;  (2) 
that  the  commissioner  has  released  certain 
of  the  directors  and  that  his  release  has  In- 
ured to  the  benefit  of  all;  (3)  that  the  al- 
legations of  the  bill  are  not  sufficiently  spe- 
dflc  and  that  they  do  not  state  a  cause  ot 
action. 

[1]  The  first  objection  is  grounded  upon 
the  idea  that  the  act  of  1913  is  unconstitu- 
tional, in  that  it  anthoriEes  the  commis- 
sioner to  take  possession  of  the  property  and 
business  of  the  company  and  to  collect  and 
distribute  its  assets  on  bis  own  motion  and 
without  judicial  warrant  The  act  (P.  L. 
1913,  p.  282)  provides,  inter  alia,  that  when- 
ever It  shall  appear  to  the  commissioner  that 
any  trust  company  has  violated  its  charter 
or  Is  conducting  Its  business  In  an  unsafe  or 
unauthorized  manner,  "the  commissioner  may 
forthwith  take  possession  of  the  property 
and  business  of  such  trust  company  and  re- 
tain such  possession  until  such  trust  company 
shall  resume  business  or  Its  affairs  be  final- 
ly liquidated  as  herein  provided.  •  •  • 
Upon  taking  possession  of  the  property  and 
business  of  such  trust  company,  the  commis- 
sioner Is  authorized  to  collect  moneys  due  to 
such  trust  company  and  do  such  other  acts  as 
are  necessary  to  conserve  its  assets  and  busi- 
ness and  shall  proceed  to  liquidate  the  af- 
fairs thereof  as  hereinafter  provided.  The 
commissioner  shall  collect  all  debts  due  and 
clahus  belonging  to  it"  and  "may  in  the  name 
of  such  trust  company  prosecute  and  defend 
any  and  all  suits  and  other  legal  proceed- 
ings." The  act  further  provides  that  when- 
ever the  company,  of  whose  property  and 
business  the  c<Hnmissloner  has  taken  pos- 
session, deems  itself  aggrieved  thereby,  it 
may  at  any  time  within  10  days  after  such 
taking  possession  apply  to  the  Court  of  Chan- 
cery to  enjoin  further  proceedings.  This 
it  has  not  done. 

Assuming  that  the  defendants  are  in  a 
position  to  make  the  objection,  It  is  a  very 
narrow  one.  By  the  terms  of  section  22  of 
the  act  of  1899  (Comp.  Statutes,  p.  5654), 
under  which  the  company  was  incorporated, 
the  commissioner  was  authorized  to  take 
the  same  possession  for  the  same  reasona 
In  the  event  that  he  found  after  Investiga- 
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tlon  that  a  certain  condition  of  things  exlgt- 
ed,  possession  of  the  company'^  property  and 
businees  was  to  pass  from  the  illrectoiB  to 
Umself.  This  was  part  of  the  contract  Im- 
pliedly Incorporated  Into  the  charter.  Tlie 
precise  objection  mnst  therefwe  be  that  the 
Legislature  had  no  right  by  amendment,  aft- 
er the  trust  company  had  been  organized, 
to  provide  that  to  the  possession  and  busi- 
ness 80  taken  should  be  added  the  right  to 
ptesenre  it  by  reducing  choses  In  action  Into 
possession  and  by  enforcing  other  Plaims, 
Snch  an  Inslstment  does  not  seem  to  me 
to  be  even  plausible.  The  ccHupany  Is  not 
thereby  dei«iTed  ot  its  property  without 
due  process  of  law,  or  at  all.  On  the  con- 
trary, the  property  is  all  the  better  secured 
when  those  who  owe  it  debts  or  du1;le8  are 
made  to  pay  or  perform  them.  A  similar 
act  has  been  sustained  by  the  New  'Sotk 
Court  of  Ai^eals.  Carnegie  Trust  Co.  t. 
Kress,  216  N.  Y.  706,  109  N.  El  1068. 

[2]  But  thie  defendants  are  in  no  position 
to  raise  the  objection.  The  property  taken 
is  the  company's,  not  the  defendants'.  If 
anybody  is  aggrieved,  it  is  the  company,  and 
the  company  does  not  complain.  If  it  bad 
felt  itself  aggrieved,  it  might  according  to  the 
act  itself,  at  any  time  within  10  days  after 
possession  taken,  have  appealed  to  this  court, 
or,  if  It  questioned  the  right  of  the  oommls- 
slcner  on  constltntional  grounds,  it  could 
have  api^ed  to  the  Supreme  Court 

The  trust  company  sues  the  defendants  for 
the  losses  resultlqg  from  their  negllgenoa 
The  defendants  answer  that  the  company  is 
being  managed  by  one  who  has  a  legislatlTe 
but  not  a  constitutional  warrant  to  do  so. 
Whether  he  has  or  not  is  quite  trr^vant  to 
the  question  whether  the  directors  haye  fail- 
ed In  their  duty.  The  law  is  settled  that  it  is 
only  in  cases  where  a  statute  affects  the 
tights  of  the  parties  to  the  proceeding  that 
courts  will  pass  upon  the  question  of  its  con- 
stitutionality. Lang  T.  Bayonne,  74  N.  J. 
Law,  4S5,  68  Atl.  90,  15  U  B.  A  (N.  S.)  93, 
122  Am.  St  R«p.  396,  12  Ann.  Cas.  961; 
State  V.  De  Loraizo,  80  N.  J.  Law,  500,  78 
AH  660.  Here  the  statute  does  not  In  the 
remotest  degree  touch  the  question  of  the 
directors'  liability.  They  are  liable  to  the  cor- 
poration in  the  same  way  and  to  the  same 
ertent  whether  tluwe  wlio  are  managing  the 
corporation  have,  de  jure,  a  right  to  manage 
it  or  not;  whether  the  statute  t)e  or  be  not 
constltntional.  Just  as  well  might  the  de- 
fendants object  that  at  the  tim^  the  suit  was 
instituted  there  were  two  boards,  each  clalm- 
^  to  be  the  rightful  manager — one  a  de 
facto  board.  In  actual  control,  and  another 
a  de  Jure  board,  entitled  to  control.  This 
conrt  could  not,  even  in  a  direct  proceeding, 
determine  which  was  the  legal  board  (Kean 


V.  Union  Water  Co.,  52  N.  J.  Eq.  813,  31  AU. 
282,  46  Am.  St  Hep.  SS8),  and  much  less, 
as  it  seems  to  me,  can  it,  in  this  proceeding, 
pass  upon  the  commlssioner'B  title: 

[3]  It  is  next  Insisted  that  a  release  has 
been  given  to  some  of  the  directors  and  that 
this  Inures  to  the  benefit  of  all  and  is  a  bar 
to  the  suit  The  paragraph  relied  upon  reads 
as  follows : 

"32  That  W.  P.  O.,  W.  P.  (and  others  nam- 
ed), have  made  partial  restitution  of  said  losses, 
which  your  orator  has  accepted  from  them  re- 
spectively in  settlement  of  bis  claims  against 
them  severally  on  behalf  «f  said  Roseville  Trust' 
Compan;/,  pursuant  to  an  agreement  duly  made 
with  said  directors  on  December  10,  1918,  and 
pursuant  to  the  express  provisions  of  the  stat- 
ute, but  without  prejudice  to  the  causes  of  ac- 
tion against  the  other  directors  as  herein  al- 
leged." 

In  Crane  t.  Ailing,  16  N.  J.  Law,  423,  it 
was  held  that  a  release  to  one  of  two  Joint 
and  several  obligors  is  a  release  to  both,  but 
that  a  covenant  not  to  sue  one  of  several  ob- 
ligors does  not  have  the  effect  of  a  release 
except  to  the  one  to  whom  It  Is  given.  In 
Bowne  v.  Mt  Holly  National  Bank,  45  N.  J. 
Law,  360,  the  Court  of  Errors  held  that  a 
technical  release  under  seal  given  to  one  of 
several  obligors,  if  it  provide  that  it  is  not 
intended  to  release  or  discharge  the  others, 
will  be  construed  as  a  covenant  not  to  sue. 
There  has  been  some  conflict  of  decision  on 
this  question  elsewhere.  McBrlde  v.  Scott, 
132  Mich.  176,  93  N.  W.  243,  61  L.  B.  A.  445, 
102  Am.  St  Rep.  416,  1  Ann.  Cas.  61;  Dwy 
V.  Connecticut  Co.  (Conn.)  92  AtJL  883.  But 
any  discussion  of  It  here  Is  out  of  place,  for 
the  question  is  settled  by  our  own  court  of 
last  resort  The  liability  of  the  directors  of 
the  RosevlUe  Trust  Company  is  a  Joint  and 
several  liability.  The  agreement  made  with 
those  who  have  settled  is  not,  as  far  as  ap- 
pears, a  technical  release;  but,  if  it  be.  It 
contains  a  reservation  of  the  right  to  sue, 
and  so  would  not  operate  as  a  discharge  of 
those  who  are  not  parties  to  it  It  would, 
because  of  the  reservation,  still  be  c<astrued 
as  a  covenant  not  to  sue. 

The  third  objection  is  that  the  bill  is  not 
su£aciently  specific.  As  to  this,  a  careful 
perusal  of  the  bUl  shows  that  it  is  drawa 
according  to  approved  precedents.  Halsey  v. 
Ackerman,  38  N.  J.  fcq.  (11  Stew.)  601;  Wil- 
kinson V.  Dodd,  42  N.  J.  Eq.  (15  Stew.)  235. 
647,  7  Atl.  327.  Its  allegations  are  "as  cir- 
cumstantial and  definite  as  the  rules  of  plead- 
ing require."  It  would  answer  no  useful 
purpose  to  go  over  them,  paragraph  by  para- 
graph. It  is  sufiScient  to  say  that,  taken  as  a 
whole,  a  clear  case  of  negligence  is  present- 
ed. If  a  bill  of  particulars  "may  be  Justly 
required,"  the  c^urt  may  in  its  discretion  or- 
der It     P.  L.  1915,  p.  192,  i  32. 

I  think  the  application  should  be  denied- 
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EUZABBTH  &  T.  B.  CO.  et  al.  v,  WOOD- 
BRIDGE  TP.  et  al. 

(Court  of  Ckancery  of  Mew  Jersey.    Dec.  17, 
1914.> 

(ByOahut  (y  Me  Court.) 

1.  Raixboads  «=»80— Operation  ovkb  Stbkkt 
RAI£.WAT  liNB— Siiatutobt  Authobity. 

There  is  no  law  in  this  state  which  permits 
cars  operated  by  a  railroad  company  organized 
under  the  General  Railroad  L«w,  Hevision  of 
1903  (3  Oomp.  St  1910,  p.  4219),  to  be  oper- 
ated over  the  line  of  a  street  railway  company 
organized  under  the  General  Street  Railway 
I^aw  of  1893  and  its  supplements  and  amend- 
ments (4  Comp.  St.  1910,  p.  6021). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  3S  204-208;   Dec.  Dig.  «=»80.] 

2.  Railboads  «=»113  — Pdbuo  Nuisarci  — 
Abatement— MuNiciPAi.    CoBPOBATioNa. 

The  construction  of  a  branch  or  T  to  con- 
nect a  railroad  organized  under  the  General 
Railroad  Law  of  1903  with  a  street  railway  or- 
ganized under  the  General  Street  Railway  Law 
of  1893  is  wholly  unauthorized  by  any  law  of 
this  state,  and  tne  presence  of  its  tracks  and 
switches  and  other  constructions  in  the  street, 
being  unauthorized  by  law,  constitutes  a  public 
nuisance  which  may  be  abated  by  the  munici- 
pality in  which  it  is  located  by  any  lawful 
means. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  230,  351-357,  859-301,  388,  364; 
Dec.  Dig.  «=>118.] 

Suit  by  the  Elizabeth  &  Trenton  Railroad 
Company  and  others  against  the  Township 
of  Woodbrldge  and  others.  On  final  hear- 
ing on  blU,  answer,  replication,  and  proofs. 
Bill  dismissed,  with  directions. 

Decree  reversed,  95  Atl.  987. 

Edward  A.  Armstrong,  of  Newark,  for 
complainants.  Ephrlam  Cutter,  of  Wood- 
bridge,  for  defendants. 

HOWELL,  V.  C.  The  bill  In  this  case  was 
filed  to  prevent  the  defendants  from  Interfer- 
ing with  the  complainants  In  the  construc- 
tion of  a  branch  or  Y  to  connect  their  rail- 
road with  a  street  railway  operated  by  the 
Public  Service  Railway  Company  In  Wood- 
bridge  avenue,  in  Woodbrldge  township.  The 
two  complainants  are  severally  incorporated 
under  the  General  Railroad  Law  of  19<^. 
The  Elizabeth  &  Trenton  Railroad  Company 
Is  under  lease  to  the  Public  Service  Rail- 
road Company.  They  are  operating  a  rail- 
road over  a  private  right  of  way  between  cer- 
tain terminal  XK>ints,  and  in  &o  doing  cross 
Woodbrldge  avenue  near  the  point  now  In 
dispute  at  grade. 

The  street  railway  company  was  organized 
under  the  General  Street  Railway  Law  of 
1893  and  Its  supplements  and  amendments. 
The  General  Railroad  Law,  under  which  the 
complainants  were  Organized,  by  section  7 
authorizes  corporations  formed  under  it  to 
lay  out  their  routes  and  file  surveys  and 
locations  thereof  in  the  office  of  the  secretary 
of  state.  The  section  contains  also  this  pro- 
vision: 

"The  company  may  also  from  time  to  time  aft- 
er the  filing  of  the  survey  of  the  route  of  the 


main  line,  and  either  before  or  after  construe- 
tion  thereon,  file  surveys  of  the  route  and  loca- 
tion of  branches  within  the  limits  of  any  coun- 
ties in  or  through  which  the  main  line  may  be 
located,  and  of  any  county  adjoining  such  coun- 
ties." 

In  pnrsnanoe  of  this  anthority  the  com- 
plainants on  December  17,  1912,  filed  in  the 
o£9ce  of  the  secretary  of  state  a  survey  and 
location  of  the  branch  or  Y  in  question  be- 
ginning in  the  middle  of  the  right  of  way  ot 
the  main  line  and  upon  the  complainants 
property,  and  running  on  an  easterly  curve 
to  Woodbrldge  avenue,  continuing  the  curve 
in  Woodbrldge  avenue,  and  ending  at  a  point 
in  the  trades  of  ttie  street  railway  within 
tbib  lines  of  the  avenue.  It  will  thus  be  seen 
that  the  branch  or  Y  in  question  begins  on 
the  complainants'  own  lands,  extends  upun 
and  into  Woodbrldge  avenue,  but  does  uot 
cross  the  avenue  or  in  any  manner  reaon 
the  further  side  thereof. 

The  complainants  sought  and  obtained 
from  the  board  of  public  utility  commis- 
sioners permission  for  the  construction  of 
connecting  tracks  l>etween  the  tracks  of  the 
complaints  and  the  tracks  of  the  Public 
Service  Railway  Company  in  Woodbrldge 
avenue  over  said  Y,  which  permission  is 
dated  July  2,  1914.  No  permission  therefor 
was  either  sought  or  obtained  from  the  towi>< 
sliip  of  Woodbrldge  or  any  other  niuuidpal 
authority. 

When  the  pennlssion  of  the  public  utilitiet 
board  bad  been  granted,  the  complainants 
began  the  construction  of  the  Y  or  brand 
in  dispute.  They  were  Interfered  with  by 
the  township  committee  of  the  township  of 
Woodbrldge  and  its  police  officers,  where- 
upon they  began  thlfi'  suit  for  the  purjMse  of 
enjoining  such  Interference.  Upon  the  filing 
of  the  bill  an  order  was  made  requiring  the 
township  and  its  officers  to  appear  and  show 
cause  why  they  should  not  be  enjoined  from 
such  Interference,  and  tempcH-arily  restrain- 
ing them  therefrom,  but  reserving  authority 
to  the  court  in  case  the  complainants  should 
proceed  with  the  construction  of  their  tracks 
during  the  pendency  of  the  order  to  make 
such  further  order  as  to  the  restoration  of 
the  then  preeent  conditions  as  might  be 
thought  proper.  On  the  return  day  an  in- 
junction was  ordered  pendente  llta,  but  sub- 
ject to  the  xwwer  of  the  court  to  order  a  res- 
torati<m  of  the  conditions,  if  the  same  should 
be  thought  proper. 

Being  thus  freed  from  interference  by  the 
defendants,  the  complainants  proceeded  to 
finish  the  Y  or  branch  In  question  and  to  coH; 
nect  its  tracks  with  the  tracks  of  the  Public 
Service  Railway  Oompauy,  tbuA  making  a 
continuous  line  of  track  ever  which  can 
might  be  run  from  the  line  of  the  oomplala- 
ants  and  to  and  upon  the  line  of  the  street 
railway  company;  and  on  the  8d  or  4Ui 
day  of  July,  1014,  the  complainants  began 
the  operation  of  a  line  of  cars  from  New- 
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«rk  to  the  point  of  JdnCtlon  between  the 
trads  at  the  railroad  companies  v^lth  those 
<rf  tlie  railway  company,  and  thence  to  Perth 
Amboy,  making  a  continuous  line  from  New- 
jtrk  to  Perth  Amboy.  Advertisementa  were 
placed  In  the  cars  of  the  c(»nplainant  com- 
panies calling  attention  to  the  fact  that 
through  cars  were  being  run  and  operated 
OTer  the  lines  of  these  companies  to  and 
from  the  city  of  Perth  Amboy.  The  passen- 
gers were  not  required  to  cbange  cars  at  any 
point  on  the  Journey,  and  the  cars  were 
under  the  control  of  the  same  conductor  and 
motorman  throughout  the  whole  Journey; 
there  being  no  break  whatever  at  the  pobat 
or  place  now  in  dispute. 

[1,2]  The  principal  objection  which  is  urg- 
ed by  the  defendants  to  the  constructioa  In 
question  is,  as  they  allege,  that  there  is  no 
law  in  this  state  which,  permits  cars  operat- 
ed by  the  railroad  company  formed  under 
the  act  of  1903  to  be  operated  over  the  Une 
of  a  street  railway  company  organized  under 
the  act  of  1895  and  its  supplements.  And 
It  will  be  observed  that  this  is  exactly  what 
is  being  done  by  the  complainants  in  this 
case.  They  are  operating  their  cars  from 
Newark  to  Perth  Amboy  over  thefr  own  Une 
to  the  point  of  Junction  with  the  street  rail- 
way company,  and  thence  to  Perth  Amboy 
over  the  line  of  the  street  railway  company, 
with  nothing  to  indicate  that  there  is  any 
separation  or  division  between  the  lines  of 
the  two  companies. 

A  similar  situation  is  found  in  the  case  of 
State  V.  Atlantic  City  &  Shore  Railroad  Co, 
77  N.  J.  Law,  465,  72  AtL  111.  There  a  rail- 
road company  organized  under  the  act  of 
1903  constructed  its  line  so  that  it  ran 
tlirough  Adriatic  avenue.  The  Central  Pas- 
senger Bailroad  Company,  a  street  railway 
eorporation,  constructed  its  line  in  such  man- 
ner as  that  its  tracks  met  and  were  connect- 
ed with  the  street  railway  line  in  Adriatic 
avenue,  and  there  was  a  further  connection 
with  the  West  Jersey  &  Seashore  Bailroad 
Company.  The  Shore  Company,  so  called,  ac- 
quired all  the  bonds  and  stock  (except  qual- 
ifying shares)  of  the  Central  Passenger  Ball- 
road  Company,  thus  obtaining  absolute  con- 
trol of  the  line  of  that  company.  It  then 
proceeded  to  operate  cars  over  the  two  lines, 
but  without  change  of  cars.  There  was, 
however,  a  fiction  that  at  the  point  of  Junc- 
tion the  cars  were  delivered  by  the  one  com- 
pany to  the  other.  The  Attorney  General, 
conceiving  that  this  mode  of  operation  of 
cars  iQKin  the  lines  of  these  two  companies 
in  the  manner  at)ove  stated  was  a  usurpa- 
tion of  franchises,  filed  an  infonnatlon  in 
the  natore  of  a  quo  warranto,  and  the  ques- 
tion of  law  azlaing  in  the  case  was  presented 
on  a  demurrer  to  a  plea  to  the  information. 
Wifhont  folng  into  the  argument  of  Chan- 
cellor Pitney,  who  wrote  the  opinion,  it  may 
be  sufBdent  to  say  that  it  was  held  that  the 


exercise  by  the  Shore  OotnpiBny  of  the  con- 
trol that  resulted  from  its  ownership  of  the 
stock  and  bonds  of  the  Central  Company,  in- 
cluding the  operation  of  Its  cars  dver  the 
Central  Une  and  the  agreement  that  was 
made  for  the  continuance  ef  such  operation, 
constituted  a  usurpation  of  franchises  by  the 
Shore  Company.  In  my  opinion,  this  case  is 
express  authority  for  the  position  taken  by 
the  township  as  to  the  fundamental  right  of 
the  complainants  to  operate  their  cars  over 
the  street  raUway  Unes,  and  I  take  It  to  have 
been  decided  tliat,  even  though  the  incor- 
poration papers  of  the  complainants  may 
have  13acluded  such  a  right,  such  inclusion 
would  confer  no  title  upon  them  to  operate 
their  cars  In  that  way,  and  that  such  opera- 
tion would  be  a  usurpation  of  franchises.  It 
this  position  Is  correct,  then  the  construction 
of  the  branch  or  T  in  question  is  wholly  un- 
authorized by  any  law  of  this  state,  and  the 
presence  of  its  tracks  and  switches  and  other 
constructions  in  the  street,  being  unauthor- 
ized by  law,  constitutes  a  pubUc  nuisance 
which  may  be  abated  by  the  township  by  any 
lawful  means.  The  authorities  for  the  inter- 
ference by  the  township  committee  to  pre- 
serve and  protect  the  highways  under  their 
control  are  found  in  Hudson  County  v.  Cen- 
tral Bailroad,  68  N.  J.  Eq.  507,  59  AtL  803. 

The  result  is  that  the  biU  must  be  dismiss- 
ed and  the  complainants  be  directed  to  tear 
up  the  traclcs  and  switches  laid  by  them  at 
the  point  in  question  so  that  the  conditions 
which  existed  at  the  time  of  the  filing  of  the 
biU  may  be  restored. 

The  foregoing  view  of  the  case  makes  it 
unnecessary  to  discuss  the  other  point  Bub« 
mitted  by  the  defendant 


CLASS  et  aL  v.  STBACK.     (No.  358.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  24, 
1916.) 

1.  DowBB  €=33— Inchoatx  Ri«hi— Dbstbtjo- 

TION  BT  STAIXJIK— "KSTATBS  OB.lNTEBGerrS" 

— "Inchoate  Bight  of  Dowkb"— "Vested." 
P.  h.  1915,  p.  61,  approved  March  3,  1915, 
taking  effect  July  4tn  of  that  year,  section  T, 
providing  that  the  estates  and  interests  of  dower 
and  the  rights  of  dower  and-  cutesy  are  abolish- 
ed, but  that  nothing  in  the  act  shall  affect  any 
of  such  estates  or  interests  wliich  may  have  be- 
come vested,  was  intended  to  exempt  from  the 
operation  of  the  act  all  dower  rights  or  interests 
which  existed  prior  to  the  time  of  its  taking 
effect,  whether  such  dower  rights  or  Interests 
were  inchoate  or  consummate,  since  "estates  or 
interests,"  when  used  as  descriptive  of  dower 
rights,  clearly  comprehend  an  inchoate  right  o£ 
dower,  while  the  "mchoate  right  of  dower,"  be- 
ing a  present  and  fixed  interest  in  land  of- as- 
certainable money  valtN  which  .accrues  to  a 
wife  the  moment  her  husband  becomes  seised  of 
an  estate  of  inheritance  in  land,  is  "vested" 
within  the  statute,  since  the  word  does  not  ex- 
clude defeasible  estates,  being  use'd  to  denote 
the  qnality  of  a  present- estate,  though  defealii- 
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ble,  as  distinguiBhed  from  that  the  very  exist- 
ence of  which  is  contingent, 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  a  6,  7,  93 ;   Dec.  Dig.  «=>3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estate:  Interest; 
Inchoate  Bight  of  Dower ;   Vested  Estates.] 

2.  EQniTT  «=966  —  Oix^N  Hands  —  Faux 

Atesments. 

Where  the  bill  of  mortgagees,  who  had  fore- 
closed, to  qniet  titie  against  the  wife  of  the 
mortgagor,  alleged  as  a  fact  that  the  decree  in 
the  foreclosure  suit  cutting  oS  her  rights  was  er- 
roneous by  reason  of  the  mortgagees'  own  false 
averments  in  the  bill  in  the  foreclosure  suit  as 
to  ttte  wife's  marriage  being  subsequent  to  the 
execution  of  the  mortgage,  of  which  she  had  no 
adequate  notice  by  reason  of  a  subpoena,  ticket 
served  on  her,  the  mortgagees  could  have  no 
equitable  relief,  by  reason  of  the  decree  in  the 
foreclosure  suit,  under  the  averments  of  their 
bill  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  iS  186-187;    Dec.  Dig.  «=>65.] 

Bill  to  quiet  title  between  Charles  Class 
and  another  and  Helena  Q.  Strack.  On  mo- 
tion to  test  the  sufflcleney  of  the  bill.  De- 
cree dismissing  the  bill. 

The  right  asserted  by  complainants  bere- 
In  is  primarily  based  on  the  provisions  of 
an  act  of  our  Legislature  which  was  approv- 
ed March  3,  1915,  and  which  took  effect  July 
4,  1915  (P.  li.  1915,  p.  61),  which  act,  among 
other  things,  abolishes  the  estates  of  dower 
and  curtesy,  respectively,  and  substitutes 
therefor  life  estates  In  one-third  of  the  real 
estate  of  which  a  husband  or  wife  should 
die  seised  without  devising  the  same. 

The  bill  asserts  that  complainants'  pos- 
session and  title  to  the  premises  In  ques- 
tion were  acquired  May  14,  1915,  under  a  de- 
cree of  sale  made  in  the  foreclosure  of  a 
mortgage,  which  mortgage  was  executed  by 
the  husband  of  defendant  on  land  of  which 
be  was  then  seised  of  an  estate  of  inherit- 
ance; at  the  time  of  the  execution  of  the 
mortgage  defendant  was  the  wife  of  the 
mortgagor,  but  did  not  Join  in  Its  execution ; 
the  husband  (mortgagor)  is  stUl  alive;  and 
defendant,  as  bis  wife,  now  claims  an  in- 
choate right  of  dower  in  the  land.  A  decree 
is  sought  quieting  complainants'  title  as 
against  the  claim  of  defendant  The  bill  also 
asserts  that  defendant's  claim  of  an  incho- 
ate right  of  dower  is  barred  by  tbe  fore- 
closure decree. 

Defendant  has  moved  to  strike  out  tbe 
bill  ui)on  tbe  grounds:  First,  that  the  act 
of  March  3,  1915,  did  not  by  Its  terms  in- 
clude a  ri^t  of  dower,  either  inchoate  or 
consummate,  which  existed  at  tbe  time  tbe 
act  took  effect;  second,  that  the  act  is  un- 
constitutional ;  third,  that  the  bill  is  without 
equity. 

H.  H.  Voorhees,  of  Camden,  for  complain- 
ants. Jos.  B.  l^ler,  of  Camden,  for  defend- 
ant 

LEAMING,  V.  C.  (after  stating  the  facts 
as  above).    [1]  The   averments  of  tbe  bill 


fully  disclose  that  prior  to  tbe  time  vhen  the 
act  of  March  S,  1915,  took  effect,  defendant 
enjoyed  an  inchoate  right  of  dower  In  tbe 
premises  in  qnestion;  she  necessarily  enjoys 
that  right  at  this  time  if  the  act  exempts 
from  its  operation  inchoate  rights  of  dower 
which  existed  as  sucb  when  the  act  took  ef- 
fect 

The  seventb  section  of  the  act  provides  as 
follows: 

"The  estates  and  interests  of  dower,  and  right 
of  dower  and  curtesy  be  and  tbe  same  are  abol- 
ished hereby ;  provided,  however,  that  nothing 
in  this  act  shall  affect  any  of  such  estates  or 
interests  which  may  have  become  vested  hereto- 
fore." 

I  am  satisfied  that  by  the  proviso  above 
quoted  the  Legislature  Intended  to  exempt 
from  the  operation  of  the  act  all  dower 
rights  or  interests  which  existed  prior  to  tbe 
time  the  act  took  effect  whether  sudi  dower 
rights  or  Interests  were  either  indicate  or 
consummate 

Had  tbe  proviso  by  its  terms  Included 
only  estates  wbldi  had  become  vested.  It 
could  appropriately  be  doubted  whether  an 
Inchoate  right  of  dower  could  be  regarded  as 
within  its  |Contemplatlon,  as  dower  inchoate 
may  be  properly  classified  as  an  Interest 
which  is  less  than  an  estate  in  land;  but 
the  language  "estates  or  Interests,"  when 
used  as  descriptive  of  dower  rights,  clearly; 
comprehends  an  inchoate  right  of  dower  un- 
less a  contrary  Intent  in  some  way  is  made 
apparent  Anderson's  Law  Dictionary,  cit- 
ing Abbott's  Law  Dictionary,  in  defining  tbe 
word  "interest"  says: 

"The  chief  use  of  the  word  is  to  distinguish 
some  right  which  cannot  or  need  not  be  defined 
with  precision.  In  some  connections  it  includes 
title;  in  others  advantages  less  than  title. 
Sometimes  it  is  added  to  words  of  a  more  def- 
inite meaning  by  way  of  precaution  that  no 
conceivable  claim  shall  be  omitted;  sometimes 
it  signifies  an  undefined  share." 

But  It  is  urged  that  tbe  qualifying  word 
"vested"  is  operative  to  exclude  an  Inchoate 
Tigbt  of  dower  ttam  tbe  operatltm  of  tbe 
proviso.  I  am  unable  to  attribute  that 
force  to  the  word  in  the  manner  and  connec- 
tloa  in  which  It  is  used  in  tbe  proviso  here 
in  queBti<»i. 

In  some  jurisdictions  an  tncboate  rlgbt  of 
dower  Is  regarded  as  a  mere  possibility  of 
future  interest  which  is  without  present  as- 
certainable value.  But  in  this  state  the  In- 
choate right  bas  long  been  recognized  by  oar 
courts  as  a  present  and  fixed  interest  In 
land  of  substantial  and  ascertainable  money 
value,  and  the  legislation  here  in  questl<xi 
mast  accordingly,  be  understood  in  the  light 
of  that  recognized  quality  of  the  Interest. 
Begardlng  the  legislative  conception  of  tlie 
inchoate  right  as  a  present  and  fixed  inter- 
est in  land  of  ascertainable  money  value 
which  accrues  to  a  wife  the  moment  her  hus- 
band becomes  seised  of  an  estate  of  Inher- 
itance in  land,  the  exclusion  by  tbe  terms  of 
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the  act  of  dower  "estates  or  Interests"  which 
have  become  "vested"  before  the  act  takes 
effect  can  only  be  properly  understood  as 
Inclocllng  the  Inchoate  right  here  In  ques- 
tion. The  word  "'vested,"  even  when  ns^ 
as  deBcriptlve  of  recognized  legal  estates, 
does  not  exclnde  defeasible  estates.  It  Is 
used  to  denote  the  quality  of  a  present  es- 
tate, even  though  defeasible,  as  distinguished 
from  that  the  very  existence  of  which  Is  con- 
tingent A  devise  of  land  Is  vested  when 
the  devisee  Is  existing  and  known  and  would 
t>e  Immediately  entitled  to  possession  or  en- 
joyment were  the  precedent  estate  to  ter- 
minate, although  It  Is  possible  that  before 
the  time  comes  to  receive  It  another  person 
may  come  Into  being  who  will  take  In  pref- 
erence to  the  devisee.  In  a  like  sense  may 
an  Inchoate  right  of  dower  which  is  recog- 
nized by  the  laws  of  the  state  as  a  present 
interest  In  land  of  substantial  and  ascertain- 
able value  be  regarded  as  a  vested  Interest, 
notwithstanding  the  circumstance  that  it 
has  not  ripened  into  a  consummate  fre^old 
estate  and  Is  also  subject  to  being  divested 
by  death  of  the  wife  in  the  lifetime  of  her 
husband. 

The  recognition  of  this  quality  of  an  In- 
choate right  of  dower  is  found  in  repeated 
decisions  at  the  courts  of  this  state.  In 
Wheeler  v.  Kirtiand,  27  N.  J.  iSq.  534,  our 
Court  of  Brrocs  and  Appeals  expressly  bases 
its  decision  upon  the  conclusion  that  Inchoate 
dower  is  a  present  valuable  interest  In  land, 
and  that  its  value  is  ascertainable  and  must 
be  paid  to  a  wife  out  of  the  money  awarded 
as  damages  to  the  land  in  proceedings  Insti- 
tuted by  a  municipality  for  the  condemnation 
of  the  land  for  public  use.  A  like  concep- 
tion of  Inchoate  dower  is  made  the  basis  of 
decision  in  Re  Alexander,  63  N.  J.  Eq.  99, 
30  AtL  81T,  in  which  case  it  is  declared  that 
the  Legislature  cannot  destr«^  the  inchoate 
Tight  of  dower  without  compoisation  to  the 
wife.  See,  also.  Brown  v.  Brown,  82  N.  J. 
Eq.  40,  88  AtL  186;  Lloyd  v.  Conover,  25  N. 
J.  Law,  47,  62,  in  which  case  Chief  Justice 
Green  characterlces  the  right  of  Inchoate 
dower  as  "vested";  Yreeland  v.  Jacobus,  19 
N.  J.  Eq.  231;  Conover  v.  Tlndall,  20  N.  J. 
Law,  613,  616;  Lounsbery  v.  Locander,  26 
N.  J.  Eq.  664,  667. 

This  view  renders  it  unnecessary  to  con- 
sider the  objection  that  the  title  to  the  act 
here  In  question  Is  inadequate  to  satisfy  the 
requirements  of  our  Constitution. 

[2]  The  bill  filed  herein  also  sets  forth  that 
at  the  time  the  mortgage  was  executed,  un- 
der decree  of  foreclosure  of  which  complain- 
ants herein  hold,  the  mortgagor  falsely  rep- 
resented to  complainants  herein,  who  were 
mortgagees,  that  he  was  a  widower,  and  at 
the  time  the  mortgage  was  foreclosed  the 
mortgagees,  complainants  herein,  believed 
that  defendant  herein  had  married  the  mort- 
gagor subsequent  to  the  execution   of  the! 


mortgage,  and  that  the  foreclosure  bill  ac- 
cordingly made  defendant  herein  a  party 
defendant,  and  averred  that  her  marriage 
was  subsequent  to  the  execution  of  the  mort- 
gage, and  that  the  subpoena  served  on  de- 
fendant herein  In  the  foreclosure  suit  was 
accompanied  by  a  ticket  which  Informed  her 
that  she  was  made  defendant  because  she 
was  the  wife  of  the  mortgagor,  the  owner  of 
the  mortgaged  premises,  and  by  reason  there- 
of claimed  a  right  of  dower;  and  that  she 
did  not  appear  or  defend  the  foreclosure. 
It  is,  accordingly,  now  urged  that  the  decree 
in  foreclosure  was  operative  to  bar  her 
rights.  It  thus  appears  by  the  present  bUl 
that  the  subpoena  ticket  which  was  served  on 
defendant  herein  in  the  foreclosure  suit  in- 
formed her  that  she  was  made  defendant  be- 
cause she  was  the  wife  of  the  mortgagor  and 
by  reason  thereof  claimed  a  right  of  dower 
In  the  mortgaged  premises.  The  present  bill 
also  asserts  as  a  fact  that  she  was  the  wife 
of  the  mortgagor  at  the  time  the  mortgage 
was  executed.  Complainants  thus  seek  to 
now  bar  defendant's  rights  by  reason  of  a 
foreclosure  decree  based  on  an  averment 
which  was  contained  In  their  foreclosure 
blU,  which  averment  they  now  assert  to  have 
been  false  in  fact,  and  of  which  averment 
the  subpoena  ticket  served  on  defendant  gave 
no  adequate  notice.  The  question  presently 
presented  does  not  therefore  Involve  a  con- 
sideration of  the  effect  of  that  decree  either 
standing  alone  or  In  connection  with  an  ap- 
plication by  defendant  for  relief  against  It, 
but,  on  the  contrary.  Involves  the  right  of 
complainants,  as  against  defendant,  to  the 
benefits  of  that  decree  in  this  suit  in  which 
their  own  bill  sets  forth  as  a  fact  that  the 
decree  was  erroneous  as  to  the  rights  of  de- 
fendant by  reason  of  their  own  false  aver- 
ments in  the  bill  un^r  which  the  decree  was 
entered.  It  is  entirely  clear  that  no  equi- 
table relief  can  be  extended  to  complainants 
by  reason  of  that  decree  under  the  aver- 
ments of  the  present  bill. 
I  will  advise  a  decree  dismissing  the  bilL 


WESCOTT,  Atty.  Gen.,  v.  SCULL  et  al. 

SAME  V.  MATHIAS  et  al. 

(Supreme  Court  of  New  Jersey.    June  14, 1916.) 

(Bvllabut  ly  th«  CowrtJ 
1.   MURIOIPAI,   CORPOBATIONS  9=3l^— INCOM- 

PATinui  Ofwcbs— Vaoancibs. 

The  office  of  member  of  the  board  of  chosen 
freeholders,  where  such  member  is  elected  in  a 
city,  the  common  council  of  which  have  power 
to  fill  vacancies  in  such  board,  and  that  of  a 
member  of  the  common  council  of  such  city  are 
incompatible  offices,  and  where  a  member  of 
such  council  is  elected  a  chosen  freeholder  of 
the  county  in  which  the  city  is  located,  and  he 
accepts  the  office,  such  action , creates  a  vacancy 
in  the  romraon  counnil. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporatious,  Cent.  Dig.  i  314;  Dec.  Dig.  #=» 
142.] 
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2.  MrwiciPAi,   G0BPOBA.TTONS    «=990  —  Pbo- 

OEEDZNOS    or    COUMOK    OOTJNCU/— QOOEtTM— 

"Tbansactinq  Business." 

The  election  by  a  common  council  of  a  per- 
son HB  a  member  of  that  body  is  "transacting 
business"  within  the  neanins  of  a  statute  which 
forbids  less  than  a  quorum  to  transact  business.' 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  201;  Dec.  Dig. 
<8=90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transacting  Business.] 

3.  M0NICIPAI,  COBPORATIONS  <S=390— COUMON 
CODNCIIi — QUOBUM — FnXINQ  OF  VACANCIES. 

Where  the_  statute  fiies  the  number  of  the 
common  council  at  seven,  the  attendance  of 
more  than  three  members  is  required  to  consti- 
tute a  quorum,  and  three  members  cannot  legal- 
ly fill  vacancies  in  the  council. 

£Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  201;  Deo.  Dig.  <&=> 
90.  J 

4.  Elections  ^=3159 — ^Necessity  of  Pbhiaby 
EiiECTioN— Ignorance. 

Where  a  vacancy  in  such  board  exists, 
which  the  electors  have  a  right  to  fill,  and  a  ma- 
jority of  the  voters  cast  ballots  in  favor  of  their 
choice,  such  election  is  not  void  because  no  one 
was  nominated  at  the  primaries  as  candidates 
for  the  oflice,  for  it  is  the  constitutional  right  of 
eyery  citizen  of  the  United  States  to. vote  for 
all  elective  officers,  and  they  cannot  be  deprived 
of  this  right  because  through  neglect  or  ignor- 
ance candidates  are  n«t  named  in  a  prescribed 
manner. 

[Ed.  Note.— For  -  other  cases,  see  Elections, 
Cent.  Dig.  {  124;  Dec.  Dig.  <S=159.] 

Informations,  In  the  nature  of  a  quo  war- 
ranto, by  John  W.  Wescott,  Attorney  Gen- 
eral, against  Martin  V.  B.  SculU  and  others 
and  against  Lewis  B.  Matblas  and  others. 
Judgments  for  relator  in  part. 

Argued  before  GTJMMEKE,  0.  J.,  and 
SWAYZE  and  BERGEN,  JJ. 

Cbarles  C.  Babcock  and  Clarence  L.  Cole, 
botb  of  Atlantic  City,  for  relators  in  first 
cause  and  for  respondents  In  second.  Albert 
C.  Abbott  and  Bourgeois  &  Coulomb,  all  of 
Atlantic  City,  for  relators  In  second  cause, 
and  for  respondents  in  first 


BERGEN,  J.  The  two  caases,  under  the 
respective  titles  above  set  out,  were  argued 
together  and  as  in  each  the  question  of  the 
right  of  certain  persons  to  exercise  the  of- 
fice of  member  of  the  common  council  of  the 
city  of  Somers  Point  Is  challenged,  the  rea- 
sons for  the  determination  of  botb  causes 
can  be  conveniently  and  sufficiently  express- 
ed in  one  opinion. 

There  are  two  bodies  claiming  to  be  the 
legally  constituted  common  council  of  the 
city  of  Somers  Point,  the  number  of  which  is 
fixed  by  law  at  seven.  In  the  first  cause,  the 
persons  acting  together  and  claiming  to  be 
the  legal  council  are  Martin  V.  B.  Scull, 
James  Cousart,  Charles  E.  Steelman,  Wilfred 
Bunting,  Jacob  Barrett,  and  Frederick  Gem- 
mi,  and  the  state,  on  the  relation  of  the  at- 
torney general,  filed  its  Infonuatton  in  the 
nature  of  a  quo  warranto  against  all  these 


peiisons  to  answer  by  what  warrant  they 
claim  to  hdlA  their  respective  offlcea  To 
this  the  respondents  filed  a  plea  setting  up: 
That  on  the  1st  day  of  September^  1914,  the 
common  council  of  said  city  was  composed 
of  Lewis  B.  Matblas,  whose  tezan  expired 
on  the  Ist  day  of  January,  1915;  John  W. 
Woodbum,  whose  term  expired  on  the  1st 
day  of  January,  1916 ;  Asa  Alonzo  Atkinson, 
whose  term  expired  on  the  1st  day  of  Jan- 
uary, 1915;  Thomas '  Birch,  whose  term  ex- 
pired on  the  Ist  day  of  January,  1917; 
John  H.  Pratt  whose  term  expired  on  Jan- 
uary 1,  1917;  Allen  TallotHn,  whose  term 
expired  on  January  1,  1916;  and  Martin 
v.  B.  Scull,  whose  term  expired  January 
1,  1915.  That  the  said  John  W.  Woodbam 
presented  his  resignation  to  the  mayor  of 
the  city  of  Somers  Point,  who  reported  the 
same  to  the  common  council,  and  that  it 
acted  on  said  resignation  at  said  meeting. 
That  subsequently,  and  at  meetings  held  on 
the  first  and  third  Saturdays  in  October  fol- 
lowing, the  same  being  regular  meetings  of 
the  council.  It  did  not  recognize  him  as  a 
member  of  the  council,  and  did  not  have  bis 
name  called  as  a  member  of  said  body.  That 
said  resignation  was  accepted  by  the  mayor 
of  the  city  to  whom  the  same  was  presented, 
and  the  acceptance  reported  to  the  common 
council  at  their  meeting  on  September  5, 
1914,  and  that  thereafter  the  said  John  W. 
Woodbum  did  not  act  as  a  member  of  said 
common  conncU. 

The  idea  also  avers  that  the  common  coon- 
cil  accepted  said  resignation  at  a  meeting 
held  on  November  7,  1914,  after  the  general 
election  in  1914,  and  charges  that  the  com- 
mon council  In  deferring  action  on  said  res- 
ignation did  not  act  in  good  faith,  but  for 
the  purpose  of  having  It  appear  that  there 
was  no  vacancy  in  said  common  council  un- 
til after  tbe  general  election  in  November, 
1914,  In  order  to  prevent  the  voters  from 
voting  for  a  councilman  to  fill  such  vacancy.; 
that  there  was  a  vacancy  on  the  5th  of  No- 
vember, 1914,  caused  by  the  resignation  of 
tbe  said  Woodbum,  and  that  the  executive 
committee  of  the  Republican  party  of  the 
city  selected,  as  a  candidate  for.  tbe  pfllce 
of  councilman  to  succeed  Woodbum,  Charles 
E.  Steelman,  and  that  at  the  general  elec- 
tion in  November,  1914,  the  said  Cbarles  B. 
Steelman  received  tbe  highest  number  of 
votes  and  was  duly  elected  to  the  position  of 
councilman  of  the  city  of  Somers  Polot,  In 
the  place  of  Woodbum. 

Tbe  plea  further  sets  out  that  the  said 
John  H.  Pratt,  on  the  19th  day  of  December, 
1914,  notified  the  common  council  that  he. 
had  removed  from  tbe  city  .of  Somers  Point, 
and  that  prior  to  that  time  he  'had  sent  his 
resignation  to  the  mayor  of  tbe  city  who  did 
not  report  the  same  to  the  common  council, 
b.ut  that  a  copy  of  said  resignation  was  de- 
livered to  the  council  by  Lewis  B.  Matblas,. 
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and  that  the  aiane  was  accepted;  that  the 
said  Mathlas  then  resigned,  bis  teem  ot  of- 
fice not  having  expired,  and  tbereupon  the 
conmon  coandl  elected  the  said  Mathlas  to 
fill  the  unexpired  term  of  Pratt 

[1-4]  The  plea  further  charges  that  at  the 
general  election  held  in  1914.  Martin  Y.  B. 
Scnil  was  re-elected  as  a  member  of  the  cmb- 
moa  cooncll;  that  James  B.  Cousart  was 
at  the  same  e/lection  elected  councilman  at 
large  to  succeed  Lewis  B.  MathlaSi  whose 
tern,  except  for  l>ls  resignation,  would  have 
expired  Jamuary  1,  1915 ;  that  at  the  general 
election  held  in  November,  1914,  there  were 
two  candidates  voted  for  to  succeed  Asa 
Aloozo  Atkinson,  whose  term  expired  Janu- 
ary 1,  1916,  and  that  said  election  resulted 
In  a  tie  vote  betwem  these  two  candidates  so 
that  neither  was  elected;  that  at  the  said 
election  Allen  Ofallman,  whose  term  would 
not  have  expired  until  January  t,  1916,  was 
elected  one  of  the  chosen  freeholders  of  the 
county  of  Atlantic,  from  -  the  first  ward  of 
the  dty  of  Somers  Point,  and  duly  qualified 
on  the  1st  day  of  January,  1915,  and  became 
and  is  acting  aff  a  member  of  the  board  of 
'Chosen  freeholders  of  said  county,  which  the 
piea  claims  is  an  office  Incompatiblle  with 
that  of  tlie  office  of  member  of  the  common 
conncU  of  the  dty,  and  that  the  said  Tall' 
man,  by  accepting  the  ofilce  of  choeen  free- 
holder, ceased  to  be  a  member  of  the  common 
conndl,  and  his  office  therein  became  vacant ; 
that  on  January  1,  1916,  an  organiiatioD 
meeting  of  the  common  coundl  was  held  at 
which  there  were  present  Martin  V.  B.  Scull, 
James  B.  Cousart,  and  Charles  E.  Steelman; 
that  Thomas  Birch,  whose  term  expired  Jan- 
uary 1, 1917,  was  not  present ;  that  the  three 
persons  present  at  that  meeting  elected  Wil- 
fred Banting  a  member  of  the  common  coun- 
cil to  fill  the  vacancy  resulting  from  the  tie 
vote  between  Jesse  P.  Atkinson  and  Asa  Alon- 
co  Atkinson ;  that  Jacob  Barrett  was  elected 
to  fill  the  vacancy  caused  by  the  removal  of 
John  H.  Pratt  from  the  dty,  and  that  Fred- 
erick W.  Gemml  was  elected  to  the  vacancy 
caused  by  the  election  of  Allen  Tallman  as 
a  member  of  the  board  of  chosen  freeholders 
of  the  county  of  Atlantic. 

To  this  plea  the  relator  Interposed  a  de- 
murrer, save  as  to  Scull  and  Cousart,  It  be- 
ing admitted  that  they  were  legal  members  of 
the  common  coundl,  the  grounds  of  the  de- 
murrer being:  (a)  That  the  charter  of  the 
city  requires  four  members  to  constitute  a 
quorum  to  transact  business;  (b)  the  elec- 
tion of  Stedman  was  illegal;  (c)  that  there 
was  no  lawful  power  in  Scull,  Cousart,  and 
Steelman  to  appoint  any  member  of  the  com- 
mon coandl.  The  relators  having  admitted 
that  Scnll  and  Cousart  were  legal  members 
of  the  c<Hnmon  council,  and,  assuming  that 
Steelman  was  properly  elected,  there  were 
hot  three  membws  present  When  they,  claim- 
ing to  be  the  common  oouncfl,  ondertook  to 
Meet  .or  appoiat  Bunting  Barrett,  and  Gem- 


mL  The  act  under  wbldi  the  dty  of  Somers 
Point  is  Incorporated  provides  that : 

"A  majority  of  the  whole  number  of  members 
of  a  common  council  ahnll  constitute  a  quorum 
for  the  transaction  of  business,  but  a  smaller 
number  may  adjourn  from  time  to  time." 

This  court,  at  the  February  term,  1915,'  In 
the  case  of  State  ex  rd.  Oscar  Doughty  v. 
James  B.  Scnll,  held,  that  the  filling  of  vacan- 
des  In  the  common  council  is  transacting 
business,  and  that  less  than  a  majority  does 
not  constitute  a  quorum  for  such  purpose, 
and  that  three  members  could  not  fill  vacan- 
cies In  the  common  council.  This  result  Is 
controlling  in  this  case,  and  therefore  the  de- 
murrer must  be  sustained  as  to  Wilfred 
Bunting,  Jacob  Barrett,  and  Frederick  Gem- 
ml, and  the  relator  have  judgmeat  of  ouster 
against  them. 

As  to  (Aarles  B.  Steelman  the  relator 
claims  that  he  was  not  elected,  although  vot' 
ed  for  by  a  plurality  of  the  electors  voting 
at  the  November  election,  1914,  because  there 
was  no  vacancy  to  be  filled  by  the  voters. 
The  statute  applicable  to  the  class  of  cities 
of  which  Somers  Point  is  one  provides  that:- 

"All  resigmatiotts  -shall  be  sent  to  the  mayor 
and  he  shall  report  the  seme  to  the  common 
council  at  its  next  meeting." 

In  the  present  case,  John  W.  Woodbum 
s«kt  his  resignation  to  the  mayor,  who  re- 
ported the  same  to  the  common  council  at 
its  next  meeting  thereafter.  It  does  not 
appear  by  the  plea  that  there  was  any  for- 
mal act  of  acceptance  of  Woodburn's  resigna- 
tion- by  the  common  council,  but  it  does 
avor  that  thereafter  the  coundl  did  not  rec- 
ognize him  as  (me  of  the  common  council, 
and  did  not  call  his  name  as  a  member  of 
the  body,  nor  did  he  thereafter  act  as  a  mem- 
ber thereof.  The  statute  does  not  require, 
in  express  terms,  that  the  common  council 
sliall  accept  the  resignation  of  one  of  Its  mem- 
ber&  All  It  requires  la,  that  the  reslgnan 
tlon  be  sent  to  the  mayor,  who  shall  repoiti 
It  to  the  common  council,  and  while  in.  the 
absence  of  any  statute,  the  right  of  accept- 
ing {he  resignation  -  of  an  officer  (Hdlnarlly 
passes  as  Inddental  to  the  power  of  appoint- 
ment to-  the  person  or  body  having  that  pow- 
er, or  to  the  body  of  which  he  is  a  member. 
It  may  be  debatable  whether,  when,  as  in 
this  case,  the  statute  provides  that  the  resig- 
nation shall  be  sent  to  the  maycH:  and  by 
him  reported  to  the  common  council,  and, 
the  common  coundl  having  recdved  the  re- 
port of  the  mayor  without  dissent,  the  stat- 
ute did  not  Intend  that  such  resignation 
should  become  effective  -upon  the  receipt  of 
the  report  from  the  mayor.  But  It  is  not 
necessary  to  dedde  this  question  In  order  to 
dispose  of  the  present  controversy,  for  it 
is  well  settled  that  a  resignation  may  be  ac- 
cepted by  implication,  as  where  the  body  to 
which  the  resignation  is  presented  appoints 
a  successor,  or  thereafter  treats  him  am  no 
longer  a  member,  without  expressly  accept- 
ing tlie  resignation.     Peoptoi  v.  Cerrique,  2 
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Hill  (N.  T.)  93,  and  oases  there  cited.  We 
think  that  In  this  case,  where  the  resigna- 
tion was  sent  to  the  officer  designated  by  the 
statute,  to  whom  It  may  be  sent,  and  by  him 
reported  to  the  common  council  as  required 
by  law,  and  the  council  in  its  subsequent 
proceedings  abandoned  the  calling  of  the 
name  of  a  member  who  had  done  all  he  could, 
or  la  required  to  do  to  resign,  and  no  longer 
treated  him  as  a  member  of  their  body,  they, 
by  implication,  accepted  his  resignation,  if, 
under  this  statute,  they  are  required  to  take 
any  action  beyond  receiving  the  report  of 
the  mayor,  and  we  are  of  opinion  that  a 
vacancy  existed  in  the  common  councU,  caus- 
ed by  the  resignation  of  John  W.  Woodbum 
on  September  6,  1914. 

The  relator,  however,  urges  that,  even  if 
a  vacancy  existed.  It  occurred  a  suffidoit 
time  prior  to  the  date  on  which  the  primary 
elections  were  held  In  September  of  that  year 
to  have  nominated  a  candidate  at  the  pri- 
mary election,  and  tliat  therefore  It  was  Il- 
legal to  print  the  name  of  Mr.  Steelman  on 
the  ballots  at  the  request  of  the  Bepubllcan 
executive  committee,  as  was  done  in  this  case, 
and  that  a  nomination  should  have  been  made 
in  the  manner  required  by  the  primary  law. 
On  the  other  hand,  the  respondents  insist 
that  no  such  period  remained  between  the 
date  of  the  resignation  and  the  hcflding  of 
the  primary  election,  in  which  case  It  was 
competent  for  the  committee  to  make  the 
nomination  and  have  the  name  printed  on 
the  official  ballot  We  do  not  consider  it 
necessary  to  pass  upon  this  question,  because 
whether  a  nomination  was  made  or  not,  the 
electors  had  a  right  to  vote  for  a  member 
of  the  common  council  to  flU  the  vacancy, 
and  It  is  of  no  consequence  whether  the  name 
was  printed  on  the  ballot  and  adopted  by 
them,  or  whether  they  wrote  the  name  of 
the  candidate  thereon,  as  they  would  clearly 
have  a  right  to  do,  otherwise  they  would 
be  deprived  of  the  constitutional  right  of 
every  citieen  of  the  United  States  to  vote 
for  all  elective  officers  as  provided  in  artl- 
(de  2,  paragraph  1,  of  the  Constitution  of 
this  state,  and  a  majority  having  voted  for 
Mr.  Steelman  to  fill  an  existing  vacancy,  he 
was  properly  elected  to  the  office  from  which 
this  information  seeks  to  oust  him,  and  there- 
fore, as  to  him,  the  demurrer  must  be  over^ 
ruled. 

In  the  second  case,  the  state,  on  the  Infor- 
mation of  the  attorney  general,  filed  its  In- 
formation in  the  nature  of  a  quo  warranto 
against  Lewis  B.  Mathlas,  Thomas  Birch, 
Jesse  P.  Atkinson,  Asa  Alonzo  Atkinson,  and 
Allen  Tallman,  requiring  them  to  show  by 
what  warrant  they  are  executing  the  <^ce 
of  members  of  the  common  council  of  the  city 
of  Soniera  Point.  To  this  Information  the 
respondents  filed  a  plea,  and  the  relator  de- 
murs. It  is  admitted  that  Thomas  Birch 
was  a  lawful  member  of  the  common  council, 
and  as  to  him  the  demurrer  will  be  overruled. 


As  to  Lewis  B.  Mathlas  tbe  Information 
avers,  and  his  answer  does  not  deny,  that 
he  was  a  member  of  the  common  council, 
his  term  expiring  January  1,  1915;  that  on 
the  19th  day  of  December,  1914,  he  resigned 
as  a  member  of  the  common  council,  which 
at  once  elected  or  appointed  him  to  fill  a 
vacancy  caused  by  the  resignation  of  John 
Pratt  whose  term  did  not  expire  until  the 
1st  day  of  January,  1916 ;  and  that  the  ^ect 
of  this  proceeding  was  to  continue  Mathlas 
in  office  until  the  1st  day  of  January,  1916. 
It  is  (Sily  necessary  to  consider  one  ques- 
tion in  relation  to  the  election  of  Mathlas. 
When  he  was  elected  he  was  a  member  of 
the  common  council,  except  as  his  memb»'- 
shlp  was  affected  by  his  resignation,  his  term 
not  expiring  until  the  1st  day  of  January 
following.  It  is  provided  by  a  statute  entitled 
"An  act  relating  to  elections  and  appoint- 
ments to  office  hereafter  to  be  made  by  any 
board  of  aldermen,  comnum  councU,  town- 
ship committee  or  other  municipal  board 
or  body"  (Comp.  Stat  p.  3478),  that  no  mem- 
ber of  any  board  of  aldermen,  or  common 
council,  "during  the  term  for  which  he  shall 
have  been  elected  said  member,  shall  be  eligi- 
ble for  election  or  appointment  to  any  office 
that  is  now  or  hereafter  may  be  by  law  re- 
quired to  be  filled  by  any  such  board,  council, 
committee  or  body  of  which  he  is  a  mem- 
ber." This  act  was  under  consideraticm  In 
Doyle  V.  Bayonne,  64  N.  J.  Law,  313,  23  AtL 
670,  and  Mr.  Justice  Beed,  speaidng  tor  this 
court,  said: 

"The  mischief  which  the  act  was  designed  to 
remedy  was  tbe  temptation  which  had  seduced 
members  of  municipal  political  corporations  to 
use  their  influence  and  votes  as  members  of 
such  bodies  to  advance  their  personal  interests." 

This  citation  is  particularly  applicable  to 
the  case  under  consideration,  where  a  mem- 
ber of  the  common  council  resigned  for  the 
apparent  purpose  of  having  his  term  extend- 
ed by  the  votes  of  his  fellow  members.  In 
addition  to  this,  this  court  held,  In  the  case 
of  State  ex  reL  Doughty  v.  Scull,  supra,  that 
the  statute  referred  to  applied  to  the  case 
of  Mathlas,  and  that  his  appointment  vras 
absolutely  void.  Therefore  the  demurrer  as 
to  Mathlas  will  be  sustained,  and  the  re- 
lator awarded  Judgment  of  ouster  against 
him. 

Hie  Information  further  avers,  and  the 
plea  does  not  deny  It,  that  Allen  Tallman, 
who  is  undertaking  to  exercise  the  office  of 
member  of  the  common  council,  was  a  lawful 
member,  whose  term  would  not  expire  un- 
til January  1,  1916,  but  that  he  was  at  the 
general  election  held  In  November,  1914,  elect- 
ed a  member  of  the  board  of  chosen  free- 
holders of  the  county  of  Atlantic,  from  the 
first  ward  of  the  city  of  Somers  Point,  and 
thereafter  accepted  said  office  and  Is  now  act^ 
Ing  as  a  member  of  said  board  of  chosen  free- 
holders, which  it  Is  claimed  Is  an  office  in- 
compatible with  that  of  a  member  of  tbe 
dty  council  of  the  dty  of  Someis  Point,  and 
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tbat  npon  accepting  the  office  of  chosen  £ree- 
lioMer,  hlB  office  as  a  member  of  the  city 
cotmcll  became  vacant 

Section  61  of  the  act  entitled  "An  act  to 
Incorporate  the  chosen  freeholders  In  the 
respective  connUea  of  the  state"  (Comp. 
Stat.  p.  480)  provides  that,  whenever  any 
vacancy  occurs  In  the  board  of  chosen  fiee- 
boldera  of  any  county  by  reason  of  death, 
resignation,  removal,  or  other  dlsquallfica- 
tl<»i  of  any  member.  It  shall  be  lawful  for 
the  governing  body  of  such  municipality  to 
fill  such  vacancy  until  the  next  general  elec- 
tion, so  that  if  a  vacancy  in  the  board  of 
chosen  freeholders  should  occur  in  any  other 
ward  of  the  city,  Mr.  Tallman  would,  as  a 
member  of  the  common  council,  i)articipate 
in  the  election  to  fill  a  vacancy  in  a  board  of 
which  he  is  also  a- member.  We  think  tbat  a 
chosen  freeholder  elected  in  a  city,  the  com- 
mon conncil  of  which  has  the  power  to  ap- 
point, under  certain  circumstances,  members 
of  the  board  of  chosen  freeholders,  and  who 
has  accepted  the  office,  holds  an  office  in- 
compatible with  that  of  a  member  of  the 
common  council  of  that  city,  and  that  there- 
fore when  Ifr.  Tallman  accepted  the  office  of 
chosen  freeholder  on  the  1st  day  of  January, 
1915,  he  ceased  to  be  a  member  of  the  com- 
mon conncil  of  the  dty  of  Bomers  Point, 
and  that  as  to  htm,  the  demurrer  should  be 
sustained  and  the  relator  have  Judgment  of 
ouster. 

As  to  Jesse  P.  Atkinson,  who  was  dected 
by  the  respondents  in  the  second  cause  to 
All  a  vacancy  which  they  deemed  existed,  be- 
cause of  the  alleged  Illegality  in  the  election 
of  Mr.  Steelman  to  succeed  John  W.  Wood- 
bum,  we  have  held  that  the  election  of  Mr. 
Steelman  was  legal,  and  therefore  there  was 
no  offloe  to  which  Jesse  P.  Atkinson  could  be 
elected,  and  as  to  him,  the  demurrer  is  sus- 
tained, and  the  relators  are  entitied  to  a 
Judgment  of  ouster. 

Asa  Alonzo  Atkinson,  another  of  the  re- 
spondents, was  elected  by  the  relators  Birch, 
Mathlas,  Tallman,  and  Jesse  P.  Atkinson  to 
fill  a  vacancy  caused  by  the  failure  of  the 
election  of  any  candidate  because  of  a  tie 
vote.  The  plea  shows  that  the  four  men 
last  named,  which  it  alleges  was  a  majority 
of  the  whole,  elected  Asa  Alonzo  Atkinson  to 
flu  such  vacancy;  but  as  neither  Mathlas, 
Tallman,  nor  Jesse  P.  Atkinson  were  legal 
members  of  the  board,  it  is  quite  (dear  that 
Birdi,  who  the  only  lawful  member,  did  not 
constitute  a  qnonun  for  the  transaction  of 
business,  and  therefore  the  relators  are  en- 
titied to  have  the  demurrer  sustained  and 
a  Judgment  of  ouster  against  him.  This  dis- 
poses of  all  the  questions  raised  in  both  cases, 
the  result  being  that  the  only  lawful  mem- 
bers of  the  comnum  council  of  the  dty  of 
Someta  Point  are  Thomas  Birdi,  Martin  V. 
B.  Scull,  James  Oousart,  and  Oharles  B. 
Steelman. 


Judgment  may  be  entered  in  each  of  the 
cases  in  accordance  with  the  views  above 
exiHressed,  but  without  costs,  as  the  relators 
in  each  case  have  prevailed  in  part. 


STATE  V.  CARTA. 

(Supreme  Court  of  Brrors  of  Connecticut.    Jan. 

13,  1016.) 

1.  Obhonai.  IiAW  «=98()5— Cor  DUOT  or  Tsial. 

It  is  not  error  for  the  court,  in  a  prosecu- 
tion for  assault  with  intent  to  kill,  to  accept  the 
verdict  of  the  Jury  after  discovery  of  a  news- 
paper in  the  jury  room  attacking  the  defendant's 
nationaUty  and  faith,  where  the  court  investi- 
gatod,  and  learned  that  the  paper  had  not  been 
seen  by  the  jury  and  the  defendant  had  not  been 
prejudiced  thereby. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2048-2068;  Dec.  Dig.  «=» 
855.] 

2.  Cbiicinal  Lia.w  «=327a— Abbaionmbnt  and 
Plea  —  Plea  of  Gdiltt  —  Whsn  Pebmis- 

STBLK. 

The  court  will  not  allow  the  defendant  to 
enter  plea  of  guilty  until  satisfied  that  it  is 
freely  made  and  that  he  understands  its  pur- 
port and  effiect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw.  Cent  Dig.  §§631,  632,  634;  Dec.  Dig. 
«=»273.] 

3.  Cbiuirai,  Law  4e92T4— ABRAiemcKNT  and 

PUSA— WlTHDttAWAI.  OF   PlJiA— WHEN   PbB- 
HISSIBUi. 

When  entered,  a  plea  of  guilty  cannot  be 
withdrawn  except  by  leave  of  court  within  whose 
discretion  in  the  aosence  of  statute  the  permis- 
sion to  withdraw  it  rests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  632,  633 ;  Dec.  Dig.  <g=»274.] 

4.  Cbiuinal  Law  <8=91144^Appeai.  and  Eb- 
BOB— Scope  of  Beview— Pbesumptions. 

On  appeal  from  a  conviction  of  a  misde- 
meanor, the  court  will  be  presumed  to  have  done 
its  duty  in  admitting  a  plea  of  guilty,  and  in 
considering  an  application  to  withdraw  the 
plea. 

[EH.  Note.— For  other  cases,  see  Orlitiinal 
Law,  Cent  Dig.  g§  273ft-2764,  2766-2771,  2774- 
2781,  2001.  3016-3087 ;   Dec  Dig.  c8=»1144.] 

5.  CsnaNAL  Law  9s>274— Abbaignmxnt  and 
Plea— WriHDBAWAi.  of  Pi.ea— Effect. 

Where  a  plea  of  guilty  is  withdrawn,  it  is 
no  longer  conclusive  upon  the  defendant,  but  he 
may  show  that  the  plea  was  mistakenly  entered 
in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  632,  633;  Dec.  Dig.  «=> 
274.] 

6.  Cbiminal  Law  <g=s>406— Abbaiqnmbnt  and 

PUBA — WlTHDBAWAL   OP  PLEA— EFFECT. 

Where  accused  entered  a  plea  of  guilty,  and 
thereafter  withdrew  it,  on  trial  for  the  offense 
the  ^lea  was  admissible  as  an  extrajudicial  con- 
fession, inconsistent  with  the  claim  of  innocence 
urged  on  the  subsequent  trial,  not  conclusive, 
but  requiring  further  proof  to  establish  the  cor- 
pus delicti  in  order  to  justify  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  785,  894-917.  920-927;  Dec. 
Dig.  <8=»406.] 

Wheeler  and  Roraback,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Middlesex 
County;  William  L.  Bennett,  Judge. 

Ignatto  Carta  was  convicted  of  assanlt 
with  Intent  to  kill,  and  he  appeals.    No  error. 
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Daniel  7.  Donahoe,  of  Mtddletown,  tor  ap- 
pellant. lYank  D.  Haines,  State's  Atty.,  and 
Ernest  A.  IngUs,  both  of  Mlddletown,  for  tbe 
State. 

THATER,  J.  [1]  After  the  verdict  In  this 
case  had  been  returned  by  the  Jury  and  ac- 
cepted by  the  court,  the  attorney  for  the  ac- 
cused presented  to  the  court  a  copy  of  a 
newspaper,  stating  that  It  had  been  found  in 
the  Jury  room,  and  that  he  wished  to  protest 
against  sentence  in  the  case  upon  the  ground 
that  the  newspaper  contained  an  attack  up- 
on Italians,  Irish,  and  OathoUcs.  Several 
reasons  of  appeal  are  based  upon  the  court's 
action  In  accepting  the  verdict  and  render- 
ing Judgment  In  the  case  after  attention  had 
thus  been  called  to  the  finding  of  this  news- 
paper In  the  Jury  room.  There  was  no  evi- 
dence that  any  of  the  Jurymen  had  seen  the 
newspaper,  and  upon  Inquiry  all  of  them  stat- 
ed that  they  had  not  sees  it  and  knew  noth- 
ing about  it  If,  as  thus  stated  by  them, 
they  had  not  seen  the  paper,  they  could  not 
have  been  prejudiced  or  Influenced  thereby 
against  tbe  accused,  and  he  was  not  harmed 
by  its  being  In  the  Jury  room.  The  court 
therefore  committed  no  error,  after  it  had 
satisfied  Itself  that  none  of  the  Jurors  had 
any  knowledge  of  the  contents  of  the  news- 
paper. In  proceeding  to  pass  sentence  upon 
the  accused  In  accordano»  with  the  verdict. 

The  findings  show  that  the  state  produced 
evidence  tending  to  prove  that  after  some 
Words  had  passed  between  the  accused  and 
the  Complainant,  Bartolotta,  the  former 
stabbed  the  latter  in  the  shoulder,  and  that 
the  latter  then  stabbed  the  accused,  and  then 
turned  and  went  away  from  him,  and  that 
the  accused  pursued  him  for  some  distance 
until  Bartolotta  fell,  when  the  accused  came 
up  to  him  and  stabbed  him  In  the  side  and 
back.  The  defendant  claimed  and  offered 
evidence  to  prove  that  he  pursued  Bartolotta 
through  excitement  for  a  few  steps,  when  the 
latter  turned,  as  the  defendant  thought,  to 
come  back  and  further  assault  him,  where- 
upon. In  self-protection,  be  ran  for  Bartolotta 
and  struck  him  as  he  fell,  and  the  blows  were 
struck  In  self-defense.  The  court  charged  the 
Jury  clearly  as  to  tbe  law  relating  to  self- 
defense  as  applicable  to  the  evidence  and 
claims  of  tbe  parties,  and  no  complaint  is 
made  as  to  the  charge  as  given. 

Error  is  assigned  upon  the  court's  refusal 
to  charge  certain  requests  which  were  filed 
by  the  defendant  So  far  as  these  requests 
contained  statements  of  law  applicable  to 
tbe  facts  in  evidence,  they  were  covered  by 
the  charge  as  given,  and  the  defendant  was 
not  harmed  by  tbe  court's  neglect  to  charge 
in  the  precise  language  of  the  requests. 
These  assignments  of  error  have  not  been 
much  pressed  upon  the  argument. 

[2]  The  ground  of  error  most  Insisted  up- 
on In  the  case  is  that  which  relates  to  tbe 
court's  action  in  permitting  the  state,  against 


the  deifendanf 8  objection,  to  prove  from  th» 
record  in  the  case  that  the  accused  had  prerl- 
ously  in  the  superior  court  Altered  a  plea  of 
guilty  to  the  same  information  upon  which 
he  was  being  tried,  but  had  withdrawn  that 
plea  by  leave  of  court  and  entered  a  plea  ot 
not  guilty.  The  defendant  objected  to  the 
admissimi  of  this  testimony  upon  the  groond 
that  it  was  not  proper  to  go  before  the  Jury, 
claiming  that  the  plea  of  guilty  had  been 
entered  by  reason  of  a  mlsunderstandin?  be* 
tween  his  attorney  and  the  state's  attorney, 
and  also  upon  tbe  ground  that  it  was  imma- 
terial to  the  issue  and  injurious  to  his  rights. 
The  objection  was  overruled,  and  the  evi- 
dence admitted. 

[S]  The  record  shows  that  the  case  was 
tried  to  the  Jury  at  the  same  term  to  which 
the  Information  was  brought  so  that  the 
leave  to  enter  the  plea  of  guilty  and  to  with- 
draw it  and  to  enter  the'  plea  of  not  guilty 
was  given  by  the  same  Judge  who  presided  at 
the  trial  of  the  case.  A  court  will  not  al- 
low a  party  to  enter  a  plea  of  guilty  until 
it  is  satisfied  that  it  is  freely  made  and  that 
the  party  matdng  It  understands  its  purport 
and  effect;  for  the  entry  of  such  a  plea  Is  a 
conviction  and  the  equivalent  of  a  finding  of 
guilty  by  a  Jury.  State  ▼.  Willis,  71  Conn. 
293,  308,  41  Atl.  820.  When  entered,  such  a 
plea  cannot  be  withdrawn  (In  the  absence  of 
a  statute  permitting  it),  except  by  leave  of 
court.  It  Is  within  the  court's  discretion  to 
permit  it  to  be  done. 

[4]  We  suppose  that  the  universal  practice 
in  this  state  has  been  for  the  court  to  exer- 
cise that  discretion  In -favor  of  the  accused 
and  to  permit  him  to  change  his  plea  aod 
have  a  Jury  decide  the  question  of  his  guilt 
It  does  not  appear  from  the  record  whether 
at  the  time  the  plea  was  withdrawn  any 
hearing  was  had  to  determine  whether  the 
plea  of  guilty  was  entered  by  reason  of  a 
misunderstanding  between  the  attorney  for 
the  defendant  and  the  state's  attorney.  If 
there  was  none  the  parties  to  the  misunder- 
standing were  oflBcers  ot  the  court  were  be- 
fore the  court  at  the  time  the  evidence  was 
objected  to,  and  it  must  be  presumed  that 
if  the  court  was  not  already  familiar  with 
the  circumstances  under  which  the  plea  was 
entered  and  leave  obtained  to  withdraw  It 
It  at  once  made  Itsdf  familiar  with  them 
and  ascertained  whether  the  plea  was,  in 
fact  entered  by  reason  of  any  mlsundei^ 
standing  which  In  any  way  affected  tbe  de- 
fendant's action  in  making  the  -  confession. 
The  court  will  be  presumed  to  have  done  its 
duty  In  the  first  Instance  and  to  have  satla- 
fled  Itself  that  the  plea  of  <»nfes8lon  was 
made  voluntarily  and  without  mistake  on  tbe 
part  of  the  accused  before  ordering  sudi  plea 
to  be  entered. 

[I]  The  fact  that  the  plea  was  acc«)te<l 
is  prima  fflde  proof  that  the  confession  was 
voluntary,  and,  as  before  stated.  If  not  with- 
drawn, is  conclusive  of  the  guilt  of  the  ao 
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cosed.  Where,  as  In  this  case,  fbe  plea  had 
been  withdrawn,  It  waa  not  conclusive,  and 
It  was  open  to  tite  accused  to  show,  If  he 
oould,  that  the  plea  was  mistakenly  entered. 

[I]  It  Is  apparent  from  the  record  that  the 
state  offered  the  proof  that  the  defendant  en- 
tered the  plea  of  guilty,  and  afterward  with- 
drew it  not  as  proof  of  a  Judicial  confession 
which  would  be  conduslTe  nimn  the  defend- 
ant, but  as  showing  conduct  on  the  part  of 
defendant  whicih  was  inconsistent  with  his 
dalm  of  innocence  before  the  Jury.  It  was 
manifestly  so  regarded  and  treated  by  the 
defendant's  attorney  and  by  the  court  The 
state  proved  not  only  the  fact  that  the  plea 
was  entered,  but  that  it  had  been  withdrawn, 
showing  that  the  proof  was  not  offered  as 
showing  the  conviction  of  the  accused  by  his 
own  plea;  and  the  objection  to  it  was  not 
that  a  Judicial  confession  so  given  In  the 
trial  court  was  not  admissible  under  any 
circumstances,  but  that  it  was  entered 
through  a  misunderstanding.  It  was  thus  by 
all  parties  treated  as  an  extrajudicial  con- 
fession or  admission.  Such  an  admission  or 
confession  is  not  condusive,  and,  unless  fur- 
ther proof  to  establish  the  orarpus  delicti  is 
offered,  Is  not  sufficient  to  Justify  a  convic- 
tion. State  V.  WllUs,  71  Oonn.  298,  808,  41 
Atl.  820.  It  appears  ttom  the  record  that 
such  further  proof  was  offered  by  the  state 
in  the  present  case.  When  the  fact  was  es- 
tablished that  the  admission  had  been  made 
by  the  accused,  the  admission  was  not  before 
the  Jury  as  testimony  by  the  accused  estab- 
lishing the  truth  of  all  or  any  of  the  alle- 
gations of  the  Information,  but  the  fact  that 
he  had  made  It,  had  pleaded  guilty,  was  be- 
fore them,  and  was  relevant,  as  being  incon- 
sistent with  his  claim  to  the  Jury  that  he 
stabbed  Bartolotta  In  self-defntse  and  was 
not  guilty. 

The  defendant  made  no  claim  in  the  su- 
perior court,  nor  on  his  appeal  here,  that  the 
fftct  that  a  plea  of  guilty  had  been  entered 
and  withdrawn  in  the  trial  court  could  not 
be  proved  in  any  case  against  the  accused. 
But  we  have  been  referred  to  some  authori- 
ties which  bold  that  a  plea  of  guilty  itliich 
the  court  refused  to  accept,  or  which  had 
bem  entered,  and  afterward  vrithdrawn,  and 
a  plea  of  not  guilty  entered.  Is  not  admissible 
against  the  accused.  In  People  v,  Kyan,  8S 
Cal  617,  23  Paa  121,  a  plea  of  guUty  was 
entered  and  afterward  withdrawn,  a  statute 
giving  the  accused  the  right  to  withdraw 
such  a  plea  before  sentence.  It  was  held 
error  for  the  trial  court  to  permit  a  plea  of 
guilty  to  be  given  In  evidence  upon  the  trial 
to  the  Jury  upon  the  plea  of  not  guilty  sub- 
sequently entered.  It  does  not  appear  in  the 
report  of  the  case  that  the  evidence  was  of- 
fered to  establish  a  Judicial  confession,  but 
it  appears  that  no  conviction  could  have  been 
obtained  without  It,  and  the  court  speaks  of 
it  as  a  confession.  In  State  v.  Meyers,  90 
Mo.  117,  12  &  W.  516,  the  court  had  refused 


to  accept  a  plea  of  guilty,  but  afterward  per- 
mitted the  state  to  prove  that  the  accused  at 
first  pleaded  guilty  to  the  charge  upon  whldi 
he  was  on  trial.  This  was  held  to  be  error, 
the  court  saying  that  the  trial  court  properly 
refused  to  accept  the  plea,  and  that  the  plea 
"should  never  have  been  heard  of  again." 
In  the  case  the  court  treats  the  plea  of  guil- 
ty; when  proved,  as  conclusive  evidence  of 
the  defendant's  guilt    He  says: 

"By  refnring  to  receive  the  plea  and  granting 
the  defendant  a  trial,  this  of  necessity  meant 
a  trial  with  the  issues  of  fact  to  be  determined 
by  a  jury,  and  not  to  be  determined  by  the  pre- 
vious plea  of  the  defendant  which  admitted  all 
that  the  state  desired  to  prove." 

The  court  thus  treats  the  evidence  as  re- 
ceived as  a  Judicial  c<mfesslon  of  the  accus- 
ed, and  so  condusive  upon  him.  Wharton, 
in  his  Criminal  Evidence  (10th  Ed.)  vol.  2, 
pp.  1826,  1327,  says  that  where  a  plea  of 
guilty  has  been  withdrawn,  it  is  not  binding 
upon  the  accused,  and  cannot  be  used  in  evi- 
dence against  him.  In  a  case  in  Kentucky 
(Commonwealth  r.  Ervlne,  8  Dana  [38  Ky.] 
80)  a  sentence  upon  a  plea  of  guilty  had  been 
reversed,  and  upon  a  trial  ttiereafter  had 
upon  a  plea  of  not  guilty  entered  without  Ob- 
jection by  the  commonwealth  the  former  plea 
of  guilty  was  Introduced  in  evidence,  and  it 
was  held  that  it  was  property  admitted,  but 
was  not  condusive  of  the  defendant's  guilt 
Where  an  accused  person  has  pleaded  guilty 
In  a  Justice  or  other  inferior  court  and  has 
taken  an  ai^eal  or  been  bound  over  to  a 
higher  court,  he  is  there  always  permitted 
to  plead  anew,  and  it  has  always  been  the 
rule  in  this  state  that  upon  the  trial  there 
the  fact  that  he  pleaded  guilty  in  the  Iow«r 
court  may  be  put  in  evidence  either  by  the 
record  or  by  testimony  of  witnesses  who 
were  present  and  heard  the  accused  when  he 
entered  the  plea.  This  Is  not  conclusive  up- 
on  the  accused,  and  Is  insuffldent  to  warrant 
a  conviction  without  other  evidence  to  prove 
the  corpus  delicti.  This  is  the  rule  In  a  ma'^ 
Jority  of  the  other  states,  although  some 
have  held  that  the  confession  in  the  lower 
court  is  a  Judicial  confession  and  sufficient 
without  Independent  evidence  of  the  corpus 
delicti  to  warrant  a  conviction.  It  would 
seem  that  the  same  prindple  which  admits 
the  admission  or  confession  of  the  accused  in 
the  lower  court  to  be  introduced  against  him 
In  the  upper  court  should  admit  with  the 
same  consequences,  his  confession  by  a  plea 
ot  guilty,  afterward  vrtthdrawn,  in  the  upper 
court  The  plea  of  guilty,  as  was  said  in 
State  T.  Willis,  71  Conn.  283,  41  Atl.  820,  "Is 
conviction"  until  the  plea  Is  withdrawn.  The 
withdrawal  of  the  plea  withdraws  the  evi- 
dence of  conviction,  but  it  does  not  withdraw 
the  fact  that  such  a  plea  was  entered.  It  Is 
as  competent  to  give  evidence  of  that  fact  as 
to  give  evidence  that  a-  similar  fitct  occurred 
In  the  Justice  or  maglstrate^i  court  Neither 
is  conclusive  upon  the  accused.  The  evi- 
dence in  each  oase  establishes  a  fact  whidt 
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is  Inconsistent  with  his  later  claim  before  tbe 
jnry  that  he  Is  innocent.  Had  the  accused  in 
the  present  case,  called  as  a  witness  in  his 
own  behaU,  testified  that,  being  stabbed  by 
Bartolotta,  he  pursued  him  in  the  heat  of 
passion  and  stabbed  him  intending  to  kill 
him,  and  later,  upon  leave  to  change  his  tes- 
timony, had  testified  that  he  only  pursued 
his  assailant  for  a  few  steps,  when  the  latter 
turned  upon  him,  and  he  killed  him  In  self- 
defense,  the  fact  that  he  first  gave  evidence 
corroborating  the  state's  claim  of  gnilt  would 
be  a  fair  matter  of  comment  for  the  state's 
attorney  in  his  argument  to  the  Jury  and  a 
proper  matter  for  the  Jury  to  consider  in  de- 
termining the  weight  to  be  given  to  the  de- 
fendant's claim.  For  the  same  reason  the  de- 
fendant's conduct  in  pleading  guilty  and  lat- 
er changing  his  plea  was  a  proper  matter  to 
be  brought  to  the  Jury's  attention  by  the  evi- 
dence objected  to.  We  do  not  understand 
that  the  cases  referred  to  and  a  few  others 
of  like  Import  which  may  be  found  are  In 
conflict  with  this  view.  They  seem  to  be  de- 
cided upon  tbe  view  that  the  evidence  was 
offered  and  received  as  evidence  of  a  Judicial 
confession  which  was  conclusive  of  the  de- 
fendant's guilt.  And  Wharton,  in  the  para- 
graph to  which  we  have  referred,  is  speaking 
of  Judicial  confessjons,  and  we  understand 
the  paragraph  to  go  no  further  than  to  say 
that,  when  such  confessions  by  plea  of  guilty 
have  been  withdrawn,  they  are  no  longer 
conclusive  against  the  accused,  and  cannot  be 
used  in  evidence  as  Judicial  confessions 
agftinst  blm.  However  that  may  be,  we  are 
of  the  opinion  that  the  fact  that  a  plea  of 
guilty  was  entered  and  afterward  withdrawn 
may  be  given  in  evidence  against  an  accused 
for  the  purposes  which  we  have  indicated, 
and  for  which  it  Is  manifest  sucb  fact  was 
offered  and  received  in  the  present  case. 

There  is  no  error. 

In  this  opinion  BEACH  and  OBEBNB,  JJ., 
concurred. 

WHBELEB,  J.  (dissenting).  Tbe  conclu- 
sion reached  by  tbe  majority  supporting  the 
ruling  of  tbe  trial  court  permitting  the  state, 
against  tbe  accused's  objection,  to  prove 
from  tbe  record  in  the  case  that  be  had 
previously  in  the  superior  court  entered  a 
plea  of  guilty  to  the  same  information  upon 
which  he  was  being  tried,  is,  in  my  opin- 
ion, unsound  In  principle,  unfair  in  its  treat- 
ment of  the  accused,  and  contrary  to  the 
law.  The  state,  as  we  understand  tbe  find- 
ing, in  tbe  presentation  of  Its  case  in  (diief, 
offered  in  evidence  the  record  of  the  su- 
perior court  showing  that  tbe  accused  had 
pleaded  guilty  to  tbe  same  information  on 
which  he  was  being  tried,  and  subsequently, 
by  leave  of  the  court,  withdrew  that  plea 
and  entered  a  plea  of  not  guilty.  To  this  of- 
fer tbe  accused  objected,  because:  (1)  Tbe 
former  plea  bad  been  entered  tbtougb  a  mis- 


understanding between  blm  and  the  state's  at- 
torney ;  and  (2)  It  was  immaterial  and  inju- 
rious to  his  rights.  Tbe  overruling  of  these 
objections  and  tbe  admission  of  this  offer  Is 
assigned  as  a  principal  reason  of  appeal. 

The  state  urges  in  its  brief  that  tbe  pre- 
vious plea  of  guilty  was  admissible  as  a  caa- 
fession  of  guilt;  that  such  a  plea  is  an  ad- 
mission that  the  accused  is  guilty  of  the 
crime  charged.  The  plea  of  guilty  Is  a  Judi- 
cial confession;  in  effect,  tt  is  convictlmi. 
The  court  Ediould  not  allow  an  accused  to 
enter  a  plea  of  guilty  until  satisfied  ttiat  tbe 
plea  is  made  freely,  and  with  understanding, 
and  without  misapprehension.  State  v.  Wil- 
lis, 71  Conn.  283,  308,  41  AtL  820. 

Bishop  says  (Bishop  New  Cr.  Proa  |  747) 
that  from  the  custom  of  tbe  court's  serving 
as  counsel  to  tbe  prisoner  originated  tbe 
practice,  of  universal  acceptance  to-day,  of 
permitting  priaoners,  not  as  of  right,  bat 
whenever  Justice  or  humanity  dlctatra,  to 
withdraw  any  plea  and  substttute  another. 
State  V.  Branner,  149  N.  O.  659,  561,  63  S.  B. 
169 ;  note  8  Am.  &  Eng.  Ann.  Cas.  237.  Courts 
exercise  this  discretion  when  satisfied  that 
the  plea  was  not  entered  vcdnntarUy,  or  re- 
sulted from  ignorance,  inadvertence,  unfair- 
ness, or  deceit  State  t.  Maresca,  85  Conn. 
509,  83  Atl.  635;  Com.  v.  Orapo,  212  Mass. 
209,  210,  98  N.  D.  702;  Lowe  v.  Maryland, 
111  Md.  1,  73  AU.  637,  24  L.  R.  A.  (N.  S.)  438, 
18  Ann.  Cas.  744;  note  8  Am.  &  Eng.  Ann. 
Cas.  238.  They  refuse  to  ezerdBe  their  dis- 
cretion where  no  cause  is  shown  adequate 
for  its  exercise.  Com.  v.  Winton,  108  Mass. 
485;  CUrk  v.  State,  67  N.  J.  Law,  489,  31 
AtL  979;   note  8  Am.  &  Eng.  Ann.  Cas.  239. 

If  at  the  taking  of  the  plea  it  appears  to 
the  court  that  tbe  plea  of  guilty  was  being 
made  under  misapprehension  or  inadvertence, 
or  was  not  voluntary,  the  court  wUl  not 
permit  it  to  be  entered.  When  It  ascertains 
that  tbe  plea  has  been  so  entered,  it  will  ex- 
ercise Its  discretion  and  permit  its  withdraw- 
al. Why?  Obviously  because  there  was  no 
ground  originally  for  permitting  its  entry. 
Justice  compels  tbe  court  to  undo  what  had 
been  wrongly  done.  When  sucb  a  situation 
presents  itself,  and  the  court  refuses  to  ex- 
ercise its  discretion  and  permit  tbe  withdraw- 
al, its  action  on  appeal  will  be  reversed  as 
a  manifest  abuse  of  discretion.  State  v.  Ma- 
resca, 85  Conn.  609,  83  AU.  636.  Tbe  case 
after  tbe  withdrawal  and  the  plea  of  not 
guilty  has  been  entered  is  in  precisely  tbe 
same  condition  it  would  have  been  in  had  tbe 
plea  of  not  guilty  been  originally  entered. 
Tbe  plea  of  confession  has  disappeared  be- 
cause Justice  required  that  it  should  go,  and 
with  it  has  necessarily  gone  as  an  evidential 
factor,  every  fact  which  helped  to  make  that 
confession  admissible. 

The  state's  attorney  does  not  suggest  that 
the  fact  of  tbe  accused  having  made  this  plea 
is  admissible  apart  from  its  evidential  value 
in  proof  of  a  confession.    Tbe  (pinion  of  tbe 
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court  says  that  It  was  by  all  the  parties 
treated  as  an  extrajudicial  confession  or  ad- 
mission. We  do  not  so  understand  the  rec- 
ord, and  we  cannot  help  but  feel  that  such  a 
dalm  is  illogical  and  overlooks  the  basis  up- 
on which  all  such  evidence  is  admitted.  The 
statement  made  by  the  accused  in  open  court 
confesses  the  crime  and  proves  the  record. 
It  is  a  Judicial  confession,  because  made  be- 
fore the  court.  The  record  is  conclusive  evi- 
dence of  It  and  the  only  method  of  proving 
it,  and  hencQ  of  proving  what  the  accused 
did.  The  fact  that  a  plea  of  guilty  was  made 
in  court  Is  not  to  be  treated  as  an  admission. 
The  admission  relates  to  facts  that  do  not 
Involve  a  criminal  intent,  while  the  confes- 
sion la  an  acknowledgment  of  guilt  An  ad- 
mlsslcMi  Is  made  against  interest,  while  a 
confession  must  be  affirmatively  shown  to 
have  been  made  under  condltlcms  which 
would  not  Indnce  a  false  statement.  Whar- 
ton. Cr.  £v.  {  622a. 

Considerations  of  fairness  would  seem  to 
forbid  a  court  permitting  for  cause  a  plea  to 
be  withdrawn,  and  at  the  next  moment  al- 
lowing the  fact  of  the  plea  having  been  made, 
with  all  its  injurious  consequences,  to  l>e  ad- 
mitted in  evidence  as  an  admission  or  con- 
fession of  guilt  by  the  accused.  The  with- 
drawal Is  permitted  because  the  plea  was 
originally  Improperly  entered.  No  untoward 
judicial  effect  should  result  from  the  Judicial 
rectification  of  a  Judicial  wrong. 

The  majority  hold  that  the  fact  that  the 
f  rmer  plea  may  be  explained  will  be  a  snffl- 
<dent  protection  to  the  accused.  Sndi  a  rul- 
ing places  upon  him  a  burden  of  disproving 
a  fact  which  does  not  exist;  for  the  with- 
drawal eradicated  it  It  brings  him  before 
the  Jury  under  the  heavy  dond  of  suspicion 
created  by  hla  plea  of  guilty  when  he  is  en- 
titled to  come  before  the  Jury  with  the  pro- 
Bomptlon  of  innocence  shielding  him.  It 
makes  him  prove  again  that  his  plea  was 
wrongly  entered  when  that  fact  has  already 
been  Judidally  ascertained  and  settled  by  a 
court  of  competent  Jurisdiction  and  cannot 
be  (%)enfid  unless  a  higher  court  finds  an 
abuse  of  that  court's  discretion.  We  cannot 
find,  as  the  majority  do,  Justification  for  this 
ruling  in  the  practice  of  permitting  on  appeal 
from  a  lower  court  the  plea  of  guilty  to  be 
proved  In  a  higher  court  as  an  admission 
there  against  him.  What  the  accused  did  in 
sncb  a  case  in  the  trial  court  he  did  volun- 
tarily, so  far  as  that  record  shows.  What 
lie  then  did  on  the  appeal  he  did  voluntarily. 
At  no  stage  has  he  been  wronged  or  a  court 
been  asked  to  rectify  his  Inadvertent  action 
and  complied  with  his  request  At  no  point 
bas  the  plea  in  the  trial  court  been  with- 
drawn by  order  of  court  upon  a  finding  that 
it  had  been  wrongly  entered.  The  Instances 
where  this  Issue  has  been  decided  are  very 
infrequent,  although,  It  must  be  allowed,  the 
instances  where  evidence  of  this  character 
noit^t  have  been  presented  must  have  been 


many.  It  is  more  probable  that  either  pros- 
ecutors have  withheld  or  courts  have  exclud- 
ed such  offers  than  that  they  have  been  ad- 
mitted and  no  redress  been  sought.  When- 
ever the  courts  have  spoken,  or  authors  up- 
on legal  subjects  have  written,  so  far  as  we 
have  been  able  to  ascertain,  they  have  agreed 
in  condemning  the  admission  against  an  ac- 
cused of  his  withdrawn  plea  of  guilty. 
Wharton  on  Criminal  Evidence,  {  638,  says: 
"Where  a  plea  of  guilty  is  withdrawn  by  the 
perinission  or  the  court,  it  is  not  binding  as  a 
confession,  nor  can  it  be  used  as  evidence." 

2  Ebcy.  of  Pleading  and  Practice,  p.  229, 
says: 

"The  effect  of  withdrawing  a  plea  is  to  render 
it  functus  officio,  and  it  cannot  afterwards  be 
given  in  evidence  against  the  accnsed." 

In  8  Ruling  Cases,  {  83,  p.  115,  the  authors 
say: 

"It  is  hardly  necessary  to  state  that,  where  a 
plea  of  gnilty  has  been  withdrawn,  and  a  plea 
of  not  guilty  entered,  the  plea  of  gnilty  is  not 
admissible  in  evidence  against  the  accused." 

12  Cyc.  Pk  426,  saya: 

"A  voluntary  offer  by  the  accnsed  before  trial 
to  plead  guilty  on  terms  to  the  offense  chargied  is 
competent  as  his  admission,  but  a  withdrawn 
plea  of  gnilty  in  place  of  which  a  plea  of  not 
guilty  has  been  substituted  by  leave  of  the  court 
IS  not  competent  as  an  admission." 

Abbott's  Trial  Brief,  p.  314,  says: 

"A  plea  which  has  been  held  invalid,  and  su- 
perseded by  the  plea  on  which  the  accused  is 
tried,  cannot  be  read  in  evidence  against  him." 

In  People  v.  Ryan,  82  Cal.  617,  23  Pac.  121. 
the  accused  was  permitted  to  withdraw  his 
plea  of  guilty  and  substitute  a  plea  of  not 
guilty.  Their  Penal  Code  (section  1018) 
provided: 

"The  court  may  at  any  time  before  JudgmenlV 
upon  a  plea  of  guilty,  permit  it  to  be  withdrawn 
and  a  plea  of  not  guilty  substituted." 

This  statute,  at  most,  changes  the  common- 
law  rule  permitting  the  court  to  exercise  its 
discretion  upon  cause  shown  by  permitting 
the  substitution  as  of  right  It  does  not  af- 
fect the  point  we  are  discussing.  Of  this 
substitution  the  court  said: 

"The  rase  stands  thus:  Without  the  evidence 
of  a  withdrawn  plea  of  guilty,  for  wliich,  by 
authority  of  law  and  the  court,  a  plea  of  not 
guilty  was  'substituted,'  the  defendant  could  not 
have  been  legally  proven  or  found  guilty.  Can 
it  be  that  a  privilege  thus  conceded  to  a  defend- 
ant of  substituting  one  plea  for  another  is  to 
have  the  Inevitable  effect  of  defeating  the  whole 
object  of  the  'substituted'  plea?  We  do  not  think 
that  the  Legislature,  in  passing  the  law  under 
which  the  defendant  was  allowed  to  nullify  and 
render  functus  officio  his  plea  of  guilty  by  sub- 
stituting or  putting  in  place  of  it  a  plea  of  not 
guilty,  intended  to  say  that,  notwithstanding 
such  substitution,  and  doing  away  with  the  first 
plea,  it  may  be  given  in  evidence  and  sometimes 
serve  as  the  only  conclusive  proof  of  a  man's 
guilt  under  the  plea  of  not  gnilty." 

In  People  v.  Cignarale,  110  N.  T.  23,  17 
N.  B.  135,  a  plea  of  not  guilty  to  murder  in 
the  first  degree  was  entered.  Later  on  the 
defendant  was  permitted  to  withdraw  his 
plea  and  plead  guilty  to  murder  in  the 
second  degree,  wliich  plea  was  accepted  by 
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the  court  Sabaeqnently  tbe  court  permitted 
tbe  accused  to  withdraw  tbls  plea  and  sub- 
stitute one  of  not  guilty.  To  the  claim  of 
the  accused  that  the  acceptance  of  tbe  plea 
of  not  guilty  to  murder  In  the  second  degree 
waived  tbe  right  to  subsequently  claim  con- 
viction of  murder  In  the  first  d%ree  the 
court  said: 

"The  waiver  wrought  by  the  withdrawal  of  the 
plea  involved  the  waiver  of  all  which  depended 
on  the  plea,  and  this  included  a  waiver  of  the 
benefit  of  the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an  acquittal  of  the 
higher  crime." 

In  State  v.  Curtis,  28  N.  C.  247,  when  the 
plea  of  guilty  was  stricken  out.  It  was  held: 

"The  case  now  stands  as  if  no  trial  had  ever 
been  had." 

In  State  ▼.  Meyers,  99  Mo.  107, 119, 12  S.  W. 
616,  519,  the  accused  had  pleaded  guilty. to 
the  Indictment  when  read  to  him,  and  this 
plea  the  court  refused  to  accept.  Upon  the 
trial,  on  a  plea  of  not  guilty,  the  prosecu- 
tion was  permitted  to  prove  the  fact  that  the 
Indictment  had  been  read  to  the  accused  and 
that  he  had  pleaded  guilty  thereto.  The 
Court  held  that: 

"Such  testimony  should  not  have  been  admitted. 
•  *  *  By  refusing  to  receive  the  plea  and 
granting  the  defendant  a  trial,  that  of  necessity 
meant  a  trial  with  the  issues  of  fact  to  be  deter- 
mined *  *  *  by  the  previoQS  plea  of  the  de- 
fendant, which  admitted  all  that  the  state  de- 
sired to  prove.  In  short,  the  trial  court  could 
not  refuse  to  receive  the  defendant's  plea  of 
guilty  at  one  time,  and  then  use  it  against  him 
at  another." 

The  court  refused  to  accept  this  plea  for 
reasons  that  satisfied  Its  discretion. 

Tbe  court  in  the  case  at  bar  permitted  the 
plea  to  be  withdrawn  for  reasons  which  satis- 
fled  Its  discretion.  In  each  case  the  plea 
never  should  have  been  entered.  When  with- 
drawn there  was  no  plea.  Tbe  cases  then 
stood  practically  alike,  with  this  dUTerence: 
In  the  one  case  the  facts  surrounding  the 
plea  were  matter  of  record;  in  the  other 
dependent  on  oral  testimony. 

But  the  admissibility  of  the  facts  of  each 
plea  Is  governed  by  tbe  same  Identical  prin- 
ciples, and  tbe  ruling  of  the  Missouri  court 
seems  to  us  sound  in  law  and  wholesome  in 
practice.  Id.;  Com.  v.  Lannan,  95  Maea. 
(13  Allen)  S69. 

In  my  judgment,  the  ruling  was  erroneous 
and  material,  and  a  new  trial  should  be 
granted. 

In  this  opinion  ROUABACK,  J.,  concurred. 


BAILEY  V.  SAUNDERS. 

(Supreme  Court  of  Vermont     Chittenden. 
Jan.  18, 1916.) 

BXOKPTIONS,   BtLL  OF  «=359  — AlfENDHKirr  — 

Time  wtya  Amendment. 

Laws  1915,  No.  90,  !  12,  provides  that  ex- 
ceptions to  the  opinion  of  the  county  court  on  a 
question  of  law  arising  in  a  civil  cause  shall  be 
signed  by  the  presiding  judge  and  filed  with  the 


clerk  within  80  days  after  the  rising  of  tbe 
court,  provided  that  a  date  before  or  after  the 
expiration  of  such  30  days  may  be  fixed  by  tbe 
court,  and  that  if,  in  cases  where  the  court  bas 
not  otherwise  directed,  such  exceptions  are  not 
filed  within  80  da^s,  or  within  the  time  bo  fixed 
by  the  court,  the  derk  shall  erase  the  entry  of  ex- 
ceptions made  on  the  docket  and  issue  execution. 
Held,  that  this  relates  only  to  the  filing  of  an 
original  bill  of  exceptions,  and  not  to  an  amend- 
ment thereof,  and  where  a  bill  of  exceptions, 
though  a  skeleton  bill,  has  been  filed  within  the 
time  fixed  by  law,  the  amendment  thereof  is 
within  the  control  of  the  presiding  judge. 

[Ed.  Note. — For  other  cages,  see  Ehcceptions, 
Bill  of,  C;ent  Dig.  gi  106-111 ;  Dec.  Dis-  <8=» 
59.] 

Exceptions  from  Chittenden  County  Court 
Assumpsit  by  Guy  W.  Bailey  against  Frank 
Saunders.     Judgment  for  plaintiff,  and  de- 
fendant  brings   exceptions.     On  motion   to 
dismiss  tbe  exceptions.    Motion  overmled. 

Argued  before  MUNSON,  O.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Martin  &  Bnlley,  of  Essex  Junction,  for 
plaintiff.  Darling  &  Mower,  of  Burlingtcm, 
for  defendant. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss defendant's  exceptions.  The  case  was 
tried  by  agreement  before  a  superior  Judge 
in  vacation,  as  provided  in  No.  81,  Acts  of 
1910.  Judgment  for  plaintiff  was  entered 
August  28,  1916.  On  September  20,  1915,  tte 
judge  allowed  and  signed  defendant's  skele- 
ton bill  of  exceptions,  subject  to  amendment 
to  be  completed  within  20  days  thereafter, 
which  was  filed  September  21, 1015.  A  com- 
pleted bill  of  exceptions  not  having  been 
filed  within  the  time  limited,  on  October  11, 
1916,  and  from  time  to  time  tbereaft^,- the 
judge  extended  the  time  for  completing  the 
exceptions  until  December  1,  1916,  aa  wbi<4i 
day  tbe  amended  bill  was  filed. 

Plaintiff  claims  that  the  judge  bad  no  ao- 
thority  or  jurisdiction  to  make  an  order  ex- 
tending the  time  after  the  expiration  of  that 
fixed  In  the  original  order,  and  insists  that 
it  was  tbe  duty  of  the  derk,  by  virtue  of 
No.  90,  Acts  of  1916,  {  12,  to  erase  the  entry 
of  exceptions  when  tbe  time  fixed  in  the  Mil 
for  amending  the  exceptions  had  expired. 
But  this  statute  relates  to  tbe  filing  of  an 
original  bill  of  exceptions,  and  not  to  an 
amendment  thereof,  which  is  within  tbe  con- 
trol of  the  presiding  judge  where  a  bill  of 
exceptions,  though  a  skeleton  bill,  has  been 
filed  within  the  time  fixed  by  law. 

The  point  is  made  that  the  skdeton  bill 
did  not  contain  "any  point  or  particulars," 
and  therefor  should  be  dismissed.  Ilie  orig- 
inal bill  of  exceptions  is  not  before  us,  ud 
so  the  point  cannot  be  considered.  It  wUl 
be  observed  that  the  cases  dted  in  support 
of  the  iwsitlon  relate  to  exceptions  as  finally 
settled,  and  do  not  touch  the  question  raised 
by  tbe  motion. 

Motion  overruled. 
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ROGERS  T.  BIGELOW. 

(Supreme  Court  of  Vermont.    Orange.    Jan.  18, 
1916.) 

1.  EVIDKNCK  «s»472  —  CONCLUSIOM  OF  WlT- 

^E8»— Admissibility. 

In  trespass  for  assault  and  battery,  defend- 
ant, while  entitled  to  testify  that  at  the  time 
of  the  aasault  he  deemed  hia  acts  proper  by  way 
of  self-defense,  is  nut  entitled  to  give  his  opin- 
ion that  his  acts  were  necessary  in  self-defense. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  218ft-2195,  2248 ;  Dec.  Dig.  <S=» 
472.] 

a.  Appbal  and  Ebbob  «=»671— Recobd— Mat- 

TEB8  PBESENTEO  FOB  CONSIDEBATION. 

Where  the  purport  of  a  written  exhibit  waa 
detailed  in  the  exceptions,  which  referred  to  it 
by  number,  and  it  was  handed  up  to  the  Su- 
preme Court  in  argument,  it  may  be  considered 
by  that  tribnAaL 

lEd.  Xs'ote.— Foe  other  cases,  see  Appeal  tJoA 
Error,  Cent.  Dig.  ||  2867-2872;  Dec,  Dig.  *» 
671.] 

3.  Witnesses    ®=>40G— Impeachment. 

Where  a  servant  of  a  railroad  company  as- 
saulted plaintiff  when  she  attempted  to  prevent 
him  from  croasing  her  lands  to  reach  a  new  high- 
way laid  out  upon  her  property,  the  exclusion 
of  a  receipt  showing  payment  by  the  i-nilroiid 
company  of  damages  for  the  taking  of  the  lands 
for  the  highway  and  for  injuries  to  the  remain- 
der, offered  to  impeach  plaintiff,  was  properly 
excluded;  it  not  appearing  how  plaintiff's  tea- 
timony  would  be  affected  by  the  receipt. 

[Ed.  Note. — B^r  other  cases,  see  Witnesses, 
Cent.  Dig.  |g  1278-1279;    Dec.  Dig.  <g=>406.] 

4.  Railboads  «=»66— Highway  —  Riouts 
acquibed. 

A  voucher  showing  that  a  railroad  com- 
pany, which  laid  out  a  highway  over  plaintiff's 
land,  bad  paid  damages  for  the  taking  of  the 
Lind,  and  for  injury  to  the  remaining  land,  does 
not  of  itself  show  that  the  railroad  company's 
servants  were  entitled  to  cross  plaintiff's  other 
property  for  the  purpose  of  reaching  the  new 
highway. 

I  Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  I>ig.  Jg  146,  151 ;   Dec.  Dig.  <S=>66.] 

6.  Trial  ^=»252  —  Irstbuctions  —  Applica- 
bility TO  Evidence. 

Where  there  was '  no  evidence  of  circam- 
st.ince8  showing  necessity  for  the  servants  of  a 
railroad  company  to  cross  plaintiffs  land  to 
reach  a  highway  laid  "nt  thereon,  an  Instruc- 
tion that,  wlipre  such  access  i.s  necessary,  the 
law  gives  a  highway  of  neocsMlty,  is  properly 
refused,  as  inapplicable  to  tbt  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  500.  596-612 ;   Dec.  Dig.  «s>252.] 

(L  Appeal  and  Ebbob  «s»274— Pbbsentatior 
of  Gbounds  of  Review  in  Coubt  Below— 
ExcEPTioNH— Scope  of. 

In  trespass  for  assault  and  battery,  where 
plaintiff  testiiied  as  to  shame  and  mental  snf- 
lerins,  an  objection  to  the  evidence,  that  there 
was  no  allegation  of  shame  or  mental  suffering 
in  the  writ,  amounted  to  an  objection  that  such 
damages  must  be  specially  pleaded,  and  presents 
for  review  only  the  question  whether  such  alle- 
gation was  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C*nt.  Dig.  ii  1.-.01,  1592,  IffOS,  1006, 
]«07.  1624,  1631-1645;    Dec.  Dig.  €=»274.] 

7.  As-sArLT  AND  Batteby  €=»38— Actions— 
Damaoeh. 

In  actions  for  intentional  wrongs,  as  for 
SRMiult  and  battery,  damages  for  mental  suffer- 


ing accompanying  the  physical  injury  are  re- 
coverable. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  g  53 ;    Dec.  Dig.  <6=>38.] 

8.  Damages  «=>  149  — "Special  Damages"  — 
"Genkbal  Damaobs"  —Special  Pleading. 

Ajs  damages  are  general  if  they  result  from 
the  wrong  directly  and  proximately,  and  are  spe- 
cial only  if  unusual  or  extraordinary,  mental 
snffering  from  shame  and  humiliation,  experienc- 
ed by  a  woman  who  was  assaulted  in  the  pres- 
ence of  her  neighbors,  is  a  general  damage, 
which  could  have  been  foreseen,  and  so,  in  an 
action  for  the  assault,  may  be  recovered  without 
special  allegation. 

['Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  <S=3l49. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Damages; 
Special  Damages.] 

9.  Damages     €=3142  —  Pleadings  —  Special 
Allegation. 

It  is  necessary  to  plead  special  damages  to 
obtain  recovery. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  413 ;  Dec.  Dig.  <8=»142.] 

10.  Damages  ®=387— Punitive  Damages. 

Punitive  or  exemplary  damages,  which  were 
awarded  on  account  of  the  malice  or  wantonness 
of  the  act,  cannot  be  measured  by  precise  rules, 
but  are  awarded  in  the  discretion  of  the  jury. 

[Ed.  Note— For  other  cases,  see  Damages, 
Cent  Dig.  §|  188-192;    Dec.  Dig.  <8=»87.] 

11.  Assault  and  Batteby  *=»39— Actions— 
Btxdence. 

In  action  for  assault  and  battery  commit- 
ted on  plaintiff  when  defendant  desired  to  force 
his  way  across  plaintiff's  land,  evidence  that  he 
was  acting  under  an  honest,  but  mistaken,  belief 
that  he  had  a  right  to  cross  the  land,  while  not 
admissible  in  mitigation  of  bctual  damages,  may 
be  shown  on  the  issue  of  punitive  damages, 
which  are  awarded  in  the  discretion  of  the  jury 
for  wantonness  of  the  act 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  54;    Dec  Dig.  «=s>39,] 

12.  Appeal  and  Brbob  «=s>l078  —  Bbiefb — 
Waivsb  of  Erbobs. 

Exceptions  not  briefed  are  waived. 
[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error.  Cent  Dig.  H  4256-4261 ;   Dec.  Dig.  «=» 
1078.]' 

Exceptions  from  Orange  County  Court; 
Lelghton  P.  Slack,  Judge. 

Trespas.s  for  assanlt  and  battery  by  Flor- 
Ine  Ford  RogerH  against  John  W.  W.  Blgelow. 
There  was  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  excepted.  Afflnned,  plain- 
tiff having  entered  remittitur. 

Argued  before  MUXSON,  C.  J.,  and  WAT' 
SON,  HASELTON,  POWERS,  and  TAY- 
LOR,  JJ. 

William  Batclielder,  of  Woodstock,  and 
Frank  Plumley,  of  Northfleld,  for  plaintiff. 
March  M.  WMlson,  of  Randolph,  and  Stanley 
Wilson,  of  Chelsea,  for  defendant. 

TAYLOR,  J.  This  is  an  action  of  trespass 
for  assault  and  battery.  The  declaration  Is 
In  the  common  form,  with  allegations  of  ag- 
gravation : 

"And  then  and  there  with  great  force  and  vio- 
lence did  strike  the  said  plaintiff  with  a  certain 
horsewhip  •  *  *  and  •  •  •  lay  hold  oC 
pli^intiff  and  drag  her  about" 
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There  wag  tbe  general  allegation  of  dam- 
age, iDcludlng  that  "during  all  of  vhlcli  time 
tbe  said  plaintiff  was  under  great  pain  and 
suffering."  The  defendant  pleaded  the  gen- 
eral issue,  son  assault  demesne,  and  a  second 
special  plea,  In  which  he  alleged  that  he  was 
In  charge  of  a  construction  gang  on  a  high- 
way at  the  time  of  the  assault,  engaged  in 
his  lawful  pursuit,  and  that  whatever  acta 
he  did  were  done  lawfully  in  the  proper  pur- 
suit of  his  duties,  acting  under  orders  and 
authorization  of  the  Public  Service  Commis- 
sion of  the  state  of  Vermont,  and  for  the  pur- 
pose of  keeping  the  plaintiff  from  hindering 
the  workmen  under  his  supervision  in  per- 
forming their  work.  There  was  a  general 
verdict  for  the  plaintiff  for  $687.80,  and  a 
special  verdict  fixing  the  amount  Included 
therein  as  exemplary  damages  at  $175.  The 
case  is  here  on  defendant's  exceptions. 

[1]  Defendant  saved  several  exceptions  re- 
lating to  llabUlty.  (1)  He  testified  In  hla 
own  behalf  that  plaintiff  made  an  attack 
upon  him  striking  him  over  the  head  and 
scratching  his  face ;  that  in  order  to  defend 
himself  from  this  assault  he  held  the  plain- 
tiff's arms  and  did  certain  other  acta-  He 
was  then  asked: 

"Q.  Did  you  on  that  occasion  do  anything 
more  than  was  necessary  to  keep  her  from 
scratching  your  face?" 

It  was  objected  that  that  was  a  question 
for  the  Jury,  and  the  court  excluded  the  ques- 
tion, to  which  the  defendant  excepted.  De- 
fendant argues  that  it  was  admissible  for 
him  to  testify  that  what  be  did  was  done  un- 
der the  then  belief  that  It  was  necessary  for 
his  own  defense,  both  as  bearing  on  the 
question  of  self-defense  and  on  the  question 
of  exemplary  damages.  But  the  question  was 
not  thus  limited.  Whether  what  he  did  at 
the  time  reasonably  appeared  to  him  necea- 
saiy  to  repel  the  plaintiff's  assault  °  could 
have  been  shown  in  a  proper  way  on  the 
question  of  self-defeuse.  Foss  v.  Smith,  76 
Vt  U3,  56  AtL  U35.  But  the  quesUon  asked 
was  not,  as  claimed  by  defendant,  whether 
he  then  tliought  .what  he  did  was  necessary, 
but,  on  the  contrary,  whether  in  his  opinion 
it  was  In  fact  necessary.  This  was  not  prop- 
er, and  to  exclude  tbe  question  was  not  er- 
ror. 

[2]  Three  exceptions,  which  may  be  consid- 
ered together,  relate  to  the  exclusion  of  a 
receipt,  or  voucher,  for  money  paid  by  the 
Central  Vermont  Railway  ComjMiny  as  dam- 
ages for  land  taken  in  connection  with  the 
laying  of  the  new  road  upon  which  the 
defendant  was  working  at  the  time  of  the 
alleged  assault.  The  point  is  made  that  the 
so-called  voucher  is  not  referred  to  and  made 
a  part  of  the  bill  of  exceptions,  and  so  is 
not  before  us.  There  Is  no  special  reference 
to  the  exhibit  in  the  bill,  though  it  is  fre- 
quently referred  to  by  number.  It  was  hand- 
ed up  at  the  argument,  and  its  purport  is  de- 
tailed in  the  exceptions.    In  tbe  circumstanc- 


es, we  think  It  should  be  treated  as  In  tbe 
casa 

[3,  4]  The  controversy  leading  up  to  the  al- 
leged assault  arose  over  the  right  of  the  de- 
fendant and  his  help  to  cross,  for  their  con- 
venience in  the  work  of  constructing  the 
highway,  a  strip  of  land  owned  by  plaintiff 
and  her  husband  adjoining  the  highway. 
The  plaintiff  claimed  that  they  had  no  right 
to  cross  said  land ;  and  the  defendant  claim- 
ed that  he  and  his  help  had  the  right  as  be- 
ing reasonably  necessary  to  tbe  prosecution 
of  their  work,  and  further  that  the  damages 
which  had  been  paid  to  plaintiff  and  her  hus- 
band included  any  damage  occasioned  by  tbe 
crossing,  i-mintiff  admitted  that  she  en- 
deavored to  stop  the  men  in  charge  of  the 
defendant  from  crossing  tbe  land  in  qnestlon, 
and  the  right  to  cross  the  land  was  a  ma- 
terial issue  in  the  case.  The  receipt  was  sign- 
ed by  Omer  H.  Rogers,  for  himself  and  the 
plaintiff,  and  was  identified  by  him.  It 
was  also  further  identified  by  the  defend- 
ant, who  testified  about  obtaining  the  signa- 
ture and  paying  tie  money.  The  paper  ac- 
knowledges the  receipt  of  the  sum  named 
therein  paid  by  the  Central  Vermont  Rail- 
way Company — 

"in  full  satisfaction  for  all  damage  to  land  taken 
in  constructing  highway  at  Braintrec,  Vt,  and 
damage  to  land  adjoining  said  highway  and  for 
fencing  same." 

The  defendant  first  offered  the  receipt  dur- 
ing the  cross-examination  of  Omer  H.  Rog- 
ers, both  as  Impeaching  the  witness  and  as 
bearing  on  the  issue  whether  defendant  was 
properly  on  the  land  in  question,  and,  being 
excluded,  defendant  excepted.  It  was  again 
offered  during  the  direct  examination  of  the 
defendant,  in  connection  with  his  testimony: 
(1)  To  contradict  and  impeach  the  testimony 
of  plaintiff  In  her  direct  examination,  whlcb 
tended  to  show  that  defendant  had  no  right 
to  cross  the  land;  (2)  as  bearing  upon  de- 
fendant's good  faith  in  crossing  the  land,  and 
in  reduction  of  exemplary  damages;  (3)  as 
tending  to  show  that  be  was  lawfully  uiwn 
the  land.  The  offer  was  excluded,  and  de- 
fendant excepted.  Later  defendant  was  fur- 
ther Inquired  of  in  regard  to  the  receipt,  and 
testified  that  at  the  time  in  question  he  knew 
of  it  and  its  contents.  The  offer  of  the  pa- 
per was  again  renewed,  and  excluded,  and 
defendant  excepted. 

The  offer,  so  far  as  it  bore  upon  tbe  ques- 
tion of  damages,  will  be  considered  later. 
The  case  fails  to  show  that  the  receipt  was 
admissible  as  impeaching  evidence.  It  is 
not  made  to  appear  how  the  testimony  of  the 
witness  is  affected  by  the  contents  of  the  re- 
ceipt, in  tbe  absence  of  which  we  are  unable 
to  say  that  it  had  any  force  as  impeaching 
evidence.  Nor  Is  It  shown  that  It  was  admis- 
sible In  connection  with  defendant's  testi- 
mony as  to  his  right  to  cross  the  plaintiff's 
land.  '  It  does  not  have  that  effect  as  inde- 
pendent evidence,  assuming  that  Omer  H. 
had  authority  to  bind  tbe  plaintiff  by  giving 
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the  receipt.  It  Is  claimed  that  It  acknowl- 
edges the  receipt  of  damages  "to  the  land 
adjoining  said  highway,"  thereby  recognlsiing 
defendant's  right  to  use  said  land  as  he  was 
using  it.  But  the  receipt,  standing  alone, 
la  not  evidence  of  that  fact  The  language 
used  Imports  no  more  than  the  acknowledg- 
ment of  the  receipt  of  the  money  paid  as 
damage  for  the  land  taken  for  a  highway 
and  for  the  consequential  damage  to  the  ad- 
joining land.  To  make  It  admissible  In  con- 
nection with  defendant's  testimony,  more 
by  way  of  connection  than  appears  would 
bare  to  be  shown.  Standing  as  the  case 
leaves  it,  the  defendant  fails  to  show  that  It 
was  admissible  on  the  question  of  liability. 

[f]  Two  exceptions  to  the  refusal  of  the 
court  to  charge  as  requested  can.be  consider- 
ed together.    The  first  request  was : 

"That  if  it  was  reasonably  necessary,  in  or- 
der to  do  the  proper  and  necessary  work  on  the 
new  road,  when  the  trouble  occurred,  to  cross 
the  Rogers  land  to  reach  the  now  road,  then 
the  defendant  and  the  teams  under  his  charge 
liad  the  right  to  cross  said  land  for  aneh  pur- 
pose." 

The  second  request,  dependent  upon  the 
flrst,  was: 

"That  if  the  plaintiff  attempted  by  physical 
force  to  prevent  the  defendant  and  the  teams 
under  his  cliarge  from  so  crossing  such  lands, 
then  the  defendant  bad  the  right,  using  no  more 
force  than  was  reasonably  necessary  therefor,  to 
lead  Hanley's  team  across  the  land." 

To  the  refusal  of  the  court  so  to  charge  the 
defendant  severally  excepted.  Defendant's 
evidence  tended  to  show  that  the  plaintiff 
stopped  a  team  under  the  charge  of  the  de- 
fendant, and  that  it  was  while  the  defendant 
was  endeavoring  to  lead  the  horses  on  this 
team  across  the  land  in  question  that  the 
trouble  occurred. 

Defendant  claims  that  in  tixe  construction 
of  a  highway,  if  it  becomes  necessary  for  the 
proper  promotion  of  the  work  to  cross  adjoin- 
ing laud,  the  law  gives  a  right  of  necessity 
to  do  so,  leaving  the  damage  to  be  adjusted 
later.  Assuming,  without  deciding,  that  there 
is  any  sndti  rule  of  law  as  the  defendant 
claims,  he  has  faUed  to  make  error  api)ear. 
The  L'use  is  barren  of  a  showing  that  the  evi- 
dence warranted  any  such  instruction.  The 
total  absence  of  circumstances  showing  a 
necessity  for  crossing  the  plaintiff's  land 
without  permission  is  fatal  to  the  exception. 

The  exception  to  the  refusal  of  the  second 
Te<iuest  is  based  upoa  the  first  and  falls 
with  It 

[I]  A  more  difficult  question  relates  to  the 
matter  of  damages.  Plaintiff  was  permitted 
to  testify  under  exception  as  to  her  mental 
sDtroring,  shame,  and  hart  feelings.  The 
qnestlou  was  how  the  injury  and  affray  af- 
fected her  feelings,  and  whether  It  had  given 
her  any  cause  of  pain,  or  shame,  or  feeling 
<^  moktal  hurt    Her  answer  was : 

"I  was  ashamed ;  ashamed  that  anything  like 
utat  could  have  happened  from  one  of  my  ntigb- 
Borg.  *   •    •    My  feelings  were  hurt" 


In  answer  to  the  question  as  to  bow  long 
that  state  of  shame  and  hurt  feelings  con- 
tinued, she  replied: 

"To  the  present  day." 

Hie  only  ground  of  objection  stated  was 
that: 

"There  is  no  allegation  of  anything  of  that 
sort,  mental  suffering  or  shame,  in  the  writ." 

This  amounted  to  an  objection  that  dam- 
ages for  shame  and  mental  suffering  were 
not  recoverable,  not  being  specially  alleged. 
Having  thus  limited  the  objection,  the  only 
question  for  review  is  whether  such  an  al- 
legation is  necessary.  See  Luce  ▼.  Hassam, 
76  Vt  450,  453,  58  Atl.  725. 

[7]  It  is  very  generally  held  that  In  actions 
for  intentional  wrongs,  such  as  trespass  for 
assault  and  battery,  damages  are  recoverable 
for  mental  suffering  consisting  in  a  sense  of 
insult,  indignity,  humiliation,  or  injury  to 
the  feelings.  8  R.  O.  Ii.  621,  and  many  ca.ses 
cited.  This  rule  is  well  settled,  where  the 
evidence  shows  that  the  plaintiff  suffered 
physical  injury  as  a  result  of  the  same  wrong. 
2  R.  C.  L.  580,  and  cases  cited;  1  Sedg.  on 
Dam.  IS  431,  43f.  See  also  KUne  v.  Kline,  158 
ind.  602,  64  N.  E.  9,  58  L.  R.  A.  397 ;  Leavltt 
V.  Dow,  105  Me.  50,  72  Atl.  735,  134  Am.  St 
Rep.  534,  17  Ann.  Cas.  1072;  Carsten  v. 
Northern  Pacific  Railway  Company,  44  Minn. 
454,  47  N.  W.  49,  9  L.  R.  A.  688,  20  Am.  St 
Rep.  589;  Chicago  &  Alton  Railway  Com- 
pany v.  Flagg,  43  111.  364,  92  Am.  Dec.  133 : 
Moyer  v.  Gordon,  113  Ind.  282,  14  N.  E.  476; 
Meagher  v.  DrlscoU,  99  Mass.  281,  96  Am. 
Dec  759;  Smith  v.  Holcomb,  99  Mass.  552; 
Palmer  v.  Baum,  123  111.  App.  584;  Postal 
Telegraph  Company  v.  Terrell,  124  Ky.  822, 
100  S.  W.  292,  14  U  R.  A.  (N.  S.)  927 ;  John- 
son V.  Dalby,  136  Mo.  App.  534, 118  S.  W.  530 ; 
note  to  7  Am.  St  Rep.  534,  and  cases  cited. 
The  mental  suffering  must  be  real,  and  not 
merely  sentimental.  See  13  Cya  39,  137;  3 
Cyc.  1107. 

In  Massachusetts  such  damages  are  award- 
ed because  of  an  intention  to  cause  mental 
distress  or  hurt  feelings,  shown  or  reasonably 
to  be  Inferred.  Spade  v.  Ljnu  &  B.  R.  Co., 
168  Mass.  285,  47  N.  B.  88,  38  L.  R.  A.  612, 
00  Am.  St  Rep.  303.  It  was  .said  In  Kimball 
V.  Holmes,  60  N.  H.  103,  apijroved  in  Cooper 
V.  Hopkins,  70  N.  H.  271,  48  Atl.  100,  that: 

"The  material  damages  may  be  trivial,  and 
the  principal  injury  be  to  the  wouudod  feelings 
from  the  insult,  degradation,  and  other  aggra- 
vating circumstances  attending  the  act" 

In  Alexandei:  v.  Blodgett,  44  Vt  476,  which 
was  an  action  of  trespass  for  an  assault  with 
an  attempt  to  ravish.  It  was  held  that  plain- 
tiff could  recover  damages  for  the  indignity 
and  the  hurt  that  was  occasioned  to  her  feel- 
ings. To  the  same  effect  are  Goodell  v.  Tow- 
er et  al.,  77  Vt  61,  58  Ati.  790,  107  Am.  St 
Rep.  745,  an  action  for  false  Imprisonment; 
Nott  et  al.  V.  Stoddard,  38  Vt  25,  88  Am.  Dec. 
633,  Kidder  v.  Bacon.  74  Vt  263.  52  Ati.  322, 
and  Rea  v.  Harrington,  58  Vt  181,  2  AtL  475, 
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56  Am.  Rep.  561,  actions  for  slander,  where 
the  word.*!  spoken  are  actionable  per  se. 

[8,  •]  Whether  the  evidence  was  admissible 
under  the  declaration  depends  upon  whether 
In  the  circumstances  of  the  case  the  damage 
was  general  or  special.  Damages  are  "gen- 
eral" when  they  are  the  natural  and  proxi- 
mate result  of  the  wrong  complained  of,  and 
"special"  when  they  are  unusual  and  extraor- 
dinary. Hutchin.>ion  v.  Granger,  13  Vt.  386, 
394.  It  is  sometimes  said  that  damages  are 
general  If  they  result  from  the  wrong  direct- 
ly and  proximately,  without  reference  to  the 
special  character,  condition,  or  circumstance 
of  the  person  wronged,  and  that  siiecial  dam- 
ages are  such  as  do  not  necessarily  result 
from  the  wrong  complained  of,  though  the 
natural  result  Qf  the  injury.  8  R.  C.  L.  430, 
and  cases  cited. 

In  Goodell  v.  Tower  et  al.,  supra,  It  was 
held  that  plaintiff  could  recover  for  mental 
suffering  incident  to  the  false  imprisonment 
wlthotit  special  allegation;  In  Fink  v.  Busch, 
83  Neb.  599,  120  N.  W.  107,  that  mental  an- 
guish need  not  be  specifically  alleged,  where 
the  injury  necessarily  imports  it;  and  In 
Knoche  v.  Knoche,  160  Mo.  App.  257,  142  S. 
W.  766,  an  action  for  an  assault,  that  humil- 
iation is  an  element  of  general  rather  than 
special  damage,  and  may  be  assessed,  though 
not  specially  alleged.  To  the  same  effect  are 
Ix)Ul.svllle  &  N.  R.  R.  Co.  v.  Dickey,  104  S.  W. 
329,  31  Ky.  Law  Rep.  894;  Pecos  &  N.  T. 
Ry.  Co.  V.  Huskey  (Tex.  Civ.  App.)  166  S.  W. 
493;  Johnson  v.  Gary,  18  Idaho,  623,  111  Pac. 
855.  The  test  undoubtedly  Is  whether  the 
mental  suffering  and  injury  to  the  feelings 
are  natural  and  proximate  in  view  of  the  na- 
ture of  the  act  1  Sedg.  on  Dam.  {  43J.  If 
so,  the  damage  is  general,  and  recoverable 
without  special  allegations.  The  test  of  Itself 
excludes  speculative  and  hjpothetlcal  dam- 
ages, and  presents  for  consideration  by  the 
Jury  the  question  of  proximate  cause  before 
damages  for  Injured  feelings  can  be  awarded 
under  a  general  allegation. 

The  case  does  not  disclose  the  circumstanc- 
es of  the  assault ;  but  In  support  of  the  rul- 
ing we  should  assume  that  it  was  of  the  ag- 
gravated character  alleged  in  the  declaration. 
We  think  there  can  be  no  doubt  that  a  sense 
of  shame  and  humiliation  would  be  the  di- 
rect and  necessary  result  'of  such  an  assault 
as  is  therein  disclosed,  especially  when  suf- 
fered by  a  woman  In  the  presence  of  her 
neighbors  (as  can  fairly  be  inferred  from 
the  record)  at  the  hands  of  one  occupying 
the  defendant's  position.  No  question  is 
made  but  that  the  question  was  submitted  to 
the  Jury  with  proper  cautions  and  instruc- 
tions.   This  exception  Is  not  sustained. 

Defendant  cites  as  contr'olllng  Bovee  v. 
Danville.  53  Vt  1&3,  which  was  an  action  for 
an  injury  on  the  highway  due  to  defend- 
ant's negligence.  It  is  probable  that  the  rule 
as  to  this  element  of  damage  is  not  the  same 
in  case  of  negligent  injuries  as  of  intentional 
wrongs  (see  2  R.  0.  L.  580,  and  cases  cited) ; 


but  the  case  is  readily  dlstlngnishable  on  an- 
other ground.  It  was  held  In  Bovee  v.  Dan- 
ville that  mental  suffering  attending  a  mis- 
carriage resulting  from  the  accident  was  a 
part  of  it  and  a  proper  subject  of  compensa- 
tion. The  decision  only  excludes  grief  at  the 
loss  of  'offspring  as  not  being  the  natural  and 
proximate  result  of  the  injury  there  Involved. 
Such  mental  suffering  Is  quite  another  thing 
than  humiliation  directly  caused  by  the  de- 
fendant's willful  act.  One  is  the  natural  and 
proximate  result  of  the  wrong,  and  the  other 
is  not.  Both  cases  Involve  the  application  of 
the  same  general  principle,  which  denies  a 
recovery  for  mental  suffering,  If  remote  or 
speculative,  and  permits  It  if  the  direct  and 
natural  result  of  the  Injury. 

[10, 11]  We  come  now  to  consider  the  offer 
of  the  receipt  for  land  damages  as  bearing 
upon  the  question  of  exemplary  damages. 
The  case  shows  that  before  the  trouble  the 
defendant  knew  of  the  payment  to  plaintiff 
and  her  husband  of  land  damages  and  of 
the  voucher  and  its  contents.  It  fairly  ap- 
pears that  he  relied  upon  a  right  to  have  his 
teanjs  cross  the  land  in  question  as  a  result 
of  this  settlement  He  now  claims  that  If 
he  did  not  in  fact  have  the  right,  be  was  en- 
titled to  have  the  Jury  consider  the  voucher 
in  MHinection  with  the  other  evidence  tending 
to  show  that  he  had  reas'on  to  believe  that  he 
did,  on  the  question  of  punitive  damages. 
Exemplary  damages  grow  out  of  the  nature 
of  defendant's  act  and  are  awarded  on  ac- 
count of  the  malice  or  wantonness  shown  by 
the  act  Hoadley  v.  Watson,  45  Vt  289,  12 
Am.  Rep.  197.  The  motives  which  led  to  its 
commission  should  be  considered.  EJarl  ▼. 
Tupper,  45  Vt  275.  B'rom  their  nature  they 
cannot  be  measured  by  any  precise  rules,  but 
are  awarded  in  the  discretion  of  the  Jury, 
having  regard  for  the  nature  and  extent  of 
the  wrong  and  the  intent  with  which  It  Is 
committed;  in  short,  with  reference  to  all  the 
circumstances  attending  the  transaction,  both 
in  aggravation  and  mitigation.  See  8  R.  O. 
L.  606,  and  cases  cited. 

While  the  defendant  conld  not  show  in 
mltigBtlon  of  actual  damages  that  he  was 
acting  under  an  honest  though  mistaken,  be- 
lief that  he  had  a  right  to  cross  plaintiff's 
land,  if  he  could  satisfy  the  Jury  that  he  be- 
lieved that  he  had  the  right.  It  would  be  a 
potent  circumstance  in  determining  how 
much,  if  any,  exemplary  damages  should  be 
awarded,  and  any  circumstance  tending  to 
confirm  his  claim  in  this  regard  would  be 
admissible.  See  note  Aim.  Cas.  1914A,  1018. 
In  the  circumstances  of  this  case  it  was  er- 
ror to  exclude  the  voucher  on  the  question  of 
exemplary  damages. 

[12]  Defendant  has  waived  his  exception  to 
the  charge  of  the  court  on  tbe  question  ot 
damages  by  not  briefing  It  As  no  error  ajj- 
pears  in  the  trial  affecting  the  question  of 
liability,  the  Judgment  will  be  affirmed,  ex- 
cept as  to  damages.  As  the  error  found  re- 
lates to  exemplary  damages  alone,  and  the 
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special  verdict  makes  It  popsfble  to  eever  the 
damages,  the  Judgment  will  be  reversed  as 
to  the  question  of  damages,  and  the  cause 
remanded  for  reassessment,  vnless  plaintiff 
elects  to  file  before  final  adjournment  a  re- 
mittitur to  the  amount  of  the  exemi^ary 
damages,  In  which  case  the  Judgment  will  be 
affirmed  without  costs. 

After  reading  the  foregoing  opinion,  and 
before  final  adjournment,  the  plaintiff  hav- 
ing filed  a  remittitur  to  the  amount  of  the 
exemplary  damages  included  in  the  general 
verdict,  the  entry  la : 

Judgment  athrmed,  without  costs  in  this 
court. 


POCKET  V.  ALMON  et  ux. 

(Supreme  Court  of  Vermont.    WattuDgton.    Jan. 
T,   1916.) 

1.  Fbauds.  Statute  of  «=»152— Common -Law 

RULB. 

In  an  action  at  law  the  statute  of  frauds 
ia  available  under  the  general  denial  without 
special  plea  to  defeat  a  recovery  on  an  oral  con- 
tract which  is  denied. 

[Ed.  Note.— For  other  cams,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  if  3«J3-366,  371,  372;  Dee. 
Dig.  <8=9l52.] 

2.  Fbauds,  Statute  of  iS=9l57  —  Chancbbt 
Rule. 

In  chancery,  where  defendant  admits  an 
oral  contract  and  says  nothing  about  the  stat- 
ute, he  waives  the  benefit  of  it,  but,  where  he 
does  not  admit  the  contract,  he  may  avail  himself 
of  the  statute  by  objecting  to  oral  evidence  of  the 
contract. 

[Kd.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  §  377 ;   Dec.  Dig.  «=»157.] 

8.  B'rauds,  Statute  or  «e923— Obal  Fbomisk 

BY  OWKEB  TO  I'AX   SUBCONTRACTOB. 

An  oral  promise  by  the  owner  to  pay  for 
work  done  on  a  house  by  a  subcontractor  is  en- 
forceable under  the  statute  of  frauds  where  the 
promise  is  primary  or  ori^nal,  and  not  sec- 
ondary or  collateral. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {$  18,  19;   Dec.  Dig.  «sa>23.] 

4.  Fbauds.  Statute  of  (gsal.lS— Oral  Pbom- 

JBB    BT    OWNBB   to    PaT    SuBCONTBACTOB   — 
BVIDENOE. 

In  an  action  by  a  subcontractor  against  the 
house  owner  to  recover  under  an  oral  promise  by 
the  owner  to  pay  for  the  subcontractor's  work, 
evidence  held  sufficient  to  support  a  finding  that 
the  promise  created  a  primary  liability,  and  not 
a  collateral  obligation  unenforceable  under  the 
statute  of  frauds. 

[Kd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  H  373-.S76;  Dec.  Dig.  «=» 
158.] 

5.  Frauds,  Statute  of  «s>159  —  Owner's 
I'BOifisE  to  Pat  Subcontbactob— Pbimaby 
OB  Oollatebal  Pbomise- Testimony— Ques- 
tion  fob  .lUBY. 

Where  plaintiff  subcontractor's  evidence  in 
such  action  tended  to  establish  such  primary  ob- 
ligation, but  he  further  testified  to  facts  from 
which  a  collateral  promise  only  could  be  found, 
the  latter  testimony  did  not  neutralize  the  for 
mer,  but  the  question  of  the  nature  of  the  prom- 
ise was  tor  the  j  '  -  • 
termine    which 


ise  was  for  the  jury,  since  it^was  for  them  to  de- 
termine   which    of      "  "     ' 
would  accept. 


plaintiff's   statetnents    they 


[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
«te  of.  Cent.  Dig.  i  37»;  Dec.  Dig.  «=9l59.] 


6.  Appeal  and  Ebrob  «s9d87  —  Review  — < 
Weigbimo  Evidence. 

The  Supreme  Court  cannot  weigh  the  evi- 
dence on  appeal,  since  such  proceeding  would  in- 
vade the  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3893-3809;  Dec.  Dig.  ©=> 
987.] 

7.  Appeal  and  Ebbob  <S=>977— Review— Mo- 
tion to  Set  Aside  VEBOicr— Discretion  of 
Tbial  Coubt. 

In  the  absence  of  an  abuse  of.  discretion, 
the  Supreme  Court  cannot  on  appeal  review  the 
ruling  of  tbe  trial  court  on  a  motion  to  set  aside 
a  verdict. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  §S  3860-3865 ;  Dec.  Dig.  «=> 
977.1 

8.  Trial  ®=>105  —  Reception  of  Evidence  — 
Failure  to  Object. 

In  an  action  by  a  subcontractor  against  the 
owner  on  an  alleged  oral  promise  to  pay  for  the . 
subcontractor's  work  in  the  event  of  the  princi- 
pal contractor's  failure  to  pay,  the  subcontrac- 
tor's testimony  that  the  principal  contractor 
told  him  that  the  owner  had  retained  the  subcon- 
tractor's money  from  the  contract  price,  though 
inadmissible  under  the  rules  of  evidence,  was 
properly  in  the  case,  where  such  evidence  was 
not  objected  to  when  offered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gS  260-266;  Dec.  Dig.  <8=>105.] 

9.  Fbauds,  Statute  of  «e=>34— Owner's  Oral 
Pbomise  to  Pay  Subcontbactob  —  Reten- 
tion FROM  Contract  Pbice— Effect. 

Where  by  oral  contract  the  owner  agrees  to 
pay  a  subcontractor  for  work  done  by  him  on  a 
house  in  the  event  the  principal  contractor  de- 
faults, and  thereafter  the  owner  withholds  the 
amount  due  the  subcontractor  from  the  contract 
price  .paid  to  the  principal  contractor,  the  oral 
promise  is  enforceable,  since  the  owner  is  in  the 
position  of  one  who  holds  property  or  funds  of 
a  debtor  for  application  to  -a  demand  against 
him,  in  which  case  the  promise  to  pay  is  not 
within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {  54;    Dec.  Dig.  <8s»34.] 

10.  Contracts  ^»14— Intent  of  Parties. 
The  charge  in  such  action  that,  if  the  de- 
fendant's wife  used  language  which  led  plain- 
tiff to  believe  that  she  would  be  responsible  for 
the  continuance  of  plaintiff's  work,  and  her  hus- 
band ratified  this,  defendants  would  be  liable  if 
plaintiff  did  the  work  in  reliance  on  this,  was  er- 
ror, in  the  absence  of  anything  to  show  that  the 
language  used  was  taken  in  an  unusual  sense, 
since  defendants  were  not  bound  by  plaintiff's 
understanding  of  the  promise,  however  unwar- 
ranted or  unreasonable,  but  only  by  the  ordi- 
nary and  natural  meaning  of  the  language  used. 

[Ed.  Note, — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  48;    Dec.  Dig.  «=>14.] 

11.  Appeal  and  Ebbor  *=»975  Review- Dis- 
cretion OF  Triai-  Doubt— JIotion  to  Re- 
call Jury  After  Separation  to  Ascertain 
Grounds  of  Vebdict. 

The  action  of  the  court  in  declining  defend- 
ant's reijuest  to  call  the  jury  together  after  their 
separation,  but  before  their  discharge,  for  the 
purpose  of  interrogating  them  on  the  grounds  of 
their  verdict,  will  not  be  disturbed  on  appeal 
in  the  absence  of  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3844;  Dec.  Dig.  «=» 
975.] 

Exceptions      from      Washington      County 
Court;  Zed  S.  Stanton,  Judge. 
Action  by  Dennis'  Pocket  against  George 
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H.  Almon  and  wife.  Judgment  for  plain- 
tiff, and  defendants  bring  exceptions.  Re- 
versed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASBJLTON,  POWERS,  and  TAT- 
liOR,  JJ. 

H.  O.  Shurtletr,  of  Montpeller,  for  plaintiff. 
Therlault  &  Hunt,  of  Montpeller,  for  defend- 
ants. 

POWERS,  J.  [1, 2]  Almon  let  a  Job  to 
IiEcasse  to  build  a  house  on  a  lot  owned  by 
the  former  and  his  wife.  I^aca-sse  sublet  the 
chimneys  and  plastering  to  the  plaintiff  at 
a  lump  sum.  The  plaintiff  did  the  work 
called  for  by  his  contract  with  Lacasse. 
This  action  is  general  assumpsit  to  recover 
on  account  of  that  work,  and  the  plea  is  the 
general  issue.  When  the  plaintiff  offered 
evidence  tending  to  show  an  oral  promise 
by  the  defendants  to  pay  for  the  work,  the 
defendants  objected  on  the  ground  that  the 
statute  of  frauds  prevented  a  recovery  on 
such  an  oral  contract.  To  this  objection 
the  plaintiff  replied  that  the  statute  was  not 
pleaded,  and  therefore  the  benefit  thereof 
was  waived.  The  evidence  was  admitted, 
and  the  defendants  excepted. 

There  is  some  conflict  In  the  ca&es  as  to 
the  necessity  of  pleading  the  statute  in  ac- 
tions like  this.  But  the  common-law  rule 
was  that  the  statute  might  be  pleaded  or 
availed  of  under  the  general  Issue,  at  the 
option  of  the  party  relying  upon  it.  Perry 
PI.  250,  note;  Gould,  VI,  53;  1  Chltty,  •480; 
Hotchkiss  V.  I«dd  &  Co.,  36  Vt.  593,  86  Am. 
Dec.  679.  This  rule  is  adhered  to  by  most 
of  the  courts  in  this  country,  as  is'  shown  by 
the  note  to  Owen  v.  Riddle,  Ann.  Oas.  1912D, 
45,  where  the  cases  will  be  found  collected. 
The  conflict  that  may  be  thought  to  exist  in 
our  own  cases'  on  this  general  subject  wUl, 
upon  examination,  turn  out  to  be  more  ap- 
parent than  real;  at  common  law  the  rule 
in  chancery  differed  from  that  at  law.  This 
difference  grew  out  of  the  special  character 
of  the  pleadings  in  chancery,  it  is  said.  Fee- 
ney  v.  Howard,  79  Cal.  525,  21  Pac.  9S4,  4 
L.  R.  A.  826,  12  Am.  St  Rep.  162.  Though 
some  inaccuracy  of  cxpres.siou  may  be  found 
in  some  of  our  cases,  we  have  adhered  to 
common-law  rules  and  distinctions.  Thus 
in  Hotchkiss  v.  liadd  &  Co..  supra,  an  action 
at  law,  the  common-law  rule  above  stated 
was  approved  and  applied.  Our  other  cases, 
Adams  v.  Patrick,  30  Vt.  616,  Howe  v.  Ches- 
Tey,  56  Vt.  727,  Battel  v.  Matot,  58  Vt  271, 
5  Atl.  479,  dhickering  v.  Brooks,  61  Vt  554, 
18  Atl.  144,  and  Cunningham  v.  Blanchard, 
85  Vt  494,  83  Atl.  469,  are  all  in  chancery. 
The  Battel  Case  and  the  Chickering  Case, 
taken  together,  express  our  rule  in  chancery. 
In  the  former  it  was  held  that,  when  a  de- 
fendant admits  the  contract  and  says  noth- 
ing about  the  statute,  he  waives  the  benefit 
of  it;  in  the  latter  that,  when  he  does  not 
admit  the  contract  he  may  avail  himself 


of  the  statute  by  objecting  to  oral  evidence 
of  it  So  in  actions  at  law,  when  the  con- 
tract is  denied,  the  benefit  of  the  statute  is 
available  without  a  special  plea.  Moreover, 
there  is  much  good  sense  in  the  doctrine 
adopted  in  several  jurisdictions  that  where 
(as  here)  the  declaration  is  in  the  common 
counts,  or  in  some  other  form  which  does 
not  disclose  the  real  nature  of  the  claim 
sued  on,  the  statute  may  be  availed  ot, 
though  not  pleaded.  Hunter  v.  Randall,  62 
Me.  423,  16  Am.  Rep.  490 ;  Boston  Duck  Go. 
V.  Dewey,  72  Mass.  (6  Gray)  446 ;  Beard  t. 
Converse,  84  111.  512;  Fanger  v.  Oaspary, 
87  App.  Div.  417,  84  N.  Y.  Supp.  410;  Tay- 
lor V.  Howard,  70  Wash.  217,  126  Paa  423. 

[3]  The  defendants  insist  that,  not  onl.v 
was  the  evidence  inadmissible,  but  the  agree- 
ment shown  by  it  is  unenforceable  on  ac- 
count of  the  statute.  TMs  question  was 
raised  in  various  ways.  There  is  little  diffi- 
culty in  stating  the  general  rule  applicable 
to  such  cases.  So  far  as  pre.^ent  necessity 
goes,  it  is  that  the  oral  promise  is  enforce- 
able if  it  is  primary,  and  not  secondary,  orig- 
inal, and  not  collateral.  The  applicatioD 
of  this  rule  to  a  given  case  is  a  matter  of 
some  difficulty.  One  reason  for  this  is  the 
fact  that  the  attending  circumstances  are  of 
importance  and  must  be  considered.  So  it 
happens  that  the  actual  language  used  may 
in  one  combination  of  circumstances  import 
a  primary  undertaking,  though  in  others  it 
may  import  a  collateral  engagement 

[4]  There  is  much  support  in  the  record 
of  the  defendants'  contention  that  the  case 
made  is  that  of  a  collateral  promise,  which, 
being  in  parol,  cannot  afford  the  basis  of 
a  recovery.  The  attending  circumstancei 
are  strongly  corroborative  of  this  oondusloii. 
Nevertheless  we  cannot  say  that  there  v«s 
no  evidence  fairly  and  reasonably  tending  to 
show  an  original  undertaking  on  the  part  of 
these  defendants.  The  plaintiff  gave  evi- 
dence to  the  effect  that  after  he  made  bia 
trade  with  Lacasse,  but  before  he  began  the 
work,  he  went  to  Mrs.  Almon  and  refused 
to  go  on  with  the  work  unless  his  pay  was 
assured;  that  thereupon  Mrs.  Almon  said 
to  him  that  1*  he  would  go  ahead  with  the 
work,  they  would  see  that  he  got  his  pa;; 
that  Mr.  Almon  afterwards  ratified  this; 
and  that  he  did  the  work  in  reliance  upon 
this  promise.  In  the  circumstances  the  lan- 
guage used  tended  to  make  out  a  prinarr 
liability  on  the  part  of  the  defendants;  for, 
though  the  words  used  by  Mrs.  Almon  or- 
dinarily import  a  collateral  agreement,  the 
circumstances  Were  such  that  the  plalntilt 
had  a  right  to  and  did  understand  that  his 
was  directly  chargeable  to  the  defendants 
Arbuckle  v.  Hawks,  20  Vt  538;  Bushee  »• 
Allen,  31  Vt.  631 ;  Whitman  v.  Bryant,  * 
Vt  512 ;  Greene  v.  Burton,  6©  Vt  423,  W 
Ati.  575. 

[B]  If  it  be  true,  as  claimed,  that  the  plain- 
tiff hUnself  also  gave  testimony  from  which 
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a  collateral  promise  only  could  be  found,  It 
does  not  neutralize  the  effect  of  this  evl* 
dence.  It  only  makes  a  Jury  question  of  it, 
and  leaves  it  for  them  to  say  which  state- 
moit  they  would  accept. 

[■,  7]  This  court  cannot  weigh  the  evidence 
or  review  the  discretionary  ruling  on  the  mo- 
tion to  set  aside  the  verdict.  To  do  the  for- 
mer would  be  to  invade  the  province  of  the 
Jury,  and  to  do  the  latter  would  be  to  invade 
the  'province  of  the  trial  court,  since.  It  is 
not  clear  enough  so  we  can  say  there  was 
an  abuse  of  discretion. 

IK  I]  There  is  another  feature  of  the  case 
which  should  be  considered  la  this  connec- 
tion: The  plaintiff  testified  that  at  some 
time  after  the  work  was  completed  Lacasse 
told  him  that  Almon  had  taken  the  amount 
due  tbe  plaintiff  out  of  what  was  due  him 
(Lacasse).  This  testimony  was  not  objected 
to;  Indeed,  it  was  brought  out  by  the  de- 
fendants' counsel.  It  was  therefore  for  con- 
sideration by  the  Juiy.  Taplin  ft  Rowell 
V.  Harris,  88  Vt  18,  90  Atl.  956.  The  fact 
which  this  evidence  tended  to  establish  was 
not  controverted.  Ttie  transcript  does  not 
show  that  it  was  anywhere  denied.  If  be- 
lieved, the  evidence  made  the  defendants' 
contract  binding  and  enforceable.  Even  If 
when  made,  the  undertaking  of  the  defend- 
ants was  conditional,  the  condition  having 
been  fulfilled,  the  promise  becomes  binding. 
The  defendants  then  stood  in  the  position  of 
one  who  holds  property  or  funds  of  a  debtor 
for  application  to  a  demand  against  him,  in 
which  case  hia  promise  to  pay  is  not  with- 
in the  statute.    Brown,  Frauds,  i  187. 

"A  promise  to  pay  another  man's  debt  out  of 
that  other  man's  own  funds,  when  they  shall 
eome  to  the  hands  of  the  person  promising,  is 
not  within  the  statute  of  frauds."  Williams  v. 
Little  &  (X,  35  Vt  323 ;  Merrill  v.  Englesby,  28 
Vt  150 ;  Wait  v.  Wait's  Ei'r,  28  Vt.  350 ;  Ful- 
1am  y.  Adams,  37  Vt  391 ;  Bailey  ▼.  Bailey,  56 
Vt  39a 

[111  Tbe  court  charged  the  Jury  to  the  ef- 
fect that,  if  Mrs.  Almon  used  language  that 
led  tbe  plaintiff  to  believe  that  she  would  be 
responsible  for  the  continuance  of  the  work, 
and  Mr.  Almon  ratified  this,  the  defendants 
would  be  liable  if  the  plaintiff  did  the  work 
relying  upon  this  engagement.  To  this  in- 
struction tbe  defendants  excepted.  Tbe  in- 
struction was  fatally  defective.  It  omitted 
any  reference  to  Mrs.  Almon's  intention  In 
making  the  statement  referred  to,  and  It 
omitted  any  reference  to  what  the  plaintiff 
bad  a  right  to  understand  from  it.  Mrs.  Al- 
mon's language  is  to  be  construed  as  the 
plaintiff  had  a  right  to  understand  it,  or  as 
she  expected  him  to  undersand  It.  Gunnison 
V.  Bancroft,  11  Vt  480;  Rowell  v.  Lewis,  72 
Vt  168,  47  Atl.  783;  TnpUn  ft  Rowell  v. 
Clark,  89  Vt  226,  95  AtL  491.  To  this  ex- 
tent Mrs.  Almon  was  bound  by  her  state- 
ment whatever  it  was ;  bnt  not  beyond  this. 
Tbe  instruction  made  the  plaintiff's  under- 


standing, no  matter  how  nnwarranted  or 
unreasonable,  the  sole  test  of  Its  binding 
force.    This  was  error. 

[1 1]  The  defendants  moved  to  set  aside  the 
verdict,  and,  after  the  Jurors  had  separated, 
but  before  they  were  discharged,  asked  the 
court  to  call  them  together  and  Interrogate 
them  regarding  the  grounds  of  their  ver- 
dict Insisting  that  such  investigation  would 
disclose  that  they  had  misconceived  and  mis- 
apprehended the  ca^.  This  the  court  declin- 
ed to  do,  and  the  defendants  excepted.  This 
application  was  addressed  to  the  sound  dis- 
cretion of  the  court,  and  that  discretion  was 
wisely  exercised,  we  have  no  doubt 

"If  the  state  of  the  case  is  such,"  says  Chief 
Judge  Poland  in  Sheldon  v.  Perkins,  87  Vt  550, 
"as  to  make  it  proper  or  important  to  know  the 
ground  npon  which  a  verdict  of  the  jury  is  giv- 
en, the  proper  course  is  to  suggest  it  to  the  court 
so  that  it  may  be  learned  from  the  jury  in  open 
court,  while  they  are  together  and  under  the 
control  and  direction  of  the  court" 

The  circumstances  of  this  case  are  not  suf- 
ficiently dissimilar  to  render  this  language 
inapplicable.  It  would  be  sanctioning  a  high- 
ly hazardous  practice  to  say  that  jurors,  aft- 
er they  had  separated  and  had  an  opportuni- 
ty to  mingle  with  others,  and  perhaps  bear 
their  verdict  criticized  or  condemned,  should 
be  reassembled  and  Inqnlred  of  as  to  bow 
they  reached  their  conclusions.  This  excep- 
tion Is  without  merit 

Judgment  reversed,  and  cause  remanded. 


PATCSa  ft  CO.  et  al.  v.  FIRST  NAT.  BANK 

OF  MONTPELIBR. 
(Supreme  Court  of  Vermont     Jan.  7,  1916.) 

1.  MORTGAaBB   «S>161  —   FiBEir  AKD    SECOND 

MoBTOAGES — Lien— Pbiobitt— NoncK. 
Defendant  bank  held  a  first  mortgage  on 
lands,  and  thereafter  accepted  a  second  mort- 
gage to  secure  notes  on  which  the  plaintiffs  wwe 
sureties.  Thereafter  the  bank  made  further  ad- 
vances under  the  first  morttrnge,  and  the  plain- 
tiffs on  foreclosure  of  the  firi^t  Liortgage,  sought 
to  prevent  application  of  the  avails  thereof  to 
the  advances  made  subsequent  to  tbe  second 
mortgage.  Held  that,  although  the  bank  had 
notice  that  the  plaintiffs  were  sureties,  the  fail- 
ure of  the  plaintiffs  to  give  notice  to  the  bank 
to  make  no  further  advances  prevented  the  lien 
which  they  held  from  attaching  prior  to  the 
advances;  more  than  mere  knowle<lse  in  tbe 
mcrtKsgee  of  a  subsequent  interest  of  another 
creditor  being  required  to  permit  the  tnbsequeut 
interest  to  attach  as  a  lien. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  807,  809-811,  814-«29,  382-336; 
Dec.  Dig.  «s>151.] 

2.  Prinoipai.  and  Surety  «=9l7d— Riohts  or 

SUBETIES— CRBDITOBS  OF  PWNCIPAI/— EXON- 
ERATION. 

In  such  case,  if  the  payments  so  applied  by 
the  creditor  were  misapplied,  the  sureties  could 
avail  themsdves  of  their  rights  as  a  defense  in 
an  action  at  law  on  the  notes,  although  the 
right  of  subrogation  is  purely  equitable,  since  in 
such  case  they  would  be  in  position  of  seeking 
exoneration,  and  not  subrogation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ||  512-519;  Dec.  Dig.  <S=» 
179.] 
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3.  PBIRCIPAI.  and  SuBETT  e=3l90-RlGHT8  OF 

SrRETiBB— Creditors  of  PbincipaI/— Exon- 

KBATION. 

In  such  case  plaintiffs  could  not  be  re- 
lieved by  securing  the  application  of  the  mis- 
applied funds,  unless  they  tendered  in  the  action 
the  amount  legally  due  from  them. 

[FA.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent.  Dijf.  §§  549,  568-577;  Dec.  Dig. 
«=»190.] 

4.  Equity  €=»Ofi— Maxims. 

He  who  seeks  equity  must  do  equity. 
[Rd,  Note.— For  other  cases,  see  Kquity,  Cent. 
Dig.  §§  18H-190;   Dec.  Dig.  <©=>ti(j.] 

Appeal  In  Chancery,  Wnshlngton  County; 
LelKhton  P.  Slack,  Chancellor. 
.  Action  by  Patch  &  Co.  and  another  against 
the  First  National  Bank  of  Montiielier. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.     Atlirnied  and  remanded. 

Argued  before  MUNSON.  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Fred  B.  Thomas  and  Fred  L.  Laird,  both  of 
Montpelier,  for  appellants.  Erwln  M.  Har- 
vey, of  Montpelier,  for  appellee. 

POWERS,  J.  [1]  No  question  is  made  as 
to  the  right  of  the  bank  to  apply  the  avails 
of  the  mortgaged  property  to  the  payment  of 
the  $1,000  note  .secured  by  the  first  mortgaga 
It  is  Insisted,  however,  that  such  avails 
could  not,  as  again.st  the  plaintifts,  be  used 
to  pay  sums  representing  future  advances 
under  that  mortgage,  for  the  reason  that  the 
bank,  by  taking  the  second  mortgage  to  se- 
cure, among  others,  the  notes  on  which  the 
plnintiffs  were  .sureties  (a  fact  well  know^n 
to  the  bank),  cut  off  Its  right,  as  against 
them,  to  hold  such  advances  under  the  first 
mortgage,  and  put  the  plaintiffs  In  a  position 
to  demand  a  ratable  participation  in  the  pro- 
'Ceeds  of  the  pro|)erty.  The  plaintiffs  never 
notified  the  bank  not  to  make  further  advanc- 
es under  its  mortgage,  but  it  Is  argued  that 
the  bank's  actual  knowledge  of  the  second 
mortgage  charged  it  with  notice  of  their 
rights  thereunder  and  was  suflSclent  to  «f- 
ft-ct  the  result  specified. 

This  position  is  untenable.  However  It 
may  be  elsewhere,  our  rule  is  as  thus  stated 
by  Chief  Judge  Williams  In  McDnniels  v. 
Colvln,  16  Vt.  300,  42  Am.  Dec.  512 : 

"The  correct  view  of  this  subject  is  this: 
That  creditors,  purchasers,  or  mortgagees  m«y 
prevent  further  advances,  when  tliey  become  in- 
tere.ste<l,  by  giving  notice  to  the  firat  mortgagee 
of  their  interest,  and  an  intimation,  at  least, 
thiit  no  further  advances  are  to  be  made  on  the 
security  of  the  mortgage  as  asiainst  them. 
SoiiiPtliing  more  than  a  mere  knowledge  in  the 
niortKngee  of  such  subsequent  interest  of  the 
creditor,  etc.,  is  necessary.  Notice  must  be  giv- 
en to  him  to  prevent  any  further  dealings  bc- 
tw  een  him  and  the  mortangor  on  the  six-urity.'' 

The  court  has  not  undertaken  to  say  how 
this  notice  is  to  be  given,  or  Just  what  it  Is 
to  contain;  but  It  is  apparent  that  It  must 
(•ontain  enough  to  show  that  the  Junior  inter- 


est objects  to  the  making  of  the  senior  Inter- 
est any  larger. 

[2]  The  defendant  argues  that  the  plain- 
tiffs are  not  entitled  to  equitable  relief,  be- 
cause they  have  not  paid  or  offered  to  pay 
all  the  notes  secured  by  the  second  mortgage, 
or  even  the  notes  signed  by  them.  In  pur- 
suing this  argument,  the  defendant  treats 
the  plalntiffs-as  sureties  seeking  subrogation. 
Such,  however,  is  not  their  exact  position. 
They,  are  sureties  seeking  participation  In 
payments  misapplied,  as  they  say,  to  their 
prejudice ;  or,  what  amounts  to  the  same 
thing,  they  are  seeking  exoneration  to  the 
extent  they  bave  been  prejudiced  by  such 
misapplication.  Subrogation  la  a  purely  equi- 
table doctrine.  But  If  a  creditor  receives 
imyuieuts  and  luteapplies  them  to  the  preju- 
dice of  a  surety,  the  latter  may  assert  his 
right  to  participate  In  such  payments  in  de- 
fense of  an  action  at  law.  Hurd  v.  Spencer, 
40  Vt  581,  was  such  a  case.  The  avails  of 
the  mortgaged  property  here  Involved  are  to 
oiwrate  as  an  involuntary  payment  upon  the 
mortgage  debt.  The  law  makes  the  appli- 
cation according  to  established  rules;  and 
such  application  Is,  in  the  eye  of  the  taw, 
made  at  the  very  time  the  money  Is  received  . 
by  the  creditor.  So  If  the  defendant  had 
sued  one  of  these  plaintiffs  on  the  note  sign- 
ed by  him,  and  it  had  been  made  to  appear 
that  It  had  received  payments  which  the  law 
would  apply  to  his  relief,  he  could  have  had 
the  benefit  thereof  In  defense  of  the  action. 
In  this  respect  the  case  does  not  differ  from 
one  wherein  the  creditor  has  released  or  mis- 
applied security  to  the  prejudice  of  the  sure- 
ty, In  which  case  the  latter's  rights  will  be 
protected  In  an  action  at  law.  Tliis,  too.  Is 
(thown  by  our  cases  of  Bank  of  Manchester 
V.  Bartlett.  13  Vt.  315.  37  Am.  Dec.  594,  Smith 
V.  Day,  23  Vt  656,  and  Hurd  v.  Siwucer,  40 
Vt.  581,  all  of  which  were  actions  at  law. 

[3, 4]  The  concurrent  Jurisdiction  of  the 
court  of  chancery,  however,  Is  not  here  de- 
nied ;  but,  though  this  Jurisdiction  is  admit- 
ted, It  would  be  unfair  to  afford  these  plain- 
tiffs equitable  relief,  unless  they  are  ready 
to  do  what  equity  requires  of  them  In  this 
matter.  "He  who  seeks  equity  must  do 
equity"  says  the  maxim.  And,  applied  to 
this  case,  this  means  that  the  plaintiffs  shall 
not  have  the  relief  here  sought,  unless  they 
pay,  or  at  least  offer  to  pay,  the  amount  eq- 
uitably due  from  them,  or  give  a  valid  ex- 
cuse for  the  omission.  Bow  It  would  be.  It 
by  a  proper  application  of  the  avails  of  the 
property  the  plaintiff's  note  wouJd  be  fully 
paid,  we  do  not  say ;  for,  aft^r  taking  from 
such  avails  enough  to  pay  the  note  and  ad- 
vances hereinbefore  referred  to,  there  re- 
mains a  sum  Insufficient  to  clean  up  the  notes 
on  which  the  plaintiffs  are  liable,  even  though 
the  apportionment  be  made  as  they  desire. 
This  very  question  seems  to  have  been  pasa- 
ed  upon  by  this  court  in  an  unreported  case 
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referred  to  by  Jnd^  Redfletd  In  McCoHum 
V.  Hinckley,  9  Vt.  at  page  147.  The  doctrine 
of  that  case,  as  stated  in  the  headnote  pre- 
I>ared  by  the  judges  themselves,  Is  that  when 
"a  surety,  who  has  been  prejudiced  by  the  ac- 
tion of  the  creditor — 

"applies  to  a  conrt  of  chancery,  before  the  suit 
in  broiiKht,  as  he  may  do,  to  be  rdeased  from  his 
obligation  on  such  debt,  and  it  appears  thateuch 
estate  would  not  have  paid  the  whole  debt,  the 
court  will  require  thp  surety  to  pay  iiito  court, 
for  the  benefit  of  the  creditors,  the  deficiency, 
oat  of  which  the  surety  will  be  permitted  to  de- 
duct his  costs,  and  the  balance,  if  any,  be  paid 
to  the  creditor." 

The  books  furnish  various  other  applica- 
tions of  this  doctrine.  Thus,  It  Is  held  In 
McQuiddy  v.  Ware,  20  Wall.  14,  22  L.  Ed. 
311,  and  Wilson  Hewing  Machine  Co.  v.  Car- 
ry, 126  Ind.  161,  that  one  will  be  denied  equi- 
table relief  from  an  alleged  irregular  Judg- 
ment who  applies  without  tender  of  the 
amount  artuaJIy  due ;  in  Ware  v.  Thompson's 
Adm'r,  13  N.  J.  Eq.  66,  and  Cushman  v.  Sut- 
phen,  42  111.  256,  that  one  who  seeks  relief 
lu  equity  from  an  usurious  contract  must  of- 
fer to  pay  the  sum  legally  due ;  In  Montgom- 
ery v.  Sayre,  65  Ala.  564,  Smith  v.  Auditor 
General,  20  Mich.  398,  and  the  State  Rail- 
road Tax  Cases,  92  V.  S.  616,  23  L.  Ed.  663, 
that  one  who  seeks  an  Injunction  against  the 
collection  of  a  tax  Invalid  In  part  must  offer 
to  pay  the  valid  portion ;  In  Creed  v.  Scruggs, 
1  Helsk.  (Tenn.)  590,  that  a  surety  who  seeks 
an  Injunction  against  his  cosurety,  who  has 
improperly  obtained  a  Judgment  against  him 
as  a  principal,  must  first  pay  his  Just  share 
of  the  debt;  in  Cobum  v.  Coke  (Ala.)  69 
South.  574,  that  one  who  brings  a  bill  to 
quiet  title  on  the  ground  that  the  foreign 
corporation  from  whom  he  had  borrowed 
money,  and  to  whom  he  hnd  given  a  mort- 
gage, had  failed  to  comply  wlfli  the  law,  and 
wa.s  therefore  unauthorized  to  do  busltaess 
In  the  state,  must  offer  to  do  equity  by  re- 
turning the  money  received ; '  In  Still  v.  Buz- 
zell,  60  Vt.  478,  12  Atl.  209,  that  one  who  asks 
the  court  of  equity  to  declare  a  deed  absolute 
In  form  to  be  a  mortRnge,  and  to  order  a  re- 
conveyance, must  offer  In  his  bill  to  pay  the 
balanc«  found  against  him,  If  any;  and  In 
Powell  r.  Woodbury,  85  Vt.  604,  83  Atl.  541, 
Ann.  Cas.  1914D,  006,  that  one  ha\4ng  a  right 
to  redeem  from  a  trust  deed,  who  seeks  an 
injunction  restraining  a  snle  thereunder, 
must  at  least  offer  to  pay  the  trustee  enough 
to  satisfy  the  obligation  and  expenses  of  the 
trust. 

Whether  the  offer  In  this  case  must  be 
broad  enough  to  Include  all' the  notes  secur- 
ed by  the  second  mortgage,  or  will  be  suffl- 
deut  If  It  covers  the  notes  on  which  the 
plaintiffs  are  liable,  are  questions  not  now 
for  consideration. 

Deci'ee  affirmed,  and  cause  remanded,  with 
leave  to  the  plaintiffs  to  apply  further  under 
the  provisions  of  P.  S.  1317,  If  they  be  so 
advised. 


ANDERSON  v.  SALANT  et  ai    (No.  455.) 

(Supreme    Court   of   Rhode   Island.      Jan.    25, 
1916.) 

1.  Convicts    <S=>6— Actions— DECi.Aa.«ioi«— 
Intendments. 

Where  a  convict  sought  to  recover  in  as- 
sumpsit from  a  prison  contractor  on  the  ground 
that  he  had  been  illegally  compelled  to  work  for 
the  contractor,  the  declaration,  which  averred 
that  the  convict  was  forced  to  work  by  force- 
and  threats,  cannot  be  construed  as  averring 
that  the  compulsion  was  exercised  by  tlie  con- 
tractor, and  80,  if  recovery  is  had,  it  must  be 
on  the  ground  that  the  state  was  not  entitled 
to  compel  the  convict  to  render  services  to  the 
contractor. 

[E!d.    Note. — For    other    case!<.    see    Convicts, 
Cent.  Dig.  ff  5-10 ;   Dec.  Dig.  <S=>6.] 

2.  Convicts  «=»10— Contract  fob  Labor  — 
IirPLiED  Pbomises. 

Where  labor  of  a  convict  is  received  by  a 
contractor  under  a  contract  which  is  illegal, 
either  through  want  of  authority  to  make,  or  a 
void  commitment,  or  a  holding  to  labor  after  a 
valid  commitment  has  expired,  the  law  by  im- 
plication raises  a  promise  on  the  part  of  the 
contractor  to  compensate  the  convictr  for  such 
servicea. 

£BJd.    Note.— For    other    cases,    see    Convicts,, 
CentDig.  f|  19,  20,  22-29,  32;  DecDig.  «s>10.) 

3.  Convicts  «=»10— Tobts-Implied  Provise. 

If  a  convict  is  improperly  reduced  to  the 
status  of  ft  slave,  and  a  contractor,  with  knowl- 
edge thereof,  receives  his  labor  as  such,  the 
contractor  is  guilty  of  a  tort,  which  by  impli- 
oation  raises  a  prMnise  to  compensate  the  con- 
vict for  bis  labor. 

[EM.    Note. — For   other   cases,   see   Convicts. 
CantDig.  H  10,  20,  22-29,  32;  DecDig.  «=3lO.] 

4.  CoNSTiTtrrioNAT.  Law  «=!>8&— "Si,avebt"— 
"Slave"— What   Cowbtitutes. 

Const,  art  1,  {  4,  declares  that  slavery  shall 
not  be  permitted  in  the  state.  Pub.  Laws  1912, 
c.  825,  i  21,  transferred  to  the  board  of  con- 
trol and  supply  all  the  power  and  authorit.v  pre- 
viously vested  in  the  board  of  State  charities 
and  correction  over  the  labor  of  prisuucrs,  and 
other  inmates  of  state  institutions,  with  powor 
to  sell  the  products  of  such  iuHtitutiuua  and  to 
make  contracts  resppcting  the  labor  of  tlie  pris- 
oners. Geu.  hay/n  ISKJi),  c.  354,  S§  Ui>,  36,  53, 
di'dure  that  nu  cuuvictiou  shall  work  a  corrup- 
tion of  bkjod  or  forfeiture  of  estate,  that  every 
person  convicted  of  murder  or  arson  is  civilly 
dead,  and  that  no  persim  who  shall  be  sentenced 
to  imprisonment  shall  have  power  during  bis 
imprisounn'ut  to  make  uay  will  or  any  cuuvoy- 
ance'of  his  property.  I'revious  statutes,  going 
back  almost  to  the  time  of  the  Revolution,  pro- 
vided and  practically  necessitated  the  manumis- 
sion of  slaves,  while  other  early  statutes  (Pub. 
Laws  1822-44,  p.  981),  provided  for  sentencinp  of 
convicts  to  hard  labor,  and  Pub.  Lswh  1844-57, 
p.  672,  allowed  jailers  50  per  cent,  of  the  profits 
on  the  labor  done  by  persons  committed  to  bis 
jail.  Held  that,  ns  the  terra  "slavery,"  as  used 
in  the  Constitution  and  the  earlier  statutes,  im- 
plied African  slavery,  and  denoted  that  civil 
relation  in  which  one  man  bus  absolute  power 
over  the  life,  fortune,  and  liberty  of  another,  a 
"slave"  being  a  person  wholly  snbject  to  th«* 
will  of  another.  Pub.  Lawn  1912,  c.  K25,  pro- 
viding for  the  leasing  of  convict  labor,  is  not 
in  violation  of  the  constitutional  inhibition 
against  slavery,  merely  contemplating  con- 
tracts for  convict  labor,  while  they  should  be  in- 
mates of  lastitutiona ;  this  being  particularly 
true,  in  view  of  long-continued  legislative  ac- 
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quiescence  in  die  sentencing  of  convicts  to  hard 
labor. 

[Ed.  Note.— For  otlier  casea,  see  Constitution- 
al lAw.  Cent  DiK.  (S  150-151%  ;  Dec.  Dig.  «=» 
83. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Slave;    Slavery.] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Assumpsit  by  William  £.  Anderson  against 
Gabriel  Salant,  alias,  and  others.  Certified 
from  the  superior  court.  Questions  answer- 
ed, and  cause  remanded. 

See,  also,  91  AtL  987. 

Fred  A.  Otis,  of  Providence  (George  Gor- 
don Battle  and  Karl  W.  Klrchwey,  both  of 
New  York  City,  of  counsel),  for  plalntltl. 
Herbert  A.  Bice,  Atty.  Gen.  (Zecharlah 
Ghafee,  Jr.,  of  Providence,  of  counsel),  for 
defendant  Salant  Irving  CbampUn  and 
James  Harris,  both  of  Providence  (John  C. 
Knowles,  Of  Providence,  of  counsel),  for  de- 
fendant Crescent  Garment  Co. 

JOHNSON,  C.  J.  Tbia  case  is  before  this 
court  on  a  constitutional  question  certified 
by  the  superior  court  under  Cieu.  Laws  1909, 
c.  298,  §  1. 

The  action  is  In  assumpsit  on  quantum 
meruit.  The  question  certified  is  raised  by 
the  tMrd  count  of  the  declaration,  which  al- 
leges in.  substance:  That  the  plaintifC  on  Oc- 
tot>er  10,  1910,  was  convicted  of  entering  a 
shop  in  the  nighttime  with  the  intent  to  com- 
mit larceny,  was  sentenced  to  a  term  of 
three  years'  Imprisonment  at  hard  labor  In 
the  state  prison  in  the  county  of  Providence, 
and  was  there  Imprisoned  from  October  10, 
1910,  to  and  including  June  25,  1913;  that 
on  December  24,  1912,  a  contract  was  en- 
tered into  between  defendant  and  the  board 
of  control  and  supply,  pursuant  to  section  21 
of  chapter  825  of  the  Public  Laws  of  1912, 
which,  transferred  to  the  board  of  control 
and  supply  all  the  power  and  authority  pre- 
viously vested  in  the  tioard  of  state  charities 
and  corrections  over  the  labor  of  prisoners 
and  other  inmates  of  state  Institutions,  "with 
power  in  said  board  to  sell  the  products  of 
such  institutions  and  make  such  contract  re- 
specting the  labor  of  the  prisoners  and  in- 
mates of  such  institutions  as  said  board  may 
deem  proper,"  and  provided  that  "all  orders, 
agreements  and  contracts  made  by  said 
board  with  respect  to  said  labor  shall  be  ob- 
served and  obeyed  by  the  officers  In  charge 
of  the  prisoners  and  other  inmates  of  such 
Institutions"  ;  that  pursuant  to  said  contract 
the  labor  and  services  of  the  plaintiff  were 
furnished  to  the  defendant,  and  accepted  and 
hired  by  it,  and  the  plaintiff  was  employed  by 
the  defendant  and  for  its  benefit  without  the 
plaintiff's  consent  and  against  his  will,  from 
January  1,  1913,  to  and  including  June  25, 
1013;  that  during  that  period  the  plaintiff 
was  compelled,  by  force  and  threats,  against 
his  will,  to  perform  labor  and  services  in  ac- 
cordance with  the  provisions  of  the  said  con- 


tract, and  by  his  labor  and  services  manufac- 
tured shirts  in  accordance  therewith,  and  the 
profits  from  lils  said  labor  and  services  were 
received  and  retained  by  the  defendant,  sut>- 
Ject  only  to  the  payment  to  the  state  of- 
Rhode  Island,  pursuant  to  the  terms  of  the 
said  contract,  of  the  sum  of  50  cents  per 
dozen  shirts,  manufactured  through  the 
plaintiff's  labor  and  services;  that  the  rea- 
sonable value  of  the  said  services  was  $3.50 
per  day,  and  that  no  part  of  the  value  of  the 
said  labor  and  services,  or  the  product  there- 
of, and  no  compensation  whatever  therefor, 
was  ever  paid  to  the  plaintiff.  It  is  fur- 
ther alleged: 

"That  said  section  21  of  said  act,  in  author- 
ising and  giving  to  the  said  board  power  to  make 
such  contracts  respecting  labor  of  the  prisoners 
as  said  board  may  deem  proper,  is  unconstitu- 
tional, in  that  it  is  repugnant  to,  and  in  viola- 
tion of,  article  1,  |  i,  of  the  Constitution  of 
Rhode  Island,  and  sucU  contract  between  the 
said  state  by  the  said  board,  and  the  defendant, 
the  Crescent  Garment  Company,  is  therefore  il- 
legal, null,  and  void." 

A  fictitious  promise  by  the  defendant  in 
consideration  of  the  promises  to  pay  the 
plaintiff  the  reasonable  value  of  his  services, 
amounting  to  the  sum  of  $1,000,  and  the 
breach  of  that  promise,  are  then  alleged. 
The  contract  in  question  is  made  a  part  of 
the  third  eount,  and  annexed  thereto  as  "Ex- 
hibit A."  Its  material  provisions  are:  The 
state  agrees  to  furnish,  and  the  company 
agrees  to  accept  and  hire,  the  labor  and  serv- 
ices of  not  less  than  250  inmates  of  the 
Rhode  Island  state  prison  and  of  the  Provi- 
dence county  Jail.  The  contract,  however, 
provides  that  if  the  state  can  furnish  more 
or  cannot  furnish  so  many  as  250,  the  com- 
pany shall  accept  the  services  of  such  num- 
ber as  can  be  furnished;  it  bebig  under- 
stood that  all  available  inmates  shall  be  fur- 
nished. Such  inmates  are  to  be  employed  in 
the  factory  within  the  prison  in  making 
shirts,  wiUi  machinery  and  materials  fur- 
nished by  the  company,  which  is  to  pay  to 
the  state  50  cents  per  dozen  for  all  shirts 
manufactured  under  the  contract.  It  is  pro- 
vided that  the  working  day  shall  last  from 
"7  or  7:30  a.  m.  to  12  noon,  and  from  1  p.  m. 
to  4:30  or  5:30  p.  m.,  and  on  Saturday  from 
7  or  7:30  a.  m.  to  12  noon."  The  company  is 
to  employ  a  superintendent  and  assistants, 
subject  to  the  approval  of  said  board,  and 
said  employes  are  always  to  be  subject  to 
such  rules  and  regulations  as  said  board 
may  prescribe.  The  sixth  section  is  as  fol- 
lows: 

"Sixtti.  The  party  of  the  second  part  further 
agrees  to  impart  all  needful  instructions  to  said 
inmates  employed  hereunder  in  the  manufacture 
of  said  shirts,  and  to  employ  at  its  own  expense 
a  superintendent  and  such  other  assistants  aa 
may  be  necessary  to  impart  such  instractioas 
and  to  direct  and  superintend  the  manufacture 
of  said  shirts,  but  the'  employment  of  said  super- 
intendent and  said  assistants  shall  be  subject  to 
the  approval  of  the  board  of  control  and  supply, 
on  behalf  of  the  party  of  the  first  part,  and  said 
superintendent  and  assistants  shall  at  all  times 
be  subject  to  such  rules,  regulations,  and  limi- 
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tatkma  as  aald  Iward  of  control  and  supply  nuty 
from  time  to  timp  prescribe,  the  said  board  of 
control  and  supply  reservinx  tbe  right  to  deny 
admission  to  or  to  eject  from  said  factory  any 
person  whom  said  board  may  for  cause  regard  as 
ob|ectio]iable,  or  whom  said  board  may  deem 
pulty  of  any  riolation  of  the  rules  of  said 
prison  or  of  any  breach  of  conduct  therein ;  and 
it  is  understood  and  acreed  that  said  party  of 
the  first  part  shall  at  all  times  have  the  right  to 
control  and  govern  said  inmates,  to  regulate 
their  conduct,  and  to  assign  the  tasks  to  be  per- 
formed under  this  agreement,  and  further  to 
mnke  and  institute  all  rules  and  regulations  for 
the  proper  discipline  and  guidance  of  said  in- 
mates, and  at  any  time  to  change  the  same,  and 
further  to  forbid  and  prevent  any  work,  or  any 
manner  or  method  of  performing  the  same,  that 
may  be  deemed  injurious  to  the  health,  danger- 
ous to  the  person,  or  subversive  of  prison  dis- 
cipline." 

When  It  appeared  that  the  third  count  of 
the  declaration  brought  in  question  the  con- 
stitutionality of  section  21  of  chapter  825  of 
tbe  Public  Laws  of  ldl2,  tbe  superior  court 
certified  the  case  to  this  conrt  for  the  de- 
tennlnatlon  of  the  constitutional  question. 

[1,2]  It  Is  necessary  first  to  consider 
whether  the  determination  of  the  oonstitu- 
tlonal  question  Is  necessary  for  the  disposi- 
tion of  the  case.  The  plaintiff  alleges  that 
pursuant  to  said  contract  the  labor  and  serv- 
ices of  the  plaintiff  were  furnished  to  the 
defendant  and  accepted  by  it,  that  he  was 
employed  by  the  defendant,  and  that  he  was 
compelled  by  force  and  threats  against  his 
will  to  work  for  the  defendant. ,  He  does  not 
allege  that  he  was  so  compelled  to  labor  by 
the  defendant,  and  that  allegation  cannot 
be  Inferred  for  him.  The  compulsion  ci 
which  be  complains,  therefore,  must  have 
been  exercised  by  the  state,  and  if  tbe  stat- 
ute was  invalid  the  wrong  done  the  plaintiff 
In  compelling  him  to  work  for  the  defendant 
was  done  by  the  state.  If,  however,  the  con- 
tract made  under  said  section  21  reduced  the 
plaintiff  to  the  condition  of  slavery.  It  may 
be  argued  that  tbe  defendant  would  be  liable 
to  an  action  of  assumpsit  apon  a  tort  com- 
mitted by  It  In  receiving  said  labor.  In  so 
receiving  the  labor  of  the  plaintiff,  was  the 
defendant  guilty  of  a  breach  of  duty  which 
it  owed  to  said  plaintiff?  If  so,  did  said 
breach  of  duty  violate  a  right  of  the  plain- 
tiff? Clearly  there  was  neither  a  breach  of 
duty  nor  a  violation  of  right,  unless  said 
contract  and  Its  enforcement  reduced  the 
prisoner  to  tbe  condition  of  a  slave.  Be 
conld  not  have  been  the  slave  of  the  defend- 
ant, for  under  tbe  contract  the  control  over 
him  was  reserved  to  tbe  state.  If  tbe  state 
was  the  master  of  the  plaintiff  as  a  slave, 
it  clearly  only  became  such  by  virtue  of  the 
contract  with  the  defendant  and  the  carrying 
ont  of  the  same,  as  prior  thereto  it  was 
simply  tbe  custodian  of  a  convict  sentenced 
to  tbe  state  prison  for  a  definite  term  at 
hard  labor.  If  tbe  state  thus  became  the 
master  of  the  slave,  tbe  wrong  done  the 
plaintiff  by  the  defendant  could  only  consist 
in  eoterlng  into  said  contract  and  receiving 
under  It  tbe  labor  of  tbe  plaintiff,  and  there* 


by  assisting  In  the  completion  of  the  trans- 
formation of  the  condition  of  tbe  plaintiff 
from  that  of  a  convict  into  that  of  a  slave. 
Where  the  labor  of  a  convict  has  been  re- 
ceived by  a  contractor  under  a  contract 
which  was  Illegal,  either  through  want  of 
authority  to  make  the  contract,  or  a  void 
commitment,  or  holding  to  labor  after  a  valid 
commitment  had  expired,  it  has  been  held 
that  the  law  will  raise  an  implication  of  a 
promise  upon  the  basis  of  the  tort  so  com- 
mitted by  the  contractor.  Thus  in  Greer  v. 
Crltz,  63  Ark.  247,  I'i  8.  W.  704,  the  statute 
placed  the  management  and  control,  and  the 
hiring  of  convicts  under  the  jurisdiction,  of 
the  county  courts.  Under  a  contract  wltb 
the  judge  of  the  county  court.  In  vacation  ot 
tbe  court,  the  convict  was  delivered  to  the 
contractor  to  work  out  his  fine,  and  worked 
for  the  contractor  under  said  contract.  The 
court  held  that  there  was  no  power  or  au- 
thority given  by  tbe  statute  to  the  judge  of 
tbe  county  court,  in  vacation  of  said  court, 
to  make  a  contract  for  that  purpose,  which 
could  be  done  alone  by  the  order  of  the 
court  itself,  and  held  that  the  defendant, 
being  a  party  to  the  contract,  was  bound  to 
know  of  this  lack  of  authority,  and  that  as 
he  bad  the  benefit  of  the  plaintiff's  services 
he  was  obliged  to  pay  for  them.  In  Patter- 
son V.  Crawford,  12  Ind.  241,  a  person  was 
convicted  and  sentenced  to  the  penitentiary 
by  a  court  which  had  no  jurisdiction,  and 
was  compelled  by  tbe  warden  to  labor  for 
a  contractor.    The  court  (page  244)  said: 

"That  the  defendant  knew  of  the  labor  charg- 
ed in  tiie  complaint,  and  assented  to  it,  is  a 
proposition  which  the  facts  appearing  in  tbe 
record  will  not  allow  us  to  doubt ;  and  for  aught 
that  appears  in  the  defense  in  question,  he  did 
know  that  Amutrong  had  not  been  legally  con- 
victed. The  defendant,  being  lessee  of  the  state 
prison,  and  entitled  by  law  to  the  labor  of  all 
those  legally  imprisoned,  and  of  no  others,  had 
a  right  to  know,  and  was,  in  our  opinion,  bound 
to  know,  who  were  legally  in  the  warden's  cus- 
tody. But  there  Is  really  nothing  in  the  second 
defense  inconsistent  with  the  fact  of  the  work 
having  been  done  for  tbe  defendant  at  his  re- 
quest, and  with  his  knowledge  of  all  the  cir- 
cumstance*."' 

In  Patterson  and  Another  v.  Prior,  18  Ind. 
440,  442  (81  Am.  Dec.  367),  the  court  said: 

"At  the  time  the  appellee  was  convicted  and 
sent  to  the  penitentiary,  the  court  of  common 
pleas  had  no  jurisdiction  in  that  behalf;  hence 
the  conviction  and  judgment  were  nallities,  and 
furnish  the  appellants  no  protection  for  the 
tort  committed  in  confining  him  in  the  peniten- 
tiary. Patterson  v.  Crawford,  12  Ind.  241.  The 
appellants  must  be  presumed  to  have  known  the 
law,  and  that  they  had  no  legal  right  to  impris- 
on the  appellee,  or  cause  him  to  labor.  That 
tliey  may  have  been  responsible  to  him  in  some 
form  cannot  be  doubted.  They  undoubtedly 
committed  a  tort,  and  the  question  here  is 
whether  tbe  tort  can  be  waived,  and  an  action 
maintained  on  on  implied  assumpsit?  We  will 
first  examine  this  question  so  far  as  it  relates 
to  Ptttterton.  He,  it  seems,  was  the  lessee  of 
the  penitentiary,  and  received  all  the  benefit  of 
the  appellant's  labor.  He  must  be  presumed  to 
have  assented  to  the  performance  of  the  labor, 
and,  being  benefited  thereby,  the  law  implies  a 
promise  to  pay  what  it  is  reasonably  worth. 
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*  •  *  In  our  opfnlon,  so  far  aa  Patterson 
is  concerned,  the  tort  may  be  waived,  and  an 
nrtion  be  maintained  on  the  implied  assumpsit. 
Tlie  case,  however,  is  entirely  different  as  to 
Miller,  the  warden  of  the  penitentiary.  He  re- 
ceived no  benefit  of  the  plaintiff's  labor,  and, 
not  having  been  benefited,  there  is,  as  to  him,  no 
consideration  to  support  an  implied  assumpsit  to 
pay." 

In  Tenn.  Coal,  Iron  &  R.  Co.  v.  Butler 
(June  4,  1914)  187  Ala.  61,  65  South.  804, 
the  court  said: 

"Alex  Butler  was  convicted  of  petit  larceny. 
He  was  sentenced  to  hard  labor  for  110  day^ 
as  punishment  for  the  crime.  The  costs  in  tte 
cause  amounted  to  $29.3u.  and  be  was  sentenced 
to  additional  hard  labor  for  the  county  until 
the  costs  were  paid  at  the  rate  of  40  cents  per 
day.  I'nder  the  law  the  defendant  was  entitled 
to  work  out  his  costs  at  the  rate  of  75  cents 
per  day,  instead  of  at  the  rate  of  40  cents  per 
day.  When,  therefore,  the  prisoner  had  per- 
formed hard  labor  for  the  county  for  the  period 
for  which  be  was  sentenced  as  punishment  for 
his  crime,  and  hnd  also  performed  additional 
hard  labor  for  a  sufficient  number  of  days  at  the 
rate  of  75  cents  per  day  to  pay  his  costs,  he  was 
•then  entitled  to  his  discharge,  and  any  further 
imprisonment  of  the  prisoner  became  illegal.  Ex 
parte  Haley,  1  Ala.  App.  528,  56  South.  245. 
rhe  jud^rment  of  the  court  sentencing  the  pris- 
oner to  hard  labor  showed  the  above  situation. 
Ex  parte  Haley,  snpra.  •  •  •  The  law  defi- 
nitely fi.xed  the  exact  date  upon  which  this  con- 
vict's term  expired,  and  any  labor  which  the  ap- 
Sellant  required  him  to  perform  after  that 
ate  was  without  warrant  of  law,  at  a  time 
when  the  appellant  had  no  legal  right  to  the 
custody  of  the  convict,  and  at  a  time  when  the 
law  may  well  raise  an  implied  contract  to  pay 
him  for  the  value  of  his  sen-ices." 

In  the  case  at  bar,  the  convict  was  not  de- 
livered to  the  contractor.  The  defendant, 
therefore,  could  not  become  the  master,  even 
though  the  making  and  enforcement  of  the 
contract  made  the  platntifT  a  slave.  The 
only  possible  master  In  such  case  would  be 
the  state,  which  retained  the  control  of  the 
convict.  If  the  defendant  was  guilty  of  a 
tort,  therefore,  it  could  only  be  in  receiving 
from  the  state  the  labor  of  the  convict,  who 
had  been  made  a  slave  by  the  contract  into 
which  defendant  had  entered  with  the  state. 

[3]  If  the  plaintiff  was  so  made  a  slave, 
and  the  defendant,  knowing  him  to  be  a 
slave  80  received  his  labor,  we  think  such 
conduct  on  the  part  of  the  defendant  would 
constitute  a  tort,  upon  which  the  law  would 
raise  an  implication  of  a  proml.se  to  pay 
therefor.  Would  he  be  bound  to  have  that 
knowledge?  We  are  unable  to  say  that  he 
would  not  be  so  bound.  The  plaintiff's  ease 
rests  entirely  upon  his  assumption  that  by 
the  contract  made  under  the  statute  and  its 
enforcement  he  was  made  a  slave.  That  can 
only  be  detennlned  by  the  decision  of  the 
constitutional  que-xtlon  certified.  We  will 
therefore  consider  the  constitutional  ques- 
tion. 

[41  Section  4  of  article  1  of  the  Constitu- 
tion reads:  "Slavery  shall  not  be  permitted 
in  this  state."  We  do  not  need  to  follow  the 
elaborate  arguments  of  plaintiff's  counsel  to 
come  to  the  conclusion  that  the  clause  of  the 
Rhode  Island  Constitution  under  oousidera- 


tion  had  the  saine  effect  upon  fitarery  as  the 
Thirteenth  Amendment  to  the  federal  Con- 
stitution, and  that  slavery  as  a  legal  status 
ceased  to  exist  within  this  state  upon  its 
adoption.  And  we  have  no  doubt  tliat,  like 
the  Thirteenth  Amendment,  said  provision  of 
the  Rhode  Island  Constitution,  while  de- 
signed to  forbid  slavery  as  it  existed  in  ttiis 
country  and  as  it  had  existed  in  Rhode  Is- 
land, doubtless  applies  equally  to  all  races  of 
mep. 

Was  the  aforesaid  condition  of  the  plain- 
tiff slavery?  Black's  Law  Dictlonarj-  (2d 
Ed.)  p.  1002,  gives  the  following  defluitlons: 

"Slave.  A  person  who  is  wholly  subject  to  the 
will  of  another;  one  who  has  no  freedom  of  ac- 
tion, but  whose  person  and  services  are  wholly 
under  the  control  of  another.  Webster.  One 
who  is  under  the  power  of  a  master,  and  who 
belongs  to  him,  so  that  the  master  may  sell 
and  dispose  of  his  person,  of  his  industry,  and 
of  his  labor,  without  his  bein^  able  to  do  any- 
thing, have  anything,  or  ac<imre  anything,  but 
what  must  belong  to  bis  master.  Civ.  Code  La. 
art.  35." 

"Slavery.  The  condition  of  a  slave ;  that  civil 
relation  in  which  one  man  has  absolute  ])ower 
over  the  life,  fortune,  and  liberty  of  another." 

In  3  Bouvler's  Law  Dictionary,  3082,  a 
slave  is  defined  as: 

"One  over  whose  life,  liberty,  and  property 
another  has  unlimited  coutroL  Uvery  limitation 
placed  by  law  upon  the  absolute  control  modi- 
nes  and  to  that  extent  changes  the  condition  of 
the  slave.  In  every  BlavehoUUng  state  of  the 
United  States  the  life  and  limbs  of  a  slave  were 
protected  from  violence  inflicted  by  the  master 
or  third  persons." 

Webster's  New  Internationa.!  Dictionary 
defines  a  slave  as: 

"A  person  held  in  bondage  to  another;  one 
held  as  a  chattel ;  one  whose  person  and  serv- 
ices are  under  the  control  of  another  as  owner 
or  master." 

The  Century  Dictionary  gives  the  follow- 
ing definitions: 

"Slave:  A  person  who  is  the  chattel  or  prop- 
erty of  another  and  is  wholly  subject  to  his 
will." 

"Slavery:  (1)  A  state  of  servitude;  the  con- 
dition of  a  slave;  bondage;  entire  subjection 
to  the  will  and  cummaads  of  another;  the  ob- 
ligation to  labor  for  a  master  without  the  con- 
sent of  the  servant;  the  establishment  of  a 
right  in  law  which  makes  one  person  the  abso- 
lute master  of  the  body  and  the  service  of  au- 
other.  (2)  The  keeping  or  holding  of  slaves; 
the  practice  of  keeping  human  beings  in  a  state 
of  servitude  or  bondage." 

In  Douglass  v.  Ritchie,  24  Mo.  177  (A.  D. 

1857),  the  court  said: 

"Our  system  of  slavery  resembles  that  of  the 
Romans  rather  than  the  rillenage  of  the  ancient 
common  law.  and  hence  l>oth  the  community  and 
the  courts  have  looked  to  the  Roman  rather 
than  to  the  old  common  law  of  England  for  rules 
applicable  to  it.  [Citing  cases.]  I'nder  the  for- 
mer law,  slaves  were  things  and  not  persons ; 
they  were  not  the  subjects  of  civil  rights,  and 
of  course  were  incapable  of  owning  property  or 
of  contracting  legal  obligations ;  they  and  all 
that  appertained  to  them  belongM  to  their  mas- 
ter, and  they  were  nnder  his  dominion.  In  a 
word,  slavery  was  then  defined  to  be  'an  in- 
stitution by  which  one  man  is  made  the  property 
of  another.'  Just.  Inst.  lib.  1,  tit.  3.  And  such 
undoiibtefUy  is  our  African  slavery;  and  ac- 
cordingly the  slave's  incapacity  to  b«  the  sab- 
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ject  of  dvil  righto— as  to  own  property,  or  con- 
tract a  legal  oblisatlon— which  flows  from  the 
nature  of  the  institution,  is  adopted  by  our 
people  in  practice  and  recognised  in  the  deci- 
sions of  our  courts." 

In  Westbrook  v.  State,  1S3  Ga.  578,  582. 
58.3,  66  S.  E.  788.  Tfll  (26  L.  R.  A.  [S.  S.] 
591,  18  Aim.  CttS.  2051,  a  convict  had  been 
convicted  of  murder,  and  the  case  was  be- 
fore the  Supreme  Court  on  exceptions.  The 
court  said: 

"Vpon  conviction  the  convict  may  lose  his 
lil)erty  for  the  time  being,  and  may  be  required 
to  perform  hard  labor,  but  he  does  not  lose  se- 
curity of  his  person  against  unlawful  invasion. 
The  security  of  person,  except  as  expressly  pro- 
vided by  statute,  remains  his  right ;  and  if  it  be 
unlawfully  invaded,  he  may  resist  such  unlawful 
invasion  as  if  there  had  been  no  conviction. 

1.^3  Ga.  584.  66  S.  E.  792,  28  li.  R,  A.  (N. 
S.)  591,  18  Ann.  Cas.  295: 

"Our  attention  has  been  called  to  the  case  of 
Jim  V.  State.  15  Ga.  .535,  where  it  was  held: 
•The  homicide  of  bis  master,  overseer,  or  law- 
ful employer,  by  a  slave,  in  resistance  to  an 
assault  made  upon  him,  must  be  either  justifi- 
able homicide  or  mui-der.'  But  we  think  n  con- 
vict stands  upon  a  different  footing  from  a  slave, 
and  his  rights  are  not  so  restricted  as  it  was 
ruled  in  that  case  with  respect  to  a  slave.  The 
convict  occupies  a  different  attitude  from  the 
slave  toward  society.  He  is  not  mere  property, 
without  any  civil  rights,  but  has  all  the  rights 
of  an  ordinary  citizen  which  are  not  expressly 
or  by  necessary  implication  taken  from  him  by 
law.  While  the  law  does  take  his  liberty,  and 
imposes  a  duty  of  servitude  and  observance  of 
discipline  for  the  regulation  of  convicts,  it  does 
not  deny  his  right  to  personal  security  against 
unlawful  invasion." 

In  Laws  of  Rhode  Island  1798,  page  607, 
an  act  relative  to  slaves  and  tbelr  manumis- 
sion fttr  snpport.  It  Is  provided! 

"Sec.  8.  And  be  it  further  enacted,  that  no 
person  i>oni  within  this  state  on  or  after  the 
first  day  of  March,  A.  D.  1784,  shall  be  deemed 
or  considered  a  servant  for  life,  or  a  slave ;  and 
that  all  servitude  for  life,  or  slavery  of  children 
to  be  bom  as  aforesaid,  in  consequence  of  the 
condition  of  their  motlierB.  be  and  the  same  is 
hereby  taken  away,  extinguished,  and  forever 
abolished. 

"Sec.  9.  And  be  it  further  enacted,  that  every 
child  bom  on  or  after  the  said  first  day  of 
March.  A.  D.  1784,  whose  mother  is  or  shall  be 
a  slave,  shall  be  supported  and  maintained  by 
the  owner  of  the  mother,  until  such  child  arrive 
at  the  age  of  twenty-One  years:  Provided  the 
owner  of  the  mother  sliall,  during  tliat  time,' 
hold  her  in  slavery." 

These  sections  without  change  appear  in 
Public  Laws  1822,  page  443,  and  were  in 
force  until  1844.  The  expressions  used  in 
said  section  8.  "a  servant  for  life,  or  a  slave," 
and  "all -servitude  for  life,  or  slavery,"  indi- 
cate clearly  that  slaver}'  and  servitude  for 
life  were  considered  interchangeable  expres- 
sions. Moreover,  the  use  of  the  word  "own- 
er" in  section  9  shows  that  slavery  was  con- 
sidered to  l>e  the  ownership  of  one  human 
being  by  another.  The  word  "slave,"  as  used 
in  the  above  statute,  clearly  meant  a  person 
held  under  the  well-known  institution  of 
slavery.  The  members  of  the  convention  liv- 
ing under  this  statute  would  naturally  have 
it  in  mind  when  they  used  the  word  "slav- 
ery" In  the  Constitution,  and  would  use  it 


with  the  same  meaning.  The  rights  of  a  pris- 
oner In  Rhode  Island  are  far  wider  than 
those  of  a  slave.  A  slave  had  no  property 
rights  whatever  and  could  neither  sue  nor  be 
sued,  except  that  he  might  sue  to  enforce  his 
freedom.  In  Cobb  on  Slavery,  p.  235,  it  Is 
said: 

"Of  •  •  •  the  right  of  private  property 
the  slave  is  absolutely  deprived." 

And  (l)age  238): 

"A  slave  cannot  take  by  descent,  there  being 
in   him  no  inheritable  blood." 

The  rights  of  a  prisoner  in  Rhode  Island  in 
regard  to  property  and  access  to  the  courts 
are  as  follows:    Gen.  Laws  1909,  c.  354,  §  35: 

"No  conviction  or  sentence  for  any  offense 
whatsoever  shall  work  corruption  of  blood  or 
forfeiture  of  estate." 

Section  36  provides  that  every  person  con- 
victed of  murder  or  arson  is  dvlUy  dead. 

Section  53:  ■ 

"No  person  who  shall  be  sentenced  to  im- 
prisonment in  the  state  prison  shall  have  any 
power,  during  bis  imprisonment,  to  make  any 
will  or  any  conveyance  of  his  property  or  of 
any  part  thereof." 

These  statutes  are  construed  and  the  whole 
subject  discussed  in  Kenyon  v.  Saunders,  18 
R.  I.  500,  30  AtL  470,  26  L.  R.  A.  232  (1804), 
where  it  was  held  that  a  man  in  prison  for  a 
term  of  years  for  felony  has  snch  an  interest 
in  the  personal  estate  of  his  wife.  If  she  died 
Intestate,  as  to  entitle  him  to  contest  the  va- 
lidity of  the  wUl,  although  he  could  not  ad- 
minister on  her  estate,  and  that  he  was  en- 
titled to  prosecute  an  appeal  from  the  decree 
of  the  probate  court  admitting  his  wife's  will 
to  probate  and  to  give  the  bond  required  by 
statute  In  order  to  take  an  appeal.  Stlnesa, 
J.,  said: 

"If  it  should  be  held  that  bis  conviction  de- 
prives him  of  the  right  to  appeal,  then  he  would 
thereby  also  be  deprived  of  the  power  ever  to 
enforce  his  right  to  the  properti'  itself.  *  *  * 
A  convict  is  neither  civilly  dead,  nor  deprived 
of  his  rights  of  property ;  and,  if  this  be  so, 
he  should  be  entitled  to  enforce  such  right  when 
it  is  necessary  to  do  so." 

The  opinion  goes  on  to  bold  that  the  con- 
\ict  may  give  a  valid  appeal  bond.  Thus  a 
convict  can  have  an  interest  in  property, 
while  a  slave  cannot;  a  convict  can  sue, 
while  a .  slave  cannot.  This  distinction  re- 
mains, whether  or  not  the  convict's  labor  is 
subject  to  a  contract.  While  his  rights  are 
considerably  limited  because  of  bis  imprison- 
ment, he  still  retains  many  Important  rights 
which  a  slave  lacks.  Employment  of  prison- 
ers at  hard  labor  existed  before  the  adoption 
of  the  Constitution.  Section  10  of  chapter  8 
of  "An  act  concerning  crimes  and  punish- 
ments," passed  February  3,  18.S8  (Pub.  Laws 
1822-44,  p.  081),  provided: 

"Every  person  who  shall  be  sentenced  to  im- 
prisonment for  life  or  the  term  of  one  year  or 
more  for  any  one  offense,  shall  l>e  imprisoned  in 
the  state  prison  at  Providence,  and  there  kept 
at  hard  labor,  in  separate  connnement." 

While  no  contracts  for  the  labor  of  con- 
victs have  been  shown  before  184^,  when  onr 
Constitution  was  drafted,  the  Act  concerning 
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crimes  and  punlslinients,  c.  10,  J  1,  enacted 
February  3, 1838  (Pub.  I^ws  1822-44,  p.  990), 
provides  that  the  Inspectors  of  the  state  pris- 
on— 

"shall  advise  with  the  warden  as  to  the  pur- 
chase of  necessary  supplies  and  provisions  for 
the  convicts  and  materials  to  be  manufactured 
by  them,  and  as  to  the  sale  of  all  articles  made 
In  the  said  prison,  •  •  •  nor  shall  they  be, 
in  any  way  interested  in  any  contract  for  the 
supplies  of  the  same,  or  the  labor  of  the  con- 
victs." 

The  C<xistltutlon  was  drafted  by  the  con- 
vention November  5,  1842,  and  by  its  prorvl- 
slons  was  to  go  into  effect,  If  adopted,  on  the 
first  Tuesday  of  May,  1843.  June  27,  1845, 
the  General  Assembly  passed  an  act  provid- 
ing that; 

"The  keeper  of  each  county  jail,  except  the 
jail  in  the  county  of  Providence,  shall  be  al- 
lowed in  full  for  his  services  under  this  act, 
fifty  per  cent,  of  all  the  profits  on  the  labor  done 
under  his  care  and  oversight  by  persona  commit- 
ted to  such  jafl."    Pub.  Laws  1844-57,  p.  625. 

The  first  act  specifically  providing  for  let- 
ting the  services  of  prisoners  by  contract  is 
Public  Laws  of  Rhode  Island,  1844-57,  p.  672 
(January,  1847),  section  4  of  which  provided: 

"The  warden,  under  the  direction  of  the  in- 
spectors, may  let  the  services  of  the  prisoners  to 
contractors  for  the  kinds  of  work  before  speci- 
fied." 

A  similar  provision  is  included  in  every 
subsequent  revision  of  the  statutes  to  and 
including  Gen.  Laws  1909,  c.  360,  !§  9,  12. 
Thus,  although  the  validity  of  prison  labor 
contracts  has  never  been  before  our  courts, 
it  has  been  repeatedly  recognized  by  Legisla- 
tures during  a  period  ot  certainly  68  years. 
During  all  that  time  it  has  never  been  public- 
ly questioned  until  the  present  suit  was 
brought.  While  such  protracted,  continuous, 
and  tborou^  acquiescence  is  not  conclusive, 
it  is  a  strong  argument;  and  the  settled  opin- 
ion and  practice  of  many  Legislatures  Is  en- 
titled to  serious  consideration  before  it  is 
overthrown,  even  though  it  tias  not  the  au- 
thority of  a  judicial  decision. 

The  plalntUTs  counsel  dte  definitions  of 
slavery  from  Plessy  v.  Ferguson,  163  U.  S. 
587,  16  Sup.  Ot  1138,  41  L.  Ed.  256;  Hodges 
V.  United  States,  203  U.  S.  1,  27  Sup.  Ct.  6, 
51  I*  Ed.  66 ;  Civil  Rights  Cases;  109  V.  8.  8, 
8  Sup.  Ot  18,  27  L.  Ed.  835.  In  Plessy  v. 
Ferguson,  163  U.  S.  at  page  542,  16  Sup.  Ct. 
1140,  41  L.  Ed.  256,  slavery  was  defined  as 
follows: 

"Slavery  implies  involuntary  servitude — a 
state  of  bondage ;  the  ownership  of  mankind  as 
a  chattel,  or  at  least  the  control  of  the  labor 
and  services  of  one  man  for  the  benefit  of  anoth- 
er, and  the  absence  of  a  legal  right  to  the  dis- 
posal of  his  own  person,  propearty,  and  serv- 
ices." 

In  Hodges  v.  United  States,  203  U.  8.  at 
page  17,  27  Sup.  Ct  8,  51  I«.  Ed.  66,  it  was 
said: 

"A  reference  to  the  definitions  in  the  diction- 
aries of  words  whose  meaning  is  so  thoroughly 
understood  by  all  seems  an  affectation,  yet  in 
Webster  'slavery'  is  defihed  as  'the  state  of 
entire  subjection  of  one  person  to  the  will  of 
another.' " 


In  Civil  Rights  Cases,  109  U.  S.  at  page  22, 
3  Sup.  Ct  29,  27  L.  Ed.  835,  the  court  said: 

"The  long  existence  of  African  slaveiy  in  this 
country  gave  us  very  distinct  notions  of  what  it 
was,  and  what  were  its  necessary  incidents. 
Compulsory  service  of  the  slave  for  the  benefit 
of  the  master,  restraint  of  his  movements  ex- 
cept by  the  master's  will,  disabilit?  to  hold 
property,  to  make  contracts,  to  have  a  standing 
m  court,  to  be  a  witness  against  a  white  person, 
and  such  like  burdens  and  incapacities,  were 
the  inseparable  incidents  of  the  institution.'' 

In  their  argument  plalntifrs  counsel  select 
the  definition  from  Plessy  v.  Ferguson,  supra, 
as  the  "most  careful  and  accurate  one  to  be 
found  in  the  books."  In  commenting  upon  it 
they  pass  by  the  first  part,  viz.  "Slavery  im- 
plies involuntary  servitude — a  state  of  bond- 
age; the  ownerslvtp  of  mankind  as  a  chattel" 
— and  say: 

"According  to  this  definition  the  elements  of 
slavery  are:  (1)  Tlie  control  of  the  labor  and 
services  of  a  person  (2)  for  the  benefit  of  anoth- 
er, and  (3)  the  absence  of  a  legal  right  in  the 
former  to  the  disposal  of  his  own  person,  prop- 
erty and  services.  We  submit  that  these  de- 
ments clearly  exist  under  the  contract  by  wtiidh 
the  plaintiff  was  compelled  to  work  for  the  de- 
fendant in  the  present  case:  (1)  The  labor  and 
services  of  the  plaintiff  were  controlled  directly 
by  the  contractor,  and  he  was  compelled  by 
force  and  threats,  against  his  will,  to  perform 
the  tasks  assigned  to  him.  (2)  The  benefit  or 
profit  from  his  services  accrued  to  the  contrac- 
tor, subject  to  the  fixed  payments  to  the  state; 
the  plaintiff  himself  was  entitled  to  no  benefit 
from  those  services.  (3)  The  plaintiff  was  with- 
out legal  right,  under  the  contract,  to  dispose  of 
his  person,  property,  or  services,  either  by 
workmg  for  the  state,  some  other  contractor,  or 
himself,  or  by  not  working  at  all.  As  to  his 
person  and  services  this  is  dear.  His  right 
to  the  disposal  of  his  property  was  equally  non- 
existent; a  convict  may  not  make  a  will  or  any 
conveyance  of  his  property  or  any  part  thereof 
during  his  Imprisonment.  Kenyon  v.  Saunders, 
18  R.  I.  590,  592,  30  Atl.  470.  26  L.  R.  A. 
232;  Public  Statutes  of  Rhode  Island,  c  248. 
S  52." 

The  statement  that  the  labor  and  services 
of  the  plaintiff  were  controlled  directly  by 
the  contractor  is  not  borne  out  by  the  alle- 
gations of  plaintiff's  declaration  or  by  tbe 
provisions  of  the  contract  annexed  thereto. 
The  compulsion  alleged  in  the  third  count  of 
the  declaration  Is  not  set  out  as  that  of  the 
defendant.  As  to  the  benefit  or  profit  from 
his  services,  his  labor  was  a  part  of  his  sen- 
tence, and  was  furnished  to  the  contractor 
by  the  state  for  a  compensation  fixed  in  the 
contract  His  inability  to  dispose  of  his  per- 
son, or  services,  did  not  arise  from  the  con- 
tract, bat  from  his  status  as  a  convict  under 
sentence  in  prison.  His  services  being'  a  part 
of  his  sentence  could  not  be  disposed  of  or 
controlled  otherwise  thau  by  the  state.  His 
disabilities  in  regard  to  the  disposal  of  his 
property  are  due  to  the  provisions  of  the 
statutes,  applicable  alike  to  all  convicts,  and 
were  not  imposed  by  the  contract  made  under 
said  section  21  of  chapter  826  of  the  Public 
Laws  of  1912. 
Plaintiff's  counsel  say  In  their  brief: 
"It  may  finally  be  contended  that  our  reason- 
ing carries  u«  too  far,  and,  if  adopted,  would 
lead  to  the  result  that  the  state  cannot  compel 
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convicta  to  labor  tor  itvUf,  either  without  cMn- 
peusation  or  at  a  compensadon  fixed  by  the 
state.  That  problem  is  not  now  before  this 
conrt.  The  only  qaostion  now  under  consider- 
ation ia  wliether  ancompenaated  contract  labor 
bj  convicts  ia  within  the  constitutional  prohi- 
bition ;  any  additional  questions  of  this  nature 
may  b«  dealt  with  when  they  ariMe.  Hence  we 
need  neither  affirm  nor  deny  that  either  of  the 
situations  suggested  would  violate  the  constitu- 
tional prohibition.  At  the  same  time,  it  is  prop- 
er to  call  the  court's  attention  to  the  clear  dis- 
tinction which  exists  between  the  status  of  a 
convict  who  is  obliged  to  work  for  the  state  and 
that  of  the  convict  who  is  compelled  to  labor 
for  any  one  to  whom  the  state  sees  fit  to  let  or 
sell  his  services.  The  former  is  slavery  as  de- 
fined in  Plessy  t.  Ferguson,  supra:  'A  control 
of  the  labor  and  services  of  one  man  for  the 
benefit  of  another,  and  the  absence  of  a  legal 
right  to  the  disposal  of  his  own  jperson,  property, 
and  services.'  But  the  latter  is  slavery  in  the 
strictrat  sense  of  the  word ;  it  ia  chattel  alavery 
such  as  existed  in  the  South  prior  to  1870.  The 
distinctive  feature  of  that  alavery  was  'the 
ownership  of  mankind  as  a  chattel,'  involving  as 
it  did  a  right  in  the  ovmer  to  lease  or  sell  his 
slave  at  wilL  Here  the  state  stands  in  the 
place  of  owner,  and  the  contractor  is  the  les- 
see, or  purchaser  for  a  term  of  years,  of  the 
services  of  the  convict.  This  amounts  in  sub- 
stance to  a  disposal  of  the  coavict  himself,  since 
it  entails  of  necessity  the  practical  control  of  the 
convict's  person,  as  well  as  his  services,  by  the 
lessee's  agent.  It  is  true  that  the  latter  has  not 
an  absolnte  power  over  the  convict's  person. 
Neither  did  the  lessee  of  a  slave  in  antebellum 
days:  he  was  obliged  to  use  reasonable  care  and 
moderation  in  the  treatment  and  discipline  of 
the  slave  hired  by  him,  and  was  liable  to  the 
owner  for  any  injury  resulting  from  on  abuse 
of  Ills  power. 

PlalntUTg  connsel  hare  thus  furnished  a 
deflnltlon  of  the  kind  of  slavery  they  seelc  to 
estabUsIt,  not  "the  status  of  a  convict  who  la 
comiieUed  to  work  for  the  state,"  which  they 
claim  Is  slavery  as  de&aed  in  Plessy  v.  Fer- 
guson, supra,  but  "that  ci  the  convict  who  Is 
compelled  to  labor  for  aor  one  to  whom  the 
state  sees  fit  to  let  or  sell  bis  services."  Of 
this  they  say : 

"The  latter  is  slavery  in  the  strictest  sense  of 
the  word ;  it  is  cliattd  slavery  such  as  existed 
in  the  South  prior  to  1870.  The  distinctive  fea- 
ture of  that  slavery  was  'the  ownership  of  man- 
kind as  a  cliattel,'  Involving  as  it  did  a  right 
in  the  owner  to  lease  or  sell  his  slave  at  wiU." 

The  condition  of  slavery  sought  to  be  es- 
tablished la  a  synthetic  slavery,  made  up 
from  the  incidents  Inherent  in  the  condition 
at  being  a  convict  lawfully  under  sentence 
and  the  fact  that  said  convict  was  compi- 
led to  work  porsoant  to  the  contract  made 
Boder  the  statutet,  As  we  have  seen,  the  al- 
leged direct  control  by  the  contractor  is  not 
present.  The  plalntlfTs  inability  to  dhspose 
of  his  person,  property,  and  services  is  in  no 
way  due  to  the  contract  of  which  he  com- 
idains,  but  is  an  incident  of  bis  condition  as 
a  convict.  Then,  on  the  other  hand,  there 
are  present  rights  which  are-  not  those  of  a 
alAT<^  as  the  right  to  sue  and  to  enter  into 
a  contractual  obligation  in  the  necessary 
prosecution  of  his  suit,  and  in  short  all  the 
rights  of  an  ordinary  citizen  which  are  not 
necessarily  taken  from  him  by  reason  of  his 
condition  as  a  convict    The  condition  of  al- 


leged slavery  \dilch  he  has  constracted  fills 
the  requirements  of  no  definition  which  has 
been  cited,  not  even  the  one  be  selects  as  the 
most  accurate  one  to  be  found  in  the  books. 
That  requires  "a  state  of  bondage — the  own- 
ership of  mankind  as  a  cliattel."  TbaX  por- 
tion of  the  definition  he  passes  by,  and  de- 
pends upon  the  remaining  portion,  viz.:  "At 
least,  the  control  of  the  labor  and  services 
of  one  man  for  the  benefit  of  another,  and 
the  absence  of  a  legal  right  to  the  disposal 
of  bis  own  person,  property,  and  services." 
Of  the  portions  thus  selected,  the  words  "the 
control  of  the  labor  and  services  of  one  man 
for  the  benefit  of  another"  constitute  the  sum 
total  of  material  for  the  construction  of  the 
condition  of  slavery  claimed,  as  "the  absence 
of  a  legal  right  to  dispose  of  Ills  own  per- 
son, property,  or  services"  is  incident  to  bis 
legal  status  as  a  convict  under  sentence  for 
a  term  In  state  prison,  and  does  not  in  any 
way  result  from  the  contract  As  to  said 
first  part  of  said  selected  portion  of  the  def- 
inition, his  counsel  seem  to  recognise  the 
necessity  of  a  master  for  the  slave,  and  say 
that  "the  latmr  and  services  of  tlie  plalntlfl 
were  controlled  directly  by  the  contractor," 
whlob  Is  not  'alleged  in  the  dedaratlon,  add- 
ing, "and  he  was  compelled  by  force  and 
threats,  against  his  will,  to  perform  the  tasks 
assigned  him,"  which  last  is  alleged  In  the 
declaration,  but  the  declaration  falls  to  al- 
lege that  be  was  thas  compelled  by  the  de- 
fendant   < 

As  we  have  ijeen.  It  is  not  claimed  that  to 
cause  a  prisoner  to  work  for  the  state  is  a 
ylolatton  of  the  constitutional  provision  for- 
Mdding  slavery,  but  that  to  cause  him  to 
work  upon  the  materials  of  another  than  the 
state,  under  a  contract  between  such  other 
person  and  the  state,  In  the  prison  of  the 
state,  tinder  the  control  of  the  state,  the 
state  receiving  compensation  fbr  said  work, 
and  the  convict  not  receiving  compensation 
therefor,  results  In  the  tranaformatlon  of  the 
labor  which  is  imiiosed  upon  the  convict  as 
a  part  of  his  sentence  into  that  of  a  slave, 
and  constitutes  a  condition  of  slavery.  If 
this  contention  is  sound,  It  follows  that, 
while  the  state  may  compel  the  convict  to 
work  for  the  state  upon  the  materials  of  the 
state  In  its  workshop  situated  in  the  prison, 
the  state  must  own  the  materials  upon  which 
the  work  is  done  or  the  convict  cannot  law- 
fully be  comi)elled  to  work.  The  state  must 
therefore  engage  In  business  In  which  it  di- 
rectly employs  the  convict  upon  its  own  ma- 
terlnls  or  It  cannot  lawfully  compel  him  to 
Work  at  all.  Does  the  convict  work  any  the 
less  for  the  state  when  he  is  comi)elled  to 
work  upon  the  property  and  with  the  ap- 
pliances of  a  contractor  with  the  state,  in 
the  prison  of  the  state,  under  the.  control  of 
the  state,  for  a  wage  paid  to  the  state  by  the 
contractor  under  a  contract  made  with  the 
state,  than  when  he  so  works  upon  materials 
owned  by  the  state?    It  is  claimed  that  he 
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Is  CDmpeHecl  to  work  for  the  benefit  of  an- 
other, and  not  for  the  state.  True,  hla  labor 
Is  done  upon  materials  which  are  not  the 
property  of  the  state.  The  contractor  with 
the  state,  however,  only  has  the  labor  done 
thereon,  for  which  he  pays  the  state,  and 
which  It  was  the  right  of  the  state  to  have 
done  as  a  part  of  the  sentence  Imposed  upon 
the  convict.  We  cannot  think  that  the  con- 
dition of  the  convict  Is  changed  by  such  work 
upon  the  materials  of  the  contractor  from 
his  condition  as  a  convict  Into  that  of  a  slave, 
either  of  the  state  or  the  contractor. 

We  see  no  reason  to  doubt  that.  In  adopt- 
ing section  4  of  article  1  of  the  Constitution, 
the  convention  and  the  people  had  In  mind 
slavery  as  It  then  existed  In  some  of  the 
states  of  the  Union  and  as  It  had  existed  in 
this  state.  The  word  "slavery"  at  that  time 
was  used  both  In  our  statutes  and  In  com- 
mon parlance  to  mean  a  very  definite  thing, 
namely,  the  Institution  of  slavery.  We  see 
no  reason  to  suppose  It  was  used  In  the  Con- 
stitution In  any  other  sense.  The  fact  that 
prison  labor  existed,  without  question,  con- 
temporaneously with  the  adc^tion  of  the 
Constitution,  is  also  strong  evidence  that 
the  prohibition  was  not  intended  to  Include 
such  labor.  The  long  acquiescence  in  the 
legislative  exercise  of  the  power  to  let  pris- 
on labor,  beginning  In  January,  1847,  Is  also 
a  strong  argument  in  favor  of  the  validity 
of  that  jMwer.  We  are  of  the  opinion  that 
the  plaintiff  has  entirely  failed  to  establish 
bis  contention  that  his  status  under  said 
contract  was  that  of  a  slave. 

Because  the  statute  emi)owers  the  board 
of  control  and  supply  to  "make  such  con- 
tract resi)eetlng  the  labor  of  prlsouers  aod 
inmates  of  audi  institutions  as  said  board 
may  deem  proper,"  and  provides  that  "all 
orders,  agreements  and  contracts  made  by 
said  board  with  respect  to  said  labor  shall 
be  observed  and  obeyed  by  the  officers  In 
charge  of  the  prisoners  and  other  inmates  of 
such  institutions,"  plaintiff's  counsel  argue 
that  the  statute  "obviously  authorized  the 
board  to  delegate  to  the  contractor  complete 
control  over  the  i>erson  and  the  conduct  of 
the  prisoner  while  at  work  (subject  to  the 
restrictions  as  to  corporal  punishment  here- 
tofore noted),  as  well  as  over  his  labor,"  that 
"the  power  conferred  on  the  board  and  not 
the  extent  to  which  It  is  exercised  is  the 
test  of  the  statute's  validity,"  and  "that  a 
w>urt,  in  passing  on  the  couxtltutiouallty  of 
a  statute,  is  not  confined  to  its  language  but 
may  look  to  Its  necessary  or  natural  effect 
and  its  natural  operation."  ijectl(xi  21  of 
chapter  S25,  Pub.  Laws  1012,  reads: 

"Sec.  21.  All  the  powpr  and  authority  now 
vested  in,  and  exercised  by,  the  board  of  state 
charities  and  corrections  over  the  labor  of  pris- 
oners and  other  inmates  of  the  institutiODS  now 


under  the  control  and  management  of  the  lioard 
of  state  charities  and  corrections  are  hereby 
transferred  to  and  vested  in  the  board  created 
by  this  act,  with  power  in  said  board  to  sell 
the  products  of  such  institutions  and  make 
such  contract  respecting  the  labor  of  the  prison- 
ers and  inmates  of  such  institutions  as  said 
board  may  deem  proper,  and  all  orders,  agree- 
ments and  contracts  made  by  said  board  with 
respect  to  said  labor  shall  be  observed  and  obey- 
ed by  the  officers  in  change  of  the  prisoners  and 
other  inmates  of  such  institutions.  For  the 
purpose  of  the  performance  of  their  duties  nnder 
this  act  the  members  of  the  board  shall  have  all 
the  powers  and  privileges  conferred  upon  and 
enjoyed  by  the  members  of  the  state  board  of 
charities  and  corrections  under  the  prorisions  of 
chapter  3tM)  of  the  (reneral  Laws,  and  any  acts 
in  amendment  thereof,  of  visiting  such  insti- 
tutions and  conferring  with  the  prisoners  and 
inmates  therein." 

The  only  labor  for  whi<^  c<mtracts  are  au- 
thorized by  the  statute  is  that  of  prisoners 
and  inmates  of  the  institutions.  All  orders, 
agreements,  and  contracts  with  respect  to 
such  labor  are  to  be  observed  and  obeyed  by 
the  ofiicers  in  charge  of  the  prisoners  and 
other  Inmates  of  the  institutions.  The  board 
is  authorized  to  visit  such  Institutions  and 
confer  "with  the  prisoners  and  Inmates  there- 
in." It  is  evidenC  that  the  statute  contem- 
plates only  the  labor  of  such  prisoners  and 
inmates  wfille  prisoners  and  inmates  of  the 
institutions.  There  is  jxo  indication  of  an 
intent  to  authorize  the  making  of  a  contract 
wliereby  the  state  shall  part  with  or  permit 
any  interruption  of  its  lawful  control  over 
said  prisoners  and  Inmatea  The  statute  au- 
thorizes the  board  to  "make  such  contract 
respecting  the  labor  of  prisoners  and  inmates 
of  such  institutions  as  it  may  deem  proper." 
This  can  only  mean  a  contract  respecting 
such  labor;  and  there  cannot  be  imported 
into  the  statute  the  authority  on  the  part  of 
the  board  to  interfere  with  or  to  modify  or 
to  terminate  the  lawful  control  of  the  state 
over  said  prisoners  and  other  inmates  of  the 
Institutions.  The  discretion  given  to  the 
board  in  the  making  of  such  contracts  is  a 
lawful  discretion  as  to  the  subject-matter  of 
such  contracts,  and  does  not  authorize  ttie 
exercise  of  arbitrary  power  by  the  board  in 
disposing  of  the  control  and  custody  of  the 
prisoners  and  Inmates  of  the  state  institu- 
tions. We  find  nothing  in  tlie  statute  whictt 
violates  the  constitutional  prorislon  forbid- 
ding slavery,  or  which  In  its  necessary  or 
natural  oi>eration  tends  to  bring  about  sncb 
a  result. 

Our  decision  Is  that  section  21  of  chapter 
825  of  the  Public  Laws  of  Rhode  Island,  Jau- 
uary,  1912,  is  not  in  violation  of  article  1, 
}  4,  of  the  Constitution  of  Rhode  Island.  The 
pai>er»  in  the  case,  with  our  decision  indorsed 
thereon,  will  be  returned  to  the  superior  court 
for  the  counties  of  Providence  and  Bristol 
for  further  proceedings. 
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GALWELL  et  aL  v.  BOGEBS.     (No.  3».) 

(Court  of  Appeals  of  Maryland.     Dec.  16, 

191&) 

1.  Gifts  «=»B  —  Trusts  «s>l36  —  Passive 
Trust  —  Quaufied  Gift  in  Naturb  or 
TausT— DoNEK  Claiming  Cobpus. 

Defendant's  father  and  sister  were  sole 
heirs  of  their  sister,  who  had  died  intestate. 
l^iTSuant  to  the  decedent's  wish  that  some  pro- 
vision be  made  for  defendoAt,  plaintiffs  each 
contributed  half  of  a  fund  which  was  invested 
in  bank  stock,  certificates  being  issued  in  de- 
fendant's name,  but  retained  by  the  father,  who 
turned  the  income  over  to  defendant  as  it  ac- 
crued, lliis  was  done  under  an  arrangement 
explained  to  and  acquiesced  in  by  defendant  be- 
fore the  creation  of  the  fund  that  the  father 
should  so  retain  control  of  the  corpus  until  his 
death,  whereupon  it  was  to  go  to  defendant. 
Held,  that  such  arrangement  was  not  a  passive 
trust  entitling  defendant  as  beneficiary  to  the 
possession  of  the  corpus,  but  was  a  qualified 
gift,  to  the  terms  of  which  defendant  had  con- 
sented in  advance,  and  by  which  she  was  bound. 
[Ed,  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  <|  22-27;  Dec.  Dig.  <S=>5;  Trusts,  Cent 
Dig.  I  179;   Dec.  Dig.  <e=>136.] 

2.  Injunction  «s>28  —  Threatened  Leoai. 
Pbocbedinos. 

In  an  action  by  the  father  and  sister  to 
enjoin  threat«ied  legal  proceedings  by  defend- 
ant to  secure  possession  of  the  corpus  of  such 
gift,  plalntiifs  were  entitled  to  a  decree  declar- 
ing such  gift  as  a  trust  and  restraining  the 
threatened  proceedings. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §3  24-4»,  54-61 ;   Dec.  Dig.  «=>26.] 

3.  Tbcsts  €=»374—Vai.iduy— Action  to  Sus- 
tain—Relief— Tbbeatbneo  Pbocbedinos. 

Plaintiffs  were  not,  however,  entitled  to  a 
forther  decree  appointing  a  trustee  and  compel- 
ling the  indorsement  of  the  stock  certificates  to 
him  for  future  management  of  the  gift,  since 
ancb  action  would  be  inconsistent  r.-ith  the 
terms  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  g§  607-«12 ;   Dec.  Dig.  <8=»374.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more  City  ;   Chas.  W.  Heuisler,  Judge. 

•To  ibe  officially  reported." 

Suit  by  James  S.  Cfllwell,  Individually  and 
as  trustee,  and  Fannie  C.  Lambert  against 
Almee  C.  Bogers  for  an  injunction.  From  a 
Juilgment  sustaining  a  demurrer  to  their  bill 
of  complaint  anfl  dismissing  the  bill,  plain- 
tiffs appeal.    Beversed. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB, 
BI;BKE,  THOMAS,  PATTISON,  UBNEK, 
and  STOCKBBIDGE,  JJ. 

Henry  H.  Dlnneea  and  Harry  M.  Benzin- 
ger,  both  of  Baltimore,  for  appellants.  J. 
Stanislaus  Cook  and  J.  Pembroke  Thorn,  both 
of  Baltimore,  for  appellee. 

UBNBB,  J.  [1]  Upon  the  death  Intestate 
of  Catherine  M,  Calwell  In  August,  1913,  her 
estate  passed  to  her  hrotber  and  sister,  James 
S.  Calwell  and  Fannie  C.  Tximbert,  the  pres- 
ent appellants,  as  her  only  next  of  kin  and 
heirs  at  law.  In  pursuance  of  a  request 
made  by  their  deceased  sister  In  her  lifetime 
that  some  provision  be  made  for  her  niece, 
Annie  C.  Calwell,  daughter  of  James  S.  Cal- 


well, the  appellants  proposed  to  establish  a 
fund  of  $10,(X)0,  of  which  each  of  them  should 
contribute  one-half,  to  be  invested  in  Mr. 
Calwell's  name  as  trustee,  and  the  income  to 
be  paid  by  him  to  his  daughter  during  his 
life,  and  after  his  death  the  corpus  of  the 
fund  to  te  paid  to  her  absolutely.  It  was 
concluded,  however,  upon  further  considera- 
tion, that  it  would  be  a  simpler  and  better 
plan  to  have  the  stocks  In  which  it  was  in- 
tended to  Invest  the  fund  issued  in  the  name 
of  the  daughter,  and  to  have  (he  certificates 
of  the  stock  delivered  to  her  father  as  trus- 
tee and  held  by  him  until  his  death.  This 
modified  proposal  was  fully  explained  to  the 
daughter  and  met  with  her  approval.  The 
fund  of  $10,000  was  accordingly  provided  by. 
her  father  and  aunt,  and  was  invested  in  Bal- 
timore city  and  national  bank  stock,  the  cer- 
tificates of  which  were  issued  in  the  daugh- 
ter's name,  but  were  delivered  to  her  father, 
and  have  since  remained  in  his  custody.  The 
income  from  the  investments  has  been  receiv- 
ed by  the  daughter  as  it  accrued.  Shortly 
before  her  marriage,  in  December,  1914,  she 
demanded  the  delivery  to  her  of  the  certifi- 
cates of  stock  held  for  her  benefit,  claiming 
that  they  were  her  absolute  property.  This 
demand  was  refused  on  the  ground  that  It 
was  Inconsistent  with  the  conditions  upon 
which  the  fund  was  raised  and  invested,  and 
that  the  trustee  having  charge  of  the  certifi- 
cates would  not  be  Justified  in  subjecting  the 
corpus  to  the  risk  of  loss  and  waste  in  the 
hands  of  the  young  and  Inexperienced  bene- 
firiary.  After  the  marriage,  the  demand  for 
the  certificates  being  renewed,  and  not  com- 
plied with,  the  daughter  employed  counsel, 
who  formally  advised  Mr.  Calwell  In  writing 
that  he  had  been  retained  for  the  purpose  of 
securing  possession  of  the  certificates  for  his 
client.  The  UU  of  complaint  in  this  case 
was  then  filed  by  Mr.  Calwell  and  his  sister, 
containing  allegations  upon  which  the  above 
statement  of  facts  Is  based,  and  praying  the 
court  to  assume  Jurisdiction  of  the  trust  we 
hare  described,  and  to  decree  that,  according 
to  its  terms,  the  beneficiary  should  only  re- 
ceive the  income  during  her  father-'s  life,  and 
should  not.be  entitled  to  the  stock  certificates 
until  his  death,  and  to  further  decree  that  the 
certificates  be  Indorsed  to  a  trustee  to  be  ap- 
pointed by  the  court,  and  that  the  daughteiv 
who  was  made  defendant  in  the  case,  should 
i)e  enjoined  from  Instituting  or  prosecuting 
any  action  at  law  against  the  plaintiffs  for 
the  possession  of  the  certificates  pending  the 
determination  of  the  suit. 

The  case  was  heard  in  the  court  below  up- 
on a  demurrer  to  the  bill  of  complaint.  The 
demurrer  was  sustained  and  the  bill  dis- 
missed by  a  decree  which  ruled  that,  in  view 
of  the  allegations  of  the  bill,  the  def«idant 
was  entitled  to  the  entlt«  estate  in  the  certifi- 
cates of  stock'  and  to  their  possession.  We 
are  unable  to  agree  with  this  conclusion.  It 
.was  probably  ibased  upon  the  theory  that  the 
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trust  was  merely  passive,  and  should  there- 
fore be  terminated  at  the  request  of  the  own- 
er of  the  whole  beneficial  Interest.  Ib  our 
opinion,  this  principle  Is  not  applicable  to  the 
special  state  of  facts  admitted  by  the  demur- 
rer. This  Is  not  a  case  In  which  an  Inactive 
trust  has  been  created  by  wlU  In  respect  to 
property  devised  or  'bequeathed.  It  Is  a  case 
In  which  a  living  father,  prompted  by  his 
parental  soUcitnde,  has  reserved,  and  desires 
to  ezerdse  during  his  life  a  right  of  control 
over  the  disposition  of  an  estate  which  he 
and  his  cosettlor  have  provided  for  the  bene- 
fit of  his  daughter.  It  Is  also  a  case  In  whldi 
it  Is  alleged  that  the  beneficiary  of  the  trust, 
who  was  consulted  In  advance  as  to  the  provi- 
.  slon  designed  to  be  made  in  her  favor,  and 
who  assented  to  the  conditions  Imposed  as  a 
protection  against  her  inexperience,  is  at- 
tempting to  convert  a  qualified  into  an  abso- 
lute gift,  contrary  to  the  trust  limitations  In 
which  she  concurred.  As  the  donors'  purpose 
was  to  safeguard  the  corpus  of  the  fund 
against  improvident  disposition  by  the  donee, 
it  may  be  regarded  as  certain  that  they 
would  have  adhered  to  the  original  plan  of 
creating  a  complete  and  active  trust,  if  the 
donee  had  not  agreed  to  the  simpler  method, 
actually  adopted,  of  restraining  the  alienation 
of  the  estate  during  the  father's  lifetime. 
The  gift  having  been  accepted  upon  the  dis- 
tinct understanding  that  it  should  not  be  ab- 
solute during  the  life  of  the  father,  and  that 
the  stock  certificates  should  be  held  <by  him 
until  his  death,  we  are  aware  of  no  legal  or 
equitable  principle  which  would  enable  the 
donee  to  abrogate  the  terms  and  limitations 
of  the  gift  by  demanding  and  securing  the 
Immediate  delivery  of  the  certificates.  Tb& 
considerations  which  determine  the  effect  and 
operation  of  testamentary  and  other  trusts 
created  under  ordinary  circumstances  do  not 
apply  to  a  case  like  the  present,  where  both 
the  settlors  and  the  beneficiary  participated 
in  the  declaration  of  the  trust  iby  agreeing 
in  advance  upon  its  terms.  In  that  import- 
ant respect  the  case  now  before  as  differs 
from  all  those  cited  In  the  argument  The 
question  here  is  not  whether  the  Issuance  of 
stock  in  the  name  of  a  proposed  donee  consti- 
tutes a  complete  and  unconditional  gift  while 
the  donor  retains  the  stock  certificates,  nor 
whether  the  legal  effect  of  a  particular  trust 
provision  is  to  vest  the  entire  estate  in  the 
cestui  que  trust,  but  the  question  Is  whether 
one  who  accepts  a  voluntary  benefaction  with 
the  understanding  and  agreement  that  it 
shall  be  subject  to  the  terms  of  a  trust  ex- 
pressly declared  and  approved  can  be  permit- 
ted to  deny  the  efficacy  of  the  trust  and  to 
defeat  the  purpose  for  which  its  limitations 
were  imposed.  It  seems  clear  to  us  that  such 
an  inquiry  must  be  answered  in  the  negative. 
[t,  3]  It  does  not  follow,  however,  from  the 
conclusion  just  stated  that  we  should  favor 
the  granting  of  all  the  relief  sought  by  the 
t>ill  of  complaint,  in  the  event  that  its  aver- 


ments are  duly  proven.  As  the  defendant 
was  apparently  taking  steps  to  require  the 
delivery  of  the  stock  certificates  and  to  have 
the  trust  terminated,  we  think  the  blU  is 
maintainable  for  the  purposes  of  a  decree 
declaring  the  trust  and  restraining  the  prose- 
cution of  any  action  by  the  defendant  to  se- 
cure possession  of  the  certificates;  but  the 
appointment  of  a  trustee  by  the  court  as 
prayed  In  the  bill  is  unnecessary,  and  the 
prayer  that  the  defendant  be  compelled  to  in- 
dorse the  certificates  to  a  trustee  thus  ap- 
pointed is  not  consistent  with  the  terms  of 
the  trust. 

Decree  reversed,  with  costs,  and  cause  re- 
manded. 


BLUTHENTHAL  &  BICKART  v.  MAT  AD- 
VERTISING CO.    (No.  70.) 

(Court  of  Appeals  of  Maryland.    Dec.  16, 1915.) 

1.  Contracts  «s»853  —  Advebtjsinq  Con- 
TBACT— Action  for  Pbice — Question  tor 
Jury. 

In  a  suit  for  work  done  under  an  advertis- 
ing contract,  defended  on  the  ground  that  the 
work  was  not  satisfactory  to  defendant,  and 
that  the  work  of  painting  the  signs  had  been 
done  by  local  advertisers  without  defendant's 
knowledge  or  consent,  the  refusal  to  instruct 
verdict  tor  defendant  held  proper,  it  bang  the 
function  of  the  jury  to  pass  on  the  weight  and 
credibility  of  the  testimony  under  proper  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fS  93,  1829-1844;  Dec.  Dig.  <»s>3K[] 

2.  Contracts  €=»228- -Pebfobmance — Recov- 
KBT  OF  Pbice. 

PlaintifF  completing  work  according  to  the 
terms  of  the  contract  was  entitled  to  recover  the 
contract  price. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  1(«2-1044;   Dec.  Dig.  «=.228.] 

3.  WOBK    ANn   tiABOR   €c»12  —  CONTRACTS  — 

Waiver    or.  Pbbformancb  —  Rbcovxbt  — 

Amount. 

Where  work  to  be  done  under  a  contract 
is  done  imperfectly,  or  in  a  manner  different 
from  the  contract  requirements,  and  the  other 
party  waives  the  requiremeilta  as  to  perform- 
ance, and  accepts  the  work,  the  first  part?  Is 
entitled  to  recover  what  it  Is  reasonably  worth. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  I  27;  Dec.  Dig.  <8=>12;  Om- 
tracts.  Cent  Dig.  {{  1366,  1366,  1502.} 

4.  Trial  €=>252  —  Advesttsino  Work  — 
Action  for  Price  —  Inbtruction  —  Kvi- 

DENOE. 

In  an  action  to  recover  for  work  performed 
under  an  advertising  contract,  defendant's  re- 
quested instruction  that  if  the  contract  requir- 
ed plaintiff  to  personally  supervise  and  sdect 
the  locations  for  the  different  signs  to  be  painted 
by  it,  and  have  them  painted  by  workmen  in 
their  own  employ,  and  if  plaintiff  did  not  do 
so  it  could  not  recover,  was  bad,  and  property 
refused  where  there  was  no  evidence  to  support 
the  statement  or  the  bypotbesis  that  plaintiff 
had  left  the  selection  oi  the'  locations  to  other 
persons. 

[Ed.  Nnte— For  other  cases,  see  Trial,  Cent 
Dig.  g§  ."JOr.,  596-612;    Dec.  Dig.  «=»252.] 
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Sw  Tbial  ($=>2S8  —  Breach  —  Actions— In- 
BTBUonons— Submission  or  Pabx  of  Evi- 

DBNOB. 

Such  instruction  in  its  reference  to  the 
painting  of  the  signs  by  other  persons  without 
the  knowledge  or  consent  of  the  defendant  was 
properly  refnaed,  as  calculated  to  mislead  the 
jury,  aa  they  might  have  concluded  that  defend- 
ant was  not  liable,  unless  it  had  knowledge  and 
consent  aa  to  the  subletting  of  the  work  before 
it  was  begun,  and  exoludod  facta  from  which 
the  jury  might  draw  a  conclusioa  different  from 
that  which  the  instruction  required  them  to 
find,  as  a  prayer  concluding  with  the  right  of 
either  party  to  recover  must  submit  the  whole 
case,  and  the  conclusion  reached  upon  the  facts 
stated,  must  be  correct,  notwithstanding  all  oth- 
er facta  and  circumstances  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I!  ttl»-fl28;   Dec.  Dig.  <Sx=»253.] 

6.  Appeal  and   Ebbob  «=>1045  —  Eeview — 
DiscKETiosf  OF  Court. 

In  an  action  on  a  contract  where,  after 
the  panel  had  been  duly  selectad,  and  before  any 
of  the  jurors  had  been  sworn,  the  court  allowed 
the  plaintiff  to  withdraw  one  of  his  strikes,  and 
to  exercise  it  so  as  to  exclude  a  juror  who  had 
bean  designated  aa  foreman,  but  where  it  did  not 
appear  that  defendant  was  injured  by  such 
action,  or  that  the  jury  which  actually  tried  the 
case  was  not  composed  of  competent  and  quali- 
fied jurors,  the  exclusion  of  such  juror  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4124-4127 ;  Dec.  Dig.  <8=» 
1045.1 

7.  CoNTKACTB  iS=>349— Action— Evidence. 

In  an  action  to  recover  for  work  perform- 
ed under  an  advertising  contract,  defended  on 
the  ground  that  plaintiff  had  not  personally  se- 
lected the  locations,  evidence  that  plaintiff's 
president  did  not  go  to  the  cities  where  signs 
were  to  be  put  up,  but  had  a  map,  and,  know- 
ing such  cities  very  well,  picked  out  the  selec- 
tions and  indicated  that  any  location  down  town 
on  an  open  street  that  would  give  a  good  show- 
ing would  be  satisfactory  to  him,  was  admls- 
■ibles, 

[Ed.  Note.— For  othw  .cases,  see  Oontr^cts, 
Cent  Dig.  Si  93.  1829-1844;  Dec.  Dig.  «=» 
349.] 

8.  Evidence  ^=>2S8  —  Acts  and  Decia&a- 
TiONS  OF  Agents. 

In  an  action  to  recover  for  work  performed 
under  an  advertising  contract  where  there  was 
evidence  tending  to  show  that  a  named  person 
was  defendant's  representative  in  a  certain  city, 
delegated  to  pass  upon  the  signs  to  be  located 
there,  testimony  for  plaintiff  that  its  witness 
went  to  that  city  with  a  letter  of  introduction 
from  defendant's  secretary  and  treasurer,  saw 
defendant's  representative  and  went  over  the 
matter  of  locations  with  him,  and  was  informed 
by  such  representative  that  the  showing  was  sat- 
iraactory  as  far  as  he  was  concerued,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1006,  1007;   Dec.  Dig.  <8=»258.] 

'  Appeal  from  Superior  Court  of  Baltimore 
City;   Morris  A.  Soper,  Judge. 

"To  be  offlclally  reported." 

Suit  by  the  May  Advertising  Company 
against  Bluthenthal  &  Blckart.  Judgment 
for  plaintitr,  and  defendaiit  appeals.  Af- 
flnned. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
8T0CKBBIDGE,  and  CONSTABLE,  JJ. 


J.  Kemp  Bartlett,  of  Baltimore  (J.  Kemp- 
Bartlett,  Edgar  Allan  Poe,  L.  B.  Keene  Clag- 
gett,  and  R.  Howard  Bland,  all  of  Baltimore, 
on  the  brief),  for  ai>pellBnt  Israel  B.  Brodie,. 
of  Baltimore  (Philip  Sachs,  of  Baltimore, 
on  the  brief),  for  appellee. 

BURKE,  J.  The  May  Advertising  Com- 
pany, the  appellee  on  this  record,  is  a  New 
York  corporation.  As  its  name  indicates,  It 
Is  engaged  in  the  advertising  business,  which 
it  conducts  by  painting  bulletin  boards,  erect- 
ing them  along  the  liuesi'  of  railroads,  and  by 
securing  wall  space  and  painting  thereon 
such  advertisements  on  signs  as  itb'  custom- 
ers may  desire.  Carl  May  is  the  president^ 
and  Wilson  C.  Reed  the  vice  president,  of  the 
coiupauy.  The  office  of  the  company  is  in 
New  York  City,  and  It  has  a  shop  in  Pitts- 
burgh, Pa.,  where  sketches  are  made,  and 
the  metal  bulletin  boards  are  painted.  The 
appellant,  Bluthenthal  &  Blekart,  is  a  Mary- 
laud  corporation,  and  is  a  blender  of  whis- 
kies and  gin,  which  It  sell&'  under  Its  own 
trade-marks  or  labels  to  the  trade  in  a  num- 
ber of  Southern  states.  Some  of  Its  brands 
of  whisky  are  known  as  Old  Joe,  Mobile 
Buck,  "Rx"  Malt,  and  Mark  Rogers.  Aaron 
Bluthenthal  is  president,  and  Monroe  L. 
Blekart  secretary  and  treasurer,  of  the  com- 
pany. 

In  the  early  part  of  the  year  1912  the  par- 
ties to  this  ease  entered  into  a  written  con- 
tract, the  terms  of  which  are  found  In  three 
letters  appearing  in  the  record,  under  which 
the  appellant  employed  the  appellee  to  paint 
from  sketches,  approved  by  the  appellant,  a 
thousand  or  more  square  feet  of  wall  spac* 
on  locations  to  be  selected  by  the  appellee 
In  certain  towns  and  dtles'  In  the  south.  The 
contract  provided  that  the  work  was  to  be 
done  In  a  flrst-cla.S8  and  workmanlike  man- 
ner, and  that  the  appellant  should  pay,  30 
days  after  the  completion  of  the  showing  In- 
each  dty,  the  amS  of  6  cents-  per  square  foot 
for  the  actual  number  of  square  feet  painted 
In  f»ch  city.  A'Ust  of  the  dtles  in  which 
the  ;  -minting  was  to  be  done,  as  well  as  the 
appiuxlmatc  wall  space  to  be  painted  in  each 
city,  appears  In  the  contract.  The  appellee 
claimed  to  have  performed  its  work  under 
the  contract  In  seven  Of  the  cities  mentioned 
therein,  and  demanded  payment  for  the  work 
done.  Its  claim  amounted  to  ^,682.91.  This 
dalm  the  appellant  refused  to  pay.  The  ap- 
pellee brought  suit  against  It  in  the  superior 
court  of  Baltimore  city,  and  recovered  a 
Judgment.  This  appeal  was-  taken  by  the 
appellant,  the  defendant  below,  frotn  that 
Judgment.  The  suit  was  brought  under  the 
Speedy  Judgment  Act,  and  the  declaratiou 
contained  the  common  counts,  and  one  spe- 
cial count,  which  set  out  the  contract  be- 
tween the  parties  and  alleged  the  completion 
Of  the  contract  In  certain  epedSed  cities; 
the  refusal  of  the  defendant  to  pay  for  any 
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of  the  work  done;  and  that  the  defendant 
had  directed  the  plaintiff  not  to  proceed  with 
the  work  In  any  of  the  other  cities  mention- 
ed In  the  contract.  At  the  trial  the  appellee 
confined  Its  claim  for  work  actually  done  In 
pursuance  of  the  contract.  It  did  not  seek 
to  recover  for  the  act  of  the  defendant  in 
preventing,  as  alleged,  the  performance  of 
the  contract  In  other  cities.  The  contract 
contained  a  number  of  provisions  which  are 
not  Involved  in  this  controversy.  The  three 
provisions  which  are  involved  are  these:  (1) 
That  the  plaintiff  was  personally  to  select 
the  locations,  and  to  use  its  best  judgment 
in  so  doing.  (2)  That  the  painting  was  to 
be  done  in  a  first-class  and  workmanlike 
manner.  (3)  That  the  wall  display  should 
make  a  proper  and  satisfactory  showing. 
These  obligations  were  expressly  assumed 
by  the  plalntUT,  and  in  addition  to  these,  the 
defendant  claims  that  the  plaintiff  was  under 
an  obligation  to  do  the  work  by  its'  own  men. 

Apart  from  certain  technical  defenses, 
which  were  abandoned  in  this  court,  the  de- 
fenses relied  on  were,  first,  that  In  many  In- 
stances in  each  city,  the  work  was  not  done 
in  a  first-class  and  workmanlike  manner ; 
secondly,  that  in  some  Instances  the  plaintiff 
did  not  personally  select  the  locations ;  third- 
ly, that  in  many  cases  the  location.s'  selected 
were  poor,  and  the  wall  display  was  poor, 
and  the  showing  not  satisfactory ;  and, 
fourthly,  that  the  painting  was  done  In  each 
city,  not  by  the  plaintiff's  own  men,  but  by 
local  men  employed  by  the  plaintiff.  Thi.s 
was  admitted  by  the  plaintiff,  and  the  rea- 
son that  local  men  were  engaged  to  do  the 
work  was,  as  stated  by  Carl  2^y,  that  he 
was  able  to  secure  better  locations  by  mak- 
ing arrangements  with  local  men,  becaube 
they  were  able  to  give  a  better  distribution 
for  locations  than  he  would  be  able  to  secure. 
On  other  questions  of  fact  there  was  decided 
'Conflict  in  the  testimony — that  of  the  plain- 
tiff tending  to  show  that  the  work  was-  done 
as  reiiulred  by  the  contract ;  that  of  the  de- 
fendant that  in  many  instances  the  locations 
were  poor,  the  workmanship  inferior,  and 
the  showing  un.satisfactor}'. 

It  is  needless  to  discuss  this  conflict  in 
the  evidence,  as  all  the  material  questions  of 
fact  were  submitted  to  the  Jury  under  the 
instructions  of  the  court  It  is  important, 
however,  in  this  connection,  to  state  that 
testimony  was  offered  on  behalf  of  the  plain- 
tiff to  the  effect  that  the  defendant  was  in- 
formed prior  to  the  beginning  of  the  work 
of  painting  that  local  advertisers  had  been 
engaged  to  do  the  work,  why  this  arrange- 
ment with  local  men  had  been  made,  and 
that  tliat  arrangement  had  been  approved 
and  assented  to  and  acquiesced  in  by  the 
defendant.  The  defendant  never  attempted 
to  rescind  the  contract,  but  permitted  the 
work  to  proceed  until  all  the  work  sued  for 
in  tSIs  case  had  been  done.  It  then  express- 
ed Its  wiUinguess,  after  having  inspected  the 


work,  "to  pay  for  the  signs-  that  have  been 
approved  as  good  and  fair,"  and  in  its  letter 
of  September  3,  1912,  to  the  plaintiff,  a  num- 
ber of  signs  are  designated  as  "good"  or 
"fair." 

During  the  course  of  the'  trial,  seven  ex- 
ceptions were  reserved  hy  the  defendant — one 
to  the  action  of  the  court  in  excluding  a  Juror 
from  the  panel  before  he  had  been  sworn,  five 
to  rulings  on  evidence,  and  one  to  the  ruling 
on  prayers  submitted  at  the  conclusion  of  the 
whole  case. 

[1]  The  defendant  contends  that  the  court 
committed  reversible  error  in  refusing  its 
first  and  fourth  prayers.  The  first  prayer  was 
treated  as  a  demurrer  to  the  evid^iee,  and 
asked  that  the  Jurj-  be  Instructed  to  find  their 
verdict  for  the  defendant  Conceding  that  it 
could  so  be  treated  in  the  form  in  which  it 
was  drawn,  which,  however,  we  do  not  decide, 
we  are  of  opinion  that  it  was  properly  re- 
fused. The  defendant  invokes  In  support  of 
this  prayer  the  doctrine  announced  and  ap- 
tilied  in  B.  &  O.  R.  R.  Co.  v.  Brydon,  65  Md. 
198,  611,  3  Atl.  30C,  9  Atl.  126,  57  Am.  Rep. 
318,  and  Eastern  Advertising  Co.  v.  Mctiaw, 
89  Md.  72,  42  Atl.  923.  In  the  first  of  these 
cases  it  was  held  that  in  a  contract  where  the 
quality  and  acceiitabllity  of  the  coal  were  left 
to  the  approval  of  a  third  party,  tliere  could 
be  no  recovery,  unless  acceptance  by  such 
third  party  be  shown,  or  unless  it  be  shown 
that  the  coal  delivered  was  rejected  by  him 
in  bad  faith  or  fraudulently.  This  rule  has 
been  frequently  applied  by  this  court.  In 
the  second  case  it  was  shown  that  the  appel- 
lant without  the  consent  of  the  appellee,  had 
sold  its  business  of  street  car  advertisement 
to  another  company,  but  the  appellee  refused 
to  assent  to  the  assignment  of  the  contract  to 
the  purchaser.  It  was  contended  that  upon 
the  authority  of  these  cases  there  could  be 
no  recovery,  first,  becau.se  the  work  was  not 
satisfactory  to  the  defendant  and,  secondly, 
because  the  work  of  painting  the  signs  on  the 
walls  of  houses  had  been  done  by  local  ad- 
vertisers in  the  various  cities,  without  the 
defendant's  knowledge  or  consent  It  is  suffi- 
cient to  .say  In  reply  to  these  contentions,  first, 
that  the  defendant  did  approve  a  great  many 
of  the  signs  and  expressed  its  wUUuguess  to 
pay  for  them,  and.  secondly,  that  there  is 
evidence  that  it  consented  that  the  painting 
of  the  signs  should  be  done  hy  local  adver- 
tisers. In  view  of  this  evidence  the  court 
was  right  in  not  withdrawing  the  case  from 
the  Jury.  It  is  tlie  function  of  the  Jury  to 
pass  on  the  weight  and  credibility  of  the  tes- 
timony, and  it  is  the  duty  of  the  court  to 
state  the  law  applicable  to  it 

[2,  3]  "If  the  plaintiff  completed  the  work 
according  to  the  terms  of  the  agreement.  It 
was  entitled  to  recover  the  contract  price. 
If,  however.  It  was  done  imperfectly,  or  in 
any  manner  variant  from  the  stipulations  of 
the  contract  and  was  accepted  by  the  defend- 
ant ^^^  plaintiff  was  entitled  to  recover  what 
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It  was  re&sonably  worth.  Tliere  can  be  no 
quesUon  on  this  point  since  the  decision  ot 
thU  eoort  In  Watchman  t.  Crook,  5  GUI  & 
J.  239.  We  take  the  principle  to  be  that  a 
person  entering  into  a  contract  has  a  right 
to  Insist  on  the  performance  of  It  in  all  pax> 
ticalars,  according  to  its  meaning  and  spirit : 
but  tliat  If  he  chooses  to  waive  any  of  the 
terms  introduced  for  his  own  benetlt,  he  has 
the  power  to  do  so.  If  he  contracts  for  an 
article  of  a  particular  quality  or  style  of 
workmanship,  and  he  elects  to  accept  In  Ueu 
of  it  one  of  another  kind,  he  discharges  the 
other  party  from  the  obligation  of  furnishing 
an  article  which  complies  with  the  specifica- 
tions of  the  contract,  and  he  becomes  bound 
by  a  new  implied  contract  to  pay  for  the  arti- 
cle, which  he  has  accepted,  what  it  is  reason- 
ably worth.  And  so  where  there  is  a  contract 
for  work  of  a  particular  description,  and  he 
accepts  work  of  another  kind.  But  he  Is  not 
obliged  to  accept  anything  else  in  place  of 
that  which  he  has  contracted  for ;  and  If  he 
does  not  waive  his  right,  the  other  party  to 
the  contract  cannot  recover  against  him  with- 
out performing  all  the  stipulations  on  his 
part.  The  question  then  in  the  present  case, 
supposing  that  the  work  has  not  been  done 
according  to  the  contract.  Is  whether  the  de- 
fendant has  accepted  it.  The  law  on  the  sub- 
ject of  accepting  work  done  on  the  land  or 
property  of  another  has  .sometimes  been  de- 
clared with  great  severity  against  parties  do- 
ing such  work  In  a  manner  not  conformable 
to  the  contracts  which  tliey  have  made.  But 
these  harsh  Judgments  go  beyond  the  require- 
ments of  Justice,  and  are  much  modified  by 
the  benign  and  equitable  construction  of  con- 
tracts which  prevails  In  this  state."  Presby- 
terian Church  V.  Hooi)es  Co.,  60  Md.  598,  8 
Atl.  752;  Walsh  v.  Jenvey,  85  Md.  244,  .36 
AtL  817,  38  Atl.  938 ;  Orem  v.  Keelty,^  Md. 
337,  36  Atl.  1030 ;  Wagganian  v.  Xutt,  88  Md. 
265,  41  Atl.  154 ;  North  Bros.  v.  Mallory,  94 
Md.  305,  51  Atl.  80.  It  is  true  that  the  de- 
fendant denied  that  it  consented  that  the 
work  of  painting  shonld  be  done  by  subcon- 
tractors, and  Insisted  that  It  did  not  become 
aware  that  it  had  sublet  until  the  work  was 
practically  completed,  but  there  Is  evidence 
from  which  the  jury  might  have  found  both 
consent  to  and  acquiescence  in  this  method 
of  doing  the  work. 

[4]  By  Its  fouzth  prayer  the  defendant  ask- 
ed the  court  to  instruct  the  jury  that  if  they 
should  find  from  the  evidence  that  the  con- 
tract between  the  plaintiff  and  the  defendant 
provided  that  the  plaintiff  should  i>ersonally 
supervise  and  select  the  locations  for  the 
various  signs  to  be  painted  by  the  plaintiff  in 
tile  cities  designated  by  the  contract  between 
the  parties,  for  the  purpose  of  advertising 
the  gins  and  whiskies  sold  by  the  defendant, 
and  cause  the  same  to  be  painted  by  painters 
in  tlielr  direct  employment,  and  if  they 
should  further  find  from  the  evidence  that 
the  plaintiff  did  not  personally  supervise  and 


select  aald  locations  for  the  signs,  but  on  the 
contrary  left  the  painting,  supervision,  and 
selection  of  said  locations  to  other  persons 
without  the  knowledge  or  consent  of  the  de- 
fendant, then  the  plaintiff  is  not  entitled  to 
recover,  and  the  verdict  of  the  Jury  should 
be  for  the  defendant 

This  prayer  was  bad  for  a  number  of  rea- 
sons. In  the  first  place  there  is  no  evidence 
to  support  the  hypothesis  of  the  prayer  that 
the  plaintiff  left  the  supervision  and  selection 
of  locations  for  the  various  signs  to  be  paint- 
ed under  the  contract  to  other  persons. 
There  Is  no  evidence  in  the  case  to  support 
this  unqualified  statement,  and  the  court  was 
justified  in  refusing  the  prayer  for  this  rea- 
son. 

[S]  Again,  its  reference  to  the  painting  of 
the  signs  by  other  persons  "without  the 
knowledge  or  consent  of  the  defendant"  did 
not  correctly  state  the  law  applicable  to  the 
facts  in  evidence,  and  would  have  been  cal- 
culated to  mislead  the  Jury.  The  jury  may 
have  concluded  under  this  form  of  prayer 
that  the  defendant  was  not  liable  unless  It 
had  knowledge  and  con.sented  to  the  sublet- 
ting of  the  work  before  the  work  was  actual- 
ly begun,  as  Carl  May  testified  it  had.  Not- 
withstanding It  may  have  so  found,  if  it  fur- 
ther found — as  It  might  well  have  done — 
that  the  defendant,  during  the  course  of  the 
work,  became  aware  of  the  contract  made 
with  local  men  for  doing  the  painting,  and 
that  they  were  actually  doing  the  work,  and 
that  it  ac<iuiesced  and  consented  to  this  and 
approved  a  large  part  of  tlie  work,  It  would 
still  be  liable.  A  prayer  concluding  with  the 
right  to  either  party  to  recover  must  submit 
the  whole  case,  and  the  conclusion  reached 
upon  the  facts  stated  must  be  correct,  not- 
withstanding all  other  fact«  and  circumstanc- 
es in  evidence,  or  as  stated  in  Corbett  v.  Wol- 
ford,  84  Md.  426,  35  Atl.  1088 : 

"When  it  is  stated  in  a  prayar  that  the  plain- 
tiff is  entitled  to  recover,  provided  the  jury  find 
certain  enumerated  facts,  it  has  been  uniformly 
held  that  the  effect  of  the  prayer  is  to  withdraw 
from  tho  jury  all  other  fa<>t.s  than  thora  men- 
tioned. It  was  80  declared  in.  Risein  v.  Pa- 
tapsco  Insurance  Co.,  7  Har.  &,  J.  280  flO  Am- 
Dec.  302],  and  aluo  in  Bosley  v.  Chesapeake  In- 
surance Co.,  3  Gill  &  3.  4«2  122  Am.  iScc.  S37], 
Adams  v.  Capron,  21  Md.  205  [83  Am.  Pec. 
566],  Haines  v.  Epply  &  Pearoe,  41  Md.  2.14, 
and  in  every  other  case  whore  the  question  has 
been  ral.<(ed.  If  the  jury  woidd  be  justified  in 
drawing  from  the  facts  ereluded  from  the  prayer 
a  conclusion  different  from  that  which  the 
prayer  requires  them  to  find,  it  is  a  manifest 
corollary  from  the  rnling  jnst  mentioned  that  it 
would  be  error  to  grant  such  a  prayer.  The 
cases  just  cited  mamtain  this  position." 

The  other  exceptions  will  now  be  consider- 
ed in  the  order  In  which  they  were  reserved. 

[I]  After  the  panel  had  been  selected  to 
try  the  case  in  conformity  with  section  13, 
article  51,  of  the  C-ode,  and  before  any  of 
the  jurors  had  been  sworn,  the  counsel  for 
the  plaintiff  requested  the  court  to  allow  him 
to  withdraw  one  of  his  strikes,  and  to  exer- 
cise the  same  so  as  to  exclude  from  the  panel 
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T.  Marshall  Duer,  who  had  been  designated 
as  foreman  of  the  jury.  This  reqnest  ap- 
pears to  have  been  made  becanse  counsel  for 
the  platnOff  noticed  that  Mr.  Duer,  after 
taking  his  seat  In  the  Juir  box,  had  nodded 
In  recognition  to  Mr.  Bland,  one  of  the  coun- 
sel for  defendant    The  record  states  that : 

"Over  the  objection  of  counsel  for  the  defend- 
ant, the  court  permitted  this  action^  and  there- 
upon counsel  for  the  plaintiff  withdrew  bis 
I)eremptory  strike  to  Mr.  Whitelock  and  exer- 
cised the  strike  in  the  case  of  Mr.  Duer.  As 
above  stated,  counsel  for  the  defendant  objected 
to  this  substitution  upon  the  jury  of  Mr.  White- 
lock  for  Mr.  Duer,  but  the  court  overruled  the 
objection.  The  court,  however,  offered  to  counsel 
for  the  defendant  the  privilege  of  having  the 
jury  drawn  strictly  in  accordance  with  the  pro- 
visions of  the  Code,  but  counsel  for  the  defend- 
ant declined  this  offer,  stating  that  they  desired 
merely  to  confine  their  objection  and  exception 
to  the  withdrawal  of  Mr.  Duer  and  the  substitu- 
tion of  Mr.  Whitelock  in  the  manner  above  stat- 
ed. The  substitution  of  Mr.  Whitelock  for  Mr. 
Duer  was  then  made,  and  Mr.  Hardwick  was 
designated  as  the  foreman  and  the  jury  sworn." 

It  does  not  appear  that  the  defendant  was 
Injured  by  the  action  complained  of,  or  that 
the  jury  which  actually  tried  the  case  was 
not  composed  ot  competent  and  qualified  ju- 
rors. The  authorities  support  the  proposi- 
tion that  It  is  not  reversible  error  for  the 
court  of  its  own  motion  to  exclude  a  juror, 
even  for  Insufficient  cause,  if  an  unobjection- 
able jury  is  afterwards  obtained.  In  Pitts- 
burgh, etc,  Ry.  Co.  t.  Montgomery,  152  Ind. 
1,  49  N.  a  682,  69  I*  B.  A.  875,  71  Am.  St 
Rep.  301,  in  discussing  an  objection  such  as 
that  now  under  consideration,  the  court  said: 

"It  is  complained  under  the  motion  for  a  new 
trial  that  the  circuit  court  erred  in  excusing  on 
its  own  motion  the  Juror  Overholser,  who  It  is 
alleged  was  a  competent  juror,  over  appellant's 
objection.  But  it  is  not  shown  that  the  jury 
which  was  finally  impaneled  was  not  a  fair  and 
impartial  jury.  In  such  a  case  the  matter  is 
very  much  in  the  discretion  of  the  trial  court 
and  no  error  is  committed  where  no  injury  re- 
sults from  the  court's  action  in  excusing  the 
luror.  De  Few  v.  Robinson,  95  Ind.  109.  It 
IS  not  even  claimed  that  any  injury  resulted 
therefrom." 

This  question  Is  examined  and  authori- 
ties collected  in  12  Ency.  PI.  &  Prac.  381-384, 
where  It  is  said: 

"In  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  that  {t\  excusing  a 
juror  the  court  acted  on  correct  principles,  and 
that  the  excuse  was  sufficient  to  warrant  its  ac- 
tion. In  any  event,  the  exercise  of  its  discre- 
tion will  not  be  revised,  unless  it  is  clearly  ap- 
parent that  it  has  been  abnsed.  *  *  •  That 
the  court  may  exercise  its  discretion  in  this  re- 
spect after  acceptance  of  a  juror,  before  com- 
pletion of  the  panel,  or  before  the  person  select- 
ed has  been  sworn  and  charged  with  the  case, 
is  generally  conceded." 

What  the  court  did  was  done  In  the  exer- 
cise of  its  discretionary  power,  and  as  there 
was  no  abuse  of  its  discretion  resulting  in 


injury  to  the  defendant,  its  action  does  not 
constitute  a  cause  for  reversal. 

[7]  We  find  no  merit  in  the  second  excep- 
tion. The  witness  Carl  May  was  testifying 
as  to  how  he  had  made  selection  of  location 
in  Dnnellon,  Ocalla,  and  St.  Angustine.  He 
stated  that  he  did  not  go  to  these  three 
cities ;  but  tdr.  Mott  had  a  map,  and  as  the 
witness  knew  the  cities  very  well,  he  picked 
out  the  selections,  and  said  to  Mr.  Mott: 

"Any  location  down  town  that  is  on  an 
open  street  that  will  give  a  good  showing  will 
be  satisfactory  to  me.' 

The  court  overruled  a  motion  to  strike  out 
this  instruction  given  to  Mott  It  Is  not  per- 
ceived how  the  defendant  could  have  been 
Injured  by  this  ruling,  and  as  It  was  merely 
a  statement  of  the  method  by  which  the  vrit- 
ness  made  selections  of  locations  in  those 
cities,  we  can  see  no  good  reason  for  ex- 
cluding it 

[t]  The  third  exception  was  taken  dnrlns 
the  examination  of  Thomas  L.  Kaplin,  a  wit- 
ness produced  on  the  part  of  the  plaintiff. 
There  was  evidence  tending  to  show  that 
Mr.  McCormick  was  the  defendant's  repre- 
sentative in  New  Orleans,  and  that  be  bad 
been  delegated  to  pass  upon  the  signs  in 
that  dty.  The  witness  stated  that  he  went 
to  New  Orleans,  having  a  letter  of  introduc- 
tion from  Mr.  Bickart  the  secretary  and 
treasurer,  to  Mr.  McCormick;  that  he  saw 
McCormick  and  went  over  the  matter  of  loca- 
tions with  Iiim;  that  "in  my  conversation 
with  him  he  informed  me  that  the  wan  show- 
ing was  satisfactory  so  far  as  he  was  con- 
cerned." A  motion  was  made  by  the  defend- 
ant to  strike  out  the  statement  made  by 
McCormick.  The  court  overruled  the  mo- 
tion. 

We  are  of  opinion  that  sufficient  evidence 
appears  in  the  record  of  Mr.  McCormlck's 
agencj^  and  authority  with  respect  to  these 
signs  to  have  authorized  the  court,  under 
the  pi*inciples  stated  in  Rosenstock  v.  Tor- 
mey,  32  Md.  182,  3  Am.  Rep.  125,  and  Flfer 
V.  Coal  Co.,  103  Md.  1,  62  Atl.  1122,  to  ad- 
mit the  statement  objected  to.  The  other 
reasons  urged  in  support  of  the  motion  are 
disposed  of  by  what  we  have  said  in  passing 
on  the  rulings  upon  the  prayers. 

It  is  not  contended  that  there  is  any  re- 
versible error  in  the  fourth,  fifth,  and  sixth 
exceptions. 

After  a  careful  consideration  ot  the  whole 
record  we  are  of  opinion  that  the  case  was 
fairly  tried  and  submitted  to  the  jury  under 
proper  instructions  as  to  the  law,  and  that 
the  judgment  entered  in  favor  of  the  plain- 
tlfr  in  the  lower  court  should  be  affirmed. 

Judgment  affirmed;  the  costs  to  be  paid 
by  the  appellants. 
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POSTAL  TELEGBAPH-OABLE   CO.   T. 

STATE  ROADS  COMMISSION. 

(No.  19.) 

(Ooort  of  Appeals  of  Maryland.    D«c.  16, 

1915.) 

1.  Tkixokaphb  and  Tblephorks  ®=3lO— Uhi 

OF  State  Bbidgb— Compensation. 

The  state  can  recover  compensation  for 
the  special  and  exclusive  use  of  a  part  of  a 
bridge  forming  part  of  its  highways  by  a  tele- 
graph company  for  carrying  its  wires. 

[Ed.  Note. — For  other  cans,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  6;  Dec.  Dig.  «=> 
10.1 
2.- Appeal  and  Erbob  «=»17S  —  Oonsidbba- 

TION  OF  QuKariONB  Not  Raised. 

No  qnestion  of  the  reasonableneaa  of  tliA 
aom  charged,  which  was  the  amount  recovered, 
being  presented,  but  there  being  a  mere  denial  of 
any  liability,  the  judgment  for  compensation 
for  use  of  a  state  bridge  by  a  telegraph  com- 
pany cannot  be  disturbed  because  of  the  amount 
recovered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  1079-1089,  lt«l-1093, 
1101-1120;    Dec  Dig.  •=»173.] 

3.  Teuobafhs  and  Tei.xphone8  «=>10— Use 
OF  Staik  Bbidses— Post  Boas— Ookfenba- 

TION. 

Right  of  the  state  to  recover  of  a  telegraph 
company  compensation  for  use  of  part  of  its 
bridge  for  carrying  the  company's  wires  is  not 
affected  by  the  bridge  b^ng  part  of  a  highway 
which  was  a  post  road,  or  that  the  company  was 
an  interstate  telegraph  company,  subject  to  and 
«ntitled  to  the  benefit  of  the  federal  post  roads 
acta. 

[Ed.  Note.— For  other  caaes,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  6;  Dec.  Dig.  ^=» 
10.] 

4.  Telxorafhs  and  Telephones  €=>10— Use 
OF  State  Pbopebtt— Compensation— Stat- 
xms. 

Code  Pab.  (St.  Jjhwu,  art  23,  f  869,  an- 
-thotizing  telegraph  companies  to  construct  lines 
«n  highways  and  bridges  without  being  deemed  a 
public  nuisance  or  subject  to  be  abated  by  any 
private  party,  gives  them  no  right  to  make  spe- 
cial oae  of  the  state's  property  without  compen- 
aation. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  o;  Dec.  Dig.  «=> 
10.] 

Appeal  from  Siqteiior  Conit  of  Baltimore 
Oty. 

Action  by  the  State  Beads  Conunlssion 
against  tbe  Postal  Telegraph-Cable  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
BUBKB,  THOMAS,  PATTISON,  DBNEK, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Walter  H.  Bnck,  of  Baltimore  (Watson  E. 
Sherwood  and  Lemmon  ft  Buck,  all  of  Balti- 
more, on  the  brief),  for  appellant  Leon  E. 
Oreenbanm,  of  Baltimore,  tor  appellee. 

BOTD,  C.  J.  This  is  the  second  time  this 
case  has  been  before  this  court  In  State 
Roads  Commission  v.  Postal  Tel.  Co.,  123 
Md.  73,  91  Atl.  147,  the  Judgment  which  had 
been  entered  for  the  telegraph  company,  aft- 
er a  demurrer  to  the  declaration  had  been 


sustained  was  reversed,  and  a  new  trial 
awarded.  After  the  case  was  remanded  the 
defendant,  the  present  appellant,  flled  five 
pleas.  There  was  Joinder  of  Issue  on  the 
first  and  second  (which  were  the  general  is- 
sue pleas),  and  the  third,  fourth,  and  fifth 
were  demurred  to.  The  demurrer  having 
been  sustained,  the  defendant  filed  three 
amended  pleas,  which  were  also  demurred  to, 
and  the  demurrer  was  sustained  to  each  of 
them.  An  agreement  was  entered  Into  be- 
tween the  attorneys  which  recited  that  the 
defendant  declined  to  farther  amend,  and 
it  was  agreed: 

'TTbat  the  general  issue  pleas  filed  heretofore 
be  stricken  out,  and  that  all  errors  of  pleading, 
if  any,  with  respect  to  the.  said  three  special 
amended  picas  as  amounting  to  the  general  is- 
sue plea,  and  all  other  technical  errors  of  plead- 
ing be  and  they  are  hereby  waived." 

Judgment  by  default  was  entered,  and 
the  damages  were  assessed  by  the  court  at 
1191.50.  From  the  final  Judgment  rendered, 
this  appeal  was  taken. 

The  declaration  is  set  out  in  full  in  the 
opinion  in  the  former  appeal.  By  chapter 
lie  of  Lews  of  1910  a  number  of  new  sec- 
tions were  added  to  article  91  of  the  Code, 
enlarging  the  powers  of  the  state  roads  com- 
mission which  was  created  by  chapter  141 
of  Acts  of  1908,  and  by  section  32p  (now 
section  48  of  article  01  of  Bagby's  Code)  it 
was  authorized  to  acquire  and  maintain  the 
Conowlngo  bridge  across  the  Susquehanna 
river  for  the  purpose  of  connecting  the  sys- 
tem of  state  roads  in  Harford  and  Cecil 
counties,  ^nie  case  as  now  presented  may 
be  thus  stated:  The  state  roads  commission 
on  August  22,  1011,  purchased  that  bridge. 
For  some  years  before  the  purchase  the  ap- 
pellant had  regularly  paid  the  Conowlngo 
Bridge  Company  $95.75  every  six  months 
for  the  use  thereof,  and  continued  to  pay 
that  sum  up  to  July  1,  1911.  There  Is  no 
allegation  of  an  expre.ss  contract  or  agree- 
ment in  the  narr.  by  which  the  appellant  was 
to  have  the  use  of  the  bridge  or  was  to 
make  the  semiannual  payments  for  any  def- 
inite time,  but  it  did,  In  fact,  use  the  bridge, 
and  at  least  for  the  years  1006  tP  1911,  in- 
clusive, made  the  semiannual  payments 
above  spoken  of  for  such  use.  No  change 
has  been  made  In  the  use  of  the  bridge,  but 
since  the  state  roads  commission  purchased 
It  the  appellant  has  refused  to  pay  anything, 
on  the  ground  that  it  Is  now  a  free  public 
bridge  of  the  state  and  a  portion  and  con- 
tinuation of  the  state  system  of  free  pub- 
lic roads  and  highways,  and  it  notified  the 
state  roads  commission  that  after  August 
22,  1911,  it  would  use  it  free  from  any  de- 
mand or  exaction  of  the  plaintiff  or  any 
tolls  or  other  charges  whatsoever.  Wheth- 
er that  notice  was  before  or  after  the  pur- 
chase Is  not  clearly  stated  in  the  pleas.  In 
the  second  plea.  It  is  alleged  that  the  com- 
pany had  accepted  and  was  entitled  to  the 
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benefit  of  the  jxyst  roads  acts  of  Congress; 
that  the  roads  leading  to  each  end  <^  the 
bridge  were  post  roads,  and  that  the  defend- 
ant had  maintained  its  strnctures  over  said 
roads  to  either  end  of  the  bridge  prior  to 
August  22,  1911,  without  payment  of  charg- 
es of  any  kind  therefor;  that  immediately 
after  the  acquisition  of  the  bridge  by  the 
plaintiff  it  became  a  public  bridge  of  the 
state  of  Maryland,  and,  as  such,  a  portion 
and  continuation  of  the  public  roads  of  the 
state  and  of  the  post  roads  of  the  United 
States,  and  the  defendant  became  entitled 
to  construct,  maintain,  and  operate  Its  lines 
of  telegraph  and  to  erect  the  necessary  fix- 
tures for  sustaining  the  cords  or  wires  of 
said  lines  over,  upon,  and  along  said  bridge. 
It  also  relies  on  Acts  1S08,  c.  471,  I  129, 
which  is  now  section  359  of  article  23  of  the 
Code.  The  plea  admits  the  payment  of  the 
J95.75  every  six  mouths,  but  alleges  that 
there  was  no  express  agreement  or  known 
understanding  between  the  bridge  company 
and  the  telegraph  company. 

It  is  contended  by  the  telegraph  company 
that  the  pleas  present  defenses  which  were 
not  passed  upon  in  the  former  case  and 
which  It  claims  preclude  recovery.  There 
can  be  no  doubt  that  any  question  not  pre- 
sented by  the  demurrer  to  the  declaration, 
which  -was  all  that  was  before  the  court  on 
the  prior  appeal,  can  now  be  considered  by 
us  without  requiring  us  to  review  our  for- 
mer decision.  It  would  oftentimes  save  the 
time  of  the  courts,  as  well  as  a  u.seless  ex- 
iwndlture  of  money  by  litigants,  if  some 
method  of  procedure  could  be  adopted  by 
which  all  defenses  could  be  required  to  be 
presented  In  the  first  instance,  except  In 
very  unusual  cases,  but  we  have  not  yet 
reached  the  millennium  in  legal  procedure. 
The  brief  filed  in  the  other  case  by  the 
present  appellant  began  by  stating  that  it 
"for  some  years  prior  to  the  Institution  of 
this  suit  had  an  agi-eement  with  the  Cono- 
wlugo  Bridge  Company,  a  private  corpora- 
tion, under  which  the  appellee  used  the 
bridge  across  the  Su.squchanna  river,  con- 
necting Harford  and  Cecil  wunties,  for  tjie 
purpose  df  carrying  its  wires  used  in  Its 
said  business  of  a  telegraph  company  across 
the  sttld  river."  But  In  the  first  amended 
plea  (we  will  refer  to  the  amended  pleas  as 
the  first,  second,  and  third,  although  those 
which  they  amended  were  marked  third, 
fourth,  and  fifth)  it  is  alleged  that  the  wires 
were  upon  the  bridge  prior  to  Augast  22, 
1911,  "without  any  contract  or  express  agree- 
ment with  said  Conowlngo  Bridge  Company 
or  known  understanding  of  any  kind  other 
than  as  herein  recited,"  and  In  the  second 
"that  said  payments  were  exacted  of  and 
paid  by  said  defendant  without  any  exi)ress 
agreement  or  known  understanding  with 
said  bridge  company." 

Just  what  is  meant  by  the  expression 
"known  understanding."  as  used  in  the  pleas, 
is   not   altogether   clear,   as   the  'defendant 


would  scarcely  want  to  be  understood  as 
baring  no  means  of  knowing  why  the  sum  of 
$'95.75  was  paid  every  six  months  to  the 
bridge  company,  or  how  that  sum  was  fixed, 
but  the  first  plea  does  state  that  the  de- 
fendant's wires,  11  In  number,  as  stated  In 
the  plea,  or  12,  as  stated  in  an  agreement 
of  attorneys  In  the  record,  are  strung  above 
and  along  said  bridge,  and  alleges  that  they, 
together  with  the  necessary  fixtures  for  sus- 
taining them,  are  so  removed  from  the  trav- 
eled parts  of  the  bridge  as  in  no  wise  to  In- 
terfere with  the  public  use  thereof.  In  a 
later  part  of  the  plea  It  is  said,  "That  the 
consideration  moving  from  spid  company  to 
defendant  for  the  payments  made  by  defend- 
ant to  It  as  aforesaid  was  the  ri^t  to  de- 
fendant to  use  snld  bridge  structure  for  Its 
corporate  puri^oses  free  of  any  right  of  in- 
terference therewith  by  the  state  of  Mary- 
land or  other  parties,  public  or  private,"  and 
It  is  then  alleged  that  by  such  transfer  to 
the  plaintiff  of  said  bridge  the  plaintlfTs 
right  to  demand  or  collect  from  the  defend- 
ant charges  of  any  kind  became  limited  to- 
such  charges,  if  any,  by  the  bridge  company 
as  were  due  and  owing  by  defendant  to  It  on 
August  22,  1911,  and  that  said  grant  did  not 
give  plaintiff  the  right  to  collect  from  de- 
fendant any  other  charges. 

It  must  be  admitted  that,  when  the  case 
was  formerly  before  us,  we  were  led  to  be- 
lieve by  what  the  declaration  alleged  and 
by  what  the  telegraph  company  said  In  its 
brief  that  the  arrangement  between  that 
company  and  the  bridge  company  was  more 
definite  than  what  is  stated  in  the  pleas. 
The  declaration  did  not,  however,  allege  that 
there  was  a  contract  or  lease  for  a  defluite- 
term,  or  that  there  was  anything  more  than 
some  arrangement  between  tliem  by  whicti 
the  telegraph  comi)any,  at  the-  time  of  the 
purchase  by  the  commission  and  for  a  lony 
numlier  of  years  prior  thereto,  was  and  bad 
been  using  the  bridge  with  the  consent  of 
the  bridge  company,  and  that  the  telegraph 
company  hod  been  paying  the  brl^e  <%m- 
pany  "rentals  and  Income  for  the  use  there- 
of, which  said  rentals  and  tolls  had  amount- 
ed from  the  year  190C  to  1911  to  the  sum  of 
$95.75  semiannually  in  each  year,  for  which 
amount  bills  were  regularly  sent  by  the  Con- 
owlngo Bridge  Comt>any  to  ttie  defendant 
and  paid  by  the  defendant  up  to  and  includ- 
ing the  Installmont  due  on  the  lat  tsl  July, 
1911."  If  we  apply  the  ordinary  rules  ap- 
plicable to  landlord  and  tenant,  that  was 
sufficient  to  Imply  some  kind  of  tenancy, 
for  the  telegraph  comiJany  was  In  pos.sesslon 
of  and  using  the  bridge  with  the  permission 
and  consent  of  the  bridge  company,  and  was 
regularly  paying  at  stated,  periods  a  fixed 
sum  for  such  u.se.  So,  if  this  case  merely 
depended  upon  establishing  that  relation  be- 
tween those  comimnles,  we  could  have  no 
difficulty. 

The  <pie.stion,  however,  is  whether  under 
the  conditlona  set  out  In  the  pleas  the  ap- 
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pellee  can  recover.  We  do  not  record  It  as- 
an  open  question  whether  the  appellee  can 
recover  If  the  state  could.  We  saW  In  State 
Roads  Commission  v.  Postal  Tel.  Co.,  123 
Md.  73,  91  Att.  147,  that: 

"Thp  8uit  was  instituted  in  tbe  Dames  of  the 
in^mhers  constituting  the  board  of  the  state 
roads  commission  'for  and  on  behalf  of  the  state 
of  Maryland.'  If,  then,  the  state  is  entitled  to 
money  due  for  use  of  public  roads,  it  was  proper 
that  the  agency  having  charge  and  control  of 
that  department  should  bring  suit  in  its  behalf," 
etc 

We  will  not  therefore  discuss  that  ques- 
tion, which  was  fully  argued  and  considered 
on  tbe  prior  appeal.  The  pleas  do  not  pre- 
sent a  different  queetlou  In  regard  to  that 
from  what  the  demurrer  to  the  declaration 
did. 

[1 1  So  what  we  are  now  really  called  upon 
to  determine  la  whether  tbe  state.  If  the  suit 
had  l>een  brought  In  its  name,  could  have 
recovered  under  the  facts  set  out  in  tbe 
pleas.  ITie  case  Is  a  peculiar  one  In  some 
respects,  and  at  least  some  of  the  defenses 
set  up  by  the  appellant  are  wholly  without 
merit.  It  is-  not  easy  to  understand  why  a 
corporation,  sncb  as  tbe  appellant,  is  willing 
to  pay  and  does  pay  for  Its  use  of  a  bridge 
such  as  this  a  definite  and  fixed  compensa- 
tion for  a  number  of  years,  as  long  as  it 
belonged  to  a  private  corporation,  but  as 
soon  as  tbe  state  became  the  owner  by  an 
expenditure  of  a  large  sum  of  money  it  re- 
fnses  to  pay  anything,  although  its  use  of  tbe 
bridge  has  not  In  any  respect  changed.  If 
the  bridge  company  was  stiU  tbe  owner, 
there  could  be  no  qoeotlon  about  its  right  to 
rpoorer,  and,  in  onr  Judgment,  there  can  be 
no  doubt  about  the  right  of  tbe  state  to  re- 
cover something  in  some  kind  of  proceeding. 

The  case  of  St.  Lonis  v.  Western  Union 
Tel.  Co.,  148  IT.  8.  92,  13  Supt  Ct.  485,  37  Ia 
Ed.  380,  on  wblcb  the  decision  of  this  court 
in  Postal  Tel.  Co.  ▼.  Baltimore,  79  Md.  602, 
29  Atl.  819,  24  Xi.  a.  A.  161,  was  mainly 
based,  and  upon  which  the  Supreme  Court 
relied  when  it  afflnued  in  150  I'.  S.  210,  15 
Sap.  Ct  356,  38  L.  Ed.  399,  tbe  case  in  79 
Md.  502,  29  Atl.  819,  24  L.  Kd.  161,  clearly 
sustains  the  right  of  tbe  state  to  comiiensa- 
tlon  and  stated  grounds  upon  which  it  can 
be  recovered.  After  speaking  of  the  use  of 
streets  of  a  city  by  the  telegraph  company 
and  showing  that  Its'  use  is  different  in  kind 
and  extent  from  that  enjoyed  by  the  general 
public,  tbe  court.  In  speaking  of  a  ruling  be- 
low that  tbe  charge  was  a  privilege  or  li- 
cense tax,  said: 

"To  determine  this  question,  we  must  refer 
to  the  language  of  the  ordinance  itself,  nud 
by  that  we  find  that  the  charge  is  imposed  for 
tne  privilege  of  using  the  streets,  alleys,  and 
public  places,  and  is  graduated  by  tlie  amount 
of  such  use.  Clearly  this  is  no  privilege  or  li- 
cense tax.  Tbe  amount  to  be  paid  is  not  grad- 
uated by  the  amount  of  the  business,  nor  is  it 
t  sum  fixed  for  the  privilege  of  doing  business. 
It  is  more  hi  the  nature  of  a  charge  for  the  usi; 
of  property  belonging  to  the  city— that  which 
may  properly  be  called  rental.     'A  tax  is  a  de- 


mand of  sovereignty ;  a  toll  is  a  demand  of  pro- 
prietorship.' " 

The  court  also  said : 

"Now,  when  there  is  this  permanent  and  ex- 
clusive appropriation  of  a  part  of  the  highway, 
is  there  in  the  nature  of  things  anything  to  in- 
hibit the  public  from  exacting  rental  for  the 
space  thus  occupied?  Obviously  not.  Suppose 
a  municipality  permits  one  to  occupy  space  in  a 
public  park  for  the  erection  of  a  booth  in  which 
to  sell  fruit  and  other  articles :  who  would 
question  ..he  right  of  the  city  to  charge  for  the 
use  of  the  ground  thus  occupied,  or  call  such 
charge  a  tax,  or  anything  else  except  rental? 
So  in  like  manner,  while  permission  to  a  tele- 
graph company  to  occupy  the  streets  is  not  tech- 
nically a  lease,  and  does  not  in  terms  create  the 
relation  of  landlord  and  tenant,  yet  it  is  the 
giving  of  the  exclusive  use  of  real  estate,  for 
which  the  g^ver  has  a  right  to  exact  compensa- 
tion, which  is  in  the  nature  of  rental." 

This  court  in  79  Md.  501',  29  Atl.  819,  24 
L.  K.  A.  161«  quoted  from  that  opinion,  where 
tbe  Supreme  Court,  in  speaking  of  tbe  public 
streets,  said: 

"While  for  puri>o8C8  of  travel  and  common  use 
they  are  open  to  the  citizens  of  every  state  alike, 
and  no  state  can  by  its  legislation  deprive  the 
citiiseDs  of  another  state  of  snch  common  use, 
yet,  when  an  appropriation  of'any  part  of  this 
public  property  to  an  exclusive  use  is  sought, 
whether  by  a  citizen  or  corporation  of  the 
Fame  or  another  state,  or  a  corporation  of  the 
national  government,  it  is  within  the  eompe- 
teocy  of  the  state,  representing  the  sovereignty 
of  that  local  public,  to  exact  for  its  benefit  com- 
pensation for  this  exclusive  approp'riation.  It 
matters  not  for  what  that  exclusive  appropria- 
tion is  taken,  whether  for  steam  railroads  or 
street  railroads,  telegraphs  or  telephones;  the 
state  moy,  if  it  chooses,  exact  from  tbe  party  or 
corporation  given  such  exclusive  use  pecuniary 
compensation  to  the  general  public  for  being  de- 
prived of  the  common  use  of  the  portion  thus  ap- 
propriated." 

'In  the  late  case  of  Western  Union  Tel. 
Co.  V.  Richmond,  224  V.  S.  160,  32  Sup.  Ct 
449,  56  L.  Ed.  710,  Ju.stlce  Holmes  said: 

"The  inability  of  the  state  to  prohibit  the  ap- 
pellant from  getting  a  foothold  within  its  terri- 
tory, both  because  of  the  statute  [referring  to 
the  Post  Roads  Act  of  Congress]  and  of  its  car- 
rying on  of  commerce  among  the  states,  gives 
the  appellant  no  right  to  use  the  soil  of  the 
streets,  even  though  post  roads,  as  against  pri- 
vate owners  or  as  against  tbe  city  or  state  where 
it  owns  the  land." 

See,  also,  DlUon  on  Mun.  Corp.  (5tb  Ed.) 
f  1220,  where  tbe  queKtiou  Is  discussed  and 
many  authorities  cited. 

It  cannot  be  doubted  that  this  company 
has  an  exclusive  use  of  a  part  of  this  bridge. 
It  Is  true  that,  according  to  an  agreement  of 
counsel  filed  in  tbe  case,  tbe  wires  are  car- 
ried on  wooden  cross-arms,  which  are  attach- 
ed to  metal  uprights  bolted  to  thQ  girders  on 
top  of  tbe  bridge,  but  the  11  or  12  wires  are 
carried  on  them  for  a  dUtance  of  1,330  feet, 
and,  although  the  agreeuieut  does  not  show 
the  weight  of  the  wires  and  tbe  fixtures,  It 
must  be  appreciable,  aud  they  mu«t  re<iulre 
additional  expense  In  the  sui>ervlslon  of  the 
bridge  by  the  commission.,  Wlre.s  will  break, 
and  sometimes  are  very  dangerous  to  the 
traveling  public,  and  it  will  be  the  duty  of 
the  commission  or  other  representatives  of 


Digitized  by 


Google 


442 


96  ATIiANTIC  BEPOBTEIR 


(Md. 


tbe  state  to  see  tbat  tbose  tislng  the  bridge 
are  protected  from  such  danger.  Then  the 
necessary  repairs  and  changes  from  time  to 
time  may  make  It  more  dangerous  to  those 
passing  under  them,  and  will  have  a  tenden- 
cy to  obstruct  the  bridge  more  than  the  ordi- 
nary use  of  It  would.  There  are  probably 
other  special  uses  which  might  be  mentioned, 
but,  however  that  may  be,  we  can  be  assured 
that  there  must  have  been  some  good  reason 
to  induce  the  appellant  to  pay  what  it  did 
pay  to  the  bridge  company  year  after  year. 

In  Beaver  County  v.  C.  D.  &  P.  TeL  Co., 
219  Pa.  340,  68  Atl.  846,  the  telegraph  com- 
pany had  a  contract  with  the  bridge  company 
under  which  It  could  place  its  telephone 
cables  and  wires,  with  necessary  flrtures,  on 
the  bridge  for  the  sum  of  ¥50  a  year  and 
furnishing  the  bridge  company  with  two  tel- 
ephones. During  the  term  of  the  contract 
the  county  condemned  the  bridge  and  made 
it  a  public  bridge.  After  that  the  telegraph 
company  refused  to_  remove  its  lines  from 
the  bridge  or  pay  anything  to  the  county  for 
the  privilege  of  maintaining  them  ther& 
The  county  filed  a  bill  In  equity  to  require  it 
either  to  remove  its  wires,  cables,  and  fix- 
tures from  the  bridge,  or  pay  a  reasonable 
rental  or  compensation  for  its  use,  and  to 
enjoin  it  until  such  rental  or  compensation 
be  fixed.  -The  bill  was  dismissed  "without 
prejudice  of  tbe  plaintiff  to  Institute  pro- 
ceedings at  law  to  recover  damages  to  which 
the  plaintiff  may  be  entitled  for  the  occu- 
pancy of  the  bridge."    The  court  said: 

"In  the  present  case  the  telegraph  and  tele- 
phone company  laid  its  line  upou  the  bridge  un- 
der agreement  with  tbe  corporation  tliat  was 
then  the  owner.  It  was  rightfully  upon  the 
structure  when  it  became  a  county  bridge.  We 
agree  with  the  view  taken  by  the  trial  judge 
that,  as  matters  now  stand,  in  case  the  defend- 
ant company  refuses  to  pay  a  proper  rental,  the 
remedy  is  not  in  equity  to  enforce  the  removal 
of  its  lines  of  wire,  cables,  and  attachments, 
which  were  lawfully  placed  upon  the  bridge, 
but  it  is  in  the  right  of  the  plaintiff  to  bring  an 
action  at  law  to  recover  the  damages  for  the 
use  of  the  bridge  during  the  time  for  which  no 
compensation  has  been  paid.  We  can  see  no 
difference  in  principle  between  tbe  nse  made 
of  the  bridge  by  a  street  railway  company  and 
that  which  is  appropriiited  by  the  telephone 
company.  Its  wires,  cables,  and  appliances  are 
carried  upon,  and  supported  by,  tbe  bridge  struo- 
ture  as  long  as  its  use  is  required." 

In  Beaver  County  v.  B.  V.  Traction  Co., 
229  Pa.  665,  79  Atl.  161,  a  trolley  company 
was  using  three  bridges  which  belonged  to 
private  corporations.  The  county  condemned 
them  and  made  them  free.  The  exact  ar- 
rangements with  the  bridge  companies  were 
not  shown,  but  it  was  agreed  that  when  they 
were  condemned  the  defendant  was  lawfully 
using  them  "under  arrangements  theretofore 
made  with  tbe  bridge  company."  It  was 
said,  quoting  for  convenience  from  the  syl- 
labus in  Atlantic  Reporter,  that: 

"A  trolley  company  operating  its  street  can 
over  a  oounty  bridge  enjoys  a  special  use,  dif- 
ferent in  kind  and  extent  frran  that  of  the  gen- 
eral pubUc,  for  which  the  county  may  exact 
rent,  induding  tbarein  a  reasonable  proportion 


of  the  cost  incurred  for  necessary  r^airs  to 
the  .bridge." 

And  also  that: 

"Where  a  counly  by  condemnation  obtained 
bridges  used  by  a  trolley  company  under  agree- 
ment with  tbe  private  owners,  and  tbe  trolley 
company  afterwards  contracted  with  the  county 
for  use  of  the  bridges  at  a  certain  rental  for  a 
term  of  years,  and  after  expiration  of  snch  term 
continu^  to  use  tbe  bridges,  but  refused  to 
pay  rental  therefor,  the  county  can  recover  foe 
such  use  after  termination  of  the  contract  pe- 
riod." 

See,  also.  Point  Bridge  Co.  v.  P.  &  W.  E. 
By.  Co.,  230  Pa.  289,  79  Atl.  567,  Point  Bridge 
Co.  V.  P.  By.  Co.,  240  Pa.  105,  87  Atl.  614, 
and  Mon.  Bridge  Oo.  v.  P.  By.  Co.,  240  Pa. 
121,  87  Atl.  619,  where  different  phases  of 
such  questions  are  considered,  but  the  right 
to  some  kind  of  compensation  is  sustained. 
It  is  said  by  tbe  appellant  that  those  deci- 
sions were  in  regard  to  Intrastate  companies, 
but  there  can  be  no  difference  in  principle, 
inasmuch  as  the  Supreme  Court  of  the  Unit- 
ed States  has  over  and  over  again  ai^lled 
such  principles  to  interstate  companies. 

Conceding  that  ordinarily  a  suit  in  as- 
sumpsit for  use  and  occupation  does  not  lie 
unless  the  relation  of  landlord  and  tenant 
between  the  plaintiff  and  defendant  be  es- 
tablished, it  is  8ufi[iclent  to  say  tbat  this  is 
not  technically  snch  a  suit.  As  said  in  tbe 
case  in  148  U.  S.  92,  13  Sup.  Ct.  486,  37  I4. 
Ed.  380,  supra,  the  relation  of  landlord  and 
tenant  does  not  technically  exist,  but,  assum-  . 
ing  tbat  it  is  not,  strictly  speaking,  rent,  the 
cases  snstain  tbe  right  to  recover  compensa- 
tion for  such  exclusive  use  of  a  portion  of 
the  highways,  which  may  be  said  to  be  in 
the  nature  of  a  rental.  Tbe  appellant  was 
not  a  trespasser  in  going  upon  the  bridge, 
as  It  went  with  the  consent  of  the  then 
owner,  and,  having  that  consent,  it  was  au- 
thorized by  tbe  laws  of  Maryland  and  tbe 
acts  of  Congress  to  maintain  its  lines  there. 
The  remedy  for  tlie  refusal  to  pay  com- 
pensation against  one  who  continues  to  oc- 
cupy premises  which  he  entered  lawfully  and 
then  refuses  to  pay  is  not  as  it  is  in  ordi- 
nary cases  to  eject  such  party  from  the 
premises,  and  it  may  be  conceded  that  tlie 
appellant  cannot  be  ejected  from  this  bridge, 
but  by  reason  of  that  very  fact  the  state 
would  have  no  remedy  unless  it  can  recover 
compensation  in  some  shape  for  the  use  of 
the  bridge.  Whether  or  not  this  narr.  is  In 
such  technical  form  as  it  ought  to  be  to  re- 
cover such  compensation  is  not  material,  for, 
as  we  have  seen,  tbe  parties  have  agreed 
that  "all  errors  of  pleading,  if  any,  with  re- 
spect to  the  said  three  special  amended  pleas, 
as  amounting  to  tbe  general  issue  plea  and 
all  other  technical  errors  of  pleading,  be  and 
they  are  hereby  waived" ;  It  being,  as,  we  un- 
derstand, the  desire  of  the  parties  to  have 
the  question  whether  the  appellee  can  re- 
cover compensation  definitely  determined. 
We  might  add,  however,  that  inasmuch  aa 
tbe  appellant  cannot  be  treated  as  a  tres- 
passer, the  appellee  could  not  well  be  re- 
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quired  to  bring  a  tectanlcal  actton  of  tres- 
pass. 

It  will  be  seen  by  reference  to  tbe  cases 
reterred  to  that,  while  they  may  differ  some- 
^vbat  in  the  use  of  terms.  caUlng  It  "rent" 
"rentals,"  "damages,"  eta,  it  is  generally 
lieU  that  the  state,  county,  or  munldpallt? 
fif,  of  course,  the  connty  or  municipality  has 
tiad  the  authority  given  it  by  the  state)  is 
entitled  to  reasonable  cmnpensatlon  for  a 
special  use  of  highways  and  pnbllc  places, 
unless  it  is  estopped  by  reason  of  the  grant 
of  some  franchise  or  some  contract  which 
It  cannot  impair  or  change,  and  no  court  has 
been  more  emphatic  In  its  approval  of  the 
doctrine  than  the  Supreme  Court  of  the 
tlnlted  States,  so  long  as  the  state  has  not 
interfered  with  the  foreign  corporations  or 
the  ones  subject  to  federal  control  in  its 
proper  use  of  the  pubUc  highways  of  the 
state. 

[2J  We  are,  however,  of  the  opinion  that. 
In  the  absence  of  some  contractnal  relations 
shown  to  exist  between  the  appellant  and 
tbe  appellee,  the  latter  was  not  necessarily 
entitled  to  recover  the  same  amount  that 
the  telegraph  coaq>any  had  been  paying  the 
bridge  company,  although  it  was  convincing 
evidence  of  what  was  reasonable  compensa- 
tion for  the  use  of  the  bridge,  which  is  now 
precisely  the  same  as  It  was  before  the  pur- 
chase. As  the  Supreme  Court  said  in  West- 
em  Union  TeL  Co.  v.  Bicbmond,  supra: 

"After  the  appellant,  as  is  found,  has  paid 
tbe  charges  without  ctnnplaint  for  many  years, 
it  would  require  sranethmg  more  than  a  mere 
protest  now  to  induce  us  to  find  it  unreason- 
able." 

See.  also,  148  U.  S.  92,  13  Sup.  Ct  48B,  87 
U  Ed.  380,  supra.  But  in  this  case  no  ques- 
tion Is  presented  to  ns  as  to  the  reasonable- 
ness of  the  sum  claimed,  as  tbe  appellant 
denied  all  liability.  Tbe  judgment  cannot 
therefore  be  disturbed  by  reason  of  tbe 
amount  recovered,  as  that  Is  in  no  proper 
way  before  us,  but  we  are  of  the  opinion 
that  the  appellant  can  hereafter  question  the 
amount,  if  It  be  true,  as  set  out  in  the  pleas, 
that  It  was  not  holding  under  a  lease  or 
some  deflnlte  contract  or  agreement  which 
has  not  expired,  although  It  may  not  be  out 
of  place  to  apply  to  this  case  the  language 
of  the  court  In  Beaver  County  .v.  Telegraph 
Co.,  supra.    It  said: 

"There  should  be  no  more  diffionlty  In  agreeing 
upcm  a  fair  rental  now  that  tlie  coimty  is  the 
owner  of  the  bridge  than  there  was  when  it  be- 
longed to  the  Ohio  River  Bridge  Company." 

[S]  We  have  not  thought  It  necessary  to 
discuss  the  question  whether  the  fact  that 
the  bridge  was  a  part  of  a  highway  which 


was  a  post  road,  or  that  the  appellant  was 
an  interstate  telegraph  conQ>any,  subject  to 
and  entitled  to  the  benefit  of  the  post  roads 
acts  of  Congress.  Our  own  case  of  Postal 
TeL  Co.  V.  Baltimore,  79  Md.  502,  29  Aa  819, 
24  L.  R.  A.  161,  and  the  Supreme  Court  de- 
dtdons  referred  to  in  that  case  and  by  us 
above,  as  well  as  many  others  that  might 
be  dted,  are  conclusive  of  that  question. 
There  is  no  attempt  to  interfere  with  tbe 
use  of  the  bridge  by  the  appellant  as  it  has 
been  using  It,  but  the  state,  through  the 
agency  representing  it,  does  ask  and  demand 
that  it  be  at  least  fairly  dealt  with,  and  that 
compensation  be  paid  It  for  tbe  special  use 
the  defendant  makes  of  the  bridge.  It  can- 
not be  doubted,  as  said  by  Judge  Constable' 
in  the  opinion  In  123  Md.  78,  91  Atl.  147,  that 
the  state  was  required  to  pay  the  bridge 
company  for  the  income  It  was  deriving 
from  the  appellant  for  the  use  of  the  bridge 

[4]  Nor  is  what  Is  now  section  359  of 
article  23,  being  Acts  1868.  c  471,  J  129,  an 
obstacle  to  recovery.  That  act  was  In  force 
when  the  case  In  79  Md.  502,  29  AtL  819,  24 
L.  R.  A  161,  was  decided,  and,  regardless  of 
whether  It  was  intended  to  or  did  apply  to 
foreign  corporations,  It  simply  provided  that 
telegraph  companies  could  construct  their 
lines  as  therein  stated  "witbont  their  being 
deemed  a  public  nuisance  or  subject  to  be 
abated  by  any  private  party."  That  certainly 
cannot  be  consti-ned  to  give  the  right  to  auch 
a  corporation  to  make  Bpeclal  use  of  the 
state's  property  without  compensation. 

We  gave  the  Chesapeake  &  Potomac  Tele- 
phone Corapeniy  and  the  American  Telegraph 
&  Telephone  Company  leave  to  file  a  brief  In 
this  case,  but  we  did  not  ln,tend  thereby  to 
decide  their  cases  further  than  what  we  say 
In  deciding  the  one  before  us,  as  the  brief 
rather  seems  to  indicate  it  was  thought  we 
would  do.  We  were  left  very  much  in  tbe 
dark  as  to  what  the  arrangements  between 
the  bridge  company  and  the  Postal  Tele- 
graph Company  were,  and,  if  there  Is  fur- 
ther litigation,  it  should  be  more  defluttely 
established,  if  possible,  so  as  to  show  wheth- 
er there  was  such  contractual  relations  be- 
tween tbem  as  passed  to  tbe  appellee,  as  as- 
signee, but  we  have  no  informaticHi  as  to  the 
drcumstnnces  under  which  the  two  other 
companies  referred  to  acquired  any  rights 
they  may  have  to  the  use  of  the  public  high- 
ways of  the  state,  or  what  they  are.  We 
cannot  therefore  attempt  to  paaa  on  them. 

It  follows  from  what  we  have  said  that 
tbe  Judgment  will  be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs. 
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EQUITABLE  ICE  CO.  et  al.  v.  MOORE. 

(No.  49.) 

(Court  of  Appeals  of  Maryland.    Dec.  10,  1915.) 

1.  Appeal  and  Ebrob  «=»193—Recobd— Ex- 
ception—STATtrrE  . 

Under  Code  Pub.  GiT.  Laws,  art  6,  g  36, 
providing  that  on  appeal  from  a  court  of  equity 
no  objection  to  the  sufficiency  of  the  averments 
of  the  bill  shall  be  made  in  the  Court  of  Ap- 
peals unless  the  record  shows  such  objection 
made  by  exception  filed  in  the  lower  court,  an 
objection  that  the  allegations  of  the  bill  did  not 
warrant  an  adjudication  ordering  a  sale  could 
not  be  urged  against  the  bill  on  appeal,  in  the 
absence  of  any  exception  to  the  bill  in  the  court 
below,  as  such  objection,  admitting  the  adequacy 
of  the  bill  for  the  purposes  of  an  equity  proceed- 
ing, went  to  the  sufficiency  of  the  bill ;  and  a 
clause  in  the  answer  reserving  all  lawful  ob- 
jections to  any  errors  in  the  form  and  substance 
of  the  bill  was  too  indefinite  to  save  the  ques- 
tion. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8$  122(5-1238,  1240;  Dec. 
Dig.  «=>193;  Pleading,  Cent  Dig.  ||i  1355- 
1374.] 

2.  Appbal  and  Erbob  $=>232— JvBisinoTioif 
— Objection. 

An  objection  that  the  allegations  of  a  bill 
did  not  admit  of  the  adjudication  made  does  not 
dispute  the  jurisdiction  of  the  court,  since  it 
did  not  deny  that  the  subject-matter  of  the  suit 
was  within  the  scope  of  equitable  cognizance,  or 
that  the  proper  tribunal  had  been  selected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1.S51,  1368,  1420,  1430, 
1431;   Dec.  Dig.  cg=>232.] 

3.  Appeal  and  Erbob  «=»185— Objection  to 
Jubisdiction-^Review— Statutes. 

Under  the  express  provision  of  Code  Pub. 
Civ.  Laws,  art.  6,  f  36,  such  objection,  if  re- 
garded as  raising  a  jurisdictional  question,  could 
not  be  considered  on  appeal,  where  no  exception 
on  that  ground  was  entered  in  the  lower  court 
fEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1160-1176,  1375;  Dec.  Dig. 
«s9l8o.] 

4.  Appeal  and  Error  <S=»007— Pbesumptions 
— Evidence  to  Suppobt  Decree. 

On  appeal  from  the  decree  on  a  bill  in 
equity  to  enforce  a  mechanic's  lien,  where  the 
evidence  on  which  the  case  was  decided  was  not 
in  the  record,  it  might  be  presumed  to  have  jus- 
tified the  decree,  even  though  the  bill  were  held 
defective. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  2S1)!),  2911-2916,  3673, 
3674,  3676,  .1678;    Dec.  Dig.  «=»907.] 

5.  Equity  <S=>335— Sufficienct  of  Bill  — 
Waiver  of  Objections. 

Where  no  exception  is  taken  to  the  suffi- 
ciency of  a  bill,  it  is  immaterial  whether  its 
averments  cover  the  case  as  proved,  and  the 
court  must  decree  according  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §  673;    Dec.  Dig.  €=»335.] 

Appeal  from  Circuit  Court,  Prtnce  George's 
County;  nUmore  Beall,  Judge. 

"To  be  officially  reported." 

BUI  by  (Seorge  H.  II.  Moore  against  the 
Equitable  Ice  Company  and  others.  Decree 
for  complainant,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE.  THOMAS,  PATTISON,  UR- 
NER,  and  CONSTABIJG,  .TJ. 


H.  Wlnshlp  Wheatley,  of  Washington,  D. 
C.  (S.  Marvin  Peach,  of  Upper  Marlboro,  on 
the  brief),  for  appellants.  Clarence  M.  Rob- 
erts and  Edward  L.  Gles,  both  of  Washing- 
ton, D.  C,  for  appellee. 

URNER,  J.  [1-3]  The  appeal  in  this  ca^ 
Is  from  a  decree  which  provided  for  a  sale 
of  the  real  estate  mentioned  In  the  proceed- 
ings, unless  the  defendants,  within  W  days 
from  the  date  of  the  decree,  should  i>ay  to 
the  plaintiff  a  designated  sum  of  money.  It 
is  contended  that  the  allegations  of  the  bill 
of, complaint  do  not  admit  of  such  an  adju- 
dication. The  bill  was  directed  to  the  en- 
forcement of  a  mechanics'  lieu  claim  for 
work  and  materials  furnished  In  the  remod- 
eling of  a  building  and  plant  used  In  the 
manufacture  of  Ice.  The  answer  disputed 
the  claim,  and,  a  general  replication  being 
filed,  testimony  was  taken  upon  the  issues  of 
fact  thus  raised.  After  a  hearing  upon  the 
case  as  thus  developed,  the  decree  appealed 
from  was  passed.  In  consequence  of  au  or- 
der given  by  the  appellant  to  the  clerk  of  the 
court  below,  for  the  preparation  of  the  tran- 
script for  the  appeal,  only  the  bill  of  com- 
plaint, mechanic's  lien  claim,  answer,  gen- 
eral replication,  and  prayer  of  appeal  have 
been  included  In  the  record,  and  the  evidence 
in  the  case  has  been  wholly  omitted.  A  copy 
of  the  opinion  which  accompanied  the  de- 
cree has  since  been  added  to  the  record  by 
agreement.  It  appears  from  the  opinion  that 
the  decision  reached  by  the  lower  court  in 
favor  of  the  plaintifT  was  governed  by  the 
facts  e.stabllshed  by  the  proof.  No  exception 
or  demurrer  was  filed  to  the  bill  upon  Juris- 
dictional or  other  grounds.  The  primary 
question  to  be  determined,  In  this  state  of 
the  record.  Is  whether  the  object  iou  sought 
to  be  urged  against  the  bill  on  appeal  can  be 
entertained. 

It  is  provided  by  article  5,  i  36,  of  the 
Code,  that  on  appeal  from  a  court  of  equity 
no  objection  to  "the  sufhcieucy  of  the  aver- 
ments of  tlie  bin  or  petition  *  •  »  shall 
be  made  in  the  Court  of  Apiieals,  unless  it 
shall  appear  by  the  record  that  such  objec- 
tion WHS  made  by  exceptions,  filed  In  the 
court  from  which  such  appeal  sliuU  hare 
been  taken."  Tills  provision  has  been  re- 
peatedly applied.  CJerting  v.  Wells,  lOJi  Md. 
6:^7,  64  Atl.  298,  43!^;  Baltimore  &  Drum 
Point  R.  Co.  v.  Pumphrey,  74  Md.  113,  21 
Atl.  559;  Ashtcm  v.  Ashton,  .S3  Md.  503; 
Eyler  v.  Crablia,  2  M<1.  154,  56  Am.  Dec.  711 ; 
Thomas  v.  Doub,  1  Md.  2.52.  In  view  of  tl»e 
explicit  terms  of  the  statutory  mle  from 
which  we  have  quoted,  and  In  the  absence 
of  any  exception  to  the  bill  of  complaint  in 
the  court  below,  it  is  clear  tliat  we  are  with- 
out authority  to  decide  any  question  as  to 
the  fiutficlency  of  the  bill  on  this  apiieel. 
There  was  a  clause  in  the  answer  reserving 
all   lawful  objections  to  any  errors  in  the 
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form  and  substance  of  the  Utt,  but  this  In- 
definite reservation  does  not  meet  the  re- 
qnlrements  of  th«  rule.  O'Netll  t.  Cole,  4 
Md.  123. 

The  appellant  has  endeavored  to  exclude 
this  case  from  the  operation  of  the  provi- 
sion we  have  dted  by  arguing  that  the  ob- 
jection he  tirges  does  not  dispute  the  gener- 
al sufficiency  of  the  bill,  but  merely  denies 
that-  Its  allegations  are  adequate  as  a  basis 
for  the  spedflc  relief  granted.  The  bill  aver- 
red that,  by  agreement  between  the  plalu- 
tlCF  and  the  defendant  corporation,  the  for- 
mer was  to  be  paid  lo  stock  and  pro{)erty  of 
the  conipany  fbr  the  work  and  material  sup- 
plied in  the  remodeling  of  the  factory.  It 
is  conceded  that  upon  this  averment,  and  the 
prayer  for  gdneral  relief,  a  decree  for  spe- 
cific performance  might  have  been  appro- 
priately passed,  if  JuatlQed  by  the  evidence; 
but  it  is  Insisted  that  the  terms  of  the  al- 
leged contract,  providing  as  they  did  for 
compensation  through  a  transfer  of  an  inter- 
est in  the  property  to  be  improved,  were  in- 
compatible with  the  existence  of  a  mechan- 
ic's lien,  and  precluded  a  valid  decree  for  the 
enforcement  of  such  a  claim.  The  court  be- 
low found  from  the  evidence  tliat  no  compen- 
sation was  ever  paid  or  tendered  the  plain- 
tlC,  either  in  money  or  in  the  stipulated  In^ 
terest  in  the  stock  and  property  of.  the  de- 
fendant corporation,  although  he  fully  per- 
formed his  part  of  the  ccmtract.  l*ere 
could  be  no  doubt  therefore  that  the  plaintiff 
was  «ititled  to  seek  redress  in  a  court  of  eq- 
uity. Whether,  upon  the  case  which  the  bill 
alleged,  the  decree  should  be  for  the  specific 
enforcement  of  the  agreement  in  reference 
to  the  comi)en8ation,  rather  than  for  a  sale 
to  satisfy  the  asserted  lien,  is  a  question 
which  would  necessarily  depend  upon  the 
sufiiciency  of  the  bill  for  the  purposes  of 
these  respective  forms  of  relief.  The  objec- 
tion sought  to  be  raised  does  not  dispute  the 
iurladiction  of  the  court,  since  it  does  not 
deny  that  the  subject-matter  of  the  suit  is 
within  the  scope  of  equitable  cognizance,  or 
that  the  proper  tribunal  has  been  selected. 
Shryock  V.  Morris,  75  Md.  76,  23  Atl.  68.  If, 
however,  It  could  be  regarded  as  jurisdic- 
tional, the  question  could  not  be  considered 
on  appeal,  as  no  exception  on  that  ground 
was  entered  in  the  lower  court.  Code,  art. 
5,  §  37 ;  Melvin  v.  Aldrtdge,  81  Md.  657,  32 
Atl.  .S4»;  Hubbard  v.  JarreU,  23  Md.  66.  No 
question  Is  or  could  be  made  as  to  a  proceed- 
ing by  bill  in  equity  being  available  to  the 
plaintiff  as  a  suitable  form  of  remedy  for  the 
axitertion  of  his  rights  in  the  premises,  and 
hence  the  case  cannot  be  excepted  from  the 
effect  of  the  statute  upon  the  theory  illus- 
trated by  the  case  of  Boteler  v.  Brooks,  7 
GUI  &  J.  1S&  The  contention  here  is  ttiat, 
while  the  plaintiff's  proper  remedy  is  by  a 
bill  in  equity,  he  has  been  given  a  decree 
wWi-h  is  different  in   character  and  effect 


firom  the  one  to  which  be  may  be  entitled. 
In  other  words,  the  bill  is  admittedly  ade- 
quate for  the  purposes  of  an  equity  proceed- 
ing to  secure  the  plaintilTs  interests ;  but  it 
is  claimed  to  be  an  Insufficient  basis  for  the 
particular  relief  decreed.  It  is  obvious  that 
such  an  objection  is  wltliln  the  purview  of 
the  statutory  provision  to  which  we  first  re- 
ferred, and  that,  not  having  been  duly  made 
by  exception  filed  in  the  court  below,  it  is 
not  open  for  our  decision. 

[4,  6]  But  even  if  we  were  at  liberty  to  con- 
sider the  question,  we  should  have  no  occa- 
sion to  hold,  upcm  the  record  before  us,  tliat 
the  decree  was  erroneous.  T^ae  evidence  up- 
on which  the  case  was  decided,  and  which 
we  have  no  opimrtuuity  to  review,  may  be 
presumed  to  have  justified  the  decree  even 
though  the  Mil  of  conitflalnt  were  held  •de- 
fective. The  proof  may  have  supplied  the 
■supposed  deficfencies  of  the  bill  and  have  pre- 
sented a  state  of  facts  upon  which  the  de- 
cree actually  passed  would  be  manifestly  the 
proper  mode  of  enforcing  the  plaintiff's 
rie^ts.  It  is  the  settled  rule  that,  where  no 
exception  is  taken  to  the  sufficiency  of  the 
bill,  it  is  immaterial  whether  or  not  its  aver- 
ments cover  tbe  case  as  proved,  and  the 
court  must  decree  according  to  the  evidence. 
Scbioeder  v.  Loeber,  75  Md.  202,  23  Atl.  579, 
24  Atl.  226;  Oerting  v.  Wells,  supra;  Shu- 
gars  T.  Sbugars,  105  Md.  344,  66  Atl.  273; 
Ueed  V.  Reed,  109  Md.  685,  72  Aa  414,  130 
Am.  St  Rep.  552. 

Decree  affirmed,  with  costs. 


WASHINGTON  &  R.   RY.   CO.   OF  MONT- 
GOMERY COUNTY  V.  JOHNSON. 
(No.   11.) 
(Court  of  Appeals  of  Maryland.    Dec.  16,  1915.) 

1.  Cobposations    ®=s>507 — ^AcnoNB — Pbockss 
— Service— "Officeb." 

Under  Code  Pub.  Civ.  Laws,  art.  23,  g  87, 
providiug  that  process  aguinst  a  domestic  cor- 
poration may  be  served  upon  its  president,  di- 
rector, or  other  oflScer,  an  attorney  of  the  corpo- 
ration is  not  included  in  the  expression  "officer." 
[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1971-1974,  1976-2000 ;   Dec.  Dig. 

<&=».wr. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

2.  cokfobations   «=»507— actions— process 
— Servick. 

Under  Code  Pub.  Civ.  Laws,  art.  23,  $  87, 
declaring  that  process  against  a  domestic  cor- 
poration may  be  served  on  its  president,  direc- 
tor, or  other  officer,  and,  if  none  resides  in  the 
state,  it  may  be  proceeded  against  by  attach- 
ment, or  such  process  may  be  served  on  any 
agent,  process"  cannot  be  served  on  persons  In 
the  second  class  where  directors  are  residents 
within  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ;S  1071-1974,  1076-2000;   Dec.  Dig 

3.  Dlsmlssai,  and  NoNsurr  ®=»5!>— Discon- 
tinuance—What  Constitutes. 

There  are  four  regular  trial  terms  for 
Moutgonk^y  paiuity,  and  Acts  1894,  c.  561.  pro- 
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Tided  three  intermediate  return  days  in  Ma7i  Ao- 
gUBt,  and  October  and  also  provided  that  all  pro- 
cess should  be  returnable  to  one  of  such  days 
•or  to  the  first  da^  of  the  next  term,  and  that  on 
return  of  the  original  writ  not  executed  the  same 
should  be  returned  to  the  next  return  day.  An 
action  against  a  domestic  corporation  was  begun 
by  process  returnable  to  the  intermediate  return 
day  in  August  during  the  June  term.  On  mo- 
tion by  the  corporation  the  return  was  quashed 
on  the  ground  that  the  writ  was  not  served  on 
the  proper  officer.  At  the  next  term,  which  was 
November,  plaintiff  on  the  first  day  of  the  term 
filed  an  order  to  renew  theprocess,  and  the  writ 
of  summons  was  served.  Jidd  that,  while  -a  suit 
is  discontinued  where  plaintiff  leaves  a  chasm 
in  the  proceedings,  as  by  not  continuing  process 
regularly  from  day  to  day  or  from  time  to  time, 
the  suit  was  not  discontinued  on  the  ground 
that  plaintiff  failed  to  continue  the  process  from 
term  to  term  despite  the  intervening  return 
-day,  as  he  was  entitled  on  the  filing  of  the  mo- 
tion to  quash  to  have  it  determined  before  issu- 
ing, a  new  summons,  though  the  original  service 
was  defective. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  gf  153-159;  Dec.  Dig.  <8=» 
59.1 

Error  to  Clrctilt  Court,  M<»tgoniery  Coun- 
ty; Edward  C.  Peter,  Judge. 

Action  by  Nancy  Johnson  against  the 
"Washington  ft  Rockville  Railway  Company 
of  Montgomery  County.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Writ  quashed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BUIUKE,  THOMAS,  PATTISON,  URN- 
BR,  STOC^BRIDGE,  and  CONSTABLE,  JJ. 

William  H.  Talbott,  of  Rockvllle  (H.  M. 
Talbott,  of  Rockvllle,  on  the  brief),  for  plain- 
tift  In  error.  Arthur  Peter,  of  Washington, 
D.  C.  (Julian  W.  Whiting,  of  Washington,  D. 
C,  on  the  brief),  for  defendant  In  error. 

CONSTABLE,  3.  This  case  was  brought 
to  this  court  upon  a  writ  of  error  from  the 
circuit  court  for  Montgomery  county  by  the 
Washington  &  BockvUle  Railway  Company 
of  Montgomery  county,  plaintiff  In  error, 
against  Nancy  Johnson,  defendant  In  error. 

There  are  four  regular  trial  terms  held 
by  the  circuit  court  for  Montgomery  county, 
January,  March,  June,  and  November,  of 
which  January  and  June  are  nonjury  terms. 
By  Acts  18SH,  c.  561,  three  Intermediate  re- 
turn days,  the  first  Mondays  In  May,  Au- 
gust, and  October,  were  provided  for  in  ad- 
dition to  the  four  return  days  existing  previ- 
ously on  the  first  day  of  each  term;  This 
act  provided  that  all  process  was  returnable 
to  one  of  these  return  days  or  to  the  first 
day  of  the  next  term,  whichever  should  first 
occur,  unless  otherwise  ordered  in  writing  by 
the  plaintiff,  and  on  the  return  of  the  orig- 
inal vrrit  not  executed  the  same  could  be  re- 
newed, returnable  to  the  next  return  day  or 
the  first  day  of  the  succeeding  term,  which- 
ever should  first  occur.  If  the  defendant,  ex- 
cepting suits  on  contract,  should  be  served 
with  the  writ,  and  should  fall  to  appear  on 
the  return  day  named  therein,  the  clerk  of 
the  court  was  directed  to  enter  his  appear- 
ance on  the  following  day  and  place  the  case 


upon  the  trial  docket,  and  it  stood  for  trial 
at  the  next  succeeding  term. 

The  action  in  this  case  was  In  tort  for 
damages  drawing  out  of  an  alleged  assault 
by  one  of  the  company's  conductors,  and 
was  filed  in  the  June  term  on  the  4th  day  of 
June,  1913,  and  on  the  same  day  summons 
was  Issued  for  the  defendant,  returnable  on 
the  return  day  in  August  On  said  return 
day  the  sheriff  returned  the  writ  indorsed  as: 

"Served  on  the  Washington  &  Rockvllle  Rail- 
way Company,  a  corporation,  by  serving  on 
William  H.  Talbott,  attorney,  etc.,  this  4th  day 
of  June,  1913." 

On  the  day  of  said  return  William  H.  and 
Henry  Mi  Talbott  had  their  appearance  en- 
tered specially  to  move  to  quash  the  return 
of  the  sheriff.  On  the  21st  of  August  the 
said  attorneys,  appearing  specially  for  the 
purpose  of  the  motion,  filed,  in  writing,  a 
motion  to  quash  the  said  return,  with  the 
reasons  therefor;  the  principal  one  being 
that  the  writ  was  not  served  upon  a  proper 
officer  of  the  defendant,  in  that  there  was  a 
director  of  the  company  residing  in  the  state 
and  in  fact  in  Montgomery  county.  On  the 
10th  day  of  November  next,  it  I)eing  the  flist 
day  of  the  November  term,  the  plaintiff  filed 
an  order  to  renew  the  process.  Hiereupon 
another  writ  of  summcms  was  Issued  to  the 
sheriff,  and  made  returnable  to  the  first  day 
of  the  January  term,  and  the  same  was  re- 
turned indorsed  as  having  been  served  upon 
a  director  of  said  corporation  on  the  11th 
day  of  November.  On  the  12th  day  of  No- 
vember the  court  passed  an  order  qnashlng 
the  original  return.  On  February  4th  the 
same  attorneys  again  appeared  specially,  and 
filed  a  motion  to  hare  the  case  marked  dis- 
continued, for  the  reason  that  the  plaintiff 
had  failed  to  have  the  writ  originally  issued 
renewed  from  term  to  term.  This  motion 
was  overruled,  and  the  defendant  excepted; 
and  on  the  same  day  the  same  attorneys  en- 
tered their  appearance  generally  for  the  de- 
ffflidnnt,  expressly  reserving  any  and  all 
rights  of  the  defendant  under  the  prior  pro- 
ceedings. The  case  was  finally  tried,  result- 
ing In  a  verdict  for  the  plaintiff;  and  after 
a  motion  for  a  new  trial  had  been  overruled 
the  defendant  filed  his  petition  for  a  writ  of 
error. 

[1,  2]  The  first  que8ti<ni  which  presents  it- 
self is:  Was  the  court  l>elow  correct  in 
quashing  the  return  first  made  by  the  she^ 
iff?  By  section  6  of  chapter  424  of  the  Acta 
of  Assembly  1912,  the  defendant  company 
was  directed  to  appoint  an  ofiBcer  or  attorney 
with  full  authority  to  accept  service  of  sum- 
mons for  the  company.  It  is  contended  by 
the  defendant  in  error  that  by  virtue  of 
this  statute  the  service  upon  the  attorney 
was  a  proper  and  valid  service  of  her  writ 
We  cannot  agree  with  this  contention  for 
the  reason  that  the  entire  act  Is  an  attempt 
to  regulate  the  fftres  to  be  charged  by  the 
company,  and  in  providing  a  penalty  for  t 
violation  of  its  provisions  makes  provision 
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as  to  the  manner  In  whicb  the  company  may 
be  oerTed  with  a  warrant.  It  Is  clear  that 
the  only  authority  conferred  upon  the  officer 
or  attorney  so  designated  was  tor  acceptance 
of  writs  Issued  for  ylolatlons  of  that  act  ajtd 
not  a  general  authority. 

The  defendant  being  a  domestic  corpora- 
tion, process  against  it  was  governed  by  sec- 
tion 87  of  arttcie  23  of  the  Code.  It  is  there- 
in provided  that,  process  against  such  a  cor- 
poration may  be  served  on  its  president,  di- 
rector, or  other  officer,  and,  if  none  resides 
in  the  state,  it  may  be  proceeded  against  by 
attachment  as  a  nonresident,  or  such  pro- 
cess may  be  served  on  any  agent  or  other 
person  in  the  service  of  the  corporation.  It 
has  long  been  held  that  an  attorney  of  a 
corporation  is  not  included  in  the  word  "of- 
ficer," and  that  a  summons  served  upon  an 
attorney  where  the  statute  designates  an 
officer  is  not  a  good  service.  N.  C.  R.  R.  t. 
Bider,  45  Md.  24.  By  the  statute  just  refer- 
red to,  before  any  agent  or  other  person  in 
the  service  of  the  corporation  could  be  served 
with  process  for  it,  it  was  necessary  that  the 
first  class  mentioned  therein  should  have 
been  exhausted,  and  this  c<$uld  not  have  been 
while  any  one  of  them  resided  within  the 
state.  But  the  fact  was  that  a  director  did 
reside  within  the  state,  and  therefore  he  was 
one  within  the  first  class  upon  whom  serv- 
ice should  have  been  made  before  resorting 
to  those  in  the  second  class.  The  court  was 
correct,   therefore,  in  quashing  the  return. 

[3]  The  counsel  for  the  corporation  were 
extremely  careful  in  preserving  the  rights 
of  the  company  under  their  special  appear- 
ance, and,  after  the  overruling  of  the  mo- 
tion to  declare,  the  suit  discontinued.  Was, 
then,  the  suit  discontinued  by  the  failure  of 
the  defendant  In  error  to  have  the  writ  re- 
newed at  the  August  return  day?  The  plain- 
tiff in  error,  in  support  of  its  contention  that 
it  was,  relies  upm  the  common-law  rule 
that: 

A  suit  is  discontinued  "when  a  plaintiff  leaves 
a  chasm  in  the  proceedings,  as  by  not  continuing 
the  process  regularly  from  day  to  day  or  from 
time  to  time  as  be  ought  to  do.  The  suit  is 
thus  discontinued,  and  the  defendant  is  no  long- 
er bound  to  atteud ;  but  the  plaintiff  must  be- 
nn  again,  by  suing  out  a  new  originaL"  Evan's 
Practice,  315. 

Or,  as  It  is  stated  in  Foe's  Practice,  f  67: 
"If  the  writ  of  summons  is  returned  not  found, 
it  should  be  renewed  to  the  next  succeeding 
term,  and  so  on,  without  break,  until  the  de- 
fendant is  tmnnd  and  summoned.  An  omission 
to  thos  renew  wHl  operate  as  a  discontinuance 
of  the  action ;  while,  on  the  other  hand,  the  reg- 
ular renewal  of  the  writ  from  term  to  term, 
without  intermission,  will  Iteep  the  suit  alive, 
and  prevent  the  running  of  the  statute  of  limi- 
tations, where  that  defense  had  not  accrued  be- 
fore the  impetration  of  the  first  writ" 

There  can  be  no  question  raised  against 
tlie  existence  of  this  rule  (Hazlehurst  y. 
Morris,  28  Md.  75 ;  State,  Use  of  Nesbitt,  v. 
Logan,  33  Md.  8 ;  Hagerstown  Bank  v.  Thom- 
as, 36  Md.  618),  although  the  toidency  of 
modem  decisions  is  to  mitigate  its  severe 


rigor  in  the  constrnction  of  discontinuances. 
(End.  Pleading  &  Practice,  vol.  6,  p.  927). 
All  the  anthoritles  agree  that  the  rule  was 
Instituted  to  prevent  parties  from  bringing 
suit,  and  then  lying  by,  maybe  for  years,  and 
then  bringing  defendants  into  court  to  an- 
swer old  claims,  after  witnesses  had  prob- 
ably died  or  Iiad  forgotten  the  fact,  and  thus 
work  injustice  by  being  deprived  of  the  de- 
fense of  limitations,  unless  they  could  have 
availed  of  that  at  the  time  of  the  filing  of 
the  action ;  and  there  can  be  no  doubt  of 
the  wisdom  of  a  rule  which  makes  a  plain- 
tiff use  diligence  in  prosecuting  a  suit  begun 
by  him  or  otherwise  compel  a  dismissal  of 
it.  And  there  are  numerous  cases  where  the 
courts  have  not  hesitated  to  declare  suits 
discontinued  by  reason  of  tills  lack  of  dili- 
gence. All  the  cases,  however,  which  we 
have  been  able  to  find  in  which  the  court 
has  declared  a  suit  discontinued  have  been 
on  the  return  of  non  est  or  tarde,  and  none 
under  a  defective  service.  Nor  have  we 
found  any  decisions  to  that  effect  where 
there  has  been  a  return  day  other  tlian  that 
at  the  beginning  of  a  regular  term. 

The  theory  advanced  by  the  plaintiff  in 
error  in  that  these  intermediate  return  days 
constitute  terms,  in  so  far  as  the  return  and 
renewal  of  process  are  concerned;  that,  if 
the  service  of  the  writ  was  ineffectual  to 
bring  the  defendants  into  court,  then  on  the 
return  day  of  the  writ  it  was  necessary  for 
the  plaintiff  to  liave  the  writ  renewed ;  oth- 
erwise there  would  be  a  break  or  chasm  in 
the  proceeding  wlilch  would  work  a  discon- 
tinuance. It  appears  to  us  that,  although 
in  the  present  case  such  a  service  was-  made 
as  was  defective,  because  not  authorized, 
yet  it  would  be  carrying  this  technical  rule 
farther  than  it  or  the  reasons  for  its  adop- 
tion would  Justify  in  declaring  a  suit  under 
the  circumstances  of  this  case  to  iiave  been 
discontinued.  The  return  was  not  that  the 
party  could  not  be  foimd,  but,  on  the  con- 
trary, tliat  it  had  lieen  summoned,  and  it 
could  not  be  determined  that,  in  fact,  it  had 
not  been  brought  into  court  untU  the  court 
had  decided  the  question  raised  by  the  mo- 
tion to  quash.  It  is  true  the  court  conld  not 
get  Jurisdiction  of  the  party  by  virtue  of  the 
faulty  service,  any  more  tlian  Jurisdiction 
could  be  acquired  upon  a  return  of  non  est ; 
but  for  a  settlement  of  this  question  we  are 
not  concerned  with  the  Jurisdiction  of  the 
court  over  the  parties,  but  whether  a  party 
has  neglected  to  keep  alive  a  suit  duly  com- 
menced. If  the  return  had  been  non  est, 
and  there  had  been  a  failure  to  renew,  then 
there  would  have  been  an  indication  on  the 
part  of  the  plaintiff,  irrespective  of  any  rule, 
to  discontinue ;  but  here  the  plaintiff  had  a 
right  to  have  a  Judicial  determination  of 
whether  or  not  he  had  succeeded  in  bring- 
ing the  defendant  in  the  court  before  order- 
ing any  writ.  To  hold  tliat  a  suit  would 
be  discontinued  under  the  drcumstanoeb  of 
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this  case  would  be  to  hold  that,  upon  a  ques- 
tion being  raised  as  to  the  suificieocy  of  a 
service,  the  plalutlff  would  have  to  immedi- 
ately order  a  new  writ  to  issue,  or  take  the 
risk  of  the  writ  being  determined  defective, 
and  thus  have  to  institute  new  proceedings. 
We  cannot  give  such  a  construction  to  the 
rule;  for  we  are  of  the  opinion  that  the 
suit  did  not  discontinue  by  reason  of  the  fail- 
ure to  renew  the  summons'  at  the  intermedi- 
ate return  day.  By  the  service  of  the  writ 
issued  on  November  10th  the  court  acquired 
complete  jurisdiction,  and  the  judgment  re- 
covered was  accordingly  a  valid  one. 

Writ  of  error  quashed,  with  costs  to  the 
defendant  in  error. 


WASHINGTON,  B.  &  A.  ELECTRIC  R.  CO. 
V.  LINTHICIM  et  aL 

WNTHICUM  et  al.  v.  WASHINGTON,  B.  & 
A.  EIJiCTRIC  R.  CO. 

(Nos.  31.  32.) 

(Court  of  Appeals  of  Maryland.    Dec.  16,  1915.) 

1.  Appbai.  and  ESfROB  <3=>1004  —  Rbview  — 
Amount  of  Damages. 

The  award  of  ilamaijea  for  brearh.of  a 
covenant  for  a  crossing,  being  on  conflicting  evi- 
dence, and  the  trial  court  having  had  the  ad- 
vantage of  bearing  the  witnesseB  and  viewing 
the  property,  cannot  be  disturbed,  unless  clear- 
ly erroneous,  or  based  on  some  element  of  dam- 
ages that  should  not  have  been  considered. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  3944-3947;  Dec  Dig.  «=» 
1004.] 

2.  Railboads  <8!=>72— Right  of  Way  Deed- 
Covenant  FOB  Chossinq  —  Damaoes  fob 
Bbeacii. 

Though  the  land  through  which  a  railroad 
right  of  way  is  granted  be  a  farm,  yet,  it  being 
adaptable  to  suburban  residence  purposes,  and 
throe  crossings  within  a  distance  of  1,050  feet 
being  stipulated  for  by  the  riprht  of  way  deed, 
si'ch  adaptability  may  be  conHiilercd  in  estimat- 
ing damages  for  breach  of  covenant  to  construct 
one  of  the  crossings. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  $J  168-178;   Dec.  Dig.  <8=>72.1 

3.  Rati.roads  €=»72— RimiT  or  Wat  Deed- 
Covenant  FOB  0B08.STN0S— KrOKT  OF  T'SE. 

The  three  crossings,  within  a  distance  of 
1,0.'>0  feet,  which  a  i-islit  of  way  doeei  through 
a  farm  adaptable  for  suburban  n-sidence  pur- 
poses cox'enants  that  the  company  shall  con- 
struct are,  as  regards  the  measure  of  damages 
for  breech  of  covenant,  not  private  crossings, 
in  the  sense  that  thoy  could  be  used  only  by  the 
grnntor,  hut  were  intended  also  for  the  use  of 
those  deriving  title  through  him  to  parts  of  the 
land. 

[Kd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f§  1(«^178;   Dec.  Dig.  <&=>72.] 

Appeals  from  Circuit  Court  of  Baltimore 
City;    Henry  Duffy,  .Tudge. 

"To  be  officially  reported." 

Suit  by  Seth  H.  Ltuthicuin  and  others 
against  the  Washington.  Baltimore  &  Annap- 
olis Electric  Railroad  Company.  From  the 
decree,  all  parties  appeal.    Aflirmed. 

See.  also,  124  Md.  2ft3,  92  Atl.  917. 


Argued  before  BOYD, .  C.  J.,  and  BRIS- 
COE, BUKKE,  THOMAS,  PATTISON,  L'B- 
NEB,  and  SXOCKBRIDGE,  34. 

S.  S.  Field,  of  Baltimore,  for  plaintlflTa 
George  Weems  Williams,  of  Baltimore 
(Frank  Gosnell,  of  Baltimore,  on  the  brief), 
for  defendant. 

THOMAS,  J.  The  bill  of  complaint  In 
this  case  was  filed  in  the  circuit  court  of 
Baltimore  city  by  Seth  Hance  Linthicnm. 
Wade  Hampton  linthicnm,  and  M.  Delmah 
Linthicum,  his  wife,  against  the  Washington, 
Baltimore  &  Annapolis  Electric  Railroad 
Company  for  the  specific  performance  of  a 
covenant  contained  in  a  deed  from  the  plain- 
tiffs to  the  Washington,  Baltimore  &  Annaiv 
oils  Electric  Railway  Company,  or  for  eom- 
t)ensation  to  the  plaintiffs  for  the  loss  and 
damage  which  they  have  and  will  sustain  by 
rca.s<m  of  the  failure  of  the  defendant  to 
perform  said  covenant  The  bill  was  an- 
swered by  the  defendant,  and  about  350 
printed  pages  of  evidence  was  offered  in  sup- 
port of  the  respective  contentions  of  the  par- 
ties. The  court  lielow  refused  to  grant  the 
relief  sought,  and  dismis-sed  the  plaintiffs' 
bill.  On  appeal  that  decree  was  reversed, 
and  the  case  was  remanded.  In  order  that  the 
chancellor  might  ascertain,  from  the  evi- 
dence already  taken,  and  such  additional 
proof  as  the  parties  desired  to  offer,  the- 
compensation  proper  to  be  awarded  to  the 
plaintiffs  for  the  loss  they  have  and  will  con- 
tinue to  suffer  because  of  the  noni>erfonn- 
ance  of  the  covenant. 

Tlie  appeal  referred  to  Is  reported  in  124 
Md.  263,  92  Atl.  917,  and  the  facts  of  the 
case  are  stated  In  the  opinion  delivered  by 
Judge  Stoekbrldge  as  follows: 

"The  Baltimore  &  Annapolis  Short  Line 
Railroad,'  which  will  hereinafter  be  referred  to 
for  sake  of  convenience  as  the  'Short  Line.'  wan 
prior  to  the  li>th  of  March,  1907,  operating  an 
electric  railroad  between  Baltimore  and  An- 
natH>lis,  and  its  route  in  part  was  along  and  over 
a  right  of  way  which  had  been  ac(iuiit.'d  from 
the  plaintiffs  or  their  predecessors  in  title.  In 
the  year  1006  and  early  part  of  1907  the  con- 
struction of  an  electric  railway  between  the 
cities  of  Baltimore  and  Washington  and  An- 
napolis was  liogun  by  a  corporation  which  bad 
been  formed  for  that  purpose,  bearing  the  name 
of  the  Washington,  Baltimore  &  Annapolis  Klec- 
tric  Railway  Company.  The  route  to  he  fol- 
lowed by  this  rocui,  as  laid  out  by  the  engineen, 
involved  a.  double  crossing  of  the  trades  of  the 
Short  Line  as  they  existed  at  that  time.  Xeso- 
tiations  were  entered  into  lietween  the  Wash- 
ington, Baltimore  &  Annapolis  Railway  Com- 
pany and  certain  members  of  the  Linthicum 
family  which  culminated  in  certain  conveyances 
bearing  date  March  15,  1907.  The  effect. of 
these  was  to  shift  the  location  of  the  Short  line 
tracks  a  little  to  the  south  and  east  of  th» 
projected  route  of  the  Washington,  Baltimore  i 
Annapolis  Railway  Company  over  land  which 
was  acquired  from  the  Linthicum  family,  thus 
enabling  the  Washington,  Baltimore  &  An- 
napolis Railwoy  O^mpany,  partly  over  the  f'^ 
mrr  right  of  way  of  the  Short  Line  and  certain 
additional  land  acquired  from  the  Linthiciwij, 
to  construct  a  route  avoiding  a  crossing  of  rail- 
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way  trMka  fey  one  roacl  ovor  the  othev.  This 
arran^ment  was  consummated  by  two  deeds, 
one  a  conveyance  from  T^aura  E.  Xilnthicum,  W. 
Hampton,  M.  Delmah,  and  Seth  Hnnce  LinUii- 
eam  to  the  Tenrminal  Real  B>(t&te  Company  of 
the  land  for  tbe  right  of  way  to  be  used  and  oc- 
cupied by  the  Short  iJne  under  its  relocation, 
and  the  other  fromi  the  same  grantors  to  the 
Washington,  Baltimore  &  Annapolis  Knilway 
Company  of  the  additional  land  needed  by  the 
corporation  for  the  construction  of  its  railway. 
This  deed  was  executed  for  an  expressed  con- 
sideration of  $1,450  and  the  performance  of  the 
covenants  and  conditians  contained  in  the  deed, 
the  two  most  impoirtant  of  which  related  to 
crossings  and  the  establishment  of  a  platform 
station.  The  coTenant  with  regard  to  the  cross- 
ings was  that  the  railroad  oompany  was  'to  im- 
mediately construct  and  maintain  three  cross- 
ings of  not  less  than  20  feet  on  the  surface  over 
its  right  of  way  and  over  the  Baltimore  & 
Annapolis  Short  Line  Railway  at  the  places  in- 
dicated on  the  plat  hereto  attached,  and  crossing 
said  right  of  way  on  the  property  hereby  con- 
veyed and  on  the  property  conveyed  by  the  par- 
ties of  the  first  part  to  the  Terminal  Heal  Rstate 
Company  of  Baltimore  city  by  deed  of  even  date 
herewith,  with  easy  approadbes  thereto  of  not 
more  than  4  per  cent,  grade,  and  with  a  roadbed 
of  not  less  than  20  feet  wide  in  good  condition.' 
In  the  deed  of  the  same  date  from  the  same  gran- 
tors to  the  Terminal  Real  Estate  Company  the 
grantors  reserved  'to  them.selve3,  their  heirs  and 
assiinis,  over  the  described  lot  a  private  cross- 
ing 20  feet  wide  at  the  point  shown  upon  said 
plat,'  referring  to  the  plat  attached  to  the  deed 
to  the  Washington,  Baitim(»«  &  Annapolis  Rail- 
way Company.  The  rights,  and,  of  course,  re- 
strictions upon  those  rights,  so  granted  to  the 
Terminal  Real  Kstate  Company,  passed  by  con- 
veyance from  it  to  the  Short  line. 

"The  Washington.  Baltimore  &  Annapolis 
Electric  Railway  Company  became  insolvent, 
and  was  directed  to  be  sold  under  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland.  .  At  this  sale  the  property  was 
purchased  on  behalf  of  a  corporation  bearing  the 
name  of  the  Washington,  Baltimore  &  Annapolis 
Bailroad  Oompany,  a  corporation  having  prac- 
tically the  same  executive  officers  as  the  insol- 
▼ent  railway  company,  but  with  some  changes 
of  stockhcdders  and  bondholders  from  those  of 
the  railway  company.  By  an  agreement  made 
between  Wade  Hampton  and  Seth  Hance  Linthi- 
cnm  and  either  the  railway  or  railroad  company 
.  of  the  three  crossings  covenanted  for  in  the  deed 
of  March  15,  1907,  two  were  consolidated  to 
make  one  crossing  40  feet  in  width.  In  place  of 
two  of  20  feet  each,  and  the  third  crossing  has 
never  been  constructed  by  either  the  railway  or 
railroad  company.  It  is  for  the  specific  per- 
formance of  the  covenant  in  its  relation  to  this 
third  crossing  that  this  present  bill  was  filed, 
-with  the  alternate  prayer  for  an  award  of  com- 
pensation should  the  court  refuse  a  decree  for 
specific  performance." 

We  said  In  the  former  appeal  that  the 
"purpose  to  he  served  by  the  installation  of 
the  crosslDg  la  the  development,  for  enbor- 
ban  residences,  of  a  tract  of  58  acres  belong- 
ing to  the  plaintiffs,"  and  that  the  damages 
dalmed  In  the  case  "were  twofold  In  their 
nature,  namely:  The  damage  alleged  to  have 
resulted  to  the  plaintiffs  between  the  time  of 
tbe  execmtion  of  the  deed  of  March  15,  1907, 
and  tbe  time  of  the  institution  of  this  pro- 
ceeding; and,  second,  the  permahent  injury 
to  the  plaintiffs'  property  by  reason  of  be- 
ing deprived  of  the  crossing."  There  was 
no  evidence  In  the  record  from  which  the 
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court  could  ascertain  the  damages  sustained 
by  the  plaintiffs  prior  to  tbe  institution  of 
the  suit,  but  In  reference  to  the  permanent 
Injury  the  court  said: 

"With  regard  to  the  second  element  of  dam- 
agps,  the  estimates  varied  considerably,  from 
?650  to  $9,000;  the  plaintiffs  themselves  plae- 
ini;  the  damages  at  $6,000,  while  their  export 
witnesses  gave  higher  figures.  The  case  pre* 
sents  pr.actically  tbe  same  elements  as  are  in- 
volved in  a  condemnation  case,  namely,  the  de- 
termining upon  conflicting  evidence  of  what  is 
fair  and  pnst  compensation,  and  tbe  important 
question  is:  How  shall  this  determination  be 
roader 

After  the  case  was  remanded,  the  lower' 
court,  upon  the  evidence  previously  taken 
and  the  additional  proof  offered  by  the  plain- 
tiffs and  the  defendant,  and  after  the  chan- 
cellor had  viewed  the  property  at  the  sug- 
gestion of  counsel  for  the  railroad  company, 
awarded  the  plaintiffs  the  sum  of  $C,000,  aud 
from  Its  decree  requiring  the  defendant  to 
pay  that  sum  to  the  plaintiffs,  the  defendant 
and  the  plaintiffs  have  brought  these  ap- 
peals. 

The  property,  which  contains,  as  we  have 
said,  about  60  acres,  Is  situated  on  the  west 
side  of  tbe  railroad  company's  right  of  way, 
in  Anne  Arundel  county,  between  6  and  6 
mUes  from  Baltimore  city.  The  land  rises 
to  quite  an  elevation  above  the  railroad, 
which  runs  north  aud  south,  and  extends 
west  to  a  road  called  Hammond's  Ferry  road. 
Wade  H.  and  Seth  H.  Llnthlcum's  houses  or 
dwellings,  with  about  3  acres  surrounding 
each  of  them,  are  located  on  that  part  of  the 
land  adjoining  tbe  company's  right  of  way. 
South  of  the  residence  of  Seth  H.  Xiinthlcum, 
aitd  about  400  feet  from  the  southern  limits 
of  the  ndaintiffs'  property,  there  Is  a  de- 
pression In  the  hill,  and  at  that  point  the 
plaintiffs  have  opened  a  road  called  Maple 
road,  from  the  railroad  extending  west  to 
the  Hammond's  Ferry  road.  At  the  Inter- 
section of  Maple  road  and  the  company's 
right  of  way  the  company  constructed  the 
crossing  40  feet  in  width  referred  to  by  this 
oourt  In  the  former  appeal,  and  erected  a 
station,  and  the  road  crosses  the  tracks  of 
the  Washington,  Baltimore  &  Annapolis  Rail- 
road and  the  Short  Line  Railroad  to  the 
state  road  running  to  Baltimore  city,  c^okeu 
of  In  the  evidence  as  the  Boulevard.  The 
crossing  In  question  In  this  case  Is  600  feet 
north  of  tbe  Maple  road  crossing  and  the  sta- 
tion. At  that  point  there  is  another  de- 
pression In  the  land  of  the  plaintiffs,  and 
they  Intended  to  oi)en  another  road  through 
their  land  from  that  crossing  extending  west 
to  the  Hammond's  Ferry  road,  with  tbe 
view  of  dividing  the  land  fronting  on  that 
road  into  building  lots.  The  crossing  would 
afford  a  direct  outlet  from  those  lots  and 
tbe  Wade  H.  Ltethlcum  residence,  across  the 
tracks  of  the  Washington,  Baltimore  &  An- 
napolis and  Short  Line  Railroads,  and  over 
the  Intervening  land  of  tbe  plaintiffs,  to  tbe 
Boulevard,  on  the  opposite  side  of  which  Is 
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another  subxirban  settlement  known  as  lin- 
tblcum  Heights. 

The  evidence  adduced  by  the  plaintiffs 
tending  to  show  the  damages  they  will  sus- 
tain by  reason  of  the  defendant's  failure  to 
construct  and  maintain  the  crossing  In  ques- 
tion Is  based  upon  the  theory  that  the  land 
Is  available  for  development  for  suburban 
residences. 

Bruner  B.  Anderson,  a  member  of  the  bar, 
who  owns  land  In  the  neighborhood  of  the 
plaintiffs'  property  and  has  bad  some  ex- 
perience In  developing  property  in  Anne 
Arundel  county,  testified  that.  If  a  road  was 
extended  from  the  crossing  over  the  land 
of  the  plaintiffs  to  the  west,  25  lots  could  be 
laid  out  fronting  on  the  road,  and  that  these 
lots  would  be  worth,  with  the  road  and  cross- 
ing, about  $400  apiece,  and  that  without  the 
crossing  they  would  be  worth  not  more  than 
$200  apiece,  and  that  the  house  occupied  by 
Wade  Hampton  Unthlcum  and  the  3  acres  of 
land  surrounding  It  would  be  worth  about 
$1,000  more  with  the  crossing;  In  other 
words,  that  the  damages  the  plaintiffs  wlU 
sustain  by  reason  of  the  failure  of  the  de- 
fendant to  construct  the  crossing  will  amount 
to  $6,000. 

Thomas  B.  Bond,  who  has  been  in  the  real 
estate  business  and  engaged  in  the  develop- 
ment of  suburban  property  for  a  number  of 
years,  testified  that  about  50  lots  could  be 
laid  out  on  a  road  opened  from  the  crossing 
over  the  land  of  the  plaintiffs;  that  these 
lots  would  be  worth  $100  apiece  less  without 
the  crossing,  and  that  the  bouse  and  S  acres 
of  land  surrounding  It  occupied  by  Wade 
Hampton  Llnthlcum  would  be  worth  $8,000 
with  the  crossing  and  about  $5,000  without 
the  crossing. 

A.  Robinson  White,  a  real  estate  broker  of 
Baltimore  city,  when  asked  to  state  what 
additional  value  would  be  given  to  the  prop- 
erty of  the  plaintiffs  if  It  had  a  convenient 
outlet  over  the  railroads  at  the  crossing  tn 
question,  said : 

"I  divide  the  lots,  not  into  building  lots,  but 
into  acreage,  taking  say  30  acres  which  will 
front  cm.  this  new  proposed  road.  I  think  tliat 
to-day  in  the  open  market  it  would  sell  by  the 
acre  at  $150  per  acre.  I  think  with  the  new 
road  to  eo  through  tliere  and  the  right  to  go 
through  It  it  would  sell  for  $300  an  acre.  I 
think  that  the  house  on  the  comer  of  the  pro- 
poB(x1  new  road  and  the  electric  line,  which  was 
worth  $5,200,  would  sell  for  that  in  the  open 
market  with  the  road  open  and  the  right  to  go 
through  it,  and  without  the  road  it  would  be 
worth  about  $2,600  or  $2,500.  •  *  *  In  oth- 
er words,  I  think  the  property  losses  about  $7,- 
100  for  the  loss  of  the  road.  If  you  could  put 
the  road  there  you  would  get  $7,100  more  for  the 
property  than  without  it." 

In  reply  to  the  question  by  the  court,  "You 
mean  you  would  get  it  if  sold  by  the  acre 
as  farm  laud  that  much;  Is  that  what  you 
mean?"  be  replied,  "That  is  exactly  what 
I  mean." 

Oscar  L.  Hatton,  who  stated  that  he  was 
a  member  of  the  bar  and  was  engaged  In 
developing  property  on  the  Severn  river,  in 


Anne  Arundel  county,  testified  tbat  he  knew 
the  property  of  the  plaintiffs  referred  to  la 
this  case,  and  that  it  was  "beautifully  adapt- 
ed to  development,"  that  about  28  acres  of 
the  plaintiff's  land  would  be  benefited  by  the 
proposed  crossing  and  road,  and  that,  in  his 
Judgment,  the  property  would  be  worth  about 
$9,000  more  with  the  crossing  than  It  Js 
without  the  crossing. 

Seth  H.  Llnthlcum,  one  of  the  plaintiffs, 
testified  tbat  he  was  a  member  of  the  bar 
and  had  devoted  a  great  deal  of  attention  to 
real  estate,  and  that  about  25  acres  of  the 
plaintiffs'  land  through  which  a  road  from 
the  crossing  in  question  would  run  is  worth 
about  $200  an  acre  without  the  crossing,  and 
from  $500  to  $550  an  acre  with  the  crossing, 
but,  as  the  plaintiffs  and  the  raUroad  com- 
pany were  mutually  interested  in  the  de- 
velopment of  the  property  and  the  Llnthlcum 
Heights  property,  the  plaintiffs  were  loath  to 
bring  this  suit,  and  would  have  been  willing 
to  accept  $6,000  for  the  loss  of  the  crossing. 

J.  Charles  Llnthlcum,  whose  property  is 
Just  north  of  the  plaintiffs'  property,  and 
who,  with  his  brothers,  owns  Llnthlcum 
Heights  on  the  opposite  side  of  the  two  rail- 
roads, stated  that  be  thought  that  Mr.  Bond's 
estimate  of  the  loss  the  plaintiffs  will  sus- 
tain by  reason  of  the  failure  of  the  defend- 
ant to  construct  the  crossing  was  extremely 
moderate,  and  further  testified  as  follows: 

"Q.  What  is  your  view  about  the  house  of 
Wade  Hampton  and  the  three  acres  around  it? 
A.  As  far  as  Wade  Hampton's  house  is  concern- 
ed, if  somebody  would  tell  me  tliat  I  had  to  live 
there  and  go  the  way  that  he  now  has  to  go  to 
get  to  the  house,  I  would  not  want  it  at  any 
price.  But  1  presume  that  would  not  perhaps 
be  giving  it  a  proper  value.  His  land  is  cer^ 
taimy  worth  $1,000  an  acre,  those  tliree  acres. 
The  house  could  not  be  put  up —  Mr.  Williams: 
Do  you  mean  to  say  the  land  is  worth  $1,000  an 
acre?  The  Witness:  Yes;  the  land  is  worth 
$1,000  an  acre,  if  you  had  this  way  in  there, 
without  any  trouble.  It  is  a  beautiful  location. 
It  looks  right  on  down  into  Baltimore.  '  You  can . 
see  the  entire  Patapsco  river  and  down  around 
Ft  McHenry,  and  as  far  as  Ft.  Carroll,  right 
from  his  front  yard.  You  can  see  the  whole 
landscape  laid  out  before  you.  It  is  one  of  the 
prettiest  views  around  Baltimore,  and  is  easily 
worth  $1,000  an  acre.  The  house  could  not 
well  be  built  with  the  substantial  foundation 
and  the  slate  roof  which  it  now  has  and  all 
modern  improvements  for  less  than  $5,000.  And 
when  I  speak  of  building  houses  I  know  where- 
of I  speak,  l)ecause  I  have  built  a  great  many 
of  them  personally  and  know  pretty  much  what 
houses  cost.  I  do  not  believe  you  could  find  a 
porchaser  for  it  without  this  roadway  across  the 
railroad.  I  do  not  believe  anybody  wlio  did  not 
have  it  would  buy  it  if  they  had  no  better  in- 
let than  what  it  now  has.  Perhaps  it  might 
bring  $8,000  or  $4,000  to  some  fellow  who  is 
willing  to  climb  over  the  railroad,  or  willing  to 
come  through  a  barn  yard  and  into  the  back  way 
by  the  chicken  yard,  and  so  on.  Bat  I  do  not 
believe  you  could  sell  it  at  any  priee.  I  am  cer- 
tain no  one  at  this  trial  table  or  here  in  court 
would  have  it  at  any  price,  with  the  present 
entrance.  Mr.  Bond's  estimate  of  $3,000  is  cer- 
tainly very  small.  It  certainly  would  not  sell 
for  $5,000  in  its  present  shape. 

Alfred  D.  Bernard,  a  real  estate  expert, 
who  was  called  by  the  defendant,  testified 
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at  length  to  the  advisabtUty  of  adopting  a 
different  plan  tlian  tliat  proposed  by  tiie 
plaintiffs  for  the  development  of  their  pr<^ 
erty,  wtiich  would  not  Involve  the  use  of 
the  proposed  road  or  crossing.  When  asked 
if  it  was  possible  for  him  "to  come  at  any 
figure,  definite  figure,  in  dollars  and  cents, 
approximately,  as  to  what,  if  any,  damage  la 
done  to"  the  property  of  the  plaintiffs  "by 
the  omission  of  the  crossing"  mentioned  in 
the  deed,  he  replied: 

"I  do  not  MO  how  it  is  possible  to  estimate 
the  dama{;e  in  dollars  and  cents,  but  it  is  a^ 
parent  tltat  there  is  some  damage,  there  is  some 
damage,  because  the  man  Is  deprived  of  access 
to  the  county  road  at  a  point  whore  It  is  abso- 
lutely necessary  for  him  to  have  access." 

John  J.  Hurst,  another  witness  called  by 
the  defendant,  suggested  a  different  plan 
from  that  proposed  by  Mr.  Bernard,  and  in 
his  judgment.  If  another  outlet  was  provid- 
ed for  the  property  of  Wade  Hampton  Hn- 
thicum  at  a  probable  cost  of  $700,  there 
would  be  no  necessity  for  or  advantage  gain- 
ed by  the  crossing  in  question. 

[1]  The  result  of  the  evidence  upon  the 
question  of  damages  is  that  the  defendant's 
witnesses  advise  a  different  plan  of  develop- 
ment than  that  proposed  by  the  plaintiffs. 
Mr.  Bernard,  while  admitting  that  the  plain- 
tiffs wiU  be  damaged  by  the  loss  of  the 
crossing,  says  that  he  cannot  estimate  the 
amount  of  the  damages,  and  Mr.  Hurst 
thinks  that  the  necessity  for  the  crossing 
would  be  obviated  by  another  outlet  from 
Wade  H.  Linthicum's  property,  which  would 
probably  cost  $700.  On  the  other  hand,  the 
plaintiffs'  witnesses  fix  the  damages  at  from 
$6,000  to  $9,000,  and  the  award  of  the  court 
Is  the  lowest  estimate  given  by  any  of  the 
plaintiffs'  witnesses.  In  view  of  that  fact, 
and  the  further  fact  that  the  lower  court 
had  the  advantage  of  hearing  the  testimony 
and  viewing  the  property,  we  would  not  be 
Justified  in  disturbing  his  award  unless  it 
was  ctearly  erroneous,  or  was  based  upon 
some  element  of  damages  that  should  not 
have  been  considered. 

[2]  The  court  below  in  its  decree  found 
that  the  plaintiffs'  land  was  available  for 
suburban  residences,  and  that  the  value  of 
the  land  for  that  purpose  was  diminished  to 
the  extent  of  $6,000  by  reason  of  the  failure 
of  the  defendant  to  construct  and  maintain 
the  crossing  in  question;  and  counsel  for 
the  railroad  company,  relying  upon  the  rule 
that  the  damages  that  a  party  ought  to  re- 
ceive for  the  breach  of  a  contract  should  "be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  as  arising  naturally,  I.  e.,  accord- 
ing to  the  usual  course  of  things  from  such 
breach  of  contract  Itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  -of  both  parties  at  the  time 
they  made  the  contract,  as  a  probable  re- 
sult of  the  breach  of  it,"  Insist  that  dam- 
ages on  the  development  theory  cannot  be 
recovered  as  arising  In  the  usual  course  of 


things,  and  that  they  are  not  socA  "as  might 
reasonably  I>e  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  of 
the  making  of  the  covenant,  as  a  probable 
result  of  the  breach  of  the  same."  The  the- 
ory of  the  defendant  In  this  contention  is 
that  the  property  of  the  plaintiffs  at  the 
date  of  the  deed  from  the  plaintiffs  to  the 
railway  company  was  farm  land,  and  that 
there  is  nothing  in  the  record  to  show  that 
either  of  the  parties  to  said  deed  had  rea- 
son to  suppose  that  the  land  would  be  de- 
veloped for  suburban  residences.  In  this 
view  we  cannot  concur.  The  land  extends 
about  l.OSO  feet  along  the  rfebt  of  way  of  the 
defendant,  and  the  deed  provides  for  three 
crossings  within  that  distance.  That  fact, 
the  other  provisions  of  the  deed,  and  the 
drcomstanoes  under  which  the  deed  was  ex- 
ecuted dearly  indicate  that  the  crossings 
were  not  desired  or  intended  to  be  used  as 
farm  crossings.  We  said  In  the  opinion  ren- 
dered  in  124  Md.  26S,  92  Atl.  917,  that  the 
case  presented  practically  the  same  elements 
InTolved  in  a  condemnation  case,  and  in  15 
Cyc.  724,  it  is  said: 

"Compensation  is  not  to  be  estimated  simply 
with  reference  to  the  value  of  the  land  to  the 
owner  in  the  condition  in  which  he  hns  main- 
tained It,  but  with  reference  to  what  its  ^res-. 
ent  value  Is  in  view  of  the  uses  to  wtdch  it  is 
reasonably  capable  of  being  put. 

On  page  726  the  same  author  says: 
"It  may  be  shown  that  the  pronnd  is  adapted 
to  be  cut  up  and  used  for  city  improvements. 
It  is  immaterial  that  the  land  is  not  at  the  time 
built  upon,  that  the  owner  has  not  filed  a  town 
plat,  or  that  the  land  is  used  by  the  owner  only 
for  farming  or  dairy  purposes." 

In  the  case  of  Galloway  v.  Hubner,  09  Md. 
529,  58  Atl.  362,  Judge  Pearce,  speaking  for 
this  court,  quotes  the  statement  in  Matter  of 
Furman  Street,  17  Wend.  (N.  Y.)  669,  that 
the  proper  inquiry  was,  "What  Is  the  value 
of  the  property  for  the  most  advantageous 
use  to  which  it  may  be  applied?"  the  state- ' 
ment  In  Young  v.  Harrison,  17  Ga.  30,  "Its 
value  was  not  to  be  restricted  to  its  agri- 
cultural or  productive  capacities,  but  that 
inquiry  Should  be  made  as  to  all  purposes  to 
wliich  It  could  be  applied  having  reference  to 
existing  and  prospective  wants  of  the  com- 
munity," and  the  statement  in  Boon  Co.  v. 
Patterson,  98  U.  S.  408,  25  L.  Ed.  200,  "Ex- 
ceptional circumstances  will  modify  the  most 
carefully  guarded  rule,  but  as  a  general 
thing,  we  should  say  that  the  compensation 
to  the  owner.  Is  to  be  estimated  by  reference 
to  the  uses  for  which  the  property  is  suit- 
able, having  regard  to  the  existing  business 
or  wants  of  the  community,  or  such  as  may 
be  reasonably  expected  In  the  Immediate  fu- 
ture, •  *  *  and  that  the  adaptability  of 
the  land  in  question  was  a  circumstance 
therefore  which  the  owner  had  a  right  to  in- 
sist upon  as  an  element  in  estimating  the 
value  of  his  land,"  and  then  adds,  "And,  if 
this  was  an  element  of  value  upon  which  th^ 
owner  had  a  right  to  insist^  it  is  equally  an 
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element  wblch  the  trnstees  in  the  present 
case  were  bound,  In  the  exercise  of  dne  dili- 
gence and  discretion,  to  take  into  considera- 
tion." In  the  case  of  Brack  v.  M.  &  O.  C. 
of  Baltimore,  125  Md.  378,  93  Atl.  994,  this 
court,  speaking  through  Judge  TJmer,  said: 

"The  rule  is  that  the  market  value  of  the  land 
is  to  be  estimatetl  with  reference  to  the  uses  and 
pnrposes  to  which  it  is  adapted,  and  that  any 
special  features  which  may  enhance  its  marketa- 
bility may  properly  be  considered." 

Upon  the  evidence  in  the  case  and  the  au- 
thorities we  have  cited,  the  court  below  was 
fully  justified  in  awarding  compensation  to 
the  plaintiffs  to  take  into  consideration  the 
adaptability  of  their  laud  to  suburban  res- 
idences. The  fact  that  such  adaptability  is 
considered  does  not  render  the  estimates  of 
the  value  of  the  land  too  uncertain  and  spec- 
ulative, and  the  damages  the  plaintiffs  will 
trastain  Is  not  measured  by  the  profits  they 
may  realize  from  the  development  of  the 
land  for  suburban  residences,  but  by  the 
difference  between  the  value  of  the  land 
with  the  crossing  In  question  and  its  value 
wltliout  the  crossing,  in  view  of  the  uses  to 
which  the  land  is  adapted. 

[3]  The  railroad  company  also  suggests 
that  the  crossing  referred  to  in  the  deed  to 
the  Terminal  Real  Estate  Company  is  a  pri- 
vate crossing,  and  that  the  estimates  Of  the 
witnesses  rest  upon  the  assumption  that  it 
was  a  public  crossing.  The  crossing  referred 
to  was  not  a  private  crossing  in  the  sense 
that  it  could  only  be  used  by  the  plaintiffs. 
On  the  contrary,  under  a  proper  construction 
of  the  deed,  it  was  clearly  intended  for  the 
use  and  benefit  of  the  plaintiffs  and  those 
claiming  through  them  the  land  referred  to 
in  this  case,  and  the  testimony  had  reference 
to  such  use. 

It  follows  from  what  has  been  said  that 
the  decree  of  the  court  below  must  be  af- 
•  firmed. 

Decree  affirmed;  each  party  to  pay  one- 
half  of  the  costs  in  this  court. 


SMALLWOOD  et  al.,  Board  of  Canvassers  of 
Election,  v.  NOLIi. 

NOLL  v.  SMALLWOOD  et  al..  Board  of  Can- 
vassers of  Election. 

(Nos.  110,  111.) 

(Court  of  Appeals  of  Maryland.    Dec.  16,  1915.) 

1.  Ei-ECTiONS  €=»275— Contest— Correction 
OP  Erbors  by  Boabd  of  Canvassers— Pow- 
er of  Court. 

The  fact  that  a  contest  over  an  election 
to  the  office  of  clerk  of  the  circuit  court  aiust 
be  made  before  the  House  of  Delegates,  as  pro- 
vided by  Const,  art.  4,  §  12,  does  not  affect  the 
power  of  a  elrcoit  court  to  require  the  board  of 
election  canvassers  to  correct  errors  as  provided 
for  by  Code  Pub.  Civ.  Laws,  art.  33,  {  SO. 

[Ed.    Note.— For   other  cases,   see  Elections, 
Cent.  Dig.  §§  250-256 ;   Dec.  Dig.  <g=>275.] 


2.  Elections  ^=9259— Boabd  of  Oamvabsebs 
—  Baixot  Box  —  Mutilated  Seals  —  Be- 
TUBN8— Rejection. 

The  board  of  election  canvassers  for  How- 
ard county  had  no  authority  to  reject  the  returns 
from  a  precinct  because  the  ballot  box  was  de- 
livered to  them  with  the  seals  and  strips  of  pa- 
per signed  and  authenticated  by  the  election 
judges,  required  by  law  to  be  pasted  on  the  bal- 
lot box,  broken  and  mutilated,  showing  that  the 
box  had  been  tampered  with,  since  the  ballot 
boxes  are  not  before  the  board  in  the  perform- 
ance of  its  purely  ministerial  duty  of  canvassing 
and  declaring  the  result  shown  by  election  re- 
turns, as  provided  for  by  Code  Pub.  Civ.  Laws, 
art.  38,  §  82. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {{  234,  235;    Dec  Dig.  <St3259.] 

3.  Elections  ^=3259  —  Diffebino  Tallt 
Sheets  —  Cebtifebd  Returns  —  Board  of 
Canvassers  —  Authobitt  to  Alter  Re- 
turns. 

Where  the  two  tally  sheets  in  the  election 
returns  from  a  district  differed,  by  8  in  number 
of  tally  marks  for  a  candidate  for  clerk  of  the 
circuit  court,  showing  that  he  had  received  272 
and  275  votes,  respectively,  and  the  returns  of 
the  four  election  judges  and  two  clerks  for  such 
district  showed  that  the  vote  wa&  272,  which 
they  also  certified  on  both  tally  sheets,  in  the 
discbarge  of  their  duties  with  regard  to  can- 
vassing, announcing  and  certifying  the  result  of 
the  vote,  as  provided  for  in  Code  Pub.  Civ. 
Laws,  art.  33,  S|  73-75,  the  Board  of  Canvassers 
have  no  authority  to  adopt  the  sheet  showing 
275  votes  and  to  count  that  number  for  the 
candidate,  since  the  board  had  no  power  to  cor- 
rect mistakes  in  the  returns,  its  only  authority 
in  regard  thereto  l)eing  to  require  the  attendance 
of  the  judges  and  clerks  to  make  such  correc- 
tions as  the  case  may  r«qnire,  as  provided  for 
by  section  85. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  234,  235;   Dec.  Dig.  iS=»259.] 

4.  MANDAtnjs  ®=»176— Board  of  CANVASPERa 
— CoBBECTiNo  Mistake— Order— Propriety. 

Where,  ia  an  action  for  mandamuB  by  the 
unsuccessful  candidate  for  such  office  to  require 
the  board  to  reconvene  and  correct  such  errone- 
ous account,  there  was  no  prayer  in  his  petition 
that  the  judges  be  summoned  before  the  board  to 
make  corrections  in  their  returns  and  no  admis- 
sion that  there  was  a  mistake  in  the  returns, 
and  there  was  nothing  to  show  that  there  had 
been  such  a  mistake,  it  was  error  for  the  conrt 
in  its  order  granting  relief  to  plaintiff  to  order 
the  judges  and  clerks  to  be  subpoenaed  before  the 
board  to  make  such  corrections  and  returns  as 
the  case  might  require,  as  provided  for  by  Code 
Pub.  Civ.  Lews,  art  33,  S  S5. 

[Ed.  Note. — For  other  cases,  see  MaudamuB, 
Cent.  Dig.  g|  392-394;    Dec  Dig.  «s»17C.] 

Appeals  from  Circuit  Court,  Howard  Coun- 
ty; Wm.  H.  Thomas,  Wm.  Henry  Forsythe^ 
Jr.,  and  Jas.  R.  Brashears,  Judges. 

Proceedings  by  Hart  B.  Noll  \a  mandamus 
against  Philip  S.  W.  Smallwood  and  others. 
Supervisors  of  Elections  for  Howard  Coun- 
ty, Md.,  acting  as  a  Board  of  Canvassers  of 
Election,  to  compel  correction  of  errors  in 
canvassing  votes  cast  at  the  election.  From 
an  order  sustaining  a  demurrer  to  the  an- 
swer, and  issuing  mandajnus,  and  not  in 
accordance  with  the  prayer  of  the  petition, 
both  parties  appeal.  Affirmed  in  part,  and 
reversed  In  part 


«a>ror  other  cases  see  same  topic  and  KEY-NUUBBK  la  all  Key-Numbered  DlsMts  anaiEAazas 
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Argued  before  BOID,  0.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  TTRNER,  and  STOCK- 
BRIDGfi,  JJ. 

Henry  W.  Williams  and  William  L.  Mar- 
bury,  both  of  Baltimore  (James  Clark,  of 
Ellicott  City,  and  William  Ij.  Rawls,  of  Bal- 
timore, on  the  brief),  for  petitioner.  Charles 
C.  Wallace  and  Isaac  Lobe  Straus,  both  of 
Baltimore  (Arthnr  P.  Gorman,  Jr.,  of  Balti- 
more, and  Dulany  C.  Hlglnbothom,  of  Ellicott 
Olty,  on  the  brief),  for  defendants. 

BOYD,  C.  J.  Hart  B.  Noll  and  John  P. 
O'MaUey  were  candidates  for  the  oflBce  of 
clerk  of  the  circuit  court  for  Howard  county 
at  the  election  held  November  2,  1915.  The 
board  of  canvassers  rejected  the  returns  of 
the  First  precinct  of  the  Second  election  dis- 
trict of  that  county,  which  it  is  alleged  show- 
ed a  plurality  of  45  votes  for  Noll,  and 
counted  275  votes  for  O'MaUey,  instead  of 
272  votes,  in  the  Sixth  election  district, 
which  resulted  In  a  plurality  of  47  votes  for 
O'JIalley  over  Noll,  instead  of  a  plurality 
of  one  for  Noll  over  O'MaUey,  which  it  is 
dalmed  the  returns  showed  on  their  face. 

Noll  filed  a  petition  for  a  mandamus  in 
the  circuit  court  for  Howard  county,  "to  the 
end  therefore  that  the  said  defendants  may 
be  ordered  to  reconvene  and  correct  the 
errors  made  by  them  as  above  set  forth,"  and 
asking  for  a  mle  against  the  members  of 
the  board  of  canvassers,  to  Show  cause  why 
a  mandamus  should  not  be  issued  "to  compel 
the  said  defendants  to  correct  the  errors 
complained  of."  An  order  was  passed  and 
the  defendants  answered.  A  demurrer  was 
filed  to  the  answer,  and  after  a  hearing  the 
lower  court  passed  an  order  by  which  the 
demurrer  was  sustained;  and  it  provided 
that: 

"Upon  the  facts  stated  in  the  petition  and  ad- 
mitted in  the  answer  of  the  defendnntB,  and  the 
admission  of  counsel,  it  is  further  ordered  that 
the  writ  of  mandamus  issue  forthwith,  com- 
manding the  defendants  to  convene  as  a  board  of 
canvassers  and  to  issue  a  subpoena  to  the  judges 
and  clerks  of  election  of  the  Sixth  election  dis- 
trict of  Howard  county,  at  the  election  held 
on  the  2d  of  November,  1016,  requiring  them  to 
attend  before  said  board  of  canvassers  and  make 
such  corrections  In  the  returns  from  said  elec- 
tion district  as  the  facts  of  the  case  require, 
such  changes  not  to  alter  any  decision  'before 
duly  made  by  them,'  and  commanding  the  hoard 
of  canvassers  of  Howard  county,  after  such  cor- 
rections in  the  returns  from  said  Sixth  election 
district  have  been  made  as  aforesaid,  to  canvass 
the  votes  for  the  clerk  of  the  circuit  court  for 
Howard  county,  in  the  First  precinct  of  the  Sec- 
ond election  district  of  said  county,  as  shown 
lay  the  returns  and  taUy  sheets  thereof  deliv- 
ered to  said  board  of  canvassers,  and  to  add  up 
said  votes,  together  with  the  votes  for  the  clerk 
of  the  circuit  court  for  Howard  county  in  all 
other  districts  of  said  county,  as  shown  by  the 
returns  and  tally  sheets  of  the  election  held  on 
the  2d  of  November,  1915,  in  said  county,  and 
to  make  abstracts  and  statements  of  the  same, 
and  to  transmit  such  last-named  statements,  so 
to  be  made  by  the  defendants  as  aforesaid,  at- 
taeted  by  the  signaturs  of  their  diairman  and 
Moretary,  to  tke;eierk  of  the  eixcnit  court  ot 
said  county." 


Both  sides  uppeaieA  from,  the  order  so 
passed,  and  at  their  Instance  we  advanced 
the  case  for  hearing.  The  appeal  of  the  peti- 
tioner Noll  is  based  on  the  theory  that  the 
order  of  court  was  not  in  accordance  with 
the  prayer  of  the  petition,  and  the  admissions 
in  the  case — that  the  court  onght  to  have 
granted  the  prayer  to  require  the  defendants 
to  correct  the  aUeged  error  made  by  them 
in  counting  275  votes.  Instead  of  only  272 
votes,  for  O'MaUey  in  the  Sixth  election 
district  The  defendants  contend  that  the 
demurrer  ought  to  have  been  overruled  and 
the  petition  dismissed,  and  that  the  order 
for  a  mandamus  is  not  in  accordance  with 
the  prayer- of  the  petition.  It  is  likewise 
contended  that  the  determination  of  the 
canvassers  in  reference  to  the  275  votes  was 
not  subject  to  review  by  the  court,  and  that 
O'MaUey,  having  received  275  votes  in  the 
Sixth  election  district,  bad  a  plurality  of 
2  votes  over  Noll,  even  if  the  alleged  plural- 
ity of  45  votes,  claimed  in  the  petition  to 
have  been  received  by  NoU,  in  the  First  pre- 
duct  of  the  Second  district,  be  aUowed  him, 
hnd  hence  a  mandamus  would  be  nugatory. 
Some  other  points  are  made,  but  we  WlU 
first  consider  the  two  principal  questions 
in  the  case,  as  their  determination  may  re- 
lieve us  of  the  necessity  of  discussing  some 
which  may  be  regarded  as  of  more  technical 
character. 

[1]  A  contest  over  an  election  to  this  oflSce 
must,  of  course,  be  made,  if  at  all,  before  the 
House  of  Delegates,  as  provided  by  section 
12,  art  4,  of  the  Constitution,  but  that  does 
not  affect  the  power  of  the  court  to  require 
the  board  of  canvassers  to  correct  errors, 
if  any,  as  provided  for  in  section  80  of  article 
38  of  the  Code. 

[2]  The  two  main  questions  may  be  thus 
briefly  stated:  (1)  Did  the  board  of  canvass- 
ers properly  and  legally  reject  the  returns 
from  the  First  precinct  of  the  Second  elec- 
tion district?  (2)  Did  they  have  the  right  to 
coiUtt  276,  instead  of  272,  votes  for  O'MaUey 
in  the  Sixth  district! 

1.  The  canvassers  say  in  their  answer  that 
they  rejected  the  returns  from  that  precinct, 
because  when  the  "ballot  box  was  delivered 
to  and  produced  before  these  defendants. 
It  was  found  that  the  seals  required  by 
law  to  be  put  upon  the  same  were  broken 
and  destroyed,  that  the  strips  of  paper  con- 
taining the  signatures  of  and  authentication 
by  the  Judges  and  required  by  law  to  be 
placed,  pasted,  and  sealed  over  the  sUts, 
keyholes,  edge  of  the  lid  and  other  parts  of 
the  ballot  box  had  been  torn,  broken,  and 
virtually  destroyed,  so  that  it  was  fuUy  man- 
ifested that  said  ballot  box  had  been  serious- 
ly tampered  with  and  its  authentication  and 
Identity  as  the  baUot  box  of  said  precinct 
in  large  measure  destroyed." 

Although  the  canvassers  did  reject  and  re- 
fuse to  count  the  returns  from  that  precinct 
which  the  petition  alleges  had  given  NoU  a 
plurality  of  45  votes,  and  thereby  did  make 
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it  appear  by  the  statements  made  by  them 
under  sections  82  and  S3,  of  article  33,  that 
O'Malley  had  a  plurality  of  47  votes  In  the 
county  (including  the  3  votes  to  be  considered 
below),  it  was  not  and  conld  not  be  serious- 
ly urged  In  this  court  that  the  canvassers 
bad  the  right  to  reject  those  returns.  Section 
82  provides  that: 

"The  board  of  canvassers  shall,  upon  being 
duly  organized,  open  all  the  original  statements 
or  returns  and  tally  sheets  delivered  or  trans- 
mitted to  them,  and  shall  canvass  and  add  up 
the  votes  and  make  abstracts  or  statements 
thereof  in  the  following  manner,  as  the  case  may 
require,  namely,"  etc. 

This  court  said,  In  Price  v.  AShbum,  122 
Md.  514,  89  Aa  410,  that: 

"It  has  been  repeatedly  held  that  the  duties  of 
canvassing  officers  are  purely  ministerial,  and 
nnder  the  facts  of  this  case  the  canvassers  could 
only  canvass  and  declare  the  result  as  shown  by 
the  returns." 

Regardless  of  all  other  matters,  the  plain 
and  conclusive  answer  to  any  contention  that 
they  could  reject  the  returns  of  a  district  or 
precinct  for  such  reason  as  is  given  In  the 
answer  Is  that  the  ballot  boxes  are  not  be- 
fore- them  as  canvassers.  They  are  in  no 
sense  a  part  of  the  returns  before  them. 
We  have  shown  above  what  they  have  be- 
fore them,  and  by  section  77  the  judges  of 
election  in  the  counties  are  required  to  de- 
liver to  the  proper  officers  the  ballot  boxes, 
keys,  etc.,  before  12  o'clock  noon  of  the 
second  day  after  the  election,  and  by  section 
78,  it  is  provided  that: 

"The  board  of  supervisors  of  elections,  upon 
receiving  a  ballot  box  and  the  key  thereof,  shall 
note  the  condition  of  the  seal  or  stamp  on  each 
box,  and  make  an  entry  of  the  facts  touching 
the  same  in  a  book  to  be  kept  by  them,  togeth- 
er with  the  name  of  the  officer  who  delivered  the 
box.  They  shall  deliver  all  the  ballot  boxes  so 
sealed  as  aforesaid  to  the  clerks  of  the  circuit 
court  for  their  respective  counties  *  *  • 
who  shall  put  them  in  a  secure  place  to  which 
the  public  shall  in  no  case  have  access,"  etc. 

'  The  board  of  canvassers,  as  such,  have  no 
right  to  have  tb«n  before  them,  as  they 
should  then  be  In  the  custody  of  the  clerk  for 
safe-keeping.  In  the  answer  It  Is  not  even 
alleged  that  the  board  of  supervisors  of  elec- 
tions bad  noted  any  unusual  condition  about 
this  box,  but  If  they  had  so  noted,  the  con- 
dition of  the  ballot  boxes  was,  under  the 
statute,  of  no  more  concern  to  the  canvassers 
while  acting  in  that  capacity  than  the  condl- 
titm  of  any  election  booth  which  might  be  re- 
turned was.  In  case  of  a  contest,  the  con- 
dition of  the  former  often  becomes  material 
and  pertinent,  bnt  not  at  the  canvass  by  that 
board. 

The  powers  conferred  on  the  board  of  can- 
vaasers  are  wholly  different  from  those  con- 
ferred on  the  same  individuals  when  acting 
as  supervisors  of  elections.  It  Is  not  easy  to 
understand  how  the  canvassers  conld  have 
gone  so  far  wrong  as  to  suppose  they  had 
the  power  to  reject  those  returns  by  reason 
of  the  condition  of  the  ballot  box.  It  is  too 
clear  to  require  further  discussion  that  they 


had   no  such  power,   and  they  sboold  be 
coimted. 

[3]  2.  But  after  counting  the  votes  in  that 
precinct,  O'Malley  would  still  have  a  plu- 
rality of  2  over  Noll,  and  an  Important  ques- 
tion, therefore,  Is  whether  the  canvassers 
were  right  In  cotmtlng  275  votes  for  Mm  In 
the  Sixth  district.  It  hs  not  denied  that  one 
tally  sheet  and  the  returns  of  the  four  judg- 
es and  two  clerks  for  that  district  showed 
that  O'Malley  received  only  272  votes,  but 
in  three  blocks  of  the  other  tally  sheet,  there 
were  6  marks  Instead  of  5.  Tboee  3  marks 
were  not  counted  by  the  derks  of  election, 
but  were  by  the  canvassers — hence  the  275 
votes.  Instead  of  272.    The  petition  alleges: 

"That  said  S  votes  bo  erroneously  counted  for 
said  O'Malley  by  the  said  defendants  were  so 
counted  by  the  defendants,  or  rather  by  two  of 
said  defendants,  to  wit,  Philip  S.  W.  Smallwood 
and  Mathew  A.  Powers,  the  defendant  Walter 
S.  Black  not  concurring  therein,  upon  the  plea 
or  pretense  that  three  of  the  blocks  upon  one  of 
the  tally  sheets  of  said  Sixth  election  district 
did  contain  6  pencil  marks  Instead  of  5,  al- 
though said  3  blocks  were  In  each  case  tallied 
by  the  clerk  of  election  as  containing  5  marks 
each,  and  the  total  of  said  tally  sheet  as  noted 
thereupon  by  the  derk  of  election  showed  only 
272  votes  to  have  been  cast  for  said  O'Malley, 
as  did  also  the  remaining  tally  sheet  and  the 
statements  of  the  results  executed  and  returned 
according  to  law." 

The  answer  alleges: 

"They  respectfully  show  that  the  tally  kept 
and  made  by  one  of  the  clerks  of  said  Sixth  elec- 
tion district  of  the  votes  cast  at  said  election  in 
said  district  as  required  by  law  and  the  tally 
sheet  made  out  by  him  containing  said  tally  so 
made  and  kept  by  him,  and  which  said  tally 
sheet  was  returned  to  the  board  of  canvassers  as 
required  by  law  for  the  purpose  of  canvassing 
the  votes  cast  In  said  district  at  said  election, 
contained  clearly  and  distinctly  and  in  the  judg- 
ment of  a  majority  of  the  board  of  canvassers, 
beyond  the  possibility  of  dispute,  275  tally  lines 
or  marks  recorded  as  and  representing  votes  cast 
at  said  election  in  said  Sixth  district  for  said 
O'Malley  for  said  office  of  cleric,  and  that,  ac- 
cordingly, the  said  majori^  of  the  board  of  can- 
vassers being  convinced  that  aald  tally  sheet  cor- 
rectly represented  and  set  forth  the  results  of 
the  election  in  said  district,  counted  for  said 
O'Malley  the  number  of  votes,  namely,  275 
votes,  which  appeared  thereupon  f6r  said  O'Mal- 
ley. *  •  •  That  these  defendants  had  to 
dioose  between  the  tally  sheet  aforesaid  which 
showed  that  said  O'Malley  had  received  276 
votes  and  the  other  tally  sheet  from  said  election 
district  which  showed  that  said  O'Malley  had 
received  272  votes,  •  •  •  and  that  in  the 
exercise  of  their  duties  and  powers,  imposed  up- 
on them  by  law,  being  bound  and  required  to  de- 
termine which  of  the  two  tally  sheets  truly  set 
forth  the  correct  number  of  votes  received  by 
said  O'Malley  in  said  Sixth  district  in  said  elec- 
tion, they  deemed  it  right  and  proper  to  give 
effect  to  the  talley  sheet,  aforesaidj  which  con- 
tained 275  strokes  or  marks  for  hun,  not  only 
because  said  tally  sheet  from  its  appearance 
commended  itself  to  them  as  preferable,  bnt  be- 
cause it  contained  clear,  positive,  original,  and 
contemporaneous  entries  or  records  of  275  votes 
actually  cast  for  said  O'Malley  and  set  down 
upon  said  tally  sheet  by  the  clerk  In  the  dis- 
charge of  his  duties  respecting  the  same,  whilst 
the  ballots  were  being  inspected,  the  results  of 
the  marks  made  by  the  voters  upon  them  being 
announced,  and  the  count  of  the  votes  and  the 
making  of  the  tallies  recording  tbe  same  going 
on." 
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It  la  Impossible  to  find  in  the  answer  any 
satisfactory  reason  for  the  two  canvassers 
adopting  27S  as  the  correct  number  of  votes 
cast  for  O'MaUey,  when  the  other  tally  sheet 
only  had  272  "tally  lines  or  marts,"  as  the 
answer  calls  them,  and  the  fonr  judges  and 
two  clerks  certified  on  both  tally  sheets  and 
In  the  statements  or  written  returns  that  272 
votes  were  cast  for  O'Malley.  If  It  were 
true  that  they  "had  to  choose  between"  the 
two  tally  sheets,  as  their  answer  alleges,  no 
good  reason  is  disclosed  for  selecting  the  one 
wltb  275  marks  which  had  no  extrinsic  sup- 
port for  the  3  additional  marks,  rather  than 
the  one  with  272,  which  was  confirmed  by 
the  certificates  of  the  six  election  officers, 
and  it  is  not  claimed  or  suggested  that  the 
one  with  272  marks  did  not  contain  "clear, 
positive,  original,  and  contemporaneous  en- 
tries or  records"  of  votes  actually  cast  and 
"set  down  upon  said  tally  sheet  by  the 
clerk,"  etc.,  just  as  the  answer  speaks  of 
the  other  one.  Indeed,  It  is  not  pretended 
that  they  differ  in  any  respect,  excepting  as 
to  the  number  of  marks,  and,  as  we  have 
seen,  the  number  on  the  one  corresponds 
wltb  the  certificate  ot  the  election  <^cials, 
while  the  other  does  not 

There  is  not  the  slightest  justification  In 
the  statute  for  pursuing  sudi  a  course.  They 
were  not  only  not  required  to  choose  between 
the  two  tally  sheets,  but  they  had  no  author- 
ity to  add  3  votes  to  those  returned  by  the 
judges  and  clerks,  merely  because  they  found 
3  more  marks  on  the  one  tally  sheet  If  that 
were  permitted,  then  a  dishonest  clerk  of 
ele<-tion  might  add  some  marks  in  his  tallies 
without  it  being  observed  by  others,  agree 
with  the  other  clerk  as  to  the  correct  number, 
so  as  to  throw  him  and  others  present  off 
their  guard,  and  then  have  them  brought  to 
the  attention  of  the  canvassers,  who  could 
count  them  If  what  is  set  up  In  this  answer 
authorized  those  marks  to  be  counted.  Pos- 
sibly some  marks  might  in  some  way  pe 
fraudulently  added  after  the  judges  and 
clerks  signed  the  returns,  or  what  may  be 
more  probable,  a  clerk  might  unintentionally 
make  an  extra  mark  in  a  tally  without  notic- 
ing It  or  in  the  dim  light  election  officials 
sometimes  have  to  contend  with,  be  might, 
in  endeavoring  to  make  a  mark  more  distinct, 
have  2  instead  of  the  one.  Moreover,  as  there 
were  6  mai^s  in  a  block  (as  the  petition  al- 
leges and  the  answer  does  not  deny),  the  pre- 
samptlon  would  be  In  favor  of  the  <me  which 
consistently  had  only  5,  rather  than  the  one 
which  had  6  marks  In  three  blocks,  especially 
if,  as  the  petition  alleges,  "said  three  blocks 
were  in  each  case  tallied  by  the  clerk  of 
election  as  containing  6  marks  each."  Other 
suggestiCKUi  in  support  of  the  taUy  sheet  hav- 
ing 272  marks  might  be  stated,  but  It  is  not 
necessary. 

By  section  73  of  article  33  of  the  Code,  at 
the  close  of  the  polls,  the  judges  are  required 
to  open  the  ballot  box,  "and  count  and  an- 
nounce the  whole  number  9f  ballots  In  the 


box."  Then  when  an  the  ballots  hare  been 
canvassed,  as  directed  by  the  statute,  "the 
election  clerks  shall  compare  their  tallies 
together  and  ascertain  the  total  number  of 
votes  received  by  each  candidate,  and  when 
they  agree  upon  the  numl)ers,  one  of  them 
shall  announce  in  a  loud  voice  to  the  judges 
the  aggregate  niunber  of  votes  received  by 
each  candidate."  After  that  each  of  the 
judges  of  election  is  required  by  section  7*4, 
la  turn,  to  "proclaim  in  a  loud  voice  the  total 
number  of  votes  received  by  each  person 
voted  for,"  and  "such  proclamation  shall  be 
prima  facie  evidence  of  the  result  of  the  can- 
vass of  such  ballots."  Section  75  requires 
the  Judges  to  make  duplicate  statements  or 
returns  of  the  result  of  the  canvass — 
"showing  the  whole  number  of  votes  In  the  bal- 
lot box,  and  the  whole  number  of  votes  given  for 
eacli  person,  designating  the  office  for  which  th«r 
were  given,  *  •  •  and  at  the  end  of  such 
statement  shall  be  written  a  certificate  that  the 
same  is  correct  in  all  respects ;  which  certificate 
and  each  sheet  of  paper  forming  a  part  of  the 
statement  shall  be  subscribed  by  the  judges  and 
clerks." 

It  i»  then  provided  that  each  of  the  state- 
ments shall  be  indosed  in  an  envelope,  secure- 
ly sealed,  etc.,  and  in  the  counties  one  of  the 
envel(q;>es  shall  be  directed  to  the  clerk  of  the 
circuit  court  and  one  to  the  county  commis- 
sioners. 

"Eaoh  set  of  tallies  shall  also  be  signed  by  the 
election  clerks  ,and  the  judges  o{  election,  and 
each  shall  be  inclosed  in  an  envelope  securely 
signed  and  sealed  as  aforesaid,  one  of  which 
shall  be  addressed  to  the  board  of  supervisors  of 
election  and  the  other  to  the  register  of  wills." 

Then  after  providing  in  section  76  for  the 
care  of  ttie  ballots,  ballot  boxes,  etc.,  section 
77  proTldea  that: 

In  the  counties  "each  of  said  two  Judges  [those 
who  are  also  registration  officers]  shall  take  into 
his  possession  one  of  the  registers,  and  also  one 
of  the  statements  of  the  votes  cast,  sealed  up  in 
its  envelope  as  aforesaid,  and  also  one  of  the  tal- 
ly sheets,  sealed  up  in  an  envelope  as  aforesaid, 
and  the  meeting  ot  the  judges  and  dezks  shall 
then  be  dissolved." 

Provision  Is  also  made  for  challengers  and 
watchers  being  allowed  to  be  inside  the 
guard  rail — 

"and  so  near  that  they  can  see  that  the  Judges 
and  clerks  are  faithfully  performing  their  da- 
tics."     Section  71. 

These  and  other  provisions  show  the  great 
care  taken  by  the  Legislature  to  secure  hon- 
est counts  and  returns;  but  if  the  board  of 
canvassers,  or  a  majority  of  them,  can  Ignore 
the  certificates  required  to  be  executed  yritb. 
so  many  safeguards  thrown  around  them,  and 
give  a  candidate  3  more  votes  than  the  four 
certificates  signed  by  the  six  election  officials 
show  he  had,  merely  because  they  find  8 
more  marks  on  one  of  two  tally  sheets,  then 
the  statute  would  be  a  farce,  Instead  of 
affording  protection. 

Any  possible  ground  upon  which  the  can- 
vassers could  claim  the  right  to  count  more 
votes  for  a  candidate  than  the  judges  and 
clerks  of  election  return,  must  be  under  seo- 
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tion  85,  unless  perhaps  there  be  some  error 
in  addition  or  of  some  kind  too  clear  tor  con- 
troversy.   That  section  provides  that: 

"If,  upon  proceeding  to  canvass  the  votes,  it 
shall  clearly  appear  to  the  canvasfring  board  for 
the  city  or  county  that  in  any  statement  or  tal- 
ly sheet  produced  to  them  certain  matters  are 
omitted  which  should  have  been  inserted,  or  that 
any  mistakes  exist."  they  shall  do  what?  "They 
shall  immediately  issue  a  subpoena  to  the  judges 
and  clerks  who  made  said  return,  and  said  judK- 
cs  and  clerks  shall  forthwith  attend  and  shall 
make  such  corrections  as  the  facts  of  the  case 
require,  but  such  changes  shall  not  alter  any 
decision  before  duly  made  by  them,  but  shall 
cause  the  canvass  to  be  correctly  stated ;  and 
the  said  board  of  canvassers  arc  authorized  to 
adjourn  from  day  to  day  for  the  purpose  of  ob- 
taining and  receiving  such  corrected  statements, 
such  adjournment  not  to  extend  beyond  Uuree 
days." 

That  section  does  not  authorize  the  can- 
vassers to  correct  mistakes.  "Said  judges 
and  clerks  shall  forthwith  attend  and  shall 
make  such  corrections  as  the  facts  of  the 
case  require,"  etc.  But  these  canvassers  did 
not  even  have  the  judges  and  clerks  before 
them ;  on  the  contrary,  they  changed  the 
vote  returned  by  the  six  election  officials, 
without  doing  the  only  thing  they  were  au- 
thorized to  do,  if  It  clearly  appeared  to  them 
that  a  mistake  existed,  and  did  not  even 
claim  in  their  answer  that  any  of  those  elec- 
tion oflSdals  had  since  said  or  intimated  that 
tbey  bad  made  a  mistake.  Who  has  said 
that  the  return  of  272  votes  was  a  mistake? 
The  canvassers  certainly  could  not  know 
that  It  was,  and  they  utterly  failed  to  in- 
quire of  those  who  might  have  known.  If 
there  was  a  mistake.  They  content  tfaem- 
selres  by  saying  they  had  to  choose  between 
the  two  tally  sheets,  and,  as  we  have  seen, 
do  not  produce  any  satisfactory  reason  for 
selecting  the  one  standing  by  itself  in  pref- 
erence to  the  other  sustained  by  the  several 
certificates  of  all  of  the  election  officials.  If 
the  clerk  whose  tally  sheet  had  273  marka  on 
it  made  a  mistake.  Is  Noll  to  suffer  In  crat- 
sequence?  Presumably,  the  clerks  did  their 
duty  cominred  their  tallies,  and  ascertained 
the  total  number  of  votes  received  for  each 
candidate,  "and  when  they  agreed  upon  the 
number,"  one  of  them  announced  the  result. 
If  one  had  272  and  the  other  275  for  O'Mal- 
ley,  and  after  ascertaining  the  number  of 
votes  received  by  blm,  they  agreed  upon  272 
as  correct,  Is  Noll  to  suffer  because  ttie  8 
marks  were  Improperly  added,  but  not 
scratched  off?  It  Is  no  evidence  of  a  mis- 
take existing  when  the  returns  were  signed 
that  one  tally  sheet  bad  272  and  the  other 
276,  for  they  may  have  been  reconciled  by 
the  clerks  and  the  correct  figure  ascertain- 
ed, as  was  their  duty  to  do  and  what  in  the 
absence  of  something  to  the  contrary  they 
presamably  did. 

It  seems  to  us  that  there  is  no  room  for 
controversy,  and  there  can  be  no  doubt  that 
the  canvassers  had  no  authority  virhatever 
under  the  circumstances  and  under  our  stat- 
tties  to  count  275  votes  Instead  of  272,  the 


number  returned  by  the  election  officials  for 
O'Malley. 

[4]  The  only  remaining  question  Is  wheth- 
er the  lower  court  should  have  directed  the 
judges' and  clerks  of  election  to  be  summon- 
ed, requiring  them  to  attend  before  the  can- 
vassers and  make  such  corrections  in  the 
returns  as  the  facts  of  the  case  require,  etc. 
The  petitioner  Noll  did  not  ask  for  that,  and 
the  only  reference  to  section  85  is  in  the  an- 
swer in  which  the  defendants  allege  that  It 
was  not  mandatory,  but  that  where  the  mis- 
take is  clearly  apparent  from  a  comparison 
of  the  two  tally  sheets,  they  themselves  may 
"compute  and  declare  the  result  from  the 
face  of  the  tally  sheet,  which  they  believe 
and  decide  to  be  correct,  without,  as  a  con- 
dition precedent  thereto,  summoning  the  elec- 
tion officials,  making  the  returns  and  requir- 
ing them  to  correct  the  same."  We  need 
only  read  the  statute  and  the  decision  of  this 
court  in  Price  v.  Ashburn,  quoted  above,  In 
reply  to  such  a  claim.  They  then  go  on  to 
say  that  tf  it  was  an  error  to  count  275  votes 
for  O'Malley  without  summoning  the  elec- 
tion officials,  then  the  court  may,  under  sec- 
tion 86,  require  the  'defendants  to  correct 
said  error  "by  summoning  the  said  judges 
and  clerks  of  election  to  make  the  correction 
in  accordance  with  the  finding,  decision,  and 
determination  of  the  board  of  canvassers,  as 
aforesaid."  In  other  words,  the  canvassers 
do  not  suggest  that  the  election  officials  be 
summoned  to  make  corrections  of  mistakes 
they  find  were  made,  but  such  as  are  "In  ac- 
cordance with  the  finding,  decision,  and  de- 
termination" of  the  canvassers.  That  would 
require  the  court  to  first  assume  that  the 
judges  and  clerks  have  made  a  mistake  in 
not  certifying  that  O'Malley  had  275  votes. 
Instead  of  272  votes,  although  it  is  nowhere 
suggested  In  the  answer  that  there  was  such 
a  mistake  beyond  the  mere  fact  that  the  can- 
vassers who  say  they  "had  to  choose"  be- 
tween the  two  tally  sheets  chose  the  one 
containing  275  marks,  for  the  reasons  set 
out  in  the  answer,  which  reasons,  as  we  have 
already  Indicated,  are  not  based  on  any  au- 
thority of  law  or  anything  which  justified 
them  in  making  such  a  dicdce.  Of  course, 
the  court  did  not  adopt  that  suggestiou  of 
the  defendants,  and  by  tbat  part  of  its  or- 
der only  Intended  to  require  the  canvassers 
to  do  what  section  85  required  them  to  do,  tf 
it  clearly  appeared  that  there  was  a  mis- 
take, when  they  met  to  canvass  the  vote,  but 
under  the  drcumstances  we  think  that  there 
was  error  in  that  part  ot  the  order. 

Xtie  petitioner  does  not  adaiit  that  there 
was  a  mistake  tn  the  returns,  and  did  not 
ask  for  a  mandamus  to  require  the  canvas- 
sers tA  summon  tbe  judges  and  clerks  of 
election  before  them,  but  on  the  contrary  he 
Is  In  this  court  complaining  of  that  part  of 
the  order.  If  It  was  necessary  and  proper 
to  have  them  before  the  canvassers  In  o^ 
der  to  correct  the  error  made  by  the  can- 
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Tasaers,  we  are  not  prepaied  to  say  that  the 
court  could  not  bave  Included  that  In  Us  or- 
der, although  not  speciflcally  stated  In  ffie 
prayer  for  a  mandamus,  as  under  those  cir- 
cumstances it  ■would  only  be  requiring  what 
had  to  be  done  in  order  to  bave  the  error  of 
the  canvassers  corrected.  Bat  from  what 
we  have  already  said  it  will  be  seen  that 
we  are  of  opinion  that  It  is  not  shown  that 
there  was  a  mistake  in  the  returns  of  the 
judges  and  clerlta,  and  it  Is  not  even  claimed 
that  they  or  any  of  tbem  now  say  there  was 
In  fact  a  mistake  within  the  meaning  of  sec- 
tion 85.  It  by  no  means  follow^  that  be- 
cause one  tally  sheet  had  275  miarks  on  it, 
and  the  other  only  272  marks,  there  was  a 
mistake  in  the  number  of  vote^  returned, 
for,  as  we  have  seen,  if  the  275  marks  were 
on  the  one  -when  all  tlie  ballots  had  been 
canvassed,  the  presumption  Is  that  the  clerks 
performed  the  duty  expressly  required  of 
them  by  section  73;  that  is  to  say,  compared 
their  tallies  and  ascertained  the  total  num- 
ber of  votes  received  by  each  candidate, 
which  they  could  then  accurately  do,  and  it 
was  their  duty  to  do,  by  again  examining 
the  ballots,  If  necessary,  or  making  such  .oth- 
er Investigation  as  could  then  be  made. 
Moreover,  before  announcing  the  aggregate 
number  of  votes  received  by  each  candidate, 
they  presumably  agreed  upon  the  numbor, 
as  the  statute  requires.  If  it  be  suggested 
that  the  clerks  might  not  have  observed  the 
discrepancy  between  the  two  tulUes,  which 
would  t>e  contrary  to  the  presumption  of 
law,  then  how  could  either  of  tbem  now  say 
that  the  marks  -were  then  there,  or  that  the 
(Hie  with  275  was  eight  and  the  other  wrong? 
The  ballots  are  no  longer  accessible  to  them, 
and  they  no  l<Miger  have  the  means  of  in- 
formation which  tb^  then  had.  It  is  not 
suggested,  much  less  alleged,  in  the  answer, 
that  it  was  agreed  that  276  was  the  correct 
mimijer,  and  tlmt  that  was  so  announced,  but 
by  mistake  272  was  returned. 

But  beyond  all  that  section  86  shows  on 
Its  face  that  the  £«gislature  intended  that 
such  corrections  as  were  authorized  by  it 
should  be  promptly  made,  if  at  all,  for  while 
it  authorized  the  board  of  canvassers  to  ad- 
journ from  day  to  day  for  the  purpose  of 
obtaining  and  receiving  corrected  statements. 
It  is  provided  that  "such  adjournment  not 
to  extend  beyond  three  days."  The  Legis- 
lature undoubtedly  realized  the  danger  of 
granting  any  con8lderat>le  time  for  such  cor- 
rections, especially  when  tfa<e  result  is  closet 
We  think  it  would  be  establishing  a  danger- 
ous precedent  to- permit  the  judges  and  clerks 
of  election  to  be  now  brought  before  the  can- 
vassers for  the  purpose  of  correcting  returns 
in  such  regpatt  as  tills. 

We  have  not  thought  it  necessary  to  dis- 
cuss the  oases  cited  from  other  states,  as 
none  of  them  reach  the  controlling  questions 
in  thUr  case.  By  reason  of  the  similarity  be- 
ttreen  the  Kew  York  statute  and  our  own. 


the  case  of  In  re  Stewart,  34  Ai^  Dlv.  201, 
48  N.  T.  Snpp.  963,  approved  In  166  N.  Y. 
646,  60  N.  E.  61,  is  perliaps  more  Instructive 
and  pertinent  than  most  of  the  otliers;  bat 
we  have  no  doubt  about  the  tally  sheets  be- 
ing part  of  the  returns,  for  our  statute  makes 
them  so,  and  we  would  not  be  inclined  to 
difCer  with  the  New  York  courts  or  the  oth- 
er courts  in  r^erence  to  many  of  the  mat- 
ters stated  in  the  cases  cited.  We  have, 
however,  been  referred  to  no  case  which  tends 
to  sustain  the  action  of  the  canvassers  in  , 
deliberately  ignoring  the  statute,  and,  with- 
out even  seeking  information  from  the  judg- 
es and  clerks  of  election  so  far  as  appears  in 
the  record,  rejecting  the  returns  made  by  the 
four  judges  and  two  clerks  under  such  cir- 
cumstances as  we  have  shown  above.  There 
is  certainly  no  case  anywhere  which  justified 
the  canvassers,  acting  under  such  a  statute 
as  ours,  in  throwing  out  the  vote  of  the  First 
precinct  of  the  Second  district  So  while 
the  attorneys  for  the  canvassers  have  shown 
great  skill  and  industry  In  the  presentation 
of  their  case,  both  orally  and  in  their  brief, 
we  are  unable  to  adopt  their  views. 

We  are  of  the  opinion  that  there  was  er- 
ror in  that  part  of  the  order  of  the  lower 
court  in  reference  to  the  judges  and  clerks 
being  summoned,  but  we  entirely  agree  with 
it  in  sustaining  the  demurrer  to  the  answer 
and  requiring  the  canvassers  to  reconvene 
and  to  canvass,  etc.,  the  votes  in  the  First 
precinct  of  the  Second  election  district.  We 
will  affirm  the  order  in  part,  and  reverse  it 
in  part,  and  remand  the  case  so  that  the 
lower  court  may  pass  an  order  for  a  manda- 
mus in  accordance  with  this  opinion.  It  may 
be  w^ell  to  add  that  in  said  order  the  court 
Should  direct  the  writ  of  mandamus  to  issue 
as  prayed  in  the  petition,  commanding  the 
defendants  to  reconvene  as  a  board  of  can- 
vassers, and  to  correct  the  error  they  made 
la  counting  276  votes  for  John  F.  O'Malley 
in  the  Sixth  election  district,  and  to  state, 
certify,  and  return  that  the  vote  for  said 
O'Malley  in  that  election  district  was  272 
votes,  and  not  275  votes,  as  originally  certi- 
fied by  tttem ;  also  commanding  tbem  to  can- 
vass the  votes  for  the  office  of  clerk  of  the 
circuit  court  for  Howard  county  in  the  First 
precinct  of  the  Second  election  district  of 
said  county,  as  shown  by  the  returns  and 
tally  sheets  thereof  delivered  to  said  board 
of  canvassers,  and  to  add  up  said  votes,  and 
requiring  them  to  file  with  the  clerk  of  the 
circuit  court  for  Howard  county  certificates 
and  statements  showing  tltat  the  vote  for  said 
O'Malley  in  the  Slsth  election  district  has 
been  and  is  recorded  by  the  sadd  tK>ard  of 
canvassers  as  272  votes,  and  of  the  result  of 
the  canvass  of  said  board  of  the  votes  for 
said  office  of  derk  in  the  First  precinct  of 
the  Second  election  district,  as  shown  by  the 
retuas  and  tally  sheets  thereof  delivered  to 
said  board  of  canvassers.  We  do  not  deem  it 
necessary  to  prepare  the  form  of  the  order, 
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as  suggested  by  the  petitioner,  as  the  lower 
court  cam  do  so  and  can  Include  anything 
they  may  deem  necesadry  or  proper  to  carry 
out  our  views  aa  herein  expressed. 

Order  affirmed  in  part,  and  reversed  In 
part,  and  cause  remanded  In  order  that  an 
order  may  be  passed  directing  the  writ  of 
mandamus  to  issue  in  accordance  with  this 
opinion;  the  appellants  in  No.  110  to  pay 
the  costs. 


PATTERSON  et  al.  v.  MAYOR  AND  CITY 

OOUNCIIi  OF  BALTIMORE.    (No.  14.) 
(Court  of  Appeals  of  Maryland.    Dec.  16, 1915.) 

1.  JuBY  «s>17— Condemnation  Pbocebdings 
^^* 'Persons  " 

Baltimore  City  Charter  (Acts  1898,  c.  123) 
declares  that  commissioners  for  the  opening  of 
streets  shall  assess  ben^ts  and  award  dam- 
ages, while  section  179  declares  that  the  mayor 
and  city  council  or  any  person  or  persons  dis- 
satisfied with  the  assessment  of  damages  may 
appeal  therefrom  by  petition  to  the  Baltimore 
city  court,  and  such  persons  appealing  to  the 
city  court  shall  be  secured  in   the  right  of  a 

i"ury  trial.  Ueld,  in  view  of  Code  Pub.  Civ. 
iaws,  art.  1,  |  14,  declaring  that  the  word 
"persons"  shall  include  corporations,  that  the 
city  was  entitled  to  a  jury  trial  on  appeal  to 
the  Baltimore  city  court;  it  being  included 
within  the  word  "persons." 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i§  9&-98;  Dec  Dig.  *=>17. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Person.] 

2.  JxjBT  «=s>17— Right  to  Jdjby  Trial— Con- 

DEUNATION   PkOCEEDINOB. 

In  such  case  the  right  to  trial  by  jury  is 
not  restricted  to  those  taking  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  li  95-98;   Dec.  Dig.  <S=>17.] 

3.  JuBT  ®=>17— RiOHT  TO  Jury  Tbiait— Pbo- 

.  CEEDINOS. 

As  laws  enacted  previous  to  the  adoption  of 
Const,  art.  3,  §  40,  declaring  that  the  General 
Assembly  shall  enact  no  law  authorizing  pri- 
vate property  to  be  taken  for  public  use  with- 
out just  compensation  as  agreed  upon  or  award- 
ed by  jury,  authorized  jury  trial  in  condemna- 
tion case,  the  provision  docs  not  prevent  the 
Legislature  from  authorizing  trial  by  jury  in 
favor  of  the  municipality  condenming  the  prop- 
erty ;  therefore  Baltimore  City  Charter,  §  179, 
authorizing  jury  trial  in  favor  of  the  city,  is 
valid. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  II  95-98 ;    Dec.  Dig.  <3s»17.] 

4.  Tbiai.  «s>251  — Instbuctions  — Abstbact 
Instbuctions. 

In  a  condemnation  case,  where  there  are  nu 
questions  as  to  obandonment  of  the  property 
sought  to  be  taken,  instructions  on  the  rights 
of  the  parties  in  such  event  are  abstract  and 
improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !§  587-595;   Dec.  Dig.  «=»251.] 

6.  Tbial  <S=>260— Instb-dctions— Refl'Sai,. 

The  refusal  of  prayers  covered  by  the 
diarges  given  is  not  error. 

[Bid.  Nota— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659;  Dec.  Dig.  <S=»260.] 

a  Evidence  «=s»142— Value— Similab  Facts. 
In  assessing  damages  for  taking  of  land 
nnder  eminent  domain  proceedings,  evidence  of 
the  prices  realised  on  voluntary  sales  of  similar- 
ly situated   property   is  admissible ;    the  trial 


court  having  a  discretloDary  power  to  delermlae 
the  degree  of  similarity  which  must  exist. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent.  Dig.  H  416-428;  Dec.  Dig.  <&=»142J 

7.  Eminent  Douain  *=>202— Pbocbkdings— 
Evidence. 

In  a  proceeding  to  assess  damages  for  the 
condemnation  of  land,  evidence  of  the  posmbility 
that  a  street  car  line  might  be  constructed  in 
the  vicinity  together  with  the  statement  by  a 
witness  aa  to  how  he  wonld  secure  the  car  line^ 
is  too  vague  to  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  $  641 ;   Dec.  Dig.  «s>202.] 

8.  Afpeal  and  Ebbob  «=>110— Decisions  Ap- 
fealablb. 

No  appeal  lies  from  the  refusal  of  a  motion 
for  new  tnaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  740-748;  Dec.  Dig.  «=» 
110.] 

Appeal  from  Baltimore  City  Court;  James 
P.  Gorter,  Judge. 

Petition  by  Laura  Patterson  and  another, 
and  Laura  Patterson  as  trustee,  against  the 
Mayor  and  City  Council  of  Baltimore  for 
compensation  for  the  opening  of  a  street. 
From  the  judgment,  petitioners  appeaL  fie- 
versed  and  remanded. 

See,  also,  124  Md.  168,  91  AtL  960^ 

Argued  before  BOXD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NER,  STOOKBRIDGE,  and  CONSTABLE, 
JJ. 

Arthur  W.  Machen,  Jr.,  and  Ward  B,  Coe, 
both  of  Baltimore,  for  appellants.  George 
Arnold  Frick,  Asst.  City  Sol.,  of  Baltimore 
(S.  S.  Field,  City  SoL,  of  Baltimore,  on  the 
brief),  for  appellee. 

PATTTISON,  3.  We  are  called  upon  by  thta 
appeal  to  review  the  rulings  of  the  Baltimore 
city  court  at  the  trial  of  the  appeal  taken  by 
Lanra  Patterson  and  Sidney  T.  Dyer,  and 
Laura  Patterson,  trustee,  appellants  in  this 
court,  from  the  award  of  the  commissioners 
for  opening  streets  in  tlie  city  of  Baltimore, 
by  which  damages  were  awarded  and  benefits 
were  assessed  to  said  appellants  in  the  mat- 
ter of  the  opening  of  Twenty-Fifth  street 
from  the  cast  side  of  Greenmount  avenue  to 
the  west  side  of  Harford  avenue,  under  Or- 
dinance No.  416  of  the  &Iayor  and  City  Coun- 
cil of  Baltimore,  approved  December  9,  1909. 

The  first  question  presented  by  the  record 
is  whether  the  city  was  entitled  to  have  the 
issues  presented  by  the  aforesaid  appeal  to 
the  Baltimore  dty  court  tried  by  a  Jury. 
The  petitioners,  having  waived  their  right  to 
a  trial  by  Jury,  asked  that  the  Issues  be  tried 
by  the  court,  whereupon  the  city,  through 
its  solicitor,  announced  that  It  had  not  waiv- 
ed Its  right  to  a  Jury  trial,  and  asked  that  a 
Jury  be  Impaneled  to  try  the  case.  The 
court  overruled  the  appUcatloa  of  the  peti- 
tioners, andp  as  directed  by  the  eourt,  a  Jary 
was  Impaneled,  and  the  case  tried  by  it.  It 
is  contended  by  the  appellants  that  in  these 
cases  the  right  of  trial  by  Jury,  nnder  the 
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ConstltBtlon  and  statntee  of  tbis  statei  la 
lodged  only  in  the  landowners,  and  that  the 
city  has  no  sudi  right,  either  under  the  or- 
ganic or  statute  law  of  the  state. 

The  Constitution  of  Maryland  (section  40, 
art.  3)   provides  that: 

"The  General  Assembly  [of  Maryland!  shall 
enact  no  law  authorizing  private  property  to  be 
taken  for  public  use,  without  just  compensation 
as  agreed  upon  between  the  parties,  or  award- 
ed by  a  jury." 

This  section  of  the  Constitution,  in  respect 
to  the  question  here  raised,  has  never  been 
passed  upon  by  this  court,  aud,  so  far  as  we 
are  able  to  discover,  such  question  has  never 
been  presented  for  its  consideration. 

The  counsel  in  the  case  liave  cited  expres- 
sions of  this  court  found  in  its  previous  (pin- 
ions in  support  of  their  respective  conten- 
tions, but;  such  expressions,  we  think,  fail  to 
BhoW'  any  decided  views  upon  the  question, 
and  we  think  it  unnecessary  to  pass  upon  it 
at  tbis  time  in  deciding  the  questions  pre- 
sented by  this  appeal.  The  inhibition  found 
In  this  clause  of  the  Constitution  does  not 
prohibit  the  enactment  by  the  Legislature 
of  a  law  conferring  such  right  of  Jury  trial 
upon  other,  or  all,  parties  to  condemnation 
proceedings. 

[1]  By  the  city  charter  (chapter  123  of  the 
Acts  of  1898)  the  commissioners  for  opening 
streets  are  charged  with  the  duty  of  "open- 
ing, extending,  widening,  straightening  or 
closing  any  street,  lane,  alley  or  part  thereof 
situated  in  Baltimore  city  whenever  the  same 
shall  be  directed  by  ordinance  to  be  done," 
and  In  so  doing  they  are  to  assess  benefits  to 
those  who  are  benefited  thereby,  within  the 
meaning  of-  the  statute,  and  are  to  award 
damages  to  those  whose  lands  are  taken  for 
such  public  use. 

It  is  further  provided  by  the  charter  (sec- 
tion 179)  that: 

"The  mayor  and  city  council  of  Baltimore  or 
any  person  or  persons,  or  corporations,  who  may 
be  dissatisfied  with  the  assessment  of  damages 
or  benefits,  as  hereinbefore  provided,  may 
•  •  •  appeal  therefrom  by  petition,  in  writ- 
ing, to  the  Baltimore  city  court,  praying  the 
said  court  to  review  the  same,  •  •  •  and 
the  said  city  court  shall  have  full  power  to  hear 
and  fuUy  examine  the  subject,  and  decide  on  the 
said  appeal;  •  *  •  and  the  pcraons  appeal- 
ing to  the  Baltimore  citv  court,  as  aforesaid, 
sliall  be  secured  in  the  right  of  a  jury  trial,  and 
the  said  court  shall  direct  the  sheriff  of  Balti- 
more city  to  summon  twelve  or  more  persons 
qoaflfied  to  be  jurors,  and  shall  impanel  any 
twelve  disinterested  persons,  so  summoned,  or 
attending  the  court,  to  try  any  question  of 
facta,  and  if  necessary  to  view  any  property  in 
the  city,  or  adjacent  thereto,  to  ascertain  and 
decide  on  the  amount  of  damage  or  benefits,  un- 
der the  direction  of  the  court." 

Prior  to  the  act  of  1898  the  right  of  ap- 
peal to  the  cit7  court  from  the  action  of  the 
commissioners  for  opening  streets  was  not 
given  by  statute  to  the  mayor  and  city  coun- 
cQ>  but  was  confined  to  those  generally  term- 
ed In  radi  proceedings  as  the  "landowners," 
or  those  to  whom  benefits  are  assessed  or  to 
vhom  dainageft  ore  awarded,  but  by  tbe  pres- 


ent city  charter  (section  179  aforesaid)  such 
right  of  appeal  is  also  conferred  upon  the 
mayor  and  city  council. 

It  is,  however,  contended  by  tbe  petitioners 
that,  although  the  right  of  appeal  Is  lodged 
in  the  dty,  the  right  of  a  Jury  trial  is  not 
conferred  upon  it  by  the  statute,  even  though 
the  appeal  be  taken  by  tbe  city.  This  con- 
tention is  based  upon  the  expression  in  tbe 
statute  that  "the  persons  appealing  to  the 
Baltimore  city  court,  as  aforesaid,  shall  be 
secured  In  the  right  of  a  jury  trial";  it  be- 
ing contended  by  the  petitioners  that  the 
mayor  and  city  council,  a  municipal  corpora- 
tion, is  not  hieluded  in  the  term  "persons,"  and 
therefore  no  right  of  jury  trial  is  conferred 
upon  it 

It  is  said  in  Lewis  on  Eminent  Domain 
(3d  Ed.)  §  790,  that,  "as  the  right  of  appeal 
is  conferred  by  statute,  every  appeal  must 
find  its  warrant  in  the  statute.  In  statutes 
granting  appeals  the  word  'persons'  will  in- 
clude corporations,"  and  by  the  Code  of  Pub- 
lic Civil  Laws  of  this  state  (1913)  art  1,  | 
14,  it  Is  specially  provided  that  the  word 
"persons"  shall  include  corporations  unless 
such  a  construction  of  the  statute  would  be 
unreasonable.  To  construe  the  word  "per- 
sons" in  tbe  statute  before  us  as  including 
a  municipal  corporation,  Is  not  at  all  unrea- 
sonable, and  it  should  therefore  be  so  con- 
strued. 

[2]  The  further  contention  is  made  by  tbe 
petitioners  that  the  city  has  not  the  rlc^t 
of  jury  trial  when  the  appeal  is  taken  by  the 
landowner,  even  though  it  be  held  that  the 
dty  has  such  right  when  the  case  is  in  court 
niK>n  its  own  appeal.  This  contention  Is  also 
based  upon  tbe  above-quoted  language  of  tbe 
statute  which  is  construed  by  the  petitioners 
as  giving  the  right  of  jury  trial  only  to  those 
taking  the  appeal.  As  we  have  said,  the  land- 
owner or  the  city,  or  both,  may,  under  the 
statute,  appeal  to  the  Baltimore  dty  court 
from  the  award  of  the  commissioners  for 
opening  streets  when  dissatisfied  with  such 
award,  and  it  Is  dlfiicult  to  understand  just 
why  or  for  what  reason  this  right  is  lost  to 
tbe  city  when  it  is  brought  into  court  on  ap- 
peal by  the  adverse  party. 

In  this  case  the  petitioners  appeal  because 
tbey  are  dissatisfied  with  the  award.  Their 
object  in  appealing  is  to  obtain  a  dedslon 
more  favorable  to  them,  and  because  the 
dty  is  satisfied  and  does  not  appeal  it  shoold 
according  to  the  contention  of  the  aitp^ants, 
be  deprived  of  its  right  of  Jury  trial,  al- 
though the  petitioners,  as  claimed  by  them, 
may  exercise  such  right  The  statute,  we 
think,  should  not  be  given  this  construction, 
unless  it  is  dearly  shown  by  its  language 
that  such  was  the  intention  of  the  Legisla- 
ture. 

The  statute  has  becaa  amended  several 
times,  one  of  the  last  amendments  being  the 
one  that  gives  to  the  mayor  and  city  ooun- 
cll  tbe  right  of  appeal,  accompanied  by  tbe 
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right  of  trla!  by  jtiryi  clearly  expressed,  In 
cases  where  the  appeal  Is  taken  by  the  city, 
and  It  Is  In  connection  with  this  amendment 
that  we  must  consider  the  meaning  of  the 
words  above  quoted  relating  to  the  question 
as  to  whom  the  right  of  Jury  trial  Is  given ; 
and  after  a  careful  examination  and  consid- 
eration of  the  whole  statute,  as  amended, 
we  are  of  the  opinion  that  the  ccmstructlon 
placed  upon  it  by  the  petitioners  is  not  in 
accord  with  the  legislative  intent  and  mean- 
ing of  the  statute.  Its  meaning  Is,  we  think, 
that  in  the  event  of  the  "persons" — those  to 
whom  the  right  of  appeal  Is  given — "appeal- 
ing as  aforesaid,"  the  right  of  Jury  trial  shall 
be  secured,  not  alone  to  the  party  taking 
the  appeal,  but  to  all  persons  to  whom  the 
right  of  appeal  Is  given,  Including  the  mayor 
and  city  council.  The  argument  was  made 
by  the  petitioners  that  the  provisions  In  the 
statute  "that  persons  appealing  shall  be  se- 
cured in  the  right  of  trial  by  Jury"  presup- 
posed an  existing  right,  and  that  these  were 
not  "apt  words  to  create  a  new  right,"  and 
that  by  such  provision  no  rights  were  creatr 
ed,  but  only  existing  rights  secured  thereby. 

[3]  The  claim  was  made  that  the  right  of 
trial  by  Jury  In  these  cases  accrued  to  the 
landowners,  and  only  to  them,  from  the  afore- 
said section  40  of  article  3  of  the  present 
Constitution,  and  that  It  was  only  to  secure 
this  right  that  the  aforesaid  words  of  the 
statute  were  inserted  therein ;  but  this  argu- 
ment loses  whatever  force  or  weight  It 
might  otherwise  have  when  It  Is  disposed 
that  practically  the  same  words  are  found 
In  Acts  1888,  c.  226,  at  which  time  the  Con- 
stitution of  this  state  then  In  force,  the  Cou- 
stltntion  of  1776,  contained  no  such  provi- 
sion, and  therefore  the  landowner's  right 
of  trial  by  Jury  at  such  time  was  created  and 
conferred  upon  him  by  the  statute,  and  was 
not  a  pre-exlstli^  constitutional  right  secured 
to  him  by  such  statute.  This  provision  ap- 
peared for  the  first  time  in  the  Ccmstltutlon 
of  1851  (article  8,  !  46) ,  and  was  thereafter 
Inserted  iu  the  succeeding  Constitutions  of 
1864  (article  3,  §  39)  and  18G7. 

In  the  course  of  the  trial  exceptions  were 
taken  to  rulings  of  the  court  relating  to  the 
admission  of  evidence  and  also  to  its  rulings 
upon  the  prayers.  The  court  granted  the 
first,  second,  third,  sixth,  sermth,  tenth,  and 
eleventh  prayers  of  the  petitioners,  and  re- 
jected their  fifth,  ninth,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  prayers,  and  of  the 
city's  prayers  it  granted  the  ninth  as  offered 
and  the  fifth  as  modified.  The  petitioners 
excepted  to  the  action  of  the  court  In  re- 
jecting their  said  fifth,  ninth,  twelfth,  thir- 
teenth, and  fourteenth  prayers,  and  in  grant- 
ing the  city's  fifth  prayer,  and  excepted,  both 
generally  and  ^e<4ally,  to  the  granting  of 
the  ninth  prayer  of  the  city. 

[4]  The  city's  ninth  prayer  Instructed  the 
Jarythatt 


"When  the  dty  acquires  title  to  land  for  tli« 
purposes  of  a  street,  in  pursuance  of  an  ordi- 
nance passed  for  that  purpose,  there  is  an 
obligation  upon  the  city  to  complete  the  said 
street  so  that  it  may  be  used  by  the  public  as 
a  street,  and  that  this  obligation  may  be  en- 
forced by  the  abutting  property  owner  from 
whom  the  land  has  been  taken  for  such  street, 
unless  the  said  ordinance  be  repealed,  and  that, 
if  the  said  ordinance  be  repealed,  or  if  the  city 
shall  delay  the  construction  of  the  said  street, 
without  legal  Justification,  the  abutting  prop- 
erty owner  from  whom  land  has  been  taken  for  , 
a  street  may  have  an  action  of  damages  against 
the  city,  if  he  shall  have  sustained  damages 
through  such  repeal  or  such  delay." 

This  instnictI<»L  submits  to  the  Jury  met* 
abstract  questions  of  law,  the  correctness  of 
which  need  not  be  inquired  into.  The  Jury 
was  called  uiton  to  .ascertain  the  damages 
to  be  awarded  and  the  benefits  to  be  as- 
sessed to  the  petitioners.  The  auctions  of 
law  submitted  by  this  instruction  were  not 
applied  to  the  evidence  in  the  case,  nor  had 
they  any  bearing  or  relation  to  the  Issues 
tliat  were  to  be  determined  by  the  Jury,  and 
in  no  proper  way  could  they  have  aided  It  in 
deciding  such  questions.  Whether  there  Is 
an  obligation  upon  the  dty,  in  cases  like  the 
one  before  us,  to  complete  the  street  to  be 
used  as  such  by  the  public,  that  may  be  ear 
forced  by  the  abutting  property  owners,  U 
the  ordinance  is  not  repealed,  and  whether, 
in  the  event  of  a  repeal  of  said  ordinance 
or  of  delay  In  "the  construction  of  the  street, 
without  legal  Justification,  the  abutting  pr<«>- 
erty  owner  from  whom  land  has  been  tak«a 
for  a  street  may  have  an  action  for  dam- 
ages against  the  city,  if  be  shall  have  sus- 
tained damages  through  such  repeal  or  such 
delay,"  are  not  questions  that  should  have 
been  submitted  to  the  Jury.  These  questions 
should  not  have  been  Injected  into  the  case. 

The  objection  of  the  petitioners  to  the 
city's  fifth  prayer  granted  as  modified  ap- 
pears to  have  been  abandoned. 

The  petitioners'  ninth,  thirteenth,  and  four- 
teentli  prayers  also  contain  statements  and 
propositions  of  law  that  had,  we  think,  no 
proper  bearing  or  relation  to  the  Issues  that 
were  to  be  determined  by  the  Jury,  and  were. 
In  our  opinion,  likely  to  mislead  and  confuse 
It,  and  therefore  they  should  not  have  been 
granted.  The  court  likewise  committed  no 
error  in  its  refusal  to  grant  the  petitioners' 
twelfth  prayer.  The  fifteenth  prayer  of  the 
petitioners,  offered  upon  tlie  granting  of  the 
city's  ninth  prayer,  which  we  have  said  was 
improperly  granted,  was  also  properly  re- 
fused. 

[8]  The  law  of  the  case  in  respect  to  the 
method  of  ascertaining  the  benefits  to  which 
the  petitioners  are  entitled,  as'  presented  by 
the  petitioners'  seventh  praysr,  la  certainly 
most  favorable  to  the  petitioners,  and  the 
granting  of  their  fifth  prayer,  if  It  progperly 
states  the  law,  would  have  added  nothlhg 
thereto  that  In  any  way  could  have  benefited 
the  petitioners  or  would  have-  assisted  tbe 
Jury  in  reaching  its  ceoelasioa,  and  conse- 
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queuKly  the  pettUonera  vrete  not  Injured  bj 
tbe  court's  refusal  to  grant  it. 

The  second,  third,  fourth,  tenth,  and  elev- 
enth exceptions  relate  to  the  admission  of 
testimony  by  which  the  value  of  the  prop- 
erty of  the  petitioners  was  sought  to  be  es- 
tablished by  the  amounts  at  which  other 
lauds,  known  to  tbe  witnesses,  had  been 
sold. 

(•]  It  is  tbe  settled  law  in  tbls  state  and 
elsewhere  that  in  establishing  the  value  of 
land  the  prices  realized  at  the  sale  of  sim- 
ilar lands  in  tbe  vicinity,  made  witUla  a  rea- 
sonable period  of  time  theretofore,  being 
voluntary,  and  not  forced,  sales,  are  admissi- 
ble in  evidence,  either  on  direct  or  cross  ex- 
amination of  wltnetsses  conversant  with  t^e 
facts.  Mayor  and  City  Council  of  Baltimore 
T.  Sndtb,  80  Md.  47^^-473,  31  AtL  423,  and 
other  cases  there  cited. 

In  regard  to  the  degree  of  similarity  which 
must  exist  and  the  nearness  In  respect  of 
time  and  place  no  general  rUles  are.  laid 
down,  and,  as  the  trial  judge  is  usually  con- 
versant with  such  matters,  they  must  be  left 
largely  to  his  discretion.  Applying  tbe  law 
as  we  have  stated  it  to  the  aforesaid  excep- 
tions, we  find  no  error  in  the  ruling  of  tl^e 
court  In  admitting  such  testimoiny,  although 
in  some  of  tbe  exceptions,  especially  the  third 
and  fourth,  the  essentials  stated  above  are 
not  shown  to  exist  in  any  marked  degree, 
and  in  such  instances  the  evidence  given 
should  have  had  little  weight  with  tbe  jury 
in  establishing  tlie  value  of  the  property, 
yet,  with  the  large  discretion  given  to  the 
trial  judge,  we  are  unable  to  say  that  he 
erred  in  reaching  his  conclusion. 

[7]  Tbe  court,  we  tfatnk,  erred  in  its  rul- 
ing upon  the  fifth  exception  in  admitting  evi- 
dence of  the  possibility  of  a  car  line  upon 
Twenty-Fifth  street  when  opened  and  in  al- 
lowing the  witness  to  state  how  he  would 
proceed  to  obtain  such  car  line  if  the  prop- 
erty of  the  petitioners  was  owned  by  him. 
Tbe  possibility  of  a  car  line  upon  said  street 
was  altogether  too  speculative  to  be  admit- 
ted In  evidence  affecting  tbe  Issues  before 
the  jury,  and  we  cannot  conceive  how  such 
statement  of  the  witness  could  have  reflected 
upon  tbe  Issues. 

The  evidence  admitted  under  the  sixth  ex- 
ception was,  in  our  opinion,  properly  admit- 
ted, and  we  find  no  error  in  the  action  of 
the  court  in  admitting  the  evidence  mention-. 
ed  in  tbe  seventh  and  eighth  exceptions,  or 
in  its  rulings  upon  the  ninth,  twelfth,  thir- 
teenth, and  fourteenth  exceptions. 

Tbe  sixteenth  exception  is  to  tbe  ruling 
of  tbe  court  upon  a  motion  for  a  new  trial 
and  to  set  aside  the  inquisition. 

[t]  Tbe  grounds  upon  which  the  motion 
Is  made  are  those  usually  stated  in  a  motion 
for  a  new  trial,  and  It  is,  in  fact,  nothing 
more  than  a  motion  for  a  new  trial,  and  it 
Is  so  regarded  by  the  counsel  for  the  peti- 


tioners, in  their  written  brieC  and,  aa  there 
is  nothing  to  distlngulab  sncb  motion  from 
like  motion  in  other  cases,  we  must  bold  to 
the  well-settled  law  of  the  state  that  no  ap- 
peal lies  to  this  court  from  tbe  action  of  the 
lower  court  in  refusing  to  grant  said  mo- 
tion. Poe's  Practice,  |  349,  and  cases  there 
cited. 

Because  of  the  errors  above  mentioned,  the 
judgment  in  tbls  case  will  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed, with  costs  to  the  appellants. 


WAINA  ▼.  PBNNSTI/VANIA  CO. 

(Snpreme  Court  of  Peont^lvania.    Oct  28, 
1915.) 

1.  COMMBBCE    ®=98— Intjsstatk    Oommebce— 
Fedebal  Emplotebs'  Liabii-itt  Act. 

Where  a  laborer  employed  in  a  railroad 
yard  in  repairing  a  track  used  as  an  instrumen- 
tality for  interstate  commerce  was  Injured  by 
an  engine  when  he  was  crossing  tbe  tracks  un- 
der directions  of  tbe  gang  boss  after  procuring 
tools,  his  action  for  the  injuries  was  controlled 
by  the  federal  Employers'  Liability  Act,  April 
22.  1008,  c.  140,  33  Stat.  65  (U.  S.  Comp.  St 
1913,  gg  8657-8065). 

(Kd.  Note.— For  other  casea,  see  Commerce, 
Cent.  Dig.  g  6 ;  Dec.  Dig.  «=»&] 

2.  NeGLIOENCE  ©35141   —   COMPABATTVE  NBO- 
UGENCE  —  FeUEBAL   GUFLOTEBS'    T.T4.«tt.ttt 

Act— IjfSTBUCTioNS. 

In  a  track  laborer's  action  under  the  feder- 
al Employers'  Liability  Act  for  injuries  from 
being  struck  by  an  engine  in  the  railroad  yards 
where  he  was  working,  an  Instraction  that  the 
burden  was  on  plaintiff  to  show  that  the  defend- 
ant railroad  company  was  negligent  and  that  the 
negligence  caused  the  injury,  that  if  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence combined  to  cause  the  injury,  the  damages 
should  be  diminished  in  proportion  to  the  con- 
tributory negligence,  and  that,  if  the  negligence 
of  the  employer  and  employe  were  e^al,  there 
could  be  recovery  of  but  one-half  damages,  was 
substantially  correct 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gg  882-399;   Dec.  Dig.  «C9141.] 

3.  Neglioence  «=»141— Comparative  Neou- 

OENOE     T7NDBB     FEDERAI.     BMPnOTXBS'     LlA- 
BIUTT  ACT— iHBTBCCTrOW. 

In  actions  under  the  federal  Employers' 
Liability  Act,  where  the  evidence  justifies  a 
finding  that  both  defendant  and  plaintiff  were 
guilty  of  negligence  contributing  to  the  accident 
the  court  should  instruct  concerning  tlie  rule  of 
comparative  negligence  established  by  such  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gg  382-399 ;  Dec.  Dig.  «8=al41.] 

4.  Negligence    ®=s>142-^omparative    Neq- 

UGENCE    UNDEB   FEDEBAI,    EatPLOYERS'    LlA- 

BlniTT  Aot-^ahaoeb. 

In  such  an  action  the  jury  should  first  de- 
termine whether  defendant  was  guilty  of  causal 
negb'gence,  and,  if  such  issue  be  determined  for 
plaintiff,  should  then  consider  whether  plaintiff 
was  also  gailty  of  causal  negligence,  and,  if  that 
issue  lie  decided  against  plaintiff,  tbey  should 
then  consider  the  combined  negligence  and  de- 
termine what  portion  of  the  fault  should  t>e  at- 
tributed to  each  party  and  fix  the'amoant  of 
damages- aoeordiagly. 

'  [Ed.  Note.— For  other  cases,  see  Negligenot, 
Cent  Dig.  gg  400-408 ;   Dec.  Dig.  «s>142.] 
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5.  APPEAt  AND  Eebob  <&=j215,  71J>— Pbesen- 
TATION— IWSTEDCnONS— COSCPAKATIVE  NEO- 
UGXNCE. 

In  an  action  under  the  federal  Employers' 
Liability  Act,  an  instruction  on  comparative 
negligence  which  mentioned  certain  proportions 
by  way  of  illustration  could  not  be  considered 
on  appeal,  where  it  was  not  complained  of  be- 
low or  assigned  for  error  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1309-1814.  2SB8-29S2, 
3490 ;  Dec  Dig.  «=s>215,  719 ;  Trial,  Cent  Dig. 
§S  083-685.] 

6.  Trial,  <S=>296  —  Instbtjctionb  —  Compara- 
tive Negligence— Otheb  Instructions.    ' 

In  an  action  under  the  federal  Employers' 
Liability  Act,  an  instruction  on  comparative 
negligence  wMch  stated  certain  amounts  and 
proportions  by  way  of  illustration  was  not  prej- 
udicial to  defendant,  where  the  trial  judge  fol- 
lowed his  illustration  with  the  statement  that, 
if  the  employe's  negligence  was  greater  than  the 
proportion  alluded  to  b^  him,  the  damages 
should  be  reduced  accordmgly. 

[B3d.  Note. — ^For  other  caRes,  see  Trial,  Cent 
Dig.  §S  705-713,  715,  716,  718 ;  Dec.  Dig.  <S=9 
296 ;   Master  and  Servant  Cent  Dig.  {  1208.] 

7.  New  Tbial  «=>76— Excessive  Damages. 

Where,  in  an  action  under  the  federal  Em- 
ployers' Liability  Act,  the  court  is  convinced 
that  the  jury  has  erred  in  fixing  the  proportion 
of  the  blame  due  to  defendant's  negligence  and 
plaintiff's  ccmtributory  negligence,  it  should  not 
hesitate  to  order  a  remittitur  or  grant  a  new 
triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  if  153-lf56;   Dec.  Dig.  <g=>76.] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Trespass  by  Alex.  Walna  against  the  Penn- 
sylvania Company  for  personal  injuries. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Afflnned. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

William  A.  McConnel,  of  Beaver,  for  ap- 
pellant Forest  O.  Moorbead  and  John  G. 
Marshall,  both  of  Beaver,  for  appellee. 

MOSCEZISKETR,  3.  The  plaintiff  sued  to 
recover  for  personal  Injuries.  He  secured  a 
verdict,  upon  which  judgment  was  entered, 
and  the  defendant  has  appealed. 

This  action  was  instituted  under  the  fed- 
eral Employers'  LlabiUty  Act  of  April  22, 
1908,  c.  149,  35  D.  S.  Stat  66  (TJ.  S.  Comp.  St. 
1913,  §§  8657-8665).  On  October  29,  1910,  the 
plaintiff,  then  about  39  years  of  age,  was  em- 
ployed as  a  laborer  in  a  certain  railway  yard 
of  the  defendant  company,  repairing  a  track 
which  was  constantly  used  as  an  instrumen- 
tality of  Interstate  commerce.  The  gang 
boss  under  whom  he  was  working  directed 
him  to  cross  several  adjacent  tracks  for  some 
tools,  urging  him  to  hurry.  The  plaintiff 
placed  the  tools  on  his  right  shoulder  and 
started  rapidly  back  toward  the  place  where 
the  repair  work  was  going  on.  When  he 
stepped  on  the  first  track,  a  slowly  moving 
locomotive  struck  and  severely  injured  him. 
No  warning  was  given  by  bell  or  otherwise 


of  the  approach  of  this  locomotive. '  The  only 
excuse  offered  by  the  plaintiff  for  not  observ- 
ing the  danger  which  confronted  him  was 
that  the  tools  he  was  carrying  obstructed  his 
view.  A  verdict  was  rendered  in  the  sum  of 
$4,200,  which  was  subsequently  reduced  by 
the  trial  court  to  $3,000.  Tbe  plaintiff  filed 
a  remittitur  for  all  above  the  latter  sum,  and 
Judgment  was  entered  accordingly.  The  de- 
fendant contends  that  the  plaintiff's  contrib- 
utory negligence  was  the  proximate  cause  of 
the  accident,  and  hence  that  it  is  entitled  to 
judgment  non  obstante  veredicto.  It  also 
complains  of  some  instructions  to  the  Jury 
and  certain  rulings  on  the  evidence. 

[1]  In  Van  Zandt  v.  Philadelphia,  Bait  & 
Wash.  R.  R.  Co.,  248  Pa.  276,  98  Att  lOlOt 
we  recently  discussed  the  "relative  rights 
and  duties  of  a  railroad  company  and  those 
engaged  directly  or  indirectly  by  it  to  perform, 
a  service  on  or  along  its  tracks."  The  pres- 
ent case,  however,  is  not  controlled  by  the 
law  of  Pennsylvania,  but  by  federal  statute. 
See  Pederson  v.  Delaware,  Laclia. wanna  ft 
Western  R.  R.  Co.,  229  U.  S.  146,  83  Sup.  Ot 
648,  57  L.  Ed.  1125,  Ann.  Cas.  19140, 153,  and 
Olnnt  T.  Penn.  R.  R.  Co.,  249  Pa.  522,  95  AtL 
109. 

[2]  The  trial  judge  charged  the  jury  in 
part  as  follows: 

"We  say  to  you  in  the  outset  that  the  burden 
is  upon  the  plaintiff  to  show  that  the  defendant 
company  was  negligent,  and  tliat  that  negli- 
gence caused  the  injury,  before  he  is  entitled  to 
recover  at  all,  and  the  burden  is  upon  the  plain- 
tiff to  show  such  negligence  by  the  fair  prepon- 
derance of  the  evidence.  Unless  the  plaintiff  has 
shown  you  by  the  evidence  that  the  defendant 
company  was  guilty  of  negligence,  there  can  be 
no  recovery  in  this  case.  •  ♦  •  The  first 
Question  for  your  determination  is  this:  Was 
the  defendant  company  negligent  from  the  fact 
that  this  engine  was  moved  through  the  yards 
without  any  bell  being  rung  or  whistle  blown 
or  other  warning  of  its  approach?  If  you  find 
that  the  defendant  was  not  negligent,  then  yon 
will  find  for  the  defendant;  but,  if  you  find 
that  the  defendant  was  negligent,  and  that  that 
negligence  caused  this  injury,  or  in  part  caused 
this  injury,  if  that,  together  with  the  plaintifTs 
negUgence,  caused  the  injury,  then  the  plaintiff 
would  be  entitled  to  recover.  •  *  •  We  have 
no  hesitation  in  saying  that  under  the  plain- 
tifTs evidence  in  this  case  he,  too,  was  gnilty  of 
negligence.  It  (the  fact  of  the  plaintiUf's  con- 
tributory negligence)  is  important  in  this  case, 
or  it  may  be  important,  if  you  find  that  the  de- 
fendant was  guilty  of  negligence.  The  statute 
under  which  this  action  is  brought  provides 
that  the  fact  that  the  employ^  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employ^.  That 
means  not  that,  if  the  negligence  of  the  em- 
pIoy£  and  the  negligence  of  the  defendant  are 
equal,  there  shall  be  no  recovery,  but  it  means 
that,  where  the  negligence  which  caused  the  in- 
jury is  partly  attributable  to  thei  plaintiff  and 
partly  to  the  carrier,  the  plaintiff  shall  not  re- 
cover full  damages,  but  only  a  proportional 
amount  bearing  the  same  relation  to  the  full 
amount  as  the  negligence  attributable  to  the 
carrier  bears  to  the  entire  negUgence  attributa- 
ble to  both.  It  seems  to  us  that  a  fair  illustra- 
tion of  this  rule  would  be  that,  if  they  were  both 
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eqnallT  neffHgent,  tbta  th«  jorr  would  find,  not 
full  damages,  but  one-haU  damage*.  •  *  * 
If  the  negligence  of  the  employ^  were  more  than 
half,  or  greater,  then  the  damages  would  have 
to  be  reduced  in  proportion  to  the  amount  of 
such  negUgence  on  Oxe  part  of  tlie  emploji. 
*  *  *  If  you  find  the  defendant  guilty  of 
negligence,  and  also  find  •  •  •  the  plaintiff 
guilty  of  negligence,  then  you  will  ascertain  If 
the  negligence  of  both  *  *  •  caused  the  in- 
jury complained  of,  and,  If  so,  what  proportion 
of  the  damages  sustained  by  this  plaintiff  is  at- 
tributable to  the  negligence  of  the  defendant 
company." 

Since  the  subject  of  comparattve  negli- 
gence Is,  to  a  degree,  novel  in  this  state,  it 
seems  essential  that  we  sbduld  consider  it 
with  some  thoronghness.  In  certain  juris- 
dictions: 

"A  plaintifC  may  recover  if  his  negligence  is 
slight,  and  that  of  defendant  is  gross  &  compari- 
son therewith;  but,  if  plaintiff  be  guilty  of 
Diligence  contributing  to  the  injury,  be  can- 
not recover,  unless  defendant's  negligence  is 
gross  in  comparison  with  his  own." 

In  other  jurisdictions: 

"There  is  a  statutory  modification  (tf  this  rule 
which  authorizes  the  negligence  of  the  parties 
to  be  compared,  not  for  the  purpose  of  whoUy 
relieving  either  party  or  both  of  negligence,  but 
with  the  effect  of  reducing  the  amount  of  plain- 
tiff's damages  according  to  the  extent  to  which 
his  own  negligence  has  contributed  to  the  in- 
jury." 

See  8S  Oyc;  12S1,  1232;  29  Cyc.  669. 

The  latter  is  the  rale  established  by  sec- 
tion 8,  Act  April  22,  1908  (chapter  149,  36  U. 
8.  Stat  66  [U.  S.  Comp.  St  1913,  $  8069]), 
whidk  provides: 

"That  in  all  actions  hereafter  brought  against 
any  inch  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  an  em- 
pIoy6,  or  where  such  injuries  have  resnlted  in 
his  death,  the  fact  that  the  employ^  may  have 
been  guilty  of  contributory  negfagence  shall  not 
bar  a  recovery,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amomt 
of  negligence  attributable  to  such  employ^." 

This  provision  has  been  nnder  considera- 
tion by  the  United  States  Supreme  Court  In 
several  recent  cases.  In  Norfolk  &  Western 
Ry.  Co.  v.  Earnest,  229  U.  S.  114, 122,  33  Sup. 
Ct  664,  667  (67  U  Ed.  1096»  Ann.  Oas.  1914C, 
172),  it  is  said: 

"The  statutory  direction  that  the  diminution 
[in  damages]  shall  be  'in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploye means  •  •  •  that,  where  the  causal 
negligence  is  partly  attributable  to  him  [the 
plaintifTI  and  partly  to  the  carrier,  he  shall  not 
recover  fiill  damages,  but  only  a  proportional 
amount  bearing  the  same  relation  to  the  full 
•mount  as  the  negligence  attributable  to  the 
carrier  bears  to  this  entire  negligence  attribu- 
table to  both;  the  puriMxe  being  to  abrogate 
the  common-law  rule  completely  exonerating 
the  carrier  from  liability  in  such  a  case  and  to 
substitnte  a  new  rule  confining  the  exoneration 
to  a  proportional  part  of  the  damages  corre- 
sponding to  the  amount  of  negligence  attributa- 
ble to  the  employ^.  Second  Employers'  liabili- 
ty Chses,  ffi3  TJ.  S.  1,  60  ^2  Sup.  Ot  1B9,  6« 
L.  Ed.  327,  3  L.  R.  A.  (K.  S.)  44]?' 

In  Grand  Trunk  Western  Ry.  Co.  v.  Und- 
■ay,  283  C.  &  42,  47,  34  Snp.  Ct  581,  6^2  (88 
L.  Bd.  888,  Ann,  Oas.  19140,  168),  the  coart 
below  charged: 


"If,  under  the  Employere^  UabiHty  Act,  plain- 
tiff's negligence,  contributing  with  defendant's 
negligence  to  the  production  of  the  injury,  does 
not  defeat  the  cause  of  action,  but  only  lessens 
the  damages,  and  if  the  cause  of  action  is  es- 
tabliahed  by  showing  that  the  injury  resulted 
'in  whole  or  in  part'  from  defendant's  negli- 
gence, the  statute  would  be  nullified  by  calling 
plaintiff's  act  the  proximate  cause,  and  then  de- 
feating him,  when  he  could  not  be  defeated  by 
calling  his  act  contributory  negligence;  for 
his  act  was  the  same  act,  by  whatever  name  It 
be  called.  It  is  only  when  plaintiff's  act  is  the 
sole  cause — when  defendant's  act  is  no  part  of  , 
the  causation — that  defendant  is  free  from  lia- 
bility under  the  act" 

On  appeal  these  Instructions  were  ai>- 
proved;  the  Supreme  Court  saying  (233  U.  S. 
49,  34  Sup.  Ct  681,  58  L.  Ed.  838,  Ann.  Cas. 
19140,  168): 

"By  the  third  section  of  the  Emploj;ers'  Ida- 
bllity  Act  a  recovery  is  not  prevented  in  a  case 
of  contributory  negligence,  since  the  statute  sub- 
stitutes for  it  a  system  of  comparative  negli- 
gence whereby  the  damages  are  to  be  diminished 
in  the  proportion  which  his  [plaintiff's]  negli- 
gence bears  to  the  combined  negligence  of  hun- 
self  and  the  carrier;  in  other  words,  the  carrier 
is  to  be  exonerated  frtnn  a  proportional  part  of 
the  damages  corresponding  to  the  amount  of 
negligence  attributable  to  the  employ^."  . 

Again,  in  Seaboard  Air  Line  v.  Tilghman, 
237  n.  S.  499,  601,  36  Sup.  Ct  663,  654  (59  X^ 
Ed.  1069),  referring  to  this  statutory  provi- 
sion regarding  comparative  negligence,  the 
Supreme  Court  said: 

"It  means,  and  can  only  mean,  as  this  court 
has  held,  that,  where  the  causal  negligence  is 
attributable  partly  to  the  carrier  and  partly  to 
the  injured  employ^,  he  shall  not  recover  full 
damages^  but  only  a  diminished  sum  bearing  the 
same  relation  to  the  full  damages  that  the  negli- 
gence attributable  to  the  carrier  bears  to  the 
negligence  attributable  to  both ;  the  purpose  be- 
ing to  exclude  from  the  recovery  a  proportional 
part  of  the  damages  corresponding-  to  the  em- 
ploye's contribution  to  the  total  negligence. 
*  *  *  At  the  trial  the  court  instructed  the 
jnry  that.  If  they  found  the  plaintiff  was  injur- 
ed through  the  concurring  n^ligence  of  the  rail- 
way company  and  himself,  they  should  detep- 
mine  the  full  amount  of  damages  sustained  by 
him,  'and  then  deduct  from  that  whatever 
amount  you  think  would  be  proper  for  the  con- 
tributory negligence.'  This  was  reiterated  in 
different  ways  and  somewhat  elaborated,  but  the 
fair  meaning  of  all  that  was  said  was  that  a 
reasonable  allowance  or  deduction  should  be 
made  for  the  plaintiff's  negligence,  and  that  it 
rested  with  the  jury  to  determine  what  was  rea- 
sonable. No  reference  was  made  to  the  rule 
of  proportion  specified  in  the  statute  or  to  the 
occasion  for  contrasting  the  negligence  of  the 
employ^  with  the  total  causal  negligence  as  a 
means  of  ascertaining  what  proportion  of  the 
full  damages  should  be  excluded  from  the  re- 
covery. On  the  contrary,  the  matter  of  dimin- 
isbing  the  damages  was  committed  to  the  jury 
without  naming  any  standard  to  which  their 
action  should  conform  other  than  their  own  con- 
ception of  what  was  reasonable.  In  this  there 
was  a  faflure  to  give  proper  effect  to  the  part 
of  the  statute  befone  quoted,  It  prescribes  a 
rule  for  determining  the  amount  of  the  deduc- 
tion required  to  be  made,  and  the  jury  should 
have  been  advised  of  that  rule  and  its  controlling 
force." 

At  the  present  time  the  foregoing  seem  to 
be  the  letufting  reported  cases  nx><>n  the  sub- 
ject In  hand.  It  may  be  seen  therefrom  that 
the  ti1<il  Judge  was  obliged  to  submit  to  the 
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Jury  ther  issues  Involved  at  bar,  and  that  bis 
Instructions  In  so  doing  were  substantially 
correct. 

[3,  4]  In  cases  of  this  cfaaracter,  where  the 
evidence  Jnstlfies  a  finding  that  both  defend- 
ant and  plaintiff  were  guUty  of  negligence 
contributing  to  the  accident,  the  Jury  should 
be  carefully  instructed  concerning  the  rule  of 
comparative  negligence  established  by  the 
federal  statute.  It  is  the  duty  of  the  Jury 
first  to  determine  whether  or  not  the  defend- 
ant was  guilty  of  causal  negligence;  for,  if 
that  issue  is  determined  against  the  plaintiff, 
there  can  be  no  recovery.  If  the  Issue  of  the 
defendant's  negligence  la  determined  In  favor 
of  the  plaintiff,  then  the  Jury  should  consid- 
er whether  or  not  he,  too,  was  gnllty  of  negli- 
gence directly  contributing  to  the  happening 
of  the  accident,  and,  if  they  decide  that  issue 
against  the  plaintiff,  then,  looking  at  the 
'combined  negligence  of  the  plaintiff  and  de- 
fendant as  a  whole,  and  using  their  best  Judg- 
ment based  on  the  evidence  before  them,  the 
next  material  subject  for  the  Jury  to  consider 
Is  In  what  ratio  should  this  combined  negli- 
gence be  distributed  between  the  parties  to 
the  accident ;  In  other  words,  how  much,  or 
what  proportion,  of  the  whole  blame,  or 
fault,  should  be  attributed  to  each.  After 
this  problem  Is  solved,  the  Jury  must  deter- 
mine the  amount  of  the  damages  suffered 
through  the  combined  negligence,  and  deduct 
therefrom  a  proportion  corresponding  with 
the  share  of  negligence  charged  by  them 
against  the  plaintiff,  the  balance,  or  a  propor- 
tion corresponding  with  the  share  of  negli- 
gence charged  against  the  defendant,  to  be 
awarded  as  damages  to  the  plaintiff.  We 
do  not  mean  to  say  that  the  method  Just  out- 
lined is  the  only  way  In  which  a  Juky  may 
proceed  to  reach  its  ctwdnslons  in  the  trial 
of  causes  involving  comparative  negligence, 
but  rather  simply  to  indicate  an  orderly  man- 
ner for  considering  and  determining  such 
cases. 

[B,  I]  While  charging  the  Jury  in  cases  of 
this  kind,  it  is  well  for  the  trial  Judge  not  to 
state  any  definite  amounts  or  proportions,  by 
way  of  illustration  or  otherwise,  so  as  to 
avoid  the  jposslbility  of  the  triers  conceiving 
that  the  amounts  or  proportions  named  re- 
flect the  Judge's  attitude  toward  the  case.  In 
the  present  Instance,  however,  the  mention 
of  certain  proportions  by  way  of  Illustration 
was  not  complained  of  in  the  court  below, 
nor  assigned  for  error  here;  and  there  is  no 
reasonable  probability  that  It  did  the  de- 
fendant any  material  harm,  for  the  trial 
Judge  was  careful  to  follow  his  illustration 
with  the  statement  that.  If  the  negligence  of 
the  employe  was  greater  than  the  projwr- 
tlon  alluded  to  by  him,  then  the  damages 
should  be  reduced  accordingly. 

'  [7]  Tb«  United  States  statute  nnder  con- 
sideration cojsfers  new  and  enlarged  powers 
upon  Juries  i^  oases  of  the  class  now  before 


ua,  and  this  brings  added  nsponalbaity  to 
Judges  presiding  in  such  trials.  Whenever 
a  court  is  convinced  of  an  abusive  power  on 
the  part  of  the  Jury  in  dividing  the  blame 
where  both  sides  had  been  guilty  of  negli- 
gence contributing  to  the  accident,  it  should 
not  hesitate  to  order  a  remittitur  or  grant 
a  new  trial.  The  former  course  was  pursued 
in  the  present  instance. 

The  trial  Judge  submitted  the  issues  to  the 
jury  in  substantial  accord  with  the  method 
which  we  have  indicated  as  proper,  and  we 
are  not  convinced  of  any  error  that  calls  for 
a  reversal  of  the  Judgment.  The  assignments 
which  complain  of  the  rulings  on  the  evi- 
dence all  go  to  immaterial  matters  that  in  no 
way  could  have  substantially  Injured  the  de- 
fendant, and  therefore  they  caU  for  no  par- 
ticular discussion.  It  remains  but  to  say 
that  the  case  of  Hench  v.  Penn.  R.  R,  Co., 
246  Pa.  1,  91  Atl.  1056,  L.  R.  A.  1915D.  557, 
relied  upon  by  the  defendant,  is  not  in  iwiat 
There  the  Injured  employe  was  working  on 
cars,  which,  so  far  as  the  evidence  showed, 
were  not,  and  never  had  been,  used  as  instru- 
mentalities of  intestate  commerce. 

The  assignments  are  all  overruled,  and  the 
Judgment  Is  affirmed' 


In  re  HERB'S  ESTATE. 

Appeal  of  WILSON. 

(Supreme  Court  of  Pennsylvania.    Oct.  28, 
1015.) 

1.  WnU    ^S>S24  — CoinXST  — TBBTAnifTABT 

Oapaoitt— Qdistion  iob  Jxtbt— EviDEJiat. 
In  a  will  contest,  testimony  that  testatrix 
was  queer  and  eccentrio,  and  subject  to  "■peUs," 
was  InsuflScient  to  present  a  question  for  the 
jury  as  to  whether  she  possessed  testamentary 
capacity,  especially  where  such  testimony  wu 
baaed  principally  on  trivial  circumstanees.  each 
as  that  testatrix  was  miserly,  failed  to  provide 
herself  with  sufBcient  food,  and  the  like. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  a  225,  767-770;    Dec.  Dig.  «S=»324.1 

2.  Wills   e=>38— Testamentabt   Capacitt— 
"Insane  Delusion." 

A  delusion^  such  as  will  invalidate  a  will 
executed  as  a  direct  result  of  it.  Is  an  insane  be- 
lief, or  a  mere  figment  of  imagination,  a  be- 
lief in  the  existence  of  that  which  does  not  ex- 
ist, and  which  no  rational  person  would  believe 
did  exist.  A  belief  based  on  some  sabstantial 
ground,  reasonably  calculated  to  produce  it, 
cannot  be  an  insane  delusion. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  30;    Dec.  Dig.  <&s>38. 

For  other  d«Bnitions,  see  Words  and  Phrases, 
Firet  and  Second  Series,  DelusionJ 

3.  Wills  €=»82— Power  or  Testatrix— Dm- 

TBIBUnON  OF  PBOPEKTT. 

A  testatrix  of  sound  and  disposing  mind 
may  distribute  her  property  as  she  sees  fit, 
without  regard  to  the  personal  motives  or  preju- 
dices influencing  her. 

[Ed.  Note.— For  other  cases,  see  WlHs.  Cent 

ig.  t  74;    Dec.  Dig.  '9=*»^i 

4.  Wills   ^=»163— Dnhot    Imfujencb— Bub- 
den  OF  Proof. 

Where,  in  a  trill  contest,  there  was  no  evi- 
dence that  the  residnary  legatee  or  its  officert 
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or  acenta  oeemiletl  «  oen6dentiaI  rdfttion  to  ft*- 
Utrix,  the  bnrden  was  od  contestant  to  prove 
her  contention  that  the  execution  of  the  wUl 
was  procured  by  undue  Influence  of  such  legatee. 

[Ed.  Not«L— S'or  other  eases,  see  Wills,  Cent 
Ug.  f  208;  Dm.  Dig.  «3b>168.] 
6.  Wnxs  «s3l60— DKDtn  Iim.xTERcr-FKoov. 
ESvidence  that  testfttrix,  after  execntion  of 
her  will  and  before  her  death,  partly  carried 
out  its  provisions  by  giving  a  large  part  of  what 
would  nave  belonged  to  her  residuary  estate 
to  the  bene&dary  named  in  the  will,  a  charitable 
organisation,  in  consideration  of  payment  to 
her  of  interest  for  life,  was  insufficient  to  show 
that  the  will  was  procured  by  undue  influence 
of  the  beneficiary,  even  though  the  gift  was 
made  at  the  soUdtotioMs  of  persona  interested 
in  the  charity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  421-43T;    Dec  Dig.  c8=>16e.]    ■ 

&  Wir,i.s   «=»156— Vauditt— Undot  Ikflt;- 

ENCE. 

Whether  a  will  is  invalid,  becanae  procured 
by  undue  influence,  depends  pn  whether  the  un- 
dn«  influence  existed  when  the  will .  was  made 
and  whether  it  was  such  as  to  constitute  a 
physical  or  moral  coercion  to  such  a  degree  as 
to  prejudice  the  mind  of  testatrix  and  destroy 
her  full  agency  in  making  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  3TS-381:    Dec.  Dig.  <e=>155.] 

Appeal  from  Orphans'  Court,  Lancatter 
County. 

Petition  by  S.  Jane  Wilson  against  the 
Chnrdi  of  Erection  Society  of  tbe  United 
Brethren  in  Christ  and  others  for  issae 
derlsnvit  re)  aon,  in  the  matter  of  the  es- 
tate of  Mary  A.  Herr,  deceased.  From  a 
decree  dlamtolng  the  petition,  said  petitioner 
appeals.    Affirmed. 

Argued  before  MESTRBZAT,  POTTER, 
8TEWABT,  MOSOHIZISKBB,  and  FRA- 
ZER,  JJ. 

B.  P.  DaTls  and  C.  E.  Montgomery,  both 
of  lAncaster,  for  appellant  John  E.  Malone, 
of  Lancaster,  and  B.  Franlc  Kready,  for  ap- 
pellees. 

FRAZER,  J.  The  sole  Questloa  for  deter- 
mination in  this  case  is  whether  the  lower 
court  erred  in  refusing  an  Issue  devlsarlt  vel 
non  and  dismissing  the  appeal  from  the  de- 
cree of  the  register  of  wills  in  the  estate 
of  Mary  A.  Herr,  deceased.  Mrs.  Herr  died 
in  1913,  at  the  age  of  83  years,  leaving  a 
will  made  nine  years  prior  to  her  death,  in 
which,  after  giving  specific  legacies  to  cer- 
tain missionary  and  church  extension  socie- 
ties connected  with  a  religious  orgahlzatlon 
or  church  known  as  the  TTnlted  Brethren  In 
Christ,  gave  her  residuary  estate,  amount- 
ing at  that  time  to  about  $130,000,  to  the 
Union  Biblic^il  Seminary  of  the  United  Breth- 
ren in  Christ,  Dayton,  Ohio.  The  contes- 
tant is  a  half-sister  and  the  nearest  Uving 
relative  of  the  deceased,  and  the  petition 
for  an  issue  is  hased  on  the  ground  of  men- 
tal Incapacity  of  testatrix  to  make  a  vrill, 
and  also  alleges  nndue  influence  exercised 
by  i)er8ons  interested  in  the  church  which 
was  given  practically  the  entire  estate. 


The  testimony  relating  to  tbe  execution 
of  the  will  is  uncontradicted  It  appears 
testatrix  went  unattended  to  the  office  of 
her  counsel,  in  the  city  of  Lancaster,  who 
pr^^red  the  will  at  her  request  and  read  it 
over  to  her,  and  she  then  signed  it  in  liis 
preseoce  and  In  the  presence  of  two  other 
witnesses,  one  of  them  at  one  time  having 
been  her  personal  counsel.  All  three  of  these 
gentlemen  signed  as  witnesses  to  the  will. 
While  waiting  for  the  will  to  be  written,  tes- 
tatrix expressed  a  desire  to  have  her  former 
connsel  as  a  witness  to  the  will,  "so  that  she 
would  be  sure  It  would  be  all  right."  Both 
witnesses  to  the  will,  her  counsel  having  since 
died,  testified  to  having  conversed  with  tes- 
tatriz  while  the  will  was  being  prepared, 
and  that  she  was  of  undoubted  mental  capac- 
ity to  make  a  wlU.-  It  also  appeared  that 
she  bad  at  times  made  known  her  intention 
to  leave  at  least  a  portion  of  ber  estate  to 
the  United  Brethren  cainrch  aa  a  memorial 
to  her  deceased  son.  Similar  statements 
were  also  made  to  the  executor  of  her  will, 
to  whom  she  confided  her  Intention  to  have 
her  son  enter  the  theological  seminary  men- 
tioned in  the  will,  and  she  spoke  of  her  reso- 
lotion  since  his  death  to  create  a  memorial 
to  her  son  by  giving  her  money  to  help  edu< 
eate  young  men  for  the  ministry.  Ab  forOier 
evidence  of  her  Intention  in  this  respect  she 
gave  to  that  institution  daring  hw  lifetime, 
and  subsequent  to  the  execution  at  the  wlU, 
various  sums,  of  money,  amoimtlag  in  all  to 
979,000,  with  prorisioQ  t!hat  interest  thereon 
be  paid  to  her  during  her  life.  Other  wit' 
nesses,  who  had  known  and  transacted  busi- 
ness with  testatrix  for  years,  testified  tliat, 
although  in  delicate  health,  she  was  edu- 
cated and  Intelligent  and  of  a  very  decided 
disposition,  and  attended  to  her  own  business 
afTaira,  In  the  conduct  of  which  she  was 
shrewd  and  prudent 

[1]  The  evidence  produced  by  oontestant 
in  support  of  the  allegation  of  mental  inea> 
padty  consists  mainly  of  testimony  that  tes- 
tatrix was  subject  to  "iq)ell8,"  which  a  phy- 
sician produced  by  contestant  stated  were 
epileptic  fits,  a  disease  which  is  progressive 
in  character  and  tends  to  weaken  the  victim 
both  mentally-  and  physically.  Tliia  witness 
was  not  testatrix's  regnlar  family  ptiysldan, 
but  was  called  in  an  emergency  at  oae  time 
when  she  was  suffering  from  an  attack 
which  he  describes  as  epilepsy.  It  is  Im- 
portant to  note,  also,  that  this  occurrence 
was  In  189S,  nine  years  prior  to  the  execu- 
tion of  the  will,  and  this  was  the  only  time 
Uie  witness  had  seen  testatrix  in  sneh  condi- 
tion. On  tbe  other  hand,  the  physician  who 
treated  her  on  a  number  of  occasions  subse- 
quent to  the  execution  of  her  will  described 
her  attacks  as  hysterical,  and  stated  there 
was  no  evidence  of  epilepsy.  The  physician 
who  attended  her  during  her  last  illness  tes- 
tified the  cause  of  her  death  was  arterial 
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scleroais,  and  thai  he  bad  attended  her 
on  various  occasions  for  a  period  of  four 
years  prior  thereto,  and  had  at  no  time  seen 
evidence  of  epilepsy.  It  Is  not  even  con- 
tended by  contestant  that  these  supposed 
attacks  of  epilepsy  were  constant,  or  pre- 
vented testatrix  from  transacting  business 
at  other  times,  and  the  physician  who  testi- 
fied for  contestant  stated  that,  even  in  cases 
of  epilepsy,  the  snfferers  may  be  able  to 
transact  business  up  to  the  time  of  their 
death.  C!onsiderlng  the  medical  testimony 
of  contestant  in  Its  strongest  light,  we  have 
but  one  attack  of  epilepsy,  at  a  time  nine 
years  prior  to  the  date  of  the  will.  OppoaeA 
to  this  is  the  testimony  of  two  physicians, 
who  attended  deceased  at  the  time  of  her 
death,  and  shortly  prior  thereto,  to  the 
efTect  that  no  epilepsy  existed,  and  also  the 
testimony  of  the  witnesses  to  the  will,  to 
the  effect  that  she  was  mentally  sound  and 
competent  when  the  will  was  executed.  On 
this  state  of  the  evidence  the  lower  court 
was  clearly  right  in  refusing  an  issue  on  the 
ground  of  mental  incapacity.  The  evidence 
to  the  effect  that  testatrix  was  queer  and 
eccentric,  and  subject  to  "spells,"  is  inauffl- 
dent  to  raise  a  question  for  the  Jury,  es- 
pedally  in  view  of  the  fact  that  the  (pin- 
ions of  these  witnesses  as  to  the  unsound 
mental  condition  of  testatrix  were  in  most 
cases  based  on  very  trivial  circumstances, 
as,  for  Instance,  the  fact  that  she  was  miser- 
ly, did  not  provide  herself  with  sufficient 
food,  did  her  own  housework  to  save  monr 
ey,  etc. 

It  is  also  contended  by  appellant  that  the 
will  was  induced  by  hallucinations  or  delu- 
sions, under  which  testatrix  had  been  labor- 
ing for  years,  to  the  effect  that  her  friends 
and  relatives,  with  particular  reference  to 
the  contestant,  her  nearest  relative,  were  en- 
deavoring to  rob  her  of  her  property,  and 
had  employed  attorneys  for  that  purpose.  An 
examination  of  the  evidence  shows  there 
were  natural  causes  for  this  feeling  toward 
contestant.  Testatrix  had  not  been  on  good 
terms  with  contestant  for  a  long  period  of 
years,  possibly  from  childbood,  but  certainly 
from  a  time  when  there  was  a  dispute  con- 
cerning the  settlement  of  the  estate  of  their 
mother,  at  whidi  time  contestant  presented  a 
claim  against  the  estate  for  services  for  nurs- 
ing her  mother  in  her  last  illness.  Since  that 
time  the  relations  between  contestant  and 
testatrix  were  most  unfriendly,  and  this  state 
of  affairs  continued  up  to  the  time  of  the 
death  of  testatrix. 

[2, 3]  A  deluslMi,  which  will  render  Invalid 


a  will  executed  as  the  dlneot  result  of  It,  is 

an  insane  belief,  or  a  mere  figment  of  Imagi- 
nation, a  belief  in  the  existence  of  something 
which  does  not  exist,  and  which  no  rational 
person  would  believe  did  exl«t  .  Taylor  ▼. 
Trich,  laS  Pa.  S86,  SO  Aa  10S3,  44  Am.  S& 
Rep.  679;  Alexander's  Est,  246  Pa.  68,  91 
Atl.  1042.  The  moment  it  is  discovered,  how- 
ever, that  what  at  first  sight  was  apparently 
a  delusion  is  In  fact  based  upon  some  sub- 
stantial ground,  reasonably  calculated  to  pro- 
duce the  belief  held  by  testatrix,  the  theory 
of  the  Insane  delusion  necessarily  dlsaiHiears. 
One  who  is  of  sound  and  disposing  mind  la 
entitled  to  distribute  his  property  as  he  may 
see  fit,  without  regard  to  the  personal  mo- 
tives or  prejudices  which  Influenced  him. 
Dean  v.  Negley,  41  Pa.  312,  80  Am.  Dec  620 ; 
PhllUps'  Est,  244  Pa  36,  00  Aa  457.  Bla 
prejudices,  likes,  or  dislikes  are  his  own,  as 
much  as  the  property  which  be  distributes, 
and  the  fact  that  bis  method  of  distribution 
may  offend  our  sense  of  propriety  and  justice 
is  no  reason  to  set  aside  the  wllL  Cauffman 
V.  Long,  82  Pa.  72;  PhllUps'  Est,  244  Pa. 
3^-47,  90  AtL  457. 

[4-S]  There  Is  practically  no  evidence  to 
support  the  allegation  of  undue  influence. 
The  testamentary  capacity  of  deceased  at  the 
time  of  making  her  will  being  fully  estaUish- 
ed,  and  there  being  no  evidence  that  the 
residuary  legatee  or  its  officers  or  agents  oc- 
cupied a  confidential  relation  to  testatrix,  the 
burdrai  was  clearly  upon  contestant  to  prove 
the  fact  of  undue  Influence.  The  evidence  at 
most  merely  shows  testatrix  had,  subsequent 
to  the  execution  of  her  wlU  and  before  ber 
death,  partly  carried  out  its  provlsioas  by 
giving  a  large  part  of  what  would  have  be- 
longed to  her  residuary  estate  to  the  benefi- 
ciary named  in  the  will.  In  consideration  of 
the  payment  to  ber  of  interest  duilng  her  life, 
thus  insuring  her  support  and  at  the  same 
time  affording  her  the  pleasure  of  seeing  her 
money  used  in  the  way  which 'she  had  pro- 
vided for  its  use  after  her  death.  Certainly 
this  fact  alone  cannot  be  considered  snfllcient 
to  prove  undue  Infiuence,  even  though  the 
gift  was  made  at  the  solicitation  of  persons 
Interested  in  the  charity.  The  question  Is 
whether  undue  influence  existed  at  the  time 
the  will  was  made,  and  whether  the  Infiuence 
was  such  as  to  constitute  physical  or  moral 
coercion  to  such  a  degree  as  to  prejudice  the 
mind  of  testatrix  and  destroy  her  full  agency 
in  making  her  will.  PhllUps'  Estate,  244  Pa. 
35,  90  AtL  457.  We  find  no  such  proof  In  this 
case. 

The  decree  of  the  lower  court  is  affinned. 
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FRAMPTON  ▼.   PIBROB  et  aL 

(Supreme  Court  of  PennsylTania.    Oct.  28, 

1915.) 

Afpeai.  and  Ebbob  «=3781-^Aoadbmio  Qnia- 

TION — QCABHINa  OF  APPBAIr— ESLBCTIOKS. 

'Where  a  suit  to  enjoin  the  count;  commia- 
aioners  from  iprinting  a  candidate's  name  on  the 

Srimary  election  bafiot  has  been  quashed  eight 
ays  before  the  election,  an  appeal  taken  six 
months  thereafter  will  be  dismissed  as  involving 
merdy  academic  questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  3122;  Dec.  Dig. 
•=»781.] 

Appeal  from  Coart  of  Common  Pleas,  Clar- 
ion County. 

BUI  by  B,  H.  Frampton  against  J.  K.  Pierce 
and  others,  County  Commissioners  of  the 
County  of  Clarion,  and  another.  From  de- 
cree dissolving  preliminary  injanctlon,  plaln- 
tUC  appeals.    Appeal  quashed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKEB,  and  FBAZER,  JJ. 

J.  V.  Frampton,  of  Clarion,  for  appellant. 
A  A.  Geary,  Don  C.  Corbett,  H.  E.  Hugh,  and 
W.  W.  Hindman,  all  of  Clarion,  for  appellees. 

PER  CURIAM.  The  question  raised  on 
this  appeal  Is  now  purely  academic.  The  bill 
of  the  complainant  sought  to  enjoin  the  coun- 
ty commissioners  of  Clarion  county  from 
printing  the  name  of  B.  W.  Thompson  upon 
the  official  ballot  to  be  voted  for  at  the  pri- 
mary election  May  19,  1914,  as  a  candidate 
for  the  office  of  chairman  of  the  Democratic 
County  Committee  of  said  county.  The  bill 
was  dismissed  May  11,  1914.  The  primary 
election  was  held  eight  days  later,  and  tMs 
appeal  was  taken  November  11,  1914,  just  six 
months  after  the  dismissal  of  the  bill.  Even 
If  the  court  erred  in  its  decree — which  we  do 
not  intimate — a  reversal  of  it  would  not  now, 
In  any  manner,  profit  the  appellant 

Appeal  gnashed. 


FTJNK  v.  VAN  SWEABINGEN,  President 
Judge  of  Court  of  Conmion  Pleas. 

(Supreme  Court  of  Pennsylvania.    Oct.  18, 
1916.) 

1,  MvKDAUus  ®=5l64  —  Qbousds  —  Rbfusal 
TO  Vux  Opinions  and  Obdbbs — Answeb. 
A  petition  for  mandamus  requiring  the 
president  judge  of  a  court  of  common  pleas  to 
file  opinions  and  orders  alleged  that  petitioner, 
an  unsecured  creditor  of  a  debtor  whose  prop- 
erty had  been  placed  in  receivers'  hands  by  such 
court,  had  applied  for  leave  to  sue  the  debtor, 
that  on  June  12,  1916,  the  respondent,  sole 
judge  of  tiie  court,  announced  that  he  had  pre- 
pared an  opinion  and  orders  by  unanimous  con- 
sent of  counsel  interested,  and  fixed  September 
14th  as  tile  date  for  filing  the  orders,  and  that 
on  September  11th  he  announced  that  fiUng  of 
the  opinion  and  orders  would  be  delayed  until 
March  14,  1916.  Respondent's  answer  stated 
that  the  debtor's  estate  was  greatly  involved 
and  necessitated  receiverships  of  12  other  es- 
tates amounting  to  ^lOOJOQOjOOO,  that  the  inter- 
est of  petitioner  and  other  creditors  would  be 


best  protected  bj;  delaying  the  fiHng  of  the  o^ 
ders,  and  that  with  the  exception  of  petitioner, 
all  parties  interested  had  consented  to  such  de- 
lay. Held  that,  the  answer  being  insufficient, 
the  petitioner  was  entitled  to  the  writ  prayed 
for. 

[Ed.  Note.— Fo"  other  cases,  see  Mandamus, 
Gent.  Dig.  {$  344-360;  Dec.  Dig.  «=>164.] 

2.  Mamdauub  <3=>169  —  Petition  of  TntBO 

PEBSONS  —  IMUATEBIAI,    AlXEOATIONS— DIS- 
MISSAL.. 

A  petition  in  such  case  to  the  Supreme 
Court,  filed  by  attorneys,  some  of  whom  were 
interested  personally  as  creditors  of  the  estate, 
alleging  that,  if  the  respondent  judge  was  or- 
dered to  file  the  opinions  and  orders,  thousands 
of  suits  would  result,  and  the  estate  would  be 
forced  into  bankruptcy,  and  thousands  of  work- 
men be  thrown  out  of  employment,  having  no 
proper  place  in  the  pleadings,  was  properly  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  376;  Dec.  Dig.  «=s>169.] 

Original  petition  by  William  Fnnk  for 
writ  of  mandamus  requiring  John  Q.  Van 
Swearingen,  President  Judge  of  the  Court  of 
Common  Pleas  of  Fayette  Connty,  Pa.,  to 
announce  his  decision  already  made  in  a 
case  pending  in  the  common  pleas  court  of 
Fayette  county,  and  to  file  the  opinion  and 
order  prepared  by  liim  in  said  case.  Writ 
issued. 

The  petition  of  William  Funk,  presente4 
fo  the  Supreme  Court  by  G.  A.  Tuit  and  H. 
S.  Dnmbauld,  filed  October  4,  1015,  was  as 
follows: 

The  petition  of  William  Fnnk  respectfully 
represents : 

First,  That  he  is  a  resident  of  New  Salem, 
Fayette  county.  Pa. 

Second.  That  Hon.  John  Q.  Van  Swearingen 
is  one  of  the  regularly  elected  and  duly  qualified 
judges  of  the  court  of  common  pleas  of  Fay- 
ette county.  Pa.,  comprising  the  fourteenth  ju- 
dicial district  of  Pennsylvania,  and  has  been 
commissioned  as  president  judge  of  said  court. 

Third.  That,  on  January  19,  1915,  a  bill  in 
equity  was  filed  in  the  court  of  common  pleas  of 
Fayette  county.  Pa.,  sitting  in  equity,  at  No. 
744,  wherein  David  ti.  Durr  and  Fuller  Hogsett 
are  plaintiffs,  and  Josiah  V.  Thompson  is  de- 
fiant, praying,  inter  alia,  that  receivers  be  ap- 
pointed to  take  charge  of  the  estate  of  the  said 
Josiah  V.  Thompson,  and  to  restrain  all  and 
every  of  the  creditors  of  the  said  Josiah  V. 
Thompson  from  in  any  manner  proceeding 
against  the  said  Josiah  V.  Thompson,  or  in  any 
manner  interfering  with  the  assets  of  the  said 
Josiah  V.  Thompson. 

Fourth.  That  on  the  same  date  and  simultane- 
ously with  the  filing  of  said  bill  the  said  Josiah 
V.  Thompson  filed  an  answer  thereto,  admitting 
substantially  the  averments  in  said  blU  con- 
tained, and  joining  in  the  prayer  thereof. 

Fifth.  That,  upon  consideration  of  said  blQ 
and  answer,  the  court  made  an  order  or  decree 

5 ranting  the  prayers  of  said  bill,  and  appointing 
ohn  Brennen,  William  G.  I>aidley,  and  Andrew 
A.  Thompson  receivers  of  the  estate  of  said 
Josiah  V.  Thompson,  and  in  said  decree  directed, 
inter  alia,  as  follows:  "Sixth.  It  is  further  or- 
dered and  decreed  that  the  said  defendant,  his 
agents,  employes,  and  servants,  and  also  all 
creditors  of  the  said  defendant  and  other  per- 
sons holding  or  having  in  their  possession  or  b^ 
ing  entitled  to  the  possession  of  any  propert? 
or  assets  of  the  said  defendant,  whether  own- 
ing the  same  as  collateral  security  as  mortgagee, 
pledgee,  or  otherwise,  be  and  the  same  are  here- 
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-b7  enjolnecl  and  restrained  from  selling,  trans- 
ferrinir,  or  in  any  manner  disposing  of  the  said 
property  belonging  to  the  said  defendant,  or  in 
which  defendant  may  have  an  interest,  except 
as  tliis  conrt  may  order,  and  all  other  creditors 
of  said  defendant,  or  persons  having  claims 
against  the  said  defendant,  are  hereby  enjoined 
and  restrained  from  bringing,  and  also  from 
further  prosecuting,  suits  or  actions  at  law  or 
in  equity  against  the  said  defendant,  and  from 
entpring  judgments,  from  issuing  executions  or 
attachments  against  the  said  defendant,  or  any 
of  the  property  in  the  hands  of  said  receivers 
without  leave  of  this  court  first  obtained,  and,  in 
general,  from  In  any  way  interfering  with  or  ob- 
structing the  possession  and  control  by  the  re- 
ceivers of  any  of  the  property  of  said  defend- 
ant, or  in  which  he  has  an  interest,  and  from 
doing  any  other  act  or  thing  to  obstruct  the  said 
receivers  from  the  performance  of  their  duties 
under  said  order  of  the  court." 

Sixth.  That  your  petitioner  is  an  unsecured 
creditor  and  holder  of  a  certain  promissory  note 
executed  by  the  said  Joniah  V.  Thompson,  bear- 
ing date  the  22d  day  of  November.  1910,  in  the 
sum  of  $3,000,  and  due  one  year  from  said  date, 
^idth  interest  thereon  from  the  22d  day  of  No- 
vember, 1913. 

Seventh.  That  by  the  order  or  decree  as  afore- 
said your  petitioner  was  restrained  from  insti- 
tuting suit  for  the  collection  of  said  note  against 
the  said  Josiah  V.  Thompson,  notwithstanding 
the  fact  that  the  said  note  was  due  and  payable, 
except  by  leave  of  said  court  first  had  and  ob- 
tained. 

Eighth.  That  your  petitioner,  on  the 


day  of  April,  1915,  presented  to  the  said  court 
of  common  pleas  of  Fayette  county,  sitting  in 
equity,  at  No.  744  in  equity,  as  aforesaid,  his 
petition,  setting  forth  what  to  him  seem  good 
and  sufficient  reasons,  praying  for  leave  of  the 
said  court  to  institute  suit  against  the  said 
Josiah  V.  Thompson  for  the  collection  of  the 
said  note. 

Ninth.  That  the  matter  was  so  proceeded  in 
that  on  April  13,  1015,  argument  was  had  be- 
fore Hon.  John  Q.  Van  Swearingen,  president 
][udge  of  tlie  said  court,  he  being  then  the  sole 

i'ndge  of  the  said  court  of  common  pleas  of 
I'ayette  county,  Pa.,  comprising  the  Fourteenth 
judicial  district  of  Pennsylvania,  there  being  a 
vacancy  in  the  office  of  additional  law  judge  for 
BDid  district  at  that  time,  whereupon  the  said 
lion.  John  Q.  Van  .Swearingen  took  into  his 
possession  all  the  papers  in  the  said  case,  and 
annoimced  from  the  bench  that  a  prompt  de- 
cision would  be  made  therein. 

Tenth.  That  numerous  creditors  of  the  said 
Josiah  v.  Thompson  presented  like  petitions  for 
leave  of  the  said  court  to  institute  proceedings 
against  the  said  Josiah  V.  Thompson,  all  of 
which  cases  were  heard  and  argued  before  the 
said  Hon.  J<^n  Q.  Van  Swearingen,  on  said 
date. 

Eleventh.  That  on  Saturday,  May  22,  1916, 
all  the  counsel  of  record  and  in  interest  in  said 
different  petitions  and  proceedings  met  at  the 
ofiice  of  said  Hon.  John  Q.  Van  Swearingen, 
where  and  when  the  said  Hon.  Joim  Q.  Van 
Swearingen  stated  to  the  attorneys  of  record 
and  in  interest,  as  aforesaid,  that  he  had  ex- 
amined the  papers  in  all  of  said  cases,  had  con- 
sidered the  briefs  submitted  by  all  the  counsel 
in  interest,  that  he  had  made  his  decision  in  all 
of  said  cases,  that  be  had  prepared  an  opinion 
and  order  covering  each  of  said  cases,  and  that, 
unless  other  arrangements  were  made,  he  would, 
on  the  following  Tuesday,  announce  bis  deci- 
sion as  aforesaid,  and  would  file  in  the  ollice  of 
the  prothonotary  of  said  court  the  opinion  and 
order  in  each  of  said  cases,  and  stated  at  the 
time  that  all  that  was  necessary  in  said  cases 
was  to  insert  in  each  of  the  said  orders  the  date 
thereof.  That,  after  some  discussion,  it  was 
unanimously  agreed  by  the  attorneys  in  inter- 
eat  that  the  opinion  and  order  in  each  of  the 


said  cases  should  be  hdd  by  the  said  Hon.  ,Tohn 
Q.   Van   Swearingen   until  June  16,  1915|  at 

which  time  the  said  opinion  and  orders  should 
be  filed. 

Twelfth.  That  on  Saturday,  June  12,  1915,  at 
4  o'clock  p.  m„  a  special  eeesion  of  said  conrt 
was  oalled,  and,  notwithstanding  the  protest  of 
counsel  for  petitioner  in  writing  filed  with  the 
said  judge  at  said  date,  the  court  fixed  Septem- 
ber 14,  1915,  a»  the  time  when  the  said  opin- 
ion and  orders  (including  the  order  in  the  caae 
of  your  petitioner)  should  be  filed  as  aforesaid ; 
the  said  Hon.  John  Q.  Van  Swearingen  then  and 
there  publicly  announcing  from  the  bench  that 
his  decision  was  made,  his  opinion  ready,  and 
an  order  in  each  case,  except  as  to  date,  ready 
to  be  filed. 

Thirteenth.  That  on  Saturday,  September  11, 
1915,  at  a  session  of  court  held  at  the  noon 
hour,  notwithstanding  the  protest  of  counsel  for 
petitioner,  after  hearing  arguments  in  favor  of 
a  further  extension  of  the  time  nt  which  such  an 
opinion  and  order  should  be  filed,  and,  after 
having  taken  a  standing  vote  of  all  the  attor- 
nevs  presumably  interested  in  the  matter  as 
aforesaid,  the  said  Hon.  John  O.  Van  Swear^ 
ingen  publicly  announced  from  the  bench  that, 
in  consideration  of  the  fact  that  the  result  of 
said  vote  was  18  to  2  in  favor  of  further  ex- 
tending the  time  as  aforesaid,  be  had  fixed 
March  14,  19ilS,  as  the  time  when  he  would 
announce  the  said  decision  and  file  the  opinion 
and  orders  as  aforesaid. 

Fourteenth.  That  your  petitioner  Is  advised 
and  believes  that  it  is  the  duty  of  the  said 
Hon.  John  Q.  Van  Swearingen  to  without  fur- 
tlier  delay  announce  his  decision  in  the  litigation 
of  your  petitioner,  file  the  order  therein  in  the 
proper  office,  and  that  it  is  contrary  to  justice 
and  ecinity  for  the  said  Hon.  John  Q.  Van 
Swearingen,  presiding  over  a  court  of  equity 
as  aforesaid,  to  permit  the  attorneys  for  other 
litigants  to  determine  adversely  to  your  petition- 
er's interest  the  time  and  manner  of  his  per- 
formance of  an  official  duty. 

Fifteenth.  That  your  ijetitiooer  is  beneficial- 
ly interested  in  said  decision,  opinion,  and  order, 
in  that  it  determines  whether  or  not  he  can 
proceed  in  an  orderly  and  legal  manner  to  en- 
force his  remedies  for  the  collection  of  an  over- 
due obligation  of  the  said  Josiah  V.  Thompson, 
and  that  the  delay  in  announcing  the  said  de- 
cision and  filing  the  said  opinion  and  orders  re- 
sults in  unduly  hindering,  delaying,  and  preju- 
dicing j^-onr  petitioner  in  the  enforcement  of  his 
legal  rights  in  the  premises. 

Sixteenth.  That  your  petitioner,  through  his 
counsel,  has  in  open  court  demanded  of  the  said 
Hon.  John  Q.  Van  Swearingen  the  performance 
of  his  official  duty  in  respect  to  the  said  deci- 
sion, opinion,  and  orders,  which  duty  the  said 
Hon.  John  Q.  Van  Swearingen,  president  judge 
as  aforesaid,  hitherto  has  refused,  and  still  re- 
fuses, to  perform. 

Seventeenth.  That  Hon.  Edmund  H.  Reppert, 
associate  law  judge  of  the  said  conrt  (having 
been  appointed  as  stich  judge  since  the  begin- 
ning of  the  said  proceeding),  was  at  the  time  of 
its  oeginning  of  counsel  for  the  said  Josiah  V. 
Thompson,  and  is  therefore  disqualified  from 
acting  in  the  said  matter. 

Eighteenth.  Your  petitioner,  tlierefore,  being 
without  other  adequate  and  specific  remedy  at 
law,  prays  your  honorable  court  to  direct  that 
a  writ  of  mandamus  may  issue,  alternative  in 
form,  commanding  and  requiring  Hon.  John  Q. 
Van  Swearingen,  president  judge  of  the  court  of 
common  pleas  of  Fayette  county.  Pa.,  compris- 
ing the  Fourteenth  judicial  district  of  Pennsyl- 
vania, to  annonnee  the  decision  already  made  in 
the  case  now  pending  in  said  court,  wherein 
your  petitioner  has  prayed  said  court  for  leave 
to  institute  proceedings  against  Josiah  V. 
Thompson,  and  file  the  opinion  and  order  here- 
tofore prepared  by  him  In  said  case  in  the  prop- 
er offic%  and  otherwise  proceed  in  said  cause  as 
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to  equity  and  justice  shall  appertain,  or  to  show 
canne,  ii  any  there  be,  why  the  same  should  not 
be  iM>  done. 

On  October  5,  1915,  the  Supreme  Court 
granted  a  rule  on  Hon.  John  Q.  Van  Swear- 
Ingen.  president  Judge  of  the  court  of  com- 
mon pleas  of  Fayette  county,  to  show  cause 
why  the  writ  should  not  issue  returnable 
October  15,  1916.  Hon.  John  Q.  Van  Swear- 
Ingen,  president  Judge  of  the  court  of  com- 
mon pleas  of  Fayette  county,  filed  the  follow- 
ing answer: 

To  the  Honorable  the  Chief  Justice  and  the  As- 
sociate Justices  of  the  Saprcme  Court  of 
Pennsylvania: 

In  answer  to  the  rule  granted  in  this  case  I 
respectfully  state  that  it  is  true  that  on  Janu- 
ary 19,  1915,  on  a  biU  in  et^uity  filed  for  that 
purpose,  receivers  were  appointed  by  the  court 
of  common  pleas  of  Fayette  county  for  the  es- 
tate of  Josiah  V.  Thompson,  and  at  the  same 
time  it  is  decreed  by  the  court,  inter  alia,  that: 
"All  creditors  of  the  said  defendant,  or  persons 
having  claims  against  the  said  defendant,  are 
hereby  enjoined  and  restrained  from  bringing, 
and  tuso  nom  further  prosecuting,  suits  or  ac- 
tions at  law  or  in  equity  against  the  said  defend- 
ant, from  entering  judgments,  and  from  issuing 
executions  or  attachments  against  the  said  de- 
fendant, or  any  of  his  property  in  the  hands  of 
said  receivers,  without  leave  of  this  court  first 
obtained."  Following  the  appointment  of  the 
receivers  in  the  Thompson  case  bills  in  equity 
were  filed  for  the  appointment  of  receivers  for 
the  estates  of  other  individuals,  upon  which  bills 
receivers  were  appointed  as  prayed  for,  and 
decrees  were  made  similar  to  that  in  the  Thomp- 
son case,  until  at  the  present  time  there  are  in 
the  hands  of  the  court  12  receivership  cases  in 
addition  to  that  of  Josiah  V.  Thompson,  all  of 
which  12  receiverships  were  brought  about  and 
Tendered  necessary  in  tbe  opinions  of  the  par- 
ties by  the  appointment  of  the  receivers  for  the 
Josiah  y.  Thompson  estate,  and  all  of  them  are 
■0  closely  connected  and  associated  with  the 
Josiah  V.  Thompson  estate  that  whatever  orders 
are  made  in  the  Josiah  V.  Ilompson  estate  must 
be  made  also  in  all  the  other  cases.  These  IS 
estates  comprise  assets  valued  at  $100,000,000, 
with  debts  of  nearly  half  that  amount.  Receiv- 
ers have  been  appointed  also  for  the  estates  of 
a  number  of  other  individuals  and  corporations, 
not,  however,  so  closely  connectrd  with  the 
Josiah  V.  Thompson  estate  as  those  already 
mentioned,  and  not  being  now  before  the  court 
on  the  questions  arising  in  the  13  estates  spec- 
ified. 

In  the  Josiah  V.  Thompson  estate  and  in 
nearly  all  of  the  other  .receivership  estates  close- 
ly associated  therewith,  after  the  receivers  had 
been  appointed,  and  the  restraining  orders  made, 
petitions  of  creditors  were  presented  to  the 
court  for  leave  to  enter  suits  against  the  in- 
dividuals 80  in  the  hands  of  receivers,  in  order 
that  the  claims  of  creditors  might  be  reduced  to 
judgments.  I  granted  rules  on  these  petitions  to 
show  cause  why  permission  to  sue  should  not 
be  given,  and  to  most  of  the  rules  answers  were 
filed.  The  matters  came  on  for  argument  and 
were  beard  by  me  on  April  13,  1915.  It  was 
two  or  three  weeks  later  before  I  received  the 
briefs  of  counsel,  following  which  I  prepared 
opinions  and  orders  in  aH  the  cases  before  the 
eourt  with  the  e^cpectation  of  filing  them  on 
May  25,  1915,  which  purpose  on  the  part  of  the 
court  was  made  known  to  counsel  interested. 

On  May  22,  1915,  counsel  of  record  and  in 
Interest,  including  a  number  who  had  not  filed 
petitions  on  behalf  of  their  clients  to  enter  suit 
In  any  of  the  receivership  cases,  bat  who  rep- 
resented large  claims  of  creditors,  and  some  of 
whom  were  large  creditors  themselves,  met  in 
my  office  at  th^  own  instance,  and  after  dis- 


cussion unanimously  requested  nte  to  withhold 
nay  decisions  on  the  petitiona  to  sue  until  June 
IS,  1915,  which  I  agreed  to  do. 

On  Satnrdar,  June  12,  1915,  the  court  then 
being  in  session,  and  having  been  in  session  all 
of  that  da^  and  all  of  that  week,  engaged  in  the 
trial  of  criminal  cases  for  the  term,  counsel  rep- 
resenting all  of  the  parties  who  had  filed  peti- 
tions for  leave  to  sue,  and  many  others  inter- 
ested in  the  dedsiona  of  the  court  on  those  peti- 
tions, who  had  not  yet  filed  petitions  for  leave  to 
•ue,  came  into  court  of  their  own  volition,  and 
asked  for  a  fnrther  postponement  of  the  deci- 
sions, stating  to  the  court  that  such  fnrther 
postponement  would  be  very  much  to  the  intor- 
e«t  of  the  unsecured  creditors  of  Josiah  V, 
Thompson,  as  well  as  to  the  many  unsecured 
creditors  of  the  other  persons  for  whose  estates 
receivers  had  been  appointed,  and  not  only  to 
the  interest  of  the  creditors  of  these  estates, 
but  of  vital  interest  and  importance  to  the 
whole  community  in  conserving  the  estates  in 
the  hands  of  the  receivers  and  preventing  the 
sacrifice  of  the  aiasets.  At  that  time  counsel  for 
every  creditor  interested,  except  one,  joined  in 
the  request  for  the  further  postponement  of  the 
decisions,  and  because  of  the  almost  unanimous 
request  of  the  parties  interested  I  consented 
and  agreed  that  no  decisions  on  the  petitions 
for  leave  to  enter  suits  would  l>e  rendered  prior 
to  September  14,  1915,  a  date  fixed  by  counsel 
themselves. 

On  Saturday,  September  11,  1916,  during 
the  regular  term  of  court,  the  court  having  been 
in  session  all  of  that  week  and  all  of  that  day 
in  the  trial  of  criminal  cases,  counsel  represent- 
ing creditors,  at  their  ovm  instance  as  before, 
came  into  court,  and  at  the  conclusion  of  a 
criminal  trial  again  requested  the  court  to  fur- 
ther postpone  the  rendering  of  tie  decisions  on 
the  api>lication8  for  leave  to  sue  in  the  receiver- 
ship cases,  There  was  a  full  statement  by 
counsel  of  their  reasons  for  desiring  a  furthw 
postponement  of  action  by  the  court.  AH  of  the 
parties  interested  were  invited  and  urged  by  the 
court  to  give  full  expression  to  their  opinions 
either  for  or  against  the  application  for  further 
postponement  of  the  decisions,  in  order  that  the 
court  might  obtain  the  true  sentiment  of  the 
parties  interested  and  be  fully  advised  as  to 
what  counsel  believed  would  be  for  the  best 
interests  of  all  the  parties  concerned.  It  was 
represented  to  the  court  that  the  postponement 
of  the  decisions  up  to  that  time  had  been 
of  great  benefit  to  the  receivership  estates  and 
to  the  community  at  large,  in  that  valuable 
assets  of  the  receivership  estates  had  not  been 
required  to  be  sacrificed,  thus  greatly  benefiting 
all' unsecured  creditors,  and  in  that  in  the  mean- 
time  numerous  persons  not  in*  the  hands  of  re- 
ceivers, but  whose  estates  had  been  jeopardized 
by  the  financial  embarrassments  of  those  already 
in  the  hands  of  receivers,  had  been  enabled  to 
adjust  their  financial  affairs  so  that  they  would 
be  in  no  future  danger  of  financial  troubles  as 
the  result  of  the  financial  embarrassments  of  the 
said  Josiah  V.  ^ompson  and  others  whose  es- 
tates were  then  in  the  hands'  of  receivers,  that 
no  injury  had  resulted  to  any  of  the  unsecured 
creditors  of  any  of  the  parties  in  the  hands  of 
receivers  by  reason  of  the  postponement  of  the 
decision  of  the  court  up  to  that  time,  and  that 
on  account  of  the  Improved  conditions  of  bn^- 
ness  the  nature  of  the  assets  of  the  receivership 
estates,  and  the  prospects  for  an  early  adjust- 
ment of  the  financial  embarrassments  of  said 
Josiah  V.  Thompson  and  others  whose  estates 
were  in  the  hands  of  receivers,  it  Would  be  to  the 
very  great  interest, and  aavantag^  of  all  the  un- 
secured creditors  bf  said  receivership  estates, 
and  of  vital  interest  to  the  community  at  large, 
that  a  further  postpouement  of  the  decisions  of 
the  court  be  had.  A  number  of  the  attorneys 
who  addressed  the  court  in  favor  of  the  further 
postponement  of  the  cnnrt's  decisions  Stated 
that  tttey   were   not  only   representing  clients. 
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but  wiere  large  crediton  tbemaelveB  of  80in«  of 
the  receivership  estates,  and  that  it  'was  their 
wish  and  desire  that  the  court  should  grant  the 
api>lication  for  farther  postponement  of  the 
decisions.  In  the  discussion  before  the  court  it 
appeared  that  many  millions  of  dollars  of  claims 
were  represented  by  those  favoring  the  further 
postponug  of  the  court's  decisions,  while  those 
opposed  thereto  represented  comparatively  small 
amounts.  Some  of  counsel  present,  in  addition 
to  representing  their  own  clients,  stated  that 
they  were  authorized  to  speak  for  other  members 
of  the  bar  representing  large  claims  and  to 
represent  to  the  court  that  they  also  were  in  fa- 
vor of  the  farther  postponement  of  the  decisions. 
At  the  close  of  the  arguments  of  counsel  an  In- 
formal motion  was  made  by  one  of  the  attor- 
neys present  that  the  filing  of  the  court's  deci- 
sions be  further  postponed  until  March  14,  1U16. 
In  order  to  ascertain  the  sentiment  Of  counsel 
on  that  motion  the  court  asked  all  the  attorneys 
interested  who  were  in  favor  of  the  motion  to 
rise  to  their  feet,  and  in  response  thereto  18 
lawyers  arose.  Upon  the  request  of  the  court 
for  those  to  arise  who  were  opposed  to  the  mo- 
tion only  2  members  of  the  bar  indicated  their 
opposition  thereto,  being  those  representing 
William  Funk,  the  petitioner  for  the  mandamus 
in  this  case.  Several  members  of  the  bar  rep- 
resenting claims  against  the  receivership  estates 
who  were  not  present  in  court  had  sent  word 
that  they  favored  the  postponement  of  the 
court's  decisions  until  a  later  date.  Whereupon 
I  stated  that,  in  view  of  the  almost  unanimous 
request  of  the  creditors,  as  represented  by  coun- 
sel, no  decision  would  be  rendered  prior  to 
March  14,  1016,  which  was  the  date  suggested 
to  the  court  by  counsel  themselves,  unless  con- 
ditions i&ould  so  change  in  the  meantime  as  to 
make  earlier  action  advisable,  and  I  then  sug- 
gested to  counsel  that  the  matter  could  again  be 
called  to  the  attention  of  the  court  if  conditions 
should  so  changa 

I  have  not  at  any  time  given  any  intimation 
to  anybody,  lawyer  or  layman,  as  to  what  my  de- 
cisions of  the  cases  would  be,  and  I  have  re- 
frained from  rendering  the  decisions  wholly  on 
account  of  the  almost  unanimous  requests  of 
counsel  interested  that  the  decisions  be  withheld, 
for  the  reasons  advanced  by  them. 

On  October  15,  1&15,  leave  was  given  by 
the  Supreme  €k>urt  to  certain  members  of 
the  bar  of  Fayette  county,  a  number  of 
whom  were  Interested  personally  as  credi- 
tors of  Josiah  V.  Thompson,  to  file  a  peti- 
tion with  the  above  rule  and  answer.  Such 
petition  alleged  that,  in  the  event  of  the  low- 
er court  being  ordered  to  file  the  opinion 
and  orders  Immediately,  similar  action  would 
bare  to  be  taken  where  other  petitioners 
who  were  creditors  of  the  estate  had  filed 
like  applications,  and  that  such  action  would 
result  tn  thousands  of  suits,  would  force  the 
estate  of  the  debtor  in  question  into  bank- 
ruptcy, and  throw  thousands  of  workmen  out 
of  employment,  and  prayed  that  the  ftocts 
therein  recited  be  given  consideration  in  the 
determination  of  the  rule  to  show  cause 
granted  on  the  respondent. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, "STE-WABT,  MOSCHZISKER,  and 
FRAZER,  JJ. 

C.  A.  Tnlt  and  H.  S.  Dumbauld,  for  pe- 
titioner. 

PEE  CITRIAM,  [1, 1]  And  now,  October 
18,  1015,  the  five  members  of  the  court  who 


duly  considered  this  petitfon,  to  which  an 
Insufficient  answer  has  been  filed,  are  of  one 
mind  that  the  petitioner  Is  entitled  to  the 
writ  of  mandamus  for  which  he  prays,  and 
it  is  so  ordered.  The  i)etltIon  of  the  mem- 
bers of  the  bar  of  Fayette  county,  filed  by 
permission  of  the  court,  has  no  proper  place 
in  the  pleadings. 

liet  the  writ  of  mandamus  go  out  at  re- 
spondent's costs. 


SIMPSON  v.  PHOENIX  GLASS  CO. 

(Supreme    Ckturt   of    Pennsylvania.     Oct.    28, 
1015.) 

Masteb  and  Servant  4=»288  —  Injury  to 
Sebvant— Assumption  of  Risk— Binding 
Instbdctions— Evidence. 

Wher«,  in  an  employe's  action  for  injuries 
from  falling  from  a  gangway  extending  between 
two  factories  of  defendant's  plant  and  having 
no  guard  rails,  the  evidence  conclusively  showed 
that  plaintiff  knew  and  appreciated  the  danger 
from  the  use  of  the  gangway  in  the  condition 
in  which  it  then  was  with  the  lights  then  main- 
tained binding  instructions  for  defendant  were 
authorized. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $§  1068-1088;  Dec.  Dig. 
«=288.] 

Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Trespass  by  James  B.  Simpson  against  tlie 
Phcenix  Glass  Company  for  personal  inju- 
ries. From  Judgment  for  defendant  non  ob- 
stante veredicto,  plaintiff  appeals.    Affirmed. 

The  facts  appear  in  the  following  opinion 
by  Holt,  P.  J.,  In  the  court  of  common  pleas : 

The  trial  in  this  case  resulted  in  a  verdict 
for  the  plaintiff.  There  was  a  request  for  bind- 
ing instructions  in  favor  of  the  defendant.  We 
reserved  our  answer  to  this  request  to  be  given 
when  passing  on  the  motion  for  judgment  n.  o. 
V.  in  case  the  verdict  should  be  rendered  for  the 
plaintiff.  A  motion  for  a  new  trial  has  been 
filed,  and  likewise  a  motion  for  judgment  n.  o.  v. 
upon  the  whole  record.  It  now  becomes  our 
dut^  to  examine  the  evidence  and  pass  upon  these 
motions. 

The  plaintiff  was  injured  at  about  4  o'clock 
on  the  morning  of  December  4,  1012,  by  falling 
from  a  gangway  extending  between  factories 
numbered  1  and  2  of  the  defendant's  plant ;  said 
gangway  being  elevated  some  10  or  11  feet  above 
the  ground,  and  having  no  guard  rail  or  rails  on 
the  part  of  it  from  which  the  plaintiff  fell.  This 
gangway  was  originally  constructed  for  the  pur- 
pose of  moving  tools  from  factory  No.  1  to  fac- 
tory No.  2,  and  vice  versa,  and  to  enable  the 
watchmen  to  pass  from  one  factory  to  the  other. 
This  gangway  was  permissively  used  by  the 
workpien  in  coming  to  and  going  from  their 
work  for  a  period  of  more  than  eight  years 
prior  to  the  time  of  the  accident;  and  a  set  of 
steps  was  constructed  by  the  defendant  leading 
down  from  the  gangway  to  a  street  over  which 
the  gangway  passed,  for  the  purpose  of  enabling 
the  employes  to  reach  the  gangway  from  the 
street  At  the  end  of  the  plationa  at  factory 
No.  1  there  was  a  light  maintained  for  the 
purpose  of  lighting  the  gangway,  and  at  the  end 
of  the  gangway  next  to  factory  No.  2,  the  gang- 
way sloped  from  the  door  of  the  factory,  which 
was  near  the  ground,  up  to  the  level  part  of  the 
gangway,  which  was  about  40  feet  from  the 
doorway ;  and  there  was  no  light  to  light  the  in- 
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dined  part  of  the  gangway,^  save  the  Ught  which 
shone  from  the  factory  door  when  it  was  open. 
There  was  another  passageway  leading  from  the 
factory  in  which  the  plaintiff  was  employed 
which  wa«  provided  with  guard  rails,  and  along 
which  the  plaintiff  could  have  gone  on  the  night 
of  the  accident,  but  the  gangway  from  which  the 
plaintiff  fell  was  used  by  the  employes  of  the 
defendant  in  coming  to  and  leaving  their  work 
for  such  a  lonp  period  of  time  that  it  became  one 
of  the  recognized  means  of  access  to  and  from 
the  factories  to  the  street,  and  such  were  the 
conditions  on  the  night  of  the  accident.  With 
all  these  conditions  the  plaintiff  was  familiar, 
and  knew  as  much  about  them  as  the  defendant 
or  those  in  charge  of  the  plant.  The  plaintiff 
admitted  when  on  the  stand  that  he  had  used 
Qdt  gangway  for  the  purpose  of  going  to  and 
returning  from  his  work  for  a  period  of  eight 
yean,  and  that  the  conditions  as  to  the  want  of 
gnaid  rails  and  as  to  lights  were  the  same  the 
night  of  the  accident  that  they  had  been  dnring 
the  whole  period  of  the  eight  preceding  years, 
and  no  complaint  was  made  by  him  or  any  re- 
quest made  by  him  or  anyone  else  to  put  up 
guard  rails  or  additional  lights. 

It  appears  from  the  evidence  that  the  darkness 
on  the  night  of  the  accident  was  greater  than 
had  ever  been  experienced  by  the  plaintiff  or 
otiiers  who  testified  in  the  case.  Tne  plaintiff 
had  not  daring  the  period  of  eight  years  preced- 
ing the  time  of  the  accident  experienced  any 
dimcolty  in  the  use  of  the  gangway  in  the  con- 
dition in  which  it  was  on  the  night  of  the  ac- 
cident :  and  from  his  testimony  the  lights  prior 
to  the  time  of  the  accident  had  been  sufficient, 
or  at  least  he  did  not  testify  that  he  had  ex- 
perienced any  difficulty  in  using  the  gangway 
with  such  lights  as  were  maintained  there.  The 
plaintiff  testified  that  when  he  left  the,  factory 
be  was  unable  to  see  by  the  light  from  the  factory 
door  to  walk  up  the  inclined  part  of  the  gangway 
to  the  level  part  of  the  gangway,  that  the  door 
behind  him  was  closed,  and  he  found  himself  in 
doise  darkness,  that  he  could  not  see  the  light 
at  factory  No.  1,  and  that  he  endeavored  to  re- 
treat, and  in  doing  so  fell  from  the  platform  and 
was  injured.  While  the  plaintiff  says  he  did 
not  see  the  light  at  the  end  of  the  gangway  next 
to  factory  No.  1,  stUl  the  uncontradicted  evi- 
dence in  the  case  ia  that  the  light  was  known  to 
be  burning  very  shortly  after  the  time  of  the 
accident;  and  there  is  nothing  in  the  evidence 
tending  to  prove  how  the  light  became  extin- 
guished, if  It  was  not,  in  fact,  burning  at  the 
time  the  plaintiff  fell  from  the  gangway.  If  the 
light  at  the  end  of  the  platform  near  factory  No. 
1  was  not  burning,  it  devolved  on  the  plaintifi 
to  prove  something  more  than  the  mere  fict  that 
it  was  not  burning;  be  was  required  to  prove 
that  its  being  out  was  due  to  the  negligence  of 
the  defendant.  The  case,  therefore,  turns  upon 
the  question  whether  or  not  the  gangway,  in  the 
condition  in  which  it  was  with  the  lights  that 
were  in  use,  was  dangerous  to  the  employes  and 
the  plaintiff,  and,  if  so,  whether  or  not,  under 
the  undisputed  facts  of  the  case,  the  plaintiff 
was  cognizant  of  the  danger  and  appreciated  it 
The  plaintiff  had  used  the  platform  at  night  in 
leaving  the  plant  of  the  defendant  for  a  period 
of  eisnt  years.  He  was  a  man  of  mature  age 
and  cif  the  average  intelligence.  His  testimony 
shows  that  he  knew  all  about  the  gangway,  afi 
about  the  lights  which  were  there,  and  every- 
thing else  connected  with  it.  He  had  experi- 
enced no  difficulty  in  using  it  for  the  long  period 
of  time  prior  to  the  accident.  He  does  not  take 
the  iNMition  that  the  fights  were  insufficient  at 
any  prior  time;  nor  is  there  anything  on  the 
plaintiff's  side  of  the  case  tending  to  prove  that 
there  was  ever  any  complaint  to  the  defendant 
and  any  promise  to  change  conditions  in  and 
about  the  gangway. 

Under  the  undisputed  evidence  in  this  case, 
the  oonduslon  is  irresistible  that  the  plaintiff 


was  in  a  situation  to  know  atad  io  appreciate 
the  danger,  if  any  there  was,  incident  to  the 
nse  of  the  gangway  just  as  it  had  existed,  there 
for  the  long  period  of  time  liiat  he  used  it. 
We  instructed  the  jury  that,  if  the  degree  of 
darkness  at  the  time  of  the  accident  was  ex- 
traordinary, something  that  the  defendant  could 
not  reasonably  have  foreseen  and  provided 
against  by  additional  light,  the  defendant  would 
not  be  liable  if  such  lights  as  were  maintained 
were  insufficient,  if  the  plaintiff  knew  the  danger 
incident  to  the  use  of  the  gangway  in  the  condi- 
tion in  which  it  was,  with  the  Ugbts  there  main- 
tained, and  appreciated  such  danger.  The  jury 
evidently  found  that  the  darkness  was  not  of  the 
extraordinary  character  above  mentioned;  and, 
under  the  undisputed  facts  in  the  case,  we  think 
it  was  not  the  province  of  the  jury  to  determine 
whether  the  plaintiff  knew  and  appreciated  the 
danger  incident  to  the  use  of  the  gangway  with 
the  lights  which  were  maintained ;  if  the  -  facts 
are  not  In  dispute,  it  becomes  a  question  of  law 
for  the  court  as  to  whether  or  not  the  risk  is  as- 
sumed. The  fact  as  to  whether  or  not  the  plain- 
tiff knew  the  danger  and  appreciated  It  was  not 
in  dispnte. 

We  will  therefore  affirm  the  request  for  bind- 
ing instructions  for  the  defendant.  We  sym- 
pathize with  the  plaintiff  in  his  unfortunate  con- 
dition ;  but  the  decisions  of  the  court  must  not 
be  controlled  by  sympathy,  but  by  the  law  ap- 
plicable to  the  facts  in  any  given  case.  Verdict 
for  plaintiff  for  $7,600. 

Th«  court  directed  the  entry  of  judgment 
for  defendant  non  obstante  veredicto. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

David  F.  Anderson,  of  Toungstown,  Ohio, 
Forest  G.  Moorhead,  of  Beaver,  Venice  J. 
Lamb,  of  Toungstown,  Ohio,  and  John  Q. 
Marshall,  of  Beaver,  for  appellant  Wylle 
McCaalln,  of  New  Castle,  H.  F.  Beed  and  J. 
F.  Reed,  both  of  Beaver,  and  Artbar  Mc- 
Kean,  of  Beaver  Falls,  for  appdlee. 

PEE  CURIAM.  That  the  defendant  was 
entitled  to  judgment,  notwithstanding  the 
verdict  returned  against  It,  clearly  appears 
in  the  opinion  of  the  court  below  directing 
It  to  be  entered,  and  on  that  opinion  It  Is  af- 
firmed. 


WOCHNER  V.  PENNSYLVANIA  ENGI- 
NEERING WORKS. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1916.) 

1.  Masteb  and  Sebvart  9=3>124— iNJtiBT  to 
Sbbvant — Dbfeotive  Affuanoes— Failube 
TO   Insfect^— Negligence. 

The  failure  of  an  employer  to  inspect  tools 
furnished  an  employ^,  constitutes  actionable 
negligence,  where  a  reasonable  inspection  would 
have  disclosed  the  detects  causing  the  injury. 
[Bd.  Note.'— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |i  236-242;  Dee.  Dig.  «» 
124.] 

2.  Masteb  and  Sebvant  iS=s>220— iNfCBT  To 
Seevant— Assumption  of  Risk— Dkfectivb 
Appliances. 

•Where  the  operator  of  a  chipping  machine 
in  the  plant  of  an  engineering  company  com- 
plains to  defendant's  foreman  that  the  tools  with 
which  he  is  working  are  dangerous  by  reason  of 
their  frequent  breaking,  but  oontinues  with  his 
work  without  receiving  any  assurance  that  the 
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defects  wiU  be  remedied,  he  aaaumee  the  risk 
of  injury  from  such  defects. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  {}  625-«37,  641,  64*-647; 
Dec.  Dig.  «3»220.] 

3.  Maoteb  and  Sebvant  ®=>197— Injubt  to 

Servant— Fellow  Sebvants. 

Where  the  defective  tool  causing  Injury  to 
an  employe  in  the  plant  of  an  engineering  com- 
pany had  been  dressed  in  the  blacksmithlng  de- 
partment several  times  prior  to  the  accident  and 
was  dressed  for  the  last  time  the  day  before  the 
accident,  the  blacksmith  who  dressed  the  tools 
and  the  mjured  employ^  were  fellow  servants. 

[£d.  Note.— For  other  cases.. see  Master  and 
Servant,  Cent.  Dig.  Sf  488,  ^;  Dec.  Dig.  «=> 
19T.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence Comity. 

Trespass  by  Jos^h  Wochner  against  the 
Pennsylvania  Engineering  Works  for  person- 
al injuries.  From  a  final  order  refusing  to 
take  off  compulsory  nonsuit,  plaintiff  appeals. 
Affirmed. 

Cnie  facts  appear  In  the  following  opinion 
by  Holt,  P.  J.,  specially  presiding: 

This  suit  was  brought  to  recover  damages 
for  an  injury  which  the  plaintiff  suffered  to  one 
of  his  eves  on  December  27,  1911,  while  operat- 
ing a  chipping  machine  in  the  plant  of  the  de- 
fendant. Ttifs  machine  was  operated  by  com- 
pressed air,  and  consists  of  an  appliance  in  the 
end  of  which  is  placed  a  chisel  or  gouge,  which 
chisel  or  gouge  is  operated  by  a  jjlunger.  This 
machine  or  appliance  when  in  use  is  held  so  that 
the  point  of  the  chisel  or  gouge  is  in.  contact 
with  the  metal  which  is  being  cut,  and  a  degree 
of  force  is  applied  by  the  operator  slightly  lean- 
ing  forward,  holding  the  gouge  or  chisel  in  one 
hand  and  the  remaining  part  of  the  machine  in 
the  other.  On  the  day  in  question  the  plaintiff, 
while  catting  a  pipe  in  the  defendant's  Victory 
with  said  machine,  recnved  his  injury  by  the 
breaking  of  the  end  of  the  gouge  or  chisel,  which 
caused  the  plaintiff  to  be  thrown  slightly  for- 
ward, when  the  part  of  the  tool  or  appliance 
which  remained  in  his  band  was  thrown  upward, 
striking  his  passes  or  goggles  and  breaking 
them,  with  the  result  that  some  of  the  broken 
glass  was  thrown  into  the  plaintiff's  eye,  very 
seriously  injuring  it. 

[1,2]  The  groond  of  negligence  alle«red  In  the 
statement  was  the  failure  of  the  defendant  to 
furnish  the  plaintiff  with  reasonably  safe  chisels 
or  gouges  with  which  to  do  bis  work,  and  it  is 
alleged  in  the  statement  and  the  evidence  tend- 
ed to  prove  that  the  defect  in  the  gouge  which 
broke  was  due  to  the  fact  that  it  was  tempered 
too  hard.  In  connection  with  the  defendant's 
plant  is  a  blacksmitbing  department  in  which 
the  gonge  or  chisel  which  was  being  used  by  the 
plaintiff  at  the  time  of  the  accident  and  other 
like  tools  had  been  dressed  from  time  to  time. 
For  a  considerable  length  of  time  before  the 
hapiiening   of   the   accident,    according    to   the 

SlaintiCTs  testimony,  gouges  or  chisels  dressed 
1  the  said  blacksmitbing  department  and  sup- 
plied to  the  plaintiff  and  other  workmen  doing 
the  same  kind  of  work,  itroke  more  frequently 
than  such  tools  usually  break  when  used  in  the 
same  kind  of  work  in  which  the  plaintiff  was 
engaged.  The  plaintiff  testified  that  he  observed 
this  condition  of  the  tools. 

The  following  question  was  propounded  to  the 
plaintiff : 

Q.  "State  to  tiie  court  and  Wry  if  at  any  time 
immediately  before  this  accident  that  you  bad 
complained  that  these  tools  were  breaking  more 
frequently  than  was  usual  for  tools  doing  the 
class  of  work  which  they  were  required  to  pet- 
form,  and  that  this  notice  was  given  to  some 


one  in  authority."  To  this  question  the  plain- 
tiff answered,  "Tes,  sir."  The  plaintiff  further 
testified  that  he  made  the  complaint  to  the  fore- 
man of  the  Uacksmithing  department,  and 
again,  that  he  told  the  foreman  of  the  black- 
smithing  department  that  the  tools  were  break- 
ing, and  that  he  couldn't  pret  one  to  stand.  The 
plaintiff  bad  much  experieaoe  in  the  operation 
of  machines  of  the  kind  which  he  was  usin^  on 
the  day  of  the  accident,  using  therein  chisels 
and  gouges  of  the  same  general  kind  used  by 
him  for  a  long  time  prior  to  and  on  the  day  of 
the  accident.  The  evidence  tended  to  prove  that 
the  tools  known  as  chisels  or  gouges  broke  and 
had  been  breaking  for  a  considerable  ten^th  of 
time,  pussibly  several  weeks  before  the  time  of 
the  accident,  because  the  temper  was  too  hard; 
and  the  evidence  also  tended  to  prove  that  a 
proper  inspection  of  the  tools  before  they  were 
given  into  the  possession  of  the  workmen  for 
use  would  have  determined  the  fact  that  the 
temper  was  too  hard.  Failure  to  make  a  proper 
inspection  of  these  gouges  or  tools  is  also  alleged 
as  negligence  on  the  part  of  the  defendant. 
The  failure  to  inspect  was  evidence  of  negligence 
on  the  part  of  the  defendant.  Besides,  it  was 
the  defendant's  duty  to  know  whether  or  not 
the  tools  furnished  to  its  employ^  were  reason- 
ably safe,  where  such  knowledge  could  have  been 
obtained  by  proper  iuspe-ation.  The  difficulty 
in  the  case  lies  in  the  fact  that  the  plaintiff  was 
cognizant  of  the  fact  for  a  long  period  of  time 
that  the  tools  were  breaking  more  frequently 
than  it  was  usual  for  such  tools  to  break.  He 
said  that  he  told  the  foreman  that  he,  the  plain- 
tiff, could  not  get  a  tool  that  would  not  break. 

The  employ^  assumes  all  of  the  risks  ordinari- 
ly incident  to  the  business  in  which  he  is  en- 
gaged, and  all  other  risks  that  are  patent  to 
ordinary  observation,  or  known  to  him,  no  mat- 
ter how  they  arise;  and  where  an  employd 
knows  that  tools  with  which  he  is  working  are 
dangerous  b;^  reason  of  their  fre<^uent  breaking, 
and  appreciates  the  danger  incident  to  their 
use  when  they  are  in  such  defective  condition,  be 
thereby  assumes  all  of  the  ris^ks  incident  to  their 
use,  unless  he  has  made  complaint  to  his  em- 
ployer and  is  requested  by  the  employer  to  con- 
tinue to  use  the  tools  under  a  promise  of  repairs, 
or  a  promise  to  remedy  the  defects.  "An  em- 
ploy€  who  continues  in  an  employment,  which, 
by  reason  of  defective  machinery  or  appliances 
he  knows  to  be  dangerous,  assumes  the  risk  of 
any  accident  that  may  result  therefrom."  Tal- 
bot V.  Sims,  213  Pa.  1,  62  AU.  107,  110  Am.  St 
Rep.  513.  "Where  a  stone  mason  sees  four 
stones  fall  on  two  successive  days  from  defec- 
tive 'dogs'  connected  with  a  derrick,  and  he 
continues  his  work,  and  is  injured  on  the  third 
day  by  a  fifth  stone  falling  upon  him,  he  cannot 
recover  from  his  employer.  In  sncii  a  case  it 
is  immaterial  that  the  workman  after  the  sec- 
ond stone  fell  called  the  attention  of  the  fore- 
man to  the  fact,  and  that  the  foreman  said  no 
change  would  be  made."  Id.  An  employ*  who 
continues  his  employment,  which  by  reason  of 
defective  machinery  or  appliances  he  knows  to 
be  dangerous,  assumes  the  risk  of  any  accident 
that  may  result  therefrom,  with  the  qualifica- 
tion that  if  in  pursuance  of  the  promise  of  his 
employer  to  remedy  the  defect,  and  the  risk  be 
not  such  as  to  threaten  Immediate  danger,  the 
employe  continue  in  the  employment  and  be  in- 
jured without  fault  on  his  part,  the  employer 
may  be  liable."  Jones  t.  Bumham,  217  Pa.  2S6, 
66  AU.  523. 

[3]  The  plaintiff  relies  upon  the  case  of  Ready 
V.  Smith  &  Furbush  Machine  Company,  51  Pa. 
Super.  Ct  294,  and  similar  cases.  In  the  case 
Just  referred  to  Ready  received  from  a  repair 
boss  ht  charge  of  a  department  of  the  employ- 
er's works  a  defective  tool  in  lien  of  a  part  of 
a  machine  that  had  been  lost  or  mislaid,  and 
was  injured  in  using  such  defective  tool.  It 
was  held  that  the  employer  was  liable  for  his 
injuries;    and  it  was  further  held  that  the  em- 
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ployer  waa  not  relieved  from  sach  liability  by 
the  fact  that  a  room  was  established  in  the 
works  where  properly  repaired  tools  could  be 
obtained,  if  there  is  no  evidence  that  the  em- 
pIoy£  knew  of  sDch  a  room,  and  where  it  is  af- 
firmatively shown  that  such  room  waa  accessible 
to  employes  only  on  orders  from  the  foremen  or 
repair  boss.  In  the  case  just  cited  there  was  no 
evidence  tending  to  prove  that  Ready  knew 
that  the  tool  furnished  to  him  was  defective.  In 
the  case  at  bar,  according  to  the  plain  ti  ST  s  own 
testimony  be  knew  that  the  Kou{;es  or  chisels 
furnishea  to  him  from  the  blacksmithinK  depart- 
ment where  they  were  dressed  were  breaking 
more  frequently  than  it  was  usual  tor  such 
tools  to  break,  and  that  he,  the  plaintiff,  had  In- 
formed the  foreman  of  the  blackamlthing  de- 
partment that  he  couldn't  get  a  tool  that 
wouldn't  break.  The  tool  which  the  plaintiif 
was  using  at  the  time  of  the  accident  was  one 
that  had  been  used  a  long  time  by  the  plaintiff, 
and  was  spoken  of  by  him  as  a  good  tool ;  and 
it  had  be?n  dressed  in  the  blackamithing  depart- 
ment several  times  prior  to  the  accident,  and 
was  dressed  for  the  last  time  the  day  before 
the  happeninir  of  the  accident. .  The  blacksmith 
who  dressed  the  tools  and  the  plaintiff  were  fel- 
low servants.  "A  blacksmith  and  a  car  labor- 
er engaged  in  the  same  erection  are  fellow  serv- 
ants; woere  the  blacksmith's  employment  was 
to  make  car  links  and  the  laborer  was  injured 
by  the  breaking  of  a  carelessly  made  link,  the 
employer's  duty  is  fulfilled  by  furnishing  suita- 
ble material  and  a  competent  blacksmith." 
Buck  V.  New  Jersey  Zinc  Company,  204  Pa. 
133.  63  Atl.  740,  60  L.  R.  A.  453. 

There  is  no  allegation  that  the  blacksmith 
was  incompetent.  The  blacksmith  and  the 
j^aintiff  were  engaged  in  the  same  enterprise. 
The  tools  were  of  the  proper  kind  when  furnish- 
ed by  the  employer.  The  plaintiff  used  them, 
and  when  they  needed  repairs,  the  blacksmith 
repaired  them. 

The  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off. 

Argaed  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSOHZISKER,  and 
FRAZER,  JJ. 

C.  W.  Fenton,  W.  K  Anderson,  and  F.  R. 
Haun,  all  of  New  Castle,  for  appellant  X 
Norman  Martin  and  Norman  A.  Martin,  botb 
Of  New  Castle,  for  appellee. 

PER  CURIAM.  That  the  judgment  of  non- 
mit  In  this  case  was  properly  entered  con- 
clnslvely  appears  in  the  opinion  of  the  learn- 
ed conrt  below  refusing  to  take  It  off. 

Judgment  affirmed. 


In  re  MILLER'S  ESTATE. 

(Snpreme  Court  of  Pennsylvania.    Oct  28, 
1915.) 

1.  Wn.M  «=»482— CoNSTBTJcnow— PowBB  or 

Sale— Pbopebtt  Subject. 

Where,  prior  to  the  execution  of  a  wiD  pro- 
viding, "I  direct  that  my  farm  •  •  •  be 
sold,  •  ♦  *  "  testator  had  sold  the  coal  under- 
lying the  farm,  each  power  of  sale  did  not  apply 
to  the  coal,  though  it  was  afterwards  recon- 
veycd  to  testator  and  belonged  to  him  at  the 
time  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  100&-1013:   Dec.  Dig.  «=3482.] 

8.  MoinoAOES    «=>29S  —   PrBKHABE-Momn^ 
MORTOAOE— Payment— Reconvetance. 
Where   coal,    to    secure   the   payment    for 
which  a  mortgage  had  been  given,  was  recon- 


yeyed  to  the  original  owner  br  a  deed  stating 
that  the  consideration  was  that  the  mortgage 
should  be  accepted  by  such  owner  so  as  to  re- 
lieve the  mortgagor  of  Ua  liability  for  the  orig- 
inal purchase  money  secured  by  the  mortgage, 
the  mortgage  was  paid  by  the  recoaveyance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  it  815,  817-881;  Dec.  Dig.  «=» 
295.] 

3.  WlLM     <S=>482  —  BeqITEST  —  MOBTOAQES — 

Satisfaction  by  Reconveyance. 

Where  testator,  after  beQueathing  his  per- 
sonalty, which  induded  a  purchase-money  mort- 
gage covering  coal  theretofore  conveyed  by  him, 
accepted  a  reconveyance  of  the  coal  in  satisfac- 
tion of  the  mortgage,  the  bequest  did  not  cover 
the  coal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1008-1013;  De&  Dig.  «=a>482.] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

In  the  matter  of  a  trust  for  Sarah  Miller 
and  Esther  J.  Morrow  and  the  estate  of 
Alexander  B.  Miller,  deceased.  From  a  de- 
area  dismissing  exceptions  to  auditor's  re- 
port, Sarah  Miller  appeals.    Affirmed. 

The  facts  appear  in  the  following  opin- 
ion by  Mcllvalne,  P.  J.,  in  the  court  of  com- 
mon pleas  dismissing  exceptions  to  the  re- 
port of  the  auditor: 

On  the  ISth  day  of  October,  1908,  Alexander 
B.  Miller  executed  the  following  will: 

"I,  Alexander  B.  Miller,  of  Oanonsburg,  coun- 
ty of  Washington  and  state  of  Pennsylvania,  be- 
ing of  sound  mind  and  memory,  do  hereby  make, 
publish  and  declare  this  to  be  my  last  will  and 
testament,  in  manner  and  form  following. 
Hereby  revoking  any  will  or  <  wills  heretofore 
made  by  me. 

"First  I  direct  all  my  just  debts  and  funeral 
expenses  be  fully  paid  and  satisfied,  as  soon  as 
conveniently  may  be,  after  my  decease. 

"Second.  I  will  that  my  farm  situated  in 
Mount  Pleasant  township,  Washington  county, 
Pennsylvania,  adjoining  Reed  Liyle,  WlUian) 
Rankin,  Mr.  Pry  and  others  be  sold  by  my 
executors  at  public  or  private  sale  as  they  may 
think  best  and  to  convey  the  same  to  the  pur- 
chaser by  as  good  a  deed  as  I  could  if  living. 

"Third.  I  will  that  my  house  situated  la 
CsmoBsburg,  Pennsylvania,  on  Pitt  street  re- 
main as  a  home  for  my  wife  and  daughter  so 
long  as  they  may  want  it  for  that  purpose  bat 
at  the  request  of  either  one  of  them  made  in 
writing  to  my  executors  in  that  event  then  I 
will  that  my  executors  sell  the  same  by  public 
or  private  sale  and  to  convey  the  same  to  the 
purchaser  by  as  good  a  deed  as  I  could  if  living. 

"Fourth.  I  will  that  all  of  the  money  realized 
from  the  sale  of  my  household  goods  and  per- 
sonal property  consisting  of  stocks,  bonds, 
mortgages,  notes  of  whatsoever  kind  I  may  be 
possessed  of  at  the  time  of  my  death  and  also 
all  of  the  money  derived  from  the  sale  of  real 
estate  above  mentioned  less  legal  fees  and  costs 
to  be  equally  divided  between  my  beloved  wife 
Sarah  Miller  and  my  beloved  daughter  Esther 
J.  Miller  share  and  share  alike  and  no  distinc- 
tion to  be  made  between  them  in  the  divide  of 
Bly  money  in  the  hands  of  my  executors. 

^'Fiftb.  I  will  that  mj;  daughter  Esther  J. 
Miller  shall  have  the  privilege  of  selecting  $50.- 
00  dollars  worth  of  mv  household  goods  after 
the  appraisement  has  been  made,  at  the  price 
named  by  the  appraiBers. 

"Sixth.  And  1  do  hereby  appoint  and  con- 
stitute Wm.  Mct'eak  and  John  I,.  OoAins  of 
Oanonsburg,  Pa.,  executors  of  this  my  last  will 
and  testament  as  witness  my  hand  and  seal  this 
13th  day  of  October,  1903."' 
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At  the  time  tMa  win  was  written  Alexander 
B.  MUler  was  the  morteagee  in  a  mortgage  giv- 
en by  one  S.  L.  McCullough  to  him  on  a  tract 
of  coal  which  underlaid  the  farm  which  is 
described  in  the  second  paragraph  of  hig  said 
will  to  secure  the  payment  of  $7313.33,  with 
the  interest  thereon  at  5  per  cent.,  which  was 
the  purchase  money  which  the  said  McOuIlongb 
had  agreed  to  pay  the  said  Miller  when  he  be- 
came the  owner  of  said  coal  by  purchase  fron^ 
him.     On  the  15th  day  of  October,  1906,  three 

Sears  after  he  made  his  will,  Alexander  B. 
filler  took  a  conveyance  from  the  said  S.  Jj. 
McCullough  for  said  coal  land  and  all  the 
mining  rights  connected  therewith,  in  payment 
of  the  amount  of  said  mortgage;  the  understand- 
ing between  the  parties  being  that  the  in- 
debtedness of  McCullough  to  Miller  secured  by 
the  mortgage  was  thus  canceled. 

On  the  5th  da^  of  June,  1910,  Alexander  B. 
Miller  died,  leaving  to  survive  him  as  his  only 
heirs  at  law  his  wife,  Sarah  Miller,  and  one 
daughter,  Bsther  J.  Miller,  who  is  now  married, 
and  whose  married  name  is  Esther  J.  Morrow. 
The  will  above  recited  and  made  on  October  13, 
1903,  was  never  changed  or  modified  by  the 
said  Alexander  B.  Miller,  and  was  duly  probat- 
ed before  the  register  of  this  count?,  and  his 
estate  fully  settled  and  distributed  under  said 
will. 

The  settlement  of  the  estate  by  the  executors 
left  the  coal  which  was  reconveyed  by  McCul- 
lough to  Miller  undisposed  of,  and  there  being  a 
dispute  between  the  widow  and  daughter  as  to 
the  respective  interests  that  each  took  in  the 
coal  land,  and  there  being  an  opportuni^  to 
sell  it,  all  parties  in  interest  agrMd  that  John 
L._Cockins  and  William  McPeak  should  be  ap- 
pointed and  as  trustees  should  sell  the  said 
coal,  settle  and  account  as  trustees,  and  an 
auditor  should  be  appointed  to  distribute  the 
money  thus  realized  from  the  sale  of  the  coal. 
The  exceptions  now  before  us  are  to  the  report 
made  by  the  auditor  appointed  under  this  ar- 
rangement after  the  trustees  had  sold  the  coal 
and  settled  their  account,  and  the  question  now 
is  whether  the  said  Sarah  Miller  and  Esther  J. 
Morrow  take  the  proceeds  of  the  sale  of  this 
coal  under  the  terms  of  the  will  or  wbetiier 
they  take  under  the  intestate  laws  of  the  common- 
wealth. When  Alexander  B.  Miller  severed  the 
vein  of  coal  from  bis  tract  of  land  In  Mt. 
Pleasant  township  and  conveyed  it  to  S.  I*  Mc- 
Cullough, he  created  two  separate  estates,  one 
consisting  of  the  vein  of  coal  and  mining  rights, 
and  the  other  of  the  surface  above  which  was 
used  for  farming  purposes.  These  estates  were 
not  afterwards  merged;  for  on  the  23d  day  of 
March,  1905,  the  said  Alexander  B.  Miller  con- 
veyed to  one  A.  B.  Frye  his  farm  situated  in 
Mt.  Pleasant  township,  or  the  surface  over 
the  coal  which  he  had  previously  sold  to  S.  Ia 
McCullough. 

The  first  question  for  decision  is:  Did  the 
second  paragraph  of  the  will  of  Alexander  B. 
Miller  give  to  his  executors  the  power  to  sell 
at  public  or  private  sale  the  tract  of  ooal  which 
was  reconveyed  by  S.  Ii.  McCullough  to  him  on 
the  15tb  day  of  October,  1006?  The  second 
paragraph  of  the'  will  reads  in  this  way:  "I 
will  that  my  farm  situated  in  Mount  Pleasant 
township,  Washington  county,  Pennsylvania, 
adjoining  Reed  Lyle,  Wm.  Rankin,  Mr.  Pry  and 
others  be  sold  ^by  my  executors  at  public  or 
private  sale  as  they  may  think  best  and  to 
convey  the  same  to  the  purchaser  by  as  good  a 
deed  as  I  could  if  living."  The  power  of  sale 
given  in  this  paragraph  of  the  will  is  a  specific 
one,  that  is,  power  to  sell  "iny  farm  situated 
in  Mount  Pleasant  township,"  and  there  is  no 
dispute  that  this  farm  was  afterwards  sold  by 
the  testator  himself  to  A.  B.  Frye. 

When  any  person  writes  a  will,  which  is  to 
take  effect  at  his  death,  the  law  implies  a 
power  on  his  part  to  revoke  any  provision  that 
M  made  in  that  will.  There  are  three  ways  by 
which  one  who  writes  a  will  may  revoke  any 


provision  in  it:  First,  by  destroying  tlie  will  it- 
self; second,  by  writing  a  codicil  or  subsequent 
will  which  changes  the  provision;  and,  third, 
by  taking  away  that  which  the  item  of  the  will 
operates  upon.  In  this  case  Alexander  B.  Miller 
did  not  destroy  his  will,  nor  did  be  write  any 
codicil  changing  the  second  paragraph  thereof, 
but  he  did  remove  that  which  the  second  pro- 
vision operated  upon  and  left  the  power  there 
given  inoperative.  In  other  words,  the  law  im- 
plied a  condition  to  the  second  J)aragraph  of 
his  will  80  that  it  would  read:  "I  will  that  my 
farm  situated  in  Mount  Pleasant  township  bo 
sold  by  my  executors,  provided  I  do  not  sell  It 
myself  during  my  lifetime."  He  did  sell  it  him- 
self during  his  life,  and  therefore  the  power  given 
in  the  second  provision  of  his  will  was  nullified 
by  his  act  just  as  effectively  as  if  he  had  written 
a  codicil  to  his  will  and  directed  that  the  second 
paragrapb  of  his  will  be  stricken  therefrom. 
Again,  the  second  paragraph  of  the  will  cannot 
be  construed  as  a  power  given  by  the  testator 
to  his  executors  to  sell  the  tract  of  coal  con- 
veyed to  him  by  S.  L.  McCullough:  First,  be- 
cause it  was  conveyed  to  him  three  years  after 
this  power  to  Sell  was  executed  by  him,  and 
therefore  could  not  have  been  in  his  mind  when 
he  wrote  this  paragraph;  second,  "my  farm" 
evidently  referred  to  the  estate  that  he  had  in 
the  surface,  while  the  estate  conveyed  to  him  by 
McCullough  was  of  an  entirely  different  char^ 
acter,  namely,  coal  land.  We  therefore  are 
clearly  of  the  opinion  that  there  is  no  power 
in  the  will  of  Alexander  B.  Miller  given  to  the 
executors  to  sell  the  coal  which  was  conveyed  to 
him  in  1906  and  of  which  he  died  seised-,  nor 
is  there  any  other  provision  in  the  will  dispos- 
ing of  this  tract  of  coal.  It  is  not  referred  to 
any  place  in  the  will  either  specifically  or  by 
implication,  and  there  is  no  clause  in  his  will 
disposing  of  the  residuary  estate  that  might 
be  left  after  the  payment  of  the  specific  legacies 
contained  therein. 

The  second  question  that  arises  in  this  will 
is:  Was  the  mortgage  given  by  S.  L.  McCul- 
lough to  Alexander  B.  Miller  at  the  time  he 
conveyed  to  McCullough  the  coal  in  question 
an  asset  of  the  estate  of  Alexander  B.  Miller 
which  should  have  been  collected  by  the  exec- 
utors of  his  will  and  distributed  in  equal  pro- 
portions between  his  wife  and  daughter?  We 
think  it  is  clear  that  Alexander  B.  Miller  accept- 
ed from  S.  L.  McCuUough  and  S.  U  McCul- 
lough delivered  to  him  a  deed  to  the  coal  in 
question  in  payment  of  the  mortgage,  and  that 
it  was  the  intention  of  both  parties  by  that 
transaction  to  wipe  out  the  liability  of  McCul- 
lough to  Miller;  and,  if  the  indebtedness  to 
secure  which  the  mortgage  was  given  was  satis- 
fied, then  the  mortgage  become  satisfied.  The 
fact  that  the  attorney  in  writing  the  deed  of 
S.  L.  McCuUough  to  Alexander  B.  Miller  noted 
in  the  deed  that  the  reconveyance  of  the  ooal 
was  subject  to  the  mortgage  ^ven  by  the  said 
S.  Ii.  McCullough  to  the  said  Alexander  B. 
Miller  for  the  purchase  money  is  not  incon- 
sistent with  the.  fact  that  the  debt  from  Mc- 
Cullough to  Miller  was  to  be  aatisfied  by^  the 
conveyance  of  the  coal;  in  fact,  such  provision 
in  the  deed  was  consistent  with  that  hypothesis 
and  evidence  of  the  fact  In  other  words,  Mc- 
Cullough gave  to  Miller  a  deed,  and  in  the 
face  ofthe  deed  stated  that  the  consideration 
of  his  giving  it  was  that  the  mortgage  upon  the 
land  should  be  accepted  by  Miller  so  as  to  re- 
lieve McCullough  of  bis  liability  for  the  original 
purchase  money  which  he  agreed  to  pay  and 
which  was  secured  by  this  mortgage.  But  it  is 
argued  that  the  will  of  Alexander  B.  Miller 
showed  an  intention  when  he  drew  it,  and,  as 
conditions  then  existed,  to  make  his  wife  and 
daughter  equal  beneficiaries  under  his  will,  and 
that  therefore  the  tract  of  coal  should  be  divid- 
ed between  the  wife  and  daughter  in  equal  partB> 
or  that  they  should  share  equally  in  the  pro* 
ceeds  of  the  sale  of  the  coal  in  order  to  cany 
out  the  scheme  of  distribation  that  the  testator 
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had  In  mind  at  the  time  he  wrote  hie  wlU.  As 
we  hare  already  said,  a  man'B  will,  when  writ- 
ten, is  subject  to  his  right  to  change  It  in  the 
three  ways  that  we  hare  indicated,  and,  Alex- 
ander B.  Miller  having  given  np  or  surrendered 
his  right  to  collect  the  mortgage  that  was  in 
ezistence  when  he  wrote  the  will  from  S.  L. 
McOnllongh,  and  having  taken  in  place  of  the 
right  to  collect  that  mortgage  from  McCullongh 
a  deed  to  the  coal  in  question,  he  by  that  act 
changed  his  will  by  taking  out  of  his  estate  a 
mortgage  which  wonld  have  been  divided  equally 
between  his  wife  and  daughter  nnder  the  pro- 
visions of  the  will  and  substituting  therefor  a 
tract  of  coal  concerning  which  the  will  made 
no  provision.  It  may  have  been  an  oversight  of 
Hr.  Miller  not  to  have  added  a  codicil  to  his 
will  so  aa  to  provide  for  a  disposition  of  bis 
after-acquired  coal  so  as  to  make  the  wife  and 
daughter  equal  sharers  in  the  proceeds  of  its 
sale;  yet,  even  If  we  were  convinced  that  that 
is  what  he  wished  to  be  done,  still  he  did  not 
do  it,  and  this  court  cannot  make  a  codicil  to 
bis  will  to  comply  with  his  wishes  that  were  not 
put  in  such  \em\  shape  as  to  be  enforced.  Even 
if  Alexander  B.  Miller  had  verbally  said  to  his 
executors,  "When  I  wrote  my  wUl  I  intended 
my  wife  and  daughter  to  be  equal  sharers  in  the 
proceeds  of  the  mortgage  that  I  held  against 
6.  Lu  McCullough,  but  I  have  now  satisfied  the 
indebtedness  secured  by  that  mortgage,  and  I 
have  taken  a  deed  for  the  coal,  and  I  want  you 
to  sell  that  coal  and  to  divide  the  proceeds  equal- 
ly between  my  wife  and  daughter,"  yet  such 
verbal  directions  coald  not  be  taken  as  a  codicil 
to  his  will,  for  the  reason  that  the  act  of  as- 
sembly expressly  provides  that  a  man's  will 
or  codicil  thereto  shall  be  in  writing  and  signed 
by  him  at  the  end  thereof. 

We  are  therefore  clearl^r  of  the  opinion: 
Xlrst,  that  Alexander  B.  Miller  during  hia  life- 
time could  not  have  collected  the  indebtedness 
secured  by  the  mortgage  given  by  S.  Lw  Mc- 
Cullough or  foreclose  that  mortgage  himself. 
We  aire  also  satisfied  that  the  executors  under 
the  will  of  Alexander  B.  Miller  could  not  have 
collected  that  mortgage  from  S.  L.  McCullough, 
nor  could  they  have  foreclosed  it  ^nd  sold  the 
coal  as  the  coal  of  Alexander  B.  Miller,  so  as 
to  bring  the  proceeds  of  that  sale  into  a  fund 
for  distribution  under  the  will  of  Alexander  B. 
Miller.  This  being  the  case,  it  follows  that 
Alexander  B.  Miller  died  intestate  as  to  the 
coal  in  question,  and  tfaat  the  wife  and  daughter 
take  such  interest  therein  as  is  given  them 
under  the  intestate  laws  of  this  commonw«Jth. 

The  auditor  advised  the  distribiition  of  the 
coal  tract  as  realty. 

Argued  before  BROWN,  0.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZEB,  JJ. 

Samuel  A.  Schrelner  and  John  L.  Ralph, 
tMth  of  Pittsburgh,  for  appellant  C.  W. 
Campbell  and  A.  G.  Braden,  both  of  Wash- 
ington, Fa.,  for  appellee. 

PER  CURIAM.  [1-8]  The  manifestly  cor- 
rect conclusion  of  the  auditor  and  learned 
court  below  was  that  the  deed  from  S.  I<. 
McCullough,  dated  October  15,  1906,  to  Alex- 
ander B.  MlUer  for  a  reconveyance  of  the 
coal,  was  accepted  by  the  latter  in  payment 
and  satisfaction  of  his  purchase-money  mort- 
gage. It  therefore  followed  that  the  said 
coal  was  real  estate  of  the  decedent  as  to 
which  he  died  intestate,  and  the  decree  of 
the  court  below  must  be  affirmed. 

Decree  affirmed  at  appellant's  costs. 


COOK  T.  PITTSBURGH,  0.,  O.  &  ST.  I* 

RT.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  28, 
1916.) 

Railboadb  <3sb484— Davaoks  rsou  Fibb  — 
Pboxiuatb  Cause— Evidenck—Bindiro  In- 
arattrcnoNS. 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  from  fire  alleged  to  have  start- 
ed from  sparks  from  defendant  railroad  com- 
pany's locomotive,  there  was  evidence  from 
which  the  jury  could  find  that  sparks  from  the 
locomotive  were  the  proximate  cause  of  the  fire, 
the  court  properly  refused  binding  instructions 
for  defendant. 

rEM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1651;    Dec.  Dig.  <t=»484.] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Trespass  by  J.  H.  Cook,  for  his  own  use 
and  for  the  use  of  the  ^tna  Insurance  Com- 
pany of  Hartford,  Conn.,  and  others,  against 
the  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company,  a  corporation,  oper- 
ating the  Chartlers  branch  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway,  for 
loss  of  property  by  fire.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

On  the  trial  it  appeared  that  the  buildings 
destroyed  by  the  fire  were  located  closely 
together  in  a  small  block;  all  being  frame 
buildings,  with  one  exception.  The  fire  origi- 
nated by  sparks  from  the  locomotive  dropping 
into  a  pile  of  straw  by  a  stable  at  the  rear  of 
one  of  the  houses.  It  was  Immediately  com- 
municated to  the  other  bouses  in  the  block, 
so  that  all  were  burning  at  the  same  time, 
and  all  were  burned  to  the  ground  within  45 
minutes  from  the  time  when  the  fire  was  first 
discovered.  Verdict  for  the  plaintiff  for  |5,- 
000,  and  Judgment  thereon. 

Argued  before  BUOWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZEB,  JJ. 

Rufus  S.  Marrlner  and  James  A.  Wiley, 
both  of  Washington,  Pa.,  for  appellant  Wil- 
liam A.  Jordan,  of  Pittsburgh,  W.  J.  Brennan, 
and  J.  M.  Dickson,  both  of  Washington,  Pa., 
and  W.  S.  Maxey,  of  Pittsburgh,  for  appellee. 

PE3R  CURIAM.  This  action  is  for  the  re- 
covery of  damages  to  the  property  of  plaintiff 
from  fire  alleged  to  have  been  caused  by 
sparks  from  a  locomotive  owned  by  the  de- 
fendant company.  The  sole  defense  was  that 
sparks  from  the  locomotive  we're  not  the  proxi- 
mate cause  of  the  fire,  and  Pennsylvania  Ball- 
road  Company  t.  Kerr,  62  Pa.  353,  1  Am.  Rep. 
431,  is  relied  upon  in  support  of  the  defense 
set  up.  Under  all  the  facts,  the  question  of 
the  proximate  cause  of  the  fire  was  clearly 
for  the  Jury,  and  In  a  charge  to  which  no  ex- 
ception was  taken  the  learned  trial  Judge 
thus  properly  Instructed  them: 

"We  charge  you,  gentleman.  In  determining 
whether  the  negligent  act  of  the  company  in 
this  case  was  the  proximate  cause  or  the  remote 
cause  of  the  injury  done  to  the  plaintiff's  profi- 
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erty,  yon  must  consider  whether  the  facts  con- 
stitute a  continuous  saccession  of  events  so 
linked  together  that  they  became  a  natural 
whole,  or  whether  the  chain  of  events  is  so 
broken  that  they  become  independent,  and  the 
fire  which  destroyed  the  plaintiff's  building  or 
contents  cannot  be  said  to  be  the  natural  and 
necessary  oonsequence  of  the  defendant's  neer- 
ligence  in  setting  fire  to  the  plaintiff's  proper- 
ty. In  other  words,  before  you  can  find  a  ver- 
dict for  the  plaintiff,  you  must  find  that  the  fire 
on  May  13,  1913,  at  Meadowlands  was  started 
by  the  negligence  of  the  defendant  company  or 
its  employes,  and  that  the  burning  was  a  con- 
tinuous succession  of  events  so  linked  together 
that  they  became  one  natural  whole,  so  that  you 
can  fairly  and  truthfully  say  there  were  no 
separate  and  distinct  burnings,  but  one  continu- 
ous conflagration  from  the  time  the  fire  started 
at  the  Myers  stable  until  it  reached  and  con- 
gnmed  the  plaintiff's  building  and  its  oontents." 

Judgment  affirmed. 


PROTOSBNIA  V.  BEOTHBES  VALLEX 
COAIi  GO. 

(Sapreme  Conrt  of  Pennsylvania.    Oct  28, 
1915.) 

Mastbb  and  Sbbvant  «=>2TC  —  Injury  to 
Sebvaht — Defectivb  Machine — Kioui  of 
Kecovebt. 

Where,  in  a  mine  employfi's  action  for  in- 
juries from  defects  in  a  coal-cutting  machine 
which  he  was  operating,  it  appeared  that  plain- 
tiff, a  foreigner'  of  limited  education  and  un- 
familiar with  the  operation  of  the  machine,  told 
the  superintendent  of  the  defects,  but  was  told 
to  return  to  work  and  an  electrician  would  be 
sent  to  repair  the  machine,  that  the  electrician, 
after  examining  the  machine,  instructed  plaintiff 
that  it  could  be  operated  safely  in  a  certain  way 
ia  spite  of  the  defects,  and  that  plaintiff  was 
injured  while  trying  to  follow  such  instructions, 
the  judgment  for  plaintiff  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  950-M>2,  954,  059,  970, 
976;   Dec.  Dig.  <e=!»276.] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Trespass  by  Andy  Protosenla  against  the 
Brothers  Valley  Goal  Company,  a  corpora- 
tion, for  personal  injuries.  From  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  facts  appear  in  the  following  opinion 
of  Ruppel,  P.  J.,  in  the  court  of  common 
pleas,  sur  defendant's  motion  for  a  new  trial 
and  for  judgment  n.  o.  v.: 

The  plaintiff  recovered  a  judgment  for  $2,850 
for  injury  sustained  by  him  on  the  12th  of  No- 
vember, 1013,  while  operating  a  coal-cutting  ma- 
chine in  the  mine  of  the  defendant  company. 
The  defendant  now  asks  us  to  enter  judgment 
non  obstante  veredicto  because  it  claims  thnt 
plaintiff  failed  to  establish  the  charge  of  negli- 
gence against  the  defendant.  The  facts  as  de- 
veloped before  the  jury  were  brief,  and  perhaiis 
not  as  clear  as  could  have  been  de.sired,  but  it 
was  shown  by  the  plaintiff  and  his  witnesses 
that  he  was  operating  this  coal-cutting  machine, 
which  was  controlled  by  electricity;  that  he  had 
been  working  with  the  machine  for  some  time, 
when  he  discovered,  as  he  thought,  that  some- 
thing was  wrong.  He  was  not  an  electrician, 
not  familiar  with  the  machine,  was  a  foreigner 
with  very  limited  education,  and  he  could  not 
tell  what  the  trouble  was.  He  went  to  the  su- 
perintendent and  complained  to  him  that  the 


machine  woald  not  work  propeily,  that  it  jerk- 
ed or  jumped,  and  be  was  fearful  of  an  accident, 
and  asked  the  saperintendent  for  bis  pay,  stat- 
ing that  he  intended  to  quit  because  of  the 
danger  that  he  feared  from  the  machine.  The 
superintendent  assured  him  that  the  machine 
was  not  deageroas,  and  told  him  to  go  back  to 
his  work ;  that  he  would  send  the  electrician  to 
make  a  thorough  examination,  and,  if  it  needed 
repairs,  the  electrician  would  make  them.  Upon 
this  assurance  plaintiff  resumed  his  work,  and 
some  tboM  thereafter  the  company's  electrician 
called  to  examine  the  machine  and  told  him  to 
go  on  with  it,  that  there  was  no  trouble,  that 
one  of  the  pomts  or  indicators  for  guidance  of 
the  controller  was  missing,  but  that,  when  mov- 
ing the  lever,  if  it  became  necessary  to  pass  that 
point,  simply  to  jump  it  quickly  to  the  next  high- 
er point,  and  that  there  would  be  no  trouble. 
Relying  npon  the  representations  of  the  electri- 
cian, be  continued  to  use  the  machine.  On  the 
day  of  the  accident  he  was  trying  to  move  it 
from  one  position  to  another  preparatory  to 
loading  it  on  a  truck  to  take  it  to  another  room, 
and  in  order  to  do  this  a  jack  was  fastened  in 
the  mine,  the  lower  part  in  the  ground,  and  the 
upper  part  in  the  roof  of  the  mine,  and  a  wire 
rope  attached  to  this  jack  was  used  to  draw  the 
machine  toward  the  jack,  and  the  whole  power 
of  moving  the  machine,  as  well  as  operating  it 
when  in  use,  was  furnished  by  electricity.  This 
movement  of  the  machine  is  tersely  stated  in  de- 
fendant's brief,  which  has  been  furnished  as: 
'"There  is  an  eye  in  one  end  of  this  wire  rope, 
and  this  eye  is  put  over  the  iron  jack.  This  iron 
jack  is  imbedded  in  the  roof  of  the  coal  and  ia 
the  floor  of  the  mine,  and  is  just  an  upright 
post  Then  when  the  electricity  is  apphed  to 
the  drum  or  windlass  on  the  coal-cutting  ma- 
chine that  winds  up  the  rope,  and  consequently 
draws  the  coal-cutting  machine  nearer  and  near- 
er the  iron  jack."  Plaintiff  testified  thnt,  when 
be  undertook  to  draw  the  machine  over  toward 
tne  jack  on  the  day  of  the  accident,  he  first 
placed  the  lever  or  controller  at  the  figures  of 
the  index,  first  at  1,  2,  and  3,  and,  not  getting 
sufficient  power  to  move  the  machine,  he  fol- 
lowed the  instructions  given  him  by  the  electri- 
cian and  quickly  jumped  past  No.  4  to  No.  S, 
and  that  this  movement  seemed  to  produce  sud- 
denly too  much  power,  causing  the  machine  to 
lurch  or  jump  so  quickly  as  to  catch  the  plain- 
tiff's arm  between  the  machine  and  the  jack,  and 
thus  severely  injuring  him.  There  were  no 
witnesses  to  the  accident,  and  no  person  under- 
took to  fuUy  explain  the  intricacies  of  the  ma- 
chine.' As  stated  before,  the  plaintiff  claimed  to 
have  no  knowledge  whatever  of  the  construction 
or  operation  of  the  machine,  except  such  as  was 
furnished  him  by  the  electrician.  Had  the  plain- 
tiff's case  rested  upon  the  occurrences  on  the 
day  of  the  accident,  then  there  could  have  been 
no  recovery ;  the  plaintiff  would  have  failed  be- 
cause his  evidence  did  not  establish  any  knowl- 
edge of  any  defects  on  part  of  the  company  or 
its  representatives,  and  the  authorities  relied  np- 
on by  the  defendant  would  apply.  Mixter  v.  Im- 
perial Coal  Company,  152  Pa.  395,  25  Atl.  587; 
Uiggins  V.  T.  J.  Fanning  &  Co.,  195  Pn.  599, 
48  AtL  102;  Alexander  v.  Penna.  Water  Co., 
201  Pa.  252,  50  Aa  901 ;  Marsh  v.  Lehigh  Val. 
R.  R.  Co..  206  Pa.  558,  56  Atl.  52;  Clark  v. 
Garrison  Foundry  Co^  219  Pa.  426,  68  Aa 
974;  Brynelson  v.  Toraep-Forman  Concrete 
Steel  Co.,  239  Pa.  340.  86  AtL  Oai;  DeMarco 
V.  Standard  Steel  Car  Co.,  247  Pa.  1T4,  93  Atl. 
285;  Ceen  v.  William  Cramp  &  Sons  Ship  & 
Engine  Bldg.  Co.,  240  Pa.  415,  95  Atl.  101. 

But  the  plaintiff  went  farther.  He  testified 
positively  that  he  called  upon,  the  superintend- 
ent of  the  company  and  complained  to  him  that 
he  feared  there  was  something  wrong  with  the 
machine  and  was  afraid  to  work  it  and  wanted 
his  pay  so  he  could  quit  work  and  aedc  emph>y- 
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matt  elanritere,  but;  reattug  apon  tke  asratance 
given  him  by  the  superinteiiideut  and  the  sab- 
sequent  posiUve  statements  of.  the  electrician 
that  the  machine  was  aU  right,  he  continued  his 
employmeDt.  In  this  he  is  corroborated  by  an- 
other witness.  It  is  true  the  aaperintendeBt  van 
called  as  a  vitness  by  the  defendant  and  denied 
in  part  at  le&st  the  testimony  of  the  plaintifl  in 
this  respect,  bnt  this  left  the  question  of  fact  for 
the  deteiminatikm  by  the  jury.  Surely,  with 
tliis  evidence  .on  part  of  the  plaintiif ,  the.  court 
could  not  have  withdrawn  the  case  from  the 
jnry.  That  there  was  a  defect  of  some  kind  is 
manifest  from  the  testimony  even  of  the  witness- 
es for  the  defendant ;  that  there  was  a  serious 
accident  is  not  questioned,  and  under  all  the 
facts  and  circumstances,  the  case  was  for  the 
jury.  The  failure  by  plaintiff  to  produce  expert 
testimony  as  to  the  condition  of  the  machine 
or  cause  of  the  accident  was  a  proper  subject  for 
argument  to  the  jury,  but  it  cannot  be  conclu- 
sive in  controlling  the  action  of  the  court.  It 
is  a  singular  fact  that  the  electriciaB,  Mr. 
Driggs,  who  was  in  the  employ  of  the  company 
at  the  time  of  the  accident,  was  not  called  to  tes- 
tis*. He  must  be  presumed  to  have  speciil 
knowledge  of  the  construction  and  workings  of 
this  machine.  He  had  control  of  the  machine 
at  the  time  of  the  aocideut,  and  no  reason  was 
suggested  at  the  trial  why  the  company  did  not 
produce  him  as  a  witness.  It  was  known  that 
this  particular  machine  was  the  alleged  cause 
of  the  accident,  and,  if  it  was  in  proper  repair, 
or  if  the  plaintiff's  allegations  were  false  with 
irej^rd  to  the  representations  made  by  the  elc<;- 
tncian,  he  could  have  hcen  called  to  explain. 
Several  witnesses  were  called  by  the  defendant 
in  an  effort  to  overcome  the  plaintiff's  aUegation 
as  to  the  defective  machine,  but  none  of  them 
throw  much  light  upon  the  question.  The  man 
-who  was  mine  foreman  at  the  time,  Thomas 
Campbell,  was  called,  and  testifies  that  he  s^w 
the  machue  after  the  accident  and  on  the  same 
day  of  the  accident,  but  he  makes  no  statement 
as  to  the  condition  of  the  machine  at  the  time, 
and  simply  sap:  "Mr.  Driggs  was  the  electri- 
cian and  had  charge  of  the  electrical  apparatus." 
"Walter  Albright  testified  that  he  had  had  about 
four  years'  experience  with  this  machine,  and 
that  the  next  day  after  the  accident  he  worked 
it,  and  continued  to  use  it  without  any  repairs 
for  about  four  weeks,  when  a,  new  controller 
cylinder  was  put  in,  and  says  that  during  those 
-weeks  the  machine  worked  as  well  as  ever.  But, 
if  the  machine  was  perfect  and  needed  no  re- 
pairs, the  question  naturally  arises:  Why  was 
it  necessary  to  put  in  a  new  controller  cylinder 
in  four  weeks  after  the  accident?  Is  this  not 
rather  a  corroboration  as  to  plaintiff's  theory  as 
to  the  defect?  John  Swanaon  sa^s  he  saw  the 
machine  next  morning,  that  the  jack  was  bent, 
and  that,  when  ho  undertook  to  load  the  ma- 
chine, "it  didn't  start  at  all  at  first;  •  •  • 
the  fuse  had  burned  ont ;"  that  after  putting  in 
a  new  fuse  the  machine  seemed  to  be  all  right. 
Frank  Albright  testifies  that  the  accident  occur- 
red about  9  o'clock  a.  m.,  and  about  4 :30  p.  m. 
of  the  same  day  he  saw  the  machine,  but  "I 
never  touched  it ;  just  left  her  set  the  way  she 
was.  •  »  •  WeU,  I  went  up  the  next  morn- 
ing to  load  it  on  the  truck  to  move  it  out  of  the 
room,  and  1  went  there  and  asked  the  boys. 
*What  is  the  matter?*  They  said,  'She  won't 
start' "  And,  after  farther  explanation  as  to 
the  trouble  they  had  in  getting  the  machine 
loaded,  he  states  that  "it  moved  aU  right  after 
they  had  it  on  skids  and  bad  put  in  a  new  fuse." 
It  will  be  noticed  in  the  first  place  that  there 
ia  an  entire  absence  .of  testimony  here  of  those 
-whose  duty  it  was  to  have  examined  this  ma- 
chine immediately  after  the  accident  to  have 
determined,  if  possible,  what  was  the  cause  of  the 
accident;  hot,  even  -with  all  this,  under  the 
anthorities  above  referred  to,  there  could  have 
been  no  recovery  in  the  absence  of  knowledge 
having  been  traced  to  the  company  at  a  prior 


date  relative  to  the  unfit  condition  of  the  ma- 
chine, but  the  plaintiff  and  another  witness  hav- 
ing testified  as  to  this  knowledge  having  been 
carried  to .  the  superintendent  brings  tile  case 
clearly  within  the  line  of  cases  in  which  it  is 
held  that  the  company  is  bound  to  provide  safe 
tools  for  the  employe.  T%e  facts  were  not  as 
stated  in  Bradbury  v.  Kingston  Goal  Co.,  157 
Pa.  231,  on  page  244,  27  AtL  400,  on  page  403: 
"In  the  fourth  place,  the  testimony  develops 
at  best  simply  a  case  of  ordinary  accident  result- 
ing from  an  unforeseen  cause,  not  discoverable 
in  advance  of  its  occurrence,  with  no  visible 
defect  in  any  part  of  the  machinery,  and  no 
knowledge  of  any  defect  on  the  part  of  the  men 
who  were  constantly  using  the  machinery,  or  of 
the  company  tiiat  employed  them." 

The  language  of  Mr.  Justice  Mestrezat  In 
Webster  v.  Monongahela  River  Consolidated 
Coal  &  Coke  Company,  201  Pa.  278,  is  applica- 
ble (page  285,  60  Atl.  964,  at  page  966):  "The 
verdict  establishes  the  fact  that  the  condition  of 
the  timber  was  not  such  as  to  make  the  danger 
imminent;  and,  farther,  that  the  plaintiff  con- 
tinued his  work  on  the  assurance  of  the  superin- 
tendent that,  if  the  timbers  were  unsafe,  they  ' 
would  be  removed,  and  the  place  made  secure. 
This  finding  relieves  the  plaintiff  from  the 
charge  of  contributory  negligence.  When  a  serv- 
ant remains  in  the  service  of  his  master  after 
he  has  knowledge  of  the  dangerous  condition  of 
the  place  in  which  he  ia  engaged,  he  is  presum- 
ed to  assume  the  risk  of  the  danger;  but  this 
presumption  is  rebutted  if  the  master  promises 
to  repair  the  defect,  and  the  danger  is  not  so 
obvious  or  imminent  that  negligence  can  fair- 
ly be  imputed  to  the  servant  for  exposing  him- 
self to  it."  See.  also,  Foster  v.  National  Steel 
Co.,  216  Pa.  279,  65  AtL  618. 

"The  standard  or  measure  of  safety  depends 
upon  the  kind  and  character  of  work  done. 
Some  kinds  of  work  are  more  dangerous  than 
others^  and  some  tools  and  machinery  are  more 
comphcated  and  necessarily  involve  more  risk 
than  other  kinds.  These  -varying  conditions 
must  always  be  taken  into  account  in  deter- 
mining the  measure  of  safety  required  in  such 
cases."  Per  Mr.  Justice  KIkin  in  Reed  v.  Amer- 
ican Dyewood  Co.,  231  Pa.  431,  80  Atl.  873; 
Glass,  Jr.,  v.  ColleEe  Hill  Borough,  233  Pa.  457, 
82  Atl.  771;  Collins  v.  Northern  Anthracite 
Cool  Co.,  241  Pa.  55,  88  Atl.  75;  Watson  v. 
Monongahela  River  Consolidated  Coal  &  Coke 
Co.,  247  Pa.  469.  93  Atl.  625;  Hartman  v. 
Reading  Wood  Pulley  Co..  38  Pa.  Super.  Ct.  587; 
Rauhauser  v.  Tork  Manufacturing  Co.,  50  Fa. 
Super.  Ct  506;  Price  v.  ^Etna  Connellsville 
Coke  Co.,  63  Pitts.  Law  J.  14. 

Under  these  aathorities  and  others  that  might 
be  cited  we  are  ccmstrained,  notwithstanding 
the  very  able  and  ingenious  argument  of  coun- 
sel for  the  defendant,  to  refuse  the  motion  for 
judgment  in  favor  of  the  defendant 

Verdict  for  plalntift  for  ?2,850,  and  judg- 
ment tbereon. 

Argued  before  BROWN,  O.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  JJ. 

Wm.  A.  Stone,  of  Pittsburgh,  J.  O.  Ogle 
and  Alexander  King,  both  of  Somerset,  and 
J.  Thomas  HofTman,  of  Pittsbnrgh,  for  appel- 
lant Ghas.  F.  Uhl,  Jr.,  of  Somerset,  and 
John  Dnggan,  Jr.,  of  Uniontown,  for  appellee. 


PER  CURIAM.  That  the  plaintiff  was  en- 
titled to  Judgment  on  the  verdict  is  clearly 
demonstrated  in  the  opinion  of  the  court 
denying  judgment  for  the  defendant  n.  o.  v., 
and  on  that  opinion  the  appeal  is  dtemlsaed, 
and  the  judgment  is  affirmed. 
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O'NEILL  T.  VENANGO  MFG.  CO. 

<Snpreme  Court  of  Pennsylvania.    Oct  28, 
1915.) 

Mastbk  and  Sekvant  ®=3285,  2S6— Injubibs 
TO  Servant  —  Neguqencb  —  Pboximatb 
Cattse— Questions  fob  Jxjby. 

Where,  in  an  employe's  action  for  injuries 
from  being  struck  by  a  truck  which  fell  through 
an  unguarded  elevator  shaft,  struck  the  floor 
of  the  elevator,  and  bounding,  caused  injury  to 
plaintiCC  who  was  standing  near  the  shaft  wait- 
ing for  the  elevator  to  come  down,  there  was 
evidence  that  the  injury  occurred  as  alleged,  the 
questions  whether  defendant  had  complied  with 
the  requirements  of  Act  May  2,  1905  (P.  L. 
356)  §  12,  that  elevator  shafts  be  properly  and 
substantially  guarded,  and,  if  not,  whether  its 
failure  to  comply  was  the  proximate  cause  of 
plaintiff's  injuries,  were  for  the  jury. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1001-1003.  1006-1008, 
1010-1033.  1035-1044,  1046-1050,  1053;  Dec. 
Dig.  <e=»285,  286.] 

Appeal  from  Court  of  Common  Pleas,  Ve- 
nango County. 

Trespass  by  Miles  O'Neill  against  the  Ve- 
nango Manufacturing  Company,  a  corpora- 
tion, for  personal  Injuries.  From  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

From  the  record  it  appeared  that  defendant 
maintained  an  elevator  between  the  first  and 
second  floors  in  its  factory,  which  Its  em- 
ployes were  permitted  to  use,  not  only  for  the 
transportation  of  freight  between  the  two 
floors,  but  for  riding  up  and  down  when 
occasion  required.  When  the  elevator  plat- 
form was  at  the  second  floor,  it  formed  a 
part  of  the  floor;  but  when  It  was  on  the 
first  floor  or  being  lowered  thereto,  an  open- 
lug  or  well  was  left  In  the  second  floor.  This 
well  hole  was  not  Inclosed,  secured,  or  guard- 
ed in  any  manner,  except  at  the  rear  where 
the  wall  of  the  building  would  probably  pro- 
tect it 

On  the  second  floor  a  trap  or  gate  was  con- 
structed which  was  automatically  lifted  and 
lowered  by  the  elerator;  when  the  elevator 
platform  was  on  the  first  floor,  this  gate  was 
lowered  in  front  of  the  wellhole  on  the  second 
floor  so  as  to  form,  when  in  place,  a  sort  of 
protection  or  guard  at  the  front  of  the  well- 
hole.  When  the  elevator  platform  was  at  the 
second  floor,  this  gate  or  trap  was  lifted  to  the 
ceiling  of  the  second  story,  the  bottom  of  it 
then  being  about  six  feet  atmve  the  second 
floor,  so  that  employes  could  pass  under  it. 
It  was  not  lowered  to  its  position  on  the 
second  floor  so  as  to  guard  the  wellhole  tie- 
fore  the  elevator  moved  when  being  lowered 
to  the  first  floor,  but  moved  down  with  the 
elevator,  and  did  not  get  into  position  so 
as  to  protect  this  opening  until  the  elevator 
platform  was  about  six  feet  below  the  second 
floor.  When  the  elevator  platform  was  be- 
ing lifted  from  the  first  floor  to  the  second 
floor,  this  gate  was  lifted  by  the  elevator 
when  the  platform  had  arrived  within  about 


six  feet  of  the  secooA  floor,  and  carried  up 
to  the  ceiling  of  the  second  story,  thus  leav- 
ing the  wellhole  unprotected  while  the  eleva- 
tor platform  was  coming  up  to  the  second 
floor  from  the  first  floor. 

The  defendant  company  had  placed  a  bell 
on  a  post  about  three  feet  above  the  second 
floor,  and  another  one  on  a  iwst  about  five 
feet  from  the  first  floor.  No  elevator  boy 
or  person  to  operate  the  elevator  was  employ- 
ed. Whenever  one  was  on  the  first  floor  and 
wished  to  use  the  elevator,  and  found  the 
platform  to  be  at  the  second  floor,  he  pulled 
a  cord  which  was  intended  to  ring  the  bell 
on  the  second  floor,  so  as  to  warn  the  em- 
ployes that  the  elevator  was  going  to  move 
and  leave  the  wellhole  open.  In  like  man- 
ner wlien  one  was  on  the  second  floor  and 
wished  to  use  the  elevator,  be  pulled  a  cord 
which  was  intended  to  ring  a  bell  on  the 
first  floor  to  warn  those  below  that  the  ele- 
vator was  coming  down.  Having  thus  pnlled 
the  cord,  another  tops  was  then  pulled  which 
would  start  the  elevator.  After  having  pull- 
ed the  cord  and  started  the  elevator,  the  oper- 
ator had  nothing  further  to  do,  as  the  eleva- 
tor was  operated  by  compressed  air  and  mov- 
ed automatically  either  up  or  down  as  re- 
quired when  the  cord  was  pulled. 

On  the  11th  day  of  January,  1910,  plain- 
tiff, who  was  In  the  employ  of  defendant, 
having  occasion  to  use  the  elevator  to  carry 
some  freight  from  the  flrst  to  the  second 
floor,  came  to  the  elevator  when  It  was  going 
up  to  the  second  floor.  He  waited  until  the 
employe  using  the  elevator  had  left  It  and 
then  pulled  the  cord  to  ring  die  warning 
bell  on  the  second  floor ;  he  then  pulled  the 
rope  to  start  the  elevator  in  motion  and  step- 
ped back  out  of  the  way  of  the  elevator  as 
he  had  been  instructed  to  do  when  he  first 
came  Into  the  employ  of  the  defendant  com- 
pany. 

A  buzz  saw  was  In  operation  on  the  second 
floor,  and  another  employe  was  coming  past 
it  on  the  second  floor  with  a  heavy  truck  or 
car  to  place  upon  the  elevator.  He  did  not 
hear  the  warning  bell  on  account  of  the  noise 
of  the  saw,  and  did  not  know  that  the  eleva- 
tor was  going  to  move  until  It  started  Just 
as  he  was  alxtut  to  wheel  the  heavy  truck 
upon '  it  The  gate  was  up  at  this  time. 
Seeing  the  elevator  start  to  move  he  endeavor- 
ed to  hold  the  truck  back,  but  was  unable 
to  do  so.  He  held  on  to  it  until  he  was  struck 
by  the  descending  gate,  when  he  was  forced 
to  let  it  go  and  it  fell  through  the  wellhole^ 
and,  there  being  no  guard,  bounded  from 
the  platform  of  the  elevator  to  the  floor  be- 
low, where  it  again  bounded  and  struck  plain- 
tiff who  was  standing  back  at  the  usual  place 
waiting  for  the  elevator  to  come  down. 

Defendant  claimed  on  the  trial  that  it  was 
Impracticable  to  put  any  guard  or  indosure 
about  the  elevator  or  the  elevator  well,  but 
upon  cross-examination  of  the  witnesses  pro- 


£=>For  oUier  casas  ne  same  topic  and  KEV-NUMBBR  in  all  Ker-Numbwed  Digest!  and  IndiXM 


Digitized  by 


Google 


p«^ 


MATES  ▼.  TOUlfO 


479 


dnced  by  dcfendaat  tvt  tbla  parpose,  lind 
by  other  witnesses  It  was  shown  that  a  wire 
cage  had  been,  shortly  after  the  accident, 
attached  to  the  celling  of  the  first  floor,  ex- 
tending down  to  within  five  or  six  feet  of 
the  first  floor,  throngh  which  the  elevator  was 
being  operated  without  Inconvenleuce  at  the 
time  of  the  trial,  and  that  If  snch  cage  had 
been  there  at  the  time  of  the  accident,  the 
Injury  would  not  have  occurred. 

Verdict  for  plaintiff  for  $4,250,  and  Judg- 
ment thereon.  Error  assigned,  among  others, 
was  the  refusal  of  the  court  to  direct  a  ver- 
dict for  defendant 

Argued  before  BROWN,  O.  J.,  and  MES- 
TRBZAT,  POTTER,  STEWART,  M08CH- 
ZISKEB,  and  FRAZBR,  JJ. 

G.  G.  Martin,  Orlffin  &  McBrlde,  A.  B. 
Jobson,  and  James  S.  Carmlchael,  all  of 
Franklin,  for  appellant.  P.  M.  Speer,  of  Oil 
City,  and  Glenn  &  Glenn,  of  Franklin,  for 
appellee. 

PER  CURIAM.  The  negligence  with 
which  the  plaintiff  charged  the  defendant, 
and  of  which  it  was  found  guilty  by  a  Jury, 
was  Its  failure  to  comply  with  the  require- 
ment of  section  12  of  the  act  of  Slay  2,  1905 
(P.  L.  352),  that  elevator  wells  shall  be  prop- 
erly and  substantially  Inclosed  or  guarded. 
Whether  there  had  been  a  compliance  by  the 
defendant  with  the  terms  of  the  statute,  and, 
if  not,  whether  its  failure  to  comply  was 
the  proxtmate  cause  of  the  Injuries  sustained 
by  the  plaintiff,  were  questions  for  the  Jury. 
They  were  submitted  In  a  charge  In  which 
no  error  appears,  and  a  specific  Instruction 
of  the  learned  trial  Judge  was  that,  if  the 
Jury  should  find  that  O'Neill  had  done  any- 
thing he  ought  not  to  have  done,  or  omitted 
to  do  anything  he  should  have  done  that 
contributed  to  bis  injury,  the  verdict  should 
be  for  the  defendant.  The  case  could  not 
have  been  taken  from  the  Jury,  and  nothing 
in  the  13  assignments  of  error  calls  for  its 
retrial. 

Judgment  affirmed. 


MATES  V,  YOUNG. 

(Supreme  Conrt  of  Pennarlvania.    Oct  28, 
1916.) 

L  APPIAI,  AMD  EBBOB^EsIOIO— FiNDINO  OF 

Pact  —  Etidkiicb  —  Fbaudduht  Cohvkt- 

ANCKS. 

In  action  by  creditors  to  recover  land  al- 
leged to  have  been  conveyed  by  a  debtor  to  his 
wife  in  fraud  of  hia  cretutora,  a  finding  by  the 
court  without  a  jury  pursuant  to  Act  April 
22,  1874  (P.  Xj.  100),  that  the  conveyance  was 
for  a  valuable  consideration,  and  that  the  gran- 
tor retained  sufficient  property  to  pay  his  then 
toting  debts,  will  not  be  disturbed  on  appeal 
when  mpiwrted  by  evidence. 

-[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erot,  Cent.  Dig.  H  387»-89e2,  4024;  Dec  Dig. 
«=»1010.] 


2.  FsAUDinMNT  COlrvXTAttOKS  «s»209— Bjzct- 
MEHT— PiAAnmo— Pa&oi.  Eviscnoi. 

Where,  in  action  by  creditors  to  recover 
land  alleged  to  have  been  conveyed  in  fraud  of 
creditors,  it  appeared  that  defendant,  under  a 
rule  of  court  requiring  that  the  defendant  in 
such  an  actimi  file  an  abstract  of  the  title  <» 
which  he  relies,  and  providing  that  "upon  trial 
the  defendant  shall  be  confined  to  proof  of  the 
title  or  facts  stated  by  him  in  such  abstract 
or  statement,"  had  filed  a  plea  stating  that  he 
wonid  offer  parol  proof  to  sustain  his  title  and 
right  of  possession,  the  court  properlv  permitted 
defendant  to  prove  by  parol  a  consiaeration  for 
the  conveyance,  particularly  where  the  replica- 
tion alleged  that  parol  evidence  would  be  intro- 
duced to  show  that  the  conveyance  was  with- 
out consideration  and  fraudulent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |$  789-796;  Dec.  Dig. 
<©=»269.] 

Appeal  from  Court  of  Oommon  Pleas, 
Butler  County. 

Ejectment  by  James  B.  Mates  against  Bella 
A.  Xonng  to  recover  land  alleged  to  have 
been  conveyed  In  fraud  of  creditors.  From 
Judgment  directing  Judgment  for  defendant, 
plaintiff  appeals.    AfiBrmed. 

The  facta  appear  in  the  following  opinion 
by  Williams,  P.  J.,  specially  presiding  in  the 
common  pleas: 

A  jury  for  the  trial  of  the  above-stated  case 
was  sworn  on  June  12,  1907,  and  after  the  hear- 
ing of  testimony  had  been  concluded  the  parties, 
by  a  paper  filed  in  the  office  of  the  prothouotary, 
agreed  to  dispense  with  a  trial  by  jury  and  sub- 
mit the  case  to  the  court,  with  power  to  de- 
termine all  questions,  both  of  law  and  fact,  in 
accordance  with  the  provisions  of  the  act  of 
AprU  22,  1874  (P.  L.  109). 

After  the  testimonv  had  been  transcribed,  the 
case  argued  and  brieb  of  counsel  filed,  the  court, 
on  June  11,  1908,  filed  the  opinion  to  which 
the  exceptions  now  before  us  were  filed.  Said 
exceptions  were  filed  on  July  10,  1908,  and 
(here  the  case  rested  for  a  period  of  nearly  six 
years,  or  until  the  4th  day  of  May,  1914,  when 
sold  exceptions  were  argued  by  counsel  The 
brief  of  the  learned  counsel  for  the  plaintiff, 
however,  was  not  filed  with  the  court  until 
July  7,  1914. 

In  all,  34  exceptions  have  been  filed,  of  which 
20  are  to  the  opinion  of  the  court,  6  are  to  6 
of  the  12  findings  of  fact  by  the  court,  while  8 
exceptions  are  filed  to  the  6  conclusions  of  law 
stat^  by  the  court.  To  now  reconsider  and 
discuss  each  of  these  numerous  exceptions  in  de- 
tail would  involve  a  retrial  of  the  whole  case, 
a  task  upon  which  we  hesitate  to  enter  in  view 
of  the  great  length  of  time  that  has  elapsed 
since  the  filing  of  our  former  opinion  and  the 
filing  of  exceptions  thereto  by  the  learned  coun- 
sel for  the  plaintifE.  We  have,  however,  careful- 
ly reread  said  opinion  in  connection  with  said 
exceptions,  and  find  that  all  of  the  material 
questions  presented  by  said  exceptions  were  fill- 
er heard  and  carefully  disposed  of  In  our  for- 
mer consideration  of  the  case. 

Tlie  principal  question  urged  at  the  argument 
of  said  exceptions  was  as  to  the  effect  of  the 
rule  of  court  cited  at  the  argument  by  the  learn- 
ed counsel  for  the  plaintiff,  which,  in  substance, 
requires  the  defendant  in  an  action  of  ejectment 
"to  file  a  statement  containing  an  abstract  of 
the  titie  or  facts  on  which  he  relies  for  his  de- 
fense, whether  the  same  be  in  writing  or  other- 
wise. •  •  *  Upon  trial  the  defendant  shaU 
be  confined  to  proof  of  the  title  and  facts  stated 
by  him  in  snch  abstract  or  statement,"  etc.  In 
compliance  with  this  rule,  the  defendant  filed 
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an  "answer  and  plea,"  fa  which,  In  addition  to 
the  plea  of  "not  guiltjr/'  the  defendant  set  oat 
an  abstract  of  her  title  to  the  land  described  in 
the  writ 'and  stated  that:  "In  addition  will  offer 
parol  proof  to  sastain  defendant's  title  andright 
of  possession."  In  our  former  consideration  of 
the  case  we  held  that  under  the  pleadings  in  the 
case  the  defendant  was  entitled  to  offer  parol 
evidence  as  to  the  actual  or  real  consideration 
for  the  deed  under  which  she  claims  title  to  the 
land  in  dispute.  If  trnj  doubt  existed  as  to  that 
question  after  the  defendant  had  filed  her  "an- 
swer and  plea,"  w«  think  that  doubt  was  entire- 
ly removed  by  the  replication  or  denial  subse- 
quently filed  on  behalf  of  the  plaintiff,  in  which 
the  defendant's  abstract  of  title  is  denied  and  it 
is  averred  that:  "The  same  is  fraudulent,  and 
made  for  the  purpose  of  defrauding  creditors 
and  plaintiffs  as  one."  The  closing  paragraph 
of  said  replication  or  denial  ia  as  follows :  "Pa- 
rol and  other  evidence  will  be  offered  in  support 
hereof  and  to  sliow  the  indebtedness  of  E.  K. 
Young  prior  to  November  18,  1904,  end  that  the 
conveyance  into  his  wife,  Bella  A.  Young,  was 
without  consideration  and  to  defraud  his  cred- 
itors and  plaintiff." 

We  were  of  the  opinion  at  the  trial  that  the 
notice  given  by  the  defendant  of  her  intent  to 
offer  parol  proof  in  support  of  her  abstract  was 
sufficient  to  warrant  the  admission  of  parol 
proof  in  explanation  of  the  consideration  in  any 
or  every  deed  mentioned  in  her  abstract.  We 
are  still  of  that  opinion ;  but,  as  we  have  said, 
if  there  was  may  doubt  aa  to  that  question,  it 
was  entirely  removed  by  the  filini^  of  the  plain- 
tiff's replication.  As  the  pleadings  stood  at 
the  time  the  defendant  filed  her  "answer  and 
plea,"  she  was  not  required  to  assume  what 
attack  the  plaintiff  would  make  upon  the  mat- 
ters set  forth  in  the  defendant's  abstract ;  but 
when  the  plaintiffs  replication  was  filed,  as  re- 
quired by  the  rule  of  court,  it  set  forth  that  the 
plaintiff  would  attack  the  deed  of  Bella  A. 
Young  as  being  without  consideration  and  fraud- 
ulent. That  was  the  first  time  that  issue  was 
raised  in  the  pleadings,  and  placed  upon  the 
plaintiff  the  affirmative  in  the  issue  thus  raised. 

As  we  view  the  case  there  are  several  good  and 
sufficient  reasons  why  evidence  of  the  parol 
agreement  in  support  of  the  consideration  for 
the  deed  under  which  the  defendant  claims  title 
was  admissible:  (a)  The  evidence  was  admissi- 
ble because  it  was  In  reply  to  the  plaintiff's  as- 
sertion of  want  of  consideration,  (b)  The  evi- 
dence was  in  reply  to  the  plaintiff's  charge  of 
fraud  and  such  testimony  as  he  offered  in  sup- 
port of  it  (c^  The  evidence  was  competent 
hecause  it  was  in  line  with  the  notice  given  by 
the  defendant  in  her  abstract  that  parol  evi- 
dence would  be  offered.  If  the  plaintiff  desired 
more  specific  information  concerning  the  evi- 
dence thus  proposed  to  be  offered  by  the  defend- 
ant, he  had  the  right  to  call  upon  her  for  a  more 
specific  statement,  and,  having  failed  to  do  so, 
we  think  he  has  now  no  Just  reason  to  complain. 
In  any  view  of  the  case  we  are  unable  to  sec 
how  the  plaintiff  was  placed  at  any  disadvantage 
by  the  admission  of  said  evidence.  The  plaintiff 
could  not  have  been  surprised  at  the  testimony 
offered,  for  he  himself  had  challenged  said  deed 
as  beln^  without  consideration  and  fraudulent, 
and  it  IS  therefore  fair  to  assume  that  be  had 
fully  investigated  the  facts  pertaining  to  the 
same ;  otherwise  his  allegations  concerning  said 


deed  could  not  have  been  made  in  good  faidL 
A  careful  consideration  of  this  branch  of  tlie 
case  has  faQcd  to  convince  us  of  any  substan- 
tial error  in  our  fonAer  condnsions  concern- 
ing it 

A  careful  reconsideration  of  the  whole  case  in 
the  light  of  our  former  opinion-  and  of  the  au- 
thorities cited  by  the  learned  counsel  for  the 
plaintiff  has  not  convinced  us  of  any  such  error 
in  our  former  findings  and  conehuions  as  to 
warrant  us  in  disturbing  them.  It  follows, 
therefore,  that  the  num>!rous  exceptions  filed  to 
said  opinion  should  all  be  dismissed. 

Farther  facts  appear  by  the  opioioa  of  the 
Supreme  Court 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZEB,   JJ. 

T.  O.  Campbell,  S.  F.  Bowser,  and  A  M. 
Christley,  all  of  Bntler,  for  appellant  W. 
D.  Brandon  and  J.  Campbell  Brandon,  both 
of  Butler,  for  appellee. 

PER  CURIAM.  [1,2]  On  November  18, 
1004,  Eliner  El  Young  conveyed  to  his  wife, 
Bella  A.  Young,  the  appellee,  his  undivided 
interest  in  the  two  tracts  of  land  involved 
In  this  ejectment  Subsequently  Judgments 
were  recovered  against  him  by  creditors  who 
had  claims  against  him  at  the  time  of  his 
conveyance  to  his  wife,  and,  on  e.xecutloDS 
Lssued  upon  them,  the  sheriff  sold  to  the  ap- 
pellant, as  trustee  for  himself  and  others, 
whatever  Interest  Young  had  in  the  lands, 
the  Judgment  creditors  Insisting  that  the  co»- 
veyance  to  his  wife  was  in  fraud  of  creditors, 
and  therefore  void  under  the  statute  of  13 
Elizabeth.  The  trial  before  a  Jury  was  in- 
terrupted by  an  agreement  to  submit  the  case 
to  the  court  under  the  provisions  of  the  act 
of  AprU  22,  1874  (P.  L.  109),  and  material 
findings  of  the  trial  judge  were  that,  under 
all  of  the  facts  shown  by  the  testimony,  the 
conveyance  on  November  18,  1904,  by  which 
the  land  in  dispute  was  conveyed,  was  not 
a  voluntary  one,  but  for  a  valuable  con8lde^ 
ation,  and,  even  If  voluntary,  was  not  fraudu- 
lent, as  the  grantor  had  retained  Buffideot 
property  with  which  to  pay  his  then  existing 
Indebtedness.  These  findings  were  am{dy 
supported  by  testimony.  The  complaint  of 
the  appellant,  that,  in  view  of  the  abstract 
of  title  or  facts  filed  by  the  defendant  and 
on  which  she  relied  for  her  defense,  the  court 
erred  In  admlttin?  parol  testtmony,  is  soffl- 
ciently  answered  in  its  opinion  dismisshig 
tile  exceptions  to  findings  of  ftict  and  con- 
clnsionB  of  law. 

As  no  error  is  discoverable  in  the  record, 
the  Judgment  Is  affirmed. 
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ACQUACKANONK  WATER  CO.  v.  PAS- 
SAIC COUNTY  BOARD  OF  TAX- 
ATION et  aL 
(Supreme  Court  of  New  Jemey.    Feb.  3,  1016.) 
Taxatior   «=s>462— Asbessm bnts  —  Rbasskss- 

lUENT. 

Tax  Act  1906  (P.  L.  p.  2ie)  <  9,  ereatlng 
eoanty  boards  of  taxation  in  each  county,  re- 
quires complaints  as  to  assesaments  to  be  filed 
with  the  board  on  or  before  the  20th  day  of 
December  following  the  assessment.  Section  14 
repealed  aU  prior  inconsistent  legislation.  Seld, 
that  a  petition  to  raise  the  valuation  of  pror 
erty,  filed  under  Tax  Act  1903  (P.  L.  p.  894' 


that  a  petition  to  raise  the  valuation  of  prop- 
erty, filed  under  Tax  Act  1903  (P.  L.  p.  894) , 
more  than  a  year  after  the  taxes  had  been  as- 

J J    __fj      A-_    ,_i._      9    it.- 


sessed  and  paid,  comes  too  late,  and  the  assess- 
ment cannot  be  raised,  particularly  as  the  coun- 
ty board  of  taxation  fixed  a  rule  in  accordance 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  806,  807 ;   Dec.  Dig.  <3=>462,] 

Certiorari  by  the  Acquackanonk  Water 
Company  against  the  Passaic  County  Board 
of  Taxation  and  others  to  remoTe  an  assess- 
ment of  taxes.    Assessment  set  aside. 

Argued  before  PARKER,  MINTURN,  and 
KALISCH,  JJ. 

Hampbreys  ft  Snmner,  of  Paterson,  for 
prosecator.  William  B.  Qourley,  of  Pater- 
son,  for  defendants. 

MINTDRN,  J.  The  writ  brings  np  for  re- 
view the  assessment  for  the  tax  of  1913,  up- 
oa  the  property  of  the  prosecutor  In  the 
township  of  Acqnackanonk,  in  the  oonnt;  of 
Passaic. 

Miore  tban  a  year  after  the  payment  of 
the  taxes  of  1913,  and  about  December  16, 
1914,  the  assessment  for  the  latter  year  dis- 
closed the  fact  that  the  property  in  question 
had  been  undervalued  for  the  year  1913. 
Upon  the  itetltion  of  one  John  H.  Adamson, 
a  taxpayer  In  the  district  alleging;  that  fact, 
the  Paasalc  county  board  ot  taxation  raised 
the  valuation  from  $118,140,  as  it  stood  in 
1913,  to  the  sum  of  $249,776,  making  an  addi- 
tion to  the  assessment  of  t$181,636.  The  pe- 
tition was  filed  pursuant  to  section  28  ot  the 
Tax  Act  of  1908  (P.  L.  1903,  p.  412),  and  the 
increase  was  made  after  two  days'  notice  of 
hearing,  served  upon  the  prosecutor.  The  in- 
crease vras  ordered  by  the  board  on  Decem- 
ber 19,  1914.  The  annual  meeting  of  the 
board  was  on  August  6,  1913,  in  accordance 
with  the  statutory  requirement. 

The  twelftb  rule  of  the  county  board  of 
taxation  requires  that  all  complaints  as  to 
assessments  of  property  for  taxes  shall  be 
filed  with  the  board  "on  or  before  the  20th 
day  of  December  following  the  assessment 
complained  of.  Ttiis  rule  was  established 
by  the  board  in  pursuance  of  the  power  con- 
tained in  the  ninth  section  of  the  act  of  1906, 
(P.  Ia,  p.  210)  creating  county  boards  of  taxa- 
tion in  each  county  of  the  state.  This  act 
expressly  repealed,  by  its  fourteenth  section, 
all  prior  Inconsistoit  legislation  upon  the  sub- 
ject of  procedure  in  tax  adjustments,  and 


made  a  radical  change  in  the  methods  of  im- 
posing assessments  and  of  reviewing  such 
assessments.  Its  provisions  must  be  accepted, 
therefore,  as  the  present  requirement  of  the 
law  upon  this  subject.  The  ninth  section  of 
the  act  provides  that: 

"Appeals  may  be  made  at  any  time  prior  to 
the  tw'entieth  day  of  December  of  the  year  in 
which  said  taxes  are  assessed  and  levied." 

It  appears  in  the  case  sub  Judice  that  the 
appeal  by  the  taxpayer  was  not  filed  for  more 
than  a  year  after  the  taxes  for  the  year  1913 
had  been  paid.  The  policy  of  the  state,  fol- 
lowing the  maxim  "Interest  reipubllcse  ut  sit 
finis  lltium,"  requires  the  settlement  of  tax 
controversies  within  a  reasonable  time,  so 
that  the  assets  of  the  dependent  interlocking 
political  dividons  of  dty,  county,  and  state, 
with  thdr  financial  requirements,  shall  be 
finally  and  harmoniously  adjusted.  Eenll- 
worth  V.  Board  of  Equalization,  78  N.  J. 
Law,  304,  72  Atl.  966. 

This  policy  is  expressly  Indicated  In  the 
requirements  of  the  act  of  1906,  as  well  as 
in  the  rule  of  the  county  board  adopted 
thereunder,  and  the  obvious  failure  of  the 
petitioner  In  this  instance  to  comply  with  It 
must  result  in  setting  aside  the  assessment 
In  question. 


CROWN  CO.  V.  REILI/Y  et  al 

(Supreme  Court  of  New  Jersey.    Feb.  3,  1916.) 

(ByOahut  »y  As  Court.) 

ttxeixTnt  «=>11— Demand— NECBSsrrv. 

Where  possession  of  goods  was  rightfully 
acquired,  a  demand  for  the  possession  is  neces- 
sary to  maintain  an  action  of  replevin. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  a  86-97;   Dec.  Dig.  <e=»ll.) 

Appeal  from  District  Court  of  East  Orange. 

Action  by  the  Crown  Company,  a  corpora- 
tion, against  Charles  Reilly  and  another. 
From  Judgment  for  plaintiff,  defendant  Frank 
Bmnetto  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  November  term,  1915,  before  OAR- 
BISON,  TR£1NCHABD,  and  BLACE:,  JJ. 

Hovrard  F.  Kirk,  of  Newark,  for  appel- 
lant. Abraham  M.  Herman,  of  Newark,  for 
respondent. 

BLACK,  J.  This  was  an  action  of  replevin 
originally  brought  in  tha  East  Orange  dis- 
trict court,  under  section  119  of  the  District 
Court  Act  (P.  L.  1898,  p.  603),  which  is  iden- 
tical in  language  with  section  2  of  the  Re- 
plevin Act  (C.  S.  of  N.  J.,  vol.  3,  p.  4368). 

There  is  but  a  single  question  presented 
for  decision  in  this  case,  viz.,  whether  a  de- 
mand was  essential  before  commencing  the 
action.  Motions  to  nonsuit  and  to  direct  a 
verdict  for  the  defendant  were  made  on  the 
ground  that  no  demand  had  been  made  upon 
the  defendant  for  possession  of  the  goods. 
The  court  overruled  the  motions,  holding  that 
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no  demand  was  necessary.  We  think  this 
was  error.  The  facts  on  which  the  motions 
were  based,  as  returned  by  the  record,  are: 
The  action  was  brought  to  obtain  possession 
of  certain  goods  alleged  to  be  owned  by  the 
Crown  Company,  the  plaintiff.  The  plain- 
tiff had  sold  to  one  Lucy  Cuozzo  the  goods  in 
question  by  a  conditional  bUl  of  sale.  Before 
paying  for  them,  she  abandoned  the  goods, 
on  the  premises  of  her  landlord,  Frank  Brun- 
etto,  at  No.  1  Bloomfield  avenue,  Montclair, 
N.  J.  The  landlord  attached  the  goods  of 
Lucy  Cuozzo  and  obtained  a  Judgment 
against  her  for  the  sum  of  $18  for  unpaid 
rent  The  goods  remained  in  the  actual  pos- 
session of  the  landlord  Brunetto  at  No.  1 
Bloomfield  avenue,  Montclair. 

As  was  pointed  out  by  Mr.  Justice  Depue 
in  the  case  of  Woodside  v.  Adams,  40  N.  J. 
Law,  430,  formerly  replevin  could  be  main- 
tained only  when  the  goods  and  chattels  were 
so  taken  as  that  an  action  of  trespass  de 
bonis  asportatis  would  lie.  Bruen  v.  Ogden, 
11  N.  J.  Law,  370,  20  Am.  Dea  593 ;  34  Cyc 
1345.  This  was  the  doctrine  of  the  common 
law.  Now,  by  statute,  the  action  is  also 
given  for  an  unlawful  detention,  but  replevin 
will  not  lie  in  all  cases  where  goods  are  in 
another's  possession.  There  must  be  an  ac- 
tual conversion,  or  a  refusal  to  deliver  on  de- 
mand before  the  detention  becomes  unlawful 
Id.;  Veader  v.  Veader,  87  N.  J.  Law,  140,  94 
AO.  80.  So,  it  was  held,  by  the  Court  of  Er- 
rors and  Appeals,  that  replevin  cannot  be 
maintained  by  the  mortgagee  of  personal 
property  against  the  mortgagor,  after  default 
or  condition  broken,  without  demand  for  pos- 
session first  made.  Black  v.  PIdgeon,  70  N.  J. 
Law,  802,  804,  58  Atl.  372.  The  case  of  Con- 
len  V.  Lemmerman,  87  N.  J.  Law,  84,  93  Atl. 
page  722,  does  not  touch  the  point  here  under 
discussion.  The  general  rule  to  be  deduced 
from  the  cases  is  to  the  effect  that,  if  the  pos- 
session was  rightfully 'acquired,  a  demand  is 
ordinarily  necessary  to  make  the  subsequent 
detention  wrongful;  that  replevin  will  not 
He  against  one  who  has  obtained  possession 
of  the  property  lawfully,  until  a  proper  de- 
mand is  made  for  the  same  and  possession 
refused.  Many  cases  can  be  found  collected 
in  34  Cyc.  1405. 

The  judgment  of  the  district  court  is  there- 
fore reversed,  and  a  new  trial  awarded. 


BENNETT  v.  PIATT  et  aL 

McCONNELL  et  al.   v.  SAME. 

(No.  34/760.) 

(CJourt  of  Chancery  of  New  Jersey.    Not.  22, 
1915.) 

1.  JunoMENT    €=3822— FoBXiON    Juogmxht— 
Fuix  Faith  and  Cbedit. 

Where  complainant,  alleged  wife  of  the  tes- 
tator, and  the  devisee  of  a  60  per  cent  interest 
in  land  with  a  theater  building  thereon,  after 
the  performance  of  a  trust  to  complete  the  build- 
ing, on  advice  of  counsel  entered  into  a  con- 


tract to  sell  her  interest  <m  certain  terms  and 
executed  a  deed  to  be  delivered  on  the  purchas- 
er's performance  of  the  contract,  and  on  her  fail- 
ure to  perform,  the  purchaser  filed  in  the  court  of 
common  pleas  of  Allegheny  county,  Pa.,  a 
bill  for  specific  performance,  and  her  answer, 
filed  by  counsel,  consented  to  a  decree  for  spe- 
cific ijerformance,  which  was  thereupon  entered, 
the  decree  was  entitled  to  full  faith  and  credit 
u^on  her  bill  to  charge  the  purchaser's  estate 
with  the  difference  between  the  fair  market  value 
of  her  share  in  the  property  and  the  contract 
price. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S8  1454,  1488-1490,  1496-1500;  Dea 
Dig.  <g^822.] 

2.  JtrnoKENT  iS=>822— Re9  Judicata— Dscbxb 

FOB    SFKOinO    PEBF0B3IANCIE. 

Such  decree,  in  the  absence  of  anything  to 
impugn  it,  was  res  Judicata  on  the  same  issues 
raised  by  complainant's  bUl,  so  that  she  was  en- 
titled to  no  relief  from  the  contract  of  sale. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  §§  1454,  1488-1490,  1496-1500;  Dec 
Dig.  €=>822.] 

3.  Equity  €=s»71— Lache&— Rjcs  Judicata  — 
Vacation  or  Contract— Awnuitt. 

Where  complainant  sned  to  set  aside  her 
deed  of  her  share  as  devisee  in  land  with  a 
theater  building  thereon,  and  to  set  aside  the 
purchaser's  mortgage  and  bond,  and  for  a  sale 
of  the  property  to  pay  the  amount  due  under 
the  will,  and  also  sued  to  set  aside  the 
testator's  lease  to  defendant  after  making 
the  will,  and  disconthiaed  botii  suits,  her  bill 
to  set  aside  the  lease,  not  brought  nntil  more 
than  a  year  afterwards,  when  the  property  had 
been  disposed  of,  and  when  the  purchasers,  who 
might  have  defended  with  full  knowledge  of  the 
facts,  were  both  dead,  showed  such  gross  laches 
that,  even  if  merit  were  shown,  it  would  be  un- 
conscionable for  the  Chancery  Court  to  enter- 
tain the  complaint 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dfe.  a  204-211 ;   Dec.  Dig.  <&=»71.] 

4.  Tbdsts  <6=>18S  —  Interest  of  Deviskc  — 
Rent. 

Complainant  as  devisee  of  a  share  of  00 
per  cent  in  land  with  a  theater  building  there- 
on, after  performance  of  a  trust  to  pay  off 
mortgages,  taxes,  etc.,  and  to  complete  the  build- 
ing in  not  to  exceed  five  years,  agreed  to  sell  her 
share  subject  to  a  mortgage,  with  a  provision 
that  prior  to  a  certain  day  all  the  rents  should 
be  collected  by  the  trustees,  who  should  not  re- 
ceive any  part  thereof,  or  be  held  to  pay  any 
taxes,  etc.,  and  that  no  interest  should  be  charg- 
ed on  the  purchase  money  before  that  day,  and 
further  agreed  that  the  estate  should  be  devoted 
to  payment  of  the  debts  of  the  estate  out  of  the 
profits  of  the  theater.  Held  that  after  snch 
agreements  and  their  part  execution  by  the  trus- 
tees, complainant  had  no  right  to  an  accounting 
of  the  rents  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §  237;    Dec.  Dig.  «=>183.] 

6.  Witts  «=s»821  —  Intebebt  of  Leqateb  — 
Chabqe  aoainbt  Specifio  DxTin. 

A  bequest  merely  of  a  succession  of  legacies 

of  a  certain  amount  each,  cannot  be  charg«l 

against  a  specific  devise  of  real  estate. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  3§  2114-2119;   Dec.  Dig.  <&=»821.] 

6.  Judgment  «=»822— Oorci.ubiveness— Pbo- 
BATB  Mattebs. 

Where  an  administrator  filed  Ids  first  and 
final  account  in  the  orphans'  court  of  Allegheny 
county,  Pa.,  which  was  confirmed,  and  the  ad- 
ministrators c.  t  a.  filed  their  Joint  account  in 
such  court  which,  after  exceptions  thereto  had 
been  overruled,  was  confirmed,  with  an  order 
of  distribution  thereby  accounting  for  all  prop- 
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ert7  whidk  cune  to  their  hsnds,  and  the  andl- 
lary  execator  filed  hla  final  account  in  the  Sur- 
rpgate'a  Conrt  of  New  York,  which  after  excep- 
tiona  filed  waa  atated  and  settled,  and  the 
amoant  charged  him  Was  charged  against  him 
on  his  acGonnt  filed  in  this  state  as  surriTing 
execator,  anch  decrees  were  res  Judicata,  and 
the  accoanta  in  the  states  of  New  York  and 
PennaylTauia  woold  not  be  reopened  and  exam- 
ined. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  1454,  1488-1490,  1496-1600;  Dec. 
Dig.  «=»822.] 

7.    JtTDQUENT     «=>fl40— CONCLtJBIVENESS— SET- 
TI.EKKNT  07  AOCOTJNT— RKOPENINa. 

The  aettlement  of  the  final  account  of  an 
administrator  in  the  orphans'  court  of  a  coun- 
ty in  the  state,  who  thereupon  tamed  over  the 
tmlanc«  in  his  hands,  except  a  specific  legacy 
to  complainant,  which  he  paid  to  the  executors, 
and  the  allowance  of  the  executors'  account  by 
such  court  over  the  exceptions  of  complainant, 
precluded  the  Court  of  Chancery  from  reopening 
and  re-examining  the  accounts. 

[Bd.  Note; — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1154 ;    Dec.  Dig.  ®=>040.1 

8.  WlIXS  «s>714  —  DbvISK  —  DiBCHABOB  OF 
DSBT. 

A  devise  of  40  per  cent,  of  property  con- 
risting  of  land  with  a  theater  building  thereon, 
sitnated  in  Pennsylvania,  appraised  at  |760,000, 
to  the  holder  of  the  testators  note  for  ^$35,000, 
did  not  discharge  the  debt,  as  the  devise  was  not 
of  the  same  natnre  as  the  debt,  esnecially  as  the 
testator  directed  the  payment  of  all  his  just 
debts ;  M>  that  the  estate  of  the  devisee  was  not 
acconntable  for  money  received  in  Pennsylvania 
on  account  of  a  judgment  on  the  note  obtained 
in  that  state  against  the  estate  of  the  testator. 
[Ed.  Note.— For  other  cases,  see  'Wills,  Cent. 
Dig.  §S  1698-1703;  Dec  Dig.  iS=»714.] 
8.  ExEoxn'OBa  and  Admimbtbatobs  ^=>470— 

SAiC-B — BlIX   FOB   ACCOUNTINO — IiACHEB. 

A  bill  to  charge  executors  for  the  difference 
between  the  selling  price  of  property  of  an  es- 
tate and  its  allegeid  true  value  at  the  date  of 
the  sale,  conducted  in  an  effort  to  see  that  bona 
fide  bidders  were  there  who  would  bid  so  as  to 

Erocure  the  highest  price  for  the  property, 
ronght  more  than  seven  years  thereafter  by 
complainant,  who  from  a  public  record  had 
knowledge  of  the  executors'  account  of  the 
money  received  from  the  sale,  and  after  the 
administrator  and  purchaser  were  dead  and  the 
sitnation  waa  greauy  changed,  would  be  denied, 
on  the  ground  of  complainant's  gross  laches, 
especially  in  view  of  subsequent  events  not 
showing  any  fraud  or  wrongdoing  on  the  part  of 
the  executors. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  2014-2017; 
Dec  Dig.  <S=»470.] 

Bills  by  Laura  Blggar  Bennett  and  by 
James  McCcnnell  and  WUIls  Biggar  against 
James  W.  Piatt,  executor  of  Heury  M.  Ben- 
nett deceased,  and  otbers.  Decree  for  de- 
fendanta 

Charles  C.  Hendrick,  of  Atlantic  City,  W. 
J.  Leonard,  of  Atlantic  Highlands,  and  Alex. 
Simpson,  of  Jersey  City,  for  complainants. 
James  D.  Carton,  of  Asbury  Park,  and  Ed- 
mund Wilson,  of  Red  Bank,  for  defendant 
Piatt  Frank  P.  Patterson,  of  Pittsburgb, 
Pa.,  for  defendant  Colonial  Trust  Co. 

GRIFFEN,  v.  C.  The  above  causes  were 
tried  before  bis  bonor  Lindley  M.  Garrison, 
Vice  Chancellor,   but  were  not  decided  by 


blm  before  he  resigned  to  «iter  tbe  Cabinet 
of  the  President  as  Secretary  of  War,  and 
were  referred  to  me  for  decision. 

Tbe  differences  between  the  parties  grow 
out  at  the  administration  of  the  estate  of 
Henry  M.  Bennett  nnder  his  wUI,  tbe  deal- 
ings between  tbe  parties  touching  property 
devised  to  them,  an  effort  to  have  set  aside 
a  fund  to  raise  an  annuity  of  $1,800,  and  for 
an  accounting.  Both  bills  are  substantially 
alike,  excepting  that  the  particular  relief 
sought  by  tbe  McGonnell  bill  touches  tbe 
fond  for  raising  tbe  annuity  of  $1,800. 

The  bill  of  Laura  Blggar,  or  Laura  Blggar 
Bennett  seeks  substantially  tbe  following  re- 
lief :  (1)  To  charge  the  McNulty  and  OuUck 
estates  with  tbe  difference  between  tbe  fair 
market  value  of  ber  share  In  tbe  BlJou 
Block,  situated  in  tbe  state  of  Pennsylvauia, 
which,  under  the  terms  of  tbe  will  o£  Ben- 
nett, was  60  per  cent,  tbe  enjoyment  of 
which  was  postponed  until  five  years  after 
tbe  death  of  the  testator,  or  sooner  deter- 
mination of  tbe  trust;  (2)  to  set  aside  a 
lease  of  the  BlJou  Block  made  by  Bennett 
to  McNulty  after  the  making  of  tbe  will ;  (3) 
to  set  aside  the  contract  dated  May  IB,  1903 
(erroneously  stated  In  tbe  bill  "May  IS, 
1902"),  as  modified  by  the  agreements  of 
December  17,  1904,  whereby  she  agreed  to 
transfer  her  60  per  cent  of  tbe  BlJou  proi>er- 
ty  to  McNulty  and  Gulick,  and  otherwise 
agreed  with  respect  to  the  property  under 
the  will  of  Bennett;  (4)  for  an  accounting 
of  tbe  rents  of  the  BlJou  Block ;  (5),  (6)  to  re- 
open and  examine  into  the  accounts  of  the 
ancillary  executors  in  the  states  of  New 
York  and  Pennsylvania;  (7)  to  reopen  tbe  ac- 
counts in  the  orphans'  court  of  Monmouth 
county  whereby  allowances  were  made  to 
counsel,  etc.;  (8)  to  compel  McNulty's  estate 
to  account  for  tbe  moneys  received  in 
Pennsylvania  on  account  of  a  judgment  ob- 
tained In  that  state  against  tbe  estate  of 
Bennett  upon  a  note  of  the  deceased;  (9)  to 
compel  the  executors  to  account  for  the  dif- 
ference between  tbe  selling  price  of  tbe  Avon 
property  and  its  alleged  true  value  at  tbe 
date  of  such  sale: 

Tbe  first  second,  and  third  heads  aforesaid 
for  which  relief  is  sought  may  be  considered 
together.  The  right  thereto  is  claimed  under 
the  will  of  Bennett,  the  pertinent  paragraphs 
of  which  are  as  follows: 

"Twenty-fifth.  It  la  my  will  and  I  direct  my 
executors,  hereinafter  named,  to  continue  in 
business  with  R.  M.  Gulick  in  tbe  management,  - 
operation  and  conduct  of  the  Bijou  Theatre,  in 
the  city  of  Pittsburgh,  Pennsylvania,  under  the 
name  of  R.  M.  Gulick  &  Company,  for  the  pe- 
riod of  five  years,  on  the  same  terms  as  hereto- 
fore, if  the  said  R.  M.  Gulick  should  be  willing 
to  continue  the  same,  namely — one-third  of  the 

Srofits  to  go  to  the  said  R.  M.  Gulick  and  thirty 
ollaiB  a  week  during  the  theatrical  season.  If 
the  said  B.  M.  Gulick  should  not  wish  to  con- 
tinue the  said  business  on  said  terms,  then  my 
said  executors  are  to  continne  it  in  their  names 
as  tbe  representatives  of  my  estate^  for  the  same 
period  of  five  years.     The  profits  of  tbe  said 


tstVoT  otber  cHsea  «aa  lame  topic  and  KKY-NUMBBR  ia  all  Kay-Numbered  Dlgesta  and  ladezaa 


Digitized  by 


Google 


484 


96  ATLANTIC  REPORTEB 


(N.J, 


businesa  to  be  applied  by  my  executors,  first  for 
the  completion  of  the  Bijou  Building,  in  Pitts- 
burgh, Pennaylyania,  and  then  for  the  payment 
of  the  mortgage  thereon,  as  provided  in  the 
next  paragraph,  said  paragrapn  being  number 
twenty-siz. 

"Twen^-sixth.  I  give  and  devise  to  my  execn- 
tors  hereinafter  named  in  trust  all  that  certain 
property  and  real  estate,  known  as  the  Bijou 
Building  and  Bijou  Theatre,  situated  on  Penn 
avenue,  near  Sixth  street,  in  the  city  of  Pitts- 
burgh, in  the  state  of  Pennsylvania,  being  a 
tract  of  land  one  hundred  and  twenty  feet  deep 
on  Fenn  avenue  and  one  hundred  and  sixty  feet 
deep.  Said  trust  being  created  for  the  following 
purposes,  namely,  to  complete  the  said  buildings, 
and  to  pay  off  the  mortgage  incumbrance  now 
upon  the  same,  and  I  hereby  authorize,  empower 
and  direct  my  said  trustees  to  collect  the  rents, 
issues  and  profits  of  the  said  buildings,  of  every 
kind  and  character,  and  apply  them,  first,  to  the 
payment  of  the  taxes  as  they  shall  become  due 
upon  said  buildings,  and  the  interest  as  it  shall 
accrue  upon  said  mortgage  incumbrance.  The 
balance  of  the  rents,  issues  and  profits  of  the 
said  buildings  to  be  applied  and  expended,  by 
mjT  trustees  for  the  completion  of  the  said  build- 
ings and  for  the  payment  and  in  satisfaction  of 
the  mortgage  incumbrance  thereon  for  the  period 
of  five  years,  unless  the  purposes  of  this  trust 
shall  have  been  satisfied,  before  that  time. 

"Twenty-seventh.  I  Mve  and  devise  unto 
Laura  Biggar,  of  New  York  City,  and  Peter  J. 
McNulty,  of  Pittsburgh,  hereinb^ore  mentioned, 
to  them  and  their  heirs  and  assigns,  forever,  the 
lands  and  buildings  in  the  last  paragraph  aliove 
mentioned,  after  the  completion  of  the  aforesaid 
trust,  unless  the  said  trust  shall  have  been  com- 
pleted in  less  time  than  the  period  of  five  years 
aforesaid,  in  which  case  the  title  to  said  prop- 
erty is  to  immediately  vest  in  said  parties,  and 
their  heirs  and  assigns,  forever,  in  the  following 
proportions;  Sixty  per  cent,  interest  in  said 
property  to  T^aura  Biggar  and  forty  per  cent,  in 
said  property  to  the  said  Peter  J.  McNulty. 

"Twenty-eighth.  In  case  the  said  Laura  Big- 
gar or  Peter  J.  McNulty  hereinbefore  mentioned 
should  die  before  the  title  to  the  Bijou  Building 
and  the  Bijou  Theatre  vests  in  them,  under 
this  will  then  in  that  case,  I  give,  bequeath  and 
devise  forty  per  cent,  of  said  property  to  the 
children  of  Peter  J.  McNulty,  share  and  share 
alike,  to  them  and  their  heirs  and  assigns  for- 
ever. 

"And  in  case  of  the  death  of  the  said  Laura 
Biggar  I  ^ve,  bequeath  and  devise  thirty  per 
cent,  of  said  building  and  property  to  Willis 
J.  Biggar,  son  of  said  Laura  Biggar,  upon  his 
arriving  at  the  age  of  twenty-one  years,  to  him 
and  his  heirs  and  assigns  forever.  The  other 
thirty  per  cent.,  in  case  of  the  death  of  said 
Laura  Biggar,  I  give,  bequeath  and  devise  unto 
the  Society  for  the  Prevention  of  Cruelty  to 
Animals  of  Asbury  Park,  to  it  and  its  succes- 
sors and  assigns  forever,  for  the  purpose  of  us- 
ing the  income  thereof  for  th«  protection  of 
dumb  animals. 

"Twenty-ninth.  I  authoriee  my  said  trustees, 
if  they  deem  it  expedient  to  construct  a  row  of 
offices  in  the  court  over  the  dressing  room  of  the 
Bijou  Theatre  aforesaid,  and  empower  them  to 
lower  the  theatre  floor  so  that  the  same  shall 
be  on  the  ground  floor  of  the  building  if  they 
think  best  to  do  so." 

The  testator  died  on  April  H,  1902.  Some 
time  prior  to  May,  1903,  lAura  entered  Into 
negotiations  with.  McNulty,  one  of  the  ex- 
ecutors and  trustees,  and  one  Onlick,  with 
a  view  to  disposing  of  her  60  per  cent  In 
the  BlJou  Building  and  Bijou  Theatre  (de- 
vised by  the  twenty-seventh  paragraph)  to 
McNulty  and  Gulick.  These  negotiations  cul- 
minated in  the  execution  of  agreements  on 


May  IS,  1003,  as  modUed  by  tbo  agreements 
of  December  17, 1904. 

It  seems  that  shortly  after  the  probate  of 
the  will  she  asserted  that  ahe,  bdbig  the  wife 
of  Bennett,  became  the  mother  of  a  child 
bom  after  his  death,  which  child  bad  died 
shortly  thereafter,  and  accordingly  presented 
her  petition  to  the  orphans*  court  of  the 
county  of  Monmouth,  setting  forth  the  fore- 
going facts,  and  praying  that  the  decree  ad- 
mitting the  will  to  probate  be  opened  and  for 
the  establishment  of  her  rights  as  widow  and 
mother,  which  petition  stie  withdrew.  In 
this  situation  McNulty  and  Onlick  appeared 
unwilling  to  deal  with  her  unless  she  execu^ 
ed  an  agreement  to  stand  by  the  will  and 
not  assert  against  it,  and  ratifying  the  lease 
which  is  here  sought  to  be  set  aside,  and 
generally  settling  all  differences  touching  the 
estate  and  their  several  interests  therein. 
Such  an  agreement  (Bxhlbit  C,  2)  dated  May 
13,  1903,  was  executed  in  the  presence  of 
witnesses  by  Laura,  McNulty,  and  OuUck; 
one  of  the  witnesses  being  C.  B.  Hendrick- 
son,  one  of  her  present  counsel. 

On  May  13,  1903  (Exhibit  O,  8)  an  agree- 
ment was  executed  by  the  same  parties 
wherein  Laura  agreed  to  sell,  and  McNulty 
and  Gulick  agreed  to  buy,  her  60  per  cent. 
Interest  in  the  Bijou  Building  and  Bijoa 
Theatre  for  the  sum  of  $240,000  subject  to  a 
mortgage  of  $200,000,  then  a  lien  upon  the 
same.  The  agreement  recited  the  terms  of 
the  will,  and  that  doubts  existed  as  to  the 
title  which  Laura  took  on  the  date  of  testa- 
tor's death,  and  also  the  possibility  of  her 
death  prior  to  Ave  years  from  the  date  of 
testator's  death,  and  accordingly  fixed  the 
payments  $100  on  the  signing  of  the  agree- 
ment, $900  on  July  1,  1003,  and  $1,000  on  the 
1st  days  of  January  and  July  in  the  years 
1904,  1005,  1906,  and  the  1st  day  of  January, 
1007,  and  upon  the  delivery  of  the  deed  $7,- 
000;  the  paymrait  of  the  residue,  $225,000, 
to  be  secured  by  a  purchase-money  mort- 
gage on  the  premises,  payable  $25,000  on 
April  12,  1908,  and  $200,000  on  April  12, 1912. 
with  interest  at  4  per  cent,  from  April  12, 
1907.  The  agreement  also  sets  forth  that, 
contemporaneously  with  the  execution  of  the 
agreement,  Laura  executed  the  deed,  which, 
with  the  agreement,  were  to  be  deposited  >»dth 
the  Union  Trust  Company  of  Pittsburgh,  who 
were  empowered  to  make  delivery  of  the  deed 
on  or  after  April  11,  1907,  upon  the  grantee's 
complying  with  the  conditions  precedent  to 
its  delivery.  Mr.  Hendrickson  was  alao  a 
witness  to  this  agreement. 

By  two  agreements  between  the  same  i>ar- 
ties,  both  dated  December  17,  1904  (one  being 
Exhibit  A  contained  in  Ehchlbit  D,  1,  the 
other  Exhibit  C,  14),  the  agreement  ot  sale 
dated  May  13,  1003  (E5xhlblt  C,  3) ,  was  modi- 
fled  by  Increasing  the  amounts  of  the  install- 
ments to  be  paid,  and  reducing  the  amount 
of  the  mortgage  to  be  given  under  this  lat- 
ter agreement,  and  the  two  agreements  of 
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May  13,  1903,  as  modlfled,  were  ratlfled.  It 
la  alao  stated  therein  that  she  (Lanra)  bad 
the  adrlce  of  Samuel. S.  Robertson,  Esq.,  as 
connseL  By  the  agveement  thus  constitnted 
the  burden  at  the  debts  of  testator  In  Penn- 
sylvania was  imposed  upon  his  estate  and 
revenues  from  the  property  in  Pennsylvania, 
and  the  vendees  agreed  to  take  the  lands 
without  dlmlnutloii  of  the  purchase  price  to 
be  paid  by  reason  of  such  debts. 

Ijanra  afterwards  neglected  to  perform  her 
part  of  the  contract,  whereupon  McNulty  and 
Gollck,  on  August  S,  1005,  filed  their  bUl  of 
complaint  in  the  court  of  oommon  pleas  of 
Allegheny  county  No.  2  to  compel  her  to  spe- 
cifically perform.  On  June  27,  1906,  S.  8. 
Robertson  entered  his  appearance  for  the 
defendant  (this  complainant)  and  filed  tibie 
following  answer: 

"I  have  carefully  read  over  the  said  bill  of 
complaint,  and  I  admit  all  the  facts  therein  al- 
leged, and  consent  that  a  decree  shall  be  made 
that  I  specifically  perform  the  agreement,  Ex- 
hibit A  attached  to  and  made  part  of  the  bill  of 
complaint" 

This  answer  is  signed  by  the  present  com- 
plainant, Laura,  and  her  solicitor,  S.  S.  Rob- 
ertson, and  is  sworn  to  by  the  complainant 
The  "Bshibit  A  annexed  to  the  biU"  is  the 
agreement  made  on  the  17th  day  of  December, 
1904,  between  Biggar,  McNulty,  and  Gullck, 
whidi  was  recorded  in  Book  1266,  p.  323. 

Upon  this  answer  a  decree  was  entered  on 
August  4, 1906,  decreeing  apedflc  performance 
of  the-  contract  upon  the  complainant's  ex- 
ecuting and  delivering  the  purchase-money 
mortgage  in  the  agreement  mentioned;  and 
provision  is  made  for  credit  for  payments. 
At  the  foot  of  the  decree  is  the  following: 

"Pittsburgh,  July  12th,  1906. 

**I  approTe  the  within  form  of  decree  and 
consent  that  the  same  be  entered  forthwith.  I 
also  acknowledge  having  received  the  witliln- 
mentioned  mortgage.  S.  S.  Robertson,  Solicitor 
for  the  Defendant" 

H,  2]  This  decree  is  contained  in  the  record 
of  the  suit  which  was  c^ered  in  evidence  as 
Exhibit  D,  1,  and  under  the  federal  Consti- 
tution Is  entitled  to  full  faith  and  credit,  and 
is  res  judicata  on  the  same  Issues  raised  in 
thla  cause.  Nothing  has  been  shown  in  this 
case  wlddi  in  any  manner  impugns  its  effect, 
or  gives  this  court  the  right  to  ignore  it  The 
comiflalnant  Is  therefore  entitled  to  no  relief 
with  respect  to  the  contract  of  May  13, 1903, 
as  modified  by  contracts  of  December  17, 
1904,  for  the  sale  of  the  property. 

[S]  On  the  23d  of  July,  1907,  Laura  and 
Willis  Biggar  (he  appearing  by  Mr.  Hendrick- 
aon  as  next  friend)  commenced  suit  against 
licNoIty  and  Gulick  in  the  court  of  common 
pleas  of  Allegheny  county  No.  2  (Exhibit  D, 
2).  The  bill  comprises  84  printed  pages,  set- 
ting np  substantially  the  same  matter  con- 
tained in  the  two  present  bills  as  to  the 
agreements,  conveyances,  and  mortgage,  and 
praying,  among  other  things,  that:  (1)  The 
deed  made  by  Laura  to  McNulty  and  Gulick 
and  the  bond  and  mortgage  given  by  Mc- 


Nulty and  Gulick  to  her  be  set  aside,  and 
that  the  property  be  sold  to  pay  to  the  com- 
plainants the  amount  due  them  under  the 
will ;  (2)  that  the  sum  of  $30,000  should  be 
set  aside  by  them  from  the  rents,  etc.,  of  the 
Bljon  Building  and  Theatre  to  produce  the 
annuity  of  $1,800  a  year.  Appearances  were 
entered,  answer  filed,  and  issue  joined ;  Mr. 
Hendrickson  appearing  for  the  complainants. 
On  August  4,  1909,  John  J.  Heard,  Esq.,  ap- 
peared for  the  complainants  and  discontinned 
the  suit,  and  the  same,  by  order,  was  discon- 
tinued with  costs.  In  this  record  appears  a 
power  of  attorney  giving  Mr.  Heard  power  to 
assign  the  mortgage  to  the  Shubert  Theatri- 
cal C!ompany,  and  to  settle  and  discontinue 
the  suit 

On  August  6,  1907,  Laura  and  WnUs,  by 
Mr.  Hendrickson,  his  next  friend,  filed  a  biU 
in  the  court  of  common  pleas  of  Allegheny 
county  No.  2  (Exhibit  D,  3)  to  set  aside  the 
lease  made  by  Bennett  to  McNulty  and  Gu- 
lick. The  cause,  being  at  issue,  was  on  Au- 
gust 4,  1909,  likewise  discontinued  with  costs. 
On  June  1,  1909,  Laura  contracted  to  sell  to 
the  Shubert  Theatrical  Company  the  bond 
and  mortgage,  and  on  July  1,  1909,  executed 
an  assignment  conformable  with  the  agree- 
ment; the  consideration  being  $160,000  and 
an  agreement  by  the  assignee  to  assume  the 
performance  of  any  Judgment  which  she 
might  be  directed  to  perform  in  a  suit  brought 
against  her  by  one  Isman  in  the  court  of 
common  pleas  No.  3.  After  all  this  transpir- 
ed, and  when,  apitarently  to  induce  the  ac- 
ceptance of  her  assignment  of  the  mortgage 
and  realize  the  funds  thereon,  she  discontin- 
ued both  suits— not  ignorantly  but  with  the 
advice  of  counsel — she  now,  after  a  period  of 
upwards  of  a  year  after  such  discontinuance, 
seeks  to  renew  the  attack,  when  conditions 
have  completely  changed.  The  Bijou  prop- 
erty and  the  mortgage  have  long  since  been 
disposed  of.  McNulty  and  Gulick,  who  could 
have  defended  with  full  knowledge  of  the 
facts,  were  both  dead  when  these  suits  were 
commenced.  Their  legal  representatives  could 
not  possibly  have  the  knowledge  of  the  facts 
and  the  same  facility  as  their  deceased  prin- 
cipals to  repel  the  numerous  charges  of  fraud 
made  by  the  compdalnants  against  the  deceas- 
ed. The  complainants  might  have  had  a 
bearing  in  the  above  court  of  competent  ju- 
risdiction, where  the  suits  might  have  been 
tried  in  a  manner  fair  to  both  sides,  because 
McNulty  and  Gulick  were  then  both  living. 
The  controversies  between  the  complainants 
and  McNulty  and  OuHick  touching  the  Bijou 
properties,  the  deed,  mortgage,  rents,  and 
lease  were  originated  not  later  than  several 
years  before  the  commencement  of  the  pres- 
ent suits.  Under  such  a  state  of  facts  the 
complainants  have  been  guilty  of  such  gross 
laches  that,  even  if  possible  merit  were 
shown,  it  would  be  unconscionable  for  this 
court  now  to  entertain  their  plaint  Gray  v. 
Gray,  39  N.  J.  £q.  Sll ;  Bennett  v.  Flnnegao, 
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72  N.  J.  Bq.  155,  85  Att  239 ;  Mealey  ▼.  How- 
ard, 79  N.  J.  Eq.  93,  81  AU.  1108,  affirmed 
79  N.  J.  Eq.  224,  81  Ati.  1108;  Sebrlog  t. 
Sebring,  43  N.  1.  Bq.  59,  10  Atl.  193;  Ten 
Broeck  t.  Jadteon,  71  N.  J.  Eq.  682,  69  AU. 
488 ;  Lutjen  v.  Lntjen,  64  N.  J.  Eq.  778,  53 
AtL  625;  Givernaud  ▼.  Olvernand,  81  N.  J. 
Eq.  66,  85  Atl.  830;  Van  Eoat«i  v.  Van  Win- 
kle, 46  N.  J.  Eq.  380,  20  AtL  34;  5  Pom.  Bq. 
Jnr.  H  20,  21. 

In  my  memorandum  to  counsel  deciding  tbe 
caae,  by  inadvertence  I  stated  that  the  eult. 
Exhibit  D,  2,  Instituted  In  Pennsylvania  to 
set  aside  tbe  deed  given  by  Laura  to  Mc- 
Nulty  and  Gullck  under  the  decree  for  spe- 
cific performance  entered  in  tbe  suit  Exhibit 
D,  1,  and  also  the  snit  Exhibit  D,  3,  to  cancel 
the  lease,  were  res  judicata.  This  statement 
was  erroneous,  because  both  suits  were  dis- 
continued by  consent  without  a  hearing.  The 
statement,  however,  as  to  the  bUI  to  set  aside 
tbe  deed  was  immaterial,  because  the  suit 
Exhibit  D,  1,  in  which  the  decree  for  specific 
perfdrmance  was  entered,  Is  res  judicata ;  and 
as  to  the  lease  this  erroneous  statement,  ac- 
cording to  the  views  I  entertain,  would  not. 
change  tbe  result. 

[4]  Touching  the  fourth  object,  I  fall  to 
see  any  tlieory  upon  which  complainants  are 
entitled  to  an  accounting  here  of  the  rents 
and  income  of  the  Bijou  Building  and  Thea- 
tre. By  the  twenty-sixth  paragraph  of  the 
will  the  Bijou  Building  and  BlJou  Theatre 
were  devised  to  the  executors  upon  the  fol- 
lowing trusts :  (a)  To  complete  the  buildings 
and  pay  ott  the  mortgage  on  the  same ;  (b)  to 
collect  tbe  rents,  issues,  and  profits  of  said 
buildings  of  every  kind  and  character,  and 
apply  them  In  payment  of:  First,  taxes  on 
tbe  building  and  interest  on  the  mortgage; 
second,  to  apply  the  balance  to  the  comple- 
tion of  said  buildings  and  the  satisfaction  of 
the  mortgage  thereon.  This  trust  was  ex- 
pressly limited  to  the  period  of  five  years,  un- 
less its  purposes  were  satisfied  prior  to  the 
end  of  that  period. 

By  the  twenty-seventh  paragraph  testator 
devised  the  lands  and  buildings  mentioned  in 
the  twenty-sixth  paragraph  to  Laura  Biggar 
and  Peter  J.  McNulty  in  fee  "after  the  com- 
pletliw  of  the  aforesaid  trust,  unless  the  said 
trust  shall  have  been  completed  in  less  time 
than  tbe  period  of  five  years  aforesaid.  In 
which  case  the  title  to  said  property  is  to 
immediately  vest  in  said  parties"  in  fee,  60 
per  cent,  to  Laura,  and  40  per  cent,  to  Peter. 

A  fair  interpretation  of  tbe  intention  of 
the  testator  displayed  In  the  twenty-sixth 
and  twenty-seventii  paragraphs  Is  that,  know- 
ing that  these  bnlldlngs  were  incomple^  and 
not  knowing  when  he  might  die,  nor  tbe 
amount  of  work  which  might  be  necessary  to 
complete  them,  as  well  as  the  amount  which 
might  be  due  on  the  mortgage  at  the  time  of 
his  demise,  he  fixed  the  duration  of  the  trust 
In  the  minimum  as  of  the  date  of  the  comple- 
tion of  the  buildings  and  tbe  payment  of  the 
mortgage,  and,  in  the  maximum,  at  a  period 


of  five  yeans,  at  the  end  of  which  latter  pe- 
riod the  trust  should  In  any  event  cease,  and 
the  title  vest  in  Laura  and  Peter,  if  then  liv- 
ing, even  though  the  bnlldlngs  were  tliea  un- 
completed, or  the  mortgage  not  then  fuUy 
paid.  If  tills  interpretation  be  correct,  then 
it  is  apparent  that  the  testator  did  not  in- 
tend that  any  part  of  the  rents  and  profits 
of  the  Bijon  Building  and  Theatre  should 
fan  into  the  residue  or  be  used  for  the  pay- 
ment of  legacies,  and  Laura  would  have  the 
right  to  Insist  that  these  rents  be  applied  in 
accordance  with  the  terms  of  the  will. 

This  leads  to  the  question :  Did  McNulty 
and  Gull<^,  at  least  as  against  Laara,  have 
the  right  to  insist  on  this  application?  By 
the  terms  of  the  agreement  (Exhibit  C,  3) 
dated  May  13,  1903,  Laura  agreed  that: 

She  "by  good  and  sufficient  deed  of  general 
warranty,  free,  clear,  and  discharged  of  any 
and  all  liens  or  incumbrances  whatsoever,  ex- 
cepting tbe  mortgage  hereinbefore  recited  [for 
$200,000]  will  and  sufficiently  grant  and  convey 
unto  the  parties  of  the  second  part,  their  heirs 
and  assigns,  in  fee  simple,  all  her  ri^ht,  title, 
and  interest,  being  sixty  per  cent  of  m  and  to 
aU  the  following  deacribed  property:  (It  then 
refers  to  the  will  of  Bennett  and  describes  the 
property.]" 

At  the  foot  of  the  description  Is  a  general 
clause  as  follows: 

"It  being  the  intention  of  the  party  of  the 
first  part  that  her  right,  title,  and  interest  of 
every  kind  whatsoever  in  and  to  the  property 
above  described  *  *  *  shall  be  conveyed  to 
the  party  of  the  second  part,  their  heirs  and 
assigns." 

Later  on  in  the  agreem^it  la  tbe  following 
clause: 

"It  is  further  understood  and  agreed  that  prior 
to  the  12th  day  of  April,  1907,  all  the  rents  of 
said  property  shall  be  collected  by  the  execu- 
tors and  trustees  under  said  will,  and  that  the 
part^  of  tbe  first  part  shall  not  be  entitled  to 
receive  an^  part  thereof,  neither  shall  she  be 
required  to  pay  out  of  her  own  funds  any  taxes 
or  assessments  against  said  property  prior  to 
that  date,  but  the  same  shall  be  paid  by  the  trus- 
tees under  said  will." 

The  agreement  thus  provided  that  no  In- 
terest should  be  charged  on  the  purchase 
money  before  April  12,  1907,  and  for  tbe  de- 
posit of  the  deed,  bcmd,  and  mortgage  wltb 
the  depositary,  to  be  by  it  delivered  on  or 
after  April  11, 1907,  as  above  sUted.  By  this 
agreement  the  parties  plainly  indicated  that 
the  trustees  should  collect  the  renta  and  ap- 
ply them  according  to  the  trusts  contained  in 
the  will ;  that  Laura  was  to  receive  no  bene- 
fit from  them,  and  at  the  end  of  the  five-year 
period,  when  the  trust  was  at  an  end,  McNul- 
ty and  Gullck  were  to  accept  the  pxapeity  in 
tbe  plight  It  was  then  in,  after  tbe  tmsteea 
had  observed  tbe  trusts  In  tbe  will  in  relati(Ki 
thereto. 

Tbe  evidence  shows  that  in  tbe  negotia- 
tions of  sale  the  property  waa  appraised  at 
$750,000.  The  debts  of  tbe  decedent  in  Penn- 
sylvania (which  by  tbe  laws  of  that  state 
were  a  lien  on  tbe  lands  for  a  period  of  two 
years  from  tbe  death  of  decedent,  and  to  ex- 
tend beyond  that  period  salt  must  be  brought 
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witbln  the  two  yean^  were  esttmated  at  $170,- 
OOQ.  There  was  personalty  In  PennaylTania 
amounting  approximately  to  |u20,000,  which, 
when  applied  to  the  payment  of  debts,  left 
$1SO,000  to  toe  made  oat  of  the  lands.  Add- 
ing tbJa  $150,000  to  the  mortgage  of  $200,000 
reduced  the  free  and  clear  value  of  the  land 
to  $400,000,  and  Lanra's  60  per  cent  was 
based  on  this  net  valuation ;  so  that,  if  the 
executM-s  applied  the  rents  for  the  purposes 
mentioned  In  the  will,  the  debts  would  be  an 
additional  lien  on  the  land. 

By  the  agreement  of  December  17,  1901 
(Bxblbit  A,  appearing  In  Kxhlblt  D,  1),  the 
agreement  of  May  13,  1903,  was  modified. 
Thereby  the  partial  payments  to  be  made  to 
Laura  were  increased,  and  the  amount  of  the 
mortgage  to  be  given  decreased.  The  agree- 
ment also  contained  the  following  clause: 

"It  is  further  agreed  between  the  parties  here- 
to that  an  and  singular  the  estate  oi  said  Henry 
M.  Bennett,  deceased,  within  the  state  of  Penn- 
sylvania shall  be  devoted  to  the  payment  of  the 
debts,  liabilities,  and  engagements  of  said  estate 
withont  let,  hindrance,  or  interference  on  the 
part  of  said  party  of  the  first  part,  except  that 
the  said  parties  of  the  second  part  covenant  and 
agree  that  the  said  debts,  liabilities,  and  en- 
gagements shall  in  no  wise  interfere  with,  im- 
pair, or  limit  their  liabilities  to  the  party  of 
the  first  part  under  the  terms  of  this  agreement, 
the  said  parties  of  the  second  part  hereby  un- 
dertaking and  agreeing  that  the  debts  proven 
axainst  the  estate  of  Henry  M.  Bennett,  aeceas- 
ed,  in  the  audit  of  his  account  by  his  executors 
in  the  orphans'  court  of  Allegheny  county, 
Pennsylvania,  shall  be  paid  out  of  said  per- 
sonal property  and  revenues  of  said  estate  with- 
in the  state  of  Pennsylvania,  withont  in  any 
way  charging  the  real  estate  hereinbefore  men- 
tioned to  the  detriment  of  said  j)arty  of  the  first 
part,  and  that  they  will  take  title  of  said  party 
of  the  first  part  on  the  terms  and  conditions 
hereinbefore  mentioned,  subject  to  a  certain 
mortgage  of  two  hundred  thousand  dollaiii 
($200,000.00)  against  the  real  estate  hereinbe- 
fore described." 

In  view  of  the  foregoing  it  is  apparent  that 
after  tlie  execution  of  the  above  agreements 
and  the  consummation  thereof  these  com- 
plainants ceased  to  have  any  farther  interest 
in  the  Bijoa  rentals,  except  to  the  extent  of 
haTlng  the  debts  in  Pennsylvania  discharged 
so  that  no  recourse  should  be  bad  to  assets 
oatside  of  that  state  to  pay  the  same.  This 
was  done.  McNulty  and  Gullck  paid  a  bal- 
ance of  $131,000  of  debts,  to  pay  which  there 
was  no  personalty  In  Pennsylvania,  in  addi- 
tion to  which  there  was  such  accounting  In 
Pennsylvania,  as  hereafter  appears. 

m  But,  apart  from  the  fact  that  Laura 
disposed  of  all  her  Interest  in  the  Bijou  prop- 
erty, the  complainants  contend  that  the  rents 
should  be  brought  into  the  accounting  to 
raise  a  fund  to  be  set  aside  to  luty  the  annu- 
ity of  $1,800  a  year  given  her  in  the  fifth 
paragraph  of  the  will.  This  bequest,  bow- 
ever,  is  merely  a  succession  of  legacies  of  $1,- 
800  each  (Merritt  v.  Merritt,  48  Eq.  [3  Dick.] 
1,  21  Aa  128,  afilrmed  61  Eq.  [6  Dick.]  638, 
30  AtL  429),  and  cannot  be  charged  against 
the  spedflc  devises  of  real  estate  (Anderson 
T.  Anderson*  81  Bq.  [4  Stew.]  560).    This  be- 


ing the  case,  she  has  no  snCh  interest,  ettber 
as  legatee  annuitant  or  residuary  legatee,  to 
ask  an  accounting  of  these  rents. 

[I]  As  to  the  fifth  and  sixth  objects,  viz., 
to  reopen  and  examine  Into  the  accounts  of 
the  ancillary  executors  in  the  states  of  New 
York  and  Pennsylvania: 

At  the  November  term,  1903,  of  the  or- 
phans' court  of  Allegheny  counljr,  Piatt,  ad- 
ministrator pendente  lite,  filed  his  first  and 
final  account  (Exhibit  B,  10)  showing  a  bal- 
ance on  hand  of  $22,346.66,  which  by  order  of 
November  2,  1903,  was  confirmed.  ° 

At  the  April  term,  1904,  of  the  orphans' 
court  of  Allegheny  county,  McNulty,  Piatt, 
and  Hawkins  filed  their  joint  account  as  ad- 
ministrators c.  t.  a.  (Exhibit  F,  1),  covers 
Ing  their  transactions  down  to  November  30, 
1008,  being  a  date  subsequent  to  the  mak- 
ing of  the  contract  to  convey  (May  13,  1903). 
This  account  covered  the  balance  found  due 
on  the  Piatt  accounting  as  above,  $22,346.66, 
and  the  rentals  received  and  cash  received 
under  the  Bennett  lease  of  the  theater,  and 
exhibited  a  balance  of  $39,962.26. 

On  May  27,  1904,  the  court,  by  Its  decree, 
overruled  exceptions  to  the  account,  con- 
firmed the  same,  and  ascertained  that  the 
debts  amounted  to  $166,179.93,  that  there  was 
a  deficiency  of  personal  property  to  pay  the 
same,  amounting  to  about  $131,000,  and  or- 
dered that  the  balance  in  the  hands  of  the 
accountants  be  distributed  among  the  credi- 
tors, unless  an  appeal  was  taken  in  20  days. 
A  claim  of  McNulty's  on  a  note  of  Bennett's, 
put  In  judgment,  for  $41,667.50,  was  allowed, 
upon  which  he  received  $8,743.55,  which  will 
be  considered  hereafter.  Another  account  ap- 
pears to  have  been  filed  In  the  orphans'  court 
of  Allegheny  county  upon  which  a  decree 
was  entered  November  24,  1909  (Exhibit  E), 
directing  distribution  of  a  balance  of  $3,- 
894.97,  unless  an  appeal  was  taken  within 
20  days. 

McNulty  and  Gullck,  as  above  stated,  paid 
and  discharged  the  $131,000,  balance  of  un- 
paid debts  In  Pennsylvania,  without  recourse 
to  any  of  the  assets  in  New  York  or  this  state; 
nor  are  any  such  debts  now  charged  against 
the  property  here. 

By  the  foregoing  the  executors  (adminis- 
trators eta.)  accounted  for  all  the  property 
which  apparently  came  to  their  bands,  and 
distributed  the  same  by  order  of  a  court  of 
competent  Jurisdiction.  Nothing  is  shown 
against  either  account  to  JusUfy  a  denial  to 
either  of  full  faith  and  credit  Under  such 
circumstances  the  decrees  passing  the  same 
are  res  Judicata. 

Touching  the  accounts  in  New  York: 
Piatt,  as  sole  surviving  ancillary  executor, 
filed  his  final  account  in  the  Surrogate's 
Court  of  New  Tork  on  January  13,  1008. 
About  August  17,  1908,  Laura  filed  numerous 
exceptions  to  the  account  On  April  12, 1910, 
the  surrogate  of  that  county,  by  decree,  set- 
tled and  stated  the  account,  ascertaining  that 
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Piatt  had  In  his  hands  127,974.07,  and  order- 
ed that  he  pay  the  same  to  hlms^f  as  execu- 
tor In  New  Jersey,  and  npon  so  doing  he 
should  be  discharged.  The  account  of  Piatt, 
filed  in  New  Jersey,  charges  himself  as  sur- 
viving executor  with  this  sum  of  $27,074.07, 
under  date  of  May  10,  1010,  In  full  compli- 
ance with  the  above  decree.  This  decree  is 
a  fluality,  and  likewise  les  Judicata. 

[7]  As  to  the  sevoith  object,  viz.,  to  re- 
open the  accounts  In  the  orphans'  court  of 
Monmouth  county  whereby  allowances  were 
made  to  counsel,  etc.: 

Pending  the  litigation  over  the  will,  John 
F.  Hawkins  was  appointed  administrator, 
and  filed  bis  final  account  in  the  orphans' 
court  of  the  county  of  Monmouth  August  4, 
1902,  which  was  passed  and  allowed  Septem- 
ber 4,  1902.  The  balance  shown  in  his  hands 
was  112,436.05.  He  also  claimed  credit  for 
$37,483.85,  the  amount  of  specific  legacies 
on  hand  for  distribution.  This  consisted  of 
Jewelry,  etc.  The  balance  of  $12,436.05  ap- 
pears to  have  been  paid  over  to  the  execu- 
tors; tor  they  filed  their  Inventory  April 
9,  1003,  in  which  they  charged  themselves 
with  cash  received  from  John  F.  Hawkins, 
admlolstrator  of  the  estate  of  Henry  M.  Ben- 
nett, deceased,  $12,436.05.  The  total  amount, 
however,  of  this  Inventory  is  $34,323.77 ;  the 
difference  between  the  two  Items  being  the 
specific  legacies,  as  I  now  recall  it.  I  do 
not  perceive  that  the  complainants  would 
have  any  claim  to  open  the  account  of  Hawk- 
ins on  the  ground  of  any  fraud  or  mistake, 
because  none  such  is  shown;  and  it  is  a  final 
account.  Hawkins  is  dead.  He  turned  over 
the  balance  in  Ills  hands,  reserving  merely 
the  specific  legacies  for  distribution.  Laura 
was  one  of  these  specific  legatees,  and  re- 
ceived her  legacy.  No  other  specific  legatee 
ts  complaining ;  nor  is  it  in  any  manner 
shown  that  all  of  the  specific  legatees  did  not 
receive  that  which  was  their  right. 

On  January  14,  1004,  the  executors  filed 
their  account  in  the  orphans'  court  of  Mon- 
mouth county,  to  which  exceptions  were  filed 
by  Laura  and  one  White,  who  is  a  legatee. 
This  account  was  passed  and  allowed  March 
20,  1006,  the  order  stating,  among  other 
things,  that  "all  exceptions  thereto  were 
either  withdrawn  or  duly  considered."  No 
fraud  or  negligence  on  the  part  of  the  ex- 
ecutors, nor  even  error  or  mistake  in  the  ac- 
counts, are  shown;  therefore  this  court  is 
precluded  from  reopening  and  re-examhilng 
the  account  Sherman  y.  Cameron,  78  N.  J. 
Eq.  532,  80  AU.  645. 

[>]  As  to  the  eighth  object,  viz.,  to  compel 
McNulty's  estate  to  account  for  the  moneys 
received  in  Pennsylvania  on  account  of  a 
Judgment  obtained  in  that  state  against  the 
estate  of  Bennett  on  a  note  of  the  decedent: 

McNulty  held  the  note  of  Bennett  for  $35,- 
000.  The  note  was  sued  on  in  the  state  of 
Pennsylvania,  and  Judgment  entered  there- 
on. The  Judgment  was  for  $41,667.50,  npon 
which  McNulty  (with  other  creditors  in  that 
state)  received  his  distributive  shares,  which 


amounted  to  $8,748.6&  The  oomjAainants  as- 
sert that  the  giving  of  the  devise  and  leg- 
acies to  McNulty  discharged  this  debt.  I 
cannot  accede  to  this  view.  In  Heisler  ▼. 
Sbarp,  44  N.  J.  Bq.  167,  14  AtL  624,  affirmed 
45  N.  J.  Eq.  367,  19  AtL  9S1,  the  Vice  Ordi- 
nary said: 

"If  one,  being  indebted  to  another  In  a  ■am 
of  money,  does,  by  bis  will,  give  his  creditor  a 
sum  of  money  as  great  as  or  greater  than  tlM 
debt,  without  taking  any  notice  at  all  of  the 
debt,  this  shall  nevertheless  be  in  satisfaction 
of  the  debt,  so  that  the  creditor  shall  not  bava 
both  the  debt  and  the  legacy." 

Bat  he  said  further: 

"  •  •  *  Very  slight  circumstances  are  con- 
sidere<1  sufficient  to  take  a  case  out  of  its  opera- 
tion. Thus,  where  a  testator  directs  that  hia 
debts  shall  be  paid,"  etc. 

See,  also,  Van  Riper  v.  Van  Riper,  2  N.  J. 
Eq.  (1  Gr.  Ch.)  1,  which  dtes  Relassis  v.  Utb- 
wart,  1  Atk.  428,  where  It  was  held  that  a 
devise  of  land  could  not  be  taken  in  satis- 
faction for  money,  or  vice  versa. 

Under  the  authorities  cited,  as  the  devlaes 
and  bequests  to  McNulty  were  not  of  the 
same  nature,  quality,  or  character  as  the 
debt  owing  by  Bennett  to  McNulty,  and  as 
the  testator  directed  the  payment  of  all  of 
his  Just  debts,  it  se^ns  clear  that  the  said 
devises  and  bequests  were  not  given  in  sat- 
isfaction of  the  debt.  A  contrary  view,  how- 
ever, would  not  aid  the  complainants;  be- 
cause, if  the  devises  and  bequests  were  In 
discharge  of  the  debt,  then  there  would  be 
so  much  more  money  in  PennaylvanJa  fbr  dis- 
tribution among  the  other  creditors,  who,  on 
final  disposition,  were  owing  In  gross  about 
$131,000,  which  McNulty  had  to  pay.  and  this 
reduction  of  payment  would  inure  to  the 
benefit  of  both  McNulty  and  Gulick  on  their 
contract  of  purchase,  in  that  there  would  be 
leas  debt  to  pay,  because  by  the  agreements 
between  Laura  and  McNulty  and  Gulick  the 
estate  in  Pennsylvania  was  to  be  charged 
with  the  debts  in  that  state.  After  the  death 
of  McNulty  his  executors  presented  thdr 
claim  in  New  Jersey  for  the  balance  of  this 
Judgment,  but  on  discovering  the  true  situa- 
tion the  same  was  withdrawn,  and  no  claim 
is  now  asserted  against  the  estate  here  for 
any  debt  in  Pennsylvania. 

[•]  As  to  the  ninth  object,  viz.,  to  compel 
the  executors  to  account  for  the  dlfferenoe 
between  the  selling  price  of  the  Avon  prop- 
erty and  its  alleged  true  value  at  the  date  of 
such  sale: 

This  property  consisted  of  upwards  of  91 
acres,  and  had  thereon  a  dwelling  in  whldi 
Mr.  Bennett  lived  and  some  buildings  for 
help.  About  June,  1003,  the  executors  ex- 
tensively advertised  this  Avon  property  for 
sale.  Hawkins,  one  of  the  executors  (who 
died  on  May  4,  1901),  some  two  weeks  before 
the  sale,  In  a  conversation  with  Mr.  Carton 
(who  was  in  no  manner  connected  with  the 
estate),  told  him  that  Mr.  Gulick  had  been 
down  to  examine  the  property,  and  wanted  to 
bid  the  property  up  to  a  certain  flcure,  and 
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aaked  Carton  if  be  would  represent  him  at 
the  Mile.    Afterwards  Carton  met  Oullck  and 
tecelYed  Instructions  from  him  as  to  the  snma 
he  ahotild   bid  on  the  yarions  parcels,  and 
Carton  did  as  directed,  bidding  In  about  91 
acres.     Other  parcels  be  did  not  porchaaet 
because  the  prices  bid  were  above  his  instrofr 
tions.    At  this  point  It  Is  apparent  that  there 
was  no  Intent  on  the  i>art  of  Mr.  Hawkins  to 
procore  puffers  for  the  sale,  bnt,  on  the  con- 
trary. It  seemed  to  be  his  purpose,  In  the 
performanoe  of  his  duty,  to  see  to  It  that 
bona  flde  btddan  were  there  who  woold  Md 
In  such  manner  as  to  procure  the  highest 
price  for  the  property.    In  the  account  of  the 
ezecntors  (Bxhiblt  D,  10),  dated  October  10, 
1903,  the  executors  charged  themselyeB  as 
fellows:    *^o  cash  received  from  the  sale  of 
real  estate  at  Avon,  New  Jersey,  116,526.00." 
This  account  was  a  matter  of  public  recocd; 
the  sale  took  place  more  than  seven  years 
before  this  bOI  was  filed;  It  does  not  appear 
that  the  oonqtlalnantB  did  not  have  as  much 
knowledge  at  or  about  the  time  of  the  sale 
as  they  possessed  at  the  time  of  the  flUng  of 
the  MIL    Oullck,  McNulty,  and  Hawkins  are 
all  dead;    and  the  situation  Is  so  changed 
that  the  gross  ladies  of  the  comtdalnanta 
should  now  forbid  inquiry  into  this  tranaao- 
tlon.    But  the  subsequent  events,  which  were 
spread  upon  the  record,  do  not  show  any 
fraud  or  wrongdi^g  on  the  part  of  the  ex- 
ecutors. 

After  Oullck  bought  the  property  be  oi>- 
ganized  a  land  company,  called  the  Lynoie 
Land  Company.     This  corporation  was  or- 
ganized by  Carton,  a  young  man  in  his  (Car- 
ton's) office,  and  another  man.   They  were  all 
dummies.    Oarton  subscribed  for  eight  shares 
of  the  stock,  and  the  others  for  one  share 
each.    These  shares  were  afterwards  trans- 
ferred so  that  Oullck  and  McNulty  could  be- 
come directors  of  the  corporation.    No  shares, 
it  seems,  were  ever  actually  issued.     The 
property  was  then  transferred  to  the  corpo- 
ration.   In  the  fall  of  1009  Carton  bonght 
from  the  corporation  71  of  the  01  acres  for 
$18,000.    The  part  he  bought  had  the  house 
upon  it.     If  it  should  be  assumed  that  the 
remaining  portion  of  the  property  was  of  the 
same  relative  value  as  that  which  Carton 
purchased,  that  portldn  of  the  acreage  would 
be  worth  about  $5,000,  making  a  total  sum 
of  value,  when  Carton  bought,  for  all  of  the 
acreage.   $23,000.     Without  considering  the 
possibility  of  an  Increase  in  value  in  the  six 
years  from  the  date  of  the  sale  until  Carton 
bought,  the  interest  alone  on  the  purchase 
price  of  the  property  paid  by  Oullck,  added 
to  what  he  paid,  would  amount  to  about  $23,- 
000.    Ib  addition  to  this,  there  were  the  tax- 
es to  be  added.    There  is  no  testimony  in 
the  case  which  justifies  the  inference  that 
the  property  did  not,  at  the  executor's  sale, 
bring  its  fair  market  value,  nor  can  any  in- 
^raice  be  drawn  from  the  testimony  that 
the  executors  did  other  than  their  duty. 


This  disposes  of  every  matter,  as  I  under- 
stand it,  raised  by  the  pleadings,  exciting 
the  present  account  pending  in  this  court 
This  should  be  referred  to  a  master  to  take 
and  state  the  account 

I  will  advise  a  decree  in  accordance  with 
the  foregoing  views. 


WOOD  V.  OCEAN  CITT  et  aL    (No.  4610 

(Court  of  Chancery  of  New  Jersey.     Dec.  1, 
1916.) 

1.  DaUAOXS    9=>79— LlQtnOATKD    Dauaoks— 

VAUDrrv  OF  Stipulations. 

When  damages  are  to  be  ascertained  by  the 
breach  of  a  single  Btlpnlation  and  are  uncertain 
in  amount  and  not  readily  susceptible  of  proof 
under  the  rules  of  evidence,  then  if  the  paitiee 
have  agreed  upon  a  sum  as  the  measure  of  com- 
pensatum  for  the  breach,  and  that  sum  is  not 
disproportionate  to  the  preaumable  loss,  it  may 
be  recovered  as  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  164-169;   Dec.  Dig.  «=70.] 

2.  Daxaoes  «=980— Liquidated  Damages— 
Vauditt  or  Stipuiations. 

In  a  suit  to  enforce  a  materialman's  lien 
on  the  amount  due  from  a  city  under  a  contract 
for  the  construction  of  a  sewer  system,  consist- 
ing of  the  laying  of  sewer  mains  and  other  work 
connected  therewith,  and  the  contract  provided 
for  the  payment  b^  the  co&tiactor  to  the  city 
of  $10  a  day  as  hquidated  damages  for  delay 
in  completion  of  the  work,  it  coold  not  be  as- 
sumed without  evidence  that  no  damages  were 
suffered  by  the  city  from  a  delay  of  72  days  in 
completing  the  contract,  or  that  the  damages 
suffered  were  certain  in  amount  or  readily  sus- 
ceptible of  proof,  or  that  $10  a  day  was  dispro- 
portionate to  the  presumable  loss ;  the  presnmp- 
tions  being  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8|  170-176 ;  Dec.  Dig.  «=>80.] 

3.  Municipal,  Cobposationb  ^=9378  —  Liens 
Against  Municipautt— Amoumt  Subject 
TO  Lien. 

The  Municipal  liens  Act  (8  Comp.  St 
1910,  p.  S815)  provides  that  mechanics  or  trad- 
ers who,  under  any  contract  for  any  pablie  im- 
provement with  any  municipality,  shall  perform 
any  labor  or  furnish  any  material  towards  its 
performance,  shall  have  a  lien  therefor  ni>on 
the  moneys  due  or  to  grow  due  under  the  con- 
tract U«ld  that,  where  a  municipality  was 
entitled  to  charge  against  the  contractor  liqui- 
dated damages  for  delay  in  completion  of  the 
contract  provided  for  in  the  contract,  the  Hen 
of  a  materialman  attached  to  on^  the  balance 
remaining  due  to  the  contractor  after  deducting 
such  damages. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  913;  Dec.  Dig.  «=> 
873.] 

Suit  by  Walter  Wood,  surviving  partner, 
trading  as  B.  D.  Wood  &  Company,  against 
the  City  of  Ocean  City  and  others,  for  en- 
forcement of  a  lien  under  the  Municipal 
Liens  Act  Decree  for  complainant  for  a 
part  of  the  relief  asked  for. 

Herbert  G.  Bartlett,  of  Vineland,  for  com- 
plainant Andrew  O.  BosweU,  of  Ocean  City, 
for  defendants. 

LEAMINO,  v.  0.  The  single  question  here 
presented  is  whether,  as  against  a  material- 
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man  who  has  ffled  a  claim  of  lien  under  our 
municipal  Ileus  act  (S  Comp.  Stat  p.  3316), 
a  municipality  can  charge  against  the  con- 
tract price  a  certain  per  diem  amount  which 
has  been  agreed  upon  in  the  original  contract 
as  liquidated  damages  to  the  municipality 
for  failure  of  the  contractor  to  complete  the 
work  within  a  specified  time. 

By  the  terms  of  the  contract  between  the 
municipality  and  its  contractor,  the  contrac- 
tor was  to  construct  for  the  municipality  a 
certain  sewer  system  for  a  given  price  and 
to  complete  the  work  on  or  before  a  speci- 
fied day.  The  contract  also  provided  that 
the  contractor  was  to  pay  to  the  municipal- 
ity the  sum  of  $10  per  day  as  liquidated 
and  ascertained  damages  for  each  and  every 
day's  delay  that  the  work  should  remain 
unfinished  after  the  spedfled  date.  The 
contractor  finished  the  work  72  days  after 
the  day  specified  for  that  purpose,  and  the 
jnunidpality  now  claims  the  right  to  charge 
1720  against  the  amount  that  would  have 
been  due  the  contractor  had  the  work  been 
finished  on  time. 

The  bill  is  filed  by  a  materialman  pursuant 
to  the  provisions  of  our  municipal  liens  act, 
the  municipality  and  the  contractor  having 
been  made  defendants,  and  the  only  present 
controversy  is  whether  the  charge  which  the 
City  has  made  against  the  contractor  as  liqui- 
dated damages  can  be  sustained  as  against 
the  lien  of  the  materialman,  whlcb  Uen  is 
asserted  against  the  balance  which  would 
have  been  due  the  contractor  had  the  work 
been  finished  at  the  time  specified  for  that 
purpose. 

[1]  l%e  rule  laid  down  by  our  Court  of 
Brrors  and  Appeals  in  Monmouth  Park  Ass'n 
V.  Wallls  Iron  Works,  56  N.  J.  Law,  132, 
141,  26  Atl.  140,  19  L.  B.  A.  466,  39  Am.  St 
Rep.  626,  in  relation  to  contractual  stipula- 
tions for  liquidated  damages,  is  that  when 
damages  are  to  be  ascertained  by  the  breach 
of  a  single  stipulation,  and  they  are  uncer- 
tain in  amount  and  not  readily  susceptible 
of  proof  under  the  rules  of  evidence,  then, 
if  the  parties  have  agreed  upon  a  sum  as 
the  measure  of  compensation  for  the  breach, 
and  tliat  sum  is  not  disproportionate  to  the 
presumable  loss,  it  may  be  recovered  as 
liquidated  damages. 

[2]  In  this  case  no  testimony  has  been  In- 
troduced to  ascertain  what  damages,  if  any, 
the  municipality  may  have  suffered  by  the 
delay  of  its  contractor  or  to  determine 
whether  any  such  damages  were  snsc^tible 
of  prool  The  bill  avers  that  the  contract 
was  for  the  construction  of  "a  sewer  system 
bonsistlng  of  'the  laying  of  sewer  mains  and 
other  work  connected  therewith,"  and  that 
averment  Is  admitted  by  the  answer;  the 
<!lause  of  the  contract  touching-  liquidated 
damages  and  the  period  of  delay  .of  the  con- 
tractor in  finishing  the  work  is  also  admitted. 
In  these  circumstances,  it  is  clearly  impossible 


for  this  court  to  assume  either  that  no  dam- 
ages were  suffered  by  tiie  dty  by  reason 
of  the  delay,  or  that  any  damages  suffered 
were  of  a  nature  to  be  certain  in  amount  or 
readily  susceptible  of  prdbf,  or  that  $10  per 
day  was  disproportionate  to  the  presumable 
loss.  The  presumptions  are  to  the  contrary. 
It  is  indeed  difficnlt  to  conceive  a  contract 
in  which  damages  caused  by  delay  in  comple- 
tion would  be  more  uncertain  in  amount  or 
less  suso^tlble  of  proof  than  a  sewer  con- 
struction contract  for  a  munidpality,  and  $10 
per  day  for  delay  as  an  estimated  and  agreed 
amount  cannot  be  said  to  be  disproportion- 
ate to  the  reascmably  presumable  loss. 

[3]  If,  then,  the  munidpality  is  entitled 
to  diarge  the  amount  against  the  contractor, 
it  necessarily  follows  that  the  lien  of  a  ma- 
terialman can  attach  to  only  the  balance  re- 
maining due  from  the  munidpality  to  the 
contractor. 

I  am  unable  to  regard  McKee  v.  Rapp^ 
(Super.  Ct.)  36  N.  Y.  Supp.  176,  as  an  author- 
ity militating  against  the  views  above  ex- 
pressed. In  that  case  the  completion  of  a 
schoolhouse  was  delayed  but  a  few  days, 
and  the  drcuihstances  of  the  case  reasonably 
disdosed  that  no  damajres  had  resulted  In 
consequence.  In  the  present  case  it  is  im- 
possible to  eondude  that  no  fair  presump- 
tion of  actual  damage  exists. 

I  will  advise  a  decree  sustaining  the  Uen 
of  complainant  for  the  balance  of  the  amount 
due  from  the  munidpaUty  to  the  contractor 
after  charging  against  the  contractor  the 
amount  stipulated  in  the  contract  as  liqui- 
dated damages  for  the  contractor's  delay  In 
ctHnpletion. 


OSCAR  BARNBTT  FOUNDRY  GO.  ▼. 

IRON  WORKS  00.  et  aL 

(Na  84/423.) 

(Court  of  Chancery  of  New  Jeisey.    Dec.  15, 
1916.) 

1.  EqciTT  4SS3446— Vacation  of  Injuhction 
— Biu.  or  Rktikw. 

OrdioarUy  rdief  from  a  decree  of  injunc- 
tion on  the  ground  of  an  adjudication  that  the 
contract  the  vi<datioa  of  which  was  enjoined 
liad  been  previously  rescinded  must  be  sought  by 
a  bill  of  review. 

[Ed.  Note.— For  other  .cases,  see  Bquii;,  Gent. 
Dig.  I  1078;    Dec.  Dig.  «=>445.] 

2.  IwjTJHonoK  «=>193— RELwa"— Stat. 

Complainant,  the  exdasive  licensee  of  a 
patented  device,  obtained  an  injunction  against 
the  licensor'B  violation  of  the  license  contract 
wlilch  on  the  licensor's  appeal  was  affirmed,  and 
pending  such  proceeding  the  licensor,  who  did 
not  plMd  the  rescission  in  the  injunction  suit, 
brought  an  independent  suit  in  the  United  States 
courts  and  obtained  a  decree  holding  tliat  the 
contract  had  been  previously  resdnded,  and 
tberecmon  moved  to  vacate  the  mjunction.  Held, 
that  t£e  licensor  was  entitled  to  relief  from  the 
injunction,  not  bj;  its  vacation,  but  by  an  order 
permanently  staying  all  proceedings  on  the  da> 
cree. 

pM.  Note.— BV>r  other  cases,  see  Injunction, 
Cent  Dig.  {  212 ;   Dec.  Dig.  «=3l83.] 
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3.  ISJUMOTIOH   «3»193-^StatM3obts. 

In  such  case  the  order  staying  proceedings 
on  the  injunction  decree  would  be  conditioned 
upon  the  Ucensor's  payment  of  all  the  complain- 
ant's costs  and  counsel  fees  in  the  chancery 
suit,  in  the  Court  of  Errors  and  Appeals,  and 
in  the  federal  jnrisdiction. 

[Bd.  Note.— Per  other  cases,  see  Injonction, 
Cent  Dig.  {  212;  Dec.  Dig.  «3>iaS.] 

Bill  by  the  Oscar  Bamett  roundry  Com- 
pany against  the  Iron  Works  Company  and 
Panl  L.  Crowe.  On  motion  of  defendants 
to  vacate  injunction.  Motion  granted  on 
terms. 

See,  also,  81  N.  J.  E4.  412,  515,  510,  87 
AtL  160. 

Charles  Young,  of  Jen^  City,  and  W.  P. 
Preble,  of  New  York  City,  for  the  motion. 
Egbert  J.  Tamblyn,  of  Newark,  contra. 

HOWBIJi,  V.  C.  On  January  28,  VMS, 
Panl  lb  Crowe,  one  of  the  defendants,  enter- 
ed Into  a  contract  with  the  Oscar  Barnett 
Foondry  Company,  the  complainant,  by  which 
Crowe  licensed  the  complainant  solely  to 
manufacture  a  device  called  mechanical 
chata  stokers,  in  aooordance  with  letters  pat- 
ent Issued  to  Crowe  then^or.  Afterwards 
the  defendants,  Crowe  and  the  Iron  Wwks 
C<«iiMu:iy  (a  corporation  which  has  since  been 
dissolved)  violated  tlie  terms  of  the  contract 
by  inaiwifactnrlng  the  stokers  without  the 
permission  of  the  complainant.  Ttie  com- 
plainant thereupon  brought  suit  in  this  court 
against  the  Iron  Works  Company  and  Crowe, 
and  such  proceedings  were  bad  tbeiein  that 
on  November  25,  1812,  a  final  decree  was  en- 
tered by  which  It  was  ordered  that  an  in- 
junction issue  against  the  Iron  Works  Com- 
pany and  Crowe  restraining  them  <rou  man- 
ufacturing and  selling  any  mechanical  chain 
stokers  embodying  the  features  set  forth  and 
referred  to  in  the  al>ove-mentioned  agree- 
ment of  January  29, 1908,  in  violation  of  the 
exclusive  rights  granted  to  the  complainant 
by  that  agreement,  together  with  other  mat- 
ters pertaining  thereto.  The  defendants  ap- 
pealed to  the  Court  of  Brrors  and  Appeals. 
The  decree  of  this  court  was  affirmed  on  May 
9.  1913,  and  on  June  26th  of  the  same  year 
the  injunction  was  Issued.  The  decree  also 
provided  that  the  defendants,  Crowe  and  the 
Iron  Works  Company,  should  i>ay  the  costs 
of  the  suit,  together  with  a  counsel  fee  of 
$100  to  be  Included  therein,  and  that  execu- 
tion Issue  therefor  according  to  the  practice 
of  this  court.  These  costs  have  not  been 
paid.  In  the  meantime  the  defendant  Crowe, 
conceiving  that  the  contract  upon  which  he 
had  been  sued  had  in  fact  been  rescinded, 
instead  of  pleading  rescission  in  the  pending 
chancery  suit,  brought  an  original  and  in- 
dependent suit  in  the  United  States  Circuit 
Court  for  the  Third  Circuit,  District  of  New 
Jersey,  oa  August  9,  1913,  alleging  that  the 
contract  had  been  rescinded  by  act  of  the  par- 
ties   and  seeking  a  Judicial  declaration  to 


that  effect  Snch  proceedings  were  had « 
therein  that  a  final  decree  was  entered  on 
June  10,  1914,  which  declared  that  the  said 
contract  was  rescinded  on  May  21, 1914.  The 
Oscar  Bamett  Foundry  Company  took  an  ap- 
peal from  the  said  decree  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Tbiiik 
Circuit,  and  on  January  18, 1916,  that  court 
affirmed  the  decree  entered  below,  but  hold- 
ing that  the  contract  between  the  Oscar  Bar- 
nett Foundry  Company  and  Crowe  was  re- 
scinded on  November  2,  1912,  and  not  May 
21,  1914,  as  was  held  by  the  court  below. 
Thereupon  a  final  decree  was  entered  on  the 
mandate  ot  the  appellate  court  on  April  9, 
1915,  by  which  It  was  finally  adjudicated 
that  the  contract  in  question  was  rescinded 
by  the  acts  of  the  parties  thereto  on  Novem- 
ber 2,  1912. 

It  thus  appears  that  there  are  now  two 
decrees  dealing  with  the  said  contract,  one 
In  this  court  adjudging  that  the  contract 
was  In  full  force,  and  that  it  was  violated 
by  Crowe  and  the  Iron  Works  Company  and 
enjoining  them  therefrom,  and  the  other  In 
the  United  States  District  (formerly  Circuit) 
Court  adjudicating  that  the  contract  was  re- 
scinded by  the  act  of  the  parties  on  Novem- 
ber 2,  1912.  It  seems  quite  clear  that  Crowe 
should  have  pleaded  the  rescission  in  the 
chancery  snlt  so  that  all  the  issues  relatlugr 
to  the  validity  of  the  contract  might  have 
been  tried  in  that  suit  Not  having  done 
this,  he  now  finds  the  chancery  injunction 
in  his  way,  and  he  seeks  to  relieve  himself 
of  the  burden  by  moving  to  vacate  the  writ. 

[1]  Ordinarily  relief  of  the  sort  demanded 
here  would  be  sought  by  a  bill  of  review, 
but  no  such  bill  can  be  filed  in  this  case  for 
the  reason  that  the  time  limit  for  taking 
such  action  ezi^red  long  since,  and,  unless  he 
can  have  relief  by  the  motion  now  pending, 
or  its  equivalent,  he  loses  the  etCect  of  the 
decree  of  the  federal  court,  and  the  injunc- 
tion will  stand  as  if  there  had  been  no  de- 
cree avoiding  the  contract 

[2]  In  my  <vlnion,  Crowe  should  now  be 
relieved  from  the  burden  of  the  injunction 
in  chancery,  but  not  in  the  form  in  which 
the  present  motion  is  made.  Instead  of  va- 
cating the  injunction,  which  would  be  equiva- 
lent to  vacating  the  decree,  an  order  should 
be  entered  permanently  staying  all  proceed- 
ings on  the  decree. 

The  manner  of  dealing  vrith  final  decrees 
was  discussed  by  the  present  Chancellor  In 
two  recent  cases.  Hudson  Trust  Company  v. 
Boyd,  80  N.  J.  Eq.  287,  84  Atl.  715,  and  Smith 
V.  Smith,  84  N.  J.  Eq.  13,  92  Att.  791.  The 
first  of  these  two  cases  was  a  motion  to  open 
a  final  decree,  vacate  the  enrollment,  and  dis- 
miss the  complainant's  bill  in  a  foreclosure 
suit  For  reasons  which  appear  in  the  opin- 
ion, the  Chancellor  denied  the  motion,  but 
held  that  after  a  final  decree  had  been  made 
the  proceeding  was  no  longer  under  the  con- 
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'  trol  of  the  parties,  but  that  It  was  under  the 
control  of  the  court,  and  that  such  decrees 
would  be  opened  only  to  let  In  a  defense  to 
prevent  fraud  or  mistake,  or  otherwise  to 
further  the  ends  of  Justice,  and  that  after  a 
decree  had  passed.  In  order  to  effectuate  a 
settlement  by  the  parties,  the  proper  prac- 
tice Is  to  stay  proceedings,  and  not  dismiss 
the  bill.  In  the  other  case  a  simUar  rul- 
ing was  made  in  a  partition  suit,  and  I  take 
It  to  be  the  rule  as  enunciated  In  those  two 
cases  that,  when  Justice  requires  that  pro- 
ceedings be  taken  adversely  to  a  decree,  and 
the  circumstances  are  such  that  a  bill  of 
review  cannot  be  filed,  the  only  remedy  left 
opea  to  the  parties  Is  to  stay  all  proceedings 
thereon.  This  course  was  taken  by  me  in 
the  case  of  Rosenstein  v.  Burr,  83  N.  J.  Eq. 
491,  90  Atl.  1037.  There  a  decree  was  made 
In  favor  of  a  comidainant  in  a  specific  per- 
formance suit  He  declined  to  perform,  and 
the  question  arose  what  should  the  defend- 
ants do  to  relieve  their  land  from  the  cloud 
of  the  decree,  and  it  was  held  under  the  au- 
thority of  the  English  cases  that  there  should 
be  a  decree  rescinding  the  contract  and  stay- 
ing all  proceedings  in  the  salt,  and  that 
seems  to  be  tbe  only  measure  of  relief  which 
can  be  awarded  to  Crowe  in  the  case  at  bar. 
[3]  Inasmuch,  however,  as  Crowe  did  not 
avail  himself  of  bis  right  to  plead  the  re- 
scission in  the  chancery  suit,  he  should  be 
put  upon  terms.  The  order  staying  proceed- 
ings should  be  conditioned  upon  the  payment 
by  Crowe  of  all  the  Barnett  Comx)any's  costs 
and  counsel  fees  In  the  chancery  suit,  In  the 
Court  of  Errors  and  Appeals,  and  in  the 
federal  Jurisdiction. 


HEBMANN  t.   MEXICAN  PETROLEUM 
CORP.    (No.  40/674.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  6. 
1915.) 

(Syllahui  ty  the  Court, f 
L  BntonuNT   <s='67— iNJUNCTioir— PsEVxir- 

TION  OF  WASTB. 

Pending  an  action  In  ejectment,  courts  of 

law  have  injunctive  power  to  restrain  waste,  and 

to  protect  and  preserve  the  property  involved. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 

Cent.  Dig.  {  151;   Dec.  Dig.  <S=57.] 

2.  Action  «=964— CoiamNOKMsnT  or  Suit— 

ISSUANCB  OF  PBOCESS. 

A  suit  in  chancery  is  commenced  when  pro- 
cess Is  issued.  The  statute  requires  the  bill  to 
be  then  on  file. 

[Ed.  Note. — For  other  cases,  see  Action,  'Cent. 
Dig.  SI  725-734;  Dec.  Dig.  <8=»64.] 

8.  Tbiai.  «s>11  —  iHAyBVBi  OF  Causes  — 

"Pendino"  Cause. 

Before  the  issuing  of  process,  a  cause  is  not 
"pending"  in  chancery,  so  as  to  make  it  the  snb- 
iect  of  removal  into  the  law  courts,  under  the 
Transfer  of  Causes  Act  (P.  L.  1912,  p.  417). 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  It  28-80;    Dec.  Dig.  <8=»11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pending.] 


Suit  by  Matthew  A.  Hermann  against  tbe 
Mexican  Petroleum  Corporation,  a  corpora- 
tion duly  Incorporated  under  the  laws  of 
the  state  of  Maine.    BlU  dismissed. 

Peter  F.  Daly  and  Freeman  Woodbrldge, 
both  of  New  Brunswick,  for  comiflalnant. 
McCarter  &  WngMah,  of  Newark,  tor  defraid- 

ant 

BACKES,  y.  C.  Tbe  complainant  dalms 
to  be  tbe  owner  of  a  piece  of  meadow  land 
of  about  six  acres,  In  the  borough  of  Roose- 
velt, Middlesex  county,  In  the  bill  described 
by  metes  and  bounds,  and  at  a  fixed  location, 
which  he  recently  inclosed  with  a  fence.  Tbe 
defendant  has  entered  upon  it  for  the  purpose 
of  building  an  embankment  to  carry  a  rail- 
road across  the  tract  connecting  two  of  its 
factories.  Upon  the  filing  of  tbe  blU  to  re- 
strain this  trespass,  an  order  to  show  cause 
was  granted,  with  a  temporary  stay.  On 
the  hearing  It  was  shown  that  December 
2Sth  last. Benjamin  F.  Yall's  executor  con- 
veyed to  the  complainant  a  tract  ot  land  by 
the  description  contained  In  tbe  bill  ot  com- 
plaint  Vall's  paper  title  was  aoqalrad  in 
the  eO's,  and  oonveyM  to  him  a  piece  of 
meadow  land  In  Itarltan  township,  Essex 
county,  of  which  one  Jtitta  Ludlam  died 
seised.  Where  in  the  township  the  parcel 
is  situated  Is  not  stated  in  the  deed  with  any 
degree  of  certainty.  Tbe  complainant  at* 
tempted  to  locate  It  by  a  map  which  was 
found  Inclosed  in  Vall's  deed,  after  bis  death, 
upon  which  Is  shown  two  ponds.  By  iden- 
tifying the  two  ponds  shown  on  tbe  map  with 
the  two  on  the  locus  in  quo,  and  then  tracing 
tbe  entllne  of  the  tract  as  dlsdosed  by  the 
map,  he  fabricated  the  descriptioa,  which  he 
set  up  in  the  bill  as  describing  his  property. 
Evidence  was  given  showing  that  by  permis- 
sion of  Vall  salt  hay  had  been  cut  on  the 
land  in  controversy.  The  defendant  sets  up 
title  under  a  chain  running  back  as  far  as 
1820,  and  also  produced  some  evidence  show- 
ing that  owners  in  its  diain  of  title,  at  va- 
rious times,  cut  bay  thereon. 

[1]  If  the  complainant's  title  to  this  waste 
land  were  clear,  I  would  regard  the  proposed 
act  of  the  defendant  as  such  a  willful  intru- 
sion ui>on,  and  unwarranted  appropriation  of, 
the  complainant's  property,  and  the  steuctnre 
about  to  be  placed  upon  it  as  such  an  ir- 
reparable Injury  as  to  warrant  Interference 
by  injunction.  But,  in  order  to  Justify  an 
equity  court's  intervention.  It  must  appear 
plainly  that  the  complainant  has  title  which 
is  free  from  doubt  Allman  v.  United  Broth- 
erhood ot  Carpenters,  79  N.  J.  Eq.  160,  81 
AtL  116,  affirmed  79  N.  J.  Eq.  641,  83  AtL 
1118.  Now,  it  is  perfectly  apparent,  from  a 
reading  of  the  Vail  title  deed,  upon  which 
the  complainant  has  buUded,  that  it  is  very 
questionable  whether  the  locus  In  quo  pass- 
ed under  It  In  the  first  place,  the  land 
thereby  conveyed  is  stated  to  be  In  the  coun- 
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ty  of  Bsaex,  and  not  In  Middlesex  coon^, 
where  this  property  In  dispute  lies.  I  am  not 
Informed  whether  there  Is  a  townshU)  of 
Karltan  In  the  county  of  Essex,  but  as  the 
deed  stands  It  is  not  to  be  assumed  that  It 
was  intended  to  conrey  a  title  to  land  not  in 
that  county.  And,  secondly,  the  generaUty 
of  the  description  In  the  deed  Is  of  such  un- 
certain and  ambulatoi7  location  that  it  can. 
If  the  map  is  to  guide,  be  fitted  to  any  piece 
of  land  in  Rarltan  townsliip,  upon  which  may 
be  located  two  ponds,  corresponding  to  those 
In  the  meadow  in  question.  For  this  rea- 
son, a  preliminary  tnlunction  must  be  denied. 

Should  the  blU  be  dismissed?  The  tlUe  of 
the  complainant  is  disputed,  and  the  defend- 
ant has  Interposed  a  challenge  to  this  court's 
jurlsdicticni  over  the  controversy.  The  de- 
fendant's title  may  be  well  founded,  or  It 
may  not  be ;  but  it  is  not  within  the  province 
of  this  court  to  examine  into  the  merlta  The 
jurisdictian  of  equity  to  entertain  the  cause, 
in  the  absence  of  dements  strictly  of  an 
equitable  nature,  is  ousted  by  a  challenge, 
when  it  appears  that  the  dispute  of  the  com- 
plainant's title  Is  substantial,  and  not  a  mere 
pretense.  The  claim  of  the  defendant  to 
the  land  is  rested  upon  the  record  tide  and 
exercise  of  ownership,  and,  as  arrayed  against 
the  demands  put  forth  by  the  complainant, 
Iffeaents  a  purely  legal  question  involving  the 
title  to  land,  the  Issue  of  which  must  be  tried 
and  passed  upon  in  the  law  courts.  Where 
irreparable  injury  is  being  perpetrated  or 
threatened,  this  court  will  Interfere  by  in- 
junction, and  if  the  complainant's  case  rests 
upon  title  to  land  which  Is  disputed,  the 
cause  will  be  held,  and  the  status  quo  of  the 
parties  maintained,  pending  the  trial  at  law. 
When  the  wrong  Is  such  as  equity  wlU  re- 
dress only  after  the  complainant's  title  is 
settled  at  law,  and  no  objection  is  made  that 
the  biU  was  prematurely  filed,  it  will  be 
held  until  that  event  But  where  the  juris- 
diction is  pleaded,  and  the  cause  involves  no 
equitable  features,  or  Injuries  which  this 
court  alone  can  redress,  then  the  bill  must  be 
dismissed.  This  is  the  rule,  as  I  understand 
it,  laid  down  in  Outcalt  v.  Helme  Co.,  42  N. 
J.  Eq.  666,  4  AU.  669,  0  Atl.  683,  and  in  Ma- 
son v.  Ross,  T7  N.  J.  Eq.  627,  77  AU.  44,  and 
Thropp  V.  PubUc  Service  Electric  Co.,  84  N. 
J.  Eq.  144,  93  Atl.  683. 

Even  though  this  court,  in  the  present  cir- 
cumstances, is  not  permitted  to  Intervene  to 
prevent  the  threatened  injury,  the  complain- 
ant Is  not  without  immediate  available  re- 
dress. In  an  action  in  ejectment,  the  Su- 
preme Court  may  interfere  by  injunctive  pro- 
ceedings to  protect  him.  Section  246  of  our 
Practice  Act  (C.  &  4127)  provides  that: 

"In  any  action  in  which  the  right  to  lands  or 
to  goods  and  chattels  is  in  controversy,  the  court 
or  a  judge  may  make  an  order  for  the  protection 
of  thie  property  in  controversy  from  waste,  de- 
■tmction  or  removal  beyond  the  jurisdiction  of 
the  conrt,  upon  satlsiactory  proof  being  made  of 
the  necessity  for  such  order  and  enforce  such  or- 
der by  an  attachment  for  contempt." 


This  was  the  practice  befbre  tbe  statute 
was  passed.  Den  t.  Kinney,  5  N.  J.  Law, 
552;  Barker  v.  Christy,  5  N.  J.  Law,  717; 
Eircher  v.  Schalk,  39  N.  J.  Lew,  335 ;  Oehme 
V.  Rucklehaua,  50  N.  J.  Law,  84,  11  AtL  145. 

[2,  3]  At  tbe  hearing,  I  was  of  the  Impress- 
siou  that  the  filing  of  the  bill  started  the 
suit,  and  then  stated  that,  Instead  of  dis- 
missiug  the  bill,  as  was  formerly  required, 
the  cause  would  be  transferred  to  tbe  Su- 
preme Court,  undor  the  provisions  of  the 
Transfer  of  Causes  Act  of  1912  (Pamph. 
Laws,  p.  417),  where  the  complainant  could 
use  the  pleadings  and  proofs  before  this 
court  for  relief  there.  Upon  further  exami- 
nation and  reflection,  I  have  come  to  the 
conclusion  that  the  order  of  transfer  should 
not  have  been  made.  No  subpoena  was  is- 
sued. The  act  provides  for  the  transfer  of 
causes  "pending"  in  any  court  Before  tbe 
statute  of  4  Anne,  c.  16,  f  22  <A.  D.  1705), 
suits  in  chancery  were  begun  by  the  issuing 
of  process,  after  which  Che  bill  was  filed. 
Though  that  statute,  from  which  section  8 
of  our  Chancery  Act  <G.  S.  411)  was  modeled, 
ordained  that  process  should  not  issue  tUI 
after  the  bUl  is  filed,  it  did  not  alter  the  rule 
that  the  issuance  of  the  writ  was  the  com- 
mencement of  the  suit.  In  Eltch  v.  Smith, 
10  Paige,  Ch.  (N.  T.)  9,  and  Terry  v.  Smith, 
10  Paige,  Ch.  (N.  T.)  9,  where  the  question 
arose  as  to  which  of  two  suitors  had  prior- 
ity of  lien,  by  reason  of  priority  of  snit. 
Chancellor  Walworth  said: 

"The  complainants  in  both  of  these  cases  sent 
their  bills  to  tbe  clerk's  office  at  the  same  time; 
neither  being  aware  of  tbe  fact  that  the  other  was 
about  to  commence  a  suit  against  the  same  de- 
fendant for  a  similar  purjMse.  But,  owinr  to  a 
mistake,  the  depnty  clerk,  who  acted  as  the  ap- 
pellant's agent  filed  the  bill  immediately,  and 
without  applying  to  the  Vice  Chancellor  for 
an  injunction  thereon;  in  conseqaence  of  which 
mistake  that  biU  got  onto  the  files  of  the  court 
two  hours  before  the  respondent's  bill.  And 
if  tbe  filing  of  the  1^,  before  taking  out  and 
serving  a  sabpcena  or  making  a  bona  fide  at- 
tempt to  serve  it,  was  the  eommencemoit  of  a 
suit  in  this  court,  the  appellant  would  have  ob- 
tained a  preference  in  payment  out  of  the  prop- 
erty of  the  defendant  in  i;onsequence  of  tins 
mistake  of  the  deputy  clerk.  The  filing  of  the 
bill,  however,  is  not  the  commencement  of  the 
suit,  although  by  statute  the  bill  must  now  be 
filed  before  any  process  for  tbe  appearance  of 
the  defendant  can  be  issued.  2  Ilev.  St  pp. 
179,  180,  K  70,  76.  It  is  true  in  common  par- 
lance we  use  the  expression  'filing  of  the  bill' 
to  denote  the  commencement  of  a  suit  in  chan- 
cery, instead  of  referring  to  the  issuing  and  serv- 
ice of  the  subposna,  or  tbe  making  of  a  bona  fide 
attempt  to  serve  it,  after  the  bill  has  been  filed, 
which  is  the  actual,  commencement  of  the  suit 
in  this  coiirt"-H!iting  Webb  v.  Pell,  1  Paige,  Oh. 
(N.  T.)  564;  1  Danlell,  Ch.  Prac.  654. 

The  authorities  upon  this  point  are  col- 
lected in  United  States'  v.  American  Lumber 
Go.  (O.  O.)  80  Fed.  309,  and  86  Fed.  827,  29 
a.  G.  A.  431.  The  presentation  of  a  biU  to 
the  chancellor  and  the  granting  thereon  of 
an  order  to  show  cause  why  an  Injunction 
should  not  issue,  with  an  ad  interim  stay, 
brings  the  litigation  before  him  for  a  limit- 
ed purpose,  and  Is  not  the  institution  of  the 
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suit  It  Is  merely  before  him  on  a  motion 
to  consider  the  question  whether  an  Injunc- 
tion should  Issue  when  the  suit  should  be 
commenced,  to  which  the  defendant  enters 
but  a  special  api)earance  for  the  purpose  of 
combating  the  application — a  privilege  ac- 
corded him,  which  has  grown  Into  popular 
practice  within  recent  years.  The  earlier 
method  was  to.  In  the  first  Ihstance,  grant 
a  preliminary  Injunction,  with  the  sealing 
of  which  a  subpoena  had  to  be  Issued,  and 
obviously  because  the  writ  of  Injunction 
could  not  go  forth  except  In  a  suit  which  had 
been  begun.  In  Allman  v.  United  Brother- 
hood of  Carpenters,  supra,  the  present  chan- 
cellor had  occasion  to  call  attention  to  the 
correct  practice. 

The  result  of  my  Investigation  Is  that  at 
the  time  the  order  of  transfer  was  made 
there  was  no  cause  "pending"  In  this  court, 
within  the  meaning  of  the  Transfer  Act, 
and  it  will  be  stricken  out  and  a  decree  en- 
tered dismissing  the  bill.  The  dismissal  at 
this  stage  of  the  case,  the  Jurisdictional 
question  having  been  raised,  is  warranted 
by  the  practice.  Philadelphia  Trust  Co.  v. 
MerchantTlUe,  74  N.  J.  Eq.  330,  69  AtL  729. 


MAUSOLEUM  BUILDERS  OF  NEW  JERr 

SEY  V,  STATE  BOARD  OF  TAXES  AND 

ASSESSMENT  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  8,  1916.) 

(Byllabut  ip  the  Court.) 

1.  Taxation    «=>245— Exemption— Mahboua- 
UM— "Buildings  toe  Ceketsbt  Use." 

A  mausoleum  containing  400  crypts,  to  be 
used  as  a  place  of  sepulture  for  the  dead,  built 
by  an  independent  corporation  on  land  in  the 
Laurel  Grove  Cemetery,  at  Totowa,  is  not  ex- 
empt from  taxation.  It  is  not  a  building  within 
the  meaning  of  the  tax  act  exempting  "buildings 
for  cemetery  use  erected  thereon." 

[EH.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  415;  Dec.  Dig.  «S=»246.] 

2.  Stattttbb  <8=»217  —  Constboction  —  De- 
scbiptive  wobds. 

Words  in  a  statute  descriptive  of  material 
things  should  be  construed  in  reference  to  the 
history  of  the  times  when  the  statute  was  pass- 
ed, and  applied  to  tilings  then  known  to  be  in  ex- 
istence. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  J  298;   Dec.  Dig.  «=i>217.] 

Certiordrl  by  the  Mausoleum  Builders  of 
New  Jersey,  a  body  corporate,  against  the 
State  Board  of  Taxes  and  Assessment,  suc- 
cessor to  the  Board  of  Equalization  of  Taxes 
of  New  Jersey,  and  another,  to  review  an  as- 
sessment of  taxes.    Assessment  affirmed. 

Argued  before  GARRISON,  TRENCHARI), 
and  BLACK,  JJ. 

Mlcbael  Dumi,  ot  Paterson,  for  pro8ecnt<»r. 
Daniel  L.  Campbell,  of  Paterson,  for  respond- 
eata. 

BLACK,  J.  The  wilt  of  certiorari  in  this 
case  was  brought  to  review  an  assessment 


of  taxes  made  In  the  borough  of  Totowa, 
Passaic  county,  real  estate,  $500,  and  build- 
ing, $35,000.  The  county  board  of  taxation 
canceled  the  assessment  on  real  estate,  and 
confirmed  the  assessdient  on  the  bnlldliig. 
The  state  board  of  equalization  of  taxes  af- 
firmed the  Judgment  of  the  county  board  of 
taxation.  The  prosecutor  seeks  to  have  the 
assessment  on  the  building  canceled,  on  the 
ground  that  it  is  exempt  from  taxation,  me 
salient  facts  are;  The  prosecutor  is  a  corpo- 
ration organized  under  the  general  corpora- 
tion act  of  New  Jersey.  Its  objects,  as  stat- 
ed in  the  certificate  of  incorporation,  are  to 
broad  and  sweeping  terms,  which  Indude  the 
building  of  mausoleums.  The  land  on  which 
the  building  assessed  stands  Is  a  plot  100  feet 
In  width  and  150  feet  in  depth  In  the  Laurel 
Grove  Cemetery.  The  Laurel  Grove  Cem- 
etery was  incorporated  by  a  special  act  of 
the  Legislature  March  22,  1872.  P.  Li  1872, 
p.  765.  It  is  authorized  to  hold  in  fee  a  tract 
of  land  not  exceeding  200  acres  for  the  use 
and  purpose  of  a  cemetery.  The  land  was 
purchased  In  1887.  A  resolution  of  the 
Laurel  Grove  Cemetery  Company  provides 
for  selling  the  plot  of  land  to  the  prosecu- 
tor. The  Mausoleum  Builders'  Company  of 
New  Jersey  may  erect  what  is  known  as  a 
mausoleum,  as  a  place  of  sepulture  for  the 
dead ;  the  plans  and  specifications  to  be  first 
approved  by  the  directors  of  the  cemetery 
company.  The  said  mausoleum  is  to  be  main- 
tained, nm,  and  operated  after  its  comple- 
tion, under  the  terms  and  conditions  of  an 
agreement  to  be  made  between  the  prosecutor 
and  the  cemetery  company.  Tbe  boIMlng  on 
the  land  contains  about  400  crypts.  These 
crypts  are  to  be  sold  to  such  persons  as  may 
desire  to  buy  them,  as  a  perpetual  resting 
place  for  the  dead. 

[1]  The  single  question  presented  for  solu- 
tion in  this  case  is  whether  this  mausoleum 
is  taxable;  I.  e.,  Is  It  a  building  under  sec- 
tion 3,  subd.  6,  General  Tax  Act  of  1903,  p. 
396,  which  exempts  "graveyards  not  exceed- 
ing ten  acres  of  ground,  cemeteries  and 
buildings  for  cemetery  use  erected  thereon." 

In  construing  statutes  exempting  property 
from  taxation  it  is  settled  beyond  further 
discussion,  by  a  long  line  of  adjudged  cases, 
that  such  statutes  granting  Immtmlty  from 
taxation  '  must  be  construed  strictly.  Our 
Court  of  Errors  and  Appeals  has  said  that 
the  true  rule  upon  this  subject  is  accurately 
stated  thus: 

"A  grant  of  exemption  from  taxation,  being 
in  the  nature  of  a  renundation  of  sovereignty, 
must  invariafaily  be  construed  most  strictly 
against  the  grantee,  and  can  never  be  permitted 
to  extend,  either  in  scope  or  duration,  beyond 
what  the  terms  of  the  concession  clearly  re- 
quire." Sisters  of  Charity  of  St  EUiabeth  v. 
Cory,  73  N.  J.  Law.  706,  65  AtL  500 ;  Cooper 
Hospital  V.  City  of  Camden,  70  N.  J.  Law,  478, 
67  Aa  260. 

This  rule  was  applied  by  this  court  la 
construing  the  word  "property,"  in  the  act  to 
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Inconiiorate  mral  cemeteries,  as  not  Inclod- 
Ing  personal  property  of  cemetery  associa- 
tions. Rosedale  Cemetery  Ass'n  t.  Undoi, 
J.  Law,  421,  63  Atl.  904. 

[2]  Xliat  this  mansolenm  U  not  exempt 
from  taxation,  It  may  be  said,  to  use  the 
language  contained  in  the  state  tax  board's 
conclusion,  when  the  Legislature  exempted 
buildings  for  "cemetery  use,"  It  could  hardly 
haye  had  In  mind  such  a  structure  as  that 
InTolved  In  this  appeal;  for  such  buildings 
were  not  then  known  or  contemplated.  It  is 
true  that  from  time  Immemorial  mausoleums 
have  been  used  as  a  place  of  sepulture  for 
Individuals  or  for  members  of  an  entire  fam- 
ily, but  never  before.  In  this  state  at  leaat, 
has  the  erection  and  maintenance  of  mauso- 
leums and  the  sale  of  space  therein  been 
made  a  matter  of  commercial  enterprise  con- 
ducted by  a  private  business  corporation.  In 
construing  an  act  of  the  Legislature  the  court 
may  and  ought  to  examine  and  take  into 
consideration  the  hlst(K7  of  the  times  when 
the  statute  waa  passed.  State  v.  Kdly,  71 
Kan.  811,  81  Pac.  450,  70  L.  R.  A.  460,  6  Ann. 
Gas.  29&  F(m:  an  interesting  and  iUustratlTe 
case,  in  which  the  opinion  was  written  hy 
Mr.  Justice  Reed,  bearing  upon  the  meaning 
of  the  words  "electric  or  diemlcal  motors"  in 
a  statute,  see  Ore«a  w-  City  of  Trenton,  54 
N.  I.-Law.  82,  9«,  23  Atl.  281. 
y^OiA  state  board  of  equalization  of  taxes 
ruled  that  "buildings  for  cemetery  use"  meant 
buildings  essential  and  necessarily  incidental 
to  the  use  of  the  cemetery.  This,  we  think, 
Is  the  correct  construction  of  the  statute,  and 
in  its  application  to  the  mausoleum  In  this 
case,  that  it  is  not  exempt  from  taxation. 

Again,  It  is  urged  by  the  prosecutor  that, 
under  the  provisions  of  the  Laurel  Grove 
Cemetery  Company's  charter  (P.  L.  1872,  p. 
756,  S  9)  this  mausoleum  is  exempt  from  all 
taxes  aiDtd  assessments  whatsoever.  This  la 
without  legal  merit,  and  needs  no  discussion. 

The  tax  assessed  against  the  prosecutor  is 
therefore  affirmed. 


MABBB  T.  MABEE  et  al.    (No.  38A69.) 

(Coort  of  Chancery  of  New  Jersey.     Hvt.  8, 
1915.) 

1.  Wnxs  *3»872— CUkiMB  Against  Legact— 
Distbibhtiok. 

In  a  suit  by  a  wife  against  her  husband  to 
reach,  in  payment  of  bis  debt  to  her,  his  fa- 
tkei's  legacy  to  him,  the  court,  having  custody 
of  the  funds  through  payment  to  it,  pursuant  to 
Older,  by  the  father's  executor,  could  distribute 
the  legacy  to  the  wife  on  petition  filed  in  the 
suit,  dthongh  a  creditor  of  the  husband,  who 
attached  the  husband's  interest  in  the  estate  of 
his  fiither  in  the  hands  of  the  latter's  executor 
after  filing  of  the  Mil,  Issue  of  subpoena,  and  ap- 
pearance by  the  husband,  was  not  a  party  to  the 
smit,  since  a  court  having  in  custody  money  for 
distribution,  if  satisfied  that  all  the  necessary 
parties  are  before  it,  may  make  distribution, 
whether  the  parties  are  brought  in  by  the  biU 
and  subpcena,  or  come  in  responding  to  the  pe- 


tltiMi  for  distribution,  as  Ad  the  attaching  cred- 
itor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
l>k.  S§  2221,  2223-2226;   Dec.  Dig.  <S=fe72.] 

2.  Lis  Pekdknb  «=>24— Operatioh  AoAiNar 
Cbeditob. 

Where  a  wife  sued  her  husband  and  others 
to  reach,  in  payment  of  his  debt  to  her,  his  fa- 
ther's legacy  to  him,  and,  after  filing  of  the 
bill,  Eubpceua  to  the  husband,  and  his  appear- 
ance, the  husband's  creditor  attached  in  the 
hands  of  the  father's  executor  the  husband's  in- 
terest in  the  estats^  such  attaching  creditor  was 
subject  to  the  lis  pendens  created  by  the  wife's 
bin,  since  a  suit  in  chancery,  prosecuted  in 
good  faith  and  followed  by  decree,  is  construc- 
tive notice,  to  every  person  acquiring  from  a 
defendant  pendente  lite  an  interest  in  the  sub- 
ject-matter of  the  litigation,  of  complainant's 
rights  as  charged  by  the  bill  and  established  by 
the  decree,  while  the  attaeUng  creditor  derived 
all  bis  rights  from  the  husband,  standing  in  his 
shoes. 

[Ed.  Note.— For  other  cases,  see  lis  Pendens, 
Cent  Dig.  fS  38-40,  42-46;   Dec.  Dig.  <S=24.] 

3.  Lis  Perdewb  «=s>1— Opebatiow  at  Law. 

Courts  of  common  law  recognise  the  doc- 
trine of  lis  poidens. 

[Ed.  Note.— For  other  eases,  see  lis  Pendens, 
Cent  Dig.  g  I ;  Dec.  Dig.  «=5>1.] 

4.  Wnxs  «=>872— Clahjs  AOAiHcr  Iaoaot— 

Iia>0UMDING — ^LlXN. 

Where  a  wife,  in  her  suit  to  reach,  in  pay- 
ment of  her  husband's  debt  to  her,  his  father's 
legacy  to  him,  not  only  created  a  lis  pendens  by 
her  filing  of  Ute  bill,  etc.,  but,  before  levy  of  an 
attachment  of  the  husband's  interest  in  the  fa- 
ther's estate  in  the  hands  of  the  letter's  executor 
by  th«  hnsband's  creditor,  obtained  fram  the 
court  an  injunction  order  impounding  the  whole 
fund  in  the  custody  of  the  executor,  the  fund 
remaining  impounded  pending  suit  until  the 
final  decree  which  directed  the  executor  to  pay 
the  money  into  oourt^  which  be  did,  an  eoaitu>Ie 
lien  in  favor  of  the  wife  was  creatca  for  the  sum 
found  due  her  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  2221,  2223-2225 ;    Dec.  Dig.  «=9872.] 

5.  Lib  Perdmrb  i>...i1   Appuoahow  to  Pkb- 

SONALTT, 

The  English  rule  that  the  doctrine  of  lis 
pendens  is  mapplicable  to  personal  property 
other  than  chattel  interests  in  land  is  probably 
not  the  rule  in  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  S§  9-11;   Dec.  Dig.  «=94.] 

BIU  between  Carrie  W.  Mabee  and  John 
Mabee  and  others.  On  petition  to  distribute 
money  in  conrt  Fond  ordered  paid  to  com- 
plainant 

Allen  R.  Shay,  of  Newton,  for  petitioner. 
Thomas  M.  Kays,  of  Newton,  for  attaching 
creditor.  Henry  C.  Hunt,  of  Newark,  for 
estate  of  John  Mabee. 


HOWELL,  V.  a  On  December  4,  1914, 
Carrie  W.  Mabee,  the  complainant,  brought 
suit  in  this  court  against  John  Mabee,  her 
husband,  and  others,  to  recover  a  sum  of 
money  which  she  claimed  Was  owing  to  her 
by  him.  His  father,  Edward  Mabee,  had 
recently  died  aud  left  him  a  sum  of  money 
as  a  legacy,  and  the  object  of  the  bill  was 
to  reach  that  fund.  The  executor  of  Edward 
Mabee's  will  is  a  party  to  the  stilt. 
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On  the  filing  of  the  bill  an  otiet  was  made 
requiring  the  defendant  to  show  cause  why 
an  Injunction  should  not  be  Issued,  accord- 
ing to  the  prayer  of  the  bill,  with  an  ad 
interim  restraint,  preventing  the  executor 
of  the  deceased  parent  from  paying  orer 
the  legacy  due  to  the  husband  under  the  last 
will  of  his  father,  and  also  prohibiting  the 
defendant  John  Mabee  from  selling,  assign- 
ing, mortgaging,  or  tiansferrldg  Ills  legacy 
under  his  father's  wiU.  On  the  return  day 
of  this  order  there  was  a  stlpnlatlon,  sign- 
ed by  the  solicitors  of  all  the  parties,  where- 
by it  was  agreed  that  the  restraining  order 
theretofore  Issued  in  the  cause  should  re- 
main in  full  force  until  the  final  determina- 
tion of  the  suit  The  defendant  John  Mabee 
and  Theodore  B.  Dennis,  executor  of  Edward 
Mabee's  will,  answered.  After  the  answers 
were  filed,  John  Mabee  died,  and  an  order 
was  made  reviving  the  suit  against  Fred  L. 
Mabee,  administrator  of  bis  estate,  The 
cause  proceeded  to  a  final  bearing,  was  de- 
cided in  faTor  of  the  complainant,  and  on 
June  1,  1916,  a  final  decree  was  entered  ad- 
judging that  the  complainant  recover  from 
the  defendant  Fred  L.  Mabee,  administrator 
of  John  Mabee,  deceased,  the  sum  of  $5,785, 
with  costs  to  be  taxed,  fCnd  that  an  execu- 
tion issue  according  to  the  practice  of  the 
court,  and  that  Theodore  B.  Dennis,  execu- 
tor of  the  will  of  Edward  Mabee,  upon  pass- 
ing his  accounts  through  the  orphans'  court, 
and  ascertaining  the  amount  of  money  in  his 
hands,  pay  that  sum  Into  this  court  to  abide 
the  farther  order  of  the  court  In  pursu- 
ance of  tliat  decree  Mr.  Dennis  paid  into  this 
court  the  sum  of  $3,665.69. 

On  December  7,  1914,  subpoena  was  issued 
<m  the  original  bill,  service  <rf  which  was 
acknowledged  by  Theodore  E.  Dennis,  as 
executor  of  the  will  of  Bdward  Mabee,  de- 
ceased, as  his  solicitor  pro  se,  and  as  to  John 
Mabee  the  sheriff  returned  that  he  was  not 
able  to  find  him  in  his  county,  and  that  he 
was  credibly  Informed  and  verily  believed 
that  the  said  John  Mabee  was  oat  of  this 
state^  and  that  he  resided  Is  the  dtj  of  Los 
Angdes  in  the  state  of  OalifornlB.  On  De- 
cember 17,  1914,  another  subpoena '  was  Is- 
sued on  the  said  bill,  returnable  on  Decem- 
ber 28, 1914,  service  of  which  was  acknowledg- 
ed on  December  17, 1914,  by  Henry  O.  Hunt  as 
solicitor  for  John  Mabee.  The  answer  of  John 
Mabee  was  filed  on  February  5, 1915,  on  which 
day  the  derk  entered  an  appearance  by  John 
Mal>ee,  by  Henry  G.  Hunt,  his  solicitor.  On 
January  18,  1915,  after  the  filing  of  the  bill 
and  the  issue  of  subpoena  and  the  appear- 
ance by  the  defendant  John  Mabee,  a  writ 
of  attachment  was  issued  out  of  the  Sussex 
county  circuit  court  at  the  suit  of  F^ank  E. 
Coursen  agatost  John  Mabee  for  $709.80,  by 
virtue  of  which  the  sheriff  of  the  county  of 
Sussex  on  January  15,  1915,  attached  in  the 
hands  of  the  said  Theodore  B.  Dennis,  execu- 
tor, etc,  all  the  right  and  Interest  of  John  Ma- 


bee in  the  estate  of  the  said  Edward  Mabee, 
deceased,  given  and  bequeathed  to  him  in  and 
by  the  last  will  and  testament  of  the  said 
Edward  Mabee,  and  caused  the  estate  to  be 
appraised  and  the  writ  and  return  thereof 
to  be  filed  in  the  office  of  the  derk  of  the 
county  of  Sussex;  but  no  further  proceed- 
ings were  ever  taken  thereon  by  the  attach- 
ing creditor.  The  complainant  now  claims 
the  whole  of  the  fund  in  court,  and  Coursen, 
the  attaching  creditor,  claims  a  saflldent 
portion  of  it  to  satisfy  his  attachment. 

[1]  The  question  is  raised  in  limine  whetlt- 
er  the  court  can  distribute  the  fund  in  qoes- 
tion  on  a  petition  filed  in  the  original  suit 
in  view  of  the  fact  that  the  attaching  eredl- 
tor,  Coursen,  is  not  a  party,  and  it  is  argued 
that  on  this  account  he  has  not  bad  his  day 
in  court,  and  that  any  proceedings  taken  on 
the  pending  petition  would  be  nugatory  as 
to  him.  This  contention,  however,  cannot 
prevail.  The  situation  is  this:  This  conrt 
has  in  Its  custody  and  possession  a  sum  at 
money  for  distribution.  If  it  is  satisfied 
that  all  the  necessary  x>arties  are  before  it, 
it  may  make  sadi  distribution  among  those 
whom  it  finds  to  be  entitled  to  the  fund,  or 
portions  of  it,  and  I  conceive  that  it  makes 
no  difference  whether-  these  parties  are 
brought  in  by  the  bill  and  subpoena,  or 
whether  they  come  in  in  response  to  a  peti- 
tion. 

The  principal  contention,  however,  is  that 
which  relates  to  the  priorities  of  these  two 
claims;  the  complainant  claiming  by  vir- 
tue of  her  bUl,  subpcena,  and  appearance 
thereto  as  constituting  a  Us  pendens,  sub- 
ject to  which  the  attaching  creditor  must 
take,  if  he  has  obtained  any  right  whatever. 
I  pass  by  the  point  that  no  judgment  lias 
yet  been  entered  in  the  attadmient  suit,  and 
that  therefore  the  rights  of  the  parties  have 
not  been  fixed  at  common  law,  and  I  like- 
wise omit  any  discussion  of  the  point  wheth- 
er the  fund  was  liable  to  garnishment  as  a 
fund  in  custodia  legis,  and  take  up  the  ques- 
tion of  priorities. 

[2]  The  decision  of  the  qnestion  at  issue 
depends  upon  the  principles  which  govern' 
the  pendency  of  suits.  If  the  complainant, 
by  virtue  of  what  took  place  at  and  immedl- 
ately  after  the  filing  of  her  bill,  created  a 
lis  pebdens,  it  must  be  quite  clear  that  the 
attaching  creditor  took  subject  thereto.  The 
rule  is  laid  down  by  Mr.  Justice  Depue  in 
Hanghwout  v.  Murphy,  22  N.  J.  Eq.  631.  as 
follows: 

"A.  suit  in  chancery,  duly  prosecuted  in  good 
faith,  and  followed  by  a  decree,  is  constructive 
notice  to  every  person  who  acquires  from  a  de- 
fendant, pendente  lite,  an  interest  in  the  snb- 
ject-matter  of  the  litigatioii,  of  the  legal  and 
equitable  rights  of  the  complainant  as  charged 
in  the  bill  and  established  by  the  decree.  This 
effect  of  a  auccessful  litigation  in  subordinating 
the  title  of  a  purchaser  pending  a  litigation  to 
the  rights  of  the  complainant  as  established  in 
the  suit  is  not  derived  from  legislation.  It  is 
the  doctrine  of  courts  of  equity,  of  ancient  ori- 
gin, and  rests,  not  upon  the  principles  of  the 
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court  wUh  regard  to  notice,  but  on  the  grotmd 
that  it  is  neceasaiT  to  the  administration  of  jos- 
tice  that  the  deaaion  of  the  court  in  a  suit 
should  be  binding,  not  only  on  the  litigant  par- 
ties, but  also  upon  those  who  acquire  Utle  from 
them  during  the  pendency  of  the  suit.  Such  a 
purchaser  need  not  be  made  a  party,  and  will  be 
bound  by  the  decree  which  shall  be  made." 

[S]  The  role  has  been  followed  In  this 
court  in  Gray  y.  Case,  51  N.  J.  Eq.  428,  26 
AtL  805,  in  Tomer  v.  Honpt.  53  N.  J.  K<i.  at 
page  653,  33  Atl.  28,  and  reaffirmed  by  the 
Court  of  Brrorg  and  Appeals  In  the  case  of 
Wood  V.  Price,  70  N.  J.  Bq.  620,  81  AU.  983, 
38  L.  R.  A.  (N.  S.)  772,  Ann.  Caa.  1913a,  1210. 
It  is  also  the  doctrine  of  the  courts  of  com- 
mon law  (Allen  t.  Morris,  34  N.  J.  Law,  159) ; 
and  It  Is  a  rule  of  almost  universal  accept- 
ance (Murray  t.  Ballou,  1  Johns.  C>h.  [N.  Y.} 
666;  Murray  t.  Lylbum,  2  Johns..  Cb.  [N. 
X.}  441).  It  appears  to  have  been  promulgat- 
ed by  Sir  Francis  Bacon  in  1618,  while  he 
was  Lord  Keeper  of  the  Great  SeaL  His 
order  Is  as  follows: 

"12.  No  decree  bindeth  any  that  cometh  in 
bona  fide,  by  conveyance  from  the  defendant 
before  the  bill  exhibited,  and  is  made  no  party, 
neither  by  bill,  nor  otder,  hot  wher«  he  comes  in 
pendente  lite,  and,  vriiile  the  suit  is  in  full  prose- 
cution, and  without  any  color  of  allowance  or 
privity  of  the  court,  there  regularly  the  decree 
bindetii ;  but,  if  there  were  any  intermission  of 
suit,  or  the  court  made  ae9aainted  with  the 
conveyance,  the  court  is  to  gixb  order  upon  the 
special  matter  according  to  justice." 

The  attaching  creditor  Is  not  in  the  posi- 
tion of  a  purchaser  for  value  without  notice. 
Be  derives  all  his  rights.  If  any  he  has  ob- 
tained, through  John  MaJbee,  aiid  be  stands 
exactly  in  John  Mabee'is  shoes.  His  position 
is  the  same  as  if  Jobn  Mabee  had  by  some 
voluntary  act  of  bis  own  attempted  to  create 
a  lieu  on  this  fund  in  favor  of  the  attaching 
creditor,  or  had  made  or  attempted  to  make 
an  assignment  of  the  fund,  or  some  portion 
thereof.  And  If  be  had  attempted  any  such 
step  as  that  be  could  not,  In  the  face  of  the 
authorities  above  cited,  drive  the  complainant 
from  her  position  or  obtain  a  lien  superior  to 
hers. 

[41  It  must  be  remembered  that  the  com- 
plainant, not  only  created  a  Us  pendens  by 
her  initial  proceeding,  but  before  the  levy  of 
the  attachment  obtained  from  the  court  an 
injunction  order  whose  effect  was  to  im- 
pound the  whole  fund  In  the  hands  and  cus- 
tody of  Mr.  Dennis,  the  administrator  of  Ed- 
ward Mabee's  estate,  and  that  it  remained 
so  Impounded  pending,  the  suit  and  down  to 
the  final  decree.  By  the  final  decree  Mr.  Ben- 
nis  was  directed  to  pay  the  money  into  court, 
whldi  he  did,  where  it  now  is,  so  that  months 
before  the  attaching  creditor  took  his  pro- 
ceedings the  fund  in  question  was  either  un- 
der the  control  or  In  the  actual  possession  of 
the  court.  The  effect  of  this  action  is  to 
create  an  equitable  lien  in  favor  of  the  com- 
plainant to  the  extent  of  the  sum  found  due 
by  the  decree  In  her  favor,  and  Inasmuch  as 
the  decree  Is  for  a  larger  sum  than  the 


amount  of  the  fund  her  lien  must  prevail 
over  that  attempted  to  be  obtained  by  the 
attaching  creditor,  to  the  fuU  extent  of  the 
fund. 

[t]  It  may  be  said  that  the  doctrine  of  lis 
pendens  does  not  apply  to  the  case  in  hand, 
for  the  reason  that  the  proceeding  is  brought 
solely  for  the  reoorery  of  a  money  judgment, 
and  does  not  dlrsetly  affect  the  title  to  or 
possession  of  property.  Mr.  Justice  Lindley 
said  in  Wlgram  y.  BndUey,  [1804]  a  A.  3 
Ch.  494: 

"Upon  principle  sad  authority,  I  am  of  opin- 
ion that  the  doctrine  in  question  is  inapplicable 
to  personal  property,  other  than  chattel  inter- 
ests in  land.  The  InconveideBce  of  extending 
the  rale  to  ordinary  personal  property  is  so  ex- 
tremdy  serious  that  ft  would,  in  my  opinion,  be 
very  wrong  to  so  extend'  it  now  for  the  first 
time,  even  if  such  extension  could  be  justified 
by  reasoning  from  well-established  general  prop- 
ositions wmch  might  serve  as  premises  for  ar- 
riving at  such  a  conclusion." 

This,  however  strongly  held  In  England,  is 
probably  not  the  rule  In  the  United  State& 
Nelttier  can  the  remark  apply  to  a  case  tike 
the  present,  where  there  was  an  actual  sei- 
zure of  the  pBoperty  and  a  holding  of  It  to 
answer  the  demands  of  the  complainant 

I  conclude,  therefore,  that  the  fond  most 
be  paid  to  the  complainant. 


CBAWFOBD  et  ai  v.  WINTBRBOTTOM 

«t  aL 

(Supreme  Court  of  N«w  Jersey.    Feb.  S,  1916.) 

(Syllaiua  (y  the  CourtJ 

1.  Pi^XADiHQ  «=>3eo— Motion  to  SxBiint— Kr- 
rECT  AS  ADMissrow. 

A  motion  to  strike  out  the  plainUifs'  oom- 
plaint  admits  the  truth  of  the  plalntjffs'  allega- 
tions and  any  inferences  of  fact  which  can  be 
legitimately  drawn  therefrom. 

[Ed.    Note. — For    other    cases,    see    Pleading, 
Cent.  Dig.  IS  1129-1146;  Dee.  Dig.  «=»360.] 

2.  Ebtoppel  «=»106— EqtrrrABij!   EfixoPPKL— 
Covtnm  or  Law. 

l^e  doctrine  of  equitable  estoppel  has  been 
adopted  and  applied  to  courts  of  law. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent.  Dig.  SS  201,  290 ;  Dec  Dig.  <8=»106.1 

3.  Limitation  of  Actions  *=»13— Defense— 
EsTOPPEi/— Deficiency  afttbb  Pobeclosum. 

The  defendants  may  be  estoplked  from  set- 
ting up  the  statute  of  limitation  to  a  suit  on  a 
bond  for  a  deficiency  after  foreclosure. 

[Ed,  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |{  56-58 ;  Dec.  Dig.  <S=>13.] 

(AddUioMH  SyNobiM.  by  Editoriol  8fff.)     . 

4.  WoBDB  AMD  Ph»abw— "Waivb*"— "Bsrop. 

PKL." 

Waiver  is  an  intentional  abandonment  or 
relinquishment  of  a  known  right  The  intention 
may  be  shown  by  conduct  as  well  as  by  express 
words.  Mere  silence  at  a  time  where  there  is 
no  requirement  to  speak  is  not  a  waiver  nor  evi- 
dence thereof.  The  term  "waiver"  is  of  the 
same  family  as  "estoppel,"  and  often  used  inter- 
changeably therewith,  thongh  in  strictness 
"waiver"  designates  the  act  or  conseqaence  of 
the  act  of  one  side  only,  while  "estoppel"  is 
applicable  where  the  conduct  of  one  side  has 
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mduoed  the  other  to  take  such  a  positioii  that  he 
will  be  injured  if  the  other  be  permitted  to  re- 
pudiate his  acts.  To  constitute  an  estoppel 
there  must  be  an  admission  intended  to  infla- 
ence,  or  of  such  a  nature  as  will  naturally  in- 
fluence the  conduct  of  another,  and  which  caus- 
es him  to  80  change  his  position  as  materially  to 
injure  him  if  the  party  making  it  is  allowed  to 
retract  it 

[Ed.  Note.— For  other  definidona,  see  Words 
and  Phrases,  Slrst  and  Second  Series,  ISstoppel ; 
Waiver.] 

Appeal  from  Circuit  Court,  Essex  County. 

Action  by  Annie  L.  Crawford  and  another 
against  William  D.  Wlnterbottom  and  anoth- 
er. From  a  Judgment  for  defendaata,  plain- 
tiffs appeal.    Reversed. 

Argued  November  term,  1915,  before  OAK- 
RISON,  TRENCHARO  and  BIACK,  JJ. 

Michael  J.  Tansey,  of  Newark,  for  appel- 
lants. John  W.  McGeehan.  Jr.,  of  Newark, 
for  respondents. 

BLACK,  J.  This  la  an  appeal  from  the 
Judgment  of  the  Esaez  circuit  court  striking 
out  the  plaintiffs'  complaint  and  entering 
Judgment  in  favor  of  the  defendants. 

The  ground  on  which  the  oonrt  rested  its 
action  was  that  the  facts  set  up  in  tbe  plaln- 
tlits'  complaint,  if  true,  were  not  sufficient 
in  law  to  constitute  a  waiver  by  the  defend- 
ants of  their  right  to  plead  the  statute  of  lim- 
itations to  the  plaintiffs'  complaint,  or  such 
as  to  qperate  as  an  estoppel  against  them. 
The  complaint  alleges  the  suit  was  to  recover 
a  deficiency  on  a  bond  after  foreclosure  and 
sale  of  mortgaged  premises.  The  facts  per- 
tinent to  this  inquiry  are  contained  In  the 
sixth  paragraph  of  the  plaintiffs'  amended 
ocHnplalnt,  in  which  it  is  alleged:  That  the 
plaintiffs  did  not  begin  suit  as  required  by 
law  within  six  months  after  the  sherUTs  sale, 
because  defendants,  when  notified  that  suit 
would  be  commenced  against  them  on  their 
bond  for  the  amount  of  their  deficiency,  start- 
ed negotiations  to  settle  the  claim,  and  thus 
prevented  suit  That  the  offer  of  the  defend- 
ants was  accepted,  and  the  plaintiffs  were 
thereby  Induced  to  believe  that  the  defend- 
ants would  pay  and  satisfy  the  deficiency 
according  to  the  offer.  These  negotiations 
continued  from  December,  1814,  to  Mardi, 
1910,  InclBslve.  The  plaintlfls  were  induced 
to  refrain  from  beginnUig  suit  within  the  time 
required  by  the  statute,  and  from  filing  notice 
of  intention  to  begin  such  suit  in  accordance 
with  statutory  requirements,  in  the  belief 
that  the  defendants  were  making  every  tSott 
to  carry  out  such  offer  and  proposal.  The 
said  defendants  acted  falsely  and  fraudulent- 
ly and  with  a  corrupt  intent  of  misleading 
tbe  said  plaintiffs  to  defer  their  suit  until 
tbe  statutory  time  had  Expired.  That  the 
plalntifb  were,  Iq  tact,  misled  by  the  false 


and  fraudulent  conduct  of  the  defendants. 
Then  there  is  a  further  allegation  of  fact, 
stating  a  method  by  which  the  deficiency  was 
to  be  ultimately  paid. 

[1-3]  The  question  for  s<dntion  then  is,  ad- 
mitting the  truth  of  the  plaintiffs'  allegations 
and  every  inference  of  fact  which  can  be  le- 
gitimately drawn  therefrom,  in  law :  Are  the 
plaintiffs  precluded  from  maintaining  their 
action,  or  have  the  defendants  waived  or  l)een 
estopped  from  their  right  to  plead  the  statute 
of  limitations  to  sucb  action? 

[4]  A  waiver  is  an  intentional  abandMiment 
or  relinquishment  of  a  known  right  The  in- 
tention may  be  shown  by  conduct  as  well  as 
by  express  words.  Mere  silence  at  a  time 
when  there  was  no  requirement  to  tfpeak  is 
not  a  waiver,  nor  evidence  from  whldi  a 
waiver  may  be  inferred.  Armstrong  v.  In- 
surance Oa,  130  N.  T.  660,  29  N.  B.  991. 
Waiver  belongs  to  the  family  of  estoppel,  and 
often  they  are  convertible  terma  Maloney 
V.  Northwestern  Masonic  Aid  Ass'n,  8  App. 
Div.  67B,  40  N.  Y.  Supp.  918,  921.  In  strict- 
ness, however,  the  term  "waiver"  is  used  to 
designate  the  act,  or  consequence  of  the  act, 
of  one  side  only,  while  tbe  term  "estoppel" 
(in  pals)  is  applicable,  where  tiie  conduct  of' 
one  side  has  induced  the  otherto  take  such  a 
position  that  he  will  be  injured  if  the  first 
be  permitted  to-r^udiate  his  acta.  McCor- 
mick  V.  Orient  Ins.  Co.,  86  CaL  260,  24  Pac. 
1004. 

The  requisites  of  an  estoppel  are  pointed 
out  In  the  case  of  Richman  v.  Baldwin,  21 
N.  J.  Law,  403,  and  It  is  there  said  that  the 
doctrine  of  equitable  estoppel  has  been  adopt- 
ed and  applied  to  courts  of  law  In  relatl<Mi 
to  personal  property,  in  which  cases  no  tech- 
nical formalities  Intervene  to  prevent  Its 
application.  So  in  PhiUlpsburg  Bank  v.  Fal- 
mer,  31  N.  J.  Law,  55,  86  Am.  Dea  193,  to 
constitute  an  estoppel  in  pais  there  must  be 
an  admission  intended  to  influence,  or  «>f 
such  a  nature  as  will  naturally  influence  the 
conduct  of  another,  and  so  change  his  condi- 
tion as  materially  to  injure -him  if  tbe  party 
making  it  is  allowed  to  retract  it  For  oth- 
er illustrative  cases  in  our  common-law 
courts,  see  Quick  v.  Corlles,  39  N.  J.  Law, 
11;  Freeholders  of  S(»ner8et  v.  Ve^te,  44 
N.  J.  Law,  509. 

We  think  the  ruling  of  the  trial  court  In 
striking  out  the  plaintiffs'  complaint  and  en- 
tering Judgment  for  the  defendants  was  er- 
ror. Xlie  allegations  made  in  the  complaint. 
If  proved  to  be  true,  would  make  a  Jury  ques- 
tion, and  it  would  then  be  for  the  Jury  at 
tbe  trial,  under  proper  Instructlrais  by  the 
court,  to  determine  whether  there  was  a 
waiver  by,  or  an  estoppel  of,  the  defendants. 

The  Judgment  of  the  Essex  county  circuit 
court  Is  therefore  teversed. 
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JUNG  T.  JUNO.     (No.  88/2S4) 


(Cotirt  of  Chancery  of  New  Jersey. 
1916.)    , 


Dec.  8, 


DivoBCK  «=9328  —  Asvnutsm  or  FoBEian 

Decbee — STATtrnt. 

Und«r  Divorce  Act  (2  Comp.  St  1910,  p. 
2041)  i  83,  proTidin?  that  fall  faith  and  credit 
shall  be  given  to  another  state's  decree  of  di- 
vorce, except  that  if  any  inhabitant  of  the  state 
shall  go  into  another  state,  territory,  or  country 
to  obtain  a  divorce  for  a  eanse  occurring  while 
the  partlea  resided  in  New  Jersey,  or  -  for  a 
cause  not  ground  for  divorce  under  its  laws,  a 
decree  so  obtained  shall  be  of  no  force  in  New 
Jersey,  -where  a  wife  went  to  Beno,  Nev.,  to 
procure  a  divorce  for  extreme  cruelty  occurring 
m  New  Jersey,  and  was  guilty  of  fraud  upon  the 
court  of  Nevada  in  procuring  a  divorce  before 
she  had  been  a  bona  fide  resident  there  for  a 
year,  as  required  by  statute,  such  Nevada  di- 
vorce will  be  annulled  in  New  Jersey  on  the  hill 
of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  K  S35-«38;  Dec.  Dig.  «=:>329.] 

BUI  between  Qottlleb  Jung  and  Mlimle 
Jung.     Decree  for  complainant 

WUUam  Harris,  of  Camden,  for  complain- 
ant WUHam  J.  Kraft  of  Camden,  for  de- 
ffindant, 

BACKBS,  V.  a    The  object  of  this  bill  is 
to  annul  a  Nevada  divorce  on  the  ground  of 
frandulent  Imposition  upon  the  oonrt  of  that 
state.     At  the  time  the  petition  for  divorce 
was  filed,  the  Nevada  statutes  required  a 
bona  fide  residence  in  the  state,  of  the  plain- 
tiff or  defendant  of  not  lees  than  one  year 
next  preceding  the  commenoement  of  the  ac- 
tion, to  confer  Jurisdiction  upon  its  courts. 
Statutes  of  1913,  p.  10.    The  complainant  and 
defendant  in  this  eanse  lived  in  matrimonial 
rations   in   Camden   county   in   this  state, 
from  the  time  of  their  marriage  in  June, 
1885,  until  July  13,  1913,  when  the  defend- 
ant went  to  Reno,  Nev.,  arriving  there  on 
August  5th.    One  year  and  two  days  there- 
after ahe  commenced  suit  for  divorce,  setting 
up  extreme  cruelty.    Service  of  process  was 
by   publication   and   service   In   this   state. 
Divorce  was  granted   September  29,   1914; 
the  defendant  returned  to  New  Jersey   in 
October  following.    At  the  time  the  defend- 
ant left  New  Jersey,  she  owned,  as  she  still 
does,  improved  realty  in  Camden.    This  she 
left  in  charge  of  an  agent,  with  the  request 
to  take  care  of  It  until  she  returned.     She 
called  upon  her  insurance  agent  to  attend  to 
renewals  of  fire  insurance,  which  would  ex- 
pire during  the  period  of  her  propoaei  ab- 


sence. On  the  witness  stand,  she  frankly 
confessed  that  her  only  purpose  In  going  to 
Nevada  was  to  obtain  a  divorce;  that  she- 
had  never  been  West  before;  and  that  when 
she  started  she  did  not  know  where  Reno 
was.  After  she  arrlvedi  she  took  board  at  a 
hotel  and  remained  for  eight  days,  and  then 
started  housekeeping  in  a  four<room  dwell- 
ing, whldi  she  furnished  at  an  expanse  of 
about  $100.  After  living  in  keno  six  months, 
she  says  her  health  so  Improved  that  she  con- 
cluded to  remain  permanently,  and  then  con- 
sulted counsel  in  her  divorce  matter.  Section 
33  of  the  Divorce  Act  requires: 

"Fun  faith  and  credit  shall  be  given  in  all 
courts  of  this  state  to  a  decree  of  annulment ,ot' 
marriage  or  divorce  by  a  court  of  competent  ju- 
risdiction in  another  state,  territory  or  posses- 
sion of  the  United  States  when  the  jurisdiction- 
of  such  court  was  obtained  in  the  manner  and 
in  substantial  conformity  with  the  conditions 
prescribed  in  sections  five,  six  and  seven  of  this 
act" 
Our  Court  of  Appeals  has  held  that: 

"Where  the  plaintiff  in  a  cause  is  required  by 
statute  to  have  been  a  bona  fide  resident  of  the 
state  In  which  his  action  is  brought  for  a  fixed 
period  of  time,  in  order  to  enable  him  to  main- 
tain his  action,  the  ascertainment  b^  the  court 
of  the  fact  of  such  residence  necessanly  precedes 
a  consideration  of  the  merits  of  the  case,  and 
the  determination  of  that  question  by  the  court 
is  final  not  only  in  the  courts  of  that  state,  but 
in  every  other  jurisdiction  where  the  volidity  of 
the  judgment  comes  in  question,  unless  such  de- 
termination has  been  procured  by  fraud."  Ma- 
fowan  V.  Magowan,  57  N.  J.  Eq.  322,  42  Atl; 
30,  73  Am.  St  Rep.  645;  Faircbild  v.  Fair- 
chUd,  58  N.  J.  Eq.  6T8,  34  AU.  10,  51  Am.  St 
Rep.  650:  Mffier  v.  Miller,  66  N.  J.  Eq.  4S6,. 
58  Atl.  18a 

It  is  proved  bey(md  peradventure  that,  at 
the  time  the  divorce  suit  was  commenced,  the 
defendant  was  not  a  bona  fide  resident  of 
Nevada  for  the  required  statntory  period,, 
and  that  the  determination  by  the  court  of 
that  state  of  the  fitct  at  residence,  as  r^ 
dted  in  the  decree,  was  procured  by  fraud. 
The  proviso  to  the  thirty-third  sectioa  of  tbe 
act  above  referred  to  reads: 

"That  if  any  inhabitant  of  this  state  shall  go 
into  another  state,  territory  or  country  in  order 
to  obtain  a  decree  of  divorce  for  a  cause  which 
occurred  while  the  parties  resided  In  this  state, 
or  for  a  cause  which  is  not  ground  for  divorce 
nnder  the  laws  of  this  state,  a  decree  so  obtained 
shall  be  of  no  force,  or  eftect  in  this  state."" 
Comp.  St  2041. 

The  motive  of  the  defendant  and  the 
ground  upon  which  she  secured  the  divorce, 
bring  the  case  directly  within  the  language 
of  the  statute.  The  complainant  is  entitled 
to  a  decree. 


^9»For  other  csmb  lea  lama  topic  and  KKT-NDHBBR  in  all  Ker-Nombarad  Dlgaats  aad  ladeze* 


Digitized  by 


Google 


800 


98  AUhXtiTlG  BEPORTEB 


(Us. 


WHITINO  T.-  WHITINO. 

(Supremo  Judicial  Court  of  Maine.     Jan.  31, 
1916.) 

1.  EQTTirr  «=»239— PucAonro— Deitobbeb. 

The  alleKations  of  tlie  bill  must  be  taken  as 
true  on  demurrer. 

UHd,  Note.— For  other  cases,  see  Bvuitr,  Cent. 
Dig.  S  494 ;  Dec  Dig.  «5>239.] 

2.  Husband  and  Wm  ■$=3206— Aonoir  or 
Wife  Against  Husband. 

A  wife  cannot  maintain  an  action  at  law 
against  her  husband. 

lEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {]  744,  748-755,  870;  Dec. 
Dig.   «=a205.] 

8.  Husband  and  Wife  ^=3205  —  Propebix 
Bights— Adjustment  in  li<juiTT. 

There  being  no  remedy  at  law,  the  con- 
flicting property  rights  of  husband  and  wife 
may  be  adjusted  in  equity. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  744,  74&-766,  970;  Dec 
Dig.  <S=j206.] 

4.  Descent  and  Distbibution  «=62— Wipe's 
Statutobt  Riohi^Destbuotion  of  Com- 
mon-Law RiOHT. 

The  wife's  common-law  right  of  dower  baa 
been  abolished  by  Rev.  St.  c  77,  {  8,  so  provid- 
ing, and  in  place  thereof  a  larger  and  more  val- 
uable interest  given  the  wife  by  section  1,  pro- 
viding that  the  husband's  real  estate  descends,  if 
he  leaves  a  widow  and  childreii,  one-third  to  the 
widow;  if  no  issue,  one-half  to  the  widow; 
and  if  no  kindred,  the  whole  to  the  widow,  which 
right  of  the  wife,  called  in  the  statute  her  right 
and  interest  in  the  real  estate,  gives  her  a  fee 
in  the  property. 

[IDd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  f|  83,  136-140,  144, 
147-149,  lSl-168,  161-167,  169-171,  296-808; 
Dec.  Dig.  «s>62.] 

5.  DowEB  «=)85— Statutobt  RioHr— Talua- 

TiOH— Statute. 

By  direct  provision  of  Rev.  St.  c  77,  i  17, 
the  statutory  interest  in  her  husband's  realty 
of  a  wife  who  refuses  to  release  such  interest  by 
joinder  with  ber  husband  in  his  deed  may  be 
determined  and  the  value  ordered  paid. 

[Ed.  Note*— For  other  cases,  see  Dower,  Cent 
Dig.  iS  85,  86;   Dec  Dig.  <S=>36.1 

6.  DoWEB  «C34— "Statdtoby  Right  and  In- 
tebest  of  Wii"E  Bx  Descent." 

liUce  an  inchoate  right  of  dower,  a  wife's 
statutory  right  and  interest,  by  descent,  in  her 
husband  8  realty,  is  a  kind  of  property  with  in- 
cidents sui  generis,  a  valuable  interest  which  is 
frequently  die  subject  of  contract  and  bargain, 
more  than  a  possibility,  which  may  well  be  de- 
nominated a  contingent  interest,  and  also  a 
right  of  value  depending  on  the  incident  of 
ownership. 

IBd.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  6,  7;  Dec  Dig.  «=>4.] 

7.  DowEB  «=s>35  —  Rights  op  Action  Be- 
tween Husband  and  Wife — Bill  fob  In- 
junction. 

A  bill  for  an  injunction  will  lie  to  restrain 
a  husband  from  transferring  property  in  fraud 
of  the  legal  or  equitable  rights  of  his  wife. 

[EJd.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  {S  85,  86;    Dec  Dig.  <e=>3o.] 


8.  DowEB  ^=935  —  Rights  of  Action  Be- 
tween Husband  and  Wir— Coitbteuctite 

Tbust. 

A  wife,  whose  husband,  by  misrepresenta- 
tions that  his  deed  of  real  estate  covered  only 
two  of  three  lots  of  land,  induced  her  to  releasa 
her  statutory  right  and  interest  by  descent  there- 
in, could  sue  in  equity  to  impose  upon  the  pro- 
ceeds of  the  sale  of  the  lots  in  the  husband's 
hands  a  constructive  trust  for  the  value  of  her 
interest  in  the  third  lot,  rince  the  suit  was 
to  enforce  such  a  property  right  as  a  wife  may 
enforce  in  equity  against  her  busband,  althougb 
the  right  originated  through  the  marital  rela- 
tion. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  fi  86,  86;   Dec.  Dig.  «=>35.] 

9.  DowEB  ®=335  —  Rights  op  Action  Be- 
tween Husband  and  Wife— Constbcoiive 
■Tbust— Statute— "I'kopbikty.'' 

Under  laws  1918,  c  48,  conferring  jurisdic- 
tion in  equity  upon  the  Supreme  Judicial  Court 
to  hear  and  determine  property  matters  between 
wife  and  husband,  section  2,  providing  that  a 
wife  may  bring  a  bill  in  equi<^  against  her  hus- 
band for  the  recovery,  conveyance,  transfer, 
payment,  or  delivery  to  her  of  any  property, 
real  or  personal,  or  both,  exceeding  $100  in  val- 
ne,  standing  in  his  name  or  to  which  he  has  tha 
legal  title,  or  which  is  in  his  possession  or  un- 
der his  control,  which,  in  e<)uity  and  good  con- 
science, belongs  to  her,  a  wife,  whose  husband, 
by  misrepresentations  that  his  deed  of  real  es- 
tate covered  only  ttvo  of  three  lots  of  land,  in- 
duced her  to  release  her  statutory  right  and 
interest  therein,  could  sue  in  equity  in  the  Su- 
preme Court  to  impress  upon  the  proceeds  of 
the  sals  of  the  lots  in  the  husband's  hands  a  eon- 
Btnictive  trust  tor  the  value  of  her  interest  in 
the  third  lot,  amounting  to  |6,000,  since  the 
fund  upon  which  he  sought  to  impress  the  trust 
was  undoubtedly  "property"  in  the  husband's 
possession  and  control,  which,  in  equity  and 
good  conscience,  belonged  to  the  wife. 

[Bid.  Note.— For  other  cases,  see  Dower,  Cent 
Du!.  SI  86.  86;   Dec  Dig.  <S=>35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

Report  from  Supreme  Judicial  Court,  Han- 
cock County,  In  Equity. 

Bill  in  equity  by  Theresa  I*  Whiting 
against  Samuel  K.  Whiting.  On  report  on 
the  biU  and  demurrer  thereto.  Demurrer 
overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Fulton  J.  Biedman,  at  BUsworth,  for  com- 
plainant Deasy  &  Lynam,  of  Bar  Harbor, 
for  respondent. 


SAVAGE,  C.  J.  This  bill  la  equity  la 
brought  by  a  wife  against  her  husband.  She 
alleges  in  her  bill  that  her  husband,  being 
about  to  execute  and  deliver  a  deed  of  cer- 
tain of  his  real  estate,  requested  her  to  sign 
the  deed  in  release  of  her  right  and  interest 
by  descent  She  alleges  further  that  the  de- 
fendant, "with  Intent  to  deceive  the  plaintlS 
In  regard  to  the  contents  of  said  deed  and  to 
Induce  her  to  sign  the  same,  falsely  and 
fraudulently  stated  and  represented  to  the 
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plalntm  tiiat  tbe  said  deed  had  relweoce" 
to  two  certain  described  lots,  and  tbat  it  did 
not  "refer  to  or  In  any  way  affect"  a  cer- 
tain other  lot,  described  in  the  deed  as  the 
"First  Lot,"  that  relying  npon  these  state- 
ments she  signed  the  deed,  as  requested,  that 
she  did  not  know  the  tme  contents  of  the 
deed,  that  the  defendant  did  know  that  the 
defendant  Induced  the  plaintiff  to  sign  said 
deed  in  pursuance  of  a  fraudulent  scheme  to 
deprive  her  of  her  Interest  and  right  by 
descent  In  the  said  "First  Lot,"  and  that  the 
value  of  the  plaintiff's  Interest  in  tbat  lot 
was  approximately  $6,000. 

Tlie  bill  seeks  to  have  so  much  of  the  fund 
received  by  the  defendant  from  the  sale  of 
the  real  estate  In  auestlon  as  Is  equivalent  to 
the  value  of  the  plaintiffs  right  and  interest 
therein,  of  which  she  claims  to  have  been 
defrauded,  declared  to  be  a  trust  fund,  and 
that  the  defendant  be  ordered  to  account  to 
her  for  the  same. 

The  defendant  demurred,  and  the  case 
cornea  before  this  court  <m  report  on  bill  and 
demnrrer. 

[1]  There  is  an  infirmity  in  the  bill  in  that 
there  la  no  express  averment  that  the  "First 
Lot"  was  included  In  the  deed,  but  no  point 
Is  made  in  argnmoit  on  this  ground.  Nor 
Is  it  contended  that  the  allegations  in  the 
bQl,  which  upon  demurrer  are  to  be  taken  to 
be  tme,  do  not  state  a  case  of  fraud  within 
the  eqnity  Jurisdiction  of  the  court,  if  the 
parties  were  not  husband  and  wife.  The  de- 
fense, as  stated  In  the  brief,  "rests  upon  the 
propcoition  that  the  doctrine  of  marital  unity 
— oneness — has  not  been  even  In  equity  so 
completely  abrogated  as  tO'  authorise  suits 
by  one  spouse  against  the  other  involving 
strictly  marital  rights  in  property."  The  sole 
question  argued,  and  to  be  considered  is, 
whether  a  wife  has  a  remedy  in  equity 
against  her  husband  for  wrongs  and  frauds 
such  as  are  alleged  in  the  bill.. 

[2,  3]  It  is  weJll  settled  that  a  wife  cannot 
maintain  an  action  at  law  against  her  hus- 
band. Perkins  t.  Bletben,  107  Me.  443,  78 
Atl.  674,  31  L.  R.  A.  (N,  S.)  1148;  Copp  v. 
Copp,  103  Me.  61,  68  AU.  458.  It  Is  equally 
well  settled  that,  because  there  Is  no  remedy 
at  law,  their  conflicting  rights  touching  prop- 
erty may  be  adjusted  in  equity.  Fltcher  v. 
Griffiths,  216  Mass.  174,  103  N.  E.  471.  This 
general  proposition  is  not  denied,  but  It  is 
contended  by  the  defendant  that  it  Is  limited 
to  property  rights  growing  out  of  an  ante- 
nuptial settlement,  or  relating  to  separate 
property,  and  does  not  Include  such  rights  as 
grow  out  of  and  depend  upon  the  marital  re- 
lation alona  And  the  inchoate  interest 
which  a  wife  has  in  her  husband's  real  es- 
tate is  claimed  to  be  d^>endent  only  on  the 
marital  relation. 

[4,  S]  The  discussion  will  be  Clarified  if  we 
state  first  what  la  a  wife's  Interest  In  her 
husband's  real  estate.  In  this  state  the  com- 
num-law  right  of  dower  has  been  abolished. 


Laws  of  1885,  e.  1S7, 1 2 ;  B.  S.  c.  77,  S  8.  In 
ilea  thereof,  a  larger  and  more  valuable  in- 
terest Is  given  to  the  wife.  The  husband's 
real  estate  descends,  "If  he  leaves  a  widow 
and  Issue,  one-third  to  the  widow.  If  no  is- 
sue, one-half  to  the  widow.  And  if  no  kin- 
dred, the  whole  to  the  widow."  a.  S.  a  77, 
§  1.  This  right  of  the  vrlfe  is  caUed  in  the 
statute  her  "right  and  interest  in  the  real  es- 
tate." Upon  his  death,  the  fee  in  the  real 
estate  descends  to  the  widow,  in  the  propor- 
tion prescribed  by  the  statute.  Longley  v. 
Longley,  92  Me.  395,  42  Atl.  708.  During  his 
lifetime  her  right  is,  in  a  sense,  inchoate,  and 
is  contingent  ui>on  her  surviving  her  husband. 
But  it  is  an  interest  The  statute  terms  it 
such.  It  is  a  valuable  Interest.  It  Is  an  In- 
terest that  she  cannot  be  deprived  of  vrithout 
her  consent,  without  compensation.  It  Is  an 
Interest  which  can  be  valued.  If  she  refuses 
to  release  her  interest  by  Joinder  in  a  deed 
with  her  husband,  her  Interest  may  be  deter- 
mined, and  the  value  thereof  ordered  paid  to 
her.  R.  S.  c.  77,  {  17.  It  has  been  held  that 
she  has  such  an  interest  dtirlng  her  hus- 
band's lifetime  that  she  is  entitled  to  redeem 
from  his  mortgage,  though  she  had  therein 
released  to  the  mortgagee  her  right  and  In- 
terest by  descent.  Tuttle  v.  Davis,  114  Me. 
lOe,  96  Atl.  618 ;  Fltcher  v.  OrlfRtha,  supra. 

[•]  It  has  been  well  said  that  an  inchoate 
right  of  dower  is  a  kind  of  property  with  in- 
cidents sui  generis.  Fltcher  v.  Griffiths,  su- 
pra. It  has  been  said  that  it  is  "a  valuable 
interest,  which  is  frequently  the  subject  of 
contract  and  bargain.  •  •  *  It  is  more 
than  a  possibility,  and  well  may  be  denom- 
inated a  contingent  interest."  Bullard  v. 
Briggs,  7  Pick.  (24  Mass.)  533, 19  Am.  Dec.  292. 
It  has  been  called  "a  right  of  value,  depend- 
ent on  the  incident  of  ownership."  Mason  r. 
Mason,  140  Mass.  63,  3  N.  E.  19.  Much  more 
are  these  definitions  to  be  applied  to  a  right 
and  interest  by  descent  Tuttle  r.  Davis, 
supra. 

[7]  It  Is  an  ancient  doctrine  that  a  bill 
for  an  Injunction  will  lie  to  restrain  a  hus- 
band from  transferring  property  In  fraud 
of  the  legal  or  equitable  rights  of  his  wife. 
2  Story's  Eq.  Jur.  i  965.  If  this  Is  true,  it  is 
difficult  to  perceive  why  a  wife  should  not 
have  an  equitable  remedy  against  the  pro- 
ceeds of  his  fraud. 

[8]  And  this  leads  us  to  consider  what  we 
think  is  the  precise' issue  in  this  case.  This 
Is  not  a  bin  to  recover  damages  which  have 
resulted  from  the  fraudulent  conduct  of  the 
husband.  Hie  plaintiff  is  not  now  seeking 
to  protect  her  Interest  in  the  land.  Her  point 
is  that  her  husband,  by  means  of  fraud,  baa 
received  money  for  her  interest  in  the  land, 
and  that  in  equity  that  money  belongs  to  her. 
She  seeks  to  Impress  npon  that  money  a  con- 
structive trust  a  trust  ex  malefido.  She  Is 
seeking  to  recover  money  which,  she  says, 
tn  equity  belongs  to  her.  She  is  seeking  to 
enforce  a  property  right    We  think  she  maf 
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db  sa  TlioQgh  b«r  right  originated  throttgh 
the  marital  relation,  her  right  to  the  fund 
Is  not  a  marital  right  It  Is  a  property  right, 
equitable  In  its  nature,  and  enforceable  In 
eqtilty.  It  la  such  a  prtqperty  right  as  a  wife 
may  enforce  In  equity  against  her  husband. 

[9]  Thus  far  we  have  treated  the  question 
upon  the  common-law  doctrine  of  the  ability 
or  disability  of  a  wife  to  proceed  In  equity 
against  her  husband.  But  we  think,  also, 
that  the  case  fairly  comes  within  the  scope 
of  chapter  48  of  the  Laws  of  1913.  By  that 
statute  jurisdiction  In  equity  Is  conferred 
upon  the  Supreme  Judicial  Court  to  hear  and 
determine  prc^jerty  matters  between  wife  and 
husband.    Section  2  provides  that: 

"A  wife  may  bring  a  bill  in  equity  against 
her  husband  for  the  recovery,  conveyance,  trans- 
fer, payment  or  delivery  to  her  of  any  property, 
real  or  personal,  or  both,  exceeding  one  hundred 
doUars  in  value,  standing  in  his  name,  or  to 
which  he  has  the  legal  tide,  or  which  is  in  his 
possession,  or  under  his  control,  which  in  equity 
and  good  conscience  belongs  to  her." 

The  fund  upon  which  the  plaintiff  seeks 
to  impress  a  trust  Is  undoubtedly  property. 
It  ia  property  In  bis  possession  and  under 
his  control.  It  is  property  which.  If  her  al- 
legations are  tme,  in  equity  and  good  con- 
science belongs  to  her.  We  think  It  Is  prop- 
erty within  the  meaning  of  the  statute,  and 
property  which  she  may  leoover  In  this  pro- 
ceeding. 

Demurrer  overruled. 

Defendant  to  answer. 


MAT  T.  LABBB. 

(Supreme  Judicial  Court  of  Maine.     Jan.  81, 
1918.) 

1.  BirrBT,   Wktt  of  «=s20— Pusamwo— Dib- 

Under  Rev.  St  c.  106,  i  6,  relating  to  plead- 
ing in  a  real  action,  pleading  disclaimer  as  to 
part  and  the  general  issne  as  to  part  does  not  re- 
lieve the  demandant  from  the  necessity  of  prov 
Ing  title  to  the  parts  not  disclaimed,  as  he  can 
recover  only  on  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  the  tenant,  who 
may  hold  the  demandant  to  the  proof  of  his 
title,  though  he,  himself,  has  none. 

[Ed.  Note.— For  other  eases,  see  Eatey,  Writ 
ot  Cent  Dig.  H  34-38;   Dec.  Dig.  «;=>20.] 

2,  BoTnn>ABis9  «=»S6>- Caixs  in  Debd— Acts 
OF  Parties. 

Clear  and  unambiguous  calls  in  a  deed  can- 
not be  set  aside  and  Alferent  ones  substituted 
in  their  place  by  parol  proof  of  the  acts  of  the 
parties  either  before  or  after  the  deed  is  made. 
rSji.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  U  153-155,  157-159,  163,  165,  177- 
183;   Dec.  Dig.  <8=»35.] 

8.  boundabikb  «=946— conventioraj.  limb— 
Occupation— Effect, 

A  line  agreed  upon  by  the  parties  in  In- 
terest and  occupied  up  to  for  more  than  20  years 
is  conclusive,  though  it  does  not  appear  that  the 
occupation  has  been  such  as  would  amount  to  a 
continuous  disseisin  for  that  time ;  possession 
in  accordance  willi  the  agreement  after  and  ac- 
quiescence £i>r  20  years  gives  title,  which  does 


not  pass  to  the  ooenpier  by  agreenuait  bat  by 
disseisin. 

[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent  Dig.  (S  212-226,  249-251 ;  Dec.  Dig.  «=> 
46.] 

4.    BOUNDABIEB  «S>46— OONVENTIONAI.  LlHS— 
PoaSBSfSION. 

A  conventional  line  is  not  defeated,  al- 
though the  original  agreement  was  made  by  par- 
ties without  atle,  but  in  possession,  if,  after 
they  acquired  title,  the  agreement  was  mutually 
understood  to  remain  in  force,  and  poaseasion 
was  accordingly  acquiesced  in  for  20  years. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  Si  212-226,  249-251;  Dec  Dig.  <&=> 
46.] 

6.  Deeds     «=»119— CoMSTBTJcrnoN— QTrEsno.v 

VOB  JtmT. 

The  oonstmetiaa  of  the  deaerlption  of  the 
deed  is  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f  I  342.  343 ;  Dec.  Dig.  «=9ll9.] 

6.  BouNDABiKs  «=»8— Descbiption  of  Pbop- 

EBTI— OO  NSTBUCTIOR . 

Under  a  deed  conveying  land  to  defendant 
described  as  commencing  at  the  southeast  corner 
of  lot  Na  18,  thence  northerly  on  the  east  line 
of  the  lot  to  a  brook,  thence  in  a  southerly 
course  of  the  brook  to  a  post  on  the  south  side 
of  the  county  road,  thence  southerly  paralld 
with  the  east  line  of  the  lot  to  the  rear  line  of 
the  lot  and  thence  southerly  to  the  first-men- 
tioned comer,  the  brook  was  the  boundary  as 
far  as  the  post  and  a  line  parallel  with  the  east 
line  was  the  boundary  from  the  post  to  the  rear 
end  of  the  lot 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  tJ  66-76;   Dec.  Dig.  €=98.] 

7.  BOUHDABIES  «s»7  —  DeSOBIPTION  —  LOCA- 
TION OF  Point. 

Under  such  description  the  post  should  be 
regarded  as  in  or  by  the  brook,  and  not  at  an 
acute  angle  nearly  200  feet  from  the  brook,  so 
that  defendant's  title  extended  no  further  south- 
erly than  a  line  drawn  parallel  with  the  east 
line  of  the  lot  from  the  post  to  the  rear  end  ot 
the  lot 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  ig  58-65;    Dec.  Dig.  iS=»7.] 

8.  EHTBT,  WBTT  of  «=321— OOCIJPAXION— Pbb- 

sumption. 

Without  evidence  to  the  contrary,  occupa- 
tion is  presumed  to  be  in  accordance  with  the 
limits  ot  ownersiiip,  but  the  presumption  is  re- 
buttable. 

[Ed.  Note.— For  other  cases,  see  Entry,  Writ 
of,  Cent  Dig.  SS  39-42 ;  Dec.  Dig.  <8=>21.] 

9.  Bounoabies  €=^8— Pboof  of  Titlb— Prima 
Facie  Cask— "Oooxtpied." 

In  a  real  action  plaintiff,  whose  deed  bonnd- 
ed  on  the  east  "by  land  occupied"  by  the  defend- 
ant not  necessarily  by  land  owned  by  the  de- 
fendant, in  view  of  the  evidence  as  to  defend- 
ant's occupation,  held  to  have  prima  fBide  title 
at  least  to  the  land  as  far  east  as  a  brook  and 
south  to  an  ash  tree. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  66-76;    Dec.  Dig.  «=»8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Occupy.] 

Exertions  from  Supreme  Judicial  Coartt  ■ 
Aroostook  County. 

Writ  of  entry  by  Levi  H.  May  against 
Dodte  Labbe.  Judgment  for  defendant,  and 
plaintiff  moves  for  a  new  trial,  and  excepts. 
Motion  for  new  trial  sustained. 

See,  also,  112  Me.  209,  91  AtL  929. 
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Ai^nxd  befwe  8AVAOB,  O.  J.,  «ai  CORNr 
ISH,  KING.  HANSON,  ud  PHII^BROOK,  JJ. 

Jamea  D.  Maxwell,  of  Bangor,  for  plaintiff. 
J.  A.  Lallberte,  of  Bangor,  and  A.  S.  Craw- 
ford, Jr.,  of  Ft  Kent,  for  defendant 

SAVAOEJ,  O.  J.  Writ  of  entry  to  re- 
cover a  tract  of  land  In  Ft  Kent  Tie  case 
has  l)e«i  before  this  conrt  once  before  on  ex- 
ceptlons  to  the  direction  of  a  verdict  for  the 
defendant  The  court  held  that  there  was 
at  least  prima  fade  evidence  that  the  plain- 
tiff had  title  to  the  disputed  atrip  or  to  some 
part  of  It  May  v.  Labbe,  U2  Me.  209,  91 
Atl.  929.  Upon  a  aeoond  trial  the  Jury  f  oomd 
for  the  defendant  And  the  case  comes  np 
on  plainttfTs  motion  for  a  new  trial  and  ez- 
ceptlons. 

The  plaintiff  owns  the  westerly  part  of  lot 
18,  sonth  of  the  St  Francis  road  so  called, 
and  the  defendant  the  easterly  part  Their 
lands  adjoin.  The  controversy  ^relates  to 
the  location  of  the  dividing  Use.  'The  situa- 
tion la  shown  approximately  npon  the  fol- 
lowing sketdi: 


premises  when  the  aetton  was  comm^ced, 
the  action  Is  entirely-  defeated;  but  it  he 
was  In  possession  of  any  part  of  the  land 
disclaimed,  the  demandant  prevails.  Put- 
nam Free  School  v.  Fisher,  84  Me.  172.  If 
the  tenant  disclaims  as  to  part,  and  pleads 
nol  disseisin  as  to  the  remainder,  the  plea 
admits  the  tenant  to  be  In  possession  of  all 
land  not  specially  disclaimed ;  and  if  it  ap- 
pears that  he  has  not  in  his  disclaimer  de- 
scribed the  true  boundary  line  and  has  failed 
to  disclaim  some  part  of  tlie  demandant's 
land,  the  demandant  may  have  Judgment  for 
the  part  disclaimed,  as  w^n  as  for  the  part 
of  bis  land  not  disclaimed.  Perttlna  r.lCaitt, 
4S  Me.  280.  When  a  tenant  claims,  or  Is  In 
possession  of  a  part  only  of  the  premises, 
he  may  describe  such  part  in  a  statement 
filed  In  the  case,  and  disclaim  the  remainder, 
and  if  the  facts  contained  in  such  statement 
are  proved  on  trial,  the  demandant  shall  re- 
cover Judgment  for  no  more  than  such  part, 
and  not  for  the  portion  dis<flalmed.  R.  'S. 
c.  106,  f  6. 
[1]  Bat  pleading  disclaimer  as  to  part,  and 


The  description  of  the  land  in  the  plain- 
tlflfs  writ  commences  "at  an  iron  pin  driven 
near  the  center  of '  Campbell  brook  at  the 
bridge  where  the  St  Franda  road  crosses 
said  brook,"  whldi  is  the  point  A  in  the 
sketdi.  It  proceeds  thence  southerly  to 
point  B,  westerly  to  the  westerly  lot  line  of 
lot  18,  northerly  to  the  St  Franels  road,  and 
easterly  by  the  road  to  the  place  of  begin- 
ning. The  defendant  has  disclaimed  as  to  all 
at  the  land  demanded  westerly  of  the  line 
CD  on  the  sketch,  and  has  pleaded  nul  dis- 
seisin as  to  the  strip  between  the  line  AB 
and  the  line  OI).  The  strip  In  dispute  Is 
183.8  feet  wide,  and  nearly  three-fourths  of 
a  mile  long. 

By  their  verdict  the  Jury  must  have  found 
that  the  plalntUT  did  not  hare  title  to  the 
diluted  strip,  nor  to  any  of  It 

A  brief  statement  Of  the  legal  rights  of  the 
parties  as  affected  by  the  pleadings  will 
tend  to  simplify  the  discussion  of  the  evi- 
dence. Disdaimer  pleaded  is  a  plea  of  non- 
tenure, and  must  be  pleaded  in  abatement 
B.  S.  e.  106,  f  6.  If,  under  It,  the  tenant 
shows  that  he  was  not.la.pMseislon.  of  tlie 


the  general  issue  as .  to  part  does  not  re- 
lieve the  demandant  from  the  necessity  of 
proving  title  to  the  part  not  dlsdalmed.  He 
can  recover  only  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of 
the  tenant's.  Morse  v.  Sleeper,  58  Me.  329; 
Coffin  V.  Freeman,  S2  2lle.  677,  20  Atl.  238; 
Hazen  v.  Wright,  85  Me.  314,  27  Atl.  181. 
The  same  rule  applies  as  In  ordinary  cases 
of  real  actions.  The  tenant  may  hold  the 
demandant  to  the  proof  of  his  title,  though 
he,  himself,  has  none.  Brown  v.  Webber, 
103  Me.  60.  68  Atl.  456.  But  the  controversy 
is  limited  to  the  part  not  disclaimed.  As  In 
other  real  actions,  the  demandant  may  re- 
cover a  sped  fie  part  of  the  premises  to  which 
he  proves  title,  although  less  than  he  de- 
manded. B.  S.  c.  106,  i  10.  But  be  cannot 
recover  more  than  he  shows  title  to.  See 
KimbaU  v.  Hilton,  92  Me.  214,  42  Atl.  394. 
The  matter  of  pleadings,  and  the  rights  of 
parties  thereunder,  is  regulated  by  statute; 
R.  S.  c.  106.  And  the  construction  we  have 
given  harmonizes  all  the  statutory  provi- 
sions. 
Tba  tacts  in  this  case,  either  undisputed. 
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or  such  as  a  Inry  would  be  warranted  in 
finding,  may  be  smmuarleed  as  foUowa: 

The  land  In  controversy  Is  a  part  of  lot 
No.  18  In  the  town  of  Ft  Kent  The  title 
to  lot  18  until  1876  was  In  the  state  of 
Maine.  But  It  had  been  settled  upon  by  one 
Joseph  WUdea  Althon^  Wildes  had  no 
title,  he  gave  a  deed  of  the  westerly  half  to 
his  daughter,  and  of  the  easterly  half  to  his 
son,  Jos^b  Wildes,  Jr.  Before  the  deeds 
were  made,  the  parties  went  to  the  north 
end  of  the  lot,  started  at  a  point  at  the  cen- 
ter as  nearly  as  they  could  estimate,  and 
with  a  pocket  compass  run  a  co.urse,  and 
marked  it,  to  the  south  end  of  the  lot,  in- 
tendli^  to  divide  the  lot  into  two  parts 
about  equal  in  slae. '  This  conventional  di- 
viding line  is  claimed  by  Labbe  to  be  coin- 
cident with  the  line  C  D  on  the  sketch,  which 
is  the  line  to  which  he  has  disclaimed.  The 
conventional  line  at  least  touched  the  ash 
tree  and  the  cedar  stump  in  Una  CD.  The 
deeds  of  Wildes  to  his  children  are  not  in 
evidence,  and  we  do  not  know  what  lines 
they  described.  Later,  but  prior  to  1876, 
other  deeds  were  made  of  the  easterly  part 
of  the  lot,  the  part  now  owned  by  L«bbe. 
At  one  time  it  came  into  the  possession,  un- 
der deed,  of  Edward  Eaton,  who  made  a  deed 
of  it  in  1874  to  George  Fitzgerald.  A  small 
tract  seems  to  have  been  deeded  by  Joseph 
Wildes,  Jr.,  to  one  Smith,  who  later  deeded 
to  Eaton.  The  deeds  are  not  in  the  case, 
and  the  precise  location  of  that  tract  is  is 
dispute. 

The  state,  September  28,  1876,  gave  Nor- 
man CampbeU  a  deed  of  the  whole  lot,  and 
July  4,  1877,  Norman  CSampbell  conveyed  the 
easterly  part  of  the  lot  to  one  Cunlifle.  It 
does  not  appear  that  Norman  Campbell  ever 
made  any  other  conveyance.  October  3, 1877, 
Fitzgerald  conveyed  to  Eaton,  and  <»i  the 
next  day  Cunllffe  conveyed  to  Eaton.  Sep- 
tember 28,  18S1,  Eaton  conveyed  to  the  de- 
fendant. In  all  these  deeds  of  the  easterly 
part,  beginning  with  Eaton's  deed  to  Fitz- 
gerald In  18T4,  the  descriptions'  were  sub- 
stantially alike.  In  the  defendant's  deed, 
the  land  conveyed  is  described  as  follows: 

"Commencing  at  the  southeast  corner  of  lot 
No.  18,  thence  running  northerly  on  the  east  line 
of  lot  No.  18  to  the  Campbell  brook,  thence  in 
a  southerly  course  of  said  brook  to  a  post  on 
the  south  side  of  the  county  road,  thence  south- 
erly parallel  with  the  east  line  of  said  lot  No. 
18  to  the  rear  line  of  said  lot,  thence  easterly 
to  the  first-mentioned  bound." 

In  some  of  the  deeds,  as  in  that  <tf  Camp- 
bell to  Cunllffe,  the  westerly  line  was  de- 
scribed as: 

"Running  in  a  southerly  or  southwesterly 
course  up  said  brook  to  a  post  on  the  south  side 
of  the  county  road,"  etc. 

The  plaintifl  daims  title  to  tlie  westerly 
part  of  lot  18  under  warranty  deeds,  which 
were  construed  in  May  v.  Labbe,  supra.  By 
his  deeds  his  land  Is  liounded  "on  the  east- 
erly side  by  land  occupied  by  Docite  Labbe," 
the  defendant.    When  the  case  was  before 


the  court  the  first  time.  It  was  held  Hiat  the 
plaintUTs  warranty  deeds  afforded  sufficient 
evidence  of  title  in  Urn  ito  Justify  a  verdict 
in  his  favor,  unless  the  defendant  proved  a 
better  title.  And  Inasmuch  as  the  plaintiff 
is  bounded  on  the  east  "by  land  occupied 
by"  the  defendant,  it  was  also  held  that  the 
defendant's  occupation,  in  the  absence  of 
proof  to  the  contrary,  is  presumed  to  be 
under  and  in  accordance  with  his  deed,  and 
coextensive  with  the  premises  therein  de- 
scribed. 

The  defendant  in  argument  does  not  daim 
title  to  the  disputed  strip  by  adverse  posses- 
sion. There  is  not  sufficient  evidence  to 
warrant  such  a  datm.  He  makes  the  broad 
claim  that  his  deed  by  proper  constroctioD 
includes  the  whole  strip.  He  says  that  the 
"post"  named  In  the  description  of  the 
westerly  line,  as  "a  post  on  the  sooth  side 
of  the  county  road"  did  not  mean  a  post  at 
or  in  the  broolc,  but  a  post  at  the  northwes^ 
eriy'  oMner  of  the  disputed  strip  at  the 
point  O.  Tliis  point  Is  nearly  200  feet  from 
the  brook,  and  the  only  evidence  that  a  post 
was  over  there  is  that  of  a  witness  who  says 
that  a  stake  was  set  down  near  the  road  for 
a  guide,  when  the  conventional  Une  was  mo. 

The  defendant  relies  much  upon  the  con- 
ventional line.  He  says  that  it  was  not  only 
agreed  upon,  but  was  so  lived  up  to,  recog- 
nized, and  occupied  to,  by  the  parties  on 
both  sides  of  the  line,  that  it  affords  con- 
vincing evidence  that  Campbell's  deed  of 
the  easterly  part,  and  all  the  other  deeds 
down  to  the  defendant's,  were  intended  to 
convey  to  the  recognized  conventional  line, 
and  would  do  so  by  the  Insertion  of  a  call 
from  the  brook  to  the  northwest  corner.  He 
also  relies  upon  the  doctrine  that  when  in 
a  deed  or  grant  the  Une  is  described  as  mn- 
ning  from  a  given  point,  and  this  line  is 
afterwards  run  out  and  located  and  marked 
upon  the  face  of  the  earth  by  the  parties  in 
interest,  and  is  afterwards  recognized  and 
acted  upon  as  the  true  line,  the  line  thus 
actually  marked  out  and  acted  upon  Is  con- 
clusive, though  it  varies  from  the  cooise 
given  in  the  deed.  Knowles  v.  Toothaker, 
58  Me.  172. 

[2]  It  is  clear  that  this  case  does  not  come 
wltbin  the  doctrine  of  Knowles  v.  Toothaker, 
supra.  There  is  no  evidence  that  the  parties 
to  this  deed  at  the  time  of  making  the  deed, 
or  after,  went  upon  ttie  land  and  marked 
npon  the  face  of  the  earth  the  line  sup- 
posed to  be  de8crit>ed  in  the  deed.  The  case 
rather  falls  within  the  role  that  dear  and 
unambiguous  calls  in  a  deed  cannot  be  set 
aside  and  different  ones  substituted -in  their 
place  by  parol  proof  of  the  acts  of  the  pa> 
ties,  either  before  or  after  the  deed  is  made. 
Ames  V.  Hilton,  70  Me.  36. 

[1, 4]  Whether  or  not  there  was  a  conven- 
tional Une  along  the  line  O  D,  is  material 
only  as  its  existence  may  aid  in  tke  cMi- 
•tructioB  «f  tb»  detendanfa  deed,  aad  npon- 
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another  phase  of  the  case,  upon  the  nature 
and  extent  of  the  defendant's  occupation.    It 
Is  -wen  settled  that  a  line  agreed  upon  by  the 
parties  In  Interest  and  occupied  np  to  for 
more  tbfm  20  years  is  conclusive  (Walker 
▼.   Simpson,  80  Me.  14S,  13  Atl.  680),  though 
It   does  not  appear  that  the  occupation  has 
b«en  such  as  would  amount  to  a  continuous 
disseisin  for  that  time.    Faught  v.  Holway, 
60  Me.  24.     Possession  In  accordance  with 
agreement  after  an  acquiescence  for  20  years 
gt-ves  title.     Moody  v.  Nichols,  16  Me.  28. 
The  title  does  not  pass  to  the  occupier  on 
either  side  by  agreement,  for  that  would 
contravene  the  sUtute  of  conveyances.     It 
passes  by  disseisin.    Each  i>arty  claims  and 
possesses  to  the  agreed'  Une  advers^y  to  the 
other,  because  of  the  agreement.    Moody  v. 
Nichols,  supra.    We  do  not  conceive  that  a 
conventional  Itne  is  defeated,  although  the 
original   agreement   was   made   by   parties 
without  title,  but  in  possession,  if,  after  they 
acquired  title,  the  agreement  was  mutually 
understood  to  remain  In  force,  and  posses- 
sion accordingly  was  acquiesced  in  for  20 
years. 

[5, 6]  But  If  there  was  a  conventional  line 
as  dalmed  by  the  defendant,  acquiesced  in  by 
the  parties  in  interest  for  a  time  long  enough 
to  give  title,  we  think  it  cannot  aid  the  de^ 
fendant  here  on  the  question  of  his  title. 
However  much  those  before  him  on  the  east- 
erly side  may  have  owned,  the  defendant  got 
and  now  owns  only  what  his  deed  conveyed 
to  him.  However  much  they  may  have  In- 
tended to  convey,  they  conveyed  no  more 
than  the  deeds  properly  construed  conveyed. 
The  defendant's  deed  Uses  his  westerly  line 
by  a  course  beginning  where  the  easterly 
line  of  lot  18  Intersects  Oampbell  brook, 
thence  southerly  by  the  brook  to  a  post  on 
the  south  side  of  the  county  road,  thence 
southerly  parallel  with  the  easterly  Une  of 
the  lot  to  the  rear  line,  etc.  All  prior  con- 
veyances of  the  easterly  part  by  any  persons 
having  title  were  limited  by  the  same  cours- 
e&  The  construction  of  the  deed  Is  a  mat- 
ter of  law.  As  matter  of  law,  the  brook  was 
tbe  boundary  as  far  as  the  post,  and  a  line 
parallel  with  the  east  line  was  the  boundary 
from  the  post  to  the  rear  end  of  the  lot 

[7]  The  only  question  open  Is  the  location 
of  the  poet  Unless  controlled  by  other  calls 
In  the  deed,  or  if  ambiguous  or  uncertain, 
by  extraneous  evidence,  we  think  by  fair 
construction  of  the  language,  the  post  which 
was  named  as  the  terminus  of  the  course  by 
the  brook  should  be  regarded  as  in  or  by  the 
brook,  and  not  at  an  acute  angle,  nearly  200 
feet  from  the  brook.  There  are  no  calls  In 
the  deed  that  suggest  any  other  construc- 
tion. Tbere  Is  no  evidence  that  there  ever 
was  a  post  at  the  northeast  comer  of  the  dis- 
puted tract,  except  a  stake  already  referred 
to  stuck  down  as  a  guide,  when  the  conven- 
tional line  was  ron  many  years  before  the 
making  of  any  of  the  deeds  which  refer  to 


a  post  If  there  wa»  such  a  post,  and  it  was 
Intended  that  it  should  ma;rk  the  begLonlng 
ot  the  parallel  line,  it  is  evident  that  one  call 
has  been  omitted  from  aU  the  (leeds  of  the 
easterly  part  of  the  lot  It  is  Improtbable 
that  the  error  escaped  notice  so  many  times. 
We  feel  compelled  to  bold  that  the  post  re- 
ferred to  In  the  deed  was  a  post  at  the  brook, 
and  that  the  def^idant's  title  by  deed  ex- 
tends no  farOier  westeHy  than  a.  line  drawn 
parallel  with  the  east  line  of  the  lot  from 
the  post  to  the  rear  end  of  the  lot  There  is 
evidence  that  Joseph  WUdes,  Jr.,  deeded  a 
small  tract  of  land  westerly  of  this  line  to 
one  Smith,  and  Smith  deeded  It  to  Eaton. 
But  Wildes  had  no  title,  and  if  he  had  had 
(we,  Eaton  did  not  omvey  it  to  the  defend- 
ant 

Tbere  is  evidence  from  which  a  jury  would 
be  warranted  in  finding  that  the  course  of 
the  brook  at  the  road  has  been  changed  east- 
erly not  exceeding  SO  feet  since  the  date  of 
the  deed.  The  post  therefore  at  that  time 
may  have  been  30  feet  westerly  of  the  Iron 
pin  which  the  plalnticr  describes  In  his  writ 
as  the  beginning  of  the  divisional  line.  And 
It  follows  that  the  defendant  may  own  a 
30-fo6t  strip  westerly  of  the  line  claimed  by 
the  plaintiff.  If  the  case  should  be  tried 
again,  that  fact  may  be  determined  by  a  spe- 
cial verdict,  and  judgment  entered  accord- 
ingly. 

[S,  9]  We  have  thus  defined  the  limits  of 
the  defendant's  title.  But  it  is  necessary 
to  go  further.  The  plaintiff  is  bounded  on 
the  east  "by  land  ooeapied"  by  the  defend- 
ant, not  necessarily  by  land  owned  by  the 
defendant.  As  already  stated,  in  the  absence 
of  evidence  to  the  contrary,  occupation  Is 
presumed  to  be  in  accordance  with  the  lim- 
its of  ownership.  But  the  presumption  Is  re- 
buttable. There  is  some  evidence  that  the 
defendant  has  occupied  at  times  and  for  va- 
rious purposes  some  portions  of  the  disputed 
strip.  He  has  cultivated  a  little  of  it  He 
has  pastured  a  little  of  it  He  has  cut  some 
wood  and  timber  on  the  south  part  of  it 
It  is  not  important  now  to  go  into  the  extent 
or  effect  of  his  occupatl<m  for  these  purposes. 
It  is  I  doubtful  whether  his  occupatioD  of 
small,  detached  tracts,  and  his  occasional 
cutting  of  wood  and  timber,  can  be  regarded 
as  fixing  a  line  of  occupation,  within  the 
meaning  of  the  plalntifTs  deeds.  There  is  no 
evidence  that  he  has  ever  occupied  any  land 
west  of  Campbell  brook  as  far  south  at  least 
as  the  ash  tree.  So  that  the  plaintiff's  deeds 
give  him  prima  fade  title  at  least  to  the  land 
as  far  east  as  the  brook  and  south  to  tlie 
ash  tree.  Indeed  It  may  fairly  be  Inferred 
from  the  evidence  that  some  of  the  parties 
In  interest  on  both  sides,  without  much  re- 
gard to  their  deeds,  have  supposed  that  the 
brook  was  the  divisional  line  south  of  the 
road  as  well  as  north. 

We  conclude  that  upon  the  evidence  the 
plaintiff  is  entitled  to  recover  at  least  so 


Digitized  by 


Google 


506 


96  ATIiANTIC  RBPOBTER 


(Del. 


macb  land  as  lies  westerly  of  wliere  tbe 
brook  run  in  1881.  Therefore  a  verdict  for 
the  defendant  for  the  whole  of  the  disputed 
strip  was  unmistakably  wrong.  The  excep- 
tions are  not  considered. 
Motion  for  a  new  trial  sustained. 


MURDBN  ▼.  COMMISSIONERS  OP  TOWN 
OP  LEWES,  Inc. 

(Superior  Court  of  Delaware.     Sussex.     Oct 
21,  1915.) 

1.  Municipal     Corporations     <g=3690,     696 

— STBEETS— O  BSTKTJCTIOWS— REMO  VAI« 

If  the  mayor  of  an  incorporated  town  had 
authority  to  give  the  owner  of  a  houseboat  per- 
mission to  place  it  within  the  limits  of  a  public 
street  or  highway,  he  and  the  commissioners  also 
had  power  and  authority  to  revoke  such  license ; 
but  if  the  permission  was  given  and  had  not 
been  revoked,  the  town  authorities  had  no  legal 
right  to  remove  the  houseboat  from  the  place 
where  It  was  located. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporntions,  Cent  Dig.  §§  1490,  1491,  1496, 
1498-1501 ;   Dec.  Dig.  <e=3690,  696.] 

2.  BviDENOE  $=9408  —  Parol  Evidhkok  —  Rb- 

CKIPTS. 

A  receipt  for  the  payment  of  a  tax  to  the 
commissioners  of  a  town  with  any  indorsement 
thereon  might  be  explained. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  1829-1842 ;  Dec.  Dig.  i8=9408.] 

8.  Nuisance  €=>3,  59— "Public  Nuisanok"— 

Things  Constituting. 

A  "nuisance"  may  be  anything  which  essen- 
tially interferes  with  the  enjoyment  of  life  or 
property,  and  a  nuisance  is  "public"  when  it  af- 
fects the  rights  to  whidk  every  dttaen  is  enti- 
Ued. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  4,  8,  9-25,  135,  136;  Dec.  Dig. 
«»3,  69. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Nuisance;  Public  Nui- 
sance.] 

4.  Mttnicifal  Cobpobations  ®=>692— Stbeets 
—Obstructions  as  Nuisances. 

Avenues,  streets,  and  highways  are  general- 
ly designed  for  and  devoted  to  the  public  use 
for  travel  and  tran^ortation,  and  tbe  whole 
public  have  the  right  to  their  use  in  their  en- 
tirety, and  any  unlawful  tangible  obstruction 
which  interferes  with  its  use  for  the  purposes  of 
public  travel  and  transportation  is  a  public  nui- 
sance. , 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1493 ;  Dec.  Dig.  ®=> 
602.] 

5.  Mttnicifai,  CJobpobations  ®=»692— Stbkets 
— ()bstbuctions  as  Nuisances. 

The  public  have  the  right  generally  to  go 
upon  and  use  any  part  of  a  pubhc  highway,  and 
the  mere  fact  that  an  obstruction  is  not  upon 
the  part  of  the  highway  usually  used  for  travel 
will  not  relieve  the  obstruction  from  being  a 
public  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1493 ;  Dec.  Dig.  4=» 
692.1 

6.  Municipal  Corporations  €=s>696— Stbeets 
— Obstructions— Removal. 

If  a  houseboat  stood  on  a  public  highway  oi 
avenue  of  an  incorporated  town  and  was  a  pub- 
lic nuisance,  the  owner  should  have  removed  it 
and  abated  the  naisance  if  notified  by  the  town 


commissioners  to  do  so,  and  upon  Ua  refusal  or 
failure  to  remove  it,  the  town  oommissicmers 
bad  the  right  in  law  to  abate  the  nuisance  by 
summarily  removing  the  obstruction  in  a  rea- 
sonable and  careful  manner. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  ii  1496,  1488-1501; 
Dec.  Dig.  «=969&] 

7.  Municipal  Cobpobations  4s>696r-STBKnB 
—Obstructions— Removal. 

If  a  houseboat  was  not  upon  a  public  street 
or  thoroughfare  of  an  incorporated  town,  bat 
upon  the  beach  or  strand  between  the  thorangh- 
fare  and  the  water,  it  was  not  such  a  public 
nuisance  as  the  town  auUiorities  had  a  right  to 
summarily  remove, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fg  1496,  1496-1501; 
Dec.  Dig.  <S=3696.] 

8.  Municipal  Cobpobations  «s»696—STBiCKT8 
— Obstbuctions— Rkmovax. 

While  if  a  houseboat  was  located  on  a  pub- 
lic street  or  highway  of  a  town  and  was  a  pub- 
lic nuisance,  the  town  authorities  had  the 
right  to  summarily  abate  the  nuisance,  it  was  in- 
cumbent upon  them  in  doing  so  to  exercise  rea- 
sonable care  and  avoid  doing  unnecessary  dam- 
age to  the  property  of  the  owner,  and  for  any 
unnecessary  damage  they  were  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1496,  1498-iaM. ; 
Deo.  Dig.  «8=9696.] 

9.  MuNioiFAL  Cobpobations  ^=3623— Abaib- 
uent  of  Nuisance— Authobitt. 

An  incorporated  town's  authority,  conferred 
on  it  by  tlie  Legislature,  to  prevent  and  abate 
nuisances,  would  not  justify  an  abatement  of  a 
thing  as  a  nuisance  which  in  fact  was  not  one. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1371-1374,  1388, 
1384;   Dec.  Dig.  «=362§.] 

10.  Dahagbs  €=995  —  Personal  Injukiss  — 
Davagxb  Rxcotxbablb. 

Where  the  authorities  of  a  town,  claiming 
that  plaintiff's  houseboat  was  in  a  pnblic  street 
and  was  a  nuisance,  dragged  it  along  the  beach 
and  pushed  it  oiC  into  the  water,  plaintiff,  if  en- 
titled to  recover  at  all  for  persontd  injuries,  was 
entitled  to  such  sum  as  would  reasonably  com- 
pensate him  for  any  pain  and  suffering  resulting 
trom  the  removal  of  the  houseboat  and  for  any 
expenditures  of  money  by  him  for  medicine  and 
medical  treatment  for  such  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  H  222-229;    Dec.  Dig.  <3=»95.] 

IL  Davages  4=3l5&— Pleading— Vabianob— 

Injuries  to  The  Person. 

A  plaintiff  suing  for  personal  injuries  could 
not  recover,  unless  he  was  injured  and  injured 
in  the  manner  alleged  in  his  deelaration. 

[Ed.  Note.— F<Mr  other  cases,  see  Damages, 
Cent  Dig.  SS  441-444;  Dec.  Dig.  «=»15&] 

12.  Evidence  4a>596— Degbke  of  Pboof  Be- 

quibbd. 

In  an  action  for  treBi>Bss  the  verdict  should 
be  for  that  party  in  whose  favor  the -evidence 
preponderates. 

[Ed.  Note.— -For  other  case*,  see  Evidence, 
Cent.  Dig.  {§  2446-2448;  Dec.  Dig.  «=>596.] 

Action  by  Charles  M.  Murden  against  the 
Commissioners  of  Lewes,  Incorporated,  to  re- 
cover for  damages  to  plaintiff's  houseboat 
and  also  for  damages  to  certain  personal 
property  therein,  as  well  as  personal  Injuries 
to  himself,  alleged  to  have  been  occasioned 
by  the  defendant  in  dragging  along  the  beadi 
and  pushing  off  Into  the  water,  the  plalntUTs 
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hooaeboat,  from  the  posltlra  ^i^ere  it  stood 

<m  the  Lewas  beach. 

The  facts  and  contentions  of  the  parties 

appear  In  the  charge  of  the  court.    Motion 

tot  binding  Instructions  In  favor  of  plaintiff 

refused-    Verdict  for  defendant 
Writ  of  error  sued  out  of  Supreme  Ckmrt 
Argued  before  BOYOB  and  RICH,  JJ. 

Bobert  G.  Houston  and  Charles  W.  Oullen, 
both  of  Georgetown,  for  plaintiff.  Daniel  3. 
Layton,  Jr.,  of  Georgetown,  for  defendant. 

BICE,  3^  charging  the  jury: 

Gentlemen  of  the  Jury:  Charles  U.  Mur- 
den,  the  plaintiff  in  this  action,  seeks  to  re- 
cover damages  from  the  Commissioners  of 
Lewes,  Incorporated,  the  defendant,  for  dam- 
ages to  his  houseboat  and  loss  and  damage  to 
personal  property  In  it,  as  well  as  personal 
Injury  to  himself,  alleged  to  have  been  occa- 
sioned by  the  defendant  corporation  in  drag- 
ging along  the  beach  and  pushing  off  into  the 
water,  the  plaintiff's  houseboat,  from  the  po- 
sition where  it  stood  on  the  Lewes  beach  or 
strand. 

The  defendant  admits  that  by  Its  servants 
it  moved  the  houseboat  and  pushed  it  off  the 
beach  into  the  water,  but  it  contends  that 
the  removal  was  done  with  legal  Justification 
and  in  a  careful  manner.  The  commission- 
era  of  Lewes  claim  that  they  had  full  au- 
thority over  and  legal  pow»  to  preiv^it  and 
abate  obstructions  <m  Bay  avenue;  that  the 
houseboat  where  it  stood  was  located  on  Bay 
avenue  and  was  a  public  nuisance;  that  the 
commissioners  notified  and  directed  plaintiff 
to  remove  the  houseboat  from  the  "avenue" ; 
that  the  plaintiff  failed,  neglected  or  refused 
to  do  so  within  the  time  specified  in  ttte  no- 
tice, whereupon  the  town  authorities  had 
the  houseboat  removed. 

The  plaintiff  denies  the  claims  of  the  de- 
fendant and  contends  on  his  part  that  the 
houseboat  did  not  stand  on  a  public  street 
or  highway  in  the  town  of  liewes  and  that 
it  was  not  a  public  nuisance.  Also  if  it  was 
a  public  nuisance  the  town  authorities  did 
not  have  the  right  in  law  to  summarily  re- 
move the  houseboat. 

[f]  The  plaintiff  further  claims  that  the 
mayor  of  Lewes  gave  him  permission  to  place 
his  houseboat  where  it  stood,  but  we  say  to 
you  that  If  the  mayor  did  have  the  authority 
to  give  the  plaintiff  such  permission,  he  and 
the  commissioners  also  had  the  power  and 
authority  to  revoke  such  license.  But  if  per- 
mission was  given  and  not  revoked  at  the 
time  of  removal,  the  town  authorities  did 
not  have  the  legal  right  to  remove  the  house- 
boat. 

[2]  The  receipt  tor  the  payment  of  a  tax  to 
the  town  commlsslonerB,  wUch  Is  in  evidence, 
with  any  endorsement  thereon  may  be  ex- 
plained, and  it  is  for  yoa  to  say,  under  the 
evidence,  whetbor  the  tax  paid  was  paid  on 
the  boat,  or  npon  the  land  upon  which  it  rest- 
ed, or  was  paid  a«  a  capitation  mr  bead  tax. 


The  gist  of  the  defense  is  that  the  iitalntlff 
was,  at  the  time  of  the  removal  of  the  house- 
boat, guilty  of  maintaining  a  public  nuisance, 
by  obstructing  a  puUlc  highway  or  avenue. 

Therefore,  it  is  for  yon  to  consider  in  de- 
termining this  case  whether  the  houseboat 
was  located  on  a  public  highway  within  the 
town  Dt  Lewes  and  if  it  was  located  on  a 
public  highway  was  the  houseboat  such  an 
obstruction  as  to  malte  it  a  public  nuisanpe. 

(t]  A  nuisance  may  be  anything  which  es- 
sentially interferes  with  the  enjoyment  of 
life  on  property  and  a  nuisance  is  pubUc 
when  it  affects  the  rights  to  which  every  cit- 
izen is  entitled. 

[4]  Avenues,  streets  and  highways  generally 
are  designed  for,  and  devoted  to  the  public 
use  for  travel  and  tranq>ortatlon,  and  the 
whole  public  have  the  right  to  their  use  in 
their  entirety  and  any  unlawful,  tangible  ob- 
struction which  interferes  with  its  use  for 
the  purposes  of  public  travel  and  transporta- 
tion is  a  public  nuisance. 

[<]  The  public  have  the  right  generally  to 
go  upon  and  use  any  part  of  a  public  high- 
way and  the  mere  fact  that  an  obstructioa 
is  not  upon  the  part  of  the  highway  usually 
used  for  travel  would  not  relieve  the  obstruc- 
tion from  bdng  a  public  nuisance. 

[6]  If  from  the  evidence  yon  should  find 
that  the  plaintiff's  houseboat  stood  on  a  pub- 
lic highway  or  avenue  of  the  town  of  Lewes, 
and  that  it  was  at  the  time  of  removal,  a 
public  nuisance,  then  we  wUl  say  to  you  that 
under  such  a  finding  the  plaintiff  should  have 
removed  the  houseboat  and  abate  the  nui- 
sance, If  notifled  by  the  town  commissioners 
to  do  so,  and  upon  bis  refusal  or  failure  to 
remove  it,  the  commissioBers  had  the  right 
in  law  to  abate  the  nuisance  by  summarily 
removing  the  obstruction  in  a  reasonable  and 
careful  manner. 

[7]  But  if' you  should  find  that  the  house- 
boat was  not  upon  a  pubUc  street  or  thor- 
oughfare, but  was  upon  the  beach  or  strand 
between  the  thoroughfare  and  the  water,  then 
the  houseboat  was  not  such  a  public  nui- 
sance that  the  town  authorities  would  have 
the  Tight  to  summarily  remove. 

[I]  If  you  should  find  that  the  houseboat 
was  located  on  a  public  street  or  highway  and 
was  a  public  nuisance  while  the  town  author- 
ities would  have  the  right  to  summarily  abate 
the  nuisance,  yet  in  doing  so  it  would  be  in- 
cumbent upon  them  to  exercise  reasonable 
care  and  avoid  doing  unnecessary  damage  to 
plaintiff's  property.  And  for  any  unnecessary 
damage  done  in  the  removal  the  town  author- 
ities would  be  liable. 

[1,10]  Though  an  incorporated  town  may 
have  the  power  conferred  on  It  by  the  Legis- 
lature, to  prevent  and  abate  nuisances,  this 
will  not  Justify  an  abatement  of  a  thing  as 
a  nuisance  when  in  fact  it  is  not  one.  A  nui- 
sance must  in  fact  exist  before  It  can  be 
abated,  and  If  you  should  find  in  his  favor 
for  personal  injuries,  your  verdict  should  in 
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that  regard  t)«  for  snch  a  sntn  as  would  rea- 
sonably compensate  him  for  any  pain  and 
suffering  resulting  from  the  removal  of  the 
houseboat  and  for  any  expenditures  of  mon- 
ey made  by  him  for  medicine  and  medical 
treatment  for  such  injuries. 

[11]  For  you  to  find  for  the  plaintiff  for 
personal  injuries  yon  must  first  find  that  he 
was  Injured  and  second  that  he  was  injured 
in  the  manner  alleged  In  his  declaration. 

[12]  Your  verdict  should  be  for  that  party 
in  whose  favor  the  evidence  preponderates. 

Verdict  for  defendant. 


TOWN  OF  WAKWICK  v.  RHODE  ISLAND 
HOSPITAL  TRUST  00.    (No.  4855.) 

(Supreme  Court  of  Rhode  Island.    Feb.  10, 
1918.) 

1.  Municipal  CoEfPOBAxioNS  ®=>3&— Fisoal 
Manaoement  —  Bonds  —  PowKBS  of  Ojti- 

CEBS 

Laws  1901,  c.  942,  authorized  the  issuance 
of  certain  bonds  by  the  town  of  Warwick. 
Section  2  thereof  required  an  annual  appropria- 
tion by  the  town  to  pay  interest  and  create  a 
sinking  fund  for  the  redemption  of  the  bonds. 
The  bonds  were  issued,  and  all  premiums,  an- 
nual appropriations,  etc.,  were  deposited  with 
the  defendant.  Thereaft^  Laws  1013,  c.  1012, 
was  enacted,  providing  for  division  of  the  town. 
Section  14  thereof  provided  that  all  debts  and 
liabilities  of  the  old  town  should  remain  valid 
and  binding  and  that  the  Division  Commission 
should  apportion  the  payment  of  such  debts  be- 
tween the  new  towns  according  to  tlie  last  as- 
sessment in  the  old  town,  for  the  purpose  of  de- 
termining which  of  the  new  towns  should  be 
primarily  liable  and  of  establishing  a  right  of 
recoupment  in  favor  of  the  town  paying  a  debt 
on  which  the  other  town  was  primarily  liable. 
Section  16  provided  for  the  appointment  of  a 
Division  Commission  and  empowered  it  to  per- 
form each  and  every  act  necessaiv  and  essen- 
tial to  the  complete  division  of  the  old  town, 
its  acts  in  that  respect  being  final.  There  was 
no  provision  for  continued  accumulation  of  the 
sinking  fund.  The  commission  apportioned  the 
bonds,  and  also  apportioned  the  accumulated 
sinking  fund.  The  councU  of  the  town  author- 
ized the  withdrawal  of  the  portion  of  the  sink- 
ing fund  allotted  to  the  new  town,  and  defend- 
ant refused  to  permit  its  withdrawaL  Ecld, 
that  the  apportionment  of  the  sinking  fund  was 
not  included  in  section  18  as  necessary  to  a  com- 
plete division,  but,  since  it  was  impressed  with 
certain  characteristics  as  a  slnldng  fund,  it  was 
required  to  be  kept  intact. 

[Ed.  Note. — For  other  cases,  see  Munidpnl 
Corporations,  C!ent  Dig.  H  105-111 ;  Dec.  Dig. 
«=»36.] 

2.  CoNSTnxmoNAi,    Law    €=s>143  —  Obuoa- 
■noN  OF  CoNTEAOTS— Contracts  of  Munio- 

IFALITIKS. 

In  such  case,  the  statutory  creation  of  the 
sinking  fund  became  a  part  of  the  -contract  with 
the  purcliasers  of  the  bonds,  and  the  fund  could 
not  be  divided  by  subsequent  apportionment, 
since  that  would  impair  the  obligation  of  the 
contract 

[Kd.  Note. — For  other  cases,  see  OonstitutioB- 
al  Law,  Cent  Dig.  St  34&-848;  Dec  Dig.  «=» 
143.] 

3.  MUNICIPAI.  COKPORATIONS   4s>36  —  DIVI- 
SION—CONTBACTS— ADJUSTMENT. 

In  such  case,  the  existence  of  the  contract 
would  not  prevent  a  division  of  the  town,  but 


la  dividing  tt  snltaUe  l^lslatlve  provision 
should'  be  made  to  insure  tat  continn«]  accu- 
mulation of  the  sinking  fund. 

[Ed.  Note.— For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.  {{  105-111;   Dec  Dig. 

4.  CoNSTirDTroKTAi,  Law  «=94&— Lboislativk 
Powers— Delkoatton. 

In  such  case,  it  could  not  be  properly  held 
ttat  by  SMtion  16  the  Ijegislature  intended  the 
I/ivision  Commission  to  provide  for  the  contin- 
ued accumulation  of  the  sinking  fund,  siaoe  del- 
egation of  sole  legislative  authority  cannot  b« 
assumed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  48;  Dea  Dig.  «=»48; 
Statutes,  Cent  Dig.  J  66.] 

6.  Municipal   Cobpobationb  *=»36— Fiscal 
Management  —  Bonds  —  Sinking  Funds— 

CONTKOL. 

The  apporti<mmait  of  primary  liability  oa 
municipal  bonds  by  the  Division  Oommisaon 
under  Laws  191.%  c.  1012,  creathtg  the  commis- 
sion and  authorizing  a  division  of  the  town,  did 
not  interfere  with  the  ultimate  liability  of  both 
new  towns  on  bonds  of  the  old,  and,  as  recoveiy 
could  bo  had  only  in  a  suit  against  both  towns,  ■ 
neither  should  control  any  portion  of  the  fond 
absolutely ;  every  portion  being  security  for  all 
of  the  bonds,  wherever  primary  liability  was 
placed. 

[Ed.  Note;— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  105-111;  Dec.  Kg. 
®=»36.] 

Case  certified  from  Superior  Coart,  Provt 
deuce  and  Bristol  Countlea 

Action  by  the  Town  of  Warwldr  against 
the  Rhode  Island  Hospital  Trust  Company. 
Certified  from  Superior  Court.  QuesUon  an- 
swered and  papers  remitted. 

Harold  R.  Curtis  and  Wilson,  Gardner  k 
ChurehUl,  aU  of  Providence,  for  plaintiff. 
Tllllnghast  &  C!ollins,  Wm.  B.  TllUnghast, 
Harold  B.  Tanner,  and  James  <X  Collins,  all 
of  Providence,  for  defendant 

SWEBTLAND,  J.  In  the  above-entitled 
case,  certain  questions  of  law  have  been  ca- 
tlfled  by  the  superior  court  to  this  court  for 
determination  under  the  provisions  of  Gen. 
Laws,  c.  298,  t  5. 

Under  Public  Laws,  c.  942,  passed  Novem- 
ber 20,  1901,  the  town  of  Warwick  was  au- 
thorized to  issue  bonds  of  the  denomination 
of  $1,(XX)  each  to  an  amount  not  exceeding 
$400,000.  Section  2  of  said  act  was  as  fol- 
lows: 

"Sec.  2.  At  the  annual  financial  town  meeting 
in  said  town  there  shall  be  annually  appropriat- 
ed a  sum  sufficient  to  pay  the  interest  due  « to 
become  due  on  said  bonds  before  the  next  annotl 
financial  town  meeting,  and  also  a  sum  to  be 
placed  as  a  sinking  fund  sufficient  for  the  re- 
dempdon  of  said  bonds  when  due,  and  all  pre- 
miums arising  from  the  sale  of  said  beads  entU 
be  placed  to  the  credit  of  said  sinking  fund." 

Pursuant  to  said  act,  the  town  of  Warvrlck 
Issued  400  bonds  of  the  denomination  of  $1,- 
000  each ;  and  thereafter  in  each  year  nntil 
1913  the  financial  town  meeting  of  said  tovn 
appropriated  a  sum  sufficient  to  pay  the  hi- 
terest  due  or  to  become  due  on  said  bonds 
before  the  following  annual  financial  town 
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meeting,  and  also  appropriated  a  sum  to  be 
placed  as  a  slnkliig  fund  for  the  redemption 
of  said  bonds  when  dne.  The  suma  so  an- 
nnally  appropriated  to  be  placed  as  said  sink- 
ing fnnd  together  with  the  premiums  arising 
from  tlie  sale  of  said  bonds  were  deposited 
by  the  town  treasarer  cA  said  town  with  the 
defendant  The  title  of  said  deposit  was 
•Town   of  Warwick  Sinking  B\md." 

By  chapter  1012  of  the  Public  Laws,  ap- 
proved March  14,  1913,  the  (General  Assembly 
divided  the  town  of  Warwick  into  two  new 
towns,  one  to  constitute  the  town  of  Warwick 
and  the  other  to  ccHistitnte  the  town  of  West 
Warwick.  Section  14  of  said  diapter  1012 
of  the  Public  Laws,  among  other  things,  pro- 
vided as  follows: 

"An  debts  and  liqaidated  UabiUties  of  the 
present  town  o(  Warwidk  shall  be  and  remain 
valid  and  binding.  The  Warwick  Division  Com- 
mission, hereinafter  created,  shall  apportion  the 
payment  of  said  debts  and  liqaidated  liabilities 
between  the  towns  of  Warwick  and  West  War- 
wick in  proportion  to  the  ratable  property  in 
said  towns,  according  to  the  assessment  of  tax- 
es last  made  in  the  present  town  of  Warwick. 
Such  apportionment  shall  not  bar  <^  holder  of 
such  debt  or  liability  against  the  iM'esent  town 
of  Warwick  from  recovoinc  as  fully  as  said 
holder  might  have  recovered  against  the  pres- 
ent town,  bat  shall  be  made  only  for  the  pur- 
pose of  determining  whidi  town  shall  be  prl- 
nuuily  liable  for  each  debt  and  for  establishing 
a  right  of  recoupment  betweoi  said  towns  if  the 
town  primarily  liable  fails  to  pay  any  obliga- 
tion apportioned  to  it." 

Section  16  of  said  chapter  1012  provided 
for  the  appointment  by  the  Governor  of  a 
commission  of  five  members  to  be  known  as 
the  Warwick  Division  Oommission,  and  fUr- 
Qier  provided  that: 

Said  "oommission  shall  perform  the  duties  im- 
posed upon  it  by  the  provisions  of  this  act,  and 
which  is  hereby  authorized,  empowered  and  di- 
rected to  do  and  perform  each  and  every  act, 
nccpsFary  and  pesential  to  the  complete  division 
oe  the  town  of  Warwick  and  not  otherwise  spe- 
^cally  devolved  upon  any  official  or  person^  and 
the  acts  of  said  commission  in  carrying  out  the 
provisions  of  this  act  shall  be  final." 

Pursuant  to  said  chapter  1012  of  the  Pub- 
lic Iaws,  the  Governor  of  the  state  of  Rhode 
Island  duly  appointed  the  Warwick  Division 
Commission,  and  said  commission  proceeded 
to  perform  the  duties  imposed  upon  it  by  the 
act  In  Its  report  said  commission,  among 
other  things,  set  forth  that,  of  the  400  bonds 
issued  by  the  former  town  of  Warwick  under 
the  authority  of  said  chapter  942  of  the  Pub- 
lic Laws,  said  commission  had  apportioned 
bonds  numbered  1  to  251,  both  inclusive,  to 
tbe  present  town  of  Warwick,  and  had  ap- 
portioned bonds  numbered  252  to  400,  both  in- 
dnslve,  to  the  town  of  West  Warwick.  Said 
oommission  further  reported  that  of  said 
sinking  fund,  at  that  time  amounting  in  all 
to  the  sum  of  $106,515.68,  said  commission 
bad  apportioned  the  sum  of  $66,799.11  to  the 
present  town  of  Warwick,  and  had  appor- 
tioned the  sum  of  $39,716.47  to  the  town  of 
West  Warwick.  On  August  11,  1914,  the 
town  council  of  the  town  of  Warwick  author- 
'^ed  the  town  treasarer  of  said  town  to  with- 


draw from  the  defendant  "this  proportional 
part  of  the  sinking  fund  of  the  town  of 
Warwldc,  1,982  bonds  belonging  to  the  pres- 
ent town  of  Warwick,  as  the  same  lias  been 
apportioned  to  said  town  by  the  Warwick 
Division  Commission,  together  with  the  inter- 
est accrued  thereen."  After  the  refnsal  of 
the  defendant  to  permit  such  withdrawal, 
said  town  council  directed  the  commence- 
ment of  this  suit  to  recover  from  the  defend- 
ant said  proportional  part  of  said  fund. 

[1]  Of  the  questions  ceitifled  by  the  supe- 
rior court  to  this  court  for  determination, 
the  first  l8  as  follows : 

"First: Did  the  Warwldt  Division  Commis- 
sion created  under  chapter  1012  of  the  Public 
Laws  passed  by  the  General  Assembly  at  its 
January  session,  1913,  receive  authority  by  and 
under  said  act  to  apportion  betwe^i  the  new 
town  of  Warwick  and  the  town  of  West  War- 
wick created  by  said  chapter  1012  the  sinking 
fund  established  for  the  bonds  of  the  old  town 
of  Warwick  issued  under  the  authority  of  chap- 
ter 942  of  tlie  Public  Laws  passed  by  the  Gen- 
eral Assembly  in  1901?" 

Under  none  of  the  proviMons  of  said  chap- 
ter 1012  of  the  Pabllc  Laws  Is  authority 
speclflcally  given  to  said  Warwick  Division 
Commission  to  apportion  said  sinking  fund 
between  the  towns  of  Warwick  and  West 
Warwick.  It  said  commission  had  such  au- 
thority under  the  act,  it  must  be  found  In 
the  general  provision  contained  In  section  18, 
whereby  said  commission  was  "authorized, 
empowered' and  directed  to  do  and  perform 
each  and  every  act  necessary  and  essential 
to  the  complete  division  of  the  town  of  War- 
wick." Was  the  apporUonmeat  of  said  sink- 
ing ftmd  between  the  newly  created  towns 
"necessary  and  essential  to  the  complete  di- 
vision of  the  town  of  Warwl<^7  In  our 
opinion  It  was  not  In  view  of  the  essential 
character  of  said  fund  and  the  purpose  of 
its  creation,  it  would  be  appropriate  to  keep 
said  fund  intact  and  tmdivlded,  although 
there  was  a  division  of  the  town.  The  plain- 
titr  contends  tliat  said  fund  was  the  prop- 
erty of  the  old  town  of  Warwick,  and  henoe 
that  a  division  of  that  town  would  be  Im- 
ctwiplete  unless  such  property  be  apportion- 
ed between  Its  two  suceessors.  While  said 
fund  may  be  regarded  as  the  property  of  the 
town,  to  which  said  town  alone  had  the  legal 
title,  it  was  property  impressed  with  certain 
characteristles  arising  from  Its  nature  as  a 
sinking  fond,  aocnmnlated  In  the  manner 
and  for.  the  purposes  pvovldsd  by  said  chaih 
ter  942  of  the  Public  Laws. 

[2]  The  General  Assembly,  in  antliorlilBg 
the  town  to  Issue  said  bonds,  coupled  with 
that  permission  the  reqniremeat  that  the 
town  should  Xif  anniial  appropriations  ac- 
cumnlate  a  sinklBg  fund  sufficient  to  redeem 
the  bonds  when  due.  When  the  bonds  were 
issued  under  the  authority  of  said  act,  and 
afterwards  pntebased  by  the  bondholders, 
the  provision  that  the  town  should  create  the 
prescribed  Mnking  fund  became  an  essential 
part  of  the  contract  between  the  town  and 
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•eacb  bondholder,  aa  binding  npon  the  town 
as  if  expressly  stipulated  in  the  bond.  Such 
reqaiFemeat  constituted  a  part  of  the  obliga- 
tion of  the  bond  and  ^uld  not  be  impaired 
by  sabseqaent  legislation.  Louisiana  r.  PUs- 
bury,  106  U.  S.  278,  26  L.  Ed.  1090.  The 
town  had  the  custody  of  said  fund  and  might 
make  Judicious  investment  of  the  same,  but 
the  town  should  have  been  restrained  if  it 
had  attempted  to  divert  said  fund  from  the 
purpose  of  its  creation. 

[3,4]  The  existence  of  this  contract  be- 
tween the  old  town  of  Warwick  and  the  hold- 
er of  each  of  said  bonds  would  not  prevent 
a  division  of  said  town ;  but  in  making  such 
division  the  obligation  of  said  contract  must 
not  be  impaired,  and  there  must  be  no  sub- 
stantial interference  with  the  security  which 
had  been  provided  for  the  bondholder  by  the 
creation  of  said  sinking  fund.  The  security 
of  the  bondholder  required  the  safeguarding 
of  that  portion  of  the  sinking  fund  already 
accumulated,  and  also  required  that  there 
should  be  adequate  legislation  providing  for 
a  suitable  annual  addition  to  said  fund.  The 
act  dividing  the  old  town  of  Warwick  makes 
;iO  provision  for  the  continued  accumulation 
of  said  fund  after  said  division.  Such  pro- 
vision, however,  would  be  equally  as  neces- 
sary and  essential  to  the  complete  division  of 
the  town  as  would  be  a  provision  disposing 
of  the  fund  already  accumulated.  Under  the 
general  language  of  section  16  of  said  chap- 
ter 1012,  empowering  and  directing  the  War- 
wick Division  Commission  "to  do  and  per- 
form each  and  every  act  necessary  and  es- 
sential to  the  complete  division  of  the  town 
of  Warwick,"  it  could  not  properly  be  held 
that  the  General  Assembly  intended  that  said 
commission  should  formulate  a  scheme  for 
the  farther  accumulation  of  said  sinking 
fond.  Tlte  determination  of  the  method  by 
which  the  future  increase  of  said  fund  should 
be  made  required  the  exercise  of  legislative 
authority.  We  cannot  assume  that  the  Legis- 
lature intended  a  delegation  of  its  sole  legis- 
lative antbority. 

[{]  We  have  said  above  that  not  only  was 
it  not  essential  to  a  complete  division  of  the 
old  town  of  Warwick  that  said  sinking  fond 
should  be  apportioned  between  the  new 
towns,  but  it  would  be  appropriate  and  de- 
sirable tliat  said  fund  should  remain  as  one 
undivided  fund.  Acting  under  the  authority 
given  by  section  14  of  said  chapter  1012,  the 
Warwick  Division  Commission  properly  ap- 
portl«»ied  the  payment  of  said  bonds  between 
the  two  new  towns ;  but,  as  is  expressly  pro- 
vided in  said  section,  this  apportlmmient  of 
payment  was  merely  a  determination  of  the 
primary  liability  upon  each  of  said  bonds. 
Such  apportionment  did  not  Interfere  with 
tlie  ultimate  liability  upon  each  bond  of  both 
towns  as  the  successors  of  the  town  of  War- 
wick. If  hereafter  an  action  is  to  be 
brought  to  recover  on  either  of  said  bonds, 
it  must  be  brought  against  both  towns  re- 


gardless of  where  said  Division  Commission 
has  placed  the  primary  liability.  If  eacb 
town  is  to  be  held  ultimately  liable  for  the 
payment  of  every  one  of  said  bonds,  then 
the  accumulation  of  said  fund  and  the  wise 
investment  and  control  of  every  part  of  it  is 
essential  to  the  credit  and  security  of  each 
town.  No  part  of  said  fund  should  pass  en- 
tirely and  without  restriction  under  the  con- 
trol of  either  town,  but  Its  management  as 
an  entire  fund  should  be  the  subject  of  suita- 
ble specific  legislation. 

Bvery  portion  of  said  sinking  fund  must 
be  regarded  as  security  for  the  payment  of 
each  bond,  wherever  the  primary  liability  for 
its  payment  has  been  placed.  Each  bond- 
holder is  entitled  to  insist  that  no  portion 
of  said  sinking  fond  shall  be  improperly 
managed  or  diverted  from  the  purpose  for 
wliich  It  was  by  law  created.  When  he  pur- 
chased bis  bond  and  the  town  of  Warwick 
entered  into  its  contract  with  him,  a  part 
of  his  security  was  the  creation  of  one  tin- 
divided  sinking  fund,  as  to  the  management 
of  which  alone  he  was  called  xspon  to  inquire 
and  keep  himself  informed.  To  force  the 
bondholder  to  look  to  the  security  of  a  divid- 
ed fund,  with  each  portion  under  a  different 
management,  is  to  change  his  contract,  and 
we  must  hold  that  it  amounts  in  law  to  a 
substantial  interference  with  his  security. 

Neither  of  the  new  towns'  and  no  bond- 
holder is  here  objecting  to  the  apportion- 
ment of  said  fund,  but  we  have  entered  upon 
the  foregoing  consideration  of  the  rights  ot 
the  towns  and  of  the  bondholders  because  it 
is  pertinent  to  the  Inquiry  whether  the  War- 
wick Division  Commission  had  authority  un- 
der said  &ct  to  make  an  apportionment  of 
said  sinking  fund.  We  are  of  the  opinion 
that  the  interests  of  eacb  of  said  towns  and 
the  security  of  the  bondholders  required  that 
there  I>e  spedflc  legislation  providing  for  the 
future  control  of  that  portion  of  the  sink- 
ing fund  existing  at  the  time  of  the  divi- 
sion of  the  town.  We  are  also  of  the  opinion 
that  the  credit  of  the  new  towns  and.  the 
security  of  the  bondholders  called  for  legis- 
lation regulating  the  continued  accumulation 
of  a  sinking  fund  which  should  be  stiffldent 
to  redeem  said  bonds  when  due.  Said  chap- 
ter 1012  of  the  Public  Laws  divlOlug  tlie 
town  of  Warwick  makes  no  provision  for 
either  of  these  objects.  We  are  therefore  of 
th4  opinion  that  In  dividing  said  towns  said 
sinking  fund  did  not  come  within  the  con- 
templation of  the  General  Assembly,  and 
that  in  said  act  there  is  no  Intention  on  tiie 
part  of  the  General  Assembly  to  deal  witti 
said  fund,  but  its  proper  regulation  remains 
a  matter  for  further  legislative  action.  It 
follows  that  the  Warwick  Division  Commia- 
siou  was  without  authority  under  the  act 
to  apportion  said  fund,  and  the  first  ques- 
tion certified  is  answered  in  the  negative. 
As  our  answer  to  the  first  question  is  deter- 
minative of  the  case,  the  other  questions  oer- 
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tlfled  are  vrlthovt  materltiUty  and  are  not 
considered. 

The  papers  In  tlie  cause  are  ordered  sent 
bade  to  the  mperior  court  witb  our  asawer 
to  the  flrst  questtoa  certified  tbweon. 


COMMONWBAIiTH    ex    rei    GREER,    Dist 
Atty.,  ▼.  WERTZ,  County  ControUer. 

(Supreme   Goart   of    Pennsylvania.     Dec.    10, 
1915.) 

1.  CotTNTIES    €=»117— COUBTHOtraK    IMTEOVB- 

1CB.VTS— Doty  to  Advebtisx  vob  Bids— Dis< 

ORCTION. 

Under  Act  April  15,  1834  (P.  L.  637),  au- 
thorizing commissioners,  after  obtaining  the  ap- 
probation of  two  successiye  grand  juries  and  of 
the  court  of  quarter  seaaiona,  to  erect  needed 
county  buildings,  and  alter  or  add  to  them,  and 
making  it  their  duty  to  make  repairs,  and  Act 
April  19,  1895  (P.  U  88),  making  the  control 
of  the  eomminsioneiB  OTer  details  in  the  erection 
of  buildings  Bubject  to  the  supervision  and  ap- 
proval of  the  court,  where  two  succesBire  grand 
juries  had  recommended  and  approved  altera- 
tions and  additions  proposed  to  be  made  to  a 
county  courthouse,  and  the  reports  of  such  grand 
juriea  had  been  approved  by  the  court  of 
quarter  sessions,  and  tlie  plans  and  specifica- 
tions submitted  by  the  commiasionen  to  the 
jadges  of  such  c»urt  and  approved,  the  etm- 
troller  had  no  discretion,  in  the  absence  of 
fraud,  had  faith,  or  disregard  of  public  duty  by 
the  ofBclals,  to  refuse  to  advertise  for  bids  be- 
cause he  did  not  approve  of  the  proposed 
ehangee. 

[Ed.  Note,— For  other  casee,  see  Counties, 
Cent.  Dig.  {  188;   Dec.  Dig.  «&=»n7.] 

2.  Masdahus  «s»180  —  Pebxuptobt  Wbii^ 
Right. 

The  controller's  refusal  to  advertise  for 
bids  in  such  case  came  witiiin  the  proviso  ot 
Act  June  8,  .1893  (P.  L.  345)  {  2,  proridinff 
that,  where  the  right  to  require  the  pertormance 
of  an  act  is  clear,  and  it  is  apparent  that  no 
-valid  excuse  can  be  given  for  not  performing 
it,  a  peremptory  writ  can  be  awarded  in  the  first 
instance ;  and  such  writ  was  therefore  properly 
awarded. 

red.  Note.— For  other  cases,  see  lifandamus. 
Cent.  Dig.  §g  401-405;  Dec  Dig.  «=!>180.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria Coonty. 

Mandamus  by  the  Commonwealth,  on  the 
relation  of  Charles  C.  Greer,  District  Attorney 
of  Cambria  County,  against  George  M.  Wertz, 
CMitroUer  of  Cambria  County.  From  a  final 
order  awarding  peremptory  mandamus,  de- 
fendant appeals.    Affirmed. 

Stephens,  P.  3.,  and  O'Connor,  J.,  filed  the 
following  opinion  and  order  In  the  court  of 
common  pleas:    . 

And  now  August  16,  1916,  said  petition  read 
and  carefully  considered.  A  number  of  grand 
juries  of  the  county  have  during  a  period  of 
nearly  three  jyeers  past  recommended  that  the 
county  commissioners  cause  alterations  and  ad- 
ditions to  be  made  to  the  present  courthouse,  to 
meet  the  requirements  for  the  proper  transac- 
tion of  the  business  of  the  courts  and  of  the 
various  county  officers;  and,  it  being  known 
to  us  personally  that  there  exists  urgent  need 
for  extensive  alterations  and  improvements,  we 
approved  each  of  the  returns  thus  made  by  said 
grand  juries.  We  cMefuUy  examined  the  i^ans 
and  specificatioiis  presented  to  us  by  the  county 
commissioners,  as  prepared  by  the  architect  em-  J 


ployed  by  them  for  that  purpose,  and,  being 
satisfied  that  said  plans  and  specifications  fully 
meet  the  requirements  in  evei'y  particular,  we 
approved  tbeni. 

The  county  commissioners  have  not  the  dis- 
cretion to  decline  to  cause  needed  alterations 
and  additions  to  be  made,  since  the  approbation 
of  the  grand  jury  and  of  the  court  of  quarter 
sessions  has  been  given,  but  they  hove  sole 
discretion  as  to  the  nature,  extent,  and  char- 
acter of  the  alterations  and  additions  to  be 
made.  From  our  intimate  personal  knowledge 
of  the  lieeds  and  requirements  of  the  county  in 
that  behalf,  as  well  as  our  personal  knowledge 
of  the  plans  and  specifications  adopted  by  the 
county  commissioners,  and  upon  which  they 
propose  to  receive  bids  for  a  contract,  we  feel 
free  to  say  that  this  discretion  has  been  wisely 
and  judiciously  exercised.  The  count?  oontrol- 
ler  has  no  discretion  to  exercise  in  the  prem- 
ises: his  duty  is  ijurely  ministerial,  and  he  has, 
in  our  opinion,  failed  to  perform  a  public  duty 
by  reusing  to  advertise  for  proposals,  when  di- 
rected so  to  do  by  the  oounty  commissionen; 
Therefore,  the  right  to  require  the  performance 
Of  the  act  being  clear,  and  it  being  apparent 
that  no  valid  excuses  can  Ije  ^ven  for  not  per- 
forming it,  we  do  decree  that  a  peremptorr 
mandamus  be  and  the  same  is  hereby  awarde<L 
and  directed  to  issue  forthwith,  against  the  said 
George  M.  Werta,  county  controller  of  the  coun- 
ty of  Cambria,  oommanding  and  requiring  him 
forthwith  to  publish,  by  due  notice,  advertise- 
ment for  sealed  bids,  or  proposals  upon  the  en- 
tire alterations  and  additions  to  the  present 
eoorthouse  bailding  of  the  county  of  Cambria, 
and  upon  the  north,  south,  and  east  wings  sepa- 
rately, according  to  plans  and  specifications  on 
file  in  the  office  of  the  county  commissioners  of 
the  county  of  Oambrin,  at  Kbensburg,  Pa.,  and 
in  the  office  of  J.  Riley  Gordon,  architect,  No. 
607  Fifth  avenue.  New  Yoric  City;  the  sheriff 
to  make  return  of  service  of  said  mandamus  on 
or  before  the  2lBt  day  of  August,  1916. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STBiWARX,  MOSGH- 
ZISKER,  and  FRAZER,  JJ. 

D.  P.  Welmer,  of  Johnstown,  for  appellant 
William  A.  Misauire,  M.  D.  Klttell,  and  PhlUp 
N.  Sliettlg,  all  of  Bbensbarg,  tot  appellee. 

MESTRDZAT,  J.  This  la  an  appeal  from 
the  order  and  decree  of  the  court  below- 
granting  a  peremptory  writ  of  mandamus  on 
the  relation  of  the  district  attorney  of  Cam- 
bria county  commanding  and  requiring  the 
controller  of  the  county  to  advertise  for  seal- 
ed bids  upon  the  alterations  and  additions 
proposed  to  be  made  to  the  present  court- 
house of  the  county,  according  to  plans  and 
specifications  on  file  In  the  office  of  the  coun- 
ty commissioners.  The  facts  sufficiently  ap- 
pear by  the  petition  and  exhibits  thereto  at- 
tached and  the  opinion  of  the  court,  and  need 
not  be  repeated  In  detail  here.  We  all  agree 
that  the  writ  was  properly  granted,  and  that 
the  decree  should  be  affirmed. 

[1]  The  controlling  question  In  the  case  is 
whether  the  respondent,  as  controller  of  the 
county,  has  the  right,  under  the  facts  pre- 
sented here,  to  refuse  to  advertise  for  bids 
for  the  proposed  alterations  and  additions  to 
the  courthouse.  He  claims  this  right  under 
section  10  of  the  act  of  June  27,  1895  (P.  L. 
403),  which  provides  that  no  contract  Involv- 
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ing  an  expenditnre  exceeding  flOO  shall  be 
made  by  the  commissioners  nor  the  payment 
thereof  be  certified  by  the  controller  unless 
when  made  with  the  lowest  and  best  bidder, 
after  dae  notice  to  be  published  by  the  con- 
troller, when  directed  by  the  commissioners, 
"if  he  approves  the  purpose  of  the  proposals 
invited."  The  reason  for  the  controller's  re- 
fusal to  advertise  for  bids  for  the  proposed 
improvements  appear  from  the  copy  of  his 
letter  to  the  commissioners  attached  as  an 
exhibit  to  relator's  petition.  He  "recognizes 
the  desirability  of  some  alterations,"  but 
"falls  to  discover  necessity  for  entering  into" 
the  large  and  costly  improvements  presented 
in  the  plans  and  specifications  submitted  by 
the  architect  of  the  commissioners.  He 
vaguely  Insinuates  some  additional  matters 
tor  declining  to  advertise  for  bids,  but  which, 
It  is  apparent,  are  not  within  his  discretion. 

The  act  of  April  16,  1834  (P.  U  537),  pro- 
vides that  it  shall  be  lawful  for  the  commis- 
sioners, haying  first  obtained  the  approba- 
tion of  two  successive  grand  Juries  and  of 
the  court  of  quarter  sessions,  to  erect,  when 
occasion  shall  require,  the  necessary  build- 
ings for  the  accommodation  of  the  courts 
and  of  the  several  county  officers.  The  act 
also  imposes  on  the  commissioners  the  duty 
to  keep  and  maintain  such  buildings  In  suit- 
able repair,  and,  having  first  obtained  the  ap- 
probation of  the  grand  Jury  and  of  the  court, 
it  authorizes  the  commissioners  to  alter,  add 
to,  or  enlarge  such  public  buildings.  The  au- 
thority to  determine  when  "occasion  shall  re- 
quire" the  erection  of  the  buildings  Is  vested 
by  this  act  in  two  successive  grand  Juries 
and  the  court  of  quarter  sessions,  and  after 
their  approval  the  commissioners  may  pro- 
ceed to  erect  the  buildings.  Appeal  of  Com'rs 
of  Northampton  Ck>unty,  S7  Pa.  452.  It  was 
said  in  Mahon  v.  Luzerne  County,  197  Pa.  1, 
18,  46  AU.  894,  that  under  the  act  of  1834, 
the  occasion  for  the  erection  of  a  public  build- 
ing having  been  determined  to  exist,  "the 
mode  of  meeting  it,  the  size,  style,  arrange- 
ment, costs  and  location  of  the  building  were 
left  to  the  discretion  of  the  commissioners." 
The  control  of  the  commissioners  over  these 
details  is,  however,  by  the  act  of  April  19, 
1895  (P.  Ia  38),  now  made  subject  to  the  su- 
j)ervlsion  and  approval  of  the  court  Mahon 
V.  Luzerne  County,  supra.  When  this  ap- 
proval has  been  obtained,  the  act  provides 
that  the  commissioners  shall  let  the  work  by 
contract  which  shall  be  subject  to  the  ap- 
proval of  the  Judges  of  the  court 

It  will  thus  be  seen  that  the  act  empowers 
the  commissioners  and  imposes  upon  them 
the  duty  to  erect  the  necessary  buildings  for 
the  accommodation  of  the  courts  after  ob- 
taining the  approbation  of  the  grand  Jury  and 
the  court  and  after  the  approval  by  the  Judg- 
es of  the  plans  and  specifications  which  the 
commissioners  shall  adopt  and  submit  to  the 
court  In  the  case  In  hand,  not  only  two, 
but  ten,  successive  grand  Juries  recommend- 


ed and  approved  tbe  proposed  alteratlona 
and  additions  to  the  courthouse,  and  in  eadi 
instance  the  r^;>ort  of  the  grand  Jury  was 
approved  by  the  court  of  quarter  sessions. 
Plans  and  specifications  for  the  proposed  im- 
provements were  prepared  by  an  architect 
and  accepted  by  the  commisalonera,  who  sub* 
mitted  them  to  both  Judges  of  the  court  who 
approved  them.  The  statutes  authorizing 
the  commissioners  to  make  the  proposed  al- 
terations and  additions  have  been  complied 
with  in  every  particular,  and  the  commis- 
sioners have  authority  to  proceed  with  the 
Improvements,  and  desire  to  do  so,  but  the 
controller,  exercising  the  discretion  he  claims 
to  be  vested  in  him  under  the  act  of  1895,  re- 
fuses to  advertise  for  bids,  on  the  sole  ground 
that  he  does  not  "approve  the  purpose  of  the 
proposals  invited,"  which  is  subject  to  his 
ai^roval.  We  have  pointed  out  above  his 
objections  to  the  Improvement  and  that  they 
are  matters  not  within  his  discretion.  The 
"purpose  of  the  proposals"  in  the  matter  in 
hand  Is  the  erection  of  the  proposed  altera- 
tions and  additions  to  the  courthouse  which 
the  statutes  authorize  and  direct  to  be  made, 
and  the  propriety  and  legality  of  the  porpose 
cannot  therefore  be  questioned.  The  plans 
and  spedflcatlons  showing  the  details  of  the 
work  in  the  execution  of  the  purpose  were, 
as  the  statutes  declare,  for  the  consideration 
and  approval  of  the  commissioners  and  the 
court  In  the  absence  of  fraud,  bad  faith,  or 
a  disregard  of  public  duty  in  connection  with 
carrying  out  the  Improvements  by  the  proper 
officials,  which  is  not  shown  to  exist  here,  the 
discretion  of  the  commissioners  as  to  the  de- 
tails of  the  work,  when  not  abused,  cannot 
be  interfered  with.  The  controller's  act  does 
not  confer  the  authority  nor  impose  the  duty 
dalmed  by  the  appellant  If  It  be  so  con- 
strued. It  would  transfer  to  the  controller 
the  authority  and  powers  clearly  granted  to 
the  grand  Jury,  the  court  and  the  commis- 
sioners in  the  erection  of  public  buildings 
without  any  indication  In  the  title  of  the  act 
of  1895  of  an  Intention  to  do  so.  We  need 
not  determine  here  the  exact  meaning  of  the 
word  "purpose"  In  the  act  nor  the  extent  of 
the  controller's  discretion  which  he  may  ex- 
ercise under  the  act  in  other  cases.  It  la 
clear,  under  the  facts  of  the  present  case, 
that  he  was  not  Justified  In  refusing  to  ad- 
vertise for  bids  for  making  the  alterations 
and  additions  to  the  Cambria  county  court- 
house. 

[2]  It  is  apparent  from  the  facts  disclosed 
by  the  record  in  the  case  that  the  respondent 
can  have  no  valid  excuse  for  not  advertising 
for  settled  bids  for  the  Improvements  to  the 
courthouse,  as  requested  by  the  commission- 
ers, and  ther^ore  the  case  is  within  the 
proviso  to  section  2  of  the  act  of  June  8, 
1893  (P.  L.  345),  and  the  learned  Judges  of 
the  court  below  did  not  «tr  in  awarding 
the  peremptory  wilt  in  the  first  Instance. 

Decree  affirmed. 
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COMMONWEMI/FH  ▼.  OARANCHOSKIB. 
(Supreme  Court  of  PennaylvanU.    Jan.  3, 1918.) 

1.  WrmxsaKS  <8=9B3— CouFKnenoT— Hubbaks 

AND   WZTB. 

Under  Act  April  11,  1899  (P.  L.  42)  J  2, 
proTidinc  that,  where  a  husband  charged  with 
crime  ddrends  on  any  ground  attacking  his  wife's 
character  or  ccadnct,  she  may  testify  in  rebuttal 
for  the  commonwealth,  where  defendant  justified 
th$ .  homicide  on  the  ground  of  improper  rela- 
tions between  his  wife  and  deceased,  the  wife 
-was  properly  permitted  to  deny  the  existence  of 
such  relations. 

[Ed.  Kote.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  137-141;   Dec.  Dig.  <8=»53.] 

2.  WiTKESSES  ®=s>337  —  Cbobs-Examination 
OF  Accused — Other  Offenses. 

Act  March  16,  1911  (P.  L.  20)  t  1,  provid- 
iag  that  defendant,  whm  called  as  a  witness, 
■hall  not  be  asked  or  required  to  answer  any 
question  tending  to  show  commission  of  any 
offense  other  than  the  one  charged  or  to  show 
that  he  has  been  of  l»d  character  or  reputation, 
unless  he  shall  have  asked  gneations  or  given 
evidence  as  to  his  good  character  or  reputation, 
a  defendant  who  had  produced  evidence  of  his 
good  reputation  and  character  by  calling  charac- 
ter witnesses  could  be  cross-examined,  when  he 
took  the  stand  in  his  own  behalf,  as  to  his  com- 
mission of  other  offenses. 

FEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Jj  1113,  112B-1132,  1140-1142, 
1146-1148;  Dec.  Dig.  <@=>337.] 

8.  GBnanAL  Law  ®s>369  —  REPnrATioN  ov 

AOOTJSBD— BVIDBNOK. 

Act  March  IS,  1911  (P.  L.  20)  relates  ez- 
elnsively  to  the  cross-examination  of  defendant, 
and  tiierefore  did  not  authorise  the^common- 
wealth  to  prove  by  other  witnesses  that  defend- 
ant had  committed  offenses  other  than  that 
charged,  for  the  purpose  of  showing  his  bad 
repntation. 

[Ed.    Note.— For   other   cases,    see   Criminal 
lAW,  Cent.  Dig.  {f  822-824;    Dec.  Dig.   «=> 
868.1 
4.  CBnaiTAi.  liAW  9=>118&-OuBE  or  Ebbob— 

Adiussioh  or  Bvidekcb  —  Coiihission  or 

Othbb  OrrENSEs. 

The  erroneous  admission  of  evidence  that 
defendant  bad  committed  crimes  other  than  the 
one  charged,  which  evidence  was  introduced  to 
show  defendant's  bad  reputation,  was  not  cured 
by  subsequent  denials  made  by  defendant  when 
he  took  the  stand  as  a  witness  in  his  own  be- 
half. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  754,  3088,  3i30,  3137-3143 ; 
Dec  Dig.  «=aiie9.] 

6.  HoKioiOB  «=3l89  —  Seut-Defensk  —  Evi- 

DKNCE. 

In  a  mnrdor  case  defendant's  evidence  of  a 
former  difficulty  between  him  and  deceased  and 
that  be  had  a  reasonable  apprehension  of  dan- 
ger from  an  attack  had  a  direct  bearing  on  the 
relation  between  the  parties  and  the  condition 
of  their  minds  when  tlte  crime  was  committed 
and  was  admissible  on  the  issue  of  self-defense. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  398;    Dec.  Dig.  «=»189.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Nortbumberland  County. 

Joseph  Garanchoakle  was  oonTicted  of 
mnrder  of  the  aecond  degree,  and  appeals. 
Beversed. 

Argued  before  BROWN,  0.  J.,  and  MES- 
TBEZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  JJ. 


D.  W.  Sblpnum  and  John  W.  TUnmea,  botb 
of  Sunbury,  for  appellant  Frank  H.  StrousSi 
Dist  Atty.,  of  Mt  Carmel,  and  S.  L.  Gribbin 
and  J.  A  Welsh,  botb  of  Shamokln,  for  tbe 
Commonwealth. 

FRAZER,  J.  Defendant  was  tried  for  the 
murder  of  Frank  Jaroskle,  with  whom  be 
appears  to  have  had  quarrels  prior  to  tbe  al- 
leged commission  of  tbe  crime.  Jaroskle  was 
a  frequent  visitor  at  defendant's  borne,  and 
tbe  latter  suspected  and  accused  blm  of  im- 
proper intimacy  with  his  wU e.  On  the  nlgbt 
preceding  the  bomldde  defendant,  on  return- 
ing from  work,  had  an  altercation  with  bis 
wife  concerning  tbe  condition  of  tbe  house, 
etc.,  whereupon  tbe  wife  sent  to  a  nearby 
saloon  and  called  in  ber  brothers.  Jaroskle 
came  to  tbe  bouse  shortly  afterwards  and 
quarreled  with  defendant  Tbe  latter  then 
left  tbe  bouse  to  secure  the  assistance  of  a 
police  officer.  Falling  in  this,  be  returned  to 
bis  home  and  found  tbe  other  persons  still 
In -the  bouse  and  engaged  In  playing  cards. 
Defendant  and  Jaroskle  then  shook  bauds 
and  agreed  to  forget  their  differences.  The 
entire  party  sat  up  until  a  late  hour,  when 
one  of  tbe  wife's  brothers  and  bis  wife  re- 
tired to  an  upper  room,  and  others  left  the 
house,  defendant  and  his  wife  and  Jaroskle 
remaining  in  the  kitchen.  Defendant  testi- 
fied that,  at  an  early  hour  in  the  morning 
while  dosing  in  a  chair  by  tbe  stove,  be  was 
awakened  by  a  noise  and  found  bis  wife  in 
a  compromising  situation  with  deceased. 
Upon  remonstrating  with  him,  deceased  at- 
tempted to  take  a  revolver  from  his  pocket, 
whereupon  defendant  seized  a  stove  poker 
and  struck  him  on  the  head,  his  death  re- 
sulting from  the  blow  a  few  days  later. 

The  testimony  of  the  witnesses  for  the 
commonwealth  was  to  the  effect  that  no  Im- 
proper Intercourse  between  deceased  and  de- 
fendant's wife  had  taken  place,  but,  on  the 
contrary,  defendant  struck  deceased  wbUe  he 
was  asleep.  The  Jury  returned  a  verdict  of 
murder  in  the  second  degree,  and,  from  judg- 
ment entered  thereon,  defendant  appealed. 

[1]  The  first  assignment  of  error  Is  to  the 
admission  of  the  testimony  relative  to  the 
conduct  of  defendant's  wife  and  her  improp- 
er relations  with  deceased.  In  this  testi- 
mony she  denied  all  Improper  acts  either  on 
the  night  of  the  homicide  or  at  any  other 
time  during  the  existence  of  ber  marriage 
relation.  Tbe  objection  to  this  testimony 
was  that  its  admission  was  equivalent  to  per- 
mitting a  wife  to  testify  against  her  hus- 
band, not  merely  for  the  purpose  of  rebutting 
an  attack  oa  her  character,  but  on  tbe  very 
gist  of  the  defense  set  up  by  blm,  which  in 
this  case  was  self-defense.  Act  April  U,  1889 
(P.  li.  42)  i  2,  provides  that: 

"In  any  criminal  proceeding  brought  against 
the  husband,  if  he  makes  defense  at  the  trial  up- 
on any  ground  which  attacks  the  wife's  char- 
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aeter  or  conduct,  «he  ahall  be  a  competent  wit- 
neM  in  rebuttal  for  the  commonwealth." 

The  language  of  tbis  act  Is  clear  and  un- 
mistakable. It  applies  to  any  criminal  pro- 
ceeding, and  not  merely  to  minor  misdemean- 
ors where  the  husband  or  wife  has  instituted 
the  proceeding,  and  one  stands  In  opposition 
to  the  other,  as  Is  argued  by  counsel  for  ap- 
pellant Neither  does  the  act  apply  merely 
to  cases  where  the  actual  defense  offered  Is 
such  as  In  Itself  attacks  her  character  and 
conduct  It  Is  not  necessary  that  her  char- 
acter or  conduct  should  be  directly  In  Issue 
In  the  case.  If,  during  the  course  of  the 
trial,  defendant,  in  making  defense,  offers 
evidence  which  attacks  her  character  and 
conduct,  even  though  the  evidence  bears  di- 
rectly on  the  actual  defense  In  the  case, 
which  In  Itself  makes  no  reference  to  her 
conduct,  she  becomes  a  competent  witness  In 
rebuttal  for  the  commonwealth.  The  first 
assignment  of  error  Is  overruled. 

[2]  The  second,  third,  fourth,  and  fifth 
assignments  all  raise  the  question  of  the 
competency  of  testimony  to  show  defendant 
bad  committed  other  crimes  not  connected 
with  the  case  on  trial.  This  testimony  was 
Introduced  by  the  commonwealth  in  rebuttal 
on  the  theory  that  defendant  had  given  evi- 
dence as  to  good  character,  and  thus  brought 
himself  within  the  first  exception  referred 
to  in  Act  March  15,  1911  (P.  L.  20)  1 1,  which 
provides  that: 

"Hereafter  any  person  charged  with  any  crime, 
and  called  as  a  witness  in  his  own  behalf,  shall 
not  be  asked,  and,  if  asked,  shall  not  be  required 
to  answer,  any  gnestion  tending  to  show  that  he 
has  committed,  or  been  charged  with,  or  lieen 
convicted  of  any  offense  other  than  the  one 
wherewith  he  shall  then  be  charged,  or  tending 
to  shew  that  be  has  been  of  bad  character  or 
reputation ;  unless — One.  He  shall  have  at  such 
trial,  personally  or  by  his  advocate,  asked  ques- 
tions of  the  witness  for  the  prosecution  with  a 
view  to  establish  his  own  good  reputation  or 
character,  or  has  given  evidence  tending  to  prove 
his  own  good  character  or  reputation ;  or.  Two. 
He  shall  have  testified  nt  such  trial  against  a  co- 
defendant,  charged  with  the  same  offense." 

This  act  was  evidently  intended  to  <fliange 
the  practice  as  established  and  followed  in 
the  cases  of  Commonwealth  v.  Racco,  226 
Pa.  118,  73  Atl.  1067,  133  Am.  St  Rep.  872, 
and  Commonwealth  v.  Williams,  41  Pa. 
Super.  Ot  326,  holding  that  a  defendant  in 
a  criminal  case,  for  the  purpose  of  affecting 
bis  credibility,  may  be  asked  whether  he 
has  not  been  accused  or  convicted  of  other 
criminal  offenses,  and,  if  lie  denies  them, 
may  be  contradicted.  The  act  al>solutely 
forbids  cross-examination  of  a  defendant 
with  reference  to  the  commission  of  other 
acts,  unless  the  case  falls  within  one  of  the 
two  exceptions  mentioned  therein.  While 
defendant  did  not  ask  questions  of  witnesses 
for  the  commonwealth  with  a  view  to  es- 
tablish bis  own  good  reputation  or  (>haracter, 
he  called  a  large  number  of  character  wit- 
nes.ses,  and  thus  brought  himself  wittiin  tbe 
provision  of  the  act  providing  for  an  excep- 
tion in  cases  where  tbe  defendant  "has  given 


evidence  tending  to  prove  Us  own  good  <4iar- 
acter  or  reputation."  The  cross-examina- 
tion of  defendant  of  which  complaint  is  made 
in  tbe  second  assignment  of  error  was  there- 
fore proper,  and  this  assignment  is  over- 
ruled. 

[3, 4]  In  the  third,  fourth,  and  flftb  assign- 
ments tbe  commonwealth  was  permitted  to 
show  by  other  witnesses  that  defendant  had 
committed  other  offenses,  for  the  purpose 
of  showing  bis  bad  reputation.  This  evi- 
dence does  not. come  within  tbe  act  of  1911, 
since  that  act  applies  exclusive  to  the 
cross-examination  of  defendant  Tbe  gen- 
eral rule  therefore  applies  tliat  proof  of  char- 
acter must  l>e  limited  to  tbe  general  reputa- 
tion of  a  person  with  respect  to  the  particu- 
lar offense  charged,  and  that  evidence  of  his 
reputation  in  other  respects  or  of  particular 
acts  committed  cannot  be  given.  Catbcart 
v.  Commonwealth,  37  Pa.  108;  Frazler  v. 
Penn.  K.  R.  Co.,  38  Pa.  104,  80  Am.  Dec. 
467 ;  Alexander  v.  Commonwealth,  105  Pa.  1 ; 
Commonwealth  v.  Gibbons,  3  Pa.  Super.  Ct. 
408.  Neither  was  sudi  evidence  competent 
on  tbe  theory  that  it  was  in  contradiction 
of  denials  made  by  defendant  when  on  the 
stand  concerning  the  commission  of  other 
oflenaes,  inasmuch  as  it  appears  defoidant 
was  not  examined  by  tbe  commonwealth  witb 
reference  to  the  commission  of  other  offenses 
until  after  tbe  above  testimony  was  receiv- 
ed. These  assignments  of  error  are  there- 
fore sustained.  Tbia  also  disposes  of  tbe 
sixth  assignment  In  which  tbe  court  proper- 
ly refused  to  permit  defendant  to  introduce 
evidence  of  subsequent  acts  of  wrongdoing 
to  prove  the  reputation  of  the  deceased. 

The  seventb,  eighth,  and  ninth  assignments 
complain  of  error  in  the  charge.  Tbe  charge 
as  a  whole  was  fair  and  did  substantial  Jus- 
tice to  defendant  and  there  is  nothing  in 
these  assignments  which,  In  our  opinion, 
could  have  misled  the  Jury,  either  as  to  law 
or  facts  governing  tbe  case.  Tbe  reference 
in  the  eighth  assignment  to  defendant's  tes- 
timony as  a  "story"  was  apparently  used 
In  tbe  sense  of  a  narration  or  description  of 
the  event  as  he  contends  it  occurred,  and 
this  clearly  appears,  when  read  in  connec- 
tion with  other  parts  of  the  charge,  and  re- 
buts any  possible  Inference  that  the  Jury 
might  have  accepted  the  word  as  having  been 
meant  in  tbe  sense  of  a  false  narration.  The 
ninth  assignment  of  error  complains  of  the 
statement  made  by  the  court'  to  tbe  effect 
that  there  was  no  attempt  by  defendant  to 
put  deceased  out  of  his  home  after  the  first 
quarrel  early  in  the  evening  until  the  next 
morning,  when  defendant  alleges  be  said  to 
deceased:  "Why  don't  you  go  home?"  This 
language  and  bis  manner  of  testifying,  clear- 
ly Justifies  the  view  taken  by  tbe  trial  Judge 
that  there  was  no  question  in  tbe  case  coa- 
cemlng  the  right  of  a  person  to  use  all  nec- 
essary force  to  eject  an  intruder  from  lila 
home. 
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[S]  The  complaint  in  the  tenth  assign- 
ment of  error  is  to  the  refusal  of  the  trial 
Jodge  to  permit  defendant  to  show  a  former 
difficulty  between  him  and,  deceased,  and 
that  defendant  had  a  reasonable  apprehen- 
sion of  danger  from  an  attack.  We  think 
the  court  erred  iu  excluding  this  testimony. 
It  bad  a  direct  bearing  on  the  relation  be- 
tween the  parties  and  the  condition  of  their 
minds  when  the  crime  was  committed.  Say- 
res  T.  Commonwealth,  88  Pa.  291.  The  fact 
that  an  attack  was  made  by  deceased  on  de- 
foidant  at  the  time  mentioned,  and  the 
circumstances  lending  up  thereto,  as  well 
as  the  result  of  the  encounter,  had  a  direct 
bearing  on  the  defense  set  up,  and  this  tes- 
timony should  have  been  admitted. 

The  third,  fourth,  fifth,  and  tenth  assign- 
ments of  error  are  sustained,  jndgm«it  re- 
versed, and  a  new  trial  ordered. 


MAYOR  AND  CITY  COUNCIL  OF  HAVRE 
DE  GRACE  T.  LEWIS.      (No.  33.) 

(Court  of  Appeals  of  Maryland.    Jan.  11,  1916.) 

1.  Injunction  €=»118  — Pleading  — Fixing 
of  docuiibnts. 

In  a  snit  to  enjoin  collection  of  dty  taxes, 
where  the  grounds  of  relief  were  that  the  as- 
sessment was  increased  without  notice,  and  that 
the  right  of  appeal  was  improperly  denied,  fail- 
ure of  plaintiff  to  file  witn  his  bUl  a  copy  of 
the  ordinance  providing  for  the  assessment  does 
not  render  the  bill  defective  for  relief  did  not 
depend  on  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  ii  223-242 ;   Dec.  Dig.  <8=>118.] 

2.  MTTNICrPAt    COKPORATIONS    «=>979    —    In- 

jtnionnM—AsfiotssifxnTB— Validity. 

Where  assessors  for  a  dty  agreed  that  the 
valuation  on  plaintiff's  property  fixed  by  him 
should  be  adopted,  the  collection  of  taxes  based 
on  a  subsequent  Increase  in  v^uatlon  made 
without  notice  to  plaintiff  will  be  «iJoined. 

(Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent.  Dig.  S|  2120-2123;  Deo. 
Dig.  <S=»979.] 

3.  MUNICJFAL    (I!OBP0nATI0N8    «=»979  —    In- 

jTawonoN — Assessments— Validitt. 

Where  plaintiff,  an  owner  of  farm  property 
located  in  the  town  of  Havre  de  Grace,  was, 
after  the  assessment  of  his  property  had  been 
raised  by  the  assessors  without  notice,  denied 
appeal  to  the  city  council  conferred  by  Acts 
1878,  c.  440,  H  24,  25,  taxes  based  on  the  m- 
creased  valuation  will  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  2120-2123;  Dec. 
Dig.  <8=»979.] 

Appeal  from  Carcuit  Court,  Harford  Coun- 
ty;  Wm.  H.  Harlan,  Judg& 

"To  be  officially  reported." 

Bin  by  A.  Nelson  Lewis  against  the  Mayor 
and  City  Council  of  Havre  de  Grace.  From 
an  order  overruling  defendant's  demurrer 
and  granting  an  Injunction  with  leave  to 
answer  the  bill,  defendant  appeals.  Affirm- 
ed, and  cause  remanded. 

Argned  before  BOTD,  Q.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOOKBRIDGE,  JJ. 


Thomas  H.  Robinson,  of  Bel  AJr  (F.  Lee 
Cobum,  of  Havre  de  Grace^  on  the  brief), 
for  appellant.  3.  J.  Archer,  of  Bel  Air,  for 
appellee. 

BRISCOE,  J.  This  appeal  is  from  an  or- 
der of  the  circuit  court  for  Harford  coimty, 
in  equity,  overruling  the  defendant's  demur- 
rer to  a  bill  In  eqnlty,  for  an  injunction  to 
restrain  the  sale  of  the  plaintiff's  property 
for  taxes  claimed  to  be  in  arrears,  and  al- 
leged to  be  due  the  defendant,  the  city  of 
Havre  de  Grace,  for  the  year  19U,  and  re- 
quiring the  defendant  to  answer  the  bill. 

The  appellee,  the  plaintiff  below,  is  a  resi- 
dent of  the  city  of  Philadelphia,  Pa-,  and  is 
the  owner  of  a  valuable  tract  of  land  in  the 
suburbs  of  Havre  de  Grace,  and  within  its 
limits,  containing  370  acres  of  land  more  or 
less,  Improved  by  farm  dwelling  houses  and 
outbuildings.  The  property  for  the  year 
1913,  was  rented,  and  the  tenant  or  tenants 
resided  in  the  dty  of  Havre  de  Grace,  Har- 
ford county,  Md.  It  was  assessed  prior  to 
the  assessment  here  in  dispute  at  the  sum  of 
$18,750,  but  was  subseqoattly  assessed  at 
the  sum  of  $40,960. 

By  section  24  of  chapter  440  of  the  Acts 
of  1878,  incorporating  the  town  of  Elavre  de 
Grace,  in  Harford  county.  It  was  provided : 

"That  the  mayor  and  city  council  shall  once 
in  every  seven  years,  or  oftener  if  they  think 
proper,  appoint  two  assessors,  who  shall  value 
and  assess  the  property  in  said  corporation  in 
the  same  manner  and  with  like  authority  as 
county  assessors,  but  in  assessing  any  of  the 
lands  within  the  limits  of  the  city  which  may 
be  occupied  and  used  as  farms  or  may  be  part 
or  parts  of  farms,  such  lands  shall  be  valued 
and  assessed  as  lots  of  ten  acres,  with  the  build- 
ing and  improvements  thereon,  and  not  by  the 
number  of  acres  in  said  farm  or  parts  of  farm," 
etc. 

And  by  section  26  of  the  same  act  It  was 
farther  provided  that: 

"Any  person  may  appeal  from  the  assessment 
of  the  assessors  to  the  said  mayor  and  city  coun- 
cil, who  may  make  such  deductions  -  therefrom 
as  they  may  deem  just,  and  they  may  add  there- 
to the  value  of  any  property  which  may  have 
been  omitted  in  the  assessment,  and  all  build- 
ings and  improvements,  and  all  property  acquir- 
ed or  created  since  said  assessment,  and  the 
said  corporation  shall  hare  power  to  make 
transfers  of  such  property  as  may  have  changed 
owners  since  said  assessment" 

The  bill  charges  that  by  virtue  of  the  pow- 
er and  authority  conferred  by  the  charter  the 
mayor  and  city  council  of  Havre  de  Grace 
in  the  year  1913  appointed  two  assessors  to 
value  and  assess  all  property  within  the  city 
limits  for  city  taxes,  for  city  purposes,  and 
provided  by  ordinance  that  the  assessors, 
before  proceeding  to  assess  any  of  the  prop- 
erty, should  furnish  each  person  owning 
property  Uable  to  be  assessed  blank  schedules 
for  the  purpose  of  making  out  and  returning 
to  the  assessors  a  list  of  all  property  belong- 
ing to  them  subject  to  taxation,  with  their 
estimates  of  the  value  thereof.  The  ordi- 
nance further  provided  that  the  assessors 
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should  thereafter  proceed  to  properly  assess 
the  property,  and,  whenever  their  assess- 
ment shall  be  In  excess  of  the  value  placed 
upon  it  by  the  owner  in  his  schedule,  they 
shall  notify  the  owner,  who  shall  have  a 
right  appeal  from  the  decision  of  the  asses- 
sors to  the  dty  council  within  30  days  from 
this  notice. 

The  bill  also  charges  that  the  blank  sched- 
ule was  received  from  the  assessors,  and  be- 
fore the  assessment  was  made  the  plaintiff 
made  a  return,  with  his  estimate  of  the  value 
thereof  at  the  sum  of  $18,750,  the  same  be- 
ing the  prior  assessment  of  the  property, 
which  was  duly  received  and  accepted  by  the 
assessors,  and  filed  at  their  office,  but  that 

afterwards,  on  the day  of  January  in 

the  year  1914,  the  assessors  valued  and  as- 
sessed the  property  at  the  grossly  excessive 
sum  of  ^40,050;  that  this  assessment  was 
far  in  excess  of  the  value  placed  thereon, 
in  the  return  made  by  him  In  the  return; 
that  the  assessora  failed  to  notify  him  of 
the  increase  of  assessment,  and  in  conse- 
quence thereof  he  was  deprived  of  an  appeal 
to  the  city  eouncU,  and  that  he  bad  no  no- 
tice thereof  until  the  fall  of  1914,  when  he 
received  a  tax  blU  for  that  year. 

By  the  seventh  paragraph  of  the  bill  it  Is 
charged  that  the  sum  of  $18,750  fixed  by  him 
in  the  schedule  returned  by  him  was  a  fair 
and  reasonable  valuation  of  the  property,  and 
be  was  lead  to  believe,  in  a  conversation  he 
had  with  them  In  regard  to  the  value  of 
the  property,  at  a  meeting  prior  to  the  re- 
turn, that  It  would  be  accepted  and  assessed 
by  them  at  the  sum  returned  by  him. 

By  the  eighth  paragraph  it  is  charged  that 
after  he  ascertained  the  excessive  assess- 
ment he  Claimed  the  right  of  appeal  given  by 
the  statute,  and  requested  a  hearing  before 
the  city  council,  but  was  refused. 

The  bill  then  charges  that  the  assessment 
for  $40,950  placed  upon  the  property  for  the 
reasons  stated  in  the  bill  was  unequal,  exces- 
sive, fraudulent,  and  void,  and  that  this 
valuation  was  placed  on  It  by  the  assessors 
knowingly  and  intentionally,  for  the  purpose 
of  Injarlng  and  defrauding  him,  and  for  the 
purpose  of  forcing  him  to  sell  and  dispose  of 
the  property. 

The  bill  also  avers  that  the  plaintiff  on  the 
27th  of  March,  1915,  tendered  the  appellee 
the  sum  of  $184.27  in  payment  of  his  taxes 
for  the  year  1914,  calculated  upon  the  former 
and  prior  valuation  and  assessment  and  at 
the  proper  rate,  with  interest  and  costs,  but 
was  refused,  and  the  defendant  has  adver- 
tised a  portion  of  the  property  for  sale  to 
pay  the  taxes  levied  on  the  increased  assess- 
ment 

The  prayer  of  the  bill  Is  for  an  Injunction 
to  restrain  the  sale,  as  advertised,  and  for 
general  relief. 

It  appears  that  an  injunction,  in  usual 
form,  was  granted,  with  leave  to  answer,  but 
the  defendant  demurred  to  the  bill,  and  con- 
tends in  support  of  the  demurrer:  First,  that 


the  bill  is  fatally  defective  in  falling  to  file  a 
copy  of  the  ordinance  passed  by  Uie  mayor 
and  city  council  of  Havre  de  Grace  with  the 
bill  of  complaiat;  second,  that  tiie  plaintiff 
has  not  stated  in  his  bill  a  case  that  entitles 
him  to  relief  in  equity  against  this  defend- 
ant ;  and  third,  that  this  court  has  no  Juris- 
diction to  hear  and  determine  the  question  oC 
the  regularity  of  the  assessment  of  Tftaperty 
in  the  city  of  Havre  de  Grace  made  under 
the  provisions  of  chapter  440  of  the  acts  of 
1878. 

[1]  The  objection  that  the  bill  was  defec- 
tive because  a  copy  of  the  ordinance  was  not 
filed  as  a  necessary  exhibit  therewith  is  with- 
out force.  The  right  to  relief  by  way  oC 
injunction  under  the  facts  alleged  in  the  bill 
and  admitted  by  the  demurrer  to  be  true  was 
not  based  solely  upon  the  ordinance,  and 
there  was  no  necessity  for  its  production  to 
establish  the  plalntifl's  case. 

The  rule  is  well  settled  in  proceedings  of 
this  kind  that,  where  the  plaintiff  has  in  his 
possession  papers  or  instruments  of  writing 
on  which  his  equity  rests,  they  ought  to  be 
filed.  Gottschalk  v.  Stein,  69  Md.  58,  13  Atl. 
625 ;  Water  Go.  v.  Hagerstown,  116  Md.  497, 
82  Atl.  828,  Ann.  Caa  19130,  1022.  But, 
where  such  a  neceesity  is  not  present,  the 
prodncti<»  of  exhibits  is  not  required.  L.  C. 
Smith  Co.  V.  Rlddlemoser,  126  Md.  191,  94 
AtU  655;  Baltimore  v.  Eeyser,  72  Md.  106, 
19  Atl.  706;  Webb  v.  Bidgely,  38  Md.  369; 
Dldler  v.  Merryman,  114  Md.  438,  79  AU.  S9T. 

[2]  The  dalm  of  the  appellee  for  relief  in 
this  case  is  based  upon  two  distiact  grounds: 
First,  that  the  increased  assessment  of  his 
property  was  made  without  notice,  and  Is 
illegal  and  void ;  second,  because  the  right  of 
appeal  to  the  mayor  and  dty  coundl  from 
the  valuation  of  the  assessors  and  a  bearing 
thereon  was  denied  and  refused. 

Upon  a  state  of  facts  audi  as  are  alleged 
by  the  bill  in  this  case  and  admitted  by  the 
demurrer  to  be  true,  we  think  the  lower  court 
was  entirely  right  in  overruling  the  demurrer 
and  requiring  the  defendant  to  answer  the 
bllL 

In  Glttings  V.  Baltimore  City,  96  Md.  425, 
52  AtL  937,  54  AU.  253,  it  is  said: 

"If,  therefore,  the  prescribed  notice  of  such 
purpose  was  not,  in  fact,  given,  such  alterations 
and  increase  was  illegal,  and,  if  the  failure  to 
give  such  notice  had  been  alleged  in  the  bill,  it 
cannot  be  questioned  that  the  injunction  should 
have  been  granted." 

The  rule  is  well  settled,  that  notice  and  an 
opportunity  to  be  heard  are  essential  to  the 
validity  of  every  assessment.  County  Com'rs 
V.  Union  Mining  Co.,  61  Md.  645 ;  Baltimore 
County  V.  Wlnand,  77  Md.  522,  26  AU.  UIO; 
MonUcello  Distilling  Ca  r.  Baltimore  City,  90 
Md.  416,  46  AtL  210. 

In  this  case  it  Is  alleged  by  the  bUl  that  the 
return  of  the  property  at  the  valuation  of 
$18,750  by  the  owner,  in  the  latter  part  of 
1913,  was  accepted  by  the  assessors  as  a  fair 
and  reasonable  valuation  and  assessment,  of 
the  property,   but  afterwards,  In  January, 
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1914,  wltbont  any'  notice  to  blm,  they-  In- 
creased the  assessment  to  ^40,950,  and  that 
this  assessment  was  unequal,  exoeaslve, 
fraudulent,  and  Illegal. 

[8]  But,  apart  from  this,  It  Is  aDeged  that 
by  the  el^th  paragraph  of  the  bill,  after 
the  owner  ascertained  the  excessive  assess- 
ment which  had  been  placed  ap<»i  his  proi>- 
erty  by  the  assessors,  he  claimed  the  right 
of  an>eal  and  asked  for  a  hearing  before 
the  city  council  bnt  was  refused.  It  would 
be  contrary  to  reason  and  the  first  principles 
of  Justice,  to  assess  property  for  taxation 
without  notice  to  the  owner  and  an  oppor- 
tunity for  a  hearing. 

If  the  right  of  appeal,  as  given  by  tbe 
diarter,  was  denied  and  refused  him,  as  al- 
leged by  the  bill,  the  plaintiff  was  clearly  en- 
titled to  redress  in  a  court  of  equity,  and  the 
Injunction  was  properly  granted.  As  was 
■aid  In  County  Commissioners  t.  Union  Min- 
ing Co.,  61  Md.  545: 

"To  say  that  the  property  of  the  dtUen  may 
be  aaseased  to  any  value,  however  exorbitant, 
for  puriKises  of  taxation,  without  notice  to  him, 
or  an  opportunity  to  be  heard,  would  be  anomal- 
ous in  our  system  of  laws,  and  at  the  same  time 
(wolting  to  all  aenaa  of  right  and  justice." 

We  think,  as  was  said  by  Judge  Stone  In 
County  Commissioners  v.  Union  Mining  Com- 
pany, mpra.  It  is  unfortunate  In  this  case 
tliat  an  answer  was  net  filed  and  proof  tak- 
en, so  that  the  actual  facts  ml^t  have  been 
shown,  Instead  of  resting  the  case  on  a  de- 
mnrrer  to  the  blU. 

For  the  reasons  stated,  we  are  of  oplnlmi 
that  the  bill  states  a  case  that  entitled  the 
plaintiff  to  relief,  and  the  court  was  right  In 
overruling  the  demurrer  and  requiring  the 
defendant  to  answer  the  bill. 

Order  afihrmed,  and  cause  remanded,  with 
ooetSL 


FBANCXS  V.  OUTLAW.     (No.  22.) 

(Court  of  Appeals  of  Maryland.    Jan.  11,  1916.) 

1.  HUSBAHD  iJiD  Wife  «=9824— Axibkation 
OF  Affbctions— Right  of  Action. 

A  husband  has  a  right  to  maintain  an  ac- 
tion asainst  one  who  has  wrongfully  alienated 
the  affections  of  bis  wife  and  deprived  him  of 
bis  conjugal  rights. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
i'lfe,  Cent  Dig.  f  692 ;   Dec.  Dig.  «s>324.] 


Wif 


2.  Httbband  and  Wife  «=»824— Auknatioh 
OF  Affections— LiABiLXTT  of  Wife's  Pab- 

■NTS. 

In  a  suit  by  a  husband  against  his  wife's 
parents  for  alienation  of  affections,  it  is  not 
enough  to  show  that  defendants  have  enticed 
plaintiff's  wife  away  from  him,  alienated  her 
affectionB,  persuaded  and  induced  her  not  to 
live  with  h£n,  and  harbored,  secreted,  and  con- 
cealed her,  resulting  in  the  wife's  abandonment 
of  plaintiff,  as  it  is  proper  for  a  parent  to  give 
to  his  daughter  such  aarice  and  to  bring  such 
motives  of  persuasion  to  bear  upon  her  as  he 
fairly  considers  to  be  called  for  by  her  best  in- 
terest, and  be  is  not  liable  to  her  husband  in 
damages  for  her  desertion  resulting  therefrom, 
unless  he  has  been  actuated  by  malice  or  ill  will 


Wl{ 


towards  the  husband  and  not  by  a  proper  re- 
gard for  the  welfare  and  happiness  of  his  child. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  692 ;   Dec.  Dig.  «=>324.] 

8.  Husband  and  Wife  «=9333— Auenation 
OF  Affections— Pkesuitption  and  Bubden 
of  Pboof. 

In  a  husband's  action  against  his  wife's 
parents  for  alienation  of  affections,  the  burden 
IS  upon  him  to  show  that  defendants  have  been 
prompted  by  malice  in  what  they  have  said 
and  done,  and  to  overcome  the  presumption  that 
they  acted  under  the  influence  of  natural  affec- 
tion and  for  what  they  believed  to  be  the  real 
good  of  their  child.    , 

[Kd.  Note. — For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  ti  706-7:S;    Dec  Dig.  «=» 
883.] 

4,  Husband  and  Wife  <8=»835— Alienation 
OF  Affbctions— QUEsnoNS  fob  Just. 

Where,  in  a  husband's  action  against  his 
wife's  parents  for  alienation  of  affections,  there 
is  evidence  upon  which  the  jury  would  have 
a  right  to  find  that  defendants  have  actively  in- 
terfered to  cause  their  daughter  to  abandon  her 
husband,  and  have  deprived  hiin  of  her  affec- 
tions and  of  the  comfort  and  solace  of  her  socie- 
ty, and  have  done  this  from  malice  towards  the 
husband,  and  not  for  the  purpose  of  affording 
proper  protection  to  their  child  and  furthering 
her  true  welfare,  the  case  must  l>e  left  to  the 
jury,  with  an  instruction  that,  if  these  facts  are 
proved,  the  action  may  be  maintained. 
"Kd.  Note. — For  other  eases,  see  Husband  and 
ife.  Cent  Dig.  (  706 ;   Dec  Dig.  <8=>335.1 

5.  Tbial  9s»139,  178  —  Takino  Casb  nou 
JuBT— Conbidebatioh  of  Evidbnce, 

On  a  prayer  for  an  instruction  that  there 
is  no  evidence  legally  sufficient  to  entitle  plain- 
tiff to  recover,  the  court  must  assume  the  truth 
of  all  the  testimony  tending  to  sustain  plaintiff's 
right  to  recover  and  of  all  Inferences  of  fact 
fairly  deducible  therefrom,  and  if,  upon  consider- 
ation of  such  evidence,  it  is  found  of  sufliripnt 
probative  force  to  enable  an  ordinary  intelliKcnt 
mind  to  draw  a  rational  conclusion  therefrom  in 
support  of  plaintiff's  riRht  to  recover,  the  evi- 
dence is  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  882,  333,  838-341,  866,  401-403;  Dec. 
Dig.  «=»189,  178.] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Morris  A.  Soper,  Judge. 

Action  by  Caiarles  W.  Outlaw  against 
Laura  Y.  Francis.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISC0B3, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Charles  Markell  and  Vernon  Cook,  both  of 
Baltimore  (Haman,  Cook,  Chesnut  &  Markell, 
of  Baltimore,  on  the  brief),  for  appellant 
8.  8.  Field,  of  Baltimore,  for  appellee. 

PATTISON,  J.  The  appellee  in  this  case, 
Charles  W.  Outlaw,  recovered  a  Judgment  in 
the  superior  conrt  of  Baltimore  city,  against 
his  wife's  mother,  Mrs.  Laura  V.  Francis, 
the  appellant,  for  alienation  of  his  wife's  af- 
fections, and  It  is  from  that  Judgment  this 
appeal  is  taken. 

[1]  The  right  of  a  husband  to  maintain  an 
action  against  any  one  who  has  wrongfully 
alienated  the  affections  of  his  wife  and  de' 
prlved  him  of  his  conjugal  rights  Is  now  well 
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establlsbed  by  a  long  line  of  dedalons  start- 
ing at  least  so  early  as  the  case  of  Winsmore 
V.  Greenbank,  Wllles  Reports,  677,  decided  In 
1745;  Wolf  ▼.  Frank,  92  Md.  138,  48  Aa  132, 
62  L.  R.  A.  102 ;  Hntcheson  v.  Peck,  6  Johns. 
(N.  T.)  196;  Oakman  T.  Belden,  94  Me.  280, 
47  Atl.  663,  SO  Am.  St  Rep.  396;  Smith  y. 
Lyke,  13  Htin,  204;  Holtz  v.  Dick,  42  Ohio 
St.  23,  51  Am.  Rep.  791 ;  Westlake  v.  West- 
lake,  34  Ohio  St  621,  32  Am-  Rep.  397 ;  Rice 
V.  Rice,  104  Mich.  871,  62  N.  W.  833;  White 
V.  Ross,  47  Mich.  172,  10  N.  W.  188;  Tucker 
V.  Tucker,  74  Miss.  93,  19  South.  955,  32  L. 
R.  A.  623;  Payne  v.  Williams,  4  Baxt  (64 
Tenn.)  683;  Glass  t.  Bennett,  89  Tenn.  478, 
14  S.  W.  1085 ;  Brown  v.  Brown,  124  N.  O. 
19,  32  S.  El  320,  70  Am.  St  Rep.  674;  Hul- 
ing  y.  Hullng,  32  III.  App.  519 ;  Reed  v.  Reed, 
6  Ind.  App.  317,  33  N.  B.  638,  51  Am.  St  Rep. 
310;  Mutter  v.  Enlbbs,  193  Mass.  656,  79  N. 
B.  762,  9  I/.  R,  A.  (N.  S.)  322,  9  Ann.  Gas.  958; 
White  V.  White,  101  Minn.  461,  112  N.  W. 
627;  Lock  wood  t.  I<ockwood,  67  Minn.  476, 
70  N.  W.  784;  Klein  r.  Klein,  47  Mich.  618, 
11  N.  W.  367;  Harrey  v.  Harvey,  76  Neb. 
557,  106  N.  W.  660;  Gemerd  v.  Gemerd,  185 
Pa.  233,  39  AtL  884,  40  U  R.  A.  549,  64  Am. 
St  Rep.  646;  Zimmerman  t.  Whlteley,  134 
Mich.  39,  96  N.  W.  989 ;  Bennett  t.  Smith,  21 
Barb.  (N.  Y.)  489;  CJorrick  v.  Dunham,  147 
Iowa,  320,  126  N.  W.  160 ;  Bagcm  v.  Bagon, 
60  Kan.  697,  67  Pac.  942. 

[2-4]  The  law  applicable  to  this  class  of 
cases  is  well  stated  in  the  case  of  Multer  v. 
Knlbt>s,  supra,  which  was  a  suit  Instituted  by 
the  husband  against  the  parents  of  the  wife 
for  the  allenati(Hi  of  her  affections.  In  that 
case  the  court  ordered  a  verdict  for  both  of 
the  defendants;  upon  appeal  the  court  sus- 
tained the  verdict  as  to  the  mother,  because 
of  a  want  of  evidence  against  her»  but  as  to 
the  verdict  in  favor  of  the  father  the  court 
said: 

"Id  suits  of  this  kind,  brought  by  a  husband 
HKainst  the  father  of  his  wife,  upon  the  allega- 
tions that  the  defendant  has  enticed  the  plain- 
tiff's wife  away  from  him,  alienated  her  affec- 
tions, persuadeid  and  induced  her  not  to  live 
with  h«n,  and  has  harboredj  secreted,  and  con- 
cealed her,  it  is  not  (as  it  might  be  in  an  action 
against  a  stranger)  enough  to  show  that  the  de- 
fendant actually  has  performed  the  acts  charged, 
and  that  they  have  resulted  in  an  abandonment 
of  the  plaintiff  by  hia  wife.  *  *  •  It  is  prop- 
er for  him  to  give  to  his  daughter  such  advice 
and  to  bring  snch  motives  of  persuasion  or  in- 
ducement to  bear  upon  her  as  be  fairly  and  hon- 
estly considers  to  be  called  for  by  her  best  in- 
terest ;  and  he  is  not  liable  to  her  husband  in 
damages  for  her  desertion  resulting  therefrom 
unless  he  has  been  actuated  by  malice  or  ill 
will  towards  the  plaintiff,  and  not  by  a  proper 
parental  regard  for  the  welfare  and  happiness 
of  bis  child.  In  such  an  action,  the  material 
question  is  the  intent  with  which  the  parent 
acted,  rather  than  the  wisdom  or  even  the  jus- 
tice of  the  course  which  he  took.  These  ques- 
tions have  arisen  in  other  jurisdictions;  and 
so  far  as  we  have  been  able  to  discover  they  al- 
ways have  been  answered  in  the  same  way.  The 
leading  case  is  Hutcbeson  v.  Peck.  5  Johns.  (N. 
Y.)  1£^;  and  the  doctrine  there  laid  down  has 
commanded  assent.  *  •  •  And  the  burden  is 
upon  the  plaintiff  to  show  that  the  defendant 


had  been  prompted  by  mallee  in  what  he  has 
said  and  done,  and  to  overcome  the  presumption 
that  he  acted  under  the  influence  of  natural  af- 
fection and  for  what  he  believed  to  be  the  real 
good  of  his  child.  Bennett  v.  Smith,  21  Barb. 
(N.  Y.)  439;  Pollock  v.  Pollock,  9  Miae.  Rep. 
82,  29  N.  Y.  Supp.  37 ;  White  v.  Ross ;  West- 
lake  V.  Westlake ;  Brown  v.  Brown,  supra ; 
Young  V.  Young,  8  Wash.  81,  85  Pac  692; 
Reed  v.  Reed,  supra.  But  if  there  is  evidence 
upon  ichioh  the  jury  toould  have  a  rigXt  to  find 
that  the  defendant  has  actively  interfered  to 
cause  his  daughter  to  abandon  her  husband,  and 
has  deprived  him  of  her  affections  and  of  the 
comfort  and  solace  of  her  society,  and  has  done 
this  from  malice  to  the  plaintiff  and  not  for  the 
purpose  of  affording  proper  protection  to  his 
child  and  furthering  her  true  welfare,  then  the 
oa»e  muit  be  left  to  the  jury,  with  the  inatmc- 
tioQ  that  if  these  facts  are  proved  the  action 
may  be  maintained.  Holtz  v.  Dick,  supra: 
Price  V.  Price,  91  Iowa,  693  [60  N.  W.  2<B,  29 
I/.  R.  A.  150,  61  Am.  St  Rep.  860] ;  Tucker  v. 
Tucker  and  Bennett  v.  Smith,  supra ;  Williams 
V.  WiUiams,  20  Colo.  61  [37  Pac.  614] ;  Rails- 
back  V.  RaUsback,  12  Ind.  App.  650  [40  N.  B. 
276,  1110].  This  was  recognized  by  all  the 
judges  in  Hutcheson  v.  Peck,  5  Johns.  (N.  Y.) 
196.  The  question  accordingly  is  whether  there 
was  snch  evidence  in  this  case." 

The  italics  in  the  above-quoted  parts  of 
the  opinion  in  that  case  are  ours. 

In  the  case  before  us  the  defendant  at  tlM 
conclusion  of  the  testimmiy  offered  foor 
prayera  By  the  first  she  asked  the  conrt  to 
instruct  the  jury  that  there  "WHS  no  evidence 
in  the  case  legally  soffldent  to  entitle  the 
plaintieF  to  recover.  The  second  prayer  ask- 
ed that  the  Jury  be  InatmcfiBd  that  they 
"cannot  find  a  verdict  for  the  plalntifl,  nnleaa 
they  find  not  only  that-  the  defendant  so  in- 
fluenced her  daughter,  Laura,  as  to  ali«i- 
ate  her  affections  from  the  plalntifl,  but  tliat 
in  80  influencing  her  daugbtm;  the  defend- 
ant acted  wUlfuUy  and  with  malice  toward 
the  plaintiff."  By  the  third  prayer  the  conrt 
was  asked  to  instruct  the  jury  "that  to  es- 
tablish malice  on  the  part  of  the  defendant 
it  is  not  sufficient  to  show  that  the  defend- 
ant advised  her  daughter  or  even  gave  mis- 
taken advice,  but  it  must  affirmatively  ap- 
pear that  the  defendant  influenced  her 
daughter,  and  that  such  influence  was  exer- 
cised with  malice  and  not  in  an  honest  effort, 
whether  mistaken  or  not,  for  her  daughter's 
welfare";  and  the  court  was  asked  by  the 
fourth  prayer  to  instruct  the  jury  "that  mal- 
ice on  the  part  of  the  defendant  in  advice  to 
or  influence  over  her  daughter,  whether  be- 
fore or  after  marriage,  is  never  presumed; 
that  a  mother  at  all  times  has  a  right  to 
counsel  and  advise  her  children,  married  or 
unmarried,  and  that  all  advice  or  counael 
given  by  a  mother  to  her  children,  married 
or  unmarried,  is  presumed  to  have  been  giv- 
en in  good  faith  and  without  malice,  unless 
the  contrary  afflrmatively  appears." 

The  court  being  of  the  opinion  that  the  evi- 
dence offered  was  legally  sufficient  to  go  to 
the  Jury  tending  to  show  that  the  defend- 
ant bad  alienated  the  affections  of  the  wife 
for  her  husband,  and  that  in  so  doihg  she  was 
moved  by  malice  and  ill  will  to  the  plaintiff 
and  not  in  an  himest  effort  for  her  daugh- 
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ter's  welfare,  reAised  to  gtaUt  the  def«id- 
ant's  first  prayer  taking  the  case  from  the 
Jury,  but  granted  the  defendant's  second, 
third,  and  fooith  prayers. 

The  sole  question  before  us  upon  this  at>- 
peal  Is  whether  the  court  was  right  In  Its  re- 
fusal to  grant  the  defendant's  first  prayer 
asking  that  the  case  be  taken  from  the  jury 
for  want  of  legally  sufficient  evidence. 

[i]  In.  deciding  this  question,  the  court  was 
first  to  assume  the  truth  of  all  the  testimony 
given  to  the  Jury,  tending  to  sustain  the 
plaintUTs  right  to  recover,  and  of  all  infer- 
ences of  fact  fairly  deduclble  therefrom 
(licopard  v.  C.  ft  O.  Canal,  1  OIU,  229 ;  Hiss  v. 
Welk,  78  Md.  446,  28  AU.  400) ;  and  If,  upon 
consideration  of  such  evidence.  It  was  found 
of  BOfDclent  probative  force  to  enable  an  or- 
dinary intelligent  mind  to  draw  a  rational 
conclusion  ttierefnxn  In  support  of  the  plain- 
tUTs right  to  recover,  the  evidence  was  prop- 
erly submitted  to  the  Jury,  by  whom  Its 
weight  and  value  was  to  be  determined  (Bal- 
timore Elevator  Co.  v.  Neal,  66  l£d.  458,  6 
Atl.  338;  Jones  v.  Jones,  45  Md.  144;  Mal- 
lette  V.  British  Assurance  Co.,  91  Md.  481, 
46  AU.  1006;  M»yer  v.  Justis,  112  Md.  i22, 
76  Atl.  496;  Taxlcab  Oa  v.  Emanuel,  126 
Md.  246,  93  AtL  807). 

The  plaintiff  was  married  to  the  daughter 
ot  the  defendant  on  the  14th  day  of  Decem- 
ber, 1907,  and  the  final  separation  occurred 
on  the  27th  day  of  July,  1911.  When  first 
married  the  wife,  with  her  husband,  went  to 
live  at  the  home  of  the  defendant,  at  R£la,y, 
Baltimore  county,  Md.,  but  the  plaintiff, 
a  traveling  salesman  In  the  far  South,  was 
oat  of  the  city  of  Baltlmpre  much  of  his  time, 
and  consequently  was  at  the  bouse  of  the 
defendant  only  at  Intervals  throughout  the 
year.  After  1909  the  plaintiff,  for  reasons 
stated  in  the  evidence,  ceased  to  make  his 
home  with  the  defendant,  although  his  wife 
and  their  child  continued  to  live  with  her 
mother,  and  it  was  only  for  three  short  In- 
tervals of  time  In  the  latter  years  of  their 
married  life  that  the  wife  lived  away  from 
the  home  of  her  mother,  and  that  was  wbUe 
living  with  her  husband  in  or  near  Baltimore. 

The  final  separation  of  the  plaintiff  and  bis 
wife  occurred  as  we  have  said  on  the  27th 
day  of  July,  1911,  when  the  wife  left  the 
lipase  occupied  by  her  and  her  husband,  and 
returned  to  the  home  of  her  mother.  On  the 
1st  day  of  September  following  proceedings 
were  instituted  by  her  asking  for  a  partial 
divorce  from  the  plaintiff,  and  for  counsel 
fees  and  alimony.  She  subsequently  amend- 
ed her  bill,  and  asked  cmly  for  counsel  fees 
and  alimony.  Tbe  case  was  beard  by  Judge 
Burke  in  the  court  below,  and  was  decided 
adversely  to  the  wife.  An  appeal  was  taken 
to  this  court  (Outlaw  v.  OaUaw,  91  AU.  1067, 
October  term,  1913),  and  the  decree  of  the 
court  was  affirmed.  But  the  wife  was  there- 
after granted  a  divorce  from  the  plaintiff, 


In  proceedings  Institated  by  her  In  Beno, 
Nev.,  that  were  pending  at  the  time  the 
aforesaid  case  was  before  us  on  appeal.  The 
record  in  the  former  case,  a  very  large  one, 
contains  most  of  the  evidence  in  this  case, 
and  because  of  the  character  of  the  evidence 
this  court  ordered  that  the  case  be  not  re- 
ported. 

It  is  clearly  disclosed  Toy  the  record  in  this 
case  that  the  plaintiff  at  one  time  possessed 
and  enjoyed  the  affection  and  society  of  his 
wife,  and  it  is  equally  clear  that  these  are  no 
longer  possessed  and  enjoyed  by  him.  This 
much  having  been  determined  we  are  now  to 
decide  whether  die  evidence  offered  is  legal- 
ly Baffldent  to  go  to  the  jury  tending  to  show 
that  the  affections  of  the  wife  fOr  her  hus- 
band were  allaiated  by  the  defendant,  and,  if 
so,  whether  she  in  so  doing  was  actuated  by 
malice  towards  the  plaintiff. 

As  the  evidence  in  the  former  case  embrac- 
es practically  all  the  evidence  in  this  case, 
we  have,  as  a  matter  of  fact,  twice  read  and 
considered  this  evidence ;  in  the  first  case  to 
determine  the  issues  there  presented,  and  in 
this  case  to  decide  the  questions  here  raised ; 
and  it  is  upon  such  an  examination  and  con- 
sideration of  the  evidence  that  we  have 
reached  the  conclusion  that  there  is  evidence 
found  in  the  acts  and  words  of  the  defend- 
ant, legally  sufficient  to  go  to  the  jury,  tend- 
ing to  show  that  the  affections  of  the  wife 
for  the  plaintiff  were  alienated  by  the  defend- 
ant, and  that  In  so  doing  she  was  actuated 
by  malice  toward  him.  As  no  good  purpose 
would  be  served  thereby,  we  will  not  give  a 
detailed  statement  of  such  evidence,  consist- 
ing as  it  does  ot  things  said  and  done  at  dif- 
ferent times  during  nearly  the  oitire  period 
of  the  married  life  of  the  plaintiff,  forming 
an  unsavory  record  of  "marital  troubles  and 
family  dissensions,  which  may  well  be  al- 
lowed to  rest  In  the  obscurity  of  the  record." 

The  Judgment  of  the  lower  court  will  there- 
fore be  affirmed. 

Judgment  affirmed;   costs  to  the  appellee. 


HILGARTNBB  et  aL  v.  HILGARTNER. 
(No.  98.) 

(Court  of  Appeals  of  Maryland.    Dec.  16, 
1915.) 

1.  Wills    <3=»443—Con8t»octiow— Intent. 

The  general  Intent  of  testator  will  prevail 
over  a  particular  intent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  960;   Dec  Dig.  <S=>443.] 

2.  Wills  9=3443  —  Conbtbuotion  —  Gbnekal 
Intent. 

Testator's  wife  and  children  being  the  sole 
persons  primarily  named  in  his  will  to  share  in 
the  distribution  of  his  property,  though  he  de- 
clared that  hig  brother  should  be  permitted  to 
buy  his  shares  of  stock  in  a  corporation,  his 
general  intent  was  to  provide  for  his  family, 
rather  than  that  his  brother  should  have  such 
right  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  960 ;    Dec.  Dig.  «=9443.] 
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3.  Wills  •=»790— Optiow  to  Bttt— Tdoj  fob 

exekoisk. 

The  time  for  exercisinjr  the  right  given  by 
the  will  to  testator's  brother  to  buy  testator's 
shares  of  stock,  which  sale  he  authorized  his 
executors,  pending  settlement  of  the  personal 
estate,  and  thereafter  his  trustees,  to  make  at 
the  value  thereof  shown  by  the  last  annual 
statement  of  the  company  prior  to  testator's 
death,-  and  which  stocK,  if  his  brother  should 
not  elect  to  buy  it  "after  my  death,"  he  directed 
his  trustees  to  hold  as  part  of  the  corpus  of  his 
estate  is  a  reasonable  time,  which,  in  view  of  the 
power  of  sale  being  conferred  equally  on  his 
executors  and  trustees,  is  a  year  after  the  grant 
of  letters  testamentary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  §1  2043-2048;   Dec.  Dig.  «=5»790.] 

Appeal  from  Qrcalt  Court  No.  2  of  Balti- 
more Olty;   Chas.  W.  Heuisler,  Judge. 

Proceeding  between  Adele  Hllgartner,  In- 
dividually and  as  trustee,  and  others,  and 
Charles  h.  Hilgartner,  Individually  and  as 
one  of  the  trustees  of  Andrew  Hllgartner,  de- 
ceased. From  the  decree,  the  former  parties 
appeal.     Reversed  and   remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Qeorge  Wbltelock,  of  Baltimore  (White- 
lock,  Deming  &  Kemp,  of  Baltimore,  on  the 
brief),  for  appellants.  Roland  R.  Marchant, 
of  Baltimore  (Addison  E.  Mullikin  and 
Henry  H.  Dlnneen,  both  of  Baltimore,  on  the 
brief),  for  appellee. 

STOOKBBIDGE,  J.  This  case  involves 
the  construction  of  the  will  of,  or,  more  ac- 
curately, certain  provisions  of  the  will  of, 
the  late  Andrew  Hllgartner.  By  its  first 
clause  he  gave  to  his  wife — 
"all  my  household  goods,  furniture,  silverware, 
plate,  books  and  pictures  which  I  may  have  in 
my  dwelling  at  the  time  of  my  death ;  also  my 
private  horses,  carriages  and  harness,  together 
with  the  sum  of  one  thousand  dollars  (^1,000) 
in  cash." 

The  second  clause  of  the  will  then  reads 
as  follows: 

"I  give,  devise  and  bequeath  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mixed 
unto  my  wife,  Adele  Hilgartner,  and  my  brother, 
Charles  L.  Hilgartner,  to  be  held  by  them,  in 
trust,  to  collect  and  receive  the  rents,  issues  and 
profits  therefrom  and  after  the  payment  of  taxes 
and  other  necessary  charges  and  expenses  inci- 
dent to  the  preservation  thereof,  to  pay  the 
net  income  from  my  estate  to  my  wife,  Adele 
Hilgartner,  for  and  during  the  term  of  her 
natural  life  if  she  shall  so  long  continue  my  wid- 
ow ;  and  upon  the  death  or  remarriage  of  my 
said  wife,  then  shall  my  trustees  or  the  survivor 
or  successors  of  them  divide  the  said  rest  and 
residue  of  my  estate  as  the  same  may  be  then 
constituted,  among  my  children  then  living, 
share  and  share  auke,  per  stirpes  and  not  per 
capita,  the  child  or  children  of  any  deceased 
child  standing  in  loco  parentis;  the  interest  of 
any  child  or  descendant  thereof,  who,  at  the  time 
thus  fixed  for  the  division  of  my  estate  by  my 
trustees  shall  not  have  reached  the  age  of  twen- 
ty-one years,  to  continue  in  the  trust  created 
for  their  use  and  benefit,  until  said  age  has  been 
reached,  then  to  vest  free  and  clear  of  this  trust 
The  trust  in  all  events  to  cease  and  end  when 


my  youngest  living  ehfld  shall  be  twenty-one 
years  of  age,  at  or  after  the  death  or  renuuriage 
of  my  wife." 

The  third  clause  makes  provision,  in  case 
Mrs.  Hllgartner  shall  renounce  the  will,  with 
regard  to  the  disposition  of  the  property 
which  bad  been  bequeathed  by  the  sec(md 
item  of  the  wilL 

The  fourth  clause  made  provision  for  the 
devolution  of  his  property  in  the  event  of  the 
death  of  one  or  more  of  his  children,  and  by 
the  fifth  clause  he  provides  as  follows: 

"Item  5.  It  is  my  desire  and  wish  and  I  so 
will  that  my  brother  Charles  L.  Hilgartner  be 
permitted  to  purchase  from  my  estate  the  shai-es 
and  capital  stock  of  the  Hilgartner  Marble  Com- 
I>any,  a  body  corporate,  owned  by  me  at  the 
time  of  my  death,  and  if  he  should  desire  to  pur- 
chase the  same  I  authorize  empower  and  direct 
my  executors,  pending  the  settlement  of  my 
personal  estate,  and  uereafter  my  trustees  to 
make  such  sale  at  and  for  the  book  value  of  the 
said  shares  of  stock  as  the  same  (book  value) 
appears  from  the  last  annual  statement  of  the 
condition  and  affairs  of  the  said  Hilgartner 
Marble  Company  made  next  preceding  my  death. 
It  is  not  my  intention  that  the  powers  elsewhere 
granted  herein  to  my  executors  and  trustees  to 
sell  or  change  securities  or  investments  of  my 
estate  shall  apply  to  the  shares  of  stock  of  the 
Hilgartner  Marble  Go.  and  should  my  said 
brother  not  elect  to  buy  the  said  stock  after  my 
death,  I  direct  my  said  trustees  to  hold  the  same 
as  a  part  of  the  corpus  of  my  estate.  By  the 
terms  'book  value,'  as  herein  used,  is  meant  the 
value  of  the  said  stock  as  the  same  is  represent- 
ed by  the  items  of  valuation  in  the  statement  of 
the  company  which  is  customary  to  have  made 
annually  by  an  auditor." 

Mr.  Hllgartner  died  on  the  21st  of  March, 

1914,  and  his  will  was  admitted  to  probate 
the  April  following.  The  date  of  the  grant- 
ing of  the  letters  does  not  affirmatively  ap- 
pear in  the  record  imt  presumably  it  was  on 
or  about  the  same  date  as  the  admlssiou  of 
the  will  to  probate. 

On  the  12th  February,  1915,  tis  executors 
passed  their  first  administration  account,  by 
which  1,250  shares  of  the  capital  stock  of  the 
Hllgartner  Marble  Company  were  distributed 
to  his  trustees  nnder  the  terms  of  item  2  of 
the  will.    On  the  same  day,  February,  12, 

1915,  Jurisdiction  of  the  administration  ot  the 
trust  was  assumed  by  the  circuit  court  No.  2 
of  Baltimore  city,  and  the  question  now  pre- 
sented is  whether,  under  the  language  of  item 
5  of  the  win,  the  right  of  Charles  L.  Hllgart- 
ner to  purchase  the  stock  of  his  brother, 
Andrew,  in  the  Hllgartner  Iilarble  Company 
had  already  expired  by  lapse  of  time,  or 
whether  that  right  still  exists  and  will  con- 
tinue to  exist  throughout  the  life  or  widow- 
hood of  the  testator's  wife,  Adele  Hilgartner. 

The  language  of  item  5  does  not  specify 
the  precise  point  of  time  at  or  within  which 
the  option  or  right  of  Charles  L.  Hilgartner 
to  purchase  the  stock  of  his  brother  must  be 
exercised,  and  the  contention  on  behalf  of 
Mrs.  Hilgartner  Is  that,  such  being  the  case, 
it  is  a  right  to  be  exercised  within  a  reasona- 
ble time,  if  efTect  Is  to  be  given  to  the  general 
intent  of  the  testator.    On  behalf  of  Charles 
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Ia  HUgartner  the  contention  U  tbat  the  gen- 
eral Intent  and  chief  concern  of  the  testator 
was  to  give  to  his  brother  the  right  to  pur- 
chase this  Btock,  and  that  therefore  It  Is  a 
right  which  mnst  contlnne  as  long  as  Mrs. 
HUgartner  liveB. 

[1]  There  can  be  no  qoestlon  in  thla  state 
but  that  the  general  intent  of  the  testator 
will  always  pievall  over  a  particular  Intent. 
AbeU  ▼.  Abell,  7S  Md.  67,  23  AU.  71.  25  AtL 
389;  Robinson  v.  Bonaparte,  102  Md.  71,  61 
AtL  212;  Gordon  t.  Smith,  103  Md.  815,  63 
AtL  479 ;  Higgins  t.  Safe  Deposit  ft  Trust  Co. 
of  Baltimore,  96  AtL  322,  decided  at  the  pres- 
ent term  of  court,  and  anthorlties  therein 
dted. 

[2]  What,  then,  was  Oie  general  Intent  of 
Mr,  Hllgartner  aa  expressed  In  his  wllL  Was 
it  to  provide  for  his  family,  or  was  it  that  his 
brother  should  have  the  right  to  purchase  his 
stock  in  the  Hllgartner  Marble  Company? 
Manifestly  it  was  the  former.  His  wife  and 
children  were  the  sole  persons  primarily  nam- 
ed in  the  will  to  share  in  the  distribution  of 
his  property.  Even  in  the  event  of  the  re- 
marriage of  Mrs.  Hllgartner,  by  the  first  item 
of  the  will  a  specific  provision  had  been  made 
for  her,  which  it  was  expressly  declared 
should  not  be  affected  by  remarriage.  If  Is 
probably  true,  as  argued  on  behalf  of  the  ap- 
pellee, that  Mr.  Hllgartner  desired  his  broth- 
er should  not  be  fettered  in  the  business 
which  they  had  carried  on  together,  under  the 
corporate  form  of  the  Hllgartner  Mari)le 
Company,  by  a  sale  of  Andrew's  interest  to 
persons  who  might  be  Inimical  to  him,  and 
for  this  reason  It  was  his  desire  that  his 
brother  should  have  the  opportunity  to  ac- 
quire his  interest.  If  he  so  desired.  But  it 
can  never  be  said  that  a  right  bo  given  consti- 
tutes a  general  Intent,  when  the  party  thus 
given  the  opportunity  does  not  share  to  the 
extent  even  of  a  dollar  In  the  distribution  of 
the  testator's  estate  Tbere  was  no  disposi- 
tion upon  the  part  of  Andrew  HUgartner  that 
his  interest  In  the  corporation  should  be  dis- 
posed of  to  an  inimical  Interest.  This  ap- 
pears from  the  provision  which  Is  made  for 
the  holding  of  the  stock  in  that  corporation 
by  his  tmstees,  and  in  his  eliminating  it  from 
that  part  of  the  corpus  of  the  estate  of  which 
the  trustees  were  authorised  to  change  the 
investment. 

[3]  The  condoslon  is  therefore  inevitable 

that  the  language  of  the  testator  must  te 

held  to  require  the  ncerdse  of  the  option 

^   within  a  reasonable  time;    no  time  having 

been  mentioned. 

There  are  other  expressions  in  the  will 
which  tend  In  the  same  direction;  such  as 
the  mode  of  the  determination  of  the  value  of 
the  stock,  upon  the  basis  of  which  the  option 
la  given.  Also  the  language  in  item  6, 
"should  my  said  brother  not  elect  to  buy  said 
stod(  after  my  death,  I  direct,"  etc.  This 
seems  to  contonplate  an  exercise  of  the  op- 
ttoD  shortly  after  the  death  of  the  testator. 
Pointing  strongly  in  the  same  direction  also 


Is  the  authority  given  to  the  executors  to  selL- 
The  executors  coald  not  have  been  required 
to  pass  an  account  in  the  estate  of  their  tes- 
tator within  12  months  from  the  date  of  the 
grant  of  letters.  Code,  art.  03,  |  1.  If  the 
option  was  one  not  to  be  exercised  for  a  con- 
siderable time,  why  or  what  occasion  could 
there  have  been  to  confer  such  a  power  upon 
the  executors? 

What,  then.  Is  to  be  considered  a  reasona- 
ble time  within  which  the  option  or  election 
to  purchase  should  be  exercised.  The  lan- 
guage of  the  wiU  confers  the  right  to  make 
the  purchase  either  from  the  executors  or 
trustees.  Andrew  Hllgartner  must  be  pre- 
sumed to  have  made  his  wiU  with  knowledge 
of  the  law  governing  questions  of  administra- 
tion. The  executors  might,  if  they  bad  seen 
fit,  have  passed  their  account,  and  so  closed 
the  estate  upon  the  expiration  of  6  months 
from  the  time  of  the  grant  of  letters,  and  no- 
tice to  creditors.  If  they  had  done  so,  they 
would  thereafter  have  held  the  property  in 
the  capacity  of  trustees,  and  not  ns  execu- 
tors ;  but  they  were  not  compelled  to  so  ren- 
der an  account  under  12  months  from  the 
grant  of  letters.  There  was  thus  a  period  of 
6  months  during  which  they  might  hold  in 
one  capacity  or  the  other,  and  their  holding 
at  such  time,  whether  as  executors  or  trus- 
tees, the  testator  could  not  foresee.  If  it  had 
been  his  purpose  to  restrict  the  exercise  of 
the  option  to  6  months  from  the  date  of  bis 
death,  there  could,  of  course,  have  been  ho 
occasion  to  Include  the  trustees  when  confer- 
ring the  power,  and  so,  if  his  purpose  had 
been  that  it  was  not  to  be  exercised  until  aft- 
er the  12  months,  there  was  no  necessity  of 
conferring  it  upon  the  executors.  It  there- 
fore follows,  since  the  power  of  sale  was  con- 
ferred equally  upon  his  executors  and  trus- 
tees, that  a  reasonable  time  for  the  exercise 
of  such  option  was  any  time  within  the  space 
of  12  months  after  the  grant  of  letters  testa- 
mentary upon  his  estate. 

The  valuation  that  the  purchaser  was  to 
pay  was  to  be  determined  by  the  book  value 
of  the  stock  as  it  appeared  from  the  last  an- 
nual statement  of  the  condition  and  afTairs  of 
the  company  prior  to  his  death.  That  ascer- 
tainment of  value  could  conceivably  have  been 
made  at  a  time  12  months  before  the  next 
statement  would  In  the  ordinary  course  of 
business  be  made  up.  It  is  true  the  Interval 
between  the  last  preceding  annual  statement 
and  his  death  might  have  been  a  much  short- 
er time,  but  It  could  not  have  been  a  longer 
period,  and  this  fact  again  suggests  that  it 
was  his  purpose  to  give  a  right  of  purchase 
at  any  time  within  a  year  from  the  time  of 
his  death.  In  point  of  fact,  the  first  account 
of  the  executors  was  passed  in  February, 
1915,  or  10  months  after  the  death  of  Andrew 
HUgartner  and  the  grant  of  letters  of  his  es- 
tate; by  the  account  so  passed,  the  option 
not  having  been  exercised,  the 'stock  necessa- 
rily passed  from  the  executors  to  the  trus- 
tees, and  for  2  months  after  It  had  so  passed 
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to  tbe  trosteea  fhe  right  of  Charles  h.  Hll- 
gartner  to  exercise  the  option  given  him  must 
be  recognized,  t>nt  with  the  expiration  of 
the  12  months  the  reasonable  time  must  be 
held  to  have  passed,  and  the  stock  now  in 
question  to  be  now  part  of  tbe  corpus  of  the 
trust  estate,  in  accordance  with  the  terms  of 
his  wUL 

There  was  some  discussion  in  the  argument 
as  to  a  clash  of  interests  between  Charles  L. 
Hilgartner,  Individnally,  and  Charles  L.  Hll- 
gartner,  as  trustee.  This  is  a  matter  upon 
which  the  court  is  not  required  at  this  time 
to  enter  into  a  discussion  of.  Suffice  it  to 
say  that  it  is  entirely  clear,  not  that  such  a 
clash  has  arisen,  but  that  one  might  easily 
arise.  And  this  fact  could  only  operate  to 
still  further  emphasize  the  correctness  of  the 
conclusion  already  reached. 

Tbe  appellee  in  his  brief,  for  the  purpose 
of  controverting  the  conclusion  Indicated 
above,  propounds  several  questions,  but  a  dis- 
cussion of  and  an  answer  to  these  would  now 
be  purely  academic,  in  view  of  tbe  conclusion 
reached. 

Decree  reversed,  and  cause  remanded ;  tbe 
costs  to  be  paid  by  Charles  U  Hilgartner. 


HOBBS  ▼.  PAYNE.    (No.  80.) 
(Court  of  Appeals  of  Maryland.    Dec  16,  1015.) 

Appeai,  ANn  ESaaoB  «=»76— Final  "Dkcbeb" 

— Statemeht  in  Opinion. 

Where  a  bill  to  enjoin  collection  of  a  jus- 
tice's judgment  was  dismissed,  defendant  can- 
not appeal  from  the  statement  in  the  opinion, 
as  to  right  to  appeal  from  the  judgment  and 
have  execution  stayed  pending  the  appeal;  this 
being  no  part  of  the  fiiaal  "decree"  nom  which 
Code,  art  5,  i  26,  allows  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  426-428,  430,  431,  435- 
443;  Dec.  Dig.  «=376. 

For  other  definitiong,  see  Words  and  Phrases, 
Elrst   and    Second   Series,  Decree.] 

Appeal  from  Circuit  Court,  Caroline  Coun- 
ty;  Wm.  H.  Adkins,  Judge. 

"To  be  officially  reported." 

Suit  by  James  T.  Payne  against  Chartes 
W.  Hobbs  and  others.  Bill  dismissed,  and 
defendant  Bobbs  appeals.    Appeal  dismissed. 

Argued  before  BOTD,  0.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NEB,  STOCKBRIDGE,  and  CONSTABLE, 
JJ. 

Reuben  Oarey  and  Fred  R.  Owens,  both  of 
Denton,  for  appellant.  T.  Alan  Goldsborough, 
of  Denton,  for  appellee. 

BURKE,  J.  It  appears  from  the  record  in 
this  case  that  on  the  25th  of  October,  1909, 
two  judgments,  aggregating  $180  and  coats, 
were  ottered  by  Thomas  J.  Daffln,  a  justice 
ot  the  peace  of  Caroline  county,  against 
James  T.  Payne,  at  the  suit  of  his  father, 
James  L.  Payne,  who  has  since  died.  These 
judgments  were  entered  to  the  use  of  Charles 
W.  Hobbs.   An  execution  was  Issued  upon  tbe 


judgments,  and  the  sheriff  oC  CacoUne  eoim- 
ty,  AlcmuB  E.  Cooper,  levied  upon  the  prop- 
erty of  the  defendant,  who  thereupon  filed  a 
bill,  which  was  subsequently  amended,  pray- 
ing that  the  collection  of  the  judgments  and 
executions  issued  thereon  might  be  enjoined 
and  canceled.  After  demurrers  to  the  bill 
had  been  overruled,  an  answer  was  filed  by 
Chaifles  W.  Hobbs,  one  of  the  d^endants,  and 
testimony  was  taken  by  tiie  parties  in  <4>en 
court.  In  the  view  we  take  of  the  case  a 
discussion  of  the  allegations  of  the  bill  and 
of  the  testimony  becomes  nnnecessaiy.  The 
lower  court  filed  an  opinion  in  which  tbe 
averments  of  the  bill,  the  evidence  taken,  and 
the  law  applicable  to  the  facts  were  consider- 
ed and  discussed.  It  reached  the  condusloa 
that  tbe  bill  should  be  dismissed,  and  its  con- 
clusion was  given  effect  by  an  order  In  the 
following  terms: 

"It  is  therefore  adjudged,  ordered,  and  de- 
creed by  the  circuit  court  for  Caroline  county, 
in  equity,  that  the  biU  filed  in  this  case  be,  and 
the  same  is  hereby,  dismissed  with  costs  to  the 
defendants." 

It  is  stated  in  the  bill  that  immediately  up- 
on .the  rendition  of  the  judgments,  the  de- 
fendant in  the  case,  James  T.  Payne,  ordered 
an  appeal  to  the  circuit  court  for  Caroline 
county,  and  the  evidence  shows  that  he  did 
order  an  appeal  within  three  or  four  days 
after  the  judgments  were  rendered.  Bat  the 
magistrate  refused  to  send  the  papers  up  un- 
til the  defendant  in  tbe  judgments  had  filed 
bond.  Before  the  hearing  In  the  court  below 
the  term  of  the  justice,  who  rendered  the 
judgments,  had  expired,  and  his  docket  and 
papers  were  deposited  with  the  clerk  of  tbe 
court  After  stating  that  the  justice  was  in 
error  in  refusing  to  send  up  tbe  papers  until 
a  bond  was  filed,  tbe  court  held  that  the 
proper  remedy  <rf  the  plaintiff  in  this  case 
was  to  apply  for  a  mandamus  requiring  him 
to  do  so.    Tbe  opinion  then  states  that : 

"If  the  plaintiff  desires  to  do  so,  he  may  still 
have  the  papers  in  these  cases  sent  up  by  the 
clerk  (to  whom  the  dockets  and  papers  of  said 
justice  were  delivered  on  his  retirement  from 
office)  on  the  appeals  heretofore  prayed.  And 
the  sale  under  said  ezecations  and  the  collec- 
tion of  said  judgments  may  be  stayed  pending 
said  appeals,  by  the  filing  of  bonds  in  laid 
cases." 

The  appeal  before  ua  was  taken  by  Charles 
W.  Hobbs,  the  assignee  of  the  judgments  and 
one  of  tbe  defendants,  not  from  the  deoee 
dismissing  the  bill,  but  from  the  portlw  of 
the  opinion  of  the  court  above  quoted.  In 
the  order  for  appeal  this  portion  ct  the  opin- 
ion is  designated  as  a  portion  of  the  deciee. 

We  think  It  is  clear  that  no  appeal  lies 
from  this  statement  in  the  opinion  of  tbe 
court  So  far  as  tbe  record  shows,  no  appU- 
oation  baa  been  made  to  the  court  to  baTC 
the  clerk  send  up  tbe  papers,  and  no  order 
has  been  passed  to  stay  thq  execution  and 
collection  of  the  judgments.  What  tbe  court 
might  do  if  such  applications  were  made  w« 
do  not  know,  and  we  have  no  right  to  as- 
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tidpate.  Under  section  26,  art  6,  an  appeal 
la  allowed — 

"from  any  final  decree,  or  order  in  the  nature 
of  a  final  decree,  passed  by  a  court  of  equity, 
by  any  one  or  more  of  the  persona  parties  to 
the  salt" 

Tbe  only  final  order  or  decree  in  thia  case 
is  tbat  which  dismissed  the  hiU,  and  from 
that  order  no  appeal  has  been  taken.  The 
reasons  upon  which  the  conrt  acted  as  ex- 
pressed In  its  opinion  are  one  thing— the 
thing  decreed  is  quite  a  different  thing.  It 
is  stated  in  Miller's  Eq.  Pro.  J  2«),  that : 

"The  decree  of  a  court  of  equity,  and  not  Its 
opinion,  is  tbe  instrument  through  which  it  acts 
in  srantinp;  relief.  The  opinion  of  the  court  does 
not  constitute  a  part  of  tbe  decree  or  of  the 
record.  It  is  the  expression  of  the  reasons  by 
which  the  judge  reaches  his  conclusion.  The 
decree  on  the  other  hand  is  tbe  fiat  or  sentence 
of  the  law,  determining  the  matter  of  the  con- 
troversy. An  opinion,  however  positive,  is  not 
in  any  sense  a  final  act;  it  Is  not  the  subject 
of  appeal,  and  may  always  be  changed  before 
final  decree.  The  reasons  as8i|ned  for  a  decree 
are  no  part  of  the  decree  itself." 

In  the  notes  to  this  section  a  full  collection 
of  authorities  are  given  in  support  of  the 
text.  Tbe  portion  of  tbe  opinion  from  which 
tbls  appeal  was  taken  is  not  a  part  of  the 
decree  or  order  passed  by  tbe  court  below, 
and  for  this  reason  is  not  appealable.  It  re- 
sults from  this  conclusion  tbat  the  appeal 
must  be  dismissed. 

Appeal  dismissed,  with  costs. 


HAMII/rON  ▼.  STATE.    (No.  20.) 
(Court  of  Appeals  of  Maryland.    Jan.  11,  1016.) 

1.  CannKAL  Law  «=>1004— Appkal  and  Bb- 
BOB— Pbocedtibe. 

Since  the  enactment  of  Code  Pub.  Oiv. 
Laws,  art.  5,  I  80,  by  the  acts  of  1892,  proceed- 
ings on  appeal  in  criminal  cases  are  the  same  as 
in  civil  cases. 

fEd.    Note.— For    other   cases,   see   Oimlnal 
Law,  Dec.  Dig.  «=»1004.] 

2.  Bastards    9=a&2  —  FBKSSNTATioir    of 
Qbounds  of  Rxvikw — Statdtb. 

Under  Code  Pub.  Civ.  Laws,  art  6,  g  9,  pre- 
venting the  Court  of  Appeals  from  deciding  any 
question  which  does  not  appear  by  the  record  to 
have  been  tried  and  decided  below,  a  provision 
applicable  both  to  criminal  and  civil  cases, 
where  the  record,  on  appeal  from  a  judgment  of 
conviction  of  violation  of  the  Bastardy  and  For- 
nication Law  (Acts  1912,  c.  163 ;  8  Code  Pub. 
Gen.  Laws,  art.  12)  contaiaed  no  statement  of 
tbe  facts  because  of  which  the  trial  court  was 
asked  to  quash  the  indictment,  merely  mention- 
ing in  the  docket  entries  that  a  motion  to  quash 
was  made,  the  trial  court's  rulings  on  the  mo- 
tion to  qnash  were  not  reviewable,  as  the  motion 
should  nave  clearly  and  fully  stated  the  facts 
upon  which  defendant  relied. 

[Ed.   Note.— For   other   cases,   see   Bastards, 
Cent  Dig.  H  228-239;    Dec.  Dig.  ®=>92.] 

3.  OoNSTrrtJTiowAi.  Law   «=»255— Dtjk  Pbo- 
OKSS— Bastardy  PaocKEDrNoe— Statute. 

The  Bastardy  and  Fornication  Law,  i  3, 
requiring  tbe  justice  of  the  peace,  irrespective 
of  his  belief  as  to  tbe  truth  of  the  charge,  to 
commit  to  custody  any  person  accused  of  being 
the  fkther  of  a  bastard  child,  in  defanlt  of  such 


court,  is  not  unconstitutional  as  depriving  a  per- 
son of  his  liberty  without  due  process  at  law, 
since  the  proceeding  before  the  justice  is  simply 
a  preliminary  examination  to  hold  tbe  accused 
for  the  court 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §i  736-738.  740-745 ;  Dec. 
Dig.  <S=>255.] 

Appeal  from  Circuit  (Tourt,  Baltlmwe 
Oonnty;    Frank  I.  Dnncan,  Judge. 

"To  be  officially  reported." 

Joseph  Hamilton  was  convicted  of  a  viola- 
tion of  Acts  1912,  c.  163,  and  he  appeals. 
Judgment  affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
BUKKB,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

William  H.  Lawrence,  of  Baltimore,  for 
appellant  Edgar  Allan  Foe,  Atty.  Gen.,  for 
the  State. 

<X>NSTABLB,  J.  The  appellant  was  in- 
dicted for  violation  of  the  provisions  of 
chapter  163  of  the  Acts  of  1912  entitled 
"Bastardy  and  Fornication,"  and  now  codi- 
fied in  volume  3,  Bagby's  Code  as  article  12. 
He  was  found  guilty  and  sentenced,  in  con- 
formity with  the  act,  to  give  bond  for  the 
maintenance  of  the  child.  From  tbat  judg- 
ment he  has  prosecuted  this  appeal. 

There  are  only  two  points  attempted  to  be 
raised  for  the  consideration  of  this  court 
The  point  principally  relied  upon  for  a  re- 
versal of  the  judgment  is  that  there  was  er- 
ror committed  in  overruling  a  motion  to 
quash  the  Indictment  Although  the  brief  of 
tbe  appellant  contains  the  reasons  in  sup- 
port of  the  motion,  nothing  appears  in  the 
record  but  the  bare  mention  in  the  docket 
entries  that  a  motion  to  quash  was  made. 
We  have  found  nowhere  In  the  whole  record 
nor  la  there  to  be  found  any  statement  of 
facts  because  of  which  the  court  was  asked 
to  quash  the  indictment 

[1,  2]  There  are  a  great  many  things  for 
which  a  court  may  be  asked  to  quash  an  in- 
dictment, but  from  this  record  we  are  unable 
to  discover  what  points  or  questions  were 
raised  or  what  determined  by  the  court. 
Since  the  enactment  of  section  80  of  article 
6  of  the  Code  by  the  acts  of  1892,  this  court 
has  held  that  on  appeal  the  proceedings  in 
criminal  cases  are  to  be  the  same  as  in  civil. 
Mitchell  T.  State,  82  Md.  527,  34  AU.  246. 
By  section  9  of  article  5  of  the  Code,  this 
court  in  dvil  cases  has  long  been  prevented 
from  deciding  on  appeal  any  point  or  ques- 
tion which  does  not  certainly  appear  by  the 
record  to  have  been  tried  and  decided  by  the 
court  below;  and  this  court  has  held,  in 
Mitchell  V.  State,  82  Md.  527,  34  Aa  246, 
that  this  section  is  applicable  to  criminal 
as  wdl  aa  dvil  cases.  The  precise  point  we 
are  now  considering  has  been  decided  by  the 
conrt  in  State  t.  WlUiams,  85  Md.  231,  36 
Atl.  823,  which  was  an  ai^)eal  by  the  state 
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motion  to  qnash  an  Indictment  and  In  wblcb 
the  court  said: 

"As  we  have  said,  there  are  no  facts  set  forth 
in  the  motion,  or  what  purports  to  be  the  mo- 
tion, it  being  a  statement  of  a  condusion  of  law 
of  the  most  general  character.  The  motion 
shoald  have  clearly  and  folly  stated  the  facts 
upon  which  the  defendant  relied  (Wharton's 
Cfrim.  PL  &  Pr.  i  397),  and  those  facta  should 
have  been  spread  upon  the  record  by  an  agreed 
statement  or  by  a  special  finding  of  the  court. 
Questions  of  law  arise  out  of  and  depend  upon 
facts^  and  in  the  absence  of  the  facta  upon  which 
the  judgment  of  the  court  below  was  founded, 
we  cannot  entertain  an  appeal  questioning  its 
correctness." 

In  the  absence  of  tbese  fticts,  therefore,  we 
cannot  review  the  rulings  of  the  court  on 
the  motion  to  qnash. 

[S]  The  only  other  point  was  raised  by  a 
demurrer  to  the  Indictment,  although  it  was 
practically  abandoned  at  the  argument  before 
this  court  It  Is  urged  that  the  act  Is  null 
and  void  because  it  violates  the  Fourteenth 
Amendment  of  the  federal  Constitution.  The 
argument  Is  that  It  deprives  a  person  of  his 
liberty  without  due  process  of.  law.  In  that, 
by  section  3  the  Justice  of  the  peace  is  re- 
quired, irrespective  of  what  his  belief  as  to 
Uie  truth  of  the  charge  may  be,  to  commit  to 
the  custody  of  the  sheriff  any  person  so  ac- 
cused, In  default  of  such  person  giving  secu- 
rity for  hia  appearance  at  court.  Just  ten 
days  before  the  Judgment  was  entered  In  this 
case,  this  court  filed  an  opinion  In  a  case  in- 
volving the  construction  of  the  act  of  1912, 
in  which  Chief  Judge  Boyd,  speaking  for  the 
court,  gave  a  very  exhaustive  and  thorough 
consideration  of  its  provisions.  O'Brien  v. 
State,  126  Md.  270,  9i  AU.  1034.  In  consid- 
ering section  3  it  was  held: 

"The  proceeding  before  the  justice  is  simply  a 
preliminary  examination  for  the  purpose  of  hold- 
ing the  accosed  for  court,  if  the  evidence  justi- 
fies It" 

Assnming  the  point  well  taken  as  to  the 
constitutionality  of  the  act  If  the  fact  were  as 
contended  for  by  the  appellant,  yet  by  this 
-recent  Interpretation  of  section  3  we  hold 
that  the  act  Is  free  from  the  constltutlcmal  In- 
hibition urged  against  it 

Judgment  affirmed,  wlUt  costs  to  the  appel- 
leei 


RICHARDSON  et  al.  v.  SALTZ  et  aL 

(No.  85.) 

(Court  of  Appeals  of  Maryland.    Jan.  11, 1916.) 

1.  Mechanics'  Libns  «=9ll8  —  Sebvics  or 
Lien  Notice — Necessity. 

Plaintiffs  furnished  stone  to  a  contractor. 
After  it  was  furnished  and  a  considerable  quan- 
tity had  been  used,  the  owners  took  possession 
of  the  uncompleted  building  and  finished  it, 
using  tlie  remainder  of  the  stone.  The  owners 
paid  to  the  workmen  employed  by  the  contrac- 
tor arrears  owed  by  him,  but  made  no  further 
payments  to  the  contractor.  After  the  owners 
took  possession,  plaintiflb  wrote  them,  request- 
ing that  they  make  payment  The  owners  made 
no  reply.  Held,  that  while  Code,  art  63,  {  41, 
declares  that  the  lien  laws  are  remedial  in  their 
nature,  complainants,  who  gave  no  notice  of  in- 


tention to  claim  a  lien,  as  reqattcd  by  section 
11,  requiring  the  materialman  within  00  days  of 
furnishing  the  material  to  give  notice  to  the 
owner  or  his  agent  of  intention  to  claim  a  lien, 
cannot  perfect  a  lien  on  the  theory  that  the  con- 
tractor was  the  owners'  agent 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  161 ;   Dec.  Dig.  «=9lia] 

2.  Mechanics'  Liens  4=>11&— Right  to  Lixir 

—Account  Stated. 

The  failure  of  the  owners  to  reply  to  com> 
plainant's  letter  did  not,  by  analogy  to  an  ac- 
cotmt  stated,  render  them  liable  for  payment 
and  so  entitle  complainants  to  a  lien,  though 
they  had  not  followed  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  101;   Dec.  Dig.  <8=>U8.] 

8.  BdEOHANicB'  Liens  «=>113  —  Right  n>  — 

Debts  Dub  Contraotob. 
Complainants  were   not   entitled   to  a  Uen 
though  the  owners  had  in  their  possession  mon- 
eys owing  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanio^ 
Liens,  Cent  Dig.  |  148;    Dec  Dig.  «=s>113.] 

Appeal  from  Circuit  Court,  Somerset  Coun- 
ty;  Henry  L.  D.  Stanford,  Judge. 

"To  be  officially  reported." 

Bill  by  Tiloyd  Richardson  and  Isaac  J.  Le- 
cates,  trading  as  Richardson  &  Lecatea, 
against  Max  Salts  and  another.  From  an  or- 
der sustaining  a  demurrer  to  the  bUl,  com- 
plalnauts  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISOOB, 
BURKE},  THOMAS,  PATTISON,  TJRNBB, 
STOCKBRIDOB,  and  CONSTABLE,  JJ. 

Thomas  S.  Hodson,  of  Crisfleld,  and  Joseph 
L.  Bailey,  of  Salisbury,  for  appellants.  Hen- 
ry J.  Waters,  of  Princess  Anne,  and  Clarence 
P.  Lankford,  of  Crisfleld,  for  appellees. 

CONSTABLE.  J.  The  appeUants  filed  a  blU 
in  equity  to  enforce  a  mechanics'  lien,  and, 
upon  the  court  sustaining  a  demurrer  filed 
thereto,  this  appeal  was  taken. 

[1]  It  Is  conceded  by  the  allegations  of  the 
bill  that  no  notice  of  an  intention  to  claim  a 
lien  was  served  upon  the  appellees  within  60 
days  from  the  date  of  furnishing  the  mate- 
rials, as  provided  for  by  section  11,  art  63,  o£ 
the  Code,  but  it  is  claimed  by  the  appellants 
that,  because  of  the  situation  of  the  parties 
as  presented  by  the  facts  alleged  In  the  hill 
and  admitted  by  the  demurrer,  no  such  notice 
was  necessary  to  perfect  their  lien ;  that  Is, 
while  admitting  the  force  that  must  be  givea 
to  the  many  decisions  of  this  court  wherein 
It  has  consistently  been  held  that  the  party 
furnishing  materials  shall  not  be  entitled  to 
a  lien  for  materials  furnished  to  any  person 
other  than  the  owner  of  the  lot  on  which  the 
building  may  be  erected,  or  his  agent  unless 
the  party  furnishing  the  same  or  his  agent 
shall  give  notice,  within  60  days  of  furnishing 
the  same,  to  the  said  owner  or  his  agent,  of 
the  intention  to  claim  the  lien,  hut  urge  that 
the  facts  do  not  bring  this  case  wltliin  the 
provisions  of  that  section.  If,  however,  the 
facts  do  bring  It  within  the  operation  of  said 
section,  the  court  below  was  correct  In  Its 
ruling  upon  the  demurrer,  for  such  notice  Is 
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obUgat(»7  upon  tbe  part  of  the  one  clalmtng 
tbe  Hen,  and,  becanse  of  Its  omission,  tbe  pro- 
ceedings wonld  be  fatnlly  defective.  Conway 
V.  Crook,  66  Md.  290,  7  Atl.  402 ;  Reindollar 
V.  Fllcklnger,  59  Md.  469;  Hill  v.  Kaufman, 
98  Md.  251,  66  AtL  783 ;  Weber  v.  Shryock, 
65  Md.  S36;  Frederick  Bank  T.  Dunn,  125 
Md.  392,  93  AU.  984. 

Tbe  bill  alleges  that  the  appellees  are  the 
owners  of  a  lot  In  the  town  of  Criafleld,  where 
they  also  resided,  and  that  they  contracted  to 
erect  a  building  upon  said  lot  with  one  Fred 
B.  Hobson,  and  that  Hobson  contracted  with 
the  appellants  for  the  furnishing  of  all  the 
stonework  to  be  used  In  tbe  building;  that 
the  stone  was  consigned  to  Hobson,  under 
the  contract  between  the  appellants  and  Hob- 
son, the  last  delivery  being  on  July  29,  1914 ; 
tbat  on  August  29,  1914,  after  a  considerable 
Quantity  of  the  stone  had  been  used  In  the 
tiuildtng,  the  appellees  took  possession  of  the 
imconipleted  building,  and  one  of  the  app^ 
lees  finished  the  building,  using  the  remain- 
der of  the  stone  therein;  that  on  the  9th 
of  September,  1914,  tbe  appellants  wrote  one 
of  the  appellees,  stating  that  they  bad  been 
Informed  tbat  he  had  taken  over  the  contract 
for  the  building  and  notifying  him  that  they 
had  furnished  the  stone  for  the  same  and 
requesting  payment  from  him.  This  letter 
makes  no  mention  of  an  Intention  to  claim  a 
lien,  and  there  Is  no  contention  that  it  does 
comply  with  section  11.  It  is  further  alleged 
that  no  reply  was  received  to  this  letter,  nor 
to  like  ones  sent  later,  and  that  tbe  appel- 
lees continued  the  building  to  completion, 
paying  to  the  workmen  employed  by  Hobson 
the  arrears  owed  by  Hobson,  and  did  not  pay 
to  Hobson  anytblng  on  his  contract  price  aft- 
er August  29,  1914,  the  date  of  tbe  taking 
over  of  the  contract  The  lien  claim  filed 
upon  the  same  day  as  the  bill,  December  14, 
1914,  recites  in  full  the  letter  from  the  appel- 
lees to  Hobson,  dated  August  29,  1914,  notify- 
ing him  that  since  he  had  failed  in  the  per- 
formance of  his  agreement,  in  writing,  with 
them,  they  were  going  to  take  possession  and 
complete  the  building  according  to  the  con- 
tract and  hold  him  responsible  to  his  agree- 
ment We  have  substantially  embodied  in 
the  above  the  allegations  of  the  bill,  omitting 
tbe  conclusions  of  law  there  contained;  for, 
of  course,  tbe  demurrer  does  not  admit  the 
correctness  of  those  conclusions. 

Can  the  bnllder  Hobson  be  considered  as 
fbe  agent  of  the  appellees  in  the  purchase 
of  the  materials,  and  thereby  render  a  notice 
mmecessary  under  the  language  of  the  act? 
The  doctrine  of  agency  has  been  fully  recog- 
nized in  Weber  v.  Weatherby,  84  Md.  656. 
In  that  case  the  owner  and  builder  agreed  to 
sell  a  house  in  an  unfinished  condition,  and  to 
have  it  completed  like  one  adjoining.  Tbe 
jmrdiaser  deposited  a  sum  of  money  as  a  for- 
feit for  nonfulfillment  of  bis  contract  The 
prospective  purchaser  purchased  a  range 
snch  as  the  adjoining  houses  had,  which  was 
delivered,  with  the  knowledge  of  the  owner, 


and  4>ricked  up  in  the  cellar.  The  purchaser 
abandoned  the  contract,  and  the  owner  re- 
tained the  house,  range,  and  forfeit.  It  was 
held  that  the  prosi>ectIve  purchaser  was  the 
agent  for  the  owner  in  the  purchase  of  the 
range,  and  that  a  lien  attached.  While  tbe 
reasoning  in  that  case  is  easily  followed,  it 
is  difflcolt  to  see  how  tbe  builder  in  this  case 
can  be  considered  tbe  a^ent  of  tbe  owner. 
There  an  owner  of  a  bonee  yet  to  be  complet- 
ed permitted  one,  during  the  pendency  of  a 
contract  of  purchase,  to  intervene  and  assist 
tn  its  completion,  to  the  extent,  at  least,  of 
recognising  his  acts  and  entering  no  objec- 
tions thereto ;  while  in  the  present  case  the 
appellees  had  entered  into  an  ordinary  build- 
ing contract  with  Hobson,  he  to  furnish  work 
and  material  and  they  to  compensate  him. 
Under  the  provislonB  of  article  63  of  the  Code 
the  materialmen  bad  ample  protection,  and, 
in  fact,  many  dedslons  have  recited  that  its 
provisions  were  enacted  primarily  for  their 
protection.  The  allegations  of  the  bill  clearly 
show  that  there  was  no  element  of  agency  in 
tbe  dealings  4)etween  the  appellants  and  Hob- 
son. It  plainly  appears  tbat  thexo  was  an  ab- 
solute sale  and  delivery  to  Uobson,  and  we 
find  no  facts  stated  which  would  Justify  us 
in  finding  Hobson  was  acting  as  the  agent  of 
the  appellees.  The  fact  that  they  took  pos- 
session of  the  building,  including  tbe  stone 
already  used  as  well  as  that  not  used,  cannot 
(diange  the  relations  of  the  parties,  so  far  as 
the  application  of  this  statute  is  concerned. 
The  title  to  the  stone  had  forever  passed 
from  the  appellants,  and  their  right  to  com- 
pensation was  conditioned  upon  tbe  payment 
by  Hobson  or  upon  their  perfecting  their  lien 
according  to  the  mandate  of  the  statuta 

[2]  Nor  can  we  agree  with  the  contention 
of  the  appellants  that,  because  the  appellees 
refused  to  reply  to  their  request  for  payment, 
there  was  created  an  implied  promise  uiwn 
their  part  to  pay,  and  that  therefore  they 
are  entitled  to  their  lien.  This  contention  is 
based  upon  that  line  of  cases  where,  an  ac- 
count having  been  rendered  by  one  party  to 
another  and  retained  an  unreasonable  time 
without  objection,  it  is  regarded  to  be  correct 
and  becomes  an  account  stated.  It  is  diffi- 
cult to  see  how  this  principle  can  have  any 
application  to  tbe  facts  here.  That  principle 
may  well  apply  to  parties  between  whom 
there  have  been  dealings,  but  not  in  a  case 
where  the  parties  are  strangers  entirely  to 
the  contract 

[3]  It  may  be  that  tbe  allegation  as  to  the 
appellees  not  having  paid  Hobson  anytblng 
since  the  taking  over  of  the  contract  on  Au- 
g;ust  28th  was  inserted  for  the  purpose  of 
showing  that  tbe  owner  had  funds  In  his 
hands,  at  the  time  of  filing  the  lien  claim, 
which  could  be  applied  to  the  payment  of  tbe 
claim.  This  was  raised  In  Treusch  v.  Sbry- 
odc,  51  Md.  162,  and  tbe  court  said: 

"But   the   right   of   the   materialman   to   his 
lien  does  not  depend  on,  nor  is  it  in  any  man- . 
ner  affected  by,  the  qnestion  whether  the  owner 
has  or  has  not  money  in  his  hands  due  the 
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builder,  nor  whether  the  former  has  performed 
his  part  of  the  contract  with  the  latter.  As  we 
have  said  in  a  former  part  of  this  opinion,  the 
lien  attaches  upon  the  delivery  of  the  materials, 
and  this,  irrespective  of  the  contract  or  dealings 
between  the  owner  and  builder." 

We  have  also  had  pressed  upon  us  the  re- 
medial character  of  the  act  as  declared  in 
section  41,  and  have  had  cited  Real  Estate  Co. 
V.  Phillips,  90  Md.  515,  45  Atl.  174,  where  It 
was  held  that  the  notice  under  section  11  was 
not  necessary  where  the  owners  were  also 
builders.  That  case  Is  clearly  dlsting\iishable 
from  the  present  from  the  fact  that  in  It  the 
builders  and  owners  made  the  contract  with 
the  materialmen  while  in  this  the  owners, 
who  later  became  builders,  were  not  the  orig- 
inal purchasers  of  the  materlaL 

We  are  of  the  opinion,  therefore,  that,  the 
notice  of  an 'Intention  to  file  having  been 
omitted  for  over  60  days  from  the  date  of  de- 
livery, the  lien  was  lost 

Order  affirmed,  with  costs  to  the  appellees. 


BOTD  V.  SMITH  et  aL     (No.  80.) 
(Court  of  Appeals  of  Maryland.    Jan.  11,  1916.) 

1.  EZKCDTOBS  AND  ADMINIBTBAT0B8  9i!>149— 

SAiiS  or  PBOPaaTY— Actions  to  Set  Asidb 

— (irKOTJMDB    —  INADKQUAOT    OF    CONSIDEKA- 
HON. 

Mere  inadequacy  of  price  in  a  sale  by  the 
executors  of  property  of  the  estate  is  insuffi- 
cient ground  upon  which  to  vacate  the  sale,  un- 
less it  is  80  gross  as  to  indicate  mistake  or  im- 
fairneas  for  which  the  purchaser  is  responsible, 
or  misconduct  or  fraud  on  the  part  of  the  one 
making  the  sale. 

[ISd.  Note.— E'or  other  cases,  see  Execators  and 
Administrators,  Cent  Dig.  if  602-606;  Dea 
Dig.  «s»149.] 

2.  Exxoutobs  and  Adiunistkatobb  €=3l49— 
Sale  of  Pbopebtx— Actions  to  Set  Asidb 
—  Inadequacy  of  Considebation  —  Aveb- 

IfBNTS. 

Executors  sold  lots  of  the  estate  for  ^600. 
Certain  heirs  excepted  to  the  sale,  alleging  the 
price  to  be  inadequate,  and  showing  by  their 
exceptions  offers  of  $3,000  and  S3,200,  pe^ec- 
tively.  The  purchaser  then  offered  $3,210.  Fur- 
ther exceptions  averred  that  the  other  bidders 
then  offered  "something"  in  excess  of  the  last 
amount,  or  to  start  a  bid  at  public  auction  for 
"something"  in  excess  of  $S,200,  and  that  the 
persons  excepting  believed  a  much  larger  sum 
could  be  derived.  Held,  that  the  avwments  of 
the  exceptions  did  not  warrant  the  oondusion 
that  the  snle  should  be  set  nude  for  inadequacy 
of  price;  the  buyer's  last  offer  being  substituted 
for  the  originsd  sale  price. 

SEd.  Note.— For  other  cases,  see  Executors  and 
nunistrators,   Cent   Dig.   {§    602-606;    Dec. 
Dig.  <S=»149.] 

3.  Executoks  and  Administrators  ®=»149— 
Sale  of  Pbopebtt— Actions  to  Set  Abide— 
Inadequaot  of  Pbiob. 

In  such  case  to  set  aside  the  sale  and  offer 
the  property  at  public  auction  would  be  an  ex- 
periment only,  and  would  not  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
AdminiHtrators,  Cent  Dig.  if  602-606;  Dec. 
Dig.  «=3l40.] 

4.  Executors  and  Adhintstbatobs  ^=>149— 
Sale  or  Pbopertx— Actions  to  Sbi  Aside 

—Grounds. 

A  sale  of  property  of  an  estate  by  the 
executors  cannot  be  set  aside  on  the  ground  of 


inadequacy  of  price  merely  to  let  in  higher  bid- 
ders, when  no  fraud,  misrepresentation,  or  un- 
fairness is  shown. 

SEld.  Note.— For  other  cases,  see  Executors  and 
ministrators.   Cent   Dig.   ff   602-606;    Dec. 
Dig.  ig=9l49.] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  John  J.  Dobler,  Judge 

"To  be  offlciaUy  reported." 

Proceedings  for  the  sale  of  land  by  James 
H.  Smith  and  others,  executors  and  trustees 
of  the  estate  of  David  Carroll,  deceaseds 
Samuel  B.  Boyd  purchased  the  land,  and  cer- 
tain heirs  and  prospective  purchasers  except- 
ed to  the  sale.  From  a  decree  sustaining 
the  exceptions  and  directing  a  sale  at  public 
auction,  Boyd  appeals.  Reversed  and  re- 
manded for  ratification  and  conflrmatlmi  of 
the  sale. 

Argued  before  BOXD,  O.  J.,  and  BRISCOE^ 
BURKE,  THOMAS,  PATTISON,  URNEB, 
and  STOCKBRIDGB,  JJ. 

Thomas  Hughes,  of  Baltimore,  for  appel- 
lant D.  Hopper  Bmory  and  Rlgnal  W.  Bald- 
win, both  of  Baltimore,  f  olr  appellees. 

PATTISON,  J.  The  appellees,  executors 
and  trustees  under  the  will  of  David  Carroll, 
deceased,  having  the  authority  under  said 
will  to  make  sale  of  the  property  of  the  tes- 
tator "either  publicly  or  privately  as  they 
shall  decide,  and  when  ratified  by  the  court, 
to  execute  deeds  of  conveyances  and  valid 
acquittances  for  the  purchase  money,"  sold 
unto  the  appellant  certain  leasehold  property 
of  the  testator  at  and  for  the  sum  of  $2,600, 
and  on  the  26th  day  of  February,  1915,  re- 
ported said  sale  to  the  circuit  court  of  Bal- 
timore city,  and  on  that  day  the  court  passed 
an  order  ratifying  and  confirming  the  sale 
unless  cause  to  the  contrary  was  shown  on 
or  before  the  29tb  day  of  March,  1915. 

On  the  17th  day  of  March,  1915,  Duvall 
and  Baldwin,  as  attorneys  for  certain  undis- 
closed legatees  of  said  David  Carroll,  de- 
ceased, filed  .exceptions  to  the  final  ratifica- 
tion of  the  sale,  and  asked  that  it  be  set 
aside,  the  ground  of  the  exceptions  being 
that  the  property  was  sold  at  an  inadequate 
price,  and  in  support  of  this  allegation  thej- 
state  In  their  exceptions  that: 

"They  are  informed  and  believe  other  parties 
are  willing  to  pay  substantially  more  for  the 
property,  and  they  know  that  Mr.  J.  Wilson 
Leakin  will  give  and  baa  offered  to  give  $3,000 
for  said  lots,  and  submit  herewith  his  offer  toe 
the  same." 

The  appellant  on  the  20tb  day  of  Marcb. 
following  filed  his  petition,  asiting  tliat  the 
executors  and  trustees  be  directed  to  ignore 
the  offer  mentioned  in  the  exceptions,  and 
that  no  action  be  taken  or  authorized  by  the 
court  without  affording  him  an  <H>portunit3' 
to  be  heard.  Upon  this  petition  an  order  nisi 
was  passed  granting  the  prayers  of  the  petl- 
ti<Mi.  On  ^e  22d  day  of  March,  two  days 
after  filing  the  aforesaid  petition,  the  appel- 
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lant  ffled  hla  answer  to  said  exceptions,  in 
which  be  alleges  that: 

The  sale  to  him  was  for  "the  full  maifcet  valne 
of  the  property,  that  it  was  entirely  fair  and 
deliberate,  and  made  after  unremitting  efforts  of 
the  ezecators  and  trustees  to  make  sale  of  the 
propertj,  extending  over  a  irariod  of  more  than 
one  year,  and  was  strictly  in  accord,  in  every 
particular,  with  the  proTisions  of  the  will" 

He  further  alleges  that: 

"After  his  purchase  he  contracted  to  bonow 
on  mortgage  part  of  the  purchase  money,  went 
to  the  expense  of  having  the  title  examined,  and 
defTOted  great  laboir  and  time  to  consummating 
said  purchase,  and  he  submits  that  the  good 
faith  of  the  executors  and  trustees,  and  also 
this  court,  requires  that  the  sale  to  him  should 
be  ratifled." 

The  api)ellant  on  the  7th  day  of  April  fol- 
lowing filed  bis  second  petition,  in  which  he 
alleged,  in  addition  to  the  matters  and  things 
found  In  hla  first  petition,  that  he  had  been 
Informed  that  an  offer  of  $3,200,  subject  to 
brokerage  commissions,  had  been  made 
through  one  Ferguson,  but  bad  heard  the  of- 
fer had  been  withdrawn.  The  petitioner  al- 
so allied  that  LeaJ^in,  subsequent  to  his  al- 
leged offer,  invited  the  petitioner  to  bis  office 
and  offered,  upon  terms  that  were  declined 
by  the  petitioner,  but  which  did  not  In  any 
manner  hinre  to  the  benefit  of  the  estate,  to 
withdraw  bis  bid  of  $3,000  and  allow  the 
sale  to  the  petitioner  at  $2,600  to  be  finally 
ratified  and  confirmed.  The  petitioner  then 
alleges  that,  although  be  thought  the  amount 
at  which  the  property  was  sold  to  him  ($2,600) 
was  its  fair  market  value,  he  nevertheless, 
to  avoid  a  contest,  would  Increase  the  amount 
to  $3,210,  $10  more  than  the  alleged  bid  of 
Ferguson,  If  by  bo  doing  there  would  be  no 
further  opposition  to  the  ratification  of  the 
sale  at  the  Increased  amount.  Cpon  this  pe- 
tition the  court  passed  the  following  order: 

"It  is  ordered  by  the  circuit  court  of  Balti- 
more city,  this  7th  day  of  April  in  the  year 
1916^  that  the  sale  referred  to  in  the  aforegoing 
petition  be  ratified  upon  the  conditions  therein 
named,  provided  no  cause  to  the  contrary  be 
shown  on  or  before  the  23d  day  of  April,  1915, 
•ad  provided  a  copy  of  tUs  petition  and  order 
be  served  on  the  exeoators  or  their  counsel  ai^ 
on  the  exceptants  or  their  counsel  on  or  before 
the  13th  day  of  April,  1915." 

In  a  petition  filed  by  J.  Wilson  Leakln  on 
the  20th  day  of  April,  1915,  the  foUowing 
facts  are  alleged :  The  sale  to  appellants  and 
the  report  of  such  sale  to  the  court  on  the 
26th  day  of  February,  1915;  the  offer  of  $3,- 
OOO  made  by  him  on  the  1st  day  of  March, 
1915,  which,  as  the  petitioner  alleged,  was 
brought  to  the  attention  of  the  court;  the 
subsequent  offer  of  $3,200  by  Ferguson;  the 
Increased  offer  of  the  appellant,  and  the  ulsl 
order  passed  thereon.  The  petitioner  then 
states  that  he  "now  shows  that  he  Is  willing 
to  give  a  sum  of  money  In  excess  of  that 
offered  by  said  Boyd,"  and  he  asks  the  court 
to  pass  an  order  "requiring  said  Boyd  and 
your  i>etltIoner  and  said  Ferguson  to  make 
sealed  bids  for  said  lots,  and  that  the  said 
property   may  be  sold  to  the  one  making 


the  highest  Ud  therefor:"  The  order  ivon 
this  petition  granted  leave  to  the  petitioners 
to  file  the  same,  "as  cause  why  the  sale  re- 
ported on  the  7th  day  of  April  to  Boyd  should 
not  be  ratified,  and  that  the  prayer  of  the 
petition  be  granted,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  Ist  day  of 
May,  1915." 

To  the  second  petition  of  the  appellant, 
filed  on  the  7th  day  of  April,  1915,  an  an- 
swer was  filed  by  BIgnal  W.  Baldwin,  attor- 
ney for  certain  disclosed  l^atees  of  the  said 
David  Carroll,  deceased,  In  which  it  Is 
averred  that  the  appellant  first  attempted  to 
secure  the  ratification  of  the  sale  at  $2,600, 
that  these  petitioners  thereafter  filed  the 
aforesaid  exceptions  to  such  sale,  that  Leak- 
In  had  offered  and  was  now  wlUlhg  to  pay 
for  said  lots  of  land  $3,000,  that  the  peti- 
tioners have  heard  and  believe  that  "Wil- 
liam B.  Ferguson  has  c^ered  and  Is  willing 
to  pay  $3,200  for  said  lands,  that.  In  their 
opinion,  the  land  Is  worth  very  much  more 
than  $3,200,  and  that,  If  the  same  were  put 
up  at  public  auction,  or  If,  in  the  discre- 
tion of  the  court,  they  were  sold  by  means 
of  sealed  bids,  a'  sum  greatly  In  excess  of 
$3,200  would  be  realized  for  said  lots,  and 
they  are  Informed  that  said  Ferguson  Is 
willing  to  submit  a  Md  at  public  auction  tat 
s<Hnethlng  in  excess  of  $8,200  for  said  lots  of 
ground,"  and  the  answer  then  asks  "that 
said  sale  be  not  ratified,  and  that  the  offer 
of  said  Boyd  be  not  accepted." 

To  the  petition  of  licakln  the  appellant  on 
the  26th  day  of  April  filed  his  answer,  in 
which  he  denied  the  effect  of  his  offer  to  in- 
crease the  purchase  price  of  the  property  giv- 
en to  It  by  the  petitioner,  and  also  denied 
the  right  of  Leakln  to  intervene,'  and  asked 
that  his  petition  be  stricken  from  the  files  of 
the  court,  and  the  prayer  of  the  petitioner 
refused.  The  court,  however,  on  the  25tb 
day  of  May,  1915  "adjudged  and  decreed  that, 
good  cause  to  the  contrary  having  been 
shown,  the  said  exceptions  to  said  sale  be, 
and  they  are  hereby,  sustained,  and  the  said 
sale  annulled  and  set  aside,"  and  It  was  "fur- 
ther ordered  that  the  executors  and  trustees 
proceed  forthwith  to  make  sale  of  said  lots 
•  •  •  at  public  auction,"  upon  the  terms 
therdn  stated,  after  giving  the  prescribed 
notice  of  the  time,  terms,  and  place  of  sale. 
It  Is  from  that  decree  that  this  appeal  is 
taken.  The  executors  who  made  the  sale 
were  fully  authorized  by  the  wlU  of  David 
W.  Carroll,  deceased,  to  sell,  either  at  public 
or  private  sale,  the  property  sold  to  the  ap- 
pellant 

The  court  by  Its  order  of  July  17, 1915,  had 
assumed  Jurisdiction  over  the  farther  admin- 
istration of  the  estate  of  David  W.  Carroll, 
deceased,  and  by  the  provisions  of  the  will 
the  executors  were  required  to  report  the 
sale  made  by  them  to  the  court  below  for  Its 
approval  and  ratification  before  they  could 
convey  the  property  to  the  purchaser,  and 
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tbls  they  did  on  fhfi  aeth  day  of  Vebnury, 
191S. 

[1]  The  sole  ground  npon  which  the  court 
was  asked  to  aet  aside  the  sale  was  inade- 
quacy of  price,  nie  law  Is  well  settled  In 
this  state  by  a  long  Une  of  decisions  that 
mere  inadequacy  of  price,  standing  alone,  is 
not  sufficient  to  vacate  a  sale,  unless  it  be  so 
gross  and  inordinate  as  to  indicate  some  mis- 
take or  unfairness  in  the  sale  for  which  the 
purchaser  is  respcHislble,  or  misconduct  or 
fraud  on  the  part  of  the  trustee  making  the 
sale.  Glenn  ▼.  Clai^,  11  Gill  &  J.  1 ;  Ck>hen 
V.  Wagner,  6  GUI,  236;  Johnson  t.  DtH^ey,  7 
GUI,  268;  Glbbs  v.  Cunningham,  1  Md.  Cb. 
144;  Hintze  t.  Stlngel,  1  Md.  Cm.  284;  House 
T.  Walker,  4  Md.  Ch.  63 ;  Hubbard  v.  JarreU, 
23  Md.  66:  Warfleld  t.  Ross.  88  Md.  86; 
Horsey  v.  Hough,  38  Md.  137;  Gould  v. 
Chappell,  42  Md.  467 ;  Bank  of  Commerce  y. 
Ijanahan,  Trustee,  45  Md.  396;  Mahoney  v. 
Mackubin,  Trustee,  52  Md.  357;  Loeber  ▼. 
Bckes,  55  Md.  1 ;  Dlrcks  t.  Logsdon,  69  Md. 
178;  Chilton  y.  Brooks,  69  Md.  584,  16  Att. 
273;  Condon  v.  Maynard,  71  Md.  601, 18  Atl. 
957;  Garitee  v.  Powleln.  73  Md.  322.  20 
Atl.  1070;  Shaw  t.  Smith,  107  Md.  623,  68 
AtL  116;  Hunter  t.  Highland  Land  Co.,  123 
Md.  644,  91  AtL  697.  Before  the  sale  was 
made  by  the  executors  and  trustees  afore- 
said to  the  appellant  an  estimate  of  the  Taloe 
of  the  property  was  first  obtained  from  two 
property  brokers,  as  shown  by  the  certificate 
attached  to  the  report  of  sales,  in  which  it 
is  stated  that  they  are  acquainted  with  the 
property  so  sold  and  with  its  value,  and  that, 
"in  their  best  Judgment,"  the  amount  named 
in  the  report  of  sale  ($2,600)  is  its  "fuU  val- 
ue and  as  much  as  could  reasonably  be  ex- 
pected to  be  obtained  at  pubUc  aucUon." 

[2]  There  was  no  evid^ce  taken  in  the 
case,  and  the  action  of  the  court  on  the  excep- 
tions was  upon  the  allegation  and  averments 
found  in  the  petitions  and  answers  that  we 
have  so  fully  set  out  In  this  <q;>Inion,  consisting 
chiefly  of  the  offers  or  bids  of  Leakin  and 
Ferguson  made  after  the  sale  was  made  and 
reported,  and,  as  stated  in  the  petition  of  the 
appellant,  which  is  nowhere  contradicted, 
after  the  property  had  been  offered  through 
numerous  real  estate  agents  for  over  a  year 
before  the  sale  to  him.  The  offer  or  bid  of 
Leakin's  was  $3,000,  and  that  of  Ferguson,  as 
alleged  la  the  petition  of  Leakki's  and  in 
the  answer  of  the  exceptants,  was  $3,200. 
The  appellant,  after  the  filing  of  the  excep- 
tions and  after  hearing  of  these  alleged  of- 
fers, to  avoid  a  contest,  increased  the  amount 
at  which  the  property  was  sold  and  reported 
to  him  to  $34210,  if  the  sale  at  such  price 


were  ratifled  without  farther  opposition: 
and  upon  such  offer  a  second  nisi  order  was 
passed. 

The  otter,  it  will  be  seen,  was  greater  than 
either  Leakin's  w:  Ferguson's,  and  was  at 
that  time  the  largest  offer  that  had  been 
made;  and,  as  this  amount  became  the  sub- 
stituted purchase  price  for  the  property  sold, 
it  is  unnecessary  for  us  to  pass  upon  the  al- 
leged  inadequacy  of  the  original  prloe  at 
which  the  sale  was  rq;K>rted.  We  are  to  con- 
sider and  pass  only  npon  the  alleged  inade- 
quacy of  the  increased  amount  which  by  the 
offer  of  the  appellant  was  to  be  substituted 
for  the  amount  of  the  purchase  price  named 
in  the  report  of  sale,  and  which  offer  was  so 
treated  by  the  court  in  the  passage  of  its 
second  nisi  order,  and  we  find  nothing  in  the 
record  even  tending  to  show  that  this  amount 
was  inadequate,  except:  First,  the  offer  of 
Leakin's  that  he  will,  if  the  sale  is  reopened 
and  the  property  offered  at  public  aaction  or 
by  sealed  bids,  give  "something"  In  excess  of 
the  Increased  amount  ($3,210)  to  be  paid  by 
the  appellant;  and,  second,  the  alleged  offer 
of  Ferguson  found  In  the  answer  of  the  ex- 
ceptants that  he  "Is  wlUing  to  submit  a  bid 
in  excess  of  $3^200  ($10  less  than  the  Increas- 
ed purchase  price),  or  to  start  a  bid  at  pnb> 
Uc  auction  for  '■omethlns'  in  excess  of  $3^ 
200  for  said  lots  of  land."  Q^he  allegations 
and  averments  do  not  warrant  the  conclu- 
sion that  the  sale  should  be  set  aside  for  in- 
adequacy of  price,  and  we  find  nothing  in  the 
record  to  indicate  fraud  or  unfairness  on 
the  part  of  the  executors  or  the  purchaser 
In  connection  with  the  sale  so  made. 

[3]  To  set  aside  such  sale  and  order  a  re- 
sale of  the  property,  upon  the  aforesaid  <rf- 
fers  or  bids,  would,  in  our  opinion,  be  aa 
experiment  only,  and  therefore  in  opposltioa 
to  the  decisions  of  this  court  Bank  of  Com- 
merce V.  Lanahan,  Trustee,  and  Hunter  t. 
Highland  Land  Company,  supra. 

[4]  It  would  also,  we  think,  be  a  dangerous 
and  unsafe  practice,  and  one  not  to  be  tol- 
erated, to  reject  sales  so  made  and  reported, 
merely  to  let  in  other  and  higher  bidders, 
when  no  fraud,  misrepresentation,  or  unfair- 
ness Is  shown,  by  inadequacy  of  price  or  oth- 
erwise.    Andrews  v.   Bcotten,  2  Bland,   629. 

It  thus  follows  from  what  we  have  said 
that  the  decree  of  the  lower  court  will  be  re- 
versed, and  the  case  remanded,  that  the  sale 
to  the  appellant  of  the  aforementioned  prop- 
erty, at  the  iacreased  purchase  price,  may  be 
finaUy  ratified  and  confirmed. 

Decree  reversed,  and  case  remandedj  with 
costs  to  the  appellant 
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KENYON  V.  HART  «t  •!.    (Na  4868.) 

(Supreme  Oonrt  of  Rbode  Islaad.    Feb.  18, 
1»16.) 

1.  PiiKADzno  «=s>31S--Bii:a  or  Pabtioui.abs— 
Natukk  ot. 

A  bill  of  particnlars  is  not  to  make  a  plead- 
ing good  In  law  which  would  otherwise  be  de- 
fective, but  merely  to  furnish  the  opposing  party 
a  more  particular  and  detained  statement  ox 
facts. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent.  EHg.  {  940;  Dec.  Dig.  «=9313.] 

2.  Appkai.  ahd  Erbob  ©=9960— Pleading  «=> 
816 — Bnx  or  PABTxct'LAEs— Gbanting  of. 

The  granting  of  a  bill  of  particolars  rest* 
In  the  dl«:retion  of  the  trial  court  which  will 
not  be  disturbed  where  an  abuse  does  not  ap- 
pear. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  IMg.  i|  3825,  3832-8834 ;  Dec.  Dig. 
«=s960;  Pleading,  Gent  Dig.  t  951;  Dec.  Dig. 
€=»31ft.] 

8.  Appkai,  and  Ebhob  «=>1039  —  Plkadiko 
«=>.316— Brix  OF  Pabxioulabs— Right  to. 
In  a  iHToceeding  to  remove  an  administrator, 
the  probate  court  denied  the  administrator's  mo- 
tion for  a  bill  of  particulars.  It  did  not  appear 
that  the  administrator,  at  the  time  the  motion 
was  m&de,  asked  for  a  continuance,  ifeid,  that 
as  tlie  ronoval  was  ordered  on  the  sole  ground 
that  the  administrator  had  neglected  his  duties 
as  such,  and  as  the  sufficiency  of  the  petition 
was  also  attacked,  the  denial  of  the  bill  of  par- 
ticulars cannot  be  held  an  abuse  of  discretion 
resulting  in  prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  «  4075-4068;  Dec  Dig.  <8=» 
1039:    Pleading,  Cent  Dig.  f  851;    Dec  Dig. 

4.  C'OTJBTs  «=»202— Rbvikw— Pbobate  Deci- 
sions. 

On  appeal  of  a  decree  from  the  probate 
conrt  to  the  superior  court,  the  ruKrigs  of  the 
probate  court  are  not  brought  up  for  review,  bat 
only  the  error  that  inheres  in  the  decree. 

[Ed.  Note.— For  other  laaea,  see  Courts,  Pent. 
Di^.  §S  480-486;  Dec.  Dig.  ®=»202;  Appeal 
and  Wtror,  Cent  Dig.  H  3378,  3378.] 

5.  Exxoutobs  and  Aduinisteatobs  <S=»85  — 
Rbmovai/— PBOCEBDING&— Bill  of  Pabttow- 

I.ABS. 

Where  an  administrator  desired  a  bill  of 
particulars  to  supplement  a  petition  for  Ms  re- 
moval, and  his  motion  was  denied  by  the  probate 
eoort  be  should  on  ai>peal  from  a  dectee  of  re- 
moval to  the  supei^or  court  if  desirous  of  a 
bill  of  particulars,  move  for  the  same  in  the  su- 
perior  court 

[Rd.  Note.— For  other  cases,  see  Exectrto'rs 
and  Administrator*,  Oant  IMg.  f|  227-262;  Dec 
Dig.  <8=>35.] 

6.  EXBOUTOBS  AND   Adkinistbatobs  ^sa86  — 
Removal— Petition— SumciENCY. 

In  view  of  Gen.  Laws  1909,  c.  311,  |  8, 
declaring  that  no  order  or  decree  of  the  pro- 
bate oonxt  shall  be  deemed  invalid  ot'  gnashed 
tor  want  of  proper  form  or  for  want  of  jurisdio- 
tioa  appearing  on  the  record  if  the  probate 
court  has  jurisdiction  of  the  subject-matter  of 
such  order  or  decree,  a  decree  of  the  probate 
court  directiag  remow  ot  an  administrator  for 
failure  to  discharge  his  duties  will  not,  where 
the  petition  was  snbstantinlly  in  accordance 
with  cbapter  812,  {  18,  providing  for  removal, 
be  disturbed  on  appeal  for  want  of  form;  the 
probate  court  having  jurisdiction  of  the  parties 
and  proceeding. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  II  227-262; 
Dec.  Dig.  «=5>35.]  . 


Exceptions'  from  Stiiierior  Court,  Washlnir- 
ton  County ;  Cheater  W.  Barrows,  Judge. 

Proceeding  by  Louis  F.  Hart  and  others 
against  OanUner  B.  Kenyon  for  bis  remoTal 
as  administrator.  From  a  decree  of  the  i>ro- 
bate  court  ordering  remoral,  defendant  ap- 
pealed to  the  superior  court.  The  superior 
court  reversed  the  order  and  decree  of  the 
probate  court,  and  petitioners  excepted.  Ex- 
ceptions sustained,  and  case  remitted  to  the 
snperlor  court 

Edward  M.  Burke,  of  Westerly,  for  appel- 
lant Archambault  &  Archambault,  of  Provi- 
dence, for  appellees. 

SWEETLAND,  J.  The  above-entitled  case 
is  an  appeal  from  a  decree  of  the  probate 
court  of  Hopkinton  removing  the  appellant 
from  his  office  as  administrator  of  the  estate 
of  Moses  Hart  On  March  21,  1918,  the  ap- 
pellant was  appointed  by  said  probate  court 
administrator  of  said  estate.  On  October  6, 
1914,  the  appellee  Louis  F.  Hart  filed  in  said 
probate  court  a  petition  for  the  removal  ■  of 
the  appellant  from  said  oCBce,  and  alleged  in 
said  petition: 

"That  said  Gardiner  B.  Kenyon,  administra- 
tor, has  neglected  and  refused  to  perform  his  du- 
ties as  administrator,  and  that  be  has  wasted 
and  is  wasting  the  estate  of  said  Moses  Hart 
deceased,  and  is  evidently  incapable  ot  execut- 
ing said  trust" 

At  the  bearing  on  said  petition,  the  appel- 
lant Kenyon  moved  that  said  probate  court 
order  the  petitioner  to  furnish  a  bill  of  par- 
ticulars showing  when  and  in  what  respect 
said  Kenyon  bad  neglected  and  refused  to 
perform  the  duties  of  said  office,  and  also  in 
what  particulars  and  to  what  extent  he  had 
wasted  said  estate,  "specifying  each  particu- 
lar act  of  waste."  The  probate  court  denied 
said  motion,  proceeded  with  the  hearing, 
found  "that  said  Gardiner  B.  Kenyon  has  neg- 
lected to  perform  his  duties  as  administra- 
tor," and  decreed  that  said  Kenyon  be  re- 
moved from  his  said  office  and  trust  as  ad- 
ministrator. From  said  decree  said  Kenyon 
duly  appealed  to  the  superior  court  Among 
his  reasons  of  appeal  filed  In  the  superior 
court  are  the  following: 

"Eighth,  Because  the  decision  of  said  probnte 
court,  in  the  hearing  upon  said  petition,  in  de- 
nying the  motion  of  said  Gardiner  B.  Kenyon  for 
a  bill  of  particulana,  was  erroneous,  and  against 
the  law. 

"Ninth.  Because  said  probate  court,  before 
procMding  to  a  hearing  of  said  petition  for  the 
removal  of  said  Gardiner  B.  Kenyon  from  his 
office  and  trust  aforesaid,  should  have  granted 
his  motion  for  a  bill  of  particulars. 

"Tenth.  Because  said  petition  upon  whldi  said 
order  or  decree  is  based  states  merely  ooacia- 
sioos  of  law,  and  does  not  state  any  facts  on 
which  said  conclusions  are  based. 

"Eleventh.  Because  said  probate  court  pro- 
ceeded to  a  hearing  upon  said  petition,  which 
said  petition  does  not  aUege  a  single  fact,  which, 
if  proved  true,  would  show  that  said  Gardiner  B. 
Kenyon  had  neglected  or  refused  to  perform  liis 
duties  as  such  adminiittrator,  or  had  wasted  or 
was  wasting  the  estate  of  said  Moses  Hart,  de- 
ceased." 
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The  appeal  was  tried  before  a  justice  of  the 
superior  court  sitting  without  a  Jury.  With- 
out receiving  erldeace,  on  motion  of  the  ap- 
pellant, said  justice  entered  his  decision  "re- 
rersing  the  order  and  decree  of  the  probate 
court  of  the  town  of  Hopklnton  ai^)ealed 
from,  and  awarding  costs  to  the  appellant 
against  the  appellees  for  the  reasons  set  forth 
In  the  appellant's  eighth,  ninth,  tenth,  and 
eleventh  reasons  of  appeal."  The  case  is  be- 
fore us  upon  the  appellees'  exception  to  said 
decision  of  the  justice  of  the  superior  court 

By  reference  to  said  eighth,  ninth,  tenth, 
and  eleventh  reasons  of  appeal,  It  appears 
that  the  decision  of  said  justice  is  based  up- 
on two  grounds :  First,  that  the  probate  court 
erred  In  not  ordering  a  bUl  of  particulars  at 
the  time  of  the  hearing  before  it;  and,  sec- 
ond, that  the  allegations  of  the  petition  are 
not  sufficient  in  law  to  require  the  appellant 
to  defend,  or  to  warrant  the  consideration  of 
said  petition  by  the  probate  court  or  by  said 
justice.  These  two  grounds  are  not  entirely 
consistent,  for,  if  the  probate  court  ought  to 
have  ordered  a  bill  of  particulars,  the  peti- 
tion must  be  regarded  as  legally  sufficient  In 
Its  allegations. 

[1-3]  The  office  of  a  bill  of  particulars  is, 
not  to  make  a  pleading  good  In  law  whidi 
would  otherwise  be  defective,  but  to  furnish 
to  the  opposing  party  a  more  particular  and 
detailed  statement  of  facts  which  already 
appear  as  general  averments  In  a  pleading 
legally  sufficient  Save  as  the  same  is  reg- 
ulated by  statute,  the  granting  of  a  bill  of 
particulars  has  always  been  regarded  by  this 
court  as  a  matter  within  the  legal  discretion 
of  the  court  to  which  an  application  therefor 
Is  made,  and  the  action  of  the  trial  court  will 
not  be  disturbed  unless  it  appears  that  there 
has  been  an  abuse  of  discretion.  A  transcript 
or  report  of  the  proceedings  at  the  hearing 
In  the  probate  court  was  not  before  said  jus- 
tice. The  parties  agree  that  at  said  hearing 
a  motion  for  a  bill  of  particulars  was  made 
by  the  appellant  and  denied.  It  nowhere  ap- 
pears that  a  request  for  continuance  was  at 
that  time  made  by  the  appellant  With  rea- 
son the  probate  court  may  have  considered 
that  a  bill  of  particulars  granted  at  the  hear- 
ing would  not  be  useful  to  the  appellant  in 
preparing  his  defense  and  in  the  circumstanc- 
es would  only  result  in  restricting  the  evi- 
dence of  the  appellee.  In  no  case  should  the 
action  of  the  trial  court  upon  an  application 
for  a  bill  of  particulars  be  regarded  as  re- 
versible error  unless  it  dearly  appears  that 
substantial  harm  has  resulted  therefrom.  It 
does  not  appear  that  at  said  hearing  evidence 
was  introduced  by  the  appellee  in  support  ot 
all  the  grounds  for  removal  set  out  in  bis  pe- 
tion. '  It  does  appear  in  the  decree  of 
the  probate  court  that  it  granted  said  peti- 
tion upon  the  sole  ground  that  the  appellant 
had  "neglected  to  perform  his  duties  as  ad- 
ministrator." Tills  may  have  been  the  only 
ground  upon  which  the  appellee  presented  evi- 
dence at  the  hearing.    As  to  this  allegation 


of  the  petition  the  probate  court  not  nniea- 
sonably  may  have  considered  that  no  qtecifi- 
cations  were  required.  It  does  not  clearly 
appear  that  any  injury  resulted  to  the  appel- 
lant from  the  refusal  of  the  probate  court  to 
order  a  bill  of  particulars. 

[4]  The  fundamental  question  arises  as  to 
the  jurisdiction  of  the  superior  court  to  cod- 
sider  this  ruling  of  the  probate  court  made 
at  the  hearing.  Under  our  practice  an  appeal 
from  the  decree  of  a  probate  court  to  the 
superior  court  is  not  In  the  nature  of  a  writ 
of  error  or  a  bill  of  exceptions.  We  are  of 
the  opinion  ttiat  upon  an  appeal  from  the  de- 
cree of  a  probate  court  the  rulings  of  said 
court  made  at  the  hearing  do  not  come  be- 
fore the  superior  court  for  review,  but  only 
the  alleged  error  that  inheres  in  the  decree. 
In  discussing  the  nature  of  probate  aweab 
in  this  state,  we  Iiave  said  in  Vaill  v.  Uc- 
Phail,  34  B.  I.  361,  at  pages  370  and  372,  83 
AU.  1075,  1079  (Ann.  Gas.  1914D,  516): 

"The  superior  court,  however,  is  not  a  oonrt 
for  the  review  of  error.  The  appeal  is  taken 
to  a  single  order  or  decree  of  the  probate  court, 
and  although,  by  the  terms  of  the  statate,  th« 
appellant  is  restricted  to  the  reasons  of  appeal 
specifically  stated,  imleas  the  aubject-matter  of 
the  decree  appealed  from  is  separable,  as  in  the 
case  of  an  account,  tlie  nature  of  the  proceediag 
necessitates  a  retrial  of  the  matter  upon  which 
that  particular  order  or  decree  was  baaed 
*  *  *  As  we  have  discassed  abor^,  although 
our  statute  in  regard  to  probate  appeals  pro- 
vides that  the  appellant  snail  be  restricted  to 
his  reasons  of  appeal  specifically  stated,  yet  in 
practice  the  trial  in  the  superior  oooit  in  most 
cases  is  essentially  de  novo. 

[S]  If  in  the  superior  court  the  aiq)ellant 
still  considered  that  to  prepare  properly  for 
trial  he  should  be  Informed  of  the  particniais 
of  the  charges  made  against  him,  he  oagbt 
seasonably  to  have  renewed  his  motion.  We 
do  not  sustain  the  first  ground  of  the  deci- 
sion of  said  justice. 

[I]  The  allegations  in  the  petition  are  snh- 
stantially  in  the  language  of  the  statutory 
provisions  authorizing  the  removal  of  an 
administrator  for  cause.  Gen.  Lews  1909, 
c.  312,  i  13.  By  the  averments  in  said  peti- 
tion the  respondent  was  informed  in  a  gener- 
al way  at  least  of  the  charges  against  him. 
Having  in  view  the  nature  of  probate  prr>- 
ceedings,  this  court  has  always  -been  reluct- 
ant to  set  aside  the  decrees  of  courts  of  pro- 
l>ate  for  formal  defects  in  the  proceedings,  or 
for  alleged  insufficiencies  In  the  allegatioot 
contained  in  applications  and  petitions  be- 
fore said  courts.  Angell  v.  Court  of  Probate, 
11  B.  I.  187;  Bobbins  t.  Tafft,  12  B.  L  67. 
The  probate  court  of  Hopklnton  had  Jurisdic- 
tion of  the  subject-matter  of  the  petition,  and 
said  probate  court  and  the  superior  coort 
upon  appeal  bad  Jurisdiction  of  the  parties. 
The  objections  of  the  appellant  contained  in 
his  tenth  and  eleventh  reasons  of  appeal 
wUcb  objections  were  adopted  by  said  Jus- 
tice, are  sufficiently  answered  by  reference  to 
Gen.  Laws  1909,  c.  311,  |  8,  which  is  O 
XoUows: 
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"See.  &  No  ord«r  or  decree  of  a  probate  court 
wbich  nui7  be  appealed  from,  or  in  any  collater- 
al proceeding,  when  the  eanie  shall  not  have  been 
appealed  from,  shall  be  deemed  to  be  invalid,  or 
be  qtiashed,  for  want  of  proper  form,  or  for 
want  of  jnriadlction  appeannir  upon  the  record, 
if  the  probate  court  had  jurisdiction  of  the  anb- 
ject-matter  of  such  order  or  decree.  The  su- 
perior court  haring  jurisdiction  of  the  parties  to 
a  probate  appeal  may  allow  amendments  to  be 
made  in  the  papers  filed  in  the  case,  to  supply 
any  deficiency  or  correct  errors  therein,  upon 
such  terms  as  it  may  deem  proper." 

Substantially  the  same  statutory  proTlsioa 
was  conatmed  by  this  court  in  Angell  t.  An- 
geU,  14  B.  I.  S41,  and  it  was  beld  tliat: 

"The  prorision  is  that  the  judtrment,  if  the 
court  have  jurisdiction  of  its  sulnect-matter, 
shall  not  be  deemed  to  be  invalid  'for  want  of 
jurisdiction  appearing  upon  the  face  of  the  pa- 
pers'; wUcb  means,  as  we  construe  the  lon- 
KosKe.  that  the  judgment  shall  be  upheld  as 
prima  facie  valid,  even  when  the  record  does  not 
show  affinnatively,  by  express  aUe^ations  or  re- 
cital, the  existence  of  the  particular  jurisdic- 
tional facts  which  are  necessary  to  its  TaJidity." 

In  that  case  the  court  held  the  aKtoint- 
ment  of  a  guardian  to  be  prima  fade  valid, 
although  It  found  the  application  for  the  ap- 
pdntment  to  be  clearly  insufficient  and  de- 
fective. In  the  x>ctltlon  before  us  some  of 
the  grounds  for  removal  are  not  alleged  with 
the  certainty  and  particularity  required  by 
the  rules  of  common-law  pleading.  Never- 
theless, in  accordance  with  the  board  con- 
struction which  this  court  has  given  to  Gen. 
Laws  1909,  c.  311,  I  8,  the  decree  entered  by 
the  probate  court  should  not  be  deemed  in- 
valid and  be  reversed  on  the  ground  of  the 
Insufficiency  of  the  allegations  of  the  peti- 
tion. 

The  exception  of  the  appellee  to  the  de- 
cision of  said  justice  Is  sustained.  The  case 
la  remitted  to  the  superior  court,  with  direc- 
tion to  tiy  said  appeal  upon  Its  merits. 


STATE  V.  BIDDELL.    (No.  4820.) 

(Supreme  Court  of  Rhode  Island.    Feb.  18, 
191ft.) 

1.  WrnrKSSBS  «=»44—OojtPBTBW0T— Atheism. 

While  at  common  law  testimony  of  an  athe- 
ist was  rigidly  excluded,  and  his  disbelief  having 
been  shown  he  could  not  establish  his  belief  by 
Ilia  own  declarations,  yet  in  view  of  Gen.  Laws 
1909,  c.  32,  {  10,  allowing  witnesses  to  affirm  to 
testify  the  truth  under  penalty  of  perjury,  it  is 
not  tte  policy  of  the  law  to  exclude  competent 
testimony. 

fBd.   Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  {{  102,  103;   Dec.  Dig.  «=>44.] 

2.  WiTHISBXS  «S»79  — COMFBIXNOT  — EZCI.U- 
8I0N. 

Where  accused  made  no  objection  that  the 
witness  offered  was  an  atheist  until  after  he 
had  been  sworn,  and  then  on  examination  the 
witness  stated  that  he  believed  in  God,  the  re- 
fusal of  the  court  to  exclude  the  witness,  accus- 
ed not  requesting  that  he  be  required  to  afBrm, 
was  not  error. 

rE!d.  Note.— For  other  cases,  tet  Witnesses. 
Cent.  Dig.  fi  201-204.  216;   Dws.  Dig.  «=>79.] 


3.  Cbiiunai,  Law  «s»1060  —  BxanFTioira  — 

SUWlCrBNOY. 

An  exception  to  improper  argument  of  the 
prosecutor  concerning  which  the  court  was  not 
called  on  to  malie  any  ruling  presents  nothing 
for  review,  for  aq  exception  to  have  any  effect 
must  be  to  some  ruling  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  «=9l060.1 

4.  Criuinal  Law  €=>730  —  Tkial  —  Discbk- 
TioN  or  Court. 

The  talcing  of  a  case  from  the  jury  on  ac- 
count of  improper  argument  of  counsel  rests  al- 
most whoUy  in  the  discretion  of  the  trial  court, 
and  where  the  jury  were  charged  to  dlsrepard 
such  argument,  the  refusal  to  take  the  case  from 
them  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693;  Dec.  Dig.  «=>730.1 

5.  INDICTIISKT   AND    InFOKMATIOR    4S>139  — 

SuFFzciENcT— Motion  to  Quash. 

Where  defendant  answered  and  proceeded 
to  trial,  the  indictment  is  not  thereafter  subject 
to  motion  to  quash  on  the  ground  that  it  did 
not  set  forth  the  offense  with  su£Bcient  distinct- 
ness. 

[Kd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  473;  Dec.  Dig. 
«=>139.] 

6.  Criminal  Law  $=9829— Tbiai/— Instruc- 
tions. 

The    refusal   of   requests  covered   by  the 
dmrge  given  is  not  error. 
.  [Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  2011;   Dec  Dig.  <8=829.] 

7.  Cbiminal  Law  «s»510  —  Evidence  —  Ac- 
comfuces. 

As  there  is  no  statute  prohibiting  convic- 
tion on  the  uncorroborated  testimony  of  an  ac- 
complice, and  as  corroboration  was  not  required 
at  common  law,  a  conviction  may  be  based  on 
his  uncorroborated  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  H  1124-1126;  Dec.  Dig.  «=> 
516.] 

8.  Cbimiwal  Law  «s3ll72— Appeal— Review 
—Error  Favobabix  to  Accused— lNfirr«uc- 

TIONS. 

Accused  cannot  complain  of  an  instruction 
that  the  jury  should  consider  the  testimony  of 
the  accomplice  only  in  so  far  as  it  mip;bt  be  cor- 
roborated by  other  witnesses,  such  instruction 
going  further  than  the  law  required. 

[£d.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  H  3128.  3154,  3157,  3169-8163. 
3169;  Dec.  Dig.  «=>1172.] 

0.  Cbiminai.  Law  ^=3507- Evidknox— Acces- 

SOBT— Accomplice. 

^niongh  the  son  of  the  owner  of  a  store 
knew  of  the  plan  of  Ills  father  and  accused  to 
bum  the  store  to  obtain  the  insurance  money, 
and  he  threw  away  an  empty  can  used  to  con- 
vey gasoline  to  the  premises  after  the  plans  for 
the  conflagration  had  been  accomplishea,  he  was 
not  an  accomplice,  but  was  merely  an  accessory 
after  the  fact,  and  so  accused  might  be  convict- 
ed on  his  testimony  without  corroboration. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1082-1096;  Dec.  Dig.  «=» 
507.] 

10.  Criminal  Law  ®=»742  —  Trial  —  Jdrt 

Question. 

Where  the  facts  concerning  the  connection 
of  a  witness  with  the  offense  were  not  in  dis- 
pute, the  question  whether  he  was  an  acconiplioe 
or  accessory  was  for  the  court,  and  not  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1098,  1138,  1719-1721; 
Dec.  Dig.  «=»742.} 
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11.  OKiMiirAi.  Law  e=»511—AccoMPUC»— Tes- 
timony—Cohhoboratiow. 

If  corroboration  of  an  accomplice's  testi- 
mony were  necessary  to  support  conviction,  it 
is  unnecessary  that  it  be  corroborated  in  all 
thingB,  it  being  sufficient  for.  the  jury  to  find 
that  tnere  is  material  corroboration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  112S-1137;  Dec  Dig.  «=» 
511.] 

Exceptions  from  Superior-  Court,  Provi- 
dence and  Bristol  Counties ;  Jobn  W.  Sween- 
ey, Judge. 

Hugo  Rlddell  was  convicted  of  attempting 
to  burn  goods  and  merchandise  with  Intent 
to  defraud  insurance  companies,  and  motion 
for  new  trial  was  denied.  Defendant  excepts. 
Exceptions  overruled,  and  case  remitted  for 
sentence. 

Abbott  Phillips,  Asst  Atty.  Oen.,  for  the 
State.  A.  B.  Crafts  and  Edward  W.  Brad- 
ford, both  of  Providence,  for  defendant. 

VINCENT,  J.  This  is  an  indictment  charg- 
ing the  defendant  with  an  attempt  to  burn 
certain  goods,  wares,  and  merchandise  of 
one  Joseph  Goldstein,  which  were  Insured 
against  loss  by  fire  by  the  Rochester  German 
Underwriters'  Agency  of  Rochester,  New 
York,  and  the  Old  Colony  Insurance  Com- 
pany of  Boston,  Mass.,  with  the  intent  to  in- 
jure and  defraud  said  insurance  companies. 

The  defendant  was  tried  upon  said  indict- 
ment In  the  superior  court,  and  a  verdict  of 
guilty  was  rendered  by  the  jury.  A  motion 
for  a  new  trial  was  denied  by  the  trial  court 
and  the  case  is  now  before  us  on  the  defend- 
ant's bill  of .  exceptions  setting  forth  65  as- 
signments Of  error.  As  we  are  advised, 
through  the  defendant's  brief,  the  exceptions 
numbered  1,  3,  4,  6,  6,  7,  8,  9,  10,  11,  12,  14, 
IS,  16,  17,  18,  21,  22,  23,  24,  2S,  27,  28,  32,  33, 
36,  37,  38,  40,  44,  46  are  abandoned. 

[1,  2]  The  defendant's  exception  numbered 
2  Is  based  upon  the  refusal  of  the  trial  court 
to  exclude  Joseph  Goldstein,  as  a  witness, 
on  the  ground  that  be  was  an  atheist  and 
therefore  any  oath  which  might  be  adminis- 
tered to  him  would  be  meaningless. 

It  appears  from  the  transcript  of  the  pro- 
ceedings in  the  superior  court  that  Jos^)b 
Goldstein  having  been  called  as  a  witness  by 
the  state  and  having  been  sworn,  the  defend- 
ant objected  to  his  testifying  on  the  ground 
that  he  was  an  atheist  and  a  nonbellever  in 
the  existence  of  any  God.  After  some  con- 
troversy, participated  In  by  counsel  and 
court,  the  defendant  claimed  the  privilege  of 
examining  the  witness  as  to  his  belief  in 
God  and  elicited  from  him  the  statement  that 
he  did  believe  in  God,  the  same  God  all  peo- 
ple believe  in.  The  defendant  however  still 
pressed  his  objection  and  the  court  expressed 
Its  willingness  to  have  the  witness  affirm,  in 
addition  to  his  oath,  if  the  defendant  so  de- 
sired. The  defendant,  however,  did  not  see 
fit  to  avail  himself  of  the  opportunity  to  have 


the  witness  affirm,  and  his  examination  pro- 
ceeded. 

We  are  well  aware  that  It  has  been  held, 
notably  in  the  older  decisions,  that  a  person 
who  does  not  believe  in  the  existence  of  a 
God,  nor  in  a  future  state  of  rewards  and 
punishments,  cannot  be  a  competent  witness 
in  court,  and  that  it  has  also  been  held  that 
a  disbelief  in  the  existence  of  God  must  be 
shown  by  the  previous  declarations  of  the 
person  offering  himself  as  a  witness,  and 
that,  such  declarations  having  been  shown, 
the  person  cannot  testify  in  his  own  behalf 
in  restoration  of  his  competency,  for  the  rea- 
son that  he  would  be  no  more  affected  In  his 
answers  in  that  regard  than  he  would  be  In 
his  testimony  regarding  the  facts  of  the  case 
in  which  it  was  proposed  to  examine  him. 
Tuttle  V.  Grldley,  18  Johns.  (N.  Y.)  98 ;  Cur- 
tiss  v.  Strong,  4  Day  (Conn.)  51,  4  Am.  Dec 
179;  Commonwealth  v.  Smith,  2  Gray  (Mass.) 
516,  61  Am.  Dea  478. 

In  the  later  decisions,  however,  the  rule 
regarding  the  competency  of  witnesses  has 
been  considerably  relaxed,  and  the  more  mod- 
em rule  seems  to  be  that  a  witness  may  tes- 
tify under  conditions  which  amount  to  the 
fear  of  punishment,  either  here  or  hereafter, 
in  case  be  should  testify  falsely.  In  3  Wig- 
more  on  Evidence,  §  1S27,  we  find  it  stated 
that: 

"The  true  purpose  of  the  oath  is  not  to  ex- 
clude any  competent  witness,  but  merely  to  add 
a  stimulus  to  truthfulness  wherever  such  a 
stimulus  is  feasible.  Until  the  1800's,  however, 
this  advanced  notion  of  its  purpose  had  not 
been  reached.  The  requirement  was  inexorable, 
with  the  result  that  three  classes  of  persona 
were  absolutely  excluded  from  testifying,  name- 
ly, adults  having  an  atheistical  belief,  infants 
laclcing  any  theological  belief,  and  adults  having 
the  requisite  belief  but  forbidden  by  conscience 
to  take  an  oath.  It  came  gradually  to  be  per- 
ceived that  the  use  of  the  oath,  not  to  increase 
testimonial  efficiency,  but  to  exclude  qualified 
witnesses,  was  not  only  an  abuse  of  its  true 
principle,  but  also  a  practical  injustice  to  suit- 
ors who  needed  snch  testimony.  •  •  *  The 
first  statutory  efforts  in  England  to  relieve  from 
this  injustice  are  found  at  the  end  of  the  first 
quarter  of  the  ISOO's.  To-day,  practically  every- 
where, the  injustice  is'  remedied.  Arguments  are 
no  longer  needed  to  prove  the  impropriety  of  the 
old  inexorable  rule.  It  is  conceded  that  the  oath 
should  be  dispensed  with  for  appropriate  class- 
es of  witnesses." 

The  taking  of  an  oath  Is  not  the  only  way 
in  which  a  witness  may  become  competent  to 
testify  in  court.  Many  witnesses  affirm  to 
testify  the  truth,  etc.,  under  the  pains  and 
penalties  of  perjury  and  In  our  courts  that 
is  deemed  sufficient  to  make  the  witness 
competent  to  testify.  By  our  statute  (Gen. 
Laws  1909,  c.  32,  8  10),  it  la  provided  that 
the  word  "oath"  shall  be  construed  to  In- 
clude "affirmatiim." 

In  the  present  case  the  witness  Joseph 
Goldstein  was  sworn  without  objection;  the 
counsel  for  the  defendant  making  his  objec- 
tion for  the  first  time  after  the  administra- 
tion of  the  oath.     Counsel  for  defendant. 


«=»Por  other  cases  see  tame  topic  and  KBT-NUMBER  In  all  Kay-Mombered  DtcMtaaad  ladezw 
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apoB  lite  own  reqsMt,  then  proceeded  to  «z- 
uolne  Goldsteltk,  under  the  oatb  wMdi  had 
been  administered  to  i|lm,  aa  to  bis  belief  In 
€k>d,  and  obtained  from  him  the  statement 
before  referred  to  that  he  believed  In  Ood, 
the  same  Ood  all  jfeapia  believed  In.  It  waa 
then  left  to  the  option  of  the  defendant  to 
have  this  witness  affirm,  tn  addition  to.  the 
oath  wMch  had  already  been  administered, 
bat  this  he  did  not  care  to  have  done:  The 
trial  Jndge  is  In  a  position  to  estimate  tlie 
■ttoation  and  to  readi  a  proper  condpsion 
as  to  the  competency  of  the  witnesses  whlCh 
may  be  produced  before  him,  and  while  his 
decision  may  not  be  final,  much  must  be 
left  to  the  exerdse  of  his  discretion  under 
all  the  circumstances  of  the  case  with  wbi<^ 
he  Is  fully  acquainted.  It  is  not  desirable 
to  establish  a  hard  and  t»at  rule  which  shall 
result  in  depriving  litigants  of  testimony  if 
It  can  be  admitted  under  proper  safeguards. 

Having  examined  the  witness  under  oath 
as  to  his  belief  in  a  God,  and  receiving  the 
answers  that  he  did,  It  would  hardly  be  con- 
sistent to  permit  the  defendant  to  call  other 
witnesses  to  contradict  him  by  showing  pre- 
vious, contrary  declarations  made  In  their 
presence.  We  think  that  under  the  drcnm- 
stances  of  this  case  it  was  not  error  for  the 
trial  court  to  permit  Josejjdi  Goldstein  to 
testify. 

[S]  The  defendant's  exaction  numbered  68 
is  to  the  refusal  of  the  trial  court  to  take 
the  case  from  the  Jury  at  the  close  of  the  At^ 
toraej  General's  argument  on  the  ground 
tbat  the  latter  had  said  to  the  Jury  In  the 
coarse  of  his  argnmoit: 

(1)  "The  defendant  has  not  put  his  character 
in  issue,  and  the  state's  baiida  are,  of  coarse, 
tied.  It  is,  quite  often,  the  case  in  criminal 
eases  for  the  defendant  to  produce  witnesses  to 
testify  as  to  bis  good  character.  In  this  case, 
the  defendant  has  not  done  this,  so  the  state  is 
nnable  to  go  into  this  matter." 

(2)  "The  defendant's  counsel  has  made  a  mo- 
tion that  the  jury  be  locked  up  during  the  con- 
sideration of  this  case.    Why  is  this?" 

And  (3)  "we  believe  this  defendant  is  guilty, 
not  only  of  this  crime,  but  of  other  crimes." 

While  the  impropriety  of  these  remarks  Is 
aiverent,  we  do  not  see  that  the  exception 
thereto  preseata  any  question  for  our  consid- 
eration. An  exception  to  be  of  any  value 
must  be  taken  to  some  action  or  rnllng  of 
the  court  The  exception  In  questlcm  is  not 
so  taken.  It  is  simply  taken  to  remarks 
of  ooimsei  ocmcernlng  which  the  court  has 
not  been  called  upon  to  act  or  to  make  any 
ruling.  It  would  have  been  competent  for 
the  defendant  to  request  the  court  to  instruct 
the  Jory  to  disregard  these  remarks  and  upon 
the  refusal  of  the  court  so  to  do  he  might 
bave  luid  an  exception.  State  t.  Farr.  29  R. 
I.  72,  69  AtL  5.  The  }ary,  howev»,  were 
carefally  and  properly  Instructed  npon  the 
points  referred  to  in  the  remarks  of  counsel 
for  the  state,  and  therefore  It  does  not  seem 
to  us  tbat  the  defendant  could  have  been 
pxejndioed  thereby. 

[4]  The  defoidant's  exception  numbered  4S 


is  to  the  tfifusal  of  the  trial  court  to  take  the 
case  from  the  Jury  on  the  ground  that  cer- 
tain remarks  or  statements  made  by  the  At- 
torney General,  during  the  progress  of  the 
trial  and  In  the  presence  of  the  Jury,  tended 
to  deprive  the  defendant  of  a  full,  fair,  and 
Impartial  trial.  Tills  motion,  as  we  find. it 
in  the  transcript  before  us,  does  not  dis- 
close the  alleged  objectionable  matter,  nor  is 
the  same  revealed  in  the  defendant's  bill  of 
exceptions.  Whatever  it  might  liave  been 
it  appears  that  the  trial  court  assured  the 
defendant  tbat  the  Jury  would  be  instructed 
to  disregard  It,  and  we  must  presume.  In  the 
absence  oi  any  Information  to  the  contrary, 
that  the  undertaking  of  the  pourt  in  Uiat 
reQ)ect  was  carried  out,  The  matter  of  tak- 
ing a  case  away  from  a  Jury  on  account  of 
remarks  made  by  counseil,  bi  the  progress 
of  the  trial.  Is  largely,  if  not  wholly,  in  the 
discretion  of  the  court  which  is  able  at  all 
times  to.  instruct  the  jury  to  disregard  and 
exclude  from  their  consideration,  any  oc- 
corrance  which  might  otherwise  bs  preju- 
dicial to  the  defendant 

[6]  The  defendant's  exceptloo  numbered  86 
is  to  the  refusal  of  the  trial  Judge,  at  the 
dose  of  the  state's  case,  to  quash  the  indict- 
ment The  ground  Of  the  defendant's  motion 
seems  to  be  that  the  indictaifint  failed  to  set 
forth  with  sufficient  particularity  the  of- 
fense with  which  the  defendant  was  charged. 
After  the  defendant  had  pleaded  to  the  in- 
dictment and  the  trial  had  proceeded  it  was 
too  late  to  make  a  motion  of  this  character. 
If  the  charge  in  the  indictment  was  not  set 
forth  with  sufficient  distinctness,  he  might 
have  taken  advantage  of  it  earlier,  and,  not 
having  done  so,  he  must  be  deemed  to  have 
waived  it,  and  we  think  tliat  the  court  was 
right  In  denying  the  motion. 

[1]  The  defendant's  exceptions  numbered 
60  and  61  are  to  the  refusal  of  the  trial 
court  to  charge  in  accordance  with  Ua 
seventh  and  eighth  requests: 

(1)  "If  the  testimony  in  the  case  that  Riddel! 
was  not  at  the  scene  of  the  crime  outweighs  the 
evidence  offered  by  the  state  for  the  purpose 
of  proving  him  at  the  scene  of  the  crime,  at  the 
time  the  crime  was  committed,  the  verdict 
should  be  for  acqaittaL" 

And  (Z)  "that  if  the  evidence  offered  by  the 
defendant  in  support  of  bis  alibi,  when  consider- 
ed b;  ItseU,  raises  a  reasonable  doubt  in  the 
minds  of  the  Jury  as  to  the  guilt  of  the  accus- 
ed, he  must  be  acquitted." 

These  requests  had  already  been  covered 
in  the  charge  of  the  court,  and  were  there- 
fore properly  refused. 

Without  undertaking  to  discuss  severally 
the  numerous  exceptions  which  now  remain, 
we  will  proceed  to  consider  such  questions  as 
seem  to  us  to  be  of  sufficient  importance  to 
require  consideration. 

[7]  Joseph  Goldstein,  the  proprietor  of  the 
store  which  the  defendant  was  charged  with 
attempting  to  burn  and  for  which  attempt 
he  was  subsequently  Indicted  and  convicted, 
was.  a  wltne^  for  the  prosecution.    He  was 
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beyond  question  an  accomplice  of  the  de- 
fendant, and  the  defendant  claims  that  be 
could  not  be  convicted  upon  the  testimony  of 
an  accomplice,  unless  such  testimony  was 
corroborated  by  that  of  other  witnesses  or 
by  circumstances  surrounding  the  transaction, 
and  the  defendant  also  claims  that  no  such 
corroboration  Is  to  be  found  In  the  evidence. 

Before  examining  the  evidence  with  a  view 
to  ascertaining  whether  or  not  It  contains 
corroborative  facts  or  circumstances,  it  may 
be  well  to  determine  whether  or  not  such 
corroboration  Is  required.  In  some  states  it 
Is  provided  by  statute  that  the  evidence  of 
an  accomplice,  If  uncorroborated,  shall  not 
be  suflSclent  to  convict  In  this  state,  how- 
ever, we  have  no  such  statute.  Under  the 
common  law  It  is  well  settled  that  the  testi- 
mony of  an  accomplice,  entirely  without  cor- 
roboration, will  suM>ort  a  conviction.  1 
R.  C.  Ia  166,  and  cases  dted ;  U.  S.  v.  Lan- 
caster (C.  C.)  44  Fed.  896.  10  L.  R.  A.  83.3; 
Gross  V.  People,  47  III.  162,  95  Am.  Dec.  474 ; 
Commonwealth  v.  Holmes,  127  Mass.  424,  S4 
Am.  Rep.  391.  It  is  doubtless  true  that  the 
uncorroborated  testimony  of  an  accomplice 
is  less  satisfactory  than  that  of  other  wit- 
nesses and  should  be  more  carefully  scruti- 
nized; but  this  has  reference  to  the  credi- 
bility of  the  witness  rather  than  to  his  com- 
petency to  testify.  While  the  uncorroborated 
testimony  ot  the  accomplice  should  be  re- 
ceived with  cantlon,  yet  if  the  jury  beUeve 
it  they  would  be  Jnstifled  in  basing  their 
verdict  upon  it  In  the  adjudicated  cases 
it  will  be  found  that  judges  have  frequently 
instructed  the  jury  to  disregard  the  testi- 
mony of  an  accomplice,  unless  they  And  in 
the  testimony  of  other  witnesses  or  in  the 
circumstances  surrounding  the  case  some  coi^ 
roboration.  An  examination  of  these  cases 
will  dis<do8e  that  in  many  instances  such  in- 
structions are  based  ufion  a  statute  providing 
that  there  must  be  corroborating  testimony 
in  order  to  convict  There  are  some  cases 
which  hold  that  in  practice  the  judge  in 
Ills  discretion  may  thus  instruct  the  jury,  in 
the  interests  of  justice,  even  in  the  absence 
of  any  particular  statute  to  that  efTect  U. 
S.  V.  Lancaster  (C.  C.)  44  Fed.  896,  10  L.  B. 
A.  333 ;  Ck>mmonwealth  v.  Holmes,  127  Mass. 
424,  34  Am.  Rep.  391. 

IS]  In  the  case  at  bar  the  trial  court  in- 
structed the  jury  that  Joseph  Goldstein  was 
an  accomplice  of  the  defendant,  and  that 
they  were  only  to  consider  his  testimony  so 
far  as  they  might  find  it  corroborated  by 
other  witnesses.  In  this  instruction  the  trial 
court  went  further  than  the  absolute  require- 
ment of  the  law,  although  we  cannot  say  that 
such  instruction  was  improper  or  was  not 
justifled  by  the  circumstances  of  the  case. 
However  that  may  be,  the  defendant  cannot 
complain  if  the  instruction  of  the  court  was 
more  favorable  to  him  than  the  law  required. 

[9]  The  defendant  also  contends  that  the 
witness  Morris  Goldstein,  the  son  of  Joseph 
Goldstein-  before  mentioned,  was*  also   an 


aocomplioe,  and  tliat  his  testimony  most 
therefore  be  corroborated.  Morris  Goldstein 
was  a  young  man  18  years  of  age.  He  liad 
been  in  and  about  the  pronises  in  question 
and,  while  not  having  taikega  any  part  in  the 
interviews  and  arrangements  between  tiis  Ei- 
ther and  the  defendant  lo<drfng  to  the  de- 
struction of  the  property  by  flie,  he  had  over- 
heard much  that  had  passed  between  them 
and  knew  that  the  defendant  had  received 
money  from  his  father  as  compensation  for 
the  planning  and  carrying  out  of  the  job. 
The  testimony  does  not  disclose  that  Morris 
Goldst^n  took  any  active  part  in  the  plans 
of  his  father  and  the  defendant  or  made  any 
suggestion  or  gave  any  advice  in  relati(»i 
thereto.  The  knowledge  which  he  had  as  to 
what  was  going  on  and  his  failure  to  take 
any  steps  to  prevent  the  crime  would  not  be 
sufficient  to  constitute  him  an  accomidloe. 
Levering  v.  Commonwealth,  132  Ky.  666,  117 
S.  W.  263,  136  Am.  St  Rep.  192,  19  Ann. 
Gas.   140. 

The  only  connection  of  Morris  Goldstein 
with  the  whole  transaction  was  subsequent 
to  the  alleged  attempt  to  bum,  and  consist- 
ed in  his  taking  from  the  defendant  at  the 
defendant's  request  and  throwing  away,  an 
empty  can  which  had  been  used  by  the  de- 
fendant to  convey  gasoline  to  the  Goldstein 
premises  with  a  view  to  facilitating  the  con- 
flagration. If  Morris  Goldstein  can  be  said, 
upon  this  state  of  facts,  to  have  been  an  ac- 
cessory, he  was  an  accessory  after  the  fact 
The  act  of  disposing  of  the  can  had  no  rela- 
tion to  the  accomplishmoit  of  the  crime 
which  the  defendant  and  Joseph  Goldstein 
were  undertaking.  At  most  it  could  be  noth- 
ing more  than  an  attempt  to  suppress  evi- 
dence after  the  crime  had  been  committed. 
The  weight  of  authority,  however,  seems  to 
hold  that  an  accessory  after  the  fact  is  not 
an  accomplice  whose  testimony  requires  cor- 
roboration. 1  B.  C.  Ii.  159;  Levering  v. 
Commonwealtli,  132  Ky.  666,  117  8.  W.  253, 
136  Am.  St  Rep.  192,  19  Ann.  Cas.  140; 
State  V.  PhilUps,  18  S.  D.  1,  98  N.  W.  171,  5 
Ann.  Cas.  760. 

[10]  The  defendant  further  contends  that 
the  question  as  to  whether  Morris  Goldstein 
was  an  accomplice  should  have  been  left 
to  the  jury.  That  might  be  so  under  some 
circumstances,  but  not  ander  the  drcum- 
stancies  of  the  present  case.  There  is  no 
dispute  here  as  to  the  attitude  of  Morris 
Goldstein  in  relation  to  this  transaction.  He 
was  told  by  the  defendant  after  all  the  ar- 
rangements had  been  completed  and  the 
automatic  operation  of  the  combined  contriv- 
ances had  been  established,  to  take  the  empty 
gasoline  can  and  throw  it  away.  There  are 
no  facts  in  dispute  regarding  the  acts  of 
Morris  Goldstein,  and  it  th^efore  becomes  a 
question  of  law  for  the  court  to  say  whether 
or  not  those  acts  make  him  an  accomplice; 
1  R.  C.  L.  158,  and  cases  dted. 

[11]  If  we  should  assume  that  there  must 
be  some  corroboration  of  the,  testimony  of 
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Joaepb  Goldstein  and  Morria  Ooldateln,  his 
son,  in  order  that  the  Jury  might  be  enabled 
to  consider  such  testimony,  we  think  that 
tlie  testimony  of  Sarah'  Goldstein,  Ulder  La 
Chappelle,  and  John  O'Donnell  famish  facts 
and  circumstances  which  are,  to  some  extent, 
<!orroboratlye  of  the  testimony  of  both  Joseph 
and  Morris.  It  Is  not  necessary  that  the  tes- 
timony of  a  witness  should  be  corroborated 
In  every  part.  It  Is  competent  for  the  Jury, 
if  they  find  that  some  material  i>art  of  the 
testimony  of  the  witness  Is  corroborated,  to 
I)eUere  that  he  speaks  the  truth  as  to  other 
parts  which  are  not  corroborated.  1 R.  O.  L. 
169. 

It  is  not  necessary  for  ns  to  determine,  in 
the  case  before  us,  whether  the  act  of  Mor- 
ria Goldstein,  in  disposing  of  the  can  under 
the  conditions  described,  made  him  an  acces- 
sory, because,  if  he  was  an  accessory.  It  was 
after  the  fact,  and  he  would  not  be  an  ac- 
oompUce.  Unless  be  was  an  accomplice  there 
would  be  no  necessity  for  corroborating  his 
testimony  in  any  aspect  of  the  case.  Besides 
it  is  extremely  doubtful  If,  under  the  facts 
of  the  present  case,  he' could  bo  considered  an 
Accessory  after  the  fact 

There  is  no  statute  in  this  state  reqpilrlng 
■the  testimony  of  an  aocomidloe  to  be  coi> 
fol>orated.  There  Is  nothing  In  the  transcript 
of  tratlmony  to  show  that  Morris  Goldstein 
■was  an  accessory  before  the  fact.  There 
la  evldenoe  of  facts  and  circnmstanoes  which 
go  to  corroborate  the  testimony  of  both  of 
these  witnesses,  even  if  It  be  assumed  such 
corroboration  Is  necessary. 

After  a  careful  examination  of  the  trans- 
script  of  testimony  in  connection  with  the  de- 
fendant's bill  of  exceptions  we  do  not  find 
any  other  questions  raised  by  the  defendant 
which  merit  inrtlcalar  consideration. 

The  defendant's  exceptions  are  all  aver- 
ruled,  and  the  case  is  ronltted  to  the  su- 
jierior  court  for  sentoice. 


-DNADIIiliA.   SIlO  CO.  v.  M.  A.  HULL  & 
SON. 

KSnpxeme  Court  of  Vermont.    FranicUn.    Feb. 

7.  1»1&) 
1.  Saixs  «=»88— Wabhantt— Cohtkaot— Oow- 

STSDCnON. 

Where  a  written  contract  of  sale  provides 
-that  it  shall  be  of  certain  material,  it  is  for 
the  conrt  in  construing  it  to  decide  whether  it 
contains  a  warranty. 

[Ed.  Note.— For  otiier  eases,  see  Sales,  Cent 
S>^.  fi  248-2S0;  Dec.  Dig.  «5>88.] 

i  Sales   «=>261— WAioANTr  — Oomtbaoi^- 

Co:S«ITBXJ0TION. 

Where  a  contract  for  the  sale  of  a  silo 
'descrilMd  the  kind  of  wood  of  which  it. was  to  be 
built,  it  constituted  a  warranty  that  the  silo 
ghomd  correspond  to  the  description, 

[Ed.  Note.— For  otiier  cases,  see  Sales,  Cent 
ZHr.  'Sf  727-783;   Dea  Vig.  «=3261.] 


3.  Sales  <S=a288  —  Pebtokuajtce  —  Oxlitekt 

AND   ACCEPTANCE. 

Where  a  silo  contracted  for  is  warranted  to 
be  of  Canadian  spruce,  and  the  seller  ships  a  silo 
built  partly  of  balsam  lumber,  It  is  not  a  compli- 
anoe  with  his  undertakiBK,  and,  unless  accepted 
by  the  buyer,  he  cannot  he  hsid  for  its  price. 

[Rd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  817-823;   Deo.  Dig.  iS=>28S.] 

4.  Sales  e=>439  —  Accettancb  —  Burden  of 
Proof. 

Where  the  buyer  of  an  article  warranted 
as  described  agrees  to  accept  it  on  arrival  at 
a  place  named  in  the  contract  and  the  seller  as- 
serts that  it  was  so  accepted,  he  has  the  burden 
of  proving  such  acceptance. 

[Fd.  Note. — For  olJier  cases,  see  Sales,  Cent 
Diig.  H  1258-1260;   Dee.  Dig.  <S=>439.] 

6.  Sales  «5»288  —  "  Aoceptancb"  —  Pbooi>- 
"On." 

In  sudi  case,  an  agreement  in  the  contract 
to  accept  the  article  "on"  arrival  is  no  proof  of 
the  buyer's  "acceptance''  within  the  sense  that 
he  has  agreed  that  it  fulfills  the  obligations  of 
the  seller  under  the  contract,  for  "on'  as  used 
therein  means  "following  upon,"  and  in  tills 
respect  the  contract  does  not  fix  the  time  or 
place  after  arrival  for  an  inspection  of  the  ar- 
ticle to  wbkh  the  buyer  is  enotled,  unless  waiv^ 
ed,  before  his  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  817-«23;   Dec.  Dig.  «sb28& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance;   On.] 

0.  Sales  «s»288  — "Acceptance"  — Inspec- 
tion. 

Nor  is  an  acceptance  under  the  circum- 
stances proven  by  an  opinion  that  tlie  article  is 
all  right  expressed  by  the  buyer  as  it  is  being 
unloaded  fiom  the  car  by  the  seller's  agents 
without  an  opportunity  for  the  buyer's  inspec- 
tioD  for  the  opinion  expressed  under  such  cir- 
cnmstances  indicates  neither  an  exercise,  nor 
a  waiver  of  the  right  of  inspection,  in  tlie  exer- 
cise of  which  rl^t  the  buyar  is  entitled  to  a 
reasonable  time  and  a  fair  opportunity, 

fEd.  Note.— For  other  cases,  see  Sales,  Cmt 
g.  81  817-828;  Dec.  Dig.  «8=>28a] 

7.  Sales  ®=»446  —  Acceptance  —  Time  and 
Place  pob  Inspeoiion  —  Questions  roa 
Jury. 

When  a  silo  warranted  as  described  was 
shipped  and  delivered  to  the  buyer  under  con- 
ditions unfavorable  for  its  inspection,  the  time 
and  opportunity  to  which  he  is  entitled  for  an 
inspecdmt  after  its  receipt  is  niessured  by 
what  is  reasonable,  which  is  a  question  of  fact 
Oi.'  a  question  of  law  and  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1303-1308;    Dec.  Dig.  <8=.445.] 

8.  Sales  «=»287  — WabbaotY— Kejeotion— 
Duty  of  Butbb. 

Where  an  article  of  a  material  different  in 
kind  from  that  contracted  for  and  warranted  is 
delivered  to  the  buyer,  who  after  learning  the 
fact  by  an  inspection  within  a  reasonable  time 
rejects  it  and  notifies  the  seller  of  his  action,  he 
is  not  required  to  return  it  to  put  him  in  statu 
quo,  the  burden  being  upon  the  seller  to  re- 
move it. 

[Ed.  Note; — ^For  other  cases,  see  Sales,  Cent 
Dig.  11  811-816;    Dec  Dig.  <&s>287.] 

9.  Sales  «=s>428  —  Breach  of  Wabbantt— 

KlOHItS  OF  BUTEB. 

Where  an  artide  of  a  material  diiferent  in' 
kind  from  that  contracted  for  and  warranted  is 
delivered  to  the  buyer,  and  he  waives  his  ripht 
to  its  inspection  by  failure  to  exerdune  the  right 
vrithin  the  time  allowed,  in  an  action  for  its 
price  he  may  stand  upon  the  warranty  either  as 
a  full  defense,  if  the  steps  essential  thereto  are 
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taken,  or  in  redncdon  of  damages  bj  way  of 
recoupment. 

[Ed.  Notei — For  other  cases,  see  Sales,  Cent. 
JM.  U  1214-1228;  Dec  Dig.  «=>428.1 

10.  SAI.K8  «=»iao— Fbaos  or  Seller— RioHTB 

or  BTrrm— Presumption. 
The  manufacturer  of  a  silo  is  presumed  to 
know  if  it  is  built  of  Imlsam,  and  if  he  delivers 
such  an  article  for  one  contracted  for  and  war- 
ranted to  be  of  Canadian  spruce,  he  commits  a 
fraud  upon  the  buyer,  who  upon  its  discovery  is 
entitled  to  rescind  tibe  contract  and  return  the 
property. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  294;  Dec  Dig.  <8=>120.] 

IL  Sales  «=»1  24  — Fraud  or  Seller  — Rb- 
scissioir  or  Contract  — Betubk  of  Pbop- 

ERTT. 

If  the  buyer  of  a  silo  warranted  to  be  of 
Canadian  spruce,  upon  discovering  the  seller's 
fraud  in  partially  substituting  balsam  lumber, 
notifies  the  seller  of  his  refusal  to  accept  the  ai> 
tide,  but  does  not  offer  to  return  it,  he  cannot 
claim  a  rescission  of  the  contract  on  the  ground 
of  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  303-312;   Dec.  Dig.  <8=>124.] 

12.  Sales  «=9441— Action  fob  Prick— Proof 

— CONFORlfITT  to  PLKADINGB. 

In  an  action  for  the  price  of  "one  Canadian 
spruce  silo"  the  evidence  showed  that  more  than 
half  the  wood  of  which  the  silo  delivered  was 
built  was  spruce,  but  whether  it  was  "Canadi- 
an" spruce  did  not  appear.  Held,  that  the  vari- 
ance between  the  specifications  and  the  evidence 
was  not  such  to  prevent  a  recovery. 

lEd.  Note.— For  other  cases,  see  Seles,  Cent 
Dig.  9S  1277-1283;    Dec.  Dig.  «e=>441.] 

13.  Sales  «=>286— Delivkry— Tme  or  Delit- 

BRY. 

Where  a  buyer  refuses  to  accept  an  article 
delivered  to  Iiim  because  of  its  failure  to  com- 
ply with  a  description  of  that  contracted  for 
and  warranted,  the  seller  is  not  entitled  to  ten- 
der a  second  delivei7  after  the  time  limited  in 
the  contract  for  such  delivery. 

[FA.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  800;  Dec  Dig.  <S=»28a] 

14.  Appeal  and  Error  «=»1060  —  Harulebs 

ERBOB— EVIDBNCE. 

The  admission  of  evidence  of  sudi  a  tender 
in  an  action  for  the  price  of  the  article  was 
harmful. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Difr.  §S  1068,  1060,  4163-4157, 
4166;   Dec.  Dig.  «=»1050.] 

15.  Sales  i^=>288  —  Tiio:  fob  Inspection  — 
Time  or  NoncE  —  Circumstanoes  Consid- 
ered. 

If  a  buyer  of  a  silo  warranted  to  be  of 
Canadian  spruce  is  unable  to  readily  distinguish 
between  such  material  and  balsam  lumber  of 
which  it  was  partly  built,  it  is  a  circumstance 
to  l>e  considered  on  the  question  whether  he 
acted  within  a  reasonable  time  in  making  the  in- 
spection and  giving  notice  of  his  rejection. 

[E^.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  817-828;    Dee.  Dig.  <8=»28a] 

Exceptions  from  Franklin  County  Court; 
Zed  S.  Stanton,  Judge. 

Action  by  the  Unadllla  Silo  Company 
against  M.  A.  Bull  &  Son.  From  a  Judgment 
for  the  plaintiff,  defendants  bring  exceptions. 
Beversed  and  remanded. 

This  is  an  action  of  general  assumpsit  to 
recover  the  price  of  a  silo  sold  and  delivered 
by  tbe  Unadllla  Silo  Company  of  Unadllla,  N. 


T.,  to  the  defendants  under  a  written  con- 
tract dated  April  IB,  1913..  Flea,  tbe  general 
Issue.  Trial  by  jury.  Verdict  and  Judgment 
for  plaintiff. 

By  tbe  terms  of  the  contract,  tbe  silo  «u 
to  be  built  of  "Canadian  spruce"  wood,  and 
to  be  shipi)ed  at  once  to  Enosburg  Falls,  Tt, 
to  be  paid  for  upon  Its  arrival  there,  either 
in  cash  or  by  note  as  srecifled  in  the  con- 
tract. The  price  was  "f.  o.  b.  cars,  factoiy, 
Unadllla,  N.  1."  The  defendants  agreed  to 
accept  tbe  sQo  on  arrival,  and  to  pay  freight 
on  same  from  Unadllla.  This  contract  was 
signed  by  the  defendants,  and  by  F.  N.  Ham- 
mond, the  plalntifTs  salesman. 

Tbe  evidence  tended  to  show  that  on  May 
8,  1913,  defendants  received  notice  that  the 
silo  was  at  the  station  at  Enosburg  Falls 
(which  was  four  miles  from  their  farm),  and 
requesting  them  to  come  for  it  in  the  afte^ 
noon  of  tbe  9tb;  that  soon  after  dinner  on 
the  latter  day,  defendant  F.  W.  Hull  and  one 
John  Johnson,  a  blred  man,  went  with  two 
teams  to  unload  tbe  silo  from  tbe  car  and 
draw  it  home,  but  tbe  alio  was  In  tbe  bot- 
tom of  tbe  car  and  underneath  other  silM, 
where  it  could  not  be  taken  out  until  late  in 
tbe  afternoon,  and  after  Johnson  was  obliged 
to  return  home  to  do  the  chores ;  that  after 
he  thus  went  back,  F.  N.  Hammond,  tbe 
plaintiff's  agent  who  sold  tbe  silo,  and  8.  K. 
Burt,  who  was  in  Hammond's  employ,  un- 
loaded part  of  tbe  sUo  In  question  from  the 
car  and  placed  it  on  the  wagon  of  F.  W.  Ball, 
who  drew  it  home;  that  it  was  aboat  7 
o'clock  in  the  evening  when  It  was  taken 
from  tbe  car,  and  some  after  8  o'clock  when 
Hull  got  home  with  tbe  load;  that  later  in 
tbe  evening  the  wagon  was  unloaded  in  de- 
fendants' bam;  that  tbe  next  day  (it  being 
Saturday)  F.  W.  Hull  went  with  the  same 
team  to  Enosburg  Falhi  and  got  the  rest  of 
the  silo,  it  being  taken  from  tite  car  and  load- 
ed on  to  his  wagon  by  Hammond  and  Bnit 
the  same  as  the  other  load;  that  one  of  de- 
fendants' horses  of  the  team  used  for  this 
purpose  was  a  stallion,  by  reason  of  which 
Hull  was  obliged  to  look  after  and  bold  tbe 
team  while  the  wagon  was  being  loaded  eitcli 
time,  though  of  the  first  load  he  handled  B 
very  few  staves;  that  the  second  load  was 
taken  from  the  wagon  in  defendants'  bam 
tbe  next  day  (Sunday),  and  In  so  doing  de- 
fendants' blred  man  Johnson  discovered  that 
tbe  wood  of  some  of  the  staves  of  the  silo 
was  balsam,  and  called  defendants'  attentlou 
thereto ;  that  the  next  morning  (Monday)  de- 
fendants notlfled  tbe  plaintiff  by  letter  that 
the  silo  contained  balsam  staves.  It  was  not 
what  they  bought,  and  they  refused  to  accept 
it;  that  plaintiff  received  this  letter,  and  on 
Alay  15,  1913,  wrote  a  letter  to  defendants 
stating,  "We  are  referring  same  to  our  Mr. 
Hammond,  who  will  call  on  you  at  his  earli- 
est convenience;  we  trust  that  he  will  be 
able  to  adjust  the  matter  satisfactory  to  all 
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concerned;"  that  Hunmond  never  caHed  on 
tlie  defendants,  nor  did  any  representative  of 
tbe  plaintiff  until  late  In  the  Bammer  wh^n  a 
Mr.  Beebe,  an  agent  of  tbe  plaintiff,  called 
and  ni>on  examination  found  some  staves 
'wUch  he  said  were  balsam.  Against  d^end- 
ants'  exception  on  the  ground  of  immateri- 
ality, plaintiff  was  permitted  to  show  by 
Beebe  that  on  the  occasion  last  referred  to 
be  "offered  to  replace  any  parts  of  the  silo 
tliat  were  not  satisfactory." 

Defendants'  evidence  further  tended  to 
atkovr  that  they  had  not  sufficient  knowledge 
oC  different  kinds  of  wood  to  enable  them  to 
dtatingBlsh  between  balsam  staves  and 
iVrvce  staves;  that  th^  had  no  opportunity 
to  Inspect  the  silo  in  question  while  It  was  at 
tlie  railway  station  in  Enosborg  Falls,  and 
no  Inspection  of  it  was  there  made;  that 
njion  an  examination  being  made  by  experts 
in  handling  lumber,  after  the  silo  was  .un- 
loaded in  defendants'  bam,  it  was  found  that 
of  tbe  232  staves  in  the  silo  98  were  balsam, 
also  two  pieces  of  the  door  frame.  The  plaln- 
titTs  evidence  tended  to  show  that  there  were 
found  by  its  agent  Beebe,  about  20  balsam 
staves,  but  there  was  no  evidence  introduced 
by  plaintiff  that  this  was  all  tbe  balsam 
staves  there  were,  nor  was  there  any  evi- 
dence that  some  part  of  the  doorframe  was 
not  balsam. 

At  the  close  of  the  evidence,  defendants 
moved  for  a  directed  verdict  on  several 
grounds,  which  may  be  stated  In  substance  a^ 
follows:  (1)  That  the  evidence  falls  to  show 
any  cause  of  action;  (2)  that  the  silo  called 
for  by  the  oontract,  constructed  of  "Canadian 
spruce,"  never  was  delivered  by  plaintiff  to 
defendants;  (3)  that  the  sUo  delivered  by 
plaintiff  was  never  accepted  by  the.  de- 
fendants: (4)  that  plaintiff,  by  its  spedfl- 
cations,  seeks  to  recover  "only  for  tbe  price 
of  one  Canadian  spruce  silo,"  and  tbe  evi- 
dence does  not  show  that  such  a  silo  was 
ever  delivered  by  it  to  defendants.  Tbe  mo- 
tion was  overruled,  and  exception  saved. 

Defendants  rely  upon  their  exception  to 
the  court's  refusal  to  charge  in  accordance 
with  .tbeUr  sixth  and  eleventh  requests  to 
charge,  which  requests  are  sufQclently  stated 
in  the  opinion. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff to  recover  tbe  price  of  the  silo  named  in 
tbe  contract,  with  interest 

Argued  before  MUNSON,  0.  J.,  and  WAT- 
SON, HASELTON,  POWEKS,  and  TAYLOK, 
JJ. 

W.  B.  Locklin,  of  Richford,  for  plaintiff. 
McFeetets  tt  McFeetera,  of  Enoebnrg  FaUs, 
for  def endanta 

WATSON,  X  The  written  contract  of  sale, 
the  material  parts  of  which  are  given  or  set 
forth  in  the  statement  of  the  case,  was  ex- 
ecutory. By  it  the  plaintiff  agreed  to  ship 
from  its  factory  in  Unadilla,  N.  Y.,  to  the 
defendants,  at  JEhioeburg  Falls,  this  state,  a 


sUo  built  according  to  tbe  speoiflcatioBs  con- 
tained in  the  contract,  for  which,  upon  its 
arrival  at  the  latter  place,  defendants  agreed 
to  pay  the  sum  named,  either  by  cash  or  note 
as  stated  in  the  contract  The  price  was  "f. 
a  b.  cars,  factory,"  at  the  place  of  shipment 

[1,  2]  Among  other  things,  the  contract  ex- 
pressly specified  that  the  sUo,  except  the  roof, 
should  be  built  of  "Canadian  spruce."  There 
was  no  evidence  in  the  case  that  defendants, 
or  either  of  them,  at  the  time  of  entering  Into 
the  contract  had  any  personal  knowledge  as 
to  the  kind  of  wood  of  which  the  silo  bar- 
gained for  in  fact  was,  or  would  be,  made. 
The  contract  being  in  writing.  It  is  for  the 
court  in  construing  it  to  decide  whether  it 
contains  a  warranty.  Hobart  v.  Young,  68 
Vt  863,  21  Ati.  612,  12  L.  B.  A-  693.  The 
words  describing  the  kind  of  wood,  entered 
into  the  contract  as  a  part  of  it  and  we 
think  were  intended  to  constitute,  and  did 
constitute,  a  warranty  by  the  seller  that  tbe 
silo  sold  corresponds  to  the  description. 
Drew  V.  Edmunds.  60  Vt  408,  15  AtL  100,  6 
Am.  St  Bep.  122;  Hobart  v.  Young,  cited 
above. 

[3]  The  silo  shipped  by  the  plaintiff,  instead 
of  being  of  "Canadian  spruce,"  was  to  a  ma- 
terial degree  of  balsam.  This  was  a  differ- 
ence in  kind  from  that  described  in  the  con- 
tcact  and  its  delivery  was  not  a  compliance 
with  tbe  plaintiff's  undertaking.  In  this 
respect  the  case  is  much  Uke  that  of  Shepard 
V.  Kain,  fi  B.  &  Aid.  240,  where  the  advertise- 
ment of  the  sale  of  a  ship  described  her  as 
a  "co^per^fastened  vessel."  It  was  held  to 
be  a  warranty  that  she  was  copper-fastened, 
and  that  as  the  vessel  was  only  partially 
C(9per-faatensd,  it  did  not  in  trade,  answer 
tbe  descriptioa. 

[4]  The  delivery  of  an  article  correspond- 
ing with  the  description  was  a  condition  pre- 
cedent to  the  vesting  of  the  title  in  the  de- 
fendants. Beed  v.  Bandall,  29  N.  Y.  358,  86 
Am.  Dec:  305;  Pierson  v.  Crooks,  IIS  N.  X. 
588,  22  N.  E.  349,  12  Am.  St  Bep.  831,  It 
follows  that  tbe  defendants  were  under  no 
obligation  to  accept  the  silo,  and  unless  they 
did  accept  it  they  cannot  be  answerable  in 
this  action.  The  plaintiff  asserts,  however, 
that  defendants  accepted  it  at  Enosburg  FaUs, 
on  its  arrival  there,  by  reason  of  which  they 
are  liable  for  the  ^ecifled  price;  Belying 
upon  such  acoeptanee^  tbe  burdoi  reets  with 
the  plaintiff  to  iK'ove  It  Brewer  t.  Housa- 
tonic  By.  Ca,  104  Mass.  693. 

[6]  The  plaintiff  contends  that  by  defend- 
ants' agreeing,  as  part  of  the  contract  "to 
accept  this  oUo  on  arrival,"  the  place  of  ac- 
ceptance was  fixed  by  the  parties  as  Enos- 
burg Falls.  Webster's  New  International  Dic- 
tionary defines  the  word  "on,"  when  used  in 
this  sense,  as  "upon  the  occasion  of ;  follow- 
ing upon."  In  this  respect  the  contract  does 
no  mors  than  to  fix  the  place  of  acceptance  as 
that  of  the  destination  of  the  article  shipped, 
as  dlstlnguiabed  from  the  place  of  shipment 
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It  does  not  ondertake  to  say  at  what  time, 
nor  at  what  particular  place,  after  arrival 
the  right  of  Inspection  shall  be  exercised. 
The  roles  of  the  common  law  mast  govern. 
It  Is  laid  down  by  Professor  Wllllston,  that 
in  the  law  of  sales  the  proper  meaning  of  the 
word  "acceptance"  is  an  assent  to  become 
the  owner  of  the  specific  goods  offered  by  the 
seller ;  but  that  the  word  does  not  necessarily 
contain  any  implication  that  acceptance  of 
the  goods  means  not  only  assent  to  become 
the  owner  of  them,  but  also  an  agreement 
that  they  fulfill  in  every  respect  the  legal 
obligations  of  the  seller.  And  that  where  the 
bargain  relates  to  spedfle  gocids  by  descrip- 
tion, where  there  is  no  opportunity  of  in- 
spection, though  the  property  may  pass  by  the 
terms  of  the  bargain,  the  acceptance  of  the 
goods  is  subject  to  a  condition  subsequent 
until  the  buyer  lias  an  opportunity  for  in- 
spection, unless  by  the  terms  of  the  bargain 
the  right  of  inspection  has  been  waived,  that 
the  goods  conform  to  the  description.  Willis- 
ton  on  Sales,  H  iS2,  483.  And  "in  offering 
delivery  the  vendor  is  bound  to  give  the  buyer 
an  opportunity  of  examining  the  goods,  so 
that  the  latter  may  satisfy  himself  whether 
they  are  in  accordance  with  the  contract" 
2  BenJ.  Sales  (Corbln's  Ed.)  i  1042. 

[8]  It  is  said  that  defendant  F.  W.  HuU 
expressed  an  opinion  that  the  silo  was  all 
right  when  it  was  being  unloaded  from  the 
car.  Yet  this  being  but  an  opinion  expressed 
before  an  opportunity  for  inspection  had  been 
afforded.  It  indicated  neither  that  the  right 
of  inspection  had  been  exercised  nor  that  it 
had  been  waived.  The  silo  could  not  be  in- 
spected in  the  car,  it  being  at  the  bottom  of 
the  car  and  under  other  silos,  and  after  It 
was  taken  from  the  car  and  loaded  <»to 
defendants'  wagon  by  plaintUT's  agents,  de- 
fendants were  by  law  entitled  to  a  reasonable 
time  and  a  fair  importunity  of  inspecting  It 
as  a  whole,  to  see  if  it  corresponded  with 
the  contract,  before  determining  to  accept 
or  reject  it  Holmes  v.  Gregg,  66  N.  H.  621, 
28  Atl.  17;  Pierson  v.  Crooks,  dted  above; 
McNeal  V.  Braum,  63  N.  J.  Law,  617,  23  AU. 
687,  26  Am.  St  iep.  441.  In  the  Hohnes 
Case,  the  plaintiffs,  lumber  dealers  in  Chica- 
go, received  orders  from  the  defendants  in 
Nashua,  N.  H.,  for  five  lots  of  lumber.  The 
lumber  sent  by  plaintiffs  came  to  defendants' 
yard  in  box  cars  in  which  it  could  not  be 
examined.  When  unloaded  and  examined  by 
defendants  three  out  of  the  five  lots  were 
accepted  and  used  by  them,  and  the  other 
lots,  not  c<mformlng  to  the  order,  were  re- 
jected and  plied  in  their  yard,  where  they 
remained  subject  to  the  plaintiffs'  order.  De- 
fendants seasonably  informed  the  plaintiffs 
of  their  action,  and  tendered  the  price  ot 
the  accepted  lots.  It  was  held  that  the  defend- 
ants had  a  right  to  remove  the  lumber  from 
the  cars,  and  Inspect  and  measure  It  before 
determining  to  accept  or  reject  it  In  the 
McNeal  Case^  McNeal,  the  defendant  below. 


who  was  engaged  in  the  foundry  bustuess  aft 
Burlington,  N.  J.,  ordered  from  Braum,  the 
plaintiff  below,  who  was  a  wholesale  dealer 
In  coal  at  Philadelphia,  a  barge  load  of  coal,  to 
be  delivered  at  the  former  place.  After  the 
arrival  of  the  barge,  the  defendant  directed 
that  it  be  placed  alongside  bis  wharf  for  un- 
loading. It  was  so  placed  and  made  fast  to 
the  wharf.  Defendant's  servants  completed 
their  preparations  for  unloading  the  coal, 
about  10  minutes  before  6  o'clock,  and  stop- 
ped work  at  the  usual  time  for  quitting  work, 
having  unloaded  a  small  quantity  of  coal. 
During  the  nij^t  the  barge  sank.  It  was 
held  that  the  loss  fell  upon  the  sella,  the 
court  saying  that  the  aforementioned  acts  of 
the  defendant's  servants  were  no  evidence 
of  an  acceptance  of  the  wtire  barge;  that 
under  the  rules  of  law,  the  defendant  was  en- 
titled to  a  reasonable  opportunity  to  unload 
the  entire  cargo  for  examination  to  ascertain 
whether  the  coal  corresponded  with  the  ot- 
der,  and  had  arrived  in  good  condition. 

[7]  Each  the  time  and  the  oi^ortunlty  to 
which  a  buyer  is  entitled  for  the  purpose  of 
inspection  is  measured  by  what  is  reasonable 
in  the  circumstances  of  the  particular  case; 
and  where  It  depends  upon  a  combination  o(f 
facts  and  circumstances,  as  in  the  present 
case,  it  Is  a  question  of  fact,  or  a  mixed  ques- 
tion of  law  and  fact,  to  be  determined  by  the 
jury.  Whitcomb  v.  Denio,  52  Vt.  382;  Nor^ 
ton  V.  Gleason,  61  Vt  474,  18  AtL  45;  Brain- 
ard  V.  Van  Dyke,  71  Vt  359,  45  Aa  758; 
Ward  V.  Marvin,  78  Vt  141,  62  Aa  46;  Good- 
year Metallic  Rubber  Co.  v.  Baker's  Elstate, 
81  Vt  39,  09  Aa  160,  17  I/.  R  A.  (N.  S.) 
667,  15  Ann.  Ca&  1207.  In  addition,  as 
bearing  aereon  In  this  case,  should  be  no- 
ticed ae  fact  aat  In  Its  letter  answering  ae 
notice  from  defendants  that  aey  had  found 
balsam  staves,  and  refusing  to  accept  ae 
silo  because  not  according  to  ae  contract, 
the  plaintiff  made  no  claim  aat  defendants 
had  lost  aeir  right  of  rejection  by  failing 
to  make  examination  earlier,  or  at  any  oa^' 
place,  nor  did  It  make  any  claim  aat  balsam 
was  properly  used,  nor  that  it  was  used  wia- 
out  the  plaintiff's  knowledge. 

[I]  The  plaintiff  contends  aat  even  aongh 
the  defendants  did  not  have  an  opportunity 
to  inspect  ae  silo  at  ae  railroad  station, 
ae  place  of  delivery,  aey  cannot  refuse  to 
make  payment  for  ae  reason  aat  on  re- 
jecting the  property,  they  did  not  return  <x 
offer  to  ream  it  to  that  place,  as  was  neces- 
sary in  order  to  put  ae  plaintiff  in  state 
qua  let  here  property  was  sent  to  defend- 
ants of  a  kind  which  aey  never  purchased 
or  agreed  to  take,  and  on  inspection  aey  re- 
jected it  as  not  in  conformity  to  the  ccatract, 
immediately  notifying  ae  plalntifl  of  aelr 
action,  and  stating  ae  reason  aerefos. 
Thereafter  defendants  abstained  from  exer- 
cising any  dominion  over  ae  property,  lea'r- 
ing  it  in  their  barn  where  ae  inspection  was 
bad,  and  where  It  has  since  remained.    Tta«r 
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were  not  b7  law  required  to  return  It.  The 
plaUttlfl  bad  undertaken  to  thrust  upon  the 
defendants,  without  their  assent,  a  kind  of 
goods  not  bargained  for  by  them,  and  If  this 
was  ascertained  on  seasonable  examination, 

they  had  a  right  to  reject  the  goods  then  and 
there,  and  the  burden  was  upon  the  plaintiff 
to  remove  them.  In  Gibson  v.  Vail,  53  Vt 
476,  the  property  was  sold  and  delivered  un- 
der a  contract  giving  the  buyer  30  days'  trlaL 
Such  trial  being  bad,  the  goods  did  not  prove 
to  be  satisfactory.  It  was  held  that  the 
duty  was  then  cast  upon  the  buyer  to  no- 
tify the  seller,  within  a  reasonable  time,  of 
the  failure  of  the  trial,  that  he  might  retake 
his  proi>erty,  unless  the  facts  reported  ex- 
cused the  buyer  from  giving  such  notice. 
The  trial  there  stipulated  for  was  a  practi- 
cal test,  such  as  is  somel^imes  considered  nec- 
essary to  a  fair  inspection  (see  WUllston  on 
Sales,  i  47S;  Lacy  t.  Mouflet,  5  H.  &  N. 
229;  Cream  CUy  Oas  Co.  v.  Friedlander, 
84  Wis.  53,  64  N.  W.  28,  21  U  B.  A.  186,  36 
Am.   St   Bep.  89^,   and  the  time  allowed 

■  therefor  was  fixed  by  the  contract  Here 
the  time  when  the  Inspection  should  be  made 
not  being  so  fixed,  the  law  implied  that  it 
should  be  within  a  reasonable  time.  Within 
the  time  allowed  In  either  case,  the  buyer 
bad  the  right  of  rejection  if  the  goods  be 
found  not  to  comply  with  the  contract  We 
think  the  holding  in  the  Olbson  Case  In  the 
respect  named  is  authority  for  our  holding 
above  on  the  similar  question  In  the  case  at 
bar.  And  ao  Is  the  common  law.  WUllston 
on  Sales,  |  407 ;  Lucy  v.  Mouflet  dted  above ; 
Grlmoldby  v.  Wells,  I*  H.  10  C.  P.  391; 
Spaulding  v.  Hanscom,  67  N.  H.  401,  82  AU. 
154 ;  Rhelnstrom  v.  Stelner,  60  Ohio  St  462, 
6B  N.  B.  74»,  100  Am.  St  Rep.  690;  Alden 
v.  Hart  161  Mass.  576,  87  N.  H.  742 ;  Doane 
T.  Dunham,  66  III.  612;  Diversy  v.  Kellogg, 
44  111.  114,  92  Am.  Dec.  154;  Barton  v. 
Kane,  17  Wis.  88,  84  Am.  Dec.  728. 

The  case  of  Boughton  v,  Standlsh,  48  Vt 
694,  is  not  an  authority  to  the  contrary. 
There  the  defendant  residing  in  Randolph, 
this  state,  ordered  one  bale  of  buffalo  robes 
at  the  plaintiff,  residing  in  Mew  York,  speci- 
fying robes  of  good  size  and  dark  color, 
lined,  and  worth,  part  of  them  (16  each,  and 
none  less  than  $12.  In  shipping  the  goods 
npon  the  order,  the  seller  wrote  a  letter  to. 
tlie  buyer,  telling  him  that  in  case  any  of 
the  robes  did  not  suit  him,  he  was  at  liberty 
to  return  them  free  of  expense,  as  per  circu- 
lar, bat  If  he  returned  any,  to  "do  so  at  once* 
soon  as  received."  Six  ot  the  robes  did  not 
answer  the  description  In  the  order.  In  size 
or  In  color,  and  the  hair  was  off  in  places 
— being  matters  ascertainable  by  an  inspec- 
tion of  the  goods.  After  keeping  the  robes 
16  days,  the  buyer  returned  these  six,  paying 
charges  thereon,  bat  the  seller  refused  to 
receire  them.  The  suit  was  to  collect  the  pur- 
<diase  price.  In  disposing  of  the  case,  the 
general  expressioa  la  used,  that: 


"When  eooda  of  a  specific  description  are  or- 
dered, and  the  goods  when  received  do  not  an- 
swer the  deseripdon,  if  the  party  driving  the  or- 
der would  avail  himsdf  of  the  richt  to  retam 
the  goodsk  he  should  do  ao  as  soon  as  he  has 
time  and  opportunity  to  ascertain  the  fact" 

Tet  in  Cohens  v.  Virginia,  6  Wheat  264,  6 
U  Ed.  257,  Chief  Josttce  MarsbaU  said: 

"It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  are  to  be 
taken  in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  bnt  onght  not  to 
control  the  judgment  in  a  subsequent  suit  when 
the  very  pomt  is  presented  for  dedsion. 

It  was  held  in  the  Boaghton  Case  that  the 
buyer,  by  keoiing  the  robes  so  Icag,  and  by 
the  acts  of  dominioii  he  exercised  over  them, 
waived  his  right  to  return  them;  that  the 
time  within  which  the  goods  might  be  re- 
turned was  defined  and  made  certain  by  the 
seller's  letter  sent  with  the  bill  of  goods  as 
"at  OQce,  soon  as  received" ;  and  that  there- 
by the  time  within  which  the  buyer  could 
return  any  portion  of  the  goods  was  limited 
and  controlled.  The  circumstances  of  that 
case  were  peculiar.  Construing  the  language 
of  the  court  In  the  opinion  as  it  should  be^ 
with  reference  to  the  question  actoally  under 
oonsideraticm,  and  not  beyond  that  for  any 
purpose  of  authority  in  another  and  different 
case  (Wright  v.  Nagle,  101  U.  S.  791,  26  U 
£d.  021),  the  holding  Is  not  in  conflict  with 
the  law  hereinbefore  laid  down. 

[9]  Upon  the  ground  assigned  In  the  mo- 
tlcm  for  a  directed  verdict,  that  the  evidence 
fails  to  show  any  cause  of  action,  we  must 
consider  the  case  with  refermoe  to  the  war* 
ranty  declared  above,  and  the  defendants' 
rights  thereunder;  for,  assuming  that  they 
waived  their  right  of  inspection  by  failure  to 
exerdse  It  within  the  time  allowed  by  law, 
they  nuty  yet  stand  upon  the  warranty,  either 
as  a  full  defense  U  the  steps  essential  there- 
to were  taken,  or  In  reduction  of  damages 
by  way  of  recoapment 

[10]  It  fairly  appears  from  the  records  that 
the  idaintiff  is  a  manufacturer  of  silos,  and 
that  the  one  sold  to  the  defendants  was  of 
their  products.  This  being  so,  the  plaintiff 
is  presumed  to  have  had  knowledge  of  the 
kind  of  wood  of  which  it  was  bollt  namely, 
instead  ot  being  "Canadian  spruce,"  In  con- 
formity with  the  description  In  the  contract 
of  sale^  It  was  in  tact  partially  balsam.  In 
bargtalning  and  delivering  such  a  silo  as  and 
for  one  of  the  kind  described  in  the  contract 
the  plaintiff  committed  actual  fraud  upon  the 
defendants,  and  the  latter  were  entitled,  upon 
its  discovery,  to  rescind  the  contract  and  re- 
turn the  property  received.  The  question  is : 
Did  they  take  the  necessary  steps  to  that 
end? 

[Ill  It  appears  from  the  evidence  that  de- 
fendants discovered  the  fraud  cm  Sunday, 
May  11th,  when  unloading,  in  their  barn, 
the  last  load  of  the  silo  drawn  from  the  rail- 
road station,  and  that  on  the  next  morning 
(the  earliest  opportunity  on  a  weekday)  th«y 
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sent  ttie  letter  to  the  plaintiff  notifying  It 
ot  wliat  tbey  bad  disooTered,  and  in  effect 
that  the  alio  was  not  according  to  the  con- 
tract, and  refusing  to  accept  it  This  waa 
shown  by  parol  evidence — neither  the  letter 
nor  a  copy  of  it  was  presented.  Whether  the 
letter,  if  produced,  would  show  any  offer  to 
return  the  property,  or  anything  of  that  na- 
ture, we  Jiave  no  means  of  knowing.  The 
parol  evidence  failed  to  go  to  that  extmt, 
which  was  essential  in  rescinding  the  con- 
tract on  discovery  of  the  fraud,  because  the 
property  did  not  answer  the  warranty.  Hoad- 
1^  V.  House,  32  Vt  179,  76  Am.  Dec  167; 
Gates  V.  Bliss,  48  Vt  299;  TUton  Safe  Co. 
V.  Tisdale,  48  Vt  83 ;  Whltcomb  v.  Denio,  52 
Vt  882;  Ward  v.  Marvin,  78  Vt  141,  62 
AtL  46. 

[12]  Another  ground  assigned  why  a  ver- 
dict should  be  directed  was,  that  the  plaintiff, 
by  Its  apedflcatlons,  seeks  to  recover  only  for 
the  price  of  one  "Canadian  spruce  silo,"  and 
there  was  no  evidence  that  such  silo  had 
been  delivered  to  defendants.  According  to 
all  the  evidence,  more  than  half  of  the  wood 
of  which  the  silo  delivered  was  in  fact  built, 
was  spruoa  Whether  it  waa  "Canadian" 
spruce  did  not  appear  one  way  or  the  other. 
We  do  not  think  the  variance  between  the 
specifications  as  such  and  the  evidence  was 
such  as  to  prevent  a  recovery  in  this  ac- 
tion. See  Fitzslmons  v.  Richardson,  Twlgg 
&  Co.,  86  Vt  229,  84  AO.  811. 

The  foregcring  sufflelently  covers  the  sub- 
stance of  the  grounds  upon  which  the  motion 
for  a  directed  verdict  was  based.  The  mo- 
tion was  properly  overruled. 

[13, 14]  Subject  to  exception  oa  the  ground 
of  Immateriality,  the  plaintiff  was  i)ermitted 
to  show  that  late  in  the  summer  of  1913  it 
offered  to  replace  any  parts  of  the  silo  which 
were  not  satisfactory.  This  was  error.  What- 
ever may  be  said  as  to  the  right  of  a  seller 
to  tender  a  second  delivery  within  the  time 
limited  by  the  contract,  although  the.  first 
toidw  has  been  pr<^>erly  rejected  by  the  buy- 
er as  being  not  in  accordance  with  the  con- 
tract (see  Ben].  Sales  [Corbin's  Ed.]  |  1046; 
Borrowman  r.  Free,  4  Q.  B.  D.  500,  0.  A.), 
the  right  does  not  extend  in  time  beyond  snch 
limitation,  hence  the  evidence  was  wrongly 
received  (see  Emack  v.  Hughes,  74  Vt  382, 
52  Atl.  1061).  It  is  said,  however,  that  if  the 
reception  of  the  evidence  was  error,  the  de- 
fendants were  not  harmed.  But  in  view  of 
the  questions  asked  by  the  Jury  concerning 
the  facts  shown,  it  is  very  apparent  that  the 
evidence  was  harmful. 

[1 6]  It  Was  not  error  to  refuse  defendants' 
sixth  request  to  charge.  There  can  be  no 
doubt  that  the  fact  that  defendants  could 
not  readily  distinguish  between  spruce  lum- 
ber and  balsam  lumber  was  a  circumstance 
to  be  taken  into  account  upon  the  question 
whether  they  acted  within  a  reasonable  time 
in  making  the  inspection  and  giving  notice 


of  their  rejection  of  the  sUo  (Morse  v.  Moore, 
83  Me.  473,  22  AtL  362,  13  L.  R.  A.  224,  23 
Am.  St  Rep.  783 ;  Williston  on  Sales,  g  488), 
but  they  might  have  been  able  readily  to 
make  the  distinction,  even  though  not  ex- 
perts in  lumber.  The  importance  of  the 
circumstance  was  in  their  inability  to  dis- 
tinguish between  the  two  kinds  of  lumber, 
not  in  their  being  nonexperts. 

What  we  have  already  said  sufflelently  dis- 
poses of  the  exception  to  the  noncompliance 
with  the  eleventh  request  to  charge,  and  the 
exception  to  the  refusal  of  the  court  to  set 
aside  the  verdict 

J^udgment  reversed,  and  cause  remanded. 


WILSON  et  aL  v.  COMMERCIAL  UNION 
ASSUR.  CO.,  Limited. 

(Supreme  Court  of  Vermont    Rutland.    Feb.  7. 
1916.) 

1.   iNStTBANCE  €=>282— CoNDmoW  PKECEOBHT 

— Trrix  OB  Intbbsst  op  the  Insubxd. 
A  fire  Insurance  policy  providing  that  it 
should  be  void  if  the  interest  of  the  insured 
waa  not  truly  stated  therein,  If  the  interest  of  ' 
the  insured  was  other  than  the  unconditional 
or  sole  interest,  or  if  the  subject  of  iasuranee 
was  a  building  on  ground  not  owned  b;  tlie 
insured  in  fee  simple,  was  breached  when  the 
policy  was  issued,  where  the  mortgagee's  inter- 
est in  the  real  and  personal  property  was  not 
stated  in  the  policy,  and  none  of  such  mattoni 
were  covered  by  any  indorsement  upon  or  a^ 
tached  to  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  601-636;   Dec.  Dig.  «=>282.] 

2.'  Irscbance  9=>378— KiTowtxoOE  of  Aobnt 

— Effect— Statute. 

Under  P.  S.  4775,  providing  that  when  ap- 
plication for  fire  insurance  ia  taken  by  or 
through  a  local  agent  it  shall  be  deemed  to  be 
the  act  of  the  insurer,  the  knowledge  of  the 
husband  of  the  insurer's  agent  sdidting  insur- 
ance in  b«r  behalf,  and  working  with  her  in 
the  office  who  wrote  the  body  of  the  policy, 
which  wag  countersigned  by  his  wife  as  agent, 
that  the  buildings  and  the  personal  property 
therein  sought  to  be  insured  were  snbject  to  a 
mortgage  incumbrance,  thow^h  it  did  not  appear 
that  his  wife  as  agent  had  knowledge  of  the 
facts,  was  the  knowledge  of  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  968-807;    Dec.  Dig.  «s>878.1 

3.  Insubanoe  4=>264  —  " AFFIB1C1.TIVE  Wab- 

BANTY"— CONDITIOH    PbXOBDENT. 

In  contracts  of  insurance  an  "affirmative 
warranty"  relates  to  matters  existing  at  or  be- 
fore the  issuance  of  the  policy,  and  has  the  effect 
of  a  condition  precedent 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  §$  558,  559,  662-566;  Dec  Dig.  «=» 
264. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Affirmative  Warranty.] 

4.  Ikbubawoe  «=>304  —  "Pbomtbsobt  Wab- 
banty"— Condition   StrBBEQUKNT. 

In  contracts  of  insurance  a  "promissory 
warranty"  relates  to  matters  arising  after  the 
issuance  bt  the  policy,  and  has  the  effect  of  a 
condition  subsequent 

[Ed.  Note. — For  other  cases,  see  Inauraneeb 
Cent.  Dig.  §  698;    Dec  Dig.  <S=:>304. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Promissory  War- 
ranty.] 
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6.   iNSDBAirOB         «S»264      —      COKSTBUOnOH 

AOAIR8T  FOBTEITCBE. 

Courts  lean  strongly  against  forfeiture,  in 
vle'w  of  the  peculiar  featares  of  and  attending 
contracts  of  insorance,  the  numerous  and  intri- 
cate conditions  of  policies  prepared  by  the  in- 
surer, and  the  practice  of  the  insured  to  leave 
the  matter  to  the  Insurer  or  its  agent. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Gent.  IMg.  SS  &68,  558,  562-566;  Dec.  Dig.  «=» 
264.] 

e.  iRSTTRAitoE  4a»878— Bbbaoh  or  OoiromOH 
— Knowledge  of  Insuekb— Effect. 

Where  the  insurer  informed  the  husband  of 
defendant's  agent,  acting  as  her  agent,  that  the 
buildings  and  the  personal  property  therein 
sought  to  be  insured  were  subject  to  mortgages 
and  the  Imowledge  of  the  husband  or  agent  was, 
under  the  statute,  the  knowledge  of  t£e  insur- 
er, the  Insnrer  could  not  take  the  benefit  of.  the 
contract  and  receive  the  premiums  and  thereaft- 
er defeat  recovery  on  the  ground  that  the  mort- 
ga.gee'a  interest  m  the  property  was  not  stated 
In  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ft  968-897;    Dec.  Dig.  «b>378.I 

BxceptlonB  from  Rutland  Ck>mity  Court; 
TSL  I&  Waterman,  Judge. 

Action  by  Atignsta  I.  Wilson  and  another 
against  fhe  Commercial  Dnion  Assurance 
Company,  Umtted.  Verdict  and  Judgment 
tor  plaintiffs,  and  defendant  excepts.  Af- 
firmed. 

WUHam  H.  Preston,  of  Fair  Haven,  for 
plaintiffs.  J.  W.  Bedmcmd,  of  Newport,  for 
defendant. 

POWEB8,  J.  The  Are  Insurance  policy 
on  which  this  actlocf  is  predicated  was  le- 
aned by  the  defendant's  agent  at  Pair  Haven. 
It  ruiu  to  BCrs.  A.  I.  Wilson  and  Owen  B. 
Williams,  and  covers  certain  buildings  and 
personal  property  therein.  It  contains  many 
stipulations  and  conditions,  including  the 
following : 

"This  entire  policy  shall  be  void  if  the  In- 
sured has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact  or  drcum- 
stance  concerning  the  insurance  or  the  subject 
thereof;  or  if  the  interest  of  the  insured  in 
tte  property  be  not  truly  stated  herein." 

"This  ennra  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
snail  b«  void  if  *  *  *  the  hazard  be  increas- 
ed by  any  means  within  the  control  or  knowl- 
edge of  the  insured,  *  *  *  or  if  the  interest 
of  the  insured  be  other  than  nucondidonal  or 
sole  ownership;  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured In  f^  simple;  or  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become  in- 
cnmberea  by  a  chattel  mortgage." 

"This  policy  is  made  and  accepted  subject  to 
the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agreements, 
or  conditions  as  may  be  udorsed  hereon  or  add- 
ed hereto;  and  no  officer,  agent  or  other  repre- 
sentative of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy 
except  such  as  Iv  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto-;  and  as  to  such  provisions  and 
condltiona,  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions,  un- 
less such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto ;  nor  shall  any  privilege  or  per- 


mission affecting  the  insurance  under  this  pol- 
icy exist  or  be  claimed  by  the  insured,  unless 
so  written  or  attached." 

[1]  It  appears  that  when  this  p<fliey  was 
issued,  the  real  estate  covered  by  it  was  own- 
ed by  Owen  E.  Williams  and  his  wife,  Jen- 
nie A.  Williams,  In  Joint  tenancy.  The  per- 
sonal property  belonged  to  Owen  B.  Mrs. 
Wilson  held  a  valid  mortgage  on  the  real 
estate,  which  at  the  date  of  the  policy  amount- 
ed to  $1,200,  and  she  also  held  a  valid  diat- 
tel  mortgage  on  the  personal  property  to 
secure  another  debt,  which  at  the  time  nam- 
ed amounted  to  some  $300.  No  change  was 
made  In  the  title  between  the  date  of  the 
policy  and  April  4,  1914 — the  date  of  the  fire 
which  destroyed  the  property  Insured. 

It  thus  appears  that  several  of  the  condi- 
tions above  recited  were  broken  when  the 
policy  was  Issued;  for  the  interest  of  the 
insured  In  the  property  was  not  truly  stated 
in  the  policy,  the  Interest  of  the  Insured  was 
other  than  unconditional  or  sole  ownership, 
and  the  Insurance  covered  buildings  stand- 
ing on  ground  not  owned  by  the  Insured  in 
fee  simple.  All  this  comes  from  the  fact  that 
Mrs.  Williams'  interest  in  the  property  Is 
omitted  from  the  policy.  Schroedel  v.  Hum- 
boldt Fire  Ins.  Co.,  158  Pa.  St  459,  27  AtL 
1077.  The  policy  also  covered  personal  prop- 
erty Incumbered  by  a  chattel  mortgage.  And 
none  of  these  matters  were  covered  or  allud- 
ed to  by  any  Indorsement  upon  or  attach- 
ment to  the  policy. 

It  necessarily  follows  that  there  can  be  no 
recovery  here  If  effect  Is  to  be  given  to  the 
provisions  referred  to;  and  effect  must  be 
given  to  them,  unless  the  case  shows  such 
special  features  as  wUl  prevent 

[2]  It  appeared  below  that  the  Fair  Haven 
agent  of  the  defendant  was  Adelaide  W.  Shel- 
don, wife  of  H.  E.  Sheldon:  that  the  latter 
was  an  experienced  Insurance  man ;  that  he 
solicited  Insurance  In  Mrs.  Sheldon's  behalf, 
and  worked  with  her  In  the  office;  that  he 
wrote  the  body  of  the  poUcy  here  In  question, 
and  that  Mrs.  Sheldon  countersigned  It  as 
agent  of  the  company;  that  Mr.  and  Mrs. 
Sheldon  visited  the  premises  about  two 
months  before  the  policy  was  written,  and 
the  former  examined  the  same  with  a  view  ot 
Insuring  them;  that  on  another  occasion  a 
few  months  before  the  policy  was  issued  Mr. 
WllUams  called  at  the  office  of  the  agency 
and  talked  with  Mr.  Sheldon  regarding  the 
Insurance  on  this  property;  that  on  both 
these  occasions,  the  plaintiffs  informed  Mr. 
Sheldon  of  the  true  state  of  the  title  and  the 
Incumbrances  thereon  as  hereinbefore  set 
forth.  There  was,  however,  no  direct  evi- 
dence that  Mrs.  Sheldon  Imew  how  the  title 
stood  or  that  the  property  was  mortgaged; 
nor  was  there  anything  to  indicate  that  the 
company  Itself  knew  the  facts  regarding 
these  matters. 

The  first  question  presented,  then,  Is  as  to 
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the  effect  of  this  knowledge  on  the  part  of 
Mr.  Sheldon.  The  defendant  Insists  that 
evidence  thereof  was  Improperly  admitted, 
because  Mr.  Sheldon  was  not  the  def aidant's 
agent,  and  therefore  hla  knowledge  of  the 
facts  was  ImmaterlaL  But  under  oar  hold- 
ing In  Mullln  V.  Vt  Mutual  Fire  Ins.  Co.,  68 
Vt  113,  4  Atl.  817,  the  knowledge  acquired 
by  Sheldon  was.  In  legal  effect,  acquired  by 
Mrs.  Sheldon,  the  company's  agent  In  that 
case  one  Butler  acted  for  Manley,  the  agent, 
in  much  the  same  way  that  Sheldon  acted 
for  Mrs.  Sheldon;  and  it  was  held  that  his 
knowledge  was  the  knowledge  of  Manley,  and 
bound  the  company.  Moreover,  by  Na  128, 
Acta  of  1894,  now  found  In  P.  S.  4775,  it  was 
provided  that: 

"When  application  for  fire  inaumnce  is  taken 
or  transmitted  by  or  through  a  local  or  traveling 
agent  of  a  fire  insurance  company,  or  a  person 
acting  under  the  employment  of  an  agent  of  such 
company,  it  shall  be  deemed  to  be  the  act  of  the 
company;  and,  in  questions  arising  as  to  the 
facts  stated  in  such  application,  such  agent  or 
subagent  shall  be  deemed  to  be  the  agent  of  the 
insurers  and  not  of  the  insured." 

The  comprehensive  language  of  this  statute 
makes  it  apparent  that  it  was  intended  to 
cover  all  companies,  domestic  and  foreign, 
and  all  applications  written  and  verbal.  Ac- 
cordingly, we  bold  that  Sheldon's  knowledge 
was  the  company's  knowledge,  and  Is  to  be 
given  effect  accordingly.  What  standing, 
then,  have  these  conditions  and  provisions, 
In  view  of  the  fact  that  the  company  knew 
all  the  facts  when  it  issued  the  policy? 

[S,  4]  Warranties  In  contracts  of  Insurance 
are  of  two  kinds:  Aflarmative  and  promis- 
sory. The  former  relate  to  matters  existing 
at  or  before  the  Issuance  of  the  policy,  and 
have  the  effect  of  conditions  precedent  The 
latter  relate  to  matters  arising  after  the  is- 
suance of  the  policy,  and  have  the  effect  of 
conditions  subsequent  Those  here  involved 
are  of  the  first-named  class,  and  the  discus- 
sion herein  will  have  reference  to  that  class 
only.  Attention  Is  called  to  the  distinction 
since  it  is  very  frequently  overlooked  and  Is 
not  taken  note  of  in  the  very  comprehensive 
brief  of  this  defendant 

[S]  There  is  a  decided  and  growing  tenden- 
cy on  the  part  of  the  courts  to  treat  insur- 
ance contracts  as  standing  in  a  class  by  them- 
selves. However  illogical  this  tendency  may 
be  said  to  be,  its  existence  will  not  be  ques- 
tioned. Courts,  and  among  the  number  our 
own,  have  taken  occasion  to  refer  to  some 
of  the  peculiar  features  of  and  attending 
these  contracts;  that  the  policy  contains  so 
many  and  such  Intricate  conditions  and  stipu- 
lations that  an  ordinary  mind  cannot  grasp 
their  significance;  that  the  opportunity  for 
negotiation  and  discussion  of  terms,  usual 
in  the  case  of  ordinary  contracts,  is  denied 
an  applicant  for  insurance,  inasmuch  as  the 
terms  of  the  policy  are  prepared  and  fixed 
in  advance,  and  there  is  little  for  the  prop- 
-erty  owner  to  do  but  to  take  the  policy  of- 
fered him  OE  go  without  protection;   that  it 


is  the  general  practice  with  the  insuring  pub- 
lie  to  leave  it  all  to  the  agent,  who  is  usually 
a  competent  and  reliable  adviser.  Front 
these  and  perhaps  some  other  considerations 
growing  out  of  the  advantage  which  the  com- 
pany has  over  the  applicant,  the  courts  have 
very  generally  leaned  strongly  against  for- 
feitures invoked  in  defense  of  honest  claims. 

[I]  As  would  be  expected,  the  cases  on  this 
subject  are  in  hopeless  conflict  Indeed,  those 
in  the  same  Jurisdiction  are  frequently  out 
of  harmony  and  sometimes  positively  incon- 
sisteat  See  note  to  Gish  v.  Insurance  Co., 
13  L.  B.  A.  (N.  S.)  82&  A  study  of  them  wiU 
show,  however,  that  with  some  exceptions, 
notably  Massachusetts  and  the  Federal  Su- 
preme Court,  the  very  generally  accepted  rule 
is  that  stated  in  Wood  v.  American  Fire  Ins. 
Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St  Kep. 
733,  as  follows: 

"The  restrictions  inserted  in  the  contract  up- 
on the  power  of  the  agent  to  waive  any  condi- 
tion, unless  done  In  a  particular  manner,  can- 
not be  deemed  to  apply  to  tiiose  conditions 
which  relate  to  the  inception  of  the  contract 
when  it  appears  that  the  agent  has  delivered  it 
and  received  the  preminma  with  full  knowledge 
of  the  actual  sitaation.  To  take  the  benefit  of 
a  contract  with  full  knowledge  of  all  the  facts 
and  attempt  afterwards  to  defeat  it,  when  called 
upon  to  perform,  by  asserting  conditions  relat- 
ing to  those  facts  would  be  to  claim  tliat  no 
contract  was  made  and  thus  operate  aa  a  fraud 
upon  the  other  party." 

The  cases  adopting  this  rule  are  too  numer- 
ous for  citation.  See  note,  2  Ann.  Oas.  280. 
Among  those  presently  accessible  to  the  writer 
are  the  following:  Skinner  v.  Norman,  165 
N.  T.  666,  59  N.  B.  309,  80  Am.  St  Bep.  776; 
Medley  v.  German  Ailianoe  Ins.  Co.,  55  W. 
Va.  342,  47  &  B.  101,  2  Ann.  Cas.  99;  Vir- 
ginia F.  &  M.  Ins.  Co.  T.  Bichnxmd  Mica  Oa, 
102  Va.  429,  46  S.  B.  463,  102  Am.  St  B^. 
846;  Hartford  Fire  Ina.  Ca  v.  Keating,  86 
Md.  130.  88  Att.  29,  63  Am.  St  Bep.  490; 
Hoose  V.  Prescott  Ins.  Co.,  84  Mich.  300,  47 
N.  W.  587, 11  L.  B.  A,  340 ;  State  Mutual  Ins. 
Co.  V.  Letourette,  71  Ark.  242,  74  S.  W.  300, 
100  Am.  St  Bep.  63 ;  Anderson  v.  Manchester 
Fire  Assurance  Co.,  69  Minn.  182,  60  N,  W. 
1095,  63  N.  W.  241,  28  U  B.  A.  609,  50  Am, 
St  Bep.  400;  Menk  v.  Home  Ins.  Oa,  76  Cal. 
51,  14  Pac  837,  18  Pac.  U7,  9  Am.  St  Bep. 
158 ;  Johnson  ▼.  .Stna  Ins.  Co.,  123  Ga.  404. 
51  S.  B.  339, 107  Am.  St  Bep.  92;  McGonig^e 
V.  Susquehanna  Mut  F.  Ins.  Co.,  168  Pa.  1. 
31  AU  868;  Cent  Market  Street  Co.  ▼.  No. 
British  &  M.  nis.  Co.,  245  Pa.  272,  91  AtL 
662 ;  Lelsen  v.  St  Paul  F.  &  M.  Ins.  Co.,  20 
N.  D.  316,  127  N.  W.  837,  SO  U  B.  A.  (N.  3.) 
539;  Beed  v.  Equitable  F.  &  M.  Ins.  Ca,  17 
B.  I.  786,  24  Atl.  833,  18  I/.  B.  A.  496;  Hum- 
boldt Fire  Ins.  Co.  v.  Ashby,  67  Ind.  App. 
682,  108  N.  B.  150 :  Farmers'  Mut  Ins.  Asa'n 
V.  Tankersley  (Ala.  App.)  69  So.  410;  Mester^ 
man  v.  Home  Mut  Ins.  Ca,  6  Wash.  624,  32 
Pac.  458,  34  Am.  St  Bep.  877;  Hartford  F. 
Ins.  Co.  V.  Haas,  87  Ky.  631,  9  S.  W.  720,  2 
L.  R.  A.  64;  Home  Ins.  Co.  v.  Mendenhail, 
164  HI.  458,  45  N.  B.  107S.  36  L.  B.  A.  374; 
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Fnnk  v.  Anchor  F.  Ins.  Ga  (Iowa)  153  N.  W. 
1018 ;  Simpson  y.  Oh.  Farmers'  Ins.  Co.,  184 
BHdJ.  W7,  161  N.  W.  610;  Graham  v.  Fire 
Im.  Co.,  48  S.  a  195,  26  S.  E.  323,  58  Am.  St. 
Eep.  707 ;  Bigelow  v.  Granite  SL  P.  Ins.  Co., 
94  Me.  39,  46  Aa  808;  Spalding  t.  K.  E.  F. 
Ins.  Ga,  71  N.  H.  441,  52  AtL  858 ;  Germanla 
Fire  Ins.  Ga  v.  Barrlnger,  43  CM.  279,  142 
Pac.  1026 ;  Welch  v.  Fire  Ase'n,  120  Wis.  456, 
98  N.  W.  227. 

Some  of  the  foregoing  cases.  It  should  be 
noted,  hold  that  the  knowledge  which  bind.s 
the  cotupauy  and  so  effects  an  estoppel  must 
be  that  of  a  general  agent  But  many  hold 
that  one  who  la  authorized  by  the  company  to 
solicit,  negotiate,  and  Issue  contracts  of  In- 
surance Is  a  general  agent,  within  the  mean- 
ing of  this  rule.  But  we  need  give  no  atten- 
tion to  this  distinction  since  the  statute  makes 
the  act  of  the  local  agent  the  act  of  the 
company.    P.  S.  4775. 

FerUnrait  suggestions  on  this  subject  are 
to  be  found  in  our  own  cases. 

In  Brink  &  Go.  t.  Merchants'  &  M.  Ins.  Go,, 
49  Yt  442,  both  afflrmatlre  and  promissory 
warranties  were  concerned,  though  the  latter 
were  mainly  relied  upon.  The  agents  of  the 
defendant  knew  when  they  delivered  the  pol- 
icy of  the  use  to  which  the  property  had  been 
and  was  being  put.    The  court  said  that : 

"By  executing  the  polioy  with  fall  knowledge 
of  these  facts,  the  company  is  estopped  from 
setting  up  any  defense  predicated  upon  the 
plaintiff's  omission  to  give  tliem  formal  notice 
of  these  facts." 

Carrigan  v.  Insurance  Co.,  53  Vt  418,  38 
Am.  Bep.  687,  Involved  the  binding  force  of  an 
agent's  assurance  that  benzine  was  covered 
by  the  terms  of  the  policy.  It  was  said  in 
the  opinion  that  the  agent's  statement  that 
benzine  could  be  kept  by  assured  would  be  In- 
admissible as  showing  that  this  was  a  part 
of  the  contract,  but  as  showing  that  the  de- 
fendant had  knowledge  that  it  was  kept  by 
the  assured,  It  was  competent ;  and  If,  know- 
ing this,  the  company  subsequently  treated 
the  policy  in  force  and  levied  assessments 
upon  It,  this  amounted  to  a  change  of  the 
contract.  These  are  the  very  clrcimistances 
In  which  other  courts  find  an  estoppel.  And 
It  is  submitted  that  it  is  wholly  immaterial 
whether  one  or  more  assessments  are  collect- 
ed after  the  company  has  notice  of  the  facts ; 
nor  does  It  change  the  situation  If  the  com- 
pany collects  Its  entire  toll  at  the  time  the 
I>oUcy  Is  delivered.  If  It  is  then  In  possession 
of  the  facts. 

In  Tripp  Sc  Bailey  y.  Vermont  Life  Ins. 
Co.,  55  Vt  100,  It  was  held  that  evidence  that 
the  company  had  previously  accepted  premi- 
ums long  after  the  Ume  of  payment  spedQed 
in  the  policy  tended  to  show  a  waiver  on  the 
part  of  the  company  of  a  provislrai  of  the 
policy  that  such  default  should  avoid  the 
policy.  In  Smith  y.  Niagara  F.  Ins.  Oo.,  60 
Vt  682,  15  Aa  353,  1  U  R.  A.  216,  6  Am.  St 
Bep.  144,  a  case  involving  the  authority  of 
a  local  agents  ttal*  stgniflcant  language  Is 


"We  think  he  [tbe  local  ageati  had  no  anthop- 
ity  to  waive  that  condition  of  the  policy  requit- 
ing a  sworn  statement  in  the  settlement  of  a 
loss,  although  he  might  unless  restricted,  waive 
conditions  concerning  the  issuance  of  a  policy, 
or  anything  apparently  within  the  scope  of  his 
authority,  m  the  business  committed  to  him." 

This  decision  was  rendered  before  the 
amendment  of  the  statute  hereinbefore  dted, 
stnoe  which  time  the  statement  "unless  re- 
stricted" would  be  inapplicable  for  the  simple 
reason  that  the  local  agent  cannot  be  restrict- 
ed in  such  matters. 

Blng  y.  Insorance  Co.,  51  Vt  563,  is  very 
much  In  point  There  the  applicant  correctly 
informed  the  local  agent  of  the  state  of  the 
title  to  the  pr<4>erty  Insured;  the  agent  on 
his  own  responsibility,  divided  the  mortgage 
equally  between  the  two  properties  covered, 
and  so  stated  it  In  the  application.  Evidence 
of  these  facts  was  excluded  and  this  was  held 
error,  on  the  ground  that  the  proposed  evi- 
dence would  show  an  estoppel.  The  parol 
evidence  rule  was  Invoked  in  support  of  the 
ruling,  but  the  court  said  in  effect  that  the 
purpose  of  the  evidence  was  to  show  that 
however  false  the  statement  the  company 
through  Its  agent  was  fully  informed  as  to 
the  facts,  and  of  Its  own  motion  incorporated 
a  false  statement  in  the  application.  In  Bing 
v.  Insurance  Co.,  54  Vt  434,  it  was  said  that 
If  a  company,  after  it  had  notice  of  a  mort- 
gage, continued  to  treat  the  assured  as  hold- 
ing a  subsisting  policy  and  bound  by  its  terms 
and  conditions,  it  would  be  a  waiver  of  the 
forfeiture  on  this  account 

In  Mullln  V.  Insurance  Co.,  hereinbefore 
cited,  It  was  held  that  the  cranpany  was  es- 
topped from  setting  up  a  forfeiture  on  ao. 
count  of  the  misstatement  as  to  title  and  oc- 
cupancy, by  the  knowledge  of  the  facts  on  the 
part  of  Butler.  In  Tarbell  v.  Insurance  Go., 
63  Vt  53,  22  Att.  688,  the  owner  correctly  re- 
ported the  state  of  the  title  to  the  company's 
agent  who  misstated  the  same  in  the  applica- 
tion. It  was  held  that  the  knowledge  of  the 
agent  bound  the  company,  and  he — 

"being  fully  informed,  by  the  applicant  in  re- 
gard to  the  true  state  of  the  title,  and  of  the 
relations  of  Tarbell  and  Thayer  thereto,  -his 
representatifm  thereof  in  the  application,  bound 
the  defendant,  and  estopped  it  from  denying 
the  truth  of  the  representations  of  the  title  as 
there  made." 

niere  Is  nothing  in  our  cases,  when  read 
in  the  light  of  actual  case  made  by  thei  record, 
that  is  to  the  contrary.  It  thus  appears  that 
this  court  is  deliberately  committed  to  the 
doctrine  established  by  the  cases  above  cited. 
To  be  sure,  it  does  not  appear  that  the  pol- 
icies Involved  In  our  cases  contained  the  re- 
striction on  the  authority  of  the  agents  to 
waive,  except  in  a  particular  manner;  but 
the  cases  show  that  this  provision  does  not 
affect  the  question,  and,  besides,  the  statute 
referred  to  makes  such  restrictions  wholly 
inoperative.  To  hold  otherwise  would  be  to 
allow  the  companies,  by  multiplying  their  lim- 
itations, to  repeal  or  emasculate  the  statute.  - 

The  plain,  human  Justice  of  this  doctrine 
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la  perfectly  apparent  To  allow  a  company 
to  accept  one'a  money  for  a  policy  of  Insur- 
ance which  it  then  knows  to  be  void  and  of 
no  eCFect,  though  it  knows,  as  it  must,  that 
the  assured  belleres  It  to  be  valid  and  bind- 
ing, Is  so  contrary  to  the  dictates  of  honesty 
and  fair  dealing,  and  so  cloeely  related  to 
positive  fraud,  as  to  be  abhorrent  to  fair- 
minded  men.  It  would  be  to  allow  the  com- 
pany to  treat  the  policy  as  valid  long  enough 
to  get  the  premium  on  it,  and  leave  It  at 
liberty  to  repudiate  It  the  next  moment. 
This  cannot  be  deemed  to  be  the  real  inten- 
tion of  the  parties.  To  hold  that  a  literal 
construction  of  the  policy  expressed  the  true 
Intention  of  the  company  would  be  to  Indict 
It  for  fraudulent  purposes  and  designs  which 
we  cannot  believe  It  to  be  guilty  of. 

We  hold,  therefore,  that  the  provisions  here 
relied  upon  do  not,  in  the  drcnmstances,  pre- 
vent a  recovery,  and  find  no  error  In  the  rec- 
ord. 

Affirmed. 


MARX  T.  MARX.     (Noa.  40,  41.) 
(Court  of  Appeals  of  Maryland.    Jan.  11, 1918.) 

1.  EZBCUTOBS   AND   AOiaNIBTRATOBB   «=»221 — 

Skbvicbs  to  Dbosdbmt  bt  SxBAMaK&— Com- 
pensation. 

Where  care,  nursing,  and  similar  services 
arc  furnished  by  a  person  not  a  member  of 
the  same  family  as  the  one  for  whom  they  were 
furnished,  the  mere  fact  of  furnishing  such 
services  is  prima  facie  evidence  of  an  Implied 
undertaking  to  pay  what  they  are  worth  in  the 
absence  of  special  value. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  H  901-003j^, 
1858,  1801-1863,  1865,  1866,  1871-1874,  1876; 
Dec  Dig.  «=221.] 

2.  BxECUTons  and  Admimstbatobs  ®=>221 — 
Kinsman's  Sebvioes  to  Decedent— Com- 
pensation. 

Where  such  services  wei«  furnished  by  a 
member  of  decedent's  family,  no  such  obligation 
to  pay  is  implied;  the  presumption  in  such 
case  being  that  the  services  were  gratuitous. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {§  901-40334, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec  Dig.  «=»221.] 

3.  ExKcnTOBS  and  Administratobs  4=»205 — 
Services  to  Decedent— Contract— When 

Implied. 

In  actions  to  recover  against  decedents'  es- 
tates for  care  and  nursing  and  similar  services 
renilered  to  decedent,  the  question  whether 
such  services  were  rendered  under  an  implied 
contract  for  payment  therefor  is  to  be  deter- 
mined by  ascertaining  whether,  under  all  the 
circumstances  of  the  case,  the  services  were  of 
such  a  character  as  to  lead  to  a  reasonable  be- 
lief that  tliere  was  an  understanding  between 
the  parties  that  compensation  should  be  paid  for 
the  services  under  a  design  to  charge  for  such 
services  and  an  expectation  on  decedent's  part 
to  pay  therefor,  at  the  time  of  their  rendition. 

[Ed.  Note.— For  other  ca-ses,  see  Executors 
and  Administrators,  Cent.  Dig.  8  782;  Dec  Dig. 
<S=»205.] 

4.  EXECUTOBS  and  Administratobs  4=9451— 
Services  to  Decedest  —  Compensation — 
Evidence— RtjmciENOT. 

In  an  action  by  the  daughter-in-law  against 
her  father-in-law's  estate  to  recover  for  care, 


nnrsing,  and  similar  services  rendered  to  him 
during  his  last  years,  evidence  held  sufficient 
to  take  the  question  oi  deosdent's  implied  agree- 
ment, under  a  design  on  her  part  to  charge, 
and  an  exi>ectation  on  decedent's  part  to  pay 
therefor,  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ezecntora 
and  Administrators,  Cent  Dig.  {I  906,  1877- 
1882;   Dec  Dig.  «=>461.] 

6.  LnoTATioN  OF  AonoNs  4S3S0  —  Sbbvicbs 

TO  Decedent— Statute  op  Iiimitations. 
An  action  for  care  and  nursing  rendered  to 
decedent  covering  a  period  of  Seven  years, 
where  the  action  was  commenced  shortly  after 
decedent's  death,  was  not  barred  by  the  statute 
of  limitations;  the  only  evidence  as  to  when 
compensation  for  the  services  was  to  be  paid 
bedng  that  it  should  be  at  decedent's  death,  and 
the  services  being  continued  to  the  time  oC  his 
death. 

[Ed.  Note.— For  other  cases,  see  tiimJtatloo  of 
Actions,  Cent.  Dig.  §8  273-279;  Dec.  Dig.  <S=» 
50.] 

6.  WtTNEssES  «=s»139— Sebvioes  to  Decedbstt 
BT  Dauohteb-in-Law— Husband's  Testi- 

MONT. 

In  an  action  by  the  daughter-in-law  to  re- 
cover against  decedent's  estate  for  care  and 
nursing  furnished  him,  it  was  not  error  to  al- 
low her  husband  to  testify  what  decedent  said 
to  plaintiff  in  relation  to  the  services  she  was 
to  render  him,  and  compensation  therefor,  on 
the  ground  that  the  husband  and  wife  were  so 
connected  as  to  render  a  verdict  in  favor  of  the 
wife  a  benefit  to  the  husband,  and  that  there- 
fore be  should  be  regarded  as  a  party  to  the 
suit,  since  such  ruling  would  be  an  nnwarranted 
extension  of  Code  Pub.  Civ.  Laws,  art.  .S.5,  I  3, 
prohibiting  parties  to  the  cause  tostifsrlng  to 
transactions  with  decedent. 

[Bd.  Note. — For  other  cases.  8p<«  Witnesses, 
Cent  Dig.  §|  582-697;   Dec  Dig.  <8=>139.] 

7.  ExEctrroRS  and  Admtnirthators  «=5»221— 
Sekvices  to  Decedent— Extent  and  Ohab- 
ACTEB— Evidence. 

Evidence  by  the  husband  in  such  action 
that  at  dmes,  when  decedent  was  sick,  plaintiff 
was  unable  to  care  for  him  without  assistance, 
which  she  procured  and  paid  for,  was  admissible 
as  tending  to  characterize  decedent's  condition 
and  the  extent  of  care  and  nursing  necessary  to 
be  given  him,  since  the  amount  of  compensa- 
tion to  which  plaintiff  was  entitied  was  de- 
pendent upon  such  considerations. 

[E^.  Note.— For  other  cases,  see  Ezecoton 
and  Administrators.  Cent.  Dig.  {{  901-903Uf 
1S58,  1861-1883.  1865,  1868,  1871-1874,  1876; 
Dec.  Dig.  «8=>221.] 

8.  EXEOCTOBS  AND   ADMINISTRATOBS  9=3221— 

Services  to  Decedent— Intent  to  OHABea 

—Evidence. 

Evidence  by  such  husband  and  another  wit- 
ness that  the  plaintiff  was  expecting  pay  for 
such  services,  it  appearing  that  plaintiff  had 
frequent  conversations  with  sodi  witnesses  in 
relation  thereto,  and  that  plaintiff  bad  been  ap- 
proached by  decedent  and  asked  by  him  to  per- 
form the  services  with  a  promise  to  pay,  was 
admissible,  since  it  tended  to  show  that  at  the 
time  of  rendition  of  such  services  there  was  a 
deeign  on  plaintifrs  part  to  charge  therefor. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Il  OOl-SOJ^, 
1868,  1861'-1803,  1865,  1866,  18^.-1874,  1876; 
Dec  Dig.  «=9221.] 

9.  Evidence  «=94T4^NonBXPEBT  Tbstimont 
— Vax,u«. 

It  was  not  error  in  such  action  to  allow 
such  witnesses  to  testify,  without  qualifying  aa 
experts,  to  the  value  of  such  services  rendered, 
where  such  witnesses  were  present  much  of  the 
time  when  the  services  were  being  performed. 
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dnce  thej  wer«  not  testifyiiif  as  ezperts,  but 
merely  as  persons  familinr  with  the  character 
and  extent  of  the  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219;   Dee.  Dig.  «=»474.] 

10.  executobs  and  aoministbators  ®=s>221— 
Sekvicks  to  Deokdcnt— Bask  Deposits— 
evidenck. 

Evidence  that  decedent  had  some  $11,000 
nn  doposit  in  several  bankfi  W3R  properly  admit- 
ted in  such  action  where  offered  for  the  purpose 
of  showing  decedent's  intention  to  pay  ibr  snch 
services  under  statements  by  him  that  he  tiad 
enough  to  so  pay,  and  not  to  show  to  whom 
the  money  actnaUy  belonged. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  K  901-9034,  1858, 
1861-18^.  1805,  1866»  1871-1874,  1876;  Dec. 
Dig.  «8==>Sl.] 

Appeals  from  Baltimore  Gonrt  of  Common 
Pleas ;  James  P.  Oorter,  Judge. 

"To  be  officially  r^orted." 

Action  by  Aagnata  Marx  against  Charles 
Marx,  executor  of  John  Marx,  deceased. 
Judgment  for  pflaintlff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BOTD,  0.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  UHNBR,  and  STOCK- 
BBIDUD.  JJ. 

Frank  Driscoll  and  6.  Clem  Graetzel,  both 
of  Baltimore,  for  appellant  C.  Ross  Mace 
and  W.  Calvin  Chesmit,  both  of  Baltimore 
(W.  Carroll  Hunter,  of  Baltimore,  on  the 
brief),  for  appellee. 

PATTISON^.  John  Marx,  by  his  will 
executed  in  May,  1901,  devised  to  his  daugh- 
ter, Gertrude  SIppel,  15  acres  of  land  in  Bal- 
timore county.  To  his  son  George  he  gave 
the  sum  at  |2,000  "or  the  release  of  the  mort- 
gage" for  said  sum,  held  by  him  resting  as  a 
lien  upon  the  lands  of  George.  To  Charles, 
another  son,  he  gave  |2,000  in  cash  and  a 
designated  mortgage,  held  by  the  testator,  for 
the  sum  of  $600.  To  each  of  his  daughters, 
Lizssle  Beinecke  and  Annie  Quick,  he  gave  the 
Bam  of  $2,000,  and  to  his  remaining  son, 
John,  he  gave  the  residue  of  his  estate,  pro- 
vided he  maintained  and  supported  him  so 
long  aa  he  lived.  Charles  was  named  as 
his  «cecntoT.  The  testator  made  his  home 
with  John  until  September,  1901,  when  be 
left  and  went  to  the  home  of  his  son  George, 
where  he  remained  until  his  death  in  June, 
1912.  The  appellee,  Augusta  Marx,  is  the 
wife  of  George,  and  this  suit  is  brought  by 
her  to  recover  for  services  she  rendered  to 
her  father-in-law  In  caring  for  and  attend- 
ing to  him,  "Including  nursing,  washing,  and 
mending,"  for  the  period  he  was  at  the  home 
of  George,  to  wit,  from  September  15,  1901,  to 
June  16,  1912,  659  weeks.  The  case  was 
tried  by  a  Jury  In  the  court  of  common  pleas 
of  Baltimore  city,  and  a  verdict  rendered  In 
favor  of  the  plaintiff,  upon  which  a  judgment 
was  entered.  It  Is  from  that  Judgment  this 
appeal  is  taken. 

[1, 2]  The  law  In  respect  to  actions  brought 
to  recover  for  services  rendered,  such  as  we 


find  in  this  case^  is  now  well  settled  In  this 
state.  As  between  persons  not  members  of 
the  same  family,  the  mere  fact  of  rendering 
services  useful  to  the  party  to  whom  they 
are  rendered  furnishes  prima  facie  evidence 
of  their  acceptance,  and.  In  the  absence  of 
some  proof  to  the  contrary,  raises  an  obliga- 
tion to  pay  what  tliey  are  worth ;  there  being 
no  proof  of  special  value.  Spencer  v.  Traf- 
ford,  42  Md.  1.  But  this  is  not  the  rule 
where  the  services  are  rendered  by  a  mem- 
ber of  the  family  of  the  person  served.  In 
such  cases,  a  presumption  of  law  arises  that 
such  services  are  gratuitous.  Blxler  v.  Sell- 
man,  77  Md.  490,  27  Atl.  137.  The  case  before 
us  falls  within  the  class  of  cases  last  men- 
tioned, and  It  was  so  treated  by  the  lower 
court  and  the  couns^  of  the  plaintiff  in  the 
trial  of  the  case  below. 

[3]  The  law  applicable  to  this  class  of  cas- 
es is  clearly  stated  tu  Bantz,  Ex'r,  t.  Bantz, 
52  Md.  686,  where  it  is  said: 

"In  order  to  justify  a  claim  for  services  being 
allowed  against  a  decedent,  there  must  have 
been  a  design,  at  the  time  of  the  rendition,  to 
charge,  and  an  expectation  on  the  part  of  the 
recipient  to  pay,  for  the  services.  The  services 
must  have  been  of  such  character,  and  rendered 
under  such  circumstances,  as  to  fairly  imply  an 
understanding  of  payment  and  a  promise  to 
pay.  There  must  nave  been  an  express  or  Im- 
plied understanding  between  the  parties  that  a 
charge  for  the  services  was  to  be  made,  and  to 
be  met  by  payment" 

The  jury,  in  determining  whether  there  is 
an  Implied  contract  In  such  cases,  should 
follow  the  rule  laid  down  in  the  case  of  Guild 
v.  Guild,  15  Pick.  (32  Mass.)  129,  and  approv- 
ed by  this  court  in  Bantz,  Eix'r,  7.  Bantz,  su- 
pra: 

"That  if  under  all  the  circumstances  of  the 
case  the  services  were  of  such  a  character  as  to 
lead  to  a  reasonable  belief,  that  it  was  the  un- 
derstanding of  the  parties  that  pecuniary  com- 
pensation should  be  made  for  them,  then  they 
might  find  an  implied  promise  and  quantum 
meruit." 

[4]  The  facts  found  in  the  record  In  this 
case  conclusively  show  that  the  pilalntiff  ren- 
dered services  to  the  defendant's  decedent, 
and  the  only  question  to  be  determined  is 
whether  she  Is  entitled  to  recover  therefor 
under  the  law  as  we  have  stated  It 

The  record  discloses  that  the  father  left 
the  home  of  his  son  John  because  of  the 
treatment  of  him  by  John  and  his  children, 
especially  because  of  tiie  treatment  of  the 
children.  George,  in  his  testimony,  states 
that  his  father  said  to  him,  on  the  occasion 
that  be  came  to  his  home,  that  "John  Iiad 
chased  him  away,"  and  he  asked  if  he  could 
stay  with  him.  The  home,  In  which  George 
and  his  wife  lived,  was  small,  and  this  fact 
was  mentioned  by  George;  but  the  sugges- 
tion was  made  by  the  father  that  he  build  an 
addition  to  the  house  and  that  he  would  give 
him  the  money  with  which  to  build  It  After 
saying  this,  George  said: 

"He  walked  over  to  my  wife,  and  he  patted 
her  on  the  shoulder,  and  said  'I  want  you  to 
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take  care  of  me  as  long  as  I  live.'  He  said, 
'Ton  will  get  paid  for  it  at  my  death.'  He  said 
that  John  shonld  not  have  the  money  because  he 
chased  him  away." 

He  also  testified  that  bis  father  would 
often  speak  of  the  care  and  attention  given 
him  by  the  plaintiff  to  those  who  from  time 
to  time  visited  his  home,  and  his  father  would 
say  on  these  occasions  that: 

"She  had  to  do  the  work  for  him,  and  after 
he  was  dead  that  there  was  money  enough  there 
to  pay  for  it,  that  my  brother  bad  money  enough 
left  out  of  his  estate  to  pay  for  it" 

Witness  also  spoke  of  a  conversation  his 
father  had  with  Mrs.  WUIhouck  in  1911,  aft- 
er the  death  of  his  son  John  In  1909,  In  which 
he  told  her  that : 

The  plaintiff  "had  to  do  all  his  work,  clean 
his  room  and  wash  for  lilm  and  make  bds  bed, 
and  after  he  dies  he  says  be  had  money  enough 
there  to  pay  for  it" 

Mrs.  WlUhouck,  to  whom  we  have  Just  re- 
ferred, was  a  friend  of  Mrs.  Marx  and  had 
for  many  years  visited  the  home  of  the  plain- 
tiff two  or  three  times  a  week  and  at  times 
when  John  Marx,  Sr.,  was  slcl^  would  assist 
her  in  caring  for  and  attending  to  him.  Mrs. 
WlUhouck  testified  that  on  a  visit  to  the 
home  of  the  plaintiff,  shortly  after  Mr.  Marx, 
Sr.,  had  come  there,  she  had  a  conversation 
wltb  blm  in  wtilcb  he  said  that  be  had  come 
to  George's  to  live,  "that  he  was  with  John, 
but  John  did  not  treat  him  Jnst  as  he  would 
have  liked,  the  children  especially,"  and  that 
he  was  going  to  make  his  home  with  Geoi^e 
and  bis  wife.  "But  that  Mrs.  Marx  should 
not  be  forgotten  when  he  was  dead,  because 
be  Intended,  as  he  had  made  a  will,  and  be 
bad  intended  for  each  and  every  one  to  have 
$2,000,  with  the  exception  that  George  Marx 
was  to  have  the  release  of  the  mortgage;  and 
bis  daughter  Mrs.  Slppel  was  to  have  the 
other  ground.  But  from  the  Interest  and  all 
that  was  left  that  was  placed  in  John's  name; 
that  Mrs.  Marx  should  be  paid  out  of  that 
for  doing  what  she  did  for  blm."  Mrs.  WUl- 
bouck  also  testified  that  on  subsequent  visits 
to  George  Marx,  so  late  as  1911,  John  Marx, 
Sr.,  would  refer  to  the  subject  of  Mrs.  Marx's 
treatment  of  him  and  her  compensation  there- 
for, "that  he  very  seldom  spoke  of  any  of 
his  ddldren  with  the  exception  of  John,  that 
he  said  had  his  money.  He  often  spoke  of 
him  with  regard  to  having  the  money.  He 
said  John  bad  bis  money,  and  that  Mrs. 
Marx  would  not  l>e  forgotten  after  he  was 
dead;  that  he  had  enough  money  that  was 
left  tiiere  for  her  services  for  working  and 
doing  for  him."  While  upon  the  stand  Mrs. 
WlUhouck  was  asked,  "Do  you  know  wheth- 
er Mrs.  Marx  expected  to  be  paid  after  the 
old  gentleman's  death?"  To  which  she  re- 
plied, "Yes,  because  she  often  said  It" 

It  Is  disclosed  by  the  record  that,  at  the 
time  of  the  execution  of  the  will,  the  tes- 
tator had  considerable  money  In  several  of 
the  savings  banks  of  the  dty,  and  that  the 
bank  books  showing  such  deposits  were  In 
the  Booseonion  of  his  son  John,  where  they 


remained  after  the  father  took  up  bis  abode 
with  George.  Several  years  after  tlie  tes- 
tator left  the  home  of  John,  be  on  one  oc- 
casion said  to  George,  as  George  testifies, 
"It  looks  funny,  I  am  here,  and  my  bank 
books  are  down  at  John's.  That  la  not  go- 
ing to  do."  And  be  directed  George  "to  hook 
the  horse  to  the  buggy"  and  they  would  go 
down  and  get  them.  They  went  to  John's, 
and  the  father  said  to  him,  "John,  I  want 
those  bank  books ;  that  money  In  those  bank 
books  belongs  to  me,"  and  John  gave  blm  tbe 
boolcs.  After  reaching  home,  ttte  father  went 
to  the  room  of  George  and  said  to  blm, 
handing  blm  the  books:  "Zou  keep  these; 
that  in  case  of  fire  you  will  know  where  they 
are."  George  took  them  and  placed  them  in 
a  drawer,  which  lie  locked,  and  there  they 
remained  for  some  time,  when,  on  one  occa- 
sion, he  examined  them  and,  not  being  able 
to  understand  them,  as  be  was  "not  much 
on  figures,"  be,  in  1904,  got  one  Hedeman, 
who  at  times  came  to  bis  house  on  business, 
to  examine  and  to  explain  the  Imoks  to  him, 
and  it  was  then  shown  that  the  aggregate 
amount  on  deposit  in  the  banks  Issuing  the 
books  was  $11,964.30.  These  books,  as  testl- 
fied  to  by  George,  remained  In  his  possession 
for  nearly  two  years,  when  his  father  said 
to  lilm,  "George,  you  attend  to  those  bank 
books  in  town  and  have  the  Interest  put  In 
them."  In  reply  thereto,  flp»rge  said,  "I 
don't  Imow  anything  about  iKa  luinkB,"  and 
his  father  said,  "What,  you  don't  know  any- 
thing about  the  banks?  •  *  *  Well  then, 
take  them  down  to  John  and  let  John  take 
them  down  and  have  the  Interest  put  In 
them."  He  took  them  down  and  gave  them 
to  John  after  telling  blm,  as  be  had  been 
directed  by  his  father,  to  carry  them  to  the 
bank  and  have  the  Interest  put  in  them.  He 
said,  "AU  right,"  and  George  never  again 
had  the  boolcs  In  bis  possession.  The  father 
thereafter  spoke  of  them,  but  said  It  made  no 
difference  whether  the  books  "laid  here  or 
there."  He  said  "the  money  in  these  books 
belonged  to  Iilm."  George  also  testified  that 
while  the  boolcs  were  In  bis  possession  not 
one  cent  was  drawn  from  bank  on  them.  His 
father,  at  such  time,  liad  another  book  upon 
which  be  drew  what  money  be  needed,  al- 
though be  never  saw  "inside"  that  book.  The 
books  remained  with  John  until  they  were 
given  by  him  to  his  brother  Charles.  This 
was  in  consequence  of  a  conversation  had  by 
George  with  John  while  on  a  visit,  with  his 
wife,  to  the  home  of  John.  At  this  time 
John  was  in  bad  health,  and  was  worried  be- 
cause he  had  these  books,  and  did  not  seem 
to  know  what  dlspo^tion  to  make  of  them. 
He  said  his  having  the  books  "might  malte 
trouble."    George  said  to  bim: 

"You  don't  have  to  worry  about  that  I  will 
see  my  attorney  to-morrow,  and  I  will  ask  him 
what  you  should  do  about  It,  and  be  said,  'AU 
right,  I  wish  you  would.' " 

George  saw  his  attorn^,  Mr.  Maoe,  and 

was  told  by  him  that  John  should  give  th* 
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money  either  to  him  (George)  or  Ohariea. 
He  thereafter  saw  Jotm  and  told  him  what 
his  attorney  had  said.  Be  heard  no  more 
from  John  as  to  the  disposition  of  the  books, 
and  did  not  know  what  he  had  done  with 
them  until  told  by  Charles  that  he  had  given 
them  to  him.  This  was  told  hUn  while  John 
was  at  Shennrd  Asylum.  In  conversation 
with  Charles,  George  asked  him: 

"Say,  Charlie,  did  Jolin  transfer  you  this  mon- 
ey? He  said:  'Yes,  I  got  that;  that  is  all 
right.'    So  I  didn't  iMther  any  more  about  it" 

After  the  death  of  the  testator,  Charles 
quallfled  as  executor  and  filed  the  Inventory 
of  his  decedent's  estate.  It  contained  but 
two  items.  The  first  being  the  mortgage 
from  George,  $2,000,  and  the  other  "cash 
on  deposit  with  Alexander  Brown  &  Sons 
Banks,  $6,057.61"— total  $8,067.61. 

We  have  gone  very  fully  Into  the  evidence 
as  to  the  deposits  In  the  various  savings 
banks  of  the  city  of  Baltimore,  not  for  the 
parpoae  of  showing  to  whom  the  money  so 
deposited  actually  belonged,  but  to  show  that 
these  deposits  were  regarded  by  John  Marx, 
Sr.,  as  his  property,  and  tliat  It  was  to  this 
money,  forming  as  he  thought  a  part  of  his 
estate,  that  he  referred  when  he  told  the 
plaintiff  she  would  be  paid  at  his  death; 
that  "John  should  not  have  It  because  he 
ehased  him  away"  and  did  not  continue  to 
maintain  and  support  him.  It  was  to  this 
money  that  he  referred  when  he  said,  as  stat- 
ed by  George^  that  plaintiff  had  to  do  "all 
his  woric,  dean  his  room  and  wash  for  him 
and  make  his  bed,  and  after  he  dies  be  says 
that  he  had  money  enough  there  to  pay  for 
It"  And  it  was  to  this  money,  also,  that  he 
referred  In  his  conversation  with  Mrs.  WUl- 
bouck  when  he  said: 

"John  had  his  money,  and  that  Mrs.  Marx 
would  not  be  forgotten  after  he  was  dead ;  that 
he  had  enoueh  money  that  was  left  there  for 
her  services  for  working  and  doing  for  him." 

In  deciding  the  question  here  raised,  we 
need  not  determine  whether  tills  money  be- 
longed to  John  Marx,  Sr.  It  was  thought 
by  liim  to  be  his  money,  and  he  considered 
and  treated  it  as  part  of  his  estate,  out  of 
which  the  plaintiff  was  to  be  paid  for  her 
services.  If  it  was  the  expectation  of  Mr. 
Marx,  at  the  time  the  services  were  rendered, 
that  the  plaintiff  should  be  paid  therefor  at 
his  death,  out  of  his  estate,  and  it  was  her 
design  to  Charge  for  such  services,  the  fact 
that  this  money  was  not  his  and  did  not  form 
a  part  of  his  estate  at  the  time  of  his  death 
could  not  defeat  the  plaintiff's  right  to 
recover.  The  plaintiff  was  not  to  look  to  any 
special  fund  or  to  any  particular  part  of  bis 
estate  for  pay  for  her  services.  She  was  to 
be  paid  out  of  the  estate.  The  fact  that  this 
money  tn  bank  was  so  frequently  referred 
to  was,  no  doubt,  to  give  assurance  ot  his 
ability  to  pay  for  such  services  out  of  his 
estate;  and  we  may  add  that.  If  all  this 
money,  transferred  from  John  to  Charles, 
liad  been  regarded  and  treated  as  belonging 


to  it  and  bad  been  returned  into  the  estate  of 
John  Marx,  Sr.,  the  estate  would  be  sufficient 
to  pay  all  Indebtedness  of  the  testator,  In- 
cluding the  claim  of  the  plaintiff,  as  well  as 
the  legacies  amounting  to  $6,000 ;  but  $5,000 
of  the  money  transferred  by  John  to  Charles 
was  withheld  by  1dm,  upon  the  claim  that 
John — a  man  of  very  moderate  means,  who 
died  leaving  a  widow  and  five  children — ^gave 
it  to  him  "In  his  own  right" 

The  first,  second,  third,  and  fourth  prayers 
of  the  defendant  asked  that  the  case  be  tak- 
en from  the  Jury.  Those,  we  think,  were 
properly  refused,  as  there  was  evidence  suffi- 
cient to  go  to  the  Jury,  tending  to  show  not 
only  that  the  services  were  rendered  by  die 
plaintiff  to  the  defendant's  decedent,  but  also 
that  he,  at  the  time  of  tbelr  rendition,  ex- 
pected the  plaintiff  to  be  paid  therefor,  at  his 
death,  out  of  his  estate,  as  any  other  debt  of 
his  remaining  unpaid  at  such  time  would 
be  paid  out  of  his  estate;  and  that  It  was 
the  design  of  the  plaintiff  to  charge  for  such 
service,  for  she  had  been  told  by  John  Marx, 
Sr.,  when  called  upon  to  render  the  service, 
which  she  thereafter  performed,  that  she 
would  l)e  paid  therefor,  and  she  had  told 
Mrs.  WlUhouck  that  she  expected  to  be  paid 
for  such  services.  This  evidence  was  cer- 
tainly sufficient  to  go  to  the  jury,  tending  to 
show  a  design  on  her  part  to  charge  for  her 
services.  The  fifth  prayer  was  also  properly 
refused.  It  was  offered  on  the  theory  that 
there  was  no  evidence  of  an  expectation  on 
the  part  of  John  Marx,  Sr.,  to  pay  for  the 
services  ot  the  plaintiff  and  no  design  on  her 
part,  at  the  time  they  were  rendered,  to 
charge  therefor,  and  that,  being  a  daughter- 
in-law  of  the  recipient  of  such  services,  she 
was  not  entitled  to  recover  for  them. 

[S]  The  eighth,  ninth,  and'  thirteenth 
prayers  of  the  defendant  as  to  the  statute  of 
limitations  were  also  properly  refused,  as  th** 
only  evidence  in  the  case  as  to  when  thj 
compensation  for  plaintiff's  services  was  to 
be  paid  was  that  It  should  be  paid  at  the 
death  of  the  decedent  and  the  services  were 
continued  to  the  time  of  his  death.  His 
fourteenth  prayer,  which  confines  the  plain- 
tiffs right  to  recover  to  the  existence  of  a 
contract,  by  which  she  was  to  receive  $2  per 
week  Tor  her  services,  was  also  properly  re- 
fused, and  we  find  no  error  In  the  court's 
refusal  to  grant  the  defendant's  fifteenth 
prayer. 

The  first  prayer  of  the  plaintiff  properly 
states  the  law  as  to  the  plaintiffs  right  to 
recover  in  this  case,  and  by  her  second  prayer 
the  law  as  to  the  statute  of  limitations  is 
properly  stated,  and  we  find  no  defect  In 
her  third  prayer. 

[1]  There  are  fifteen  excepti<m8  in  the  rec- 
ord relating  to  evidence.  The  first  is  to  the 
action  of  the  court  in  permitting  the  husband 
of  the  plaintiff,  George  Marx,  to  state  what 
was  said  by  Ills  father  to  the  plaintiff  in  re- 
lation to  the  services  she  was  to  render  him 
and  the  compensation  therefor.    The  objec 
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tlon  urged  against  the  admissibility  of  this 
testimony.  If  we  correctly  understand  the 
contention  of  the  defendant,  is  that  the  hus- 
band and  wife  are  so  connected  in  this  suit 
that  a  verdict  In  favor  of  the  wife  would  re- 
sult to  the  benefit  of  the  husband,  and  for 
such  reason  he  should  be  regarded  as  one  of 
the  parties  to  the  suit.  The  wife,  the  plain- 
tiff, is  suing  for  services  rendered  by  her  to 
the  decedent,  while  the  husband  Is  suing  In 
another  action  for  board  furnished  by  him 
to  the  decedent  To  hold  that  the  husband  is 
not  competent  to  testify  as  to  transactions 
between  his  wife  and  the  decedent,  in  a  suit 
by  her  against  him  for  personal  services 
rendered  by  her  to  him  because  he  might,  as 
her  husband,  be  benefited  by  the  recovery  of 
a  Judgment  by  her,  would  not  only  be  ex- 
tending the  meaning  of  the  "Evidence  Act" 
(section  8,  art.  35,  of  the  Code  of  1912)  be- 
yond that  heretofore  given  to  it,  but  such  a 
construction  of  the  act,  we  think,  would  be 
unwarrantable. 

[7]  The  second  exception  was  to  the  action 
of  the  court  in  allowing  the  said  witness  to 
testify  that  at  times  when  the  decedent  was 
sick  the  plaintiff  was  unable  to  care  for  him 
without  assistance,  and  that  Mrs.  WlUbouck 
assisted  her,  and  on  one  or  more  occasions 
the  plaintiff  paid  her  for  her  services.  This 
evidence  tends  to  characterize  the  condition 
of  the  decedent  and  to  show  the  extent  of 
care  and  attention  that  the  plaintiff  was  re- 
quired to  give  to  him,  and,  as  the  amount  of 
compensation  to  which  she  was  entitled  was 
dependent  upon  the  character  and  extent  of 
the  services  rendered,  this  testimony  was  ad- 
missible for  such  purpose,  if  for  no  other. 

[I]  The  third  and  ninth  exceptions  were  to 
the  action  at  the  court  in  permitting  both 
George  Marx  and  Mrs.  Willhouck  to  state 
that  the  plaintiff  was  expecting  pay  for  her 
services.  She,  during  the  period  of  the  per- 
formance of  these  services,  had  frequent  con- 
versations with  these  witnesses  In  relation 
thereto,  and  had  at  such  times  not  only  ex- 
pressed herself  in  a  general  way  Indicating 
that  she  was  exx)ecting  pay  for  such  services, 
but  had  said  in  express  terms  that  she  ex- 
pected to  be  paid  therefor,  and  discussed 
with  them  certain  facts  and  drcnmstances 
in  connection  therewith;  it  had  previously 
been  disclosed  in  the  course  of  the  trial  that 
the  plaintiff  had  been  approached  by  the 
decedent  and  bad  been  asked  by  him  to  per- 
form these  services,  with  a  promise  from 
him,  made  at  such  time,  that  she  should  be 
paid  therefor.  Therefore,  we  tliink,  it  was 
proper  to  admit  this  evidence  as  showing 
that  at  the  time  of  the  rendition  of  these 
services  there  was  a  design  on  her  part  to 
charge  therefor,  that  she  expected  to  be  paid 
for  them. 

The  fourth  and  tenth  exceptions  were  to 
the  s,dmlssion  of  evidence  as  to  the  value  of 
the  services  rendered  by  the  plaintiff. 


[9]  These  witnesses,  George  Marx  and  Mrs. 
Willhouck,  were  not  testifying  as  experts, 
but  as  persons  familiar  with  the  character 
and  extent  of  the  services  rendered.  'The 
husband  was  present  much  of  the  time  when 
the  services  were  being  performed,  and  the 
other  witness  was  at  the  home  of  the  plain- 
tiff two  or  three  times  each  week,  and  at 
times  assisted  her  In  performing  such  serv- 
ices, and  was,  aa  she  states,  familiar  with 
the  value  of  these  services.  This  evidence, 
under  the  facts  and  circumstances  stated, 
was  properly  admitted. 

[1»]  The  fifth,  sixth,  seventh,  eighth,  elev- 
enth, twelfth,  thirteenth,  fourteenth,  and  fif- 
teenth exceptions  are  to  the  admissibility  of 
certain  testimony  given  in  relation  to  the 
deposits  in  bank.  This  evidence,  as  we  have 
said,  was  not  offered  to  show  to  whom  the 
money  actually  belonged,  but  for  the  reasons 
heretofore  stated,  and  was  not,  we  think,  im- 
properly admitted. 

The  judgment  (tf  the  lower  court  will  be 
aflirmed. 

Judgment  aflSnned,  with  costs  to  the  ap- 
pellee. 


MABX  V.  MARX. 
(Court  of  Appeals  of  Maryland.    Jan.  11, 1916.) 

1.  Trial  «=96  —  Witness'  Answeb  Pabtlt 
AnMiBSiBu:— Motion  to  Stbikk. 

Where  a  portioo  of  a  witness'  answer  was 
clearly  admissible,  and  a  portion  inadmissible, 
it  was  not  error  for  the  court  to  overrule  de- 
fendant's motion  to  strike  the  entire  answer, 
since  the  whole  of  the  answer  shoaid  not  be 
stricken  out  because  of  the  inadmissibiUty  of  a 
part,  and  the  motion  should  therefore  have  been 
confined  to  the  objeetional  part. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  248 ;   Dec.  Dig.  ®=»9e.] 

2.  Evidence  ^=215  —  Tebtatob's  Wmttek 
Statement— Admissibility. 

In  an  action  by  the  son  to  recover  against 
big  father's  estate  for  boarding  his  father  dur- 
ing bis  last  years,  it  was  not  error  to  allow 
plaintiff's  wife  to  testify  to  the  contents  of 
a  paper  written  by  decedent  in  German  referring 
to  payment  for  snch  board,  as  read  to  her  by 
decedent,  which  was  so  written  that  only  parts 
of  it  could  be  read  by  others,  or  Its  meaning  as- 
certained, since  the  contents  of  the  paper  was 
admissible  on  the  issue  of  whether  decedent  ex- 
pected to  pay  the  son  for  his  board. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  754-759;   Dec.  Dig.  «=»215.] 

3.  Evidence  «=»474—  Vaiue— Wife's  Tksti- 

1I0N7. 

Testimony  by  the  son's  wife  in  such  ac- 
tion as  to  the  value  of  the  board  was  properly 
admitted,  since  she,  having  prepared  the  food, 
had  a  general  knowledge  of  the  value  and  char- 
acter thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f$  2195-2219;   Dec.  Dig.  «=»474.] 

Appeal  from  Baltimore  Court  of  Common 
Pleas ;  James  P.  Gorter,  Judges 

"To  be  officially  reported." 

Action  by  George  Marx  against  Charles 
Marx,   executor   of  John   Marx,    deceased. 


^=»For  other  cases  tee  same  topic  and  KET-NUMBEB  In  all  Key-NiUBbwed  Digesti  and  Indexei 
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Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNER,  and 
STOCKBRIDGE,  JJ. 

Frank  Drlscoll  and  G.  Clem  Graetzel,  both 
of  Baltimore,  for  appellant  G.  Ross  Mace 
and  W.  GalTin  Ctaesnut,  both  of  Baltimore 
(W.  Carroll  Hnnter,  of  Baltimore,  on  the 
brief),  for  appellee. 

PATTISON,  X  In  this  case  the  action  was 
brought  by  tiie  appellee,  George  Marx,  to 
recover  for  board  furnished  by  him  to  his 
father,  the  defendant's  testator,  from  Sep- 
tember 16,  1901,  to  June  16,  1912.  At  the 
time  of  the  institution  of  this  suit,  an  action 
was  brought  against  this  defendant  by  Au- 
gusta Marx,  wife  of  the  appellee,  to  recover 
for  services  rendered  by  her  to  the  decedent 
during  the  same  i)eriod  of  time.  The  case 
of  the  wife  was  first  heard,  and  by  agree- 
ment of  connsel  it  was  understood  and  agreed 
that  the  evidence  taken  in  her  case  should 
"be  considered  as  regiven  in  this  case,  with 
the  exception  that  the  testimony  of  George 
Marx  •  ♦  •  as  faT  as  it  relates  to  any 
transaction  or  conversation  with  John  Marx, 
Sr.,"  should  not  be  regarded  or  consiaered 
as  evidence  in  the  husband's  case,  and  it  was 
agreed  that  the  exceptions  there  taken  were 
to  be  made  and  considered  in  this  case.  The 
additional  evidence  consists  chiefly  of  the 
testimony  of  Augusta  Mnrx  as  to  transac- 
tions and  conversations  of  her  husband  with 
tbe  decedent  in  relation  to  board  furnished 
by  him  to  the  decedent.  The  law  of  this 
case,  as  to  the  right  of  the  plaintiff  to  re- 
cover, is  the  law  of  that  case  (Charles  Marx, 
Ex'r,  V.  Augusta  Marx,  decided  at  this  term, 
96  Atl.  644),  and  we  will  not  prolong  this 
opinion  by  again  stating  it  here.  The  prayers 
are  practically  the  same,  changed  only  to 
suit  tbe  character  of  the  claim,  with  the 
same  rulings  thereon.  The  testimony  of 
George  Marx  in  the  wife's  case,  as  far  as  it 
relates  to  transactions  and  conversations 
with  the  decedent,  is  not  to  be  considered  in 
his  case,  but  in  substitution  for  it  is  the  tes- 
timony of  the  wife,  and  after  a  careful  con- 
sideration of  her  testimony,  in  connection 
with  tbe  testimony  of  others,  so  fully  set 
out  in  our  (pinion  in  her  case,  we  find  no  er- 
ror in  the  court's  rulings  upon  the  prayers 
offered   by  tbe  defendant  asking  that  the 


case  be  taken  from  tbe  Jury  for  want  of 
legally  sufficient  evidence.  As  we  have  pass- 
ed upon  the  prayers  In  that  case,  it  be- 
comes unnecessary,  because  of  the  similarity 
of  the  two  cases,  to  discuss  them  again,  and 
therefore  we  simply  state  that  we  find  no 
error  in  the  court's  rulings  thereon. 

[1]  There  are  six  exceptions  in  the  record 
relating  to  the  evidence,  to  which  we  will 
briefly  refer.  The  first  three  are  to  the  ac- 
tion of  the  court  in  admitting  certain  testi- 
mony of  Mrs.  Marx.  The  first  is  to  tbe 
refusal  of  tbe  court  to  strike  out  an  answer 
of  the  witness.  A  portion  of  the  answer  was 
certainly  admissible,  and,  if  there  was  any 
part  of  it  not  admissible,  the  whole  should 
not  be  stricken  out  because  a  part  of  it  was 
inadmissible.  The  motion  should  have  been 
to  strike  out  the  objectionable  part  'Of  the 
answer,  stating  it  in  the  motion  (Baltimore 
&  Ohio  R.  Co.  V.  Whitehill,  104  Md,  314,  64 
Atl.  1033),  and,  as  this  was  not  done,  there 
was  no  error  in  the  court's  refusal  to  strike 
out  the  whole  answer. 

[2]  The  second  exception  Is  to  an  incom- 
plete answer  of  the  witness,  while  the  tliird 
is  to  the  answer  when  completed.  In  this 
exception  the  witness  gave  tbe  contents,  as 
it  was  read  to  her  by  tbe  decedent,  of  a  pa- 
per written  by  him  in  German,  containing 
some  reference  to  the  payment  of  board  to 
George,  which  was  so  written  that  only  parts 
of  it  could  be  read  by  others,  and  its  mean- 
ing could  not  be  ascertained.  The  contents 
of  the  paper  as  he  read  it  to  her  we  think 
was  admissible  as  reflecting  upon  tbe  issue 
whether  he  expected  George  to  be  paid  for 
bis  board. 

[3]  As  to  the  fourth  exception,  the  witness 
stated  what  was  usually  paid  for  board,  such 
as  was  furnished  ttie  decedent,  but  concluded 
by  saying  she  would  leave  that  to  the  jury  to 
determine.  Tbe  character  of  the  board  was, 
of  course,  known  to  her ;  no  one  could*  have 
been  more  familiar  with  it,  as  the  food  was 
prepared  by  her,  and  having  a  general  knowl- 
edge of  its  value,  as  she  testified,  she  was 
properly  permitted  to  state  its  value.  Nor 
was  there  any  error  In  the  court's  ruling  up- 
on the  fifth  exception,  for  what  we  have  said 
of  the  fourth  applies  to  this  exception.  The 
court  was  also  right  in  its  ruling  upon  the 
sixth  exception. 

The  judgment  therefore  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  appellee. 
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HENDBRSON  et  aL  ▼.  HABPEB  et  aL 
(No.  56.) 

(Court  of  Appeals  of  Maryland.    Jan.  12, 1916.) 

1.  Equity  iS=152— Bjxi/— Bxhibitb. 

Under  general  equity  rule  No.  4,  providing 
that  no  order  or  process  shall  be  made  or  issued 
upon  any  bill  untU  it,  together  with  all  the  ex- 
hibits referred  to  as  parts  thereof,  is  actual^ 
filed  with  the  derk,  the  will  of  the  deceased, 
referred  to  in  a  paragraph  of  a  bill  to  charge 
his  estate,  was  a  necessary  part  thereof,  and 
'should  have  been  filed  with  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent, 
Dig.  a  383-385;    Dec,  Dig.  «=152.] 

2.  Descent  and   Distribution  ^=s>144— Ao- 
TioN  TO  Chabox  Estate— Paeties. 

On  a  bill  to  charge  the  estate  of  a  decedent 
with  a  sum.  alleged  to  be  the  property  of  his 
surviving  children  to  which  they  were  entitled 
npon  his  death,  as  part  of  the  proceeds  of  their 
mother's  estate,  where  an  exhibit  filed  with  the 
bill  showed  that  two  of  the  children  of  com- 
plainants' deceased  mother  were  married,  the 
joinder  of  such  children  and  their  husbands  and 
wives  would  be  required  to  bind  their  interest, 
if  the  property  was  to  be  treated  as  realty. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §§  504-506 ;  Dec.  Dig. 
9=s>144.] 

3.  Pabties  «=»84t-Nonjoindkb  or  Pabtiks— 
Dehubbeb. 

Nonjoinder  or  defense  of  the  want  of  neces- 
sary parties,  when  apparent  upon  the  face  of 
the  bill,  can  be  availed  of  by  demurrer  to  the 
bill. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  §§  134-142,  171;   Dec.  Dig.  <S=>84.] 

4.  Descent  and  Distribution  ®=»143  —  Ac- 
tion to  Chaboe  Estate— Laches. 

On  a  bill  to  charge  the  estate  of  a  decedent 
with  a  sum  alleged  to  be  the  property  of  his 
surviving  children  to  which  they  became  en- 
titled upon  bis  death  as  part  of  their  mother's 
estate,  it  appeared  that  complainants'  mother 
on  her  death  m  1895,  intestate,  was  seised  in  fee 
simple  of  an  improved  lot,  that  the  property 
vested  in  her  children  as  tenants  in  common, 
subject  to  the  life  estate  of  their  surviving  fa- 
ther, that  the  surviving  husband  and  children 
imme^ately  sold  the  lot,  that  the  father  gave 
two  thirds  of  the  proceeds  to  the  children  and 
retained  the  other  third  for  his  own  use  during 
his  lifetime,  though  he  was  entitled  to  the  use 
of  the  whole  proceeds  for  life,  and  the  father 
and  the  children  treated  the  property  as  his 
for  IS  years  until  his  death.  Beld,  that  as 
courts  of  equity  do  not  countenance  laches  or 
long  delays  and  refuse  to  interfere  in  favor  of 
a  ^arty  guilty  of  laches  or  unreasonable  ac- 
quiescence in  the  assertion  of  stale  demands,  the 
bill  was  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
EHstribution,  Cent.  Dig.  i  508;  Dec.  Dig.  <8=» 
143.] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Jobn  J.  Dobler,  Judge. 

"To  be  officially  reported." 

Action  by  John  Henderson,  Jr.,  and  others, 
against  Isaac  O.  Harper,  trustee,  and  others. 
Decree  for  defendants,  dismissing  the  bill, 
and  plaintiffs  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  CONSTABLE,  JJ. 


William  Edgar  Byrd,  of  Baltimore,  for  ap- 
pellants. R.  Howard  Bland,  of  Baltimore 
(Bartlett;  Poe,  Claggett  &  Bland  and  Harley  & 
Wheltle,  all  of  Baltimore,  on  the  brief),  for 
appellees. 

BRISCOE,  J.  The  object  of  the  proceed- 
ings. In  this  case^  Is  to  charge  the  estate  of 
John  Henderson,  deceased,  with  the  payment 
of  the  sum  of  $3,333,  alleged  to  be  the  proper- 
ty of  his  surviving  children,  to  which  It 
is  alleged  they  became  entitled  npon  his 
death,  as  part  of  the  proceeds  of  their 
mother's  estate.  The  facts  as  disclosed  by 
the  bill  are  these: 

Mrs.  Emaline  O.  Henderson,  of  Baltimore 
dty,  the  mother  of  the  plaintiffs,  died  on  or 
about  the  18th  of  June,  1S85',  intestate,  but 
seised  and  possessed  in  fee  simple  of  a  lot 
of  ground.  Improved  by  a  three-story  dwell- 
ing house,  known  and  numbered  as  1610  Mc- 
Cullough  street,  Baltimore  city.  She  left 
surviving  her  four  children  and  her  husband, 
John  Henderson,  and  upon  her  death  the 
property  vested  under  the  existing  law,  the 
wife  dying  prior  to  the  act  of  189S,  in  these 
children,  as  tenants  in  common  subject  to 
the  life  estate  therein  of  the  surviving  hus- 
band. 

The  bill  charges  that  on  or  about  Septem- 
ber 30,  1S95,  the  surTlvlng  husband  and  the 
children  of  the  mother  sold  the  house  and 
lot  whereof  she  died  seised  and  possessed  to 
one  James  A.  Richardson  for  the  sum  of 
$10,000,  and  by  deed  of  the  same  date  con- 
veyed the  lot  In  fee  simple  to  him;  that 
the  purchase  money  was  delivered  to  the  hus- 
band, who  voluntarily  divided  it  as  follows: 
Two-thirds  thereof,  to  wit,  $6,666.66,  he  paid 
to  the  children,  and  retained  for  his  own 
use  the  remaining  one-third  thereof,  with  a 
declaration  at  the  time  that: 

"He  would  retain  this  amount  during  his  life- 
time and  apply  the  income  thereof  to  his  own 
use,  and  upon  his  death  they,  meaning  the 
children,  would  be  entitled  to  the  principal." 

The  bill  then  avers  that  It  was  the  belief 
of  the  husband,  at  the  time  of  the  sale  of  the 
property  and  the  payment  of  the  purchase 
money,  that  he  was  entitled  to  the  use  of  one- 
third  of  the  purchase  money  only  for  his  life- 
time, and  that  he  was  not  aware  he  was  en- 
titled to  the  use  of  the  whole  fund  for  life. 
The  bill  further  avers  that  John  Hender- 
son died  on  or  about  the  10th  of  January, 
1914,  possessed  of  the  $3,333%,  bat  which 
was  intermingled  with  his  other  property, 
during  his  life,  and  it  passed  at  his  death  to 
the  trustee  and  executor  of  John  Henderson, 
for  the  uses  and  purposes  set  out  in  his  will; 
that  while  his  personal  estate  Is  not  suffi- 
cient In  the  hands  of  the  executor  to  pay  the 
amount  due  them,  his  real  ratate  Is  sufficient 
to  pay  his  debts,  and  they  are  entitled  to 
have  the  estate  charged  with  the  payment 
of  the  fund  to  which  they  are  entitled. 

The  prayers  for  relief,  as  set  out  In  the 
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bill,  are  as  follows:  (1)  That  the  estate  be 
cbai^ed  with  said  amount;  (2)  that  the  trus- 
tee may  account  for  the  same;  (3)  that  the 
said  sum  may  be  distributed  among  the  parties 
entitled  thereto;  and  (4)  the  prayer  for  gen- 
eral relief. 

The  defendants  demurred  to  the  bill,  and 
upon  hearing,  the  demurrers  were  sustained, 
and,  the  plalntUFs  declining  to  amend,  the 
bill  of  complaint  was  dismissed,  with  costs, 
by  the  court  below. 

The  bill  in  this  case,  we  think,  was  de- 
fective in  several  respects,  and  the  court 
was  right  In  sustaining  the  demurrer,  and, 
npon  the  refnsal  of  the  plaintiff  to  amend, 
to  dismiss  the  bill. 

[1]  By  general  equity  rule  No.  4  It  is  pro- 
Tided  that  no  order  or  process  shall  be  made 
or  Issaed  upon  any  Mil,  •  •  •  and  other 
paper  until  each  bill  or  petition,  together 
with  all  the  exhibits  referred  to  as  parts 
tbereof,  be  actually  filed  with  the  clerk.  It 
will  be  seen  that  in  this  case  the  will  of 
Tobn  Henderson,  referred  to  in  the  ninth  par- 
agraph of  the  bill,  is  a  necessary  part  there- 
of, and  should  have  been  filed  with  the  bill. 
Isaac  O.  Harper,  executor  and  trustee  under 
tbe  win,  is  a  party  defendant,  and  the  prayers 
of  the  bill  are  to  charge  the  trust  estate 
with  the  payment  of  the  claim,  and  reaulring 
tbe  trustee  and  executor  to  account  in  a 
court  of  equity  for  the  fund  in  question. 
Chappell  V.  aark,  92  Md.  100,  48  Atl.  36. 

[2]  By  Exhibit  No.  2,  filed  with  the  bill,  it 
appears  that  two  of  the  children  of  Mrs. 
Henderson  are  married,  and  it  is  stated  by 
the  appellee  that  all  of  them  are  married. 
It  is  clear  that,  if  the  property  in  question 
Is  to  be  treated  as  real  estate,  they  are  neces- 
sary parties  to  the  case.  The  Joinder  of  the 
husbands  and  wives  would  be  required  to 
bind  their  interest 

[3]  The  nonjoinder  or  defense  of  the  want 
of  necessary  parties,  when  apparent  upon  the 
face  of  the  bill,  can  be  availed  of  by  demur- 
rer to  the  blU.  MUler's  Equity,  f  140; 
Phelps'  Judicial  Equity,  {  39.  If  the  fund 
here  in  question  is  to  be  treated  as  person- 
alty at  the  date  of  the  division  between  the 
father  and  the  children  of  Mrs.  Henderson, 
the  first  wife,  it  was  properly  distributed 
between  the  parties  In  lateresL  Article  93, 
f  121,  Code  P.  Q.  Laws.  Vogel  v.  Turnt,  110 
Md.  200,  72  Atl.  661. 

[4]  The  contention  of  tlie  appellants  is  that 
the  bosband  was  entitled  to  the  whole  fund 
dnrlng  his  life,  but  he  voluntarily  paid  to  liia 
cbildren  two4hlrds  thereof  In  ignorance  of 
his  legal  rights,  and  retained  "one-third  of 
what  he  was  entitled  during  his  life,  and  ap- 
ply the  Income  thereof  to  bis  own  use,  and 
upon  his  death  they  would  be  entitled  to  the 
principal  thereof."  We  find  but  little  merit 
in  the  plaintiffs'  contention,  under  the  facts 
of  this  case.  The  father  treated  tbe  fund 
here  in  dispate,  for  over  18  years,  as  his  ab* 


solute  property,  with  the  consent  and  ac- 
quiescence of  the  plaintiffs.  It  was  not 
only  treated  by  all  parties  as  his  properly, 
but  it  was  Intermingled  with  his  own,  and 
passed  at  Us  death  to  tbe  appellee,  as  execu- 
tor and  trustee,  under  his  will. 

The  children  accepted  and  received,  nnder 
the  agreement  with  their  father,  the  sum  of 
?6,66e.e6  on  the  30th  of  September,  1893, 
and  with  legal  Interest  thereon  up  to  his 
death,  would  amount  to  $13,976.38,  a  sum  lar- 
ger than  they  were  entitled  to,  if  they  had 
received  the  whole  amount,  under  the  law, 
at  tbe  death  of  their  mother.  It  is  not 
alleged  that  the  plaintiffs  were  ignorant  of 
their  father's  rights  at  the  time  they  ac- 
cepted the  ^,666.66,  but  are  relying  upon 
their  father's  ignorance  of  the  law,  to  aid 
them  in  securing  a  larger  sum. 

It  is  well  settled  tliat  courts  of  equity  do 
not  countenance  laches  or  long  delays  and 
refuse  to  interfere  in  favor  of  a  party  guUty 
of  laches  or  unreasonable  acquiescence  in  the . 
assertion  of  stale  demands,  after  a  limited 
period.  Hanson  v.  Worthlngton,  12  Md.  441 ; 
Syester  v.  Brewer,  27  Md.  319;  Wilhelm  v. 
Oaylor,  32  Md.  151;  Warburton  v.  Davis,  123 
Md.  232,  91  Atl.  163. 

We  think  the  plaintiff,  apart  from  the  de- 
fects of  the  bill,  has  failed  to  make  out  a 
case  to  entitle  him  to  the  relief  asked  by  the 
bill.  The  decree  appealed  from  will  be  af- 
firmed. 

Decree  affirmed,  with  costs. 


McGRATH  V.  PETEKSON.     (Na  60.) 
(Ciourt  of  Appeals  of  Maiyhmd.    Jan.  12, 191&) 

1.  Action  <S=»25  —  Vendor's  Actiok  fob 
Damages— Plkadusq  —  IiEoal  and  B<jui- 
TABLK  Defenses. 

In  a  suit  for  damages  for  Ixreach  of  a  writ- 
ten contract  to  purchase  land,  wherein  defend- 
ant filed  defenses  upon  equitable  grounds,  and, 
after  demurrer  tltereto  had  been  sustained, 
pleaded  that  the  alleged  contract  bad  been  pro- 
cured by  fraud  of  the  plaintiff,  the  demurrers 
were  properly  sustained,  where  evetything  that 
could  have  been  proven  under  the  equitable  pleas 
could  have  been  shown  under  the  plea  of  fraud, 
OS  a  defen^  which  is  good  at  law  cannot  be 
pleaded   on  equitable  grounds. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  124-145,  147-149,  153,  166-159,  313; 
Dec  Dig.  «=»25.] 

2.  TBiAt  «=>166— Taking  Cash  itbom  JxmT— 
Dbhubbkb  to  Evidknob. 

Before  the  court  can  grant  an  instruction, 
in  effect  a  demurrer  to  the  evidence,  it  must  as- 
sume the  truth  of  all  the  evidence  tending  to 
sustain  the  claim  or  defense,  and  all  inferences 
of  fact  fairly  deducible  from  it,  even  thoufch 
such  evidence  is  contradicted  in  every  partic- 
ular. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  §{  354-356;  De&  Dig.  «=»156.] 

3.  CoNTBAors  €=993  —  VAUoirr  —  Sionino 
WrrHouT  Reading. 

One  signing  a  contract  without  reading  it 
cannot  escape  liability  under  it  occasioned  by 
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his  own  carelessness,  wbere  the  contract  is  ex- 
ecuted withont  coercion  or  undoe  persuasion. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  415-419;   Dec  Dig.  ®=93.] 

4.  Vendor  and  Pcechaskb  ®=345 — Vesdob's 
Action  fob  DAiLA.oES— Question  fobt  jury 
—Fraud  Inducing  Contract. 

Evidence  in  a  suit  for  damages  for  the  pur- 
chaser's breach  of  a  contract  held  to  make  the 
fraud  through  which  the  purchaser  claimed  she 
was  induced  to  sign  the  contract  a  question  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  77,  78;  Dec.  Dig.  <S=> 
45.] 

5.  Appeai.  and  Error  ^=31058  —  Habui^ess 
Error— Exclusion   of  Evidence. 

.  The  exclusion  of  evidence  vraa  harmless, 
where  the  evidence  was  fully  brought  out  in 
other  parts  of  the  same  witness'  testimony. 

[Ed.  Note. — For  other  ca.ses,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4195,  4200-4254,  4200; 
Dec.  Dig.  iS=»l(»8.] 

Appeal  from  Circuit  Court,  Somerset  Coun- 
ty;   Henry  L.  D.  Stanford,  Judge. 

"To  be  oflBclally  reported." 

Action  by  Charles  h.  Peterson  against  Eliz- 
abeth W.  McGrath.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  new 
trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE), 
BURKB,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Gordon  Tull,  of  Princess  Anne,  for  appel- 
lant MUes  &  Myers,  of  Princess  Anne,  for 
appellee. 

CONSTABLE,  J.  This  suit  was  Instituted 
by  the  appellee  to  recover  damages  from  the 
appellant  for  breach  of  a  written  contract 
of  sale  of  land ;  and,  upon  the  appellee  recov- 
ering judgment  in  the  amount  fixed  by  tbe 
contract  for  the  breach  thereof,  this  appeal 
arises. 

[1]  The  appellant,  among  other  pleas,  filed 
two  for  defense  upon  equitable  grounds,  and, 
upon  demurrers  to  them  being  sustained, 
pleaded  over  by  filing  a  plea  averring  that  the 
alleged  contract  bad  been  procured  by  the 
fraud  of  the  appellee,  and  also  filed  two  addi- 
tional pleas  for  defense  on  equitable  grounds. 
Demurrers  again  to  tbe  equitable  pleas  were 
sustained. 

We  are  of  the  opinion  the  demurrers  were 
prc^terly  sustained.  Everything  that  could 
liave  been  proved  under  the  equitable  pleas 
could  have  properly  been  made  matters  of 
defense  under  the  plea  of  fraud.  This  court 
has  recently.  In  passing  upon  section  86,  art 
75,  of  the  Code,  declared  that  a  defense  which 
is  good  at  law  cannot  be  pleaded  on  equita- 
ble grounds.  Flack  v.  Barlow,  110  Md.  159, 
72  Atl.  678,  17  Ann.  Cas.  638;  Bobey  v. 
State,  Use  of  Mallory,  94  Md.  61,  60  Atl.  411, 
89  Am.  St  Rep.  405 ;  Stump  v.  Warfleld,  104 
Md.  551,  Ca  AtL  346,  118  Am.  St  Rep.  434.  10 
Ann.  Cas.  249. 

[i]  There  were  four  exceptions  taken  to  the 
rulings  of  the  court,  three  on  questions  of  evi- 
dence and  one  on  tbe  prayers.    The  settle- 


ment of  the  question  of  whether  or  not  the 
court  was  correct  in  granting  tbe  appellee's 
only  prayer  presents  the  controlling  point  In 
the  case.  This  prayer,  in  effect,  was  a  de- 
murrer to  the  appellant's  evidence  in  snpport 
of  her  plea  of  fraud,  for  by  it  the  court  In- 
structed the  Jury,  as  a  matter  of  law,  that 
there  was  no  legally  sufficient  evidence  in  tbe 
case  to  show  that  the  contract  sued  upon  had 
been  procured  by  fraud,  and  that  if  they  be- 
lieved the  appellant  signed  tbe  contract  tbelr 
verdict  must  he  for  the  appellee.  Of  course. 
In  considering  this  prayer.  It  is  hardly  neces- 
sary to  remark  at  this  day  that  before  the 
court  can  grant  such  an  instruction.  It  most 
assume  the  truth  of  all  the  evidoice  tending 
to  sustain  the  claim  or  defense,  as  the  case 
may  be,  and  all  inferences  of  fact  fairly  de- 
dudble  from  it;  and  this  though  such  evi- 
dence be  contradicted  in  every  particular  by 
the  opposing  evidence.  Jones  v.  Jones,  45 
Md.  144. 

The  controversy  arose  over  the  attempted 
sale  of  a  farm  belonging  to  tbe  appellee  In 
Somerset  county.  The  entire  negotiations 
for  the  sale  with  the  appellant  were  carried 
on  through  the  agent  of  the  appellee,  H.  D. 
Yates,  a  real  estate  broker,  and  his  associate, 
Mr.  Brisbane.  Tbe  appellant  was  tbe  owner 
of  a  farm  which  she  bad  previously  placed  in 
the  hands  of  ^ates  to  selL  Mr.  Brisbane  first 
opened  the  negotiations  with  the  appellant 
for  the  purchase  of  the  Peterson  (or  appel- 
lee's) farm  by  asking  the  appellant  to  pur- 
chase it  The  appellant  testified  she  told  him 
she  would  not  buy  it  until  she  bad  sold  ber 
own  place.  A  few  days  later  Brisbane  was 
back,  and  she  and  her  husband  both  told  him 
she  would  not  make  a  contract  to  take  the 
place  for  they  were  "not  going  to  do  any- 
thing to  get  into  trouble,"  meaning  they  were 
not  In  good  health  and  would  have  to  put  on 
a  mortgage  unless  they  first  got  the  money  by 
a  sale  of  her  own  place.  A  few  days  later 
Mr.  Yates  went  to  tbe  appellant's  home  and 
tried  to  Induce  her  to  buy  the  place,  but  she 
gave  him  tbe  same  reasons  she  bad  given 
Brisbane.  Later  it  appears  that  the  appel- 
lant's daughter  paid  $50,  without  the  knowl- 
edge or  consent  of  the  appellant,  to  Yates,  for 
an  option  on  tbe  same  farm ;  and  It  was  tes- 
tified by  the  daughter  that  the  purchase  was 
to  be  for  herself,  but  she  never  received  nor 
signed  a  contract,  Yates  telling  her  that  It 
was  her  "mother  he  wanted."  The  appellant 
further  testified,  in  response  to  an  inquiry  as 
to  why  she  signed  the  contract: 

"Because  Mr.  Yates—  I  met  him  on  th« 
street  here  one  'day,  and  be  told  me  that  my 
daughter  had  been  to  his  house  and  {>ut  up  $50, 
and  it  was  necessary  for  me  to  sign  in  order  to 
save  the  $50,  and  wanted  to  know  when  I 
would  go  to  his  house  to  sign  the  contract"* 

Later  she  went  to  his  house  and  signed  the 
contract,  at  which  time.  In  testifying  as  to 
what  he  said  to  her,  said : 

"I  told  him  I  wasn't  going  to  get  into  any 
trouble.    I  wasn't  going  to  do  anything  to  get 
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into  tranble,  and  be  tM  me  there  warn  t  any 
trouble  or  anythintr;  it  was  only  to  show  that 
when  he  sold  my  place,  I  would  take  that." 

Her  place  has  never  been  sold. 

The  appellant  furtlier  testified  that  tlie 
contract  was  not  read  to  her,  and  she  had  not 
read  It  hersell  and  knew  none  of  its  provi- 
sions, giving  as  the  reascm  tbat  Tates  said 
he  was  in  a  hurry  and  had  work  to  do,  and 
that  she  trusted  him  because  she  had  explain- 
ed to  him  that  She  did  not  want  to  get  Into 
any  trouble. 

The  daughter  of  the  appeUant  testified  as 
follows: 

"Q.  Now,  Mrs.  Bowe,  do  you  remember  any 
statement  that  was  made  by  Mr.  Yates  to  Mrs. 
McGrath  about  signing  a  contract?  A.  He  told 
her  it  was  necessary  for  her  to  sign,  or  I  should 
lose  the  money.  He  told  her  it  meant  nothing, 
except  that  when  he  sold  her  place  she  would 
take  the  Peterson  place." 

[S,  4]  It  appears  to  us  that  the  court  below, 
In  granting  the  prayer  of  the  appellee  in  the 
face  of  the  above  testimony,  must  have  acted 
upon  the  theory  tbat  the  appellant  was  bound 
by  her  act  in  signing  the  contract,  since  she 
testified  she  had  signed  It  withont  reading 
or  scrutinizing  it,  when  admittedly  she  could 
read,  and  that  she  could  not  escape  liability 
imder  it  occasioned  by  her  own  carelessness. 
That  such  is  the  general  rule  is  not  open  to 
qnestlon.  The  case  of  Spitze  v.  B.  &  O.  R. 
E.  Co.,  75  Md.  162,  23  Atl.  30T,  32  Am.  St 
Rep.  378,  was  a  salt  for  personal  injuries, 
and,  upon  the  company  pleading  releases,  the 
plaintiff  filed  a  replication  alleging  they  were 
obtained  by  the  fraud  of  the  company;  but 
the  court  below  ruled  the  evidence  legally  in- 
sufacient  to  sustain  the  replication,  and  this 
court  affirmed  the  ruling.  The  evidence  of- 
fered showed  the  plaintiff  could  not  read 
ESngllah,  and  that  the  releases  were  not  read 
to  him;  that  he  thought  they  were  receipts 
to  the  relief  department,  but  that  he  did  not 
ask  the  man  who  delivered  them  to  him  what 
they  were,  and  did  not  ask  to  have  any  ex- 
planation of  them  made  to  him.  The  court 
said: 

"If  be  did  not  know  what  he  was  signing.  It 
was  his  plain  duty  to  inquire.  Be  had  no  right 
to  act  as  cme  who  understood  what  he  was  doing, 
unless  he  intended  to  lead  those  with  whom  he 
was  dealing  to  believe  that  he  did  understand 
tta«  act  tliat  he  did.  Such  evidence  as  that  which 
the  plaintiff  has  adduced  cannot  be  treated  as 
sufficient  to  strike  down,  as  fraudulent,  a  writ- 
ten instrument  under  seal." 

But  that  very  case  recognizes  the  exception 
to  the  rule  when  it  further  said : 

"It  would  lead  to  startlinji  results  if  a  person 
who  executes,  ioiihout  coercion  or  undue  pertua- 
tion,  a  solemn  release  under  seal,  can  sut)se- 
quently  Impeach  it  on  the  ground  of  his  own 
carelessness,  though  at  the  very  time  of  its  ex- 
ecution, he  might,  bad  he  seen  fit,  had  advised 
biinself  fully  as  to  the  nature  and  legal  elfect 
of  the  act  he  was  doing." 

"Wlttaoat  coercion  and  imdue  persuasion" 
Indtides,  of  course,  positive  fraud,  because 
the  argtmient  In  tite  opinion  was  tbat  the 
fWta  there  did  not  show  positive  fraud.    And 


in  Moore  v.  Putts,  110  UA.  490,  73  AtL  149. 
it  was  said  through  Chief  Judge  Boyd: 

"That  case,  however,  fully  recognized  the  well- 
established  doctrine  that  an  instrument  under 
seal  could  be  impeached  and  set  aside  for  fraud 
or  duress." 

This  point  was  raised  as  a  question  of  evi- 
dence in  Wilson  V.  Prltchett,  99  Md.  583,  5S 
Atl.  860,  when,  after  saying  that  the  illiteracy 
of  the  party  did  not  relieve  him  of  the  obUga< 
tion  to  inform  himself  of  the  contents  of  tbe 
contract,  by  having  some  one,  whose  Interests 
were  not  antagonistic  to  his  own,  read  it  to 
him  before  he  signed  it,  and  that  he  was  es- 
touted,  by  his  failure  to  do  so,  from  avoiding 
it  on  tbe  ground  that  he  was  ignorant  of  its 
contents,  and  cited  Spitze  v.  B.  &  O.,  supra, 
to  that  effect,  and  then  said ; 

"But  tbat  obligation  on  his  part  did  net  pre- 
vent him  from  showing  tbat  he  was  induced  to 
sign  it  tlirongh  positive  fraud." 

And  tbe  exception  is  again  recognized  In 
Paper  Bag  Co.  v.  Carr,  116  Md.  541,  82  AU. 
442,  where,  after  reciting  the  general  rule, 
with  authorities.  Judge  Burke,  spealdng  for 
the  court,  said : 

"But  this  rule  is  always  subject  to  tbe  condi- 
tion that  no  fraud,  or  material  misrepresenta- 
tion, or  deception  was  practiced  upon  tbe  party 
under  the  influence  of  which  he  was  led  to  sign 
the  contrail.  Frecdly  v.  French  [154  Mass. 
a^9]  28  N.  B.  272;  Wilson  v.  Pritchett,  99  Md. 
583  168  Atl.  3G0];  Russell  v.  Carman,  114  Md. 
25  [78  Aa  903]^ 

In.  6  Ruling  C4ise  Lew,  633.  §  51,  dealing 
with  the  stringency  of  the  general  rule,  it  is 
said: 

•The  tendency  of  modem  decisions  appears  to 
be  toward  tbe  establishment  of  a  more  liberal 
rule.  While  there  is  always  a  sharp  struggle 
in  the  courts  between  the  desire  to  repress  fraud 
upon  the  one  hund,  and  on  the  other  to  discour- 
age negliprence  and  the  opportunitj'  and  invita- 
tion to  commit  perjury,  the  nile  seems  to  be 
settling  down  to  learning  all  the  facts,  still  scru- 
tinizing closely,  and  even  suspiciously,  the  daim 
of  a  party  to  such  instrument  that  he  had  not 
read  it.  The  fact  is  that  very  thing  frequently 
h&ppens.  If  the  opposite  party  has  induced 
him  by  trickery,  fraud,  or  any  kind  of  artifice 
not  to  read  it,  with  ttie  view  to  obtaining  from 
bim  a  paper  which  he  could  not  otherwise  have 
obtained,  the  right  to  prove  these  circumstances, 
and  thereby  establish  the  fact  that  he  believed 
he  was  signing  an  entirely  different  paper,  and 
so  relieve  himself  from  the  obligation  thereof,  is 
undoubted.  In  an  action  by  one  parly  against 
the  other  to  enforce  tbe  contract,  a  plea  of  fraud 
may  he  sustained,  even  though  the  defendant 
may  have  been  wanting  in  ordmary  prudence  in 
relying  on  the  other's  representations  as  to  the 
tenor  or  contents  of  the  writing." 

In  view  of  these  authorities,  and  many 
mOre  to  the  same  effect  throughout  the  coun- 
try, which  could  be  cited,  we  must  hold  that 
the  evidence  of  fraud,  through  which  the  ap- 
pellant claims  she  was  induced  to  sign  the 
contract,  should  have  been  submitted  to  the 
Jury,  and  that,  therefore,  there  was  error 
in  granting  the  appellee's  prayer.  It  follows 
that  the  first  prayer  of  the  appellant,  in  our 
opinion,  contained  a  true  statement  of  the  law 
of  the  case  as  applicable  to  the  facts  and 
sfaonld  have  been  granted. 

[S]  The  facts  attempted  to  be  elicited  by 
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the  questtons  that  were  objected  to,  and  are 
fbe  subject  of  the  three  exceptions,  were  fully 
brou^t  out  In  other  portions  of  the  same 
witness*  testimony. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant 


ABROMATIS  T.  AMOS  et  aL     (No.  42.) 
(Court  of  Appeals  of  Maryland.    Jan.  12,  1916.) 

1.  Ejbctment  «=»81— Plba  or  Not  Gvxltz 
^Betect  of. 

Under  the  direct  provisions  of  Code  Pub. 
Civ.  Laws,  art.  75,  {  71,  a  plea  of  not  ^ilty 
in  ejectment  admits  the  possession  and  eject- 
ment by  defendant,  and  only  puts  in  issue  the 
title  to  the  premises,  the  right  to  possession, 
and  the  amount  of  damages  to  which  plaintiff 
may  be  entitled. 

[E^d.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §{  220,  221;   Dec.  Dig.  <8=981.] 

2.  Ejkotment  «=>147  —  Pboceediros  —  iJf- 

PKOVEMENTS. 

Where  improvements  in  good  faith,  were 
claimed,  defendant  in  ejectment  may  introduce 
In  evidence  deeds,  though  not  passing  title,  to 
show  that  his  possession  was  bona  fide. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  JS  520,  521;   Dec.  Dig.  <S=>147.] 

8.  Taxation  «=»658— Tax  Titles— Notice. 

Under  Code  Pub.  Loc.  IiSws,  Anne  Arundel 
countv,  art  2,  §!  229,  230,  a  tax  title  cannot 
be  upheld  on  proof  that  notice  was  delivered  to 
the  a^ent  of  the  owner  of  the  premises  to  be 
sold,  instead  of  the  owner. 

[Ed.  Note.— SV>r  other  cases,  see  Taxation, 
Cent  Di«.  gf  1332-1336,  1339;  Dec  Dig.  <S=» 
66&] 

4.  Ejectment   fl=>147—lMPBovEi£ENTS— Com- 
pensation. 

While  a  bona  fide  occupant  of  land  is  en- 
titled to  recover  for  improvements  made  In  good 
faith  in  80  far  as  they  enhance  the  value  of  the 
property,  an  occupant  of  land  cannot  recover 
the  cost  of  Improvements  in  all  cases,  and  so 
mere  evidence  of  the  cost  of  improvements  with- 
out evidence  of  enhancement  is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  §§  520,  521;    Dec.  Dig.  <S=147.] 

5.  Apfeai,    and    ERBoa    €=»1052— Review — 
Habmless  Erbob. 

Defendant,  whose  witnesses  testified  that 
the  rental  value  of  Innd  was  at  least  ^5  per 
annum,  cannot  complain  of  the  erroneous  ad- 
mission of  evidence  concerning  the  rental  value 
of  the  land  where,  though  plaintiffs  were  ex- 
cluded over  10  years,  the  damages  allowed  were 
but  ^00,  Code  Pub.  Civ.  Laws,  art.  75,  S  71, 
allowing  the  recovery  of  mesne  profits  during 
the  period  of  ouster,  for  the  award  of  the  jury 
was  less  than  the  estimates  of  defendant's  own 
Witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4171-4177;  Dec.  Dig.  «=s» 
1052.] 

6.  EviDKNCB  e=»474— Opinion— Rentai.  Val- 
.  UE— Knowuedge  of  Witness. 

A  witness  who  has  not  seen  the  land  for 
over  20  years  is,  in  an  action  of  ejectment  in- 
competent to  testify  as  to  its  rental  value. 

[Ed.  Note. — For  other  cases;  see  Evidence, 
Cent  Dig.  i§  2196-2219;  Dec.  Dig.  <8=»474J 

7.  Appeal  and  e:bbob  ®=s>1064  —  Review  — 
Habmless  Ebbob. 

In  ejectment  where  defendant  pleaded  not 
guilty  and  offered  evidence  showing  that  he  went 
Into  possession  only  4  years  before  judgment 


the  court  charged  tiiat  if  the  jmy  slionld  find 
for  plaintiff,  plaintiff  might  recover  as  damages, 
that  sum  which  the  jury  might  find  from  the 
evidence  was  the  reasonable  rental  valne  of  the 
land,  since  the  time  of  ouster,  less  such  amount 
as  the  jury  might  find  was  paid  by  defendant  as 
taxes.  Held,  tiiat  as  the  plea  of  not  gnilty  ad- 
mitted the  ejectment  and  put  in  question  only 
the  title  and  the  amount  of  damages,  defend- 
ant, where  there  was  no  evidence  as  to  who  paid 
the  taxes,  save  while  he  was  admittedly  in 
possession,  was  not  prejudiced  on  the  theory 
that  the  charge  allowed  recovery  of  mesne 
profits  while  defendant  was  not  in  possesrion, 
and  limited  the  recovery  of  taxes  to  the  time  he 
was  in  possession. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ((  4218,  4221-4224 ;  Dec  Dig. 
<S=»1064.] 

S.  Ejectment  «=s>127— Actions— Damages. 

Where  defendant  has  possession  and  use  of 
the  premises,  plaintiff  in  ejectment  may  recover 
substantial  damages. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  438-443,  453 ;  Dec  Dig.  «=>127.] 

9.  Appeabance  4=324  —  Effect  of  Appeab- 
ANCE— Waives  of  Defects  in  Pbocess. 

An  appearance  in  ejectment  by  general  pies 
waives  all  irregularities  in  process,  and  defend- 
ant cannot  thereafter  have  the  return  stricken. 
[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  U  118-143 ;    Dec.  Dig.  <3=>24.] 

10.  Appeal  and  Ebbob  4=3255 — NscBssnT  or 
Exceptions  —  Amendments  —  Rionr  to 

AlfENDMENTS. 

Defendant  cannot  on  appeal,  complain  of 
the  allowance  of  an  amendment  where  no  ex- 
ception was  taken  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1490 ;   Dec.  Dig.  *=255.] 

11.  Appeal  and  Ebbob  4=9959  —  Review  — 
Discretion— Amendments. 

As  Code  Pub.  Civ.  Laws,  art.  7B.  {  37,  al- 
lows an  amendment  in  case  of  misnomer  of 
plaintiff  or  defendant  the  action  of  the  trial 
court  in  allowing  an  amendment  of  the  nirr. 
on  the  prrotind  of  misnomer  cannot  be  reviewed 
on  appeal,  that  being  a  matter  of  discretion. 

[Sid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3825-3831;  Dec  Dig.  «=> 
959.] 

Appeal  from  Clrcnlt  Court,  Baltimore 
County;    Allan  McLane,  Judge. 

"To  be  offldally  reported." 

Ejectment  by  John  T.  Amos  and  others 
against  Joseph  Abromatls.  There  was  a 
judgment  for  plalntltTs,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  122  Md.  256,  89  AO.  497. 

Argued  before  BOYD,  C  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  and 
STOCKBRIDGE,  JJ. 

George  B.  Disney,  of  BaltlmiHre,  and  El- 
mer J.  Cook,  of  Towson  (Henry  J.  Broening, 
of  Baltimore^  on, the  brief),  for  appellant 
Eldrldge  Hood  Young,  of  Baltimore,  and  T. 
Scott  Offutt,  of  Towson  (John  8.  Young,  of 
Bel  Air,  and  James  M.  Muuroe,  of  Annapolis, 
on  the  brief),  for  appellees. 

THOMAS,  J.  This  is  the  second  appeal  hi 
this  case.  It  is  an  action  of  ejectment 
brought  by  the  appellees  in  the  circuit  court 
for   Anne   Arundel   county   on   the   21st  of 
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March,  1912,  to  recover  a  farm  or  parcel  of 
land  in  tbat  county  asd  the  damages  bub- 
talned  by  them.  Process  was  Issued  for 
Peter  Abromatis,  and  was  returned  by  the 
sherUT: 

"Serred  npon  Joseph  Abromatis  the  person 
in  actual  possession  of  the  lands  described  in  the 
declaration  and  a  copy  of  the  declaration  and 
copy  of  summons  left  with  him  on  the  3d  day  of 
April,  1912." 

On  the  18th  of  December,  1912,  leave  was 
granted  to  the  plaintiffs  to  amend  the  declar- 
ation by  changing  the  name  of  the  defendant, 
who  bad  "been  inadvertently  called  Peter  Ab- 
romatis," to  Joseph  Abromatis,  and  the 
amendment  was  made  accordingly.  Joseph 
Abromatis  appeared  by  counsel,  and  the  case 
'Was  tried  on  the  issue  Joined  on  the  plea  of 
not  guilty.  The  plaintiffs  offered  In  evidence 
several  deeds  for  the  property  mentioned  in 
the  declaration,  including  the  deeds  to  Isaac 
Amos  of  William,  and  produced  evidence  to 
show  that  he  died  Intestate  in  Harford  coun- 
ty, Md.,  on  January  6,  1877,  seised  and  pos- 
sessed of  the  property,  and  that  the  plaintiffs 
were  his  only  heirs  at  law.  The  defendant 
then  offered  In  evidence  the  record  of  pro- 
ceedings in  a  tax  sale  of  the  property,  made 
in  1S92,  for  the  purpose  of  collecting  taxes 
levied  in  1890,  and  the  several  deeds  under 
which  the  defendant  claimed  from  the  pur- 
chaser at  that  sale.  This  evidence  was  ob- 
jected to  by  the  platntifls  and  was  admitted 
by  the  court,  subject  to  exceptions.  The 
plaintiffs  subsequently  filed  a  motion  to 
strike  out  the  evidence,  but  the  court  over- 
ruled the  motion. .  The  plaintiffs  excepted  to 
that  ruling,  and,  the  Judgment  being  In  favor 
of  the  defendant,  they  appealed.  This  court 
held  in  122  Md.  256,  89  Atl.  497,  that  the  tax 
sale  was  void,  and  that  the  motion  to  strike 
out  the  evidence  should  have  been  granted, 
and  the  Judgment  was  reversed,  and  case  re- 
manded for  a  new  trial. , 

The  case  was  subsequently  removed  to 
Baltimore  county  for  trial,  and  on  the  3d  of 
February,  1916,  the  plea  of  not  guilty  was 
withdrawn  by  leave  of  the  court,  and  the  de- 
fendant filed  a  motion  to  strike  out  the  re- 
turn made  by  the  sheriff  of  Anne  Arundel 
county  of  the  summons  issued  for  the  de- 
fendant. This  motion  having  been  overruled, 
the  defendant  filed  a  motion  to  rescind  the 
order  of  the  circuit  court  for  Anne  Arundel 
county  granting  the  plaintiffs  leave  to  amend 
their  declaration.  The  court  sustained  a 
demurrer  to  this  motion,  and  the  defendant 
then  filed  a  plea  of  not  guilty,  and  the  case 
went  to  trial  again  on  the  issue  Joined  on 
that  plea.  During  the  trial  the  defendant 
reserved  19  exceptions  to  the  ruling  of  the 
court  cm  the  evidence  and  the  prayers,  and 
has  bronght  this  appeal  from  a  Judgment  on 
the  verdict  in  favor  of  the  plaintiffs  for  the 
property  described  In  the  declaration  and 
1300  damages. 

[1]  The  plea  oif  not  guilty  admitted  the  pos- 
aendon  and  ejectment  by  the  defendant,  and 


only  put  In  issue  the  title  to  Ut«  premises,' 
the  right  of  possession,  and  the  amount  of 
damages  to  which  the  plaintiffs  were  entitled. 
Code,  art  75,  §  71;  1  Foe,  H  275  and  830; 
Glbbs  v.  Didler,  125  Md.  486,  94  Atl.  100; 
Wallia  V.  Wilkinson,  73  Md.  131,  20  Aa  787 ; 
Brooke  v.  Gregg,  89  Md.  236,  43  MX.  38. 

By  agreement  of  counsel  the  deeds  by 
which  Isaac  Amos  of  WiUlam  acquired  title 
were  omitted  from  the  record,  and  his  title 
to  the  property  Is  admitted,  and  the  evidence 
offered  to  show  that  Isaac  Amos  of  William 
died  Intestate,  and  tbat  the  plaintiffs  are 
his  only  heirs  at  law  Is  not  contradicted, 
so  that  the  exceptions  we  are  to  consider  are 
important  only  In  so  far  as  they  relate  to 
the  question  of  the  defendant's. title  and  the 
amount  of  damages  recoverable  by  the  plain- 
tiffs. 

[2]  The  second,  tUrd,  sixth,  ninth,  tenth, 
eleventh,  fourteenth,  fifteenth  and  sixteenth 
exceptions  are  to  the  rulings  of  the  lower 
court  excluding  the  record  of  proceedings  In 
the  tax  sale  of  the  property  referred  to  In 
the  first  appeal;  the  deeds  from  the  pur- 
chaser at  that  sale  and  the  successive  owners 
of  the  land  cialmtng  through  him,  and  evi- 
dence offered  for  the  purpose  of  showing  that 
Frank  Fisher,  to  whom  the  tax  bills  and 
notice  referred  to  in  section  229  of  article  2 
of  the  Code  of  PubUc  Local  Laws  of  Anne 
Arundel  County'  was  delivered  as  "tenant" 
was  in  fact  the  agent  of  the  plaintiffs. 

As  we  imderstand  these  exceptions  and 
rulings  of  the  court,  the  deed  to  Peter  Abro- 
matis, executed  aa.  the  19th  of  August,  1904, 
the  date  of  the  alleged  ejectment  of  the 
plaintiffs  by  the  defendant,  and  the  deed 
from  his  heirs  at  law  to  the,defendant,  were 
admitted  by  the  court  for  the  purpose  of 
showing  that  the  possession  of  the  defendant 
was  bona  fide,  and  that  he  was  therefoce  eor 
titled  to  l)e  allowed  for  any  permanent  im- 
provements on  the  property  made  in  good 
faith.  Tongue  v.  Nutwell,  81  Md.  302.  Un- 
der the  mlings  of  this  court  on  the  former 
appeal  the  evidence  embraced  in  these  ex- 
ceptions was  clearly  Inadmissible  for  the  pur- 
pose of  establishing  title  in  the  defendant 

[3]  Assuming,  without  deciding,  that  not- 
withstanding the  previous  decision  of  this 
court  and  the  statement  In  the  report  of  sale 
of  the  treasurer  that  the  tax  blU,  etc.,  refer- 
red to  in  section  229  of  the  Code  of  Local 
Laws  was  delivered  to  Frank  Fisher,  "fe»- 
ant,"  it  was  permissible  for  the  defendant 
to  show  that  Frank  Fisher  was  in  fact  the 
agent  of  the  plaintiffs,  the  fact  of  such  agen- 
cy would  not  cure  the  defect  In  those  pro- 
ceedings. As  pointed  out  In  the  opinion  of 
this  court,  section  230  of  the  Code  referred 
to  provided  that  notice  of  the  levy,  etc., 
should  t>e  delivered  to  the  owner,  or  at  bia 
residence,  or  mailed  to  him,  or  conspicnonsly 
posted  on  the  premises,  whereas  the  report 
of  sale  shows  that  the  notice  of  the  levy,  etc, 
was  delivered  to  Frank  Illsher,  and  we  saldi 
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"Section  230  does  not  authorize  the  delfvery 
<tf  the  notice  therein  referred  to  to  any  one 
except  the  owner  at  the  property,"  and  that 
there  was  not  a  snbstantial  compliance  with 
either  section  229  or  230  of  the  law. 

[4]  The  seventeenth  exception  Is  to  the  ac- 
tion of  the  court  striking  out  the  testimony 
of  the  def^idant  offered  for  the  purpose  of 
showing  that  he  had  made  improvements  on 
the  land.  When  asked  if  he  had  made  any 
improvements  be  said  he  had  some  bushes 
and  stumps  moved  in  1812.  This  evidence 
was  objected  to  by  the  plaintiffs  and  admit- 
ted by  the  court  subject  to  ezceptlcm.  The 
defendant  was  farther  asked  to  state  what 
amount  he  expended  for  "cleaning  up  the 
stumps  and  removing  the  bashes,"  whereup- 
on the  plaintiffs  objected  and  the  court  ruled 
that  the  evidence  offered  was  not  suffielent 
to  support  a  claim  for  Improvements,  and 
granted  the  motion  to  strike  it  out.  The 
narr.  alleged  that  the  defendant  ejected  the 
plaintiffs  In  August,  1904,  and  the  plaintiffs 
had  offered  evidence  tending  to  show  that  the 
t&rm  contained  from  40  to  60  acres  of  clear- 
ed or  tillable  land,  and  that  the  reasonable 
riMital  yalue  of  the  cleared  land  during  the 
succeeding  years  was  about  $3  per  acre  a 
^ear.  The  defendant's  witnesses  had  stated 
that  about  60  or  60  acres  of  the  laud  was 
cleared  and  tillable,  and  that  its  rental  value 
was  team  $35  to  $60  a  year.  These  estimates 
were  based  upon  the  condition  of  the  land 
aa  testified  to  by  the  witnesses,  and  none  of 
them  had  reference  to  the  rental  value  as 
enhanced  by  the  improvements  testified  to  by 
the  defendant  as  having  been  made  by  him 
in  1012.  It  is  stated  in  22  Cyc.  26,  "In  the 
absence  of  a  statute  to  the  contrary,  the  gen- 
eral rule  is  that  the  amount  which  a  bona 
fide  occupant  oi  lands  is  entitled  to  recover 
for  Improvements  made  thereon  is  not  the 
cost  of  the  Improvements  to  him,  but  the 
amount  which  they  enhance  the  value  of  the 
property  to  the  owner,"  and  this  is  the  rule 
recognized  in  this  state.  Jones  v.  Jones,  4 
Gill,  87;  McLaughlin  v.  Bamum,  31  Md.  425'; 
Long  V.  Long,  62  Md.  33.  See,  also,  15  Cyc. 
222.  Where,  however,  the  rental  value  has 
reference  to  the  improved  value,  a  different 
rule  applies.  Jones  v.  Jones,  supra.  Without 
further  evidence  of  the  character  and  extent 
of  the  improvements  claimed  and  the  extent 
to  which  it  enhanced  the  value  of  the  prop- 
erty, the  evidence  referred  to  was  properly 
excluded. 

[6]  The  first,  seventh,  and  eighth  excep- 
tions ate  to  the  admission  of  evidence  offered 
by  the  plaintiffs  to  show  the  rental  value  of 
the  pTo{)erty  on  the  ground  that  the  witness- 
es were  not  qualified  to  testify.  Under  sec- 
tion 71  of  article  75  of  the  Code,  the  plain- 
tiff In  an  action  of  ejectment  may  recover 
damages  for  the  ejectment  and  mesne  profits 
down,  to  the  time  of  the  termination  of  the 
case,,  and  these  mesne  profits  may  he  shown 
by  proof  of  the  probable  rental  value  of 


the  property.  West  t.  Hughes,  1  Har.  &  J. 
57;  Jones  v.  Jones,  supra;  Tongue  y.  Nut- 
well,  supra;  Tome  Institute  v.  Crothers,  87 
Md.  588,  40  Atl.  261;  Worthingtwi  v.  Hiss, 
70  Md.  172,  16  Att.  534,  17  AtL  1026.  The 
ejectment  alleged  In  the  declaration  and  ad- 
mitted by  the  plea  was  on  the  19th  of  August, 
1904,  and  the  trial  of  the  case  was  not  con- 
cluded until  the  9th  of  February,  1915.  The 
verdict  was  for  $300  damages,  so  that  the 
jury  only  allowed  the  plaintiffs  about  $28  a 
year  for  the  loss  of  the  use  of  the  property 
during  the  years  they  were  deprived  of  the 
possession.  According  to  the  plaintiffs'  wit- 
nesses the  rental  value  of  the  property  was 
from  $120  to  $180  a  year,  while  the  lowest 
value  given  by  the  defendant's  witnesses  was 
$35  a  year,  and  the  defendant  testified  that 
in  1912  he  received  $90  rent  for  30  acres  of 
the  land.  There  is  no  exception  to  the  testi- 
mony of  H.  B.  Haslup,  one  of  the  plaintiffs' 
witnesses,  who  stated  that  the  rental  value 
of  40  acres  of  the  land  was  $3  an  acre  or 
$120  a  year.  Under  this  state  of  the  record 
it  would  seem  reasonably  clear  that  the  de- 
fendant was  not  injured  by  the  evidence  ob- 
jected to,  even  if  we  assume  that  it  was  not 
admissible  for  the  reason  stated,  and  it 
would  work  a  great  hardship  upon  the  par- 
ties to  reverse  the  judgment  for  such  an  er- 
ror and  subject  them  to  the  costs  and  ex- 
pense of  another  triaL 

[6]  There  was  no  error  In  the  exclusion  of 
the  evidence  referred  to  in  the  twelfth  and 
fifteenth  exceptions.  The  witness  bad  not 
seen  the  property  since  1802,  and  was  not 
shown  to  be  compet^it  to  testify  to  the  ren- 
tal value  of  the  property  during  the  years 
from  1904  to  the  time  of  the  trial. 

The  fourth,  fifth,  and  eighth  exceptions 
were  abandoned  by  the  appellant. 

The  remaining  exception  is  to  the  grant- 
ing of  the  plaintiffs'  prayers  and  the  rejec- 
tion of  the  defendant's.  The  objection  to  the 
plaintiffs*  third  prayer  Is  waived  by  the 
agreement  of  counsel,  and  no  objection  is  urg- 
ed in  this  court  to  part  C  of  plaintiffs'  first 
prayer  or  plaintiffs'  second  prayer,  and  the 
latter  was  approved  in  Wallis  v.  WilkIns<Mi, 
supra. 

[7]  Plaintiffs'  fourth  prayer  is  as  follows: 

"If  the  jury  find  their  verdict  for  the  plain- 
tiffs for  the  land  mentioned  in  the  declaration, 
then  the  plaintiffs  are  entitled  to  recover  as  dam- 
ages wliat  the  jury  may  find  from  the  evidence 
was  the  fair  or  reasonable  rental  value  of  the 
land  for  the  time  the  jury  may  find  from  the 
evidence  the  defendant  hag  been  in  possession 
of  said  land,  not  going  back  of  the  20th  of 
August,  1904,  less  such  amount  aa  the  jury  may 
find  from  the  evidence  was  expended  by  the  de- 
fendant in  taxes  on  said  land  after  he  took  pos- 
session of  the  same." 

The  appellant  contends  that  the  evidence 
offered  by  the  defendant  shows  that  he  did 
not  take  possession  of  the  property  until 
1911,  and  the  objection  urged  to  this  pray- 
er is  that  it  permitted  the  jury  to  allow  the 
plaintiffs  the  rental  value  of  the  projterty 
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HtHn  1904  wUle  »w»<»faie  the  allowance  to 
tbe  defendant  for  taxes  to  the  amount  ex- 
pended by  him  after  he  took  possession  of  the 
property,-  This  prayer  contains  practically 
the  same  Instruction  asked  for  In  the  defend- 
ant's second  and  fourth  prayers,  and  the  lat- 
ter was  rejected  by  the  court  because  it  was 
covered  by  the  plaintiffs'  fourth  prayer.  The 
plea  of  not  guilty  admitted,  as  we  have  said, 
the  ejectment  of  the  plaintifCs  iy  the  defend- 
ant as  alleged  in  the  declaration,  and  only 
pot  in  issue  the  title,  right  of  possession,  and 
amount  of  damages  plaintiffs  were  entitled 
to  recover  by  reason  of  such  ejectment  and 
"detention"  of  the  property.  Under  that 
plea  the  plalntifl's  were  entitled  to  mesne 
profits  from  the  date  of  the  admitted  eject- 
ment by  the  defendant  to  tbe  determination 
of  the  case,  there  being  no  evidence  to  show 
that  the  plaintiffs  had  possession  of  any  part 
of  the  property  during  that  iutervol,  and  we 
think  the  prayer,  when  construed  in  tbe  light 
of  the  admission  of  the  plea,  instructed  the 
Jury  that  they  could  allow  tbe  defendant  for 
taxes  paid  during  that  time.  But  apart 
from  that  there  is.  no  evidence  in  the  case 
to  show  who  paid  tbe  taxes  on  the  property 
from  1904  to  the  date  of  the  verdict,  except 
the  taxes  for  the  years  1911  and  1Q12,  which 
were  paid  by  the  defendant.  The  defendant 
could  not  therefore  have  been  injured  by  the 
granting  of  the  plaintiffs'  fourth  or  the  rejec- 
tion of  his  secpnd  and  fourth  prayers. 

[I]  The  exception  to  the  rejection  of  the 
defendant's  first  prayer,  which  sought  to 
withdraw  the  case  from  the  jury,  was  not 
pressed  in  this  court,  and  the  ruling  was 
obviously  correct  The  defendant's  third 
prayer,  by  which  the  defendant  asked  that 
the  Juiy  be  instructed  that  they  could,  "in 
their  discretion,"  allow  the  plaintiffs  only 
nominal  damages,  was  properly  refused.  The 
defendant  having  had  the  use  and  possession 
of  the  property,  the  plaintiffs  were  entitled  to 
recover  substantial  damages.  B.  &  O.  B.  B. 
Co.  v.  Boyd,  67  Md.  32,  10  Atl.  315,  1  Am. 
fit.  Rep.  362L( 

[I]  The  appellant  insists  as  a  further 
ground  for  the  reversal  of  the  Judgment  that 
the  court  below  erred  in  refusing  to  strike 
out  the  return  of  the  sheriff  of  Anne  Arundel 
county  of  the  process  for  tbe  defendant,  and 
in  sustaining  the  demurrer  to  the  defend- 
ant's motion  to  rescind  tbe  order  of  the  cii^ 
cult  court  for  Aime  Arundel  county  granting 
the  plaintiffs  leave  to  amend  the  declaration 
by  changing  the  name  of  the  defendant  from 
Peter  Abromatis  to  Joseph  Abromatis.  As- 
suming that  these  ruUngs  of  tbe  circuit  court 
for  Baltimore  county  are  properly  presented 
by  the  record,  and  that  they  are  subject  to 
review  by  this  court,  it  is  apparent  that  they 
afford  no  ground  for  the  reversal  of  the 
judgment  In  this  case. 

Tbe  reasons  assigned  for  the  first  mo- 
tion are:  (1)  That  Joseph  Abromatis  was 
not  in  actual  posaeissioa  of  the  land  at  the 


time:  (2)  that  the  defendant  was  a  resident 
of  Howard  county,  and  that  the  process  was 
served  on  him  at  his  home  in  said  county; 
and  (3)  that  the  suit  was  brought  against 
Peter  Abromatis,  and  that  the  sheriff  exceed- 
ed his  authority  in  serving  tbe  process  on  the 
defendant  at  his  home  in  Howard  county, 
who  was  not  in  actual  possession  of  the 
property.  The  obvious  answer  to  these  ob- 
jections is  that  the  defendant  appeared,  and, 
without  making  any  objection  to  the  service 
of  process,  filed  the  plea  of  not  guilty,  there- 
by waiving  all  objections  to  tbe  service  of 
the  summons  and  admitting  the  ejectment 
alleged  in  the  declaration.  In  Belt  v.  Black- 
burn, 28  Md.  227,  the  court  said,  "The  volun- 
tary appearance  of  a  party  to  a  suit  or  pro- 
ceeding must  be  considered  as  a  waiver  of 
formal  notice;"  and  in  the  case  of  Ireton  v. 
Baltimore,  61  Md.  432,  the  court  held  that 
after  an  appearance  It  is  too  late  to  object 
to  any  infirmity  in  ceqpect  to  the  service  of 
the  writ  or  summons,  except  where  the  ap- 
pearance is  made  for  the  special  purpose  of 
raising  the  objection.  The  reason  for  the 
rule  is  strikingly  applicable  to  a  case  like 
this  where  objections  to  the  service  of  pro- 
cess is  not  made  until  the  second  trial  of  tbe 
case. 

[10,  II]  The  ground  of  the  second  motion  is 
that  the  amendment  of  the  declaration  made 
"an  entirely  new  party  defendant,"  and  the 
answer  to  this  objection  is  that  no  excep- 
tion was  taken  to  the  action  of  the  court 
granting  the  plaintiffs  leave  to  amend  the 
declaration,  and  that  there  is  no  appeal 
from  snch  an  order  where  the  amend- 
ment is  authorized  by  statuta  The  motion 
of  the  plaintiffs  for  leave  to  amend  the  dec- 
laration recited  that  the  defendant  had  been 
"inadvertently  call^  Peter  Abromatis,"  and 
section  37,  article  75,  of  the  Code  provides 
that: 

"No  writ  or  action  shall  abate  because  of  the 
misnomer  of  any  plaintiff  or  defendant  named 
therein,  but  tbe  court,  on  8U|gestion,  supported 
by  the  affidavit  of  the  plaintiff  or  defendant  or 
other  proof  to  the  satisfaction  of  the  court  that 
by  mistalce  the  plaintiff  has  sued  in  a  wrong 
name  or  that  the  party  summoned  in  virtue  of 
said  writ  or  action  is,  in  fact,  the  party  intend- 
ed to  be  sued  by  such  writ,  or  in  such  action, 
may,  at  any  time  before  judgment,  direct  the 
writ  or  any  of  the  proceedings  to  be  amended 
by  inserting  therein  the  true  name  of  any  plain- 
tiiEE  or  defendant,  at  the  discretion  of  the  court." 

In  the  case  of  Union  Bank  v.  Tlllard,  26 
Md.  446,  this  section  was  held  to  apply  to 
a  misnomer  of  an  individual  defendant,  and 
in  Union  Telegraph  Co.  v.  State,  etc.,  82  Md. 
306,  83  Ati."  763,  31  h.  -R.  A.  672,  51  Am.  St. 
Bep.  464,  the  amendment  was  allowed  upon 
the.  statement  of  counsel  for  plaintiffs  in 
open  court.  The  circuit  court  for  Anne 
Arundel  county  was  authorized  to  allow 
the  amendment  upon  being  satisfied  that  the 
party  summoned  as  defendant  was  in  fact 
the  party  Intended  to  be  sued,  and  leave 
granted  in  pursuance  of  that  authority  is  not 
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subject  to  review  by  this  court  Scarlett  t. 
Academy  of  Music,  43  Md.  203. 

Finding  no  rerersible  error  In  the  rul- 
ings of  tbe  court  below  tbe  judgment  will  be 
affirmed. 

Judgment  affirmed,  witb  costs. 


STATE,  to  Use  of  OULLER  et  *1,  ▼.  STAND- 
ARD OIL  CX).     (No.  44.) 
(Court  of  Appeals  of  Maryland.    Jan.  12, 1916.) 

1.  WrrNESSES  <S=»2e8— Cboss-Examination— 
Death  of  Sebvant— AcmoNS— Bvidenob— 
Adkissibiutt. 

Where,  in  an  action  for  tbe  death  of  an 
employ^  while  operating  an  elevator,  the  su- 
perintendent of  the  employer  testified  as  a  wit- 
ness for  plaintiff  that  he  had  given  the  decedent 
instructions  as  to  operating  tiie  elevator,  ques- 
tions on  his  cross-examination,  as  to  what  those 
instructions  were,  were  proper. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i§  931-948,  959;   Dec.  Dig.  (S=>268.] 

2.  Mastbs  and  Sbbvant  ^=»278  — Death  or 

SEBVANT— NEQLIGEI7CBi— EVIDENOE. 

An  employ^  was  killed  by  the  fall  of  an 
elevator  he  was  operating.  He  had  used  it  a 
number  of  times  and  had  been  instructed  how 
to  operate  it  and  had  stated  that  be  understood 
its  operation.  The  elevator  was  in  good  work- 
ing condition  and  had  been  operated  on  the 
morning  of  the  accident  by  tbe  employ^  and  had 
been  mn  by  him  and  others  prior  to  the  acci- 
dent with  perfect  safety.  Held  that,  under  the 
rule  that  juries  cannot  base  a  verdict  on  mere 
conjecture  or  speculation,  there  was  no  evidence 
to  sustain  a  verdict  of  actionable  negligence  of 
the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  954,  956-958,  960-969, 
971,  972,  977;   Dec.  Dig.  «=»278.] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;   Robert  R.  Henderson,  Judge. 

"Tp  be  officially  reported." 

Action  by  tbe  State  of  Maryland,  for  tbe 
use  of  Carrie  V.  Culler,  widow  of  Morris  W. 
Culler,  and  for  the  use  of  Walter  J.  Culler 
and  others,  against  the  Standard  Oil  Com- 
pany. There  was  a  judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCKBBIDGB,  JJ, 

Frank  G.  Wagaman,  of  Hagerstown  (J. 
lioyd  Harshman,  of  Hagerstown,  and  Albert 
A.  Doub,  of  Cumberland,  on  the  brief),  for 
appellants.  Henry  H.  Keedy,  Jr.,  of  Hagers- 
town, and  Benjamin  A.  Richmond,  of  Cum- 
berland (Charles  A.  Little,  of  Hagerstown, 
and  Walter  C.  Capper,  of  Cumberland,  <m 
the  brief),  for  appellee. 

BRISCOE,  J.  This  was.  an  action  Insti- 
tuted In  the  circuit  court  of  Washington  coun- 
ty, but  removed  to  Allegany  county  for  trial. 
The  suit  was  brought  by  the  state,  for  the 
use  of  the  wife  and  children  of  Morris  W. 
Culler,  an  employ^  of  the  defendant,  who 
was  killed  on  the  14th  of  April,  1913,  while 
In  charge  and  operating  an  elevator,  in  use 


at  tbe  warehouse  of  tbe  defendant,  at  Its 
plant  In  Hagerstown,  Md.  The  dedaratlon 
contains  ten  counts,  and  each  one  avers  that 
the  deatb  of  Culler  was  caused  by  the  al- 
leged negligence,  want  of  care,  and  default 
of  tbe  defendant,  and  without  neglect  or  fault 
of  the  deceased.  The  defendant  is  a  body 
corporate  and  owns  a  large  three-story  ware- 
house, in  Hagerstown,  used  for  the  purjHwe 
of  storing  and  delivering  therefrom  coal  oU, 
gasoline,  and  other  -petroleum  products.  In 
the  business  In  wbldi  It  was  engaged.  !%« 
deceased  was,  at  tbe  time  of  the  accident 
which  caused  bis  death,  an  employ^  of  the 
defendant,  and  was  In  charge  of  a  freight 
elevator  called  a  Bates  Hand-Power  elevator 
which  was  used  and  operated  for  the  purpose 
of  transferring  barrels  of  oil  from  one  floor 
or  story  of  the  warehouse  to  another.  He 
was  engaged  on  the  morning  of  the  accident 
in  transferring  barrels  of  oil  from  the  third 
to  tbe  first  floor  and  in  taking  empty  barrels 
to  the  second  or  the  third  floor.  No  one  saw 
the  accident,  and  the  only  person  In  the 
building  at  the  time  was  the  superintendent 
of  the  warehouse,  who  was  in  his  office  on 
the  first  floor.  He  heard  the  elevator  fall, 
and,  on  reaching  the  elevator,  found  Culler 
dead,  lying  In  the  elevator  with  his  face  to 
the  south,  toward  the  front  door  of  the  ele- 
vator and  bis  back  against  the  barrel  of  oil. 
The  elevator  floor  was  broken  near  the  plat- 
form, and  the  cable  vras  off  the  wheel,  at  the 
top  of  the  elevator.  At  the  trial  of  the  case, 
there  were  three  exceptions  reserved  to  the 
rulings  of  the  court.  The  first  and  second  re- 
late to  its  rulings  upon  testimony,  and  the 
third,  to  Che  granting  of  the  defendant's 
prayer,  at  tbe  conclusion  of  the  plalntlfTs 
testimony,  withdrawing  the  case  from  the 
consideration  of  the  Jury,  and  directing  a 
verdict  for  the  defendant.  From  a  judgment 
on  the  verdict  in  favor  of  the  defendant  for 
C08ts,*tbi8  appeal  has  been  taken. 

[1]  There  was  clearly  no  error  in  the  rul- 
ing of  the  court  In  permitting  the  question 
to  be  asked  and  answered,  as  set  out  in  the 
first  exception.  The  witness  Poole,  the  su- 
perintendoat  of  the  defendant  company,  was 
called  as  a  vritness  for  the  plaintiff.  He  tes- 
tified he  bad  given  the  deceased  certain  in- 
structions as  to  i^perating  the  elevator.  He 
was  then  asked,  upon  cross-examination,  to 
state  what  those  instructions  were;  The 
question  was  entirely  prefer  upon  cross-ex- 
amination, and  the  court  committed  no  error 
in  permitting  the  question  to  be  asked  and 
admitting  the  evidence,  under  the  answer,  to 
the  question  as  propounded. 

[2]  The  second  and  third  exceptions  prac- 
tically present  the  same  and  the  craitrolling 
question  In  tbe  case,  and  that  is  whether  tbe 
court  was  right  in  granting  the  defendant's 
first  prayer,  which  instructed  the  Jury  that, 
under  the  pleadings  in  the' Case,  there  was  no 
evidence  legally  sufficient  to  entitle  the  plaln- 


«s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes' 
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tiff  to  recover,  and  tbe  verdict  must  be  for 
the  defendant 

In  tbia  case  the  dedaraUon  contains  ten 
counts.    The  first,  and  tlie  other  counts,  ex- 
cept the  second,  eighth,  ninth,  and  tenth  as 
stated  by  the  appellee  In  his  brief,  charge  as 
the  basis  of  the  suit  that  the  death  of  Culler 
was  caused  by  the  negligence  of  the  appellee 
in  not  providing  a  safe  and  proper  elevator 
with  which  to  work;  that  it  did  not  furnish 
him  -with  safe  appliances  .and  machinery  by 
which  the  elevator  was  controlled;   that  the 
elevator  was  negligently  and  carelessly  con- 
structed;  that  it  was  equipped  with  a  dan- 
gerous appliance  for  control;    that  it  was 
equipped  with  unsafe  and  Insufficient  coun- 
terw^hts;    and  that  it  was  not  equipped 
with  extra  safety  devices  for  control  of  speed. 
The  second  count  charges  that  the  appellee 
did  not  furnish  necessary  coemploy&s  to  as- 
sist the  deceased  In  operating  the  elevator. 
The  eighth  count  charges  that  the  appellee 
did  not  sufficiently  warn  and  instruct  the  de- 
ceased as  to  the  dangers  in  operating  the  et 
evator.   The  ninth  count  charges  that  the  ap- 
pellee misled  and  deceived  the  deceased  as 
to  the  character  and  safety  of  the  elevator, 
and  the  tenth  count  charges  that  the  appel- 
lee gave  the  deceased  wrong  advice  as  to  how 
to  operate  the  elevator,  and  as  to  how  to  put 
on  the  brakes  on  the  brake  wheel  or  release 
the  same. 

An  examination  of  the  record.  In  this  case, 
will  show  an  entire  absence  of  proof  as  to 
bow  the  accident  happened,  or  what  caused 
it.  There  were  a  number  of  theories  and 
proffers  made,  in  the  course  of  the  trial ;  but 
there  was  no  evidence  whatever  to  support 
or  sustain  them.  No  (me  saw  the  accident, 
and  there  is  no  evidence  directly  or  other- 
wise as  to  what  caused  the  accident  or  what 
produced  it 

The  witness  Poole,  the  superintendent  of 
the  appellee,  testified  that  he  employed  the 
deceased  for  general  work  around  the  plant 
He  went  to  work  on  the  3d  day  of  April, 
1913,  and  he  had  been  engaged  at  work  there 
eleven  days.  He  was  killed  about  8  o'clock 
in  the  morning.    He  testified  as  follows: 

"I  found  him  on  the  elevator  with  one  barrel 
of  ofl.  The  elevator  was  down  on  the  lower 
floor.  There  are  practically  three  floors  in  the 
building,  ^e  first  floor  is  on  the  groond.  I 
beard  the  nirise  of  the  elevator  coming  down 
and  knew  it  was  an  unusual  noise  and  went  out 
and  found  him.  I  knew  the  elevator  was  run- 
ning away  or  falling;  it  was  an  unusual  speed. 
The  first  thing  Mr.  Culler  did  the  morning  of 
the  accident  was  to  open  the  office  and  sweep  it 
out  The  next  thing  he  did  was  to  bring  two 
turns  of  oil  down  of  two  barrels  each.  He  emp- 
tied the  barrels  of  oil  into  five-gallon  special 
cans,  and  after  that  he  came  into  the  office 
and  asked  what  he  should  doj  and  I  told  him  to 
go  u^tairs  and  bring  more  oil  down,  and  he  said 
all  right  and  started  out  I  heard  the  unusual 
noise  at  the  devatMr  about  four  or  five  minutes 
after  I  told  him  to  bring  more  oil  down.  I  was 
in  the  office  at  the  time,  which  is  about  50  or 
60  feet  away  from  the  elevator.  The  elevator 
is  located  on  the  east  ride  of  the  building;  the 
office  i»  in  the  northeast  corner.    Tou  can  hear 


the  elevator  go  up  and  down  as  yon  sit  in  the 
office.  I  heard  it  go  up  and  down  that  morqr- 
Ing.  After  I  told  nlm  to  bring  the  oil  down, 
it  was  only  a  few  minutes  until  I  heard  him 
walk  up  the  steps,  and  then  the  elevator  went 
up,  and  then  I  heard  the  crash.  He  was  ly- 
ing in  the  elevator  with  his  face  towards  the 
south,  and  his  head  toward  the  north,  and  his 
back  up  against  the  barrel  of  oil,  and  his  face 
toward  the  front  door  of  the  approach  of  the 
elevator.  The  barrel  of  oil  was  lying  down  oo 
the  side.^  I  think  Mr.  Culler  was  dead  when  I 
found  him.  He  didn't  make  any  move  at  all. 
As  soon  as  I  heard  the  unusual  noise^  I  hurried 
out  of  the  office  to  the  elevator.  I  had  to  walk 
30  or  40  feet  from  the  office  before  I  could  see 
the  elevator.  Several  of  the  boards  of  the  ele- 
vator floor  were  bursted  up  on  the  edde  along  the 
edge  of  the  platform.  The  brake  irons  were  in- 
tact on  the  elevator  frames.  The  safety  appli- 
aiice  was  broken.  The  cable  was  off  the  whed 
upstairs,  and  the  counterwdght  out  of  the  top 
of  the  box." 

The  uncontradicted  evidence  shows  that  the 
deceased  had  been  properly  Instructed  how 
to  operate  the  elevator,  and  had  used  it  a 
number  of  times  in  bringing  down  barrels  of 
oil  from  the  third  to  the  first  floor,  and  had 
stated  "that  he  thoroughly  understood  the 
operation  of  It"  The  elevator  was  a  Bates 
Hand-Power  freight  elevator,  was  in  good 
woriilng  condition,  and  had  been  operated  on 
the  morning  of  the  accident  by  the  deceased, 
in  transferring  barrels  of  oil,  from  the  several 
floors,  and  had  been  run  by  the  deceased  and 
others,  prior  to  the  accident  with  perfect  safe- 
ty, in  the  work  for  which  it  had  been  used. 

There  was  no  evidence  to  sustain  any  of 
the  theories  or  charges  set  out  in  the  various 
counts  In  the  declaration,  as  to  the  cause 
of  the  accident  or  in  what  manner  it  occur- 
red, or  to  show  any  connection  between  the 
cause  of  the  accident  and  the  failure  of  the 
defendant  to  performi  any  duty  that  it  owed 
the  deceased  which  in  any  way  contributed  to 
cause  the  accident 

The  court  below  was  clearly  right  in  grant- 
tug  the  defendant's  motion  to  exclude  the  evi- 
dence covered  by  the  second  exception.  This 
evidence  had  been  admitted,  in  connection 
with  certain  proffers  upon  the  part  of  the 
plaintiff  to  show  by  proof  how  the  accident 
occurred,  and,  as  there  was  an  absence  of 
proof  in  this  respect,  the  evidence  was  prop- 
erly excluded.  The  case  at  bar  falls  within 
the  rules  of  law,  announced  by  this  court 
in  numerous  cases,  where  theories  as  to  the 
cause  of  the  injury  complained  of  based  up- 
on mere  speculation  or  conjecture  are  sought 
to  take  the  place  of  affirmative  proof,  to  fix 
liability  upon  a  party  charged  with  the  com- 
mission  of  a  wrongful  act 

In  Charles  v.  United  Ry.  Co.,  101  Md.  187, 
60  Att.  251,  it  is  said : 

"In  the  case  at  bar  the  evidence  goes  no  fur- 
ther than  to  show  that  an  injury  was  inflicted  on 
the  husband  of  the  equitable  appellant,  without 
showing  bow  it  occuired,  or  that  any  act  of  the 
appellee  caused  it  To  have  permitted  the  jury, 
under  such  circumstances,  to  infer  that  neg- 
ligence on  tbe  part  of  the  defendant  produced 
the  injury,  would  have  been  to  disregard  the 
law  as  plainly  laid  down  in  the"  adjudged  cases. 
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The  case  of  B.  &  O.  R.  B.  Co.  t.  SaTlngton, 
71  Md.  599,  18  AO.  OTl,  Is  directly  In  point 
Judge  Alrey,  In  delivering  the  opinion  in  tbat 
case,  said: 

"In  matters  of  proof  we  are  not  Justified  in 
inferring  from  mere  possibilities  tlie  existence 
of  facts;  there  must  be  proof  of  the  essential 
facts  to  fix  liability  upon  a  party  charged  with 
the  commission  of  a  wrongful  act  And  even  a 
scintilla  of  evidence,  or  a  mere  snrmise  that 
there  may  have  been  negligence  on  the  part  of 
the  defendant,  will  not  justify  the  court  in  sub- 
mitting the  case  to  the  jury.  There  must  be, 
in  a  case  like  the  presMit,  gome  reasonable  evi- 
dence of  well-defined  acts  of  negligence,  as  tile 
cause  of  the  injury  complained  of;  and  there- 
fore it  is  incumbent  upon  the  plaintiif  to  give 
some  afl^irmative  evidence  of  tne  existence  of 
such  negligence  before  he  can  ask  that  the  case 
bo  submitted  to  the  jnry.  Whart  Neg.  §  421, 
and  cases  there  cited.  Or  as  clearly  stated  by 
the  Supreme  Court,  in  Pnrrott  v.  Wells  Fargo 
&  Co.,  15  Wall.  524,  537  [21  I*  Ed.  206] :  'No 
one  is  responsible  for  injuries  resulting  from  un- 
avoidable accident  whilst  engaged  in  a  lawful 
business.  A  party  charging  n^ligenoe  as  a 
ground  of  action  must  {irove  It  He  must  show 
that  the  defendant,  by  his  act  or  by  his  omission, 
has  Violated  some  duty  incumbent  npon  him 
which  has  caused  the  injury  complained  of.' 
.Turirn  cannot  bo  allowed,  however  great  the 
deference  conceded  to  thplr  province,  to  make 
mere  conjecture  or  speculation  the  foundation 
of  thdr  verdicts.  If  there  be  no  evidence  npon 
which  a  rational  conclusion  raav  be  based  in 
support  of  the  claim  of  the  plaintiff,  the  case 


should  be  withdrawn  from  the  fnry;   and  to  do 
this  is  a  preliminary  duty  of  the  ooart." 

The  principle,  as  settled  by  the  cases  dted, 
has  been  applied  and  followed  in  numerous 
other  cases  In  this  court  Benedick  t.  PottB, 
88  Md.  52,  40  Atl.  1067,  41  li.  R.  A.  478;  B. 
&  O.  T.  Black,  107  Md.  666,  89  Atl.  439,  72  AtL 
340;  B.  &  O.  T.  Logsdon,  101  Md.  368,  61 
Atl.  189 ;  Stewart  &  Co.  v.  Harman,  108  Md. 
454,  70  Atl.  333,  20  Ia  R.  A.  (N.  S.)  228;  Cas- 
parls  Stone  Co.  ▼.  Boncore,  121  Md.  449,  88 
AtL  260. 

There  were  other  qnestions  discussed  In  the 
argnment  of  the  case,  and  they  have  been 
carefully  considered  by  ns;  but  as  the  tes- 
timony offered  here,  in  any  aspect  of  the  case, 
falls  far  short  of  what  is  required  In  like 
cases  to  entitle  the  plaintiff  to  recover,  we 
And  is  unnecessary  to  prolong  this  opinion  by 
a  review  of  them. 

The  court  below  was  correct  in  granting 
the  defendant's  prayer,  at  the  conclusion  of 
the  plaintiffs  testimony,  which  instmcted 
the  jury  that  under  the  pleadings  Oiere  was 
no  evidence  l^ally  sufficient  to  entitle  the 
plaintiff  to  recover,  and  the  verdict  must  be 
for  the  defoidant  The  iQdgment  of  tbe 
court  below  will  be  afflnued. 

Judgment  affirmed,  Tvlth  costs. 
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KtTDI/ICH  V,  GKIFFIN  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  7,  1916.) 

1.  Health  <e=>3— Health  Warden— Term  op 
Otficb— Tebminatiow  bt  Statotb. 

The  proviHon  of  the  Walsh  Act  (P.  L.  1911, 
p.  463)  that  the  terms  of  all  city  officers,  wheth- 
er elective  or  appointive,  shall  terminate  on  the 
organization  of  the  board  of  commissioners,  ap- 

elled  to  a  health  warden,  an  appointee  of  the 
oard  of  health  of  the  city  of  Hoboken.    . 
[Ed.  Note. — For  other  cases,  see  Health,  Cent 
Dig.  I  2;   Dec.  Dig:  ®=i>3.] 

2.  Statotes  ©=93 — Removai.  of  Officebs  — 
liOCAX,  AND  Special  Acts. 

The  classification  adopted  in  Act  Jane  14, 
1011  (P.  L.  p.  783),  relating  "to  certain  ofS- 
cers  and  employda  of  second  class  cities  *  *  * 
now  having  or  which  may  hereafter  have  a 
population  of  seventy  thousand  inhabitants  and 
not  exceeding  ninety  thousand  inhabitants,  abol- 
ishing their  term  of  office  and  prohibiting  their 
removal  except  for  cftuse,"  which  act  pnts  all 
officers  and  employes,  with  the  exception  of 
those  designated  in  section  3  thereof,  of  cities 
of  the  population  designated  which  have  not 
adopted  the  Civil  Service  Act  of  1908  (P.  L. 
p.  235),  on  a  civil  service  basis,  on  the  basis 
of  population,  and  the  classification  adopted  in 
section  3  (P.  K  1911,  p.  784),  which  exempts 
from  the  act  appointees  of  boards,  but  not  ap- 
pointees of  head  officers  of  the  municipality,  are 
purely  arbitrary  and  without  any  reasonable 
basis;  and  hence  the  act  is  void  as  in  violar 
tion  of  Const,  art.  4,  (  7,  par.  11,  restricting  the 
right  to  enact  special  legislation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {  102;    Dec.  Dig.  «=393.] 

Certiorari  by  William  Tell  Kudllch  against 
Patrick  R.  GrifBii  and  others,  challenging  the 
legality  of  the  removal  of  prosecutor  as 
health  warden  of  the  city  of  Hoboken.  Writ 
dismissed,  and  removal  proceedings  affirmed. 

Argued  Jane  term,  1915,  before  PARKER, 
MINTURN,  and  KALISCH,  JJ. 

Edward  Stover,  of  Hoboken,  for  prosecn- 
tor.  Horace  L.  Allen  and  John  J.  Fallon, 
both  of  Hoboken,  for  defendants. 

KALISCH,  J.  The  prosecutor  challenges 
the  legality  of  his  removal  as  health  warden 
of  the  city  of  Hoboken,  by  Its  commission 
government,  which  It  bad  adopted  in  Febru- 
ary, 1915,  and  organized  In  March,  1915. 
The  claim  of  the  prosecutor  is  that  under 
section  1,  chapter  379,  of  Laws  of  1911  (P.  L. 
1911,  p.  783)  he  was  exempt  from  removal,  In 
that  he  held  an  office  under  the  government 
of  a  second  class  city,  from  which,  by  virtue 
of  the  act  referred  to,  he  could  not  be  remov- 
ed except  for  just  cause,  and  then  only  after 
a  public  hearing  upon  written  charges  prefer- 
red In  conformity  with  the  requirement  of 
the  second  section  of  the  act,  and,  since  no 
written  charges  were  preferred  against  him 
and  no  public  bearing  had,  that  therefore 
Ws  removal  was  unlawful.  For  the  defend- 
ants It  Is  claimed  that  the  act  relied  on  by 
the  prosecutor  Is  invalid,  in  that  It  is  in  con- 
travention of  that  provision  of  article  4,  { 
7,  plac.  11,  of  the  ConstltutloD  of  the  state 
of  New  Jersey,  which  prohibits  the  Legisla- 
ture troca  passing  private,  local,  or  special 


laws  regulating  the  Intemat  aflkirs  of  towns, 
eta 

But  before  entering  upon  a  discussion  of 
the  legal  question  presented,  for  the  sake  of 
clearness,  we  will  turn  to  a  consideration  'of 
the  facts  which  give  rise  to  this  controversy 
and  which,  briefly  stated,  are  these:  The 
prosecutor  was  appointed  health  warden  by 
the  board  of  health  of  the  city  of  Hoboken 
on  the  10th  day  of  October,  1899,  to  fill  out 
the  unexpired  term  of  Dr.  Connelly,  deceased, 
who  held  that  position,  and  on  the  expiration 
of  that  term  the  prosecutor  was  reappointed 
and  held  the  same  position  continuously  »y 
appointment  until  January  1,  1914,  when  he 
was  reappointed  for  the  term  of  three  years, 
at  a  salary  of  $1,000  per  annum.  On  the 
9tb  day  of  February,  1915,  Hoboken  adopted 
the  "Walsh  Act"  cited  below.  The  commis- 
sioners elected  under  the  act  qualified  in  the 
latter  part  of  March,  1915.  On  the  .30th 
day  of  March,  1915,  the  board  of  commis- 
sioners abolished  the  various  existing  boards 
of  the  city,  including  the  then  existing  board 
of  health  which  was  composed  of  members 
aiipointed  by  the  former  mayor  of  the  city 
under  its  charter  goverimient.  On  the  31st 
day  of  March,  1915,  the  board  of  commis- 
sioners, by  an  order  or  resolution  terminated 
the  terms  of  offices  of  all  city  officials  and 
employes.  Including  that  of  the  prosecutor. 
That  the  act  of  1911  (P.  L.  1911,  p.  463)  call- 
ed the  "Walsh  Act,"  confers  this  power  on 
the  board  of  commissioners  is  not  disputed; 
and,  even  If  it  had  been  questioned.  It 
would  be  without  avail,  because  the  exercise 
of  such  power  has  been  repeatedly  upheld. 
Salter  v.  Burk,  83  N.  J.  Law,  152,  83  AU.  973; 
Istvan  v.  Narr,  84  N.  J.  Law,  113,  85  Aa 
1012. 

[1]  Ofhe  point  made  by  the  prosecutor  Is 
that  since  he  was  not  a  member  of  the  board 
of  health,  but  simply  its  appointee,  therefore, 
though  the  offices  'of  the  members  of  such 
board  were  abolished,  by  virtue  of  the  Walsh 
Act,  it  left  the  appointive  office  which  he  held 
under  such  former  board  unaffected.  The 
prosecutor  cites  Istvan  v.  Narr,  84  N.  J.  Law, 
113,  86  Atl.  1012,  in  support  of  this  proposi- 
tion. But  it  Is  apparent  from  a  perusal  of 
that  case  that  the  counsel  for  prosecutor 
labors  under  a  misapprehension  of  what  was 
there  decided.  The  court  in  that  cases  was 
discussing  whether  the  Walsh  Act  was  in- 
tended to  interfere  with  the  Health  Act  of 
1887  (P.  L.  p.  80).  Mr.  Justice  Parker  makes 
this  plain  In  the  case  cited,  on  page  116  of 
84  N.  J.  Law,  on  page  1013  of  85  AtL,  where 
in  speaking  for  this  court,  he  says: 

"The  secondary  control  of  the  •  *  •  cont- 
missioners,  however,  over  the  public  health,  is 
ample.  By  the  Health  Act  itself  fsectiott  9) 
the  members  of  the  local  board  of  health  are 
'appointed  in  such  manner  and  hold  office  for 
such  terms  as  the  governing  body  may  by  ordi- 
nance provide.'  By  tlie  Walsh  Act  tiie  terms  of 
all  officers  expire  upon  the  organization  of  the 
board  of  comraisaioners.     This  left  that  board 
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in  absolate  control  of  the  sittmtion,  with  poirer 
to  fill  the  Tacancies  and  to  fix  the  terms  of  of- 
fice of  members  of  the  board  of  health  subject 
to  certain  limitations." 

Now,  to  go  one  step  further,  the  Walsh  Act 
also  provides  that  terms  of  "all  other  officers, 
whether  elective  or  appointive  shall  imme- 
diately cease  and  determine."  This  provi- 
sion is  broad  enough,  and  was  intended  to 
include  all  officers  appointed  by  the  various 
boards  or  departments  of  a  municipality. 
That  this  Is  so  is  emphasized  by  the  proviso 
of  section  2  of  the  act  which  declares  that 
nothing  contained  In  the  act  "shall  be  con- 
strued to  affect  in  any  way  the  term  of 
office  of  any  policeman,  etc.,  or  other  em- 
ploy6  of  any  police  or  fire  department,  vet- 
eran of  any  war,  or  other  official  or  employ^ 
now  protected  by  any  tenure  of  office  act" 

[2]  This  brings  us  to  a  consideration  of 
the  question  whether  the  prosecutor  is  pro- 
tected by  an  act,  entitled 

"An  act  relating  to  certain  officers  and  employfia 
of  second  class  cities  of  this  state  now  having 
or  which  may  hereafter  have  a  population  of 
seventy  thousand  inhabitants  and  not  exceed- 
ing ninety  thousand  inhabitants,  abolishing 
their  term  of  office  and  prohibiting  their  re- 
moval except  for  cause."    P.  L.  1911,  p.  783. 

This  act  was  approved  June  14,  1911,  and 
puts  all  officers  and  employes,  with  the  ex- 
ception 'of  those  designated  by  section  3  of 
the  act,  of  second  class  cities  between  70,000 
and  90,000  inhabitants  which  have  not  adopt- 
ed the  Civil  Service  Act  of  1908,  on  a  civil 
service  basis.  If  the  act  is  valid  the  prose- 
cutor would  be  clearly  vrltbin  its  protection, 
because  he  is  an  appointee  of  a  board  of 
health  of  the  city  of  Hoboken,  and  therefore 
is  not  affected  by  section  three  of  the  act 
We  think  the  attack  upon  the  act  upon  the 
ground  that  it  is  unconstitutional,  and  there- 
fore afforded  no  protection  to  the  prosecutor, 
is  well  founded.  The  act  c'omes  manifestly 
within  that  species  of  legislation  which  has 
been  denounced  by  the  decisions  of  the  courts 
of  this  state  as  special,  and  in  violation  of 
article  4,  |  7,  plac.  11,  of  the  Constitution. 

In  the  first  place,  the  provisions  of  the  act 
clearly  indicate  that  it  was  not  to  be  a  gen- 
eral act  to  apply  equally  to  all  cities  of  the 
second  class.  For  the  fifth  section  of  the 
act  provides  that  it  shall  not  apply  to  such 
cities  of  the  second  class  of  this  state  which 
now  or  hereafter  may  have  a  population  of 
70,000  Inhabitants,  and  not  exceeding  90,000 
inhabitants,  as  have  already  adopted  the 
avll  Service  Act  of  1908.  This  purport  of 
the  act  does  not  appear  in  its  title,  but,  the 
validity  of  the  act  not  having  been  ques- 
tioned oh  that  ground,  we  need  not  stop  to 
consider  it 

As  legislation  is  the  expressed  will  of  the 
people  through  its  legislators,  courts  are 
loth  to  declare  an  act  unconstitutional  unless 
It  clearly  appears  to  be  so.  If  there  be  any 
doubt  as  to  its  constitutionality,  or  if  It  will 
admit  of  a  construction  that  will  save  it  from 
condemnation  of  invalidity,  the  rule  is  to  sus- 


tain its  constitutionality.  And  it  is  with  this 
rule  in  mind  that  we  have  considered  the 
attack  made  upon  the  constitutionality  of 
the  act.  Now  in  the  present  case  the  effect 
of  the  act  is  to  leave  cities  having  a  popula- 
tion of  70,000  inhabitants,  and  no  more  than 
90,000  Inhabitants,  that  have  adopted  civU 
service,  under  the  dvil  service  law,  and  put 
cities  in  the  same  population  class  that  have 
not  a^pted  the  civil  service  law  in  a  class 
by  themselves  with  tenure  of  office  and  no 
civil  service  as  to  appointment  No  reason- 
able basis  for  such  a  classification  has  been 
suggested.  It  appears  to  us  to  be  an  obvi- 
ously arbitrary  classification.  The  popula- 
tion classtflcaUon  adopted  is  apparently  il- 
lusory. The  act  does  not  apply  to  Paterson, 
Trenton,  Camden,  Bayonne,  Passaic,  Perth 
Amboy,  and  other  second  class  cities  and 
other  cities  in  the  like  class.  Nor  can  it  be 
applied  to  second  class  cities  of  the  popnla- 
tion  mentioned  which  shall,  after  June  14, 
1911,  adopt  the  dvil  service  law.  Upon  the 
face  of  it  it  is  double  classification.  It  im- 
poses upon  cities  of  the  second  class  which 
have  been  already  classified  for  municipal 
legislation  on  the  basis  of  population  under 
the  act  of  1882  (1  O.  S.  {  1338,  p.  956),  an- 
other classification  or  rather  more  accurate- 
ly speaking  several  classifications,  viz.:  (1)  A 
population  basis  of  70,000  inhabitants  and 
no  more  than  90,000  inhabitants,  thus  in- 
cluding from  the  operation  of  the  act  all 
cities  of  the  second  class  under  the  General 
Classification  Act  which  have  a  population 
of  more  than  90,000  and  not  exceeding  150,- 
000  and  less  than  70,000,  but  more  than  12,- 
000  inhabitants.  (2)  dtles  of  the  second 
class  of  the  population  designated  by  the  act 
which  have  already  adopted  the  civil  serv- 
ice law  of  1908  are  expressly  excepted  from 
the  operation  of  the  act.  (3)  Cities  of  the 
second  class  which  may  have  the  designated 
peculation  and  which  shall  have  adopted  the 
civil  service  law  are  also  expressly  excepted 
from  the  operation  of  the  act. 

No  good  reason  b&n  be  assigned  why  sec- 
ond class  cities  which  have  a  population  of 
more  than  90,000  and  not  exceeding  150,000 
inhabitants,  and  more  than  12,000  and  less 
than  90,000  Inhabitants  which  have  or  which 
have  not  adopted  the  civil  service  law, 
should  be  excluded  from  the  act 

In  order  to  clarify  the  situation  It  may  be 
well  to  mention  in  this  connection  that  under 
section  1337,  of  the  Comp.  Stats.,  above  re- 
ferred to,  cities  of  the  first  class  are  those 
which  have  within  their  territorial  limits  a 
population  exceeding  150,000  inhabitants,  and 
cities  of  the  second  class  are  those  which 
have  a  population  within  their  territorial 
limits  of  not  less  than  12,000  nor  more  than 
150,000  Inhabitants. 

The  act  whidi  we  are  now  considering  la 
a  companion  act  to  chapter  378  of  Laws  of 
1911,  which  latter  act  relates  to  the  tennre 
of  officers  and  employes  of  cities  and  counties 
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of  the  first  class.  P.  L.  1811,  p.  781.  We  are 
unable  to  perceive  what  reasonable  relation 
the  p<9iUatlon  basis  fixed  by  the  act  bears 
to  the  tenure  of  office  system  created  by  it 
which  woald  permit  the  removal  of  a  health 
warden  by  adoption  of  commission  govern- 
ment and  permit  his  removal  in  second  class 
cities  which  have  not  adopted  the  Civil  Serv- 
-  ice  Act,  and  which  have  a  population  of  less 
than  70,000  or  more  than  90,000  Inhabitants. 
The)  classification  is  clearly  illusory  and 
arbitrary,  and  is  an  attempted  evasion  of  the 
constitution  provision  above  referred  to.  In 
this  regard  Wanser  v.  Hoos,  60  N.  J.  Law, 
482,  38  Aa  449,  64  Am.  St.  Rep.  600,  is  in- 
structive and  controlling.  Judge  Depue,  in 
tltat  case.  In  discussing  the  constitutional 
provision  invoked  in  the  present  case  and 
speaking  for  the  Court  of  Errors  and  Ap- 
t>eals,  on  i>age  525  of  60  N.  J.  Law,  on  page 
450  of  38  Atl.  (64  Am.  St  Rep.  600)  said: 

"The  Legislature  may,  without  infringing  on 
this  constitutional  interdict,  resort  to  classifica- 
tion for  the  convenience  of  le(nslation.  The  act 
of  1862  (Gen.  Stat.  p.  458),  by  which  cities  were 
divided  into  classes  oa  the  basis  of  population, 
and  other  statutes  by  which  boroughs  and  coun- 
ties were  in  like  manner  divided,  are  instances 
of  such  leeialation.  The  act  of  1882  expressly 
declares  that  the  classification  therein  made 
was  for  the  purpose  of  municipal  legislation  in 
relatioQ  to  cities,  and  that  aU  legislation  found- 
ed upon  such  classification  should  be  construed 
to  embrace  all  cities  of  the  class  referred  to. 
•  •  •  In  the  first  case  in  which  this  provision 
came  before  the  court,  a  general  law,  as  contra- 
distinguished from  a  special  or  local  law  within 
the  meaning  of  the  Constitution,  was  defined  to 
be  a  law  that  embraced  a  class  of  subjects  or 
places  and  did  not  omit  any  subject  or  place 
naturally  belonging  to  such  a  class.  Van  Riper 
V.  Parsons,  40  N.  J.  Lew,  1.     The  test  of  the 

generality  of  a  law  adopted  is  that  it  shall  em- 
race  all  and  exclude  none  whose  conditions  and 
wants  render  such  legislation  equally  appropri- 
ate to  them  as  a  class.  It  is  also  equfdiy  well 
settled  by  decisions  of  our  courts  that,  although 
population  may  be  made  the  basis  of  classifica- 
tion in  statutes  relating  to  municipal  bodies, 
such  a  classification  cannot  be  made  the  means 
of  evading  the  constitutional  interdict  of  local 
or  special  laws." 

The  learned  Justice  then  discusses  the 
earlier  cases  dealing  with  the  subject  In 
band,  and  demonstrates  with  great  perspicac- 
ity when  classification  on  the  basis  of  popu- 
lation relating  to  the  structure,  machinery, 
and  •  powers  of  municipal  government  la 
legitimate,  and  points  otit  that  where  such 
classification  has  been  upheld  population 
twre  a  reasonable  relation  to  the  necessities 
and  proprieties  of  government,  and  that, 
even  in  such  cases,  the  legislative  Judgment 
'Will  not  prevail  if  the  classification  be  plain- 
ly illusory  or  applied  Illusively. 

Testing  the  statute  under  review  by  these 
sound  canons  of  construction,  it  is  manifest 
that  it  is  special  legislation  interdicted  by 
the  constitutional  provision  above  referred  to. 

We  think,  also,  that  the  statute  possesses 
the  same  unconstitutional  features  that  ex- 
isted in  the  statute  reviewed  in  Belfer  v. 
Simon,  53  N.  J.  Law,  550,  22  Atl.  120,  and 
lield  to  be  nnconstitutionaL     In  that  case 


the  title  of  the  act  authorized  cities  of  the 
second  class  to  extend  the  term  of  office  and 
to  fix  the  rate  of  compensation  of  certain 
officers  therein.  Justice  Scudder,  speaking 
for  this  court,  on  page  551  of  63  N.  J.  lew, 
on  page  121  of  22  Atl.,  said: 

"The  title  Is  not  general,  but  limits  its  appli- 
cation to  all  cities  of  the  second  class,  and  re- 
lates to  extending  the  term  and  fixing  the  com- 
pensation of  certain  ofiicers  therein.  The  body 
of  the  act  is  even  more  objectionable  than  the 
title,  for  it  confines  its  operation  to  cities  of  the 
second  class  wherein  they  have  an  officer  known 
as  cito  physician.  This  is  a  subdivision  of  clas- 
sification that  makes  the  purpose  of  the  act  very 
apparent  to  control  the  appointment  of  city 
physician  in  certain  cases.  Such  legislation  is 
unconstitutional,  and  the  title  of  the  act,  though 
attempting  to  be  more  general  in  its  terms,  is 
local  and  special  in  its  object." 

Now  as  to  the  title  of  the  act  under  dis- 
cussion, we  find  that  it  relates  to  certain 
officers  and  employes  of  second  class  cities 
and  abolishes  their  term  of  office  and  pro- 
hibits their  removal  except  for  cause.  The 
body  of  the  act  abolishes  the  term  of  all 
persons  holding  office  in  certain  cities  of 
the  second  class,  except  those  enumerated 
In  section  3  of  the  act  And  they  are :  Offi- 
cers elected  by  popular  vote;  appointees  of 
the  mayor  or  other  head  officer  of  the  mu- 
nicipality ;  all  employes  of  any  board  of  ed- 
ucation who  are  required  to  hold  certificates 
of  qualification  for  eligibility  for  such  em- 
ployment; all  law  officers  and  their  assist- 
ants; the  members  of  commissions,  boards 
appointed  or  elected  by  the  board  of  alder- 
men, common  council,  or  other  governing 
body  of  the  municipality. 

It  Is  to  be  observed  that  while  the  act  ex- 
empts all  boards  or  commission  from  Its  op- 
eration. It  does  not  exempt  the  employes  or 
appointees  of  the  board  of  health  or  of  any 
other  boards  or  commissions  except  those  of 
the  board  of  education  coming  within  the 
statutory  designation.  The  appointees  of  the 
mayor  or  other  head  officer  of  a  municipality 
are  not  within  the  protection  of  the  act 

It  appears  to  us  that  the  chief  aim  of  the 
law-making  body  was  to  legislate  for  the 
sole  benefit  of  appointees  and  employes  of 
certain  boards  and  oommlssions,  qualifledly 
excepting  those  of  the  board  of  education,  in 
certain  dtles  of  the  second  class.  Why  the 
appointees  of  the  mayor  or  other  head  offi- 
cer of  a  municipality  should  be  placed  on  a 
different  footing  than  those  of  boards  or 
commissions  can  only  be  reasonably  explain- 
ed upon  the  theory  that  It  was  the  legisla- 
tive Intent  arbitrarily  to  benefit  a  particu- 
lar class  of  appointees  and  employ^  carved 
out  of  a  general  class,  and  then  only  in  cer- 
tain cities  of  the  same  class.  It  needs  no 
further  argument  to  convince  us  that  this  is 
special  legislation  of  the  most  objectionable 
character,  and  cannot  be  upheld.  See  Gold- 
berg V.  Borland,  66  N.  J.  Law,  364,  28  Atl. 
599 ;  Wilson  v.  Ramsey,  86  N.  J.  Law,  263, 
90  Atl.  265:  Del.  R.  &  Transp.  Co.  v.  Tree- 
ton,  86  N.  J.  Law,  48,  80  AtL  731.  affirmed 
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by  Ckmrt  tit  Errors  ft  At>peals  In  86  N.  J. 
Law.  679,  91  AtL  1068. 

In  Fagen  v.  Morris,  83  N.  J.  Law,  7,  84 
Atl.  1067,  affirmed  by  the  Court  of  Errors  and 
Appeals  to  84  N.  J.  Law,  759,  86  AU.  1102, 
the  constitutionality  of  chapter  378  of  Laws 
of  1911  (P.  L.  p.  781),  relating  to  cities  and 
counties  of  the  first  class,  was  not  drawn 
Into  question  or  passed  upon,  and  there  Is 
nothing  in  the  opinion  of  that  case  which 
in  any  manner  conflicts  with  the  Tlews  ex- 
pressed herein  regarding  the  constitution- 
ality of  the  act,  relating  to  cities  of  the  sec- 
ond class,  assailed  by  the  defendants. 

We  have  therefore  reached  the  conclusion 
that  the  prosecutor  was  not  protected  by 
the  act  invoked  in  Ids  behalf  because  of  its 
unconstitutionality,  and  that  the  writ  be 
dismissed  and  the  proceedings  affirmed,  with 
costs. 


DOUGHTY  V.  SCULL. 
(Supreme  Court  of  New  Jersey.    May  7, 1916.) 

1.  PuiADiNG  ®=s>360— Motion  to  Strike  Out. 

A  plea  of  respondent  in  quo  warranto  must 
on  motion  to  strike  out  be  assumed  to  be  true. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §S  1129-1146 ;    Dec.  Dig.  «=>360.1 

2.  MuniciFAi.  Cobporations  <3=»90— E^lunq 
OF  Vacancies  in  Coiocon  Counoii.  — 
"Transaction  of  Business." 

Under  P.  L.  1897,  p.  48,  $  9,  as  amended 
by  P.  L.  1904,  p.  192.  authorizing  the  common 
council  of  a  city  to  fill  vacancies  and  provid- 
ing that  a  majority  of  the  wbole  number  of 
members  of  the  council  shall  constitute  a  quorum 
for  the  transaction  of  business,  the  filling  of  vn- 
eancies  in  the  council  is  "transaction  of  busi- 
ness," and  less  than  a  majority  of  the  whole 
number  of  members  is  not  a  quorum  for  such 
purpose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  201;  Dec.  Dig,  «=» 
90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transaction.] 

3.  Mdnicipal  Cobpobations  «=al42  — Offi- 
cers—Eesionation— Filling  Vacancy. 

Where  a  member  of  the  common  council  ot 
a  city  resigned  so  that  he  might  be  appoint- 
ed to  fill  a  vacancy  the  term  of  ^ich  would 
continue  for  two  years  longer  than  his  own,  his 
selection  to  fill  the  vacancy  was  void  under 
3  Comp.  St  1910,  p.  3478,  |  79,  relating  to  eligi- 
bility of  each  officer  during  the  term  for  which 
he  was  elected,  to  appointment  to  other  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  314;  Dec.  Dig.  ^=> 
142.] 

4.  Municipal  Cobpobations  «=»90  —  Ofti- 
ces8  —  dlbuissal  —  quorum  of  coumon 
Council. 

Under  a  statute  declaring  that  a  majority 
of  the  whole  number  of  members  of  the  commou 
council  of  a  city  shall  constitute  a  quorum  for 
the  transaction  of  business,  a  number  less  than 
the  majority  may  not  lawfully  remove  the  city 
clerk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  201 ;  Dec  Dig.  «s> 
90.] 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  Oscar  Doughty,  against  James  E. 
Scull.    Motion  to  strike  out  plea  denied. 


Argued  Febniary  tenn,  1915,  before 
TRENCHARD,  BERGEN,  and  BLACK.  JJ. 

C.  C.  Babcock  and  O.  Li,  Oole,  both  of  At- 
lantic City,  for  relator.  A.  C.  Abbott,  of 
Mays  Landing,  and  Bourgeois  &  Conlomb,  of 
Atlantic  City,  for  respondent 

PER  CURIAM.  James  B.  Scnll  was  elect- 
ed city  clerk  of  the  dty  of  Somers  Point, 
where  there  are  now  two  bodies  claiming  to 
be  the  common  council  of  the  dty.  One  of 
these  bodies  removed  Scnll  from  office  bo- 
cause  he  refused  to  serve  It,  he  having  rec- 
ognized the  other  as  the  legal  body  and  at- 
tended its  meetings.  After  removing  Scull, 
the  same  body  appointed  Doughty,  the  rela- 
tor, who  filed  this  information  requiring 
Scull  to  answer  by  what  warrant  he  claims 
to  hold  the  office  of  city  clerk. 

[1]  Scull  by  his  plea  claims  that  the  board 
which  undertook  to  remove  him  from  office 
was  not  legally  qualified  to  take  such  action, 
and  avers  the  following  facts  (which  must 
be  assumed  to  be  true  on  this  motion,  whlcb 
Is  to  strike  out  the  pics)  viz. :  That  on  the 
Ist  day  of  January,  1915,  the  only  legal  mem- 
bers of  the  common  council  (the  statutory 
number  thereof  being  seven)  were  Martin  V. 
B.  Scull,  James  B.  Cousart,  Charles  E.  C 
Steelman,  and  Thomas  Birch.  That  a  meet* 
ing  of  the  council  was  called,  which  the  three 
first  named  attended,  Birch  being  absent, 
whereupon  the  three  who  were  present  pro- 
ceeded to  declare  that  there  were  three  va- 
cancies and  to  fill  them  by  the  election  ot 
three  new  members. 

[2]  The  act  under  which  Somers  Point  is 
Incorporated  la  P.  L.  1897,  p.  46,  as  amended 
in  1904,  P.  L.  p.  192,  and  section  9  thereof 
provides  that: 

"In  case  of  death,  resignation,  disability,  dis- 
qualification, or  removal  from  office,  neglect  or 
refusal  to  act,  or  removal  out  of  the  dty  or 
ward  of  any  of  the  officers,  or  any  vacancy  in 
any  office  except  mayor  or  justice  of  the  peace, 
it  shall  be  lawful  for  the  common  council  to  ap- 
point others  in  their  stead  until  the  next  dty 
election,"  etc. 

The  act.  In  section  14,  also  provides  that: 

"A  majority  of  the  whole  number  of  members 

of  the  common  council  shall  constitute  a  quorum 

for  the  transaction  of  business,  but  a  smaller 

number  may  adjourn  from  time  to  time,"  etc. 

We  think  that  the  filling  of  vacancies  in 
the  common  council  Is  "transacting  business," 
and  that  less  than  a  majority  of  the  whole 
number  of  members  does  not  constitute  a 
quorum  for  such  purpose.  Therefore  the 
three  members  could  not  fill  vacandes  in  the 
common  council.  Schermerhom  ▼.  Jersey 
City,  63  N.  J.  Law,  112,  20  Aa  829. 

[3, 4]  But  this  does  not  dispose  of  the  pres- 
ent motion,  for  the  real  question  Is  the  pow- 
er of  the  body  which  assumed  to  remove  the 
resi)ondent  and  elect  the  relator  to  take  such 
action.  The  pleadings  show  that  this  body 
was  comppsed  of  five  persons  claiming  to  be 
the  legal   common  council,  tIz.:     Tfaomaa 
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Blrcb,  wbose  rlgbt  to  act  as  a  member  of 
the  common  coiuieU  Is  not  disputed;  J.  P. 
Atkinson,  whmn  the  plea  avers  was  not  a 
member;  Allan  Tallman,  who  on  January 
1,  1915,  accepted  the  office  of  chosen  free- 
holder, to  which  he  had  been  elected  in  No- 
vember, 1914;  Lewis  B.  Mathias,  who,  be- 
ing a  member  of  the  common  council,  his 
term  expiring  January  1,  1915,  resigned  in 
December,  1914,  and  was  immediately  elect- 
ed to  fill  a  vacancy  created  by  the  resigna- 
tion of  John  H.  Piatt,  whose  term  would 
have  expired  January  1,  1917.  If  we  accept 
this  statement  as  true,  it  is  quite  dear  that 
the  resignation  of  Mathias  had  but  one  pur- 
pose, and  that  was  to  extend  his  term  of 
<^ce  beyond  January  1,  1915,  and  was  in 
-imposition  to  an  act  relating  to  appointment 
to  office  by  any  board  of  aldermen  or  com- 
mon council  (O.  S.  3478,  §  79),  and  such  ai>- 
Sointment  has  not  the  color  of  law,  but  is  ab- 
solutely void.  Without  Mathias,  this  board 
bad  but  three  members,  and  therefore  could 
not  elect  A.  A.  Atkinson  the  fourth  member 
to  fill  a  vacancy  caused,  as  alleged,  by  the 
failure  of  the  people  to  elect  a  member  be- 
cause of  a  tie  vote,  ^nius  it  appears  from 
the  plea  that  at  best  the  council  which  un- 
dertook to  dismiss  the  respondent  had  but 
three  members,  which  is  not  a  quorum  to  do 
business  of  the  character  in  question.  Under 
such  conditions,  the  plea  ought  not  to  be 
stricken  out.  We  do  not  Intend  to  determine 
the  right  of  these  dUIerent  claimants  to  be 
members  of  the  common  conndl  of  Somers 
F(dnt  All  we  decide  is  that,  if  the  facts  set 
np  in  the  plea  are  true,  the  council  which 
appointed  the  relator  was  not  endowed  with 
that  power  because  it  did  not  have  a  suffi- 
cient number  of  members  to  constitute  a 
4ii<Hnim  to  transact  the  business  in  question. 
The  motion  wiU  be  denied,  with  costs. 


MABTIN  et  al.  v.  KIMBALL  et  aL 
(No.  39/432.) 

<Conrt  of  CHiancery  of  New  Jersey.     Feb.  2, 
1918.) 

1.  Lira  Estates  «s»18  —  Taxes  —  Payment 

IBOH  IHOOME. 

Where  lands  are  conveyed  in  trust,  with 
directions  to  pny  the  income  to  one  for  life, 
■with  remainder  over,  taxes  on  the  land,  includ- 
ing that  which  U  unimproved,  are  payable  from 
«uch  income. 

[Kd.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  39,  61 ;   Dec  Dig.  <S=»18.] 

Z.  C!oNVEBSio»  ®=>19  —  Devise  —  Notional 

Con  version 

Where  a  will  devised  land  in  trust,  with  dl- 
cections  that  the  rent  be  paid  to  testatrix's 
linsband  for  life,  and  after  his  death  to  her 
children,  there  was  no  notional  conversion  of 
the  property  at  her  death,  notwithstanding  a 
provulon  of  the  will  vesting  is  the  trustees  a 
wiet^otuaj  power,  thereafter  exercised  by 
them,  to  seU  that  part  of  the  land  which  was 
tinimproTed. 

[M.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  Sf  45-61,  66;  Dec.  Dig.  «=9l9.) 


3.  OoitVEBSIOK  «=Bld— NoTIOITAIi  OOHVXBSIOK 

— Tnflt. 

A  notional  conven^on  of  land  will  not  be 
referred  to  a  time  anterior  to  the  time  when 
conversion  ia  directed  by  the  will. 

[Ed.  Note. — ^For  other  cases,  see  Conversion, 
Cent  Dig.  §§  46-^1,  55;    Dea  Dig.  «=»19.] 

4.  GoNVEBSiON  €=9l5— Notional  Convebsion 
— Pbesuiojtion. 

The  presumption  of  a  notional  conversion 
will  not  be  indulged  in,  where  the  will  clearly 
shows  testatrix's  mtention  in  respect  thereto. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  H  28-37.  52;  Dea  Dig.  <S=»15.] 

5.  Tbusts   ®=»277  —  Tertamentaet  Tbust  — 
Advance  yaon  Principal. 

A  provision  of  a  will  authorizing  the  trus- 
tees to  advance  to  minor  life  tenants  a  portion 
of  the  principal  bequeathed,  whenever  the  trus- 
tees should  deem  it  expedient  in  view  of  their 
"necessities,  comfort  or  welfare,"  did  not  author- 
ize an  advance  of  $5,000  from  the  principal  to 
the  mother  of  the  minoi's,  where  it  did  not  ap- 
pear but  that  the  share  of  the  income  beln? 
received  by  her  and  her  other  resources  woro 
sufficient  to  properly  support  and  educate  the 
minors,  and  it  appeared  that  an  annual  allow- 
ance of  the  amount  requested  would,  in  a  few 
years,  dissipate  the  money  given  to  the  minors. 
[Ed.  Note.— For  other  cases,  see  Trtists,  Cent 
Dig.  S{  396,  397;  Dec.  TMg.  <S=277.] 

Bill  by  Aubrey  H.  Martin  and  others 
against  Charles  E.  Kimball,  trustee,  and  oth- 
ers.   Decree  according  to  opinion. 

Alonzo  Church,  of  Newark,  and  James  R. 
Sloane,  of  New  York  City,  for  complainants. 
Stuart  A.  Toung,  of  Newark,  pro  se.  Williflin 
Byrd,  of  New  York  City,  pro  se.  Corra  N. 
Williams,  of  Newark,  for  trustee. 

STEVENS,  V.  a  This  Is  a  bill  based  upon 
the  provisions  of  the  will  of  Mary  T.  Martin, 
a  resident  of  Summit,  who  died  in  October, 
1894,  It  seeks  a  decree  requiring  the  trustee 
to  pay  to  complainants  certain  sums  of  mon- 
ey Which  It  is  alleged  have  been  wrongfully 
withheld  because  the  will  has  been  erroneous- 
ly interpreted  by  the  parties.  It  also  asks 
that  the  court  empower  the  trustee  to  pay 
certain  sums  of  money  out  of  the  principal  of 
the  estate,  under  a  discretionary  power  that 
might  have  been  exercised  by  the  original 
trustee,  but  can  now  be  exerdsed  only  by  the 
court  itself. 

The  will  was,  as  to  some  of  its  provisions, 
before  this  court  in  DUllngham  v.  Martin,  61 
N.  J.  Eq.  276,  49  Atl.  143,  and  was  constrnea 
by  Chancellor  Magle,  but  not  in  the  respects 
here  considered.  The  testatrix,  after  giving 
various  legacies,  provided  as  follows : 

"Sixth.  All  the  rest,  residue  and  remainder 
of  my  estate  of  every  name  and  nature  and 
wheresoever  the  same  may  be  situate,  of  which 
I  may  die  seised  or  possessed  or  which  at  my 
death  I  may  be  entitled  to,  I  give,  devise  and 
bequeath  to  m^  husband  Archer  N,  Martin  and 
Cliurles  E.  KimbaU,  to  have  and  to  hold  the 
B&me  to  them  or  the  survivor  or  successor  of 
him  or  them  or  their  or  his  heirs  forever;  but 
in  trust  nevertheless  to  and  for  the  followmg 
uses  and  purposes,^  to  wit :  To  convert  the 
.<:ame  into  cash  and  invest  and  reinvest  the  same 
from  time  to  time  at  their  discretion  or  at  the 
discretion  of  the  survivor  or  successor  of  thnn. 
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in  sudi  manner  and  In  Back  eeeniitiea  or  Invest- 
ments, real  or  personal,  as  to  them  or  him  may 
seem  best  and  to  talie,  collect  and  receive  the 
rents,  issues,  interest,  income,  dividends  and 
profits  thereof  and  pay  the  same  over  to  my  said 
husband  for  and  during  his  natural  life  to  be 
used  and  employed  by  him  wholly  at  his  dis- 
cretion for  the  benefit  of  himself  and  the  com- 
fort, education  and  support  of  my  children." 

She  then  makes  a  provision  of  couslderable 
length  designed  to  protect  her  property 
against  her  husband's  creditors  and  proceeds 
as  follows : 

"And  I  hereby  grant  to  my  said  trustees  the 
right  and  power  to  advance  to  my  said  hus- 
band, from  time  to  time  at  his  request,  from  the 
principal  of  said  trust,  such  sums  as  tliey  in  the 
exercise  of  a  liberal  discretion  may  deem  prop- 
er to  advance  to  him. 

"Seventh.  I  hereby  empower  my  said  husband 
to  dispose  of  the  trust  fund  mentioned  and  re- 
ferred to  in  the  foregoing  sixth  section  or  so 
much  thereof  as  shall  remain  in  the  hands  of 
said  trustee  at  his  death  by  his  last  will  and 
testament  in  such  manner  as  he  shall  deem  best, 
but  in  the  event  that  he  shall  fail  to  exercise 
snid  power  of  disposition,  I  direct  that  then 
said  trust  fund  be  divided  into  equal  shares,  one 
for  each  of  the  children  I  shall  leave  and  one 
for  the  child  or  children  as  the  case  may  be  of 
any  and  every  of  my  children  who  may  then 
have  died  leaving  child  or  children  living  at  the 
time  of  the  death  of  my  said  husband;  and  I 
empower  the  trustee  who  shall  survive  my  said 
husband  to  designate  and  set  apart  and  invest 
and  reinvest  one  of  said  shares  for  each  of  my 
surviving  children  and  one  for  the  child  or 
children  as  the  case  may  be  of  any  deceased 
child  or  children  of  mine  (a  share  for  the  child 
or  children  of  each  deceased  child)  and  to  pay 
over  the  rents,  income,  issues  and  profits  of 
each  share  accordingly,  to  the  person  or  persons 
for  whom  the  same  shall  be  so  designated  and 
set  apart  for  the  natural  life  of  the  said  person 
or  persons  and  at  the  death  of  said  person  or 
perxons  the  share  is  to  go  to  the  next  of  kin  of 
such  person  or  persons  and  I  give  the  same  ac- 
cordingly. 

"And  I  hereby  grant  to  said  trustees  and  the 
survivor  of  them  the  broadest  discretion  as  to 
the  property  or  securities  in  which  to  make  in- 
vestment and  I  hereby  authorize  and  empower 
them  to  advance  a  portion  of  the  principal  of 
the  share  to  the  person  or  persons  for  whom  the 
game  may  be  so  set  apart  and  designated  when- 
ever said  trustees  or  tiic  survivor  of  them,  shall 
deem  it  expedient  in  view  of  the  necessities, 
comfort  or  welfare  of  sndi  person  or  persons." 

"Eleventh.  I  hereby  grant  to  my  executors 
and  trustees  hereunder  full  power  of  sale  of 
any  and  all  my  estate  upon  credit  or  for  cash 
and  I  hereby  empower  them  to  execute  such 
proper  deeds,  assignments  or  conveyances  as 
shall  be  necessary  or  proper  to  enable  them  to 
execute  such  sale  or  sales,  and  I  hereby  further 
grant  to  them  full  power,  authority  and  discre- 
tion to  use  any  part  of  the  principal  of  either 
or  any  of  the  funds  herein  granted  to  them  for 
the  purpose  of  improving  real  estate  devised  by 
me  or  for  the  purpose  of  maintaining  the 
same  in  good  condition  and  I  hereby  grant  to 
my  said  trustees,  right,  power  and  discretion  to 
ehanfre  investments  from  time  to  time  and  to 
invest  the  funds  submitted  to  their  care  in  safe 
interest  hearing  or  dividend  paying  securities 
or  on  bond  and  mortgage  or  in  unproved  real  es- 
tate." 

The  husband  of  testatrix  died  In  Decem- 
ber, 1894 ;  that  Is,  within  three  months  after 
testatrix  died.  Her  son,  Aubrey,  who  bad, 
by  codicil,  been  substituted  for  Mr.  Kimball, 
acted  as  trustee  until  December,  1896,  when 
be  was  replaced  by  Mr.  DllUngbam,  who  act- 


ed until  October,  1909.  Then  Mr.  KlmbaU 
was  appointed  and  is  now  acting. 

Tbe  complainants  make  two  contritions: 
First,  that  the  taxes  on  real  estate  should 
have  been  paid  out  of  ttie  proceeds  of  the 
land  sold  and  not  out  of  Income;  second, 
that  the  proceeds  of  the  sale  of  the  unim- 
proved real  estate  actually  sold  should  hare 
been  apportioned  between  the  life  tenants 
and  the  remainderman  on  the  theory  of  a 
notional  oonveislon  of  the  land  into  money 
Immediately  nvoa  testatrix's  death. 

[1]  The  yearly  accounts  filed  with  tlie  sur- 
rogate of  Union  county  by  Mr.  Dillingham 
show,  first,  a  capital  account  and  then  a  sep- 
arate Income  account  of  moneys  received  and 
expended.  The  taxes  therein  appear  to  have 
been  paid  out  of  Income,  and  this  practice 
continued  from  1896  to  1909  Without  objec- 
tion by  any  one.  The  net  Income  alone,  after 
making  such  payments,  was  distributed 
among  the  children.  I  presume  that  Mr. 
Kimball's  practice  was  the  same,  but  hla 
accounts,  are  not  b^ore  me.  On  this  it  is 
contended,  on  behalf  of  the  Infant  children 
of  the  life  tenants,  first,  that  the  taxes  were 
properly  paid  out  of  inc<»ne;  and,  secondly, 
that  the  life  tenants  are  now,  In  any  event, 
estopped  by  the  allowance  by  the  orphans^ 
court  of  the  accotmts,  stated  In  that  way, 
from  contending  otherwise,  on  the  principle 
that  the  matter  is  res  adjudlcata.  It  seems 
to  me  so  plain  that,  under  our  decisions,  the 
taxes  are  payable  out  of  Income,  that  it  is 
unnecessary  to  discuss  the  second  question. 
Holcombe  y.  Holcombe,  27  N.  J.  Eq.  473 ;  Id., 
29  N.  3.  Eq.  697 ;  Cadmus  t.  Combes,  S7  N.  J. 
Eq.  264;  Brearley  r.  Molten,  62  N.  J.  Eq. 
345,  50  Atl.  317 ;  In  re  Morton,  74  N.  3.  Eq. 
797,  70  AU.  680. 

[2]  The  contention  that  the  proceeds  of 
sales  of  real  estate  should  be  apportioned 
merits  a  more  extended  consideration.  Mrs. 
Martin  appears  to  have  been  a  woman  of 
considerable  means.  Hex  personal  estate 
was  Inventoried  at  f  118,639.  Her  real  estate 
may  have  been  worth  $400,000  or  $500,000. 
The  unsold  portion  is  valued  by  Mr.  Kimball 
at  $280,000.  The  pr<^erty  lies  on  the  westera 
slope  of  the  falU  north,  west  of  and  adjoin- 
ing the  built-up  portions  of  Summit  It  was 
no  doubt  until  recently  farm  land,  or  land 
adapted  to  a  gentleman's  country  resideno& 
At  the  time  of  Mrs.  Martin's  death,  at  least 
10  houses  had  been  built  upon  It,  and  the 
accounts  of  Mr.  Dillingham  show  that  he, 
properly  or  Improperly,  spent  large  sums  In 
develoi^ng  It,  so  as  to  make  It  suitable  for 
residences  of  the  better  kind.  The  trustee 
has  sold  many  lots  at  high  prices,  and  all  bnt 
three  of  the  houses.  From  the  little  evidence, 
gleaned  from  the  accounts  filed  and  froai 
what  Mr.  Kimball  says  on  the  witness  stand. 
It  is  fairly  Inferable  that  at  the  time  of  Mrs. 
Martin's  death  the  land,  regarded  as  a  coun- 
try place,  may  be  said  to  have  been  improved, 
and,  regarded  as  town  lots,  as  far  as  un- 
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boUt  np<m  It  may  be  said  to  bave  been  un- 
improved. Now,  what  the  coart  Is  asked  to 
decide  la  that  the  unimproved  Iota  actnally 
sold  should  have  been  regarded  as  having 
been  converted  into  money  at  the  time  of 
Mrs.  Martin's  death,  and  that,  so  regarded, 
Uie  price  paid  should  have  been  treated  as 
In  part  Interest  or  Income,  and  distributed  as 
such. 

The  principle  Invoked,  Is  that  which,  un- 
der certain  conditions,  Is  ai^lled  to  personal 
property,  and  Is  thus  stated  In  Lewtn  on 
Trusts  (volume  1,  p.  303): 

"Where,  at  the  death  of  the  testator,  the  prop- 
erty is  not  in  the  state  in  whldi  it  is  directed  to 
be,  the  tenant  for  life  is,  before  the  conversion, 
entitled,  as  the  court  has  now  decided,  not  to 
the  actual  produce,  but  to  a  reasonable  fruit  of 
the  property  from  the  death  of  the  testator  up 
to  the  time  of  the  conversion,  whether  made  in 
the  course  of  the  first  year  or  subsequently. 
If  the  conversion  has  been  postponed  either 
through  the  fault  of  the  trustee  or  because  he 
could  not  convert  sooner,  that  ought  not  to  vary 
the  respective  rights  of  the  life  tenant  and  the 
r«nainderman." 

A  similar  rule.  In  the  case  of  unimproved 
real  estate,  has  been  adopted  by  the  courts 
■of  Massachusetts  and  New  York,  where"  the 
direction  to  sell  Is  Imperative  and  the  con- 
version not  to  be  postponed,  Eldwards  v. 
Edwards,  183  Mass.  581,  67  N.  EL  659 ;  Law- 
rence T.  littlefleld  (N.  X.)  109  N.  E.  612. 
Whether  this  be  the  present  Ekigllsh  rule  may 
be  open  to  doubt  In  re  Searle,  [1900]  2  Ch. 
829. 

[3]  In  Tates  v.  Yates,  28  Bear.  637,  a  tes- 
tator left  nnlmproved  real  estate  to  trustees 
for  the  benefit  of  his  wife  with  remainder  to 
others,  but  with  absolute  discretion  to  the 
trustees  as  to  whether  they  should  or  should 
not  seU.  In  the  course  of  his  Judgment  the 
Master  of  the  Rolls  said: 

'The  principle  of  the  court  I  apprehend  to 
be  quite  clear,  where  a  testator  gives  property 
to  trustees,  with  an  absolute  trust  for  convet^ 
sion,  and  with  a  discretion  as  to  the  time  at 
which  the  conversion  shall  take  place,  if  from 
any  cause  whatever  arising  from  the  exercise 
of  the  discretion  and  judgment  of  the  trustee, 
tbe  conversion  is  delayed,  then  the  tenant  for 
Ufe  is  not  to  be  prejudiced  by  that  delay,  but 
is  to  have  the  same  benefit  as  if  the  conversion 
had  taken  place  within  a  reasonable  time  of  tbe 
death  of  the  testator  which  is  usually  fixed  at 
12  months  from  that  period." 

This  passage  was  criticized  by  Kekcwich, 
jr..  In  the  case  of  In  re  Searles,  supra,  so  far 
as  It  applied  the  rule  of  notional  conversion 
to  cases  tn  which  the  sale  was  not  improperly 
postponed.  The  statement  of  the  Master  of 
tbe  Rolls  was.  In  fact,  mere  dictum  as  applied 
to  such  cases.  What  he  actually  decided  was 
tliat,  as  tbe  will  gave  an  absolute  discretion 
to  the  trustees  as  to  whether  they  would  or 
would  not 'sell  at  all,  there  was  no  conv^r- 
sl<m,  notional  or  otherwise,  until  sale. 'It 
may,  I  think,  be  safely  asserted  that  notional 
conversion  will  not  be  referred  to  a  time  an- 
terior to  thie  time  when  conversion  is  directed. 
If  in  my  will  I  direct  that  my  property  shall 
not  be  sold  ontU  ten  years  after  my  death,  it 


cannot  be  deemed  converted  as  at  tbe  time  of 
my  death. 

In  tbe  case  in  band  the  will  gives  the  prqp- 
orty  to  trustees,  in  trust  to  conv^  the  same 
into  cash  and  invest  and  reinvest,  from  time 
to  time,  at  their  discretion.  If  tbe  wUl  stop- 
ped hero,  I  sbonld  have  no  hesitation  in  hold- 
ing that  immediate  conversiaa  was  direct- 
ed ;  but  there  are  other  clauses  which  nega- 
tive tbe  idea  of  such  conversion.  The  will 
provides  that  tbe  husband  of  testatrix  and  his 
cotrustee  are  to  take  and  receive,  inter  alia, 
the  rents,  issues,  and  jnoflts  of  the  property 
for  and  during  the  natural  life  of  the  hus- 
band. If  testatrix  intends  her  husband  to 
oijoy  the  rents,  tliat  negatives  the  idea  that 
she  intends  blm  to  enjoy  notional  income.  If 
she  give  him  rents,  she  cannot  be  deemed  to 
contemplate  a  oonditicm  of  tbe  property  in 
which  there  will  be  no  rents.  No  court  has 
held  that  he  can  have  both.  But  the  testa- 
trix goes  further.  She  gives  the  rente  to 
her  cblldr^i  after  her  hnsband's — the  first 
MS»  tenant's — death.  She  therefore  contem- 
plates that  they,  too,  may  enjoy  renta  In 
tbe  eighth  clause,  she  gives  her  trustees  fan 
power,  authority,  and  discretion  to  use  any 
part  of  the  principal  "for  the  purpose  of  im- 
proving the  real  estete  devised  by  her  or  for 
the  purpose  of  maintaining  the  same  in  good 
ocndltion."  This  direction  negatives  the  Idea 
that  she  Intends  an  immediate  conversion, 
especially  an  immediate  conversion  of  her  nn- 
lmproved land,  for  the  authority  is  not  to 
Improve  real  estate  that  might,  under  the  au- 
thority oontattied  In  tbe  sixth  clause,  be  pur- 
chased as  an  Investment,  but  to  Improve  real 
estate  devised  "by  me,"  and  to  maintain  It  in 
good  condition./ 

How  long  property  so  improved  might  be 
kept  and  mainteined  I  need  not  now  consid- 
er. It  is  difficult  to  fix  any  Ilmite  short  of 
the  period  of  the  life  tenandles.  The  fact 
that  she  authorizes  the  trustees  to  Invest  the 
proceeds  of  the  sale  of  her  real  estete  in  oth- 
er real  estete  proves  that  she  was  not  averse 
to  investment  in  land.  The  cases  of  Ed- 
wards V.  Edwards  and  Lawrence  v.  IJttle- 
fleld,  supra,  were  cases  of  land  wholly  tmlm- 
proved,  and  cases,  too,  tn  which  no  authority 
was  given  to  Improve  or  to  postpone  the  sale 
at  tbe  discretion  of  the  trustees — In  which, 
in  the  words  of  Knowlton,  C.  J.,  the  will  did 
not  "indicate  an  intention  that  the  time  for 
estebllsblng  the  fund  shall  be  postponed." 
The  case  in  hand  more  nearly  resembles 
Yates  V.  Yates  and  In  re  Searles,  supra,  than 
it  does  those  cases. 

I  do  not  see  bow,  in  a  case  circumstanced 
as  this  is,  the  Improved  and  nnlmproved  por- 
tions of  the  land  can  be,  notlounlly,  separat- 
ed. As  the  testatrix  has  n9t  separated  them, 
I  do  not  see  how  the  court  can.  Putting  it 
most  strongly  for  the  life  tenants,  the  prop- 
erty is  at  least  partially  improved.  No  cas- 
es have  been  cited  that  show  that  notional 
conversion  is  depraident  upon  the .  quantity 
of  rent  received.    Indeed,  it  is  not  shown,  by 
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any  evidence  ontslde  of  the  meager  Indica- 
tions to  be  obtained  from  looking  over  the  ac- 
counts filed,  that  the  property  Is  not  still  one 
whole.  There  Is  scarcely  anything  to  indi- 
cate that  it  may  not  have  lieen  one  whole  nt 
testatrix's  death. 

[4]  The  presumption  of  a  notional  conver- 
sion is  only  resorted  to  where  the  will  does 
not  speak.  The  will,  of  course,  controls ;  and 
if  it  appear  that  what  testatrix  Intended  was 
that  the  life  tenants  shonid  have  rents  only 
up  to  the  time  of  conversion  and  thereafter 
the  income  derived  from  the  sale,  the  court 
must  give  efCect  to  her  intention:  Here, 
whether  we  look  only  at  the  provisions  of  the 
will  itself  or  read  it  in  the  light  of  the  sur- 
rounding circumstances,  it  seems  clear  tttat, 
as  long  as  the  property  remains  unconverted, 
the  life  tenants  are  to  have  such  rent  only  as 
it  yields;  nothing  more.  And  this  is  the 
practical  construction  put  upon  the  will  by 
the  parties  themselves  for  over  20  years. 
The  administration  of  the  estate  has  proceed- 
ed and  the  accounts  have  been  audited  and 
settled  on  this  basis. 

[6]  As  the  will  is  drawn,  the  construction 
thus  placed  upon  it  does  not  bear  harshly 
upon  the  life  tenants;  for  it  antborlses  the 
trustees  to  advance  a  portion  of  the  principal 
to  the  children  whenever  the  trustees  shall 
deem  It  expedient  in  view  of  their  "neces- 
sities, comfort  or  wel&re."  Under  this  clause 
Mrs.  Brown  now  asks  an  advance.  She  is  re- 
ceiving as  her  share  of  the  income  about  $2,- 
000  a  year.  She  asks  for  an  advance  of  $5,- 
000.  It  was  decided  by  Chancellor  Magie, 
in  the  Dillingham  Case,  supra,  that  this  part 
of  the  trust  did  not  devolve  upon  the  substi- 
tuted trustee,  but  must  be  executed  by  the 
court  It  appears  that  Mrs.  Brovm  has  two 
daughters,  10  and  13  years  old.  Their  educa- 
tion at  present  is  being  paid  for  by  their  fa- 
ther, who  is  living  separate  from  his  wife, 
and  is,  she  says,  financially  embarrassed. 
WhUe  living  together  in  or  near  Baltimore 
they  lived  in  an  expensive  way.  Mrs.  Brown 
says  her  husband's  family  is  prominent  so- 
cially in  Baltimore — that  she  has  moved  in 
the  best  society,  and  expects  her  children  to 
do  likewise,  and  she  thinks  $5,000  would  be 
a  proper  support 

If  this  sum  should  be  taken  year  by  year 
out  of  her  and  her  children's  share  of  the 
principal,  it  is  apparent  that  in  the  course  of 
15  or  20  years  there  would  be  nothing  left, 
and  the  money  given  to  the  children  would  be 
dissipated.  This  court  could  not,  in  the  prop- 
er execution  of  the  trust,  authorize  the  pay- 
ment of  such  a  sum.  It  would  not  be  for  her 
own  welfare,  or  that  of  her  children,  as  long 
as  her  husband  is  able  or  can  be  made  to  edu- 
cate his  children,  that  the  capital  fund  should 
be  depleted  for  educational  purposes.  Nor 
can  it  be  Impaired  to  enable  Mrs.  Brown  to 
keep  up  the  style  of  living  to  which  she  has 
been  accustomed.  She  says  that  she  has  had 
a  nervous  breakdown,  caused  I  suppose  by 


her  marital  troubles,  and  that  she  baa  spent 
about  93,000  in  consequence;  that  she  now 
owes  about  $600  on  that  account  and  is  still 
nnder  her  physician's  care.  She  says  that 
she  owes  in  addition  $800  for  money  borrow- 
ed. The  trustee  has  already  advanced  her 
$1,000. 

In  view  of  all  the  drcamstances,  I  think 
she  may  have  a  further  allowance  of  $2,000; 
but  this  will  not  be  a  precedent  for  any  fu- 
ture allowance,  based  merely  <«  the  ground 
that  she  has  incurred  other  debta 


ATLANTIC  CITT  &  S.  R.  CO!  v.  STATE 

BOARD  OF  ASSESSORS  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  28, 1916.) 

(SyHahtt*  by  the  Court.) 

1.  Taxation  «=>150  —  Street  Raii<boad8  - 

StEAU  RAILltOADSr— OPEBATION    OF   SXATUTS. 

The  act  of  1906  (P.  L.  p.  644;  Comp.  St 
1910,  p.  5283,  §  493),  for  the  taxation  of  street 
railroad  corporations,  and  that  of  1913  (P.  L. 
448),  for  the  taxation  of  street  railway  iji- 
terns,  are  inapplicable  to  the  case  of  a  stetin 
railroad  company  upon  or  over  whose  tracki  t 
street  railway  system  is  operated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {$  267-269;   Dec.  Dig.  <S=>150.] 

2.  Statutes  <e=3l21  —  Titlb  and  SUBJEC^ 

M  ATTKR— Ta  XA  HON. 

The  tiUe  of  the  act  of  1918  (P.  L.  449, 
making  the  act  of  1906  (P.  L.  644 ;  Comp.  8t 
1910,  p.  6283,  {  493),  for  the  taxation  of  street 
railroad  corporations,  applicable  to  street  rail- 
way systems,  fails  to  express  the  object  of  til- 
ing steam  railroad  companies  and  of  repealinf; 
pro  tanto  the  act  of  1884  for  the  taxation  of 
railroads  and  canals. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  146,  173,  174;  Dec  Dig.  <8=»12!LI 

8.  Statutes  «=»107— Singleness  or  OKncr 

—Taxation. 

The  act  of  1013  (P.  L.  44S),  making  the 
act  of  1906  CP.  L.  644;  Comp.  St  1010,  p. 
5283,  i  403),  for  the  taxation  of  street  railroad 
corporations,  applicable  to  street  railway  sys- 
tems, contravenes  the  constitutional  prorision 
that  every  law  shall  embrace  but  one  object 

[Ed.  Note.— For  other  cases,  sec  Statutes, 
Cent  Dig.  i§  121-134;    Dec.  Dig.  «=»107.] 

4.  Taxation     «=>42— Unipobmitt— Valimtt 

OF    STATDTB— RAII.B0AD8. 

The  act  of  1913  (P.  L.  448),  making  the  act 
of  1906  (P.  L.  644 ;  Comp.  St  1910,  p.  5283,  f 
493),  for  the  taxation  of  street  railroad  corpora- 
tions, applicable  to  street  railway  systems,  is 
unconstitutional  as  applied  to  a  steam  railroad 
company  upon  or  over  whose  tracks  a  street  rail- 
way system  is  operated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  If  90-86;    Dec.  Dig.  «=>42.] 

5.  Taxation  '^IH— Fbanchibb  Tax— SraAM 
RAn.BOAD  Ookpobation. 

Under  the  act  of  1913  (P.  L.  448).  mMnt 
the  act  of  1906  (P.  L.  644:  Comp.  St  1910,  p. 
5283,  J  493),  for  the  taxation  of  street  raihotd 
corporations,  applicable  to  street  railway  IT*- 
terns,  it  is  improper  to  impose  a  franchise  tax 
therein  provided  for  upon  a  steam  railroad  oor- 
I>oration. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  214;   Dec.  Dig.  *=>117.1 

White,  Garrison,  Mintnm,  Kalisch,  and  WQ- 
liams,  JJ.,  dissenting. 
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Appeal  from  Supreme-  Court 

Certiorari  by  the  Atlantic  City  ft  Shore 
Railroad  Company  against  the  State  Board 
of  Assessors  and  others  to  set  aside  a  fran- 
chise tax.  From  a  judgment  affirming  the 
assessment  (03  Atl.  82),  prosecutor  appeals. 
Reversed,  and  Judgment  entered  setting  aside 
the  tax. 

The  prosecutor  is  Incorporated  under  the 
General  Baliroad  Act  (Comp.  St  1910,  p. 
4219).  It  has  tracks  In  Atlantic  City  lying 
in  part  on  land  owned  by  it  in  fee  simple 
and  in  part  on  land  dedlcatcid  by  the  orig- 
inal map  of  Atlantic  City  to  a  railroad,  now 
by  the  consent  of  the  railroad  company  used 
as  public  streets.  It  has  for  all  but  short 
sections  of  its  tracks  no  special  franchise, 
so-called.  L  e.,  none  but  the  general  fran- 
chise under  its  charter,  or  that  of  other  rail- 
road cotporatlons  whose  rights  It  exercises, 
and  lias  not  acquired  or  received  the  assent 
of  the  municipality  to  lay  its  tracks  or  run 
its  cars  except  for  the  sections  in  South  Car- 
olina avenue,  Atlantic  City,  in  Eighth  street 
Ocean  City,  and  in  Ventnor.  Such  rights  as 
it  has,  come,  with  those  exceptions,  from 
charters  under  the  General  Railroad  Act,  or 
special  railroad  charters,  the  original  dedica- 
tion of  some  of  the  land  to  railroad  purposes, 
and  the  acquisition  of  the  rest  in  fee.  The 
business  of  the  prosecutor  is  In  part  that  of 
a  street  railway  carrying  local  passengers, 
and  In  part  that  of  a  steam  railroad  carrying 
mail,  freight,  and  express  matter,  and 
through  passengers.  It  seeks  by  this  proceed- 
ing to  set  aside  a  franchise  tax  of  6  per  cent 
on  gross  receipts  assessed  against  it  under 
authority  of  the  act  of  1913  (P.  L.  448).  The 
prosecutor  questions  the  applicability  of  that 
act,  and  its  validity  if  applicable. 

Bourgeois  ft  Coulcomb,  of  Atlantic  City, 
for  appellant  Theodore  W.  Sehlmpf,  of  At- 
lantic City,  for  appellees. 

SWATZB,  J.  (after  stating  the  facts  as 
above).  [1]  The  legislation  under  which  this 
tax  is  imposed  originated  in  an  act  of  1900 
(P.  U  502;  Comp.  St  1910,  p.  5298),  entitled: 

"An  act  for  the  taxation  of  all  the  property 
and  franchiwa  of  persons,  copartnersbipa,  asso- 
ciations or  corporations  nsing  or  occupying  pnb- 
Uc  streets,  highways,  roadg  or  other  public  plac- 
es, except  municipal  (corporations)  and  corpora- 
tions taxable  under  the  act  entitled  'An  act  for 
tile  taxation  of  railroad  and  canal  property.'  " 

A  tax  under  this  act  was  sustained  by  the 
Supreme  Court  as  a  franchise  tax.  Pater- 
son  ft  Passaic  Gss  Co.  v.  Board  of  Assessors, 
69  N.  J.  Law,  116,  54  Atl.  246,  affirmed  70 
N.  J.  Law,  825,  59  Atl.  1118.  The  question 
of  the  constitntionality  of  the  act  was  not 
there  considered.  In  North  Jersey  Street 
Railway  Co.  v.  Jersey  City,  73  N.  J.  Law,  481, 
83  AtL  833,  the  constitutionality  of  the  act 
was  directly  passed  upon  and  sustained.  The 
lodgment  was  affirmed  in  the  Court  of  Er- 
rors and  Appeals  on  a  somewhat  different 
Une  of  reasoning  (74  N.  J.  Law,  761,  67  Atl. 


33) ;  hut  the  validity  of  tbe  act  of  1900  was 
not  questioned,  and  it  was  held  that  the  tax 
imposed  was  a  franchise,  not  a  property  tax. 
This  was  followed  in  Phillipsbarg  B.  Co.  ▼. 
Board  of  Assessors,  82  N.  J.  Lew,  49,  81 
Atl.  1121.  If  the  question  were  a  new  one.  It 
might  well  be  argued  that  a  title  indicating 
that  the  object  of  the  act  was  to  provide  for 
the  taxation  of  the  property  and  franchises 
limited  the  scc^e  of  the  act  to  a  prc^erty  tax 
on  franchises  similar  to  that  imposed  on  oth- 
er property,  and  did  not  indicate  an  intent 
to  impose  a  franchise  tax  as  distinguished 
from  or  in  addition  to  a  property  tax.  In 
view  of  the  decisions  under  the  act  of  1900, 
this  question  is  not  now  open,  whatever  other 
constitutional  obJectlMis  there  may  be.  We 
shall  recur  to  the  constitutional  questloDS, 
but  deal  first  with  the  appUcaUUty  of  the 
legislation  of  1006  and  UlS  to  the  Atlantic 
City  ft  Shore  Railroad.  The  act  of  1006  pur- 
ports to  impose  taxes  upon  the  property  and 
franchises  of  street  railroad  corporati<ms 
which  have  acquired  authority  or  iienniasion 
from  the  state  or  any  taxing  district  or  mu- 
nicipality, and  which  have  the  right  to  use 
or  occupy,  and  are  occupying,  streets.  Sec- 
tion 1  enacts  that  all  the  property,  real  and 
personal,  and  franchises  of  street  railroad 
corporations  which  have  acquired  or  may 
hereafter  acquire  authority  or  permission 
from  this  state,  or  from  any  taxing  district  or 
municipality  therein,  and  whidi  have  or  may 
hereafter  have  the  right  to  use  or  occupy 
and  are  occupying  streets,  highways,  roads, 
lanes,  or  public  places  in  this  state,  shall 
hereafter  be  valued,  assessed,  and  taxed  as 
hereinafter  provided.  Ttte  act  is  limited  to 
corporatlouB  which  liave  acquired  authority 
<x  permission  from  the  state  or  a  municipali- 
ty to  use  or  occupy  public  highways  or  plac- 
es. This  limitation  was  no  doubt  due  to  the 
fact  that  a  franchise  tax  was  provided  for 
and  there  coald  be  no  such  tax  unless  there 
were  such  a  franchise  to  be  taxed. 

To  make  the  act  applicable  the  street  rail- 
road corporation  must  have  acquired  author- 
ity or  permission  from  the  state,  a  taxing 
distlct  or  a  municipality  to  use  or  occupy 
the  streets ;  it  must  have  the  right  to  use  or 
occupy  streets;  and  it  must  be  in  fact  oc- 
cupying tiiem.   The  title  of  the  act  of  1913  is : 

"A  supplement  to  an  act  entitled  'An  act  for 
tlie  taxation  of  the  property  and  franchises  of 
street  railroad  corporations  using  or  occupying 
public  streets,  highways,  roads,  lanes  or  other 
public  places  in  this  state,'  approved  May  twen- 
ty-third, one  thousand  nine  hundred  and  six,  and 
by  such  supplement  providing  for  the  assessment 
and  collection  of  a  franchise  tax  in  cases  where 
street  railway  systems  are  operated  by  steam 
railroad  companies,  or  operated  over  and  upon 
the  tracks  of  steam  railroad  companies." 

The  body  of  the  act  merely  enacts  that  the 
provisions  of  the  act  to  which  it  Is  a  supple- 
ment (the  act  of  1906)  respecting  an  annual 
franchise  tax  upon  the  annual  gross  receipts 
of  street  railroad  corporations  shall  apply 
to  the  street  railway  systems  mentioned  in 
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the  title.  It  la  not  easy  to  determine  exact- 
ly what  the  Legislature  meant  by  a  street 
railway  system.  It  mnst  be  something  dif- 
ferent from  a  street  railroad  cori)oratlon, 
since  they  were  taxed  by  the  act  of  1906 
and  no  supplement  was  needed  to  reach  them. 
It  mast  be  something  different  from  a  steam 
railroad  corporation,  since  the  act  of  1913 
speaks  of  systems  operated  by  steam  railroad 
corporations  and  systems  operated  upon  or 
over  the  tracks  of  a  steam  railroad  company. 
It  Is  difficult  to  understand  what  Is  meant 
by  a  street  railway  system  operated  upon  or 
over  steam  railroad  tracks.  Such  a  syst^n 
seems  to  lack  the  essential  of  a  street  rail- 
way, namely,  the  raUs.  The  right  to  lay 
rails  In  a  public  street  Is  the  distinguishing 
feature  of  a  street  railway.  And  since  a 
street  railway  system,  even  when  It  includes 
rails,  Is  not  a  legal  entity,  but  rather  a  kind 
of  property,  the  Legislature  must  have  con- 
templated tb&t  the  street  railway  system  to 
be  taxed  be  owned  by  a  natural  or  artificial 
person,  by  whom  the  tax  might  be  paid. 
There  is  no  natural  person  in  this  case,  and 
no  artificial  person  except  the  Atlantic  City 
&  Shore  Railroad  Company.  The  only  In- 
telligible construction  we  can  give  to  the 
language  of  the  act  of  1913  as  applied  to  this 
case  Is  that  it  attempts  to  Impose  a  franchise 
tax  on  the  street  railway  business  of  the  At- 
lantic City  &  Shore  Railroad  Company.  So 
the  State  Board  of  Assessors  construed  It,  for 
they  undertook  to  separate  the  earnings  of 
that  corporation  arising  out  of  its  street  rail- 
way business  from  its  other  earnings  as  a 
steam  railroad  corporation. 

There  Is  no  statutory  authority  for  such 
action,  probably  because  the  Legislature  did 
not  contemplate  such  a  case.  The  tax  is  de- 
clared by  the  act  Itself  to  be  a  franchise  tax, 
and  must  have  been  meant  to  reach  the  spe- 
cial franchise  to  lay  rails  and  maintain  poles 
and  wires  in  the  streets.  That  Is  what  has 
always  been  understood  to  be  the  special 
franchise  of  a  street  railway,  subject  to  this 
special  form  of  taxation,  which  is  justifiable 
only  by  reason  of  the  existence  of  the  special 
privilege.  If  there  is  a  special  franchise  In 
the  present  case,  It  does  not  come  within  the 
words  of  the  act  of  1906  for  two  reasons:  (1) 
Because  it  is  not  the  franclilse  of  the  street 
railway  system  but  that  of  the  steam  rail- 
road company,  as  nas  already  been  decided 
by  this  court  Camden  &  Atlantic  R.  Co.  v. 
AOantic  City,  58  N.  J.  Law,  316,  33  Atl.  198. 
affirmed  60  N.  3.  Law,  242,  41  Atl.  1116.  (2) 
Because  the  street  railway  system  did  not  ac- 
quire its  right  to  occupy  the  streets,  so  far 
as  that  right  is  a  special  privilege  different 
from  the  right  of  any  omnibus  or  other  ve- 
hicle, from  the  state  or  a  municipality,  but 
from  the  steam  railroad  company  which  own- 
ed the  rails.  The  steam  railroad  company, 
It  is  true,  has  its  general  franchise  to  be  a' 
corporation  which  it  has  acquired  from  the 
state.  Under  that  general  franchise,  and  the 
general  franchises  of  other  steam  railroads 


to  which  it  has  succeeded,  together  wltb  the 
original  dedication.  It  has  the  right  to  ran 
cars  on  the  streets;  but  that  franchise  Is  al- 
ready taxed  as  property  under  the  act  of 
1884.  That  the  Legislature  did  not  mean  to 
Impose,  In  addition  to  that  property  tax,  a 
special  franchise  tax,  is  apparent  from  the 
language  of  the  act  of  1913,  which  Imposes 
the  tax  upon  the  street  railway  system  which 
Is,  as  already  stated,  carefully  distinguished 
by  the  act  from  the  steam  railroad  corpora- 
tion on  whose  tracks  the  system  Is  operated. 

The  only  other  franchise  acquired  from  the 
state  or  a  municipality  is  that  of  the  Central 
Passenger  Railway  in  South  Carolina  avenue, 
Atlantic  City;  the  right  in  Ventnor  was 
granted  to  the  West  Jersey;  and  that  in 
Ocean  City  to  the  Atlantic  City  and  Ocean 
City,  both  steam  raUroad  corporations,  sub- 
ject to  the  act  of  1884.  We  shall  deal  with 
the  South  Carolina  avenue  section  hereafter. 

[2.  3]  We  think  therefore  that  the  acts  of 
1006  and  1913  are  by  their  very  terms  Inap- 
plicable to  the  AUanttc  City  &  Shore  RaU- 
road. We  are  confirmed  In  this  view  by  the 
fact  that  a  different  construction  would  ren- 
der the  act  of  1913  unconstitutional  for  three 
reasons :  (1)  Its  object  would  not  be  express- 
ed In  the  title;  (2)  the  act  would  intermix 
things  which  have  no  proper  relation  to  each 
other;  and  (3)  either  a  steam  railroad  over 
whose  tracks  a  street  railway  system  was 
operated  would  be  taxed  In  a  different  way 
from  other  steam  railroads,  or  street  railway 
systems  would  be  taxed  in  different  ways 
and  by  both  local  assessors  and  the  State 
Board  of  Assessors. 

The  object  would  not  be  expressed  in  the 
title,  since  one  main  object  at  least  would  be 
the  taxation  of  steam  railroad  companies 
or  some  steam  railroad  companies  by  a  meth- 
od different  from  that  prescribed  In  the  act 
of  1884  and  a  repeal  pro  tanto  of  that  act 
No  such  object  is  expressed  in  the  title  of 
the  act  of  1918.  It  is  true  the  title  states 
as  one  of  the  objects  of  the  act  the  taxation 
of  street  railway  systems,  and,  if  there  were 
nothing  more  in  the  case,  we  might  well 
hold  that  It  was  enough  for  the  title  to 
show  an  Intent  to  tax  the  specially  mention- 
ed property  or  business,  and  that  the  fact 
that  the  tax  fell  on  the  steam  railroad  cor- 
poration was  a  mere  incident — an  effect  of 
the  legislation  rather  than  its  object 

One  difficulty  with  that  construction  arises 
out  of  section  8  of  the  act  of  1906,  which 
enacts  that  the  franchise  tax  and  the  prop- 
erty tax  Imposed  by  the  act  shall  be  In  lieu 
of  all  other  taxes  now  assessed  or  assessable 
against  street  railroad  corporations  subject 
to  taxation  In  pursuance  of  the  act  To 
make  this  section  applicable  to  street  rail- 
way systems  In  accordance  with  the  act  of 
1913,  we  must  hold  that  the  corporation  tax- 
able under  the  act  shall  have  the  same  ex- 
emption from  other  taxation  as  the  street 
railroad  corporation  has  tihder  the  act  of 
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1906 ;  otherwise  section  8  wonld  be  meaolng- 
leas  aa  ai^Ued  to  street  railway  systems. 
Bat  If  aectlon  S  Is  applicable,  the  steam 
railroad  corporation  becomes  exempt  from 
taxation  under  tbe  act  of  1884  for  the  taxa- 
tion of  railroad  and  canal  property,  and  that 
act  Is  repealed  by  Implication  so  far  aa 
concerns  steam  railroad  companies  upon  or 
oyer  whose  tracks  a  street  railway  system 
is  operated.  The  more  serlona  difficulty 
arises  out  of  the  provision  of  the  Constitu- 
tion that.  In  order  to  avc^d  improper  influ- 
ences which  may  result  from  intermixing 
tn  one  and  the  same  act  such  things  as  have 
no  proper  relation  to  each  other,  every  law 
shall  embrace  but  one  object.  This  provi- 
sion la  naturally  coupled  with  the  require- 
ment that  the  one  object  shall  be  expressed 
In  the  title.  We  have  held  that  the  title 
must  give  notice  of  the  effect  of  the  legisla- 
tion to  one  conversant  with  the  existing  state 
of  the  law,  and  that  the  validity  of  the  title 
is  not  to  be  determined  by  nice  distinctions 
of  etymology  or  definition  of  words,  but  by 
the  facts  of  the  case  and  the  history  of 
the  legislation.  Sawter  v.  Shoenthal,  83  N.  J. 
Law,  499,  501,  B02,  83  AtL  1004.  In  that 
case  and  tn  Seaside  Realty  Co.  v.  Atlantic 
City,  76  N.  J.  Law,  819,  Tl  Atl.  912,  the  facta 
of  the  case  and  the  history  of  the  legisla- 
tion permitted  a  wider  meaning  to  be  given 
to  the  words  of  the  title  than  would  other- 
wise have  been  permissible.  The  underlying 
principle  was  that  the  title  must  give  notice 
of  what  was  doing  to  one  conversant  with  the 
subject.  The  reasoning  condemns  a  title  that 
naturally  throws  off  his  guard  one  convers- 
ant with  the  facts  and  history  of  legislation 
on  the  topic  in  hand.  In  the  present  case, 
the  taxation  of  railroads  Incorporated  under 
tbe  General  Hailroad  Act  had  been  the  subject 
of  a  scries  of  acts  beginning  with  1884 ;  the 
taxation  of  street  railroads  had  been  the  sub- 
ject of  a  series  of  acts  beginning  with  the  act 
of  1900.  The  methods  of  taxation  were  en- 
tirely different  The  act  of  1900  was  care- 
ful by  its  title  and  by  its  terms  to  exempt 
from  Its  operation  corporations  under  the 
General  Ballroad  Act,  for  It  excepted  them 
both  in  sections  1  and  9..  Even  In  1906,  when 
tbe  act  under  which  the  present  tax  Is  im- 
posed was  passed,  the  Legislature  carefully 
observed  the  distinction  that  had  been  made 
for  many  years  for  purposes  of  taxation  be- 
tween steam  railroad  corporations  and  street 
railroad  cori>oratlons.  Tbat  year  was  one 
of  legislative  activity  In  the  taxation  of 
steam  railroads.  Three  acts  were  passed  on 
tbe  subject  (P.  L.  1906,  pp.  121,  220,  571). 
All  by  their  titles  purported  to  be  supple- 
ments to  the  act  of  1884  for  the  taxation  of 
railroad  and  canal  property.  When  in  that 
same  year  tbe  Legislature  undertook  to  leg- 
islate foi'  the  taxation  of  street  railroads, 
tbey  did  so  under  a  title  which  showed  that 
only  sti«et  railroad  corporations  were  af- 
fected. 


The  two  topics  had  been  kept  so  distinct 
that  no  one  conversant  with  the  legislation 
would  have  supposed  that.  In  an  act  which 
by  its  title  purported  to  be  a  supplement  to 
the  act  for  the  taxation  of  street  railroad 
corporations,  the  Legislature  wonld  attempt 
to  Impose  a  franchise  tax  on  steam  railroad 
corporations.  Much  might  be  said  In  favor 
of  the  proposition  that  the  use  of  steam 
railroads  and  street  railroads  la  so  similar — 
transportation  of  freight  and  passengera — 
that  they  may  well  be  taxed  under  the  same  * 
statute  and  in  the  same  way-.  The  argu- 
ment was  urged  against  the  constitutionality 
of  the  Railroad  Tax  Act  of  1884  (P.  L.  142), 
but  rejected  by  this  court  Whatever  might 
have  been  said  for  the  proposition  prior  to 
that  decision  cannot  now  be  said  in  view  of 
the  legislative  practice  of  30  years  under 
that  decision,  especially  in  defense  of  an  act 
tbat  does  not  tax  all  steam  railroads  and 
does  not  tax  all  street  railways  alike.  In 
our  legislation  as  it  stands  with  the  act  of 
1884  unrepealed,  taxation  of  steam  railroads 
and  taxation  of  street  railroads  are  two 
distinct  objects  not  to  be  intermixed  in  the 
same  act  under  a  title  tliat  does  not  give 
notice  of  any  legislative  Intent  to  abandon 
the  well-settled  practice. 

[4, 8]  The  construction  contended  for  by 
the  city  would  result  also  In  a  violation  of 
the  constitutional  requirement  of  uniformity. 
The  difference  between  street  railroad  corpo- 
ratlona  and  street  railway  systems  operated 
by  steam  railroads  on  the  one  side,  and 
street  railway  systems  operated  on  the 
tracks  of  steam  railroad  corporations  on 
the  other  side,  is,  under  our  tax  laws,  a  dif- 
ference In  kind.  The  essential  difference  is 
that  the  first  class  have  rails  and  tracks  of 
their  own;  the  second  class  run  over  rails 
and  tracks  of  another  corporation,  which  • 
are  taxable  In  a  different  way.  Section  2  of 
the  act  of  1906  requires  that  the  local  asses- 
sors ascertain  the  value  of  the  property  of 
every  street  railroad  corporation  upon  the 
streets  and  the  value  of  its  property  not  so 
located,  and  assess  all  such  property  at  local 
rates.  The  act  of  1884  requires  the  rails 
and  tracks  to  be  assessed  as  part  of  the 
main  stem  of  the  railroad.  The  local  asses- 
sors must  either  e.^clude  tbe  rails  and  tracks 
altogether,  or  they  must  assess  some  proper-  . 
ty  right  of  the  street  railway  system  therein. 
Tlie  latter  alternative  is  Impossible  in  a  case 
like  the  present,  since  the  street  railway  sys- 
tem is  itself  not  a  legal  entity,  but  only  prop- 
erty, and  cannot  have  property  rights  in 
something  else ;  If  this  alternative  were  pos- 
sible, the  act  would  be  unconstitutional, 
since  It  would  lead  to  an  assessment  of  rails 
and  tracks  in  part  by  local  assessors,  and  In 
part  by  the  State  Board  of  Assessors,  the 
very  vice  condemned  by  us  in  Central  R.  R. 
Co.  V.  State  Board  of  Assessors,  75  N.  J.  Law, 
771,  69  Atl.  239.  But  if  the  local  assessors 
adc^  the. first  alternative  and  exclude  the 
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rails  and  trades  from  fbe  assessment  of  tbe 
property  value,  tUe  difficulty  Is  merely  shift- 
ed to  the  State  Board  of  Assessors-,  who  in 
assessing  the  frandiise  tax  must  determine 
the  gross  receipts  of  a  street  railway  sys- 
tem without  track  or  rails,  and  apportion 
the  total  gross  receipts  of  a  steam  railroad 
company,  attribntlng  so  much  to  the  street 
railway  system  maimed  as  it  would  be,  and 
so  much  to  the  steam  railroad  company  in- 
cluding that  portion  which  Is  fairly  attribu- 
table to  the  track  and  rails.  The  State 
Board  of  Assessors  saw  the  difficulty  and  at- 
tempted to  escape  It  by  determining  the 
separate  earnings.  It  is,  however,  tmposslbie 
to  determine  what  are  the  gross  earnings  of 
a  street  railway  system  without  rails;  part 
of  the  gross  receipts,  even  after  the  receipts 
for  mail,  freight,  and  express  matter,  and 
for  through  possengers  have  been  excluded, 
must  be  due  to  the  use  of  the  rails,  and  to 
impose  a  tax  on  those  receipts  is  to  impose 
a  tax  on  the  earnings  of  the  steam  raUroad 
company  as  truly  as  U  It  were  imposed  on 
receipts  for  freight  and  through  passengers. 

Not  only  did  the  Legislature  fail  to  pro- 
vide for  such  an  Impossible  segregation  of 
the  earnings  of  the  street  railway  system  as 
the  State  Board  of  Assessors  attempted,  but 
the  other  provisions  of  the  act  are  such  as  to 
render  the  attempt  futile. 

Section  2  of  the  act  of  1!)06  requires  the 
local  assessors  to  ascertain  the  value  of  the 
property  of  every  street  railroad  corpora- 
tion (since  191.3  street  railway  system)  in  or 
upon  any  public  highway  or  place,  ajid  of 
Its  property  not  so  located.  Section  3  re- 
quires fbe  local  assessors  to  make  a  return 
to  the  State  Board  of  Assessors  of  tlie  value 
of  all  property  assessed  which  Is  located  In 
or  upon  any  highway  or  public  place.  Sec- 
tion 6  requires  the  State  Board  to  apportion 
the  franchise  tax  amoDg  the  taxing  dis- 
tricts in  which  the  corporation  (since  1913, 
system)  is  operating  street  railroads,  in  pro- 
portion to  the  value  of  the  property  located 
in  or  upon  the  public  highways  or  places  as 
shown  by  the  statements  so  filed.  We  disre- 
gard the  Inaptness  of  the  language  of  the 
act  of  1906  to  street  railway  systems,  es- 
pecially to  street  railway  systems  without 
rails  of  their  own.  The  point  now  important 
Is  that  the  language  is  applicable  only  to  a 
case  where  the  property  assessed  has  a  fixed 
location,  like  a  railway  track.  It  is  so  inapt 
as  applied  to  cars,  wires,  and  such  other 
property.  If  any,  as  a  street  railway  system 
without  rails  may  metaphorically  be  said  to 
have,  that  It  would  be  obviously  impossible 
for  local  assessors  to  make  the  assessment 
The  State  Board  in  the  present  case  recog- 
nized this  difficulty  and  undertook  to  make 
Its  own  assessment  under  guise  of  equalizing 
and  revising  the  valuations  returned  by  the 
local  assessors.  No  doubt  this  was  necessary 
if  any  sensible  result  was  to  be  reached, 
but  the  very  fact  that  It  was  necessary  dem- 
onstrates that  the  scheme  of  the  act  of 


1906  as  extended  in  1913,  If  applied  to  street 
railway  systems  on  a  steam  railroad  com- 
pany's traclu,  requires  an  assessment  of  the 
property  of  some  street  railway  systems  by 
local  assessors,  and  other  street  railway  sys- 
tems by  the  State  Board  of  Assessors,  or  at 
best  In  part  by  local  assessors^  In  part  by 
the  State  Board.  This  method  has  already 
been  condemned  by  us  as  tmconstltutlonal. 
Central  R.  Co.  r.  State  Board  of  Assessors, 
cited  above. 

onieae  views  apply  to  most  of  the  line  of 
the  prosecutor.  They  do  not  apply  to  the 
small  section  In  South  Car<riUna  avenue  own- 
ed by  the  Central  Passenger  Railway  Com- 
pany and  operated  under  Its  special  fran- 
chise from  Atlantic  City.  Ttiat  portion  of 
the  system  is  like  other  street  railways,  ex- 
cept that  it  is  operated  by  a  steam  railroad 
corporation.  This  fact  does  not  T)revent  the 
railway  being  properly  classified  with  street 
railroad  corporations  taxable  under  the  act 
of  1906. 

We  are  not  now  called  on  to  decide  wheth- 
er we  can  exscind  from  the  act  the  provision 
OS  to  street  railway  systems  operated  on 
steam  railroad  company's  tracks,  when  we 
must  also,  in  order  to  save  the  provision  as 
to  street  railway  systems  operated  on  their 
own  trades,  go  so  far  as  to  exscind  part  of 
the  title  also.  The  case  as  to  the  South 
Carolina  avenue  section  may  be  decided  on 
a  narrower  ground.  The  act  requires  the  tax 
to  be  imposed  on  the  street  railway  systenu 
The  State  Board  has  Imposed  It  on  the  steam 
railroad  company.  It  may  be  that  the  latter 
will  have  to  pay  the  tax  to  avoid  a  lien  on 
the  South  Carolina  avenue  section,  but  it  is 
entitled  to  have  the  lien  limited  to  that  sec- 
tion and  to  have  the  tax  imposed  as  the  law 
directs.  The  State  Board  of  Assessors  did 
not  determine  the  gross  earnings  of  this  sec- 
tion. We  do  not  know  that  such  a  determin- 
ation Is  even  possible.  The  tax  even  to  that 
extent,  if  we  knew  what  it  was,  cannot  be 
sustained.  The  result  Is  that  the  judgment 
of  the  Supreme  Court  must  be  reversed,  and 
a  Judgment  entered  setting  aside  the  tax 
with  costs  In  both  courts. 

GUMMERE,  C.  J>,  and  PARKER,  VRE- 
DENBURGH,  TBRHUNE,  HBPPENHEIM- 
ER,  and  TAYLOR,  JJ.,  concur. 

WHITE,  J.  (dissenting).  I  am  unable  to 
agree  with  either  the  reasoning  or  the  result 
of  the  majority  opinion  in  this  case.  I  think 
that  the  acts  of  1906  and  1913  are  applicable 
to  and  sustain  the  assessments  in  question, 
and  that  those  acts  are  constitutional. 

I  agree  with  the  proposition  that  the  gen- 
eral steam  railroad  legislation  and  the  street 
railway  legislation  provide  for  the  establish- 
ment of  separate  and  entirely  distinct  trans- 
portation systems,  dltFerent  In  the  nature  of 
their  respective  purposes  and  of  the  service 
they  are  designed  to  render.  One,  the  steam 
railroad  system.  Imposes  such  an  additional 
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servltnde  upon  a  public  highway,  if  It  oc- 
cupies one  longltncllnally,  by  reason  of  tbe 
fact  that  its  pntpose  1b  to  serre  others  than 
the  highway  trarellng  public,  that  the  ac- 
quisition of  tbe  estate  in  the  highway  of 
abutting  property  owners  la  necessary  In 
addition  to  its  charter  and  other  authority; 
whereas,  the  other,  the  street  railway  sys- 
tem, being  a  part  of  the  local  highway  con- 
veniences of  traffic,  Is  a  part  of  the  high- 
way serrltude,  subject  to  which  the  abutting 
property  owners  hold  their  titles.  The  steam 
railroad,  under  Its  legislation,  Is  not  a  part 
of  the  street  traffic  conveniences  of  a  munid- 
pallty;  whereas,  the  street  railway,  under 
its  legislation,  la  a  part  of  such  street  traffic 
ctmrenlences. 

Tbe  Legislature,  for  reasons  satisfactory 
to  Itself  and  therefore  presumably  satis- 
fbctory  to  all  the  people  of  the  state,  whose 
spokesman  it  is,  has  seen  fit  to  impose,  for 
the  benefit  of  the  various  municipalities,  a 
franchise  tax  upon  street  railways  perform- 
ing this  local  highway  service  In  such  mu- 
nicipalities. In  doing  so  it  was  careful  to 
provide  that  such  tax  is  not  to  apply  to  the 
entirely  different  and  dissimilar  franchises 
of  the  steam  railroads  to  perform  their  gen- 
eral raUroad  service. 

This  tax  was  first  levied  by  tbe  act  of 
1900,  and  then  by  tbe  act  of  1906,  supple- 
mented by  the  act  of  1913.  Through  all  of 
these  acts,  as  I  read  them,  there  runs  the 
same  distinction  between  the  true  provinces 
of  tbe  two  systems.  The  one  which  was 
a  part  of  the  local  municipal  highway  or 
sireet  service  was,  as  such,  to  be  taxed  be- 
cause of  its  franchise  or  permission  to  be 
a  imrt  of  such  service;  tbe  one  which  was 
not  a  part  of  that  service  was  not  to  be  so 
taxed. 

Bearing  this  clear  distinction  in  mind,  I 
find  no  difficulty  in  sustaining  the  sufficiency 
of  the  Utle  of  the  act  of  1906  with  relation  to 
the  supplement  of  1913.  The  effect,  of 
course,  of  the  supplement  of  1013,  is  to  read 
its  provisions  into  the  act  of  1906,  and  In 
consequence  we  have,  as  the  completed  legis- 
lation, an  act  entitled  "An  act  for  the 
taxation  of  the  property  and  franchises  (held 
to  be  a  franchise  tax)  of  street  railway  cor- 
porations using  or  occupying  public  streets, 
highways,  roads,  lanes  or  other  public  places 
in  this  state,"  which  act  in  its  body,  as  sup- 
plemented, provides  for:  First.  A  franchise 
tax  on  street  railway  corporations  which  ac- 
quired their  franchise  or  permission  from 
the  state  or  any  municipality,  and  which,  in 
consequence,  have  the  right  to  and  do  occupy 
the  streets  in  pursuance  of  such  franchise  or 
permission;  and,  second  (as  provided  by  the 
1913  supplemait),  a  franchise  tax  on  the 
operation  of  street  railway  systems  in  mu- 
nicipalltlea  either  by  steam  railroad  corpora- 
tions or  upon  the  tracks  of  steam  railroad 
corporations  occupying  the  streets  of  such 
municipalities.  In  other  words,  the  act, 
which  by  its  title  is  to  reach  the  franchise 


to  perform  the  class  of  service  properly  and 
technically  described  as  street  railway  serv- 
ice, provides  that  the  exercise  of  that  fran- 
chise Is  to  be  taxed,  whether  such  franchise 
was  regularly  and  formally  granted  as  such 
in  the  manner  prescribed  by  the  Legislature 
to  street  railway  companies  Incorporated  for 
that  purpose  and  receiving  and  exercising 
municipal  permission  to  occupy  its  streets, 
or  whether  tbe  franchise  is  in  fact  being  ex- 
ercised without  such  legislative  and  munici- 
pal grant,  either  by  a  steam  railroad  com- 
pany or  upon  a  steam  railroad  company's 
tracks  laid  in  the  municipal  streets,  wheth- 
er laid  for  another  purpose  and  by  virtue  of 
authority  to  so  lay  them  for  that  other  pur- 
pose, or  laid  without  any  authority  whatso- 
ever. 

The  exercise  of  the  franchise  to  perform  a 
street  railway  service  as  a  part  of  the  con- 
veniences of  the  municipal  highway  is  to  be 
taxed  when  in  fact  exercised,  irrespective  of 
whether  its  exercise  is  in  pursuance  of  regu- 
lar grant  in  the  mamier  contemplated  by  the 
Legislature,  or  is  tbe  result  of  an  usurpation 
or  assumption  of  such  franchise  without  tbe 
authority  so  contemplated. 

It  will -not  do,  it  seems  to  me,  to  bold  that 
this  latter  usurped  franchise  cannot  be  con- 
sidered as  included  In  the  title  of  the  act  of 
1906  on  the  ground  that  that  title  uses  the 
words  "street  railway  corporations"  in  desig- 
nating who  are  to  be  taxed.  If  the  title  bad 
followed  the  language  of  the  legislation 
which  has  provided  for  the  incorporation  of 
street  railway  "companies"  to  exercise  street 
railway  franchises,  there  might  be  more 
plausibility  in  the  contention  that  tbe  tax 
must  consequently  be  limited  to  tbe  franchis- 
es of  street  railway  "companies"  so  incor- 
porated. The  title  in  question  does  not 
speak  of  street  railway  companies,  but  of 
street  railway  corporations;  that  is,  as  it 
seems  to  me,  of  all  corporations  exercising 
street  railway  franchises.  Such  corporations 
are  in  fact  so  far  as  the  exercise  of  this 
franchise  is  concerned  street  railway  cor- 
porations. This  view  Is  strengthened  by  the 
next  succeeding  words  of  the  title,  vis.,  "using 
or  occupying  public  streets,"  eta  That  is, 
any  corporation  using  or  occupying  public 
streets  for  street  railway  purposes  is  in- 
cluded in  the  object  expressed  by  this  title. 
Certainly  that  construction,  while  conform- 
ing with  the  broad  comprehension  of  the 
word  "corporations,"  as  contradistinguished 
from  the  word  "companies"  as  used  In  the 
legislation  authorizing  the  Incorporation  of 
street  railway  "companies,"  is  in  accord  with 
tbe  proper  spirit  and  purpose  of  the  legisla- 
tion in  question,  which  was  to  tax  in  a  cer- 
tain way  a  particular  thing,  viz.,  the  exer- 
cise of  a  certain  dass  of  franchises;  and 
this  fact,  taken  in  conjunction  with  the  well- 
recognized  and  proper  duty  of  the  courts  to 
adopt  a  construction  favoring  constitutional- 
ity of  legislative  enactment  rather  than  one 
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defentlng  It,  where  a  doubt  exists,  seems  to 
me  to  lead  Imperatively  to  a  decision  sns- 
talnlng  this  act  of  1918. 

Bat  It  Is  said  that  the  act  of  lOlB  has  no 
application  to  the  present  caae  becanse  the 
tax  therein  provided  Is  a  franchise  tax  on 
the  exercise  of  the  franchise  or  permission 
to  operate  a  street  railway  system  on  the 
streets  of  Atlantic  City,  and  that  in  fact  the 
company-prosecutor,  the  Atlantic  City  &  Shore 
Railroad  Company,  which  Is  so  operating  this 
street  railway,  has  never  been  granted  the 
franchise  so  to  do. 

It  seems  dUBcult  to  understand  ]nat  why 
a  corporation,  which  for  aught  that  appears 
may  have  been  created  in  the  form  of  a  steam 
railroad  company  Instead  of  in  that  of  a 
street  railway  company,  tor  the  sole  purpose 
of  escaping  the  payment  of  a  tax  on  the  ex- 
ercise of  a  street  railway  frandblse,  should 
now  be  heard  to  say  for  Its  own  benefit  that 
a  franchise  which  It  Is  in  fact  exercising  as 
Its  own  does  not  legally  exist  Surely  it 
will  be  time  enough  to  give  serious  consider- 
ation to  such  a  self -serving  contention  when 
the  company  shall  have  ceased  to  exercise 
the  franchise.  For  reasons  best  known  to 
itself,  this  company  has  chosen  to  assume  a 
legal  form  In  Its  incorporation  which  pre- 
cludes It  from  receiving  the  formal  permis- 
sion contemplated  by  the  Legislature  to  do 
the  thing  it  Is  actually  doing.  So  far  as  the 
municipal  consent  intended  by  the  Legisla- 
ture Is  concerned,  the  company  seems  to  have 
th«  substance  of  it  In  the  acquiescence  of 
the  municipality  and  of  the  people  resident 
therein,  In  the  operation  of  the  street  rail- 
way by  this  company  and  Its  predecessor, 
also  a  steam  railroad  company,  for  the  last 
20  years  and  more.  What  is  It  then  which 
goes  to  make  up  a  franchise  of  the  class,  the 
exercise  of  which  is  intended  by  this  act  of 
1913  to  be  taxed,  which  this  company  does 
not  have?  Nothing  but  its  legal  form  of  in- 
corporation which  It  itself  has  chosen  and 
which  it  says  precludes  It  from  legally  doing 
what  it  admits  it  in  fact  Is  doing  with  all 
the  substance  of  a  franchise  or  permission 
which  can  exist  for  such  a  company. 

This  contention,  that  the  act  of  1913  can- 
not apply  because  the  prosecutor-company  has 
no  legal  franchise  to  do  what  it  is  doing,  en- 
tirely loses  sight,  as  It  seems  to  me,  of  th« 
fact  that  this  tax  is  not  a  property  tax  but 
is  a  franchise  tax.  It  is  not  a  tax  on  the 
company's  property  right  to  its  franchise,  but 
Is  essentially  a  tax  on  the  exercise  of  a 
franchise,  quite  apart  from  property  In  the 
franchise.  It  is  therefore  Immaterial  wheth- 
er the  company  does  or  does  not  own  the 
franchise.  If  It  exercises  the  franchise,  that 
is  sufficient 

It  Is  further  said  that  the  act  of  1913  does 
not  apply  because  the  rails  are  a  necessary 
part  of  a  street  railway  system  and  the  rails 
in  this  case  belong  to  another  steam  railroad 


company  whi<di  leases  them  or  ihsii  nae  to 
the  company  in  this  case.  Suppose  the  trol- 
ley iMles  were  also  leased  Instead  off  pur- 
chased, or  the  cats  were  leased,  would  the 
whole  as  operated  be  any  the  less  a  street 
railway  system?  I  think  not  That  the  Leg- 
islature did  not  so  regard  it  is  obvious,  for 
the  act  of  1913  provides  for  taxing  a  street 
railway  system  operated  on  the  rails  of  a 
steam  railroad  company  occupying  the  streets 
of  a  mtmiclpallty. 

The  tax  is  also  criticized  as  being  In  fact 
a  tax  on  the  street  railway  "business"  which 
the  prosecutor-company  ia  doing,  for  it  Is 
pointed  out  that  the  assessors  computed  the 
amount  of  the  tax  by  separating  the  com- 
pany's street  railway  receipts  from  Its  other 
receipts,  and  levying  the  prescribed  percent- 
age on  the  former.  This  criticism  loses  Its 
meaning  when  we  remember  that  the  method 
complained  of  is  exactly  that  prescribed  by 
the  acts  in  question  for  ascertaining  the 
amount  of  the  frandbise  tax  upon  the  exer- 
cise of  this  class  of  franchise.  They  provide 
for  a  tax  of  this  percentage  on  the  gross  re- 
ceipts from  this  street  railway  "bnsinera." 

For  these  reasons  I  vote  to  afl9rm  the  deci- 
sion of  the  Supreme  Court 

I  am  requested  by  Justices  GARRISON, 
MINTURN,  and  KALISOH,  and  by  Judge 
WILLIAMS,  to  say  that  they  concur  in  the 
views  herdn  expressed. 


NEW  JERSEY  TITLE  GUARANTY  ft 

TRUST  CO.  T.  PARKER  et  aL 

(No.  62.) 

(Court  of  Errors  and  Appeals  of  New  Jenoy. 

Jan.  28,  1916.) 

1.  Husband  and  Wifb  ®=>32  —  Antenxtf- 
TiAL  Agreements — Constbtjction. 

Appellant,  who  maiTied  the  testator  under 
an  oral  antenuptial  agreement  that  she  should 
receive  one-third  of  the  income  from  securities 
during  the  testator's  life  and  the  whole  of  the 
securities  at  his  death,  divorced  the  testator 
within  10  years  after  marriage.  The  antenup- 
tial agreement,  which  waa  validated  by  subse- 
quent written  instrument,  reciting  that  appel- 
lant should  receive  the  securities  in  case  she 
kept  her  promiso  to  become  testator's  wife,  was 
made  in  the  state  of  New  York,  where  the  mar- 
riage was  celebrated.  Held,  that  appellant  was 
not  entitled  to  the  securities,  merely  upon  cele- 
brating a  marriage  with  the  testator;  but  waa 
bound  to  remain  bis  wife  unless  justiiied  in  di- 
vorcing him  under  the  laws  of  New  York,  and, 
where  she  procured  a  divorce  in  a  foreign  state 
on  a  ground  not  authorized  by  the  laws  of  New 
York,  she  was  not  entitled  to  the  securities. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  <S=»32.] 

2.  Evidence  i3=>8^r— Pbesumptionb— Gbogrds 

FOB. 

In  such  case,  where  the  laws  of  New  York 
recognized  only  one  ground  for  absolute  divorce, 
while  the  state  of  Missouri  in  which  appellant 
secured  a  divorce  recognized  numerous  grounds, 
there  is  no  presumption  that  appellant  secured 
her  divorce  on  the  sole  ground  recognised  in  the 
state  of  New  York. 

[Ed.    Note. — ^For  other   cases,   see  Evidenoe. 
Cent  Dig.  i  106;   Dec.  Dig.  iS=»84.] 


A=3For  other  case*  «ea  lame  topic  and  KEY-NVUBER  In  all  K«r-Namber«d  Dls«aU  and  Ind«z«a 
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3.   HTTSBAKD  and  WITB  «S»81— ANTENtrPTIAL 

AoBKnouiT— What  Law  Oovbbnb. 

The  law  of  the  state  where  the  antenap- 
tial  agreement  was  made  and  the  marriage  was 
celebrated  will  govern  the  rights  of  the  par- 
ties. 

[Ed.  Mote.— For  other  eases,  see  Husband  and 
Wife.  Gent.  Dig.  H  178-185,  883,  881;  Dec. 
Dig.  \8=»31.] 

Appeal  from  Court  of  Cbancery. 

Bill  of  Interpleader  by  the  New  Jersey 
Title  Ooaranty  &  Tmst  Company  against 
Richard  Fay  Parker,  executor,  and  others. 
From  a  decree  (98  Atl.  196)  for  the  execu- 
tor or  legatees  represented  by  him,  defend- 
ant Katherlne  F.  Junkin  appeals.    AfiBrmed. 

J.  Boyce  Smith,  Jr.,  of  WoodcllfT  Lake  (W. 
R.  Oglesby  and  Arthur  S.  Barnes,  both  of 
New  York  City,  on  the  brief),  for  appellant 
Hartshorne,  Insley  &  Leake,  of  Jersey  City, 
for  appellees. 

KALISCn,  J.  The  New  Jersey  Title  Guar- 
antee ft  Trust  Company,  as  complainant, 
filed  a  bill  of  interpleader  in  the  Court  of 
Chancery  for  the  purpose  of  having  deter- 
mined whether  Richard  Fay  Parker,  the  ex- 
ecutor of  Henry  M.  Parker,  deceased,  or 
Katherlne  F.  Junkin,  was  entitled  to  receive 
from  the  complainant  certain  securities 
which  had  been  deposited  by  the  decedent 
during  his  lifetime  with  the  complainant 
The  bill  set  out  that  under  the  will  of  Henry 
M.  Parker,  Catherine  Fay  Parker,  Elizabeth 
Parker,  and  Rose  Parker,  infant  children  of 
Henry  M.  Parker,  the  executor,  were  lega- 
tees. The  defendants  were  ordered  to  in- 
terplead. The  Infant  defendants,  by  their 
guardian  ad  litem,  the  executor,  and  Kath- 
erlne F.  Junkin  answered  the  bill.  After  a 
final  hearing  of  the  cause,  Vice  Chancellor 
Howell  advised  a  decree  in  favor  of  the 
executor  and  the  Infant  children  and  against 
Mr&  Junkin.  From  this  decree  Mrs.  Junkin 
has  taken  an  appeal  to  this  court 

On  the  17th  day  of  June,  1903,  Katherlne 
Bailey  (now  Junkin),  married  Henry  Parker, 
since  deceased,  in  New  York,  where  both 
were  domiciled.  A  few  days  before  their 
marriage,  at  the  place  of  their  domicile,  they 
entered  into  a  verbal  agreement,  by  the 
terms  of  which  the  prospective  husband 
agreed  that  one-third  of  the  income  of  the 
securities  deposited  with  the  trust  compahy 
should  go  to  his  wife  after  their  marriage, 
and  that  at  his  death  the  entire  lot  of  se- 
curities should  go  to  her.  This  verbal  agree- 
ment was  subsequently,  in  1909,  as  hereafter 
stated,  reduced  to  writing  by  Mr.  Parker 
and  was  subscribed  by  him,  and  .under  the 
decisions  of  the  state  of  New  York  it  ap- 
pears that  the  legal  effect  of  the  writing 
waa  to  take  such  verbal  agreement  out  of  the 
operation  of  the  statute  of  frauds  and  to 
vitalize  it  Ward  y.  Hasbrouck  et  aL,  44 
App.  Dlv.  32,  60  N.  Y.  Supp.  391,  393 ;  He- 
lios Upton  Co.  v.  Thomas,  96  App.  Dlv.  401, 


89  N.  Y.  Supp.  222,  afllnned  184  N.  Y.  586. 
77  N.  B.  1188;  Young  v.  Ingalsbe,  208  N.  Y. 
503,  102  N.  E.  590.  On  the  4th  day  of  June, ' 
1903,  the  intended  husband  made  a  deed,  Ir- 
revocable in  its  terms,  of  the  securities  to 
the  complainant  trust  company,  which  deed 
was  acknowledged  June  11,  1908,  and  wUch 
provided  by  the  third  clause  thereof  that  up- 
on his  death  the  securities  deposited  in  trust 
with  the  trust  company  shall  be  paid  over 
and  distributed  by  the  trust  company  as  he 
shall,  by  his  last  will  and  testament,  pro- 
vide, and  in  the  event  that  he  shall  die  in- 
testate, to  distribute  the  trust  fund  created 
by  him  among  such  persons  as  would  be 
entitled  to  receive  the  same  under  the  in- 
testate laws  of  the  state  of  New  York,  .and 
he  had  died  intestate  and  a  citizen  and  a 
resident  of  that  state.  At  the  time  when  he 
left  the  trust  deed  with  the  trust  company 
he  verbally  directed  the  company,  and  which 
direction  in  1905  was  confirmed  by  him  in 
writing,  to  pay  on6-third  of  the  income  of 
the  securites  to  his  prospective  wife,  which 
the  company  did  until  his  death,  which  took 
place  on  the  14th  day  of  March,  1014.  Be- 
fore marriage  the  Intended  husband  showed 
to  his  prospective  wife  his  will,  leaving  his 
entire  estate  to  her,  and  Mrs.  Junkin  admits 
that  at  that  time  she  had  knowledge  of  the 
trust  deeds  and  its  contents.  In  1909  the 
testator,  bia  wife,  and  her  mother  were  liv- 
ing in  Florence,  Italy.  His  wife  left  him 
and  came  to  the  United  States.  Shortly 
after  her  arrival  In  this  country  she  had  the 
instrument  prepared,  embodying  the  terms 
of  the  verbal  antenuptial  agreement,  and 
sent  it  to  her  mother  to  get  It  executed  by 
him.  He  did  execute  it  and  his  wife,  after 
having  received  it  back  from  her  mother, 
continued  to  absent  herself  from  him,  and  In 
1912  obtained  a  divorce  in  the  state  of  Mis- 
souri. In  March,  1013,  she  married  her  pres- 
ent husband  Mr.  Junkin.  After  the  divorce 
was  obtained  the  testator  made  a  wiU  on 
the  12th  of  February,  1913,  by  which  he 
left  all  his  estate  to  his  brother  Richard,  as 
executor,  for  the  benefit  of  his  (Richard's) 
children.  Mrs.  Junkin  claimed  the  securi- 
ties by  virtue  of  the  verbal  antenuptial 
agreement  confirmed  by  the  testator's  writ- 
ing of  1909  and  the  will  made  in  her  favor 
by  the  testator  before  her  marriage  to  him. 
The  executor  relied  on  the  last  will  of  the 
testator,  but  failed  to  set  up  explicitly  the 
New  Xork  statute  of  frauds. 

Vice  Chancellor  Howell  held  that  the  tes- 
tator, by  the  trust  deed  made  by  him  in  1003, 
parted  with  all  control  of  the  property,  and 
thought  that  this  was  decisive  of  the  rights 
of  the  parties  claimants,  since  under  the 
trust  deed  the  testator  was  free  to  make 
as  many  wills  as  he  chose,  and  the  last 
would  control.  While  we  agree  with  the 
views  of  the  learned  vice  chancellor  in  his 
construction  of  the  trust  deed  and  its  legal 
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effect,  It  Is  not  declstre  of  the  question  In- 
volved. The  real  question  Is,  Was  there  a 
valid  contract  to  make  a  will  In  Mrs.  Jon- 
kin's  favor?  For  If  there  was  such  a  valid 
contract  by  reason  of  the  effect  given  to  the 
instrument  executed  by  the  testator  in  1909, 
then  equity  will  enforce  It,  unless  it  appears 
tliat  Mrs.  Juniiin  has,  by  some  act  of  her 
own,  committed  a  substantial  breach  of  it 
wliich  In  law  would  disentitle  her  to  enforce 
it 

[1]  For  the  purposes  of  this  case  we  may 
proceed  upon  the  assumption  that  the  ante- 
nuptial agreement  Is  valid  by  reason  of  the 
subsequent  writing,  reciting  the  terms  of 
it  under  the  laws  of  the  state  of  New  Xork, 
the  place  where  it  was  made;  nevertheless, 
we  cannot  close  our  eyes  to  the  important 
fact  that  the  fundamental  consideration  of 
the  contract  in  so  far  as  Mrs.  Junkin  is  con- 
cerned is  that  she  will  be  a  wife  to  her  in- 
tended husband  so  long  as  he  does  nothing 
which  will  entitle  her  to  separate  from  him 
under  the  law  of  the  state  in  which  they 
were  residents  at  the  time  the  contracfi  was 
made  and  where  the  marriage  took  place, 
provided  they  continued  to  be  residents  of 
such  state.  If  she  cuts  asunder  the  marriage 
bond  for  a  reason  not  recognized  by  the  laws 
of  New  Xork,  then  according  to  equitable 
principles  founded  In  good  morals  and  com- 
mon sense  she  ought  not  to  be  permitted  to 
claim  any  benefit  from  his  estate,  which  was 
expressly  Intended  to  come  to  her  as  widow 
after  his  death. 

The  appellant  seeks  to  have  the  antenup- 
tial contract  treated  as  If  it  were  transform- 
ed into  a  unilateral  undertaking  by  the  bus- 
band  immediately  after  the  marriage  cere- 
mony was  performed.  The  argument  made 
by  the  appellant  is  that,  so  far  as  Hra  Jun- 
kin was  concerned,  she  performed  her  part 
of  the  contract  when  she  married  the  tes- 
tator, and  upon  the  happening  of  that  event 
she  became  entitled  to  the  benefit  of  the  con- 
tractual provisions  in  her  favor.  Carrying 
but  this  proposition  to  its  logical  sequence,  it 
amounts  to  this:  That  as  soon  as  the  mar- 
riage ceremony  was  performed,  Mrs.  Junkin 
became  In  law  the  wife  of  Mr.  Parker,  the 
testator,  and  therefore  had  the  option  to 
turn  away  from  him  the  next  moment  there- 
after and  refuse  to  live  with  him;  for,  ac- 
cording to  her  theory,  the  insistence  is  that 
by  marrying  Mr.  Parker  she  had  fully  per- 
formed her  undertaking,  her  marriage  to  him 
being  the  basis  and  consideration  for  her 
intended  husband's  undertaking,  and  there- 
fore he  was  Irrevocably  bound  to  carry  out 
the  provisions  of  the  antenuptial  contract 
But  a  plain  reading  of  the  contract  forbids 
any  such  construction  of  it  The  husband 
did  not  settle  absolutely  bis  property  on  his 
wife.  The  settlement  he  made  was  a  con- 
ditional one.  A  situation  Is  therefore  pre- 
sented here  different  from  the  case  whiere  the 
provisions  of  the  marriage  settlement  have 
been  fully  executed.    By  the  terms  of  the 


contract  Eatberlne  Bailey  was  to  become 
Henry  M.  Parker's  wife,  not  for  so  long  a 
time  as  it  pleased  her  to  remain  his  wife,  but 
during  the  term  of  her  natural  life,  unless 
he  predeceased  her.  This  is  made  clear  by 
the  language  employed  in  the  contract,  and 
which  is  as  follows: 

"Two-thirds  of  the  income  thereof  to  be  paid 
to  me  during  the  term  of  m^  natural  life,  and 
one-third  of  said  income  during  such  period  to 
said  Katherine  F.  Bailey  in  event  that  she 
should  keep  her  promise  to  become  my  wife." 

Bearing  In  mind  that  the  marriage  of  Mrs. 
Jtmkin  to  Mr.  Parker  was  only  a  part  per- 
formance by  her  of  her  obligation  under  the 
antenuptial  agreement,  and  that  the  mar- 
riage Itself  Imported  reciprocal  duties  on 
part  of  the  husband  and  wife,  at  least,  to  this 
extent,  that  she  should  remain  his  wife,  the 
burden  was  cast  upon  her  to  show  that  the 
separation  from  him  and  dissolution  of  the 
marriage  whereby  she  ceased  to  be  his  wife 
was  due  to  his  conduct.  For  the  undertak- 
ing of  the  husband  by  which  she  was  to  re- 
ceive the  benefits  mentioned  in  the  antenup- 
tial agreement,  read  in  the  light  of  its  natural 
meaning,  was,  as  has  already  been  pointed 
out,  not  only  that  she  should  become  his 
wife,  but  that  she  should  remain  such,  and  In 
case  of  his  death  take  as  his  widow.  This 
brings  us  to  a  consideration  of  her  testimo- 
ny relevant  to  this  topic.  She  testified  that 
she  left  her  husband  in  1909;  that  she  ob- 
tained a  divorce  from  him  in  the  state  of 
Missouri,  where  she  had  never  lived  with  her 
husband,  in  1912.  No  record  of  the  divorce 
was  produced,  and  her  testimony  on  that 
point  appears  to  have  been  objected  to. 
There  was  no  competent  proof  that  she  had 
obtained  a  divorce  from  Mr.  Parker.  But 
taking  it  for  granted  that  she  had,  it  no- 
where appears  in  the  record  that  it  was  ob- 
tained by  her  upon  a  ground  recognized  as  a 
valid  ground  for  divorce  in  the  state  of  New 
York  where  the  antenuptial  contract  was 
made,  or  the  state  of  which  husband  and 
wife  were  residents  at  the  time. 

[2]  Under  the  laws  of  the  state  of  New 
York  adultery  is  the  only  matrimonial  of- 
fense for  which  an  absolute  divorce  may  be 
obtained  by  the  party  offended  against  Hin- 
der the  laws  of  the  state  of  Missouri,  where 
the  appellant  obtained  her  divorce,  there  are 
11  statutory  grounds  for  absolute  divorce, 
among  which  are:  Adultery,  desertion  for 
one  year;  indignities  rendering  condition 
intolerable;  habitual  drunkenness  for  one 
year;  husband  becoming  a  vagrant;  cruel- 
ty, etc.  Upon  the  argument  it  was  urged  by 
the  appellant  that  It  was  to  be  presumed  that 
the  divorce  was  obtained  on  a  ground  recog- 
nized by  the  laws  of  the  state  of  New  York 
as  a  valid  one  In  that  state.  But  this  ap- 
parently cannot  be  so.  For,  as  has  already 
been  pointed  out,  there  are  in  the  state  of 
Missouri  various  grounds  for  absolute  di- 
vorce, and  therefore  there  Is  no  substantial 
reason  why  there  should  be  any  presumption 
that  It  was  for  adultery  rather  than  for  de- 
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8ertt<m,  vagnmcy,  or  tor  any  of  tbe  other 
groiuids  mentioned  by  tbe  Miasonrl  statnte. 
[S]  W^e  tblnk  the  general  legal  roles  gov- 
erning oontracta  are  aiqpUcable  to  the  facta 
of  tbe  present  case,  and  therefore  will  be 
applied.  It  Is  a  nnlversaUy  recognized  l^al 
doctrine  that.  In  the  absence  of  anything  ap- 
pearing In  the  contract  to  Uie  contrary,  tbe 
parties  to  it  will  be  presumed  to  have  con- 
tracted In  reference  to  the  law  of  the  place 
wbere  the  c<»tract  was  made. 

'I'be    aurt^nnptlal  agreement  having  been 
made  In  New  York  and  the  marriage  having 
taken  place  where  the  rights  and  obllgatlonB 
arising  out  of  these  coittracts,  in  that  Jorls- 
dictUHi.  moat  be  held  to  have  been  wlttdn  the 
ctutemplatlon    of    the    parties,    It   follows, 
therefore,  as  a  corollary  that  the  parties  con- 
templated that  their  marriage  relation  should 
continue   until    legally   dissolved   for  some 
cause   recognized  as  a  valid  ground  for  its 
dissolution  by  the  laws  of  the  state  of  Mew 
York  or  some  other  Jurisdiction  selected  by 
them    as   their  place   of  residence.    There- 
fore, when  It  appeared  by  the  testimony  of 
Mrs.  Junkln,  without  any  further  explana- 
tion, that  she  left  her  husband  In  1909  and 
obtained  a  divorce  from  him  In  1912,  and 
married  her  present  husband,  Mr.  Junkln, 
In  1813,  It  was  Incumbent  upon  her  to  show, 
In  order  to  entitle  her  to  the  benefit  of  the 
provisions  of  the  antenuptial  agreement,  that 
she  had  in  good  faith  performed  her  iiart  of 
the  marital  obligations  arlMng  out  of  tbe 
marriage,  or  was  prevented  ttasa  so  doing 
by  tbe  testator's  act.    Prmn  the  record  as  It 
appears  btfore  us  Mrs.  Junldn  failed  to  per- 
form ber  part  of  the  antenuptial  agieement, 
which  was  a  condition  precedent  to  her  be- 
ing entitled  to  have  the  testator  make  a  last 
win  of  all  his  estate  in  her  favor. 

S\>r  this  reason  the  decree  will  be  affirmed, 
with  costs. 


LiBMBBCK  V.  GBKKBSS.    (Ko.  85.) 

(Court  of  Brrors  and  Appeals  of  N«w  Jersey. 
Jan.  28,  1018.) 

1.  Tbial  €s>166 — Bffeot  of  NoNsniT. 

The  legal  effect  of  a  motion  to  nonsuit  being 
a  demurrer  to  the  evidence,  plaintiff's  evidence 
is  admitted,  but  its  sufflciency  to  constitnte  a 
eanae  of  action  is  challenged. 
^[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tl  373,  374;   Dec.  Dig.  (3=^165.] 

2.  FraOD       <8ss>21— AononS— MlSftBTSBBBIITA.- 

noNs. 

Where  defendant  made  false  representations 
is  the  sale  of  land,  plaintiff,  who  purchased  from 
^fendaufs  grantee,  cannot  base  an  action  of 
nraod  on  sndi  representations,  which  were  nei- 
uer  made  to  plamtiff,  nor  made  with  the  intent 
foat  he  shonld  rely  on  them. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
^M  9, 10,  28;  J&ec.  Dig.  «=»21.1 

8,  Fbatjd  *=»58— AonoN»— Evidencb— Surai- 

CIENCT. 

In  an  action  for  deceit,  evidence  heJd  to 
show  that  the  misMpreseatationB  relied  on  were 


rJ^: 


made  in  the  sale  of  the  property  to  a  third  per- 
son, who  was  not  plaintiff's  agent. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  55-59;    Dec.  Dig.  «=»58.] 

4.  Fbaxtd    ^=»21— Undisolobbo    Pbinoifai.— 

Estoppel. 

Where  there  was  nothing  to  indicate  to  de- 
fendant the  seller  of  the  land,  that  he  was  deal- 
ing with  an  agent  for  an  undisclosed  principal 
and  the  agency  was  disavowed,  the  principal 
cannot  recover  for  the  falsity  of  representations 
made  by  defendant  to  the  agent. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §g  9,  10,  28;  Dea  Dig.  «=>21.] 

Appeal  from  Circuit  Court,  Hudson  County. 

Action  by  Gustave  W.  Lembeck  against 
Frederick  Oerken.  From  a  judgment  for  de- 
fendant on  nonsuit,  plaintUf  appeals.  Af- 
firmed. 

AicDermott  &  Enrlght,  of  Jersey'  City,  for 
appellant  James  J.  Quill,  of  Jersey  City, 
and  H.  ApUsgton,  of  New  York  City,  for  ap- 
pellee. 

KAIJtSCH,  J.  The  appeUant,  plalnUS  be- 
low, brought  an  action  for  deceit  against  tbe 
respondent  defendant  below.  On  the  first 
trial  the  plaintiff  recovered  a  verdict,  which 
was  set  aside  on  a  rule  to  show  cause  for 
tbe  reasons  set  out  in  an  opinion  reported  In 
86  N.  J.  Law.  Ill,  90  AU.  698.  The  case  was 
brought  on  for  trial  again  at  the  Hudson 
circuit,  and  the  same  evidence  offered  at  the 
first  trial  was  introduced,  and  the  court,  un- 
der the  opinion  referred  to,  ordered  a  nonsuit 
From  the  Judgment  entered  on  the  nmisuit  an 
appeal  has  been  taken  to  this  court 

The  chief  ground  upon  which  the  respond- 
ent relies  to  Sustain  the  n<msult,  and  which' 
goes  to  the  root  of  the  legal  right  of  th* 
plaintiff  below  to  maintain  his  action  for 
deceit  against  the  defendant,  appears  to  have 
been  neither  raised  nor  passed  upon  by  the 
Supreme  Court  in  the  opinion  dted. 

[1,2]  The  Judgment  of  nonsuit  being  the 
logical  successftd  result  of  a  demurrer  to  the 
evidence,  It  has  the  chief  characteristic  of  a 
demurrer  to  a  pleading,  in  that  it  admits 
tbe  truth  of  the  evidence,  but  denies  its  suf- 
flctency  to  constitute  a  legal  cause  of  action 
a£;alnst  the  defendant  So  that  the  logical 
effect  of  the  motion  to  nonsuit  was  to  con- 
cede that  the  defendant  made  the  repreeenta- 
tiona  and  promises,  Imowiug  them  to  be  false 
and  Impossible  of  performance  when  be  made 
them,  with  the  Intent  to  deceive  and  to  be 
acted  up<m  by  Mathew  F.  Smith,  who  Is  not 
the  plaintiff  in  the  case.  In  the  absence  of 
testimony  from  which  a  Jury  might  reasona- 
bly Infer  that  the  representations  and  prom- 
ises were  made  to  Infiuence  the  action  of  the 
plaintiff,  the  plaintiff  will  not  be  entitled 
to  a  recovery.  Judge  Cooley  in  bis  work  on 
Toits,  p.  943  (3d  Ed.)  says: 

"No  one  has  a  right  to  accept  and  rely  upon 
the  representation  of  others  but  those  to  iu- 
fluence  whose  actions  they  were  made.  If  ev- 
ery one  might  take  up  and  act  npon  any  asser- 
tion he  lieard  made  or  saw  in  print  as  one  made 


9saToT  other  cases  see  same'toplc  and  KEY-NUMBER  In  all  Kejr-Numbered  OigesU  and  Indexes 
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for  him  to  act  npon,  and  the  troth  of  which  was 
warranted  by  the  asserter,  the  ordinary  conver- 
sation of  busine^  and  of  society  would  become 
unsafe,  and  the  customary  publication  of  current 
news,  or  supposed  news,  would  only  be  made 
onder  the  most  serious  pecuniary  responsibility." 

We  deem  this  to  be  sound  legal  doctrine  &p- 
plicable  to  the  facts  of  the  present  case,  which 
are  briefly  tbese:  The  defendant  was  the 
owner  of  a  block  of  land  fronting  along  the 
esplanade  In  Deal  Beach.  Between  the  prop- 
erty owned  by  the  defendant  and  the  public 
highway  called  the  "esplanade"  was  a  strip 
of  laud  50  feet  wide,  running  the  entire  length 
of  the  block  along  the  esplanade,  and  known 
as  "parking."  Prior  to  January  12,  19U,  the 
defendant  negotiated  with  one  Matbew  F. 
Smith  for  the  sale  of  the  block  of  land.  On 
January  12,  1911,  the  defendant  entered  Into 
a  contract  with  Smith,  by  which  he  agreed  to 
sell  the  block  of  land  as  described  In  a  cer- 
tain deed  made  by  Annie  M.  Fischer  to  the 
defendant,  bearing  date  July  1,  1007,  subject 
to  the  conditions  and  restrictions  mentioned 
in  said  deed,  for  153,000,  Smith  to  pay  $1,000 
upon  signing  of  the  agreement  and  $9,000  np- 
on the  date  of  the  closing  of  the  title,  and 
the  balance,  $43,000,  was  to  be  secured  by  a 
purchase-money  bond  and  mortgage  upon  the 
property  to  be  given  by  Smith  and  wife  to 
the  defendant.  Accordingly,  on  the  11th 
day  oC  February,  1911,  the  defendant  and 
his  wife  made  a  deed  of  the  premises,  describ- 
ed by  metes  and  bounds,  to  Smith,  by  which 
the  strip  to  the  parking  was  excepted,  and 
made  subject  to  the  conditions  and  restric- 
tions in  the  Fischer  deed.  Smith  and  wife  at 
the  same  time  executed  a  bond_  and  mortgage 
on  the  same  premises  for  the  balance  of  $40,- 
000,  according  to  the  terms  of  the  contract 
On  the  same  day  Smith  made  a  deed  of  the 
same  premises  to  Hudson  Beal  Estate  Com- 
pany, and  that  company,  subsequently,  on 
May  3,  1911,  conveyed  the  same  premises  to 
the  plaintiff. 

[3]  The  contention  of  the  appellant  is  that 
Smith  was  acting  as  agent  for  the  plaintifT, 
and  that  the  plaintiff  was  the  real  purchaser 
of  the  property  and  not  Smith ;  that  though 
Smith's  agency  tn  the  transacticm.waa  not  dis- 
closed to  the  defendant,  nevertheless,  if  the 
defendant  knowingly  made  false  representa- 
tions to  either  Smith  or  the  plaintiff,  or  prom- 
ises which  the  defendant  knew  be  could  not 
perform,  with  intent  to  deceive  and  to  in- 
fluence the  purchase  of  the  property  by  Smith, 
Smith  being  such  agent  for  the  plaintiff,  an 
action  for  deceit  wonld  lie  in  favor  of  the 
plaintiff,  and  especially  for  the  reason  that 
the  plaintiff  bad  informed  the  defendant  that 
the  plaintiff  was  the  financial  backer  of 
Smith,  and  would  have  to  assist  Smith  flnan- 
dally  In  the  enterprise.  The  evidence  before 
us  does  not  support  this  contention,  nor  does 
it  support  the  averments  of  the  plaintieTs  dec- 
laration. The  plalntlff'a  declaration  is  found- 
ed up<Mi  the  allegations  that  the  representa- 
tions and  promises  were  made  by  the  defend- 
ant to  Smith,  as  the  agent  of  the  plaintiff. 


and  that  Smith,  as  audi  agent,  relied  on  sndi 
representations  and  promises,  and  was  deceiv- 
ed and  induced  thereby  to  purchase  the  prop- 
erty, etc.,  whereby  the  plaintiff  waa  damnified. 
The  proof  demonstrated  that  both  the 
plaintiff  and  defendant  r^arded  Smith  as  the 
buyer  of  the  property.  The  written  contract 
entered  into  by  the  defoidant  and  Smith  for 
the  sale  of  the  property  repels  the  assertion 
that  it  was  made  for  the  benefit  of  any  per- 
son other  than  Smith,  the  prospectlTe  vendee 
therein  named.  A  letter,  under  date  of  Feb- 
ruary 10th,  a  day  before  the  sale  of  the  prop- 
erty was  oonsummated  by  the  delivery  of  the 
deed  therefor  to  Smith,  written  and  sent  by 
the  plaintiff  to  defendant,  and  introduced  in 
evidence  by  the  plaintiff,  la  an  uneqnlvocal 
declaration  by  the  plaintiff  to  the  deftodant 
that  Smith  was  the  buyer  of  the  property  on 
his  own  account  In  the  letter  the  plaintiff 
writes: 

"I  believe  that  Mr.  Smith  relied  on  it  [the  rep- 
resentation as  to  the  owaenbip  of  the  strip]  and 
signed  the  contract" 

After  stating  that  he,  the  idalntlff,  was  not 
familiar  with  the  text  of  the  contract  whlcb 
Smith  entered  into  with  the  defendant,  he 
further  states : 

"If  you  can  reconcile  your  statements  with 
the  facts  as  they  appear,  I  shall  be  glad  to  have 
you  do  so,  otherwise  I  will  be  compelled  to  in- 
form Mr.  Smith  of  my  embarrassment  and  apol- 
ogiae  for  recommending  his  negotiating  with  yon 
for  the  purchase  of  the  property." 

Why  the  plaintiff  felt  hinuelf  obliged  to 
apologise  to  Smith  If  the  plaintiff  Intended 
to  hold  himself  out  to  the  defraidant  aa  the 
purchaser  of  the  property  cannot  be  explain- 
ed upon  any  reasonable  hyxMthesia.  The  only 
permissible  construction  of  the  contents  of 
the  letter  la  that  the  plaintiff  took  exceeding 
good  care  to  make  it  appear  to  the  defendant 
that  Smith  was  the  real  buyer  of  the  proper- 
ty. The  letter  makes  two  things  plain,  viz. : 
(1)  That  the  plaintiff  Intended  that  the  de- 
fendant should  believe  that  the  real  purciias- 
er  of  the  property  was  Smith;  (2)  that  the 
representations  and  promises  made  by  the  de- 
fendant were  intended  to  and  did  Influence 
Smith,  only,  to  buy  the  property.  The  cir- 
cumstance that  Smith  conveyed  the  property 
on  the  same  day  he  took  title  to  It,  to  the 
Hudson  Beal  Estate  Company,  of  which  the 
plaintiff  was  president  raisea  a  strong  pre- 
sumption that  if  Smith  was  acting  as  agent 
for  anybody  in  the  purchase  of  the  property, 
it  was  for  the  corporation,  and  not  for  the 
plaintiff  individually.  The  further  fact  that 
the  real  estate  company  held  the  title  to  the 
property  for  two  months  before  conveying  It 
to  Its  president  tends  to  strengthen  thdt  pre- 
sumption. If  the  appdlant'a  theory  is  sound, 
then  the  right  of  action  accrued  to  the  real 
estate  company,  who  is  the  real  principal  In 
the  transaction,  and  not  to  its  president,  who 
must  be  considered  to  have  acted  for  the  hat- 
eflt  of  bis  company. 

{4]  But  If  we  assume  that  Smith  was  act- 
ing as  agent  for  the  plaintiff  in  tba  purchase 
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of  the  property,  the  pTalntlif  Mied  t«  edtab- 
Itsb  that  ttie  defendant  was  aware  of  that 
fact,  and  therefore,  In  the  face  of  the  uncon- 
tradicted cogent  proof  that  the  plaintiff  Im- 
pressed npon  the  defendant  that  Smith  was 
acting:  for  himself  and  was  to  be  the  real  par- 
cbaser  of  the  property,  he  cannot  now  claim 
tliat  the  defendant,  in  making  the  alleged 
fblse  statements,  intended  that  he,  the  plain- 
tiff, should  be  influenced  by  and  to  act  upon 
tta^m. 

Counsel  for  appellant  assumes  In  his  argu- 
ment that  the  plalntlfT  was  an  undisclosed 
principal,  and  Insists  that  under  the  cases 
cited  in  his  brief  such  undisclosed  principal 
Is  entitled  to  sue  In  action  for  deceit  for  the 
false  representations  made  to  his  agent  But 
tills  Is  an  extremely  faulty  statement  of  the 
leeal  rule,  and  la  not  supported  by  the  cases 
cited.  The  fallacy  of  the  assumption  arises 
from  a  failure  to  properly  distinguish  be- 
tween a  class  of  cases  where  it  appeared  that 
ttae  party  knew,  or  had  reason  to  believe,  that 
he  was  dealing  with  an  agent  of  an  undis- 
closed principal  and  the  present  case,  where 
it  appears  that  the  defendant  on  dealing  with 
Smith  had  no  reason  to  belleTe  that  he  was 
dealing  with  any  other  than  the  principal  In 
the  transaction. 

In  Taylor  v.  Onest,  58  N.  Y.  262,  the  de- 
fendant knew  that  the  broker  was  an  agent 
for  a  principal,  and  the  plaintUTs  broker 
Icnew-  that  the  person  who  made  the  false 
representations  to  him  whs  the  agent  of  the 
defendant.  In  that  case  the  referee  found 
that  the  bonds  had.  been  sold  to  the  defend- 
ant by  the  plaintiff's  broker  and  found  for 
the  defendant,  and  the  Court  of  Appeals  sus- 
tained the  finding  of  the  referee,  and  took  oc- 
casion to  say : 

"There  is  an  absence  in  the  report  in  this  case 
of  any  finding  that  the  plaintiff  relied  upon  the 
false  representation  of  the  defendant's  agent  in 
making  the  sale,  or  that  it  was  one  of  the  mov- 
ing conidderations  thereto;  nor  is  it  a  legal  in- 
ference from  the  facts  found." 

The  f^cts  found  by  the  referee  were  as  fol- 
lows :  The  plaintiff  gave  his  Broker  bonds  to 
sell  for  him,  and  the  latter  sold  the  bonds  in 
question  for  60  per  cent  of  their  face  value 
to  the  defendant,  who  had,  previous  to  the 
sale,  received  and  accepted  an  offer  of  75  per 
cent  Pending  the  negotiations  between  the 
brokers,  the  defendant's  agent,  known  to  be 
such  by  the  plaintiff's  broker,  represented  to 
the  latter,  in  order  to  induce  him  to  sell  the 
bonds,  that  60  per  cent,  was  the  highest  price 
for  which  the  bonds  could  be  sold. 

In  Baymond  v.  Howland,  12  Wend.  (N.  T.) 
176,  the  defendant  was  Informed  by  the  plain- 
tUTs agent  that  he  was  acting  for  his  prin- 
cipal, whose  name  he  did  not  disclose. 

In  AUen  v.  Addlngton,  7  Wend.  (N.  Y.)  10, 
the  goods  were  obtained  through  the  means 
of  the  defendant's  fraud  from  a  clerk  in  the 
plaintiffs  8t<ne,  and  there  was  no  question  of 
undisclosed  prlndpaL  And  In  the  other  cases 
on  appellant's  brief  the  fact  that  the  defend- 


ant was  dealing  with  an  agent  of  s  principal 
invariably  appeared. 

But  In  the  present  case  the  entire  trans- 
action from  beginning  to  end  was  between 
the  defendant  and  Smith,  and  the  uncontra- 
dicted proof  is  that  Smith's  agency  In  the 
matter  was  distinctly  disavowed  by  the  platai- 
ttff. 

For  the  reasons  given,  the  Judgment  will  be 
afibmed. 


HAQXraj  V.  HAGUE.     (No,  11.) 

(Court  of  Errors  and  Appeals  of  New  Jersey 

Jan.  28,  1916.) 

(Byllalut  iy  the  CourtJ 

1.  DiVOBCB  «s»37— Skpaiutioit  bt  Con8kni>— 
Desebtion. 

To  turn  separation  by  consent  into  a  de- 
sertion, the  complaining  party,  whether  husband 
or  wife,  must  pnt  an  end  to  the  agreement  by 
requesting  a  resumption  of  matrimonial  cohabi- 
tatiou. 

[Ed,  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  H  27,  107-134,  136-138;  Dec  IMg. 
«=»37.] 

2.  DiybBCK  «=>87— SiFARATioN  BT  Consent— 
Deskbtion. 

Where  the  separation  is  shown,  or  may  be 
inferred  to  have  originated  with  the  wife's  con- 
sent, it  will  become  desertion  from  the  time  the 
complaining  party  makes  sincere  overtures  to 
terminate  it 

[Ed.  Note. — For  other  oases,  see  Divorce,  Cent 
Dig.  fi  27.  107-134.  136-138;  Dec.  Dig.  «=» 
37.] 

3.  DiVOBOB   4S9127— AOMISSIONB  AND   TbSTI- 

MONT  or  Pabtixs— Gobbobobation. 

It  is  an  inflexible  rule  in  this  state  that  a 
divorce  will  not  be  granted  upon  the  oncorrobo- 
rated  admissions  or  testimony  of  a  party  to  the 
suit,  and  this  applies  to  every  element  in  the 
proofs  necessary  to  sustain  the  decree. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i§  403-407 ;   Dec.  Dig.  «33l27.] 

4.  Witnesses  «=>60— Oompetknct— Hubbanu 
ANB  Wife— Action  roE  Divobox. 

In  a  suit  for  divorce,  the  husband  is  a 
competent  witness  on  behalf  of  his  wife. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  167-173 ;  Dec.  Dig.  <8=>60.] 

6.  DivoBCK  <S=»133— Desebtion— SuCTTcnsNcr 

or  Evidence. 

Where  the  testimony  of  the  wife  shows 
that,  after  living  for  a  time  separate  from  her 
husband,  she  made  sincere  overtures  to  termi- 
nate sucii  separation  and  to  resume  matrimonial 
cohabitation,  and  that  her  husband  refused  and 
persisted  continuously  in  such  refusal  for  a  pe- 
riod of  two  years,  although  he  was  free  and  able 
to  resume  matrimonial  cohabitation  if  he  had  de- 
sired to  do  so,  and  the  wife's  testimony  is  cor- 
roborated by  that  of  her  husband  and  another 
witness,  willful,  continued,  and  obstinate  deser- 
tion justifying  a  decree  of  divorce  is  established. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  a  446-448:  Dec.  Dig.  «s>133.] 

Appeal  from  Court  of  Chancery;  Backes, 
Vice  Chancellor. 

Suit  by  Clara  D.  Hague  against  Henry  W. 
Hague.  From  a  decree  dismissing  the  peti- 
tion, petitioner  appeals.  Sevenad  4u>d  xm- 
dered. 

For  opinion  below,  see  96  Atl.  192. 
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Of.  J. 


J.  Hanjr  Hnll,  at  Ne#  Xork  Clt;,  for  apr 
pellant. 

TRENCHABD,  J.  This  Is  an  appeal  from 
a  decree  dismissing  the  wife's  petition  for 
divorce  in  an  undefended  action.  The 
ground  alleged  was  desertion  tn  December, 
1911.  The  petition  was  filed  February  27, 
1914.  The  matter  was  referred  to  a  special 
master,  to  ascertain  and  report  as  to  tbe 
truth  of  the  allegations  of  the  petition. 

It  appeared  from  the  depositions  taken 
that  the  parties  were  married  in  1909,  and 
that  they  lived  together  as  husband  and 
wife  for  a  time  with  the  wife's  parents  in 
Glen  Ridge,  In  Essex  county,  and  later  at 
various  places  tn  the  same  county.  No 
children  were  bom  of  the  marriage. 

The  testimony  of  tbe  wife  disclosed  the 
following  matters  of  fact:  Her  husband 
was  employed  in  New  York  City.  He  drank 
to  excess  and  neglected  her,  and  for  long 
periods  did  not  contribute  anything  to  her 
support.  They  were  frequently  without 
means  of  support,  except  such  as  was  earned 
by  the  wife,  and  their  unpaid  bills  compelled 
them  to  move  from  one  town  to  another.  On 
the  insistence  of  the  husband's  famUy  they 
moved  into  a  hotel,  and  she  took  employment 
there,  and  In  that  way  she  earned  her  own 
living  and  contributed  to  his  support  The 
husband's  conduct  grew  worse,  and,  upon  his 
telling  his  wife  that  he  "bad  lost  all  love 
for  her,"  she  left  the  apartment  tn  the  hotel 
and  went  to  live  at  her  father's  house  In 
Glen  Ridge,  atUl,  however,  retaining  her  em- 
ployment at  the  hotel.  After  a  few  days  the 
husband  left  the  apartment  and  went  to  live 
at  his  parents'  home  in  the  same  town.  The 
petitioner  and  the  defendant  did  not  see 
each  other  again  until  October,  1911,  when 
the  petitioner  concluded  that  she  would 
"overlook  everything."  She  sought  out  her 
husband,  calling  him  on  the  'phone,  first  at 
his  house,  and  then  at  his  club,  and  asked 
him  If  he  would  not  meet  her.  He  agreed, 
and  they  met  In  Montclalr.  They  "talked 
things  over,"  and  she  asked  him  "if  he  was 
willing  to  let  bygones  be  bygones,"  but  he 
said  be  "did  not  know  just  what  he  was  go- 
ing to  do  about  it"  The  defendant  asked  pe- 
titioner to  meet  him  in  New  Xork  City.  At 
that  time  she  was  attending  night  school  in 
New  York  and  he  was  working  there  in  the 
daytime.  Accordingly  they  met  in  New  York, 
went  to  a  hotel,  and  for  weeks  thereafter, 
two  or  three  times  a  week,  she  thus  met  him 
and  stayed  overnight  in  various  hotels.  Dur- 
ing this  period  she  again  asked  him  "If  be 
would  let  bygones  be  bygones"  and  make  a 
home  for  them,  and  he  again  said  he  "did 
not  know  Just  what  he  would  do."  They 
talked  about  beginning  a  home  in  a  fur- 
nished room  somewhere,  and  he  said,  "We 
wlU  not.  say  anything  to  the  family  now  as 
to  what  we  are  going  to  do."  She  had  been 
spending  tbe  evenings  with  him,  in  order, 
as  she  says,  that  they  might  "make  up"  and 


begin  again  In  a  new  kom*.  She  suggested 
that  they  take  a  room.  He  agreed  that  it 
was  the  pxopar  thing  to  do,  but  "be  wanted 
to  do  it  In  an  underhand  way,"  and  did  not 
want  to  t^  the  family.  This  continued 
from  October  until  one  evening  in  the  last 
week  of  December,  191L  They  had  been  to 
the  theater  together.  The  wife  concluded 
that  the  defendant  had  no  intention  of  mak- 
ing a  home  for  her,  but  rather  wanted  ber 
for  "one  purpose,  and  that  was  all,"  and 
that  she  "was  not  going  to  continoe  in  that 
way."  He  wanted  ber  to  go  to  a  hotel  aa 
usuaL  What  followed  may  be  best  stated 
in  ber  own  words: 

"I  bad  told  him  that  I  was  oBwSling  to  so 

with  him  to  a  hotel  in  that  sumoer  when  he  was 
UQwiiling  to  furnish  a  home  to  live  with  me 
as  man  and  wife  should.  When  we  separated 
that  night  at  my  cousin's  home,  after  I  had  told 
my  husband  I  was  going  back  there  to  stay  all 
niicht,  we  did  not  have  any  argument  over  that 
point.  I  had  told  him  I  was  going  back  there, 
and  he  escorted  me  to  the  house.  We  did  not 
talk  about  the  matter  at  the  house.  Prior  to 
going  to  my  cousin's  house  my  husband  had  ez- 
postnlated  with  me  because  I  would  not  go  to 
the  hotel  with  him  that  night  In  my  opmlon 
our  more  or  less  intimate  relations  from  the 
early  part  of  Oetolier,  1911.  oatil  the  night  be- 
tween Christmas  and  New  Year's,  1912,  was  on 
his  part  simply  for  that  one  reason.  So  I  told 
my  husband  that  night  the  latter  part  of  De- 
cember, 1911,  that  I  was  going  to  my  cousin's 
house  to  stay  all  night  and  we  did  not  discuss 
the  matter.  We  just  merely  went  up  to  the 
house  and  he  said,  'Good-bye.'  He  did  not  kiss 
me  good-bye.  He  Just  left  me,  and  I  hare  not 
seen  him  staice.  I  have  not  made  any  attempt 
to  see  liim.  My  husband  has  not  made  any  at- 
tempt to  see  me,  either  direct  or  through  my 
family.  No  member  of  his  family,  so  far  as  I 
know,  have  sought  ai>y  communication  with  me 
or  with  any  of  my  family.  I  live  on  Midland 
avenue,  Glen  Ridge,  N.  J.,  attout  four  blocks 
south  of  Bloomfield  avenue.  My  husband  lives 
on  High  street  Glen  Ridge,  near  Wildwood  Ter- 
race, which  is  alxnit  ttiree  bloclts  north  of  Bloom- 
field  avenue,  and  although  I  live  as  near  as  that 
to  him  I  have  not  seen  or  heard  from  him  from 
that  day  until  this.  My  husband  is  a  tennis 
player,  and  he  goes  around  in  society  in  Ulen 
Ridge,  N.  J.,  very  prominently.  He  belongs  to 
the  Glen  Ridge  Tennis  Club  and  the  Montclair 
Athletic  Club.  -He  is  supposed  to  be  very  popu- 
lar,' and  from  what  I  hear  he  is  out  a  great  deal 
in  Glen  Ridge  and  Montclair  society." 

The  special  master,  considering  the  tes- 
timony of  the  wife  and  that  of  the  other 
witnesses,  to  which  we  shall  hereafter  refer, 
concluded  that  a  divorce  should  be  granted 
for  the  cause  of  desertion,  and  so  reported. 
But  such  report  was  not  approved  by  tba 
Vice  Chancellor  because  he  thought: 

"The  petitioner's  testimony  failed  to  show 
willful,  continued,  and  obstinate  desertion,  her 
evidence  was  uncorroborated,  and  also,  it  she 
intended  to  rely  upon  a  constructive  deser- 
tion, the  justifying  facts  and  circumstances  of 
lier  leaving  should  have  been  pleaded." 

,  We  are  nnable  to  concur  in  the  conclusion 
of  tbe  learned  Vice  Chancellor.  It  is  quite 
evident  that  the  wife  did 'not  r^  upon  con- 
structiTe  desertion.  She  does  not  rely  at 
all  up<«  the  separation  of  Decentber,  ItflO. 
Tbe  narration  of  events  leading  up  to  and 
inclusive  of  titaX  separatloi^  merely  famlsli 
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tbe  backgronnd  of  the  petltloner'B  right  of 
action.  She  bases  her  right  to  a  divorce  upon 
the  ground  that  she,  in  October,  1911,  realiz- 
ing that  perhaps  both  had  been  at  fault, 
sought  out  her  husband,  and  repeatedly,  be- 
tween that  time  and  December  31,  1911,  ask- 
ed him  to  live  with  her  again,  to  begin  a  home 
again,  even  If  it  was  only  a  furnished  room, 
and  that  he  refused  and  persisted  in  such 
refusal  continuously  for  two  years.  She 
therefore  relied  upon  actual  desertion,  and 
it  was  Immaterial,  except  as  it  tended  to 
explain  what  happened  later,  whether  the 
separation  in  December,  1910,  was  with  the 
consent  of  the  x>artles,  or. '^tether  It  was 
Justified  by  the  conduct  of  the  defendant 

The  question  for  consideration  Is,  Does 
the  proof  as  a  whole  establish  an  Intent  up- 
on the  part  of  the  husband  to  desert  the 
wife  in  December,  1911,  and,  if  so,  was  such 
Intent  persisted  in  against  the  will  at  the 
wife  continuously  for  two  years?  We  are 
constrained  to  think  that  these  questions 
mnst  be  answered  in  the  affirmative. 

[1]  We  have  no  donbt  that  the  separation 
at  1910  was  the  result  of  the  inconsiderate 
conduct  and  talk  of  the  husband,  and  his 
im}ustlflable  failure  to  furnish  reasonable 
Buipport  for  the  wife.  We  may,  however, 
assume  that  the  separation  in  1910  was  by 
c(»isent.  To  turn  such  a  separation  into  a 
desertion,  the  complaining  party,  whether 
bu^and  or  wife,  must  put  an  end  to  the 
agreement  by  requesting  a  resumption  of  mat- 
rimonial cohabitation.  Chli>chase  v.  Chip- 
chase.  48  N.  J.  Eq.  549,  22  AtL  58S ;  Reeoe 
T.  Reece,  84  N.  J.  Eq.  32 ;  McGean  v.  McGean, 
83  N.  J.  Bq.  285,  49  Atl.  1083;  Currier  v. 
Currier,  68  N.  J.  Eq.  7,  69  Atl.  4;  McAllister 
T.  McAllister,  71  N.  J.  Eq.  13,  62  Aa  1131. 

[2]  But  even  where  the  separation  is  shown 
or  may  be  inferred  to  liave  originated  with 
the  wife's  consent,  it  will  become  desertion 
from  the  time  the  complaining  party  makes 
sincere  overtures  to  terminate  it.  Hankinson 
T.  Hankinson,  33  N.  J.  Bq.  66. 

[8,  •]  In  the  court  below  it  was  thought 
that  the  petitioner's  testimony  as  to  the  de- 
sertion was  not  corroborated.  It  Is,  of 
course,  an  inflexible  rule  in  this  state  that 
a  divorce  win  not  be  granted  upon  the  uncor- 
roborated admissions  or  testimony  of  a  party 
to  the  suit,  and  this  applies  to  every  element 
In  the  proofs  necessary  to  sustain  the  de- 
cree. Hires  y.  Hires,  61  N.  J.  Bq.  491,  48 
AtL  698;  Sterling  v.  Sterling,  71  N.  J.  Eq. 
60,  63  Atl.  648 ;  Foote  v.  Foote,  71  N.  J.  Eq. 
273,  66  Atl.  205 ;  Howard  v.  Howard,  77  N. 
J.  Bq.  186,  78  Atl.  195.  But  in  thci  present 
case  there  was,  under  the  rule  stated,  ample 
corroboration  of  the  petitioner.  Mr.  Brown, 
the  brother-in-law  of  the  petitioner,  testified 
that  be  was  present  at  the  marriage  of  the 
petitioner  and  tiie  defendant;  that  at  the 
time  of  the  marriage,  and  continuously  down 
to  the  oommenoement  of  this  suit,  both  parties 
l«eided  in  Glen  Ridge,  or  near  by  in  Essex 
cooats ;  that  ^tefendant  did  not  support  tiie 


petitioner,  ^nd  that  she  supported  herself; 
that  from  October,  1911,  to  the  present  tlm» 
both  petitioner  and  defendant  luive  resided  in 
(Jlen  Bldge  within  a  few  blocks  of  each  oth- 
er, but  separate  and  apart,  the  wife  living 
in  the  sfuue  bousehcdd  with  Mr.  Brown,  and 
the  husband  elsewhere ;  that  in  October,  1911, 
the  petitioner  decided  to  make  an  attempt 
at  a  reconciliation  with  her  husband;  that 
nevertheless  they  continued  to  live  apart; 
that  he  has  seen  them  both  quite  frequently 
since  October,  1911;  that  he  has  seen  and 
talked  with  the  defendant  ofttimee  at  his 
lOace  at  business  in  Mew  Ycwk,  and  ofttimes 
at  his  dub  and  at  social  functions  in  Olen 
Ridge,  and  that  during  all  that  time  the  de- 
fendant has  never  mentioned  his  wife,  and 
has  made  np  effort  to  effect  a  reconciliation, 
and  has  contributed  nothing  to  her  support; 
that  defendant  was  without  any  physical  dis- 
ability; that  during  her  entire  married  life 
the  petitioner  has  been  compelled  to  support 
herself  through  her  own  exertions,  notwith- 
standing the  fact  that  her  husband  had  am- 
ple earning  power  and  was  employed.  Nor 
is  that  all.  TSie  petitioner  subpoenaed  her 
husband  before  the  master  and  his  testimony 
was  taken.  He  testified  that  since  Mardt, 
1011,  he  has  lived  in  Glen  Kidge  with  his 
parents  in  the  same  town  where  his  wife  is 
living  with  her  parents.    He  further  says: 

"I  remember  October,  1011,  my  wile  telephon- 
ed to  me.  She  telephoned  to  me  at  the  Mont* 
clajr  Athletic  Club.  She  asked  me  what  •!  was 
Eoing  to  do  that  afternoon,  and  she  spoke  to  me 
in  a  friendly  way.  I  said  I  was  not  going  to 
do  anything,  and  she  asked  me  if  I  did  not 
want  to  take  a  walk.  I  told  her  I  would,  and 
we  met  each  other  and  took  a  walk.  I  had  not 
had  any  communication  with  my  wife  prior  to 
that  time,  except  a  short  note.  Prior  to  the 
time  she  telephoned  to  me  I  had  seen  her  on  the 
train  two  or  three  times.  My  wife  and  I  lived 
together  as  man  and  wife  just  prior  to  Decem- 
ber, 1910.  In  October,  1911,  the  telephone  con- 
versation took  place,  and  then  the  walk  we  took 
together  that  afternoon  was  the  first  time  I 
had  any  communication  with  my  wife  since 
December,  1910.  At  that  time  I  do  not  remem- 
ber whether  my  wife  asked  me  if  I  was  willing 
to  let  bygones  be  bygones.  I  can  say  that  she 
did  not  make  that  statement.  The  afternoon 
we  took  a  ■  walk  we  were  together  about  an 
hour  and  a  half.  I  then  saw  my  wife  a^in 
about  a  week  after  we  took  that  walk  together. 
From  that  time  until  -seme  time  in  December, 
1911,  I  saw  my  wife  about  four  or  five  times. 
On  two  occasions  we  were  together  in  the  city 
of  New  York  at  the  Park  Avenue  Hotel.  My 
wife  spoke  to  me  abont  beginning  a  home  again 
in  a  furnished  room.  I  told  her  we  would  not 
say  anything  just  then  aa  to  what  we  were 
going  to  do.  We  never  began  a  home  again,  as 
man  and  wife,  in  a  furnished  room.  I  never 
went  to  my  wife  and  asked  her  to  come  back  to 
me  and  make  a  home  again.  We  saw  each  other 
a  number  of  times  between  October,  1911,  and 
the  latter  part  of  December,  1911.  One  evening 
during  the  week  between  Christmas,  1911,  ana 
New  Tear's  1912,  we  went  to  the  theater  to- 
gether. After  we  separated  that  evening  I  did 
not  see  my  wife  again  until  about  a  week  ago 
at  a  social  function  in  the  town  of  Glen  Ridge. 
During  all  these  two  years  I  have  never  gone 
to  my  wife  and  asked  her  to  come  back  to  me. 
I  have  not  contributed  anything  to  her  support 
for  over  two  years,  not  Since  December,  1010. 
I  haye  lived  continuously  in  Glen  Kidge,  N;  Jr, 
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«ince  December,  1910,  with  the  exception  of 
those  three  months  I  remained  In  that  apart- 
ment in  Hontdair,  N.  J.  I  went  from  the 
apartment  in  Montdair  to  92  High  street,  Glen 
Ridge,  N.  J.,  to  live  with  my  mouer  and  sister, 
and  have  lived  there  to  this  day.  My  wife  has 
lived  in  another  part  of  Glen  Ridge,  N.  J.,  as 
far  u  I  know.  I  have  never  made  any  ofFer  to 
provide  a  home  for  her  in  all  that  time,  nor 
nave  I  contributed  to  her  support  all  that  time. 
I  think  it  is  true  that  I  have  lost  my  love  for  my 
wife.  I  do  not  propose  to  live  with  her,  and  I 
suppose  the  desertion  is  intentional  on  my  part 
in  a  certain  way  for  a  great  many  reasons. 
There  is  no  arrangement  between  my  wife  and 
me  to  get  this  divorce.  She  has  done  all  thia 
on  her  own  responsibility,  and  without  any  ar- 
rantpement  with  me." 

[4]  Of  course  the  husband  Is  a  competent 
witness  for  the  wife  In  a  suit  for  divorce. 
Schaab  v.  Schaab,  66  N.  J.  Eq.  334.  67  AU. 
1080.  We  are  satisfied  In  this  case  thai; 
there  is  no  collusion.  We  see  no  reason  ei- 
ther to  reject  the  husband's  testimony  or  to 
regard  it  with  suspicion.  It  is  evident  that 
lie  testified,  not  from  choice,  but  by  compul- 
sion. No  doubt  be  is  indifTerent  to  the  result 
of  this  proceeding,  as  he  has  been  to  the  com- 
fort and  welfare  of  liis  wife  from  the  begin- 
ning. 

Oonsidering  the  proofs  as  a  whole,  we  are 
satisfled  that  in  October,  November,  and  De- 
cember, 1911,  the  wife  sincerely  endeavored, 
by  every  means  In  her  power,  to  init  an  end 
to  ttke  then  existing  separation.  She  repeat- 
edly requested  the  defendant  to  provide  a 
home* for  her  and  resume  matrimonial  co- 
habitation, and  he  neglected  and  In  effect  re- 
fused so  to  do,  and  persisted  in  sncfa  re- 
fusal continuously  for  the  term  of  two  years, 
although  free  and  able  to  resume  matri- 
monial ccdiabitation  if  he  bad  desired  to  do 
so.  The  court  below  seems  to  have  found 
the  husband — 

"was  anxious  and  willing  that  they  should  live 
together  as  man  and  wife,  but  she  was  not." 

We  are  unable  to  reach  such  conclusion 
and  find  no  testimony  which  will  support  it. 
It  is  true  the  wife  said  that: 

"When  I  talked  to  my  husband  in  October, 
1911,  and  suggested  that  we  live  together  a^ain, 
he  was  anxious  to  start  a  home  again." 

But  this  pretended  "anxiety"  of  the  hus- 
band is  shown  to  have  been  a  diam  by  his 
subsequent  conduct  in  insisting  upon  clan- 
destine meetings  only  in  chance  hotels,  and 
his  entire  failure  to  comply  with  his  wife's 
most  reasonable  request  to  openly  resume  co- 
habitation, If  only  In  a  furnished  room.  "Ao- 
tlous  speak  louder  than  words."  The  peti- 
tioner seems  to  have  been  a  refined,  intel- 
ligent, industrious,  and  self-respecting  wo- 
man. It  was  entirely  unnecessary  for  the 
defendant  to  tell  her  in  so  many  words  that 
he  bad  no  intention  of  resuming  cohabita- 
tion with  her  on  a  basis  that  would  enable 
her  to  retain  her  self-respect  She  correctly 
Interpreted  his  conduct  and  discerned  his 
purpose.  With  respect  to  the  suggestion  that 
the  wife  was  not  willing  to  live  with  her 


husband  as  his  wife,  we  must  say  that  In  our 
opinion  it  finds  no  support  in  the  evidence, 
and  the  contrary  is  clearly  shown  to  be  the 
t&ct 

These  views  lead  to  a  reversal  of  the  de- 
cree below  and  the  granting  of  a  final  decree 
of  divorce  to  the  petitioner  and  appellant. 

GUMMERB,  C.  J.,  and  SWATZB,  KAL- 
ISCH,  BLACK,  TERHUNB,  and  HBPPEN- 
HBIMBR,  JJ.,  dissent 


OLIVIT  BROS.  y.  PHNNSTLVANIA  H.  00. 

(No.  09.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  28,  1916.) 

(Svilabut  Iv  the  Court.) 

1.  CoiaOCBCB    «C98— iNTKBfiTAXB    OOIOOBBO^- 

Cabmack  Amendment. 

Since  the  passage  by  (Congress  of  the  Car- 
mack  Amendment  (section  20  of  the  Interstate 
Commerce  Act,  Act  Feb.  4,  1887,  c.  104,  24 
Stat.  386,  as  amended  June  29. 1906,  c.  3691,  34 
Stat  pp.  693,  595,  |  7,  pars.  11, 12  [U.  S.  Comp. 
St  1913, 1  85921)  all  questions  of  a  common  car- 
rier's liability  tot  loss  or  damage  to  interstate 
shipments  are  to  be  determined  thereunder,  and 
by  the  rules  declared  by  the  federal  courts,  this 
legislation  having  superseded  all  regulations  and 
policies  of  a  iwrticnlar  state  upon  the  snbject 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  f  6; .  Dec.  Dig.  <Ss3»8.] 

2.  CaBBXERS    «=>169,    180— INTBBSTATC    Shzp- 
MKNT— BlU,    OF    LiAOINQ — STIPULATION    FOB 

NoxioB— Validity  and  Kitect. 

A  stipulation  in  a  bill  of  lading,  in  a  case 
of  interstate  shipment  that  if  daim  for  dam- 
ages be  not  made  In  writing  within  10  days 
after  delivery  of  the  property  the  carrier  shall 
not  be  liable,  is  valid  in  the  absence  of  any  con- 
tention that  the  time  limit  is  nnreasonable,  and 
the  acceptance  by  the  shipper  of  a  bill  of  lading 
containing  such  provision  oonstitiitea  a  binding 
contract  on  his  part  and,  if  made  with  the  ini- 
tial carrier,  inures  to  the  benefit  of  the  con- 
necting carrier. 

[EM.  Note.— For  Other  cases,  see  OarrierB, 
Cent  Dig.  !i  668-671,  690-703%,  711-714,  718. 
718^,  815-828 ;    Dec.  Dig.  «s»150,  180.1 

3.  Oabbixbb  #s»169— Intbbstate  Shipmxnt — 
Loss  OB  Damagb— Defense— Waives. 

Since  the  Interstate  Commerce  Act  prohib- 
its the  giving  of  preferences  by  means  of  consent 
Judgments  or  the  waivers  of  defenses  open  to 
the  carrier,  where  the  bill  of  lading  in  case  of 
interstate  shipment  contained  a  condition  that 
"if  claims  for  damage  be  not  made  within  tea 
days  after  the  delivery  of  the  property  the  car- 
rier shall  not  be  liable,"  the  liability  of  the 
carrier  cannot  be  predicated  upon  the  mere  fact 
that  the  carrier  rejected  the  claim  for  other  rea- 
sons when  it  was  presented  out  of  time. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  Si  668-671,  609-703%,  711-714.  718. 
718% ;   Dec.  Dig.  «=>159.1 

4.  Cabbiebs  ®s>137— Intebstais  SHiPMSifT — 
Bill  of  Lading— Inbtbtjctions. 

In  a  case  of  interstate  shipment  of  water- 
melons, it  is  erroneous  to  refuse  to  charge  "that 
the  defendant  was  not  bound  to  carry  or  traas- 
port  the  watermelons  by  any  particnlar  train, 
nor  within  any  particular  time,  nor  In  time  tor 
any  particnlar  market  nor  otherwise  than  with 
reasonable  dispatch  witii  reference  to  other  busi- 
ness of  the  defendant  as  its  general  bnsina— 


^s>For  other  cases  see  same  topic  aud  KEY-NUMBER  In  all  Key-Numbered  Dlgeata  and  Indexes 
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permitted,"  when  It  apsears  Qiat  snoh  request 
embodied  the  exact  leniraage  of  the  bill  of  lading 
conatitating  the  special  contract  of  the  parties. 
[£d.  Note. — For  other  cases,  see  Carrlen, 
Cent.  Dig.  a  594,  595 ;   Dec.  Dig.  <e=9l37.] 

Bergen  and  White,  JJ.,  dlasentiag. 

Appeal  from  Supreme  Court 

Action  by  OUvlt  Bros.,  a  corporation, 
against  the  Pennsylvania  Ballroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed,  and  venire  de  novo  awarded. 

Vred^iburgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellant  Queen  &  Stout,  of  Jersey 
City,  for  appellee. 

TRENOHABD,  3.  This  action  (known  as 
the  18  count  case)  was  brought  to  recover 
damages  for  deterioration  in  condition  of  18 
carloads  of  watermelons  consigned  from 
points  In  North  Carolina  to  the  plaintiff  in 
Jersey  City;  the  deterioration  being  averred 
to  have  resulted  from  unnecessary  delay  in 
transportation.  The  defendant  company  re- 
ceived each  of  these  carloads  in  good  condi- 
tion from  an  intermediate  carrier  at  Eklge- 
moor,  Del.,  and  withlir  a  reasonable  time 
after  shipment  by  the  Initial  carrier;  the 
delay  occurring  after  delivery  to  the  defend- 
ant company.  The  Jury,  at  the  Hudson  dr- 
coit,  found  for  the  plalntKf  and  the  defend- 
ant appeals  from  the  consequent  Judgment 

We  are  of  the  opinion  that  the  Judgment 
must  be  reversed  for  reasons  we  will  now 
state. 

We  think  there  was  error  In  the  refusal 
of  the  learned  trial  Judge  to  direct  a  verdict 
for  the  defendant  company  with  respect  to 
the  claim  for  loss  of  certain  of  the  carloads 
of  melons  and  also  in  his  charge  to  the  Jury 
respecting  them.  Each  of  the  initial  carriers 
of  these  carloads  of  melons  executed  and  de- 
livered to  the  plaintiff  or  its  representative  a 
bill  of  lading  therefor,  pursuant  to  the  Car- 
mack  Amendment  (section  20  of  the  Inter- 
state Commerce  Act,  as  amended  June  29, 
1906,  a  3591,  84  n.  S.  Stat  at  L.  pp.  593,  595, 
{  7).  Twelve  of  these  bills  of  lading  contain- 
ed a  condition  that: 

"Claims  for  loss  or  damage  shall  be  made  in 
writing  to  the  agent  at  point  of  delivery  prompt- 
ly after  arrival  of  the  property,  and  if  delayed 
for  more  than  ten  days  after  the  delivery  of  the 
property,  or  after  due  time  for  the  delivery 
thereof,  do  carrier  hereunder  shall  be  liable  in 
any  event" 

The  other  blU  of  lading  contained  a  like 
provision,  excepting  that  the  limitation  there- 
in was  four  months.  It  aK>eared  beyond  dis- 
pute at  the  trial  that  no  claim,  as  required 
by  the  bills  of  lading,  was  made  for  loss  or 
damage  respecting  the  12  carloads  within  10 
days  ajfter  the  delivery  of  the  property  to  the 
plaintlfl,  and  that  fact  was  made  the  basis 
of  a  motion  to  direct  a  verdict  as  to  those 
12  carloads.  Tbe  trial  Judge  denied  such 
motion,  and  instructed  the  Jury,  on  this  phase 
of  the  case,  that  they  might  And  for  tbe  plain- 
tiff if  they  found  that  the  defendant  com- 


pany had  waived  that  condition  of  the  bills 
of  lading.  Appropriate  exceptions  to  such  re- 
fusal and  instruction  raise  tbe  question 
whether  it  was  open  to  the  Jury  to  find  a 
waiver  of  such  condition.  We  are  constrain- 
ed to  think  it  was  not 

[1]  Since  the  passage  by  Congress  of  the 
Carmack  Amendment  all  questions  of  a  com- 
mon carrier's  liability  for  loss  or  damage  to 
Interstate  shipments  are  to  be  determined 
thereunder,  and  by  the  rules  declared  by  the 
federal  courts ;  this  legislation  having  super- 
seded all  regulations  and  policies  of  a  partic- 
ular state  upon  the  subject  Spada  v.-  Penn- 
sylvania B.  B.  Co.,  86  N.  J.  Law,  187,  92  AtL 
379;  Missouri,  K.  &  T.  B.  Ca  v.  Harriman, 
227  U.  S.  657,  33  Sup.  Ct  397,  67  L.  Ed.  GOO ; 
Adams  Express  Co.  v.  Cronlnger,  226  U.  Sw 
491,  33  Sup.  Ct  148,  67  L.  Ed.  314,  44  L.  R.  A. 
(N.  S.)  257. 

[2]  We  have  also  held  in  this  court  that 
a  provision  in  a  bill  of  lading  that  in  case 
of  loss  or  damage  occurring  to  property  con- 
signed to  a  coiumMi  carrier,  before  delivery, 
claim  for  such  loss  or  damage  shall  be  made 
in  writing  within  10  days  after  delivery,  is 
valid  in  caaes  of  interstate  shipments,  and  the 
acceptance  by  the  shipper  of  the  bill  of  lad- 
ing containing  such  provision  constitutes  a 
binding  contract  on  bis  part  and,  if  made 
with  the  Initial  carrier,  Inures  to  tbe  benefit 
of  the  connecting  carrier.  6i>ada  t.  Pennsyl- 
vania B.  Ca,  86  Ni  J.  Law,  187,  92  Atl.  379. 

Moreover,  the  validity  of  the  limitation  of 
time  within  which  the  shipper  ediall  make 
his  claim  against  the  carrier  for  loss  or  dam- 
age to  the  goods  shipped,  occurring  before  de- 
livery thereof  to  tbe  consignee,  is  established 
by  the  decision  In  Southern  Express  Co.  v. 
CaldweU,  88  U.  S.  (21  Wall.)  264,  22  L.  Ed. 
666,  where  it  was  held  that  an  agreement  be- 
tween the  shipper  and  the  carrier  that  the 
latter  should  not  be  liable  for  failure  to  de- 
liver the  goods  received  by  it  for  transporta- 
tion unless  a  claim  shall  be  made  by  the  ship- 
per within  a  spedfled  period,  if  that  period 
be  a  reasonable  one,  is  not  against  the  policy 
of  the  law,  and  is  valid;  and  by  the  later 
dedsUm  in  Missouri,  Kansas,  and  Texas  Bail- 
way  Go.  V.  Harriman,  227  V.  S.  667,  88  Sup. 
Ct  307,  57  U  Ed.  690,  where  It  was  decided 
that  a  provision  in  a  bill  of  lading,  limiting 
tbe  time'  within  which  suit  may  be  brongbt 
for  loss  or  damage  to  the  prcq^erty  transport- 
ed by  tbe  carrier,  is  not  objectionable,  pro- 
vided the  time  limit  be  a  reasonable  one,  and 
that  "there  is  nothing  in  the  policy  of  the 
Carmack  Amendment  that  is  violated  there- 
by." 

Since  in  the  present  case  it  is  not  cmitend- 
ed  that  the  time  limit  for  filing  claims  is  an 
unreasonable  one,  we  conclnde  that  the  con- 
dition of  the  12  bilhi  of  lading  Is  vaUd,  and 
CQUBtituteB  a  binding  contract  on  the  part  of 
the  plaintiff. 

[3]  By  the  failure  of  the  plaintiff  to  make 
claim  within  the  time  limit  the  rights  of  the 
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parties  became  fixed.  It  Is  not  contended 
that  there  was  an  express  waiver  at  any  time. 
The  sole  contention  must  be,  and  Is,  that 
there  was  a  constructive  waiver  after  the  ex- 
piration of  the  time  limit,  because  It  appears 
that  before  the  time  limit  expired  the  de- 
fendant company  said  and  did  nothing.  Ihe 
only  evidence  from  which  this  alleged  waiver 
is  said  to  be  implied  Is  the  mere  fact  that 
the  defendant  company  wrote  to  the  plaintiff 
tjiat  the  claim  was  rejected  upon  other 
grounds,  after  It  had  been  presented  out  of 
time.  Now  we  think  that  the  liability  of  the 
defendant  company  cannot  be  predicated  up- 
on that  ground.  As  we  have  pointed  out,  by 
virtue  of  the  Carmack  Amendment  Congress 
has  taken  possession  of  the  subject  of  the  lia- 
bility of  a  common  carrier  for  the  loss  or 
damage  to  an  interstate  transportation,  and 
such  questions  are  to  be  determined  under 
the  rules  as  declared  by  the  federal  courts. 
If,  therefore,  the  federal  courts  have  an- 
nounced a  rule  which  Is  logically  determina- 
tive of  the  question  under  consideration,  we 
should  follow  It,  though  it  be  contrary  to  the 
decisions  of  state  courts  upon  the  same  topic, 
of  which  Merchants,  etc.,  Trans.  Co.  v. 
Mchberg,  100  Md.  211,  71  Atl.  993,  ISO  Am. 
St.  Rep.  524,  Is  an  example. 

Now  In  Phillips  Co.  v.  Grand  Trunk  Ry., 
236  U.  8.  662,  35  Sup.  Ct.  444,  6»  L.  Ed.  774, 
a  recent  case,  one  of  the  questions  before  the 
United  States  Supreme  Court  was  whether 
the  carrier  could  waive  a  statute  of  UMta- 
ttons  relative  to  the  filing  of  claims  with  the 
Interstate  Commerce  Commission.  Mr.  Jus- 
tice Lamar,  speaking  for  the  court,  said: 

"The  obligation  of  the  carrier  to  adhere  to 
the  legal  rate,  to  refund  only  what  is  permitted 
by  law  and  to  treat  all  shippers  alike  would 
have  made  it  Illegal  for  the  carriers,  either  by 
silence  or  by  express  waiver,  to  preserve  to  the 
'Phillips  Company  a  right  of  action  which  the 
statute  required  should  be  asserted  within  a  fix- 
ed period.  To  have  one  period  of  limitation 
where  the  complaint  is  filed  before  the  Commis- 
sion and  the  varjring  periods  of  limitation  of  the 
different  states,  where  a  suit  was  brought  in  a 
court  of  competent  jurisdiction,  or  to  permit  a 
railroad  company  to  plead  the  statute  of  limita- 
tions as  against  some  and  to  waive  it  as  against 
others,  would  be  to  prefer  some  and  discrimi- 
nate against  others,  in  violation  of  the  terms  of 
the  Commerce  Act,  which  forbids  all  devices 
by  which  such  results  may  be  accomplished. 
The  prohibitions  of  the  statute  against  unjust 
discrimination  relate,  not  only  to  inequality  of 
charges  and  inequality  of  facilities,  but  also  to 
the  giving  of  preferences  by  means  of  consent 
judgments  or  the  waiver  of  defenses  open  to  the 
carrier.  The  railroad  company,  therefore,  was 
bound  to  claim  the  benefit  of  tlie  statute  here," 
etc. 

That  reasoning  seems  to  be  controlling  in 
the  case  at  bar.  True  that  case  dealt  with 
the  waiver  of  a  limitation  provided  for  by 
statute,  and  here  tlie  Umttatlon  arises  out  of 
the  contract,  but  In  either  case  the  liability 
was  at  an  end.  The  point  is  that  the  Int«'- 
state  Commerce  Act  prohibits  th«  "giving  of 
prefeienoes  by  means  of  consent  Judgments 
«r  the  Waiver,  of  deCenseB  open  to  the  car- 
rier,"    Certainly  this  defense  was  "open  to 


the  carrier."  That  to  permit  such  waiver 
would  open  the  door  to  preferences  Is  demonr 
strated  by  the  mere  statement  of  the  proiK>- 
sition,  and  Is  illustrated  by  the  series  of  cases 
before  the  court  at  this  term.  The  question, 
whether,  by  conduct  misleading  the  shipper 
prior  to  the  explratlcm  of  the  time  limit  for 
filing  claims,  the  carrier  might  estop  itself 
from  such  defense  it  is  not  necessary  now  to 
determine. 

We  conclude,  therefore,  that  liability  of 
the  defendant  company  cannot  be  predicated 
upon  the  mere  fact  that  it  rejected  the  claims 
(or  other  reasons  when  they  were  presented 
out  of  time. 

We  are  also  of  the  opinion  that  there  was 
error  in  the  refusal  to  charge  the  ninth  re- 
quest. 

These  12  bills  of  lading  contained  a  sttpo- 
latlon  as  follows: 

"In  consideraticn  of  the  rate  at  which  tb« 
freight  is  taken  for  carriage,  and  the  special 
service  to  be  performed,  it  is  agreed  by  and  be- 
tween the  carriers  and  the  shipper,  as  owner  or 
agent  for  owner,  that  the  said  freight  is  not 
to  be  carried  and  delivered  for  or  with  refei^ 
ence  to  any  particular  market  or  market  hoar 
at  destination,  nor  in  any  special  time,  but  only 
with  such  reasonable  dispatch  with  reference 
to  other  business  of  the  carrier  as  the  general 
business  permits." 

[4]  Tbe  defendant  company  requested  tb» 
trial  Judge  to  cbarge  as  followB: 

"That  the  defendant  was  not  bound  to  cartr 
or  transport  the  watermelons  t^  any  particular 
train,  nor  within  any  particular  time,  nor  in 
time  for  any  particular  market,  nor  otherwise 
tbaa  with  reasonable  dispatch  with  reference 
to  other  business  of  the  defendant  as  its  gener- 
al business  permitted." 

Manifestly  this  request  should  have  been 
charged  because  it  embodied  the  unobjection- 
able special  contract  between  the  parties  with 
reference  to  the  subject-matter  covered  by  It. 

Since  claim  was  made  in  time  respecting 
one  of  the  carloads  of  melons,  a  retrial  Is 
necessary,  and  we  remark  that  we  have  ex- 
amined all  the  other  reasons  for  reversal  and 
find  no  merit  in  them.  But  for  the  reasons 
stated,  the  Judgment  below  will  be  reversed, 
and  a  venire  de  novo  awarded. 

WHITB,  J.,  dissents. 

BERG£N,  J.  (dissenting).  I  do  not  agree 
with  the  majority  of  the  court  that  the  stip- 
ulations in  the  ditTerent  blllg  of  lading  which 
require  that  a  claim  for  loss  be  made  to  the 
carrier  by  the  sihlpper  within  a  limited  time 
is  a  contract  which,  under  the  drcumstanoes 
present  in  these  .cases,  cannot  be  waived. 

The  majority  opinion  Is  made  applicable 
to  three  other  salts  by  the  same  plalntUt 
against  the  same  defendant,  and  also  to  two 
other  volts,  one  by  Andrew  Spada,  and  the 
other  by  Charles  Albrecht,  agtdnst  the  same 
defendant.  The  oases  were  all  tried  togetli- 
er.  The  record  shows  that  the  ialttal  car- 
riers were  the  Seaboard  Air  Line  Railway 
Company  and  the  Atlantic  Ooast  Line  Rail* 
road  Company,  and  that  the  billa  of  ladXag 
■^atnlned  different  limitations  as  to  the  time 
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wltUn  which  a  claim  for-  loss  must  be  pre- 
sented, some  being  10  days,  others  being  30 
days,  and  atlll  others  4  months,  and  in  each 
of  the  cases  there  are  bills  of  lading  contain- 
ing different  limitations. 

It  Is  admitted  that  claims  for  loss  were 
made  in  each  case  within  four  months,  but 
sabseqaent  to  the  shorter  periods  of  limita- 
tion, and  as  to  these  the  trial  court  submit- 
ted to  the  Jury  the  question  whether  the  de- 
fendant had  waived  the  right  to  insist  upon 
the  reontred  notice  in  view  of  the  facta, 
among  others,  that  the  defendant  had  actual 
notice  at  the  time  of  the  loss,  received  the 
claims  without  protest,  and  refused  to  pay 
only  upon  the  ground  that  it  was  not  respon- 
slUe  for  the  delay  In  delivery,  which  was  the 
cause  of  the  loss.  In  the  Albrecbt  and  Spada 
Cases,  written  notice  was  given  within  10 
days  that  the  shipments  would  not  be  receiv- 
ed because  the  condition  of  the  melons  was 
snch  that  a  sufficient  amount  could  not  be 
realised  to  pay  freight  charges  Thus  it  ap- 
pears that  the  defendant  had  Immediate 
knowledge  of  the  loss,  and  refused  to  pay, 
not  upon  the  ground  that  the  claim  had  not 
been  filed  within  the  stipulated  time,  but 
xipon  the  ground  that  it  was  not  liable  for 
the  loss  occasioned  by  the  delay  in  delivery. 

In  Peninsula  Produce  Ehcchange  of  Mary- 
land v.  N.  X.  P.  &  N.  B.  Co.,  122  Md.  231,  89 
Atl.  437  (Court  of  Appeals),  the  claim  was 
made  after  the  four  months'  period  had  ex- 
plf«d,  and  It  appearing  that  the  defendant 
had  been  able  to  make  all  the  Investigation 
it  considered  necessary  upon  the  question  of 
liability,  but  refused  the  claim  upon  another 
ground,  namely,  that  the  shipment  had  been 
delivered  In  due  time,  the  court  held: 

"Bat.  if  it  be  assumed  that  the  claim  was  not 
transmitted  until  after  the  four  months*  period 
had  expired,  it  is  dear  that  this  limitation 
coald  be  waived,  and  the  defendant's  conduct, 
as  shown  by  the  record,  may  be  regarded  as  hav- 
ing had  that  effect" 

In  the  present  cases,  the  effect  of  the  de- 
fendant's conduct  upon  the  question  of  waiv- 
er was  submitted  to  the  Jury.  I  assume, 
therefore,  that  the  finding  of  the  Jury  estab- 
lishes the  waiver,  and  that  the  question  was 
properly  submitted  to  them  imless  under 
the  federal  statutes,  relating  to  Interstate 
commerce,  no  snch  waiver  can  be  made  as  to 
Interstate  shipments,  and  that  it  cannot  Is 
the  principal  basis  of  the  opinion  of  the  ma- 
jor!^ of  the  court  All  of  these  bills  of  lad- 
ing contain  a  condition  that  claims  for  loss 
or  damage  shall  be  made  in  writing  to  the 
agent  at  point  of  delivery  promptly  after  the 
arrival  of  the  property,  and.  If  delayed  for 
more.  In  some  of  them  10  days,  others  30 
days,  and  still  others  4  months,  after  the  de- 
livery of  the  property,  or  after  due  time  for 
delivery  thereof,  no  carrier  thereunder 
should  be  liable  in  any  event  They  each 
contain  another  condition,  which  is  that  the 
Initial  carrier.  In  issuing  the  bill  of  lading 
through  to  destination,  when  such  destina- 
tion is  oa  or  over  connecting  lines,  acts  only 


as  agent,  and  assumes  no  liability  as  princi- 
pal as  to  the  carriage  of  said  freight  beyond 
its  own  lines ;  that  the  liability  of  the  Initial 
carrier  shall  terminate  upon  deUvery  thereof 
in  good  order  within  reasonable  time  to  the 
next  succeeding  cacrler  and — 

"in  case  of  loss  or  damage  liability  therefor 
shall  be  attached  to  only  that  carrier  in  whose 
custody  the  said  freight  was  at  the  time  of  said 
loss  or  damace." 

There  was  also  another  condition,  namely, 
that  the  "bUI  of  lading  is  signed  for  the  dif- 
ferent carriers  who  may  engage  in  the  trans- 
portation, severally  but  not  Jointly,  each  to 
be  bound  by,  and  have  the  benefits  of  the 
provisions  thereof,"  and  also  that  the  owner 
and  consignee  Is  bound  by  all  of  its  stipula- 
tions, exceptions,  and  conditions.  If  this 
suit  was  against  the  Initial  carrier,  the  con- 
dition restricting  its  liability  to  losses  hap- 
pening on  its  own  line  would  be  no  defense 
because  under  the  federal  statute,  commonly 
called  the  "Carmack  Amendment,"  the  car- 
rier which  issues  the  bill  of  lading  is  made 
liable  for  all  loss,  although  occnrrliig  on  the 
Mnes  of  a  connecting  carrier,  but  this  does 
not  prevent  a  recovery  from  the  carrier  caus- 
ing the  loss,  and  the  owner  is  still  entitled  to 
its  action  against  any  one  of  subsequent  car- 
riers through  whose  negligence  the  loss  oc- 
curred. The  plaintiff  in  this  suit  has  pro- 
ceeded directly  against  the  carrier  In  whose 
possession  the  shipments  were  when  the  In- 
Jury  was  caused  because  of  Its  negligence. 
It  Is  conceded  that  the  defendant  is  entitled 
to  the  benefit  of  the  conditions  contained  In 
the  bills  of  lading,  but  this  ri^t  rests  upon 
the  express  or  Implied  agency  of  the  Initial 
carrier  to  make  such  a  contract  for  It.  The 
defendant  In  this  case  received  from  the 
lines  of  different  connecting  railroads,  from 
substantially  the  same  locality,  at  the  same 
rate  of  charge,  shipments  which  were  govern- 
ed by  different  contracts,  discriminatory  In 
character,  without  reason  shown  for  snch  dte- 
crimination,  and  undertook  to  transport  the 
freight  to  the  designated  pdint  and  the  claim 
is  that  it  must  enforce  these  varying  con- 
tracts, and  cannot  waive  this  unjust  discrim- 
ination; that  is.  Its  different  agents  may 
make  different  contracts  between  shippers, 
and  may  favor  a  large '  shipper  by  allowing 
him  4  months  vrltbln  which  to  make  a  claim 
of  loss,  and  restricting  the  one  whose  busi- 
ness Is  smaller  to  10  days,  and  that  the  fed- 
eral statute  prevents  the  correction  of  this 
discrimination  by  waiving  the  shorter  terms 
and  putting  each  shipper  on  the  same  basis 
by  giving  all  the  equal  benefit  of  the  maxi- 
mum term.  These  contracts  were  all  adopt- 
ed by  the  defendant  as  its  contracts  when  it 
received  the  different  shipments  with  knowl- 
edge that  a  preference  was  given  to  one 
which  was  withheld  from  the  other,  and  are 
quite  contrary  to  the  theory  of  the  Interstate 
commerce  law,  If  not  to  Its  express  terms, 
which  prohibits  all  unjust  discriminations; 
and  If  it  is  to  be  held  that  these  contracts, 
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when  once  made,  have  the  force  of  law  and 
cannot  be  abated  under  the  federal  statute, 
then  I  think  they  are  void  for  want  of  nnl- 
formlty,  because  when  this  defendant  ratified 
the  act  of  its  agents  by  adc^ting  these  con- 
tracts, they  became,  to  all  intent  and  purpose, 
the  contracts  of  this  defendant.  At  the  time 
these  bills  were  delivered  in  August,  1912, 
the  Interstate  Ck>mmerce  Commission  had  no 
power  to  regulate  their  form,  for,  as  was  said 
in  A  C.  Cheney  P.  A.  Co.  v.  N.  Y.  Cent.  E. 
R.  Co.,  166  App.  Div.  706, 162  N.  T.  Supp.  285: 
"There  is  no  provision  of  the  Interstate  Com- 
merce Act  prescribing  the  forms  of  bills  of  lad- 
ing or  providing  for  a  limitation  of  time  within 
which  claims  may  be  presented,  or  relating  to 
a  waiver  of  the  presentation  thereof." 

The  Interstate  Commerce  Commission  did 
recommend  a  bill  of  lading,  which  contained, 
among  other  conditions,  a  uniform  period 
within  which  all  such  claims  should  be  made, 
but  that  recommendation  was  not  enforceable, 
and  had  not  been  adopted  by  the  initial  Inter- 
state carriers  concerned  in  these  causes.  So 
that  all  such  CQnditionB  rest  upon  a  contract 
between  parties,  and  are  enforceable  under 
the  common  law  if  reasonable  and  not  oper- 
ating to  excuse  negligence.  In  my  opinion 
the  fact  that  these  divers  bUla  of  lading  were 
issued  by  different  initial  carriers  each  using 
its  own  particular  form,  is  of  no  consequence 
in  the  present  case ;  for  when  the  defendant 
accepted  the  contracts  made  for  it  by  its 
several  agents.  It  became  responsible  for  the 
acts  of  each  agent,  and,  when  ratUled  by  it, 
l)ecame  its  act  the  same  as  if  it  had  originally 
issued  them,  otherwise  it  could  have  no  ben- 
efit from  the  limitation,  and  it  is  in  the  posi- 
tion of  a  carrier  who  made  different  contracts 
of  limitations  with  different  shippers,  discrim- 
inatory In  character,  without  any  choice  of 
a  lower  rate  being  afforded  the  shipper  for 
the  different  limitations,  so  far  as  appears 
by  this  recwrd,  for  the  rates  charged  were  in 
fact  the  same  In  the  different  classes.  It 
seems  to  me  that  It  is  in  contravention  of  the 
federal  statute  to  permit  a  common  carrier  to 
make  a  regulation  requiring  one  shipper  to 
make  a  claim  within  10  days,  and  allowing 
another  4  months  under  similar  conditions, 
and  that,  having  done  this,  is  prevented  from 
waiving  the  enforcement  of  this  unjust  dis- 
crimination. It  is  not  a  waiver  of  a  uniform 
regulation  established  by  law  applicable  to 
all  shippers,  so  that  thereby  one  would  ob- 
tain an  undue  advantage  if  excepted  from  Its 
terms,  but  a  waiver  of  a  r^ulatlon  giving 
ope  an  advantage  over  another,  the  effect  of 
the  waiver  being  to  put  all  shippers  on  the 
same  level.  If  these  contracts  have  the  force 
of  law  and  are  Irrevocable,  it  would,  in  my 
judgment,  be  contrary  to  the  spirit  of  'the 
federal  act  to  permit  a  great  trunk  line,  like 
the  defendant,  with  many  connecting  lines 
of  railroad  as  feeders,  to  allow  such  connect- 
ing lines  to  act  as  its  agent  in  making  dif- 
ferent contracts  of  limitations  with  different 
shippers  to  the  great  prejudice  of  some,  there- 
by discriminating  t>etween  them,  and  then. 


when  all  of  the  shipments  had  been  gathered 
together  and  come  under  defendant's  control, 
to  forbid  it  to  correct  the  wrong  by  waiving 
the  discriminations  by  granting  to  all  the 
most  favorable  terms  accorded  to  any.  But 
if  it  be  conceded  that  the  defendant  is  en- 
titled to  the  benefit  of  ea<di  of  these  con- 
tracts without  regard  to  their  preferential 
effect  upon  different  shippers,  still  I  think 
such  a  stipulation  or  condition  may  be 
waived. 

In  St  Louis  S.  W.  R.  Co.  v.  Orayson,  89 
Ark.  164,  116  S.  W.  933,  It  was  held  that  as 
a  stipulation  of  this  character  is  for  the 
protection  of  the  railroad  company.  It  may 
be  waived,  and  the  same  was  held  in  the  fol- 
lowing cases:  M.  &  M.  Transportation  Co. 
V.  Eichberg,  109  Md.  211,  71  Att.  993,  130 
Am.  St.  Rep.  624;  Peninsula  Produce  E<x- 
change  v.  N.  Y.  &  R.  R.  Co.,  supra.  Other 
cases  in  different  states  to.  the  like  effect 
may  be  found. 

In  Mo.,  Kans.  &  Tex.  Ry.  Co.  v.  Harriman. 
227  U.  S.  657,  33  Sup.  Ct  397,  57  L.  Ed.  690, 
where  the  suit  was  against  the  initial  carrier 
which  issued  the  bill  of  lading,  containing  a 
stipulation  that  no  suit  should  l>e  brought 
after  the  lapse  of  90  days,  it  was  held  that 
all  state  statutes,  relating  to  limitations  con- 
cerning the  bringing  of  an  action,  have  lieeu 
sui>erseded  by  federal  legislation,  and  that 
the  construction  of  any  stipulation  which  In- 
volved the  validity  of  a  limitation  upon  tjie 
liability  is  a  federal  question,  to  be  deter- 
mined under  the  common  law,  and  that  the 
liability  Imposed  by  the  federal  statute  Is  the 
liability  Imposed  by  the  common  law  upon 
a  common  carrier,  and  may  be  limited  or  qual- 
ified by  a  special  contract,  provided  the  limi- 
tation be  just  and  reasonable.  There  is  no 
claim  that  Congress  bad  imdertaken  to  regu- 
late the  conditions  of  limitation,  x>r  to  impose 
them  upon  the  common  carrier  when  these 
actions  were  brought,  and  apparently  a  com- 
mon carrier  was  at  liberty  to  contract  for  any 
limitation  which  the  common  law  supported, 
and  such  contracts  would  have  the  common- 
law  qualities,  one  of  them  being  that  they 
are  subject  to  waiver.  That  Congress  had 
not,  at  the  time  these  causes  of  action  arose, 
dealt  with  the  question  relating  to  stipula- 
tions concerning  a  claim  for  loss  is,  I  think, 
manifested  by  the  fact  that  by  an  act  ap- 
proved March  4.  1915,  c.  176,  38  Stat.  1196, 
Congress  first  undertook  to  regulate  this  mat- 
ter by  making  it  unlawful  for  any  common 
carrier  by  rule,  contract,  regulation,  or  others 
wise  to  stipulate  for  a  shorter  period  for 
giving  notice  of  claims  for  loss  than  90  days, 
and  for  the  filing  of  claims  for  a  shorter 
period  than  4  months,  and  for  the  institution 
of  suits  two  years.  Nor  do  I  think  the  case 
of  PhllUps  V.  Grand  Trunk  R.  R.  Co.,  236  U. 
S.  C62,  35  Sup.  Ct.  444,  59  L.  Ed.  774,  estab- 
lishes a  different  rule.  The  court  In  that 
dase  was  dealing  with  the  tight  to  waive  a 
statute,  which,  of  course,  I  concede  cannot  be 
done,  but  my  opinion  is  that  the  expression. 
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"or  the  waiver  of  defenses  open  to  the  car- 
rier," was  Intended  to  mean  snch  defenses  as 
are  conferred  by  statute,  or  the  common  law, 
and  not  a  iet&tae  rested  upon  a  contract  the 
terms  of  which  depended  upon  an  agreement 
with  a  shipper  and  not  upon  a  uniform  agree- 
ment treating  all  alike.  In  these  cases  the 
Atlantic  Coast  Line  Company  issued  to  one 
shipper  a  bill  of  ladhig  limited  to  10  days  for 
claim  of  loss,  and  to  another  a  hlU  with  4 
months'  limitation.  In  both  cases  the  con- 
signee Is  the  same,  and  is  allowed  to  recover 
for  one  shipper,  and  denied  It  as  to  the  other, 
because  it  is  said  the  shorter  limitation  can- 
not be  waived  In  favor  of  equality.  Clearly 
It  could  not  liave  been  intended  in  the  case 
last  dted  to  adjudge  that  a  common  carrier 
could  make  unlawful  contracts  by  discrUn- 
Inatlng  between  shippers  and  be  forbidden  to 
waive  it  as  to  those  not  favored,  for  In  such 
case  the  contracts  are  discriminatory  and  un- 
lawful ai«i  would  not  be  a  defense  open  to 
the  carrier. 

Nor  do  I  agree  with  the  conclusion  reached 
with  reference  to  the  refusal  of  the  trial  court 
to  charge,  as  requested: 

"That  the  defendant  was  not  bound  to  carry 
or  transport  the  watermelons  by  any  particular 
train,  nor  within  any  partlcalar  time,  nor  in 
time  for  any  partioalar  market,  nor  otherwise 
than  with  reasonable  dispatch  with  reference  to 
other  business  of  the  defendants  as  Its  general 
business  permitted." 

The  trial  court  charged,  In  substance,  all 
but  the  following  clause :  "With  reference  to 
other  business  of  the  defendant  as  its  gen- 
eral bnsiness  permitted."  This  "clause  the 
trial  coiut  refused,  upon  the  ground  that 
there  may  have  been  a  lack  of  dispatch,  and  a 
lack  of  reasonable  care  with  respect  to  the 
other  business,  and  therefore  the  lack  of  care 
in  management  of  Its  general  business  would 
have  been  attributable  to  the  case  of  the  par- 
ticular shipment  I  am  inclined  to  think  that 
the  trial  court  was  correct  because,  if  the 
delay  was  occasioned  by  negligence  In  tlie 
conduct  of  Its  other  business  to  the  extent 
that  It  interfered  with  the  delivery  with  rea- 
sonable dispatch  of  the  plaintiff's  goods,  It 
would  be  a  contract  which  relieved  it  from 
the  consequences  of  Its  own  negligence. 

For  these  reasons,  I  think  the  Judgment  in 
each  of  these  cases  should  be  affirmed. 


OUVIT  BKOS.  V.  PENNSYLVANIA  B.  CO. 

(No.  70.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  28, 1916.) 

Appeal  from  Supreme  CSoort 

Action  by  Olivit  Bros.,  a  corporation,  against 
the  Pennsylvania  Bailroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  venire  de  novo  awarded. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Queen  &  Stout,  of  Jersey  City, 
(or  appdlee. 

PEB  CUMAM.  The  decision  of  this  case 
(known  as  the  "11  count  case")  is  controlled  by 
that  in  Olivit  Bros.  t.  Pennsylvania  Railroad 


Company,  Na  69,  S6  Atl.  682,  of  this  present 
term,  otherwise  Imown  as  the  18  count  case." 
As  in  that  case  (No.  69)  there  may  be  a  recovery 
for  some  of  the  shipments. 

The  judgment  below  will  be  reversed,  and  a 
venire  de  novo  awarded. 

BERGBN  and  WHITE,  JJ.,  dissenting 


OLIVIT  BROS.  V.  PENNSYLVANIA  B.  CO. 

(No.  71.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  28,  1916.) 

Appeal  from  Snpreme  Court 

Action  by  Olivit  Bros.,  a  corporation,  against 
the  Pennsylvania  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  venire  de  novo  awarded. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Qijeen  Sc  Stout,  of  Jersey  City, 
for  appellee. 

PER  CURIAM.  The  decision  of  this  case 
(known  as  the  "7  count  case")  is  controlled  by 
that  in  Olivit  Bros.  v.  Pennsylvania  Railroad 
Oa,  Na  69,  96  AtL  582,  of  thU  present  term, 
otherwise  known  as  the  "13  count  case."  As  in 
that  case  (No.  69),  there  may  be  a  recovery  for 
some  of  the  shipments. 

The  judgment  below  will  be  reversed,  and  a 
venire  de  novo  awarded. 

BBROEN  and  WHITE,  JJ.,  dissenthig. 


SPADA  et  al.  v.  PENNSYLVANIA  B.  CO, 
(No.  76.) 

(Court  of  Errors  and  Apt)eal8  of  New  Jersey, 
Jan.  28.  1916.) 

Appeal  from  Supreme  Conrt. 

Action  by  Andrew  Spada  and  others,  tradingr 
etc.,  as  Spada  ft  Co.,  against  the  Pennsylvania 
Railroad  €!ompany.    Prom  a  Judgment  for  plain- 
tiffs, defendant  appeals.     Reversed,  and  venire' 
de  novo  awarded. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Queen  &  Stout,  of  Jersey  City, 
for  appellees. 

PER  CURIAM.  The  decision  of  this  case  Is 
controlled  by  that  in  Olivit  Bros.  v.  Pennsyl- 
vania Railroad  Company,  No.  69,  06  Atl.  582. 
of  this  present  term,  otherwise  known  as  the  "13 
count  case"  The  controlling  facts  and  prin- 
ciples are  the  same ;  the  only  difference  in  the 
situation  being  that  in  this  case  the  plaintiffs 
refused  to  accept  delivery  of  the  property  when 
tendered  by  the  defendant  company  at  the  point 
of  destination.  As  in  that  case  (No.  69),  there 
may  he  a  recovery  for  some  of  the  sbipmenta. 

The  Judgment  below  will  be  reversed,  and  a 
venire  de  novo  awarded. 

BEROEN  and  WHITE,  JJ.,  dissenting. 


ALBRECJHT    v.    PENNSYLVANIA    R.    CO. 

(No.  77.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  28,  1916.) 

Appeal  from  Supreme  Court 

Action  by  Charles  Albrecfat  against  the  Penn- 
sylvania Railroad  Company.  Brom  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed,  and 
venire  de  novo  awarded. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Queen  &  Stout,  of  Jersey  C&ty, 
for  appellee. 
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PEB  OUBIAM.  The  decision  of  thia  cam  is 
controlled  by  that  in  Olirit  Bros.  v.  Pennsrl- 
vanla  Bailroad  Company,  No.  68,  96  Aa  582, 
of  this  present  term,  otherwise  known  as  the 
"13  count  case."  The  controlling  facts  and 
principles  are  the  same;  the  only  difference  in 
the  situation  being  that  in  this  case  the  plain- 
tiff refused  to  accept  delivery  of  the  property 
when  tendered  by  the  defendant  company  at  the 
point  of  destination.  As  in  that  case  (No.  69), 
there  may  be  a  recovery  for  some  of  the  ship- 
ments. 

The  judgment  below  will  be  reversed,  and  a 
Tenire  de  novo  awarded. 

BEBGEN  and  WHITE,  JJ.,  dissentiiv. 


CABB  et  aL  t.  PENNSYLVANIA  B.  CO. 

(No.  iia) 

(Court  of  Errors  and  Appeals  -of  New  Jersey. 
Jan.  28,  1916.) 

(Svllalua  hy  the  Couri.) 

1.  Carbiebs  4=976— Losa  ob  Damaoe  to  In- 
TEBaTATB  Shipment  —  Right  of  Action  — 
HoLDEB  of  Bill  or  Ladino. 

Any  lawful  holder  of  a  bill  of  lading,  issued 
by  the  initial  carrier  pursuant  to  the  Carmacfc 
Amendment  (section  20  of  the  Interstate  Com- 
merce Act,  Act  Feb.  4,  1887,  c.  104.  24  Stat. 
386,  as  amended  June  20,  1806,  c.  3591,  34  Stat, 
pages  693,  595,  |  7,  pars.  11,  12  [U.  S.  Oomp. 
St.  1913,  i  8592]),  upon  receiving  property  for 
interstate  transportation,  may  maintain  an  ac- 
tion for  any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  any  connecting  carrier  to  whom 
the  goods  are  delivered. 

[Ed.    Note.— For    other    cases,   see    Carriers, 
Cent.  Dig.  H  256-271,  363 ;  Deo.  Dig.  «S=»76.] 

2.  Cabbiebs  €=»106  —  Shipmbnt  of  Goodb  — 
CoNTBACT  Exemption  fbom  Liability— Nio- 
lioencb— Question  fob  Jubt. 

When  the  last  successive  carrier  seeks  to 
relieve  itself  from  liability  for  damage^  caused 
°by  delay  in  an  interstate  shipment  of  water- 
melons, because  the  bill  of  lading  contained  a 
condition  that  the  carrier,  except  in  case  of  neg- 
ligence, should  not  be  liable  for  damage  to  prop- 
erty resulting  from  delay  in  transportation  if 
such  delay  is  caused  by  a  strike,  and  the  evi- 
dence tended  to  show :  (1)  That  the  strike  was 
over  before  the  shipment  was  received  by  the 
carrier;  and  (2)  that  the  delay  was  caused  by 
the  use  by  the  carrier  of  the  watermelon  tracks 
at  the  destination  point,  during  and  following 
the  strike,  in  the  delivery  of  peaches  usually  de- 
livered elsewhere,  to  the  exclusion  of  watermel- 
ons, which  were  placed  on  storage  tracks  at  an 
intermediate  point,  the  question  whether  the 
delay  was  caused  by  the  negligence  of  the  carrier 
or  by  the  strike  was  for  the  jury. 

[Eld.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  ii  448-450;    Dec.  Dig.  «=»106.] 

8.  Cabbiebs  «=9l06  —  Shipment  of  Fbbish- 
ablb  Goods— Dklat  in  Tbanbpobtation— 
Instbdctions. 

In  a  suit  against  a  carrier  for  damages 
cansed  by  delay  in  an  interstate  shipment  of  wa- 
termelons, it  is  not  erroneous  fot  the  trial  jndge 
to  refuse  to  charge  the  jury  "that  it  was  the 
duty  of  the  defendant  to  move  the  most  perish- 
able fruit  first  under  the  circumstances,  and  the 
holding  back  of  less  perishable  fruit,  viz.,  the  wa- 
termelons, until  the  peaches  had  been  delivered, 
was  hot  negligence,"  when  there  was  no  evi- 
dence that  the  peaches  in  question  were  more 
perishable  than  the  watermelons  in  question  at 
the  time  both  were  being  handled  by  the  carrier. 
'  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  «  448-460;   Doc.  Dig.  «s»106.] 


4.  Cabbiebs  4=3l35— Intebbtate  Shipuent— 
Damages  —  Instbuctions  —  E*BEiaHT 
Chaboks. 

When  the  bill  of  lading  of  an  inteiBtat* 
shipment  contains  a  condition  that  the  amonnt 
of  any  loss  or  damage  for  which  the  carrier  ia 
liable  "shall  be  computed  on  the  basis  of  the 
value  of  the  property,  being  the  bona  fide  Inrolcs 
price,  if  any,  to  the  consignee,  including  tha 
freight  charge,  if  prepaid,  at  the  place  and  tima 
of  shipment,"  it  is  proper  for  the  judge  to  In- 
struct the  jury  that,  if  the  carrier  was  liable, 
the  plaintiff  was  entitled  to  recover  the  freight 
paid  by  him  as  a  part  of  his  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  if  557-559,  590-60^,  608^-604^; 
Dec.  Dig.  «=9l35.] 

Appeal  from  Supreme  Conrt. 

Action  by  Isaac  W.  Carr  and  others,  trad- 
ing as  Isaac  W.  Carr  &  Co.,  against  the  Penn- 
sylvania BaUroad  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  AC- 
Aimed. 

Vredenburgh,  "Wall  &  Carey,  of  Jersey  City, 
for  appellant  Qaeen  &  Stont,  of  Jersey  City* 
for  appellees. 

TBENCHABD,  J.  This  action  was  brongbt 
to  recover  damages  for  deterioration  In  condi- 
tion of  seven  carloads  of  watermdons  con- 
signed from  points  In  Georgia  and  Sontb  Car- 
olina to  the  plaintiffs  In  Jersey  City ;  the  de- 
terioration being  averred  to  have  resulted 
from  unnecessary  delay  In  transportation. 
The  defendant  company  received  each  of 
these  carloads  In  good  condition  from  an  In- 
termediate carrier  at  BMgemoor,  DeL,  and 
within  a  reasonable  time  after  shipment  by 
the  Initial  carriers.  Their  point  of  destina- 
tion was  the  defendant  company's  delivery 
yard  at  Second  and  Henderson  streets,  Jersey 
C!lty.  The  usnal  and  customary  time  for 
transportation  of  watermelons  from  Edge- 
moor,  Del.,  to  the  point  of  destination,  was 
seven  hours.  The  delay  In  the  present  case 
occurred  between  these  points  and  at  a  point 
on  the  "meadows"  sev»'al  miles  west  of  their 
destination.  When  after  a  delay  of  four 
days,  the  melons  were  delivered  to  the  plain- 
tUts  at  the  point  of  destination,  they  were  in 
a  damaged  condition  due  to  such  delay.  The 
jury,  at  the  Hudson  circuit,  found  for  the 
plaintiffs,  and  the  defendant  company  ap- 
peals from  the  consequent  Judgment 

We  are  of  the  opinion  that  the  Judgment 
must  be  afBrmed. 

It  Is  contended  that  the  trial  Jndge  erred 
In  refusing  to  direct  a  verdict  for  the  defend- 
ant company.    We  think  not 

[1]  It  Is  argued  that  sach  verdict  should 
have  been  directed  because  the — 
"plaintiffs  had  not  proved  ownership  in  the  prop- 
erty in  question,  either  at  the  time  of  shipment, 
at  the  time  of  delivery,  or  prior  to  the  commence- 
ment of  the  suit." 

But  there  is  no  merit  in  this  contention. 
Any  lawful  holder  of  a  bill  of  lading,  issued 
by  the  initial  carrier  pursuant  to  the  Car- 
mack  Amendment  (section  20  of  the  Interstate 
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Cbmmekve  AM,  as  amended  Tniie  29,  1906,  c. 
SSei.  84  U.  a  Stat,  at  U  pp.  083,  685,  |  7), 
upon  Tec^Tlng  property  for  interstate  trans- 
portation, may  maintain  an  action  for  any 
loss,  damage,  or  Injury  to  such  property 
caused  by  aay  connecting  carrier  to  whom 
the  goods  are  dellyered.  Adams  Xbcpress  Co, 
y.  Cronlnger,  226  U.  S.  491,  83  Sup.  Ct  148, 
87  L.  Ed.  814.  44  L.  R.  A.  (N.  8.)  267.  In  the 
case  at  bar  eacdi  of  tbe  initial  carriers  of 
the  carloads  of  melons  In  question  executed 
and  delivered  to  the  plaintiffs,  or  their  rep- 
resentatlves,  bills  of  lading  therefor,  and  at 
tb»  trial  It  was  expressly  stipulated  that  tbe 
plaintiffs  were  the  lawful  holders  thereof. 

[2]  The  next  reason  urged  Vfby  a  verdict 
riionld  have  been  directed  Is  that  "no  negli* 
gence  had  been  shown  on  the  part  of  the  de- 
fendant." At  the  trial  the  defendant  com- 
paay  sought,  to  relieve  Itself  from  liabUlty 
because  the 'bills  of  lading,  for  these  shlp- 
ments  contain  a  ooadltion  that  the  carrier, 
exc^t  in  case  of  negligence,  shall  not  be  lia- 
ble for  damage  to  property  resnlUngfrom  de- 
lay in  transportation  if  such  delay  is  caused 
by  a  strike.  There  was  eyideace  of  a  strike 
among  the  longahoremeo  of  the  water  front 
of  New  York,  which  included  the  employes 
of  the  defendant  oompany  at  the  piers  where 
fnilt  of  this  kind  was  usually  delivered.  But 
the  evidence  also  tended  to  show  that  these 
shipments  were  reo^ved  by  the  initial  carri- 
er, and  by  tbe  defendant  from  the  Intermedi- 
ate carrier,  after  the  strike  was  over,  and 
that  the  dday  was  caused  by  the  use  by  the 
defendant  company  of  the  watermelon  tracks 
at  Second  and  Henderson  streets,  during  and 
following  the  strike,  for  tbe  delivery  of 
peaches,  usually  delivered  elsewhere,  to  the 
exclusion  of  watermelons  which  were  placed 
on  storage  tracks  at  the  "meadows."  It  was 
therefore  clearly  a  Jury  question  whether  the 
delay  was  caused  by  tbe  negligence  of  the  de- 
fendant, and  tbe  motion  for  a  direction  of 
verdict  for  defendant  was  properly  refused. 

[3]  It  is  next  contended  that  the  Judge 
erred  in  refusing  to  charge  the  Jury  as  fol- 
lows: 

"That  it  was  the  duty  of  the  defendant  to 
move  the  most  perishable  fruit  first  under  the 
eircnmstances,  and  the  holding  back  of  less  per- 
ishable fruit,  via.,  the  watermelons,  until  the 
'  j>eaches  had  been  delivered  was  not  negligence." 

-  We  Hilnk  this  request  was  properly  re- 
taaeA.  There  was  no  evidence  that  the  peach- 
es in  question  were  more  perishable  than  the 
watermtions  in  question  at  the  time  both 
were  being  handled  by  the  defendant  com- 
pany, and  it  would  have  been  improper  for 
the  trial  judge  to  have  assomed  to  determine 
that  question  as  a  matter  of  law. 

[4]  The  last  contentton  is  that  the  judge 
erroneously  lAstmcted  tbe  jury  that  if  the 
def^idant  was  liable,  the  plaintiffs  were  en- 
titled to  reeoTer  the  freight  paid  by  them  as 
a  part  of  their  damages.  We  think  this  in- 
Btmctlon  was  proper.    Tlie  blUs  Of  lading  in 


qnestion  contained  a  ptovlstoa  tbst  the 
amount  of  any  loss  or  damage  for  which  the 
carrier  Is  liable — 

*<Bhall  be  computed  on  the  basis  of  the  value  of 
the  property,  being  the  bona  fide  invoice  price, 
if  any,  to  the  consignee,  indodiag  the  freight 
charges,  if  prepaid,  at  the  place  and  time  of  ship* 
ment" 

The  Judgment  below  will  be  affirmed,  with 
eosts. 


OMVIT  BROS.  T.  PENNSYLVANIA  K.  CX>. 
(No.  68.) 

(Court  of  Errors  and  Appeals  <rf  New  Jerseyt 
Jan.  28,  1916.) 

Appeal  from  Supreme  Ck>urt. 

Action  by  Olivit  Bros.,  a  corporation,  against 
the  Pennsylvania  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Queen  &  Stout,  of  Jersey  City, 
for  appellee. 

PER  CURIAM.  The  decision  of  this  case 
(known  as  the  "64  count  case")  is  controlled  by 
tnat  in  Carr  v.  Pennnlvania  Railroad  Compa* 
ny.  No.  118,  96  Aa  688^  of  this  present  term. 

The  judgment  below  will  be  affirmed,  with 
costs. 


In  re  HAHN. 

f 
(0>urt  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  28,  1916.) 

1.  AjrraAi.  Airs  Bbbob  «=>151— Pabtt  Birti- 

TLXD  TO  APPBAIr-"AflGBIl!!VKD  PabTT." 
One  deprived  by  order  of  the  Court  of  Chan- 
cei7  of  his  office  of  solicitor  and  of  the  right  of 
exercising  to  the  full  extent,  the  office  of  coun* 
selor  is  aKKrieved  thereby  within  I  Comp.  St. 
1910,  p.  450,  8  111,  authorizing  persons  aggriev- 
ed by  any  order  of  the  court  of  chancery  to  ap- 
peal from  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  947-952;  Dec.  Dig.  «» 
161. 

For  otiier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aggrieved.] 

2.  Attobney  and  Client  <S=>36— Disbabment 
Pboceedinqs— JuBisDicnoN  OF.  Court. 

Under  2  Comp.  St  1910,  p.  2278,  fixing  a 
fee  for  the  Governor  for  a  license  to  an  attorney 
and  solicitor,  to  appear  and  practice  in  aU 
courts,  and  page  2281,  providing  for  fees  for  the 
judges  of  the  Supreme  Court  for  license  to  an 
attorney  and  solicitor,  and  page  4064,  |  6,  pro- 
viding that  an;  counselor,  solicitor,  or  attorney 
who  shall  be  guilty  of  malpractice  in  any  of 
the  courts  shall  be  put  out  of  the  roll  and  not 
thereafter  permitted  to  practice,  unless  he  shall 
obtain  a  new  license  and  be  again  enrolled  in 
due  form  of  law^^hich  is  section  5  of  the  Prac- 
tice Act  of  1908  regulating  "tbe  practice  of 
courts  of  law,"  and  the  Constitution,  protecting 
the  jurisdiction  of  the  Court  of  Chancery  as  ex- 
isting at  tbe  time  of  the  adoption  of  the  Con- 
stitution, the  Court  of  Chancery  has  no  juris- 
diction to  make,  an  order  adjudging  a  solicitor 
guilty  of  malpractice  and  debarring  him  from 
practice  as  soncitor  and  counselor  in  tbe  Court 
of  Chancery. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  8  49;    Dec.  Dig.  <8=386.]  ■ 
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8.  AlTOBNET  i.m>  OI.IEHT  «cs»86— DiSBAKIfENT 

—  JusisoicnoN  or  Cottbt  of  Ceuutobbt  — 
Statutoby  Pbovisionb. 

An  order  of  the  Court  of  Chancery  debar- 
tbaf  a  solicitor  in  chancery  bom  pracncing  as 
solicitor  and  connselor  in  the  Gonrt  of  Chancery 
cannot  lie  sustained  under  the  Practice  Act,  re- 
quiring the  solicitor  to  act  under  the  direction 
of  the  court,  which  refers  only  to  causes  in 
which  the  sohcitor  is  acting,  and  not  to  his  own 
disqualification  for  practidng. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  i  49;  Dec  Dig.  <S=936.] 

4.  Attornkt  and  Client  €=»36— Disbabicent 

—  JuBIBDIOnON    01"  COtlBT    Of   GBaUCBBY  — 

Statutobt  Pbotisions. 

An  order  of  the  Court  of  Chancery  disbar- 
ring a  solicitor  in  chancery  from  practicing  as 
solicitor  and  counselor  in  the  Court  of  Chan- 
eery,  entered  in  proceedings  not  purporting  to 
be  proceedings  to  punish  for  contempt,  is  not 
sustainable  as  a  punishment  for  contempt. 

[Ed.  Mote. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  f  49 ;   Dec.  Dig.  <S=»36.] 

5.  AlTOBNET  AND  CUENT  4=s57— DlSBABUENT 

—  JXIBISDICTION    OF    OOUBT    01"   CHANCEBY — 

Statdtoby  Pbovisions. 

Whether  an  order  of  the  Court  of  Chancery, 
disbarring  a  solicitor  in  chancery  from  prac- 
ticing as  solicitor  and  counselor  in  the  Court  of 
Chancery,  is  sustainable  as  an  order  suspending 
him  from  practicing  in  the  Court  of  Chancery 
until  the  Supreme  Court  has  acted  under  the 
statute,  will  not  be  considered  on  a  motion  to 
dismiss  an  appeal  from  the  order,  but  the  ques- 
tion can  be  dealt  with  only  on  the  appeal  itself 
in  determining  whether  the  order  shaU  be  affirm- 
ed, reversed,  or  modified. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |§  81,  82 :  Dec.  Dig.  <S=>57 ; 
Appeal  and  Error,  Cent  Dig.  $  576.] 

Trenchard,  Garrison,  Black,  White,  Terhune, 
and  Heppenheimer,  JJ.,  dissenting. 

Disbarment  proceedings  against  Bimon 
Hahn,  a  solicitor  of  the  Court  of  Chancery 
of  New  Jersey.  There  was  a  decree  of  dis- 
barment ordered  (94  Atl.  953),  and  Simon 
Hahn  appeals.  Motion  to  dismiss  appeal  de- 
nied. 

The  order  appealed  from  I9  entitled  aa 
above.  By  Its  terms  it  required  the  appel- 
lant to  show  cause  why  he  should  not  be  ad- 
judged gullty.of, malpractice  as  a  solicitor  or 
counselor,  of  be  suspended  from  practice  as 
such  or  otherwise  disciplined  and  punished 
for  his  misconduct,  as  might  be  decreed  eq- 
uitable and  Just  The  Court  of  Chancery  ad- 
judged that- he  was  guilty  of  malpractice  and 
that  for  his  gross  misbebaTior  in  his  office 
of  solicitor  in  cliancery,  he  should  be  de- 
barred fi'om  practice  as  solicitor  and  coun- 
selor therein.  From  tills  order,  the  solicitor 
appealed. 

Nelson  B.  Gasklll,  of  Trenton,  for  the  mo- 
tion. Robert  H.  McCarter,  of  Newark,  and 
George  W.  C.  McCarter,  of  Newark,  opposed. 

8WAYZE,  J.  (after  stating  the  facts  as 
attove).  The  proceedings  are  not  in  the  na- 
ture of  proceedings  for  contempt  of  court, 
nor  mere  disciplinary  proceedings.  The  dls- 
tlnctton  between  proceedings  to  punish  for 


centemitt  and  prdceedlngs  to  disAmr  te  suffi- 
ciently shown  by  the  decision  of  the  United 
States  Supreme  Onrt  in  Ex  parte  Bradley, 
7  WalL  364,  19  U  Ed.  214,  and  In  re  Robin- 
son, 19  Wall.  505,  22  L.  Ed.  205.  We  have  no 
doubt  that  the  Chancellor  has  the  same  pow- 
er to  proceed  against  an  attorney  for  con- 
tempt as  against  any  other  person,  and  that 
be  lias  the  additional  power  to  suspend  a 
solicitor  or  connselor  from  appearing  in  the 
Court  of  Chancery,  provided  he  does  not  go 
as  far  as  to  infringe  upon  the  powers  pos- 
sessed by  the  Supreme  0>urt  at  the  time  of 
the  adoption  of  the  Gonstltntion  of  1844. 
This  would  include  power  to  suspend  until 
tlie  facts  could  be  presented  to  the  Supreme 
Court  for  more  severe  action.  Whether  an 
appeal  will  lie  from  an  order  punishing  for 
contempt  or  even  suspending  a  solicitor  for  a 
limited  time  as  an  act  of  mere,  discipline  is 
not  the  question  now  before  us.  This  order 
"debars"  Mr.  Hahn  from  appearing  hereaft- 
er in  the  Court  of  Chancery  as  a  solicitor  or 
counselor,  and  prohibits  him  from  exerdsing 
any  of  the  functions,  rights,  or  privileges  of 
a  solicitor  or  counselor  of  that  court  We  do 
not  know  whether  the  selection  of  the  un- 
usual word  "debar"  was  merely  accidental  or 
whether  it  was  chosen  advisedly  in  an  effort 
to  distinguish  the  order  from  tiie  well-known 
and  long-continued  procedure  of  the  Supreme 
Court  not  hitherto  departed  from  in  the  whole 
history  of  New  Jersey's  jurisprudence,  ex- 
cept perhaps  in  a  single  sporadic  case  to  be 
mentioned  hereafter.  That  procedure  was 
commonly  known  as  a  procedure  to  disbar. 
As  neither  "disbar"  nor  "debar"  accurately 
expresses  the  result  in  technical  terms,  the 
mere  question  of  words  is  not  important. 
Nor  do  we  attribute  any  significance  to  the 
fact  that  the  proceeding  was  by  its  tiOe  di- 
rected against  Mr.  Hahn  as  a  solicitor  only, 
and  was  for  malpractice  as  a  solicitor  while 
the  order  affects  him  as  a  counselor  also. 
The  fact  that  he  is  prohibited  from  exercis- 
ing his  rights  as  a  "counselor  of  this  court" 
is,  as  will  be  shown,  of  more  Importance.  We 
deal  with  the  substance  rather  than  the  form 
of  the  order.  In  substance  it  has  the  same 
effect,  if  valid,  as  far  as  the  Court  of  C3ian- 
cery  is  concerned,  as  striking  the  appellant's 
name  off  the  roll  would  have,  and  the  real  ' 
question  now  before  us  is  whether  an  appeal 
will  lie  from  an  order  of  the  Court  of  Chan- 
cery having  that  effect 

[1]  There  is  some  divergence  in  the  cases 
as  to  whether  an  appeal  will  lie  in  such  • 
case  where  the  lower  court  has  jurisdiction. 
It  turns  sometimes  upon  a  mere  question  of 
procedure,  and  sometimes  upon  the  statutes 
of  the  state.  Our  statute,  dating  from  1799 
(Peterson's  Laws,  p.  484,  i  69),  enacts  that 
all  persons  aggrieved  by  any  order  or  decree 
of  the  Court  of  Chancery  may  appeal  from 
the  same  or  any  part  thereof  to  the  Court  of 
Errors  and  Appeals.     C.  8.  460,  |  111.     Ob 
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tbe  fiice  of  It,  we  fbfaik  fhat  ft  maa  is  ag- 
grieved by  an  ocder  that  dei>rlTe8  him  of  one 
office,  that  of  solicitor,  and  prevents  him 
from  exeiidBlng  to  the  full  extent  another 
office,  that  ot  connaelor.  We  need  not  go  so 
far  as  the  Supreme  Court  of  Connecticut  and 
hold  that  the  office  of  solicitor  or  counselor 
can  fairly  be  regarded  aa  property.  In  re 
O'Brien's  Petition,  79  Conn.  46,  03  AtlL  TTI, 
780.  It  Is  enongh  to  say  that  one  holding 
such  an  office  is  as  much  aggrieved  and  enti- 
tled to  appeal  to  the  oonrta  for  protection  In 
Its  enjoyment  as  a  public  officer  or  the  of- 
ficer of  a  private  corporation  la  by  means  of 
quo  warranto,  mandamus,  or  certiorari,  with 
an  ultimate  appeal  to  this  court  The  right 
of  appeal  by  attorneys  from  orders  of  dis- 
barment Is  well  settled  by  the  decision  of 
tribunals  of  the  first  authority.  In  Bx  parte 
Bradley,  7  Wall.  864,  19  L.  Bd.  214,  a  man- 
damus was  Issued  to  restore  an  attorney  and 
counselor  to  his  office  from  which  he  bad 
been  removed  by  an  inferior  tribunal.  Mr. 
Justice  Bliller  dissented  from  this  Judgment 
of  the  court,  but  did  not  question  that  a  state 
appellate  tribunal  might  entertain  an  appeal; 
his  argument  was  that  the  Supreme  Court 
of  the  United  States  possessed  no  such  gen- 
eral supervisory  power  over  Inferior  federal 
courts  as  belongs  to  the  King's  Bench  and 
the  appellate  tribunals  of  the  states.  Tbe 
Jurisdiction  of  tbe  last-named  tribunals  to  re- 
view has  been  exercised  in  repeated  instances. 
It  is  enough  to  cite  In  re  Durant,  80  Conn. 
MO,  67  Aa  497,  10  Ann.  Cas.  539;  Matter 
of  Eldrldge,  82  N.  X.  161,  37  Am.  Bep.  658. 
The  report  of  the  former  case  in  10  Ann. 
Cas.  539,  is  accompanied  by  a  note  dtlng 
cases  in  which  the  appellate  Jurisdiction  has 
been  exercised ;  in  some  tbe  facts  have  been 
reviewed,  and  in  others  tbe  legal  errors  only. 
Bar  Association  v.  Oreenhood,  168  Mass.  169, 
46  X.  E.  568.  In  the  last-cited  case,  the  lan- 
guage of  the  statute  was  similar  to  that  of 
our  Chancery  Act  above  quoted.  In  Eng- 
land, also,  an  appeal  Is  allowed  from  an  or- 
der striking  a  solicitor  off  the  roll.  In  re 
Haidwlck,  U  B.  12  Q.  B.  D.  148,  53  U  J.  Q. 
B.  64. 

Whatever  doubt  there  may  be  as  to  the 
rl^t  of  aiipeal  from  a  mere  disciplinary  or- 
der, there  can  be  no  doubt  as  to  the  appeala- 
bility of  swA  an  order  as  this  if  the  Court 
of  Cliattcay  was  without  Jarlsdlction  to 
make  It;  since  if  this  court  cannot  restrain 
the  excess  of  Jarladictlon,  no  court  can,  and 
the  nsnrpation  of  power,  if  there  is  any, 
would  go  nnoorrected.  Tbe  Supreme  Court 
could  not  act  by  mandamus  as  the  United 
States  Supreme  Court  acted  in  tbe  Bradley 
Case,  because  the  Court  of  Chancery  is  one 
of  co-ordinate  Jurisdiction.  -  Only  tbl*  court 
can  act,  and  that  by  way  of  appeaL  The 
stress  of  tbe  argument  at  bar  was  upon  the 
question  whether  tbe  Court  of  Chancery  bad 
jorlsdbiUcB.  Ttd»  aueatton  we  proceed  to 
consider. 


(II  Our  meOiod  of  licensing  counselors,  at- 
torneys, and  solicitors  is  peculiar.  From  the 
very  beginning  of  the  province  of  New  Jer- 
sey In  the  time  of  Lord  Combury  and  proba- 
bly In  Bast  Jersey  at  least  from  the  time  of 
Governor  Basse  in  1698  (Leaming  &  Spicer's 
Laws,  p.  228,  subd.  Xi),  attorneys  and  coun- 
selors have  been  licensed  by  the  Governor 
under  the  great  seal  of  the  state.  The  Su- 
preme Court  never  has  licensed  them  nor  ad- 
mitted them  to  practice.  In  re  Branch,  70  N. 
J.  Law,  668,  670,  5n,  57  AU.  431.  There  has 
never  been  a  suggestion  that  the.  Court  of 
Chancery  has  licensed  solicitors  to  practice 
in  that  court.  A  careful  distinction  has  been 
preserved  in  that  court  between  masters  anU 
solicitors.  Beginning  with  1817  at  least,  the 
rules  of  the  Court  of  Chancery  have  provided 
for  tbe  oaths  of  masters,  but  not  for  the 
oaths  of  solicitors,  no  doubt  because  solicitors 
who  were  licensed  by  the  Governor  were 
sworn  in  the  Supreme  Court,  and  there  were 
no  solicitors  licensed  by  the  Chancellor  as 
Chancellor.  After  the  new  Constitution  of 
1844,  there  seems  to  have  been  some  doubt  of 
the  power  of  the  Chancellor  to  appoint  mas- 
ters, and  in  1846  the  Legislature  enacted  that 
tbe  power  should  continue  in  the  Chancellor. 
P.  L.  1846,  p.  161.  This  was  confirmed  in 
1846  (P.  L.  1846,  p.  188).  The  act  now  ap- 
pears in  the  Compiled  Statutes  (0.  8.  3786, 
S  8).  A  claim  by  the  Chancellor  to  appoint  or 
remove  solicitors  Is  inconsistent  with  the 
language  of  the  Governor's  commission.  See 
70  N.  J.  Law,  570,  67  AU.  481.  The  mandate 
of  the  Governor  under  the  great  seal,  at- 
tested by  the  secretary  of  state.  Is  addressed 
to  the  Court  of  Chancery  as  well  as  to  the 
Supreme  Court  and  all  the  courts  of  record 
within  the  state.  In  1748  the  colonial  Legis- 
lature enacted  a  fee  bill  (1  NeviU's  Laws,  p. 
338;  AlUnson's  Laws,  p.  160)  which  gave  the 
Governor  a  fee  of  20  shillings  for  licensing 
an  attorney,  and  the  Supreme  Court  a  fee  of 
18  shillings  for  "admitting"  every  attorney, 
and  those  provisions,  in  substance,  have  re- 
mained on  the  statute  books.  No  mention 
was  made  of  any  license  to  a  soUcltor  until 
t^e  act  of  1799  (Paterson's  Laws,  p.  418) 
which  gives  the  Governor  a  fee  of  $3  for  a 
"license  to  an  attorney  and  solicitor,"  and 
tbe  Judges  of  tbe  Supreme  Court  a  like  fee 
tn  the  same  language.  The  language  is  re- 
peated in  the  Revision  of  1877,  and  is  to  be 
found  in  the  Complied  Statutes  of  1910.  G. 
S.  2278,  2281.  The  facts  that  attorney  and 
solicitor  were  coupled,  that  a  fee  was  allowed 
tbe  Governor,  and  a  like  fee  for  tbe  same 
service  to  the  Justices  of  the  Supreme  Court, 
are  significant  enough ;  the  importance  is  em- 
phasized by  the  fact  that  although  the  Chan- 
cellor was  then  paid  by  fees  and  his  fee  bill 
was  for  tbe  first  time  as  far  as  appears,  pro- 
vided for  by  the  very  same  act  of  1799,  no 
mention  is  made  of  any  fee  to  him  for  licens- 
ing a  solicitor.  Governor  Peterson  had  him- 
self bem  Qovernor  and  Cbanc^Ior  and  was 
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not  likely  to  overlook  any  of  the  Chancellor's 
.rights  when  he  was  for  the  first  time  drawing 
a  fee  bill  to  be  provided  for  that  officer  b^ 
the  Legislature.  It  is  probable,  as  suggested 
in  the  case  of  Raisch,  83  N.  J.  Eq.  82,  90 
Atl.  12,  that  in  New  Jersey  as  In  England  in 
early  times,  no  distinction  was  made  between 
the  practice  of  an  attorney  in  a  conrt  of  law 
and  his  practice  in  the  Court  of  Chancery. 
The  instances  cited  by  the  learned  Vice 
Chancellor  83  N.  J.  Eg.  on  pages  114  and  115, 
90  Atl.  12,  point  to  that  Bat  when  Judge 
Paterson  was  drawing  the  fee  bill  and  the 
Practice  Act,  he  wrote  with  accuracy,  and 
for  the  first  time  a  fee  was  provided  the  Gov- 
«rnor  for  a  license  to  an  attorney  and  solicitor. 
The  license  was,  as  it  has  ever  since  been,  a 
single  license  to  one  individual  In  a  double 
capacity  for  one  fee.  See  Lynde  v.  Lynde,  64 
N.  J.  Eq.  736,  747,  52  Atl.  694,  58  L.  R.  A. 
471,  97  Am.  St.  Bep.  692.  That  the  Governor 
in  granting  the  license  was  acting  as  Gov- 
ernor, and  not  as  Chancellor  also,  Is  apparent 
from  the  fact  that  the  fee  was  given  him  as 
Governor,  and  not  as  Chancellor;  while  the 
fee  for  such  Judicial  service  as  was  rendered 
even  In  the  licensing  of  a  solicitor  was  given 
to  the  Justices  of  the  Supreme  Court 

Enough  has  be^i  said  to  demonstrate  the 
difference  between  our  practice  and  the  Eng- 
lish practice.  Practitioners  tn  the  superior 
courts  in  England  were  admitted  by  each  sev- 
eral court  to  practice  in  that  court,  and  ea<^ 
court  bad  its  own  roll.  3  BL  Comm.  26.  By 
the  Act  of  2  Geo.  II,  c.  23, 1 XX,  a  sworn  at- 
torney in  any  of  the  Courts  of  King's  Ben<di, 
Common  Pleas,  etc.,  might  be  sworn  and  en- 
rolled as  a  solicitor  without  further  fee  after 
an  examination  of  his  qualifications  to  be  a 
solicitor.  Tbat  act  did  not  give  a  similar 
privilege  to  solicitors  to  act  in  the  law  courts, 
and  the  omission  was  corrected  by  23  Geo.  II, 
a.  26,  XV,  which  permitted  soUdtors  to  be 
enrolled  as  attorneys  of  the  King's  Bench  or 
Common  Pleas  without  fee  upon  an  examina- 
tion by  the  Judges  of  the  solicitor  touching 
his  fitness  and  capacity  to  act  as  attorney. 
Under  such  a  system,  each  court  controlled 
its  own  roll  and  its  own  officers,  and  although 
an  attorney  who  had  been  struck  off  the  roll 
of  one  conrt  might  also  be  stricken  off  the 
roll  of  another  court  this  was  not  always 
done.  1  Tidd,  •89;  1  Archbold,  30.  In  re 
Richard  Peter  Smith,  1  B.  &  B.  522.  The 
power  of  the  English  courts  was  a  power  to 
discipline  officers  of  their  own  appointment 
by  striking  names  off  a  roll  kept  by  that 
very  court,  not  by  some  other.  In  New  Jer- 
sey the  appointment  comes,  not  from  the 
court  but  from  the  Governor;  counselors,  at- 
torneys, and  solicitws  are  more  than  mere 
court  officers ;  their  commissions  run  In  sub- 
stantially the  same  terms  and  are  issued  by 
the  same  authority  and  with  the  same  solem- 
nity as  our  own.  They  do  not  in  terms  re- 
quire enrollment  by  the  court.  That  requlre- 
nient  comes  from  immemorial  usage  descend- 


ed from  the  Englldi  practlo»  and   implied 
rather  tlian  required  by  ttie  Praotloe  Act 
But  for  the  provisions  of  that  act  It  might 
be  doubtful  whether  even  the  Supreme  Conrt 
could  nullify  the  Governor's  commission,  or 
whether  any  action  of  that  character  could 
be  of  consequence  if  the  Governor  should 
choose  to  issue  a  new   commission.     Could 
the  Chancellor,  even  if  he  knew  an  attorney 
and  solicitor  to  be  unfit  to  practice,  refuse  to 
obey  the  mandate  of  the  Governor?    What- 
ever the  Inherent  ix>wer  of  a  court  may  be  to 
punish  its  officers,  it  has  no  inherent  power 
to  deprive  the  Governor's  commission  of  its 
efficacy  to  authorize  an  attorney  and  solic- 
itor to  "appear  and  practice  in  all  courts  of 
record  and  to  receive  fees  therefor,  and  to  re- 
quire all  Judges,  Justices,  and  others  concern- 
ed to  admit  him  accordingly."    The  power  of 
the  Supreme  Court  to  deiHlve  tlie  Governor's 
commission  of  its  efficacy  rests  on  the  Prac- 
ttce   Act  of   1799.     Section  3  of   tbat  act 
which  appears  substantially  unchanged  in  the 
Revised  Practice  Act  of  1903  (C.  S.  4054), 
enacts  that  if  any  counselor,  solicitor,  or  at- 
torney at  law  shall  be  guilty  of  malpractice 
in  any  of  the  said  courts,  he  shall  be  put  out 
of  the  roll  and  never  after  be  permitted  to 
act  or  practice  as  a  counselor,  solicitor,  or 
attorney  at  law,  unless  he  shall  obtain  a  nev 
license  and  be  again  enrolled  in  due  form  of 
law.     The  section  is  directed   against  mal- 
practice in  "any  of  the  said  courts."    The  ref- 
erence is  to  section  1  of  the  act,  which  au- 
thorizes every  person  of  full  age  and  sound 
memory  to  prosecute  or  defend  any  action 
in  any  of  the  courts  of  Judicature  of  tliU 
state  in  i>erson  or  by  his  solicitor  in  chancery 
or  attorney  at  law.    The  reference  to  "solic- 
itor in  chancery"  makes  it  clear  that  the 
Court  of  Chancery  was  included  among  the 
courts,  for  malpractice  in  which  an  attorney 
and  solicitor  could  he  put  out  of  the  roll 
The  collocation  of  sections  remained  the  same 
until  the  revision  of  March  27,  1874 ;  section 
3  became  section  5,  and  the  language  was 
changed  so  as  to  read : 

"If  any  counselor,  solicitor,  or  attome;  »t 
law  shall  be  faulty  of  malpractice  in  any  of  tke 
courts,  he  shall  be  put  out  of  the  rolL" 

The  words  "any  of  the  courts"  are  as  broad 
as  they  can  well  be  and  the  use  of  the  word 
"solicitor"  again  shows  that  the  Court  Of 
Chancery  was  included.  So  also  does  the 
language  of  section  6  of  the  revtelon  of  1903, 
"any  court"  Although  tlie  title  €t  the  Pra^ 
tlce  Act  points  only  to  the  ooorts  of  law,  It 
must  be  remembered  that  our  oonstitatiooal 
provision  as  to  the  title  of  an  act  is  not  found 
in  the  Constitution  of  1776,  and  the  act  of 
1799  was  therefore  not  objectionable  on  tbat 
score.  In  1844,  when  our  present  Conatltn- 
tion  was  adopted,  the  power  of  the  Snprene 
Court  under  the  act  of  1790  was  setOed  lie- 
yond  the  power  of  legislative  interference; 
and  the  Legislature  in  the  revisi(H»  of  18M, 
1877,  and  1903  merely  followed  the  aiicteiit 
lines. 
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Judge  Paterson  prepared  also  an  act  re- 
specting tjbe  Court  of  Cbancery,  wblcb  was 
IMissed  in  1709,  a  few  months  after  the  Prao 
tico  Act  (Paterson's  Laws,  p.  428).    He  made 
uo  provision  therein  for  the  punishment  of 
solicitors  wbo  had  been  guilty  of  malpractice. 
It  is  almost  Inconceivable  that  he  would  have 
omitted  aucb  a  provision  in  the  Chancery 
Act  and  inserted  it  in  the  Practice  Act  if  it 
had  been  meant  that  the  Court  of  Chancery 
sboold   possess  that  power.     Moreover  the 
language  of  the  Practice  Act.  demonstrates 
tliat  the  power  was  meant  to  be  limited  to 
ttie  Supreme  Court     The  only  penalty  pre- 
scribed for  misconduct,  including  as  we  have 
said,  misconduct  in  any  court,  was  that  the 
delinquent  solicitor  should  be  put  out  of  the 
roU,  and  never  after  permitted  to  practice. 
ObTionsly  before  he  could  be  put  oat  of  the 
roll,  be  most  be  mi  It.    The  only  roll  ever 
known  in  New  Jersey  is  a  rail  kept  by  tbe 
dert:  of  the  Supreme  Court,  going  back  to 
colonial  days,  and  for  many  years  tbe  oatti  to 
vrtalch  an  attorney  and  solicitor  snbserlbed 
on  that  roll  has  covered  his  office  both  as 
solicitor  and  as  attorney.   In  re  Ralsch,  88  N. 
3.  £q.  87,  90  Atl.  12.    The  oath  has  always 
1)cen  ta^en  before  the  Supreme  Court    l^e 
RTiggeetlon  In  the  Ralsch  Case  that  Judge 
Paterson  when  he  drew  the  Practice  Act  of 
1799   either  erroneously  supposed  tbat  the 
Court   of  Chancery   maintained  a  separate 
roll  of  its  solicitors  and  that  they  took  their 
official  oath  as  solicitors  before  the  Chancel- 
lor In  open  court,  or  assumed  that  this  prac- 
tice— the  English  practice— would  be  estab- 
listied  forthwith  in  New  Jersey,  can  hardly 
be   taken  seriously.     That  Judge  Paterson 
who  was  a  solicitor  himself  and  had  already 
served  as  Chancellor  could  have  made  the 
mistake  of  supposing  that  he  had  signed  such 
a  roll  as  solicitor,  or  that  he  bad  had  such  a 
roll  in  his  custody  as  Chancellor,  when  in 
tact  he  had  not,  and  that  he  had  taken  an 
oath  as  solicitor  before  the  then  Chancellor 
or  that  others  had  taken  such  an  official  oath 
before  him  when  Chancellor,  in  open  court, 
when  the  fact  was  otherwise,  is  to  us  in- 
credible.    The  alternative  supposition  that 
the  English  practice  would  be  forthwith  es- 
tablished In  New  Jersey  i»  an  impossible  sup- 
position since  Judge  Paterson  himself  omit- 
ted fyom  the  Chancery  Act  all  provision  as 
to  striking  solicitors  from  the  roll  and  care- 
fully inserted  such  a  provision  in  the  Prac- 
tice Act.    The  language  is  struck  out  of  the 
roll,  not  the  rollt. 

Judge  Paterson  moreover  had  a  good  rea- 
son for  putting  the  provision  In  question  in 
the  Practice  Act  Although  the  commissions 
of  counselors,  attorneys,  and  solicitors  were 
from  the  Governor  under  the  great  seal  of 
the  state,  the  practice  was  to  issue  the  com- 
mission on  the  recommendation  of  the  Su- 
preme Court,  and  only  on  that  recommenda- 
tion. Even  the  commission  to  <me .  as  solic- 
itor was  issued  on  tbe  recommendation  of  tbe 
86  A.-^ 


Supreme  Oonrt,  as  soon  at  least  as  the  com- 
mission began  to  run  to  the  licensee  as  both 
attorney  and  solicitor.  It  was  because  the 
Justices  of  the  Supreme  Court  did  the  work 
that  the  Legislature  gave  them  the  fee,  mak- 
ing no  distinction  l>etween  attorney  and 
solicitor  and  giving  one  fee  for  the  two 
combined.  There  was  another  and  a  more 
cogent  reason.  The  evil  of  the  English  prac- 
tice was  that  a  man  might  be  able  to  prac- 
tice in  one  court  who  had  been  stricken  off 
the  roll  of  another  court  That  evil  was 
the  natural,  almost  Inevitable,  result  of  each 
court  having  a  separate  roll.  That  evil 
Judge  Paterson  guarded  against  by  providing 
that  for  malpractice  in  any  court,  the  prac- 
titioner should  be  put  out  of  the  roll  and 
never  after  permitted  to  practice  as  counsel- 
or, solicitor,  or  attorney,  unless  he  obtained 
a  new  license  and  was  again  enrolled  in  due 
form.  The  evil  of  having  solicitors  and 
attorneys  under  the  control  of  two  distinct 
courts  is  well  illustrated  in  the  present  case. 
Mr.  Hahn's  ofTeuse  is  said  to  have  been  Com- 
mitted by  him  as  a  solicitor  in  his  practice 
in  the  Court  of  Chancery.  The  Supreme 
Court  would  have  no  means  of  knowing  the 
facts,  unless  communicated  to  it  by  the 
Chancellor  as  in  the  Cahill  Case  hereinafter 
referred  to,  or  by  some  outside  agency. 
The  Chancellor  by  proceeding  to  "debar"  the 
solicitor,  prevents  him  from  practicing  in  the 
Court  of  Chancery  before  the  Supreme  Court 
can  even  direct  proceedings  to  t>e  begun  in 
the  Supreme  Court  Under  our  constitution- 
al provisions,  the  attorney  cannot  be  put  out 
of  the  roll  without  notice  and  a  hearing, 
and,  pending  the  hearing,  if  the  present  or- 
der is  valid,  the  lawyer,  as  he  Is  commonly 
called,  may  practice  in  one  tribunal  and 
not  in  another,  the  very  scandal  that  Judge 
Paterson's  act  would  have  avoided.  One 
who  is  put  out  of  the  roll  of  the  Supreme 
Court  is  disquallfled  to  practice  in  all  courts; 
one  who  is  "debarred"  as  solicitor  may  still 
practice  In  all  other  courts,  unless  a  new 
proceeding  Is  had  against  him.  Judge  Pat- 
erson could  not  have  meant  that  Again  the 
provision  as  to  putting  counselors  out  of 
^e  roll  is  contained  in  the  same  section  as 
the  provision  relating  to  attorneys  and  solic- 
itors. Whether  the  attorney  and  solicitor 
holds  two  offices  as  the  Vice  Chancellor  argues 
in  the  Ralsch  Case,  or  is  one  officer  with  two 
distinct  functions  as  a  Justice  of  the  Su- 
preme Court  is  also  a  Judge  of  the  oyer  and 
terminer,  is  unimportant;  a  counselor  cer- 
tainly holds  but  one  office,  that  of  counselor 
at  law.  There  is  no  such  officer  as  "a  coun- 
selor of  this  court,"  to  use  the  words  of  the 
Chancellor's  order.  The  office  of  counselor 
at  law  cannot  be  divided  by  the  action  of 
the  Court  of  Chancery ;  the  Governor's  com- 
mission requiring  all  courts  to  admit  him  as 
such  cannot  be  deprived  of  its  efficacy  in 
one  end  of  the  statehouse  while  It  remains 
efficacious  in  tbe  other.  So  far  as  the  pres- 
ent order  affects  Mr.  Hahn  as  counselor,  It 
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Is  a  clear  excess  of  Jurisdiction.  It  Is  nota- 
ble that  in  the  case  of  Cosey,  argued  at 
the  same  time,  there  was  no  attempt  to  "de- 
bar" him  from  practice  as  counselor;  so  that 
If  the  order  In  bis  case  Is  valid,  although 
be  may  not  Issue  a  subp«ena,  he  may  never- 
theless appear  and  argue  before  the  Chancel- 
lor as  a  counselor.  , 

To  return  to  the  language  of  the  Practice 
Act  of  1799.  The  provision  as  to  re-enroll- 
ment of  itself  is  conclusive  against  the  Ju- 
risdiction of  the  Court  of  Chancery.  A  new 
license  could  be  obtained  only  as  the  old  li- 
cense had  been  obtained,  by  a  recommenda- 
tion of  the  Supreme  Court  and  a  commission 
from  the  Governor;  and  that  commission 
would  require  the  Chancellor  as  well  as  oth- 
er Judges  to  admit  the  practitioner  to  prac- 
tice. The  control  of  this  new  license  and 
re-enrollment  would  thus  be  in  the  Supreme 
Court,  and  the  man  who  had  been  "debarred" 
on  one  day  by  the  Chancellor  might  walk 
into  court  with  the  Governor's  new  commis- 
sion the  next  week.  To  avoid  that  scandal 
the  control  was  put  in  a  single  tribunal, 
the  Supreme  Court.  No  doubt  our  whole 
system  of  admission  to  the  bar  and  of  dis- 
barment is  sul  generis,  but  it  has  worked 
well  and  so  far  as  we  know  without  difficulty 
for  over  a  century,  recognized  by  the  Court 
of  Chancery  as  well  as  by  the  Supreme 
Court,  and  no  question  has  ever  been  brought 
to  this  court  until  the  present  time.  We  are 
far  from  suggesting  that  any  inherent  pow- 
er of  the  Court  of  Chancery  is  lost  by 
disuse;  but  when  the  question  is  whether 
the  power  existed  in  that  court,  the  fact 
that  it  has  not  been  exercised  is  a  cogent 
argument  against  its  existence.  The  argu- 
ment becomes  Irresistible  when  we  find  that 
a  distinguished  Chancellor  communicated  to 
the  Supreme  Court  a  case  of  malpractice  by 
a  solicitor  in  the  Court  of  Chancery  "with 
the  suggestion  that  it  was  a  case  for  disci- 
pline." In  re  John  Francis  Cahill,  66  N.  J. 
Law,  527,  50  Atl.  119.  It  is  true  we  are 
referred  in  the  opinion  of  the  Vice  Chancel- 
lor In  the  Raisch  Case,  83  N.  3.  Eq.  at  page 
111,  90  Atl.  12,  to  an  unreported  case,  In  re 
EMmunds,  where  Chancellor  Runyon,  it  is 
said,  expelled  from  office  a  solicitor  who 
had  forged  a  decree  of  divorce.  The  fact 
that  no  opinion  is  reported  and  that  the 
Chancellor  "stayed  the  infliction  of  the  pen- 
alty" weakens  the  value  of  the  case  as  a 
precedent  even  in .  the  Court,  of  Chancery. 
We  cannot  avoid  the  thought  that  perhaps  he 
came  to  entertain  doubts  of  his  Jurisdiction. 
The  explanation  that  he  was  led  by  consider- 
ations of  mercy  seems  hardly  adequate  In 
view  of  the  serious  nature  of  the  offense — 
one  In  which  mercy  would  be  misplaced. 
Such  weight  as  the  case  might  have  had  in 
the  Court  of  Chancery  is  lost  in  the  face 
of  the  subsequent  action  of  Chancellor  Magle 
in  the  Cahill  Case,  and  it  was  never  follow- 
ed until  two  years  ago  in  the  Raisch  Case. 
Even  the  opinion  in  that  case  Is  of  no  more 


value  as  a  precedent  than  the  weight,  great 
to  be  sure,  to  be  given  to  the  view  of  the  very 
learned  and  able  Judge  who  gave  expression 
to  it  Confessedly  what  he  said  was  merely 
obiter,  since  the  question  of  Jurisdiction  was 
not  raised  In  the  case  (see  88  N.  J.  Eq.  85, 
86,  90  Aa  12),  and  the  discussion  of  that 
subject.  It  seems  probable,  was  intended  as 
a  foundation  for  a  claim  of  JnrlBdlctlon  In 
the  Court  of  Chancery  that  had  never  been 
exercised  before  with  the  possible  exception 
of  the  Edmunds  Case.  This  court  Is  not 
bound  by  the  'Raisch  Case  nor  by  the  cases  in 
the  Court  of  Chancery  that  have  followed  It 
during  the  last  two  yeans  without  any  fur- 
ther consideration  of  the  question  of  Juris- 
diction. We  have  thas  far  dealt  with  the 
question  as  one  of  statutory  oonstruction. 
The  Raisch  Oase  seeks,  however,  to  vindicate 
the  Jurisdiction  on  the  theory  that  the  power 
was  inherent  In  the -Court  of  Chancery  when 
the  Constitution  of  1844  was  ad<H>ted.  This 
is  deduced  from  the  fact  that  the  "jngii^ 
Caiancellor  exercised  the  power  over  the 
solicitors  in  bis  court  The  deduction  lacks 
support  In  fact  What  the  English  Chancel- 
lor did  was  to  strike  off  the  roll  of  the 
Court  of  Chancery  a  solicitor  who  was  en- 
rolled thereon.  Precedents  antedating  the 
Judicature  Acts  of  1873  and  1875  are  given 
in  Seton  on  Decrees,  651,  652.  There  Is 
nothing  that  we  have  found  or 'that  counsel 
has  cited  to  show  that  the  English  Chancel- 
lor ever  undertook  to  strike  a  name  off  the 
roll  of  the  King's  Bench.  The  very  reason 
that  the  order  now  brought  here  for  i^vlew 
rejects  the  precedents  of  the  English  Chan- 
cery and  "debars"  Mr.  Hahn  is  that  the 
established  form  of  order  would  be  absurd, 
since  Mr.  Hahn  has  never  signed  a  roll 
of  the  Court  of  Chancery.  A  novel  term  had 
to  be  invented  for  this  novel  proceeding  and 
he  Is  "debarred."  No  power  to  "debar"  was 
ever  asserted  by  the  English  Chancery. 

But  the  case  Is  of  too  much  Importance  to 
rest  the  argument  upon  the  novelty  of  the 
word  used,  significant  as  that  novelty  is.  The 
Jurisdiction  of  the  Court  of  Chancery  that  is 
protected  by  the  Constitution  of  1844  is  the 
Jurisdiction  that  e-^Isted  at  that  time.  This 
Jurisdiction  was  not  necessarily  the  same  as 
the  Jurisdiction  of  English  Chancery.  So  far 
as  the  latter  depended  on  English  statutes 
antedating  the  Revolution,  our  inquiry  must 
be  whether  the  statute  was  in  force  in  New 
Jersey.  The  regulation  of  the  enrollment 
which  meant  the  admission  to  practice,  of 
solicitors  was  regulated  at  the  time  of  our 
Revolution  by  statutes.  The  name  "solicit- 
ors" seems  to  have  arisen  in  tlie  seventeenth 
century.  Christian's  History  of  Solicitor,  74 
ff.  In  1729  the  act  of  2  Geo.  II,  c  23,  for  the 
better  regulation  of  attorneys  and  solicitors 
was  passed.  That  act  required  only  an  oath 
that  the  affiant  would  truly  ahd  honestly  de- 
mean himself  In  the  practice  of  an  attorney. 
Christian,  111.  We  have  already  referred  to 
the  act  at  length;    It  was  extended  (23  Ged. 
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II,  a  2(0  BO  as  to  glre  BoUcttom  the  prtrllege 
to  practice  in  tbe  King's  Bench  without  far- 
ther fee.  Tbe  tmp<«:t^^  point  Is  that  the 
practice  of  solicitors  was  regulated  by  stat- 
ute. By  the  Constltvtion  of  1776  it  was  pcot 
Tided  that  so  much  of  the  statute  law  as 
had  theretofore  been  practiced  In  the  colony 
should  still  remain  in  force,  until  altered  by 
the  Legislature.  To  make  definite  exactly 
what  was  meant,  tbe  Lagl^tnre  on  Novem- 
ber 24,  1792,  authorized  Judge  Faterson,  who 
was  then  Governor,  to  collect  and  reduce  into 
proper  form  all  tbe  statutes  of  England  or 
Great  Britain  which  before  the  Revolution 
were  practiced  and  which  by  the  Constltn- 
tlon  extended  to  this  state,  as  also  all  tbe 
public  acts  pasfied  by  tbe  Legislature  before 
or  since  the  Revolution  which  remained  in 
force ;  and  on  March  19, 1795,  authorized  him 
to  collect,  alter,  and  modify  the  statutes  be 
had  not  reported  on,  and  to  propose  to  the 
Liegislatnre  such  bUls  as  to  bim  should  ap- 
pear conducive  to  tbe  general  interests  of  tbe 
state  and  to  the  completion  of  the  revision 
and  system  of  the  laws  of  this  state.  Judge 
Paterson's  work  in  pursuance  of  these  legis- 
lative mandates  has  ever  since  been  treated 
as  a  complete  system  of  tbe  statute  law  of 
New  Jersey  in  1799.  Schomp  v.  Schenck,  40 
N.  J.  Law,  196,  29  Am.  Bep.  219.  Tbe  omis- 
sion of  the  acts  of  2  Geo.  II,  a  23,  and  of  23 
Gea  II,  c.  26,  together  with  tbe  enactment 
of  the  Practice  Act  of  1799,  make  it  clear 
that  the  English  law  as  to  the  admission  of 
solicitors  was  not  applicable  in  this  state, 
and  account  for  tbe  xmtform  practice  with 
reference  to  the  matter.  We  find  no  juris- 
diction of  such  proceedings  as  this  existing 
in  the  Court  of  Ghanoery  when  the  Constitu- 
tion of  1844  was  adopted. 

[3, 4]  Tbe  order  cannot  be  sustained  under 
tbe  section  of  the  Practice  Aet  requiring  tbe 
solicitor  to  act  under  the  direction  of  the 
court  That  obviously  refers  to  causes  in 
which  be  is  acting,  not  to  his  own  disquallfl- 
catlon  for  practicing  at  all,  which  is  the 
subject  of  another  clause  of  the  statute.  It 
is,  however,  suggested  that  the  order  made 
by  the  Chancellor  may  be  sustainable  as  a 
punishment  for  contempt.  This  amounts  to 
saying  that  what  tbe  Court  of  Cbancecy  can- 
not do  directly,  it  can  do  indirectly.  The 
distiiiction  between  the  power  to  punish  for 
contempt  and  the  power  to  disbar  is  pointed 
out  in  Re  Boblnaon,  19  WalL  505,  22  U  £d. 
206,  and  the  care  our  own  courts  take  to 
avoid  excessive,  punishment  for  contempt  is 
apparent  from  our  opinion  in  O'Rourke  t. 
aeveland,  49  N.  J.  Eq,.  677,  25  AtL  367,  31 


Am.  St  Rep.  719.  As  far  as  we  know  the 
power  to  pnslsh  for  contanapt  is  limited  to 
fine  and  imprisonment,  and  does  not  extend 
to  stripping  a  man  of  his  means  of  gaining 
a  living.  We  need  not  pursue  the  subject 
since  the  proceedings  do  not  purport  to  be 
proceedings  to  pnnlsb  for  contempt  and  there 
is  no  adjudication  of  a  contempt. 

As  the  Court  of  Chancery  was  without  jur 
risdlction  to  make  the  order,  the  motion  to 
dismiss  the  appeal  must  be  denied. 

[i]  The  question  whether  or  not  the  order 
debarring  tbe  appellant  may  be  held  to  be  an 
order  suspending  him  from  practicing  in  the 
court  of  Chancery  until  the  aupreme  Court 
has  acted  under  the  statute  is  not  presented 
by  a  motion  to  dismiss  tbe  appeal  whldi  is 
all  that  is  now  before  us;  such  a  question 
can  he  properly  dealt  with  only  upon  the 
appeal  itself  when  the  question  will  be  wheth- 
er the  order  brought  up  by  the  appeal  shall 
be  affirmed,  reversed,  or  modified. 

TBBNOHABD,  J.  (diflsentlng).  I  am  xmar 
ble  to  concur  in  the  conclusion  of  the  major- 
ity of  the  court.  I  think  tbe  Court  of  Chan- 
cery had  Jurisdiction  to  make  the  order  unr 
der  review.  I  think  it  had  power  to  make 
it  substantially  for  the  reasons  given  by  Yice 
Chancellor  Stevenson  in  his  opinion  in  Re 
Raisch,  83  N.  J.  Bq.  82,  90  Atl.  12,  In  which 
case  an  order  quite  like  the  one  here  was 
made.  Ii;  as  I  think,  the  Court  of  Chancery 
had  power  to  make  such  order,  it  follows,  up- 
on well-settled  principles,  that  it  is  not  ap- 
pealable.   I  vote  to  dismiss  the  appeal. 

I  am  requested  by  JusUces  GARRISON 
and  BLACK,  and  Judges  WHITE,  TER- 
HUNE;  and  HEPPEINHBIMER  to  say  that 
they  concur  in  tills  view. 


In  re  COSBT. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 
Feb.  9,  1016.) 

Proceedings  to  itrike  from  the  roll  the  nam« 
of  Alfred  B.  Cosey,  solicitor  in  chancery.  From 
an  order  of  the  Court  of  Chancery  (94  Atl.  54) 
prohibiting  Alfred  B.  Cosey  from  further  prac- 
ticing as  solicitor  or  counsel  in  the  Com^  Of 
Chanceiy,  he  appeals.  Motion  to  dismiss  appeal 
denied,  * 

Nelson  B.  Gaskill,  of  Trenton,  for  the  mo- 
tion.   Thomas  S.  Henry,  of  Newark,  opposed. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  is  denied  for  reasons  which  sufficiently 
aopear  in  the  opinion  filed  in  the  Matter  al 
Hahn,  96  Ati.  6«». 
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PBTTB'S  ADM*R  v.  OLD  BNGIASH 
SIiA.TB>  C30. 

(Supreme  Court  of  Vermont.     Rutland.    Feb. 
4,  1916.) 

1.  Masteb  and  Servant  <S=3286— Nequoence 

— qoestion  foe  juey. 

In  an  action  for  a  quarry  laborer's  death 
from  a  falling  stone  as  it  was  being  removed 
from  tiie  quarry,  held,  that  defendant's  negli- 
gence was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001.  1006,  1008,  1010- 
1015,  l6l7-103S,  10^1042^  10^  lOift-lOSO; 
Dec.  Dig.  <»3b286.1 

.2.  Masteb  and  Sehvant  ^(3»281— Injubt— I«- 

KOBANCE    OF    DEFEOTIVK    APPIXANCE  —  EVI- 
DENCE. 

In  an  action  for  a  quarry  laborer's  death 
-from  a  stone  falling  while  being  removed  from 
the  quarry,  evidence  held  to  jostify  a  fin<£ng  of 
dece£9ed'8  ignorance  of  the  defective  condition 
.of  the  appliances  used  in  removing  the  stone. 

[Ed.  Note. — For  other  cases,  see  Master  and 
.Servant,  Cent  Dig.  §J  887-996;  Dec.  Dig.  <3=» 
281.] 

3.  Masteb  and  Sebvant  «=>286— Injifbiks— 
Assumption  of  Risk— Question  for  Jubt. 

In  an  action  for  a  quarry  laborer's  death 
from  a  stone  falling  while  being  removed  from 
the  quarry,  held,  that  deceased's  assumption  of 
risk  was  for  the  jury. 

[Ed.  N<^e. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g$  106S-10e8;  Dec  Dig. 
«=>288.J 

4.  Masteb  ASD  Sebvart  ^=>289— Injubt  to 
Servant  —  Gontbibutobt  Negligence  — 
Avoiding  AcciDENiv-QtiESTioN  fob  Jubt. 

Where  a  <)ua.Tty  laborer;  in  avoiding  a 
falling  stone  as  it  was  being  removed  from  the 
-quarry,  moved  to  one  side,  and  was  killed  by  it 
as  it  was  deflected  in  its  descent  by  a  pin  pro- 
truding from  the  side  of  the  quarry,  held  wheth- 
er bis  conduct  was  that  of  a  prudent  man  was 
.for  .the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1089,  109O,  1092-1132; 
Dec.  Dig.  «=»289.] 

.6.  Masteb  and  Sebvant  4s»185— Delegation 

of  Dutt. 

If  a  servant  is  Instructed  to  inspect  an  ap- 
pliance, and  he  fails  therein  to  another's  injury, 
the  master  cannot  avail  himself  of  the  instruc- 
tions given  for  his  duty  to  furnish  reasonably 
safe  instrumentalities  and  keep  them  in  that 
condition  is  nondelegable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  385-421 ;  Dec.  Dig.  <S= 
185.1 

•  6.  Byidbnob  «=»518— Exraras— Compewenct. 
If  a  witness  is  experienced  with  a  mechan- 
ical instcument  in  'its  varioas  sizes,  and  has 
observed  by  comparison  the  strength  of  such  six- 
es, ho  is  qualified  to  give  an  opinion  as  to  the 
suitability  of  a  certain  size  for  certain  pur- 
poses, though  he  may  not  have  observed  the 
particular  instrument  or  its  use  in  controversy. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2317,  2318;  Dec.  Dig.  <8=»513.] 

7.  Appeal  and  Ebbob  €s>231  —  Questions 
Pbesented  fob  the  Fibst  TniB  ON  Ap- 
peal. 

An  objection  to  the  admission  of  evidence 

urged  on  appeal  that  was  not  assigned  at  the 

trial  Is  not  available. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {f  1299, 1352 ;  Dec  Dig.  «=> 

231.1 


8.  Appeal  and  Bbbob  «a»1056  — •  Habklbss 

.fiBBOB— EXOIiUSION   «r    EtriQENO— llIMATK- 

bialitt. 

Ifa  an  action  for  a  quarry  laborer's  death, 
exclusion  of  evidence  by  defendant  as  to  a  cus- 
tom of  safe^  praetioed'  by  employ^  waa  haimr 
less,  where  deceased,  while  coinplving  with  •ach 
alleged  custom,  met  nis  death. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4187-4193,  4207;  Dec  Dig. 
18=91066.] 

9.  WiTNfcBflES  43>»26S— Cboss-Exautnation. 

When  the  bieaking  «f  an  appliance  residts 
in  the  death  of  « .servant,  and  to  show  that  it 
was  of  insufBcient  size  a  witness  engaged  in  the 
same  business  testifies  that  he  uses  a  larger 
size,  It  is  error  to  deny  cross-examinatitm  as  to 
the  conditions  under  which  h*  usaa  it 

[Ed.  Note.— For  otber  casM,  see  WitneaBaK 
Cent  Dig.  SI  931-^48,  959 ;   Dec  Dig.  «=»288.J 

10.  Masteb  and  Sebvant  «=a260~P£KADiNa 
®=»433— Complaint — Omission  of  Matebi- 
AL  Allegation  —  Assumption  of  Risk  — 
Cube  bt  Vebdict. 

In  a  servant's  acijon  for  negligence,  if  the 
complaint  must  allege  a  nonasaumption  of  risk, 
and  if  the  omission  cannot  be  supplied  by  in- 
ference or  reasonable  Intendment,  it  is  a  fatal 
omission  not  curable  by  verdict 

[Ed.  Note.— For  other  cases,  sae  Master  aad 
Servant  Cent  Dig.  fg  844r-S48;  Dec  Dig.  «=9 
260;  Pleading,  Cent  Dig.  §1  1451-1477;  Dec. 
Dig.  (S=»433.] 

11.  Masteb  and  Sebvant  <3=»260— Complaint 
— DDE  Cabbi— Nonassumption  of  Risk. 

In  such  case  on  altegation  of  due  care  doea 
not  imply  a  nonassumption  of  risk. 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant  Cent  Dig.  gi  844-848;   Dec.  Dig.  «=> 

ElxceptionB  from  Rntiand  County  Oovrt; 
Leighton  P.  Slack,  jrudg«w 

Action  by  Idilgi  Pette's  administrator 
against  tjae  Old  BnglUh  Slate  Company. 
From  a  judgment  for  idaintiS,  defendant  ex- 
cepted. Reversed,  and  oaw  trial  ordered  on 
terms. 

Argued  before  MUNSON*  O.  J.,  aad  WAT- 
SON, HASEI/CON,  POWERS,  and  TAY- 
LOR, JJ. 

Phelps  &  Pratt,  of  Fairbaven,  and  Law- 
rence, Lawrence  ft  Stafford,  of  Rutland,  tor 
plaintiff.  T.  W.  Molon^  and  Walter  8.  Feo- 
ton,  both  of  Rutland,  for  defendant 


POWERS,  J.  [t]  Lolgl  Pette,  a  laborer  to 
the  defendant's  quarry,  was  killed  by  a  stone 
that  fell  and  crushed  hlnk  He  waa  at  work 
on  a  bench  in  the  pit,  and  tbe  stone  was  be- 
ing hoisted  out  of  the  quarry  by  a  half-inch 
chain  hitched  around  It  When  It  was  about 
to  pass  over  the  butt  of  tbe  tinarry  in  its 
^assag«  along  the  ctHAe  to  Its  destination, 
the  cable  sagged  so  mach  tbat  tbe  Eftone 
struck  against  the  bank ;  at  that  Instant  the 
chain  broke,  and  the  stone,  in  falling  struck 
an  Iron  pin  set  In  the  ledge,  glanced  off  to 
tbe  south  and  fell  upon  the  Intestata  There 
was  evidence  fairly  and  reasonably  tending 
to  show  that  this  chain  was  insufSdent  ia 
size  and  strength  to  handle  stones  of  the 
size  it  was  then  being  required  to  carry ;  that 
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It  was  an  old  chain,  bad  been  In  nse  for  some 
time,  and  that  sudi  chains  deteriorate  with 
nse;  that  It  Itad  been  freqtiently  repaired; 
that  an  acrident  befell  the  cable  on  whlcA 
the  carrier  ran  shortly  before  this  accident, 
and  it  had  been  so  temporarily  repaired  that 
it  sagged  under  a  load,  and  this  was  how  the 
atone  happened  to  strike  tilie  butt  of  the 
qnarry,  whereas,  if  the  cable  had  been  In 
Its  former  condition,  the  stone  would  bave 
swung  clear  and  passed  over  the  bntt  without 
foncldng  It;  And  that  the  inspection  of  the 
chain  by  the  superintendent  was  inadequate 
It  Is  very  plain  from  this  that  the  Question 
«f  the  defendant's  negligence  was  for  the 
Jury. 

[J-4]  Hiere  was  no  direct  evidence  that  the 
intestate  was  Ignorant  of  the  condition  of 
the  cable  or  the  Insufficiency  of  tbe  chain, 
but  the  circumstances  tended  strongly  to  in- 
dicate that  be  was  Ignorant  of  these  matters, 
and  the  jury  was  fully  Justified  In.  so  flndlnfe 
If  the  fault  in  the  chain  was  Its  Insufficient 
size.  It  would  require  Judgment,  experience, 
and  qieclal  knowledge  to  determine  its  in- 
sufficiency. The  approximate  weight  of  the 
stone  to  which  it  was  fastoied  would  also  b« 
a  matter  of  Judgment  and  experience.  The 
character  of  the  Intestate's  duties,  the  short 
time  he  had  worked  In  this  quarry,  the  lack 
of  occasion  and  opportunity  on  his  part  of 
inspecting  the  chain  or  the  loads  put  upon  It, 
and  the  character  of  tbe  man  aa  shown  by 
the  record  were  circumstances  warranting  an 
inference  that  he  was  Ignorant  of  tbe  facts 
referred  to.  So  far  as  tbe  condition  of  the 
cable  Is  concerned,  the  evidence  shows  that 
he  was  not  present  when  it  was  Injured  or 
repaired,  and  the  evidence  tended  to  show 
tbat  he  knew  nothing  about  it.  Tbe  question 
of  assumption  of  risk  was  for  the  Jury. 
Wben  tbe  stone  started  up  out  of  the  pit, 
Rossi,  the  man  who  chained  It,  and  who  was 
at  work  on  the  same  bench,  called  to  the  In- 
testate to  "look  out"  Thereupon  the  latter, 
who  was  not  then  near  the  stone,  ran  over 
to  the  corner  of  tbe  beucb  about  10  feet 
away,  and,  when  tbe  warning  sound  indicat- 
ed that  the  stone  was  about  to  fall,  he  start- 
ed toward  tbe  west  to  avoid  Its  bitting  blm. 
It  Is  quite  apparent  that  tbe  intestate  was  far 
enough  to  one  side  of  the  stone — one  witness 
put  tbe  distance  at  19  feet — and  tbat  he 
wonld  have  been  safe  if  the  stone  had  not  in 
falling  struck  tbe  pin  and  glanced  oft  in  his 
direction.  Wben  It  did  fall  he  was  too  late 
to  escape  it  Tbat  he  did  not.  In  fact,  reach 
a  place  of  safety  does  not  necessarily  imply 
tbat  he  did  not  use  due  care.  Ingram's 
Adm'x  V.  Rutland  R.  Co.,  88  Vt  278,  95  Atl. 
544.  The  question  is:  Did  he  exercise  the 
care  of  a  prudent  man?  He  seasonably 
sought  a  place  of  safety,  and,  had  It  not  been 
for  the  glancing  of  the  stone,  the  place  select- 
ed wonld  have  availed  him.  It  was  for  the 
Jury  to  say  whether  or  not  his  conduct  meas- 
ured up  to  the  prudent  man  standard. 

It,  •]  Klltoy  V.  Toss,  161  Mass.  188,  86  N. 


E.  746,  and  Kinney  r.  Corbln,  132  Pa!  341,  19 
Atl.  141,  cited  by  the  defendant,  are  not  au- 
thorities to  the  contrary.  The  former  In- 
volved only  the  fall  of  a  stone  by  the  break- 
ing of  a  chain ;  the  plaintiff  volunthrlly  put 
his  foot  under  the  stone  and  made  no  attempt 
to  keep  out  from  under  It  In  the  latter  case 
the  plaintiff  not  only  voluntarily  went  under 
the  stone,  but  he  knew  that  the  chain  was 
Considered  unsafe.  In  neither  of  the  cases 
did  any  unusual  condition,  like  the  bounding 
of  this  stone  from  the  pin,  appear.  It  was 
not  error  to  exclude  the  testimony  as  to  In- 
strnctions  given  by  the  defendant  to  Rossi  In 
regard  to  inspecting  the  chain.  The  duty  of 
the  master  to  furnish  reasonably  safe  instru- 
mentalities and  to  keep  them  in  that  condi- 
tion is  nondelegable.  If  Rossi  negligently  dis- 
charged that  duty  or  omitted  it  altogether, 
the  shortage  was  that  of  the  defendant. 
Tames  Moloney,  a  pitman  of  22  years'  experi- 
ence, was  improved  as  a  witness,  and  testi- 
fied, In  effect  tbat  a  hilf-lneh  chain  Is  not 
heavy  enough  to  bandle  a  stone  the  size  of 
the  one  which  is  here  In  question.  The  de- 
fendant objected  and  excepted  to  this  testi- 
mony on  the  ground  that  the  witness  "bad 
made  no  special  observation  of  this  subject" 
But  the  vritness  testified  to  bis  experience 
with  chains  of  various  sizes,  and  that  he  had 
observed  by  comparison  the  strength  of  varl- 
ous-Blsed  (Aalns.  This  warranted  a  finding 
that  he  was  qualified  to  give  an  opinion  as 
to^  the  snltBblUty  of  a  balf-lnch  chain  and  the 
roUng  was  without  error. 

[7]  The  defendant  also  complains  tbat  this 
WltniesB  was  allowed  to  state  that  he  did  not 
use  a  half-ln(ft  chain  because  it  is  not  strong 
enough,  without  any  showing  that  the  condi- 
tions under  whlcb  he  used  a  chain  were  at 
all  idmllar  to  those  in  the  defendant's  quarry. 
But  the  transcript  shows  that  the  kind  of  a 
cbaln  used  by  the  witness  was  brought  out 
in  his  cross-examination,  and  that  when  on 
redirect  examination  he  was  asked  why  he 
did  not  use  a  half-inch  chain  only,  a  general 
objection  was  made  tbat  his  answer  would  be 
Incompetent  and  irrelevant  It  was  not  sug- 
gested that  there  should  be  a  showing  of 
similarity  of  conditions.  So  the  point  now 
made  for  the  first  time  is  not  available. 

[I]  The  defendant  was  not  harmed  by  the 
eSccluBlon  of  evidence  as  to  the  custom  of  the 
empIoySs,  including  the  Intestate,  to  get  out 
from  under  a  stone  when  it  was  hoisted  out 
of  tbe  irft  This  Is  Just  what  the  Intestate 
did  on  the  occasion  of  his  injury.  Proving 
such  a  custom  would,  at  best  only  tend  to 
8h«w  a  duty  on  tbe  part  of  the  Intestate  to 
get  out  from  under  this  stone.  He  did.  So 
tbe  evidence  was  ImmaterlaL 

[•]  Joel  Qilffltb,  a  quarry  foreman,  wtis  a 
witness  for  the  i^lalntlff.  Subject  to  excep- 
tion he  was  allowed  to  state  that  he  used  a 
nlne-slxteentb  chain  for  hoisting  stone  in  his 
quarry.  Tbe  defendant  does  not  complain  of 
this,  but  in  cross-examination  of  this  witness 
tbe  defendant  was  denied  the  privilege  of 
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aaking  Orlffltb  how  large  tbe  blocks  were 
that  they  took  out  of  that  auarry.  Of  this 
the  defendant  now  complains.  The  defend- 
ant urged  his  Claim  of  a  right  to  pursue  this 
inquiry  on  the  ground  tliat  it  would  explain 
why  a  larger  chain  was  used  In  that  <iu&ny. 
To  the  exclusion  of  this  testimony  an  excep- 
tion was  saved.  The  cross-examination  was 
erroneously  excluded.  Cross-examination  is 
a  tight,  and,  though  it  is  a  matter  wUcb  tlie 
discretion  of  the  court  may  largely  control, 
the  right  Itself  must  not  be  infringed.  State 
v.  Plant.  67  Vt  454,  32  Att  237,  48  Am.  St 
Bep.  821.  The  only  purpose  of  tlie  direct  evi- 
dence of  this  witness  showing  tliat  a  larger 
chain  was  used  In  his  quarry  was  to  show 
inferentlally  that  the  one  used  by  the  defend- 
ant was  too  small.  But  the  value  of  this  evi- 
dence would  depend  upon  the  similarity  of 
conditions ;  if  the  loads  in  the  witness*  quar- 
17  were  heavier  than  those  handled  in  the 
defendant's  quarry,  a  heavier  chain  would, 
of  course,  be  required.  And  without  a  knowl- 
edge of  the  facts  which  the  defendant  sought 
to  bring  out  the  Jury  might  and  most  likely 
would  accept  the  evidence  as  indicating  that 
the  defendant's  chain  was  too  small  for  the 
work.  With  a  knowledge  of  these  facts,  the 
importance  of  the  testimony  might  seem  too 
slight  for  consideration. 

[10,11]  The  defendant  moved  In  arrest  of 
judgment  on  the  ground  that  the  declaration 
did  not  negative  the  intestate's  knowledge  of 
the  conditions  and  dangers  surrounding  him 
when  injured ;  in  other  words,  did  not  allege 
nonassumption  of  risk.  That  it  was  neces- 
sary for  the  plalntltC  to  allege  and  prove  his 
Ignorance  is  the  settled  law  of  this  state. 
Brainard  v.  Van  I>yke,  71  Vt  359,  46  Aa 
758 ;  Dunbar  v.  Cent  Vt  Ry.  Co.,  79  Vt  474, 
66  Atl.  628;  Batch  v.  Beynold's  Estate,  80 
Vt  294,  67  AtL  816;  McDuffee's  Adm'x  v. 
B.  &  M.  Railroad,  81  Vt  52,  69  Aa  124; 
Barney's  Adm'x  v.  Quaker  Oats  Co.,  85  Vt 
382,  82  AtL  113 ;  Fowlie's  Adm'x  v.  McDon- 
ald, Cutter  &  Co.,  86  Vt  395,  85  Aa  692. 

It  does  not  necessarily  follow,  however, 
that  Judgment  will  be  arrested  for  this  omis- 
sion, though  it  would  leave  the  declaration 
open  to  demurrer.  Many  defects  are  cured 
by  verdict  The  rule  as  stated  by  Mr.  Ser- 
geant Williams  is  as  follows : 

"Where  there  is  any  defect,  imperfection,  or 
omisiiion  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection 
upon  demurrer,  yet,  if  the  issue  joined  be  such 
as  neeessarily  required  on  the  trial  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury  to 
give  or  the  jui7  would  have  given  the  verdict 
such  defect  imperfection,  or  omission  is  cured 
by  the  verdict"    1  Saund.  228,  note  1. 

It  is,  however,  as  has  been  frequently  point- 
ed oat,  only  where  a  fair  and  reasonable  In- 


tendment can  supply  ttie  defect  that  a  verdict 
cures.  If,  therefore,  a  necessary  allegation 
be  altogether  omitted  from  a  declaratioo,  a 
verdict  will  not  cure  the  dlfflcnlty.  Jack- 
son v.  Peskel,  1  M.  &  S.  234.  In  audi  a  case 
no  cause  of  action  Is  set  op;  consequently 
there  is  no  sufficient  support  for  a  plaintiff's 
verdict  Tbia  rule  has  been  frequently  rec- 
ognized and  approved  by  this  court  State  v. 
Hodgson,  66  Vt  134,  28  Aa  1089,  and  cases 
cited.  If  no  cause  of  action  is  alleged,  none 
need  be  proved,  and  there  is  no  ground  tor 
assuming  that  It  was  proved.  Noyes  v.  Par- 
ker, 64  Vt  379,  24  Aa  12. 

"The  law  of  the  subject  is/*  says  Judge  Row- 
ell  in  Baker  v.  Sherman,  73  Vt  26,  50  Ad.  633, 
"that  if  the  declaration  omits  to  allege  any  fact 
essential  to  a  right  of  action,  and  it  is  not 
implied  in  nor  inferable  from  the  finding  of  tliose 
that  are  alleged,  a  verdict  for  the  plaintiS  does 
not  cure  the  defect" 

So  the  exact  question  is :  Is  the  Intestate's 
ignorance  implied  in  or  inferable  from  the 
facts  alleged,  all  of  which  must  be  taken  aa 
established?  The  only  allegation  pointed  ont 
by  the  plaintifF  as  inferentlally  covering  the 
p<tot  is  ae  one  averring  that  ae  intestate 
was  in  ae  exercise  of  due  Care,  and  Henry  ▼. 
Fitchburg  R.  R.  Co..  65  Vt  436,  26  Aa  485, 
is  cited.  But  ae  question  actually  made  in. 
that  case,  as  is  shown  by  ae  opinion,  was  tlie 
question  of  contributory  negligence,  and  not 
assumption  of  risk,  and  ae  case  is  not  an- 
aorlty  here.  That  one  is  exercising  due 
care  does  not  necessarily  imply  that  he  is 
ignorant  of  ae  dangerous  conditions  sur- 
rounding him.  It  may  well  be  aat  be  is 
fully  aware  and  appreciative  of  ae  condi- 
tions and  ae  dangers.  Therefore  ae  alle- 
gation of  ae  one  fact  does  not  by  Implicatioa 
cover  ae  oaer.  Louisville,  etc.,  R,  Co.  v. 
Corps,  124  Ind.  429,  24  N.  E.  1016,  8  L.  R.  A. 
636;  Chicago,  etc.,  Co.  v.  Norman,  49  Ohio 
St  698,  32  X.  E.  857.  The  declaration  omits 
a  material  allegation  aat  cannot  be  supplied 
by  Inference  or  reasonable  Intendment.  In 
accordance  wia  ais  view  It  is  held  aat  a 
failure  to  allege  freedom  from  contributory 
negligence  is  not  cured.  Eberhart  v.  Relster, 
96  Ind.  478;  Decatur  v.  Simpson,  115  Iowa, 
348,  88  N.  W.  839.  The  motion  in  arrest  was. 
Improperly  overruled. 

Judgment  reversed,  and  new  trial  ordered, 
on  terms  aat  ae  plaintiS  pay  defendant's 
costs  up  to  ae  time  of  filing  a  new  declara- 
tion, and  take  none  during  that  time  if  he 
Anally  recovers,  except  for  service  of  ae  writ 
and  entry  of  ae  action. 

If  a  new  trial  is  not  accepted  on  aes& 
terms,' let  judgment  on  ae  verdict  be  arrest- 
ed wia  costs  in  this  court  and  in  the  court 
below. 

Cause  remanded. 
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WEBB  ▼.   STATB. 
(Supreme  Court  of  Vermont     Chittenden. 
Feb.  7,  1»1&) 

1.  GBuniTAi.  Law  «=>956— Nbw  Tbiai^-Loss 
o»  Heasiro  on  Exceptions — ^Matters  Con- 

SIOEBED. 

On  a  petition  to  the  Supreme  Court  for  a 
new  trial  under  P.  S.  2018,  for  failure  to  get 
a  hearing-  on  a  bill  of  exceptions  because  it  was 
not  filed  on  thne,  the  court  'will  consider  only 
the  circamstances  which  caused  petitioner's  loss 
to  the  right  to  a  hearing  on  his  ezoeptions,  and 
not  the  merita  of  the  exceptions,  though  they 
be  annexed  to  the  petition  and  briefed  by  the 
parties. 

[XM.  Note.— For  other  cases,  see  Criminal 
I.aw.  Cent  Dig.  U  240^2111 ;  Dec.  Dig.  «» 
950.1 

2.  CanaNAi,  Law  «=»911— New  Tbial— Loss 
OF  HEABnto  ON  Exceptions  —  Absence  or 
Fault. 

The  granting  of  a  new  trial  in  a  criminal 
case  by  the  Supreme  Court  for  faUure  to  get  a 
heaiiag  on  a  bill  of  exceptions  because  it  was 
not  filed  on  time  is  a  proper  exercise  of  the 
ccort'B  discretion  under  P.  S.  2018,  when  pe- 
titioner's neglect  to  properly  file  the  bill  was 
dne  to  the  granting  of  a  stay  of  execution  and 
taking  liail  potding  proceedings  in  the  Supreme 
Court  under  a  mistaken  view  among  members 
of  the  bar  of  the  unsettled  state  of  the  law  as 
declared  in  P.  S.  1978,  1981,  2322,  providing 
for  the  passing  of  causes  to  the  Supreme  Court. 
fEd.  Note.— For  other  cases,  see  Criminal 
I*w.  Cent  Dig.  i  21S4 ;  Dec  Dig.  «S=»»11.3 

James  Watson  Webb  was  convicted  of  per- 
mitting dogs  to  run  at  large  unattended  and 
petitioned  the  Supreme  Court  tor  a  new  trial. 
Petition  granted.    Cause  remanded. 

See,  also,  89  Vt  826,  95  Ati.  892. 

Argued  before  MDNSON,  O.  X,  and  WAT 
SON,  HA8ELT0N,  POWERS,  and  TATLOR, 
JJ. 

E.  M.  Horton,  of  Burlington,  and  Warren 
B.  Austin,  of  St  Albans,  for  petitioner.  Theo- 
dore E.  Hopkins,  State's  Atty.,  of  Burling- 
ton, for  the  State. 

TATLOR,  J.  This  Is  a  petition  fttr  a  new 
trial.  The  petitioner  was  convicted  at  the 
September  term,  1914,  of  Chittenden  county 
conrt  f<w  permitting  certain  dogs  of  which 
he  was  the  owner  to  run  at  large  unattended 
in  violation  of  law.  After  verdict  the  peti- 
tioner moved  to  set  It  aside  as  against  the 
erfdence,  for  that  there  was  no  evidence  of 
pennis.slon,  and,  further,  as  being  unreason- 
able and  nnjnst  on  the  whole  evidence.  The 
motion  was  overruled  under  exception,  fol- 
lowed hiy  Judgment  and  sentence.  The  court 
noted  petitioner's  exceptions  on  the  docket, 
ordered  Stay  of  execution,  and  admitted  him 
to  bail  pending  proceedings  In  this  court 
After  final  adjournment  of  court  and  within 
30  days  thereafter,  petitioner  procured  to  be 
signed  by  the  presiding  judge  and  filed  with 
the  clerk  a  bill  of  exceptions  allowed  by  con- 
sent of  the  state's  attorney,  and,  as  redted  in 
the  bill,  "subject  to  the  right  to  allow  at  this 
time."  The  cause  was  heard  at  the  May 
term,  1915,  of  this  conrt  on  petitioner's  bill 


of  exceptions,  and  at  the  October  term,  1915, 
the  exceptions  were  dismissed,  as  not  having 
been  filed  within  tlie  time  allowed  by  law. 
See  State  y.  Webb,  89  Vt  826,  95  Atl.  892. 

It  la  alleged  in  the  petition  that  counsel  for 
petitioner  understood  that  what  had  been 
done  was  all  that  was  required  by  law  to  save 
for  review  the  questions  presented  by  the 
exceptions;  and  petitioner  asserts  that  he 
lost  the  benefit  thereof  without  fault  on  his 
part  No  question  Is  raised  as  to  the  sufil- 
dency  of  the  allegations  of  the  petition  nor 
of  the  proof  of  the  facts  alleged ;  the  state's 
attorney  expressly  waiving  all  Informalities 
and  agreeing  thait  the  qilestion  be  considered 
on  its  merits. 

[1]  The  bill  of  exceptions  filed  in  the  orig- 
inal case  Is  annexed  to  and  made  part  of  the 
petition,  and  both  parties  have  briefed  the 
qnestlcHis  thereby  sought  to  be  brought  here 
for  review.  But  the  merits  of  the  exceptions 
are  not  for  consideration  on  a  petition  for 
a  new  trial  based  on  failure  to  get  a  hearing 
in  this  court  on  the  exceptions.  Hotel  Ver- 
mont Co.  V.  Cosgriff,  89  Vt  173,  94  AtL  496; 
Nel8«Hi  V.  Marshall,  77  Vt  44,  58  Atl.  793. 
Petitioner's  right  to  a  new  trial  depends  upon 
a  consideration  of  the  circumstances  through 
which  he  lost  the  benefit  of  &  bearing  on  his 
exceptions. 

Petitioner  urges  that  the  granting  of  a  new 
trial  Is  wholly  a  matter  of  discretion.  While, 
as  said  In  Massucco  v.  Tomassi,  78  Vt.  188, 
196,  62  AtL  57,  the  statute  uiKler  which  this 
petition  is  brought  (P.  8.  2018)  has  fixed  no 
limitation  to  the  power  of  the  oourt  to  giant 
new  trials  noc  prescribe  the  grpunds  therefor, 
it  is  not  a  discretion  to  be  exercised  arbitrari- 
ly. Such  a  petition  is  addressed  to  the  legal 
or  judicial  discretion  of  the  court  Uncoin 
V.  Central  Vermont  By.  .Co.,  82  Vt  187,  72 
AU.  821,  137  Am.  St  Bep.  998.  The  court 
Jias  frequently  construed  the  statute,  giving 
it  a  broad  scope  and  liberal  construction  in 
view  of  its  remedial  nature,  but  has  fixed  cer- 
tain well  defined'  boundariea  of  Its  powers. 
See  Nelson  v.  MarshaU,  77  Vt  44,  46,  58  Atl. 
793.  Among  these  it  has  steadily  adhered  to 
tlie  rule  that  want  of  diligence  on  the  part 
of  the  party  petitioner  or  his  counsel  af- 
fecting the  grounds  for  a  new  trial  will  de- 
feat the  petition.  The  latest  case  Involving 
this  qoestion  is  Hotel  Vermont  Ca  v.  E.  i\ 
Moore's  Estate,  89  Vt  tt-.  96  Atl.  382,  de- 
cided at  the  Jannary  term,  1916i 

It  remains  to  consider  whether  petitioner's 
neglect  to  procure  and  file  a  aigpied'  bill  oi 
exceptions  l>efore  final  adjournoient  of  oourt 
was,  in  the  circumstances,  excosahle.  It  'A'as 
clearly  due  to '  connsel's  mistake,  of  the  law. 
which  ordinarily  will  not  excnsa  See.Mov- 
gan  T.  Houston,  26  Vt/  570. 

ft]  There  are  exoeptloes  to  tMs  rale,  bow- 
ever,  dependent  upon  the  cipeumstxinoes  of 
the  part4cal«r  cdse.  A  new  trial  haS'  been 
granted  as  for  surprise  wh^re  'ovidence'cf- 
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feied  was  admissible  npon  authority  of  a  re- 
ported decision  of  this  court,  but  was  exclud- 
ed by  the  trial  court  la  overruUng  the  deci- 
sion (Starkweather  y.  Loomls,  2  Vt  573), 
where  a  respondent  was  advised  "by  counsel 
that  certain  testimony  against  him  would  not 
be  admitted,  In  consequence  of  which  he  omit- 
ted to  procure  rebutting  evidence,  where  the 
question  of  Its  admissibility  was  so  doubtful 
that  it  was  not  deemed  strange  that  counsel 
gave  the  advice  (State  v.  Williams,  27  Vt 
724).  For  other  exceptional  cases  see  Dow 
V.  Hinesburgh,  1  Alkens,  35 ;  Stanton  v.  Ban- 
nister, 2  Vt  464. 

The  statutes  lack  clearness  in  the  matter  of 
exceptions  in  criminal  cases.  P.  S.  1078,  pro- 
vides that: 

"Issues  »  •  •  and  questions  of  law,  aris- 
ing upon  the  trial  of  an  issue  of  fact,  by  the 
court  or  jury,  and  placed  upon  the  record  by 
agreement  of  the  parties  or  allowance  of  court, 

•  ♦  *  may  pass  to  the  Supreme  Court  for 
final  decision." 

P.  S.  2322  provides  that: 

"Questions  of  law  decided  by  the  county  court, 

•  *  •  in  a  prosecution  »  ♦  •  for  a  crime 
or  misdemeanor,  shall,  after  verdict  of  guilty 
is  returned,  upon  motion  of  the  respondent,  be 
allowed  and  placed  upon  the  record;  and  the 
same  shall  thereupon  pass  to  the  Supreme  Court 
for  final  dedsion." 

Neither  section  provides  how  such  questions 
shall  be  "placed  upon  record" ;  but  P.  S.  1981, 
prescribes  how  It  shall  be  done  In  dvll  causes. 
We  are  aware  that  before  the  decision  of 
State  v.  Webb,  supra,  there  were  divergent 
views  among  the  members  of  the  profession 
as  to  the  necessity  for  filing  a  bill  of  excep- 
tions in  a  criminal  cause  before  the  adjourn- 
ment of  court  It  was  thought  by  seme.  In 
the  absence  of  a  statute  applying  In  terms  to 
criminal  causes,  that  a  compliance  with  the 
requirements  of  P.  S.  1981,  was  sufficient,  that 
counsel  were  only  required  to  see  that  excep- 
tions were  noted  on  the  docket  In  term  time, 
and  that  when  so  noted,  they  were  "allowed 
and  placed  upon  the  record"  within  the 
meaning  of  the  statutes. 

Petitioner's  attorneys  evidently  relied  upon 
this  mistaken  view  of  the  law.  They  had 
their  exceptions  noted,  and  thereupon  pro- 
cured from  the  court  an  order  staying  execu- 
tion and  fixing  bail,  which  'was  furnished, 
pending  proceedings  in  this  court  This  order 
was  premature.  It  should  not  have  been 
made  until  the  exceptions  were  allowed,  or, 
in  other  words,  signed,  and  filed  as  part  of 
the  record  in  the  case.  The  action  of  the 
trial  court  in  this  regard  was  calculated  to 
mislead,  and  very  likely  contributed  to  the 
mistake  which  petitioner's  attorneys  made. 

We  think  that  the  action  of  the  court  in 
granting  stay  of  execution  and  taking  ball 
pending  proceedings  In  this  court  In  view  of 
the  then  unsettled  state  of  the  law,  makes  the 
case  exceptioDal,  tibtat  the  mistake  of  petition- 
er's counsel  should,  in  the  circumstances,  be 
.regarded  as  excusable,  and  that  a  new  trial 
should  be  granted. 


Judgm^it  and  sentence  vacated,  verdict  set 
aside,  petitlmi  granted,  and  cause  remanded 
for  a  new  trial. 


PIBST  NAT.  BANK  OP  ENOSBDEG  PALLS 

v.  BAMFORTH. 

(Supreme  Court  of  Vermont    Franklin.     Feb. 

4,  1916.) 

1.  Bankrdptoy   «s»318  —  "Dbbi"   withui 
Bankbuptoy  Act. 

A  claim  arising  in  tort  of  a  character  which 
can  be  waived  and  an  action  quasi  ex  cootracta 
maintained  is  a  debt  within  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  f  17,  30  SUt 
550,  as  amended  by  Act  Feb.  5,  1903,  c  487,  I 
6.  32  Stat  796  (U.  8.  Oomp.  St  1013,  f  9801]) 
and  provable. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {§  481,  482;  Dec.  IMg.  <S=>318. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Debt] 

2.  Action  «=>28— Waiver  of  Tost. 

A  maker  of  a  note  who  deposited  with  the 
payee  as  security  a  note  executed  by  a  third 
person,  and  who  collected  the  note  by  falsely 
representing  to  the  third  person  that  he  still 
held  it,  and  who  converted  the  proceeds,  was 
guilty  of  a  tort  of  a  character  which  the  payee 
could  waive  and  maintain  assumpsit. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  f§  196-215:   Dec.  Dig.  «=928.] 

8.  BANKBtTPTCT  iS=»423— Discharge— "Fal8« 

Pbetehbes." 

A  claim  of  a  payee  of  a  note  against  the 
maker  based  on  the  act  of  the  maker  collecting 
and  converting  the  proceeds  of  a  note  deport- 
ed as  security  is  not  one  for  obtaining  money 
by  false  pretenses  within  Bankruptcy  Act  i  1*7, 
providing  that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts 
except  such  as  are  liabilities  for  obtaining  proi>- 
erty  by  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  Banknipter, 
Cent  Dig.  {  818;   Dec.  EHg.  «=»423. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second. Series,  False  Pretenses.] 

4.  Bankeuptoy  «=»424  —  Dischabok— Wnx- 
Toz.  ANn  Maucious  Injubies  to  the  Pbop> 
XBrr  of  Anotekb. 
The  liability   of  the  maker  did  not  arise 
fiom  willful  and  malicious  injuries  to  the  prop- 
erty of  the  payee  within  Bankruptcy  Act  I  1 «, 
declaring  that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  his  provable  debts,  ex- 
cept such  as  are  liabilities  for  willful  and  ma- 
licious injuries   to   the  i>erson   or  property   of 
another;   for  title  to  the  proceeds  vested  in  the 
payee  at  least  not  until  it  took  some  action  to- 
ward asserting  ownership  of  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  787,  818 ;   Dec.  Dig.  <S=»424.] 

6.  Bankbuftoy  «=>425  —  Debts  Schedulsd. 
Bankruptcy  Act  i  17,  providing  that  a  dis- 
charge in  bankruptcy  shall  release  a  bankrupt 
from  provable  debts  except  such  as  have  not 
been  duly  scheduled  in  time  for  proof  and  al- 
lowance, unless  the  creditor  had  notice  of  the 
proceedings  in  bankruptcy,  Is  not  available  to 
the  payee,  who  had  full  and  seasonable  knowl- 
edge of  the  bankruptcy  proceedings  against  the 
maker  and  his  collections  on  the  collateral  not& 
[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
Cent  Dig.  {  775 ;   Dec.  Dig.  «=»425.1 

6,  Bawkbuptcy   e=5>426— Dischab«»— "Fidu- 

ciaby  Capacity"— "Tbdstee  De  Son  Tobt.** 

The   term   "fiduciary   capacity,"   in   Bank. 

rnptcy  Act  i  17,  declaring  that  a  diichaice  in 

banicruptcy  shall  release  a  bankrupt  from   hi» 


jessFgr  oUiar  easM  ue  sama  topie  and  KBY-NUMBBR  in  all  Kajr-Numberad  OifMU  aodlBdWHi* 


Digitized  by 


Google 


vtl 


VlBSt  NAT,  BAKE  ▼.  BAMFORTH 


Cftl 


prarrabh  debts,  accept  mdi  as  were  created  by 
fraud,  embeaakmeikt,  miMipprwriatioii,  or  de- 
falcation or  in  an;  fidndary  capacity,  relates 
back  to  and  qualifies  the  terms  "fraud,"  "em- 
beKilcment,"  "'misappropriation,"  and  "defalca- 
tion," and  embraces  only  technical  trusts,  and 
^oea  not  apply  to  an  impUed  trust,  and,  though 
one  may  become  a  trustee  de  son  tort  bf  assum- 
ing the  administration  of  a  trust,  a  single  act 
of  conrerslon  does  not  make  one  a  trtistee  de 
aoa  tort,  and  there  can  be  no  trustee  de  son  tort 
in  iin{4ied  trusts  iritbin.  the  statute. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
C«nt  Dig.  fl  78T,  TO1-80T;   Dec.  Dig.  «=»42e. 

For  other  deflnitloira,  see  Words  and  Phrases, 
First  and  Second  Series,  EMdaciary  Capacity; 
Trustee  De  Son  Tort] 
7.  Bankbuptct    e=»426  —  Dmohabob— Pidu- 

ciARY  Capacitt— Debt. 

To  bring  a  debt  within  the  statute,  the 
fiduciary  relation  must  have  existed  preriously 
to  or  Independently  of  tlie  particular  tramsacttott 
from  which  the  debt  arises. 

rEd.  Note.— For  other  cases,  see  Baskruptcy, 
Cent.  Dig.  fS  78T,  791-807;   Dec.  Dig.  <8=»l2a] 

&    BANKBUPTCT       €=^26     —     DiBCBABGE        IK 
BAKKBUIrrCT— ErraCT— "iNrENIXONAl.I.Y"— 

"Wnxrai/." 

A  finding  that  defendant  diaeharg«d  in 
bankruptcy  intentionally  converted  the  funds  of 
plaintia.  and  that  the  cause  of  action  arose  from 
the  TviUfuI  and  malicioas  act  and  neglect  of  de- 
fendant, does  not  show  a  claim  not  discfaanged 
ander  the  Bankruptcy  Act,  i  17,  for  the  woitl 
"intentionally."  adds  nothing  to  the  finding  as 
the  word  'Vlllfnl"  means  Intentional,  and  the 
statement  that  defendant  converted  the  fnnds  of 
plaintiff  is  bat  a.  oonclusien  of  law. 

[Gd.  Note.— Foe  otibiar  oases,  see  Baakmptey, 
Cent  Dig.  i§  787.  7»1^807;   Dec.  Dig.  «=»«5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intentionally;  Will- 
ful.l 

Bxceptlons  from  Franklin  Cotinty  Court; 
Prank  Zt.  Fish,  Judge. 

Action  by  the  First  National  Bank  of  Enos- 
trarg  Falls  against  E.  K  Bamforth.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  exceptions.  Reversed,  and  judgment 
for  defendant  ordered. 

S.  R.  Borigbt,  of  Rlchford,  and  M.  H. 
Alexander,  of  St  Albans,  for  plaintiff.  Ho- 
gan  &  Hogan,  of  St  Albans,'  for  defendant. 

POWERS,  J.  Bamforth  owed  the  bank  a 
note,  and  put  up  as  aecurity  therefor  a  cer- 
tain negotiable  note  signed  by  one  Hetcalf. 
The  bank  failed  to  notify  Metcalf  of  the 
transfer  of  his  note,  and  he  paid  It  to  Bam- 
forth, who  falsely  represented  that  he  still 
held  It  Bamforth  appropriated  the  avails  of 
the  collateral  note  to  his  own  use,  and  was 
afterwards  discharged  In  bankruptcy.  The 
Unportaitt  question  In  the  case  is:  Does  the 
bank's  claim  against  Bamforth  on  account 
of  such  collection  and  appropriation,  assum- 
ing the  validity  of  such  claim,  survive  the 
discharge? 

The  provisions  of  section  17  .of  .the  Bank- 
ruptcy Act  Involved  here  read  as  follows: 

"A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  except 
such  as:  •  *  •  (2)  Are  liabilities  for  obtain- 
ing property  by  false  pretensps  or  false  repre- 
sentations, or  for  willful  and  malicious  injuries 


to  the  person  or  property  of  another;  *  *  *> 
(3)  have  not  been  dul^  scheduled  in  time  tae 
proof  and  allowance,  with  the  name  of  the  credir. 
tor  If  known  to  the  bankrupt,  unless  such  credi- 
tor had  notice  or  actual  Icnowledge  of  tbe  pro- 
ceedlags  in  bankruptcy;  or  (4)  were  created  by 
his  fraud,  embezzl<Hnent  misappropiiation,  or 
defalcation  while  acting  as  an  officer  or  in  any 
fiduciary  capacity." 

[1]  J^o  question  Is  made  as  to  the  original 
validity '  of  the  plaintiff's  dalffi,  and  we 
therefore  assume  It  Nor  Is  the  provabiJity 
of  the  claim  questlpned;  but  we  recognize 
the  fact  that  und^r  the  rule  prevailing  with 
us  it  would  be  our  duty  to  sustain  the  judg- 
ment below  by  a  determination  of  this  ques- 
tion, if  it  could  be  done.'  , Since  the  amend- 
ment of  1903  some  question  has  been  made 
as  to  the  provability  of  unliquidated  torts, 
pure  and  simple.  3  R.  C.  U  f  150.  But  all 
seem  to  agree  that,  when  the  tort  Is  of  that 
character  that  It  can  be  waived  and  an  ac- 
tion quasi  ex  contractu  maintained,  the  claim 
is  a  debt  within  the  meaping  of  the  bank- 
ruptcy act  and  provable.  3  B.  C  L.  $  72 ; 
note  1 X.  R.  A  (N.  S.)  202;  note  8  L.  B.  A 
(N.  S.)  961;  note  9  Ann.  Cas.  448;  Craw- 
ford V.  Burke,  195  U.  S.  176,  25  Sup.  Ct.  9, 
49  I*  Ed.  147;  Clarke  v.  Rogers,  228  U.  S. 
534,  33  Sup.  Ct.  587,  57  Ij.  Ed.  953;  Rein- 
hardt  v.  Frlederlch  dnd.  App.)  108  N.  E. 
258., 

{21  That  the  claim  here  asserted  is  of  the 
class  named  cannot  be  denied.  The  plaintiff 
has,  in  fact,  waived  the  tort  by  suing  in  as- 
sumpsit He  has  elected  to  stand  on  his 
contractual  rights.  Whether  this  action  on. 
the  part  of  the  plaintiff  affects  his  tortwise 
claim  is  a  question  not  presented,  We  majr 
say  In  i>asslng,  however,  that  if  the  point 
had  been  raised,  it  would  be  f  question  for 
very  serious  consideration  whether  or  not 
the  plaintiff  has  not,  by  proceeding  to  Judg- 
ment against  Metcalf  on, the  collateral  note, 
thereby  made  a  binding  election  of  remedies 
precluding  an  action  against  the  defendant. 

[3]  The  claim  in  suit  Is  not  one  for  obtain- 
ing property  by  false  pretenses.  The  right 
of  the  plaintUT  does  not  arise  from  the  man- 
ner In  which  the  defendant  obtained  the 
money  and  property  taken  by  him  in  pay- 
ment It  Is  true  that  the  latter  deceived 
Metcalf,  and  it  Is  probable  that  Metcalf  could 
have  sustained  an  action  for  obtaining  mon- 
ey by  false  pretenses.  But  this  does  not  fur- 
nish the  basis  of  the  bank's  action.  It  la, 
so  far  as  the  plaintiff  is  concerned,  wholly 
Immaterial  how  Bamforth  came  Into  posses- 
sion of  the  avails  of  the  collateral  notes. 

[4]  N'or  can  it  be  said  that  this  Uabllity 
arose,  from  willful  and  malicious  Injuries  to 
the  property  of  the  plaintiff.  Neither  the 
money  nor  the  property  was  paid  or  received 
as  the  bank's.  Title  thereto  never  vested  In 
the  bank;  at  least  not  until  the  bank  took 
some  action  toward  asserting  ownership  of 
It.  The  bank  was  not  obliged  to  affirm  the 
transaction  or  In  any  way  notice  or  recognize 
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it.  In  fact,  (he  bank  did  ignore  It,  and  sued 
Metcalf  and  pnrsued  the  suit  to  final  Judg- 
ment, thereby  repudiating  the  payments 
made  to  Bamfortb.  It  was  only  after  that 
Judgment  against  Metcalf  proved  worthless 
that  the  bank  turned  to  Bamforth.  It  was 
only  in  an  equitable  sense  that  the  bank  had 
any  interest  in  the  money  and  property  re- 
ceived by  him. 

[6]  Subdivision  S  will  not  avail  the  plain- 
tiff, because  it  appears  that  the  bank  had 
full  and  seasonable  knowledge  of  both  the 
bankruptcy  proceedings  and  Bamforth's  col- 
lections on  the  collateral  note. 

[8]  We  conclude,  then,  that  this  action 
must  stand  or  fall  by  the  provisions  of  sub- 
division 4  of  the  section  quoted.  It  is  to  be 
noted  that  the  term  "fiduciary  capacity"  re- 
lates back  to  and  qualifies  the  terms  "fraud," 
"embezzlement,"  "misappropriation,'"  and  "de- 
falcation." Crawford  t.  Burke,  195  U.  S. 
176,  26  Sup.  Ct.  9,  49  I*  Ed.  14T;  BuUis  t. 
O'Beirne,  195  U.  S.  606,  25  Sup.  Ct  118,  49 
L.  Dd.  340;'  Tlndle  v.  Birkett,  205  V.  S.  183, 
27  Sup.  Ct  493,  61  L.  PM.  762.  So  the  con- 
trolling Inquiry  is  as  to  the  true  scope  and 
meaning  of  the  term  "fiduciary  capacity."  It 
Is  fully  established  that  this  term  carries 
the  same  meaning  that  it  did  in  the  Acts  of 
1841  and  1867,  and  that  it  embraces  technical 
trusts  only,  and  not  Implied  trusts.  Chap- 
man T.  Forsyth,  43  U.  S.  (2  How.)  202,  11 
L.  Ed.  236;  Hennequin  v.  Clews,  111  U.  S. 
676,  4  Sup.  a.  576,  28  L.  Ed.  565;  Stlckney's 
Adm'r  v.  Parmenter,  74  Vt.  58,  52  Atl.  73; 
Flanders  v.  Mulltn,  80  Vt.  124,  66  Ati.  789, 
12  Ann.  Cas.  1010. 

This  doctrine,  the  accuracy  and  wisdom 
of  which  we  are  not  at  liberty  to  question, 
denies  this  plaintiff  a  recovery.  In  any  view 
Bamforth  was  nothing  more  than  a  con- 
structive trustee.  There  was  not  and  could 
not  be  a  technical  trust  thus  created.  The 
plaintiff  argues  that  Bamforth  was  a  trus- 
tee de  son  tort.  It  is  true  that  one  may  be- 
come such  by  assuming  the  administration 
of  a  trust  fund  or  estate.  Huntley  v.  Denny, 
65  Vt.  185,  26  Atl.  486 ;  Bailey  v.  Bailey,  67 
Vt.  494,  32  Atl.  470,  48  Am.  St  Rep.  826.  But 
a  single  act  of  .conversion  or  confiscation,  or 
a  series  of  such  acts,  does  not  make  one  a 
guardian,  trustee,  or  executor  de  son  tort 
Moreover,  there  can  be  no  trustee  de  son 
tort  in  implied  trusts.  The  term  is  only  ap- 
plicable to  technical  trusts. 

[7]  There  is  another  well-established  rule 
that  prevents  a  recovery  here.  It  is  quite 
apparent  that  no  fiduciary  relation  existed 
between  Bamfortb  and  the  bank  until  the 
former  received  the  payments  from  Metcalf, 
and  that  any  such  relation  that  ever  exist- 
ed between  them  sprang  from  the  very  act 


OE  acts  which  gave  rlae  to  the  claim  In  suit. 
The  Ynl6  established  by  the  cases  is  that,  iir 
order  to  bring  a  debt  within  exception  4  of 
the  section  quoted,  the  fiduciary  relation 
must  have  existed  previously  to  or  inde- 
pendently of  the  particular  transaction  from 
which  the  debt  arises.  Cronan  v.  Cotting, 
104  Mass.  245,  6  Am.  Rep.  232;  Bryant  v. 
Efnytm,  127  Mich.  162,  86  N.  W.  581.  63 
U  R.  A.  801;  Henniquin  v.  Clews,  77  N. 
X.  427,  33  Am.  fiep.  641;  Goodman  t.  Her- 
man, 172  Mo.  344,  72  S.  W.  546,  60  L.  R. 
A.  885;  Bracken  v.  Milner  HO.  O.)  104 
Fed.  522;  Am.  Agri.  Chemical  Co.  v.  Ber- 
ry, 110  Me.  628,  87  Atl.  218,  45  L.  R.  A. 
(N.  S.)  1106,  Ann.  Cas.  1915A,  1293;  Ham- 
mond &  Burt  V.  Noble,  67  Vt  193 ;  Dpshur  y. 
Briscoe,  138  U.  8.  366.  11  Sii|>.  Ct  313,  34 
U  Ed.  931. 

The  plaintiff  places  much  reliance  on  John- 
son V.  Worden,  47  Vt  457,  Darling  ▼.  Wood- 
ward, 54  Vt  101,  and  Hammond  &  Burt  v. 
Noble,  67  Vt  193.  But  to  do  so  is  to  lose 
sight  of  the  fiict  that  the  last-named  case, 
which  was  based  upon  the  Johnson  and 
Darling  Cases,  was  reversed  by  the  federal 
Supreme  Court  (Noble  v.  Hammond  &  Burt, 
129  U.  S.  66,  9  Sup.  Ct.  285,  82  li.  B)d.  621), 
though  the  reversal  was  not  on  account  of 
this  court's  interpretation  of  the  phrase 
"fiduciary  capacity,"  which  was  in  harmony 
with  that  of  the  federal  Supreme  Court. 
Slayton  v.  WeUs.  66  Vt  65,  28  Atl.  682. 

[II  The  plaintiff  calls  attention  to  the  fact 
that,  under  the  motion  for  a  certified  execu- 
tion, the  court  found  that  the  defendant  "in- 
tentionally converted  the  funds  of  the  plain- 
tiff, and  that  the  cause  of  action  arose  from 
the  willful  and  malicious  act  and  neglect  of 
the  defendant,"  and  claims  that  the  use  of 
the  word  "intentionally"  adds  something  to 
this  finding.  But  the  word  "willful"  means 
"IntentlonaL"  McChrlstal  v.  Olisbee,  190 
Mass.  120,  76  N.  E.  511,  3  L.  R.  A.  (N.  S.) 
702,  6  Ann.  Cas.  769;  Buchanan  v.  Cook,  70 
Vt  168,  40  Atl.  102;  Flanders  v.  Mullln,  80 
Vt  124,  66  Atl.  789,  12  Ann.  Cas.  1010;  Tin- 
ker T.  ColweU,  193  n.  S.  473,  24  Sup.  Ct 
506,  48  L.  Ed.  754.  Therefore  this  word 
adds  nothing  to  the  finding.  The  further 
statement  that  the  defendant  converted  the 
funds  of  the  plaintiff  is  obviously  a  conclu- 
sion of  law ;  for,  as  we  have  seen,  the  ttmds 
were  not  the  property  of  the  plaintiff  when 
converted. 

The  simple  fact  is  that  the  Bankruptcy 
Act,  as  construed  by  the  federal  Supreme 
Court,  does  not  make  the  claim  here  sued 
on  a  fiduciary  debt.  There  is  nothing  for 
us  to  do  but  follow  the  law  thus  laid  down. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  his  costs. 
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DArLBT  ▼.  SWIFT  &  CO. 

(Supreme  Court  of  Vennont.    Orleans.    Feb.  4, 
19160 

1.  Apfeaz.  arv  Bbbob  «s>U95— Uiw  or  Cask 

In  a  personal  injury  action  by  an  employ^ 
in  an  icehouse,  a  judgment  rendered  on  directed 
-rardict  for  defendant  was  reveised  by  the  8u> 
preme  Court.  Ite  basis  of  UabiUty  on  the  for- 
mer trial  was  an  agreement  that,  if  plaintiff 
should  be  injured  wule  working  on  a  platform 
without  a  guard,  he  should  be  compensated. 
Upon  second  trial  it  was  shown  that  this  agree* 
meat  was  made  when  plaintiff  was  first  hired, 
many  years  before  the  accident,  and  that  at  the 
time  he  was  injured  he  was  working  under  an 
agreement  that,  it  he  should  be  Injured  on  the 
platform,  he  would  be  compensated.  HeU  that, 
while  the  second  agreemoit  was  much  broader 
and  included  all  accidents,  yet,  as  the  second 
agreement  covered  the  assumption  of  risk  aris- 
ing from  want  of  a  railing,  tne  decision  on  the 
first  appeal  was  the  law  of  the  case  applicable 
to  the  Mcond  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4661-1665;  Dec.  Dig.  <8=» 
1195.] 

2.  Masizb  Am  SmvAST  4a>2e4  —  Paoor  — 
Yarianox. 

Wbere  the  declaration  of  an  injured  serv- 
ant alleged  that  a  defect  in  the  place  of  work 
causing  the  accident  was  unknown  to  him,  evi- 
dence tiiat  he  consented  to  work  under  an  ajgree- 
ment  that  he  should  be  compensated  if  injured 
constituted  a  material  variance. 

[Fd.  Mote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  861-876;  Dec.  Dig.  <S=> 
264.] 

3.  Appsai.  aitd  Ebbob  4=9888— Amir dusitis 

OR  APPBAIi— POWKB  or   BOFBEMX  COUBT. 

■In  such  case,  where  the  evidence  was  re- 
eeived,  and  the  matter  fnUy  litigated,  the  Su- 
preme Court  may,  in  its  discretion,  permit  an 
amendment  of  tiie  declaration  to  correspond 
with  the  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  3617-3619;  Dec.  Dig.  <Ss> 
888.] 

4.  EVIDENCB  «=9l29— SntiLAB  Tbansaotions 
—  IwjTrBMs  TO    Sbbv AWT— Actions  — B VI- 

DKNOfc. 

Where  an  injured  servant  relied  on  an 
agreement  that  he  should  be  compensated  if  in- 
jured, he  may,  for  the  purpose  of  explaining  the 
agreement  in  force  when  he  was  injured,  show 
an  agreement  made  with  defendant's  predecessor 
in  interest 

(Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  388-393,  395-898;  Dec.  Dig.  «=» 

BxceptionB  from  Orleans  County  Court; 
E.  L.  Waterman,  Judge. 

Case  by  Herbert  L.  Dailey  against  Swift 
&  Co.,  a  corporation.  There  was  a  verdict 
and  Judgment  for  plaintiff,  and  defendant  ex- 
cited.   Judgment  affirmed. 

Argued  before  POWKRS,  C.  J.,  and  MHN- 
SON,  WATSON,  HASEI/TON,  and  TAY- 
liOB,  JJ. 

Grout  ft  Orout  and  Young  ft  Toting,  all  of 
Newport,  for  plaintiff.  Clarke  0.  Fitts  and 
Herm(«  E.  Eddy,  both  of  Brattleboro,  for 
defendant 


MUNSON,  3.  This  case  was  disposed  of 
on  the  first  trial  by  directing  a  verdict  for 
the  defendant,  and  the  judgment  then  ren- 
dered was  reversed  by  this  court  86  Vt  189, 
84  Atl.  603.  The  case  is  now  here  on  excep- 
tions to  a  judgment  obtained  by  the  plaintiff 
and  to  various  rulings  made  on  the  trial. 

The  defendant  does  not  question  that  the 
decision  rendered  by  this  court  on  the  first 
trial  remains  the  law  of  the  case  until  it  is 
finally  disposed  of.  Its  claim  is  that  the  evi- 
dence given  on  the  second  trial  differs  sub- 
stantially from  that  given  on  the  first;  so 
that  the  case  as  now  presented  Is  not  within 
the  former  decision  of  the  court,  nor  within 
the  authorities  then  relied  upon. 

[1]  The  evidence  to  be  examined  and  com- 
pared In  disposing  of  this  datan  is  that  tend- 
ing to  prove  a  promise  of  the  defendant 
which  is  relied  upon  to  show  that  the  plain- 
tiff did  not  voluntarily  assume  certain  known 
risks  attending  his  work  on  a  platform  firom 
which  cars  were  supplied  with  ice.  The  de- 
fendant conteilds  that  the  complaint  and 
assurance  shown  in  the  first  trial  were  con- 
fined to  the  want  of  a  railing,  while  the  evi- 
dence In  the  second  trial  relates  to  a  general 
objection  and  undertaking,  that  the  former 
decision  is  to  be  Interpreted  and  measured 
by  the  case  as  then  presoited  and  the  author- 
ities dted  In  support  of  it,  and  that  the  doc- 
trine relied  upon,  as  uniformly  applied,  ex- 
tends only  to  promises  based  on  some  specific 
complaint. 

The  transcript  of  the  former  trial  is  not 
among  the  papers  submitted,  and  we  turn  to 
the  opinion  for  a  statement  of  the  complaint 
and  undertaking  as  then  presented.  The 
opinion  states  that  the  plaintiff  was  hired  by 
the  defendant's  foreman  and  manager  to  Ice 
cars  from  the  defendant's  Icehouse;  that  aft- 
er talking  over  the  terms  of  his  employment, 
and  before  beginning  work,  plaintiff  told  the 
manager  that  he  had  seen  the  work  done  on 
the  platform  where  he  was  to  work,  "and 
that  he  regarded  It  as  a  careless  place  to 
work,  unless  a  train  of  cars  stood  in  front  of 
the  platform,  and  that  he  hesitated  about 
taking  the  employment,"  and  that  the  man- 
ager thereupon  said:  "You  never  mind  the 
platform;  if  anything  happens  to  you  up 
there  It  will  be  made  all  right;"  that  while 
the  plaintiff  worked  there  the  platform  re- 
mained as  It  was,  "without  any  guard  or 
railing  on  its  east  side  to  obviate  or  lessen 
the  danger  of  a  servant's  falling  off,  in  case 
of  accident,  wh«i  engaged  thereon  In  such 
worlt" 

In  developing  the  questions  In  the  case.  It 
was  said  that,  unless  the  plaintiff  volun- 
tarily assumed  the  risk  consequent  on  the 
known  condition  of  the  platform,  the  defend- 
ant was  bound  to  exerdfle  reasonable  care 
to  make  the  place  reasonably  safe  for  the 
work;  that  on  the  evidence  presented  it  was 
for  the  jury  to  determine  "whether  the  plat- 
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toxm,  trtthout  any  guard  or  railing  cm  Its 
east  side  to  prevent  a  servant  from  falling 
off  when  performing  sucl^  work,  was  a  rea- 
sonablj:  safe  place  for  tbat  purpose,  and,  if 
not,  whetber  this  was  due  to  defendant's 
negligence";  that.  Inasmuch  as  the  plaintiff 
did  not  dalm  but  that  be  had  full  knowledge 
and  appreciation  of  the  dangers  Incident  to 
the  structural  condition  of  the  platform  In 
the  respect  named,  the  important,  and  per- 
haps the  sole,  question  in  this  branch  of  the 
case  was:  "Did  be  voluntarily  encounter 
tbe  risk,  within  the  meaning  of  the  maxim, 
'Volenti  non  fit  injuria"  r' 

It  now  appears  that  the  plaintiff  was 
first  hired  for  this  work  by  a  foreman 
named  Benjamin,  and  worked  under  this  en- 
gagement about  12  years,  and  that  after 
leaving  the  employment  for  a  time  be  was 
hired  again  by  a  foreman  named  Plnney, 
and  then  continued  to  work  until  the  acci- 
dent, which  occurred  about  6  years  later.  On 
the  first  trial  the  plaintiff  testified  regarding 
the  first  hiring  only;  no  reference  being 
made  during  the  trial  to  a  second  engage- 
ment On  the  second  trial  the  plaintUTs 
testimony  regarding  the  first  hiring  was  of- 
fered and  received  because  of  a  reference 
made  to  that  hiring  in  reaching  tbe  later 
agreement  with  Plnney. 

The  transcript  of  the  testimony  given  by 
the  plaintiff  on  the  second  trial  contains  the 
only  evidence  we  have  of  a  complaint  and 
undertaking.'  The  substance  of  his  testimony 
In  direct  examination  regarding  tbe  first  hir- 
ing was  that  he  said  to  Benjamin  tbat  it 
looked  dangerous  up  there  on  the  platform 
without  any  railing  or  any  cars  there,  and 
that  B^Jamln  said:  "Never  mind  that;  go 
ahead,  and.  If  anything  happens  to  you,  you 
will  be  taken  care  of."  As  to  tbe  second 
hiring,  he  testified  that,  when  Plnney  asked 
him  to  go  back,  he  told  him  the  platform 
was  a  dangerous  place  and  he  bad  got  tired 
of  It,  but  finally  said  he  would  go  back  If  he 
could  have  his  old  Job  the  same  as  he  had  it 
before,  that  Plnney  asked  what  that  was,  and 
he  told  blm  that  if  anything  happened  to  him 
on  the  platform  he  was  to  be  taken  care  of, 
and  that  Plnney  said,  "Tbat  is  aU  right;  If 
that:  is  all,  go  to  work."  In  cross-examina- 
tion, plaintiff  testified  that  bis  understanding 
from  tbe  first  agreement  was  that,  if  he 
Aould  fall  off  there  by  reaaem  of  ther^  belpg 
no  protection,  the  company  would  take  care 
of  blm,  that  both  contracts  were  tbe  same, 
and:  tbat  there  never  was  an  understanding 
tbat  a  rail  should  be  put  there.  On  being 
asked  to  state  ta  his  own  way  tbe  talk  with 
Plnney,  be  gave  It  substantially  th^  same  as 
In  direct  examlnaticm,  except  In  omitting  his 
reference  to  the  platforip  as  a  dangeroyis 
place,  and  then  said  in  reply  to  specific  lu- 
qnlries  tbat  there,  was  ii«  talk  with  Plnney 
about  tibe  danger  of  falling  off  tbe  platform, 
that  be  understood,  he  .was  to  be  t;akeB  care 
ot  U  ^e  got  hurt  la  any  manner  whUe  at 


work  on  the  platform.  If  a  plank  broke  and 
he  fell  through,  or  if  he  slipped  on  tbe  pla^ 
form  by  reason  of  Its  being  ley,  but  that,  if 
ice  ffell  against  him  there,  that  would  not  be 
the  fault  of  the  platform. 

In  its  charge  the  court  referred  to  the 
plalntlff'9  evidence  as  tending  to  show  that 
at  the  time  he  entered  the  defendant's  em- 
ploymrait  the  defendant's  foreman  told  blm, 
in  substance,  that  if  anything  happened  to 
him  up  there — meaning  on  the  platform — It 
would  be  made  all  right,  or  tbat  he  would 
be  taken  care  of.  The  following  special  in- 
quiry was  submitted  to  the  Jury,  and  received 
an  afilrmatlve  reply: 

"Bid  the  defendant's  foreman  agree  with  the 
plaintiff  that,  in  case  the  plaintiff  was  injured 
while  working  on  the  platform,  he  would  be  tak- 
en care  of  as  claimed  by  the  plaintiff?" 

So  It  appears  that  the  case  was  submitted 
to  the  Jury,  and  was  disposed  of  by  them, 
on  the  theory  that  the  promise  of  tbe  defjend- 
ant  was  b  general  assurance  against  any  In- 
jury received  in  doing  his  work  on  the  plat- 
form by  reason  of  Its  unsafe  condition,  and 
that  this  was  In  accordance  with  the  evidence 
and  claim  of  tbe  plaintiff.  But  the  <q;>inloa 
disposing  of  the  ease  as  first  tried  puts  it 
upon  the  ground  of  an  assurance  against  the 
danger  resulting  from  tbe  want  of  a  railing, 
and  its  statement  of  tbe  conclusion  of  tbe 
court  is  as  follows : 

There  seema  to  be  no  doubt  'Hhat  the  asanr- 
ance  of  the  defendant's  foreman  and  manogff 
to  tbe  plaintiff  at  tbe  time  the  contract  wu 
made  is  evidence  of  much  weight  rdevant  to  the 
question  whether  the  latter  volimtarily  incurred 
tiie  risk  incident  to  his  work  on  the  platform, 
and  that  this  question,  on  all  the  evidence,  wai 
for  tbe  jury  to  determine." 

Tbe  question  is  whether  the  change  in  the 
evidence  presents  a  material  difference  as  re- 
gards the  application  of  the  rule  ooncemins 
the  voluntary  assumption  of  risks. 

It  is  dear  that  the  risk  arising  from  the 
want  of  a  railing  is  covered  by  tbe  broader 
assurance  testified  to  on  the  second  trial 
But  the  defendant  contends  that  tbe  unlimit- 
ed character  of  tbe  undertaking  as  then  pre- 
sented renders  It  ineffective  as  evidence  of 
the  nonassumptloH  of  the  particular  risk  com- 
plained of.  It  is  claimed  that  an  undertaking 
which  does  not  refer  to  any  specific  defect  ta 
not  within  the  terms  or  reason  of  tbe  rule  re- 
lied upon.  The  argument  Is  that,  when  tbe 
established  rule  is  compiled  with,  the  mas- 
ter has  his  attention  directed  to  the  particu- 
lar defect  and  danger,  and  is  thus  given  an 
opportunity  to  relieve  himself  from  the  addi- 
tional liability  by  undertaking  to  make  the 
required  repair,  and  that  the  servant's  re- 
lief from  the  assumption  of  the  riSk  arises 
from  the  fart  of  this  undertaking,  and  con- 
tinues only  for  such  time  as  may  reasonably 
b^  allowed  for  making  the  repair. 

The  defendant  asserts  that  tbe  decisions 
cited  in  support  of  our  previous  Judgment 
determine  nothing  In  advance  of  the  proposi- 
tion above  stated,  and  BO.&re  not  authorities 
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for  tbe  plaintiff  talon  tbe  case  now  piesented. 
Bat  the  fundamental  leqnlremteat  ot  the  role 
as  stated  la  no  more  wanting  in  the  present 
case  tban  it  was  in  the  case  a>  first  tried. 
Tbe  proaalae  as  presented  in  tliti  eTidence 
of  both  trials  was,  not  to  make  a  r^ielr,  but 
to  compensate  the  plalntltf  for  any  Injury  be 
might  BUfltain  from  tbe  want  of  It  Xhe  com- 
plaint, Mrhether  general  or  special,  is  nothing 
unless  followed  by  an  nndertaklng.  To  sus- 
tain tbe  defendant's  claim,  the  dltTerence  in 
the  nndertaklng  must  be  one  having  a  mate- 
rial hearing  upon  the  question  of  volnntary 
assumption. 

It  must  doubtless  be  considered  that  the 
present   case  as  determined  by  the  findings 
ot  the  Jury  differs  in  its  facts  from  the  case 
previously  decided.    But  we  think  the  change 
in  the  facts  is  not  such  as  to  take  the  case  ont 
of  the  principle  of  the  former  decision.    The 
plalntUTs  Injury  was  due  to  a  defect  which 
was  existing  and  obvious  at  the  time  of  the 
agreement,  and  which  had  continued  without 
interrnptlon  from  the  time  of  the  agreement 
to  the  time  of  the  accident    The  risk  aris- 
ing from  the  want  of  a  railing,  although  not 
mentioned  in  terms,  was  coveKd  by  tbe  un- 
dertaking as  now  shown.    The  undertaking 
in  this  case,  as  In  the  last,  was  a  promise  to 
compensate,  and  this  promise  is  to  be  ccmsid- 
ered  with  reference  to  its  operation  as  an  in- 
ducement to  the  plaintur.    It  must 'be  said 
upon  the  case  as  now  presented,  as  was  said 
in  disposing  of  the  case  as  previously  tried, 
that  the  plaintiff's  testimony  was  evidence 
tending  to  show  that  he  did  not  voluntarily 
assume  the  risk  of  working  cm  the  platform 
without  the  protection  of  a  railing. 

[2]  Tbe  defendant  contends  that  its  motion 
for  a  verdict  should  have  been  granted  on  the 
ground  that  the  evidence  did  not  support  the 
declaration.  Tbe  counts  relied  vpoa  proceed 
npon  the  gronnd  that  the  defect  was  unknown 
to  the  plaintiff;  while  the  evidence  shows 
that  he  knew  of  it,  and  appreciated  the  dan- 
ger attending  it,  and  required  a  promise  of 
compensation  If  damage  resulted.  It  is  true 
that  a  recovery,  either  on  the  case  shown  by 
the  allegations,  or  o/a  that .  shown  by  the 
proof,  would  be  on  the  ground  that  the  plain- 
tiff did  not  voluntarily  incur  the  risk.  But 
incurring  a  risk  through  Ignorance  of  its 
existence  and  accepting  a  known  risk  on  a 
promise  of  compensation  are  different  mat- 
ters, and  a  claim  on  either  ground  must  be 
inconsistent  with  a  claim  on  the  other.  .  We 
think  the  variance  shown  here  Is  material 

[3 J  But  it  is  apparent  from  the  record  that 
Uw  matter  not  alleged  was  iully  litigated, 
and,  although  tbe  plaintiff's  evidence  of  an 
agreement  came  in  under,  objection,  this  court 
ii>ay,  in  its  discretion,  permit  an  amendment 
of  the  declaration  to  porrespond  with  tjbe 
proot  Chaffee  v,  Butland  Hy.  Co.,  71  Vt 
384,  45  Atl.  750. 
W  The  evidence  of  the  agreement  made 


vWa.  Benjamtp  was  objected  to  oil  tbe  ground 
that  the  first  employment  was  by  Swift  * 
Co.,  "the  whole  corporation,"  and  that  the 
second  employment  was  by  Swift  &  Ca,  of 
Maine,  a.  different  corporatJion.  -  This,  evidence 
was  not  offered  under  any  claim  that  tbe 
agreement  made  with  Benjamin  was  in  force 
at  the  time  the  plaintiff  received  his  injury, 
but  solely  as  explanatory  of  the  plaintiff's 
talk  with  Plnney.  The  only  argument  made 
against  its  admlssibilty,  other  than  that  re: 
la  ting  to  the  claim  of  variance,'  is  based  on 
the  change  of  ownership.  This  objection 
does  not  make  against  its  admissibility  for 
the  purpose  stated. 

The  declaration,  having  been  amended.  Judg- 
ment is  affirmed,  but  without  costs  in  this 
court  on  these  exceptions. 

MUNSON.  0.  X,  considers  that  the  present 
case  is  within  the  principle  of  the  former  de- 
cision, and  is  therefore  controlled  by  that  de- 
cision as  tbe  law  of  the  case,  and  concurs  on 
this  ground  witUout  further  inquiry. 


STATE  V,  B.  J.  DOTI,B  &  CO.  et  sL 

(No.  4883.) 

(Sapceme   Court  of  Rhode  Island.     Feb.  21. 

1916.) 

i.  BainazB  9=320  —  Actions  fob  Bbbach  — 

QUESnolT  FOB  Jdbt. 

In  an  action  for  breach  of  contract  for  the 
construction  of  a  bridge,  where  a  change  in  tbe 
location  of  bridge  without  the  consent  of  defend- 
ant was  alleged  as  a  defense,  evidence  h«ld  to 
present  a  question  for  the  jury  whether  defend- 
ant ratified  tbe  alteration. 

(Bd.    Note.— For    other   cases,    see    Bridges, 
Cent  Dig.  Si  87-14,  46,  47:   I>ec  I>ig.  «=»20.] 

2.  BsinoES  4s»20  —  Aonoir  tok  Bbeach  — 
Question  k>b  Jttbt.  ' 

In  an  action  upon  the  bond  of  a  con  trad- 
tor  for  the  construction  of  a  bridge,  evidence 
held  not  necessarily  to  show  that  an  alleged  al- 
teration in  plans  affected  the  liability  of  the 
contractor,  so  as  to  be  material, 
^pjd.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  §S  37-44,  46,  47 ;  Dec.  Dig.  (8=20.] 
8.  BviDEifCS  ^=>553  —  OpraioNS  —  Bxami- 
HATION  or  Wixiucss— Htfothbtioai.  Qoes- 

XIOM. 

In  an  action  on  the  bond  of  a  contractor  for 
the  construction  of  a  bridge,  a  question  to  an 
expert  witness  on  the  issue  as  to  the  materiality 
of  an  alteration  of  plans,  whether  the  bridal 
would  be  a  stable  structure  if,  among  other 
things,  an  old  abutment  indicated  on  an  exhibit 
did  not  extend  to  tke  depth  indicated  on  plans, 
was  objectionable,  since  it  was  immaterial 
whether  tbe  ieuadation  of  the  abutments  was 
correctly  shown  on  the  plans,  while  tbe  question 
suggested  to  the  jury  tnat  the  condition  of  the 
abutment  had  not  been  correctly  placed  before 
the  contractors  before  they   made  their   bid. 

[Ed.   Note.— For   other  cases,  'see   Bvidence, 
Cent  Dig.  f$  2360-2374;   Dec.  Dig.  <S3»553.] 

4.   HlGHWAtS     e^sOo— CoNTBAOTS— ElCPLOTfiS 

— "CnrEF  Enqineeb"— "CONsuLTiiro  Bngi- 

jyiSEE." 

In  an  action  by  the  state  on  tbe  bond  of  a 
bridge  contractor,  tbe  ruling  of  the  court  that 
the  consulting  engineer  Is  just  as  much  a  repre- 
sentative of  the  state  board  of  public  roads  as 
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the  chief  englneei'  is  linpfoper  in  the  absence 
of  an  express  lowing  as  to  their  respeotive 
authority,  since  the  words  "chief  engineer"  im- 
ply authority  to  represent  the  principal  not  im- 
plied in  the  words  consulting  engineer,"  which 
simply  designate  one  who  is  called  in  confer- 
ence about  a  project  or  some  phaae  ;thereol 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  IMg.  §j|  309-312 ;   Dec.  Dig.  <3=>95. 

For  other  definitions,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Chief;    Second  Series, 
Consulting  Engineer.] 
S.   Bbidqbb    <Ss»20— AcnoRB— ADiaSSIBIUTT 

or  Evidence. 

In  an  action  on  the  t)ond  of  a  bridge  con- 
tractor, evidence  as  to  what  the  contractor  bad 
paid  out  for  labor  was  immaterial  on  the  issue 
of  the  amount  of  work  done. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  y  37-44,  46,  47 ;   Dec.  Dig.  «=»20J 

0.     BBIDGBS      4=920— ACnON»—ADKI8SIBIUXT 
OF  E/TIDEHOB. 

In  an  action  by  the  state  on  the  bond  of 
a  bridge  contractor,  testimony  as'  to  delivery  by 
the  contractor  of  materials  on  the  site  which 
were  left  there  and  not  paid  for  by  the  state 
is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  St  37-44,  46,  47;   Dec.  Dig.  «=a20.J 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  John  W.  Sween- 
ey, Judge. 

Action  by  the  State  against  E.  J.  Doyle  & 
Co.  and  another.  Judgment  for  defendants, 
and  plaintiff  excepts.  Exceptions  sustained 
in  part,  and  case  remitted  to  superior  court 
for  new  trial. 

The  following  portions  of  the  transcript 
are  referred  to  In  the  rescript: 

Page  429  ot  transcript: 

Mr.  Bice:  I  object  to  the  answer  that  he  was 
going  to  give  to  this  question.  Mr.  Denman  is 
not  an  officer  of  this  board ;  he  was  merely  a 
consulting  engineer.  They  consulted  with  him 
when  they  saw  fit,  and  took  such  advice  from 
him  as  they  saw  fit,  and  in  no  way  binds  the 
state  board .  of  public  roads  and  any  conversa- 
tion with  Mr.  Denman  I  object  to. 

Mr.  McCall:  I  am  asking  him  if  he  had  a 
conversation  with  reference  to  cement  Here  is 
the  consulting  engineer  introduced  to  Doyle  by 
the  chief  engineer,  and  I  want  to  show  what  he 
said  with  reference  to  the  cement 

The  Court:  I  think  that  is  perfectly  proper. 
It  says  on  the  specifications  he  was  the  consult- 
ing engineer,  and  he  was  introduced  by  the  chief 
engineer. 

Mr.  Rice:  This  board  is  onl^  bound  by  its 
engineer  or  engineers.  Anything  Hnssey  or 
Bristow  told  this  man  I  can't  object  to,  but 
simply  because  a  man  is  a  consulting  engineer 
or  an  attorney  it  doesn't  make  him  an  officer 
there  as  principal.  He  gives  advice,  and  the 
board  can  take  his  advice  or  leave  It. 

The  Court:  The  consulting  engineer  is  just 
as  much  a  representative  of  the  board  as  the 
chief  engineer.     I  will  permit  the  quesdoo. 

Plaintiff's  exception  noted. 

Page  580  of  transcript: 

Q.  Mr.  Doyle,  have  you  any  means  of  ascer- 
taining how  much  money  was  paid  out  by  you 
for  labor  from  July  1,  1912,  to  October  23, 
1912? 

Mr.  Rice:  I  object  as  wholly  immaterial  to 
this  phase  ot  the  case. 

Mr.  Lynch:  They  put  in  the  question  of  the 
estimates,  and  we  have  a  right  to  put  in  evi- 
dence as  to  the  payments. 


Mr.  Rice:  He  has  put  in  what  his  report 
shows  as  to  what  work  was  done.  Be  is  dow 
asking  him  what  it  cost  him. 

The  Court:  The  estimate  yon  put  in  shows 
the  amount  for  construction. 

Mr.  Lynch:  They  put  in  325  for  oonstnictioi 
in  Ilia  chief  testimony. 

The  Court:  So  much  for  material  and  so 
much  for  construction. 

Mr.  Rice:  We  put  it  in  at  their  request  say- 
ing they  put  in  first  an  estimate  that  wasn't 
an  accurate  estimate,  and  that  was  put  in  to 
correct  the  record. 

The  Court:  I  think  the  testimony  la  relevant 
as  showing  whether  or  not  any  work  was  beini 
done,  and  I  will  permit  the  question. 

Mr.  Rice:  Does  it  show  the  extent  of  the 
work? 

The  Court:  It  has  a  bearing. 

Plaintiff's  exception  noted. 

Pages  589,  595,  696  of  the  transcript: 

Q.  Mr.  Doyle,  have  you  any  memoranda  which 
would  enable  you  to  state  accurately  as  to  bow 
much   money   the   state  of   Rhode   Island   bai 

?>aid  you  on  account  of  the  different  materials 
urnished? 

A.  1  have.  *  •  •  The  state  haa  paid  on 
piles.  •  •  •  Q.  Oan  yon  state  •  •  •  op- 
on  what  materials  delivered  on  the  work  the 
state  has  paid  no  money  whatever?  A.  I  can. 
Q.  Will  you  please  state  the  amount  of  tbt 
materials  delivered  by  you  upon  the  Warren 
Bridge  contract,  on  which  the  state  of  Rhode 
Island  has  furnished  no  money? 

Mr.  Rice:  I  object  to  reading  from  this  docn- 
ment;  also  we  are  going  into  the  question  of 
damages  on  tliat 

Mr.  McCall:  No;  it  is  a  breach  of  the  con- 
dition of  the  bond  on  the  part  of  the  plaintiff. 

The  Court:  It  is  necessary  to  state  when  it 
was  delivered  so  as  to  show  when  the  payment! 
were  due  as  I  read  the  specifications.  PleaM 
refer  to  the  specifications  under  which  yoa 
claim  it 

Mr.  Rice:  Payments  were  oqly  made  on  tlx 
engineer's  estimate,  and  not  on  his.    •    *    * 

Q.  Can  you  state  how  much  material  was  de- 
livered there  and  the  value  of  that  upon  whidi 
nothing  was  paid  to  you  by  the  state?  A.  I 
can.    •    •    » 

Exception  taken  by  Mr.  Rice. 

Herbert  A.  Rice,  Atty.  Gen.,  for  the  State. 
TllllngtaBst  &  Lynch,  of  Provldenoe,  for  de- 
fendanta 


PER  CURIAM.  This  Is  an  action  of  debt 
on  a  bond  brought  by  the  state  of  Rhode  Is- 
land and  Providence  Plantations  against  Ed- 
ward J.  Doyle  and  Duncan  V.  R.  Johnson. 
both  of  the  city  of  Albany,  in  the  state  of 
New  Tork,  partners  in  business  under  the 
name  of  B.  J.  Doyle  &  Co.,  as  principals,  and 
the  Title  Guaranty  &  Surety  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Pennsylvania,  as  surety. 

It  is  In  evidence  that  under  date  of  July  1, 
1912,  said  partners  entered  into  a  written 
contract  with  the  state  of  Rhode  Island  to 
build  a  reinforced  concrete  bridge  over  War 
ren  river  between  the  towns  of  Barrington 
and  Warren,  In  accordance  with  the  plans 
and  spedflcations  attached  to  and  made  part 
of  the  contract,  and  to  complete  the  wwrt 
within  120  days  ttom  said  July  Ist,  Accom- 
panying the  contract  was  an  Indemnity  bond 
of  the  same  date  for  $20,600  with  said  pirt- 
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aecs  as  lurtnclpals  and  said  snroty  company 
as  surety,  which,  after  reciting  that  the-  coa- 
tract  vas  made  part  of  the  bood,  containad 
the  condition  that: 

If  the  principals  should  "well  and  trnly  in- 
demnify and  save  harmless  the  said  obligee 
from  any  pecnniary  loss  resnlting  from  the 
bread!  of  any  of  the  terms,'  covenants,  and  con- 
ditioiis  of  the  said  contract  on  the  part  of  said 
principals  to  be  performed  then  this  obU«ration 
shall  be  void ;  otberwise  to  remain  in  full 
force  and  effect" 

The  bond  contained  other  conditions  and 
proTlsions  which  it  Is  not  now  necessary  to 
recite. 

The  declaration  charges  17  distinct  breach- 
es of  the  contract,  although  some  of  them 
seem  to  be  different  ways  of  stating  the  same 
breach,  and  alleges  $20,000  as  the  resnltlng 
damages.  Certain  of  these  charges  allege  In- 
competence on  the  part  of  the  contractors, 
fallnre  to  perform  portions  of  the  work  in 
accordance  with  the  contract,  and  failure  to 
famish  proper  materials  to  carry  on  the 
worlt  with  diligence  according  to  the  instruc- 
tions of  the  engineer  In  charge;  but  the  al- 
leged breaches  especially  relied  on  appear  to 
be  the  failure  to  complete  the  work  in  120 
days,  to  wit,  by  October  29th,  and  the  aban- 
donment of  the  work  on  November  7th. 

To  this  declaration  the  defendants  B.  J. 
Doyle  &  Co.  filed  nine  pleas,  namely :  Non  est 
factum;  nil  debet;  non  damnlflcatus;  not 
guilty  as  to  all  alleged  breaches;  nonpay- 
ment of  monthly  Installments  due  for  work 
under  the  contract;  that  plaintiff  ordered 
discontinuance  of  work  on  November  7th;, 
ttuit  plaintiff  forbade  construction  of  the 
bridge  according  to  contract;  that  plaintiff 
changed  location  of  bridge,  and  improperly 
interfered  with  and  delayed  the  i>erformance 
ot  the  work. 

The  surety  company  filed  eleven  pleaa,  nine 
as  above,  and  two  others  charging  plaintiff 
wltli  making  new  contracts  with  the  contrac- 
tors as  to  the  constructing  of  the  bridge,  first 
on  July  22d,  and  secondly  on  August  2d. 

The  cause  went  to  trial  oi^  tliese  Issues.  As 
to  several  of  them  the  evidence  was  sharply 
in  conflict  The  plea  particularly  relied  upon 
appeared  to  be  the  alleged  alteration  in  the 
location  of  the  bridge.  When  the  evidence 
was  all  in,  on  motion  of  the  defendants  the 
court  directed  a  verdict  in  their  favor  to 
wlilcb  the  plaintiff  excepted.  The  case  is  be- 
fore tills  court  <m  its  bill  of  exceptions,  which 
contains,  besides  the  exception  to  the  direc- 
tion of  a  verdict,  30  others  taken  in  the  course 
of  the  trial  to  rulings  of  the  court  as  to  the 
admission  and  exclusion  of  evidence. 

The  exception  to  the  action  of  the  court 
in  granting  the  motion  to  direct  a  verdixrt 
will  be  considered  first,  because  it  raises  ttie 
most  important  question.  As  preliminary 
tliereto,  it  will  he  convenient  to  refer  brief- 
ly to  the  terms  of  the  contract  and  to  the 
conditions  attending  its  performance.  When 
tiie  contract  was  entered  into  there  was  al- 
ready a  bridge  qver  the  Warren  xlver.    It 


was  an  Iron  bridge  of  a  total  lengtli.of  aboat 
125  feet,  supported  at  its  ends  by  stone  abut- 
ments, and  at  its  middle  point  by  a  pier.  On 
the  westerly  side  it  was  iu>proacbed  by  a 
causeway  of  considerable  length  extending 
some  distance  into  the  river.  Tills  causeway 
was  of  earth  retained  and  supported  at  the 
end  by  the  wast  abatment,  and  on  the  skies 
by  stone  walls.  On  the  easterly  side  the 
bridge  was  approached  by  a  causeway  sim- 
ilar in  its  construction  Jto  the  westerly  cause- 
way, but  oonslderabiy  shorter.  The  new 
bridge  was  to  consist  of  three  arches,  and 
was  to  be  supported  by  a  westerly  abatment 
on  tlie  Banljigtoa  side,  and  an  easterly  abat- 
ment <»  the  Warren  side,  and  two  irters  la 
midstream.  The  center  arch  was  67  feet  in 
the  clear  at  mean  high-water  mark,  and  the 
two  shore  arches  each  62  feet  in  the  clear 
at  the  same  mark.  The  end  of  the  old  oause- 
way  on  the  Harrington  side  was  near  the 
location  of  the  proposed  new  west  pier.  l%e 
westerly  arch  was  to  extend  from  this  west 
pier  westerly  over  the  old  canseway  to  the 
point  where  the  new  westerly  abutment  wltli 
granite  facing  was  to  be  constructed  of  re- 
laforced  concrete  14  faet  thick.  Underneath 
this  westerly  arch  the  old  causeway  was  to 
be  removed  In  order  to  inrovlde  a  wider  pas- 
sage for  the  ebb  and  flow  of  the  tides.  On 
the  Warren  side  the  old  easterly  abutment 
was  to  remain.  Up  against  and  west  of  it 
was  to  be  constructed  a  new  reinforced  con- 
crete abutment  8  feet  thick  with  granite  fac- 
ing on  which  the  eastern  end  of  the  new 
bridge  was  to  rest  The  contract  required 
the  contractor  to  construct  and  maintain 
while  the  work  was  In  progress  a  .temporary 
bridge  as  described  .in  the  specifications. 
While  it  is  stated  in  the  specifications  that 
"these  si>eciflcations  contemplate  the  removal 
of  the  old  bridge  and  so  much  of  its  founda- 
tion and  approaches  as  may  be  necessary,  and 
the  construction  of  a  new,  reinforced  cou- 
qrete  bridge  and  its  approaches,  complete  and 
ready  for  traffic,"  and  while  Uie  plans  show 
that  some  vroik  on  the  approaches  was  con- 
templated, it  Is  agreed  by  the  parties  to  this 
action  that  the  contract  of  July  1st  only  oovr 
ers  in  its  constructive  work  the  new  bridge, 
and  did  not  include  work  on  the  approaches. 
In  other  words,  the  construction  work  called 
for  by  ttie  contract  was  owfined  to  the  erec- 
tion of  a  bridge  witSi  its  supports  222  feet 
over  all  as  shown  by  the  plans.  Whlla  there 
is  much  conflict  of  testimony  as  to  some  of 
the  issues.  It  Is  wtirely  clear  that  the  con- 
tractors not  only  did  not  complete  the  bridge, 
wlttaln  the  120  days  fixed  therefoc  in  the  con- 
tract, hot,  in  fact,  had  mdy  performed  daring 
that  timet  a  ■nail  percentage  of  tte  wwk  n- 
qalMd  m  ctmstnctlng  the  bridge. 

Paragrairti  81  of  the  spaclficatloiis  provldea 
that: 

"E}a«fa  Udder  rtiall  name  in'  U*  M4  a  certain 
definite  nnmbev  ot  days-  In  whidi  he  will  agre* 
to  complete  tit*  work  outlined.    He  will  b^  held 
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Btrictly  to  the  tltn«  named;    no  allowance  be- 
ing made  for  Sundays  or  hoIidayB." 

The  contractors  named  "120  days"  In  thdr 
Wd  as  the  time  within  which  they  wonld  do 
the  work,  and  the  state  accepted  it  when  the 
contract  was  executed  and  delivered.  With- 
out considering  any  other  of  the  alleged 
breaches,  here  is  a  clearly  established  breach 
which  the  defendants  were  required  to  meet 
and  explain.  The  defense  apparently  relied 
on  is  that  there  was  a  paaterial  alteration  in 
the  contract  after  the  execution  and  delivery 
of  the  contract  and  the  bond,  llils  alteration 
Is  alleged  to  be  the  ilxing  of  the  location 
of  the  bridge  on  or  about  the  2d  day  of  Au- 
gust in  a  place  other  than  that  called  for 
by  the  plans.  So  far  as  It  is  urged,  this 
charge  of  alteration  refers  only  to  the  loca- 
tion of  the  eastern  end  of  the  bridge.  The 
plaintiff  Introduced  in  evidence  tht«e  blue- 
prints marked,  respectlTely,  "Plaintiff's  Ex- 
hitilts  &a,  6b,  5&"  They  are  plans  of  the 
proposed  bridge.  Duplicates  of  these  prints 
with  a  copy  of  the  specillcatlons  now  attach- 
ed to  the  present  contract  were  placed  in 
the  hands  of  bidding  contractors  before  mak- 
ing their  bids.  Paragraph  1  <rf  the  ^)eclfl- 
catlons  provides  that: 

"The  accompanying  i^na,  together  with  the 
accepted  bid  and  these  specifications,  form  the 
basis  of  the  contract,  and  are  each  to  be  con- 
sidered a  part  thereof." 

Exhibits  5b'  and  6c  contain  certain  marks 
and  annotations  from  which  some  expert 
witnesses  testified  that  they  would  infer  that 
the  eastern  end  ot  the  new  bridge  and  the 
new  easterly  abutment  were  by  the  plans  to  be 
so  placed  and  constructed  that  the  norther- 
ly and  southerly  lines  of  the  bridge  would  be 
a  continuation  respectively  of  the  north  and 
south  walls  of  the  old  east  causeway.  The 
staite  claims  that  the  plans  are  not  designed 
to  show  the  exact  location  of  the  east  end  of 
the  bridge,  and  that  the  first  and  only  lo- 
cation of  this  end  of  the  bridge  was  made 
August  2d  when  Mr.  Hussey,  the  engineer  on 
the  work,  located  the  center  line  of  the  new 
bridge.  Be  first  came  upon  the  work  on 
July  25th.  The  month  of  July  was  largely 
used  by  the  contractors  in  getting  their 
CQuipmait  and  some  of  the  necessary  ma- 
terials upon  the  ground  and  in  constructing 
the  temporary  bridge.  A  little  excavation 
for  the  new  bridge  at  the  west  end  was 
done  In  the  latter  part  of  the  month.  If 
the  bridge  were  constructed  with  its  center 
line  as  established  August  2d  by  the  engi- 
neer. Its  eastern  end  would  extend  tO  the 
south  of  the  face  of  the  old  east  abutment 
between  3  ehd  4  feet,  and,  as  the  new  bridge 
and  the  old  east  abutment  were  each  43  feet 
In  width,  it  is  obvious  that  the  southerly 
comer  of  the  east  end  of  the  bridge  thus 
eonstntcted  would  be. over- 3  feet  to  the  south 
of  the  south  wall  of  the  old  abutment.  As- 
suming this  location  of  the  east  end  ot  the 
bridge  to  be  a  change  In '  Its  location,  as 
Indicated  by  the  plans  upon  which  the  con- 


tractors' Wd  was  made,  the  question  of  the 
effect  of  such  diange  upon  the  rights  and 
obligations  of  the  plaintiff  and  defendants 
under  the  contract  and  bond  firlses.  The 
plan  of  the  new  bridge  shows  that  30  feet 
thereof  were  to  be  taken  up  by  a  roadway 
for  the  use  of  street  cars  and  vehicles  in 
general,  that  upon  each  side  of  tfee  roadway 
was  to  be  a  footpath  5  feet  In  width,  and 
that  the  remaining  3  feet  of  tlie  bridge  were 
tQ  be  taken  up  by  two  rails  ea<^  8  feet  hlg^ 
one  erected  on  the  outside  of  each  footpath. 
The  situation  restdting  from  the  location  of 
the  east  end  of  the  bridge  on  August  2d, 
assuming  that  no  alteration  should  be  made 
in  the  approach,  would  be  that  the  southerly 
rail  and  about  one-half  of  the  south  foot- 
path would  extend  southerly  iieyond  the 
face  of  the  old  east  abutment,  and  have  as 
a  support  only  the  new  east  concrete  abut- 
ment 8  feet  thick.  Paragraph  6  of  the  spec- 
ifications implies  that  some  alterations  in 
the  work  might  properly  be  made,  and  with- 
out such  provision  the  parties  to  the  con- 
tract could,  of  course,  at  any  time  agree  to 
alter  Its  terms.  In  the  present  case  the  de- 
fendants claim  that  the  establishing  of  the 
location  of  the  east  end  of  the  bridge  on  Au- 
gust 2d  was  a  material  change,  not  assented 
to,  of  such  a  character  as  to  relieve  them 
of  their  contractual  liabilities  under  the 
contract  and  bond..  Was  It  a  material  alter- 
ation, and,  if  so,  did  either  of  the  parties 
defendant  accept  and  ratify  it? 

[1]  Considering  the  question  of  ratification 
"first,  as  It  relates  to  the  defendant  contrac- 
tors, It  can  fairly  be  said  concerning  it  that 
there  was  a  conflict  of  testimony.  The  plain- 
tiff's engineer  states  that  the  contractor  ac- 
cepted the  iocatlon  of  the  bridge,  thereafter 
entered  upon  the  work  of  erecting  the  bridge, 
and  prosecuted  the  work  for  two  months  be- 
fore objecting  for  the  fir^  time  in  October 
to  the  location.  The  progress  of  the  work  la 
shown  by  the  photographs  of  different  dates 
making  up  plaintiff's  exhibits  grouped  under 
No.  16,  particularly  those  dated  September 
28,  and  October  5,  1912,  respectively,  the  first 
named  showing  the  contractors  driving  the 
sheet  piling,  in  front  of  the  east  abutment, 
and  the  second  showing  the  piling  as  driven 
completely  across  the  entire  face  of  the  abut- 
ment, and  apparently  some  distance  to  the 
south  beyond  the  southerly  wall,  then  turn- 
ing at  an  angle,  and  running  easterly  to  the 
south  wall  at  a  point  back  of  the  abutment, 
in  answer  to  question  355  on  page  323  of  the 
transcript  the  witness  Woodard  said  that 
some  of  the  sheeting  was  driven  on  the  south 
of  the  east  abutment.  From  all  of  this  it 
was  at  least  arguable  that  the  contractors 
were  then  preparing  to  construct  the  new 
east  concrete  iibutment  so  that  It  would  ex- 
tend to  the  south  of  the  old  abutment.  On 
the  Other  hand,  Mr.  Doyle  denied  accepting 
or  ratifying  the  location  of  the  bridge  as  es- 
tablished August  2d,  and  said  that  he  fre- 
quently protested  against  It  on  the  ground 


Digitized  by 


Google 


B.D 


STATIi  T.  B.  J.  BOTI.E  «  00. 


609 


that  It  would  Inciease  his  liability  vnder  the 
guaranty  of  the  bridge  against  failure  for  a 
year  after  Its  completion  as  provided  by  his 
bond.  Wlhether  or  not  there  was  a  ratifica- 
tion by  the  contractors  of  the  location  was, 
we  think,  a  question  for  the  Jury.  If  the  lo- 
cation was  accepted  and  ratified  by  the  con- 
tractors, the  question  of  the  materiality  or 
Immateriality  of  the  location  as  an  alteration 
would  become  unimportant  as  to  them. 
There  is,  however,  no  evidence  of  ratification 
by  the  surety  company,  and  the  question  of 
the  materiality  of  the  alteration  would  re- 
main as  to  it 

[2]  As  to  the  materiality  of  the  alteration 
of  the  contract  made  by  said  location  of  the 
bridge,  assuming  it  to  be  an  alteration,  it 
nowhere  appears  in  evidence  that  said  loca- 
tion of  the  bridge  in  any  way  affected  the 
work  to  be  performed  by  the  contractors  in 
amount  or  as  to  difficulty  of  performance  or 
as  to  Increased  cost.  The  chief,  if  not  the 
only,  claim  of  the  materiality  of  the  change 
Is  said  to  lie  in  the  increased  liability  of  the 
principals  and  surety  on  the  bond  under  the 
guaranty  given  In  conformity  with  para- 
graph 79  of  the  specifications  which  requires 
the  contractor  to  "guarantee  the  proposed 
work  for  one  year  from  its  completion  from 
failure  on  account  of  any  defects  of  design, 
workmanship,  and  materials,  said  guarantee 
to  be  secured  by  the  surety  company  bond 
.accompanying  the  contract,  which  bond  must 
Include  a  clause  specifically  setting  forth  the 
said  guaranty."  It  is  difficult  to  see  how  the 
alleged  alteration  could  possibly  affect  the 
guaranty  unless  the  change  be  held  to  bring 
about  a  "defect  of  design."  Of  course,  lia- 
bility upon  the  guaranty  could  not  actually 
arise  .nntil  the  completion  of  the  bridge.  As 
the  bridge  was  not  completed  by  the  contrac- 
tors, no  action  could  ever  have  been  main- 
tained on  the  guaranty.  The  defense  set  np 
is,  in  effect,  that  if  the  bridge  had  been  com- 
pletely constructed  upon  the  location  estab- 
lished August  2d,  the  liability  of  the  obligors 
under  the  guaraaty  of  the  bond  would  have 
been  Increased,  and  that  as  a  consequence  the 
obligors  are  relieved  of  all  liability  under 
the  bond.  To  maintain  this  defense  It  be- 
came necessa^  to  show  that  this  alleged 
alteration  of  location  brought  about  an  in- 
creased liability  under  the  bond;  and,  to 
state  the  matter  with  more  precision,  it  was 
necessary  for  it  to  be  made  to  appear  by 
proper  evidence  that  the  alteration  in  loca* 
tlMi  would  at  least  have  probably  brought 
aboot  a  failure  of  the  bridge  within  one 
year  following  its  completion,  as,  of  course, 
after  the  exx>lratloh  of  one  year  its  failure 
would  involve  no  liability  for  the  obligors 
nnder  the  gnaranty.  This  could  only,  if  at 
all,  be  established  by  opinion  evidence.  This 
was  attempted  to  be  done.  The  defendant 
Doyle,  on  page  387  of  the  transcript,  says  that 
the  alteration  would  cause  "a  probability  of 
failure"  of  the  bridge,  due  to  the  horizontal 
tbrust  of  the  arch;  that  the  portion  of  the 
96A.-38 


arCh  projecting  beyond  the  east  abutment 
"would  have  a  tendency  to  failure."  In  ad- 
dition three  experts  of  large  experience  in 
bridge  construction  testified.  The  hypotheti- 
cal question  put  to  these  witnesses  was  sub- 
stantially this:  Assuming  that  a  bridge  waa 
to  be  constructed  according  to  the  plans 
marked  Plaintiffs  Exhibits  5a,  6b,  6c,  that 
the  bottom  of  the  old  east  abutment  was  7 
feet  above  the  level  to  which  the  excavation 
for  the  concrete  facing  of  the  abutment  was 
to  be  carried,  that  the  old  abutment  rested 
on  riprap  foundation,  that  stone  walls  ran 
back  easterly  from  the  ends  of  the  abutment, 
and  that  between  the  walls  was  a  filling  of 
sand  or  earth,  that  the  mortar  had  worked 
out  of  the  Joints  between  the  stones  of  the 
wall  running  back  from  the  south  end  of  the 
old  abutment  at  about  the  point  where  said 
wall  Joined  the  said  abutment,  as  shown  by 
Defendants'  Exhibits  7,  8,  10,  11,  and  12, 
photographs  indicating  the  condition  of  said 
wall  back  of  the  southern  end  of  said  abut- 
ment, that  the  center  line  of  Plaintiff's  Ex- 
hibit 5  was  changed,  that  as  a  result  of  such 
change  the  easterly  end  of  the  bridge  con- 
structed as  indicated  upon  Plaintiff's  Exhibit 
6  would  be  extended  southerly  about  3  feet  2 
or  3  inches  south  of  the  south  end  of-  the 
east  abutment,  would  a  bridge  thus  construct- 
ed be  a  stable  structure?  To  this  the  three 
witnesses  each  replied,  in  substance,  that  in 
his  opinion  it  would  not  Mr.  Worcester  was 
not  Inquired  of  further,  and  we  are  not  in- 
formed as  to  what  in  particular  were  the 
grounds  of  his  opinion.  Mr.  Parker,  in  ex- 
plaining his  answer,  apparently  based  it 
largely  upon  the  condition  of  the  old  abut- 
ment and  the  walls  back  of  It  Although  Mr. 
Gray  was  examined  at  length,  It  Is  somewhat 
difficult  to  ascertain  from  the  record  upon 
precisely  what  ground  or  grounds  he  based 
his  opinion,  although  he  does  seem  to  attach 
some  Importance  to  the  fact  that  the  new 
easterly  concrete  abutment  would  be  without 
support  at  its  southerly  end.  These  witness- 
es were  not  asked  to  express  an  opinion  as 
to  whether  or  not  a  bridge  constructed 
against  the  old  abutment  as  provided  by 
Plaintiffs  BJxhlblt  5  would  have  been  a  sta- 
ble structure,  and  therefore  their  testimony 
does  not  specifically  point  to  the  changed  lo- 
cation as  the  cause  of  the  alleged  instability. 
At  all  events,  there  is  no  opinion  expressed 
that  the  instability  would  be  such  that  the 
bridge  would  In  reasonable  probability  fall 
within  a  year  of  its  completion.  There  was, 
however,  considerable  evidence  as  to  the  in- 
tention of  the  state  to  furnish  a  support  for 
the  new  east  concrete  abutment  where  it  ex- 
tended south  of  the  face  of  the  old  abutment 
Defendants'  Exhibit  6,  which  was  shown  to 
be  the  state's  proposed  plan  of  widening  the 
old  east  causeway  by  the  wmstructlon  of  a 
new  wall  to  the  south  of  the  old  south  wall 
commencing  at  a  point  2.5  feet  south  of  the 
West  end  of  the  old  wall,  and  extending  east- 
erly 271.41  feet;  its  greatest  distant  from 
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the  old  wan  being  3.S  feet  at  a  distance  of 
W  feet  from  Its  west  end.  It  Is  obvious, 
therefore,  that  the  hypothetical  question  put 
to  the  experts  lacked  an  essential  element, 
and  that,  If  the  answers  of  the  three  experts 
to  the  question  be  taken  as  true,  it  must  be 
held  that  the  evidence  does  not  necessarily, 
and  perhaps  not  at  all,  show  that  the  bridge 
constructed  on  the  location  of  Aoigust  2d, 
particularly  if  supported  by  the  new  wall, 
would  not  be  a  stable  structure,  or,  what  is 
more  to  the  point,  that  the  liability  of  the 
obligors  under  the  guaranty  would  be  at  all 
increased  by  the  alteration.  If  it  be  claimed 
that  the  late  date  on  which  Defendants'  BIx- 
hlbit  6  was  given  the  contractors  by  the 
state's  engineer  furnishes  a  sufficient  excuse 
for  the  noncompletlon  of  the  work  within  the 
time  named,  the  evidence  in  the  case  bearing 
on  that  point  is  such  as,  in  our  opinion,  to 
render  it  a  question  for  determination  by  the 
jury.  In  our  judgment  also,  there  was  suffi- 
cient evidence  as  to  damages  to  entitle  the 
case  to  go  to  the  jury  on  that  point.  We 
think,  therefore,  it  was  error  on  the  part  of 
the  trial  judge  In  not  submitting  the  case  to 
the  jury  on  the  issues  which  have  been  dis- 
cussed and  in  Ids  directing  a  verdict  for  the 
defendant  The  exception  to  this  ruling  Is 
sustained. 

[3]  Having  reached  this  conclusion  as  to 
the  foregoing  exception,  It  will  not  tie  nec- 
essary to  consider  all  the  other  exceptions 
In  detalL  It  may  be  desirable  to  discuss 
some  of  them  as  the  same  rulings  to  which 
e.\ceptions  were  taken  may  arise  la  a  future 
trial.  We  think  the  exception  to  the  hypo- 
thetical question  above  referred  to,  appear- 
ing on  page  745  of  the  transcript,  in  the  ex- 
amination of  Mr.  Gray  should  have  been  sus- 
tained. The  objectionable  feature  is  con- 
tained in  the  words  "the  abutment  marked 
'old  abutment'  as  indicated  on  PlalntlfiTs  £:x- 
bibit  5  did  not  extend  to  the  depth  indicated 
on  plans";  the  objectionable  expression  be- 
ing the  words  following  the  figure  "5."  The 
question  Itself  simply  asks  if  a  bridge  con- 
structed under  certain  described  conditions 
would  be  a  stable  structure.  So  far  as  that 
question  is  concerned,  it  was  of  no  conse- 
quence whether  or  not  the  foundati<Mi  of  the 
abutment  was  correctly  shown  on  the  plans; 
but  the  expression  referred  to  would  nat- 
urally suggest  to  the  minds  of  the  jury  that 
the  conditlcm  of  the  abutment  and  the  walls 
bad  not  been  correctly  placed  before  the  con- 
tractors before  they  made  their  bid.  The 
expert  witness  Mr.  Parker  obviously  so  un- 
derstood It,  for  in  his  answer  to  the  same 
question,  No.  21  on  page  78D  of  the  tran- 
script, he  r^ers  to  tlte  actual  cmuUtions  of 
abutment  and  wall  as  "conditions  not  pro- 
Tided  for  in  the  design  as  shown,"  wtiich  re- 
mark apparently  refers  to  the  fact  that 
PlalntlfTs  Exhibit  5  does  not  show  the  rip- 
rap foundation  or  the  defective  condition  of 
the  side  waU.    Bat  the  second  sentence  of 


the  specifications  provides  that  "Contractors 
are  expected  to  visit  the  bridge  site,  to  per- 
sonally ascertain  local  conditions  and  to  take 
such  soundings  or  borings  as  they  may  deem 
necessary,"  and  it  is  also  stated  that  the 
state  board  of  public  roads  will  not  "assume 
any  responsibility  for  •  •  •  local  con- 
ditions." Paragraph  79  of  the  specifications 
also  provides  that  "The  contractor  shall  ex- 
amine the  proposed  location  and  the  plans 
ahd  specifications  and  by  submitting  a  bid 
on  them  shall  signi^  his  approval  of  them." 
From  the  testimony  of  Mr.  Doyle,  direct  and 
In  cross  examination,  as  shown  on  page  368 
et  seq.  of  the  transcript  and  page  687  et  seq., 
it  appears  that  before  making  his  bid  he 
went  to  Warren  "and  looked  over  the  site, 
examined  the  condition  of  the  abutments  and 
approach  wall,  the  condition  of  the  old 
bridge,  the  conditions  of  the  materials,  the 
soil,  boulders  underneath  the  water,  what  I 
could  see  of  them  and  noted  the  water  con- 
ditions there."  He  made  this  examination 
in  part  when  the  tide  "was  nearly  at  the 
low  stage,  nearly  at  ebb  •  •  •  going  out" 
and  spent  that  day  from  three  to  three  and 
one-half  hours  at  the  site.  The  photographs 
before  referred  to,  taken  in  December,  1912, 
and  admitted  in  evidence  as  exhibits  of  the 
defendants,  obviously  taken  when  the  tide 
was  low,  show  very  plainly  the  riprap  foun- 
dation of  the  old  east  abutment  and  the  de- 
fects of  the  south  wall  of  the  causeway. 
The  contractors  obviously  knew  of  the  actual 
conditions,  and  at  least  by  the  terms  of  the 
contract  were  bound  to  ascertain  them  be- 
fore bidding. 

In  view  of  these  requirements  of  the  con- 
tract and  this  evidence,  it  was  not  oiten  to 
the  defendants  to  object  that  "those  were 
all  conditions  not  provided  for  in  the  de- 
sign as  shown,"  as  stated  at  length  by  Mr. 
Parker,  In  explaining  his  answer  to  the  hy- 
pothetical question  that  the  structure  would 
be  unstable.  The  questions  implied  that 
they  could  and  were  making  such  objection. 
This  exception  is  sustaloed. 

[4]  We  think  the  exception  on  i>age  429 
to  the  ruling  of  the  court  that  the  sugges- 
tion of  the  consulttog  engineer  as  to  the  kind 
of  cement  to  be  used  would  Bind  the  state 
board  of  public  roads,  in  which  the  judge 
said,  "The  consulting  engineer  Is  just  as 
much  a  representative  of  the  board  as  the 
chief  engineer,"  should  be  sustained.  We 
tbtok  the  words  "chief  engineer"  contain  Im- 
plications  as  to  the  authority  to  represent 
the  principal  which  are  wanting  in  the  words 
"consulting  engineer."  The  word  "consult- 
ing" in  such  connection  simply  designates 
one  who  is  brought  Into  conference  about  a 
case  or  project  or  some  phase  thereof.  The 
advice  given  in  consultation  may  be  accept- 
ed, but  there  is  no  implication  in  the  ex- 
preesion  that  the  one  consulted  is  authorized 
to  represent  those  consulting  him  in  con- 
tiactoal   relations  with   tiblrd   persons.    Of 
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course,  sach  anthorlty  can  be.  given  Um,  bat 
that  fact  must  be  shown,  and  is  not  to  be 
assumed. 

[5]  We  also  tblnk  the  exception  on  page 
580  to  the  qneations,  commencing  with  ques- 
tion 591,  asking  Mr.  Doyle  what  be  had  paid 
out  for  labor  from  July  1,  to  October  23, 
1912,  should  be  sustained.  The  testimony 
was  immaterial.  Tbe  matter  under  consid- 
eration was  as  to  the  amount  of  work  done 
under  the  contract.  That  could  be  and  had 
been  iwinted  out  or  described  by  witnesses. 
This  being  so,  the  aggregate  of  the  sams 
paid  for  labor  by  the  defendant  contractors 
was  not  Important  In  Bbowlng  tbe  work  ao- 
compllshed. 

[6]  Tbe  plaintiff  took  exceptions  (see  pages 
589,  595,  59C)  to  the  introducUon  of  testi- 
mony by  Mr.  Doyle  as  to  the  delivery  of  cer- 
tain materials  on  the  site  from  July  to  Sep- 
tember and  left  there  by  him,  and  not  paid 
for  by  the  state.  It  is  not  apparent  how 
this  testimony  was  relevant  or  materlaL 
Something  more  was  necessary  to  be  shown 
to  render  it  material.  The  exceptions  to  it 
are  sustained. 

All  the  otber  exceptions  are  overruled, 
and  tbe  case  is  remitted  to  the  superior 
court  for  a  new  trlaL 


NTHISER  V.  NIHISEIR,     (No.  61.) 
(C!ourt  of  Appeals  of  Maryland.    Jan.  13, 1916.) 

1.  HtrSRAND  ASD  WlFX  «=9lO  —  C!oHIKAOIB  — 

Separate  Pbopebit. 

Although  a  wife  may  become  creditor  of  her 
husband  as  to  her  separate  property,  which  the 
hmba&d  has  received  nnder  en  express  promise 
of  repayment,  yet,  if  she  permits  her  husband  to 
receive  her  funds  or  property  without  any  agree- 
ment to  account  for  or  repay  her,  she  cannot  aft- 
erwards set  up  a  claim  against  the  husband  as 
creditor,  so  where  a  wife  permitted  her  husband 
to  receive  her  income,  investing  the  same  in  land, 
taking  title  in  his  name,  the  property  belongs 
to  the  husband  free  from  the  wife's  claims ;  this 
being  particularly  true  where  a  petition  by  the 
wife  for  tbe  sorplus  after  foreclosure  of  a  mort- 
gage on  tbe  land  recognized  that  tbe  husband 
was  the  owner. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dip.  §S  23,  34,  35,  38-46,  396,  398 ; 
Dec.  Dig.  ©sslO.] 

2.  Phincifai.  and  Sobett  «=>1S2— Creation 
OF  Relation. 

Where  property  of  any  kind  is  pledged  or 
mortgaged  to  secure  the  debt  of  another,  such 
property  occupies  the  position  of  a  surety,  and  it 
is  the  duty  of  the  principal  debtor  to  dieRharge 
tbe  obligation. 

[Ed,  Note.— For  other  cases,  see  Prlncipnl  and 
Surety,  Cent.  Dig.  t  524;   Dec.  Dig.  <3=»182.] 

3.  Husband  and  Wife  €=943— Contbaotb— 
Indebtedness. 

A  wife  allowed  her  husband  to  collect  her 
income,  which  he  invested  in  land,  taking  title  in 
his  name.  The  wife  being  desirous  of  erecting 
a  dwelling  on  land  owned  by  her,  the  husband 
mortgaged  tbe  realty  he  bad  purchased  with  her 
funds,  and  the  proceeds  were  used  in  erecting  the 
dwelling.  Thereafter  the  wife  allowed  her  bus- 
band  to  continue  to  collect  her  income  for  a 
number  of  years,  until  the  adionnts  several  times 


exceeded  the  amount  of  the  mortgage.  Beld, 
that  while  tbe  husband  was  entitled  to  have  the 
wife  dischnrge  the  mortgage  on  his  property,  yet, 
as  he  had  received  from  the  wife  funds  more 
than  sufficient  to  discbarge  the  mortgage,  he 
cannot  in  equity  assert  such  right. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  226;   Dec.  Dig.  <S=»43.] 

Appeal  from  Circuit  Court,  Washington 
County,  in  Equity;   M.  L.  Keedy,  Judge. 

In  a  proceeding  for  tbe  foreclosure  of  a 
mortgage,  Gustavla  Nlbiser  filed  a  petition 
against  Wlnton  Mi.  Nihlser,  claiming  tbe  sur- 
plus Prom  a  decretal  order  sustaining  ex- 
ceptions to  the  distribution  in  an  auditor's 
account  of  the  surplus,  she  appeals.  Bevers- 
ed,  and  cause  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  UBNBB,  STOCKBEIDGE,  and 
CONSTABLE,  JJ. 

Louis  J.  Burger  and  John  Hlnkley,  both 
of  Baltimore  (Albert  J.  Long,  of  Hagerstown, 
on  the  brief),  for  appellant.  Harry  Brlndle, 
of  Hagerstown  (Frank  O.  Wagaman,  of  Ha- 
gerstown, on  the  brief),  for  appellee. 

BOTD,  O.  J.  This  is  an  appeal  from  a  de- 
cretal oMer  of  tbe  lower  court,  which  sus- 
tained exceptions  filed  by  tbe  appellee  to  tbe 
distribution  In  an  auditor's  account  of  (721.- 
40  to  the  appellant,  who  was  a  Judgment 
creditor  of  tbe  appellee,  and  which  decreed 
that  tbe  appellant  was  indebted  to  the  ap- 
pellee in  a  sum  equal  at  least  to  tbe  judgment, 
Interest,  and  costs.  They  were  husband  and 
wife  until  1912,  when  they  were  divorced. 
They  moved  from  West  Virginia  to  Keedys- 
ville,  Washington  county,  Md.,  in  1887,  where 
the  appellee  practiced  medicine.  On  March 
24,  1887,  a  property  situated  in  Keedysville 
was  conveyed  to  the  appellee  for  the  consid- 
eration, as  mentioned  in  tbe  deed,  of  $3,000. 
At  that  time  Mr.  John  T.  Morris  was  trustee 
of  an  estate,  the  income  of  which  was  pay- 
able to  Mrs.  Nihlser  for  life,  and  the  remain- 
der was  left  to  her  children.  Tbe  Income 
seems  to  tiave  amounted  to  about  $1,6(X)  per 
annum.  An  agreement  of  counsel  shows  that 
on  the  date  of  the  deed  a  mortgage  was  given 
for  $3,000,  to  secure  the  pajrment  of  five 
promissory  notes  of  .$600  each,  payable  in 
one,  two,  three,  four,  and  five  years.  The 
appellant  claims,  and  is  apparently  sustain- 
ed, that  the  notes  were  paid  with  the  income 
received  from  the  trustee.  At  any  rate  the 
evidence  shows  that  all  of  the  Income,  with 
the  exception  of  several  sums,  was  paid  to 
Dr.  Nihlser  from  1887  to  1001.  On  October 
8,  1887,  Mrs.  Nihlser  wrote  to  Mr.  Morris  as 
follows: 

"We  received  by  B.  &  O.  express  $171,  amount 
of  collections  due  me  Oct  1,  1887.  Will  you 
please  send  checks  to  Dr.  hereafter,  instead  of 
the  money,  as  we  have  opened  an  account  with 
the  First  National  Bank  of  Hagerstown." 

Although  the  evidence  shows  that  Mrs.  Ni- 
hlser'9  Income  was  used  in  paying  for  the 
Keedysville  property,  it  likewise  appears  that 
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It  w«a  done  with  her  entire  consent  and  ao- 1 
quiescence,  and  there  Is  nothing  to  show  that 
at  the  tUnes  of  the  payments  to  Dr.  Nlhiser 
there  was  a  promise  on  bis  part  to  repay  the 
amounts  so  received.  In  1894  they  moved  to  j 
Baltimore,  but  returned  to  Koedysville  In  the 
spring  of  1895.  Mrs.  Nlhlser  and  apparent- 
ly her  two  children,  who  were  then  seven  and 
nine  years  of  age,  respectively,  greatly  pre- 
ferred living  In  Baltimore,  but  the  doctor 
was  not  satisQed  there  and  they  returned  to 
KeedysvlUe.  It  is  claimed  by  the  appellant 
that  in  order  to  satisfy  her  and  the  children 
in  leaving  Baltimore,  her  husband  promised 
to  build  a  house  for  her  on  some  lots  In 
Mountain  Lake  Park,  Md.,  which  she  had 
agreed  to  purchase,  by  an  agreement  dated 
September  3,  1894.  The  consideration  for 
the  lots  mentioned  in  the  agreement  was  $600, 
1100  of  which  was  paid  In  cash,  and  the  re- 
mainder was  to  be  paid  in  two  payments  of 
9250  each,  on  January  1,  1896,  on  January  1, 
1896.  The  deed  for  the  Mountain  Lake  Park 
lots  was  not  made  until  November,  1903, 
when  the  lots  were  conveyed  to  Mrs.  Nlhlser, 
but  in  1895  a  house  was  erected  on  them. 
On  April  2,  1886,  Dr.  and  Mrs.  Nihiser  ex- 
ecuted a  mortgage  on  the  Keedysvllle-  prop- 
erty, which  stood  in  his  name,  to  John  T. 
Morris  for  $2,500,  which  recited  that  Mr. 
Morris  had  by  an  order  dated  February  25, 
1887,  been  appointed  trustee  for  the  prop- 
erty  and  estate  devised  and  bequeathed  by 
Theodore  Weems  "for  the  sole  and  separate 
use  of  said  Gustavla  "Nlhlser  (formerly  Qua- 
tavla  Weems)  and  Rachel  Weems";  that 
by  another  order,  passed  on  the  ^th  of 
March,  1895,  "the  said  trustee  was  authorized 
to  loan  and  advance  to  said  Oustavia  Nlhlser 
from  the  trust  estate  held  by  him  for  her  In 
said  cause,  the  sum  of  twenty-flve  hundred 
dollars,  the  said  loan  to  be  for  five  years,  with 
privilege  of  renewal,  in  the  discretion  of  said 
trustee,  and  to  be  secured  by  a  mortgage  to 
said  trustee  on  the  hereinafter  described 
property  from  the  said  Gustavla  Nlhlser  and 
her  husband,  Wlnton  ML  Nlhlser" ;  and  that 
in  execution  of  said  last-mentioned  order 
"the  said  John  T.  Morris,  trustee  as  afore- 
said, hath  loaned  and  advanced  to  the  said 
Gustavla  Nlhlser  the  sum  of  twenty-five  hun- 
dred dollars,  bdng  part  of  the  trust  estate 
aforesaid  held  by  him  for  her  as  aforesaid, 
the  said  loan  to  Be  returned  at  the  end  of 
five  years  from  the  date  hereof,  and  to  be 
secured  by  a  mortgage  of  the  hereinafter  de- 
scribed property  in  accordance  with  the 
terms  of  said  order." 

The  mortgage  ccmtalns  the  usual  cove- 
nants on  the  part  of  Dr.  and  Mrs.  Nihiser, 
and  provides  that  in  case  of  default  and  a 
sale  made  under  the  power,  the  surplus,  If 
any,  after  payment  of  expenses  incident  to 
the  sale  and  all  claims  of  the  trustee  under 
the  mortgage,  shall  be  paid  to  "the  said  mort- 
gagor, Wlnton  M.  Nihiser."  No  part  of  the 
mortgage  was  paid,  and  Louis  J.  Burger, 


who  had  been  appointed  substituted  trustee 
after  the  death  of  Mr.  Morris,  add  the  prop- 
erty under  the  power  of  sale  for  $3,475.50. 
After  distributing  to  the  costs,  including  coiu- 
missiona,  and  the  principal  of  the  mortgage, 
the  auditor  distributed  to  Mrs.  Nlhlser,  in 
part  payment  of  the  Judgment  held  by  her, 
the  sum  of  $721.40.  That  was  a  Judgment 
obtained  by  her  against  Dr.  Nihiser  for  $1,- 
564.19,  with  Interest  and  costs,  on  June  4, 
1912,  which  was  after  they  were  divorced, 
on  a  note  given  by  him  to  her  some  time  prior 
thereto.  It  was  for  insurance  money  she  had 
received  and  which  her  husband  had  bor- 
rowed from  her.  She  filed  a  petition  In  the 
mortgage  case,  asking  to  have  the  surplus 
above  mortgage  distributed  to  her  Judgment, 
and  the  court  passed  an  order  directing  the 
auditor  to  so  distribute  said  surplus,  sub- 
ject to  all  legal  exceptions.  The  appellee  fil- 
ed exceptions  to  the  audit,  alleging  that  the 
debt  secured  by  the  promissory  note  and  mort- 
gage to  the  trustee  was  the  sole  and  sepa- 
rate  debt  of  Mrs.  Nihiser,  and  that  he  signed 
and  executed  them  solely  as  surety,  that  the 
property  described  in  the  mortgage  and  sold 
in  those  proceedings  was  at  the  time  of  the 
sale  his  sole  property,  and  that  by  reason 
of  the  facts  stated  Mrs.  Nihiser  was  Indebted 
to  him  in  the  sum  of  $2,600,  together  with 
the  costs  and  expenses  Incident  to  the  sale. 
He  then  claimed  that  he  was  entitled  to  set 
off  that  sum  against  the  Judgment.  Neither 
trustee  collected  any .  interest  on  the  mort- 
gage, and  there  se^ns  to  have  been  no  claim 
for  interest,  either  after  the  separation  of 
the  parties  in  1909  or  after  the  divorce. 

[1]  The  law  in  this  state  Ib  too  clear  to  ad- 
mit of  any  question: 

"That  the  wife  may  become  a  creditor  of  the 
husband.  In  respect  of  money  or  property  be- 
longing to  her  as  her  separate  estate,  which  tjhe 
husband  has  received  under  an  express  promisn 
at  the  time  of  repaying  to  her.  But  if  such 
money  or  other  separate  property  of  the  wile  has 
been  received  by  the  husband,  with  the  knowl- 
edge and  acquiescence  of  the  wife,  without  such 
express  promise  at  the  time,  no  implied  assump- 
sit, either  legal  or  equitable,  will  arise  to  sup- 
port a  claim  against  the  husband  or  his  estate. 
The  wife  having  the  jus  disponendi  of  her  sepa- 
rate property,  if  she  thinks  proper  to  let  her 
husband  have  it,  or  appropriate  it,  without  any 
express  promise  or  agreement  at  the  time  to  ac- 
count for  or  repay  her  the  amount  so  received  or 
appropriated,  she  cannot  afterwards  set  up  a 
claim  against  the  husband  upon  the  footing  of  a 
creditor.  In  such  case  she  is  taken  to  have  ae- 
quiesced  in  the  appropriation  of  the  fnnd  for  th« 
common  benefit  ot  herself  and  husliand,  or  for 
the  benefit  of  the  family."  Grover  &  Baker 
Sewing  Machine  Co.  v,  Baddiff,  63  Md.  496. 

Bee  also  Far.  A  Mier.  Bank  t.  Jenkins,  SS 
Md.  245,  3  Atl.  302 ;  Taylor  v.  Brown,  65  Md. 
3G6,  4  Atl.  888 ;  Jenkins  v.  Middleton,  68  Md. 
540,  13  Atl.  156;  Stockslager  v.  Mecb.  Loan 
Inst.,  87  Md.  232,  39  Ati.  742;  Downs  v.  Mil- 
ler,  95  Md.  602,  63  Atl.  446,  and  cases  cited 
iQ  them. 

In  Reed  v.  Reed,  109  Md.  690,  72  AtL  414. 
130  Am.  St.  Rep.  552,  It  was  held  that,  when 
a  wife  purchases  property  with  her  mon^ 
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and  causes  it  to  be  conveyed  to  herself  and 
tinsband  as  tenants  by  the  entlretlea,  the  ef< 
feet  of  a  subseqnent  decree  of  divorce  Is  to 
convert  It  Into  a  tenancy  In  common,  and  It 
does  not  entitle  her  to  claim  the  entire  own- 
ership. In  that  opinion  Tyson  v.  Tyson,  54 
IM.  86,  was  referred  ta  Ihere  the  wife,  who 
had  obtained  a  divorce  a  mensa  et  thoro, 
Bongbt  to  have  the  court  restore  to  her  her 
separate  estate,  whldi  her  husband  had  re- 
ceived, bnt  after  referring  to  some  of  the 
earlier  cases  In  this  state,  whldi  were  fbl- 
lowed  In  those  dted  above,  the  court  said: 
"If  the  effect  of  knowledge  and  acquiescence 
oa  the  part  of  the  wife  was  saffident  to  destroy 
her  right  as  creditor  in  this  case,  unless  there 
was  an  aereement  or  promise  of  the  husband  to 
repay,  it  follows,  necessarily,  that  the  conversion 
of  the  money  by  the  hustMtnd,  with  the  wife's 
concurrence,  and  her  conjoint  act  and  deed,  must 
equally  destroy  her  right  to  recover  it  as  her 
separate  property,  after  divorce,  after  the  lapse 
of  a  series  of  years,  without  any  promise  or 
agreement  of  the  husband  to  return  or  repay  it." 

It  would  seem,  therefore,  to  be  clear,  under 
the  authorities  dted  and  the  evidence,  that 
the  appellant  cannot  now  dalm  that  the 
Keedysvllle  property  was  hers,  and  the  ap- 
pellee cpuld  not  be  denied  the  right  to  as- 
\y  serf  the  dalm  made  by  him  merely  because 
the  money  with  which  that  property  was  par- 
chased  was  originally  that  of  Mrs.  Nlhlser. 
tba  evidence  is  Mmclnslve  that  It  was  used 
with  her  consent  and  acquiescence  and  that 
the  hust>and  did  not  at  the  time  promise  to 
repay  It.  Moreover,  the  petition  of  the  ap- 
pellant expressly  alleges  that  Wlnton  M. 
Nlhlaw  was  the  owner  of  the  equity  of  re- 
demption In  the  real  estate  sold,  that  her 
Judgment  was  the  next  lien  to  the  mortgage, 
and  prayed  that  the  surplus  be  applied  to  the 
payment  of  the  Judgment.  There  Is  no  other 
prayer  In  the  petition,  and  the  appellant's 
claim  against  this  fund  therein  Is  based  en- 
tirely on  her  Judgment  The  mortgage  itself, 
to  which  the  appellant  was  a  party,  also 
provides,  as  we  have  seen,  that  In  the  event 
of  a  sale  under  the  power  the  surplus,  If  any, 
should  be  paid  to  Winton  M.  Nibiscr.  There 
can,  then,  be  no  doubt  that  the  Keedysvllle 
property  belonged  to  him,  and  any  right  the 
appellant  has  to  the  surplus  must  be  founded 
on  her  Judgment 

[2,  S]  Coming,  then,  to  the  Mountain  Lake 
Park  prtq^erty,  the  question  is  whether  the 
appdiee  can  defeat  the  distribution  to  the  ap- 
pellant of  the  surplus  on  the  ground  that  hit 
property  was  sold  to  pay  her  debt,  and  that 
he  was  merely  surety  for  her.  The  redtals 
In  the  mortgage  do  undoubtedly  show  that  the 
loan  was  to  Mrs.  Nihiser.  The  order  of  the 
court  authorized  the  trustee  "to  loan  and  ad- 
vance to  said  Oustavla  Nihiser,  from  the  trust 
estate  held  by  him  for  her  In  said  cause,  the 
sum  of  twenty-five  hundred  dollars";  and 
tlie  mortgage  redted  that  the  trustee  had. 
In  execution  of  that  order,  "loaned  and  ad- 
vanced" to  her  that  sum.  Notyrlthstandlng 
those  redtals,  we  are  of  the  opinion  that  the 
letter  of  John  T.  Morris  to  Dr.  Nlhlser,  dated 


in  Mardi,  1895,  In  reference  to  the  decree  of 
the  court  authorizing  the  loan,  and  some  of 
the  other  evidence  ruled  out,  were  admissible; 
but  giving  due  wdght  to  said  testimony,  as 
If  It  had  been  admitted.  It  does  not  material- 
ly affect  the  question.  The  house  was  built 
for  Mrs.  Mlhlser  with  her  money  on  land 
which  she  then  had  an  equitable  Interest  in 
and  subsequently  had  a  deed  for. 

But,  conceding  all  tliat  to  be  true,  the  ques- 
tion still  is  whether  he  Is  in  a  position  to  as- 
sert in  a  court  of  equity  a  claim  for  the 
amount  of  the  mortgage  against  his  wife. 
There  can  be  no  doubt  that  he  cannot  for  at 
least  a  part  of  it — such  part  as  he  used  for 
his  own  purposes.  The  learned  Judge  below 
concluded  that  he  had  paid  at  least  $2,000 
of  the  amount  for  his  wife,  and  as  that  was 
more  than  the  Judgment  he  did  not  deem  It 
material  that  some  of  the  money  obtained  on 
the  mortgage  did  not  go  into  the  Mountain 
Lake  Park  property.  While  we  think  that 
It  was  Incumbent  on  Dr.  Nlhlser  to  prove  how 
much  of  the  sum  received  from  the  mortgage 
he  paid  out  on  account  of  the  Mountain  Lake 
Park  property,  and  we  are  not  prepared  to  say 
that  the  evidence  shows  that  the  $300  which 
tlie  lower  court  included  in  the  $2,000  was 
paid  out  of  that  fund,  it  does  appear  that 
the  sum  of  $1,415  was  paid  to  the  contractor, 
who  built  the  house,  and  several  hundred 
dollars  were  invested  In  furniture  for  it,  and 
hence  we  will  assume  that  an  amount  equal 
to  the  Judgment  was  paid  by  him  out  of  the 
$2,500. 

As  no  question  has  been  raised  by  the  ap- 
pellant with  reference  to  the  dedslon  of  the 
court  below  that  Acts  1914,  c  393.  now  section 
12  of  article  75  of  Code,  and  such  cases  as 
Smith  V.  Wash.  Gas  Light  Co.,  HI  Md.  12, 100 
Am.  Dec.  49,  authorized  the  court  to  entertain 
the  claim  of  the  appellee  asked  to  be  set  off 
against  the  Judgment,  we  will  not  dls(u.ss 
that;  but,  assuming  the  conclusion  of  that 
court  to  be  correct  on  that  subject,  we  wiU 
determine  the  main  question,  whether  the  ap- 
pellant Is  indebted  to  the  appellee  by  reason 
of  the  sale  of  the  Keedysvllle  property  sold 
under  the  mortgage.  The  theory  of  the  ap- 
pellee is  that  the  relation  of  principal  and 
surety  existed  between  Dr.  and  Mrs.  Nlhlser 
for  so  much  of  the  money  secured  by  the 
mortgage  as  was  used  for  her.  The  general 
rule  Is  that: 

"When  property  of  any  kind  is  pledged  or 
mortgaged  by  the  owner  to  secure  the  debt,  de- 
fault, or  miscarriage  of  another  person,  srich 
property  occupies  the  position  of  a  surety."  27 
Am.  &  Eng.  Ency.  of  Law,  433. 

The  implied  obligation  of  the  principal  to 
Indemnify  his  surety  springs  up  at  the  time 
the  relation  Is  entered  into,  and  is  consum- 
mated when  the  surety  has  paid  the  debt 
(Nally  V.  Long,  66  Md.  567),  and,  of  course, 
when  the  property  Is  sold  to  pay  the  debt  and 
the  debt  Is  thereby  paid.  But  "the  principal 
cau  show  In  his  defense  that  he  already  has 
reimbursed  his  surety"   (32  Cyc  269),  and 
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"the  harden  la  upon  the  surety  to  show  the 
relation,  In  an  action  In  which  his  right  to  a 
particular  recovery  depends  upon  his  relation 
as  surety  to  another  as  principal.  •  •  • 
Evidence  is  always  admissible  to  show  the 
equitable  rights  of  the  principal  and  surety 
toward  each  other,  and  which  is  material  to 
the  right  to  recover  the  amount  alleged  to 
have  been  paid  by  plaintiff  as  surety,  and 
as  between  the  Immediate  parties  to  show 
their  true  relation  In  fact,  although  different 
from  that  Indicated  by  the  Instrumrait  or 
their  relative  positions  thereon."  32  Cyc.  268 
and  270. 

Keeping  those  familiar  principles  in  mind, 
it  seems  to  us  that  the  established  facts  pre- 
<:lude  a  recovery  by  the  appellee,  and  pre- 
vent his  setting  off  this  claim  against  the  ap- 
pellant's judgment  Admitting  the  payments 
to  the  appellee  of  the  income  of  the  appel- 
lant to  have  been  so  made  as  to  conclude 
any  question  about  his  ownership  of  the  Kee- 
dysvllle  property,  and  admitting  that  the 
mortgage  was  for  the  most  part  the  sole 
debt  of  the  appellant,  which  mortgage  be 
Joined  in  and  placed  upon  his  property  in  or- 
der to  secure  the  debt,  we  are  not  prepared 
to  say  that  under  the  circumstances  he  can 
now  hold  the  appellant  for  the  amount  of 
the  mortgage  applied  to  the  Mountain  Lake 
Park  property.  From  April  2,  1895,  when 
the  mortgage  was  given,  until  some  time  in 
1901,  he  collected  practically  all  of  the  In- 
come of  the  appellant,  as  Indeed  he  bad  been 
doing  for  eight  years  prior  to  the  date  of  the 
mortgage.  By  reason  of  the  exclusion  of 
some  of  the  evidence  offered,  it  is  not  defi- 
nitely shown  what  the  Income  amounted  to, 
but  from  what  we  can  gather  from  the  rec- 
ord, and  as  stated  In  the  opinion  of  the  low- 
er court,  it  was  about  91,500  per  annum. 
After  the  mortgage  was  given,  the  appellee 
thus  received  $8,000  or  $9,000  of  the  appel- 
lant's money.  The  mortgage  and  note  were 
payable  five  years  after  date,  and  at  the  end 
of  that  time  the  trustee  could,  and  <ander 
some  circumstances  It  would  have  been  his 
duty  to,  demand  the  payment  of  the  mortgage 
In  order  to  protect  the  remaindermen.  It  is 
said  that  the  mortgage  could  not  have  been 
paid  during  the  first  five  years,  because  it 
was  not  payable  until  the  end  of  that  period; 
but  Inasmuch  as  no  Interest  was  being  paid 
It  cannot  be  doubted  that  the  trustee  would 
have  accepted  payments  during  the  five  years, 
and  even  if  there  could  be  any  question 
about  that,  the  appellee  knew  It  would  ma- 
ture April  2,  1900,  and  if  be  proposed  to 
treat  his  wife  as  his  debtor,  the  circumstanc- 
es demanded  of  him  that  he  should  at  least 
apply  what  he  did  receive  after  the  maturity 
of  the  mortgage,  or  at  least  teU  her  that  he 
proposed  to  assert  the  rights  of  a  surety,  If 
bis  property  was  ever  sold  under  the  mort- 
gage. If  that  was  the  only  reason  for  not 
paying  It,  be  could  have  saved  some  of  the 
Income  for  the  year  1899,  which,  added  to 
that  of  1900,  would  have  enabled  him  to  pay 


at  least  what  he  secured  for  her.  Iforeorer, 
if  he  had  then  shown  any  inclination  to  ap- 
ply the  money  to  the  payment  of  the  mort- 
gage, there  is  nothing  to  suggest  that  she 
would  not  have  permitted  him  to  still  collect 
her  Income  until  it  was  paid.  They  did  not 
separate  until  eight  years  after  she  st<^ped 
him  from  collecting  it  She  was  disabling 
herself  from  paying  the  mortgage  by  givijig 
all  of  her  Income  to  bim,  and  he  was  pre- 
sumably acting  for  her  Interest  She  and  her 
two  children  testified  that  she  was  constant- 
ly urging  bim  to  pay  the  mortgage  off,  but 
be  did  not  pay  one  dollar  of  it — notwith- 
standing his  receipt  after  it  was  given,  of  so 
much  of  his  wife's  money.  It  is  true  she 
could  bare  stopped  the  payments  to  bim 
sooner,  as  she  subsequently  did  in  1901 ;  bat 
that  cannot  affect  the  question,  for  she  may 
not  only  have  been  Influenced  by  what  most 
wives  would  be,  a  desire  to  avoid-  disagree- 
able consequences  from  asserting  their  rights 
against  their  husbands,  but  she  actually  let 
hUn  have  $8,000  or  $9,000  of  her  money  after 
the  mortgage  was  given.  If,  then,  she  had, 
or  is  presumed  to  have  had,  knowledge  of  the 
fact  that  he  had  become  surety  for  her,  and 
hence  was  her  creditor,  «ititled  to  proceed 
against  her  if  bis  property  suffered,  is  not 
her  defense  ample  and  dear,  to  follow  the 
language  quoted  above,  as  she  "already  bas 
r^mbursed  her  surety"?  32  Gyc.  269,  supra. 
Upon  what  principle  can  it  be  said  that 
the  wife  cannot  become  a  creditor  of  her  hus- 
band for  her  money,  which  he  has  received 
with  her  consent  and  acquiescence,  unless  be 
at  the  time  promises  to  repay  it,  but  be  can 
b(dd  her  responsible  as  ber  surety,  and  Is 
not  to  be  regarded  as  reimbursed,  although 
after  the  execution  of  the  Instrument  which 
he  claims  created  the  relation  of  principal 
and  surety  be  received  more  than  three  times 
as  much  of  ber  money  as  he  became  surety 
for?  A  court  of  equity  should  not  permit 
such  an  injustice  to  be  done,  at  least  unless 
there  is  clear  and  satisfactory  proof  that  the 
wife  did  not  intend  any  of  the  money  to  ite 
applied  to  the  payment  of  the  mortgage  or 
other  instrument  by  which  the  husband  be- 
came liable  to  the  creditor.  It  is  not  neces- 
sary to  determine  how  far  the  recent  legisla- 
tion In  this  stste,  beginning  with  the  act  of 
1898,  and  now  in  article  45  of  the  Code,  has 
affected  the  rule  originally  announced  when 
the  property  rights  of  married  women  were 
very  limited;  but  we  do  not  hesitate  to  hold 
that  a  husband  who  has  thus  received  suffi- 
cient of  his  wife's  money  to  pay  off  the  in- 
debtedness for  which  he  has  become  surety- 
must  be  regarded  as.  reimbursed.  We  mean, 
of  course,  when,  as  in  this  case,  he  was  not 
required  by  his  wife  to  apply  it  to  other  pur- 
poses, and  it  was  simply  given  to  him  with- 
out any  specific  directions  as  to  what  he 
was  to  do  with  it,  which  the  appellee  claims 
was  the  case  here.  The  appellant  clalma 
that  she  insisted  upon  bis  paying  the  mort- 
gage off  with  this  money,  and  of  course,  if  she 
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Is  correct,  that  Is  all  tbe  more  reason  for 
regarding  tbe  api)ellee  as  reimbursed. 

But  tbe  eTldence  of  Mrs.  Nlblser  and  of 
ber  two  children  satlafles  ns  that  Dr.  Nlblser 
promised  to  pay  off  the  mortgage  with  the 
money  thereafter  received  by  him,  and,  al- 
though he  denies  it,  we  think  the  circum- 
stances corroborate  them.  It  is  difficult  to 
understand  how  any  man  could  receive  $1,- 
500  a  year  of  bis  wife's  money  for  eight 
years  and  still  intend  to  bold  her  responsible 
for  something  less  than  |2,00O,  which  she 
got  the  benefit  of  because  property  paid  for 
with  her  money,  but  taken  in  bis  name,  was 
used  to  secure  the  loan.  That  of  Itself  ought 
to  be  sufficient  corroboration  for  her;  but 
when  he  does  not  deny  that  he  continued  for 
six  more  years  to  receive  $1,500  per  annum 
of  hex  money — especially  as  he  swore  he  was 
making  from  $1,200  to  $3,600  a  year  In  his 
practice — and  she  bad  no  way  of  paying  the 
mortgage  off,  excepting  with  that  money,  her 
evidence  is  much  more  probable  than  Ids. 
How  could  the  mortgage  be  paid,  if  he  did  not 
pay  It,  when  he  was  getting  all  of  her  in- 
come? It  Is  true  that  the  children  who  tes- 
tlfled  were  very  yovng  when  the  mortgage 
was  given;  but  they  also  testified  to  state- 
ments made  at  times  when  they  were  of  such 
ages  as  there  could  be  no  excuse  for  false 
swearing  by  reason  of  their  ages,  lliey 
were  either  telling  the  truth,  or  they  were 
deliberately  falsifying,  and  we  have  no  rea- 
son to  find  them  guilty  of  perjuring  them- 
selves. 

It  becomes  unnecessary  to  pass  on  the  ex- 
ceptions to  testimony,  which  are  numerous. 
It  is,  of  course,  understood  that  the  rights 
of  creditors  of  the  husband  are  not  Involved. 
We  are  of  the  opinion  that  the  decretal  order 
of  the  lower  court  must  be  reversed,  and  the 
audit  should  be  ratified. 

Decretal  order  reversed,  and  cause  remand- 
ed, so  that  an  order  can  be  passed  in  accord- 
ance with  this  opinion;  the  costs  to  be  paid 
by  the  appellee. 


8HRIVEB  et  al.  v.   SHEIVER   (two  cases). 

(Nos.   72,  73.) 
(Court  of  Appeals  of  Maryland.    Jan.  14, 1016.) 

1.  DowKB  «s»18— CoNBTBUonoR  — Intxbest 
Devise  i>—"Hmiw." 

Where  a  testator  devised  realty  to  his  wife 
for  life,  to  be  divided  at  her  death  among 
children,  share  and  share  alike,  or  to  their 
heirs  should  either  have  died  before  that  time, 
the  word  "heirs"  means  one  in  whom  the  law 
vests  the  estate  in  lands  of  an  ancestor  imme- 
diately upon  his  death,  so  the  widow  of  one  of 
the  testator's  children  who  died  before  the  pe- 
riod of  distribution  is  not  entitled  to  dower 
(dting  4  Words  and  Phrases,  Heirs). 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  a  63-65 ;   Dec.  Dig.  <S=>18.] 

2.  WrLi.8  «=>507— CoNSTBxrcTiON— "Hkirs"— 
Pbrsonaltt. 

Where  a  testator  devised  personalty  to  one 
for  Hfe,  directing  that  at  her  death  it  should 
be  divided  between  his  children  or  their  heirs 


in  case  they  should  die  before  that  time,  the  wid- 
ow of  one  of  the  children  who  died  before  dis- 
tribution is  entitled  to  share;  the  word  "heirs," 
as  referring  to  personalty,  meaning  those  who 
should  take  upon  intestacy,  and  the  widow  be- 
ing entitled  to  so  take. 

pu.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1069;  Dec.  Dig.  «=»507.] 

Appeals  from  Circuit  Court  of  Baltimore 
City ;  John  J.  Dobler,  Judge 

"To  be  officially  reported." 

Suit  between  Martha  N.  Shrirer  and  John 
Shnltz  Shriver  and  others.  From  the  decree, 
the  former  appeals,  while  the  latter  also  np- 
peaL    Affirmed  on  both  appeals. 

Argued  before  BOYD,  C.  J.,  and  BUBKB, 
THOMAS,  UKNEB,  and  STOCKBBIDGIS, 
JJ. 

Willis  &  Willis,  of  Baltimore,  for  John 
ShulU  Shriver  and  others.  Frank  Gosnell. 
of  Baltimore,  for  Martlia  N.  Shriver. 

URNEB,  J.  The  will  of  3.  Alexander 
Shriver,  of  the  city  of  Baltimore,  after  de- 
vising and  bequeathing  all  of  his  estate  to 
his  w:ife,  Olivia  B.  Shriver,  during  her  life, 
or  so  long  as  she  remained  his  widow,  pro- 
vided as  follows : 

"After  the  death  of  my  wife  or  her  marriage 
again  (upon  the  happening  of  the  latter,  I  give 
and  bequeath  to  her  absolutely,  such  portion  of 
my  estate  as  would  he  her  proper  share  thereof 
under  the  existing  law  of  the  State  of  Mary- 
land), then  and  thereupon  I  desire  and  direct  all 
the  remainder  of  all  my  property  devised  and 
bequeathed  to  her  for  Ufe  or  widowhood  shall  be 
divided  equally  among  my  heirs,  namely,  Alice 
S.  Clendinen,  Frederick,  John  Shultz,  Clarence 
and  Joseph  Alexis,  share  and  share  alike,  or  to 
their  heirs,  should  either  have  deceased  at  that 
time." 

Hie  testator  died  In  1801  survived  by  his 
wife  and  all  the  children  named  in  the  will. 
The  estate,  consisting  of  both  real  and  per- 
sonal property,  passed  to  the  widow  under 
the  provision  In  her  favor  and  was  held  by 
her  until  her  death,  which  occurred  within 
the  past  year.  During  the  life  tenancy  Fred- 
erick Shriver,  one  of  the  sous  mentioned  iu 
the  will,  died  without  issue,  but  leaving  a 
widow,  Martha  N.  Shriver,  who  is  now  liv- 
ing, and  the  only  question  we  are  to  consid- 
er is  as  to  the  nature  and  extent  of  her  in- 
terests, if  any,  in  the  portion  of  the  estate  to 
which  her  husband  would  liave  been  entitled 
if  he  bad  lived  until  the  period  6t  distribu- 
tion. 

It  was  determined  by  the  court  below  that, 
according  to  the  proper  construction  of  the 
will,  Frederick  Shriver  had  a  vested,  but  de- 
feasible, interest,  in  remainder  in  one-fifth 
of  the  estate,  and  that  his  Interest  was  sub- 
ject to  be  divested  in  the  event  of  his  death 
during  the  period  of  the  life  tenancy,  and,  as 
that  contingency  had'  happened,  it  was  ruled 
that  his  share  of  the  estate  passed  to  his 
"heirs,"  who,  in  reference  to  the  realty,  were 
decreed  to  be  those  only  who  would  have  In- 
herited that  kind  of  property  from  the  de- 
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ceased  ramainderman,  and  with  respect  to 
the  pers(Hialty  were  held  to  be  those,  includ- 
ing the  widow,  who  would  be  entitled,  un- 
der the  statute  of  distributions,  as  in  case  of 
intestacy.  In  consequence  of  thU  decision 
the  widow  was  excluded  by  the  decree  from 
any  interest  In  the  real  property,  but  was 
awarded,  under  the  statute,  one-half  of  the 
personal  estates  which  her  husband  would 
have  received  if  he  had  survived.  The  widow 
objects  to  the  decree  because  it  does  not  rec- 
ognize her  claim  of  dower  in  the  realty,  and 
her  husband's  brothers  and  the  children  of 
his  sister,  Mrs.  Clendlnen,  who  also  died  be- 
fore the  Ufe  tenant,  object  to  the  admission 
of  the  widow  to  a  share  of  the  personalty. 
The  two  appeals  In  the  case  represent  these 
conflicting  theories. 

[1]  Whether  the  qualified  estate  devised 
and  bequeathed  by  the  will  to  Frederick 
Shriver  in  remainder  be  regarded  as  vested, 
though  defeasible,  or  as  merely  contingent, 
there  can  be  no  question  that,  In  view  of  his 
death  before  the  termination  of  the  preced- 
ing life  tenancy,  the  share  of  the  estate 
which  he  would  have  received  has  become 
vested,  by  way  of  substitution  or  succession. 
In  the  persons  to  whom  the  will  refers  as  his 
"heirs."  Relff  v.  Strite,  64  Md.  298;  Straus 
V.  Eost,  67  Md.  465,  10  Atl.  74;  Bngel  v. 
State,  65  Md.  539,  5  Atl.  249. 

The  single  Inquiry  we  are  to  make,  there- 
fore. Is  as  to  the  meaning  and  application  of 
the  term  "heirs"  as  used  in  the  clause  of  the 
will  which  provides  for  the  ultimate  vesting 
of  the  estate. 

In  regard  to  the  question  as  to  who  are  en- 
titled to  the  real  estate  devised  In  remainder, 
we  must  hold,  upon  elementary  principles, 
that  the  widow  is  not  to  be  classed  as  an 
"heir"  of  her  husband  with  respect  to  that 
species  of  property.  The  word  "heir"  is 
technically  and  literally  applicable  only  to 
one  who  Inherits  real  estate,  and  the  widow's 
Interest  in  her  husband's  lands  is  not  thus  ac- 
quired. The  title  of  the  heir  originates  at 
the  death  of  the  person  from  whom  be  in- 
herits ;  while  the  widow's  dower  attaches  as 
an  Inchoate  interest  during  her  husband's 
life.  The  heir  takes  the  fee  by  descent,  and 
the  widow  takes  her  limited  life  estate  by 
virtue  of  the  marriage.  According  to  the  set- 
tled meaning  of  the  term  at  common  law,  an 
"heir"  is  one  in  whom  the  law  vests  the  es- 
tate In  the  lands  of  the  ancestor  immediate- 
ly upon  his  death.  Hoover  v.  Smith,  90  Md. 
SO.'i,  54  Atl.  102 ;  4  Words  and  Phrases,  3241 ; 
21  Cyc.  411.  When  used  to  designate  devi- 
seos  of  real  estate,  and  when  a  different  in- 
terpretation Is  not  required  by  the  context, 
the  words  "heirs"  is  confined  to  Us  primary 
significance,  and  is  applied  exclusively  to 
those  who  would  inherit  the  land  of  the  an- 
cestor to  whom  reference  is  made  for  their 
Identification.  As  the  widow  sustains  no 
such  relation  to  her  husband's  estate  at  com- 
mon law,  she  is  nowhere  regarded  as  one  of 
his  heirs,  except  la  Jurisdictions  where  she 


has  been  Included  by  statute  among  those  to 
whom  his  lands  pass  by  descent.  In  re  Ba- 
lelgh's  Estate,  206  Pa.  451,  56  AtL  1119 ;  Lord 
V.  Bourne,  63  Me.  868,  18  Am.  Rep.  234; 
Wells,  Guardian,  v.  Moore,  16, Mo.  478;  Mill- 
er V.  Flnegan,  26  Fla.  29,  7  South.  140,  6  L. 
R.  A.  813 ;  Blackman  v.  Wadswortb,  65  Iowa, 
80,  21  N.  W.- 190;  Weston  v.  Weston,  38  Ohio 
St  473 ;  Menard  v.  Campbell,  180  Mich.  5S3, 
147  N.  W.  566;  Proctor  v.  Clark,  154  Masst 
48,  27  N.  B.  673,  12  Ia  R.  A.  721 ;  40  Cyc. 
1463.  There  is  nothing  In  the  wIU  before  ns 
to  enlarge  the  meaning  of  the  word  "heirs" 
as  applied  to  the  devisees  of  the  testator's 
realty,  and,  as  the  deceased  remalndermui 
was  not  himself  given  such  an  estate  in  the 
lands  as  could  be  subject  to  a  right  of  dower 
In  his  widow,  there  la  no  ground  upon  whidi 
her  claim  to  an  Interest  In  the  real  estate 
passing  under  the  will  can  be  sustained. 

[2]  The  question  as  to  whether  the  widow 
is  to  be  regarded  as  one  of  the  "heirs,"  so 
far  as  the  disposition  of  the  personal  estate 
la  concerned,  was  properly  determined  by  the 
court  below  in  accordance  with  a  principle 
of  construction  which  was  stated  In  Gordon 
V.  Small,  53  Md.  562.  There  was  a  declara- 
tion of  trust  in  that  case  creating  a  Ufe  es- 
tate In  a  fund  of  $6,000,  with  remainder  to 
the  Issue  of  the  life  beneficiary,  and,  in  de- 
fault of  such  issue,  then  to  the  "right  belis" 
of  the  donor.  This  provision  differed  from 
the  present  in  the  fact  that  the  alternatlTe 
remainder  was  given  to  the  heirs  by  direct 
limitation,  and  not  by  way  of  substltatloa 
In  reference  to  such  a  limitation  It  was  said 
by  the  court,  through  Judge  Alvey,  to  be 
clear  that : 

"The  words  'right  heirs'  were  not  intended  to 
have  dififerent  mencings,  according  to  the  na- 
ture of  the  property  in  which  the  trust  fund  mv 
have  been  invested.  If  a  party  limits  an  in- 
terest or  estate  in  trust  to  his  heir,  or  to  the 
heir  of  another  person,  the  proper  sense  and 
meaning  of  the  word  is  not  necessarily  to  be 
departed  from  because  the  subject  of  the  dona- 
tion or  trust  happens  to  be  personal  estate.  It 
is  perfectly^  competent  to  a  party  to  give  to  bis 
heir  or  heirs  by  that  description  alone,  if. It 
sufficiently  designates  the  party  or  parties  in- 
tended to  take,  any  sum  of  money  that  the  donor 
may  think  proper  to  give,  or  even  the  whole  of 
his  personal  estate.  It  is  simply  a  question  ai 
to  what  persons  or  class  of  persons  were  inteml- 
ed  to  be  embraced  by  the  description ;  and  the 
rule  of  construction  is  thrt  the  terms  emplorixi 
should  be  allowed  their  established  legal  signifi- 
cation, unless  controlled  by  the  context  of  tba 
instrument." 

After  citing  and  discusEdng  several  Enj;Il$li 
decisions  In  support  of  the  statement  Just 
quoted,  the  court  proceeded  to  say: 

"There  are  cases,  certainly,  and  a  considerablt 
number  of  them,  and  of  high  authority,  which 
hold  that,  where  the  gift  is  to  the  heir  or  heira 
by  way  of  substitution  for  the  original  or  pre- 
ceding legatee  or  donee,  as.  for  instance,  where 
the  gift  is  to  'A.  or  his  heirs,'  the  word  'heira 
is  construed  as  meaning  the  persons  who  wooM 
be  entitled  to  take  the  personal  estate  of  A.  in 
case  of  intestacy ;  that  is  to  say,  the  Tort 
'heirs'  is  held  to  mean  those  persons  who  woula 
be  entitled  to  the  personal  estate  of  A.,  the  nr« 
donee  or  legatee,  by  virtue  of  the  statate  of  dia- 
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tribudons,  if  that  person  had  died  intestate,  in- 
duding  therefore  a  widow,  but  not  a  husband 
[under  the  statute  then  in  force].  As  examples 
of  such  cases,  we  may  refer  to  Vaux  t.  Henuer- 
B(Hi,  IJ.  &  W.  388,  and  note ;  Gittlngs  v.  Mc- 
DerBMtt,2  M.  &  K.  69;  Doody  v.  Higgins,  2 
K.  &  J.  729.  But  in  tliia  case  the  limitation  of 
the  estate  is  not  by  way  of  substitution,  with- 
in the  meaning  of  the  authorities,  but  the  terms 
'ri(ht  heirs'  are  nsed  atniply  to  describe  donees 
in  remainder;  and  therefore  the  case  falls  di- 
rectly within  the  principle  laid  down  in  the 
cases  of  De  Beaavoir  v.  De  Beauvoir,  Mounsey 
T.  Blamire  and  Smith  t.  Batcher,  to  which  we 
have  already  referred." 

The  theory  of  this  distinction  was  applied 
In  Fabens  v.  Fabens,  141  Mass.  899,  6  N.  E. 
652,  where  It  waa  tbna  explained: 

"No  general  role  can  be  stated  under  which 
all  the  decisions  can  be  classified.  But,  in  gen- 
eral, where  there  is  a  gift  to  a  person  or  his 
heirs,  the  word  'heirs'  denotes  succession  or  sub- 
stitution; the  gift  being  primarily  to  the  pet- 
aon  named,  or,  if  he  is  dead,  then  to  his  heirs 
in  his  place.  In  such  cases  it  has  often  been 
held  that  the  word  'heirs'  should  be  construed  to 
mean  the  persons  who  would  legally  succeed  to 
the  property  according  to  its  nature  or  quality, 
and  that  the  heirs  at  law  would  take  the  real 
estate,  and  the  next  of  kin  or  persons  entitled  to 
inherit  personalty  would  take  the  personal  es- 


tate.    Bach  were  the  cases,  amongst  others,  of 
Keay  y.  Bonlton.  26  Ch.  Div.  212 ;    Wingfli 


Beld 


T.  Win^eld,  9  Ck.  Div.  658 ;  Vaux  v.  Hender 
son,  1  Jac.  ft  W.  888 ;  and  Doody  v.  Higgins, 
9  Hare,  App.  XXXII.  But,  where  the  gift  is 
directly  to  the  heirs  of  a  person,  as  a  substan- 
tive gift  to  them  of  something  which  their  an- 
cestor was  in  no  event  to  take,  this  element  of 
succession  or  substitution  is  wanting,  and  the 
heirs  take  as  the  persons  designated  in  the 
inatrament  to  take  in  their  own  right ;  and'  in 
such  cases  the  courts  have  nsuaily  held  that  the 
word  'hdrs'  must  receive  the  meaning  which 
it  bears  at  common  law,  as  the  persons  entitled 
to  succeed  to  real  estate  in  case  of  intestacy." 

The  present  case  is  plainly  subject  to  the 
principle  of  the  distinction  and  rule  stated 
in  tbe  Maryland  and  Massachusetts  deci- 
sions to  which  we  have  referred  and  the 
English  cases  therein  dted  with  approval. 
Ttie  limitation  here  is  to  the  primary  re- 
maindermen "or  to  their  heirs,"  and  tbe  cle- 
ment of  substitution  by  way  of  legal  succes- 
sion Is  Involved.  When  the  term  is  thus  em- 
ployed in  regard  to  a  bequest  of  personalty, 
tbe  question  U  not  who  would  be  tbe  heirs 
at  law,  in  a  technical  sense,  of  the  person 
named,  but  who  would  be  entitled  to  his  per- 
sonal estate  upon  the  theory  of  his  death 
without  a  will.  Under  our  statute  of  dis- 
tributions the  widow  succeeds  to  mie-half  of 
ber  deceased  and  Intestate  husband's  person- 
alty, where,  as  in  this  case,  there  are  no  chil- 
dren or  descendants,  and  she  was  properly 
allowed  by  the  decree  to  share  in  the  estate 
to  that  extent 

Tbe  cases  dted  in  tbe  briefs,  and  others 
which  we  have  examined,  disclose  a  wide  dif- 
ference of  Judicial  opinion  as  to  the  scope 
and  effect  of  tbe  term  "heirs"  as  applied  to 
legatees  or  dcmees  of  personal  estate,  but  the 
citattona  we  have  made  are  sufficient  to  11- 
Instr&te  and  support  the  rule  on  the  subject 
wblcta  has  been  recognized  In  this  state,  and 


which  Is  precisely  adapted  to  the  special  con- 
ditions of  the  case  presented  by  this  record. 
Decree  affirmed  as  to  each  of  the  appeals; 
one-half  of  tbe  costs.  Including  tbe  cost  ot 
printing  the  record,  to  be  paid  by  tbe  respec- 
tive appellants. 


SAFE  DEPOSIT  &  TRUST  CO.  OF  BALTI- 
MORE y.  INDEPENDENT  BREWING 
ASS'N.     (No.  6Z) 

(Court  of  Appeals  of  Maryland.    Jan.  IS, 
1916.) 

1.  Tbusts  «=>152  —  Spendthrift  Tbusts  — 
Gakmshment. 

Where  a  will  leaving  property  in  trust  to 
one  fbr  iif^  expressly  declared  that  tbe  income 
should  not  be  subject  to  bis  debts,  such  income 
cannot  be  garnished  by  the  beneficiary's  credi- 
tors. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  196;    Dec.  Dig.  «S=»152.] 

2.  Gabnibrvent   «es»4a— Pbopebty   Subject. 

Code  Pub.  Civ.  Laws,  art  9,  i  10,  declares 
that  any  kind  of  property  or  credits  belonging 
to  defendant  may  be  attached.  A  testator  be- 
queathed property  in  trust  directing  the  trus- 
tee to  pay  a  portion  ttt  the  income  to  his  son 
for  life  liee  from  the  claims  of  all  creditors, 
and  at  tbe  death  of  tbe  son  to  pa.y  one  muiety 
of  the  income  to  the  son's  wife  in  case  she 
should  survive  and  the  other  to  the  children  of 
the  marriage.  Held,  that  during  the  lifetime 
of  the  son  the  wife  had  only  a  contingent  in- 
terest, which,  in  view  of  the  fact  that  it  was 
incapable  of  just  appraisement,  is  not  subject 
to  garnishment  despite  the  broad  terms  of  the 
statute. 

[Ed,  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  {J  83-88 ;  Dec.  Dig.  <S=>42.] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Morris  A.  Soper,  Judge. 

Garnishment  by  tbe  Independent  Brewing 
Association,  a  corporation,  against  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  gar- 
nishee of  Catherine  Davis  Burt,  defendant 
From  a  judgment  sustaining  the  garnish- 
ment as  to  such  defendant,  the  garnishee  ap- 
peals.   Reversed. 

Argued  before  BOXD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NER,  STOCKBRIDGB,  and  CONSTABLE, 
33. 

C.  Morris  Harrison  and  Frank  Oosnell, 
both  of  Baltimore  (Robert  L.  GUI,  of  Balti- 
more, on  the  brief),  for  appellant  J.  Stan- 
islaus Cook,  of  Baltimore  (Albert  R.  Stuart, 
of  Baltimore,  on  the  brief),  for  appellee. 

BRISCOE,  J.  This  is  an  attachment 
proceeding  Issued  out  of  tbe  superior  court 
of  Baltimore  dty  on  tbe  1st  day  of  March. 
1916,  on  a  foreign  Judgment  obtained  In  tbe 
district  court  for  the  Eleventh  judicial  dis- 
trict of  the  state  of  Minnesota  by  the  plain- 
tiff against  tbe  defendants,  and  laid  in  the 
bands  of  tbe  Safe  Deposit  &  Trust  Company 
of  Baltimore,  trustee,  as  garnishee,  of  the  de- 
fendants, (Tharles  B.  Burt  and  Catherine  Da- 
vis Burt,  his  wife,  nonresident  debtors  of  the 
state  of  Maryland.    The  garnishee  appeared 
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and  moved  to  quash  the  attachment  upon  the 
ground  that  the  defendants  had  no  attach- 
able interest  in  the  property  mentioned  In 
the  proceedings  or  In  the  hands  of  the  gar- 
nishee, as  trustee. 

On  the  7th  of  May,  1915,  the  attadiment 
was  dismissed  by  the  appellee  as  to  Charles 
6.  Burt,  but  the  motion  as  to  Catherine  D. 
nurt,  the  other  defendant,  was  overruled. 
Thereafter  the  case  was  tried  upon  the  plea 
of  nulla  bona  and  a  second  plea,  that  the 
Income  of  the  defendant  in  the  trust  estates 
in  its  hands  as  trustee  under  the  wills  of 
the  testator  and  testatrix  is  payable  only 
to  her  during  her  life,  after  the  death  of  her 
husband,  who  is  at  this  time  alive,  and  that 
the  interest  of  the  defendant  therein  is  not 
subject  to  attachment  The  replication  filed 
to  Uiese  pleas  asserts  that  the  garnishee  on 
the  day  of  laying  the  attachment  in  Its 
hands  bad  to  the  value  of  the  sum  of  1830.19 
In  the  writ  of  attachment  specified  of  the 
goods,  chattels,  and  credits  of  the  defendant 
in  its  hands,  etc. 

The  case  was  tried  upon  the  pleadings,  an 
agreed  statement  of  facts,  and  certain  ex- 
hibits filed  therewith,  and  from  a  judgment 
of  condemnation  to  the  extent  of  $1,093.47, 
and  costs,  against  the  Interest  of  the  defend- 
ant, in  and  to  property  held  by  the  gar- 
nishee, as  trustee,  this  appeal  has  been  taken. 

The  questions  in  the  case  are  raised  upon 
a  single  exception,  and  that  is  to  the  refusal 
of  the  court  to  grant  the  following  prayer  of- 
fered on  behalf  of  the  garnishee  and  the 
defendant  Catherine  D.  Burt: 

"The  garnishee  praya  the  court  to  rule  as  a 
matter  of  law  that  under  the  pleadings,  the 
agreed  statement  of  facts,  and  the  exhibits  in 
this  case  the  defendant  Catherine  Davis  Burt 
has  no  attachable  interest  in  any  property, 
funds,  goods,  or  chattels  now  held  by  the  Safe 
Deposit  &  Trust  Company  of  Baltimore  as 
trustee  under  the  wills  of  Alfred  P.  Burt  and 
Mary  E.  Burt,  and  therefore  the  plaintiff  ia 
not  entitled  to  a  judgment  of  condemnation." 

The  ruling  on  this  exception  presents  the 
important  question  in  the  case,  and  we  shall 
first  consider  whether  there  was  error  in  re- 
fusing this  prayer.  If  as  a  matter  of  law, 
the  defendant  Catherine  D.  Burt,  under  the 
facts  disclosed  by  the  record,  had  no  at- 
tachable interest  in  the  property  held  by  the 
garnishee  company,  then  the  plaintiff  was 
clearly  not  entitled  to  a  judgment  of  con- 
demnation, and  the  prayer  should  have  been 
granted,  and  not  refused. 

[1]  It  is  conceded  that  the  interests  of 
Charles  B.  Burt  under  the  wills  of  Mr.  and 
Mrs.  Burt  are  not  liable  to  attachment,  and 
cannot  be  reached  by  his  creditors  by  any 
process  either  at  law  or  equity  because  by 
the  plain  terms  of  both  wills  the  right  to 
the  enjoyment  of  the  income  in  the  hands  of 
the  trustee  shall  be  to  the  exclusion  of  cred- 
itors. Smith  v.  Towers,  69  Md.  88,  14  Atl. 
497.  IS  AtL  92,  9  Am.  St.  Rep.  398 ;  Reid  v. 
Safe  Deposit  Co.,  86  Md.  467,  38  Atl.  890; 
Brown  v.  MacglU,  87  Md.  162,  39  Atl.  613,  39 
L.  R.  A.  806,  67  Am.  St.  Rep.  834 ;   Jackson 


Square  v.  Bartlett,  95  Md.  661,  63  AtL  426, 
93  Am.  St.  Rep.  416. 

Coming,  then,  to  the  interest  of  Mrs.  Burt, 
we  think  it  is  clear  from  the  language  of  the 
will  of  the  testator  (and  it  was  agreed  tot 
the  purposes  of  this  case  that  the  two  wilts 
were  the  same  as  to  the  interest)  that  the 
defendant  Mrs.  Burt  took  an  equitable  con- 
tingent remainder  for  life  under  both  wills, 
and  that  this  Interest  in  the  hands  of  the 
trustee  was  not  snbject  to  attachment 

[2]  By  the  fourth  clause  of  the  testator's 
will  it  will  be  seen  that  he  left  all  the  rest 
and  residue  of  his  property  to  the  appellant 
company  in  trust  for  the  uses  and  pnixjoses 
set  out  therein.  After  the  death  of  his  wife, 
who  is  now  dead,  he  provides  as  follows: 

"And  from  and  immediately  after  the  death 
of  my  said  dear  wife,  subject  of  said  annuity 
to  my  sister  for  life  as  aforesaid,  in  trust  to 
pay  into  the  hands  of  each  of  my  sons, 
Charles  B.  Burt  and  Henry  T.  Burt,  one  eunal 
fourth  part  of  the  net  income  derived  from  said 
trust  property,  or  apply  the  same  to  the  sup- 
I>ort  and  maintenance  of  my  said  sons  respec- 
tively or  to  the  support  and  maintenance  of 
themselves  and  their  wives  and  children,  aa  in 
the  judgment  of  said  trustee  or  its  officers,  or 
its  successors  in  trust  shall  be  most  promotive 
of  their  best  interests ;  but  in  no  event  shall 
the  share  of  said  net  income  so  devised  for  the 
use  of  my  said  two  sons,  Charles  and  H«iry 
and  their  famiUes,  be  subject  to  the  order  of 
of  my  said  two  sons,  nor  either  of  them,  nor 
shall  any  assignee  or  grantee  of  theirs  or  either 
of  them  be  entitled  to  demand  or  receive  their 
said  shares  of  said  net  income,  nor  shall  tiie 
same  at  any  time  be  subject  to  or  liable  for  the 
payment  of  any  debt  or  obligation  which  my  said 
two  sons,  Charles  and  Henry,  or  either  of  them, 
shall  at  any  time  owe,  contract  or  be  under,  or 
liable  to  attachment  therefor;  but  the  same 
shall  be  alone  payable,  by  said  trustee  and  its 
successors,  to  them  personally  and  individually, 
or  applied  to  the  support  and  maintenance  of 
themselves,  their  wives  and  children  aa  afwe- 
said,  in  the  discretion  of  said  trustee  or  its 
successors;  and  from  and  immedintcly  after  the 
death  of  my  said  son,  Charles,  in  trust  to  pay 
out  of  the  net  income  of  the  portion  of  my  es- 
tate devised  in  trust  for  my  said  son,  Charles, 
one-half  thereof  to  Catherine  D.  Burt,  wife  of 
my  said  son  Charles,  for  and  during  the  term 
of  her  natural  life,  and  one-baif  thereof  to  the 
child,  children  or  descendants  of  my  said  son 
Charles,  living  at  the  time  of  his  death;  and 
from  and  immediately  after  the  death  of  said 
Catherine  D.  Burt,  m  trust  to  pay  and  dis- 
tribute to  the  child,  children  and  mscendants 
of  said  Charles  living  at  that  time,  if  any,  said 
one-fourth  part  of  said  whole  trust  property, 
absolutely,  to  be  equally  divided  amongst  them 
if  more  than  one,  share  and  share  alike,  the 
child  or  children  of  any  deceased  child  or  chil- 
dren of  my  said  son  Charles,  to  take  the  share 
or  portion  to  which  its  or  their  parent  would 
have  been  entitled  to  if  living." 

And  by  the  will  of  Mrs  Burt  It  Is  pro- 
vided: 

"And  from  and  immediately  after  the  death 
of  my  son  Charles  B.  Burt  leaving  his  present 
wife  Catherine  Burt,  surviving  him,  in  trust  to 
pay  one-half  of  the  third  of  said  income  there- 
tofore payable  to  my  son  Charles,  unto  his 
said  wile,  for  and  during  her  natural  life,  and 
for  that  purpose  retain  a  sufficient  part  of  said 
trust  property. 

"And  subject  to  the  above  provii^ons  for  the 
said  wife  of  m]r  son  Charles,  daring  her  Ufe^ 
from  and  immediately  after  the  death  of  my  Mtn 
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Unarles,  In  trust  to  pay,  transfer  and  dellTer 
the  said  third  part  or  said  trust  property,  the 
income  whereof  is  payahle  to  or  for  my  said  son 
Charles  for  life,  to  his  dauffhter,  Agnes  Part, 
if  she  shall  live  to  attain  the  aee  of  twenty-one 
years,  or  to  her  Issue.    •    •    •  " 

It  win  be  thus  seen,  under  the  plain  terms 
of  these  wills,  that  the  Income  did  not  vest 
in  the  defendant  Catherine  untU  the  death 
of  her  husband,  and  then  only  unless  she 
survived  Mm.  The  manifest  Intention  of  the 
testator  and  testatrix  was  to  provide  for 
their  son  and  his  family  during  his  life,  and 
then  for  Ills  wife  after  his  death,  if  she  sur- 
vived him,  and  for  his  children. 

The  present  case  therefore  falls  directly 
within  the  mlee  of  law  announced  by  this 
court  in  Straus  v.  Host,  67  Md.  465,  10  Atl. 
74,  RelUy  V.  Bristow,  105  Md.  326,  66  Atl. 
262,  and  the  cases  there  cited ;  so  a  further 
discussion  of  them  is  not  necessary. 

While  the  language  of  Code,  art.  9,  i  10,  is 
very  broad,  and  provides  tliat  any  kind  of 
property  or  credits  belonging  to  the  defend- 
ant, in  the  plaintiff's  own  hands,  or  In  the 
hands  of  any  one  else,  may  be  attached.  It 
has  never  been  held  that  it  would  apply  or 
cover  a  contingent  or  uncertain  interest  In  a 
trust  estate  such  as  the  one  here  in  dispute. 

In  Smith  V.  GUbert,  71  Conn.  149,  41  Atl. 
284,  71  Am.  St.  Rep.  163,  the  Supreme  Court 
of  Connecticut  held,  in  a  somewhat  similar 
attachment  proceedings,  that: 

"An  uncertain  interest  incapable  of  lust  ap- 
praisal, and  possibly  of  no  value,  coula  not  be 
attached." 

The  court  said: 

"When  an  interest  which  may  be  strictly  nei- 
ther goods  nor  land  is  nevertheless  clearly  prop- 
erty, capable  of  being  fairly  sold  and  appraised, 
which  is  subject  to  the  debtor's  control,  and 
which  ought  to  be  responsible  for  his  debts,  we 
say  that  the  policy  or  the  state  for  250  years 
clearly  indicates  that  such  interest  is  attachable 
property  within  the  meaning  of  the  statutes. 
But  the  Rame  reasoning  which  has  induced  our 
courts  to  place  such  a  construction  upon  the 
lengnage  of  our  statutes  leads  us  to  the  conclu- 
sion that  the  defendant's  interest  in  bis  father's 
estate  is  not  attachable  within  the  meaning  of 
the  law.  While  it  is  unjust  that  one  should 
keep  from  his  creditors  property  which  can  be 
fairly  sold  or  applied  to  the  satisfaction  of  bis 
debts,  it  is  equally  unjust  that  a  creditor  should 
seize  and  destroy  an  interest  of  his  debtor 
which  is  so  uncertain  and  contingent  that  it 
cannot  be  fairly  sold  or  appraised.  The  policy 
of  the  law  justifies  the  extension  of  the  right 
of  attachment  to  property  which,  though  not 
strictly  within  the  letter,  is  within  the  equity 
of  the  statute.  It  does  not  justify  such  an  ex- 
tension of  that  right  as  will  be  liKely  to  result 
in  the  destruction  of  a  paternal  gift  which  can 
be  of  no  present  value  to  any  one,  and  may 
never  be  oi  value  to  the  debtor  or  his  assignees." 
Hill  V.  Boland,  125  Md.  113,  93  AU.  395 ;  Har- 
ris V.  Whiteley,  98  Md.  430,  56  Atl.  823;  Jor- 
dan V.  Reynolds,  105  Md.  288,  66  AtL  87,  9 
I*  R.  A.  (N.  S.)  1026,  121  Am.  St.  Rep.  578, 
12  Ann.  Cas.  51 :  In  re  Gardner  (D.  C.)  106 
Fed.  670:  In  re  Wetmore,  108  Fed.  520,  47  C. 
C.  A.  477;  In  re  Twaddell  (D.  C.)  110  Fed. 
145;  Shryock  v.  Morris,  75  Md.  72.  23  Atl. 
68;  Humphrey  v.  Gerard,  83  Conn.  346,  77 
Aa  65:  Haward  v.  Peavey,  128  111.  430,  21 
N.  B.  503.  15  Am.  St.  Rep.  120;    Dncker  v. 


Bnmhnm,  146  IlL  9,  84  N.  E.  558,  87  Am.  St 
Rep.  135 ;    Watson  v.  Dodd,  68  N.  O.  528. 

In  the  case  at  bar  the  defendant  had  no 
sncb  interest  In  the  trust  estates  In  the 
hands  of  the  trustee  as  could  Tte  definitely 
ascertained,  and,  not  being  susceptible  of 
appraisement,  it  could  not  be  the  subject 
of  attachment. 

The  cases  of  De  Beam  v.  De  Bearn,  115 
Md.  668,  81  Atl.  223,  36  L.  R.  A.  (N.  S.)  421 ; 
Id.,  115  Md.  685,  81  Atl.  222,  and  119  Md. 
418,  86  AtL  1049,  relied  upon  by  the  appellee, 
are  entirely  unlike  this,  and  have  no  bearing 
upon  the  questions  raised  by  this  record. 

For  the  reasons  stated,  the  court  below 
committed  an  error  In  rejecting  the  appel- 
lant's prayer,  and  for  this  error  the  Judg- 
ment of  condemnation  will  be  reversed,  and, 
as  there  can  be  no  recovery,  a  new  trial 
will  not  be  awarded. 

Judgment  reversed,  wltboat  •  new  trial, 
with  costs. 


FURNESS-WITHT  &  CO.,  Limited,  t. 
FAHET.     (No.  36.) 

(Court  of  Appeals  of  Maryland.    Nov.  11, 191S.) 

X.  CONIXACTS  «=»288— MoDinCATION. 

Where  there  was  no  common  understanding 
of  the  parties  as  to  the  words  used  in  a  modifi- 
cation of  their  original  contract,  there  was  no 
meeting  of  minds,  and  therefore  no  modifications 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts^ 
Cent.  Dig.  §f  1117,  1123;   Dec.  Dig.  *=»23a] 

2.  Contracts   <S=3248— Action  — Oonstbuo- 

TiON— JuBT  Question. 

In  an  action  for  breach  of  contract  to  fur- 
nish a  vessel  to  carry  grain,  defended  on  the 
ground  that  the  plaintlFs  assent  to  defendant's 
specification' that  a  shipment  should  be  carried 
by  certain  vessel,  modified  the  contract,  the 
qnestion  whether  there  had  been  a  modification 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1140;   Dec  Dig.  «=»248.] 

8.  Contracts  <&=3247  —  Action  —  Bubden  or 

Pbooi^Modification. 

In  such  action  the  defendant,  setting  up  an 
alleged  modification  of  the  original  contract,  had 
the  burden  of  proving  sncb  modification. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ${  tl39,  1787;    Dec.  Dig.  «=»247J 

4.  EvTDENCB  ®=>441— Parol  Evidencbj— Un- 

DEBSTANDINO    OF    PARTIES. 

In  3uch  action,  defended  on  the  (rronnd  that 
the  original  contract  had  been  modified,  parol 
evidence  was  admissible  to  show  whether  the 
alleged  modification  was  in  fact  the  agreement 
of  the  parties  to  be  given  its  full  legal  effect, 
or  was  inoperative  and  void  as  never  having 
expressed  their  real  intent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Ditr.  111719, 172»-1763,  1765-1845, 20,(0- 
2047;   Dec.  Dig.  <Ss=»441.] 

5.  /^FPEAL  AND   ErbOB  «=3l050  —   HABIfLESB 

Ebrqb — Admission  of  Evidence. 

No  reversible  error  can  be  predicated  upon 
the  admission  of  evidence  over  objection,  when 
the  same  evidence  comes  into  the  case  else- 
where without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1068,  1069,  4153-4157. 
4166;   Dec.  Dig.  ®=>1050.] 


^»FoT  other  cases  sea  sam*  topic  and  KBT-NUMBBR  la  all  Kcy-Niunbarod  Sigasts  and  lodaxaa 
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6.  Appeai,  and  Ebbob  «=»1048  —  Habulbss 
EiBRoK— Examination  or  Witness. 

In  an  action  for  the  breach  of  a  contract 
to  furnish  a  vessel  to  carry  grain  from  Balti- 
more, the  cross-examination  of  defendant's  agent 
as  to  the  defendant's  steamers,  other  than  the 
one  which  it  had  named  to  take  the  grain,  trad- 
ing to  Baltimore,  Philadelphia,  or  Newport 
News,  at  or  about  the  time  of  the  contracts, 
while  liable  to  have  misled  the  jury,  was  not 
prejudicial  to  defendant,  as  any  possible  injury 
was  obWated  by  the  stipulation  as  to  the  amount 
of  the  verdict,  in  the  event  of  any  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jl{  4140-414B,  4161,  4158- 
4160 ;  Dec.  Dig.  «=al048.] 

Appeal  from  Superior  Gonrt  of  Baltimore 
City;   Morris  A.  Soper,  Judge. 

Action  by  John  T.  Fahey,  trading  as  John 
T.  Fahey  &  Co.,  against  Purness-Wlthy  &  Co., 
Limited,  a  corporation.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE. BURKE,  THOMAS,  PATTISON,  DR- 
NER,  and  STOCKBRIDGE,  JJ. 

John  B.  Demlng  and  George  Whitelock, 
both  or  Baltimore  (Whitelock,  Doming  & 
Kemp,  of  Baltimore,  on  the  brief),  for  appel- 
lant John  G.  Schilpp  and  R.  E.  Lee  Mar- 
shall, both  of  Baltimore,  for  appellee. 


STOCKBRIDGE.  J.  This  Is  the  second 
appeal  in  this  case.  The  facts  out  of  which 
it  arises  are  fully- set  out  in  connection  with 
the  decision  of  the  prior  appeal,  reported  In 
124  Md.  110,  91  Atl.  800,  and  the  case  of  Fur- 
ness.  Withy  &  Co.  ▼.  QUI  &  Fisher,  124  Md. 
101,  91  AtL  797.  In  the  first  appeal  this 
court  passed  upon  the  pleadings,  the  refusal 
of  the  court  to  admit  certain  evidence,  and 
the  Instructions  given  to  the  jury,  and  the 
case  was  remanded  for  a  retrial,  because  of 
the  errors  pointed  out  In  the  opinion  referred 
to.  In  order  that  the  question  of  whether  the 
three  contracts,  dated,  respectively,  Septem- 
ber 21st,  23d,  and  Octolier  4th  had  or  had  not 
been  modified  by  a  notlflcatlon  by  the  appel- 
lant and  "O.  K."  Of  John  T.  Fahey  &  Co., 
and  If  those  contracts  had  been  modified, 
then  to  determine  what  the  contracts  between 
the  parties  were. 

On  the  second  trial  of  the  case,  the  plead- 
ings having  been  completed  In  accordance 
with  the  opinion  of  this  court,  there  was  left 
for  the  determination  of  the  jury,  under  the 
stipulation  of  the  parties,  only  the  questions 
above  Indicated.  As  now  presented  the  case 
comes  to  this  court  upon  ten  exceptions,  re- 
served to  the  rulings  of  the  sui)erlor  court 
upon  questions  of  evidence,  none  In  any  way 
Involving  the  instructions  given  to  the  jury, 
and  whether  those  instructions  were  correct 
or  not  is  not  now  before  this  court  for  con- 
sideration. 

While  the  exceptions  are  ten  In  number, 
they  all  were  reserved  upon  a  single  theory, 
so  that  a  seriatim  discussion  of  them  is  not 
necessary  to  a  conclusion  of  this  case. 


By  the  pleas  whldi  had  been  filed,  the  de- 
fendant set  up  as  a  defense  to  the  plalntUTs 
recovery,  under  the  three  several  contracts 
of  September  and  October,  that  tbere  had 
been  a  parol  modification  of  them,  and  that 
modlflcatlwx  consisted  In  notifications  on  De- 
cember 2d  designating  the  ship  "Amana"  as 
the  particular  vessel  to  carry  the  grain  con- 
tracted to  be  transported  by  the  original  c<m- 
tracts;  these  notifications  were  In  practi- 
cally identical  form  as  follows: 

"Baltimore,  Dee.  2,  191L 

"Mess.  John  T.  I^hey  ft  Ca  City— Dear  Sir: 
We  beg  to  name  steamer  'Amana'  expected  to 
sail  for  Leith  Dec.  27th  for  3,000  quarters 
grain. 

"Engagement  of  Sept  21,  for  3.000  qnartera, 
contract  No.  59. 
"Respectfully, 

"Dresel,  KanschenberK  iSb  Co.,  Agents, 
"[Signed]  Per  A.   F.   Sidebotham. 

"O.  K.    John  T.  Fahey  &  Co." 

Of  such  notice  It  was  said  In  rnmess. 
Withy  &  Co.  v.  GUI  ft  Fisher,  124  Md.  107. 
91  Atl.  797: 

"The  effect  of  this  was  to  render  more  defi- 
nite, in  one  particular  at  least,  the  terms  of 
the  original  contract;  and  the  assent  to  it  on 
the  part  of  the  shipper  amounted  to  a  modifica- 
tion of  the  original  contract  by  mutual  consent 
at  a  time  when  it  was  perfectly  competent  for 
the  parties  so  to  do,  and  substitute  a  particular 
ship.  In  place  of  an  open  contract  which  would 
be  gratified  by  the  sending  of  any  ship  of  that 
line." 

[1-3]  That  language  was  predicated  upon 
the  assumption  that  the  words  used  had  a 
definite,  well-understood  meaning,  and  that 
it  was  the  same  In  the  minds  of  both  parties 
to  the  contracts.  If  such  was  the  case  thea 
the  jury  would  have  so  found;  but  if  In. 
point  of  fact  there  was  not  such  common  un- 
derstanding, then  there  had  been  no  meeting 
of  the  minds,  and  therefore  no  modification 
of  the  original  contracts.  This  was  a  ques- 
tion of  fact  to  be  determined  by  a  jury ;  not 
one  of  law  for  the  court.  The  questions  put 
to  the  witnesses  to  which  objections  were 
made,  and  to  the  admission  of  answers  to 
which  the  exceptions  were  reserved  sought  In 
one  way  or  another  to  show  what  the  under- 
standing of  the  parties  was  with  respect  to 
the  nomination  of  December  2d.  It  must  be 
borne  In  mind  that  the  suit  as  Instituted  de- 
clared on  the  original  contracts,  and  that  the 
alleged  modification  of  them  bad  been  set  ap 
by  the  defendant,  thus  casting  upon  It  the 
burden  of  proving  such  modification. 

[4]  The  appellant  now  claims  that  In 
showing  the  understanding  of  the  meaning 
of  the  notification  of  December  2d  and  the 
"O.  K."  of  the  plaintiff  thereon,  the  plaintUf 
Is  restricted  to  evidence  of  acts,  and  cannot 
show  by  parol  testimony  what  that  under- 
standing was,  because  to  do  so  would  In- 
fringe the  rule  that  parol  evidence  cannot  be 
given  to  vary,  alter,  or  modify  a  written 
agreement  between  parties.  This  contention 
misconceives  the  real  issue  in  the  case,  viz., 
whether  the  written  notice  of  December  2d 
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tras  In  fact  the  agreement  of  the  parties,  and 
to  be  given  the  full,  legal  effect  of  an  agree- 
ment, or  was  Inoperative  and  void  as  never 
having  expressed  the  real  intent  of  the  par- 
ties. The  line  of  distinction  between  these 
two  positions  is  well  recognized  In  principle, 
though  the  facts  of  any  particular  case  may 
bring  it  Into  a  "twilight  zone." 

The  admissibility  of  parol  evidence  to  show 
that  there  was  never  a  real  meeting  of  the 
minds  has  been  established  by  a  long  line  of 
decisions  in  this  state,  the  leading  one  among 
which  is  the  Southern  St  By.  Adv.  Co.  v. 
Metropole  Co.,  91  Md.  61,  46  Atl.  613,  in 
which  following  the  earlier  cases  of  Davis 
T.  Hamblin,  61  Md.  625,  and  Harrison  v.  Mor- 
ton, 83  Md.  466,  85  Atl.  99,  the  rule  is. an- 
nounced in  these  terms: 

"The  role  which  excludes  parol  or  verbal  evi- 
dence to  affect  that  which  is  written  was  not  at 
all  infringed  by  the  admission  of  such  evidence 
to  show  that  the  instrument  was  void  or  that  it 
never  had  any  legal  ezisteQce  or  binding  force, 
for  want  of  due  delivery  and  acceptance." 

In  the  same  opinion  the  English  cases  are 
dted,  and  the  Ehiglish  rule  summarized  as 
follows: 

"The  distinction  in  point  of  law  is  that  evi- 
dence to  vary  the  terms  of  the  agreement  In 
writing  is  not  admissible,  but  evidence  to  show 
that  there  is  not  an  agreement  at  all  Is  ad- 
missible." 

And  the  same  rule  is  adhered  to  in  Blrely  & 
Son  V.  Dodson,  107  Md.  229,  68  AU.  488;  Co- 
lonial Park  EMates  t.  Massart,  112  Md.  648, 
77  AtL  275. 

In  this  last  case  it  was  said:  "If  there* 
fore  the  Jxaj  bdleved  Mossart's  testimony 
as  to  the  drcnmstances  and  understanding 
under  which  the  $250  were  palA  to  him  by 
the  company  •  •  *  and  there  was  no 
binding  contract  of  sale  between  the  jiartles, 
the  plaintiff"  was  entitled  to  recover.  In 
the  view  of  this  court  the  facts  and  circum- 
stances of  this  case  bring  it  clearly  within 
the  line  of  these  decisions,  and  no  error  can 
be  attributed  to  the  lower  court  for  its  rul- 
ings which  form  the  basis  for  the  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  eighth,  and 
tenth  bUls  of  exceptions. 

[f  ]  Some  of  the  questions  might  have  been 
objected  to  on  other  grounds,  as  palpably 
leading,  but  no  such  objection  appears  to 
have  been  made  below,  nor  has  it  been  press- 
ed here.  In  each  instance  where  such  a  tech- 
nical objection  might  have  been  interposed, 
the  evidence  so  sought  to  have  been  elicited 
came  in  elsewhere  without  objection,  and  no 
reversible  error  can  be  predicated  upon  the 
admission  of  evidence  over  objection,  when 
the  same  evidence  comes  into  the  case  else- 
where unobjected  to.  Black  v.  First  Nat 
Bank,  96  Md.  399,  54  AtL  SS;  B.  &  O.  B.  B.  r. 
Deck,  102  Md,  669,  62  Atl.  958 ;  Parks  ▼.  Grif- 
fith &  Boyd  Co.,  123  Md.  234,  91  AtL  681; 
Bice  T.  Dinsmore,  124  Md.  276,  92  Aa  847. 

[I]  The  seventh  and  ninth  exceptions  pre- 
wnt  a  somewhat  different  question.  On 
cross-examination  the  agent  of  the  appellant 


was  asked  as  to  the  steamers  of  the  anpel- 
laut  company,  other  than  the  "Amana,"  trad- 
ing to  the  ports  of  Baltimore,  Philadelphia, 
or  Newport  News,  at  or  about  the  period  of 
time  of  the  Fahey  contracts.  In  the  form  in 
which  the  question  was  put  it  was  liable  to 
have  misled  the  Jury,  but  that  no  injury  re- 
sulted to  tb'e  appellant  Is  clear.  Any  possi- 
ble injury  that  could  have  resulted  from 
these  questions  was  obviated  by  the  stipula- 
tion of  the  parties  as  to  the'  amount  of  the 
verdict  in  the  event  of  any  verdict  being  ren- 
dered for  the  plaintiff.  So,  even  if  it  be  as- 
sumed that  there  was  error  In  permitting 
these  questions  to  be  answered,  which  Is  not 
now  decided,  the  error  would  constitute  no 
ground  for  reversaL  since  It  occasioned  no 
Injury  to  the  appellant 

The  Instructions  granted  by  the  court  were 
incorporated  in  the  record,  though  no  excep- 
tion was  reserved  to  them,  and  they  have  not 
been  considered  In  reaching  a  conclusion.  It 
Is  only  Just  to  say,  however,  that  they  placed 
the'  true  issues  of  the  case  fully  and  fairly 
before  the  Jury.  Finding  no  reversible  error 
In  the  rulings  of  the  court  below,  the  Judg- 
ment appealed  from  will  therefor*  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 


WII/MEB  V.  PLACIDE.     (No.  71.) 

(Court  of  Appeals  of  Maryland.    Dec.  4,  1915. 

Order  on  Motion  for  Reargument 

Feb.  16,  1916.) 

1.  JtJDOintKT  *=>376— FaAUD— SKTINO  ABitik 
Decbeb. 

Where  complainant  sought  to  set  aside  a 
decree  on  the  ground  of  fraud,  and  it  appeared 
that  the  alleged  fraud  consisted  in  perjured  evi- 
dence given  by  his  adversary  on  the  triaL  by 
reason  whereof  the  decree  went  agaiDst  com- 
plainant, complainant  was  not  entitled  to  have 
the  decree  set  aside  and  a  new  trial  ordered, 
since  fraud  in  procuring  a  decree  is  not  a  ground 
for  its  vacation,  except  where  such  fraud  has 
prevented  the  party  complaining  from  having 
an  adversary  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  714 ;   Dec.  Dig.  <8=>37e.] 

2.  Nkw  Tbial  €=105  — Nkwlt  Dibcovebko 
Evidence— New  Tbiai.. 

Where,  as  a  further  ground  for  a  new  trial 
in  su<^  action,  complainant  depended  on  newly 
discovered  evidence,  but  it  appeared  that  such 
evidence  went  solely  to  contradict  the  perjured 
evidence  of  such  adversary,  and  on  appeal  from 
the  judgment  in  such  action  the  case  had  been 
deciaed  upon  the  conceded  testimony  of  the  case 
and  exclusive  of  such  perjured  testimony,  com- 
plainant was  not  entitled  to  a  new  trial  for  such 
newly  discovered  evidence,  since,  if  introduced, 
it  could  not  induce  a  different  result. 

[Ed.  Note. — For  other  cases,  see  New  TrinL 
Cent.  Dig.  {{  183,  221-223,  229 ;  Dec.  Dig.  <S=> 
106.] 

'  Ai^teal  from  Circuit  Court  of  Baltimore 
City;   John  J.  Dobler,  Judge. 

"To  be  officially  reported." 

Proceeding  by  Edwin  M.  Wllmer  against 
Susan  E.  Placlde,  to  set  aside  a  decree,  and 
for  a  new  trial  on  the  ground  of  fraud  and 
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newly  fllscovered  evidence.  From  a  Jndg- 
ment  sustaining  a  demurrer  to  his  bill  vrith 
leave  to  amend,  foiling  which  the  bill  was 
to  be  dismissed,  complainant  appeals.  Bill 
dismissed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  PATTISON,  URN;5B,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

David  Ash,  of  Baltimore,  for  appellant 
John  L.  Sanford  and  Charles  F.  Stein,  both 
of  Baltimore,  for  appellee. 

STOOKBRIDGE,  J.  Thljs  Is  the  fourtb 
time  that  this  case  In  some  aspect  of  It  has 
been  before  this  court.  The  first  time  was 
In  Wilmer  v.  Pladde,  118  Md.  305,  84  Aa 
491,  and  It  Is  with  the  case  then  presented 
that  the  present  appeal  Is  most  Intimately 
connected.  The  full  record  of  the  facts  con- 
tained In  the  (q>lnlon  prepared  by  Judge  Fatp 
tlson  In  that  case  renders  a  repltltlon  of 
them  entirely  unnecessary.  In  the  present 
appeal  a  bill  has  been  filed  in  the  circuit 
court  of  Baltimore  dty  to  vacate  and  set 
aside  the  decree  entered  In  the  case  men- 
tioned, and  for  various  other  incidental  mat- 
ters of  relief,  and  redted  with  some  detail 
the  prfor  litigation.  A  demurrer  was  inter- 
posed, which,  upon  hearing,  was  sustained, 
with  leave  to  amend  within  a  limited  time, 
falling  In  which  the  bill  was  to  be  dismissed. 

[1]  For  all  practical  purposes  the  bill  is 
one  under  which  the  complainant  seeks  to 
obtain  a  retrial  of  the  questions  which  were 
involved  and  had  been  passed  upon  in  the 
case  reported  In  118  Md.  and  84  Atl.,  and  the 
grounds  upon  which  this  was  asked  to  be 
done  were:  First,  fraud;  and,  second,  newly 
discovered  evidence. 

The  fraud  alleged  In  the  present  bill  is 
said  to  consist  In  perjured  evidence  given  in 
the  trial  of  the  first  cause  upon  a  number  of 
material  points,  and  the  allegation  as  to  new- 
ly discovered  evidence,  so  far  as  is  disclosed 
by  the  bill,  consists  in  the  discovery  of  cer- 
tain witnesses,  who,  it  is  averred,  would  con- 
tradict this  perjured  evidence,  and  that  such 
witnesses  were  beyond  the  reach  of  the  com- 
plainant, or  that  he  was  ignorant  of  the  tes- 
timony which  they  could  give,  at  the  time  of 
the  prior  trial.  Elaborate  briefs  have  been 
died  upon  both  sides,  but  the  case  presented 
Is  one  to  be  readily  dl8i>osed  of. 

As  to  the  allegation  that  the  decree  now 
sought  to  be  set  aside  was  obtained  by  per- 
jured testimony,  In  the  view  of  this  court  it 
falls  directly  under  the  rule  as  laid  down  in 
the  case  of  Md.  Steel  Co.  v.  Mamey,  91  Md. 
SCO,  46  Atl.  1077.  In  that  case  this  court 
cited  at  length,  and  adopted  as  the  law  Qf 
Maryland,  the  rule  as  announced  in  Pico  v. 
Cohn,  91  Cal.  133.  25  Pac.  970,  27  Paa  637, 
13  1j.  R.  a.  336,  25  Am.  St  Rep.  159.  A  full 
collection  of  the  cases  upon  both  sides  of 
this  question  will  be  found  in  an  elaborate 
note  to  the  case  of  Pico  v.  Cohn,  in  25  Am. 
St  Hep.,  beginning  on  page  165.    See,  also. 


Steen  v.  March,  132  Cal.  617,  64  Paa  994; 
Holton  V.  Davis,  lOS  Fed.  150,  47  O.  0.  A. 
246 ;  Bradbury  v.  Wells,  138  Iowa,  673, 115  N. 
W.  880,  16  L.  R.  A.  (N.  S.)  242,  and  note  in 
10  U  R.  A.  (N.  S.)  230;  also  extensive  note 
in  54  Am.  St  Rep.  219,  233.  So  firmly  is 
the  rule  settled  that  It  has  been  adopted  by 
various  text-writers.  Thus  in  2  Freeman 
on  Judgments,  f  489,  it  Is  said: 

"The  procuring  of  a  judgment  by  perjury  or 
subornation  of  perjury  is  doubtless  a  fraud, 
and  such  a  fraud  as  would  induce  equity  to 
grant  relief  were  it  not  for  the  fact  that  its 
existence  can  rarely  or  never  be  ascertained 
otiierwise  than  by  trying  anew  an  issue  already 
tried  in  the  former  action.  Whenever  an  issue 
exists  in  any  action  or  proceeding,  each  of  the 
parties  should  anticipate  that  his  adversary  will 
offer  evidence  to  support  his  side  of  it,  and 
should  be  prepared  to  meet  such  evidence  with 
counter  proofs.  Where  he  has  an  opportunity 
to  do  thia,  and  does  not  avail  himself  of  it  or 
though,  availing  himself  of  it,  is  unable  to  over- 
come the  effect  upon  the  court  or  Jury  of  the 
evidence  offered  by  his  adversary,  he  cannot,  in 
effect,  obtain  a  retrial  of  the  issue  before  an- 
other tribunal  by  charging  that  the  judgment 
ogninst  him  was  procured  by  fraud." 

And  for  this  statement  a  long  list  of  au- 
thorities is  cited. 

In  6  Pomeroy's  Equity,  {  649,  it  Is  said 
that  perjury  is  a  fraud,  but  It  does  not  pre- 
vent an  adversary  trial,  and  the  fraud  requi- 
site must  be  such  as  prevents  the  i>arty 
from  having  an  adversary  trial. 

"This  rule  seems  harsh,  for  often  a  party 
will  loose  valuable  rights  because  of  the  perjury 
of  his  adversary.  However,  public  policy  seems 
to  demand  that  there  be  an  end  to  litigation." 

Instances  of  the  fraud  for  which  the  re- 
opening of  a  case  will  be  granted  are:  Keep- 
ing the  opposing  party  away  from  the  court ; 
a  false  offer  of  compromise;  where  a  de- 
fendant never  had  any  knowledge  of  the 
suit,  as  in  the  Foxwell  Case,  122  Md.  263, 
89  Atl.  494;  or  where  an  attorney  without 
authority  assumes  to  represent  a  party. 

In  Payne  v.  Payne,  97  Md.  681,  66  AtL 
368,  the  doctrine  Is  also  recognized,  and  au- 
thorities might  be  multiplied  almost  indefi- 
nitely to  the  same  ^ect.  ^Die  appellee  has 
dted  a  number  of  cases  in  support  of  the 
contention  that  the  perjury  alleged  amount- 
ed to  a  fraud,  for  relief  from  whidi  the  case 
should  be  reopened  and  tried  anew.  Most 
of  the  cases  dted  are  clearly  distinguishable 
from  this.  For  example,  in  the  case  of  Cox 
V.  Bennett,  123  Md.  356,  91  Atl.  141,  the 
fraud  relied  upon  was  that  in  the  applica- 
tion to  take  up  certain  bottoms  under  the 
then  existing  oyster  law,  they  had  been  de- 
scribed as  barren  when  they  were  not  such 
in  fact,  and  known  to  the  petitioners  not  to 
have  been  such;  but  in  that  case  there  had 
been  no  trial  had  or  Judgment  or  decree  en- 
tered. The  proceeding  was  an  Initial  pro- 
ceeding to  set  aside  the  grant  of  the  bottom 
in  question,  as  a  "barren  bottom."  In  Coan 
V.  Con.  Gas  Co.,  126  Md.  506,  95  Atl.  151. 
there  was  a  bill  to  set  aside  a  deed,  which 
It  was  alleged  had  been  procured  by  misrep- 
resentation.   The  misrepresentations  alleged 
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were  bdd  to  present  a  case  of  fraud,  if  prop- 
erly established  by  proof;  but  In  this  case 
also  there  had  been  nothing  to  prevent  an 
adversary  trial. 

Graver  v.  Faurot,  76  Fed.  257,  22  C.  0.  A. 
156,  was  dted  as  supporting  the  contention 
of  the  appellant,  and  quite  a  number  of  other 
cases  to  the  same  effect  wlU  be  found  col- 
lected in  the  notes  already  referred  to  In 
25  Am.  St  Rep.;  54  Am.  St  Rep.;  10  L. 
R.  A.  (N.  S.),  and  16  L.  R.  A.  (N.  S.),  but 
they  are  at  variance  with  the  great  weight 
of  opinion  in  this  country,  and  the  rule  as 
laid  down  in  this  state. 

[2]  Nor  is  the  position  of  tbe  complainant 
any  better  with  regard  to  the  alleged  newly 
discovered  evidence.  His  bill  sets  out  with 
some  particularity  the  nature  of  the  evidence 
which  lie  expects  to  be  able  to  introduce  un- 
der this  head,  but  that  evidence  consists  in 
wbat  would  amount  to  a  contradlctlpu  of 
the  appellee's  evidence  given  in  the  first  ap- 
peal, and  in  deciding  the  case  reported  in 
118  Md.  and  84  Atl.,  Judge  Fattlson,  speak- 
ing for  tills  court,  said,  "As  we  have  reached 
our  conclusion  almost  exclusively  upon  the 
conceded  testimony  In  the  ease,"  it  was  deem- 
ed unnecessary  to  pass  upon  certain  excep- 
tions to  the  evidence.  Since,  therefore,  the 
original  determination  was  arrived  at,  al- 
most, if  not  entirely,  exclusive  of  and  apart 
from  '  the  alleged  perjured  testimony,  it  is 
impossible  to  see  how  additional  evidence  to 
sustain  an  allegation  of  perjury  could  pro- 
duce any  different  result 

What  has  t>een  said  is  not  to  be  under- 
stood as  implying  any  sanction  or  intima- 
tion upon  the  part  of  this  court  tliat  an  al- 
legation of  newly  discovered  evidence  would 
not,  under  any  drcumstauces,  afford  suffi- 
deat  ground  for  sustaining  a  biU  of  this 
character.  It  has  been  referred  to  merely  to 
show  that  if  all  that  is  claimed  for  it  is 
conceded  to  be  true,  still  there  was  no  error 
in  the  ruling  of  the  lower  court  in  sustain- 
ing the  demurrer  to  the  bill  of  complaint, 
and  the  blU  should  be,  and  is  hereby,  dis- 
missed, with  costs. 

Order  on  Motion  for   Reargument 

A  motlcm  liaving  been  made  for  a  reargu- 
ment in  the  above-entitled  cause  and  filed 
in  this  coort  <hi  the  Slst  day  of  December, 

1915,  with  an  alternative  prayer  for  a  mod- 
ification of  the  opinion  and  mandate  in  said 
cause,  filed  on  or  about  December  4,  1916; 
and  the  same  having  been  by  this  court  duly 
read  and  considered;  and  it  appearing  to 
the  court  that  so  much  of  the  said  motion  as 
relates  to  the  recital  in  the  decree  and  man- 
date of  this  court  therein  described  as  being 
an  appeal  from  an  order  of  the  circuit  court 
of  Baltimore  dty,  passed  on  the  14th  day 
of  June,  whereas,  the  order  appealed  from 
was  In  fact  passed  on  the  1st  day  of  June, 

1916,  has  been  corrected  as  to  said  original 


decree;  and  this  court  being  of  opinion  that, 
such  correction  having  been  made,  the  re- 
mainder of  the  said  motion  and  the  altema- 
tlve  prayer  for  a  modifloatlon  of  the  opinion 
and  mandate  presents  no  sufficient  ground 
for  said  motion  or  prayer — It  is  hereby  or- 
dered by  the  Court  of  Appeals,  tills  16th  day 
of  February,  1916,  that  said  motion  and 
prayer,  except  in  so  much  as  the  same  re- 
lates to  the  recital  of  tlie  date  of  the  order 
from  which  the  appeal  was  taken,  be,  and  the 
same  is  hereby,  overruled. 


AMERICAN  PAVING  &  CONTRACTING  CO. 

V.  DAVIS.    (No.  67.) 
(Court  of  Appeals  of  Maryland.    Jan.  18,  1916.) 

1.  NEOUaENCB<8=3l08  — FiBKS  — Plkadino  — 

Ohasactkbization  ot  Acts. 

A  declaration  alleging  that  plaintiff's  house 
was  damaged  by  fire  from  sparks  emitted  from  a 
steam  shovel  operated  by  defendant,  and  that 
the  sparks  were  so  emitted  because  the  defend- 
ant, its  servants  or  agents,  negligently  and 
wrongfully  used  the  steam  shovel  so  constructed 
and  equipped  as  to  make  its  use  dangerous,  and 
that  the  fire  was  caused  by  the  lack  of  ordi- 
nary care  on  the  part  of  defendant,  is  not  open 
to  the  objection  of  failure  to  specify  the  par- 
ticular acts  of  negligence  relied  upon,  since  the 
pleader  is  not  required  to  set  out  the  evidence  he 
relies  upon  to  establish  his  cause  of  action,  and 
only  reasonable  certainty  in  the  averments  suffi- 
cient to  apprise  the  defendant  of  the  nature  of 
the  action  and  enable  him  to  defend  is  required. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  174, 175, 179, 1^;  Dec  D^  «=si 

lOo.] 

2.  Negugknob  «=9l86— Actions— Evidence— 
Stijticiknct. 

EJvidence  held  snflicient  to  support  a  decla- 
ration for  the  negligent  burning  of  a  home  by 
sparks  from  defendant's  steam  shovel,  so  that 
the  issues  of  cause  of  the  fire  and  defendant's 
neglisence  were  properly  submitted  to  the  jury. 
[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  277-S53;    Dec.  Dig.  «s9l3S.] 

S.  Nkouobnoe  4s>21— Machinebt— Aot8  of 

Neouoenoe. 

Negligence  in  the  operation  of  a  steam  shov- 
el resulting  in  burning  property  may  consist  in 
the  use  of  one  improperly  constructed  or  not 
in  good  order,  <a  not  supplied  with  suitable  fix- 
tures to  prevent  fire,  or  in  failure  to  exercise  the 
care  of  skillful,  prudent,  and  discreet  persons 
under  like  circumstances,  due  care  depending  in 
every  case  on  the  surrounding  circumstances. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  Si  28-30;  Dec  Dig.  <S=»21.] 

4.  EviDXNCi:  ^=9543^— Exfebt  Witnkbskb— 

Qualifications. 

A  cabinet  maker  who  had  made  many  sets 
of  furniture  and  knew  from  experience  the  cost 
of  repairing  fnmiturc  was  competent  to  state 
the  cost  of  repairing  furniture. 

[Ed.   Note.— For   other   cases,    see   Eiddence, 
Ont.  Dig.  §  2359;   Dec  Dig.  «=»543%.] 


5.  Nequgknce  ®=>125, 131  —  Actions  - 
dence— ADiassiBiLrrr. 


-Evi- 


Testimony  as  to  size  and  quantity  of  sparks 
emitted  from  defendant's  steam  shovel  while  in 
operation  near  plaintiff's  property  a  few  days 
before  and  after  a  fire,  whidi  damaged  plain- 
tiff's house,  and  that  a  neighbor  had  to  wet  his 
bouse  with  a  hose  to  prevent  fire,  and  that  after 
plaintiff's  fire  a  spark  arrestor  was  pnt  on  the 
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shovel,  after  which  the  sparlcB  became  much 
smaller,  was  admissible  as  tending  to  show  neg- 
ligence of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |i  239-244,  255,  256;  Dec.  Dig. 
<S=>125,  131.] 

6.  Neglioence  «=»131— Aonowa— BviDBNCit— 
Admissibility. 

In  such  case  testimony  as  to  the  spark  ar- 
rester was  not  admissible  to  show  an  admission 
of  liability  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
C3ent.  Dig.  S8  255,  256;   Dec.  Dig.  <g=13l!] 

7.  Negligence  <s=s126— Actions— Evidenob— 

ADMISSIBILmr. 

Where  plaintiffs  house  was  damaged  bj  fire 
alleged  to  have  been  caused  by  sparks  from  de- 
fendant's steam  shovel,  evidence  as  to  whether 
the  shovel  emitted  more  sparks  than  other  shov- 
els was  inadmissible,  the  tact  that  other  shovels 
also  emitted  sparks  being  no  excuse  if  defendant 
was  negligent. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S!  23»-244;    Dec.  Dig.  «=>f2S.] 

8.  Negligence  ®=»127— Actions— Evidence— 
Admissibility. 

Where  plaintifTs  house  was  damaged  by  fire 
alleged  to  have  been  caused  by  sparks  from  de- 
fendant's steam  shovel,  evidence  as  to  whether 
horses  driven  near  the  shovel  were  burned  by 
sparks,  was  inadmissible,  since  it  would  not  tend 
to  show  whether  sparks  caused  the  fire  in  the 
house  or  whether  defendant  had  used  due  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  248;  •  Dec.  Dig.  «=>127.] 

8.  DAitAOES  €=»04  —  Actions— MinGATioN  — 
Insubance. 

Where  plaintiff's  hoaae  was  damaged  by  fire 

alleged  to  have  been  caused  by  sparks  from  de- 
fendant's stenm  shovel,  the  fact  that  he  received 
insurance  money  on  the  property  damaged  could 
not  be  set  up  in  mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  113;   Dec.  IMg.  <e=»64.] 

Appeal  from  Court  ot  Common  Pleas  of 
Baltimore  City;  Walter  I.  Dawklns,  Judge. 

"To  be  officially  reported." 

Actloa  by  Jacob  C.  Davis  against  tbe 
American  Paving  &  Contracting  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  0.  X,  and  BUISCOB, 
BURKE,  THOMAS,  PATTISON,  UKNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

George  W.  Lindsay,  of  Baltimore  (Richard 
B.  Tlppett  &  Son,  of  Baltimore,  on  the  brief), 
for  appellant  W.  Carroll  Hunter  and  W. 
Calvin  Chesnut,  botb  of  Baltimore,  for  ap- 
peUee. 

THOMAS,  J.  Tbe  declaration  in  this  case 
contains  three  counts,  in  tbe  first  connt  It  is 
alleged  that  on  tbe  18th  of  September,  1914, 
tbe  plaintiff  was  tbe  owner  and  occupant  of 
a  frame  dwelling  house  on  the  nortbeast  cor- 
ner of  Old  York  road  and  Wyanoke  avenue, 
lu  Baltimore  city,  known  as  number  600 
Wyanoke  avenue,  and  also  tbe  owner  of  a 
large  quantity  of  furniture  and  other  house- 
bold  articles  contained  In  said  dwelling;  that 
on  tbe  day  mentioned  the  defendant,  its  serv- 
ants and  agents,  were  engaged  in  grading  a 
portion  of  Old  York  road,  one  of  the  public 


highways  of  the  city,  and  In  the  prosecution 
of  tbe  work  operated  a  steam  shovel  oppo- 
site and  in  close  proximity  to  the  dwelling 
of  the  plaintiff,  and  that  In  consequence 
thereof  the  dwelling,  furniture,  and  other 
household  articles  of  the  plaintiff  were  par- 
tially destroyed  by  fire  occasioned  by  sparks 
emitted  from  the  shovel  while  being  so  op- 
erated, and  was  further  damaged  In  an  ef- 
fort to  extinguish  the  fire  and  to  save  tbe 
property  from  total  destmctlon,  and  tbe 
plaintiff  was  also  deprived  of  the  use  of  tbe 
property  for  2%  months;  that  tbe  sparks 
were  so  emitted  because  the  defendant.  Its 
servants  or  agents,  negligently  and  wrong- 
fully used  upon  the  highway  mentioned  a 
steam  shovel  which  was  so  constructed  and 
equipped  as  to  make  Its  use  dangerous  to  all 
buildings  near  tbe  place  of  Its  operation;  and 
that  tbe  fire  was  due  to  the  lack  of  ordinary 
care  on  the  part  of  the  defendant,  etc,  in  the 
selection  and  equipment  of  the  steam  shovel, 
and  not  to  any  negligence  on  the  part  of  the 
plaintiff  directly  contributing  thereto.  The 
second  count  charges  that  the  sparks  were 
emitted  because  the  steam  shovel  was  negli- 
gently and  carelessly  operated  by  the  defend- 
ant, etc.,  and  tbe  tblrd  count  alleges  that  the 
sparks  were  emitted  because  of  the  negli- 
gence and  carelessness  of  the  defendant,  etc^ 
In  not  providing  the  steam  shovel  with  suit- 
able fixtures  for  preventing  tbe  emission  of 
sparks  therefrom  after  allowing  a  sufficient 
draft  to  create  sufficient  steam  to  properly 
propel  the  shovel,  etc. 

Tbe  defendant  demurred  to  the  declaration 
and  each  count  thereof,  bnt  the  coart  below 
overruled  the  demurrer,  and  the  trial  of  the 
case  resulted  In  a  verdict  and  Judgment  In 
favor  of  tbe  plaintiff  fbr  |1,382.50,  from 
which  judgment  the  defendant  has  appealed. 

During  the  trial  tbe  defendant  reserved  11 
exceptions,  the  first  10  of  which  are  to  rul- 
ings of  the  court  below  on  the  evidence,  and 
the  remaining  exception  Is  to  the  action  of 
tbe  lower  court  on  the  prayers.  As  tbe  de- 
fendant's first,  third,  and  fifth  prayers  pre- 
sent tbe  contention  of  tbe  defendiant  that 
there  Is  no  evidence  in  the  case  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover  for 
tbe  damage  caused  by  tbe  fire  to  either  the 
dwelling  or  furniture,  they  will,  for  the  sake 
of  brevity,  be  considered  in  connection  witli 
the  mllng  on  the  demurrer. 

[1,1]  The  plaintiff's  house  was  located  on 
the  comer  of  Old  York  road  and  Wyanoke 
avenue,  wltb  a  frontage  of  22  feet  on  Wyan- 
oke avenue  and  a  depth  of  52  feet  on  the  Old 
York  road.  It  was  a  frame  dwelling,  cover- 
ed wltb  wooden  shingles,  which  bad  been  on 
tbe  house  about  2S  years.  For  some  time 
prior  to  the  fire,  which  occurred  on  the  18th 
of  September,  1914,  the  defendant  was  en- 
gaged In  grading  Old  York  road,  and  In  do- 
ing the  work  used  a  steam  shoveL  llie 
diameter  of  tbe  smokestadc  of  the  engine^ 
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which  extended  several  feet  above  the  cab, 
was  abont  10  inches.  At  the  time  at  the  Are 
the  shovel  was  being  operated  at  a  point 
west  of  and  about  30  feet  from  the  rear  end 
of  the  plaintiff's  dwelling,  and  the  wind, 
which  -was  blowing  from  the  west,  carried 
the  sparks  from  the  smokestaclc  to  the  plain- 
tiff's house.  There  had  been  no  rain  for 
some  time,  and  the  shingles  on  the  roof  of 
the  house  were  very  dry.  The  defendant 
had  been  operating  the  steam  shovel  in  the 
neighborhood  for  about  10  days,  and  a  num- 
ber of  witnesses  testlflecl  that  when  the  steam 
shovel  was  In  operation  large  and  glowing 
embers  or  sparks,  ranging  in  slase  from  that 
of  a  chestnut  to  that  of  a  pigeon  egg,  were 
emitted  In  large  quantities  from  the  smoke- 
stack and  blown  from  30  to  40  feet  In  the  air. 
James  A.  Clark,  the  captain  of  No.  81  engine 
company,  testified  that  while  his  company 
was  engaged  In  extlngnlshlng  the  Are,  and 
he  and  the  engineer  of  the  company  were  on 
the  third  floor  of  the  plaintiff's  dwelling, 
sparks  from  the  steam  shovel  abont  the  slse 
of  his  litOe  finger  fell  npon  them.  The  evi- 
dence also  shows  that  there  was  no  fire  In  the 
house  during  the  afternoon  of  the  day  of 
the  fire,  and  that  the  fire  which  destroyed  the 
tiilrd  story  of  the  dwelling  and  caused  the 
damage  complained  of  started  on  the  roof 
and  on  the  side  next  to  where  the  steam 
shovel  was  in  operation,  and  that  the  steam 
shovel  was  not  provided  with  a  spark  ar- 
restor  of  any  tlnd. 

The  contention  of  the  appellant  is  that  the 
'declaration  does  not  specify  the  particular 
act  or  acts  of  negHg^tce  r^ed  upon,  and 
that  the  evidence  falls  to  show  that  the  fire 
was  caused  by  sparks  from  the  steam  shovel 
ox  was  due  to  any  act  of  negligence  on  the 
part  of  the  defendant  In  Sims  v.  American 
Ice  Co.,  109  Md.  68,  71  Atl.  522,  the  first 
count  charged  that  the  sparks  which  caused 
the  fire  "were  thrown  out  because  the  said 
defendants  had  negligently^  and  wrongfnlly 
used  upon  the  said  line  of  railroad  engines 
which  were  so  constructed  and  equipped  as 
to  make  the  nse  of  said  engines  dangerous  to 
all  combustible  property  near  the  line  of  said 
railroad,"  and  that  the  flre  was  due  to  the 
lack  of  ordinary  care  on  the  part  of  the  de- 
fendants In  the  selection  and  equipment  of 
the  engines;  and  the  second  count  alleged 
that  the  sparks  "were  thrown  out  because 
the  said  engines  were  negligoitly  and  care- 
lessly operated."  The  attention  of  the  court 
was  directed  to  the  declaration  by  the  pray- 
ers and  also  by  a  demurrer  to  one  of  the 
pleas,  and  the  court  below  sustained  the  de-' 
murrer  to  the  plea,  and  this  court,  on  ap- 
peal, affirmed  the  judgment  In  favor  of  the 
plaintiff.  The  allegations  In  the  present  case 
are  not  less  specific.  The  pleader  is  not  re- 
quired to  set  out  the  evidence  upon  which  he 
relies  to  establish  his  cause  of  action.  All 
that  Is  required  of  him  is  such  reasonable 
certainty  in  the  averments  as  Will  fully  ap- 
prise the  defendant  of  the  nature  of  the 
96A.-40 


charge  against  him,  and  enable  him  to  pre- 
pare for  his  defense.  Phelps  v.  Howard 
County,  117  Md.  175,  82  AU.  105». 

[I]  Negligence  in  such  cases  may  consist 
in  the  nse  of  a  steam  shovel  not  properly 
constructed,  or  in  good  order,  or  not  supplied 
with  suitable  fixtures  to  prevent  Injury  from 
flre,  or  in  the  failure  to  exercise  such  care 
and  diligence  In  using  the  same  as  would  be 
exercised  by  skillful,  prudent,  and  discreet 
persons  under  like  circumstances.  B.  &  S. 
K.  R.  Co.  V.  Woodruff,  4  Md.  242,  59  Am.  Dec. 
72;  B.  ft  O.  R.  B.  Co.  T.  Shipley,  38  Md.  251; 
33  Cyc.  1332-1336. 

In  the  case  of  Green  Ridge  R.  R.  Co.  v. 
Brinkman,  64  Md.  52,  20  AU.  1024,  54  Am. 
Rep.  755,  the  Court  said: 

"In  the  plaintiff's  third  prayer  the  Jury  are 
told  that  if  they_  believed  from  the  evideuce  that 
the  engine  'habitually  scattered  sparks  to  such 
an  extent  as  to  endanger  combustible  material 
aloBK  th«  line  «f  the  road,'  it  is  a  fact  from 
which  they  may  find  negligence  on  the  part  of 
the  defendant  In  Gantt's  Case,  39  Md.  135,  a 
witness  stated  that  he  had  seen  the  engines 
'scattering  large  sparks  In  passinK,  capable  of 
setting  fire  to  combustible  articles  along  the 
road;  and  that  about  a  week  before  he  had  put 
out  a  fire  in  the  leaves  caused  by  these  sparks; 
but  he  could  not  say  that  he  had  ever  seen  any 
such  sparks  from  the  locomotive  that  was  draw- 
ing the  freight  train  on  the  morning  of  the  fire.' 
Chief  Judge  Bartol,  in  delivering  the  opinion  of 
the  court,  said:  'We  entertain  no  doubt  that 
this  was  competent  and  admissible  evidence,  both 
for  the  purpose  of  proving  that  the  fire  in  oues- 
tiott  was  occasionea  by  the  locomotives,  and  aa 
tending  to  prove  negligence  on  the  part  of  the 
defendant  in  the  oonstmction  and  management 
of  its  engines.' " 

In  the  case  of  Hodges  v.  Baltimore  Engine 
Co.,  126  Md.  807,  94  Atl.  1040,  where  there 
was  evidence  to  show  that  the  engine  which 
*wa8  alleged  to  have  caused  the  fire  was  not 
equipped  with  a  spark  arrestor,  and  that 
sparks  were  emitted  from  the  smokestack 
when  the  engine  was  in  operation,  Judge  Pat- 
tlson,  speaking'  tor  the  court,  said : 

"What  constitutes  ordinary  care  and  prudence 
in  eases  of  this  character  depends  npon  the  cir- 
comstanees  of  the  particular  case.  The  greater 
the  danger  of  communicating  fire  to  the  property 
of  others,  the  more  precauttons  and  the  greater 
vigilance  will  be  necessary  in  order  to  measure 
up  to  the  requirements  of  ordinary  care" 

— and  then  quoted  the  statement  of  the  court 
in  Martin  v.  McOrary,  116  Tenn.  316,  89  S. 
W.  824,  1  I*  R.  A  (N.  8.)  530: 

"The  degree  of  care  required  by  one  threshing 
wheat  with  a  steam  thresher,  in  respect  of  set- 
ting fires,  is  the  same  as  that  devolved  upon 
railway  companies  in  the  use  of  their  engines. 
That  rule,  as  laid  down  in  Louisville  &  N.  R. 
Co.  V.  Fort,  112  Tenn.  432,  80  S.  W.  428,  is 
that  'care  commensurate  with  the  risk  or  hasard' 
must  be  used.  In  the  same  opinion  the  degree 
of  care  required  is  thus  characterized.  'A  de- 
gree of  care  and  prudence  commensurate  with 
the  danger  to  which  this  property  is  exposed  by 
them  in  the  lawful  conduct  of  their  busiaess.' 
*  *  *  'As  the  danger  necessarily  attending 
the  use  of  fire  in  locomotives  is  far  greater  in 
some  places  and  upon  some  occasions  than  oth- 
ers, what  is  reasonable  care  in  their  equipment 
and  management  must  always  d^>end  upon  the 
facts  and  circumstances  of  each  case.  What 
would  be  ordinary  care  in  the  operation  of  (hem 
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in  the  coantry,  or  in  a  wet  season,  might  be 
gross  negligence  in  a  town  or  city,  or  in  a 
drouth,  when  and  where  the  danger  of  commn- 
nicating  the  fire  is,  in  the  very  nature  of  things, 
much  greater.' " 

See,  also,  B.  &  S.  R.  R.  Co.  v.  Woodrufr, 
supra;  B.  &  O.  R.  R.  Co.  y.  Shipley,  supra; 
Ryan  v.  Gross,  68  Ma.  377,  12  Aa  115,  16 
Atl.  302;    Sims  v.  American  Ice  Co.,  supra. 

Upon  the  authorities  cited  the  declaration 
was  not  open  to  the  objection  urged  against 
it,  and  we  think  the  evidence  was  legally  suf- 
ficient to  support  Its  averments,  and  that  it 
was  for  the  Jury  to  determine  whether  the 
Are  was  caused  by  sparks  from  the  steam 
shovel,  and  whether  under  the  circumstanc- 
es the  defendant  was  guilty  of  negligence  in 
the  operation  of  the  steam  shovel  and  in  fail- 
ing to  equip  It  with  a  spark  arrester. 

[4]  There  was  no  error  in  the  ruling  In  the 
first  exception.  The  witness  had  already  tes- 
tified to  the  condition  of  the  furniture  as 
the  result  of  the  fire;  that  he  was  cabinet 
maker,  bad  made  many  sets  of  furniture,  and 
knew  from  experience  the  cost  of  repairing 
furniture.  He  was  therefore  competent  to 
state  what  it  would  cost  to  repair  the  furni- 
ture that  was  damaged  by  the  fire. 

[S]  The  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  exceptions  are  to  the  tes- 
timony of  a  number  of  witnesses  who  observ- 
ed the  size  and  quantity  of  sparks  emitted 
from  the  smokestack  of  the  steam  shovel 
while  It  was  In  operation  near  the  plaintiff's 
property  within  a  few  days  l)efore  or  after 
the  fire,  and  to  evidence  to  the  efFect  that 
one  of  the  plaintiff's  neighbors  had  to  use  a 
hose  to  wet  his  house  In  order  to  prevent  it 
from  catching  fire,  and  that  when,  a  few  days 
after  the  fire,  the  defendant's  servants  put  a 
wire  hood  or  screen  over  the  smokestack  the 
sparks  were  very  much  smaller.  Under  the 
rulings  in  Gantt's  Case,  supra,  and  Ryan  v. 
Gross,  supra,  this  evidence  was  clearly  ad- 
missible, not  only  for  the  purpose  of  show- 
ing tliat  the  fire  was  caused  by  the  sparks 
from  the  steam  shovel,  but  also  aa  tending 
to  show  negligence  on  the  part  of  the  defend- 
ant 

[6]  The  mere  fact  that  the  defendant  or 
its  servants  after  the  fire  put  a  wire  hood  or 
screen  over  the  smokestack  would  not  be  ad- 
missible for  the  purpose  of  establishing  an 
admission  of  liability  by  the  defendant 
(Zlehm  V.  United  Electric,  eta,  Co.,  104  Md. 
48,  64  Atl.  61;  Columbia  &  P.  S.  R.  Ca  v. 
Hawthorne,  144  U.  S.  202, 12  Sup.  Ct  693,  36 
L.  Ed.  405),  but  evidence  of  the  effect  of  the 
screen  was  admissible  as  reflecting  upon  the 
question  whether  the  defendant  had  exercis- 
ed proper  care  and  caution  to  avoid  injury  to 
the  plaintiff's  property. 

[7]  The  ninth  exception  is  to  the  refusal  of 
the  court  to  allow  the  witness  to' say  whether 
the  steam  shovel  in  question  threw  out  any 
more  sparks  than  steam  shovels  usually 
throw  out  In  Baltimore  &  York  Tump.  Co. 
V.  Crowther,  63  Md.  558,  1  AtL  279,  the  de- 


fendants offered  evidence  to  show  that  it 
was  a  comm(«  thing  on  other  turnpikes  and 
roads  In  Baltimore  county  to  find  the  cen- 
tral or  artificial  portions  elevated  above  the 
sides  fully  as  much  as  the  macadamized  part 
of  the  defendant's  road  at  the  place  in  ques- 
tion, but  the  court  sustained  the  plaintiff's 
objection  to  the  evidence,  and  in  disposing  of 
the  exception  Judge  Miller  said: 

"It  was  the  duty  of  the  jury  to  decide  whether 
this  particular  road  was  safe  •  •  *  by  evi- 
dence of  its  actual  condition,  and  not  by  comrar- 
ing  it  with  the  condition  of  other  roads.  The 
fact  that  similar  defects  existed  In  other  roads 
affords  the  defendants  no  excuse  for  tlieir  neg- 
lect of  duty  with  respect  to  their  own  road?' 

Upon  the  sanxe  principle  the  evidence  refer- 
red to  in  this  exception  was  properly  exclud- 
ed. See,  also,  Wood  v.  Beiges,  83  Ud.  p.  271, 
34  AtL  872. 

[8]  A  witness  for  the  defendant  having 
stated  that  in  (derating  a  steam  shovel,  the 
shovel  "excavates  dirt,  lifts  It  and  deposits 
it  in  wagons  which  haul  it  away  at  a  dis- 
tant point  The  horses  and  wagwis  get  as 
close  to  the  shovel  as  possible,"  was  asked  if 
"any  of  the  horses  burned  as  result  of  sparks 
emitted  from  steam  shovel?"  and  the  tenth 
exception  is  to  the  refusal  of  the  lower  court 
to  allow  the  question  to  be  answered.  It  is 
not  clear  that  the  evidence  of  this  witness 
referred  to  the  operation  of  the  particular 
shovel  in  question  while  it  was  employed  in 
the  neighborhood  of  the  plaintiff's  property, 
or  that  the  witness  ever  saw  Uie  steam  shovel 
while  engaged  in  that  work,  and  the  fact  that 
no  horses  had  been  bunied  could  not  haye 
aided  the  Jury  in  determining  whether  the 
fire  which  injured  the  plaintiff's  house  was 
caused  by  sparks  from  the  steam  shovel,  or 
whether  the  defendant  had  used  proper  cate 
to  avoid  injury  to  the  same; 

[9]  liie  defendant's  second  prayer  was 
withdrawn.  Its  fourth  prayer  asserted  the 
proposition  that  if  the  plaintiff's  house  was 
insured,  and  he  received  the  sum  of  $885 
from  the  insurance  company  in  payment  of 
the  loss  caused  by  the  fire,  he  was  not  en- 
titled to  recover,  and  is  disposed  of  by  the 
case  of  City  Pass.  Ry.  Co.  v.  Baer,  90  Md. 
108,  44  AU.  994,  where  it  was  said : 

"The  sixth  prayer  asserts  the  ooirect  proposi- 
tion that  any  sick  benefits  received  by  the  plaia- 
tiff  from  any  source  other  than  the  defendant 
were  not  to  be  considered  by  the  jury  in  making 
up  their  verdict" 

— ^and  the  case  of  Cbes.  Iron  Wwks  ▼.  Hocli- 
schteld,  119  Md.  308,  86  Atl.  84S  Where  this 
court  said : 

"The  rule  seems  to  be  well  established  by  the 
authorities  that  the  fact  Ot  insurance  cannot 
be  set  up  in  mitigation  of  damagei^  whether  such 
reduction  ia  set  up  in  mitigation  in  case  of  fire, 
life,    marine,    or    accident   insurance." 

Plaintiff's  first  prayer  was  approved  In 
Sims  v.  American  Ice  Co.,  supra.  No  objec- 
tion was  urged  In  this  court  to  the  plalntlfTs 
third  prayer,  except  that  the  case  should 
have  been  withdrawn  from  the  jury,  and  the 
objection  to  plaintiff's  fourth  prayer,  which 
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Inatmcted  the  Jnry  that  they  were  not  to  con- 
Mcler  the  payment  made  by  the  Insurance 
company,  la  disposed  of  by  what  we  have 
said  In  reference  to  defendant's  fourth  prayer. 

Finding  no  error  In  the  rulings  "of  the 
court  below,  the  Judgment  will  be  affirmed. 

Judgment  aflSrmed,  with  costs  to  the  ap- 
pellee. 


GOEBEL   et   uz.    T.    ORRMAN-AMPmiOAN 

INS.  CO.  OF  PENNSYLVANIA. 

(No.  51.) 

(Court  of  Appeals  of  Maryland.    Jan.  12. 191&) 

t.  iksubanob  9=»665— aobmot  fob  irbubxb— 

Evidence. 
In  an  action  on  a  fire  policy,  evidence  held 
to  establish  the  relation  of  principal  and  agent 
bet-ween  the  insurer  and  another  company  to 
which  application  for  the  entire  risk  was  made 
and  through  which  the  policy  sued  on  was  is- 
sued as  a  participation  in  the  risk  applied  for. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S{  1555,  1707-1728;  Dec;  Dig.  «= 
665.] 

2.  IiTSUBANCK  9=9665— ATnnoBrrr  or  Aoert 

— EVIDKRCB. 

In  an  action  on  a  fire  policy,  evidence  held 
to  establish  the  authority  of  the  agent  to  speak 
and  act  for  the  principal  in  the  matter  of  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1655,  1707-1728;  Dec.  Dig.  «=» 
€65.] 

3.  INSUBARCE  ®=>3T8— BnEAcu  or  Wabrantt 
—Vacancy     of    Btjilding  —  Notice    to 

AOBNT. 

Where  a  fire  imsuranoe  company  issues  its 
policy  through  ap.  agent  which  the  principal,  by 
its  conduct,  induces  the  Insured  to  believe  is 
authorized  to  sppak  and  art  for  it  in  thp  mat- 
ter, it  wQI  be  hdd'  to  have  waived  a  forfeiture 
bcMUse  of  a  vacancy  ot'  the  property,  if  the 
agent  had  notice  of  such  vacancy  upon  the  is- 
snance  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f§  968-997;    Dec.  Dig.  «=»87a] 

4.  iNSTJBANci  «=>66.5— Vacancy  of  Pbopeb- 

Tt — Nones   TO    AGKNT— BVIDENCB. 

In  an  action  on  a  fire  policy,  evidence  held 
to  establish  notice  to  the  agent  binding  upon 
the  principal  of  the  vacancy  of  the  property  up- 
on the  issnance  of  the  policy. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1556,  1707-1728;  Dec.  Dig.  <8s» 
666.] 

Appeal  from  Baltimore  Court  of  Common 
Fleas;  Walter  I.  Dawklns,  Judge. 

"To  be  officially  reported." 

Action  by  Ferdinand  Ooebel  and  wife 
against  the  German-American  Insurance 
Company  of  Pennsylvania.  From  a  Judg- 
ment for  the  defendant,  plaintiffs  appeal. 
Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON, 
DRNER,  STOCKBBIDGE,  and  CONSTA- 
BLE), JJ. 

Robert  Biggs,  ot  Baltimore  (John  H.  Dum- 
ler,  ot  Baltimore,  on  the  brief),  for  appel- 
lants. Raymond  S.  Williams  and  W.  Calvin 
Cbesnut,  both  ot  Baltimore,  for  appeUea 


URNBR,  J.  In  July,  1913,  a  dwelling 
bouse  belonging  to  the  appellants,  Ferdinand 
Ooebel  and  wife,  was  totally  destroyed  by  a 
fire  which  resulted  from  a  stroke  of  light- 
ning, and  in  this  suit  they  seek  to  recover 
$1,0()0  from  the  appellee,  the  Oerman-Ameri* 
can  Fire  Insurance  Company  of  Pennsylva- 
nia, upon  a  policy  providing  insurance  to  that 
amount  against  such  a  loss.  The  policy  was 
issued  on  April  8,  1913,  tor  the  period  of 
one  year.  It  was  the  last  renewal  ot  six 
similar  policies  for  preceding  annual  peri- 
ods, nie  indemnity  thus  provided  was  part 
of  an  aggregate  insurance  of  $5,000  on  the 
dwelling,  the  remainder  being  represented  by 
concurrent  policies  of  $1,000  each,  issued  by 
four  other  companies.  The  whole  of  this  in- 
surance was  issued  in  consequence  of  an  ap- 
plication made  to  the  German  Fire  Insur- 
ance Company  of  Baltimore.  Prior  to  April 
8,  19(M,  the  property  mentioned,  and  other 
buildings  of  the  appellants,  had  been  insured 
elsewhere,  but  upon  the  expiration  of  the 
pre-existing  insurance,  about  that  time,  the 
business  was  transferred  by  the  appellants 
to  the  company  Just  named  at  the  request 
of  Mr.  Klausmeyer,  one  of  Its  soliciting 
agents.  The  application  was  for  $12,400  in- 
surance on  the  appellants'  bidldings,  in- 
cluding $5,0(M>  on  the  dwelling  subsequently 
destroyed.  As  the  Baltimore  company  did 
not  care  to  issue  Its  own  policy  for  the  entire 
risk,  it  placed  four-fifths  of  the  insurance 
with  four  other  companies  in  equal  ainounts. 
The  record  does  not  give  the  names  of  the 
other  companies  which  participated  in  the 
insurance  during  the  ensuing  three  years 
after  April  8,  1904,  but  it  appears  that  in 
1908  one-flfth  of  the  amount  was  placed  with 
the  appellee  company,  and  its  policy  then 
issued  was  the  predecessor,  in  regular  annu- 
al sequence,  of  the  one  now  in  suit 

The  appellants  liad  nothing  to  do  with  the 
division  ot  the  insurance.  Their  sole  appli- 
cation was  to  the  German  Fire  Insurance 
Company  ot  Baltimore,  and  the  risk  was 
distributed  by  that  company,  in  the  manner 
described,  without  previous  notice  to  the 
appellants  that  it  declined  to  contract  for 
the  whole  liability,  and  without  any  con- 
sultation with  them  on  the  subject  The 
companies  selected  for  participation  in  the 
insurance  were  those  which  made  reciprocal 
allotments  of  business  to  the  German  Fire 
Insurance  Company  in  similar  situations. 
All  of  the  other  policies  contributing  to  this 
insurance  were  sent  to  the  last-named  com- 
pany, and,  with  its  own  policy  for  a  propor- 
tionate amount,  were  given  to  its  solicitor, 
Mr.  Klausmeyer,  for  delivery  to  the  insur- 
ed. The  typewritten  forms  or  riders  for  the 
policies  issued  by  the  other  insurers  were 
supplied  by  the  German  Fire  Insurance  Com- 
pany. The  premium  for  the  whole  insurance 
was  collected  by  its  solicitor,  and  was  by 
him  paid  to  the  president  of  the  company. 


9=3For  other  casei  see  same  topic  and  KET-NTJMBBR  In  all  Kcr-Numbered  Digests  and  Indexea 
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who  remitted  to  the  other  companies  their 
share  of  the  premium,  after  deducting  a 
broker's  commission.  At  the  ezidration  of 
each  year  of  the  insurance,  renewal  policies 
of  the  participating  companies  were  tender- 
ed to  the  appellants,  through  the  same  solic- 
itor, and  were  by  them  accepted,  without  a 
new  application.  In  every  Instance  the  col- 
lection of  the  premium  was  made  by  the 
solicitor  mentioned  and  was  distributed  in 
the  manner  we  have  described. 

In  November,  1906,  the  insured  dwelling 
became  unoccupied,  and  the  German  Fire  In- 
surance Company  Issued  a  vacancy  permit. 
The  following  spring  the  house  was  again 
tenanted,  and  remained  so  until  May,  1909, 
when  it  once  more  became  vacant.  On  this 
occasion  Mr.  Ooebel  reported  the  vacancy 
to  Mr.  Klausmeyer,  and,  In  pursuance  of  an 
appointment  for  that  purpose,  they  visited 
together  the  office  of  the  German  Fire  Insur- 
ance Ck>mpany,  and  Mr.  Klausmeyer  went 
alone  Into  the  room  of  the  president,  and 
informed  him  that  the  property  was  unoccu- 
pied; but  in  view  of  the  fact  that  the  build- 
ing was  under  the  care  of  aa  overseer,  who 
visited  it  regularly,  the  president  said  that 
the  insurance  would  not  be  affected,  and' Mr. 
Goebel  was  accordingly  advised  by  the  solic- 
itor to  that  effect  No  vacancy  permit  was 
suggested  as  being  necessary,  and  none  was 
tlieu  or  afterwards  obtained.  The  premium 
paid  on  the  policies  was  $1  per  thousand 
less  than  would  ordinarily  have  been  charged 
for  an  unoccupied  dwelling,  like  the  one  in 
question,  but  the  appellants  were  not  asked 
to  pay  a  higher  premium,  and  there  is  no 
proof  that  they  knew  of  such  a  difference 
in  the  rates.  The  dwelling  continued  to  be 
uninhabited  until  the  time  of  the  fire  In 
July,  1913.  When  the  renewal  policies  is- 
sued in  April  of  that  year  were  brought  to 
Mr.  Goebel  for  delivery,  he  reminded  the 
solicitor  that  the  dwelling  was  still  unoc- 
cupied, and  asked  whether  the  policies  were 
all  right.  The  solicitor  assured  him  that 
they  would  be  effective.  After  the  Are,  proof 
of  loss  was  presented  to  the  German  Fire 
Insurance  Company,  and  was  by  It  forward- 
ed to  the  appellee. 

At  the  time  of  the  interview  we  have  men- 
tioned, in  May,  1909,  when  the  vacancy  of 
the  dwelling  was  reported,  Mr.  Koppleman 
was  president  of  the  German  Fire  Insurance 
Company,  but  during  the  last  three  years  of 
the  insurance  Mr.  Lauber  held  that  position. 
In  the  course  of  his  testimony  Mr.  Lauber 
stated  that  he  could  not  say  whether  or 
not,  prior  to  the  issuance  of  the  policy  npon 
which  this  suit  is  brought,  he  knew  that  the 
house  was  unoccupied.  It  was  admitted, 
however,  by  Mr.  Klausmeyer  that  he  was 
aware  of  this  fact  during  the  entire  period 
from  May,  1909,  to  July,  1913.  Mr.  Lauber 
testifiWl  that  he  acted  In  his  capacity  as 
president  of  the  company  in  giving  Instruo- 
tions  to  the  office  force  for  the  preparation 
of  the  policy  forms  and  their  delivery  to  the 


companies  with  wl)i(A>  part  of  the  insurance 
was  placed.  The  premiums  due  the  partici- 
pating companies  were  charged  to  Mr.  Lau- 
ber, and  the  commissions  for  which  ttiey 
were  lihble  tar  their  portion  of  the  business 
were  retained  by  him  Individually.  While 
stating  that  he  acted  as  a  broker  in  placing 
four-fifths  of  the  Insurance  with  the  other 
companies,  because  that  was  the  only  ca- 
pacity in  which  he  could  deal  with  them,  and 
could  receive  a  commission,  yet  he  further 
said,  in  effect,  that  his  functions  as  broker 
and  as  president  of  the  company  were  so  in- 
terwoven. In  reference  to  such  transactions, 
that  they  could  hardly  be  distinguished. 

Recovery  upon  the  policy  now  in  suit  ia 
resisted  by  the  appellee  company  upon  the 
ground  that  it  had  no  actual  or  imputable 
notice  of  the  vacancy  of  the  dwelling,  and 
that  it  is  therefore  absolved  from  any  lia- 
MMty,  in  view  of  the  express  warranty  in 
the  policy  that,  during  Its  continuance,  the 
house  should  be  occupied  by  a  family,  and 
the  stipulation  that  the  policy  should  l>e- 
come  void  If  a  building  ther^n  described, 
whether  intended  for  occupancy,  by  owner 
or  tenant,  should  be  or  become  vacant  or 
unoccupied  and  so  remain  for  ten  days.  This 
theory  was  adopted  by  the  trial  court,  and 
it  accordingly,  at  the  instance  of  the  def»id- 
ant,  granted  an  instruction  withdrawing  the 
case  from  the  Jury. 

[1]  Upon  the  facts  to  which  we  have  re- 
ferred there  can  be  no  serious  question  as 
to  the  nature  of  the  relationship  between  the 
German  Fire  Insurance  Company  and  the 
defendant  company  with  respect  to  the  con- 
tract of  insurance  under  oonsideratloD.  The 
defendant,  of  course,  must  have  thoroughly 
understood  that  its  share  of  the  business  was 
not  brought  to  it  by  direction  of  the  plaln- 
tiSs,  but  was  received  solely  because  of  its 
system  of  reciprocity  with  the  Gwman  Fire 
Insurance  Comimny.  It  was  through  that 
company  alone  that  the  defendant  acted  dur- 
ing the  whole  course  of  the  transaction,  in- 
cluding the  preparation  of  the  policy  forms* 
the  delivery  of  the  policies,  the  collection  of 
the  premiums,  and  the  receipt  of  the  proof 
of  loss.  It  Is  not  often  that  a  representa- 
tion of  Interest  Is  more  complete  or  more 
fully  recognized.  Whatever  may  have  been  the 
theoretical  basis  upon  whidi  the  president 
of  the  German  Fire  Insurance  Company  sus- 
tained the  character  of  broker  in  placing 
the  insurance,  the  practical  relation  between 
the  two  companies  was  undoubtedly  that  of 
principal  and  agent  in  reference  to  the  con- 
tract of  insurance  which  Is  here  sought  to 
be  enforced. 

This  being  the  legal  relatlonahlp  of  the 
companies,  the  question  Is  whether  the  de- 
fendant company,  after  issuing  its  policies 
and  accepting  premiums,  during  several  an- 
nual periods,  for  Insurance  on  a  building 
which  was  in  fact  all  the  while  vacant, 
should  be  held  to  be  unaffected  by  notice  of 
that  condition  which  may  he  found  to  have 
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been  received  by  the  company  through  which 
it  was  contracting. 

It  is  a  Jnst  and  settled  rule  that  an  In- 
surance company  which  Issnes  a  policy  and 
collects  the  premium  thereon,  with  actual 
or  imputed  knowledge  that  warranties  con- 
tained in  it  are  contrary  to  the  real  facts, 
will  not  be  permitted  to  defeat  recovery  by 
the  insured  on  the  ground  that  the  condi- 
tions thus  stipulated  did  not  exist.  Harford 
Fire  Ins.  Co.  v.  Keating.  88  Md.  130.  88  AtL 
29.  63  Am.  St.  Rep.  499 ;  Dulany  v.  FIdeUty 
&  Casualty  Co.,  106  Md.  34,  66  Atl.  614.  It 
was  held  in  the  cases  Just  cited  that  provi- 
sions, like  one  In  the  present  policy,  that 
no  officer,  agent,  or  representative  of  the 
company  diall  have  power  to  waive  any  stJp- 
nlatlon  of  the  policy,  except  by  agreement 
Indorsed  thereon,  do  not  apply  to  the  incep- 
tion of  the  contract,  but  are  Intended  to 
prevent  agents  from  modifying  its  terms 
after  it  has  gone  into  effect.  In  American 
Fire  Ins.  Co.  v.  Brooks,  83  Md.  32,  34  Atl. 
375,  the  conrt  bad  under  consideration  an- 
other provision,  also  cmtalned  In  the  policy 
before  ns,  that,  In  any  matter  relating  to  the 
Insurance,  no  person,  unless  duly  authorized 
in  writing,  shaU  be  deemed  the  agent  of  the 
company.  Upon  the  subject  of  this  clanse 
the  opinion  said: 

"The  purpose  of  the  provision  could  not  have 
bren  to  take  from  the  insurance  company  the 
power  to  appoint  an  agent  bv  parol,  and  there- 
by in  many  caRes  to  secare  ImmuDity  from  the 
conseqnences  of  its  own  acta.  If  the  claose  is 
to  be  so  construed  as  that,  although  the  com- 
pany has  expressly,  or  by  acts  which  warrant 
the  implication,  appointed  an  agent,  yet  it  shall 
not  be  responsible  for  the  conduct  of  such  agent 
while  actug  within  the  scope  of  his  real  or 
apparent  authority,  unlesH  such  appointment  is 
In  writing,  then  the  clause  is  a  mere  trap  to  en- 
snare the  unwary  policy  holder  and  a  device  by 
which  an  insurance  company,  for  its  own  pur- 
poses, may  abrop-nte  and  rei)eal  the  fundamen- 
tal principle  of  the  law  of  agency." 

[2,  3]  In  this  case  the  plaintiffs  had  ample 
reason  to  believe  that  the  German  Fire  In- 
surance Company  was  authorized  to  act  and 
speak  for  the  defendant  company  in  regard 
to  this  insurance.  As  between  the  policy 
holders  who  depended  upon  the  adequacy  of 
such  authority  and  the  defendant  company 
which  induced  that  depmdence  by  the  course 
It  pursued  in  the  transaction,  it  seems  alto- 
gether reasonable  that  the  latter  should  bear 
the  loss  covered  by  its  policy.  If  the  agency 
through  which  it  was  dealing  and  to  which 
Its  Interests  were  so  fully  committed  Is  in 
fact  chargeable  with  knowledge  at  the  time 
of  the  Issuance  of  the  policy  as  to  the  vacan- 
cy of  the  dwelling  intended  to  be  insured. 

In  May  v.  Western  Assurance  Co.  (C.  C.) 
27  Fed.  200,  Justice  Brewer  had  before  him 
a  casie  in  whldt  the  defendant  Insurance  com- 
pany had  issued  its  policy  at  the  instance  of 
another  company  to  which  application  for  a 
larger  amount  of  insurance  bad  been  made 
and  which  did  not  care  to  contract  for  the 
entire  risk.  The  defendant  company  was 
^eld  to  be  hound  by  the  knowledge  possessed 


by  the  company  through  which  it  received 
the  business  as  to  the  condltloa  of  the  insur- 
ed property,  Justice  Brewer  stating  that  in 
his  opinion  It  would  not  be  fair  from  any 
potat  of  view  in  the  case  to  release  the  de- 
fendant from  liability.  The  same  conclnsion 
was  reached  upon  a  generally  similar  state 
of  fiicts  In  Meeterman  v.  Home  Mutual  Ins. 
Co.,  6  Wash.  524,  82  Fac.  458,  84  Am.  St. 
Rep.  877. 

[4]  Upon  the  question  as  to  whether  in 
this  case  the  German  B'ire  Insurance  Compa- 
ny, which  had  oitire  control  of  the  Insurance 
issued  to  the  plaintiffs,  was  possessed  of 
knowledge  as  to  the  nnoccupancy  of  the  in- 
sured building  at  the  time  of  the  issuance  of 
the  pending  policy,  we  can  have  no  difficulty 
In  view  of  the  special  facts  we  have  already 
stated.  The  plaintiff  Mr.  Goebel  had  taken 
the  precaution  to  visit  the  company's  office, 
with  its  soliciting  agent,  to  inform  its  chief 
executive  officer  of  the  unoccupied  condition 
of  the  property,  and  had  received  from  him 
the  assurance,  through  the  agent,  that  the 
policies  would  not  be  thereby  invalidated. 
While  the  knowledge  thus  communicated  In 
1009  may  possibly  not  be  sufficient  to  impute 
a  continuing  notice,  as  to  the  nnoccupancy 
of  the  dwelling,  in  subsequent  policy  periods, 
yet  the  recognition  of  the  solicitor  Klaus- 
meyer  as  the  proper  medium  through  which 
the  information  could  be  received  and  the  as- 
surance given  by  the  company  may  be  con- 
sidered as  reflecting  upon  the  nature  and  ex- 
tent of  the  agent's  authority.  Th6  evidence 
plainly  shows  that  Klausmeyer  was  not  act- 
ing as  an  independent  broker  In  negotiating 
the  insurance,  but  as  a  soliciting  agent  of 
the  German  Fire  Insurance  Company  who 
had  been  twenty-eight  years  In  Its  service. 
The  business  was  secured  for  that  company 
through  his  solicitation  as  its  representa- 
tive. It  was  through  him  that  all  of  the  pol- 
icies relating  to  this  insurance  were  deliv- 
ered to  the  iHaintlffs  and  their  premium  pay- 
ments were  received.  When  the  original  pol- 
icies were  expiring  it  was  through  this  agent 
that  the  company,  at  its  own  instance,  provid- 
ed renewal  policies,  and  repeated  the  process 
thereafter  annually  for  eight  years.  It  re- 
newed the  policies  on  the  three  last  occa- 
sions after  the  building  had  become  and  con- 
tinued to  be  vacant,  and  it  tendered  and  de- 
livered the  new  contracts  of  Insurance  with- 
out requiring  any  Information  as  to  the  con- 
dition of  the  premises,  except  such  as  It 
might  receive  through  the  agent  to  whom  the 
entire  transaction,  as  between  the  company 
and  the  plaintiffs,  was  intrusted.  When  the 
agent  told  Mr.  Goebel  at  the  time  of  the  de- 
livery of  the  poUdes  in  1913  that  the  va- 
cancy of  the  house  would  not  affect  their 
validity,  he  was  giving  the  same  assurance 
that  he  had  been  expressly  authorized  to 
give  by  the  president  of  the  company  at  its 
home  office  four  years  previously  when  Goe- 
bel and  Klausmeyer  called  there  in  reference 


Digitized  by 


Google 


630 


96  ATLANTIC  REPORTER 


(Hd. 


to  that  speclflc  subject  Under  tliese  dr- 
camstancee  the  company  Is  fairly  chargeable 
with  the  knowledge  acquired  by  Its  agent  as 
to  the  unoccupancy  of  the  property  it  was 
undertaking  to  insure,  and  it  must  there- 
fore be  held  to  have  waived  that  condition 
of  forfeiture. 

As  this  conrt  said  in  Mallette  ▼.  British 
Assurance  Co.,  &1  Md.  471,  46  AO.  1005, 
quoting  from  Alexander  v.  Continental  Ins. 
Co.,  67  Wis.  427,  80  N.  W.  727,  58  Am.  Rep. 
869: 

"The  Insured  deals  with  no  one  but  the  a««nt 
The  company  cannot  deal  with  its  patrons  in 
any  other  way.  Justice  and  law  therefore  re- 
quire that  the  company  shall  be  held  to  sanction 
what  the  agent  agrees  to  and  upon  which  the 
insured  relies.  To  allow  the  company  to  enforce 
a  condition  or  forfeiture  of  the  policy  for  a  neg- 
lect to  do  that  which  the  acent  informs  the  as- 
sured shall  not  avoid  the  policy,  would  work  the 
greatest  injustice." 

In  Ann.  Gas.  1013 A,  850,  a  large  number 
of  cases  are  cited  in  support  of  the  proposi- 
tion: 

"An  agent  of  the  insurer  whose  duty  it  is  to 
talce  or  solicit  applications  for  insurance,  to  for- 
ward such  applications  to  the  insurer  for  ac- 
ceptance, to  deliver  the  policy  and  to  collect  the 
preuium,  has  frequently  been  held  such  an  agent 
that  knowledge  as  to  matters  affecting  the  risk 
or  conditions  of  the  policy  acquired  by  him 
while  performing  such  duties  will  be  imputed  to 
the  insurer." 

Special  reliance  was  placed  by  the  defend- 
ant's counsel  upon  the  case  of  TumbuU  v. 
Home  Fire  Ins.  Co.,  83  Md.  312,  34  Atl.  876. 
In  that  case  knowledge  possessed  by  the  bro- 
ker who  negotiated  the  insurance  as  to  the 
use  of  gasoline  on  the  premises  was  held  not 
to  be  chargeable  to  the  company  issuing  the 
policy.  But  the  broker  was  found  to  bare 
sustained  no  relation  of  agency  to  the  insure 
er,  and  to  have  been  employed  by  the  insur- 
ed. The  case  differs,  therefore,  in  that  Im- 
portant particular,  from  the  one  before  as 
on  this  record. 

In  our  opinion  there  is  legally  snfficlent 
evidence  in  the  case  to  support  tbe  theory  of 
notice  and  waiver  upon  which  the  plaintiffs 
rely,  and  hence  we  are  nnable  to  approve 
of  the  instructions  to  the  contrary  effect 
which  the  court  below  granted  and  which 
form  the  subject  of  the  only  exception  re- 
served at  the  trial. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


GUTOWSKI  V.  MAYOR  AND  CITY  COUN- 
CIL OF  CITY  OF  BALTIMOBB. 
(No.  74.) 
(Court  of  Appeals  of  Maryland.    Jan.  14, 1916.) 

1.  Municipal  Coepobatiohs  ^=>5SQ  —  Ac- 
tions AGAINST— POWEBS. 

As  the  police  power  of  Baltimore  City  to 
pass  ordinances  to  protect  public  health  and 
security  is  coextensive  only  with  the  city  limits, 
and  as  Baltimore  City  Charter  (Laws  1898,  c. 
123)  §  6  (8),  authorizing  the  city  to  pass  ordl- 
nnnces  regulating  navigation  and  docking  fa- 
cilities in   a  river  at  points  without  tbe  city 


limits,  does  not  authorize  regulation  of  tbe 
handlmg  of  explosives  at  such  points,  the  city 
is  not  liable  for  an  exi>losion  outside  the  dty 
limits,  where  tbe  explosives  were  handled  with 
iron  books,  contrary  to  a  municipal  ordinance 
regulating  such  matters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1308,  1310;  Dec. 
Dig.  <S=589.] 

2.  Municipal  Cobpobatiojjs  ®=»735— Munic- 
ipal LlABILITT. 

As  the  duty  of  enforcing  Baltimore  ordi- 
nances is,  by  Baltimore  City  Charter,  i  744,  im- 
posed on  the  board  of  police  commissioners,  who 
are  appointed  by  the  Governor,  the  city  is  not 
liable  for  injuries  resulting  from  failure  to  en- 
force an  ordinance,  relating  to  tbe  manner  of 
loading  dynamite  and  explosives. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1551;  Dec.  Dig.  <S=> 
735.] 

3.  Municipal  Corporations  «=>735  —  Ac- 
tions —  Fundamental  Powers — Liabilitt. 

While  a  municipality  may  be  liable  for  fail- 
ure to  discharge  corporate  functions  as  thoso 
relating  to  city  streets,  no  action  for  damages 
can  be  based  on  its  failure  to  discharge  a  gov- 
ernmental function,  as  to  enforcing  an  ordi- 
nance relating  to  the  handling  of  explosives. 

[Ed.  Note. — For  other  cases,  see  Municipal: 
Corporations,  Cent.  Dig.  {  1651;  Dec  Dig.  «=» 
735.] 

Appeal  from  Baltimore  Conrt  of  Common 
Pleas;  James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Action  by  John  Gutowski  against  the  May- 
or and  City  Council  of  City  of  Baltimore,  a 
body  corporate,  and  others.  From  a  judg- 
ment for  the  named  defendant  on  demurrer, 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  0.  J^  and  BRIS- 
COE, BURKE,  PATTISON,  URNBR,  STOCK- 
BRIDGB,  and  CONSTABLE,  JJ. 

David  Ash,  of  Baltimore  (Cbarles  Jackson, 
of  Baltimore,  on  the  brief),  for  appellant. 
Robert  F.  Leach,  Jr.,  of  Baltimore  (S.  S. 
Field,  of  Baltimore,  on  the  brief),  for  ap- 
pellee. 

URNER,  J.  The  dty  of  Baltimore  la  sned 
in  this  case,  with  other  defendants,  on  ac- 
count of  personal  injuries  sustained  by  the 
plaintiff  while  engaged,  as  an  employe  of  a 
stevedoring  company,  in  the  work  of  loading 
a  vessel  with  a  cargo  of  dynamite.  The  In- 
juries were  caused  by  an  explosion  resulting, 
as  alleged,  from  the  use  of  iron  hooks  in  the 
process  of  moving  and  storing  the  boxes  in 
which  tbe  dynamite  was  contained.  It  Is 
averred  in  tbe  declaration  that  tbe  cargo  was 
being  loaded  into  the  vessel  at  a  point  in  tlie 
Patapsco  river  within  the  jurisdiction  and 
under  the  control  of  tbe  mayor  and  city 
council  of  Baltimore,  and  subject  to  munici- 
pal laws,  ordinances,  and  regulations  which 
prohibited  the  use  of  iron  hooks  in '  such 
work,  and  which  the  dty  had  undertaken  to 
enforce,  but  negligently  permitted  to  be  dis- 
regarded. There  are  further  allegations  of 
negligence ;  but,  as  they  are  directed  against 
the  other  defendants,  whose  liability  Is  not 
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aow  to  be  determined,  they  need  not  be  re- 
cited. A  demurrer  to  the  declaration  was 
filed  by  the  city  and  was  saatalned.  The 
plaintiff  not  having  availed  himself  of  the 
right  to  plead  over,  a  Judgment  for  the  cdty 
was  entered,  and  Is  the  occasion  of  this  ap- 

[1]  It  is  not  alleged  that  the  place  of  the 
accident  was  within  the  corporate  limits  of 
Baltimore,  and  it  is  conceded,  in  effect,  that 
the  explosion  occurred  at  a  point  in  the  river 
beyond  the  city  boundaries,  but  the  aver- 
ment that  the  dynamite  was  being  loaded  on 
the  vessel  at  a  location  within  the  Jurisdic- 
tion and  control  of  the  municipality  has  ref- 
erence to  a  provision  of  the  city  charter,  giv- 
ing the  mayor  and  city  council  authority  to 
pass  ordinances  for  certain  purposes  relat- 
ing to  navigation  and  docking  faculties  <m 
the  river  and  its  tributaries  throughout  their 
entire  length.  These  provisions,  however,  do 
not  purport  to  confer  any  power  to  regulate 
the  loading  of  explosives  In  vessels  stationed 
either  within  or  beyond  the  city  limits.  Tbaj 
afathorize  the  municipality  to  provide,  by  or- 
dinance for  preserving  the  navigation  of  the 
river  and  its  tributaries,  for  establishing 
Unes  beyond  which  no  piers,  wharves,  or  oth- 
er structures  should  be  built  or  extended  in 
the  waters  mentioned,  for  improving,  clean- 
ing, deepening,  surveying,  and  marking  their 
channels,  for  removing  therefrom  anything 
detrimental  to  navigation  or  health,  for  reg- 
ulating the  stationing,  anchoring,  and  moving 
of  vessels,  for  preventing  refuse  or  material 
of  any  kind  from  being  deposited  or  washed 
into  the  waterways,  for  erecting,  maintain- 
ing, and  regulating  the  use  of  wharves,  bulk- 
heads, piers,  and  piling,  for  the  collection  of 
dockage,  wharfage,  and  other  charges,  for  the 
appointment  of  such  officers  and  employes  as 
might  be  necessary  to  accomplish  the  objects 
specified,  and  for  the  imposition  of  fines  or 
penalties  for  a  breach  of  any  ordinance  pass- 
ed in  pursuance  of  the  powers  thus  confer- 
red. Baltimore  City  Charter  (Laws  1893,  c. 
123)  8  6  (8). 

It  is  apparent  that  these  designated  pur- 
poses do  not  include  the  regulation  and  su- 
pervision of  the  methods  employed  in  the 
transfer  of  explosives,  except  as  to  the  loca- 
tion and  movement  of  vessels  engaged  in  re- 
ceiving or  discharging  such  cargoes.  The  po- 
lice power,  delegated  by  the  charter,  to  pro- 
vide "for  securing  prc^ierty  and  persons  from 
violence,  danger  and  destruction,"  and  doubt- 
'less  its  general  welfare  powers  under  the 
charter,  would  enable  the  city  to  require 
suitable  precautions  to  be  taken  In  the  dispo- 
sition of  dynamite  and  other  dangerous  agen- 
cies, but  the  grant  of  such  authority  does  not 
provide  for  its  exercise  beyond  the  corx>orate 
area.  If,  as  alleged  In  the  declaration,  an  or- 
dinance has  been  passed  prohibiting  the  use 
of  metal  books  in  the  movement  of  explo- 
sives, such  an  enactment  could  not  be  sup- 
posed to  have  an  extraterritorial  effect  mere- 
ly, because  the  city  has  been  given  the  right 


to  legislate  for  other  designated  and  distinct 
purposes  with  respect  to  the  harbor  ap- 
proaches lying  outside  of  the  municipal 
boundaries. 

[2]  But  if  it  be  assumed  that  the  city's  po- 
lice power  to  regulate  the  disposition  of  ex- 
plosives is  coextensive,  as  to  the  area  of  its 
proper  exercise,  with  the  powers  specifically 
granted,  In  relation  to  the  Patapsco  river  and 
its  tributaries,  there  would  still  be  a  serious 
obstacle  to  the  maintenance  of  such  a  suit  as 
the  present  against  the  mayor  and  city  coun- 
clL  The  charter  of  the  city  makes  it  the  du- 
ty of  the  board  of  police  commissioners  to  en- 
force the  municipal  ordinances.  Charter,  ( 
744.  It  lias  been  definitely  held  that,  inas- 
much as  the  police  department  of  the  city  is 
controlled  by  a  commission  appointed  by  the 
Governor  of  the  state,  and  operating  inde- 
pendently of  the  municipal  government,  the 
city  is  not  liable  for  damages  on  account  of 
the  nonenforcement  of  its  police  regulations, 
except  in  eases  where  its  own  conduct  has 
produced  the  conditions  which  caused  the  in- 
Jury. 

In  the  case  of  Taxicab  Co.  v.  Baltimore, 
118  Md.  359,  84  Atl.  548,  a  contractor  had 
left  a  quantity  of  building  material  in  the 
street  at  night,  without  placing  a  light  to 
give  warning  of  its  presence.  The  plalntiS's 
taxicab  collided  with  this  obstruction,  and 
the  city  was  sued,  with  the  contractor,  for 
the  damage  thus  occasioned.  A  municipal 
ordinance  provided  that  whenever  any  pilea 
of  building  materials  were  left  in  the  street, 
a  lighted  lamp  or  lantern  should  be  placed 
on  them  at  night,  so  that  they  could  be  read- 
ily observed.  There  was  a  penalty  prescribed 
for  the  violation  of  this  requirement.  As 
the  city  did  not  authorise  the  obstruction  in 
question,  and  as  it  had  no  control  over  the 
police  department  to  which  the  enforcement 
of  its  ordinances  was  committed  by  statute, 
the  decision  in  the  case  was  that  the  suit 
against  the  municipality  conld  hot  be  main- 
tained. The  same  conclusion  had  been  reach- 
ed upon  a  somewhat  similar  state  of  facts 
in  Sinclair  v.  Baltimore,  5»  Md.  692. 

In  Altvater  v.  Baltimore,  31  Md.  465,  a 
pedestrian  was  struck  and  injured  by  a  sled 
coasting  on  the  street.  In  pursuance  of  a 
practice  which  was  so  general  and  frequent 
as  to  be  a  nuisance.  While  it  was  the  duty 
of  the  mayor  and  dty  council  to  pass  suita- 
ble ordinances,  as  authorized  by  the  charter, 
for  the  prevention  and  removal  of  nuisances, 
it  was  held  that  since  the  duty  of  enforcing 
such  ordinances  had  been  devolved  upon  ap 
Independent  police  department,  the  city  could 
not  Justly  be  subjected  to  liability  for  their 
nonenforcement  But  the  dty  has  been  held 
properly  chargeable  with  responsibility  for 
Injuries  in  cases  like  Baltimore  v.  Beck,  96 
Md.  188,  S3  Aa  97«,  Where  it  failed  in  the 
affirmative  duty  of  lighting  the  street  on 
which  tiie  accident  occurred;  and  Baltimore 
T.  Walker,  98  Md.  637,  67  Atl.  4,  where  it 
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negligently  located  a  water  pipe  on  a  side- 
walk In  snch  a  position  that  It  extended  sev- 
eral Inches  above  the  surface ;  and  McCarthy 
V.  Clark,  115  Md.  454,  81  Atl.  12,  where  an 
obstruction  was  jftaced  on  a  sidewalk  by  con- 
tractors employed  by  the  city  In  sewer  con- 
struction. In  the  latter  cases  the  Injuries 
complained  o(  did  not  result  from  the  viola- 
tion by  others  of  ordinances  which  were  not 
being  actively  enforced,  but  from  conditions 
which  the  city's  own  conduct  or  dereliction 
of  duty  were  alleged  to  have  directly  pro- 
duced. 

Upon  the  principles  applied  and  Illustrated 
In  the  cases  to  which  we  have  referred,  It 
would  seem  to  be  clear  that  damages  are  not 
recoverable  from  the  municipality  by  a  per- 
son Injured  In  consequence  of  the  violation 
of  a  municipal  ordinance  regulating  the  move- 
ment of  explosive  substances,  unless  the  dty 
Itself  caused  or  sanctioned  the  particular  con- 
ditions or  acts  which  produced  the  injurious 
results.  This  would  certainly  be  the  rule  in 
regard  to  accidents  of  that  character  within 
the  corporate  liEoIts,  and  we  find  no  justlflca- 
tlon  in  Its  diarter  for  Imposing  a  greater  or 
stricter  llablUty  upon  it  with  respect  to  sim- 
ilar occurrences  on  the  waterways  beyond  its 
borders  which  the  charter  has  placed  under 
its  control.  It  is  not  alleged  in  this  case 
that  the  dty  authorized  or  occasioned  the 
dangerous  practice  mentioned  In  the  declara- 
tion, but  the  averment  Is  simply  that  it  neg- 
lected to  enforce  Its  regulations  prohibiting 
the  employment  of  suCh  methods.  This  is 
not  a  sufficient  basis  upon  which  to  charge 
the  city  with  actionable  responsibility  for 
the  accident. 

[3]  There  is  still  another  consideration 
which  prevents  the  acceptance  of  the  the- 
ory of  llablUty  upon  which  the  suit  Is  pred- 
icated. The  exercise  by  the  city  of  Its  au- 
thority to  provide  for  the  safety  of  persons 
or  property,  where  Its  corporate  or  propri- 
etary Interests  do  not  require  audi  action, 
Is  a  governmental  function  for  the  nonper- 
formance of  which  it  cannot  be  sued,  unless 
such  a  right  of  action  is  given  by  statute. 
For  example,  in  establishing  a  system  of 
gratuitous  water  supply  for  extinguishing 
fires,  the  dty  acts  in  its  governmental  ca- 
pacity, and  for  its  failure  to  provide  a  suffi- 
cient quantity  of  water  for  that  purpose.  It 
Is  not  responsible  in  a  suit  for  damages. 
This  was  held  in  the  recent  case  of  Wallace 
V.  Baltimore,  123  Md.  638,  91  AU.  687,  where 
the  opinlOTi  delivered  by  Judge  Constable 
points  out  the  distinction  between  the  es- 
sentially corporate  capadty  in  which  a  mu- 
nldpality  furnishes  water  to  its  inhabitants 
at  stipulated  rates  and  the  public  or  govern- 
mental function  It  performs  in  supplying  wa- 
ter gratuitously  for  the  extinguishment  of 
flies.  In  Dillon  on  Municipal  Corporations 
(Bth  Ed.)  §  1627,  It  iB  said: 

"Unless  there  be  a  valid  contract  ereatinc,  or 
A  statute  declaring,  the  liabUity,  a  municipal 
corporation  is  not  bound  to  secure  a  perfect  ex- 


ecution of  Its  by-laws,  relating  to  Its  public 
powers,  and  it  is  not  respongiblc  dvilly  for  neg- 
lect of  duty  on  the  part  of  its  officers  in  respect 
to  their  enforcement,  although  such  neglect  re- 
salts  in  injuries  to  private  persons  which  would 
otherwise  not  have  happened." 

The  next  succeeding  section  of  the  same 
work  Illustrates  the  prlndple  as  follows: 

"A  failure  by  the  corporation  to  exercise  its 
charter  power  to  abate  nuisances  not  rendering 
its  streets  unsafe  does  not  give  a  person  who  is 
injured  by  such  failure  a  private  action  against 
the  corporation;  and  therefore,  where  a  house 
in  a  dty  was  destroyed  by  fire  caused  by  sparks 
from  an  engine  on  the  adjoining  property,  which 
was  by  ordinance  a  nuisance  that  the  city  might 
hare  abated,  but  which  after  notice  and  request 
it  lind  neglected  to  abate,  the  dty  is  not  liable 
in  damages  for  such  nonaction  and  n^lect,  to 
the  owner  of  the  bouse  destroyed." 

In  this  state  municipalities  have  been  held 
legally  responsible  for  injuries  caused  by 
dangerous  street  conditions  which  they  had 
power,  under  their  charters,  to  prevent  or 
remove.  This  rule  of  liability  has  been  en- 
forced upon  the  theory  that  the  grant  of 
authority  for  such  purposes  created  a  oor- 
lespondlng  duty  and  obligation  to  efficiently 
exercise  the  power.  The  language  used  In 
the  opinions  applying  this  principle  to  street 
obstructltmB  and  nuisances  has  occasionally 
been  broad  enongh  to  Include  municipal  du- 
ties generally,  without  reference  to  the  dis- 
tinction as  to  their  corporate  or  govern- 
mental character,  but  In  ev«ry  instance  In 
which  the  liability  referred  to  has  been  en- 
tarcei  by  this  court,  the  default  or  neglect 
related  to  a  duty  or  an  undertaking  In  ref- 
erence to  which  the  municipality  had  a  pro- 
prietary or  partldpating  Interest  The 
streets  of  an  incorporated  town  or  city  being 
subject  to  direct  and  exclusive  munldpal  con- 
trol. It  has  been  held  that,  with  ample  power 
to  prevent  and  abate  nuisances,  the  corpora- 
tion was  liable  to  suit  for  Injuries  caused  by 
hazardous  conditions  which  It  negligently 
created  or  permitted  to  exist  In  Its  public 
thoroughfares,  except  In  the  cases  In  which 
the  dty  of  Baltimore  has  been  relieved  of 
that  responsibility  by  the  transfer  of  Its  po- 
lice force  to  a  separate  governing  authority. 
This  general  theory  led  to  the  enforcement 
of  liability  against  the  defendant  munldpal- 
Ity  In  Baltimore  v.  Marriott,  9  Md.  160,  88 
Am.  Dec.  328,  where  a  pedestrian  was  in- 
jured by  an  accumulation  of  ice  on  a  side- 
walk ;  In  Baltimore  v.  Pendleton,  15  Md.  12, 
where  a  horse  fell  Into  an  excavation  In  the 
street;  In  Taylor  v.  Cumberland,  64  Md.  68, 
20  AtL  1027,  84  Am.  Rep.  759,  where  coast- 
ing on  the  street,  which  had  been  practiced 
to  sudi  an  extent  as  to  become  a  nuisance, 
was  the  cause  of  Injury  to  a  person  who  was 
In  the  act  of  crossing  the  street;  In  Coch- 
rane V.  Frostburg,  81  Md.  54,  31  AtL  708, 
27  L.  R.  A.  728,  48  Am.  St  Rep.  479,  where 
the  plaintiff  was  attacked  and  trampled  by  a 
cow,  which,  like  numbers  of  other  cattle 
had  been  allowed  to  run  at  large  on  the 
streets ;  In  Hagerstown  v.  Klotz,  93  Md.  437, 
49  AtL  836,  64  L.  R.  A.  940,  86  Am.  St  B^. 
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437,  where  a  person  was  knocked  down  on 
the  street  by  a  bicycle  propelled,  as  custom- 
arily permitted,  at  an  Imraoderate  speed; 
In  Baltimore  v.  Beck,  supra,  where  the  acci- 
dent was  doe  to  the  failure  to  light  the 
street:  in  Havre  de  Grace  v.  Fletcher,  112 
Md.  562,  T7  Atl.  114,  where  a  pedestrian  was 
injured  by  the  falling  of  a  stack  of  beer 
kegs  which  had  been  allowed  to  remain  in  a 
dangerous  position  immediately  adjacent  to  a 
footway;  in  Annapolis  t.  Stallings,  125  Md. 
843,  98  Atl.  974,  and  Keen  v.  Havre  de 
Grace.  93  Md.  84,  48  Atl.  444,  where  the 
Injuries  were  due  to  the  nonrepair  of  Street 
pavements ;  and  In  Commissioners  of  Delmar 
V.  Venables,  125  Md.  471,  94  Atl.  89,  where 
a  wagon  was  overturned  by  a  stump  left  in 
the  roadway.  In  such  Instances  the  liability 
of  the  municipal  corporations  is  sustainable 
upon  the  basis  of  their  proprietary  Interest 
In  the  thoroughfares  which  they  are  em- 
powered to  maintain  and  keep  safe  for  trav- 
el. The  same  liability  attaches  also  In  cases 
of  Injuries  to  person  or  property  resulting 
from  negligence  or  trespass  in  the  iwrform- 
ance  of  work  undertaken  by  a  city  or  town 
through  Its  employes  or  contractors.  Cum- 
berland V.  Wmison,  60  Md.  138,  33  Am. 
Rep.  304;  Frostburg  v.  Dnfty,  70  Md.  47, 
16  AtL  642;  Hltchlns  v.  Frostburg,  68  Md. 
100,  11  Atl.  826,  6  Am.  St  Sep.  422 ;  Balti- 
ZDore  ▼.  Walker,  98  Md.  637,  67  Atl.  4;  Mc- 
Carthy T.  Clark,  115  Md.  464,  81  Atl.  12; 
ThlUman  v.  Baltimore,  111  Md.  181,  73  Atl. 
722;  Kurrle  v.  Baltimore,  118  Md.  63,  77 
AU.  373;  Hanraban  v.  Baltimore,  114  Md. 
617,  80  Atl.  812;  Baltimore  v.  Schnltker,  84 
Md.  34,  34  Atl.  1132;  Cahill  v.  Baltimore, 
83  Md.  233,  48  AU.  706;  Oaest  v.  Church 
Bill,  90  Md.  689,  46  Atl.  882;  Baltimore  v. 
O'Donnell,  53  Md.  110,  36  Am.  Rep.  395. 

The  considerations  which  governed  the  cas- 
es we  have  dted  do  not  have  the  same  appli- 
cation to  the  function  of  regulating  the 
transshipment  of  explosives  In  a  locality 
wbicb  la  not  shown  to  have  an  unsuitable 
relation,  for  that  purpose,  to  a  highway  or 
other  public  place  under  the  city's  control. 
If  every  grant  of  authority  to  such  a  cor- 
poration to  provide  by  ordinance  against 
danger  to  person  or  property  were  to  be 
treated  as  a  ground  and  measure  of  liability 
to  suit  for  the  noaexerdse  of  the  authority 
to  the  fnU  extent  to  which  It  Is  conferred, 
the  couseQuences  of  such  a  comprehensive 
rule  of  liability  would  be  exceedingly  oner^ 
ous,  and  often  unjust.  The  decisions  deal- 
ing with  such  questions  recognize  the  dlffi- 
cnltyi  ctf  drawing  a  clear  and  deflnlte  line 
of  distinction  between  municipal  duties  and 
powers  which  are  to  be  regarded  as  govern- 
mental and  those  wbieb  should  be  described 
as  corporate  In  th^r  cfamacter,  but,  with  re- 


spect to  such  a  situation  aa  the  one  disclosed 
in  the  declaration  filed  In  this  suit,  we  can 
have  no  doubt  that  the  asserted  duty  should 
properly  be  Included  in  the  former  class, 
and  its  nonperformance  held  to  be  an  Insuffi- 
cient ground  upon  which  to  require  the  city 
to  respond  to  a  suit  for  damages.  This 
was  the  conclusion  announced  by  Judge 
Rose  In  an  admiralty  proceeding  against  the 
city  of  Baltimore  and  other  defendants  grow- 
ing out  of  the  very  accident  which  gave 
rise  to  the  present  suit  (Zywickl  v.  Jos.  R. 
Foard  Co.  et  aL  [D.  0.}  206  Fed.  975),  and  It 
was  also  the  view  taken  by  that  learned 
Judge,  and,  on  appeal  from  his  decision,  by 
the  tlnlted  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit,  In  State  of  Mary- 
land, Use  of  Qoralskl  et  aL  v.  General  Steve- 
doring Co.  et  aL  (D.  0.)  213  Fed.  51,  and 
Joseph  R.  Foard  Co.  v.  State  of  Maryland, 
219  Fed.  827,  136  O.  C.  A  497,  In  which  a 
number  of  other  claims  for  injuries  resulting 
from  this  same  explosion  were  tried  and  de- 
termined In  admiralty.  In  the  first  of  the 
cases  Just  dted  the  charge  of  negligence 
against  the  dty  was  similar  to  that  set  forth 
in  the  present  declaration,  while  tn  the  lat- 
ter cases  the  negligence  was  alleged  to  con- 
sist In  the  designation  by  the  city  of  an  im- 
proper place  for  the  stationing  of  the  vessel 
to  receive  the  cargo,  and  la  its  not  haWug 
properly  supervised  the  work  of  loading  the 
dynamite  where  an  explosion  would  probably 
be  destructive  to  life  and  property.  These 
positions  were  held  to  be  untenable.  In  view 
of  the  governmental  nature  of  the  duty. 

The  distinction  between  corporate  and  gov- 
ernmental powers  and  duties  of  municipal- 
ities is  discussed  In  notes  to  the  cases  of 
Barron  v.  Detroit  (Mich.)  In  19  L.  R.  A. 
452,  and  Dickinson  v.  Boston  (188  Mass.  593, 
76  N.  B.  68),  in  1  L.  R.  A  (N.  S.)  605. 
Some  ot  the  later  decisions  on  the  subject 
are  Bisblng  v.  Asbury  Park,  80  N.  J.  I^w, 
416,  78  AU.  196,  33  L.  R.  A.  (K.  S.)  523; 
City  of  Indianapolis  v.  Williams,  68  Ind. 
App.  447,  108  N.  E.  887;  Salmon  v.  Kansas 
City,  241  Mo.  14,  145  S.  W.  28;  City  of  Rad- 
ford V.  Clark,  113  Va.  199,  73  S.  E.  574,  38 
L.  R.  A.  (N.  S.)  281;  Hines  v.  City  of  Ne- 
vada, 150  Iowa,  620,  130  N.  W.  181,  32  L. 
R.  A.  (N.  S.)  707 ;  Hull  v.  Town  of  Roxboro, 
142  K.  a  468,  65  &  B.  351,  12  L.  R.  A.  (N. 
S.)  638. 

In  the  view  we  have  taken  of  the  case  at 
bar  we  do  not  find  It  necessary  to  consider 
the  chatter  provision,  dted  la  argument,  ex- 
empting the  city  of  Baltimore  from  liability 
for  any  unsafe  conditions  in  the  Patapsco 
river  or  its  tributaries  except  In  regard  to 
such  as  may  occur  at  the  docks  or  wharves 
owned  by  the  mayor  and  dty  councU. 

Judgmott  affirmed,  with  costs. 
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JOHN  W.  WALDECK  CO.  v.  BMMABT. 
(No.   64.) 

(Court  of  Appeals  of  Maryland.    Jan.  13,  1916.) 

1.  Apfeai.  and  Ebbok  <8=>916— Review— Rkc- 
obd— pbe80mptions. 

Where  the  record  does  not  show  that  the 
court  passed  an  order  in  writing  to  eixtend  the 
time  for  filing  additi<»al  pleas,  and  no  writ  of 
diminution  was  asked  for  or  granted,  it  will  be 
presumed  that  the  record  was  con-ect,  and  that 
leave  to  file  new  pleas  was  not  obtained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  369G-3705;  Dec.  Dig.  <S= 
916.] 

2.  Judgment  «=>  106  —  Default  —  Judomknt 
ON  Pleadings— .'VNSWEK—SurFioiKNCY. 

Under  Acts  1886,  c.  184,  as  amended  hj 
Acts  1804,  c.  173,  providing  that  where  the 
cause  of  action  is  in  contract,  the  plaintiff,  hav- 
ing filed  a  declaration  at  the  time  of  bringing 
siut,  together  with  affidavit  of  the  true  amount 
due  him,  and  the  writing  or  account  on  which 
the  defendant  is  indebted,  shall  be  entitled  to 

i'udgment  on  motion  in  writing  at  any  time  after 
.5  days  from  the  return  day,  although  defend- 
ant may  have  pleaded,  unless  such  plea  con- 
tains a  good  defense,  where  the  defense  under 
original  pleas  was  insuSicient,  plaintiff  could 
not  bo  deprived  of  his  right  to  default  judg- 
ment by  the  filing  of  a  special  plea  without 
leave,  although  it  constituted  a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  160,  162,  180-197;  Dec.  Dig.  «=> 
106.] 

3.  Covenant,  Action  of  ^=>1  —  Scope  of 
Remedt— When  Pbopeb. 

Where  the  declaration  averred  that  the  de- 
fendant leased  property  from  the  plaintiff  un- 
der a  lease  in  writing  and  under  seal  for  a  term 
of  over  six  years,  with  a  covenant  that  the  an- 
nual rent  was  to  be  paid  in  equal  monthly  in- 
stallments, and  that  certain  installments  were 
due  and  unp.iid,  and  with  the  declaration  there 
was  filed  an  itemized  account  of  the  amount  due 
under  oath,  with  a  copy  of  the  lease,  the  ac- 
tion was  properly  in  covenant. 

[Ed.  Note. — For  other  cases,  see  Covenant, 
Action  of,  Cent.  Dig.  S|  1-7;   Dec.  Dig.  i8=3l.] 

4.  PiJSADiNG   «=»32— Allegations— Wemten 
Instbumentb— Legal  Effect. 

In  an  action  on  a  written  contract,  wheth- 
er a  deed  or  a  simple  contract,  a  pleader  need 
not  set  out  verbatim  the  written  instrument,  but 
may  instead  state  only  its  legal  effect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  5§  53-57;   Dec.  Dig.  <S=>32.] 

6.  Covenant,  Action  of  €=s>12 — ^Pleading — 

SUrFICIENCY. 

In  an  action  of  covenant  to  recover  money 
due  for  rent  under  a  lease,  where  one  count  stat- 
ed_  that  "the  plaintiff,  by  writing  under  seal,  de- 
mised and  let,  and  the  defendants  covenanted  to 
pay,"  it  suflSciently  alleged  that  the  contract  was 
under  seal  to  support  the  action  in  covenant. 

(Ed.  Note.— For  other  cases,  see  Covenant, 
Action  of,  Cent.  Dig.  }  16;  Dec.  Dig.  «=»12.] 

6.  Covenant,  Action  of  €=)13— Pleading — 

An  sweb— ScFnciENCT. 

In  an  action  of  covenant  for  the  recovery 
of  money  due  under  a  written  lease  under  seal, 
the  pleas  "never  indebted"  and  "never  prom- 
ised" are  bad  as  general  issue  pleas,  and  the 
pl.iintiff  is  entitled  to  judgment  by  default,  the 
only  general  issue  plea  which  is  valid  being  non 
est  factimi. 

[Bd.  Note.— For  other  cases,  see  Covenant, 
Action  of.  Cent  Dig.  §  17;  Dec.  Dig.  <8=»13.] 


7.  CouBTS  iS=>18&— Municipal  Oouk»— Pro- 
CEDUEB— Default  Judgment — Vacating. 
Where  judgment  is  entered  by  default  for 
failure  to  plead  a  sufficient  defense,  as  provided 
by  Acts  1886,  c.  184,  as  amended  by  Acts  1894, 
c.  173,  the  defaulted  party  may  move  to  strike 
out  the  judgment  entry,  as  is  provided  by  Acta 
1914,  c.  107,  Charter  of  Baltimore  City,  Re- 
vised Edition,  ^  316A,  p.  224,  providing  for 
such  procedure  if  judgment  is  entered  against  a 
defendant  for  failure  to  appear  and  plead,  or  to 
file  a  sufficient  plea,  affidavit  or  certificate  o£ 
counsel,  and  allowing  the  defendant  leave  to  file 
pleas  or  amend  pleas  already  filed  witliin  10 
days  after  such  order,  provided  that  the  court 
is  of  the  opinion  that  the  interests  of  justice 
will  be  promoted  by  so  doing. 

[Ed.  Note.— For  other  cases,  see  Courts,  (Tent 
Dfe.  §g  409,  412,  413.  429,  458;  Dec  Dig.  €=» 
lov.J 

TJmer,  J.,  dissenting. 

Appeal  from  Superior  Court  of  Baltimore 

aty. 

"To  be  officially  reported." 

Action  by  the  John  W.  Waldeck  Company, 
a  body  corporate,  against  O.  Frank  Emmart. 
From  a  Judgment  entered  on  tbe  plaintUTa 
refusal  to  reply  or  Join  issne  after  his  mo- 
tion for  Judgment  was  overruled,  pHntnHff 
appeals.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNB3B, 
STOOKBRIDGE,  and  CONSTABI/H^  JJ. 

R.  Contee  Rose,  of  Baltimore,  for  appel- 
lant. William  H.  Lawrence  and  Edwin  T. 
Dlckerson,  both  of  Baltimore,  for  appellee. 

CONSTABLE,  J.  This  suit  was  brought 
by  the  appellant  under  the  Baltimore  City 
Speedy  Judgment  Act,  chapter  184  of  the 
Acts  of  1886,  as  amended  by  chapter  173  ot 
the  Acts  of  1894,  the  appellee  being  one  of 
the  defendants.  The  suit  was  filed  on  the 
5th  day  of  February,  1916,  and  on  the  12th 
of  that  month  the  appellee  filed  a  plea  in 
abatement,  by  way  of  a  motion  for  Judgment 
of  non  pros,  on  tbe  ground'  of  nonresideuce, 
together  with  the  necessary  affidavit;  and 
on  same  day  the  court  extended  the  time 
for  further  pleading  until  10  days  after  tbe 
determination  of  the  plea  in  abatement  On 
the  6th  of  March  judgment  of  non  pros  was 
refused  on  the  plea,  and  on  the  8th  of  March 
the  appellee  appeared  and  filed  the  pleas, 
"never  Indebted"  and  "never  promised,"  as 
alleged,  together  with  the  necessary  affida- 
vit and  certificate  of  counsel.  On  the  22d  ot 
March  the  appellant  filed  a  motion  for  judg- 
ment by  default,  against  the  api>eUee,  for 
want  of  a  sufficient  plea  and  affidavit  of  de- 
fense. On  the  8th  of  May  the  motion  for 
Judgment  was  overruled,  with  leave  to  reply 
within  10  days.  On  the  24th  of  June  tbe 
appellant  having  refused  to  reply  or  Join  Is- 
sue, Judgment  was  entered  against  him,  and 
for  the  appellee  for  costs,  and  this  ai^eal 
therefrom  taken. 

By  tbe  act  it  is  provided  that,  where  tbe 
cause  of  action  Is  in  contract,  the  plaintiir. 
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having  filed  a  declaration  at  tbe  time  of 
bringing  suit,  together  with  an  affidavit  of 
the  true  amount  due  him  and  the  writing  or 
account  upon  which  the  defendant  is  indebt- 
ed, Bhall  be  entitled  to  Judgment,  on  motion. 
In  writing,  at  any  time  after  15  days  from 
the  return  day  to  which  the  defendant  haa 
been  summoned,  although  the  defendant  may 
tiave  pleaded,  unless  such  plea  contains  a 
good  defense,  and  unless  the  defendant  shall, 
under  oath,  state  every  plea  so  pleaded  is 
true,  and  shall  farther  state  the  amount  of 
plaintiff's  demand,  if  anything,  admitted  to 
be  due,  and  the  amount  disputed,  and,  fur- 
ther, that  the  affiant  believes  the  defendant 
will  be  able,  at  the  trial,  to  produce  sufficient 
evidence  to  support  the  plea  as  to  the  part 
disputed,  and  that  he  Is  advised  by  counsel 
to  file  snch  plea ;  and  such  plea  shall  be  ac- 
companied by  a  certificate  of  counsel  that  he 
80  advised  the  party*  making  such  affidavit. 
By  the  briefs  of  each  party  it  Is  stated  that 
a  special  plea  was  ffled  on  May  18th,  10  days 
after  the  motion  for  Judgment  by  default 
had  been  overruled,  tbe  appellee  stating  on 
the  fiice  of  the  plea  that  it  was  filed  after 
leave  of  court  was  obtained,  and  the  appel- 
lant stating  it  was  filed  without  such  leave. 
The  record  contains  no  such  plea,  and  the 
docket  entries  make  no  mention  of  leave 
having  been  obtained  to  file  additional  pleas, 
except  tbe  eztensioD,  above  mentioned,  upon 
the  filing  of  tbe  plea  In  abatement,  nor  in 
fact  do  they  sbow  that  the  plea  was  ever 
ffled.  Tbe  original  act  and  the  amendment 
each  contain  the  provision  that  the  court 
may,  for  good  cause  shown,  by  Its  order,  in 
writing,  passed  at  any  time  before  Judgment, 
extend  the  time  for  filing  pleas  and  affida- 
vits, and  that  the  right  of  the  plaintiff  to 
enter  Judgment  sball  be  suspended  until  tbe 
exiAration  of  such  extension. 

[1, 2]  Since  the  record  does  not  show  that 
tbe  court  passed  an  order,  in  writing,  to  ex- 
tend the  time  for  filing  additional  pleas,  and 
no  writ  of  diminution  was  asked  for,  or 
granted,  we  will  have  to  assume  the  record 
before  us  is  correct,  In  that  such  leave  was 
not  obtained.  Upon  such  assumption  It  is 
clear  that  tbe  plaintiff  could  not  be  deprived 
of  his  right  to  judgment  by  default  If  the 
defense  under  tbe  prior  pleas  filed  was  not^ 
sufficient,  even  though  the  special  plea,  filed 
without  leave,  constituted  a  good  defense. 
In  Gemmell  v.  Davis,  71  Md.  458,  18  AU.  955, 
a  suit  under  this  same  act,  the  plaintiff  de- 
murred to  the  plea  filed,  and  while  tbe  de- 
murrer was  pending  and  no  order  extending 
tbe  time  for  pleading  bad  been  passed,  and 
several  months  after  the  defendant  had  been 
summoned,  the  defendant  filed  several  addi- 
tional pleas  without  leave  of  court.  Upon 
the  demurrer  being  sustained  Judgment  by 
default  for  want  of  a  sufficient  plea  was  en- 
tered, upon  the  motion  of  the  plaintiff.  This 
court  tn  affirming  the  Judgment  held  the  ad- 
ditional pleas  should  be  regarded  as  mere 


nullities,  because  they  were  filed  in  Tlolatton 
of  the  terms  of  the  statute. 

"This  is  the  clear  meaning  of  the  terms  of  the 
statute,  and  if  by  construction  a  different  mean- 
ing be  attributed  to  them,  such  as  that  contend- 
ed for  by  the  defendant,  they  would  virtually 
be  deprived  of  all  restrictive  force,  and  the  de- 
fendant, in  any  case,  would  be  able  to  do  what 
was  attempted  to  be  done  in  this  case,  that  is, 
to  defeat  the  plaintiff's  right  to  judgment  by 
simply  placing  upon  record  pleas  and  affidavits 
at  any  time  before  judgment  entered,  regardless 
of  the  fact  that  no  cause  had  been  shown  nor 
any  leave  of  court  obtained.  To  suffer  this  to 
be  done  would  simply  be  In  defiance  of  the  ez- 
piess  terms  of  the  statute." 

[3]  To  determine  whether  tbe  appellant 
was  entitled  to  a  Judgment  by  default  for 
want  of  a  good  defense,  notwitiistandlng  the 
appellee  had  filed  pleas,  with  affidavit  and 
certificate  according  to  the  terms  of  the  act, 
it  will  be  necessary  to  consider,  first,  the 
nature  of  the  suit  brought  before  examining 
the  pleas.  According  to  the  averments  of  the 
declaration  the  amiellee  was  the  lessee  of 
property  from  the  appellant  under  a  lease  in 
writing  and  under  seal  tot  a  term  at  over  six 
years,  beginning  on  May  15,  1914,  with  a 
covenant  that  the  annual  rent  was  to  be  paid 
in  equal  monthly  installments  from  the  be- 
ginning of  the  term  until  its  ending  on  Febru- 
ary 28,  1921,  and  that  tbe  Installments  of 
rent  due  In  November  and  December,  1914, 
and  January,  1915,  were  due  and  uqpaid.  At 
the  time  of  bringing  the  suit  the  appellant 
filed  an  Itemissed  account  of  tbe  amount  due 
under  oath,  together  with  a  c(vy  of  the  lease. 
The  cause  of  action  being  In  contract,  it  was 
necessary  to  select  the  form  of  action  in 
which  tbe  suit  was  to  be  brought  In  Chltty's 
Pleading,  vol.  1,  p.  IIB,  it  is  declared : 

"It  [covenant]  is  the  proper  remedy  where  an 
entire  sum  is  by  deed  stipulated  to  be  paid  by 
installments,  and  the  value  is  not  due,  nor  the 
payment  not  secured  by  penalty." 

Piatt  on  Covenants,  3  Law  Library,  645, 
Kemedies  and  Belief  Incident  to  Covenants, 
says: 

"Where  money  is  stipulated  to  be  paid  by  in- 
stallments until  the  whole  debt  is  due,  unless  it 
be  secured  by  a  penalty,  debt  cannot  be  support- 
ed. Covenant  in  such  case  is  the  proper  remedy, 
and  each  successive  default  in  payment  at  the 
appointed  time  will  give  covenantee  a  fresh  right 
of  action  for  that  particular  installment." 

[4]  And  In  Poe's  Pleading,  §  145,  it  is  said 
It  Is  well  setUed  that  covenant  alone  will  lie 
where  there  is  an  agreement  under  seal  for 
the  payment  of  a  sum  of  money  in  install- 
ments and  they  are  not  all  due,  It  must  be 
regarded  as  settled  that  the  suit  of  the  ap- 
pellants should  have  been  brought  In  cove- 
nant And  from  an  examination  of  the  dec- 
laration we  are  convinced  that  it  is  In  that 
form,  and  is  not  open  to  the  only  objections 
raised  by  the  appellee.  They  are:  That  it 
does  not  set  forth  fully  the  terms  of  the  writ- 
ing, and  omits  that  both  parties  covenanted 
under  seal.  It  is  not  necessary,  in  pleading 
in  an  action  on  a  written  contract,  whether 
a  deed  or  a  simple  contract,  for  the  pleader 
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to  set  out  verbatlin  the  written  InBtrnnient, 
for  It  Is  open  to  him  to  either  state  Its  legal 
effect  or  set  out  In  fuU.  BuUen  and  Leake, 
Precedents  of  Pleadings  (Sd  Ed.)  p.  58. 

[5]  As  to  the  second  objection.  It  is  held 
by  a  number  of  authorities  that  the  word 
covenant  Imports  a  seal ;  but  it  is  not  neces- 
sary to  enter  into  a  discussion  of  that  ques- 
tion, for  we  are  of  the  opinion  that  the  plead- 
er has  set  out  the  fact  that  the  defendant 
did  covenant  under  seal  The  count  begins 
with  the  statement: 

"For  that  the  plantiff,  by  writing  under  seal, 
demised  and  let  *  *  *  and  the  defendants 
covenanted  to  pay,"  etc. 

It  is  true  that  If  It  had  beoi  said  the  de- 
fendants therein  covenanted,  It  would  have 
been  beyond  question  that  the  averment  met 
the  objection,  but  we  think  It  is  equally  to  be 
Inferred  from  the  language  used. 

[•]  The  question  now  is  whether  the  pleas 
"never  Indebted"  and  "never  promised,"  as 
alleged,  are  good  pleas  In  an  action  of  cove- 
naot.  These  pleas  were  probably  filed  as 
general  Issue  pleas,  but,  though  they  are 
proper  pleas  In  actions  on  simple  contracts, 
they  are  not  good  plecm  in  actions  on  special- 
ties. The  only  proper  plea  that  is  any  way 
in  the  nature  of  a  general  Issue  plea  in  cove- 
nant Is  non  est  factum,  and  that  only  denies 
the  execution  of  the  deed,  and  all  other  de- 
fenses must  be  pleaded  spedally.  Poe's 
Pleading,  i  627;  Chltty's  Pleading,  voL  1,  p. 
120,  518;  BuUen  and  Leake's  Precedents  of 
Pleadings  (3d  Ed.)  467.  Beyond  all  question, 
these  pleas  were  bad,  and  contained  no  good 
defense  to  the  action,  and  therefore  the  ap- 
pellant was  entitled  to  his  Judgment  by  de- 
fault, and  for  this  refusal  we  will  reverse 
the  judgment  and  remand  the  case. 

[T]  If,  after  the  record  Is  returned,  Judg- 
ment Is  entered  for  the  appellant,  the  appel- 
lee can,  If  he  chooses,  avail  himself  of  the 
provisions  of  chapter  lOT  of  the  Acts  of  1914, 
Charter  of  Baltimore  City,  Revised  Edition, 
§  315A,  p.  224,  wherein  it  is  provided  that  if 
any  J\idgment  is  entered  against  any  defend- 
ant for  failure  to  appear  and  plead,  or  fail- 
ure to  file  a  sufficient  plea,  affidavit,  or  cer- 
tificate of  counsel,  the  court  in  which  such 
Judgment  has  been  rendered  may,  upon  mo- 
tion, filed  by  the  defendant  within  30  days 
of  the  entry  of  the  Judgment,  strike  out  the 
same  and  reinstate  the  case,  with  leave  to  the 
defendant  to  file  pleas  or  amend  the  pleas 
already  filed,  within  10  days  thereafter,  pro- 
vided the  court  la  of  the  opinion  that  the  in- 
terests of  Justice  wUl  be  promoted  by  so  do- 
ing. If  the  appellee  feels  that  under  these 
technical  rules  Justice  has  not  been  done  blm, 
the  way  is  open  to  him  to  appeal  to  the  dis- 
cretion of  the  court  and  have  the  merits  of 
his  case  beard. 

Judpuent  reversed  with  costs  to  the  appel- 
lant, and  cas6  remanded. 

T7RNER,  J.,  dlssenta 


STATE  T.  BALTIMORE  ft  O.  B.  00. 
(No.  48.) 

(Court  of  Appeals  of  Maryland.    Tan.  13, 1916.) 

1.  CONSTITDTIOHAI.    LA.W    «s»138— IMFAIBIM* 

Obligations  of  Gontkaots. 

The  charter  of  a  railroad  company  crsnted 
in  1826  (Laws  1826.  c.  123)  is  a  contract  be- 
tween the  state  and  the  company  within  the  pro- 
tection of  Const.  17.  S.  art.  1,  |  10,  and  Ciie 
Legislature  may  not,  without  the  consent  of  ibe 
company,  repeal  or  modify  the  immimity  ft«m 
taxation  conferred  by  the  charter. 

[Ed.  Note.— -For  other  cases,  see  ConstitutioDtl 
Law,  Cent  Dig.  i§  303,  408;  Dec.  Dig.  «=>1"a] 

2.  Taxation  «=al24,  21  O-Exemfttoms— Mod- 
ifications —  "RlQHTS,  PBIVILKOKS,  OB  AD- 

TANTAaes." 

The  acts  relating  to  the  taxation  of  mort- 
gages do  not  apply  to  mortgages  execnted  bv  t 
railroad  company  to  a  trustee  to  seeore'iti 
bonds,  and  hence  a  railroad  company  which  core- 
nnnta  in  its  mortgage  to  a  trustee  to  secnn 
bonds  to  pay  all  taxes  dees  not  thereby  avsil  it- 
self of  any  rights,  privileges,  or  advantuccs  odd- 
£erred  by  law  within  Const.  Amend.  IS91,  pro- 
viding that  any  domestic  corporation  which  shall 
avail  itself  of  any  rights,  privileges,  or  adrss- 
tages  subsequently  conferred  shall  be  i»«siimed 
to  have  thereby  surrindered  any  exemption 
from  taxation  to  which  it  may  be  entitled  umier 
its  charter,  and  the  company  may  rely  on  the 
exemption  from  taxation  conferred  on  it  by  iti 
charter  granted  in  1^:6. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  223,  334-337 ;    Dec.  Dig.  «=12i 

For  other  definitions,  see  Words  and  Pbrasei, 
First  and  Second  Series,  Advantages;  I'riTi- 
lege;    Rights.] 

8.  Railboads  «=976  —  Use  of  Stbkeis  fos 
Railboad  Tracks  —  Absent  of  Municipal 
AurnoBiTrES. 

A  provision  in  the  charter  of  n  railway  «>m- 
pany  granting  po-mission  to  maintain  tracks  ob 
streets  of  a  city  that  it  must  obtain  tlie  aivent 
of  the  city  authorities  before  the  laying  of  tracki 
is  to  enable  the  city  to  exercise  police  pon  r 
granted  by  the  Legislature  over  the  streets  witb- 
m  the  corporate  lunits. 

[Ed,  Note. — For  other  cases,  see  Railroiub, 
Cent  Dig.  a  183-191;    Dec.  Dig.  ®=»75.] 

4.  Municipal  Cobpobations  «=>680,  681  - 
Obdin A NCES— Police  Power. 

Ordinances  of  a  city  granting  to  a  railrojJ 
company  permission  to  erect  a  shed  on  a  lot 
bounded  by  streets  and  establishing  the  heirU 
of  a  railroad  building  and  authorizing  the  in- 
struction of  a  track  on  streets  are  adopted  is 
the  exercise  of  the  police  power  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipil 
Corporations,  Cent  Dig.  {{  1459-1406;  Dee, 
Dig.  «=>680,  681.] 

5.  Taxation  *=»210— Exbmptiows— Mown- 
cations— "Rights,  Pbivileoes,  ob  Adtax- 

TAOES." 

A  railroad  company,  anthorized  by  its  At- 
ter  to  lay  tracks  on  the  streets  of  a  city  on  first 
obtaiuing  the  assent  of  the  city  authorities, 
which  accepts  ordinances  of  the  city  authorizint 
the  constrnction  of  a  building  on  a  lot,  prescrilh 
ing  the  height  of  a  railroad  building,  and  p«^ 
mitting  the  maintenance  of  tracks  on  enumerated 
streets,  does  not  thereby  accept  any  rights,  priv- 
ilcscs,  or  advantaares  conferred  by  law  witbin 
Const  Amend.  1891,  providing  that  any  do- 
mestic corporation  wliich  shall  avail  itself  of 
any  rights,  privileges,  or  advantages  subsrqiH'n:- 
ly  conferred  by  law  shall  be  presumed  to  hate 
surrendered    any   exemption   from   taxation  to 


AssFor  other  caua  ue  lame  topic  and  KE7-NOMBER  In  all  Kay-Numbared  Dlse8t4  and  ladaxM 


Digitized  by 


Google 


a«L) 


STATE  T.  BAIiTIMOKB  ft  O.  B.  OO. 


637 


which  It  wu  entitled  under  its  charter,  and  the 
company  maj  rely  on  th«  szemptiou  friom  tazar 
tioa  conferred  on  it  hi  its  charter  granted  in 
1826. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  334-337 ;   Dec.  Dig.  «:=»210.] 

6.  Taxation  <e=3210— Exemptions  —  Modifi- 
cations —  "KiGHW,  PBIVILKOES,  OB  ADVAK- 
TAOES." 

A  charter  granted  in  1826  to  a  railroad 
company  exempted  the  company  from  taxation. 
The  state  owned  stock  of  the  company,  and  in 
1886,  pursuant  to  statute,  sold  the  stock  to  a 
trust  company,  and  it  transferred  the  same  to 
the  railroad  company.  The  state  was  at  the 
time  anxious  to  sell  the  stock,  and  the  railroad 
company  was  desirous  of  acquiring  it.  Held, 
that  the  action  of  the  railroad  company  in  ac- 
quiring the  stock  was  not  an  exercise  of  any 
rights,  privileges,  or  advantages  conferred  by 
law  witliin  Const.  Amend.  1891,  and  it  could 
rely  on  it*  exemption  from  taxation. 

[JEM.  Note.— For  other  cases,  see  Taxadon, 
Cent.  Dig.  H  334-^7;   Dec.  Dig.  <S=>210.] 

7.  ConanrcTioNAi.  Liav  «s9  125— Contb acts 

—  Impaibment  of  Obligation  or  "Con> 

TRACT." 

A  charter  granted  to  a  railroad  company 
prior  to  Coast.  1851,  proliibiting  the  granting  of 
an  irrepealable  and  unamendable  charter,  is,  as 
between  the  state  and  the  company,  a  contract 
within  the  protection  of  Const.  U.  S.  art.  1,  S 
lO,  and  can  only  be  modified  by  action  «f  the 
■tate  and  the  assent  of  the  company. 

[Gd.  Note.— For  other  cases,  sea  Constitutiona] 
I^aw,  Cent.  Dig.  H  362-413;   Dec.  Dig.  <8=>l25. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contract.] 

8.  OoNBTiTUTioNAi.  Law  «=s>137— Contbacts 

—  IifPAomNT  or  Oblioatioit  or  "Con- 
tract." 

The  charter  granted  in  1826  to  a  railroad 
company  exempted  it  from  taxation.  The  com- 
pany accepted  Acts  1882,  c.  175,  and  submitted 
to  taxation.  Acts  1878,  c  166,  imposed  a  gross 
earnings  tax,  and  tite  company  accepted  it. 
This  act  was  passed  to  adjust  conflicting  claims 
between  the  state  and  the  company.  Beld,  that 
'Uie  act  of  1878  was  a  contract  within  the  protec- 
tion of  Const.  V.  S.  art  1,  S  10,  and  it  conld  not 
be  modified  except  with  the  consent  of  the  com- 
pany, notwithstanding  Const  1867,  prohibiting 
the  granting  of  an  irrepealable  and  unamendable 
charter. 

[Ed.  Note.— For  other  cases,  see  Constitutioaal 
Iaw,  Cent  Dig.  f  354 ;  Dec.  Dig.  «=»137.1 

0.  CoNSTrruTioNAi.  Ivaw  4=>121— Contbactb 

—  Impairment  of  Obuoation  of  "Con- 
tract." 

The  Oonstitntions  of  1851  and  1867,  prohib- 
iting the  granting  of  an  irrepealable  or  unamend- 
able charter,  dia  not  deprive  the  state  of  the 
power  to  enter  into  a  contract  irrepealable  in  its 
nature  and  within  the  protection  of  Const  U.  S. 
art  1.  {  10. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  iS  285,  804r-311,  342-348;  Dec. 
Dig.  «s>121.] 

10.  Constitutionai.  Law  «=>137— Contbacts 

—  Impaibment  or  Obuoation  or  "Con- 
tract." 

A  railroad  company,  which  acquired  in  1826 
a  charter  whidi  exempted  it  from  taxation, 
constructed  a  branch  under  subsequent  acts  im- 
poaing  a  capitation  tax.  The  state  was  inter- 
ested directly  in  the  construction  of  the  branch 
and  purchased  stock  for  the  building  thereof. 
The  company  paid  the  amitation  tax  until  it 
accepted  Acts  1878,  c,  165,  imposing  in  lieu 
thereof  a  gross  earnings  tax.  held,  that  the  act 
of  1878  was  a  contract  between  the  state  and 


the  company  so  far  as  ItVelated  to  the  branch, 
and  the  company  could  not  be  compelled  to  pay 
other  taxes  imposed  by  subsequent  statutes. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  354 ;   Dee.  Dig.  ®=»137.] 

11.  Constitutional  Law  ®=s>137— Co.ntbacts 
—  Impaibment  of  Obligation  of  Con- 
tbactb. 

Acts  1878,  c.  165,  subjecting  to  a  gross 
earnings  tax  all  the  franchises  and  property  and 
gloss  receipts  of  a  railroad  company  within  the 
state,  including  branch  lines  within  the  state, 
enacted  to  adjust  matters  in  dispute  between  the 
state  and  the  company,  controls  the  taxation  of 
a  branch  constructed  under  a  franchise  granted 
in  1865,  whUe  the  Constitution  prohibiting  the 
grouting  of  an  irrepealable  or  unamendable  char- 
ter was  in  force,  and  such  branch  cannot  be  seg- 
regated and  made  liable  to  increased  taxation 
provided  by  subsequent  acts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  i  854 ;  Dec.  Dig.  «5>137.] 

Appeal  from  Superior  Court  of  Baltiinore 
City;  James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Action  by  the  State  of  Irlaryland  against 
the  Baltimore  A  Ohio  Railroad  Company. 
From  a  Judgment  for  defendant,  the  State 
appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BBIS- 
OOE,  THOMAS,  PATTISON,  UENEK,  and 
STOCKB&IDQEH  JJ. 

Oscar  Leser,  of  Baltimore,  and  Edgar  Al- 
lan Poe,  Atty.  Gen.,  for  the  State.  R.  Mars- 
den  Smith  and  W.  Irvine  Cross,  both  of 
Baltimore  (Hugh  L.  Bond,  Jr.,  of  Baltimore, 
on  tbe  brief),  for  appellee. 

STOCKBRIDGE,  J.  This  Is  a  suit  by  the 
state  of  Maryland  to  require  the  Baltimore 
&  Ohio  Railroad  Company  to  pay  taxes  upon 
its  gross  receipts  in  this  state  for  the  years 
from  1896  to  1908,  over  and  above  the 
amounts  already  paid,  or  the  difference  be- 
tween the  amount  of  such  tax  as  fixed  by 
the  act  of  1878.  and  tbe  rates  established 
by  the  acts  of  1890,  1896,  and  1906.  The 
suit  is  sought  to  be  maintained  by  the  state 
by  virtue  of  the  Constitutional  Amendment 
of  1891  (Laws  1890,  c  195),  which  provided 
that: 

"Any  corporation  chartered  by  this  state  which 
shall  accept,  use,  enjoy  or  in  anywise  avail  it- 
self of  any  rights,  privileges,  or  advantages  that 
may  hereafter  be  granted  or  conferred  by  any 
general  or  special  act  shall  be  conclusively  pre- 
sumed to  have  thereby  surrendered  any  exemp- 
tion from  taxation  to  which  it  may  be  entitled 
under  its  charter,  and  shall  be  thereafter  subject 
to  taxation  as  If  no  such  exemption  had  been 
granted  by  its  charter." 

In  defense  to  tbe  action,  tbe  railroad  com- 
pany sets  up  the  provisions  of  the  act  of 
1878,  as  constituting  a  contract  between  the 
state  and  tbe  railroad  company.  Irrepealable 
In  its  nature,  and  under  the  protection  of 
the  federal  Constitution,  art  1,  i  10. 

[1]  It  has  been  frequently  held  by  this 
court  that  the  charter  of  the  Baltimore  & 
Ohio  Railroad  Company  granted  In  1826 
constituted  a  contract  between  tbe  railroad 
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company  and  the  state,  and  such  a  contract 
that  the  exemption  from  taxation  conferred 
by  section  18  of  that  act  waa  not  one  whldi 
it  was  within  the  power  of  the  Legislature 
to  repeal  or  modify  without  the  assent  of 
the  railroad  company. 

[2]  There  are  four  grounds  upon  which  the 
present  contention  is  based,  three  of  which 
are  readily  disposed  of.  One  of  these  arises 
from  the  insertion  in  mortgages  executed  by 
the  railroad  company  of  the  covenant  that: 

The  railroad  company  would  pay  and  dis- 
charge all  taxes,  assessments,  and  governmental 
charges  lawfully  imposed  upon  the  lines  of  rail- 
roads "and  other  premises  or  property  hereby 
mortgaged,  or  upon  any  part  thereof,  or  uijon 
the  income  and  profits  thereof,  the  lien  of  which 
would  be  prior  to  the  lien  thereof,  so  that  the 
priority  of  this  indenture  shall  be  fully  preserv- 
ed in  respect  of  such  properties,  and  will  also 
pay  and  discharge  all  taxes,  assessments  and 
governmental  charges  lawfully  imposed  upon 
the  interest  of  the  trustee,  or  of  the  holder  of 
any  bond  or  bonds  secured  hereby  in  the  mort- 
gaged premises ;  provided,  however,  that  nothing 
contained  in  this  section  shall  require  the  rail- 
road company  to  pay  any  such  tax,  assessment 
or  charge,  so  long  as  the  raUroad  company  in 
good  faith  shall  contest  the  validity  thereoL" 

The  contention  is  that  by  the  insertion  of 
this  covenant  the  railroad  company  accepted, 
used,  or  availed  Itself  of  certain  general  or 
special  rights  or  prlvlieges,  and  therefore, 
under  the  amendment  to  the  Constitution, 
art.  3,  i  48,  previously  referred  to,  the  rail- 
road company  surrendered  its  right  to  ex- 
emption from  taxation.  With  regard  to  this, 
It  is  only  necessary  to  say  that  the  point  so 
advanced  is  conclusively  settled  by  the  ded- 
slon  In  Musgrore  v.  B.  &  O.  B.  B.,  Ill  Md. 
629,  75  AU.  245,  in  whl<^  It  was  held  that 
the  acts  relating  to  the  taxation  of  mort- 
gages had  no  application  to  mortgages  ex- 
ecuted by  a  railroad  company  to  a  trustee 
to  secure  bonds  sold  to  investors. 

[3-S]  The  second  contention  upon  the  part 
of  the  state  was  that  by  the  acceptance  and 
user  of  rights  set  forth  In  sundry  ordinances 
of  the  mayor  and  city  council  of  Baltimore, 
there  has  been  such  acceptance  of  rights  or 
privileges  as  to  bring  the  Baltimore  &  Ohio 
Kailroad  within  the  operation  of  the  amend- 
ment to  the  Constitution  of  this  stat&  An 
examination  of  the  ordinances  discloses  them 
to  have  related  for  the  most  part  to  the  lay- 
ing of  switches  or  spurs  which  they  were 
expressly  authorized  to  do  under  the  charter 
of  the  company,  when  the  power  was  granted 
to  construct  lateral  lines.  The  railroad  com- 
pany, it  is  true,  was  required  by  the  terms 
of  its  charter  in  laying  Its  tracks  upon  the 
streets  or  public  ways  of  Baltimore  dty, 
and  to  do  which  It  was  given  express  au- 
thority, to  obtain  the  assent  of  the  mayor 
and  city  council  of  Baltimore  before  the  lay- 
ing of  such  tracks.  This  was  for  the  mani- 
fest reason  that,  for  a  proper  exercise  of  the 
police  power,  fall  power  had  been  granted 
by  the  Legislature  to  the  municipal  corpora- 
tion over  the  streets,  ways,  and  alleys  with- 
in the  corporate  limits,  and  in  the  grant  of 


the  right  for  the  constmctian  of  lateral  lines, 
in  order  not  to  interfere  with  the  power  of 
the  dty  of  Baltimore  for  the  proper  regula- 
tion of  its  streets.  It  was  necessary  to  place 
that  requirement  upon  the  railroad  con^>any. 
This  was  in  the  exercise  of  the  police  power 
of  the  municipal  corporation.  The  same  may 
be  said  of  each  and  all  of  the  oOier  ordi- 
nances referred  to;  such,  for  example,  as 
the  ordinance  granting  permission  to  erect 
a  shed  on  the  lot  bounded  by  Parkin,  Pratt, 
and  P(^plet(»i  streets,  for  establishing  the 
height  of  the  Baltimore  &  Ohio  Central 
BuUding{  for  the  construction  of  a  single 
track  on  South  Howard  street,  between  Dov- 
er and  Camden  streets;  and  a  similar  one 
for  the  construction  of  a  single  track  on  Bu- 
taw  street  between  Barre  and  Stodkholm 
streeta  Eadb  and  all  of  these  were  only  the 
exercise  of  the  police  power  of  the  municipal 
corporation.  Hiey  conferred  no  new  privi- 
lege or  right  not  already  possessed  under  the 
original  charter  of  the  railroad  company, 
and  therefore  they  cannot  be  regarded  as  a 
grant  of  privileges  as  that  expression  is  used 
in  the  constitutional  amendment  of  1891. 
If  it  had  been  proposed  to  authorize  the  rail- 
road company  to  carry  on  the  business  of 
mining  coal,  to  lay  an  oil  pipe  line,  or  to 
engage  for  profit  in  different  lines  of  business 
from  those  contemplated  by  the  (barter,  an 
entirely  different  question  would  have  been 
presented;  but,  where  the  sole  snbject-matter 
was  the  exercise  by  the  municipal  corpora- 
tion of  the  mayor  and  dty  coundl  of  Balti- 
more of  Its  police  power  in  regulating  the 
manner  of  exercise  of  rights  conferred  by 
the  original  charter  of  1826,  there  can  be 
no  question  but  that  the  privilege.  If  Indeed 
If  was  a  privilege,  was  not  such  an  one  as 
was  intended  to  be  embraced,  and  not  within 
the  spirit  of  the  amendment  of  1891  to  the 
Constitution. 

[6]  The  third  ground  upon  which  the  tax 
exemption  privilege  contained  In  the  origi- 
nal act  of  incorporation  is  claimed  to  have 
been  set  aside  and  nullified,  arises  out  of 
the  fact  that  In  1896  the  state's  holding  of 
6,500  shares  of  the  capital  stock  of  the  Wash- 
ington Branch  of  the  Baltimore  &  Ohio  Ball- 
road  was  sold  to  the  Maryland  Trust  Oomr 
pany,  and  by  it  in  turn  sold  and  transferred 
to  the  Baltimore  &  Ohio  RaUroad.  The 
claim  Is  that  the  acquisition  of  this  stodc 
constituted  the  acquirement  or  exercise  of  a 
privilege  by  the  railroad  company  within 
the  terms  of  the  Constitution.  The  record  in 
the  case  falls  to  bear  this  out  The  state 
was  at  this  time  anxious  to  dispose  of  its 
holdings  of  this  stock.  The  railroad  com- 
pany was  desirous  of  acquiring  the  same. 
There  was  no  one  to  whom  tbe  stock  had 
greater  value  than  to  the  company  itself. 
With  the  state  the  question  was,  how  could 
it  realize  the  largest  amount  from  the  inter- 
est which  it  held?  and  it  not  unnaturally 
sought  to  ascertain  tbe  price  which  the  Baltl- 
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more  A   Ohio  Railroad  Company  woold  be 
willing  to  pay  for  It.    Legislative  action  was 
requisite  to  effect  any  sale  at  all,  and  the 
session  of  the  lieglSlatnre  of  tbat  year  was 
drawing  to  a  close.     The  railroad  company 
did  not  make  a  direct  offer  to  the  state,  but 
It  did  guarantee  the  state  that  there  should 
be  a  bid  for  the  state's  holding  of  the  stock, 
made  by  a  responsible  bidder,  of  at  least 
$2,500,000.     If  the  state  had  deemed   this 
amount   Inadequate,  or  that  a  higher  price 
could   be  ot>talued  from  others,  It  had  fnll 
power  to  take  the  legislative  action  which 
may  have  been  requisite  to  enable  the  board 
of  public  work;!  to  have  disposed  of  this  stock 
to  any  outside  parties.    That  It  was  not  so 
considered  by  those  who  were  the  officials 
r.f  the  state  at  the  time  la  shown  in  the  ac- 
tion which  was  taken;   but  even  under  the 
action  taxen,  though  the  time  was  short,  it 
was  ample  for  outside  parties  to  have  inters 
posed  a  bid  larger  than  the  ^,600,000.    What 
actually  did  happen  was  a  bid  for  the  stock 
by  the  Maryland  Trust  Company  of  the  sum 
named  for  the  stock,  and  it  was  sold  at  that 
figure.    It  makes  no  difference,  so  far  as  this 
case    is    concerned,    whether    the   Maryland 
Trust  Company  was  purchasing  for  its  own 
account,  or  whether  it  was  acting  for  and 
on  1-ehalf  of  the  railroad  company.    The  real 
question  is:    Was  it  a  fair  sale,  made  In  a 
manner  sanctioned  by  law  and  for  an  ade- 
quate price  in  the  light  of  all  the  facts  as 
those  facts  were  then  understood?     These 
must   be   ans^^ered   In   the   affirmative,   and 
therefore  the  sale  by  the  state  of  its  Interest 
in  the  Washington  Branch  of  the  Baltimore 
&  Ohio  Railroad  Company  was  not  the  grant- 
ing of  any  privilege  or  right  within  the  con- 
templation of  the  constitutional  amendment 
of  1S91. 

Suppose,  for  example,  Instead  of  the  method 
which  was  adopted,  the  state  had  advertised 
for  bids  for  the  stock  to  be  filed  with  the  board 
of  public  works,  by  a  certain  date,  and,  on 
the  date  named,  a  number  of  bids  had  been 
filed  which  when  opened  disclosed  that  they 
^rere  made  by  responsible  bidders,  and  the 
state  oflndals  had  accepted  the  most  advan- 
tageous and  disposed  of  the  stock ;  that  the 
stock  so  acquired  had  been  subsequently  offer- 
ed for  sale  on  the  stock  boards  of  New  Tork, 
Baltimore,  and  other  cities,  and  had  there 
been  purchased  by  or  on  behalf  of  the  rail- 
road company — ^wonld  any  one  claim  for  one 
moment  that  thereby  the  railroad  company 
had  acquired  a  peculiar  privilege  which 
would  destroy  Important  and  valuable  char- 
ter rights?  If  not,  It  is  impossible  to  see 
how  any  other  or  different  result  can  flow 
from  what  was  actually  done. 

17,1]  There  now  remains  for  consideration 
the  most  important  question  Involved  in  this 
case,  and  that  is  the  Acts  of  1878,  chapter 
156.   The  title  of  that  act  was  as  follows: 

"An  act  to  adjust  and  settle  finally  by  an 
Hreement  all  pending  controversies  between  the 


I  Baltimore  &  Ohio  RaOroad  Company,  and  the 
state  of  Maryland,  by  subjecting  the  franchises 
and  property  of  said  company  within  this  state 
I  to  taxation  for  state  purposes  to  a  certain  ex- 
I  tent,  and  by  providing  tor  the  payment  of  cer- 
tain indebtedness  of  the  said  Baltimore  &  Oliio 
Railroad  Company  to  the  said  state,  and  for  the 
I  establistunent  by  contract  of  certain  rates  of  toll 
I  and  transportation   for  coal,  lumber,  pie  iron, 
ores  of  aU  kinds  and  stone,  transported  by  the 
said  Baltimore  &  Ohio  Railroad  Company  to  the 
j  basins  of  the  Chesapeake  &  Ohio  Canal  Compa- 
ny, at  or  near  Cumberland,  and  by  providins  on 
certain  conditions  for  the  release  of  the  right  of 
the  state  to  any  proportion  of  the  moneys  re- 
ceived by  the  said  company  for  the  transporta- 
tion of  passengers  on  its  railroad  between  Bal- 
timore and  Washington,  otherwise  than  bf  way 
of  dividends  upon  its  stock  in  the  Wasbmgton 
Branch  Railroad  of  said  company." 

Following  the  title  were  two  preambles, 
the  second  of  which  was  in  this  language: 

"Whereas  it  is  deemed  by  this  General  Assem- 
bly to  be  jnst  and  proper  as  an  equitable  settle- 
ment of  all  controversies  now  pending  between 
said  company  and  the  state,  that  the  said  com- 
pany in  consideration  of  its  release  from  the  said 
contract,  and  in  lieu  of  its  obligation  of  payment 
thereunder,  shall  agree  to  a  modification  of  its 
contract  with  the  state  for  exemption  from  tax- 
ation, as  provided  by  the  eighteenth  section  of 
the  act  of  1826,  chapter  123,  incorporating  said 
company  by  submittmg  to  taxation  to  the  extent 
of  one  half  of  one  per  centum  of  its  gross  re- 
ceipts within  the  state  as  hereinafter  provided." 

The  act  then  begins  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland:  That  all  the  franchises  and 
property  of  every  description  and  gross  receipts 
of  the  Baltimore  &  Ohio  Railroad  Company  with- 
in the  state  of  Maryland,  shall  be  subject  to  tax- 
ation for  state  purposes  to  the  extent  of  an  an- 
nual tax  of  one-half  of  one  per  centum  on  the 
gross  receipts  of  its  railroads  and  branches  with- 
in this  state,  including  its  Metropolitan  Branch 
Railroad,  and  from  its  entire  Washington 
Branch  Railroad,  and  from  all  other  sources  with- 
in this  state,  but  to  no  further  or  greater  extent 
nor  otherwise ;  and  provided,  the  said  company, 
in  consideration  of  the  release  of  its  obligation 
to  pay  to  the  state  the  one-fifth  of  its  gross  re- 
ceipts for  the  transportation  of  jiasscngera  over 
the  Washington  Branch  of  its  road,  as  provided 
by  the  eighth  section  of  the  act  of  1S32,  chapter 
175,  shall  agree  on  Its  part  in  the  manner  and 
upon  the  terms  hereinafter  provided,  to  modify 
its  contract  for  exemption  from  taxation  as  con- 
tained in  the  eighteenth  section  of  the  act  of 
1826,  chapter  123,  incorporating  said  company, 
by  submitting  all  Its  franchises  and  property  of 
every  description,  and  all  its  gross  receipts  with- 
in the  state  of  Maryland  to  taxation  for  state 
purpoiies,  to  the  extent  and  in  the  manner  above 
named,  and  to  no  further  or  greater  extent,  nor 
otherwise,  and  shall  also  accept  the  provisions 
of  this  act  in  tlie  manner  hereinafter  provided, 
then  no  other,  further  or  greater  tax  or  burden 
for  state  purposes  shall  ever  hereafter  be  levied 
or  imposed  by  the  authority  of  this  state,  or  by 
any  law  thereof!  upon  any  of  the  franchises  or 
property  of  any  description  or  receipts  whatso- 
ever of  said  company ;  provided,  that  nothing  in 
this  act  shall  be  construed  as  exempting  any 
property  or  franchises  of  the  said  railroad  com- 
pany from  taxation  for  county  and  manicipal 
purposes,  which  by  existing  laws  and  the  deci- 
sions of  the  Court  of  Appeals  of  this  state,  is 
now  held  liable  to  taxation ;  and  the  exemption 
from  taxation  created  and  provided  for  by  the 
eiahteenth  section  of  the  act  of  1826,  chapter 
123,  entitled  'An  act  to  incorporate  the  Balti- 
more &  Ohio  Railroad  Company,'  be  and  the 
same  is  hereby  declared  to  be  modified  to  the  ex- 
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tent  of  substltntiiig  the  tax  impoaed  upon  said 
company  by  the  second  section  of  this  act,  in 
lieu  of  the  tax  imposed  by  the  eighth  section 
of  the  act  of  1832,  chapter  175,  but  to  no  farther 
or  greater  extent,  nor  otherwise." 

At  the  time  of  the  passage  of  this  act, 
there  were  numerous  contentions  pending  be- 
tween tbe  state  and  the  Baltimore  &  Ohio 
Railroad  Company,  and  from  tbe  title  it.  ap- 
pears that  It  was  tbe  purpose  of  the  act  to 
brlnf?  about  an  adjustment  of  all  the  matters 
In  dispute  at  that  time.  The  railroad  com- 
pany assented  to  a  tax  of  one-half  of  1  per 
cent,  upon  its  gross  receipts  In  the  state  of 
Maryland,  in  consideration,  in  part,  of  being 
relieved  from  a  capitation  tax  of  25  cents 
per  passenger,  payable  upon  persons  travel- 
ing over  the  Washington  Branch.  The  rate 
of  the  tax  on  gross  receipts  as  fixed  by  this 
act  was  identical  with  the  rate  of  tax  at  that 
time  Imposed  by  law  upon  the  gross  receipts 
of  other  similar  corporations.  When  this  act 
was  passed,  the  ConsUtation  of  1867  was  in 
force,  which  like  that  of  1851  prohibited  the 
granting  of  an  irrepealable  or  unamendable 
charter.  Charters  granted  prior  to  1851,  and 
which  in  their  nature  amounted  to  contracts 
between  tbe  state  and  a  corporation,  under 
tbe  decision  of  the  Dartmouth  College  Case, 
remained  valid  and  unamendable  except  by 
consent  of  both  parties.  This  leads  directly 
to  the  question:  Was  or  was  not  the  act  of 
1878  In  effect  a  modification,  tantamount  to 
the  new  grant  of  a  new  charter  to  the  Balti- 
more &  Ohio  Railroad  Company,  accepted  as 
such  by  the  railroad  company,  or  did  the  ac- 
ceptance of  the  act  bring  the  original  char- 
ter, or  the  act  of  1878.  within  the  operation 
of  the  Constitutions  of  1851  and  1867?  Was 
or  was  not  the  act  of  1878  ultra  vires  so  far 
as  the  Legislature  was  concerned;  and  has 
or  has  not  the  tax  provision  contained  in  tlie 
act  of  1878  becsp  repealed  in  whole  or  in  part 
or  amended  by  subsequent  acts  of  the  Legis- 
lature? 

To  effect  a  modification  of  the  charter, 
there  were  requisite  both  the  action  of  the 
Legislature  and  the  assent  of  the  railroad 
company.  In  the  General  Assembly  of  1876, 
an  act  was  passed,  chapter  220,  by  which 
the  tax  exemption  on  tlie  property  of  tbe  rail- 
road company  or  any  of  its  branches  was  re- 
pealed, ond  It  was  provided  that.  If  the  rail- 
road company  accepted  that  act,  it  should  be 
relieved  of  the  capitation  tax  on  the  Wash- 
]n;;ton  Branch.  This  act,  however,  was  not 
atcepted  by  the  railroad  company.  It  pre- 
ferred to  pay  the  capitation  tax  and  retain 
the  exemption  which  section  18  of  Its  charter 
conferred.  This  was  but  two  years  prior  to 
the  act  of  1878.  The  Legislature  must  have 
known,  In  passing  the  act  of  1878,  that  the 
railroad  company  had  declined  to  accept  the 
provision  which  had  been  proposed  to  be 
made  by  the  act  of  1876,  and  while  not  so  ex- 
pressed, either  In  the  title  or  in  the  body  of 
tbe  act  of  1878,  it  is  perfectly  apparent  that 


this  act  waa  Intended  to  cover,  not  merdy 
what  was  covered  in  the  act  of  1876,  but  a 
large  nomber  of  other  matters  as  welL  It 
was  an  act  supported  by  a  large  and  valu- 
able consideration,  and  the  first  question  of 
Importance  Is:  Is  It  to  be  regarded  in  the 
light  of  a  statutory  enactment,  and  thus  sub- 
ject to  the  power  of  repeal,  modification,  or 
amendment,  by  a  subsequent  Legislature ;  or 
in  the  light  of  a  contract  twtween  the  state 
and  the  railroad  conipajiy,  and  as  such  con- 
tract within  the  protection  of  the  provision 
of  the  federal  Constitution,  art  1. 1 10? 

In  New  Jersey  v.  Yard,  95  U.  S.  104,  24  U 
Ed.  352,  Justice  Miller,  in  delivering  tbe 
opinion  In  that  case,  uses  tbe  following  lanr 
guage: 

"It  bns  become  tbe  established  law  of  this 
court  that  a  leginlutive  enactment,  in  the  ordi- 
nary form  of  a  statute,  may  contain  provisions 
which,  when  accepted  as  the  basis  of  action  by 
individuals  or  corporations,  become  contracts  be- 
tween them  and  the  state  within  the  protection 
of  the  clause,  •  *  ♦  of  the  federal  Constitu- 
tion. •  •  •  The  Legislature  may  be  sup- 
posed to  lie  merely  exercising  its  power  of  regu- 
lating the  burdens  which  are  to  be  borne  for  tbe 
public  service,  in  which  case  it  could  be  modi- 
fied from  time  to  time  as  legislative  discretion 
might  determine;  or  it  might  be  a  contract 
founded  on  a  fair  consideration  moving  from  tbe 
party  concerned  to  the  state,  and  which  in  that 
case  would  be  beyond  the  power  of  tbe  state  to 
impair." 

So  In  the  present  case  there  was  a  well- 
understood  subject-matter  of  contract.  There 
was  no  grant  of  any  new  right  by  the  state 
to  the  railroad  company,  though  there  was  a 
relinquishment  of  an  existing  right  in  return 
for  which  the  state  acquired  a  valuable  right 
not  theretofore  possessed.  The  act  contem- 
plated a  settlement  of  counterclaims  between 
the  state  and  the  railroad  company  arising 
out  of  a  number  of  different  contentions. 
Can  It  be  believed  that  it  was  Intended  by  ei- 
ther party,  .the  railroad  company  or  the 
state,  that  one  was  to  lie  bound  forever  and 
the  other  only  for  a  day?  Does  any  one  sup- 
pose that  the  act  of  1878  would  have  been  ac- 
cepted by  tbe  railroad  company  and  acted  up- 
on and  the  payment  made  to  the  state  pro- 
vided for  In  It,  and  that  the  state  had  an 
option  at  any  time  thereafter  to  say  that  It 
was  bound  or  not,  according  as  sc<me  subse- 
quent Legislature  might  determine? 

The  state  has  relied,  to  a  large  extent,  up- 
on tbe  decisions  of  this  court  In  the  cases  of 
Northern  Central  Railway  Company  In  44 
Md.  131  and  90  Md.  447,  45  Aa  465.  The 
two  cases,  however,  are  radically  different 
from  tbe  one  now  presented  to  the  court 
The  Northern  Central  Railway  Company  in 
1880  procured  tbe  passage  of  an  act  for 
which  the  act  of  1878  was  the  model,  and 
this  was  subsequently  asserted  by  the  state 
to  be  within  the  power  of  succeeding  Legis- 
latures to  alter,  amend,  or  repeal.  That  view 
was  adopted  both  by  this  court  and  by  the  Su- 
preme Court  of  the  United  States  (187  U. 
S.  253,  23  Sup.  Ct  62,  47  L.  Ed.  167):    but 
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In  the  opinions  filed  by  Judge  Schmncker 
and  Justice  White,  the  condtuslon  reached  le- 
gnlted  from  the  fact  that  the  Northern  Cen- 
tral Ballway  Company  aaiulred  its  rights  and 
immunities  of  taxation  from  the  act  of  1854, 
or  after  the  adoption  of  tiie  Gonstitntlon  of 
1851,  and  therefore  these  immunities  then 
granted  were  a  subject-matter  over  which 
tlie  Legislature  had  fall  power  reserved  to  it 
to  alter  or  amend. 

[9]  In  the  present  case,  the  immunity  from 
taxation  arose  from  the  Acts  of  1826,  e.  1^, 
whi<^  was  beyond  the  power  of  the  Ijegis- 
latare  to  alter,  amend,  or  repeal,  except 
by  the  assent  of  the  Baltimore  &  Ohio  Rail- 
road Company.  The  act  of  1878  granted  no  ad- 
ditional immunity  to  the  railroad  company 
above  that  contained  in  its  original  charter. 
On  the  contrary,  it,  to  a  considerable  degree, 
abridged  that  right  because  by  the  assent  of 
the  raUroad  company,  it  subjected  the  gross 
receipts  of  the  company,  whether  upon  the 
main  line  or  upon  the  Washington  or  Metro- 
politan Branches  to  taxation,  at  a  spedded 
rate  from  which  the  main  line  would  cer- 
tainly have  been  exempt,  as  also  the  Wash- 
ington Branch  as  will  appear  later,  while 
with  regard  to  the  Metropolitan  Branch  the 
issne  was  more  debatable.  The  Constitationa 
of  1851  and  1857  cannot  be  given  the  con- 
struction that  the  state  is  without  the  power 
to  enter  into  a  contract  irrepealable  in  its 
nature.  Such  a  construction  would  make  it 
absolutely  unsafe  to  contract  with  the  state 
opon  any  matter.  . 

In  the  case  of  Steams  v.  Minnesota,  170 
U.  S.  223,  21  Sup.  Ct  73,  46  L.  Ed.  162,  the 
Supreme  Ck>iirt  of  the  United  States,  speak- 
ing through  Justice  Brewer,  said: 

"The  power  of  amendment  has  its  limitatioiis, 
or  rather  that  an  amendment  may  not  be  wholly 
as  to  the  right  of  the  state,  and  absolately  ignor- 
ing the  right  of  the  other  party  to  the  contract, 
has  been  adjudged  by  this  court  in  LouisviUe 
Water  Co.  v.  Clark,  143  U.  S.  1  [12  Sup.  Ct 
346,  36  L.  Ed.  65].  •  *  *  A  contractual 
exemption  of  the  property  of  the  railroad  com- 
pany in  whole,  upon  consideration  of  a  certain 
payment,  cannot  be  changed  by  the  state  so  as 
to  continue  the  obligation  in  full,  and  at  the 
same  time  deny  to  the  company,  either  in  whole 
or  in  part,  the  exemption  conferred  by  the  con- 
tract''^ 

In  the  case  of  State  v.  B.  &  O.  R.  Co.,  48 
Md.  49,  a  suit  had  been  brought  to  regulate 
by  the  state,  the  amount  of  the  gross  re- 
ceipt tax  imposed  by  the  Acts  of  1872,  c.  234, 
and  in  that  case  it  was  held  by  the  court 
that  if  the  gross  receipt  tax  was  to  l)e  re- 
garded as  a  tax  upon  the  franchise  it  was 
invalid,  except  with  reference  to  the  Met- 
ropolitan Branch,  wlilch  it  was  there  held 
had  been  constructed,  not  under  the  original 
diarter,  but  under  the  Acts  of  1865,  c.  70, 
and  Judge  Robinson  lays  down  the  very  broad 
rule  that  the  gross  receipts  derived  from  all 
properties  held  or  owned  under  the  franclils- 
es  as  granted  subsequent  to  the  granting  of 
the  original  charter  upon  which  no  exemption 
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was  ingrafted  were  liable  to  taxattoi)  under 
the  provisions  of  the  act  of  1S72. 

[10]  This  suggestion  leads  to  a  considera- 
tion of  a  portion,  of  the  ai^umeat  ssbmltted 
to  us  by  the  Attorney  General  to  the  effect 
that  the  act  of  1878  might  be  divisible  in  its 
operation,  and  that  the  state  would  be  lim- 
ited so  far  as  the  taxation  of  the  main  line 
was  concerned  to  the  one-halt  of  1  per  cent, 
but  not  so  limited  with  regard  to  the  Wash- 
ington or  Metropolitan  Branches.  These  two 
braocbes  do  not  stand  In  exactly  the  same 
position.  The  Wastdngton  Branch  was  con- 
structed under  the  authority  of  acts  of  the 
Legialatuie  of  1830,  1831,  and  1832,  from 
whldi  it  appears  that  the  state  was  directly 
interested  in  the  constmc^on  of  that  branch, 
and  that  in  oonsldeiation  of  its  coostructlon 
by  the  railroad  company  the  state  undertook 
to  further  the  construction  by  a  liberal  sub- 
scription to  a  separate  stock  to  be  Issued  f«E 
the  building  of  that  branch  of  the  road.  So 
far  as  the  contractual  elements  are  concern- 
ed, the  construction  of  the  Wastibigton  Branch 
was  fully  as  much  a  coatraot  between  the 
state  and  railroad  company  as  was  the  orig- 
inal cliarter.  The  state  provided  a  portloo 
of  the  capital,  was  to  receive  a  capitation 
tax  upon  eacb  passenger  carried,  while  the 
railroad  company  was  to  do  the  actual  con- 
struction work  and  the  operation  of  it  after 
construction.  Bvery  possible  consideration 
which  sustained  the  charter  of  the  Baltimore 
A  Olilo  Railroad  Company  as  a  contract  l>e- 
tween  the  state  of  Maryland  and  the  corpora- 
tion obtains  with  even  greater  force  in  rela- 
tion to  the  Washington  Branch.  This  branch 
was  constructed  and  was  <verated  by  the 
raUroad  company  in  accordance  with  Its  un- 
dertaking, and  the  capitatl<ni  tax  was  paid 
down  until  1878. 

[11]  The  MetropoUtan  Branch,  while  it 
might  pertiaps  have  been  constructed  as  a 
lateral,  under  the  terms  of  the  original  char- 
ter, has  already  been  h^d  by  tills  court  to 
have  been  constructed  under  a  franchise 
granted  in  1866.  Therefore  It  follows  that 
the  present  contention  of  the  state  could  not 
be  maintained  as  far  as  the  Washington 
Branch  is  concerned,  ev^i  if  sound  with  re< 
spect  to  the  Metropoiitan  Brancti.  But  can 
that  brancb  be  segregated  so  as  to  make  an 
Increased  rate  of  taxation  on  gross  receipts 
provided  toy  the  acts  of  1890,  1896;  and  1906 
apply,  or  is  the  act  of  1878  indivisible,  and 
does  it  constitute  a  contract  in  wbldi  one 
part  is  interdependent  upon  the  others,  so 
that  it  must  be  sustained  in  its  entirety.  If 
sustained  at  all.  An  examination  of  the  act 
of  1878  clearly  discloses  that  its  object  and 
purpose  was  to  reach  a  final  adjustment  of 
matters  in  dispute  between  the  state  and 
the  railroad,  not  an  adjustment  of  some  and 
a  leaving  of  others  open  and  subject  to  fu- 
ture unknown  modifications.  If  it  be  assum- 
ed that  the  gross  receipts  of  the  Metropolitan 
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Branch  were  liable  to  taxation  under  the 
act  of  1872,  and  any  subsequent  alterations 
or  modifications  thereof,  while  the  gross  re- 
ceipts (tf  the  main  line  and  the  Washington 
Branch  were  not  so  subject  to  taxation,  is 
it  to  be  supposed  that  the  railroad  company 
would  have  assented  to  the  taxation -of  the 
exempt  portions  of  the  line,  and  still  leave 
the  Metropolitan  Branch  liable  to  any  rate 
of  taxation  that  any  subsequent  Legislature 
might  Impose?  Is  it  not  more  compatible 
with  the  terms  of  the  act  of  1878  to  read  It 
as  meaning  that  in  consideration  of  a  rate 
of  taxation  on  gross  receipts  established  by 
that  act  for  the  Metropolitan  Branch,  which 
should  not  thereafter  be  subject  to  modlflca- 
tlon,  the  assfflit  was  given  to  subject  to  tax- 
ation recdpts  of  the  railroad  company  which 
were  then  exempt?  The  same  rule  of  fair 
dealing  which  is  enforced  between  individu- 
als must  be  applicable  where  the  parties  are 
the  state  and  a  corporation  having  contrac- 
tual relations  with  the  state.  The  state  can 
no  more  retain  the  benefits  derived  from  its 
agreonent  and  repudiate  the  benefits  which 
are  derived  or  to  be  derived  by  the  other  par- 
ty to  the  contract,  than  can  the  individual. 

The  railroad  company  submitted  tables  of 
figures  designed  to  show  that  under  the  agree- 
ment the  state  had  received  more  than  It 
would  have  done  if  taxes  had  been  paid  up- 
on the  gross  receipts  under  the  acts  of  1872, 
1890,  1896,  and  1906  upon  such  portions  of 
the  line  as  could  properly  have  been  subject- 
ed to  such  taxation,  and  retained  its  exemp- 
tion up(«  so  much  as  was  exempted  by  its 
charter. 

We  are  not  new  concerned  with  the  ques- 
tion whether  the  state  has  received  more  or 
less  than  it  would  have  received  if  the  act 
of  1878  had  never  been  passed,  but  whether 
that  act  was  one  within  the  power  of  the 
state  to  pass,  and,  if  so,  then  what  are  the 
legal  rights  of  the  parties.  And  from  the 
considerations  set  out  in  this  opinion,  it  fol- 
lows that  the  act  of  1878  was  not  ultra  vires, 
bat  was  within  the  power  of  the  state  to 
adopt;  that  when  adopted,  assented  to,  and 
acted  upon  by  the  railroad  company  in  strict 
accordance  vritb  its  terms,  it  became  an  Ir- 
repealable  contract,  and  was  therefore  unaf- 
fected 1^  the  Acts  of  1890,  c.  569,  Acts  of 
1896,  c.  120,  and  Acts  of  1906,  a  712;  that 
the  consideration  for  the  contract  was  a  suf- 
ficient consideration  to  support  it,  and  that 
It  contains  all  the  elements  requisite  to  bring 
it  within  the  protection  of  the  Constitution 
of  the  United  States,  art  1,  §  10. 

In  view  of  the  conclusions  reached  upon 
the  several  Issues  presented  in  this  case,  it 
is  not  deemed  necessary  to  discuss  the  vari- 
ous prayers  in  detail,  since  they  embody  no 
prejudicial,  and  therefore  no  reversible,  er- 
ror, and  the  Judgment  of  the  superior  court 
of  Baltimore  city  will  be  affirmed. 

Judgment  affirmed. 


COPPAGE  et  al.  ▼,  HOWARD.    (No.  TO.) 
(Court  of  Appeals  of  Maryland.    Jan-  14,  1916.) 

1.  Bbokeks  <S=>6S— Right  to  Compensatioh 

— PbOCCBING    PXTBCnASEB. 

To  entitle  a  broker  employed  to  sell  or  find 
a  purchaser  of  real  estate  to  commissionB  where 
no  contract  of  sale  was  executed,  he  must  show 
not  only  that  he  procured  a  person  ready,  will- 
ing, and  able  to  purchase  the  property  upon 
the  terms  authorized,  but  that  his  employer  was 
advised  of  that  fact  and  given  an  opportunity 
to  complete  the  sale,  and  that  the  sale  was  not 
consummated  because  of  the  employer's  default. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  ii  79,  81,  94-96;   Dec.  Dig.  <S=>63.] 

2.  Bbokebs  «=949— DtJTT  TO  Pbikcipai>-Dis- 

CIX)SURE  OF  PUBCHASEB. 

Where  the  terms  on  which  a  broker  nego- 
tiated a  sale  of  real  estate  called  for  one-half 
the  price  in  cash,  and  the  giving  of  a  mortgage 
for  the  remainder,  the  employer  was  entitled  to 
know  who  the  purchaser  was. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §8  70-72;    Dec.  Dig.  <S=»49.] 

3.  Bbokers  ®=»19— Kelatiow  to  BitPLOTia. 

A  broker  employed  to  sell  real  estate  oc- 
cupies a  quasi  fiduciary  relation  to  his  employer, 
and  is  bound  to  act  in  good  faith  and  make  dls- 
cloRure  of  matters  that  are  material  and  m^ght 
aflFect  the  action  of  the  employer. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Gent. 
Dig.  f  16;   Dec  Dig.  «=s»19.] 

4.  Bbokebs  <S=s>88  —  Action  fos  Coicfrnsa- 
TiON — Question  fob  Jcbt. 

In  an  action  for  compensation  of  a  broker, 
where  the  sale  was  not  consummated,  evidence 
held  to  present  a  question  for  the  jury  whether 
the  owner  was  informed  who  the  purchaser  was. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Ctat. 
mg.  §1  121,  123-130;  Dec.  Dig.  ®=>8&] 

6.  Bbokebs  9=>88  —  Actions  fob  Compensa- 
tion— Instbuctions. 

In  an  action  by  a  broker  for  commissions, 
where  there  was  evidence  that  the  purchaser, 
who  was  to  give  a  mortgage  for  half  the  price, 
was  not  disclosed  to  the  owner,  an  instruction 
that,  if  the  broker  "pTOCured"  a  purchaser  who 
was  ready,  willing,  and  able  to  pay  for  the 
property,  and  the  broker  notified  the  owner,  who 
refused  to  consummate  the  sale,  the  verdict 
should  be  for  the  broker,  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  n  121.  123-130;  Dec.  Dig.  «S=>88.] 

6.  Bbokebs  «=>63  —  Compensation— FAiLtrsK 
to  Consummate  Sale. 

Where  a  broker  does  not  disclose  the  name 
of  the  real  purchaser  nor  put  the  owner  in  oom- 
munication  with  him,  the  jury  is  not  warranted 
in  finding  that  the  failure  of  the  owner  to  ctm- 
summate  the  sale  was  occasioned  by  his  own 
fault. 

[Kd.  Note. — ^For  other  cases,  see  Brokers,  C!ent. 
Dig.  SS  79,  81.  94r-96;  Dec  Dig.  «=>63.] 

7.  Bbokebs  9=>86  —  Action  fob  Compensa- 
tion—Admissibility  OF  EJvidenoe. 

In  an  action  by  a  broker  for  commissions, 
where  the  broker  and  a  purchaser  testified  as 
to  the  execution  of  a  contract  to  purchase  by  an 
attorney  of  the  purchaser  in  the  attorney's 
name,  such  contract  was  admissible  in  evidence 
as  showing  the  terms  on  which  the  purchaser 
agreed  to  take  the  property,  though  the  owner 
was  under  no  obligation  to  aiga. 

(Ed.  Note. — For  other  cases,  see  Brokers.  Cent 
Dig.  §§  106-116;   Dea  Dig.  <S=>85.] 

8.  Bbokebs  «=»82  —  Action  fob  Comfenba- 
TioN— Declaration. 

A  broker's  deelaratl(»i  for  commisgions  al- 
leging that  he  "procured"  a  purchaser,  and  that 
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hit  emj^oyer  refwed  to  eoatnmmate  the  sale, 
is  not  uiBofficient  ior  failnre  to  allege  that  the 
employer  was  advised  who  the  purchaser  was. 

[Kd.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  J!  101-103;  Dec.  Dig.  <3=.82.] 

Appeal  from  Circuit  Ooort,  St  Mary's 
County;  B.  Harris  CanuOier  and  Fillmore 
BeaU,  Judges. 

"To  be  offldaliy  reported." 

Suit  by  J.  Camlllus  Howard  against  Dud- 
ley W.  Coppage  and  another,  executors  of 
William  S.  Coppage.  From  a  Judgment  for 
plalntlS,  defendants  appeaL  Beversed,  and 
new  trial  ordered. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOACA.S,  URNEE,  and  STOCKBBIDGE,  J  J. 

Geo.  Washington  Williams,  of  Baltimore 
(Comlw  &  Loker,  of  IJeonardtown,  and  John 
Holt  Richardson,  of  Baltimore,  mi  the  brief), 
for  apiiellants.  L.  AUIson  Wilmer,  of  Leon- 
ardtown  (Wilmer  A  Chlng,  of  Leouardtown, 
on  the  brief),  for  appellee. 

THOMAS,  J.  This  suit  was  brought  by 
the  appellee  to  recover  commissions  for  serv- 
ices alleged  to  have  been  rendiered  the  appel- 
lant lu  procuring  a  purchaser  of  certain 
property  of  the  appellant  situated  in  St 
Bdiary's  county,  Md. 

Tbe  appellant  was  tbe  owner  of  three 
farms  in  St  Mary's  county,  and  on  tbe  14th 
of  June,  1909,  signed  three  contracts  by 
wMch  he  authorized  the  appellee  to  sell  the 
farms,  and  agreed  to  pay  him  "a  commission 
of  5  per  centum  out  of  tbe  first  payment  on 
the  g:ross  amount  of  the  sale,"  with  the  ex- 
press understanding  that  the  appellant  was 
to  "incur  no  expense  In  the  transaction"  un- 
less the  sale  was  made.  Three  contracts  were 
signed  because  there  were  three  farms,  and 
there  is  some  confusion  In  these  contracts,  as 
they  are  printed  In  the  record,  in  regard  to 
tlie  price  at  which  the  property  was  to  be 
sold,  but  that  confusion  seems  to  be  account- 
ed for  by  the  fact  that,  while  the  clear  un- 
derstanding' was  that  tiie  appellant  was  to 
receive  $20,000  for  the  three  properties,  and 
that  they  were  to  be  sold  for  that  sum,  plus 
tbe  commissions  of  the  appellee,  separate 
contracts,  on  printed  forms  furnished  by  the 
appellee,  were  desired  in  order  to  secure  a  de- 
scription of  each  farm.  It  also  appears  from 
tbe  contracts  that  tbe  terms  of  sale  were  to 
t)e  all  cash,  or  one-half  cash  and  the  balance 
to  be  secured  by  a  mortgage  on  tbe  proper- 
ties, although  there  Is  also  some  apparent 
confusion  In  regard  to  that  growing  out  of 
the  fact  that  there  were  three  contracts,  and 
that  tbe  entire  contracts  are  not  set  out  in 
the  record. 

The  plaintiff  testified  that  in  June,  1913, 
the  defendant  telephoned  him  that  he  want- 
ed $25,000  for  the  three  farms,  and  that  be 
would  pay  the  commission  of  5  per  cent,  on 
tbat  sum  If  the  sale  was  made  for  that  price, 
and  that  be  (the  plalntilD  noted  tbe  cbauge 
«(  inrlce  on  tbe  contracts,  and  tlxereafter  ad- 


vertised the  property  for  sale  for  $25,000, 
and  then  said: 

"Finally,  on  April  23.  1914,  I  sold  the  three 
farms  to  Mr.  W.  Bernard  Duke,  of  Baltimore 
city,  for  $25,000,  one-half  to  be  paid  in  cash  as 
soon  as  the  title  could  be  searched  and  papers 
prepared,  and  the  balance  to  be  secared  by  a 
mortgage  upon  the  property,  to  be  i>aid  in  five 
years.  At  the  time  of  making  the  sale  to  Mr. 
Dnke  in  Baltimore  city  Mr.  Duke  was  jwesent, 
with  his  attorney,  Mr.  E.  McClure  Bouzer;  and 
he  (Mr.  Duke)  directed  his  said  attorney  to  pre- 
pare the  contract  of  sale  in  his  (Mr.  Konzer's) 
name  as  attorney,  and  to  sign  the  same  as  at- 
torney. After  the  contract  of  sale  had  been 
prepared  and  signed  as  directed  by  Mr.  Duke, 
ne  gave, it  to  me,  with  a  certified  check  for  .$900, 
to  take  'to  the  defendant  for  his  signature  to  the 
contract,  and  to  deliver  the  check  to  the  defend- 
ant" 

The  contract  referred  to  by  tbe  witness  is 
as  follows: 

"This  agreement  made  this  ^3d  day  of  April, 
1914,  by  and  between  W.  S.  Coopage,  of  Dray- 
den,  St.  Mary's  county,  hereinafter  called  the 
vendor,  and  E.  McClure  Rouzer,  attorney,  of 
Baltimore,  Maryland,  hereinafter  called  the  ven- 
dee, witnesseth: 

"That  the  said  vendor  does  hereby  bargain  and 
sell  unto  tlie  said  vendee,  and  the  said  vendee 
docs  hereby  purchase  from  the  said  vendor,  the 
following  property  situate  and  lying  in  St, 
Mary's  county,  Maryland :  Property  known  as 
the  Carthagina  farm,  containing  two  hundred 
acres  (200)  more  oar  less,  property  known  as 
Cooper's  Creek  farm,  containing  three  hnndrea 

f!00)  acrc^  more  or  less,  and  property  known  as 
t  George's  Paint  farm,  containing  two  hun- 
dred and  eighty-seven  (287)  acres,  more  or  less 
— together  with  the  improvements  thereon  and 
rights  appurtenant  thereto,  at  and  for  the  sura  of 
twenty-five  thousand  dollars  ($25,000),  of  which 
five  hundred  dollars  ($500)  have  been  paid  prior 
to  the  signing  hereof.  The  balance  of  said  pur- 
chase money  is  to  lie  Pnid  as  follows :  Twelve 
thousand  dollars  ($12,000)  on  or  before  the  ex- 
piration of  thirty  (30)  days  from  tbe  date  here- 
of, at  which  time  a  deed  for  the  properties  sliall 
be  executed  at  the  vendee's  expense  by  the  ven- 
dor, which  shall  convey  the  property  by  a  good 
and  merchantable  title  to  tbe  vendee.  At  the 
time  of  the  execution  and  delivery  of  the  deed 
aforesaid  the  vendee  shall  give,  and  the  vendor 
hereby  agrees  to  accept,  a  mortgage  for  the  bal- 
ance of  said  purchase  money,  to  wit,  twelve 
thousand  and  five  hundred  dollars  ($12,500) 
payable  five  years  (5)  after  date,  with  interest 
at  six  per  cent  (6%),  the  said  vendee  to  have 
the  right  to  reduce  or  pay  off  said  mortgage  at 
any  time  at  his  option. 

'^Taxes,  insurance,   and  other  charges  to  be 
paid  or  allowed  for  by  the  vendor  to  the  date  of 
transfer. 
'   "Executed  in  duplicate. 

"As  witness  our  bands  and  seals  the  day  and 
year  first  above  written. 

"[Signed]     [SeaL] 

"E.  McClure  Rouzer,  Atty.  [Seal.] 
"J.  C.  Howard." 

The  plaintiff  further  testified: 

"I  carried  this  contract  of  sale  *  •  •  with 
the  certified  check  for  $.500  with  me  to  the  de- 
fendant's house,  on  one  of  his  farms  in  St. 
Sliiry's  county,  where  he  then  was,  on  the  Thurs- 
day or  Friday  following,  and  handed  this  con- 
tract to  the  defendant  tor  his  signature,  exhib- 
iting and  tendering  to  him  the  check  for  $500. 
I  left  him  reading  the  contract  of  sale  and  went 
into  the  yard;  and  when  I  returned  he  express- 
ed himself  delighted  with  the  sale,  and  said 
everything  was  all  right  He  then  went  to  his 
.<!afe,  or  some  place,  to  look  for  his  deeds,  as  be 
said.  After  some  search  he  said  he  could  not 
find  them,  and  that  he  would  not  sign  the  con- 
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tract  that  day,  as  be  wished  to  find  Us  deeds 
first  and  to  notify  liis  children,  or  to  talk  to  his 
children  attout  it,  but  that  he  would  be  in  Ijeon- 
ardtown  the  following  Tuesday,  when  be  would 
sign  the  contract  and  settle  up.  •  *  *  He 
was  very  much  pleased  that  the  sale  had  been 
finally  made.  The  defendant  came  to  Leonard- 
town  the  following  Tuesday  and  said  to  me  he 
would  like  to  reserve  the  Carthagina  farm,  and 
adted  me  if  I  could  get  it  off  for  him.  As  Mr. 
Duke,  the  purchaser,  was  a  friend  of  mine,  I 
told  him  I  thought  I  could  do  this  for  him.  I 
telephoned  to  Baltimore,  and  they  finally  said 
they  would  let  off  the  Carthagina  farm,  as  sug- 
gested, for  $0,000,  making  the  price  for  the  oth- 
er two  farms  $19,000.  When  the  defendant  next 
came  to  Iveonardtown,  I  told  him  they  would  let 
him  off  with  the  Carthagina  farm,  for  $6,000, 
and  he  then  asked  if  I  could  not  get  him  off  with 
^e  whole  deal,  as  his  children  were  crazy  for 
him  to  keep  the  farms,  and  that  he  would  pay 
the  full  commission  of  $1,260.  I  told  him  if 
he  would  do  this  I  might  be  able  to  get  him  off. 
Afterwards  he  offered  to  pay  me  $1,000,  saying 
this  would  be  proper  commission  after  taking  off 
Carthagina  farm;  and  after  that  he  wanted  to 
make  it  $050.  I  then  refused  bis  offer,  and  be 
has  never  paid  me  a  cent.  This  was  the  last 
conversation  I  had  with  him.  On  his  first  or 
second  visit  to  l«onardtown  after  I  had  pre- 
sented the  contract  of  sale  to  him  for  his  sig- 
nature, according  to  my  recollection,  I  told  him 
Mr.  Rouzer  was  acting  as  attorney  for  Mr.  W. 
Bernard  Duke  in  purchasing  the  farm,  and  that 
Mr.  Duke  was  the  purchaser.  After  my  last 
conversation  with  the  defendant  in  Leonard- 
town  I  received  a  letter  from  Mr.  Rouzer,  Mr, 
Duke's  attorney,  dated  May  19,  1914,  com- 
plaining of  the  delay  in  closing  ^tbe  deal ;  and  I 
sent  the  defendant  this  letter,  with  a  letter  from 
me  dated  May  20,  1914,  but  he  never  returned 
the  Rouzer  letter  to  me.  as  I  requested.  After 
that,  early  in  June,  1914,  I  received  a  letter 
from  the  defendant  saying  that  his  farms  were 
not  for  sale;  and  I  promptly  turned  this  let- 
ter over  to  my  attorneys  for  their  action." 

The  letters  referred  to  by  the  witness  as 
having  been  sent  to  the  defendant  made  no 
disclosure  of  the  fact  that  Mr.  Duke  was  the 
purchaser.  On  crosa-ezamlnation  the  plain- 
tiff testified: 

"That  he  told  the  defendant  who  the  purchas- 
er was  after  he  had  made  one  or  two  visits  to 
Leonardtown ;  that  this  was  his  recollection; 
that  the  defendant  may  have  asked  the  name  of 
the  purchaser  at  the  time  the  witness  present- 
ed the  contract  of  sale  to  him ;  that  he  docs  not 
recollect  telling  the  defendant  at  the  time  who 
the  purchaser  was;  that  he  did  not  think  this 
wag  very  important  so  long  as  the  defendant 
was  satisfied  with  the  sale  and  was  getting  his 
price  for  tlie  farms ;  that  there  might  have 
been  something  said  about  a  Connecticut  man ; 
that  on  previous  occasions  they  had  talked  about 
people  from  Connecticut,  from  Cleveland,  and 
from  elsewhere ;  that  he  Ad  not  know  under 
what  impression  he  left  the  defendant  as  to  who 
the  real  purchaser  was  at  the  time  he  present- 
ed the  contract  of  sale;  that  he  did  not  know 
whether  the  defendant  thought  it  was  the  Con- 
necticut or  Cleveland  parties ;  *  *  *  that  he 
did  not  know  if  Mr.  Duke  is  now  rcndy  to  take 
the  properto :  that  he  never  carried  Mr.  Duke 
to  see  the  defendant,  and  never  told  the  defend- 
ant to  communicate  with  Mr.  Duke,  nor  did  he 
tell  Mr.  Duke  to  communicate  with  the  defend- 
ant ;  that  he  did  not  remember  bow  many  times 
the  defendant  asked  him  who  was  the  purchaser; 
that  he  did  not  think  it  important  the  defendant 
should  know  who  the  purcuuser  was  so  long  as 
he  was  perfectly  satisfied  with  the  sale  and  got 
bis  money." 

He  also  stated  that  he  made  certain  chang- 
es in  the  contracts  showing  that  the  price  at 


which  the  property  was  fo  be  sold  wu  $25,- 
000,  which  he  thought  he  had  a  right  to  do 
upon  the  authority  of  the  defendant's  letter 
of  June  20,  1909,  authorizing  blm  to  make 
corrections,  and  on  re-examination  tesUfled 
that,  after  defendant  told  him  In  June,  1913, 
that  he  wanted  $25^000  for  the  three  farms, 
he  made  a  note  of  it  on  the  three  contracts, 
as  stated  in  his  cross-examination,  and  that 
he  wrote  nothing  more  and  made  no  other 
change. 

Mr.  Dnke  testified : 

"I  live  in  Baltimore  dty,  and  am  engaged  In 
a  number  of  enterprises.  Mr.  Howard,  the 
plaintiff  in  this  caae,  came  to  me  perhaps  a 
year  before  I  became  Interested  in  the  purchase 
of  the  Coppage  farms  in  St  Mary's  eonnty, 
offering  to  sell  me  these  farms.  He  showed  me 
his  three  contracts  with  Mr.  Coppage.  I  knew 
something  about  the  farms,  although  I  had  not 
been  on  them  for  some  yeais:  so  I  went  down 
*  *  *  with  Mr.  Howard  and  looked  them  over 
before  purchasing.  Finally  I  agreed  to  purchase 
the  three  farms  for  $25,000,  according  to  the 
terms  of  the  contracts  of  Mr.  Coppage  with  Mr. 
Howard,  and  I  instructed  my  attorney,  Mr.  E. 
McClure  Rouzer,  to  prepare  the  contract  of 
sale  for  Mr.  Coppage's  signature,  which  he  did, 
according  to  my  direction,  and  ngned  it  as  my 
attorney,  by  my  direction.  I  had  a  certified 
check  made  for  $600  and  delivered  to  Mr.  How- 
ard to  be  given  to  the  defendant.  I  was  ready, 
willing,  and  able  to  comply  with  the  terms  of 
sale  as  stated  in  the  contract.  Z  directed  Mr. 
Rouiser,  as  my  attorney,  to  write  the  letter  to 
Mr.  Howard  of  May  19,  1914,  complaining  ot 
the  delay,  and  was  then  and  thereafter  ready, 
willing,  and  able  to  pay  for  this  property.  I 
was  always  ready,  willing,  and  able  to  buy  thit 
property  and  to  pay  for  it,  and  did  not  give  up 
the  idea  until  a  month  or  so  ago,  when  I  de- 
termined I  did  not  care  to  Ut»  in  the  conntrr. 
I  could  have  paid  cash  for  it,  but  I  told  Mr. 
Howard  it  would  be  perfectly  satisfactory  to 
take  it  on  mortgage  for  one-half,  according  to 
his  agreement  with  Mr.  Coppage.  I  did  not  deil 
directly  with  Mr.  Coppage,  and  neither  saw  dot 
spoke  to  him  in  the  matter,  nor  did  my  attorney, 
Mr.  Rouzer;  all  our  communications  and  ded- 
ings  being  with  Mr.  Howard,  Mr.  Coppage's 
agent.  I  had  the  title  examined  by  a  title  com- 
pany at  my  expense.  I  did  not  care  to  be  known 
m  the  deal  at  that  time,  and  so  instructed  mj 
attorney  to  sign  the  contract  of  sale.  Some 
years  ago  I  instructed  Mr.  Howard,  the  plaintif, 
with  whom  I  have  had  a  nomber  of  real  estate 
transactions,  not  to  disclose  my  name  in  makiaf 
the  deals.  I  did  not  give  him  any  porticiiltt 
instructions  in  this  case." 

The  defendant  testified  as  follows : 
"I  live  in  St  Mary's  county,  and  I  am  one  of 
the  judges  of  the  orphans'  court  of  St  Mary'i 
county.  I  came  to  St.  Mary's  county  in  lt*8. 
I  remember  the  contract  of  sale  signed  by  Mr. 
Rouzer  which  Mr,  Howard,  the  plaintiff,  banded 
to  me  to  sign.  Mr.  Howard  had  called  me  up 
over  the  phone  before  that  and  said  he  had  u 
offer  of  $23,000  for  the  property.  I  told  him  1 
could  not  consider  anytibing  less  than  $25,000. 
The  terms  of  the  contract  of  salb  as  presented 
to  me,  were  $25,000,  half  cash,  balance  on  mort- 
gage to  run  for  five  years  at  5  per  cent  inte^ 
est  I  asked  him  who  the  purchaser  was,  and 
each  time  he  said  he  did  not  know.  I  thoufbt 
from  what  he  said  that  they  were  parties  from 
Connecticut  I  refused  then  to  sign  the  con- 
tract. When  I  came  to  Leonardtown  the  fol- 
lowing Tuesday,  it  being  my  duty  as  judge  of  the 
orphans'  court  to  come  to  towq  every  other 
Tuesday,  Mr.  Howard  said  to  me  he  would 
report  all  off  and  no  sale,  as  I  told  him  on  the 
day  the  contract  was  presmted  to  me  and  oa 
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this  Tneaday  that  I  wmdd  not  tiga  it  Thia 
ia  the  last  convenatioii  we  had  as  to  the  asle 
of  the  property.  Later,  when  plaintiff  made  a 
dalm  for  oommiBsions,  we  talked  about  commis- 
Biona  and  aome  matters  of  compromise.  The 
plaintiif '  never  told  me  the  name  of  the  pur- 
chaser, but  led  me  to  believe  that  it  was  some- 
body in  Connecticut.  I  never  knew  Mr.  Duke 
'was  the  purchaser  until  to-day.  Mr.  Duke  never 
commanicated  with  me.  I  listed  the  property  so 
long  ago  it  (ot  out  of  my  mind  about  listing. 
I  improved  the  property  at  a  cost  of  from  $5,000 
to  $10,000:  built  bams,  houses,  and  wire  fenc- 
es on  the  Cooper's  Creek  farm.  I  would  have 
taken  S26,000  cash.  I  don't  think  I  put  any- 
thing about  mortgages  in  any  of  the  agreements. 
I  objected  to  the  terms  of  the  contract,  not 
knowing  who  the  purchaser  was,  and  to  the 
5  per  cent,  interest  on  the  mortgage.  As  I  did 
not  like  the  terms  of  the  sale  and  didn't  know 
the  purchaser,  I  wanted  to  speak  to  my  children 
abont  it.  I  never  accepted  the  terms  of  sale. 
When  I  signed  the  contracts  of  employment, 
there  was  nothing  in  them  as  to  one-half  mort- 
gage on  the  whole  property,  and  I  never  pat  the 
words  '$26,000  three  tracts'  on  any  of  the  con- 
tracts." 

On  croes-examlnatlon  the  defendant  stated 
that  he  signed  the  three  contracts  of  1909, 
which  were  shown  him,  and  filled  In  the 
blanks,  but  that  he  did  not  think  he  wrote 
anything  about  mortgages  "nor  the  figures 
and  words  '$20,000,'  or  '$25,000,  three  tracts,' 
In  any  contract"  He  was  also  shown  the 
contract  of  sale  ottered  in  evidence,  and  he 
stated  that  it  looked  like  the  one  presented  to 
him  by  the  plaintifl,  and,  when  he  was  asked 
what  reason  he  gave  Mr.  Howard  for  not 
signing  the  contracts  of  sale  on  the  day  it 
was  presented  to  him,  be  said  it  was  because 
of  the  6  per  cent  interest,  and  because  he 
wanted  to  talk  to  his  children  about  it  first, 
bat  that  he  did  not, remember  giving  any  oth- 
er reason ;  that  be  wrote  the  letter  referred 
to  by  the  plaintiff  stating  that  the  farms 
were  not  for  sale,  but  had  no  recollection  of 
receiving  the  letter  of  the  plaintiff  of  May 
20,  1914,  Inclosing  a  letter  from  Mr.  Rouzer. 

We  have  set  out  the  evidence  somewhat 
at  length  because  the  defendant  offered  a 
number  of  prayers  for  the  purpose  of  with- 
drawing the  case  from  the  jury,  all  of  which 
we  think,  for  the  reasons  hereinafter  stated, 
were  properly  rejected. 

[1, 2]  It  is  important  to  bear  In  mind  that 
the  claim  in  this  case  is  not  for  commissions 
on  the  consideration  of  a  sale  actually  made, 
bat  for  commissions  claimed  to  have  been 
earned  in  the  performance  of  a  contract  au- 
tborhUng  the  plaintiff  to  sell  or  to  procure 
a  purchaser  for  the  property.  In  the  case 
ot  Biggs  V.  TunibaU,  106  Md.  135,  66  AU. 
13,  8  L.  B,  A,  (M.  S.)  824,  11  Ann.  Cas.  783, 
where  the  court  held  that: 

"A  real  estate  broker  is  not  entitled  to  recover 
from  a  vendor  commissions  for  making  a  sale  of 
property,  if  the  purchaser  jjrocured  by  him  fails 
or  refiii^es  to  pay  the  en&re  purchase  money, 
althiHigb  a  bin^g  contract  of  siale  was  executed 
by  the  vendor  and  purchaser" 

— Judge  Pearce  bad  occasion  to  review  some 
of  the  decisions  in  this  state,  and  observed: 
"In  Keener  t.  Harrod,  2  Md.  70,  66  Am.  Dec. 
706,  the  court  said,  The  legal  import  of  uu 
agreement  to  ptacure  a  purchaser  binds  the 


party  to  name  a  person  who  idtiniataly  buys  Ae 
property,'  as  was  held  in  Murray  v.  Carrie,  82 
£Sng.  Com.  Law,  641,  cited  by  the  oonrt  in  sup- 
port of  its  language.  In  Kimberly  v.  Henderson 
&  Lupton,  29  Md.  616,  the  court  said:  To 
be  entitled  to  their  commissions  as  brokers  they 
should  have  completed  the  sale;  that  is,  they 
should  have  found  a  purchaser  in  a  sitnatioD 
and  ready  and  wUling  to  complete  the  purchase 
according  to  the  terms  agreed  upon.  The  under- 
taking to  procure  a  purchaser  requires  the  par- 
ty so  undertaking  to  produce  a  party  capable 
and  who  ultimately  Mcomea  the  purchaser. 
These  propositions  are  settled  in  ^ener  v.  Har- 
rod &  Brooke,2  Md.  63  [66  Am.  Dec.  706],  and 
McGavock  v.  Woodlief,  20  How.  221  [16  L.  Ed. 
884]."* 

He  also  quoted  the  statement  of  the  STf 
preme  Court  In  the  ease  of  McGavock  t. 
Woodlief,  20  How.  229,  16  L.  Ed.  884,  dted 
by  Judge  Alvey  In  Kimberly  ▼.  Henderson, 
supra:  ' 

'The  broker  must  complete  the  sale,  that  is. 
he  must  find  a  purchaser  in  a  aUnation  and 
ready  and  wilUng  to  complete  the  purchase  on 
the  terms  agreed  on,  before  be  is  entitled  to  his 
commissions.  Then  he  will  be  entitled  to  them, 
though  the  vendor  refuse  to  go  on  and  perfect 
the  sale." 

In  Scbwartze  v.  Xearly,  31  Md.  270,  Judge 
Boblnson  said: 

"If  there  were  a  special  contract,  by  which  the 
appellee  was  not  to  receive  any  compensation, 
unless  the  property  was  sold  at  a  stated  price, 
he  was  not  entitled  to  recover,  unless  the  prop- 
erty was  sold  at  that  price,  or  unless  he  intro- 
duced a  purchaser  who  was  willing  to  buy,  and 
was  prevented  from  making  the  sale  by  the  fault 
of  the  defendant." 

In  the  case  of  Walker  v.  Baldwin  &  Frick, 
106  Md.  610,  68  Atl.  26,  tbe  court  said: 

"All  the  cases  agree  that  the  disclosure  of  the 
purchaser's  name  and  the  putting  of  him  in 
communication  with  the  defendant  by  the  plain- 
tiff must  be  not  only  the  foundation  upon  which 
the  negotiation  was  begun,  but  upon  which  it 
was  conducted  and  the  sale  ultimately  made. 
Keener  v.  Harrod,  2  Md.  71  [56  Am.  Dec.  7061 ; 
HoUyday  v.  Southern  Agency,  100  Md.  296  [59 
AtL  646].  The  broker  must  be  shown  to  bo  the 
procuring  cause  of  the  sale.  The  intervention 
of  the  plaintiff  in  beginning  the  negotiations  and 
their  subsequent  culmination  in  a  sale  will  not 
suffice  unless  those  negotiadons  were  the  ulti- 
mate cause  of  the  sale/' 

And  tbls  language  In  Walker's  Case  was 
quoted  by  tbe  court  In  the  later  case  of 
Martien  v.  Baltimore  aty,  109  Md.  260,  71 
Atl,  966. 

It  is  said  in  19  Cyc.  246: 

"A  broker  employed  to  find  a  purchaser  is 
not  entitled  to  a  commission  where  no  sale  is 
made,  unless  the  purchaser  is  able,  ready,  and 
willing  to  take  the  property  upon  the  terms 
specified  by  the  principal.  Upon  producing  such 
a  per^n  the  broker  becomes  entitled  to  a  com- 
mission whether  or  not  a  sale  is  consummated." 

And  on  page  258  of  the  same  authority  we 
find  tbe  statement: 

"If  a  broker  who  has  found  a  customer  does 
not  take  a  binding  contract  from  him,  he  must 
introduce  the  customer  to  the  principal,  else  he 
is  not  entitled  to  compensation.  *  *  *  The 
broker  must  bring  the  parties  together." 

By  the  act  of  1910  (chapter  178,  {  17,  art 
2,  Code)  It  is  provided: 

"Whenever,  in  the  absence  of  [an]  agreement 
to  tbe  contrary,  a  real  estate  broker  employed 
to     sell    *    *    •    real     or     leasehold     estates 
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*  *    *    pMcorca  In   good  faith   a   parohaser, 

*  *  *  and  the  person  bo  procared  is  accepted 
aa  aacli  by  tlie  employer,  and  enters  into  a  valid, 
binding  and  enforceable  written  contract  of  sale, 
purchase,"  etc.,  "in  terms  acceptable  to  the  em- 
ployer,  and  such  contract  is  accepted  by .  the 
employer  and  signed  by  him,  the  broker  shall  be 
deemed  to  have  earned  the  customary  or  agreed 
commission,  •  •  *  unless  the  performance  of 
such  contract  [is]  hindered  or  delayed  by  any 
act  of  the  broker." 

It  is  dear  upon  the  authorities  referred 
to  that  to  entitle  a  broker  employed  to  sell 
or  to  find  a  purchaser  of  real  estate  to  re- 
cover commissions,  where  no  contract  of 
sale  is  executed  by  his  employer  and  the 
purchaser,  It  is  incumbent  upon  liim  to  show 
not  only  tiiat  be  procured  a  person  who  was 
ready,  willing,  and  able  to  purchase  the 
property  upon  the  terms  authorized  by  his 
employer,  but  also  that  his  employer  was  ad- 
vised of  that  fact  and  given  an  opportunity 
to  complete  the  sale  to  the  proposed  pur- 
chaser, and  that  the  sale  was  not  consum- 
mated because  of  his  employer's  default 
The  mere  fact  that  the  broker  lound  a  will- 
ing and  capable  purchaser  is  not  enough. 
It  is  obvious  that  he  is  not  entitled  to  com- 
pensation for  such  services  unless  his  em- 
ployer is  afforded  an  opportunity  to  receive 
the  benefits  of  them. 

Now,  the  evidence  shows  that  the  purchas- 
er procured  by  the  plaintiff  was  Mr.  Duke, 
who,  it  appears  from  the  evidence,  was  ready 
and  willing  and  capable  of  buying  the  prop- 
erty upon  the  terms  the  appellant  agreed  to 
sell  it.  But,  according  to  the  evidence  pror 
duced  by  the  defendant,  he  never  knew  un- 
til the  day  of  the  trial  that  Mr.  Duke  was 
the  real  purchaser,  and  he  states  that  each 
time  he  asked  the  plaintiff  who  the  purchas- 
er was  he  said  he  did  not  know,  and  left 
him  under  the  impression  that  they  were 
parties  from  Connecticut.  The  only  per- 
son that  he  was  advised  of  as  being  the 
purchaser  was  Mr.  Rouzer,  who  signed  the 
proposed  contract  of  sale  as  attorney,  and 
there  is  no  evidence  in  the  case  to  show 
that  Mr.  Rouzer  was  capable  of  buying  the 
property.  But,  apart  from  that,  under  the 
terms  of  the  proposed  sale,  the  defendant 
was  required  to  take  a  mortgage  for  one- 
half  of  the  purchase  money,  payable  live 
years  after  date.  Under  such  circumstances 
the  defendant  was  clearly  entitled  to  know 
who  the  purchaser  was. 

[3]  A  broker  employed  to  sell  real  estate 
occupies  a  quasi  fiduciary  relation  to  his 
employer,  and  in  bis  dealings  with  him  is 
bound  to  act  in  good  faith  and  to  make  dis- 
closure of  matters  that  are  material  and 
might  affect  the  action  of  his  employer  in  the 
premises.  This  principle  is  fully  recognized 
in  this  state.  Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  66;  Blake  v.  Stump,  73  Md. 
160,  20  AtL  788,  10  L.  R.  A.  103 ;  Hambleton 
V.  Rhind,  84  Md.  456,  36  Atl.  597,  40  L.  R. 
A.  216.  It  Is  said  In  23  Am.  St,  Eng.  Ency. 
of  Law  (2d  Ed.)  921: 


"Where  the  broker  does  not  diadose  the  name 
of  the  purchaser,  the  owner  may  refuse  to  sell 
without  being  Uable  for  commisaions,  as  be  is 
entitled,  in  such  case,  to  act  upon  the  snpposi- 
tion  that  the  broker  himself  is  the  propoaea  pur- 
chaser." 

And  in  the  case  of  Gerding  v.  Haskin,  141 
N.  T.  514,  36  N.  E.  601,  the  court  said: 

"Before  a  real  estate  broker  can  recover  liii 
compensation,  he  is  iM>und  to  prove  diat  he 
found  a  purchaser  and  produced  him  to  liia  prin- 
cipal ready  and  willing  to  purchase  Uie  red  es- 
tate upon  his  terms." 

See,  also,  Wylle  v.  Marine  Nat  Bank,  61 
N.  Y.  416;  Hayden  v.  GrlUo,  26  Mo.  App. 
2S9;  Hayden  v.  OrUlo,  35  Mo.  App.  647; 
Veasey  v.  Carson,  177  Moss.  117,  58  N.  B. 
177,  53  L.  R.  A.  241 ;  Young  v.  Hughes.  32 
N.  J.  Bq.  372;  Pratt  v.  Patterson,  112  Pa. 
475,  3  Att.  858;  Wilkinson  v.  McCullongh, 
106  Pa.  205,  46  Atl.  357,  79  Ahl  St  Rep.  702. 

The  appcUee  eites  the  statement  in  23 
Am.  &  Eng.  Ency.  of  Law,  923: 

"While  the  owner  is  entitled  to  know,  the  name 
of  the  purchaser,  and  it  has  been  asserted  that 
so  long  as  there  is  uncertainty  as  to  the  pur- 
chaser the  broker  cannot  claim  performance  of 
a  contract  and  demand  his  comi>ensation,  it  hu 
also  been  held  that  the  failure  of  the  broker  to 
disclose  the  name  of  the  purdiaser  Is  not  snd 
a_  breach  of  good  faith  as  will  deprive  him  of  tb» 
right  to  commissions,  unless  such  informstioD  is 
material  to  the  owner  and  might  affect  his  sc- 
tion  in  the  premises." 

But  the  cases  dted  In  the  note  in  snnwrt 
of  the  text  hold  that  where  the  vendor,  bf 
reason  of  the  terms  of  the  sale,  by  whldi  only 
part  of  the  purdiase  money  Is  paid  In  cash, 
is  interested  In  the  financial  responsibility  of 
the  purchaser.  It  Is  the  duty  of  the  broker  to 
disclose  the  name  of  the  purchaser.  Yeaaey 
V.  Carson,  supra,  177  Mass.  117,  58  N.  B.  177. 
Mr.  Rouzer  would  have  been  i>ersonally  lia- 
ble upon  the  contract  of  sale  tendered  to  the 
defendant  (Manning  v.  Embert  126  Md.  545. 
95  Atl.  64),  but  in  order  to  bind  his  princiital 
the  contract  should  have  been  executed  hi 
his  name  In  pursuance  of  an  authority  un- 
der seal  to  do  so.  1  Poe,  P.  ft  P.  f  358;  Land 
Co.  V.  Doll,  35  Md.  89,  6  Am.  Rep.  360;  Wan- 
amaker  v.  Bowes,  36  Md.  55. 

[4]  If  the  evidence  produced  by  the  de- 
fendant was  believed  by  the  Jury,  then  their 
verdict  should  have  been  for  the  defendant, 
and  the  defendant  was  entitled  to  instroc- 
tlons  presenting  his  theory  of  the  case.  On 
the  other  hand,  the  plaintiff  testified  that  he 
told  the  defendant  that  Mr.  Duke  was  the 
purcliaser.  If  the  jury  accepted  that  view 
of  the  case,  and  found  that  the  defendant 
with  that  knowledge  refused  to  consummate 
the  sale  to  him,  then  the  plaintiff  was  en- 
titled to  recover. 

[fi]  The  plaintiff's  first  prayer  Instructed 
the  jury  that,  if  they  found  that  the  plain- 
tiff "procured  a  purchaser"  who  was  ready, 
willing,  and  able  to  pay  for  the  property,  asd 
that  he  notified  the  defendant  of  that  fact, 
and  the  defendant  reused  to  consummate 
the  sale,  their  verdict  should  be  for  the  plain- 
tiff.    Every  prayer  should  be  framed  wlUi 
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refierence  to  the  facts  of  the  partitnjlar  case, 
and,  for  the  reasons  stated,  we  tblnk  that 
this  prayer  was  calculated  to  mislead  the 
}ury.  Unless  the  defendant  was  advised  who 
the  purchaser  was,  and  was  thereby  given  an 
opportnnlty  to  consummate  the  sale  to  him, 
the  plaintiff  was  not  entltlpd  to  recover. 
This  prayer  was  also  In  conHlct  with  the 
defendant's  ninth  prayer,  which  was  grant- 
ed, and  which  instmcted  the  jury  that,  if 
the  plaintiff  did  not  disclose  the  name  of  the 
real  porchaser  or  put  the  defendant  In  com- 
mnnlcatlon  with  him,  their  verdict  sbonld  be 
for  the  defendant. 

[61  We  think  the  modification  of  the  de- 
fendant's ninth  prayer  was  also  calculated  to 
mislead  the  Jury.  If  the  plaintiff  dtd  not  dis- 
close the  name  of  the  real  purchaser  or  put 
the  defendant  in  communication  with  him, 
the  Jury  would  not  have  been  warranted,  up- 
on the  evidence  In  this  case,  in  finding  that 
the  failure  of  the  defendant  to  consummate 
the  sale  was  occasioned  by  his  own  fault. 
We  find  no  error  in  the  mllng  of  the  court 
on  the  other  prayers  referred  to  in  the  plain- 
tiff's fourth  exception. 

[7]  At  the  conclusion  of  the  testimony  the 
defendant  moved  the  court  to  strike  out  the 
evidence  of  the  contract  signed  by  Mr.  Rouz- 
er,  which  had  been  admitted  by  the  court 
subject  to  exception.  While,  for  the  reasons 
stated,  the  defendant  was  under  no  obliga- 
tion to  sign  that  contract,  we  think  the  con- 
tract, tn  connection  with  the  testimony,  of 
the  plaintiff  and  Mr.  Duke,  was  evidence  of 
the  terms  upon  which  the  latter  agreed  to 
pnrcbase  the  property,  and  therefore  admis- 
sible for  that  purpose.  There  was  no  error 
In  the  mlings  on  the  evidence  referred  to  in 
the  other  exceptions.  The  plaintiff  testified 
that  be  made  no  changes  in  the  contracts 
between  him  and  the  defendant,  except  to 
note  thereon  the  change  in  the  price  at  which 
the  properties  were  to  be  sold. 

[I]  Tlie  declaration  is  free  from  the  objec- 
tions urged  by  the  appellant,  and  the  demur- 
rer was  therefore  properly  overruled.  While 
the  allegations  are  that  the  plaintiO  pro- 
cured  a  parchaser  of  the  pr<%)erty,  the  dec- 
laration also  avers  that  the  defendant  re- 
fused to  consummate  a  sale  to  the  parchaser 
procured  by  the  plaintiff.  While  we  have 
said  that  tlie  word  "procured,"  as  used  In  the 
plaintiff's  first  prayer,  was,  in  view  of  the 
evidence  in  the  case,  misleading,  we  think  the 
declaratl<M)  should  be  construed  as  averring 
that  the  plaintiff  procured  a  purchaser,  etc, 
and  that  the  defendant  refused  to  make  the 
sale  to  Mm,  which  implies  that  the  defendant 
was  advised  who  the  purchaser  was. 

By  reason  of  the  errors  pointed  out  in  the 
ralloBS  in  the  fourth  exception,  the  Judgment 
of  the  court  below  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs  to  the  ap- 
pelant, and  a  new  trial  awarded. 


CARLL  V.  BROWN. 

(Sopreme    Oourt    of    Pennsylvania.     Jan.    3, 

1016.) 
Masteb  and  Servant  $=s239  —  It;jdkt  to 
Sebvant  —  DANGEBotrs  MACHiNEBr  — Non- 
butt. 

Where,  In  an  employe's  action  toe  injuries 
sustained  while  he  was  filling  an  oil  cup,  it  ap- 
peared that  the  cup  was  dangerously  close  to 
moving  machinery,  that  he  had  not  been  in- 
stracted  to  fill  it  any  particular  time  or  while 
the  machinery  was  in  motion,  and  that  be  could 
have  easily  have  fiUed  it  at  a  time  when  there 
was  no  danger,  a  nonsuit  was  properly  entered, 
[Ed.  Note.— For  other  cases,  see  Master  and 
ServBnt,  Cent.  Dig.  H  749,  750;  Dec.  Dig, 
«S9239.] 

Appeal  from  Court  of  Common  Pleas,  For- 
est County. 

Trespass  by  Warren  CarH  against  Frank 
K.  Brown  to  recover  damages  for  i^rsonnl 
injuries.  From  Judgment  refusing  to  take 
off  nonsuit,  plaintiff  appeals.    Afllnned. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  JJ. 

Edmond  0.  Breene  and  Wm.  J.  Breene, 
both  of  Oil  City,  and  A.  0.  Brown,  of  Tion- 
esta,  for  appellant.  F.  J.  Maffett,  of  Clarion, 
T.  F.  Ritchey,  of  Tlonesta,  and  H.  M.  Rimer, 
of  Clarion,  for  appellee. 

POTTER.  J.  This  is  an  appeal  from  the 
refusal  of  the  court  below  to  take  oS  a  Judg- 
ment of  compulsory  nonsuit.  The  defendant 
was  charged  with  negligence  in  falUng  to 
properly  guard  dangerous  machinery.  The 
trial  judge  entered  judgment  of  compulsory 
nonsuit  on  the  ground  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  lat- 
ter was  employed  to  clean  up  the  floor  of  de- 
fendant's sawmill  after  the  day's  work  was 
finished,  and  to  oil  the  madilnery.  An  oil 
cup  was  located  three  or  four  Inches  below 
the  point  where  the  cogs  of  a  vertical  and 
a  horizontal  shaft  intermeshed.  In  order 
to  reach  the  cup  plaintiff  would  get  up  on 
the  table  which  held  the  rolls,  reach  over 
the  shaft,  holding  the  oil  can  in  his  right 
hand,  and  pour  the  oil  into  the  cup.  He  did 
this  when  the  band  saw  was  being  changed, 
which  occurred  once  or  twice  a  day.  At  that 
time  the  rolls  were  stopped,  but  the  shafts 
continued  in  motion  all  day.  Plaintiff  was 
not  instructed  to  oil  the  shaft  in  this  way 
or  In  any  particular  way,  but  merely  to  oil 
the  rolls  and  the  shafting.  He  worked  at  the 
mill  cleaning  up  in  the  evening,  and  might 
have  oiled  the  shaft  at  that  time  with  per- 
fect safety.  It  was  necessary  to  oil  but  once 
a  day.  On  the  day  of  the  accident,  it  appears 
that,  while  the  shafts  and  cogs  were  in  mo- 
tion, plaintiff  got  upon  the  table  on  his  knees, 
placed  his  left  hand  on  top  of  the  table  and 
held  the  oil  can  in  his  right  hand,  reaching 
below  the  cogs  as  far  as  he  could,  and  turn- 
ed the  can  up  to  the  oil  box.    In  some  way 
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the  spout  caagtat  In  tbe  cogs,  and  plaintiff's 
hand  and  arm  were  drawn  in  and  injured. 
The  court  below  was  of  opinion  tbat  "the 
plaintiff  voluntarily  and  unnecessarily  en- 
gaged in  an  apparently  dangerous  act  In  an 
obviously  unusual  and  dangerous  manner, 
and  thereby  became  chargeable  with  contrib- 
utory negligence."  An  additional  reason,  was 
that  he  might  have  oiled  the  shaft  with 
safety  at  a  time  when  the  mill  was  shut 
down.  We  agree  with  the  conclusion  reach- 
ed by  the  trial  Judge.  We  can  find  nothing 
in  the  evidence  to  show  any  necessity  for 
filling  the  oil  cup,  or  oiling  the  shaft  while 
the  machinery  was  in  motion.  The  oUlng 
needed  to  be  done  but  once  a  day,  and  this 
could  have  been  done  in  safety  after  the  ma- 
chinery was  stopi>ed  in  the  evening.  He  was 
required  to  be  in  attendance  at  that  time  in 
order  to  dean  up  the  mill  as  part  of  his  reg- 
ular duty.  If  for  any  reason  it  was  not  ad- 
visable to  oil  the  machinery  at  that  time, 
no  reason  was  shown  why  It  should  not  have 
been  done  in  the  morning  before  it  was  starts 
ed,  or  at  the  noon  hour,  from  12  to  1,  when 
It  appeared  from  the  testimony,  the  mill  was 
shut  down,  and  the  machinery  did  not  run. 
The  only  fair  inference  to  be  drawn  from 
the  evidence  Is  that  the  plaintiff  chose  to 
oil  the  machinery  when  it  was  In  motion, 
rather  than  when  it  was  standing  still,  and 
that  he  did  this  In  an  obviously  dangerous 
way.'  We  think  the  trial  court  was  fully 
}ustlfled  In  refusing  to  take  off  the  judgment 
of  compulsory  nonsuit. 

The  assignment  of  error  Is  overruled,  and 
the  Judgment  Is  affirmed. 


WILMORB  COAL  00.  ▼.  HOLSOPPLB. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1»16.) 

1.  Injunction  <S=»9— Cdttino  op  Timbkb. 

Where,  in  a  suit  to  enjoin  the  cutting  of 
timber,  it  appeared  that  an  agreement  between 
the  parties  entitled  defendant  to  cut  timber  on 
a  part  of  the  land  inadequately  described  by  a 
sketch  attached  to  the  agreement  and  purporting 
to  fix  its  limits,  and  It  appeared  that  defendant 
not  only  had  not  agreed  but  had  refused  to  be 
bound  by  a  survey  made  to  fix  the  limits,  the 
bill  was  properly  dismissed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  8;   Dec.  Dig.  <S=>9.] 

2.  Injunction  «=>9  —  Right  to  Reuedt  — 
DouBTFUx  lyKOAt  Right. 

Injunction  will  not  lie  to  prevent  an  inter- 
ference with  a  doubtful  legal  right  Involvine 
disputed  questions  of  fact,  it  being  essential 
that  complainant  first  have  his  right  determined 
in  an  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  8 ;  Dec.  Dig.  <S=»9.] 

Appeal  from  Court  of  Common  Pleas, 
Somerset  County. 

Bill  in  equity  for  an  Injunction  by  the  Wll- 
more  Coal  Company  against  Rnssel  Holsop- 
ple.  Prom  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 


Ai^ed  before  BROWN,  O.  J.,  and  MSB- 
TREZAT,  POTTER,  STEWAUT,  MO!SCH< 
ZISKBR,  and  FRAZBR,  33. 

Chas.  a  Ealy  and  Chas.  P.  TJhl,  Jr.,  both 
of  Somerset,  and  Percy  Allen  Rose,  of  Johns- 
town, for  appellant  John  G.  Ogle,  of  Somer- 
set, for  appellee. 

BROWN,  O.  J.  [1]  This  bill  was  for  an 
injunction  to  restrain  the  appellee  from  cat- 
ting trees  on  lands  belonging  to  the  appellant, 
in  Paint  township,  Somerset  county,  known 
as  the  Murdock  tract  The  following  mate- 
rial facta,  found  on  sufficient  evidence  by  the 
learned  Judge  below,  specially  presiding,  led 
to  the  dismissal  of  the  bill:  Russel  Hols- 
opple,  the  appellee,  in  the  year  1900,  was  the 
owner  of  certain  standing  timber  on  a  tract 
of  land  containing  15  acres,  known  as  tbe 
James  P.  Thomas  tract  situated  at  mine  No. 
39  of  the  Berwlnd-Whlte  Coal  Mining  Com- 
pany. That  company  entered  on  this  land, 
being  the  owner  of  the  surface  and  the  an- 
derlying  coal,  and  cut  and  removed  from  It 
without  the  c<m8ent  of  Holsopple,  trees  which 
belonged  to  him.  He  Informed  the  coal  com- 
pany, through  Charles  Wisslnger,  its  repre- 
sentative, who  had  charge  of  the  cutting  and 
removal  of  the  trees,  that  he  was  the  owner 
of  them,  and  Wisslnger,  in  turn,  Informed 
him  that  his  company  would  ccnnpensate  him 
for  them.  Subsequently  Holsopple  and  Wis- 
slnger went  upon  the  Murdock  tract  belong- 
ing to  the  appellant  and  viewed  the  timber 
on  It  as  a  preliminary  step  In  a  proposed  set- 
tlement with  the  appellee  for  the  timber  tak- 
en  by  the  Berwlnd-Whlte  Coal  Mining  Com- 
pany from  the  Oniomas  tract.  This  was  done 
under  some  agreement  between  the  Berwlnd- 
Whlte  Coal  Mining  Company  and  the  appel- 
lant that  the  appellee  should  have  the  rigbt 
to  cut  timber  from  Its  land  to  reimburse  him 
for  his  timber  cut  and  removed  by  the  Ber- 
wlnd-Whlte Coal  Mining  Company.  'iTie  de- 
tails of  the  preliminary  arrangement  as  to 
the  quantity  of  timber  on  the  Murdock  tract 
to  be  given  to  Holsopple,  In  exchange  for  bis 
timber  taken  from  the  Thomas  tract  are  in- 
definite and  uncertain;  the  averments  of 
the  appellant  as  to  them  being  denied  by  the 
appellee.  The  only  persons  who  were  present 
at  the  meeting  on  the  ground  were  the  appel- 
lee and  Wisslnger,  acting  for  the  appellant 
On  January  22,  1901,  some  time  {ifter  this 
meeting  on  the  ground,  an  article  of  agree- 
ment was  prepared  by  the  officials  of  the 
Berwlnd- White  Coal  Mining  Company  from 
data  furnished  them  by  Wisslnger,  which  had 
for  Its  purpose  an  adjustment  of  the  claim 
of  Holsopple  against  the  said  company,  to 
which  a  sketch  of  the  territory  of  the  Mar- 
dock  tract  that  was  to  be  cut  over  bj  the 
defendant  was  attached,  and  the  same  was 
duly  executed  by  the  sakt  coal  mining  com- 
pany and  the  appellee.  Under  this  agree- 
ment Holsopple  went  upon  the  Murdoch  tract 
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and  began  cottlBB  and  waiOTlng  timber  In  a 
BOQtherly  and  sontheasterly  dlrectloB  from  a 
railroad  right  ot  way.  On  May  15, 1006,  the 
Berwlnd>Whlte  Goal  Mining  Company  jcanaed 
a  snrvey  to  be  made  ot  the  land  uiton  vbldi 
It  contended  Holaopple  was  to  have  the  tim- 
ber In  exchange  as  aforesaid,  fixing  the  bound- 
artes  which  were  Indicated  by  Wlaslnger  to 
the  sureyor  of  the  cMopany  as  having  been 
those  agreed  upon  by  himself  and  Holsopple 
at  and  before  the  execution  of  the  agreem«it 
of  January  22,  1901,  and  It  was  determined 
by  this  survey  that  the  land  upon  which  the 
timber  was  to  be  cut  contained  5V&  acres. 
It  was  admitted,  however,  as  contended  for 
by  the  defendant,  that  he  was  not  present  at 
this  snrvey,  but,  on  the  day  following,  was 
present,  at  least  part  of  the  time,  when  the 
lines  of  the  said  survey  were  gone  over  by 
persons  representing  the  appellant  The  tes- 
timony doee  not  show  that  Holsopple  express- 
ed hlms^  as  agreeing  to  the  boundaries 
fixed  by  this  surv^;  but,  on  the  contrary, 
his  testimony  Is  that  be  refused  to  accept  the 
survey  of  May  15,  1906,  aa  fixing  the  limits 
of  hla  right  to  cut  timber  on  the  Murdock 
tract,  and  he  contends  by  his  answer  and  in 
his  testimony  that,  under  the  terms  of  the 
said  agreement,  he  is  entitled  to  all  the  tim- 
ber on  the  said  tract  south  of  the  railroad 
right  of  way,  excepting  <mly  the  hldcory  tim- 
ber thereon. 

The  appellant  attached  to  its  bill  and  made 
part  of  it  the  agreement  of  January  22,  1901, 
between  the  Bervrind-Whlte  Coal  Mining 
Company  and  the  appellee,  which  was  exe- 
cuted hf  the  coal  mining  company  in  pursu- 
ance of  authority  given  to  It  by  the  Wilmore 
Coal  Company,  and  the  averment  of  that 
company,  the  appellant,  is  that,  under  this 
agreement,  the  appellee  was  to  have  the  right 
and  privilege  of  cutting  timber  from  the  Mur- 
dock  tract  equal  in  value  to  that  which  the 
Berwind- White  Coal  Mining  Company  had 
cut  from  the  Thomas  tract  Nothing  is  to  be 
found  in  the  agreement  supporting  this  aver- 
ment If  it  appeared  from  the  same  that  the 
appellee  was  to  cut  timber  from  a  defined 
part  of  the  Mnrdock  tract  designated  by 
metes  and  bounds,  or  made  certain  by  monu- 
ments on  the  ground,  the  appellant's  bill 
would  He  to  restrain  blm  from  cutting  else- 
where ;  but  the  situation  as  presented  to  the 
learned  chancellor  below  was  a  written  agree- 
ment i>ermitting  the  appellee  to  cut  timber  on 
land  of  wldcfa  a  vague  sketch  was  attached 
to  the  agreement,  the  only  limitation  upon  his 
right  to  ent  being  that  he  should  not  cut  any 
hickory  "nor  cut  beyond  the  western  limits 
of  the  proposed  railroad  right  of  way  as 
shown  upon  the  attached  sketch."  ITpon  this 
agreement  the  appellant  stands  and  asks  that 
the  appellee  be  restrained  from  cutting  tim- 
ber beyond  the  limits  fixed  by  or  in  pursu- 
ance of  it  By  his  answer  and  his  testimony, 
he  contends,  as  already  stated,  that,  under 


the  terms  of  the  agreement  of  January  22, 
1901,  he  is  entitled  to  all  the  timber  on  the 
tract  south  of  the  said  right  of  way,  except- 
ing only  the  hickory  timber  thereon,  and  that 
he  is  cutting  nowhere  else. 

The  controlling  question  in  the  case  Is 
whether  the  appellee  was  acting  within  his 
rights  under  the  agreement  of  January  22, 
1901,  at  the  time  the  appellant's  bill  was 
filed;  but  that  is  a  matter  of  serious  dispute 
between  him  and  It,  which,  unfortunately, 
cannot  be  settled  by  the  agreement  itself, 
and,  it  not  having  appeared  that  the  appellee 
was  Invading  a  clear  legal  right  of  the  ap- 
pellant in  catting  timber,  he  alleges  he  has 
the  right  to  cut  under  the.  agreement  The 
court  below  properly  dissolved  the  prelim- 
inary injunction  and  dismissed  the  bllL 

[2]  Equity  will  not  restrain  an  interfer- 
ence with  a  doubtful  legal  right  involving  dis- 
puted questions  of  fact  Before  a  complainant 
can  invoke  the  aid  of  a  chancellor  in  such 
case,  he  must  have  his  right  determined  in 
an  action  at  law.  Equity  will  restrain  a 
threatened  interference  with  the  exercise  of 
a  right  without  prior  adjudication  of  it  at 
law,  only  where  it  is  clear  and  there  is  no 
serious  dispute  as  to  any  of  the  material 
facts  connected  with  it.  Plro  v.  Shipley,  211 
Pa.  86.  If  at  the  time  this  proceeding  was 
instituted,  or  during  its  pendency,  ttie  ques- 
tion of  the  reserved  rights  of  the  appellant 
under  the  agreement  of  January  22, 1901,  was 
pending  on  the  law  side  of  the  court,  the  MU 
might  have  been  retained  and  the  defendant's 
hands  stayed  until  those  rights  had  been  set- 
tled at  law.  Washburn's  App.,  105  Pa.  480. 
But  as  we  have  the  record,  no  error  is  dis- 
closed. 

Decree  affirmed,  at  appellant's  costs. 


RiBBLKrrr  v.  cambria  steel  00. 

(Supreme  Court  of  Pennsylvania.    Jan.  3,  1916.) 

1.  Pajities  9=>66  —  Steikiwo  Out  —  New 
Cadsk  of  Action— Damages  to  Rkaltt. 

In  an  action  brought  by  husband  and  wife 
for  damages  to  realty  owned  by  them  in  several- 
ty, from  the  maintenance  of  a  burning  dump 
heap  in  the  vicinity,  the  court  properly  permit- 
ted the  husband  to  amend  his  statement  at  the 
trial  by  striking  out  bis  wife's  name  and  Um- 
iting  toe  claim  to  damages  to  the  property  own- 
ed by  the  husband ;  such  amendmcot  not  setting 
up  a  new  cause  of  action,  or  making  the  record 
too  indefinite  to  sustain  the  judgment 

rEJd.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  H  100-107;    Dec.  Dig.  <8=»65.] 

2.  Nttibanok  «s949  —  Injukixs  to  Rxaltt  — 
BtTBOBN  or  Proof— Expert  Tbstikort. 

In  an  action  for  damages  to  realty  from 
maintaining  in  the  vicinity  a  burning  dtnnp 
which  emitted  gasA  injurious  to  vegetation,  the 
burden  was  on  plaintiff  to  show  by  expert  testi- 
mony the  injurious  effect  of  such  gases. 

[Ed.    Note. — For   other   cases,    see   Nulsanoek 
Cent  Dig.  Si  115-117;    Dee.  Dig.  <8=349.] 

S.  Nuisance  *=>49  —  Injuhtt  to  Pbofkbtt  — 
Cause— SuFFicxENOT  of  EIvidenck. 

Evidence  in  an  action  for  damages  to  trees 
and  crops  from  the  maintenance  of  a  bnmfalg 
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dump  wh!cli  gave  off  gases  injnrious  to  vegeta- 
Hon,  held  insufficient  to  show  that  gases,  from 
the  boming  dump  caused  the  Injury  complained 
o& 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  115-117;  Dec.  Dig.  <8=»49.] 

4.  Nuisance  $=»49  —  Injdby  to  Health— 

PBoxniATE  Cattse- Peoof. 

In  an  action  for  damages  from  the  mainte- 
nanoe  of  a  burning  dump  in  the  vicinity  of  plain- 
tiff's land,  evidence  that  fumes  given  off  by  the 
dump  caused  considerable  annoyance  to  people 
in  the  neiffhborbood  did  not  authorise  a  recovery 
of  damages  for  injniy  to  plaintiffs  health. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {$  115-117;  Dec.  Dig.  «S=»49.] 

6.  NuiSAWCB  «=»50— Recovery— Pboof. 

Damages  cannot  be  recovered  for  injuries  to 
health  from  the  maintenance  of  a  burning  dump 
which  gives  off  injurious  gases,  in  the  absence 
of  any  evidence  from  which  the  jury  may  esti- 
mate the  compensation  to  which  plaintiff  is  en- 
titled. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  SS  118-127;  Dec  Dig.  «8=>50.] 

0.  Daxcaoes  «=9112^De8tbuotior  of  Stakd- 

INO  TlUBEBr— MEASUKB  OF  DAUAOES. 

The  measure  of  damages  where  standing 
timber  is  destroyed  by  the  maintenance  of  a 
bnming  dump  which  gives  off  gases  injurious 
to  vegetation  in  the  vicinity,  is  to  be  deter- 
mined by  the  difference  in  the  value  of  the  land 
upon  which  the  trees  grew,  before  and  after  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Coit.  Dig.  !S  281-283 ;   Dec  Dig.  <3=>112.] 

7.  EviDEWCE  «=»474  —  BxpESfTS  —  VAttne  of 
Stardino  Tbees. 

The  testimony  of  witnesses  as  to  the  actual 
money  value  of  standing  trees  alleged  to  have 
been  destroyed  by  wrongful  acts  of  defendant, 
should  have  been  excluded,  where  the  witnesses 
sbow«d  no  si>ecial  qualification  to  express  an 
opinion  as  to  the  market  value  of  the  trees. 

[Ed.  Note. — For  other  cases,  see  F.vidence, 
Cent.  Dig.  |S  2196-2219:  Dec  Dig.  «8=>474.1 

8.  Damages  «=5>174— Destrdction  of  Stand- 
ing Tbees— Opinion  E vide ncb— Measure 
OF  Damages. 

In  an  action  for  the  destruction,  of  stand- 
ing timber  by  the  malntenanco  of  a  burning 
damp  giving  off  gases  injurious  to  vegetation 
in  the  vicinity,  the  opinion  of  witnesses  as  to 
the  money  value  of  the  trees  without  regard  to 
th^  special  connection  with  plaintiff's  land, 
being  based  on  the  wrong  theory  of  the  measure 
of  damages,  should  have  been  excluded. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Gent  Dig.  fi  4^-467;    Dec.  Dig.  <8=174.] 

0,  NnisANCE  <s=»50— Basis  of  Award— Proof. 
In  an  action  for  damages  from  the  mainte- 
nance of  a  dump  heap  which  gave  off  injurious 
gases,  plaintiff  could  not  recover  damages  due 
to  his  being  forced  thereby  to  abandon  his 
dairy  business,  where  he  niled  to  show,  at 
least  approximately,  the  gross  income  of  such 
buwnese,  and  the  eramated  expenses,  itemising 
them  as  far  as  possible,  so  that  the  jury  could 
have  some  baNS  on  which  to  make  an  award. 
':-[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  If  118-127;  Dec.  Dig.  «=>60.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria Connty. 

Trespass  by  Hiram  KIbblett  and  another 
agiihist  the  Cambria  Steel  Company  to  re- 
fpver  damages  for  Injuries  to  health  and 
pf(ia)erty    from    malnteuaace    of    a    dunip. 


From  judgment  for  the  plaintUT  named,  de- 
fendant appeals.    Beversed. 

Argued  before  BROWN,  C.  J.,  and  IfES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  JJ. 

3.  C.  Davles  and  H.  S.  Endsley,  both  of 
Johnstown,  for  appellant  H.  W.  Storey,  Jr., 
and  Alvln  Sherblne,  both  of  Johnstown,  fbr 
appellee. 

MOSCHZISKEB,  J,  This  was  an  actioo 
in  trespass  institnted  In  July,  1912,  by  Hiram 
Ribblett  and  Emma  Ribblett,  his  wife,  to  re- 
cover damages  alleged  to  have  been  suffered 
by  them  as  the  result  of  the  defendant's 
maintenance,  in  close  proximity  to  the  term 
upon  which  Qiey  resided,  of  a  dump,  caa- 
slstlng  of  a  large  pile  of  burning  refuse; 
which  emitted  "quantities  of  fames,  sulphur- 
ous and  other  gases  that  are  deadly  to  and 
destructive  of  vegetable  life."  The  plain- 
tlffs  averred  In  their  statement  of  claim  that 
the  farm  in  question  was  composed  of  41 
acres  of  land  belonging  to  Hiram  Ribblett 
and  81  acres  belonging  to  Emma  Ribblett; 
that  these  two  tracts  constituted  one  prop- 
erty, and  had  been  occupied  and  mjoyed  by 
them  as  such  for  many  years ;  that  the  por- 
tion of  the  land  not  suitable  for  farming 
purposes  was  used  in  the  pasturing  of  milch 
cows;  that,  owing  to  gases  emitted  from  the 
defendant's  dump,  "the  plalntifTs  business  of 
farming,  gardening,  fruit  raising,  marketing, 
and  dairying  had  been  entirely  destroyed"; 
that  the  productive  qualittes  of  the  land  had 
been  injured;  that  the  once  healthful  and 
pleasant  surroundings  of  their  borne  had  been 
made  Intolerable;  and  that  their  health  had 
been  Impaired,  causing  them  to  Incur  ex- 
penses for  medicines,  medical  attendance, 
etc.  Subsequently  the  claim  of  permanent 
injury  to  the  productive  quality  of  the  soil 
was  expressly  abandoned,  the  evidence  show- 
ing that  crops  were  being  successfully  raised 
thereon. 

[1]  During  the  course  of  the  trial  It  de- 
vel(^>ed  that  the  two  pieces  of  land  alleged 
to  have  been  Injured  were  owned  In  several- 
ty by  the  respective  plalntlBs,  whereupon  the 
court  permitted  Hiram  Ribblett  to  amend  the 
statement  by  striking  out  the  name  of  Emma 
Ribblett  and  Uniting  the  damages  claimed 
to  the  41  acres  owned  by  him.  This  amend- 
vaeat  was  objected  to  upon  several  grounds; 
but  the  defendant  did  not  plead  surprise  or 
ask  for  a  continuance  of  the  triaL  While  it 
might  have  been  better  practice  to  have  re- 
quired the  plaintur  to  file  a  formal  written 
amendment  of  bis  statement  of  claim,  yet 
we  cannot  agree  with  the  aiipellant  that 
the  amendment  granted  at  bar  practically 
constituted  the  cause  of  Hiram  Ribblett  a 
new  action,  or  that  it  made  the  record  too 
vague  and.,  Indefinite  to  sustain  a  Judgment; 
hence  the  assiguiueots  of  error  which  pec- 
tain  thereto  are  overruled.    But,  after  read- 
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ins  all  the  teflthaony  flddilcjed  by  the  plaln> 
'fclff,  witbo'nt  conBlderlng  the  answering  tes- 
Umony  of  tb4  deTendtuit,'  we-  are  impeUed  to 
'tbe  cbDclualon  that  the  verdict  of  the  Jnry, 
and  the  Judgment  -  based  tbeiteon,  cannot  be 
emstalned. 

[2,  3]  The  evidence  depended  opon  by  tibe 
I>lati>tlff  was  not  only  vagoe  and  indefinite, 
but  entirely  insnfflolent,  flrat,  to  show  that 
tbe  alleged  tortlons  acts  of  the  defendant 
bad  the  effect  attributed  to  them,  and,  next, 
if  the  gaaes  from  the  dump  affected  the  plain- 
tiff in  the  manner  alleged,  then  tbe  evidence 
adduced  was  either  incompetent  or  Insuffi- 
ci^it  to  prove  the  monetary  damages  suffer- 
ed. At  the  time  at  trial,  in  September,  1914, 
Blram  Rlbblett  was  84  years  of  age  and  bis 
wife  was  79,  and  it  appeared  that  the  trees 
on  their  farm  never  had  been  sprayed  and 
no  lime  had  been  placed  upon  the  land  for  15 
or  20  years,  tbe  only  fertilization  being  the 
use  of  manure  from  the  few  cows  and  horses 
kept  on  the  place.  It  further  appeared  that, 
at  tbe  time  the  crops  failed  and  the  trees 
commenced  to  die  (a  few  years  before  tbe 
date  of  trial),  the  only  working  assistants  on 
tbe  farm  were  a  couple  of  boys;  moreover, 
tbat,  on  more  than  one  occasion,  fires  had 
swept  over  the  land,  which  admittedly  affect- 
ed the  timber  thereon.  In  view  of  these  es- 
tablished facts,  which  in  themselves  might 
well  explain  the  alleged  failure  of  crops  and 
the  loss  of  trees,  in  order  properly  to  show 
that  these  injuries  were  due  and  attributable 
solely  to  the  noxious  gases  from  the  defend- 
ant's dump  (which  was  anywhere  from  1,000 
to  4,000  feet  distant,  and  In  a  spot  where  tbe 
prevailing  winds  would  carry  the  fumes 
away  from  rather  than  to  plaintiff's  land). 
It  was  the  duty  of  tbe  plaintiff  to  produce  the 
evidence  of  an  experienced  chemist,  who 
could  give  the  court  and  Jury  the  benefit  of 
his  special  knowledge,  by  way  of  an  expert 
opinion  based  upon  the  testimony  in  the  case 
and  on  such  scientific  investigations  of  the 
material  at  hand  as  he  might  be  able  to 
make.  BHirthermore,  unless  such  a  witness 
was  prepared  to  say  that,  in  his  opinion,  the 
gases  arising  from  the  dump,  under  the  cir- 
cumstances in  the  case,  could,  and  in  all 
probability  did,  cause  the  injurious  results 
complained  of,  or,  unless  the  facts  testified  to 
by  him  were  such  as  would  enable  a  Jury  of 
laymen  to  reach  that  conclusion,  unassisted 
by  the  professional  opinion  of  an  expert,  then 
the  case  should  not  have  been  submitted  to 
the  Jury. 

Instead,  however,  of  presenting  a  chemist 
who  had  some  exx)erlence  in  the  examination 
of  gases  and  soils,  and  who  knew  by  special 
study  or  ol>servati<Hi  the  effect  of  such  gases 
upon  trees  and  growing  vegetation,  the  plain- 
tiff called  a  young  man,  21  years  of  age,  who 
did  not  claim  to  be  a  chemist,  but  testified 
that  be  was  a  "pathologist."  This  witness 
admitted  he  had  had  no  experience  in  the 
analysis  of  soils  or  gases,  and  he  did  not 
claim  to  have  made  such  an  examination  of 


tbe  aoll  of  plabitlfTB  t$rm;  be  said  that 
he  had  merely  submitted  some  of  the  earthy 
taken  from  one  spot  on  the.  farm,  to  a  test, 
in  order  to  ascertain  whether  it  contained 
sulphates.  He  also  said  that,  after  igniting 
some  material  taken  off  the  defendant's  dump, 
by  a  flame  of  natural  gas,  he  bad  tested 
fumes  arising  therefrom,  for  the  purpose  of 
ascertaining  whether  the  vapors  contained 
sulphur  dioxide;  but)  be  admitted  that  be 
bad  not  made  any  quantitative  tests  of  either 
tbe  soil  or  the  gases  from  the  dump  material, 
simply  stating  he  found  evidence  of  tbe  in- 
gredients for  which  he  was  looking,  without 
saying  anything  definite  in  regard  to  the 
precise  quantities  in  which  they  existed.  In. 
fact,  he  admitted  that  he  did  -not  know 
whether  or  not  sulphuric  acid  or  sulphides 
were  generally  found  in  land,  and  that  he 
was  ignorant  as  to  Just  what  effect  sulphur 
dioxide  gases  had  upon  plant  life.  Finally, 
the  witness  was  asked,  "How  would  you 
know  it  would  hurt  vegetable  life  on  that 
farm,"  and  replied,  "I  didn't  say  that,"  add- 
ing that  he  did  not  know  whether  or  not  tbe 
gases  ever  actually  got  to  the  farm.  Not- 
withstanding this  man's  apparent  limited 
capacity  as  a  chemist,  since  the  question  of 
the  qualification  of  an  expert  Is  a  matter 
largely  within  the  discretion  of  the  trial 
Judge,  we  should  hesitate  to  reverse  on  a 
difference  of  opinion  in  relation  thereto,  had 
the  substance  of  his  expert  testimony  meas- 
ured up  to  the  requirements  of  the  law;  but 
the  witness  nowhere  explicitly  stated  that. 
In  his  professional  opinion,  the  vegetation  or 
trees  on  the  plaintiff's  farm  were  in  fact 
injured  or  destroyed  by  or  through  the  effect 
of  the  gases  emitted  from  defendant's  dump, 
or  that  there  was  any  substantial  probability 
that  such  was  the  case.  The  plaintifTs  lay 
witnesses  were  not  much  stronger;  one  say- 
ing he  "surmised"  that  the  gases  caused  the 
trees  to  die,  and  another  stating,  "I  didn't 
say  tbe  gas  from  the  dump  killed  them" 
(the  trees)  •••••!  said  I  thought  it  did 
because  it  would  kill  almost  anything,"  add-' 
ing,  "I  don't  know  whether  it  was  the  cause 
or  not." 

[4,  5]  The  witnesses  all  agreed  that  the 
fumes  from  the  defendant's  dump  caused  con- 
siderable annoyance  for  a  number  of  years  to 
every  one  in  the  nelghborhoo<l ;  but  there 
was  no  testimony  produced  to  show  In  detail 
the  effect  of  these  gases  upon  the  health  of 
the  plaintiff,  so  as  to  enable  a  Jury  tntelH- 
gently  to  estimate  the  compensation  be  was  en- 
titled to  recover  on  that  score.  Neither  was 
there  any  evidence  of  the  amount  exi>endcd 
for  medical  attendance,  etc.,  although  the 
doctor  was  called  as  a  witness.  In  point  of 
fact,  the  evidence  depended  upon  to  liquidate 
the  plaintiff's  damages  was,  if  anything,  even 
weaker  than  that  relied  upon  to  make  out 
his  cause  of  action,  and  this  inadequacy  was 
manifest  in  every  branch  of  the  case. 

[6-1]  While  we  have  held  that  the  ordinary 
rule  for  the  ascertainment  of  daioagea  wbefe 
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lend  la  appropriated  under  the  right  of  em- 
Inent  domain  did  not  control  In  cases  some- 
what like  the  one  at  bar,  yet,  we  have  on 
numerous  occasions  decided  that,  when  stand- 
ing timber  Is  destroyed,  the  damages  therefor 
are  to  be  measnred  by  determining  the  differ- 
ence In  the  value  of  the  land,  upon  which 
the  trees  grew,  before  and  after  the  injury 
complained  of.  Mahaffey  v.  New  York  Cen- 
tral &  Hudson  River  R.  R.  Co.,  229  Pa.  285- 
2Sr,  78  Atl.  143,  140  Am.  St  Hep.  730;  Sav- 
ings &  Trust  Co.  of  Indiana  v.  Penna.  R.  R. 
Co.,  229  Pa.  484-489,  78  AU.  1039;  Bullock 
V.  Balto.  ft  Ohio  R.  R.  Co.,  235  Pa.  417,  84 
AtL  421.  There  may  be  exceptional  instanc- 
es, when  the  evidence  shows  the  trees  in 
question  to  have  had  a  selling  value  separate 
and  apart  from  the  land  (for  example,  trees 
growing  on  a  nursery  farm),  where  a  differ- 
ent rule  wou.'d  apply;  but,  under  the  facts 
at  bar,  there  can  be  no  doubt  that  the  prop- 
er way  to  determine  the  pecuniary  •damage 
suffered  by  the  destruction  of  the  plaintiffs 
trees  was  through  the  application  of  the 
ordinary  rule  just  referred  to.  The  only  tes- 
timony produced,  however,  relative  to  the 
damage  thus  suffered  was  the  expression  of 
opinion  by  two  witnesses  as  to  the  actual 
money  value  of  the  trees  without  regard  to 
their  special  connection  with  the  plaintiff's 
farm,  although  one  of  them  asserted  that 
the  real  worth  of  the  trees  consisted  in  their 
"value  for  shedding  storms  and  helping 
drouths."  Neither  of  these  witnesses  showed 
any  special  qualification  to  express  an  opin- 
ion on  the  market  value  of  trees ;  but  aside 
from  that,  their  testimony  was  based  on  a 
wrong  theory  of  the  measure  of  damage,  and 
therefore  was  incompetent  and  should  not 
have  been  received.  When  this  testimony  Is 
omitted,  there  is  no  evidence  in  the  case  to 
show  the  monetary  damages  suffered  by  the 
plaintiff  through  the  loss  of  the  trees  in  ques- 
tion. 

In  Robb  y.  Carnegie  Bros.  &  Co.,  145  Pa. 
324,  341,  22  AU.  649,  14  L.  R.  A.  329,  27  Am. 
St  Rep.  694,  et  seq.  (also  see  Irwin  v.  Nolde, 
164  Pa.  205,  208,  30  Atl.  246),  we  State  a 
clear  rule  as  to  how  an  alleged  loss  oo  crops 
is  to  be  proved  in  a  case  of  this  kind ;  but 
the  rule  there  laid  down  was  not  followed 
in  the  present  instance.  While  some  of  the 
witnesses  produced  by  the  plaintiff  attempted 
to  show  the  failure  of  crops  in  certain  years, 
they  did  not  say  what  was  planted  during 
those  years,  nor  did  they  shed  any  sufficient 
light  upon  the  general  subject  to  enable  a 
Jury  to  attribute  the  falling  off  of  the  crops 
to  the  causes  alleged  against  defendant,  or 
properly  to  value  in  dollars  and  cents  the  de- 
preciation alleged  to  be  due  to  the  fault  of 
defendant 

[1]  No  witness  definitely  stated  tbat  the 
gases  from  the  defendant's  dump  made  it 
necessary  for  the  plaintiff  to  abandon  Ills 
dairy  business,  althou^  such  an  intimation 


may  be  contained  lii  the  (eatlmoBy.  However 
that  fact  may  be,'  the  damage  suffered  waa 
not  proved.  Mrs.  RlbUett  mid  they  simply 
kept  a  milk  book,  fmd  had  no  regular  books 
of  account  Another  witness  for  plaintiff 
testified  that,  as  near  as  he  could  state,  tbs 
net  profits  of  the  dairy  "run  about  $100  a. 
month" ;  but,  on  cross-examination,  he  admit- 
ted that,  in  figuring  ttiis  $100  a  niontli,  be 
did  not  take  into  consideration  certain  ez> 
penses;  and  finally,  the  witness  said  be  was 
in  error  when  he  designated  that  apiount  as 
the  "net  income."  Since  no  books  of  account 
were  kept,  it  migbt  not  have  be«i  possible 
to  state  the  exact  amount  of  the  loss  suffered 
through  the  falling  off  of  the  dairy  business ; 
but,  in  order  to  take  the  case  to  the  Jury, 
the  plaintiff  was  bound  to  produce  more  ex- 
act testimony  than  he  did.  He  should  have 
shown,  at  least  approximately,  the  gross  in- 
come, and  then  estimated  the  expenses,  item- 
izing them  as  far  as  possible,  and  thus  ar- 
rive at  some  kind  of  a  net  result  that  tbe 
Jury  could  take  as  a  guide,  if  they  believed 
the  testimony.  As  it  was,  the  evidence  relied 
upon  formed  an  entirely  insufficient  basis  oa 
which  to  found  any  intelligent  determina- 
tion. Moreover,  it  plainly  appeared  that  the 
land  which  was  used  for  grazing  purposes 
in  connection  with  the  dairy — tlie  pasturage 
alleged  to  have  been  affected  by  the  gases 
complained  of — ^was  the  31-acre  tract  owned 
by  Mrs.  Ribblett,  and  not  tbe  41  acres  owned 
by  plaintiff.  On  tbe  whole,  there  was  socb 
a  lack  of  competent,  requisite  proofs  that 
binding  instructions  should  have  been  givesa 
for  the  defendant 

The  thirteenth  assignment,  which  com- 
plains of  tbe  refusal  to  enter  Judgment  mm 
obstante  veredicto  for  the  defendant,  must  be 
sustained;  therefore  it  is  unnecessary  spe- 
cifically to  pass  upon  the  other  assignments. 

The  Judgment  is  reversed,  and  Is  entered 
for  tbe  defendant 


PEOPLES  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
19ie.) 

1.  Railroads  «s>324  —  Oabs  Requibkd  at 
Cbossino — Sismo. 

Tbe  care  required  of  one  driving  on  a  high- 
way at  a  public  crossing  over  a  railroad  siding 
is  the  same  as  that  requred  at  a  public  crossing 
over  the  main  tracks,  especially  where  the  sid- 
ing is  in  frequent  use  b;  the  railroad  company. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1020-1025;  Dec.  Dig.  «=3324.] 

2.  RAII.BOADB  «=>327— Cbobbinq  Accident  — 
Collision  with  Automobilk  —  Contmbu- 
TOBT  Neqliqenck. 

Where,  in  an  action  for  injuries  from  col- 
lision between  an  automobile  driven  by  plaintiff 
and  defendant's  train  at  a  public  crossmg  over 
a  siding,  it  appeared  that  plaintiff  lived  near 
the  crossing,  and  had  used  it  fremenU^  for  sev- 
eral years,  and  knew  that  it  was  In  daily  use  hf 
defendant,  and  that  be  failed  at  the  time  of 
the  accident  to  stop,  look,  and  listen  tor  an  ap- 


tfs>Por  otber  cases  •««  lame  topic  and  KBT-NUUBBR  In  all  Rer-Numbered  DItMta  aat  IndnMs 
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proaebisK  train,  he  waa  snUtr  q(  contribotary 
negligence,  barring  recovery  as  a  matter  of  law. 
[Ed.   Note. — For  otber  cases,   see  Railroads, 
Cent.  Dig.  |{  1043-1056;  DecTbig.  «8s»327.] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Trespass  by  D.  M.  Peoples  against  tbe 
Pennsylvania  Ballroad  Company  for  person- 
al Injuries.  From  Jnagment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTEB, 
STEWART,  MOSCHZISKER,  and  FRA- 
ZER,  JJ. 

Harry  0.  GoMen,  of  Kittannisg,  for  appel- 
lant  Orr  Buffington  and  O.  W.  GQpin,  botb 
of  Kittanning,  for  appellee. 

POTTER,  J.  [1,  2]  In  tbls  case  the  onirt 
below  entered  Judgment  for  the  defendant 
on  the  ground  tlmt  the  plaintiff  was  guilty  of 
Gontribntoz7  negligence  in  faUla^  to  "stop, 
look,  and  Ustm"  before  driving  across  the 
railroad  track,  upon  which  he  was  struck. 
That  be  did  not  stop,  as  he  came  up  to  the 
track,  is  conceded;  but  It  la  oontended  Chat, 
as  the  crosdng  was  over  a  private  siding, 
and  was  not  over  the  main  track  of  the  rail- 
road, the  general  rule  does  not  apply.  To 
sustain  his  contention,  counsel  for  appellant 
relies  on  a  statement  In  the  opinion  in  Ash 
V.  Wilmington  &  Northem  R.  R.  Co.,  148  Pa. 
133,  188,  23  Atl.  898,  899,  in  whi(«  it  is  said: 

"We  do  not  say  tbat  before  erossing  a  siding 
like  that  belonging  to  this  mill,  a  man  must, 
nnder  all  circumstances,  stop,  look,  and  listen. 

It  will  be  observed  that  tbls  falls  short  of 
being  an  affirmative  statement  that  one  need 
not  atop  before  crossing  a :  railroad  siding. 
Id  that  case  the  accident  did  not  occur  at  a 
public  crossing  over  a  siding,  but  at  a  point 
in  the  mfllyard,  and  the  person  injured  was 
not  driving  along  a  highway,  but  was  on  foot 
Notwithstanding  the  use  of  the  language 
above  quoted,  it  was  held  in  the  Ash  Case 
that  the  plaintiff  was  guilty  of  negligence, 
and  he  was  not  permitted  to  recover.  In  the 
present  case,  the  accident  happened  at  a 
pablle  crossing,  and  the  plaintiff  approached 
upon  a  public  highway.  In  Fox  v.  Penna.  R. 
R.  Co.,  195  Pa!  538,  46  Atl.  106,  where  the 
contention  was  much  the  same  as  here,  the 
court  below,  in  an  opinion  adopted  by  this 
court,  pointed  out  that  a  careful  examination 
of  the  case  of  Ash  v.  Wilmington  &  Northern 
R.  B.  Co.,  148  Pa.  133,  23  Atl.  898,  does  not 
indicate  any  relaxation  of  the  rule  of  care 
required  when  a  person  is  about  to  cross  a 
railroad  track.  Nor  does  it  modify  the  rule 
as  to  the  necessity  of  stopping,  looking,  and 
listening.  We  know  of  no  case  in  which  a 
distinction  has  been  made  between  the  degree 
of  care  required  of  a  person  driving  along  a 
highway  at  a  public  crossing  over  the  main 
tracks  of  a  railroad  and  that  which  Is  re- 
quired at  a  Ipubllc  crossing  over  a  raUroad 
siding.  No  good  reason  for  any  snCh  distino- 
tlon  is  apparent,  especially  where,  as  here, 


the  siding  was  in  freqoent  and  at  least  daily 
use  by  the  railroad  company.  It  apiiieaxa 
from  the  testimony  that  plaintiff  lived  neae 
the  crossing,  was  familiar  with  the  locality* 
had  used  the  crossing  at  intervals  during  a 
peidod  of  four  years,  and  knew  that  the  sid- 
ing was  nsBd  by  the  railroad  company  at 
least  onoe  each  day.  It  ia. hardly  necessary 
to  say  that  there  has  been,  in  thte  state,  no 
relaxation  of  the  rule  making  It  the  duty  ot 
a  traveler  on  a  pnbllc  hi^way,  as  he  ap- 
proaches a  railroad  crossing,  to  stop,  look, 
and  listen.  As  was  said  in  Aiken  v.  Penna. 
R.  R.  Co.,  130  Pa.  880,  394,  18  Atl.  619,  620 
a7  Am.  St  Rep.  77^: 

"Stopping  is  an  easentlal  part  of  the  rule,  to 
enforce  attention  to  the  accompanying  duties 
of  looking  and  listening,  and  to  secnre  their  per- 
formance in  something  more  than  a  perfunctory 
and  heedless  way." 

In  FoUmer  v.  Penna.  S.  B.  Co.,  246  Pa. 
367,  S69,  92  Aa  840,  841,  Mr.  Chief  Justice 
Fell  said: 

"The  rule  estabU6hed  by  North  Penna.  B.  R. 
Co.  V.  Heilman,  49  Pa.  60  [88  Am.  Dec.  482], 
and  P«ma.  R.  B.  Co.  v.  Beale,  78  Pa.  604  (13 
Am.  Rep.  768],  that  a  traveler  about  to  cross 
a  railroad  track  must  stop,  look,  and  listen  ia 
an  imperative  and  unbending  rule  of  law,  found- 
ed on  public  policy,  for  the  protection  of  passen- 
gers in  trains  quite  as  mocn  as  of  travelers  oa 
the  ordinary  highways." 

In  the  present  case  appellant's  automobile' 
was  struck  by  a  railroad  car  Immediately 
upon  its  getting  upon  the  raUroad  tradk.  In 
his  testimony  plaintiff  said: 

"I  looked  up  against  the  end  of  the  box  car; 
that  was  the  first  thing  I  saw.  I  looked  up 
against  the  end  coming  towards  me;  that  was 
the  first  I  knew  that  it  was  anyways  near  me, 
and  that  was  the  last  thing  I  did  know  until  I 
came  to." 

Further  on,  he  said: 

"My  wheels  were  nearly  on  the  track;  when 
I  first  saw  the  box  car,  the  front  wheels  of  the 
automobile  were  nearly  on  the  track.  I  suppose 
I  was  right  on  the  teack,  when  I  was  struck, 
because  tbe  car  came,  and  I  just  looked  up  at 
the  end  of  the  car  as  it  came  towards  me. 

From  this  testimony  and  that  of  other  wit- 
nesses it  is  very  evident  that  plaintiff  drove 
upon  the  track  immediately  in  front  of  tbe 
approaching  car  and  was  at  once  struts  by 
it.  As  has  often  been  stated  in  similar  cases, 
it  would  be  idle  for  plaintiff  to  say,  under 
such  circumstances,  that  he  stopped,  looked, 
and  listened,  before  attempting  to  cross.  In 
the  present  case  he  does  not  say  so,  but  ad- 
mits that  he  did  not  stop,  before  entering  up- 
on the  track.  He  did  say  that  while  in  the 
vicinity  of  the  crossing  he  was  "looking  and 
listening."  But  he  did  not  indicate  bow  near 
to  the  track  he  was  when  he  listened,  or 
whether  he  looked  either  way  along  tbe 
track,  to  see  whether  it  was  clear,  before  en- 
tering upon  it  The  fact  which  he  mention- 
ed, that  his  automobile  was  making  some. 
noise,  made  it  more  Important  that  he  should 
stop,  in  order  to  be  able  to  assure  himself 
of  safety,  before  attempting  to  cross  the 
track.    We  are  cleas  that  under  the  evideuoa 
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ttie  cotirt  bellow  wdS' fully  Jaetlfled  In  entep- 
Ing  Judgment  for  the  defendant.  Id  his  argn- 
ment,  connsel  for  appellant  questioned  tbe 
rigbt  of  the  defendant  company  to  make  law- 
ful use  of  tho  rallMad  track,  at  tbe  cross- 
ing where  the  accident  happened.  However 
ttiat  may  be,  It  would  make  no  difference  tn 
the  degree  of  care  Imposed  by  the  law  upon 
persona  traveling  along  the  highway  over 
tbe  railroad  crossing. 

The  assignment  of  error  is  overruled,  and 
the  judgment  Is  affirmed. 


In  re  KEMERER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
Idle.) 

L  Wills  «=»614  —  Constbuction  —  Interest 

Beqtteathed—Lirb;  Estate. 

Under  a  will  bequeuthing  testator's  entire 
estate  "to  my  beloved  wife  so  long  as  stie  re- 
mains my  widow,  •  »  •  ^after  her  death  I 
direct  that  my  property  should  be  sold  and  the 
proceeds  *  *  *  be  divided  equally  share  and 
share  alike  among  my  children,"  the  wife  took 
only  an  estate  for  life,  or  until  she  should  re- 
marry, and  not  an  absolute  interest  in  the  per- 
sonalty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  1393-1416;    Dec.  Dig.  «=>ei4.] 

2.  Evidence  <e=345&—P4B0i/— Wills. 

Where  there  was  no  ambiguity  In  the  will, 
parol  evidence  was  inadmissible  to  show  what 
testator  meant  by  tbe  word  "estate"  as  used 
therein. 

[Ed.  Not*.— F<»  other  cases,  see  Evidence, 
Cent  Dig.  S  2104 ;  Dec.  Dig.  <S=»455.) 

3.  I/iFB  Estates  e=»6— Dtjtt  to  Give  Secti- 

MTT— EXEODTBIX    WlTHOtTT    BOND— RIGHTS 

AS  Life  Benefioiabt. 

Where  testator's  wife  had  been  appointed, 
without  bond,  executrix  of  a  will  bequeathing 
all  his  estate  t6  her  so  long  as  she  should  re- 
main his  widow  and  directing  that  after  her 
death  the  property  be  sold  and  the  proceeds  di- 
vided among  his  children,  she  was  not  authoriz- 
ed by  such  appointment  to  retain  her  share  of 
tbe  proceeds  of  the  estate  for  life  without  giv- 
ing security  therefor,  but  could  be  required,  on 
application  of  any  person  in  interest,  to  either 
give  security  under  Act  May  17,  1871  (P.  L. 
269),  providing  for  security  in  such  cases,  or 
deliver  the  estate  to  the  trustee  appointed  to 
bold  same  to  effectuate  testator's  intent 

[Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent  Dig.  $§  18,  23 ;   Dec.  Dig.  ®=»6.] 

Appeal  from  Orphans'  Court,  Westmore- 
land County. 

In  tbe  matter  of  the  estate  of  Zacbarlab 
Kemerer,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  adjudicatloii,  Mary  Ann  E. 
Kemerer  appeals.    Modified  and  affirmed. 

Argued  before  MESTBEZAT,  POTTER, 
STEWART,  MOSCHZISKER;  and  FRAZ- 
ER,  JJ. 

.  James  S.  Moorhead,  H.  H.  Dinsmore,  and 
Robert  W.  Smith,  all  of  Greensburg,  for  ap- 
pellant J.  R.  Sllvls  and  Z..T.  Sl}vls,  both 
of  Greensburg,  for  appellees. 


VBAZER,  J.  [1]  The  clause  of  testator* 
wUl  which  is  before  us  for  oonstructloa  reads 
as  follows: 

"Second.  I  will  and  bequeath  all  my  estate 
personal  and  real  to  my  beloved  wife  so  l<mg  as 
she  remains  my  widow. 

"Third.  After  her  death,  I  direct  that  my 
property  be  sold  and  the  proceeds  of  my  estate 
be  divided  equally,  share  and  share  alike  among 
my  cbildren"*-naioing  them. 

The  court  below  decided  the  widow  took 
only  an  estate  for  life  or  so  long  as  she  re- 
mained tinniarrled,  and  entered  a  decree  or- 
dering the  fund  In  controvert  to  be  paid  to 
a  trustee  to  be  Invested  and  the  interest  paid 
to  the  widow  "during  her  life  or -so  long  as 
she  does  not  remarry."  From  the  decree  so 
entered  the  widow  appeals  and  contends  she 
is  entitled  to  an  absolute  estate  in  the  per- 
sonalty or  at  leasb  a  life  estate  with  power 
to  consume  the  principal  in  whole  or  in  part. 

With  this  contention  we  oannot  agree. 
Tbe  gift  to  testator's  wife  "to  long  as  she 
remains  my  widow"  followed  by  a  gift  "after 
her  death"  to  testator's  children  by  name 
cleaily  limits  her  interest  to  a  life  estate  at 
most  Any  other  eonstmctlon  would  disre- 
gard part  of  testator's  language  and  wonlct 
be  clearly  contrary  to  tbe  fundamental  prin- 
ciple of  construction  of  wills  which  reiiaires 
us  to  determine,  not  what  the  testator  might 
have  meant,  but  what  was  tbe  meaning  of - 
the  words  used.  Wodpper's  App.,  126  Pa. 
562,  17  Atl.  870;  Bruckman's  Bat,  196  Pa. 
363,  45  Atl.  1078. 

We  are  also  of  the  opinion  that  the  words 
"proceeds  of  my  estate,"  in  the  Uilrd  para- 
graph of  the  will,  retei  to  the  entire  estate, 
and  not  merely  to  tbe  fund  derived  from  a 
sale  of  realty.  The  prior  gift  to  the  widow 
of  "all  my  estate,  personal  and  real,"  com- 
bined both  clasaes  of  property  and  treated 
the  estate  as  a  whole,  and,  in  absence  of 
any  subsequent  distinction,  a  reference  by 
testator  to  his  "estate"  oonld  have  but  one 
meaning.  The  discretion  to  sell  "my  pn^ 
erty,"  after  the  wife's  death,  evidently  meant 
such  property  as  had  not  been  already  con- 
verted into  cash  so  as  to  make  it  readily 
divisible  among  the  children. 

[2]  The  parol  evidence  received  in  the 
court  below  as  to  what  testator  meant  by  the 
word  "estate"  was  clearly  inadmissible,  as 
conceded  In  the  opinion  of  the  court  below, 
to  aid  in  construing  the  will  inasmuch  as, 
where  there  Is  no  ambiguity  in  the  terms 
used,  the  Intent  of  a  testator  must  be  gath- 
ered from  the  terms  of  the  will  itself  and 
cannot  be  changed  or  explained  by  paroL 
Best  V.  Hammond,  55  Pa.  409 ;'  Baker's  App., 
115  Pa.  590,  8  Atl.  630;  Howe's  App.,  126 
Pa.  233,  17  AU.  588. 

[t]  It  is  also  contended  by  appellant  that, 
as  the  will  permitted  the  widow  to  act  as 
executrix  without  bond,  she  should  be  per- 
mitted to  retain  her  share  of  the  proceeds 
of  the  estate  during  her  lifetime  without  gir- 
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ing  secorltF  tberefor,  as  1b  lequlred  by  tb& 
act  of  May  17,  1871  (P.  I*  2»),  which  pro- 
vides that: 

"Whenever  anjr  ^personal  property,  or  the  In- 
crease, profits  or  dividends  thereof,  has  been  or 
ihall  henealter  be  bequeathed  to  any  person,  for 
life  or  for  a  term  of  years,  or  for  any  other 
limited  period,  or  npon  a  condition  or  contin- 
gency, the  executor  or  executors,  administrator 
with  the  will  annexed,  or  trustee  or  trustees  un- 
der such  -will,  as  the  case  may  be,  shall  deliver 
the  property  so  bequeathed  to  the  person  enti- 
tled thereto,  upon  such  person  Eiving  security, 
in  the  orphans  court  having  jurisdiction  of  the 
accounts,  in  such  form  and  amount  as,  in  the 
jadgment  of  the  court,  will  sufficiently  secure 
the  interest  of  the  person  or  persona  entitled  in 
remainder,  whenever  the  same  shall  accrue  or 
vest  in  possession ;  and  any  married  woman 
availing  nersdf  of  the  benefits  of  this  act  shall 
have  power,  as  a  feme  sole,  to  bind  her  aepa- 
rate  estate  and  property,  by  any  obligation  giv 
en  by  her,  aa  security  under  this  act 

The  aboTo  act  contains  no  exception  In 
case  the  money  Is  received  by  one  In  the 
capacity  of  executrix  to  be  i>ald  ont  to  her- 
self as  legatee,  nor  la  there  any  provision 
In  the  will  excnalng  appellant  from  furnish- 
ing bond.  Neither  Is  Keene's  Est.,  81  Pa. 
133,  relied  npon^by  appellant,  authority  for 
establishing  an  exoeption  In  a  case  like  the 
present  In  that  case  there  was  an  active 
trust  in  the  hands  of  the  widow  who  was 
trustee  as  well  as  executrix.  If  appellant 
means  that  as  the  legatee  in  this  case  does 
not  offer  to  give  bond  she  is  permitted  to 
hold  the  fnnd  in  her  capacity  of  executrix 
for  an  indefinite  period  of  time  or  until  her 
death,  the  answer  is  that  her  duty  as  execu- 
trix Is  not  to  bold  money,  but  to  distribute 
it  Gltt's  Est,  203  Pa.  263,  52  Atl.  251,  and 
any  person  In  Interest  is  entitled  to  call 
upon  her  to  file  an  account  as  is  required 
by  law.  This  was  done  in  the  present  case 
by  two  of  the  remaindermen  filing  a  peti- 
tion in  the  conrt  below  setting  forth  that 
a  certain  fund  in  whldi  the  executrix  had 
a  life  Interest  was  in  her  hatads  and  averring 
upon  information  and  beUef  that  she  wad 
using  a  part  of  the  principal  as  well  as  in- 
terest The  court  entered  a  decree  appoint- 
ing a  trust  company  as  trustee  and  directing 
It  to  give  bond  in  a  certain  amount  and  or- 
dering the  executrix  to  pay  over  the  fund 
in  question  to  the  trustee.  Appellant  filed 
an  answer  averring  Inter  alia  that  she  had 
received  no  notice  of  application  for  appoint* 
ment  of  a  trustee,  and  a  rule  was  thereupon 
granted  to  show  cause  why  the  appointment 
should  not  be  revoked.  Upon  hearing  of  this 
rule,  the  former  order  was  vacated  as  hav- 
ing been  prematorely  made,  and  a  new  de- 
cree entered  appointing  the  same  trustee  and 
increasing  the  amount  of  the  bond  It  was  re- 
quired to  give  to  a  sum  sufficient  to  cover 
any  other  fund  which  might  subsequently 
come  into  its  hands  from  payments  on  ac- 
count of  an  outstanding  mortgage  belonging 
to  the  estate.  Before  making  this  order, 
however,    a    reasonable   opportunity   should 


have  been  glv&a  appellant  to  enter  security 
under  the  act  of  1871  and  have  the  fund 
paid  over  to  her.  As  it  does  not  appear  from 
the  reoord  that  this  was  done,  she  should 
now  be  given  an  opportunity  to  comply  with 
the  provisions  of  that  act,  and,  on  her  fail- 
ure to  do  so,  should  be  required  to  pay  the 
fund  over  to  the  trustee  appointed  by  the 
court 

It  is  ordered  that  the  appellant  be  allow- 
ed a  reasonable  time  to  enter  security,  to  be 
approved  by  the  court.  In  which  event  she 
will  be  permitted  to  retain  the  fund  in  dl»- 
pute;  but  npon  her  failnre  to  give  such  se- 
curity, she  is  hereby  directed,  to  pay  over 
the  fund  to  the  trustee  In  accordance  with 
the  decree  of  the  lower  court. 


McEIiWAIN  et  al.  v.  WHITACBR 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
U1&) 

1.  WlZJA      «=9e08  —  CoNSTBUCnOW  —  BSTATB 

Devised— HinjE  in  Sheixxt's  Case. 

Under  a  will  devising  to  testator's  daughter 
a  certain  farm,  "to  have  and  bold  the  game  dur- 
ing her  natural  life,  then  *  *  *  to  pass  to 
her  heirs,"  the  rule  in  Shelley's  Case  applied, 
and  the  daughter  took  an  estate  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1372-1378;  Dec.  Dig.  «=>608.] 

2.  Wnxs    fi=>608— CoNBTBUOTiON— Life    Es- 
tate—Enlabgembnt  INTO  Eettate  in  Fee. 

Where  the  language  of  a  devise  clearly 
shows  that  an  estate  in  remainder  is  limited  to 
the  Ufe  tenant's  lineal  heirs,  the  estate  of  the 
first  taker  is  enlarged  into  an  estate  in  fee  by 
operation  of  law,  regardless  of  the  testator's 
intent 

(Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  SI  1372-1378;   Dec  Dig.  <S=»608.] 

Appeal  from  Conrt  of  Common  Pleas,  Arm- 
strong County. 

Assumpsit  by  Susan  Matilda  McEIwaln  and 
her  husband  against  J.  L.  Whltacre  for  pur- 
chase money  of  land.  From  Judgment  for 
plalntlflfs  for  want  of  sufficient  affidavit  of 
defense,  defendant  appeals.    Affirmed. 

King,  P.  J.,  filed  the  following  opinion  in 
the  court  of  common  pleas: 

This  is  an  action  in  assumpsit  brought  to  re- 
cover the  sum  of  $4,995,  with  interest  from 
February  18,  1916.  which  is  alleged  to  be  due 
plaintiffs  from  defendant  as  unpaid  purchase 
money,  upon  an  article  of  agreement  made  and 
executed  February  13,  1916,  whereby  plaintifEs 
agreed  to  convey  to  the  defendant  125  acres  of 
land  situated  in  Cowanshannock  township,  Arm- 
strong county,  for  the  consideration  of  $5,000. 

The  defendant  admits  the  execution  of  the 
contract  and  the  terms  thereof,  but  by  affidavit 
of  defense  filed  denies  his  liability,  solely  on  the 
ground  that  Susan  M.  McElwain  has  a  life  es- 
tate in  said  land,  and  that  plaintiffs  have  no 
other  or  greater  title,  and  therefore  are  unable 
to  convey  to  him  a  title  in  fee,  as  they  covenant- 
ed and  agreed  to  do  under  and  by  virtue  of  said 
contract  or  written  agreement  Susan  M.  Mc- 
Elwain is  a  daughter  of  Simon  Beck,  late  of 
Wayne  township,  said  county,  and  claims  title 
to  said  land  by  virtue  of  a  devise  to  her  contain- 
ed in  the  last  will  and  testament  of  Simoo  Beck, 
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deceased;  the  eleventh  clanse  thereof  being  In 
the  following  voids:  "I  give  and  bequeath  to  my 
daughter,  Susan  M.  McElwain,  my  farm  sit- 
uated in  Cowanshannock  Township,  in  said 
County  of  Armstrong,  known  as  the  S.  J.  Elgin 
farm,  with  oH  the  appnrtenances  thereto  belong- 
ing, to  have  and  to  hold  the  some  during  her 
natural  life,  then  the  said  farm  to  pass  to  her 
heirs." 

In  the  affidavit  of  defense  it  is  contended  as 
fellows:  "That  under  said  will  the  defendant 
is  advised  and  informed  that  the  plaintiff  only 
has  a  life  estate  in  the  land,  and  that  the  said 
Susan  Matilda  McElwain,  by  virtue  of  said  will, 
cannot  convey  a  marketable  title,  such  as  she 
agreed  to  do  under  the  agreement  of  purciiase. 
*  *  *  B;  reason  of  the  above  premises  and 
^he  failure  of  the  plaintiff  to  convey  a  market- 
able title,  such  as  she  agreed  to  do,  defendant 
admits  that  he  did  refuse  and  does  still  refuse  to 
accept  the  deed  as  tendered  to  Mm  for  the  prem- 
ises, and  generally  for  said  reason  refuses  to 
pay  the  balance  of  the  purchase  money  due. 

There  is  but  one  question  involved,  and  that 
is:  Did  Susan  M.  McElwain,  under  said  devise, 
take  an  estate  in  fee  simple  in  the  said  land  or 
merely  a  life  estate? 

[I]  It  seems  to  us  that  the  language  of  this 
devise  is  so  clear  and  comes  so  manifestly  with- 
in the  rule  in  Shelley's  Case  that  no  argument 
or  discussion  is  necessary.  We  will  content  our- 
selves with  the  citations  of  a  few  of  the  prin- 
ciples governing  in  such  cases  and  several  au- 
thorities which  support  them: 

"In  determining  whether  the  rule  in  Shelley's 
Case  is  applicable,  the  test  is  how  the  donees 
in  remainder  are  to  take.  If  as  purchasers  un- 
der the  donor,  then  the  particular  estate  is  lim- 
ited by  the  hteral  words  of  the  deed,  and  the 
rule  has  no  application.  But,  if  the  remainder- 
men are  to  take  as  heirs  of  the  donee  of  the  par- 
ticular estate,  then  what  has  been  called  the  su- 
perior intent,  as  declared  in  Shelley's  Case,  op- 
erates, and  the  first  donee  takes  a  fee,  whatever 
words  ntay  be  used  in  describing  the  estate  giv- 
en to  liim." 

"The  mle  In  SheUt^'s  Case  is  a  rule  of  law, 


and  not  of  conatmctiMi.  Wher«  a  eaae  faDi 
within  it,  It  applies  inexorably  without  reference 
to  intent."  Shapley  v.  Diehl.  203  Pa.  608,  53 
AtL  374.  Also  see  Kirby's  Estate,  235  Pa.  5£; 
84  Aa  465 ;  Davis  v.  Van  Horn.  241  Pa.  144, 
88  Ad.  383. 

[2]  In  this  instance  it  is  dear  that  the  estate 
in  remaindw  was  to  go  to  the  lineal  heirs  of 
the  first  taker ;  hence  the  estate  in  the  first  tak- 
er was  enlarged  Into  an  estate  in  fee,  by  opera- 
tion of  law,  regardless  of  the  testator^  inten- 
tion. 

Among  the  earlier  cases  we  also  refer  to  Car- 
son V.  Fuhs,  181  Pa.  256,  18  Aa  1017 :  Price 
V.  Taylor,  28  Pa.  95,  70  Am.  Dec.  105;  Tar- 
noil's  App..  70  Pa.  835. 

Many  other  cases  might  be  dted,  but,  in  our 
opinion,  the  present  case  is  ruled  by  the  casa 
above  dted.  We  therefore  hold  and  decide  tliat 
Susan  M.  McElwain,  by  viitne  of  the  devise 
contained  in  the  will  of  Simon  Bedi,  took  a  fee- 
simple  title  to  the  land  mentioned,  and  is  able 
to  convey  such  title  to  a  purchaser. 

It  therefore  follows  that  the  defendant  wsi 
in  default  in  refusing  to  pay  the  balance  of  tlie 
purchase  money  in  accordance  with  the  contract, 
and  that  his  antdavit  of  defense  ia  insufficient  to 
prevent  judgment. 

Tbe  court  made  absolute  the  plaintUTs  rule 
tor  jQdgmoxt  for  want  of  a  sufficient  affidavit 
of  defense. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKEb,  and  FRAZER, 
JJ. 

C.  El.  Harrington,  of  Elttiannlng,  for  appel- 
lant H.  A.  E^lman,  of  Plttsbargh,  for  aiv 
pelleea 

PER  CITRIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  tbe  learned  court  below 
entering  Judgment  for  want  of  a  sufficient 
affidavit  of  defense. 
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RUSSELL  Y.  MBCHANIOS'  BBAI/TT  CO. 
CSupreme  Coart  of  New  Jersey.    Feb.  28, 1916.) 

1.    KXBCUTION    ^3>359— SUPPI.EMENTA3Y    FBO- 

CKBDiNos— Statute*— CoNSTKUCTioN— "Has 

BsEK  Reoovescd"— "Hab  BEEN'iReTUBNED." 
Act  April  12,  1915  (P.  L.  470),  providing 
a  simplified  method  of  supplementary  proceed- 
ings by  declaring  that  when  a  judgment  has 
been  recovered,  and  where  an  execution  thereon 
has  been  returned  unsatisfied,  the  judgment 
creditor  may  applr  to  the  court  without  notice 
to  the  judgment  debtor  and,  upon  affidavits  or 
other  satisfactory  proof,  secure  an  order  of  exe- 
cntion  against  the  judgment  debtor,  applies  as 
well  to  judgments  recovered  and  executions  re- 
tnrned  prior  to  the  passage  of  the  act  as  those 
after:  for  the  words  "has  been  recovered"  and 
"has  been  returned"  are  not  to  be  construed  as 
"shall  have  been  recovered"  and  "shall  have 
been  returned,"  because  the  statute  directs  that 
the  execution  when  issued  shall  become  a  lien.. 

rEd.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  (  1002;   Dec.  Dig.  <8=>350. 

For  other  definitions,  see  Words  and  Pbrtues, 
First  and  Second  Series,  Have  Been.] 

2.  ExEcirrioNB  «s>36&— Supfuementasx  Pbo- 
CBED1NG8— Statutes— OoNsxBucnoH. 

The  act  is.  remedial  and  should  be  liberally 
oonatrued  for  the  enforeemeqt  of  legal  rights. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {  1092;    I>ec.  Dig.  <S=359.] 

3.  Executions  «=>420%,  New,  voL  10  Key- 
No.   Series— SUPPLEMBNTABT  PBOCEEOIRaS— 

Abardonunt  op  Obdkb— Statutes. 

When  an  order  for  ezecntion  against  wages 
has  been  secured  under  the  BlXecations  Act,  | 
24,  as  amended  in  1901  and  1007  (2  Comp.  St 
1910,  p.  22S0),  the  abandonment  of  sucb  order 
does  not  prohibit  the  execution  creditor  from 
securing  ito  relocation  and  obtaining  a  new  or- 
der under  Act  April  12,  1016  (P.  L.  470),  provid- 
ing for  a  simplified  method  of  sapplementary 
proceedings. 

Supplementary  proceedings  by  the  Mechan- 
ics' Bealty  Company  against  Walter  H.  Bns- 
selL  From  an  order  allowing  execatlom 
against  defendant's  wages,  he  brings  certi- 
orari.   Dismissed. 

Argned  November  term,  1915,  before  PARK- 
ER, MINTURN,  and  KALISCH,  J  J. 

J.  Victor  D'Aloia,  of  Newark,  for  prosecnt- 
or.  William  Tyacke,  3t.,  of  Newark,  for 
respondent 

PARKER,  J.  This  is  a  certiorari  bringing 
np  an  order  of  the  circuit  conrt  of  Essex 
county  In  proceedings  subsequent  to  execu- 
tion, whereby  a  former  order  made  in  sup- 
idementary  proceedings,  directing  the  defend- 
ant to  pay  a  certain  sum  periodically  from  his 
wages,  was  revoked  and  set  aside  and  a  new 
order  made;  The  case  arises'  out  of  a  change 
in  the  statute  law  with  respect  to  executions 
thflt  was  made  by  the  Iiegislature  at  the 
session  of  1915. 

[1,2]  The  facts  are  that  the  respondent 
realty  company  obtained  a  Judgment  in  the 
circuit  court  against  Russell,  Issued  an  exe- 
cution which  was  returned  unsatisfied,  an^ 
then  under  the  then  existing  law  resorted  to 
the  ordinary  supplementary  proceedings  and 
had  an  examination  of  the  judgment  debtor. 


which  showed  that  he  was  in  receipt  of  a 
salary,  whereupon,  on  application  to  the- 
court,  there  was  an  order  on  March  31, 1016, 
requiring  the  defendant  to  pay  plaintiff  $5 
a  week  out  of  his  salary.  All  this  was  pur^ 
snant  to  section  24  of  the  Executions  Act  as 
amended  In  1901  and  1907.  See  C.  S.  2250, 
On  April  12, 1915,  was  approved  a  supplement 
to  the  Executions  Act  providing  In  such  cases 
Ua  an  execution  against  wages.  P,  L.  p.  470. 
A  former  supplement  of  similar  nature  (page 
182)  Is  not  now  lu  question.  The  supplement 
of  April  12th  provides  that  when  execution 
has  been  returned  unsatisfied,  and  any  wages, 
debts,  earnings,  salary.  Income  from  trust 
funds,  or  profits  are  due  and  owing  to  the 
judgment  debtor,  or  which  thereafter  become 
due  and  owing  to  him,  to  the  amount  of 
$18  or  more  per  week,  the  Judgment  creditor 
may  apply  to  the  court  without  notice  to  tbs 
Judgment  debtor,  ■  and  on  satiaf actory  proof 
of  such  facts,  by  affidavits  or  otherwise,  the 
court  "must  grant  an  order  directing  that 
executloa  issue  against  the  wages,  etc.,  of 
such  debtor,  and  on  presentation  of  such  ex- 
ecution by  the  officer,  the  same  shall  become 
a  lieu  on  the  wages  and  so  forth,  sot  to 
exceed  ten  per  cent,  unless  cbe  inooOie  of 
said  debtor  shall  exceed  the  sum  of  one 
thousand  dollars  per  annum.  In  which  cass 
the  Judge  may  order  a  larger  percentage." 
We  quote  only  that  part  of  the  act  deemed 
specially  applicable  to  this  case.  The  platn- 
tlfl  below,  evidently  relying  on  this  statute, 
made  a  further  application  to  the  court,  and 
upon  the  testimony  taken  In  the  original 
supplementary  proceedings  the  court  revoked 
the  original  order  and  directed  that  an  execu- 
tion issue  against  the  wages,  ate,  of  the 
Judgment  debtor,  and  that  out  of  said  .wage» 
the  sum  of  $8  iMr  week  be  paid  to  plaintiff 
or  its  attorney  on  account  of  such  iudgment 
and  costs.  The  former  order  required  a  pay- 
ment of  96  a  week.  Very  probably  the  reduc- 
tion of  the  amount  was  due  to  the  10  per  cent, 
clause  in  the  later  statute.  This  Is  the  order 
wfal<A'  is  now  before  us,  and  two  points  are 
made.  The  first  is  that  the  act  of  1915 
(page  470>  does  not  apply  to  or  affect  Judg- 
ments recovered  prior  to  Its  enactment  The 
argument  is  based  upon. the  language  of  the 
first  section^  which  begliis  thus: 

"Hereafter  when  a  judgment  has  been  recov- 
ered, and  where  an  execution  issued  upon  said 
judgment  has  been  returned,  or  partly  unsatis- 
fied," etc. 

Notwithstanding  that  the  verbs  in  this 
sentence  are  in  the  perfect  tense,  it  is  argued 
that  because  the  statute  directs  that  execution 
when  Issued  shall  become  a  lien,  the  words 
"has  been  recovered"  and  "has  be«i  return- 
ed" shall  be  construed  as  "shall  have  been 
recovered"  and  "shall  have  been  returned" 
respectively.  We  are  unable  to  agree  to  this 
proposition.  On  the  contrary,  we  think  the 
reasonable  construction  of  the  statute  re- 
quires that  It  should  be  held  applicable  to 
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any  tdtaaUon  esisting  at  the  time  of  Its  pas- 
sage or  In  the  future.  If  the  defendant's  ar- 
gament  Is  correct,  then  In  all  cases  In  whldi 
a  Judgment  had  been  recovered  and  the  ex- 
ecution returned  unsatisfied,  whether  8ui>- 
plementary  proceedings  had  been  taken  or 
not,  the  plaintiff  would  be  required.  If  he 
wished  to  get  at  the  wages  of  the  Judgment 
debtor,  to  resort  to  the  same  cnmbrous  and 
old-fashloaed  procedure  of  supplementary 
proceedings,  a  return  to  the  court,  and  a 
specific  order  of  the  court  against  those 
wages,  requiring  a  delay  of  perhaps  some 
weeks  Instead  of  being  able  to  go  to  the 
court  In  the  first  Instance  with  ex  parte 
afildavlts  and  obtain  au  execution  which 
would  be  Itself  a  prior  lien  on  the  wages. 
The  statute  Is  remedial  and  shonld  be  liber- 
ally construed  for  the  enforcement  of  legal 
rights. 

[3]  We  think  that  the  first  point  taken  U 
without  substance.  The  next  point  is  some- 
what similar,  and  Is  that,  if  the  Judgment 
creditor  had  already  obtained  an  order  un- 
der the  previous  act,  such  order  could  not  be 
revoked  and  a  new  order  made  under  the 
act  of  1915.  With  this  we  also  disagree. 
The  act  of  1915  expressly  repeals  all  inctm- 
sistent  acts,  and,  while  it  might  be  going  too 
far  to  say  that  Its  passage  would  nullify  sup- 
plementary proceedings,  the  proceeding  under 
the  present  case  amounted  to  an  abandon- 
ment by  the  plaintiff  of  his  rights  under  the 
original  order — something  he  was  manifestly 
entitled  to  do  without  any  legal  injury  to  the 
defendant — and,  that  being  out  of  the  ques- 
tion, a  resort  by  the  plaintiff  to  the  macblif 
ery  of  the  new  act. 

We  thlflk  that  both  the  objections  urged 
against  the  order  in  question  are  without 
substance,  and  the  writ  of  certiorari  will 
therefore  be  dismissed. 


CAUCHIO  V.  CALIOniO.     (No,   U.) 

(Court  oi  Errors  and  Appeals  ot  New  Jeraey. 

Oct.  16,  1915.) 

1.  DiTOBCB    «s»10&— Dbscbiion  —  JrsimoA- 
TiON— Bdbden  of  Pboof. 

A  wife  seeking  to  justify  her  desertion  ot 
her  husband,  relied  on  by  him  for  a  divorce,  be- 
cause of  his  crnel  treatment,  baa  the  burden 
of  proving  his  cruel  treatment  of  such  a  charac- 
ter as  to  authorize  at  her  instance  a  decree  of 
judicial  separation. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  gi  354-364;  Dec.  Dig.  <3»109.] 

2.  DlVOSCK  <8=»27  —  "Cbuki<  Tbeatiobnt"  — 
Acts  Constituting. 

A  husband  who,  on  one  or  two  occasions, 
spat  at  or  on  his  wife,  is  not  guilty  of  the  mat- 
rimonial offense  of  "cruelty." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  27,  62-83 ;  Dec.  Dig.  <3s=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cruelty.]  ' 

3.  DrvoBCE  €=»37-;-Gbounds— "Desebtion." 

Refusal  of  a  wife  to  live  with  bor  husband 
at  the  home  selected  by  bim;  merely  because  she 


did  not  think  it  good  enough,  made  her  guilty  of 
"deserting"  him  for  which  he  could  obtun  a  di- 
vorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  27,  107-134,  136-138;  De&  Dig.  «=» 
37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Desertion.] 

4.  DivoBCE   4s»133—Desb:bxion— Evidence. 

A  husband,  after  bis  wife  left  him,  visited 
her  at  her  fatuer's  home,  and  in  his  presence 
invited  her  to  return  to  him,  but  she  refused, 
lie  promised  to  have  things  fixed  up.  On  sev- 
eral occasions  during  a  period  of  two  years,  the 
husband  saw  his  wife,  and  on  each  occasion  in- 
vited her  to  return  to  iiim,  but  she  refused.  The 
reason  for  her  refusal  to  return  to  him  was  be- 
cause she  would  not  live  in  the  style  he  provid- 
ed for  her.  Held,  that  he  made  proper  efforts  to 
secure  his  wife's  return  to  him,  and  he  was  en- 
titled to  a  divorce  on  the  ground  of  her  deser- 
tion. 

(Ed.  Note.— For  other  coses,  see  Divorce, 
Cent  Dig.  H  446-448 ;   Dec.  Dig.  <8=>133.] 

Appeal  from  Court  of  Chancery. 

Suit  by  Isalz  Callchlo  against  Elizabeth 
Callchlo.  From  a  decree  for  petitioner,  de- 
fendant appeals.    Affirmed. 

The  following  Is  the  opinion  of  AdTlsory 
Master  Roe: 

The  husband  in  his  petition  for  divorce  charges 
his  wife  with  willful,  continued,  and  obstinate 
desertion  for  the  statutory  period.  The  answer 
of  the  wife  is  a  denial  of  die  charge.  The  de- 
fendant's wife  left  the  petitioner  on  December 
13,  1911,  and  has  remained  away  from  him  ever 
since.  The  only  questions  involved  in  her  case 
are:  Was  the  wife  justified?  And,  has  the  hus- 
band made  proper  efforts  to  induce  her  to  re- 
turn? The  reasons  given  by  the  defendant  for 
leaving  her  husband  were:  First,  because  her 
husband  was  treating  her  with  much  cruelty ; 
and,  secondly,  because  he  was  moving  out  the 
furniture  from  the  rooms  in  which  tney  were 
then  living. 

[I]  The  burden  of  proof  is  on  the  defendant 
to  prove  her  charge  against  her  husband  of 
cruel  treatment  and  must  be  of  such  character 
as  to  authorize  at  the  instance  of  the  offended 
party  a  decree  of  judicial  separation.  Drayton 
v.  Drayton,  54  N.  J.  Eg.  298-^1,  38  Aa  25 ; 
Letts  V.  Letts,  79  N.  X  XHt  630-632,  82  Atl. 
845 ;   Ann.  Caa.  1913A,  1236. 

[2]  This  charge  of  cruelty  made  by  the  wife 
is  in  no  respect  corroborated  by  the  testimony 
of  any  witness,  save  that  of  one  or  two  witness- 
es who  say  they  saw  defendant  spit  at  or  oa 
his  wife,  on  one  or  two  occasions,  and  this  testi- 
mony does  not  impreearae  as  truthful  in -view 
of  the  surrounding  circumstances  and  of  the  di- 
rect denials  made  by  petitioner;  but,  were  it 
true,  it  does  not  constitute  the  matrimonial  of- 
fense of  "cruelty." 

[3]  The  other  «au8«  for  leaving  detailed  by 
wife,  that  the  husband  w^  dismantling  their 
home,  is  clearly  not  correct  The  petitioner  says 
that  at  tills  time  he  had  leased  another  apart- 
ment, inferior  in  loeatien  to  the  one  in  whieh 
they  were  living,  but  at  less  rent  than  he  had 
been  paying,  and  that  his  wife  objected  to  mov- 
ing t»  that  place  and '  left  him.  There  is  no 
doubt  of  the  truth  of  this  statement,  beeanae 
the  defendant  admita  that  she  met  her  husband, 
after  she  left  him,  and  that  he  had  given  her 
the  keys  to  the  new  apartment,  which  she  aft- 
erwards visited.  And  the  whole  case  distinctly 
shows  that  the  reasom  of  defendaat'a  leaving 
was  because,  as  she  says,  "she  ought  to  live  in 
better  rooms"  than  those  provided  by  her  hua- 
hiind.  This  refusal  of  the  defendant  to  live  with 
her  trasband  at  the  home  selected  by  him  waa 
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withoot  odrar  «xeaM  ttab  ^^at  Bh»  dl4  not  think 
it  good  «nouKhr- constitutat  tbs  d«fendant  the 
desertiiic  patty.  Bunti  t.  Bvmt,  29  N.  J.  Bq, 
96. 

[4]  The  only  qnestios  nmabiing  is  witetlier 
tbe  petttioner  made  proper  effort*  to  Moare'tfae 
return  to  him  of  hia  wife.  Aiter  defendant  left 
Mm,  the  petitioner  yisited  her  at  her  father's 
house,  ana  in  his  presence  Invited  his  wife  to 
retom  to  him;  she  refused  to  go  to  Us  home. 
The  fatiier  says  petitioaer  promised  to  have 
things  fixed  up,  as  hia  daughter  had  said  the 
rooms  provided  were  not  fit  to  live  in.  The  hus- 
bimd  saw  his  wife  on  several  occasions 'daring 
the  period  of  two  yeats,  and  «a  each-  occasion 
invited  her  to  return  to  him,  which  she  invari- 
ably refused.  This  refusal  waa  reiterated  to 
friends  and  intermediaries,  and  ns  late  as  1913 
she  dedared  she  would  not  live  with  him  any 
more  and  did  not  care  if  he  died  she  would  not 
go  back.  The  only  excuse  offered  by  defendant 
for  these  repeated  refusals  of  her  husband's  in- 
vitation to  return  to  him  was  that  he  would  not 
fix  tt  house  which  she  conceived  to  be  "prsper 
for  her  to  live  in."  She  says,  however,  she  did 
not  believe  his  advances  sincere;  but  the  case 
clearly  shows  the  contrary.  The  petitioner's 
efforts  to  seoure  his  wife's  retnm  were  persist- 
ently made,  and  as  persistently  repulsed  by  the 
defendant.  The  reason  for  the  wife's  refusal  to 
return  to  him  was  because  he  would  not  live  in 
the  style  she  wished.  Tliis  was  not  a  jus- 
tifiable cause  for  desertion.  Bogers  v.  Rogers, 
81  N.  J.  £q.  479,  88  AU.  936,  46  L.  B.  A.  (M. 
S.)  711. 

I  am  therefore  of  the  opinion  that  the  defend- 
ant's desertion  of  petitioner  was  willful,  con- 
tinued, and  obstinate  for  the  period  of  tvo  years 
prior  to  the  filing  of  the  petition,  and  w^  ad- 
vise a  decree  accordingly. 

Alexander  Simpson,  of  Jersey  City,  for  ap- 
pellant John  Milton,  of  Jersey  City,  for  re- 
spondent. 

PER  CURIAM.  The  decree  order  appealed 
from  will  be  affirmed,  for  the  reasons  stated 
in  the  opinion  filed  in  the  court  below  by 
Advisory  Master  Roe. 


STATE  T.  SCHUTTE3. 

(Conrt  of  Errors  and  Appeals  of  New  Jeraer. 
Jan.  28,  1916.) 

1.  Abbaxtlt  and  Baitsby  «s>62— AssAxn/r  bt 
Automobile— ExcEKDino  Sfsed  Likit. 

In  a  prosecution  for  assault  and  battery  by 
striking  another  with  an  automobile,  the  fact 
that  the  car  was  exceeding  the  speed  limit  pre- 
scribed by  the  Motor  Vehicle  Act  (8  Comp.  St 
1910,  p.  3426)  is  not  controlling  as  to  defend- 
ant's guilt,  but  only  a  circumstance  to  be  con- 
sidered in  deciding  whether  or  not  be  was  run- 
ning his  car  at  a  rate  of  speed  which  under  ex- 
isting conditions  was  obviously  dangerous  to 
persons  using  the  highway. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  72;  Dec.  Dig.  «=>52.] 

2.  ASSATTLT  AND  BaTTEBT  «=>52  —  RUNNING 

AtrrouoBiLK  INTO  Cbowd— Speed  Lnor. 
One  who  deliberately  drives  his  car  at  a 
rate  less  than  the  speed  limit  into  a  crowd  of 
people  standing  in  the  street  is  guilty  of  assault 
and  battery  for  running  over  some  of  them. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  72;   Dec.  Dig.  «s»52.1 


3.  Assault  and  Battebt  4=s>S2— Assauxt  bt" 
AuToicoBiu^ExaEBiiiNe  Sparo  lyiMiT. 
One  who  drives  his  automobile  in  excess  of 
Uie  qpeed  limit  on  a  lonely  road  without  pedes- 
trians in  'sight  is  not  guilty  of  assault  and  bat- 
tery for  rnnning  over  a  child  which  suddenly, 
darts  from  concealment  into  danger. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  72 ;   Dec.  Dig.  i3=»52.] 

Error  to  Supreme  Court 

Walter  Sctautte  was  convicted  of  assault 
and  battery,  and  he  brings  error  to  review  a 
Judgment  of  the  Supreme  Court  (93  AU.  112). 
aStiming  the  conviction.  Judgment  of  the 
Supreme  Court  afllrmed. 

William  S.  Stuhr,  of  Hoboken,  for  plaiit- 
tlft  in  error.  Robert  S.  Hudspetb,  Prosecu- 
tor of  the  Pleas,  of  Jersey  City  (George  T. 
Vlckers,  of  Jersey  City,  on  the  brief),  for  the- 
State. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme Gourt  is  afflrmed  for  the  reasons 
stated  by  Mr.  Justice  Garrison,  speakldg  for 
that  court  in  an  opinion  reported  in  93  AtL 
112.  We  deem  it  wise,  however,  to  call  at- 
tention to  a  clause  in  the  beginning  of  that 
opinion,  which  says: 

"The  plaintiff  in  error  waa  convicted  of  as- 
sault and  battery  by  'wiUfully  and  unlawfully' 
striking  and  wounding  one  Thomas  Mitchell 
with  an  automobile,  aa  charged  in  the  indict- 
ment. Upon  the  trial  before  the  judge  of  the 
quarter  sessions,  a  Jury  having  been  waived,  the- 
allegations  of  the  indictment  were  sustained  by 
proof  that  the  plaintiff  in  error  ran  his  automo- 
bile through  a  city  street  at  a  rate  of  speed  in 
excess  of  the  rate  permitted  by  section  23  of 
the  Motor  Vehicle  Act  (3  Comp.  Stat  1910,  p. 
3436),  and  that  endangered  public  safety,  and 
that  actually  resulted  in  the  injury  of  a  pedes- 
trian." 

[1-3]  nils  clause  is  to  be  taken  as  a  redlta- 
tion  of  the  facts  proved  in  this  particular 
case  to  sustain  the  indictment,  rather  than 
as  a  statement  of  what  is  necessary  to  sus- 
tain such  an  Indictment  The  fact  that  the 
automobile  was  exceeding  the  speed  limit 
prescribed  by  the  Motor  Vehicle  Act  is  not 
the  controlling  factor,  but  ia  only  a  circum- 
stance to  be  considered  in  deciding  whether 
or  not  the  defendant  was  running  his  auto- 
mobile at  a  rate  of  speed  which,  under  the 
existing  conditions,  was  obviously  dangerous 
to  pedestrians  or  others  using  the  highway. 
A  man  who  deliberately  drives  his  car  into  - 
a  mass  of  people  standing  in  the  street  look- 
ing at  a  baseball  score  board  Is  guilty  of 
assault  and  battery  for  running  over  some 
of  them,  although  his  automobile  Is  travel- 
ing far  below  the  speed  limit;  whereas,  one 
driviug  on  a  lonely  country  road  with  no 
pedestrians  on  it  in  sight  might  be  entirely 
guiltless  of  the  crime  of  assault  and  battery 
for  running  over  a  child  which  suddenly, 
darted  from  a  concealed  position  by  the' 
highway,  although  the  automobile  at  the 
time  was  exceeding  the  speed  limit 
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mSKON  T.  BUBB. 

■(Snprwme  Ciourt  of  New  Jersey.    Feb.  28,  1916.) 

1.  Mastxb  and  Servant  ^=>2S0%,  Mew,  vol. 
16  Key-No.  Series— Injubt  to  SebVant— Ac- 
tion FOB  Compensation— AWARDS. 

In  a  vorkmaa's  compensation  case,  the 
'Court  being  unable  to  detenmne  whether  the  dis- 
ability was  total  and  permanent,  an  award  of 
200  weeks  was  made  and  commuted,  and  the 
plaintiff  allowed  after  the  expiration  of  a  year 
to  make  a  second  application  to  determine  his 
total  and  permanent  disability.  On  the  second 
hearing  the  court  found  that  there  was  no  sub- 
stantial improvement,  and  made  another  award 
for  the  balance  of  the  400  weeks  allowed  by  the 
statute,  and  fixed  a  date  for  the  commencement 
of  its  payment,  which  was  but  18  months  after 
the  date  of  the  original  order.  Held,  that  it 
was  error  to  prescribe  that  the  weekly  payment* 
on  the  second  award  should  begin  at  a  period 
less  than  200  weeks  from  the  date  of  the  first 
award;  for  the  first  award,  notwithstanding 
the  commutation,  extended  over  a  period  of  200 
weeks,  and  the  date  of  payments  fixed  in  the 
second  award  required  that  each  one  of  the 
weekly  payments  therein  provided  for  should  be 
paid  about  2%  years  before  it  was  due  nnder 
the  statute. 

2.  Master  and  Servant  €s9250%,  New,  vol. 
16  Key-No.  Series— Injubt  to  SKRVANr— Ac- 
tion FOR  Compensation— Specific  Finding. 

Where  in  a  hearing  in  a  workman's  com- 
pensation case  the  court  found  that  the  extent 
and  character  of  the  injuries  were  uncertain  and 
could  not  be  safely  determined  at  that  time,  and 
in  a  subsequent  hearing  found  that  there  was 
no  substantial  improvement,  and  that  the  testi- 
mony of  the  petitioner  and  physJcians  was,  in 
sabstonce,  that  the  injnries  were  total  and  per- 
manent, held,  that  there  were  no  specific  findings 
as  to  the  character  of  the  injury  from  which 
the  court's  conclusion  that  they  were  total  and 
.permanent  could  be  deduced. 

3.  Masibb  and  Sebvart  «s92S0%.  New,  vol. 
16  Key-No.  Seriee— Injury  to  Servant— Ac- 
tion FOB  Compensation— Statxttes— Con- 
struction. 

Act  April  1,  1918  (P.  Ii.  302),  providing 
that  the  detenmnation  in  workmen's  compensa- 
tion cases  should  be  filed  within  30  days  after 
final  hearing,  is  directory  only. 

4.  Master  and  Servant  <3=»250%,  New,  vol. 
16  Key-No.  Series— Injury  to  Servant  — 
Compensation— Counsel  Fees. 

an  award  of  $125  counsel  fees  in  a  wort 
man's  compensation  case  held  not  error;  noth' 
ing  appearing  in  the  record  to  show  that  it  was 
not  to  be  ^ald  from  the  award  contrary  to  the 
contemplation  of  the  statute. 


Proceedings  by  John  J.  Dlskon  against 
Joseph  Bubb  under  the  Workmen's  Compen- 
sation Act  to  recover  compensation  for  In- 
juries. From  a  Judgment  for  the  petitioner, 
defendant  brings  certiorarL  Beversed  and 
remanded. 

Argued  before  PABKEB,  MINTTTBN,  and 
KALISCH,  JJ. 

Humphreys  &  Sumner,,  of  Paterson,  for 
prosecutor.  Ward  &  McGinnIs,  of  Paterson, 
for  defendant. 


PABKBEi  J.  This  was  a  worluan's 
pensation  case  la  which  there  were  two  hear- 
ings and  two  awards."  ^e  petitioner  claimed 
total  and-  permanent  disability.  At  the  first 
hearing  the  court  said  It  could  not  at  that  time 
determine  whether  the  disability  was  total  and 
permanent,  but  that  It  would  at  least  cod- 
tinue  for  200  weeks,  and  made  an  award  ac- 
cordingly, which  was  commuted  to  a  lamp 
sun.  The  conrt  further  annoimced  that 
after  a  year  the  i>etitioner  would  be  at 
liberty  to  make  a  further  appHcatioii  in 
respect  to  the  matter  of  total  and  permanent 
disability.  At  the  end  of  the  ye(ir  such 
application  was  made,  and  after  varioas  ad- 
jourmuents  there  was  a  hearing  and  finding 
by  the  court  that  there  was  no  sut>stantial 
improvement,  that  the  testimony  of  the  peti- 
tlooer  and  the  physicians  was.  In  substance, 
that  the  Injuries  which  said  petitioner  re- 
ceived were  total  in  character  and  iiermanent 
In  quality,  and  that  therefore  the  petitioner 
was  entitled  to  the  full  compensation  al- 
lowed by  law,  to  wit,  400  weeks,  wbichj 
after  crediting  the  200  weeks  already  paid, 
left  unpaid  a  balance  of  20O  weeks  at  the 
rate  of  $6  per  week,  and  that  such  payment 
of  the  200  weeks  should  begin  on  the  14tii 
day  of  November,  1914. 

[1]  The  original  award  was  made  Hay  12, 
1918,  Just  18  months  previously,  and  the  point 
is  now  made  that  It  was  erroneous  for  the 
court  to  prescribe  that  the  weekly  xmyments 
on  the  second  award  should' begin  at  a  period 
less  than  200  weeks  from  the  date  of  the  first 
award.  As  to  this  we  think  that  prosecutor 
is  clearly  'right  If  the  award  of  weekly 
payments  Is  to  be  commuted  at  all.  It  Should 
be  commuted  on  the  basis  of  the  present  value 
of  the  award.  P.  L.  1913,  c.  174,  p.  302. 
If  there  had  been  no  commutation,  the 
first  200  payments  of  $6  each  would  have 
been  paid  weekly  over  a  period  of  200  weeks, 
and  the  second  200  payments  of  $6  each 
would  not  have  begun  until  after  the  expira- 
tion of  that  200  weeks.  If  it  was  proper  to 
commute  the  200  payments  without  reference 
to  future  payments,  at  least  the  commutation 
of  payments  was  extended  over  200  pay- 
ments, or  about  4  years,  and  therefore  the 
subsequent  requirement  that  the  payments  of 
the  second  200  should  begin  only  18  months 
after  the  original  finding  was  to  require  that 
ea<di  one  of  the  200  payments  of  $6  each 
should  be  paid  about  214  years  before  It  was 
really  due  under  the  terms  of  the  statute. 
The  increased  burden  upon  the  prosecutor  of 
such  a  claim  is  a  matter  of  pure  arithmetical 
computation,  and  amoimts  to  a  substantial 
sum;  for  the  present  value  of  $6,  due  only 
after  2%  years,  is,  on  a-  6  per  cent  basis, 
about  f5.33,  a  difference  of  about  67  cents 
per  payment,  or,  on  200  payments,  $133.33. 

[21  It  is  further  urged  that  the  Judge  made 
no  specific  finding  as  to  the  character  of  the 
injuries  from  whldi  he  deduced  the  eendii- 
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Klon  tbat  tbe  Injojry  was  tot«l  in  cbaracter 
«tiid  permanent  In  quality.  This  point  is 
-also  well  tafeeoL.  The  original  deteciainatlon 
in  Bfajr,  1913,.  contains  no  finding,  except 
tliat  tbe  extent  and  cbanicter  of  tbe  Injuries 
'Were  uncertain  and  oould  not  be  safely  de* 
termlned  at  the  present  time.  Tbe  finding  la 
X'ovember,  1814,  was  tbat  there  was  no  sub- 
stantial improvement  phy^cally,  and  tbat  tbe 
testimony  of  tbe  petitioner  and  physicians 
vras.  In  substaoce,  tbat  the  injuries  were 
total  In  cbaracter  and  permanent  in  quality. 
A.8  we  said  In  Long  v.  Bergen  Common 
Pleas,  84  N.  J.  Law,  117,  86  AtL  529; 

"The  Btatement  of  facts  •  •  ♦  should  be 
specific  as  to  the  nature  and  extent  of  the  inju- 
ry, so  that  the  reviewing  court  may  be  enabled 
to  judge  of  the  propriety  of  the  award  as  sap- 
ported  by  the  facts  found." 

[3,4]  We  find  no  legal  error  in  the  fact 
tliat  tbe  determination  was  postponed  for 
more  than  30  days,  as  tbe  requirement  of 
the  statute  In  that  regard  seems  to  be  direct- 
ory only ;  nor  Is  there  any  legal  error  in  tbe 
award  of  $128  counsel  fee  generally,  for  In 
tbe  contemplation  of  the  statute  this  is  to  be 
paid  from  tbe  award.  There  Is  nothing  In 
tbe  record  before  us  that  Intimates  any  con- 
trary purpose. 

For  tbe  reasons  above  given,  that  the 
findings  of  fact  are  not  specific,  and  that 
Cbe  weekly  payments  were  required  to  begin 
at  a  date  not  authorized  by  law,  tbe  Judg- 
ment of  the  court  below  Is  reversed,  and  tbe 
case  remanded  for  a  flodlng  In  aococdance 
with  law. 


ATTWOOD  T.  ATTWOOP.    (No.  8.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct  16,  1»16.) 

1.  HUBBAVD   AND    WiVB   ®a»286%— StTITS  FOK 

Sbfakatk  Mainixnance— Qbottitds. 

A  husband's  tastes,  such  as  a  desire  to  read 
at  night  instead  of  going  out  to  public  enter- 
tainments, were  not  grounds  for  a  wife's  suit  for 
separate  maintenance. 

_[B3d.  Note.— Por  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1074 ;    Dec.  Dig.  <@=>285%.) 

2.  Husband  and  Wife  «=»285^^STnTB  fob 
Sbpabate  Mauntenanoe — Gbounds. 

A  husband's  failure  to  properly  provide 
for  tbe  approaching  birth  ef  a  child  would  not 
support  a  suit  by  the  wife  for  maintenance, 
where  the  child  was  born  some  time  before  the 
day  ezitected. 

W;Ed.  Note.— For  other  cases,  sec  Husband  and 
ife.  Cent.  Dig.  |  1074;    Dec.  Dig.  «=»285%.] 

Appeal  from  Court  of  Chancery. 

BUI  by  Viola  Attwood  against  Arthur  Att- 
wood.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

The  opinion  of  Vice  Chancellor  Lewis  was 
as  foUows: 

Tbto  is  a  suit  for 
of  tbe  complainaat 
to  properly  provide 
casions  treated  her 
ner.  It  does  not 
tbat  the  defendant 


r  maintenance.  The  allegation 
':  is  that  the  defendant  failed 
!  for  her,  and  npon  certain  oc- 
'  in  a  cruel  and  unmanly  man- 
appear  from  the  testimony 
had  bad  habits  or  was  ex- 


travagant in  his  expsaditnres.  He  was  in  the 
receipt  of  a  small  salary  as  stenqgrapber,  and 
the  production  of  the  bills  for  household  expens- 
es and  other  necessary  changes  in  tbe  mainte- 
nance of  a  home,  indicates  to  the  court's  mind 
that  he. used  pretty  nearly  all  bis  salary  for 
those  purposes.  There  is  one  charge  made  by 
tbe  wife  that  whiU  she  was  on  a  trip  to  At- 
lantic City  with  her  husband,  and  upon  subse- 
.quent  occasions  to  this  trip,  he  endeavored  to 
have  unnatural  relations  with  her;  but  the  hus- 
band denies  this  ahaolately ;  -  and  the  postal 
communications  of  the  .wife  to,  and  conversa- 
tions with,  the  relatives  of  the  bnsband,  who 
appeared  as  witnesses  in  the  cause,  show  that 
the  relationship  existing  between  them  at  this 
time  was  apparently  quite  satisfactory. 

[1]  The  character  of  both  these  people  seems 
to  be  above  reproach,  and  there  is  indicated  by  ' 
all  the  testimony  adduced  a  great  fondness  on 
the  part  of  the  husband  for  his  wife.  His 
tastes,  which  appear  to  have  been  proper,  such 
as  a  desire  to  read  at  nlgbt  instead  of  going  out 
to  public  entertainments,  are,  of  course,  not 
grounds  for  invoking  the  aid  of  this  court  in  the 
premises. 

[2]  The  failure  on  the  part  of  the  husband  to 
properly  provide  for  the  approadiing.  bfeth  of 
the  child  is  urged  by  the^  petitioner  to  strengthen 
her  charge  that  he  never  properly  provided  for 
her;  but  it  appears  from  the  testimony  that 
the  child  was  bom  some  time  before  the  day 
expected,  and  the  court  may  infer  from  this  that 
the  husband  was  surprised. 

Talcing  all  the  clrcamstances  .into  considera- 
tion in  this  case,  and  the  testimony,  I  am  not 
satisfied  that  the  defendant  is  guilty  of  the 
charges  made  by  the  petitioner,  and  shall  dismiss 
her  bill  for  maintenance. 

Hutdilnacm  &  Hutchinson,  of'  Trenton,  for 
f^ipellaiU:.  Brwln  B.  Marshall,  of  Trenton, 
for  respondent 

PHR  CtTBIAM.  The  decree  order  appeal- 
ed from  will  be  affirmed,  for  the  reasons 
stated  In  the  opinion  filed  In  tbe  court  below 
by  Vice  Chancellor  Lewis. 


WEED  V.  HILLSDALE  TP.    (No.  17.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct  15,  1915.) 
Injunction   $=»85— Jubisdiction— Enfobck- 

MENT  OF  ObDINANCE. 

Equity  has  no  jurisdiction  to  interfere  by 
injunction  with  the  enforcement  of  an  ordinance 
adopted  by  the  governing  body  of  a  municipality 
for  the  regulation  of  the  construction  of  ap- 
proaches upon  its  highways,  where  the  complain- 
ants alleged  right  to  maintain  an  obstruction 
along  a  gutter  is  not  admitted,  and  the  legal 
right  is  disputed,  as  the  law  court  is  the  proper 
forum  to  try  the  issue  involved. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  246,  247;   Dec.  Dig.  ^ssSs.] 

Appeal  from  Court  of  Chancery. 

Bill  by  Albert  O.  Weed  agalnsft  the  Town- 
ship of  Hillsdale,  Bergen  County.  From  a 
decree  for  the  defendant  dismissing  tbe  bill, 
plaintiff  appeals.    Affltmed. 

The  opinion  below,  by  Lewis,  V.  0..  is  as 
follows:     , 

I ,  have  exainined  the  papers  and  briefs  in 
this  case,  and  it  seems  to  me  tbat  a  review  of 
the  cases  in  this  state  and  elsewhere  all  lead  one 
to  the  conclusion  thnt  the  court  of  equity  has 
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no  jurisdiction  in  tb6  matteMi  inrolved  in  this  is- 
sae,  and  that  the  appropriate  remedy  is  by  a 
suit  at  law.  I  do  not  find  in  the  brief  a  case 
which  authorizes  a  conrt  ot  equity  to  interfere 
by  injunction  with  the  enforcement  of  an  ordi- 
nance adopted  by  the  governing  body  of  a  mu- 
nicipality for  the  regnlation  of  construction  of 
approach^  upon  its  highway,  and  I  cannot  agree 
that  the  case  falls  nuder  the  second  and  third 
classes  enamerated  in  Hart  v.  Leonard,  42  N.  J. 
Bq.  416,  7  Atl.  866.  The  testimony  discloses 
that  the  right  claimed  by  the  complainant  to 
maintain  an  obstruction  of  any  kind  along  the 
gutter  of  the  Pascack  road  is  not  admitted,  and 
the  legal  right  is  assuredly  in  dispute.  The  evi- 
dence of  complainant  and  defendant  is  at  vari- 
ance with  any  such  contention.  The  law  court 
is  the  appropriate  forum  to  try  out  the  issue 
Involved  in  tliis  litigation  l>efore  this  court  can 
take  jurisdiction. 

Collliu  &  Gorblu,  of  Jersey  City,  for  appel- 
lant W.  W.  Westervelt,  Jr.,  of  Hackensack, 
for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  in  the 
opinion  Sled  in  the  oonrt  below  by  Vice  Cban- 
ceUor  Iiewia. 


BOARD  OF  TENEMENT  HOUSE  SUPER- 
VISION OP  STATE  OF  NEW 
JERSEY  V.  BIERMAN. 

(Supreme  Court  of  New  Jersey.     Feb.  18, 
1016.) 

(BvKabus  hy  the  Court.) 
Heai;ih  ®»3&— Tenbmknt  Hotjisb  Act— Oon- 

STBUCnON. 

Paragraph  100  of  the  Tenement  House  Act 
(4  Comp.  St  1010,  p.  5361)  provides  a  penalty 
for  the  violation  of  paragraph  183  of  the  act, 
namely,  a  penalty  of  5100  if  such  violation  be 
willful,  <ind  1(25  if  such  violation  be  not  will- 
ful. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  f  3T;  Dec.  Dig.  e=»38.] 

Action  by  tbe  Board  of  Tenement  House 
Supervision  of  the  State  of  New>  Jersey 
against  Charles  Bierman.  Judgment  for 
plaintiff,  and  defendant  brings  certiorari. 
Affirmed. 

Argued  November  term  1915,  before  GAR- 
RISON, TRBNCHARD,  and  BLACK,  J  J. 

James  R.  Nugent,,  of  Newark,  for  pros- 
ecutor. Joslah  Stryker,  of  Trenton,  and 
John  W.  Wescott,  Atty.  Gen.,  for  respondent 

TRENCHARD,  J.  This  writ  of  cerUorari 
brings  up  for  review  tlie  Judgment  and  pro- 
ceedings In  an  action  in  the  First  district 
court  of  tbe  city  of  Newark,  begun  by  the 
Board  of  Tenement  House  Supervision  of 
the  State  of  New  Jersey  to  recover  a  pen- 
alty for  the  violation  of  paragraph  190  of 
an  act  entitled  "An  act  to  improve  tbe  con- 
dition of  tenement  houses  in  this  state  and 
to  estJabllsh  a  State  Board  of  Tenement 
House  Supervision,"  approved  March  25, 
1904  (P.  L.  1904,  p.  196),  in  connection  with 
paragraph  183  of  the  same  act  (4  Comp. 
Stat.  pp.  5850,  5361).     It  appears  from  the 


complaint  that  the  defendant  was  cbarged 
with  vlolatlhg  paragraph  190  of  the  act  above 
mentioned,  In  that  on  the  25th  day  of  Novem- 
ber, 1918,  he  was  the  owner  of  a  building  lo- 
cated at  129  Arch  street,  Newark ;  that  such 
building  on  that  date  was  a  tenemoit  bouse, 
within  the  meaning  of  the  act ;  and  t^at  on 
that  date  a  violation  of  paragraph  183  existed 
In  the  bouse,  in  that  such  house,  being  a  build- 
ing which  was  constructed  as  a  tenement 
house  within  the  meaning  of  that  act,  after 
the  25th  day  of  March,  1904  (that  betas 
the  day  upon  which  the  act  became  effec- 
tive), was  on  the  25th  day  of  Novenal'cr. 
1913,  occupied  for  human  habitation,  by 
three  families,  no  certificate  having  t->«wn 
Issued  by  the  State  Board  as  required  by 
paragraph  183  of  the 'act  Tbe  judgment  io 
favor  of  the  plaiutUC  was  rendered  for  th« 
statutory  penalty  of  $100,  the  violatton  be- 
ing found  to  have  been  willfuL 

Of  tbe  several  reasons  assigned  tor  re- 
versal, the  only  one  argued  is  this:  That  no 
penalty  is  provided  by  the  act  for  vloIatioB 
of  paragraph  183.  We  think  the  contentdk>n 
is  without  merit  We  are  at  the  opinion 
that  paragraph  190  at  tbe  Tenement  House 
Act  (C.  S.  p.  5351)  provides  a  p^uilty  for 
the  violation  of  paragrt^h  183  aC  the  act 
Paragraph  188  is  as  follows: 
.  "No  building  hereafter  constructed  aa,  or  al- 
tered into,  a  tenement  house  shall  b«  occapied, 
in  whole  or  in  part,  for  human  habitation  onm 
the  issuance  olT  a  certificate  by  the  said  boaid 
that  said  building  conforms  in  all  respects  to  the 
requirements  of  this  act;  such  cerdfieate  shall 
be  issued  within  ten  days  after  written  applica- 
tion therefor,  if  said  building,  at  the  date  of 
such  appUcatioD,  shall  be  entitled  thereto." 

Paragraph  190  provides  that: 

"The  owner  of  any  tenement  house,  or  part 
thereof,  or  of  any  building  or  structure  upon 
the  same  lot  with  a  t^tement  house,  or  of  the 
said  lot,  where  any  violation  of  this  act,  or  a 
nuisance  exists,  and  any  perscm  who  aiiaU  violate 
or  assist  in  violating  any  provision  of  this  act, 
or  any  legal  notice  or  order  of  the  said  board, 
shall  jointly  and  severally  for  each  sodi  viola- 
tion be  subject  to  a  penalty  of  one  hundred  dol- 
lars, if  such  violation  be  willful,  or  to  a  penalty 
of  twenty-five  dollars,  if  such  violation  oe  not 
willful ;  such  persons  shall  also  be  liable  for  all 
costs,  expenses  and  disbursements  paid  or  in- 
curred by  the  said  board,  or  by  any  of  the  offi- 
cers thereof,  or  by  any  agent,  employ6  or  con- 
tractor of  the  same,  in  the  removal  of  any  such 
nuisance  or  violation." 

It  seems  plain,  from  the  language  of  par- 
agraph 190,  that  it  was  the  intention  of  the 
Legislature  to  subject  the  owner  of  any 
tenement  house  in  which  a  Tlolatioa  of  the 
act  existed  to  a  ipenalty.  This  paragraph 
also  contemplates  that,  when  the  board.  In 
addition  to  enforcing  the  payment  of  the 
penalty  provided  by  the  paragraph,  shall 
remove  any  such  violation  in  a  manner  that 
entails  expense,  the  person  so  subjected  to 
the  penalty  shall  also  be  liable  for  sudi  ex- 
pense. 

The  language  of  tne  paragraph  Is  general, 
and  without  exception  it  purports  to  reach 
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Ixy  Its  inwvlalon  for  a  -penalty  tke  owner  of 
any  tenemeBt  bouae  In  which  any  TlolatioD 
exlata,  To  say  that  Ita  peoTiaiona  were  not 
Intended  to  reach  a  Tlolatli»  of  paragraph 
183  of  the  act  la  to  deny  to  the  paragraph 
tbe  clear  fiwwtilng  whldt  its  language  Im- 
port& 

MTtie  defendant's  oontentton  that  the  peor 
alty  fixed  In  paragraph  190  waa  not  Intended 
to  reach  a  violation  of  paragraph  188  la 
founded  npon  the  prpvlalon  of  paragraph 
184.  wtaldt  reads  as  follows: 

"If  any  baiUinK  hereafter  constracted  as,  or 
altered  into,  a  tenement  house  be  oceupied,  in 
-whole  or  in  part,  for  human  habitation,  m  viola- 
tion of  the  last  paragraph,  the  said  jjremises 
Shan  be  deemed  anfit  for  human  habitation,  and 
the  said  board  shall  cause  them  to  be  vacated 
aocordingly." 

It  Will  be  seal,  however,  that  paragraph 
184  mrovldea,  not  the  ponlsbment  for  a  vlo- 
lAtion  of  paragraph  183,  bat  the  method  m 
means  of  removing  the  violation.  The  vio- 
lation itsetf  is  the  nnUiwful  oconpancy  of 
a  tenement  house,  and  the  punishment  for 
tbe  violation  is  the  penalty  provided  by 
paragraph  190,  namely,  a  penalty  of  $100  if 
anch  violation  be  willful,  and  $26  if  such 
violation  be  not  wlUfnL  .  The  method  of  re- 
moving or  stopping  the  vlolatiom  is  to  cause 
tlie  house  so  unlawfully  occupied  to  be  va- 
cated. It  is  evident  that  by  tjiese  pcovlr 
slons  it  was  intended  both  to  penalise  the 
violation  and  to  provide  for  its  removaU  and, 
aa  we  have  pointed  out,  paragraph  190  pro- 
vides the  penalty. 

Tbe  Judgment  below  will  be  afi&rmed,  with 
costs. 


BUCHANON  ft  SMOCK  LUMBER  CO.  v. 
DOUGHERTy,  (No.  114.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  28,  1910.) 

(SyVlabu*  J>y  tU  Ooart.}     ■• 

1.  Mbchawics'  Liens  4=*260— ttEDtJofioit  to 
Ju  DOMENT— Tike. 

The  elanse  in  the  Mechanio's  Idea  Act  (3 
Comp.  St  1910,  p.  3305,  |  18),  providing  that, 
"if  such  claimant  shall  fail  to  prosecute  his 
claim  diligently  vitbin  one  year  froib  tbe  date 
of  the  issuing  of  snch  smiunons,  or  such  farther 
time  as  tbe  icourt  may  by  order  direct,  such 
lien  shall  be  discharged,",  contemplates  Uie  re- 
duction of  the  lien  to  judgment  within  that  time 
if  "diligent  prosecution"  will  accomphsh  that 
result. 

[Bd.  Note.-— Vor  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  fi  456,  45a-i68;  Dec.  Dig. 
<S=»260.] 

2.  Hbchanics'  Lissa  €=3260~BEDnGTioN  to 
jUDGMENi^TiMB— Excuse  roa  Delay— Dis- 
ciiARoe  ov  Lien. 

The  bnnden  is  on  tbe  meehenie^B  Ilea  elalaK 
aat  to  exeuse  his  failure  to  xedu«!e  his  lien  to 
judgment  within  the  year.  To  permit  the  year 
to  expire'  without  cither  a  judgment  or  an  ex- 
tcnsion  of  time  order  from  the  court  is  a  most 
dangerous  prooeediag.  Prima  facie  such  a  lien 
should  be  discharged  at  any  time  after  ^e  ex- 


piration of  ^e  year,  upon  applieatim  to  the 
court 

[Ed.  Note.— For  other  cases,  see  'Mechanics' 
Lien^Cfent  Dig.  {{  456,  468-468;    Dec.  Dig. 

3.  MsOBAKncs'  LiERB  «=92d0— Rkduotion  to 

Jl7BaMBN*r— DEt.A:Z— DiSOBABOB'  OF  LUN. 

Wliere  theii;e  was  no  judgment  nor  any  cxt 
tension  of  time  order  within  the  year,  and  no 
adequate  proof  of  diligent  prosecution  within 
that  time,  the  lien  should,  upon  application  to 
the  court,  \»  discharged, 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  466,  4SS-468:  Dec.  Dig. 
<S=»260.] 

4.  Mechanics'  Liens  $=>260— Rbdttction  to 

JUDQITENT— FlWDINe  OF  DlUOElfT  PBOSEOU- 
nOR — DlSOHABGB  or  LiBN. 

A  finding  by  the  trial  court  sitting  with- 
out a  jury,  of  "diligent  prosecution,"  expressly 
based  upon  an  erroneously  conceived  subsequent 
waiver,  and  unsupported  by  sufScient  evidence 
of  "diligent  proaecotion,"  -will  be  disregarded 
by  this  court,  and  a  judgment  will  be  directed 
to  be  entered  discharging  the  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  %%  466,  468-468;  Dec.  Dig. 
<8s»2e0.] 

6.  MBoxf&mcs'  Liens  4zs>26(^RBOTronoiT  to 

JUSOItBNT— FaiLVBE  to  DiniOBNTLT   PBOS- 

BOtJTB— DtSOHABOB  OT  LlEN. 

The  "diligent  prosecution"  duty  does  not 
end  with  the  year,  but  continues  also  at  all 
times  thereafter  until  the  lien  shall  be  reduced 
to  judgment  A  Hen  diligently  prosecuted  with- 
in the  year,  but  not  reduced  to  judgment  nor 
supported  by  an  extension  of  ^me  eoort  order, 
upon  application  to  the  court  sltould  be  discharg- 
ed for  a  failure  to  prosecute  diligently  after  the 
expiration  of  the  year. 

fEd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Ctent.  Dig.  H  466,  468-468;  Dec.  Dig. 
«=>260.] 

Appeal  from  Circuit  Court,  Essex  County. 

Action  by  the  Bnchanon  ft  Smock  Lumber 
Cbmpany  against  Henrietta  G.  Dougherty. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Robert  M.  Boyd,  Jr..  of  Montclalr,  for  ap- 
pellant. Patterson  &  Rhomie,  of  Asbury  Park 
(Walter  Taylor,  of  Asbury,  Pork,  on  the  brief), 
for  jEippellee. 

WHITE,  J.  This  is  a  mechanic's  lien  case. 
The  point  involved  is  the  "diligent  prosecu- 
tion" of  tbe  lien  Tyltliln  the  requirements  of 
the  mechanic's  lien  act  Tbe  lien  was  filed 
and  the  summons  issued  Ai»;U  6,  1912.  Tbe 
declsFation  was  filed  May  15,  1912,  and  tbe 
plea,  June.  4,  1012.  The  case  was  noticed  for 
trial  Aupist  10, 1912,  for  the  September  term, 
and  on  December  9th  for  the  December  term> 
1912.  It. was  not  noticed  for  the  nert  term, 
npr  .was  it  again  noticed  for  trial  until  Marcb 
6,  1914.  .It  was  noticed  July  21,  1914,  and 
was  tried  October  10^  1914.  The  docket  shows 
the  filing  on  April  23,  1913,  of  two  letters 
from  counsel,  from  which  it  appears  that  the 
case,  althoygh  not.  noticed,  did  appear  on  tbe 
list  for  that  -tenn^  and  that  .-defendant's  ooun- 
sel  said:  '%Ao  not  expect  to  object  to  its 
remaining  listed  as  It  noT<f  is,"    With  one  ex- 
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ceptlon,  there  Is  no  explanation  of  any  char- 
acter as  to  why  the  case  was  not  tried  at 
any  of  the  terms  whoi  noticed  for  trial,  nor 
of  why  for  over  a  year  It  was  not  even  no- 
ticed for  trlaL  The  one  exception  Is  that 
the  case  was  continued  In  the  April  term, 
1914,  on  the  application  of  counsel  for  appel- 
lant because  It  suddenly  became  necessary 
for  him  to  Issue  a  commission  to  take  the  tes- 
timony of  a  material  witness,  the  builder, 
who  unexpectedly  moved  out  of  the  state,  and 
whose  testimony  was  so  taken  and  read  at 
the  trial  at  the  next  term,  in  October.  The 
trial,  by  consent,  took  place  before  the  trial 
judge  without  a  jury.  Upon  the  case  being 
called  and  before  the  trial  commenced,  coun- 
sel for  the  appellant  moved  for  an  order  dis- 
charging appellant's  property  from  the  lien 
on  the  ground  of  lack  of  due  diligence  In  the 
prosecution  of  the  claim  "within  one  year  as 
required  by  the  statute  and  decisions."  This 
motion  the  trial  judge  refused  In  the  follow- 
ing language: 

"I  am  inclined  to  think  there  has 'been  no 
lack  of  diligence,  in  view  of  the  admission  of 
counsel  that  in  the  year  1914  application  was 
miMle  by  the  defendant  to  postpone  this  case  on 
account  of  the  absence  of  a  material  witness." 

To  this  ruling  objection  was  made,  and  It 
is  made  the  ground  of  the  present  appeaL 

We  think  the  motion  should  have  been  al- 
lowed and  the  lien  discharged. 

[1, 2]  The  clause  in  the  mechanic's  lien  act 
fixing  the  one-year  period  contemplates  the 
reduction  of  the  lien  to  judgment  within  that 
time  if  diligent  prosecution  will  accomplish 
that  result  Until  prosecuted  to  Judgment, 
the  lien  is  ex  parte  and  arbitrary,  and  In 
view  of  this  extraordinary  feature,  and  of 
the  disadvantage  under  which  the  owner 
naturally  labors  In  defending. against  a  stale, 
unjust  claim  founded  upon  a  contract  to  the 
terms  of  which  he  is  usually  an  entire  stran- 
ger, the  one-year  limitation  prescribed  by  the 
act  should  be  strictly  enforced  unless  the 
claimant  is  able  to  set  up  a  most  excellent 
demonstration  that  It  was  not  only  not  because 
of  any  fault  of  his,  but  in  spite  of  the  exer- 
cise of  at  least  ordinary  diligence  on  his  part, 
that  he  failed  In  that  time  to  reduce  his  ex 
parte  lien  to  the  litigated  lien  embodied  In 
a  judgment  The  burden  Is  on  the  claimant 
to  excuse  his  failure  to  get  a  judgment  with- 
in the  year.  If  he  allows  the  year  to  pass 
without  judgment,  and  without  a  court  exten- 
sion of  time  order  procured  within  the  year, 
he  does  so  at  hig  peril.  If  he  is  afterwards 
able  to  convince  the  trial  judge,  upon  ade- 
quate evidence,  that  the  lien  was  diligently 
prosecuted  on  his  part,  the  court  may  make 
an  extension  of  time  order  or  permit  a  trial, 
and  If  there  was  evidence  to  support  such 
action  It  will  not  be  disturbed  by  this  court 
Buchanan  Sc  Smock  Lumber  Ga  v.  Einstein, 
87  N.  J.  Law,  307,  93  Atl.  716,  following  En- 
nls  V.  Eden  Mills  Paper  Co.,  65  N.  J.  Law, 
577,  48  Atl.  610.  But  to  permit  the  year  to 
expire  without  either  a  judgment  or  an  ex- 


tension of  Cbne  ordw  from  fbe  court  Is  a 
most  dangerous  proceeding.  Prima  facie, 
such  a  lien  should  be  discharged  upon  appU- 
cation  to  the  court 

[I-I]  In  the  present  case  the  year  expired 
without  a  judgment  and  wiOumt  an  exten- 
sion order.  Nor  has  the  claimant  shovm  any 
reason  why  it  was  permitted  to  do  so.  His 
effort  to  prove  diligent  prosecution,  if  it  may 
be  so  called,  was  confined  to  showing  tbat  the 
case  appeared  on  the  trial  list  as  a  resolt  of 
notice  (whose  notice,  not  shown)  at  two  of 
the  terms  of  the  year.  Mb  attempt  Is  made 
to  sliow  what  effort  he  made  to  have  the  ease 
tried  on  these  two  occasions,  nor  why  It  in 
fact  was  not  th«i  tried;  nor  is  any  excnse 
offered  for  the  entire  failure  of  effort  at  the 
third  term  when  the  case  was  not  even  "no- 
ticed" for  trial,  as,  for  that  matter,  It  was 
not  for  more  than  a  year  afterward.  Under 
this  state  of  undisputed  facts,  if  there  had 
been  a  finding  based  upon  them  that  tbers 
was  diligent  prosecution  within  the  year,  we 
would  hare  been  unable  to  find  the  evidence 
to  support  It 

'  But  the  finding  was  not  based  by  the  learn- 
ed trial  judge  upon  these  ftteta,  bat  npoa 
what  he  conceived  to  be  a  waiver  by  the  de- 
fendant-appellant In  applying  for  a  conttnn- 
ance  when  the  case  was  down  for  trial  more 
than  a  year  after  the  expiration  of  the  first 
year,  because  a  principal  witness,  the  bnllder, 
suddenly  and  unexpectedly  left  the  state  and 
it  was  necessary  to  send  a  commlssI<m  to 
take  his  testimony.  We  think  this  was  error. 
A  waiver  may  be  by  estoppel,  and  It  may  be 
by  contract  If  the  latter,  and  not  nnder 
seal,  the  better  opinion  seems  to  be  that  It 
must  be  supported  by  a  consideration,  as  In 
case  of  other  simple  contracts.  40  Cyc  263;. 
Of  course,  here  there  was  no  waiver  by  cwn- 
tract  Nor  are  we  able  to  find  any  waiver  by 
estoppel.  It  might  well  be,  as  in  the  Ein- 
stein Case,  supra,  that  defendant  would  be 
estopped  fr<Hn  denying  the  claimant's  dili- 
gent prosecution  at  a  particular  term  when 
claimant  had  brought  the  case  on  for  trial 
and  was  ready  to  try,  by  his  (defendant'8> 
own  action  In  applying  for  and  securing  a 
continuance  for  bis  own  convenience,  and  the 
effect  of  such  estoppel  might,  under  some 
circumstances,  be  considered  by  the  trial 
judge  as  extending  to  and  contributing  to  a 
seeming  oversight  in  not  bringing  the  case 
on  for  trial  at  the  next  succeeding  term,  as 
also  In  ttiat  case.  That  is  a  matter  so  in- 
timately related  to  the  individual  drcum- 
stances  of  each  case  that  the  exercise  by  the 
trial  judge  of  a  reasonable  discretion  will 
not  be  disturbed  by  this  court  whichever  coo- 
dusion  he  reaches.  Bat  that  is  not  this  caa& 
Here  the  question  was  not  of  diligent  proae- 
cntion  at  the  April  term,  1914,  when  de- 
fendant was  compelled  to  seek  a  postpone- 
ment because  of  the  unexpected  absence  of 
his  principal  witness.  He  la,  of  course,  es- 
topped   from    denying    datmaat'a    dUlgent 
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prosecRHon  at  that  term.  The  subject  here  Is 
4liUgent  pitMScatlon  a  year  before  that  time 
during  the  pfiriod  prescribed  by  the  statute, 
a.nd  the  gne^tion  Is:  Does  defendant's  ap- 
plication for  a  postponement  in  1914  estop 
bim  from  asserting  the  fact  that  ^e  Uen  fell 
tor  lack  of  diligent  proaecuUon  a  year  be- 
fore? We  think  it  does  not  The  defendant's 
Tight  to  more  that  the  lien  be  discharged  be- 
cause not  diligently  prosecuted  cotild  be  ex- 
ercised daring  the  course  of  the  trial  quite  as 
well  as  before  it  conunenced.  Consequently, 
there  was  nothing  in  his  request  for  post- 
ponement inconsistent  with  the  Idea  that 
iirhen  the  trial  did  come  oa  he  might  make 
such  a  motion.  This  being  so,  the  claimant 
was  not  entitled  to  assawe  that  the  motion 
would  not  be  made  at  all  because  not  made 
before  the  postponement  was  asked  for,  and 
therefore  there  was  no  estoppeL 

The  delay  of  over  a  year  after  the  expira- 
tion of  the  first  year  seems  to  be  absolutely 
without  explanation,  and  would  of  Itself  be 
abundant  cause  for  discharging  the  lien  even 
if  there  had  been  diligent  prosecution  within 
the  year.  The  diligent  prosecutt<xi  duty  does 
not  end  with  the  year,  but  continues  at  all 
times  until  the  Uen  ahall  be  reduced  to  Judg- 
ment ;  and  a  Hen  claimant,  who  has  permit- 
ted his  year  to  expire  without  Judgment  or 
an  extension  order  in  order  to  defeat  an 
application  for  the  discharge  of  the  Hen, 
must  show  diligent  prosecution  on  his  part, 
not  only  within  the  year,  but  up  to  the  time 
the  application  is  made. 

Deciding  as  we  do  that  the  lien  should 
bave  been  discharged.  It  becomes  unnecessary 
to  pass  upon  the  other  points  raised  atFecting 
the  amount  of  the  claim. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded  to  the  circuit  court  In  order  that  a 
Judgment  may  be  entered  discharging  the  me- 
chanic's lien,  for  the  reasons  above  indicated. 


PENNSYLVANIA  B.  CO.  ▼.  HERRMANN. 
(Supreme  Conrt  of  New  Jersey.    Feb.  28, 1915.) 

(SyUahui  ly  *h«  Court.) 

CaBBIEBS  €=>12  —  FbKE  TBA.NBFOBTATION   — 

State  Ofticials— Secbetabt  to  Govkbnob. 
The  secretary  to  the  Governor  of  this  State 
held  to  be  one  of  the  sUte  officials  that  the  Leg- 
islature can  constitutionally  require  to  be  car- 
ried free  upon  the  railroads  of  this  state,  ac- 
cordiiiR  to  the  test  laid  down  in  D.  L.  &  W.  R. 
R.  V.  PtibUc  Utilities  Commiasion,  8S  N.  J.  Law, 
2S,  88  Atl.  849. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  7-11, 15r-20;  Dec.  Dig.  «=»12.] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  the  Pennsylvania  Railroad  Com- 
pany against  L.  Edward  Herrmann.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  November  term,  1015,  before 
PARKER,  MINTURN,  and  KALISCH,  JJ, 


Vredenbnrgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellant  Herbert  Boggs,  of  New- 
ark, for  appellecL 

PARKER,  J.  This  was  a  suit  by  the  rail- 
road company  against  Mr.  Herrmann  to  re- 
cover the  amount  of  a  number  of  fares  for 
passage  over  the  plalntUI's  road  which  de- 
fendant refused  to  pay.  The  bill  of  particu- 
lars runs  from  February  3,  1914,  to  October 
20,  1914,  and  amounts  to  $141.38.  The  de- 
fendant insisted  upon  his  right  to  ride  with- 
out payment  of  fare  by  virtue  of  a  certificate 
signed  by  the  Secretary  of  State  pursuant 
to  the  provisions  of  chapter  191  of  the  Laws 
of  1914  (P.  L.  p.  358),  certifying  that: 

"L.  Ejdward  Herrmann,  secretary  to  the  Gov- 
ernor, whose  term  of  office  expires  January  8, 
1917,  is  entitled  to  pass  and  repass  without  pay- 
ment of  fore  over  any  and  all  railroads  in  the 
state  of  New  Jersey,  within  the  borders  of  said 
state." 

In  each  of  the  many  cases  specified,  the 
Conductor  or  ticket  collector  (according  to 
the  memorandum  of  the  court  below)  stated 
that  the  pass  or  certificate  was  not  valid 
and  did  not  entitle  the  defendant  to  ride,  and 
demanded  fare  at  the  regular  tariff,  which 
was  refused,  whereupon  the  conductor  hand- 
ed to  defendant  a  slip  notifying  him  that  the 
plaintiff  was  advised  by  its  legal  department 
that  the  defendant  was  not  entitled  to  ride 
free  on  its  trains,  and  that  he  was  therefore 
requested  to  pay  the  proper  fare.  The  fare 
was  never  imld,  and  defendant  continued  to 
ride  to  his  destination  without  further  de- 
mand for  fare,  or  objection  from  the  agent 
of  the  plaintiff.  (We  quote  the  language  of 
the  court  below.)  This  suit  being  brought  «s 
In  assumpsit  upon  an  implied  promise  to  pay 
the  fares,  the  retort  was  made,  and  is  now 
made,  that  the  plaintiff  should  not  recover 
because  the  conductor  did  not  offer  to  the 
defendant  the  altematire  of  paying  or  leav- 
ing the  train.  It  Is  further  objected  that 
Inasmuch  as  defendant  is  a  state  official,  and 
the  state  of  the  case  shows  that  at  the  vari- 
ons  times  In  question  he  was  traveling  upon 
state  business  (however,  it  docs  not  show 
that  the  company  was  on  any  of  such  occa- 
sions notified  of  that  ftict),  therefore  the 
claim  shonld  be  made  against  the  state,  and 
not  against  the  defendant  Individually.  We 
see  no  force  in  either  of  these  objections  and 
find  it  tmneceasary  to  consider  them  In  de- 
tail, because  the  case  should  be  disposed  of 
on  the  broader  ground  set  up  by  the  defend- 
ant that,  t^  virtue  of  the  statute  in  ques^ 
tion  and  of  the  production  at  the  certificate 
in  pursuance  thereof,  he  was  entitled  to  ride 
free,  upon  the  defendant's  road,  within  the 
state  of  New  Jersey  during  his  term  of  of- 
fice. Ttie  iinswer  made  to  this  by  the  rail- 
road company  is  that  the  statute  of  1914  is 
unconstltntlonal  as  In  violation  of  the  four- 
teenth amendment  of  the  National  Constitu- 
tion, and  article  1,  par.  16,  of  the  state  Con- 
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stttutton,  r^atln^  to  tbe  taking  of  prlyate 
property  without  compensation. 

'nie  plaintiff  company  <^>erates  under  an 
old  charter  from  tbe  state,  which  stipulates 
that  certain  state  offlclala  not  Including  the 
defendant  were  to  be  carried  free.  The 
plaintiff's  position,  as  we  nnderstand  it,  is 
that  so  far  as  it  carried  free  the  state  mt- 
fldals  mentioned  in  the  charter,  under  tbe 
(jrcumstancee  therein  laid  down,  which  are 
not  material  here,  the  plaintiff  would  be  per- 
forming the  contract  duty ;  but,  as  relates  to 
other  persons  mentioned  in  later  statutes, 
tbe  L^slature  was  without  constitutional 
power  to  impose  any  such  obligation  upon 
the  railroad  company,  and  the  imposition 
thereof  would  amount  to  a  taking  of  its 
property  without  compensation.  Tbla,  in 
view  of  a  recent  decision  of  this  court,  Is  too 
broad  a  claim.  The  statute  is  valid  in  so 
tar  as  relates  to  tbe  defendant  as  an  ex- 
ercise of  tbe  reserved  right  of  the  Legislature 
to  regulate  corporations,  or  as  an  exerdsa 
of  the  police  power.  The  matter  was  fully 
discussed  in  tbe  decision  to  which  we  have 
Just  adverted,  which  is  D.  L.  &  W.  Rail- 
road Oo.  V.  Public  Utilities  Board,  85  N.  J. 
Law,  28,  88  Atl.  849.  In  that  case  It  was 
held  that  so  far  as  chapter  129  of  the  Laws 
of  1911  (P.  U  p.  185),  a  precisely  similar  stat- 
ute, required  railroads  to  carry  free  tbe 
members  of  the  State  Water  Supply  Com- 
mission, it  was  unconstitutional  and  unen- 
forceable. The  reasons  for  so  declaring  it, 
as  stated  by  Mr.  Justice  Garrison,  are  illum- 
inative of  the  present  controversy.  He  point- 
ed out  the  harm  that  was  done  by  the  issue 
of  complimentary  passes  by  railroad  compa- 
nies because  of  the  impression  produced  in 
the  public  mind  that  public  officials  were 
placed  under  an  obligation,  or  a  suspicion  of 
obligation,  to  corporations  whose  affairs  in 
their  relation  to  the  public  were  constantly 
calling  for  official  action;  and  that  in  New 
Jersey  the  question  was  dealt  with  by  legia- 
iation  so  that: 

"The  gratuity,  instead  of  being  prohibited  in 
whole  or  in  part,  was  entirely  eliminated  by 
making  the  free  transportation  of  certain  gov- 
ernmental officers  obligatory  npon  the  railroads, 
a  duty  into  the  performance  of  which  no  ele- 
ment of  gratuity  could  possibly  enter."  85  N. 
J.  Law,  34.  36,  88  Atl.  851. 

It  was  further  held  that  this  legislation 
presented  the  proper  element  of  tbe  exer- 
cise of  the  reserved  right  of  the  Legislature 
to  amend  charters  of  corporations,  and  also 
of  police  power;  that  the  Legislature  was 
clearly  within  its  rights  in  dealing  with  this 
problem  as  one  of  public  concern  and  in  the 
course  of  legislation  by  which  its  chosen 
policy  In  this  regard  was  evinced  and  ef- 
fectuated.    Pages  85,  88  of  86  N.  J.  Law, 


88  Ati.  849.  The  test  adopted  1>y  the  court 
In  deciding  that  case  was  whetlier  tbe  mem- 
betB  of  the  State  Water  Suroly  Coimniiwloii 
bdonged  to  that  class  of  pnbUc  officials 
whose  favor  might  be  advantageous,  or 
whose  disfavor  detrimental,  to  tbe  Interesta 
of  railroad  CorporatlMiB  In  their  dealings 
with  the  state.  Tbe  example  given  in  tbe 
opinion  Is  titat  of  members  of  the  Legisla- 
ture by  wh(»D  the  laws  affecting  the  corpo- 
rations  and  their  Interests  are  made.  This, 
of  course,  is  perfectly  plain.  Tbe  same  may 
be  said  of  the  Governor,  wtaoee  executive  ap- 
proval is  necessary  for  all  Mils,  whose  con- 
stitutional duty  It  la  to  advise  with  the  Leg- 
islature as  to  matters  «f  legislative  policy, 
and  who  in  practice  is  in  close  touch  with 
the  munbers  of  that  body  most  if  not  all  of 
the  time;  so  that,  quite  apart  from  any 
charter  question.  It  is  clear  ffom  the  rea- 
soning of  Justice  Garrison's  opinion  that  a 
.statute  requiring  members  of  the  Legisla- 
ture and  the  Governor  to  he  carried  free 
during  their  terms  of  office  must  be  upheld  as 
a  constitutional  exercise  of  the  reserved  right 
and  of  the  police  power.  The  same,  in  oar 
opinion,  should  be  said  of  the  secretary  to 
the  Governor,  whose  duties,  as  prescribed  by 
the  statute  (G.  S.  p.  3792,  pi.  40),  are  to  "keep 
a  correct  record  of  all  the  executive  proceed- 
ings and  decisions  and  do  all  other  acta  ap- 
pertaining tt>  his  office  which  shall  be  re- 
quired of  him  by  the  Governor."  It  is  a  mat- 
ter of  common  knowledge  that  the  secretary 
of  the  Governor  is  necessarily  In  the  very 
closest  possible  touch  with  the  executive, 
constantly  In  attendance  upon  him,  neces- 
sarily enjoying  his  fullest  confldence,  pre- 
sumably cognizant  of  everything  that  passes 
between  the  Governor  and  the  Legislature  or 
its  members,  and,  from  the  very  nature  of 
his  employment  and  his  dose  association 
with  the  executive  power,  conceivably  in  a 
position  to  exerdse  more  or  less  influence. 
Indirectly  at  least,  npon  the  course  of  legis- 
lation or  official  action.  That  the  good  will 
of  such  an  official  might  well  be  deemed  ad- 
vantageous to  the  railroads,  and  his  ill  will 
something  to  be  deprecated,  is  a  pr<9>ositioa 
that  we  think  needs  no  argument;  and  it 
therefore  follows  that  he  is  within  the  class 
of  state  officials  that  tbe  Legislatore  In  the 
exercise  of  Its  reserved  power,  and  as  a 
matter  of  public  policy,  was  constitutionally 
entitled  to  require  should  be  carried  free. 

The  district  court  gave  Judgment  for  the 
defendant,  based  upon  tbe  language  of  the 
statute,  without  undertaking  to  deal  Mrith 
the  constitutional  question  Involved. 

This  question  havlitg  t>een  resolved  by  us 
in  favor  of  the  defendant,  the  judgment  of 
the  district  court  is  affirmed. 
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HOPPEB  r.  EDWABDS,  Comptroller  of 
Treasury, 
<Supreme  Court  of  Mew  Jerseor.   Feb.  18, 1916.) 

(Bvllahvt  hy  the  Court.) 
1.  Taxation  «s>859— Transfxb  Tax— Lboxs- 

X.ATIYB  POWBB— NONBCaCDKNT  DECEDBNT. 

The  Legislature  had  power  to  imiMse  a  tax 
upon  the  traii«(er,  by  will  or  intestate  law,  of 
property  within  the  state,  when  the  decedent 
'nr«s  a  nonresident  of  the  state  at  the  time  of  hia 
death,  as  was  done  by  section  1  of  the  Tranafer- 
Inheritance  Tax  Act  of  1009  (P.  L.  p.  S26). 

[£id.    Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1674;  Dec.  Dig.  <g=>859.] 

2.  Taxation   <S=>8e8— Tbansfbb  Tax— Pbop- 

KBTT    StTBJlECT. 

Bonds,  and  mortgages  securing  them  upon 
T«al  estate  located  in  theatate  of  New  Jersey, 
and  which  bonds  and  mortgages  were  actually 
physically  present  within  the  state  of  New  Jer- 
sey at  the  time  of  the  owner's  death,  are  prop- 
erty within  the  state  of  New  Jersey  within  the 
meaming  of  paragraph  2  of  section  1  of  the 
Transfer-Inheritance  Tax  Act  of  1009  (P.  L.  p. 
325),  and  are  taxable  thereunder,  even  thou^ 
they  have  been  taxed  under  a  like  statute  m 
New  York  where  the  owner  resided  at  the  time 
of  his  death. 

[Eid.  Note.— For   other  caaes,  sm  Taxation, 
Cent.  Dig.  H  1686-1687;  Dec.  Dig.  «s»868.] 

3.  Statutes  <S=>226— Consteuction— Statctb 
Adopted  fbou  AnoTnEs  State— No nbesi- 
DEJJT  Decedent. 

Where  the  Legislature  enacts  a  provision 
taken  from  a  statute  of  another  state.  In  which 
the  language  of  the  act  has  received  a  settled 
construction,  it  is  presumed  to  hare  intended 
that  such  provision  should  be  understood  and 
applied  in  accordance  with  that  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  307 ;   Dec.  Dig.  «=>226.] 

4.  Taxatioh  «=>868— Tbarstbb  Tax— Pbof- 
bbty  Sxtbjkot— Nonbebidbnt  Dkoxdbnt. 

Bonds,  and  mortgages  securing  them  upon 
real  estate  located  in  the  state  of  New  York, 
and  which  bonds  and  mortgages  were  actually 
physically  present  within  the  state  of  New  Jer- 
sey at  the  time  of  the  owner's  death,  are  prop- 
erty within  the  state  of  New  Jersey  within  the 
meaning  of  paragraph  2  of  section  1  of  the 
Transfer-Inheritance  Tax  Aot  of  1909  (P.  L.  p. 
S25),  and  are  taxable  thereunder,  even  though 
they  have  been  taxed  under  a  like  statute  m 
New  York,  where  the  owner  resided  at  the  time 
of  bis  death. 

(£d.  Note.— IVw  other  caaes,  see  Taxation, 
Cent  Dig.  1 1688;  Dea  Dig.  «s»8e8.J 

Certiorari  by  imng  Hopper,  execntor  of 
NKfliols  B.  Cnshlnsr,  deceased,  against  Eld- 
ward  I.  Edwards,  Comptroller  of  the  Treas- 
ury of  the  State  of  New  Jersey,  to  review  as- 
■essinents  levied  under  the  Tranafer-Inherit- 
ance  Tax  Act    Assessments  afiHrmed. 

Argued  Novonber  term,  1016,  before  OAB- 
BTSON,  TRBNOHARD,  and  BLACK,  JJ. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  prosecutor.  John  W.  Wescott,  Atty.  Gen., 
and  Herbert  Boggs,  Asst  Atty.  Gen.,  for  de- 
fendant. 

TBBNCHARD,  3.  This  writ  of  certiorari 
brings  up  for  review  an  assessment  levied 
by  the  comptroller  under  and  by  virtue  of 
the  Transfer-Inheritance  Tax  Act  of  1909 


(P.  L.  1909,  c.  228,  p.  32S}.  It  appears  Jbbat 
the  decedent,  Nichols  B.  Cushing,  died  about 
November  26,  1913,  at  Upper  Nyack,  N.  Y., 
where  he  had  resided  for  10  years  next  pre- 
ceding hlfi  death;  that  his  legal  domicile, 
had  been  in  the  state  of  New  York  for  18 
years  next  preceding  his  death;  that  he 
possessed,  inter  alia,  bonds,  secured  by  mort- 
gages on  real  estate,  amounting  to  the  sum 
of  $320,67480,  which  bonds  and  mortgages, 
at  the  time  of  his  death,  were  in  a  safe  la  a 
building  known  as  the  "Cushing  Building," 
located  in  the  city  of  Jersey  City,  in  the 
state  of  New  Jersey ;  that  part  of  such  mort- 
gages were  upon  real  estate  located  in  the 
state  of  New  Jersey,  and  part  upon  real  es- 
tate located  iu  the  state  of  New  York ;  that 
the  mortgages  upon  real  estate  in  New  Jer- 
sey amounted  to  the  sum  of  $74,51-1.20,  and 
the  mortgages  upon  real  estate  in  New  York 
amounted  to  the  sum  of  $255,160.60.  It  also 
appears  that  collateral  inheritance  tax  has 
been  assessed  by  the  state  of  New  York  up- 
on these  same  bonds  and  mortgages,  and 
that  it  has  been  paid.  The  comptroller,  in 
assessing  the  property  of  the  decedent,  sub- 
ject to  taxation  under  our  Transfer-Inherit- 
ance Tax  Act  of  1009  (P.  L.  p.  325),  included 
all  of  such  bonds  and  mortgages  as  "personal 
IMCoperty  within  'the  state  of  New  Jersey." 
The  question  presented  is  whether  or  not  this 
assessment  was.  lawful,  and  that  in  turn  pre- 
sents the  question  whetibier  or  not  these  bonds 
and  mortgages,  so  actually  within  the  state 
of  New  Jersey  at  the  time  of  decedent's 
death,  were  property  within  this  state  with- 
in the  meaning  of  paragraph  2  of  sectloa  1 
of  the  Transfer-Inheritance  Tax  Act  of  1009. 

We  are  of  the  opinion  that  tliese  questions 
must  be  decided  in  the  affirmative. 

Section  1  of  the  act,  so  far  as  relevant  to 
this  case,  is  as  follows: 

"Sec.  1.  A  t^x  shall  b«  and  is  hereby  imposed 
upon  the  transfer  of  any  property,  reid  or  per- 
sonal, of  the  value  of  five  hundred  dollars  or 
over,  or  of  any  interest  therein  or  income  there- 
from, in  trust  or  otbenwise,  to-  persons  or  corpo- 
rations, in  the  following  cases :  First.  When  the 
transfer  is  by  will  or  Dy  the  intestate  laws  of 
this  state  from  any  person  dying  seised  or  pos- 
sessed of  t^e  property  while  a  resident  of  the 
state.  Second.  When  the  transfer  is  by  will 
or  intestate  law,  of  property  within  the  state, 
and  the  decedent  was  a  nonresident  of  the  state 
at  the  time  of  his  death." 

[1]  The  Legislature  has  the  power  to  thus 
Impose  a  tax  upon  the  transfer,  by  will  or 
intestate  law,  of  property  within  the  state, 
when  the  decedent  is  a  nonresident  of  the 
state  at  the  time  of  his  death. 

The  power  of  the  state  to  impose  a  succes- 
sion tax  upon  personal  property  actually 
present  in  this  state  at  -the  time  Of  a  nonresi- 
dent decedent's  death  was.  In  principle,  af- 
firmed in  Blackstone  v.  Miller,  188  TJ.  S.  189, 
23  Sup.  Ct.  277,  47  I*  Ed.  439.  That  case 
came  before  the  Supreme  Court  of  the  United 
States  on  error  from  the  Surrogate's  Court  of 
New  York  County.    It  brought  up  a  decree 
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x>t  that  court,  snstalned  by  the  Appellate  Di- 
vision of  the  Supreme  Court  (69  App.  DIv. 
127,  74  N.  y.  Supp.  608),  and  by  the  Court 
of  Appeals  (171  N.  T.  682,  64  N.  E.  1118), 
levying  a  tax  on  the  transfer  by  will  of  cer- 
tain property  of  TUnothy  B.  Blackstone, 
the  testator,  who  died  domiciled  in  lUihols. 
The  decedent,  at  the  time  of  his'  death,  bad 
on  deposit  In  the  United  States  Trust  Com- 
pany of  New  York  14,843,456.72.  It  was  sub- 
ject to  draft  on  five  days'  notice.  The  trans- 
fer tax  was  Imposed  upon  this  deposit  undei 
the  New  York  statute  of  1892  (Laws  1892, 
c  399),  the  first  section  of  which  provides 
as  follows: 

"A  tax  ahall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  property,  real  or  personal, 
of  the  value  of  five  hundred  dollars  or  over,  or 
of  any  interest  therein  or  income  therefrom,  in 
trust  or  otherwise,  to  persons  or  corporations 
not  exempt  by  law  from  taxation  on  real  or  per- 
sonal property  in  the  following  cases :  (1)  When 
the  transfer  is  by  will  or  by  the  intestate  laws 
of  this  state,  from  any  person  dying  seised  or 


possessed  of  the  property  while  a  resident  of 

(2)   Whi        ■  '.       ■"■ 

or  intestate  law,  of  property  within  the  state, 


the  state.      (2)   When  the  transfer  is  by  will 


and  the  decedent  was  a  nonresident  of  the  state 
at  the  time  of  his  death." 

The  Supreme  Court  of  the  United  States, 
construing  this  statute,  held  that  the  imposi- 
tion of  such  a  tax  npon  this  deposit  was  with- 
in the  power  of  the  Legislature.  And  our 
Court  of  Errors  and  Appeals  has  said.  In 
effect,  that  the  state  has  power  to  impose  a 
succession  tax  npon  property  within  this 
state,  without  regard  to  the  domicile  of  the 
decedent.  Nellson  v.  Russell,  76  N.  J.  Law, 
655,  71  Atl.  286,  19  L.  B.  A.  (N.  S.)  887,  131 
Am.  St  Rep.  673 ;  Dixon  t.  Russell,  79  N.  J. 
Law,  490,  76  Atl.  982. 

It  is  to  be  noticed  that  the  only  dlCfer- 
ence  between  the  New  York  act  of  1892,  and 
the  act  of  1909  of  this  state.  Is  the  omission, 
In  the  New  Jersey  statute,  of  the  words  "not 
exempt  by  law  from  taxation  on  real  or  per- 
sonal property." 

[2-4]  We  think  that  the  bonds,  and  mort- 
gages securing  them  upon  real  estate  locat- 
ed in  New  Jersey,  wlilch  bonds  and  mort- 
gages were  actually  physically  present  in 
New  Jersey  at  the  time  of  the  owner's  death, 
were  property  within  the  state  of  New  Jersey 
within  the  meaning  of  paragraph  2  of  sec- 
tion 1  of  the  act  of  1909,  and  so  were  proper- 
ly taxed  by  the  Comptroller,  even'  though 
they  had  been  taxed  under  a  like  statute  in 
New  York  where  the  owner  resided  at  the 
time  of  his  death.  This  was  decided,  in  ef- 
fect, by  Blackstone  v.  Miller,  supra,  and 
by  the  same  case  in  the  New  York  Court  of 
Appeals  (171  N.  Y.  682,  64  N.  E.  U18).  Says 
Mr.  Justice  Holmes,  in  the  case  in  the  United 
States  Supreme  Court  (188  U.  S.  at  page  20-1, 
23  Sup.  Ct.  at  page  278  [47  L.  Ed.  430]) : 

"To  come  closer  to  the  point,  no  one  doubts 
that  succession  to  a  tangible  chattel  may  be  tax- 
ed wherever  the  property  is  found,  and  none  the 
less  that  the  law  of  the  situs  accepts  its  rules  of 
suecessioD  from  the  law  of  the  domicile,  or  that 
by  the  law  of  the  domicile  the  chattel  is  part  of 


a  univendtas  and  is  taken  into  acemint  aeain  is 
the  succession  tax  there" — citing  cases. 

He  further  says: 
'  "No  doubt  this  power  on  the  part  of  two  states 
to  tax  on  different  and  more  or  less  inconsiatent 
principles  leads  to  some  hardship.  It  may  be  re- 
gretted, also,  that  one  and  the  same  state  olioald 
be  seen  taxing,  on  the  one  hand  aocoidfnK  to 
the  fact  of  power,  and,  cm  the  otber,  at  the  aame 
time,  according  to  the  fiction  that,  in  succes- 
sions after  death,  mobilia  sequuntnr  personam 
and  domicile  povems  the  whole.  But  these  in- 
consistencies infringe  no  rule  of  conatitntiaDal 
law." 

The  principle  of  the  decision  in  Black- 
stone V.  Miller  is  that  the  deposit  in  ques- 
tion in  the  baiik  in  the  state  of  New  Toric 
was  property  within  the  state,  and  subject 
to  the  transfw  tax  laws  of  the  state,  becanae 
the  transfer  of  the  deposit  necessarily  de- 
pended upon  and  Involved  the  law  of  New 
York  for  Its  execution;  or,  in  other  words, 
that  the  transfer  was  subject  to  the  power 
of  the  state  of  New  Yorlc  The  court  saya 
(188  U.  S.  205,  23  Sup.  Ct  278,  47  I^  Ed. 
430): 

"If  the  transfer  of  the  deposit  necessarily  de- 
pends upon  and  involves  the  law  of  New  York 
for  its  exercise,  or,  in  other  words,  if  the  trans- 
fer is  subject  to  the  power  of  the  state  of  New 
York,  then  New  York  may  subject  the  transfer 
to  a  tax" — citing  cases.  "But  it  is  plain  that 
the  transfer  does  depend  upon  the  law  of  New 
York,  not  because  of  any  theoretical  specula- 
tion concerning  the  whereabouts  of  the  debt, 
but  because  of  the  practical  fact  of  its  power 
over  the  person  of  the  debtor.  •  •  •  What 
gives  the  debt  validity?  Nothing  but  the  fact 
that  the  law  of  the  place  where  the  debtor  is 
will  make  him  pay.  It  does  not  matter  that  the 
law  would  not  need  to  he  invoked  in  the  particu- 
lar case.  *  *  *  Power  over  the  person  of  th« 
debtor  confers  jurisdiction,  we  repeat  And  this 
being  so,  we  perceive  no  better  reason  for  deny- 
ing die  right  of  New  York  to  impose  a  snccea- 
sion  tax  on  debts  owed  by  its  citicens  than  up- 
on tangible  chattels  found  within  the  state  at 
the  time  of  the  death.  The  maxim  mobilia  se- 
qunntur  personam  has  no  more  troth  in  the  one 
case  than  in  the  otiier.  When  logic  and  the 
policy  of  a  state  conflict  with  a  fiction  due  to 
historical  tradition,  the  fiction  must  give  way." 

We  have  quoted  at  this  length  from  Jus- 
tice Holmes'  opinion  because  of  ita  cogent 
and  exact  reasoning,  and  because  the  lan- 
guage applies  so  exactly  to  the  mortgages  on 
real  estate  located  in  this  state.  It  must 
be  assumed,  aa  to  thede  bonds  and  mortgages, 
that  the  debtors  reside  within  this  state; 
and  are  eubject  to  the  jurisdiction  thereof. 
Ibis  state  has  power  over  the  person  of  the 
debtor  and  jurisdiction  over  the  real  estate, 
the  security  for  the  payment  of  the  debt  It 
is  the  law  of  this  state  which  gives  these 
debts  validity,  and  the  law  of  this  state 
which  forces  the  debtor  to  pay.  The  right 
of  the  creditor  (the  decedent  or  his  execu- 
tor) to  collect  the  debt  depends  upon  the  laff 
of  this  state.  Also,  we  think  that  the  bonds, 
and  mortgages  upon  real  estate  located  ui 
the  state  of  New  York,  and  which  bonds  and 
mortgages  were  actually  physically  pre^nt 
within  the  state  of  New  Jer^y  at  the  time 
of  the  owner's  death,  are  property  witliin  the 
state  within  the  meaning  of  the  statute,  and 
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^ere  taxable  eren  tliongh  they  had  been  tax- 
ed under  a  like  statTite  In  New  York,  where 
tbe  owner  resided  at  the  time  of  his  death. 

It  Is  to  be  observed  that  the  provision  in 
question  of  our  act  of  1909  was  taken  from 
the  New  Tork  act  of  1892,  and,  upon  well- 
settled  principles,  it  Is  presumed  that  the 
Legislature    Intended    that    such    provision 
sbonld  be  understood  and  applied  in  accord- 
ance with  the  construction  previously  plac- 
ed thereon  by  the  New  York  courts.    Nellson 
▼.  KoaseU,  snpra.    The  courts  of  New  York, 
prior   to  1909,  had  decided  that  securities, 
such  as  bonds  and  mortgages,  physically  pres- 
ent  within  the  state  at  the  time  of  dece- 
dent's death,  are  property  within  the  state, 
w^lthln  the  meaning  of  their  statute  of  1882. 
In  the  Matter  of  aomaine,'127  N.  Y.  80, 
2T  N.  E.  759,  12  L.  B.  A.  401,  the  Court  of 
Appeals,  under  the  New  York  act  of  1887, 
providing   that   "all   property   which   shall 
pass  by  will  or  by  the  Intestate  laws  of 
tbls  state,  from  any  person  who  may  die  seis- 
ed  or  possessed  of  the  same,    *    •    •    if 
such   decedent  was  not  a  resident  of  this 
state  at  the  time  of  death,  which  property 
or   any   part  thereof,  Shall  be  within  this 
state,"  shall  be  liable  to  a  tax,  held  that  se- 
curities concistlng  of  stocks  and  bonds  of  dif- 
ferent corporations,   and  a  mortgage  upon 
real  estate  \p.  New  York,  as  well  as  passbooks 
Bbowlng  deposits  In  various  savings  banks 
In  New  York,  at  the  time  of  his  death  con- 
tained tn  a  box  In  a  safe  d^oslt  company  In 
New  York,  of  wUch  he  was  the  lessee,  were 
taxable,  although  the  decedent  died  Intestate 
in  Virginia,  and  had  been  domiciled  in  that 
state  for  ten  years  prior  to  his  death. 

In  the  Matter  of  Embury,  19  App.  Dir.  214, 
45  -N.  Y.  Supp.  881,  Philip  Embury,  resi- 
dent in  New  Jersey,  died  at  West  Orange,  In 
that  state.  He  left  a  will  which  was  pro- 
bated in  Essex  county,  and  apjwinted  as  ex- 
ecutors persons  residents  of  New  J6raey.  At 
the  time  of  his  death,  Embury  was  the  own- 
er of  certain  stocks  in  New  York  banks,  the 
certificates  thereof  being  physically  wltbln 
the  state  of  New  York,  and  also  had  moneys 
on  deposit  in  a  bank  In  New  York.  The 
court  held  that  this  act  of  1887  (I«ws  1887, 
c.  713)  provided  for  a  tax  on  such  of  Em- 
bury's property  as  was  physically  In  New 
York;  that  Is,  the  stocks  and  deposits,  but 
that  the  tax  could  not  be  legally  imposed 
or  collected,  for  the  reason  that  the  statute 
bad  failed  to  provide  a  method  for  assessing 
and  collecting  the  tax.  The  court  further 
held  that  as  to  personal  property  within  the 
state,  belonging  to  nonresident  decedents, 
the  right  of  the  state  to  impose  a  tax  is 
based  on  Its  dominion  over  the  property  situ- 
ate within  its  territory. 

la  the  Matter  of  WhUlng,  150  N.  Y.  27,  44 
N.  E.  715,  34  L.  R.  A.  232,  55  Am.  St.  Rep. 
&10,  decided  In  1896,  and  construing  the  New 
York  act  of  1892,  the  Court  of  Appeals  held 
that  bonds  of  foreign,  as  well  as  domestic, 
corporations,  owned  by  a  nonresident,  but 


deposited  by  him  in  a  safie  deposit  vautt  In 
New  York  state,  and  so  present  in  the  state 
at  the  time  of  decedent's  death,  are  subject 
to  taxation. 

Bee,  also,  Matter  of  Morgan,  150  N.  Y.  8S, 
44  N.  E.  1126,  holding  that  bonds  of  fot«lgn 
comorattons,  both  registered  and  conponr 
owned  by  a  nonresident  decedent;  but  k^t 
by  him  in  a  safe  deposit  vault  in  New  York, 
are  subject  to  taxation  under  the  act  of  1892; 
and  Matter  of  Houdayer,  150  N.  Y.  37,  44  N. 
E.  718,  34  li.  R.  A.  286,  55  Am.  St.  Rep.  642, 
holding  that  a  deposit  of  money  In  bank  In 
New  York,  made  by  a  nonresident  decedent, 
although  technically  a  debt,  ts  still  moner 
for  all  practical  purposes,  and,  as  such,  tax> 
able  under  the  same  act. 

In  the  Matter  of  Bronson,  150  N.  Y.  1,  44 
N.  B.  707,  34  I/.  R.  A.  238,  56  Am.  St.  Rep. 
632,  the  Court  of  Appeals  held  that  bonds  of 
coi^porations  Incorporated  under  the  laws 
of  New  York,  owned  by  and  in  the  posseaston 
of  nonresident  decedent  at  his  domicile  out 
of  the  state  at  the  time  of  his  death,  were 
not  subject  to  taxation  under  that  act. 

Promissory  notes  owned  by  a  nonresident 
decedent  and  payable  outside  of  the  state  of 
New  York  by  nonresident  makers,  having 
been  kept  by  the  decedent  in  New  York,  and 
physically  present  there  at  the  time  of  his 
death,  are  taxable  in  New  York.  Matter  of 
Wall,  105  App.  Blv.  643,  94  N.  Y.  Supp.  1166. 
And  this  has  been  held  although  some  of 
them  are  secured  by  mortgages  on  lands  situ- 
ate outside  of  New  York.  Matter  of  Glbbs, 
60  Misc.  Rep.  645^  113  N.  Y.  Suppu  989,  and 
cases  cited. 

In  the  Matter  of  Burr,  16  Misc.  Rep.  89,  38 
N..Y.  Supp.  811,  it  was  held  that  bonds  se- 
cured by  mortgages  on  lands  In  the  state  of 
New  York  of  a  nonresident  decedent,  the 
bonds  and  mortgages  being  In  the  possession 
of  his  attorney,  In  the  state  of  New  York, 
were  taxable  under  the  act  of  1892,  upon 
the  death  of  the  decedent,  although  the  prop- 
erty was  also  taxaUe  in  the  state  of  the  de- 
cedent's domicile. 

Under  these  New  York  decisions,  it  ap- 
pears that  the  test  of  the  liability  of  the 
property  to  taxation  under  an  act  such  as 
ours  is  its  actual  physical  presence  within 
the  taxing  state  at  the  time  of  the  nonresi- 
dent decedent's  deatli,  and  that  bonds,  notes, 
mortgages  ou  lands  both  within  and  without 
the  taxing  state,  are  "property"  within  the 
meaning  of  these  tax  acts,  and  "property" 
for  the  purpose  of  taxation.  So  It  seems  to 
follow  that  these  bonds  and  mortgages  in 
question,  being  physically  within  the  state, 
were  property  within  the  state,  and  subject 
to  taxation  thereby. 

The  courts  of  this  state  have  treated 
shares  of  stock  as  property  having  an  intrla- 
sie  value.  They  represent  the  Interest  of  the 
shareholders,  as  distinct  and  separate  from 
the  property  of  the  corporation.  It  is  the 
share  of  stock  that  is  taxed  by  the  state  19 
the  case  of  the  national  banks,  as  distinct 
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txom  the  mere  Interest  of  tbe  stockbolders  in 
tbe  property  of  tbe  bank  Itself.  Newark  y. 
Tunl^  81  N.  3.  Law,  45,  78  AtL  1066,  affirmed 
«2  N.  J.  Law,  461,  81  Atl.  722.  So  In  thla 
«ase,  the  bonds  tbemeelves  are  pr(^>erty 
"wltbtn  the  meaning  of  tbis  section  of  tbe 
transfer  tax  act  of  1909.  Tbey  poasess  all 
tbe  elements  of  property.  Tbey  may  be  as- 
signed by  tbe  owner,  tbeir  cancellation  de- 
etroys  tbe  debt,  and  tbey  may  be  willed. 
Tbe  mortgages  are  mere  incidents  to  tbe 
debts  tbey  are  Intended  to  secure,  and  tbey 
also  possess  the  elements  of  property.  Tbe 
statute  has  expressly  said  that  property  with- 
in this  state  shall  be  subject  to  tax.  In  tbe 
language  of  Justice  Vann,  in  the  Matter  of 
Romalne,  supra: 

"The  fiction  of  law  that  peraonal  estate  has 
no  situs  away  from  the  person  or  residence  of 
its  owner  la  done  away  with,  to  a  lifiiited  ex- 
tent and  for  a  specified  purpose,  and  the  truth 
ia  substituted  in  its  stead  as  the  rule  of  action." 

The  general  doctrine  that  tbe  situs  of  per^ 
sonal  property  is  tbe  domicile  of  tbe  owner 
is,  of  coarse,  not  denied;  nor  is  It  denied 
that  this  doctrine  is  often  applied  In  cases  of 
taxation  nnd6r  general  tax  laws  to  prevent 
double  taxation.  But  where  the  prc^erty  It- 
self Is  situate  in  this  state,  it  is  within  the 
power  of  the  Legislature  to  tax  it,  regardless 
of  the  residence  or  domicile  of  tbe  owner. 

Gases  dted  by  tbe  prosecutor  do  not  In 
any  wise  oppose  this  doctrine. 

Hartman's  Case,  70  N.  J.  Eq.  664,  62  Atl. 
B60,  was  decided  before  the  passage  of  tbe 
act  of  1909,  and  under  the  original  act  of 
1892.  Tbe  Vice  Ordinary  held  that  tbe  de- 
cedent was  a  resident  of  New  Jersey  at  tbe 
time  of  her  death,  and  that  her  personal 
estate  passed  to  the  collateral  legatees  un- 
der her  will,  and  was  therefore  subject  to  a 
legacy  duty  under  this  act,  notwithstanding 
the  property  itself  was  physically  in  New 
York  state.  It  is  apparent  that  tbe  point 
to  be  determined  here  was  not  Involved  tn  or 
determined  in  that  case. 

In  Darey  v.  Darcy,  51  N.  J.  Law,  140,  16 
AtL  160,  2  L.  R.  A.  360,  this  court  affirmed 
a  tax  levied  in  Newark  on  a  mortgage  on 
lands  in  Kansas,  tbe  mortgagee  residing  In 
Newark  and  the  bond  and  mortgage  actually 
being  held  in  Newark.  The  tax  was  levied 
under  section  61  of  tbe  General  Tax  Act  (Re- 
vision 1877,  p.  1150)  of  that  time,  providing 
that  all  real  and  personal  estate  within  this 
state  shall  be  liable  to  taxation  at  the  full 
and  actual  value.  There  could  be  no  doubt 
that  tbe  mortgage  was  taxable  under  the 
general  maxim  of  mobllia  seqnuntur  per- 
sonam, as  well  as  from  the  fact  tbat  the 
personal  property,  the  bond  and  mortgage, 
the  thing  taxed,  was  physically  present  In 
this  state. 

Tbe  point  decided  in  King  v.  Reed,  43  N. 
J.  Law,  186,  was  whether  a  bolder  of  a 
mortgage  was  an  owner  of  real  estate,  and 
the  court  decided  he  was  not.  It  Is  true  the 
learned   judge  who '  wrote  the   opUilon   re- 


marks tbat  a  'Mortgage  Is  a  personal  dot- 
tel  and  baa  no  situs  but  tbe  domicile  of  tbe 
owner,"  but  the  question  here  is  whether  a 
personal  chattel  Is  property,  and  wbetlxer  its 
physical  presence  is  an  actual  presence,  not- 
withstanding the  foreign  domicile  of  the 
owner. 

Dolman  v.  Ckwk,  14  N.  J.  Eq.  66,  -was  oo 
a  foredosnre  of  two  mortgages,  and  the 
Chancellor,  construing  tbe  Tax  Act  of  18&t 
(P.  L.  p.  296),  held  tbat  It  did  not  include 
bonds  and  mortgages  of  persons  not  in- 
habitants of  this  state.  Tbe  lands  mortgaged 
were  within  tbe  state,  bat  the  mortgagee  was 
a  nonresident,  and  apparently  tbe  bonds 
and  mortgages  were  actually  without  tbe 
state. 

Crispin  V.  Vansydde^  49  N.  J.  Law.  366. 
8  Atl.  120,  Involved  the  right  of  a  resident 
mortgagor  of  lands  within  tbe  state  to  de- 
duct tbe  amount  of  tbe  imwtgage  from  tbe 
taxable  value  of  tbe  land.  Here,  ag^aln,  not 
only  was  tbe  mortgagee  a  nonresident,  but 
tbe  bond  and  mortgage  were  physically 
without  the  state  and  could  not  be  taxed. 

Tlte  case  of  State  Tax  oa  Foreign-Held 
Bonds,  10  Wall.  300,  21  U  Ed.  179.  is  dis- 
cussed in  its  application  to  tbe  transfer-in- 
beritauce  tax  laws  by  Mr.  Justice  Holmes  in 
Blackstone  v.  MUler,  supra.    He  says: 

"There  is  no  oonffict  between  ov  views  and 
the  point  decided  in  the  case  reported  under  tke 
name  of  State  Tax  on  Foreign-Held  Bonds,  15 
WaU.  300  [21  L.  Ed.  179].  The  taxation  in 
that  case  was  on  the  interest  on  bonds  held  oat 
of  tbe  state.  Bonds  and  negotiable  instminnitB 
are  more  than  merely  evidences  of  debt.  The 
debt  is  inseparable  from  the  paper  which  de- 
clares add  constitutes  it,  by  a  tradition  which 
comes  down  from  more  archaic  conditions.  Ba- 
con V.  Hooker,  177  Mass.  335,  337  [58  K.  E. 
lOTS,  83  Am.  St.  Rep.  279].  Therefore,  con- 
sidering only  the  place  of  the  property,  St  "was 
held  that  bonds  held  out  of  the  state  conld  not 
be  reached.  The  decision  baa  been  cat  down  to 
its  precise  point  by  later  cases.  Savings  & 
Loan  Society  v.  Multnomah  Co..  169  V.  S.  421, 
428  [18  Snp.  Ct.  392,  42  L.  Ed.  803] :  New 
Orleans  v.  Stemple,  176  IT.  S.  309,  819,  820  [20 
Sup.  Ot  110,  44  U  Ed.  174]." 

Section.  26  of  tbe  act  in  qoesticxi  (1809t 
defines  "property"  as  *^e  interest  ot  tbe 
testator  *  •  •  passing  or  transferred 
to  tbe  individual  or  specific  legatee,"  etc. 
If,  as  we  bold,  a  bond  and  mortgage  is  prop- 
erty, tbe  interest  in  tbe  ownership  of  tbe 
testator  passes  in  tbis  very  thing  by  the 
will. 

We  have  not  overlooked  the  tact  that  tbe 
statute  of  New  Yoric  was  amended  tn  1911 
(Laws  1911,  c.  732),  and  tbat  this  amendment 
works  a  complete  reversal  of  the  policy  of  the 
New  York  act  of  1892.  But  tbat  &ct  lias 
no  significance  In  this  case. 

These  conclusions  in  effect  dispose  at 
every  question  argued. 

The  assessments  nnder  review,  both  np<m 
tbe  bonds  and  mortgages  nptm  real  estate 
within  this  state,  and  also  upon  tbe  bonds 
and  mortgages  on  property  within  tbe  state 
of  New  Yoric,  will  be  affirmed,  with  costs. 
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VAN  DYKE  T.  BOABD  OF  OOM'BS  OF 
LONG  BRANCH. 

(Sapreme  Court  of  New  Jersey.    Feb.  18, 191«.) 
(at/OaUu  by  th«  Court.) 

1.  MxmiCIPAI.  CORPOEATIONB  «ES>124  —  P«M- 
SIOT*   Act— OPBBA.TION. 

The  Pension  Act  of  March  30,  1911  (P.  U 
p.  104),  is  retrospective  as  wejl  as  prospective. 

[Kd.  Note.— For  other  cases,  see  Manicipal 
Corporationa,  Cent  IMg.  I»  290-297;  I>is.  Dig. 
«s>124.] 

2.  MumoIPAI.   COSFOKATIONB   «=»187  —  Mjm- 
BJIER  or  POUCK   POBOE— RiaHT  TO  PENSION. 

The  LoDjT  Branch  Commission  was  created 
by  virtue  ofP.  I*  1867,  p.  976.  The  relator 
■was  appointed  a  member  or  its  police  force  un- 
der an  ordinance  adopted  pursuant  tn  powers 
conferred  by  P.  L.  1876,  pw  477,  and  was  thexe- 
a.fter  reappointed  from  year  to  year.  The  com- 
mission territory  was  incorporated  as  the  city 
of  Long  Branch  by  P.  U  1901,  p.  376,  and  the 
city  adopted  the  General  Act  ot  1903  (P.  h. 
p..  292),  as  amended  by  P.  Ia  1904,  p.  346,  ai»d 
elected  relator  a  member  of  the  police  force  of 
the  new  dty.  On  November  26,  1013,  the  city 
adopted  by  ordinance  the  Peneaon  Act  (P.  Ij. 
mil,  p.  104),  as  amended  in  1912  (P.  L.  p. 
069).  The  relator  has  honorably  served  on  the 
police  force  of  the  municipality  formerly  called 
the  Long  Branch  Commission  and  now  the  city 
of  Long  Branch,  continuously  for  a  period  of 
20  years  and  has  attained  the  age  of  60  years. 
fTeU,  that  relator  is  within  section  1  of  the 
Pension  Law  of  1911  (patre  104),  and  by  its 
terms  is  entitled  to  be  retired  upon  half  pay, 
although  the  present  city  does  not  include  all 
the  territory  of  the  old  Long  Branch  Commis- 
sion; and  does  embrace  some  outside  territory. 
[Ed.  Note. — For  other  casf*.  see  Municipal 
Corporation^,  Ooit  Dig.  H  613-621;  Dec.  Dig. 
®=9l87.] 

On  role  by  Leonard  S.  Van  Dyke  against 
tbe  Board  of  Commissioners  of  Long  Branch 
to  show  cause  why  mandamus  should  not 
Issue.  Rule  made  absolute,  and  peremptory 
mandamus  issued. 

Argned  November  term,  1916,  befbre  OAR- 
RISON,  TRBNCHARD,  and  BLACK,  JJ. 

Gilbert  Collins,  of  Jersey  City,  ilor  relator. 
Wmiam  A.  Stevens  and  William  L.  Edwards, 
botb  of  Long  Branch,  for  respondent. 


TRENCHARD,  J.  The  relator,  a  m«nber 
of  the  police  force  of  Long  Branch,  who  bad 
honorably  served  on  such  force  continuoosly 
for  a  period  of  20  years,  and  had  attained  the 
age  of  60  years,  applied  on  September  16, 
1915,  to  the  board  of  commissioners  of  Long 
Branch  (a  city  governed  by  the  Walsh  Act 
[P.  L.  1911,  p.  462]),  for  retirement  on  half 
pay  In  pnrBoancei  of  the  Pension  Act  of  March 
30,  1911  (P.  L.  p.  104),  as  amended  in  1912 
(P.  U  p.  660).  The  commissioners  refused  to 
retire  him,  on  the  ground  that  the  time  dur- 
ing which  the  petitioner  had  served  as  a  mem- 
ber of  the  police  force  of  the  Long  Branch 
Commission  (originally  called  the  Long 
Branch  Police,  Sanitary  and  Improvement 
Commission)  coold  not  be  reckoned  as  a  part 
of  the  20  years'  service.    The  petitioner  then 


obtained  thia  rule  to  show  cause  why  a  man- 
damus should  not  issue,  commanding  the 
board  of  commissioners  to  retire  him  on  liaU 
pay. 

Section  1  of  the  act  ot  1911  (P.  L.  p.  104) 
provides  that; 

"In  all  munidpalitieB  of  this  state,  other  than 
cities  of  the  first  class,  any  member  of  the  po- 
lice force  thereof  who  shall  have  honorably 
served  on  such  force  for  a  period  of  twenty 
years  and  shall  have  attained  the  age  of  sixty 
(60)  years  may  be  retired  upon  half  pay,  or, 
upon  his  application,  shall  he  retired  upon  half 
pay." 

It  appears  that  the  board  of  commissioners 
of  the  dty  of  Long  Branch,  on  November  26, 
1913,  adopted  by  ordinance  the  provisions  of 
the  Pension  Act  pursuant  to  section  8,  as 
amended  in  1912  (P.  Li  p.  669). 

We  i^pw  propose  to  discuss  and  decide  the 
questions  argued,  and  those  only. 

[1]  First  The  dty  contends  that  "the  Pen- 
sion Act  of  1911  is  not  letroapecttve." 

But  the  case  of  Pearce  v.  Board  of  Educa- 
tion of  Brick  Township,  85  N.  J.  Law  620,  8» 
Atl.  1026,  is  authority  to  the  contrary.  There 
this  court  said : 

"The  statute  (P.  L.  1912,  p.  89)  declares  that 
'any  teachw,  principal  or  superintendent  who 
shall  have  been  employed,'  and  clearly  applies 
to  persons  in  that  class  when  the  law  was 
adopted.  It  U  rttfMpwtive  m  well  m  pro- 
^eotive,  and  to  limit  it  to  prospective  caBes,_  a» 
the  contention  of  the  defendant  would  require^ 
because  there  was  then  none  within  the  class, 
would  not  in  our  opinion  carry  out  the  legisla- 
tive intent,  and  such  a  oonstnictioa  should  be 
put  upon  the  statute  as  will  best  answer  the  in- 
tention of  the  makers." 

In  view  of  this  dedaratlon.  It  seems  clear 
that  the  contention  of  the  dty  that  the  act 
of  1911  now  sub  Judice  is  prospectiTe  only, 
is  not  well  founded.  The  statutes  are  similar 
in  phraseology,  and  the  doctrine  of  stare  de- 
cisis controls  in  this  court  Accordingly  we 
hold  that  the  Pension  Act  of  1011  (page  101) 
is  retrospective  as  well  as  prospective. 

[2]  Secondly.  The  only  other  contention 
made  by  the  dty  is  this : 

"If  the  act  be  deemed  to  be  retroqteetive  it 
cannot  bo  said  that  the  Let^islature  intended  it 
to  include  service  rendered  as  on  officer  of  the 
'liong  Branch  Commission'  prior  to  the  date  ot 
the  passage  of  the  incorporating  act  of  the  dty 
of  Long  Branch." 

We  think  there  is  no  merit  in  this  conten- 
tion for  reasons  we  will  now  state. 

It  should  be  noticed  that  the  Pension  Act 
is  not  limited  to  dties;  it  applies  in  all  mu- 
nioipaUties  other  than  cities  of  the  first  class, 
and  the  changing  form  of  any  given  munic- 
ipality having  a  police, force  cannot  be  made 
the  test  of  tlie  applicability  of  the  statute. 

The  Long  Branch  Police,  Sanitary  and  Im- 
provement Commission  was  created  in  1867 
(P.  L.  p.  976).  It  embraced  territory  now 
within  the  limits  of  the  present  dty  of  Long 
Branch,  and  it  liad  a  variety  of  munidpal 
powers  to  be  exerdsed  by  ordinance.  Among 
these  were  police  powers.  By  a  supplement 
of  1876  (P.  L.  p.  477),  enacted  before  the  con- 
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tstltntlonal  restriction  on  special  legislation 
for  towns  and  counties,  the  powers  of  tbe 
commission  were  enlarged,  and  one  expressly 
given  was: 

"To  establish,  reflate,  and  control  a  day  and 
night  police,  and  to  retriilate  and  define  the  man- 
ner of  their  appointment  and  removal,  their  du- 
ties and  their  compensation." 

Under  this  power  an  ordinance  was  passed 
<m  December  12, 1883,  In  which  It  was,  among 
other  things,  ordained: 

"Sec  17.  The  board  of  commissioners  shall 
from  time  to  time  appoint  a  captain  of  police 
and  as  many  policemen  as  tiiey  may  deem  nec- 
essary, who  shall  constitute  the  police  depart- 
ment of  'the  Tioag  Branch  Gommiasicmers.'  " 

Under  this  ordinance  the  relator  was  ap- 
pointed a  member  of  the  police  force.  It  is 
noteworthy  that  no  other  ordinance  has  ever 
been  passed  either  by  the  commissioners  or 
by  the  city  that  succeeded  them. 

It  Is  true  that  the  commissioners  did  not 
have  complete  antonomy,  the  territory  com- 
mitted to  its  partial  government  being  with- 
in the  township  of  Ocean,  which  for  general 
township  piuposes  retained  some  government- 
al powers;  but  within  such  territory  and 
within  the  scope  of  the  powers  granted  the 
commissioners  were  supreme  and  exclusive, 
and  police  powers  were  within  their  author- 
ity. It  was  the  common  case  of  imperium 
In  Imperlo  lucidly  explained  and  vindicated 
by  Depue,  J.,  In  State  t.  Troth,  34  N.  J.  Law, 
377. 

In  1S99  (P.  U  p.  81)  the  ttUe  of  the  act  of 
1867  was  changed  so  as  to  read :  "An  act  to 
establish  the  Long  Branch  Commission,"  and 
it  was  enacted  as  follows: 

"The  municipality  created  by  said  act  [of 
1867]  shall  be  hereafter  known  as  the  Long 
Branch  Commission,  and  by,  in  and  under  such 
name  the  said  municipality  shall  continue  to 
possess,  enjoy  and  exercise  all  the  powers,  priv- 
ileges and  frandiises  conferred  npon  it  by  said 
act  and  the  several  acts  supplementary  thereto, 
and  shall  continue  to  be  subject  in  ail  respects 
to  the  regulations,  limitations  and  restrictions 
in  said  act  and  the  acts  supplementary  thereto 
contained." 

We  have  not  stopped  to  inquire  whether 
or  not  this  supplement  was  constitutional. 
In  any  case  it  was  declaratory  of  the  legis- 
lative idea  that  the  Long  Branch  Commis- 
sion was  a  municipality,  and  it  must  be  tak- 
en into  account  in  Interpreting  the  act  of 
1011,  which  legislated  for  all  municipalities 
other  than  cities  of  the  first  dass. 

In  1904  (P.  L.  p.  376)  by  the  passage  of  a 
special  law,  duly  advertised,  the  territory, 
"Inclnding  the  municipal  division  known  as 
the  Long  Branch  Commission,'  and  adja- 
cent territory"  (describing  the  whole  by 
metes  and  bounds)  was  incorporated  as  a 
city  to  be  known  as  "Long  Branch."  It  ap- 
pears that  the  new  city  did  not  Include  all 
of  the  territory  in  the  Long  Brandi  Com- 
mission, and  did  Include  outside  territory 
within  the  township  of  Ocean. 

The  newly  incorporated  city  of  Long 
Branch  adopted  the  General  Act  of  1903  (P. 


L.  p.  292),  as  amended  In  1904  (P.  Jj.  p.  34eS), 
relating  to,  regulating,  and  providing  for  the 
government  of  cities,  wtilch  act  conferred 
full  governmental  powers,  Including  the  es- 
tablishment and  regulation  of  a  police  force, 
but,  as  above  stated,'  the  dty  never  adopted 
any  ordinance.  It  simply  continued  the  po- 
lice force  theretofore  existing  in  "the  Loag 
Branch  Commission." 

It  Is  perfectly  plain,  therefore,  that  the 
present  city  of  Long  Branch  has  a  police 
force,  and  that  the  relator  has  t>een  In  con- 
tinuous service  as  a  member  thereof  in  ter- 
ritory now  within  the  city  limits  and  In  a 
mvnicipalit!/  of  which  the  present  city  Is 
the  legitimate  successor,  for  more  than  20 
years.  The  Pension  Act,  therefore,  is  by  its 
express  terms  clearly  applicable  to  the  case 
of  the  relator. 

The  fact  that  for  some  years  appointments 
to  the  police  force  In  the  old  Long  Branch 
Commission  were  from  year  to  year,  and  the 
fact  that  on  May  4,  1904,  the  commissions 
of  all  police  officers  theretofore  issued  were 
revoked,  are  immaterial.  The  relator  was 
always  reappointed  and  contemporaneously 
with  the  revocation  of  his  former  commis- 
sion he  was  elected  and  commissioned  as  a 
member  of  the  police  force  of  the  new  city. 
His  service  has  been  continuous  without  any 
Interruption  whatever  for  more  than  20 
j'ears,  and  there  Is  no  contention  to  the 
contrary. 

The  circumstance  that  the  present  city 
does  not  include  all  territory  of  the  old  Ix>n|; 
Branch  Commhssion  and  does  embrace  some 
outside  territory  is  also  Immaterial.  The 
relator  has  t)een  a  member  of  the  police 
force  for  more  than  20  years  of  the  mn- 
nlclpallty  formerly  called  the  Long  Branch 
Commission  and  now  the  dty  ot  Long 
Branch,  and  this  munldpality  lias  always 
had  police  powers  and  maintained  a  poUce 
force.  Change  of  boundaries  either  in  cur- 
tailment or  enlargement  could  not  affect  his 
status  as  a  member  of  the  police  force  of 
"Long  Branch."  It  cannot  be  that  every 
time  territory  Is  taken  from  or  added  to  the 
city  of  Camden,  for  example,  a  new  term  of 
20  years  would  l>egln  to  run  and  would  have 
to  be  completed  before  the  Pension  Act  of 
1011  would  be  applicable  to  the  changed 
dty.  The  essential  thing  In  the  present  case 
Is  that  the  municipalitv,  in  whldi  the  relator 
has  served  for  more  than  20  years  contlnu- 
ondy,  still  exists,  although  in  its  present 
form  as  the  dty  of  Long  Branch  its  terri- 
tory has  been  slightly  diminished  in  one  di- 
rection, and  somewhat  enlarged  in  another 
direction.  We  do  not  need  to  Inquire  wheth- 
er the  outside  territory  in  the  township 
brought  into  the  present  city  of  Long  Branch 
had  or  had  not  a  police  force.  If  it  had, 
and  was  a  municipality,  then  its  police  offi- 
cers would  come  within  the  Pension  Act;  If 
it  had  no  police  force,  or  was  not  a  munld- 
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pallty  wltliln  tbe  purview  of  the  Pulsion 
Act,  that  law  would  not  be  operative.  That 
speculative  question  has  no  plaoe  In  the 
present  proceeding.  The  relator  was  never 
a  policeman  in  this  outside  territory.  His 
service  has  always  iteen  within  tbe  tnuttM- 
polity  now  the  city  of  Long  Branch.  The 
dedslon  in  Pearce  v.  Board  of  Education  of 
Bri<^  Township,  85  N.  J.  Law,  520,  88  AtL 
1026,  is  decisive  In  favor  of  the  present  re- 
lator also  upon  this  phase  of  the  case.  The 
present  city  of  Long  Branch  Includes  terri- 
tory in  which  relator  had  continuously  been 
a  policeman,  Just  as  the  township  of  Brick 
included  different  school  districts  in  which 
Pearce  had  been  a  teacher.  It  was  held 
not  to  be  essential  that  the  service  should 
have  been  rendered  for  20  years  after  the 
consolidation  Into  one  district,  namely,  the 
township,  of  tbe  various  districts  in  which 
he  had  served  as  teacher.  What  tbe  court 
sought  was  to  find  the  corporate  entity  from 
which  he  had  a  right  to  seek  retirement  on 
pension.  In  tbe  present  case  that  is  t&e 
city  of  Long  Branch.  The  fact  that  the 
present  city  of  Ix)ng  Branch  includes  terri- 
tory not  within  that  of  the  mnnicipality 
called  the  Ix>ng  Branch  Commission  is  im- 
material under  the  Pearce  decision,  for  none 
of  the  school  districts  In  which  Pearce  had 
served  was  coterminous  with  Brick  town- 
ship ;  each  school  district  was  much  smaller 
in  extent  The  School  Pension  Act  imposed 
upon  territory  outside  of  any  school  dis- 
trict In  which  Pearce  had  served  a  burden 
of  part  of  his  pension,  but  tliat  was  held  to 
be  no  objection.  The  test  was  whether  at 
the  time  of  the  adoption  of  the  act  be  was 
serving  within  the  district;  that  Is,  tbe 
township,  from  which  he  sought  retirement. 
The  fact  that  a  part  of  the  old  Long  Branch 
Commission  was  left  out  of  tbe  territorial 
limits  of  the  city  of  Long  Branch  when  In- 
corporated In  1904  (P.  L.  p.  376)  Is  by  parity 
of  reasoning  immaterial ;  but  It  appears 
that  what  was  left  out  was  so  inconsiderable 
as  not  to  be  worth  serious  attention.  "De 
minimis  non  cnrat  lex."  Both  the  title  and 
enactment  declare  that  It  was  the  Legisla- 
ture's purpose  to  Include  tbe  whole  of  the 
municipality  or  municipal  division  known  as 
tbe  Ixing  Branch  Commission  and  some  ad- 
jacent territory.  The  reason  for  omitting 
the  small  strip  at  tbe  northeast  comer  of 
the  territory  of  tbe  Lcmg  Branch  Commis- 
sion was  to  avoid  bisecting  a  small  tract  of 
land  to  the  Inconvenience  of  the  owner.  The 
omitted  strip  now  forms  a  part  of  the  bor- 
ough of  Monmouth  Beach. 

These  conclusions  dispose  of  all  questions 
argued,  and  we  have  not  considered  and  do 
not  decide' any  others. 

The  rule  to  show  cause  will  be  made  ab- 
solute, and  a  peremptory  mandamus  will 
issue  accordingly,  with  costs. 


SCHNEIDER  et  ox.  t.  MABTENS.    (Na  83.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1916.) 

1.  VXITDOH  AND   PVBCHABEB  ®=»281— ACTIOMS 
— EVIDKNCE— SUFFICIENCT. 

In  a  suit  to  charge  land  conveyed  to  defend 
ants  with  a  lien  for  the  purchase  money,  evi- 
dence held  to  warrant  a  finding  of  defendants' 
liability,  and  that  repairs  made  upon  the  prem- 
ises were  without  consent  of  complainant,  and 
that  she  was  not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ff  792-794;  Dec.  Dig. 
€=281.] 

2.  Vesdob  and  Purchaser  €=s>254 — Consid- 
eration— Vendor's  Liens. 

Though  a  deed,  deUvered  and  recorded,  re- 
cited payment  of  consideration,  the  vendor  may, 
where  the  consideration  had  not  in  fact  been 
paid,  assert  a  vendor's  lien,  the  recital  in  the 
deed  not  waiving  it. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  627,  634,  641-649,  651; 
Dec.  Dig.  «=»254.] 

3.  Evidence  <S=>419— Parol  Evidence— Writ- 
ten  iNSTBtTMENTS. 

The  assertion  at  a  vendor's  lien  upon  land, 
though  the  deed  which  had  been  delivered  and 
recorded  recited  payment  of  consideration  is  not, 
where  the  grantees  admitted  nonpayment,  a  vio- 
lation of  the  parol  evidence  rule. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1912-1928;  Dec.  Dig.  «=»410.] 

Appeal  from  Circuit  Court  Baltimore  Coun- 
ty, in  Equity ;  Frank  I.  Duncan,  Judge. 

"To  be  officially  reported." 

Bill  by  Dora  Martens  against  William 
Schneider  and  his  wife.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNEB, 
and  STOCKBRIDGE,  JJ. 

John  Holt  Richardson,  of  Baltimore,  for 
appellants.  William  Gurran,  of  Baltimore, 
for  appellee. 

THOMAS,  J.  Tbe  bill  In  this  case  alleges 
.that  tbe  plaintiff,  Dora  Martens,  In  July, 
1912,  entered  into  an  oral  contract  with  tbe 
defendants,  William  Schneider  and  Wllhel- 
mina  Schneider,  his  wife,  whereby  she  agreed 
to  sell  and  convey  to  the  defendants  the 
leasehold  property,  known  as  No.  8022  Eastern 
avenue,  Highloudtown,  Baltimore  county,  Md., 
of  which  she  was  tbe  owner  and  the  defend- 
ants agreed  to  pay  her  therefor  the  sum  of 
$1,500;  tliat  in  pursuance  of  tbe  contract  tbe 
plaintiff,  on  the  8th  of  August,  1912,  executed 
and  delivered  to  the  defendants  a  deed  for 
the  property  wUcb  was  duly  recorded  among 
the  land  records  of  Baltimore  county;  that 
while  tbe  deed  recites  that  the  consideration 
wos  paid,  no  consideration  was  in  fact  paid, 
and  that  the  recital  was  inserted  in  the  deed 
by  the  attorney  who  prepared  it  with  the 
understanding  of  the  attorney  and  the  plain- 
tiff and  defendants  that  the  defendants  would 
pay  the  cooBideratlon  of  $1,500  upon  the  re- 
cording of  the  deed,  but  that  the  defendants 
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refased  to  pay  any  part  of  the  consideration 
mentioned  when  the  deed  was  recorded,  and 
ctmUnoe  to  refuse  to  pay  the  same  or  any 
part  tliereof.  The  bill  then  prays  for  a  de- 
cree declaring  the  nni>ald  purchase  money  to 
be  a  vendor's  lien  upon  the  property,  for  a 
sale  of  the  property  for  the  purpose  of  pay- 
ing the  lien,  and  for  general  relief. 

The  defendants  answered  the  bill  and  al- 
lege that  in  August,  1911,  the  plaintiff  "habit- 
ually" importuned  them  to  move  into  and 
take  possession  of  the  property  referred  to, 
but  that  they,  not  caring  to  break  up  their 
own  home,  refased  to  accede  to  such  impor- 
tnnities;  that  they  finally  yielded  to  the 
request  of  the  plaintiff,  and  In  the  month 
of  July,  1911,  the  plaintiff  agreed  with  them 
/  that  If  they  would  take  the  pr<^erty  they 

could  repair  and  Improve  the  same  so  aa  to 
make  it  a  thoroughly  modem  dwelling,  and 
pay  the  plaintiff  the  difference  between  the 
cost  of  the  Improvements  and  the  sum  of  $1,- 
600;  that  pursuant  to  said  agreement  they, 
the  defendants,  expended  in  improvements  on 
the  property  the  sum  of  |1,035.85,  and  also 
paid  the  plaintiff  the  sum  of  $100;  that  the 
deed  for  the  property,  which  was  not  execut- 
ed until  August,  1912,  was  prepared  at  the 
instance  of  the  plaintiff  and  by  her  attorney ; 
that  they  have  always  been  ready  and  will- 
ing to  pay  the  amount  they  owe  the  plaintiff, 
and  that  they  are  willing  to  reconvey  the 
property  to  the  plaintiff  upon  payment  by 
her  of  the  amount  expended  by  them  on  the 
property  and  other  amounts  due  them;  that 
they  are  also  wUling  to  have  the  property 
sold,  but  insist  that  they  be  reimbursed  for 
all  money  expended  by  them  or  that  may  be 
due  them. 

The  appeal  is  from  a  decree  of  the  lower 
court  declaring  the  unpaid  purchase  money 
to  the  amount  of  $1,500  to  be  a  vendor's  lien 
upon  the  property  mentioned,  and  ordering 
the  property  to  be  sold  to  satisfy  the  lien, 
unless  the  amount  thereof  was  paid  within 
30  days  from  the  date  of  the  decree. 

[1]  The  plaintiff  testified  that  the  defend- 
ants are  her  daughter  and  her  son-in-law. 
She  purchased  the  property,  No.  3922  Eastern 
avenue,  in  July,  1911,  and  paid  $2,000  for  it 
It  was  a  two-story  brick  building,  with  a 
two-story  frame  back  building,  and  was  in 
good  condition  at  the  time  she  purchased  it 
In  the  summer  of  1911  she  bad  a  conversation 
with  her  daughter,  Mrs.  Schneider,  which  re- 
sulted In  an  agreement  cm  her  part  to  sell 
the  property  to  her  daughter  for  $1,500. 
Some  time  before  Christmas,  1911,  Mrs. 
Schneider  asked  the  plaintiff  if  she  could 
have  possession  of  the  property,  saying  that 
she  would  pay  for  it  as  soon  as  she  sold  her 
property  on  Foster  avenue,  and  that  she  was 
accordingly  allowed  to  take  possession  of  it 
in  1911.  The  deed  to  the  defendants  was  ex- 
ecuted in  August  1912,  and  recorded  on  the 
16th  of  the  same  month,  and  at  the  time  of 
the  execution  of  the  deed  Mrs.  Schneider 


promised  to  pay  the  $1,600  as  soon  as  tbe 
deed  was  recorded.  Plaintiff  asked  her  a 
number  of  times  to  pay  for  the  property,  and 
she  always  repUed  that  she  had  not  gotten 
the  money  yet,  and  that  finally  she  told  the 
plaintiff  she  would  not  vay  her  a  cent  The 
improvements  were  made  after  Mrs.  Sdinei- 
der  took  possession  of  the  property.  The 
plaintiff  never  authorized  the  improvements, 
and  Mrs.  Schneider  never  made  any  claim  to 
the  plaintiff  for  any  allowance  for  repairs  or 
Improvements,  and  the  plaintiff  never  heard 
of  such  a  claim  until  after  this  suit  was 
brought  The  plaintiff  has  never  received 
any  part  of  the  purchase  money.  On  one  oc- 
casion, long  after  the  ImprovementB  were 
made,  Mrs.  Schneider,  who  owed  the  plain- 
tiff's son,  Fred,  for  the  milk  business  she  had 
purchased  from  him,  came  to  the  plaintiff's 
house  with  $1,000  in  bank  notes  and  asked 
her  and  her  son  which  one  she  should  pay 
the  $1,000  to,  and  that  her  son  replied,  "Give 
it  to  me  first,  I  need  It  bad,  and  mamma 
waits  a  little."  On  cross-examination  the 
plaintiff  stated  that  tbe  reason  she  sold  Mrs. 
Schneider,  for  $1,500,  a  property  for  which 
she  had  Just  paid  $2,000  was  that  she  was  her 
daughter. 

Catherine  Whaley,  who  stated  that  sbe 
used  to  work  for  Mrs.  Schneider  and  fre- 
quently visited  her,  testified  that  during  the 
summer  of  1913  she  asked  Mrs.  Schneider  to 
lend  her  some  money,  and  that  she  replied 
that  she  could  not  do  it,  because  she  still 
owed  her  mother  the  $1,500  for  the  house, 
and  that  Mrs.  Schneider  never  said  anything 
to  her  about  her  mother  agreeing  to  pay  for 
the  Improvements  on  the  property. 

Fred  Martens,  a  brother  of  Mrs.  Schneider, 
testified  that  when  she  took  possession  of  the 
prc^erty  in  1911  It  was  in  good  conditloa. 
He  sold  Mr.  and  Mrs.  Schneider  his  milk 
business,  and  on  the  night  he  made  the  sale 
to  them.  In  1912,  she  said  to  him,  "Fred,  yoa 
know  I  owe  mamma  $1,500  for  the  house  No. 
3922  Eastern  avenue,  and  sow  I  am  bu}'ing 
the  business;  I  have  not  got  enough  money 
to  pay  you  just  now ;  will  you  wait  until  we 
make  a  little  money,  as  you  know  the  Foster 
avenue  house  isn't  sold?"  And  he  told  her 
he  "would  wait  a  little  while."  He  further 
testified  that  the  defendants  made  some  mon- 
ey, and  that  one  morning  his  sister  came  to 
his  mother's  house,  where  he  lived,  and  said 
to  him  and  his  mother,  "Who  shall  I  pay 
first?"  and  that  he  replied  she  should  pay 
him  first  as  his  mother  could  wait  awhile. 
In  February,  1913,  his  sister  came  over  to  bis 
mother's  house  with  $1,000  and  asked  who 
she  should  give  It  to,  and  that  he  told  her  to 
give  it  to  him.  He  never  heard  of  any  claim 
for  an  allowance  for  the  Improvements  made 
on  the  property  until  after  this  suit  was 
brought.  After  Mrs.  Schneider  "straightened 
up  with"  him  for  the  milk  business,  in  1914, 
they  "bad  a  fuss,"  and  he  told  her  she  ooght 
to  pay  her  mother  for  the  house,  and  she 
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then,  for  the  first  time,  said  she  did  not  owe 
her  a  cent,  and  stated  as  the  reason  for  not 
paying  her  mother  that  she  bad  worked  for 
her. 

John  W.  Prinz,  Esq.,  the  attorney  who  pre- 
pared the  deed  for  the  property,  testified  that 
In  July,  1912,  Mr.  Schneider  came  to  him  and 
told  him  that  Mrs.  Martens,  the  plaintiff,  de- 
sired to  see  him  In  reference  to  the  transfer  of 
the  property.  No.  3922  Eastern  avenue  H« 
did  not  know  the  plaintiff,  but  knew  Mr. 
Schneider  Intimately,  and  had  represented  him 
In  legal  matters.  He  went  to  the  plaintlfi^B 
house  with  Mr.  Schneider,  who  introduced  blm 
to  the  plaintiff,  and  then  left  him  with  the 
plaintiff  and  Mra  Schneider.  Mrs.  Martens 
told  blm  she  was  selltng  the  house  to  her 
daughter,  Mrs.  Schneider,  for  $1,500,  and  ask- 
ed him  to  examine  the  title  and  draw  the 
deed,  and  be  told  bar  be  would  fitr  the  matter 
up  in  about  two  weeks.  In  the  meantime  be 
met  Mr.  Schneider  and  asked  him  who  was 
going  to  pay  the  expenses  of  the  transfer, 
and  be  said  Mrs.  Martens  was  advancing  the 
money,  and  that  Mrs.  Schneider  would  settle 
for  everything  after  the  deed  was  recorded. 
He  beard  no  more  of  the  transaction  until 
the  month  of  July,  1814,  when  the  plaintiff 
called  at  his  house,  and  after  bis  conversa- 
tion with  her  he  communicated  with  Mr. 
Schneider,  and  when  witness  saw  blm  be  told 
him  that  be  had  been  advised  by  the  plaintiff 
that  they  had  not  paid  the  91,500  they  agreed 
to  pay  for  the  boose.  Mr.  Schneider  said 
that  he  did  not  see  where  he  owed  anything 
because  the  transaction  had  been  arranged 
between  the  plaintiff  and  his  wife;  that  he 
knew  nothing  of  tbe  terms  of  th^  agreement, 
and  that  if  Mrs.  Mftrtena  made  any  attempt 
to  collect  the  money  be  was  going  "to  swear 
a  warrant  out  for  her,"  and  asked  the  wit- 
ness to  communicate  that  statement  to  the 
plaintiff.  With  the  consent  of  Mr.  Schneider 
he  went  to  see  Mrs.  Schneider  in  August, 
1914,  and  told  her  that  Mrs.  Martens  said  she 
had  failed  to  pay  tbe  91,500.  Mrs.  Schneider 
replied  that  she  did  not  see  where  she  owed 
the  plaintiff  a  cent;  that  she  had  done  a 
lot  of  work  for  her  for  a  number  of  years, 
and  that  She  didn't  think  her  mother  ought 
to  expect  anything  from  her;  that  "some  of 
the  other  children  had  been  doing  nothing, 
and  bad  been  getting  it  all,"  while  she  had 
been  doing  lots  for  her  mother  for  years  and 
had  gotten  nothing.  He  then  said  to  her,  "But 
didn't  you  promise  your  mother  tbe  $1,500 
for  the  property?"  and  she  replied,  "ICes, 
but  I  don't  see  where  I  owe  her  one  cent" 
He  told  her  that  her  mother  would  probably 
institute  proceedings,  and,  as  he  knew  all  the 
parties  so  well,  he  would  be  very  glad  to  do 
anything  he  could  to  "forestall"  such  action, 
and  that  Mr.  and  Mrs.  Schneider  then  said 
that  If  legal  proceedings  were  Instituted  they 
•^onld  have  the  old  lady  locked  up."  The 
witness  further  stated  that  he  discussed  the 
controversy  between  the  plaintiff  and  the  de- 
fendants very  fully  with  tbe  defendants,  and 


that  they  "never  mentioned  a  word"  about 
any  claim  for  improvements  made  by  them 
on  the  property,  and  "never  even  intimated 
any  such  thing,"  although  he  had  probably 
seen  the  defendants  eight  or  nine  times. 

The  only  evidence  offered  by  tbe  defend- 
ants is  the  testimony  of  Mr.  Schneider,  who 
stated  that  he  did  not  know  anything  about 
the  terms  upon  which  tbe  property  was  sold, 
and  that  he  had  nothing  to  do  with  the  Im- 
provements, and  the  testimony  of  Mrs. 
Schneider,  which,  to  say  the  least.  Is  far  from 
satisfactory,  and  would  hardly  be  sufficient 
to  establish,  with  certainty,  her  own  theory^ 
of  the  case  as  presented  by  the  answer,  even' 
if  there  was  no  other  evidence  In  tbe  case^  It 
would  serve  no  purpose  to  make  farther  ref- 
erence to  this  evidence,  except  to  say  that  It 
Is  not  sufficient  to  overcome  the  evidence  pro- 
duced by  the  plaintiff,  and  that  it  convinces 
the  court  that  the  defense  relied  upon  was 
an  afterthought  on  the  part  of  the  defend- 
ants. 

[2]  Tbe  right  to  a  vendor's  lien  and  to  en- 
force tbe  lien  where  the  consideration  for  a 
deed  has  not  been  paid,  notwithstanding  a 
recital  in  tbe  deed  that  It  has  been  paid,  is 
fuUy  recognized  in  this  state.  Carr  v.  Hobbs, 
11  Md.  285;  Bratt  v.  Bratt,  21  Md.  578; 
Hooper  v.  Logan,  23  Md.  201;  Thompson  v. 
Corrle,  57  Md.  197 ;  Hooper  v.  Central  Trust 
Co.,  81  Md.  550,  82  Aa  605,  29  L.  K.  A.  262. 
In  Hooper  v.  Central  Trust  Co.,  supra,  the 
court  said : 

"Now  the  vendor's  lien  exists  for  unpaid  pur- 
chase money,  even  though  a  deed  has  been  exe- 
cuted and  possession  of  the  property  has  been 
delivered.  Schwarz,  Guardian,  v.  Stein,  29  Md. 
112.  Perhaps  it  would  be  more  teclinically  ac- 
curate to  call  the  lien  a  grantor's  lien  after  the 
deed  has  been  delivered.  3  Pom.  Eq.  i  1249, 
note.  The  vendor's  or  grantor's  lien  is  not 
waived  by  a  recital  in  the  deed  that  t)ie  consid- 
eration has  been  paid.  Thompson  v.  Corrie,  57 
Md.  200." 

[3]  Tbe  rule  excluding  a  parol  contract 
varying  a  deed  (Bladen  v.  Wells,  30  Md.  577) 
is  not  relied  upon,  and  is  not  applicable  to 
this  case,  for  here  there  are  no  exceptions  to 
the  evidence,  and  the  defendants  admit  that 
the  couslderatlon  for  which  the  deed  was  giv- 
en was  $1,500,  but  set  up  as  a  defense  to  the 
bill  an  alleged  agreement  with  the  plaintiff 
by  which  they  were  to  be  allowed  for  the  im- 
provements made  by  them  on  the  property, 
and  state  in  their  answer  that  they  are  will- 
ing to  pay  the  plaintiff  tbe  balance  of  the 
purchase  money  due  her,  or  to  reconvey  the 
property  to  her  upon  payment  of  the  amount 
expended  by  them  for  Improvements,  and 
that  they  are  willing  to  have  the  property 
sold,  providing  they  are  reimbursed  for  the 
improvements.  The  evidence  fails  to  establish 
the  alleged  agreement  in  regard  to  the  im- 
provements, and  satisfies  the  court  that  no 
part  of  tbe  admitted  consideration  for  the 
transfer  of  the  property  to  the  defendants 
has  been  paid  by  them,  and  we  will  therefore 
affirm  tbe  decree  of  the  court  below. 

Decree  affirmed,  with  costs  to  the  appellee 
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WAT  T.  TURNER.     (No.  81.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1015.) 

1.  Bbokbbs  «=>53— Salk  or  Rkalty— Pboxi- 

KATE  CaCSB— RiOUT  TO  (^OMUISSIOKS. 

To  entitle  a  broker  to  recover  commissico 
for  a  sale  of  realty,  he  must  not  only  show  his 
ellorts  or  negotiations  to  accomplish  the  sale, 
but  that  the  sale  was  accomplished  as  the  re- 
sult of  such  efforts  or  negotiations;  that  is,  that 
tbey  were  the  primary,  proximate,  and  procur- 
ing cause  of  the  sale. 
[Ed.  Note. — For  other  cases,  see  Brokers,  COtt. 
i  74;  Dec.  Dig.  <S=53.] 

2.  Bbokebs  <e=>o3— Sale  of  Realty— Pboxi- 

•     MATE    OB    PBOCUBINO    CaUSE. 

Where  under  agreement  to  sell  property 
placed  in  his  hands,  among  others,  for  sale,  a 
real  estate  broker  prepared  a  catalogue  in  which 
the  property  was  described  and  illustrated  and 
which  happened  in  the  hands  of  a  subsequent 
purchaser,  to  show  the  property  to  whom  the 
broker  made  a  fruitless  effort,  held,  that  he  was 
not  the  proximate  cause  of  sale  to  such  pur- 
chaser, 

[Ed.  Note.— For  other  cases,  see  Brokns,  Cent. 
Dig.  §  74;   Dec  Dig.  <Ss=>53.] 

Appeal  from  (Jlrcuit  Court,  Talbot  County ; 
Albert  Constable,  Win.  H.  Adklns  and  Phile- 
mon B.  Hopper,  Judges. 

"To  be  officially  reported." 

Action  by  J.  Frank  Turner  against  W. 
Scott  Way.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDGE,  JJ. 

Alfred  L.  Tharp,  of  Easton,  for  appellant 
Setb  &  Sheban  and  J.  Frank  Turner,  all  of 
Easton,  for  appellee. 

STOCKBRIDGE,  J.  Tbis  suit  was  brought 
to  recover  from  W.  Scott  Way  broker's  com- 
missions for  the  sale  of  his  place  on  Miles 
River  neck.  The  plaintiff,  J.  Frank  Turner, 
Is  a  real  estate  broker  In  the  town  of  Easton. 
Mr.  Way  placed  In  bis  bands  for  sale  a  farm 
of  some  96  or  97  acres  on  Miles  river,  and 
certain  of  the  stock  and  equipments  of  the 
place.  The  sale  price  named  was  ¥22,000, 
upon  which  Mr.  Way  agreed  to  pay  a  com- 
mission of  5  per  cent  Mr.  Way  appears  to 
have  also  placed  the  sale  of  the  farm  with  a 
number  of  other  real  estate  brokers,  and  to 
have  made  Independent  efforts  on  his  own 
account.  In  connection  with  which  be  pro- 
cured a  number  of  cuts  of  bis  place  for  the 
purpose  of  embellishing  a  circular  which  he 
bad  prepared,  and  the  use  of  which  cuts  be 
gave  to  Mr.  Turner  In  connection  with  a  small 
book  which  Mr.  Turner  was  getting  out  to 
advertise  the  sale  of  65  pieces  of  land  In 
Talbot  county,  which  bad  been  placed  In  his 
bands  as  broker.  The  Way  property  was 
bought  by  a  Mr.  Hazard,  and  the  question 
which  this  case  presents  is  whether  Mr.  Turn- 
er was  the  procuring  cause  of  that  sale.  If 
so,  be  was  entitled  to  bis  commissions  on 
the  sale  price,  which  was  $20,000.    If  he  was 


not  such  procuring  cause,  then  he  bad  no 
claim  against  the  appellant 

[1]  The  rule  of  law  applicable  to  this  de- 
scription of  cases  has  been  frequently  an- 
nounced In  nearly  every  state  In  this  country, 
with  some  slight  variations  of  phraseology. 
It  Is  concisely  summed  up  in  4  R.  C.  L.  p.  293, 
{  43,  as  follows : 

"It  is  not  enough  that  the  broker  has  devoted 
his  time,  labor,  or  money  to  the  interest  of  his 
principal,  as  unsuccessful  efforts,  however  meri- 
torious, afford  no  ground  of  action.  And  it  mat- 
ters not  that  after  his  failure  ^d  the  termina- 
tion of  his  agency  wliat  be  has  done  proves  of 
use  and  beneiSt  to  the  principal.  In  a  multi- 
tude of  cases  that  must  necessarily  result  He 
may  have  introduced  to  each  other  parties  who 
otherwise  would  never  have  met;  he  may  have 
created  impressions  which  under  later  and  more 
favorable  circumstances  naturally  lead  to  and 
materially  assist  in  the  consummation  of  a  sole: 
he  may  have  planted  the  very  seed  from  which 
others  reaf>ed  the  harvest;  but  all  that  gives 
him  no  claim.  It  was  part  of  his  risk  that  fail- 
ing himself,  not  successful  in  fulfilling  his  obli- 
gatiou,  others  might  be  left  to  some  extent  to 
avail  themselves  of  the  fruit  of  bis  labor.  Xo 
entitle  a  broker  to  commissions  upon  a  sale  or 
transaction  which  is  actually  consummated,  be 
must  show  that  his  efforts  and  services  were 
the  primary,  proximate,  and  procuring  cause 
thereof." 

And  for  this  statement  the  author  cites, 
among  other  cases.  Keener  t.  Harrod,  2  Md. 
70,  56  Am.  Dec  706;  Tinges  v.  Moale,  25  Md. 
480,  90  Am.  Dea  73;  and  Blake  v.  Stump, 
73  Md.  100,  20  Ati.  788,  lOIi.  R.  A.  103. 

Numerous  other  Maryland  cases  might  have 
been  cited,  such  as  Llvezy  v.  Miller,  61  Md.  336, 
and  HoUyday  v.  Southern  Agency,  100  Md. 
296,  59  AtL  646.  These  are  all  collected  and 
considered  In  the  very  elaborate  opinl<«  by 
Judge  Thomas,  In  the  case  of  Martian  v.  Bal- 
timore, 109  Md.  260,  71  AU.  966,  where  lie 
says: 

"In  the  early  case  of  Keener  t.  Harrod,  2 
Md.  70  [56  Am.  Dec  70C]  the  court  said,  'wo 
understand  the  rule  to  be  tbis:  That  the  mere 
fact  of  the  a^ent  having  introduced  the  pur- 
chaser to  the  seller,  or  disclosed  names  by 
which  tbey  came  together  to  treat  will  not  en- 
title him  to  compensation,'  unless  it  appears  that 
such  introduction  or  disclosure  was  the  founda- 
tion on  which  the  negotiation  was  begun  and 
conducted  and  the  sale  made.  And  in  the  very 
recent  case  of  Walker  v.  Baldwin,  106  Md.  634 
[68  Atl.  31],  this  court  said:  'AU  the  cases 
agree  that  the  disclosure  of  the  purchaser's 
name,  and  the  putting  of  him  in  communication 
with  the  defendant  by  the  plaintiff,  must  not 
only  he  the  foundation  upon  which  the  negotia- 
tions were  begun,  but  upon  which  it  was  con- 
diicted  and  the  sale  ultimately  made.  •  •  • 
The  broker  must  be  shown  to  be  tbe  procuring 
cause  of  the  sale.  The  intervention  of  the  plain- 
tiff in  beginning  the  negotiations,  and  their 
subsequent  culmination  in  a  sale,  will  not  suf- 
fice unless  those  negotiations  were  the  ultimate 
cause  of  the  sale'  In  other  words,  to  entitle  a 
broker  to  recover  commissions  for  the  sale  or 
purchase  of  pro^ierty,  he  must  not  only  show  his 
efforts  or  negotiations  to  accomplish  the  sale  or 
purchase,  but  he  must  show  that  the  sale  or  pur- 
chase was  accomplished  as  the  result  of  such 
efforts  or  negotiations." 

A  number  of  authorities  were  dted  upon 
the  briefs  of  the  parties  from  outside  of  this 
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state;  bnt,  In  view  of  the  long  line  ot  deci- 
sions In  Maryland  npon  this  qnestlon,  it  1b 
nnnecessary  to  go  beyond  the  adjndlcatl<H>s 
of  this  court 

The  disputed  qnestlon  in  the  present  case 
is  whether  or  not  the  appellee,  J.  XYank 
Q^rner,  was  or  was  not  the  lurocurlng  cause 
of  the  sale  of  the  farm  from  Way  to  Hazard, 
and  subordinate  thereto  the  further  question, 
whether  the  plaintiff  produced  sutficlent  evi- 
dence to  entitle  him  to  have  this  question 
passed  npon  by  a  jury,  or  whether  It  should 
have  been  taken  from  the  Jury  by  the  court, 
under  the  first  prayer  of  the  defendant 

[2]  The  facts  as  testified  to,  intended  to 
establish  Mr.  Turner  as  such  procuring  cause, 
were  as  follows:  Mr.  Turner  caused  to  be 
printed  a  small  book  listing  65  farms  or 
pieces  of  land  for  sale,  among  which  the 
farm  of  Mr.  Way  appeared  as  No.  18,  and  the 
cuts  illustrating  Mr.  Tamer's  booklet  were 
those  the  use  of  which  had  been  loaned  him 
by  Mr.  Way.  These  books  were  then  sent  to 
all  persons  Inquiring  for  farms  In  that  section 
of  the  state,  or  to  persons  who  Mr.  Turner 
had  any  reason  to  believe  might  become  so 
Interested.  One  of  these  books  came  to  the 
hands  of  a  nephew  of  Mr.  Hazard.  Mr.  Haz- 
ard was  at  that  time  in  poor  health,  and  look- 
ing for  a  farm  In  Talbot  county,  and  friends 
of  his  In  that  county  were  destroua  that  iie 
should  locate  In  the  Trappe  district  of  the 
county.  In  which  they  or  some  of  them  re- 
sided. Mr.  Hazard,  tc^etber  with  his  nephew 
and  another  gentleman,  went  to  E&ston  and 
looked  at  several  farms  in  the  Trappe  dis- 
trict, none  of  which  suited  Mr.  Hazard. 
While  on  this  visit,  the  book  of  Mr.  Turner 
was  examined  and  consulted,  and,  apparoitly 
as  the  result  of  such  examination,  Mr.  Mnlll- 
kin,  a  friend  of  Mr.  Hazard,  called  by  tele- 
phone Mr.  Turner  for  the  purpose  of  making 
inquiry  with  regard  to  the  farms  numbered  1 
and  2  in  Mr.  Turner's  catalogue,  and  was 
informed  that  those  had  been  sold.  Mr. 
Turner  then  called  the  attention  of  Mr.  Mulll- 
kin  to  the  Way  place,  No.  18  of  the  catalogue, 
and  the  attention  of  Mr.  Hazard  was  there- 
by sought  to  be  directed  to  It  This  place, 
however,  was  on  MUes  river  and  not  in  the 
Trappe  district  The  extent  to  which  Mr. 
Hazard  may  have  been  brought  to  consider 
the  Way  property  through  this  telephonic 
communication  to  Mr.  MuUlkin  is  uncertain. 
Mr.  Hazard  himself  positively  denies  that  he 
was  in  any  way  influenced  towards  its  con- 
sideration by  reason  of  this  communication. 
There  Is,  however,  evidence  given  by  a  wit- 
ness named  Stevens  that  Mr.  Hazard  talked 
with  him  with  a  view  to  having  Stevens  take 
him  to  see  the  Way  property  in  an  automo- 
bile which  Stevens  ran,  which  fact  was  com- 
nranlcatedi  by  Stevens  to  Turner;  but  It  is 
equally  clear  that  Stevens  never  did  take  Mr. 
Hazard  to  visit  the  place.  Subsequently,  at 
Just  what  Interval  of  time  Is  not  dear,  Mr, 


Hazard  was  taken  to  the  place  by  a  man  by 
the  name  of  Walker  and  found  it  to  his  lik- 
ing, and  he  ultimately  became  the  purchaser. 

There  is  no  dispute  that  Mr.  Turner  never 
saw  Mr.  Hazard  until  after  the  sale  had 
been  consummated;  that  he  did  not  give  the 
name  of  Mr.  Hazard  to  Mr.  Way  as  a  possible 
or  prospective  buyer  of  the  property,  and, 
while  Mr.  Turner  has  a  recollection  of  having 
written  to  Mr.  Hazard  with  regard,  to  tlie 
place,  that  recollection  Is  uncertain,  no  copy 
of  any  such  letter  is  produced,  and  Mr.  Haz- 
ard positively  denies  the  receipt  of  such  a 
letter.  What  Mr.  Turner  did  may  therefore 
be  summarized  in  this  manner:  He  did  pre- 
pare a  catalogue  in  which  the  Way  place  was 
described  and  illustrated,  and  did  so  as  the 
result  of  a  contract  or  agreement  with  Mr. 
Way.  A  copy  of  this  book  in  some  manner 
came  to  the  hands  of  Mr.  Hazard.  Mr.  Turn- 
er did,  by  his  telephmie  conversation  with  Mr. 
Mulllkin,  endeavor  to  call  Mr.  Hazard's  atten- 
tion to  the  Way  property,  and  he  further, 
through  Stevens,  endeavored,  though  fruit- 
lessly, to  show  the  place  to  Mr.  Hazard.  Did 
these  acts  constitute  the  primary,  proximate, 
and  procuring  cause  of  the  sale,  so  as  to  en- 
title Mr.  Turner  to  claim  commissions?  Ap- 
parently, Mr.  Turner  was  himself  in  doubt 
upon  this  question.  In  an  Interview  with 
Mr.  Way,  after  Mr.  Turner  had  learned  that 
Mr.  Hazard  had  purchased  the  Way  farm,  he 
said: 

"I  told  him  furthermore  I  don't  know  who 
sold  this  farm;  I  know  nothing  about  it  or 
whether  he  bought  it  from  you." 

And  a  little  later  in  his  examination  in 
recounting  his  interview  with  Mr.  Way  he 
used  this  expression: 

"The  only  dispute  is. whether  I'm  entitled  to 
my  commissions;  that  is  what  I  am  trying  to 
find  out  I  want  to'  see  what  testimony  I  have 
and  what  connection  I  have  in  r^ard  to  the 
matter." 

And  at  the  conclusion  of  his  cross-examina- 
tion he  was  asked  this  question: 

"Q.  Mr.  Tnrner,  will  you  explain  to  the  jury 
in  what  other  way,  if  any,  you  were  instru- 
mental in  the  sale  of  this  farm  to  Mr.  Hazard? 
A.  I  have  told  you  all  I  know  about  it.  Q. 
There  is  no  other  way  in  which  you  were  instni- 
roentnl  in  the  sale  of  this  farm?  A.  I  have 
told  you  all." 

It  Is  manifest  that  there  was  doubt  In  Mr. 
Turner's  own  mind  whether  he  had  been  the 
procuring  cause  of  the  sale,  and  it  is  clear 
from  the  uncontradicted  testimony  that,  even 
If  he  were  the  primary  means  by  which  the 
attention  of  Mr.  Hazard  was  called  to  the 
Way  property,  he  was  in  no  sense  the  proxi- 
mate or  procuring  cause  of  the  sale,  and 
therefore  it  was  error  not  to  have  granted 
the  first  prayer  of  the  defendant  and  with- 
drawn the  case  from  the  consideration  of  the 
Jury.  The  Judgment  appealed  from  must 
therefore  be  reversed. 

Judgment  reversed  without  a  new  trial; 
the  appellee  to  pay  the  costs. 
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.   E.  B.  TIPPETT  &  BRO.  t.  MYEBS.    . 

(No.   76.) 

(Court  of  Appeals  of  Maryland.    Jan.  14, 1916.) 

1.  COUBTS       ®=>189  —  MUNICIPAI,       COUBTS  — 
PKA.CTICE — 1nSTBUCTIO:«8. 

In  an  action  under  the  Practice  Act  of 
Baltimore  City  (Pub.  Loc  lAws,  art  4,  J  S12 
et  Beq.),  a  prayer  to  instruct  tbat  the  partner- 
ship of  defendants,  having  been  alleged  in  the 
declaration  and  not  denied  by  the  next  succeed- 
ing pleading,  is  admitted  for  the  pui-poae  of  the 
cause,  ought  to  refer  to  the  affidavit  as  well  as 
the  declaration. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8S  4U9,  412,  413,  429,  458 ;  Dec.  Dig.  «=» 
189.] 

2.  PabTKEBSHIP      9=9218  — TBIAI.  —  IN8TBU0- 

TIONS. 

in  an  action  of  assumpsit,  where  there  was 
•▼idence  that  the  transaction  in  question  was 
not  a  partnership  transaction,  an  instruction 
that  the  partnership  of  the  defendants,  having 
been  alleged  in  the  declaration  and  not  denied 
by  the  next  succeeding  pleading,  is  admitted  for 
the  purpose  of  the  case,  was  error,  especially 
where  there  was  no  instruction  permitting  proof 
tbat  the  transaction  inVolTed  was  not  a  partner- 
sliip  transaction. 

[Ud.  Note. — For  other  cases,  see  Partnership, 
C^nt.  Dig.  U  49,  426-428;  Dec.  Dig.  «=> 
218.] 

3.  Tbial  <3=>253— iNBTBDCTlOWe. 

In  an  action  of  assumpsit,  an  instruction 
omitting  reference  to  510  received,  by  plaintiflf 
from  defendant,  or  to  stock  held  by  the  plain- 
tiff and  involved  in  the  transaction,  was  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  613-623;    Dec.  Dig.  <S=253.] 

4.  LiMiTATion   OF  Actions   €=>199— Eimtei 

AS  DEFENSK — QUKSTION  FOB  COUBT  OB  JUBT. 

In  an  action  of  assumpsit,  where  the  stat- 
utory period  of  limitations  has  run  and  tUSre 
is  no  evidence  of  fraud  on  the  part  of  defend- 
ant, an  instructed  verdict  for  defendant  shonld 
i>e  granted. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  C!ent  Dig.  $f  727-730;  Dec.  Dig. 
<S=>199.] 

5.  Pabtkebshif  iSs>217— Existknok  or  Bela- 
TiON — Evidence. 

In  an  action  of  assumpsit,  evidence  held 
sufficient  to  show  that  the  loan  transaction  in- 
volved was  not  a  partnership  transaction,  though 
the  defendants  were  partners  in  the  law  busi- 


■  [EM.  Note.— For  other  cases,  see  Partnership, 
Cent.    Dig.    g§   419-425;     Dec.    Dig.    <gs=»2nT] 

6.  Evidence  <S=>472— Opinion   Evidenck  — 

AOMISSIBrLITT. 

In  an  action  against  partners,  it  was  error 
to  permit  a  witness  to  testify  what  she  thought 
about  one  of  the  defendants'  connection  with 
the  business. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2186-2195,  2248;  Dec.  Dig.  «=» 
472.] 

7.  Limitation  of  Actions  €=»197— Bvidencb 
— Sufficienot. 

In  an  action  of  assumpsit,  evidence  held  to 
show  that  plaintiff  could,  by  usual  and  ordi- 
nary diligence,  have  discovered  the  fraud  of  de- 
fendant, if  any,  more  than  three  years  before 
the  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  722-726;  Dec  Dig. 
«=>197.] 

Appeal  from  Baltimore  City  Court;  James 
P.  Gorter,  Judge. 


Action  by  Olivia  B.  Myen  ajralnst  B.  B. 
Tippett  &  Bro.  From  a  Judgment  for  tbe 
plaintiff,  defendants  appeal.  Beversed,  with- 
out awarding  new  trial. 

Argued  before  BOYD,  O.  J.,  and  BUBKE, 
THOMAS,  UBNEB,  and  STOCKBBIDGB,  JJ. 

George  W.  Lindsay  and  Eugene  O'Dunne, 
both  of  Baltimore  (Donald  B.  Creecy,  of  Bal- 
timore, on  the  brief),  for  appellants.  3. 
Marsh  Matthews  and  Laurie  H.  Biggs,  botli 
of  Baltimore,  for  appellee. 

BOYD,  O.  J.  The  appellee  ^ed  tbe  appel- 
lants in  assumpsit  on  the  common  counts, 
and  attached  to  tbe  declaration  tbere  was 
an  account  as  follows: 

"Baltimore,  Md.,  July  10,  1914. 
"Bichard  B.  Tippett  and  James  E.  Tippett  co- 
partners trading  as  B.  B.  Tippett  &  Bro., 
to  Olivia  B.  Myers,  Dr. 
May  11,  1908.    To    cash    collected   and 

retained  $800.00 

To  interest  on  same  from  Oc- 
tober 1,  1909  (the  interest  on 
said  sum  having  been  paid  to 
that  time),  to  date." 

The  record  states  tbat  annexed  to  the  dec- 
laration was  an  affidavit  under  tbe  Acts  of 
1886,  chapter  184,  which  with  amendments 
is  tbe  Practice  Act  of  Baltimore  City.  Sec- 
tion 312  et  seq.  of  article  4  of  Public  Local 
Ijaws.  The  defendants  plead,  separately,  tiie 
pleas  of  never  indebted,  never  promised,  and 
limitations.  The  plaintiff  Joined  issue  on 
the  first  and  second  pleas  and  replied  to  tlie 
third,  alleging  fraud.  The  defendants  filed 
rejoinders  to  the  replications  to  their  pleas 
and  Issues  were  Joined.  The  trial  resulted 
in  a  verdict  for  plaintiff  for  (800,  and  this 
appeal  was  taken  from  the  Judgment  reiider- 
ed  thereon. 

There  are  nine  bills  of  exception  present- 
ing rulings  on  the  evidence,  and  a  tenth  con- 
taining tbe  rulings  on  tbe  prayers.  Tbe 
plaintiff  offered  six  prayers,  the  first  and 
fourth  of  wtaich  were  granted,  and  the  others 
rejected.  B.  B.  Tippett  offered  five,  and  J. 
B.  Tippett  four,  separately,  and  tkey  offered 
one  Jointly,  which  is  marked  defendants' 
sixth  prayer,  all  of  which  were  rejected. 

[1]  We  will  first  consider  the  prayers.  The 
plaintiff's  first  is  as  follows: 

"Tbe  plaintiff  prays  tbe  court  to  instruct  the 
jury  that  the  partnership  of  the  defendants, 
Richard  B.  Tippett  and  James  E.  I^pett,  hav- 
ing been  alleged  in  the  declaration  med  by  the 
plaintiff,  and  not  having  been  denied  by  the 
next  succeeding  pleading  of  the  defendants,  or 
either  of  them,  said  partnersliip  is  admitted  for 
the  purpose  of  this  cause." 

As  the  suit  was  brought  under  the  prac- 
tice act  in  force  in  Baltimore  city,  tbe  prayer 
ought  to  have  referred  to  the  affidavit  as 
well  as  tbe  declaration,  as  the  statute  ao  re- 
quires In  order  to  put  tbe  defendants  in  de- 
fault in  not  pleading,  etc.,  but  apparently 
la  drawing  it  the  plaintiff  had  in  mind  tbe 
general  law.  Article  75,  §  24,  sobsec.  108,  of 
the  Code  of  Public  General  Laws.    Tbe  affl- 


9=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgeati  and  IndazM 
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daylta  are  not  In  tbe  record,  bnt  U  those  of 
the  defendants  stated  what  Is  required  by 
the  local  law,  It  would  not  have  been  neces- 
sary to  hare  pleas  denying  the  partnership. 
Farmers',  eta,  Bank  t.  Hunter,  07  Md.  148,  64 
AtL  6S0;  Homer  y.  Plumley,  97  Md.  271,  54 
AtL  971. 

[Z]  Bat,  regardless  of  that  technical  ques- 
tion. In  our  Judgment  the  prayer  was  not 
proper  under  the  facts  of  this  case,  notwith- 
standing It  uses  the  language  of  the  stat- 
ute that  "said  partnership  Is  admitted  for 
the  purpose  of  this  cause."  The  attorneys 
for  the  ai^ieUee  seem  to  be  of  the  oplnlcm 
that  the  prayer  contained  all  that  Is  requir- 
ed, but  we  do  not  so  understand  the  meaning 
of  that  expression. 

In  Flfer  ▼.  Clearfield  Coal  Co.,  103  Hd.  1, 
62  Atl.  1122,  the  suit  was  not  brought  under 
the  local  law,  and  the  court  passed  on  the 
meaning  of  article  75,  |  24,  subsec.  108,  which 
provides  that: 

"Whenever  the  partnenhlp  of  any  parties,  or 
the  incorporation  of  any  alleged  corporation,  or 
the  execution  of  any  written  instrument  filed  in 
the  caae  is  alletred  in  the  pleadings  in  any  action 
or  matter  at  law,  the  same  shall  be  taken  as 
admitted  for  the  purpose  of  said  action  or  mat- 
ter, unless  the  same  shall  be  denied  by  the  next 
succeeding  pleading  of  the  opposite  party  or 
parties." 

The  narr.  alleged  that  the  appellant — 
"entered  into  a  written  contract  with  the  said 
defendant,  by  said  Rogers,  Holloway  &  Co., 
tlie  agents  of  the  said  defendant,  who  were 
then  and  there  *  *  *  duly  authorized  by 
said  defendant  to  execute  said  contract  in  its 
behalf." 

Tbe  written  contract  was  then  set  out 
verbatim  in  the  declaration,  and  the  appel* 
lant  contended  that  as  it  had  not  been  de- 
nied by  tbe  appellee  by  its  next  succeeding 
pleading.  It  must  be  taken  as  admitted  for 
tbe  purpose  of  the  action,  as  well  as  the 
agency  of  Rogers,  Holloway  &  Co.  This 
court  said: 

"Such  a  construction,  however,  is  broader  than 
fbat  warranted  b^  the  terms  of  the  statute, 
which  are:  [Quoting  the  statute.]  The  words 
'the  same  shall  be  taken  as  admitted  for  the 
purpose  of  said  action  or  matter'  refer  to  the 
aUegations  of  'partnership  of  any  parties,'  'the 
incorporation  of  any  alleged  corporation,'  and 
'the  execution  of  any  written  instrument'  alleg- 
ed in  the  pleadings.  The  failure  to  deny  any 
of  these  in  the  next  succeeding  pleading  oper- 
ates as  an  admission  against  the  opposite  par- 
ty." 

Then,  after  quoting  from  Banks  t.  Mc- 
Cosker,  82  Hd.  52S,  34  Atl.  639,  51  Am.  St 
Bep.  478,  at  some  length,  the  court  said: 

"The  failure  of  the  appellee  to  make  denial 
of  the  execution  of  the  contract  as  set  out  in 
the  dedaraflon  had  the  effect  only  of  relieving 
the  appellant  of  proving  It,  bnt  it  did  not  ad- 
mit that  Sogers,  Holloway  'St,  Co.  were  the 
agents  of  the  appellants  with  authority  to  bind 
them  as  charged  in  the  narr.  That  was  put  in 
issne  by  tbe  pleas,  and  was  open  for  proof  as 
any  other  fact  that  had  been  alleged." 

So,  in  tliis  case,  the  fact  that  the  defend- 
ants were  imrtners  is  admitted,  but  that 
does  not  admit  that  the  suit  was  on  a  part- 
nership transaction,  or  tbat,^hat  ooo  part' 


net  did  in  reference  to  it  necessarily  bound 
the  other.  The  defendants  could  not  truth- 
fully have  sworn  that  they  knew,  or  liad 
good  reason  to  believe,  sudi  allegation  of 
copartnership  to  be  untrue  as  the  Practice 
Act  i»ovldes.  The  failure  to  deny  the  partr 
nership  had  the  effect  only  of  relieving  the 
appellee  of  proving  it,  to  follow  the  language 
used  In  Plfer's  Case.  Surely  if  this  court 
was  right  in  that  case,  where  the  declaration 
expressly  alleged  that  the  written  contract 
was  entered  into  with  the  appellee  by  Rogers, 
Holloway  &  Co.,  the  agents  duly  authorized 
by  them  to  execute  It,  In  saying  that  their 
failure  to  deny  the  execution  did  not  admit 
that  these  parties  were  the  agents  with  au- 
thority to  bind  them,  the  failure  to  deny  the 
partnership  could  not  take  from  these  de- 
fendants the  right  to  prove  that  it  was  not 
a  partnership  transaction.  The  case  of  Whit- 
man et  ah  V.  Wood,  6  Wis.  676,  Is  quite  anal- 
ogous, but  we  need  not  further  refer  to  It. 
Hie  prayer  as  granted  was  misleading,  even 
If  the  lower  court  did  not  intend  to  go  as  far 
as  the  appellee  now  contends  is  the  result  of 
the  failure  to  deny  the  partnership;  and 
there  was  error  in  granting  It,  particularly 
as  no  other  prayer  was  granted  which  lim- 
ited or  explained  its  meaning. 

[3]  The  plalntlfTs  fourth  prayer  was  also 
defective,  if  for  no  other  reason,  from  the 
fact  that  It  entirely  omitted  all  reference 
to  the  $10  which  the  plaintiff  received  from 
James  E.  Tippett,  which  had  been  paid  him 
by  Mr.  Tardley.  It  said  nothing  about  the 
stock  which  the  appellee  still  holds,  and 
which  so  far  as  the  record  shows  may  still 
have  some  value,  but  in  view  of  the  conclu- 
sion reached  by  us  tn  reference  to  the  de- 
fendant's first  primer,  it  would  serve  no  good 
purpose  to  discuss  that. 

The  first  prayer  offered  by  Richard  B. 
Tippett  was  as  follows: 

"The  defendant,  Richard  B.  Tippett,  prays  the 
court  to  instruct  the  jury  that  under  the  plead- 
ings there  is  no  evidence  in  this  case  legally 
sufficient  to  entitle  the  plaintiff  to  recover 
against  this  defendant,  and  therefore  the  verdict 
of  the  jury  must  be  for  the  defendant." 

[4]  In  our  judgment,  that  prayer  should 
have  been  granted.  In  tbe  first  place,  the 
statute  of  limitations  was  a  complete  bar  to 
the  action  against  him,  unless  the  plaintiff 
was  kept  in  Ignorance  by  the  fraud  of  the 
defendant  The  replicatlou  to  that  plea  al- 
leges that  the  plaintiff — 
"was  kept  in  ignorance  by  the  fraud  of  the  said 
defendant  for  a  long  time  of  the  cause  of  ac- 
tion which  she  had  against  the  said  defendant 
and  that  she  brought  this  action  within  three 
years  from  the  time  at  which  she  could  by  usu- 
al or  ordinary  diligence  have  discovered  the 
fraud." 

There  Is  no  evidence  wtiatever  of  any  fraud 
<xa  the  part  of  Richard  B.  Tippett,  even  if 
there  was  on  the  part  of  James  £).  Tippett 
which  we  will  consider  later;  yet  the  repll- 
catdon  alleges  that  she  was  kept  in  Ignorance 
"by  the  fraud  of  the  said  defendant"— It 
being  a  reply  to  the  separate  plea  o£  Bich- 
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ard  B.  Tippett  Tbe  uncontradicted  evidence 
shows  that  be  did  not  know  of  tbe  transac- 
tion between  James  £.  Tippett  and  R.  T. 
Yardley  for  more  than  two  years  afterwards, 
when  he  was  told  of  it  by  the  plaintiff  her- 
self. The  plaintiff  testified  that  when  she 
spoke  to  R.  B.  Tippett,  be  said  he  never 
heard  of  it,  and  when  she  told  blm  "about 
the  matter  he  scolded  her  very  much  for 
entering  into  such  speculatioa"  Hhe  said 
be  suggested  that  she  write  a  letter  to  J.  £. 
Tippett,  which  she  did.  That  was  some  time 
in  the  fall  of  1910;  the  letter  is  dated  Octo- 
ber 22, 1910.    In  that  letter  she  wrote: 

"First,  in  regard  to  the  Yardley  loan.  I  must 
ask  you  to  have  this  matter  settled  immediate- 
ly. A  rather  prominent  lawyer  to  whom  I 
mentioned  this  loan,  after  he  has  heard  that  in 
the  first  place,  said,  you  should  never  have  al- 
lowed me  to  consider  this  loan  for  a  moment, 
but  that  as  long  as  it  has  been  made  it  was  your 
duty  as  my  lawyer  to  safeguard  my  interests 
as  much  as  possible  and  see  that  I  bad  ample 
security."  (Something  seems  to  have  lieen 
emitted  in  first  part  of  this  paragraph.) 

Again  she  said: 

"I  wish  to  know  what  value,  if  any,  tbe  stock 
has;  under  the  circiimstances  7  shall  hold  you 
pertonally  respomible  for  the  loan," 

She  said  the  prominent  attorney  deferred 
to  was  Mr.  Richard  B.  Tippett  himself,  and 
that  the  letter  was  written  "at  his  Instiga- 
tion." He  testified  that  he  never  saw  the 
letter,  and  if  he  advised  her  to  write  one  at 
all  'it  was  provided  she  could  not  see  James 
B.  Tippett  in  person  and  ask  him  about  the 
matter;  but  he  added: 

"I  have  no  doubt  she  wrote  that  letter  after 
having  talked  with  me,  because  she  wrote  it  feel- 
ing and  very  likely  expressing,  to  some  extent, 
my  feeling  about  the  matter.  That  is  why  I 
suppose  she  wrote  the  letter.  I  had  nothing  to 
do  with  tbe  transaction  when  it  was  made. 
James  B.  ^ppett  and  I  were  in  partnership 
at  the  time  of  this  particular  transaction,  when 
this  transaction  was  made,  but  we  were  part- 
ners practicing  law,  and  I  was  not  in  partner- 
ship with  him  or  anybody  else  loaning  money 
on  mining  stocks  or  buying  stocks,  and  I  knew 
nothing  of  the  transaction  until  Miss  Myers 
told  me  about  it  at  the  time  I  have  mentioned." 

He  had  already  said.  In  speaking  of  the 
interview  with  the  plaintiff: 

"I  think  she  has  expressed  about  what  I  said 
at  the  time.  I  told  her  that  she  had  no  right 
to  invest  her  money  in  mining  stocks,  and  that 
if  she  had  ever  consulted  me  about  it,  she  would 
never  have  done  so.  I  knew  nothing  about  the 
value  of  the  mining  stock,  but  I  did  not  consid- 
er that  she  had  any  right  to  invest  in  it,  and 
that  I  would  never  have  advised  her  to  invest 
any  money  in  mining  stock." 

Some  time  later  (Mr.>  R.  B.  Tippett  said 
It  was  in  1912,  and  apparently  the  plaintiff 
corroborates  that,  as  she  Introduced  a  letter 
from  him  to  her  dated  March  23,  1912)  he 
went  to  see  James  E.  Tippett  about  the  mat- 
ter at  the  request  of  the  plaintiff.  He  said 
he  told  her  that  he  did  not  like  to  do  so, 
as  it  was  a  delicate  matter  for  him.  He  tes- 
tlfled  that  he  said  to  James  E.  Tippett: 

"I  would  like  yon  to  go  see  Yardley,  and  see  if 
you  can  not  get  Yardley  to  pay  off  bis  interest, 
and  see  if  you  can  not  get  him  also  to  pay  the 
interest  or  secure  the  principal  satisfactorily  to 
Miss  Myers." 


And  he  told  him  be  would  do  so.  That  was 
considerably  over  a  year  after  James  E.  Tip- 
pett had  given  her  all  of  her  papers  and  said 
he  would  act  for  her  no  longer.  There  was 
certainly  nothing  in  any  of  those  transactions 
which  suggested  fraud  on  tbe  part  of  Rich- 
ard B.  Tippett,  and  he  did  what  most  attor- 
neys would  do — endeavored  to  help  the  daugh- 
ter of  a  former  client,  who  herself  had  also 
been  bis  client,  especially  as  his  brother  had 
made  the  loan,  wlilch  he  deemed  an  unwise 
one. 

[9]  That  would  be  sufficient  to  prevent  re- 
covery against  Richard  B.  Tippett,  but  we 
think  that  under  the  evidence  and  the  law 
be  can  not  be  held  as  a  partner  in  this  trans- 
action. There  is  nothing  whatever  to  show 
that  it  was  a  partnership  transaction  t>eyond 
the  mere  fact  that  they  were  partners  in  tbe 
practice  of  law.  It  is  not  shown  that  the 
transaction  in  any  way  passed  through  the 
books  of  the  firm,  or  that  R.  B.  Tippett  was 
in  any  way  connected  with  it,  or  even  knew 
of  it  Miss  Myers"  father  died  In  1897  and 
R.  B.  Tippett  assisted  her  in  settling  his  es- 
tate. For  several  years  he  attended  to  ber 
business,  made  investments  of  money  then 
received  by  her,  etc.  At  the  end  of  several 
years  B.  B.  Tippett  sent  her  to  James  E.  Tip- 
pett, and  from  that  day  on,  the  latter  bad 
all  the  Investing  of  her  money,  although  she 
says  she  thought  that  it  was  under  R.  B.  Tip- 
pett's  cognizance.  OChere  Is  nothing  in  the 
record  to  Justify  her  in  so  thinking;  but,  on 
the  contrary,  for  about  eight  years,  up  to  the 
time  of  this  transaction,  James  E!.  Tippett 
had  attended  to  her  Investments,  so  far  as  ei- 
ther of  the  Tlppetts  did,  had  collected  inter- 
est for  her,  and  remitted  it  in  his  own  name. 
As  we  have  seen,  as  late  as  October  22, 1910, 
she  wrote  to  him  "under  the  drcumstances  I 
shall  bold  you  personally  responsible  for  the 
loan,"  referring  to  the  loan  in  question  In 
this  case.  That  letter  is  also  In  other  re- 
spects utterly  inconsistent  with  any  idea  on 
her  part  at  that  time  of  attempting  to  hold 
R.  B.  Tippett.  Not  only  that,  but  she  went 
to  him  to  ask  hiin  to  see  his  brother,  she  gave 
her  receipt  for  the  stock  to  James  E.  Tippett, 
the  stock  she  received  was  In  bis  name,  and 
whenever  she  wrote  she  wrote  to  him  and  not 
to  R.  B.  Tippett  &  Bro.,  although  she  says 
James  E.  wrote  to  ber  on  paper  that  had  tbe 
letter  head  of  the  firm  on  it  She  did  not 
even  mention  the  Yardley  loan  to  R.  B.  Tip- 
pett for  more  than  two  years  after  it  was 
made,  although  she  had  been  having  trouble 
in  getting  the  interest  Both  R.  B.  and  J.  EL 
Tippett  swore  that  the  former  hjad  Dothing 
to  do  with  the  loan,  and  there  is  no  evidence 
offered  by  the  plaintiff  to  show  that  he  did, 
only  what  she  said  she  thought,  which  is  not 
evidence. 

[6]  Although  we  win  not  discnss  the  excep- 
tions to  th^  rulings  on  testimony,  it  may  be 
well  to  say  In  passing  that  there  was  error  la 
permitting  the  witness  to  answer  the  ques- 
tion embraced  in  the  ninth  exception  when 
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she  was  allowed  to  say  what  she  thought 
about  R.  B.  TIppett's  connection  with  the 
business.  Showing  that  R.  B>  Tlppett  was 
her  attorney  In  the  matter  of  examining  a  ti- 
tle to  property  In  Montgomery  county  In  1910 
conflrms  rather  than  weakens  our  conclusion. 
It  shows  that  when  she  wanted  him  she  went 
to  him  and  employed  him,  bnt  because  he 
was  attorney  in  that,  or  possibly  other  ti&xia- 
actlous,  would  npt  make  him  responsible  for 
what  Jamea  £}.  Tlppett  did  in  matters  wholly 
outside  of  the  partnership.  If  a  firm  of  at- 
torneys Is  to  be  responsible  for  every  act  of 
each  partner,  whether  concerning  legal  or 
other  matters,  then  the  liability  of  attorneys 
as  partners  Is  greater  than  that  of  any  other 
partners.  Of  course  If  a  firm  undertakes  to 
make  loans,  collect  the  Interest  and  remit  it, 
etc.,  the  partners  may  be  liable  In  such  trans- 
actions; but  that  is  not  this  case.  Beyond 
all  that,  she  is  now  in  court  attempting  to  re- 
move the  bar  of  the  statute  of  limitations  on 
the  ground  that  J.  E.  Tlppett  was  personally 
interested  in  the  loan.  If  he  was  acting  for 
himself  and  not  for  her,  why  should  R.  B. 
Tlppett  be  held  liable?  Without  prolonging 
this  opinion  by  farther  reference  to  the  evi- 
dence, we  are  convinced  that  the  first  prayer 
of  R.  B.  Tlppett  should  have  been  granted  on 
both  of  the  grounds  which  we  have  mention- 
ed— that  the  statute  of  limitations  Is  a  bar 
to  recovery,  and  that  this  was  not  a  partner- 
ship transaction. 

[7]  Coming  then  to  the  qaestlon  whether 
the  first  prayer  of  James  E.  Tlppett  should 
have  been  rejected.  That  uses  the  same  lan- 
guage as  the  one  offered  by  R.  B.  Tlppett. 
After  giving  the  question  full  consideration, 
we  have  reached  the  conclusion  that  it  should 
also  have  been  granted.  If  there  was  fraud 
on  the  part  of  James  E.  Tlppett,  the  plaintiff 
undoubtedly  "could  by  usual  and  ordinary 
diligence  have  discovered"  It  more  than  three 
years  before  she  brought  this  suit,  which  was 
instituted  on  July  11,  1914.  She  knew  on 
May  11,  1908,  that  he  bad  made  the  loan  to 
Mr.  Yardley,  and  she  testified  tliat  the  latter 
part  of  May  or  first  of  June,  she  went  to  the 
office  of  Mr.  James  E.  Tlppett  and  he  gave 
her  the  stock,  which  was  issued  in  hU  name, 
and  when  she  received  it,  It  was  not  indors- 
ed. Her  receipt  for  the  stock  is  dated  June 
2S,  1908,  so  at  least  as  early  as  then  she 
knew  the  stock  was  in  his  name ;  and  It  was 
not  indorsed  until  after  the  letter  of  October 
22,  1910,  when  she  called  upon  him,  but  she 
then  bad  had  possession  of  the  certificates 
for  over  two  years.  In  that  interview  he 
said  he  wanted  nothing  more  to  do  with  her 
affairs  and  turned  over  to  her  "all  mortgages, 
deeds  and  everything  of  that  sort"  he  had  of 
hers,  and  she  received  a  note  of  Mr,  Yardley 
for  $848,  principal  and  one  year's  interest, 
tn  a  letter  from  James  E.  Tlppett,  dated  No- 
vember S,  1910.  That  was  apparently  the 
last  communication  from  him  to  her.  As  we 
have  seen,  she  wrote  to  him  on  October  22, 
1910,  that  she  would  hold  him  personally  re- 


sponsible for  the  loan.  SQie  therefore  knew 
In  1910,  nearly  four  years  before  the  suit  was 
brought,  everything  she  now  knows,  except- 
ing, "it  was  in  the  fall  of  1012  that  she  first 
heard  that  Mr.  James  E.  Tlppett  had  any  In- 
terest in  the  stock,  and  she  found  that  out 
through  Inquiries  of  Mr.  Yardley  by  her  coun- 
sel, Mr.  Rlggs."  But  when  she  saw  the  stock 
was  in  his  name  she  certainly  might  with 
usual  and  ordinary  diligence  have  known  or 
discovered  what  she  now  relies  on,  and  cer- 
tainly after  he  had  refused  to  longer  repre- 
sent her  (latter  part  of  October  or  early  in 
November,  1910)  she  could  have  had  other 
counsel,  as  she  subsequently  did,  and  if  she 
is  right  in  her  contention  that  it  is  evidence 
of  fraud,  she  had  sufficient  knowledge  to  put 
her  on  inquiry. 

It  is  only  Just  to  Mr.  Tlppett  to  say  that 
he  testified  that  he  explained  to  her  the 
transaction  at  the  time — told  her  that  he 
had  put  $800  of  her  money  and  $700  pf  hit 
In  the  loan  of  $1,500  to  Mr.  Tardley.  The 
fact  is  that  he  had  done  so,  and  he  turned 
all  of  tlie  stock  over  to  her,  giving  her  $800 
priority  over  his  $700.  His  interest  in  the 
stock  to  the  extent  of  the  $700  loan  certainly 
did  not  Injuriously  affect  her,  as  she  not 
only  had  all  of  the  stock  to  look  to,  but  he 
was  personally  Interested  in  having  her  paid, 
in  order  that  he  might  get  his  own  back. 
But  she  claims  that  she  did  not  know  that  he 
was  to  get  one-third  of  the  profits  in  case 
of  sale.  It  was,  of  course,  only  possible  to 
have  profits  after  her  claim  was  first  paid, 
and  then  his  $700,  and  we  confess  it  is  not 
easy  to  see  fraud  in  that,  even  if  he  did  not 
tell  her,  as  we  must  assume  in  passing  on 
the  prayer.  She  knew  that  she  was  not  pay- 
ing anything  for  his  services,  that  he  had 
even  turned  over  to  her  the  $10  he  had  re- 
ceived as  a  bonus,  and  it  is  going  pretty  far 
to  say  that  it  would  be  fraudulent  for  a 
broker  or  attorney  to  rely  on  profits  for  his 
compensation  in  case  of  sale,  even  if  he 
did  not  tell  his  principal  that  he  had  such 
interest  in  it.  It  is  not  pretended  that  he 
told  her  he  had  no  Interest  in  the  stock  and 
she  does  not  say  she  inquired  of  him  why  the 
stock  was  in  bis  name.  The  certificates 
were  dated  in  1896,  and  it  is,  to  say  the 
least,  remarkable  that,  if  he  did  not  explain 
the  matter  to  her,  as  he  says  he  did,  she  did 
not  inquire  what  those  facts  meant.  It 
will  hardly  do  to  say  she  did  not  know 
enough  about  business,  for  she  adced  for  the 
note  and  she  noticed  that  he  had  not  indors- 
ed the  Certificates,  which  Mr.  Tlppett  says 
was  an  oversight  on  his  part  The  transac- 
tion certainly  shows  that  James  B.  Tlppett 
had  confidence  in  the  stock,  when  be  put 
nearly  as  much  In  the  loan  as  the  plaintiff 
had  in  it,  in  addition  to  relying  on  some 
profits  on  it  for  his  compensation.  It  is 
therefore  very  questionable  whether  it  can 
be  said  that  there  was  any  evidence  of 
fraud,  assuming  all  the  plaintiff  says  to  be 
true;   but,  regardless  of  that,  we  think  the 
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record  abandantly  shows  that  she  mi^t 
have  dlscoTered  or  known  what  she  now 
calls  fraud  with  usual  or  ordinary  diligence, 
and  hence  as  a  matter  of  law,  under  the 
{Readings,  she  cannot  recover.  In  Stleft  Co. 
V.  Ullrich,  UO  Md.  629,  73  Atl.  874,  we 
quoted  with  approval  what  was  said  in  Fos- 
ter V.  Railroad,  146  U.  S.  88,  13  Sup.  Ct. 
28,  36  L.  Ed.  899,  that: 

"The  defense  of  want  of  knowledge  on  the  part 
of  one  charged  with  laches  is  one  easily  made, 
easy  to  prove  by  his  own  oath,  and  hard  to 
disprove.  Hence  the  tendency  of  courts  in  re- 
cent years  has  been  to  hold  the  plaintiff  to  rigid 
compliance  with  the  law,  which  demands  not 
only  that  he  shall  be  ignorant  of  the  fraud,  but 
that  he  should  have  used  reasonable  diligence 
to  have  informed  himself  of  all  the  facts." 

We  are  not  unmindful  of  the  rule  that  such 
a  question  In  actions  at  law  Is  usually  for 
the  Jury;  but  where  a  plaintiff's  own  evi- 
dence shows  that  she  had  such  knowledge 
as  this  plalntUt  had,  the  court  is  called  upon 
to  pass  upon  its  legal  sufficiency  to  meet  the 
requirements  of  the  statute,  and  to  say 
whether  she  could  by  usual  and  ordinary 
diligence  have  discov^ed  the  fraud,  if  there 
was  any,  more  than  three  years  before  the 
suit  was  brought  Nor  do  we  overlook  the 
importance  of  holding  attorneys  and  agents 
to  strict  accountability;  but  they  are  enti- 
tled to  the  protection  which  the  law  affords 
them,  as  well  as  others,  against  unwarrant- 
ed charges  of  fraud.  So  we  are  of  the  opin- 
ion that  the  first  prayer  offered  by  James 
B.  Tippett  should  have  been  granted. 

That  relieves  us  of  the  necessity  of  discus- 
sing the  other  prayers  or  the  exceptions  to 
the  rulings  on  the  testimony.  We  have  not 
deemed  it  necessary  to  determine  the  ques- 
tion whether  this  form  of  action  was  the 
correct  one  under  the  circumstances,  as  that 
would  involve  the  further  question  whether 
under  the  Acts  of  1914,  chapter  110  (section 
9a  of  article  5),  we  could  consider  It  un- 
der this  prayer;  but,  assuming  that  the 
action  for  money  had  and  received  was  prop- 
er, we  are  of  the  opinion  that  for  the  rea- 
sons given  the  first  prayer  offered  by  each 
defendant  should  have  been  granted.  As 
our  conclusion  precludes  a  recovery,  we  will 
not  remand  the  case. 

Judgment  reversed,  without  awarding  a 
new  trial,  the  appellee  to  pay  the  costs. 


WALKBB  V.  WASHINGTON  GROVB  ASS'N. 

(No.  94.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1916.) 

1,   CSONSTITUTIONAL,   LAW    «=>129  —   OBLIGA- 
TION   OF   CONTBAOTS    —    DEIKBailNATION    OP 

Lease. 

Under  the  constitutional  provision  making 
corporate  charters  subject  to  repeal  or  altera- 
tion, Ckxle  Pub.  Civ.  Laws,  art.  21,  {  92,  and 
article  53,  {  24,  providing  that  all  leases  or 
subleases  made  in  the  state  between  April  8, 
1884,  and  April  5,  1888,  for  longer  than  15 
years,  shall  be  redeemable  at  any  time  after 
expiration  of  the  term  at  the  option  of  tenant 


for  an  amount  equal  to  Ow  capitalisation  of  the 
rent  reeer\-ed  at  the  rate  of  o  per  cent,  if  ap- 
plicable to  the  leases  of  an  inx»rporated  asso- 
ciation, would  not  impair  the  obligation  of  the 
contract  created  by  its  charter  (Acts  1874,  c. 
135). 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  2967801.  362-413:  Dec. 
Dig.  ®=»129.] 

2.  Ground  Kknts  is=»6  —  Kedkmption— Pay- 
UXNT — Statutes. 

A  lease  executed  by  an  incorporated  assoda- 
tion  in  1886,  when  its  by-laws  provided  that 
thereafter  tide  to  lots  should  be  by  lease  for 
a  period  of  99  years,  subject  to  the  conditions 
imposed  by  its  by-laws,  made  to  a  holder  of 
shares  of  its  capital  stod^  reciting  that,  he  was 
entitled  to  a  lot  in  consideration  of  $1  and  his 
waiver  of  all  rights  and  claims  to  any  dividends 
or  profits  while  the  lease  remained  in  force  and 
his  covenants  to  pay  any  assessments  <m  30 
days'  notice,  and  not  to  sublet  during  the  term 
without  the  association's  written  coiLsent,  and 
providing  that  on  his  breach  of  covenant  the 
association  might  enter  and  at  its  option  de- 
clare the  lease  terminated,  and  under  which  the 
association  paid  the  state  and  county  taxes,  and 
the  leaseholders  paid  the  taxes  on  the  improve- 
ments, was  not  subject  to  Code  Pub.  Civ.  Laws, 
art.  21,  I  92,  and  article  63,  §  24,  that  aU  leases 
and  subleases  of  lands  between  April  8,  1884, 
and  April  5,  1888,  for  longer  than  15  years 
shall  be  redeemable  at  any  time  after  such  pe- 
riod at  the  option  of  the  tenant  for  a  sum  equal 
to  the  capitalisation  of  the  rent  reserved  at 
the  rate  (^  6  per  cent  so  that  an  assignee  of 
the  lease,  tendering  the  capitalization  of  the 
highest  amount  that  she  could  be  assessed  for, 
was  not  entitled  to  a  deed  of  the  reversion  in 
fee  in  the  lot 

[Ed.  Note.— For  other  cases,  see  Ground  Beats, 
Cent  Dig.  {  6;  Dec.  Dig.  «=»6.] 

3.  Gbound   Rents   «=>6— Rbdxmpiion— Goh- 

sinucTioN  OF  Statutes. 

Such  statutes  are  remedial,  and  are  to  be 
liberally  construed  so  as  to  advance  the  remedy 
and  suppress  or  prevent  the  mischief  against 
which  they  are  directed. 

[Kd.  Note. — For  other  cases,  see  Ground  Rents, 
C!ent  Dig.  {  6;    Dec.  Dig.  «=»«.] 

Appeal  from  Circuit  Court,  Montgomery 
County:  Edward  C.  Peter,  Judge. 

BlU  by  Sallle  L.  Walker  against  the  Wadi- 
ington  Grove  Association.  Decree  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  URNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Robert  B.  Peter,  of  RockvlUe  (Robert  H. 
Walker,  of  Washington,  D.  C,  on  the  brief), 
for  appellant  L.  Cabell  Williamson,  of 
Washington,  D.  C.  (Frank  Hlggins,  of  Rock- 
vlUe, and  John  Rldout,  of  Washington,  D.  C, 
on  the  brief),  for  appellee. 

BOYD,  C.  J.  This  is  an  appeal  from  a  de- 
cree dismissing  a  bill  In  equity  filed  by  the 
appellant  against  the  appellee  to  require  the 
latter  to  execute  and  deliver  unto  the  former 
a  deed  of  the  reversion  In  fee  In  the  lot  of 
ground  described,  under  the  provisions  M 
article  21,  i  92,  of  the  Code.  The  appellee 
was  originally  incorporated  under  Acts  1874, 
c.  135,  by  the  name  of  the  "Washington  6rov« 
Camp-Meeting  Association  of  the  District  of 
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ColtiinUa  and  Maryland."  The  nam«  was , 
cbasged  by  chapter  467  of  the  Acta  of  1908 
by  striking  out  "Camp-Meeting."  On  the] 
6th  of  October,  1886,  the  appellee  leased  un- 
to John  N.  Bovee  a  lot  "known  and  designat- 
ed as  lot  23,  Grove  avenue,  oa  the  map  of 
the  cottage  department  of  the  ground  be- 
longing to  the  Bald  association,  known  as 
Washington  Grove,"  for  the  term  of  99  years, 
renewable  on  the  same  conditions  for  like 
term  of  years  forever,  "paying  for  said  de- 
mised premises  to  the  said  association,  their 
successors  or  assigns,  annually,  such  sum  of 
money  not  to  exceed  6  per  cent,  per  annom 
of  the  par  value  of  said  five  shares  of  stock 
as  may  be  from  time  to  time  assessed  by 
the  said  association,  their  successors  or  as- 
signs, subject,  however,  nevertheless,  and 
this  lease  is  granted  and  accepted  according 
to  such  regulations  as  have  been  [or]  which 
shall  at  any  time  hereafter  be  adopted,  for 
the  government  of  said  Gamp-Heetlng 
Grounds,  and  which  are  made  part  of  this 
indenture  as  fully  and  to  all  Intents  and  pur- 
poses as  If  they  were  incorporated  herein." 
The  preamble  of  the  leases  Is:  "Whereas, 
John  N.  Bovee,  of  Washington,  D.  C,  being 
the  owner  of  five  Shares  of  the  capital  stock  of 
the  'Washington  Grove  Camp-Meeting  Asso- 
ciation of  the  District  of  Columbia  and  Mary- 
land,' Is  entitled  to  have  one  of  the  lots  or 
parcels  of  ground  situate  In  the  cottage  de- 
partment of  the  grounds  belonging  to  said 
association."  The  consideration  mentioned 
is  $1  and  "the  waiver  and  release  by  him  of 
all  rights  and  claims  in  and  to  any  and  aU 
dividend  or  dividends,  gain  or  gains,  which 
may  hereafter,  so  long  as  this  indenture  shall 
remain  in  full  force  and  value,  accrue  and 
be  due  and  payable  on  the  said  five  shares 
of  stock,  as  well  as  in  consideration  of  the 
covenants  and  promises  of  the  said  John  N. 
Bovee  hereinafter  contained,"  etc.  He  cove- 
nanted to  waive  and  relinquish  the  dividends 
and  gains  accruing  to  the  five  shares  of  stock, 
and  "to  pay  any  assessments  hereinbefore 
provided  within  30  days  after  notice  of  the 
same  shall  have  been  given."  He  also  cove- 
nanted as  to  the  use  of  the  property,  and  not 
at  any  time  daring  the  term  to  "give,  demise, 
let,  or  assign,  or  in  any  manner  dispose  of 
the  hereby  demised  premises,  or  any  part 
thereof,  for  all  or  any  part  of  the  term  here- 
by granted,  to  any  person  or  persons,  with- 
out the  consent  in  writing  of  the  said  Asso- 
daSon,  or  their  successors  or  assigns,  first 
had  and  obtained."  Upon  neglect  or  refusal 
to  pay  any  assessment,  or  to  perform  the 
covenants,  It  was  made  lawful  for  the  asso- 
ciation, their  successors  and  assigns,  to  enter 
upon  the  premises,  and  at  the  option  of  the 
association  the  lease  was  to  be  "null  and 
void,  and  the  estate  hereby  granted  cease  and 
absolutely  determine." 

The  association  gave  its  consent  to  the 
asrignment  of  the  lease  first  to  Christiana  B. 
Schlvely,  and  then  by  her  to  the  appellant 
The  answer  denies  that  the  Indenture  Is  a 


lease,  alleges  that  the  respondent  bad  no 
power  to  make  such  a  lease,  etc.,  but  we  will 
not  discuss  those  questions  and  will  treat  it 
as  a  lease. 

[1]  The  appellee  also  contends  that  Acts 
1884,  c.  485  (now  included  in  section  92  of 
arUcle  21,  and  also  in  section  24  of  article 
53),  if  applicable  to  this  lease,  would  be  in-, 
operative,  because  it  would  have  the  effect 
of  impairing  the  obligation  of  the  contract 
created  by  the  act  of  1874— its  charter.  It 
is  only  necessary  to  refer  to  Washington  Hos- 
pital V.  Mealey,  121  Md.  274,  in  which,  on 
page  282,  88  Atl.  136,  140,  48  L.  R.  A  (N.  S.) 
373,  Ann.  Gas.  1915B,  1050,  some  prior  cases 
on  the  subject  are  cited,  as  that  case  suffi- 
ciently answers  the  contention. 

[2,  3]  The  only  point  in  this  case  which 
requires  our  consideration  is  the  one  which 
was  decided  by  the  learned  Judge  in  the  cir- 
cuit court — whether  the  lease  is  subject  to 
the  act  of  1884.  It  was  made  in  1886,  and 
hence  after  the  act  of  1884  was  passed,  and 
before  Acts  1888,  c  395.  We  are  therefore 
only  called  upon  to  consider  the  act  of  1884, 
which  was  in  effect  when  the  lease  was  made. 
At  that  time  there  was  a  by-law  In  force 
which  provided  that: 

"Hereafter  title  to  selected  lota  shall  be  by 
lease,  for  a  period  of  ninety-nine  years,  sub- 
ject to  conditions  imposed  by  these  by-laws,  or 
which  may  hereafter  be  imposed  by  such  by-laws 
of  the  associatiou  as  are  ia  force  when  said 
leuse  is  executed;  and  no  condition  shall  be 
imposed  having  a  retrospective  effect" 

In  the  stipulation  of  facts  filed  It  Is  stated : 

"That  whenever  a  stockholder,  who  had  lo- 
cated by  his  certificate,  and  prior  to  November 
20,  1905,  requested  the  board  of  trustees  or  dl- 
rpctors  to  issue  papers  similar  to  the  paper  pur- 
porting to  be  a  lease^  filed  with  the  bill,  on  said 
lots  in  connection  with  said  certificate  of  stock, 
such  papers  were  issued,  and  at  all  times  when- 
ever the  stockholder  sold  his  stock  and  lot,  and 
the  purchaser  waa  accepted  by  the  board  of 
trustees,  new  stoc^  was  issued  to  the  purchas- 
er, and  located  on  the  same  lot,  and  if  the  pa- 
per purportine  to  be  a  lease  had  already  been- 
granted,  and  toe  request  was  made  for  that  pur- 
pose, the  trustees  would  consent  to  its  transfer 
or  assignment  to  the  new  bolder.  No  papers 
purporting  to  be  leases  were  issued  after  the 
revision  oc  the  by-laws  on  April  12,  1907.  None 
of  the  papers  purporting  to  be  leases  were  is- 
sued to  any'  one,  except  they  were  stockholders 
and  had  located  their  stock  on  the  particular 
lot  or  lots." 

The  court  below  held  that  the  lease  was  not 
subject  to  the  act  of  1884  by  reason  of  the 
indefinlteness  of  the  amount  to  be  paid,  but 
the  appellant  contends  that,  inasmuch  as  she 
c^ered  to  pay  the  highest  afuount  of  assess- 
ments that  could  be  assessed,  she  is  entitled 
to  a  deed. 

We  fully  appreidate  the  Importance  of  13m 
legislation  which  Is  now  embraced  in  the  two 
sections  referred  to — the  beginning  of  which 
was  the  act  of  1884.  Judge  Stone,  In  Stewart 
V.  Gorter,  70  Md.  242,  16  AU.  644,  2  I*  B.  A. 
711,  said  that: 

The  legislation  "was  the  result  of  a  well- 
grouaded  belief  that  these  long  leases,  with  their 
covenants  of  renewal,  were  injurious  to  the  pros- 
perity of  the  dty  of  Baltimore,  and  that  to'und 
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public  policy  demanded  tliat  all  leases  hereafter 
made,  if  for  more  tlian  15  years,  might  be  ended 
at  the  option  of  the  tenant  or  lessee,  upon  pay- 
ing the  capitalization  of  his  ground  rent  at  0 
per  centum.  It  was  the  system  of  these  long 
leases,  irredeemable  until  the  end  of  the  terin, 
that  the  Ijcgislatiire  wished  to  break  up,  rather 
than  for  any  special  consideration  for  the  les- 
sees, that  caused  the  act" 

■  It  has  been  held  by  us  that  the  legislation 
was  remedial  to  Its  character,  and  Is  "to  be 
liberally  construed  so  as  to  advance  the  rem- 
edy and  suppress  or  prevent  the  mlschiet 
against  which  It  is  directed."  Swan  v.  Kemp, 
»7  Md.  686.  55  Atl.  441.  The  subject  has  been 
before  us  as  late  as  in  the  case  of  Brager  v. 
Bigbam  et  al.,  recently  decided,  and  to  be  re- 
ported In  96  Atl.  277,  where  we  held  that  the 
statute  was  applicable,  but  none  of  the  cases 
seem  to  us  to  meet  the  conditions  we  now 
have  before  us.  While  the  statute  was  doubt- 
less passed  more  particularly  to  correct  the 
Injury  to  property  In  Baltimore,  It  was  made 
applicable  to  the  whole  state,  but,  although 
that  is  true.  It  may  well  be  questioned  wheth- 
er the  Legislature  ever  Intended  It  to  apply 
to  leases  made  by  a  corporation  of  this  char- 
acter exclusively  to  Its  stod^bolders.  In  or- 
der to  Induce  persons  to  become  stockholders; 
and  aid  In  making  Improvements  on  the 
property,  but  still  permit  the  association  to 
have  some  control  over  it,  It  was  necessary 
to  adopt  some  plan  different  from  what  would 
be  done  in  ordinary  business  corporations, 
and  the  plan  of  executing  these  leases  was 
the  one  selected.  That  was  before  the  act 
of  1884  bad  been  passed,  and  It  may  well  be 
doubted  whether  a  single  stockholder  had 
any  idea  that  that  act  would  be  applicable 
to  leases  made  by  ttae  association  after  1884 
until  some  time  about  1893,  when  the  question 
was  raised,  as  shown  by  the  stipulation  of 
facts. 

It  Is  unquestionably  true,  as  Judge  Peter 
said  In  his  opinion  below,  that  the  amount  of 
rent.  If  we  call  It  such,  reserved  in  the  lease 
Is  altogether  Indefinite.  There  may  be  no 
assessment,  and  hence  no  rent  to  be  cap- 
italized, or  It  may  vary  anywhere  from  noth- 
ing to  6  per  cent,  on  the  par  value  of  the 
stock.  It  is  said  on  the  part  of  .the  appel- 
lant that  she  offered  the  largest  amount  that 
could  be  assessed,  and  hence  the  Indeflnite- 
ness  of  the  amount  is  Immaterial;  but,  if 
no  rent  had  been  reserved,  could  the  appel- 
lant have  become  entitled  to  a  deed  In  fee 
by  offering  the  par  value  of  the  stock  or  oth- 
er sum?  We  think  not,  because  the  capital- 
ization of  nothing  Is  still  nothing.  If  the 
rent  (treating  the  assessment  as  rent)  Is  one 
dollar  a  year,  then  the  capitalization  at  6 
per  cent,  would  be  |16.66%,  if  $2,  twice  that 
amount,  and  so  on.  The  statute  does  not 
say  It  may  be  capitalized  at  the  highest  rent 
tkat  can  be  charged,  but  for  a  sum  equal  to 
the  capitalization  of  the  rent  reserved  at  the 
rate  o£  6  per  cent,  unless  some  other  sum 
not  exceeding  4  per  cent  capitalization  of 
said  rent  be  specified  in  the  lease,  assuming 


that  there  would  be  a  definite  rent  spedfled. 
There  Is  no  such  reason  for  authorizing  the 
redemption  of  such  an  instrument  as  this,  aa 
has  been  given  by  this  court,  aa  the  cause 
of  the  passage  of  the  statute. 

But,  beyond  what  we  have  said,  this  lease 
was  not  made  only  in  consideration  of  the 
lessee  paying  "such  sum  of  money  not  to  ex- 
ceed 6  per  cent,  per  annum  of  the  par  val- 
ue of  said  five  shares  of  stock  as  may  b» 
from  time  to  time  assessed,"  but  a  part  of 
the  consideration  was  that  the  lessee  waived 
and  released  "all  rights  and  claims  In  and 
to  any  and  all  dividend  or  dividends,  gain  or 
gains,  which  may  hereafter,  so  long  as  this 
Indenture  shall  remain  In  full  force  and  val- 
ue, accrue  and  be  due  and  payable  on  the 
said  five  shares  of  stock,  as  well  as  in  con- 
sideration of  the  covenants  and  promises  of 
the  said  John  N.  Bovee,  hereinafter  contain- 
ed." If,  therefore,  It  be  conceded  that  the 
owner  of  the  leasehold  estate  tendered  pay- 
ment of  the  capitalization  of  the  highest 
amount  she  could  be  assessed  for,  which  was 
$6  per  annum,  the  capItaIizatI(Hi  of  which  at 
6  per  cent  is  $100,  what  is  to  be  said  of  the 
release  ot  the  dividends  or  other  gains  that 
may  accrue?  The  lessee  «onIy  released  such 
as  accrue  and  are  due  and  payable  "so  long 
as  this  indenture  shall  remain  In  full  force 
and  value,"  and  boioe,  if  this  Indenture 
ceases  to  be  In  force,  the  provision  for  the 
release  of  dividends,  etc.,  would  cease.  It 
would  be  imix>ssible  to  ascertain  and  cap- 
italize the  amount  of  such  dividends  or 
gains ;  yet  they  are  as  much  rent  within  the 
meaning  of  this  instrument  as  the  assess- 
ments. If  it  be  said  that  there  may  be  no 
dividends  or  gains,  we  reply,  as  we  said  In 
reference  to  the  assessments,  then  they  could 
not  be  capitalized ;  'but.  If  there  are,  no  one 
has  said  what  they  were  In  the  past,  and  no 
one  can  say  what  they  will  be  In  the  future. 
They  may  be  far  beyond  the  value  of  this 
lot,  as  fixed  by  the  tender  of  the  appellant 
It  Is  true  that  the  charter  seems  to  limit  the 
dividends  to  6  per  cent,  per  annum  on  the 
stock,  but  the  stockholders  have  an  interest 
In  the  lands  and  improvements  purchased 
and  built,  and  In  the  event  of  the  dissolu- 
tion of  the  corporation  there  may  be  large 
accumulations  to  which  they  may  l>e  entitled. 
Moreover,  whatever  the  value  of  the  waiver 
and  release  may  be.  It  was  not  Included  In 
the  tender. 

It  cannot  be  contended  that  It  was  ever 
Intended  that  the  association  should  surren- 
der Its  entire  ownership  and  control  of  the 
lots  In  the  cottage  department  where  this 
lot  is.  The  stipulation  of  facts  shows  that 
it  pays  the  state  and  county  taxes  on  the 
lots,  and  the  leaseholders  p^  them  on  the 
improvements.  There  is  no  covenant  or 
agreement  by  the  lessee  to  pay  the  taxes  on 
the  ground  Included  in  the  lease,  as  is  the 
custom  in  ordinary  leases  for  99  years,  and 
these  leases  were  qn\y  made  to  stodcholdera 
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wbo  bad  located  tbelr  stock  on  the  partlcn- 
lar  lot  or  lots.  Of  course,  we  do  not  mean  to 
say  that  the  agreement  or  understanding  of 
the  parties  could  prevent  a  redemption,  if 
otherwise  entitled  to  It ;  for  It  was  settled  in 
Stewart  v.  Gorter,  supra,  that  the  tenant 
could  not  be  estopped  by  any  covenant,  how- 
ever strongly  worded,  from  claiming  the 
right  to  redeem  under  the  statute,  but  we  re- 
fer to  the  above  facts  to  show  that  our  con- 
structlon  of  the  Instrument  does  not  do  any 
injustice  to  the  lessees  or  those  claiming  un- 
der them,  and  the  circumstances  tend  to  sup- 
port our  conatruction  of  the  instrument. 

We  have  not  felt  called  upon  to  decide 
anything  ezceitt  whether  the  appellant  is  en- 
titled to  redeem,  and,  c<Hifinlng  ourselves  to 
that,  without  determining  whether  the  asso- 
ciation has  in  any  way  exceeded  its  powers, 
or  whether  there  could  be  any  legal  objection 
to  the  form  of  the  lease,  or  any  portion  of  it, 
we  hold  that  it  is  not  subject  to  Acts  1884,  c. 
485,  and  will  therefore  affirm  the  decree  of 
the  lower  Court 

We  have  no  tear  of  the  suggested  injurious 
effect  on  the  statutes  on  the  subject  of  re- 
demption of  leases  by  the  conclusion  we  have 
reached.  It  Is  not  at  all  probable  that  such 
a  plan  as  this  association  adopted  wlU  be 
followed  for  the  purpose  of  evading  them. 
People  do  not  generally  seek  to  evade  stat- 
utes, except  for  puri>oses  of  gain,  and  we 
think  there  is  no  danger  of  leases  being  made 
for  such  purposes,  with  reservations  of  rents 
so  indefinite  that  It  cannot  be  told  how  much 
they  can  be  capitalized  at  But  U  there  is 
such  danger,  the  Legislature  can  provide  for 
It  by  prohibiting  such  leases,  or  authorizing 
redemption  of  them  In  gome  definite  way. 
So  far,  the  Legislature  has  not  prohibited 
leasee  for  99  years,  renewable  forever,  but 
has  only  provided  for  the  redemption  of  such 
as  come  within  the  several  statutes  which 
have  been  passed  on  the  subject. 

Decree  afflrmed;  fbe  appellant  to  i>ay  the 
costs. 


WESTERN   UNION    TELEGRAPH    CO.    v. 

VICTOR  G.  BLOEDE  CO.     (No.  68.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1919.) 

1,  Appeal  and  Erbor  «=>215— Variance— 
Instbuction— Compliance  with  Statute. 
In  an  action  to  recover  against  a  telegraph 
company  for  negligence  in  transmitting  a  mes- 
sage, whereby  plaintifTs  offer  to  sell  gum  was 
transmitted  to  the  prospective  purchaser  as  an 
offer  to  sell  at  $4.50  a  hundred,  whereas  the 
message  handed  in  for  transmission  read  94.00, 
the  complaint  alleged  that  the  offer  was  ac- 
cepted by  the  purchaser  without  plaintiff  know- 
ing of  tbe  error  and  that  the  gum  was  delivered 
by  the  plaintiff  in  the  belief  that  it  had  been 
sold  at  tbe  correct  price.  The  trial  coort  refus- 
ed defendant's  re^quested  instruction  that,  un- 
der the  pleadings  in  the  case,  the  plaintiff  conld 
only  recover  the  price  paid  for  the  message,  be- 
cause the  undisputed  evidence  showed  that  the 
plaintiff  company  did  know  of  the  mistake  in 
the  delivery  of  the  telegram  before  it  delivered 
the  goods  to  the  purchaser.     Held,  that  under 


Code  Pub.  Civ.  Laws,  art  5,  (  9a,  aa  added  by 
Laws  1914,  c.  110,  requiring  instructions  based 
on  a  variance  between  the  pleading  and  proofs 
to  specifically  state  the  points  wherein  the  va- 
riance exists  in  order  to  raise  the  question  of 
such  variance,  the  instruction  should  have  more 
specifically  referred  to  the  portion  of  the  declara- 
tion which  was  contended  to  be  at  variance 
with  such  evidence. 

[Ed.  Kote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1309-1S14 ;   Dec.  Dig.  <8=» 
216;   Trial,  Cent.  Dig.  $|  684,  695.] 
2.  Appeal  and  Ebbob  €=»2  —  Variance  — 

Statdtb— Instruction  . 

Ck>de  Pub.  Civ.  Laws,  art.  5,  {  9a,  as  added 
by  Laws  1914.  c.  110,  providing  that  the  fact 
that  an  Instruction  based  on  a  variance  between 
the  pleadings  and  proof  shall  not  be  sufficient  to 
raise  the  question  of  variance  or  to  show  that 
such  questioD  was  tried  and  decided  below,  un- 
less specifically  stating  the  points  wherein  it  is 
claimed  the  variance  exists,  should  be  liberally 
constrned;  the  object  of  the  act  being  to  pre- 
vent the  injustice  arising  prior  to  its  passage 
from  the  fact  that  on  appeal  judgments  were 
sometimes  reversed  on  a  point  of  variance  not 
in  reality  passed  on  by  the  lower  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3-7,  1882,  2421;  Dec. 
Dig.  «=»2.] 

8.  Telegraphs  and  Telephones  ®=»70— Of- 
fer or  Sale— Erboneoub  Transmission- 
Vendor's  Knowledge  Before  Delivery— 
Dahaoes. 

Where  plaintiff  sent  a  telegram  offering  a 
purchaser  a  price  of  $4.90  a  hundred  for  gam, 
which  message  defendant  telegraph  eompany 
erroneously  delivered  so  as  to  read  $4.50,  and, 
the  purchaser  having  accepted  the  offer,  plain-' 
tiff  started  to  prepare  the  gum  according  to 
the  purchaser's  formula  before  becoming  aware 
of  the  mistake  in  the  price  quoted,  and  there- 
after, with  knowledge  of  the  mistake,  delivered 
the  gum  to  the  purchaser,  his  damages  were 
not  restricted  to  the  cost  of  the  telegram  on  the 

f round  that  be  carried  out  the  contract  after 
nowledge  and  with  an  opportunity  to  refuse 
delivery,  since  plaintiff  might  have  had  good  rea- 
son to  believe  that  the  purchaser  would  pay 
the  correct  price,  or  may,  before  he  knew  of  the 
mistake,  have  done  something  in  the  preparation 
of  the  gum  which  would  cause  a  total  or  par- 
tial loss  if  not  delivered  to  the  particular  pur- 
chaser, both  of  which  considerations  could  jus- 
tify a  delivery  under  the  plaintiff's  duty  to  do 
what  it  could  to  avoid  unnecessary  damages. 

[BJd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {g  72,  73;  Dec. 
Dig.  «=»70.] 

4.  TICLEORAFHS  AND  TELEPHONES  ^S>73— XlB- 

B0NB0U8    Transmission    —    Damages    — 
QuxBiiOR  FOE  Jury. 

There  being  evidence  to  show  that  before 
discovering  the  mistake  plaintiff  bad  commenced 
preparing  the  gum,  and  that  the  process  could 
not  be  stopped  without  danger  of  its  entire 
loss,  and  that  gum  prepared .  according  to  the 
formula  of  the  particular  purchaser  could  not 
be  disposed  of  to  other  gum  users,  it  could 
not  be  held  as  a  matter  of  law  that  plaintiff  was 
restricted  to  the  cost  Ol  tbe  telegram  as  dam- 
ages, if  he  knew  the  mistake  before  delivering 
the  gum,  since  tbe  weight  and  correctness  of 
such  evidence  were   for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  (3ent  Dig.  {  76;  Dec.  Dig.  «=& 
73.] 

5.  Telegraphs  and  Telephones  *=970— Of- 
fer OF  Sale— Erroneous  Transmission- 
Vendor's  Measure  of  Damaoeb^ 

Where  there  was  nothing  to  show  that 
purchaser  would  have  accepted  the  goods  at  the 
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correct  price,  the  plaintiff's  measure  of  damajiea 
in  such  action  was  not  the  difference  between  the 
correct  price  and  that  delivered  to  the  purchaser 
by  defendant,  but  was  the  difference  between 
the  correct  price  and  the  price  plaintiff  miKht 
have  obtained  elsewhere  by  exercising  reasonable 
prudence  and  diligence,  not  exceeding  the  dif- 
ference between  the  correct  price  and  incorrect 
price. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §|  1^  73;  Dec  Dig. 
<S=»70.] 

6.  Teleoraphb  and  TELEPEONsa  «=>70— Of- 
TB&  OF  Salk— Erroneous  Tbansmission— 
Purchaseb's  Measubb  or  Damaoes. 

Where  a  telegraph  company  wrongfully 
transmits  a  message  quoting  a  price  on  goods, 
whereby  the  addressee  purchaser  is  required  to 
pay  more  than  was  actually  intended  by  the  sell- 
er, the  purchaser's  measure  of  damages  against 
the  tel^raph  company  is  the  increase  in  price 
he  is  obliged  to  pay  by  reason  of  the  error,  since 
the  difference  between  the  two  prices  is  his 
actual  and  fixed  loss. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  72,  78;  Dec. 
Dig.  <S=»70.] 

Appeal  from  Baltimore  Court  of  Gommon 
Pleas ;  Walter  L  Dawklns,  Judge. 

Acti(Bi  by  the  Victor  O.  Bloede  Company 
Against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeala    Keversed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
.BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,    and    CONSTABI/E,    JJ. 

Francis  R.  Cross  and  W.  Irvine  Cross, 
both  of  Baltimore  (Frands  Raymond  Stark 
and  Albert  T.  Benedict,  both  of  New  York 
City,  on  the  brief),  for  appellant.  John  R. 
M.  Staum  and  W.  W.  Parker,  both  of  Balti- 
more, for  appellee. 

BOYD,  C.  J.  The  Victor  G.  Bloede  Com- 
pany had  an  Inquiry  from  the  American  Pa- 
per Goods  Company  for  a  price  on  a  carload 
of  envel<H>e  gum,  similar  to  what  tt  had  jHre- 
viouBly  furnished  that  company.  After  some 
correspondence,  In  which  the  paper  company 
Informed  the  Bloede  Company  that  the  price 
named  was  too  high  and  asked  If  a  better 
price  could  be  given,  the  Bloede  Company 
on  March  24,  1914,  gave  to  the  Western 
Union  Telegraph  Company  In  Baltimore  the 
following  telegram  to  be  sent  to  the  paper 
company: 

"Offer  car  delivered  four  dollars  and  ninety 
cents,  sixty  days  net,  five  per  cent,  discount  for 
cash.     Wire  acceptance." 

That  was  explained  to  mean  an  offer  for 
sale  by  the  Bloede  Company  to  the  paper 
company  of  <Hie  car,  consisting  of  175  bags 
of  44,250  pounds  of  envelope  gum,  at  $4.90 
per  hundred  pounds  delivered.  The  message 
delivered  by  the  telegraph  company  read 
"four  dollars  and  fifty  cents,"  Instead  of 
"four  dollars  and  ninety  cents,"  being  in  oth- 
er respects  correct  The  paper  company  re- 
plied the  same  day  by  telegram  as  follows: 

"We  accept  your  telegraph  quotations  just  re- 
ceived.    Order  by  to-night's  mail." 


And  the  same  day  sent  tlie  following  let- 
ter: 

"We  are  in  receipt  of  your  telegram  this  a.  m, 
reading  as  follows:  'Offer  car  delivered  450—60 
days  net,  five  per  cent  discount  for  cash.  Wli« 
acceptance.'  We  are  pleased  to  note  yon  have 
revised  your  quotation  on  this  car  of  gum,  whidi 
enables  us  to  give  you  the  order  and  keep  our 
gum  uniform.  In  reply  to  the  above  message 
we  wired  you  as  per  inclosed  confirmation  that 
we  accept  telegraphic  quotation  and  would  for- 
ward order  by  to-night's  mail.  We  accordingly 
inclose  herewith  order  No.  5424,  and  must  im- 
press upon  yon  the  finct  that  the  car  mast  be 
here  as  early  as  April  20tb." 

The  order  Inclosed  in  that  letter  was  as 
follows: 

"S.  T.  G.  1.— 100  bags  light  shade  envelope 
gnm.  S.  T.  G.  2. — 75  bags  dark  shade  envelope 
gum,  at  $4.50  per  hundred  f.  o.  b.  Berlin,  Conn. 
60  days  net,  5  per  cent  cash  10  days.  This 
confirms  telegraph  order  of  to-day.  Gum  must 
be  of  same  quality  as  you  have  furnished  us  in 
the  past  and  car  is  to  be  delivered  here  not  later 
than  April  20th." 

On  March  24th,  Mr.  Victor  G.  Bloede^  presi- 
dent, wrote  to  the  paper  company,  acknowl- 
edging receipt  of  their  letter  of  23d  inst 
(which  we  understand  was  the  one  asking  for 
quotations),  and  stating,  amongst  other 
things,  tliat: 

"In  accordance  with  your  suggestion,  we  wir- 
ed you  on  receipt  of  your  letter  giving  you  a 
revised  quotation  of  4.00  (our  previous  figure) 
60  days  net,  five  per  cent  discount  fof  cash, 
which  reduces  the  net  figure  at  which  we  are  to 
deliver  the  car  load  to  yon  to  4.65^  per  100 
pounds,  and  we  are  much  pleased  to  receive 
your  acceptance  by  wire  and  have  entered  your 
order  and  will  make  the  shipment  within  the 
time  specified  on  your  original  inquiry.  We 
are  very  much  obliged  to  you  for  favoring  us  in 
this  matter,  which  we  believe  you  will  find  to 
your  interest  The  price  named  is  practically 
cost  of  the  goods  to  us  at  the  present  cost  of 
crude  material,  and  we  will  greatly  appreciate 
it  if  you  will  consider  the  transaction  as  strict- 
ly confidential." 

On  March  25th  the  Bloede  Company  wrote 
to  the  paper  company  as  follows: 

"Your  favor  of  the  24th  instant  covering  or- 
der and  copy  of  your  telegram  came  duly  to 
hand  this  morning  and  developed  the  fact  that 
there  has  been  a  blunder  somewhere  in  the 
forwarding  of  the  quotation,  as  our  oiler  was 
simply  an  offer  of  five  per  cent,  discount  for 
cash  on  price  (?4.90)  previously  given  you, 
and  not  S4.50  per  hundred  as  your  confirmation 
states.  We  were  very  careful  to  avoid,  as  far 
as  we  knew  how,  the  possibility  of  a  blunder 
in  sending  the  wire  quotation,  and  hence  Im- 
mediately called  up  the  manager  of  the  Western 
Union,  who  informed  us  that  the  prioe  of  $4.90 
was  correct  and  had  been  so  forwarded  by  the 
Baltimore  office  to  their  New  Britain  office. 
We  then  requested  them  to  immediately'  commu- 
nicate with  the  New  Britain  office  and  advise 
us  if  an  error  had  occurred  there,  and  we  are 
just  in  receipt  of  their  reply,  reading  as  fol- 
lows: 'Message  was  delivered  at  New  Britain 
S4.50,'  which  puts  the  mistake  right  up  to  the 
Western  Union  Company.  It  would  be  entirely 
impossible  for  us  to  confirm  the  price  of  $4.50, 
for  as  we  wrote  you  yesterday,  the  price  we 
quoted  was  practically  cost,  and  the  price  as 
revised  by  the  Western  Union  would  mean  an 
absolute  loss  to  us,  and  we  can  not  hold  our- 
selves responsible  for  the  execution  of  the  order 
at  this  figure.     We  are  taking  up  the  matter 
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with  the  Western  TJuioii  Company,  and  will  ad- 
vise you  further  as  soon  aa  we  ascertain  what 
their  position  will  be  In  making  good  the  loss  to 
oa,  would  w«  book  the  order." 

nte  paper  company  replied  on  April  3d  as 
follows: 

"Referring  to  yoar  tevor  of  the  25th  ultimo, 
■s  we  umderstand  the  litnation,  yon  are  making 
DP  the  car  of  gum  called  for  on  our  order  No. 
6424,  and  will  Invoice  it  to  us  at  $4.50  per  100, 
1  o.  b.  Berlin,  Conn.,  less  5  per  cent,  cash  10 
days,  and  that  you  will  collect  the  difference 
between  that  price  and  the  price  given  to  the 
Western  Union  Telegraph  Company  of  your 
city  on  March  24th.  If  our  understanding  of 
this  matter  is  not  correct,  kindly  write  us  on 
receipt  of  this  letter  that  we  may  have  time 
to  purchase  this  gum  elaewhec«  before  our  pres- 
ent supply  is  exhausted." 

Again  on  April  8th  tbat  company  wrote  to 
tbe  Bloede  Company: 

"We  have  had  no  reply  to  our  letter  of  the  Sd 
as  to  whether  you  were  making  up  our  carload 
of  gum  or  not,  and  accordingly  wired  you  to- 
day, as  per  inclosed  confirmation,  and  hope 
to  receive  some  Information  from  you  in  regard 
to  the  situation  to-day." 

On  April  8th  tbe  Bloede  Company  wrote  as 
follows: 

"In  reply  to  your  esteemed  favor  of  April  3d, 
it  is  our  understanding  that  we  quoted  you  a 
car  of  gum  on  the  basis  of  $4.90  less  5  per  cent, 
and  that  your  acceptance  covers  this.  It  ap- 
I>earB,  however,  that  the  telegraph  company 
made  an  error  in  the  message  as  delivered  to 
yon,  and  hence  if  you  have  placed  an  or- 
der with  OS  at  a  higher  price  than  you  could 
otherwise  purchase  tbe  same  quality,  you  have 
been  injured  to  the  extent  of  the  difference  be- 
tween our  price  and  that  at  which  you. might 
have  purchased.  Your  claim  for  the  loss,  prop- 
erly supported  by  the  necessary  papers,  will 
enable  us  to  present  the  matter  to  the  tele- 
graph company,  and  feel  assured  there  will  be 
no  difficulty  in  obtaining  an  equitable  adjust- 
ment. In  the  meantime,  we  have  made  up  tbe 
goods,  and  will  forward  this  week,  as  we  feel 
sure  that  all  you  want  is  a  fair  and  just  set- 
tlement of  the  matter." 

On  April  9th  the  Bloede  Company  also 
wrote  to  the  paper  company: 

"In  answer  to  your  telegram,  we  wrote  you 
fully  under  date  of  the  8th.  The  car  is  being 
loaded  now,  and  expect  to  forward  promptly. 
Trusting  same  will  reach  you  promptly,  we  are," 
etc. 

The  ^m  was  shipped  and  billed  on  April 
11th,  and  was  unloaded  on  April  20tli.  The 
bills  arrived  t>efore  tbe  16tb,  and  on  tbat 
date  tbe  paper  company  returned  the  in- 
voice as  it  was  billed  at  94.90,  instead  of  $4.- 
BO.  On  April  23d  the  paper  company  sent  a 
check  on  the  basis  of  $4.50,  and  on  April 
27th  the  Bloede  Company  returned  it,  saying: 

"We  regret  that  we  are  compelled  to  return 
your  dieck  ot  April  23d,  $1,800.98,  but  we  can- 
not accept  same,  as  to  do  so  in  this  fopn 
would  prevent  either  of  us  securing  any  relief 
from  the  Western  Union  Telegraph  Company 
for  their  error.  In  the  first  place,  the  price 
$4.50  which  you  tender  is  much  below  o<|r  ac- 
tual cost  of  production,  and  would  mean  a  se- 
rious loss  to  us.  Again,  the  amount  of  damafe 
that  you  have  suffered  cannot  exceed  tbe  dif- 
ference between  our  quotation  of  $4.90  deliver- 
ed, less  B  per  cent,  for  earii,  and  the  lowest  bid 
that  ]roa  received  from  other  parties  on  tlie 


same  grade.    'Dua  is  «11  that  we  can  compel  or 

expect  the  telegraph  company  to  pay,  and  they 
are  willing  to  settle  only  on  this  basis— relying 
on  previous  judicial  dedsions  for  their  stand." 

After  some  further  correspondence,  the 
Bloede  Company  accepted  the  check  and  filed 
a  claim  with  the  telegraph  company.  This 
suit  was  brought  to  recover  tbe  difference 
between  the  price  named,  $4.90,  and  that  re- 
ceived from  the  paper  company,  $4.50,  and, 
having  obtained  a  verdict  for  that  amount, 
this  appeal  was  taken  from  the  Judgment  ren- 
dered thereon.  The  only  exception  in  the 
record  is  to  granting  the  plaintiffs  second 
prayer  and  Its  first  prayer,  as  amended  by 
the  court,  and  to  rejecting' the  defendant's 
first  and  third  prayers.  The  plaintiff's  first 
prayer,  after  submitting  to  the  Jury  to  find 
the  sen^g  of  tbe  message  by  tbe  Bloede 
Company  and  tbe  form  in  wliich  it  was  de- 
livered, continued: 

"And  that  by  reason  of  the  erroneous  trans- 
mission and  delivery  of  said  message  by  the  de- 
fendant, if  the  jury  shall  so  find,  the  plaintiff 
was  thereby  caused  the  loss  of  the  difference 
between  the  price  quoted  by  the  plaintiff,  and 
the  price  as  delivered  by  the  defendant,  that 
then  the  plaintiff  is  entitled  to  recover  from 
the  defendant  such  difference  in  price,  unlets 
the  jury  ihall  further  find  that  nrior  to  under- 
taJnng  tn  any  way  the  carrying  out  of  the  con- 
tract hy  it  that  the  telegram  of  March  H,  1914, 
had  been  incorrectly  Ment." 

Tbe  part  italicised  sliows  tbe  amendment 
of  the  court.  Sometbing  is  evidently  omitted 
from  the  amendment — ^probably  tlie  words  "it 
knew,"  or  sometbing  to  tbat  ^ect,  were  in- 
tended to  be  before  tbe  words  "that  tbe  tele- 
gram of  March  24,  1914,  had  been  incorrectly 
sent."  Tbe  defendant's  first  prayer,  which 
was  rejected,  was  as  follows: 

"The  court  instructs  the  jury  that  by  the  un- 
disputed evidence  in  the  case  the  plaintiff,  before 
the  goods  were  delivered,  and  before  booking 
the  order  from  the  American  Paper  Goods  Com- 
pany, knew  of  the  mistake  in  the  transmission 
of  the  telegram,  and  was  therefore  under  no 
legal  obligation  to  make  the  shipment,  and  can 
recover  no  damages  bevond  tbe  amount  paid  by 
it  to  the  defendant  telegraph  company  for  the 
transmission  of  the  telegram  to  the  American 
Paper  Coods  Company,  on  March  24,  1914." 

And  the  third  was : 

"The  court  instructs  the  Jury  that,  by  the  un- 
disputed evidence  in  this  case,  the  plaintiff  com- 
pany knew  of  the  mistake  in  the  delivery  of  the 
telegram  of  March  24,  1014,  before  it  delivered 
the  carload  of  goods  to  the  Americati  Paper 
Goods  Company,  and  under  the  pleadings  in  this 
case  the  damaKes  must  therefore  be  limited  to 
the  amount  paid  by  it  to  the  telegraph  company 
for  tfae  transmission  of  the  telegram  of  Nurch 
24,  1914,  to  the  American  Paper  Goods  Com- 
pany." 

[1,2]  The  one  chiefly  relied  on  by  tbe  ap- 
pellant is  the  third,  and  It  contends  that  "un- 
der tbe  pleadings"  the  plaintiff  was  not  en- 
titled to  recover,  because  the  narr. '  alleges 
that  its  offer  "was  at  once  accepted  by  said 
American  Paper  Goods  Company  without  this 
plaintiff  knowing  of  tbe  error  in  said  tele- 
graphic message,  and  said  goods  were  de- 
livered b7  this  plaintiff  to  tbe  said  American 
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Paper  GSoodS  Company  apon  the  terms  of  tbe 
original  and  correct  offer  of  this  plaintiff, 
this  plaintiff  believing,  when  said  goods  were 
delivered  by  it  to  said  American  Paper  Goods 
Company,  that  they  were  sold  and  deliver- 
ed at  the  rate  of  $4.90  per  hundred  pounds, 
this  plaintiff  believing  further  that  his  orig- 
inal and  correct  offer  to  sell  said  goods  at 
the  rate  of  $4.90  per  hundred  pounds  had 
been  accepted  by  said  American  Paper  Goods 
Company,"  while  the  evidence  shows  that  the 
plaintiff  did  know  of  the  mistake  In  the  tel- 
egram before  the  goods  were  delivered.  The 
appellee  contends  that,  even  if  the  appellant 
be  correct  in  his  theory  about  the  third  pray- 
er, it  can  be  of  no  avail  In  this  court  by  rea- 
son of  chapter  110  of  Acts  of  1914,  now  section 
9A  of  article  5  of  the  Code,  which  is  as  fol- 
lows: 

"The  fact  that  a  prayer  or  instruction  which 
■refers  in  general  terms  to  the  pleadings,  was 
granted  or  refused  by  the  court  below,  shall  not 
be  suffident  to  show  that  the  point  or  question 
of  a  variance  between  the  pleadings  and  the  evi- 
dence was  tried  and  decided  In  the  court  below, 
as  required  by  section  9;  and  the  question 
of  such  variance  shall  not  be  considered  as  hav- 
ing been  raised  by  any  prayer  or  instruction 
below,  unless  such  prater  or  instruction  shall 
state  specifically  the  points  wherein  it  is  claim- 
ed that  such  variance  exists." 

It  had  been  decided  In  a  number  of  cases 
that,  notwithstanding  the  provisions  of  sec- 
tion 9A  of  article  5,  If  a  prayer  referred  to 
the  pleadings,  the  court  was  called  upon  to 
examine  them,  and  hence,  If  there  was  a  va- 
riance between  the  pleadings  and  prooF,  it 
could  be  thus  taken  advantage  of.  The  cases 
of  M.  &  M.  Trans.  Co.  ▼.  State,  Use  Hazel- 
ton,  108  Md.  564,  70  Atl,  413,  Ward  ▼.  Schlos- 
ser,  111  Md.  6S4,  75  AQ.  U6,  Smith  Go.  v. 
Smick,  119  Md.  279,  86  Atl.  500,  and  Baltimore 
T.  Stalfort,  123  Md.  269,  91  AtL  476,  are 
among  the  latest  Inasmuch  as  the  point 
was  not  always  in  fact  called  to  the  attention 
of  the  court,  Judgments  were  sometimes  re- 
versed in  this  court  by  reason  of  the  variance 
when  the  lower  court  bad  not  in  reality  pass- 
ed on  the  question.  The  act  of  1914  was 
therefore  passed  to  correct  that,  and  It  is 
an  Important  statute  which  shonld  be  con- 
strued liberally,  so  as  to  prevent  the  injustice 
which  was  often  done  by  referring  in  a  pray- 
er to  the  pleadings  generally  without  calling 
the  attention  of  the  court  or  the  opposite 
party  to  the  particular  defect  complained  of. 
This  Is  the  first  case  that  has  been  before  us 
concerning  that  act,  and  we  think  the  prayer 
should  have  more  specifically  set  out  the 
points  wherein  it  is  claimed  that  such  va- 
riance existed,  by  referring  to  the  portion 
of  the  declaration  which  it  is  contended  was 
at  variance  with  the  evidence. 

[3]  But  in  addition  to  that,  we  do  not  think 
the  prayer  states  a  correct  legal  proposition. 
The  amount  of  recovery  may  depend  upon 
something  more  than  mere  knowledge  of  the 
mistake  before  the  delivery  of  the  goods,  for 
It  might  well  be  that  the  seller  had  good  rea- 


son to  believe  that  the  purchaser  would  pay 
the  price  named  in  the  message  given  to  the 
telegraph  compauy,  or  that  it  had  before  it 
knew  of  the  mistake  done  something  'in  tbe 
preparation  of  the  articles  sold  which  would 
cause  a  total  or  partial  loss  if  not  delivered, 
and  henoe  it  would  be  the  seller's  duty  to 
do  what  It  could  to  avoid  unnecessary  dam- 
ages, as  Indeed  the  second  prayer  of  the  de- 
fendant in  this  case  instructed  the  Jury. 

[4]  There  Is  .testimony  that  before  Mr. 
Thomas,  the  vice  president  and  general  man- 
ager of  the  Bloede  Company,  knew  of  the 
error  in  the  telegram,  he  had  directed  the 
work  to  be  started.  His  evidence  was  In 
part  as  follows: 

"Tou  discovered,  shortly  after  the  order  waa 
accepted  by  the  American  Paper  Goods  Co.,  that 
there  had  been  this  error  made,  didn't  you?  A. 
When  we  received  the  formal  printed  form  of 
order  and  discovered  there  was  a  discrepancy  in 
the  price  between  that  which  we  bad  quoted  and 
what  they  had  repeated  to  us,  which  I  at  first 
thought  might  be  a  stenographer's  error  on  ac- 
count of  another  correction  which  had  been 
made  with  pen  in  the  order,  we  took  tbe  matter 
up  with  them  at  once.  Q.  And  in  the  meantime 
did  you  stop  tbe  manufacture  of  this  order?  A. 
No,  we  didn't,  because  we  couldn't  stop  the  pro- 
cess well  after  it  had  begun,  and  the  chemicals 
were  added.  It  is  necessary  to  make  it  a  con- 
tinuous process.  •  •  •  Q.  Was  it  or  not  pos- 
sible for  you  to  have  prevented  this  loss  after 
you  discovered  the  error?  A.  No,  because  en- 
velope gum  is  a  peculiar  substance  that  is  made 
up  according  to  the  requirements  of  each  indi- 
vidual customer  and  according  to  their  method 
of  working  it,  and  the  class  of  paper  and  the  dif- 
ferent purposes  for  which  they  use  it,  and  the 
quality  of  gum  that  they  use,  and  the  American 
Papet  Goods  Company  has  a  gum  that  is  made 
for  them  exclusively,  and  which  is  not  used  to 
my  knowledge  by  any  other  manufacturer,  and 
we  would  have  been  compelled  to  finish  the 
goods  after  started,  because,  if  we  did  not,  there 
would  be  the  danger  of  spontaneous  combustion, 
and  we  would  not  have  had  any  orders  from 
that  time  until  tbe  present  time  for  that  same 
quality  of  gum  from  any  other  Arm." 

The  weight  and  correctness  of  his  evidence 
were  for  the  Jury,  and  not  for  the  court,  and 
hence  the  court  could  not  say  that,  if  tbe 
plaintiff  knew  the  mistake  before  it  delivered 
the  carload  of  goods,  it  was  limited  in  its 
recovery  to  the  amount  paid  by  it  to  the  tel- 
egraph company  for  the  transmission  of  tbe 
telegram. 

The  question  whether  one  who  makes  an 
offer  by  telegram,  which  is  altered  in  the 
course  of  transmission,  and  the  altered  tele- 
gram is  received  in  good  faith  without  knowl- 
edge of  the  alteration,  is  bound  by  the  tele- 
gram as  delivered,  has  been  differently  de- 
cided. Some  cases  hold  that  he  Is,  while  oth- 
ers hold  the  contrary.  In  Brantly  on  Gon- 
trncts,  81,  that  author  takes  the  position  that 
he  Is  not  so  liable,  because  he  never  gave  his 
assent  to  the  telegram  as  dellrered,  and  many 
cases  are  to  the  same  effect.  But  we  do  not 
deem  It  necessary  to  now  determine  that 
question,  as  we  think  the  documentary  evi- 
dence sufficiently  shows  that  the  paper  com- 
pany did  not  propose  to  hold  the  Bloede  Com- 
pany responsible  if  it  refused  to  deliver  the 
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goods  at  ^.50.  It  wrote  on  April  3d,  after 
stating  their  view  of  the  sltnatlon,  "If  onr 
understanding  «f  the  matter  Is  not  correct, 
kindly  write  us  on  receipt  of  this  letter  that 
we  may  have  time  to  purchase  the  gum  else- 
where before  our  present  supply  is  exhaust- 
ed," and  In  other  letters  indicated  that  It 
would  not  attempt  to  hold  it  at  that  price. 
If,  however,  the  evidence  of  Mr.  Thomas  is 
correct,  his  company  was  in  danger  of  sus- 
taining loss  by  reason  of  the  error  In  the 
telegram,  regardless  of  whether  It  was  bound 
to  deliver  the  gum  to  the  paper  company, 
and,  If  so,  it  had  the  right  to  hold  the  tele- 
graph company  responsible  for  Its  loss,  if 
any  was  sustained. 

[S.  6]  But  the  question  still  is  whether  It 
could  legally  recover  the  damages  allowed 
by  the  lower  court.  By  the  second  prayer  of 
the  plaintiff  the  Jury  was  Instructed  that.  If 
they  found  for  the  plaintiff,  "their  verdict 
should  be  for  the  difference  between  the  price 
quoted  by  the  plaintiff  in  the  message  as  de- 
livered to  the  defendant,  and  thp  price  quot- 
ed by  the  defendant  In  its  message  as  deliv- 
ered by  it  to  the"  paper  company.  There  is 
nothing  in  the  record  tending  to  show  that 
the  paper  company  would  have  accepted  the 
offer,  if  the  message  had  been  correctly  de- 
livered to  it.  On  the  contrary,  the  letters 
from  it  offered  in  the  evidence  by  the  Blocde 
Company  are  to  the  effect  that  It  would  not 
have  accepted  the  offer.  The  one  of  April  16, 
1914,  said,  "we  could  not  receive  this  materi- 
al at  the  price  you  have  Invoiced  it,  as  It 
would  be  much  higher  than  our  other  quota- 
tions," and,  as  we  have  seen,  they  returned 
the  invoice  at  $4.90.  Mr.  Oraham,  the  pur- 
chasing agent  of  the  paper  company,  who  was 
called  by  the  plaintiff,  in  answer  to  a  ques- 
tion on  cross-examination  as  to  what  was  the 
lowest  bid  he  received  besides  that  of  the 
Bloede  Company,  replied: 

"That  the  other  quotation  was  a  verbal  one 
made  in  the  office.  That  he  found  no  letter  con- 
firming it,  but  a  pencil  meiaorandum  of  such  a 
quotation,  of  $4.70  per  100  pounds,  less  3  per 
cent.  That  less  3  per  cent,  means  cash  discount, 
if  paid  within  10  days  of  date  of  invoice." 

But  in  addition  to  that  we  do  not  under- 
stand the  measure  of  damages  announced  in 
that  prayer  to  be  the  correct  one.  The  ap- 
pellee cites  37  Cyc.  1771,  1772,  and  on  the 
first  page  it  is  said : 

"Where  in  a  message  quoting  a  price  to  plain- 
tiff the  price  is  changed  to  a  larger  amount, 
which  is  paid  by  plaintiff,  it  has  been  held  that 
the  measure  of  damages  is  the  difference  between 
the  price  as  stated  in  the  original  message,  and 
the  higher  price  paid  by  plaintiff." 

But  that  was  where  the  purchaser  had 
paid  more  by  reason  of  an  error  in  the  trans- 
mission of  the  telegram  than  he  would  have 
paid,  and  it  was  held  that  that  was  the  cor- 
rect measure  of  damages  under  those  circum- 
stances. What  we  have  quoted  above  is  fol- 
lowed by  this  statement: 

"But,  on  the  contrary,  it  has  been  held  that 
while  plaintiff  cannot  recover  more  than  this 
86A.-44 


difference,  he  is  not  necessarily  entitled  to  re- 
cover this  amount:  his  actual  loss  being  the  dif- 
ference between  the  price  paid  and  the  market 
value  of  the  property  purchased.  Plaintiff  is 
also  entitled  to  recover  the  loss  actually  sus- 
tained when  by  reason  of  an  error  in  transmis- 
sion he  is  caused  to  sell  property  for  a  price 
less  than  that  offered  or  intended." 

In  Postal  Tel.  Co.  v.  Schaefer,  110  Ky.  907, 
62  S.  W.  1119,  cited  in  the  note  to  Cya,  where 
the  selling  offer  was  changed  from  $1.70  to 
$1.07  per  barrel,  and  the  goods  were  shipped 
and  the  mistake  not  discovered  until  the 
bujer  refused  to  take  them  and  pay  the  draft, 
it  was  held  that  the  measure  of  damages  was 
the  difference  between  the  sum  based  on  $1.70 
per  barrel  and  the  amount  which  plaintiff  by 
ordinary  care  and  diligence  could  have  sold 
them  for  at  the  place  to  which  they  were  ship- 
ped, not  exceeding,  however,  63  cents,  the  dif- 
ference between  the  two  prices  named,  on  the 
barrel  In  Heed  v.  Western  Union  Tel.  Co., 
135  Mo.  661,  37  S.  W.  904,  58  Am.  St  Kep. 
609,  34  L.  B.  A.  492,  the  measure  of  damages 
allowed  was  the  difference  between  the  price 
actually  received  and  the  market  value  of 
the  property.  In  West  Union  Tel.  Co.  v. 
Shotter,  71  Ga.  760,  where  the  offer  was  "six- 
ty-four" and  transmitted  at  "sixty,"  It  was 
held : 

"It  was  error  to  charge  to  the  effect  that  the 
measure  of  damages  would  be  the  difference  be- 
tween what  the  vendor  received  and  what  be  in- 
tended to  offer  the  property  for,  there  being  no 
evidence  that  he  could  have  obtained  the  price 
demanded." 

It  was  also  said  that: 

"The  measure  of  his  recovery  against  the  com- 
pany would  be  the  difference  between  what  he 
actually  receive  for  the  property  and  what  he 
would  have  received  but  for  the  mistake;  that 
is,  the  market  value  of  the  property  at  the  place 
to  which  the  telegram  was  sent." 

See,  also,  Ayer  v.  West  Un.  Co.,  79  Me. 
493,  10  AU.  495,  1  Am.  St  Rep.  353 ;  West 
Un.  Co.  V.  Dubois,  128  lU.  248,  21  N.  E.  4,  15 
Am.  St  Rep.  109. 

In  27  Am.  &  £hig.  Ency.  of  Law,  1069,  it  is 
said: 

"When  a  message  announcing  prices,  sent  in 
contemplation  of  a  trade,  is  erroneously  trans- 
mitted, the  party  Injnrea  through  acting  upon 
the  erroneous  message  may  recover  the  amount 
of  his  actual  loss  caused  by  the  decrease  in  the 
price  he  obtained  or,  in  case  he  is  a  purchaser, 
the  increase  in  price  he  la  obliged  to  pay  in  con- 
sequence of  the  error." 

Where  the  mistake  is  discovered  by  the  sell- 
er after  the  delivery  of  the  goods  to  the  buyer, 
the  measure  of  damages  is  the  difference  be- 
tween the  price  named  in  the  telegram  as  deliv- 
ered for  transmission  and  the  price  which  the 
seller  could,  by  exercising  reasonable  prudence 
and  diligence,  obtain  for  the  goods,  and  not  tlie 
difference  between  the  price  named  in  the  tele- 
gram as  delivered  for  transmission  and  as  de- 
livered to  the  addressee.  Pepper  v.  West  Un. 
Tel.  Co..  87  Tenn.  554  [11  S.  W.  783,  4  L.  R 
A.  660,  10  Am.  St  Rep.  899]"— as  stated  in  note 
to  Hays  v.  W.  U.  Tel.  Co.  (70  8.  0.  16,  48  S. 
E.  608,  67  li.  R  A.  481,  106  Am.  St  Rep.  781), 
in  3  Ann.  Cas.  429. 

It  is  said  in  that  note:  * 

"But  the  difference  between  the  prices  named 
in  the  telegram  as  delivered  tor  transmission 
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and  as  delivered  to  Hie  addreB&ee  may  be  aoeept- 
ed  as  the  measure  of  damages  actiuJly  sustained 
by  the  sender  when  the  goods  are  delivered  to 
the  addressee  before  the  sender  discovered  the 
mistake,  when  the  sender  accepts  payment  on  the 
basis  of  the  lower  price,  and  when  the  sender 
could  not  rednce  his  loss  by  disusing  of  the 
goods  in  some  other  manner  —citing  Fisher  v. 
W.  U.  Tel.  Co.,  119  Ky.  885,  84  S.  W.  1179, 
and  Pepper's  Case,  supra. 

Other  cases  might  be  dted,  but  we  have 
found  no  case  which  we  could  follow  which 
sustains  the  measure  of  damages  fixed  by  the 
plalntitTs  prayer,  under  such  circumstances 
as  we  have  In  this  record.  As  we  have  al- 
ready pointed  out,  such  may  well  tie  the  dam- 
ages allowed,  when  the  suit  Is  by  a  purchaser 
who  has  been  required  to  pay  more  than  was 
intended  by  reasou  of  the  error  in  the  trans- 
mission of  the  message,  for  the  difference 
between  the  two  prices  is  his  actual  and  fixed 
loss,  but  when  the  seller  sues  it  Is  altogether 
dllferent,  for  It  does  not  follow  that  the  pur- 
chaser would  have  accepted  his  offer  at  the 
higher  price,  and  hence  what  he  actually 
loses,  if  anything,  is  the  difference  between 
the  price  named  by  him  In  the  telegram  and 
What  be  could  by  exercising  reasonable  pru- 
dence and  diligence  obtain  for  the  goods — not 
exceeding  the  difference  between  the  price 
named  by  him  in  the  telegram  and  what  he 
received  from'  the  purchaser.  Under  some 
peculiar  circumstances,  there  may  be  some 
deviation  from  the  rule,  as  explained  in  the 
case  of  Pepper  v.  West.  Un.  TeL  Co.,  supra ; 
but  there  is  nothing  in  this  case  to  make  an 
exception  to  the  general  rule. 

The  measure  of  damages  therefore  fixed  by 
the  plaintiff's  second  prayer  was  not  correct, 
and  It  should  have  been  rejected.  The  plaln- 
tUTs  first  prayer,  as  originally  drawn,  sub- 
mitted to  the  Jul?  to  find  whether  the  differ- 
ence between  the  prices  named  In  the  telegram 
sent  and  the  one  delivered  was  the  loss  of 
plaintiff,  and,  if  so  found,  instructed  the  Jury 
that  the  plaintiff  was  entitled  to  recover  the 
difference ;  bnt  the  modification  of  the  prayer 
is  in  such  shape  (evidently  due  to  some  omis- 
sion) that  we  cannot  tell  what  was  intended, 
and  hence  say  nothing  more  as  to  that.  The 
defendant's  first  and  third  were  properly  re- 
jected because  the  evidence  of  Mr.  Thomas 
tended  to  show  that  they  had  commenced  the 
preparation  of  the  gum  before  they  knew  of 
the  mistake  in  the  transmission  of  the  tele- 
gram, and  that,  baring  commenced  it,  they 
could  not  stop  it  without  a  loss,  possibly 
greater  than  the  difference  between  the  two 
prlcea  As  we  hare  said,  those  questions 
were  for  the  Jury.  It  is  proper  to  add  that 
the  recorery  under  the  decisions  cannot  ex- 
ceed the  difference  between  the  two  prices ; 
bnt.  Inasmuch  as  we  cannot  say  from  the  rec- 
ord that  the  Jury  If  properly  Instructed  would 
hare  allowed  that  amount,  we  most  reverse 
the  Judgment 

Jl^ldgment  reversed,  and  new  trial  award- 
ed :  tiie  appellee  to  pay  the  costs. 


OAOT  v.  SLAY  et  at     (No.  84.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1916.) 

1.  WrrNESSES  «=»144  —  Tbanbactions   with 

DECEOENT— EriDENCK. 

In  an  action  by  a  mortgagor  against  the 
administrator  of  the  attorney  through  whom  he 
claimed  to  hare  paid  the  mortgage,  seeking  to 
compel  the  admimstrator  to  release  the  mortgage 
as  a  cloud  on  title,  plaintiff  was  incompetent  to 
testify  to  transactions  between  himself  and  the 
attorney  regarding  the  matter,  since  he  was  dis- 
qualified as  such  a  witness  by  the  provision  of 
Code  l*ub.  Civ.  Laws,  art.  35,  |  8,  prohibiting 
parties  to  suits  against  executors  from  testifying 
to  transactions  with  decedent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  625-643 ;    Dec.  Dig.  €=144.] 

2.  WrrNESSES  9=3163  —  AoinssioN  or  Pay- 
ment— Effect  as  to  Aokinistratob. 

Assuming,  as  alleged  by  plaintiff  in  such  ac- 
tion, that  the  mortgagee  said  that  he  had  aa- 
signe<l  the  mortgage  to  decedent,  such  mort- 
gagee's subsequent  admission  that  he  had  re- 
ceived payment  of  the  mortgage  obligation  was 
inadmissible,  since  such  subsequent  admission 
could  not  bind  decedent's  administrator. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  670;   Dec  Dig.  «=9l63.1 

3.  Wefnesses  «=9l45— AniaNiSTBATOK— Cok- 

FKTENCT  AS  WITNESS. 

The  administrator  was  not  incompetent  as 
a  witness  in  such  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  €=3146.] 

4.  Payment  <S=»Ci6— Pbesumption. 

Where  in  such  action  it  appeared  that 
plaintiff  mortgagor  had  been  in  possession  for 
over  20  years  subsequent  to  the  maturity  of  the 
mortgage  without  a  claim  being  made  by  the 
lienholders,  such  fact  was  not  sufficient  to  sup- 
port a  decree  for  plaintiff,  since  the  presump- 
tion of  payment  arising  therefrom  was  not  con- 
clusive so  as  to  discharge  the  burden  resting  on 
plaintiff,  seeking  such  amrmative  relief,  to  prove 
that  the  mortgage  had  l>een  paid,  or  that  lie  was 
entitled  to  have  it  released  by  those  against 
whom  he  proceeded. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §§  176-178;   Dec  Dig.  <S=366.] 

5.  Evidence  €=271— Defendant's  Lettes  to 
Plaintiff — Copy — Admissibility. 

A  copy  or  memorandum  of  a  letter,  written 
by  the  administrator  to  plaintiff,  was  not  com- 
petent evidence  in  such  action,  when  offered  by 
the  administrator  as  testimony  in  his  own  be- 
half. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  §{  106&-1079,  1081-1104;  Dec  Dig! 
€=271.] 

6.  Appeal  and  Ebbok  €=1106— Title— Rk- 
MoviNQ  Cloud— Insufficient  Evidence— 
Remand  without  Disposition. 

Where  the  evidence  in  such  action  failed  to 
show  whether  or  not  the  mortgage  had  ever  been 
paid  by  plaintiff  or  assigned  by  the  mortgagee  to 
decedent  attorney,  and  plaintiit's  evidence,  which 
would  have  been  positive  on  all  essential  points 
in  issue,  was  necessarily  excluded  in  all  impor- 
tant particulars,  because  involving  transactiona 
with  the  decedent  as  to  which  he  was  incompe- 
tent to  testifv,  and  if  the  facts  in  the  bill  were 
true,  plaintiff  might  suffer  a  great  injury  if  the 
mortgage  was  not  released,  held  that  the  case  b« 
remanded,  without  affirming  or  reversing,  under 
the  provision  therefor  of  (jode  Pub.  Civ.  Laws, 
art.  5,  §  38,  for  the  purpose  of  more  thorouglily 
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marshaling  tlie  fitcts  In  an  effort  by  both  par- 
ties to  arrivs  at  the  troth. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4386-1398,  4585 ;  Dee.  Dig. 
.«=»U06.) 

Appeal  flrom  Circuit  Court,  Kent  County; 
Philemon  B.  Hopper  and  WaL  EL  Adklus, 
Judges. 

Suit  by  Charles  O.  Cacy  against  William 
M.  Slay  and  another,  to  compel  the  release 
of  a  mortgage  as  a  cloud  on  title.  From  a 
decree  for  defendants,  plaintiff  appeals.  Re- 
manded for  f'Artber  proceedings  without  af- 
firming or  reversing. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
and  STOCKBRIDGE,  JJ. 

Ii.  Wiethered  Barroll,  of  Baltimore  (Hope 
H.  Barroll,  of  Ghestertown,  and  Robert  J. 
GUI,  of  Baltimore,  on  the  brief),  for  appel- 
lant. William  M.  Slay,  of  Chestjsrtown,  for 
appellees. 

BOXD,  C.  3.  A  bUl  In  equity  was  filed  In 
this  case  by  the  appellant  against  the  execu- 
tors of  Richard  D.  Hynson,  deceased,  and 
iJdwin  Ik  Maslln.  It  alleges  that  the  appel- 
lant executed  a  mortgage  to  Edwin  L.  Mas- 
lln on  May  17,  1889,  to  secure  the  sum  of 
$600,  for  which  five  promissory  notes  were 
given,  one  for  the  principal,  payable  two 
years  after  date,  and  the  other  four  being  in- 
terest notes,  one  of  which  was  payable  every 
six  months.  The  mortgage  was  on  two  farms 
In  Kent  coimty  and  one  in  Queen  Anne's  coun- 
ty. The  blU  further  alleges  that  the  loan  was 
secured  through  Richard  D.  Hynson,  who 
was  at  the  time  the  appellant's  attorney  and 
drew  the  mortgage;  that  the  plaintiff  paid 
the  loan  to  said  Hynson,  who  was  also  attor- 
ney for  Haslln,  and  he  believed  that  the 
mortgage  had  been  released  by  said  Hynson, 
who  told  him  that  he  would  see  that  it  was 
released,  and  who  had  received  every  dollar 
of  the  principal  and  interest  secured  by  the 
mortgage;  that  in  the  early  part  of  1914,  he 
attempted  to  get  a  loan  on  the  farm  in  Queen 
Anne's  county,  when  he  was  Informed  by  the 
attorney  examining  the  title  that  the  Maslln 
mortgage  remained  a  Hen  of  record  on  said 
farm,  and,  although  21  years  old  and  paid  by 
the  appellant  to  Mr.  Hynson,  a  loan  was  re- 
fused until  the  record  was  cleared  of  said 
mortgage ;  that  he  saw  Maslln,  who  said  that 
he  did  not  remember  the  occurrence,  and  in- 
formed the  appellant  he  would  have  to  con- 
sult his  attorney  before  he  could  tell  him 
anything  more  about  it,  but  he  had  been  paid 
In  full  by  Richard  D.  Hynson,  and  subse- 
quently informed  the  appellant's  attorney 
that  he  had  made  an  assignment  of  the  mort- 
gage to  Mr.  Hynson,  and  he  could  not  remem- 
ber any  of  the  particulars  concerning  It; 
that  he  was  advised  by  his  attorney  that  he 
would  have  to  apply  to  the  administrators  of 
Blchard  D.  Hynson,  who  died  in  1907,  and 
ask  tbem  to  release  the  mortgage;  that  he 
William  M.  Slay,  one  of  the  administra- 


tors, and  was  ftiformed  by  him  that  they 
would  not  release  the  mortgage;  that  he  was 
In  Ignorance  of  any  claim  made  by  said  Hyn- 
son In  his  lifetime,  or  by  his  administrators 
until  Informed  by  Mr.  Slay  that  they  claimed 
the  debt  was  due ;  that  he  denies  any  and  all 
Indebtedness  claimed  by  the  administrators, 
but  avers  that  If  tliere  ever  was  any  such  in- 
debtedness due  by  him  to  said  Hynson,  It  had 
been  fully  satisfied  and  discharged  by  pay- 
ment to  said  Hynson  in  his  lifetime;  that  If 
said  Hynson  or  his  administrators  had  any 
cause  of  action  against  him  for  any  of  the 
indebtedness  claimed  to  be  due  under  the 
mortgage,  which  he  does  not  admit,  such 
cause  of  action  or  suit  did  accrue  or  arise 
over  20  years  before  the  flUng  of  the  bill,  and 
he  prays  the  benefit  of  the  statute  of  limita- 
tions; that  said  Hynson  never  made  any  de- 
mand upon  him  In  his  lifetime  for  any  part 
of  the  debt  or  interest,  from  the  time  it  was 
paid  until  his  death  in  1907,  and  none  of  the 
defendants  as  administrators  made  any  claim 
or  demand  upon  him  until  the  refusal  of  said 
Slay  to  release  the  mortgage,  who  stated  that 
the  estate  would  claim  that  it  was  a  Just  debt 
due  by  appellant  The  bill  prays:  (1)  That 
the  mortgage  lien  be  removed  "as  a  blot" 
from  his  title  to  the  farm  In  Queen  Anne's 
coimty  and  from  the  lands  In  Kent  county; 
(2)  that  a  decree  be  passed,  ordering  and  di- 
recting the  administrators  to  execute  a  valid 
release;  (8)  that  in  the  event  of  their  refusal 
to  release  the  mortgage,  a  trustee  be  appoint- 
ed to  release  said  mortgage  Uen  of  record  In 
Queen  Anne's  county ;  and  (4)  for  general  re- 
lief. The  answer  denies  most  of  the  material 
allegations  of  the  bill,  including  the  alleged 
payment  of  tlie  mortgage. 

[1-3]  The  appellant  was  called  as  a  wit- 
ness in  his  own  behalf,  and  exceptions  were 
filed  to  most  of  the  questions  in  chief  asked 
him,  on  the  ground  that  he  was  incompetent 
under  the  statute  to  testify.  He  Is,  under 
section  3,  art  35,  of  the  Code^  Incompetent  to 
testify— 

"to  any  transaction  had  with,  or  statement  made 
by  the  testator,  intestate,  ancestor,  or  party 
so  incompetent  to  testify,  either  personally  or 
through  an  agent  since  dead,  lunatie  or  insane, 
nnleas  called  to  testify  by  the  opposite  party/' 
etc. 

There  can  therefore  be  no  doubt  that  most 
of  his  evidence — practically  all  of  it  that  is 
material — must  be  excluded.  It  is  said  by 
the  appellant's  solicitors  that  he  can  testify 
as  to  admissions  by  Mr.  Maslln,  as  he  is  still 
living,  but  the  difficulty  about  that  is  that 
the  bill  alleges  that  Mr.  Maslln  had  told  ap- 
pellant's attorney  that  he  had  assigned  the 
mortgage  to  Mr.  Hynson.  If  that  be  cotrect 
— and  there  is  nothing  to  show  that  It  is  not 
— the  administrator  of  Hynson  cannot  be 
bound  by  statements  or  admissions  made  by 
Maslln  after  he  assigned  the  mortgage.  Why 
the  appellant  did  not  caU  him  as  a  witness  is 
not  sbown,  but  he  was  not  called,  an4  U  he 
knows  any  facts  material  to  tbe  case,  the 
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4X>urt  Is  left  in  the  dark  as  to  bis  knowledge. 
Th^  plaintiff's  evidence  as  to  wbat  occurred 
between  him  and  Mr.  Slay  throws  but  little 
light  on  the  question,  although  he  was  compe- 
tent to  testify  as  to  that.  Mr.  Slay  Is  not  In- 
competent as  a  witness  because  he  is  one  of 
the  administrators  of  Mr.  Hyuson,  as  the 
appellant  contends.  At  one  time  such  was 
the  statute,  subject  to  certain  exceptions,  but 
that  has  long  since  been  changed.  The  diffi- 
culty is  that  Mr.  Slay  has  no  personal  knowl- 
edge of  the  original  transaction,  and  be  does 
not  know  whether  or  not  the  mortgage  was 
In  fact  paid.  He  did  testify  that  he,  as  ad- 
ministrator, had  this  mortgage  in  his  po.sses- 
slon  for  some  time,  but  cannot  now  find  It, 
and  does  not  know  wbat  became  of  it.  Then 
his  testimony  as  to  what  he  found  in  Mr. 
Hynson's  check  book.  In  answer  to  the  gen- 
eral interrogatory,  was  not  excepted  to,  and 
has  some  relevancy  to  the  mattec  in  issue. 
He  said: 

"And  perhaps  I  had  as  well  give  the  literal 
eopy  of  Mr.  Hynson's  check  book  stub,  which  is 
as  foDows :  'Jan.  23,  1893.  To  Chas.  T.  West- 
cott,  for  Maslin  morteage,  ?eOO.OO,  and  interest 
paid  by  Miss  Julia  Cacy,  If  18.00-^618.00.' " 

That  looks  as  if  Mr.  Hynson  made  out  bis 
<^eck  to  Mr.  Westcott  for  that  mortgage,  but 
whether  the  check  was  delivered  and  paid, 
or,  if  It  was,  why  he  paid  Mr.  Westcott  for  It, 
or  whether  Mr.  Hynson  was  taking  an  assign- 
ment of  the  mortgage  or  paying  It  off,  we  are 
not  Informed.  Mr.  Westcott  may  have  been 
acting  as  attorney  for  some  one  In  receiving 
It,  and  Mr.  Hynson  may  have  been  so  acting 
In  paying  It.  Apparently  Miss  Julia  Cacy 
bad  at  least  $18  In  It 

[4]  The  difficulty  is  that  we  have  no  evi- 
dence before  us  to  show  that  the  appellant 
ever  paid  the  mortgage,  for  when  bis  testi- 
mony on  that  subject  Is  excluded,  as  it 
must  be,  there  Is  nothing  to  sustain  bis 
bill  in  that  respect.  Mr.  Hynson  died  June, 
1907 — 14  years  after  the  transaction  above 
referred  to,  when  bis  check  book  shows  be 
made  out  a  check  to  Mr.  Westcott,  and  only 
7  years  before  this  bill  was  filed.  If  that 
memorandum  is  accepted  as  evidence  to  show 
that  Mr.  Hynson  obtained  the  mortgage.  It 
Is  also  evidence  of  the  fact  that  it  was  not 
paid  up  to  that  time,  although  nearly  2 
years  overdue.  But  there  is  nothing  to  show 
that  tbe  appellant  did  not  make  some  pay- 
ment or  payments  on  tbe  Interest  or  principal 
within  20  years  before  tbe  bill  was  filed.  So 
Car  as  we  know,  he  might  have  done  so  short- 
ly before  the  death  of  Mr.  Hynson.  As 
was  said  In  Brown  v.  Hardcastle,  63  Md. 
484: 

"The  presumption  of  payment  in  favor  of  a 
mortgagor  in  possession  over  20  years  is  not 
conclusive,  but  may  be  rebutted  by  evidence  of 
part  payment  of  principal  or  interest,  or  by  ad- 
missions of  tbe  debt's  existence  or  other  cir- 
camstances  from  which  it  may  be  inferred  the 
debt  has  not  been  paid.  In  other  words,  a  rec- 
ognition of  the  mortgage  debt  involving  a  prom- 
ise to  pay  it  will  remove  tbe  bar  of  tbe  statnte 
of  Umitationa."  [ 


The  court  quoted  from  Stump  et  aL  r. 
Henry  et  al.,  6  Md.  209,  61  Am.  Dec.  300, 
that: 

"Payment  of  part  of  a  mortgage  will  prevent 
it  from  being  barred  by  Umitations  for  20  yean  • 
afterwards,  although  the  mortgagor  may  have 
been  in  possession  for  19  years  and  upwards 
prior  to  the  payment." 

A  number  of  other  cases  In  this  state  are 
to  the  same  effect  as  those  mentioned.  It 
is  true  that,  such  being  the  law.  It  may  be 
all  the  more  necessary  for  a  mortgagor  to 
have  a  mortgage  release.  If  he  has  paid  it, 
as  no  one  examining  the  title  would  treat 
the  mortgage  as  paid  merely  because  tbe  20 
years  had  elapsed  since  it  matured,  but  tbe 
appellant  overlooks  the  fact  that  be  is  now 
asking  tbe  court  for  affirmative  relief. 
When  be  comes  Into  a  court  of  equity  to  com- 
pel a  release  of  a  mortgage,  be  must  not 
only  allege,  as  be  did,  but  must  prove,  tbat 
the  mortgage  has  been  paid,  or  at  least  that 
he  is  entitled  to  have  it  released  Iff  those 
he  proceeds  against  Tbe  appellant  places 
great  reliance  upon  Baldwin  v.  Trimble,  85 
Md.  306,  37  Atl.  176,  36  L.  B.  A.  489,  but  that 
was  a  very  different  case  tram  this.  There 
a  vendee  was  resisting  a  bill  for  specific 
performance  on  tbe  ground  tbat  tbe  title 
of  tbe  vendor  was  not  merchantable. 
Amongst  other  defenses  wbldi  be  relied  on 
was  a  deed  of  trust  which  was  on  record. 
This  court  held  tbat  It  must  be  treated  as  a 
mortgage,  and,  through  Chief  Judge  Mc- 
Sberry,  said  tbat: 

"As  30  years  have  intervened  between  the  ma> 
turity  of  the  mortgage  and  now,  without  recog- 
nition of  its  being  a  subsistent  Uen,  the  bar  is 
absolute  and  complete." 

It  was  held  that  it  was  not  a  cloud  on  tbe 
title,  but  tbe  owner  of  tbe  property  was  not 
seeking  the  affirmative  relief  of  asking  tbat 
the  mortgage  be  released.  Moreover,  there 
is  nothing  in  this  case  to  show  tbat  tbe  mort- 
gage was  "without  recognition  of  its  being  a 
subsisting  Hen."  All  that  we  have  before  ns 
is  a  certified  copy  of  a  mortgage  which  ma- 
tured 23  years  before  it  was  filed  in  this  case, 
but  which  tbe  little  evidence  which  is  be- 
fore us  tends  to  show  was  in  force  at  least 
2  years  after  it  matured. 

But  regardless  of  that,  what  is  there  to 
show  that  the  administrators  have  any  right, 
much  less  that  it  is  their  duty,  to  release  the 
mortgage?  We  cannot  be  certain  from  this 
record  that  Mr.  Hynson  ever  owned  It< 
There  Is  no  assignment  of  It  before  us,  and 
presumably  there  Is  none  on  tbe  record,  as 
the  copy  filed  does  not  show  any.  Chief 
Judge  McSherry  said,  in  Demuth  v.  Old 
Town  Bank,  85  Md.  315,  37  Atl.  266,  60  Am. 
St.  Rep.  322,  that  prior  to  tbe  act  of  1892, 
chapter  392  (which  does  not  apply  to  this 
case),  tbe  law  of  this  state  was  and  still  is. 
unless  subject  to  that  act — 

"tbat  the  indorsement  or  assignment  of  a  prom- 
isaoTy  note  secured  by  a  mortgage  give  to  a 
bona  fide  holder  of  such  note  the  beneBt  of  the 
Uen  of  the  mortgage  as  folly  as  though  he  had 
been  nam^  aa  the  aetuel  mortgagee  i  and  this. 
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too,  though  the  public  records  furnish  no  evi- 
dence of  the  indorsement  or  transfer  and  de- 
livery of  the  note.  The  transfer  or  indorsement 
of  the  note,  which  is  the  principal,  carries  the 
mortgage,  which  is  the  inodent,  and  efEectually 
dothes  the  bona  fide  holder  of  the  note  with  the 
lien  of  the  mortgage  itself." 

Again  Judge  McSherry  said: 

"From  the  moment  of  that  indorsement  and 
delivery,  it  ceased  to  be  in  the  power  of  Price 
to  release  the  mortgage  so  aa  to  deprive  the 
bank,  by  which  the  note  was  held,  of  the  benefit 
of  its  security  under  the  mortgage." 

Price  was  the  mortgagee  in  the  mortgage 
Involved  in  that  case.  That  was  changed  by 
tile  act  of  1892,  which  was  amended  by  chap- 
ter 719  of  act  of  1910,  being  now  section 
25  of  article  66  of  Code,  but  this  mortgage 
was  given  in  1889  and  the  statute  la  not  ap- 
plicable. 

The  note  for  the  principal  Is  not  account- 
ed for  in  any  way,  although  possibly  It  was 
not  assigned  to  the  person  to  whom  the  mort- 
gage was  assigned.  The  bill  alleges  that  Mr. 
Maslin  said  he  assigned  the  mortgage  to  Mr. 
Hynson;  but,  if  he  did,  then  the  memo- 
rand1^a  in  Mr.  Hynson's  check  book  is  pecul- 
iar ^unless  it  be  that  Mr.  Hynson  first  as- 
signed it  to  Mr.  Westcott,  and  the  latter  aft- 
erwards reassigned  it  to  Mr.  Hynson.  There 
is  a  statement  in  Mr.  Collins'  evidence  to 
the  effect  that  J.  P.  Ahern  said  that  W.  W. 
Beck  told  him  that  the  mortgage  had  been 
transferred  by  Maslin  to  Charles  T.  West- 
cott, and  by  him  to  Hynson,  but  that  is  pure- 
ly hearsay. 

[5]  But  notwithstanding  what  we  have 
said,  there  are  several  things  in  the  record 
which  lead  us  to  believe  that  it  may  be  pos- 
sible to  obtain  more  evidence  than  is  before 
ns;  and,  as  it  may  do  a  great  injury  to  the 
appellant  if  the  mortgage  is  not  released,  if 
be  has  in  fact  paid  it,  we  have  concluded  to 
remand  the  case,  without  affirming  or  revers- 
ing the  decree,  in  order  that  be  may  have  an 
opportunity  to  produce  more  testimony,  U 
pWible.  Of  course,  he  can  call  Mr.  Maslin 
and  Mr.  Slay,  if  be  desires,  and  could  still  re- 
but their  testimony,  if  he  has  the  evidence, 
under  section  5  o£  article  35i  The  adminis- 
trators should  do  everything  possible  to  get 
at  the  actual  facts.  As  Mr.  Slay  testified 
tbat  be  had  this  mortgage  in  his  possession 
at  one  time,  he  may  be  able  to  find  It,  on 
making  a  more  thorough  search  for  it,  or  he 
may  be  at  least  able  to  state  more  definitely 
whether  there  was  an  assignment  on  it  and. 
If  so,  from  whom  to  whom,  etc.  With  his 
testimony  in  cbief  be  filed  what  he  said  was 
a  i»art  of  the  letter  be  wrote  to  Mr.  Cacy  on 
Biay  15,  1914,  and  tesUfled  that  the  facts 
therein  stated  are  true  and  correct.  Amongst 
other  things  contained  in  that  paper  are  the 
following: 

"Mr.  Eynson  nevergot  the  Maslin  mortgage 
vntil  January  28,  1893,  when  he  paid  Ghas. 
Westcott  and  took  an  assignment  of  the  same  to 
prevent  Mr.  Westcott  from  seJUng  the  Queen 
Atme'a  farm,  and  the  Hynson  estate  still  holds 


both  mortgages,  with  a  credit  on  them  much  less 
than  20  years  old.  He  advanced  these  gums  to 
you  solely  to  accommodate  yon  and  keep  your 
lands  from  being  sold,  and  yet  you  claim  to  have 
paid  him  who  never  Dressed  a  man  in  his  life, 
except  where  it  was  absolutely  necessary  to  save 
his  money,  then  only  in  rare  cases." 

If  such  are  the  facts,  legal  evidence  of 
them  should  be  produced,  but  of  course  that 
memorandum  of  what  Mr.  Slay  wrote  to  Mr. 
Cacy  is  not  evidence  on  bis  own  offer. 

[I]  We  have  determined  upon  the  coarse 
we  will  adopt  in  this  case  becanse  we  hope, 
to  use  the  language  of  the  statute  (section  38, 
art  6)  that  "the  purpose  of  Justice  will  be 
advanced  by  permitting  further  proceedings 
in  the  cause,"  but  we  are  aware  that  it  will 
depend  largely  upon  the  parties  or  their  at- 
torneys as  to  how  far  that  much  to  be  desir- 
ed end  will  be  accomplished.  There  is  ordi- 
narily but  little  reason  for  controversies 
of  this  character  in  court,  if  both  parties 
only  want  what  they  believe  they  are  entitled 
to.  The  attorneys  ought  to  be  able  to  get 
the  actual  facts.  If  they  make  the  proper  ef- 
fort to  do  so,  and  should  not  be  governed  too 
much  by  the  technical  rales  of  law  in  an 
honest  effort  to  ascertain  the  truth  In  refer- 
ence to  matters  which  occurred  so  long  ago. 
The  statute  is  wise  in  exdvding  evidence  of 
one  party  to  a  transaction  when  the  other  is 
dead,  but  It  was  passed  to  prevent  injustice 
being  done,  and  not  to  cause  it,  if  that  can  be 
avoided.  Of  course,  the  administrators  must 
see  that  the  estate  of  their  decedent  is  pro- 
tected from  unjust  claims,  but  it  is  also 
their  duty  to  aid  In  reaching  a  Just  con- 
clusion, as  they  have  under  their  control  the 
books  and  papers  of  their  intestate,  to  which 
the  opposite  party  has  not  equal  access.  Ou 
the  other  band,  a  plaintiff,  seeking  such  re- 
lief as  this  one  is,  ought  not  to  be  overly 
technical  about  the  use  of  the  books  and 
papers  of  the  decedent  which  may  reflect  on 
the  question.  If  the  attorneys  will  approach 
the  case  In  that  spirit,  we  feel  confident  that 
a  Just  conclusion  will  more  surely  be  reached 
than  by  disposing  of  It  on  such  a  record  as 
is  now  before  us. 

Cause  remanded,  without  reversing  or  af- 
firming the  decree,  for  further  proceedings, 
in  accordance  with  this  opinion. 


BDRKB  V.  MAYOR  &  CITY  COUNCIL  OF 

BALTIMORE  et  al.    (No.  85.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1916.) 

1.  Mdnicipai.  Cobtobations  <8s3821— Public 
Pbopebit  —  Pkbsonal  Injubt  —  Question 
fob  Juby— Neolioence. 

In  an  action  against  defendant  city  and  its 
contractors  -for  penonal  injuries  from  its  alleged 
negligence  in  allowing  a  trench  to  remain  with- 
out covering  or  warning,  held  that  the  question 
of  defendants'  negligence  and  whether  it  was 
the  cause  of  the  alleged  injury  were  for  the  jnry. 
[Ed.  Note. — For'  ottier  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1746-1757;  Dec 
Dig.  <S=>821.] 
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2.  Appeai.  and  Bbbob  «=3216— Betxew— In- 
bufficienct  of  evidence. 

In  such  a  suit,  where  there  was  no  prayer 
presenting  the  question  of  oontribntory  neK-li- 
gence  and  the  oiUy  exception  was  to  the  prayer 
as  to  the  legal  insufficiency  of  the  evidence,  that 
was  the  only  question  raised 'for  review. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  «=9216;  Trial,  Cent  Dig.  H 
627,  628.] 

3.  Trial  €=»1S9— Takino  Case  fbov  Jttbt— 
Pbobativk  Fobok  or  Eviiucnce. 

It  is  the  court's  duty  to  decide  as  a  prelimi- 
nary legal  question  where  there  is  any  evidence 
legally  sufficient  to  be  considered  by  the  jury, 
depending  on  whether  the  evidence  is  of  such 
probative  force  to  enable  an  ordinarily  intelli- 

fent  mind  to  draw  a  rational  conclusion  there- 
rom  in  support  of  the  proposition  sought  to  be 
maintained  by  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  332,  333,  S38-341,  86S;  Dec.  Dig.  «s> 
138.] 

4.  Tbial  e=>178— Taking  Case  fbom  Jttbt— 

INFEBXNCES. 

Before  a  prayer  for  a  directed  verdict  can 
be  granted,  the  court  must  assume  the  truth  of 
all  the  evidence  before  the  jury,  tending  to  sus- 
tain the  claim  or  defense,  and  of  all  inferences 
of  fact  fairly  dcduciblc  from  it 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {I  401-403;    Dec.  Dig.  <8i=178.] 

5.  Municipal  Cobpobations  «=s>7ei— Public 

PbOPEBTT— NEOLiaBNCB. 

A  municipality  must  keep  the  approach  to 
its  public  markets,  as  well  as  all  other  parts 
of  Its  streets,  in  a  safe  condition  for  public 
travel,  and  if  a  person,  acting  with  due  care,  is 
injured  by  its  negligence  in  failing  to  do  so,  it 
is  liable  in  damages. 

[EU.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1602-1604;  Dec. 
Dig.  «=3761.] 

6.  NEOLiaEWOE  <S=3l84  —  Pebbonal  Tnjuby  — 
Action  fob  Neolioence  —  Sufficienot  of 
Evidence. 

Direct  proof  of  negligence  is  not  necessary, 
bnt,  like  any  other  fact,  it  may  be  established 
by  the  proof  of  circumstances  from  which  its  ex- 
istence may  be  inferred. 

[Ed.  Note.— For  other  cases,  see  N^ligence, 
Cent  Dig.  |{  267-270.  272,  273 ;  Dec.  Dig.  <8=9 
134.] 

7.  Appeal  and  Ebbob  «s»262— Dibposition— 
Pabtieb. 

In  a  suit  against  a  city,  its  contractor  and 
subcontractor,  for  a  personal  injury  from  falling 
on  a  pavement  where  the  jury  were  directed  to 
render  a  verdict  for  the  snbcontractor  and  there 
was  no  exception  thereto,  his  liability  was  not 
involved  on  an  appeal  by  the  other  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1582-1.580,  1593-1595;  Dec. 
Dig.  «=>262.] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  Waltet  I.  Dawklns,  Judge. 

"To  be  offldally  reported." 

Suit  by  Ella  Burke  against  the  Mayor  and 
City  Council  of  Baltimore,  the  Slnger-Pentz 
Company,  and  others.  Judgment  for  defend- 
ants on  directed  verdict,  and  plalntUT  ap- 
peals. Beversed  as  to  the  defendants  named, 
and  new  trial  awarded. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDQE,  JJ. 


Isaac  Lobe  Straus,  of  Baltimore  (Morris  k 
Morris,  of  Baltimore,  on  the  brief),  for  appel- 
lant Robert  F.  Leach,  Jr.,  and  James  J. 
Carmody,  both  of  Baltimore  (S.  8.  Field,  Jotii 
S.  Biddison,  and  John  B.  Gontmm,  all  of 
Baltimore,  on  the  briefs),  for  appellees. 

BRISCOE,  J.  This  is  a  suit  by  tbe  plain- 
tiff to  recover  damages  for  personal  injuriea, 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendants.  The  single  gnes- 
tlon  presented  by  the  record  is  whether  the 
evidence  on  the  part  of  the  plaintiff  wu 
legally  sufficient  to  be  submitted  to  the  jury, 
to  show  negligence  upon  the  part  of  the  de- 
fendants, and  that  such  negligence  was  the 
cause  of  the  alleged  injuries.  The  court  be- 
low, by  its  instruction,  at  the  close  of  the 
plaintiff's  case,  withdrew  the  case  from  the 
consideration  of  the  jury,  and  directs  a  ver- 
dict for  the  defendants,  and  the  action  of 
the  court  in  granting  this  prayer  is  the  mb- 
ject  of  this  appeal. 

The  defendants  below  are  the  mayor  and 
city  council  of  Baltimore,  the  Singer-Pentt 
Company,  a  contractor  of  the  dty,  Alton  T. 
Nichols,  and  Harry  M.  Nichols,  trading  as 
Nichols  Bros.,  subcontractors.    The  declara- 
tion, in  substance,  avers  that  at  the  time  of 
the  Injuries  complained  of  the  mayor  and 
city  council  of  Baltimore  was  the  owner  and 
had  under  its  control  a  public  building  knorrn 
as  the  Richmond  Market  House,  situate  in 
the  city  of  Baltimore  and  at  the  time  in  ques- 
tion the  defendants  were  engaged  In  repair- 
ing and  remodeling  the  building  and  the  sur- 
rounding pavements  of  the  market  bonse; 
that  the  plaintiff,  on  the  23d  day  of  May, 
1914,  while  entering  a  doorway  or  entrance  of 
the  market,  stumbled,  fell,  and  was  throwii 
to  the  floor  or  pavement  thereof,  by  reason 
of  the  fact  that  the  defendants  had  made  an 
opening  or  trench  in  the  concrete  floor  or 
pavement,    the    existence    and    location  of 
which  the  plaintiff  was  unaware,  and  froo 
which  cause  she  received  painful  and  perma- 
nent injuries,  and  has  been  put  to  great  ex- 
pense for  medical  attention  and  care;  tiiat 
at  the  time  of  the  injuries  she  was  exerds- 
ing  due  care  and  caution,  but  that  the  In- 
juries she  sustained  was  the  direct  result  of 
the  negligence,  default,  and  want  of  due  care 
upon  the  part  of  the  defendants,  their  officers, 
agents,  employes,  and  servants,  in  allonin; 
and  permitting  said  opening  or  trench  to  re- 
main for  a  long  space  of  time  without  a  cor- 
ering  or  warning  or  signal  of  any  kind  or 
description,  indicating  to  the  idaintifT  the 
existence  and  location  of  this  opening  or 
trench.    It  appears  tliat  on  the  Sd  of  Janu- 
ary, 1914,  the  mayor  and  dty  council  of  Bal- 
timore entered  into  a  contract  with  the  de- 
fendant the  Singer-Pentz  Company  to  erect 
an  inclosure  at  the  Richmond  Market,  one 
of  the  market  plaoea  of  the  dty.    The  work 
or  repairs  involving  the  preparatloo  at  the 
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foundation,  concrete  floors,  and  pavement 
'was  sublet  by  the  contractor  to  tbe  defend- 
ant, the  firm  of  Nichols  Bros. 

Henry  F.  Nichols  testified: 

That  Richmond  Market  was  to  be  inclosed 
■with  an  iron  framewoHc  and  iron  sash  with  wire 
glass,  and  this  iron  framework  was  to  set  on 
a.  concrete  base.  "It  was  6  inches  above  the 
(ddewalk,  and  extended  into  the  pavement  4 
Indies,  and  the  doorways  were  to  be  a  granite 
block  base,  and  we  were  to  bring  the  threshhold 
up  so  that  when  the  doors  were  closed  it  would 
admit  as  little  air  as  possible."  The  preliminary 
part  of  the  work  consisted  in  digging  this  tiendi' 
4  inches  deep,  6  inches  wide  around  the  entire 
market  where  the  ironwork  was  to  be  construct- 
ed. "This  particular  doorway  was  at  the  cor- 
ner of  the  street.  I  think  the  corner  may  have 
a  radius  of  about  6  feet,  and  the  doorway  was 
across  the  end  of  that  curb,  and  it  naturally 
extended  farther  across  the  street  than  at  other 
points,  and  I  think  this  particular  place  any- 
•way  was  from  12  to  16  inches  •  •  •  from 
the  end  of  the  curb  or  center  of  the  curb." 

The  witness  further  testified  that  after  the 
excavation  of  the  trench  for  the  threshold, 
the  work  was  held  up,  and  they  quitted  work 
on  the  door  where  the  accident  happened  and 
left  the  work  In  charge  of  the  Slnger-Pentz 
Company;  that  when  they  left  the  work, 
tbey  refilled  the  trench  with  broken  and 
loose  concrete,  and  It  was  impossible  for  any 
one  to  trip  over  It,  but  he  did  not  see  the 
trendi  again  from  April  24,  to  July  23,  1914, 
a  period  of  three  months.  The  trench  was  5 
feet  long,  6  Inches  wide,  and  4  Inches  deep, 
and  extended  the  width  of  the  doorway. 

The  plaintiff  testified: 

That  on  the  day  of  the  accident  she  first  en- 
tered the  market  at  Howard  and  Richmond 
streets  for  the  purpose  of  paying  some  bills  for 
a  lady  that  she  catered  for,  and  then  went  out 
of  the  market  by  the  middle  door  at  the  south- 
west corner  of  Linden  avenue  and  Biddle  street, 
to  make  some  purchases.  She  then  walked 
across  the  street  in  returning  to  th-j  market,  and,' 
as  she  expressed  it,  "catacomcred  across  the 
street  to  the  comer  door  of  the  market,  the  end 
door  that  I  went  in  with  my  biscuits  and 
■atcbeL" 

She  then  further  testified: 

"I  had  no  other  thought  than  to  enter  the 
doorway,  to  get  into  the  market,  and  I  remember 
getting  up  to  the  door  in  the  front  to  the  door- 
way. Q.  Is  there  a  curb  or  sill  at  this  door- 
way? A.  I  think  so.  Q.  Did  jwu  place  your 
foot  on  that  curb  or  cAU?  A.  Yes.  Q.  Then 
what  happened?  A.  Then  I  can't  tell  what  hap- 
pened, as  I  was  pitched,  and  I  only  remember 
for  an  instant  of  trying  to — I  knew  I  was  being 
pitched,  and  I  tried  for  an  instant  to  catch  my- 
self when  I  was  pitched  some  distance,  and  my 
head  came  across  the  stall  like  this  (indicating) 
my  forehead.  Q.  How  far  was  that  stall  from 
the  entrance  to  the  door?  A.  I  judge  about  4 
or  6  feet.  Q.  When  you  approached  this  door- 
way of  the  market  was  there  any  sign  or  any 
warning  that  would  cause  you  to  have  seen  this 
ditch?  A.  No;  I  didn't  see  any.  Q.  Was  there 
a  rigo  or  a  warning?  A.  No;  I  didn't  see  it 
Q.  What  did  you  see  as  yon  approached  the  en- 
trance to  the  market?  A.  The  only  thing  I  saw 
as  I  approached  the  entrance  was  the  door.  I 
didn't  think  to  see  anything.  I  simply  came 
•cross  the  street  with  my  one  paper  bag  of  hi*- 
ruits  and  my  satchel  and  went  to  go  into  this 
door,  and  when  one  foot  was  up  in  the  door  and 
the  other  foot— I  didn't  know  where  it  went; 
I  was  latched.  I  really  couldn't  tell  yon  any- 
tbiag  azeept  that  my  head  struck  this  stalL" 


She  testified  upon  cross-examination: 
That  it  was  about  1  o'clock,  in  the  day,  and 
there  was  nothing  to  obstruct  her  view  at  the  en- 
trance to  the  market  when  she  stepped  from  the 
curb  to  the  doorway,  that  it  was  a  bright  day, 
and  that  she  was  alone  at  the  time  of  the  ac- 
cident. She  stated,  in  answer  to  the  qnestion 
which  foot  did  she  put  in  the  doorway,  that  "I 
think  I  put  my  left  foot  up  on  the  doorsill. 
because  my  right  shoe  was  badly  damaged,  ana 
I  really  cannot  ranember  mudi  after  I  got  in, 
becanse  I  remember  being  pitched,  and  for  the 
instant  I  realized  I  was  being  thrown,  and  I 
tried  to  catch  myself,  and  I  think  I  might  have 
helped  myself  somewhat  if  I  had  not  struck  the 
stall,  but  after  my  head  stmck  the  stall,  I  didn't 
remember  anything  for  the  time  being  because  I 
just  went  off  like  that  (indicating).'* 

She  also  testified  there  was  no  warning 
or  anything  else  that  would  attract  one's  at- 
tention, at  the  entrance  of  the  door,  to  the 
bole  or  trench. 

The  witness  Brooks,  a  produce  and  fruit 
dealer  in  the  Richmond  Market,  and  who  was 
conversant  with  the  entrances  to  the  market 
and  also  saw  the  plaintiff  shortly  after  she 
fell,  described  the  condition  of  t^e  fioor  of 
the  market  as  follows : 

"The  fioor  is  all  right,  as  far  as  that  is  con- 
cerned, but  about  1  foot  inside  the  curb  the 
contractors  opened  this  trench  which  the  lady 
fell  over.  Q.  How  large  was  this  trench?  I  re- 
fer to  the  particular  trench  that  has  been  testi- 
fied to  in  this  case.  A.  Possibly  5  feet  long.  Q. 
And  how  wide?  A.  Between  10  and  12  inches. 
Q.  And  how  deep?  A.  Three  or  4  inches.  Q. 
On  this  Saturday,  May  23d,  was  this  ditch  open, 
or  was  it  packed  in?  A.  Open,  3  or  4  inches 
deep,  Q.  Mr.  Nichols  testified  that  on  April 
24th  It  was  packed  in  tight.  Did  you  see  it 
packed  in  on  May  28d?  A.  No.  Q.  Was  there 
any  packing  in  there?  A.  To  my  knowledge 
there  was  not.  Q.  Tou  mean  by  that  that  it 
was  open  and  this  broken  concrete  had  been 
removed?  A.  There  wasn't  much  concrete  there. 
It  was  only  composed  of  loose  dirt,  I  would  call 
it  The  hole  was  open,  and  what  loose  dirt  was 
just  pushed  back  in  this  trench.  Q.  Dq  you 
know  of  your  own  knowledge  how  this  packing 
was  taken  out  of  the  trench  or  how  this  loose 
dirt  got  out  of  the  trench?  A.  Tes;  there 
wasn't  any  packing  done.  Q.  Do  yon  know 
that?  A.  There  wasn't  so  packing  to  be  done. 
Q.  Do  yon  know  how  it  came  out?  A.  I  am 
coming  to  that,  and  that  dirt  that  was  pushed 
back  loosely  in  this  trench—  Q.  Do  you  know 
what  caused  the  packing  to  come  out?  A.  Tes ; 
it  was  worn  out.  Q.  Do  you  know  whether  or 
not  it  came  out  between  April  and  May  2Sd? 
A.  Yes ;  it  was  worn  out  by  the  constant  walk- 
ing over  it  Q.  Was  it  taken  out?  A.  No,  sir ; 
just  worn  out  by  constant  walking  over  it  and 
stumbling  over  the  holes.  It  was  kicked  out 
It  was  a  hole  between  10  and  12  inches  wide, 
and  people  were  treading  in  this  hole,  and  that 
was  maldng  it  deeper  and  wider  all  the  time,  and 
they  tripping  on  the  edge  of  the  trench  made 
it  bigger  and  deeper  and  so  on,  and  that  is  how 
it  came  out.  Q.  On  May  23d  was  there  any 
warning  or  guard  thrown  around  this  particular 
trench?    A.  No  guard  whatever." 

He  also  testified  that  shortly  after  the  ac- 
cident the  hole  or  trench  was  filled  upon  the 
order  of  the  market  master ;  that  there  was 
a '  skylight  near  the  entrance  to  the  door 
where  the  accident  happened,  and  there  was 
nothing  to  prevent  a  person  from  seeing  the 
trench;  that  the  loose  dirt  that  was  worn 
out  had  been  carried  away  at  various  Umes; 
that  the  bole  was  open  some  tlm^  and  the 
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constant  waJkiDg  over  It  back  and  forth  made 
the  hole  deeper,  and  made  the  hole  'wider, 
and  broke  the  edges  of  the  trench  and  made 
the  hole  so  much  more  bigger  than  what  It 
was. 

The  only  other  testimony  bearing  upon  the 
case  was  that  of  Dr.  Lloyd  as  to  the  char- 
acter of  the  Injuries  received  by  the  plaintiff 
as  the  result  of  the  accident. 

[11  We  have  thus  stated  the  substantial 
facts  of  the  case,  and  upon  the  evidence  dis- 
closed by  the  record  we  are  of  opinion  the 
court  below  committed  an  error  In  granting 
the  prayer  set  out  In  the  exception,  which  In- 
structed the  Jury  that  there  was  no  evidence 
legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover In  this  case. 

[2,  3]  There  was  no  prayer  presenting  the 
question  of  contributory  negligence,  upon  the 
part  of  the  plaintiff,  and  the  only  exception 
was  to  the  prayer  as  to  the  legal  InsuflSciency 
of  the  evidence,  and  this  Is  the  only  question 
raised  by  the  record.  W.  M.  R.  B.  Co.  v. 
Carter,  59  Md.  311;  Magaba  v.  Hagerstown, 
95  Md.  68,  61  Atl.  832,  93  Am.  St.  Rep.  317. 
In  the  case  at  bar,  it  cannot  be  successfully 
argued  that  tliere  was  no  evidence  legally 
sufficient  to  require  the  case  to  be  submitted 
to  a  Jury,  under  the  testimony  disclosed  by 
the  record.  In  Baltimore  Elevator  Co.  y. 
Neal,  65  Md.  438,  6  AO.  838,  Judge  Alvey 
said: 

"The  court  has  no  power  to  examine  and  de- 
cide upon  the  comparative  weight  of  evidence; 
that  is  exclusively  for  the  jury.  It  is  the  duty 
of  the  court  to  decide,  as  a  preliminary  legal 
question,  whether  there  be  any  evidence  legally 
sufficient  to  be  considered  by  tihe  jury ;  and  the 
criterion  for  the  determination  of  that  question 
is  whether  the  evidence  is  of  sufBcient  probative 
force  to  enable  an  ordinary  intellieent  mind  to 
draw  a  rational  condneion  therefrom,  in  sup- 
port bf  the  proposition  sought  to  be  maintained 
by  it."  Jones  v.  Jones,  45  Md.  164;  Mallette 
v.  British  Ass.  Co.,  91  Md.  482.  46  Atl.  1005; 
Moyer  v.  Justis,  112  Md.  222.  76  AU.  496. 

[4]  If  there  Is  any  evidence  competent,  per- 
tlttent,  or  of  a  probative  force  to  support  the 
plaintiff's  case,  the  weight  and  value  of  such 
evidence  should  be  left  for  the  consideration 
of  the  Jury,  and  as  it  has  frequently  been 
stated  by  this  court,  before  such  a  prayer  can 
be  granted,  the  eourt  must  assume  the  truth 
of  all  the  evidence  before  the  Jury  tending  to 
sustain  the  claim  or  defense,  as  the  case  may 
be,  and  of  all  inferences  of  fact  fairly  dedud- 
ble  from  it.  The  actionable  negligence  charg- 
ed in  the  declaration  In  this  case  upon  the 
part  of  the  defendants  consisted  in — 
"allowing  and[  permittiag  an  excavation  or 
trench  to  remain  for  a  long  space  of  time,  with- 
out a  covering  or  warning  or  signal  of  any  kind, 
at  the  doorway  •f  one  of  its  markets  in  the  city 
of  Baltimore,  and  that  the  injuries  of  the  plain- 
tiff was  the  direct  result  of  this  negligence." 

It  was  undisputed  and  conceded  that  the 
trench  or  excavation  in  the  market  was  pat 
there  by  the  defendant  the  dty,  and  Its  con- 
tractors, and  they  knew  of  Its  existence,  at 
the  entrance  and  across  the  doorway,  at  the 
time  of  the  Injury  to  the  plaintiff,  and  that 


the  ownership  of  the  market  house  was  In  the 
mayor  and  dty  coundl  of  Baltimore. 

[S]  The  theoi7  of  the  plaintHTs  case  Is 
that  the  trench  or  excavation  or  obstruction 
at  the  entrance  or  doorway  of  the  mailcet 
was  a  nuisance,  existing  in  one  of  the  blgb- 
vrays  or  public  markets  of  the  dty  nnder  its 
control,  and  permitted  there  by  the  dty,  and 
It  was  this  negligent  act  that  caused  the  In- 
Jury.  The  duty  of  a  municipality  to  keep  the 
approach  to  Its  public  markets,  as  well  as 
all  other  parts  of  Its  streets  and  highways. 
In  a  safe  condition  for  public  travel  Is  well 
established  by  a  number  of  recent  decisions 
of  this  court.  In  Baltimore  City  t.  Beck,  96 
Md.  190,  53  Atl.  976,  we  said : 

"If  the  city  negligently  fails  fK>  to  do.  and 
persons  acting  without  negligence  are  injured, 
•  *  ♦  the  city  is  liable  in  damages  for  tM 
injuries  caused  by  such  neglect."  Balto  City  ▼. 
Walker,  98  Md.  643.  57  AU.  4;  Magaha  r. 
Hagerstown.  95  Md.  62.  51  Atl.  832.  93  Am.  St. 
Rep.  317;  Garrett  v.  Blackburn,  105  Md.  226. 
66  Atl.  31 ;  McCarthy  v.  Clark,  115  Md.  466; 
81  Atl.  12;  Annapolis  v.  Stallings,  125  Md. 
345.  93  Atl.  974. 

As  to  the  contention  that  there  was  a  total 
failure  of  evidence  to  show  how  the  acddent 
occurred,  or  what  caused  It,  or  that  the  neg- 
ligence of  the  defendants  produced  the  par- 
ticular Injury,  we  need  only  say  there  was 
some  evidence  to  support  the  theory  of  the 
plaintiff  that  she  stumbled  and  fell  at  the 
approach  of  the  doorway  of  the  market,  by 
reason  of  the  hole  or  excavation  that  bad 
been  made  and  li^t  uncovered  by  the  dty. 
The  weight  and  value  of  the  testimony  was 
for  the  Jury,  to  establish  the  facts  sought  to 
be  inferred,  under  proper  instructions  from 
the  court 

[<]  In  Benedick  v.  Potts,  88  Md.  64.  40  Atl. 
1067,  41  L.  R.  A.  478,  we  said : 

"Direct  proof  of  ncglieence  is  not  neceswiry. 
Like  any  other  fact,  negligence  may  be  establish- 
ed by  the  proof  of  circumstances  bom  which  its 

existence  may  be  inferred." 

As  the  Judgment  in  this  case  will  be  revers- 
ed and  a  new  trial  awarded,  we  shall  refrain 
from  any  further  comment  upon  the  evidence. 

[7]  We  do  not  understand  that  the  liability 
of  the  defendant  Nichols  Bros.  Is  Involved-  on 
this  appeal.  The  prayer  offered  upon  the 
part  of  Nichols  Bros.,  one  of  the  defendants. 
In  the  court  below,  withdrawing  the  case 
from  the  Jury,  was  conceded  by  the  plaintiff. 
The  prayer  was  granted  as  conceded,  and  un- 
der the  direction  of  the  court  the  Jury  render- 
ed a  verdict  on  behalf  of  these  defendants. 
There  was  no  exception  to  the  granting  ot 
this  prayer.  In  the  brief  on  behalf  of  the 
city.  It  Is  stated  that  at  the  conduslon  of  the 
plaintifTs  case  the  following  prayer  (mean- 
ing the  prayer  set  out  In  the  exception)  was 
offered  on  behalf  of  the  defendants  the 
mayor  and  dty  council  of  Baltimore  and  tbe 
Slnger-Pentz  Company. 

It  follows,  for  the  reasons  stated,  that  the 
Judgment  will  be  reversed,  and  a  new  trial 
awarded,  as  to  the  defendants  tbe  maiyor 
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and  dty  coundl  of  Baltimore  and  the  Slnger- 
Pentz  Company,  a  body  corporate. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs. 


STEVENS  T.  BLOOD. 

{Supreme  Court  of  Vermont.     Windham.     Feb. 

4.  1M6.) 

1.  TniAi,  <S=»417— Exceptions  to  Supficibw- 

CY   OF  EVIDENCR— WaIVEH. 

Exceptions  at  the  close  of  plaintiff's  evi- 
<ienoe  to  the  sufficiency  of  the  evidence  are  AvaiT* 
ed  by  proceeding  with  the  defense. 

JEd.  Note.— For  other  cnses,  see  Trial,  Cent 
Dig.  S  880;   Dec;  Dig.  «8=»417.] 

2.  Pratjd  «=s»13— Elements— Soientbb—Hap- 

HAZABD   FAI^EHOOD. 

Haphazard  falsehood,  intentionally  passing 
off  belief  for  knowledge,  and  fraudulent  suppres- 
sion of  the  truth,  furnish  the  element  of  knowl- 
edge to  make  the  representations  fraudulent. 

fEd.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  U  3-5;    Dec.  Dig.  «=»1.3.] 

8.  Sat^es  «=o53— Fraud— Evidence. 

In  an  action  to  recoiver  a  portion  of  the 
price  paid  for  horses,  evidence  held  to  justify 
the  jury  in  finding  defendant's  knowledge  of  the 
falsity  of  his  representations  or  its  equivalent 
fEd.  Note. — For  other  rases,  see  Sales,  Cent. 
Dig.  $i  118-144,  1045;    Dec  Dig.  «=»52.] 

4.  Fractd  «=»58—Aotionb— Evidence. 

IMrect  evidence  is  not  necessary  to  show 
that  defendant's  representations  are  fraudulent, 
but  the  fraud  may.  be  inferred  from  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §S  55-58;  Dec  Dig.  «3>68.] 

6.  S.\i.R8  «=»391— Reoovebt  or  Pbioe  Paid— 

Equitabue  Ehtoppci,. 

Where  the  purchaser  of  horses,  within  a 
reasonable  time  after  discovering  that  they  were 
not  as  represented,  retnrned  them,  rescinded  the 
contract  and  demanded  the  money  paid  and  bis 
note  for  the  balance  of  the  price,  and  subse- 
quently a  bank  holding  the  note  i>rocured  judg- 
ment thereon  and  sold  the  horses  in  partial  sat- 
Isfaction  thereof,  the  purchaser  at  all  times  dis- 
claiming any  interest  in  the  horses,  and  the  sell- 
er not  acting  upon  any  representation  or  act  of 
the  purchaser  to  his  injury,  the  application  of 
the  proceeds  of  sflle  of  the  horses  to  the  pay- 
ment of  the  judgment  does  not  estop  the  par- 
chaser  from  recovering  of  the  seller  the  price 
paid  for  his  fraud  in  the  original  sale  of  the 
horses. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  (g  1110-1127;   Dec.  Dig.  «=>391.] 
6.  BsTOPPEt,  e=>S5,  58— Equitable  Estoppei, 

— BUEMENTB— iNJtTRT. 

There  is  no  estoppel  unless  the  person 
claiminK  it  relies  on  the  conduct  of  the  person 
estopped,  is  induced  by  it  to  act,  and  will  be 
thereby  prejudiced  if  the  other  is  permitted  to 
assert  hiis  legal  right 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  136-141,  144,  146;  Dec.  Dig.  «=> 
65,  58.] 

Exceptions  from  Windham  County  Conrt; 
B.  L.  Waternum,  Jndga 

Action  by  H.  S.  Stevens  against  E.  B. 
Blood.  From  judgment  for  plaintiff,  defend- 
ant exce|>t8.    AfOrmed. 

Argued  before  MUN80N,  C.  J.,  and  WAT- 
SON, HASBJLTON,  POWERS,  and  TAY- 
LOR. JJ. 


Ryder  &  Oraliam,  of  Bellowsr  Falls,  for 
plalDtlff.  Barber  &  Barber,  of  Brattleboro, 
for  defendant 

TAYLOR,  J.  The  action  is  general  as- 
sumpsit to  recover  a  portion  of  the  pur- 
chase price  of  a  pair  ot  horses  sold  by  de- 
fendant to  plaintiff.  The  price  agreed  xiiwn 
was  $525.  At  the  time  the  horses  were  de- 
livered plaintiff  paid  $200  by  check,  and 
gave  defendant  his  note  for  $325,  payable 
in  three  months  at  tbe  People's  National 
Bank  In  Brattleboro.  The  ground  of  recov- 
ery was  fraud  in  tbe  sale  and  subsequent 
rescission.  The  trial  was  by  court  with 
Judgment  for  plaiutifir. 

At  the  close  of  plaintiff's  evidence  defend- 
ant moved  for  Judgment  in  his  favor,  and 
also  for  nonsuit,  upon  tbe  ground  that  plaLa- 
tlff  had  failed  to  make  out  a  case  in  that 
tbere  was  no  evidence  tending  to  show  sol- 
enter,  nor  that  the  alleged  representations 
were  fraudulently  made.  The  motions  were 
severally  overruled,  and  exceptions  noted. 
Again  at  the  dose  of  all  tbe  evidence  de- 
fendant renewed  said  motions  and  further 
moved  for  Judgment  in  his  favor  upon  the 
ground  that  plaintiff,  having  availed  himself 
of  the  proceeds  of  the  sale  of  tbe  horses  la 
question  In  part  satisfaction  of  a  Judgment 
against  tvim  in  favor  of  the  People's  National 
Bank,  thereby  affirmed  the  ccmtract,  and  is 
estopped  from  maintaining  the  suit  These 
motions  were  severally  overruled,  and  excep- 
tions noted.  Defendant  attempted  to  raise 
tbe  same  questions  by  exertions  to  the 
court's  findings.  Stripped  of  verbiage,  tbe 
questions  thus  presented  for  review  are: 

(1)  Was  there  evidence  t«idlng  to  show 
scienter? 

(2)  Is  tbe  plaintiff  estopped  from  main- 
taining this  suit  by  permitting  the  Judgment 
against  him  In  tbe  bank's  suit  to  be  reduced 
by  tbe  proceeds -of  the  sale  of  the  horses? 

[1]  Defendant  argues  the  exceptions  taken 
at  the  close  of  plaintiff's  evidence;  but  by 
proceeding  with  his  defense  he  waived  them. 
However,  we  consider  his  argument  as  ap- 
plied to  the  exceptions  taken  at  the  close 
of  all  the  evidence,  which  present  tbe  same 
questions,  though  now  affected  by  the  evi- 
dence subsequently  introduced. 

[2]  Was  there  evidence  tending  to  show 
scienter?  Scienter  implies  knowledge;  but 
to  avoid  a  contract  for  fraud  it  Is  not  nec- 
essary to  provd  that  the  party  charged  with 
fraud  had  actual  knowledge  of  the  falsity 
of  his  r^resentationa.  Haphazard  falsetaood. 
Intentionally  passing  off  belief  for  knowledge, 
and  fraudulent  suppression  of  the  truth,  are 
of  the  same  quality  as  conscious  misstate- 
ment of  facts,  and  furnish  the  element  of 
knowledge  required  to  make  the  false  rep- 
resentation fraudulent.  Slack  v.  Bragg,  83 
Vt.  404,  76  Atl.  148 ;  Hunt  v.  Lewis,  87  Vt 
628,  80  Ath  678.    Thus  representations  reck- 
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lessly  made  as  of  one's  own  knowledge,  with- 
out. In  fact,  knowing  whether  they  are  true, 
may  be  fraudulent.  Adams  t.  lAdeau,  84 
Vt  460,  79  Atl.  996;  Darling  v.  Stuart,  63 
Vt.  570,  22  Atl.  634;  Cabot  v.  Christie,  42 
Vt  121,  1  Am.  Rep.  313;  Wheeler  v.  Wheel- 
ock,  34  Vt  553.  If  a  person  makes  state- 
ments as  of  his  own  knowledge,  when  he 
knows  that  he  has  no  such  knowledge,  but  is 
stating  only  what  he  believes  to  be  true, 
and  the  statements  prove  false,  the  trans- 
action would  be  fraudulent  Corey  y.  Boyn- 
ton,  82  Vt  257,  72  Att.  987;  Johnson  v.  Gate, 
75  Vt  100,  63  Atl.  329.  In  such  case  he 
knowingly  passes  ofF  his  belief  as  knowledge 
of  the  fact  stated,  which  supplies  the  neces- 
sary element  of  scienter. 

[3]  Turning  to  the  transcript  which  Is 
made  controlling  on  this  question,  we  find 
that  there  was  evidence  tending  to  show 
the  following  facts:  PlaintifC  was  a  grocer 
at  Keene,  N.  H.,  and  defendant  conducted 
a  Uvery  business  and  dealt  in  horses  at  Put- 
ney, Vt.  Plaintiff  bad  a  conversation  with 
defendant  by  telephone  concerning  the  horses 
in  question,  in  which  he  inquired  whether 
they  were  afraid  of  automobiles  or  anything 
else.  Defendant  replied  that  they  were 
afraid  of  nothing.  PlainttfT  said  that  he 
wanted  the  horses  to  use  on  his  delivery 
wagons,  and  defendant  Informed  him  that 
they  were  suited  to  that  business.  A  meet- 
ing on  the  road  between  Putney  and  Keene 
was  arranged.  They  met  according  to  agree- 
ment and  plaintiff  examined  the  horses.  He 
asked  if  they  were  afraid  of  automobiles, 
motorcycles,  or  electric  cars.  Defendant  said 
they  took  no  notice  of  automobiles;  "they 
go  right  by  them."  Plaintiff  asked  U  they 
would  kick,  to  which  defendant  replied: 
"No,  sir;  you  cannot  make  them  kick." 
Plaintiff  explained  that  he  wanted  the  horses 
for  use  on  bis  grocery  teams,  and  asked  if 
they  would  work  single.  -Defendant  said 
that  they  would  work  either  way,  single  or 
double;  that  he  had  let  them  both  ways. 
Plaintiff  asked  if  they  would  stand  with  a 
weight  to  which  defendant  replied  that  they 
would,  and  added:  "Mr.  Stevens,  you  need 
not  be  afraid  to  buy  these  horses ;  you  take 
no  chances.  I  warrant  these  horses  just  as 
I  tell  you."  Thereupon  plaintlfl  purchased 
the  horses,  and  gave  the  <dieck  and  note  men- 
tioned above. 

Plaintiff  and  an  employe  took  the  horses 
to  Keene,  leading  them  behind  a  buggy.  On 
the  way  they  met  an  automotdle;  and,  though 
the  driver  stopped,  the  horses  were  so  fright- 
ened in  passing  it  that  they  shied  out  to  the 
limits  of  the  highway.  The  next  day  plain- 
tiff hitched  one  of  the  horses  to  a  buggy,  and 
found  it  so  frightened  at  automobiles  that  he 
returned  it  to  his  stable.  This  horse  was 
tried  on  a  delivery  wagon,  and  continued  to 
show  fear  of  automobiles,  and  was  also 
afraid  of  motorcycles  and  electric  cars.  It 
would  not  stand  with  a  hitch  weight,  but 
dragged  it  along  the  street    The  horse  did 


not  improve,  and  it  was  found  impracticable 
to  use  It  on  the  delivery  wagon.  The  other 
horse,  having  shown  signs  of  being  afraid  of 
automobiles,  was  placed  in  the  hands  of  a 
horse  trainer,  who  drove  it  on  the  streets  of 
Keene  In  a  breaking  sulky.  It  showed  a  good 
deal  of  fear  of  automobiles;  was  what  the 
trainer  called  "a  green-acting  horse."  When 
It  was  attempted  to  drive  it  past  an  automo- 
bUe,  It  would  "buck"  and  try  to  kick.  It 
would  also  kick  in  the  stable  at  persons  pass- 
ing behind  it  on  the  floor. 

Defendant  had  owned  the  horses  about  a 
year  and  a  half  before  selling  them  to  plain- 
tiff, and  they  had  been  used  in  different 
kinds  of  work  during  that  time.  Defend- 
ant's evidence  tended  to  show  that  they  were 
safe  and  good  to  work,  and  had  never  done 
anything  wrong  while  he  owned  them.  There 
was  no  testimony  of  instances  of  such  mis- 
conduct while  defendant  owned  them  as  they 
showed  after  they  were  sold  to  plaintlfl. 
There  was  also  no  evidence  that  the  horses 
had  ever  been  used  in  the  kind  of  work  that 
defendant  understood  they  were  to  be  put  to 
in  plaintiff's  business.  It  seems  incredible 
that  the  habits  and  disposition  of  these  hors- 
es should  have  changed  immediately  upon 
their  coming  into  plaintiff's  possession.  The 
circumstances  all  point  to  one  of  two  things: 
Either  the  defendant  knew  that  they  had 
the  vices  covered  by  his  representations;  or 
he  knew  when  making  the  representations 
that  he  was  wanting  in  knowledge  as  to  those 
matters. 

[4]  Direct  evidence  was  not  necessary  to 
support  plaintiff's  claim  that  defendant's 
false  representations  were  fraudulent  Fraud 
could  be  Inferred  from  the  circumstances. 
Oben  v.  Adams,  89  Vt  158,  94  AU.  506; 
Adams  V.  Ladeau,  84  Vt  460,  79  AU.  996; 
Compton  V.  Beedle  et  al.,  83  Vt.  287,  76  Atl. 
331,  30  Li  R.  A.  (N.  S.)  748,  Ann.  Caa  1912A, 
399.  The  evidence  clearly  made  a  case  from 
whlch^  the  court  could  infer  scienter  or  Its 
equivalent.  They  were  to  judge  the  weight 
of  the  evidence,  and  could  reject  such  testi- 
mony as  they  regarded  too  improbable  to  be 
worthy  of  belief. 

[S]  The  remaining  question  is  somewhat 
noveL  Against  objection  defendant  was  per- 
mitted to  show,  on  the  ground  of  estoppel, 
that  the  People's  National  Bank  brought  suit 
against  this  plaintiff  on  the  note  which  he 
gave  the  defendant,  in  which  suit  the  horses, 
then  being  in  defendant's  possession,  were  at- 
tached as  the  property  of  the  plaintiff;  that 
such  proceedings  were  had  therein  that  the 
bank  had  judgment  against  the  plaintiff  at 
the  April  term,  1912,  of  Windham  county 
court  for  the  amount  of  the  note;  that  the 
horses  were  sold  by  the  officer  who  made  the 
attachment,  pursuant  to  chapter  87  of  the 
Public  Statutes,  while  the  suit  was  pend- 
ing, and  the  proceeds  of  the  sale,  $^>4.10, 
paid  into  court;  that  after  judgment  against 
this  plaintiff  the  court  ordered  the  clerk  to 
pay  the  proceeds  of  the  sale  to  the  bank  to  ap- 
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ply  on  Its  Judgment,  which  was  done;  that 
thereafter  plaintiff  paid  to  the  banlc  the  bal- 
ance of  its  Judgment.  There  was  evidence 
tending  to  show  that  one  Farr  bid  off  the 
horses  at  the  sheriff's  sale,  and  that  defend- 
ant immediately  poichased  them  of  him. 
Plaintiff  produced  evidence  In  rebuttal  tend- 
ing to  show  that  he  did  not  consent  to  the 
sale  of  the  horses,  claimed  no  interest  in  the 
fund,  declined  to  give  an  order  on  the  clerk 
for  the  release  of  the  money,  and  that,  on  the 
application  to  the  court  fdr  the  order  to  pay 
over  the  money  to  the  bank,  plaintifTa  coun- 
sel stated  to  the  court  that  he  had  no  inter- 
est in  the  application.  On  discovering  that 
the  horses  were  not  as  represented,  and  with- 
in a  time  that  the  cqurt  finds  was  reasonable, 
plaintiff  returned  the  horses,  rescinded  the 
contract,  and  demanded  his  money  and  note. 
The  court  has  made  the  necessary  findings 
to  support  the  rescission,  which  was  perfect- 
ed upon  the  return  of  the  horses.  Is  the 
plaintiff  estopped  by  his  subsequent  conduct 
from  asserting  it?  If  so,  it  is  because  he 
must  be  said  to  have  waived  the  rescission, 
or  to  have  ratified  the  sale  of  the  horses  as 
his  property,  by  consenting  to  have  the  Judg- 
ment against  him  on  the  note  discharged  on 
payment  of  a  sum  less  than  the  full  amount. 
There  Is  nothing  in  the  evidence  to  show  an 
intentional  relinquishment  of  any  right  he 
had  because  of  the  rescission.  To  the  very 
last  he  was  protesting  that  he  was  not  Inter- 
ested in  what  was  done  with  the  horses  or 
their  proceeds.  The  bank  had  attached  prop- 
erty which  he  disclaimed  to  own,  ^nd  in  fact 
did  not  at  the  time  own.  He  suffered  Judg- 
ment on  the  note  in  the  hands  of  the  bank, 
because  as  to  it  he  had  no  available  defense. 
He  did  not  consent  to  the  sheriff's  sale,  and 
took  no  part  in  the  application  of  the  pro- 
ceeds thereof  to  the  Judgment.  In  effect,  he 
said:  Do  as  yon  like  with  It  He  did  nothing 
to  the  prejudice  of  the  defendant's  rights 
when  he  paid  only  what  was  demanded  of 
faim  in  satisfaction  <xf  Judgment,  as  he  was 
entitled  to  recover  all  that  he  was  forced  to 
pay  on  the  note.  Defendant  admits  in  Ills 
brief  that  he  was  not  lead  into  any  action 
on  the  strength  of  anything  that  plaintiff  did 
or  omitted  to  do,  though  he  says  he  is  enti- 
tled to  rely  on  plaintiffs  decision  accepting 
the  avails  of  the  sale  in  payment  of  the  Judg- 
ment against  him  as  a  defense  to  this  action. 
[61  Bat  there  was  no  estoppel,  unless  the 
defendant  relied  upon  the  conduct  of  the 
plaintiff,  was  Induced  by  it  to  act,  and,  thus 
relying  and  induced,  did  something  whereby 
he  will  I>e  prejudiced,  if  the  plaintiff  is  per- 
mitted to  assert  his  legal  right.  Boyce  t. 
Carpenter  et  al.,  80  Vt.  37,  66  AtL  888;  Boyn- 
ton  V.  Hunt,  88  Vt  187,  92  Atl.  153;  State  v. 
Heaphy,  88  Vt  428,  82  AU.  813;  Vermont  Ac- 
cident Ins.  Oo.  y.  Fletcher  et  aL,  87  Vt.  394, 
89  Atl.  480;  Cal.  Co.  Gr.  School  v.  Howard 
et  al.,  84  Vt  1,  7T  Atl.  877;  Pond  v.  Pond's 
Estate,  79  Vt.  352,  65  AU.  97,  8  L.  R.  A  (N. 


S.)  212.  AU  the  essential  alemeats  of  an  es- 
toppel are  wanting  in  this  case. 

Defendant  argues  that,  by  allowing  the 
horses  to  be  sold  as  his  property  and  by  us- 
ing the  avails  of  the  sale  to  pay  the  Judg- 
ment against  him,  plaintiff  reafflrmed  the 
contract,  and  so  is  estopped,  as  one  cannot 
both  affirm  and  deny  the  same  contract.  But 
the  evidence  fails  to  show  that  plaintiff  had 
anything  to  do  with  the  sale  of  the  horses; 
and,  if  he  could  in  any  event  reaffirm  the 
contract  after  a  perfected  rescission,  which 
we  do  not  decide,,  it  is  a  far  cry  to  say  that 
plaintiff  reaffirmed  it  by  anything  that  he 
did  in  connection  with  paying  the  tank's 
Judgment. 

Judgment  affirmed. 


STATE  T.  JOHK. 

(Sapreme  Court  of  Vermont     Washington. 

Febw  19.  1916.) 

1.  Intozioating  Iaquobs  «=>197— JinusDio- 
TioN  OF  Ofvbnsk— STATDTonr  Pbovisions. 

P.  S.  5231,  giving  city  courts  jurisdiction  to 
punish  offenses  relattcg  to  the  traffic  in  intoxi- 
CRting  liquor  if  the  respondent  pleads  guilty,  but 
giving  only  authority  to  bind  over  if  no  plea  of 

guilty  is  tendered,  is  repealed  l^  Acts  1015,  No. 
1,  i  1,  sdving  city  courts  jurisdiction  to  tiy 
and  determine  i>rosecutiong  for  all  misdemean- 
ors committed  within  their  several  counties,  and 
giving  no  appeal  to  the  county  courts,  and  sec- 
tion 27,  repealing  inconsistent  provisions, 
though  Acts  1915,  No.  171,  repealed  P.  S.  e. 
219,  but  re«nacted  section  52S1  as  section  41 
of  the  new  act 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  216;  Dec.  Dig.  *=»107.] 

2.  iNTOXIOATIRa    IjIQUOBS    «=9l97— JUBISDIC- 

TioN  OP  Offense— Statutoby  Pbovisions. 
Acts  1915,  No.  91.  giving  city  courts  juris- 
diction of  prosecutions  for  all  misdemeanors 
within  their  several  counties,  which  went  into 
effect  August  1,  1915,  does  not  conflict  witli 
Acts  1915,  No.  171,  relating  to  the  jnriadiction 
of  city  courts  as  to  offenses  against  the  liquor 
law,  which  cannot  go  into  effect  until  May  1, 
1016;  the  jurisdiction  of  the  city  court  being 
dptermined  by  the  former  until  the  latter  takes 
effect 

[Ed.  Note.— For  other  cases,  see  Intoxicatlni? 
Liquors,  Cent  Dig.  {  216;    Dec.  Dig.  «=s>197.] 

Exceptions  from  City  Court  of  Barre;  H. 
William  Scott  Judge. 

Mary  John  was  convicted  of  selling  In- 
toxicating liquor  without  authority,  and  ex- 
cepts.    Exceptions  overruled. 

Argued  before  MUNSON,  O.  J.,  and  WAT- 
SON, HASBLTON,  POWERS,  and  TAY- 
LOR,   JJ. 

Fred  E.  Gleason,  State's  Atty.,  of  Mont- 
pelier,  for  the  State.  Richard  A  Hoar,  of 
Barre,  for  respondent. 

MUNSON,  Ci  J.  The  respondent  was  tried 
and  convicted  in  the  city  court  of  Barre  on  a 
charge  of  selling  intoxicating  liquor  with- 
out authority.  The  question  presented  is 
whether  this  proceeding  was  within  the 
court's  Jurisdiction. 
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Chapter  219  of  the  Public  Statutes,  com 
prising  sections  5101  to  5247,  relates  to  the 
traffic  in  intoxicating  liquor.  P.  S.  5231, 
gives  municipal  and  city  courts  jurisdiction 
to  punish  offenses  under  this  chapter  if  the 
respondent  pleads  guilty,  but  gives  only  the 
authority  to  bind  over  if  no  plea  of  guilty  is 
tendered.  P.  S.  5232,  provides  for  taking  the 
recognizance  of  witnesses  for  their  appear- 
ance at  county  court  in  such  cases  where  the 
respondent  is  bound  over. 

Section  1  of  No.  91,  Acts  of  1915,  an  act 
relating  to  the  jurisdiction  of  municipal 
courts,  which  was  approved  April  2  and  be- 
came effective  August  1,  1915,  gives  munici- 
pal and  city  courts  jurisdiction  to  try  and 
determine  prosecutions  for  all  misdemeanors 
committed  -within  their  several  counties, 
and  provides  for  a  common-law  Jury,  and 
gives  no  appeal  to  the  county  court.  All  in- 
consistent provisions  are  repealed  by  section 
27  of  the  act  The  determinative  Inquiry 
Is  whether  this  act  repeals  P.  S.  5231. 

[1]  In  considering  this  question  It  will  be 
necessary  to  refer  to  No.  171,  Acts  of  1915, 
which  was  approved  March  12th,  and  is 
entitled  "An  act  to  prohibit  the  sale  of  In- 
toxicating liquors."  This  act  Is  to  be  sub- 
mitted to  the  people  at  their  annual  town 
meetings,  and,  if  adopted  by  a  majority  vote, 
is  to  talce  effect  May  1,  1916,  and  if  not  so 
adopted,  is  to  take  effect  May  1,  1927.  Sec- 
tion 41  of  this  act  is  identical  with  P.  S.  5231, 
exi-ept  that  the  word  "chapter"  is  changed 
to  "act";  and  section  42  is  the  same  as  P. 
S.  5232.  Section  56  Is  In  terms  a  repealof 
chapter  219  and  all  amendments  thereof,  and 
of  all  other  provisions  inconsistent  with  the 
act. 

It  is  obvious  that  the  provision  of  the 
Public  Statutes  which  limits  the  jurisdiction 
of  municipal  courts  in  disposing  of  liquor 
prosecutions  to  cases  where  the  respondent 
pleads  guilty  Is  inconsistent  with  the  lan- 
guage of  No.  91,  Acts  of  1915,  which  author- 
izes them  to  try  and  finally  determine  prose- 
cutions for  all  misdemeanors.  But  the  re- 
spondent contends  that  the  language  of  No. 
91  must  yield  to  the  intention  of  the  Legis- 
lature as  evidenced  by  other  enactments  on 
the  subject.  Two  lines  of  argument  are 
presented  in  support  of  this  claim. 

It  is  argued  that  P.  S.  5231,  and  No.  91, 
Acts  of  1915,  can  be  harmonized  by  treating 
the  later  enactment  as  a  general  provision, 
not  applicable  to  the  special  class  of  misde- 
meanors covered  by  the  earlier  statute.  This 
might  be  done  if  the  various  connected  stat- 
utes afforded  evidence  that  the  Legislature 
so  Intended ;  but  we  think  a  contrary  intention 
Is  manifest.  The  recent  enactments  relating 
to  municipal  courts,  concluding  with  No. 
91,  show  a  legislative  purpose  to  establish 
throughout  the  state  a  system  of  lower  trial 
courts  of  enlarged  Jurisdiction;  and  it  Is 
difficult  to  find  in  the  several  provisions  any 


evidence  of  an  Intention  to  except  this  cUs 
of  cases  from  the  operation  of  the  final  en- 
actment. 

Respondent's  counsel  bases  a  furtber  ar- 
gument regarding  the  legislative  Intent  on 
the  fact  that  the  Legislature,  which  is  claim- 
ed to  have  repealed  P.  S.  6231-82  by  the  en- 
actment of  No.  91,  embodied  the  same  pro- 
visions In  No.  171 — a  measure  which  was  un- 
der consideration  at  the  same  time.  Bat 
these  provisions,  If  they  become  effective  as 
thus  embodied,  will  become  so  in  connectloD 
with  a  radical  change  In  the  law  relating 
to  intoxicating  liquor;  and  we  cannot  say 
but  that  the  Legislature  had  a  definite  pur- 
pose in  providing,  as  a  part  of  the  proposed 
change  that  this  class  of  cases  should  go 
for  determination  to  the  higher  trial  court 
So  no  conclusion  favorable  to  the  respond- 
ent's claim  can  be  drawn  from  this  pro- 
vision. 

[2]  There  is  no  inconsistency  between  the 
two  acts  of  1915.  Section  1  of  No.  91  can  be 
given  effect  as  a  repeal  of  P.  S.  5231,  withont 
conflicting  with  section  41  of  No.  171  as  a  re- 
enactment  of  the  same  provision.  The  first 
took  effect  August  1, 1915 ;  the  second  canm^ 
take  effect  until  May  1,  1916.  The  JurlHlio 
tlon  of  the  city  court  Is  to  be  determined  by 
the  first-named  act  until  the  second  goes  into 
effect 

Judgment  that  there  is  no  error  and  that 
the  respondent  take  nothing  by  ber  excep- 
tions. 


OSHA  T.  HIGGINS  et  aL 

(Supreme  Court  of  Vermont    Orange.    Feb.  7, 
1916.) 

1.  Appeal  and  Erbob  «=»518— Rbcobd— Di- 

MUBBEB— WaIVEB. 

Wliere  the  record  on  appeal  does  not  show 
that  the  demurrer  in  defendant's  answer  to 
plaintiff's  bill  for  the  foreclosure  of  a  mortsas« 
was  brought  forward  for  hearing  before  the  caw 
was  heard  on  the  merits,  such  demurrer  stands 
as  waived  on  appeoL 

[Ed.  Nota— For  other  cases,  see  Appeal  «n<l 
Error,  Cent  Dig.  §§  2342-2355;  Dec  Dig.  «=> 
51S.] 

2.  HOKTQAGES  «=>458— FOBECLOSUBB— AJffiSB- 

INO  Pleadings— DiscBETioN. 

Allowing  amendments  to  plaintifTs  bill  for 
foreclosure  of  a  mortgage  waa  within  the  dis- 
cretion of  the  chancellor. 

[Ed.  Note. — For  other  cases,  see  Mortgagts, 
Cent  Dig.  SS  1339-1342 ;  Dea  Dig.  <8=»458.J 

3.  Appeai.  and  Ebhob  i3=»266  —  Evioe.nce  —  ' 
Master's  Refobi  —  Failure  to  Exceit  — 
Waiveb. 

Where,  in  proceedings  to  foreclose  a  mort- 
gage, the  facts  were  tried  by  special  master  tnl 
exceptions  to  the  master's  rulings  on  qiiestions 
of  evidence  were  rescrve<l  during  the  nearinj, 
but  no  exceptions  were  taken  to  the  report  be- 
cause of  such  rulings,  such  questions  were  not 
reserved  for  consideration  on  appeal;  they  be- 
ing waived  under  P.  &  1268. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1552-1565.  15fe-1571; 
Dec.  big.  «=»266.] 
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4.   MOBTOASES  «=»27  — StTIT  TO  FOBECXOm — 

DiSCLAIVBB— BmcT. 

In  proceedings  to  foredose  a  mortgage  ex- 
ecuted by  a  ■wite  in  wlucfa  her  husband  had  not 
joined,  an  appearance  by  him  and  plea,  disclaim- 
ing any  interest  in  the  real  estitte,  rendered  the 
transaction  an  equitable  mortgage,  since  such 
disclaimer  -was  a  renunciation  by  the  husband 
of  his  marital  rights  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent,  Dig.  gi  43,  45-63,  B5 ;   Dec.  Dig.  <g=>27.J 

6.   MORTGAOKS  •salSl— EQinTABLB  MOBIOAO- 
KS— PBIOBlrTT. 

A  married  woman  parchased  land,  giving  a 
mortgage  for  part  of  the  price  and  borrowing 
.money  for  the  cash  payment,  giving  a  second 
mortgage  to  secure  payment,  the  second  mort- 
gagee  having  full  knowledge  of  the  vendor's  prior 
claim.  The  husband  did  not  join  in  the  mort- 
gages, but  in  foreclosure  proceedings  he  ap- 
peared and  disclaimed.  Meld,  that  the  second 
mortgagee  had  no  rights,  either  under  his  mort- 
gage or  an  attachment,  prior  to  the  first  mort- 
gage. 

(Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  307,  309-311,  314-329,  332-336; 
Dec  Dig.  «=»151.] 

Appeal  In  Chancery,  Orange  County; 
Leighton  P.  Slack,  Chancellor. 

rroceedlngs  for  foreclosure  of  a  mortgage 
by  Guy  A.  Osha  against  Leila  M.  Higgins, 
lAtber  J.  Hlgglns,  and  Eben  O.  Avery.  From 
a  decree  for  plaintiff,  defendant  Avery  ap- 
peals.   Reversed,  with  directions. 

The  following  facts  were  fotmd  by  the 
cbancellmr:  The  defendants  Luther  J.  Hlg- 
glns and  Leila  M.  Higgins,  at  the  time  when 
the  deed  and  mortgages  herein  referred  to 
were  executed,  April  17,  1914,  were  and  ever 
since  have  been  husband  and  wife.  Leila 
and  her  three  children  were  then  living  with 
her  mother  at  South  Royalton,  this  state. 
Lather  was  then  living  in  the  state  of  Con- 
necticut, and  for  aught  appearing  still  lives 
there.  On  the  day  named,  Leila,  assisted  by 
defendant  Avery,  made  a  trade  for  the  plain- 
tiff's place,  situated  in  the  village  and  town 
of  Randolph,  this  state.  The  terms  of  the 
trade  were  that  the  plaintiff  should  deed  the 
place  to  Leila  for  the  purchase  price  of  ?2,- 
200;  that  the  plaintiff  should  hare  $500  In 
cash,  and  a  note  for  the  remainder,  $1,700, 
payable  on  demand,  secured  by  a  first  mort- 
gage on  the  premises.  These  terms  of  the 
trade  were  fully  understood  and  agreed  to  by 
Leila  and  Avery  -and  the  plaintiff.  Beyond 
assisting  Lelia  in  making  the  purchase,  Avery 
had  no  Interest  in  any  part  of  the  transac- 
tion, except  that  he  furnished  the  $500  with 
which  to  make  the  cash  payment.  He  agreed 
to  pay  the  plaintiff  that  sum,  and  did  so; 
but  as  between  Avery  and  Leila  this  was  a 
loan  by  him  to  her  of  that  sum.  The  terms 
being  agreed  upon,  all  three  went  to  the 
town  clerk,  a  Mr.  Briggs,  and  he  made  the 
papers  then  considered  necessary  by  the  par- 
ties to  carry  out  the  trade.  The  plaintiff  and 
his  wife  executed  and  delivered  to  Leila  a 
warranty  deed  of  the  premises ;  Lelia  signed 
and  delivered  to  the  plaintiff  a  promissory 
note  for  $1,700,  payable  on  demand,  with  in- 


tereet  at  5  per  «ent  pefr  annum,  and  also  exe- 
cuted and  delivered  to  him  a  first  mortgage 
on  the  land  conveyed  to  her  by  him,  to  secure 
the  payment  of  the  note ;  and  she  gave  Av- 
ery a  note  for  $500  to  cover  the  sum  he  had 
paid  to  the  plaintiff  on  the  purchase  price, 
and  to  secure  the  same  executed  and  deliver- 
ed to  Avery  a  second  mortgage  on  the  prem- 
ises.   This  mortgage  contained  the  clause: 

"That  they  [the  premises]  are  free  from  any 
inoambrance,  except  a  prior  mortage  this  day 
given  to  Guy  A.  Osha  [the  plaintiffj  for  seven- 
teen hundred  doUars." 

It  was  then  understood  by  the  plaintiff, 
Leila,  and  Avery  that  the  mortgage  to  the 
plaintiff  was  a  good  and  valid  first  mortgage ; 
and  Avery  understood  that  he  was  to  have, 
and  agreed  to  take,  a  second  mortgage  on  the 
premises  to  secure  the  payment  of  his  note 
for  $5Q0.  The  defendant  Luther  J.  Biggins 
did  not  Join  in  either  mortgage.  Avery  then 
knew  that  Leila  had  a  husband  living,  but 
did  not  know,  nor  did  she,  that  It  was  nec- 
essary for  the  husband  to  join  with  his  wife 
in  a  mortgage  of  her  real  estate.  Briggs 
did  not  know  that  Lelia  had  a  husband  liv- 
ing, but  did  know  It  was  necessary  for  a  hus- 
band to  join  with  his  wife  in  a  mortgage  of 
her  real  estate.  The  plaintiff  did  not  know 
either  of  these  facts,  but  his  information  con- 
cerning her  children  was  sufficient  to  put 
him  upon  inquiry  as  to  her  having  a  husband. 
He  made  no  inquiry,  and  the  subject-matter 
was  not  mentioned  by  any  of  them.  Before 
these  proceedings  in  equity  were  begun,  Av- 
ery brought  suit  against  IiClia  on  his  above- 
mentioned  note,  and  attached  the  real  estate 
conveyed  to  her  by  the  plaintiff.  By  their 
several  answer.s  filed  in  this  case,  Leila  ad- 
mite  the  allegations  in  the  bill,  and  declines 
to  make  any  defense  thereto,  and  Luther 
denies  that  he  has  any  Interest  in  said 
real  estate,  and  leaves  the  plaintiff  to  his 
remedy  against  her.  A  decree  was  rendered 
for  the  plaintiff,  from  which  Avery  appealed. 

Argued  before  MUNSON,  O.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

March  M.  Wilson,  of  Randolph,  for  orator. 
Richard  A.  Hoar  and  Alland  Qt.  Fay,  both  of 
Barre,  for  defendant  Avery. 

WATSON,  J.  [1]  The  record  does  not 
show  that  the  demurrer  In  the  answer  of  de- 
fendant Avery  was  brought  forward  for  hear- 
ing before  the  case  was  heard  on  the  merits, 
BO  the  demurrer  stands  as  waived.  Congrega- 
tional Church  V.  Cutler,  76  Vt  338,  57  AtL 
387. 

[2,  S]  The  amendments  to  the  bill  were 
within  the  discretion  of  the  chancellor. 
Some  exceptions  were  taken  to  rulings  on 
questions  of  evidence,  during  the  bearing 
upon  the  merits,  but  it  does  not  appear  that 
any  exceptions  were  taken  to  the  report  be- 
cause of  such  rulings.  These  questions  are 
therefore  not  before  us.    This  is  so  by  stat- 
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ute  <P.  S.  1268),  In  construing  which  it  has 
been  held  in  many  cases  that  unless  saved  by 
exceptions  filed  to  the  report,  such  questions 
shall  be  treated  as  waived.  The  latest  case 
in  which  sudi  holding  was  had  is  Hooker, 

Corser  &  MitcheU  Co,  v.  Hookw,  89  Vt. , 

85  AtL  649. 

[4,  B]  In  bis  answer  to  the  bill,  Luther  J. 
Hlgglns,  the  husband  of  Lelia  M.,  stated  that 
he  had  no  Interest  In  said  real  estate,  and 
leaves  the  plaintiff  to  his  remedy  against 
her.  This  amounted  to  a  renunciation  by 
him  ol  his  marital  rights  in  the  property,  in 
consequence  of  which  the  sole  mortgage  deed 
of  the  wife  to  the  plaintiff  to  secure  a  part  of 
die  purchase  money  conveyed  an  equitable 
interest  in  the  land — ^It  constituted  an  equi- 
table mortgage  thereon.  Frary  y.  Booth,  37 
Vt.  78 ;  Buchanan  T.  Cbamberlin,  noticed  In 
case  last  cited,  37  Vt  84 ;  Dietrich  t.  Hutch- 
inson, 81  Vt  160,  69  Ail.  661;  Blondln  v. 
Brooks,  83  Vt  472,  76  Ati.  184.  Avery  assist- 
ed Leila  M.  In  creating  this  equitable  mort- 
gage as  a  first  Incumbrance  upon  the  proper- 
ty, and  he  agreed  that  the  mortgage  given  by 
her  to  him,  on  the  same  premises,  at  the 
same  time,  should  be  a  second  incumbrance. 
Thus  having  fuU  Imowledge  of  the  plaintiff's 
prior  equitable  mortgage,  Avery  can  have  no 
rights  in  the  property,  either  by  virtue  of  Ms 
•equitable  mortgage  or  imder  his  attachment 
except  such  as  are  subject  thereto.  Dietrich 
T.  Hutchinson,  cited  above;  Fi-ary  v.  Booth, 
cited  above;  Morrill  y.  Morrill,  58  Vt  74, 
38  Am.  Rep.  669. 

The  foregoing  covers  all  there  is  of  sub- 
stance to  the  case,  and  the  plaintiff  Is,  in 
•equity,  entitled  to  a  decree  of  strict  foreclo- 
sure against  all  the  defendants,  giving  them 
a  reasonable  time  in  which  to  redeem.  The 
decree  below  goes  further,  and  beyond  what 
the  allegations  of  the  bill  or  the  facts  found 
warrant 

Decree  reversed,  and  cause  remanded,  with 
directions  that  a  decree  be  entered  that  un- 
less the  defendants  pay  to  the  clerk  of  the 
court  for  the  benefit  of  the  plaintiff  the  stun 
due  in  equity  with  interest  thereon  from  the 
date  of  the  decree,  together  with  the  costs  of 
suit  in  the  court  of  chancery,  less  the  de- 
fendants' costs  in  this  court,  within  a  rea- 
sonable time  to  be  fixed  by  that  court,  the  de- 
fendants, and  each  of  them,  and  all  i)ersons 
claiming  imder  them,  shall  be  forever  barred 
of  all  equity  of  redemption  in  the  premises. 


STATE  V.  WESTON. 

SAME  y.  NORTH. 

(Supreme  Gourt  of  Vermont.     Washington. 

Feb.  7. 1916.) 

1.   iNniCTMBNT    AND    INFOBUATION    l8=9l39    — 
ASXTLTEBT— TnCE— FAILURK  TO  ALLEOB. 

Where  an  information  for  adultery  failed  to 
allege  the  time  of  the  commUsion  of  the  crime, 
such  omission  was  not  a  defect  of  substance  ren- 
dering the  information  insufficient,  but  was  a 


formal  defect  which  mat  tie  objected  to  Iv 
tion  to  quash  before  the  jury  is  swoni  nnder 
P.  S.  2263,  providing  that  objections  for  much 
defects  shall  be  taken  by  motion  to  qnaah  befoi« 
the  jury  is  iwwn. 

[£id.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  473;  Dei^  Die- 
<3s»189.] 

2.  Indictment  and   Infobkation   4=s»S7   — 
Failttbe  to  Au-bqe  Tnoc— JuBiSDicxion — 

Under  P.  S.  2272,  providing  that  no  infor- 
mation shall  be  held  bad  nor  the  trial  thereunder 
affected  by  reason  of  omitting  to  state  the  time 
at  which  the  offense  was  committed  where  time 
is  not  the  essence,  where  it  sliaU  appear  from 
the  information  that  the  court  liaa  jorisdiction 
of  the  oSenae,  a  failure  to  allege  the  time  of 
commission  in  an  information  for  adnlt^rr  did 
not  render  the  court  without  jurisdiction  to  try 
accused  for  such  offense,  since  tiie  richt  of  the 
court  to  render  judgment  does  not  depedtl  opoa 
whether  or  not  the  information  shows  the  offense 
to  be  within  the  statute  of  limitations,  but  upon 
whether  the  proof  discloaes  an  offense  within  the 
statutory  period. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  244-256;  Dec. 
Dig.  «=»87.] 

3.  Indictment  and  Information  «=356 — Ax- 
I.EOINQ  Time— Statute— VAUDnrr. 

In  providing  that  an  information  sliall  not 
t>e  bad  or  the  proceedings  affected  by  reason  of 
such  omission,  such  section  is  not  invalid  as  to 
one  charged  with  adultery,  as  violative  of  the 
constitutional  provision  entitling  one  accnsed  of 
crime  to  be  informed  of  the  cause  and  nature  of 
the  accusation,  since  time  is  not  the  essence  of 
that  offense,  and  an  information  otherwise  good 
informs  the  accused  of  the  cause  and  nature  ol 
the  accusation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  175,  176;  I>ec 
Dig.  «=»50.] 

4.  Adultery  ®=>14  —  Adulterous  Inclina- 
tion —  Circumstantial  Evidence  —  Sum- 

OIXNOT. 

In  order  to  establish  an  act  of  adultery  by 
circumstantial  evidence  it  is  not  necessary  to 
prove  a  previous  adulterous  inclination,  the  rule 
simply  being  that  such  facts  and  circamstanc«s 
must  be  proved  as  oi  thtit  own  nature  and 
tendency  satisfy  the  jury  that  the  act  charged 
has  been  committed, 

[Ed,  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  Sg  27,  31,  32;    Dec.  Dig.  «=»14.] 

5.  Criminal  Law  «=)1059— Inbtbuotion — ^In- 
advertent MlBBEADINO  IN  GHAROE— EXCEP- 
TION—SUFFICIENCT. 

Where,  in  a  trial  for  adultery,  an  instroc- 
tion  read,  "from  these  facts  you  may  find  an 
adulterous  inclination,"  and  the  court  in  charr- 
ing the  jury  inadvertently  used  the  word  "must" 
for  "may,"  a  general  exception  to  the  instruc- 
tion raised  no  question  on  appeal,  there  being 
nothing  in  such  exception  to  call  the  judge's  at- 
tention to  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lyaw.  Cent  Dig.  g  2671 ;   Dee.  Dig.  «s>1068.] 

6.  Adultebt  «=»15— Tmb  — Vabiahcb  — Iir- 

BTBUOTION. 

An  information  for  adultery  chaiged  the  of- 
fense as  committed  on  March  Slst  There  was 
evidence  tending  to  show  that  defendants  did  not 
go  to  the  bedroom  in  which  the  offense  took  place 
until  after  2  o'clock  in  the  morning  of  April  IsL 
Held,  that  charging  the  jury  that  all  the  evi- 
dence tended  to  show  the  offense  to  have  been 
committed  on  March  3l8t  was  not  error, 

[Ed.  Note.— For  other  cases,  see  Adultery. 
Cent.  Dig.  fg  34-36;   Doc.  Dig.  *=»1S.] 
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Exceptions  from  Wasblogton  County 
Court;  Zed  S.  Stanton,  Judge. 

Lncy  Weston  and  Wesley  North  were  tried 
together  by  consent  for,  and  convicted  of, 
adultery,  Wesley  North  excepted  to  the  Judg- 
ment. There  being  no  allegation  of  time  in 
the  Information  against  Lucy  Weston,  judg- 
ment was  arrested  as  to  her,  and  the  state 
excepted.  Judgment  in  arrest  reversed,  and 
sentence  lmi>osed.  Exceptions  of  Wesley 
Korth  oTermled,  and  exceptions  of  the  state 
sustained. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Richard  A.  Hoar  and  Alland  O.  Fay,  both 
of  Barre,  for  respondents.  Fred  E.  Oleason, 
State's  Atty.,  of  Montpelier,  for  the  State. 

MUNSON,  (X  J.  The  respondents  in  these 
two  cases,  whose  exceptions  have  been  heard 
together,  were  tried  together  with  their  con- 
sent, on  informations  which  severally  charg- 
ed each  with  committing  adultery  with  the 
other.  There  was  a  verdict  of  guilty  as  to 
both,  and  Judgment  thereon  against  Wesley 
North.  There  was  no  allegation  of  time  in 
the  information  against  Lucy  Weston,  and 
Judgment  was  arrested  as  to  ber  because  of 
this  defect.   The  state  excepted  to  the  ruling. 

[1]  Section  2263  of  the  PubUc  Statutes, 
first  enacted  in  1870,  provides  that  "objec- 
tions to  a  complaint.  Information  or  indict- 
ment, for  a  formal  defect  apparent  upon  the 
face  thereof,  shall  be  taken  by  demurrer,  or 
motion  to  Quasb,  before  the  Jury  is  sworn," 
and  authorizes  Uie  court  to  have  an  amend- 
Doent  thereof  made  forthwith.  The  respond- 
ent contends  that  the  want  of  an  allegation 
of  time  is  a  defect  of  substance,  and  so  not 
within  the  requirement  of  this  section.  But 
failures  In  regard  to  allegations  of  time  were 
classed  by  our  court  as  formal  defects  before 
this  provision  was  enacted.  State  v.  La  Bore, 
28  Vt  765;  State  v.  LItch,  33  Vt  68.  And 
th^  have  usually  been  so  classed  In  other 
Jurisdictions.  Commonwealth  v.  Wolcott,  110 
Mass.  67;  Commonwealth  v.  Hill,  2  Pears. 
(Pa.)  482;  People  ▼.  Kelly,  6  Gal.  210;  State 
T.  Arnold,  107  N,  C.  861,  11  S.  B.  990;  Com- 
monwealth V.  C.  &  O.  Ry.  Co.,  128  Ky.  749, 
110  S.  W.  253;  State  v.  Sammons,  95  Ind.  22. 

[2]  P.  S.  2272  provides  that  no  complaint, 
Information,  or  indictment  shall  be  held  bad, 
nor  the  trial.  Judgment,  or  other  proceedings 
thereon  be  affected,  by  reason  of  any  of  cer- 
tain Bi)ecifled  omissions  or  defects,  among 
which  is,  "omitting  to  state  the  time  at 
which  the  offense  was  conmiltted  In  any  case 
where  time  Is  not  the  essence  of  the  offense." 
The  section  concludes  with  the  words,  "where 
It  shall  api>ear  by  the  complaint.  Information 
or  indictment,  tlmt  the  court  has  Jurisdiction 
of  the  oOense";  and  the  respondent  treats 
this  provision  as  limiting  the  effect  of  the 
clause  r^ardlng  the  failure  to  state  the  time. 
But  the  frame  and  punctuation  of  the  sec- 


tion as  originally  enacted  show  plainly  Chat 
these  wOTds  were  Intended  to  apply  only  to 
the  defect  therein  last  before  mentioned—* 
the  want  of  a  proper  and  perfect  venue.  Acts 
1882,  No.  86,  i  1. 

These  considerations.  If  accepted  as  condu* 
sive,  leave  no  ground  for  the  respondent's 
further  argument,  that  an  allegation  of  time 
Is  necessary  to  bring  the  offense  within  the 
statute  of  limitations,  and  so  within  the  Ju- 
risdiction of  the  court  But  we  think  the 
question  presented  by  the  want  of  this  allega- 
tion is  not  Jurisdictional.  We  are  aware  that 
Judge  CoUamer  says  In  State  v.  Bacon,  7  Vt 
219,  that  where  the  indictment  fails  to  show 
when  and  where  the  offense  was  committed, 
it  is  impossible  to  say  whether  the  court  has 
Jurisdiction  of  the  crime;  but  the  opinion 
proceeds  at  once  to  consider  the  element  of 
venue.  Before  the  statute  of  1870,  a  precise 
allegation  of  time  was  held  to  be  essential, 
but  it  was  never  held  that  the  date  alleged 
must  be  the  true  time.  State  v.  O'Keefe,  41 
Vt  691.  The  right  of  tbe  court  to  render 
Judgment  does  not  depend  upon  whether  the 
Information  shows  or  falls  to  show  an  allega- 
tion of  time.  The  question  In  either  case  Is 
whether  the  proof  shows  an  offense  within 
the  statutory  period.  State  v.  Whipple,  57 
Vt  637 ;  United  States  v.  Cook,  17  Wall.  168, 
21  L.  Ed.  538. 

[3]  But  the  respondent  contends  that  if  the 
statute  is  thus  construed,  it  violates  the  pro- 
vision of  our  Constitution  which  entitles  one 
accused  of  crime  to  be  informed  of  the  cause 
and  nature  of  the  accusation.  It  is  clear 
that  an  allegation  of  time  which  would  have 
complied  with  the  law  as  it  stood  before  the 
passage  of  this  statute,  would  have  added 
nothing  to  the  knowledge  conveyed  to  the 
respondent  by  the  Information  as  framed. 
She  was  fully  informed  of  the  cause  and  na- 
ture of  the  accusation.  See  State  v.  Noakes, 
70  Vt  247,  40  Atl.  249.  It  Is  certain  that 
time  Is  not  of  the  essence  of  the  offense  charg- 
ed. The  same  question  has  been  raised  in 
other  Jurisdictions  having  the  same  statutory 
and  constitutional  provisions,  and  the  validi- 
ty of  the  statutes  has  been  sustained.  Ket- 
line  V.  State,  59  N.  J.  Law,  468,  36  Atl.  1033; 
Thompson  v.  State,  25  Ala.  41. 

So  the  court  erred  In  sustaining  the  motion 
of  Lucy  Weston  in  arrest  of  Judgment.  It 
remains  to  consider  the  exceptions  taken  dur- 
ing the  trial  by  respondent's  counsel.  The 
questions  presented  are  applicable  to  both 
respondents. 

[4]  Respondents'  counsel  claimed  that  an 
act  of  adultery  could  not  be  established  by 
circumstantial  evidence,  without  proof  of  a 
previous  mutual  adulterous  inclination,  and 
saved  the  question  by  a  motion  for  a  direct- 
ed verdict,  by  a  request  to  charge,  and  by 
exceptions  to  the  charge  as  given.  It  is 
urged  in  support  of  this  claim  that  there  was 
nothing  In  the  testimony  regarding  the  pre- 
vious acquaintance  of  these  parties  that  in- 
dicated any  improper  iutlmacy.  or  aditlterous 
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disposition.  TUs  position  may  have  been 
taken  in  view  of  certain  evidence  regarding 
the  pFevlous  relations  of  the  parties  in  State 
V.  Brink,  68  Vt.  659,  35  Atl.  492.  But  the 
rule  is  simply  that  such  facts  and  circum- 
stances must  be  proved  as  of  their  OMna  na- 
ture and  tendency  satisfy  the  jury  that  the 
act  charged  has  been  committed.  State  v. 
Kimball,  74  Vt  223,  227,  62  Atl.  430.  The 
evidence  showing  the  circumstances  under 
which  these  parties  met  in  Montpeller,  and 
went  together  to  Barre  and  to  the  house  of 
Mr.  Is.  Fountain,  and  the  facts  that  they 
presented  themselvee  there  as  man  and  wife, 
and  went  to  a  bedroom  together  for  the 
night,  were  sufficient  evidence  of  their  in- 
clination and  purpose. 

[6]  It  appears  that  in  charging  the  jury 
regarding  the  bearing  of  these  facts  and 
circumstances  the  court  used  the  words,  "If 
you  find  these  facts,  you  must  find  from  these 
facts  that  they  had  an  adulterous  inclina- 
tion." The  re^)ondent's  brief  treats  this,  not 
as  the  statement  of  a  further  fact  which  the 
jury  must  find  in  order  to  convict,  but  as 
the  statement  of  a  conclusion  which  neces- 
sarily followed  from  the  facts  previously  stat- 
ed, If  found,  and  the  last  is  perhaps  the  most 
natural  meaning.  Tbking  this  to  be  the  mean- 
ing, the  maker  of  the  brief  claims  serious  in- 
jury from  the  use  of  the  word  "must."  But 
the  couna^  who  took  the  exception  did  not 
understand  that  this  word  had  been  used,  tor 
the  exception  taken  was  to  the  instruction 
that  "from  these  lacts  you  mav  find  an  adul- 
terous inclination."  If  the  instruction  given 
was  made  erroneous  by  an  Inadvertent  use 
of  the  imperative  auxiliary,  there  was  noth- 
ing in  the  exception  to  call  the  judge's  atten- 
tion to  what  he  had  said. 

[6]  The  information  charged  the  offense  as 
committed  on  the  Slst  day  of  March,  and  the 
jury  was  told  that  all  the  evidence  tended 
to  show  that  the  offense  was  committed  on 
that  date.  The  respondents  excepted  to  this 
statement  on  the  ground  that  the  eWdence 
tended  to  show  that  they  did  not  go  to  the 
bedroom  until  after  2  o'clock  in  the  morning. 
The  court  said  nothing  to  this,  except  that  it 
made  no  dlfferwice,  whereupon  the  respond- 
ent's counsel  claimed  that  it  did,  in  connec- 
tion with  the  respondent's  testimony  as  to 
this  being  an  April  fool  joke.  The  court  said 
nothing  further ;  and  we  are  quite  sure,  from 
a  perusal  of  the  transcript,  that  the  respond- 
ents lost  notlilng  by  the  court's  failure  to 
direct  the  attention  of  the  jury  to  this  fea- 
ture of  their  testimony. 

The  respondents  excepted  to  certain  re- 
marks made  by  the  state's  attorney  In  argu- 
ment with  refference  to  matteiB  which  appear- 
ed in  evidence ;  to  the  failure  of  the  court  to 
apply  an  abstract  proposition  of  law  to  the 
facts  in  the  case ;  to  the  failure  of  the  court 
to  mention  in  Its  review  of  the  evidence  cer- 
tain matters  testified  to  by  the  respondents ; 


and  to  Its  failure  to  comply  with  CMtaln  re- 
quests as  fully  and  specifically  as  it  should. 
We  do  not  deem  It  necessary  to  take  up  these 
exceptions  in  detaU.  We  have  examined 
them  carefully  and  find  no  ground  fi>r  re- 
versal. 

In  the  case  of  Lrucy  Weston: 

Judgment  In  arrest  reversed.  Judgment  o{ 
guilty  rendered,  and  sentence  imposed. 

In  the  case  of  Wesley  North: 

Judgment  that  there  is  no  error,  and  that 
the  respondent  take  nothing  by  bis  exc^ 
tiona. 


GILFILLAN  v.  GILFILLAIfS  ESTATE. 

(Supreme  Court  of  Vermont.    Caledonia.    Fek 
4,  1016.) 

1.  Thial  €=>133  —  Abgument  of  Counsel  — 
CuBiiro  Ebbob. 

Where  the  plaintiff'B  counsel  made  an  im- 
proper remark,  and  on  objection  the  statement 
was  withdrawn,  the  court,  by  informing  the 
jury  that  opening  statements  were  not  evidence 
and  should  not  be  considered  in  determining  the 
issues,  rendered  the  error  in  making  the  remark 
harmless. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  316;   Dec.  Dig.  <Ss»133.] 

2.  EXECUTOBS  AND  ADMINIBTBATOBS    ®=3221— 

Actions— Evidence. 

In  an  action  against  the  administrator  for 
compensation  for  care  and  support  of  intestate, 
where  the  administrator  attempted  to  show  that 
certain  stock  had  been  received  from  the  intes- 
tate by  the  plaintiff  in  satisfaction  of  this  in- 
debtedness,  it  was  not  error  to  admit  plaintiff's 
evidence  that  intestate  was  a  man  of  larp 
means  and  had  delivered  the  stock  to  her  a^  a 
gift  when  making  a  distribution  of  hia  secmi- 
ties  among  his  relatives,  as  the  plaintiff  was  not 
confined  to  showing  the  bare  fact  that  the  stock 
was  a  gift,  but  was  entitled  to  show  corroborat- 
ing circumstances  as  affecting  the  probabilitr 
of  her  claim. 

(Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators.  Cent.  Dig.  Sf  901-903V4,  183S, 
1861-1863,  1865,  1866,  1871-1874.  1876;  Vac 
Dig.  <S=9221.] 

3.  Tbial  ®=»29  —  'Remabkb  B7  Comt  —  Co- 
iNO  Ebbob. 

A  witness  was  asked  how  much  money  the 
intestate  had  after  the  distribution  of  his  prop- 
erty. The  court  sustained  the  defendant's  ob- 
jections to  this  question,  remarking,  "We  will 
assume  that  be  bad  enough  left  to  pay  his  bills, 
unless  something  appears  to  the  contrary."  To 
this  remark  the  defendant  was  allowed  an  ex- 
ception. The  court  then  said,  "I  will  amend  it 
by  saying  that  we  won't  assume  that  be  didnt 
have  money  enough  to  pay  his  bills  unless  there 
is  evidence  to  that  effect,"  which  the  defendant 
admitted  was  a  proper  assumption.  Beld,  that 
the  court's  amended  statement  rendered  the  er- 
ror in  making  the  first  remark  harmless. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  80-83,  508;   Dec  Dig.  «=>29.1 

4.  Apfeai,  and  Ebbob  «=>50l  —  ExcEpnoir 
Not  Asked  fob  in  Cotjbt  Below. 

An  exception  will  not  be  considered  on  ap- 
peal when  neither  the  bill  of  exceptions  nor  lie 
transcript  show  that  it  was  asked  for. 

[E:d.  Note. — For  other  cases,  see  Appeal  anl 
Error,  Cent  Dig.  $S  2300-2303 ;  Dec.  Kg.  €= 
.501.] 
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6.  ArrwAXj  ard  Bbbob  «=>104S—  Habiobss 
Kbbob — Statkue:<t  of  Witness  —  Cubino 
Ebror. 

The  court  over  objection  allowed  the  qnes- 
tion,  "And  when  70a  had  this  talk,  what  waa 
yoD  referring  to,  and  what  was  he  referring  to, 
as  to  fixing  up?"  The  witness  answered,  "I 
waa  referring  to  his  board."  Held  that  while 
the  witness  conld  not  testify,  as  a  fact,  to  the 
intestate's  tinderstanding  of  the  conversation 
which  the  question  permitted  him  to  do,  be 
could  testify  as  to  what  he  referred  to,  and  the 
answer  cured  the  error  in  the  ruling  and  leaves 
the  defendant  no  ground  for  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  Jf  4140-4145,  4161,  415S- 
4100;    Dec.  Dig.  <S=>1048.] 

t.  EVIDBKCB    *=»271  -^  Lbttess  —  Deolaba- 

TIORB   In. 

A  letter  written  by  the  intestate's  agent  to 
the  plaintiff,  stating  that  the  stock  Inclosed  was 
a  gift,  was  admissible  to  show  its  contents  as 
beariuiig  apon  the  understanding  with  which  the 
plaintiff  accepted  the  stock,  although  it  tended 
to  corroborate  the  agent's  testimony  that  the 
stock  was  in  fact  a  ?ift  for  the  purpose  for 
which  it  was  offered,  as  it  stands  as  though  the 
witness  had  not  testified  that  the  stock  was  de- 
livered as  a  gift,  and  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  106&-1079, 1081-1104;  Dee.  Dig. 
«=>271.] 

7.  EviDENCK  4=9242— Adhibsionb  bt  Aoent 

— Letteb. 

The  statement  of  intestate's  agent,  in  a  let- 
ter which  was  admitted  in  evidence  for  another 
purpose,  that  certain  stock  was  sent  as  a  gift, 
was  evidence  against  his  principal  if  found  to 
be  made  as  a  part  of  a  transaction  within  the 
scope  of  his  authority. 

[Ed.  Note,— For  other  cases,  see  EvidencSi 
Cent  Dig.  K  893-907 ;   Dec.  Dig.  «=»242.] 

&  Afpbai.  and  Ebbob  «=>926  —  Ruunos  in 

MaTIEBS  op  DlSCBETION— PRESUMPTIONa 

Where  a  ruling  as  to  evidence  may  be  made 
as  a  matter  of  discretion,  the  court  on  appeal 
will  presume  that  it  was  so  made,  unless  the  con- 
trary so  appears. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  1279,  2899,  ST£d,  3730, 
3735-3747 ;   Dec.  Dig.  <S=>926.] 

9.  Witnesses   «=»177— Tbanbacijonb    with 
Decedent^-Rebuttino  Testimony, 

Under  P.  S.  1590,  as  amended  by  Acts  1908, 
No.  04,  providing  that  when  an  executor  or  ad- 
ministrator is  a  party  the  other  party  shall  not 
be  permitted  to  testify  in  his  own  favor  unless 
the  contract  in  issue  was  originally  made  with 
a  person  who  is  living  and  competent  to  testify, 
except  as  to  acts  and  contracts  done  or  made 
since  the  probate  of  the  will  or  the  appointment 
of  the  administrator,  and  to  meet  or  e-xplain  the 
testimony  of  living  witnesses  produced  against 
him,  where  defendant's  witness  testified  as  to 
an  admission  by  the  plaintiff,  plaintiff  was  com- 
petent to  testify  in  rebuttal,  and  was  not  con- 
fined to  a  mere  denial  of  the  claimed  admission, 
but  was  competent  to  testify  to  such  affirmative 
facts  as  had  a  tendency  to  meet  and  destroy  the 
effect  of  his  testimony. 

^lEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  718;   Dec.  Dig.  <S=177.] 

10.  Evidence  ®=>99— Hblevanct. 

Any  fact  or  circumstance  which  tends  to 
render  a  claimed  fact  more  or  less  probable  is 
relevant  and  admissible  in  evidence  to  show 
whether  the  (act  exists  or  not 
„[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  123,  137-143 ;    Dec.  Dig.  <g=»99.] 


11.  Apfxai,  and  Bbbob  •=»20a— OBJXonons 

Below— Competency  of  Witness. 

The  competencjr  of  a  witness  will  not  be 
considered  for  the  first  time  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1064;  Dec.  Dig.  (3=s>20S; 
Witnesses,  Cent  lAg.  H  190,  536,  727.] 

12.  Appeal  and  Bbbob  «a3232— Objections 
Bei/Ow— Scope. 

An  objection  to  specific  evidence,  and  not  to 
the  witness,  does  not  present  a  question  of  com- 
petency on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1351,  1368,  1426,  1430, 
1431:    Dec.  Dig.  «=>232.} 

18.  Executobs  and  Administbatobs  «s>451 
—Evidence-Question  fob  Juby. 

In  an  action  against  an  administrator  for 
board  of  the  intestate,  the  question  of  the  intes- 
tate's liability  held  for  the  jury  under  die  eri- 
dence. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ${  906,  1877- 
1882;    Dec  Dig.  «=»451.] 

14.  Appeai,  and  Errob  ig=»273— Review— Ex- 
ception Not  Specific. 

An  exception,  which  does  not  direct  the  at* 
tention  of  the  court  to  the  portion  of  the  charge 
objected  to,  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cnses,  see  Appeal  and 
Error,  Cent  tKg.  «  1590,  1606,  1620-1628, 
1625-1630,  1764;  Dec.  Dig.  <»s>27d;  Trial, 
Cent  Dig.  il  687-692,  965.] 

15.  Tbial  <=»29e  —  iNHi'BuorioNS  —  Odbb  of 

E^BOB. 

Where  the  court,  after  an  exception  to  an 
instruction,  gave  an  additional  charge  on  the 
same  subject-matter  in  substantial  compliance 
with  the  defendant's  suggestion,  the  defect,  if 
any,  was  cured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DIb.  fS  706-713,  715,  716,  718;   Dec.  Dfg.  «=» 

16.  Appeal  and  Ebbob  «=»273— Exceptions 
—Sufficiency. 

An  exception,  on  the  ground  that  "the  court 
has  failed  to  charge  fully  on  all  the  material 
facts  In  the  case,"  is  too  general  to  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1590.  1606,  1620-1623. 
lG2i>-1630,  1764;  Dec.  Dig.  «=»273;  Trial, 
Cent  Dig.  H  895,  696.] 

On  Petition  for  New  THaL 

17.  New  Tbiax  «=s>150  —  6BonND8  — Newly 
DiscovEBED  Evidence— Sufficiency. 

A  petition  for  a  new  trial  on  tbe  ground  ot 
newly  discovered  evidence  was  properly  denied, 
when  the  affidavit  did  not  support  the  allega- 
tions of  the  petition,  and  alleged  a  conversation 
casual  and  remote  in  point  of  time  and  of  such 
doubtful  import  that  it  was  not  reasonably  prob- 
able that  it  would  change  the  result 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  Sf  306-310;  Dec.  Dig.  <8=9l50.] 

Exceptions  from  Caledonia  County  Court; 
Fred  M.  Butler,  Judge. 

Action  by  Frances  J.  Qilflllan  against  the 
estate  of  William  J.  GUfillan;  James  Allen, 
administrator.  E'rom  a  verdict  for  the  plabi- 
tifC  and  an  order  denying  a  new  trial,  the 
defendant  appeals.    Affirmed. 

Argued  before  MUNSON,  C.  J.,  and  WAT- 
SON, HASBLTON,  POWERS,  and  TAYLOR, 
JJ. 
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Porter,  Witters  &  Harvey,  of  St.  Johns- 
bory,  for  plaintiff.  Dunnett  &  Leslie,  of  St 
Johnsbury,  for  defendant. 

TAYIjOB,  J.  This  is  an  appeal  from  tbe 
disallowance  of  commissioners  on  tbe  estate 
of  William  J.  Gllflllan.  Plaintiff  is  the 
widow  of  Intestate's  brother,  and  during  the 
time  in  question  lived  with  her  son  Walter 
Gllflllan  on  premises  formerly  owned  by  her 
deceased  husband.  For  several  years  before 
his  death  Intestate  lived  with  plaintiff  and 
her  son.  Plaintiff  seelvs  to  recover  for  in- 
testate's board  and  care  while  living  with 
her.  Intestate  did  some  work  around  the 
place  while  living  there,  the  amount  and 
value  of  which  was  In  dispute.  Defendant 
claimed  that  Intestate  had  given  the  plaintiff 
money  and  that  the  board  and  care  were 
famished  in  consideration  thereof.  He  al- 
so claimed  that  the  liability  for  board,  if  any, 
was  to  the  son  Walter,  and  not  to  the  plain- 
tiff. 

[1]  In  his  opening  statement  to  the  Jury 
plaintiffs  counsel,  referring  to  defendant's  in- 
testate, stated  that  Mr.  Gllflllan  was  a  man 
of  large  means.  On  an  objection  being  In- 
terposed, tbe  statement  was  withdrawn,  and 
the  court  told  the  jury  that  <^^ning  state- 
ments were  not  evidence  in  the  case  and 
should  not  be  considered  in  determining  the 
issues.  Defendant  asked  for  an  exception  to 
the  statement,  to  which  the  court  said: 

"If  they  are  entitled  to  an  exception  under 
that  ruling,  they  may  have  their  exception.  We 
do  not  think  they  are." 

Tbe  court  did  not  direct  that  an  exception 
be  noted,  and  properly,  for  defendant  was 
not  entitled  to  it.  See  Fadden  v.  McKinney 
et  al.,  87  Vt.  316,  326,  8»  Atl.  351.  If  the 
statement  was  unwarranted  and  tbe  with- 
drawal and  court's  caution  did  not  cure  tbe 
harm  (which  we  find  no  occasion  to  ques- 
tion), it  was  rendered  harmless  by  the  sub- 
seciuent  events  of  tbe  trial. 

Sixteen  exceptions  relate  in  one  way  or 
another  to  the  same  subject-matter  and  In 
general  can  be  considered  togeUier.  Defend- 
ant showed  by  Walter  GilflUan  on  cross- 
examinaticm,  but  as  part  of  bis  case,  that 
Intestate  let  plaintiff  have  $1,000  in  stoclis  at 
the  time  he  gave  away  some  of  his  property  a 
short  time  before  his  death.  The  evidence 
to  which  these  exceptions  relate  was  received 
to  meet  defendant's  claim  that  this  stock 
was  transferred  on  account  of  board  against 
the  objection  that  it  was  immaterial.  Plain- 
tiff was  permitted  to  show  by  Walter  Gll- 
flllan that  at  the  same  time  Intestate  gave 
witness  some  stocks  and  the  kind  and 
amount ;  that  he  also  gave  some  to  his  other 
relatives ;  that  John  T.  Ritchie  did  the  busi- 
ness for  intestate  and  "sent  the  money 
around."  She  was  also  permited  to  show  by 
Mr.  Ritchie  that  in  the  fall  of  1912  intestate 
sent  for  him  to  assist  in  making  a  division 


of  bis  ptaperty  ■  that  Intestate  told  witness 
what  he  wanted  him  to  do  with  reference  to 
dividing  his.  property  among  hia  relatives, 
mentioning  among  others,  a  gift  of  ten 
shares  of  certain  stock  to  the  itolntiff ;  that 
intestate  said  It  was  a  gift ;  that  he  wanted 
to  treat  plaintiff  tbe  same  as  he  did  his 
sisters;  that  intestate  wanted  to  make  a 
distribution  of  bis  securities  among  his  rel- 
atives, reserving  the  income  during  bis  life- 
time; that  intestate  left  It  with  witness  to 
deliver  the  stock  certificates  and  arrange  for 
retaining  the  income  while  he  lived.  Wit- 
ness was  permitted  to  state  the  total  amount 
thus  distributed  and  the  names  of  tbe  vari- 
ous relatives  and  the  amount  given  to  each. 

[2]  Tbe  burden  of  defeiidant's  complaint 
as  to  many  of  these  exceptl<Mi8  is  that  the 
evidence  to  which  they  relate  disclosed  to 
the  Jury  the  fact  that  intestate  was  a  man  of 
large  means.  He  does  not  discuss  these  ex- 
ceptions separately,  but  says  of  them  that 
the  evidence  had  no  legitimate  bearing  on  the 
question  whether  intestate  was  owing  plain- 
tiff a  board  bill  at  the  time  of  his  death.  His 
argument  loses  dght  of  the  fact  that  be  bad 
opened  the  door  for  this  kind  of  evidence  by 
attempting  to  show  that  the  stock  received 
by  plaintiff  was  in  satisfaction  of  this  in- 
debtedness. To  meet  this  Issue  plaintiff  was 
not  confined  to  showing  the  bare  fact  that 
the  stodc  was  delivered  to  her  as  a  gift,  but 
was  entitled  to  show  the  corroborating  cir- 
cumstances. AU  this  evidence  affected  the 
prol>ability  of  tbe  plaintiff's  claim  and  was 
properly  received.  See  Comstock's  Adm'r  v. 
Jacobs,  86  Vt.  182,  84  Atl.  568,  and  numer- 
ous cases  cited  later  on  the  question  of 
relevancy. 

[3]  The  eighth  exception  Is  without  merit. 
After  Mr.  Ritchie  had  testified  to  the  dis- 
tribution of  certain  of  intestate's  properts, 
counsel  asked  how  much  he  then  had  left. 
The  conrt  sustained  defendant's  objection, 
remarking: 

"We  will  assume  that  he  tiad  enoush  left  to 
pay  his  bilis,  unless  something  appears  to  tlw 
contrary." 

To  this  remark  counsel  for  defendant  ask- 
ed and  were  allowed  an  exception.  Tbere- 
npon  the  conrt  said: 

"I  will  amend  it  by  saying  that  we  won't  as- 
sume that  he  didn't  have  money  enough  to  pay 
his  bills,  unless  there  is  evidence  to  that  effect." 

To  this  defendant's  counsel  replied: 
"I  think  that  is  a  proper  assumption." 

[4]  We  have  no  occasion  to  consider  the 
point  argued  by  defendant  as  bis  ninth  ex- 
ception, as  neither  the  bill  of  exceptions  nor 
the  transcript,  which  is  made  controlling, 
shows  that  an  exception  was  even  asked  tor. 

[5]  Mr.  Ritchie  testified  that  he  knew  at 
the  time  of  bis  interview  with  intestate 
that  he  had  been  lioarding  at  the  Gilflllans 
for  quite  a  number  of  years,  and  that  he  had 
some  talk  with  Intestate  as  to  whether  ho 
should  make  a  settlement  with  plaintiff  tor 
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ttie  board,  tn  reidy  to  which  intestate  said 
he  would  fix  that  np  hlmseU  some  time. 
Witness  was  then  aslced: 

"And  when  you  had  this  talk,  what  was  you 
referring  to,  and  what  was  he  referring  to,  as  to 
fixing  np?" 

Defendant  objected  that  it  was  for  the  Jury 
to  say  when  witness  had  stated  what  was 
said.  The  objection  was  overruled,  and  wit- 
ness replied,  "I  was  referring  to  his  board." 
Defendant's  argument  is  based  upon  the 
question  and  would  have  much  force,  if  the 
answer  were  as  broad.  Witness  could  not 
testify,  as  a  fact,  to  Intestate's  understand- 
ing of  the  oonversation.  McCarthy's  Adm'r 
▼.  Vmage  of  Northfleld,  S»  Vt.  99,  94  AU.  298. 
The  question  permitted  him  to  do  this.  But 
witness  could  properly  testify  as  to  what  he 
referred  to,  and  that  was  all  that  he  did. 
The  answer  cured  the  error  la  the  ruling  and 
leaves  the  defendant  no  ground  of  complaint 
See  Fife  and  Child  v.  Gate  et  aL,  85  Vt  418, 
430,  82  Atl.  741;  Linsley  v.  Lovely,  26  Vt. 
123,  136. 

(•]  Mr.  Ritchie  testified  that  intestate  told 
him  to  distribute  the  stock  certificates  to  the 
different  relatives  in  accordance  with  their 
talk  and  to  teU  them  it  was  a  gift  from  him ; 
that  he  took  the  certificates  to  St.  Jobnsbury 
and  mailed  to  each  his  shares  accompanied 
by  a  letter  explaining  the  matter ;  that  he  in- 
closed an  agreement  to  be  signed  and  return- 
ed relating  to  dividends  during  intestate's 
lifetime;  that  on  the  return  of  the  signed 
agreements  he  forwarded  same  to  Intestate 
with  a  letter  explaining  what  he  had  dona 
The  court  found  that  In  doing  this  witness 
was  acting  as  Intestate's  agent  Subsequent- 
ly, plaintiff  offered  a  copy  of  the  letter  that 
was  sent  to  her  accompanying  the  stock  in 
question  which  was  received  against  the  ob- 
jection that  It  did  not  aiqpear  that  Mr.  Ritchie 
was  authorised  to  write  it — "no  ifbstimony 
that  he  was  authorized  to  do  anything  except 
to  distribute  the  stock" — and  that  any  letter 
tliat  he  wrote  was  not  binding  upon  defend- 
ant. Defendant's  counsel  admitted  that  Mr. 
Ritchie  had  the  authority  to  take  the  prop- 
erty and  deliver  It  and  take  a  writing  show- 
Ing  the  terms  of  the  delivery,  but  insist  here 
that  any  "soliloquy"  that  he  wrote  on  the 
subject  in  the  course  of  doing  the  business 
was  not  admissible.  The  only  thing  in  the 
letter  that  is  complained  of  la  the  statement, 
"This  is  a  gift  from  William  J.  GUflllan  to 
you."  Defendant's  argument  is  that  a  wit- 
ness cannot  be  corroborated  by  statements 
made  In  writing,  even  though  he  testifies 
that  he  was  authorized  to  make  them.  He 
treats  the  ase  of  the  letter  as  of  the  same 
character  as  the  use  by  a  party  of  self-serv- 
ing declarations.  Though  the  letter  would 
tend  to  corroborate  Mr.  Ritchie's  testimony, 
that  was  not  the  purpose  for  which  It  was 
received.  For  the  purpose  for  which  It  was 
offered.  It  stands  as  though  Mr.  Ritchie  had 
not  testified  that  the  stock  was  delivered  as 
a  gift 


.  [7]  Was  the  declamtica  contained  in  tiie 
letter  evidence  in  chief?  It  was  conceded 
that  the  writer  had  authority  to  deliver  the 
stodc,  and  on  the  uncontradicted  evidence  he 
was  to  Inform  the  beneficiaries,  Including  the 
plaintiff,  that  it  was  a  gift  with  certain  con- 
ditions. The  court  found  the  fact  that  in 
what  he  did  he  was  acting  as  intestate's 
agent  Though  Mr.  Ritchie  testified  that 
nothing  was  said  about  doing  this  by  letter, 
there  was  sufllclent  evidence  tending  to  show 
that  he  was  acting  within  the  8C<^e  of  his 
authority  in  doing  what  he  did,  at  least  to 
make  it  a  question  for  the  jury,  and  the  trial 
court  so  regarded  it  His  declaration  that 
the  stock  was  sent  as  a  gift  from  Intestate 
was  therefore  evidence  agiinst  his  principal, 
If  found  to  have  been  made  as  part  of  a 
transaction  within  the  scope  of  his  authority., 
Demlng  v.  Chase,  48  Vt  882,  889.  Besides,  It 
was  on  the  strength  of  what  the  letter  con- 
tained that  plaintiff  received  the  stock ;  and 
she  was  entitled  to  show  its  contents  as  bear- 
ing upon  the  understanding  vrlth  wlilch  she 
accepted  It 

[I]  The  twentieth  exception  relates  to  the 
form  of  a  certain  question  which  was  object- 
ed to  as  leading,  and  received  without  an  ex- 
press ruling.  If  the  question  was  leading, 
which  we  do  not  consider,  it  was  within  the 
court's  discretion  to  receive  it;  and,  nothing 
further  appearing,  It  wiU  be  presumed  to 
have  been  permitted  as  a  matter  of  discre- 
tion.   Slack  V.  Bragg,  83  Vt  404,  76  Atl.  148. 

[4]  Defendant  called  one  Dan  Morgan,  who 
testified  that  he  worked  for  Walter  GUflllan 
in  the  fall  of  1906  and  boarded  at  his  house; 
that  while  there  he  had  a  talk  with  the  plain- 
tiff respecting  intestate  and  the  way  he  hap- 
pened to  come  there  to  board ;  that  plaintiff 
said  she  got'  some  money  of  him  one  time, 
and  he  was  there  boarding  It  out  In  rebut- 
tal, plaintiff  was  called  as  a  witness  In  her 
own  behalf  and  denied  having  any  such  talk 
with  Morgan.  She  was  further  permitted  to 
testify  that  she  had  had  money  In  the  Citi- 
zens' Savings  Bank  In  St  Johnsbuiy  ever 
since  her  husband's  death  In  amounts  varying 
from  $500  to  $1,500.  Three  of  defendant's 
exceptions  relate  to  this  testimony,  and,  he 
claims,  raise  the  question  of  plaintiff's  com- 
petency as  a  witness.  Plaintiff  argues  the 
question  as  though  properly  raised,  and  we 
so  treat  it 

P.  S.  1590,  as  amended  by  No.  64,  Acts  of 
1008,  provides : 

"When  an  executor  or  administrator  is  a  par- 
ty, the  other  party  shall  not  be  permitted  to  tes- 
tify in  his  own  favor,  unless  the  contract  in  is- 
sue was  originally  made  with  a  person  who  Is 
living  and  competent  to  tentify,  except  as  to  acts 
and  contracts  done  or  made  since  the  probate  of 
the  will,  or  the  appointment  of  the  administra- 
tor, and  to  meet  or  explain  the  testimony  of  liv- 
ing witnesses  prodncra  against  Um," 

Applied  to  this  case,  the  statute  makes  the 
plaintiff  incompetent  as  a  witness  in  her  own 
favor  unless  the  testimony  objected  to  tends 
to  meet  tliat  of  witness  Morgan.    The  effect 
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at  Morgan's  testUuony  was  an  admission  by 
plaintiff  tbat  she  had  borrowed  money  of 
intestate  which  he  was  boarding  ont.  The 
amendment  of  1908  bad  broadened  the  scope 
of  the  latter  exception  to  the  disqualifying 
statute.  Before  the  amendment,  this  excep- 
tion left  the  surviving  party  competent  to  tes- 
tify only  to  facts  and  circumstances  taking 
place  after  the  death  of  tlbe  other  party.  P. 
S.  1590.  The  amendment  removes  this  limita- 
tion, leaving  the  party  competent  to  testify 
to  any  fact  or  circumstance  that  tends  to 
meet  or  explain  the  testimony  of  a  living  wit- 
ness produced  against  him. 

[10]  It  follows  that  plaintiff  was  not  con- 
fined to  a  mere  denial  of  the  claimed  admis- 
sion testlfled  to  by  Morgan,  but  was  com- 
petent to  testify  to  such  affirmative  facts  as 
had  a  tendency  to  meet  and  destroy  the  effect 
of  his  testimony.  It  is  a  familiar  rule  of 
evidence  that  any  fact  or  circumstance  that 
tends  to  render  a  claimed  fact  more  or  less 
probable  is  relevant  to  show  whether  the  fact 
exists  or  not.  Tufts  v.  Chester,  62  Vt  .353, 
19  Atl.  988.  An  early  case  on  this  subject 
was  Richardson  v.  Royalton  &  Woodstock 
Tui-npike  Co.,  6  Vt  496,  in  which  the  rule 
is  stated  thus: 

"All  facts  upon  which  any  reasonable  pre- 
sumption or  inference  can  be  fouuded  bb  to  the 
truth  or  falsity  of  tte  issue  are  admissible." 

Illustrations  of  the  application  of  this  rule 
wlU  be  found  in  Kimball  v.  Locke,  31  Vt  683 ; 
Frost  V.  rrost's  Adm'r,  33  Vt  639 ;  Strong  v. 
Slicer,  35  Vt  40;  Randall,  Adm'r,  v.  Pres- 
ton, 62  Vt  198 ;  Armstrong  v.  Noble,  55  Vt 
428;  Reed  t.  Reed,  56  Vt  492;  Aiken  v.  Ken- 
nlston,  58  Vt  665,  6  Atl.  757;  Tufte  v.  Ches- 
ter, 62  Vt  353,  19  Atl.  988;  Tenney  v.  Smith, 
63  Vt  520,  22  Atl.  659;  State  v.  Burpee,  66 
Vt  1,  25  Atl.  964,  19  Ll  R.  A.  145,  36  Am. 
St  Rep.  775 ;  In  re  Pierce's  Est,  68  Vt  639, 
85  Atl.  646;  Blalsdell  v.  Davis,  72  Vt  295, 
48  Atl.  14;  Comstock's  Adm'r  v.  Jacobs,  86 
Vt  182,  84  Atl.  568.  Many  of  these  cases  sus- 
tain the  admission  of  evidence  of  a  party's 
pecuniary  condition  and  are  much  in  point. 
The  question  tnms  on  the  relevancy  of  the 
challenged  evidence  to  the  issue  of  fact  raised 
by  Morgan's  testimony,  to  meet  which  the 
statute  leaves  the  plaintiff  fully  competent 
to  testify.  See  Comstodc's  Adm'r  v.  Jacobs, 
89  Vt  133, 140,  94  Atl.  497.  On  the  authority 
of  our  cases,  there  can  be  no  doubt  as  to  Its 
relevancy;  and  so  the  court  did  not  err  in 
overruling  the  objection  on  the  ground  of 
competency. 

[11,11]  Defendant  called  Alexander  War- 
den, a  merchant  at  West  Barnet,  who  testi- 
fied that  Walter  OllflUan  had  made  the  pur- 
chases and  done  the  business  connected  with 
the  Gllflllan  "establishment"  most  Of  the  time 
since  the  death  of  Walter's  father;  that  he 
had  bought  flour  at  the  store  and  had  brought 
eggs  there,  and  got  what  he  wanted,  receiv- 
ing the  balance  In  money ;  that  Walter  took 
his  "stuff"  to  the  creamery,  of  which  witness 
was  manager,  and  had  the  checks  drawn  in 
his  name.    Afterwards  plaintiff  was  recalled 


and  permitted  to  testify,  against  the  objec- 
tion that  it  was  not  rebuttal,  that  instead 
of  going  to  the  store  herself  she  would  send 
things  down  by  Walter;  that  the  arrange- 
ment was  that  she  was  to  bare  the  pay  for 
the  butter  and  eggs ;  and  that  whatever  was 
"over"  after  disposing  of  the  eggs  Walter 
generally  brought  back  and  gave  to  her.  The 
only  claim  made  here  under  this  exception 
relates  to  plalntUTs  competency  as  a  witness 
— a  question  not  raised  below.  The  objec- 
tion there  relied  upon  being  waived,  we  do 
not  consider  it  Nor  is  plaintiff's  competency 
as  a  witness  to  these  facts  raised  by  the  ob- 
jection, which  was  to  the  evidence  and  not 
to  plaintiff  as  a  vrltness.  French  v.  Slack 
et  ux.,  89  Vt  — ,  96  Atl.  6;  St  Albans  Gran- 
ite Co.  V.  Blwell  &  Co.,  88  Vt  479,  92  AtL  974. 

[13]  At  the  close  of  the  evidence,  defend- 
ant moved  for  a  directed  verdict  on  the 
ground  that  there  was  no  evidence  tending  to 
show  any  obligation  upon  Intestate  to  pay 
plaintiff  for  the  board ;  that  if  there  was  any 
such  obligation  It  was  to  the  son  Walter. 
The  motion  was  overruled,  and  defendant  ex- 
cepted. Viewed  In  the  light  most  favorable, 
there  was  ample  evidence  tending  to  support 
plaintiff's  claim.  Besides  various  circnin* 
stances,  which  it  is  unprofitable  to  detail, 
tending  to  make  out  an  Implied  contract, 
there  Is  the  direct  testimony  of  Walter  Gil- 
Allan  and  Mr.  Ritchie  to  the  effect  tbat  in- 
testate acknowledged  liability.  Defendant's 
claim  that  Walter's  testimony  was  conflicting 
and  made  weight  In  support  of  the  claim 
that  the  llablUty,  if  any,  was  to  him,  is  of  no 
force  on  this  motion,  where  the  view  of  his 
testimony  most  favorable  to  the  plaintiff  must 
be  considered.  It  was  not  error  to  overrule 
the  motion. 

[14]  Defendant  excepted  "to  the  charge  of 
the  court  because  the  court  stated  that  the 
plaintlff%  evidence  tends  to  show  that  the  son 
boarded  there."  If  we  treat  the  exception, 
as  It  was  apparently  Intended,  as  an  excep- 
tion to  that  part  of  the  charge  wherein  the 
subject-matter  of  the  exception  was  referred 
to,  still  it  Is  without  foundation.  Our  atte]>. 
tion  is  not  directed  to  the  testimony  on  that 
subject  which  is  a  sufficient -answer,  as  we 
do  not  search  the  transcript  for  error.  But 
the  testimony  of  Walter  that  his  mother  ran 
the  'house  and  he  boarded  with  her  fully 
supports  the  charge. 

[1 S]  Defendant  argues,  as  a  further  excep- 
tion to  the  charge,  the  failure  of  the  court  to 
charge  that  if  the  reason  why  defendant's 
Intestate  made  the  gift  to  plaintiff  was  be- 
cause he  had  been  boarding  with  her  upon  an 
understanding  that  she  was  to  be  compensat- 
ed by  a  gift  at  the  distribution  of  the  estate, 
and  such  gift  was  accepted  by  the  plaintiff. 
It  would  operate  in  satisfaction  of  any  claim 
which  she  had  for  board.  But  he  has  no  ex- 
ception raising  the  question.  At  the  close 
of  the  principal  charge,  defendant's  counsel 
said: 

"Now,  unless  the  court  now  charges  the  jury 
on  the  subject  of  the  effect  of  boardmg  with  the 
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eondltlans  stated  hy  ISr.  Horgan,  we  except  to 
the  charge  of  tbe  court  for  the  failure  to  charge" 
as  stated  above. 

This  was  followed  by  an  additional  charge 
on  that  sabject-matter  to  which  defendant 
did  not  except  The  supplemental  charge  was 
a  substantial  compliance  with  defendant's 
snggestlon.  If  the  defoidant  was  not  satis- 
fied with  the  way  the  matter  was  left,  he 
should  have  followed  It  up  with  appropriate 
exceptions.  See  White's  Adm'x  v.  C.  V.  By. 
Oa.  87  Vt  330,  862,  89  AU.  Bia 

[II]  The  final  exception  was  to  the  charge 
as  a  whole  on  the  ground  that  "the  court  has 
failed  to  diarge  fully  on  all  the  material 
facts  in  the  case."  Such  an  exception  is  too 
general  to  be  of  any  avalL  Carleton  ▼.  BL  & 
T.  Fairbanks  Co.,  88  Vt  637,  93  Ati.  462. 

We  have  considered  all  of  defendant's  ex- 
ceptions, and  find  no  error  in  the  trial. 

Judgment  afilrmed,  to  be  certified  to  the 
probate  court 

On  Petition  for  New  TrlaL 

[17]  While  the  original  cause  was  pending 
In  this  court,  the  defendant  preferred  a  peti- 
tion for  a  new  trial,  which  was  served  and 
filed  agreeably  to  rule  3  (77  Atl.  vi),  and  the 
same  was.  heard  with  defendant's  excep- 
tions. The  ground  of  the  petition  is  newly 
discovered  evidence,  as  to  which  petitioner 
alleges,  in  substance,  that  <m  a  new  trial  he 
will  be  able  to  show  by  one  William  Morrison 
that  he  (Morrison)  had  a  conversation  with 
the  plaintiff  after  a  large  portion  of  the  ac- 
count sued  for  had  accrued,  in  which  plain- 
tiff said  that  intestate  had  paid  her  promptly 
for  his  board  and  that  he  did  not  owe  her 
anything.  In  his  affidavit  attached  to  the 
petition,  said  Morrison  deposes  that  he  has 
known  plaintiff  nearly  all  her  life;  that,  on 
an  occasion  about  six  years  before,  affiant 
had  a  talk  with  plaintiff  about  her  relations 
with  William  J.  GUfiUan,  who  was  living  at 
her  house;  that  "the  conversation  led  on 
that  she  was  terribly  confined  and  couldn't 
get  out  much;  that  aiUant  said  he  was 
glad  to  see  her;  that  plaintiff  then  said  she 
was  somewhat  confined  on  account  of  John, 
but  that  John  was  a  good  boarder;  that  by 
"John"  she  referred  to  William  John  Gllfll- 
lan ;  that  plaintiff  said  he  never  found  fault, 
but  she  could  not  get  away  to  stay  as  long 
as  she  wished;  that  affiant  said,  "John 
wouldn't  make  any  trouble  for  anybody. 
•  •  •  There  Is  one  thing  about  it  John  is 
always  good  pay" ;  that  plaintiff  said,  "Yes, 
he  always  pays  me  well ;  but  he  is  careful 
about  what  he  agrees  to  pay." 

It  will  be  noticed  that  the  whole  force  of 
die  newly  discovered  evidence  Is  contained 
In  plaintiff's  assent  to  the  remark,  "John  is 
always  good  pay,"  and  her  reply,  "He  always 
pays  me  well."  This  comes  far  short  of  sup- 
porting the  allegations  of  the  petition.  Aside 
fr<Hn  that,  the  conversation  was  casual  and 
remote  In  point  of  time,  and  of  such  doubtful 


ia^fmt  that  It  Is  ndt-reasonably  probable  that 
it  would  change  the  result  A  new  trial  is 
not  granted  for  newly  discovered  evidence 
which  is  not  sufficiently  decisive  to  make  it 
reasonably  probable  that  it  would  diange  the 
result  Wlllard  v.  Norcross,  86  Vt  426,  444, 
86  Atl.  904;  Lawson  v.  Orane  et  aL,  83  Vt 
116,   74  Atl.   641.    This   case  Is  much  Uke 

Usher  V.  Allen,  86  Vt ,  96  AtL  809,  where 

the  reason  for  this  rule  Is  fully  stated. 

.It  Is  open  to  doubt  whether  there  is  suffi- 
cient allegation  of  diligence  to  satisfy  the 
role.  The  petition  is  not  supported  by  affi- 
davits of  all  the  attorneys  representing  the 
defendant  nor  did  the  defendant  take  the 
testimony  upon  which  be  relies  upon  notice. 
See  Wlllard  v.  Norcross,  supra;  Picknell  v. 
Fulton,  89  Vt  61,  56,  94  AU.  104.  But  no 
•bjection  having  been  made  because  of  these 
matters,  we  have  thought  best  to  consider 
the  merits  of  the  petltioa 
Petition  dismissed,  with  costs. 


BEAUTEGAN  et  aL  v.  WILSON. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 
'BtecruEUT  «=»95— VKRoicr— SurricnNOT  or 

EVIDENCK. 

Eridence  in  ejectment  held  to  sustain  a  ver- 
dict for  plaintiifs  for  a  strip  of  ground  three- 
quarters  of  an  inch  in  width  at  the  street  front 
and  extending  to  the  rear  line  of  a  building 
erected  by  defendant.  . 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
CJent  Dig.  JS  280-295  ;  Dec.  Dig.  «=»85.] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Ejectment  by  Amelia  Brautegan  and  Adum 
Brautegan,  for  the  use  of  his  wife,  Amelia 
Brautegan,  against  Arthur  R.  Wilson.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Argued  before  MESTRBZAT,  POTTEK, 
STEWART,  MOSCHZISKEK,  and  FRAZ- 
ER,  JJ. 

John  E.  Eunkle,  Christ  B.  Walthour,  and 
J.  Harry  Pershing,  all  of  Oreenfiburg,  for  ap- 
pellant A.  M.  Wyant,  John  B.  Keeuan,  and 
Edward  B.  Bobbins,  all  of  Greensburg,  for 
appellees. 

POTTER,  J.  Amelia  Brautegan  and  her 
husband  brought  this  action  of  ejectment  for 
the  tise  of  the  wife,  against  the  defendant  to 
recover  possession  of  a  strip  of  ground  front- 
ing for  a  distance  of  6%  inches  in  width  on 
Donner  avenue  in  the  borough  of  Monessen, 
and  extending  in  depth  a  distance  of  100 
feet  Plaintiff  and  defendant  own  adjoining 
lots,  each  having  a  frontage,  according  to 
their  deeds,  of  22.4  feet  and  a  depth  of  100 
feet  The  source  of  title  is  the  same  in  each 
case,  being  the  ESast  Side  I/and  Oompany, 
which  originally  laid  out  the  lots.  Plaintiff's 
lot  is  vacant,  bnt  upon  defendant's  lot  is 
erected  a  three-story  brick  building,  which 
according  to  plalntUTs  dalm  encroached  up- 
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oa  ber  lot  for  a  distance  of  6%  Inches.  Upon 
tbe  trial  it  appeared  from  the  evidence  that 
while  defendant's  building,  by  reason  of  the 
hnlglng  of  the  wall,  overhang  pla'lntltCB  lot 
to  the  extent  of  8c»ue  inches,  yet  at  the  surface 
of  the  ground  the  bnllding  extended  over  the 
line  only  three-quarters  of  an  inch.  The 
trial  Judge  Instructed  the  jury  that  recovery 
must  be  limited  to  a  strip  of  ground  of  that 
width,  and  that  the  uncontradicted  evidence 
showed  that  plaintift  was  entitled  to  recover 
that  much.  The  correctness  of  this  Instruc- 
tion is  the  only  question  raised  by  this  ap- 
peal. 

It  is  contended  on  behalf  of  appellant  that 
there  was  no  evidence  to  support  a  verdict 
for  any  part  of  the  disputed  ground,  and  that 
a  verdict  should  have  been  directed  for  de- 
fendant. An  examination  of  the  record- 
shows  that  Alfred  Phillips,  an  engineer  and 
surveyor,  testified  in  support  of  plaintlfC's 
claim  that  at  the  front  of  defendant's  build- 
ing, at  the  foundation.  It  extended  three- 
quarters  of  an  inch  over  on  plaintifTs  lot. 
He  also  said  that  the  foundation  of  defend- 
ant's building  was  an  inch  and  a  half  wider 
than  the  lot,  and  he  further  stated  that  the 
encroachment  of  the  building  on  plaintiff's 
lot  was  three-quarters  of  an  Inch  at  the 
foundation  at  the  bottom.  This  witness  also 
identified  a  plan,  which  was  made  by  him, 
and  was  offered  dn  evidence  as  Exhibit  No. 
1,  showing  the  encroachment  upon  plaintlfC's 
lot.  The  witness  stated  that  the  building 
encroached  three-quarters  of  an  inch  at  the 
street  line,  and  the  plan  shows  that  the  over- 
lap Increased  In  width  all  the  way  back  to 
the  rear  line  of  the  building.  Another  wit- 
ness, J.  F.  Irwin,  an  engineer,  who  aided  in 
making  a  survey  of  the  lots,  testified  that 
according  to  measurements,  which  he  took, 
"the  Wilson  building  at  the  base  encroaches 
on  the  Brautegan  lot  about  three-quarters 
of  an  inch,  six-tenths  to  be  exact."  This 
testimony  was  corroborated  by  that  of  an- 
other Miglneer,  Mr.  S.  M.  Carter.  This  evi- 
dence was  uncontradicted,  and  It  was  suffi- 
cient to  sustain  the  verdict  of  the  jury,  which 
was  In  favor  of  the  plaintiff,  for  a  strip  of 
ground  three-quarters  of  an  inch  In  width, 
at  the  front  of  the  lot,  and  extending  to  the 
rear  line  of  defendant's  building.  It  Is  true 
that  plaintiff's  proof,  as  to  the  measurement 
at  the  base  of  defendant's  wall,  was  not  as 
clear  and  complete  as  It  might  have  been, 
for  the  reason  no  doubt  that  her  counsel 
presented  her  case  upon  the  theory  that  she 
had  the  right  to  recover  for  the  distance  by 
which  the  wall  of  defendant's  building  over- 
hung her  ground.  The  evidence  was  direct- 
ed, for  the  most  part,  towards  establishing 
the  extent  of  the  overhang  of  the  wall  at  a 
point  a  number  of  feet  above  the  surface  of 
the  ground,  and  the  necessity  of  clear  and 
definite  proof  of  the  extent  of  the  encroach- 
ment at  the  surface  was  apparently  over- 
looked.    However,   the   evidence,   as   above 


noted,  was  sufiicient  to  take  the  qnestioii  to 
the  Jury,  and  to  sustain  the  verdict  whl^b 
was  rendered. 

That  being  the  only  question  here  involved, 
the  assignment  of  error  Is  overruled,  and 
the  Judgment  Is  aflarmed. 


SOUTH  FORK  BOROUGH  v.  PBJNNSir.- 

VANIA  R.  CO. 

(Supreme  Ck>nrt  a<  Peansylvania.    Jan.  8, 1816.> 

1.  MUNIOlPAI,  OOBPOBATIORS  «s»425  —  Sfk- 
CIAI,   ASSESSMKNIS   —  PBOFKBTY   EXEMPT   

Railboad  Pboperty. 

The  roadbed  and  right  of  way  of  a  railroad 
are  exempt  from  a88es.sment  for  municipal  im- 
provements, but  ttiis  exemption  does  not  extend 
to  the  stations,  platforms,  and  other  railroad 
propert;^  not  absolutely  necessary  to  the  exer- 
cise of  Its  corporate  franchises. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporadona,  Cent.  Dig.  ig  1031-1034;  Dec 
Dig.  <e=s>425.] 

2.  Municipal  Cobfobationb  <8=s>519  —  Spk- 

CIAL     ASSESBUSNZS— IjIEN— VaLIVITT— RaII> 
BOAD   PbOPERTT. 

That  a  municipal  lien  filed  against  railroad 
property  indudes  ground  npon  which  is  laid' 
roadbeds  and  trades  does  not  invalidate  it  a^ 
to  lienable  property. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  §|  1220-1227;  Dec 
Dig.  <3=»519.] 

3.  Statutes  d=»97— Speciai.  Assessments — 
Validity  of  Statute— Local  and  Sfeciai. 
Legislation. 

Act  May  12,  1911  (P.  L.  288),  authoriEing 
boroughs  to  pave  streets  and  assess  a  portion  of 
the  cost  to  the  owners  of  abutting  property,  is 
not  unconstitutional  as  local  or  special  legisla- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  §§  108,  109 ;   Dec  Dig.  <S=997.] 

4.  Municipal  Corpobations  ©=»571  —  Mu- 
nicipal LisN — FoBECLosuBB— JunaMBRT. 

On  appeal  in  proceedings  against  a  railroad 
company  to  enforce  a  municipal  lien,  the  ques- 
tion whether  too  much  land  is  covered  by  the 
lien  as  claimed  need  not  be  determined,  since 
the  court  will  have  control  over  any  execution 
Issued  on  the  judgment,  and  the  purchaser  at 
sheriff's  sale  can  acquire  title  only  to  that  part 
of  the  land  covered  by  the  lieu,  subject  to  valid 
easements  therein. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1285 ;  Dec.  Dig.  «=» 
571.] 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Scire  facias  sur  municipal  Uen  for  grad- 
ing and  paving  a  street  by  the  South  Fork 
Borough  against  the  Pennsylvania  Railroad 
Company.  Fi'om  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

From  the  record  It  appeared  that  the  ac- 
tion was  a  scire  facias  upon  a  municipal 
lien  filed  in  the  court  of  common  pleas  of 
Cambria  county  by  South  Fork  borough 
against  premises  owned  by  the  Pennsylvania 
Railroad  Company  to  collect  an  assessment 
of  $1,403.01  for  grading  and  paving  a  borough 
street.  The  claim  was  filed  under  the  act 
of  May  12,  1911  (P.  U  288).    It  contained  a 
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descrf'ptl<«  of  the  premises  on  whlck  the  as- 
sessment was  made,  and  was  otherwise  in 
compliance  with  the  requirements  of  the  act 
The  railroad  company,  as  owner,  filed  an 
affidavit  of  Qcfense  in  which  it  was  alleged 
that  the  entire  improvement  for  which  the 
claim  was  made  extended  along  the  main 
tracks,  roadbed,  and  right  of  way  of  the 
railroad  company,  together  with  the  abut- 
ments and  embankments  necessary  to  sup- 
port the  street  and  a  public  bridge  ertendlng 
over  the  railroad,  and  that  this  property 
was  not  liable  to  assessment  for  municipal 
improvements.  It  was  admitted  that  there 
was  upon  a  part  of  the  ground  described  la 
the  lien  a  small  shelter  adjacent  to  the  rail- 
road track ;  but  It  was  averred  that,  if  this 
ground  was  subject  to  Uen,  the  amount  that 
oonld  be  assessed  against  it  would  be^  only 
$140.33.  It  was  also  averred  that  the  act 
of  1911  was  special  legislation  and  uncon- 
stitutional. 

'  From  the  evidence  it  appeared  that  the 
tract  of  ground,  which  was  the  s-ubject  of  the 
claim,  extended  along  Railroad  street,  on 
which  the  paving  and  grading  was  done, 
for  a  distance  of  some  1,315  feet,  and  at 
me  end  extended  In  depth  143  feet  to  the 
Conemaugh  river.  At  the  other  end  it  ex- 
tended to  another  point  lower  down  on  the 
river  bank.  The  tract  comprised  all  the  land 
between  the  street  and  the  river  for  the  dis- 
tance stated  in  the  claim,  but  neither  the 
claim  nor  the  testimony  shows  the  area  of 
the  tract.  It  Included  (1)  a  strip  of  ground 
adjacent  to  the  street,  34  feet  deep  and  144 
feet  in.  width,  on  which  was  built  a  station 
or  Inclosed  shelter  and  platform,  also  steps 
and  walks  leading  to  this  shelter  and  the 
retaining  wall  supporting  the  street,  which 
is  above  the  grade  of  the  railroad,  and  the 
embankment  sloping  down  from  It;  (2)  the 
right  of  way  and  tracks  of  the  South  Pork 
branch  of  defendant  company;  (3)  a  plat- 
form, with  inclosed  and  open  shelters  for 
passengers  and  ticket  office,  between  the 
branch  tracks  and  main  tracks ;  (4)  the  main 
tracks  and  right  of  way  of  the  defendant 
company;  (6)  a  tract  of  ground  of  irregular 
shape  between  the  main  tracks  and  the  river, 
npon  which  are  erected  three  dwelling  houses 
and  a  baggage  room;  (6)  to  the  westward 
a  baggage  room  and  platform;  and  (7)  an 
overhead  bridge,  fences,  etc 

Verdict  for  plaintiff  for  $1,627.91,  and 
Judgment  thereon. 

Argued  before  BROWN,  O.  J.,  and  MES- 
THEZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  and  FRAZER,  JJ. 

F.  J.  Hartmann,  of  Ebensburg,  and  Henry 
W.  Storey,  Jr.,  of  Johnstown,  for  appellant 
D.  P.  Weimer,  of  Johnstown,  for  appellee. 

POTTER,  J.  The  first  assignment  of  error 
raises  the  principal  question  tn  this  case. 
It  is  there  alleged  that  the  court  below  erred 
tax  affirming  plaintiff's  third  point,  which  was, 


"that  the  lien  is  a  valid  and  subsisting  one, 
and  the  plaintiff  should  have  Judgment,  if 
the  Jnry  find  as  a  matter  of  fact  that  the 
premises  described  in  the  lien,  or  any  part 
thereof,  is  a  convenient  possession  affording 
facilities  in  conducting  the  business  of  the 
company,  and  enabling  It  to  make  money, 
and  not  an  integral  and  indispensable  part 
of  the  roadbed."  It  seems  to  be  conceded 
by  counsel  for  appellant  that  a  portion  of  the 
property  of  the  defendant  adjoining  the 
street — that  is,  the  platform  and  shelter 
station,  being  34  feet  in  depth  and  extending 
along  Railroad  street  a  distance  of  144  feet 
— ^was  subject,  under  the  act  of  1911,  to  as- 
sessment and  Uen  for  the  cdst  of  grading  and 
paving  the  street  It  is  also  admitted  ttiat 
there  is  considerable  other  land,  occupied 
by  the  platforms,  shelters,  ticket  office,  bag- 
gage and  freight  stations,  and  by  dwelling 
bouses  and  their  appurtenances  belonging 
to  the  railroad  company,  which  were  proper 
subjects  for  assessment  and  lien,  if  they  are 
not  too  remotely  situated,  as  to  the  street 
on  which  the  improvement  was  made. 

[1,1]  That  the  roadbed  and  right  of  way 
of  the  railroad  are  exempt  from  assessment 
for  municipal  improvements  has  been  held 
In  Philadelphia  v.  Philadelphia,  Wilmington 
&  Balto.  R.  R.  Co.,  33  Pa.  41 ;  Junction  R.  R, 
Co.  V.  PhUadelpbia,  88  Pa.  424;  Allegheny 
aty  V.  West  Penna.  R.  R.  Co.,  138  Pa.  375, 
21  Atl.  763,  and  other  cases  which  follow 
them.  But  this  exemption  does'  not  extend 
to  the  stations,  platforms,  and  other  prop- 
erty of  the  railroad,  not  absolutely  neces- 
sary to  the  exercise  of  the  franchises  of  the 
corporation.  Mt.  Pleasant  Boro.  v.  Balto. 
&  Ohio  R.  R.  Co.,  138  Pa.  363,  20  Atl.  1052, 
11  li.  R.  A.  520;  Philadelphia  v.  Philadel- 
phia &  Reading  R.  R.  Co.,  177  Pa.  292,  35 
AtL  610,  34  L.  R.  A.  564;  Philadelphia  v. 
North  Penna.  R.  R.  Co.,  1  Pa.  Super.  Ct  254, 
There  was,  however,  in  tliis  case  evidence 
tending  to  show  that  there  was  a  strip  of 
ground  between  Railroad  street  and  the 
roadbed  of  the  defendant  company  extending 
the  entire  length  of  the  street  improvement 
This  strip  varied  in  width  from  3%  to  50 
feet  This  appears  from  the  testimony  of 
plaintiff's  witness,  ttte  borough  engineer,  who 
prepared  the  plan  marked  "Plaintiff's  Ex- 
hibit No.  1."  The  plan  prepared  by  defend- 
ant, marked  "Exhibit  No.  13,"  also  shows 
that  there  is  a  strip  of  land  between  the 
street  and  the  railroad  track,  extending  the 
whole  length  of  the  Improvement  If  the 
Jury  believed  the  testimony  of  the  witness 
Thomas,  plaintiff's  engineer,  whldi  was  not 
contradicted,  and  was  corroborated,  in  part 
at  least,  by  the  testimony  of  defendant's 
own  engineer,  they  were  Justified  in  finding 
that  at  no  point  did  the  bed  of  the  railroad 
directly  adjoin  or  abut  upon  the  street,  but 
that  other  land  of  the  defendant,  not  occu- 
pied by  the  railroad  bed,  lay  between  it  and 
the  street    The  testimony,  as  to  the  inter- 
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renlng  strip  of  ground  was  uncontradicted. 
This  differentiates  the  present  case  upon 
its  facts  from  Philadelpbla  ▼.  Phlladelplila, 
Wilmington  &  Balto.  R.  R.  Co.,  33  Pa.  41, 
Allegheny  aty  v.  West  Penna.  R.  R.  Co., 
138  Pa.  375,  21  Atl.  768,  and  other  cases,  in 
which  it  appeared  that  the  roadbed  and  the 
street  Immediately  adjoined  without  any 
ground  Intervening.  The  fact  that  the  lien 
may  Include  ground  upon  which  is  laid 
parts  of  the  roadbed  and  tracks  of  the  rail- 
road company  does  not  invalidate  it.  In 
Pblladelpfaia  t.  Philadelphia  &  Reading 
R.  R.  Co.,  177  Pa.  292,  298,  35  Atl.  610,  611, 
34  Li.  R.  a.  564,  that  auestlon  was  considered 
and  it  was  held  that  judgment  might  be 
had  on  a  claim  filed  against  ground  over 
which  extends  the  right  of  way  and  road- 
bed of  the  railroad,  but  that  a  purchaser  at 
sheriff's  sale  under  such  judgment  would 
take  the  land  subject  to  the  railroad's  ease- 
ment   Mr.  Justice  Dean  there  said: 

"While  we  can  from  this  record  determine 
that  a  large  part  of  this  1,500  feet  is  not  road- 
bed, we  cannot  say  just  how  much  ia ;  but  that 
fact  prevents  not  the  entry  of  judgment.  The 
plaintiff  has  a  lien  on  the  land  in  excess  of  that 
not  subject  to  municipal  assessment;  a  sale  of 
the  land  passes  to  the  purchaser  nothing  the  lien 
does  not  bind;  he  takes  it  subject  to  defend- 
ant's easement  •  •  •  The  city  has  its  judg- 
ment in  rem  against  land  on  which  defendant 
had,  under  the  law,  before  the  filing  of  the  mu- 
nicipal lien,  a  visible,  notorious  easement  or 
right  of  way  to  the  extent  of  its  roadbed. 
•  •  *  The  roadbed  running  to  the  river 
through  this  yard,  being  necessary  to  the  exist- 
ence of  the  road  as  a  common  carrier,  cannot 
be  taken  from  it  by  a  proceeding  in  rem  against 
the  yard ;  the  purchaser  takes  subject  to  the 
easement,  just  as  the  purchaser  of  land  at  sale 
under  a  mortgage  takes  subject  to  an  open,  visi- 
ble casement  antedating  the  mortgage." 

The  court  below  did  not,  therefore,  err  In 
accepting  a  verdict  and  in  entering  judgment 
for  the  full  amount  of  the  claim ;  tf  execu- 
tion should  be  Issued,  and  there  should  be  a 
sale  upon  the  judgment,  the  purchaser  would 
take  the  land  subject  to  appellant's  right  of 
way  over  the  roadbed. 

There  is  no  merit  In  the  suggestion  that 
the  verdict  should  have  been  directed  for  the 
defendant,  because  no  special  benefits  were 
conferred  on  it  by  the  grading  and  paving  of 
the  street  The  work  was  done  In  front  of 
defendant's  premises,  and  it  is  to  be  pre- 
sumed that  its  property  was  thereby  benefit- 
ed. See  Philadelphia  v.  Philadelphia  &  Read- 
ins?  R.  R.  Co.,  1  Pa.  Super.  Ct  236,  242,  and 
cases  there  cited. 

[3]  Nor  Is  the  objection  to  the  act  of  May 
12,  1911  (P.  L.  288),  upon  the  ground  of  its 
unconstitutionality,  well  founded.  The  act 
is  not  local,  as  it  relates  to  all  boroughs  in 
the  commonwealth.  Nor  is  it  special,  as  bor- 
oughs have  frequently  been  recognized  as 
proi>er  subjects  of  classification.  The  lan- 
guage of  this  court  in  City  of  Seranton  v. 
Wbyte,  148  Pa.  419,  23  AtL  1043,  is  as  appli- 
cable to  boroughs,  as  to  dtles  of  the  third 


class.  It  was  there  held,  as  set  focfb  !n  the 
syllabus,  that: 

.  "The  subject  of  the  grading  and  paving  of 
streets  is  clearly  and  exclusively  one  tor  munic- 
ipal control.  The  power  to  collect  the  cost  of 
the  work  so  done  by  any  appropriate  form  of 
taxation  is  a  manicipal  power.  Therefore  an 
act  upon  this  subject  relating  to  one  of  the  class- 
es of  cities  is  constitutional.  So  far  as  such  an 
act  applies  in  such  cases  the  regular  and  set- 
tled course  of  procedure,  as,  for  example,  the 
filing  of  a  lien  for  assessments,  with  the  usual 
procedure  thereunder,  it  does  not  offend  against 
the  Constitution  by  providing  for  peculiar  local 
procedure." 

[4]  Under  the  act  of  1911  the  lien  Is  made 
prima  fade  proof  of  the  facts  alleged  therein. 
In  the  present  case  the  lien  was  offered  in 
evidence,  and  it  was  therein  averred  that  the 
defendant  company  was  owner  of  all  the 
land  described  therein,  including  that  be- 
tween the  railroad  and  the  river.  This  aver- 
ment was  not  denied  In  the  a£9davit  of  de- 
fense, or  upon  the  trial.  It  Is,  however,  sug- 
gested that  the  land  north  of  the  railroad 
was  too  remote  from  the  street  to  be  subject 
to  assessment  and  lien  for  street  Improve- 
ments. Counsel  for  appellee  makes  reply 
that  It  Is  too  late  after  Judgment  to  raise  the 
question  that  too  much  land  has  been  Includ- 
ed In  the  lien.  However  that  may  be,  it  ia 
not  necessary  to  consider  that  question  now, 
as  the  court  will  have  control  over  any  execu- 
tion which  may  be  issued  on  a  Judgment  ou 
the  municipal  claim,  and  in  any  event  the 
purchaser  will  acquire  title  to  that  only 
which  la  covered  by  the  lien. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  is  affirmed. 


SWAUGER  et  aL  ▼.  PEOPLE'S  NATURAI. 
GAS  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  3, 
1916.) 

1,  Mabteb  and  Sbbvant  ^=9121  —  Ikjobt  to 
Servant— Nequgencb— Failure  to  Guabd 
Machinebt. 

Where  one  employed  as  fireman  and  engi- 
neer in  a  gas-pumping  station  is  killed  while  in 
the  performance  ot  his  work,  from  his  clothing 
becoming  caught  by  a  revolving  shaft  and  set- 
screw,  which  are  not  guarded  as  required  by 
Act  May  2,  1005  (P.  I*  355)  I  11,  requiring 
that  all  shafting  and  setscrews  shall  be  properly 
guarded,  the  employer  is  liable. 

red.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  228-231;  Dec  Dig.  <S=> 
121.] 

2.  Master  and  Servant  «=328»— Injury  to 
Skhvant  —  Unguarded  Maohinert  —  Con- 
tributory   Negligence  —  Question     fob 

J  DRY. 

Where,  in  an  action  for  the  death  of  such 
amploy6,  it  appeared  that  the  accident  occurred 
when  he  was  attempting  to  remove  an  old  wire 
and  substitute  a  new  one  while  the  shaft  was 
revolving  rapidljr,  but  did  not  appear  that  the 
danger  was  obvious  or  imminent,  the  question 
of  contributory  neglifience  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1089,  1090,  1092-1182: 
Dec.  Dig.  «=>288l] 
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8.    TKIAI.  «=!>295— iNBTSTJOnONS  AS  A  WHOtI 

— Djucaoes  Recovkbabuc  fob  Dkatr. 

In  an  action  for  the  death  of  an  employ6, 
wherein  plaintiffs  were  adult  children  of  de- 
ceased, the  givins  of  an  instruction  that  the 
amount  of  the  verdict  did  not  depend  on  the 
age  or  nonprodncin^  capacity  of  the  deceased, 
but  upon  the  loss  in  beneSts  which  plaintiffs 
were  entitled  to  expect  as  shown  by  the  eWdence, 
did  not  require  a  reversal,  where  the  jury  must 
bave  understood  from  the  entire  charge  that 
plaintiffs  were  entitled  to  recover  only  the  pres- 
ent 'Worth  of  the  anticipated  pecuniary  benefits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.    S<  703-T17;    De&  Dig.  <S=>295.] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland Connty. 

Trespass  by  David  E.  Swauger  and  others 
against  the  People's  Natural  Gas  Company, 
for  death  of  plaintiffs'  father.  Prom  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKBR,  and  PRA- 
ZBR.  JJ. 

Paul  H.  Galther,  of  Greensbnrg,  Christy 
Payne,  of  Pittsburgh,  and  Charles  E.  Whit- 
ten,  of  Greensburg,  for  appellant.  Edward  E. 
Bobbins  and  A.  M.  Wyant,  both  of  Greens- 
burg, for  appellee. 

MESTREZAT,    J.      [1]  This    action    was 
brought  by  the  children  of  John  Swauger,  all 
of  whom  have  reached  their  majority,  to  re- 
cover damages  for  bis  death  which  they  al- 
lege was  caused  by  the  negligence  of  the  de- 
fendant  company.     Swauger  had   been   em- 
ployed by  the  defendant  for  several  years  as 
fireman  and  engineer  at  its  natural  gas-pump- 
ing station  near  Murraysvllie,  Westmoreland 
county.    Extending  across  the  middle  of  the 
engine  room  of  the  plant  and  about  3  or  4  feet 
from  the  floor  was  a  3-lnch  line  shaft,  operat- 
ing  a  3-foot  pulley  near  eadi  end  of  the 
shaft.    The  shaft  was  supported  on  concrete 
piers  by  iron  brackets  and  run  In  bearings 
which  were  bolted  to  the  piers.    There  was  a 
setscrew,  with  a  square  head,  holding  a  col- 
lar in  place  on  each  end  of  the  shaft,  and 
about  10  Inches  from  the  end.    There  was  a 
space  of  from  18  to  20  inches  between  the 
end  of  the  shaft  where  the  accident  occur- 
red and  the  wall  of  the  building.    The  col- 
lars which  prevented  the  shaft  from  working 
longitudinally  were  4  or  5  Inches  In  width 
and  about  1  indi  thldk.    The  setscrews  held 
the  collars  to  the  sbaft,  were  about  2%  Inch- 
es long,  and  projected  about  an  inch  or  an 
inch  and  a  half  from  the  collars.    The  col- 
lars  and   screws  revolved   with   the   shaft, 
moving  at  the  rate  of  250  revolutions  per 
JDinnte.    A  wire,  with  float  attached  at  the 
water  tank  outside  the  building,  was  brought 
through  the  wall  or  side  of  the  building  about 
7  feet  from   the  floor,  strung  horizontally 
along  the  wall,  and  above  the  passageway 
between  the  wall  and  the  end  of  the  shaft 


for  several  feet,  thence  to  the  boiler  room, 
where  it  was  attached  to  a  weight  which,  by 
Its  movements  up  and  down.  Indicated  the 
quantity  of  water  In  the  tank.  The  wire 
was  not  connected  with  the  shaft,  pulleys, 
or  any  part  of  the  machinery  which  was  in 
motion.  The  wire  became  broken  or  worn 
ontt  and  Swauger  and  one  Geiger,  the  engi- 
neer In  charge  of  the  pumping  station,  were 
directed  to  remove  it  and  replace  It  with  a 
new  wire.  Gelger  pushed  the  wire  through 
the  wall  from  the  outside  of  the  building, 
and  directed  Swauger  to  go  inside,  catch 
and  string  It  along  the  wall.  Swauger  was 
in  the  space  between  the  wall  and  end  of  the 
revolving  shaft,  removing  the  old  wire  and 
preparing  to  substitute  the  new  wire,  wboi 
his  clothes  were  caught  by  the  shaft  and 
screw,  and  he  was  thrown  to  the  floor  of  the 
building  and  killed.  The  shaft  and  screw 
were  not  guarded  and  the  negligence  averred 
in  the  statement  Is  the  failure  to  guard  the 
machinery  as  required  by  the  act  of  May  2, 
1905  (P.  L.  352).  The  statute  provides  (sec- 
tion 11),  Inter  aUa,  that  "all  •  •  •  shaft- 
ing, setscrews  •  •  •  and  machinery  of 
every  description  shall  be  properly  guarded."' 
Owing  to  its  location,  it  was  therefore  clear- 
ly the  duty  of  the  defendant  company  to 
guard  the  machinery  with  an  artificial  bar- 
rier, and,  if  the  failure  to  perform  the  duty 
resulted  In  the  death  of  deceased,  it  Imjiosed 
liability  for  which  defendant  must  answer. 

[2]  The  defendant  contends,  and  this  nilses 
the  controlling  question  In  the  case,  that  If 
It  be  conceded  that  the  machinery  should 
have  been  guarded,  the  deceased  was  negli- 
gent as  a  matter  of  law  in  attempting  to  re- 
move the  old  wire  and  substitute  the  new 
one  while  the  unprotected  shaft  was  revolv- 
ing at  sUch  a  rapid  rate  as  to  make  the  work 
obviously  and  manifestly  dangerous.  The  de- 
fendant's superintendent  testified.  In  effect, 
that  he  had  directed  Swauger  to  stop  the 
machinery  w^ben  anything  In  the  room  was 
to  be  repaired,  and  It  appeared  that  by  the 
use  of  a  clutch,  Swauger  could  have  stopped 
the  motion  of  the  machinery.  The  learned, 
court  submitted  the  question  of  the  deceased's 
negligence  to  the  Jury  saying,  inter  alia: 

"Should  he  [Swauger]  in  removing  this  old 
wire,  bave  stopped  the  machinery,  gone  over  to 
where  this  clutch  was  and  operated  it,  or  would 
a  reasonable  person,  doing  the  same  kind  of 
work,  have  done  as  John  Swauger  did  on  this 
occasion?  We  do  not  know  from  the  evidence, 
and  cannot  know  from  the  evidence,  the  precise 
thing  that  brought  him  in  conjunction  with  that 
machinery.  The  work  in  which  he  was  engaged 
did  not  require  any  contact  with  the  machinery, 
but  in  some  way  he  did  come  in  contact  with  the 
machinery,  and  it  was  left  in  such  a  condition 
as  to  show  that  the  setscrew  and  this  shaft  had 
been  instrumental  in  his  injury.  How  did  he 
come  to  be  in  contact  with  that  machinery? 
The  space  was  limited  on  that  side,  but  it  was 
a  place  that  employ^  were  allowed  to  make  use 
of,  and  the  location  of  the  work  that  he  was 
then  engaged  in  was  upon  that  side  of  the  build- 
ing." 
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Swanger  was  not  operating  the  machinery 
at  the  time  of  the  accident,  presnmably  It 
was  under  the  control  and  had  been  set  In 
motion  by  the  engineer  who,  it  It  was  really 
necessary,  should  have  applied  the  clut<A  and 
stopped  It.  Impliedly  at  least,  the  engineer, 
Geiger,  who  was  assisting  in  the  work, 
thought  It  was  not  imminently  dangerous 
for  Swauger  to  do  bis  part  of  the  work  with 
the  machinery  in  motion  as  he  directed  him 
to  do  the  inside  work.  The  danger,  there- 
fore, was  not  so  obvious  or  imminent  as  to 
attract  the  attention  of  Oelger,  who  was 
present  and  saw  the  situation,  or  the  latter 
certainly  would  not  have  permitted,  much 
less  directed,  Swauger  to  do  the  work  with 
the  machinery  in  motion.    Geiger  testified: 

"Q.  Wasn't  that  dangerous  [the  work  Swau- 
ger was  doing]?  A.  Oh,  it  was  dangerous  in 
one  way,  bvit  we  novra-  thought  of  it  being  dun- 
gerous;  put  that  wire  in  dozens  of  times  the 
same  way." 

Swauger's  negligenoe  was  for  the  Jury,  and 
not  for  the  court. 

[3]  The  appellant  claims  that  the  court 
erred  as  to  the  measure  of  damages  applica- 
ble to  the  facts  of  the  case.  It  Is  conceded, 
as  it  must  be,  that  all  the  children,  though 
adults,  were  properly  joined  In  bringing  the 
action  for  the  death  of  their  father.  The 
learned  Judge  in  his  charge  called  attention 
to  the  acts  of  assembly  authorizing  the  ac- 
tion, and  explained  very  fully  the  basis  of 
the  plaintiffs*  right  of  recovery,  and  that 
adults  who  are  not  members  of  the  dece- 
dent's household  and  must  show  from  what 
has  transpired  in  the  past  a  reasonable  ex- 
pectation of  pecuniary  benefit  from  the  con- 
tinued life  of  the  deceased  which  was  lost, 
The  appellant's  objection  does  not  go  to  this 
part  of  the  charge,  but  to  the  action  of  the 
court  in  affirming  the  plaintiffs'  fourth  point, 
which  requested -the  court  to  say  that  the 
amount  of  the  verdict  did  not  depend  upon 
the  youth  or  age  or  nonproducing  capacity 
of  the  deceased,  but  upon  the  loss  in  benefits 
which  the  plaintUTs  were  justified  in  ex- 
.pecting,  as  shown  by  the  evidence  in  the 
case.  A  point  couched  in  the  same  language 
appears  to  have  been  affirmed  in  an  earlier 
case  decided  by  this  court.  Counsel  assume 
unjustified  risk  for  their  clients  tn  present- 
ing points  copied  from  cases  the  facts  of 
which  ar«  dissimilar  to  those  of  the  case 
then  In  hand.  The  point  was  not  well  drawn 
and,  If  not  explained,  might  be  misleading. 
The  attention  of  the  learned  Justice  who 
delivered  the  opinion  in  that  case  was  not 
directed  to  the  language  of  the  point,  as  he 
regarded  It  and  the  other  points  as  raising 
the  single  question  of  the  "right  of  the  plain- 
tiffs to  maintain  this  suit."  In  the  present 
ease  the  court  announced  in  the  charge  the 
correct  rule  to  be  applied  in  ascertaining 
the  damages,  and  therefore  the  affirmance  of 
the  point  did  the  appellant  no  harm.    The 


court  charged.  Inter  alia,  in  the  language 
of  this  court  In  another  case,  as  follows: 

"In  an  action  for  death  the  true  measure  of 
damages  is  the  pecuniary  loss  suffered,  without 
any  soliatium  or  mental  suffering  or  grief ;  and 
the  pecuniary  loss  is  what  the  deceased  would 
probably  have  earned  by  bis  labor,  physical  or 
intellectual,  in  his  business  or  profes-iion,  if  the 
injury  that  caused  death  had  not  befallen  him, 
and  which  would  have  gone  to  the  support  of  his 
family.  In  fixing  this  amount  consideration 
should  be  given  to  the  age  of  the  deceased,  bis 
health,  bis  ability  and  disposition  to  labor,  his 
habits  of  life  and  expenditures." 

The  court  then  directed  attention  to  the 
fact  that  the  deceased  was  71  years  of  age, 
and  that  therefore  the  productive  period  of 
his  life  had  been  largely  spent 

We  are  riot  convinced  that  the  Jury  did 
not  understand  from  the  whole  charge  that 
the  plaintiffs  were  only  entitled  to  recover 
the  present  worth  of  the  anticipated  gifts. 
While  it  would  have  been  better  had  tbe 
learned  Judge  given  the  Jury  more  explicit 
Instructions  to  find  the  present  worth,  yet 
the  charge  is  full  on  this  branch  of  the  case, 
and,  the  evidence  being  sufficient  to  Justify 
the  verdict,  if  based  on  the  present  worth  of 
the  anticipated  pecuniary  benefits,  we  would, 
not  be  Justified  in  reversing  the  case  on  thla 
ground. 

The  Judgment  is  affirmed. 


In  re  NOLAN'S  TRUST  ESTATK 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

1.  EXKCUTOBS    ANO    ADiaNIBTKATOBB    «=»86 

PAYMaWT  TO    AdMZNISTSATOB  —    EFFECT  TO 
DiSCRABOE   DEBTOB. 

Though  the  validity  of  the  will  has  been 
contested  and  the  time  for  appeal  from  a  de- 
cree admitting  the  will  to  probate  has  not  er- 
pired,  a  bona  fide  payment  to  an  administrator 
to  whom  letters  have  been  regularly  issued  by 
an  authority  having  jurisdiction  to  grant  let- 
ters testamentary  or  of  adnunistration,  is  a  le- 
gal discharge  of  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Elxecatora 
and  Administrators,  Cent.  Dig.  |{  823,  369-383 ; 
Dec.  Dig.  <g=»86.] 

2.  POWEBS  «=>30 — POWEB  OF  APPOINTMENT. 

Where  personalty  consisting  of  cash  and 
securities  was  given  in  trust  for  the  settlor's  use 
for  Ufe,  with  power  of  appointment  by  wiU, 
and  the  settlor  thereafter  dl^osed  by  will  of  hia 
entire  estate,  which  on  his  death  was  found  to 
consist  almost  entirely  of  the  property  given  in 
trust,  such  property  passed  under  the  will. 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent. 
Dig.  §§  13T-149,  155;    Dec.  Dig.  «=»36.] 

Appeal  from  Court  of  Common  Pleas,  Berks 
County. 

In  the  matter  of  the  trust  estate  of  Fran- 
cis Rellly  Nolan.  Petition  for  citation  to 
require  the  Reading  Trust  Company,  trustee, 
to  file  an  account  From  a  decree  requiring 
that  the  account  be  filed,  the  trustee  appeals. 
Affirmed. 

Wagner,  J.,  filed  the  following  opinion  In 
the  court  of  common  pleas : 

The  facts  in  this  case  are  not  in  dispute.  Pri- 
or to  October  6, 1918,  Francis  Reilly  Nolan  was 
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posseted  of  personal  property  valued  at  |S0,- 
000,  of  which  $10,692  wag  cash,  and  the  balance 
consisted  of  stoclcs  and  securities.  On  said  date 
he  went  to  his  attorney,  William  J.  Rourke,  and 
there  executed  a  deed  of  trust  to  the  Reading 
Trust  Company,  for  the  uses,  premises,  and  ob- 
jects declared  in  the  deed  of  trust ;  that  is,  that 
the  company  retain  the  aecuritieB  and  invest 
and  reinvest  the  $10,692  cash,  collect  the  divi- 
dends, etc.,  and  after  deducting  the  costs  inci- 
dent to  the  execution  of  this  trust,  apply  all 
the  proceeds  in  monthly  installments,  during  the 
whole  of  the  lifetime  of  the  said  Francis  Reilly 
Nolan,  to  his  support  and  maintenance. 

The  deed  of  trust  also  contained  this  stipula- 
tion: "It  is  hereby  especially  stipulated  and 
agreed  that  the  said  F.  ReiUy  Nolan,  may,  by 
last  will  and  testament  or  any  writing  in  the 
nature  thereof,  to  take  effect  after  l&  death, 
dispose  of  the  trust  funds  remaining  in  the 
hands  of  the  said  the  Reading  Trust  Company, 
«r  its  successors,  to  and  among  such  person  or 
persons,  and  for  such  estate  or  estates,  and  in 
such  proportion  as  the  said  F.  Reilly  Nolan  may 
order  and  direct."  And  then  provided  in  the 
following  clause :  "And  should  tie  said  F.  Reil- 
ly Nolan  die  intestate,  then  it  (the  Reading 
Trust  Company)  shall  pay  such  fund  to  such 
persons  as  would  be  entitled  to  the  same  under 
the  intestate  laws  of  the  commonwealth  of  Penn- 
sylvania." 

On  October  9,  191S,  three  days  after  the  ex- 
ecution of  this  deed  of  trust,  Francis  Reilly 
Nolan  executed  his  will,  which  was  written  by 
Wm.  J.  Rourke,  the  attorney  who  drew  up  the 
deed  of  trust.  At  the  time  of  making  this  will, 
Francis  Reilly  Nolan  was  possessed  of  no  prop- 
erty other  than  that  which  three  days  prior  to 
the  execution  of  the  will  he  had  de^ed  to  the 
Reading  Trust  Company,  and  an  undivided  in- 
terest in  real  estate  in  Philadelphia,  valued  at 
about  12,600. 

In  the  depositions  that  were  taken  in  this 
case,  this  question  was  asked  Mr.  Rourke: 
"Was  the  will  that  was  drawn  done  in  pursuance 
to  the  Imowledge  yon  had  at  the  time,  or  in 
pursuance  to  the  deed  of  trust?"  He  answered: 
"I  cannot  answer  this  positively,  but  presume 
it  was.  It  followed  so  closely  that  it  would 
seem  the  will  was  drawn  in  connection  with 
that.  My  recollection  is  that  the  deed  of  trust 
was  drawn  on  the  6th  of  October,  1013,  and 
that  the  will  wns  drawn  within  a  few  days,  and 
executed  on  the  9th  of  October,  1913."  Also  in 
answer  to  the  question :  "But  there  was  no 
mention  of  any  other  estate  of  which  he  was 
possessed  at  the  time  of  drawing  the  will?"  he 
said :  "There  was  no  other  estate,  nor  did  I 
know  that  he  possessed  any  other  estate." 

In  his  will  he  bequeaths  to  the  Sisters  of  St. 
Francis  of  Reading,  Pa.,  the  sum  of  $5,000,  and 
also  directs  that  immediately  after  big  death 
his  executor  named  in  the  will  set  apart  and 
pay  info  tiie  Reading  Trust  Company,  of  Read- 
ing, Pa.,  as  trustee,  the  sum  of  $10,000  to  be  in- 
vested for  the  use  and  benefit  of  his  aunt,  Ma- 
tilda McDonough.  The  rest,  residue,  and  re- 
mainder of  the  estate  he  bequeaths  to  John  El- 
wood  See,  and  appoints  Edward  C.  Nolan  as 
Us  executor.  Francis  Reilly  Nolan  died  on 
June  2,  1914. 

At  the  time  of  his  death  the  only  property 
that  he  had  was  this  that  had  been  placed  in 
trust,  other  personal  property  amounting  to 
aliout  $25,  and  the  aforesaid  interest  in  real 
estate  in  Philadelphia.  His  debts  amounted  to 
about  $600.  Charles  B.  Nolan  and  others,  on 
Jane  8,  1914.  filed  a  caveat  against  the  pro- 
bate of  the  will  of  Francis  Reilly  Nolan.  Aft- 
er hearing,  the  register  of  wills  granted  letters 
on  October  27,  1914,  to  Edward  C.  Nolan,  the 
party  named  as  executor  in  the  wilL 

[I J  The  Reading  Trust  Company,  trustee,  in 
opposing  the  petition  of  Edward  O.  Nolan  for  a 
citation  directed  to  the  Reading  Trust  Com- 
pany to  show  cause  why  the  account  of  its  ad- 


ministration of  the  trust  fund  should'  not  be 
filed,  assigned  two  reasons:  First,  that  although 
letters  of  administration  have  been  granted  to 
JBdwaid  0.  Nolan,  yet,  since,  as  the  trust  com- 

Sany  claims,  the  parties  who  were  interested  in 
ling  the  caveat  have  three  years'  time  within 
which  to  appeal  from  the  decision  of  the  register 
of  wills,  that  therefore  it  would  not  divest  itself 
of  liability  by  turning  over  its  trust  fund  to  the 
executor  until  three  years  after  the  granting 
of  letters;  that  is,  not  until  after  October  27, 
1017.  Second,  that  the  trust  funds  in  its  pos- 
session under  the  deed  of  trust  do  not  pass  by 
the  will  of  Francis  Reilly  Nolan. 

Zeigler  ▼.  Storey,  220  Pa.  471,  69  Atl.  894, 
17  L.  R.  A.  (N.  S.)  878,  together  with  the 
cases  therein  cited,  is  a  complete  answer  to  the 
respondent's  first  contention.  In  this  case  It  is 
held  that:  "A  bona  fide  payment  to  on  ad- 
ministrator to  whom  letters  have  been  regularly 
issued  by  an  authority  having  jurisdiction  to 
grant  letters  testamentary  or  of  administratioB 
is  a  legal  discbarge  to  the  debtor." 

[2]  We  also  are  of  the  opinion  that  respond- 
ent's second  position  is  not  tenable.  It  is  clear 
that  prior  to  the  deed  of  trust  the  $30,000  in 
cash  and  securities  was  the  absolute  property  of 
Francis  Rcilljr  Nolan,  and  wbleb  could  be  dis- 
posed of  by  him  in  such  manner  as  he  desired. 
It  is  only  as  he  disposed  of  this  proiperty  and 
to  the  extent  to  which  he  disposed  of  it,  that  it 
passed  beyond  liis  control.  This  deed  of  trust  is 
not  an  absolute  conveyance  of  the  $30,000  to 
the  Reading  Trust  Company.  It  was  trustee 
merely  to  retain,  inveet,  and  reinvest  during  the 
lifetime  of  Francis  Reilly  Nolan,  and  after  pay- 
ment of  expenses  and  other  costs,  turn  over  the 
net  income  to  Francis  Reilly  Nolan.  Even, 
therefore,  without  a  reservation  in  this  deed  of 
trust,  this  fund  was  subject  to  future  controL 
by  will,  of  Francis  Reilly  Nolan.  But  this  deed 
of  trust  contains  the  express  provision,  as  is  al- 
ready noted,  that  Francis  Reilly  Nolan  may  dis- 
pose of  this  property  by  will,  and  further  states 
that  should  the  said  Francis  Reilly  Nolan  die 
intestate,  then  the  Reading  Trust  Company  shall 
pay  to  the  persons  entitled  under  the  intestate 
laws.  This  would  have  been  the  result  by  law 
even  had  this  express  provision  not  been  con- 
tained in  this  deed  of  trust.  But,  having  been 
placed  therein,  the  two  provisions  clearly  in- 
dicate the  intent  of  Francis  Reilly  Nolan  as  to 
the  disposition  of  his  property.  The  authority 
for  the  will  is  not  by  virtue  of  this  stipulation 
in  the  deed  of  trust,  but  because  Francis  ReiUy 
Nolan  retained  to  himself  an  interest  in  the 
property  that  lie  could  dispose  of  by  will ;  that 
is,  he  still  had  an  estate  in  the  $30,000,  with 
the  consequent  power  of  will  over  it.  BirdsaU 
T.  Richards,  18  Pa.  256. 

It  seems  clear  that  taking  into  consideration 
this  deed  of  trust,  the  will,  the  times  of  making 
the  two,  the  extent  of  the  conveyance,  and  the 
amounts  disposed  of  in  the  will,  that  this  shows 
that  what  Francis  Reilly  Nolan  had  in  mind  and 
disposed  of  in  the  will  included  this  $30,000 
trust  fund.  This  intent  becomes  still  more  evi- 
dent when  we  take  into  consideration  the  facta 
an  disclosed  by  the  depositions  surrounding  the 
deed  of  trust,  the  making  of  the  will,  the  amount 
of  property  of  which  he  wns  possessed,  both  at 
the  time  the  deed  of  trust  was  executed  and  the 
will  made,  ond  the  provisions  of  the  will  taken 
in  connection  therewith.  These  circumstances 
must  be  considered  in  arriving  at  the  intent  of 
the  testator.  Sec  Hermann's  Estate,  220  Pav 
52,  58,  69  Atl.  285,  where  it  is  held  that :  "AU 
the  surrounding  circumstances  of  the  testator — 
his  family,  the  amount  and  character .  of  his 
property — may  and  ought  to  be  taken  into  con- 
sideration in  giving  a  construction  to  the  pro- 
visions of  his  will." 

The  conclusion  to  which  we  necessarily  come 
is,  that  when  Francis  Reilly  Nolan  specifically, 
by  will,  disposed  of  $15,000,  to  take  effect  im- 
n.ediutely  after  his  death,  with  a  further  dia- 
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posal  of  the  residue  of  Us  estate,  and,  at  the 
time  of  making  the  will,  did  not  have  any  prop- 
erty in  excess  of  $3,000  other  than  ttiis  trnst 
fund,  and  which  will  he  made  three  dajrs  after 
the  creation  of  the  trust,  that  his  intent  was  to, 
in  this  way,  disiKise  of  that  interest  which  he 
still  retained  in  the  trust  fund,  and  that  the 
trust  fund  is  disposed  of  by  his  will.  We  con- 
sider that  plaintijS's  petition  should  be  granted, 
and  counsel  is  directed  to  draw  up  the  necessary 
order  and  submit  it  to  the  court  for  approval. 

The  court  awarded  a  dtatioii  requiring  the 
Reading  Trust  Company,  trustee,  to  file  an 
account  of  its  administration  of  tlie  trust  es- 
tate. 

Argued  before  MESTRBZAT,  POTTER. 
STEWART,  MOSCHZISKER,  and  FRA- 
ZER,  JJ. 

William  J.  Rourke,  of  Reading,  for  appel- 
lant Joseph  R.  Dickinson  and  J.  Bennett 
Nolan,  both  of  Reading,  for  appellee. 

PER  CURIAM.  The  decree  la  affirmed  on 
the  oplnlcm  of  the  learned  court  below. 


ROSZINA  T.  HOWARD  GAS  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  S, 
1916.) 

1.  Mabteb  and  Sebvant  €=>270— Injdbt  to 
Sebvant— Opkbation  of  Danqbboub  Ma- 
CHiNEBY— Evidence. 

Where,  in  an  action  for  the  death  of  an  em- 
ployfi  from  injuries  sustained  while  operating  a 
coal-cutting  machine,  it  appeared  that  deceased 
was  not  experienced  in  operating  such  machines, 
and  that  the  only  instructions  received  by  him 
were  from  the  machine  boss,  who  did  not  speak 
the  same  language  as  deceased,  it  was  error  to 
exclude  evidence  as  to  the  dangers  incident  to 
the  operation  of  such  machines  and  the  instruc- 
tion and  training  essential  to  the  safe  operation 
of  same. 

[Ed.  Xota — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  913-927,  932;  Dec.  Dig. 
®=>270.] 

2.  Masteb  and  Sebvant  «=3l61— Dangebous 
Machinbby  —  Duty  to  Insteuct— Deleoa- 

TION. 

The  duty  of  the  master  to  instruct  an  Inex- 
perienced employs  in  the  use  of  dangerous  ma- 
chinery cannot  be  delegated  to  another  so  as 
to  relieve  the  master  from  responsibility. 

[Ed.  Notsk — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  298 ;  Dec.  Dig.  «=»151.] 

S.  Mastee!  and  Servant  <S=»155  —  Duty  to 

Wabn— Obvious  Dangebs. 

The  master  need  not  warn  an  employ^ 
Against  dangers  which  are  open  ajid  apparent  to 
the  ordinary  observer  and  the  subject  of  com- 
mon knowledge. 

[Ed.  Nota— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  310;    Dec.  Dig.  «=»155.] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Trespass  by  Katerln  Roszina  against  the 
Howard  Gas  Coal  Company,  a  cocporatloii, 
for  deatb  of  plaintiff's  husband.  From  re- 
fusal to  take  off  nonsuit,  plaintiff  appeals. 
Reversed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZBR, 
JJ. 


Geoi^  O.  Bradshaw,  of  Pittsburgh,  P.  b:. 
Shaner,  and  Thomson  &  Bradshaw,  of  Pitts- 
burgh, for  appellant  Robert  W.  Smith,  of 
Hollidaysburg,  and  Ralph  D.  Hurst  and 
James  S.  Moorehead,  both  ot  Greensburg,  for 
appellee. 

FRAZBR,  J.  [1]  This  is  an  action  to  re- 
cover damages  for  the  death  of  plalntUTs 
husband,  who  was  killed  by  being  caught  in 
the  cutter  bar  of  a  coal-mining  machine  wblcb 
he  was  operating  as  an  employe  of  defendant. 
The  act  of  negligence  pressed  at  the  trial  was 
the  failure  of  defendant  to  give  deceased 
proper  Instruction  in  the  use  and  operation 
of  the  machine.  The  lower  court,  at  the  con- 
clusion of  plaintiff's  testimony,  entered  a 
compulsory  nonsuit,  assigning  as  reason 
therefor  that  the  danger  of  the  employment 
was  so  obvious  that  special  instruction  from 
the  master  was  unnecessary.  A  motion  to 
take  off  the  nonsuit  was  duly  made  and  re- 
fused, and  from  the  Judgment  entered  there- 
on plaintiff  appeals,  assigning  for  error  the 
refusal  of  the  trial  Judge  to  permit  the  In- 
troductlon  of  evidence  to  prove  the  time  nec- 
essary to  properly  instruct  a  miner  in  operat- 
ing a  machine  of  the  kind  which  caused  the 
injury  to  her  husband.  The  maddne  in  ques- 
tion was  driven  by  electric  povrer,  and  was 
equipped  with  a  long  cutting  bar,  on  which 
was  operated  an  endless  chain  with  small 
picks  or  cutters  attached.  Deceased  was  tn 
charge  of  the  machine  for  4V&  days  before 
the  accident,  and  had  worked  as  a  scraper 
at  a  punching  machine,  and  also  at  a  cutting 
macbdne  as  an  assistant  or  scraper  for  a 
week  or  two  before  being  placed  in  charge 
of  the  one  upon  wUch  he  was  working  at 
the  time  of  receiving  the  Injnry  which  caused 
his  death.  Deceased  came  to  the  United 
States  about  two  months  previous  to  the  time 
of  the  accident  and  since  coming  here  was 
employed  by  defendant  in  and  about  Its 
mines.  He  understood  very  little  English, 
and  the  machine  boss  was  unable  to  spealc 
his  language.  A  cutting  machine  weiglis  be- 
tween 2,000  and  2,500  pounds,  and  is  operat- 
ed by  two  men;  the  one  in  charge  is  called 
the  "cutter"  and  the  other  a  helper  or  "scrap- 
er." It  Is  transported  from  one  room  to  an- 
other in  the  coal  mine  on  an  electric  truck 
or  motor  which  serves  two  purposes:  First, 
as  a  means  to  transport  the  machine  from 
place  to  place;  and,  second,  to  drive  the 
cutter  when  in  i)ositlon  for  mining  coal.  To 
operate  the  machine  it  must  be  removed  from 
the  trntk  and  placed  with  the  cutter  bar 
against  the  wall  of  the  mine.  It  then  moves 
across  the  room  when  power  is  applied,  and 
undercuts  the  coal  In  place,  making  its  re- 
moval less  difficult  When  the  cutting  is 
completed  at  one  location  the  machine  is  re- 
mounted on  the  truck  by  the  cutter,  with  tlie 
help  of  the  scraper,  and  removed  to  another 
place,  where  the  coal-cutting  operation  is  re- 
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peated.  Deceased's  injuries  were  received 
while  engaged  with  hla  helper  In  attempting 
to  replace  the  machine  whUe  in  motion  on 
the  motor  truck,  and  in  so  doing  his  foot  ac- 
cidentally came  in  contact  with  the  cutter 
bar,  which  drew  him  into  the  machine.  In- 
flicting upon  him  fatal  injuries. 

That  a  coal-cnttlng  machine  is  a  dangerous 
device  is  not  denied;  and,  as  stated  above, 
the  main  question  urged  at  the  argument  was 
the  sufficiency  of  the  Instruction,  given  de- 
ceased during  the  4%  days  he  operated  the 
appliance,  which  consisted  at  the  machine 
boss  visiting  and  remaining  at  the  machine 
from  15  to  30  minutes  several  times  a  day. 
Plaintiff  offered  to  ask  a  witness  who  was 
experienced  In  the  use  of  these  machines  as 
to  the  danger  Incident  to  their  operation  and 
the  extent  of  the  instruction  and  training 
necessary  to  fit  a  person  to  operate  one  In 
safety  and  whether  the  Instruction  given  the 
deceased  In  this  case  was  sufficient  to  en- 
able a  man  of  ordinary  intelligence  to  safely 
operate  a  cutter,  and  also  offered  to  prove 
that  experience  shows  that  the  usual  time  re- 
quired to  properly  train  and  qualify  a  miner 
in  the  use  of  such  devices  is  from  five  to 
8ts  months.  Objections  to  these  questions, 
which  were  put  in  various  forms  as  Indicated 
by  the  first  nine  assignments  of  error,  were 
sustained  by  the  court  The  correctness  of 
these  rulings  constitutes  the  main  question 
for  review. 

[2,  S]  There  is  no  doubt  as  to  the  duty  of 
a  master  to  instruct  an  Inexperienced  em- 
ployfi  in  the  use  of  dangerous  machinery. 
This  is  a  personal  duty,  from  which  nothing 
but  performance  can  relieve  him.  And  If  the 
duty  is  delegated  to  another,  the  master  still 
remains  responsible  for  its  proper  perform- 
ance by  such  person.  Lebberlng  v.  Struth- 
ers  Wells  &  Co.,  157  Pa.  312,  27  AtL  720.  On 
the  other  hand,  this  obllgatiou  does  not  re- 
quire the  master  to  warn  against  such  dan- 
gers as  are  open  and  apparent  to  the  ordi- 
nary observer  and  the  subject  of  common 
knowledge.  Cracraft  v.  Bessemer  Limestone 
Co.,  210  Pa.  IS,  59  Att.  432.  That  a  saw  or  a 
sharp  knife  will  cut  Is  so  apparent  to  any 
one  that  no  instruction  to  that  effect  is  nec- 
essary. But  between  these  extremes  there 
necessarily  arise  many  cases  which  are  near 
the  border  line  where  it  is  difficult  to  deter- 
mine to  which  class  they  belong.  In  the  pres- 
ent case  the  ruling  of  the  trial  Judge  had 
the  effect  of  excluding  evidence  bearing  on 
the  very  point  which  he  held  was  Insufficient- 
ly proven,  to  wit,  the  necessity  of  further  in- 
struction to  enable  deceased  to  properly  op- 
erate the  machine  and  avoid  Its  dangers.  De- 
ceased worked  but  a  few  days  as  an  operator 
on  the  machine,  and  It  was  of  the  first  Im- 
portance to  ascertain  whether  the  instruction 
given  him  was  sufficient  under  all  the  cir- 
cumstances. In  determining  this  questlcm 
the  testimony  of  persons  experienced  in  the, 


use  of  such  coal-mlnlng  devices  would  ob- 
viously aid  both  court  and  Jury  in  determin- 
ing the  amount  of  Instruction  required  to 
train  the  ordinary  man  in  Its  proper  and  safe 
operation.  If  it  be  true,  as  was  stated  In 
the  offer  contained  in  the  ninth  assignment 
of  error,  that  experience  shows  the  necessary 
time  to  properly  qualify  a  miner  to  safely 
and  properly  use  the  machine  In  question  to 
be  from  five  to  six  months,  then  It  Is  clear 
the  instruction  given  deceased  In  this  case 
was  wholly  Inadequate.  The  testimony  of- 
fered was  certainly  relevant  and  useful  In 
determining  whether  or  not  sufficient  In- 
struction was  given,  and  It  was  error  to  ex- 
clude It. 

As  to  the  further  contention,  that  the  dan- 
ger was  open  and  obvious  and  therefore  no 
instruction  was  necessary  we  do  not  agree. 
While  the  machine  was  a  dangerous  device, 
the  situation 'was  not  so  clear  as  to  warrant 
the  conclusion  of  negligence  on  the  part  of 
deceased  as  a  matter  of  law.  Although  It  is 
true  be  is  bound  to  know  that  contact  with 
the  cutter  would  result  In  Injury,  the  ques- 
tion still  remains  wheth^  or  not  the  Instruc- 
tion as  to  the  use  of  the  machine  was  ade- 
quate to  properly  inform  him  of  the  safest 
method  of  handling  it  under  all  circumstanc- 
es, and  whether  he  was  sufficiently  informed 
of  the  fact  that  the  machine  should  have 
been  stopped  before  he  undertook  the  work 
w^hich  he  was  doing  at  the  time  of  the  ac- 
cident 

Under  all  the  circumstances,  we  think  the 
excluded  evidence  should  have  been  admitted, 
and  the  case  submitted  to  the  Jury  with  prop- 
er explanation  by  the  trial  Judge  as  to  the 
respective  rights  and  duties  of  both  the  de- 
ceased and  his  employer. 

Judgment  reversed,  and  a  procedendo 
awarded. 


STATHERS  et  al.  v.  REa^Z  et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1016.) 

Wills  €=s>608  —  CoNSTBttOTiow  —  Estate  is 

Fee. 

Under  a  will  giving  testator's  daughter  V. 
a  farm,  "to  hold  the  same  during  the  term  of 
her  natural  life,  remainder  in  fee  simple  to  her 
heirs  at  law,"  V.  took  an  estate  In  fee  under 
the  rule  in  Shelley's  Case,  notwithstanding  the 
use,  not  in  a  technical  meaning,  of  the  words 
"heirs  at  law"  in  a  devise  of  a  farm  to  testa- 
tor's son  and  bis  wife. 

[Ed.  Nota— For  other  cases,  sec  Wills,  Cent 
Dig.  §f  1372-1378;  Dec.  Dig.  «=»608.] 

Appeal  from  Court  o£  G<Mnm<«  Pleas,  Wash- 
ington County. 

Action  by  Catherine  Virginia  Stathers  and 
others  against  Josephine  C.  Renz  and  anoth- 
er. From  a  Judgment  for  defendants  on  case 
stated,  plaintiffs  appeal.    Affirmed. 

Mcllvalne,  P.  J.,  filed  the  following  opin- 
ion In  the  court  of  common  pleas : 

Daniel  Ward,  in  one  item  of  his  last  will  and 
testament  provided  as  followB:    "Item.     I  give. 
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derise  and  beqateth  to  my  danehter  Virginia  all 
that  portion  of  the  eastern  end  of  my  aforesaid 
'Home  Farm'  lying  on  the  Cumberland  road, 
after  reserving  and  excepting  the  house  and  lot, 
sitaated  in  the  eastern  part  of  said  eastern  por- 
tion of  my  home  farm.  To  have  and  to  hold  the 
same  during  the  term  of  her  natural  life,  re- 
mainder in  fee  simple  to  her  heirs  at  law." 

In  another  item  of  his  will  he  provided  as  fol- 
lows: "I  give,  devise  and  bequenth  to  my  son 
Henry  Ward  and  his  wife,  that  portion  of  the 
farm  on  which  they  now  reside,  known  as  the 
'Mowl  Farm.'  which  lies  on  the  south  side  of 
the  Clarksville  road,  said  road  to  be  the  line 
of  division  between  the  southern  end  the  north- 
em  portions  of  said  farm,  which  is  situate  and 
lies  in  the  said  township  of  West  Bethlehem 
in  the  said  county  of  Washington  and  state  of 
Pennsylvania.  To  have  and  to  hold  the  same 
during  the  term  of  their  natural  lives,  remainder 
in  fee  simple  to  his  heirs  at  law,  in  case  he 
should  have  issue,  but  in  case  he  should  die 
without  issue,  then  the  said  tract  of  land  to 
revert  to  the  heirs  at  law  of  my  three  daughters, 
Catherine,  Susannah  and  Virginia,  in  fee  sim- 
ple." 

Virginia  Tustin,  n6e  Ward,  in  her  lifetime 
conveyed  the  farm  devised  to  her  in  the  item 
of  the  will  above  gnoted,  to  William  F.  Renz  in 
1885,  and  the  defendanta  in  this  case  bold  title 
under  her  grantee.  Henry  Ward  and  his  wife 
died  without  issue  and  had  no  childi-en  at  the 
time  Daniel  Ward  wrote  his  will.  Virginia  Tus- 
tin had  children  at  the  time  Daniel  Ward  made 
bis  will  and  had  children  at  the  time  of  her  de- 
cease, and  Uie  plaintiffs  in  this  case  are  her 
heirs  at  law. 

Did  Virginia  Tustin  under  the  item  of  her 
father's  will  above  quoted  take  a  fee-simple  es- 
tate, -or  take  a  fee-tail  estate,  which  by  statute 
was  enlarged  into  a  fee-simple  estate,  and  did 
her  grantee  take  a  valid  title  under  the  deed  of 
conveyance  which  she  delivered  to  him? 

Under  the  item  of  Daniel  Ward's  will  in 
which  he  provides  for  his  son  Henry  and  his 
wife,  Henry  took  a  life  estate  by  reason  of  the 
fact  that  he  died  without  issue.  It  is  claimed 
by  plaintiffs'  counsel  that  the  devise  to  Virginia 
Tnstin  most  also  be  construed  as  giving  her 
only  a  life  estate.  The  intention  of  the  testator 
as  to  the  provision  which  he  was  to  make  for  his 
son  Henry  and  his  intention  as  to  the  provision 
be  was  to  make  for  his  daughter  Virginia  are 
clearly  not  the  same.  The  language  of  the  two 
devises  is  different,  and  under  well-established 
rules  of  interpretation  does  not  express  the  same 
intention  on  the  part  of  the  testator  as  to  the 
first  taker.  The  words  "heirs  at  law"  in  the  de- 
vise to  Catherine  ar;  unqualified,  and  there  is 
nothing  in  the  language  of  the  devise  to  justify 
giving  to  them  any  other  meaning  than  their 
technical  meaning.  The  words  "heirs  at  law" 
in  the  devise  to  Henry  are  qualified  by  the 
words  "in  case  he  should  have  issue,  but  in  case 
he  should  die  without  issue,  then  the  said  tract 
of  land  to  revert  to  the  heirs  at  law  of  my  three 
daughters,"  and  the  very  fact  that  the  testator 
tinis  qualified  the  words  "heirs  at  law"  shows 
that  he  intended  them  not  to  have  their  tcclmi- 
cnl  meaning,  but  that  in  thi«  devise  they  should 
bo  understood  as  referring  to  particular  persons 
that  in  the  future  might  be  born.  In  making 
tlie  devise  to  Catherine,  had  the  testator  quali- 
fied the  words  "heirs  at  law"  by  adding  the 
words  "now  born  or  which  may  hereafter  be 
born  to  her  and  living  at  the  time  of  her  death," 
then  it  might  be  argued  that  the  testator  by  the 
words  "heirs  at  law"  referred  to  his  daughter's 
children  or  their  descendants,  and  that  the  words 
should  have  the  same  meaning  as  in  the  case  of 
the  devise  to  Henry.  But  we  cannot  read  these 
qualifying  words  into  the  devise. 

The  argument  that  if  the  words  "heirs '  at 
law"  in  Henry's  devise  were  used  by  tie  testa- 
tor to  designate  particular  persons,  to  wit,  his 


cUMren  or  their  deseendanta,  tluit  tlien  the  same 
words  used  in  the  devise  to  Virginia  most  mean 
children  or  their  descendant,  is  answered  by  the 
equally  effective  argument  that  because  the  tes- 
tator qualified  the  words  hrirs  at  law  in  Henry's 
devise  and  did  not  oaalify  them  in  the  devise  to 
Virginia,  therefore  ne  intended  each  devise  to 
be  taken  as  complete  within  itself  and  to  be  con- 
strued in  accordance  with  its  own  langnage. 
There  is  no  intention  on  the  part  of  the  testator. 
made  apparent  by  the  language  of  the  wiU,  to 
treat  all  his  children  alike  by  giving  to  each  a 
particular  estate  in  land  devised  to  them.  To 
Sarah  he  gives  no  real  estate;  to  Henry,  who 
was  married  and  without  children,  be  gives  a 
life  estate  in  the  land  devised  to  him,  nnless  he 
has  issue;  and  to  Catherine,  Susannah,  and 
Virginia,  who  were  married  and  had  children, 
ho  gives  a  fee-simple  estate  in  the  land  devised 
to  them.  This  is  the  intention  of  the  testator 
as  we  gather  it  from  the  wiU.  Whether  any 
other  intention  was  present  in  his  mind  when 
he  made  his  will  or  not,  we  know  not,  nor  would 
it  make  any  difference  if  we  did,  we  cannot 
change  his  will  as  written,  we  can  only  deter- 
mine the  meaning  of  the  will  which  has  been 
probated  as  hia  last  will  and  testament. 

Here  we  might  stop.  But  in  view  of  the  arga- 
ment  of  counsel  for  plaintiffs,  it  may  be  well 
to  further  say 'that  the  words  "heirs  at  law" 
found  in  the  different  paragraphs  of  Daniel 
Ward's  will  cannot  under  any  circumstances  be 
construed  as  meaning  children  only.  The  most 
that  they  could  be  construed  to  mean  would  be 
issue  or  lineal  descendants.  The  evident  purpose 
of  the  testator  was  to  give  his  estate  to  his 
children  (excepting  Mrs.  Shidler)  that  they 
might  pass  it  on  to  their  lineal  descendants.  In 
other  words,  if  Henry  had  died  leaving  no  chil- 
dren, but  leaving  grandchildren,  then  the  farm 
devised  to  him  would  not  have  gone  to  the  three 
sisters'  heirs  at  law  who  were  made  devisees 
over  after  his  life  estate.  And  this  being  the 
case,  if  we  are  to  give  uniform  interpretation  to 
the  words  "heirs  at  law"  in  Daniel  Ward's  will, 
we  would  have  to  substitute  the  word  "issue" 
for  the  words  "heirs  at  law"  In  the  devise  made 
to  Virginia  Tustin.  We  are  of  the  opinion  that 
what  the  testator  meant  was,  that  he  gave  his 
farm,  described  in  the  will,  to  Virginia  Tustin 
and  her  children  to  be  her  heirs  at  law,  she  to 
enjoy  the  farm  during  her  natural  life,  and  they 
taking  from  her  at  her  death  the  fee-simple  title. 
In  other  words,  they  were  to  hold  under  her  and 
not  under  the  testator.  Or,  to  restate  the  de- 
vise, the  land  was  given  to  her  to  have  and  to 
hold  to  herself  during  her  natural  life,  and  to 
descend  from  her  to  her  children  at  her  death, 
or,  if  they  were  dead,  to  their  children,  or  to  her 
lineal  descendants  indefinitely. 

Our  conclusion  therefore  is,  first,  that  the 
words  "heirs  at  law"  must  mean  either  her  heirs 
at  law  generally,  or  her  issue  or  lineal  heirs,  or 
heirs  of  her  body.  If  the  first,  then  she  took  a 
fee-simple  estate.  If  the  second,  then  she  took 
an  estate  tail  which,  by  the  provisions  of  the 
act  of  April  2T,  1855  (P.  I*  3&),  was  enlarged 
into  a  fee-simple  estate,  and  under  no  considera- 
tion can  the  words  "heirs  at  law"  be  construed 
as  meaning  children  (a  class  of  persons  describ- 
ed) who  took  title  direct  fiom  Daniel  Ward; 
they  are  words  of  limitation. 

The  court  entered  judgment  for  defendants 
on  the  case  stated. 

Argued  before  MBSTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FKAZEU, 
JJ. 

Rufus  S.  Marriner,  James  A.  Wiley,  and 
Wiley  &  Marriner,  all  of  Washington,  Pa., 
for  appellants.  James  I.  Brownson  and  Sam- 
uel Amspoker,  both  of  Washington,  Pa.,  for 
appellees. 
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FEB  CURIAM.  We  agree  with  the;  learned 
court  below  that  Virginia  Tustln  had  an  es- 
tate In  fee  In  the  land  in  dispute  which  be- 
came vested  In  the  defendants  In  this  case, 
and  the  Judgment  Is  affirmed  on  the  opinion 
of  the  learfied  trial  Judge. 


IRWIN-HERMINIB  TRACTION  CO.   t. 
WEST  PENN  ELECTRIC  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

L  ESlectrictty  «=11— Contract  to  Purntoh 
EI.BCTRIO  P0WEB--C0NTRACT  Prick— Extent 
OF  LiABiLiTT— Partial  Perforu amce. 

A  contract  between  an  electric  company  and 
a  traction  company  required  the  latter  to  pay 
a  certain  charge  per  year  "based  on  ample  power 
to  operate  not  more  than  three  double-truck  cars 
at  any  oa'e  time,"  and  it  refused  to  pay,  claim- 
ing that  the  power  furnished  was  insufficient; 
whereupon  the  electric  company  refused  to  fur- 
nish further  power,  and  the  traction  company 
sued  to  require  the  electric  company  to  furnish 
power  and  to  determine  what  was  due  defendant 
under  the  contract.  Thereafter  the  power  was 
turned  on  and  furnished  continuously  in  compli- 
ance with  a  preliminary  injunction.  Plaintiff 
objected  to  being  required  to  pay  for  the  period 
while  the  power  was  not  satisfactorily  furnish- 
ed, and  defendant  claimed  the  full  contract 
price.  Held,  that  the  court  properly  awarded 
defendant  the  contract  price  less  an  amount 
necessarily  expended  by  plaintiff  in  procuring 
extra  power. 

[Ed.  Nate. — For  other  cases,  see  Electricity, 
Dec.  Dig.  «=9ll.] 

2.  EJutCTBiciTT  «=»11— Contract  to  Furnish 
— DisaoLXTTioR  OF  Temporabt  Injunction— 

6BOT7ND8. 

Where,  in  such  case,  it  appeared  that  the 
power  which  defendant  was  required  to  furnish 
had  not  been  turned  off,  and  that  the  two  com- 
panies were  working  harmoniously,  and  that 
there  was  no  intent  to  discontinue  the  power 
supply,  the  temporary  injunction  was  properly 
dissolved. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  «=»11.] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Bill  by  the  Irwln-Hermlnie  Tractlpn  Com- 
pany, a  corporation,  for  an  injunction  against 
the  West  Penn  Electric  Company.  From  a 
decree  dismissing  exceptions  to  findings  of 
fact  and  conclusions  of  law,  plaintiff  appeala 
Affirmed. 

The  following  findings  of  act,  conclusions 
of  law,  and  opinion,  were  filed  In  the  court 
below  (Doty,  P.  J.): 

.  1.  The  plaintiff  company  is  a  duly  organized 
street  railway  and  is  engaged  In  operating  a 
line  of  a  railway  between  the  village  of  Herm- 
inie  and  the  borough  of  Irwin  in  the  county 
of  Westmoreland. 

2.  The  defendant  is  a  duly  organized  electric 
company  and  is  engaged  in  furnishing  electric 
light  and  power  to  corporations  and  individuals 
in  the  said  county  of  Westmoreland  and  else- 
where. 

3.  The  West  Pcnn  Electric  Company,  defend- 
ant herein,  on  July  6  and  September  16,  1009, 
entered  into  written  contracts  with  the  Manor 
Valley  Railway  Company,  to  which  latter  com- 
pany the  Irwin-Ilerminie  Traction  Company, 
the  plaintiff  herein,  is  the  successor  by  merger. 


4.  The  said  contracts  required  the  defendant 
company  for  a  certain  period  and  for  a  certain 
consideration  named  to  furnish  to  the  plaintiff 
company  electric  power,  sufficient  to  operate 
not  more  than  three  double-truck  cars  at  any 
one  time. 

5.  Power  was  famished  by  the  defendant 
under  audi  contracts  from  November  22,  1900, 
until  the  bill  was  filed  in  this  case  on  December 
21,  1010,  and  power  is  still  being  satisfactorily 
supplied  to  the  plaintiff  company. 

6.  Prior  to  August  1,  1910,  the  service  at 
all  times  was  not  satisfactory  to  the  plaintiff 
company;  the  power  was  not  always  sufficient 
to  operate  three  double-truck  cars  at  one  time. 
Because  the  power  was  insufficient  the  plain- 
tiff was  compelled  to  get  power  from  another 
company.  The  amount  paid  for  such  extra 
power  was  the  sum  of  $33^.01.  There  is  no 
evidence  to  ehow  other  outlays,  expenses,  or 
losses  occasioned  the  plaintiff  company  by  rea- 
son of  shortage  of  power. 

7.  If  the  contract  had  been  fully  performed 
by  the  defendant  company  f^m  November  22, 
1909.  to  November  30.  1910,  the  plaintiff 
would  have  been  obliged  to  pay  the  sum  of 
$6,290.06.  It  has  paid  the  sum  of  $4,389.46. 
leaving  a  balance  due,  $1,900.60.  Tbe  plain- 
tiff is  entitled  to  a  deduction  for  extra  power 
purchased,  $.33S.01;  the  amount  due  and  pay- 
able, $1,062.59,  with  interest  from  December  1, 
1910. 

Conclusions  of  Law. 

1.  As  plaintiff  in  order  to  operate  Its  cars 
was  required  to  secure  power  from  another 
source,  the  defendant's  bill  should  be  reduced 
by  the  actual  coat  of  such  power, 

2.  As  the  plaintiff  is  indebted  to  the  defend- 
ant in  a  large  sum  and  was  so  indebted  at  the 
time  of  filing  the  bill  in  this  case,  the  cost  of 
the  proceeding  should  be  paid  by  the  plaintiff 
company. 

3.  As  the  power  which  the  defendant  was 
required  to  furnish  has  not  been  turned  off, 
as  the  two  companies  are  now  working  harmoni- 
ously and  there  is  no  purpose  to  discontinue  the 
supply  of  power,  the  injunction  should  be  no 
longer  continued. 

Discussion. 

p,  2]  The  consideration  of  this  case  Is  undpr- 
taRon  with  some  hesitation.  At  first  blush  the 
whole  matter  seems  confused  and  hard  to  un- 
derstand. Some  difficulty  is  occasioned  by  the 
subject-matter  of  controversy  and  the  charac- 
ter of  tbe  evidence  which  was  introduced.  But 
the  principal  trouble  aris«i  through  the  long 
delay  which  has  characterized  the  proceeding. 
Tbe  Impressions  at  the  hearing  have  faded,  and 
the  great  advantage  of  hearing  the  witnesses 
has  been  lost  The  bill  was  filed  December  24, 
1910;  the  testimony  was  talien  December  19, 
1912;  and  the  case  was  not  called  for  argu- 
ment until  June  10,  1914. 

But  if  we  can  steer  clear  of  technical  terras 
and  rivet  attention  on  the  real  matter  in  dis- 
pute, it  may  be  possible  to  avoid  confusion 
and  arrive  at  a  satisfactory  conclusion.  The 
contract  between  the  parties  requires  the  plain- 
.tiff  to  pay  a  demand  charge  of  $2,000  per  year 
"based  on  ample  power  to  operate  not  more 
than  three  (8)  double-truck  cars  any  one  time." 
The  plaintiff  alleging  that  the  power  furnished 
was  insufficient  refused  to  pay  In  accordance 
with  the  contract.  Because  of  such  refusal, 
tbe  defendant  on  the  24th  December  discon- 
tinued the  lines  and  refused  to  furnish  further 
power.  The  bill  avers  failure  on  part  of  the 
defendant  company,  that  the  plaintiff  had  paid 
all  that  was  fairly  due,  and  prays:  (1)  That 
a  mandatory  injunction  issue  requiring  the  de- 
fendant to  furnish  power  in  accordance  wltJi 
the  contract;   and  (2)  that  the  court  determine 
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what  amonnL  If  any,  may  be  dne  the  defend- 
ant   under   the    contract    from    November    22, 

1909,  to  November  30,  1910.  The  power  was 
turned  on,  it  has  been  furnished  continnously 
since  the  bill  was  filed,  and  the  service  is  satis- 
factory. The  only  matter,  therefore,  to  be  de- 
termined is  the  amount,  if  any,  due  the  de- 
fendant for  power  furnished  between  November 
22,  1909,  and  November,  30,  1910. 

The  defendant  claims  the  sum  of  $1,90^.60 
with  interest  from,  Ist  of  December,  1910. 
This  claim  seems  to  be  justified  under  the  terms 
of  the  contract,  if  it  be  conceded  that  the  con- 
tract was  performed  by  the  defendant  There 
can  be  no  dispute  about  the  prices  because 
they  are  fixed  in  the  agreement  and  the  parties 
a^ee  as  to  the  amounts  paid.  A  simple  calcu- 
lation, therefore,  shows  that  under  the  contract 
and  allowing  for  payments  made  that  there  is 
due  the  sura  of  $1,900.60.  The  plaintiff,  how- 
ever contends  that  it  should  not  be  required  to 
pay  anything  because  the  service  contracted  for 
was  not  rendered  by  the  defendant  company. 

The  plaintlfl's  cars  could  not  be  operated 
successfully  from  November,  1909,  till  August, 

1910.  The  trouble  experienced  has  been  told 
by  witnesses  for  plaintiff,  and  their  statements 
have  not  been  contradicted.  During  this  period 
frequent  complaints  were  made  to  the  defendant 
The  witnesses  do  differ  as  to  the  cause  of  the 
trouble,  and  they  also  disagree  as  to  whether 
sufficient  power  was  supplied.  Much  testimony 
was  produced  on  these  two  matters.  Without 
attempting  to  review  such  testimony  in  detail, 
it  is  a  significant  fact  that  there  has  been  no 
trouble  in  running  the  cars  and  no  complaint 
since  about  August  1,  1910.  It  further  appears 
that  in  June,  1910,  the  defendant  company 
caused  the  wires  from  the  llanor  substation  to 
be  connected  with  the  trolley  wires  of  the  plain- 
tiff at  Irwin,  and  that  also  in  June  or  July, 
1910,  a  Westinghouse  induction  motor  of  300 
kilowatt  capacity  was  removed  from  the  sub- 
station at  Arona,  and  there  was  put  in  its  place 
a_  synchronous  motor  of  the  capacity  of  375 
kilowatts.  After  such  changes  were  made,  com- 
plaints ceased,  and  the  cars  were  run  without 
unnecessary  interraptiMi.  Before  the  changes 
were  made,  there  was  constant  trouble.  After 
the  new  machine  was  installed  at  Arona  and 
the  new  connection  made  with  the  Manor  sub- 
station, there  was  no  further  trouble  in  the 
running  of  the  cars.  With  such  &cts  before  us, 
it  looks  as  if  there  had  been  some  defect  in  the 
service,  and  that  the  trouble  of  moving  the  cars 
was  due  to  an  insufficient  supply  of  power.  In 
order  to  reach  such  conclusion,  it  is  not  neces- 
sary to  be  familiar  with  voltage,  amper,  or  kilo- 
watt Nor  is  it  essential  to  wrestle  with  the 
testimony  of  experts  who  differ  in  opinion  as 
to  the  cause  of  the  trouble. 

But  it  does  not  follow,  if  the  power  supplied 
was  insufficient,  that  the  plaintiff  ia  to  be  re- 


lieved from  payment  Hiere  was  at  least  pai^ 
tial  performance  under  the  contract,  and  it  does 
appear  that  the  defendant  made  every  reason- 
able effort  to  supply  this  deficiency.  Although 
the  power  was  to  be  supplied  from  the  Arona 
substation,  connection  was  made  with  wires  at 
Manor.  Besides,  the  plaintiff  has  already  paid 
over  $4,000  which  is  an  admission  that  it  ought 
to  pay  what  the  service  was  worth.  But  even 
conceding  that  no  more  should  be  paid  than  the 
service  was  worth,  we  have  no  data  except  in 
one  particular  on  which  an  estimate  could  be 
used.  There  is  no  evidence  to  show  what 
amount  of  loss,  if  any,  was  occasioned  by  the 
alleged  default  of  the  defendant  The  testi- 
mony does  show,  however,  that  it  was  neces- 
sary to  get  extra  power,  and  tbat  the  sum  of 
$338.01  was  paid  for  the  same,  which  amount 
should  fairly  be  credited  on  defendant's  bilL 
The  account  would  then  stand  as  follows:  Bal- 
ance due  defendant,  $1,900.60 ;  less  amount  paid 
Pitteburgh  &  West  Railway  Company,  $338.01 ; 
leaving  $1,562.59,  with  interest  from  December 
1,  1910. 

And  now,  Julv  26,  1914,  this  case  came  on  to 
be  heard  on  bill,  answer,  and  proofs,  and  aiter 
argument  of  counsel  and  due  consideration,  it 
is  ordered,  adjudged,  and  decreed  that  the  pre- 
liminary injunction  heretofore  granted  be  dis- 
solved ;  that  amount  due  the  defendant  from 
the  plaintiff,  under  the  contracts  referred  to  in 
the  bill,  for  power  furnished  between  the  22d  of 
November,  1909,  and  the  30Ui  of  November, 
1910,  is  ascertained  and  determined  to  be  the 
sum  of  $1,562.59;  that  the  said  plaintiff  com- 
pany pay  to  the  said  defendant  company  the 
said  sum  of  $1,562.59  with  interest  thereon 
from  the  1st  day  of  December,  1910,  and  that 
the  plaintiff  pay  the  costs  of  this  proceeding; 
that  the  prothonotary  file  of  record  the  forego- 
ing findings  of  law  and  fact,  together  with  this 
decree;  and  that  he  give  notice  thereof  to  the 
parties  of  their  counsel  and,  if  no  exceptions  be 
filed  as  provided  in  the  equity  rules,  final  decree 
be  entered  as  of  course  without  further  order. 

Exceptions  to  the  findings  of  fact  and  con- 
clusions of  law  of  the  chancellor  were  dis- 
missed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKEB,  and  FRA- 
ZER,  JJ. 

William  S.  Rial,  of  Greensburg,  and  Wil- 
liam A.  Griffith,  of  Pittsburgh,  for  appellant. 
Itobert  W.  Smith  and  James  S.  Moorbead, 
I'.oth  of  Greensburg,  for  appellee. 

PER  CURIAM.  The  decree  Is  atDrmed  on 
the  opinion  of  the  learned  Judge  of  the  court 
below  entering  the  decree  nisi. 
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STOVER  T.  WEBB  et  aL 

(Supreme  Judicial  Conrt  of  Maine,    Feb.  8,. 
1916.) 

1.  Trusts  «3»178  — Management  — I  nstbtjo- 
Tiow  BY  CouBT— Past  Acts  of  Tbtjbtee. 

The  court  will  not,  in  construing  a  will,  ad- 
▼ise  a  trustee  as  to  things  already  done  by  him, 
but  will  instruct  him  only  as  to  things  he  may 
be  called  upon  to  do  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  232;   Dec.  Dig.  <S=>178.] 

2.  WlIXS   «=>630  (2)— CONBTRTJCTIOW. 

Where  a  will  provided  that  a  son  should  be 
given  a  certain  amount  at  the  age  of  21  and  a 
further  amount  at  the  age  of  25,  and  that  a 
daughter  should  have  a  like  sum  set  aside  for 
her  at  each  date,  the  provision  for  the  daughter 
was  not  contingent  upon  the  son's  reaching  the 
ages  mentioned ;  it  being  the  intention  of  the 
testator  that  the  daughter  should  take  in  any 
event,  and  the  dates  at  which  the  son  would 
have  reached  the  ages  mentioned  fixed  the  dates 
at  which  the  amounts  should  be  set  aside  for 
her. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  SI  1464-1480,  1486,  1487;   Dec.  Dig.  «=» 

Report  from  Supreme  Jadldal  Court,  Pe- 
nobscot County,  in  E}qulty. 

Bill  by  Rlctaard  B.  Stover  against  Erdlne 
T.  Webb  and  others  for  the  construction  of 
the  win  of  Jahaziah  S.  Webb.  Reported  on 
a  blU  and  answer.  Decree  ordered  as  In- 
dicated in  the  opinion. 

Argued  before  SAVAGEl,  C.  J.,  and  CORN- 
ISH, KING,  HALEir,  HANSON,  and  PHIIi- 
BROOK,  JJ. 

Morse  &  Cook,  of  Bangor,  for  complainant 
Astor  Elmasslon,  of  Bangor,  for  defendants. 

SAVAGE,  C.  J.  Bill  brought  by  a  testa- 
moitary  trustee  for  the  construction  of  the 
will  of  Jahaziah  S.  Webb,  late  of  Bangor. 
The  cause  is  r^orted  to  this  conrt  on  bill 
and  answer. 

The  will  was  executed  September  16, 1886, 
and  the  testator  died  February  11,  1890. 
Wtaoi  the  will  was  made  the  testator  had  one 
son,  Bdwin,  then  abont  three  years  old,  and 
a  daughter  named  in  the  will  as  Anna,  now 
called  Mary  Ijonise.  After  the  will  was 
made,  but  before  the  testator's  death,  a  sec- 
ond daughter,  Anna  !•.,  was  born ;  and  after 
liis  death  a  second  son,  Jahaziah,  was  bom. 
The  son  Edwin  died  in  1888,  in  his  father's 
lifeUme. 

The  residuum  of  the  estate  was  left  In 
tmst,  mainly  for  the  benefit  of  his  widow 
and  children.  Among  the  trust  provisions 
are  the  following: 

"When  my  son  Edwin  shall  he  twenty-one 
years  old,  if  the  condition  of  m^  estate  shall  al- 
low the  maintenance  of  the  family  in  accordance 
with  the  foregoing  provisions  being  considered, 
I  direct  said  trustee  to  pay  to  him  the  sum  of 
one  thousand  dollars,  and  at  the  same  time,  if 
my  daughter  Anna  shall  then  be  alive,  to  set 
aside  a  like  sum  of  one  thousand  dollars  the  net 
income  of  which  shall  be  paid  to  her  guardian 
for  her  during  her  minority,  and  thereafter  to 
her,  end  when  my  said  son  shall  be  twenty-five 


years  old,  should  tlie  condition  of  my  estate 
allow  under  the  same  consideration,  I  direct 
said  trustee  to  pay  to  him  the  further  sum  of 
three  thousand  dollars,  and  at  same  time  should 
my  daughter  Anna  be  then  alive  to  set  aside  a 
like  sum  of  three  thousand  dollars,  the  net  in- 
come of  which  shall  be  paid  to  her.  And  at  any 
time  after  my  said  daughter  shall  be  twenty-one 
years  old,  whenever,  in  the  judgment  of  said 
trustee,  it  will  be  better  for  her  to  have  the  prin- 
cipal sums  so  set  aside,  the  income  of  which  is 
to  be  paid  to  her  as  aforesaid  or  any  part  there- 
of, paid  over  to  her,  said  trustee  is  authorized  to 
pay  over  to  her  such  principal  sums  or  any  part 
thereof,  in  which  case,  of  course  she  shall  no 
longer  be  entitled  to  receive  from  such  trustee 
the  income  of  such  principal  sums  so  paid  over 
to  her.    •    •    • 

"From  and  after  the  time  when  my  said 
daughter  Anna  shall  be  twenty-one  years  old, 
after  satisfying  all  the  foregoing  provisions  in 
this  will,  the  balance  of  the  net  income  •  •  * 
shall  be  paid  one-half  to  my  said  son  and  one- 
half  to  my  said  daughter  during  their  respective 
lives." 

Then  follow  provisions  for  the  contingency 
of  the  death  of  both  the  children  during  their 
mother's  life,  and  that  of  the  death  of  the 
mother  during  the  life  of  one  or  both  of  the 
children. 

The  will  then  provides  as  follows: 

"I  further  direct  that  whenever  any  sums  of 
money  shall  be  paid  to  or  set  aside  for  my  said 
children  as  hereinbefore  provided,  a  like  sum 
shall  be  set  aside  for  each  of  such  children  here- 
after to  be  born,  the  net  income  whereof  shall 
be  paid  to  their  respective  guardians  during 
their  several  minorities,  and  the  said  principal 
sums  shall  be  paid  to  each  boy  upon  arrivmg 
at  the  ages  of  twenty-one  and  twenty-five  re- 
spectively, and  to  be  held  for  each  girl  subject 
to  the  same  proviaons  as  are  hereinbefore  made 
for  my  daughter  Anna,  and  unless  paid  to  such 
girls  in  their  lifetimes,  to  be  paid  to  their  heirs 
upon  the  decease  of  each.  The  balance  of  the 
net  income  of  my  estate  after  satisfying  all  the 
provisions  of  this  will  shall  be  divided  propor- 
tionally among  all  my  children  both  those  now 
living  and  those  who  may  be  hereafter  bom  dur- 
ing their  respective  lives.  •  •  •  It  being  my 
meaning  and  intention  to  place  any  child  or 
children  hereafter  to  be  born  upon  the  same 
footing  with  my  children  now  living  so  that 
each  and  the  heirs  of  each  shall  be  entitled  to 
the  same  proportional  part  of  the  income  and  of 
the  principal  of  my  estate." 

The  bill  states  that  the  ccmdition  at  the 
trust  estate  is  such  as  to  allow  the  mainte- 
nance of  the  family  in  accordance  with  the 
provisions  of  the  will  after  the  payment  of 
the  sums  of  $1,000  and  $3,000  to  the  daugh- 
ters and  the  surviving  son  of  the  testator. 
It  also  states  that  $1,000  was  advanced  to 
the  surviving  son  when  be  became  21  years, 
old. 

The  bill  asks  that  the  court  will  determine:: 
(1)  Whether  the  trustee  was  authorised  to 
pay  to  the  "surviving  son  the  $1,000,  and 
whether  he  is  authorized  to  pay  each  of  the- 
daughters  an  equal  sum  tf ,  in  hla  Judgment, 
it  is  better  for  them  to  hare  it;  and  (2) 
whether  he  is  authorized  to  pay  to  the  sur- 
viving son,  and  to  set  aside  for,  or  to  pay 
to,  each  of  the  daughters,  the  sum  of  $3,000. 

[1 , 2]  It  should  be  noted,  with  respect  to 
the  request  that  we  give  our  opinion  con- 
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cernliig  the  propriety  or  legality  of  tbe  pay- 
moit  already  made  to  the  Enirvlvlng  son, 
that  It  Is  not  the  province  of  the  court,  In 
construing  a  will,  to  advise  a  trustee  as  to 
things  already  done  by  him,  but  as  to  things 
he  may  be  called  upon  to  do  In  the  future. 
With  this  qualification  both  questions  are 
answered  in  the  affirmative.  The  specific 
proTisioD  made  in  the  will  for  Anna,  now 
Mary  Louise,  who  was  then  bom,  was  ttiat 
upon  EXlwin's  arriving  at  tbe  ages  of  21  and 
25  years,  respectively,  sums  should  be  set 
apart  for  her  equal  in  amount  to  those  given 
to  Edwin.  The  tenor  of  the  entire  will 
makes  it  clear  that  these  provisions  for  Anna 
were  not  intended  to  be  contingent  upon 
ESdwin's  living  to  be  21  and  25.  We  think 
the  intention  of  the  testator  was  that  these 
sums  should  be  set  apart  for  her  In  any 
event,  and  the  phrase  "when  my  son  Bdwin 
shall  be  twenty-one  years  old,"  and  so  forth, 
fixed  the  time  when  they  should  be  set  apart 
for  her.  The  testator  doubtless  expected 
both  children  to  live,  and  he  Intended  them 
to  share  alike.  The  fact  that  Bdwin  died 
did  not  deprive  Anna  of  her  bequest. 

And  it  was  the  manifest  intention  of  the 
testator  that  after-born  children  should  share 
equally  with  those  living  at  the  time  the 
yrlll  was  made.  The  intention  could  not  be 
more  clearly  expressed.  It  appears  again 
and  again  in  the  will.  The  question  requires 
no  discussion.  It  hardly  admits  of  any.  The 
children  now  are  all  over  the  age  of  25  years, 
and  the  provisions  of  the  testamentary  trust 
f<»:  their  benefit  may  now  be  carried  com- 
pletely into  effect  A  decree  may  be  entered 
below  accordingly. 

So  ordered. 


AKTHUB  B.  GUTH  PIANO  CO.  t.  ADAMS 
et  al. 

(Supreme  Judicial  Court  of  Maine.     Feb.   8, 
1016.) 

1.  Sales  €=»454 — CoNornoNAL  Sale. 

A  contract  whereby  defendant,  after  recit- 
ing ttiat  he  had  hired  and  received  of  plaintiff 
a  piano,  agreed  to  pay  $15  on  a  certain  date,  and 
$15  per  month  thereafter,  with  interest,  until 
the  payments  should  amount  to  $300,  with  in- 
terest, when  the  plaintiff  agreed  to  sell  and  de- 
liver the  piano  to  defendant,  was  a  conditional 
sale,  tbe  vendor  retaining  the  title  as  security 
for  tlie  price,  and  title  to  be  passed  on  condition 
that  payment  was  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
-Dig.  if  1324,  1325,  1333,  1334;  Dec.  Dig.  <S=s> 
454. 

li'or  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conditional  Sale.] 

2.  Salvs  <8s?479— CoNDinoNAi,  Sals— Beuk- 
D7  OF  Selleb. 

Where  the  buyer  in  a  conditional  sale  does 
not' expressly  promise  to  pay,  tbe  vendor's  rem- 
edy is  to  retake  the  property;  he  cannot  recover 
the  price  from  the  buyer. 

[Bid.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §S  141S-1432,  1434-1438;  Dec.  Dig.  «g=» 
470.] 


3.  Sai.es  «=347&-Cohditionai.  Saix— Bdob- 
DT  or  Sbu^b. 

Where  the  buyer  In  a  conditional  sale  «s- 
pressly  promises  to  pay,  the  vendor  may  main- 
tain suit  against  him  on  his  promise,  and  also 
enforce  bis  securi^,  the  retention  of  title;  it 
being  immaterial  whether  the  buyer's  promise  to 
pay  is  in  the  form  of  a  promissory  nat»,  or  oth- 
erwise expressed  in  the  contract 

[Ed.  Nota — For  other  cases,  see  Sales,  Cent 
Dig.  I!  141g-1432,  1434-1438;    Dec  Di(.  «» 

4.  Sales  <3=3465— CoNDmoNAX  Bais— Bxoos- 

DATION — STATDTB. 

By  direct  provision  of  Rev.  St  c.  113,  S  5. 
a  conditional  sale  of  personalty  is  valid  as  be- 
tween the  original  parties,  though  tbe  contract 
is  unrecorded. 

[Bd.  Note.— For  other  cases,  see  Sales,  Gent 
Di^.  i  1353;   Dec.  Dig.  <!^465.] 

6.  Evidence  <S=>441  —  ConDrnowAL  Sale  — 
Obal  Wabbantt— Riom"  of  Relli^nce. 
Where  the  written  conditional  sale  contract 
eoverine  a  piano  contained  a  certificate,  signed 
by  the  buyer,  that  the  seller  was  not  to  be  held 
to  him  for  any  agreements  made  with  its  sales- 
men, other  than  those  specified,  the  iHiyer  relied 
upon  any  representations  of  the  agent  who  seld 
him  the  piano,  outside  of  the  written  contract 
at  his  peril,  and  evidence  thereof  was  inadmis- 
sible in  the  seller's  suit  for  the  price. 

[Ed.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  f§  1719,  1723-17&S,  1765-1845,  203O- 
2047 ;  Dec.  Dig.  <S=»441 ;  Contracts,  Cent  Dig. 
i  616.] 

6.  Sales  «=>479— Conditional  Salb— Seix- 
eb's  Right  to  Retake. 

Where  the  conditional  vendor  of  a  piano 
fails  in  its  suit  for  unpaid  installments  of  the 
price  alleged  to  be  due  under  the  contract.  It 
still  has  tbe  right  to  take  back  the  piano,  as 
therein  provided. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1418-1432,  1434-1438;  Dec  Dig.  <g=» 
479.] 

7.  Tblu.   4=>251— iNSXBUonoNa— Ibbelkvas- 

CT. 

In  a  suit  by  a  conditional  vendor  of  a  piano 
for  unpaid  installments  of  the  pric&  the  re- 
quested instruction  that  if  plaintiff  failed  to  re- 
cover the  payments,  the  right  still  remained  to 
It  take  bade  the  piano,  as  provided  in  the  con- 
tract, was  properly  renised  as  foreign  to  the  is- 
sue, and  irrelevant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cait 
T>ig.  ii  587-595;  Dec.  Dig.  cs=»251.] 

8.  Appeal  ahd  Ebbob  9i»248— Bxciptiohs— 

Necessitt, 
In  a  suit  by  the  conditional  vendor  of  a 
piano  to  recover  unpaid  installments  of  the 
price,  where  there  were  no  exceptions  touching 
the  question  of  the  buyer's  claimed  right  to  re- 
scind, nothing  was  presented  for  review  on  that 
bead. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  »  1432,  14a*>-143!),  1443, 
1447-1452.  1454-14S9,  1462,  1464-1468;  Dec 
Dig.  <S=»24a] 

Exceptions  from  Supreme  Judicial  Ooart, 
Penobscot  County,  at  Law. 

Action  by  tbe  Arthur  E.  Guth  Piano  Com- 
pany against  Theodore  M.  Adams  and  trus- 
tee. There  was  Judgment  for  plalnOfl,  and 
defendant  brings  exceptions.  Exceptions 
overruled. 

Argued  before  SAVAGE,  C.  J.,  and  CORr 
NISH,  KING,  HALEY,  and  HANSON,  JJ. 
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George  H.  Worater,  of  Bangor,  tor  plain- 
tiff. C.  J.  Butcfalnga  and  B.  P.  Morray,  both 
of  Bangor,  tor  defeodants. 

SAVAGB,  O.  J.  Action  Of  assnmpslt  to 
recover  three  installments  of  $16  each,  which 
the  plaintiff  claims  to  be  due  to  it  according 
to  the  terms  of  the  following  written  con- 
tract: 

"Bangor,  Maine,  Dec.  7,  1914. 

"T  have  this  day  hired  and  received  of  the 
Arthnr  E.  Gutfa  Piano  Co.  one  Kohler  ft  Camp- 
bell piano,  style  K,  No.  155,75^,  of  the  agreed 
valae  of  $300.00,  ft>r  which  X  agree  to  pay  $15.- 
OO  Jan.  7,  1915,  and  $15.00  per  month  with  in- 
terest 

"It  is  nnderstood  and  agreed  that  I  neither 
claim,  dispose  of,  nor  can  I  acquire  any  title 
whatever  to  the  above  property,  until  said  pay- 
ments shall  amount  to  the  gum  of  $300.00  with 
interest,  at  which  time  it  is  agreed  that  said 
Arthur  K.  Guth  Piano  Co.  shall  sell  and  deliver 
to  me  said  property  with  good  and  sifectual  re- 
ceipted bill  of  sale  thereof. 

"I  also  agree  to  make  payments  piomptly,  as 
agreed  above,  on  the  7th  day  of  eacn  month  and 
any  failure  to  comply  with  the  terms  herein 
mentjoned  I  do  hereby  authorize  and  empower 
and  direct  said  Arthur  E.  Guth  Pinno  Co.  or 
their  anthorised  agent  or  attorney,  without  pro- 
cess of  law,  to  enter  and  retake,  and  may  en- 
ter and  retake  immediate  possession  of  said 
proper^,  whorever  it  may  be,  and  remove  the 
same,  1  forfeiting  all  that  has  i)een  paid  there- 
on. Theodore  M.  Adams." 

Under  the  contract  the  i)IaiM>  was  dellTep- 
ed  to  the'  defendant.  Nothing  has  been  paid. 
.The  case  comes  before  this  court  on  the 
defendant's  exceptions  to  the  ezdnsion  of 
eviaence,  and  to  instructions  and  refusals  to 
instruct,  by  the  presiding  justice. 

The  defense  Is  twofold:  First,  that  tbe 
defendant's  promise  In  the  written  instru- 
ment to  pay  the  monthly  payments  was  not 
a  promise  for  the  breach  of  which  tbe  plain- 
tiff can  maintain  a  suit,  and  that  the  plaln- 
tUTs  only  remedy  is  to  retake  tbe  piano;  and, 
secondly,  that  the  plaintiff's  agent.  In  the 
negotiations'  for  tbe  piano,  expressly  war- 
ranted Its  quality  and  condition,  that  die 
represoitations  were  not  true,  and  that  In 
ctmsequence  thereof  tbe  defendant  season- 
ably rescinded  the  contract 

[t-4]  I.  'We  think  this  contract  crudely 
drawn  In  the  guise  of  a  lease  was  a  condition- 
al sale.  The  vendor  retained  the  title  as  se- 
curity for  tbe  purchase  price.  The  title  was 
to  be  passed  on  condition  that  the  vendee 
made  tbe  payments.  Gross  v.  Jordan,  88 
Me.  380,  22  Atl.  250;  Morris  v.  Lynde,  73 
Me.  88;  Reynolds  v.  fVatervllle,  92  Me.  at 
page  304,  42  Atl.  558;  Robinson  t.  Berry, 
93  Me.  820,  46  Atl.  34 ;  Franklin  Motor  Car 
Co.  T.  Hamilton,  118  Me.  68,  92  AO.  1001. 
In  a  conditional  sale  the  vendee  may  express- 
ly promise  to  pay  or  be  may  not  If  he  does 
not  promise  to  pay,  tbe  vendor's  remedy  is 
to  retake  tbe  property;  be  cannot  recover 
tbe  price  of  the  vendee.  Such  were  the  con* 
tracts  in  the  cases  of  Hopkins  t.  Maxwell,  91 
Me.  247,  89  Atl.  578,  and  QampbeU  v.  Ather- 
ton,  92  Me.  66,  42  Aa  232^  on  which  the  de- 


fendant relies.  These  cases,  theretore,  are 
not  authority  for  a  doctrine  that  tbe  vendee 
In  a  conditional  sale  who  has  expressly  prom- 
ised to  pay  Is  not  liable  upon  bis  promise.  If 
tbe  conditional  vendee  expressly  promises 
to  pay,  suit  may  be  maintained  against  him 
on  his  promise,  and  the  vendor  may  also  en- 
force his  security.  Westlnghouse  Electric, 
etc.,  Mfg.  Co.  V.  A.  &  T.  R.  It  Co.,  106  Me. 
349,  76  Atl.  897.  And  we  cannot  conceive 
that  it  makes  any  difference  whether  the 
promise  Is  In  the  form  of  a  promissory  note, 
or  is  otherwise  expressed  in  the  contract. 
Since  this  suit  is  between  the  original  par- 
ties to  tbe  contract.  It  is  immaterial  wheth- 
er it  wiBS  recorded  or  not  R.  S.  c  118,  {  5. 
The  presiding  Justice  refused  to  Instruct  the 
Jury  that  an  action  oonld  not  be  maintained 
tor  a  brea<^  of  the  defendant's  promise  to 
pay.  His  ruling  was  right,  and  the  defend- 
ant's exception  to  the  ruling  caimot  be  sus- 
tained. 

[I]  II.  Tbe  defendant  offered  to  staovr  a 
warranty  of  quality  and  condition  by  the 
plaintiff's  selling  agent  Tbe  evidence  was 
excluded,  and  exception  was  taken.  The  de- 
fendant claims  that  the  alleged  warranty 
was  an  independent  agreement,  tbe  breach 
of  which  is  available  to  him  in  an  action  <»i 
tbe  contract,  and  relies  upon  Tainter  v.  'Went- 
wortb,  107  Me.  439,  78  AU.  672.  The  plain- 
tiff contends  that  the  evidence  was  inad- 
missible, because  it  tended  to  vary,  add  to, 
and  modify  the  written  agreement  It  is 
unnecessary  to  consider  the  question  thus 
raised,  for  upon  the  contract  is  a  certificate, 
signed  by  the  defendant  "that  tbe  Arthur 
£.  Guth  Piano  Company  are  not  to  be  holden 
to  me  for  any  agreements  made  with  their 
salesmen  otber  than  those  specified  within 
this  lease."  This  certificate  was  an  agree- 
ment that  the  written  lease  contained  all  the 
agreements,  terms,  and  conditions  of  the- 
contract  It  was  notice  to  the  dpf  endant  that 
selling  agents  had  no  authority  to  vary,  add 
to,  or  modify  the  terms  of  the  lease  as  writ- 
ten. If,  notwithstanding  this,  the  defendant 
relied  upon  representations  of  the  agent,  out- 
side the  written  Ihstrummt,  he  did  so  at 
his  peril.  The  agent  may  be  liable  for  his 
false  representation,  but  tbe  principal  is  not 
made  liable  for  them.  The  evidence  was 
properly  excluded. 

[I,  7]  III.  The  defendant  requested  an  in- 
struction that  "if  the  plaintiff  falls  in  Its 
suits  tor  the  several  payments  alleged  to 
be  due  by  virtue  of  the  written  instrument 
declared  ob,  there  still  remains  to  it  the  right 
to  take  back  the  pinno,  as  provided  in  the 
contract."  The  request  was  refused.  To 
this  refusal  and  to  an  instruction  given  in 
lien  thereof,  the  defendant  excepted.  The 
exceptions  cannot  be  sustained.  However 
correct  the  requested  instruction  might  be 
as  an  abstract  statement  of  law,  it  was  for- 
eign to  the  issue,  and  irrelevant  So  as  to. 
the  instruction  given.    Tbe  case  la  not  con* 
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cemed  with  any  other  remedies'  the  plaintiff 
may  haT&  The  jury  were  not  entitled  to 
know  what  the  effect  of  their  verdict  might 
be  as  to  other  rights  and  remedies.  They 
were  bound  to  settle  the  single  issne  before 
them,  irrespective  of  other  matters.  The 
issue  wais  not  whether  the  plaintiff  had  se- 
curity of  which  it  could  avail  Itself,  but 
whether  the  defendant  made  a  binding  prom- 
ise. 

[8]  IV.  The  defendant  claims  to  have  re- 
scinded the  contract  for  breach  of  warranty* 
But  since  evidence  of  the  alleged  warranty 
was  excluded,  the  defendant  shows  no  ground 
for  rescission.  And,  furthermore,  there  are 
no  exceptions  which  touch  the  question  of 
the  right  of  rescission,  except  those  relating 
to  the  warranty,  which  have  already  been 
considered. 

Exceptions  overruled. 


CONSOLroATED  RENDERING  00.  t. 
HARRINGTON. 

(Supreme  Judicial  Court  of  Maine.    Feb.  8, 
1916.) 

1.  APFEAii  AHD  Ebbob  <&=>918— Biu.  ov  Ex- 
OEpnoNS— Presukption. 

Where  the  bill  of  exceptions  to  disallowaDce 
of  an  amendment  fails  to  show  that  the  ruling 
complained  of  was  made  as  to  a  matter  of  law, 
it  will  be  presumed  that  the  trial  court  ruled  as 
a  matter  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8710-3712;  Dec.  EMg.  «=» 
918.1 

2.  Affbai.  and   Ebbob   $=3959  —  QuEsxioNe 
Rbviewablb— Amendments— DjscBETioN  or 

COUBT. 

Exceptions  do  not  lie  to  the  exercise  of  dis- 
cretion in  allowing  and  disallowing  amendments. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3826-8831 ;  Dec.  Dig.  <8s3 
959.] 

8.    PUCADINO  «=>248— AmEHDIOKT— INTBOD'DC- 

TioN  or  New  Cause  oi'  Action. 

In  an  action  on  an  account  annexed  for 
fertilizer  sold,  where  the  account  characterized 
the  goods  as  so  many  barrels  and  bags  of  "po- 
tatoes, roots,  and  vegetables,"  although  that  was 
the  trade-name  for  the  brand  of  fertilizer  for 
the  price  of  which  plaintiff  intended  to  sue,  the 
disallowance  of  plaintiff's  offered  amendment, 
the  insertion  of  the  word  "fertiUEer  for"  before 
the  words  "potatoes,  roots,  and  vegetables,"  was 
proper,  as  permission  to  amend  to  recover  for 
fertilizer  would  have  allowed  plaintiff  to  intro- 
duce a  new  cause  of  action,  which  is  not  permis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  686,  687,  689-756,  708l^,  709 1 
Dec.  Dig.  $=3248.] 

Exceptions  from  Supreme  Judicial  Court, 
Piscataquis  County,  at  Law. 

Action  by  the  Consolidated  Rendering  Com- 
pany against  Jessie  O.  Harrington.  To  a  dis- 
allowance of  its  requested  amendment  of  the 
account  annexed,  plaintiff  excepts.  Excep- 
tions overruled. 

Argued  before  SAYAOE,  C.  J.,  and  CORN- 
ISH, KING,  HALEY,  and  HANSON,  J  J. 


C.  W.  Brown,  of  Dover,  and  W.  E.  Par- 
sons, of  Foxcroft,  for  plaintiff.  O.  W.  Hayes, 
of  Foxcroft,  for  defefodaat 

SAVAGE,  C.  J.    The  plaintiff  brought  this 

action  upon  the  following  account  annexed; 

Beaez  FartUlser  Companj'. 

Bleb  Orade  FartillMri. 

tS  No.  Market  St 

Statement 


Boston.  Mass.  Mar  ».  UU. 

Mr.  J,  O.  Harrington,  Dover,  Mains. 

No.  Bags. 

Size. 

Brand. 

Price. 

Amount 

TotaL 

3/8110  72  22214  Lb  Bbls.  Fotatoee,  roots,  and 

vegetables.    8  tons,  38.50        3D8.00 
40  lOOOLb  bags  ditto,  t 

tons,  n.60         76.00     t8S.OO 

The  plaintiff  asked  leave  to  amend  tba 
account  annexed  by  inserting  the  words  "fer- 
tilizer for"  before  the  words  "potatoes,  roots, 
and  vegetables"  in  the  first  Item,  and  the 
same  after  the  word  "bags"  in  the  second 
item.  It  offered  evidence  to  explain  the  word- 
ing of  the  account  annexed  to  show  that  the 
wording  properly  set  forth  the  trade-name  at 
a  brand  of  fertilizer  wfal<A  it  sold  to  the  de- 
fendant. The  evidence  was  excluded,  the 
amendment  disallowed,  «nd  the  plaintiff  ex- 
cepted. 

[1, 2]  The  bill  of  exceptions  does  not  show 
that  tile  rulings  complained  of  were  made 
as  to  a  matter  of  law.  When  a  bill  of  ex- 
ceptions is  silent  o)a  this  point,  it  is  to  be 
presumed  that  the  trial  court  ruled  as  a  mat- 
ter  of  discretion  sot  to  allow  the  amendment. 
Exceptions  do  not  lie  to  the  exercise  of  dis- 
cretion In  allowing  and  disallowing  amend- 
ments. Oilman  v.  Emery,  54  Me.  460;  Clark's 
Appeal.  Ill  Me.  899,  89  Aa  2A5.  The  ex- 
ceptions therefore  cannot  be  sustained. 

[3]  But  we  will  add  that  if  the  rulings  bad 
been  made  as  a  matter  of  law  the  result 
must  have  been  the  same.  On  the  face  of  it, 
the  plaintiff  has  sued  for  the  price  of  "pota- 
toes, roots  and  vegetables."  Take  It  for 
granted  that  '^tatoes,  roots,  and  vegetables" 
la  a  trade-name  for  a  brand  of  fertilizer,  and 
that  the  plaintiff  Intended  to  sue  for  the 
price  of  such  fertilizer,  the  plaintiff  In  Its 
declaration  has  used  only  the  descriptive  part 
of  the  trade-name,  and  not  the  name  of  the 
thing  itself.  He  has  sued  to  recover  well- 
knowtt  articles  of  commerce,  "potatoes,  roots, 
and  vegetables,"  and  he  seeks  now  to  recov- 
er for  "fertilizer."  The  plaintiff  places  much 
reliance  upon  the  word  "brand"  which  is 
over  the  items.  It  is  true  that  the  word 
"brand"  is  not  appropriate  to  potatoes  and 
is  appropriate  to  fertilizers.  But  no  mention 
is  made  of  fertilizer.  There  is  nothing  in 
the  Items  to  indicate  fertilizer.  It  may  be 
true  that  the  plaintiff  made  a  mistake  In 
making  out  its  bill,  but  we  think  we  cannot 
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Kmedy  Uiat  mistake.  Having  plainly  sued 
for  "potatoes,"  and  so  forth,  to  permit  It  now 
to  amend  so  as  to  recover  for 'fertilizer  wonld 
allow  it  to  Introduce  a  new  cause  of  action, 
which  Is  not  permissible. 
Exceptiona  overraled. 


PHTLBROOK  et  al.  ▼.  RANDALL  et  aL 

(Supreme  Judicial   Court   of  Maine.     Feb.   8, 

1916.) 

1.  Wilis     ^=»463  — CONSTBTJOTION  — BSTATSS 

Okkatko— Rebiouabt  Olausk. 

Where  testator,  after  making  m)ecific  be- 
quests, included  a  provisi(Hi,  "of  the  balance  or 
remainder  of  my  property  •  •  •  I  give,  de- 
mise and  bequeath  to  my  wife,  •  •  •"  the 
mere  uae  of  the  word  "of,"  although,  grammati- 
cally construed,  it  would  create  an  ambiguity, 
did  not  defeat  the  bequest  of  the  entire  residu- 
ary estate  to  the  wife,  since  the  intention  of  the 
puties  is  to  be  found  from  a  study  of  the  whole 
Uistrument,  aided  by  extrinsic  circumstances; 
and  where  the  language  is  of  doubtful  meaning, 
words  may  be  supplied,  transposed,  altered,  or 
disregarded  to  effectuate  the  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  »S2;  Dec  Dig.  «=»4e3.] 

2.  Wills  «=5>487  —  Corbtkuction  —  INTEl^^— 
Evidence. 

Surrounding  circumstances  and  other  pro- 
visions of  a  will  held  to  show  that  the  testator 
intended  that  the  bequest  of  the  entire  residuary 
estate  be  to  his  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  1023,  102(^-1082;  Dec.  Dig.  «8=»487.1 

8.  Wills  ®=»4S8  —  CoNSTBtrcnoN— Pbestjmp- 

TIONS. 

It  is  presumed  that  the  testator  did  not  at- 
tempt, by  the  use  of  ambiguous  words,  to  defeat 
a  beqnest. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  SI  1024,  1025,  1033-1036;  Dec.  Dig.  *=» 
488.] 

Appeal  from  Supreme  Jndicial  Court,  Cum- 
berland County,  at  Law. 

Action  by  Florence  E.  Phllbrook  and  an- 
other against  Anne  Bates  Randall,  individu- 
ally and  as  executrix  of  Humphrey  A.  Ran- 
dall, deceased.  From  a  decree  for  defendant, 
plaintiffs  appeal.  Appeal  denied,  and  decree 
below  affirmed. 

Argued  before  SAVAGE,  C.  J.,  and  CORN- 
ISH, KINO,  HALEY,  and  HANSON,  JJ. 

Fanning  ft  Fellows,  of  Portland  (Horace 
W.  Phllbrook,  of  Ban  Francisco,  Cal.,  of 
counsel),  for  appellants.  Wheeler  ft  Howe,  of 
Brunswick,  for  appellee. 

SAVAGE,  G.  J.  This  bUl  Is  brought  by 
Mrs.  Phllbrook,  who  has  unnecessarily  Joined 
her  husband  as  a  party  plaintiff,  to  obtain  a 
constmctlon  of  the  will  of  her  brother,  Htun- 
Tpbxeiy  A.  Randall.  The  case  comes  before  us 
on  appeal  from  the  decree  of  a  single  Justice. 

Mr.  Randall  died,  leaving  a  widow,  the  de- 
fendant Randall,  but  no  issue,  and  Mrs.  Phll- 
brook Is  his  only  next  of  kin,  and  would  be 
bis  sole  heir.  He  left  an  estate  appraised  at 
the  value  of  |66,750.  His  will  was  written  by 
Itlmself.    In  it  he  bequeathed  his  household 


goods  and  fnmiture  to  his  wife.  He  gave 
$500  to  a  cousin,  and  $5,000  to  the  plaintiff, 
Mrs.  Phllbrook.  Then  follows  the  paragraph 
in  question: 

"Of  the  balance  or  remainder  of  my  property 
both  real  and  personal  of  which  I  may  die  pos- 
sessed, I  give,  devise  and  bequeath  to  my  wife 
Anne  Bates  Randall." 

He  appoints  Mrs.  Randall  executrix  with- 
out bonds. 

[1  ]  The  difficulty,  such  as  it  Is,  arises  from 
the  use  of  the  word  "of  at  the  beginning  of 
the  residuary  clause.  Mrs.  Phllbrook  con- 
tends that,  grammatically  and  properly  con- 
strued, the  word  "of  In  this  connection  signi- 
fies "a  part  of,"  and  hence  that  the  residuary 
clause  Is  uncertain  and  indefinite,  and  on  that 
account  void.  If  so,  the  residuum  becomes  in- 
testate property  and  goes  to  Mrs.  Phllbrook. 

If  It  were  true  that  "of  in  this  connection, 
grammatically  considered,  necessarily  means 
"a  part  of,"  there  is  another  rule  of  more 
importance  in  the  construction  of  wills  than 
the  rules  of  grammar.  40  Cyc.  1404.  And 
that  rule  is  that  the  expressed  Intention  of 
the  testator,  as  gathered  from  the  language 
of  the  whole  will,  read,  In  case  of  doubt,  in 
the  light  of  surrounding  conditions,  must 
control,  unless  in  contravention  of  positive 
rules  of  law.  Crosby  v.  Cornforth,  112  Me. 
109,  90  AtL  981.  The  intention  is  to  be  found 
by  study  of  the  whole  Instrument,  aided  by  a 
knowledge  of  the  nature  and  extent  of  the 
estate  of  the  testator,  the  size  of  bis  bounties, 
the  relationship,  needs,  and  conditions  of  his 
beneficiaries.  Bryant  v.  Plummer,  111  Me.  ■ 
511,  90  AU.  171. 

If  the  language  used  is  of  doubtful  mean- 
ing, If  it  Is  Inapt,  crude,  or  Imperfect,  inter- 
pretation may  add  In  ascertaining  the  Intent 
And  words  may  be  supplied,  transposed,  or 
altered,  or  disregarded,  when  the  language  Is 
contrary  to  the  apparent  intent  of  the  testator, 
not  to  discover  the  intention,  but  to  express 
It  properly  when  discovered.  Pickering  v. 
Langdon,  22  Me.  413 ;  Torrey  v.  Peabody,  97 
Me.  104,  53  Atl.  988;  40  Cyc.  400.  The  lan- 
guage will  be  subordinated  to  the  intention. 
But,  of  course,  the  court  cannot  supply  or  dis- 
regard words  except  to  express  an  intention 
otherwise  gathered,  but  defectively  expressed. 

[2]  In  this  case,  the  testator  was  a  man  of 
wealth.  He  had  a  -wife,  but  no  children.  His 
relations  to  his  wife  may  be  assumed  to  have 
been  pleasant  and  affectionate,  nothing  ap- 
pearing to  the  contrary.  He  owed  her  the 
duty  of  making  provision  for  her.  He  at 
least  had  such  faith  and  confidence  in  her 
that  he  made  her  the  executrix  of  his  will, 
and  relieved  her  from  the  necessity  of  giving 
bond  as  such  in  the  probate  court.  He  gave 
to  her  specifically  only  the  household  goods 
and  furniture.  He  gave  to  his  sister  and 
only  next  of  kin  |6,000.  He  indicates  In  the 
wilt  no  purpose  of  giving  her  any  more.  If 
he  did  not  intend  his  residuary  estate  to  go 
to  his  wife,   Mrs.   Phllbrook  will  get  more 
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than  he  expressed  any  Intentkn  of  givliig 
ber.  There  la  a  pregiimptlon  against  an  tn- 
tentlon  of  Intestacy.  The  will  indicates  that 
he  did  not  leare  oat  of  mind  the  residunm  of 
his  estate.  It  Indicates  that  he  intoided  to 
make  proTlslou  for  his  wife  by  the  residuary 
clause.  By  that  clause  he  made  provision  for 
no  one  else.  No  other  "part"  is  devised  to 
any  other  person. 

[3]  It  is  suggested  in  argument  that  the 
testator  may  have  intended  to  leare  bis  wife 
unprovided  for,  aiid  to  avoid  the  imputation 
thereof  craftily  used  the  language  in  the 
residuary  clause  so  as  to  seem  to  provide  for 
her,  but  not  to  do  so.  There  is  nothing  in 
the  case  to  Justify  the  suggestion.  It  Is 
repugnant  to  every  presumption.  The  most 
that  can  be  said  is  that  the  testator,  in  at- 
tempting to  write  his  own  will,  inaptly  ex- 
pressed himself,  not  an  infrequent  occurrence 
In  that  class  of  wills. 

We  think  that  the  testator  intended  to 
make  his  widow,  Anne  Bates  Bandall,  the 
residuary  devisee  and  legatee  of  all  of  his 
estate  which  remained  after  satisfying  the 
prior  bequests  in  the  will,  and  that  the  ex- 
pression of  this  Intention  is  found  in  the  wllL 
This  being  so,  the  word  "of"  may  be  disre- 
garded. 

Such  was  the  construction  placed  upon  the 
residuary  clause  by  the  single  Justice  from 
whose  decree  this  appeal  was  taken.  The 
certificate  will  be : 

Appeal  denied. 

Decree  below  affirmed. 


KOLASEN  T.  GREAT  NORTHEBN  PAPEB 
CO. 

(Supreme  Judicial  Court  of  Maine.    Feb.  4, 
1916.) 

1.  Tkial  «=»18ft— Nonstjtp— EvmKNCK. 

A  motion  for  a  nonsuit  will  not  t>e  granted 
when  there  is  any  evidence  in  the  case  compe- 
tent to  be  submitted  to  the  jury  tending  to  show 
the  defendant's  liability. 

fEd.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  Si  382,  333,  838-341,  365;  Dec  Dig.  <8=> 
130.] 

2.  Masteb  and   Sebvart  <8=»286— Pebsonal 
INJUBT— Question  fob  Juby— Negligence. 

In  an  action  for  personal  injuries  to  plain- 
tiff while  employed  as  a  painter  by  defendant  in 
its  mill,  from  being  caught  by  a  set  screw  in  the 
collar  of  a  revolving  shaft,  evidence  held  to  make 
defendant's  liability  a  question  for  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006,  1008,  1010- 
1015.  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  «S92S6.] 

Exceptions  from  Supreme  Judicial  Coart, 
Somerset  County,  at  Law. 

Action  t>y  John  Kolasen  against  the  Great 
Northern  Paper  (Jompany.  Nonsuit  ordered 
pro  forma  at  the  close  of  plaintiff's  evidence 
and  he  exeats.    Exceptions  sustained. 

Argued  before  SAVAGE,  O.  J.,  and  COR- 
NISH, KINO,  HALEJY,  HANSON,  and  PHIL- 
BROOK,  JJ. 


8.  W.  Ckmld  and  Maurice  P.  Merrill^  both 
of  Skovdiegan,  for  plalntifT.  Newell  &  Weod- 
slde  and  White  &  Gaiter,  all  of  Lewiston,  for 
defendant. 

PHIIiBROOK,  J.  This  Is  an  action  on  tbe 
case  to  recover  damages  for  personal  inju- 
ries received  by  the  plaintiff  while  employed 
as  a  painter  by  tbe  defendant  corporation  in 
its  mill,  and  comes  before  this  court  on  tbe 
plaintiff's  exceptions  to  a  nonsuit  ordered  pro 
forma  at  the  close  of  the  plalntUTs  evidence. 

[1]  It  is  a  well-established  rule  in  this 
state  that  a  motion  for  a  nonsuit  will  not  be 
granted  when  there  is  any  evidence  in  the 
case,  competent  to  be  sabmitted  to  the  jury, 
tending  to  show  tbe  liability  of  the  defend- 
ant   Union  SUte  Co.  v.  TUton,  68  Me.  244. 

[2]  Briefly  stated,  the  plalntlfl's  conten- 
tions are  these:  At  tbe  time  of  the  accident 
he  was  only  a  little  more  than  20  years  of 
age,  a  native  of  Austria-Hungary,  had  been 
in  this  country  about  4  years,  and  during 
those  years  had  worked  as  a  common  laborer. 
On  the  day  of  the  accident  be  was  engaged 
with  three  other  men  in  painting  the  celling 
of  the  mill.  Tbe  crew  arranged  their  own 
staging,  which  was  suspended  by  ropes  at- 
tached to  iron  girders  near  the  ceiling.  Tbe 
room  in  which  the  work  was  being  done  was 
slightly  more  than  180  feet  l<Mig  and  73  feet 
wide.  The  southerly  end  of  the  room  con- 
tained partitions  making  what  was  called  an 
alcove  at  the  trial.  Along  the  westerly  side 
of  tbe  alcove  was  a  shaft  located  2  feet  from 
tbe  c^llng  and  a  foot  and  11  Inches  from  the 
westerly  partition  of  the  alcove.  On  this 
shaft,  which  revolved  with  great  rapidity 
when  the  machinery  of  the  mill  was  in  opera- 
tion, was  a  collar  held  in  place  by  a  set 
screw  projecting  three-fourths  of  an  inch 
from  the  collar.  It  was  claimed  that  this  col- 
lar was  not  an  essential  part  of  the  machin- 
ery at  the  time  of  the  accident,  but  had  re- 
mained unused  upon  the  shaft  for  more  than 
5  years.  The  testimony  tends  to  'show  that 
the  portion  of  the  mill  included  within  tbe 
alcove  was  poorly  lighted,  especially  in  the 
early  hours  of  a  winter  morning.  The  acci- 
dent occurred  February  16tb  and  the  lack  of 
sufficient  light  that  morning  prevented  the 
painting  crew  from  beginning  their  tasks  un- 
til after  the  regular  hour  for  starting  the 
machinery  and  commencing  labor  in  the  oth- 
er millwork.  The  plaintiff  had  no  knowledge 
of  the  fact  that  the  set  screw  was  protruding 
from  tbe  collar,  and  when  tbe  shaft  was  re- 
volving rapidly,  as  it  was  before  he  reached 
the  scene  of  the  accident,  he  could  not  dis- 
cern its  presence,  especially  In  the  dimly 
lighted  alcove.  In  performing  some  portion 
of  his  work,  while  in  close  proximity  to  tbe 
revolving  shaft,  hia  clothing  was  caught  by 
the  set  screw,  and  be  was  thrown  violently 
aronnd  the  shaft,  receiving  very  severe  in- 
juries.   He  siiys  be  received  no  wanting  as 
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to  the  daoger  be  might  encounter  In.  the  place 
where  he  was  to  work,  had  no  knowledge 
of  It,  and  could  not  discover  It  by  the  use 
of  ordinary  care  under  the  conditions  as  they 
then  and  there  existed.  He  alao  Introduced 
evidence  which  he  claimed  would  establish 
his  own  due  care. 

Under  all  the  evidence,  which  we  have 
carefully  examined,  and  under  rules  of  law 
too  familiar  to  need  citation  of  authorities, 
we  are  of  opinion  that  the  facts  relating  to 
the  question  of  lUblUty  of  the  defendant 
jihould  hare  been  submitted  to  the  Jury. 

Exceptions  sustained. 


PHir^LIPS  V.  A.  W.  JOY  CO. 

(Supreme  Judicial  Court  of  Maine.    Feb.  4, 
1916.) 

1.  BiU/S  AND  Notes  «s»887— Bona  Fidb  Pok- 

CBASEB. 

Where  the  plaintiff  waa  called  on  the  tele- 
phone by  one  whom  he  believed  to  be  the  treas- 
urer of  the  defendant  company,  who  asked  him 
ti)  accept  the  company's  cbedc  because  their 
funds  were  locked  up,  and  there  was  a  man  who 
wanted  a  mileage  ticket,  and  later  a  chedi:  in 
good  form  signed  by  the  company  and  its  treas- 
urer was  presented  by  a  man  who  claimed  to  be 
the  payee  named  therein,  and  the  plaintiff,  be- 
lieving the  check  to  be  genuine,  and  recognising 
the  signature  of  the  treasurer,  cashed  the  check, 
he  was  a  bona  fide  holder  for  value  without  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Coit.  Dig.  H  818,  856-863;  Dec.  Di«. 
«=»337.] 

2.  BILLS  AND  Notes  «=s3%  —  Bora  Fidb 
PuiecHASEHs— Stolen  Inbtsuments. 

Where  the  officers  of  defendant  corpora- 
tion were  in  the  habit  of  leaving  checks  signed 
in  blank  in  its  office  in  a  position  where  they 
micht  be  easily  seen  and  stolen,  and  it  was  their 
habit  to  leave  the  office  unlocked  and  alone  for 
15  or  20  minntes  at  a  time,  and  a  check  was 
stolen  and  filled  In  and  neRotlated,  it  was  en- 
forceable In  the  hands  of  the  plaintiff,  a  bona 
fide  holder  for  value  without  notice,  since,  when 
one  of  two  innocent  persons  most  suffer  for  the 
act  of  a  third,  he  who  has  enabled  such  person 
to  occasion  the  loss  must  sustain  It,  and  also 
because  the  defendant's  negligence  in  allowing 
an  undelivered  check  to  get  into  circulation  will 
estop  him  from  setting  op  nondelivery  in  de- 
fense. 

[Rd.  Note.— For  other  cases,  see  Bffls  and 
Notes.  Cent.  Dig.  |  955;  Dec  Dig.  «=»388.] 

Beport  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Acticm  by  Moses  T.  Phillips  against  the  A. 
W.  Joy  Company.  On  report  Judgment  for 
the  plaintiff. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

John  Wilson,  of  Bangor,  for  plalntUf.  W. 
O.  Mudgett,  of  Bangor,  fl>r  defendant 

PHTLBROOK,  J.  The  plaintiff  is  one  of 
the  ticket  agents  of  the  Maine  Central  Rail- 
road Company  at  Bangor.    On  the  evening  of 


February  10,  1915,  while  attending  to  his  du- 
ties at  the  office  of  the  company,  his  tele- 
phone bell  rang,  and  he  answered  the  call. 
He  says  he  was  as  sure  as  one  could  he  that 
the  voice  coming  over  the  wire  was  that 
of  Mr.  Wheaton,  who,  as  the  evidence  shows, 
was  acting  manager  of  the  defendant  com- 
pany at  that  time.  The  sender  of  the  mes- 
sage, whoever  he  might  have  been,  asked  the 
plalntifl  if  he  would  cash  one  of  the  defend- 
ant's diecks,  stating  that  the  funds  of  the 
defendant  were  locked  up  and  there  was  a 
nmn  who  wanted  a  mileage  ticket  TAe 
plaintiff  consented,  and  In  the  course  of  20 
minutes  or  half  an  hour  a  man  came  to  the 
window  of  the  tidcet  office  who  presented  a 
check  for  $lia75,  payable  to  the  order  of 
Barl  S.  Woodbnry,  drawn  <«  the  Eastern 
Trust  &  Banking  Company,  and  signed  "A. 
W.  Joy  Ca,  by  J.  F.  Wheattm,  Trees."  The 
name  of  the  company  In  the  signature  was 
printed,  but  the  name  and  designation  of  the 
signer  were  written.  In  the  upper  left-band 
oomer  were  printed  the  name  and  busi- 
ness of  the  defendant  company,  and  Just  be- 
low this  iRlnttng,  made  by  a  protectograpb 
stamp,  were  the  words  and  figures  "Not  over 
one  hundred  twenty  $120$."  The  plaintiff 
asked  the  man  If  he  were  EJarl  S.  Woodbury, 
and  If  he  were  the  man  about  whom  Mr. 
Wheaton  telephoned,  to  both  of  which  ques- 
tions affirmatlTe  answers  were  given.  The 
check  bore  the  earmarks  of  genuineness,  and 
plalntlfT  says  he  recognized  the  signature  of 
Mr.  Wheaton.  Upon  request,  therefore,  the 
mileage  book  was  delivered,  and  the  balance 
of  the  amount  paid  In  cash ;  the  check  hav- 
ing been  first  Indorsed  by  the  payee  In  due 
time  the  check  was  presented  to  the  trust 
company,  but  payment  was  refused.  While 
denying  that  he  ever  telephoned,  as  claimed 
by  plaintiff,  Mr.  Yi^eaton  admitted  the  signa- 
ture upon  the  <dieck  to  be  his  own,  but  said 
this  check  was  signed  by  him  in  blank,  and 
that  after  such  signature  It  had  been  stolen, 
the  date,  amount,  and  name  of  the  payee 
having  been  written  In,  and  the  protectograpb 
stamp  used,  after  the  stealing.  As  soon  as 
the  theft  had  been  discovered  the  trust  com- 
pany was  directed  not  to  pay  the  check  when 
presented.  Mr.  Wheaton  testified  that  it 
was  his  cnst(mi  to  sign  enough  checks  In 
blank  during  the  morning  for  use  during  the 
day,  and  that  Miss  Butler,  the  <Aerk  and 
bookkeeper,  filled  In  the  dates,  amounts,  and 
names  of  the  varions  payees  as  occasion  de- 
manded. The  testimony  shows  that  after 
such  signature  by  Mr.  Wheaton  the  cbtdk 
book  was  kept  sometimes  in  the  office  safe, 
sometimes  in  the  drawer  of  a  desk  in  the 
office,  and  sometimes  on  top  of  the  desk. 
The  plalntifr  testified  that  the  bookkeeper 
told  him  tt  would  be  easy  for  anybody  to 
come  in  and  abstract  one  of  the  diecks  while 
she  was  out  making  change  for  the  men. 
This  testimony  was  not  contradicted  by  Miss 
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Butler.  Mr.  Wheaton  testified  that  there 
was  nothing  to  prevent  the  general  help  from 
access  to  the  office  although  either  he  or 
Miss  Butler  was  supposed  to  be  there  all  the 
time.  On  cross-examination  he  stated  that 
the  office  might  have  been  left  alone,  that 
he  bad  been  in  the  store  when  there  was 
no  one  in  the  office,  and  that  there  was  no 
lock  on  the  office  door.  Miss  Butler,  the 
bookkeeper,  stated  that  occasionally  the  of- 
fice had  been  left  alone  for  10  or  15  minutes, 
or  perhaps  a  little  longer  at  times.  On  cross- 
examination  she  said  the  check  book  was 
left  on  the  desk  quite  often  during  business 
hours. 

[1]  It  la  claimed  by  plalntifF,  practically 
admitted  by  defendant,  and  we  have  no  hesi- 
tation in  finding  from  the  record  of  the  case, 
that  the  plalntUC  is  a  bona  fide  holder  of  the 
check  for  value,  that  he  took  it  without  no- 
tice of  any  facts  which  would  impeach  Its 
validity  between  the  antecedent  parties,  and 
that  he  took  it  under  an  indorsement  made 
before  the  same  became  due.  Goodman  t. 
Simonds,  20  How.  343,  15  L.  Kd.  »34.  Un- 
der the  decisions  of  some  courts,  whose  (pin- 
ions are  entitled  to  great  consideration,  this 
would  settle  the  controversy  in  favor  of  the 
plaintiff. ' 

But  without  discussing  the  facts  the  de- 
fendant claims  that  it  is  not  liable,  and 
cites  one  case,  and  only  one,  as  its  authority 
for  nonliabiUty,  viz.,  Salley  t.  Terrill,  95  Me. 
553,  50  Atl.  896,  55  L.  R.  A.  730,  8o  Am.  St. 
Rep.  433.  In  that  case  the  court  uid>eld  the 
doctrine  that,  when  a  negotiable  security  had 
been  stolen  from  the  maker  before  it  had 
bec<»ne  effective  as  an  obUgatioo,  by  actual 
or  constructive  delivery,  it  cannot  be  enforc- 
ed by  a  subsequent  Innocent  holder.  But  in 
that  case  the  court  also  held  that  there  may 
be  such  gross  carelessness  or  recklessness  of 
the  maker  In  allowing  an  undelivered  note 
to  get  into  circulation  as  will  Justly  estop 
him  from  setting  up  nondelivery  in  defense 
when  the  paper  is  in  the  hands  of  an  in- 
nocent third  party.  Except  in  cases  of  such 
negligence,  there  Is  conflict  of  authority  as 
to  the  doctrine  held  in  Salley  v.  Terrill, 
supra,  but  we  are  not  now  called  upon  to  at- 
tempt a  reconciliation  of  those  authorities, 
since  the  case  at  bar,  to  our  minds,  presents 
elements  which  readily  distinguish  it  from 
Salley  r.  TerrilL  In  the  latter  case  the 
paper,  an  wder  for  payment  of  wages  al- 
leged to  be  dne  an  employ^,  was  completed  in 
all  its  details,  while  in  the  case  at  bar  there 
was  only  a  signature  upon  a  check,  and  aU 
spaces  for  date,  name  of  imyee^  and  amount 
were  left  blank. 

[2]  In  Abbott  v.  Rose,  62  Me.  l&l,  16  Am. 
Rep.  427,  the  defendant  voluntarily  signed  a 
blank  out  of  which  a  promissory  note  was 
made  when  he  supposed  the  blank  was  to  be 
filled  out  for  another  purpose.  In  that  case 
the  court  said: 

"The  note,  then,  owed  its  existence  to  some 
lustrumeDtality  on  his  part.    The  perfected  note 


was  the  result  of  Us  putting  fals  name  to  die 
blank;  a  result  which  might  have  been  oontem. 
plated  as  the  natural  and  even  probable  effect 
of  such  an  act.  The  signature  contributed  to 
that  end  very  materially,  and  that  end  was 
reached  by  the  confidence,  misplaced  though  it 
was,  which  he  had  In  the  payee.  If,  then,  this 
act  resulted  from  negligence,  or  a  want  of  due 
care  on  the  part  of  the  defendant,  however  in- 
nocent he  might  be,  he  would  be  responable  to 
any  jjerson  equally  innocent  with  himsdf  who  is 
injured  by  that  act.  This  results  not  only  wheo 
the  person  committing  the  fraud  is  the  appoint- 
ed agent  of  the  defendant,  but  where  no  such  re- 
lation exists." 

In  the  same  case  the  court  dted  with  ap- 
proval the  case  of  Trigg  v.  Taylor,  27  Mo. 
245,  72  Am.  Dec.  263,  in  which  that  court  de- 
clared : 

"If,  however,  a  bill,  note,  or  check  is  so  neg- 
ligently drawn,  with  blank  spaces  left  for  the 
addition  of  other  words  or  figures,  that  altera- 
tion.s  can  be  made  so  as  not  to  excite  suspicion, 
the  loss  ought  to  fall  on  the  person  in  fault,  ac- 
cording to  the  familiar  rule  that,  when,  one  of 
two  persons  must  suffer  by  the  act  of  a  third, 
the  one  who  affords  the  means  to  the  wrongdoer 
must  sustain  the  loss." 

Our  court  further  added  that  upon  tbl» 
question  of  negligence  it  can  make  no  differ- 
ence that  the  party  did  not  intend  to  deliver 
a  note,  and  further  said  that,  if  the  delivery 
itself  was  through  a  want  of  care,  the  effect 
is  equally  injurious  as  if  the  delivery  was  in:- 
tentlonal,  but  with  blanks  carelessly  left  on- 
filled. 

In  Kellogg  y.  Curtis,  65  Me.  59,  the  court 
said,  referring  to  Abbott  v.  Rose,  supra: 

"It  was  there  held  that  a  person  who  negli- 
gently signs  and  duvets  to  another  a  *  *  * 
blank  note,  not  knowing  it  to  be  such,  bat  sup- 
posing it  to  be  some  other  agreement,  was  liable 
thereon,  if  the  blanks  were  afterwards  wrong- 
fully filled,  and  the  note  then  transferred  to  a 
bona  fide  holder  tor  value,  without  notice  of  the 
fraud." 

Through  all  these  cases,  and  those  holding 
similarly  there  runs  a  distinction  between  a 
completed  piece  of  commercial  paper  with  all 
its  blanks  filled,  including  the  name  of  the 
payee  to  whom  delivery  had  not  been  mader 
either  actually  or  constructively,  and  a  paper 
signed  by  the  maker  with  blanks  left  unfilled 
as  in  the  case  at  bar.  The  element  of  negli- 
gence on  the  part  of  the  signer  also  plaj's  aa 
important  part  It  is  conceded  that  this- 
check  was  signed  in  blank.  Was  there  sudi 
negligence  on  the  part  of  the  defendant  com- 
pany or  its  agents  as  will  permit  this  plain- 
tiff to  recover?  The  case  seems  to  show  quite 
clearly  that  the  check  book  was  left  about 
the  office  in  such  a  way  that  this  check  was, 
in  fact,  undoubtedly  stolen,  and,  as  we  have 
already  seen,  according  to  the  plalntifTs  un- 
disputed testimony,  the  bookkeeper  admitted 
that  "it  would  be  easy  for  anjbody  to  come 
in  and  abstract  one  of  the  checks."  Under 
all  the  circumstances  it  seems  to  us.  In  view 
of  the  character  of  the  paper  stolen,  its  cou- 
ditlon  as  to  signature  when  stolen,  the  negli- 
gence in  leaving  the  signed  checks  In  sucb. 
environment  that  theft  was  easy,  and  the- 
apparent  caxe  of  the  plaintiff  before  wmhtngr 
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tbe  check,  that  we  should  apply  the  rale  of 
estoppel  noted  In  Salley  v.  Terrill.  ropra,  as 
■well  as  the  mle  that,  when  one  ol  two  Inno- 
cent persons  mast  suffer  by  the  act  of  a  third, 
be  who  has  enabled  BuCb  person  to  occasion 
tlie  loss  mast  sustain  it. 

Judgment  for  plaintiff  for  $113.7B,  with  In- 
terest from  date  of  the  writ 


STATE  V.  MUNSBT. 

(Snprem*  Judicial  Court  of  Maine.    Feb.  4, 
191&) 

1.  iNoicnairr  and  Infobmation  «s»60— Sut- 

FICIKNCT. 

Every  fact  or  circumstance  which  is  a  nec- 
essary ingredient  in  a  prima  facie  cage  of  guilt 
must  be  set  out  in  tbe  complaint  or  indictment 
CBd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  182,  266,  267; 
Dec.  Dig.  «=960.] 

2.  INWCTMKNT    ANO    iNrOBMATION    «=9l09  — 
StATTJTOKT  OFnSNSE— SumCIKNCT. 

Where  an  indictment  charges  a  statutory 
offense,  defendant  still  bas  the  right  to  insist 
that,  whether  in  the  language  of  the  statute  or 
otherwise,  it  shall  state  the  facts  alleged  to  con- 
stitute the  crime  with  that  reasonable  degree 
of  fullness,  certainty,  and  precision  reguiRite 
to  enable  him  to  meet  the  exact  charge  against 
him,  and  to  plead  any  judgment  which  may 
be  rendered  upon  it  in  bar  of  a  subseqnent  pros- 
«catimi  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ft  286-288;  Dec. 
Dig.  *:»109.] 

■8.  Indictment  and  Infobmation  «=>110  — 
Statotobt  Offense— SumciENCT. 

Where  a  complaint  or  warrant  charges  a 
statutory  offense  in  the  language  of  tbe  statute, 
and  the  court  ascertains  from  the  statute  the 
intention  of  the  Legislature  and  the  evil  which 
it  desired  to  correct,  and  that  the  intention  is 
expressed  in  language  sufficiently  full,  certain, 
and  precise,  so  that  a  person  of  average  intelli- 
gence, subject  to  the  inhibition  of  the  statute, 
may  understand  and  ol>ey,  the  complaint  or  war- 
rant is  good  against  demurrer. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Jj  280-294 ;  Dec. 
Dig.  «=9llO.] 

4.  Indictment  and  Infobmation  «3>110  — 
Statotobt  Offensk— Suffioibnot  or  CoH> 

PI.AIWT. 

A  complaint  charging  violation  of  Rev.  St 
«.  41,  I  23,  providing  that  all  devices  for  the 
catching  of  lobsters  shall  have,  while  in  the  wa- 
ter, tbe  owner's  name  carved  or  branded,  in  let- 
ters not  less  than  three-quarters  of  an  inch  in 
length,  where  it  may  be  plainly  seen,  on  all  the 
buoys  attached  to  the  devices,  under  penalty, 
which  complaint  charged  that  defendant  "was 
the  owner  of  thirteen  traps  used  for  the  catch- 
ing of  lobsters,  which  •  •  *  while  in  the  wa- 
ter did  not  •  •  •  have  his  *  *  •  name 
carved  or  branded  on  all  the  buoys  attached  to 
•aid  traps  where  it  conld  be  plainly  seen,  in  let- 
ters no  less  than  three-fourths  of  an  inch  in 
length,"  was  good  against  demurrer,  as  using 
with  sufficient  accuracy  the  language  of  a  stat- 
ute sufficient  In  expression. 

[Ed.  Note.— For  other  cases,  sec  Indictment 
and  Information,  Cent  Dig.  H  289-204;  Dec. 
Dig.  <&=>110.] 


6.  Indictment  and  iNFOBMATMiN  4s9lK2— Db- 
kubreb  —  FoBM  OF  Decision  —  Entbt  of 
Judgment  fob  State. 

Where  the  record  does  not  disclose  that  pep- 
mission  of  the  trial  court  was  granted  defendant 
to  plead  over,  if  his  demurrer  to  the  complaint 
was  overruled  on  final  judgment  the  complaint 
being  sufficient,  judgment  goes  automatically  for 
the  state. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  {  490;  Dec  Dig. 
«=>la2.] 

Exceptions  from  Snpreme  Jndldal  Court 
Lincoln  County,  at  Law. 

Complaint  was  filed  against  Warren  If. 
Mnnaey.  To  the  overruling  of  his  demurrer 
thereto,  he  excepts.  Exceptions  overruled, 
and  judgment  for  the  Statfc 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HANSON,  and  PHILBROOK, 
JJ. 

James  B.  Perkins,  Co.  Atty.,  of  Bootbbay 
Harbor,  for  the  State.  W.  M.  Hilton,  of 
Damarlscotta,  for  respondent 

PHILBROOK,  J.  This  case  arises  from  an 
alleged  violation  of  one  of  the  provisions  of 
R.  S.  c.  41, 1  23,  relating  to  carving  or  brand- 
ing the  owner's  name  upon  cars  in  which  lob- 
sters are  kept  and  buoys  attached  to  traps 
used  for  catching  lobsters.  That  part  of  tbe 
section  alleged  to  be  violated  reads  thus: 

"All  traps,  nets  or  other  devices  for  the  catch- 
ing of  lobsters,  shall  have,  while  in  the  water, 
the  owner's  name  carved  or  branded  in  like  man- 
ner [L  e.,  in  letters  no  less  than  three-fourths 
of  an  inch  in  length  where  it  might  be  plainly 
seen]  on  all  the  buoys  attached  to  said  traps  or 
other  devices,  under  a  penalty  of  *  *  *  five 
dollars  for  each  trap  or  device  not  so  marked." 

The  CMupUlnt,  omlttliig  formal  parts, 
charges  that; 

"Warren  M.  Munaey,  of  Bristol,  in  the  county 
of  Lincoln,  at  Bristol,  in  said  county  of  Lincoln, 
on  the  22d  day  of  August,  in  the  year  one  thou- 
sand nine  hundred  fifteen,  was  the  owner  of 
thirteen  traps  used  for  tbe  catching  of  lobsters, 
which  said  traps  while  in  tbe  water  did  not 
then  and  there  have  his,  the  said  Munsey's, 
name  carved  or  branded  on  all  the  buoys  attach- 
ed to  said  traps,  where  it  could  be  plainly  seen, 
in  letters  no  leas  than  three-fourths  of  an  inch 
in  length." 

The  respondent  filed  a  general  demurrer, 
which  was  overruled,  and  tbe  case  is  betote 
us  upon  exceptions  to  that  ruling. 

[1 ,  2]  The  charge  against  the  respondent  Is 
of  conduct  not  criminal  at  common  law,  bat 
made  so  by  statute.  It  is  an  elementary  rule 
of  criminal  pleading  that  every  fact  or  dr- 
camstance  which  Is  a  necessary  Ingredient 
in  a  prima  fBde  cose  of  guilt  must  be  set 
out  in  the  complaint  or  Indictment  It  has 
been  also  frequently  declared  that  in  com- 
plaints or  Indictments  charging  violation  <st 
a  statutory  offense  It  is  snfBdent  to  charge 
tbe  offense  in  the  language  of  the  statute 
without  further  description,  providing  the 
language  of  the  statute  fully  sets  out  the 
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facts  whldi  ctmstitnte  the  offense.  Again,  It 
has  been  held  that  the  complaint  or  indict- 
ment Is  sufficient  IX  it  should  state  all  the  ele- 
ments necessary  to  constitute  the  offense  ei- 
ther In  the  words  of  the  statute  or  in  lan- 
guage which  is  its  substantial  equivalent 
It  has  also  been  held  that  the  indictment  or 
complaint  is  sufficient  if  it  follows  the  stat- 
ute so  closely  that  the  offense  charged  and 
the  statute  under  which  the  indictment  is 
found  may  be  clearly  identified.  But,  even 
where  a  charge  of  a  statutory  offense  is 
made,  the  respondent  still  lias  the  right  to 
insist  that  the  indictment,  wliether  in  the 
language  of  the  statute  or  otherwise,  shall 
state  the  facts  alleged  to  constitute  the  crime 
with  that  reasonable  degree  of  fullness,  cer- 
tainty, and  precision  requisite  to  enable  him 
to  meet  the  exact  charge  against  him,  and 
to  plead  any  judgment  which  may  be  ren- 
dered upon  it  in  bar  of  a  subsequent  prosecu- 
tion for  the  same  offense.  State  y.  Snow- 
man, 94  Me.  99,  46  Atl.  815,  60  U  R.  A.  544, 
80  Am.  St.  Rep.  380;  State  t.  Lynch,  88  &JCe. 
105,  33  AU.  978;  State  r.  Bnshey,  96  Me. 
151,  51  Aa  872 ;  State  v.  Doran,  90  Me.  329, 
59  AU.  440,  105  Am.  St.  Rep.  278. 

[3]  From  the  foregoing  rules,  w^  support- 
ed by  authorities,  it  is  safe  to  say  that,  in 
deciding  npon  a  demurrer  to  a  complaint  or 
warrant  charging  a  statutory  offense,  it  is 
the  first  duty  of  the  court  to  carefully  exam- 
ine the  statute  under  which  the  complaint  or 
Indictment  is  drawn,  with  a  view  of  ascer- 
taining the  intention  of  the  Legislature  and 
the  eril  which  that  body  desired  to  correct 
The  next  consideration  te  whether  the  Legis- 
lature expressed  its  intention  in  language 
sufficiently  full,  certain,  and  precise,  so  that 
the  person  of  average  intelligence  who  may 
be  subject  to  the  inhibition  pronounced  by 
the  statute  may  understand  and  obey.  If, 
when  tested  by  the  court  Itoth  examinations 
result  affirmatively,  and  the  complaint  or 
warrant  follows  the  language  of  such  a  stat- 
ute, it  should  not  be  held  defective  upon  cap- 
tious or  hypercritical  grounds.  The  express- 
ed will  of  the  Legislature  should  be  a  chart 
to  guide,  and  not  a  chess-board  upon  which 
the  more  skillful  player  may  (dieckmate  bla 
unwary  exponent 

£4]  The  complaint  in  the  case  at  bar  fol- 
lows the  language  of  the  statute  with  suf- 
ficient accuracy,  and  the  statute  is  sufficient 
In  its  expression  to  require  us  to  rule  against 
the  demurrer  upon  principles  herein  set  forth. 

[i]  l%e  respondent  says  In  his  brief  that 
permission  at  the  court  was  granted  to 
plead  over  If  the  demurrer  was  overruled 
upon  final  Judgment  but  the  record  does  not 
so  disclose;  consequently  Judgment  goes 
automatically  for  the  state.  State  v.  Cole, 
112  Me.  66,  90  Att.  709. 

Exceptfons  overruled. 

Judgment  for  the  state. 


B.  J.  CALDWELL  CO.  v.  CUSHNOC  PAPER 
CO. 

(Supreme  Judicial  Court  of  Maine.    Feb.  6, 
1916.) 

1.  Evidence  4=s>185  —  Bkbt  and  SscoirDAn 

BVIDENOB  —  NOTIOB  TO   PBODnOS   FUMAKT 

EVIDKNCE. 

On  the  first  day  of  a  term  an  action  biousfat 
by  a  resident  of  New  York  was  assigned  for 
trial  upon  the  morning  of  Friday  following,  and 
about  6  o'clock  Wednesday  afternoon  defendant 
served  upon  plaintiff's  attorney  a  written  notioe 
to  produce  numerous  letters  sent  by  defendant 
to  plaintiff's  agent  in  Boston.  UM,  that  there 
was  no  abuse  of  judicial  discretion  in  refuainf 
to  admit  alleged  copies  of  such  letters  on  the 
ground  that  the  notice  to  produce  was  not  sea- 
Houably  giveu. 

[Ed.   Note.— For   other   cases,    see   E^rideDoe, 
Cent  Dig.  g§  642-660;    Dec  Dig.  «s»185.] 

2.  EviDKNCK  4=9l85  — Best  and  Secokdaxt 
Evidence  —  NoncB  to  Pboduce  Psihabt 
Evidence. 

Under  rule  27  (70  AtL  x),  providing  that 
where  written  evidence  is  in  the  hands  of  Um 
adverse  party,  no  evidence  of  its  contents  will 
be  admitted,  unless  previous  notice  to  piodDce 
it  at  the  trial  shall  nave  been  given  to  the  ad- 
verse party  or  his  attornejr,  the  notice  moat 
be  seasonable,  allowing  sufficient  opportunity  for 
compliance,  and  what  is  seasonable  service  is 
a  question  addressed  to  tlie  discretion  of  the 
trial  judge. 

[Ed.   Note.— For   other   cases,   see   EvideDce, 
Cent  Dig.  {i  642-660;   Dec.  Dig.  «=»185.] 

8.  Tbiai,  «=9l40— Cbxdibiutt  or  WimiM 

Questions  fox  Jubt. 

The  credibility  of  a  witness  is  a  qneatioB 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  384,  8S5 ;    Dec.  Dig.  <S=>140.] 

4.  EviDEKCE  «=>588  —  Cbedibiutx  of  Wr- 

NK68— PBGSUMPIIONB. 

The  presumption  is  that  a  witness  speaks 
the  truth,  but  the  presumption  may  be  overcome 
bf  bis  manner  and  demeanor,  the  diaracter  of 
tus  testimony,  the  circumstances  under  which  he 
testifies,  the  unreasonableness  and  improbability 
of  his  statements,  and  liis  interest  in  the  result 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2437 ;  Dec.  Dig.  «s>588:  Witneai- 
es.  Cent  Dig.  g  1164.] 

6.  Saues  «=s41S— Bbeaok  of  Gontbaot-^B»- 

OOUPMENT— DAMAOES. 

In  an  action  on  a  contract  for  the  sale  of 
dryer  felts,  the  jury's  disallowance  of  any  dan- 
ages  to  defendant  from  plaintiff's  allied  breach 
of  a  provision  of  the  contract  requiring  it  to 
keep  one  roll  of  each  style  of  the  goods  in  stock, 
was  not  unwarranted  by  the  evidence,  where  it 
appealed  tliat  if  plaintiff  had  complied  there- 
with, a  felt  could  not  iiave  been  delivered  in  time 
to  prevent  a  shut-down  of  defendant's  mill. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ceot 
Diig.  f  1174;   Dec.  Dig.  «=»418.] 

6.  Saues  «=s418  —  Actions  fob  Bbeach  or 

CONTBACT— REOOTJPMENT. 

In  an  action  on  a  contract  for  the  sale  of 
dr^er  felts,  in  which  defendant  claimed  damages 
ansing  from  the  purchase  of  felts  from  otlien 
by  reason  of  plaintiff's  failure  to  fill  orders  with 
reasonable  promptness,  where  it  appeared  that 
in  four  instances  felts  were  purchased  at  a  dis- 
count of  only  20  per  cent,  30  per  cent  beisc 
the  disconnt  given  by  the  contract  with  plaiatiC, 
that  26  per  cent  was  the  ruling  discount  and 
was  given  defendant  on  purchases  frcMn  all  pa^ 
ties  other  than  plaintiff,  except  the  party  fron 
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whom  the  four  felta  in  question  were  purchased, 
and  that  such  party  in  other  sales  had  given 
■uch  diacount,  the  jar;  was  justified  in  finding 
that  defendant  did  not  purchase  felts  on  the  oe- 
-casions  in  question  to  the  best  advantage. 
^^TEd.  Note.— For  other  cases,  see  Sales,  Gent 
Die.  Si  1174-1201;   Dec.  Dig.  «s»41&] 

7.  New  Teiai  «s>168— MonoRS-BuBDBir  o» 

Pboviho  Ebbor  in  Vkbdioi. 

The  burden  is  on  the  party  moving  for  a 
ii«w  trial  to  show  that  the  jury  were  not  war- 
ranted in  finding  as  they  did. 

IBA.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  {  245;    Dec.  Dig.  ®=>16ai 


On  Motion  and  BzceptlonB  from  Supreme 
Judiciai  Court,  Kennebec  County,  at  Law. 

Action  by  the  R.  J.  Oaldwell  Company 
against  the  Onsbnoc  Paper  Company.  Ver- 
dict for  plaintiff,  and  defendant  brings  ex- 
ceptions and  moves  for  a  new  trial.  Excep- 
tions and  motion  overruled. 

Argued  b^ore  SAVAGE,  0.  J.,  and  SPEAB, 
KINO,  BIRD,  HAIaEX,  and  HANSON,  JJ. 

Walter  M.  Sanborn,  of  Augusta,  for  plain- 
tut.  MelTin  S.  Holway,  of  Augusta,  for  de- 
fendant 

BIBD,  J.  This  la  an  action  on  the  case 
for  the  recovery  of  the  balance  of  the  agreed 
price  of  36  dryer  felts  famished  defendant 
by  plolntur  under  written  contract,  or  9429.> 
eo,  with  $U.88  Interest  The  general  issue 
i*  pleaded  by  defendant,  with  brief  statement 
dalmlng  the  right  to  recoup  from  plalntlfC 
$291.96  which  It  aUegee  It  eiQiended  In  ex- 
cess of  the  contract  price  for  felts  which  it 
was  compelled  to  buy  of  others  by  reason 
of  the  failure  of  plaintiff  to  deliver  felts  in 
accordance  with  the  terms  of  the  contract, 
and  the  further  sum  of  $291.16,  damages 
suffered  by  It  by  shut-downs  of  Its  mill  oc- 
casioned by  the  like  failure  to  deliver  by 
plaintiff. 

The  Jury  found  for  the  plaintiff  in  the  sum 
of  $236.63,  and  the  case  is  here  upon  excep- 
tions to  the  exclusion  of  evidence  and  a  mo- 
tion for  new  trial. 

[1,2]  The  exceptions  are  not  sustained. 
The  writ,  pleadings,  the  excluded  evidence, 
and  testimony  are  made  part  of  the  excep- 
tions. From  them  it  appears  that  the  case 
was  assigned  on  the  first  day  of  the  term  for 
trial  upon  the  morning  of  Friday  following, 
and  that  about  5  o'clock  in  the  afternoon  of 
the  preceding  Wednesday,  or  second  day  of  the 
term,  the  defendant  served  upon  the  attorney 
of  plaintiff  a  written  notice  to  produce  nu- 
merous letters  sent  by  defendant  to  the  agent 
in  Boston  of  the  plaintiff,  who  was  a  resi- 
dent of  New  York.  The  attorney  of  plain- 
tiff, upon  whom  service  of  the  notice  was 
made,  was  employed  by  plaintiff's  attorney, 
who  also  resided  in  New  Tork,  with  whom 
alone  be  bad  had  communication.  The  local 
attorney,  nvca  receipt  of  the  notice,  made 
no  effort  to  secure  the  production  of  the  let- 


ters; It  being  his  <9lnion  tliat  the  time  1b 
which  to  do  so  was  Insuflldent  Alleged  car- 
bon copies  of  the  letters  were  offered  and 
excluded;  the  court  holding  the  notice  not 
■eaaonab^  given. 

The  rule  of  court  No.  Sft  (70  AtL  ti,  re- 
garding notice  to  produce  written  evldoice, 
introduces  no  new  principle,  but  Is  simply 
in  affirmance  of  a  well-estabUsbed  rule  of 
evidence^  State  v.  Mayberry,  48  Me.  218, 
239:  Ovorlock  V.  Hall,  81  Me.  348,  360,  IT 
Atl.  169.  Hie  notice  must  l>e  seasonable, 
allowing  sufficient  opporttinlty  for  compli- 
ance. Bmeison  v.  Fislc,  6  Me.  200,  206,  19 
Am.  Dec.  206;  Overlodt  v.  Hall,  supra. 
What  is  seasonable  service  Is  a  question  ad- 
dressed to  the  discretion  of  the  trial  Judge. 
Its  determination  must  vary  with  the  facts 
of  each  particular  case,  tnaomudi  that  it  has 
been  stated  that  the  numerous  rulings  on 
tlie  subject  shonld  not  be  treated  as  prece- 
dents. Upon  a  careful  examination  ot  the 
drcumstanoes  of  the  case,  we  And  no  abuse 
of  Judicial  discretion  by  the  presiding  Jus- 
tice See  Augusta  Water  District  v.  Water 
Company,  100  Me.  268,  270,  61  Aa  176; 
Dunn  V.  KeUey,  69  Me  146 ;  Bourne  v.  But- 
flagton,  126  Mass.  481,  482;  1  Green.  Sv. 
I  600;   2  Wig.  Bv.  t  1206. 

[3,4]  The  motion  of  defendant  is  based 
upon  alleged  inadequacy  of  the  amount  of 
damages  allowed  defendant  upon  liia  claim 
in  recoupment  One  witness  only  testified 
as  to  the  amount  of  such  damages.  The 
credlbUity  of  a  witness  is  a  question  for  the 
jury.  As  with  other  witnesses,  the  pre- 
Bumptiaa  Is  that  he  speaks  the  truth,  but  the 
presumptUm  may  be  overcome  by  his  man- 
ner and  demeanor,  the  character  of  his  tes- 
timonr,  the  drcumatances  under  which  he 
testifies,  the  unreasonableness  and  Improb- 
ability of  ills  statements,  and  his  interest  In 
the  result  of  the  trial. 

[I]  If  the  Jury  refused  to  allow  the  dam- 
ages claimed  to  flow  from  the  first  shutdown 
of  10^  hours,  it  cannot  be  said  that  its  ac- 
tion was  vrlthont  warrant  niwn  the  evidence. 
The  defendant  claimed  that  the  shutdown 
resulted  from  failure  of  plalntUC  to  comply 
with  the  provision  of  the  contract  or  memo- 
randum to  be  observed  by  plaintiff:  "1  roll 
of  each  style  to  be  kept  In  stock."  It  seems 
clear  from  the  contract  and  the  understand- 
ing of  defoidant  that  these  felts,  required 
to  be  kept  in  stock,  were  to  be  shipped  when 
an  emergency  occurred.  Otherwise,  If  they 
were  subject  to  shl];Hnent  on  the  customary 
order.  It  would  require  plaintiff  to  keep  In 
stock  not'  one,  hut  two,  or  even  three,  felts 
of  each  class.  Assuming  failure  on  the  part 
of  plaintiff,  compliance,  however,  with  this 
undertaking  would  not  have  prevented  the 
shut-down,  since  tlie  shortest  period  after 
receipt  of  an  order  In  which  a  felt  could  be 
delivered  was  24  hours.  Moreover,  there  Is 
no  evidence  of  any  order  given  plaintiff  hy 
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^Kfendant  at  the  time  of  the  shut-down.  The 
contract  Is  silent  as  to  the  time  within 
whl<di  the  felts  were  to  be  made  up  and  de- 
livered after  receipt  of  an  order.  At  best, 
therefore,  it  was  within  a  reasonable  time 
ander  all  the  drcumstances.  Nor  do  we 
think  the  Jury  without  warrant  upon  the 
evidence  in  disallowing  damages  claimed  to 
arise  from  the  second  shut-down. 

[1, 7]  Regarding  the  claim  of  defendant 
for  damages  in  recoupment  arising  from 
the  purchase  of  felts  from  others,  when  de- 
fendant was  compelled,  as  claimed,  to  do 
80  by  reason  of  failure  of  plaintiff  to  fill  or- 
ders with  reasonable  promptness:  In  four 
instances  felta  were  purchased  at  a  discount 
of  only  20  per  cent ;  30  per  cent  being  the 
discount  given  by  the  contract  Twenty-five 
per  cent  was  the  ruling  discount  It  was  the 
discount  given  defendant  on  purchases  from 
all  parties  other  than  plaintiff,  except  the 
party  from  whom  the  four  felts  in  question 
were  purchased,  and  the  latter  in  fifteen 
sales  to  defendant,  occurring  partly  before 
and  partly  after  the  sale  of  the  four  felts, 
made  a  discount  of  26  per  cent  Can  it  be 
said  that  the  jury  was  not  Justified  in  find- 
ing that  defendant  did  not  purchase  to  the 
best  advantage?  Such  finding  would  result 
In  reducing  the  claim  by  the  sum  of  $31.81. 
So  the  Jury  may  have  found  from  the  non- 
production  of  orders  of  the  defendant  there- 
for, and  other  circumstances,  that  the  last 
five  purchases  in  1913  of  a  dealer  other  than 
plaintiff  were  not  made  by  reason  of  the  fail- 
ure of  plaintiff  to  comply  with  terms  of  the 
contract  Such  finding  would  effect  a  fur- 
ther reduction  of  144.36,  being  the  amount 
of  the  diminished  discounts  allowed.  These 
two  sums  aggregate  nearly  the  aaionnt  dis- 
allowed by  the  Jury  upon  the  (daim  to  re- 
coup for  excess  paid  for  felts,  and  we  are 
not  prepared  to  say  that  there  was  no  war- 
rant toe  the  Jury  so  finding  in  another  or 
other  instances.  The  burden  to  show  the 
contrary  is  upon  defendant 

We  conclude  the  motion  for  new  trial  must 
be  overruled.  Wait  v.  McNeil,  7  Mass.  261, 
264,  265 ;  Harding  v.  Brooks,  6  Pick.  (Mass.) 
244,  248;  liee  Sing  Far  v.  U.  S.,  91  ITed.  834, 
838,  839,  86  C.  C.  A.  827 ;  Barrett  v.  E.  H. 
Co.,  45  N.  T.  628. 

Eizceptlons  and  motion  overruled. 


GOtTLD  V,  MAINE  FARMERS'  MUT.  FIRE 
INS.  CO. 

(Supreme  Judidal   Court  of  Maine.     Feb.   6, 
1916.) 

1.   INS17BANCE  «=»116<5)  —  lRSTntABI.B  INTBR- 
B8T — MOBTOAQOB  AND   MOBTOAOEE. 

The  mortKagor  and  mortgagee  have  several 
and  distinct  interests  In  the  premises  mortgaged, 
which  either  may  insure  for  his  own  benefit 

[Ed.  Note.— For  other  cases,   see    Insurance, 
Cent  Dig.  i  148;    Dec  Dig.  «=s>116(5).] 


2.  Insthance  ^a>581— Riobt  to  Pbocekds— 
Irbi'banok  bt  Mobtoaobb. 

Where  a  mortgagee  insures  his  own  interert 
without  any  agreement  with  the  mortgagor 
therefor,  and  a  loss  accrues,  the  mortgagor  is 
not  entitled  to  hare  the  proceeds  of  the  polier 
applied  to  the  reduction  or  discharge  of  his 
mortgage  debt,  hot  the  mortgagee  may,  notwitln 
standing,  recover  the  whole  amount  doe. 

[Ed.  Note.— For  other  cases,  see  InsaraDo^ 
Cent  Dig.  {{  1444-1447;   Dec.  Dig.  «=>58L] 

3.  INBUBANCB   «=>33C(3)— ADDITION AI.   InbUB- 

ANCE— Insurance  bt  Mortgagee. 

Where  the  policy  of  the  mortgagor  is  pay- 
able to  the  mortgagee  as  his  interest  may  t9- 
pear,  It  is  regarded  as  an  Insurance  of  the 
mortgagor,  so  that  a  snbseqaent  insoranoe  bf 
the  mortgagor  vitiates  the  policy  which  con- 
tains a  condition  against  other  insorance;  hot 
additional  insorance  by  the  mortgagee  upon  tb* 
mortgagor's  interest  without  the  mort^«Dr'i 
consent  or  knowledge,  does  not  affect  the  ngbti 
of  the  mortgagor. 

[Bid.  Note.- For  other  cases,  see  Insuranca 
Gent  Dig.  g  862;    Dea  Dig.  «=s>336<3).] 

4.  Pbincipai,  and  Agent  «=»169(1)— "Rmi- 
JicATioN'  '—Knowledge. 

"Ratification,"  as  used  in  the  law  of  prin- 
cipal and  agent,  is  one's  adoption  and  confirma- 
tion of  an  act  or  contract  performed  or  entei^ 
ed  into  In  his  behalf  by  another  who  assumed  to 
act  as  his  agent  without  authority  to  do  8»; 
and  a  knowledge  of  all  material  facts  is  indis- 
pensable  thereto. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  IMg.  {  636 ;   Dec  Dig.  «=>ie5Hl). 

For  other  definitions,  see  Words  and  Plirase^ 
£lrst  and  Second  Series,  Ratification.] 

6.  Pbinoipai.  and   Agent   ®=»169(3)— Addi- 
tional iNSmtAROB  BY  MOBTOAOEB— RaTIII- 

cation. 

Where  a  mortgagee  to  whom  the  policj 
was  payable  as  her  interest  might  appear  at  fa«r 
own  cost  procured  other  insurance  in  the  name 
of  the  mortgagor,  the  indorsement  of  the  cheek 
received  from  the  subsequent  insurer  by  the 
mortgagor  or  by  some  one  anthorized  by  her  did 
not  ratify  the  procuring  of  the  additional  policy, 
especially  in  the  absence  of  any  nndertakuig  or 
agreement  for  credit  of  the  amount  of  the  check 
upon  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  637 ;   Dec.  Dig.  «=3l»59(3).l 

6.  Insubance  €=»336(1)— Additional  Iksub- 

ance — noticb. 

A  policy  providing  that  It  should  be  void 
if  the  insured  should  thereafter  take  any  other 
insurance  without  the  insurer's  written  assent 
required  no  notice  of  other  Insurance  to  be  giv- 
en to  the  insurer. 

[Ed.  Note. — For  otter  cases,  see  Insoran^ 
Cent  Dig.  {  861;    Dec  Dig.  «=>336(l).] 

Motion  and  Exceptions  from  Supreme 
Judicial  Court  Penobscot  County,  at  Law. 

Action  by  Elizabeth  Gould  against  the 
Maine  Farmers'  Mutual  Fire  Insurance  Com- 
pany. Verdict  for  plaintiff,  and  defendant 
moves  for  a  new  trial  and  excepts.  Excep- 
tions overruled. 

Argued  before  SAVAGE,  O,  J.,  and  COB- 
NISH,  BIRD,  HALEY,  and  PHIIi- 
BROOK,  JJ. 

U  B.  Waldron,  of  Dexber,  and  Mayo  * 
Snare,  of  Bangor,  for  plaintiff.  Arthnr  J. 
Dunton,  of  Bath,  and  H.  B.  Cotrildge,  of  Lis- 
bon Falls,  for  defendant 
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BIRD,  J.  This  Is  an  action  on  a  poUey 
of  Insarance  In  tbe  Maine  standard  form 
iasaed  by  defendant  to  the  amount  of  $1,150 
on  the  bnUdtnsB,  and  contents,  of  tbe  plain- 
tiff. 

"The  principal  contention  of  the  defense  at  the 
trial,"  quoting  the  statement  of  defendant's 
counsel,  "and  tbe  only  one  which  is  of  any  real 
importance  at  the  present  time,  was  that  the 
plaintitF  had,  subsequent  to  the  taking  out  of  a 
policy  with  the  defendant  company,  placed  ad- 
ditional insurance  to  the  amount  of  $1,650  with 
the  Providence  Washington  Insurance  Com- 
pany, which  under  the  terms  of  the  Maine 
standard  form  of  policy  •  •  •  avoided  the 
defendant's  policy ;  no  permission  being  given 
for  this  subsequent  Insurance." 

Tbe  uncontroverted  facts  appear  to  be: 
At  the  date  of  the  policy  on  whidi  this  suit 
Is  brongbt,  June  3, 1910,  tbe  plaintiff  was  the 
owner  of  tbe  property  insured,  and  tbe 
boildlnga  were  subject  to  a  mortgage  given 
by  ber  and  held  by  fXM  Htumah  Brown,  as 
assignee,  and  the  policy  upon  which  the  salt 
Is  brought  was  made  "payable  In  case  of  loss 
to  Mrs.  J.  A.  Brown,  as  her  Interest  may  ap- 
pear as  mortgagee."  It  contained  the  pre- 
scribed provision  as  to  other  Insurance: 

"This  poUcy  shaU  be  void  •  •  '  •  if  the  In- 
sured now  has  or  shall  hereafter  make  any  other 
insurance  on  the  said  property  without  the 
assent  in  writing  or  in  print  of  the  company." 
R.  S.  c.  49,  S  4. 

Early  In  the  year  1911  tbe  mortgagee  at 
her  own  expense  and  without  tbe  knowledge 
of  plaintiff,  procured  other  insurance  In  the 
Providence  Washington  Insurance  Company. 
Tills  {Mllcy  was  apparently  issued  In  the 
name  of  plaintiff,  tbe  loss  being  payable  to 
Mrs.  Brown  as  her  interest  might  appear  as 
mortgagee,  and  was  always  in  the  possession 
of  Mrs.  Brown  in  her  lifetime  and  of  her 
representatives  after  her  decease.  The  build- 
ings Insured  were  totally  consumed  by  fire 
on  the  5th  day  of  March,  1912.  At  no  time 
previous  to  tbe  fire  did  plaintiff  give  defend- 
ant notice  of  tbe  issuance  of  the  policy  by 
tbe  Providence  Company  or  obtain  Its  con- 
sent thereto  frcHU  defendant.  Tbe  plaintiff 
was  undoubtedly  aware  as  early  as  January, 
1912,  that  some  policy  affecting  tbe  proiter- 
ty  bad  been  procured  by  the  bolder  of  tbe 
mortgage,  but  there  Is  no  evidence  that  she 
ever  saw  tbe  policy  or  knew  Its  terms. 

Tbere  was  evidence  tending  to  prove  that 
plaintiff  bad  no  knowledge  of  tbe  existence 
of  tbe  policy  of  tbe  Providence  Company 
earlier  than  January,  1912,  whUe  defendant 
claimed  that  there  was  at  least  evidence 
from  which  It  was  Inferable  that  she  knew 
of  and  consented  to  It  at  the  time  of  Its 
Issuance.  Tbere  was  also  evidence  tending 
to  prove  that  tbe  check  given  by  the  Provi- 
dence Company  In  settlement  of  its  policy 
was  Indorsed  by  some  member  of  tbe  family 
of  plaintiff,  given  to  tbe  administrator  of 
Mrs.  Brown,  who  cashed  It  and  credited  tbe 
avails  upon  the  note  secured  by  the  mortgage. 
But  there  Is  no  evidence  that  this  was  done 
pursuant  to  any  agreement  of  tbe  plaintiff 


and  tbe  mortgagee.  Nor  does  the  record 
show  what,  If  any,  was  tbe  provision  of  the 
mortgage  as  to  Insurance. 

Tbe  verdict  was  for  plaintiff,  and  defend- 
ant filed  a  motion  for  new  trial  and  a  bill  of 
exceptions,  of  which  the  writ,  pleadings,  evi- 
dence and  Instractions  of  tbe  court  are  made 
part.  The  motion  Is  now  waived,  as  well  as 
all  exceptions,  save  to  the  refusal  to  give  tbe 
following  requested  instructions: 

"(1)  If  yon  are  satisfied  that  the  plaintiff, 
Mrs.  Oould,  received  the  check  of  the  Washing- 
ton Providence  Insurance  Compauy  in  settle- 
ment of  her  loss  under  their  policy,  and,  know- 
ing what  it  was  for,  indorsed  that  check  so  that 
it  was  collected  by  the  representative  of  the 
Brown  estate  and  credited  on  ber  mortgage,  it 
would  constitute  a  ratification  by  her  of  the  act 
of  the  Browns  in  placing  the  policy  and  would 
make  it  her  policy, 

"(2)  If  you  are  satisfied  from  the  conduct  of 
and  the  statements  made  by  the  plaintiff,  Mrs. 
Gould,  that  she  ratified  the  act  of  the  Browns 
in  taking  out  in  her  name  the  policy  in  the 
Providence  Washington  Insurance  Company,  it 
would  render  ber  poli<9  in  the  Maine  Farmers' 
Mutual  Fire  Insurance  Company  void  and  pre- 
vent her  recovery  in  this  action. 

"(S)  If  yon  are  satisfied  that  Mrs.  Gould,  the 
plaintifF,  before  the  fire  of  March  5,  1012,  knew 
that  a  policy  in  her  name  and  payable  to  the 
mortgagee  had  been  taken  out  in  the  Providence 
Washington  Insurance  Company  subsequent  to 
the  issuing  of  the  policy  in  the  Maine  Farmers' 
Mutual  lire  Insurance  Company  and  on  tbe 
seme  property,  and  that  she  failed  to  give  no- 
tice of  such  new  policy  to  the  Maine  £Virmers' 
Mutual  Fire  Insurance  Company  and  obtain 
the  assent  of  said  company  thereto  in  writing, 
such  failure  would  render  void  the  policy  in  the 
Maine  Farmers'  Mutual  Fire  Insurance  Com- 
pany and  that  she  cannot  maintain  this  action 
and  recover  therein." 

[1, 2]  It  is  elementary  law  that  tbe  mort- 
gagor and  mortgagee  have  several  distinct 
interests  In  the  premises  mortgaged,  which 
either  may  Insure  for  bis  own  benefit ;  and 
equally  so  that,  when  a  mortgagee  Insures 
his  own  Interest  without  any  agreement  be- 
tween blm  and  the  ibortgagor  therefor,  and 
a  loss  accrues,  tbe  mortgagor  Is  not  entitled 
to  an  allowance  of  the  sum  paid  upon  swii 
loss,  to  be  applied  to  the  reduction  or  dis- 
charge of  bis  mortgage  debt,  but  tbe  mort- 
gagee may,  notwithstanding,  recover  the 
whole  amount  due,  or,  as  oQierwlse  stated, 
that  tbe  mortgagee  may  Insure  for  himself 
and  at  his  own  cost,  and,  when  so  Insuring, 
tbe  mortgagor  Is  not  to  be  benefited  thereby. 
Concord  Un.  Mvt  Fire  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447,  463,  454 ;  Mclntlre  v.  Plalst- 
ed,  68  M&  863,  866;  Cashing  v.  Thompson, 
34  Me.  496,  499. 

[3]  It  has  been  held  that.  If  tbe  policy  of 
the  mortgagor  Is  made  payable  to  tbe  mort- 
gagee am  his  Interest  may  appear,  this  is  re- 
garded as  an  Insurance  of  the  mortgagor, 
and  hence  a  subsequent  Insurance  by  the 
mortgagor  vitiates  the  poU(?.  Continental 
Ins.  Co.  T.  Hnlman,  92  lU.  145,  84  Am.  Rep. 
122.  See,  however,  Wheeler  v.  Watertown 
Ins.  Co.,  131  Mass.  1,  9.  But  Insttrance  by 
the  mortgagee  does  not  affect  tbe  contract. 
Titus  V.  Qleaa  Falls  Ins.  Co.,  SI  N.  T.  410, 
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416.  Additional  Insurance  procured  by  the 
mortgagee  upon  the  mort^gor'a  Interest 
without  the  consent  or  knowledge  of  the 
mortgagor  will  not  affect  the  rights  of  the 
mortgagor.  Fox  ▼.  Phenlz  Fire  Insv  Co.,  e& 
Me.  333,  884;  De  Witt  v.  Agrlcultnral  Ins. 
Co.,  157  N.  y.  853,  300,  51  N.  B.  977 ;  Church 
of  St  George  v.  Sun  Fire  Office  Ins.  Co.,  64 
lliXxm.  162, 166,  55  N.  W.  909.  See,  also.  Lum- 
ber Exchange  t.  Ina  Co.,  183  Pa.  St  866, 
."585,  38  Atl.  1081 ;  Johnson  v.  Insurance  Co., 
1  Holmes,  117, 119,  Fed.  Cas.  No.  7,400.  See, 
also,  Burke  r.  Niagara  Fire  Ins.  Co.,  12  N. 
Y.  Supp.  254. 

[4]  Without  or  practically  without,  ex- 
ceptl<Hi,  cases  holding  that  the  insured  rati- 
fied policies  of  insurance  procured  by  others 
upon  his  interest  have  based  their  conclu- 
sions upon  ratification  as'  between  principal 
and  agent  See  German,  etc.,  Ins.  Co.  r. 
Emporia,  etc.,  Ass'n,  9  Kan.  App.  803,  59 
Pac.  1092 ;  Hughes  ▼.  Insurance  Co.,  40  Neb. 
826,  59  N.  W,  112.  "BaUfleation,"  as  used 
in  the  law  of  principal  and  agent  is  the 
adoption  and  confirmation  by  one  person  of  an 
act  or  contract  performed  or  entered  into  in 
his  behalf  by  another  who  0.%  the  time  as- 
sumed to  act  as  bis  agent  in  doing  the  act 
or  making  the  contract  without  authority 
to  do  so.  31  Cyc.  1245.  See,  also,  2  Kent, 
Com.  (18th  Ed.)  616,  note  3.  And  a  knowl- 
edge of  all  material  facts  is  indispensable. 
Combs  V.  Scott,  12  Allen  (Mass.)  493,  497. 
See,  also,  Barnard  v.  Wheeler,  24  Me.  412, 
419. 

[S]  The  exceptions  to  the  refusal  of  the 
first  request  must  be  overruled.  We  find  no 
evidence  that  the  check  was  received  by  the 
plaintiff  In  settlement  of  her  loss.  The  in- 
dorsement of  the  check  by  some  one  author- 
ized by  her,  or  even  by  her,  does  not,  under 
the  circumstances,  make  the  procuring  of  the 
policy  her  act  by  relation.  Such  indorsement 
of  the  check  was  as  ineffectual  for  the  pur- 
pose as  the  making  of  the  formal  proof  of 
loss  in  Titus  V.  Glens  Falls  Ins.  Co.,  supra, 
especially  In  the  absence  of  any  evidence 
showing,  or  tending  to  show,  any  undertak- 
ing or  agreement  for  credit  of  the  amount 
of  the  check  upon  the  mortgage  debt 

It  Is  the  opinion  of  the  court  that  the  evi- 
dence does  not  warrant  the  second  requested 
Instruction.  There  is  an  eatlre  lack  of  evi- 
dence that  the  mortgagee  assumed  to  act  as 
agent  of  the  plaintiff  or  Intended  to  Insure 
the  interest  of  the  plaintiff.  See  Nichols  v. 
Fayette,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  63, 
69;  Humble  v.  Ins.  Co.,  85  Kan.  140, 116  Pac. 
472,  Ann.  Cas.  1912D,  630. 

[I]  The  third  requested  Instnictlon  is  to 
the  effect  that,  if  plaintiff,  with  knowledge 
of  the  policy  procured  by  the  mortgagee, 
failed  to  give  notice  to  defendant  of  the  new 
policy  and  obtain  its  assent  thereto  in  writ- 
ing, the  tiolicy  in  suit  became  void.  That 
policy  requires  no  notice  of  other  Insurance, 


and  we  are  aware  of  so  provision  of  law  ren- 
dering it  necessary,  In  the  absence  of  sndi 
requirement    2  May  on  Ins.  |  S64;   Yoik  t. 
Parker,  109  Me.  414,  416,  84  AtL  aSft 
The  exceptions  are  overruled. 


Jn  re  McKELLAB. 

(Supreme  Judicial  Court  of  Maine.     Feb,  14, 
1916.) 

1.  WiLM  «=s>775  —  LAPsiwa  at  Devises  akd 

LEaACIES. 

It  is  a  general  rule  that  a  devise  or  legacy 
lapses  if  the  devisee  or  legatee  dies  in  testator's 
lifetime. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  tl  1997-2000;  Dec.  Dig.  <8=>775.] 

2.  Wills  «=>359  —  Pbobate  —  Appeal — Pas- 
ties Entitled— iNiBBxsx  of  Leqatxk's  Dk- 

fiCE  17  D  A IV  Tfi 

Under  Bev.  St  c  76,  %  10,  providing  that 
when  testator's  relative,  to  whom  realty  or  per- 
sonalty is  devised,  dies  before  testator,  leav- 
ing lineal  deacendants,  they  take  such  estate 
as  the  deceased  relative  would  have  taken  had 
he  survived,  where  testatrix  left  $2(X)  to  her 
nephew,  who  predeceated  her  leaving  children, 
such  children  took  under  the  will  in  tbur 
father's  place  directly  from  testatrix  through 
the  will,  not  through  the  estate  of  their  fa- 
ther, so  that  the  latter's  administratrix,  their 
mother,  had  no  interest  in  the  decree  of  the  pro- 
bate court  admitting  the  will  to  probate  en- 
abling her  to  appeal  therefrom. 

[Ed.  Not&r-For  other  cases,  see  W1I1%  Cent 
Dig.  li  823,  824;    Dec.  Dig.  <8=>359.] 

Exceptions  from  Supreme  Judicial  Coort, 
Knox  County,  at  Law. 

Proceedings  for  probate  of  the  will  of  Saiza 
J.  Wllloughby.  From  the  decree  admitting; 
a  codicil  to  probate  as  part  of  the  will,  Clara 
B.  McKellar  appealed,  and,  to  the  ruling  of 
the  Supreme  Court  of  Probate  that  she  had 
no  interest  in  the  matter  of  the  decree  en- 
abling her  to  maintain  her  appeal,  she  ex- 
cepts.   Exceptions  overruled. 

Argued  before  SAVAGE,  C  J.,  and  COB- 
NISH,  KINO,  HANSON,  and  PHILBBOOK. 
JJ. 

Kennard  &  Drew  and  EL  K.  Gould,  all  of 
BiocU&nd,  for  appellant  A.  S.  littlefieid,  of 
Rockland,  for  appellees. 

KING,  3.  Eliza  J.  WlUoughby,  late  of 
Bockland,  Me.,  by  her  will  executed  March 
27,  1900,  bequeathed  to  her  nephew,  George 
A.  McKellar,  of  Beading,  Mass.,  the  sum  of 
$500.  March  28,  1912,  by  a  codlcU  to  the  wUI 
she  changed  that  bequest  to  $200.  The  lega- 
tee died  before  the  death  ct  the  testatrix, 
leaving  three  children,  and  his  wife^  Clara  EI- 
McKellar,  was  appointed  administratrix  of 
his  estate  in  Massachusetts.  As  such  admin- 
istratrix, she  took  an  appeal  from  the  decree 
of  the  Judge  of  probate  for  EJiox  county.  Me., 
whereby  said  codicil  was  approved,  allowed. 
and  admitted  to  probate  as  a  part  of  the  last 
will  and  testament  of  Mrs.  Willoughby.  In 
the  Supreme  Court  of  Probate  the  presiding 
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Justice  mled  that  the  appellant  bad  no  Inter- 
est In  the  matter  of  the  decree  which  would 
enable  her  to  maintain  her  appeal.  The  case 
comes  to  this  court  on  exceptions  to  that  rul- 
ing. 

[1, 2]  There  Is  no  donbt  of  the  general 
mle  that  a  devise  or  legacy  Is  to  be  deemed 
lapsed,  If  the  devisee  or  legatee  dies  In  the 
lifetime  of  the  testator.  But  an  exception  to 
this  role  Is  created  by  R.  8.  c  76,  f  10,  which 
reads  as  follows: 

"When  a  relative  of  the  testator,  having  a  de- 
vise of  real  or  personal  estate,  dies  before  the 
testator  learing  lineal  descendonts  the;  take 
such  estate  as  -would  have  been  taken  by  sudi 
deceased  relative  if  he  had  survived." 

The  ptrpose  and  effect  of  the  statute  seem 
clear.  It  preserves  such  a  devise  from  laps- 
ing by  BUbstltatlng  In  place  of  the  deceased 
devisee  his  lineal  descendants.  By  force  of 
the  statute  they  take  under  the  will  In  his 
place,  and  they  take  the  same  estate  he  vrould 
have  taken  thereunder.  Their  title  to  the  de- 
vise comes  to  them  directly  from  the  testa- 
tor through  the  will,  and  not  through  the 
estate  of  the  deceased  devisee.  Hts  estate 
therefore  has  no  Interest  In  the  devise.  This 
statute  applies  In  the  present  case.  The  orig- 
inal legatee  was  a  relative  of  the  testatrix, 
and  he  left  three  children.  TTpon  his  death. 
In  the  lifetime  of  the  testatrix,  his  children, 
by  force  of  the  statute,  were  substituted  In 
place  of  th^r  parent  as  the  persons  who 
should  take  under  the  will  the  same  estate 
which  the  original  devisee  would  have  taken 
thereunder  If  he  had  survived.  The  appellant 
therefore,  as  administratrix  of  the  estate  of 
the  deceased  legatee,  has  no  Interest  In  the 
matter  of  the  probate  of  the  codicil  to  the 
will  of  Mrs.  Wllloughby.  Its  allowance  did 
not  affect  that  estate  In  any  way.  And  It  Is 
not  claimed,  of  course,  that  the  appellant  has 
any  right  of  appeal  from  the  decree  as  an  In- 
dividual. She  la  the  widow  of  the  deceased 
legatee,  and  not  bis  lineal  descendant 

The  ruling,  tlierefore,  that  the  appellant 
has  no  Interest  In  the  decree  appealed  from 
which  enables  her  to  maintain  her  appeal, 
was  correct. 

Exceptions  overruled. 


STATE  V.  NORTON. 

(Snpreme  7ndicial  Court  of  Maine.     Feb.  15, 
1918.) 

Fish  «s»10—I;[cxnsbs— Statutes— Cohstbtto- 

TION. 

Laws  1915,  c.  235.  {  2,  declares  that  no  per- 
son, firm,  or  corporation,  either  by  themgelveg 
as  principal  or  I^  their  servants  or  agents,  shall 
at  any  tune  catdi,  take,  hold,  buy,  ship,  trans- 
port, or  sell  or  have  in  his  or  its  possession,  ex- 
cept for  immediate  consumption  of  himself  and 
family,  any  lobster,  unless  licensed  as  required, 
and  every  person  violating  such  provision  shall 
be  fined,  etc.  HeJd,  that  the  statute  did  not  re- 
quire one  duly  licensed  to  handle  lobsters,  to  pro- 
cure licenses  for  all  of  his  agents,  it  being  suffi- 
cient that  the  principal  or  master  la  licensed; 


consequently  an  nnlicensed  agent  of  an  employ- 
er licensed  to  handle  lolwters  is  not  guilty  of  vio- 
ladon  of  the  act  under  Laws  1915,  c.  235,  i  2, 
because  he  has  in  his  possession  lolisters  not  in- 
tended for  immediate  consumption. 

[Ed.  Note.— For  other  cases,  see  Bish,  Cent. 
Dig.  I  20;  Dec.  Dig.  «5>10.] 

Agreed  Statement  from  Supreme  Judicial 
Court,  Hancock  County,  at  Law. 

Eugene  Norton  was  convicted  of  having  in 
bia  possession  lobsters  not  then  and  there  for 
the  immediate  consumption  of  himself  and 
family  without  license.  On  agreed  statement 
of  facts.    Judgment  for  defendant. 

Argued  before  SAVAGE,  C.  J.,  and  COR-- 
NISU,  KING,  HALBZ.  HANSON,  and 
PHILBKOOK,  JJ. 

Fred  L.  Mason,  of  Ellawortb,  for  tb«  State. 
H.  H.   Gray,  of  Mllbridge,  for  respondent. 

CORNISH,  J.  The  respondent  was  con- 
victed in  tjbe  Bar  Harbor  municipal  court  on 
the  charge  of  having  In  his  possession,  at  the 
time  and  place  alleged  in  the  complaint,  cer- 
tain lobsters  not  then  and  there  for  the  Im- 
mediate consumption  of  himself  and  family, 
without  the  license  of  the  commissioner  of 
sea  and  shore  fisheries  first  had  and  obtained 
therefor,  in  violation  of  section  2  of  diapter 
286  of  the  PubUc  Laws  of  1915. 

The  portion  of  that  section  under  which 
this  complaint  was  brought  reads  as  follows: 

"No  person,  firm  or  corporation,  either  by 
themselves  as  principal  or  l>y  their  servants  or 
agents,  shall,  at  any  time,  catch,  take,  hold,  buy, 
ship,  ti-ansport,  carry,  give  away,  remove,  sell  or 
expose  for  sale,  or  have  in  bis  or  its  possession, 
except  for  the  immediate  consumption  of  himself 
and  family,  any  lobster  from  any  of  the  waters 
in  the  jurisdiction  of  this  state  *  *,  *  unless 
licensed  to  do  so  as  hereinafter  provided,"  with 
certain  exceptions  not  applicable  here.  "Every 
person,  firm  or  corporation  who  shall  violate  an.v 
of  the  provisions  of  this  section  •  •  *  shall 
ba  Qned,"  etc. 

It  appears  from  the  agreed  statement  of 
faAs  that  the  respondent,  at  the  time  of  the 
alleged  offense,  was  In  the  employ  of  one 
James  L.  Clark,  assisting  said  Clark  as  his 
employe  In  handling  the  lobsters,  and  the  said 
James  L.  Clark  was  himself  then  licensed  un- 
der this  statute,  and  was  at  all  times  present 
with  the  respondent  when  the  acts  com- 
plained of  occurred. 

As  presented  to  this  court,  only  one  Ques- 
tion Is  Involved,  viz.:  Is  It  necessary  under 
this  act  for  all  servants  and  employtSs  to  be 
licensed  when  handling  lobsters  not  Intend- 
ed for  the  Immediate  consumption  of  them- 
selves or  families,  that  Is  to  say,  handling 
lobsters  for  commercial  purposes,  and  while 
under  the  personal  supervision  of  their  em- 
ployer, who  Is  himself  duly  licensed?  Clear- 
ly not.  The  licensing  of  the  employer  meets 
the  requirement  of  the  law.  The  language 
of  the  statute  bears  no  other  reasonable  con- 
struction. The  very  words  we  have  quoted 
make  a  sharp  distinction  between  the  princi- 
pal, the  person,  firm,  or  corporation  carrying 
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on  the  lobster  business,  and  tbelr  servants  or 
agents,  viz.: 

"No  person,  firm  or  corporation,  either  by 
themselves  as  principal  or  by  their  servants  or 
agents,"  etc 

It  is  tbe  principal  who  is  responsible  both 
(or  bis  own  acts  and  those  of  his  servants. 
It  Is  the  principal  alone  who  Is  required  to 
be  licensed,  and  he  alone  Is  to  be  fined  in 
case  of  violation.  There  is  nothing  In  the 
section  requiring  the  servants  to  be  licensed, 
and  both  the  letter  and  the  spirit  of  the  act 
negative  such  a  contention. 

In  a  sense  the  license  is  upon  the  bosiness, 
and  must  be  paid  by  the  party  carrying  on 
the  business,  whether  individual,  or  firm  or 
corporation.  This  la  shown  by  the  language 
of  section  3,  which  provides  for  the  issuing 
of  licenses — 

"to  any  citizens  of  this  state,  or  to  any  person 
having  resided  in  this  state  for  one  year  imme- 
diately preceding  the  date  of  application  for  li- 
cense, or  to  corporations  or  firms  engaged  in  the 
lobster  business  located  in  this  state  or  other 
states,"  etc. 

Any  other  construction,  apart  from  its 
wrenching  of  the  plain  words  of  the  act, 
would  be  followed  by  Incalculable  annoyance 
and  loss.  All  applications  must  be  in.  writ- 
ing, and,  with  the  fees,  must  be  forwarded  to 
the  ofiice  of  the  conuniasloner  at  Augusta  and 
license  returned  by  him.  If  every  employ^ 
before  he  could  work  a  day  or  even  an  hour 
must  talie  these  statutory  steps  or  subject 
himself  to  a  fine  of  $25  for  the  first  offense, 
the  business  would  be  well-nigh  paralyzed, 
especially  in  times  of  emergency.  Such  was 
not  the  intention  of  the  Legislature,  and  such 
is  not  their  expressed  Intention  as  found  In 
the  language  of  the  act 

Under  the  stipulation  In  the  agreed  state- 
ment the  entry  must  be: 

Judgment  for  the  defendant. 


LEHIGH  COAL  &  NAVIGATION  CO.  t.  Me- 
LEOD. 

(Supreme  Judicial  Court  of  Maine.     Feb.  15, 
1916.) 

1.  QnAKANTT  €=»37— CONSTBUOTION. 

A  written  guaranty,  to  the  extent  of  $1,000, 
of  any  debt  for  coal  owed  a  coal  and  navigation 
company  at  the  expiration  of  60  days  from  the 
date  of  any  invoice,  durins;  the  year  from  May 
25,  1912,  until  May  25,  1913,  guaranteed  pay- 
ment to  the  extent  of  $1,000  on  all  coal  invoiced 
to  the  third  person  during  the  year  beginning 
May  25,  1912,  and  ending  May  25,  1913,  if  it 
was  not  paid  at  the  expiration  of  60  days  from 
the  date  of  the  last  invoice ;  the  date  of  the  in- 
voices being  the  test  of  inclusion  in  or  exclu- 
sion from  the  guaranty,  all  prior  to  May  25, 
1913,  being  within  its  terms. 

[Kd.   Note.— For  other  cases,   see  Guaranty, 
Cent.  Dig.  J  46 ;  Dec.  Dig.  <8=»37.] 

2.  Payment  ®=»44— Application. 

When  neither  debtor  nor  creditor  applies 
a  payment  to  a  particular  item  of  an  account, 
the  law  applies  It  to  the  extinguishment  of  the 
earliest  items. 

[Ed.    Note.— For   other   cases,    see   Payment, 
Cent.  Dig.  §  123 ;  Dec.  Dig.  <S=>44.] 


3.  Patiocnt  «s>3&— AppucATioir. 

Neither  debtor  nor  creditor  can  daim  the 

right  to  appropriate  a  payment  to  a  particular 

item  of  an  account  after  controversy  hag  arisen. 

[Ed.    Note.— For   other  cases,   see   Payment, 

Dec.  Dig.  «=»36.] 

Beport  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Action  by  the  Lehigh  Coal  &  Navigation 
Company  against  D.  Archibald  McLeod.  On 
report  from  the  Supreme  Judicial  Court  of 
Penobscot  county.    Judgment  for  defendant 

Argued  before  SAVAGE,  C.  J.,  and  COa- 
NISH,  ICING,  HALET,  HANSON,  and  FHII/- 
BBOOK,  JJ. 

Fellows  St,  Fellows,  of  Bangor,  for  plaintlfL 

George  Ew  Thompson  and  James  D.  Maxwell, 
both  of  Bangor,  for  defendant 

CORNISH,  J.  [1]  Action  of  assumpsit  up* 
aa.  the  follovirlng  wrlttoi  guaranty: 

"Bangor,  Me.,  May  25,  1912. 
"To  the  Lehigh  Coal  &  Navigation  Co..  Phila- 
delphia, Pa.: 

"I,  D.  Archibald  McLeod,  of  Banipr,  do  here- 
by  bind  myself  to  the  extent  of  $1,000  as  guar- 
antor and  surety  to  that  extent,  in  behalf  of  Mal- 
colm F.  McLeod,  of  Old  Town,  on  any  debt  for 
coal  which  he  may  tlie  said  the  Lehigh  Coal  & 
Navigation  Cmnpany  owe  at  the  expiration  of  60 
days  from  the  date  of  any  invoice,  during  the 
year  from  this  25th  day  of  May,  1912,  until 
May  25.  1913. 

"In  witness  I  affix  my  signature. 

"In  case  demand  is  made  upon  me,  this  gna^^ 
anty  to  be  returned  to  me  on  payment  of  said 
sum  of  $1,000  required  to  meet  any  defidency 
which  may  exist. 

"[Signed]   D.  Ardiibald  McLeod." 

The  plaintiff  accepted  this  guaranty  and 
made  various  shipments  of  coal  during  the 
year  1912,  the  first  being  on  June  5,  1912, 
all  of  which  were  duly  paid  for  by  Malcolm 
F.  McLeod.  In  1913  Malcolm  F.  McLeod  be- 
came financially  embarrassed,  and  full  pay- 
ment was  not  made  by  him  for  the  shipments 
specified  in  the  account  annexed  to  the  writ 
The  coal  covered  by  this  account  was  ordered 
In  April,  1913,  and  was  shipped  on  cars  at 
Northern  Maine  Junction,  as  follows:  May 
22,  1913,  coal  amounting  to  $565.79;  May 
28th,  $533.98;  May  2gth,  $156.98;  May  31st 
three  shipments  of  $377,  $158.60,  and  $025.95. 
The  invoices  bore  the  same  dates.  The  to- 
tal charges  amounted  to  $2,418.30,  on  which 
a  credit  was  given  in  the  account  annexed, 
under  date  of  July  1,  1913,  of  $1,000,  leav- 
ing a  balance  of  $1,418.30.  But  it  is  admitted 
that  the  plaintiff  has  rec^ved  certain  fur- 
ther amounts  In  a  trustee  actUm  brought 
against  Malcolm  F.  McLeod  and  certain  par- 
ties named  as  trustees,  so  that  the  agreed 
balance  due  for  the  May  coal  Is  $936.48. 
This  amount  the  plaintiff  seeks  to  recover 
of  the  defendant  as  guarantor. 

The  defendant's  liability  depends  in  the  - 
first  Instance  upon  the  construction  of  the 
written  guaranty  above  set  forth,  and  es- 
pecially of  the  words  "on  any  debt  for  coal 
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wblcb  lie  may  fbe  aald  tbe  Lehigh.  Coal  & 
NaTlgatloQ  Goinpany  owe  at  the  expiration  of 
60  days  from  the  date  of  any  Invoice,  during 
the  year  tnom  this  2ath  day  of  May,  i»i2, 
warn  May  26,  1918."  What  la  the  tme  Inter- 
pretation of  this  language?  When  did  the 
guaranty  begin,  and  when  did  It  end?  The 
plaintUE  contends  that  the  defendant  bound 
hliiis^  to  pay  for  aU  coal  ordered  or  ccn- 
traeted  tor  by  MalO(dm  V.  McLeod  during 
the  year  ending  May  2B,  1913,  and  as  this 
ooal  in  question  was  contracted  for  In  April, 
and  deUvery  was  delayed  at  the  request  of 
the  principal  debtor,  that  the  defendant  Is 
liable  for  the  entire  net  balance.  The  de- 
fendant, (HI  the  other  hand,  contends  that  he 
la  not  liable  for  any  coal  bills  which  Malcolm 
P.  McLeod  owed,,  unless  It  appears  that  the 
Invoice  pf  such  ooal  was  dated  60  days  prior 
to  May  26,  1913,  the  date  of  the  expiration 
of  the  contract ;  that  la,  that  U  must  appear 
that  the  Invoice  of  the  coal  was  dated  on  or 
before  Mardi  26,  1913.  If  this  construction 
Is  eonect,  the  defendant  la  not  liable  In 
this  action,  because  all  the  invoices  were 
dated  In  May. 

We  think  neither  construction  Is  correct. 
The  plaintiff's  theory  carries  the  guaranty 
beyond  Its  time  Umlt  and  makes  the  guaran- 
tor liable  for  coal  ordered  during  the  year, 
but  not  Invoiced  or  shipped  until  long  after 
Its  expiration;  while  the  defendant's  the- 
ory stops  short  of  the  time  limit,  and  creates 
a  liability,  not  for  a  year,  but  only  for  10 
m<«tba  The  true  oonstmction  lies  between 
the  two,  and  flows  naturally  from  the  idaln 
and  unamMguoos  terms  of  the  Instrument  It- 
self. It  Is  this:  The  defendant  guaranteed 
payment  to  the  extent  of  $1,000  of  all  coal 
Invoiced  to  lflalc(dm  F.  McLeod  during  the 
year  beginning  May  25, 1912,  and  aiding  May 

25,  1918,  If  it  was  not  paid  at  the  explratlom 
of  60  days  from  the  date  of  the  respective  In- 
voices. Shliments  and  Invoices  were  prac- 
tically contemporaneous,  and  to  make  the 
date  of  Invoice  is  the  same  thing  as  making 
the  date  of  shipment  the  starting  point  as  to 
tim&  The  defendant  in  effect  guaranteed  the 
payment  of  all  shipments  made  within  the 
year.  This  makes  it  a  contract  for  one  year, 
aa  it  states.  The  first  payment  under  it 
would  not  be  due  for  60  days  after  the  first 
invoice,  so  that  If  a  shipment  had  been  made 
and  invoice  had  been  rendered  even  on  May 

26,  1012,  the  date  of  the  execution  of  the 
guaranty,  the  liability  could  not  accrue  un- 
til 60  days  thereafter,  namely,  on  July  25, 
1912;  and  by  the  same  token,  If  a  shipment 
was  made  and  invoice  rendered  on  the  last 
day  oC  tile  existing  contract,  viz.,  May  24, 
IMS,  the  liability  therefor  could  not  accrue 
until  60  days  thereafter,  namely,  on  July  U, 
1913,  thus  making  the  duration  of  liability 
one  year,  as  was  contemplated.  The  date  of 
the  invoice  was  therefore  the  test  of  in- 
clusion In  or  exclusion  from  the  terms  of 


the  guaranty.  It  Is  made  sodi  in  express 
tBcns.  All  invoices  prior  to .  May  26,  1913, 
were  vdthin  its  terms.  All  subseanent  there- 
to were  without  The  application  of  this 
test  brings  the  invoice  of  May  22,  1913, 
amounting  to  $565.79,  within  the  guaranty, 
and  excludes  therefrom  those  of  May  28th, 
May  2dth,  and  May  31st 

[2,  3]  But  at  this  point  the  plaintiff  en- 
counters another  difficulty.  The  total  of  the 
May  invoices  amounted  to  $2,418.30.  On 
Joly  1, 1918,  Malcolm  F.  McLeod  made  a  pay- 
ment of  11,000.  The  receipt  given  by  the 
local  agent  under  date  of  June  28,  1918,  sim- 
ply recites:  "Becelved  of  M.  V.  McLeod  one 
thousand  dollars."  The  fuller  veoeApt  from 
the  tveaanrer's  office  in  Philadelphia,  under 
date  of  July  1st,  adds:  **On  account  of  coal 
bills.  May  '1&"  AU  bills  up  to  that  date  had 
been  previously  paid.  The  account  was 
square  up  to  May  22,  1918.  There  is  no  evi- 
dence that  the  debtor  requested  any  ap- 
j)zoOtiaa»n  at  this  payment  and  there  was 
no  apedflc  appropriation  by  the  creditor. 
The  agent  of  the  creditor  testified  that  he 
received  it  on  account  of  the  May  coal, 
precisely  as  the  receipt  states.  In  the  ab- 
sence of  such  appropriation  by  either  debtor 
or  creditor,  the  law  aK>lies  the  credit  to 
the  extinguishment  of  the  earliest  itons  in 
the  account  This  is  a  familiar  principle. 
Miniken  v.  Tufts,  81  Me.  497;  Cushlng  v. 
Wyman,  44  Me.  121 ;  Hawkins  v.  Hers^y,  86 
Me.  894,  30  Atl.  14;  Manufacturing  Co.  v. 
Bnmham,  89  Me.  688,  86  Atl.  1003,  66  Am.  8t 
B«.  486.  It  Is  too  late  for  either  party  to 
dalm  a  rl^t  to  make  an  apiiroprlatl<Hi  after 
the  controversy  has  arisen^  United  States  v. 
Kirkpatrick.  9  Wheat  fU.  S.)  720,  6  U  Ed. 
199 ;  McKensle  v.  Nevlus,  22  Me.  138,  88  Am. 
Dec  291. 

As  this  payment  of  $1,000  more  than  ex- 
tinguished the  amount  of  the  first  invoice 
($565.79),  which  was  the  only  invoice  covered 
by  this  guaranty,  the  entry  must  be: 

Judgment  for  defendant 


TASKBK  ▼.   ABST. 

(Suprane  Judicial  Court  of  Maine.     Feb.  16, 
1916.) 

ARUCAId  ^»63— AOIIOH  XY»  Dauaqbs— £<VI- 

DKNCE— SuFTIOHHOr. 

In  an  action  under  Laws  1909,  c.  222,  I 
10,  making  the  owner  liable  for  Injuries  caused 
by  his  dog,  evidence  Md  to  warAnt  verdict  for 
plaintiff,  showing  defendant's  dog  ran  in  front 
of  plalntifTa  motor  car,  atriking  a  wheel,  so  the 
car  swerved  off  a  ledge. 

{Bd.  Note. — BV>r  other  cases,  see  Animals, 
Cent  Dig.  H  176,  277,  279,  288;  Dec.  Dig.  «s> 
63.] 

On  Motion  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Homer  F.  Tasker  against  Roscoe 
W.  Arey.  There  was  a  verdict  for  plaintiff, 
and  defendant  moves  for  nerw  trial.  Motion 
overruled. 


^sFor  olber  casM  Me  (am*  topic  and  KET-NUMB9B  ia  all  Kejr-Nuatiarad  DlswU  and  InduM 
96A.-47 


Digitized  by 


Google 


Z3S 


96  ATLANTIC  BEPORTEB 


Ote 


Argued  before  SAVAOZi,  C.  J.,  and  GOS- 
NISH,  KING,  HALET,  HANSON,  and 
PHILBROOK,  33. 

U.  O.  Mudgett,  of  Bangor,  for  plaintiff. 
B.  W.  Blancbard,  of  Bangor,  for  defendant. 

PER  CURIAM.  It  Is  provided  by  stat- 
ute (section  10,  c.  222,  P.  L.  1909)  as  foUows: 

"When  a  dog  does  damage  to  a  person  or  bia 
property,  hia  owner  or  keeper,  and  also  the 
parent,  guardian,  master,  or  mistress  of  any 
minor  who  owns  such  dog,  forfeits  to  the  person 
injured  the  amount  of  the  damage  done,  provid- 
ed the  said  damage  was  not  occasioned  tnrough 
the  fault  of  the  person  injured ;.  to  be  recovered 
by  an  action  of  trespass." 

Tbia  action  Is  brought  under  that  statute 
to  recover  damages  for  Injuries  to  the  plaln- 
tiS's  automobile,  alleged  to  have  been  caused 
by  the  defendant's  dog.  The  jury  returned 
a  verdict  for  $52.42,  and  the  defendant 
brings  the  case  to  this  court,  on  motion  for 
a  new  trial,  on  tlie  usual  ground  that  tbe 
verdict  is  against  the  weight  of  the  evidence. 
We  think  the  motion  must  be  overruled. 
The  plalntUE  testified  tliat,  as  he  was  driv- 
ing his  automobile  along  the  highway  on 
tbe  evening  of  August  20,  191S,  In  the  ex- 
ercise of  reasonable  care,  tbe  defendant's 
dog  suddenly — 

"jumped  directly  in  front  of  my  machine,  and 
80  quidt  I  didn't  have  time  to  apply  the  brakes 
before  it  struck  him.  The  left-hand  wheel 
struck  him  and  jacked  the  machine  around 
across  the  ditch,  blown  out  of  the  solid  ledge, 
and  tipped  It  over." 

Three  of  the  other  persons  In  the  car 
gave  testimony  tending  to  show  that  tbe 
overturning  of  the  car  was  due  to  the  sudden 
jumping  of  the  dog  In  front  of  tbe  wheel 
of  the  car,  and  to  uo  fault  on  tbe  part  of  tbe 
plaintifl.  There  was  evidence,  therefore,  in 
support  of  the  plalntifTs  ccmtentioa  suffi- 
cient to  Justify  tbe  verdict. 

Motion  overruled. 


DICKBT  V.  BABTLBTT. 

(Supreme  Judicial  Court  of  Maine.     Feb.  16, 

1916.) 
Apfkal  and  Bbbob  ®9l002— Rxvisw— Sunri- 
ciEROT  or  Evidence. 

A  verdict  on  conflicting  evidence  will  not 
be  reviewed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3935-3987;  Dec.  Dig.  <&=> 
1002.] 

On  Motion  from  Supreme  Judicial  Court, 
Waldo  County,  at  Law. 

Action  by  Albert  Dickey  against  Frank  A. 
Bartlett  Judgment  for  plaintiff,  and  de- 
fendant moves  for  a  new  trial.  Motion  over- 
ruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALEI,  HANSON,  and  PHIb- 
BROOK,  JJ. 

A.  L.  Blancbard,  of  Bangor,  for  plaintiff. 
James  Libby,  of  Unity,  and  R.  W.  Rogers,  of 
Belfast,  for  defendant 


KING,  J.  Action  of  assumpsit,  to  recover 
an  alleged  balance  of  $80.20  for  the  labor 
of  the  plaintiff  and  his  wife  under  a  con- 
tract with  the  defendant  Tbe  verdict  was 
for  the  full  amount  sued  for,  and  tbe  case 
comes  before  this  court  oa  defendant's  mo- 
tion for  a  new  trlaL 

It  was  undisputed  that  tbe  plaintiff  and 
bis  wife  worked  for  tbe  defendant  from  S^eb- 
ruary  13  to  July  21,  1916,  under  an  express 
contract  for  a  certain  monthly  wage  for  tbu 
two  together.  The  plaintiff  claimed  that  the 
monthly  wage  agreed  upon  was  to  be  $30 
up  to  Jtme  1,  1915,  and  $35  thereafter,  and 
that  tbe  total  amount  earned  was  $165.20, 
of  which  he  had  received  but  $80,  leaving  due 
tbe  balance  of  $80.20  sued  for.  On  the  oth- 
er hand,  tbe  defendant  contended  that  tbe 
monthly  wage  agreed  upon  was  $30  per  cal- 
endar month,  and  that  tbe  total  wages 
amounted  to  only  $156.50,  all  of  wblCh  bad 
been  paid. 

The  testimony  was  flatly  contradictory. 
The  plaintiff  was  corroborated  by  his  wife  as 
to  the  terms  of  tlie  contract,  and  also  to 
some  extent  as  to  tbe  credits  to  be  given. 
Tbe  defendant  was  likewise  corroborated  by 
bis  wife,  both  in  respect  to  the  terms  of  the 
contract  and  as  to  payments  made  to  tbe 
plaintiff.  And  each  party  claimed  to  have 
kept  in  a  book  an  account  of  tbe  payments 
made  on  account  of  tbe  wages.  The  plain- 
tiff's book,  however,  was  not  produced.  He 
said  he  destroyed  it  after  giving  the  account 
to  bis  attorney  for  collection.  The  defend- 
ant's book  was  introduced  at  the  trial,  but 
was  not  produced  at  tbe  law  court  Tbe 
printed  case,  however,  sbpws,  as  we  under- 
stand, tbe  items  of  credit  as  shown  on  tbe 
defendant's  book. 

We  have  examined  tbe  testimony  with 
care^  and  find  it  to  be  Irreconcilable.  But 
It  has  been  considered  and  passed  upon  by 
tbe  Jury,  who  had  tbe  opportunity  of  seeing 
the  witnesses  as  they  testified,  and  of  ex- 
amining the  defendant's  book,  an  advantage 
which  this  court  has  not  Their  conclusion 
was  In  tbe  plaintiff's  favor;  and,  altbou^ 
we  might  have  reached  a  different  conclu- 
sion, we  do  not  find  sufficient  proof  in  the 
record  that  their  conclusion  is  clearly  wrong. 

The  entry  must  therefore  be: 

Motion  overruled. 


EDGEIiL  V.  EZDE  et  aL  (two  eases). 

(Supreme  Judicial  Court  of  Maine.     Feb.  16, 
1916.) 

1.  Appbai.    ano    X^bok    «s>1009  —  Bquitt 

Findings— Review. 

The  findings  of  the  sitting  justice  in  equi- 
ty proceedings  upon  the  questions  of  fact  neces- 
sarily involved  are  not  to  be  reversed  on  appcsal, 
unless  dearly  wrong,  and  the  burden  is  on  the 
appdlant  to  satisfy  the  oouit  that  such  is  the 
fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3970-3978 ;   Dec.  Dig.  «=> 


1009.] 
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2.  EvxDERCB  «S3210—  XvanaBiomB  —  Dxposi- 

now. 

On  bflls  to  have  certain  stock  decreed  to  be 
the  propertT  ot  piaintiff,  aabject  to  ita  pledge 
aa  collatem  b7  the  individual  defendant  to  the 
defendant  bank  and  the  defendant  trust  com- 
panT,  from  which  plaintifF  might  redeem  it  by 
paying  them  such  snma  as  were  dne  them,  and 
to  enjoin  the  individual  defendant  from  transfer- 
ring or  incumbering  the  stock  or  exercising  any 
rights  as  a  stockholaer,  and  for  an  order  that  he 
pay  plaintiff  the  amount  required  to  redeem  the 
stock,  it  was  proper  to  permit  plaintiff  to  read 
into  the  recoit]  certain  portions  of  the  deposi- 
tion of  the  individual  defendant  aa  admissions 
by  him  against  his  Interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  T29-737 ;   Dec  Dig.  «=»210.1 

8.  Appea-l  and  Ebbob  «=3895— BqtnTT  Cask 

— ADiiiasioifB  or  Bvidknoe. 

An  equity  case  in  the  appellate  court  ia 
heard  anew  and  the  admission  or  exclusion  of 
evidence  below  is  of  no  consequence,  except  In  so 
far  as  it  shall  be  considered  competent  for  eon- 
■iderati<»  on  appeal. 

lEd.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8j  3645-8648 ;  Dec.  Dig.  «=> 
898;    Reference,  Cent.  Dig.  {  226.] 

Appeal  from  Supreme  Judicial  Court,  Oom- 
berland  County,  In  B3qult7. 

Bills  of  complaint  by  Fred  V.  Bdgell 
against  William  Pitt  Hyde,  the  First  Nation- 
al Bank  of '  Portland,  anotlier,  and  against 
WUUam  Pitt  Hyde,  the  F<»est  City  Trast 
Company,  and  another.  Decree  for  the  plain- 
tiff In  each  case,  and  defendant  Hyde  ap- 
peals.   Appeal  denied,  and  decree  affirmed. 

Argued  before  SAVAQE,  C.  J.,  and  COR- 
NISH, KINO.  HALEY,  HANSON,  and  PHIlr 
BBOOK,  JJ. 

Frederic  J.  LanghUn  and  Charles  E.  Onr- 
ney,  both  of  Portland,  for  complainant.  Fred 
y.  Matthews,  of  Portland,  for  respondent 
Hyde.  Howard  R.  Ives,  of  Portland,  for 
First  NaUonal  Bank.  WUliam  H.  Gulliver, 
of  Portland,  for  Forest  City  Trust  Co.  Er- 
nest H.  White,  of  Portland,  for  New  England 
Cold  Storage  Ca 


KINO,  J.  Onie  all^raUons  In  the  blU  of 
complaint  in  eadt  of  these  cases  are  snb- 
atantially  the  same.  They  are,  in  substance, 
that  on  the  IStfa  day  of  February,  1915,  the 
plalntur  was  the  owner  of  100  shares  of  the 
preferred  stock  and  20  shares  of  the  com- 
mon stock  of  the  New  Inland  Cold  Storage 
Company,  all  of  which  shares  the  defend- 
ant Hyde  agreed  to  purchase  for  $9,000,  to  be 
paid  immediately;  that  said  Hyde,  In  pur- 
suance of  a  false,  fraudulent,  and  wrongful 
design  to  obtain  said  stock  without  making 
payment  therefor,  represented  to  the  plain- 
tiff that  he  bad  made  arrangements  to  bor- 
row of  certain  banks,  with  said  stock  as  col- 
lateral security,  stifiScient  money  to  enable 
him  to  pay  for  said  stock  forthwith,  and 
that.  If  the  plaintiff  would  intrust  said  stodc 
to  him  to  deposit  in  said  banks,  be  would 
Immediately  turn  over  to  the  plaintiff  the 
proceeds  of  the  loans  so  obtained  on  said 


stod;,  which  wouM  be  sufficient,  with  Us 
other  funds,  to  make  the  full  payment  ot 
said  ^,000;  that  the  plaintiff,  relying  upon 
the  representations  of  said  Hyde,  and  in  ex- 
pectation of  the  Immediate  payment  by  him 
of  said  $9,000  for  said  stock  according  to 
his  expressed  intent  and  assurance,  caused 
certificates  representing  said  stock  to  be  is- 
sued in  the  name  of  said  Hyde  and  to  be  in- 
trusted to  him  as  he  requested;  that  said 
Hyde  deposited  one  half  of  said  stock  with 
the  First  National  Bank  of  Portland,  and  the 
other  half  with  the  Forest  City  Trust  Com- 
pany, as  collateral  security  for  his  note  to 
each  of  said  banks  for  $3,600,  he  receiving 
the  proceeds  of  said  loans;  and  that  said 
Hyde  fraudulently,  wrongfully,  designedly, 
and  in  utter  disregard  of  his  representations 
and  assurances  did  not  torn  over  or  pay  to 
the  plaintiff  the  proceeds  of  said  loans  or 
any  part  thereof,  and  has  made  no  payment 
whatsoever  for  said  stock. 

Briefly  stated,  the  relief  asked  for  in  each 
case  is  that  the  stock  referred  to  in  the  bill 
be  decreed  to  be  the  property  of  the  plaintiff, 
subject  to  its  pledge  to  the  bank  as  collateral 
from  which  the  plaintiff  may  redeem  it  by 
paying  the  bank  such  sum  as  may  be  found 
Justly  due  It;  that  said  Hyde  be  enjoined 
from  transferring  or  incumbering  said  stock, 
or  exercising  any  rights  as  a  stockholder  In 
said  New  England  Cold  Storage  Company  by 
reason  of  said  shares  standing  in  his  name 
on  the  books  thereof ;  and  that  he  be  ordered 
to  repay  the  plaintiff  such  sums  of  money 
as  he  may  be  required  to  pay  to  redeem  said 
stock. 

The  cases  were  heard  together  by  the  sit- 
ting Justice  upon  bills,  answers,  replications, 
and  proof,  and  he  filed  in  each  a  final  decree 
in  the  plaintiff's  favor  granting  the  specific 
relief  asked  for.  In  each  decree  the  Justice 
states  that  the  allegations  in  the  bill  are 
sustained  by  the  evidence,  and  that  the  de- 
fendant Hyde  has  no  right  or  title  to  said 
stock.  From  each  decree,  Hyde  has  ap- 
pealed. 

[1]  It  la  the  well-settled  rule,  r^>eatedly 
and  recently  stated  by  this  court,  that  the 
findings  of  the  sitting  Justice  in  equity  pro- 
ceedings, upon  questions  of  fact  necessarily 
involved,  are  not  to  be  reversed  upon  appeal 
unless  clearly  wrong,  and  that  the  burden  is 
on  the  appellant  to  satisfy  the  court  that 
such  is  the  fact  Sposedo  v.  Merrlman,  111 
Me.  530,  90  Aa  387. 

Applying  that  rule  to  the  cases  at  bar,  the 
api>ealB  must  be  denied,  for  an  examination 
of  the  evidence  not  only  falls  to  satisfy  the 
court  that  the  decrees  appealed  from  are 
clearly  wrong,  but,  on  the  other  hand,  con- 
vinces the  court  that  they  are  amply  Justified 
by  the  evidence. 

[2]  \  There  was  no  error  in  the  ruling  of 
the  Justice  permitting  the  plaintiff  to  read 
into  the  record  certain  portions  of  the  depo- 
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sition  of  the  defendant  Hyde  as  admissions 
by  him  against  his  interests^/  Hatch  y. 
Brown,  6S  Me.  410;  Gilchrist  v.  Ir'artrldge,  73 
Me.  214. 

[3]  And  as  to  Ote  admission  against  ob- 
jection of  the  testimony  of  Charles  O.  Keene 
it  need  only  be  said  that  an  equity  cause  in 
the  appellate  conrt  is  heard  anew,  "and  the 
admission  or  ezclnsion  of  evidence  below  Is 
of  no  consequence,  except  so  far  as  it  shall 
be  considered  competent  for  consideration  on 
appeal."  Redman  v.  Hurley,  89  Me.  428,  36 
Atl.  906.  We  find  Buf^clent  legal  evidence  in 
these  Causes  to  sustain  the  decrees  below. 

It  is  accordingly  the  opinion  of  the  court 
in  each  case  that  the  appeal  must  be  denied, 
and  the  decree  below  affirmed,  with  addition- 
al costs. 

So  ordered. 


WAMBSIT  NAT.  BANE  ▼.  M&BRIAM. 
SAMS  T.  SJPIMX. 

(Supreme  Judicial  Conrt  of  Maine.    Febi.  21, 
1816.) 

1.  Bills  and  Notks  «=3284— Aotionb— Qxnss- 

TIONS  PBBBEirTXD. 

In  an  action  against  the  Indorser  of  a  note, 
the  question  of  the  genuineness  or  authenticity 
of  the  signature  by  the  maker  is  not  involved, 
since  the  indoraer  guarantees  both. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  Si  627,  664;  Dec  Dig.  «=> 
284.] 

2.  Bnxa   ard   Notss   «=3476  —  Aonoifs  — 

PUEADING— "SlONATUBK"— "BXKOXraiOK." 

Under  court  rule  10  (70  Atl.  viii),  providing 
that  no  party  shall  be  permitted  at  the  trial  of 
any  cause  to  call  for  proof  of  the  signature  or 
execution  of  any  paper  without  filing  an  affi- 
davit denying  such  ngnature  or  execution,  the 
authenticity  of  a  signature  cannot  be  question- 
ed, without  such  affidavit,  on  the  ground  that 
the  agent  who  signed  the  note  for  tl>e  maker  was 
without  authority  to  do  so,  the  word  "signa- 
ture" in  the  rule  referring  to  the  genuineness 
of  subscription  by  the  maker,  while  "execu- 
tion" covers  also  authorization  of  an  agent  to 
execute  the  instrument 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1514-1518,  1556;  Dec. 
Dig.  <S=>475. 

For  other  de6nition8,  see  Words  and  Phrases, 
First  and  Second  Series,  Execute;    Signature.] 

Exceptions  from  Supreme  Judicial  C!ourt, 
Knox  County,  at  IJaw. 

Actions  by  the  Wameelt  Naticmal  Banlc 
against  Rose  Merrlam,  and  by  the  same 
plaintiff  against  Delilah  Ripley.  Verdict  di- 
rected for  plaintiff,  and  defendants  except. 
E}ixceptlOns  overruled. 

Argued  before  SAVAGE,  O.  J.,  and  CORN- 
ISH, KING,  HANSON,  and  PHILBROOK,  JJ. 

Arthur  Ritchie,  of  Belfast,  for  plaintiff. 
Rodney  I.  Thompson,  of  Rockland,  for  de- 
fendants. 

CORNISH,  J.  Actions  of  assumpsit  by  the 
Indorsee  of  two  promissory  notes  against  the 


indorser  in  each,  w&o  was  also  the  paye& 
Both  cases  involve  the  same  points,  and  will 
lae  treated  as  on& 

The  declaration  in  each  case  alleges  that 
the  note  in  question  was  dated  September  2, 
1911,  for  the  sum  of  $300,  payable  fonr 
months  after  date,  signed,  "Eugene  6.  Bob- 
sell,  by  Arthur  P.  Wedge,  His  Atty.,"  and 
payable  to  the  defendant,  and  that  the  de- 
fendant thereafterward  on  the  same  day  in- 
dorsed and  delivered  said  note  to  the  plain- 
tiff. The  defendants  in  these  suits  objected 
to  the  introduction  of  the  note  in  evidence 
by  the  plaintiff,  claiming  that  it  was  incum- 
bent upon  the  plaintiff  before  doing  so  to 
prove  that  Artbor  P.  Wedge  was  authorized 
to  sign  in  behalf  of  the  maker,  although  no 
affidavit  denying  signature  or  execution  had 
been  filed  by  the  defendant  under  rule  10  (70 
Atl.  tUI)  of  the  court  Defendant  also  claim- 
ed that  the  word  "Atty."  after  the  name 
"Arthur  P.  Wedge"  was  a  matter  of  descriiH 
tion  only. 

The  presiding  Justice  orerroled  both  ob- 
jections, admitted  the  note  in  evidence,  and 
directed  a  verdict  for  the  plaintiff.  Defend- 
ants' exceptions  to  this  ruling  bring  the  cas- 
es to  this  conrt 

[i]  So  far  as  this  mie  of  court  Is  con- 
cerned, it  lb  not  Involved  In  this  case.  Nei- 
ther Rose  Merrlam  nor  Delilah  Ripley  de- 
nied the  genuineness  nor  the  authenticity  of 
her  signature.  If  they  had,  the  mie  would 
have  applied.  But  they  attempted  to  set  np 
as  an  Issue,  in  a  suit  brought  against  tbena 
as  Indorsers,  the  authenticity  of  the  signa- 
ture of  the  original  maker  of  the  note ;  that 
is,  the  agency  of  Wedge  to  execute  the  same 
in  behalf  of  Russell  This  was  not  open  to 
them.  This  is  not  an  action  against  the  mak- 
er on  the  original  note,  the  original  contract, 
but  by  an  indorsee  against  its  Indorser  under 
the  contract  of  indorsement  which  is  an  en- 
tirely new  contract,  and  distinct  from  the 
original  By  indorsing  a  note  and  deliver- 
ing it  to  an  Indorsee  the  Indorser  guarantees 
both  the  genuineness  of  the  instrumoit  and 
the  validity  of  the  promise.  So  tan  as  the 
Indorsee  Is  concerned,  the  Indorser  engages 
that  the  obligation  is  genuine  and  legal  as 
It  purports  to  be.  He  is  estopped  from  deny- 
ing either  its  genuineness  or  its  validity  In  a 
suit  brought  by  the  indorsee  against  Mm. 
It  may  be  rank  forgery,  or  the  promise  may 
be  invalid  as  ultra  vires,  yet  the  Indorser's 
liability  is  unaffected  thereby.  Furgerson  t. 
Staples,  82  Me.  160.  10  Atl.  168,  17  Am.  St. 
Rep.  470;  WUUs  v.  Frencb,  84  Me.  603,  24 
Atl.  1010,  SO  Am.  St  Rep.  416.  The  Indorser 
further  assumes  a  conditional  liability.  He 
promises  that  he  will  pay  the  note  according 
to  its  tenor;  that  la,  upon  proper  present- 
ment, demand,  and  notice.  It  Is  the  breadi  of 
this  promise  that  is  the  ground  of  the  pres- 
ent acticm,  and  whether  or  not  Wedge  had 
anthority  to  sign  as  agent  or  attorney  for 
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tbe  makar,  Rubs^  <m  the  orlgloal  note  Is 
entirely  Immateilal  bere.  Tbe  objections 
were  tberefore  properly  overruled,  ttie  notes 
properly  received  lo  evidence,  and  as  no  de- 
fense seems  to  bave  been  offered  by  tbe  In- 
dorsers,  a  verdict  tor  tbe  plaintiff  was  prop- 
erly directed  in  each  case. 

[2]  However,  lest  our  silence  may  be  mis- 
construed as  adopting  tbe  construction  given 
to  rule  10  by  the  learned  counsel  for  tbe  de- 
fendant, and  In  order  to  settle  a  matter  of 
practice,  It  may  not  be  Improper  to  add  that 
In  our  oplnian  rule  XO  applies  both  to  the 
gennlnenesB  and  to  the  authorization  of  a 
signature.  As  originally  adopted  in  1S22  tbe 
terms  were  as  follows:  "In  actions  on  prwn- 
issory  notes,  orders,  or  bills  of  exchange,  tbe 
counsel  for  the  defendant  will  not  be  per- 
mitted to  deny  at  tbe  trial  the  genuineness 
of  the  defendant's  eltputure,  unless  be  shall 
have  been  specially  Instructed  bj  liis  client 
that  the.  signature  la  not  genuine,  or  unless 
tbe  defendant,  being  present  In  court,  shall 
deny  tbe  signature  to  b»  bis  or  to  bave  been 
placed  there  by  bis  authority."  Rule  83,  1 
Me.  421.  This  covers  the  question  of  agency, 
or  authorization,  as  well  as  genuineness,  in 
explicit  terms.  Tbe  purpose  of  tbe  rule  was 
to  prevent  delay  and  to  save  unnnecessary 
expense  (McDonald  v.  Bailey,  14  Me.  101; 
Ubby  V.  Cowan,  86  Me.  264) ;  and  this  rea- 
son applies  with  equal  force  to  the  genuine- 
ness of  tbe  signature  purporting  to  be  that 
of  tbe  defendant  himself  and  to  Its  author- 
ization when  made  by  another.  The  present 
rule  10  contains  the  same  requirement  as  the 
original,  but  in  abbreviated  language,  viz.: 

"No  party  shall  be  permitted  at  the  trial  of 
any  cause  to  call  for  the  proof  of  tbe  si^ature 
or  ezeeotion  of  any  paper,^  etc 

"Signature''  refers  to  genuineness  as  be- 
fore, but  "execution"  in  tbe  present  rule  cov- 
ers the  authorization  specified  In  the  orlglnaL 
To  deny  the  execution  of  an  Instrument  Is  to 
deny  its  making,  whether  by  one's  own  hand 
or  the  band  of  another.  To  "sign,"  one  must 
subscribe  in  his  own  handwriting;  to  "exe- 
cute" he  may  use  the  hand  of  another.  Both 
words  are  used  In  tbe  present  rule,  with  tbe 
evident  purpose  of  covering  both  situations. 
•To  say  that  A.  'signed'  a  note,  and  that  he 
'executed'  a  note,  as  usually  understood,  may 
mean  very  different  things.  The  former  con- 
veys the  meaning  that  tbe  act  of  signing  was 
performed  personally  by  tbe  maker,  while  the 
latter  imports  that  the  maker  either  signed 
it  himself,  or  authorized  another  to  sign  It 
for  bim.  The  terms  are  by  no  means  equiva- 
lent." Brems  v.  Sherman,  158  Ind.  300,  301, 
«3  N.  B.  671,  572. 

Tbe  New  Hampshire  court  held  in  an  early 
case  that  a  similar  rule  in  that  state  In- 
cludes the  denial  of  agency,  as  well  as  gen- 
uineness of  signature.  Williams  (v.  Gil- 
dirist,  U  N.  B.  685. 

JCaxeptkoaa  overruled. 


TIBBBITS  ▼.  COOMBS  et  aL 

(Supreme  Judicial  Court  of  Maine.    March  1, 
1916.) 

CouBTB  «=»160— Banoos  MusrioiFAi,  COUBT— 

BuTUBN  or  ■WBrr& 

Priv.  &  Sp.  Laws  ISHo,  c  211,  §  9,  declares 
that  all  writs  in  civil  matters  in  the  Bangor  mu- 
nicipal court  shall  he  returnable  at  one  of  the 
five  temu  next  after  the  commencement  of  tbe 
action.  Section  10  provides  that  terms  for 
transaction  of  civil  business  shall  be  held  on  the 
first  and  third  Mondays  In  each  month,  except 
August.  Pab.  Laws  1011,  c.  75,  provides  that 
writs  in  all  civil  actions  before  any  municipal 
court  may  be  made  returnable  at  any  term  there- 
of to  be  held  not  less  than  7  nor  more  than  65 
days  from  their  date.  In  a  suit  begun  in  the 
Bangor  municipal  court,  tbe  writ  was  made  re- 
turnable to  one  of  the  five  terms  next  begun  aft- 
er the  commencement  of  the  action,  but  not  un- 
til after  65  days  had  elapsed.  Held,  that  the 
general  provision  of  the  law  of  1911  governs, 
and  the  writ  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  204,  206 ;  Dec.  Dig.  «=>160.] 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  Oounty,  at  Iaw. 

Action  by  Hulda  0.  Tibbetts  against  Na- 
than Coombs  and  trustee.  Tbe  writ  was  dis- 
missed, and  plaintiff  excepted.  Exceptions 
overruled. 

Argued  before  SAVAGE,  0.  J.,  and  SPEAK, 
CORNISH,  KING,  BIRD,  HALEY,  HAN- 
SON, and  PHILBROOE,  JJ. 

A.  L.  Thayer  and  George  Bi.  Thompson, 
both  of  Bangor,  for  plaintiff.  Terence  B. 
Towle,  of  Bangor,  for  defendant  and  trustee. 

SAVAGE,  0.  J.  This  cause  comes  before 
this  court  from  tbe  Bangor  municipal  court, 
under  the  provisions  of  tbe  charter  of  that 
court  P.  &  S.  Laws  of  1895,  c.  211,  |  6,  on 
exceptions  to  an  order  of  dismissal. 

The  writ  was  dated  June  11,  1915,  and 
was  made  returnable  on  the  first  Monday  of 
the  following  September.  The  diarter  of  the 
Bangor  municipal  court,  as  amended,  pro- 
vides that  terms  for  the  transaction  of  civil 
business  shall  be  held  on  the  first  and  third 
Mondays  of  each  month,  except  the  month 
of  August  (P.  &  S.  Laws  of  1895,  c.  211,  i 
10),  and  that  writs  may  be  made  returnable 
"at  one  of  the  five  terms  next  begun  and  held 
after  the  commencement  of  the  action"  (sec- 
tion 9).  By  chapter  75  of  tbe  Public  Laws 
of  1911  it  is  provided  that : 

"Writs  in  civil  actions  before  any  municipal 
or  police  court  may  be  made  returnable  at  any 
term  thereof,  to  be  held  not  less  than  seven  aor 
more  than  sixty-five  days  from  their  date," 

The  writ  In  tbla  case  was  made  returnable 
to  one  of  the  five  terms  next  begun  and  held 
after  the  commencement  of  the  action,  as 
provided  in  the  amended  charter,  but  not 
until  after  the  65  days  limited  in  the  LaVfi 
of  1911  had  elapsed.  The  question  therefore 
is:  Which  statutory  provision  controls?  Is, 
or  Is  not,  tbe  charter  provision  impliedly  re- 
pealed by  tbe  later  general  law? 
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We  think  the  general  law  was  Intended 
to  control.  We  think  the  Leglslatnre  intend- 
ed to  secure  uniformity  with  regard  to  re- 
turn of  writs  in  municipal  and  police  courts. 
The  general  statute,  by  its  terms,  is  made 
applicable  to  "any"  municipal  court  There 
is  no  distinction  or  exception.  The  case  of 
Starbird  t.  Brown,  84  Me.  238,  2A  Atl.  824, 
is  decisive  of  this  question.  The  action  was 
properly  dismissed. 

Exceptions  overnUed. 


STE}W(ART  ▼.  OIIiBEBT  et  aL 

(Supreme  Judicial  Court  of  Maine.    March  5, 
1916.) 

Apfbal  and  Ebbob  «s>100e— Review— Vkb- 

DIOT. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  893&-39B7;  Dec.  Dig.  «S9 
1002.] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Neva  M.  Stewart  against  W.  N. 
Gilbert  and  Anna  D.  Gilbert.  There  was  a 
verdict  for  plaintiff  against  the  last-named 
defendant,  the  case  having  been  discontinued 
as  to  the  first,  and  such  defendant  moves  for 
a  new  trial.    Motion  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COB^ 
NISH,  KING,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

MicGlllicuddy  &  Morey,  of  Lewiston,  for 
plaintiff.  Newell  &  Woodslde,  of  Lewiston, 
for  defendants. 

PER  CURIAM.  This  is  an  action  to  re- 
cover the  sum  of  1300,  and  interest,  upon  a 
promissory  note  given  to  the  First  National 
Bank  of  Lewiston,  and  signed  by  W.  N.  Gil- 
bert, Anna  D.  Gilbert,  and  the  plaintlfr,  in 
the  order  named.  The  plaintiff  claimed  tliat 
she  was  an  accommodation  maker,  and,  hav- 
ing paid  the  note,  brings  this  action  for  con- 
tribution. The  Jury  returned  a  verdict  for 
the  plaintiff  for  $164.38,  and  the  case  is  be- 
fore the  court  on  the  defendants'  general 
motion  for  a  new  triaL 

The  defendant  W.  N.  Gilbert  being  in 
bankruptcy,  the  plaintiff  discontinued  as  to 
him. 

Anna  D.  Gilbert,  the  other  defendant,  filed 
with  the  general  issue  the  following  brief 
statement: 

"And  for  a  brief  statement  of  special  matter 
of  defense  to  be  used  under  the  general  issue 
above  pleaded,  the  said  defendant  further  says: 

"That  she  signed  the  note  describe  in  the 
plaintifTs  dedaration  only  as  an  accommoda- 
tion maker  for  the  accommodation  of  the  plain- 
tiff, Neva  M.  Stewart,  and  the  defendant  Wil- 
liam N.  Gilbert,  and  that  they  alone  had  the 
use  and  beneSt  of  the  proceeds  of  said  note." 

Both  parties  make  the  Claim  that  they 
were  accommodation  makers,  and  the  issue 
presented  was  whether  the  defendant  signed 


the  note  for  the  accommodation  of  tbe  plain- 
tiff as  well  as  for  W.  N.  Gilbert,  her  bmband, 
and  whether  the  plaintiff,  as  well  as  W.  N. 
Oilbert,  received  the  use  and  benefit  of  tbe 
proceeds  of  the  nbte. 

Tbe  testimony  was  oonfilctlng.  Tbe  «ivl- 
dence  in  the  case,  as  wen  as  the  later  banlt- 
ruptcy  of  W.  N.  Gilbert,  shows  that  he  need- 
ed the  money.  The  case  shows  as  well  tbat 
the  platnttff  did  not  need  money.  Upon  the 
qnestion  as  to  who  used  the  money  and  re- 
ceived tbe  benefit  therefrom,  the  Jury  be- 
lieved the  plaintifl,  and  we  think  there  wss 
evidence  to  support  the  verdict,  and  tbat  It 
should  stand. 

Motion  overruled. 


TURNER  V.  OITI  OF  PORTLAND. 


(Supreme  Judicial  Court  of  Maine. 
191&) 


March  7. 


1.  Municipal     Cokpobahons     «=»S85(1)  — 
St&ektb— Chanoe  or  Obade— Liabiutt. 

Where  the  city  council,  pursuant  to  an  or- 
der, duly  approved  by  the  mayor,  to  change  the 
grade  of  a  street,  entered  into  a  contract  re- 
quiring the  lowering  of  tlie  grade,  the  mnnid- 
paUty  is,  under  Rev.  St.  c.  23.  i  68,  declaring 
that  wlien  a  street  is  raised  or  lowered  by  a 

etrson  authorized,  to  the  injury  of  the  adjoining 
ndowner,  he  may  witldn  a  year  have  his  dam- 
ages asBessed,  liable  for  damages  suffered  by  an 
abutting   landowner. 

[Ed.  Note; — ITor  otlier  cases,  see  Municipal 
CorporatiouB,  Cent.  Dig.  SS  925-928;  Dec.  Dig. 
«=>3S5  (1).] 

2.  Municipal     Cobpobations     «=s>385  (1)  — 
Cranqb  or  G-BADE  OF  Stbxet— -Defenses. 

That  a  street  the  grade  of  wliich  was  diang- 
•d  under  order  of  tlie  city  council  approved  by 
the  mayor  in  1914  had  in  190S  been  designated 
under  Pub.  Laws  1907,  c.  112,  as  a  state  road 
does  not  excuse  the  municipality  for  liability 
for  damages;  no  work  having  beoi  done  on  the 
street  as  a  public  road. 

[Ed.  Note. — For  oUier  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  92<>-928;  Dec.  Dig. 
«s>8«S  (1).] 

3.  MUNICIFAI.       COBPORAITONS       «=»S86  (1) — 

Stbeets— Ghanok  or  Gbade. 
In  February,  1914,  the  state  liighwi^  Com- 
mission designated  a  street  as  a  state  aid  liigh- 
way  pursuant  to  Pub.  Laws  1913,  c.  130,  {  8, 
but  no  woric  of  reconstructing  or  ijmproving  the 
street  was  done  by  the  coouniasion  before  tbe 
city  council  approved  a  change  of  the  grade  in 
the  street  and  entered  into  a  contract  therefor 
under  which  work  was  t>egun.  The  contract  be- 
tween the  dty  and  the  state  highway  commie- 
sioa  rdating  to  the  improvement  of  the  street 
was  practically  agreed  upon  when  the  city  be- 
gan worlc.  Held  that  as  the  commission  had 
done  no  work,  and  hadf  not  ordered  a  change  in 
the  grade  of  the  street  the  liighway  oommia- 
alon  was  not  Uable  under  section  14,  and  conse- 
quently the  municipality  was  liable  for  damages 
resulting  from  the  change  in  tbe  grade. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  U  9e5-«28;  Dec  Dig. 
«s>38S  (1)0 

Agreed  Statement  from  Supreme  Judicial 
Court,  Cumberland  County,  at  Law. 

Complaint  of  Eva  C.  Turner  against  tiM 
City  of  Portland.     Reserved  under  agreed 


sFor  other  cases  raa  sam*  topic  and  KEY -NUMBER  In  all  K«r-Nnmb«r*d  DlgtMs  «ad  ladexM 


Digitized  by 


Google 


M«0 


TURIIZR  y.  CITY  OF  POBTLAND 


T4Jr 


statement  of  fketK    Judgment  for  oomiteln- 
ant. 

AiKoed  bef<Hre  SAVAOBi,  O.  J.,  and  COR- 
NISH. KING,  HA03Y,  HANSON,  and  PHII»- 
BROOK,  JJ. 

Scott  Wilson  and  EL  Ll  Bodge,  both  of  Port- 
land, for  complainant  James  A.  Connellan, 
of  Portland,  for  defendant. 


CORNISH,  J.  This  la  a  complaint  brought 
tmder  R.  S.  c.  28,  |  68,  In  which  the  complain- 
ant, as  an  abnttlng  owner,  seeks  to  recorer 
damages  £Dr  a  change  In  grade  made  in  Wash- 
ington avenue,  Portland,  in  the  summer  of 
1914.  The  question  of  the  amount  of  dam- 
ages sustained  has  already  been  fixed  by 
referees  at  |600;  their  report  being  filed  on 
NoTember  24,  1915.  The  questlcm  of  lia- 
bility on  the  part  of  the  defendant  has  been 
reserved  for  this  court  under  an  agreed  state- 
ment of  facts. 

[1]  It  appears  that  on  May  4, 1914,  the  dty 
council  of  Portland  passed  an  order,  which 
was  duly  approved  by  the  mayor,  establish- 
ing ttie  grade  of  a  portion  of  Washington 
avenue  in  accordance  with  the  report  of  the 
dty  commissioner  of  public  works  filed  April 
23,  1914.  The  complainant's  premises  abut- 
ted the  portion  so  changed. 

On  June  11,  1914,  the  city,  through  its 
commissioner  of  public  works  duly  author- 
ized, entered  Into  a  contract  with  the  Hassam 
Paving  Company  for  the  reconstmctim  and 
resurfacing  of  Washington  avenue,  which  con- 
tract required  the  lowering  of  the  street  in 
front  of  the  complainant's  premises  to  the 
grade  established  by  the  ordnr  of  May  4, 1914. 
Work  began  under  this  contract  «m  July  18, 
and  was  completed  on  December  1,  1914. 
^niese  facts  taken  by  themselves,  give  the 
complainant  an  undoubted  claim  for  damages 
under  B.  8.  6  28,  f  68.  What  has  occurred 
to  deprive  ber  of  this  statutory  right?  How 
has  that  right  been  extbigulshedY 

[2]  llie  defendant's  contention  is  that,  in 
consequence  of  ttie  designation  of  Washing- 
ton avenue  as  a  state  road,  and  subsequently 
by  certain  acts  on  the  part  of  the  state  high- 
way commission,  the  dty  has  been  relieved 
of  the  liability  otherwise  resting  upon  it 
This  position  we  think  is  untenable. 

In  the  fiiBt  place  it  appears  that  as  far 
ba<A  as  June  20, 1908,  upon  the  petition  of  the 
municipal  officers,  Washington  avenue  was 
designated  as  a  state  road  under  the  provi- 
sions of  chapter  112  of  the  Public  Laws  of 
1907.  No  work  upon  thiS'avaotue  followed 
that  designation,  however,  and,  had  sudl 
work  been  done,  secUon  11  expressly  provided 
that  all  damages  for  change  of  grade  should 
be  assessed  by  the  municipal  ofUcera  and  paid 
according  to  the  provisions  <rf  statute.    Tbiwe* 


fore,  this  designation  of  1908  is  of  no  legal 
significance  .here. 

[3]  In  the  second  place  it  la  agreed  that  on 
February  5,  1914,  the  state  highway  commis- 
sion, UQder  section  8  of  chapter  130  of  the 
Public  Laws  of  1913,  designated  Washington 
avenue  as  a  state  aid  highway,  but  that  no 
work  of  reconstructing  or  improving  the  street 
was  done  by  the  state  under  section  11  of  that 
act  prior  to  July  18,  1914.  The  cmtract  be- 
tween the  city  and  the  commission  was  exe- 
cuted on  July  2, 1914,  about  three  weeks  after 
the  contract  between  the  dty  and  Hassam 
Company  bad  been  made;  the  reason  for 
the  dty  entering  Into  the  Hassam  contract 
in  advance  being  the  assurance  from  the 
engineer  that  the  state  contract  with  the  dty 
had  been  practically  determined  upon  and 
would  be  entered  into 'as  soon  as  possible,  and 
it  was  necessary  to  close  the  contract  with 
the  Hassam  Company  on  June  11th,  as  the 
officer  of  the  Hassam  Company  having  power 
to  execute  the  contract  was  about  to  leave 
the  dty  for  a  considerable  length  of  time. 

We  do  not  however,  see  that  these  facts 
deprive  the  complainant  of  her  rights  under 
the  statute.  The  change  of  grade  was  made 
by  the  dty  on  May  4th,  the  contract  was 
made  by  the  dty  on  June  11th,  and  the  work 
was  done  by  the  dty  through  its  contractor 
under  that  contract  No  other  contract  was 
made  with  the  Hassam  Company.  True,  the 
state  made  a  contract  with  the  dty  under 
date  of  July  2d,  but  that  did  not  affect  the 
prior  contract  between  the  city  and  the  Has- 
sam Company,  nw  did  it  change  the  relations 
between  the  complainant  and  the  dty.  Tlte 
only  change  of  grade  lias  been  made  by  tbe 
dty,  and  therefore  the  dty  is  liable  for  the 
damages  arising  therefrom.  Section  14  of 
the  act  of  1918  provides  that  the  state, 
through  its  highway  commission,  has  power 
to  alter,  widen,  or  diange  the  grade  of  any 
street  whenever,  in  its  Judgment  public  ex- 
igency may  require,  after  due  notice  and 
hearing,  and,  if  done,  may  assess  damages 
therefor;  but  this  power  was  not  exercised. 
No  step  was  taken  in  that  direction.  The 
agreed  statement  says : 

"That  tbe  state  of  Maine^  throni^  Its  state 
highway  commission,  acting  under  section  14  of 
chapter  130  of  the  Public  I>aws  of  1913.  has 
made  no  change  in  Uie  grade  of  said  Washing- 
ton avenue  in  front  of  the  complainant's  saui 
premises  as  it  existed  on  May  4,  1914." 

In  short  the  state  adopted,  and  doubtless 
paid  for,  tbe  work  laid  out  and  performed 
by  the  contractor  of  the  dty,  but  it  did  not 
take  the  necessary  steps  to  render  itself  lia- 
ble therefor  under  section  14  of  chapter  130 
of  Public  Laws  of  1918,  nor  did  It  thereby 
relieve  the  dty  of  its  existing  liability  under 
secticm  68  of  diapter  28,  B.  S. 

Judgment  for  complainant  for  9800. 
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ELDRmOB  T.  O'CONNBLL,  Sheriff. 

(Sapreme  Judicial  Court  of  Maine.    Mardi  7, 
1916.) 

1.  New  Tbiai.  «=9l6S— Motiohs— Bxtbden  or 
Pboof. 

Where  there  is  a  rerdict  for  plaintiff  and 
defendant  moTes  for  new  trial,  defendant  has 
the  burden  of  convincing  the  conrt  that  the 
verdict  was  manifestlr  wrong. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  317,  818;  Dec.  Di^.  «=>188; 
Appeal  and  Error,  Cent.  Dig.  |  8230.] 

2.  Sbkbiffs  and  Oonbtables  «=>138  —  Ac- 
tions—Aotb  OF  Dkputiks— Evidence. 

In  trover  against  a  sheriff  for  the  act  of 
his  deputy  in  taking  possession  of  plalntitTs 
horse  and  conveyance  without  authority,  evi- 
dence held  insufficient  to  show  that  the  deputy 
was  acting  as  such,  but  to  show  that  he  was 
acting  as  state  agent  for  the  prevention  of 
cruel^  to  animals. 

[Ed.  Note. — For  other  cases,  see  Sherifb  and 
Constables,  CenL  Dig.  U  280-286;  Dec.  Dig. 
^=»138.] 

On  Motion  trom  Supreme  Jtidlclal  Court, 
Penobscot  County,  at  Law. 

Action  by  William  M.  Eldrldge  against  J. 
Fred  O'Connell,  Sheriff.  There  was  a  ver 
diet  for  plaintiff,  and  defendant  moves  for 
new  trial.    Motion  sustained. 

Argued  before  SAVAGE,  O.  J.,  and  CORN- 
ISH, KING,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

O.  E.  Thompson,  of  Bangor,  for  plalntlfl. 
B.  W.  Blancliard,  of  Bangor,  for  defendant. 


CORNISH,  3.  Action  of  trorer  against  the 
sheriff  of  Penobscot  oonnty  ft>r  the  alleged 
misconduct  of  his  d^nty.  The  foiiowlng 
facts  are  xmdisputed :  On  May  13,  1918,  one 
Edward  J.  McKenney  called  at  the  plalntUTg 
borne,  notiiled  him  that  he  Iiad  received  a 
complaint  that  the  plaintiff  was  not  properly 
feeding  his  horse,  examined  the  horse,  cau- 
tioned the  plaintiff,  and  said  that  he  would 
take  the  horse  away  In  a  month  unless  prop- 
erly fed  and  cared  for.  On  July  14,  1913, 
the  plaintiff  drove  to  Dexter  Village,  and 
hitched  bis  horse  In  a  shed.  McKenney,  with- 
out the  knowledge  of  the  plaintiff,  took  the 
entire  teem,  horse,  harness,  and  carriage  into 
bis  possession.  On  September  18,  1913,  Mc- 
Kenney obtained  a  warrant  from  the  Dexter 
municipal  court  against  the  plaintiff  for  a 
violation  of  R.  S.  c.  126,  S  34,  In  unnecessarily 
and  cruelly  failing  to  provide  bis  horse  with 
proper  food,  drink,  shelter,  etc.  On  tills  com- 
plaint the  plaintiff  was  «oaTlcted  and  sen- 
tenced. 

During  all  this  time,  McKenney  was  a 
deputy  sheriff,  appointed  by  the  defendant, 
and  was  also  a  state  agent  for  the  prevention 
of  cruelty  to  animals  duly  appointed  and 
commissioned  under  R.  S.  c  125t  (  S4. 


[11  Under  this  state  of  facts,  ft  Is  not  seri- 
ously controverted  by  the  defendant  that  the 
action  ot  McKenney  In  appropriating  the  prop- 
erty In  question  was  not  Justlflable.  That, 
however,  creates  only  a  personal  liability  oo 
the  part  of  McKenney.  In  order  for  the  plain- 
tiff to  recover  here,  It  was  necessary  for  him 
to  prove  further  that  McKenney  was,  at  the 
time,  acting  as  a  deputy  sheriff.  The  Jury 
must  have  so  found,  t>ecanse  they  rendered 
a  verdict  In  favor  of  the  plaintiff,  and  the 
burden  now  rests  on  the  defendant,  under  hli 
general  motion,  to  convince  this  court  that 
tlie  verdict  was  manifestly  wrong.  We  think 
he  has  sustained  that  burden. 

[2]  The  evidence  introduced  by  the  plain- 
tiff Is  barren  of  any  pcoof  that  In  taking  tills 
property  McKenney  was  acting  In  the  capaci- 
ty of  a  deputy  sheriff.  Given  Its  full  effect,  it 
amounts  simply  to  proof  that  McKenney 
took  the  property,  and  tliat  at  that  time  he 
was  a  deputy  sheriff.  The  c<wnection  be- 
tween the  two  Is  missing.  The  plaintiff  ad- 
mits on  cross-examination  tliat  he  did  not 
know  whether  McKenney  was  acting  as  depu- 
ty sheriff  or  as  a  state  agent  The  plain- 
tiff's case  falls  by  its  own  weakness. 

On  the  other  band,  the  deffflidant  poaittvely 
declares  that  he  was  acting  as  suCh  agent, 
during  this  whole  time,  that  he  told  the  plain- 
tiff at  the  first  interview  that  he  was  acting  in 
that  capacity,  and  that  he  had  been  sent  tbeze 
by  reason  of  a  complaint  concerning  the  care 
of  the  horse.  Tbls  evidenoe  is  leaaonabte 
and  credible. 

The  plaintiff  Introduced  what  purported  to 
be  a  copy  of  the  original  complaint  warrant 
and  return  in  the  Dexter  ntonidpal  court, 
dated  September  18,  1013,  which  showed  that 
the  officer's  retom  was  signed  by  McKenney 
as  deputy  sheriff. 

But  the  original  vas  subsequently  produced 
by  the  defendant,  containing  a  adlednle  of 
the  fees,  whldh  the  oapf  did  not,  and  this 
original  return  was  signed  by  McKenney  as 
"Humane  Officer,"  a  designation  often  collo- 
quially used  for  the  longer  title  of  agent  for 
the  prevention  of  cruelty  to  animata.  So  far 
as  tills  has  any  bearing,  it  aids  the  defendant 

On  the  whole,  this  is  not  a  caae  where 
the  evidence  is  contradictory,  impoalng  upon 
the  Jury  the  duty  of  detennlning  where  the 
truth  is  as  between  nnxeooocUable  testtanony, 
but  one  where  the  evidence  is  overwhelmingly 
on  one  side.  The  Jury  evidently  did  not  suffi- 
ciently distinguish  between  McKenney's  acts 
as  a  deputy  sheriff,  for  which  the  defendant 
would  be  liable,  and  his  acts  as  a  state  agent 
for  whldi  be  would  not  be  liable;  it  being 
conceded  that  the  acts  themselves  were  no- 
authorized, 

The  entry  must  theretoie  be: 

Motion  sustained. 
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OUiES  T.  BOBINSON  «t  aL 

B0BIN80N  et  aL  y.  OILBS. 

(SuDreme  Jadidal  Court  ot  Main»    Mardt  8, 

1.  OONTBACTB  •3>234— FSBrOBKARCB. 

Parties  who  contracted  for  the  conatmc- 
ticn  of  a  concrete  wall  aeioaB  tiie  mooth  of  thdr 
cove  to  make  a  BWlmmiiig  po<d  were  entitled  to 
reaaonablT  food  work  and  material  and  to  rear 
aonable  dednctiona  if  they  did  not  receive  it 

[Bd.  Mot*.— For  other  cases,  aee  Gontracta, 
Cent.  Dig.  H  1099.  UOO;  Dec.  Dig.  «=»234.] 

2.  New  Tbiai.  «=alOO  —  Oboxtrds  —  Nkwm 

DiBCOVXBBD  BTIDENOX. 

In  an  action  for  the  price  of  the  work  br 
th«  contractor  to  build  a  concrete  wall  across 
the  month  of  defendant's  cove,  evidence  of  de- 
fective construction  of  the  wall,  revealed  by 
time  and  tide  after  trial,  Was  newlT  discovered 
avidence,  existing  at  the  time  of  trial,  support- 
inc  motion  for  new  triaL 

[Bd-  Note.— Ifor  other  caaee,  aee  New  XVtal, 
Cent  Dig.  {{  183,  201-204,  206,  209;  Dec  Dig. 
«=>100.] 

On  Motl<Mi  from  Supreme  Jadfadal  Court, 
Idncc^  Oonnty,  at  Law. 

Actl<ma  by  Byron  OUea  against  Carrie  B. 
BoUDBon  and  Myron  W.  Robtnacm  and  by 
Ganle  Bl  BoUnson  and  Myron  W.  BoUnsm 
agalnat  Byron  Gilea.  Verdicts  for  Giles,  and 
the  Robinsons  move  tae  new  trial  lor  newly 
dlacorered  erldenca    New  trial  granted. 

Argned  before  SAVAQE,  C.  J.,  and  tSPBAB, 
KING,  BIRO,  HA  LEY,  and  HANSON,  Ji. 

Cyms  Tapper  and  James  B;  Perkins,  both 
of  Bootbbay  Harbor,  for  plaintUF.  A  S.  Llt- 
tlefleld,  of  Rockland,  fbr  defendants. 

PKR  CDRIAM.  These  Cases  grew  out  of 
the  same  transaction,  and  were  tried  at  nisi 
and  argued  before  tbe  law  conrt  together. 
Byron  Oiles  of  Boothbay  brought  suit 
against  Carrie  SI  Robinson  and  Myron  W. 
BoUnsoD,  summer  resid&ts  of  Bootbbay 
Harbor,  to  recover  a  balance  dalmed  to  be 
due  from  ccmstructlng  a  ooncxeta  wall  across 
the  mouth  of  tbe  cove,  the  design  of  tbe  wall 
being  to  make  the  cove  a  swimming  pool. 
Carrie  B.  Robinson  bronght  action  against 
Byron  Giles  to  recover  back  money  paid  on 
account  of  the  work  and  for  other  damages. 
In  tbe  discussion  of  tbe  case  QUee  will  be  al- 
Inded  to  as  plaintiff,  and  Robinson,  as  de- 
fendant. The  questions  presented  involved  is- 
sues of  fact  The  Jury  foond  a  verdict  for 
tbe  plaintiff,  Giles,  in  each  case,  and  the 
only  qnestloD  before  as  Is  whether  there  was 
sufficient  evidence  to  warrant  the  Jury,  If 
they  believed  the  plaintltTs  testimony,  to  ren- 
der a  verdict  in  favor  of  his  contention. 

But  since  the  argument  of  these  cases  at 
the  law  court,  a  motion  for. a  new  trial  has 
been  filed,  on  the  ground  of  newly  .discovered 
evidence,  and  the  testimony  taken  and'  pre- 
sented to  the  court  for  consideration  in  con- 
nection with  the  evidence  in  tbe  general  mo- 
tion. The  plaintiff  urges  that  this  evidence  Is 
not  newly  discovered  on  the  defendants'  own 
statement ;  Out  "it  did  not  exist  at  tbe  time 


of  the  trial."  But  the  testimony  shows  that 
it  did  exist  at  the  time  of  the  trial.  OSie 
quality  of  the  work  and  matertal  was  there  in 
the  wall,  bnt  could  not,  at  that  time,  be  seen, 
nor  ascertained  by  physical  ezamlnatUm  nor 
proved  by  any  testimony  available  to  tbe  de- 
fendants, as,  at  that  time,  the  plalntUt,  the 
one  knowing  the  facts,  denied  any  defldency 
in  the  workmanship  and  material,  which  time 
and  tide  have  since  revealed. 

[1,2]  The  new  evidence,  if  believed,  would 
seem  to  be  a  practical  dcmcmstxatlon  that 
the  Quality  of  the  workmanship  and  material 
put  into  tbe  waU  were  insnfficlent  The  Jury, 
as  the  case  was  tried,  made  no  dednctloBS  on 
account  of  these  deAdiencieB.  The  defend- 
ants were  entitled  to  teasonahly  good  work 
and  material,  and  to  reasaaaUe  deductions 
if  they  did  not  receive  it  It  cannot  be  fair- 
ly said  that  tihls  new  evidence  will  not  reoott 
in  a  different  verdict 

We  axe  aiccordlngly  of  tbe  opinion  tliat 
the  moti<»x  upon  the  newly  discovered  evi- 
dence should  be  sustained  and  a  new  tilal 
granted. 

MoOaa  for  new  trial  on  newly  discovered 
evidence  sustained.    New  trial  granted. 


HARROU>  V.  HARROLD. 

(Supreme    Court    of    Pennsylvania,      Jan.    8, 
19ie.) 

1.  Lakdlobd  and  TsftAKT  «=>SS1  —  Action 

FOB  RBNT  —  SHABX'  or  OBOFB  —  CONTBAOT 

Waiving  Riqht— iNarBUCTion. 

Where,  in  an  action  for  an  agreed  rental 
consisting  of  one-third  of  the  crop,  defendant 
admitted  the  tenancy,  but  claimed  oiat  the  con- 
tract had  been  chan^  so  as  to  permit  him  to 
retain  all  the  proceeds  of  the  crt^s,  the  ooort 
did  not  err  in  emphasizing  the  necessity  of  de- 
fendant's making  proof  of  an  actual  binmng  con- 
tract under  which  plaintiff  had  waived  his  right 
to  what  was  otherwise  dearly  his  i«operty,  by 
instructing  that:  "There  must  be  a  binding 
contract  before  the  plaintiff  would  be  bound 
not  to  claim  that  which  was  his." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  1360-1882,  1379-1387; 
Dec  Dig.  <S=»33ll 

2,  Tbiai.   «f»iaKk— Inflnuonoir— lagcnssmoa 
or  Opinion.  . 

Where,  in  an -action  against  a  tenant  for 
one-third  of  the  proceeds  of  the  crops,  there 
was  evidence  as  to  statement*,  made  by  plals- 
tiS  to  persons  not  nwresenting  defendant,  as  to 
bis  understanding  of  a  contract  under  which  de- 
fendant claimed  to  be  entitled  to  all  the  crops, 
it  was  not  error  to  instinct  tiiat  such  state- 
ments were  not  so  important  and  that  "loose 
talk  *  *  *  is  of  but  little  value,"  where  tbe 
question  whether  the  statements  amounted  to 
"loose  talk"  was  clearly  left  to  the  jury. 

[BJd.  Note.— For  other  cases,  see  T>ial,  Cent. 
Dig.  H  418,  438.  438-441,  446-4S4,  45e-4e«: 
Dec.  Dig.  «=»194.]  ' 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County, 

Assnmpait  by  Albert  Harrold,  adminis-. 
trator  of  the  estate  of  Reuben  Hanxdd, 
against  William  Humphrey  Harrold,  to  re- 
cover  tbe  value  of  certain  notes  and  a  share 
of  the  proceeds  of  certain  crops,    £rom  Juda- 
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ment  for  plaintiff,  defendant  appeals.    Af- 
firmed. 

Argned  before  MESTBBZAT,  POTTER. 
STBWART,  M0S0HZI8KBB,  and  FRA- 
ZBR,  JJ. 

John  E.  Kunkle,  O.  C.  Walthour,  and  J. 
Harry  Pershing,  all  of  Greensburg,  for  ap- 
pellant Robert  W.  Smith,  of  HoUidaysburg, 
and  S>.  E,  Allahouse  and  James  S.  Moorbead, 
both  of  Greensburg,  for  appellee. 

POTTER,  J.  In  the  statement  of  claim, 
filed  In  this  case,  It  was  alleged  that  defend- 
ant bad  been  for  a  long  time  a  tenant  upon 
a  farm  belonging  to  Reuben  Harrold,  the 
plaintiff,  under  a  contract  to  pay,  as  rental 
of  the  farm,  cMie-thlrd  of  tbe  proceeds  of  the 
crops  raised  upon  It.  It  was  further  alleged 
that  defendant,  Instead  of  turning  over  one- 
third  of  the  proceeds  of  the  farm  to  plaintiff, 
had  loaned  to  Tarious  persons,  upon  their 
promissory  notes,  from  plaintiff's  share  of 
such  proceeds,  sums  of  money,  and  had  re- 
fused to  surrender  to  plaintiff  the  notes  giv- 
en for  such  loans.  In  this  action  plaintiff 
sought  to  recover  the  amount  of  money  so 
loaned,  with  Interest  thereon,  and  also  one- 
third  of  the  proceeds  of  tbe  crops  on  the 
farm  for  the  years  1911  and  1912.  In  the  affi- 
davit of  defense,  the  tenancy,  on  the  terms 
alleged  in  tbe  statement,  was  admitted  down 
to  and  including  tbe  year  1904;  but  it  waa 
averred  tbat  after  that  a  different  arrange- 
ment was  made,  under  which  plaintiff  had 
agreed  that  defendant  should  retain  all  the 
proceeds  of  tbe  crops,  provided  he  kept  tbe 
roofs  of  the  buildings  on  the  farm  in  good 
condition,  and  should  cultivate  the  farm 
properly.  It  was  averred  that  defendant 
bad  complied  with  the  terms  of  this  agree- 
ment, and  it  was  denied  that  he  bad  loaned 
to  other  persons,  or  had  failed  to  pay  over 
to  plaintiff,  any  money  belonging  to  him,  and 
defendant  further  denied  any  indebtedness 
to  plaintiff  on  account  of  Ills  tenancy  of  the 
farm,  in  any  amount  whatever. 

[1 , 2]  The  Issues  raised  were  entirely 
qneatlons  of  tact,  which  were  for  determina- 
tion by  the  Jury.  The  assignments  of  error 
all  relate  to  the  manner  in  which  these  ques- 
tions were  submitted.  In  charging  the  Jury, 
the  trial  Judge  emphasized  the  necessity  up- 
on the  part  of  defendant  of  making  proof 
of  an  actual  binding  contract  under  which 
the  plaintiff  Itad  waived  his  right  to  what 
was  otherwise  clearly  his'  property.  He  said 
to  the  Jury: 

''There  must  be  a  binding  contract  l>efore  the 
plaintiff  would  t>e  bound  not  to  daim  tbat 
which  waa  his." 

This  instruction  was  clearly  right  under 
the  drcnmstances,  but  counsel  for  appellant 
contends  that  the  trial  Judge  erred  In  the 
nature  of  his  comments  oil  tbe  evidence  bear- 
ing on  the  question  whether  such  a  contract 
a«  defendant  alleged  had  been  made.  He 
said  to  tlie  Jury: 


'Ton  have  the  testimony  of  the  father,  in 
which  he  says  that  there  was  no  sodi  contract. 
You  have  the  testimony  of  the  son,  the  defend- 
ant, and  he  saya  that  there  was  a  omtract  of 
that  kind.  Now  the  testimony  of  other  witness- 
es, about  things  that  tbe  father  may  have  said 
at  a  different  time  and  to  persons  that  were 
not  representing  any  side  of  tiie  obligations  that 
the  father  and  son  owed  to  each  ouer,  ax«  not 
80  important  Loose  talk,  when  yon  come  to 
consider  contractual  obligations,  is  of  but  little 
value." 

It  may  be  tbat  the  use  of  the  words  "loooe 
talk,"  In  this  connection,  was  nnnecessary, 
but  we  cannot  say  that  tbe  expression 
amounted  to  reversible  error.  The  trial 
Judge  did  not  undertake  to  characterise  tlie 
testimony  of  the  witnesses,  as  to  the  point 
in  question,  as  lielng  nothing  more  than  loose 
talk.  Whether  or  not  it  amounted  to  more 
than  that  was  left  to  the  Jury.  If  It  did 
not,  they  were  cautioned  to  give  it  bat  little 
wd^t  This,  it  seems  to  us.  Is  the  fair 
constraction  to  be  placed  upon  this  portion 
of  the  charge^  Taken  as  a  whole,  there  is 
little  ground  for  crIticlBm  of  the  Inartniis 
tlons  to  tbe  Jmry.  Tbe  contention  npon  tbe 
part  of  both  sides  was  falriy  presented,  and 
we  see  no  sound  basis  for  the  snggestian 
that  the  language  used  may  be  regarded  as 
tending  to  minimize  the  force  of  defendant's 
testimony.  Whether  or  not  the  plaintiff  bad 
agreed  with  def«idant  not  to' require  him  to 
account  for  the  rental  of  the  tkrm  was  a 
question  of  fact,  whldi  the  Jury  determined 
against  the  detoidant  No  good  reason  has 
been  shown  to  doubt  the  correctness  of  the 
amonnt  of  the  verdict,  as  modified  by  tbe 
court.  As  the  assignments  of  errtw  are 
without  substantial  merit,  they  are  all  dis- 
missed, and  the  Judgment  Is  affirmed. 


DI  MAQNIO  T.  JEFFERSON  A  OLEAB- 

FIBIiD  COAL  &  IRON  CO. 

(Supreme  Conrt  of  Pennsylvania.    Jan.  3, 191&) 

Mastkb  and  Bbbvakt  «s»228  —  Ixrutcr  to 

SSBVANT  —  COKTUBUTOBT     NSQUOKROB  — 
tlOVIKO  MACBINEBT— GUABDS. 

Where  a  coal  company's  employ^  was  in- 
jured while  oiling  movmg  cogwheela,  in  oonae- 
qnenee  of  tbe  dangling  sleeve  of  a  coat  thrown 
loosely  over  him  t>ecominK  caught  in  the  wheels, 
he  was  guilty  of  contributory  negligence  preclud- 
ing him  from  recovering  from  his  employer, 
though  the  wheels  were  not  guarded  as  required 
by  Act  May  2,  1906  (P.  U  352). 

[Ed.  Note.— For  oliier  cases,  see  Master  and 
Servant,  Cent  Dig.  {(  670,  671;  Dec.  Dig.  «=> 
22&] 

Appeal  from  Ooort  of  Oonunon  Pleas,  In- 
diana County. 

Trespass  by  Constantino  Dl  Magnlo  against 
the  Jefferson  &  Clearfield  Coal  &  Iron  Com- 
pany, for  personal  injuries.  From  an  order 
refusing  to  take  off  compulsory  nonsolt, 
plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  C  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 


»For  other  cues  lee  lame  topic  and  KBT-NUllBBR  in  all  Ker-Numb«red  Dlsoiti  and  Indexw 


Digitized  by 


Google 


Pa^ 


IN  SB  ANPBSW'S  JE8TATS 


747; 


John  L.  Getty,  of  lodlaiu,  Fa^  and  Dam- 
enick  A.  Montaid.,  of  Now  York  Otty,  for  ap- 
ptilaat.  B.  M.  Clark,  of  Pnnzsotawney,  and 
John  A.  Scott,  of  Indiana,  Pa.,  for  appellee. 

BROWN,  a  X  Oonstantlno  Di  Magnio, 
the  appellant,  became  an  employd  of  tbe  ap- 
pellee In  1804,  when  he  was  about  14  years 
of  age,  and  worked  for  it  continuously  in 
▼arioas  capacities  np  to  January  31,  1913, 
when  he  sustained  tbe  injuries  for  wbicb  he 
seeks  to  recover  compensation  In  this  action. 
Prior  to  January  22,  1913,  he  had,  at  times, 
cleaned  the  railroad  tracks  and  acted  as 
brakeman  and  slate  picker  for  tiie  appellee. 
On  that  date  he  was  taken  from  his  work  of 
slate  picking  and  directed  to  grease  and  oil 
certain  machinery  on  the  npper  story  of  a 
coal  washery.  This  machinery  consisted  of 
cogrwheels,  gearing,  and  shafting,  which  were 
unguarded.  The  appellant  admits  that,  when 
he  was  assigned  to  this  new  duty,  he  was  in- 
structed how  to  perform  it  On  the  night  of 
January  81,  1913,  while  he  was  attempting 
to  grease  the  machinery,  his  coat  was  thrown 
loosely  over  his  shoulders,  but  buttoned,  and, 
as  he  reached  over  the  moving  cogwheels  to 
an  oil  cup,  'the  loose,  armless  sleeves  of  his 
coat  came  in  contact  with  the  wheels,  draw- 
ing him  in  contact  with  them  and  causing 
htan  to  lose  his  left  arm.  The  nonsuit  was 
entered  on  tbe  ground  of  his  contributory 
negligence,  the  material  portion  of  tbe  opin- 
ion refusing  to  take  it  off  being  as  follows: 

"The  injury  in  this  case  resulted  from  the  tact 
that  the  plaintiff  wore  his  coat,  his  arms  not  be- 
ing in  the  gleeves,  loosely  over  his  shoulders. 
He  reached  over  the  cogwheels  to  the  oil  cup 
beyond,  the  loose  deeves  coming  in  contact  with 
the  cogwheels.  Tlie  plaintiff  was  thus  drawn 
into  contact  with  these  wheels  and  injured. 
There  can  be  no  doubt  that  the  manner  in  which 
be  approached  the  machinery  caused  his  injury, 
and  that  he  directly  contributed  to  it  It  fol- 
lows that  the  motion  for  the  compulsory  nooauit 
was  properly  directed." 

On  the  trial  below  the  main  contention  of 
the  appellant.  In  seeking  to  convict  the  ap- 
pellee of  negligence,  was  that  the  machinery 
at  which  he  was  injured  was  within  the  pro- 
Tisioos  of  Act  May  2,  1005  (P.  L.  352),  which 
reqnlred  the  ai^llee  to  properly  guard  it 
This  contention  was  not  sustained  by  tbe 
learned  trial  judge,  who  was  of  opinion  that 
the  duty  did  not  rest  upon  the  appellee  to 
exercise  the  care  required  by  the  act  of  1005, 
in  view  of  Act  June  9, 1911  (P.  L.  756),  which 
provides  for  the  health  and  safety  of  persons 
employed  in  and  abont  the  bUomlnous  coat 
mines  of  the  state.  The  term  "estabUsh- 
moit,"  as  used  In  the  act  of  1805,  is  defined 
in  the  first  section  of  that  act  to  be  "any 
place  within  this  commonwealth  other  than 
where  domestic,  ooal  mining  or  farm  labor  is 
Mtployed."  Whether  the  court  below  improp- 
erly held  that  tbe  macbineiy  <rf  the  apptilee 
at  which  the  appellant  was  Injured  did  not 
come  within  the  provisions  of  the  act  of  1905, 


Is  Immat^trtal,  if  the  plaintiff  himself,  by  his 
own  negligence,  contributed  to  his  injuries; 
for,  if  he  did  so  contribute  to  them,  it  mat- 
ters not  that  the  aK)eUee  might  also  Iiave 
been  negligent 

'  At  tbe  time  the  appellant  was  injured  be 
was  23  years  of  ag&  After  having  been  in- 
structed how  to  oil  the  machinery,  he  started 
on  his  new  duties  and  had  performed  them 
for  9  days.  During  this  period  be,  as  a  mau 
of  mature  years.  Is  conclusively  presumed  to 
have  known  that  U,  in  attempting  to  oil  tbe 
machinery,  he  reached  over  tbe  revolving 
cogwheels  with  a  loose  sleeve  of  bis  coat 
dangling  on  each  side  of  him,  he  would  place 
himself  In  obvious  danger  of  being  drawn 
between  the  wheels.  This  danger  was  so 
patent  if  he  so  wore  bis  coat,  that  the  ap- 
pellee was  not  required  to  warn  him  against 
it  Vant  V.  Roelofs,  217  Pa.  535,  66  Aa  749. 
The  appellant  having  been  so  clearly  guilty 
of  contributory  negligence,  he  canuot  recov- 
er, even  if  tbe  act  of  1905  did  impose  upon 
his  employer  tbe  duty  of  guarding  tbe  cog-, 
wheels.  Jones  v.  American  Caramel  Co.,  225 
Pa.  644,  74  Aa  613;  Solt  v.  WiUlarasport 
Radiator  Co.,  231  Fa.  586,  80  AtL  1119;  Izzo 
V.  Finn,  238  Pa.  602,  86  AtL  486 
Judgment  affirmed. 


In  re  ANDREW'S  ESTATE. 

Appeal  of  COMMONWEALTH. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 1016.) 

Taxawow  «=»900  —  IiraKBrrAROs  Tax— Ap- 

PRAISEMEm^-FlNDrWGS   OF  FACT. 

THndings  amply  supported  by  evidence  will 
not  be  disturbed  on  appeal  from  the  oridiant' 
court  from  an  appraisement  of  realty  for  eol- 
lateral  inheritance  tax  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxatioii, 
Cent  Dig.  8!  1722,  1723;   Dec.  Dig.  «=»900.]i 

Appeal  from  Orphans'  Court,  Washington 
County. 

In  the  matter  of  the  estate  of  Robert  M. 
Andrews,  deceased.  From  a  decree  valuing 
realty  for  tbe  purpose  of  assessing  collateral 
Inberltaooe  tax,  the  Commonwealth  appeals 
Affirmed. 

From  the  record  it  appears  that  Robert  M. 
Andrews  died  November  9,  191,4,  seised  of 
certain  real  estate  which  consisted  in  part, 
of  an  undivided  137.76  acres,  in  a  large  block 
of  the  Pittsburgh  vein  of  coal,  located  in 
South  Franklin  township,  Whsblngton  coun- 
ty. Pa.  The  said  Robert  M.  Andrews  waa 
not  survived  by  any  wife  or  lineal  descend- 
ants, and  bis  whole  estate  was,  therefore, 
subject  to  the  payment  of  a  collateral  Inherit- 
ance tax. 

Tbe  appraiser,  appointed  by  the  register  of 
wills  to  appraise  decedent's  real  estate  for 
collateral  Inberitanoe  tax  purposes,  apprais- 
ed tbe  coal  in  question  at  $160  an  acre.  On 
appeal  from  the  appraisement,  the  court' 
heard  the  matter  de  novo.    Witnesses  for  th^ 
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commonwealth  fixed  t&e  value  of  Oie  coal  at 
from  $150  to  |200  per  acre;  witnesses  called 
by  the  estate,  valned  tlie  coal  at  $90  to  $100 
per  acre;  ttae  court  valued  tbe  coal  at  $100 
per  acre. 

Argued  before  MBSTKSSZAT,  POlTrEai, 
STEWART,  M08CHZISICER,  and  FBAZBR, 
JJ. 

Blaine  Aiken,  O.  L.  V.  Acheson,  and  J. 
Boyd  Crumrlne,  all  of  Washington,  Pa.,  for 
appellant.  W.  A.  H.  Mcllvalne,  Harry  Ii. 
Williams,  and  J.  R.  McCrelght,  all  of  Wash- 
ington, Pa.,  for  appellee. 

PER  CURIAM.  This  was  purely  a  ques- 
tion of  fact,  and,  there  being  ample  evidence 
to  sustain  the  court's  findings,  they  wlU  not 
be  disturbed. 

Decree  affirmed. 


In  n  RICHEY'S  ESTATE. 
(Supreme  Court  of  Pemisylvania.    Jan.  8, 1916.) 

1.  Wills  ^=3683  —  Poweb  to  Consumb — Al- 
lowance. 

Where  the  principal  contioversy  on  the  ad- 
judiCBtiou  of  the  account  of  an  executor  of  the 
estate  of  one  to  whom  teatator  had  devised  a 
life  interest  in  property,  with  power  to  consume 
bo  much  of  the  prmcipal  as  she  might  find  nec- 
essary for  her  comfortable  maintenance  and  sup- 
port, concerned  a  claim  by  the  accountant  to 
cover  money  expended  by  his  decedent  in  her 
lifetime  for  maintenance  and  support,  evidence 
as  to  the  position  occupied  by  her  in  life,  tbe 
style  and  manner  in  whidi  she  maintained  her- 
self, her  state  of  health,  and  the  like  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  1666-1661 ;  Dec.  IMg.  <»=>683.] 

2.  EXECUTOBa   AND   AoiCmiBTBATOBS   €=3600— 

Account  o*  Exxcutob— Life  EJstatks— Al- 
lowance TOB,  £}XPENDITUBX8— StTFnciXNCT 
or  E?VIDENCE. 

Evidence  in  such  case  held  to  sustain  the 
conclusion  of  tbe  audlthig  judge  that  acc<Tnnt- 
ant's  decedent,  during  the  37  years  between  the 
death  of  testator, (her  husband,  and  her  own 
death,  expended  for  her  support  $3,163.^  in  ad- 
dition to  a  small  income  received  by  her  from 
her  husband's  estate,  where  it  appeared  that 
such  sum,  together  with  •nch  income,  would 
fall  short  of  $260  a  year. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  ({  2169-2177;  Dec. 
Dig.  «s>606.] 

3.  WiLta  *=»688— PowEBS— Suppobt  or  Do- 

HXK— PbCSUMPTION. 

Where  a  person  has  two  funds  to  draw  up- 
on for  living  expenses,  one  her  individual  estate, 
the  other  an  estate  in  which  she  has  a  life  in- 
terest with  power  to  consume,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  she  expended  the  latter  before  draw- 
ing on  the  former. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  1656-1661 ;   Dec.  Dig.  «=s>693.] 

4.  Wills  «=69S— Poweb  to  Consume— Bub- 

IAL  BlSFGNBEB. 

A  will  devising  a  life  interest  in  property 
to  testator's  wife  with  power  to  consume  so 
mudi  of  the  principal  as  might  be  necessary  for 
her  comfortable  support  did  not  authorize  al- 
lowance of  an  item  claimed  by  her  executor  for 


expenses  of  her  funeral  and  a  stone  placed  over 
her  grave. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  {{  1666-1661;  Dec  Dig.  <3=>693.] 

6.  Appeal  and  Ebbob  ®=>1060— Review— Iic> 

katebial  Questions. 

Where  on  appeal  from  a  decree  dismissing 
exceptions  to  an  adjudication  of  an  executor's 
account  it  appears  from  the  auditing  judge's 
opinion  that  he  reached  a  decision  without  con- 
sidering certain  evidence,  an  assignment  of  er^ 
ror  complaining  of  the  admission  of  such  «vt>- 
dence  need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1068,  1069,  4153-4167. 
4186;  Dec  Dig.  <&=9l060.] 

Appeal  from  Orphans'  Coott.  Indtana 
County. 

In  the  matter  of  the  estate  of  James  M. 
Richey,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  B.  C.  Richey  and 
others  appeal.    Modified  and  afOrmed. 

Argued  before  BEOWN,  C.  J.,  and  POT- 
TER,  STEWART,  MOSCHZISKBB,  and 
FRAZER,  JJ. 

Ernest  Stewart,  of  Indiana,  Pa.,  for  appel- 
lants. J.  N.  Banks,  of  Indiana,  Pa.,  and 
WlBhart  A  Dickie,  of  Plttslmrgfa,  for  appellee. 

MOSCHZISKEIR,  J.  James  M.  Richey  died 
in  1877,  testate,  leaving  a  vrtfe,  but  no  chil- 
dren. After  directing  tbe  payment  of  debts, 
tbe  expenses  of  settling  his  estate,  and  a  leg- 
acy of  $2,000,  he  devised  to  his  wife,  Harriet, 
all  his  property  during  her  life.  He  app<tot- 
ed  her  executrix  with  authority  to  sell  his 
real  estate  as  she  might  see  fit  and  power 
to  invest  the  proceeds  as  she  deemed  best. 
In  the  event  of  the  sale  of  any  part  of  bis 
real  estate,  he  gave  her  the  Interest  on  the 
purchase  money  and  so  mnch  of  the  principal 
as  she  might  find  necessary  for  her  comforta- 
ble maintenance  and  support  E'lnaUy,  hs 
provided  that,  if  his  widow  left  no  children, 
the  remainder  of  his  estate,  at  her  death, 
should  go  to  certain  collateral  relatives. 

The  testator  owned  a  bouse  and  lot  In  the 
borough  of  Saltsfonrg,  a  farm  and  six  acres 
of  land.  There  was  not  mongh  personalty  to 
pay  his  debts,  and,  on  application  to  oonrt, 
leave  was  granted  to  raise  $1,506  by  mort- 
gage on  real  estate.  This  was  d<»e,  and  In 
1879  the  executrix  filed  an  account  charging 
herself  with  the  amount  of  the  personal  es- 
tate and  the  money  raised  on  the  mortgage, 
aggregating  $3,338.39,  the  whole  of  whkdi  was 
consumed  In  the  payment  <tf  debts,  the  wid- 
ow's $300,  and  expenses  of  admlnlstratloii. 
Tbe  reel  estate  was  not  Temmuita.tlre,  and 
in  1884  Mrs.  Richey  sold  the  farm  for  $8,000^ 
which  was  paid  in  installmeats.  Out  of 'this 
money  she  paid  the  $1,600  mortgage  debt, 
which,  with  interest,  etc.,  then  amounted  to 
$1,899.75,  and  the  legacy  of  $2,000.  She  in- 
vested $1,360  In  the  erection  of  a  framft 
dwelling  on  the  Saltsburg  lot,  and  lost  $600 
through  the  failure  of  a  bank.  In  1891  she 
sold  the  six-acre  lot  for  $468.76,  In  1910  idw 
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flold  the  old  house  with  the  part  of  the  lot 
on  which  It  stood  for  $2,000,  and  prior  to  her 
death,  1b  July,  1914,  she  sold  the  new  house 
and  the  remaining  part  of  Che  lot  In  Salts- 
burg  for  $2,500.  After  Mrs.  Rlcbey's  death 
her  executor  filed  an  account  of  the  estate  of 
her  late  husband,  wherein  he  charged  him- 
self with  the  moneys  which  came  Into  his  de- 
cedent's hands  since  the  filing  pf  her  first  &o- 
connt,  and  took  credit  for  moneys  paid  out, 
leaving  a  balance  of  $1,418.49  for  dlstribn- 
tlon  among  the  collateral  heirs  named  in  the 
will  of  James  M.  Richey.  The  accountant 
did  not  charge  himself  with  the  $468.75  real- 
ized from  the  sale  of  the  six-acre  lot,  stating 
he  had  no  knowledge  of  this  sale  when  his  ac- 
count was  made  up,  but  he  agreed  to  a  sur- 
charge of  that  amount,  at  the  same  time  astc- 
Ing  for  a  credit  of  a  like  sum,  to  cover  mon- 
ey nsed  by  the  testatrix  In  her  lifetime  for 
maintenance  and  support  This  being  allow- 
ed, the  balance  for  distrlbotlon  was  left  as 
originally  stated  in  the  account  Mrs.  Richey 
from  time  to  time  paid  expenses  of  keeping 
up  the  real  estate — taxes,  water  rent,  re- 
pairs, municipal  charges,  etc — ^for  which  she 
kept  vouchers;  but  she  did  not  take  receipts 
for,  or  keep  an  account  of,  her  personal  liv- 
ing exx>enses. 

[1,  2]  The  principal  controversy  at  bar  con- 
cerns a  comprehensive  claim  by  the  account- 
ant to  cover  money  expended  by  his  decedent 
in  her  lifetime  for  maintenance  and  support 
He  placed  a  general  item  in  the  account,  em- 
bracing living  expenses,  doctors'  bills,  medi- 
cines, help  in  house,  washing,  and  other  ex- 
penses of  like  character,  without  any  partlcn- 
larlzation,  amounting  to  $2,695.07,  which  was 
subsequently  raised  to  $3,163.82,  by  adding 
thereto  the  amount  of  the  surcharge  of  $408.- 
75,  as  previously  stated.  This  total  credit, 
($3,163.82,  was  allowed,  and  is  complained  of 
on  the  present  appeal. 

It  appears  that  none  of  the  Items  Included 
In  the  account  as  stated  covered  Mrs.  Rlcb- 
ey's personal  living  expenses,  excepting  the 
$3,163.82  in  question.  In  other  words,  so  far 
as  the  account  shows,  during  the  37  years 
between  the  death  of  Mr.  Richey  and  that  of 
his  widow,  the  only  amounts  expended  by 
her  for  maintenance  and  support  are  compre- 
hended In  the  original  credit  item  of  $2,- 
695.07,  subsequently  raised  to  $3,168.82.  In 
making  up  his  account  Mrs.  Ulchey's  executor 
itemized  wherever  he  had  vouchers.  He 
knew  that  he  had  $1,418.49  cash  on  hand  be- 
longing to  the  James  M.  Richey  estate.  He 
added  this  amount  to  bis  vouched  Items  of 
credit,  and  deducted  the  total  from  the  sum 
of  the  debit  Items  charged  on  the  other  side 
of  his  account,  and  thus  arrived  at  what  he 
claims  must  have  been  the  sum  of  Mrs.  Rich- 
ey's  expenditures  for  comfortable  mainte- 
nance and  support 

The  court  below  received  testimony  to 
show  the  posltlen  In  life  occupied  by  Mrs. 
Blcbey,  the  style  and  manner  in  which  she 
mafiitalned  herself,  her  state  of  health,  etc., 


and  on  this  testimony  the  auditing  judge 
concluded  that  she  must  have  spent  at  least 
the  amount  claimed,  L  e.,  $8,163.82,  in  ad* 
dltlon  to  the  small  isoome  which  she  reoeived 
from  her  husband's  estate,  for  her  comfort- 
able malntananoe  .  and  support  during^  the 
long  peirlod  of  years  after  Mr.  Rlchey's  death. 
Although  the  testimony  in  the  case  does  not 
idkow  exactly  how  mudi  the  income  from 
Mr.  Hiehey's  estate  amounted  to,  yet  It  ap- 
pears that  Che  rents  and  Interest  on  invest^ 
ments  prOdaced  bot  a  comi>aratlvely  small 
annual  sum  for  the  use  of  the  widow.  It 
further  appears  that  Mrs.  Richey  was  con- 
stantly attended  by  two  doctors;  that  one 
of  these  doctors  was  dead,  an4  the  other's 
testimony  was  not  availably  sUioe  ]ba  bad 
removed  from  the  n^hborhood. 

Under  the  peculiar  drcnmstances  of  this 
case,  we  feel  that  the  court  below  did  the 
best  It  could  to  verify  the  accounts  when 
the  auditing  Judge  received  the  testimony  to 
whldi  we  have  referred,  and  this  court  is 
not  convinced  of  error  in  the  amcluslon  tliat 
Mrs.  Richey  must  have  spent  the  amount  al- 
lowed, which,  together  with  the  Income  from 
her  husband's  estate,  would  fall  short  of 
|2R0  a  year  for  her  comfortable  maintenance 
and  support 

[8]  It  is  true  that  Mrs.  Richey  reoeived 
$1,670.16  from  bar  father  in  ISSh,  and  that 
she  left  an  estate  of  her  own,  aggregating 
lu  cash  and  securities,  $5,689.43;  but,  where 
a  person  has  two  funds  to  draw  upon  for 
living  expenses,  one  his  own  Individual  es- 
tate, and  the  other  from  the  estate  of  an- 
other in  which  he  has  a  life  Interest  with 
power  to  consume,  in  the  absence  of  evidence 
to  the  contrary,  there  is  a  presumption  that 
he  would  expend  the  latter  before  drawing; 
upon  ttie  former;  and  there  Is  no  evidence 
at  bar  sufficient  to  overcome  that  presump- 
tion. This  being  the  case,  we  cannot  say  the 
court  bdow  erred  when  it  concluded  that  the 
amount  recdved  by  Mrs.  Richey  from  her 
father's  estate  might  well  have  incrtesed  to 
the  sum  left  by  her  at  the  time  of  her  death, 
and  that  the  $5,689.48  in  question  must  be 
viewed  as  the  estate  of  Mrs.  Richey,  and  liot 
as  belonging  in  any  part  to  the  estate  of 
James  M.  Richey,  deceased.  See  Baylor's 
Estate,  249  Pa.  5,  94  Atl.  442. 

r41  There  were  two  other  items  of  credit 
claimed  In  the  aooonnt  and  allowed  by  the 
court  below,  one  of  $260.66,  to  cover  the  fu- 
neral expenses  «f  Mrs.  Richey,  and  the  oth- 
er of  $95,  for  a  stone  to  place  over  her  grave. 
This  was  error.  There  la  nothlhg  in  the  will 
of  James  M.  Richey  that  Jostlfles  an  cxpendi- . 
ture  out  of  his  estate  for  either  of  these 
items.    See  Xiawall  ▼.  Kreldler,  8  Rawle,  30O. 

{!]  The  court  below  admitted  the  will  of 
Mrs.  Ridley,  dated  April  18,  1914,  in  evi- 
dence, for  the  purpose  of  poroving  a  state- 
ment therein  to  the  etTect  that  the  only  prop- 
erty she  then  had  on  handbelongtag  to  the 
estate  of  her  late  husband  Was  the  piece  of 
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real  estate  which  she  sahfleqnently  sold  for 
12,500;  but.  Educe  It  appears  from  the  opin- 
ion of  the  auditing  judge  that,  In  reaicbing 
his  dedslons  In  the  case,  this  piece  of  eyi- 
dence  was  In  no  wise  relied  nppn.  It  is  not 
necessary  to  i>aBB  upon  the  assignment  of 
error  wbldi  complains  of  Its  adbiisslon. 

The  record  Is  remitted,  with  direction  to 
snndiarge  the  accountant  with  the  two  credit 
Items  last  referred  to.  In  other  retg>ect8  the 
decree  of  dlstrlhntion  Is  affirmed ;  the  costs 
to  be  paid  oat  of  the  estate  of  James  M. 
Blchey,  deceased. 


EIDDBB  V.  WIIiSON. 

(Supreme  Court  of  Yermont.     Chittenden. 

Feb.  12,  1918.) 

OmoKBS  «=>46— Watebwobkb  Sttperintend- 

ENT  —  Illkoai.  Dischabob  —  Bbcovbby  of 

SAI.ABT  TBOM.  SUOCESBOB. 

PlaintifC  was  appointed  under  the  charter 
superintendent  of  waterworks  for  one  year  for 
the  city  of  Burlington,  by  the  water  commlB- 
sioners,  who  have  the  exclusive  general  manage- 
ment of  the  waterworks.  The  superintendent 
has  the  immediate  care  and  practical  super- 
vision, subject  at  all  times  to  the  orders  of  the 
commissioners.  After  several  months  the  com- 
missioners were  removed  by  the  city  council,  and 
a  new  board  appointed.  Tho  new  board  removed 
plaintiff  and  appointed  defendant  in  his  stead. 
The  Supreme  Court  declared  the  removal  of  the 
first  commissioners  illegal,  and  they  were  rein- 
stated, whereupon  defendant  surrendered  the 
position  to  plaintiff,  who  brought  this  action  to 
recover  from  defendant  the  salary  received  by 
defendant  during  his  incumbency,  under  the  rule 
that  a  de  jure  officer  is  entitled  to  recover  from 
a  de  facto  ofBcer  the  salary  of  the  office  received 
by  the  latter  during  his  Incumbency.  Held  that 
plaintiff  was  not  entitled  to  recover,  since  the 
superintendent  of  waterworks  of  the  dty  ap- 
pointed under  such  charter  provision  is  a  mere 
employ^  or  business  manager  to  whom  is  dele- 
gated no  municipal  or  governmental  functions, 
MSd  who  is  therefor*  not  an.  "officer"  of  the  city 
ivithin  su^  rule. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {  67;    Dec  Dig.  «=>46. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

Bzceptions  from  Chittenden  County  Court; 
WlUard  W.  Miles,  Judge. 

Action  by  J.  Frank  Kidder  against  Wil- 
liam H.  Wilson.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.  Beversed,  and 
Judgment  for  defendant. 

Sherman  B.  Moulton  and  V.  A.  BuUard, 
both  of  Burlington,  for  plaintiff.  Kdmund  C. 
Mower,  Chas.  H.  Darling,  and  Levi  P.  Smith, 
all  of  Burlington,  for  defendant 

POWBES,  J.  The  charter  of  the  dty  of 
Burlington  provides  that  the  dty  council 
shall  appoint  a  board  of  water  commission- 
ers, which  shall  have  the  exclusive  general 
management  and  contriol  of  the  waterworks 
owned  by  the  dty;  that  these  commlBslonr 
ers  shall  appoint  a  superintendent,  whom 
they  may  remove  for  cause;  that  the  super- 
intendent shall  bare  the  special  and  immedi- 


ate care  and  practical  supervision  of  the  wa- 
terworks and  property  used  in  connection 
therewith,  but  shall  at  aU  times  be  subject  in 
respect  thereto  to  the  orders  of  the  commls- 
aloaeia. 

On  the  26th  day  of  April,  1914,  the  com- 
missioners appointed  the  plaintiff  superin- 
tendent of  waterworks  for  the  term  of  one 
year  from  the  1st  day  of  May  then  next  He 
accepted  the  appointment,  entered  upon  tlie 
discharge  of  his  duties  as  superintendent, 
and  continued  therein  until  removed  as  here- 
inafter stated. 

In  July,  1914,  the  water  commissioners 
were  removed  from  office  by  the  dty  council, 
and  a  new  board  of  commissiouers  was  ap- 
pointed by  it  The  new  commissioners  en- 
tered Into  the  control  and  management  of 
the  affairs  of  thdr  office,  and  continued 
therein  until  the  latter  part  of  March,  1915, 
when  the  decision  of  this  court  in  Butter  v. 
Burke,  89  Vt  14,  9S  AtL  842,  was  banded 
down. 

On  the  11th  day  of  July,  1914,  the  new 
water  commissioners  removed  the  plalntiflr, 
and,  having  combined  the  positions  of  super- 
intendent of  the  dty  waterworks  and  super- 
intendent of  the  dty  filtration  plant,  on  the 
13th  day  of  July,  1914,  they  appointed  the 
defendant  superintendent  thereof.  He  ac- 
cepted the  appointment,  and  entered  upon 
and  discharged  the  duties  at  the  position  oa- 
tll  he  gave  way  to  the  plaintiff  as  stated  be- 
low. 

The  removal  of  the  first  board  of  commis- 
sioners was  declared  Illegal  in  Butter  v. 
Burke,  supra ;  and  on  the  15th  day  of  April, 
1915,  the  new  board  retired,  and  the  old  com- 
missioners resumed  office.  Thereupon  the  de- 
fendant surrendered  Ills  position  to  the  plain- 
tiff, having  reodved  the  salary  attached 
thereto  from  August  1, 1914,  to  AprU  7, 191S. 
It  Is  for  the  salary  so  reodved  that  this 
suit  is  brought 

The  plaintiff  predicates  Ills  action  upon  a 
proposition  which  may  be  thus  stated:  A 
de  Jure  officer  is  entitled  to  and  may  recover 
from  a  de  facto  <^cer  the  salary  and  emolu- 
ments of  the  office  recdved  by  the  latter 
during  his  incumbency  thereof.  Counad 
have  treated  the  case  as  though  It  depended 
upon  a  consideration  of  which  of  these  par- 
ties was  the  de  Jure  offioer.  But  before  we 
reach  that  question  we  must  decide  whether 
or  not  the  superintendent  of  waterworks  Is 
an  "officer"  at  all,  wlttiin  the  meaning  of  tbe 
rule  stated. 

The  word  "officer,"  as  commonly  used, 
is  a  term  of  wide  comprehension.  But  tbat 
one  serves  a  corporation,  public  or  private^ 
does  not  necessarily  imply  tliat  be  Is  an  "ofll- 
cer"  of  that  corporation.  His  standing  tn 
this  respect  is  to  be  determined,  not  by  what 
he  is  called,  but  by  what  he  does.  The  dis- 
tinction between  an  offioer  and  an  employ^ 
is  frequently  overlooked.    But  it  was  pointed 
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out  by  thb  eottrb  in  Po#etB  t.  BntUmd  Hall-' 
road  Co.,.  88  Vt  376,  92  Atl.  463.  whlcb  was 
the  case  of  a  private  corporation,  and  again 
in  State  ex  rel.  r.  Lee,  96  AtL  382,  wUcli  was 
the  case  «t  jt  mnnldpal  corporation.  In  the 
latter  case  it  was  held  that  the  superintend- 
ent of  waterworks  of  the  city  of  Barre  is  not 
a  dvU  officer  in  an  accurate  sense  of  the 
term,  since  be  exercises  no  gOTernmentaJ 
function,  but  is.  in  essence,  a  business  man- 
ager of  a  proprietary  enterprise  undertaken 
by  the  dty.  This  holding  is  conclusiTe  of 
the  question  under  discussion.  The  superin- 
tendent of  waterworks  of  the  city  of  Bur- 
lington is  not  an  officer  of  the  dty.  He  is  a 
mere  employ&  He  Is  not  delegated  with  a 
single  munidpal  function,  except  so  far  as 
he  may  be,  from  time  to  time,  Intrusted 
therewith  by  the  water  commissioners,  who 
In  all  things  direct  and  control  him.  His 
duties  pertain  whoUy  to  the  proprietary  func- 
tions of  the  dty,  and  not  at  all  to  its  govern- 
mental functions. 

These  proprietary  functions  of  municipali- 
ties are  being  constantly  extended  in  these 
times,  and  It  would  be  both  unreasonable  and 
unjust  to  extend  the  rule  above  stated  to  all 
the  various  iMsltlons  and  employments  made 
necessary  therein,  though,  perchance,  the  in- 
cumbents thereof  may  be  dignified  by  bdng 
denominated  "offlcera"  To  such  subordi- 
nates the  rule  does  not  apply.  This  being  de- 
terminative of  the  case,  we  have  no  occasion 
to  consider  the  other  questions  made  In  the 
brief. 

Pro  forma  Judgment  reversed,  and  Jndg- 
moit  for  the  defendant  to  recover  his  costs. 


GOSLANT  T.  TOWN  OF  CALAIS. 

(Snpieme  Court  of  Vermont,    Washington. 

Feb.  7,  1916.) 

1.  BAiuain:  «S3l4r-LiABnjTT  or  Bazlkb  fob 
HiB>. 

In  the  absence  of  a  special  contract  fixing 
the  degree  of  care  to  be  exercised  by  a  bailee  for 
hire,  1^  is  liable  for  injury  to  the  property  only 
if  it  results  from  his  failure,  to  exercise  due  car* 
and  diligence  in  its  use  and  preservation. 

(ESd.   Note,— For  other  cases,   see   Bailment. 
Cent  Dig:  {{  46-65;   Dec.  Dig.  «=»14.] 

2.  Bahjowt  «s»14— Liabujtt  ox  Baiux  tob 
Hire. 

A  bailee  for  hire  may,  by  special  contract, 
enlarge  or  restrict  the  obligation  which  he  nor- 
mally rests  under  by  law  to  exerdee  due  care 
and  diligence  in  the  use  and  preservation  of  the 
property. 

[Ed,    Note.— For   other   cases,   see   Bailment, 
Cent.  Dig.  If  46-fiO;  Dee.  Dig.  «s>14.] 

3.  Highways  «=»110  —  Hibiro  Hobsk  fob 
Road  MAoaiN»— Aitthobitt  or  Boad  Cox- 
msnoRKB. 

Under  P.  S.  3968,  constituting  the  town 
road  conmiissioner  the  officer  of  a  town  to  su- 
perintoid  the  ezpenditore  of  the  highway  tax, 
where  a  road  entnmlssianer  hired  plaintiff's 
horse  for  use  on  the  road  machine,  expressly 
agreeins  to  return  him  in  as  good  condition  as 
received,  and  such  contract  was  carried  out  by 


Itoth  pAttiM,  tlidtown  warHable  Cor  deteriortt- 
ticttt  In  the  horse  during  thi^  bailment,  whether 
or  not  due  to  the  town's  negligence,  since  a  town 
officer,  iu  addition  to  his  express  powers,  h^s 
such  powers  as  are  necessary  for  the  due  and 
efficient  exerdse  of  those  ttxpressly  granted  or 
may  be  fairly  Implied  from  those  expressly 
granted. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  <8=»110.] 

4.  Towns  <g=37— Road  OoMJaesioNBB— Au- 

THOBITT    to    SKTXU!  —  C0NCLUBIVKKES8   OF 

Obdbb. 

The  power  of  a  town  road  commissioner, 
autherized  to  Mre  a  horse  for  use  on  a  road  ma- 
chine and  to  contract  to  return  the  animal  in  the 
same  condition  as  reouved,  included  by  implica- 
tion the  tight  to  settle  and  adjust  all  dilutes 
concerning  an  injnry  to  the  animal ;  and,  in  the 
absence  of  fraud,  the  settlement  made  by  him 
with  the  owner  by  a  town  order  was  condnsive 
and  binding  npon  the  town. 

[Bd.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  H  70,  71;  Dec  Dig.  e=»37.] 

0.  TOWRS  «=>S0  —  Obdbb  —  Attthobization  — 

S*ArtrrB. 

Under  P.  S.  3960,  as  amended  by  Laws 
1910,  No.  126,  providing  that  all  money  expend- 
ed upon  highways  shaU  be  drawn  from  the 
town  treasury  upon  the  order  of  the  road  com- 
missioner, an  order  drawn  by  a  town  road  com- 
missioner in  favor  of  the  letter  of  a  horse,  for 
use  on  the  town  road  machine,  under  agreement 
with  the  commissioner  that  It  should  be  returned 
in  as  good  condition  as  received,  to  cover  de- 
terioration in  the  animal,  was  authorised,  as. 
In  contemplation  of  law,  covering  money  depend- 
ed upon  the  highways. 

[Bd.  Note.— For  other  eases,  see  Towns,  Cent 
Dig.  It  87.  88;   Dec  Dig.  <S=>tiO.] 

6w  Towns  «=»60— Wabbarts— RioHT  or  Ao- 

TION. 

Under  P.  S.  3060,  as  amended  by  Laws 
1910.  No.  126,  providing  that  the  person  in 
whose  favor  a  town  road  commissioner's  war- 
rant for  money  expended  upon  highways  Is 
drawn  shall,  before  receiving  the  amount,  duly 
indorse  the  order,  where  the  letter  of  a  horse  for 
use  on  a  town's  road  machine,  under  contract 
with  the  road  commissioner,  presented  to  the 
town  treasurer,  duly  indorsed,  the  commission- 
er's authorised  order  for  a  snm  of  money  to  cov- 
er deterioration  in  the  animal,  such  letter  could 
maintain  general  assumpsit  for  the  amount  of 
the  order  upon  refusal  of  payment. 

[£d.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  U  87,  88;   Dec  Dig.  «=»50.] 

7.  Towns  «=!>50— LuABiutrr  on  Obdbb— BSt- 
HAUsnoN  of  Funds— Statute. 

Under  P.  S.  3958,  providing  that  a  town 
shall  not  be  chargeable  with  the  expense  of  re- 
pairing its  highways  after  the  road  commission- 
er notifies  a  selectman  that  the  highway  re- 
pair funds  are  exhausted,  a  town  was  not  reliev- 
ed from  liability  on  the  oommisaioner'B  order, 
settling  for  deterioration  in  a  horse  hired  f6r 
use  on  the  road  machine,  under  an  agreement 
to  return  in  good  condition,  made  when  nighway 
repair  funds  were  not  exhausted,  though  they 
were  when  the  order  was  presented  for  payment 
[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  If  87,  88;   Dec.  Dig.  <8=»50.] 

8.  Appeal  and  Ebbob  9=9203— Rksxbvation 
OF  Gbottnds  of  Rbvikw— Objection  of  Ev- 

ZDKNOB-T-NXOKaaXTT. 

An  objection  to  evidence^  not  made  below, 
is  not  reviewable. 

[Ed.  Note.— Fpr  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1064 ;  Dec.  Dig.  «ss>203.] 
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9.  TowKS  «s»60  —  <HtDBB  or  Bo  ad  Coiaiis- 
flionsB— BsFUSAi.  or  Sbuccticem  to  Pbotide 

Funds. 

Tbie  i«fosal  of  town  aelectman  to  proyide 
funds  with  which  to  par  an  order  of'  the  toad 
ocmmifisioner's  for  an  amount  coverinc  deteriora- 
tion in  a  horse  hired  by  Um  for  ose  on  the 
town's  road  machine,  nnder  contract  tbat  the 
animal  should  be  returned  in  as  good  condition 
as  received,  the  commissioner's  settlem^it  be- 
ing authorized,  did  not  defeat  Uie  letter's  right  of 
recovery  on  the  order. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  JS  87,  88;    Dec  Dig.  <8=>50.] 

10.  Towns  «s»26— Skpabatb  Acnoif  bt  Sb- 

UXTniKIT— SXATUTB. 

Under  P.  S.  8,  providing  that  when  joint 
anthorit?  is  given  to  three  or  more,  the  concur- 
rence of  a  majority  shall  be  required  in  its  exer- 
cise, the  s^arate  and  individual  action  of  town 
sdectmen  relative  to  an  order  of  the  road  com- 
missioner's covering  deterioration  to  a  horse  hir- 
ed for  use  on  the  road  machine,  in  telling  the 
commissioner  that  he  had  better  settle,  coold 
not  affect  the  town. 

[Ed.  Note.— For  other  cases,  see  Towna,  Cent 
Dig.  Si  37-41;  Dec.  Dig.  «=>26.] 

11.  Appeai.  and  Ebbob  (Sssioes  —  Habmuisb 

EbBOB— Too    FaVOBABLB   iNSfTBUCnONS. 

Error  in  instructions  more  favorable  to  ap- 
pellant than  it  was  entitled  to  have  is  harm- 
less, and  no  basis  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4056;  Dec.  Dig.  «=»1033.] 

12.  Towns  «=>50  —  Wabbants  —  Acrrow  — 
iNSTBtTCTroN—CoNSTBtiCTiON— "Could." 

In  general  assumpsit  upon  a  town  order 
drawn  by  the  road  commiaaioner,  an  instrnction 
that  if  the  selectmen  gave  directions  to.  the 
treasurer  to  pay  all  orders  drawn  by  the  commis- 
sioner, except  the  one  in  suit,  and  they  were 
paid,  and  there  was  left  a  fund  "which  could 
have  been  applied  to  the  payment  of  this  order, 
then  It  was  proper  so  to  apply  it,  the  instruc- 
tion was  proper,  as  the  word  could,"  as  used, 
meant  "could  lawfully." 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  g|  87.  88;  Dec  Dig.  <&=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Could.] 

18.  Towns  «s>50  —  Action  on  Town  Wa*- 

BANI— t>AI(AaE& 

In  general  assumpsit  against  a  town  on  its 
road  commissioner's  order  given  the  letter  of  a 
horse  used  on  the  roads  to  cover  deterioration  in 
the  «n|mwl,  breaking  the  commissioner's  au- 
thorized contract  that  it  should  be  returned  in 
as  good  condition  as  received,  the  measure  of 
damages  was  the  amount  of  the  order,  including 
interest,  and  not  the  value  of  the  horse. 

[Ed.  Note.— For  other  cases,  see  Tovms,  Cent 
Dig.  M  87,  88;   Dec.  Dig.  «=5>50.] 

Bxceptions  from  Washington  County 
dourt;  Zed  S.  Stanton,  Judge. 
.  General  assumpsit  by  Mitchell  Goslant 
against  the  Town  of  Calais.  To  a  judgment 
for  plalntlfT,  defendant  excepts.  Judgment 
affirmed. 

Tbis  action  is  general  assami>slt.  Plea, 
general  issue.  The  plaintiff  seeks  to  recpver 
upon  a  town  order  for  the  sum  of  $200,  drawn 
in  his  favor  by  t&e  road  commissioner  of  the 
defendant  town.  The  order  is  dated  Sep- 
tember 7,  1912,  and  the  body  of  It  reads  as 
tcilowa: 


"The  treashrer  of  tlie  town  of  Calais,  Vt,  bi 
directed  to  pay  to  M.  Godant  or  order  two 
hundred  dollars,  it  being  for  one  bay  "horse  used 
on  road  machine,  became  lame,  ran  down  and 
worthless." 

It  appeared  from  tbe  evidence  ttat  In  the 
spring  of  1912, .  the  road  commlssioDer  of 
defendant  town  hired  four  horses  of  the 
plaintiff  to  use  on  the  road  macMne  In  re- 
pairing the  highways  In  tbe  town.  Tbe 
plalntifTa  evidence  tended  to  show  that  tbe 
road  commissioner  took  them  nnder  an  agree- 
ment to  pay  $1  per  day  for  each  horse  during 
the  time  he  kept  them  (Sundays  excepted), 
keep  them  well  shod,  and  return  them  In  as 
good  condition  as  he  got  them ;  that  when 
they  were  taken  nnder  the  contract,  cme,  a 
bay  horse,  was  eight  years  old,  weighed 
1,600  pounds,  not  injured  in  any  way,  "all 
In  good  condition,  and  fat  as  a  pig,"  and  con- 
sidered worth  $300;  that  on  July  6,  1912, 
the  road  commissioner  returned  to  the  plain- 
tiff all  the  horses  so  hired,  except  this  bay 
horse,  which  the  commissioner  claimed  got 
hurt  when  working  on  tbe  road,  and  was  not 
so  be  could  be  taken  borne  at  that  time,  but 
tbat  be  would  be  returned  as  soon  as  his 
condition  was  sufficiently  improved;  that 
this  horse  was  returned  six  weeks  later  in 
a  very  lame,  run-down  condition — in  such 
bad  shape  that  thereafter,  some  of  tbe  time, 
be  could  not  use  one  of  his  legs,  and  finally 
died.  Defendant's  evidence  tended  to  shoiw 
tbe  contract  of*  hire  to  be  tbat  tbe  plaintiff 
should  receive  $1  per  day  for  each  horse, 
rain  or  shine  (exceitt  Sundays),  from  the  day 
they  were  taken  until  returned  borne,  and 
tbat  they  should  be  well  fed  and  not  be 
brought  back  "skin  and  bones";  that  one 
morning  the  bay  horse  In  question  started 
work  apparently  in  good  condition,  but  about 
the  middle  of  the  forenoon  began  to  go  lame ; 
tbat  tbe  road  machine,  then  1^  or  2  miles 
from  the  stables,  was  taken  back  there,  the 
horse  growing  lamer;  that  after  reaching 
the  stables,  tbe  horse  was  not  worked  any 
more ;  tbat  there  was-  no  accident  of  any 
nature  to  tbe  horse,  bnt  there  was  a  sore 
place  In  his  leg  which  evidently  caused  the 
lameness,  though  neither  the  skin  nor  the 
flesh  was  broken;  that  this  horse  was  one 
of  six  used  In  drawing  the  road  machine, 
being  one  of  tbe  middle  pair;  tbat  on  ac- 
count of  the  sickness,  the  horse  was  not 
immediately  returned  to  the  plaintiff,  bnt 
was  cared  for  by  tbe  road  ccMnmlssloner  and 
by  a  veterinary  until  returned.  Tbe  plain- 
tiff introduced  evidence  tending  to  show  that 
the  condition  of  this. horse  was  suppoiated  ' 
synovitis,  an  infection  In  the  leg  caused  by 
some  foreign  substance  getting  into  a  wound, 
bruise,  or  sprain;  that  It  was  possible  for 
this  to  start  from  a  horse  being  calked.  But 
the  plaintiff  introduced  no  evidence  tending 
to  show  when  the  horse  received  an  Injury 
from  which  this  condition  started,  or  as  to 
when  Infection  took  place;    and  there  was 
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no  cTldenot  of  MgUfence  or  fiHilt  on  the 
IMurt  oC  tbe  defendant  or  Its  aerrasts  or 
agents,  and  no  (tnestion  on  anch  an  teoe  waa 
sabmltted  to  the  Jury.  The  plaintiff  received 
pay  for  the  nae  of  all  the  horses  np  to  the 
time  -when  the  three  others  were  redelivered. 
The  plaintiff's  .  evidence  further  tended  to 
show  that  at  the  time  the  bay  hotae  was 
returned, .  the  platntlfl  told  the  road  com- 
jnlaalaner  that  he  ought  to  have  |i200  for 
that  horse;  that  later  the  road  commlasloin- 
er,  at  different  times  and  places,  interviewed 
aeverally  the  selectmen  of  the  town  regard- 
ing the  matter,  bnt  failed  to  get  much  light 
from  them ;  they  aeverally  said  that  the  comi 
mlssloner  hired  the  horse,  and  expressed  the 
optnloa  that  probably  It  would  be  better  in 
the  end  to  settle  for  him,  or  words  to  that 
effect  Later  the  road  commissioner  gave 
to  the  plaintiff  the  order  In  question,  in  set- 
tlement for  the  Injury  to,  and  the  run-down 
eoDdltlon  of,  the  boraa.  This  order  was  sent 
by  the  plaintiff  to  the  town  treasurer,  the 
latter  retnrnlng  It,  stating  that  it  lacked 
the  plaintiff's  indorsemoit,  and  that  before 
its  rec^pt,  the  funds  appropriated  for  the 
use  of  the  road  commissioner  were  exhaust- 
ed, referring  the  plaintUt  to  the  selectmen 
of  Calais  for  settlement.  Thereupon  the 
plaintiff  Indorsed  the  order,  and  again  sent 
It  to  the  town  treasurer,  saying  he  did  not 
know  who  the  selectmen  were,  and  request- 
ing him  to  hand  the  order  to  them.  The 
txeesorer,  understanding  that  the  town  high- 
way funds  had  been  ezbansted,  applied  to 
the  selectmen  to  anthorlae  payment  of  the 
order,  bnt  they  refused  and  forbade  its  pay- 
ment The  order  was  never  returned  to  the 
plaintiff,  and  was  never  paid.  The  verdict 
was  for  the  plaintiff  to  recover  the  sum  of 
$229.07,  damages,  and  his  costa  Exceptions 
by  defendant 

Argued  before  MUMSON,  C.  J.,  and  WAT- 
SON. HASELTON,  POWERS,  and  TAY- 
LOR, JJ. 

Fred  L.  Laird  and  Edward  H.  Deavitt, 
both  of  Montpeller,  for  plaintiff.  H.  C.  Shurt- 
lefl,  of  Montpeller,  for  defendant 

WATSON,  J.  At  the  close  of  the  evidence, 
defendant  moved  for  a  directed  verdict  as- 
signing reasons  therefor  in  13  difFerent  clans- 
es.  Bat  It  la  not  necessary  to  notice  par^ 
tlcolarly  aU  ttaeae  clauses,  since  the  three 
following  involve  subatanttally  all  questions 
of  law  presented  by  the  exception  to  the  over- 
mling  of  the  rnotton:  (1)  The  road  commis- 
adoner  eonld  not  bind  the  town  by  a  contract 
such  as  the  plaintiff's  evidence  tended  to 
show  (meaning,  we  suppose,  that  part  by 
.which  the  horses  were  to  be  returned  In  as 
good  condition  as  when  taken) ;  (2)  the  road 
commissioner  could  not  bind  the  town  by 
giving  the  order  in  qtte8ti<»i;  and  (3)  gen- 
eral assumpsit  will  not  lie  for  Injury  to  the 
horse.  By  statute  the  town  road  commls- 
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slooer  la  the  ofDoer  of  the  town  to  anperln- 
tend  the  exi)enditnre  of  the  highway  tax,  and 
to  that  extent  without  doubt  to  have  charge 
of  keeping  in  repair  the  highways  of  the 
town,  and  for  any  damage  sustained  by  the 
town  by  reason  of  his  fault  or  negligence 
in  the  performance  of  such  duties,  he  Is  ze- 
sponsible.  P.  S.  895&  In  addition  to  the 
powers  thus  expressly  given,  he  has  such 
further  powers  as  are  oeceBBary  for  the  due 
and  efficient  exercise  of  the  powers  ex- 
pressly granted,  or  as  may  be  fairly  implied 
from  the  statute  granting  the  express  pow- 
ers. Throop  on  Public  Officers,  {  642;  Doug- 
lass &  Varnum  v.  Village  of  Moztlavllle,  S9 
[1, 2]  It  is  not  contended,  nor  could  it  well 
be,  but  that  for  the  purpose  of  repairing  the 
highways,  the  road  oommlBalonsr  had  the 
power  to  make  contracta  for  tb6  employmeat 
of  labor,  and  for  the  nse  of  a  suitable  team 
to  work  on  the  road  machine.  Bnt  It  la  drg- 
ed  that  he  was  not  empowered  to  make  a 
contract,  hiring  hwaes  for  that  purpoae,  by 
which  they  were  to  be  leturoed,  at  the  ter- 
mination of  the  use,  in  aa  good  condition  as 
they  were  when  taken,  as  waa  the  contract 
shown  by  tiie  plaJntUTa  evidence.  In  the 
absmce  of  a  apeclal  contract  flslng  the  de- 
gree of  care  to  be  exercised  by  a  bailee  tor 
hire,  he  is  liable  for  Injnry  to  the  property 
only  in  case  it  results  from  his  failure  to 
exenrdse  due  care  and  diligence  In  its  nse 
and  preservation.  Malanley  v.  Taft  00  Vt. 
571,  10  Atl.  326,  e  Am.  St  Bep.  136;  Gleason 
V.  Beers'  Estate,  69  Vt  881,  10  AtL  88, 
59  Am.  Rep.  797.  But  bailees  of  this  class 
may,  by  special  contract,  enlarge  or  restrict 
ttie  obligation  that  would  otherwise,  by  Im- 
plication of  law,  be  imirased  upon  them. 
This  was  expressly  beld  in  Ames  &  Co.  v. 
Melendy,  64  Vt  564,  24  Atl.  1052.  The  ac- 
tion In  that  case  was  general  assumpsit.  The 
defendant's  second  plea  alleged,  in  substance, 
that  the  plaintiff  was  the  owner  of  a  sawmill 
situated  upon  the  banks  of  the  Ckmnecticut 
rtver,  at  which  be  did  custmn  sawing;  that 
the  defendant  owned  a  quantity  of  logs  upon 
the  bank  of  the  river  above  the  plaintiff's 
mill,  which  he  desired  to  have  sawed;  that 
it  was  agreed  between  the  parties  that  the 
defendant  should  roll  his  logs  into  the  river 
and  notify  the  plaintiff  thereof,  who  should 
thereupon  stretch  a  boom  across  the  ilver 
and  stop  and  keep  said  logs  until  they  were 
sawed;  that  defendant  did  roll  his  logs  into 
the  rtver  and  notify  the  plaintiff,  but  that 
the  plaintiff's  boom  broke,  whereby  the  logs 
were  lost  Defendant's  third  plea  was  like 
the  second,  except  that  it  alleged  that  the  de- 
fendant delivered  the  logs  to  the  plaintiff 
where  they  were  rolled  into  the  river.  In 
neither  plea  was  there  any  allegation  of  neg- 
ligence by  the  plaintiff  In  making  or  main- 
taining the  boom.  The  case  stood  on  demur- 
rer to  these  pleas.  It  was  contended  In  be- 
half of  the  plaintiff  that  in  such  a  bailment 
in  order  to  make  the  bailee  liable,  negligence 
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mnst  be  alleged  and  proved.  It  waa  held 
that  the  pleas  declared  upon  a  special  under- 
taking, one  tbat  was  absolute  and  uncon- 
ditional, one  that  could  have  been  broken  by 
the  plaintiff  witbont  negligence  on  bis  part, 
and  therefore  the  allegation  of  negligence 
was  not  essential  to  tbe  assignment  of  a  good 
breach  of  it.  The  demurrer  was  overruled. 
In  Grady  v.  Schwelnler,  16  N.  D.  452,  113  N. 
W.  1081,  14  Ii.  E.  A,  (N.  8.)  1080,  125  Am. 
St.  Rep.  674,  15  Ann.  Oas.  161,  the  defendant 
received  the  plaintiff's  stallion  for  use  as 
a  stock  horse,  under  a  contract  for  hire, 
agreeing  to  return  the  horse  in  as  good  shape 
as  when  taken,  or  better,  and,  if  he  did  not, 
he  would  pay  for  him.  The  defendant  con- 
tmded  that  the  horse  died  during  the  term 
of  bailment,  without  any  fault  or  negligence 
on  defendant's  part,  and  consequently  he  was 
not  liable.  It  was  held  that  the  relative 
rights  of  the  parties  must  be  determined 
from  the  contract,  and  not  'by  the  general 
rules  of  liability  under  tbe  law  of  bailments ; 
that  the  language  of  the  contract  was  posi- 
tive and  unequivocal,  and  permitted  of  no 
exception,  but  implied  an  uncoiiditi<xial  lia- 
bility If  the  horse  could  not  be  returned.  In 
Laughren  v.  Barnard,  116  Minn.  276,  132  N. 
W.  301,  it  was  held  that  the  contract  for 
the  lease  of  certain  horses  for  a  spedfled 
I>eriod,  which  expressly  provided  that  they 
should  be  returned  in  the  same  condition  as 
when  received,  or  as  good,  imposed  upon  the 
lessee,  not  merely  to  exercise  reasonable 
care  of  the  horses,  but  an  absolute  obliga- 
tion to  return  them  in  as  good  condition  as 
they  were  when  taken.  Fundamentally  to 
the  same  effect  is  Smalley  v.  Corliss,  37  Vt 
486. 

[3]  In  tbe  case  at  bar,  the  evidence  showed 
that  the  road  commissioner  had  horses  of  the 
plaintiff  the  year  before,  for  the  same  pur- 
pose, under  a  similar  contract  It  may  be 
that,  considering  tbe  nature  of  the  work,  the 
length  of  time  usually  required  in  its  per- 
formance, and  tbe  tact  that  the  feeding,  use, 
and  care  of  the  horses  were  to  be  by  persons 
not  the  owner  or  bis  representatives,  it  was 
not  easy  to  procure  a  suitable  team  by  hire, 
unless  the  contract  contained  special  pro- 
visions enlarging  the  liability  of  the  hirer 
from  what  it  would  otherwise  be.  We  see  no 
good  reason  why  such  a  contract  as  the  one 
shown  by  the  plaintiff's  evidence,  may  not  be 
made  by  the  road  commissioner  of  a  town  in 
the  proper  performance  of  his  duties ;  and, 
if  so  made  by  htm,  in  good  faith,  and  fully 
acted  upon  by  both  parties,  as  in  this  case, 
we  Imow  of  no  law  by  which  the  town  can 
escape  tbe  responslbUlty.  Whether  a  town 
will  have  a  team  of  its  own  for  the  purpose 
of  such  work,  or  depend  upon  hire,  is  a  mat- 
ter of  practical  public  economy ;  and,  if  it 
adopts  tbe  latter  course  it  is  bound  by  any 
contract  of  hire,  made  by  tbe  road  commis- 
sioner of  the  town,  reasonably  necessary  to 
the  due  and  efficient  performance  of  the  work 
to  be  done. 


'H,n  The  unrestricted  poorer  in  t&e  road 
commissioner  to  make  the  contract  In  qne»- 
tion  included  by  implication  the  right  to  aet- 
tie  and  adjust  all  dispute  arising  concerning 
it;  and,  in  the  absence  of  fraud,  tbe  settle- 
ment made  by  him  with  the  plaintiff,  for  fail- 
ure to  return  the  bay  horse  in  0ie  oiMidltloo 
required  by  the  terms  of  the  contract,  is  con- 
clusive and  binding  upon  .the  town.  BUlings 
V.  Kneen,  57  Vt  428 ;  Todd  v.  Blrdsall.  1  Cow. 
(N.  Y.)  260,  13  Am.  Dec.  522;  Supervisor  v. 
Stimson,  4  HIU  (N.  Y.)  136;  Thioop  on  Pub- 
lic Officers,  {  544.  See  Burton  v.  City  of  Rut- 
land, 87  Vt  224,  88  AtL  728.  It  foUows  that 
the  sum  due  to  the  plaintiff  by  the  terms  of 
such  settlement,  was,  in  contetiiplation  of  law, 
money  extended  upon  the  highways,  as  mudi 
so  as  the  regular  per  diem  paid  for  the  use 
of  the  horses,  and  it  falls  within  tbe  provi- 
sions of  .the  statute  directing  the  road  com- 
missioner to  draw  an  order  on  tbe  town 
treasurer  to  pay  the  patty  entitled  tbereta 
P.  S.  3960,  as  amended  by  No.  126,  Laws  of 
1910. 

[I]  The  section  of  the  statute  last  dted, 
provides  that  the  person  in  whose  favor  sndi 
order  is  drawn  shall  duly  indorse  tbe  order, 
before  receiving  the  amount  of  the  same. 
So  when  the  plaintiff  presented  the  order 
in  question,  duly  indorsed,  to  the  treasurer 
of  the  town  for  payment,  and  its  payment 
was  refused,  the  cause  of  action  against  the 
town  was  complete.  The  plaintiff  had  per- 
formed bis  part  ot  the  special  contract,  and 
the  sum  due  him  (for  failure  to  redeliver 
the  bay  horse  in  tbe  condition  specUled  hi 
tlie  contract)  had  beoi  agreed  upon  between 
him  and  the  road  oommissioner,  so  that  noth- 
ing remained  to  be  done  except  for  the  de- 
fendant to  pay  the  sum  for  which  the  order 
was  given.  In  these  drcumstancas,  general 
assumpsit  will  lie.  Way  v.  Wakefield,  7  Vt 
228;  RoytUton  v.  Boyalton  ft  W.  Turnpike 
Co.,  14  Vt  311;  Mattocks  v.  Lyman,  16  Vt 
113;  Bradley  v.  Phillips,  52  Vt  617;  War- 
ren V.  Caryl,  61  Vt  331,  17  AtL  741. 

The  motion  for  a  directed  verdict  was 
properly  overruled. 

[7]  It  is  said  that  when  the  order  was  pre- 
sented for  payment,  the  funds  appropriated 
for  tbe  repairs  of  highways  were  exhausted. 
Assume  this  to  be  so,  they  were  not  exhaust- 
ed when  the  contract  with  the  plaintiff  was 
entered  into,  and  the  statute  upon  which  de- 
fendant relies  in  this  respect  (P.  S.  3868)  does 
not  relieve  the  town  from  liability  thereon. 
This  statute  provides,  in  part,  that: 

"When  the  road  commisBioner  has  ezpmdeil 
the  mone^  appropriated  by  the  town  for  the  ic- 
pair  of  highways,  and  the  amount  thereof  ia  not 
sufficient  to  complete  tbe  ordinary  repairs  of 
such  highways,  he  shall  notify  one  of  the  select- 
men of  such  insufficiency.  •  *  •  The  town, 
after  the  giving  of  sodi  notice,  shall  not  be 
chargeable  with  the  expense  of  the  ordinary  re- 
pairs of  its  highways  unless  incurred  under  die 
direction  of  the  selectmen." 

Reliance  is  placed  upon  the  last  sentence 
quoted.    Xet  that  Is  only  to  the  eHeet  that 


Digitized  by 


Google 


VW 


aosiiAirr  ▼.  towk  of  Calais 


755 


the  town  shall  not  be  chargeable  with  the 
expense  of  such  repalra  made  after  snch 
notloe  to  the  selectmen,  unless  Incurred  un- 
der tlieir  direction.  It  haa  no  reference  to 
expense  of  repairs  made  by  the  road  com- 
mlBsloner  before  giving  such  notice  and  at  a 
time  when,  by  statute,  he  la  bound  to  act  Ir- 
iwyectlye  of  the  selectmen^ 

[t]  The  pmintur  testified  to  the  three  hors- 
es being  returned  by  the  load  commUudooer. 
His  coimsel  then  offered  to  show  that  the 
road  commlsBioner  eaid  he  could  not  take 
tbe  other  horse  home,  and  that  later  he 
woald  take  the  horse  back  and  settle  with 
the  plaintiff  for  the  use  of  the  horse  and  the 
Injury  to  him  by  way  of  being  run  down. 
The  offer  was  admitted  subject  to  objec- 
tion and  exception  on  the  ground  that  no  re- 
covery for  injury  to  the  horse  ooold  be  had 
in  this  action.  The  witness  then  stated  that 
tbe  road  commissioner  said  the  horse  got 
hurt  on  the  road,  and  he  was  unable  to  take 
him  home,  eta  It  Is  now  said  that  it  was  er- 
ror to  allow  the  plalntlfl  to  testify  to  the 
statement  of  the  commissioner  that  the  hoise 
got  hurt  on  tbe  road,  that  such  a  declaration 
ooold  not  bind  the  town.  This  objection  was 
not  made  below,  and  it  is  not  eonsldexed. 
The  objection  there  made  la  not  briefed. 

[1-11]  The  record  shows  that  before  mak- 
ing the  settlement  with  the  plaintiff,  the  road 
commissioner  talked  with  the  seveiral  select- 
men of  the  town  concerning  the  matter,  but 
that  at  no  time  did  he  have  talk  with  them 
abont  It  when  they,  or  a  majority  of  them, 
were  together;  that  they  severally  told  the 
commlBsIoner  that  he  had  hired  the  horse, 
and  expressed  the  opinion  that  probably  it 
would  be  better  In  the  end  to  settle  for  It 
The  defendant  requested  the  court  to  charge 
that  the  selectmen  had  the  right  to  refuse  to 
provide  funds  for  the  payment  of  the  order 
tn  question.  Such  a  charge,  in  substance, 
waa  given,  with  a  modiflcatioD,  however, 
that  It  would  not  apply  if  the  Jury  should 
find  that  the  settlement  with  the  plaintiff 
was  made  by  the  direction  of  the  selectmen, 
in  which  event  the  order  would  bind  the  town, 
and  they  would  have  no  right  to  refuse  to 
pay  it.  Exception  was  saved  to  the  refusal 
of  the  court  to  charge  as  requested,  and  to 
the  charge  as  given.  As  seen  from  what  we 
have  already  said,  tbe  validity  of  the  order 
and  the  defendant's  liability  thereon,  do  not 
depend  upon  such  direction  by  the  select- 
men; and  their  refusal  t<^provide  funds  with 
which  to  pay  it  does  not  defeat  the  plaintiff's 
right  of  recovery.  The  settlement  made  was 
one  within  the  province  of  the  road  commis- 
sioner alone,  and  advice  or  direction  from  the 
selectmen  looking  toward  it  could  add  noth- 
ing to  its  legal  effect.     Moreover,  nothing 


said  by  the  selectmen  severally,  each  actlnf 
Independently  of  the  others  or  either  of  them, 
could  affect  the  town.  P.  S.  3;  Hodges  v. 
Thacher,  23  Vt.  456 ;  First  National  Bank  v. 
Mount  Tabor,  52  Vt  87,  36  Am.  Rep.  734;  In 
re  Thorpe,  64  Vt.  398.  24  Ati.  991;  Town 
of  St  George  v.  Tilley,  87  Vt  427,  89  AU. 
474.  There  was  no  evidence  that  any  one  of 
the  selectmen,  in  saying  what  he  did  to  the 
road  commissioner,  was  acting  under  au- 
thority from  the  other  two.  See  Mudgett  v. 
J(riinson,  42  Vt  428;  Hunkins  v.  Johnson,  45' 
Vt  131.  The  request  was  unsound  in  prin- 
ciple, as  were  also  the  instructions  given 
on  the  subject-matter  of  the  request  But 
the  Instructions  were  more  favorable  to  the 
defendant  than  It  was  entitled  to  have  them. 
Consequently  the  error  was  without  preju- 
dice, to  the  exceptor,  and  forms  no  basis  for 
a  reversal.  Brwin  v.  Stafford,  4&  Vt.  390. 
This  dispoaeN  of  ocooptiona  1.  2,  4,  6^  6«  and 
7  to  the  charge. 

[12]  Tbe  court  called  the  attention  of  tbe 
Jury  to  the  claim  of  defendant's  counsel 
that  at  the  time  the  order  in  suit  was  drawn, 
there  was  an  excess  of  expenditures  over 
actual  appropriation  for  the  repairs  of  high, 
ways,  to  an  amount  named;  but  that  plain- 
tiff's counsel  claimed  otherwise,  referring  to 
the  evidence.  The  court  then  Instructed  the 
Jury  that  if  the  selectmen  gave  directions 
to  the  treasurer  to  pay  all  orders  drawn  by 
the  road  commissioner  except  this  one  to  the 
plaintiff,  and  they  were  so  paid,  and  If  there 
was  left  a  fund  "which  could  have  been  ap- 
plied to  the  payment  of  this  order,  then  It 
was  proper"  so  to  apply  It  To  this  defend- 
ant excepted.  Saying  nothing  of  the  fact 
that  this  question  had  no  bearing  on  the 
plaintiff's  right  of  recovery,  the  exception  is 
without  merit  The  word  "could"  as  there 
used  by  the  court  means  the  same  as  "could 
lawfully,"  and  when  so  understood,  the  con- 
dualon  of  the  court  inevitably  fSollowa.  This 
is  mndi  Uke  the  holding  In  Solomon  v.  Mnl- 
liner,  83  L.  T.  Rep.  493,  where  the  words 
"which  could  have  been  commenced  in  the 
county  court"  were  read  by  the  Master  of 
the  Rolls  as  meaning  "properly  commenced." 

[IS]  Exception  was  taken  to  the  charge 
that  the  amount  of  tbe  order  (which  Included 
interest  thereon)  was  the  measure  of  dam- 
ages, and  it  la  urged  that  the  value  of  the 
horse  was  the  true  measure.  This  position  Is 
untenable;  it  overlooks  the  binding  effect 
of  the  acta  of  the  road  commissioner  ih  ad- 
Justing  the  matter  with  the  plaintiff  and 
giving  the  order  accordingly. 

The  foregoing  la  ^ect  disposes  of  all  the 
exceptions  upon  which  defendant  relies  in  lt» 
brlet 

Judgment  affirmed. 
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GEARS  ▼.  RTAN. 

<Super]or  Court  of  Delaware.     Kent     March 

2, 1916.) 

1.  APFXABAITCX  €=»24  —  CUBIRO  Deiect  is 

Sebvicb. 

Appearance  of  defendant  cured  any  defect 
la.  the  serTice,  if  not  sufficiently  long  before  tbe 
return. 

lEd.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  118-143;    Dec.  Dig.  <e=>24.] 

2.  Justices  ov  thk  Peace  e=»208— Cektioka- 

BI— RECOBD— ADJOUBNKBWr— "MUTDXL  COW- 
8KNT." 

From  the  record  reciting  that  a  second  ad- 
journment by  a  justice  was  by  "mutual  con- 
sent," it  is  to  be  taken,  in  the  absence  of  any- 
thing to  the  contrary,  that  it  was  made  on  the 
agreement  and  request  of  both  parties. 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  807-817;  Dec  Dig. 
«=3208. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mutual  Consent.] 

3.  Justices  of  the  Peace  ^=3124  — Cebtio- 
babi  —  rxcobd  —  judouent—  sobptusagb 
— Defadlt. 

Tlie  words  "by  default"  are  to  be  treated 
as  surplusage,  and  a  justice's  judgment  consid- 
ered one  on  hearing,  the  record  showing  that 
on  the  day  to  which  adjournment  was  had  by 
mutual  consent,  plaintiff  did,  and  defendant  did 
not,  appear,  ana  the  justice  proceeded  to  hear 
the  case  in  defendant's  absence,  and  after  hearing 
"the  proofs  and  allegation*  of  plaintiff  under  oath, 
and  maturely  considering  the  same,"  therenpoa 
entered  judgment  "by  default"  for  plaiutifl 
against  defendant 

[Ed.  Note.— For  other  cases,  see  Justices  o( 
the  Peace,  Cent  Cig.  H  SB^,  S03,  394;  Dec. 
Dig.  «=s»124.] 

Action  before  a  justice  of  tbe  peace  by 
William  T.  Byan  against  Cyrus  P.  Gears  for 
professional  services  and  for  goods  sold, 
and  delivered.  Judgment  for  plaintiff,  and 
defendant  brings  certiorari.    Affirmed. 

Argued  before  BOYCS  and  RICE,  JJ. 

Thomas  .0.  Frame,  Jr.,  of  Dorer,  for  plain- 
tiff. Ayies  J.  Stockly,  of  Wilmington,  and 
James  M.  Satterfleld.  of  Dover,  for  defend- 
ant 

The  principal  exceptions  were: 

"First,  it  does  not  appear  on  what  date  the 
constable  made  the  return  of  the  writ  of  sum- 
mons, it  appearing  from  the  record  that  the 
writ  of  summons  was  returnable  June  28,  A.  D. 
1915." 

"Third,  the  record  does  not  disclose  upon 
whose  application  the  second  postponement  was 
made,  that  is,  it  does  not  show  whether  the 
plaintiff  or  defendant,  or  either  of  them,  applied 
for  the  same, — it  appearing  from  the  record  'by 
mutual  agreement  another  postponement  untu 
Wednesday,  July  14,  1916.'  '^ 

"Sixth,  it  appears  from  the  record  that  the 
justice  of  the  peace  gave  judgment  by  default 
which  was  error,  and  he  should  have  given  Judg- 
ment on  a  hearing,  the  defendant  having  ap- 
peared." 

BOTCE,  J.,  deUverlng  the  opinion  of  tbe 
court: 

[1]  Summons  was  Issued  in  this  case  on 
June  22  returnable  on  June  28,  1915.  Per- 
sonal service  was  made,  but  the  return  did 


not  disclose  when  ttwas  made.  Whether  tbe 
service  was  made  fully  fonr  days  before  the 
return  Is  unimportant,  since  tbe  defendant 
appeared,  which  cured  any  defect  In  the  serr- 
ice. 

[2,  3]  The  first  adjournment  was  made  on 
application  of  the  defendant,  and  the  second 
adjournment  was  made  "by  mutnal  agree- 
menC  In  the  absence  of  anyOilng  to  tbe 
contrary,  It  Is  to  be  taken  that  this  adjourn- 
ment was  made  upon  the  agreemoit  and  le- 
quest  of  both  parties;  On  the  day  to  which 
the  second  adjournment  was  made  tbe  rec- 
ord shows  that  the  plaintiff  appeared,  and 
that  the  defendant  failed  to  appear;  that  the 
justice  proceeded  to  hear  the  case  In  the  ab- 
sence of  tbe  defendant,  and  after  hearing  "the 
proofs  and  allegations  of  tbe  plaintiff  under 
oath,  and  maturely  considering  tbe  same,"  he 
did  thereupon  enter  judgment  "by  default" 
in  favor  of  the  plalntlfl  and  against  the  de- 
fendant We  think  that  tbe  words  "by  de- 
fault," In  view  of  tbe  state  of  the  record,  may 
be  treated  as  surplusage,  and  that  tbe  judg- 
ment rendered  "upon  proofii  and  allegations" 
is  vaUd. 

We  overrule  the  exception  and  affirm  the 
judgment  below. 


JONES  V.  SAVIN. 

(Superior  Court  of  Delaware.    Kent    Feb.  21, 
1916.) 

1.  EsTOPPKi,  «»94— SAtxs  *=»47T— "BQtriTA- 

BIX    BSTOPPEI,"    —   CONDITIONAI.    SAUS  — 

What  CoNSXiTxn?Es—" Waives." 

Plaintiff,  who  sold  a  cow  under  an  agree- 
ment that  title  should  remain  in  him  until  the 
purchase-money  note  was  paid,  allowed  the  buy- 
er's vendee  to  dispose  of  the  animal  to  defendant 
at  a  public  sale  without  asserting  his  title. 
Thereafter,  the  note  not  being  paid,  ne  attempt- 
ed to  recover  the  cow.  Beld  that,  as  It  did  not 
appear  defendant  knew  of  his  claim  or  acted  up- 
on his  follure  to  give  notice,  plaintiff  is  not  pre- 
cluded from  claiming  the  cow  by  "equitable  es- 
toppel," which  arises  when  the  purpose  or  natu- 
ral eonsequences  of  a  ];)er8on*s  representations 
or  conduct  Is  to  induce  another  to  do  or  omit 
some  act  which  would  be  to  his  detriment  but 
such  acts  tend  to  show  a  waiver  of  any  right  to 
assert  title  to  the  animal ;  a  "waiver"  being  an 
intentional  relinquishment  of  a  known  right  or 
such  c<Hiduct  as  warrants  an  inference  of  such 
intentjciting  Words  and  Phrases,  Waiver ;  see, 
also.  Words  and  Phrases,  First  and  Second  Se- 
ries, Estoppel  in  Pais). 

tea.  Note.— For  other  eases,  see  ElstoppeL 
Gent  Dig.  f|  245-247,  27&-284 ;  Dec  Dig.  <r» 
94;  Sales.  Cent  Dig.  U  1411-1417;  Dec.  Dig. 
<S=»477.] 

2.  Ba-lm  «=»477— CONOinoNAi.  Sai.es— Right 
TO  Retake  Animal. 

Whether  the  seller  of  a  cow  who  reserved 
title  until  the  purchase  money  was  paid  waived 
his  right  to  retake  the  animal  by  allowing  the 
buyer's  vendee  to  sell  to  defendant  at  ^ubUc  sale^ 
not  disclosing  his  title,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  1411-1417;  Deo.  Dig.  «=s>477.] 

3.  Sauis  «=>477— CoNnmoNAi,  Saiss— Coir* 

BTBUCTION. 

Conditional  sales,  being  secret  agreements, 
are  not  favored,  and  will  be  held  absolute  when- 
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eT*r  any  fkcts  or  drcumatanoM  «e  proved  which 
show  the  original  vendor  has  waived  hia  right 
to  retake  the  property;  an  aasignment  of  the 
purchase-money  note  or  the  vendor's  consent  to 
the  disposal  of  the  property  showing  a  waiver. 

[Bd.  Note.— For  other  cases,  see  ^ales,  €Mnt 
Dig.  U  1411-1417;   Dec.  IMg.  «=>477.] 

Replevin  by  Howard  T.  Jones  against  Balph 
Savin.  There  was  a  verdict  for  plaintiff, 
and  defendant  moved  ttxc  new  triat  New 
trial  granted,  and  verdict  set  aside. 

AigaeA  before  I^liNNBWILI/,  C.  X,  and 
BOYCE,  J. 

Arley  B.  Magee,  ot  Dover,  for  'ptelntifl. 
W.  Watson  Harrington,  of  Dover,  for  defend- 
ant. 

The  defendant  moved  that  the'  verdict  be 
set  aside  and  a  new  trial  granted,  because: 

"The  court  in  the  trial  of  the  cause  ordered 
stricken  from  the  record  all  testimony  presented 
on  the  part  of  the  defendant  which  tended  to 
show  that  the  plaintiff  was  present  at  the  pub* 
lie  sale  of  the  cow  in  controversy  in  the  cause 
as  the  property  of  Enoch  Johnson,  and  gave  no 
notice  at  such  sale  that  he  claimed  title  to  said 
cow,  but  on  the  contrary  permitted  the  cow  to 
be  purchased  by  the  defendant  under  the  belief 
that  Johnson  was  the  owner." 

The  court,  when  the  above  mentioned  tes- 
timony was  stricken  from  the  record,  were 
not  clear  that  the  ruling  was  correct,  and 
fbr  that  reason  gnggeeted,  after  ttie  verdict, 
that  a  motion  for  a  new  trial  might  be  made 
In  order  that  the  question  could,  be  more 
carefully  considered. 

The  following  facts,  dteclosed  by  the  tes- 
timony, were  uncontroverted: 

On  March  12,  1914,  the  plaintiff  sold  to 
one  Snyder  the  cow  tn  question  for  fifty  doH- 
lars,  taking  the  purchase's  note  for  the 
price:  The  note  was  for  stzty  days,. and  pro- 
vided that  the  title  to  the  cow  should  remain 
in  Jones  until  the  note  was  paid.  Snyder 
sold  the  cow  to  Enoch  JohnscHi,  and  fourteen 
days  after  the  conditional  sale  by  Jones,  the 
cow  was  sold  to  the  defendant,  at  a  public 
sale,  as  the  property  of  Jotmson.  The  plain- 
tiff was  preseut  at  the  'sale  and  knew  that 
the  cow  was  offered  as  the  property  of  John- 
son. He  made  no  objection  to  the  sale  and 
gave  no  notice  of  hijs  title  or  interest. 

The  cow  was  struck  off  to  the  defendant 
the  plaintiff  remaining  all  the  time  silent 

The  note  given  by  Snyder  to  Jones  was 
not  paid  at  maturity,  and  the  plaintiff  there- 
opon  Issued  bis  writ  of  rei)Ievln  and  took 
tlie  cow  from  the  possession  of  the  defend- 
ant The  questions  of  law  presented  appear 
In  the  opinion. 

PENNEWILL^  O.  3.,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

The  questions  o£  law  raised  In  the  case, 
are: 

[1,2]  First  was  the  plaintiff,  because  of 
his  failure  to  give  notice  of  his  title  at  the 
sale,  afterwards  estopped  from  asserting  any' 
claim  to  the  cow  under  his  contract  with 
Snyder;  and  second,  if  not  estopped,  wheth- 


er he  did,  by  his  oonduct-  or  silence  at  the 
sale,  waive  any  right  he  itaA  to  take  the  cow 
from  the  purchaser? 

We  do  not  And  on  defendant's  brief  anjr 
case  of  conditional  sale  wherein,  the  plain- 
tiff failed  to  recover  because  of  the  law  of 
estoppel,  unless  Re  Blnford,  3  Hughes,  304, 
Fed.  Oas.  No.  1,411a,  be  such  a  case.  There 
the  plaintiff  was  held,  on  appeal,  to  be  es- 
topped from  claiming  the  property  because 
he  had  "silently  allowed  the  vendee,  first,  to 
make  a  deed  of  trust  of  the  property,  then 
to  convey  it,  and  finally  allowed  it  to  be  sold 
for  ;tbe  benefit  of  the  creditors  of  the  sub- 
vendee."  In  that  case  the  court  said  there 
was  not  BUfllelatt  proof  of  an  "express  agree- 
ment of  conditional  sale,"  and  even  If  there' 
was  the  plaintiff  was  gollty  of  laches.  It  Is 
apparent  that  the  snb^vendee  was  aware  of 
the'  jplatntUTs  claim,  and  may  have  been  In- 
fluenced to  buy  because  he  made  no  objec- 
tion to  Ihe  sale.  This  fact  distinguishes  that 
case  from  the  present  one.  The  Blnford  Case 
is  a  very  extreme  one  because  it  does  not  af- 
firmatively appear  that  the  plaintiff  knew  of 
the  giving  of  the  deed  of  trust,  or  of  the  sale, 
by  the  vendee. 

In  Roseberry  v.  B.  &  L.  Ass'n,  17  Colo. 
App.  448,  68  Pac.  1068,  waiver  is  defined  as 
an  implied  consent  by  a  failure  to  object 

"A  waiver  may  be  created  by  acts,  conduct  or 
declarations,  insufficient  to  create  a  technical 
estoppel."  8  Words  and  Phrases,  7876,  7377; 
see,  also,  40  Cyc  257,  note  82. 

While  there  must  ordinarily  be  an  Inten- 
tion to  waive  a  right,  In  a  technical  waiver, 
such  intention  may  be  shown  by  the  acts  and 
conduct  of  the  party,  includlhg  his  silence 
under  circumstances  which  require  him  to 
speak.  Dale  v.  Con.  ,1ns.  Ca,  95  Tenn.  88,  31 
S.  W-  266-269. 

There  is  a  good  deal  of  confusion  in  the 
cases  regarding  the  dlsttaction  between  es- 
toppel and  waiver,  and  courts  have  some- 
times treated  them  as  meaning  the  8{^ne 
thing,  as  convertible  terms.  While  there  is 
similarity  between  the  two  doctrines,  there 
are  also  essential  differences.    . 

A  waiver  is  an  intentional  reUnqulshment 
of  a  known  right  or  such  conduct  as  warrants 
an  Inference  of  such  intent  Dale  v.  Con.  Ins^ 
Co.,  95  Tenn.  38,  31  S.  W.  266;  Frazer  v. 
-ffiJtna  LUe  Ins.  Co.,  114 -Wis.  6K),  90  N.  W. 
476;  40  Cyc  263,  notes  20  and  21;  Words 
and  Phrases,  7376,  7379. 

An  equitable  estoppel  arises  when  the  pur- 
pose or  natural  consequence  of  a  person's  rep- 
resentations or  conduct  is  to  Induce  another 
person  to  do,  or  omit  some  act  the  4oing  or 
omission  of  which  would  turn  out  to  his 
detriment 

Waiver  depends  upon  what  one  Intended  to 
do  himself.  Estoppel  rather  upon  what  he 
caused  his  adversary  to  do.  Fairbanks,  M.  & 
Ca  V.  Baskett  98  Mo.  App.  63,  71  S.  W.  lUS ; 
Kennedy  t.  Manry,  6  Ga.  App.  816,  66  S. 
E.  29. 
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In  McC!ormlck  y.  Ins.  Co.,  80  Cal.  200,  24 
Pac.  10(^,  the  conrt  said : 

"An  essential  element  of  estoppel  of  this  char- 
acter is,  that  one  part7  shoaU  have  relied  upon 
the  conduct  of  the  other,  and  [should  have]  been 
induced  hy  it  to  put  himself  in  such  a  position 
that  he  would  be  injured  if  the  other  should  be 
allowed  to  repudiate  his  action." 

And  this  seems  to  be  sustained  by  the  deci- 
sions of  our  own  state.  Bank  of  W.  &  B.  v. 
WoUaston,  3  Har.  90;  Marvel  ▼.  Ortllp,  8 
DeL  Cb  9 

In  Ubby  t.  Haley,  91  Me.  331,  39  Atl.  1004, 
the  court  said : 

"If  this  distinction,  however,  be  regarded,  then 
it  loeically  follows  that  waiver  is  a  matter  of 
fact  for  the  jury,  to  say  what  did  conduct  mean  ? 
What  does  it  simiify?  Does  it  snow  a  voluntary 
abandonment  of  some  right?  If  yes,  then  the 
party  has  waived  it,  and  cannot  regain  it.  But 
If  the  conduct  misleads,  deceives,  then  the  law 
visits  the  consequences  upon  him  who  baa  caus- 
ed the  mischief,  and  declares  an  estoppel." 

We  are  unable  to  find  from  the  testimony 
in  this  case  that  the  defendant,  when  be 
bought  the  cow  at  the  sale  of  Johnson's  prop- 
erty relied  upon  the  conduct  of  the  plaintiff. 
There  is  nothing  to  show  that  be  was  induced 
to  make  the  purchase  because  of  the  plain- 
tiff's silence,  or  that  he  even  knew  of  the 
plaintiff's  claim. 

While  the  court  do  not  think  the  conduct 
or  silence  of  the  plaintiff,  at  the  sale,  con- 
stituted an  estoppel,  we  are  of  the  (q>lnion 
that  It  tended  to  show  bis  consent  to  the  sale, 
a  waiver  of  bis  right  to  retake  the  property, 
and  an  election  to  rely  upon  the  security  of 
bis  note. 

Adopting  the  language  of  the  court  In  the 
Llbby  Case,  we  say : 

*Waiver  is  a  question  of  fact,  depending  upon 
the  circumstances  of  each  particular  case,  and 
we  therefore  submit  that  as  the  evidence  in  this 
case  certainly  tended  to  show  a  waiver  ot  a, 
right  to  retake  the  property  on  the  part  of  the 
conditional  vendor,  it  should  have  been  submitted 
to  the  jury,  and  was  improperly  stricken  from 
the  record," 

[3]  This  conclusion  Is  in  harmony  with  our 
own  cases  In  which  the  court  have  held, — 

That  conditional  sales,  being  secret  agree- 
ments, are  not  favored,  and  they  will  be  held 
to  be  absolute  whenever  any  facts  or  circum- 
stances are  proved  which  show  that  the  origi- 
nal vendor  has  waived  his  right  to  claim 
the  property. 

The  assignment  of  the  note  given  for  the 
purchase  price  has  been  held  to  be  a  fact 
from  which  the  jury  might  draw  such  Infer- 
ence. A  conditional  sale  of  property  to  a  per- 
son engaged  in  selling  such  property  has  been 
held  to  contain  an  implied  assent  that  the 
vendee  might  convey  to  bis  vendee  a  good 
and  absolute-  title  to  the  property  sold.  A 
failure  to  retake  tbe  property  for  an  unrea- 
sonable time  after  default  In  payment  has 
been  held  in  several  cases  to  be  evidence  of 
waiver. 

In  the  case  of  Bank  of  W.  &  B.,  above  re- 
ferred to,  the  court  said : 


"We  are  decidedly  of  opinion  that  the  dmii- 
Btances  relied  upon  are  no  estoppel,  but  are  nut- 
ters of  evidence  and  discussion  before  tbe  jurj." 

It  is  ordered  that  tbe  verdict  be  set  aside, 
and  a  new  trial  be  grafted. 


STATE  ▼.  VlStDEBAMO. 
(Court  of  General  Sessions  of  Delawaie^    New 
CasUe.    Not.  16,  191S.) 

1.  iRTOXiCATUia  LIQI70X8  ^»288— Cbduhil 
PaosECUTioNa— Questions  fob  Jubt. 

On  a  trial  for  selling  a  larger  quantity  of 
lager  beer  than  was  permitted  by  aefendaDt'i 
license,  where  there  was  some  testimony  thit 
the  beer  delivered  to  the  purchaser  was  lajtr 
beer,  whether  it  was  sufficient  to  establish  tliis 
fact  was  for  the  jury,  and  not  for  the  coon, 
to  determine. 

[Ed.  Note.— For  other  cases,  see  Intoxicadu 
laquors,  Cent  Dig.  jS  324^^330;   Dec.  Dig.  «= 

2.  iNTOXZOATINa    LlQUOBS   ^S>236— EVIDEKa 

— Deobee  of  Pboof  Requibed. 

On  a  trial  for  selling  a  larger  quantity  of 
lager  beer  than  was  pennitted  by  aefendant'i 
license,  whe^er  the  liquor  sold  was  lager  beer 
was  a  maternil  fact  to  be  proved  to  the  satisfac- 
tion of  the  jury  beyond  a  reasonable  doubt,  u 
every  other  material  fact  must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Intoxiciting 
lianors.  Cent  Dig.  ${  800-822;  Dee.  Dig.  «=» 

3.  iHTOXIOATIRe   LmUOBB   «E9286-ETIDI1ICE 
— ClBCUMSTANTIAI.  BVIDBNCB. 

On  a  trial  for  unlawfully  selling  lager  beei, 
the  question  whether  the  liquor  sold  was  lager 
beer  might,  like,  any  other  material  fsct,  be 
proved  by  either  direct  or  circnoutantial  en- 
denoe. 

[Ed.  Note.— For  other  cases,  see  Intozicatiiig 
I/quors,  Cent  Dig.  {{  300-322 ;  Dec  Dig.  «=> 

4.  iNToxiCATrNO  liiQUOBS  «=>19e— Ckiuisal 
OrFEHBEB— PtTNisBiiERT— Stathtobt  Pion- 

BIORB. 

Act  April  10,  1873  (14  Del  liawa,  c.  418) 
entitled  "An  act  regulating  the  sale  of  intoxicat- 
ing liquors,"  provided  in  section  19  that  the  sale 
of  such  liquors  otherwise  than  as  therein  pro- 
vided should  be  a  misdemeanor,  and  that  anr 
person  ccmvicted  thereof,  when  no  other  specific 
penalty  was  therein  provided,  should  pay  a  fine. 
Act  April  6, 1881  (16  Del.  Laws,  a  384).  endtM 
"An  act  for  the  suppression  of  intemperaiice," 
provides  in  section  12  that  every  violation  of 
any  provision  thereof,  or  of  any  other  act  regn- 
lanng  the  sale  of  intoxicating  liquors,  shaO  be 
^  misdemeanor,  and  that,  where  no  other  specific 
penalty  is  therein  provided,  the  offender  sbaO 
pay  a  fine,  and  shall  also  be  imprisoned  for  not 
less  than  one  and  not  more  than  six  montlis, 
and,  if  a  licensee,  shall  also  forfeit  his  Ucchk 
Section  19  of  the  earlier  act  was  not  earned 
into  the  Revised  Code  of  1915.  Uel^  that  tlie 
act  of  1881  provides  for  every  violation  of  tbe 
liquor  laws  covered  by  section  19  of  the  earlier 
act,  and  is  inconsistent  therewith,  and  hence 
section  19  is  repealed  by  the  later  act  especiallT 
as  It  is  fair  to  aasume  that,  when  the  Legiab- 
ture  dealt  with  the  subject  of  the  sale  of  ia- 
toxicating  liquors  in  enacting  the  new  Code, 
they  intended  that  Code  to  contain  Oe  whole 
law  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Intoxieativ 
Liquors,  Cent  Dig.  |  216;   Dec  Dig.  «=>196.J 

5.  Statutes  «=»161— Imflieo  Befeal. 

Where  a  later  act  embraces  the  snbject- 
matter  of  an  earlier  act  and  covers  it  folly  and 


^s>Far  othwr  caaea  see  same  topic  and  KBY-NUMBER  In  all  Ke7-Nnmber*d  Dis«eU  and  Iad«x« 


Digitized  by 


Google 


Dd.) 


:  STATE  ▼.  VERDBRAMO 


TSS 


completely,  tlie  eirlier  act  Is  ImpHedly  repealed, 
though  not  expressly  and  specifically  repealed. 

[Ed.  Note.— For  other,  casesi  see  Statutes, 
Cent.  Dig.  SS  230-234 ;    Dec  Dij(.  <S=»161.] 

Generoso  Verderamo  was  Indlctcfd  for  sell' 
Ing  intozlcatiiig  llqaor  without  a  license. 
Verdict  of  guilty. 

Argued  before  VVSSNEVflLh,  C.  X,  and 
BOYCB  and  BJGE),  JJ. 

Annon  D.  Chaytor,  Jr.,  Deputy  Atty.  Oen., 
for  the  State.  Robert  H.  Richards  and 
Leonard  HL  Wales,  both  of  Wilmington,  for 
accused. 

The  Indictment  charged  Generoso  Verder- 
amo, a  licensee,  with  selling,  on  the  twenti- 
eth day  at  April  of  the  present  year,  thirteen 
cases  of  lager  beer  to  one  Joseph  Le  Frieri 
(in  quantity  between  four  and  five  barrels) 
while  his  license  authorized  him  to  sell  in 
quantities  not  less  than  three  quarts  nor 
greater  than  one  barrel.    Verdict  of  guilty. 

PBINNEWIUi,   O.  J.,  charging   the  Jury: 

Oentlemen  of  the  Jury:  Generoso  Verder- 
amo, the  accused,  is  charged  in  the  indict- 
ment with  selling  to  one  Joseph  Le  Frieri 
on  the  twentieth  day  of  April  of  the  present 
year,  in  this  dty,  a  quantity  of  lager  beer 
greater  than  one  barrel. 

[1-3]  It  is  admitted  that  the  defendant 
bad  a  license  to  sell  lager  beer  in  quantities 
as  great  as  a  barrel  but  not  greater.  So 
that,  before  you  can  find  him  guilty  you  must 
be  satlsfled  from  the  evidence  beyond  a  rea- 
sonable doubt  that  he  sold  a  greater  quanti- 
ty than  a  barrel.  We  decline  to  instruct  you 
to  find  a  verdict  of  not  guilty  as  requested 
by  accused's  counsel,  because,  as  he  claims, 
there  is  no  proof  that  the  beer  delivered  to 
Le  Frieri  was  lager  beer.  We  think  there 
Is  some  testimony  upon  this  point,  but 
whether  It  is  sufficient  to  establish  the  fact 
that  it  was  lager  beer  is  for  the  jury  and  not 
for  the  court  to  detennine.  Whether  the 
contents  of  said  bottles  was  lager  hew  is  a 
material  fact  in  the  case,  and  must  be  proved 
to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt,  a^  every  other  material  fact 
In  the  case  must  be  proved,  before  the  Jury 
can  find  the  accused  guilty.  This  fact  how- 
ever, like  any  other  material  fact,  may  be 
proved  by  either  direct  or  circumstantial 
evidence,  but  if  proved  by  dther  character 
of  evidence  the  proof  must  satisfy  the  jury 
beyond  a  reasonable  doubt. 

If  yon  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  did  sell, 
as  alleged  in  the  indictment,  lager  beer,  in  a 
quantity  greater  than  a  barrel,  your  verdict 
should  be.  guilty.  If  you  do  not  so  believe 
your  Tendict  should  be  not  guilty. 

Verdict,  guilty. 

When  the  court  was  about  to  Impose  sen- 
tence, counsel  f<»-  the  accused  asked  that 
sentence  be  Imposed  under  seotlon  19,  Re- 
vised  '':k>de   <1893),  416,  providing  tor  the 


payment  of  a  fine  only;  and  not  under  sec/ 
tion  12,  Id.  410,  providing  for  the  payatent 
of  a  fine,  imprisonment,  and,  if  a  licensee, 
the  forfeiture  of  the  lieenae.  Attention  was 
directed  to  the  fact  that  the  former  section 
had  not  been  re-enacted  into  the  Revised 
Code  of  Wim,  but  it  was  urged  that  said  sec- 
tkm  was  still  in  force. 

Argument  for  the  Accused. 

The  question  involved  In  the  present  dis- 
cussion relates  to  the  penalty  to  be  imposed' 
for  the  violation  of  a  liquor  merchant's  li- 
cense, authorized  by  the  Act  of  April  19, 1909 
(chapter  126,  volume  25,  Laws  of  Delaware, 
280),  which  was  an  act  to  amend  chapter  418, 
volume  14,  Laws  of  Delaware,  892  (1873), 
entitled  "An  act  regulating  the  sale  of  la. 
toxicating  liquors,"  Revised  Code  (1893),  41S. 

Prior  to  the  adoption  of  the  Revised  (Tode 
of  1916,  the  penalty  for  violating  the  last 
mentioned  act  was  provided  for,  as  follows: 

"Section  19.  The  sale  of  intoxicating  liqnors 
odierwiiie  than  as  herein  provided  shall  be  a  mis- 
demeanor, and  any  person  convicted  thereof, 
and  where  no  other  specific  penalty  Is  herein 
provided,  shall  forfeit  and  pay  a  fine  of  not  less 
than  fifty  nor  more  than  (ne  hundred  dol- 
lars   »  Tl    •>' 

The  decision  of  this  court.  In  State  v.  Mun- 
dy,  1  Boyce,  40,  74  Atl.  877,  construing  the 
application  of  this  section,  was  in  line  with 
the  practice  previously  observed  by  the  court 
in  imposing  sentence  for  the  violation  of  the 
act,  where  no  other  specific  penalty  was  pro- 
vided for. 

The  more  recent  case  of  Dennis  ▼.  State 
(DeL  Super.)  92  Atl.  863,  in  no  way  impairs 
the  decision  made  in  the  Mundy  Case. 

The  Act  of  1881,  chapter  384,  volume  16, 
Laws  of  Delaware,  421,  is  entitled  "An  act 
for  the  suppression  of  intemperance."  It 
provides  for  no  form  of  license  whatever, 
and  its  sole  purpose  Is  Indicated  by  Its  title. 
Section  12  thereof  Is  as  follows: 

"Every  violation  of  any  provision  of  this  act, 
or  of  any  other  act  regulatmg  the  sale  of  intox- 
icating liquors,  shall  be  a  miademeBnor;  and, 
upon  conviction  thereof,  where  no  other  specific 
penalty  is  herein  provided,  the  offender  shi^  pay 
a  fine  of  one  hundred  dollars,  and  the  costs  of 
prosecution ;  and  shall  also  be  imprisoned  not 
less  than  one  nor  more  than  six  months:  and, 
if  a  licensee,  shall  also  forfeit  his  license. 

This  act  is  not  supplemoital  to  or  amenda- 
tory of  the  Act  of  1873. 

Under  the  powers  and  authority  conferred 
upon  the  code  commissioners,  by  chapter 
253,  volume  26,  Laws  of  Delaware,  666,  they 
were  required  In  no  case,  inter  alia,  "to  omit, 
add  to,  amend,  alter,  change  or  vary  the 
meantaig  of  any  existing  law  to  be  embraced 
in  said  works,"  and  their  authority  to  omit 
or  reject  anything  was  expressly  limited  (1) 
to  acts  not  strictly  of  a  general  or  public 
nature,  (2)  enactments  that  were  redundant 
and  had  ceased  to  have  any  effect  on  existing 
rights  and  remedies,   (3)  superfluous  words. 

The  legAsItiture  cannot  delegate  to  code 
commissioners  power  to  amend-  lawa    BitSka 
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▼.  Mayer,  10  Oa.  App.  488,  78  S.  E.  754,  766; 
State  T.  Qaunt,  13  Or.  116,  9  Fac  55. 

The  presumption  Is  that  the  codiflerg  did 
not  Intend  to  change  the  laws  as  they  for- 
merly stood,  and  that  the  leglslatare  Intoid- 
ed  to  bring  them  forward,  glrlng  them  the 
same  effect  which  they  formerly  had.  Braun 
V.  State,  40  Tex.  Cr.  R.  236,  49  S.  W.  620, 
622;  Land  C3o.  v.  Sulllyan,  113  Minn.  27, 
128  N.  W.  1112,  1113,  Ann.  Cas.  1912A,  61; 
Bates  T.  SulUvan,  40  Tenn.  (3  Head)  633; 
Sheafer  v.  Mitchell,  109  Tenn.  181,  71  S.  W. 
86,93. 

Inadrertent  changes  in  a  revision  or  podifl- 
catlon  of  the  laws  has  been  held  not  to 
change  the  construction  to  be  glren  to  the 
cons<^dated  act  bnt  it  is  to  be  construed  the 
same  as  the  original  statutes,  McDonald  t. 
Hovey,  110  U.  S.  619,  628,  4  Sup.  a.  142, 
28  Ik  Ed.  269;  Logan  v.  U.  S.,  144  U.  S. 
263,  302,  12  Sup.  Ct  617,  36  L.  Ed.  429;- 
Sedgwick  (2d  EA.)  229,  note;  liicholson  t. 
B.  R.  C!o.,  49  Ala.  205. 

Where  two  penal  statutes  relate  to  the  same 
subject  and  are  directed  against  a  distinct 
offense  there  can  be  no  repugnancy  and  no 
repeal.  Repeals  by  implication  are  never 
favored.  86  Cyc.  1095;  Magruder  v.  State, 
40  Ala.  349;  Kelser  v.  State,  78  Ind.  430, 
436,  437;  Blaufield  v.  State,  103  Tenn.  593, 
63  S.  W.  1090. 

It  is  presumed  that  the  legislature  is  ac- 
quainted with  the  law;  and  that  it  4s  in- 
formed of  previous  legislation  upon  the  same 
subject  and  with  the  construction  it  lias  re- 
ceived. Comm.  V.  Hartnett,  3  Gray  (Mass.) 
450,  453;  Shelton  v.  Sears,  187  Mass.  455, 
459,  73  N.  B.  666;  Stote  v.  Prouty,  115 
Iowa,  657,  84  N.  W.  670,  671;  Pattison  v. 
Cningan,  93  Miss.  310,  47  South.  503,  505. 

Separate  statutes  covering  the  same  gen- 
eral subject,  not  inconsistent  with  or  re- 
pugnant to  each  other,  are  to  be  so  construed 
as  to  allow  each  to  stand.  Braun  v.  State, 
40  Tex.  Or.  R.  236,  49  S.  W.  620,  621;  State 
V.  MlUer,  140  Ind.  168,  171,  173,  39  N.  E. 
148,  664;  Territory  v.  Dlgneo,  15  N.  M.  167, 
103  Pac.  975,  976;  People  v.  Thompson,  161 
Mich.  391,  126  N,  W.  466,  467;  People  v. 
Gustln,  57  Mich.  407-409,  24  N.  W.  156; 
Kelser  v.  State,  78  Ind.  430,  436,  437. 

Prior  to  the  adoption  of  the  Revised  Code 
of  1915,  the  Acts  of  1873  and  1881  were 
never  regarded  as  inconsistent  with  or  re- 
imgnant  to  each  other,  bnt  both  had  been 
construed  and  given  full  force  and  eftect. 
Preface,  Rerised  Code  of  1893;  State  v. 
Mundy,  1  Boyce,  40,  43,  44,  74  AtL  377; 
Comm.  ▼.  Hartnett,  3  Gray  (Massi)  450,  453. 

A  statute  in  existence,  in  whole  or  in  part, 
at  the  date  of  the  adoptitm  of  the  new  code, 
but  inadvertently  omitted  therefrom,  is  still 
in  force,  unless  it  is  expressly,  or  by  neces-: 
sary  imi^lcation  repealed.  Hicks  v.  Moyer, 
10  Qa.  App.  488,  73  S.  B.  754,  766;  Farley 
V.  State,  12  Ga.  App.  643,  77  S.  E.  1131; 
State  ▼.  Schmahl,  118  Minn.  310,  186  N.  W.  j 
870,  871;   Greer  T.  State,  64  Miss.  878;    In{ 


re  Lis'  Estate,  120  mim.  122,  139'  N.  W. 
300,  802,  SOS. 

An  unintentional  omission  in  printing  a 
revision  does  not  effect  a  repeal  of  the  knit- 
ted sectioiL  Flower  v.  Griffith,  6  Mart  N.  & 
(La.)  89. 

The  language  of  the  repealing  act  does  not 
necessarily  effect  a  repeal.  State  v.  Wimpf- 
helmer,  69  N.  H.  166,  171.  88  AtL  786; 
Braun  v.  State,  40  Tex.  Cr.  R.  236,  49  S.  W. 
620,  622;  Clark  v.  State,  171  Ind.  104,  107, 
84  N.  E.  984,  16  Ann.  Cas.  1229;  Smith  v. 
People,  47  N.  Y.  330,  339;  State  v.  Moor- 
house,  6  N.  D.  406,  67  N.  W.  140,  143;  State 
v.  Prouty,  115  Iowa,  657,  84  N.  W.  670-672. 

Penal  statutes  must  be  strictly  construed. 
Questions  of  doubt  are  to  be  resolved  in  fa- 
vor of  those  accused.  State  v.  Ins.  Co.,  141 
Wis.  557,  124  N.  W.  502,  505 ;  St.  Louis  Mer- 
chants Bridge  Terminal  R.  Co.  v.  XJ.  S.,  188 
Fed.  191,  193,  110  O.  O.  A.  63. 

It  is  Inconceivable  that  the  bolder  of  a 
liquor  merchant's  license,  if  convicted  for 
selling  in  a  quantity  above  or  below  the  li- 
cense limit  should  forfeit  eudi  license  and 
Buffer  Imprisonment  in  addition  to  paying 
a  fine  of  one  hundred  dollars,  while  a  saloon 
licensee  may  sell  on  Sunday,  or  sell  to  a 
minor.  Insane  person  or  baMtnal  drunkard, 
and  when  convicted  for  th&  first  time,  pay  a 
fine  of  from  fifty  to  one  hundred  dollars 
with  no  jail  penalty  even  upon  a  second  oon- 
viction  for  such  offenses. 

For  the  state  It  was  contended  4n  reply, 
that  sentence  should  be  imposed  under  the 
Act  of  1881,  and  not  under  the  Act  of  1878, 
because  the  later  act,  in  effect,  repealed  th» 
former  act;  and  also  relied  upon  the  case 
of  Dennis  r.  State  (Del.  Super.)  92  AtL  853, 
ns  decisive  of  the  question  raised. 

PENNEWILL,  C.  J.,  delivering  the  opin- 
ion of  the  court: 

[4]  After  the  verdict  was  rendered  In  th» 
above  case  counsel  for  defendant  contended 
that  sentence  should  be  imposed  under  the 
Act  passed  Apsil  10,  1873,  and  not  under  tiie 
Act  of  1881. 

It  Is  the  contention  of  the  defendant  that 
notwithstanding  the  enactment  of  the  Code 
of  1915,  section  19  of  chapter  418,  Laws  of 
Delaware,  which  does  not  appear  therein, 
it)  stUl  in  force. 

Cases  were  dted  to  explain  and  sustain  the 
proposition  that  repeals  by  implication  are 
not  favored;  and  that  a  later  statute,  even 
though  Incorporated  in  a  code  enacted  by 
the  legislature,  wUl  not  be  held  to  impliedly 
repeal  an  earlier  statute  on  the  same  gen- 
eral subject  unless  there  Is  a  clear  incon- 
sistency and  repugnancy  between  tbfem,  or 
the  later  one  fblly  covers  the  saiiw  subject 
matter. 

The  chapter  above  mentioned  is  entitled.. 
"An  act  regulating  the  sale  of  intoxicating' 
liquors,"  and  was  passed  April  10,  1873.  All 
of  this  act  appears  in  the  new  ooda  except 
section  10,  wblcb.  provides  Otat: 
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"The  aal«  of  IntaetieatiiiE  Uqnon  «therwia« 
than  ia  herala  provided  ahaU  be  a  misdemeanor, 
and  any  peraon  convicted  thereof,  and  when  no 
other  Bpecific  penalty  la  herein  proTided«  ahall 
forfeit  and  pay  a  fine  of  not  leaa  than  fifty  and 
not  more  tMn  one  hoadzed  dcdlata." 

There  was  another  act  passed  April  5, 
1881,  being  chapter  884,  volame  16,  Laws  of 
Delaware,  and  ^titled  "An  act  for  the  sup- 
pression of  intemperance."  This  statute  (ex- 
cepting Section  9  which  la  not  material  in 
the  present  case)  Is  Incorporated  in  the  new 
code,  and  section  12  provides  that: 

"Every  violation  of  any  provision  of  this  act, 
or  of  any  other  act  regulating  the  sale  of  Intox- 
icating Iiaaors,  shall  be  a  misdemeanor ;  and, 
opon  conviction  thereof,  where  no  other  specific 
penalty  is  herein  provided,  the  offender  shall  pay 
a  fiii6  of  one  hundred  dollars,  and  costs  of  prose- 
cution; and  shall  also  be  imprisoned  not  less 
than  one  and  not  more  than  six  months,  and,  if 
a  licensee,  shaH  also  forfeit  bis  license." 

The  defendant  refers  to  two  cases  decided 
by  this  court  since  the  passage  of  the  two 
acts,  for  the  purpose  of  showing  that  both 
are  atiU  In  force,  and  that  the  later  act, 
contained  in  the  code,  did  not  repeal  sec- 
tion 19  of  the  earlier  act 

The  cases  referred  to  are  State  v.  Mnndy, 
1  Boyce,  40,  74  Atl.  877,  decided  in  1909; 
and  Dennis  v.  State  (Del.  Super.)  92  Aa  853. 
The  first  of  these  two  cases  is  especially  re- 
lied on,  because  the  court  therein  distinctly 
recognized,  it  is  dalmed,  the  Aot  of  1878  aa 
then  in  force. 

One  of  the  Judges  now  Mtting  sat  also  In 
the  Mtindy  Case,  and  he  well  remembers  that 
the  court  were  much  impressed  and  influenc- 
ed by  the  fact,  that  after  the  enactment  of 
the  Act  of  1881  the  Act  of  1873  was  treated 
by  the  court  as  stUl  In  force,  and  sentences 
were  Imposed  thereunder  as  they  had  been 
before  the  passage  of  the  later  act 

The  question  whether  the  Act  of  1881  re- 
pealed the  Act  of  1873  was  not  raised  in 
the  Mundy  Case,  indeed  it  has  never  been 
raised  before  the  present  case. 

In  the  Mundy  Case  the  subject  considered 
was  the  Jurisdiction  of  the  municipal  court, 
and  as  the  sale  in  question  was  held  to  be 
a  sale  without  a  license,  and  the  municipal 
court  had  ezcliulye  Jurisdiction  over  all  of- 
feasea  arising  from  selling  intoxicating 
llqiKws  without  a  license,  In  the  city  of  Wil- 
mington, it  was  decided  that  said  court  had 
Jurisdiction  of  the  case. 

In  the  Dennis  Oase,  also,  the  question  was 
the  Jnrisdictlon  of  the  municipal  court  It 
was  stated  in  the  c^dnlon,  that  the  only 
question  argued  was  whether  the  court  below 
had  antbralty  to  sentence  the  defendant  un- 
der SMtton  12  of  the  Act  of  1881. 

It  was  held  that  the  municipal  court  had 
such  authority,  because  the  Act  of  1881  creat- 
ed or  reoc^^zed  two  classes  of  offenses  aria- 
ins  trndo:  the  liquor  law,  viz.  offenses  com- 
mttted  by  dealers  who  had  no  license,  and 
offensM  committed  by  licensees;  and  as  the 
municipal  court  had  Jurisdiction  of  the  first 


nwotloned  oiaBgi  the  Judgment  of  the  court 
below  was  therefore  afilrmed.      . 

We  have  before  us  now  for  the  .first  time 
tbo  qnestiion,  whether  the  Act  of  1881  repeal- 
ed section  19  of  the  Act  of  1873. 

[I]  It  will  not  be  questioned  that  where  a 
later  act  embraces  the  subject  matter  of  an 
earildr  act  and  covers  the  same  fully  and 
CMnplet^y,  the  earlier  aet  is  r^jealed  even 
though  it  is  not  expressly  and  specifically  re- 
pealed by  the  later  act  The  later  expression 
of  the  legislative  will  supersedes  the  earlier 
one  and  works  an  implied  repeal. 

It  will  be  observed  that  both  acts  under 
consideration,  are  refry  general,  and  this  ap- 
pears from  the  title  a«  well  aa  the  body  of 
each  act 

The  first  is  entitled  "An  act  to  regulate  the 
sale  of  intoxicating  liquors,"  and  the  second', 
"An  act  for  the  suppression  of  intemperance." 

Section  19  of  the  eeriler  act  and  section  12 
of  the  later  act  deal  with  the  penalties  to  be 
imposed  for  a  violation  of  the  law.  Under 
the  one  any  sale  of  intoxicating  liquor  other- 
wise than  as  therein  provided,  is  made  a  mis- 
demeanor, and  the  penalty  to  be  imposed  la 
the  one  mentioned,  if  no  other  specific  penal- 
ty is  provided  by  the  act  Under  the  other, 
a  penalty  la  provided,  not  only  for  every  vio- 
lation of  any  provision  of  that  particular 
act  but  also  of  any  other  act  regulating  the 
sale  of  intoxicating  liquors,  where  no  other 
penalty  is  specifically  provided. 

The  similarity  of  the  language  of  the  two 
sections  Is  very  significant,  and  indicates  very 
strongly  that  tbe  legislature,  when  passing 
the  Act  of  1881,  bad  In  mind  section  19  of  tbe 
Act  of  1873.  The  title  of  the  first  act  was,  as 
before  stated,  "An  Act  to  regulate  the  sale  of 
intoxicating  liquors."  Tbe  second  act  bad  a 
different  title,  but  section  11  provided  a  pen- 
alty, not  only  fbr  every  violation  of  that  act 
but  for  the  violation  of  any  other  act  regulat- 
ing the  »ale  of  intoxicating  Uquora,  which 
was  tbe  title  of  tbe  Act  of  1873.  Section  12 
provides  a  penalty  for  the  violation  of  any 
other  act  regulating  the  sale  of  intoxicating 
liquors  where  no  other  spectflc  penalty  it 
therein  provided,  again  using  tbe  same  lan- 
guage whidi  is  employed  by  said  section  19 
in  tbe  same  connection. 

It  la  Impossible  to  escape  the  belief  that 
the  Act  of  1881  provides  for  every  violati<» 
of  the  liquor  laws  that  section  19  of  tbe  Act 
of  1873  covers,  and  also  that  the  two  sections 
mentioned  are  inconsistent  because  the  penal- 
ties provided  for  the  same  offenses  are  differ- 
ent Such  being  the  case,  the  two  sections 
cannot  both  be  in  force;  the  earlier  act  is 
necessarily  repealed  in  so  far  as  it  is  incon- 
sistent with  tbe  later  act 

For  the  reasons  stated  the  court  are  con- 
strained to  hold  that  section  19  of  the  Act  of 
1873  is  not  in  force. 

But  If  the  question  was  not  entirely  free 
from  doubt  It  should  be  resolved  in  favor  of 
the  repeal  because  It  la  fair  to  assume  that 
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when  the  legislftture  dealt  with  the  subject  of 
the  sale  of  Intoxicating  liQnor,  In  enacting 
the  new  code,  and  provided  penalties  for  the 
sale  thereof,  they  Intended  that  said  code 
should  contain  the  law  of  the  state  on  that 
subject 

Sentence  will  be  imposed  In  the  present 
case  under  section  12  of  the  Act  of  1881, 
which  U  section  174  of  the  Revised  Code  of 
1916. 


PHCBNIX  PAD  MFG.  OO.  v.  BOTH. 

(No.  86.) 

(Court  of  Appeala  of  Maryland.    Jan.  14,  1916.) 

1.  Spechto  FKBroaiiAMCE  «=9l02— Bnx  fob 
Pebpktuai.  Injunction. 

On  a  bill  to  restrain  defendant  from  erect- 
ing and  operating  a  gas  engine  on  premises  rent- 
ed from  the  plaintiff,  seeking  by  indirection  to 
compel  the  specific  performance  of  the  contracts 
therein  alleged,  the  principles  applying  to  bills 
for  speciiic  performances  were  applicable. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance,  Cent  Dig.  ft  818,  S19;  Dec.  Dig.  «=» 
102.] 

2.  Specific  PxBroBKANCB  «=»28— Gontraots 
Entorckabuc  —  Ckbtaintt  ~  DsesBB  ov 
Pboof. 

Specific  performance  of  a  contract  will  not 
be  decreed,  anless  it  is  definite  and  certain  in  all 
its  terms  and  free  not  only  from  ambiguity,  but 
from  all  shade  or  ccdor  of  ambiguity,  and  so 
clearly  proven  as  to  satisfy  the  court  that  it 
constitutes  the  actual  agreement  of  the  parties. 
[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {j  61-68;  Dec.  Dig.  <8=» 

3.  Contbaotb    «=>176— GoNBTBUonoN— Qukb- 

TION  FOB  JDBT. 

The  construction  of  a  written  contract  is 
a  question  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  IMg.  a  767-770,  917,  956.  979,  1041,  1097, 
1826;  Dec.  Dig.  <S=>176;  Trial,  Cent  Dig.  I 
326.] 

4.  Contbacts  4=>147  —  CoNSTBUcnoH  —  Gib- 

OUHSTANCES. 

In  ascertaining  and  declaring  the  intention 
of  the  parties  as  expressed  in  a  written  contract 
the  coort  will  place  itself  in  their  situation 
when  they  made  the  contract  so  as  to  view  the 
circumstances  from  their  standpoint 

[B3d.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  K  730,  743;  Dec.  Dig.  «=»147.] 

6.  IiANDLOBD  AND  TkNANT  «s>134  —  COR- 
BTBUOTION  or  CONTBACT— SUPPI.T  OF  ButO- 
IBICITT. 

Undtf  a  contract  whereby  the  landlord  was 
to  furnish  his  tenant  with  electric  current  at 
the  rate  of  6  cents  per  kilowatt  the  tenant  to 
take  from  the  landlord  all  the  current  used  in 
conducting  his  iMisiness,  and  not  to  do  anything 
to  affect  the  insurance  on  the  premises,  the  ten- 
ant was  not  prohibited  from  the  use  of  the  gas 
engine  which  he  proposed  to  operate,  since  there 
was  no  express  or  implied  prohibition  against 
his  use  of  other  power,  and  since  his  use  of  the 
current  was  optional  with  him. 

[Ed.  Note. — For  otiier  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  4S2-AS6 ;  Dec.  Dig.  «=» 
134.] 

6.  EVIDBRCB    «s>441    —    Pabol    Bvidknoi>— 

Lease. 

On  a  bill  to  restrain  a  tenant  from  erectinp 

and  operating  a  gas  engine  on  the  leased  pran- 

ises,  on  the  ground  that  the  contract  of  the  par- 


ties obligated  him  to  take  any  dectrfc  cnrroit 
used  in  bis  business  from  the  plaintiff  landlord, 
oral  evidence  of  conversations  between  the  land- 
lord's agents  and  the  tenant,  to  sliow  that  it 
was  understood  that  the  gas  engine  should  not 
be  operated  on  Uie  premises,  was  inadmissible, 
since  all  oral  negotiations  between  the  parties, 
preceding  or  aceompeaying  the  exeention  of  a 
written  instrament  are  regarded  as  merged  in  it 

[Ed.  Note.— For  other  cases,  see  Evide^ 
Cent  Dig.  Jl  1719,  172a-1763,  1766-18 
2030-2017;   Dec  Dig.  «8=»441.] 

7.  LANDUtBD  AND  TENANT  9=3l34— USE  OF 
PbKMISBB  —  iNJTrNCTION  —  SUFTICIXNOT  OF 
BVIDBNCB. 

On  bill  to  enjoin  a  tenant  from  erecting  and 
operating  a  gas  engine  on  the  leased  premises, 
evidence  held  insufficient  to  establish  a  subse- 
quent oral  contract  between  the  parties  that  in 
consideration  of  the  landlord's  furnishing  of 
electricity  at  a  certain  discount  the  tenant 
would  not  install  any  engine. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  K  482-48S;i  Dec.  Dig.  «=> 
134.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more Citj;   Cbas.  W.  Heulsler,  Judge. 

Suit  for  Injunction  by  the  Phoenix  Pad 
Manufacturing  Company  against  Abrabana 
Roth.  From  an  order  dissolving  the  injunc- 
tion Issued  and  rtiami  nning  the  bill,  plaintiff 
appeals.  Order  affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCWB, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  ST0CKBRID6E,  JJ. 

William  M.  Maloy,  of  Balttmore  (Qeoige 
M.  Brady,  of  Baltimore,  on  the  brief),  for 
appellant  Charlee  Clagett  and  William  L. 
Marbury,  both  of  Baltimore,  for  appellee. 

BDBKB^  J.  Tlie  appellant  la  a  corpora- 
tion, and  Is  engaged  in  the  manuftictnre  of 
coat  pads.  It  owns  a  large  four-story  build- 
ing, of  late  construction,  located  at  the  cor- 
ner of  Monroe  and  Eagle  streets  In  Balti- 
more city.  The  building  la  equipped  with 
large  boilers  for  the  generation  of  etecttlc 
light  and  power,  and  which  produce  much 
more  electric  current  than  the  appellant  re- 
quirea  for  Its  bnalneaa  The  appellant  rent- 
ed certain  floor  space  in  the  building  to  ten- 
ants to  whom  it  furnished  the  excess  pow- 
er at  an  agreed  price. 

The  appellee  Is  a  shoe  manafaetnxer,  and 
prior  to  June,  1914,  his  place  of  business  waa 
located  on  Baltimore  street  The  power 
which  he  required  In  the  conduct  of  his  busi- 
ness was  furnished  by  a  gas  engine.  On  the 
22d  of  June,  1914,  he  entered  Into  a  contract 
by  which  he  rented  about  1,000  feet  of  the 
third  floor  of  the  appellant's  building.  He 
took  immediate  possession  of  the  raated. 
premises,  and  shortly  l>efore  the  institution 
of  this  suit  Installed  a  gas  engine,  and  was 
about  to  pat  it  into  operation.  A  dispute 
had  arisen  betweoi  the  parties  as  to  the 
right  of  the  appellee  to  Install  and  operate 
the  engine.  The  appellant  claimed  that,  both 
under  the  contract  of  June  22,  1914,  and 
under  a  subsequent  oral  contract,  which  will 
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be  presently  considered,  the  appellee  was 
prohibited  from  Installing  and  operating  the 
engine.  The  appellee  ocnttended  tbat  tt  waa 
more  economical  sfaH  cosTenlent  to  blm  to 
nse  the  gas  eogine  in  the  conduct  of  his 
tMisiness,  and  that  be  was  under  no  obliga- 
tion not  to  use  it  The  parties  being  unable 
to  agree  aa  to  their  respective  rights  and 
obligations  under  the  contracts,  the  appel- 
lant filed  a  bill. in  the  circuit  court  No.  2  of 
Baltimore  dty  JFor  an  injunction  to  restrain 
the  aiHpellee  from  erecting  and  operating  the 
gas  engine  on  the  rented  premises.  An  in- 
junction waa  iaaued  as  prayed.  The  appel- 
lee answered  the  bill  and  moved  for  a  dis- 
solution of  the  injunction.  The  testimony 
was  taken  in  open  court.  This  appeal  was 
taken  by  the  appellant  from  an  order  passed 
on  June  29,  1916,  dissolving  the  injunction 
and  dismissing  the  bUl. 

The  appellant  rests  its  right  to  the  in- 
junction upon  the  allegations  contained  in 
the  bill  that  the  Installation  and  the  operation 
of  the  gas  engine  on  the  rented  premises 
would  constitute:  First,  a  violation  of  two 
provisions  of  the  agreement  of  June  22, 1914 ; 
and,  secondly,  a  violation  of  the  subsequent 
oral  agreement  set  out  in  the  bill.  The  first 
contention  is  one  of  law,  involving  the  con- 
struction of  a  written  contract;  and  the 
second  is .  one  of  fact,  depending  upon  tlte 
evidence  appearing  in  the  record. 

[1]  1.  The  two  clauses  of  the  written  con- 
tract upon  which  the  plaintiff  relies  are  here 
transcrit>ed:  The  landlord  (a)  "to  furnish 
said  tenant  with  electric  current  at  the  rate 
of  six  cents  (|.06)  per  kilowatt  The  said 
tenant  to  take  all  the  current  that  he  uses 
in  conducting  his  business  from  the  land- 
lord." (b)  The  tenant  "not  to  do  anything 
in  or  about  the  said  premises  that  will  con- 
travene or  affect  the  insurance  thereon."  We 
do  not  deem  it  necessary  to  discuss  the  evi- 
dence relating  to  the  second  of  these  clauses, 
because  it  is  clear  that  it  does  not  establish 
the  allegation  that  the  installation  and  opera- 
tion of  the  gas  engine  would  contravene 
or  affect  the  insurance  on  the  building. 

The  bill  seeks  by  indirection  to  compel  the 
specific  performance  of  the  contracts  therein 
alleged,  and  the  principles  which  apply  to 
UUb  for  specific  performance  are  applicable 
to  this  case.  In  Gurley  v.  Hlteshue,  5  Gill, 
223,  it  was  said: 

"All  principles  which  apply  to  the  case  of  a 
ImU  for  specific  performance,  apply  with  equal 
force  to  tne  case  of  a  bill  for  perpetual  injunc- 
tion, when  that  injunction  accomplishes  all 
the  olqeets  which  could  be  accomplished  by  a 
■acceasful  prosecntlcm  of  a  formal  bill  for  a  spe- 
dfic  execution." 

[2-4]  One  of  the  familiar  principles  appli- 
cable to  suits  for  tpedflc  performance  is  that 
fbe  contract  must  be  definite  and  certain  in 
all  its  terms,  and  must  be  free  not  only  from 
aU  ambiguity,  but  likewise  free  from  all 
shade  or  color  of  ambiguity.  Miller's  Eq. 
Pro.  {  683,  aK^  cases  in  notes  1  and  3.  It 
must  be  so  clearly  proven  as  to  satisfy  the 


court  that  it  constitutes  the  actual  agre^nent 
between  the  parties.  Homer  v.  Woodland,  88 
Md.  612,  41  AU.  1079.  It  this  were  not  the 
rule  courts  might  enforce  precisely  what  the 
parties  never  did  intend  or  contemplate.  Wa- 
ters V.  Howard,  8  Gill,  277;  Bamberger  t. 
Johnson,  86  Md.  41,  37  AU.  900;  Dixon  v. 
Dixon,  92  Md.  432, 48  AtL  162.  The  constnio- 
tion  of  the.  written  contract  Is  a  question  of 
law  for  the  court  Boberts  v.  Bonaparte,  78 
Md.  191,  20  AU.  918,  10  K  K.  A  689.  It  is 
the  duty  of  the  court  to  ascertain  and  declare 
the  intenUon'  of  the  parties  as  expressed  In 
the  contract  "Obviously,  the  most  simple 
and  satisfactory  way  to  ascertain  that  inten- 
tion is  to  read  What  they  have  written  in 
the  light  of  surrounding  circumstances  ex- 
isting at  the  time.  What  they  meant  to  say 
must  be  gathered  from  what  they  did  say 
viewed  from  the  standpoint  they  then  occu- 
pied." Bond  V.  Humblid,  118  Md.  650,  86  Atl. 
943. 

In  the  construction  of  written  contracts  the 
court  "is  entlUed  to  place  itself  in  the  same 
situation  as  the  parties  who  made  the  con- 
tract, so  as  to  view  the  circumstances  as  they 
viewed  them,  and  to  judge  of  the  meaning  of 
the  words  and  of  the  correct  apidicatlon  ot 
the  language  to  the  things  described."  Nash 
v.  Towne,  6  WalL  699,  18  L.  Hd.  627. 

[i]  Reading  the  language  used  In  the  danse 
unden  consideration,  in  the  li{^t  ot  these  prin- 
ciples, we  find  no  uncertainty  or  ambiguity 
in  the  terms  of  the  contract  The  clause 
refers  to  the  electric  current,  but  there  is  no 
absolute  obligation  assumed  by  the  defendant 
to  use  this  current  The  obligation  assum- 
ed by  him  Is  to  take  from  the  plaintiff  all 
electric  current  whether  for  lighting  or  pow- 
er, he  might  use  in  conducting  his  business. 
Whether  he  should  use  electric  current  for 
any  purpose  In  the  conduct  of  his  business 
was  opUonal  with  him,  but  such  current  as 
he  did  use  he  was  under  an  obligation  to  take 
from  the  plaintiff  at  the  price  fixed  by  the 
contract.  There  is  no  express  prohiblUon 
against  the  defendant's  using  any  other  pow- 
er, and  none  can  be  implied  from  the  terms 
used  in  this  clause.  We  are  tmable,  by  con- 
struction, to  read  into  this  contract  a  prohibi- 
tion against  the  use  of  the  gas  engine  which 
the  defendant  proirases  to  operate.  This  con- 
struction is  in  harmony  with  the  statement 
contained  in  the  opinion  in  Metropolitan 
Electric  Supply  Co.  v.  Glnder,  70  L.  J.  862. 
Ciommentlng  on  a  clause  In  a  contract  tbat 
"the  consumer  agrees  to  take  the  whole  of 
the  electric  energy  required  for  the  premises 
mentioned  below  from  the  company  for  a  fixed 
period  of  not  less  than  5  years"  the  court 
said: 

"There  Is  no  affirmative  contract  here  to  take 
at  all.  The  defendant  does  not  agree  that  he 
will  take  any'  energy  from  the  plaintiff  com- 
pany. He  says  he  will  take  the  whole  of  the 
energy  required.  It  Is  competent  to  him  to  bum 
gas  if  he  likes,  and  to  require  none." 

te]  At  the  trial  the  plaintiff,  over  the  ob- 
jection ot  the  defendant  Introduced  oral  evl- 
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dence  of  coDremitloiis  between  the  agents 
or  officers  of  the  plaintiff  and  tlie  defendant 
to  prove  tbat  It  was  nnderatood  between  the 
parties  that  the  gas  ensrine  should  not  be 
operated  in  the  bnilding.  This  testim<my 
was  flatly  contradicted  by  the  defendant  and 
other  witnesses,  and  the  fact  attempted  to  be 
proved  is  left  very  much  in  doubt.  But  this 
evidence  was  inadmissible.  The  general  and 
familiar  rule  is,  as  stated  in  Bladen  v.  Wells, 
SO  Md.  577 : 

"Tbat  all  oral  negotiations  or  stipulationB  be- 
tween the  parties  preceding  or '  accompanying 
the  ezecutioD  of  a  written  isstrument,  are  to  be 
regarded  as  merged  in  it,  and  the  latter  treated 
as  the  exclasive  medium  of  ascertaining  the 
agreement  by  which  the  contracting  parties 
bound  themselves." 

There  is  a  class  of  cases  in  which,  within 
certain  limits,  parol  evidence  is  admissible 
to  explain  written  instruments.  When  such 
evidence  is  receivable  f<v  that  purpose  is 
stated  in  1  Oreenleaf  on  Evidence,  g|  285-288. 
The  cases  of  Walston  v.  White,  fi  Md.  297,  and 
Shreve  v.  Shreve,  48  Md.  882,  are  concrete  ex- 
amples of  circumstances  under  which  parol 
evidence  may  or  may  not  be  admitted  to  aid 
the  court  In  the  interpretation  of  written  In- 
Btmmenta 

[7]  2.  There  remains  for  consideration  the 
subsequent  oral  agreement  relied  on  as  a 
ground  for  the  injunction.  That  is  stated  in 
the  bill  as  follows : 

"Some  time  after  the  defendant  had  become  a 
tenant  in  accordance  with  the  terms  of  the  lease, 
he  sought  to  erect  a  gasoline  engine  for  tlie 
purpose  of  generating  power.  The  complainant 
objected,  fearing  the  loss  of  its  opportunity  to 
furnish  service,  believing  that  its  insurance  and 
the  insurance  of  other  tenants,^  there  being  Jthree 
tenants  in  ail,  would  be  injuriously  affected. 
The  defendant  claimed  that  Us  current  bills 
were  running  lilgfaer  than  he  anticipated  at  the 
time  of  making  tlie  lease.  He  did  not  complain 
that  there  was  any  overcharge.  To  avoid  a  con- 
troversy and  litigation,  the  parties  agreed  tluit 
while  in  no  wise  affecting  the  lease,  the  com- 
plainant would  allow  to  the  defendant  for  the 
current  bill  for  electric  service  as  furnished  and 
for  bills  tliereafter  a  discount  or  reduction  of 
15  per  cent.,  the  defendant  promising  not  to  seek 
to  install  any  engine  or  to  use  any  motive  power 
other  than  that  furnished  by  the  complainant. 
This  understanding  was  accepted  and  agreed  to, 
and  has  since  been  carried  out" 

The  alleged  agreement  is  not -clearly  estab- 
lished by  the  proof.  Mr.  Van  Vorst,  the  man- 
ager o£  the  plaintiff  company,  testified  that  he 
explained  to  the  defendant  "about  giving 
him  a  reduction  of  15  per  cent,  of  his  bills. 
He  was  then  perfectly  satisfied,  and  said  at 
that  time  that  would  settle  the  gas  engine 
story  forever  as  long  as  he  was  a  tenant  of 
the  building.  He  was  perfectly  satisfied." 
The  defendant  positively  denied  that  he  made 
any  agreement  to  give  up  his  right  to  use  the 
gas  engine.  Mr.  Oulden,  the  president  of  the 
plaintiff  company  and  the  only  other  witness 
who  testified  with  reference  to  the  agreement, 
said  that  he  made  the  arrangement  with  the 
defendant  to  reduce  the  price  of  the  electric 
current,  and  that  be  did  not  remember  that 


anything  was  said  at  that  time  about  tbe  gas 
engine.  He  further  tasUfled  that  he  did  not 
intend  to  alter  or  change  die  rights  or  obli- 
gations of  the  partlee  under  the  lease.  Tbe 
contract  alleged  is  not  proved  with  sncb  <desr- 
ness  and  certainty  as  would  warrant  a  decree 
for  specific  performance. 

Our  conclusion  is  that  the  order  ot  One  low- 
er court  was  correct,  and  should  be  afBrmed. 

Order  aflkrmed,  with  costs. 


R.  H.  FRAZIiai  A  SON  et  aL  ▼.  LBASL 
(No.  95.) 

(Court  of  Appeals  of  Maryland.    Jan.  14^ 
191«.) 

1.  Statutes  «=>181— CoNSTBtrcriow. 

In  construing  a  statute,  the  legislative  in- 
tention as  expressed  in  its  words  most  be  a» 
certoined  and  given  effect 

[E}d.  Note.— For  other  cases,  see  Statute^ 
Cent.  Dig.  {}  269,  263 ;   Dec.  Dig.  «=>181.] 

2.  Statutes  €=214— Constbuctioh. 

Where  the  language  of  a  statute  is  suscep- 
tible of  a  sensible  interpretaticm,  it  cannot  be 
controlled  by  extraneous  considerations. 

[Ed.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  {  290;   Dec.  Dig.  «=>214.] 

8.  Statutes  «=s>23&— Constbuction. 

A  statute  must  be  construed  liberally  in  fa- 
vor of  private  rights,  and  any  construction,  im- 
puting an  intention  to  deny  valuable  r^ts, 
should  be  avoided. 

[EJd.  Note.— For  other  eases,  see  Statutes. 
Cent  Dig.  {  818 ;   Dec.  Dig.  «=a235.] 

4.  Constitutional  Law  «=348  —  Conbtkuo- 

TioN  OF  Statutes. 

Statutes  are  presumed  to  be  passed  in  full 
recognition  of  the  constitutional  rights  of  the 
dtisen. 

[£d.  Note.— For  other  cases,  see  Oonstitation- 
al  Law,  Cent  Dig.  {  46 ;  Dec.  Dig.  «=9»48;  Stat- 
utes, Cent  Dig.  }  56.] 

6.  Mastkb  and  Sbbvant  €=3250%,  New,  vd. 
16  Key-No.  Series— Wobkmen's  Comfbksa- 
tion  Act  —  Review  or  Awabd— Riqrt  to 

INIBODUOK    BVIDENOa. 

Under  Workmen's  Compensation  Law  (Act 
1914,  c  800),  providing  by  section  55  that  the 
court,  on  appeal  from  an  award  of  the  Indm- 
trial  Accident  Commission,  shall  determina 
whether  the  CMumission  has  justly  considered 
all  facts  concerning  the  injury,  whether  it  has 
exceeded  its  powers  under  the  act,  and  whether 
it  has  misconstrued  the  law  and  facta  appUcaUe 
to  the  case,  providing  generally,  also,  that  the 
decision  of  the  Commission  shall  lie  treated  on 
api>eal  as  prima  facie  correct  and  the  burden  of 
proof  be  upon  the  attacking  party,  while  secure 
mg  to  such  party  the  right  to  a  jury  trial  aad 
to  have  any  question  of  fact  submitted  to  the 
jury,  empowenng  the  court  to  confirm,  reverse, 
or  modify  the  decision  of  the  Commision,  aiwi 
providing  for  full  opportunity  to  be  heard  on 
the  appeal  before  judgment,  an  employer  and  an 
insurer,  appealing  to  the  superior  court  of  Bal- 
timore city  from  a  decision  of  the  Industrial 
Accident  Commission,  continuing  the  employe's 
compensation,  had  the  right  to  introduce  addi- 
tional testimony  to  show  that,  after  a  certain 
date,  when  compensation  was  last  paid  the 
claimant,  be  was  not  suffering  from  the  effects 
of  his  accident,  but  from  those  of  a  disease. 

A-ppeaX  from  Superior  Conrt  of  Baltimore 

City;  Henry  Duffy,  Judge. 
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Proeeediiisi  under  fhe  Woifemoi's  0«in- 
penaatlon  Law  by  Martin  Lteafi,  to  obtidn 
compensatloii  for  penmrnl  injnxled,  appoaeA 
by  R.  H.  Vraster  A  Son,  tht  einpk>yer,  and 
tlie  Afaryland  Oasnalt^  Oompany,  Insucer. 
Compenaatioi)  was  awarded,  tbe  awaxd  ccn- 
flrmed  by  tbe  anperior  eonrt  of  Baltimore 
city,  and  the  employer  and  Insurer  appeal. 
Judgment  of  tbe  superior  court  reversed,  and 
new  trial  awarded. 

Ar^ed  before  BOYD,  O.  J.,  and  BUBKB, 
maOMAS,  URNBK,  STOOKBBIDGE,  and 
CONSTABIiB,  JJ. 

Walter  L.  Clark,  of  Baltimore  (George  W. 
Dexter  and  Austin  J.  LUy,  botb  of  Baltimore, 
on  the  brief),  for  appellants.  BenJ.  L. 
Freeny,  of  Baltimore,  for  appellee. 

BUBKE,  J.  The  appellants  In  this  case 
made  an  application  to  the  superior  court  of 
Baltimore  city  under  section  65,  c.  800,  of 
the  Act  of  1914,  known  as  the  "Workmen's 
Compensation  Law,"  for  the  review  by  that 
court  of  a  decision  of  the  State  Industrial 
Accident  Commission  rendered  against  them 
on  the  22d  of  July,  1915,  In  favor  of  Martin 
Lisas,  claimant,  who  is  the  appellee  on  this 
record.  The  order  which  tlie  court  was  ask- 
ed to  review  does  not  appear  In  the  record, 
nor  does  the  record  contain  a  copy  of  any 
of  the  proceedings  of  the  Commission,  al- 
though It  states  that  at  tbe  hearing  of  the 
appeal  the  court  had  before  it  a  transcript 
of  the  testimony  taken  before  the  Commis- 
sion. Enough,  however,  appears  to  enable  us 
to  pass  upon  the  single  question  presented, 
which  is  a  narrow  one  and  involves  a  con- 
Btmction  of  the  section  of  the  Act  referred 
to.  The  application  by  which  the  proceed- 
ings In  the  lower  court  was  Initiated  stated 
facts  which  showed  Jurisdiction  in  that  court 
to  entertain  the  appeal,  and  that  the  appel- 
lants felt  aggrieved  by  the  decision  of  the 
Commission  by  tbe  terms  of  which  compen- 
sation was  ordered  to  be  continued  from 
June  3,  1915.  It  farther  alleged  that  they 
felt  that  tbe  Commission  had  not  justly  con- 
sidered all  the  facts  concerning  the  injury; 
that  It  had  exceeded  Its  powers  under  the 
act;  and  that  it  had  misconstrued  the  law 
and  the  facts  applicable  to  the  case.  At  the 
hearing  the  appellants  filed  a  motion  to  be 
allowed  to  introdnce  evidence  in  support  at 
tbe  appeal  to  show: 

"  (1)  That  the  transcript  of  the  testimony  tak- 
en before  the  State  Industrial  Accident  Commis- 
sion does  not  contain  all  the  facts  upon  which 
tbe  Oommisaion  founded  its  decision.  (2)  Be- 
cause tbe  report  of  Dr.  Robert  Bay,  the  chief 
medical  examiner  of  the  State  Industrial  Acci- 
dent Commission,  is  not  embodied  in  said  tran- 
script of  the  testimony.  (3)  Because  the  evi- 
dence of  Dr.  Keller,  taken  before  the  State  In- 
dustrial Accident  CommJsaioa,  shows  that  he 
ceased  attending  tbe  claimant  on  Aijril  18,  1915, 
at  which  time,  in  the  opinion  of  said  physician, 
he  was  suffering  from  the  results  of  the  hernia, 
bat  the  testimony  of  Dr.  Keller  does  not  show 
from  what  he  was  suSeriag  at  the  time  of  tbe 
hearing  before  the  State  Industrial  Accident 
Commission  on  July  22, 1916.    (4)  Because  tbe 


insurer  la  deeiroas  of  Introdueiug  additional  tes- 
timony tending  to  show  that  on  July  22,  1916, 
and  at  all  times  subsequent  to  June  24,  1916, 
the  date  u^on  which  compensation  was  last  iwid 
to  the  claimant,  the  said  claimant  was  not  auf- 
fering  from  the  effects  of  the  benda  sustained 
by  him  on  January  22,  1915,  but  was  suffering 
from  the  effects  of  arteriosclerosis,  which  is  a 
disease,  and  that  said  disease  was  not  the  nat- 
ural and  unavoidable  result  of  the  said  acci- 
dent." 

The  court  overruled  tbe  motion.  Tbe  ap- 
pellants then  offered  to  prove  by  Drs.  Harvey 
B.  Stone,  Charles  J.  Keller,  Henry  J.  Berkley, 
and  Robert  Bay  the  condltloo  of  tbe  claim- 
ant on  July  22,  1815,  the  day  on  which  tbe 
hearing  before  the  Oommlssion  was  had.  The 
court  refused  to  adxolt  the  proffered  testi- 
mony. The  action  of  the  court  in  overruling 
the  motion  and  in  refusing  to  admit  the  tes- 
timony of  the  physicians  constitates  tbe  first 
and  second  bills  of  exceptions.  A  judgment 
was  entered,  confirming  the  decision  of  tbe 
Commission  and  dlsmlsBlng  the  appeal,  and 
from  that  judgment  this  aippeal  was  taken. 

[1-4}  The  sole  question  presented  by  the  op- 
peal  is  this:  Has  the  party  appealing  the 
right  under  section  55  of  the  act  to  ofCer  ad- 
ditional testimony  to  that  taken  before  the 
Gonmiission  in  support  of  the  appeal?  The 
court  below  held  that  he  could  not  introduce 
additional  testimony,  and  this  holding  con- 
stitutes the  ground  upon  which  the  excep- 
tions rest  We  are  unable  to  agree  with  the 
ruling  of  the  lower  court  upon  this  question. 
The  language  of  the  section  must  be  examined 
in  the  light  of  accepted  rules  of  construction. 
First./tbe  intention  of  tbe  Legislature,  as  ex- 
pressed in  the  words  of  the  act,  must  be  as- 
certained and  given  effect;  secondly,  "tbe 
language  of  a  statute  Is  its  most  natural 
expositor,  and  where  the  language  ia  susoeptl- 
ble  of  a  sensible  interpretation.  It  is  not  to  be 
controlled  by  any  extraneous  considerations"/ 
(Alexander  v.  Worthlngton,  5  Md.  471) ;  third- 
ly, the  construction  must  be  liberal  in  favor 
of  private  right,  and  construction  which  Im- 
putes an  Intention  to  deny  valuable  rights 
should  be  avoided ;  fourthly,  statutes  are  pre- 
sumed to  be  passed  in  full  recognition  of  the 
constitutional  rights  of  the  citizen. 

[B]  Section  55  of  the  act  provides  that  the 
court  upon  appeal  shall  determine :  (a)  Wheth- 
er the  Commission  has  justly  considered  all 
the  facts  concerning  Injury;  (b)  whether  it 
has  exceeded  the  powers  granted  It  by  the 
act ;  (c)  whether  it  has  misconstrued  the  law 
and  facts  applicable  tb  the  case  decided.  The 
act  provides  that  the  decision  of  the  Commis- 
sion shall  be  treated  on  the  appeal  as  prima 
fade  correct,  and  that  the  burden  of  proof 
shall  be  upon  the  party  attacking  It.  The 
appeal  presents  for  determination  questions 
of  law  and  fact  Hie  act  secures  to  the  par- 
ty appealing  the  right  to  a  jury  trial,  and  the 
right  to  have  "any  question  of  fact  involved 
In  the  case"  submitted  to  the  jury.  The  court 
Is  empowered  to  confirm,  reverse,  or  modify 
the  decision  of  the  Commission,  and  it  Is  pro- 
vided that  In  the  proceedlngB  on  appeal  "full 
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<q;>I>ortanlty  to  be  heard  shall  be  bad  before 
Judgment  Is  pnmotmced." 

There  Is  no  provision  in  the  act  whl(^  at- 
tempts to  confine  or  limit  the  trial  to  the 
testimony  taken  before  tbe  Commission.  Sec- 
tion 65  makes  no  mention  of  that  testimony, 
nor  is  there  any  statement  in  the  act  as  to  its 
admissibility  or  legal  effect  on  appeal.  It 
may  be  that  in  some  cases  the  question  of  the 
Jurisdiction  could  be  determined  without  re- 
course to  evidence  outside  the  record.  The 
proceedings  may  disclose  a  want  of  Jurisdic- 
tion. In  other  cases  the  defect  of  Jurisdiction 
may  depend  upon  some  fact  to  be  established 
at  the  trial.  Unless  this  defect  be  anwrent 
upon  the  face  of  the  proceedings,  bow  can  the 
presumption  in  favor  of  the  Jurisdiction  be 
overcome,  If  the  party  appealing  be  denied 
the  right  to  establish  the  facts  showing  want 
of  Jurisdiction?  Has  he  not  a  clear  rl^t 
to  offer  any  pertinent  and  relevant  evidence 
upon  any  question  of  fact  submitted  to  the 
Jury?  If  not,  we  might  have  the  unheard  of 
situation  of  a  trial  by  Jury  in  which  cms  of 
the  parties  was  held  bound  by  evidence  which 
be  disputed,  and  denied  the  right  to  offer  evi- 
dence in  his  own  behalf.  Trial  by  Jury  im- 
plies the  right  of  either  party  to  tbe  cause 
to  call  witnesses  to  support  bis  case.  The 
granting  to  one  a  right  of  trial  by  Jury,  and 
then  to  deny  him  the  right  to  introdnoe  wit- 
nesses In  support  of  his  case,  would  be  like 
the  play  of  Hamlet  with  Hamlet  left  out  We 
have  never  beard  of  a  case  In  which  this  right 
was  denied,  and  we  do  not  suppose  the  I^egis- 
lature  Intended  to  Introduce  such  a  novel 
procedure.  The  Legislature  evidently  Intend- 
ed, for  obvious  reasons,  to  secure  to  the  party 
appealing  tbe  benefit  of  section  6,  art  16,  of 
the  Cionstitutlon,  which  provides : 

"The  right  of  trial  by  jury  of  all  issues  of 
fact  in  civil  proceeding!  in  the  several  courts 
of  law  in  this  state,  where  tbe  amount  in  con- 
troversy exceeds  the  sum  of  five  dollars,  shall  be 
inviolably  preserved." 

The  Legislatare  has  made  the  decision  of 
tbe  Commission  prima  facie  correct  but  has 
provided  that  it  may  be  attacked  upon  the 
grounds  stated  in  the  act  and  where  the 
proof  is  sulUcient  to  establish  the  Incorrect- 
ness of  the  decision,  it  may  "be  reversed  or 
modified."  .Upon  any  issue  of  fact  involved 
the  appellant  is  given  the  valuable  right  of 
trial  by  Jury,  and  a  full  opportunity  to  be 
beard.  It  cannot  be  a  reasonable  supposi- 
tion that  the  Legislature  designed  the  lan- 
guage used  In  conferring  these  rights  should 
have  an  interpretation  which  would,  la  many 
cases,  render  exceedingly  doubtful  of  any 
practical  utility  the  rights  intended  to  be  se- 
cured by  the  act  To  deny  to  one  attacking 
the  decision  upon  appeal  the  right  to  intro- 
duce any  proper  oral  evidence  would  so  clog 
and  hamper  the  exercise  of  his  rights  under 
the  act  as  to  render  them  of  little  value.  We 
cannot  suppose  the  Legislature  had  any  such 
design. 


The  particular  question  presented  is  anal- 
ogous to  appeals  to  the  circuit  court  under 
section  84,  art  5,  of  the  Code,  from  the  deci- 
sion or  order  of  county  commissioners.  Uie 
commlssionera  are  required  to  transmit  to 
the  court  a  copy  of  their  proceedings,  and  by 
section  85  it  is  provided  that  on  "suCh  appeal 
either  party  shall  have  a  right  to  a  Jury  tri- 
al," etc.  Upon  such  appeal  the  right  of  the 
parties  to  Introduce  all  proper  erld^ioe  upon 
any  question  involved,  whether  bef<H«  the 
court  or  Jury,  has  never  been  disputed,  and 
the  exercise  of  this  right  Is  universally  avail- 
ed of. 

It  follows  from  the  views  we  have  express- 
ed that  the  Judgment  appealed  from  must 
be  reversed. 

Judgment  reversed,  with  costs,  and  new  tri- 
al awarded. 


MILLER  et  aL  v.  SAFE  DEPOSIT  &  TRUST 

CO.  OF  BALTIMORE  et  al.    (No.  91.) 
(Court  of  Appeals  of  Maryland.    Jan.  19, 1919.) 
L  Wiixs  «=»684— Tbust   Estate  —  DisnMO- 

TiON  Between  Capitai.  and  Income— Cor- 

POBATE  Dividends. 

A  will  creating  tmsta  provided  that  if  the 
testator  died  before  January  1,  1911,  tbe  in- 
come until  that  date  in  excess  of  |8,00(>  annual- 
ly should  be  added  to  the  corpus  of  tbe  trust 
estate.  The  testator  died  in  1906,  leaving  aa 
part  of  the  trust  estate  stock  in  a  corporation 
whidi  subsequent  to  January  1,  1911,  declared 
a  stock  dividend  representing^eamings  accumu- 
lated prior  to  such  date.  The  income  of  the 
trust  estate  exceeded  $8,000  annually  independ- 
ent of  BDch  dividend.  Held,  that  while  the  pro- 
portion of  the  dividend  earned,  though  not  dis- 
tributed, during  the  life  of  the  testator,  was  to 
be  appropriated  to  the  corpus  of  the  trust,  and 
though  if  the  dividend  had  been  declared  before 
January  1,  1011,  it  would  have  become  a  part 
of  the  corpus,  not  having  been  declared  until  a 
time  when  the  life  tenants  were  entitled  to  tbe 
whole  income,  the  life  beneficiaries  were  en- 
titled to  the  proportion  of  the  dividend  derived 
from  earnings  accumulated  subsequent  to  the 
testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  g§  1614-1628;   Dec.  Dig.  «=>684.] 

2.  Tbusts  €=>272  —  DiBTiHOTiON  Between 
CAPtPAL  AND  Inoom  —  OoRPORATS  Divi- 
dends. 

A  corporate  dividend  from  earnings  accrued 

and  declared  after  a  trust  becomes  operative  is 

payable  to  the  life  tenants  as  income. 
[Ed.  Note. — For  other  cases,  see  Tmsts,  CSent 

Dig.  SS  383-385 ;   Dec.  Dig.  «=»272.] 

8.  COBFOBATIONS  4=9l65— DIVIDBITD8  —  PAS- 
TIES  Entitixd. 

An  income  dividend  declared  by  a  corpo- 
ration is  payable  to  the  person  entitled  at  the 
time  it  is  declared. 

[Ed.  Note. — For  other  cases,  see  CJorporatioas, 
CJent  Dig.  §S  660-563,  668-676,  578,  593-eoa: 
Dec.  Dig.  <8=»155.] 

Appeal  from  Circuit  C!ouxt  No.  2  <rf  Balti- 
more City ;  Ciarroll  T.  Bond,  Judge. 

"To  be  offldaUy  reported." 

Suit  between  Mary  V.  Miller  and  others 
and  tbe  Safe  Deposit  &  Trust  Company  of 
Baltimore,  trustee,  and  others.  E>om  an  or- 
der sustaining  an  auditor's  apportionment  ot 
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«  8to«ir  dirMeDd' between  beiiefleiaileii  oi  a 
trust  and  the  corpus  of  the  tnut,  the  beaeflr. 
elariee  aspeaL   Keversed  and  remajided. 

Argued  before  BOYD»  C.  J.,  and  BURKE, 
THOMAS,  PATTI80N,  UKNEB,and  STOCK- 
PBIDOE,  JJ. 

Ell  Frank,  of  Baltimore  (John  J.  Donald- 
son, J.  Hemsley  Johnson,  and  Frank,  Emory 
ft  Beeuwkes,  all  of  Baltimore,  on  the  brief), 
for  appellants.  Charles  HcH.  Howard,  of 
Baltimore,  for  appellees. 

UBNEB,  J.  [1]  The  will  of  Llewellyn  Mil- 
ler provided  that  his  residuary  estate  should 
be  held  by  the  Safe  Deposit  ft  Trust  Com- 
pany of  Baltimore  as  trustee,  and  one-half  of 
the  income  paid  to  bis  wife  and  one-half  to 
his  children  during  their  respective  lives. 
There  were  limitations  in  remainder  to  the 
Issue  of  the  testator's  children  upon  the  death 
of  the  last  surviving  child.  It  was  further 
provided,  in  effect,  that  if  the  testator's  death 
should  occur  prior  to  January  1, 1911,  the  in- 
come from  the  estate  until  that  date  should 
be  distributed  to  an  amount  not  exceeding 
$8,000  annually,  to  the  life  beneficiaries,  in 
the  proportions  specified  by  the  will,  and  any 
surplus  of  Income  over  that  amount  should 
be  added  to  the  corpus,  and  that  after  the 
date  mentioned  the  whole  of  the  income 
should  be  paid  to  the  tenants  for  life. 

The  testator  died  on  November  11,  1908, 
and  the  trust  created  by  bis  will  has  since 
been  administered  according  to  its  terms  by 
the  trustee  therein  appointed.  The  trust  es- 
tate consists  in  part  of  350  shares  of  the  capi- 
tal stock  of  the  Northern  Central  Railway 
Company,  which  bad  been  owned  by  the  tes- 
tator at  the  time  of  his  death.  On  July  10, 
1914,  a  40  per  cent,  dividend  was  declared  by 
the  railway  company  payable  in  its  stock  at 
the  par  value  of  $50  per  share.  According 
to  the  report  of  the  directors  of  the  company, 
upon  the  basis  of  which  the  stockholders  au- 
thorized the  dividend.  It  represented  earnings 
of  the  corporation  accumulated  daring  a  peri- 
od of  10  years  ending  December  31,  1900.  In 
consequence  of  the  declaration  of  thla  divi- 
dend, the  Safe  Deposit  &  Trust  Company,  as 
trustee  under  the  vrtll  of  Llewellyn  Miller, 
received  140  additional  shares  of  the  North- 
em  Central  stock.  The  question  as  to  wheth- 
er the  stock  dividend  thus  declared  should  be 
treated  as  corpus  or  as  Income  of  the  trust 
was  raised  and  decided  in  the  Northern  Cen- 
tral Dividend  Cases,  126  Md.  16,  94  AU.  838, 
where  it  was  presented  in  connection  with 
similar  questions  relating  to  other  trusts  in- 
terested in  the  stock  and  dividends  of  that 
company.  It  was  there  determined  that  as 
the  dividend  was  based  upon  earnings  of  the 
ctnnpany,  as  shown  by  the  formal  report 
made  by  its  directors  and  adopted  by  its 
stockholders,  it  should  be  regarded  as  income, 
in  conformity  with  the  rule  established  by 
the  prevlons  dedslons  of  this  court.  Thomas 
r.  Gregg,  78  Md.  645,  28  Aa  565,  44  Am.  St 


Rep.  310:  QvUm  t.  Safe  Dqpoait  ft  Trust  Co.. 
93  Md.  286y  48  Atl.  835,  68  U  B.  A.  16»:  At- 
lantic Coast  lilne  Dividend  Cases,  102  Md. 
73,  61  AtL  295:  Ex  parte  Humbird,  U4  Md. 
627,  80  Atl.  209;  Coudon  r.  Updegraf.  U7 
Md.  71,  83  AU.  145 ;  Foard  v.  Safe  Deposit  &, 
Trust  Co.,  122  Md.  476,  '89  Aa  724.  It  was 
held,  however,  that.  In  the  case  of  tmsta 
created  by  testators  who  died  before  the  ex- 
piration of  the  10-year  period  during  which 
the  earnings  represented  by  the  stock  divi- 
dend were  accumulated,  the  proportion  of  the 
dividend  appearing  to  represent  earnings 
which  accrued  to  the  company  during  the  life- 
time of  such  testators  should  be  appropriated 
to  the  corpus  of  the  trusts,  in  accordance 
with  the  principle  of  apportionment  adopted 
in  the  case  oC  Tbomas  ▼.  Gregg,  supra. 

It  was  suggested,  in  the  opinion  delivered 
by  Judge  Burke  in  the  Northern  Central  Divi- 
dend Cases,  that  the  qneetion  as  to  what  part 
of  the  earnings,  entering  into  the  stodc  divi- 
dend, were  accumulated  during  the  life  of 
any  testator,  might  be  determined  by  testi- 
mcny  or  agreement  after  the  cases  were  re- 
manded. In  pursuance  of  this  suggestion, 
an  agreement  was  reached,  and  reported  to 
the  court  below,  from  which  It  appeared,  in 
reference  to  the  particnlar  trust  with  which 
we  are  now  concerned,  that  the  proportion  of 
the  earnings  in  question  whidi  accrued  to  the 
company  prior  to  the  death  of  the  testator  on 
November  11, 1908,  was  77  and  a  fraction  per 
cent  of  the  whole  amount,  leaving  22  and  a 
fraction  per  oent  as  the  proportion  which  ac- 
cumulated during  the  remainder  of  the  10- 
year  period  expiring  December  31,  1909.  A 
corresponding  apportionment  of  the  140 
shares  of  stock  received  by  the  trust  from  the 
40  per  cent,  stock  dividend  would  result  in 
an  allotmoit  of  108.6  shares  to  the  corpus 
and  31.4  shares  to  the  income.  No  question 
has  been  raised  as  to  the  correctness  of  the 
facts  and  figures  leading  to  the  result  just  in- 
dicated ;  but  fhe  tlieory  is  advanced  that  in 
the  case  of  ttie- present  trust  the  apportion- 
ment shonid  be  made,  not  with  reference  to 
the  date  of  the  testator's  death,  but  as  of  the 
1st  of  JanuaiT,  19U,  the  time  designated  in 
the  will  prior  to  which  the  income  received 
in  excess  of  |8,00O  annually  should  be  added 
to  the  corpus  of  the  estate;  Q%e  income  of 
the  trust  is  said  to  have  equalled  that 
amount.  Independently  of  the  NorOiem  Cen- 
tral stock  dividend,  and  the  contention  there- 
fore la  that  as  the  testator's  direction  for  the 
addition  of  the  surplus  incMne  to  the  corpus 
would  have  precluded  ae  life  tenants  from 
receiving  such  a  dividend  during  ae  period 
between  his  deaa  and  January  1,  1911,  and 
as  ae  earnings  represented  by  ae  dividend 
had  all  been  accumulated  before  that  period 
expired,  ae  whole  of  ae  dividend  stock  in 
question  should  be  held  as  corpus  for  ae 
eventual  benefit  of  ae  remaindermen. 

In  view  of  ais  contention,  ae  auditor  pre- 
pared and  rq[K>rted  two  statements  of  ac- 
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count,  In  ode  of  wMdi,  witb  a  recommenda- 
Uoh  tot  its  adoption,  be  apportioned  108.9 
share's  of  the  dividend  stock  to  the  corpus  of 
the  trust,  and  31.4  shares  to  the  Income,  upon 
the  basis  of  the  ascertainment  of  the  railway 
company's  earnings  ^  with  reference  to  the 
date  of  the  testator's'  death,  and  in  the  other 
of  which  he  awarded  the  whole  of  the  stock 
to  the  corpus  upon  the  opposing  theory  to 
which  we  have  Just  referred.  Exceptions 
were  filed  to  each  of  the  accounts  thus  report- 
ed, and  after  a  hearing  the  lower  conrt  decid- 
ed that  the  apportionment  should  be  made 
with  respect  to  the  date,  subsequent  to  the 
testator's  death,  when  the  life  tenants  be- 
came entitled  to  the  entire  Income  regardless 
of  Its  amount  An  order  was  accordingly 
passed  ratifying  the  audit  which  gave  effect 
to  that  theory.  The  ruling  thus  made  has 
resulted  in  this  second  appeal. 

The  reason  for  appropriating  to  the  corpus 
of  a  tznat  estate  the  proportion  ot  a  stock 
dividend  earned,  though  not  distributed,  by 
the  corporation  during  the  life  of  the  testa- 
tor who  established  the  trust,  does  not  apply 
to  the  disposition  oC  a  dividend  based  on  cor- 
porate pn^ts  earned  after  the  trust  has  couie 
Into  existence.  When  the  dividend  Is  de- 
clared in  the  testator's  lifetime,  the  stock 
thus  acquired  by  him  would  normally  consti- 
tute, like  the  original  stock  on  account  of 
which  It  was  Issued,  a  part  of  the  corpus  ot 
the  estate  passing  under  the  will.  It  has 
therefore  been  considered  proper  to  Inquire 
as  to  the  extent  to  which,  U  at  all,  such  a 
dividend  was  earned  during  a  period  when 
the  testator  as  a  stodcbolder  had  an  Interest 
In  the  corporate  earnings,  and  when  the  divi- 
dend. If  at  once  declared,  would  have  become 
lncori)orated  In  the  estate  destined  for  the 
remaindermen.  This  consideration  mantfestr 
ly  cannot  affect  the  application  of  a  dividend 
from  earnings  wholly  realized  by  the  corimra- 
tlon  after  the  testator's  death.  Such  a  divi- 
dend could  not  have  passed  under  the  tes- 
tator's ownership  and  have  thus  become  an 
integral  part  of  his  assets,  but  it  has  the 
essential  and  distinctive  character  of  Income 
derived  from  the  trust  estate  as  invested. 

[2,  3]  The  principle  is  definitely  settted,  by 
the  cases  dted,  that  a  dividend  tiom  earnings 
accrued  and  declared  after  the  trust  has  be- 
come operative  la  payable  to  the  life  tenants 
as  Income.  It  acquires  that  character  from 
the  time  and  circumstances  of  Its  origin,  and 
not  from  the  terms  of  the  trust  under  which 


It  Is  applied  to  its  intended  object  Though 
it  may  be  directed  to  be  appropriated  to  cor- 
pus purposes,  it  la  received  as  Income  by  Que 
trustee.  The  rule  is  also  well  established 
that  an  Income  dividend  is  payable  to  the 
person  entitled  at  the  time  It  Is  declared. 
Northern  Central  Dividend  Cases ;  Thomas  v. 
'Gregg;  Qulnn  v.  Safe  Deposit  &  Trust  Co., 
supra;  France  on  Principles  of  Corporation 
Law,  280.  If,  in  this  case,  the  dividend  had 
been  declared  prior  to  January  1,  1911,  It 
would  have  been  added  to  the  corpus  for  the 
remaindermen  in  pursuance  of  Oie  provision 
In  the  will  requiring  such  application.  But 
It  was  not  until  three  years  after  1911  that 
the  resolution  for  the  payment  of  the  dividend 
was  adopted,  and  at  that  time  the  life  tenants 
were  entitled  to  the  whole  Income  from  the 
estate.  Until  the  declaration  of  the  dividend 
no  part  of  the  corporate  earnings  constituted 
Income  of  the  trust  In  directing  the  entire 
Income  from  the  trust  estate  to  be  paid  to 
the  life  tenants  after  January  1, 1911,  the  will 
under  consideration  does  not  qualify  that 
disposition  by  making  it  dependent  upon  an 
Inquiry  as  to  the  original  source  of  any  in- 
come dividend  accruing  to  the  estate,  but  the 
Income  generally,  and  howsoever  derived, 
which  In  fact  accrues  to  the  trust  after  the 
date  specified,  is  given  to  the  tenants  for  life 
without  restriction  as  to-  the  amount  Ttie 
case  as  now  presented  does  not.  In  our  Juds- 
ment,  contain  any  special  elements  which  re- 
quire a  modification  In  this  Instance  of  the 
rule  of  apportionment  announced  on  the  for- 
mer appeal,  by  force  of  which  the  proportion 
of  the  stock  dividend  derived  from  earnings 
accumulated  since  the  testator's  death  la 
distributable  as  Income  to  the  life  beneficia- 
ries. 

In  Thomas  v.  Oregg,  and  Atlantic  Coast 
Line  Cases,  supra,  to  which  particular  refei^- 
ence  was  made  In  the  appellee's  brief,  the 
apportionment  of  the  dividends  was  made.  In 
each  case,  with  exclusive  relation  to  the  time 
of  the  testator's  death,  and  we  have  been-  un- 
able to  find  anything  in  those  decisions  to 
warrant  the  extension  of  the  principle  to 
dividends  earned  during  a  later  period. 

The  conclusion  we  have  stated  requires  a 
reversal  of  the  order  and  the  remanding  of 
the  case,  to  the  end  that  the  auditor's  report 
based  upon  the  theory  we  have  approved  may 
be  ratified. 

Order  reversed,  and  cause  remanded;  the 
costs  to  be  paid  out  of  the  trust  funds. 
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HOWABD  T.  HABRINGTON. 

DTJNOAN  v.  KEEP. 

(Supreme  Judicial  Court  of  Maine.     Bfarch  1, 
1916.) 

1.  Officeks  €=355  —  Elioibilitt  — Holding 

Two  OlTICKB. 

One  peraoa  cannot  hold  two  incompatible 
offices,  cuid  tbe  acceptance  of  the  latter  office  va- 
cates ipso  facto  the  prior  one. 

[Ed.  Note.— For  other  cases,  see  Offlcen,  Cent. 
Dig.  §S  7&-84 ;   Dec.  Dig.  <8=>56.] 

2.  Judges  «=j1  —  DifiTBiBUTioN  of  Govebn- 

KEITTAI.  POWIB  —  JUDICIAX  DSPABTMBNT  — 
POUOB  CotlBT. 

The  Judge  of  a  city  polioe  ooart,  cieatad  an* 
der  Const,  art.  6,  {  1,  dedarinc  tliat  tbe  judi- 
cial power  of  the  state  shall  be  vested  in  a  Su- 
preme Judicial  Court  and  such  otiier  courts  as 
the  Le^latnre  shall  establish,  belongs  to  tiie 
judicial  department  of  the  state. 

[Ed.  Note.— For  other  cases,  ses  Judges,  Cent 
Dig.  S  1 ;   Dec.  Dig.  «=s>l.l 

3.  Municipal  Cokvobaiionb  ©=>142  —  Or- 
ncEBS— Holding  Two  Oii'ices. 

The  office  of  jud^e  of  the  police  court  of 
RotMand  is  incompatibie  with  that  of  mayor  of 
the  tity,  and  one  who  accepts  the  former  office 
thereby  surrenders  such  election  or  right  of  elec- 
tion as  he  had  to  the  office  of  mayor. 

[Ed. .  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  S  814;  Dec.  Dig.  «=> 
142.} 

4.  Elkotioiib  «s»2T3  —  Oontxsts  —  Pebsons 
EifxiTLXD  TO  Contest  Election. 

Under  Eev.  St  c.  6,  |  71,  providing  for 
Judgment  in  an  election  contest  for  the  petition- 
er when  he  is  entitled  by  law  to  the  office  daim- 
ed,  and  eeetion  73,  authorising  the  justice  to 
issue  an  order  to  yield  up  the  office  to  the  officer, 
who  has  t>een  adjudged  lawfully  entitled  thereto, 
a  petitioner,  who,  sinee  the  election,  has  accepted 
the  office  of  police  Judge,  cannot  maintain  a  con- 
test of  election  to  the  office  of  mayor. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  }  249;   Dec.  Dig.  <S=»278.] 

5.  CouBTS   <S=»102(2)— Opinions  —  Divided 

COUEX. 

Where  a  voter  made  an  X  in  the  dark  space 
to  the  left  of  the  white  space  above  the  par^ 
designation,  the  justices  being  evenly  divided  in 
opinion,  the  ballot  will  not  be  counted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  S  352;    Dec.  Dig.  <6=>102(2).] 

6.  Electiows«=»181—Baixot»— Demon ATiOK 
OF  Candidate. 

Ballots  on  which  the  voters  erased  the  name 
of  respondent  and  wrote  underneath  the  name  of 
the  petitioner  should  be  counted  for  the  peti- 
tioner. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent.  Dig.  |  166;   Dec.  Dig.  «8=»181.] 

r.  Bisections  «a»182— Ballots— Designation 

or  Candidate. 

A  ballot  OB  which  the  voter  placed  a  peti- 
tioner's sticlcer,  upon  and  partly  covering  the 
name  of  tbe  respondent,  and  also  wrote  under- 
neath the  name  of  the  petitioner  in  full,  must 
be  counted  for  petitioner. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  168;   Dec.  Dig.  <S=»182.] 

8.  Elections  <S=>241  —  Contests—  Count  of 
Ballots. 

Where  there  is  a  discrepancy  between  the 
count  of  ballots  at  the  dose  of  the  election  and 
the  count  in  court,  and  there  is  so  explanation 
of  the  discrepancy,  no  witness  is  called  to  con- 
tradict, the  ward  returns  are  not  offered  in  evi- 


dence, and  no  officer  is  called  to  show  that  there 
has  been  no  opportunity  for  tampering  with 
the  box,  and  it  does  appear  that  they  have  been 
inspected  by  interested  parties,  the  count  at  the 
close  of  the  election  should  be  talcen  as  true. 

[Ed.  Note. — For  other  cases,  see  Elections,' 
Cent  Dig.  {  218;  Dec  Dig.  «=>241.] 

9.  Elections  <a=»269— Contests— Procedube. 
Under  Rev.  St.  c.  6,  Sf  70,  72,  the  proper 
procedure  in  contested  election  cases  is  by  a 
hearing  before  a  single  justice  and  appeal  to  tbe 
remaining  justices,  and  the  case  is  not  one  for 
the  law  court  as  such,  but  for  the  justices,  and 
should  not  be  placed  on  the  law  docket ;  the  pro- 
cedure not  being  an  action  at  law,  nor  bill  in 
equity,  but  a  special  statutory  proceeding. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §g  245,  246;  Doc.  Dig.  «=»269.] 

Petitions  by  Philip  Howard  against 
Charles  M.  Harringtoo  and  by  Lucius  H. 
Duncan  against  Herbert  W.  Keep  to  deter- 
mine results  of  an  election.  Petitions  dis- 
missed,  with  costs. 

Argued  before  SAVAGE,  O.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  HALEX,  HAN- 
SON, and  PHILBROOK,  JJ. 

Philip  Howard,  of  Rockland,  for  petition- 
ers. A.  S.  Idttlefield,  E.  K.  Gould,  and  M. 
W.  Weynioutb,  all  of  RoclUand,  for  defend- 
ants. 


SAVAGE,  O.  J.  These  petitions  art 
brought  under  the  provisions  of  Revised 
Statutes,  c  6,  8  70,  to  determine  tbe  results 
of  the  election,  March  1,  IfilS,  in  the  city 
of  Rockland,  so  far  as  concerns  the  mayor 
and  one  alderman. 

I.  The  Howard  Petition. 

Ibe  petitioner  and  the  respondent  were 
both  candidates  for  the  office  of  mayor.  The 
respondent  was  declared  elected,  Tbe  peti- 
tioner claims  that  a  majority  of  the  legal 
ballots  were  cast  for  him,  but  that  ttie  count- 
ing olficers  refused  to  count  ballots,  on  the 
ground  that  they  were  defective,  that  should 
have  been  counted  for  him,  and  counted  de- 
fective ballots-  for  the  respondent,  which 
should  not  have  bee'n  counted.  The  case  is 
also  concerned  with  some  ballots  which  \vere 
cast  by  men  who,  it  is  claimed,  were  paupers, 
and  so  disqualified,  and  with  the  ballot  of 
one  man  claimed  to  have  been  Illegally  reg- 
istered. There  is  also  a  controversy  as  to 
the  number  of  ballots  actually  cast  for  each 
party  In  ward  1.  The  conclusion  we  have 
reached  makes  it  unnecessary  to  consider 
any  of  these  questions. 

It  is  admitted  that  the  petitioner  was  ap- 
pointed Judge  of  the  police  court  of  Rock- 
land by  the  Governor  March  17,  1915,  that 
the  appointment  was  confirmed,  that  a  com- 
mission Issued  to  him  March  24,  1915,  and 
that  since  then  he  has  been  legally  holding 
that  office  and  performing  its  duties.  And 
the  respcHident  sets  up  in  his  answer  and 
now  contends  that  tbe  offices  of  mayor  of 
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Bockland  and  of  judge  of  the  police  court 
of  Bockland  are  Incompatible,  botli  under 
the  Constitution  and  at  <!Ommon  law,  and 
that  the  petitioner,  even  if  elected  mayor, 
vacated  his  election  ipso  facto  by  being  ap- 
pointed Judge  of  the  police  court  and  accept- 
ing that  ofiSce.  He  therefore  contends  that 
the  petitioner  has  now  no  right,  title,  or  in- 
terest in  the  office  of  mayor,  and  for  that 
reason  la  not  entitled  to  prosecute  this  peti- 
tion. 

[1]  It  Is  well  settled  that  one  person  can- 
not hold  two  incompatible  offices,  and  that 
the  acceptance  of  the  latter  office  vacates 
ipso  facto  the  prior  one.  In  this  state  the 
question  was  first  discussed  in  the  Opinions 
of  the  Justices,  3  Me.  484.  It  was  there  con- 
sidered that  the  offices  of  sheriff  and  Justice 
of  the  peace  were  Incompatible,  on  the 
ground  that  sheriffs  belong  to  the  ezecatiye 
department  of  the  state,  and  Justices  of  the 
peace  to  the  Judicial,  and  that  tbr  one  per- 
son to  hold  both  of  these  offices  would  be 
in  violation  of  the  Constitution,  article  3, 
I  2,  of  which  provides  that: 

"No  person  or  persons,  belonging  to  one  of 
these  departments  [legislative,  executive  and 
judicial],  shall  exercise  any  of  the  powers  prop- 
erly belonfdng  to  either  of  the  others,  except  in 
cases  herein  expressly  directed  or  permitted." 

In  Bamford  v.  Melvln,  7  Greenl.  (7  Me.)  14, 
the  offices  of  deputy  sheriff  and  Justice  of  the 
peace  were  held  to  be  Incompatible,  for  the 
reason  given  in  3  Me.  484,  supra.  In  Stubbs 
V.  Lee,  64  Me.  195, 18  Am.  Bep.  251,  this  court 
said: 

"Where  one  has  two  incompatible  offices,  both 
cannot  be  retained.  The  public  has  a  right  to 
know  which  is  held  and  which  is  surrendered. 
It  should  not  be  left  to  chance,  or  the  uncertain 
and  fluctuating  whim  of  the  office  holder  to  de- 
termine. The  general  rale,  therefore,  that  the 
acceptance  of  and  qualification  for  an  office  in- 
compatible with  one  then  held  is  a  resignation  of 
the  former,  is  one  certain  and  reliable,  as  well 
as  one  indispensable  for  the  protection  of  the 
public." 

And  the  court  In  that  case  held  that  an  ac- 
ceptance of  the  office  of  deputy  sheriff  was  a 
surrender  of  the  office  of  trial  Justice.  See, 
to  same  effect.  Pooler  v.  Beed,  73  Me.  129. 

[2]  That  the  Judge  of  the  police  court  of 
Bockland  belongs  to  the  Judicial  department 
of  the  state  cannot  be  questioned.  The  court 
was  created  under  that  provision  of  the  Con- 
stitution (article  6,  {  1)  which  declares  that: 

"The  judicial  power  of  the  state  shall  be 
vested  in  a  Supreme  Judicial  Court,  and  such 
other  courts  as  the  Legislature  shall  from  time 
to  time  establish." 

Whether  a  mayor  of  a  dty  belongs  to  the 
executive  department  of  the  state  we  think 
is  a  question  which  need  not  now  be  ex- 
pressly decided.  It  has  been  pointed  out 
that  a  distinction  may  exist  between  a  mu- 
nicipal officer,  whose  functions  relate  ex- 
clusively to  local  concerns  of  the  particular 
community,  and  one  whom  the  law  vests 
with  powers  and  charges  with  duties  which 
concern  the  general  public.  Atty.  Gen.  ex  reL 
Moreland  v.  Detroit,  112  Mich.  145,  70  N.  W. 


450,  37  Lw  B.  A.  211;  1  Dnioa,  Hnn.  Corp.  i 
58.  In  this  state  the  duties  of  a  mayor  are 
not  limited  to  the  i>erformance  of  mere  mu- 
nicipal functions  and  attending  to  the  ma- 
nldpal  business.  As  will  be  seen  hereafter, 
he  is  charged  by  the  Public  Statutes  wltli 
certain  duties  which  concem  the  public  In- 
terest He  Is  required  specially  to  enforce 
certain  criminal  statutes  enacted  for  the  gen- 
eral public  good,  and  which  are  a  part  of  the 
general  machinery  adopted  to  suppress  crime 
and  promote  the  public  weU-being.  We  think 
there  is  much  ground  for  holding  that  he  is  a 
part  of  the  executive  department  of  the  state, 
witliln  the  meaning  of  the  Constitution.  But 
it  is  lumeceesary  In  this  case  to  decide  tbat 
question.  We  prefer  to  place  our  decision 
upon  another  ground. 

£3]  The  answer  to  the  question  before  us 
does  not  necessarily  depend  upon  constitu- 
tional or  statutory  provisions.  The  doctrine 
of  the  Incompatibility  of  offices  is  bedded  In 
the  common  law,  and  is  of  great  antiquity. 
At  common  law  two  offices  whose  functions 
are  inconsistent  are  regarded  as  incompati- 
ble. The  debatable  question  is:  What  con- 
stitutes incompatibility?  Tbia  question  has 
been  answered  by  the  courts  with  varying 
language,  but  generally  with  the  same  sense. 
We  cite  a  few  examples: 

"Two  offices  are  incompatible  when  the  bold- 
er cannot  in  every  instance  diseharge  the  du- 
ties of  each.  The  acceptance  of  the  second  of- 
fice, therefore,  vacates  the  first."  The  King  v. 
Tiazard.  9  B.  &  C.  418. 

Tbis  language  is  dted  with  awoval  by 
tills  court  in  Stubbs  v.  Lee,  supra. 

"Incompatibility  *  •  •  must  be  such  aa 
arises  from  the  nature  of  the  duties,  in  view  of 
the  relation  of  the  two  offices  to  each  other." 
Bryan  v.  Cattell,  16  Iowa,  688. 

Incompatibility  arises  "where  the  nature  and 
duties  of  the  two  offices  are  such  as  to  render  it 
improper,  from  considerations  of  public  policy, 
for  one  person  to  retain  both."  Abry  v.  Gray, 
58  Kan.  148,  48  Pac.  577. 

"Incompatibility  between  two  offices'*  exists 
when  there  "is  an  inconsistency  in  the  functions 
of  the  two."  People  ex  reL  Byan  v.  Green, 
68  N.  y.  295. 

"The  functions  of  the  two  must  be  inconsist- 
ent, as  where  an  antagonism  would  result  in  the 
attempt  by  one  person  to  discharge  the  duties  of 
both  offices."  Kenney  v.  Qoergen,  36  Minn.  190, 
31  N.  W.  210. 

"The  test  of  incompatibility  is  the  character 
and  relation  of  the  offices,  aa  •  •  *  where 
the  function  of  the  two  offices  are  inherently 
inconsistent  and  repugnant."  State  v.  Golf,  15 
B.  I.  505,  9  AtL  226,  2  Am.  St.  Bep.  921. 

"The  true  test  is  whether  the  two  offices  are 
incompatible  in  their  natures,  in  the  rights,  da- 
ties,  or  obligations  connected  with  or  flowing 
out  of  them.  State  ex  rel.  Clawaon  v.  Thomp- 
son, 20  N.  J.  Law,  689. 

The  foregoing  cases  may  alao  be  dted  in 
support  of  the  doctrine  that  acceptances  of 
the  latter  of  two  incompatible  offices  vacates 
the  former.  See,  also.  Cotton  v.  Phillips,  66 
N.  H.  220;  People  v.  Carrlqae,  2  Hill  (N.  7.) 
93;  Van  OrsdaU  v.  Hazard,  3  Hill  (N.  T.)  243; 
Magle  V.  Stoddard,  25  Conn.  566,  68  Am.  Dec 
375 ;  3  Com.  Dig.  tit.  Officer  (K.  6) ;  Mechem 
on  Public  Officers,  f  420.    An  office  holder  la 
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not  at  common  Imw  IndlglUe  to  appointment 
or  election  to  another  and  Incompatible  of- 
fice, bnt  tbe  acceptance  of  tbe  latter  vacates 
tbe  formor. 

Now,  to  aivly  tboae  principles  to  tbe  pres- 
ent case:  Tbe  police  conrt  oi  BocUand  bas 
a  dvll  and  a  criminal  Jurisdiction.  It  has 
exclnsive  jurisdiction  under  its  charter  over 
all  such  offenses  committed  within  the  limits 
of  the  city  of  Bockland  as  are  cotrnlxable  by 
trial  Justices.  P.  *  S.  Laws  of  1900,  a  368. 
It  has  Jurisdiction  of  ylolations  of  any  stat- 
ute where  the  offense  is  not  of  a  high  and 
aggravated  nature.  R.  S.  c  ISS,  {  4.  It  has 
ezclualye  Jurisdiction  of  all  offenses  against 
the  ordinances  and  by-laws  of  tbe  city  of 
Bockland.  P.  A  S.  Laws  190S,  c.  114,  {  S. 
It  has  Jnrladlction  of  all  ofCenses  against  the 
prohibitory  llanor  statute,  except  for  keeping 
drinking  houses  and  tippling  shops  and  for 
being  common  s^ers  of  intoxicating  liquor.. 
R.  S.  c.  29,  {  60.  It  may,  on  complaint,  cAnse 
to  be  arrested  all  persons  charged  with  felo- 
nies, offenses,  and  misdemeanors,  and,  when 
an  offense  is  found  to  be  one  not  within  its 
Jurisdiction  for  trial,  it  may  cause  tbe  of- 
fender to  recognize  with  aufflcient  sureties  to 
appear  before  the  Supreme  Judicial  C<oart. 
E.  S.  c.  133, 1  6. 

The  charter  of  the  dty  of  Bockland  (P.  6t 
S.  Laws  1905,  a  122)  provides  as  follows: 

"Se&  3.  The  mayor  of  said  city  shall  be  tbe 
chief  executive  officer  thereof;  it  shall  be  his 
duty  to  be  vigilant  and  active  in  causiug  the 
laws  and  regulations  of  the  city  to  be  executed 
and  enforced ;  to  exercise  a  general  supervision 
over  the  conduct  of  all  subordinate  officers,  and 
cause  violations  or  neglect  of  duty  to  be  pun- 
ished." 

"Sec.  6.  The  executive  powers  of  said  city  gen- 
erally, and  the  administration  of  police  and 
health  departments,  •  •  •  shall  be  vested 
in  the  mayor  and  aldermen." 

The  statutes  of  this  state  (chapter  29,  |  65) 
provide  that: 

"The  mayor  and  aldermen,  •  *  *  In  every 
dty,  *  •  •  shall  make  complaint  and  prose- 
cute all  violations  of  this  chapter  [the  prohibi- 
tory liquor  law],  and  promptly  enforce  the  lava 
against  drinking  houses." 

For  willful  neglect  or  refusal,  after  being 
furnished  with  written  notice  of  a  violation 
signed  by  two  persons  competent  to  be  wit- 
nesses in  civil  suits,  conta'inlng  the  names 
and  residences  of  the  vritnesses  to  prove  tbe 
offense,  to  institute  proceedings  therefor,  he 
shall  be  fined  not  less  than  twenty  nor  more 
than  fifty  dollars. 

Tbe  municipal  officers,  of  whom  the  mayor 
is  one  (B.  S.  c.  1,  i  6,  par.  26),  are  specially 
required  by  statute  promptly  to  enforce  the 
laws  against  houses  of  lU-fame  (R.  S.  c.  125, 
I  9),  and  against  gambling  rooms  (B.  S.  a 
126, 1 1),  and  in  each  case  "to  make  complaint 
against  any  person  •  •  •  in  their  re- 
spective municipalities,  when  there  is  prob- 
able cause  to  believe  such  person  *  *  • 
guilty  of  a  violation"  of  t&e  statute.  It  la 
made  tbe  duty  of  the  mayor  "forthwith  to 
proceed  to  sue"  for  an  electiion  bet  or  wager 


made,  as  soon  as  he  has  tlie  proper  evidence. 
B.  S.  c.  6,  S  97.  We  think  it  is  unnecessary 
to  go  further  in  this  direction. 

In  many  instances  in  the  statutes  the  may- 
or, either  alone  or  as  one  of  the  municipal 
officers,  is  charged  with  tbe  performance  of 
duties,  and  for  neglect  or  refusal  to  perform 
the  same  is  made  liable  to  fine  or  forfeiture, 
criminally  or  civilly.  And  the  police  court  of 
Bockland  has  exclusive  Jurisdiction'  upon 
complaint  to  try  the  mayor  for  such  neglect 
or  refusal  In  some  classes  of  cases,  and  may 
hold  the  offender  for  the  Supreme  Judicial 
Court  in  others.  And  where  the  forfeiture  is 
recoverable  in  an  action  at  law,  it  likewise 
has  Jurisdiction,  sometimes  exclusive.  See 
R.  S.  c.  4,  II  53,  57,  112;  chapter  6,  |  98; 
chapter  23,  |  92;  chapter  28,  ||  42,  46,  58; 
chapter  44,  |  6;  chapter  124,  {  11;  chapter 
128,  I  10.  It  needs  no  argument  to  show 
that  tbe  mayor  cannot  be  respondent  and 
Judge  of  the  police  court  at  the  same  time. 
If  he  is  Judge,  he  cannot  be  prosecuted  in 
that  court  foir  his  defaults  as  mayor,  nor 
anywhere  else  in  cases  within  tbe  exclusive 
Jurisdiction  of  that  conrt. 

Discussion  cannot  make  the  situation  clear- 
er. As  mayor  it  would  be  the  duty  of  the 
petitioner  to  prosecote  certain  classes  of  of- 
fenses, if  any  have  been  committed,  in  the 
police  court  As  Judge  of  the  police  court  It 
Is  his  duty  to  hear  and  determine  complaints 
for  offenses  which  come  within  these  classes. 
He  cannot  do  both.  He  cannot  be  both  prose- 
cutor and  Judge.  The  duties  are  repugnant. 
He  can  only  perform  the  duties  of  one  office 
by  neglecting  to  perform  the  duties  of  the 
other.  It  is  not  for  him  to  say  in  a  particu- 
lar Instance  which  he  will  perform  and 
which  he  will  not  The  public  has  a  right  to 
know  with  certainty.  Stubbs  v.  Lee,  supra. 
Thence  it  is  that  two  such  offices  must  be 
held  to  be  incompatible^  And  we  are  all  of 
opinion  that  when  one  who  has  the  office  of 
mayor  of  Bockland.  or  one  who  has  the  right 
of  office,  accepts  the  Incompatible  office  of 
Judge  of  the  police  court,  he  thereby  aban- 
dons, surrenders,  and  vacates  Ipso  facto  such 
election,  or  rlgbt  of  election,  as  be  had  to 
the  office  of  mayor. 

[4]  Since  the  petitioner  has  vacated  and 
surrendered  his  right  to  the  office  of  mayor, 
we  think  that  be  cannot  maintain  this  peti- 
tion. Tbe  ultimate  purpose  of  the  petition 
Is  to  oust  tbe  respondent,  by  showing  that 
the  petitioner  is  entitled  to  the  office.  And 
it  is  only  when  a  petitioner  "is  entitled  by 
law  to  the  office  claimed  by  him"  (R.  S.  c.  6,  | 
71),  that  the  Justice  hearing  the  case  may  is- 
sue an  order  to  the  party  unlawfully  chiim- 
Ing  or  holding  said  office,  commanding  him 
to  yield  up  said  office  to  the  officer,  who  has 
been  adjudged  to  be  lawfully  entitled  there- 
to (section  73).  Tbe  petitioner  has  now  no 
Interest  In  the  proceeding.  Heald  v.  Pay- 
son,  110  Me.  204,  85  AU.  576;  Libby  y.  Eng- 
lish, 110  Me.  449,  86  Atl.  975;  Murray  v. 
Walte,  113  Me.  485,  94  AtL  943. 
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II.  The  Duncan  Petition. 

The  petitioner  and  the  respondent  were 
both  candidates  for  the  office  of  alderman  In 
ward  1,  and  the  respondent  was  declared 
elected. 

[5]  At  the  bearing  It  was  agreed  that  each 
had  received  an  equal  number  of  the  ballots 
before  the  court  This  Included  4  disputed 
ballots,  3  for  the  petitioner  and  1  for  the 
re.spondent.  The  total  number  Is  not  stated 
In  the  record.  In  one  case  the  voter  made  an 
X  In  a  dark  space  or  square  at  the  left  of  the 
open  white  square  above  the  party  designa- 
tion, within  which  latter  square  it  Is  claimed 
was  the  appropriate  place  to  mark,  thus: 


T 


fc^^;^^J;iJ-^ 


REPUBLICAN 


DEMOCRAT 


Upon  the  question  whether  this  ballot 
should  be  counted  for  the  respondent,  the  jus- 
tices are  evenly  divided  in  opinion.  There- 
fore It  cannot  be  counted. 

[6]  On  2  ballots  the  voters  erased  the  name 
of  the  respondent,  and  wrote  underneath  "Lb 
H.  Dnncan."  Under  the  rate  laid  down  in 
Bartlett  v.  Mclntire,  108  Me.  161,  79  Atl. 
525,  we  think  these  ballots  should  be  counted 
for  the  petitioner.  • 

[7]  On  1  ballot  the  voter  placed  a  peti- 
tioner's sticker  upon  and  partly  covering  the 
name  of  the  respondent  He  also  wrote  un- 
derneath the  name  of  the  petitioner  in  full. 
We  think,  under  the  rule  In  Crosby  v.  tdbby, 
114  Me.  35,  95  Atl.  329,  this  ballot  should  be 
counted  for  the  petitioner.  Upon  the  ballots 
before  us,  then,  the  petitioner  holds  the  3 
disputed  ballots  already  counted  for  him  In 
the  tie  vote,  and  the  respondent  loses  1, 
which  so  far  gives  the  petitioner  one  major- 
ity. 

[8]  However,  another  question  is  present- 
ed. There  is  evidence  offered  by  the  respond- 
ent that  at  the  count  of  the  ballots  in  ward  1, 
at  the  close  of  the  election,  there  were  97 
straight  ballots  for  each  party ;  that  is,  the 
petitioner  had  97  straight  ballots,  and  the 
respondent  97.  At  the  time  the  ballots  were 
counted  In  court,  April  18,  1915,  the  straight 
ballots  for  the  petitioner  were  only  94  In 
number,  and  those  for  the  respondent  were 
99 ;  and,  as  we  understand  the  record,  it  was 
upon  these  ballots,  with  the  addition  of  split 
ballots,  that  the  result  was  Oed.  There  Is 
no  explanation  of  the  discrepancy.  The  tesr- 
timony  is  undisputed.  No  witness  was  called 
by  the  respondent  to  contradict.  The  ward 
returns  were  not  offered  in  evidence.  No  of- 
flcer  who  at  any  time  had  custody  of  the  bal- 
lots was  called  upon  to  show  that  there  had 
been  no  opportunity  for  tampering  with  them. 
It  does  appear  that  the  ballots  had  been  sev- 
eral tfanes  Inspected  by  interested  parties, 
hut  the  counts,  If  any  were  made,  do  not  ap- 
pear.  Under  these  circumstances  we  all  think 


the  actual  count  in  ward  meeting  shouM  to 
taken  as  the  truth.  Three  votes  shonM  be 
added  to  those  counted  for  the  respoodeot, 
and  2  deducted  from  the  petitioner's  ootut 
And  the  result  upon  the  whole  Is  that  tbt 
respondent  has  a  majority  of  4. 

IIL  Procedure. 

[I]  We  think  these  cases  are  not  properiy 
before  the  law  court  on  report,  and  were  It 
not  for  the  fact  that  the  term  of  the  offices 
in  dispute  is  drawing  towards  the  end,  and 
that  the  shortness  of  the  time  will  probably 
not  permit  the  cases  to  go  through  the  stat- 
utory channels  before  the  end,  the  proper 
course  would  be  to  remand  them  for  hearing 
before  a  single  Justice  Although,  by  reason 
of  the  exigency  thus  disclosed,  we  have  per- 
suaded ourselves  with  much  reluctance  to 
consider  the  cases  on  their  merits,  we  caa- 
not  let  the  occasion  pass  without  calling  sir 
tentlon  to  the  correct  procedure. 

The  statute  provides  for  a  hearins  by  t 
single  Justice  and  an  appeal  from  his  deci- 
sion and  Judgment  to  the  remaining  Justice*. 
It  requires  the  ai^ellant  to  cause  copies  of 
the  petition,  pleadings,  findings,  and  testi- 
mony, upon  which  sndi  Judgment  is  rende^ 
ed,  approved  by  the  Justice  before  whom  the 
hearing  is  had,  to  be  printed  and  transmitted 
to  the  Chief  Justice  within  20  days  after 
such  appeal  is  taken,  with  written  argument 
thereon.  Section  72,  c.  8.  In  these  cases 
there  has  been  no  decision  and  Judgment 
There  has  been  no  am)eaL  The  cases  bare 
not  been  transmitted  to  the  Chl^  Jngtlc«L 
They  have  not  been  printed.  But  the  case* 
have  been  sent  before  us  on  report,  and  an 
entered  on  the  law  docket 

We  think  that  the  law  court  as  snch  has 
no  Jurisdiction  of  these  cases.  The  statute 
provides  that,  oa  aiweal,  the  Justices  of  the 
court  "shall  consider  said  cause  immediate- 
ly, and  decide  thereon  and  transmit  their  deci- 
sion to  the  clerk  of  the  county  where  the  suit 
is  pending,  and  final  Judgment  shall  be  enter 
ed  accordingly."  The  law  court  is  a  statu- 
tory court  of  limited  Jurisdiction.  The  jus- 
tices of  the  Supreme  Judicial  Court  are  not 
the  law  court  except  when  they  are  sitting 
and  acting  within  the  limits  of  the  Juri»li^ 
tlon  of  the  law  court  By  statute  canses 
may  he  reported  to  the  law  court  R.  S.  & 
79,  I  46.  But  there  is  no  provision  for  tha 
report  of  a  case  to  the  Justices  of  the  Su- 
preme Judicial  Court  Tliere  are  proviRloos 
in  other  statutes  by  which  cases  ids;  be 
transmitted  to  the  Chief  Justice,  argued  in 
writing,  considered,  and  decided  by  the  jus- 
tices, and  their  dedsicm  transmitted  direct- 
ly to  the  clerk  of  the  county  In  which  the 
suit  Is  pending.  In  such  cases  the  Justices 
nerver  consider  the  matters  as  in  law  court 
The  cases  are  not  entered  <m  the  law  docl;et. 
The  decisions  are  not  certifled  to  the  derk  of 
the  law  court  tor  record,  nor  are  mandatM 
of  the  dedsicms  sent  by  him  to  the  dert  be- 
low.   The  Jastlces  certify  their  decision  di- 
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rectly  to  the  latter  (dark,  aa  Is  the  provlsioo 
lo  the  Action  statute  nnder  coDBideratlon. 

A  petition  to  determioe  a  contested  elec- 
tion 1b  not  an  action  at  law.  It  is  not  a  bill 
in  equity.  It  Is  a  ia>eclal  statutory  proceed* 
tag,  which  confers  upon  a  single  Justice,  and 
uixm  the  other  Juattces  on  appeal,  Jorisdlc- 
tl<m  to  inquire  into  and  determine  contested 
Section  cases.  The  evident  purpose  of  the 
statute  is  to  provide  a  simple,  Inexpensive, 
and  prompt  remedy  for  one  who  has  been  un- 
lawfully deprived  of  the  fruits  of  an  elec- 
tion. It  takes  the  place  of  quo  warranto  to 
oust  an  officer  who  has  not  been  legally  elect> 
ed,  to  be  followed  by  mandamus  to  Install 
the  rightful  claimant. 

It  is  true  that  the  statute  says  that  the 
petitioner  "may  proceed  as  in  equity";  but 
that  does  not  make  the  petition  a  bill  In 
equity,  ner  make  an  electlcai  contest  one  of 
equitable,  jurisdiction.  In  Bartlett  v.  Mcln- 
tlre,  108  Me.  161,  7»  AtL  fi25,  this  court, 
holding  that  the  findings  of  the  single  lus- 
tlce  do  not  on  appeal  have  the  same  force 
as  In  appeals  in  equity,  said: 

"The  proeadnre  is  somewhat  onomalons.  It 
la  true  that  section  70  of  chapter  6  provides 
that  the  claimant  'may  proceed  as  in  equity'  by 
petition  returnable  before  any  Justice  of  the  Su- 
preme Judicial  Court;  but  it  does  not  say  that 
he  shall  bring  a  bill  in  equity,  and  the  subse- 
qnent  proceedings  bear  slight  resemblance  to 
those  rMuired  by  the  equity  rules.  Moreover, 
section  72  provides  that  an  appeal  from  the  de- 
cision of  the  single  justice  shall  set  forth  the 
reasons  therefor.  This  is  not  required  in  an 
appeal  in  equity,  but  is  in  probate  appeals ;  and 
the  appeal  itself  is  taken,  not  to  the  law  court  as 
such,  btit  to  the  Justices.  A  careful  considera- 
tion of  the  entire  statute  and  its  object  leads  to 
the  conclusi<Hi  that  the  purpose  of  the  Legislature 
in  providing  for  an  appeal  was  to  obttiin  the  de- 
cision of  the  appellate  justices  de  novo  upon  all 
disputed  questions  both  of  law  and  fact,  and  the 
clause  in  the  statute  providing  that  the  claimant 
'may  proceed  as  in  equity'  was  used  merely  in 
contradistinction  to  procpodings  on  the  law  side 
of  the  court,  with  its  stated  terms  and  more 
rigid  rules  of  procedure." 

In  all  election  cases  heretofore,  with  one 
exception,  within  the  experience  of  the  pres- 
ent members  of  the  court,  the  statutory  pro- 
cedure has  been  strictly  followed.  In  one 
case.  In  which  there  was  an  appeal  prop- 
erly transmitted,  the  Justices  for  convenience 
heard  oral  arguments  during  a  term  of  the 
law  court,  but  the  case  was  not  entered  on 
the  law  docket. 

And  it  may  be  questioned  whether  the  im- 
mediate parties,  by  consenting  to  this  proce- 
dure, have  effectively  waived  the  require- 
ments of  the  statute.  Certainly  waiver  can- 
not confer  Jurisdiction  upon  the  law  court 
Besides,  the  question  of  the  validity  of  an 
election  to  public  office  affects  public  Inter- 
ests, as  well  as.  private  ones,  and  it  may  be 
doubted  whether,  under  such  circumstances, 
a  party  should  be  permitted  to  waive.  How- 
ever this  may  be,  despite  the  fact  that  these 
cases  are  irregularly  before  us  on  report, 
rather  than  on  appeal,  they  have  been  argued 


tn  writing  as  the  statute  provides,  and  have 
been  considered  by  all  the  justices,  as  the 
statute  contemplates. 

The  order  in  each  case  will  be: 

Petition  dismissed,  with  costs. 


BARTER  V.  MAYOR  ANT)  ALDERMEN  OF 
CITY  or  ROCKLAND. 

(Supreme  Judicial  Court  of  Maine.    March  S, 
1916.) 

1.  MnsraoTPAi,  Gobpobatiowb   «=»183(1)— Po- 

U0»  —  DK    FaOTO    CHABA.OSSB    01    DEPUTY 

Marshal. 

Under  an  ordinance  of  the  city  of  Rockland 
providing  that  the  city  marshal  should,  with  the 
approbation  of  mayor  and  aldermen,  appoint 
annually  one  of  the  police  force  as  a  deputy, 
one  not  a  member  of  the  police  force,  whom  the 
marshal  appointed  his  deputy,  and  who  served 
as  such,  was  de  facto  the  deputy  marshal  dur- 
ing his  time  of  service. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  473 ;  Dec.  Dig.  <©=» 
183(1).] 

2.  Municipal   Cobporations  «=>  183(1)— Po- 
lice—Deputt  Marshal  De   Facto  — Ap- 

POINTIOSRT  of  a  DEPUTY  De  Jube. 

Where  the  depttty  marshal  of  the  city  of 
Rockland,  during  the  time  of  his  service  was 
merely  deputy  marshal  de  facto  because  nn  ordi- 
nance of  the  city  required  that  a  member  of  the 
police  force  be  appointed  deputy,  while  the  in- 
cumbent was  not  such  a  member,  he  ceased  to  be 
such  by  the  appointment  of  a  police  officer  as 
deputy,  who  qualified  over  the  incumbent  and 
performed  the  duties  of  the  office,  since  there 
cannot  be  an  officer  de  jure  and  one  de  facto  in 
possession  of  the  same  office  at  the  same  time. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CornorationB,  Cent.  Dig.  i  473 ;  Dec.  Die.  S=> 
183(1).]  »   .         .  6   s^ 

3.  Officebs  €=»83— De  Facto  OFncEB— Tbt- 
ING  Title  to  Ofitce. 

Possession  of  an  office  is  necessary  to  give 
a  de  facto  officer  any  rights  in  proceedings  to 
try  title  to  the  office,  since  possession  of  the 
office  is  essential  to  his  titie  to  consideration  as 
an  official. 

r£d.  Note.— For  other  cases,  see  Officers,  Gent 
Dig.  i§  115-123 ;   Dec.  Dig.  <8=>83.] 

4.  MUMICIPAI,      Cobpobations      «=9l83(3)  — 

Mabshal— Removal— Review — Intebest  at 

Party— De  Facto  Officer. 

A  person  not  a  member  of  the  police  force 
of  the  city  of  Rockland,  who  was  appointed  to 
the  office  of  deputy  marshal  under  an  ordinance 
requiring  the  appointment  of  a  police  officer, 
after  his  removal  by  the  mayor  and  aldermen 
and  the  appointment  of  his  successor  de  jure, 
could  not  have  certiorari  to  quash  the  removal 
proceedings,  since  the  appointment  of  his  de 
jure  successor  terminated  even  his  de  facto  char- 
acter, while  only  parties  having  an  interest  in 
proceedings  other  than  a  public  interest  are  en- 
titled to  certiorari. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  477;  Dec.  Dig.  <©=> 
183(3).] 

Rqiort  from  Supreme  Judicial  Court  Knox 
County,  at  Law. 

Petition  for  certiorari  by  Uewellyn  Q.  Bar- 
ter against  the  Mayor  and  Aldermen  of  the 
City  1^  Rockland.  On  report  from  the  Su- 
preme Judicial  Court    Petition  dismissed. 
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Argned  before  SAVAGB,  O.  J.,  and 
SPEAR,  EXNG,  BIRD,  HALET,  and  HAN- 
SON, JJ. 

B.  K.  Oonld,  of  Rockland,  for  plalntlfl. 
Frank  B.  Miller,  of  Rockland,  for  defendant 

HALEY,  J.  This  Is  a  petition  for  a  writ  of 
certiorari,  asking  that  certain  records  of  the 
board  of  mayor  and  aldermen  of  the  dty  of 
Rockland  be  certified  to  the  court,  adjudged 
illegal,  and  quashed.  The  defendants  filed 
their  answer,  testimony  was  taken,  and  the 
case  reported  to  this  conrt  for  determination. 

The  case  shows  that  the  petitioner  was  ap- 
IK>lnted  deputy  marshal  of  the  city  of  Rock- 
land April  18, 1913,  and  served  as  such  nntu 
July  17,  1914,  and  did  not  act  as  deputy 
marshal  after  that  date.  August  3,  1914, 
charges  having  been  filed  against  him,  no- 
tice was  Issued  for  him  to  appear  August 
13th  and  show  cause  why  he  sbonld  not  be 
removed  from  the  police  force  of  said  city. 
The  notice  was  served  upon  him  and  a  hear- 
ing had ;  he  did  not  appear,  and,  upon  hear- 
ing, the  petitioner  "was  dismissed  from  the 
Rockland  police  force  as  patrolman  and 
deputy  marshal."  It  Is  the  claim  of  connsel 
for  the  petitioner  that  the  notice  was  not  a 
legal  notice,  because  of  the  lack  of  time,  and 
the  charges  were  not  specific  enough  to  au- 
thorize the  board  of  mayor  and  aldermen  to 
act  upon  the  petition,  and  because  the 
mayor  and  aldermen,  after  said  hearing  and 
before  removal,  did  not  adjudicate  upon  the 
truth  or  falsity  of  the  charges  as  a  matter 
of  fact,  because  the  mayor  concurred  with 
the  board  of  aldermen  in  the  vote  of  removal 
of  the  petitioner,  and  that  said  mayor  did  not 
remove  said  petitioner  and  receive  the  con- 
currence of  the  aldermen  to  said  action,  for 
which  reasons  the  action  of  the  board  of 
mayor  and  aldermen  was  Illegal. 

The  Ordinances  of  the  City  of  Rockland, 
dkapter  III,  sections  2  and  7,  provide  as  fol- 
lows: 

"2.  The  city  marshal  shall,  with  the  approba- 
tion of  the  mayor  and  aldennen,  appoint  annu- 
ally one  of  the  police  officers  as  a  deputy,  who 
■hall,  during  the  absence  or  disability  of  the 
city  marshal,  have  and  exercise  all  power  and 
authority,  and  perform  all  duties  pertaining  to 
the  office  of  marshal." 

•  ••••• 

"7.  The  police  force  shall  consiBt  of  not  lesa 
than  six  officers,  including  the  city  marshal  and 
deputy  marshal,  and  all  except  the  city  marshal 
shall  hold  office  for  the  term  of  three  years,  end- 
ing on  the  last  day  of  March,  or  until  their  suc- 
cessors are  chosen  and  qualified.  Appointments 
to  the  police  force  shall  be  made  that  the  terms 
of  office  of  one-third  of  the  entire  force,  or  as 
near  as  may  be,  shall  expire  each  year.  Any 
vacancy  shall  be  filled  for  the  remainder  of  the 
unexpired  term." 

[1]  The  record  does  not  show  that  the  pe- 
titioner was  ever  appointed  a  member  of  the 
police  force,  and  as  the  ordinance  provides 
that  the  depnty  marshal  shall,  at  the  time 
of  appointment,  t>e  one  of  the  police  officers, 
the  petitioner  was  not  eligible  and  not  legal- 


ly appointed  dejmty  marshal,  trat  during  tlM 
time  that  he  served  he  was  the  de  facto  dep- 
nty marshal.  After  the  removal  of  the  peti- 
tioner as  above,  the  marshal  appointed  Al- 
l>ert  O.  Collamore,  a  police  officer,  as  deputy 
marshal  for  the  years  1914  and  1915,  and  be 
was  nnanlmotlsly  elected  by  the  board  of 
aldermen,  and  qualified  as  deputy  marshal, 
and  has  performed  the  datles  of  said  oiffice 
ever  since,  and  the  petitioBer  has  not  at- 
tempted to  perform  the  duties  of  the  office 
since  July  17,  1914. 

[2,  S]  By  the  appointment  of  Mr.  Collamore 
as  above,  and  his  taking  possession  of  the  of- 
flee,  he  became  the  de  Jure  deputy  marshal, 
and  the  petitioner,  not  bdng  In  possession 
of  the  office  or  performing  the  duties  of  the 
office,  ceased  to  be  a  de  facto  officer,  for 
"two  different  persons  cannot  at  the  same 
time  be  in  actual  occupation  and  exercise  of 
an  office  for  which  one  Incumbent  only  Is 
provided  by  law.  There  cannot,  therefore, 
be  an  officer  de  Jure  and  another  officer  de 
facto  in  possession  of  the  same  office  at  the 
same  time."  Mechem  on  Public  Officers,  { 
322.  Poeaeeslon  of  the  otbce  Is  necessary  to 
give  a  de  facto  officer  any  rights  in  pro- 
ceeding to  try  the  title  to  an  office,  for  as 
well  said,  "the  possession  Is  indispensable, 
the  very  life  blood  of  the  claimant's  title,  to 
consideration  as  an  official." 

[4]  The  petitioner  in  this  case  is  not  an 
interested  party  In  the  proceedings  which  he 
desires  quashed.  Having  no  Interest  therein 
he  is  not  entitled  to  certiorari,  because  only 
parties  who  have  an  Interest  In  the  proceed- 
ings, other  than  the  interest  which  the  pub- 
lic have,  are  entitled  to  the  writ  of  certiorarL 
Harkness  v.  Co.  Commissioners,  26  Me.  353; 
Parsonsfleld  v.  Lord,  23  He.  516;  Strong  v. 
Commissioners,  31  Me.  678. 

Petition  dismissed,  with  costs. 


BUTLBR  V.  HAWKINS. 

(Supreme  Judicial  Court  of  Maine.     March  8, 
1916.) 

1.  Appeal  aito  Ebbob  «s»1033(8)— Qukstioitb 
Pbxsxrtkd  —  EBbob  Favobablb  to  Plair- 
Tira— Admission  op  Evioknob. 

In  an  action  on  a  note,  where  the  defense 
was  a  denial  of  signature  and  plaintiff  had  testi- 
fied that  the  county  attorney,  representing  de- 
fendant, bad  called  on  him  and  told  him  what 
defendant  had  stated  in  regard  to  the  note,  it 
was  not  error  to  permit  defendant  to  state  that 
when  he  heard  abopt  certain  litigation  in  which 
the  plaintiff  was  engaged  he  consulted  the  dis- 
trict attorney  and  the  county  attorney  for  ad- 
vice as  to  his  defense,  since  his  testhnony  mere- 
ly corroborated  that  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4064,  4055;  Dec.  Dig.  «=3 
1033(3).] 

2.  WrrirassKs  <3=»400  —  GonTBADicnoif  to 
Plaintiit's  EviDEnox. 

In  an  action  on  a  note  which  the  defendant 
denied  signing,  where  plaintiff  contended  that 
the  consideration  for  the  note  was  another  note 
discounted  at  a  certain  bcmk,  and  which  he  de- 
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Btroyed  In  the  preMooe  of  defendant,  while  de- 
fendant contended  that  the  only  notes  he  had 
signed  and  which  were  disoonnted  at  that  bank 
had  been  paid,  testimoDj  from  the  record  of 
notes  diaeounted  by  the  bank  was  admissible  on 
behalf  of  defendant,  although  they  contradicted 
some  part  vt  Us  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  a  1276-12TO;   Dec.  Dig.  «=>406.] 

Ezceptlons  from  Superlw  Conrt,  Cnmber- 
land  Comity,  at  Law. 

Assumpsit  by  I.  P.  Butler  against  L.  P. 
Hawkins.  Verdict  for  defendant,  and  plain- 
tiff excepts.    Exceptions  overruled. 

Argued  before  SAVAQE,  C.  J.,  and  COR- 
NISH, BHID,  HALEX,  and  HANSON,  JJ. 

B.  H.  Wlla<m  and  Antboine.  &  Anthoine, 
all  of  Portland,  for  platatifC.  GleaTes,  Wa- 
tnrboose  &  Bmery,  of  Biddefbrd,  for  defraid,- 

PER  CURIAM.  An  action  of  assumpsit 
an.  a  promissory  note,  tried  to  a  Jury  in  the 
superior  court  for  Cumberland  county. 

The  defendant,  if  liable  at  all,  was  liable 
as  an  accommodation  maker.  The  defense 
was  that  the  note  declared  upon  was  not 
the  defendant's  note,  and  that  he  never  sign- 
ed It.  The  verdict  was  for  the  defendant, 
and  the  case  is  before  this  court  on  excep- 
tions to  the  admission  of  testimcmy. 

[1]  Tbe  first  two  exceptions  are  to  allow- 
ing the  defendant  to  testify  that  he  had 
heard  of  litigation  between  the  plaintiff  and 
Mr.  Small,  and  that,  as  a  result  of  that  in- 
formation, be  called  upon  Mr.  Waterhouse. 
He  was  asked  If  be  did  not  mean  Mr.  White- 
house,  the  district  attorney,  and  answered 
yes,  and  stated  that,  as  a  result  of  that  in- 
terview, be  consulted  Mr.  Eaton,  the  county 
attorney.  The  testimony  was  properly  ad- 
mitted. The  call  upon  Messrs.  Whltehouse 
and  Eaton  as  attorneys  to  advise  blm  as  to 
bis  defense  was  proper,  and  the  plaintiff  bad 
previously  testified  that  Mr.  Eaton  was  act- 
ing for  the  defendant,  and  had  called  upon 
him  In  the  Interest  of  the  defendant,  and  he 
talked  with  the  defendant  and  told  him  the 
information  he  had  given  Mr.  Eaton.  It  was 
not  error  to  admit  the  testimony,  as  It  merely 
corroborated  the  plaintur's  testimony. 

[2]  The  remaining  exception,  was  to  admit- 
ting the  testimony  from  the  record  of  notes 
discounted  by  the  Chapman  National  Bank 
of  notes  Indorsed  and  signed  by  the  defend- 
ant. It  was  the  claim  of  defendant  that  the 
only  two  notes  that  be  signed  were  payable 
at  the  Chapman  National  Bank,  and  were 
discounted  at  that  bank,  and  had  been  paid; 
that  they  were  for  a  dUferent  amount  than 
the  note  In  suit  The  exception  is  urged  In 
this  court  because  the  testimony  as  given 
was  In  conflict  with  some  parts  of  the  de- 
fendant's testimony.  If  so,  It  was  not  preju- 
dicial to  tbe  plainUfF,  as  it  tended  to  discred- 
it tbe  defendant's  testimony.  The  plaintiff 
claimed  that  one  of  tbe  notes  discounted  by 


the  Chapman  National  Bank,  witb  tbe  inter- 
est, less  a  small  partial  payment,  made  the 
consideration  for  tbe  note  In  suit,  which  the 
defendant  denied.  It  was  proper  to  prove 
that  the  note  was  paid,  and  consequently 
tbe  note  in  suit  was  not  signed  by  the  de- 
fendant as  claimed  by  tbe  plaintiff,  who  tes- 
tified that  be  destroyed,  In  tbe  presence  of 
the  defendant,  tbe  note  wbic^  be  claimed 
tbe  note  In  suit  was  received  by  bim  in  pay- 
ment of. 
Exceptions  overruled. 


HARLOW  et  aL  V.  PERRY, 

(Supreme  Judicial  Court  of  Maine.    March  8, 
1916.) 

1.  Evidence  4»121(17)— Res  GESTis— Decla- 
BATioN  or  Agent. 

In  an  action  for  deceit  in  the  sale  of  a 
stock  of  goods  by  defendant,  the  declaration  of 
the  agent  who  s(dd  for  defendant  at  the  time  of 
sale  in  reference  to  the  condition  of  the  goods 
was  admissible  as  part  of  the  res  gestae  accom- 
panying the  act  of  sale. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  338;  Dec.  Dig.  «s»121(17).] 

2.  FxAUD  «s>22(l)— False  RBPaEBENiA-noRS 
— Cause  of  Action  fob  Deceit. 

False  and  fraudulent  representations  in  the 
selling  of  property  by  an  administrator  as  to  the 
value  placed  upon'  it  by  appraisera  will  not  sus- 
tain an  action  for  deceit  in  the  sale  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dfg.  a  19,  20,  22,  23;    Dec/ Dig.  «S=»2^(1).] 

3.  Trial  €=>86— ADMissiBii.iTr  of  Evidence 

— TRSrntONY    PABTtT    iMMATEBIAL. 

In  an  action  against  an  administrator  for 
damages  occasicmed  the  purchasers  of  the  dece- 
dent's goods  sold  for  the  administrator  by  an 
agent,  the  testimony  of  the  agent  as  to  his  dec- 
laration at  the  time  of  sale  in  reference  to  the 
condition  of  the  goods,  containing  immaterial 
testimony  concerning  the  value  placed  upoa  tlte 
property  by  appraisers,  elicited  because  the  wit- 
ness was  called  upon  to  give  his  entire  conver- 
Eation  with  tbe  buyers,  was  admissible. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  222r-2U5 ;   Dec.  Dig.  «=>85.] 
4k.  Tbial  <M»206— Dutx  to  Instboot. 

It  is  the  duty  of  the  court  to  instruct  the 
jury  to  disregard  immaterial  testimony  elicited 
with  such  as  is  materiaL 

[Ed.  Note.— B>»  other  cases,  see  Trial,  Cent 
Dig.  i  604;   Dec.  Dig.  <8s»m] 

5.  PBIMOrPAI.  AND  AOKNT  «S3l89(l)— IdABIL- 

nx  >0B  Agbht'b  Tokt— False  Rxtbesenta- 

TIONS. 

An  administrator  selling  his  decedent's 
goods  throngb  an  agent  was  hable  for  the  acts 
of  ttie  agent  done  within  the  scope  of  his  au- 
thority, including  false  representations  made  to 
the  buyers  as  to  the  condition  and  kind  of  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  609-^806;  Dec  Dig.  «=» 
169(1).] 

6.  Witnesses    «=>268(18)  —  Cbobs-Ezaiuna- 
xioN— Scope. 

In  an  action  for  deceit  in  the  sale  of  a  dece- 
dent's goods  by  defendant,  as  administrator, 
through  an  agent,  where  defendant  offered  evi- 
dence of  what  appeared  to  be  the  estimate  of  ap- 
praisers of  the  value  of  the  stock,  it  was  proper 
for  the  buyers  to  show  by  cross-examination  that 
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the  appralsen  placed  a  different  value  upon  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  945;    Dec.  Dig.  <^268(13).] 

7.  EVIOKNCB    iS=>220{2)— ADM18S10H8— Bt    Si- 
LENCK. 

In  an  action  for  deceit  in  the  sale  of  a  dece- 
dent's goods  by  defendant,  as  administrator, 
through  an  agent,  defendant's  failure  at  a  for- 
mer trial,  at  which  he  was  a  witness,  to  deny 
testimony  given  in  his  presence  by  plaintiffs  and 
their  witnesses  as  to  statements  made  by  de- 
fendant to  plaintiffs  that  the  goods  had  been  so 
arranged  in  the  stores  as  to  give  a  fair  repre- 
sentabon,  etc.,  which  was  material  to  the  issue, 
was  provable  against  defendant  as  an  admission 
by  silence  and  acquiesceuce. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  772,  774,  775,  777 ;  Dec.  Dig.  «=> 
220(2).] 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Lew. 

Action  by  Elmer  L.  Harlow  and  others 
against  Fred  A.  Perry.  Verdict  for  plain- 
tiffs, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

Argued  before  SPEAR,  KING,  BIRD,  HA- 
LEY, and  HANSON,  JJ. 

Oakes,  Palsifer  t  Ludden,  of  Auburn,  for 
plaintiffs.  B.  W.  Crockett,  of  LewistoD,  for 
defendant 

HALEY,  J.  This  U  an  action  on  the 
case  for  deceit  in  tbe  sale  of  a  stock  of 
goods  by  the  defendant,  administrator  of 
the  estate  of  one  J.  K.  Haslan,  who  in  his 
lifetime  kept  a  crockeryware  and  variety 
store  in  Lewiston,  by  falsely  representing 
to  the  plaintiffs  that  the  stock  bad  been  ap- 
praised as  of  tbe  value  of  $8,035,  without  in- 
cluding damages  and  unsalable  goods,  and 
that  the  goods,  as  they  were  arranged  on  the 
shelves  and  as  they  appeared,  were  similar 
In  character  and  quality  to  those  in  sight  on 
the  shelves,  and  to  those  contained  In  the 
various  boxes  and  receptacles  holding  the 
goods.  Tbe  store  was  about  25  by  80  or  90 
feet  in  size,  and  included  a  basement  and 
two  general  stores  and  an  attic,  in  all  of 
which  there  was  a  large  amount  of  goods. 
The  case  has  been  before  this  court  before 
(113  Me.  239,  93  AU.  544),  and  upon  the  sec- 
ond trial  the  verdict  was  for  the  plaintttTs, 
and  the  defendant  brings  the  case  to  this 
court  upon  exceptions.  The  testimony  show- 
ed that  one  D.  P.  Andrews  acted  as  agent  of 
the  defendant  in  making  tbe  sale  to  the 
plaintiffs.  The  first  exception  is  to  certain 
parts  of  the  testimony  of  Mr.  Andrews,  who 
was  called  as  a  witness  for  the  plaintiffs. 
The  testimony  is  as  follows: 

"Q.  What  did  Mr.  Andrews  tell  you  about  the 
stock  of  goods  for  you  to  report  to  prospective 
customers?  A.  He  told  me  the  appraisal  of  the 
stock  was  ?8,000.  Mr.  Crockett:  I  wish  to 
reserve  that  point.  I  object  to  that  testimony. 
The  Court:  You  don't  claim  that  is  a  substan- 
tial ground  for  damages,  do  you,  Mr.  Pulsifer? 
Mr.  Pulsifer :  No ;  I  think  not.  The  Court : 
You  had  better  leave  that  out  for  the  present,  as 
that  part  of  it  goes.  He  is  not  asked  what 
was  told  tbe  plaintiffs.    Q.  Well,  Mr.  Andrews, 


what  representation  did  you  make  to  Mr.  ^a^ 
low  and  Mr.  Thurston  about  the  stock?  TIm 
Court:  State  the  conversation,  the  wliole  of  it 
A.  I  told  them  Mr.  Perry  told  me  the  stock  wai 
appraised  at  $8,035,  with  all  damaged  stock 
throwed  out.  Mr.  Crockett:  I  object.  The 
Court :  That  may  stand  as  a  part  of  the  conver' 
sation.  Mr.  Crockett:  I  would  like  to  have  th« 
point  reserved,  'The  Court :  I  shall  instruct  tbe 
jury  about  it.  Mr.  Crockett  I  wish  the  poist 
reserved.     The  Court:    Certainly." 

[1-S]  The  rest  of  the  testimony  of  this 
witness  is  not  given,  but  there  can  be  no 
question  but  that  the  declaratioa  of  the 
agent  at  the  time  of  sale  in  reference 
to  the  condition  of  the  goods  which  he  was 
selling  for  his  principal  was  admissible  as 
a  part  of  the  res  gestn  accompanying  the 
act  of  the  sale,  and  the  witness,  to  answer 
tbe  question,  was  bound  to  state  all  that  he 
stated  to  the  plaintiffs  as  an  indncem^t 
for  them  to  make  the  purchase.  The  defend- 
ant claims  that  the  false  and  fraudulent 
representations  conoemlrig  tbe  appraisal  of 
the  property  by  t^ipraisers  as  to  tbe  valoe 
placed  upon  it  was  not  sufficient  to  snstahi 
an  action  for  deceit  in  the  sale  of  property, 
which  la  tbe  law  6t  this  state  as  held  in 
Bourn  v.  Davis,  76  Me.  223,  and  tbe  above 
testimony  of  Mr.  Andrews  was  not  admitted 
for  the  purpose  of  charging  the  defendant 
for  damages  by  reason  of  the  false  state- 
ments as  to  the  value  of  the  goods.  The 
counsel  stated  that  be  did  not  rely  upon  It, 
it  was  not  admitted  for  that  purpose,  but 
it  was  admitted  as-  a  part  of  the  conversation 
between  the  plaintiffs  and  tbe  defendant's 
agent,  whereby  the  plaintiffs  w«re  induced 
to  purchase  the  goods,  and  In  repeating  tlie 
conversation  It  was  necessary  for  the  wi^ 
ness  to  repeat  all  that  was  said,  or  all  hi 
substance  that  was  said  between  them  at 
tbe  time,  and,  if  immaterial  testimony  was 
given  that  had  no  bearing  on  the  case,  it 
was  not  a  subject  of  exception,  l>ecause  the 
witness  was  called  upon  to  give  tbe  conve^ 
sation,  ftnd,  if  matters  were  stated  that  bad 
no  bearing  upon  the  case.  It  was  tbe  dotj 
of  tbe  court  to  give  to  the  Jury  proper  hi- 
structions  in  regard  to  it,  and  the  conrt 
stated  be  would  give  tbe  Jury  proper  instrw;- 
Uons  in  regard  to  the  testimony,  and  it  is 
not  claimed  that  proper  Instructions  were 
not  given.  As  Mr.  Andrews  was  tbe  agent 
of  the  defendant  in  making  tbe  sale  of  tiie 
goods  to  tbe  plaintiffs,  tbe  defendant  wea 
liable  for  such  acts  of  the  agent  as  were 
done  within  the  scope  of  his  authority  ts 
agent,  wliich  Included  representations  made 
by  the  agent  to  the  plaintiffs  as  to  the  coa- 
dition  and  kind  of  goods  that  they  wen 
negotiating  for.  Leavltt  v.  Seaney  et  aU 
113  Me.  119,  93  AtL  46,  and  authorities  cited. 

[6]  The  defendant  proved  by  the  testi- 
mony of  two  of  the  appraisers  of  the  estste 
of  James  K.  Haslan  that  they  looked  the 
stock  over,  inventoried  and  appraised  it  wlti 
an  allowance  for  damaged  goods,  at : 
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wblcb  InTeutory  was  not  filed  in  the  probate 
court.     UpoD  cross-examination,  subject  to 
exception,  tbe  witnesses  were  allowed  to  tes. 
tify  that  at  the  same  time  they  made  an- 
other Inventory  of  the  same  goods,  and  that 
tbelr  estimate  of  the  ralne  of  the  goods,  as 
shown  "by  the  second  Inventory,  was  $2,300, 
■which  was  returned  by  them  to  the  defend- 
ant.   Tbe  defendant  having  offered  evidence 
of  what  appeared  to  be  the  estimates  of  the 
■witnesses'  of  the  value  of  the  stock.  It  was 
proper  for  the  plaintiffs  to  show  by  cross- 
examination  that  they  had  placed  a  different 
■value  upon  the  goods.    The  defendant  hav- 
ing  ottered  testimony  as  to  tbe  appraisal, 
It  opened  the  door  for  tbe  plaintiffs  to  show 
all  that  was  done  at  the  time  of  tbe  apprais- 
al that  bore  upon  the  value  of  the  goods. 
The   testimony  tended  to  prove   that  that 
value  placed  upon  the  goods  by  the  witnesses 
■was  not  a  fair  value,  and  tended  to  prove 
that  the  defendant,  to  whom  the  inventory 
was  returned,  knew,  or  ought  to  have  known, 
that  tbe  representations  made  by  bis  agent 
as  to  the  condition  and  value,  were  nntrue, 
and  the  defendant,  ha^-Ing  offered  evidence 
aC  tbe  appraisal,  had  no  right  to  prevent  the 
plaintiffs  from  showing  how  it  was  made. 
The  defendant  having  shown  a  part  of  the 
transaction  and  the  value  placed  upon  the 
goods  by  the  witnesses,  the  plaintiffs  bad  a 
right,  upon  cross-examination  of  the  witness- 
es, to  show  how  the  value  was  fixed  by  them, 
and  that  at  the  sam^  time  they  fixed  a  much 
lower  value. 

[7]  The  remaining  exceptions  are  to  the 
admission  of  the  testimony  of  the  plaintiffs 
and  their  witnesses  that  at  the  previous 
trial,  at  which  tbe  defendant  was  a  witness, 
the  plaintiffs  testified  to  statements  made 
by  the  defendant  to  the  plaintiffs,  that  the 
goods  had  been  so  arranged  as  to  give  a  fair 
representation,  that  they  were  as  shown  on 
the  front,  and  to  the  permitting  of  the  plain- 
tiff's attorney  to  ask  defendant,  on  cross- 
examination  after  he  had  testified  he  prob. 
ably  heard  tbe  above  testimony: 

"Did  you  make  any  denial  of  that  statement? 
A.  I  didn't  confirm  or  deny  it,  to  my  knowl- 
edge." 

At  the  previous  trial  one  of  the  plaintiffs 
testified  that  he  stated  to  tbe  defendant: 

"I  was  not  used  to  that  kind  of  stock  at  all, 
and  I  would  simply  ha've  to  go  on  what  he  said 
in  regard  to  tbe  character  of  it.  *  *  *  I  was 
going  on  Itia  statemmt." 

It  is  urged  that  the  failure  of  tbe  defend- 
ant to  deny  at  the  toTtoBse  trial,  at  which 
he  was  not  only  a  party,  bat  a  witness,  the 
testimony  given  In  Ills  presence  which  waa 
material  to  the  iMnie,  was  an  admission  by 
■llenoe  and  acquiescence  that  tended  to  prove 
die  troth  ot  tbe  testimony  given. 

In  Blandiard  r.  Hodgkins,  62  Me.  119,  it 
was  hdd  that  snch  a  failure  to  deny  testi- 
mooy  glvw  in  tbe  presence  of  the  defend* 
ant,  who  waa  a  wltneaa  at  the  former  trial, 
was  admiaalble,  in  the  following  Isnguage: 


"W*  think  the  testhnony  waa  competent  ak 
tending  to  show  an  implied  admission  on  the 
part  of  tbe  defendant  tnat  the  bargain  was  as 
stated  by  tbe  ■witnesses  before  the  referees.  Its 
force  in  that  direction,  and  its  valae,  were  for 
the  jury.  It  was  subject  to  rebnttai^  explana- 
tion, and  comment,  if  an  inference  prejudicial  to 
the  defendant,  and  not  weU  founded  in  fact,  was 
likely  to  be  dra^wn.  *  *  *  If  be  did  hear  and 
understand  it,  as  might  fairly  be  inferred  from 
the  plaintiff's  testimony,  and  allowed  it  to  pass 
as  true,  unchallenged  on  his  part  at  that  time, 
the  fact  was  one  which  the  Jury  might  properly 
weigh." 

And  tbe  doctrine  of  Blanchard  ▼.  Hod^ina 
was  approved  In  Thayer  v.  Usher,  98  Me. 
468,  67  AtL  839,  and  the  same  rule  was  sus- 
tained in  Connell  v.  McNett,  109  Mich.  329, 
67  N.  W.  844;  State  v.  Dexter,  116  Iowa, 
678,  87  N.  W.  417. 

niere  ate  many  cases  that  contain  the 
statement  that  the  fact  that  a  person  pres- 
ent at  a  trial  did  not  deny  the  statements 
made  In  their  presmce  are  inadmissible  in 
cases  in  which  they  are  parties,  but  an  ex- 
amination of  the  cases  show  tbat  It  would 
not  have  been  proper  for  them  to  deny  tbe 
statement  at  that  time.  Many  of  the  cases 
are  where  a  witness  was  giving  bfs  deposi- 
tion ;  otbers  where  the  complainant,  In  pro- 
ceedings similar  to  bastardy  proceedings  in 
this  state,  was  making  her  statement  In 
writing  before  the  magistrate;  another 
where  the  wife  of  a  poor  debtor  in  supple- 
mental proceedings  had  heard  her  husband 
testify  to  different  facts  than  she  afterwards 
testified  to  In  a  case  In  wblcb  she  was  a  par- 
ty i  another  in  which  the  wife  of  the  defend- 
ant beard  testimony  at  a  former  trial  and 
did  not  deny  it,  not  being  a  ■witness ;  and  in 
criminal  cases  where  the  accused  did  not 
take  tbe  stand  In  the  lower  court,  and  did 
not  deny  a  statement  made  by  a  witness- 
in  all  of  which,  as  stated  by  tbe  court,  the 
party  against  whom  the  silence  was  offered 
Iiad  no  right  to  Interrupt  tbe  proceedings 
to  make  a  denial.  If  attempted.  It  would 
have  been  a  violation  of  the  rules  of  order 
in  judicial  proceedings,  and  would  have  ren- 
dered tbe  Interrupting  party  liable  for  con- 
tempt, and  in  many  cases  tbe  statement 
might  not  be  material  to  the  issue  being 
tried.  Before  tbe  silence  of  a  party  is  ad- 
missible against  him,  it  must  appear  that 
be  had  the  rlgbt,  and  It  was  his  duty,  to 
speak,  and  that  he  bad  an  opportunity  for 
the  denial,  and  when  a  party  is  called  as  a 
witness  in  his  own  behalf,  and  there  has 
been  positive  testimony  as  to  bis  declara- 
tions that  were  material  to  the  issue,  and 
he  does  not  deny  the  testimony,  we  think 
the  doctrine  of  Blanchard  v.  Hodgkins  ap- 
plies, and  that  the  Jury  should  have  the 
right  to  consider  his  alienee  under  such  dr- 
cumstances. 

There  are  cases  that  hold  the  law  to  be  aa 
claimed  by  the  defendant  (Blackwell  Dur- 
ham Tobacco  Co.  r.  McBlwee,  96  N.  C.  71, 
1  S.  E.  676,  60  Am.  Rep.  4M;  Bnos  t.  St 
Paul  Fire  &  Marine  Ins.  Co.,  4  B.  D.  689,  67 
N.  W.  919,  46  Am.  St.  Rep.  796) ;  but  most  tit 
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tiie  other  cases  In  wbldi  the  rate  la  stated 
were  not  cases  similar  to  the  case  at  bar. 

In  this  case  the  statements  were  material. 
If  made  by  the  detoidant,  as  testified,  they 
showed  the  false  statements  as  to  the  con- 
dition and  character  of  the  goods  being  sold, 
and  that  the  plaintiffs  relied  npon  such  state- 
ments in  the  purchase.  The  truth  of  those 
statements  was  being  determined  in  court 
in  a  suit  between  these  parties.  The  purpose 
of  that  trial  was  to  determine  whether  the 
false  statements  were  made.  Its  object  was 
to  discover  and  dedare  the  truth  in  rela- 
ti(m  to  the  statements,  and,  if  the  defend- 
ant preferred  to  allow  the  testimony  to  stand 
uncontradicted,  when  he  was  a  witness  after 
the  testimony  was  given  and  had  an  oppor- 
tunity to  deny  it,  we  think  the  plaintifts 
had  the  right  to  have  that  fact  offered  in  evi- 
dence, and  the  Jury  the  right  to  draw  the 
Inference  from  his  neglect  to  deny  it  when 
he  had  the  opportunity  to  do  so,  unless  his 
silence  was  explained,  as  conduct  by  the  de- 
fendant that  raised  a  presumption  of  the 
truth  of  the  testimony,  that  at  that  time 
he  knew  he  could  not  truthfully  deny  the  tes- 
tlmon}'  were  he  to  speak  upon  the  subject. 

Exceptions  overruled. 


SMITH  V.  MAINE  CENT.  E.  CO. 

(Supreme  Judicial  Court  of  Maine.    March  10, 
1916.) 

1.  Factors  <s=>50— Sale  on  CojnnssioN— Ac- 
tions—Pbopebtt  IN  Goods  Iield. 

One  who  takes  charge  of  an  animal  for  sale 
on  commissioD  has  such  a  special  property  there- 
in that  he  may  sue  a  railroad  for  the  killing  of 
the  animal,  where  before  suit  he  paid  the  owner 
its  value. 

(Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  f  82;  Dec  Dig.  «s>60.] 

2.  Cabbibbs  4s»215(2)— Cabbiagb  of  Annuxs 
— Stooktabds— Defects — ^Liability. 

Plaintiff  arranged  to  shiij  cattle  over  de- 
fendant's railroad.  After  starting  to  drive  them 
to  the  station,  he  learned  no  car  was  ready,  but 
there  would  be  one  the  next  morning.  On  plain- 
tiS's  asking  where  he  could  put  them,  defend- 
ant's agent  said  he  might  use  the  yard  at  the 
station.  Plaintiff,  without  informing  the  agent, 
and  without  feeding  the  cattle,  put  them  in  a 
yard  properly  fenced,  but  failed  to  put  up  all  the 
^te  oars,  and  left  no  one  to  guard  the  cattle. 
The  cattle  broke  through  the  pate,  and  some 
were  killed  by  defendant's  tram.  Held  that, 
plaintiff  being  a  mere  invitee,  defendant  was 
under  no  obligation  to  guard  the  cattle,  and  was 
guilty  of  no  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  923;  Dec.  Dig.  «=>216(2).] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Oxford  County,  at  Law. 

Action  by  WlUiam  H.  Smith  against  the 
Maine  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  excepts  and 
moves  for  new  trial.  Exceptions  overruled, 
and  motion  sustained. 

Argued  before  SAVAGE,  C.  J.,  and  KING, 
BIRD,  HALEY,  and  HANSON.  JJ. 


James  S.  Wright,  of  Sonth  Paris,  tor  plain- 
tiff. Blsbee  ft  Parker,  of  Romford,  and 
White  &  Carter,  of  Lewlston,  fbr  defendant 

HALET,  J.  This  is  an  action  brought  by 
the  plaintiff  to  recover  damages  for  tbe  kill- 
ing of  and  Injury  to  cattle  that  tike  plaintiff 
was  intending  to  ship  at  Fryeburg  over  the 
railroad  of  the  defendant 

Among  the  cattle  wlilch  were  injured  and 
sued  for  was  an  ox  that  the  plalntlfT  admit- 
ted in  hia  testimony  he  had  not  actually  pur- 
chased at  the  time  the  right  of  action  ac- 
crued, and  he  had  no  written  bill  of  sale  of 
tile  ox,  filed  no  written  asslg;nnieiit  of  the 
claim  of  the  real  owner  of  the  ox  with  his 
writ,  and  never  had  an  assignment  of  the 
owner's  claim  of  the  ox,  but  had  taken  the 
oz  from  the  owner  with  his  consent  to  ship 
and  sell  and  afterwards  settle  with  the  own- 
er, and  before  the  suit  was  brought  did  settle 
with  the  owner. 

The  defendant's  counsel  objected  to  receiv- 
ing any  testimony  in  regard  to  the  value  of 
the  ox,  because  the  plaintiff  did  not  own  the 
oz  and  had  no  written  assignment  of  the  own- 
er's claim,  stating  that,  if  there  was  a  cause 
of  action,  the  plaintiff  could  not  maintain  it 
because  it  was  a  chose  In  action,  and  neces- 
sary under  diapter  84,  f  146,  R.  S.,  that  tlie 
assignment  should  be  in  writing,  and  a  copy 
thereof  filed  with  the  writ  The  evidence 
was  admitted  subject  to  exception. 

The  verdict  was  for  the  plaintiff,  and  the 
defendant  brings  the  case  to  this  court  upon 
the  above  exception  and  a  motion  for  a  new 
trial. 

The  evidence  shows  that  in  Noveml>a:. 
1913,  the  plaintiff  drove  21  head  of  cattle  to 
the  railroad  station  at  Fryeburg.  He  had 
previously  telephoned  to  the  station  ageat  at 
Fryeburg  and  engaged  a  car  to  take  the  cat- 
tle to  Auburn  the  next  Monday  or  Tuesday. 
The  17th  day  of  November,  about  11  o'clock 
in  the  forenoon,  the  plaintiff  started  with  the 
cattle  from  Fryeburg  Center  to  drive  them 
to  the  station  in  Fryeburg,  a  distance  of  some 
12  miles.  Before  he  arrived  at  Fiyeburg  he 
tel^boned  to  the  station  agent  to  see  if  a 
car  waa  there  to  load  the  cattle  in,  and  was 
informed  that  there  was  no  car,  but  that  he 
could  get  one  at  9  o'clock  the  next  morning, 
and  to  the  plaintiff's  inquiry  of  what  he 
should  do  with  the  cattle  the  agent  replied: 
"We  can  put  them  in  the  yard."  Tlie  plaintiff 
drove  the  cattle  to  the  station  and  put  them 
in  the  yard  owned  by  the  defendant  that  was 
used  as  temporary  quarters  for  cattle,  which 
was  32x88  feet,  boarded  right,  except  ooe 
place  where  there  were  bars  10  feet  and  5 
inches  in  length.  The  plaintiff  testified  that 
he  put  up  four  ban;  that  it  was  dark,  and 
he  saw  no  other  bar.  The  evidence  shows 
that  there  were  five  bars,  one  at  least,  and 
possibly  two,  laid  upon  the  ground  and  not 
used  by  the  plaintiff.    After  watting  around 
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abont  half  an  bonr,  wttbout  notifying  any 
servant  of  tbe  defendant  tbat  be  bad  iHaoed 
tbe  cattle  In  tbe  yard  and  wltbont  baving 
fed  tbem,  tbe  plaintiff  and  bis  men  left  for 
the  night  Some  time  dnrlog  the  night  tbe 
cattle  broke  through  the  bars  and  wandered 
down  tbe  railroad  track,  and  some  were  kill- 
ed by  a  looomotlve  hanllng  a  train  upon  the 
track. 

[1]  ExceptlcKL  The  plaintiff  had  a  special 
interest  in  the  ox.  Having  received  blm  to 
sell  npon  commission,  be  bad  such  a  property 
In  It,  especially  after  he  bad  paid  bis  con- 
signor, as  be  bad.  when  this  action  was 
brought,  that  be  oonld  maintain  an  action  If 
the  defendant  was  liable.  Moran  ▼.  Portland 
Packet  Co.,  36  Me.  65. 

[2]  Motion.  Tbe  defendant  was  nnder  no 
obligation  to  furnish  tbe  plaintiff  a  place  to 
yard  bla  cattle.  A  servant  of  the  defendant 
informed  the  plaintiff  that  he  could  nse  the 
yard.  It  was  no  part  of  tbe  duty  of  tbe  de- 
fendant to  see  that  tbe  cattle  remained  in 
tbe  yard.  The  evidence  clearly  shows  that 
tbe  yard  was  well  f ^iced  and  properly  equip- 
ped with  bars,  some  of  which  tbe  plaintiff! 
failed  to  use.  This  action  is  based  npon  the 
alleged  neglect  of  duty  and  carelessness  In 
the  performance  of  its  duty  by  tbe  defendant. 
The  strongest  that  it  can  be  put  Is  that  tbe 
plaintiff  in  tbe  nse  of  tbe  yard  was  an  invitee 
of  the  defendant.  As  snch,  tbe  defendant 
owed  him  no  duty  to  guard  tbe  cattle.  Moore 
V.  Stetson,  90  Me.  203,  52  Aa  767;  Austin  v. 
Baker,  112  Me.  268,  91  AtL  1005.  Tbe  only 
claimed  defect  in  the  yard  is  that  tbe  bars 
did  not  restrain  the  cattle.  There  was  no 
guaranty  npon  the  part  of  tbe  defendant  that 
they  would.  The  plaintiff  knew  as  much  or 
more  than  any  of  the  servants  of  tbe  defend- 
ant as  to  the  condition  of  the  bars.  He  as- 
sisted In  putting  them  up  after  the  cattle 
were  driven  in.  They  were  made  of  two 
boards  each  seven-eighths  to  an  Inch  thick, 
nailed  together  so  that  tbe  bar  extended  from 
one  post  to  tbe  other,  about  6  inches  In  width 
and  some  2  inches  in  thickness,  and,  if  the 
plaintiff  saw  fit  to  accept  the  invitation  to 
ylace  his  cattle  in  the  yard  protected  by  snch 
bars,  with  full  knowledge  of  their  condition, 
be  assumed  the  risk  of  th^  breaking  through 
tbe  bars  and  escaping.  No  act  of  negligence 
Is  shown  mi  the  part  of  the  defendant.  It 
was  not  even  Informed  that  the  plaintiff's 
cattle  were  in  the  yard.  Upon  tbe  other 
hand,  the  plaintiff  knew  all  about  the  condi- 
XXaa.  of  the.  bars,  and  saw  fit  to  leaye  21  bead 
of  restive  oattle,  unfed  and  hungt7,  in  a 
strange  yard,  when  an  ordinary  prudent  man 
moat  have  known  that  they  woald  «ndeavor 
to  obtain  food  by  tba  breaking  of  tbe  ban  If 
necessary.  And  due  care  upon  his  part  re^ 
Qnlxed  Vkat  he,  or  some  of  bis  men,  should 
have  remained  In  charge  and  fed  them,  and 
the  deCeadaat  was  mot  gnUty  of  neglect  or 
caieleasneBB  in  not  having  some  one  on  guard 


when  It  had  not  beoi  notified  that  the  cattle 
were  in  the  yard,  even  if  It  would  have  been 
liable,  which  it  was  not,  for  their  safety  after 
the  plaintiff  yarded  them  In  the  yard  that 
had  no  defects  not  known  to  the  plaintiff. 

Exceptions  overruled.     Motion  sustained. 
New  trial  granted. 


STATE  V.  BEIilVBAU. 

(Supreme  Judicial  Court  of  Maine.    March  10, 
19ia) 

1.  iNniCTMENT  Ann  Irfobmation  ♦=>60— Sot- 

KCIENOT. 

An  indictment  must  portray  all  the  facta 
constituting  tbe  crime,  so  that  the  court  frtna 
an  inspection  thereof  can  say  that,  If  the  alle- 
gations are  true,  the  accuBed  is  guilty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  182,  266,  267; 
Dec.  Dig.  (8=»60.] 

2.  BaiBEBT  «s»e(4)— iRDlcmiBNi'— StrrFioxKiT- 
OT— "LiquoB." 

An  indictment  charging  attempted  bribery, 
in  that  the  accused  offered  a  deputy  eheriff  mon- 
ey to  permit  shipments  of  "liquor"'  to  reach  the 
accused  without  aeisure,  is  insufilcient,  since  tbe 
statute  makes  it  iiis  duty  to  seize  only  intoxi- 
cating  liquors,  and  liquor  may  be  nonintoxicat- 
ing,  and  because  it  faus  to  allege  that  the  liquor 
was  intended  for  sale  in  violation  of  law. 

[Ed.  Note.— For  other  eases,  see  Bribery, 
Cent.  Dig.  t  8;    Dec.  Dig.  «s>6(4). 

For  other  definitions,  see  Words  and  Phrases^ 
F^rst  and  Second  Series,  Liquor.] 

3.  Inioxicatinq  Liquobs  <=»249— Skizukb— 

WaBBANT— SUFFICIENCT. 

A  warrant  to  seize  intoxicating  liquors  must 
allege  that  tbey  are  intoxicating  and  intended 
for  sale  in  vitiation  of  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  \%  376-385;   Dec.  Dig.  «=> 

4.  iNTOXiCATmo  LiquoBS  «=s216  — Illegal 
Sale— PBOBBcmion— Alleoatiorb. 

A  prosecution  for  illegal  sale  of  Intoxieat- 
ing  liquors  must  under  Kev.  St  e.  29,  allege 
that  they  are  intoxicating. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  {§  280-233 ;  Dec  Dig.  «=» 
216.] 

Report  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Ijaw. 

Andre  Beliveau  was  indicted  for  attempted 
bribery.  Case  reported  on  agreement  for 
determination  as  to  sufflciracy  of  tbe  indict- 
ment.   Indictment  quashed. 

Argued  before  SAVAGE,  G  J.,  and  KING, 
BIRD,  HALEI,  and  HANSON,  Jj. 

W.  H.  Hines,  Co.  Atty.,  of  Lewlston,  for 
tbe  State.  Oeorge  S.  McOarty,  of  Lewlston, 
for  defendant 

HALE7,  J.  This  is  an  indictment  agabaat 
tbe  defendant  for  attempted  bribery  under 
section  6,  c.  123,  of  tbe  Revised  Statutes. 
It  charges  tbe  defendant  with  feloniously 
and  corruptly  offering  to  a  deputy  sbeiUf 
In  the  county  of  Androscoggin,  whose  duty  it 
was  to  enforce  the  laws  against  tbe  sale  and 
keeping  fbr  sale^  and  tbe  Illegal  transporting 
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of  intoxicating  Uqnon,  a  yftlnable  consider- 
ation and  gratuity— 

"to  permit  him,  the  said  Andra  Bdiv«aa,  ta  t«- 
ceire  not  exceeding  one  carload  of  liquor  per 

week  during  said  time,  the  same  being  shipped 
over  the  Grand  Tmnk  Railway,  and  to  refrain 
from  seizing  said  Kquors  in  whatever  names  the 
same  might  be  shipped  upon  notice  from  sail 
Andre  Beliveau  that  said  Uquors  were  to  arrive, 
and  to  allow  the  same  to  be  delivered  to  the 
order  of  one  Fred  Breton,  and  not  to  seize  said 
liquors,  it  being  the  duty  of  said  Elmer  B.  Lyon 
(deputy  sheriff)  to  seize  and  libel  such  liquors 
as  aforesaid,  and  he,  the  said  Elmer  B.  Lyon, 
then  and  there  being  authorized  and  in  duty 
bound  to  make  such  seizures  against  the  peace 
of  the  state,  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided." 

The  question  of  the  sufficiency  of  the  In- 
dictment was  raised,  and  by  agreement  of 
the  parties  It  was  reported  to  tbls  court  with 
the  stipulation  tbat: 

"If  the  law  court  is  of  opinion  that  the  in- 
dictment is  good  and  sufficient,  as  upon  demur- 
rer, the  case  is  to  stand  for  trial;  otherwise  the 
indictment  is  to  be  quashed." 

Two  objections  are  urged  to  the  Indict- 
ment: First,  the  failure  to  allege  that  the 
Uquors,  the  subject  of  the  corrupt  offer,  were 
Intoxicating  Uquors;  second,  the  failure  to 
allege  that  the  Uquors,  the  subject  of  the  cor^ 
rupt  offer,  were  intended  for  Illegal  sale. 

[1]  It  Is  a  cardinal  rule  of  criminal  plead- 
ing that  an  Indictment  must  portray  ail  the 
facts  that  constitute  the  crime  sought  to  be 
charged,  so  that  the  court  from  an  Inspection 
of  the  indictment  can  say  that,  If  all  the 
facts  alleged  are  true,  the  defendant  Is 
guUty.  State  y.  Lynch,  88  Ma  195,  33  AO. 
978;  State  v.  Doran,  99  Me.  331,  59  AU.  440, 
105  Am.  St  Rep.  278. 

[2]  This  Indictment  sets  forth  facts  that, 
If  the  offer  alleged  was  a  corrupt  offer,  to 
induce  the  deputy  sheriff  to  violate  his  oath 
and  duty,  the  defendant  would  be  guilty  of 
attempted  bribery,  but  In  setting  forth  the 
facts  the  indictment  alleges  that  the  offer 
was  made  to  Induce  the  deputy  sheriff  to  al- 
low liquors  to  be  shipped  into  Lewiston, 
and  not  to  seize  or  libel  the  liquors. 

IJ]  The  word  "liquors"  Includes  both  In- 
toxicating and  nonlntoxlcating  Uquors. 
Webster's  Dictionary;  Standard  Dictionary. 
The  statute  only  authorizes  the  seizure,  libel- 
ing, and  forfeiture  of  Intoxicating  liquors  in- 
tended for  sale  In  this  state  in  violation  of 
law.  A  warrant  to  seize  Intoxicating  Uquors 
must  allege  that  they  are  Intoxlcaflng  and 
Intended  for  sale  In  this  state  In  violation  of 
law.  State  v.  Boblnson,  33  Me.  564;  SUte 
T.  Gurney,  33  Me.  527. 

[4]  A  prosecution  for  the  sale  of  Intoxlcat- 
ing  liquors  must  allege  that  they  are  Intoxi- 
cating liquors.  Form  provided  by  chapter 
29,  K.  S.  The  case  of  State  v.  Beosley,  21 
W.  Va.  777,  reUed  upon  by  the  state,  is  not 
appUcable  to  the  case  at  bar.  That  was  a 
prosecutlcm  under  a  statute  making  it  a 
crime  to  seU  spirituous  liquors,  and  the  com- 
plaint and  warrant  allege  the  sale  in  the 


words  of  the  statute  as  spirituous  Uquors. 
The  only  question  diseusaed  was  the  suffi- 
ciency of  the  proof.  In  this  case  the  ques- 
tion is  the  sufficiency  of  the  pleadings,  which 
were  stifflclent  in  State  v.  Beasley,  supra. 

The  aUegatlons  in  this  case  do  not  describe 
the  acts  of  the  defendant  In  words  that 
portray  a  crime,  or  in  the  words  of  the  stat- 
ute describing  the  crime  wlilch  it  Is  claim- 
ed he  was  attempting  to  bribe  the  deputjr 
sheriff  to  aUow  him  to  commit;  for  the  111}- 
uors  may  have  been  nonintoxicatlng. 

That  the  Indictment  faUs  to  state  a  crime 
is  too  plain  for  argument,  as  said  by  the 
court  in  Ward  ▼.  State,  48  Ind.  293,  which 
was  a  case  where  the  defendant  was  indicted 
for  selling  one  pint  of  liquor,  and  the  ques- 
tion for  the  court  was  the  sufficiency  of  the 
indictment: 

"It  contains  no  av«rment  that  the  Uquor  was 
intoxicating.  The  statute  proliibits  the  sale  of 
'intoxicating  liquors'  only.  We  scarcely  need 
to  remark  that  there  are  many  kinds  of  liquors 
which  are  not  intoxicating.  The  indictment 
should  have  been  quashed." 

There  being  no  sufficient  allegation  in  the 
Indictment  to  show  that  the  liquors  mention- 
ed were  intoxicating  liquors,  or  that  th^ 
were  Intended  for  sale  in  this  state  in  viola- 
tion of  law,  the  offer,  if  made  as  set  forth, 
was  not  an  attempt  to  bribe  the  <M<xr  to 
allow  the  defendant  to  perform  the  unlawful 
act  of  having  Intoxicating  liquors  brought 
Into  the  state  and  sold  In  violation  of  law. 

Indictment  quashed. 


GORE  V.  GORE. 

(Supreme  Judicial  Court  of  Maine.    March  lOu 
1916.) 

1.  New  Tbial  «=»ie8— Pbovincb  of  Jubt — 
WstOHT  or  BviDEifci;. 

WhUe  the  credibility  of  witnesses  and  the 
weight  of  evidence  is  for  the  jury,  it  is  not 
enough  to  sustain  a  verdict  that  there  be  evi- 
deoGe  in  support  thereof,  for  otherwise  the 
burden  of  proof  would  be  disregarded;  and,  If 
the  verdict  is  against  the  weight  of  the  evidence 
and  appears  as  the  result  of  bias  or  prejudice, 
it  will  be  set  aside  on  motion  for  new  trial  in 
tlie  appeUate  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig,  <S=>168.] 

2.  Assumpsit,   Action  or  4:=>25— Actioks— > 

Evidence. 

In  assumpsit  for  labor,  the  use  of  horses, 
and  moneys  furnished,  evidence  held  insufficient 
to  justify  a  verdict  for  plaintiff,  but  to  show  a 
contract  of  partnership  oetween  the  parties  un- 
der which  plaintiS  furnished  money  and  labor 
and  permitted  the  use  of  his  horses. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of,  Oent  Dig.  H  153-166;  Dec.  Dig. 
<S=325.] 

Bird,  J.,  dissenting.  • 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  Connty,  at  Law. 

Assumpsit  by  Arthur  L.  Gore  against  Ber- 
tram L.  Grore.  There  was  a  Verdlet  for  plain- 
tiff, and  defendant  moves  for  new  trial.  Mo- 
tion sustained,  and  new  trial  granted. 
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Argned  before  SPIIAR,  CORNISH,  KINO. 
ECAIiBT.  HANSON,  and  PHILBROOK,  JJ. 

R.  W.  Crockett,  of  Lewiston,  for  plaintiff. 
Tascus  Atwood,  of  Auburn,  for  defendant 

PER  CURIAM.  This  la  an  action  of  as- 
enmpslt  upon  an  account  annexed  for  labor 
and  the  use  of  horses,  amountin?  to  $229,  and 
also  upon  a  count  for  money  had  and  receiv- 
ed to  the  amount  of  $SS6,  tried  at  the  Janu- 
ary term  In  Androscoggin  county.  The  ver- 
dict was  for  the  plaintiff,  and  the  defendant 
brings  the  case  to  this  court  upon  a  motion 
for  a  new  trial.  The  plaintiff  and  defendant 
are  brothers. 

The  plaintiff's  tlieory  was  that  there  were 
preliminary  talks  in  regard  to  forming  a 
partnership  with  his  brother,  first,  in  buy- 
ing a  share  in  the  ice  house  as  well  as  the 
ice,  and  afterward  in  buying  a  part  Interest 
in  the  ice,  but  that  both  propositions  were 
abandoned,  and  he  went  to  worlc  for  his 
brother  for  wages,  and  this  suit  is  brought  to 
recover  the  same  as  well  as  for  cash  loaned. 

The  theory  of  the  defendant  is  that  the 
first  conversation  In  regard  to  forming  a 
partnership  covering  the  real  estate  did  fall 
through,  but  that  the  two  brothers  agreed  on 
a  partnership  as  far  as  the  ice  Itself  was  con- 
cerned, and  ail  the  transactions  in  this  case 
have  reference  to  that  partnership,  that  the 
money  furnished  by  the  plaintiff  was  toward 
the  purchase  of  one-half  interest  in  the  ice, 
and  that  the  services  rendered  by  himself 
and  his  horses  offset  the  services  of  the  de- 
fendant and  his  team. 

[1]  The  plaintiff  urges  that  there  was  evi- 
dence, if  believed  by  the  Jury,  that  author- 
ised them  to  return  the  verdict  they  did; 
that  the  inferences  to  be  drawn  from  the  evi- 
dence and  the  credibility  to  be  given  to  the 
witnesses,  and  the  weight  of  evidence,  were 
for  the  Jury,  which  Is  the  law.  But  the  fact 
that  there  was  evidence  which.  If  believed, 
Jastlfled  the  verdict  is  not  sufficient  to  sus- 
tain it,  unless  all  the  evidence  authorized  the 
iurj  to  believe  tbe  testlmcmy  upon  which 
they  based  their  verdict  To  sustain  a  ver- 
dict there  must  be  testimony  that  is  so  prob- 
able that  it  can  be  believed;  otherwise  the 
burden  of  proof  would  be  disregarded  and 
verdicts  returned  from  a  consideration  of  a 
part  of  the  evidence,  and  in  disregard  of  the 
overwhelming  evidence  to  the  contrary. 
Moolton  V.  RaUway,  99  Me.  608,  59  AtL  1023. 

In  all  cases  tried  to  a  jury  there  is  some 
evidence  that  sustains  both  parties,  and  It  is 
for  the  Jury  to  consider  all  ^e  evidence,  and 
the  probabilities  and  reasonableness  of  the 
claims  of  both  sides,  and,  if  an  examination 
of  the  evidence  shows  the  court  that  the  ver- 
dict was  unauthorized  by  the  believable  evi- 
dence and  was  the  result  of  bias  or  prejudice 
</r  misapprehension  of  the  evidence.  It  must 
be  set  aside.  We  think  the  verdict  in  this 
«ase  was  unwarranted  by  the  evidence. 

[Q  Tbe  plalntUTs  evidence  was  his  state- 


ment and  that  of  his  wUe.wbo  cortobonited 
him  in  part  and  in  some  parts  corrotxnrated 
the  testimony  of  the  defendant  There  is  not 
a  single  drcmnstance  in  the  case  that  corrob- 
orates the  plaintiff's  dalm,  except  one  which 
was  clearly  and  sattsfactorily  explained  by 
the  defendant's  evidence,  and  the  probabili- 
ties of  the  case  are  all  with  the  defendant 

Before  the  transaction  between  the  two 
brothers,  the  plaintiff  was  employed  by  the 
Boston  &  Maine  Railroad  at  a  salary  of  from 
|24  to  $27  a  week,  and  it  is  his  claim  that  he 
left  tliat  position  to  work  for  his  brother,  the 
defendant,  at  day  wages  of  $2  a  day  in  the  ice 
business  in  a  distant  town,  and  that  no  price 
was  agreed  upon  between  himself  and  his 
brother  as  to  wages,  and  that  tbe  question  of 
wages  was  not  talked  over,  but  that  $2  per 
day  was  a  reasonable  price  for  the  services 
rendered. 

The  plaintiff  has  no  memorandum  or  book 
account,  or  account  of  any  kind,  showing  the 
days  that  he  labored,  as  would  be  expected 
for  an  employ^  to  have.  The  defendant  kept 
no  account  of  the  plaintiff's  time  or  that  of 
his  horses,  and  the  horses  were  kept  in  the 
stable  used  by  the  Ice  company  and  fed  wltb 
hay  and  grain  furnished  by  the  plaintiff  with 
money  taken  in  the  ice  business.  All  this  is 
perfectly  consistent  with  the  idea  of  partner- 
ship, but  absolutely  inconsistent  with  the 
idea  of  employer  and  employ^. 

In  the  preliminary  talk  of  the  partnership 
it  was  agreed  that  the  plaintiff  should  fur- 
nish a  span  of  horses  and  drive  an  ice  wagon 
as  an  offset  to  the  pair  of  horses  which  the 
defendant  had  employed  in  the  ice  business. 
The  plaintiff  bought  one  horse,  and  then  a 
second,  and  used  them  in  delivering  the  ice, 
which  is  consistent  with  the  idea  of  partner- 
ship, as  talked  by  the  parties  before  the  plain- 
tiff left  his  employment  and  engaged  In  the 
delivery  of  ice,  and  it  is  a  strange  and  nearly 
nnbelieva1|)le  act  for  an  employ^,  who  Is  work- 
ing without  any  agreement  as  to  his  wages, 
to  purchase  horses  on  his  own  account  and 
put  them  to  work  for  another  man  without 
having  any  talk  or  understanding  as  to  the 
price  to  be  paid  even  for  the  use  of  the  horses. 

All  the  money  which  the  plaintiff  took  he 
turned  in  to  the  common  fund,  except  on  two 
occasions  when,  with  the  consent  of  the  de- 
fendant he  kept  out  small  sums.  Although 
the  plaintiff  was  engaged  with  his  horses  in 
the  ice  business  for  between  two  and  three 
months,  be  made  no  request  for  wages  for 
himself  or  his  team,  and  up  to  the  time  that 
this  suit  was  brought,  October  19th,  he  never 
presented  any  bill  to  the  defmdant  for  serv- 
ices or  for  money  loaned;  but  when  the  de- 
fendant came  to  Maine  to  visit  his  brother, 
the  plaintiff  sued  the  bill  and  attached  the 
defendant's  automobile,  wbldi  Is  admitted  to 
be  the  first  time  plaintiff  had  demanded  pay 
for  money  loaned  or  for  services  rendered. 
The  plaintiff  received  from  the  defendant  for 
the  first  money  that  he  now  dalms  was  a 
loan  a  receipt  which  Tcad: 
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"Received  of  Mr.  A.  I/.  Gore  f560  tm  oartial 
payment  of  ice  at  Adamadale,  Mass.  [Signed! 
B.  li.  Gore." 

Nine  dajra  later  the  plaintiff  took,  without 
protest,  a  second  receipt  for  money  he  now 
claims  was  loaned,  the  following  receipt: 

"Adamsdale,  Mass.,  Mar.  26,  1914.  Received 
four  hundred  and  fifty  .dollars  as  partial  pay- 
ment on  ice  from  A.  L.  Gore.  [Signed]  B.  L. 
Gore." 

The  giving  of  the  above  receipts,  and  the 
acceptance  by  the  plaintUT,  la  strong  corrob- 
oration of  the  defendant's  claim,  and  nearly 
conclusive  evidence  that  the  plaintiff's  claim 
that  the  money  was  a  loan  Is  untrue.  The 
plalntUTs  only  explanation  of  the  receipts  Is 
that  he  trusted  his  brother;  but  it  Is  very' 
improbable  that  the  defendant  borrowed  the 
sums  of  money  of  his  brother  and  wrote  the 
receipts  showing  that  It  was  a  part  purchase 
of  Ice  according  to  the  terms  as  they  had 
previously  talked,  and  It  Is  highly  improbable 
that  the  plaintiff  would  accept  two  receipts 
at  different  times  for  money  loaned  when  the 
receipts  showed  that  it  was  not  for  money 
loaned,  but  for  a  payment  of  an  obligation 
that  the  plaintiff  had  incurred,  viz.,  the  pur- 
chase of  an  interest  la  the  ice  business.  In 
addition  to  the  above  circumstances,  none  of 
which  corroborate  the  plaintiff,  and  all  of 
which  sustain  the  defendant,  the  plaintiff 
produced  the  tegtimony  of  three  witnesses, 
who  testified  positively  to  statements  made 
to  them,  each  at  a  different  time,  by  the 
plaintiff  while  he  was  working  at  the  ice 
business,  in  which  he  stated  that  he  had  an 
Interest  in  the  ice  business  and  was  a  part- 
ner. 

The  plaintiff  claims  that  a  mortgage  of 
the  ice,  icehouse,  and  tools  was  given  by  the 
defendant  a  few  days  after  the  money  was 
loaned,  and  that  therefore,  as  the  defendant 
had  stated  In  the  mortgage  he  was  the  true 
and  lawful  owner  of  the  goods  and  chattels 
enumerated  in  the  mortgage,  be 'could  not 
have  sold  a  one-half  interest  in  the  ice  busi- 
ness to  the  plaintiff,  but  this  was  explained 
by  the  defendant,  not  only  by  his  testimony, 
but  by  a  writing  given  him  by  the  mortgagee. 
The  defendant  testified  that,  when  he  went  to 
sign  the  mortgage,  he  protested,  saying  that 
he  had  no  right  to  mortgage  the  ice,  and  that 
the  mortgagee  told  him  he  would  give  him  a 
letter  showing  that  the  ice  was  not  held  un- 
der the  mortgage,  and  he  did  give  him  a  let- 
ter to  that  effect,  which  was  a  satisfactory 
explanation  of  the  only  circumstance  that, 
unexplained,  tended  to  corroborate  the  plain- 
tiff's version,  but,  being  satisfactorily  ex- 
plained, it  was  no  corroboration.  But  it  is 
urged  in  argument  before  this  court  as  if  not 
explained;  but  arguments  that  Ignore  the 
evidence  are  not  convincing.  There  are  many 
other  circumstances  that  tend  to  corroborate 
the  defendant  The  plaintiff's  evidence  is  un- 
supported, except  as  his  wife  corroborates  it 
in,  part,  and  his  own  declarations  made  be- 


fore there  was  any  trouble  between  the 
brothers,  proved  by  three  disinterested  wit- 
nesses, corroborates  the  defendant  Not  only 
does  the  oral  evidence  strongly  predominate 
In  favor  of  the  defendant,  but  all  the  circum- 
stances and  probabilities  do  the  same,  and  a 
careful  reading  of  the  evidence  cleaiiy  shows 
that  the  Jury,  in  reaching  the  conclusion  it 
did,  was  swayed  by  bias  or  prejudice,  or  mis- 
apprehended the  evidence,  and  the  motion 
must  be  sustained. 
Motion  sustained.    New  trial  granted. 

BIRD,  J.,  dissenting. 


WINO  V.  L.  A.  BRADSTREET  ft  SONS  OO. 

(Supr^ne  Judicial  Court  of  Maine.    March  10, 
1916.) 

1.  Masteb  and  Servant  <S=»279(3)— Injtjbiks 
TO    Sebvant  —  Actions  —  Bvidencb  —  Sur- 

FICIKNCY. 

In  an  acticm  for  injuries  reoelTed  by  a 
servant  when  an  elevator  fell,  evidence  held  in- 
Bufficient  to  show  that  the  one  in  charge  of  the 
engine  and  foot  brake  controlling  the  levator 
was  incompetent  because  he  had  lost  one  of  his 
feet, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  975 ;  Dec.  Dig.  <S=92790).l 

2.  Master  ano  Sebvant  ^=»130— Injubies  to 
Sebv  ANT— Negligence. 

A  construction  company  which  operated  an 
elevator  inside  of  a  building  it  was  ereetias 
some  distance  from  the  engine  which  sapidiea 
the  motive  power,  having  established  a  system  of 
bells  to  regulate  operation,  and  printed  the  di- 
rections in  plain  hand,  was  not  negligent  in 
providing  that  method  of  operation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  264,  266,  276;  Dtc  Dig. 
«=»130J 

3.  Mabteb  and  Servant  «=>185(11)  —  Injti- 
BiEB  TO  Servant— Feixow-Servant  Doc- 
trine. 

Where  plaintiff's  fellow  servant,  who  rang 
the  bell  to  notify  the  engineer  that  they  desired 
the  elevator  to  descend,  tailed  to  give  the  proper 
signal  for  a  loaded  cage,  and  plaintifE  was  in- 
jured by  the  falling  of  the  cage,  there  can  be  no 
recovery,  the  negligence  being  that  of  a  fellow 
servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  398;  Dec.  Dig.  «:=> 
185(11M 

4.  Master  and  Servant  ^=>190(4)— Injuries 
TO  Servant — "Feixow  Servant." 

Where  the  vice  principal  of  the  defendant 
master  temporarily  took  the  place  of  the  en- 
gineer who  operated  the  engine  nmning  an  le- 
vator, such  vice  principal  under  the  circum- 
stances became  a  fellow  servant  of  the  other 
employes  for  whose  negligence  in  operating  the 
elevator  there  can  be  no  recovery,  it  not  appear- 
ing that  he  was  an  incompetent  person. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  452 ;   Dec.  Dig.  <8=190(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant] 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Isaac  A.  Wing  against  I<.  A. 
Bradstreet  &  Sons  Company.  There  was  a 
verdict  for  plaintiff,  and  defendant  moves  for 


^soVoT  otbvr  easts  see  same  topic  and  KiBT-NUUBS!R  in  all  Ker-Numbered  Dlgestb  and  Indexes 
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new  trial.    Motton  guBtained,  and  new  trial 
granted. 

Argued  before  SAVAGE,  O.  3^  and  KJKO, 
BIRD,  HALEY,  and  HANSON,  33. 

Thomas  A.  Bandera  and  Charles  EL  Gnr- 
ney,  both  of  Portland,  for  plaintiff.  Newell 
&  Woodslde,  of  Lewlston,  for  defendant 

HAIiKT,  J.  This  la  an  action  on  the  case 
to  recover  damages  for  personal  Injuries  re- 
ceived by  the  plaintiff  In  December,  1918, 
while  at  worb  as  a  carpenter  In  the  employ 
of  tblb  defendant  <m  the  coDstniction  of  an 
addition  to  a  shoe  factory  in  the  city  oC  An- 
bnm.  The  verdict  was  for  the  plaintiff,  and 
the  case  la  before  this  court  on  defendant's 
motion  to  set  aside  the  verdict 

The  accident  happened  December  5,  1918, 
at  which  time  the  plaintiff  had  been  working 
as  a  carpenter  upon  the  building  about  three 
weeks.  The  building  was  of  brick  construc- 
tion, and  three  stories  above  the  basement 
At  the  time  the  plaintiff  was  injured  the 
workmen  were  working  on  the  third  floor  and 
above  it;  the  material  and  stock  used  was 
carried  from  the  first  floor  and  basement  by 
means  of  a  freight  or  construction  elevator. 
The  elevator  was  operated  by  a  hoisting  en- 
gine located  in  a  temporary  building,  jMirtly 
on  the  sidewalk  and  partiy  In  the  street 
The  engine  was  attached  to  a  drum,  upon 
which  vras  a  wire  cable  which  extended  hori- 
sontally  into  the  building  where  it  went  un- 
der a  sheave  or  wheel,  thence  perpendico- 
larly  to  the  third  floor  going  over  a  sheave, 
thence  horizontally  over  another  sheave  and 
down  to  connect  with  the  crosshead  timber 
of  the  elevator.  The  elevator  ran  up  and 
down  through  <q;>enings  in  the  floor  and  was 
kept  in  place  by  upright  timbers  or  planks. 
Hie  end  of  the  cable  opposite  the  drum,  aft- 
er going  over  the  sheaves,  was  attached  to 
the  crosshead  of  the  elevator,  and  the  sheaves 
were  attached  to  the  cross-timbers,  forming 
the  top  of  a  horse ;  and  as  the  work  of  con- 
stmctlon  progressed  the  horse  was  moved  up 
from  story  to  story  and  put  in  position,  ^e 
elevator  could  not  be  seen  by  the  «igineer, 
exce|>t  when  in  the  basement  or  on  the 
ground  floor,  and  was  operated  by  signals 
given  by  means  of  a  push  button  connected 
by  wire  with  a  bell  in  the  engine  room.  Hie 
push  button  was  placed  on  a  croaspieoe  and 
nailed  to  the  legs  of  the  horse.  On  one  of 
the  legs  of  the  horse,  toward  the  rear  of  the 
building,  directions  were  written  regulating 
the  number  of  bells,  the  defendant  claims  one 
bell  to  go  np,  two  bells  to  lower  when  empty, 
and  three  bdls  to  lower  when  loaded.  Hiese 
directions  were  written  with  a  carpenter's 
pencil  large  enough  to  be  seen  and  read  by 
people  using  the  elevator,  and  were  a  short 
distance  from  the  button.  The  elevator  was 
so  balanced  that  the  friction  of  the  cable  on 
the  drum  would  retard  the  motion  of  the 
devator  when  empty,  so  that  it  would  de- 
scend alowly  to  the  basement  When  the 
eleratar  was  descending  unloaded  it  was  dla- 


connected  from  the  engine,  and  when  load- 
ed was  controlled  by  a  friction  clutch  and 
foot  brake,  the  clutch  being  operated  by  the 
TigAt  hand,  and  the  brake  by  the  left  foot 

Pearl  Bradstreet  was  a  director  of  the  de- 
ftodant  company,  and  the  superintendmt  of 
construction  of  this  building,  having  charge 
of  the  laborers,  carpenters,  and  bricklayers. 
There  were  other  bosses  who  had  charge  of 
the  different  crews. 

At  the  time  of  the  accident  the  engineer, 
who  had  charge  of  the  engine  Which  operat- 
ed the  elevator,  was  In  the  engine  room,  it  be- 
ing his  time  off  for  dinner,  and  Pearl  Brad- 
street,  above  named,  to(A  the  engineer's 
place  and  was  operating  the  engine  at  the 
time  of  the  accident  There  was  stone  to  be 
unloaded  from  a  Jigger,  and  to  unload  It  they 
required  a  dolly,  an  appliance  in  common  use 
in  the  handling  of  stone  and  heavy  timbers. 
The  dolly  was  on  the  third  floor,  where  it 
had  been  used  in  handling  stone.  Mr.  Ran- 
kin, the  boss  of  the  laborers,  went  from  the 
groimd  floor  with  the  elevator  to  the  third 
floor  for  this  dolly.  While  loading  it  onto 
the  elevator  he  asked  some  of  the  carpenters, 
among  whom  was  the  plaintiff,  to  go  down 
and  asslat  in  unloading  the  ston&  Xlie  plain- 
tiff and  two  other  carpenters  boarded  the 
elevator  where  Rankin  was,  and  as  they  did 
so  Brown,  one  of  the  carpenters,  pushed  at 
the  button  twice,  thereby  giving  two  bells  in 
the  engine  room,  which  the  defendant  claims 
meant  to  the  engineer  for  the  elevator  to 
come  down  empty.  Bradstreet  relieved  the 
clutch  and  brake  and  the  elevator  started 
down  Immediately  with  the  four  men  and 
dolly  upon  it  As  the  drum  was  loose  it  de- 
scended with  great  speed.  Mir.  Bradstreet 
saw  by  the  marks  on  the  cable  that  it  was 
craning  down  more  rapidly  than  usual,  and 
attempted  to  apply  the  friction  clutch  and 
foot  brake,  bnt  did  not  decrease  the  speed 
so  bnt  that  it  struck  the  basement  floor  with 
great  force,  and  the  plaintiff  received  the 
injuries  complained  of. 

The  negligence  alleged  in  the  writ  is  that : 

"The  said  defendant  corporation,  wholly  un- 
mindful oi  its  duty  and  obligation  to  the  plaintiff 
in  this  regard,  and  totally  disregarding  thp 
same,  carelessly,  negUgentlv,  and  wantonly,  and 
without  prcq>M  regard  to  its  duties  and  obliga- 
tion* to  the  plaintiff,  employed  and  permitted 
one  Pearl  Bradstreet,  a  director  and  officer  of 
the  defendant  corporation,  to  operate,  manage, 
and  ran  the  said  engine  nsed  for  the  hoisting  and 
lowering  of  the  elevator  herein  complained  of, 
which  said  Pearl  Bradstreet,  as  aforesaid,  was 
physically  incapable  and  incompetent  bjr  reason 
of  physical  innrmil7,  misfortnne,  and  inexperi- 
ence to  operate,  nm,  and  manage  the  aforesaid 
engine,  and  the  said  Pearl  Bradstreet  at  the 
time  of  the  injuries  herein  complained  of,  by 
reason  of  his  physical  infirmity,  misfortune, 
weakness  and  defects,  lost  control  of  said  en- 
gine, its  brakes  and  other  essential  component 
parts  with  the  result  that  the  said  elevator,  upon 
which  the  said  plaintiff  was  standing,  as  herein- 
before set  out,  dropped  quickly,  suddenly,  and 
with  great  force  to  the  basement  of  said  nuiid- 
ing." 

And  in  the  seocmd  coant  It  la  averred  that 
when  the  plaintiff  "stepped  upon  the  <«Iev%- 
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tor  in  company  wltb  other  fdlow  workmen, 
e:q>ectlng  and  intending  to  be  lowered  and 
carried  down  by  said  elevator  to  the  place 
where  said  stone  was  to  be  moved,  to  wit, 
the  basement  of  said  bnilding,  when  said 
elevatw  was  negligently,  carelessly,  and  with- 
out proper  anpervlslon  by  the  said  defendant 
corporation  tlirougb  its  servants  and  agents, 
dropped  qnlckly  and  with  great  force  to  the 
basement  of  said  bnUdlag,  and  said  plalntifC, 
who  was  then  still  upon  said  ^vator  in  its 
said  descent,  was  thrown  down  with  great 
force,"  and  the  plaintiff  received  the  injuries 
set  forth. 

[1]  It  is  admitted,  that  the  engine,  elevator, 
and  appliances  were  of  the  approved  type,  and 
an  in  perfect  order,  and  there  is  no  tatimation 
that  any  defect  in  tbem  contrlbnted  in  any 
way  to  the  accident  Was  Pearl  Bradstreet, 
who,  at  the  time  of  the  accident  was  in  charge 
of  the  engine  which  raised  and  lowered  the 
elevator,  an  Incompetent  person  to  manage 
the  elevator  and  its  appliances?  Several 
years  prior  to  this  accident  Mr.  Bradstreet 
had  lost  bis  right  foot  and  a  portion  of  blD 
leg  ffictendlng  to  a  few  Inches  above  the  knee, 
which  had  been  replaced  by  an  artificial  limb. 
He  had  been  in  charge  of  the  construction  of 
buildings  tor  eight  or  nine  years,  and  had 
operated  this  and  other  engines  for  elevator 
purposes,  going  up  and  down  ladders,  over 
roofs,  into  cellars  and  all  over  the  buildings 
under  construction,  without  dithculty.  He 
was  operating  the  elevator  and  Its  connections 
at  the  time  of  the  accident.  The  clutch  and 
brake  controlled  the  operations  of  the  eleva- 
tor, and  there  was  a  seat  which  the  engineer 
occupied  when  handling  the  engine  and  eleva- 
tor. Mr.  Bradstreet  was  seated  on  this  seat 
wltb  bis  band  on  the  clutch  and  his  left  foot 
on  the  brake.  It  is  urged  that  he  was  in- 
competent on  account  of  the  loss  of  his  right 
leg ;  but  all  that  he  had  to  do  with  his  feet 
was  to  use  bis  left  foot  on  the  brake,  and  he 
surely  was  as  competent  to  use  his  left  foot 
on  the  brake  as  he  would  have  been  if  he  had 
had  a  right  foot.  And  the  fact  that  for  many 
years  he  bad  had  charge  of  the  building  of 
large  buildings  and  had  had  no  difficulty  in 
going  to  all  parts  of  them,  and  had  during 
the  same  period  had  experience  in  operating 
and  hoisting  engines  and  elevators,  and  no 
evidence  in  the  record  tending  to  show  his 
incompetency,  except  as  argued  by  the  plain- 
tiff from  the  fact  that  he  had  lost  his  right 
foot  and  part  of  his  right  leg,  falls  far  short 
of  proof  that  he  was  Incompetent  to  operate 
the  engine  and  elevator. 

[2, 3]  It  Is  claimed  by  the  plainttff  that 
two  bells,  as  given  by  the  man  Brown,  was 
the  signal  to  lower  the  elevator,  and  that 
there  was  no  difference  in  the  signals  to  lower 
the  elevator  when  loaded  and  when  light,  and 
that  Mr.  Bradstreet  should  have  had  control 
of  the  elevator  witji  the  clutch  and  brake  the 
same  as  he  would  have  had  control  if  loaded, 
so  that  it  could  not  have  dropped  aa  it  did. 
It  was  the  dvtf  of  Mr.  Bradstreet,  actlns  as 


engineer,  to  have  oontiol  at  the  oiglne  and 
elevator,  and  it  was  also  his  duty  to  obey 
the  signals  given  him  by  the  electric  bell  In 
the  raising  and  lowering  of  the  elevator.  The 
elevatM'  had  to  be  operated  by  signals,  be- 
cause the  engine  was  In  another  building 
where  the  engineer  could  not  see  what  was 
wanted  of  him,  and  the  electric  bell  was  a 
proper  appliance  to  notify  him,  and  if  be 
obeyed  the  signals  \t  would  not  be  iieglect 
ui>on  his  part 

The  evidence  very  clearly  shows  that  th&K 
was  printed  in  letters  large  enough  fdr  any 
one  to  see  who  was  using  the  elevator  the 
three  signals:  One,  up;  two,  to  go  down 
light;  three,  to  go  down  loaded.  It  is  true 
that  some  of  the  witnesses  who  had  worked 
upon  the  building  from  its  beginning  said 
they  did  not  so  understand  it  some  that  they 
did  not  see  the  notice  printed  near  the  bell ; 
but  there  had  to  be  some  signals  that  were 
Qsed  in  building  this  large  building,  three 
stories  high,  and  the  workmen  must  neces- 
sarily have  known  of  those  signals,  and  it  is 
incredible  that  the  workmen  could  use  that 
elevator  in  carrying  up  the  bricks,  mortar, 
stone,  iron,  and  lumber  to  construct  so  large 
a  building  and  know  nothing  of  tbem;  and 
if  the  signals  were  as  testified  to  by  the  de- 
fense, and  as  shown  by  the  man  who  printed 
them  to  be  as  claimed  by  the  defense,  then 
the  witness  Brown,  who  gave  the  signal  of 
two  bells  when  he  should  have  given  the  sig- 
nal of  three  bells,  was  the  negligent  party, 
and  for  his  negligence  the  defendant  la  not 
liable,  because  it  was  the  negligence  of  a  fel- 
low servant  and  it  was  not  negligence  of  the 
man  acting  as  engineer  to  <^erate  the- eleva- 
tor according  to  the  signals  received  by  him. 
Mr,  Brown  testified  that  the  elevator  started 
when  he  gave  two  bells  and  before  he  conld 
give  the  third  belL  If  his  tesUmooy  was 
true,  he  would  have  tried  to  push  the  botton 
for  the  third  bell,  and  the  electric  bells  ooold 
have  been  rung  three  times  in  a  fraction  of  a 
second.  Having  given  two  bells,  if  he  had 
wanted  to  give  three,  he  could  have  given  the 
third  by  raising  his  finger  from  the  button 
a  mere  trifie  and  r^lace  it  all  of  which  could 
have  been  done  while  tbe  elevator  was  moving 
a  few  inches. 

[4]  But  If  it  was  the  duty  of  the  mgineer 
to  have  control  of  tbe  levator,  and  to  have 
ccmtrolled  its  speed  with  tbe  dubSi  and  brake 
while  lowering  It,  if  tbe  signal  of  two  bdls 
was  a  signal  for  him  to  lower  it  that  way,  it 
was  negligence  upon  his  part  not  to  control 
it;  bnt  as  a  director  and  superintendent  oC 
the  defendant  company  having  charge  of  the 
construction  of  the  building,  be  was  a  vice 
principal  of  the  defendant  in  performing  the 
duties  that  the  principal  should  perform,  and 
for  any  negligence  by  him  of  the  duties  that 
tbe  principal  shoald  perform  tbe  defendant  la 
liable;  but  when  he  did  the  work  of  tbe  aik- 
gineer,  whose  duty  it  was  to  run  tbe  engine 
and  raise  and  lower  tbe  elevator,  be  ceased 
to  be  vice  principal,  and  In  performing  those 
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duties  he  was  a  fttUnr  sArrant  of  tlie  plaljt- 
tiff,  the  same  as  tbe  engineer  would  Iiave  been 
If  be  bad  be«i  performing  tbe  serrlceB,  and  for 
the  negligence  of  a  fellow  aonrant,  when  not 
performing  tbe  duties  «f  tbe  principal,  Oie 
def»idant  is  not  liable,  malesB  tbe  fellow  serv- 
ant was  Incompetent,  and  that  fact  was 
known  to  the  defendant,  or  the  defendant,  b; 
tbe  exercise  of  due  care,  should  have  known 
he  was  incompetent.  As  tbe  evldeoce  con- 
duslvely  shows  that  tbe  defendant  had  pro> 
vlded  all  necessary  and  proper  appliances, 
▼Iz.,  engine  and  elevator,  and  there  being  no 
evidence  that  anthorlzed  the  Jury  to  find  that 
Pearl  Bradstreet  was  incompetent  to  operate 
the  engine  and  elevator,  and  as  In  performing 
the  duties  of  engineer  said  Bradstreet  was 
a  fellow  servant  of  the  plalntlfl,  for  whose 
negligence.  If  any,  while  acting  as  a  fellow 
servant,  tbe  defendant  was  not  liable  (Small 
V.  Mfg.  C!0.,  94  Me.  pp.  664,  655,  48  AtL  177), 
ttiere  was  not  evidence  which  authorized  tbe 
verdict  for  tbe  plaintiff. 

Motion  sustained. 

New  trial  granted. 


MADDOCKS  V.  KEENE. 

(Supreme  Judicial  Oonrt  of  Maine.    March  10, 
1916.) 

1.  Executors  akd  Administbators  €=9383  — 
Sales  ov  Land  —  Pebsons  EwTrrLKD  to 
Question. 

Tbe  administrator  of  a  deceased  owner  of 
the  land  in  question  under  license  issced  by 
theprobate  court  sold  the  property.  Rev.  St. 
e.  73,  f  30,  relating  to  sales  of  real  estate  by  li- 
cense of  tbe  probate  court,  declares  that,  if  the 
validity  <^  such  sale  Is  ctmtested  by  one  claim- 
ing adversely  to  the  title  of  the  wife,  ward,  or 
deceased  aforesaid,  or  by  title  not  derived 
through  either,  the  sale  is  not  void  for  any  ir- 
regularity in  the  proceedings,  where  the  license 
was  granted  by  a  court  of  competent  jiiriBdic- 
tion,  and  tbe  deed  duly  executed  and  recorded. 
Held  that,  as  the  court  issuing  the  license  was  a 
court  of  competent  jurisdiction,  and  as  the  deed 
was  duly  recorded,  defendant,  who  did  -not  claim 
title  adversely  to  the  wife,  ward,  or  the  deceased, 
or  title  derived  through  either,  cannot  attack 
tbe  validity  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  i  1554;  Dec.  Dig. 
«S9383.} 

2.  Deeds  «=»4a— VAunrrr— Sabeb. 

^tle  to  real  estate  can  only  be  conveyed  by 
deed  undN'  seal  and  on  instrument  lacking  the 
seal  IS  void. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  K  9fr-103 ;   Dec  Dig.  <S=»46.] 

8.  Dkedb  «=»4&— VAUDnv— "Seal." 

A  piece  of  paper  annexed  to  a  deed  by 
wafer,  wax,  gnn,  or  any  adhesive  substance  is  a 
valid  seal,  being  equivalent  to  the  wax  impres' 
sion  formerly  used. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  11  99-108 ;    Dec.  Dig.  «=»46. 

For  other  definitions,  see  Words  and  Phrases, 
Birst  and  Second  Series,  SeaL] 

4.  Deeds  «=»46  —  Vaudht  —  Seaia  —  BJvi- 

,  DENCE. 

A  deed  which  bore  part  of  a  pieee  of  paper, 
evidently  attached  as  a  seal,  held  in  view  of  the 


deolaratlons  of  the  parties  that'  they  had  signed 
and  sealed  the  declaration  of  the  subscribing 
witnesses  to  the  same  effect,  and  the  certificate 
of  acknowledgment,  and  the  manner  in  which 
the  signatures  were  subscribed,  to  have  carried 
the  proper  seal. 

[Ed.  Note. — ^For  oOier  cases,  see  Deeds,  Oent 
Dig.  H  90-103 ;  Dec.  Dig.  ■S=>46.] 

Report  from  Supreme  Judicial  Court,  Knox 
County,  at  Law. 

Action  of  trespass  quare  clausnm  by  ISiaAe 
M.  Maddocks  against  Mllford  L.  Keene.  On 
report     Judgment  for  plaintiff. 

Argued  before  SAVAGE,  C.  J.,  and  KING, 
BIKD,  HALEY,  and  HANSON,  JJ. 

M.  T.  Crawford,  of  Camden,  and  A.  S.  Lit- 
tledeld,  of  Rockland,  for  plalntUt.  Mont- 
gomery &  Emery,  of  Camden,  for  defendant 

HALET,  J.  This  Is  an  action  of  trespass 
quare  clausnm  wherein  the  plaintiff  seeks  to 
recover  damages  on  account  of  the  defendant 
tearing  down  a  fence  and  letting  his  cattle 
upon  the  close  of  the  plaintiff,  situated  in 
Camden^  and  Is  before  this  court  on  report 

The  defendant  offered  no  testimony,  and 
the  record  shows  that  he  admitted  to  the  bvs- 
band  of  the  plaintiff  that  he  tore  down  the 
fence,  as  alleged  in  the  writ 

[1]  The  defendant  offered  no  evidence  of 
title  in  himself  or  any  one  under  whom  he 
claimed,  or  authority  from  tbe  plaintiff  to  do 
the  acts  complained  of,  but  relies  for  his  de- 
fense upon  the  fact  that  the  plaintiff  had  nei- 
ther title  nor  possession  to  the  premises.  The 
record  shows  the  parties  under  whom  the 
plaintiff  claims  title  had  been  in  possession 
under  warranty  deeds,  duly  recorded,  for 
several  years,  and  no  question  is  raised  as 
to  their  title,  except  the  defendant  questions 
the  validity  of  the  title  conveyed  by  JosIIn, 
administrator  of  one  Perry,  claiming  that 
certain  provisions  of  the  statute  as  to  notice, 
etc.,  were  not  proved  to  have  been  given. 
But  the  defendant  cannot  raise  that  question. 
It  Is  provided  by  section  30,  c.  73,  E.  S.,  refer- 
ring to  tbe  sales  of  real  estate  by  license  of 
the  probate  court: ' 

"If  the  validity  of  such  sale  is  contested  by  one 
ddlraing  adversely  to  the  title  of  the  wife,  ward 
or  deceased  aforesaid,  or  by  a  title  not  derived 
through  either,  tbe  sale  is  not  void  oa  aecount  of 
any  irregularity  in  the  proceedings,  if  it  appears 
that  the  license  was  granted  by  a  court  of  com- 
petent jurisdiction,  and  the  deed  duly  executed 
and  recorded." 

As  said  by  the  court  in  Webster  v.  Cald«n, 
6S  Me.  20e: 

■  The  defendant,  "by  section  80,  can  only  con- 
test the  demandant's  deed  on  the  grounds  that 
the  license,  was  not  granted  'by  a  court  of  com- 
petent jurisdiction,  and  that  the  deed  was  not 
duly  executed  and  recorded.'  But  the  jurisdic- 
tion of  the  court  was  unquestioned,  and  the  deed 
under  wUch  the  demandant  claims  was  duly  exe- 
cuted and  recorded." 

In  this  case  the  license  was  issued  to  Joa- 
lln,  administrator  of  Perry,  to  sell  the  real 
estate  described  In  the  deed  given  by  Joslin. 
The  probate  court  which  Issoed  the  license 
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was  a  court  of  competent  Jurlsdlctton ;  the 
deed  was  duly  executed  and  recorded.  As 
tbe  defendant  does  not  claim  title  either  In 
himself  or  any  one  under  whom  he  acted  ad- 
versely to  the  wife,  ward,  or  the  deceased,  or 
title  derived  through  either,  he  cannot  con- 
test the  plaintiff's  title  claiming  under  the 
deed,  except  in  the  above  two  respects,  and 
there  can  be  no  question  from  the  record  but 
that  the  court  had  competent  Jurisdiction, 
and  the  deed  was  duly  executed  and  recorded. 

[2,3]  The  defense  is  tliat  the  Instrument 
offered  by  the  plaintiff  to  prove  her  title  from 
Lillian  S.  Ingraham  to  herself,  although  in 
the  form  of  a  warranty  deed,  properly  signed, 
witnessed,  and  acknowledged,  was  not  a  deed, 
because  it  was  not  sealed.  It  is  true,  as 
claimed  by  the  defendant,  that  in  this  state 
title  to  real  estate  can  only  be  conveyed  by  a 
deed  under  seal,  and  that  an  Instrument 
which  lacks  the  seal  is  void  as  a  deed.  For- 
merly the  seal  was  of  wax,  and  an  impres- 
sion made  thereon. 

"The  annexing  of  a  piece  of  paper  by  wafer  or 
wax  or  gum,  or  any  adhesive  substance,  is  now 
everywhere  regarded  as  equivalent  to  the  impres- 
sion formerly  reguired,  and  makes  a  valid  seal." 
McLaughlin  v.  Randall,  66  Me.  226. 

The  original  instrument  is  before  us,  and 
it  contains  the  usual  clause  wherein  the 
grantor  and  her  husband  state  that  they  have 
set  their  hands  and  seals  to  the  instrument, 
which  is  some  evidence  that  the  deed  was 
duly  sealed.  Two  subscribing  witnesses  sign- 
ed the  deed  as  signed,  sealed,  and  delivered 
in  their  presence,  which  la  some  evidence  that 
the  deed  was  sealed.  In  addition,  one  of  the 
sut)scribing  witnesses  took  the  acknowledg- 
ment of  the  grantor  as  a  notary  public  that 
the  plaintiff  acknowledged  it  as  her  free  act 
and  deed,  and  an  inspection  of  the  instru- 
ment shows  opposite  the  signature  of  the 
grantor,  Lillian  S.  Ingraham,  and  her  bus- 
band,  Edwin  Ingraham,  that  two  seals  had 
been  attached  to  the  instrument,  and  part  of 
them  had  been  removed,  leaving  the  under- 
side of  the  seal  to  which  the  adhesive  sub- 
stance was  attached  that  caused  them  to  ad- 
here to  the  instrument,  but  enough  remains 
upon  the  instrument  so  that,  if  it  was  placed 
there  in  the  first  place,  it  would  have  been  a 
good  seal,  answering  the  requirements  of  be- 
ing a  piece  of  paper  annexed  with  "adhesive 
8ul)stance"  (McLaughlin  v.  Etandall,  supra), 
and  the  manner  In  which  the  signatures  were 
written  upon  the  Instrument  shows  that  the 
seals  were  upon  it  when  the  signatures  were 
written;  the  grantor  in  writing  her  name  be- 
ing obliged  to  write  the  last  two  letters  of 
her  name  off  the  line  and  between  the  two 
seals  to  avoid  writing  upon  the  seals. 

[4]  The  defendant  offered  no  testimony 
that  the  instrument  was  not  sealed,  except  as 
shown  by  the  instrument  itself,  and  we  think 
that  the  declaration  by  the  signers  that  tibey 
had  signed  and  sealed,  the  declaration  of  the 
sabscrlbing  witnesses  that  it  was  signed,  seal- 
ed, and  delivered  in  their  presence,  the  cer- 


tiflcKte  of  the  notaiy  public  who  took  the  ac- 
knowledgment that  they  acknowledged  it  to 
be  their  free  act  and  deed,  wliich  it  could  not 
have  been  if  not  sealed,  and  the  parts  of  the 
wafers  which  remain  oo  the  paper,  and  which 
were  nndoabtedly  the  under  part  of  the  seals 
at  some  time  attached  to  tlie  instrument,  and 
the  manner  that  the  signature  of  the  grantor 
is  written  to  avoid  writing  on  tlie  seal,  all 
considered  together,  are  safflclent  proof,  with- 
out sometlUng  to  overcome  it,  that  the  Instru- 
ment was  what  it  purported  to  lie,  a  deed 
duly  sealed,  and  that  the  attempted  removal 
of  the  seals  was  after  tihe  delivery  of  the 
deed,  and  by  it  tlie  plaintiff  obtained  the  ti- 
tle to  the  land  deecribed  in  the  instrument 
and  in  the  writ 

The  remaining  question  is  one  of  damages. 
There  being  no  evidence  explaining  the  de- 
fendant's admission,  as  testified  toy  that  be 
tore  down  the  fence,  and  the  other  evidence 
tliat  his  cattle  were  on  the  premises,  the  case 
resolves  itself  into  the  question  of  the  amount 
of  damages.  They  were  small,  and  the  evi- 
dence is  meager  as  to  the  amount  Ten  dol- 
lars will  not  be  excessive  as  damages. 

Judgment  for  the  plaintiff. 

Damages  assessed  at  $10. 


OURHS,  Tax  Collector,  v.  POTTER. 

(Supreme  Judicial  Oourt  of  Maine.    March  11, 
l»ia) 

1.  TAXAnoN    4ts3588(3)— Aonoira— EviDBRCK 
— SuvncisMCT. 

In  a  suit  to  collect  personal  property  taxes 
on  lumber,  evidence  held  sufficient  to  establish 
that  plaintiff  was  the  owner  of  the  timber,  not- 
withstanding he  liad  recently  conveyed  the  land 
from  which  it  was  cut. 

[Eld.    Note.— For   other   cases,    see   Taxatitm, 
Cent  Dig.  §  1216;   Dec.  Dig.  «=>593(.^).] 

2.  Taxation  «=>586— Collectiow  o»  Taxks 
—Demand — StnTicraNCT. 

Rev.  St  c.  9,  {  13,  par.  1,  as  amended  by 
Fub.  Laws  1913,  c.  30,  provides  that  all  manu- 
fiictured  lumber  sliall  be  taxed  in  the  town 
where  situated  on  the  1st  day  of  April  in  each 
year.  Paragraph  2,  as  amended  by  Pub.  Laws 
l(i09,  c.  80,  provides  for  the  assessment  of  such 
personal  property  when  owned  by  persons  re- 
siding outside  the  state,  while  Rev.  St.  c.  10,  f 
27,  declares  that  any  collector  of  taxes  may, 
after  demand  for  payment  sne  in  liis  own  name 
for  any  tax,  i^  an  action  for  debt  Defendant 
was  a  nonresident  and  the  collector  mailed 
him  several  tax  biUa,  sending  tiie  last  in  a  reg- 
istered letter,  informing  him  that  if  payment 
was  not  made  within  a  stated  time,  he  would 
proceed  to  collect  the  tax.  Beld  that  while 
personal  demand  on  resident  taxpayers  is  neces- 
sary, the  demand  on  the  nonresident  defendant 
was  sufficient 

[Ed.    Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  H  U92-1195;    Dec.  Dig.  <»=>586.] 

3.  Taxation   «=3<se3(3)— AsaxssMXNTS— Oath 

— "SWOBN." 

In  an  action  of  debt  to  collect  a  tax,  a 
record,  showing  that  the  assessors  took  oath 
necessary  for  uem  to  discharge  their  dotiea  aa 
assessors,  is  sufficient  no  form  of  oath  having 
been  fixed  in  the  statutes  for  many  years,  and 
Rev.  St  c.  1,  S  6.  par.  22,  declaring  that  the 
words,  "sworn,"  "duly  swomi"  or  'Worn  ac- 
coTiding  to  law,    shall  refer  to  the  oath  required 
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by  th0  Oonatltatiai'Ar  lava  la  tiM  ease  apedr 
fied. 

[Ed.  Not«^-For  other  caaea,  aee  Taxatton, 
Cent  Dig.  I  1216;   Dec.  Dig.  (8=»693(3). 

For  other  definitions,  aee  Words  and  Phraaea^ 
Flrat  and  Second  Series,  Swear;    Sworn.] 

4.  Taxation  ^=9551  —  Coluktion  —  Was- 

rant— suwichnot. 

In  an  action  of  debt  to  collect  taxea  a»- 
aesaed  on  lumber,  where  the  warrant  waa  in 
the  form  preacribed  b;  law,  authorizing  the  col- 
lector to  collect  the  whole  assessment,  the  in- 
terlineation of  the  words  "actual  expense  of 
brown  tail  motha"  above  the  total,  with  no 
sum  carried  out,  will  not  invalidate  the  wai^ 
rant,  the  tax  on  personal  property  being  valid, 
notwithstanding  Laws  1905,  c.  29,  1907,  c.  15, 
1900,  c.  34,  1011,  cc.  84,  176,  authorize  towna 
to  deatroy  brown  tail  motha  at  the  expense  of 
the  real  estate  owners  if  such  owners  fail  to 
take  the  necessary  steps. 

I£id.  Note. — For  other  cases,  see  Taxation, 
Cent.  Die,  If  106&-1064;   Dec.  Dif.  «=>564.] 

On  Motion  and  JGxceptlons  from  Supreme 
Judicial  Court,  PlscataQula  County,  at  Law. 

Action  of  debt  by  Frank  B.  Curtis,  Tax 
Collector,  against  Paul  Potter.  There  was  a 
verdict  for  plaiutlfl,  and  defendant  moved 
for  new  trial  and  excited.  Motion  and  ex- 
ceptions overruled. 

Arsrued  before  SAVAGE,  a  J.,  and  CORN- 
ISH, KING,  HAI£Y,  and  HANSON,  JJ. 

Charles  W.  Hayes,  of  Foxcroft,  for  plaln- 
tur.  J.  H.  Haley,  of  Hartland,  and  J.  S. 
Wllllains,  of  Gnllford,  for  defendant. 


COBNISH,  J.  Action  of  debt,  brought  by 
tbe  collector  to  recover  a  tax  aaaessed  In  1914 
by  the  town  of  Wellington  npon  certain  lum- 
ber alleged  to  be  the  property  of  the  defend- 
ant, a  resident  of  Worcester,  Mass. 

Tbe  case  Is  before  this  court  on  motloo  and 
exceptions  by  the  defendant 

[1]  1.  Motion. 

The  nioU<Mi  raises  tba  qneetlon  of  owner- 
ship ;  the  defendant:  oontendlng  that  the  ver- 
dict of  tbe  Jury  on  this  point  was  (dearly 
wrong. 

It  appears  from  the  evidence  that  the  de- 
fendant, the  then  owner  oC  tbe  Uawrence  lot, 
so  called.  In  Brighton,  on  JaBoaiy  1,  1914, 
conveyed  the  same  to  his  father,  Burbm  W. 
Potter.  Immediately  following  this  convey- 
ance a  logging  (yeratlOB  was  began,  and  it 
contlnned  daring  the  winter  seasoD.  The 
timber  cot  was  sawn  by  portable  mills  on  the 
premises,  and  hauled  to  the  Wkrd  field,  so 
called,  In  the  town  of  Wellington  as  long  as 
the  snow  permitted.  Tbe  balance  near  tbe 
end  of  tbe  season  was  delivered  at  the  Decker 
field  in  the  plantation  of  Brighton,  The  haul- 
ing to  Wellington  began  early  in  January, 
and  continued  to  the  last  of  March,  and  the 
hauling  to  the  Decker  lot  was  a  matter  of 
only  a  week  or  ten  daya.  It  was  all  a  jmrt 
of  one  and  the  fame  operation,  and  In  round 
numbers  about  nine-tenths  of  tl^e'  lumber  was 
delivered  in  Wellington,  where  It  remained 
on  April  1st. 


To  prove  title  to  the  lumber  tn  the  defend- 
ant the  plalntur  relied  upon  a  certain  mort- 
gage, given  by  the  defendant  on  May  20, 1914, 
to  Everett  and  Stanhope,  cohering  700,000  feet, 
more  or  less,  of  bard  and  soft  wood  lomber— 

"being  the  same  Inmber  that  was  cut  by  tbe 
grantees  on  the  I/awrence  lot  in  the  plantation 
of  Brighton,  and  now  located  in  the  field  of 
Cbarles  Decker  In  Brighton." 

This  designation  of  the  location  was  evi- 
dently an  error,  because  the  portion  of  tbe 
lumber  In  the  Decker  field  was  very  small. 
The  quantity  called  for  in  the  mortgage,  700,- 
000  feet,  could  only  be  satisfied  by  Indudlog 
the  Wellington  lumber.  Moreover,  there  Is  no 
evidence  of  any  lumber  In  tbe  Decker  field 
belonging  to  the  defendant  otber  than  tbat 
whldi  came  from  this  winter's  (deration; 
and,  as  It  was  a  single  operation.  If  tbe  de- 
fendant owned  the  x>ortl<m  In  Brighton,  he 
also  owned  the  portion  In  Wellington.  More- 
over, In  that  mortgage  the  defendant  avouch- 
es himself  to  be  the  true  and  lawful  owner  of 
the  mortgaged  property,  and  covenants  te 
warrant  and  defend  the  title  against  the  law- 
ful claims  and  demands  of  all  persons.  This 
mortgage,  with  Its  declarations  and  cove- 
nants on  the  part  of  the  defendant,  stands  for 
Its  full  bigness,  and  it  Is  significant  that  the 
defendant  did  not  take  the  stand  to  explain 
It.  This  instrument  of  Itself,  unexplained, 
was  sufilclent  warrant  for  the  renJlct,  It  be- 
ing admitted  that  ttiere  was  no  change  ot 
ownership  between  April  1st,  the  date  of  the 
assessment,  and  May  20th,  the  date  of  the 
mortgage.  Obviously  tbe  owner  of  the  mort- 
gaged property  was  the  party  liable  for  Its 
taxation. 

The  defendant  relies  npon  the  deed  from 
himself  to  his  father,  datea  January  1,  1914, 
eODveylng  the  title  to  this  lot.  Bat  It  Is  com- 
mon knowledge  that  landowners  frequently 
permit,  even  verbally,  lumber  to  be  cat  from 
their  land,  and  the  title  to  such  lumber,  when 
cut,  vests  In  the  permittee.  It  Is  reasonable 
to  suppose,  in  view  of  the  mortgage,  that  such 
an  arrangement  was  made  here  between  fa- 
ther and  son.  If  not,  then  It  would  have  been 
natural  and  qnlte  necessary  tor  either  the 
defendant  to  deny  such  an  arrangement  and 
to  explain  the  mortgage,  or  for  the  father  to 
also  deny  ft  and  claim  tiie  lumber  as  his. 
Neither  testified  In  the  case,  and  their  silence 
or  absence  carriers  weight  Nor  did  Everett 
and  Stanhope  testify,  the  parties  who  carried 
on  tbe  operation  and  received  the  mortgage 
from  the  defendant  as  security  for  a  debt 
of  $2,500.  It  Is  safe  to  assume  that  they 
must  have  satisfied  themselves  on  the  point 
of  ownership  before  they  consented  to  take 
this  security. 

The  verdict  on  tbe  evidence  was  clearly 
right 

Exceptions. 

Three  exceptions  were  urged  In  argument, 
and  Invojlvife  certain  points  which  were  raised 
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bj  the  defendant  in  reqnests  tor  Instractions 
refused  by  the  Presiding  Jnstlce. 

[2]  1.  Insnfflclent  demand  prior  to  suit. 

This  tax  was  assessed  nndm  B.  S.  a  8,  {  IS, 
par.  1,  as  amended  by  chapter  SO  of  the  Pub- 
lic Laws  of  1813.  This  amendment  provides 
that: 

"Portable  mills,  logs  in  any  town  to  be  manu- 
factured therein,  and  all  manufactured  lumber 
excepting  lumber  in  the  possession  of  a  trans- 
portation, company  and  in  transit,  shall  be  tax- 
ed in  the  town  where  situated  on  the  first  day 
of  April  in  eadt  year." 

Prior  to  1909  there  was  no  provision  for 
taxing  personal  property  of  this  class  to  an 
owner  residing  outside  the  state.  It  was 
taxed  "to  the  person  having  the  same  In 
possession,"  etc.  B.  S.  c.  8,  f  13,  par.  2.  But 
chapter  80  of  the  Public  Laws  of  1909  amend- 
«d  paragraph  2,  so  that  no>w: 

"Perswial  properly  •  •  •  whicb  on  the 
first  day  of  April  is  within  the  state,  and  own- 
ed  by  persons  residing  out  of  the  state  or  by 
persons  unknown;  •  •  •  shall  be  taxed  ei- 
ther to  the  owner,  if  known,  or  to  the  person 
having  the  same  in  possession." 

This  tax  was  assessed  against  the  defend- 
ant as  the  owner  under  this  act  of  1909. 

The  authority  under  which  this  suit  was 
brought  by  the  collector  is  found  in  B>  S.  a 
10,  I  27,  Tla.: 

"Any  collector  of  taxes  •  •  •  may,  after 
demand  for  payment,  sue  in  bis  own  name  for 
any  tax,  in  an  action  of  debt." 

The  defendant  construes  this  to  mean  a  per- 
sonal demand  by  the  collector  upon  the  tax- 
payer, and  contends  that  no  other  notice  will, 
under  any  circumstances,  meet  the  require- 
ment This  court  has  held  that  In  case  of  a 
resident  taxpayer  a  special  demand  was  in- 
tended by  the  Legislature;  a  demand  so 
formal  and  explicit  that  a  taxpayer  should 
realize  that  a  suit  would  follow  his  noncom- 
pliance with  the  demand.  "A  written  re- 
<iuest,  mailed  to  the  person  taxed,  is  not  suth- 
dent.  It  should  be  a  personal  demand,  made 
by  the  collector  or  some  authorized  agent,  un- 
less eacti  a  deuiand  be  excused  by  the  absence 
of  the  debtor  from  home  or  by  some  other 
good  rsasoiL"  Parks  v.  Cressey,  77  Me.  54. 
The  gist  of  the  court's  construction  of  the 
statutory  reQulrement  is  plain.  The  demand 
should  be  commensurate  with  the  object  tp 
be  attained,  and  should  be  of  such,  a  diaracter 
as  to  fully  Inform  the  delinquent  of  the  col- 
lector'0  purpose. 

It  is  on  this  principle  that  In  Clark  v. 
Gray,  113  Me  443,  94  AU.  881,  the  court  held 
that  the  demand  preliminary  to  an  arrest, 
under  another  section  (R.  S.  c  10,  {  20), 
should  be  a  personal  demand,  and  that  the 
sending  of  a  mere  tax  bUI  in  the  ordinary 
form,  such  as  is  sent  to  every  taxpayer  im- 
mediately after  the  commitment,  was  Insuf- 
ficient The  drastic  nature  ot  the  remedy 
proposed  required  it 

The  facts  and  circumstances  of  each  case 
must  be  taken  into  consideration,  and  what 
might  be  deemed  an  adequate  demand  under 
one  state  of  tacta  aa  upon  a,  nonresident 


might  not  be  under  another,  as  upon  a  res- 
ident 

Thus  in  Vnrka  v.  CTressey,  supra,  the  court; 
expressly  said  that  a  personal  demand  by  a 
collector  or  his  authorized  agent  "might  be 
excused  by  the  absence  of  the  debtor  from 
home  or  by  some  other  good  reason."  Such 
ground  for  excuse  is  proven  here.  The  de- 
fendant Is  a  resident  of  another  state.  A 
personal  demand  upon  him  by  the  collector, 
as  collector,  would  be  unreasonable  and 
well-nigh  impossible.  If  made,  it  would  con^ 
tain  nooffldal  element  Hie  collector's  juris- 
diction ceases  at  the  line  of  the  state.  Un- 
der these  circumstances  to  require  a  person- 
al demand  upon  the  delinquent  is,  In  effect, 
to  nullify  the  statute  of  1913,  authorizing 
the  taxing  of  personal  property  to  nonresi- 
dent owners.  The  Legislature  did  not  change 
the  language  of  the  statute  giving  the  collec- 
tor authority  to  bring  suits  for  such  taxes  In 
his  own  name,  when  it  enlarged  the  realm 
for  which  such  suit  could  be  brought  It 
therefore  brought  tlie  collection  of  such  taxes 
within  the  terms  of  the  saving  clause  In 
Parks  V.  Cressey.  Thus  applied,  the  rule 
is  reasonable  and  workable.  Hie  demand 
made  by  the  collector  in  this  case  was  ample 
under  the  circumstances.  He  did  not  rest  up- 
on the  ordinary  tax  bill  sent  in  June,  1914, 
nor  upon  a  second  bill  sent  In  August,  accom- 
panied by  a  letter  requesting  payment ;  but 
on  October  3d  he  sent  the  defendant  a  third 
tax  bill,  accompanied  by  a  registered  letter, 
in  which  he  wrote: 

•This  tax  must  be  paid  at  once  and  if  I  do 
not  get  a  favorable  reply  within  twelve  days 
shall  proceed  to  collect  it" 

The  registry  receipt  proves  that  this  de- 
mand reached  the  defendant  in  due  course 
of  mail,  but  be  made  no  reply. 

Under  the  statute  and  the  rule  establish- 
ed in  this  state  this  was  a  sufficient  prelim- 
inary demand  on  which  to  base  this  action  of 
debt  The  defendant  was  seasonably  and 
fully  apprised  of  the  action  which  his  neg- 
lect or  refusal  would  lead  to.  To  require 
more  than  this  would  prevent  the  collection 
of  taxes  on  per6<mal  property  from  nonresi- 
dents by  suit  and  woold  effectually  thwart 
the  legislative  intent 

[3]  2.  Assessors  not  legally  sworn. 

The  record  of  the  oath  is  as  follows: 

"Personally  appeared  John  H.  Fry*,  F.  C 
Pease,  and  Arthur  Cross  and  took  oath  neces- 
sary for  them  to  discharge  their  duties  as  as- 
sessors for  the  ensuing  year,  before  me. 

"Max  VT  LJbby,  Town  Clerk." 

The  defendant  urges  that  It  was  the  duty 
of  the  clerk  to  set  out  in  totldem  verbis 
the  oath  which  he  administered,  and  leave 
it  to  the  court  to  say  whether  or  not  it  was 
the  one  required.  This  position  is  onbm- 
able. 

B.  S.  1821,  c.  IIB,  I  1,  to  which  our  atten- 
tion Is  called  by  tie  defendant,  prescribed 
a  form  ct  oath  to  be  administered  to  each 
assessor,  but  no  form  has  been  prescribed 
in  any .  lerlsioa  siaoe  that  time.     la  like 
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maimer  that  first  rerlsion  recited  at  length 
the  oath  to  be  administered  to  a  constable, 
and  also  that  to  a  collector.  B.  S.  1821,  c. 
lie,  I  25.  But  those  forms  have  never  been 
repeated  In  any  snbsequent  revision.  Tb« 
reason,  perhaps,  is  that  the  revision  of  1811 
contained  for  the  first  time  certain  mles  of 
constrnctlon,  among  them  one  for  the  con- 
struction of  the  words  "duly  sworn"  or 
"sworn  according  to  law,"  wbidi  rule,  in  the 
present  revision,  is  as  foUows: 

"TSie  words  'sworn,'  'duly  sworn*  or  'sworn 
according  to  law'  ased  in  a  statute,  record,  or 
certificate  of  the  administration  of  an  oath,  re- 
fer to  the  oath  regnired  by  the  Constitntion  or 
laws  in  the  case  specified,  and  include  every 
necessary  subscription  to  such  oath."  B.  S.  c. 
1,  §  6,  par.  22. 

This  obviates  the  necessity  Of  lumbering 
up  records  with  the  full  language  of  all  the 
oaths  administered.  The  word  "sworn"  Im- 
plies all  the  necessary  terms.  In  the  case  at 
bar  the  language  was  even  more  specific. 
The  record  states  that  the  assessors  took 
the  "oath  necessary  for  them  to  discharge 
their  duties  as  assessors  for  the  ensuing 
year."  This  was  obviously  all  that  was  re- 
quired of  them,  or  that  the  record  need  state. 
Greene  v.  Lunt,  68  Me.  618;  Bowler  v. 
Brown,  84  Ma  876,  24  Atl.  878;  Mason  v. 
Belfast  Hotel  Co.,  89  Me.  384,  36  Atl.  624. 
The  cases  dted  by  the  defendant  are  not  in 
otmfilct  with  these  dedslons. 

[4]  8.  Illegal  warrant 

The  warrant  is  in  the  form  prescribed  by 
law  and  authorizes  and  requires  the  collec- 
tor to  levy  and  collect  the  whole  assessment 
for  state  and  county  taxes,  municipal  pur- 
poses and  overlay,  amounting  to  $5,663.19, 
and  to  pay  the  same  to  the  town  treasurer. 
The  words  "actual  expense  of  brown  tail 
moths"  are  intwUned  above  the  totaL  No 
sum  is  carried  out.  Towns  are  authorized  to 
destix^  brown-tail  moths  at  ttie  expense  of 
tlie  owners  of  real  estate  if  such  owners  fall 
to  take  the  necessary  steps.  Laws  of  lt05, 
chapter  29;  1907,  chapter  15;  1909,  chapter 
34 ;  1911,  cbai>ters  84  and  176.  A  tax  there- 
for may  be  levied  upon  the  reel  eetato  oC 
such  ddinquent  landowners,  and  may  be  com- 
mitted to  the  collector  and  collected. 

The  InterllBeatlon  of  this  clause  in  tlie 
warrant  was  evidently  intended  to  meet  this 
condition.  Whether  or  not  it  did  meet  It  as 
a  matter  of  law  is  Immaterial  .here.  That 
question  could,  in  no  way,  affMt  this  defend- 
ant nor  relieve  him  from  paying  his  Just  and 
legal  tax  upon  personal  property.  In  this 
form  of  action  technicalities,  which  affect 
■OBltiiBe  the  substantial  rights  of  the  taxpay- 
er, nor  the  Jurisdiction  of  the  assessors,  nor 
essential  prerequisites  to  the  bringing  of 
this  action,  are  viewed  by  the  court  with 
scant  favor.  OreenviUe  v.  Blair,  104  Me. 
444,  72  AtL  177;  Rockland  V.  VamsworUi, 
HI  Mft  316,  89  Aa.  65. 

Motion  and  exceptions  overruled. 


UTTLBPIBUD  V.  I/ITTI,BFI15IiD. 

(Supreme  Jndidal  Court  of  Maine.    March  15, 
1918.) 

1.  AssAUM  AND  Baitebt  <8=>7— Civit  Action 
—  Bbmovai.  of  Tbispasbsb  —  Excesuvb 

FOBCE. 

A  landowner,  who  in  order  to  remove  roclts 
from  his  land,  placed  there  by  another  who  was 
standing  on  them  to  prevent  their  removal,  seiz- 
ed the  other  and  violently  threw  him  down,  used 
excessive  force,  and  is  liable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  4;    Dec.  Dig.  <S=7.] 

2.  New  Tbiai.  ^=3168--Qux8TI0NS  Pbessnted 
— NEcEssrrY  of  Exceptions. 

In  an  action  for  assault  and  battery  where 
the  defendant  offered  to  show  ownership  of  the 
land  <»  which  the  affray  took  place  in  raitiga- 
tion,  but  failed  to  do  so,  and  the  court  stated 
that  aa  the  case  stood  he  would  rule  that  the 
plaintiff  had  a  right  to  be  where  he  was  and  that 
defendant  committed  an  assault  in  removing  him, 
but  instead  merely  inrtracted  the  -jury  that  in 
view  of  the  manner  in  which  the  case  had  been 
tried,  the  plaintiff  had  a  right  to  the  possession 
of  the  place  and  had  a  right  to  do  what  he  did 
do  in  trying  to  prevent  the  defendant  from  re- 
moving the  rocks  therefrom,  such  rulings  were 
not  statements  of  law  which  necessarily  con- 
trolled the  determination  of  the  case  so  that  the 
verdict  would  have  been  otherwise  if  they  had 
not  been  made,  and  therefore  could  not  be  con- 
sidered on  a  motion  for  a  new  trial  in  the  ab- 
sence of  exceptions  thereto  seasonably  noted  and 
allowed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  <8=>168.] 

3.  AssATJLT  AND  Battert  i3=»40  —  Civii.  Ac- 
tion—Dahaoes— Amount. 

In  action  for  assault  and  battery-  where 
plaintiff  testified  that  defendant  threw  him  down 
violently  on  sharp  rocks  whereby  his  hands  and 
leg  were  bruised  and  lacerated,  and  he  was  made 
sore  and  lame,  and  from  which  he  had  not  re- 
covered at  the  time  of  the  trial,  a  verdict  for 
$579.25  is  not  so  manifestly  excessive  that  it 
will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  55 ;  Dec.  Dig.  i8=>40.] 

On  Motion  from  Supreme  Judicial  Court, 
i'ork  County,  at  Law. 

Action  by  William  O.  Littlefleld  against  £ld« 
win  I.  Littlefield.  Verdict  for  the  plaintlfl, 
and  defendant  moves  for  a  new  trial.  Mo- 
tion overruled. 

Argued  before  SAVAGX;  C.  J.,  and  COR- 
NISH, KING,  HALET,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Allen  ft  WiHard,  of  Sanford,  for  plaintiff. 
Emery  &  Waterbonse,  of  Biddeford,  for  de- 
fendant 

KING,  J.  Action  of  trespass  to  recover 
damages  for  an  alleged  assault  and  battery. 
A  verdict  for  $579.25  was  returned  for  the 
plaintiCf,  and  the  case  oomes  up  on  defend- 
ant's motion  for  a  new  trial  on  the  usual 
grounds.  The  defendant  also  asks  that  cer- 
tain rulings  made  during  the  trial  (to  which 
no  exceptions  were  taken)  may  be  examined 
under  the  motion  and,  if  they  are  found  to 
be  erroneous,  that  the  verdict  be  set  aside  as 
against  law. 
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It  appears  from  the  evidence  that  the  par- 
ties dalmed  to  own  adjoining  properties  bor- 
dering on  the  shore  at  Kennebuntc  Beach; 
that  there  was  some  dispute  between  them 
as  to  their  dividing  line;  and  that  prior  to 
the  time  of  the  alleged  assault  the  plaintiff 
built  a  wharf  a  portion  of  which  the  defend- 
ant tore  down  claiming  that  it  encroached 
upon  his  lot,  whereupon  the  plaintiff  hauled 
rocics  and  piled  them  against  the  remaining 
part  of  the  wharf  and  In  the  breach  made  by 
the  defendant's  tearing  down.  On  the  morn- 
ing of  the  day  of  the  alleged  assault  the  de- 
fendant notified  the  plaintiff  that  he  was  "go- 
ing down  to  the  beach  and  tear  away  those 
rocks."  When  he  arrived  at  the  rocks  the 
plaintiff  was  there  and  forbade  him  moving 
them,  claiming  that  they  were  his  rocks  and 
on  his  property,  and  he  placed  himself  upon 
them,  thus  trying  to  prevent  the  defendant 
moving  them.  It  was  not  in  controversy  that 
the  defendant  took  the  plaintiff  by  the  shoul- 
ders and  removed  him  from  the  rocks,  and 
that  is  the  particular  assault  and  battery 
complained  of.  The  plaintiff  testified  that 
the  defendant  violently  threw  him  down, 
whereby  be  was  bruised  and  severely  injured. 
On  the  other  hand,  the  defendant  testified 
that  he  did  the  plaintiff  no  Injury,  but  mere- 
ly turned  him  about  away  from  the  rocks  so 
he  would  not  get  hurt  as  they  were  being 
moved  and  left  him  standing  on  his  feet  in  a 
position  of  safety.  Each  party  was  corrobo- 
rated by  his  witnesses,  and  there  was  a  sharp 
conflict  of  testimony  as  to  the  force  used  by 
the  defendant  upon  the  plaintiff. 

The  defendant  did  not  plead  title  to  the 
locus  where  the  alleged  assault  occurred, 
but  during  the  trial  in  answer  to  an  Inquiry 
by  the  court  the  defendant's  counsel  said: 

"We  claim  that  the  a£Eray  took  place  on  the 
land  of  the  defendant,  that  he  is  in  possession  of. 
•  *  •  But  we  do  not  consider  it  makes  a 
mite  of  difference,  if  the  assault  was  committed 
as  alleged,  where  it  took  place.  We  simply  ask 
these  questions  to  show  a  mitigation,  aggrava- 
tion, if  there  were  any  damages." 

And  to  that  statement  the  court  replied, 
"You  may  proceed  on  that  line."  But  the 
defendant  did  not  offer  any  evidence  of  title 
even  In  mitigation  of  damages  as  suggested. 
He  proceeded  apparently  on  the  theory  that 
he  could  establish  the  fact  that  what  he  did 
to  the  plaintiff  was  necessary  and  lawful 
for  him  to  do  under  the  circumstances  to 
remove  him  from  a  place  of  danger  to  a  place 
of  safety,  and,  moreover,  that  in  doing  It  he 
caused  bim  no  harm. 

During  the  trial  the  court  stated  that  he 
should  rule,  "as  the  case  stands  upon  the  evi- 
dence, that  the  plaintiff  had  a  right  to  sit 
upon  that  rock,  and  that  the  defendant  com- 
mitted an  assault,  in  accordance  with  the 
definition  of  assault  under  the  Bevlsed  Stat- 
utes." In  his  charge  to  the  Jury,  however, 
the  court  did  not  rule  directly  that  the  de- 
fendant committed  an  assault,  but  he  did  ex- 
plicitly instruct  the  Jury  that  "in  view  of 
the  manner  in  which   the   case  has   been 


tried,"  the  plaintiff  had  the  right  to  the  pos- 
session of  the  place,  and  to  the  possession  ct 
the  rocks  on  the  place  where  the  alleged  as- 
sault occnrred,  and  had  the  right  to  do  what 
he  did  do  In  trying  to  prevent  the  defendant 
removing  the  rocks.  The  defendant  took  no 
exceptions  to  the  mllnga  and  Instmctions, 
but  he  now  claims  that  they  were  erroneous 
and  prejudicial  to  him,  and  aslEs  under  his 
motion  that  the  verdict  against  him  be  set 
aside  for  that  reason.  We  think  the  defend- 
ant's motion  must  be  overmled. 

[1]  1.  If  it  had  been  slH>wn  that  tlie  de- 
fendant owned  the  land  where  the  affray  oc- 
curred, and  had  the  right  to  remove  the 
TockB,  even  then  It  could  not  be  held  under 
the  evidence  that  a  verdict  against  the  de- 
fendant was  not  Juatifled,  for  If  the  Jury 
believed  the  plaintiff  and  his  witnesses  they 
were  warranted  we  think  in  finding  that  the 
defendant  used  excessive  force  upon  the 
plaintiff,  and  for  that  he  is  liable  to  some 
extent  at  least 

[2]  2.  Notwithstanding  that  the  title  to 
the  land  where  the  affray  occurred  was  not 
put  In  Issue  under  the  pleadings,  yet  the 
defendant  was  not  precluded  from  present- 
ing evidence  In  mitigation  tending  to  show 
that  he  owned  the  land  where  the  rocks  were 
and  had  the  right  to  remove  them.  The 
court  told  him  to  proceed  on  that  line,  but 
he  did  not  As  to  the  ownerslilp  of  the  rocks, 
the  defendant  admits  In  his  brief  that  they 
belonged  to  the  plaintiff,  and  there  waa  evi- 
dence to  that  effect,  for  he  hauled  them  and 
placed  them  where  they  were.  In  view  there- 
fore of  that  fact,  and  tliat  tlte  defendant 
did  not  plead  title  to  the  land  where  the 
rocks  had  been  placed  by  the  plaintiff,  and 
that  he  did  not,  whea  permitted  to  do  so^ 
present  evidence  of  his  right  to  the  possee- 
sion  of  the  land  in  mitigation  of  damages,  it 
may  not  have  been  error  ftv  the  court  to 
instruct  the  Jury  as  he  did  concerning  the 
platntltt's  right  to  be  upon  the  rocks  and  to 
do  what  be  did  to  prevent  the  defendant 
taldng  them  away.  But  we  have  no  occasion 
to  pass  upon  that  qvestlon,  for  we  think  it 
is  not  open  to  the  defendant  under  his  mo- 
tion. 

It  is  the  eatabUshed  doctrine  and  rule  of 
practice  in  this  state  that  ertoneoas  rulings 
of  the  presiding  Justice  during  the  trial  and 
in  his  diarge  to  the  Jary  can  be  taken  ad- 
vantage of  only  by  exceptions  seasonably 
noted  and  allowed.  Bnt  it  has  been  held, 
that  where  It  clearly  appears  tliat  a  verdict 
Is  the  result  solely  of  the  application  to  the 
facts  proved  of  a  manifest  error  in  law,  and 
except  for  such  error  in  law  the  verdict  must 
have  been  otherwise,  such  a  verdict  may  be 
set  aside  as  against  law  under  a  graeral  mo- 
tion for  a  new  trial.  But  we  tlilnk  tills  case 
is  not  of  that  class.  The  rulings  here  com- 
plained of  clearly  tall  within  the  established 
rule.  They  were  not  statements  of  law  which 
necessarily  controlled  the  determination  of 
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the  caaei  for  tt  cannot  be  held  tbat  tbe  Ter- 
dlct  would  have  been  otherwise  if  the  rul- 
ings complained  of  had  not  been  made.  Ther 
were  statements  of  the  conrf  s  nnderstandlng, 
based  upon  a  consideration  of  the  issues 
raised  by  the  defendant's  pleadings,  and  the 
tftct  that  he  had  offered  no  evidence  of  title 
even  in  mitigaticm  of  damages,  that  the 
plaintiff's  claim  of  the  right  to  the  posses- 
sion of  the  place  where  the  rodcs  were  was 
not  in  fact  controverted,  and  was  to  be  re- 
garded as  conceded.  If  the  defendant  deem^ 
ed  the  rulings  erroneous  and  desired  to 
preserve  his  right  to  have  tb«n  reviewed 
by  the  law  court,  he  should  have  taken  ex- 
ceptions to  them  at  tbe  time  they  were'  made. 
Had  be  done  so  they  might  have  been 
changed  or  modified.  Not  having  taken  any 
exceptions  to  them  we  think  he  is  not  now 
entitled  to  have  them  considered  under  bis 
motion. 

[3]  S.  The  Damagea  There  was  a  flat 
contradiction  in  the  testim<»y  relating  to  the 
plaintiff's  alleged  injuries.  He  testified  that 
the  defendant  threw  him  down  violently  up- 
on the  sharp  rocks  whereby  his  bands  and 
leg  were  braised  and  lacerated,  and  he  was 
made  sore  and  lame,  and  from  which  he 
had  not  fully  recovered  at  the  time  of  the 
tilaL  On  the  other  hand  the  defendant  tes- 
tified that  he  caused  the  plaintiff  no  bodily 
harm  whatever.  Full  and  explicit  instruc- 
tions were  given  to  the  Jury  as  to  the  assess- 
ment of  damages  if  they  found  the  defendant 
liable.  If  they  beUeved  the  plaintiff  and  his 
witnesses  they  were  undoubtedly  warranted 
in  awarding  substantial  damages  against  the 
defendant.  They  may  have  erred  in  their 
Judgment  as  to  the  amount,  but  after  a 
study  of  all  tbe  testimony  tbe  court  does 
not  conclude  that  the  amount  of  the  verdict 
is  BO  manifestly  excessive  that  it  should 
not  be  permitted  to  stand. 

Motion  overruled. 


BOARD   OF   STEWARDS   OP   WIIMTNG- 
TON    CONFERENCE    OP    METHODIST 
EPISCOPAL  CHtTRCH  v.  WILLIAMS. 
(Superior  Court  of  Delaware.    Kent     Oct  80, 

1914.) 
1.  Wills  ®=>520— Bequest  — Misnoukb  or 
Benesiciaey. 

Where  testatrix's  will  bequeathed  $6,000  to 
the  "Conference  Claimant's  l<"und  of  the  Wil- 
mington Conference  of  tbe  Methodist  Episcopal 
Church,"  there  beinc  no  such  legal  persca,  but 
there  being  a  fund  in  existence,  commonly  so 
designated,  administered  by  the  Board  of  Stew- 
ards of  the  Methodist  Episcopal  Church,  e  cor- 
poration,   to   which    plaintis   had   contributed 


i^^ly  Lefore  her  death,  the  bequest  to  tbe 
fond  was  good. 

fE!d.  l4ote.— For  other  cases,  see  Wills,  Cent 
Wg.  U  1078, 1079;  Dec.  Dig.  <8=»520.J 

2.  CHABrriES  «=5>6— Bequest  of  Pebsoraxtt 
— VAixDrrr-^ATUTK. 

Under  28  DeL  Laws,  o.  89,  t  11,  providing 
that  all  gifts  to  a  church  corporation  of  realty 
or  money  to  "be  laid  out  in  real  estate  shall  be 


by  deed,  duly  cxeonted,  ddivered,  acknowledged, 
and  recorded  at  least  one  year  before  the  death 
of  the  donor,  to  take  effect  presently  for  tbe 
use  of  the  corporation,  and  without  any  power 
of  revocation!,  etc.,  a  bequest  of  $6,000  to  a 
board  of  stewards  of  the  Wilmington  Conference 
of  the  Methodist  Episcopal  Church  for  the  "Con- 
ference Claimant's  Fund"  of  the  conference, 
there  being  no  direction  in  the  will  that  tbe  be- 
quest be  laid  out  in  realty,  was  good. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cmtt  Dig.  t  6;  Dec.  Dig.  <8=a6.] 

Argued  before  PENNEWILL^  a  J.,  and 
CONRAD  and  HEISBL,  JJ. 

Caleb  E.  Burchenal,  of  Wilmington,  for 
plaintiff.  W.  Watson  Harrington,  of  Dover, 
for  defendant 

Action  brout^t  by  the  Board  of  Stewards 
of  the  Wilmington  Conference  of  tbe  Metho- 
dist Episcopal  Church,  a  corporation,  against 
Robert  H.  Williams,  executor  of  Eliza  P. 
Clark,  deceased,  to  recover  two  certain  lega- 
cies of  five  thousand  dollars,  and  one  thou- 
sand dollars,  each,  respectively,  bequeathed 
by  the  deceased,  in  her  the  last  will,  to  tbe 
"Conference  Claimant's  Fund  of  the  Wil- 
mington Conference  of  the  Methodist  Epis- 
copal Church."    Judgment  for  plaintiff. 

Heard  on  a  case  stated,  the  material  facts 
agreed  upon  being  substantially  these:  Eliza 
P.  Clark,  late  of  the  town  of  Mllford,  died 
on  the  twelfth  day  of  December,  A,  D.  1913, 
leaving  unrevoked  her  last  wlU  and  testa- 
ment with  a  codicil  thereto  annexed,  each 
made  some  years  theretofore,  which  were, 
after  the  death  of  the  testatrix,  duly  admit- 
ted to  probate  by  the  then  register  of  wills 
for  Kent  county,  and  letters  testamentary 
were  granted  to  tbe  said  Robert  H.  Williams, 
the  execntor  nominated  therein,  who  there- 
upon entered  upon  his  duties  as  sucta  execu- 
tor. That  the  testatrix,  in  and  by  ber  will 
made  a  bequest,  as  follows: 

"Porty-eecond,— I  give  and  bequeath  the  sum 
of  five  thousand  dollars  ($5,000)  to  the  Confer- 
ence Claimant's  Fund  of  tlie  Wilmington  Con- 
ference of  the  Methodist  Episcopal  Church." 

And  also  therein  made  a  further  bequest, 
as  follows: 

"Forty-third,— It  is  my  will,  and  I  do  direct 
that  if  after  the  payment  of  all  legacies,  expens- 
es and  costs  incident  to  the  settlement  of  my 
estate,  there  should  remain  a  residuary  estate 
of  twenty  thousand  dollars  ($20,000.00)  or  more, 
then  and  in  that  event.  •  *  *  And  I  give  and 
bequeath  the  sum  of  one  thousand  dollars  ($1,- 
000)  to  the  Conference  Claimant's  Fond  of  the 
Wiknington  Conference  of  tbe  Methodist  Episco- 
pal Church,  in  addition  to  the  bequest  of  five 
thousand  dollars  ($5,000)  contained  in  item  for- 
ty second  of  this  my  last  will  and  testament" 

That  there  Is  no  corporation  known  by 
tbe  corporate  name  of  "Conference  Claim- 
ant's Fund  of  the  Wilmington  Conference  of 
the  Methodist  Episcopal  Church,"  but  that 
there  is  a  fund  of  the  Wilmington  Conference 
of  the  Methodist  Episcopal  Cburch  officially 
and  familiarly  known  as  the  "Conference 
Claimant's  Fund  of  the  Wilmington  Confer- 
ence of  the  Methodist  Episcopal  Church"; 
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and,  that  the  cnstodian  and  party  entitled 
to  the  possession  of  all  moneys  belonging 
to  that  fund  Is  "the  Board  of  Stewards  of 
the  Wilmington  Conference  of  the  Methodist 
E/piscopal  Church,"  a  corporation  esiisting 
under  the  laws  of  the  state  of  Delaware,  the 
plaintiff  In  this  action.  That  the  plaintiff 
corporation  was  organized  under  a  public 
act  (set  forth  in  the  case  stated)  passed  at 
Dover,  Delaware,  April  1,  1869,  which  -was 
re-enacted  and  extended  (set  forth  In  the 
case  stated)  March  29,  1889,  that  the  certifi- 
cate of  the  renewal  of  said  charter  (set  forth 
in  the  case  stated)  was  duly  filed  under  the 
provlsl(ms  of  an  act  of  the  General  Assem- 
bly, entitled  "An  act  proTidlng  a  General 
Incorporatioa  Law,"  appmred  March  10, 
1809  (21  DeL  Lews,  G.  273),  and  the  acts 
amendatory  thereof  and  supplemental  there- 
to, and  recorded  in  the  office  of  the  recorder 
of  deeds,  in  and  for  Kent  county,  etc.  That 
the  property,  funds  and  assets  held  at  the 
present  time  by  the  said  "the  Board  of 
Stewards  of  the  Wilmington  Conference  of 
the  MethodlBt  Episcopal  Church"  is  twenty- 
four  thousand  three  hundred  and  sixty-two 
dollars.  That  the  Discipline  of  the  Methodist 
ESpiscopal  Church,  section  2,  paragraph  324, 
Is  as  follows : 

"Sec.  2.  Annual  conferences  are  aatfaorized  to 
establish  and  maintain  investment  funds,  preach- 
ers' aid  societies,  and  organizations  and  funds  of 
similar  character  under  such  names,  plans, 
rules,  and  regulations  as  they  may  determine, 
the  income  from  which  shall  be  applied  to  the 
support  of  conference  claimants.  It  is  recom- 
mended that  each  annual  conference  provide  an 
incorporated  board  to  administer  its  permanent 
funds." 

That  In  pursuance  thereof,  "the  Board 
of  Stewards  of  the  Wilmington  Conference 
of  the  Methodist  Episcopal  Church"  vras  in- 
corporated and  organized  for  the  sole  pur- 
pose of  receiving,  holding,  investing  and  dis- 
bursing property  and  funds  for  the  benefit 
of  the  disciplinary  claimants  known  as  "Con- 
ference Claimants  of  the  Wilmington  Con- 
ference of  the  Methodist  EJplscopal  Church." 
That  there  Is  no  other  fund  known  as  the 
"Conference  Claimant's  Fund  of  the  Wilming- 
ton Conference  of  the  Methodist  Episcopal 
Church,"  except  the  fund  received,  held,  in- 
vested and  disbursed  by  the  plaintiff  cor- 
poration; that  the  only  moneys  or  property 
received,  held,  invested  and  disbursed  by  the 
plaintiff  corporation  are  funds  officially  and 
familiarly  known  as  the  "Conference  Claim- 
ant's Fund,"  etc.,  and  that  said  fund  is  to 
provide  for  the  maintenance  and  support  of 
retired  ministers,  and  widows  of  deceased 
ministers  of  said  denomination,  and  their 
children,  under  sixteen  years  of  age,  of  said 
Wilmington  Conference  and  are  designated 
Conference  Claimants,  that  in  a  campaign 
conducted  prior  to  the  death  of  the  testatrix, 
by  the  said  Wilmington  C!onference  to  in- 
crease the  endowment  of  the  "Conference 
Claimant's  Fund,"  etc,  the  same  was  con- 
dncted  in  the  name  of  said  "Conference 
Claimant's  Fond,"  9ta,  by  which  name  it  is 


known  in  the  conference  benerolences.  Viat 
the  testatrix  gave  a  donation  of  one  thou- 
sand five  hundred  dollars  to  said  fund  at 
that  time,  which  waa  paid  by  her  to  the 
plaintiff  corporation,  and  she  was  a  constant 
contributor  thereto.  That  after  the  payment 
of  all  legacies  given  by  the  said  last  will 
and  testament,  except  those  mentioned  in  the 
fortyotfalrd  Item  thereof,  all  expenses  and 
costs.  Incident  to  the  settlement  of  the  es- 
tate of  the  testatrix,  there  will  remain  a  re- 
siduary estate  of  twenty  thousand  and  more. 
That  the  personal  estate  of  the  testatrix  is 
ample  and  sufficient  to  pay  all  the  bequests 
made  by  her,  includlDg  both  the  bequest  of 
five  thousand  dollars  and  the  additional  -be- 
quest of  one  thousand  dollars  given  unto  the 
said  "Conference  Claimant's  Fnnd,"  etc., 
without  selling  any  of  the  real  estate  for 
the  purpose  of  paying  said  be<|uests.  Tliat 
the  said  bequest  of  five  thousand  dol- 
lars and  the  said  additional  bequest  of 
one  thousand  dollars  was  not  directed  to 
be  laid  out  in  real  estate.  That  the  only  di- 
rection as  to  the  sale  of  real  estate  is  oon- 
talned  in  the  forty-seventh  Item,  or  residuary 
clause  of  the  will  (set  forth  in  the  case  stat- 
ed), In  favor  of  certain  beneficiaries.  TlMt 
if  the  court  shall  be  of  the  opinion  that  the 
said  legacy  of  five  thousand  dollars  and  the 
additional  legacy  of  one  thousand  dcdlars, 
each  bequeathed  to  the  "Conference  Claim- 
ant's Fund  of  the  Wilmington  Conferaice  of 
the  Methodist  Eplscwal  Church,"  are  due 
and  payable  to  the  plaintiff  corporation, 
then  jiKj^ent  shall  be  entered  for  the  plain- 
tiff  for  the  sum  of  six  thousand  dollars,  be- 
sides costs  of  suit,  otherwise  Judgment  shall 
be  entered  for  the  defendant.  Each  party 
reserved  the  right  to  sue  out  a  writ  of  error 
on  the  Jndgmeitf  to  be  entered. 

Argument  of  Counsel  for  Plaintiff. 

In  the  construction  of  a  wlU,  the  intent 
of  the  testator  when  discovered  must  pre- 
vail, unless  contrary  to  law.  Page  on  Wills, 
§  4C1,  p.  537 ;  Patton  v.  DUlon,  1  Morv.  232, 
249,  40  Atl.  1106;  In  re  Reed,  7  PennewUl,. 
30,  38,  76  AU.  617;  Doughten  v.  Vandever, 
5  DeL  Ch.  51,  66;  Finlay  v.  King,  3  Pet 
346,  377,  7  L.  Ed.  701 ;   Colton  v.  Ck)lton,  127 

u.  a  see,  so9,  s  sup.  ct.  1164, 32  l.  Ed.  iss; 

Cox  T.  Handy,  78  Md.  108,  127,  27  AU.  227, 
501;  Weutworth  v.  Femald  (1888)  92  Me. 
282,  288,  42  Atl.  560. 

The  statement  of  the  will,  together  with 
the  facts  agreed  upon,  clearly  show  the  in- 
tention of  deceased  to  bequeath  six  thou- 
sand dollars  to  the  plaintiff  corporation: 

(1)  She  named  in  her  will  the  fund  to 
which  she  made  the  bequest  which  was  a 
well  known  fund  and  had  a  well  known  use. 

(2)  She  undoubtedly  Intended  her  bequest 
of  six  thousand  dollars  (16,000.00)  to  merge 
With  and  become  a  part  of  the  fond  offi- 
cially and  familiarly  known  as  the  "Confer- 
ence Claimant's  Fund  of  the  Wilmington  (in- 
ference of  the  MethodlBt  Eplac^ial  Church." 
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(3)  She  contributed  largely  to  this  fund 
prior  to  her  death,  showing  her  interest  In 
the  beneficiaries  of  the  fund.  Tbe  plaintiff 
corporation  is  tbe  only  organization  of  the 
Wilmington  Conference  of  the  Methodist 
Episcopal  Church  which  cares  for  the  ob- 
jects <rf  her  bounty.  She  may  have  used  the 
name  of  the  fund  as  indicating  the  iwrsons 
whom  she  desired  to  benefit,  "Conference 
Claimants,"  rather  than  the  name  of  the 
plaintitr  which  perhaps  she  did  not  know 
administered  the  fund. 

An  erroneous  name  will  not  avoid  a  be- 
quest U  it  is  possible  by  means  of  the  name 
used  or  by  extrinsic  evidence  to  Identify  the 
corporatloa  intended  as  beneficiary  with  suf- 
ficient certainty.  Pag6  <m  Willa,  I  689,  p. 
622;  6  Oyc.  M4:  1  Jarman  on  Wills,  p.  411, 
note,  and  numerous  cases  dted  thereunder; 
Doughten  v.  Vandever,  5  I>el.  Ch.  51,  76; 
Faulkner  t.  National  SaHors'  Home,  ItSS 
Mass.  458,  2»  N.  B.  645,  646;  Brewster  ▼. 
McCall,  16  Conn.  274,  292,  283,  294 ;  Hinck- 
ley T.  Thatcher  (1886)  139  Mass.  477,  1  N.  E. 
840,  52  Am.  Rep.  719;  Button  v.  American 
Tract  Soc.  (1851)  23  Vt  336,  861;  Doan  t. 
Ascension  Parish,  103  Md.  662,  666,  64  Atl. 
814,  7  L.  R.  A.  <N.  8.)  1119,  115  Am.  St  Rep. 
879;  W.  F.  M.  Soc.  r.  Mitchell  aSOl)  93  Md. 
199,  48  AtL  737,  53  I*  R.  A  711 ;  Rellly  v. 
Union  Protestant  Infirmary  (1898)  87  Md. 
664,  40  Atl.  894;  Van  Nostrand  t.  Reform 
Church  in  America  a899)  59  N.  J.  Eq.  19,  22, 
44  AtL  472;  Mlnot  t.  Boston  Asylum  ft  Farm 
StAool  for  Indigent  Boys  (1844)  7  Meta 
(Mass.)  416;  Domestic  &  Foreign  Mission- 
ary Soc.  Appeal  (1868)  80  Pa.  426;  Gresson 
Appeal  (ISBS)  80  Pa.  437. 

The  testatrix  identifies  the  (Corporation  to 
take  tbe  bequest  in  the  case  at  bar  by  nam- 
ing tbe  fund  which  that  corporation  con- 
trols. It  Is  the  only  fund  that  this  corpora- 
timi  controls.  It  Is  the  only  corporation  or 
body  which  controls  tbe  fund  to  which  she 
made  ber  bequest;  so  that  there  can  be  no 
doubt  as  to  her  intention. 

A  charitable  bequest  is  always  construed 
liberally,  and  the  intention  of  the  testator 
carried  out  if  it  can  be  fbund.  Qulmby  t. 
Quimby,  175  IlL  App.  867 ;  Dykeman  t.  Jen- 
klnes,  179  Ind.  649,  101  N.  B.  1013,  Ann.  Cas. 
1915D,  1011;  Eagen  t.  Sacrison,  19  N.  D. 
160,  128  N.  W.  618,  522,  26  L.  R.  A.  (N.  S.) 
724 ;  Peth  v.  Spear,  63  Wash.  291,  116  Pac. 
164,  166. 

The  bequest  of  the  testatrix  to  the  said 
Conference  Claimant's  Fund  is  a  charitable 
bequest  Page  on  Wills,  f  639,  p.  745 ;  Trus- 
tees of  New  Castle  Common  v.  Megginson,  1 
Boyce,  361,  878,  77  AtL  566,  Ann.  Cas.  1914A, 
1207;  Doughten  v.  Vandever,  5  DeL  Gh. 
51,  63. 


The  bequest  to  the  plaintiff  corporation  is 
not  contrary  to  any  rules  of  law. 

There  is  no  rule  of  law  to  make  void  a 
charitable  bequest  except  the  so-called  Stat- 
ute of  Mortmain  of  Delaware;  and  this  act 
does  not  apply  to  this  bequest 

By  section  11  of  tlUs  statute  of  26  Laws 
of  Del.  189,  it  is  provided: 

"But  all  gifts,  or  grants,  to  any  such  corpora- 
tion, of  any  real  estate,  or  of  money,  securities 
or  other  thing  of  value,  to  be  laid  out  in  real 
estate,  shall  be  by  deed  duly  executed,  delivered, 
acknowledged  and  recorded  at  least  one  year  be- 
fore the  death  of  the  donor  or  grantor,  to  take 
effect  presently  for  the  use  of  the  corporation, 
and  without  any  power  of  revocation,  trust,  con- 
dition, or  limitation  whatever,  or  the  same  shall 
be  void,  unless  such  grant  shall  be  really  and 
bona  fide  for  a  full  and  valuable  consideration 
actually  paid,  without  fraud,  or  collusion,  before 
executing  such  deed." 

It  is  admitted  in  this  case  that  there  is  no 
direction  in  the  will  that  the  bequest  be  laid 
out  in  real  estate. 

It  is  admitted  that  there  is  sufficient  funds 
aside  from  the  real  estate  to  pay  this  be- 
qnest  without  selling  any  real  estate  for  the 
payment  of  the  same;  so  that  the  case  of 
State  V.  Bates,  2  Har.  18,  has  bo  application 
here.    Orifflth  v.  State,  2  DeL  Ob.  462. 

Counsel  for  defendant  submitted  the  case 
to  the  court  without  argument,  merely  direct- 
ing attention  to  the  fact  that  the  residuary 
clause  in  the  will  directed  the  executor  to 
make  sale  of  the  residue  of  the  real  estate 
for  the  purpose  of  converting  the  same  into 
money,  to  be  distributed  to  certain  relatives 
therein  mentioned.  This  fact  is  was  thought 
should  be  considered  by  the  court  in  conneo- 
tlon  with  Delaware  Statute  of  Mortmain,  and 
these  cases  were  cited:  American  Tract  So- 
ciety V.  Purdy's  Ex.,  3  Boost  625;  Lessee 
of  Ferguson  et  al.  v.  Hedges,  1  Har.  524; 
State,  Use  of  Derrickson  et  al.,  v.  West's  Ex., 
2  Har..  151 ;  State,  Use  of  WUtbank  «t  aL,  t. 
Bates'  Adm'r,  2  Har.  18. 

PER  CURIAM,  [1,2]  And  now,  to  wit. 
this  thirtieth  day  of  October,  A.  D.  1914,  tbe 
above  case  stated  having  been  a^ued  by 
counsel  and  considered  by  the  court,  thA 
court  are  of  the  opinion  that  the  said  legacy 
of  five  thousand  dollars  ($6,000)  bequeatht 
ed  to  the  Conference  Claimant's  Fund  of  tbe 
Wilmington  Conference  of  tbe  Methodist 
E^E^iscopal  Church  and  the  additional  legacy 
of  one  thousand  dollars  ($1,000)  bequeathed 
to  the  Conference  Claimant's  Fund  of  the 
Wilmington  Conference  of  the  Methodist 
Episcopal  Church,  is  due  and  payable  to  the 
plalntift  corporation. 

And,  therefore,  it  is  ordered  by  the  court 
that  judgment  shall  be  entered  for  the  plain- 
tiff for  the  sum  of  six  thousand  dcdlars  ($6,- 
000)  besides  costs  of  suit  etc. 
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METHODIST  BPISCOPAIi  HOSPITAL  IN 

OITT  OF  PHILADBLPHIA  t. 

WILLIAMS. 

(Superior  Court  of  Delaware^    Kent    Oct  30, 

1014.) 
Wnxs  «3»620— BsiimsT— MisNoioBB  or  Bkn- 

Where'  testatrix  bequeathed  £5,000  to  the 
"MethodlBt  Episcopal  Hospital  of  the  City  of 
Philadelphia"  to  endow  a  bed  in  memory  of  her 
daughters,  the  bequest  was  good  to  the  Metho- 
dist Episcopal  Hospital  in  the  City  of  Philadel- 
phia," the  only  Methodist  Episcopal  Hospital 
in  the  city,  and  one  to  which  testatrix,  prior  to 
her  death,  had  made  annual  contributions. 

CEd.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  H  1078,  1079;   Dec.  Dig.  <e=»520.] 

Action  by  the  Methodist  Episcopal  Hospital 
In  the  City  of  Philadelphia  against  Robert  H. 
Williams,  executor  under  the  last  will  and 
testament  of  Eliza  P.  Clark,  deceased. 
Judgment  for  plalntUT. 

Argued  before  PENNEWIILL,  C.  J.,  and 
CONKAD  and  HEISEL^  JJ. 

Caleb  B.  Burchenal,  of  Wilmington,  for 
plaintiff.  W.  Watson  Harrington,  of  Dover, 
for  defendant 

Action  of  assumpsit,  No.  00,  Octotwr  term, 
1914. 

Action  brought  by  the  Methodist  Episcopal 
Hospital  in  the  City  of  Philadelphia,  a  cor- 
poration, against  Robert  H.  Williams,  ex- 
ecutor of  Eliza  P.  Clark,  deceased,  to  recover 
a  certain  legacy  of  five  thousand  dollars,  be- 
Queathed  by  the  deceased  in  and  by  her  will 
to  the  "Methodist  Episcopal  Hospital  of  the 
City  of  Philadelphia."  Heard  on  a  case  stat- 
ed, the  material  facts  therein  agreed  upon 
being  substantially  these:  Eliza  P.  Clark, 
late  of  the  town  of  Milford,  Kent  county, 
and  state  of  Delaware,  died  on  the  twelfth 
day  of  December,  A.  D.  1913,  leaving  unre- 
voked her  last  will  and  testament  with  a 
codicil  thereto  annexed,  both  made  some 
years  theretofore,  wlilcii  were,  after  the 
death  of  the  testatrix,  duly  admitted  to  pro- 
bate by  the  then  register  of  wills  for  Kent 
county  aforesaid,  and  letters  testamentary 
were  granted  to  the  said  Robert  B.  Williams, 
the  executor  nominated  therein,  who  there- 
upon entered  upon  his  duties  as  such  execu- 
tor. That  the  testatrix,  in  and  by  her  will, 
made  the  following  bequest: 

"Thirty-seventh, — I  give  and  bequeath  to  the 
Biethodiit  Episcopal  Hospital  of  the  City  of 
Philadelphia,  the  sum  of  five  thousand  dollars 
($5,000)  for  the  purpose  of  endowing  a  bed  in 
the  memory  of  my  beloved  daughters,  Ada 
Clark  and  Sally  Claik,  now  deceaseid." 

That  there  Is  a  hospital  in  the  dty  of  Phil- 
adelphia, state  of  Pennsylvania,  whose  corpo- 
rate name  is  "Methodist  E<piBcopal  Hospital 
In  the  City  of  Philadelphia,"  being  the  plain- 
tiff in  this  action,  and  is  the  only  Methodist 
Episcopal  hospital  located  in  said  city.  That 
it  was  created  by  and  organized  under  the 
act  of  the  commonwealth  of  Pennsylvania  of 
April  29,  1874  (P.  L.  73),  and  the  supplements 


thereto,  its  charter  thereunder  (set  forth  In 
the  case  stated)  having  been  granted,  Feb- 
ruary 14,  1885,  amended  In  February,  1888, 
and  again  in  October,  1894,  and  is  included, 
among  the  class  of  corporations  in  said  com- 
monwealth, designated  as  "not  for  profit" 
That  by  certain  sections  of  the  by-laws  of 
the  said  "Methodist  BIpiscopal  Hospital  in 
the  City  of  Philadelphia"  (set  forth  in  the 
case  stated),  provisions  are  made  for  the 
election  of  trustees,  by  which  ministerial 
trustees  shall  be  elected  by  the  Philadelphia 
Annual  Conference  of  the  Methodist  Episco- 
pal Church  and  the  lay  trustees,  by  the  con- 
tributors to  the  funds  of  the  hospital  as 
therein  provided.  That  the  testatrix  was  a 
frequent  contributor  to  the  plaintiff  corpora- 
tion, and  had  made  an  annual  contribution 
thereto  for  more  than  ten  years  prior  to  her 
death,  and  was  very  much  interested  in  the 
welfare  of  the  plaintiff  corporation.  That 
the  surgical  and  medical  services  of  the 
plaintiff  hospital  are  extended  to  all  i>erson8 
without  distinction  as  to  creed,  and  without 
profit,  and  frequently  without  any  compensa- 
tion whatever.  That  the  personal  estate  of 
the  testatrix  is  ample  and  sufficient  to  pay 
all  the  several  bequests  made  in  and  by  her 
said  will.  Including  the  said  five  thousand 
dollars  menttoned  in  the  thirty-seventh  Item 
of  her  will,  without  selling  any  of  the  real 
estate  of  the  deceased  for  the  payments 
thereof.  That  the  bequest  In  question  was 
not  directed  to  be  laid  out  In  real  estata 
That  the  only  direction  as  to  the  sale  of  real 
estate  is  contained  in  the  forty-seventh  item, 
or  residuary  clause  of  said  will  (set  forth  in 
the  case  stated),  in  favor  of  certain  other 
beneficiaries.  That  the  plaintiff  corporation 
has  power  to  receive  bequests.  That  if  the 
court  shall  be  of  the  qplnion  that  the  said 
legacy  of  five  thousand  dollars  bequeathed  by 
the  said  Eliza  P.  Clark  unto  the  Methodist 
Episcopal  Hospital  of  the  City  of  Philadel- 
phia for  the  purpose,  etc.,  is  due  and  pay- 
able to  the  plaintiff  corporation,  then  Judg- 
ment Shan  be  entered  for  the  plaintiff  for 
the  sum  of  five  thousand  dollars,  besides 
costs  of  suit,  otherwise  the  Judgment  shall  be 
entered  for  the  defendant 

Each  of  the  parties  reserved  the  right  to 
sue  out  a  writ  of  error  on  the  Judgment  to   ' 
be  entered. 

The  propositions  of  law  and  the  authorities 
relied  upon,  so  far  as  applicable,  were  the 
same  as  those  contained  in  the  argument  of 
counsel,  for  the  plaintiff  in  Board  of  Stew- 
ards, etc.,  T.  Williams'  Ex.,  96  Atl.  791. 

Counsel  for  the  defendant  submitted  the 
plaintiff's  right  of  recovery  to  the  court  with- 
out argument 

PER  CURIAM.     And   now,  to  wit,  this 
day  of  October,  A.  D.  1914,  the  above 


case  stated  having  been  argued  by  counsel 
and  considered  by  the  court,  the  court  are  of 
the  opinion  that  the  said  legacy  of  five  thou- 
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sand  dollars  <9B,O0(9  beODoatted  by  the  aaid 
SUia  P.  dark  unto  the  Methodist  Episcopal 
EcMpltal  of  the  City  of  Phlladelpbla  for  the 
purpose  of  endowing  a  bed  in  the  memory  of 
her  beloved  danghters,  Ada  Clark  and  Bally 
Clark,  la  doe  and  payable  to  the  plaistUf 
corporation. 

And  therefore,  it  is  ordered  by  the  ooort 
that  judgment  shall  be  entered  for  the  plain- 
tifF  for  the  smn  of  five  thousand  dollars  ($5,- 
000)  besides  costs  of  suit,  etc. 


TRUSTEES  OP  METHODIST  EPISCOPAL 

CHURCH  OF  MILPORD  t. 

WILLIAMS. 

(Saperior  Conrt  of  Delaware.    Kent.    Oct  80, 
1914.) 

1.  Ohabitoes  «=36— Bbqubst  to  OHintoH— Va- 
uniTT. 

Testatrix's  begnest  to  the  trostees  of  • 
named  Methodist  Episcopal  Church  and  their 
successors  in  office  of  the  sum  of  $5,000  in  trust 
to  invest  the  same  and  apply  the  income  in  de- 
fraying the  expenses  of  toe  cbnrcb  was  valid. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  $  6;  Dec.  Dig.  €=»&] 

2.  CHABITIKS  «S»e— BE413K8T  TO  TRUSTEES  OV 

Chtjbch— VAunmr . 

Testatrix's  bequest  of  $1,000  to  the  trustees 
of  a  named  Methodist  Episcopal  Church  and 
their  successors  in  office  in  trust  to  invest  and 
a^ply  the  Income  under  direction  of  the  Ladies' 
Aid  Society  of  the  church  to  the  care  of  the  par- 
sonage, providing  that^  if  the  Ladies'  Aid  dis- 
banded or  its  membership  fell  below  12,  the  be- 
quest should  cease,  and  the  fund  fall  into  the 
residuary  estate,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  I  6;    Dec  Dig.  i8=5>6.] 

8.  Chabities  $=3l5  —  BsqxnsT  to  TatrsTSEs 

o»  Oktjbch— Valimtt. 

Testatrix's  bequest  of  three  shares  of  bank 
stock,  valued  at  $787,  in  trust  to  the  trustees 
of  a  named  Methodist  Episcopal  Church  to  ap- 
ply the  income  to  the  maintenance  of  "our  burial 
lot"  and  to  keep  paint  on  the  fence,  etc.,  was 
valid. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f  39;  Dec.  Dig.  <3=>15.] 

Action  by  the  Trustees  of  the  Methodist 
Bpiso^al  Church  of  Milford  against  Robert 
H.  Williams,  executor  of  the  last  will  and 
testament  of  Eliza  P.  Clark,  deceased.  Judg- 
ment ordered  for  plalntltT. 

Argued  before  PBNNBWILL*  O.  J,  and 
CONRAD  and  EEISEL,  JJ. 

James  Hall  Anderson,  of  Dover,  for  plaln- 
tlft.  W.  Watson  Harrington,  of  Dover,  for 
defendant 

Action  of  debt,  Na  B2,  October  term,  1914. 

Action  brought  by  the  Trustees  of  the 
Methodist  Episcopal  Church  of  Milford,  Del- 
aware, a  corporation,  against  Robert  H.  Wil- 
liams, executor  of  siuza  P.  Clark,  deceased, 
to  recover  three  certain  legades,  one  for  five 
thousand  dollars,  another  for  one  thousand 
dollars,  and  the  third,  being  the  value  of  cer- 
tain bank  stock,  agreed  to  be  the  sum  of  sev- 
en hundred  and  eighty-seven  dollars,  each 
respectively,  bequeathed  by  the  deceased.  In 


and  by  her  last  wlU,  to  the  "Tmsteea  of  the 
Avenue  Methodist  Episcopal  Ohnrcdi'of  Mil' 
ford,  Delaware,"  and  their  successors  In  of- 
fice. In  trust  nevertheless  for  the  several  uses 
and  purposes  therein  mentioned.  Heard  on 
a  case  stated,  the  material  facts  agreed  upon 
being  substantially  these: 

Eliza  P.  Clark,  late  of  Sfilford,  Kent  ooon- 
ty,  Delaware,  died  on  the  twelfth  day  of 
December,  A.  D.  1913,  leaving  her  last  wlH 
and  testament  dated  April  SO,  1910,  and  a 
codldl  thereto  dated  June  28,  1911,  which 
will  and  codldl  were  duly  proved  before  the 
raster  of  wills  of  Kent  county,  Delaware, 
and  letters  testamentary  were  In  due  form 
of  law  granted  by  him  unto  the  said  Robert 
H.  Williams  (will  and  codicil  attached). 

That  the  personal  estate  of  the  testatrix 
exclusive  of  her  hous^old  furniture  and  oth* 
er  chattels  (covered  by  Item  48  of  said  will) 
consist  of  Interest  bearing  securities  amount- 
ing to  upwards  of  three  hundred  fifty  thou- 
sand dollars  ($350,000). 

That  the  real  estate  of  the  testatrix  ezdu- 
slve  of  that  specifically  devised  in  her  said 
will  under  items  18  and  19  which  She  em- 
powered her  executor  to  convert  Into  money 
under  Item  47  is  of  the  value  of  thirty-five 
thousand  dollars  ($36,000). 

That  there  is  sufficient  personal  estate,  be- 
ing Interest  bearing  securities,  In  the  hands 
of  said  executor  to  pay  In  full  each  and  ev- 
ery specific  legacy  bequeathed  under  said 
will  and  codicil  without  using  any  of  the 
proceeds  from  the  sale  of  any  real  estate, 
and  that,  after  the  payment  of  all  legacies, 
expenses  and  costs  Incident  to  the  settlement 
of  the  said  estate  there  wlU  remain  a  residu- 
ary estate  of  over  twenty  thousand  dollars 
($20,000)  exclusive  of  any  proceeds  from  the 
sale  of  any  real  estate. 

That  said  plaintiff  corporation  is  a  reli- 
gious society  of  Christians  duly  Incorporated 
under  the  laws  of  the  state  of  Delaware. 
Chapter  144,  v(^  2,  Laws  of  Delaware,  p. 
878. 

That  the  yearly  rents  and  profits  of  the 
whole  real  estate  held  or  enjoyed  by  plain- 
tiff corporation  Is  nothing. 

That  the  yearly  Interest  or  Income  of  all 
property  real  and  personal  will  not  exceed 
six  hundred  dollars  ($600)  counting  the  in- 
come which  It  will  enjoy  should  it  receive  the 
legades  bequeathed  to  it  under  the  said  will 
of  Eliza  P.  Clark. 

That  the  said  plaintiff  is  the  only  Metho- 
dist Episcopal  Church  in  Milford,  Delaware, 
and  for  many  years  has  been  commonly  call- 
ed and  known  as  the  "Avenue  Methodist 
Episcopal  Church  of  Milford,  Delaware," 
mentioned  in  item  44  of  said  will,  which  lat- 
ter name  appears  In  large  letters  above  the 
front  door  of  plaintiff's  church  edifice. 

Item  44  of  the  will  is  as  follows: 

"I  give  and  bequeath  to  the  Trustees  of  the 
Avenue  Methodist  Episcopal  Church  of  Milford, 
Delaware,  and  their  successors  in  office,  the  sum 


CsnFor.  other  eaaea  ae*  mud*  topte  and  KBT-NTrUBBB  la  >U  Ker-Nmnbered  Dlcesta  and  Indezei 


Digitized  by 


Google 


796 


06  ATLANTIC  REPOBTBB 


<Md. 


of  fiv«  Aomand  dollars  (^,000),  fn  trast  never- 
theless, for  the  following  oaes  and  parposes.  that 
is  to  say:  To  invest  and  keep  the  same  invest- 
ed in  good  and  legal  securities  of  the  state  of 
Delaware,  and  to  apply  the  income  or  interest 
arising  therefrom  in  defraying  the  expenses  of 
■aid  church." 

That  said  deceased  was  for  many  years 
prior  to  l»fer  death  and  tip  to  her  death  con- 
Uimously'a  member  of  said  plaintiff  corpora- 
tion and  was  not  a  member  of  any  otiier 
churcb  and  tbat  she  was  a  regular  attendant 
of  said  dinrcb  and  a  rej^ilar  contributor 
thereto  np  to  the  time  of  her  decease. 

That  the  Ladles'  Aid  Society  of  plaintiff 
church  mentioned  in  item  45  of  said  wUl  is 
an  unincorporated  committee  or  society  of 
said  church  composed  of  certain  of  its  female 
members  who  aid  plaintiff's  trustees  in  the 
care  of  the  parsonage  building  in  Milford, 
Delaware,  belonging  to  said  corporation. 
That  said  society  is  not  disbanded  and  that 
its  membership  number  is  not  below  twelve 
being  at  this  time  over  forty. 

Item,  45  of  the  will  is  as  follows : 

"I  give  and  bequeath  to  the  Trustees  of  the 
Avenue  Methodist  Episcopal  Church  of  Milford, 
Delaware,  and  their  successors  in  office,  the  sum 
of  one  thousand  dollars  ($1,000),  in  trust  never- 
theless, for  the  following  uses  and  purposes,  that 
is  to  say:  To  invest  and  keep  the  same  invested 
in  good  and  legal  securities  of  the  state  of  Dela- 
ware, and  to  apply  the  income  or  interest  aris- 
ing therefrom  under  the  direction  and  supervi- 
sion of  the  Ladies'  Aid  Society  of  said  diurch, 
in  the  renerv^tion,  repairing,  alteration  or  add- 
ing to  the  inside  or  interior  only,  of  the  parson- 
age of  the  Avenue  Methodist  Episcopal  Church. 
If  the  Ladies'  Aid  Society  shall  at  any  time  be- 
come disbanded  or  its  membership  in  number 
fall  below  twelve,  then  and  in  that  event,  this 
bequest  shall  cease  and  determine,  and  the  fund 
of  one  thousand  dollars  (51,000)  shall  immedi- 
ately fall  into  and  become  a  part  of  my  residu- 
ary estate." 

That  the  Methodist  Cemetery  mentioned  in 
Item  46  of  said  will  Is  a  burial  ground  con- 
trolled, owned  and  maintained  by  plaintiff. 
Item  46  of  the  will  is  as  follows: 
"I  give  and  bequeath  to  the  Trustees  of  the 
Avenue  Methodist  Episcopal  Church  of  Slilford, 
Delaware,  and  their  successors  in  office,  three 
and  one-half  shares  (SVt)  of  the  'E^irst  National 
Bunk  of  Dover,'  Delaware,  in  trust  nevertheless, 
for  the  following  uses  and  purposes,  that  is  to 
say:  To  apply  the  income  or  interest  arising 
therefrom  for  the  proper  maintenance  and  keep 
of  onr  burial  lot  in  the  Methodist  Cemetery,  in 
Milford,  Delaware,  and  in  particular  to  keep 
painted  the  iron  fence  surrounding  the  said 
burial  lot,  and  for  the  renewal  and  repair  of 
one-half  of  the  adjoining  wooden  fence,  but  nev- 
er under  any  circumstances  to  construct,  or  per- 
mit to  be  constructed,  a  wire  fence.  If  after  the 
proper  maintenance  and  care  of  the  said  burial 
lot,  and  the  painting,  repairing  and  renewal  of 
the  said  fence,  there  shall  be  a  balance  remain- 
ing at  the  end  of  any  one  year,  then  and  in 
that  event,  the  excess  may  be  applied  to  the 
main'onnnce  nnd  core  of  the  other  parts  of  the 
burial  lot,  not  enclosed  by  the  iron  railing." 

If  the  court  shall  be  of  the  opinion  that  the 
legacy  of  five  thousand  dollars  ($5,000)  be- 
queathed under  item  44  of  said  will  and  the 
legacy  of  cue  thousand  dollars  ($1,000)  be- 
queaUied  under  item  45  of  said  will  and  the 


legacy  Of  bank  stock  beqneaOied  under  Item 
46  of  said  will  are  valid  judgment  ^all  be 
given  In  fayor  of  said  plaintiff  for  the  sum 
of  six  thousand  dollars  ($6,000)  and  for  tiie 
value  of  said  bank  stock,  which  value  Is 
hereby  agreed  to  be  the  sum  of  seven  hun- 
dred and  eighty-seven  dollars  ($787) ;  if, 
however,  the  court  shall  be  of  the  opbilon 
that  all  of  said  last  mentioned  legacies  ar« 
invalid  judgment  shall  then  be  given  for 
the  defendant  for  cost ;  If  some  of  said  lega- 
cies shall  be  judged  valid  and  others  in- 
valid judgment  shall  then  be  given  accord- 
ingly. 

Each  party  reserved  the  rig^t  to  sue  out 
a  writ  of  error  on  the  judgment  to  be  entered. 

Counsel  tor  the  plaintiff  contended  tbat 
Doughten  V.  Yandever,  5  Del.  Ch.  51,  waa 
applicable  to  the  facts  of  this  case,  and 
decisive  of  the  plaintUTs  right  of  recovery. 

Counsel  for  the  defendant  directed  atten- 
tion to  the  Delaware  Statute  of  Mortmain, 
and  cited.  State,  Use  of  Derrlokson  et  al., 
V.  West's  Es'r,  2  Har.  151;  and  State,  Use 
of  Wiltbank  et  al.,  v.  Bates,  Adm'r,  2  Har. 

la 

PER  CURIAM,  [t-3]  And  now,  to  wit, 
this  thirtieth  day  of  October,  A.  D.  1914,  the 
above  case  stated  having  been  argued  by 
counsel  and  considered  by  the  court,  the 
court  are  of  the  opinion  that  the  legacy  of 
five  thousand  dollars  (16,000)  bequeathed 
under  item  44  of  said  will  and  the  legacy  of 
one  thousand  dollars  ($1,000)  bequeathed  un- 
der item  45  of  said  will  and  Qie  legacy  of 
bank  stock  bequeathed  under  Item  46  of  said 
will  are  valid. 

And,  therefore.  It  is  ordered  by  the  cx)urt 
that  judgment  shall  be  entered  for  the  plain- 
tiff for  the  sum  of  six  thousand  seven  hun- 
dred and  eighty-seven  dollars  ($6,787)  besides 
costs  of  suit,  etc. 


CARET  et  aL  V.  CAREY.     (No.  106.) 

(Court  of  Appeals  of  Marj-land.    Jan.  14,  1916.) 

1.  Wills     *=524  —  CoHaxBUcnoN  —  Peksok 
Bntitubp. 

Where  testatrix's  will  gave  her  residuary 
estate  to  her  husband  for  life,  further  providing 
"From    and     immediately    after     (his)     death 

•  •  •  1  give  •  *  *  all  of  my  personal  es- 
tate •  •  •  tomy  •  •  •  daughter  •  •  • 
absolutdy  if  she  be  living  at  the  time  of  my 

*  *  *  husband's  death,  and  in  case  she  shall 
die  before  my  *  *  •  husband,  tiien  to  her 
children  or  descendants  •  •  *  and  in  de- 
fanlt  of  any  children  or  descendants,  tlien  to  ttM 
next  of  kin"  of  the  daughter,  upon  the  daugh- 
ter's death  without  children  her  father  was  not 
entitled  to  the  whole  of  the  personalty  absolutely 
as  her  next  of  kin,  since  the  laaguage  of  the  vrill 
showed  that  it  was  never  intended  to  limit  the 

Sropcrty    in    romairuier    to    the    husband,    the 
auf^hter's  next  of  kin  being  determined  as  of 
the  date  of  the  huslmnd's  death. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  1116-1127:  Dec.  Dig.  ^±>SZL} 
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2.  WlIXS  «S3634— YbSICD  BUMAJRDXBr 

The  remainder  to  the  daughter,  in  such 
case,  did  not  vest  until  the  death  of  the  life 
tenant. 

[Ed.  Note.— For  other  casea,  see  Wills,  CJent 
Dig.  IS  1488-1610:   Dec.  Dig.  «=>634.} 

Appeal  from  CJircnit  Court  of  Baltimore 
City;  John  J.  Dobier,  Judge. 

"To  be  otndally  reported." 

Bill  by  James  Carey,  Jr.,  as  exeputor  of 
the  will  of  Anna  King  Carey,  and  individual- 
ly, against  Mary  King  Carey  and  others. 
From  an  order  overruling  defendants'  de- 
murrer, with  leave  to  answer,  defendants  ap- 
peal.   Order  reversed,,  and  bill  dismissed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOB, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Charles  McH.  Howard,  of  Baltimore,  for 
appellants..  Francis  J.  Carey  and  James 
Piper,  both  of  Baltimore  (Carey,  Piper  & 
Hall,  of  BalUmoce,  on  the  brief),  for  appel- 
lee. < 

BRISCOE,  J.  The  bill  In  this  case  is  filed 
by  the  plaintiff,  individually  and  as  execu- 
tor of  the  will  of  Anna  King  Carey,  his  de- 
ceased wife,  for  a  mandatory  injunction  to 
compel  the  defendant,  the  Safe  Deposit  & 
Trust  Company  of  Baltimore,  to  transfer  20 
shares  of  its  stoclc,  now  standing  in  the  name 
of  "James  Carey,  Jr.,  for  life,  with  remainder 
over,  according  to  the  terms  of  the  will  of 
Anna  King  Carey"  to  him,  In  his  individual 
name,  absolutely.  The  questions  for  our  con- 
sideration are  presented  by  a  demurrer  to 
the  bin.  Interposed  by  the  defendant  company 
and  the  other  defendants,  who  were,  by  an 
amendment,  made  parties  defendants  to  the 
orli^inal  bill. 

Mrs.  Carey,  the  testatrix,  died  on  March 
25,  1908,  and  her  will  dated  the  lOtb  day  of 
August,  1907,  was  duly  admitted  to  pro- 
bate, in  the  orphans'  court  of  Baltimore  dty. 
She  left  surviving  her  the  plaintiff,  her  hus- 
band, and  one  child,  Frances  King  Carey, 
and  this  daughter  died  on  the  24th  of  July, 
1812,  unmarried.  Intestate,  and  without  is- 
sue. By  the  eighth  clause  of  the  will — the 
one  with  whldi  we  are  here  ccmcemed — she 
left  and  gave  all  the  rest,  residue,  and  re- 
mainder of  her  estate,  real  and  personal, 
wherever  situated,  to  her  husband  for  and 
during  the  term  of  his  natural  life,  with 
certain  power  to  sell  for  change  of  Invest- 
ments or  for  dlvlsl<Mi  of  property,  as  set  out 
therein.     She  then  provided  as  follows: 

From  and  immediately  after  the  death  of  my 
said  husband,  I  give  and  bequeath  all  of  my  per- 
sonal estate  (except  leasehold  estate)  Including 
the  proceeds  of  any  sales  of  real  or  leasehold  es- 
tate made  by  my  said  husband  during  his  life- 
time and  re-invested  in  personal  property  (not 
leasehold  estate),  to  my  said  daughter,  Frances 
King  Carey,  absolutely,  if  she  be  living  at  the 
time  of  my  said  husband's  death,  and,  in  case 
she  siiall  die  before  my  said  husband,  then  to 
her  children  or  descendants,  the  descendants  of 
any  deceased  child  to  take  per  stirpes  and  not 


mr  capita,  and  In  default  of  any  cUldren  or  de- 
scendants, then  to  the  next  of  kin  of  my  said 
daughter. 

By  the  same  clause  Of  the  will  she  also 
disposed  of  tbe  interests  tai  remainder  In  the 
real  and  leasehold  property,  but  as  this  latter 
provision  of  the.  vrlU  does  not  zefiect  upon  the 
clause.  Just  quoted  and  here  In  question,  it 
wUl  not  be  set  out  by  us. 

[1]  It  Is  contended  upon  the  part  of  the 
aiqpellee;  the  plaintiff  below,  that  upon  the 
death  of  the  daughter,  Frances  King  Carey, 
unmarried.  Intestate,  and  without  issue,  that 
ail  of  the  personal  estate,  except  leasehold 
estate,  which  had  been  distributed  to  Uim, 
for  life  with  remainder  over,  under  the  testa- 
trix's will,  t)ecame  vested  in  him  absolutely, 
as  the  father  and  sole  next  of  kin  of  hJU* 
daughter.  In  other  words,  that  the  next  of 
kin  of  the  daughter,  uud<er  a  proper  construc- 
tion of  the  wUl,  are  the  next  of  Idn  living  at 
the  time  of  her  death.  And  under  the  laws 
of  distribution  in  this  state  (Code,  art  93,  | 
126),  the  father  would  be  enUtled  to  the 
whole  of  the  personal  property  of  the  intes- 
tate. C!hester  Hospita)  v.  Hayden,  83  Md. 
114,  34  Mh  877;  Schaub  v.  Griffin,  84  Md. 
563,  36  Aa  443;  article  93,  {  123,  Code  P.  O. 
Laws. 

On  the  other  hand,  the  appellants,  the  de- 
fendants below,  insist  that  the  testatrix 
meant  that  those  persons  who  will  t>e  the 
next  of  Un  of  the  daughter,  at  the  termina- 
tion of  the  husband's  life  estate,  upon  his 
death,  will  become  entitled  to  the  stock  here 
in  controversy,  and  not  the  plaluUfC.  The 
court  below  overruled  the  defendants'  demur- 
rer, with  leave  to  answer  the  bUl,  and  from 
this  order  an  appeal  has  been  taken. 

We  cannot  concur  in  the  contention  of  the 
appellee  in  this  case,  nor  with-  the  construe* 
tion  placed  upon  the  eighth  item  of  Mrs. 
Carey's  will  by  the  court  below.  By  the 
plain  terms  of  tlie  will  she  gave  her  husband 
a  life  estate  in  the  property,- and  from  and 
immediately  after  the  death  of  her  husband 
to  her  daughter  absolutely,  if  she  be  living 
at  the  time  of  her  husband's  death,  and,  if 
not,  then  to  her  children  or  descendants,  and 
in  default  of  children  or  descendants,  then 
to  the  next  of  kin  of  her  daughter.  It  has 
been  settled,  by  numerous  cases  in  this  court, 
that  similar  language  used  in  wills  in  con- 
nection with  other  parts  tliereof  was  dear 
evidence  that  no  vested  estate  was  intended 
to  be  given  until  after  the  death  of  the  life 
texuint.  In  Cherbonnler  v.  Goodwin,  79  Md. 
59,  28  AtL  895,  U  was  said: 

"The  words  'from  and  after"  the  death  of  Ed- 
ward Goodwin,  In  connection  with  the  limita- 
tion over  to  the  grandchildren  of  the  testatrix, 
clearly  indicate  that  it  was  the  intention  of  the 
testatrix  to  postpone  the  vesting  of  the  legacy 
until  after  the  death  of  Edward  (jloodwin^" 

In  Lee  v.  CDonnell,  96  Md.  5S8,  62  Aa 
979,  It  was  also  said: 

"Here  the  us^  of  the  words  from  and  imme- 
diately after  the  death'  taicen  in  connection  with 
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other  parts  of  tlt6  \iiU  Axed  the  period  or  twhit 
of  time  with  reasonable  certainty,  at  which  the 
estate  should  vest  and  become  the  property  of 
his  other  grandchildren." 

In  Bailey  v.  Love,  97  Md.  092,  U  AtL  280, 
it  is  also  said: 

"The  same  words,  'from  and  after  the  death  of 
mj  said  aunt,'  in  Mr.  Lorman's  will,  and  'from 
and  after  the  death  of  any  child,  then  I  give  the 
share  to  -which  such  child  was  entitled,  to  the 
child  or  children  of  such  ehild,'  with  great  dis- 
tinctness and  force  indicate  that  no  vested  es- 
tate in  the  lepacy  or  bequest  was  given,  or  in- 
tended to  be  given,  until  after  the  death  of  Anne 
Chancellor,  and  any  child  of  Anne  Chancellor." 

[2]  But  apart  from  Uie  authority  of  ad- 
judged cases,  as  to  the  time  when  an  ulti- 
mate limitation  upon  a  contingency  to  a  class 
of  persons,  like  the  one  now  under  considera- 
tion, was  intended  to  take  effect,  we  think, 
it  is  clear,  that  the  testatrix,  by  the  lan- 
guage of  the  ^ill  itself,  never  intended  to 
limit  the  property  in  remainder  to  her  own 
husband  under  the  designation  of  next  of 
kin  of  her  daughter. 

By  the  express  language  of  the  will  she  left 
the  property  to  her  husband  during  his  life, 
and  limited  It  over  after  his  death  to  the 
next  of  kin  of  the  daughter  In  esse,  if  she 
died  before  her  father,  to  take  effect  at  the 
death  of  the  life  tenant,  the  father.  In  other 
words,  "the  next  of  kin"  of  the  daughter 
should  be  ascertained  and  held  to  mean  next 
of  kin  of  the  daughter  at  the  time  of  the 
death  of  the  life  tenant,  and  when  his  life 
estate  terminates,  and  the  limitation  over 
should  not  talte  effect  at  the  death  of  the 
daughter,  as  urged  by  the  appellee  In  this 
case. 

There  Is  nothing  in  the  will  now  In  ques- 
tion to  support  any  other  construction  than 
the  one  we  have  given  it  here.  On  the  con- 
trary, the  words  "from  and  immediately  aft- 
er the  death  of  my  husband,"  taken  In  con- 
nection with  other  parts  of  the  will,  clearly 
fixed  the  period  or  point  of  time  with  rea- 
sonable certainty  when  the  estate  should  vest 
and  become  the  pr<^erty  of  the  next  of  kin 
Of  the  daughter,  and  that  was  upon  the  death 
of  the  father,  if  she  predeceased  her  father, 
as  she  did  in  this  case.  In  the  case  of  Wa- 
ters V.  Tazewell,  9  Md.  291,  it  la  said: 

"A  careful  examination  of  the  authorities  has 
convincad  us  that  an  ultimate  limitation,  either 
in  favor  of  next  of  kin  or  of  heirs  at  law,  does 
not  include  a  husband,  unless  there  be  some 
manifestation  of  an  intention  to  include  him." 
11  Jarman,  977:  40  Cya  1466.  1467;  Shriver  et 
al.  V.  Shriver,  127  Md.  486,  96  AtL  615. 

There  were  other  questions  argued  and  sub- 
mitted at  the  hearing,  but  as  the  ccmclusion 
we  have  reached  disposes  of  the  case,  we 
find  it  unnecessary  to  discuss  them. 

The  construction  we  have  given  the  daiise 
of  Mrs.  Carey's  will,  presented  In  this  case, 
not  only  gives  effect  to  the  manifest  Inten- 
ti<m  of  the  testatrix,  but  la  warranted  and 
sanctioned  by  the  well-established  principles 
and  rules  of  law  applied  In  similar  cases. 

For  the  reasons  stated,  the  order  of  the 


court  b^ow  overruling  the'  demurrers  will  be 
reversed,  aind  as  the  plaintlfl  is  not  entitled 
to  the  relief  sought  by  the  bill.  It  will  be 
dismisaed. 
Order  reversed,  bill  dismissed,  wifii  costs. 


BLMCOTT  CITY  COM'RS  v.  HOWAKD 

COUNTI  COM'RS.    (No.  97.) 

(Court  of  Appeals  of  Maryland.    Jan.  14, 1916.) 

1.  HioHWATS  «=»130— Road  Taxks— Appob- 

TIONMENT. 

Under  Acts  1914,  e.  886,  f  81Ij,  piovldinc 
that  the  commissioners  of  Howard  county  shall 
pay  over  annually  to  the^  commissioners  of  £3- 
licott  City  one-half  of  the  taxes  levied  and  col- 
lected for  road  purposes  by  the  county  commis- 
sioners upon  assessable  property  within  the  city, 
the  city  is  not  entitled  to  participate  hi  taxes 
levied  by  the  county  commissioners  to  pay  for 
road  improvements  constructed  before  enactment 
of  the  statute. 

[Gd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  387;   Dec.  Dig.  «S=s>lSO.] 

2.  HioHWATS  «s>130— Road  Taxes— Apfob- 

TIONUXKT. 

Nor  is  the  city  entitled  to  share  in  taxes 
assessed  by  the  connty  on  city  property  to  pay 
the  salary  of  the  road  superintendent  employed 
by  the  county  under  Acts  1912,  c.  666,  and  Acts 
lfll4,  c.  33. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  387 ;   Dec.  Dig.  <8=»180.] 

Appeal  from  Circuit  Court,  Howard  Conn- 
ty;   Wm.  Henry  Forsythe,  Jr^  Judge. 

"To  be  officially  reported." 

Bill  by  the  Commissioners  of  Elllcott  City 
against  the  County  Commissioners  of  How- 
ard County.  From  a  decree  sustaining  a  de- 
murrer to  the  bill,  complainant  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR. 
and  STOCEBRIDGE,  JJ. 

James  Clark,  of  ElUoott  City,  for  appel- 
lant Edward  M.  Hammond,  of  Baltimore 
(Reuben  D.  Rogers,  of  Elllcott  City,  on  the 
brief),  for  appellee. 

THOMAS,  J.  The  biU  In  this  case  was  fll- 
edi  by  the  commissioners  of  Elllcott  City, 
Howard  county,  Md.,  against  the  county  com- 
missioners of  Howard  county,  to  recover  one- 
half  of  the  taxes  levied  and  collected  tor 
road  purposes  upon  the  assessable  property 
within  the  corporate  limits  of  the  town  of 
ESllcott  City  in  the  year  1914. 

Section  81Ii  of  the  Acts  of  1914,  c.  836,  oa- 
tltled  "An  act  to  revise  the  charter  of  Elll- 
cott City,"  etc,  which  was  approved  April 
21,  1914,  and  took  effect  from  the  date  of  its 
passage,  provides: 

"It  shall  be  the  duty  of  the  county  commis- 
sioners of  Howard  county  to  pay  over  annually 
to  the  commissioners  of  Elllcott  Cltv  one-haliF 
of  the  amount, of  taxes  levied  and  coUected  an- 
nually for  road  purposes  by  the  said  county 
commissioners  upon  the  assessable  property,  lia- 
ble to  taxatitm,  within  the  corporate  limits  of 
the  town  of  Ellieott  CSty." 


4s»For  other  caaaa  ise  Muna  topic  and  KET-NUUBEB  In  all  K«7-Namber«d  Dtcasta  and  ladazw 


Digitized  by 


Google 


Md.) 


ELLICOTT  CITY  CXJM'RS  ▼.  HOWARD  OOUNTT  COM'ES 


799 


The  UU  all^^: 

That  the  county  commuBioiiers  of  Howard 
eotmty.  "in  the  month  of  Juneii914,  made  a 
levy  or  taxes,  amountine  to  $123,646.86,  upon 
the  aaaessable  property  m  Howard  county,  for 
its  general  expenses,  and  included  in  said  levy 
the  following  items : 

General  road  fund |21,000  00 

Old  Frederick  road 4,067  88 

Kover  road    SOO  83 

St.  John's  lane 8,066  26 

Vineyard  road V  . . . . ,     1,000  00 

Warfield  highway 1,900  00 

Tiiadelphia  road 665  68 

Boad  superintendent's  salary. . . .     1,200  00 

Total  of  said  items $38^09  66" 

That  each  of  the  several  items  referred  to 
were  levied  for  road  purposes  within  the  mean- 
ing of  section  81L  of  the  Acts  of  1914,  but  that 
the  defendants  insist  that  tite  it«m  of  $2,100  for 
"General  road  fund"  and  the  item  of  $1,000  for 
the  Vineyard  road  are  the  only  items  subject  to 
the  provisions  of  section  81Li,  and  that  the 
amount  due  plaintiff  on  account  of  said  last- 
mentioned  items  has  been  sattled-  for. 

The  bill  then  alleges: 

"W  That  the  said  sum  of  $4,067.88  levied  for 
the  'Old  S^ederick  road'  as  aforesaid  was  levied 
for  the  purpose  of  partially  reimbursing  Jere  H. 
Wheelwright  for  moneys  advanced  by  him  to 
the  defendant  in  the  year  1013  for  the  purpose 
of  the  building  by  the  defendant  of  a  road  lying 
in  said  county,  and  known  as  the  'Old  Frederick 
road,'  said  road  having  been  built  in  the  summer 
of  1913,  under  a  contract  made  between  the 
county  and  Forsytbe,  Olark  &  Co.,  contractors. 

"(7)  That  the  said  sum  of  $300.88  levied  for 
the  'Bover  road'  as  aforesaid  was  levied  for  the 
purpose  of  paying  to  the  contractors  doing  the 
work  the  county's  part  of  the  cost  of  certain  im- 
provements made  by  the  defendant  in  the  sum- 
mer of  1913  to  a  road  lying  in  said  county,  and 
known  as  the  "Hover  road,'  said  improvements 
having  been  made  under  a  contract  between  said 
county  and  W.  Sewell  FriziseU  and  others,  con- 
tractors, said  contract  having  been  entered  into 
subsequent  to  the  making  by  the  defendant  of 
its  levy  of  taxes  for  the  year  1013. 

"  (8)  That  the  said  sum  of  $8,065.56  levied  for 
the  'St.  John's  lane'  as  aforesaid  was  levied  for 
the  purpose  of  paying  to  the  contractors  doing 
the  work  the  county's  share  (40  per  centum)  of 
,  the  cost  of  building,  in  the  fall  of  1913  and 
spring  of  1014,  a  road  lying  in  said  county  and 
Imown  as  the  St.  John's  lane,  aaid  rood  having 
been  built  by  the  county  and  state  jointly  under 
the  provisions  of  sections  67  to  78,  inclusive,  of 
article  91  of  Bagby's  Code,  and  known  as  the 
'Shoemaker  Boad  Law,'  and  under  a  contract 
between  the  defendant  and  Forsythe,  Clark  & 
Co.,  contractors,  said  contract  having  been  en- 
tered into  subseqaent  to  the  making  by  the  de- 
fendant of  its  levy  of  taxes  for  the  year  1913. 

"(9)  That  the  said  sum  of  $1,900  levied  for 
the  'Warfield  highway'  as  aforesaid  was  levied 
for  the  purpose  of  partially  paying  a  balance 
dne  the  contractor  doing  the  work  for  the  coun- 
tjr**  share  (40  per  centum)  of  the  cost  of  build- 
ing several  years  ago  a  road  lying  in  said  conn- 
ty,  and  known  as  the  'Warfield  highway,'  said 
road  having  been  built  by  the  county  and  state 
Jointly,  under  the  provisions  of  sections  67  to  78, 
indnuve,  of  article  91  of  Bagby's  Code,  and 
known  as  the  'Shoemaker  Boad  Law,'  and  un- 
der a  contract  between  the  defendant  and  Ed- 
win Warfield,  contractor. 

"(10)  That  the  said  sum  of  $665.68  levied  for 
the  'Tiiadelphia  road'  as  aforesaid  was  levied 
for  the  purpose  of  paying  a  balance  due  by  the 
defendant  on  the  purchase  price  of  a  turnpike 
road  lying  in  said  county,  known  as  the  TTria- 
ddphia  road,'  and  purchased  by  the  defendant 


several  years  ago  from  the  Triadetphla  Tampik* 
Company. 

"  (11)  That  the  said  sum  of  $1,200  levied  as 
aforesaid  for  the  'Boad  superintendent's  salary* 
was  levied  for  the  purpose  of  paying  the  salary 
for  the  year  1914  of  G.  Hunter  Sykes,  road  su- 

gerintendent  of  said  Howard  county,  employed 
y  the  defendant  under  the  provisions  of  Acts 
1912,  c.  666,  and  Acto  1914,  c.  33." 

The  county  commlBsIoners  demurred  to  tbe 
bill,  and  this  appeal  Is  from  the  decree  of 
tbe  lower  oourt  sustaining  the  demurrer  and 
dlamlsslug  tbe  bill. 

[1,2]  Tbe  blU  clearly  shows  that  all  of 
the  items  in  dispute,  except  the  item  of  $1,- 
200  for  the  road  superintendent's  salary,  were 
levied  by  the  county  commissioners  to  meet 
obligations  incurred  for  work  done  on  the 
public  roads  of  the  county  prior  to  the  act  of 
1914,  and  the  only  question  involved  in  the 
case  is :  Does  the  language  of  the  act  "tax- 
es levied  and  collected  annually  for  road  pun- 
poses,"  when  properly  construed,  Include  tax- 
es levied  for  the  purpose  of  meeting  such  ob^ 
ligations  and  paying  the  salary  of  the  road 
superintendent?  We  think  this  question  was 
clearly  answered  in  the  (pinion  of  the  learn- 
ed court  below,  where  it  is  said: 
'  "There  is  nothing  in  this  section  or  act  which 
cdves  the  slightest  reason  to  believe  that  the 
General  Assembly  intended  it  to  apply  to  any 
levies,  except  those  for  road  purposes  made 
after  the  passage  of  the  act.  And  it  is  only  a 
fair  construction  of  it  that  it  was  only  intended 
to  apply  to  money  to  be  expended  on  the  roads 
in  the  future,  and  not  to  money  to  be  expended 
in  the  discharge  of  obligations  incurred  before 
the  act  was  passed,  even  though  those  obliga- 
tions were  on  account  of  roads.  The  bill  shows 
that  the  items  in  question,  were  for  obligations 
incurred  and  existing,  and  for  work  done  upon 
roads  built  before  the  act  was  passed,  some  of 
them  several  years.  They  were  outstanding 
obligations  for  which  the  defendant  bad  bound 
itself  by  contract  long  before  this  act  was 
thought  of.  *  •  •  Suppose,  as  a  fair  test, 
that  the  defendant  had  borrowed  the  money 
from  a  bank  and  paid  these  obligations  promptly 
as  the  work  was  done,  and  then  levied  for  funds 
to  repay  the  bank;  could  It  possibly  be  said 
that  this  act  gives  the  plalntlif  any  right  to  any 
part  of  that  fund  so  levied?  Surely  it  could  not. 
That  is  practically  the  situation  in  this  case. 
This  money  was  advanced  in  some  instances, 
and  not  demanded  in  others,  when  it  was  due. 
*  *  *  The  last  item  claimed  is  for  the  road 
superintendent's  salary  for  1914.  And,  while' 
it  is  perfectly  true  that  he  has  charge  of  high- 
ways and  bridges,  subject  to  certain  restrictions, 
he  is,  nevertheless,  a  duly  appointed,  qualified 
and  bonded  officer  liolding  office  for  a  definite 
term  of  years.  His  salary  is  stipulated  and 
annually  levied  for  as  such.  It  is  impossible  for 
this  court  to  believe  that  it  was  ever  the  inten- 
tion of  the  General  Assembly  to  provide  for  a 
part  of  his  salary  being  paid  over  to  Ellicott 
City,  and  thereby  require  the  defendant  to  levy 
an  additional  amount  to  meet  that  deficit." 

The  natural  meaning  of  the  words  "taxes 
levied  and  collected  for  road  purposes,"  In 
the  connection  in  which  they  are  used  In  the 
act,  Is  taxes  to  be,  expended  In  the  mainte- 
nance and  constmction  of  the  public  roads. 
Tbe  language  used  obviously  refers  to  taxes 
levied  for  their  future  maintenance  and  con- 
struction. That  this  Is  the  proper  construc- 
tion is  further  indicated  by  the  provision  of 
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section  81I<  wltb  reference  to  the  disposition 
of  that  part  of  the  taxes  paid  to  the  commis- 
sloners  of  ElUcott  City.    It  provides : 

"The  commissioners  of  EUicott  Cit}r  shall  set 
this  amount  of  money  aside  as  a  speaal  fund  to 
be  used  for  repairing,  maintaining  and  building 
roads,  streets,  avenues,  lanes,  alleys,  eidewallcs 
and  bridges  within  the  corporate  limits  of  El- 
iicott  City ;  and,  in  tbe  discretion  of  said  com- 
missioners, for  tbe  redemj^tion  of  any  bonds 
hereafter  issued  on  the  credit  of  said  city." 

The  words  "to  be  used  for  repairing,"  etc., 
impliedly  restrict  tbe  use  of  tbe  fond  to  re- 
pairs, etc.,  to  be  made. 

To  give  the  act  tbe  construction  contended 
for  by  the  appellant  would  do  violence  to  the 
well-recognized  rale  in  this  state.  In  tlie 
case  of  Chilton  v.  Broolcs,  71  Md.  445, 18  AtL 
868,  the  court  said : 

"It  has  frequently  been  decided,  both  in  Bng- 
land  and  in  this  state,  that  a  statute  ought  not 
to  have  a  retroactive  effect  given  to  it,  'unless 
its  -words  are  so  clear,  strong,  and  imperative 
that  no  other  meaning  can  be  annexed  to  them, 
or  unless  the  intention  of  the  Legislature  could 
not  be  otherwise  satisfied;  and  especially  ought 
this  rule  to  be  adhered  to  when  such  a  construc- 
tion would  alter  the  pre-existing  situation  of 
the  parties,  and  affect  or  interfere  with  their 
antecedent  rights.' " 

There  is  nothing  In  the  act  to  Indicate  that 
the  Legislature  intended  the  provision  refer- 
red to  to  apply  to  taxes  levied  for  the  pur- 
pose of  enabling  the  county  commissioners  to 
pay  for  the  repairs,  etc,  of  the  public  roads 
made  before  tbe  act  went  into  effect,  and 
we  would  not,  therefore,  be  Justified  in  giving 
It  such  a  construction. 

While  the  salary  paid  the  road  superin- 
tendent Is  In  a  sense  money  expended  for  road 
purposes.  It  would  be  rather  a  forced  inter- 
pretation of  the  act  to  hold  that  the  commia- 
sl«ma:s  of  BlUcott  City  are  entitled  to  a 
part  of  the  taxes  levied  for  Its  payment 

It  follows  from  what  has  been  said  that 
the  decree  of  the  court  l>elow  must  be  af- 
firmed. 

Decree  afBrmed,  with  costs  to  tbe  appellee. 


PARKER  V.  POWER.     (No.  64.) 
(Court  of  Appeals  of  Maryland.    JaiL  19, 1916.) 

1.  Bbokebs  iS=>SS— Actions  fob  Comxissiohb 
— Questions  fob  Jubt. 

In  a  broker's  action  for  commissions  for 
procuring  a  loan,  evidence  as  to  whether  it  was 
understood  that  plaiqtiS  was  acting  aa  brolier 
and  not  for  himself,  and  that  a  commission  men- 
tioned in  the  negotiations  was  a  commission  for 
procuring  tbe  loan  and  not  part  of  the  consid- 
eration for  the  loan,  if  made,  and  as  to  whether 
a  loan  was  agreed  upon,  or  whether  it  was  to 
be  contingent  upon  a  purchase  of  land  by  de- 
fendant, held  to  malce  a  question  for  the  jury 
as  to  plaintiff's  right  to  recover. 

[Ed.    Kote. — For   other   «ases,    see    Brokers, 
Cent.  Dig.  §S  121,  123-130;    Dec.  Dig.  (S=»88.] 

2.  Appeai.  and  Ebkob  «=s>927— Taking  Case 

tBOU    JUBT. 

In  deciding  whether  a  case  should  hare 
gone  to  the  jury  tbe  truth  of  plaintiiTs  evidence 
tending  to  sustain  his  right  to  recover  must  lie 


assumed  though  In  oonfltct  vdQi  that  of  defend- 
ant. 

[B)d.  Kote. — IV>r  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  {{  2912,  2917.  3748.  3758, 
4024 ;    Dec.  Dig.  <S=»927.] 

8.  Trial  «=»139— Takino  Cask  raoM  Jtmr. 

If  plaintiff's  evidence  is  of  sufficient  pro- 
bative force  to  enable  an  ordinary  intelligent 
mind  to  draw  a  rational  conclusion  tbere&om. 
in  support  of  plaintiffs  right  to  recover,  it 
should  Im  submitted  with  the  other  evidence  to 
the  jury  for  determination  by  them  of  its  weight 
and  value. 

[Ed.  Note.— For  other  cases,  see  Trial.  Out. 
Die.  H  882,  333,  338-841.  365;  Dee.  Dig.  «=» 


Appeal  from  Circuit  Court,  Howard  C!onn- 
ty ;   Wm.  Benry  Forsythe,  Jr.,  Judge;. 

"To  be  offldally  reported." 

Action  by  W.  W.  Parlier  against  Carroll 
Power.  Judgment  for  defendant:,  and  plain- 
tiff appeals.  Reversed,  and  new  trial  award- 
ed. 

Argued  before  BOTD,  a  J.,  and  BRISCOBl, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
and  CONSTABLE,  JJ. 

John  R.  M.  Staum,  of  Baltimore,  for  a:»- 
pellnnt  James  Clarl:,  of  Elllcott  City,  for 
appellee. 

PATTISON,  J.  In  this  case  the  action 
was  brought  to  recover  $375  alleged  to  be 
owing  by  tbe  appellee  to  the  appellant,  aa 
commissions,  for  procnring  for  blm  a  loan  of 
?7,600. 

The  case  was  tried  by  Jnry  In  the  circuit 
court  for  Howard  county,  and  at  the  con- 
clusion of  the  testimony  offered  by  the  plain- 
tiff and  defendant  the  case  was  taken  from 
the  Jury  tmder  the  instruction  that  there 
was  no  legally  sufficient  evidence  entitling 
the  plaintiff  to  recover.  Other  prayers  were 
offered  but  were  not  acted  upon,  and  the 
only  exception  found  in  tbe  record  Is  to  tbe 
granting  of  the  aforesaid  prayer. 

[11  The  evidence  of  the  plaintiff  diBcloses 
that  the  defendant,  an  officer  of  the  United  ^ 
States  Army,  after  some  correspond«ice  with 
the  plaintiff,  a  member  of  the  Baltimore  d^ 
bar,  called  at  the  latter's  office  In  the  dty  of 
Baltimore,  In  the  early  part  of  May,  191S, 
and,  as  the  plaintiff  testified: 

"He  told  me  that  he  had  looked  at  two  places 
in  Howard  county,  one  of  which  he  would  buy. 
and  he  aslied  me  if  I  would  loan  him  a  certain 
amount  on  an  inheritance  of  his  wife  in  New 
Torlt,  and  a  certain  amount  of  money  on  one 
or  the  other  of  the  two  places  he  would  buy." 

It  seems  that  on  this  occasion  no  definite 
answer  was  given  him,  but  on  the  defend- 
ant's second  visit  to  the  office  of  the  plain- 
tiff, the  party  having  the  money  to  loan,  Mr. 
McColgan  was  sent  for  and  was  introduced 
to  the  defendant  and  he  told  Captain  Power, 
the  defendant,  that  be  did  not  care  to  loan 
any  money  on  tbe  inheritance,  bat  that  he 
would  loan  upon  either  of  the  farms  that 
the  defendant  might  purchase.  The  plain- 
tiff states  in  his  testimony  that  he  at  that 


<3 — ■B'nr  Other  cases  see  same  topic  and  KET-NUMBRR  In  all  Key-Numbered  Digests  aod  Indexes 


Digitized  by 


Google 


MA.) 


PARKiat  y.  PdWEit 


801 


time  'informed  Captain  Power  that  this  loan 
would  be  subject  to  the  nsoal  Interest  and 
commiaalon."  This  he  says  was  satisfactory 
to  the  defendant,  and  he,  with  Mr.  McColgan, 
TUsited  the  farms  mentioned.  At  the  first 
farm  Tislted  by  them  they  learned  that  the 
wife  of  the  owner,  Mr.  Earp,  was  non  com- 
pos mentis,  and  because  of  this  fact  they 
gave  no  farther  thought  to  a  loctn  upon  that 
property.  They  next  visited  the  farm  owned 
by  William  I.  Harding,  and,  after  examining 
it,  they  concluded  that  they  "could  loan"  up- 
on it  96,000,  and  communicated  this  fact  to 
the  defendant 

At  this  time  it  seems  Mrs.  Harding  was  not 
willing  to  Join  with  her  husband  in  a  con- 
veyance of  the  farm  to  a  purchaser,  but  later, 
on  May  23,  1818,  the  defendant  sent  to  the 
plaintlfF  from  Ft  Gaswell,  N.  0.,  the  place 
at  which  he  at  the  time  was  stationed,  the 
following  telegram :  "Mrs.  Harding  has  agreed 
to  convey ;  husband  gives  her  one-third  pur- 
chase money;  have  arranged  for  ten  thou- 
.  sand  from  estate;  will  you  loan  six  thousand 
first  mortgage,  wire  reply  my  expensa"  To 
which  telegram  plaintiff  on  the  same  day 
wired  reply,  "Win  accept  loan  of  $6,000  sub- 
ject to  usual  commission  5  per  cent,  and 
title  fee;"  and  In  response  thereto  the  de- 
fendant on  June  2d,  wired  plaintiff,  "WUl 
accept  loan  on  terms  offered,  letter  In  full 
today."  The  following  is  the  letter  refer- 
red to: 

"Ft  Caswell,  N.  C,  June  2,  1918. 
Mr.  W.  W.  Parker,  Attorney  at  Law,  Baltimore, 
Md. — My  Dear  Sir;  Confirming  my  tele^am  of 
this  date,  beg  to  advise  tliat  we  would  want 
the  loan  requested,  some  time  between  now  and 
June  30th.  I  am  expecting  in  the  mail  today 
tbe  $10,000  that  is  to  be  advanced  on  the  in- 
terest in  the  estate,  and  the  contract  with  Mr. 
and  Mrs.  Harding  is  ready  to  be  signed  as  soon 
as  the  deposit  of  $1,500  is  forwarded,  which 
will  be  done  as  soon  as  this  money  is  received. 
Mr.  and  Mrs.  Harding  arranged  their  difference 
by  an  agreement  whereby  Mrs.  Harding  will  re- 
ceive one-third  of  the  purchase  money  in  lieu 
of  her  dower  rights.  This  disposes  of  lier  ob- 
jection to  signing  and  under  the  contract,  which 
both  will  sign,  they  will  give  a  deed  not  later 
than  June  30th. 

"We  have  concluded  to  ask  for  a  loan  of  $8,- 
000,  and  will  take  a  loan  for  that  amount  if  you 
and  Mr.  McColgan  will  advance  that  sum.  We 
are  paying  $14,000,  and  this  will  give  us  about 
$4,000  above  the  purchase  price,  oil  of  which 
will  be  used  in  making  permanent  improvements 
on  tbe  place  and  in  purchasing  brood  mares  and 
other  necessary  live  stock.    *    •    • 

"I  will  advise  you  as  soon  as  tbe  contract  is 
signed  so  that  you  can  go  ahead  and  examine 
title.  I  suppose  you  can  send  the  mortgage  to 
us  here  for  acknowledgment,  so  it  can  be  Re- 
turned to  you  before  the  deed  is  signed.  Tou 
can  then  pay  over  the  money  to  the  Hardings 
Dpon  execution  of  the  deed  and  date  the  mort- 
gage same  day;  or  will  you  want  us  to  come 
to  Baltimore  for  that  purpose? 

"With  kind  regards,  and  hopdng  I  will  soon  be 
a  resident  of  your  state,,  I  am. 

"Very  truly  yours,  Carroll  Power." 

Upon  the  receipt  of  the  aforesaid  letter 
the  plaintiff  submitted  to  McColgan  the  re- 
quest for  a  loan  of  $8,000,  but  he  declined  to 
Imd  more  than  $6,000  npon  the  property. 
86A-S1 


ttie  plalntllf  th«i  took  the  martter  up  with 
another  client  Frank  R  Butter  of  Washing- 
ton, X>.  C,  and  on  June  12th  wrote  defend- 
ant saying: 

"I  have  written  my  client  recommending  a 
loan  of  $7,600  on  your  property  in  Howard 
county  to  be  made  subject  to  the  usual  commis- 
sion of  5  per  cent,  and  title  fee,  and  at  the 
rate  of  6  per  cent  Interest  per  annum. 

"This  loan  I  have  offered  to  another  client 
than  Mr.  McColgan,  who  will  accept  it,  I  feel 
siire,  upon  my  recommendation,  and  when  he 
shall  do  so  I  shall  ha'^e  Mr.  McColgan  abandon 
the  other  loan  of  $6,000,  which  he  previously 
agreed  to  take. 

"Kindly  forward  me  reference  to  the  title  at 
once,  so  I  may  proceed  with  the  examination 
and  prepare  the  necessary  papers,  forwarding 
them  to  you  for  execution." 

Mr.  Rutter,  as  the  plaintiff,  testified : 
"Agreed  to  make  tbe  loan  of  $7,600  upon  the 

froperty,  and  this  fact  was  told  to  Captain 
ower,  upon  his  next  visit  to  the  plaintiff's  of- 
fice. On  this  occasion  the  plaintiff  says  that 
he  and  the  defendant  'had  a  long  talk  about  it,' 
and  when  asked  to  state  what  was  said  on  that 
occasion  he  said,  'The  substance  of  the  taUc 
was  that  I  had  secured  the  loan  for  him,  and 
would  be  ready  to  put  it  through  when  be  want- 
ed it'  Q.  Did  Captain  Power  agree  to  accept 
that  loan?  A.  Yes,  sir;  subject  to  the  usual 
commissions.  Q.  What  were  the  usual  commis- 
sions? A.  A  commission  of  5  per  cent,  for 
securing  a  loan,  a  title  fee  for  examining  the 
title,  and  Interest  at  6  per  cent  per  annum." 

The  plaintiff,  not  bearing  from  tbe  de- 
fendant wrote  him  on  July  8th  saying: 

"I  have  been  holding  $7,S00  for  you  since  the 
middle  of  June.  This  money  I  have  had  an  op- 
portunity to  invest  several  times,  but  I  have 
not  heard  from  you  lately  as  to  when  you  will 
want  to  use  the  same. 

"Accordingly,  I  am  writing  to  know  when  you 
will  wish  the  use  of  this  money,  because  I  am 
charging  you  with  interest  on  the  same  from 
the  time  you  told  me  you  would  want  it." 

In  answer  to  this  letter  Captain  Power 
wrote  Mm  from  Ft  Caswell,  N.  O.,  on  Jtdy 
12th,  saying: 

"Immediately  after  my  return  here,  July  ad, 
I  was  sent  off  witb  my  company  to  the  western 

Fart  of  tbe  state  and  have  only  just  returned, 
find  a  letter  from  the  attorney  .for  the  Hard- 
ings  declining  the  proposition  I  made;  and,  as 
the  loan  on  the  estate  is  still  hanging  fire  I 
have  decided  that  the  time  is  evident^  not  pro- 
pitious and  will  drop  the  whole  negotiations  for 
the  present 

''Of  course  I  realize  that  I  have  kept  your 
money  waiting  for  investment  and  I  will  meet 
the  interest  charge.  Please  make  it  as  light 
as  possible,  however,  for  I  am  already  at  large 
expense  and  have  accomplished  nothing.  As 
soun  as  money  conditions  are  more  favorable 
and  I  can  command  either  enough  of  the  estate 
ur  a  ready  loan  on  same,  since  the  first  year  will 
expire  November  15th  next,  I  will  take  up  tbe 
matter  again  and  put  it  through,  either  the 
Harding  place  or  some  other  place  in  that  gen- 
eral section,  will  look  at  your  place  in  Howard 
county  if  not  already  sold." 

On  July  22d  tbe  plaintiff  answered  the 
above  letter  saying: 

"I  am  very  much  surprised  to  learn  from  your 
letter  of  the  12th  inst.  that  yon  do  not  want  the 
loan  which  I  procured  for  you  at  your  request 
upon  the  Harding  property  in  Howard  county. 
•  •  •  I  am  entitled  to  my  commission  for 
procuring  it  *  *  *  I  am  indoelng  a  bill  for 
same  amoantinc  to  $876^  being  0  per  eenton 
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^JSOO,  tb»  amount  I  obtained  for  70a  wbicfa  ia 
still  at  your  dispoaaL" 

Tbe  plaintiff  received  no  answer  to  this 
letter,  and  be  again,  on  August  16th,  wrote 
defendant  asking  him  for  the  payment  of  his 
commission,  and  not  hearing  from  this  letter 
he  again  wrote  him  on  September  Ist,  and 
received  a  reply  thereto  from  Davenport, 
Ohio,  dated  September  5th,  aayiag: 

"Your  letter  in  reference  to  your  demand  for  a 
commission  on  a  loan  which  wag  never  made 
readied  me  while  I  wa^  changing  station,  and 
I   have  not  bad    time  to   answer. 

"You  must  have  construed  my  reference  to  the 
fact  that  I  wag  willing  to  pay  any  loss  of  inter- 
est on  the  money  which  you  claim  was  being 
held  for  me  as  an  evidence  that  I  was  an  easy 
marlc,  since  you  drop  that  claim  for  your  al- 
leged client,  and  came  back  with  the  astonish- 
ing demand  for  your  own  commisgion. 

"Your  claim  has  no  foundation  either  in  Inw 
or  justice.  You  advertised  that  you  had  money 
to  loan  and  I'  sought  you  in  answer  to  that  ad- 
vertisement. I  did  not  at  any  time  commission 
yoQ  as  my  agent  to  seek  a  loan  for  me  but  ap- 
plied to  you  to  get  what  you  advertised  you  al- 
ready had.  You  stated  to  me  your  terras  for 
malung  a  loan  would  be  the  expcnge  of  title 
examination  and  6  per  cent,  on  the  loan.  You 
were  fully  aware  at  all  times  of  the  contingen- 
cies under  which  I  was  working  and  that  the 
deal  might  not  go  through ;  yet  at  no  time  dur- 
ing these  negotiations  did  you  claim  to  be  act- 
ing for  me  or  tell  me  that  you  expected  to  be 
paid  regardless  of  the  completion  of  the  trans- 
action and  any  such  intimation  from  you  would 
have  ended  the  negotiations  then  and  there. 

"I  have  no  desire  to  avoid  any  honest  obliga- 
tion but  thia  demand  for  commission  from  you 
as  my  agent  when  you  advertised  and  held  your- 
self out  to  me  as  having  money  to  loan  for  which 
you  charged  commission  when  loaned,  is  such  a 
wide  departure  from  right  and  justice  ttiat  I  de- 
cline to  pay. 

"You  are  of  course  at  liberty  to  take  any 
steps  you  deem  proper." 

The  plaintiff  testlfled  upon  cross-examina- 
tion that  It  was  not  the  understanding  that 
the  loan  was  to  be  accepted  only  in  the  event 
of  the  defendant  purchasing  the  farm.  He 
was  then  asked: 

"Q.  And  you  say^  that  at  that  time  nothing 
was  said  by  Captain  Power  about  not  taking 
the  money,  nnleas  he  succeeded  in  buying  one 
or  two  of  the  places  mentioned?  A.  JNo,  sir. 
Captain  Power  called  to  see  me  about  a  loan, 
and  I  sent  for  Mr.  McColgan  and  introduced 
him  to  Captain  Power.  •  •  •  Mr.  McColgan 
was  a  man  I  knew  had  some  money  to  loan, 
and  I  sent  for  him  and  introduced  him  to  Cap- 
tain Power.  Captain  Power  told  Mr.  McColgan 
about  the  inheritance  in  New  York  on  which 
he  wanted  a  loan,  and  also  about  the  farms. 
Mr.  McColgan  told  him  that  he  would  not  loan 
any  money  on  the  inheritance  in  New  York, 
but  that  he  was  willing  to  loan  money  on  either 
one  of  the  two  farms,  which  he  might  purchase, 
lie  had  not  purchased  then,  but  he  showed  me 
photographs  that  he  had  taken  and  he  told  me  he 
would  buy  one  of  the  two  farms.  He  asked  mc 
to  find  oat  how  much  I  would  loan  on  either  one 
of  them.  Q.  You  knew  at  the  time,  didn't  you, 
that  CaptMn  Power  would  not  take  the  money, 
unless  be  succeeded  in  buying  one  of  these 
places?  A.  No,  sir.  What  I  understood  from 
the  negotiations,  be  wanted  to  see  what  was 
the  best  deal  be  could  make.  When  I  looked 
at  the  Ean>  place,  I  understood  there  would 
be  some  difficulty  in  getting  a  deed  for  the 
Earp  place.  Then  I  went  to  the  Harding  place, 
looked  it  over  and  decided  to  advance  $6,000 
00  that  place.     I  communicated  that  informa- 


tion to  Oaptain  Power,  and  he  aeoeiMied  that 

loan.  Q.  According  tu  your  contention, .  you 
were  employed  without  anjr  contingencies?  A. 
I  knew,  when  the  negotiations  first  began  witb 
Captain  Power,  that  Mrs.  Harding  might  not 
sign  the  deed,  would  not  sign  the  deed.  But 
I  knew  Buhgequently  to  that,  and  Captain  Pow- 
er so  informed  me,  that  he  bad  purchased  the 
place,  that  he  wanted  the  loan,  and  that  closed 
the  transaction." 

Mr.  McColgan  testlfled  that  when  he  was 
in  the  office  of  the  plaintiff  on  the  occasion 
referred  to  In  the  testimony  of  the  plaintiff 
that  "Captain  Power  told  Mr.  Parker  about 
two  farms  he  was  looking  at,  and  asked  him 
to  see  bow  much  he  wpuld  loan  on  either  one 
of  them,  and  -he  UAi  Mr.  Parker  that  If  he 
made  the  loan  he  would  pay  him  his  com- 
mission." Upon  cross-examination  he  testi- 
fied that  it  was  not  the  understanding  that 
if  the  defendant  did  not  get  either  of  the 
farms  he  was  not  to  take  the  loan. 

Frank  R.  Butter,  who  Is  connected  with 
the  Department  of  Commerce  at  Washing- 
ton, testified  that  he,  upon  the  recommenda- 
tion of  the  plaintiff,  agreed,  in  May  or  June, 
1913,  to  loan  unto  Captain  Power  |7,500  on  a 
farm  in  Howard  county  that  was  to  be  pur- 
chased by  him.  That  the  money  to  be  loaned 
to  the  defendant  "was  received  by  blm  up- 
on Investments  with  interest  paid  up  to  the 
end  of  May,  and  that  he  held  it  unlnTested 
until  September,  when  he  was  told  by  Mr. 
Parker  that  the  loan  was  off,  that  up  to  such 
time  he  was  prepared  to  make  the  loan." 

[2,  3]  In  deciding  whether  this  case  should 
have  gone  to  the  jury  on  the  evidence  offer- 
ed, we  need  only  to  consider  the  evidence  of 
the  plaintiff,  even  though  it  be  in  conflict 
with  that  of  the  defendant,  as  wc  must  as- 
sume, in  deciding  such  question,  the  truth  of 
the  plaintiff's  evidence,  given  to  the  Jury, 
tending  to  sustain  the  plaintiff's  right  to  re- 
cover. In  Leopard  v.  C.  &  O.  Canal,  1  OIU, 
229;  Hiss  v.  Welk,  78  Md.  445,  28  Atl.  400. 
The  test  to  be  applied  in  determining  the 
legal  sufficiency  of  such  evidence  is  whether 
it  is  of  sufficient  probative  force  to  enable 
an  ordinary  intelligent  mind  to  draw  a  ra- 
tional conclusion  therefrom,  in  support  of 
the  plaintiff's  right  to  recover.  Jones  ▼. 
Jones,  46  Md.  154,  and  other  cases  since  de- 
cided. And  if  it  is  of  such  probative  force, 
then  it,  with  the  other  evidence  in  the  case, 
should  have  been  submitted  to  the  jury,  and 
its  weight  and  value  considered  and  deter- 
mined by  it. 

The  contention  of  the  defendant,  as  shown 
by  his  letter  of  September  5th,  is  that  he 
n'ever  authorized  the  plaintiff,  as  his  agent, 
to  seek  a  loan  for  him.  That  the  plaintiff 
had  advertised  money  to  loan  and  the  de- 
fendant supposed  that  the  money  so  adver- 
tised was  his,  and  that  he  applied  to  him, 
not  as  a  broker,  but  as  one  to  whom  the 
money  belonged.  That  the  plaintiff  stated  to 
him  his  terms  for  jnaking  a  loan  would  be 
"the  expense  of  title  examination  and  6  per 
cent  on  the  loan."  These  charges,  however, 
were  to  be  paid  only  in  the  event  of  the  loan 
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being  fully  consummated;  tliat  Is,  in  ttae 
erent  of  the  money  being  paid  over  and  the 
relation  of  debtor  and  creditor  thereby  creat- 
ed between  him,  as  the  borrower,  and  the 
plaintiff  as  the  lender,  and  as  the  loan  was 
never  so  consummated,  the  plaintiff,  as  con- 
tended by  the  defendant.  Is  not  to  be  paid 
snch  charges. 

The  evidence  of  the  plaintiff,  howerer.  Is 
not  in  accord  with  the  contention  of  the  de- 
fendant The  plaintiff  testlQed  that  on  the 
occasion  of  the  defendant's  visit  to  his  office, 
he  sent  for  McColgan,  a  possible  lender,  and 
had  blm  talli  directly  with  the  defendant, 
telling  him  what  security  he  would  require, 
and  that  he  would  not  loan  upon  tils  wife's 
Inheritance.  At  the  same  time  the  plaintiff 
told  the  defendant  that  he  would  expect  to 
be  paid  a  commission  for  m&ing  the  loan. 
The  defendant  may  have  thought  upon  read- 
ing the  advertisement  that  the  money  men- 
tioned therein  was  the  plaintiff's  money,  but 
if  the  evidence  of  the  plaintiff  be  true,  and  It 
is  supported  by  the  evidence  of  McColgan,  he 
could  not  have  thought  after  such  meeting 
that  the  plaintiff  was  the  lender.  It  is  ad- 
mitted by  the  defendant  that  the  plaintiff 
was  to  be  paid  the  expense  of  title  examina- 
tion and  6  per  cent  on  the  loan,  but  this  It 
seemed  he  did  not  regard  as  commissions. 

The  plaintiff  also  testified  that  the  loan 
was  not  contingent  upon  the  defendant's  t>e- 
ing  able  to  buy  one  of  the  farms  mentioned 
by  him.  He  was  told  to  ascertain  and  com- 
municate to  the  defendant  the  amount  that 
could  be  obtained  as  a  loan  upon  each  of 
these  farms,  that  he,  the  defendant,  was 
going  to  buy  one  of  them,  and  tliat  he  would 
want  a  loan  upon  the  one  he  bought.  He  was 
told,  as  he  states,  that  a  part  of  the  pur- 
chase money  was  to  be  borrowed  upon  the 
inheritance  of  the  wife,  and  he  afterwards 
learned  that  Mrs.  liiarp,  the  wife  of  the 
owner  of  one  of  the  farms,  was  thought  to 
be  of  unsound  mind,  and  Incapable  of  joining 
with  her  husband  in  the  conveyance  of  the 
farm  to  a  purchaser,  and  that  Mrs.  Harding, 
the  wife  of  the  owner  of  the  other  farm, 
would  not  Join  her  husband  In  a  deed  of  con- 
veyance therefor;  but,  as  he  says,  none  of 
these  obstacles  were  made  conditions  upon 
which  the  loan  when  obtained  was  to  be  iic- 
cepted.  He  knew  at  the  time  negotiations 
were  started,  as  he  states,  that  Captain 
Power  would  not  be  able  to  buy  either  of 
these  farms,  unless  he  could  obtain  a  loan  on 
the  wife's  estate  In  New  York,  but  he  was 
afterwards  Informed  by  telegram  from  de- 
fendant, dated  May  28d,  that  these  difficul- 
ties had  all  been  removed;  the  telegram  re- 
ferred to  being  as  follows:  "Mrs.  Harding 
has  agreed  to  convey;  husband  gives  her  one 
third  purchase  money;  have  arranged  for 
ten  thousand  from  estate;  will  yoQ  loan  six 
thousand  first  mortgage,  wire  reply  my  ex- 
pense." This  telegram  was  answered  -by  the 
plaintiff  saying,  "Will  accept  loan  of  |6,000, 


subject  to  usual  commission  B  per  cent  and 
title  fee;"  and  the  defendant  replied  to  this 
telegram  by  wire  of  June  2d,  saying,  "Will 
accept  on  terms  offered,  letter  In  full  today." 
This  letter  has  been  set  out  In  full  In  this 
opinion,  and  In  It  may  be  found  this  state- 
ment: 

"Confirming  my  telegram  of  this  date,  beg  to 
advise  that  we  will  want  the  loan  requested, 
some  time  between  now  and  June  30tb.  I 
am  expecting  in  the  mail  to-day  $10,000  that 
is  to  be  advanced  on  the  interest  in  ttie  estate, 
and  the  contract  with  Nir.  and  Mrs.  Harding 
is  ready  to  be  signed  as  soon  as  the  deposit 
of  $1,500  is  forwarded,  which  will  be  done  as 
soon  as  this  money  is  received.  Mr.  and  Mrs. 
Harding  arranged  their  differences  by  an  agree- 
ment whereby  Mrs.  Harding  will  receive  one- 
third  of  the  purchase  money  in  lieu  of  her 
dower  rights.  This  disposes  of  her  objection 
to  signing,  and  under  the  contract  which  both 
will  sifm.  they  will  give  a  deed  not  later  than 
June  30th. 

"We  have  condnded  to  ask  for  a  loan  of  $8,- 
000,  and  will  take  a  loan  for  that  amount  if 
yon  and  Mr.  McColgan  will  advance  that  snm." 

As  stated  in  the  plalntifTs  testimony,  Mr. 
McColgan  would  not  take  a  loan  on  the  farm 
for  more  than  $0,000,  and  the  matter  of  a 
loan  of  $7,500  was  then  taken  up  with  Mr. 
Kntter,  and  be  agreed  to  make  a  loan  at  that 
amount  This  fact  was  first  communicated 
to  Captain  Power  by  letter  of  June  12th,  and 
was  thereafter  more  fully  discussed  on  the 
occasion  of  a  visit  of  the  defendant  to  the 
office  of  the  plaintiff  wlien  Mr.  Packer  says 
that  he  agreed  to  accept  the  loan  subject  to 
"a  commission  of  6  per  cent  for  securing 
the  loan,  and  title  fee  and  examining  the 
title  and  Interest  at  6  per  cent" 

It  wHI  t>e  recalled  that  the  defendant  had 
said  in  his  letter  of  June  2d  that  he  would 
want  the  money  between  that  date  and  the 
30th  of  June,  and  as  the  plaintiff  had  not 
beard  from  him  at  the  date  of  his  letter  of 
July  9th,  he  wrote  him  calling  his  attention  to 
the  fact  that  he  was  holding  it  for  him,  and 
had  been  holding  It  for  him  since  the  middle  of 
June,  and  that  he  was  charging  him  Interest 
on  same  from  the  time  the  defendant  told  him 
he  would  want  it  There  was  nothing  said 
in  the  letter  about  commission,  nor  was  It  at 
that  time  known  by  the  plaintiff  that  the 
loan  was  not  to  be  accepted.  In  reply  to  this 
letter  the  defendant  wrote  on  July  12th  say- 
ing: 

"I  have  decided  that  the  time  is  evidently 
not  propitious  and  will  drop  the  whole  negotia- 
tions for  the  present  Of  course,  I  realize  that 
I  have  kept  your  money  waiting  for  investment 
and  win  meet  the  interest  charge." 

It  was  not  until  the  plaintiiTs  letter  of  July 
22d,  in  reply  to  defendant's  letter  of  the  12tli, 
that  the  defendant  was  called  upon  to  pay 
commissions,  and  after  writing  two  other  let- 
ters the  plaintiff  received  a  letter  from  the 
defendant  dated  September  6th,  refusing  to 
pay  said  commissions,  although  be  had,  on 
July  12tb,  recognized  it  seems  an  obligation 
resting  upon  him  to  pay  interest  on  the  mon- 
ey that  he  had  kept  waiting  for  such  invest- 
ment strongly  Indicating,  at  least,  that  he 
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knew  tbe  money  bad  been  obtained  for  suCh 
loan,  and  that  It  was  being  beld  for  Mm. 

Tbe  plaintiff,  as  both  he  and  Butter  testi- 
fied, procured  tbe  loan;  that  Is,  tbe  amount 
of  money  that  tbe  plaintiff  desired  as  a  loan, 
which  tbe  defendant  had  agreed  to  accept, 
and  held  such  amount  for  tbe  defendant  until 
July  12th,  when  told  by  Parker  that  the  nego- 
tlatlons  were  off. 

In  tbe  case  of  Olenn  ft  Co.  t.  Davidson,  87 
Md.  366,  where  the  action  was  brought  to  re- 
cover broker's  commissions  for  the  negotia- 
tion of  a  loan,  this  court  said : 

"A  broker  who  fuUy  discbarges  his  duty,  and 
performs  all  that  he  undertook  to  do,  is  entitled 
to  recover  for  his  services,  without  regard  to 
the  fact  whether  such  services  were  beneficial, 
or  of  value  to  his  employer."  Eimberly  v.  Hen- 
derson. 29  Md.  612;  Schwartze  ▼.  Yearly,  31 
Md.  270. 

The  evidence  of  the  plaintiff,  we  think,  has 
sufficient  probative  force  tending  to  show  the 
plaintiffs  right  to  recover,  to  warrant  Its 
submission  to  the  Jury. 

We  will  therefore  reverse  tbe  Judgment  of 
the  court  below. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant. 


CONSOI/IDATBD  GAS  ELECTRIC  LIGITT 
&  POWE3R  CO.  OF  BALTIMORE  v.  MAY- 
OR AND  CITY  COUNCIL  OP  BALTI- 
MOBB.     (No.  66.) 

(Court  of  Appeals  of  Maryland.    Feb.  0,  1016.) 

Ejlectricitt  ®=39(1)— Pbivileoks  of  Coufa- 
jiiEs— Lkask  ob  Space  m  Conddit— "Ex- 
pense." 

A  provision  in  a  lease  of  space  for  electric 
wires  in  a  municipal  conduit  system  that,  if  tbe 
lessor  should  require,  without  the  consent  of 
tbe  le£.see,  the  latter  to  shift  its  cables  and  wires 
from  one  act  of  ducts  to  another,  one-balf  of 
the  expense  thereof  should  be  borne  by  the  city, 
the  "expense"  includes  the  cost  of  additional  ca- 
ble and  wires  made  necessary  by  enlarging  tbe 
manholes  or  changing  to  another  conduit  which 
did  not  benefit  the  lessee,  even  though  such  ca- 
bles and  wires  remained  assets  of  tbe  lessee  and 
part  of  its  physical  valuation. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  $4;  De&  Dig.  (S=99(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Expenses.] 

Appeal  from  Baltimore  City  Court;  James 
P.  Gorter,  Judge. 

"To  be  offldally  reported." 

Action  by  the  Consolidated  Gas  Electric 
Li(;ht  ft  Power  Company  of  Baltimore  against 
the  Mayor  and  City  Council  of  Baltimore. 
Judgment  for  the  plaintiff  for  the  amount 
wliich  defendant  admitted  to  be  due,  and 
plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON, 
UKXEB,  STOCKBRIDGE,  and  CONSTA- 
BLE, JJ. 


E.  M.  Sturtevant  and  Raynumd  S.  WQ- 
lianis,  both  of  Baltimore,  for  appellant.  B«a- 
Jamin  H.  McKlndless,  Asst  City  SoL.  of 
Baltimore  (S.  S.  Field,  City  SoL,  of  Balti- 
more, on  tbe  brief),  for  appellee. 

PATTISON,  J.  On  the  26th  day  of  Octo- 
ber, 1903,  the  electrical  commission  for  the 
city  of  Baltimore  leased  unto  the  EHectrlc 
Light  &  Power  Company,  the  predecessors 
of  the  appellant  company,  duct  space  for  its 
cables  and  wires  In  tbe  conduit  system  con- 
structed in  the  streets  of  the  city  by  the 
electrical  commission.  Upon  the  execution 
of  the  lease  the  lessee  placed  its  cables  and 
wires  in  the  ducts  so  rented  by  It,  and  used 
the  same  in  supplying  light  and  power  to  its 
patrons  or  customers  throughout  tbe  city. 
Since  the  execution  of  the  lease  some  of  the 
cables  and  wires  of  the  lessee  have,  at  differ- 
ent times,  been  shifted  from  the  positions  or 
ducts  In  which  they  were  originally  placed 
to  other  ducts  upon  the  order  of  the  lessor, 
but  the  frequency  with  whidi  this  has  been 
done  is  not  disclosed  by  the  record.  In  this 
case,  however,  we  are  only  concerned  with 
the  shlftingB  that  were  made  under  tbe  or- 
ders of  August  15,  1912,  and  February  3, 
1913.  niese  orders  were  signed  by  Geonce 
W.  Wennagel,  a  representative  of  the  lessor, 
and  approved  by  Raleigh  C!l  Thomas,  chief 
engineer  of  the  electrical  commisslMi.  On 
July  30, 1912,  W.  P.  Beyerle,  a  representative 
of  the  lessee,  wrote  Mr.  Thomas  saying: 

"Will  you  please  issue  this  company  an  order 
to  rearrange  our  cables,  at  the  expense  of  the 
electrical  commission,  in  manholes  as  listed  be- 
low, on  account  of  the  alterations  which  have 
been  recently  made." 

In  the  list  mentioned  is  the  manhole  at 
Baltimore  and  Sharp  streets.  In  reply  to 
this  letter  Mr.  Thomas  wrote  Mr.  Beyerle^ 
saying: 

"As  regards  the  recently  reconstructed  mas- 
boles  located  Baltimore  and  Sharp  streets, 
*  *  *  yon  are  hereby  reqtuested  and  authorizr 
ed  to  proceed  with  the  work  of  rearranginK  your 
cables  contained  therein  to  conform  to  tbe  alter- 
ed conditions.  Under  the  terms  of  your  lease 
one-half  of  the  expense  connected  with  these 
changes  will  be  paid  by  the  city." 

On  August  16,  1912,  an  order  of  tliat  date 
was  forwarded  to  the  appellant,  and  is  as 
follows: 

"Please  rearrange  your  caUe  lay-out  in  tbe 
manhole  located  at  Baltimore  and  Sharp  street, 
to  conform  to  the  altered  conditionB,  as  per  onr 
letter  of  August  2,  1912." 

On  S^bruary  8,  1913,  Mr.  TItcHnas  again 
wrote  to  Mr.  Beyerle,  saying: 

"In  order  to  permit  of  the  construction  of  the 
recreation  pier  at  the  foot  of  Broadway.  I  sin 
sending  you  an  order  authorizing  you.  subject  to 
the  terms  of  your  lease  and  to  the  supervision 
of  this  department,  to  transfer  your  equipment 
from  the  conduits  which  must  be  immediately 
abandoned  on  the  south  side  of  Thames  street  be- 
tween the  junction  boxes  located  at  the  south- 
west and  the  northeast  corners  of  Broadway  to 
the  new  conduits  just  completed  which  connect 
the  same  two  holes  via  the  north  side  of  Thames 
street" 
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With  this  letter  was  indoeed  the  order  ot 
]Pebniary  S,  1913,  which  Is  as  foUows: 

"Please  transfer  yoar  eqaipmeiit  from  the  con- 
duits on  the  south  side  of  Thames  street,  be- 
tr^veen  the  southwest  and  the  northeast  corners 
of  Broadway  to  the  new  conduits  on  the  north 
side  of  Thames  street,  between  the  same  points, 
to  permit  of  the  construction  of  the  recreation 
pier  at  the  foot  of  Broadway." 

After  receiving  the  above  orders  the  ap- 
pellant proceeded  to  comply  with  them,  and 
-when  the  work  was  completed,  the  app^ant. 
In  accordance  with  the  lease,  as  they  cmi- 
stmed  it,  sent  to  the  appellee  for  payment  a 
bill  for  one-half  of  the  amount  expended  for 
labor  and  material  used  In  making  the 
changes  and  ablftings  at  each  of  the  above- 
named  places.  The  bills  as  presented  to  the 
appellee  contained  items  of  charges  for  ca- 
ble, wire,  copper,  and  lead  sleeves,  solder, 
gasoline,  waste,  candles,  paste,  tape,  cement, 
rope,  eta 

The  appellee  on  March  26,  1914,  wrote  to 
the  appellant  company,  and  in  speaking  of 
the  bill  ot  expenses  for  the  shifting  of  the 
cable  at  Baltimore  and  Sharp  streets  said: 

"This  charge  is  correct,  except  for  the  itnins 
for  cable  nsed.  When  these  are  eliminated  and  a 
properly  revised  bill  rendered,  we  will  pass  same 
for  payment" 

— and  in  respect  to  the  bill  of  expenses  for 
the  Thames  and  Broadway  stre^  shifting, 
said: 

"The  charge  for  cable  installed  and  credit  for 
old  cable  recovered  should  be  eliminated.  When 
this  is  done,  the  bill  will  be  put  through  for 
prompt  payment." 

The  appellant  declined  to  eliminate  these 
dlspnted  items  from  the  bills,  and  the  ap- 
pellee refused  to  pay  the  aame,  because,  as 
stated  by  the  only  witness  who  attempted  to 
give  a  reason  therefor,  the  cable  and  wire 
were  "an  asset  of  the  Consolidated  Gas  Com- 
pany, and  a  part  of  their  physical  valua- 
tion.'' Tlie  appellee  offered  to  pay  the  bills 
with  said  items  eliminated ;  and,  when  suit 
was  instituted  by  the  appellant,  the  appellee 
paid  into  court  the  amount  of  said  bills,  less 
the  disputed  Items,  and  at  the  trial  of  the 
case  below,  the  court,  sitting  as  a  Jury,  ren- 
dered a  verdict  in  favor  of  the  plalntlft  for 
the  sum  of  $S0.63,  the  amount  of  said  Ulls, 
less  the  disputed  charges,  and  upon  this  ver- 
dict a  judgment  was  entered.  It  is  from  that 
judgment  that  this  appeal  was  taken. 

The  sole  question  before  us  on  this  appeal 
is  whether  or  not,  under  the  lease,  the  appel- 
lee was  to  pay  for  any  part  of  the  addition- 
al cable  and  wire  used  in  the  changes  and 
shifts  made  upon  the  orders  of  the  appellee, 
at  the  places  mentioned.  The  provision  of 
the  lease  upon  which  the  determination  of 
this  question  depends  is  as  follows: 

"That  if  at  any  time  or  times  hereafter  the 
lessor  shall,  without  the  assent  of  the  lessee,  re- 
quire the  lessee  to  shift  its  cables  and  wires  or 
any  part  or  parts  thereof  from  one  set  of  ducts 
to  another,  in  said  municipal  conduit  works, 
one-haif  of  the  expense  thereof  shall  be  borne 
and  paid  by  the  mayor  and  city  council  of  Bal- 
timara." 


The  bills  roidered  to  the  appellee  for  the 
work  and  material  used  at  Baltimore  and 
Sharp  streets  amounted  to  $119.66,  one-half 
of  which  was  $59.83.  To  this  amount  waa 
added  $S.98,  or  one-half  of  10  per  cent,  for 
supervision,  office  expense,  and  use  of  tools, 
making  a  total  of  $u8.83,  the  amount  claim- 
ed by  the  appellant  to  be  due  and  owing  by 
the  city  tinder  the  lease.  The  disputed 
items  in  this  bill  consisted  of  7  feet  of  cable 
valued  at  $S.66,  22  pounds  of  wire  valued  at 
$3.72,  26  feet  and  2  inches  of  No.  8  arc  ca- 
ble valued  at  $7.46,  4  feet  of  cable  valued  at 
$1.36,  making  a  total  of  $21.20.  This  amount, 
deducted  from  the  total  amount  of  the  bill, 
left  $98.46.  One-half  of  this  amount  ($49.23), 
together  with  the  sum  of  $1.92,  or  one-half 
of  10  per  cent,  for  supervision,  office  expense, 
etc.,  amounted  to  $04.15,  which  the  appellee 
conceded  to  be  owing  by  It  The  difference  in 
the  amounts  claimed  to  be  owing  was  $11.66. 
The  items  of  debit  and  credit  that  were  ask- 
ed to  be  eliminated  from  the  bill  rendered 
the  appellee  for  work  and  material  used  in 
the  Thames  and  Broadway  Street  transac- 
tion are  as  follows: 

'  Value  Material  Used. 

Value  of  Cable  Installed: 

97'  S"  500,000  S.  C.  P.  ft  L.— 240V. . .  $48  77 

44'  6''  No.  8  Ar«cable 11  79 

46  lbs.  350,000  S.  C.  M.  wire 6  90 

$62  46  ■ 

Value  of  Good  Cable  Recovered: 
61'  6"  600,000  S.  C.  P.  &  L.-240V. .  $27  68 

18  lbs.  350,000  S:  C.  S.  M.  wire 2  70 

20'  Are  cable 5  80 

Value  junk  cable  returned 2  76 

$38  44 

The  balance  of  the  bill  amounted  to  $48.- 
15,  one-half  of  which,  $24.08,  together  with 
$2.40,  the  dty'B  part  of  the  expense  for  su- 
pervision, etc.,  amounted  to  $26.48.  The 
amount  that  the  appellant  claimed  that  the 
city  was  owing  on  this  work  was  $39.07. 
The  difference  in  the  amount  said  by  the 
parties  to  be  owing  was  $13.22.  In  this  con- 
nection, however,  it  is  stated  in  the  api>el- 
lant's  brief  that  "upon  the  determination  of 
this  case  rests  the  settlement  of  a  large  num- 
ber of  billa"  The  shifting  of  the  cable  and 
wires  at  Baltimore  and  Sharp  streets  iiecame 
necessary  because  of  the  enlargement  of  the 
manhole  by  the  city.  The  enlargement  was 
made  by  extending  both  its  south'  and  east 
walls.  While  this  work  was  being  done  the 
cables  were  hung  upon  supports  temporarily 
constructed  In  the  manhole,  and  when  the 
new  walls  were  completed,  the  cable  and 
wires  were  cut,  spliced,  and  placed  upon 
hangers  attached  to  the  new  wails.  As  the 
hole  was  enlarged  and  the  circumference  in- 
creased, more  cable  and  wire  was  requir- 
ed because  of  the  enlargement.  Additional 
cable  and  wire  were  also  made  necessary  be- 
cause of  the  loss  in  cutting  and  splicing  the 
cable,  as  was  explained  by  one  of  ttie  wit- 
nesses, who  stated  that: 
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"Yon  always  lose  a  certain  amount  of  cable 
in  cutting  it;  for  instance,  in  malting  a  splice 
jruu  have  to  cut  back  your  lead  a  certain  dis- 
tance, and  when  you  cover  that  cable,  you  must 
cut  the  lead  off  so  that  you  can  seal  it  up." 

The  record  discloses  that  the  shifting  of 
the  cable  and  wires  in  the  manhole  in  no 
wise  benefited  the  appellant  company,  "as  it 
worked  just  as  good  before  as  after  ttie  new 
cable  was  put  in"  and  resulted  in  no  addition^ 
al  profit  to  the  company.  The  shifting  of  the 
cable  at  Thames  and  Broadway  streets  was 
made  necessary  by  reason  of  the  building  of 
the  dty  recreation  pier,  as  shown  by  the 
letter  of  Mr.  Thomas  to  the  appellant  of 
February  3,  1913,  in  which  he  says: 

"In  order  to  permit  of  the  construction  of  the 
recreation  pier  at  the  foot  of  Broadway,  I  am 
sending  you  an  order  •  •  *  to  transfer  your 
equipment  from  the  conduits  which  must  be  im- 
mediately abandoned  on  the  south  side  of  Thames 
street  between  the  junction  boxes  located  at  tiie 
southwest  and  the  northeast  corners  of  Broad- 
way to  the  new  conduits  just  completed  which 
connect  the  same  two  holes  via  the  north  side  of 
Thames  Street" 

The  appellant  was  required  by  the  order 
of  the  city  to  remove  its  cable  and  wires 
from  the  conduits  in  which  they  were  then 
located  to  the  new  conduits  which  had  been 
recently  completed  by  the  city,  and  to  avoid 
cutting  off  the  service,  it  allowed  the  cable 
and  wires '  to  remain  as  they  were  In  the 
old  conduits  until  they  bad  placed  the  cables 
'  and  wires  In  the  new  ones,  and  then  removed 
the  cable  and  wires  from  the  old  ones.  It 
Is  not  shown  by  the  record  that  the  appel- 
lant was  at  all  benefited  by  the  shifting  of 
said  cable  and  wires,  although  the  cables 
and  wires  may  have  been  lengthened.  The 
city  was  charged  for  one-half  ot  the  cable 
and  wire  that  was  placed  In  the  new  con- 
duits, and  was  allowed  a  credit,  at  the  same 
price  per  foot  or  pound,  for  one-half  of  the 
cable  and  wire  that  was  removed  from  the 
old  conduits.  The  quantity  of  cable  and 
wirft  placed  In  the  new  being  greater  than 
the  cable  and  wire  In  the  old,  the  city  was 
called  upon  to  pay  one-half  of  the  cost  of 
such  excess,  which  it  refused  to  pay. 

In  the  two  above-mentioned  cases  the  shift- 
ing of  the  cable  and  wires  were  not  made 
with  the  assent  of  the  appellant  company, 
and  under  the  lease  "one-half  of  the  ex- 
pense thereof"  was  to  be  borne  by  the  mayor 
and  (4ty  council  of  Baltimore.  Therefore, 
we  are  to  determine  what  Is  to  be  Included 
within  the  term  "expense."  The  city  con- 
tends that  the  cost  of  the  additional  cable 
and  wires  is  not  to  be  included  within  this 
term,  because  the  cable  and  wires  are  an  as- 
set of  the  company  and  a  part  of  its  physi- 
cal valuation,  although  its  liability  for  the 
paj'ment  of  all  other  material,  including 
solder,  sleeves,  etc.,  as  well  as  the  labor 
used  in  connection  with  the  Installation  of 
the  same  Is  conceded  by  It  This  is  not,  we 
tlilnk,  the  proper  test  to  be  applied  In  deter- 
mining the  question  as  to  what  was  intended 


by  the  parties  to  the  lease  to  be  indnded 
within  the  term  "exjpense."  It  was  oontem- 
plated  by  them,  at  the  time  of  the  execntioD 
of  the  lease,  that  It  would  be  necessary  to 
change  or  shift  the  cable  and  wires  of  the 
company  from  time  to  time  to  conform  to 
the  changes  and  conditions  In  the  municipal 
conduit  system,  and  that  in  making  such 
shlftings  or  changes  the  company  would  not 
at  all  times  be  benefited  thereby,  and  when 
not  so  benefited  it  would  not  be  willing  to 
make  such  shlftings  at  its  own  expense.  It 
was,  we  think,  because  of  this  fact  that  the 
lease  provides  that  the  expenae  shall  be 
borne  equally  by  the  dty  and  the  company, 
and  we  think,  in  such  cases,  the  expense  in- 
cludes the  cost  of  the  additional  cable  and 
vTlre  If  any  are  used  in  making  such  shlft- 
ings. The  court  below  granted  the  prayers 
of  the  appellee,  which  were  based  npon  this 
contention  as  we  have  stated  it,  and  reject- 
ed the  prayer  of  the  appellant  The  court 
erred,  we  think,  In  so  ruling,  and  because  of 
which  we  will  reverse  the  Judgment  of  the 
court  below. 

Judgment  reversed  and  new  trial  award- 
ed, with  costs  to  the  appellant. 


DAWSON  V.   AEERS  et  aL     (No.   105.) 
(Court  of  Appeals  of  Maryland.    Jan.  14.  191ft.) 

WlIXS   «=»686(3)   —   TSSTAJUENIABT    TBUST  - 

Vestino  of  Estatb. 

Where  testatrix's  will  devised  property  to 
her  sister  in  trust  for  "all  the  children  of  my 
brother"  to  use  for  their  Bupp<^t  and  education 
until  "the  time  arrives  when  there  shall  be  no 
child  of  my  •  •  •  brother  •  •  •  livins 
and  under  21,"  when  the  trust  should  terminate 
and  the  estate  vest  in  the  child  or  children,  two 
children  of  the  brother,  each  over  21  years  and 
his  only  children,  were  entitled  to  the  estate, 
though  the  brother  was  yet  living,  the  gift  be- 
ing one  to  a  class  and  vesting  subject  to  ib 
subsequent  opening  to  let  in  any  child  of  the 
brother  bom  previous  to  the  trust's  termination. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1634,  1635;    Dec.  Dig.  ®=>686(3).] 

Appeal  from  Circuit  Court  of  Baltimoie 
City ;   John  J.  Dobler,  Judge. 

Bill  by  Louise  I>eonora  Akers  and  another 
against  Leonora  Akers  Dawson,  Trustee,  eta 
From  a  decree  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKB,  THOMAS,  PATTISON,  URNEB. 
STOCKBRIDGEI,  and  CONSTABLE,  JJ. 

Floyd  J.  Kintner  and  John  PhlUp  Hill, 
both  of  Baltimore,  for  appellant  John  Hai- 
ry Skeen,  of  Baltimore,  for  appellees. 

BURKE,  J.  Albert  W.  Akers  died  in  Bal- 
timore dty  in  November,  1899,  leaving  a  last 
will  and  testament  dated  November  12,  ISSis 
whidi  was  admitted  to  probate  in  the  or- 
phans' court  of  Baltimore  dty,  and  letters 
testamentary  were  granted  by  that  court  to 
Charles  E.  Hill,  the  executor  named  in  the 
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wllL  Hie  estate  has  l>een  fnlly  settled  in  the 
orphans'  court  The  testator  created  two 
tjrusts  by  his  will,  and  the  executor  trans- 
ferred and  delivered  to  the  trustee  named  In 
tbe  will  the  property  constituting  the  trust 
estate. 

The  trust  created  by  the  third  clause  of 
tbe  will  gives  rise  to  the  question  presented 
by  this  appeal.  That  clause  is  here  tran- 
scribed: 

"I  give,  devise  and  bequeath  to  my  sister, 
I.<eonora  A.  Akers,  in  trast  for  the  use  and  bene- 
tit  of  all  the  children  of  my  brother,  Harry  B. 
Akers,  one  undivided  third  part  of  all  my  prop- 
erty and  estate,  my  said  sister  to  collect,  as 
trustee,  the  rents  and  income  of  that  one-third 
part  and  after  deducting  therefrom  the  taxes 
and  expenses  on  or  growing  out  of  said  one- 
third  part;  to  use  and  api)ly  the  balance  re- 
maining for  tbe  support,  maintenance  and  edu- 
cation of  said  children  or  child  (if  at  any  time 
there  be  only  one)  until  the  time  arrives  when 
there  shall  be  no  child  of  my  said  brother 
Harry's  living  and  under  twenty-one  years  of 
age,  at  which  time  the  said  trust  created  by 
this  third  clause  of  my  will  shall  cease  and  the 
said  one-third  part  of  my  property  and  estate 
shall  vest  in  and  belong  absolutely  to  the  child 
or  children  and  the  issue  per  stirpes  of  any  de- 
ceased child  of  my  said  brother  Harry's,  the 
issue  to  stand  in  the  place  of  the  deceased  child 
and   receive  that  child's  portion." 

Harry  B.  Akers  was  married  In  18S8,  and 
be  and  bis  wife,  Margaret  Eugenia  Akers, 
are  both  IlTlng.  At  the  time  of  the  death  of 
tbe  testator  Uarry  B.  Akers  had  two  cblldren, 
aged  about  4  and  9  years,  respectively.  These 
children  are  still  living,  and  each  is  over  21 
years  of  age,  and  are,  we  understand,  his 
only  children.  They  filed  the  present  tdU  on 
May  4,  1915,  in  tbe  circuit  court  for  Balti- 
more city  In  which  they  claimed,  upon  the 
facts  stated,  that  the  trust  created  by  tlie 
third  clause  of  the  wiU  bad  terminated,  and 
that  the  said  trust  estate  in  the  bands  of  the 
trustee  should  be  distributed  and  conveyed 
to  them  absolutely  la  equal  shares  In  accord- 
ance with  the  will.  Hie  prayers  of  tbe  bill 
were: 

"(1)  That  this  court  should  take  jurisdiction 
in  the  premises. 

"(2)  That  this  court  should  decree  that  the 
said  trust  has  come  to  an  end. 

"(.3)  That  this  court  should  require  the  said 
trustee  to  render  a  complete  accounting  of  her 
administration  of  her  trust,  from  the  begin- 
ning thereof  up  to  the  date  of  her  discharge,  and 
as  affecting  all  the  property  of  said  Albert  W. 
Akers  with  which  she  is  chargeable  as  trustee 
for  your  orators. 

"(4)  That  this  court  should  decree  a  distribu- 
tion and  conveyance  by  said  trustee  to  your 
orators  in  equal  shares  of  the  trust  estate  with 
which  said  trustee  is  chargeable,  in  accordance 
with  the  terms  of  said  will,  free,  clear  and  dis- 
charged from  said  trust." 

Tbe  trustee  in  her  answer  to  tbe  bill  admit- 
ted the  facts  therein  stated,  and  expressed 
her  willingness  to  render  an  account  of  the 
tnut  estate,  and  averred  that  she  had  omit- 
ted to  file  a  bond  and  administer  tbe  trust 
under  tbe  jurisdiction  of  the  court  solely 
from  a  motive  of  economy  for  the  benefit  of 
tbe  cestuis  que  trustent.  She  submitted  the 
matters  of  the  trust  to  tbe  Jurisdiction  of  the 


court,  and  stated  her  wQllngnieas  to  file  such 
bond  as  the  court  might  reqtilre.  The  an- 
swer, however,  asked  that  the  bill  be  dis- 
missed. In  so  far  as  It  prayed  tbe  court  to 
decree  that  the  trust  had  terminated,  and 
that  a  distribution  of  the  fund  of  the  trust 
estate  should  now  be  made.    It  alleged: 

"That  she  is  advised  that  by  a  true  construc- 
tion of  the  will  of  Albert  W.  Akers,  referred  to 
in  said  complaint,  a  copy  of  whicb  is  filed  with 
said  bill  in  this  cause  as  plaintiffs'  'Exhibit  A.' 
Harry  B.  Akers,  the  father  of  tbe  plaintiffs  be- 
ing now  alive,  the  trust  created  in  said  will  for 
the  use  of  all  the  children  of  said  Harry  B. 
Akers  has  not  come  to  an  end  and  tbe  defend- 
ant cannot  by  the  terms  of  said  will  make  a  di»- 
tribution  to  the  plaintiffs  daring  the  lifetime  of 
said  Harry  B.  Akers,  as  in  said  bill  prayed." 

If  the  trust  created  by  the  third  clause 
of  the  will  of  Albert  B.  Akers  has  terminated, 
it  is  conceded  that  the  appellees  are  entitled 
to  the  property  constituting  the  trust  But 
it  is  apparent  from  the  allegations  of  the 
bill  and  answer  that  there  are  conflicting 
views  as  to  the  true  interpretation  of  the 
will.  Has  the  trust  terminated?  The  an- 
swer to  this  question  must  be  found  In  tbe 
language  of  the  wiU.  Just  as  the  testator 
has  written  the  will  It  must  stand.  What  he 
meant  to  say  must  be  gathered  from  what  be 
did  say  therein,  as  viewed  from  the  stand- 
point be  then  occupied,  and  what  be  did  say 
In  tbe  will  considered  In  the  light  of  estab- 
lished legal  principles,  must  solve  tbe  ques- 
tion before  us. 

The  gift  is  to  Leonora  A.  Akers,  in  trust, 
"for  the  use  and  benefit  of  all  tbe  cblldren  of 
my  brother,  Harry  B.  Akera."  The  duration 
of  the  trust  as  fixed  by  tbe  testator  Is  the 
time  "when  tbere  shall  be  no  child  of  my 
said  brother  Harry's  living  and  under  twenty- 
one  years  of  age,"  at  which  time  he  declared 
tbe  trust  should  cease  and  the  distribution  of 
the  property  made  in  accordance  with  the 
terms  of  tbe  wlU.  It  is  therefore  a  gift  to  a 
class  of  persons,  and  the  mere  use  of  the 
word  "all"  preceding  the  word  "chlldreu" 
does  not  change  the  legal  eSect  of  tbe  rule 
applicable  to  gifts  of  this  cliaracter.  In  re 
Denlinger's  Estate,  170  Pa.  104,  32  AtL  ST4; 
Appeal  of  Hunt  et  aL,  133  Pa.  2G0,  18  Aa 
548,  19  Am.  St  Rep.  640. 

It  Is  said  In  30  American  &  English  Ency- 
clopedia of  Law,  719,  that: 

"A  class  gift  may  be  defined  as  a  gift  to  a 
number  of  persons  not  named,  who  are  included 
and  comprehended  under  the  same  general  de- 
scription and  who  bear  a  certain  relation  to 
the  testator.  *  *  *  As  a  general  rule,  in 
cases  of  a  devise  to  a  class,  the  members  of  the 
class  are  to  l>e  ascertained  upon  the  death  of 
tbe  testator,  since  a  will  ttsiuUly  speaks  from 
that  day.  This  rule,  however,  is  not  unyielding, 
and  where  a  contrary  intention  is  indicated  in 
the  will,  such  intent  is  adopted  and  enforced." 

In  Thomas  v.  Ontomas,  149  Ma  426,  51  & 
W.  Ill,  73  Am.  St  Bep.  405,  It  is  said: 

"Where  a  legacy  is  given  to  a  class  of  in- 
dividuals in  general  terms,  as  to  the  children  or 
grandchildren  of  a  person  named,  and  no  period 
IB  fixed  for  the  distribution,  the  time  for  dis- 
tribution  will  be   the   death   of   the   testator. 
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Vin«r  T.  Franda,  2  Cox  C.  O.  1910;   Devigme 
▼.  Mello,  1  Bro.  C.  C.  537 ;  2  Jarman  «n  WiUa 

(6th  Ed.)  1010,  and  cases  dted. 

"Under  this  rule  children  born  or  begotten 
prior  to  and  in  esse  at  Che  time  of  the  death 
of  the  testator,  will  be  entitled  to  share  in  the 
distribution,  but  those  living  at  the  execution 
of  the  will  who  die  before  tne  testator  are  ex- 
cluded. 

"But  where  the  distribution  is  by  the  terms 
of  the  will  deferred  to  some  time  after  the  tes- 
tator's death  the  gift  will  embrace  not  only  all 
the  children  or  members  of  the  class  living  at 
the  death  of  the  testator,  but  all  those  who  shall 
subsequently  come  into  existence  and  are  liv- 
ing at  the  time  designated  for  the  distribution. 

"If  the  bequest  is  a  present  bequest  the  bene- 
ficiaries who  are  in  esse  at  the  death  of  the 
testator  will  take  vested  interests  in  the  fund, 
but  subject  to  open  and  let  in  after-bom  children 
who  shall  come  into  being  and  belong  to  the 
class  at  the  time  appointed  for  the  distribution. 
.  "And  where  the  distribution  is  postponed  until 
Ithe  attainment  of  a  given  age  by  the  children 
the  legacy  will  apply  only  to  those  who  are  liv- 
ing at  the  death  of  the  testator  and  who  shall 
come  into  existence  before  the  first  child  attains 
the  a^e  named,  this  being  the  period  when  the 
fund  is  first  distributable  with  respect  to  any 
member  of  the  class. 

"Where  the  members  of  a  class  take  vested 
interests  in  a  legacy  distributable  at  a  period 
subsequent  to  the  death  of  the  testator,  but  sub^ 
ject  to  open  and  let  in  after-bom  children  they 
take  their  ve.sted  interests  in  their  share*  sub- 
ject to  the  distribution  of  those  shares  as  the 
members  of  this  class  are  increased  by  future 
births,  and  on  the  death  of  any  of  the  children 
previous  to  the  period  for  distribution  their 
shares  will  go  to  their  respective  representa- 
tives.    Tucker  v.  Bishop,  10  N.  Y.  402." 

In  an  elaborate  note  to  this  case,  to  be 
found  in  73  Am.  St  Rep.  413,  In  which 
uuir.y  authorities  are  collected  and  discussed, 
it  Is  said: 

"WQiere  there  is  a  gift  to  children  as  a  class, 
and  the  share  of  each  child  is  made  payable 
on  the  attainment  of  a  given  age,  the  period 
of  distribution  is  the  time  when  the  first  child 
becomes  entitled  to  receive  his  share.  The  gift 
will  apply  to  those  who  are  living  at  the  death 
of  the  testator,  and  to  those  born  before  the 
first  child  attains  the  requisite  age,  and  all 
children  coming  into  existence  after  that  periofl 
are  excluded.  Whitbread  v.  Lord  St,  John,  10 
Ves.  152 ;  Clarke  v.  Clarke,  8  Sim.  59:  Dawson 
V.  Oliver-Massey,  2  Ch.  Div.  753;  Hubbard  v. 
Lloyd,  6  Cush.  [Mass.]  622.  63  Am.  Dec.  55; 
Hundberry  v.  Doolittle,  38  111.  202;  Andrews 
V.  Partington,  3  Brown  Ch.  401.  This  rule  fix- 
ing the  period  of  distribution  at  the  time  the 
fir»t  child  becomes  entitled  to  the  share  is  gen- 
erally denominated  a  rule  of  convenience,  and 
springs  from  the  desire  of  courts  to  include  as 
many  persons  as  possible  within  the  testator's 
t)0uuty  consistent  with  convenience." 

The  testator  in  this  case  has  mentioned 
.the  time  at  which  the  trust  shall  terminate, 
and  has  also  fixed  the  period  for  distribution 
as  the  time  when  there  shall  be  no  child  of 
Harry  B.  Akera  "living  and  under  twenty- 
one  years  of  age."  That  time  has  now  arriv- 
ed, and  the  appellees  are  entitled  to  the  trust 
property.  This  case,  we  think,  falls  within 
the  principle  announced  in  Shotts  v.  Poe,  47 
Mid.  513,  28  Am.  Rep.  485,  and  in  the  cases 


referred  to  above.  In  Shotts  Case,  sapra. 
a  trust  was  created  for  the  use  and  benefit 
of  the  children  of  J<An  Lewis  Shotts  "until 
they  arrive  to  the  a^  of  eighteen  years; 
•  *  •  and  when  each  child  arrives  at 
[that]  age,  the  said  property  to  go  to  my 
son,  John  Lewis  Shotts."  In  that  case,  as 
In  this,  there  were  no  children  bom  between 
the  death  of  the  testator  and  the  period  of 
distribution  fixed  by  the  wlU.  In  construing 
these  trust  provisions  the  court,  speaking 
through  Judge  Alvey,  said: 

"And  as  each  child  attains  the  age  of  eighteen 
years,  hia  or  her  part  of  the  fund  will  cease  to 
be  held  in  trust,  and  will  fall  into  the  general 
fund  for  the  beneBt  of  the  son,  John  lyewis 
Shotts,  the  general  legatee.  The  age  of  eighteen, 
being  the  limit  of  the  trust,  must  be  taken  to  be 
the  age  upon  which  the  fund  was  dpsigncd  Lo  go 
absolutely  to  John  Lewis  Shotts,  the  son.  The 
only  other  Question  is,  whether  the  term  'chil- 
dren,' used  in  the  declaration  of  trust,  includes 
children  of  the  son  that  may  be  born  after  the 
death  of  the  testator?  And  upon  this  question 
there  can  be  no  doubt  whatever.  If  there  be  any 
question  that  may  be  regarded  as  incontrovert- 
ibly  settled,  in  the  construction  of  wills  or  testa- 
mentary papers,  it  is,  that  an  immediate  gift  to 
children,  simpliciter,  without  additional  de- 
scription, means  a  gift  to  the  children  in  ex- 
istence at  the  death  of  the  testator,  provided 
there  be  children  then  in  existence  to  take.  In 
2  Powell  on  Devises,  302,  the  rale,  as  deduced 
from  all  the  cases,  is  stated  thus:  'That  an  im- 
mediate gift  to  children  (L  e.,  immediate  In 
point  of  enjoyment),  whether  of  a  person  living 
or  dead,  and  whether  it  be  to  the  children  sim- 
ply, or  to  all  the  children,  and  whether  there  be 
a  j;ift  over  or  not,  comprehends  the  children 
living  at  the  testator's  death  (if  any),  and  those 
only,  notwithstanding  some  of  the  early  cases, 
which  make  the  time  of  the  making  the  will  the 
period  of  ascertaining  the  objocts.'  To  the  same 
ofTpct  is  the  rule  as  stated  in  1  RedGpld  on 
■Rlilla.  3.S0.  mid  in  1  Boner  on  Legacies,  48,  49; 
and  the  decided  cases  full,v  supuort  the  pronosi- 
tion  thus  laid  down  by  the  text-writers.  Viner 
V.  Francis,  2  Cox,  190;  RaddiSe  v.  Buckley, 
10  Veil.  1U5;  Davidson  v.  Dallas,  14  Ves.  570; 
De  Witt  V.  De  Witt,  11  Sim.  41;  Mann  v. 
Thompson,  Kay,  638.  And  in  this  state,  the  late 
Chancellor  Johnson  fully  adopted  and  applied 
this  rule  of  construction,  as  being  perfectly 
well  settled,  in  Benson  v.  Wrig"ht,  4  Md.  Ch. 
278;  and  there  is  nothing  in  the  case  before 
us  to  exclude  the  application  of  the  rule." 

The  lower  court  by  Its  decree  of  July  16, 
1015,  held  that  the  trust  created  by  the  third 
clause  of  the  will  of  Albert  W.  Akers  had 
ended,  and  that  a  distribution  of  the  prop- 
erty should  be  made  by  the  trustee  to  the  ap- 
pellees free  and  discharged  of  the  trust.  It 
further  adjudged  that  an  account  should  be 
taken  between  the  trustee  and  the  appellees. 
The  trustee  was  directed  to  pay  over  all  mon- 
eys and  property,  and  to  execute  and  ac- 
knowledge the  necessary  conveyances  to  ef- 
fectuate the  decree.  The  costs  of  the  pro- 
ceedings were  directed  to  be  paid  out  of  the 
appellees'  share  of  the  estate.  This  decree 
was  correct,  and  should  be  affirmed. 

Decree  affirmed ;  the  costs  In  this  court  to 
be  paid  by  the  appellant. 
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STATE,  to  Uae  of  CUI/I/EN  et  aL,  t,  NEW 

lORK.  P.  &  N.  K.  CO.    (No.  60.) 
(Court  of  Appeals  of  Maryland.    Feb.  9,  1916.) 
L  Riui.B0AD8  «=»328(1)— iHJurr  on  Tkack— 

Dot  Case. 

A  person  about  to  cross  the  tracks  of  a 
railroad  company  is  bound  under  all  circum- 
stances to  look  and  listen  for  approaching  trains, 
and,  if  the  crossing  is  one  of  more  than  ordinary 
danger  and  the  view  of  the  tracks  is  obstructed 
at  or  near  the  place  of  crossing,  is  bound  to 
stop,  look,  and  listen  before  attempting  to  cross ; 
and  if  he  does  not  do  so  and  in  consequence  is 
injured  by  a  train,  be  will  be  held  to  haye  con- 
tributed to  the  injury  and  cannot  recover. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
C!ent  Dig.  |{  1057,  1000,  1069;   Dec.  Dig.  «=» 
828(1).] 
2.  Railboads  «=3348(6)— AcciDBNT  at  Ckobs- 

IMO — SUFFICMNCY  OF  BVIDKNCK — OONTBIBU- 
TOBT   NeOLIOENCS. 

Evidence  in  a  suit  for  damages  for  the  use 
of  the  widow  and  infant  child  of  deceased  al- 
leged to  have  been  killed  on  defendant's  cross- 
ing as  a  result  of  defendant's  negligence,  held 
to  show  the  decedent's  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Omt.  Dig.  U  1144,  1149;  Dec/Dig.  «=>348(6).] 

8.  Railboads  4=>336(1)— Accident  at  Cbobs- 

IN  a  —  CONTBIBUTOBY  '  NkOUOENCK  —  BXOOT> 
KBY. 

Even  though  the  defendant  railroad  was 
negligent  in  running  down  and  killing  deceased 
on  its  crossing,  his  beneficiaries  would  not_  be 
entitled  to  recover,  where  he  had  been  guilty 
of  contributory  negligence  in  entering  upon  the 
tracks. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  i  1084;    Dec.  Dig.  <»»385(1).] 

4.  Railboads  «=>338— Accident  at  Cbossinq 
— "Neolioenck  in  the  Thibd  Deoree." 
"Negligence  in   the   third   degree"   presup- 
poses that  the  employie  of  the  defendant  raU- 
road  knew,  or  by  the  use  of  due  care  could  have 
known,  of  the  peril  in  which  the  injured  person 
had,  by  his  own  negligence,  placed  himself  on  the 
track,  and  that  they  either  knew  or  could  have 
faiown  of  that  peril  in  time  to  avert  the  injury. 
[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  SS  1096-1099;    Dec.  Dig.  ®=>338. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ncsligeocc] 
6.  Railboads  «=»S48(l)— Injubt  at   Cboss- 

IRO — NBOLIOBNCK— BUBDEN  OF  PbOOF. 

Where  it  appeared  that  deceased  was  guilty 
of  contributory  negligence  in  attempting  to  cross 
the  defendants  tracks,  the  burden  was  shifted 
to  his  twnefldaries  to  show  that  the  defendant's 
employes  were  guilty  of  negligence  in  not  avoid- 
ing  the  accident,  notwithstanding  such  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1117;   De&  Dig.  «=»346(1),] 

6.  RAUJiOADs  <s=>348(l)— Accident  at  Cboss- 
INO  —  Sufficiency  of  Bvidencb  —  Neoli- 
qence  in  the  Thibd  Degree. 

Evidence  in  an  action  for  the  death  of  one 
killed  while  crossing  defendant's  track,  held  not 
to  show  the  defendant's  negligence  in  the  third 
degree. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138,  1140,  1141;  Dec.  Dig. 
«=»348{1).] 

7.  Railboads  «=»338— Iwjttbt  at  Crossing— 
Neoliokmob  in  the  Thibd  Deobbe. 

The  doctrine  of  negligence  in  the  third  de- 
gree is  only  applicable  when  the  defendant's  neg- 


ligence in  not  avolAng  the  coaseqtMiKes  of  tbe 
decedent's  negligence  in  going  upon  the  track  is 
the  last  nepligcnce,  and  can  never  apply  when 
the  decedent's  own  act  is  the  final  negligent  act. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (§  1096-1099 ;  Dec.  Dig.  «s>338.] 

Appeal  from  Circuit  Court,  Somerset  Coun- 
ty;  Henry  L.  D.  Stanford,  Judge. 

"To  b«  officially  reported." 

Action  by  the  State  of  Maryland,  to  the 
use  of  Lena  B.  Cnllen,  widow,  and  Emily 
Matilda  CuUen,  infant  child,  of  Frederldc 
CuUen,  deceased,  against  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Ck>mpany. 
Judgment  for  defendant,  and  the  use  plain- 
tiffs  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Alonzo  L.  Miles,  of  Salisbury  (H.  Fillmore 
Lankford,  of  Princess  Anne,  on  the  brief), 
for  appellants.  George  H.  Myers,  of  Prin- 
cess Anne  (Miles  &  Myers,  of  Princess  Anne, 
on  the  brief),  for  appellee. 

PATTISON,  J.  The  appellants,  the  widow 
and  Infant  child  of  Frederick  CuUen,  brought 
suit  against  the  appellee  in  the  dtcuit  court 
for  Somerset  county,  to  recover  damages 
for  the  death  of  the  said  Frederick  Cullen, 
resulting,  as  alleged,  from  the  negligence  of 
tbe  defendant  company. 

On  the  afternoon  of  September  20,  191S, 
Frederick  Cullen,  while  riding  on  a  bicycle 
upon  one  of  the  streets  or  highways  of  the 
town  of  Crisfleld,  Somerset  county,  Md.,  at- 
tempted to  cross  the  tracks  of  the  appellee 
and  was  struck  and  killed  by  one  of  its  mov- 
ing trains.  The  defendant  company  owns 
and  (^)erates  a  branch  road  running  from 
Kings  Creek,  in  Somerset  county,  a  station 
upon  the  main  line  of  its  road,  to  and  through 
the  town  of  Crisfleld.  Its  general  direction 
in  entering  and  passing  through  said  town 
is  from  northeast  to  southwest.  The  place 
at  which  tbe  accident  occurred  was  near  the 
terminus  and  the  yard  of  the  company,  and 
at  such  place  there  was  a  switch  on  the 
southeast  side  of  the  main  track  of  the  de- 
fendant's road,  starting  at  a  point  northeast 
of  said  street  and  extending  across  it  to  a 
point  some  distance  southwest  of  it  On  the 
occasion  of  the  accident  there  was  upon  this 
switch  a  number  of  cars  belonging  to  a  cir- 
cus then  visiting  the  town.  These  cars  were 
on  both  sides  of  tbe  street,  leaving  only  an 
open  space  of  18  or  20  feet,  the  width  of 
the  street,  between  them.  This  was  done  to 
permit  those  traveling  upon  the  street  to 
cross  the  defendant's  tracks  at  this  point 
The  train  by  which  Cullen  was  killed  was 
made  up  of  three  cars,  engine  and  tender, 
and  was  at  tbe  time  of  the  accident  backing 
down  to  the  yard  with  the  tender  at  ths 
head  of  the  train. 

George    Whittlugton,    a    witness    for   the 
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plaintiff,  tesUfled  tbat  Jnst  prior  to  the  time 
the  accident  occurred,  he  was  seated  on  bis 
wagon  upon  said  street  or  highway,  15  or  20 
yards  to  the  southeast  of  said  crossing  await- 
ing the  train  to  pass.  The  train  at  thla  time 
was  moving  slowly  from  the  northeast  to- 
wards the  crossing,  and  the  bell  upon  the 
engine  was  ringing.  It  was  because  of  the 
ringing  ot  the  bell  that  be  had  stopped  to 
await  the  passing  of  the  train.  That  while 
so  waiting,  Cullen  rode  by  him  on  his  bicycle 
going  towards  the  crossing,  and  without  stop- 
ping— 

"he  attempted  to  pass  over,  and  time  he  got  on 
the  crossing  the  train  was  cominz  down  and 
he  come  into  collision,  and  seeing  he  could  not 
rescue  himself  he  tried  to  turn  his  front  wheel, 
and  he  caught  hold,  trying  to  rescue  himself,  he 
caught  hold  of  a  part  of  the  car,  and  it  struck 
him  down,  and  the  wheel  remained  there,  and 
when  I  leaped  from  my  wagon,  I  leaped  from  my 
wagon  and  run  to  see  what  the  end  would  be,  as 
the  car  was  coming  down,  and  I  seen  between — 
that  he  was  contending  for  his  life  and  holding 
on,  and  he  continued  on,  and  finally  at  last  I 
saw  him  drop.  He  could  not  hold  on  any  lon- 
ger." 

Upon  cross-examination  the  witness  was 
asked: 

"Q.  Did  Cullen  ever  stop  until  he  got  on  part 
of  the  main  track?  A.  No,  sir;  in  my  judgment 
he  never  stopped  at  all.  Q.  He  was  on  the 
track  itself  the  train  was  on  before  he  ever 
stopped  ?  A.  Tea,  sir :  it  seemed  he  was,  and 
when  be  saw  he  could  not  make  his  escape 
across,  it  seemed  as  though  he  made  an  attempt 
to  turn  his  wheel,  and  managed  to  strike  the 
side  of  the  track  that  the  car  was  going  down  on, 
and  when  he  struck  it  it  bounced  him  up,  and 
then  to  rescue  himself  he  grabbed  for  the  cars, 
she  was  coming  to  him,  and  then  the  wheel  he 
was  sitting  on  kind  of  tangled  him  and  be  con- 
tinued to  hold  there  until  she  dragged  him  a 
certain  distance,  and  until  he  was  compelled  to 
break  his  holt." 

The  only  other  witness  who  saw  the  acci- 
dent was  Mrs.  Margaret  Tyler,  a  witness  pro- 
duced by  the  plaintiff,  who  testified  that  she 
at  the  time  of  the  accident  was  standing  in 
the  door  ot  her  house,  which  is  located  on 
the  northwest  side  of  the  railroad  track  and 
on  the  southwest  side  of,  and  133  feet  from, 
the  aforesaid  street  or  highway,  and  faces 
the  tracks  of  the  company.  She  was  asked 
the  question : 

"State  to  the  jury  in  your  own  way  just  what 
you  saw  when  you  were  standing  in  your  door- 
way and  the  train  approached?  A.  When  I 
first  went  to  the  door,  I  saw  a  man  tlirown 
over  his  wheel.  He  just  went  up  and  came  down 
and  it  looked— he  grabbed  hold  of  the  tender  and 
tried  to  hold  it,  and  it  dragged  him  in  foremost, 
and  then  when  he  was  dragged  under,  when  he 
must  have  let  go,  after  turning  him  over,  and  I 
could  not  see  any  more  of  him  at  all  until  he  got 
in  near  half  way  to  the  cars  and  then  he  drop- 
ped down." 

She  further  testified  that  she  screamed  and 
waved  her  apron  in  an  attempt  to  attract  the 
attention  of  the  engineer  and  fireman  upon 
the  engine.  This  was  while  Cullen,  as  she 
says,  was  clinging  to  the  tender  which  was 
at  the  time  about  half  way  from  the  crossing 
to  a  point  in  front  of  her  house,  hut  she 
conld  mot  make  herself  heard.     She   then 


ran  out  and  threw  up  her  apron,  and  Anally 
attracted  the  attention  of  the  engineer  and 
fireman,  and,  as  she  says,  "the  train  stopped 
immediately."  She  also  testified  that  she 
heard  the  hell  ringing  on  the  engine,  and 
that  at  such  time  the  train  was  moving 
slowly. 

Vfanea.  Oundy,  a  witness  for  the  plain- 
tiff, testified  that  he  was  at  the  place  ot  the 
accident  shortly  after  it  occurred,  and  saw 
the  body  of  Cullen  lying  at  a  point  about 
opposite  Mrs.  Tyler's  house;  that  be  ex- 
amined the  track  between  that  place  and  tlie 
crossing,  and  found  blood  at  a  point  10  or 

15  feet  from  the  body  In  the  direction  of  the 
crossing. 

William  Pennell,  tlie  conductor,  who  wa3 
called  as  a  witness  by  the  plaintiff,  testified 
that  the  train,  on  the  occasion  of  the  acci- 
dent when  approaching  the  crossing  refer- 
red to,  was,  in  his  Judgment,  going  about  4 
miles  an  hour. 

At  the  conclusion  of  the  testimony  the 
case  was  withdrawn  from  the  consideration 
of  the  Jury  upon  the  prayer  of  the  defend- 
ant "that  under  the  pleadings  and  evidence 
in  this  case,  there  is  no  legally  sufficient  evi- 
dence to  entitle  the  plaintiff  to  recover." 

[1, 2]  The  view  of  the  track  was  no  donbt 
greatly  obstructed  by  the  cars  apon  the 
switch,  when  approached  from  the  sonth- 
east,  but  this  fact  did  not  lessen  the  care 
and  caution  to  be  exercised  by  Cullen  in 
crossing  it,  but  on  the  contrary  Imposed  ap- 
on him  greater  care  and  caution  In  approach- 
ing and  crossing  the  same. 

This  court,  speaking  through  Jadge  Barke 
in  Manfuso  v.  Western  Md.  R.  Co.,  102  Md. 
257,  62  AU.  764,  "said: 

"By  the  settled  law  of  this  state  certain  wdl- 
defined  and  imperative  duties  are  imposed  upon 
persons  before  they  make  the  attempt  to  cross 
the  tracks  of  a  railroad  company.  They  an 
bound  under  all  circumstances  to  look  and  Ei- 
ten  for  approaching  trains,  and  if  the  crossing 
is  one  of  more  than  ordinary  danger  and  the 
view  of  the  tracks  is  obstructed  at  or  near  the 
place  of  crossing  it  is  the  duty  of  the  traveler 
to  stop,  look,  and  listen  before  he  attempts  to 
cross ;  and,  if  a  person  neglects  these  necessai; 
precautions,  and  in  consequence  of  such  ofg- 
lect  is  injured  by  the  collision  with  a  passinj 
train,  he  will  be  held  to  have  contributed  by  his 
own  negligence  to  the  occurrence  of  the  acci- 
dent, and  will  not  be  allowed  to  recover  for  aa; 
injury  he  may  have  sustained." 

Both  George  Wliittlngt<ni  and  Mrs.  l^ler 
heard  the  bell  ringing  upon  the  moving  ea- 
glne,  the  former  at  a  distance  of  at  least 

16  or  20  yards,  and  the  latter  50  or  more 
yards  from  the  crossing.  It  Is  not  shown 
that  Cullen  heard  the  tiell,  bat  It  U  disclos- 
ed by  the  evidence  that  he  at  no  time  after 
being  first  seen  by  Whlttlngton  ever  stopped 
to  listen  for  any  signal  or  warning  of  dan- 
ger. 

It  may  have  been  that  Cullen  could  not 
have  seen  the  moving  train  until  be  bad 
reached  a  jpoint  within  a  few  f6et  of  tbe 
tracks.  He  was,  however,  riding  upon  a  W- 
cyde,  and  at  this  point  he  could  eaisUy  hare 
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stopped  and  dismounted  and  there  looked 
and  listened  for  an  approaclilng  train,  which, 
as  shown  by  the  evidence,  he  failed  to  do, 
hat  rushed  headlong  Into  the  passing  train, 
meeting  his  death  In  the  manner  described 
In  the  testimony  above  stated. 

In  the  case  of  Robertson  v.  Pennsylvania 
R.  R.  Co.,  180  Pa.  43,  36  Atl.  403,  57  Am.  St 
Rep.  620,  the  decedent  was  riding  a  bicycle, 
and  when  be  came  to  the  defendant's  road 
which  at  that  point  had  four  tracks,  a  freight 
train  was  passing,  for  which  he  had  to  wait. 
He  did  not  dismount,  bnt  made  what  the 
appellant  called  "a  bicycler's  stop,"  circling 
on  his  wheel  around  and  around  for  a  dis- 
tance of  5  or  10  yards  from  the  track,  and 
when  the  freight  train  had  passed,  he  start- 
ed across  without  dismounting,  and  was 
struck  by  a  train  coming  in  the  opposite  di- 
rection an  another  track.  The  court  there 
said: 

"Passing  by  the  questions  raised  as  to  ability 
to  see  the  coming  train  from  other  points,  it  is 
admitted  that  before  reaching  a  position  of  ac- 
tual danger  there  was  a  spaxie  of  not  less  than 
seven  feet  between  the  toolhouse  and  the  near- 
est track,  from  which  an  unobstructed  view  of 
the  train  could  have  been  had.  It  was  the  duty 
of  the  deceased  to  stop  there  and  to  dismount 
in  order  to  make  a  stop  effective  for  the  pur- 
pose of  looking  and  listening.  *  •  •  The 
general  rule  to  be  appUed  requires  that  a  bi- 
cycler must  dismount,  or,  at  least  bring  bis 
wheel  to  such  a  stop  as  will  enable  him  to  look 
up  and  down  the  tracks  and  listen,  in  the  man- 
ner required  of  a  pedestrian." 

It  Is  clear,  we  think,  from  the  evidence 
that  CuUen  contributed  by  his  own  negligence 
to  the  occurrence  of  the  accident  resulting 
In  his  death. 

It  Is,  however,  contended  by  the  defendant 
that  because  of  the  increased  danger  to  trav- 
elers upon  said  street  or  highway  at  the 
aforesaid  crossing,  caused  by  the  cars  being 
upon  the  switch,  a  greater  duty  was  imposed 
upon  the  defendant  in  notifying  such  travel- 
ers of  the  danger  Incident  to  the  crossing  of 
its  tracks  at  such  point,  and  that  it  negligent- 
ly failed  to  perform  the  greater  duty  so  im- 
posed upon  it 

[3]  It  is  unnecessary  for  us  to  consider  and 
decide  this  question,  for  should  it  be  held 
that  the  defendant  was  negligent  as  claimed 
by  the  plaintiffs,  they,  nevertheless,  would 
not  be  entitled  to  recover,  because  of  the 
contributory  negligence  of  C?nllen  In  entering 
upon  the  tracks  of  the  defendant  company 
in  the  manner  described  above.  UBlted  Rail- 
way &  Electric  Co.  V.  Durham,  117  Md.  192, 
83  Atl,  154 ;  McNab  ▼.  Railway  Company,  94 
Md.  719,  61  Atl.  421 ;  Heylng  v.  United  Elec- 
tric Ry.  Co.,  100  Md.  281,  59  Atl.  667;  State, 
nse  of  Silver,  v.  P.,  B.  &  W.  R.  R.  Co.,  120 
Md.  70,  87  Atl.  492. 

A  Similar  contention  was  made  In  the  case 
of  Passman  v.  West  Jersey  &  Seashore  R.  R. 
Co.,  68  N.  J.  liaw,  710,  54  Atl.  809,  61  L.  R. 
A.  600,  96  Am.  St  Rep.  673.  In  that  case  an 
action  was  brought  by  the  administratrix  of 
William  Passman  to  recover  damages  for  his 
death  which  was  caused  by  one  of  the  en- 


gines of  the  defendant  company  colliding 
with  him  as  he  was  attempting  to  cross  its 
tracks  on  Otilo  avenue  in  Atlantic  city  oh  a 
bicycle.  At  the  time  of  the  accident  ttie  rail- 
road company  had  four  tracks  across  the 
avenue  upon  which  the  decedent  was  riding. 
The  two  nearest  the  deceased  as  he  approach- 
ed the  crossing  were  side  tracks  used  for  the 
shifting  and  storing  of  cars.  Beyond  these 
were  the  two  regular  express  or  incoming 
and  outgoing  tracks.  Just  prior  to  the  acci- 
dent a  tr^ln  of  empty  cars  had  been  placed 
upon  the  side  track.  This  train  had  been  cut, 
leaving  some  cars  to  the  east  and  some  to 
the  west  of  the  avenue,  thus  permitting  pas- 
sage over  the  avenue  for  vehicles  and  pedes- 
trians. The  decedent  as  in  this  case  proceed- 
ed to  cross  the  tracks  of  the  defendant  com- 
pany without  exercising  the  care  and  caution 
required  of  him,  and  was  klUed. 

It  was  contended  by  the  counsel  for  the 
plaintiff  that  the  empty  cars  left  on  the  side 
track  obstructed  the  view  of  the  incoming 
train,  and  that  none  of  the  statutory  signals 
were  given  by  the  defendant  of  the  approach 
of  Its  train,  and  therefore  It  was  liable  in 
damages  for  his  death.  The  court  tbete 
said: 

"No  negligence,  however,  on  the  part  of  the 
railroad  employes  would  excuse  the  plaintiS'a 
intestate  from  exercising  reasonable  and  ordi- 
nary care  in  approaching  this  crossing,  which 
was  a  place  of  obvious  and  known  danger,  so 
that  his  failure  to  observe  such  care  would  pre- 
clude the  plaintiff's  right  of  recovery.  The 
cutting  of  the  train  was  not  an  invitation  to 
cross  without  exercising  reasonable  care;  it 
was  only  for  the  purpose  of  furnishing  an  op- 
portunit;^  to  those  who  might  desire  to  cross 
while  using  the  ordinary  prudence  required  by 
the  law  under  the  circumstances  apparent  from 
the  condition  of  the  crossing.  The  absence  of 
the  statutory  signals  did  not  Justify  the  de- 
ceased in  assuming  that  it  was  safe  for  htn  to 
cross.  He  should  have  used  reasonable  care  for 
his  own  preservation,  and,  failing  therein,  he 
cannot  shift  the  sole  responsibility  npon  the 
company.  If  by  taking  ordinary  care  he  could 
have  avoided  the  danger^  his  failure  to  do  so 
negatives  the  plaintifTg  right  of  recovery.  One 
cannot  recover  for  the  breach  of  duty  of  anoth- 
er when  he  is  lacldng  in  ordinary  prudence  him- 
self." 

[4]  The  plaintiffs  also  relied  on  what  ts 
sometimes  called  "negligence  In  the  third  de- 
gree," and  contended  that  the  case  should 
have  gone  to  the  jury  on  the  evidence  offered 
as  to  whether  the  company's  agents  could 
have,  by  the  exercise  of  reasonable  diligence, 
avoided  the  consequence  of  Cullen's  negli- 
gence in  attempting  to  cross  the  tracks  of  the 
defendant  company.  The  doctrine  here  In- 
voked presupposes  that  the  defendant's  em- 
ployes knew,  or  by  the  use  of  due  care  could 
have  known,  of  the  peril  in  which  the  injured 
party  had,  by  his  own  negligence,  placed  him- 
self, and  that  they  either  knew  or  could  have 
known  of  that  i)eril  in  time  to  avert  the  In- 
Jury.    McNab  r.  Railway  Company,  supra. 

[6]  When  shown  that  the  deceased  was 
guilty  of  contributory  negligence  in  attempt- 
ing to  cross  the  tracks  under  the  circumstanc- 
es related,  the  burden  was  shifted  and  the 
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plalntUfB  were  teqnlred  to  show  that  the  de- 
fendant's employ^  were  guilty  of  negligence 
in  not  avoiding  the  accident,  notwithstanding 
the  negligence  of  the  deceased.  State,  use  of 
surer,  t.  P.,  B.  &  W.  R.  R.  C!o.,  supra. 

(6]  There  is,  we  think,  no  evidence  to  go 
to  the  Jury  tendlbg  to  show  that  Cullen  was 
seen  or  could  have  been  seen  by  the  employes 
of  the  defendant  company  In  the  position  of 
peril  upon  the  tracks  of  the  defendant  In 
which  he  had  placed  himself  by  his  own  neg- 
ligence, or  that  they  knew  or  could  have 
known  of  his  position  of  peril  in  time  to  have 
avoided  the  consequences  of  his  said  negli- 
gent act  The  first  intimation  they  had  of 
his  perilous  position,  as  far  as  the  record  dis- 
closes, was  when  their  attention  was  called 
thereto  by  Mrs.  Tyler,  when,  as  she  says,  the 
train  was  "immediately  stopped." 

[7}  It  is  clear  to  us  that  the  last  negligent 
act  was  the  act  of  Cullen  in  attempting  to 
cross  the  track  in  the  manner  in  which  he 
did,  and  the  doctrine  here  sought  to  be  ap- 
plied is  only  applicable  when  the  defendant's 
negligence  in  not  avoiding  the  consequences 
of  the  plaintUTs  or  deceased's  negligence  is 
the  last  negligent  act  It  can  never  be  invok- 
ed when  the  plaintiff's  or  the  deceased's  own 
act  is  the  final  negligent  act  McNab  ▼.  Unit- 
ed Rys.  Co.,  supra. 

In  view  of  what  we  have  said  it  is  not  nec- 
essary for  us  to  pass  upon  the  exceptions  to 
the  testimony,  as  the  conclusion  reached  by 
us  would  not  be  affected  by  the  admission  of 
such  excluded  testimony.  The  Judgment  be- 
low will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ai^el- 
lee. 


STATE,  to  Use  of  TILGHMAN  et  al.,  t.  NEW 

YORK,  P.  &  N.  R.  CO.    (No.  69.) 
(Court  of  Appeals  of  Maryland.    Feb.  9,  1916.) 

1.  Raitboads  *3>33,3(1)— Injury  at  Crossing 

— CONTBIBUTOBT    NeOLIGENCE— LaST    CLEAB 

Chance. 

Where  decedent  attempted  to  ride  his  Ijicyde 
across  s  railroad  track  in  front  of  a  slowly  ap- 
proachiDg  locomotive  in  full  view  for  40  or  SO 
teet,  the  engineer  of  which,  as  soon  as  he  saw 
decedent  was  going  to  try  to  cross,  called  a 
warning  and  threw  on  bis  emergency  brakes,  the 
rails  being  wet,  so  that  the  engine  skidded  60  or 
80  feet  and  killed  decedent  the  road  was  not  lia- 
ble for  the  death,  decedent  having  been  guilty 
of  contributory  negligence  in  trying  to  cross, 
while  the  engineer,  seeing  his  approach,  had 
the  right  to  assume  that  he  would  stop  at  a 
place  of  safety  and  not  attempt  to  cross,  and 
having  used  all  means  possible  to  stop  the  train 
after  ne  saw  that  decedent  was  trying  to  cross. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1080, 1083;  Dec.  Dig.  C=>333(l).j 

2.  Appeal  and  Error  ®=>1058(1)— Habkless 
Error— Exclusion  of  Evidence. 

Refusal  of  the  conrt  to  permit  an  answer  to 
a  question  objected  to  was  harmless  where  the 
testimony  was  subsequently  admitted  without 
objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4195,  4200;  Dec.  Dig.  «=> 
1058(1).] 


3.  Tbial  «s>5«— Ezoi.xrBzoir  or  Etidbngb— 
REPrrmoN. 

In  an  action  for  a  death  at  a  railroad  cros^ 
ing,  the  refusal  of  the  court  to  permit  an  engi- 
neer to  testify  as  to  the  space  within  which  an 
engine,  such  as  ran  over  deceased,  could  be  stop- 
ped, was  proper  where  there  was  previous  tes- 
timony upon  the  subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  JS  131.  132;    Dec.  Dig.  «=356.] 

Appeal,  from  Circnit  Ooort,  Dorchester 
County ;  Henry  L.  D.  Stanford,  Judge. 

"To  be  officially  reported." 

Action  by  the  State,  for  the  use  of  MoUle 
tt.  Tllghman  and  ottiers,  against  the  New 
York,  Philadelphia  &  Norfolk  KaUroad  Com- 
pany. From  a  Judgment  for  defendant,  the 
use  plaintifTs  appeaL    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  STOOKBRIDGE,  and  CONSTABLE,  JJ. 

Thomas  H.  Lewis,  Jr.,  and  Alonzo  U  Miles, 
both  of  Salisbury  (Bennett  &  Lewis,  of  Salis- 
bury, on  the  brief),  for  appeUnnts.  George 
H.  Myers,  of  Princess  Anne  (Miles  &  Myers, 
of  Princess  Anne,  on  the  brief),  for  appellee. 

BRISCOE,  J.  The  controlling  facts  of  this 
case  are  the  same  as  those  Just  decided  on 
the  9th  day  of  February,  1916,  In  State,  use 
of  Cullen,  V.  The  New  York,  Philadelphia  & 
Norfolk  Railroad  Company,  96  Atl.  800,  same 
appellee  as  in  this  case. 

In  Cullen's  Case,  the  deceased  came  to  his 
death  while  attempting  to  cross  on  a  bicycle, 
one  of  the  streets  of  the  town  of  Crisfleld, 
Somerset  county,  and  was  struck  and  killed 
by  one  of  the  moving  trains  of  the  appellee. 

In  this  case  the  husband  and  father  of  the 
equitable  plaintiffs  was  Idlled  on  the  morn- 
ing of  the  4th  of  June,  1913,  while  attempt- 
ing to  cross  the  track  of  the  appellee  on  a 
bicycle,  at  a  public  crossing,  at  Railroad  av- 
enue and  Anne  street  in  the  town  of  Salis- 
bury, Wicomico  county,  Md. 

The  appellee  corporation  owns  and  oper- 
ates a  railroad  rimnlng  between  the  city  of 
Norfolk,  in  the  state  of  Virginia,  and  Del- 
mar,  Md.,  by  and  through  the  town  of  Salis- 
bury, Md. 

The  place  at  which  the  acddoit  occurred 
is  known  as  Anne  street  crossing,  and  is  a 
public  and  much  used  croBslng  over  the  de- 
fendant's tracks  in  the  town  of  Salisbury. 
The  locomotive  wlilch  struck  the  deceased 
was  running  backward  pushing  its  tender  on 
the  nortb-l>ound  track  of  the  appellee,  with- 
out any  cars  attached  and  was  approaching 
the  crossing  from  the  south  at  the  rate  ot 
about  6  or  6  mUes  an  hour. 

[1]  The  undisputed  evidence  shows  that 
the  deceased  had  an  unobstructed  view  of 
the  approaching  engine  for  a  distance  (tf  40 
or  50  teet  from  the  place  where  he  turned 
into  Anne  street  before  be  reached  the  point 
where  he  was  strucit  and  if  he  had  stopped 
and  looked  before  attempting  to  cross  the 


^=>For  otbsr  cases  see  sams  topic  and  KET-NUUEER  iu  all  Kejr-Numbered  Digests  and  ladezes 


Digitized  by 


Google 


Md.) 


STATE  V.  NEW  YORK,  P.  *  N.  B.  CO. 


818 


track,  he  conld  have  seen  or  heard  th8  ai>- 
proadi  of  the  car  In  time  to  have  avoided 
the  accident.  He  waa  familiar  with  the 
crossing  and  the  snrroundings,  the  bell  of  the 
locomotive  was  ringing,  and  the  view  unob- 
structed for  a  distance  of  40  or  60  feet  be- 
fore he  reached  the  crossing. 

The  principles  of  law  controlling  a  case  of 
this  character  are  too  well  settled  to  admit 
of  controversy. 

In  State,  use  of  Dyrenfnrth,  v.  B.  &  O.  B. 
R,  73  Md.  374,  21  AtL  62,  U  L.  R.  A.  442, 
it  was  held  that  an  adult  In  full  possession 
of  his  faculties,  without  stopping  to  look, 
who  voluntarily  attempted  to  cross  a  rail- 
road track  In  full  view  of  a  moving  engine, 
which  was  running  backward  and  was  struck 
by  the  tender  of  the  engine  and  killed,  was 
goilty  of  contributory  negligence,  as  a  mat- 
ter of  law.  United  Rys.  &  Electric  Co.  v. 
I>urham,  117  Md.  192,  83  Atl.  154,  and  cases 
there  cited;  Westerman  v.  United  Rys.  & 
Electric  Ck>.,  127  Aid.  225,  06  Atl.  335 ;  State, 
use  of  Cullen,  v.  New  York,  P.  &  N.  R.  Co., 
127  Md.  ^.96  Atl.  808. 

In  Cnllen's  Case,  supra,  we  held,  under  a 
similar  state  of  facts,  that  Cullen  was  guilty 
of  contributory  negligence,  and  said  he  was 
riding  upon  a  bicycle,  and  at  the  point  where 
he  reached  the  track  he  could  easily  have 
stopped  and  dismounted  and  there  looked 
and  listened  for  an  approaching  train,  but 
this  he  failed  to  do,  and  met  his  death,  as 
described  by  the  testimony.  Robertson  v. 
Pa.  B.  B.  Co.,  180  Pa.  43,  38  Atl.  403,  57  Am. 
St  Rep.  620 ;  Passman  v.  West  J.  &  8.  Shore, 
68  N.  J.  Law,  719,  54  AU.  809,  61  L.  R.  A. 
609,  96  Am.  St.  Rep.  573. 

In  Sparr  v.  United  Rys.  Co.,  114  Md.  820, 
79  Atl.  587,  it  is  said: 

"It  is  *  *  *  apparent  that  If  he  had  looked 
before  entering  upon  the  track  of  the  appellee  he 
would  have  seen  the  car  approaching,  and  if  he 
did  look  and  did  see  the  car,  he  was  Kuilty  of 
negligence  in  attempting  to  cross  in  front  of  it. 
If,  on  the  other  hand,  ho  did  not  see  the  car,  it 
must  have  been  l>ecaase  be  did  not  look,  and  it 
was  negligence  on  his  part  to  venture  to  cross 
the  track  without  observing  the  precaution  of 
looking;  to  see  if  a  car  was  coming.  Even  if 
those  m  charge  of  the  car  saw  the  appellant  be- 
fore be  got  on  the  track,  they  had  a  right  to  as- 
sume that  he  would  stop  in  a  place  of  safety  and 
not  attempt  to  cross  In  front  of  the  car." 

It  Is,  however,  urged  upon  the  part  of  the 
philntifr  that  the  liability  of  the  defendant 
In  this  case  consists  In  its  f^lure  to  use  all 
reasonable  care  and  effort,  after  the  engineer 
discovered  the  danger  of  Tilghman,  to  avoid 
and  prevent  the  accident,  notwithstanding 
the  negligence  and  carelessness  of  the  deceas- 
ed in  placing  himself  in  the  position  that  he 
did. 

In  State  v.  B,  &  O.  R.  B.  Co.,  69  Md.  339, 
14  AU.  686,  688,  it  Is  said : 

"The  law  is  too  well  established  to  need  the 
citation  of  authorities  to  show,  that  although  a 
person  may  unlawfully  and  recklessly  be  upon 
a  railroad,  and  by  his  own  voluntary  act  be 
placed  in  a  position  of  peril,  still  it  is  the  im- 
perative duty  of  the  engineer  or  person  in  charge. 


as  soon  as  the  dangerous  position  is  discovered, 
to  use  all  reasonable  efforts  to  prevent  an  acci- 
dent. The  complete  exoneration  of  the  defend- 
ont  then  dei)ends  upon  these  two  propositions: 
First,  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  being  upon  the  track ;  and, 
secondly,  that  as  soon  as  her  danger  was  discov- 
ered every  reasonable  effort  was  made  to  avert 
it." 

In  Kehoe's  Case,  83  Md.  452,  35  AtL  90, 
this  court  said  In  order  to  sustain  this  theory 
of  the  defendant's  negligence: 

"It  was  essential  for  the  plaintiff  to  show, 
first,  that  the  company's  servants  had  knowledge 
of  the  peril ;  secondly,  that  they  had  that  knowl- 
edge In  time  to  arrest  an  injury ;  and,  thirdly, 
that  they  failed  to  exert  proper  care  to  avoid 
the  injury  after  acquiring  knowledge  of  the 
peril." 

See  Phlla.  &  Balto.  B.  Ca  v.  Holden,  93 
Md.  422,  49  Aa  626;  State,  use  of  SUver,  v. 
P.,  B.  ft  W.  R.  R.  Co.,  120  Md.  71,  87  Atl.  402; 
McNab  v.  United  Bya,  94  Md.  720,  51  AO.  421. 

In  the  present  case  there  Is  no  evidence  to 
show  that  the  engineer  did  not  do  all  that 
was  required  of  him  to  avoid  the  accident 
when  he  discovered  the  perilous  position  of 
the  deceased. 

On  the  contrary,  he  testified  that  when  he 
first .  saw  the  deceased  he  had  turned  Into 
Anne  street,  about  40  or  50  feet  from  the 
crossing,  that  he  was  looking  over  the  handle- 
bars of  the  bicycle,  ahead  of  his  wheel,  and 
going  In  a  diagonal  direction,  and  when  he 
was  within  15  or  17  feet  of  him,  and  when 
he  found  he  was  going  to  try  to  cross,  he 
hollered,  "Look  out  there !"  grabbed  tils  emer. 
gency  brakes  and  put  them  on,  "the  only 
thing  he  could  do  to  stop  the  engine" ;  "that 
the  condition  of  the  track  was  wet  from  the 
rain  that  morning  and  the  wheels  skid  <m  the 
rails."  He  further  testified  that  he  put  on 
the  brakes  as  soon  aa  he  saw  the  deceased 
was  in  a  place  of  danger,  and  that  he  had  am- 
ple time  to  stop  the  wheel  and  get  oil  when 
he  hollered  and  called  his  attention  to  the 
position  he  was  In,  that  he  did  not  see  him 
when  he  was  struck  because  be  was  on  the 
opposite  side,  and  the  engine  skidded  about 
60  or  80  feet. 

The  witness  Burnett,  who  was  near  the 
crossing  and  saw  the  deceased  go  under  the 
engine,  testified  that  he  heard  a  crash  at  the 
time  the  engineer  put  on  the  brakes.  "The 
engineer  had  put  on  his  brakes.  Engine  was 
slipping.  It  was  sliding  right  dovra  on  him; 
the  crash  was  the  brali:es  he  put  on." 

It  is  clear,  we  think,  that  when  the  engineer 
saw  the  deceased  approach  the  crossing,  he 
bad  a  right  to  assume  as  be  stated  that  he 
would  stop  at  a  place  of  safety  and  not  at- 
tempt to  cross  In  front  of  the  engine.  Nen- 
benr's  Case,  62  Md.  401;  Sparr  v.  United 
Ry.  Co.,  114  Md.  320,  79  Att  585.  And  It  is 
further  evident  from  the  undisputed  evidence, 
upon  the  part  of  the  plaintiff,  that  when  the 
engineer  discovered  the  peril  of  the  deceased, 
he  did  all  that  the  law  required  of  bim  to  do 
to  avoid  the  Injury  and  to  prevent  the  acxd- 
dent  which  caused  the  death  of  Tilghman,  the 
husband  and  father  of  tbeequltable  plaintiffs. 
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There  was  no  evidence  tbat  the  defendant's 
servants,  in  this  case,  failed  to  exert  proper 
care  to  avoid  the  Injury  after  the  discovery 
of  the  perilous  position  of  the  deceased,  and 
as  was  said  by  this  court  in  State,  use  of  Sil- 
ver, T,  P.,  B.  &  W.  R.  B.  Co.,  supra,  a  verdict 
flnding  that  they  did  not  would  necessarily 
have  been  founded  on  mere  speculation  and 
conjecture. 

For  the  reasons  stated,  we  think  the  lower 
court  was  entirely  right  in  granting  the  de- 
fendant's prayers,  instructing  the  Jury  that 
the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  under  the  pleadings  and  evi- 
dence there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintltt  to  recover,  and  their 
verdict  must  be  for  the  defendant. 

We  find  no  error  in  the  rulings  of  the  court 
upon  the  admissibility  of  evidence  set  out  in 
the  five  bills  of  exceptions. 

[J]  No  injury  whs  done  the  plaintiff  by  the 
refusal  of  the  court  to  permit  an  answer  to 
the  question  objected  to  In  the  first  exception, 
because  the  testimony  was  admitted  wltliout 
objection  in  the  subsequent  trial  of  the  case. 
Michael  V.  Smith,  124  Md.  121,  91  Atl.  762; 
Bice  V.  Dlnsmore,  124  Md.  282,  92  Atl.  847. 

[3]  The  second,  third,  fourth,  and  fifth  ex- 
ceptions were  to  the  refusal  of  the  court  to 
permit  an  engineer  to  testify  as  to  the  space 
within  which  an  engine,  such  as  ran  over  the 
deceased,  going  backward,  could  be  st<4[)ped. 
This  testimony  was  immaterial,  in  view  of  the 
previous  testimony  upon  the  subject,  and  its 
rejection  could  not  have  injured  the  plainUflTs 
case.  State  v.  P.,  B.  &  W.  B.  B.,  120  Md. 
71,  87  Atl.  «2. 

Finding  no  error  in  the  rulings  of  the  court, 
the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


HUNT  V.  DAVIS  et  aL 

(Supreme  Court  of  Vermont    Essex.    Feb.  24, 
^     ^  1916.) 

1.  SUBKOOATION  «=»35  —  LO88  OF  BiQHT  — 
AOBEEMENT  TO  TAKE   MOBTOAOE. 

One  famishine  money  to  a  married  woman 
with  which  to  redeem  her  homestead  from  a 
mortgage  foreclosure  did  not  lose  his  equitable 
rlKht  to  subrogation  by  a  contract  with  her  that 
she  would  give  him  a  mortgage  to  secure  the  ad- 
vance when  she  should  become  empowered  to  sell 
or  mortgage  the  laud. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  JS  107.  108;   Dec.  Dig.  <^=»35.] 

2.  SUBBOOATION  9=S>S8  —  LoSS  OF  RiGHT  — 
AOBEEMENT  TO  TAKE  MoBTOAOE— iLLEGAr,- 
TTT  or  AOBEEMETW. 

Even  if  the  agreement  was  illegal  because 
contingent  on  the  wife's  procuring  a  divorce  and 
receiving  the  premises  as  alimony  so  as  to  be 
empowered  to  mortgage  it,  it  would  not  affect 
the  right  to  subrogation. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  i  104;    Dec.  Dig.  «8=»38.] 
8.  SUBKDOATIOI?   ^3>3<2)— Pebsonb  Entitusd 

— Kbokkption  fbom  Homestead. 

Mortgages,  the  first  of  which  was  executed 
by  a  husband  and  wife,  and  the  second  by  tbe 


husband  alone,  covering  a  homestead  and  otber 
property,  were  foreclosed  by  the  bolder  of  botb. 
The  decree  as  to  the  second  mortgage  was  Kt 
aside  as  to  the  homestead,  leaving  it  unimpair- 
ed aa  to  any  property  outside  the  homestead 
not  absorbed  in  satisfying  the  first  mortgacc 
and  the  wife  was  allowed  to  redeem  the  proper- 
ty by  paying  tbe  amount  due  on  tbe  first  mort- 
gage. Held,  that  the  payment  entitled  her  to 
be  subrogated  to  the  rights  of  the  owner  of  the 
first  mortgage  as  against  the  holder  of  tbe  aer- 
ond  mortgage,  even  though  both  were  held  by  tbr 
same  person,  since  any  payment  by  him  to  her 
would  he  mnde  in  his  ri^ht  as  second  mortguee 
to  protect  his  interest  in  the  property  oatnde 
the  homestead,  and  not  as  a  return  of  money  re- 
ceiver! for  redemption  of  the  first  mortgage. 

[£}d.  Note.— For  other  cases,  sec  Subrogatinn. 
Cent.  Dig.  f  9:  Dec.  Dig.  «=>3(2);  Morti:ag(% 
Cent  Dig.  Il  707.  959.] 

4.  Homestead  ®=>106  —  Incvhbsakces  —  Ot- 

der  of  Payment. 

Where  a  homestead  and  other  property 
were  mortgaged  by  a  husband  and  wife,  she  is 
entitled  to  have  the  property  outside  the  home- 
stead applied  to  the  satisfaction  of  tliat  mort- 
gage before  its  application  to  a  mortgage  not 
valid  against  the  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §  167;   Dec  Dig.  «=3l08.] 

6.  Subboqatiow  ®=23(1)— Pebsons  Entitud 
—Advancing  Money  to  Pay  Mobtoaob. 
One  advancing  money  to  a  wife  to  redeem 
her  homcstcnd  from  a  mortgage  foreclosure  on- 
der  circumstances  entitling  her  to  subrogation 
to  tbe  rights  of  the  holder  of  the  mortgage  soe- 
cceda  to  her  rights  to  the  extent  of  the  sum  ad- 
vanced. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  8  60;  Dec.  Dig.  «=>23(1) ;  Mort 
gages.  Cent  Dig.  {£  956.  961.] 

Appeal  in  Chancery,  Essex  County;  Wil- 
liam H.  Taylor,  Chancellor. 

Suit  by  George  L.  Hunt  against  Addle  B. 
Davis  and  others.  Decree  for  orator  on  hear- 
ing on  demurrer  to'  the  amended  petition, 
and  defendants  appeal.  Cause  remanded 
with  mandate  to  affirm  tbe  decree  unlesis 
further  proceedings  be  applied  for  and  per- 
mitted. 

George  L.  Hunt,  of  Montpeller,  pro  se. 
Xoung  &  Toung,  of  Newport,  for  defendants. 

MUNSON,  J.  The  property  In  question  Is 
the  place  occupied  as  a  homestead  by  George 
W.  Davis  and  his  wife.  Addle  B.  There  were 
two  mortgages  on  the  property,  the  first 
signed  by  George  W.  and  his  wife,  and  the 
second  by  George  W.  alone.  One  Sweeney 
became  the  owner  of  both  mortgages,  and 
obtained  a  decree  of  foreclosure  on  both, 
which  was  invalid  as  against  the  rights  of 
Addle  B.  After  the  equity  expired  Sweeney 
conveyed  the  property  to  Edward  E.  Davis, 
with  a  warranty  against  all  persons  claim- 
ing by,  through  or  under  him ;  and  Edward 
E.  conveyed  the  same  to  George  W.  by  a 
deed  conditioned  upon  the  payment  of  a  cer- 
tain sum.  Mrs.  Davis  afterwards  brought  a 
bill  against  George  W.  Davis  and  Edward 
E.  Davis  to  secure  her  homestead  right,  and 
prevailed  In  the  litigation.  A  fuller  stat^ 
ment  of  tbe  title  and  proceedings  will  be 
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found  in  Davis  t.  Davis,  81  Vt  269,  89  AtL 
87«,  130  Am.  8t  Bep.  103S. 

The  orator  in  this  snit  waa  the  solicitor 
of  Mrs.  Davis  In  the  proceeding  to  secure 
h^  homestead,  and  provided  part  of  the 
means  with  which  she  redeemed  the  proper- 
ty from  the  first  mortgage  under  the  terms  of 
her  decree.  He  now  seeks  to  secure  a  repay- 
ment of  the  sum  so  advanced  and  other 
charges  against  Mrs.  Davis  through  an  ap- 
plication of  the  doctrine  of  subrogation. 
Sweeney's  decree  gave  him  the  title  to  the 
whole  property,  with  the  mortgage  Interests 
merged,  subject,  however,  to  this  future  as- 
sertion of  the  homestead  right  The  relief 
of  Mrs.  Davis  could  not  be  accomplished  by 
setting  out  the  homestead ;  for  Sweeney  was 
entitled  to  bold  his  first  mortgage  security 
on  all  the  property  until  redeemed.  So  the 
two  mortgage  Interests  were  ascertained  and 
separated  by  an  accounting,  and  Mrs.  Davis 
was  allowed  to  redeem  the  property  by  pay- 
ing the  amount  due  on  the  first  mortgage. 
The  Sweeney  decree  was  valid  as  to  the  first 
mortgage;  for  that  mortgage  was  signed  by 
Mrs.  Davis  and  covered  the  homestead.  The 
decree  was  invalid  as  to  the  second  mort- 
gage; for  it  held  the  homestead  to  satisfy 
an  Incumbrance  which  Mrs.  Davis  had  not 
assented  to.  But  the  second  mortgage  was 
good  as  a  second  lien  on  whatever  there 
might  be  outside  the  homestead,  which  was 
not  required  for  the  satisfaction  of  the  first 
mortgage.  So  the  Sweeney  decree  was  set 
aside  as  to  the  second  mortgage  only;  and, 
after  the  separation  of  the  two  mortgage  in- 
terests by  an  accounting  as  a  basis  for  a  re- 
demption of  the  property  from  the  first  mort- 
gage to  secure  the  homestead  right,  the  de- 
cree was  affirmed  in  other  respects.  This 
partial  affirmance  left  unimpaired  the  fore- 
closure of  the  second  mortgage  as  to  any 
property  there  may  have  been  outside  the 
homestead  and  not  absorbed  in  satisfying 
the  first  mortgage.  If  there  is  such  a  margin, 
George  W.  Davis,  the  husband,  is  now  the 
owner  of  it  by  successive  conveyances  from 
Sweeney,  subject  to  the  conditional  right  of 
Bdward  E.  Davis,  his  immediate  grantor. 

The  bUl  as  originally  filed  and  demurred 
to  stated  that  the  orator,  for  and  at  the  re- 
quest of  Addle  B.  Davis,  paid  to  the  clerk 
$102  to  redeem  the  premises  from  the  first 
mortgage,  and  charged  that  amount  to  her 
on  book  account;  that  the  disbursements 
made  and  services  rendered  in  the  prosecu- 
tion of  the  suit  amounted  to  $95  and  $485, 
req)ectlvely ;  that  the  orator  has  requested 
Mrs.  Davis  to  secure  him  for  these  charges 
by  assigning  to  him  her  right,  title,  and  in- 
terest in  the  premises  acquired  by  virtue  of 
this  redemption,  excepting  her  homestead 
right  therein;  and  that  alie  has  refused  so 
to  do.  The  bill  as  thus  framed  was  held  in- 
sufficient and  dismissed.  This  entry  was 
stricken  off  on  application,  and  the  orator 
liad  leave,  to  amend  bia  biU,  which  ha  did  by 


setting  up  a  writing  executed  by  Mrs.  Davis 
two  days  before  the  payment  of  the  redemp- 
tlon  money.  The  agreement  is  for  an  ex- 
pressed consideration  of  $162  paid  to  her  full 
satisfaction  by  the  orator,  and  the  language 
of  the  undertaking  is  as  foUows: 

"As  soon  as  I  shall  become  empowered  to  sell 
or  mortgage  the  land  and  premises  hereinafter 
described,  or  any  right,  title,  or  interest  there- 
in, I  will,  when  thereunto  by  said  George  Ii. 
Hunt  requested,  execute  and  deliver  to  him  a 
good  and  valid  first  mortgage  deed  of  said  land 
and  premises,  or  of  such  right,  title,  or  interest 
therein,  as  security  for  the  repayment  of  said 
above-mentioned  snm  of  money,  and  as  security 
for  the  purment  of  whatever  I  may  then  be  ow- 
iugaaid  George  Ii.  Hunt  and  the  firm  of  Amey 
&  Hunt  for  legal  services  and  disbursement." 

The  bill  alleges  that  the  orator  made  the 
payment  in  pursuance  of  this  promise  and 
agreement 

The  prayer  of  the  bill,  both  originally  and 
as  amended,  is  that  the  orator  be  subrogated 
to  all  the  original  rights  of  EJdward  E.  Davis 
in  said  first  mortgage,  that  the  amount  due 
on  said  mortgage  be  ascertained,  and  that 
the  defendants  be  required  to  pay  the  orator 
such  amount,  or  such  other  amount  as  equity 
requires,  and  that  in  default  thereof  the  de- 
fendants be  foreclosed.  There  la  an  alterna- 
tive prayer  that  the  said  Addle  B.  Davis  be 
subrogated  to  all  the  original  rights  of  Ed- 
ward E.  Davis  in  the  first  mortgage,  that 
the  orator  be  given  a  lien  on  the  amount 
found  due  on  said  mortgage  in  satisfaction 
of  his  claims,  and  that  the  defendants  be  re- 
quired to  pay  the  amount  so  found  due  in  dis- 
charge of  said  lien,  or  I>e  foreclosed.  There 
is  a  further  prayer  that  the  conditional  deed 
from  Edward  E.  Davis  to  George  M.  Davis  be 
canceled  and  decreed  to  be  of  no  validity  as 
against  the  orator  and  the  defendant  Ad- 
die  B. 

The  case  is  before  us  on  a  demurrer  to 
the  bill,  and  the  decision  must  be  kept  with- 
in the  scope  of  the  pleadings;  but  in  con- 
sidering the  case  it  must  be  remembered 
that  there  is  an  unknown  quantity  in  the 
problem,  and  that  the  final  and  exact  as- 
certainment of  the  rights  involved,  if  such 
an  ascertainment  is  deemed  necessary,  will 
d^end  upon  the  valuations  made  and  bounds 
established  in  setting  out  the  homestead.  It 
is  alleged  in  the  blU  that  from  1886  until 
the  bringing  of  the  bill  Oeorge  W.  Davis  oc- 
cupied the  premises  as  a  dwelling  place. 
Evidoitly  there  has  been  no  abandonment  of 
the  homestead  by  the  husband,  and  presum- 
ably there  has  been  no  separation  of  the  fam- 
ily that  has  received  the  sanction  of  the  law. 

The  orator's  Claim,  as  presented  in  his 
brief,  is  that  Addle  S.  Davis,  by  redeeming 
the  premises  from  the  first  mortgage,  became 
the  owner  of  that  mortgage,  and  was  subro- 
gated to  the  rights  therein  of  Edward  B. 
Davis,  the  mortgagee,  and  that  the  orator 
should  he  subrogated  to  all  oC  Edward's 
rights  in  the  premises  under  the  first  mort- 
gage, not  only  to  the  extent  of  the-  money 
advanced  to  redeem  the  premises  tiom  that 
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moiticace,  bTtt  to  fhe  fidt  extent  of  tlie 
■ecutlty  glv^  him  and  offered  to  be  given 
him  by  Mrs.  Davla.  The  decree  below  did 
not  Include  the  charges  tor  services  and  dis- 
bursements, and  the  orator,  while  asserting 
his  right  to  them,  presents  no  argument  upon 
this  point  The  statements  of  the  law  con- 
tained in  his  brief  relate  only  to  money 
advanced  to  pay  oft  a  mortgage,  and  we  find 
uothtog  in  the  long  list  of  our  cases,  cited 
without  extract  or  comment,  that  supports 
this  further  claim.  Nor  can  we  conceive 
of  any  ground  on  which  the  orator  can  es- 
tablish this  claim  as  a  lien  on  the  property 
superior  to  the  rights  of  Edward  E.  Davis. 

The  orator  states,  and  dtes  many  authori- 
ties in  support  of,  the  legal  propositions  that 
one  who,  having  no  previous  interest,  and 
being  under  no  obligation,  i>Bys  off  a  mort- 
gage, or  advances  money  for  its  payment,  at 
the  instance  of  a  debtor  party  and  for  his 
benefit,  is  within  the  Just  application  of 
the  doctrine  of  subrogation,  and  that,  where 
one  loans  money  to  another  upon  an  agree- 
ment that  It  is  to  be  used  to  pay  off  an 
existing  mortgage,  and  that  a  new  mortgage 
is  to  be  executed  to  the  lender  therefor,  the 
tender  is  entitled  to  be  subrogated  to  the 
rights  of  the  prior  mortgagee  In  case  the  bor- 
rower fails  to  execute  a  new  mortgage,  or 
In  case  the  new  mortgage  proves  to  be  in- 
valid or  defective.  Mo  consideration  is  giv- 
en to  the  terms  of  the  writing  taken  by  the 
orator,  nor  to  its  effect  upon  the  application 
of  the  rules  as  stated. 

[t]  The  defendants  contend  that  any  right 
of  subrogation  which  the  orator  might  other- 
wise have  had  is  defeated  by  the  express 
terms  of  the  writing  under  which  he  made 
the  paym«it;  that  the  writing  specifies  the 
security  which  the  orator  was  to  have,  and 
that  the  security  named  was  one  which  could 
not  be  given  unless  the  promisor  was  re- 
lieved from  her  coverture  and  given  the 
premises  as  alimony ;  that  the  orator's  situa- 
tion is  not  due  to  any  misapprehension  re- 
garding the  facts,  but  to  his  failure  to  meet 
the  requirement  of  the  contract;  that  the 
plain  purport  of  the  agreement  is  that  the 
orator's  right  to  any  security  shall  depend 
upon  the  successful  prosecution  of  a  suit  for 
the  promisor's  divorce. 

But  we  think  this  wrlUng  ought  not,  as  re- 
gards the  money  .  advanced  to  redeem  the 
homestead,  to  be  treated  as  a  bar  to  .such 
relief  as  equity  would  have  afforded  the 
orator  in  the  absence  of  an  express  agree- 
ment The  orator  sought  to  obtain  security 
for  services  and  disbursements  previously 
randeifed,  and  the  writing  was .  drawn  with 
this  In  view;  bnt  the  money  advanced  to 
redeem  the  property  was  a  present  inde- 
pendent consideration,  essential  to  the  pro- 
tectkm'  of  the  promisor's  rights.  The  pur- 
pose of  Mrs.  Davla,  as  evidenced  by  the 
writing,  was  to  give  the  Orator  such  security 
as  she  ml^^t  be  nble  to,  and  tM  i^roTlaloa 


regarding  the  time  and  manner  of  giving  the 
security  ought  not  to  be  so  construed  by  it 
court  of  equity  as  to  work  the  forfeiture  of 
a  meritorious  claim. 

[2]  The  defendants  characterise  the  writ- 
ing as  an  Illegal  contract,  on  the  ground  that 
the  promises  of  payment  are  contingent  upon 
procuring  a  dissolution  of  the  marriage  rela- 
tion. But  if  it  were  to  be  treated  as  an  il- 
legal contract  as  regards  the  existing  in- 
debtedness, this  would  not  affect  the  quality 
of  the  orator's  payment  of  the  redemptloB 
money  at  the  debtor's  request  as  a  considera- 
tion for  the  Implied  agreement  upon  whidi 
equity  bases  the  right  to  subrogation  In 
proper  cases. 

[3]  But  the  defendants  ctmtend  that  tlien 
can  be  no  subrogation  upon  the  case  preseut/- 
ed.  It  is  first  insisted  that  the  redemption 
was  a  payment  and  extinguishment  of  the 
first  mortgage  as  to  the  homestead.  It  is 
objected  further  that  the  orator  seeks  by 
subrogation  to  succeed  to  the  position  of  Ed- 
ward E.  Davis  for  the  purpose  of  depriving 
him  of  his  rights  under  the  second  mort- 
gage, and  that,  if  Edward  E.  is  compelled  to 
return  to  the  orator  the  money  received  from 
Mra  Davis  to  redeem  the  property  from  the 
first  mortgage,  he  will  lose  both  the  mortgage 
and  the  property.  The  proceeding  is  char- 
acterized as  follows: 

"A  mortgagee  forecloses  his  mortgage.  The 
mortgagor  borrows  the  money  with  which  to  re- 
deem. The  lender  immediately  brings  an  action 
to  compel  the  mortgagee  to  return  the  money 
to  him.  The  case  stands  where  it  started,  and 
the  mortgagee  again  brings  foreclosure,  and  the 
process  is  repeated." 

It  is  said  that  we  have  no  case  where  the 
doctrine  of  subrogation  has  been  so  applied 
as  to  compel  the  mortgagee  to  return  to  the 
lender  the  money  paid  to  redeem  the  premises. 
This  argument  overlooks  the  fact  that  the 
property  acquired  under  the  Sweeney  decree 
consisted  In  equity  of  two  separate  mortgage 
Interests,  one  of  which  was  subordinate 
to  the  other,  and  also  of  a  limited  validity. 
Mrs.  Davis'  payment  redeemed  the  described 
premises  from  the  first  mortgage,  and  enti- 
tled her  to  be  subrogated  to  ail  the  rights  of 
Edward  E.  Davis  as  owner  of  the  first  mort- 
gage Interest  But  all  the  rights  of  Edward 
E.  as  owner  of  the  second  mortgage  In- 
terest were  preserved  by  the  affirmance  of 
the  decree  as  modified.  Ttiose  rights,  how- 
ever, exist  with  the  limitations  arising  from 
the  invalidity  of  the  second  mortgage  as  to 
an  unascertained  part  of  the  premises  de- 
scribed. 

[4,  C]  Neither  In  executing  the  first  mort- 
gage nor  in  redeeming  the  property  did  Mrs. 
Davis  assume  any  obligation  to  the  holder 
of  the  second  mortgage ;  and  she  is  entitled 
to  have  fhe  security  outside  the  homestead 
flnft  appMed  In  satisfaction  of  the  first  mortr 
gage.  Gordon  v.  Deavitt,  84  Vt  68,  65,  78 
AtL  11&  The  suggestions  above  quoted  from 
the  defendants?  brief  proceed  on  an  erronip- 
ens  assumptloik  ,I£  SAward  ML  DUIe  mala* 
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tbfe  payment  called  for  I17  tin  decree  enters 
ed  below,  It  will  not  be  made  as  a  retnm  of 
the'  monej  received  to  redeem  the  property 
from  the  first  mortgage,  but  will  be  a  pay- 
ment made  In  his  right  as  second  mortga- 
gee to  protect  his  Interest  in  the  prcq;ierty 
onttdde  the  homestead.  The  orator  Is  entitled 
to  stand  In  the  right  of  Mirs.  Davis  as  re- 
gards the  sum  adTanced  to  make  the  re- 
demption. 

TJp<w  annonncement  of  the  decision,  the 
death  of  defendant  George  W.  Davis  is  sug- 
gested, and  defendant  Edward  E.  Davis  asks 
that  the  remand  be  with  leave  to  answer. 

The  canse  Is  remanded,  with  mandate  that 
the  decree  be  affirmed  as  of  the  date  of  the 
appeal,  with  a  new  time  of  redemptlcm,  uur 
less  further  proceedings  in  the  court  of 
chancery  be  there  applied  for  and  permitted. 

WATSON,  J.,  concurs  in  the  result  MDN- 
SON.  J.,  questions  the  orator's  right  to  tills 
t«llef,  in  view  of  the  express  agreement  un- 
der which  the  money  was  advanced. 


CAHH  V.  McCOKMICK.     (No.  4804.) 

(Supreme  Ck>tirt  of  Rhode  Island.    Feb.  29, 

1616.) 

1.  W1IX8     «=»86C10)— VAUOmr—UUfWATIVAIL 

Wnxs. 

The  law  does  not  prevent  a  testator  from 
making  an  unnatural  will,  and  the  fact  that 
he  did  not  make  proper  provisions  for  his  aged 
wife  does  not  show  mental  incapacity. 

[Ed.  Note.— For  other  coses,  see  Wills,  Cent 
Dig.  H  153-157 ;    Dec  Dig.  <S=»55(10).] 

2.  Wnxs  «=s>386— RBvntw— PiNDiNO. 

Where  there  was  abundant  evidence  show- 
ing the  testator's  mental  capacity,  a  finding  by 
the  superior  court  t«  that  effect  will  not  be  dis- 
turbed by  the  appellate  tribunal,  tliough  there 
was  evidence  of  incapacity. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  859;   Dec.  Dig.  «8=»38e.) 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  (Jhester  W.  Bar- 
rows, Judge. 

Proceeding  by  Catherine  K.  Carr  for  the  pro- 
bate of  the  last  will  and  testament  of  Mar- 
tin McCormlck,  opposed  by  Bridget  McCor-, 
mlck.  Probate  was  denied  in  the  municipal' 
court,  and  proponent  appealed  to  the  supe- 
rior court,  where  the  will  was  admitted  to 
probate,  and  contestant  excepted.  Excep- 
tions overruled,  and  case  remitted  for  fur- 
ther proceedings. 

Cooney  &  CahilU  of  Providence,  for  appel- 
lant Fltcgerald  &  Hlggina,  of  Providence, 
for  apptflee. 

PBB  CURIAM.  Martin  McCormlck  died 
Afnrll  e,  1914,  at  t3ie  age  of  about  88  years, 
leaving  a  widow,  Bridget  McCormidc,  but  no 
dilldren.  He  left  a  last  will  and  testament 
which  was  executed  Octol>er  19,  1918.  By 
tills  will  Martin  McOormlck  devised  to  his 
wife,  Bridget  McCormlck,  for  and  during  her 


natural  life,  certain  lots  of  land,  wttb  build- 
ings thereon,  situated  on  RoUnson  street  and 
Wlllard  avenue  in  the  city  of  Providence^ 
such  devise  being  in  lieu  of  dower.  The  res- 
idue of  his  estate,  both  real  and  personal, 
he  devised  and  bequeathed  to  his  sister, 
Catherine  £1.  Carr,  and  to  her  heirs  forever. 
The  whole  estate  was  of  the  approximate 
value  of  $33,0000,  including  some  fl7,000  de- 
posited in  various  banks. 

The  wUl  was  presented  to  the  munic^al 
court  for  probate  by  Catherine  B.  Carr,  the 
residuary  legatee,  and  after  hearing  the  evi- 
dence and  arguments  of  counsel  both  for  and 
against  the  will  the  municipal  court  refused 
to  probate  the  same  as  the  last  will  and  tes- 
tament of  Martin  McCormlck,  and  a  decree 
was  entered  acoordlngly.  From  this  decree 
Catherine  Bi  Carr  took  an  appeal  to  the  su- 
perior court  After  a  hearing  In  the  superior 
court,  without  a  lury,  a  decision  was  ren- 
dered sustaining  the  will,  whereupon  the  said 
Bridget  McCormlck  brought  her  bill  of  excep- 
tions to  this  court,  oomplalning:  (1)  Tliat 
said  dedsion  was  contrary  to  law;  and  (2> 
that  said  decision  was  also  contrary  to  the 
evidence  and  the  weight  thereof. 

The  question  presented  to  us  is  whether  or 
not  the  trial  court  was  clearly  wrong  in  its 
finding  that  Martin  McCormlck,  at  the  time 
of  the  making  of  bis  will,  October  19,  1913, 
was  of  sufilcient  mental  capacity  to  under- 
stand and  appreciate  the  terms,  conditions, 
and  effect  of  tlie  Instrument  which  he  then 
executed.  lAis  court  has  examined  the  tran- 
script of  testimony  at  length  and  with  great 
care.  There  is  no  evidence  of  undue  influ- 
ence demanding  serious  consideration. 

[1]  There  Is  testimcMiy  that  the  wife,  Bridg- 
et McCormlck,  for  many  years  materially 
assisted  her  husband  in  accumulating  the 
property  of  which  he  died  possessed,  and  that 
by  means  of  a  legacy  from  some  relative  she 
bore  the  expense  of  educating  a  son,  now  de- 
ceased, and  contributed  to  the  living  exx>eu3- 
es  of  the  family,  thus  enabling  her  husband 
to  further  increase  and  better  hla  financial 
condition.  There  is  also  testimony  l>eariug 
upon  the  miserly  and  ungenerous  dispositloa 
of  Martin  McCormlck ;  that  he  was  irritable, 
fault-finding,  and  very  dilflcult  to  get  along 
with;  and  that  in  bis  later  years  he  required 
and  received  from  his  wife  unremitting  at- 
tention, sometimes  attentions  which  were  try- 
ing and  disagreeable  to  render. 

It  is  claimed  that  these  things,  and  others 
which  appear  in  the  evidence,  but  which  it 
Is  not  necessary  to  enumerate,  show  the  un- 
justness  of  the  will  to  an  extent  inconsistent 
with  a  sound  and  disposing  mind.  The  law, 
however,  does  not  prevent  a  man  from  mak- 
ing au  unjust  will  If  he  sees  fit  to  do  so,  pro- 
vided he  is,  at  the  time  of  maiding  It  of  suf- 
ficient mental  capacity  to  fully  understand 
what  he  is  doing.  Perhaps  it  would  have 
been  more  suitable  and  liberal,  had  Martin 
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McCk>rml<^  provided  for  his  wife  out  of  the 
Income  of  his  personal  estate,  rather  than  to 
have  burdened  her,  In  her  old  age,  with  the 
care  of  tenements  for  which  she  was  by  rea- 
son of  her  years  unfitted;  but  such  things 
are  not  matters  upon  which  a  court  can  base 
Its  conclusions  as  to  the  soundness  of  the 
testator's  mind  at  the  time  he  made  his  will. 

Both  of  the  attesting  witnesses  to  the  will 
testify  that  In  their  opinion  Martin  McCor- 
mlck  was  not,  on  Octotwr  19,  191S,  the  time 
when  he  executed  the  will,  of  sound  mind. 
While  an  examination  of  their  testimony 
does  not  lead  us  to  doubt  their  sincerity,  the 
facts  which  they  give  In  support  of  that  opin- 
ion are  so  meager  that  we  cannot  regard 
their  evidence  as  of  especial  value,  when  com- 
pared with  that  of  other  witnesses  who  tes- 
tified upon  the  other  side  as  to  the  soundness 
of  the  testator's  mind. 

There  is  some  testimony  that  Martin  Mc- 
Gormick  was  obsessed  with  the  Idea  that  his 
wife  was  addicted  to  a  somewhat  excesslTe 
use  of  intoxicating  liquors,  when  as  a  matter 
of  fact  she  did  not  indulge  in  their  use  at  all, 
and  It  is  argued  that  such  a  delusion  would 
naturally  lead  him  to  unjustly  discriminate 
against  her  in  the  making  of  his  will.  There 
Is  not  much  testimony  bearing  upon  this  mat- 
ter, but  what  there  is  seems  to  us  to  Indi- 
cate a  desire  on  the  part  of  Martin  McGor- 
mlck  to  nag  and  worry  his  wife,  rather  than 
to  have  proceeded  from  any  actual  delusion. 

[2]  There  Is  much  testimony  tending  to 
show  that  Martin  McCormlck,  at  the  time  he 
made  his  will,  was  mentally  capable  of  on- 
derstanding  the  nature  and  effect  of  that  in- 
strument. Tlie  testimony  as  a  whole  Is  caa- 
filcting.  The  trial  court  heard  the  testimony 
and  saw  the  witnesses,  and  we  cannot  say 
that  Its  conclusion  thereon,  sustaining  the 
will,  is  clearly  wrong. 

The  exception  of  Bridget  McCormlck  Is 
overruled,  and  the  case  is  remitted  to  the  su- 
perior court  for  further  proceedinga 


PRIMITIVE  METHODIST  CHURCH  OF 

RHODE  ISIiAND  et  aL  v.  HOMER. 

(No.  345.) 

(Supreme  C!onrt  of  Rhode  Island.    March  7, 
1916.) 

1.  Nbw  Tmal  «=»111— PKTmoii  TOR— Stat- 
ute. 

Under  Gen.  Laws  1909,  c.  297,  H  1  and  2, 
authorizing  the  Supreme  Court  to  grant  a  new 
trial  to  a  party  or  garnishee  in  any  action  or 
proceeding  in  the  superior  court  under  gpedlfied 
conditions,  persons  who  were  not  parties  to  an 
equity  suit  are  not  entitled  to  a  new  trial  and 
vacation  of  the  decree,  particularly  as  the  stat- 
ute indicated  it  was  applicable  only  to  actions 
at  law. 

lEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  232;    Dec.  Dig.  <S=»111.] 

2.  Tbtjstb  ®=257  —  Rights  or  Cbstui  Que 
Tbust— Pasties. 

In  proceedings  affecting  a  trust  estate  the 
tmstee  and  cestui  que  trust  are  so  far  independ- 


ent that  the  latter  most  be  made  a  party  for 
the  decree  to  be  binding  on  him;  this  being  par- 
ticularly true  where  the  trustee  is  merely  a 
naked  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  §§  363-B68 ;    Dee.  Dig.  «=>257.1 

3.  New  Tbial  ®=>111— Riobt  to  Nbw  Tbux 
— Cestoi  Qub  Tkust. 

Under  Gen.  Laws  1909^  c.  297,  i  8,  declar- 
ing that,  when  any  person  is  aggrieved  h^  any 
decree  of  the  superior  court,  and  from  sccidenL 
mistake,  or  lack  of  evidence  newly  discovered 
has  failed  to  claim  or  prosecute  his  appeal,  etc., 
the  Supreme  Court  may,  upon  petition  filed 
within  one  year  after  entry  of  the  decree,  allow 
an  appeal  to  be  taken  on  such  conditiona  aa 
the  court  may  prescribe,  the  person  amisved  by 
a  decree  in  equity  who  may  obtain  r^ef  is  one 
who  had  the  right  to  claim  and  prosecute  an  aj)- 
peal ;  consequently  a  cestui  que  trust,  who  was 
not  a  par^  to  a  suit  against  the  trustee,  the 
holder  of  the  legfd  title,  not  having  the  right  to 
appeal,  has  no  right  to  a  motion  for  new  trial. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  g  232;    Dec  Dig.  <S=5lll.] 

4.  Equity  ®=>457— Buxs  in  Natube  of  Biu. 
OF  Review— Right  to  File. 

Where  a  decree  in  a  suit  against  trustees 
affected  the  right  of  the  cestuis,  who  were  not 
made  parties,  they  may  raise  the  question  as  to 
whether  they  were  bound  thereby  by  a  bill  in  the 
nature  of  a  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  1099 ;    Dec.  Dig.  «=»457.] 

Petition  by  the  Primitive  Methodist 
Ohurdi  of  Rhode  Island  and  otbers  against 
Arthur  C.  Homer  for  vacation  of  a  final  de- 
cree and  new  trial.  Petition  denied  and  dis- 
missed. 

Washington  R.  Prescott,  of  Providence,  for 
petitioners.  William  J.  Brown,  of  Provi- 
dence, for  respondent 

BAKER,  J.  This  la  a  petition  filed  No- 
vember 20,  1916^  by  the  Primitive  Methodist 
Church  of  Rhode  Island,  Darkln  Bardaley, 
Arthur  Knight,  and  others  against  Arthur  C. 
Homer,  of  Fall  River,  in  the  cwnmonwealth 
of  Massachusetts.  It  alleges,  among  otbet 
things,  that  the  respondent  on  April  3,  1914, 
filed  in  the  superior  court  for  the  county 
of  Kent  a  bill  In  equity  against  William  H. 
Sheldon,  Israd  R.  Sheldon,  and  others  as 
trustees  of  certain  real  estate  situate  in 
Warwick,  In  the  state  of  Rhode  Island,  under 
two  certain  deeds,  both  bearing  date  Decem- 
ber 23,  1891,  executed  by  one  Samuel  J.  Vlck- 
ery,  late  of  said  Warwick,  deceased,  praying 
that  the  trusts  created  by  said  deeds  be 
dedared  to  have  wholly  fiiUed  and  become 
inoperative,  and  that  the  court  order  said 
real  estate  to  be  conveyed  to  him  as  the  sole 
heir  at  law  of  one  Tliomas  F.  Ylckery,  who 
was  the  sole  residuary  devisee  of  said  Samuel 
J.  Vlckery. 

The  petition  also  alleges  that  a  final  decree 
granting  the  prayer  of  said  bill  was  enter- 
ed by  said  court  on  November  27,  1914,  and 
that  by  deed  of  a  Bt)eclal  master  appointed 
for  that  purpose  by  the  court  said  real 
estate  was  conveyed  to  the  respondent  "free 
of  and  discharged  from  all  the  trusts  bn- 
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posed  or  attempted  to  be  Imposed  thereon 
bj  said  trast  deeds." 

The  petition  farther  alleges  that  the  peti- 
tloneis  are  beneficially  Interested  In  said 
real  estate  under  one  of  said  trust  deeds; 
that  neither  they  nor  any  of  them  were  made 
parties  to  said  equity  suit  or  "had  actual 
notice  of  the  pendency  thereof  until  long 
after  the  entry  of  the  final  decree"  therein. 
Claiming  that  they  are  aggrieved  by  the  en- 
try of  said  final  decree,  and  that  by  reason 
of  accident,  mistake,  or  unforeseen  cause 
they  have  been  unjustly  deprived  of  their 
rights  and  property  in  said  real  estate,  they 
ask  this  court  "to  order  and  decree  that 
said  cause  be  reopened,  and  the  final  decree 
entered  therein  be  vacated,  and  the  case  be 
reinstated,  stand  open  to  the  petitioners  to  be 
made  parties  to  said  equity  cause,  and  to 
have  a  trial  thereof  before  said  superior 
court  ui>on  the  merits." 

[1-3]  This  petition  is  apparently  filed  un- 
der chapter  297  of  the  General  Laws.  Sec- 
tions 1  and  2  thereof  authorize  this  court 
to  grant  a  new  trial  to  "a  party  or  garnishee 
in  any  action  or  proceeding  in  the  superior 
court"  under  certain  specified  conditions. 
They  are  designed  only  for  the  benefit  of  a 
party  or  garnujbee.  The  petition  sets  out 
that  the  petitioners  were  not  parties  to  the 
suit  in  equity,  and  obviously  they  are  not 
garnishees.  It  is  clear,  therefore,  that  they 
can  obtain  no  relief  under  the  first  two  sec- 
tions. Seward  v.  Johnson,  27  B.  I.  396,  399, 
62  Atl.  569.  Moreover,  the  language  employ- 
ed indicates  that  these  sections  relate  only 
to  actions  and  proceedings  at  law.  Section 
3  of  chapter  297  Is  as  follows: 

"Sec.  3.  When  any  person  is  aggrieved  by  any 
order,  decree,  decision,  or  judgment  of  the  supe- 
rior court  or  of  any  probate  court  or  town  coun- 
cil, and  from  accident,  mistake,  unforeseen  cause, 
or  lack  of  evidence  newly  discovered,  has  failed 
to  claim  or  prosecute  his  appeal,  or  to  file  or 
prosecute  a  bill  of  exceptions,  or  motion,  or  pe- 
tition for  a  new  trial,  the  supreme  court,  if  it 
appears  that  justice  requires  a  revision  of  the 
case,  may,  upon  petition  filed  within  one  year 
after  the  entry  of  such  order,  decree,  decision, 
or  judgment,  allow  an  appeal  to  be  taken  and 
prooecuted,  or  a  bill  of  ezceptJona  or  a  motion 
tor  a  new  trial  to  be  filed  and  prosecuted,  upon 
such  terms  and  conditions  as  the  court  may 
prescribe." 

It  is  apparmt  that  the  person  aggrieved 
by  a  decree  In  equity  of  the  superior  court 
who  may  obtain  relief  under  this  section 
is  one  who  has  a  right  to  claim  and  prosecute 
an  appeal  from  such  decree.  In  other  words, 
he  must  be  a  party  to  the  stilt  or  one  in  priv- 
ity with  him,  and  appellant's  proper  rela- 
tion to  the  suit  must  be  shown  by  the  record. 
2  Bncy.  PI.  &  Pr.  161.  It  does  not  appear 
what  kind  of  a  legal  entity  the  Primitive 
Methodist  Church  of  Rhode  Island  is.  It 
Is  mentioned  neither  In  the  deeds  nor  in  the 
bUl  in  equity. 

The  re8P<Hident8  In  the  equity  suit  were 
some  of  the  original  trustees  named  In  the 


deeds  and  the  heirs  of  sndi  original  trustees 
as  had  deceased.  These  trustees  merely  held 
the  legal  title,  and  the  beneficiaries  were 
entitled  to  the  possession  of  the  estate  and 
its  use  and  improvement.  The  general  rule  Is 
that  In  proceedings  affecting  the  trust  estate 
the  trustee  and  cestui  que  trust  are  so  far 
independent  of  each  other  that  the  latter 
must  be  made  a  party  to  the  suit  in  order 
to  be  bound  by  the  judgment  or  decree  ren- 
dered therein.  23  Cyc.  12-16.  It  Is  clearly 
so  when  the  trustee  is  a  naked  trustee  mere- 
ly. If  not  bound  by  the  decree,  we  think  a 
cestui  que  trust  has  not  the  appealable  Inter- 
est entitling  him  to  appeal.  Consequently 
the  petitioners  In  tMs  case  are  not  entitled 
to  the  relief  provided  for  by  section  8  of 
chapter  297. 

[4]  In  these  circumstances,  if  the  petition- 
ers claim  the  right  to  set  aside  the  decree 
on  the  grounds  that  it  was  made  without 
making  them  parties,  and  that  their  right 
were  affected  thereby,  they  can  raise  the 
question  by  filing  an  original  bill  In  the  na- 
ture of  a  bill  of  review.  Qulnn  v.  Hall,  87 
E.  I.  56,  91  Atl.  71. 

The  petition  is  denied  and  dismissed. 


PATERIE  V.  DAVIGNON  et  al.     (No.  252.> 

(Supreme  Court  of  Rhode  Island.    March  IS, 
1916.) 

1.  Apfkal  and  Bbbob  €=^715(2)  —  Pbosecu- 
TiON  OF  Appeal— Mode. 

On  writ  of  error  to  an  order  vacating  a 

default,  the  Supreme  Court  cannot  review  the 

matter;    it  being  presented  only  by  affidavits. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  2965 ;  Dec.  Dig.  «8=j715(2).1 

2.  Appkal  and  Ebbob  $=>6— "Writ  of  Eb- 
bob"— Scope. 

An  alleged  error  in  the  rulings  of  the  dia- 
trict  court  cannot  be  brought  to  the  Supreme 
Court  for  review  by  a  bill  of  exceptions,  but 
must  be  brought  by  a  writ  of  error,  which  u  the 
common-law  writ,  the  province  of  which  is  to 
bring  the  record  of  an  inferior  court  up  for  in- 
spection so  that  the  Supreme  Court  may  deter^ 
mine  whether  error  was  committed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  22 ;   Dec.  Dig.  i&=>6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Writ  of  Error.] 

3.  Appeal  and  Ebbob  <8=»935(2)— Review— 

PBESLrMPTIONS. 

In  the  absence  of  anything  to  the  contrary 
appearing  on  the  record,  it  must  be  presumed 
that  the  action  of  the  lower  court  In  vncatins:  a 
default  judgment  under  Gen.  Laws  1909,  c.  '2S4. 
i  2,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8785 ;  Dec.  Dig.  <8=>935(2).I 

4.  Appeal  and  Ekbob  «=»82(3)  —  Decisions 
Reviewable— iNTEBLOCtJTOEY  Judgment. 

A  writ  of  error  will  lie  only  to  a  final  judg- 
ment, and  it  will  not  lie  to  review  an  order 
vacating  default  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  379,  380,  414,  478,  521 ; 
Dec  Dig.  <S=982(3).J 

Action  by  Mary  Paterie  against  Joseph  C. 
Davlgnon  and  others.     Defendants'  default 
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Judgment  was,  on  motion,  set  aside,  and  the 
case  reinstated  for  trial,  and  plaintiff  peti- 
tions for  writ  of  error.  Writ  of  error  dis- 
missed. 

Julius  Ousley,  of  Pawtucket,  for  petition- 
er. Elphege  J.  Daignault,  of  Woonsocket, 
for  respondents. 

SWEETIiAND,  J.  This  is  a  petlUon  for  a 
writ  of  error  to  be  directed  to  the  district 
court  of  the  Eleventh  judicial  district  A 
writ  of  error  has  issued,  and  said  district 
court  under  Its  seal  has  s^it  to  as  for  in- 
spection the  record  and  proceedings  in  said 
district  court  in  the  case  of  Mary  Paterle 
against  Joseph  0.  Davlgnon  and  Emma  Dav- 
Ignon. 

By  said  record  it  appears  that  on  August 
26,  1915,  Mary  Paterle  commenced  in  said 
district  court  an  action  of  trespass  on  the 
case  against  Joseph  C.  Davlgnon  and  Emma 
Davlgnon ;  that  on  the  return  day  of  the  writ 
said  case  was  unanswered  by  the  defendants ; 
tliat  on  September  16,  1915,  the  defendants 
were  defaulted;  and  that  on  September  30, 
1915,  Judgment  was  entered  in  said  case  in 
favor  of  the  plaintiff  against  the  defendants. 
It  further  appears  that  on  December  16, 
1915,  on  motion  of  the  defendants  said  court 
removed  the  Judgment  entered  by  the  default 
of  the  defendants  and  reinstated  said  case 
for  trial.  It  is  of  tills  last-mentioned  action 
of  said  district  court  that  the  petitioner  com- 
plains, and  here  seeks  a  reversal. 

[1]  Chapter  2d4,  {  2,  General  Laws  1900, 
provides  as  follows: 

"Sec.  2.  In  case  of  judgment  by  default,  or  iu 
case  of  jadgment  entered  by  mistake,  or  in  case 
of  decrees  In  all  equity  causes  and  causes  fol- 
lowing the  course  of  equity,  the  court  entering 
the  same  shall  have  control  over  the  same  for 
the  period  of  six  months  after  the  entry  thereof, 
and  may,  for  cause  shown,  set  aside  the  same 
and  reinstate  the  cause,  or  make  new  enti^  and 
take  other  proceedings,  with  proper  notice  to 
parties,  with  or  without  terms,  as  it  may  direct 
oy  general  role  or  special  order." 

[2-4]  Under  this  statutory  provision  said 
district  court  had  Jurisdiction  on  December 
16,  1916,  for  cause  shown  to  remove  the 
Judgment  by  default  previously  entered  In 
said  case.  The  plaintiff  in  error  claims  that 
said  district  court  acted  without  sufficient 
legal  canse.  By  means  of  affidavits  she  has 
sought  to  show  to  us  what  took  place  at  the 


hearing  on  defeindants*  motion  to  remove  the 
default  and  the  evidence  presented  to  said 
district  court  at  that  hearing.  We  cannot 
receive  said  affidavits.  Under  our  practice 
an  alleged  error  in  the  rulings  or  decisions 
of  a  district  court  cannot  be  bronght  to  this 
court  for  review  by  a  bill  of  exceptions.  We 
have  said  that  such  alleged  error  Is  review- 
able by  us  upon  a  writ  of  error.  The  writ  of 
error,  however,  which  this  court  may  issue 
is  the  common-law  writ  of  error.  The  prov- 
ince of  such  writ  Is  to  bring  the  record  of  an 
inferior  court  before  us  for  inspection,  and 
to  enable  us  to  affirm  or  reverse  the  Judg- 
ment of  that  court  upon  questions  of  law 
only.  Under  the  writ  we  cannot  consider  an 
alleged  error  which  does  not  appear  upon 
the  face  of  the  record.  Such  error  cannot  be 
presented  to  us  eztrlnsically  by  means  of 
affidavits.  In  the  absence  of  anything  to 
the  contrary  appearing  upon  the  record,  we 
must  presume  that  the  action  of  the  district 
court  removing  the  default  was  taken  after 
there  had  been  presented  to  it  legal  cause 
therefor  sufficient  to  move  Its  Judgment. 
Furthermore,  a  writ  of  error  will  lie  only 
to  a  final  Judgment  The  action  of  the  dis- 
trict court  of  which  the  plaintiff  complains 
is  merely  Interlocutory,  and  the  final  decision 
or  Judgment  of  that  court  may  yet  be  render- 
ed in  favor  of  the  plaintiff. 

The  writ  of  error  Is  dismissed.  Tbe  rec- 
ord and  proceedings  in  the  original  canse 
which  have  been  sent  to  this  court  for  in- 
spection are  remitted  to  said  district  court 
of  the  Eleventh  Judicial  district 


LIQUORI  V.  RUSSO  et  aL 


(No.  4884.) 
March   6. 


(Supreme  Court  of  Rhode  Island. 
1916.) 

AcHon  by  Gioaccbino  Liqnorl  against  Antonio 
Rnsso  and  others.  Petition  by  defendants  under 
Gen.  Laws  1909,  c.  297,  for  vacation  of  default 
and  trial.  Judgment  vacated,  and  case  reinstat- 
ed for  trial. 

See.  also,  95  AtL  1061. 

John  L.  Curran,  of  Providence,  toe  plaintiff. 
William  M.  P.  Bowen,  of  Providence,  for  defend- 
ant. 

PER  CURIAM.  Petition  granted,  defanlt  re- 
moved, judgment  vacated,  and  case  reinstated 
for  triaL 
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ODBBT  V.  PITTSBURGH,  H.  B.  ft 
N,  O.  BY.  CO. 

*  (Supreme  Ck>urt  of  PcniwylTania.    Jul.  8, 1916.) 

1.  Stbbvt  Raiiaoads  «=»28(8)  —  Ooitstbito- 
noN  ov  PowKB  Limb— Chabteb. 

Act  June  1,  1907  (P.  L.  368),  authorizing 
■treet  railway  companies- to  use  land  for  certain 
purposes,  authorizes  them  to  construct  trans- 
mission lines  for  electric  diverging  from  the  rail- 
way line,  when  and  only  when  the  routes  there- 
for are  properly  designated  in  the  charter. 

[E2d.  Note.— EV>r  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  44,  45;  Dec.  Dig.  «=> 
28(3).] 

2.  Street  Bailboads  «=>K7(B)— Poweb  Lines 
—CoNSTBUOTiON— Injunction— Btteden  or 
Pboof. 

In  a  suit  to  enjoin  a  street  railway  com- 
pany from  constructing  a  power  transmission 
line  along  an  alley  in  front  of  plaintiff's  prop- 
el^, the  burden  was  on  defendant  to  show,  not 
only  an  ordinance  authorizing  it  to  construct 
gudi  line,  but  authority  from  the  commonwealth, 
designated  in  its  charter  or  in  extensions  to  its 
charter  route. 

[Ed.  Nota— BVnr  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  141;    Dec.  Dig.  &^57(.S>.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Injunction  by  Robert  Curry  against  the 
Pittsburgh,  Harmony,  Butler  ft  New  Castle 
Railway  Company,  a  corporatloo.  From  a 
decree  awarding  an  injunction,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER. STEWART,  MOSCHZISEER,  and 
FRAZER,  JJ. 

Walter  I^roo,  of  Pittsburgh,  and  J.  N.  Mar^ 
tin,  of  New  Caistle^  for  appellant.  Robert  K. 
Aiken  and  0.  H.  Akens,  both  of  New  Castle, 
for  appellee. 

POTTEB,  J.  The  plaintiff  In  this  case 
sought  to  enjoin  the  defendant,  a  street  rail- 
way company,  from  constructing  a  transmis- 
sion line  to  convey  electric  power  along  an 
alley  In  front  of  his  property.  The  court  be- 
low granted  the  Injunction  upon  the  ground 
that  It  was  proposed  to  build  the  line  for  the 
transmission  of  power,  separate  from  the  line 
of  tbe  railway  tracks,  and  over  a  different 
route  and  upon  one  not  designated  in  the 
cbarter.  The  separation  between  the  route 
for  the  tracks  and  thot  for  the  transmission 
line  was  made  at  the  request  of  the  borough 
authorities,  and  with  their  consent 

[1]  The  narrow  question  here  presented  for 
determination  is  whether  the  defendant  Aow- 
ed  that  It  had  proper  authority  to  build  its 
line  of  electric  wires  for  the  transmission  of 
the  power  upon  the  route  It  sought  to  occupy. 
It  is  contended  on  behalf  of  plaintiff  that  the 
tracks  and  the  power  transmission  line  must 
follow  the  same  route,  and  that  no  authority 
for  any  separation  was  shown.  In  reply, 
counsel  for  defendant  points  to  the  language 
of  the  act  of  June  1,  1807  (P.  L.  868),  whldti 
In  section  1  confers  upon  street  railway  com- 
panies 'chartered  under  the  provisions  of  the 


act  of  May  14, 1880  (P.  L.  211),  the  power  of 
emlasnt  domain  and  authorizes  them  to  take 
and  occupy  such  lands, 

"As  may  be  required  for  the  purpose  of  locat- 
ing and  constructing  all  turnouts,  poles,  stations, 
power  houses,  car  barns,  lines  for  the  transmis- 
sion of  power,  and  all  necessary  works  and 
buildings,  conveniences,  and  equipments  for  the 
construction  and  operation  of  mnchinery,  en- 
gines, boilers,  or  appliances — including  the  erec- 
tion of  poles  for  the  support  of  wires,  and  con- 
duits or  the  maldng  of  tunnels  or  subways — for 
the  production  or  supply  of  the  motive  power 
used  by  said  company  In  the  operation  of  its 
railway,  whether  the  lines  for  the  transmis- 
sion of  snch  power  be  parallel  with  the  snid  rail- 
way or  divergent  therefrom:  Provided,  that  no 
right  of  way  for  any  such  divertent  transmis- 
sion line  shall  exceed  sixteen  and  one-half 
ae%)  feet  in  width." 

Clearly  this  Is  authority  for  the  construc- 
tion of  a  transmission  line,  which  may  be  di- 
vergent from  the  line  of  the  railway,  where 
the  route  for  It  is  properly  adopted  in  the 
charter.  But,  as  the  court  below  states  in 
setting  forth  his  first  conclusion  of  law: 

"A  street  passenger  railway  company  is  re- 
quired to  describe  the  route  for  its  proposed  rail- 
woy  in  its  application  for  charter;  that  is,  to 
name  the  streets,  highways,  and  bridges,  and  the 
franchise  from  the  commonwealth  is  to  con- 
struct, maintain,  and  operate  a  railway  on  such 
route  for  public  use.  The  same  requirement  ap- 
plies to  extension  resolutions." 

[J]  The  court  further  points  out  that  upon 
the  trial  of  this  case  the  defendant  did  not 
offer  its  cbarter  in  evidence,  or  show  that  it 
had  any  franchise  or  authority  from  the  coui- 
monwealth  to  use  or  occupy  any  of  the  streets 
or  highways  in  the  borough.  No  authority  to 
construct  either  railway  tracks  or  transmis- 
sion lines  was  shown.  Counsel  for  defendant 
rested  upon  the  ordinances  showing  the  con- 
sent of  the  local  municipal  authorities. 
These  were  requisite  in  their  place,  but  an  es- 
sential prerequisite  was  the  showing  of  au- 
thority from  the  commonwealth,  as  set  forth 
in  the  charter.  While  the  consent  of  the  mu- 
nicipality is  essential,  it  is  necessarily  a  sub- 
sequent incident  Homestead  St  Ry.  v.  Pitts- 
burgh &  Homestead  Electric  St.  Ry;.  166  Pa. 
162,  30  Atl.  OSO,  27  L  R.  A.  388;  Hannum  v. 
Media,  Middletown,  Aston  &  Chester  Electric 
St  Ry.  Co.,  200  Pa.  44,  49  AU.  789.  In  the 
present  case  the  burden  was  upon  the  de- 
fendant to  show  that  it  had  the  right  to  do 
ttae  act  of  which  complaint  Is  made ;  that  is, 
to  erect  poles  and  buUd  its  transmissitm  line 
upon  the  alley  in  front  of  plaintiff's  ptopetty. 
It  failed  to  show  that  it  bad  made  any  pro- 
vision for  the  use  of  the  locatlcai  in  question, 
for  its  transmission  line,  under  the  terms  of 
its  charter.  It  Is  unnecessary  to  go  further. 
The  questlMi  of  what  the  defendant  might 
have  rightfully  done  in  the  way  of  building 
a  separate  and  diverging  line  for  the  trans- 
mission of  its  power  has  no  place  in  this  case, 
because  the  defendant  has  not  shown  that  it 
made  any  provision  in  Its  charter  route,  or 
by  any  ext«ision  thereto,  for  the  location  of 
the  diverging  transmission  line,  which  it  pro- 
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posed  to  constract  This  being  so,  it  is  con- 
clusive as  to  this  appeal,  and  we  need  not  con- 
sider or  discuss  otber  questions  raised  by  tlie 
assignments  of  error.  They  are  all  dismiss- 
ed, as  is  this  appeal,  at  the  cost  of  appellant, 
and  the  decree  of  the  court  below  Is  afiSrmed. 


CnjRBT  V.  HARMONY  ELECTRIC  CO. 

(two  cases). 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

1.  CORPOBATIONS    «=929(2)    —    PbANCHISB    — 
GHABTEB— COLLATKRAL  ATTACK. 

A  corporate  franchise  or  charter  cannot  be 
collaterally  attacked  by  an  individual  in  a  pro- 
ceeding brought  under  Act  June  19,  1871  (P. 
li.  1360),  authorizing  maintenance  of  suit 
against  corporations  by  individuals. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  e§  78,  79,  2504;  Dec.  Dig.  «=»29(2).] 

2.  ELECTBicrrr  «=»6— Trawsmissiok  lavt  — 

CONBTBUCTION— iNJUNOnON. 

Wliere  in  suits  by  owners  of  lots  facing  on 
an  alley  to  restrain  an  electric  company  from 
erecting  and  maintaining  a  transmission  line 
along  the  alley,  it  appears  that  defendant's  char- 
ter authorizes  it  to  maintain  such  lines,  that  the 
construction  of  the  proposed  line  has  been  au- 
thorized by  the  borough  and  approved  by  the 
public  service  commission,  and  it  does  not  ap- 
pear that  defendant  has  refused  to  furnish  elec- 
tricity to  any  applicant  in  the  borouph,  the  bills 
will  be  dismissed,  though  it  appears  that  defend- 
ant has  agreed  with  the  borough,  in  a  contract 
of  questionable  validity,  not  to  furnish  electric 
current  within  the  borough  limits. 

[Bd.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  <8=5»fl.] 

Appeals  from  Court  of  Common  Pleas,  Law- 
rence County. 

Injunction  by  Robert  Curry  and  by  John 
M.  Curry  and  another  against  the  Harmony 
Electric  Company,  a  corporation.  From  de- 
crees refusing  Injunctions,  the  respective 
plaintiffs  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWABT,  MOSOHZISKEB,  and 
FBAZEB,  JJ. 

C.  H.  Akens,  of  New  Castle,  for  appellant 
Robert  Curry.  Robt  K.  Aiken,  of  New  Castle, 
for  appellants  John  M.  Curry  and  Harry 
M.  Curry.  J.  N.  Martin,  of  New  Castle,  and 
Walter  Lyon,  of  Pittsburgh,  for  appellea 

POTTER,  J.  Two  appeals  were  here  ar- 
gued together,  and  they  will  be  disposed  of 
In  one  opinion.  The  plaintiffs,  as  owners 
of  lots  facing  on  an  alley  known  as  Chestnut 
Way  in  the  borough  of  Ellwood  City,  died 
bills  In  equity  to  restrain  the  d^Sendant,  an 
electric  heat,  power,  and  light  company,  from 
erecting  and  maintaining  an  electric  trans- 
mission line  along  the  said  alley  in  front  of 
the  plnlntlffa'  property.  It  is  alleged  in  the 
bills  that  the  defendant  is  a  corporation  form- 
ed December  31,  1918,  by  a  merger  of  26  elec- 
tric Ugbt  ctHttpanles,  each  incorporated  under 
the  laws  of  Pennsylvania,  for  the  purpose  of 
supplying  "light,  heat,  and  power"  along  the 
lines  Of  the  Pittsburgh,  Harmony,  Butler  & 


New  Castle  Railway  Company,  and  that  one 
of  these  companies  was  the  Ellwood  Electric 
Light  Company,  Incorporated  for  the  district 
of  the  borough  of  EUwood  City;  that  the  / 
borough  of  Ellwood  City  has  Its  own  system 
of  electric  light,  etc.,  and  obtains  Its  supply 
of  power  from  the  Pennsylvania  Power  Com- 
pany ;  that  the  plaintiffs  are  owners  of  prop- 
erty on  Chestnut  Way,  which  Is  a  narrow 
public  alley  in  the  borough  of  Ellwood  City; 
that  the  Pittsburgh,  Harmony,  Butler  &  New 
Castle  Railway  Company  had  been  restrained 
from  erecting  the  proposed  line  on  the  alley 
by  Injunction;  that  by  ordinance  of  Decem- 
ber 9,  1914,  the  borough  of  Ellwood  City  bad 
granted  iiermisslon  to  the  defendant  to  con- 
struct the  proposed  Une;  that  this  consent 
was  qualified  by  the  following  clause : 

"8.  This  consent  is  intended  only  for  the  pur- 
pose of  permitting  the  company  to  carry  its 
electric  current  throug-h  the  borough  to  a  sub- 
station of  the  Pittsburgh,  Harmony,  Butler 
and  New  Castle  Railway  Company,  at  Koppol, 
Beaver  county,  Pennsylvania,  and  for  no  other 
purpose;  therefore,  the  said  company  shall  not 
make  any  connection  with  the  said  high-tension 
wire  or  wires  within  the  said  borough,  or  permit 
others  to  do  so." 

The  court  held  that  under  the  right  given  to 
defendant  In  Its  charter  to  supply  electricity, 
the  right  to  manufacture  or  generate  It  was 
included,  and  that-ln  the  case  of  a  consolidat- 
ed company,  such  as  the  present  one,  It  was 
not  necessary  that  the  electricity  should  be 
generated  or  manufactured  in  the  district 
where  It  was  to  be  used,  and  that  by  neces- 
sary implication  the  right  existed  (with  tnu- 
nidpta  consent)  to  carry  it  to  the  district 
whne  It  was  to  be  used.  The  court  also  held 
that  the  question  whether  the  defendant  was 
fulfilling  its  duties  under  its  charter  to  the 
public  in  the  district  of  Ellwood  City,  could 
not  properly  be  raised  In  this  case.  Counsel 
for  appellants  contend  that  the  defendant,  as 
a  consolidated  company,  succeeded  to  all  the 
duties  and  obligations  of  the  subsidiary  com- 
panies under  their  charters  In  their  separate 
districts,  and  that. since  the  defendant  com- 
pany had  agreed  with  the  borough  of  Ellwood 
City  not  to  furnish  electric  current  within 
that  borough,  it  therefore  had  bound  Itself 
not  to  perform  its  public  duty,  and  had  no 
right  to  erect  therein  the  transmission  lln» 
merely  to  carry  power  through  the  borough. 

[1,  2]  This  proceeding  is  brought  under  the 
act  of  June  19,  1871  (P.  L.  1360).  It  is  set- 
tled that  under  this  act  an  individual  cannot 
attack  collaterally  the  corporate  franchise 
or  charter.  Western  Fenna.  R.  R.  Companj^'s 
App.,  104  Pb.  399;  Twelfth  St  Market  Co.  v. 
Philadelphia  &  Reading  Term.  B.  R.  Co..  142 
Pa.  680,  21  AtL  902,  989;  Philadelphia  ▼. 
River  Front  B.  R.  Co.,  173  Pa.  834,  34  AU. 
60;  and  Windsor  Glass  Co.  v.  Carnegie  Co., 
204  Pa.  459,  54  Atl.  829.  It  does  not,  how- 
ever, appear  from  the  record  in  this  case  that 
the  defendant  'has  refused  to  rurnish  eleetrtc 
light  or  .power  to  any  one  in  the  bordugh  of 
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Eniwood  Git7,  and  there  was  no  evidence  be- 
fore the  court  below  that  the  defendant  has 
refused  to  perform  any  of  the  obligations 
imiMsed  upon  It  nnder  its  charter.  Whether 
tbe  defendant  can,  by  contract,  under  any 
clr<nini8tanceB,  incapacitate  Itself  from  per- 
forming a  public  duty  imposed  upon  It  by  its 
cbarter  Is,,  to  say  the  least,  very  doubtfuL 
But  we  agree  with  the  conrt  below  that  un- 
der the  facts  of  the  present  case  th^t  ques- 
tion does  not  arise.  It  would  be  a  collateral 
Inquiry.  The  defendant  has  shown  its  diar- 
ter  from  the  commonwealth,  authorizing  it  to 
maintain  electric  transmission  lines;  it  has 
sbown  permission  from  the  borough  to  con- 
struct a  line  along  a  certain  street,  and  tbe 
approval  of  the  proposed  construction  by  the 
Public  Service  Commission.  It  has  not  been 
shown  that  it  has  refused  to  furnish  electrlclr 
ty  to  any  ai^Ucant  In  the  borough  of  EUwood 
City.  The  validity  of  the  agreement  by 
which  it  has  attempted  to  bind  itself  not  to 
do  so  can  be  tested,  whenever  the  occasion 
arises,  upon  Ita  refusal  to  supply  electricity 
to  the  public  upon  proper  request  made.  Un- 
der the  circumstances  shown,  we  think  the 
bills  were  properly  dismissed. 

The  appeals  at  Noa  181  and  182,  October 
term,  1915,  are  dlsmis.sed,  at  the  cost  of  ap- 
I>ellant  In  eadi  case,  and  the  decree  of  the 
conrt  below  Is,  In  eadi  case,  affirmed. 


BROWN  ft  HAMILTON  CO.  v.  JOHNSON 
et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1916.) 

1.  Pabtt  Wali-s  <8x=»4(4)  —  Ubb  —  Basement 

BT     PBESCBIPTION — EXTBWT. 

Where  adjoining  landowners  have  used  in 
common  a  wall  on  the  land  of  one,  for  more 
than  21  years,  it  will  be  presumed,  in  the  al)- 
sence  of  evidence  to  the  contrary,  that  the  use 
by  tbe  one  on  whose  land  the  wall  is  not  locat- 
ed was  by  oral  permission  and  ripened  into  an 
enspraent  restricted  to  the  buildinRs  in  exist- 
ence wlien  the  easement  was  created. 

[Kd.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  t  9;  Dec.  Dig.  «=5>4(4).] 

2.  Pabtt  Walls  «=»6— Use  bt  AnjomiNa 
Owners— Injunction. 

Where  the  owners  of  adjoining  lots  used 
in  common  for  more  than  21  years  a  wall  built 
entirely  on  the  land  of  one  who  durin;;  such 
time  extended  it  and  added  to  its  height,  the  oth- 
er was  properly  restrained  by  injunction  from 
using  the  extended  wall  in  the  erection  of  an 
addition  to  her  building. 

[Fid.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  ft  14-18;   Dec.  Dig.  «=>6.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Injunction  by  the  Brown  &  Bamllton  Com- 
pany against  Grace  Phillips  Johnson  and 
others.  From  a  decree  awarding  an  injunc- 
tion, defendants  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKEB,  and 
FRAZER,  JJ. 


Robert  K.  Aiken  and  J.  Clyde  Oilflllan, 
both  of  New  Castle,  for  appellants.  W.  K. 
Hugus  and  Wylie  McCasUn,  both  vl  New  Cas- 
tle, tot  aroellee; 

MOSCHZISKER,  J.  [1]  In  this  case,  a  biU 
was  filed  to  restrain  the  defendants  from 
"brealilng  into,  tearing  down  or  in  any  man- 
ner interfering  with.  Injuring  or  destroying, 
the  east  wall  of  plalntiCC's  building";  a  de- 
cree was  entered  to  that  effect,  and  the  de- ' 
fendants  have  appealed. 

After  a  careful  study  of  the  evidence  and 
adjudication,  we  are  not  convinced  of  error 
in  any  of  tbe  underlying  findings  of  tlie  chan- 
cellor or  in  his  deductions  therefrom;  hence 
the  matter  necessary  to  a  proper  understand- 
ing of  tbe  controlling  facts  in  the  case  can 
be  stated  without  the  necessity  of  detailing 
or  discussing  all  the  findings  and  conclusions 
of  the  court  below. 

Tbe  predecessors  in  title  of  the  plaintiff 
and  of  tbe  defendant  Grace  Phillips  Johnson 
acquired  adjoining  lots  from  a  common 
source,  the  former  in  1853,  and  the  latter  In 
1867.  Shortly  after  the  last  date,  a  building 
was  erected  on  each  lot,  the  plaintiff's  build- 
ing being  from  80  to  90  feet  in  depth,  and 
the  defendant's  about  68  feet.  The  wall  be- 
tween tbe  two  structures  was  used  jointly 
by  the  original  owners,  and  the  defendant 
Johnson  and  her  predecessors  in  title  contin- 
ued its  use  to  the  time  of  suit,  for  the  sup- 
port of  Joists  and  other  ways  in  which  a  par- 
tition wall  between  two  buildings  is  ordinari- 
ly used.  The  \vall,  however,  was  built  on  the 
plaintifTs  land,  no  part  thereof  being  on  the 
defendant's  lot.  Some  time  prior  to  1877,  a 
predecessor  in  title  to  the  plaintiff  erected  an- 
other building  on  the  rear  of  his  lot,  tbe  east 
wall  of  which  was  of  the  same  thickness,  13 
inches,  and  on  a  line  with  the  division  wall 
originally  constructed  between  the  plaintiff's 
and  dirfendant's  properties.  Subsequently  the 
last-mentioned  wall  was  extended  along  the 
same  line  and  attached  to  the  original  divi- 
sion wall.  In  1890  a  predecessor  in  title  to 
the  defendant  Johnson  extended  the  building 
on  her  lot  about  24  feet  to  the  rear,  and  used 
the  division  wall  as  a  support  for  Joists,  etc. 
In  1894  the  plaintiff  company  added  to  the 
height  of  the  wall  in  the  rear  of  its  building, 
and  extended  it  almost  to  the  extreme  end  of 
its  lot  All  of  these  additions  to  the  original 
wall  continued  on  a  straight  line  and  were 
built  entirely  upon  the  property  of  the  plain- 
tiff. To  the  time  of  the  acts  complained  of  in 
the  bUI,  neither  the  d^endant  Johnson,  nor 
her  tenants  (the  other  two  defendants),  nor 
her  or  their  predecessors  in  title,  had  made 
any  use  of  the  wall  in  question  beyond  that 
already  noted,  and  all  the  additions  to  the 
original  wall  were  b»)llt  by  the  plaintiff  or 
its  predecessors  in  title  at  their  own  expense. 
Tbe  plalntifTs  predecessor  from  the  common 
source  went  into  possession  of  its  lot  four 
years  prior  to  the  time  the  defendant's  prede- 
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ccBsor  took  possession  of  her  lot,  and  sacb 
possession  by  the  plaintiff  and  its  predeces- 
sors has  been  open,  adverse,  notorious,  and 
undisturbed  ever  since,  excepting,  of  course, 
the  portion  of  tbe  wall  used  by  the  defendant 
and  her  predecessors.  In  other  words,  nei- 
ther the  defendant  Grace  Phillips  Johnson, 
nor  any  of  her  predecessors  In  title,  nor  her 
or  their  tenants,  nor  any  other  person  or  per- 
.  sons  occupying  her  lot,  have  ever  had  posses- 
sion of  the  part  of  the  wall  now  in  controver- 
sy. In  1913,  the  defendant  Johnson  com- 
menced the  erection  of  an  addition  to  the 
rear  of  her  building,  and,  in  so  doing,  at- 
tempted to  Insert  Joists  and  other  supports  In 
parts  of  the  extensions  to  the  original  jvall 
which  had  never  before  been  used  by  her  or 
her  predecessors;  to  this  the  plaintiff  object- 
ed and  filed  its  bllL  .   - 

The  defendants'  main  contention  Is  that, 
when  the  predecessors  In  title  of  the  plaintiff 
and  of  the  defendant  Johnson  constructed  the 
buildings  on  their  respective  lots,  with  a  com- 
mon division  or  partition  wall  between  them 
supporting  the  "Joists,  rafters,  floors,  and 
timbers  of  the  two  buildings,"  whatever  the 
previous  Une  may  have  been,  they  thereby 
made  the  middle  thread  of  such  wall  the  di- 
viding line  between  the  two  lots  for  all  fu- 
ture time,  and  the  subsequent  extensions  of 
the  wall  by  the  plaintiff,  or  its  predecessors 
in  title,  along  the  same  line,  to  the  extreme 
rear  of  the  lot,  was  a  recognition  of  the  divi- 
sion line  thus  established.  They  further  con- 
tend that  tbe  court  below  made  its  ultimate 
finding,  to  the  effect  that  all  the  original  di- 
vision wall  and  the  additions  thereto  were 
built  entirely  on  the  property  of  the  plain- 
tiff, upon  Insufficient  evidence  and  unjustlfla- 
hlc  inferences.  While  the  appellants  point  to 
parts  of  the  evidence,  and  even  to  certain  un- 
derlying findings  of  the  chancellor,  which, 
standing  alone,  might  go  to  support  their  po- 
sition, yet,  after  viewing  the  record  as  a 
whole,  we  concur  in  the  controlling  findings 
of  fact,  and  In  the  conclusions  of  law  based 
thereon,  which  are  to  the  contrary. 

[I]  In  that  part  of  the  adjudication  which 
deals  with  conclusions  of  law,  the  chancellor 
states: 

"The  evidence  showing  that  the  division  wall 
between    the    Brown    &    Hamilton  '  property 

Jjtlaintiff'B]  and  the  property  of  Grace  Phillips 
ohnson  [defendant]  was  built  entirely  upon 
plaintiffs  land,  the  extent  of  the  right  to  the 
use  of  said  wall  by  defendants  must  be  deter- 
mined and  measured  by  the  use  heretofore  made 
of  the  wall,  and  limited  to  the  extent  to  which 
the  said  wall  has  been  used.  The  defendants 
have  no  right  to  place  any  further  burden  on 
the  said  wall,  but  may  continue  to  use  the  same 
to  the  extent  to  which  it  has  been  used  for  the 
buildingsalready  existing  on  the  ground.  *  *  * 
The  said  division  wall  having  been  erected  en- 
tirely upon  the  property  of  plaintiff,  there  is  no 


presumption  that  inch  wall  is  a  pArty  wall,  and 
the  defendants  having  shown  no  right,  either 
statutory,  prescriptive,  or  by  agreement  to 
break  into  that  portion  of  the  wall  complained 
of,  such  acta  constitute  a  trespass.  *  •  • 
There  being  no  record  evidence,  or  otherwise, 
of  the  rifhtg  under  which  defendant's  predece*- 
sorg  in  title  made  use  of  said  wall,  by  attach- 
ing thereto,  the  presumption  is  that  it  was  by 
oral  permission— a  mere  license — and  that  by 
continued  use  *  •  *  gaid  license  has  ripen- 
ed into  an  easement  by  prescription,  which 
rights  must  be  restricted  to  the  Buildings  ex- 
isting at  the  time  the  easement  was   created. 

*  •  •  There  is  a  clear  distinction  between 
the  law  applicable  to  cases  arising  under  the 
special  legislation  for  the  city  of  Philadelphia 
in  regard  to  party  walls,  as  well  as  the  law 
governing  where  a  common  owner  erects  a  divi- 
sion wall  between  two  properties  and  subse- 
quently sells  the  game  to  two  different  partie*, 
recognizing  the  division  wall  as  the  dividing 
line,  and  the  law  governing  the  case  at  bar. 

*  *  *  Here  there  is  no  more  reason  for  as- 
suming that  the  wall  was  intended  for  a  par- 
ty wall  than  that  It  was  ain-eed  that  the  prede- 
cessor in  title  of  the  defendant  should  have  an 
easement  in  said  wall  for  the  support  of  the 
building.  We  cannot  assume  It  wag  intended 
as  a  party  wall  when  it  was  net  built  upon  th« 
lands  of  both.  The  defendant  end  her  predeces- 
sors in  title  have  acquired  an  easement  in  the 
wall,  but  there  is  no  evidence  that  any  greater 
rights  have  been  acquired." 

Tbe  foregoing  conclusl<»>s  are  applicable 
to  the  facts  found  by  the  chancellor,  and  are 
amply  sustained  by  authority.  See  Bright  v. 
Morgan,  218  Pa.  178,  67  AU.  58,  11  Ann.  Caa. 
626 ;  Bright  v.  Allan,  208  Pa.  394,  53  Aa  251, 
93  Am.  St  B.ep.  769;  Jones  on  Easements,  | 
643;  Hodgklns  v.  Farrington,  ISO  Mass.  1», 
22  N.  E.  73,  5  L.  R.  A.  209,  15  Am.  St.  Rep. 
168;  Allegheny  Nat  Bk.  v.  Beighard,  204  Pa. 
391,  64  AU.  268. 

Medara  v.  Do  Beta,  187  Pa.  431,  41  Atl.  822, 
dted  by  counsel  for  appellants,  la  a  case  in 
which  an  owner  of  land  bnilt  twin  houses 
thereon,  "designed  to  be  occupied  as  sepa- 
rate dwellings";  the  houses  were  snbsequent;- 
ly  sold  to  dlffer«it  pnrchasers,  the  descrip- 
tion in  the  resi)ectlve  deeds  of  conveyance 
each  being  for  a  lot  with  the  messuage  there- 
on, bnt  in  courses  and  distances  not  precisely 
following  the  party  wall  line.  The  court  con- 
eluded  that,  tbe  party  wall  having  been  built 
at  a  time  when  both  of  the  houses,  and  the 
lots  upon  which  they  stood,  were  owned  by 
one  man,  it  must  be  presumed  that  he  in- 
tended the  wall  as  a  monnment  to  mark  the 
division  line  between  the  two  lots;  this  prin- 
ciple also  controlled  in  Warfel  v.  Knott,  128 
Pa.  628,  18  Aa  390.  The  other  authorities 
relied  upon  by  the  defendants  are  all  ao 
readily  distinguishable  from  the  case  at  bar 
that  they  require  no  special  comment 

The  assignments  of  error  are  overmled, 
and  the  decree  of  the  court  below  Is  affirmed, 
at  the  cost  of  appellants. 
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COMMONWBAI/TH  t.  GRUIKSHANK  «t  «L 
(Snpreme  Court  of  PennsylTania.    Jan.  8, 1918.) 

ClXBKS  OF  COTTBTB  ®=»75  —  ACTION   OR   OfFI- 

oiAi.  BoRD— Failcbk  to  Tndkx  JuDOiaeiTT— 
Evidence— DiBBOTioN  or  VBBDfor. 

Wh«re^  in  an  action  on  a  prothonotai^'s 
official  bond  for  damages  from  loas  due  to  ttis 
failure  to  properly  index  a  judgment,  it  appear- 
ed tliat  plaintiff's  right  to  recover  depended  on 
whetlier  the  judgment  defendant  had  an^  lien- 
able,  equitable  interest  in  property  to  which  the 
judgment  could  attach,  and  plaintiff  failed  to 
produce  or  account  for  the  loss  of  a  written 
contract  out  of  which  such  interest  was  alleged 
to  spring,  so  that  evidence  aliunde  relative  to 
its  contents  could  be  considered,  the  court  proi)- 
crly  refused  to  direct  a  verdict  for  plaintitc, 

[Bd.  Note. — For  other  cases,  see  Olerks  of 
Courts,  Cent  Dig.  !§  135-142;  Dec  Dig.  «=» 
75.] 

Appeal  from  Cbnrt  of  Common  Pleas,  But- 
ler County. 

Asstuupslt  on  an  official  bond  by  the  Com- 
monwealth, at  the  suggestion  and  to  the  use 
of  the  Pittsburgh  Brewing  Company,  a  cor- 
poration, against  James  M.  Ouikshank  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Argued  before  SHOWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKEft,  and 
FRAZER,  JJ. 

J.  W.  Hutchison  and  B.  R  Williams,  both 
of  Butler,  for  the  Oommonwealtb.  T.  C. 
Campbell,  of  Butler,  for  appellees. 

BROWN,  C.  J.  James  M.  Cruikshank,  one 
of  the  defendants  below,  was  prothouotary  of 
Butler  county  from  the  first  Monday  of  Jan- 
uary, 1909,  to  the  first  Monday  of  January, 
1912.  The  other  two  defendants  were  the 
sureties  on  his  official  bond.  This  action  was 
brought  upon  that  obligation  to  recover  loas 
which  the  appellant  allegeis  It  sustained 
through  the  failure  of  Crulksbank,  while  he 
■was  serving  as  prothouotary,  to  properly  in- 
dex a  Judgment  entered  on  a  note  given  to  it 
by  George  B.  Klssell.  On  March  16,  1909, 
Elssell,  with  another,  executed  a  judgment 
note  for  $2,313,  payable  to  the  order  of  the 
appellant,  the  Pittsburgh  Brewing  Company, 
one  day  after  date.  Judgment  was  entered 
on  this  note  in  the  court  of  common  pleas  of 
Butler  county  on  April  14, 1909,  for  the  pur- 
pose of  acquiring  a  lien  on  a  farm  In  said 
county  in  wlilch  the  appellant  alleges  Kls- 
sell had  at  that  time  such  an  Interest  as 
would  be  bound  by  a  Judgment  against  him. 
It  is  conceded  that  the  Judgment  was  errone- 
ously indexed,  and  it  is  also  admitted  that, 
If  Klssell  had,  at  the  time  It  was  so  Index- 
ed, any  interest  in  land  in  the  county  which 
could  be  bound  by  a  Judgment,  the  plaintiff 
would  be  entitled  to  recover  the  value  of  such 
Interest.  Whether  he  had  such  Interest  was 
a  question  submitted  to  the  Jury  under  oral 
and  record  evidence,  and  the  complaint  of 
the  apt)ellaDt,  against  whom  the  verdict  was 
returned,  is  that  the  court  erred  in  not  de- 


darbig  as  a  matter  of  law  that  Elssell  did 
have  an  Interest  In  land  to  which  the  lien  of 
Its  Judgment  attached.  whUe  the  appellee 
contends  that,  under  the  evidence,  a  verdict 
ought  to  have  been  directed  in  his  favor. 
Only  one  piece  of  land  is  involved,  and  if 
Elssell  had  no  Interest  in  it  on  April  14, 
1909,  the  date  of  the  entry  of  the  Judgment, 
the  appellant  has  sustained  no  loss.  The 
burden  was  upon  it  to  show  the  existence  of 
such  interest  at  the  time  of  the  entry  of  the 
Judgment,  and  we  take  up  the  evidence  upon 
which  the  fundam«ital  question  in  the  case 
went  to  the  Jury. 

In  January,  1900,  George  B.  Klssell  was 
the  owner  of  a  hotel  property  in  the  city  of 
Pittsburgh,  and  a  Mrs.  H.  F.  Leseman  own- 
ed a  farm  of  100  acres  In  Lancaster  town- 
Ship,  Butler  county.  This  Is  the  farm  here 
Involved.  By  an  agreement  in  writing  dated 
January  20,  1909,  Elssell  and  Mrs.  Leseman 
agreed  to  exchange  their  properties.  That 
agreement  was  In  existence  at  a  former  trial 
of  the  case,  and  was  identified  as  "Exhibit 
B."  It  does  not  appear  from  the  record 
whether  it  was  offered  in  evidence  on  that 
trial,  but  it  does  appear  that  no  excuse  was 
given  for  the  failure  to  produce  it  at  the 
second  trial,  in  which  the  verdict  was  re- 
turned against  the  appellant.  That  agree- 
ment was  the  basis  of  its  right  to  recover, 
if  entitled  to  recover,  for  it  contained  the 
terms  and  conditions  upon  which  the  ex- 
change of  the  properties  was  to  be  made,  and 
from  it,  as  the  best  evidence  in  the  case,  it 
was  to  be  determined  whether  Elssell  liad 
any  Uenable  interest  in  the  100-acre  farm  in 
Lancaster  township  prior  to  the  delivery  of 
the  deed  to  him.  But,  in  the  face  of  specif- 
ic objection  by  learned  counsel  tor  the  de- 
fendants below,  the  plaintiff  was  permitted 
to  show  what  it  alleges  was  done  in  pur- 
suance of  that  written  agreement  or  con- 
tract, not  produced,  and  the  failure  to  pro- 
duce It  not  explained.  On  January  20,  1009, 
Mrs.  l/oseman  executed  a  deed  to  Elssell  for 
the  100-acre  farm,  and  acknowledged  the 
same  on  March  8,  1909.  This  deed  was  plac- 
ed In  the  bands  of  B.  F.  Falkner,  the  real  es- 
tate agent  who  negotiated  the  deal  between 
Klssell  and  Mrs.  L«seman,  and  he  held  it 
until  April  20,  1909,  when  he  delivered  It  to 
Elssell.  Tfpon  Its  delivery  to  him  Kissell 
placed  it  on  record  on  the  same  day,  and  con- 
veyed the  property  to  Miary  Varley  by  deed 
acknowledged  April  22,  1909;  the  Judgment 
index  showing  no  Judgmfflit  against  him  at 
that  tim&  The  Judgment  of  the  appellant 
had  been  entered  April  14,  1909,  six  days  be- 
fore the  delivery  of  the  deed  to  Klssell,  and 
eight  days  b^ore  his  conveyance  of  the 
property  to  a  purchaser,  who,  in  turn,  con- 
veyed it  to  an  Innocent  purchaser  oa  Sep- 
tember 17,  1909. 

The  legal  title  to  the  farm  did  not  pnss  to 
Kissell  until  April  20,  1909,  the  date  of  the 
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deUrery  of  Mrs.  Leseman's  deed  to  talm.  In 
an  effort  to  prove  tbat  Klssell  bad  an  egulta> 
ble  Interest  In  the  land  on  April  14,  1909,  the 
day  the  appellant's  Judgment  was  witered 
against  Mm,  It  was  permitted  to  show  the  ex- 
ecution of  the  deed  by  Mrs.  L«seman  in  Jan- 
uary, the  holding  of  it  in  escrow  until  April 
20,  1909,  and  the  dellTery  of  it  on  that  day, 
all  alleged  to  have  been  done  in  carrying  a 
written  agreement  into  effect,  and  yet  how 
could  the  court  or  Jury  have  known  whether 
this  was  so;  for  what  was  that  agreement? 
What  were  its  terms?  What  interest.  If  any, 
was  given  to  Klssell  by  it  before  he  actually 
received  the  deed?  It  was  not  offered  In 
evidence,  nor  was  the  failure  to  produce  it 
explained  by  the  appellant,  though  upon 
what  was  done  in  pursuance  of  It  the  con- 
tention is  that  Kissell  liad  an  equitable  or 
lienable  Interest  in  the  farm  at  the  time  its 
Judgment  was  entered.  The  burden  was  up- 
on it  to  show  this  by  the  best  evidence  ob- 
tainable, and  that  was  the  written  agree- 
ment, which  may  have  shown  an  equitable  in- 
terest in  Klssell  from  the  time  it  was  ex- 
ecuted, or  it  may  have  shown  that  he  liad 
no  interest  of  any  kind  until  the  deed  was 
actually  delivered  to  him.  Without  this 
agreement  before  them,  or  without  proof  of 
its  terms  after  proof  of  Its  loss,  or  the  Ina- 
bility of  the  appellant  to  produce  it,  the  Jury 
did  not  have  before  them  the  evidence  which 
the  plaintiff  was  bound  to  submit  to  them  to 
show  that  Klssell  had  any  interest  In  the 
land  before  April  20,  1909,  and  for  this  rea- 
Bon  a  verdict  should  have  been  directed  for 
the  defendants,  as  requested  by  their  first 
point.  It  is  for  the  appellees,  rather  than 
for  the  appellant,  to  complain  that  the  case 
was  not  taken  from  the  Jury.  As  the  Judg- 
ment must  be  affirmed  for  the  reason  stated, 
appellant's  assignments  of  error  are  unavail- 
ing. 
Judgment  affirmed. 


OOMMONWEAIjTH  v.  RONELIO. 
(Supreme  Court  of  Pennsylvania.    Jan.  8, 1916.) 

1.  CannwAi.  Law  «=>800(1)— iNSTKtrcnoNs— 
Identification  of  AccrsEo. 

Where  in  a  murder  case  the  identity  of  ac- 
cused with  a  person  seen  near  the  scene  of  the 
crime  depended  on  the  opinion  of  a  witness  who 
stated  the  facts  on  which  her  opinion  rested,  it 
was  error  to  instruct  that  the  jury,  in  order  to 
convict,  must  find  that  the  witness  had  "proper- 
ly identified"  defendant  with  the  person  whom 
she  saw,  without  telling  the  jury  what  should 
be  regarded  as  a  proper  identification. 

[Ed.   Note. — Por    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1808;   Dec.  Dig.  «S=>800a).J 

2.  Criminal  I/AW  «=»815(1)— Instbdotions— 
Testimony. 

An  instruction  which  referred  to  testimony 
given  by  a  witness  in  chief,  wherein  she  Identi- 
fied defendant  as  the  person  seen  by  her  near 
the  scene  of  the  crime,  was  misleading,  where  it 
contained  no  reference  to  testimony  given  by  her 


(m  cross-examination,  wherein  she  stated  that 
she  did  not  see  defendant's  face. 

[Ed.    Note. — For    other    cases,    see    Criminal 
l^w.  Cent.  Dig.  J  1966 ;    Dec.  Dig.  <S=»815(1).) 

3.  Cbiminal  Law  <S=»772(1)— Inbtbuctions — 
Pboof  of  Idbntity. 

Where  the  commcmwealth  sought  to  estab- 
lish that  a  knife  found  near  the  scene  of  Uie 
crime  two  months  after  its  commission  was  the 
knife  seen  in  defendant's  possession  on  the  day 
of  the  homicide,  the  court  should  have  instructed 
on  what  would  constitute  a  proper  identification, 
on  what  it  must  rest,  and  the  degree  of  certainty 
required  in  the  evidence. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  «=»772(l).] 

4.  Homicide  <8=>308(1)  —  Instbuctionb  —  Db- 
obeb  or  ouiliv- expbksbion  of  opinion. 

Where  the  court  instructed  the  jury  aa  ta 
the  distinction  between  murder  of  the  first  de- 
gree and  murder  of  the  second  degree  and  that, 
if  they  found  defendant  guilty,  they  ahould  deter- 
mine the  degree  of  guilt,  it  was  not  error  for  the 
court  to  express  an  opinion,  clearly  warranted 
by  the  evidence,  that,  if  defendant  was  guilty. 
he  was  gnilty,  under  the  evidence,  of  murder  of 
the  first  degree. 

[Ed.   Note. — For   other  cases,   see  Homiddeb 
Cent.  Dig.  i  642;  Dec  Dig.  <S=9308a).] 

5.  Cbiminal  Law  ^=3776<4>— iNarBUorioirs — 
Evidence— Pbkviods  Good  Oharacteb. 

Where  there  was  evidence  of  defendant's 
previous  good  character,  it  was  error  to  instruct 
tbat,  if  the  jury  were  satisfied  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
was  guilty,  this  conclusion  could  not  be  over- 
come by  the  character  evidence. 

[Ed.    Note.— For    other    cases,    sec    Criminal 
Law,  Cent.  Dig.  fi  1840;   Dec.  Dig,  *=»776(4).l 

6.  Cbiminai.  Law  <e=>751  —  Aboument  of 

COTJNSEI/— WrrHDBAWAI,  OF  Jxtbob. 

Where  the  district  attorney  stated  in  his 
argument  in  a  homicide  case  that,  if  he  did  not 
beUeve  defendant  guilty,  he  would  not  ask  the 
jury  to  find  him  guilty,  and  that  his  honest  con- 
viction was  that  defendant  did  the  dastardly 
deed,  it  was  error  to  refuse  a  motion  to  with- 
draw a  juror  with  a  caution  to  the  jury  that 
they  should  not  allow  themselves  to  be  influenced 
by  the  objectionable  remarks. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  <&=>751.] 

7.  CBIMINAi    Law   ®=>589(1)— COKTINXTANC*— 

Gbound  —  Separation  of  Jubobs  —  Homi- 
cide. 

The  refusal  of  a  continuance  sought  in  a 
homicide  case  on  a  showing  that  the  jurors,  after  . 
being  impaneled  and  sworn,  had  been  allowed  to 
separate,  was  error,  though  there  was  no  evi- 
dence that  anything  was  said  or  done  to  influ- 
ence any  juror,  or  uat  any  one  of  tiiem  oonvera- 
ed  with  any  one  about  the  case. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i  1315;  Dec.  Dig.  «=>589(1).] 

8.  Cbiminai.  Law  €=31207— Sentbnc!B—£:i.eo 
TBOctmoN. 

Where  defendant  was  convicted  of  a  mur- 
der committed  prior  to  the  passage  of  Act  June 
19,  1913  (P.  L.  528),  providing  for  electrocution 
it  was  error  to  impose  a  sentence  of  death  by 
electrocution. 

[Ed.    Note.— For    other    cases,    see    Criininat 
Law,  Cent  Dig.  S  3278;  Dec.  Dig.  «=>1207.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Huntingdon  County. 
Frank  Ronello  was  convicted  of  murder  of 
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the  first  degree,  and  appeals.  Beveraed  and 
venire  da  novo  awarded. 

See.  alsow  242  Pa.  381.  88  Atl.  653. 

Argaed  befc»«  BROWN,  C.  J.,  and  POON 
TER,  STEWART,  MOSOHZISKEK,  and 
I>^RA2E!R,  JJ. 

'Win.  Wallace  Ghlsolm  and  Samnel  I.  Spy- 
ker,  l)otb  ot  Huntingdon,  tor  appellant. 
Charles  G.  Brewster,  Dlst.  Atty.,  and  Rich- 
ard W.  WilUamson,  Asst  Dlst.  Atty.,  botli 
o<  Huntingdon,  for  the  Commonwealth. 

STEWART,  J.  The  appellant  has  for  a 
second  time  heen  convicted  of  the  murder  of 
one  Gnlsseppe  VlsalU.  His  appeal  from  the 
Jndj^ment  following  the  first  conviction,  re- 
ported In  242  Pa.  381,  89  Atl.  663,  was  sus- 
tained, and  the  Jndgmoat  was  reversed  for 
errors  appearing  In  the  record.  The  second 
trial  resulted,  as  the  first,  in  a  verdict  of 
guilty  of  murder  of  the  first  degree,  and  ap- 
pellant is  again  under  sentence  of  death. 
From  the  judgment  and  sentence  following 
the  second  trial,  we  have  the  present  ai^al. 
The  evidence  was  substantially  the  same  in 
both  trials.  Some  of  the  errors  appearing 
In  the  former  were  avoided  in  this;  others, 
it  is  complained,  were  repeated  in  modified 
form;  while  several  not  appearing  in  the 
first  are  here  made  the  subject  of  fresh  com- 
plaint. The  fiicts  of  the  case  are  so  fully  re- 
cited in  the  (pinion  reversing  the  former 
judgment  above  referred  to  that  It  will  be 
only  necessary  to  refer  to  them  here  in  a 
general  way,  in  view  of  the  nature  of  the  as- 
signments which  we  propose  to  consider. 

[11  That  Guissei^te  VisalU  was  slain  by 
the  band  of  a  murderer  was  too  evident  to 
be  disputed.  Though  no  human  eye  wit- 
nessed the  tragedy,  the  wounds  found  upon 
his  dead  body,  by  their  number  and  charac- 
ter, furnished  Irrefragable  proof  that  he  fell 
the  victim  of  a  felonious  assault  Was  It 
the  band  of  the  appellant  that  inflicted  these 
wounds?  This  was  the  only  question  In  the 
case.  The  evidence  pointing  to  his  guilt  was 
wholly  etrcumstantial.  On  Che  morning  of 
July  22,  1912,  the  dead  body  was  found  cov- 
ered with  wounds,  any  one  of  a  half  a  dozen 
of  which  would  have  been  sofflclent  to  cause 
death,  while  either  of  three  of  them  would 
Itave  been  sufficient  to  cause  death  almost 
Instantly.  It  was  found  in  a  secluded  spot 
at  a  point  nearly  midway  between  the  bor- 
ough of  Huntingdon  and  the  village  of  Arden- 
heim,  at  the -foot  of  a  steep  embankment 
along  the  Juniata  river,  about  66  feet  from 
the  line  of  the  Pennsylvania  Railroad,  and 
about  30  feet  from  the  public  road  on  the 
same  side  of  the  river  leading  from  Hunting- 
don to  Ardenheim.  Expert  testimony  was  to 
the  effect  that  death  had  occurred  from  24 
•to  36  hours  before  discovery.  The  victim 
was  last  seen  alive  on  Saturday  night  pre- 
ceding the  discovery.  He  had  been  in  Hunt- 
ingdon in  the  afternoon  and  evening  of  that 
day,  and  he  and  the  defendant  had  been  there 
wen  at  the  same  hotel,  but  not  in  company 


with  each  other.  VlsalH  took  the  train  about 
10  o'clock  that  evening  in  company  with  his 
nephew  to  return  to  Ardenheim,  the  station 
nearest  the  place  he  made  his  home.  Having 
reached  the  station  the  two  there  separated, 
each  going  his  own  way.  That  was  the  last 
seen  of  VlsalU  alive.  The  theory  of  the 
commonwealth  was  that  he  met  his  death  on 
his  way  from  the  station  to  bis  home  be- 
tween the  hours  of  10  and  11  o'clock,  at  the 
place  where  his  body  was  found.  As  upon 
the  first  trial,  so  upon  the  second,  the  evi- 
dence relied  upon  by  the  commonwealth  to 
connect  the  defendant  with  the  murder  was: 
First,  the  testimony  of  a  young  woman  who 
with  a  younger  brother  when  driving  along 
the  road  leading  from  Huntingdon  to  Arden- 
heim, between  the  hours  of  10  and  11  on  the 
Saturday  night  preceding  the  discovery  of 
the  body,  having  reached  a  point  not  -far 
from  where  the  dead  body  was  found,  saw 
by  the  light  from  an  open  fire  box  of  a  pass- 
ing engine  at  the  distance  of  30  feet  or  more 
from  where  she  was,  a  man  walking  rapidly 
on  the  side  of  the  public  road  next  the  river 
in  the  direction  of  Huntingdon,  the  common- 
wealth's contention  being  that  this  person 
was  the  defendant;  and,  second,  the  testi- 
mony with  respect  to  a  knife  found  two 
months  after  the  occurrence  at  a  point  some 
25  feet  out  in  the  river  from  the  place  where 
the  body  lay,  and  which  the  commonwealth 
claimed  was  identified  as  a  knife  that  had 
belonged  to  the  defendant,  and  bad  been 
seen  in  bis  possession  on  the  afternoon  of 
the  day  the  murder  was  committed.  Beyond 
these  circumstances  there  was  nothing  shown 
to  connect  this  defendant  with  the  crime. 
The  chief,  we  do  not  say  only,  significance 
of  the  evidence  first  above  referred  to  lies 
in  the  fact  that  the  defendant  testified  that 
he  was  not  outside  the  borough  of  Huntingdon 
during  the  evening  or  night  of  the  fatal  oc- 
currence. Except  as  the  evidence  established 
the  identity  of  the  defendant  with  that  of 
the  person  seen  by  the  witness  on  the  public 
road  at  the  time  and  place  indicated  In  her 
testimony,  the  chain  of  evidence  connecting 
defendant  with  the  crime  would  be  Incom- 
plete. The  identification  was  a  fact  essential 
to  the  commonwealth's  case,  and  the  evidence 
relied  upon  to  establish  it  called  for  closest 
sotitiny  and  most  careful  Instruction.  In 
oar  review  of  the  case  as  presented  on  the 
former  appeal,  when  the  charge  of  the  court 
with  re8i)ect  to  the  testimony  on  this  branch 
ot  the  case  was  being  considered,  we  found 
occasion  to  say  (page  387  of  242  Pa.,  page 
555  of  89  Atl.): 

"Failure  on  the  part  of  the  court  to  specially 
direct  the  attention  of  the  jnry  to  this  tnont  ma- 
terial evidence,  seeing  that  upon  it  depended  the 
issue  of  the  case,  would  have  been  serious  error ; 
to  leave  the  jury  without  instruction  as  to  how 
it  was  to  be  considered,  the  degree  of  certainty 
it  mnst  reach  to  warrant  a  coBclnsion  of  identi- 
ty, was,  if  possible,  even  more  serious  error. 
Identification  is  necessarily  a  matter  of  infer- 
ence, and  the  probative  weight  to  be  accorded  to 
the  testimony  of  witnesses  who  speak  as  to  this 
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pobit  is  enlusiTelr  ior  the  Jury,  to  be  Jndjed 
o.T  tbem  In  the  light  of  the  evidence  in  the  case, 
and  especially  in  the  light  of  the  facts  npon 
which  the  Inference  is  based." 

We  held  that  the  charge  there  was  an  in- 
adequate presentation  of  the  law  and  the 
evidence,  and  accordingly  reversed  the  Judg- 
ment. A  comparison  between  the  charge  in 
that  case  and  the  charge  in  this  will  show 
entire  failure  to  avoid  in  the  latter  the  er- 
ror which  in  the  former  compelled  a  reversal 
of  the  Judgment  Without  repeating  here 
the  instructions  of  the  court  in  the  earlier 
case  with  respect  to  this  testimony,  it  will 
be  sufiSclent  to  recite  what  was  said  in  rela- 
tion to  it  in  the  charge  in  the  later  case. 
After  stating  in  a  very  general  way  the 
incident  as  related  by  the  witness,  her  visit 
to  the  Jail  where  the  defendant  was  con- 
fined the  week  after  the  occurrence,  and  that 
she  had  testified  to  her  belief  that  the  de- 
fendant whom  she  there  saw  and  the  person 
whom  she  met  on  the  road  were  one  and  the 
same,  the  only  instruction  that  followed 
was: 

"You  will  remember  the  testimoiiy,  gentlemen 
of  the  Jury.  It  is  for  yon  to  say  whether  this 
girl  properly  identified  this  defendant.  If  yon 
have  any  reasonable  doubt  about  it,  the  doubt  is 
for  the  benefit  of  the  defendant  to  work  his  ac- 
quittal, but,  as  we  have  already  stated,  that 
doubt  must  arise  from  the  evidence." 

Without  further  comment,  the  trial  Judge 
then  proceeded  to  read  to  the  Jury  the  whole 
of  the  testimony  in  chief  of  the  witness,  con- 
cluding with  the  statement: 

"Now,  gentlemen  of  the  jury,  that  is  the  tes- 
timony of  Miss  Foust." 

That  the  trial  Judge  fully  realized  the 
importance  of  this  witness'  testimony  is 
manifest  from  his  Instruction  that  a  reason- 
able doubt  whether  it  properly  identified  the 
defendant  would  be  sufficient  to  work  bis  ac- 
quittal, and  yet,  in  a  charge  covering  more 
than  a  dozen  pages,  the  extract  we  have 
given  above,  covering  but  five  lines,  contains 
the  only  instruction  given  with  respect  to  it 
When  it  is  considered  that  by  the  charge  to 
the  Jury  the  fate  of  the  defendant  was  made 
to  depend  on  whether  he  was  the  person 
whom  the  witness  saw  on  the  public  road 
near  the  scene  of  the  tragedy  on  the  night 
of  the  occurrence,  that  the  identification 
rested  wholly  on  the  opinion  of  the  witness, 
the  value  of  which  opinion  depended  upon 
the  facts  she  gave  to  warrant  the  inference 
on  her  part  that  the  two  men  were  one  and 
the  same,  that  all  that  the  instruction  re- 
quired to  sustain  a  conviction  was  that  the 
Jury  should  find  that  the  witness  had  "prop- 
erly identified"  the  defendant  without  even  | 
a  hint  as  to  what  the  Jury  should  regard  as 
a  proper  identification,  the  meagemess  of 
the  charge  amounting  to  Inadequacy  becomes 
apparent 

[2]  Not  only  was  It  insufficient  but  it  was 
conspicuously  unfair  to  the  defendant  and 
In  effect  misleading,  in  that  the  testimony  of 
the  witness  in  chief  was  read  to  the  Jury  aad 


referred  to  as  thongh  It  were  all  <rf  htr  testi- 
mony, while  the  testimony  of  the  witness  oi 
cross-examination,  notwithstanding  it  wai 
every  whit  as  much  for  the  consideration  of 
the  Jury  as  the  testimony  In  chief,  and  sup- 
plied in  a  larger  degree  the  facts  and  cir- 
cumstances from  which  the  Jury  were  to  de- 
termine the  weight  to  be  given  the  witness" 
assertion  of  identity,  was  not  once  referred 
to.  It  appears  in  the  cross-examination  that 
the  night  the  witness  met  the  man  on  the 
road  whom  she  thinks  was  the  defendant 
was  quite  a  dark  night ;  that  she  wonld  have 
had  no  opportunity  of  IdoitUylng  the  man 
but  for  the  fact  that  an  open  fire  box  from 
an  engliie  that  had  passed  three  or  four  car 
lengths  or  more  threw  a  gleam  of  light  h> 
the  direction  she  was  traveling;  that  by  this 
light  she  saw  a  man  close  against  the  bushes 
as  he  came  opposite  the  horse  she  was  driv- 
ing and  then  opposite  her  buggy,  on  the  river 
side  of  the  road;  that  at  this  time  she  wu 
driving  her  horse  at  a  trot  Having  thus 
described  her  meeting  the  man,  edie  was  ask- 
ed "What  sort  of  a  hat  did  the  man  hare 
on?"  She  answered:  "I  don't  believe  I  notice 
ed  it"  Then  followed  tliese  questions  and 
answera: 

"Describe  his  features.  A.  I  can't  descrilw  his 
features.  Q.  Did  you  see  his  face  at  all)  A.  I 
saw  that  he  was  dark  and  tanned ;  he  was 
tanned.  Q.  And  what  else?  A.  He  was  sloncb- 
ed  forward  as  he  walked.  Q.  I  am  asking  70a 
what  Ids  features  were.  Describe  his  featnres 
for  us.  A.  I  cannot  describe  his  features.  Q. 
Isn't  it  a  fact  that  you  didn't  observe  his  fea- 
tures at  all?  A.  Not  his  features.  Q.  Voa 
didn't  observe  them?  A.  He  had  his  head  beat 
forward.  Q.  And  yet,  notwithstanding  the  fact 
that  you  did  not  observe  with  sitflScieBt  care  ts 
recognize  what  sort  of  a  hat  Im  had  on,  or  nc- 
ognize  his  features,  you  went  up  to  the  jail 
some  time  after  that  and  picked  out  a  man 
whom  you  believed  was  the  man  yon  saw  on  tbe 
river  bank  that  night;  is  that  so?  A.  Tea;  1 
said  the  man  whom  I  saw  in  the  jail  I  beliered 
to  be  the  same  man." 

We  intimate  no  opinion  of  oar  own  as  to 
the  weight  that  shonld  be  allowed  this  testi- 
mony. That  la  a  matter  resting  exclustvely 
with  the  Jury.  All  that  we  say  is  tliat  the 
facts  and  drcumstancee  it  develops,  esperiallr 
in  view  of  the  fact  that  in  her  teBtimony  hi 
Chief  the  witness  testified  to  no  distinguish- 
ing mark  of  identification,  called  for  most 
careful  consideration  by  ttie  Jury  In  their 
inquiry  as  to  the  su£9ciency  <tf  the  alleged 
identification,  under  helpful  instruction  from 
the  court  as  to  how  the  evidence  was  to  be 
applied.  For  the  court  to  utterly  ignore  It 
after  having  read  to  tbe  Jury  tbe  witness'  tes- 
timony in  chief  and  referred  to  it  as  the  tes- 
timony of  tbe  witness,  as  though  it  were  the 
whole  or  the  only  part  the  Jury  was  to  con- 
sider, was  most  unfair  to  the  defendant 

[3]  What  we  have  said  applies  as  well  to  ■ 
the  instruction  given  the  Jury  with  respect  to 
the  knife  found  some  two  months  after  the 
murder  In  the  bed  of  the  river.  What  the 
commonwealth  sou^t  to  establish  was  that 
this  was  the  same  knife  that  had  beei  sea> 
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In  the  poeseasloa  of  tb9  acooaed  tbe  afternoon 
of  tbe  day  of  the  murder.  Wa  are  not  to  be 
nnderstood  as  questioning  the  suflldency  of 
the  Identiticatlon.  l?bat  again  was  a  question 
for  the  jury.  Bat,  In  the  absence  of  all  In- 
struction from,  the  court  as  to  what  is  identifl- 
cation,  upon  what  it  rests,  and  the  degree  of 
certainty  the  evidence  must  reach  to  warrant 
a  condudon  of  Identity,  It  must  follow  that, 
if  here  a  proper  conclusion  was  reached,  it 
was  accidental,  and  BOt  because  tbe  processes 
of  investigation  which  tbe  law  contemplates, 
and  which  it  is  the  duty  of  tbe  Judge  to  ex- 
pound, were  observed. 

We  feel  compelled  for  the  reasons  stated  to 
sustain  the  assignments  of  error  which  com- 
plain of  the  court's  charge  in  the  matter  we 
bave  discussed. 

[4]  Since  the  result  must  be  another  trial 
of  tbe  defendant,  an  expression  of  view  with 
respect  to  several  remaining  assignments  of 
error  becomes  necessary.  The  assignments 
number  48  in  all,  and  the  consideration  of 
tbem  here  separately  would  be  altogether  im- 
practicable. Several  of  tbem  point  to  unmis- 
takable error  which  would  call  for  a  reversal 
of  tbe  judgment  did  tbe  record  disclose  no 
more.  To  these  we  shall  briefly  refer.  We 
pass  by  such  as  complain  that  the  charge  de- 
nied to  the  jury  the  right  to  find  tbe  defend- 
ant guilty  of  second  degree  murder,  with  the 
single  observation  that,  wbUe  it  is  apparent 
from  tbe  language  of  tbe  charge  that,  in  the 
opinion  of  the  trial  judge,  if  tbe  defendant 
were  guilty  at  all,  be  was  guilty  of  murder 
of  the  first  degree  under  the  evidence  in  the 
case— an  <«>inion  wbich  we  do  not  hesitate 
to  say  was  fully  warranted  by  tbe  evidence — 
its  expression  in  no  wise  constrained  or  re- 
stricted tbe  action  of  the  Jury.  The  jury  had 
been  fully  Instructed  as  to  the  distinction 
between  the  murder  in  the  first  and  murder 
in  the  second  degree,  and  had  been  further 
instructed  that,  if  they  found  the  defendant 
guilty,  it  would  be  for  them  to  determine  the 
grade  of  guilt.  Kllpatrick  v.  Com.,  81  Fa. 
198. 

[5]  Tbe  defense  bad  offered  testimony  of 
the  defendant's  good  reputation.  The  instmc- 
tion  with  reference  to  it  was  as  follows: 

"A  large  number  of  wltnesges  have  been  called 
who  testified  to  the  good  character  of  the  de- 
fendant prior  to  the  time  of  the  commission  of 
this  act.  Evidence  of  good  character  is  snbstan- 
tive  and  positive  proof  in  the  prisoner's  behalf 
by  making  it  Improbable  that  a  mas  of  sudi 
^racter  would  commit  tlie  offense  charged, 
where  the  jury  is  satisfied  beyond  a  reasonable 
dottbt  under  all  the  evidence  that  the  defendant 
is  guilty,  evidence  of  previous  good  character  is 
not  to  overcome  the  conclusion  which  folktws 
from  that  view  of  the  case." 

Under  our  authorities  this  was  reversible 
error.  It  is  only  necessary  to  refer  to  the 
rather  recent  case  of  Ck>m.  v.  Gate,  220  Pa. 
138,  00  AU.  322,  123  Am.  8t  Rep.  688,  where 
the  language  of  the  charge  was  identical 
with  that  used  here.  The  trial  Judge  strange- 
ly fenough  in  adopting  the  language  employ- 
ed by  the  trial  judge  in  that  case,  overlook- 


ed the  fact  of  Its  eondemnatlon  as  error  by 
this  court,  and  the  reversal  of  the  judgment 
In  consequence. 

[II  The  prosecuting  officer  of  tbe  common- 
wealth in  bis  closing  address  to  tbe  Jury, 
not  only  once^  but  repeatedly,  in  most  vigor- 
ous lai^uage  asserted  his  personal  belief 
that  the  defendant  was  guilty  of  the  murder 
of  Vlsalli.  His  remarks  were  called  to  the 
attention  of  the  court,  and  were  made  matter 
of  record.  A  motion  to  withdraw  a  juror 
was  made  wbich  was  refused,  with  a  cau- 
tion to  the  jury  that  they  should  not  allow 
themselves  to  be  influenced  by  the  objection- 
able remarks.  To  show  that  such  caution 
was  wholly  Inedaquate  to  the  protection  of 
the  defendant's  rights  it  is  quite  enough  to 
cite  a  single  illustration.  In  the  course  of 
bis  address  the  officer  thus  expressed  him- 
self: 

"I  say  to  you  again,  if  I  did  not  think  he 
[the  defendant]  was  guilt;,  I  would  not  ask  you 
to  find  him  guilty,  because  my  oath  does  not  re- 
quire anything  of  that  kind.  My  own  honest 
conviction  is  that  he  did  that  dastardly  deed." 

This  remark  was  wholly  inexcusable,  and 
so  violative  of  the  prisoner's  right  to  a  fair 
trial  on  tbe  evidence  submitted,  and  that 
alone,  tliat  a  mere  caution  to  disregard  could 
give  no  assurance  that  the  prejudice  other- 
wise certain  to  result  to  the  defendant  bad 
been  averted.  It  was  an  abuse  of  discre- 
tion on  the  part  of  the  court  to  refuse  tbe 
motion  for  the  withdrawal  of  a  juror  and  the 
continnanoe  of  tbe  case. 

[7]  The  evidence  in  support  of  a  motion 
for  a  new  trial  disclosed  tbe  fact  that  the 
jurors,  after  Iiaving  been  Impaneled  and 
sworn,  had  been  allowed  to  separate.  Re- 
peated Instances  of  such  separation  were 
shown  to  have  occurred  during  the  trial. 
This,  using  the  language  of  the  court  In  Com. 
V.  Gearhardt,  205  Pa.  387,  M  Atl.  1029,  was 
in  palpable  vlolatiou  of  tbe  unbroken  prac- 
tice of  tbe  courts  of  oyer  and  terminer,  es- 
pecially in  capital  cases,  and  meets  with  our 
condemnation. 

"The  mere  fact  of  separation  further  than  is 
necessarily  required  to  enable  the  jurors  to  per- 
form their  duty  as  such,  and  under  the  care  of 
a  sworn  officer,  creates  a  presumption  of  im- 
proper influence  which  the  commonwealth  must 
rebut  or  remove  by  clear  and  satisfactory  evi- 
dence." Peiffer  v.  Com.,  15  Pa.  468,  53  Am. 
Dec  605. 

Tbe  motion  to  withdraw  a  Juror  was  re- 
fused on  tbe  ground  that: 

"The  evidence  did  not  show  that  anything  im'; 
proper  was  said  or  done  to  influence  any  juror, 
nor  does  the  testimony  reveal  that  any  one  of 
the  jurors  spoke  to  any  one  about  the  same,  or 
ttiat  any  one  spoke  to  tbem." 

This  was  not  the  test  to  apply.  It  was  an 
abuse  of  the  court's  discretion  to  proceed 
with  the  trial  under  tbe  circumstances. 

[I]  The  sentence  of  tbe  court  was  under 
the  act  of  June  19,  1918  (P.  U  628),  which 
changes  the  method  of  laiBlctlng  tbe  death 
penalty  from  hanging  to  electrocution.  The 
trial  Judge,  in  so  sentencing  the  prisons. 
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OTerlooked  the  fact  that  It  Is  provided  in  the 
eleventh  section  of  this  act  that  Its  provi- 
sions shall  not  apply  to  any  case  In  which  it 
shall  appear  that  the  crime  was  committed 
prior  to  the  date  of  the  approval  of  the  act 

We  bare  thus  referred  to  these  manifest 
errors  appearing  in  the  record,  not  that  they 
are  likely  to  be  repeated  on  the  next  trial, 
but  to  put  beyond  possibility  their  recurrence 
on  the  third  trial  of  this  defendant 

The  judgment  is  reversed,  and  a  venire  de 
novo  Is  awarded. 


WESTERN  NEW  TORK  &  P.  RY.  CO.  et  aL 
V.  VULCAN  FOUNDRY  &  MACHINE  CO. 
(ADRIAN  REALTY  CO.,  Intervener), 

(Supreme  Court  of  Pemisylvania,     Jan,  8, 
1916.) 

1.  Ejectment  <g=9lO&— Evidbncb  or  Trrui— 

DiKECTION  OF  VKEDIOT. 

Where  in  ejectment  by  a  railroad  company 
to  recover  land  which  It  claimed  was  included 
in  its  right  of  way  one  plaintifl  proved  title 
from  the  commonwealth  to  C,  the  execution  of 
a  quitclaim  deed  by  G.  to  plaintifTs  predecessor 
in  title,  and  the  condemnation  of  the  land  and 
assessment  of  damages  therefor  against  plain- 
tiff's predecessor,  which  damages  were  paid  to 
C.  after  delivery  of  such  deed,  the  court  properly 
refused  to  direct  a  verdict  for  defendant,  though 
he  showed  the  execution  of  a  quitclaim  deed  by 
O.  to  his  predecessor  in  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Gent.  Dig.  §  312 ;   Dec.  Dig.  ®=>109.] 

2.  Estoppel  $=392(4)  —  Condemnattow  Pbo- 
CEEDiNGS—lBBEauLABTTT— Acceptance     of 

AWABD. 

Where  a  landowner  accepts  the  amount 
awarded  him  in  condemnation  proceedings,  he 
is  precluded  from  thereafter  setting  up  a  claim 
to  the  land,  though  the  proceedings  were  irregu- 
lar. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §  268;   Dec.  Dig.  ©=92(4).] 

8.  ADVEBSE    Possession    i&=j8(4)  —  Acquisi- 
tion OP  Title— RAitBOAD  Rioht  of  Wat. 
Since  a  railroad  company  Iiolds  its  right 
of  way  for  a  public  use,  tiUe  by  adverse  posses- 
sion cannot  be  acquired  to  a  portion  thereof. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  14;   Dec  Dig.  <S=>8(4).] 

4.  Ejectment  €=>108— Right  of  Possession 

—Judgment— Nonsuit. 

Where  in  ejectment  by  two  railroad  com- 
panies, lessor  and  lessee,  jointly,  to  recover  pos- 
session of  land  alleged  to  be  part  of  the  right  of 
way.  it  appeared  that  the  right  of  possession 
at  the  commencement  of  the  action  was  in  the 
lessee,  a  judgment  of  nonsuit  should  have  been 
entered  against  the  lessor  under  2  Purd.  Dig. 
(13th  Ed.)  p.  1299,  par.  14,  providing  when 
nonsuit  may  be  entered  against  one  of  several 
plaintiffs  in   ejectment 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  §  316 ;  Dec.  Dig.  <S=»108.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Action  by  the  Western  New  York  &  Penn- 
sylvania Railway  Ompany  and  another 
against  the  Vulcan  Foundry  &  Machine  Com- 
pany; the  Adrian  Realty  Comitany  Interven- 
ing. From  Judgment  for  plaintifTs,  defend- 
ant appeals.    Modified  and  affirmed. 


Argued  before  BROWN,  C.  T.,  POTTER, 
STEWART,  MOSGHZISKER,  and  FRAZER, 
JJ, 

J.  Norman  Martin,  B.  A.  Wlntemltz,  Nor- 
man A.  Martin,  and  Quiucy  A,  McBride,  all 
of  New  Castle,  for  appellant  Oscar  L.  Jack- 
son, Charles  R.  Davis,  and  A,  Martlu  Gia- 
ham,  all  of  New  Castle,  for  appellees. 

FRAZER,  J.  This  Is  an  action  of  eject- 
moit  to  recover  possession  of  land  adjoining 
the  tracks  of  the  Western  New  York  &  Penn- 
sylvania Railway  Company  In  the  dty  of 
New  Castle.  The  land  In  dispute  ia  a  small 
triangular  piece  wMcb  plaintiffs  claim  Is  in- 
cluded in  their  90-foot  wide  right  of  way. 
Defendants  also  claim  title  to  the  property, 
and  aver  actual  imssesslon  by  them  and  their 
predecessors  in  title  from  1878  to  the  time 
this  proceeding  was  instituted.  At  the  trial 
plaintlfCs,  having  proved  title  out  of  the  com- 
monwealth to  one  James  M.  Craig,  otTered  in 
evidence  the  record  of  proceedings  in  1874 
by  him  to  assess  damages  against  the  New 
Castle  &  Franklin  Railroad  Company,-  plaln- 
tiSa'  predecessor  tn  title,  which  company  lo- 
cated Its  roadbed  across  the  land  In  dispute. 
Viewers  were  appointed,  and  awarded  to 
Craig  the  sum  of  91,000,  and  on  appeal  by 
the  railroad  company  the  Jury  rendered  a. 
verdict  in  his  favor  for  $896.  This  Judgin«it 
was  subsequraitly  revived,  and  finally  paid 
in  full,  with  costs,  in  1884.  The  rights  ot 
the  New  Castle  &  Franklin  Railroad  Com- 
pany subsequently  became  vested  In  tbe 
Western  New  York  &  Pennsylvania  Railway 
Company,  wbidi  previous  to  tbe  time  thla 
action  was  brought  leased  the  road  to  tbe 
Pennsylvania  Company.  The  latter  company 
was  therefore  Joined  as  a  imrty  plaintiff. 

Prima  facie  tbe  title  shown  by  plaintiffs  la 
a  good  one  and  sufficient  to  warrant  tbe  Judg- 
ment for  plaintiffs  entered  in  tbe  court  be- 
low. Defendants,  however,  In  disputing 
plaintiffs'  right  to  possescAon,  raise  a  number 
ot  objections  in  support  of  tbelr  contention. 
The  land  in  dispute  abuts  on  the  bed  of  tbe 
old  Erie  Canal,  and  lies  within  what  was 
at  one  time  low  ground  forming  a  widening 
or  extension  of  tbe  canal,  which  was  used 
as  a  sort  of  basin  in  which  to  reverse  or  turn 
boats.  Defendants  contend  the  property  in 
question  was  by  such  use  appropriated  by  tbe 
state  for  canal  purposes,  and  offered  evidence 
to  show  the  basin  adjoining  the  canal  was 
constructed  as  part  of  tbe  system,  and  used 
in  connection  therewith  for  tbe  purpose 
above  stated,  and,  further,  that  by  proceed- 
ings in  1871  all  property  of  tbe  CMe  Canal 
Company  was  levied  upon  and  sold  at  sher- 
llTs  sale,  which  title  by  various  conveyances 
set  forth  in  their  supplemental  plea  and  ab- 
stract of  title  became  vested  in  George  O. 
Reis,  William  H.  Brown,  and  A.  B.  Berger. 
Plaintiffs,  in  a  supplemental  abstract,  denied 
tbe  property  in  question  was  included  in  tbe 


$=3Fcir  other  cases  ie«  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndezM 


Digitized  by 


Google 


PaJ        WESTERN  NEW  YORK  4  P.  BY.  00.  v.  VULCAN  FOUNDRY  A  M.  CO.        831 


sheriff's  sale  of  the  canal  property,  and  con- 
tended that,  even  U  It  were,  all  rights  of 
Reis,  Brown,  and  Berger  therein  were  con- 
veyed in  1874  to  James  M.  Craig,  their  pred- 
ecessor In  title,  by  a  quitclaim  deed,  which 
was  offered  in  evidence. 

As  a  further  defense  defendants  denied 
that  the  New  Castle  &  Franklin  Bailroad 
Company  had  at  any  time  legally  located 
its  road  through  the  land  in  dispute,  or  that 
valid  proceedings  for  assessment  of  damages 
were  ever  carried  through,  and  contended  the 
land  in  controversy  remained  the  property 
of  James  M.  Craig  and  adjoined  other  real 
estate  belongtng  to  him,  which  was  sobse- 
quently  conveyed  to  defendants'  predecessor 
in  title,  who  entered  on  the  land  In  dispute, 
took  possession  of  the  same,  and  occupied  it 
continuously  and  adversely  from  the  year 
1878  to  the  date  of  beginning  this  action. 

The  first  question  to  be  determined  Is 
whether  the  land  was  at  any  time  a  part  of 
the  railroad's  right  of  way  and  included  In  the 
location  thereof,  and,  if  not,  whether  the  sub- 
sequent quitclaim  deed  to  Craig  from  Rels, 
Brown,  and  Berger  was  effectual  to  complete 
Craig's  tttle,  so  as  to  enable  plaintiffs  to 
recover  in  an  action  of  ejectment 

By  act  of  March  27, 1824  (P.  L.  92),  a  board 
of  commissioners  was  created  for  the  purpose 
of  promoting  the  transportation  interests  of 
the  commonwealth,  and  by  act  of  February 
25,  1826  (P.  L.  55),  the  construction  of  the 
Pennsylvania  Canal,  at  the  expense  of  the 
commonwealth,  was  authorized.  This  canal 
was  built  about  1832,  pursuant  to  these  acts, 
and  was  subsequently  taken  over  by  the  Erie 
Canal  Company,  incorporated  under  the  act 
of  March  7,  1843  (P.  T^.  3d),  and  abandoned 
in  1871.  Defendants  offered  evidence  tend- 
ing to  show  that  in  the  years  1834,  1835,  and 
1836  James  Squires,  a  predecessor  in  the 
chain  of  title,  of  both  plaintiffs  and  defend- 
ants, received  compensation  for  the  taking  of 
the  land  in  suit  by  the  canal  company.  This 
evidence  comprises  an  agreement  between  the 
commissioners  and  James  Squires  made  in 
1832  concerning  the  removal  of  certain  build- 
ings of  the  latter  from  property  appropriated 
by  the  canal  company,  and  also  various  min- 
utes of  the  canal  commissioners  showing  a 
claim  and  allowance  of  damages  to  Squires, 
followed  by  an  offer  of  maps  and  further 
testimony  for  the  purpose  of  identifying  the 
location  of  the  pro];)erty  taken.  The  difficulty 
with  this  evidence  is  that  it  does  not  fix  the 
property  taken  as  that  in  dispute.  The  only 
evidence  of  a  deflnite  character  is  tliat  the 
land  in  question  was  used  as  a  basin  in 
which  boats  were  turned  as  above  mentioned. 
It  however,  fails  to  supply  the  missing  link 
needed  to  show  the  property  in  question  was 
the  subject  of  condemnation,  payment  for 
which  was  made  to  Squires.  Defendants  at- 
tempted to  supply  this  proof  by  pointing  to 
a  paragraph  in  their  supplemental  plea  and 
abstract  ot  title,  which,  after  reciting  the 


various  acts  of  assembly  relating  to  the 
Pennsylvania  Canal,  alleges,  "The  common- 
wealth of  Pennsylvania,  in  pursuance  of  said 
acta  of  assembly,  did  seise  and  take  into  its 
possession  for  the  permanent  use  ot  its  canal, 
inter  alia,  the  land  described  in  the  writ," 
and  called  the  court's  attention  to  the  fact 
that  this  statement  is  not  specifically  denied 
by  plaintiffs,  and,  under  a  rule  of  court  in  ex- 
isteace  at  the  time  the  proceeding  was  start- 
ed, must  be  taken  to  have  been  admitted. 

[1,2]  In  our  view  of  the  case  it  is  not 
necessary  to  decide  as  to  the  sufficiency  of 
the  identificatiou  of  the  land  with  that  for 
which  James  Squires  received  payment  or 
as  to  the  effect  of  the  admissions  in  the 
pleadings  under  the  rule  of  court  referred 
ta  The  property  of  the  Erie  Canal  Com- 
pany was  sold  in  1871.  The  title  given  by 
the  sheriff  was  through  subsequent  convey- 
ance vested  in  Rels,  Brown,  and  Berger.  In 
the  meantime  Squires'  title  became  vested  in 
James  M.  Craig,  and  upon  the  location  of 
the  New  Castle  &  Franklin  Railroad  in  1872 
the  land  in  dispute  was  undoubtedly  in- 
cluded in  their  claim  of  right  of  way,  and 
damages  therefor  assessed  to  Craig.  Even 
if  these  proceedings  were  irregular,  as  con- 
tended by  defendants,  Craig  received  pay- 
ment in  full,  and  would  now  be  estopped  from 
setting  up  a  claim  to  the  land.  The  quit- 
claim deed  from  Reis,  Brown,  and  Berger 
for  the  property  in  dispute  was  an  admis- 
sion by  them  that  Craig  was  entitled  to  the 
land  and  to  the  damages  recovered  for  Its 
taking,  and  they  thereby  relinquished  all  title 
to  the  property.  Nor  Is  it  material  that  the 
qultdaira  deed  was  made  11  days  subsequent 
to  the  filing  of  the  petition  by  Craig  for  the 
damages.  The  deed  is  dated  June  26,  1874. 
The  petition  was  filed  June  16,  1874,  and  on 
the  following  day  viewers  were  appointed 
by  the  court.  The  first  meeting  of  the  view- 
ers was  held  July  14,  and  their  report  award- 
ing damages  to  Craig  was  made  July  28, 
1874.  Craig's  title  to  the  property  was  con- 
sequently settled  before  the  first  meeting  of 
the  viewers,  and  neither  Reis,  Brown,  and 
Berger,  nor  their  successors  in  title,  would 
have  standing  at  this  time  to  object  to  the 
sufficiency  of  title  which  passed  to  the  rail- 
road in  the  condemnation  proceeding.  The 
title  set  forth  by  plaintiffs  is  prima  facie  a 
good  one,  as  said  before,  and  defendants 
have  failed  to  show  a  better  one  in  either 
themselves  or  a  third  person. 

[3]  We  deem  it  unnecessary  to  discuss  the 
question  of  adverse  possession,  as  it  Is  well 
settled  that  title  by  adverse  possession  can- 
not be  acquired  against  a  railroad  company 
for  a  portion  of  its  right  of  way,  as  it  holds 
its  property  for  a  pubUc  use.  Pittsburgh,  Ft. 
Wayne  &  Chicago  By.  Co.  v.  Peet,  152  Pa. 
488,  26  AU.  612,  19  L.  R.  A.  467;  Gonwell 
V.  Philadelphia  &  Reading  Ky.  Co.,  241  Pa. 
172,  88  Atl.  417. 

[4]  The  remaining  questioa  for  discussion 
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relates  to  tbe  proper  parties  plaintiff.  At  the 
time  of  Instituting  this  proceeding  and  to 
tbe  present  date  the  legal  title  to  the  rail- 
road property  has  been  In  the  Western  New 
York  Se  Pennsylvania  Railroad  Comimiiy. 
The  Bommons  was  issued  February  13,  1901. 
At  that  time  the  road  was  operated  by  tbe 
Pennsylvania  Company  under  lease  from  the 
Pennsylvania  Railroad  Company,  dated  July 
14,  1900,  which  went  Into  efTect  August  1, 
1900,  to  continue  for  one  year  thereafter. 
The  Pennsylvania  Railroad  Company  acquir- 
ed right  of  possession  from  the  Western  New 
York  ft  Pennsylvania  Railway  Company  by 
lease  also  dated  July  14,  1900.  Other  leases 
were  made  for  a  further  period  of  one  year, 
commencing  August  1,  1901,  which  were  re- 
newed for  an  additional  period  of  one  year 
to  August  1,  1902,  and  again  renewed  for  a 
period  of  20  years.  During  this  time  the 
Pennsylvania  Company  continued  operating 
tbe  road  as  sublessee  from  tbe  Pennsylvania 
Railroad  Company.  Under  these  circum- 
stances defendants  maintain  plaintiffs  have 
not  shown  a  right  to  possession,  and,  as 
ejectment  is  a  possessory  action,  there  can 
be  no  recovery  by  the  landlord,  the  Western 
New    York    &   Pennsylvania    Railway    Com- 


pany, and  in  support  of  this  oontmtloD  dte 
Stoffllt  V.  TroxeU,  8  Watts  A  S.  840.  They 
further  claim  the  Pennsylvania.  Company  is 
not  entitled  to  recover,  because  Its  title  or 
right  of  possession  under  the  lease  In  ezist- 
ence  at  the  time  suit  was  brought  ceased 
with  the  expiration  of  that  lease,  and  there 
can  be  no  recovery  under  a  tlUe  obtained 
after  the  action  was  begnn.  Although  there 
have  been  several  renewals  of  the  lease, 
these  renewals  were  made  In  each  case  pre- 
vious to  the  expiration  of  the  current  term 
and  date  from  such  expiration,  and  there 
has  never  been  a  period  of  time  since  the 
lessee,  tbe  Pennsylvania  Company,  went  in- 
to  possession  when  It  could  have  been  legal- 
ly ousted  from  such  possesslcm.  This  con- 
tention accordingly  cannot  be  sustained.  Un- 
der the  act  of  Man^  81,  1823  (8  Sm.  L.  141 ; 
2  Purd.  1299,  pi.  14),  a  Judgment  of  nonsuit 
should  be  entered  against  the  Western  New 
York  ft  Pennsylvania  Railway  Company,  tbe 
lessor,  and  a  Judgment  entered  In  favor  of 
the  Pennsylvania  Company,  tbe  leasee  in 
possession. 

To  this  extent  the  Judgment  of  the  court 
below  is  modified,  and  Judgment  in  favor  of 
the  Pennsylvania  Company  is  affirmed. 
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BOnOHBB  T.  OUSHNOC  PAPER  CO. 

(Supreme  Judidal  Conrt  of  Maine.    Match  18k 
lfil&) 

1.  Master  ahd  Sxbvari  4=»217(13)  —  BiSKS 
Assumed  bt.  Servant. 

Where  an  etnployi  in  the  woodroom  of  a 
paper  mill  had  worked  for  the  defendant  for  two 
months  prior  to  the  acddant  and  at  a  former 
period  for  seven  months  and  was  familiar  with 
the  construction  of  the  room  and  the  existence  of 
an  iron  truss  under  which  he  passed  frequently 
in  the  performance  of  his  work,  he  assumed  any 
risk  connected  with  the  truss. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  684;  Dec.  Di«.  «=9 
217(13)0 

2.  Mastbb  ard  Sibvart  «=>278(3)— Master's 

LrlABtLITT  FOB  InXUBT  TO  SEBVAWT— NEOLI- 

6BNCS  or  Master. 

In  an  employe's  action  for  injuries  received 
in  the  woodroom  of  a  paper  mill,  owing  to  in- 
Euffident  light,  and  obstructions,  evidence  held 
insufficient  to  support  a  jury  finding  that  the 
defendant  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  0«n&  Die.  f  968;  Dec.  Dig.  «s> 
278(3).] 

3.  Master  and  Servant  ^9236(4)— Oonibib- 
trroBT  Neouoxnck  of  Servant. 

Where  an  employ^  in  the  woodroom  of  a 
paper  mill  who  was  entirely  familiar  with  the 
ntnation  and  surroundings  attempted  to  trans- 
port logs  of  wood  weighmg  about  200  pounds 
each  on  his  shoulder  a  distance  of  40  feet  over 
an  uneven,  wet,  and  slippery  floor  across  a  log 
chain  and  bmeath  a  low-lying  beam  and  trass 
in  darkness,  he  was  guilty  of  contribatory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C^ent.  Dig.  i  727;  Dec.  Dig.  «=» 
236(4).] 

On  motion  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  August  Boucher  against  the 
Cushnoc  Paper  Company.  There  was  a 
verdict  for  the  plaintlfl,  and  the  defendant 
moves  for  a  new  trial.     Motion  sustained. 

Argued  before  SAVAGE,  C.  J.,  and  CORr 
NISH,  KING,  HALEY,  HANSON,  and  PHIL- 
BBCM)K,  JJ. 

Benedict  F.  Maher  and  J.  !>.  Boyle,  both  of 
Augusta,  for  plaintiff.  Andrews  &  Nelson, 
of  Augusta,  for  defendant. 

CORNISH,  J.  The  plaintiff,  a  man  then 
28  years  of  age,  was  injured  in  the  wood- 
room  of  the  defendant's  mUi  on  the  evening 
of  December  11,  1912. .  He  was  engaged  at 
the  time  in  carrying  on  his  shoulder  a  heavy 
leg  of  wood  about  four  feet  tn  length,  from 
a  small  car  outside  the  basement  door  to  a 
saw  situated  in  the  basement.  While  thus  en- 
gaged, he  claims  that  the  forward  end  of  the 
log  came  in  contact  with  an  iron  truss  rod 
supporting  a  beam  in  the  ceiling  and  hanging 
above  the  path  of  his  work,  and  that  he  was 
thrown  upon  the  floor  and  injured.  The 
negligence  complained  of  Is  the  existence  of 
this  low  truss,  combined  with  the  inadequate 
lighting  of  the  room;  that  is,  the  plaintiff 
contends  that  the  defendant  failed  to  use  that 


dge  .dUigence  In  furnishing  him  with  that 
reasonably  safe  place  in  which  to  do  his  work 
which  the  law  requires. 

A  word  as  to  the  premises:  The  woodroom, 
in  which  this  accident  happened,  was  situated 
In  the  basement  of  the  defendant's  pulp  and 
paper  mill  on  the  east  bank  of  the  Kennebec 
river  in  Augusta.  The  logs,  wet  from  the  river, 
are  drawn  into  this  room  by  an  endless  chain, 
transferred  to  live  rolls,  and  carried  along 
to  the  saw,  toward  the  inner  end.  Beyond 
the  saw  were  the  l>arkera.  The  chain  which 
drags  in  the  logs  crosses  the  floor  at  an  angle 
between  the  door  and  the  truss.  About  mid- 
way of  the  room  and  19  feet  from  the  outer 
door,  a  large  wooden  beam,  strengthened  by 
an  Iron  truss,  extended  across  the  ceillog 
between  two  supporting  posts,  to  strengthen 
the  floor  above.  This  beam  was  7  feet,  and 
the  lowest  point  of  the  truss  rod  6  feet  lOVi 
inches  above  the  floor.  The  floor  of  that 
portion  of  the  room  where  the  logs  came  in  was 
rough,  uneTOi.  wet,  and  slippery  either  from 
water  or  ice.  The  room  was  lighted  by  means 
of  electric  lights  suspended  from  the  ceiling. 

On  the  night  of  the  accident  no  logs  were 
being  brought  into  the  room,  but,  instead, 
four-foot  wood,  or  "short  wood,"  as  it  was 
called,  was  brought  to  the  outer  door  on  a 
car,  and  the  plaintiff,  with  a  fellow  worker 
named  Dostie,  was  engaged  in  transporting 
this  short  wood  from  the  car  to  the  saw. 
The  usual  method  was  to  move  the  sticks 
along  the  floor  by  means  of  a  plckaroon; 
but,  as  there  was  no  usable  plckaroon  avail- 
able that  night,  these  two  men  carried  the 
short  logs  in  one  at  a  time  on  their  shoulder. 
We  think  the  evidence  fairly  shows  that  the 
absence  of  proper  tools  was  called  to  the 
foreman's  attention  and  he  directed  them  to 
do  the  best  they  could.  The  plaintiff  was 
working  extra  time.  He  bad  worked  during 
the  day,  returned  at  7  p.  m.,  commenced  tills 
work,  and  was  injured  about  8:16,  after  he 
and  his  companion  had  unloaded  two  cords 
from  the  cars.  This  briefly  states  the  gener-  ■ 
al  situation.    Let  us  now  consider  the  issues. 

[1]  1.  Negligence  of  the  defendant 

The  two  points  relied  upon  by  the  plain- 
tiff are  the  low  truss,  and  the  darkness. 
So  far  as  the  truss  is  concerned,  it  was  a 
matter  of  mill  construction,  and  had  existed 
many  years ;  the  evidence  does  not  show  how 
many.  If  its  maintenance  could  be  deemed 
negligence  on  the  part  of  the  defendant— a 
question  not  free  from  doubt — ^the  plaintiff 
had  assumed  the  risk  connected  with  it  and 
cannot  pow  be  heard  to  complain  of  it  He 
was  perfectly  familiar  with  the  construction. 
He  had  worked  for  this  defendant  for  two 
months  immediately  prior  to  the  accident, 
and  at  a  former  period  for  seven  months,  and 
practically  aU  of  that  time  in  this  woodroom, 
a  part  of  the  time  roUing  logs  onto  the  car- 
rier, and.  his  work  carried  him  back  and 
forth  beneath  this  truss.    If  it  was  a  menace. 
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thie  risk  was  open  and  Tlslble,  and  fully  ap^ 
predated  by  Boucber.  It  remained  unchang'- 
ed  and  uncomplalned  of  by  tbls  plaintiff  dar- 
ing all  the  time  that  he  was  emidoyed.  Tbis 
element  of  negligence  cannot  be  considered. 
Dempsey  v.  Sawyer,  95  Me.  295,  49  Atl.  1035 ; 
Babb  V.  Paper  Co.,  99  Me.  298,  59  Atl.  290. 

[2]  As  to  the  Inadequate  lighting,  the  evi- 
dence is  overwhelmingly  against  the  plain- 
tiff. There  were  places  for  two  or  three 
lamps  between  the  beam  and  the  door,  beside 
a  lamp  over  the  saw,  beyond  the  beam,  and 
others  over  the  barkers  and  in  the  more  dis- 
tant parts  of  the  room.  The  controversy 
was  over  the  condition  between  the  beam  and 
the  door.  The  plaintiff  says  that  no  light 
was  burning  there,  that  the  nearest  was  the 
one  over  the  saw,  and  that  where  he  worked 
it  was  dark.  In  this  he  is  corroborated  by 
Dostie,  and  to  some  extent  by  a  workman  in 
the  adjoining  grinder  room. 

On  the  other  hand,  the  foreman,  the  watch- 
man, the  sawyer,  and  the  two  men  who 
worked  on  the  barkers,  emphatically  state 
that  two  ot  three  lights  were  burning  be- 
tween the  beam  and  the  door,  and  that  that 
Itortlon  of  the  room  was  well  lighted.  It 
was,  of  course,  the  province  of  the  Jury  to 
compare,  weigh,  and  pass  upon  the  conflict- 
ing evidence ;  but  when  we  consider  the  vital 
Interest  which  the  plaintiff  has  in  the  result 
of  this  litigation  and  the  want  of  interest  on 
the  part  of  the  defendant's  witnesses,  many 
of  whom  are  no  longer  in  its  employ,  the 
Improbability,  If  not  the  impossibility,  of 
two  men  working  in  that  dark  room,  step- 
ping over  the  log  chain  and  going  back  and 
forth  beneath  this  truss  for  over  an  hour, 
making  75  trips  as  they  say,  without  meet- 
ing with  any  accident,  and  that  want  of 
lights  was  not  given  by  them  as  the  cause 
of  the  accident  Immediately  after  it  occur- 
red, we  are  forced  to  the  belief  that .  the 
sympathy  of  the  Jury  outweighed  their  Judg- 
ment 

After  studying  and  analyzing  the  evidence 
with  great  care,  we  are  of  the  opinion  that 
the  room  was  adequately  lighted,  and  that 
the  injury  was  cansed,  not  by  the  plaintiff's 
log  hitting  the  truss,  in  the  darkness,  but 
by  his  tripping  on  the  log  chain  and  falling 
down,  as  the  one  eyewitness,  outside  the 
plaintiff's  companion,  said  he  did.  This  was 
the  man  who  brought  the  wood  to  the  door 
in  the  car,  and  who  was  looking  directly  at 
the  plaintiff  at  the  time  of  the  accident 
He  says  that  Boucher  stepped  on  the  log 
chain  abont  eight  or  ten  feet  from  the  door 
and  fell. 

The  record  shows  that  both  Boncher  and 
Dostie  gave  this  same  account  of  the  accident 
that  evening  after  it  happened,  not  mention- 
ing truss  or  darkness,  but  assigning  it  to 
slipping  on  the  chain — a  statement,  however, 
which  the  plaintiff  denies.  The  location  of 
the  log  on  the  floor,  after  the  accident,  tends 


further  to  bear  out  the  truth  of  this  theory. 

In  view  of  all  the  facta  and  circumstances, 
it  is  the  opinion  of  the  court  that  the  verdict 
of  the  Jury  was  palpably  wrong  on  the  ques- 
tion of  the  defendant's  negligence.  Moulton 
V.  RaUway  Co.,  99  Me.  508,  99  AU.  1023. 

[3]  2.  Contributory  negligence. 

It  Is  unnecessary  to  dwell  upon  this  point 
at  length.  If  the  plaintifTs  contention  aa 
to  darkness  is  not  true,  then  the  defendant 
cannot  be  charged  with  negligence,  and  the 
case  fails.  If  the  plaintiff's  contention  as 
to  darkness  is  true,  then  his  own  want  of 
due  care  is  apparent,  and  the  case  likewise 
falls. 

For  a  man  of  mature  years.  In  the  fall 
possession  of  his  faculties,  entirely  familiar 
with  the  situation  and  surroundings,  to  at- 
tempt to  transport  logs  of  wood  weighing 
about  200  pounds  each,  on  his  shoulder,  a 
distance  of  40  feet,  over  an  uneven,  wet,  and 
slippery  fioor,  across  a  log  <diain,  and  be- 
neath a  low-lying  beam  and  truss,  all  this 
in  darkness,  fills  full  the  measure  of  con- 
tributory negligence. 

The  plaintiff  claims  that  he  went  into  an 
adjoining  room  and  procured  two  lamps,  bnt 
they  would  not  work,  and  after  that  he  asked 
the  foreman  for  lights,  and  he  promised  to 
get  some  at  the  office.  The  foreman  denies 
this,  and  says  that  Boucher  made  no  re- 
quest, and  that  Doetle  simply  remarked  that 
it  was  a  little  dark.  But  assuming  Boucher's 
statement  to  be  true.  It  does  not  relieve  him 
from  that  measure  of  due  care  which  as  a 
reasonably  prudent  man  he  was  bound  to  ex- 
ercise. No  lights  were  brought  and  yet  the 
plaintiff  continued  his  perilous  work  for  an 
hour.  l%ere  was  no  obligation  on  his  jMirt 
to  do  so.  It  was  purely  voluntary.  Its  con- 
tinuation led  to  what  might  have  been  nat- 
urally expected  under  those  drcumstancee, 
an  accident,  and  one  towards  which  his  own 
lack  of  reasonable  prudence  contributed. 

Under  the  principles  of  law  which  have  be- 
come firmly  fixed,  the  entry  must  be: 

Motion  sustained. 


POLAND  ▼.  Md>OWELL. 

(Snpreme  Judicial  Coort  of  Maine.    March  22, 
1S16.) 

1.  Exceptions,  Biix  of  ig=»56(3)  —  Axlow- 
ANCE — Conclusiveness  of  Certificatb. 

The  certificate  of  the  presiding  Jud^  that 
the  exception  wag  allowed  is  conclusive  in  the 
reviewing  court  of  the  regularity  of  the  filing 
and  allowance  of  the  exception. 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
Bfll  of.  Cent  Dig.  f  94 ;  Dec.  Dig.  <8=s»56(3).] 

2.  TaiAt     «=>267(3)—lNeTBUCTioNS— Modifi- 
cation OF  REQtTEST— "Due  Considebation." 

Qualifying  a  requested  instruction  that 
"Yon  are  to  give  doe  consideration  to  all  testi- 
mony that  has  been  deemed  admissible  by  the 
court,"  by  the  statement  that  "due  consideration 
means  that  you  are  to  consider  it  as  far  as  it 
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has  any  bearing  as  prorlnt;  the  issue  in  this  case, 
and  not  as  itreviding  anjtmng  else,"  is  not  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  672;  Dec.  Dig.  «=267(3).] 

8.  Triai.  «»273—IiU9TKUcnoNS— Exceptions 

— Tno. 

Under  Sopreme  Judicial  Court  mie  18  (TO 
AtL  iz)  that  exeejition  to  the  charge  mnst  be 
noted  before  the  jary  retire,  or  all  objections 
thereto  will  be  regarded  as  waived,  which  is  but 
a  reaffinnanee  of  a  pre-existing  rule  of  prac- 
tice, allowance  of  exceptions  not  so  reserved  is  a 
matter  of  grace,  and  not  of  right 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  680-682;   Dec.  Dig.  «=»273.] 

4.  Tbiai.  «=>273—In8tbuotion8— Opinion  on 
Facts— Timely  Exceptions. 

Sapreme  Judicial  Court  role  18  (70  Atl.  ix), 
providing  that  exception  to  any  opinion,  direc- 
tion, or  omiseion  of  the  presiding  justice  in  his 
charge  must  be  noted  before  the  jury  retires, 
or  all  objections  thereto  will  be  regarded  aa 
waived,  applies  not  only  to  exceptions  taken  un- 
der the  general  statute  regulating  the  taking  of 
exceptions  (Kev.  St.  c  79,  {  55),  but  to  excep- 
tions under  chapter  84,  §  97,  providing  that  dur- 
ing a  jury  trial,  including  the  charge,  the  pre- 
si£ng  justice  shall  not  express  an  opimon  oa  i»' 
sues  of  fact  and  declaring  such  expression  of 
opinion  to  be  ground  for  new  trial,  to  be  ordered 
by  the  law  court  on  exceptions;  the  procedure 
in  reserving  exceptions  under  said  section  97 
being  governed  hy  the  provisioas  of  said  sec- 
tion oS. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  680-4382 ;    Dec.  Dig.  «=.278.] 

5.  Exceptions,  Bnx  or  €=93&— Aixowahcb 
m  Vacation. 

Privilege  to  present  exceptions  after  end  of 
the  term,  not  b^ng  reserved,  with  consent  ot  ttut 
parties,  durinc  the  term,  the  presiding  justice 
cannot  allow  exceptions  thereafter  presented ; 
this  not  being  within  his  vacation  powers  i>re- 
scribed  by  Laws  1915,  c.  305. 

[Eld.  Note.— For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  ff  48-68;  Dec.  Dig.  «=b>38.) 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Action  by  Oscar  W.  Poland  against  Har- 
riet N.  McDowell.  Plaintiff  brings  excep- 
tions.    Exertions  overruled  and  dismissed. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Rodney  I.  IRiompson,  of  Rockland,  for 
plaintiff.  Edward  G.  Payson,  of  Rockland, 
tor  defendant. 


SAVAOE,  C.  J.  [1,  2]  This  case  comes  up 
on  the  plaintiff's  bill  of  exceptions.  One  ex- 
ception was  formally  allowed  by  the  presid- 
ing Justice,  though  it  appears  to  have  been 
done  after  the  adjournment  of  the  term. 
But  as  to  that  the  certiQcate  of  the  presid- 
ing Justice  that  the  exception  was  allowed  is 
oondnslve  In  this  court  of  the  regularity  of 
the  flUng  and  allowance  of  the  exceptions. 
Dunn  V.  Auburn  Motor  Co.,  92  Me.  165,  42  Atl. 
889.  The  exception  allowed  is  thus  stated  in 
the  Un:  At  the  conclusion  of  the  charge 
plalntUTs  counsel  requested  the  following  In- 
strnction: 


Ton  are  to  give  due  consideration  to  an  tes- 
timony that  has  been  deemed  admissible  by  the 
court." 

Which  was  given  In  tlie  language  request- 
ed, to  which  the  presiding  Justice  added : 

"I  give  you  that  requested  instruction  with 
this  qualification:  That  due  consideration  means 
that  you  are  to  consider  it  as  far.  as  it  has  any 
bearing  as  proving  the  issue  in  this  case,  and  not 
as  proving  anything  else." 

We  perceive  no  error  In  the  gnaliflcation. 
[3]  As  to  the  other  exceptions  alleged,  the 
presiding  Justice  certifies  as  follows : 

"None  of  the  extracts  from  the  jtid^e's  charge, 
as  set  forth  in  this  bill  of  exceptions,  were  ex- 
cepted to  at  the  time  of  the  trial,  nor  was  the 
attention  of  the  court  called  to  any  error  in  the 
cliarge,  other  tiian  the  requested  instruction 
above  referred  to,  nnta  weeks  after  the  court 
had  adjourned  finally,  and  then  the  attention  of 
the  court  was  called  to  them  by  receiving  from 
the  clerk  of  the  court  the  bill  of  exceptions  as 
filed  with  him  on  October  21,  1916.  And  I  rule 
that  the  plaintiff  is  not  entitled  to  exceptions 
as  to  such  matters  as  to  which  the  attention  of 
the  court  was  not  seasonably  called.  But  if,  un- 
der the  circumstances,  the  plaintiff  is  entitled  to 
exceptions,  and  the  law  court  so  decides,  they 
are  to  be  considered  as  allowed." 

We  think  the  plaintiff  Is  not  entitled  of 
right  to  have  the  exceptions  allowed.  Rule 
of  court  18  (70  AtL  Ix)  prescribes  that: 

"Exceptions  to  any  opinion,  direction  or  omis- 
sion of  the  presiding  justice  in  his  charge  to  the 
jury  mnst  be  noted  before  the  jury  retire,  or  all 
objections  thereto  will  be  regarded  as  waived."    ' 

This  rule  was  declared  in  McKown  v.  Pow- 
ers, 86  Me.  291,  29  Atl.  1079,  to  be  merely  an 
afiSrmance  of  a  long  pre-existing  rule  of  prac- 
tice. It  is  true  that  this  rule  Is  not  always 
enforced.  Exceptions  not  reserved  before  the 
Jury  retires  are  sometimes  allowed  aa  a  mat- 
ter of  grace,  but  not  as  a  matter  of  right 
The  excepting  party  is  not  entitled  to  them 
as  of  right.  The  presiding  Justice  is  not  re- 
quired to  allow  them. 

[4]  The  plaintiff  contends  that  this  rule  of 
practice,  thougji  applicable  to  exceptions 
taken  under  the  general  statute  regulating 
the  taking  of  exceptions  (R.  S.  e.  79,  J  65), 
does  not  apply  to  exceptions  under  R.  S.  c. 
84,  I  97,  under  which  these  exceptions  are 
claimed.  This  contention  is  not  tenable. 
The  rule  Is  unlimited.  It  makes  no  excei>- 
tlons.  And  the  procedure  in  reserving  ex- 
ceptions under  chapter  84,  f  97,  is  governed 
by  the  provisions  of  chapter  79,  f  55. 

There  Is  another  reason  why  these  excep- 
tions should  not  be  allowed.  Hiey  were  not 
presented  to  the  presiding  Justice  until  after 
the  term  adjourned,  and  it  does  not  apx)ear 
that  any  privilege  was  reserved  during  term 
time  to  present  them  later.  It  happens  some- 
times, especially  in  cases  tried  near  the  end 
of  a  term,  that  It  is  difficult,  or-  even  impossi- 
ble, to  put  a  bill  of  exceptions  in  shape  for 
allowance  without  unduly  delaying  the  ad- 
journment of  the  term.  And  In  such  cases  it 
Is  not  Improper  for  the  Justice,  with  the  con- 
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sent  of  the  parties,  to  grant  tbe  pilrilege  of 
presenting  the  exceptions  for  allowance  at  a 
later  time,  This  may  be  done  by  consent; 
not  otherwise.  And  when  a  bill  of  exceptions 
Is  allowed,  it  is  concIuslTely  presomed  that 
it  Is  properly  allowed  In  this  respect  Dunn 
V.  Auburn  Motor  Co.,  sapra. 

[I]  When  a  teriti  of  court  Is  adjourned, 
the  power  of  the  presiding  justice  over  the 
business  of  the  term  ceases.  He  Is  no  longer 
the  "court"  for  that  term.  He  cannot  hold 
the  term,  or  any  part  of  it,  or  do  any  of  the 
work  of  the  term,  in  vacation.  What  he 
may  do  in  vacation  concerning  pending  cases 
at  law  Is  prescribed  by  chapter  305  of  the 
Laws  of  1915,  which  does  not  Include  the 
allowance  of  exceptions  to  rulings  made  in 
term  time.  The  presiding  justice  is  not  only 
not  reanlred  to  allow  exceptions  after  the 
term  is  adjourned,  but  without  waiver  and 
consent  he  has  no  power  to  do  it 

The  conclusion  is  that  the  exception  al- 
lowed must  be  overruled,  and  the  others  dis- 
missed. 

So  ordered. 


MITCHELL  V.  COTKBAU  et  al- 

(Supreme  Judicial  Court  of  Maine.    March  25, 
191&) 

Appeal  ard  Ebbob  «=9l001(l)  —  Bevixw  — 
Vbbdiot— SniTicrEHOT  of  Evidence. 

A  verdict  for  the  plaintiff  in  an  action  of 
tort  will  not  be  set  aside  where  the  evidence 
falls  to  convince  the  court  that  it  was  mani- 
festly wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3928-3933 ;  Dec.  Dig.  «» 
.).] 


jE/rror,  «. 
1001(1).] 


On  Motion  from  Supreme  Judicial  Court, 
Sagadahoc  County,  at  Law. 

AcUon  by  WilUam  H.  MitcbeU  against 
John  H.  Cotreau  and  trustee.  Verdict  for 
the  plaintiff,  and  defendants  move  for  new 
trial.    Motion  overruled. 

Argned  before  SAVAGE,  a  J.,  and  COE- 
NISH,  KING,  HALEY.  HANSON,  and  PHIIJ- 
BROOK,  JJ. 

Arthur  J.  Dnnton,  of  Bath,  for  plaintiff. 
Edward  W.  Bridgham,  of  Bath,  for  defend- 
ants. 

PER  CURIAM.  This  was  an  action  of 
tort  to  recover  damages  alleged  to  have  been 
caused  the  plaintiff's  horse  by  the  defend- 
ant's dog.  The  verdict  was  in  favor  of  tbe 
plaintiff  in  the  sum  of  $200.30.  The  case  Is 
before  this  court  on  motion.  The  issues  w«e 
simply  of  fact 

A  careful  study  of  the  evidence  falls  to 
convince  the  court  that  the  verdict  was  man- 
ifestly wrong. 

The  entry  must  therefore  be: 

Motion  overruled. 


B4ANUFAOTDRBR8'  NAT.  BANK  t.  OHA- 
BOT  &  RICHARDS  CO.  et  bL 

(Supreme  Judicial  Court  of  Maine.    March  27. 
1916.) 

1.  Appkai.  AMD  Ebbob  «=3928(2)— Bxvixw — 

PbESITUPTIORS— iHSTBUOnORB. 

In  the  absence  of  any  excepttons  to  tbe  in« 
Btrnctlons  plven,  it  must  be  presumed  that  they 
were  unobjectionable  and  presented  (dearly  all 
the  issues  invcdved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Cent  Dig.  i  8750;  Dec.  Dig.  «=»928(2>.] 

2.  PBINCIPAI.  AMD  SUBETT  «=»106(1)  —  DlS- 
cnABOB  OF  StTBKTT— AOBBKMBNT  FOB  EiXTBM- 
BION. 

An  agrennent  fOr  extension  of  credit  be- 
tween the  bolder  of  a  note  and  the  principal 
debtor  which  will  discharge  a  surety  most  b« 
a  valid  one,  founded  on  samdent  consideration, 
to  give  further  definite  time  to  the  principal, 
without  the  ctmsent  of  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {g  196,  201,  203-210;  Dec 
Dig.  «=>105(1).] 

5.  PbINCIFAL     AMD     StntETT     «=>161  —  DtS- 

CRABOX  OF  Subett— Extension  of  Credit 
—Acceptance  of  Intebest  in  Advance. 
The  acceptance  by  the  holder  of  a  note  of 
interest  for  a  stipulated  time  in  advance  from 
the  principal  debtor,  while  evidence  properly 
considered  in  determining  whether  an  agreement 
for  extension  which  will  discharge  the  surety 
had  been  made  and  as  establislnng  sntBcdent 
consideration  for  such  an  agreement,  is  not  in 
itself  controlling  proof  that  there  was  such  an 
agreement  so  as  to  require  a  verdict  against  th« 
surety  to  be  set  aside,  especially  where  there 
is  positive  testimony  on  behalf  of  the  holder 
that  no  such  agreement  was  made. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  85,  439-141;  Dec  Dig. 
<&=»161.] 

4.  Pbincipai.  and  Subktt  «3>116(2)  —  Dia- 
oeabox  of  Subett— Release — Receipt  to 

-  itECErVEB. 

A  receipt  given  to  the  receiver  of  tbe  prin- 
cipal debtor  for  dividends,  and  which  recited 
that  the  payment  received  was  in  full  for  divi- 
dends on  its  daim  against  the  principal  under 
the  decree  of  the  court  does  not  discharge  the 
surety  on  the  note. 

[Ed.  Note. — ^For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  ||  249-265;  Dec  Dig.  «3> 
115(2).] 

6.  Pbimchpai.  and  Subett  «=i>116(2)  —  Du- 

OHABQK  of  SXIBSIT- AaSIONHENT  BT  Pbin- 
OIFAL. 

Where  the  principal  debtor  assigned  its 
property  to  a  trustee  for  the  benefit  of  its  cred- 
itors, but  tbe  trustee  did  not  take  actual  posses- 
sion thereof,  and  a  receiver  was  appointed  at 
the  suit  of  the  surety  who  did  take  possessimi 
and  disputed  the  assets,  and  it  did  not  appear 
that  the  holder  of  a  note  had  any  part  in  the 
assignment  or  assented  thereto,  tbe  surety  can- 
not claim  discharge  on  the  ground  that  the  prop- 
erty assigned  was  sufSeient  in  value  to  pay  all 
of  the  prucipal's  debts. 

[Ed.  Note. — For  other  cases,  See  Principal  and 
urety    '^     "   '^'-    "'  "''"  """'    '^--    ^-~    " — 
115(2), 


Surety,  Cent  Dig.  {{  249-265;    Dec.  Dig. 

'  -2j.i 


6.  Pbincipai,  amd  Substt  «3»116(2)  —  Dis- 

CBABOE  OF  STTBETT— FaILTJBE  TO  ChABQE  TO 

Account. 

While  a  bank  has  the  privilege  of  charging 
overdue  notes  against  the  checking  account  of 
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the  maker,  it  Is  not  rwiQlred  to  do  w,  and  its 
failure  to  do  it  does  not  discharge  a  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Snre^,  Cent  Dig.  Sf  249-265;    Dec.  Dig.  «=> 

7.  Barks  and  BANKiira  «b>12&— DEPoat»— 
M»ypt  or  OniaoATiom. 

Money  deposited  in  a  bank  subject  to  check 
becomes  the  absolute  property  of  the  bank,  and 
the  latter  becomes  a  debtor  to  the  depoeitMr  in 
an  equal  amount. 

[Ed.  Note. — For  other  caaes,  see  Banks  and 
Banking,  Cent  Dig.  H  312-S16,  826,  388;  Dec. 
Dig.  «=»129.1 

Bird  and  Haley,  JJ.,  dissenting. 

Motion  and  Exceptions  from  Supreme  Ju- 
dicial Court,  Androscoggin  County,  at  Law. 

Action  by  tbe  Mannfactuceis'  National 
SsLuiL  against  Chabot  &  Bichards  Company 
and  Ik  T.  Cbabot  and  another.  Verdict  for 
tile  plalntUf  against  all  the  defendants,  and 
defendant  Chabot  moves  for  new  trial  and 
excepts.    Motion  and  exceptions  overruled. 

Argued  before  SPEAB,  COBNISH,  KING, 
HAN80N.  and  PHILBBOOE,  JJ. 

Newell  St  Woodside,  of  Lewiston,  for 
fdaintlfr.  McGillicuddy  &  Morey,  of  Lewis- 
ton,  for  h.  T.  Cbabot  J.  G.  Chabot,  of  Lewis- 
ton,  for  Cbabot  &  Blcbards  Oo^  and  E.  P. 
Langley. 

KING,  J.  Action  upon  three  promissory 
notes,  each  payable  to  the  plaintiff  bank  and 
signed  by  the  Chabot  &  Bichards  Company, 
and  Indorsed  on  the  back  by  the  other  de- 
fendants. One  note  was  dated  February  10, 
1010,  on  three  months  for  $4,000,  another 
dated  February  17, 1910,  on  three  months  for 
12,000,  and  the  other  dated  March  21,  1910, 
on  one  month  for  $10,000.  Some  payments 
were  made  on  the  principal  oi  each  note. 
A  general  Terdlct  for  $4|932.7B  was  return- 
ed against  all  the  defendants,  and  the  case 
comes  up  on  a  motion  for  a  new  trial  and 
exceptions  by  the  defendant  L.  T.  Chabot 

The  motion: 

At  the  time  the  notes  were  given,  Langley 
and  Chabot  were  the  principal  stockholders 
in  the  defendant  corporation,  the  Chabot  & 
Bichards  Company,  and  Mr.  Chabot  was  then 
its  president,  treasurer,  and  business  mana- 
ger, and  continued  as  such  until  January  13, 
1911,  when  be  was  succeeded  in  those  offices 
by  Mr.  Langley,  who  thereafter  managed  the 
affairs  of  tbe  corporation  until  it  ceased  to 
do  business  In  the  latter  part  of  1913.  The 
notes  in  question  were  Issued  to  obtain  a 
Bobstantlal  part  of  the  working  capital  of 
the  Chabot  &  Bichards  Company.  Prior 
loans  bad  been  obtained  for  the  corporation 
from  tbe  plaintiff  bank  on  similar  notes  sign- 
ed by  It  and  Indorsed  by  Cbabot  and  Langley ; 
such  loans,  in  some  Instances,  having  been 
paid.  Tbe  notes  In  suit  were  not  paid  at 
maturity,  but  remained  in  -  the  bank  over- 
due; the  Interest  thereon  being  paid,  and 
usually  in  advance  monttily.  This  prac- 
Uoe  of  paying  the  interest  on  the  notes  while 


they  remained 
than  two  yeua. 

There  was  more  or 
Qiabot  and  Lao^ey  eoaeertt^g  tht  t$/atut. 
and  management  of  the  aflklas  «<  ite  «m- 
poration  resoUlng  in  Htlftisw.  asl  teaLr 
the  business  of  tbe  oocpoiatkai  warn  iliiwJ 
up  under  a  blU  In  equity  btoigM  by  Mc 
Chabot,  In  whldi  iKooeedIng  a  teeuTcr  was 
appointed  who  dlstrllmted  the  ■■sirs  aC  tte 
corporation  among  Its  cxeditm  mder  deerw 
of  the  court  Thereafter  this  action  was 
brought  to  collect  the  ha'niKy  doe  «■  tboe 
notes. 

It  was  claimed  by  Mr.  Cbabot  at  tlie  trtai, 
among  other  alleged  Ht^fna^,  that  lie  was 
an  accommodation  indorser  or  surety  on  the 
notes,  and  that  the  plaintiff,  without  his 
knowledge  or  assent  had  extended  tbe  timca 
of  payment  therein  provided  for,  whereby 
he  became  released  from  all  llat>iUty  thereon. 
The  plaintiff  contended  that  there  was  no 
agreement  on  Its  part  for  an  extenrioa  of 
credit  to  the  maker  of  the  notes,  and,  far- 
ther, that  Chabot  and  Langley,  owning  ptae- 
tically  the  whole  capital  stock  of  the  cor- 
poration, and  being  the  beneficiaries  of  Kut>- 
stantially  all  the  profits  of  Its  busineas,  ought 
not  to  be  considered  as  accommodation  in- 
dorsers  of  the  notes,  but,  if  such  was  their 
status  as  between  them  and  their  corporation, 
that  the  bank  bad  no  knowledge  of  that 
fact 

[1]  In  the  absence  of  any  exceptions  to 
the  instructions  given  to  the  jury,  It  most 
be  presumed  that  they  were  unexceptlcHiable 
and  presented  clearly  all  the  Issues  involved 
in  the  case.  A  general  verdict  for  the  plain- 
tiff having  been  retnmed,  this  court  has  no 
means  of  knowing  whether  the  Jury  found 
all  or  only  a  part  of  those  Issues  against 
the  defendant  It  may  be  that  the  Jury  found 
as  a  fact  that  the  defendant  was  an  original 
promisor  and  not  a  mere  surety  on  the  notes, 
or,  if  he  was  in  fact  a  surety  only,  that  the 
bank  took  the  notes  without  any  knowledge 
of  that  fftct  If  such  was  their  finding,  and 
a  decision  of  the  defendant's  motion  depend- 
ed upon  the  determination  of  the  question 
whether  such  a  finding  is  Justified  by  the 
evidence,  the  matter  would  not,  we  think, 
be  free  from  doubt  But  assuming  that  the 
defendant  was  in  fact  a  surety  on  the  notes, 
and  that  the  bank  took  them  with  knowledge 
of  that  fact,  then  the  question  presented  un- 
der the  motion  Is  whether  the  finding  of  the 
Jury,  that  there  was  no  agreement  by  the 
bank  to  extend  the  times  of  payment  which 
would  release  Mr.  Chabot  from  his  liabili- 
ty on  the  notes,  is  so  manifesUy  against  the 
evidence  that  it  should  be  set  aside. 

[2]  It  is  well  setUed  that  an  agreement  for 
an  extension  of  credit  between  the  holder 
of  a  note  and  the  principal  debtor  which 
will  discharge  a  surety  must  be  a  valid  en- 
forceable one,  founded  on  a  safllcient  con- 
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(ridenition,  and  the  effect  of  which  Is  to  give 
farther  definite  time  to  the  principal,  with- 
out the  consent  of  the  surety— endi  an  agree- 
ment as  would  present  a  legal  obstacle  to 
the  prosecution  of  an  action  upon  the  note 
daring  the  time.  Berry  t.  Fallen,  69  Me. 
101,  31  Am.  Kep.  248;  Bank  of  Boothbay 
Harbor  t.  Blake,  113  Me.  313,  93  Atl.  840. 

[3]  The  only  evidence  relied  upon  In  the 
case  at  bar  to 'establish  snch  an  agreement 
on  the  part  of  the  plaintiff  bank  is  the  fact 
that  It  recelTed  from  the  maker  of  the  notes, 
after  they  became  due,  payments  of  inter- 
est thereon  In  advance.  That  drcumstance 
was  properly  submitted  for  the  consideration 
of  the  jury  upon  the  question  whether  such 
an  agreement  was  in  fact  made.  The  receipt 
of  interest  In  advance  is  a  good  considera- 
tion for  an  agreement  to  extend  the  time  of 
payment  of  a  debt,  but  there  must  also  be 
Bufiadent  proof  that  an  agreement  to  extend 
was  in  fact  made.  It  has  been  decided  in 
this  state.  In  Freeman's  Bank  v.  Rollins,  13 
Me.  202,  that  the  receipt  of  interest  for  a 
stipulated  time  in  advance  from  the  prin- 
cipal by  the  payee,  after  the  note  has  be- 
come payable,  is  not  sufficient  evidence  of  an 
agreement  to  give  further  credit,  and  does 
not  discharge  the  surety.  In  that  case  in- 
terest In  advance  for  60  days  was  indorsed 
oa  the  note  without  the  surety's  knowledge 
or  consent  This  decision  was  commented 
on  with  approval  in  Mariner's  Bank  v.  Ab- 
bott, 28  Me.  280.  and  also  In  Williams  v. 
Sndth,  48  Me.  135,  138. 

And  such  Is  the  doctrine  of  the  Massadiu- 
setts  cases,  the  court  there  holding  that  the 
mere  payment  and  receipt  of  interest  in  ad- 
vance on  an  overdue  note  is  not  sufficient 
proof  to  establish  an  enforceable  contract  to 
extend  the  time  of  the  payment  of  the  note, 
and  does  not  tie  the  hands  of  the  bank  so  that 
it  cannot  sue  on  the  note  before  the  expira- 
tion of  the  period  for  which  the  interest  was 
advanced.  If  in  such  case  the  bank  may 
sue  upon  the  note  regardless  of  the  receipt 
of  advance  Interest,  likewise  may  the  surety 
pay  the  note  and  proceed  against  the  maker 
before  the  end  of  the  advance  Interest  period. 
Oxford  Bank  v.  Lewis,  8  Pick.  (25  Mass.) 
458;  Blackstone  Bank  v.  Hill,  10  Pick.  (27 
Mass.^  129;  Bank  v.  Bishop,  6  Oray  (72 
Mass.)  317. 

The  defendant  cites  Stewart  v.  Oliver,  110 
Me.  208,  85  AtL  747.  In  that  case  exceptions 
to  a  ruling  directing  a  verdict  for  the  plain- 
tiff were  sustained.  The  issues  of  fact  there 
Involved  were  similar  to  those  In  the  case 
at  bar,  and  it  was  held  that  there  was  evi- 
dence in  support  of  the  defendant's  conten- 
tions which  ought  to  have  been  passed  upon 
by  the  Jury.    The  court  In  Its  opinion  said: 

"But  there  Is  evidence  that  the  bank,  without 
the  knowledge  or  assent  of  the  defendant,  on 
payment  of  interest  in  advance,  extended  the 
time  of  payment  to  Torrey,  the  principal,  19 
times  for  a  period  of  4  months  each  time.  The 
payment  of  mtej-egt  in  advance  was  a  suffident 


consideration  for  the  agreement  to  extend  the 
time  of  payment." 

That  statement  would  seem  to  Justify  the 
Inference  that  there  was  evidence  to  prove 
the  agreement  to  extend  In  addition  to  the 
fact  of  the  payment  and  receipt  of  Interest 
in  advance.  But,  be  that  as  it  may,  we  do 
not  think  that  statement  Implies  a  decision 
by  the  court  that  the  mere  payment  and  re- 
ceipt of  Interest  in  advance  is  sufficient  proof 
of  an  agreement  to  extend  credit  to  the  prin- 
cipal which  would  release  the  surety.  Sudi 
a  decision  would  have  been  in  conflict  with 
the  long-established  contrary  doctrine  laid 
down  in  Bank  v.  Rollins,  supra,  and  the  sub- 
sequent cases  approving  it.  So  far  as  con- 
cerns the  point  now  being  considered,  the 
decision  in  Stewart  v.  Oliver  only  decides, 
we  think,  that  the  fact  of  the  payment  and 
receipt  of  interest  in  advance  on  an  ora:- 
due  note  Is  evidence  tending  to  prove  an 
agreement  to  extend  the  time  of  payment 
proper  for  the  consideration  of  the  Jury. 
In  the  case  at  bar,  the  fact  of  the  payment 
and  receipt  of  the  Interest  in  advance  was 
submitted  to  the  Jury.  And,  moreover,  there 
was  the  testimony  of  the  cashier  of  the  plain- 
tiff bank  that,  notwithstanding  the  receipt 
of  the  advance  Interest,  the  bank  made  no 
agreement  with  the  principal  to  extend  the 
time  of  payment  of  the  notes,  and  the  Jury 
so  found.  To  reverse  that  finding  of  the  Jury 
as  erroneous  would  be  to  bold  that  the  fact 
that  the  notes  In  suit  remained  In  the  plain- 
tiff bank  overdue  for  more  than  two  years, 
and  that  the  bank  permitted  the  maker  ot 
the  notes  to  pay  the  interest  thereon  in  ad- 
vance monthly,  is  controlling  proof  that 
there  was  an. agreement  between  the  bank 
and  the  maker  of  the  notes  for  an  extension 
of  the  time  of  their  payment  which  would 
release  the  surety,  notwithstanding  the  tes- 
tlm<Miy  of  the  cashier  of  the  bank  tliat  there 
was  no  su<di  agreement  We  think  it  cannot 
be  so  held,  and  that  the  finding  of  the  Jmy 
on  that  Issue  must  stand. 

[4]  There  Is  no  merit  in  the  defendant's 
claim  tluit  he  was  discharged  from  his  lia- 
bility on  the  notes  by  reason  of  the  fact  that 
on  May  16,  1014,  the  plaintiff  accepted  from 
the  receiver  of  the  Ghabot  &  Blchards  Com- 
pany $2,665.38  and  receipted  for  the  same  as 
"being  In  full  for  dividend  on  my  claim 
against  said  company  as  per  decree  of  ooort" 
That  was  not  a  release  of  the  maker  of  the 
notes  from  liability  for  the  unpaid  balances 
due  thereon.  It  was  only  the  acknowledg- 
ment of  the  receipt  fr<»n  the  receiver  of  the 
plaintiffs  dividend  on  Its  claim  against  the 
maker  of  the  notes  "as  per  decree  of  court" 
It  had  no  effect  to  release  a  surety  on  the 
notes  from  his  liability  for  the  unpaid  bal- 
ance. Boston  P^nny  Savings  Bank  v.  Brad- 
ford, 181  Mass.  199,  63  N.  B.  427. 

[S]  The  defendant  Chabot  also  alleged  In 
defense  that  the  Ohabot  &  Blchards  Com- 
pany on  the  16th  of  January,  1913,  made  an 
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assigniuait  of  its  property  to  3ciux  I*.  Se&de  | 
in  trust  to  convert  the  same  Into  cash  and 
pay  the  proceeds  thereof  on  account  of  its 
Indebtedness  to  the  plaintifC;  that  the  prop- 
erty so  assigned  was  more  than  sufficient 
In  ralne  to  satisfy  that  Indebtedness,  in- 
cluding the  notes  in  suit,  and  that  thereafter 
the  plaintiff  wrongfully  and  negligently  al- 
lowed said  property  to  be  diverted  fCom  the 
purposes  of  said  trsst,  by  reason  wtiereof, 
as  he  contends,  the  plaintiff  became  esti^ped 
to  collect  from  him  any  part  of  said  Dotes. 
And  be  now  urges  under  his  motion  a  con- 
sideration of  that  alleged  defense  But 
that  defense,  too,  has  been  de<dded  adverse- 
ly to  Mr.  Ghabot  by  the  jury,  and,  as  it  must 
be  presumed,  under  appropriate  instructions 
as  to  the  law  applicable  thereto.  We  find, 
bowever,  no  reason  to  question  that  decision. 
It  does  not  appear  that  the  plaintiff  bank 
assented  to  that  assignment,  or  had  any  part 
in  its  making,  or  tliat  it  became  responsible 
in  any  way  for  the  doings  of  the  assignee 
thereunder.  It  appears  that  Mr.  Beade  did 
not  take  actual  possession  of  the  prwerty 
as  such  assignee,  but  soon  after  the  assign- 
ment was  made  took  possession  of  the  prop- 
erty as  the  temporary  receiver  appointed  in 
the  equity  proeeedlngs  against  the  Ghabot 
ft  Blcliards  Company  brought  1^  Mr.  Ctaabot, 
and  thereafter  the  propert}'  passed  into  the 
control  of  the  permanent  receiver,  by  whom 
it  was  distributed  under  order  of  the  court 

[1,7]  Mr.  Ohabot  farther  aUeged  in  de- 
fense, and  now  contendii,  that  it  was  the  duty 
of  the  plaintiff  bank  to  charge  these  overdue 
notes  against  the  ordinary  banking  account, 
subject  to  chedc,  which  the  Ghabot  ft  Rich- 
ards Company  had  with  the  plaintiff  bank. 
That  contention  is  not  sustolnable.  Money 
deposited  la  a  bank,  subject  to  dieck,  does 
not  remain  the  property  of  the  depositor, 
subject  only  to  a  lien  in  favor  of  the  bank. 
It  becomes  the  absolute  property  of  the  bank, 
and  the  bank  thereby  becomes  a  debtor  to 
the  depositor  in  an  equal  amount.  The  bank 
is  bound  to  honor  the  depositor's  checks  so 
long  as  there  is  a  sufficient  balance  due  the 
depositor.  And  It  has  the  right  to  charge 
against  the  depositor's  general  account  any 
Independent  debts  then  due  and  payable  from 
him  to  the  bank.  It  is  not  obliged  to  do  so. 
It  owes  no  duty  to  a  surety  to  do  so. 

"The  right  of  the  bank  to  npply  the  balnnee 
of  account  to  the  satisfaction  of  such  a  debt  is 
rather  in  the  nature  of  a  get-off,  or  of  an  ap- 
plication of  payments,  neither  of  which,  in  the 
absence  of  express  agreement  or  appropriation, 
will  be  required  by  the  law  to  be  so  made  as  to 
benefit  the  suroiar."  National  Bank  v.  Peck, 
127  Mass.  298,  301,  34  Am.  Rep.  368,  and  cases 
cited. 

The  exceptions: 

1.  There  is  no  merit  in  the  exceptions  to 
the  rulings  excluding  the  inquiries  concern- 
ing the  gmeral  banking  account  of  the  Cha- 
bot  ft  BiChardB  Company  with  the  plaintiff 
bank  during  the  time  the  notes  remained 


overdae.  As  hereinbefore  '•fated,  wider 
the  motion,  a  bank  owes  no  duty  to  a  samtf 
(m  a  note  of  Its  Customer,  due  and  iiayable 
to  the  bank,  to  charge  that  nete  off  against 
the  balance  of  the  customer's  general  bank- 
ing account  with  the  bank.  It  may  do  that 
at  its  option,  bat  the  law  does  not  require  it 
to  do  so  .even  at  the  surety's  request 

2.  The  remaining  exceptions  are  to  rul- 
ings excluding  Inquiries  as  to  the  value  of 
the  property  described  in  the  assignment 
from  the  Ghabot  ft  Richards  Company  to 
Reade  hereinbefore  moitloned  and  consid- 
ered under  the  motion.  As  there  steted, 
the  evidence  fails  to  ahow  that  the  plain- 
tiff assented  to  that  assignment;  and  we 
find  nothing  in  the  case  to  justify  the  con- 
tention that  the  plaintiff  became  responsible 
to  Mr.  Chabot  to  see  that  the  property  de- 
scribed in  the  assignment  was  applied  to 
the  payment  of  these  notes. 

We  find  therefore  no  error  in  the  exclu- 
sion of  the  inquiries  as  to  the  value  of  the 
property. 

Motion  and  exceptions  overruled. 

BIRO  and  HALEY,  JJ.,  do  not  concur. 


KAZARIAN      BROS.      v.      PBOVIDBNCEJ- 
WASHINQTON   INS.  00.     (Na  4907.) 

(Supreme  Court  of  Rhode  Island.     March  22, 
1910.) 

APPBiX  AND  Sbbor  «=380(1)— Detebminatioit 

or   OONTBOVKBSY  —   QUKSTIONS   NOT  DETKB- 
ICINED. 

Where  demurrers  were  sustained  to  the 
amended  replications,  but  there  was  a  general 
issue  to  the  declaration  undisposed  of,  and  ques- 
tions between  the  parties  undetermined,  plain- 
tiffs' bill  of  exceptions  to  the  decision  on  the 
demurrers  was  premature,  and' will  be  dismiaaed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  494-500,  503,  605-609; 
Dec.  Dig.  «=>80(1).] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Kazarian  Bros,  against  the 
Providence-Washington  Insurance  Company. 
On  exceptions  to  the  decision  of  the  superior 
court  sustaining  demurrer  to  the  amended 
replications.  Bill  of  exceptions  dismissed, 
and  case  remitted. 

WilUam  J.  Brown,  of  Providence,  for 
plaintiffs.  Claude  R.  Branch  and  Edwards 
&  Angell,  all  of  Providence,  for  defendant 

PER  CURIAM.  This  case  Is  before  us  on 
the  plaintiffs'  exception  to  the  decision  of  the 
superior  court  susteinlng  the  defendant's  de- 
murrer to  the  plaintiffs'  amended  replica- 
tions. 

The  declaration  and  general  issue  are  un- 
affected by  the  dlsjMsal  of  the  replications, 
by  way  of  demurrer,  and  there  are  questions 
which  remain  undetermined,  as,  for  instance, 
the  appllcaticw  of  the  80  per  cent,  clause,  the 
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amoxmt  of  tbe  unearned  premlam,  etc;  Un- 
der the  decision  of  this  <K>Drt  In  the  case  of 
SnlUran  t.  White,  S4  B.  I.  61,  82  Att.  721, 
It  seems  to  us  that  the  plalntUfs'  bill  of  es- 
ceptlons  Is  pr ematoro.  There  is  no  dlfficnlty 
arising  to  the  plalntifrB  in  getting  a  trial  and 
reaching  a  verdict  in  their  case  or  in  bringing 
to  this  court  their  bill  of  excepti<Mis  In  the 
event  that  they  should  then  find  themselves 
aggrieved  by  the  action  of  the  lovrer  court, 
and  such  bill  of  exceptions  would  then  be  in 
order,  because  all  matters  arising  in  the 
cause  in  the  superior  court  would  then  have 
been  determined. 

The  plaintiffs'  UH  of  exceptions  is  dis- 
missed, and  the  case  is  remitted  to  the  sur 
perior  court  for  further  proceedlugSk 


ELLIS  V.  SWAN  et  ai    (No.  337.) 

(Sopreme  Court  of  Rhode  Island.     March  22, 
1916.) 

1.  Minks  and  Minerals  <g=s>66-^QnASEntB— 
Lease— Abandonment  bt  Tenant. 

The  failure  of  the  lessees  of  a  quarry  to 
work  it  or  to  make  any  preparations  therefor 
for  a  period  of  nearly  20  years  after  the  execu- 
tion of  a  90-year  lease  justified  the  court  in 
finding  that  the  lessees  intended  to  abandon  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  186, 186;  Dee.  Dig.  «=» 
66.] 

2.  Landlobd  and  Tenant  «=»110(1)— Aban-" 
donment  bt  tenant  —  acquiescence  by 
Landlord. 

Though  there  is  such  nonuser  of  the  lease- 
bold  as  indicates  an  intention  to  abandon,  the 
abandonment  will  be  prevented  by  efforts  made 
by  the  lessor  to  collect  the  rent  reserved  under 
the  lease,  since  it  cannot  be  brought  about  by 
the  action  of  Uie  lessees  alone. 

[Ed,  Note.— Eor  other  cases,  see  LanoUord  and 
Tenant,  Cent.  Dig.  §t  366,  368,  369,  371;  Dec. 
Dig,  <S=>110(1).] 

3.  Landlobd  and  Tenant  ®s9ll0(2)— Aban- 
donment BY  Tenant  —  Acquiescenck  of 
Landlobd— FiLiNo  Biix. 

Where  there  is  an  intention  by  the  lessees 
to  abandon  a  lease,  the  filing  by  the  lessor  of  a 
bill  to  cancel  it  as  a  cloud  on  his  title  is  suffi- 
cient acquiescence  in  the  abandonment. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  867-869;  Dec.  Dig. 
«=»110(2).J 

4.  Mines  and  Minebai.s  ^=»66— Quabbies— 
Lease— Ab AN  DONUBNT  by  Tenant— Intent. 

Where  the  lessees  of  a  quarry,  who  had  not 
worked  it  for  14  years  under  the  lease  prior  to 
the  last  attempt  of  the  lessor  to  collect  the  rent 
due  thereunder,  thereafter  allowed  three  years 
more  to  lapse  without  attempting  to  open  the 
quarry  or  even  visiting  it,  an  intention  on  their 
part  to  abandon  the  lease  can  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  !§  186,  186 ;  Dec.  Dig.  9=> 
66.] 

6.  Mines  and  Minerals  €=>68(1)— Qxtabbieb 
—   Oonstbtjction    op   Lease  —  Wobkinq 

QUABBY. 

A  99-year  lease,  which  provided  that  the 
lessees  should  pay  a  certain. rent  on  all  stone 
quarried,  not  to  exceed  $25  per  year  when  the 
quarry  was  worked  and  a  rent  of  $1  per  year 
when  the  quarry  was  not  worked,  will  be  con- 


strued to  require  the  working  of  the  quarxy 
within  a  reasonaUe  time;  the  provision  for  the 
reduced  rent  being  oniy  to  cover  periods  when 
the  working  of  the  quarry  was  unpracticable, 
not  to  give  the  lessees  an  option  to  work  the 
quarry  or  not  as  they  saw  fit  during  the  entire 
period  of  the  lease. 

[Bid.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent'  Dig.  {$  188^  191 ;  Dec.  Dig.  «=> 

Appeal  from  Superior  Court,  Washington 
County;  Chester  W.  Barrows,  Judge. 

Suit  by  Isaac  C.  Ellis  against  Horace  Swan 
and  others  to  remove  a  cloud  on  title  De- 
cree for  the  complainant,  and  respondents  ap- 
peal. Appeal  dismissed,  decree  affirmed,  and 
case  remanded  for  further  proceedings. 

Harry  B.  Agard,  of  Westerly,  for  appel- 
lants. Samuel  H.  Davis,  of  Westerly,  and 
Greenougb,  Easton  &  Cross,  of  Providence 
(Harry  P.  Cross,  of  Providence,  of  counsel), 
for  appellee. 

VINCENT,  X     This  Is  a  biU  in  eaoity 

brought  in  the  superior  court  for  the  county 
of  Washington  to  remove  a  cloud  upon  title. 
The  bill  alleges:  That  the  complainant,  Isaac 
C.  Ellis,  is  the  owner  in  fee  of  a  certain  farm 
comprising  about  320  acresr  located  in  tbe 
town  of  Bichmond,  in  said  county.  That  be 
has  been  the  owner  in  fee  and  ia  the  uninter- 
rupted, exclusive,  quiet,  peaceable,  and  ac- 
tual seisin  and  possession  thereof  for  a  period 
of  more  than  19  years  last  past  That  on 
said  farm  there  is  a  valuable  deposit  of  gran- 
ite, and  a  quarry  was  opened  thereon  prior  to 
March  20, 1895.  That  on  March  20,  1896,  the 
complainant  executed  a  lease  of  said  quarry 
to  the  respondent  Horace  Swan  for  99  years 
with  the  privileges  necessary  to  successfully 
operate  and  work  the  same,  paying  therefor 
during  said  term  "the  sum  of  one  cent  per 
cubic  foot  on  all  stone  used  for  monumental 
work  providing  the  sum  •  *  *  shall  not 
exceed  twenty-five  dollars  for  any  one  year 
when  the  quarries  are  worked.  When  the 
quarries  are  not  worked  the  payment  shall 
be  but  one  dollar  per  year."  That  said  lease 
further  provides  that  there  shall  be  no  for- 
feiture thereof  until  made  in  writing  by  the 
lessee,  his  heirs,  executors,  administrators 
or  assigns.  That  said  lease  was  recorded  in 
the  land  records  of  said  Bichmond,  Mardi  22. 
1895.  That  the  said  respondent  Swan  never 
took  possession  of  said  farm  or  of  the  granite 
thereon.  That  he  has  never  operated  said 
quarry  or  made  any  preparations  so  to  do. 
That  the  respondent  has  never  paid  reat  or 
royalty  under  said  lease  or  performed  any 
of  the  covenants  thereof  on  his  part  to  be 
performed,  and  that  on  January  26,  1898,  the 
said  respondent  Swan  assigned  said  lease  to 
the  respondent  the  Swan  C^ranlte  Company, 
which  said  assignment  is  of  record  In  said 
town  of  Richmond.  The  bill  further  alleges 
that  the  said  Swan  Granite  C<Hnpany  has 
never  taken  possession  of  said  £arm  or  of  Che 
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granite  th«r«on  or  made  any  preparattons  for 
the  worklBg  of  said  quarry,  and  has  never 
paid  any  rent  or  royalty  or  performed  any  of 
the  coyenants  of  the  lease ;  that  at  the  time 
of  the  transfer  of  the  lease  to  the  Swan  Gran- 
ite Company  the  respondent  Horace  Swan 
was  the  treasure  and  a  majority  stockhold- 
er thereof;  that  the  members  of  the  family  of 
said  req^ondent  Swan  held  aU  the  other  offi- 
ces and  the  remainder  of  the  stock  of  said 
company;  that  said  oranpany  was  Incorporat- 
ed nnder  the  laws  of  the  state  of  Maine,  and 
was  npon  Its  own  request  In  the  year  1901 
placed  upon  the  Inactive  list  of  corporations 
In  said  state,  and  has  since  so  remained.  The 
bill  alleges,  In  conclusion,  that  the  continued 
existence  of  said  lease  and  said  transfer  and 
assignment  thereof  have  caused  the  complain- 
ant great  Injury  and  damage,  and  he  prays 
that  the  same  may  be  declared  null  and  void. 
The  respondents  demurred  to  the  bUl.  The 
demurrer  was  overruled,  the  court  deciding 
that  a  decree  might  be  entered  declaring  the 
lease  and  the  assignment  of  the  same  null 
and  void.  This  decision  was  later  modified 
permitting  the  respimdents  to  answer  within 
a  certedn  time. 

After  the  filing  of  the  answer,  reference 
was  made  to  a  master  to  frame  issues  of  fact 
upon  which  the  cause  should  be  tried  and  de- 
termined, and  the  master  reported  the  fol- 
lowing issues  as  having  been  agreed  to  by 
the  parties: 

"1.  Had  said  quarries  been  worked  sufficient- 
ly previous  to  the  20th  day  of  March,  1895, 
to  determine  the  quality  of  eranite  therein 
contained,  and  had  a  congiderable  amount  been 
taken  from  said  quarries  prior  to  said  time? 
2.  Did  the  respondent  Swan  ever  take  posses- 
sion of  the  quarry  in  question?  3.  Did  Horace 
Swan  ever  operate  or  work  said  quarry?  4. 
Did  the  Swan  Oranite  Company  ever  take  pos- 
session of  the  quarry  in  question?  6.  Has  it 
ever  operated  or  worked  the  quarry  or  quarried 
any  of  the  stone,  rock,  or  granite  therein?  6. 
Did  said  Horace  Swan  or  said  Swan  Granite 
Company  ever  remove  any  earth,  stone,  or  trees 
from  said  quarry,  or  rebuild,  straighten,  repair, 
improve,  extend,  or  make  any  road  over  and 
across  the  same,  or  erect  any  derrick,  power 
house,  or  other  building  on  said  premises?  7. 
Did  said  Horace  Swan  or  said  Swan  Granite 
Company  ever  make  any  preparations  or  do 
anything  necessary  to  be  done  in  order  to  oper- 
ate and  work  tfae  quarries  on  said  premises?  8. 
Did  the  respondent  corporation,  Swan  Granite 
Company,  ever  make  proper  tender  of  rent  due 
under  the  lease?  9.  Did  the  respondent  Horace 
Swan  ever  make  proper  tender  of  rent  due  under 
the  lease?  10.  Did  the  complainant,  Bllis,  ever 
oust  Horace  Swan  or  the  Swan  Granite  Com- 
ponyfrom  possession  of  the  demised  premises? 
11.  Was  the  respondent  Horace  Swan  ever  com- 
pelled by  any  act  of  the  complainant,  Ellis, 
to  discontinue  work  at  the  quarry?  12,  Was 
the  respondent  Swan  Granite  Company  ever 
compelled  by  any  act  of  the  complainant,  ElHs, 
to  discontinue  work  at  the  quarry?  13.  Did  the 
respondent  Swan  Granite  Company  voluntarily 
give  np  possession  with  the  intention  and  pni^ 
pose  M  abandoning  the  lease?  14.  Was  the 
complainant,  Isaac  C.  Ellis,  in  the  uninterrupt- 
ed, exclusive,  quiet,  peaceable,  and  actual  seisin 
and  possession  of  the  premises  in  question  and 
of  every  part  thereof,  for  the  period  of  more 
than  10  years  before  March  31,  1913,  the  date 
of  the  filing  of  the  bill  of  complaint?'' 


Upon  these  Issues  the  case  was  beard  by 
the  superior  court,  and  a  decree  was  enter- 
ed declaring  the  lease  In  Question  null  and 
void;  commanding  the  respondents  to  sijir- 
render  to  the  court,  tor  cancellation,  the 
lease  and  transfer;  directing  the  cancella- 
tion of  the  record  thereof;  and  establishing 
the  right,  title,  and  Interest  of  the  complain- 
ant in  and  to  the  premises  described  in  the 
bill  unimpaired  by  said  lease  and  the  trans- 
fer thereof. 

From  this  decree  the  respondents  have  tak- 
en an  appeal  to  this  court,  and  state  the  fol- 
lowing reasons  therefor: 

"1.  That  the  court  erred  in  answering  the 
first  issue  in  the  affirmative.  2.  That  the  court 
erred  in  answering  the  second  issue  in  the  nega- 
tive. 3.  That  the  court  erred  in  answering  the 
tUrd  issue  in  the  negative.  4.  That  the  oourt 
erred  in  answering  the  fourth,  fifth,  and  sixth, 
issues  in  the  negative.  5.  That  the  court  erred 
in  answering  the  seventh  issue  in  the  negative. 
6.  That  the  court  erred  in  answering  the  eighth 
and  ninth  issues  in  the  negative.  7,  That  the 
court  erred  in  answering  the  eleventh  and 
twelfth  issues  in  the  negative.  S.  That  the 
court  erred  in  ordering  and  entering  a  decree 
in  favor  of  the  complainant  as  prayed  for  in 
the  bill  of  complaint  9.  That  in  and  by  the 
terms  of  the  lease  the  respondents  had  the  op- 
tion of  allowing  the  quarries  to  Ke  idle  without 
being  guilty  of  an  abandonment.  10.  That  the 
terms  of  the  lease  prevent  and  preclude  a  can- 
ceUation  of  the  lease  on  the  ground  of  at>andon- 
ment  11.  That  the  terms  of  the  lease  prevent 
an  abandonment  or  forfeiture  of  the  lease  in  any 
way  except  the  act  of  the  lessee  in  writing.  12. 
That  the  decision  of  the  superior  court  in  favor 
of  the  complainant  and  the  entry  of  the  final  de- 
cree was  contrary  to  the  law.  13.  That  the  de- 
cision of  the  superior  court  was  contrary  to  the 
evidence  and  the  weight  thereof." 

The  purpose  of  the  bill  Is  to  obtain  the  can- 
cellation of  a  lease  for  99  years  which  the 
complainant  claims  is  a  cloud  upon  his  title, 
and  that  he  is  entitled  to  the  relief  sought  be- 
cause the  respondents  hare  never,  since  the 
execution  of  the  lease  <m  March  20,  1895, 
done  anything  In  the  way  of  working  the 
quarry  or  made  any  preparations  for  so  do- 
ing, and  that  the  long-continued  Inactivity  of 
the  respondents  amounts  to  an  abandonment 
of  the  lease.  The  lease  according  to  its 
terms  conferred  upon  the  respondents  the 
right  to  quarry  rock  and  granite  on  complain- 
ant's land  without  conveying  any  title  to 
such  rock  and  granite  until  It  was  severed 
from  the  realty. 

The  assignment  of  the  lease  on  January 
25,  1898,  from  the  respondent  Swan  to  the 
respondent  the  Swan  Granite  Company,  is 
of  slight  importance  In  the  consideration  of 
the  questions  before  us:  (1)  Because  the  con- 
dition of  inactivity  which  had  existed  prior 
to  that  date  was  obviously  continued- there- 
after, and  (2)  because  the  corporation,  called 
the  Swan  Granite  Company,  was  owned  and 
controlled  by  the  respondent  Swan,  so  tiiat 
there  was  little  else  effected  by  the  assign- 
ment except  a  change  of  name. 

It  appears  from  the  evidence  submitted  in 
the  trial  court  that  no  rent  has  ever  been 
paid,  but  that  the  parties  were  at  otae  time 
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In  communication  relative  to  the  adjustment 
of  tbe  rent  due  under  the  lease,  and  that  the 
complainant  sent  to  the  respondent  Swan, 
under  date  of  December  1,  1909,  a  bill  for 
rent  amounting  to  the  sum  of  $19.46.  This 
amount  covered  the  roit  at  $1  per  year  for 
14  years  from  the  date  of  the  lease  to  March 
20,  1909,  with  interest  added.  On  Decem- 
ber 22,  1909,  the  respondent  Swan  sent  to 
the  complainant  a  check  for  |14,  which  the 
complainant  returned  on  the  following  day 
with  a  letter  stating  that  his  reason  for  so 
doing  was  the  omission  of  the  interest 
Nothing  further  appears  to  have  been  done 
by  either  of  tbe  parties  looking  to  the  pay- 
ment or  adjustment  of  the  rent  due  under 
the  lease. 

Down  to  December  1,  1909,  tbe  time  when 
the  complainant  rendered  his  bill  for  rent, 
neither  of  the  respondents  had  done  anything 
in  the  way  of  quarrying  stone  or  In  prepara- 
tion therefor,  except  to  take  three  samples 
which  the  respondent  Swan  claims  were  used 
by  him  in  attempts  to  make  advance  sales  of 
granite.  No  sales  were  made,  bowever,  and 
there  is  no  teatimony  that  tbe  respondents  at 
any  time  incurred  any  exx)ense  In  preparing 
to  operate  the  quarry.  The  respondent  Swan 
claims  that  upon  a  number  of  occasions  In 
the  year  1895  he  was  ui>on  the  premises  with 
a  horse  and  wagon  surveying,  arranging  to 
remove  water,  etc.;  but  the  testimony  of 
Swan  ni)on  this  point  was  disbelieved  by  the 
trial  court,  and  we  cannot  see  that,  if  admit- 
ted to  be  true,  it  would  have  any  substantial 
bearing  upon  the  conditions  which  later  ob- 
tained. The  respondent  Swan  further  claims 
that  subsequent  to  ;1905  be  visited  the  prem- 
ises, from  time  to  time,  on  foot ;  but  as  such 
visits  apparently  were  made  without  any 
definite  purpose  in  view,  and  were  entirely 
without  result,  they  furnish  nothing  of  im- 
portance for  our  consideration. 

[1,2]  Tbe  testimony  does  not  disclose  any 
act  on  the  part  of  the  respondents  from  the 
execution  of  the  lease  to  the  filing  of  tbe 
complainant's  bill,  a  period  of  20  years, 
which  could  reasonably  be  said  to  be  a  work- 
ing of  the  quarry  or  the  making  of  prepara- 
tions to  that  end.  This  long-continued  fail- 
ure on  the  part  of  the  respondents  would  be 
sufficient  to  Justify  tbe  court  In  concluding 
that  there  was  an  intention  on  their  part  to 
abandon  the  lease.  But  an  abandonment 
cannot  be  brought  about  by  the  action  or  In- 
action of  tbe  lessee  alone.  There  must  be 
9ome  act  or  attitude  on  the  part  of  tbe  les- 
sor indicating  his  acquiescence  in  the  aban- 
donntent  Baringer  &  Adams  on  Law  of 
Mines  and  Mining,  g  170;  1  Wash.  Beal  Prop- 
erty, I  739;  Jones  on  Landlord  and  Tenant, 
j  539;  Oray'v.  Kaufman,  162  N.  Y.  388,  56 
i<..a  903,  49  L.  R.  A.  580,  76  Am.  St  Rep. 
827 ;  Charleston  S.  C.  Mining  &  Mfg.  Co.  v. 
Am.  Agrlpultural  Chem.  Co.,  126  Tenn.  18, 
150  S.  W.  1143. 

In  this  connection,  it  is  necessary  to  con- 
sider the  demand  of  the  complainant  for  rent 


due  as  evidenced  by  the  Mil  whldi  he  sent  to 
the  respondent  Swan  on  December  1,  1909, 
and  also  the  complainant's  letter  of  Decem- 
ber 23,  1009,  returning  the  check  sent  in  set- 
tlement of  the  bill  on  the  sole  ground  that  It 
did  not  include  interest.  We  think  tliat  these 
acts  of  the  complainant  manifested  a  desire 
and  intent  on  his  part  to  hold  the  respond- 
ents to  the  terms  of  the  lease  and  to  exact 
from  them  the  payment  of  the  rent  specified 
therein,  leaving  notbing  to  support  the  asser- 
tion that  the  complainant  had  ap  to  that 
time  acquiesced  In  tbe  abandonment  of  tbe 
lease  on  the  part  of  tbe  lessee  or  his  assignee. 

[3]  Since  December,  1000,  down  to  the  time 
of  the  filing  of  complainant's  bill  on  April  3. 
1913,  the  same  Inactivity  on  the  part  of  the 
respondents  has  continued,  and  daring  this 
last-named  i>eriod  there  have  been  no  nego- 
tiations between  tbe  parties  to  the  lease,  as 
to  rent,  which  could  in  any  way  affect  tbe 
question  of  abandonment  It  therefore  re- 
mains for  us  to  determine  whether  or  not, 
under  the  facts  and  circumstances  occurring 
since  December,  1909,  the  lease  should  be  can- 
celed on  the  ground  of  abandonment 

If  there  is  an  abandonment  on  the  part  of 
the  respondents,  the  filing  of  the  bill  by  the 
complainant  would  be  sufficient  to  show  his 
acquiescence  therein,  and  further  discussion 
as  to  that  does  not  seem  to  be  called  for. 

[♦]  The  respondent  Swan  admits  that  he 
last  saw  the  quarry  hole  In  1908  and  nothing 
has  since  been  done  looking  to  the  <^>eratlon 
of  the  quarry.  Taking  into  account  this  pe- 
riod of  inactivity,  following  as  it  does  a 
prior  and  equally  inactive  period  of  some 
thirteen  years,  it  Is  a  natural  and  reasonable 
conclusion  that  the  responilenta  have  aban- 
doned all  idea  of  availing  themselves  of  any 
privileges  under  tbe  lease  in  question. 

[S]  The  respondents  claim  that  the  term> 
of  the  lease  did  not  place  them  under  any 
implied  obligation  to  work  the  quarry,  bat 
that  they  had  the  right  to  suSer  it  to  re- 
main idle  without  Incurring  abandonmeat 
With  this  contention  of  the  respondents  we 
cannot  agree. 

The  reservation  of  rent  In  the  lease  is  In 
the  words: 

"Tielding  and  paying  therefor  during  nid 
term  the  sum  of  one  cent  per  cubic  foot  on  all 
stone  used  for  monumental  work,  providing  the 
sum  as  set  forth  above  shall  not  exceed  $25  for 
an;  one  year  when  the  qaarriea  are  worked; 
when  the  quarries  are  not  worked  the  pajinent 
shall  be  but  one  dollar  per  year.  There  will  be 
no  forfeiture  of  this  lease  until  made  in  wriciii{ 
by  the  said  lessee,  his  heirs,  executors,  admin- 
istrators or  assigns." 

This  clause  does  not  fix  a  minimum  rental 
of  $1  per  year.  It  might  be  less  If  the  stone 
quarried  for  monumental  work  did  not 
amount  to  100  cubic  feet  Tbe  payment  of 
|1  per  year  was  only  to  be  made  when  the 
quarry  was  not  worked  at  all.  The  respond- 
ents desire  to  Iwve  this  claoae  constrned  ai 
giving  them  the  option  to  Woifc,  or  not  to 
work,  the  quarry  as  they  mij^t  dect 
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The  provision  for  a  rental  of  |1  per  year 
was   evidently  Intended  to  corer  periods  of 
necessary  preparatloa,  or  such  emergencies 
as    mlglit  arise  temporarily  pfreventing  the 
prosecution  of  the  work.    We  do  not  think 
tliat  It  fairly  can  be  said  to  have  been  the 
intention  of  the  parties  that  the  respondents 
should    enjoy  the  privilege  of  keeping  the 
quarry  idle  dnrlng  the  term  of  the  lease  up- 
on the  payment  of  |1  j)er  year.    Such  a  con- 
struction of  the  lease  would  be  so  unreason- 
able that  It  cannot  be  presumed  to  express 
the  intent  of  the  parties  executing  that  In- 
stniment.    We  think  it  was  Incumbent  upon 
the  respondents  to  work  this  quarry  within 
a  reasonable  time  after  the  execution  of  the 
lease  in  1895  and  to  continue  to  work  it  ex- 
cept   dnrlng  such  periods   as  might  be  im- 
practicable.   The  rights  of  the  lessor,  as  well 
aa  those  of  the  lessee,  must  be  considered, 
having  a  due  regard  for  the  intentions  of  the 
parties,  their  situation,  the  subject-matter  of 
the  agreement,  the  object  they  had  in  view, 
and   -what  they  desired  to  accomplish.    The 
only   material  advantages  or  adequate  com- 
pensation for  the  rights  granted  which  could 
come  to  the  complainant,  as  lessor,  must  nec- 
essarily arise  In  and  flow  from  the  working 
of  the  quarry.     The  purpose  of  the  whole 
transaction  is  to  benefit  the  lessor  as  well 
as  the  lessee.    The  lessee  has  both  a  priv- 
ilege and  a  responsibility.    While  he  has  the 
privilege  of  quarrjring  the  stone  on  the  land 
of  the  lessor,  he  must  exercise  that  privilege 
in  good  faith  and  in  a  manner  which  will 
not  unnecessarily  deprive  the  lessor  of  the 
profit  and  advantage  which  he  is  reasonably 
entitled  to  enjoy,  and  this  view  Is  amply  sup- 
ported by  authority.     Shenandoah  Land  & 
Anthracite  Coal  Co.  v.  Hlse,  92  Va.  238,  23 
S.  S.  303 ;  Brown  et  al.  v.  WUmore  Goal  Co., 
153  Fed.  143,  82  C.  C.  A.  295;    People's  Gas 
Co.  et  al.  ▼.  Dean,  103  Fed.  938,  113  C.  C.  A. 
566;   Porter  et  al.  v.  Noyes  et  al.,  47  Mich. 
55,  10  N.  W.  7T;   Aye  et  al.  v.  Philadelphia 
Co.,  193  Pa.  451,  44  Atl.  555,  74  Am.  St.  Rep. 
686;    Breokenrldge  Asphalt  Co.  v.  Richard- 
son, 147  Ky.  834,  146  S.  W.  437. . 

The  respondents  argue  that  many  of  the 
authorities  cited  relate  to  what  are  known 
as  mining  leases,  and  therefore  are  not  ap- 
plicable to  the  present  case.  We  see  no  rea- 
son for  rejecting  them,  as  the  sitoatloii,  es- 
pecially as  to  the  working  within  a  reason- 
able time,  is  the  same  as  in  the  case  at  bar. 
The  issues  of  fact  numbered  1  and  14  were 
answered  by  the  superior  court  In  the  afllrm- 
atlve,  and  the  remaining  Issues  In  the  neg- 
ative, and  thereupon  a  decree  was  entered 
In  the  superior  court,  as  follows : 

"First.  That  a  certain  lease,  dated  March  20, 
1895,  from  Isaac  C.  Ellis  to  Horace  Swan,  of 
aU  the  rock  and  granite  in  and  upon  that  cer- 
tain farm  or  tract  of  land  known  as  the 
Ephraim  Collins  farm,  containing  320  acres, 
more  or  less,  situated  in  the  town  of  Richmond, 
in  said  county,  on  both  sides  of  the  highway 
leading  from  Wood  River  Junction  to  Hope  Val- 


ley and.  bounded  and  described  generally  as  fol- 
lows, northerly  by  lands  now  or  formerly  of 
Moses  Barber,  Ellen  Cato,  and  Frank  B.  Sweet, 
easterly  by  lands  now  or  formerly  of  Barl>er  and 
Reynolds,  southerly  by  lands  now  or  formerly 
of  Richard  Riley,  Morris  Sudgen,  John  A. 
Corey,  and  Daniel  Aldrich,  westerly  partly  by 
the  Wood  river  so  called,  partly  by  said  high- 
way, and  partly  by  said  land  now  or  formerly 
of  E/Uen  Cato,  which  said  lease  is  recorded  in 
the  records  of  land  evidence  in  said  town  of 
Richmond  in  Book  No.  15  at  page  8,  and  a  cer- 
tain assignment  and  transfer  Uiereof  by  said 
Horace  Swan  to  Swan  Granite  Company  dated 
January  25,  1808,  and  recorded  in  said  records 
in  Book  No.  15  at  page  152,  and  each  of  them, 
and  the  said  records  hereof  are  hereby  declared 
null  and  void. 

"Second.  That  said  Horace  Swan  and  the 
Swan  Granite  Company  shall  forthwith  surren- 
der said  lease  and  said  transfer  and  assign- 
ment to  this  court  for  cancellation. 

"Third.  That  the  said  records  of  said  lease 
and  of  said  assignment  and  transfer  are  hereby 
ordered  and  directed  to  be  canceled. 

"Fourth.  That  the  right,  UUe,  and  interest  of 
said  Isaac  G.  Ellis  in  and  to  said  premises  is  in 
no  manner  affected  or  impaired  because  or  by 
reason  of  said  lease,  said  transfer  and  assign- 
ment thereof,  said  records  thereof,  or  of  any 
claims  or  pretenses  of  the  said  Horace  Swan  or 
said  Swan  Granite  Company  thereunder." 

We  think  that  the  decision  of  the  superior 
court  was  correct.  The  respondents'  appeal 
Is  dismissed,  the  decree  of  the  superior  court 
Is  affirmed,  and  the  case  is  remanded  to  said 
conrt  for  further  proceedings. 


HATES  y.  WELLING  et  al.    (No.  4818.) 

(Supreme  Ck>urt  of  Rhode  Island.     March  10, 
1916.) 

1.  DesoiNT  AiTD  DiOTBiBTrrioR  «=»98— "Ad- 
vancement." 

Where  a  daughter,  who  had  used  her  moth- 
er's money  in  purchasing  and  repairing  a  bouse, 
signed  a  receipt  therefor,  reading,  "I  acknowl- 
edge receipt  of  the  *  *  *  amount  from  my 
mother,  which  I  understand  is  a  payment  to  me 
in  advance  out  of  my  expectation  in  her  estate 
and  to  be  deducted  with  interest  from  any  amount 
which  may  otherwise  come  to  me,"  the  purport 
of  which  receipt  was  explained  to  the  mother  by 
her  sons,  who  managed  her  estate,  she  fully  un- 
derstanding the  matter,  and  not  pressing  the 
daughter  thereafter  for  repayment  or  taking  any 
steps  to  enforce  repayment  of  the  money  as  a 
loan,  the  amount  paid  the  daughter  was  an  ad- 
vancement out  of  her  future  interest  in  the  moth- 
er's estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  $  402;  Dec.  Dig.  ®=» 
98. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Advanoement] 

2.  EXECXnx>RS  AND  Administbators  €=s>506(3) 
—Settlement  of  Accounts-Loan  bt  Teb- 

TATBDC— SoSTtCIENCT  OF  EVIDENCE. 

In  proceedings  for  settlement  of  the  account 
of  executors,  evidence  held  sufficient  to  warrant 
the  jury's  finding  that  testatrix's  daughter  was 
not  indebted  to  her  mother  for  $250  sent  the 
daughter's  husband  by  check  during  the  daugh- 
ter's illness. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S  2177;  Dec,  Dig. 
«=5506(3).l 
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3.  Wnxs   «=»7flO—AovAHCEMENTa— Revival. 

In  proceedings  for  the  settlement  of  the  ac- 
count of  executors,  where  testatrix  had  advanced 
her  daughter  $600  before  executing  her  will,  and 
$20,000  after  its  execution,  bnt  before  execution 
of  a  codicil  republishing  it,  the  court's  charge 
to  the  jury  that,  if  the  whole  amount  of  $20,- 
600  was  an  advancement,  it  was  wiped  out  by 
the  execution  of  the  will  and  codidf,  was  mis- 
leading and  erroneous,  as  not  clearly  stating  the 
time  of  the  two  advancements. 
.  [Bd.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  I  1901;   Dec:  Dig.  «=»760.] 

4.  Wills  €=>769— ADVANOEUBNT^EbCBOunoir 
o»  Codicil. 

Where  testatrix,  whose  will  made  her 
daughter  a  residuary  legatee,  advanced  such 
daughter  $20,500  out  of  her  expectation  in  testa- 
trix s  estate,  such  advancement  being  made  after 
execution  of  the  will,  but  before  such  will  was 
republished  by  a  codicil,  such  codicil  did  not  re- 
vive the  legacy,  adeemed  pro  tanto  by  the  ad- 
vancement, to  entitle  the  daughter  to  take  her 
share  of  the  residue  of  testatrix's  estate  undi- 
minished, since  an  advancement  after  a  will  is 
made  is  a  complete  or  pro  tanto  satisfaction  of 
a  bequest,  even  of  residue,  and  the  obligation  of 
the  l^atee  to  account  for  the  advancement  upon 
distribution  is  not  affected  by  the  subsequent 
execution  of  •  codicil  republishing  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  !  1991 ;  Dec.  Dig.  <S=»769.] 

5.  Wills  ^=>758—Asvancei(knts— Satisfac- 
tion—Exbcotion  OF  Will. 

Where  a  parent  or  one  standing  in  loco 
parentiB,  having  made  advancements  to  a  child, 
afterwards  makes  a  will  disposing  of  his  whole 
estate  without  a  provision  for  deduction  of  the 
advancements,  such  advancements  will  not  be  de- 
ducted from  the  child's  share  under  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1957-1960,  1976,  1977;  Dec.  Dig.  «=» 
758.] 

6.  Wills  «=»7e2  —  Advanckmints  —  Deduc- 
tion. 

Advancements  to  a  child,  made  after  the  ex- 
ecution of  the  parent's  will,   will  be  deducted 
from  the  child's  distributive  share  of  the  estate. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig,  Sg  1970-1976 ;   Dec.  Dig.  «S=»762.] 

7.  Wills  «=765  —  Ademption  of  Lkoaot  — 
Residcabt  Bequests. 

l^e  doctrine  of  ademption  or  satisfaction  pro 
tanto  of  legacies  by  an  advancement  by  the 
testator  subsequent  to  the  execution  of  the  will 
applies  to  residuary  bequests,  though  the  old 
law  was  otherwise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1979;   Dec.  Dig.  «=»765.] 

&  WiL^  €=>769— Ademption  of  Legacy  bt 
Advamckment— Revival  of  Leoaot— Stat* 

UTE. 

Under  the  Statute  of  Wills  (Gen.  Laws 
1909,  c.  254)  f  1,  providing  that,  as  used  in  the 
chapter,  the  word  "will"  shall  extend  to  a  codi- 
cil, section  6,  providing  that  every  will  shall  be 
construed  to  speak  as  if  executed  immediately 
before  death  of  the  testator,  unless  a  contrary 
intention  expressly  appears,  and  section  13,  re- 
quiring that  the  will  shall  be  signed  by  the  tes- 
tator or  some  one  in  his  presence  at  his  direction 
in  the  presence  of  two  witnesses,  a  residuary  be- 
quest by  testatrix  to  her  daughter,  adeemed  pro 
tanto  by  an  advancement  subsequent  to  the  exe- 
cution of  the  will,  was  not  revived  and  freed  of 
the  ademption  by  the  subsequent  execution  of  a 
codicil. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1991;  Dec.  Dig.  «=>760. 

For  other  deflnitions,  see  Words  and  Phrases, 
First  and.  Second  Series,  Will.] 


9.  Descent  and  Distbibution  «=3ll3— Ad- 
vancements—IifTKBaar. 

Advancements  by  parent  to  diild.  ia  the 
technical  sense,  do  not  draw  interest,  to  be  ac- 
counted for  by  the  child  taking  a  share  of  the 
parent's  estate,  in  the  absence  of  agreement  or 
evidence  of  such  intention  on  the  part  of  the 
parent 

[Ed.  Note.— For  other  cases,  m»  Descent  and 
Distribution,  Cent  Dig.  f  422;   Dec.  Dig.  «=> 

10.  Wills  «=9761  —  Indebtedness  of  Ixca- 

TEE— SUFFTCIENCT  OF  EVIDENCE. 

In  proceedings  for  the  settiemeot  of  the 
account  of  execators,  evidence  held  snflMent  to 
warrant  the  jury  in  finding  that  testatrix's 
daughter  was  not  indebted  to  her  mother  for 
moneys  loaned  in  the  latter'^  lifetime,  but  that 
moneys  given  the  daughter  were  converted  into 
advancements  by  testatrix's  aoqnieseence. 

[Bd.  Note.— For  other  cases,  see  Wills,  Ceot 
Dig.  IS  1968, 1969;   Dec.  Dig.  ®=»761.] 

11.  Wills  «=3761— Loan  bt  Tkbtaibiz— Suf- 
ficiency OF  Evidence. 

In  proceedings  for  the  setUement  of  the  ac- 
count of  executors,  evidence  held  sufficient  to 
justify  the  jury  in  believing  that  testatrix  loaned 
$250  to  her  son-in-law,  for  whidi  her  daogbter 
never  became  liable  either  as  a  loan  or  advance- 
ment. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g|  1968,  1969;   Dec.  Dig.  «s>761.] 

12.  EZEOUTOBS      and      ADMraiBTBArOBS      ^9 

506(3)— Settlement   of   Account— Indebt- 
edness OF  Executobs— Suffichnct  of  Evi- 

DENCB. 

In  proceedings  for  the  settiement  of  the  ac- 
count of  executors,  evidence  held  sufficient  to 
show  that  an  executor  was  not  indebted  to  the 
estate  beyond  the  sum  mentioned  in  the  acconnt. 
that  another  executor  was  not  indebted  at  all. 
and  that  an  account  was  stated  between  testa- 
trix and  her  executors,  acting  as  her  agents,  in 
her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Execntoti  and 
Administrators,  Cent  Dig.  f  2177;  Dec.  Dig. 
«=9506(3).] 

13.  Account  Stated  <g=s»ll— Openzno. 
Proceedings  for  settiement  of  the  account  ot 

executors  are  not  appropriate  in  which  to  opea 
an  acconnt  stated  between  such  executors,  act- 
ing as  business  agents  for  testatrix,  in  her  life- 
time. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  H  61-72;  Dec  Dig.  «=»11.] 

14.  Tbial  «o133(2)— Rbmabks  of  Counsel. 
Improper  remarks  of  counsel  before  the  ju- 
ry are  not  ground  for  reversal  where  suffidently 
commented  upon  by  the  court  before  the  jury 
at  the  time  they  were  made  to  deprive  them  of 
prejudicial  effect 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  f  316;   Dec.  Dig.  «s»133(2).] 

16.  Tbial  «=»252(1)— iNSTBUcmoNS. 

A  requested  instruction  not  strictly  in  ac- 
cord with  the  evidence  is  properly  refused. 

[£>d.  Note.— For  other  cases,  see  Trial,  CaA 
Dig.  i  696;    Dec.  Dig.  «S=9252(1).] 

16.   EXECUTOBS    AND    AnMINIBTBATOBB    <S>50Z 

—Accounts— FoBMAL  Ebbob. 

Where  testatrix's  daughter  was  charged  m 
tlie  executors'  acconnt  with  certain  sums  and 
interest  as  loans  instead  of  as  advancements, 
which  was  their  technical  character,  sndi  formal 
error  in  the  use  of  language  did  not  affect  the 
correctness  (rf  the  account 

[Bd.  Note.— For  other  cases,  see  Executors  sad 
Administrators,  Cent  Dig.  M  2149-2152;  Dee. 
Dig.  «=»602.] 
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17.  BxBcxnrou  ahd  AvKnnsiBAXon  ,«=» 
510(12)  —  Aocomns  —  Rehand  fob  Nbw 
Triai.. 

In  proceedings  for  the  Bettlement  of  the  ae- 
connt  «t  ezeentora,  where  aaij  the  qaeation  of 
testatrix's  daughter's  aoeountability  for  advance- 
mcnts,  undisputed  in  amount,  is  involved,  the 
case  vvill  not  be  remanded  for  new  trial  for 
error. 

roi.  Note.— Vor  other  cases,  see  Bxeeators  and 
Admin  iatrators,  Cent  Dig.  SI  2253-2256;  Deo. 
Dig.  «=>510(i^.] 

Am>e«l  from  Superior  Court,  Washington 
Oonnty  ;  Charles  F.  SteamB,  Jndge. 

ProceBdlngB  for  aettlemeift  of  the  aocount 
of  W.  Brenton  Wiling  and  another,  execu- 
tors under  the  will  of  Katharine  O.  WeUlng. 
E*rom  a  decree  allowing  the  account,  Bmlly 
Welling  Hayes  appeals.  Order  entered  for 
transmlasion  to  the  superior  coort,  setting 
forth  in  vtbat  respect  the  executors'  account 
shonld  be  restated  as  to  striking  out  an  Item. 

Mumford,  Buddy  &  Emerson,  of  Provi- 
dence (Charles  C.  Mumtord,  of  Providence, 
and  J.  Noble  Hayes,  of  New  Tork  City,  of 
counsel),  for  appellant.  Green,  Hincltley  & 
Allen,  of  Providence  (Theodore  Francis  Green 
and  Frederick  W.  TUllngbast,  both  of  Provi- 
dence, and  Charles  E.  Manlerre,  of  New  Tork 
City,  of  counsel),  for  appellees. 

PARKHUB8T,  J.  This  la  an  appeal  from 
a  decree  of  the  probate  court  of  the  town  of 
North  Kingstown,  stated  July  14,  WIS,  al- 
lowing the  first  account  filed  by  the  exeeat«ni 
under  the  will  of  Katharine  a  Welling,  late 
of  said  North  Kingstown.  The  appdlaat, 
Kmlly  Welling  Hayes,  being  one  of  the  chil- 
dren of  Katharine  O.  Welling  and  a  legatee 
and  devisee  under  her  will,  appealed  to  the 
superior  court  from  the  decree  aforesaid  for 
various  reasons  which  will  hereinafter  moro 
fully  appear.  The  appeal  was  tried  beforo  a 
Justice  of  the  superior  court  and  a  Jury,  and 
resulted  In  a  verdict,  partly  by  direction  of 
the  trial  court,  and  partly  by  the  finding  of 
the  Jury,  which  will  be  more  fully  set. forth. 
The  appellees  filed  a  motion  for  new  trial, 
which  was  refused;  and  thereafter  both  the 
ai^ellant  and  the  appellees  alleged  excep- 
tions upon  various  grounds,  and  each  filed  a 
bill  of  exceptions,  whidi  was  duly  prosecut- 
ed, and  the  case  Is  now  before  this  court  upon 
both  these  bills  of  exceptions. 

The  said  Katharine  C.  Welling  died  domi- 
ciled In  North  Kingstown,  R.  I.,  December  2, 
1908,  leaving  a  will  In  which  the  said  Rich- 
ard W.  G.  Welling  and  W.  Brenton  Welling 
were  named  as  executors.  The  said  wUl  was 
duly  filed  In  the  probate  court  of  North 
Kingstown,  and  was  therein  duly  proved  and 
recorded,  and  the  said  executors  therein 
named  thereafter  duly  accepted  their  ap- 
pcrintment  under  said  will,  and  qualified  and 
have  staice  acted  as  such  executors.  On  or 
about  February  19,  1918,  said  executors  filed 
the  said  first  account  of  their  administration 


of  said  estate  with  aald  probata  court  of 
North  Kingstown,  and  the  same  was  received, 
due  notice  was  given  thereon,  and  hearing 
thereon  was  continued  from  time  to  time  un- 
til July  14,  1S13,  when  It  was  decreed  that 
the  same  be  allowed  and  recorded.  There- 
upon the  said  Emily  Welling  Hayes  duly  filed 
her  claim  of  appeal  and  reasons  of  appeal. 
Said  appeal  was  duly  entered  In  the  iiuperior 
court  for  the  oounl^  of  Washington.  Jury 
trial  of  aald  appeal  was  claimed,  and  the  ap- 
peal was  theroafter  tiled  before  a  Justice  <^ 
the  superior  court  and  a  Jury  In  Washington 
oonnl7  on  March  2-17,  1814. 

In  her  reasons  of  appeal  the  appelant, 
after  setting  fortii  her  Interest  and  tnnking 
the  general  claim  that  the  decvee  la  er- 
roneous In  law  and  In  txxt,  claims  spedflcal- 
ly  that  the  account  la  erroneous  In  diarglng 
her  as  being  Indebted  to  the  estate  in  the  sum 
of  126,496.75  for  moneys  alleged  to  have 
been  loaned  to  her  by  the  testatrix,  Ai^iminy 
that  she  Is  not  so  indebted  to  the  estate; 
that  the  executors  have  not  charged  them- 
selves with  moneys  due  from  them  to  the 
estate;  that  the  executors  have  distributed 
certain  shares  of  the  estate  to  other  legatees, 
and  have  withheld  her  share  without  rea- 
sonable cause  or  Justificatloa  therefor;  that 
the  execatws  have  fatted  to  convert  the  pei> 
Bonal  estate  Into  cash  and  to  divide  the  pro- 
ceeds among  the  legatees,  deducting  from  the 
share  of  each  legatee  the  indebtedness  of  aald 
legatee,  If  any,  to  the  testatrix  or  to  ber 
estate;  that  the  executors  have  retained  and 
refused  to  pay  over  to  the  appellant  the  sum 
of  $1,400,  wrongfully  claiming  that  said  sum 
was  interest  on  an  alleged  Indebtedness  of 
the  appellant  to  said  estate;  that  the  ex- 
ecutors have  wrongfully  credited  themselves 
with  numerous  payments  of  money  which.  If 
paid,  were  not  paid  for  the  benefit  of  the  es- 
tate; that  the  executors  have  charged  the 
said  W.  Brenton  Welling  with  only  4  per 
cent  Interest  on  money  due  from  him  to  the 
estate.  Instead  of  the  legal  rate  of  6  per 
cent 

Although  it  thus  appears  from  the  reasons 
of  appeal  that  a  very  large  number  of  items 
of  the  account  were  claimed  to  be  improp- 
er for  various  reasons,  and  although  the  ap- 
peal as  tried  In  the  superior  court  involved 
an  extensive  accounting  by  the  executors, 
who  charged  themselves  with  upwards  of 
$650,000,  and  claimed  allowance  for  pay- 
mieuts  of  upwards  of  $548,000,  all  contest  as 
to  very  numerous  small  Items  in  the  ac- 
count was  during  the  course  of  the  trial 
abandoned,  and  the  parties  confined  them- 
selves to  the  more  Important  items  referred 
to  below. 

The  first  real  contest  centered  about  cer- 
tain paym:ents  aggregating  $20,750  made  by 
the  testatrix  to  her  daughter  EmUy  Welling 
Hayes  (the  appellant),  which,  with  Interest 
at  4  per  cent,  the  executors,  appellees,  lo- 
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gether  with  the  other  members  of  the  family, 
claim  shotild  be  dedncted  from  her  share  of 
the  estate.  a%ls  result  she  songht  to  escape 
by  alleging  that  these  payments  to  her  con- 
stituted advancements,  and  tJiat  these  ad- 
vancements to  her  were  wiped  out  by  the 
execution  of  the  will  of  the  testatrix  in  1903, 
and  by  the  subsequent  execution  of  a  codicil 
to  the  will  in  1907,  In  which  codlcU  the  tes- 
tatrix reaffirmed  and  republished  her  will. 
The  second  real  contest  was  over  the  dalm 
made  by  the  appellant  that  each  of  the  ex- 
ecutors was  accountable  to  the  testatrix  at 
the  time  of  her  death  for  sums  of  money  re- 
ceived by  them  during  her  lifetime  as  com- 
pensation for  managing  her  property  through 
a  period  of  about  16  years,  and,  in  the  case 
of  Bichard  Welling,  for  compensation  which 
he  received  from  the  testatrix  for  acting  as 
her  attorney  at  law  on  various  occasions. 
On  this  branch  of  the  case  it  is  Mrs.  Hayes' 
contention  that  these  charges'  were  unreason- 
able, unwarranted,  and  unlawful*  and  that 
this  alleged  indebtedness  of  each  of  the  broth- 
ers to  their  mother  should  be  shown  as  as- 
sets of  the  estate.  This  claim  is  disputed 
by  the  executors  upon  the  two  grounds:  (1) 
That  their  charges  as  managers  or  as  af- 
tomeys  were  fair  and  reasonable,  and  were 
all  agreed  to  by  Mrs.  Welling ;  (2)  that  there 
was  an  account  stated  between  them  and 
their  mother  during  her  lifetime  whIA  can- 
not now  be  reopened. 

Mlaterial  facts  in  the  case  are  as  follows : 
Charles  H.- Willing,  of  New  York  City,  the 
husband  of  Katharine  C.  Welling,  the  tes- 
tatrix in  this  case,  died  in  1892,  leaving  a 
will  by  which  he  gave  all  his  property  and 
estate,  mainly  real  estate  worth  upwards  of 
half  a  million  dollars,  to  his  wife,  Katharine 
C.  Welling,  absolutely  and  In  fee,  and  nam- 
ed his  two  sons,  W.  Brenton  Welling  and 
Richard  Welling,  as  executors.  The  real  es- 
tate passing  to  Mrs.  Welling,  besides  her 
dty  residence  at  46  Park  avenue.  New  Xork 
City,  consisted  of  a  business  property  on 
Leonard  street,  a  number  of  lots  at  St  Nicho- 
las avenue,  lots  on  Convent  avenue,  aU  in 
New  York  City,  a  large  farm  in  Rhode  Island 
known  as  Pojac  Point  (which  became  the 
legal  residence  of  Mrs.  Welling),  some  lots 
In  Flatbush,  L.  I.,  and  a  number  of  holdings 
in  the  West  Much  of  the  property  was  sub- 
ject to  various  large  mortgages.  There  was 
also  a  Une  of  stocks  and  bonds,  most  of 
which  were  pledged  with  his  brokers  for 
loans.  Besides  his  wife,  he  left  surviving 
him  six  diHdren :  W.  Brenton  WeUlng,  Emi- 
ly Welling  Qater  Emily  Welling  Hayes), 
Katharine  Greene  Welling,  Richard  Ward 
Greene  Welling,  Elizabeth  Welling  (later 
Elizabeth  W.  Manlerre),  and  Mary  H.  Welling 
(later  Mary  H.  W.  Baltz).  Mrs.  Hayes  and 
Miss  Katherine  Welling  are  twins,  as  are 
Mrs.  Manlerre  and  Mrs.  Baltz.  AU  of  them 
still  survive. 


W.   Brenton  Welltng  was  a  banker  and 
broker  In  Wall  street    He  had  acted  as  a 
banker  for  bis  fathor  and  mother  in  his  fa- 
ther's lifetime,  and  his  mother  continBed  her 
deposits  with  him  after  hia  father's  death. 
Richard  Welling  has  been  an  attorney  In  ac- 
tive practice  In  New  York  City  since  1SS3. 
Almost  at  once   Mrs.   Welling   executed  a 
broad  power  of  attorney  to  her  two  sons  to 
manage  the  property  left  her  by  her  husband. 
They  took  charge  of  the  estate,  first  aa  ex- 
ecutors, and  shortiy  thereafter  as  agenta  nn- 
der  the  power,  tfhlch  conferred  snbatantlally 
absolute  powers.     The  chief  reason  for  the 
execution   of   the   power   waa    convenience. 
Nothing    of    Importance    was   done    by    the 
brothers  without  first  discussdUiK  the  matter 
with  Mrs.  Welling  and  obtaining  her  apinov- 
al,  as  shown  by  the  evidence  of  both  the 
brothers.    The  power  of  attorney  was  re-ex- 
ecuted from  time  to  time  during  the  succeed- 
ing 16  years  of  their  mother's  Ufetlme  Is 
order  to  keep  it  down  to  date.    It  was  prob- 
ably re-executed  14  or  16  times.    Hie  brothers 
rendered  full  accounts  to  Mrs.  Wdllng,  at 
first  monthly,   later   two  or   three   times  a 
year,  and  always  at  least  annually.  •  Ther 
w^nt  over  these  accounts  with  her  and  ex- 
plained  to   her   In  detail  the   condition  of 
her  property.    She  was  a  woman  of  splendid 
Intellect  excellent  health,  and  aware  of  all 
tranaactions  with  regard  to  her  estate.    She 
fully  approved  of  the  diarges  made  by  both 
sons  for  acting  as  her  agents,  and  also  of  cer- 
tain charges  made  by  Richard  Welling  for 
legal  services.     The  testimimy  above  refe^ 
red  to  is  wholly  uncontradicted.     Some  8 
months  prior  to  Mrs.  WelUng's  deatii,  viz., 
in  May,  1908,  a  complete,  formal  account  cov- 
ering all  transactions  of  the  Welling  brothers 
in  the  management  of  their  mother's  estate 
during  the  whole  period  of  the  brothers' 
management  was  made  up  by  Hasklns  k 
Sells,  certified  public  accountants,  and  snb- 
mitted  to  her  and  all  her  diildren.  and  wu 
approved  by  her  tn  its  entirety.    No  objec- 
tion was  made  to  it  by  any  one  of  the  chil- 
dren. 

From  the  above  testimony  it  appears  that 
the  Hasklns  &  Sells  account  was  very  care- 
fully explained  to  Mrs.  Welling,  and  was 
also  gone  over  In  detail  virlth  Mr.  Hayes 
(which  he  does  not  fully  admit),  and  that 
he  made  no  objection  to  it  prior  to  the  death 
of  testatrix.  It  included  a  long  series  of  de- 
tailed annual  sheets  as  well  as  a  general  re- 
port and  three  large  balance  sheets  showing 
receipts,  disbursements,  and  bank  balances, 
and  covered  the  whole  previous  period  of  16 
years.  As  so  much  of  the  property  was  held 
by  the  Charles  H.  Welling  Company,  in  which 
Mrs.  Welling  was  the  sole  beneficial  stock- 
holder, this  report  and  statement  of  accouat 
necessarily  included  both  the  accounts  of 
Katharine  C.  Welling  and  the  accounts  of 
the  Welling  Company.    The  prc^perty  and  the 
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receli>ta  of  Income  therefrom  were  Qie  ptop- '. 
erty  of  the  said  Katharine  0.  Welling  and! 
the  accounts  made  up  by  Hasklns  &  Sells 
were  tn  law  and  in  fact  accounts  stated  as 
between  the  brothers  Welling  as  managers, 
agents,  and  attorneys  and  their  mother,  al- 
though for  ccmyenience  so  much  of  her  prop- 
erty and  Income  was  vested  in  and  came  to 
ber  tbrongh  the  company. 

In  1903  the  brothers,  with  their  mother's 
approval,   had  formed  a   holding  company 
for  Mrs.  WelUng's  real  estate  In  New  Tork 
City  under  the  name  of  the  Washington  Coun- 
ty Realty  Company.    It  was  a  Rhode  Island 
corporation  authorized  to  do  real  estate  busi- 
ness.    Etfty  shares  of  stodk  were  Issued  at 
$100  par,  48  being  held  by  Mrs.  Welling  and 
one  eadi  by  her  two  sons,  who  with  her  act- 
ed  as  directors.    The  name  was  thereafter 
changed  to  "the  Charles  H.  Welling  Com- 
pany."   Upon  her  death,  her  48  shares  com- 
prised the  great  bulk  of  her  estate,  and  were 
conslderied  by  the  executors  to  be  worth  in 
the  neighborhood  of  $12,000  each.    They  were 
inventoried  at   that   figure,  and   aggregate 
$576,000.     Upon  the  death  of  Mrs.  WelHng 
in  1908,  the  2  qualifying  shares  held  by  her 
sons  were. returned  by  them  to  the  treaisury 
of  the  corporation.    They  never  had  receiv- 
ed any  dividends.    The  stock  is  now  In  the 
company's  treasury,  and  the  brothers  have 
never  claimed  any  beneficial  Interest  therein. 
The  Charles  H.  Welling  Company  is  still  a 
live  corporation,  holding  large  and  valuable 
real  estate  in  the  city  of  New  York,  is  regu- 
larly organized  and  holding  proper  meetings, 
with  48  shares  of  stock  outstanding. 

At  the  time  of  the  death  of  Mr.  Welling, 
Sr.,  Brenton,  the  oldest  son,  was  already 
married  and  living  in  his  own  home,  AU 
of  the  other  five  children  were  then  living 
at  home  with  their  mother.  Richard  remain- 
ed at  home  during  his  mother's  life,  and  was 
her  almost  constant  companion.  He  has  nev- 
er married.  He  devoted  himself  to  her  care, 
always  breakfasted  with  her,  drove  with  her 
frequently,  and  by  his  kindness  and  atten- 
tion to  her  wants,  in  the  opinion  of  other 
members  of  the  family,  substantially  length- 
ened her  life. .  9e  was  with  her  some  part 
of  eveiry  day  when  they  l)oth  wer^  |In  New 
Tork. 

,  Mn.  Hayes,  then  Emily  Welling,  and  ber 
twin  sister,  Katharine,  were  about  86  y^rs 
old.  Katharine  never  married,  and  always 
lived  Bt  home.  Emily  married  J.  Noble 
Hayes, -a  New.  York  lawyer,  in  February, 
tS66,  being  ttMn  about  39  years  of  age.  She 
was  always  on  terms  of  intimacy  with  her 
mother.  After  her  marriage  she  spent  as 
much  time  with  her  mother  as  she  could, 
g<dng  to  drive  with  her  frequently  and  maln- 
talnlng.  cordial  relations.  She  was  away 
from  her  niatbei  for  some,  mtxtths  during 
the  snmmtf  in  BoinlagtoD,  Vt.,  where  she 
had  a  aommet  home.    Bnzlng  -aoaie  of  this 


time  her  mother  was  at  Boinlngton  in  the 
summer  and  Uved  near  her. 
'  Elizabeth.  Welling  married  Mr.  Charles  B. 
Mfinierre,  a  New  Toik  lawyer  interested  tn 
real  estate,  in  January,  1900;  and  Mrs. 
BaltB,  her  twin  sister,  married  Helnrlch  R. 
Baltz,  a  brewer  of  Pliiladelphla,  in  April, 
1901. 

Mir.  Brenton  Wiling,  with  a  wife  and 
four  children  to  supporti  found,  shortly  after 
his  father's  death,  Hiat  he  could  not  manage 
his  mother's  various  business  properties  and 
investments  as  her  agent  without  sacrificing 
his  own  business.  From  time  to  time  there- 
fore he  found  it  necessary  to  borrow  from 
his  mother,  always  with  her  full  knowledge, 
consent,  and  approval.  For  his  first  loan 
he  gave  Ms  $5,000  note,  referred  to  later, 
upon  which,  as  upon  all  of  his  other  loans, 
he  has  always  admitted  liability.  The  note 
appears  as  a  charge  against  him  upon  his 
executor's  account.  From  time  tb  time  he 
borrowed  further  sums  on  open  account. 
The  total  to  December  2,  180S  (the  date  of 
his  mother's  death),  amounted  to  $20,452.66, 
with  Interest  to  be  added.  Richard  Welling 
from  time  to  time  also  borrowed  smaller 
amounts  from  Iiis  mother,  all  of  whidi  he 
repaid  in  full  during  his  mother's  lifetime. 
All  loans  to  Brenton  and  Richard  were  ap- 
proved by  Mrs.  Welling,  both  before  and 
after  they  were  made.  A  full  statement 
showing  all  of  Brenton's  loans  in  detail  to 
date  was  approved  by  Mrs.  Welling  in  May, 
1903. 

In  early  1903  Mrs.  Hayes,  representing 
that  she  was  in  need  of  money,  procured  a 
payment  of  $500  from  her  mother.  A  month 
or  two  later  Mrs.  Maniere,  learning  of  it, 
said  that  she  thought  she  was  entitled  to 
a  loan  also,  and  she  was  loaned  $600.  As 
will  later  appear,  Mrs.  Hayes  afterwards 
was  paid  farther  sums  amounting  to  $20,- 
250,  all  of  which  {except  $250  which  was 
paid  to  her  husband,  but  of  which  dte  a^ 
mlts  she  received  the  benefit)  she  now  claims 
constituted  an  advancement  and  disputes  any 
liability  or  obligation  with  reference  to  Its  re- 
payment or  deduction  from  her  share  of  the 
^tate.  Neither  Brenton  Welling  nor  Mrs. 
Manierre  di^mtes  his  or  her  obligation  to  re- 
pay the  fall  amounts  received  by  them.  Tbe 
principal  amounts  claimed  to  be  due  from  W. 
Brenton  Welling,  Mrs.  Manierre  and  Mis, 
Hayes,  as  set  forth  in  the  executors'  ac 
count,  are  as  follows;  W.  Brenton  Welilag, 
$20,452.66;  ,  Mrs.  Manierre^  $600]  Mrs. 
Hayes,  $20,760. 

In  a  very  general  way,  the  drcnmstances 
relating  to  the  latsr  payments  to  Mrs.  Hayes 
w«re  as  foUews:  In  1)903  and  eaiiy  1904 
there  was  talk  about  Mrs.  Hayes'  hotme  be<^ 
ing  unsatisfactory,  and  Tarious  propositions 
were  made  looking  to^  her  movlnc  to  aaotbar 
house. '  After  a  number'  of  soggestions  Iiad 
been  made,  It  was. finally  determinad  that 
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Mrs.  WeUlng  would  let  Mrs.  Hayes  have  the 
snm  of  117,600  towards  buying  a  Uonse.  A 
contract  for  purchase  of  a  house  on  East 
Seventeenth  street  was  made  by  Mr.  and 
Mrs.  Hayes.  A  dieck  for  $1,000  to  the  or- 
der of  J.  Noble  Hayes  signed  oa  behalf  Of 
Mra  Welling,  by  B.  W,  G.  Welling,  and 
dated  March  21,  1901,  was  sent  to  Mr.  Hayes 
to  be  used  as  earnest  money,  and  was  so 
used.  On  April  26,  1004,  a  check  for  $16,600 
signed  oa  behalf  of  Mrs.  WeUlng  by  E,  W. 
U.  Welling  to  the  order  of  Smlly  W.  Hayes 
was  sent  to  the  latter  to  make  payment  of 
the  balance  to  be  paid  on  the  purchase. 
Later  on,  it  having  been  found  that  exten- 
sive repairs  had  to  be  made,  a  further  check 
dated  November  15,  1904,  to  the  order  of  J. 
Noble  Hayes  for  the  sum  of  $2,600,  signed 
by  Mrs.  Welling,  by  R,  W.  G.  WelUng,  was 
sent  to  Mr.  Hayes  to  pay  for  the  repairs. 
All  these  amounts  were  used  in  the  purchase 
and  repair  of  the  house  on  East  Seventeenth 
street  above  referred  to,  and  the  house  was 
duly  conveyed  to  Mrs.  Hayes.  There  Is  evi- 
dence that  it  was  understood  by  Mrs.  Well- 
ing and  both  her  sons  that  these  advances  of 
money  for  said  purposes  were  to  be  regarded 
as  loans  to  Mrs.  Hayes,  and  to  be  on  the 
same  footing  as  were  the  loans  to  her  son 
Brenton;  that  only  on  this  basis  did  she 
consent  to  advance  the  money  which  she  did 
reluctantly,  as  she  was  obliged  to  mortgage 
her  own  residence  In  New  York  in  order  to 
raise  the  funds.  There  is  also  evidence  that 
the  brothers  frequently  thereafter  tried  to 
get  from  Mrs.  Hayes  a  demand  note  or  notes 
to  the  amount  above  set  forth  in  acknowl- 
edgment of  her  obligation,  which  she  failed 
and  refused  to  sign  and  deliver,  acting  upon 
the  advice  of  her  husband.  It  is  further  in 
evidence  that  the  various  sums  paid  over  to 
Mrs.  Hayes  were  charged  to  her  as  loans 
and  so  plainly  appeared  on  the  Hasklns  & 
Sells'  statement  of  account  above  referred 
to,  which  was  sent  to  Mr.  Hayes  in  1908, 
and  that  neither  he  nor  Mrs.  Hayes  ever 
objected  to  such  statement  until  after  the 
death  of  Mrs.  Welling.  Mrs.  Hayes  and  her 
husband,  on  the  other  hand,  deny  that  they 
accepted  these  sums  as  a  loan,  and  claim 
ttiat  they  were  made  by  Mrs.  Welling  as  an 
advancement  out  of  Mrs.  Hayes'  future  In- 
terest In  her  mother's  estate.  There  was 
mudi  conflicting'  evidence  from  the  parties 
as  to  whether  these  sums  of  money  were  to 
be  treated  as  a  loan  or  an  advancement ; 
but,  in  view  of  the  final  form  which  the 
transaction  took,  we  think  the  jury  was  Jus- 
tified in  treating  it  as  an  advancement,  as 
they  ttnally  did  when  the  matter  was  anb- 
mitted  to  them  at  the  close  ot  the  trial. 

The  attempts  of  the  brothers  to  procure 
Mrs.  Hayes'  signature  to  notes  continued  at 
least  untU  late  in  IQOi.  About  the  end  of 
November,  finding  tttat  they  could  not  'pio- 
core  her  signature  to  a 'note,  Blotiard  Well- 
ing sent  her  an  ordinary  receipt  reading  as 
follows: 


"Biehard  W.  O.  W«lUng.  Gonnsdor  at  law,  2 
Wall  Street,  New  York. 

"November  SOth,  1904. 
"Advances  by  Katharine  C.  Welling  to  Emily 

W.  Hayes,  the  said  advances  to  draw  interest 

at  fonr  per  cent  (4%). 

January  18,  1903 $     500 

March  21,  1904 LOOO 

April  26,  1904 16,tX)0 

November  16,  1904 2,500 

$20,500" 

This  was  sent  to  Mrs.  Hayes  for  signatara 
with  the  idea  of  at  least  getting  her  on 
record  as  to  the  receipt  of  the  money  and 
her  liability  for  the  same,  with  interest  It 
was  the  last  form  submitted  by  the  brothers. 
Mr.  Hayes  says  that  no  "notes"  were  after- 
wards presented,  impliedly  admitting  that 
notes  bad  previously  been  presented. 

[1]  Nothing  was  done  until  February  7, 
1905,  when  Mr.  Hayes  dictated,  and  his  wife 
wrote  in  long  band  at  his  dictation  the  fol- 
lowing paragraph  beneath  the  above: 

"I  acknowledge  receipt  of  the  above  amount 
from  my  mother,  which  I  understand  is  a  pay- 
ment to  me  in  advance  out  of  my  expectation 
in  her  estate  and  to  be  deducted  with  interest 
from  any  amount  which  may  otherwiae  come 
to  me.  Emily  WelUng  Hayes. 

"February  7,  1006." 

This  receipt  so  signed  was  sent  to  Klchard 
Welling  on  or  about  February  7,  1905.  It 
was  never  returned  to  Mrs.  Hayes;  nor 
was  any  demand  afterwards  made  by  either 
of  the  brothers  or  by  Mrs.  Welling  to  any 
one  in  her  behalf  upon  Mrs.  Hayes  for  any 
further  or  difFerent  acknowledgment  of  the 
sums  of  money  mentioned  or  of  her  liability 
therefor.  Since  it  has  been  repeatedly  tes- 
tified In  the  case  that  all  transactions  of  im- 
portance were  always  shown  and  explained 
to  Mrs.  Welling  by  her  sons,  it  is  to  be  as- 
sumed Uiat  this  important  transaction  and 
receipt  were  also  fully  shown  and  explained 
to  her,  and  that  she  fully  understood  the 
purport  thereof.  It  does  not  appear  that 
she  ever  pressed  her  daughter  for  repayment 
or  took  any  steps  to  enforce  the  obligation 
of  repayment  of  a  loan  from  her  daughter; 
and  we  think  it  must  be  assumed  therefore 
that  Mrs.  Welling  acquiesced  In  this  settle- 
ment of  the  matter,  and  thereafter  continued 
to  regard  the  moneys  So  paid  to  her  dan^ter 
as  an  advancement  out  of  her  daughter's  fu- 
ture Interest  in  her  estate. 

[2]  It  further  appears  that  In  the  month 
of  August,  190T,  Mrs.  Hayes  was  seriously 
ill ;  and  Mr.  Hayes  wrote  to  BMhard  Wellintf 
nhdet  date  of  August  20,  1907,  expressing 
himself  as  being  greatly  Worried  about  her 
and  as  being  very  ^ort  of  ready  money.  In 
consequence  of  this 'letter,  Blchard  WelUng 
on  August  21,  1007,  wrote  to  Mr.  Hayes  with 
expression  of  much  good  will  and  suggMted 
a  loan  of  $250  from  his  mother  to  help  th» 
Hayses  in  their  difficulties.  He  seat  a  cbedk 
dated  August  21,  1007,  to  tte  order  of  JT. 
Noble  Hayes,  for  $250,  signed  ^Katharine  C. 
Welling,  by  R.  WeUlng,"  the  reoelpt  of  whidi 
Mr.  Hayes  duly  acknowledged  as  a  loan  by- 
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letter  dated  Angngt  28,  1007.  This  amount 
of  9250  was  tnmed  over  to  Mrs.  Hayes  and 
nsed  by  her,  and  appears  charged  to  her  as 
a  loan  on  the  Hasklna  ft  Sells  statement  of 
account.  Mr&  Hayes  In  her  testimony  first 
claimed  that  this  was  a  gift,  and  admitted 
that  she  received  and  used  the  proceeds  of 
this  $250  daeA ;  but  finally,  when  confronted 
with  her  husband's  letter  acknowledging  It  as 
a  loan,  she  admitted  that  It  was  a  loan,  and 
not  a  gift  Mr.  Hayes  now  claims  that  It 
was  a  loan  to  him ;  and  he  also  admits  that 
he  never  paid  It  In  view  of  the  confused 
and  unreliable  testimony  of  both  Kfr.  tind 
Mrs.  Hayes,  not  only  with  regard  to  this 
loan,  but  also  with  regard  to  other  small 
loans  which  were  made  from  time  to  time  by 
Mrs.  Welling  for  the  benefit  of  Mrs.  Hayes, 
we  think  there  was  evidence  which  might 
have  warranted  the  Jury  in  finding  that  this 
$250  was  a  loan  to  Mrs.  Hayes,  was  so  treat- 
ed by  Mrs.  Welling  and  her  sons  as  her 
agents,  and  was  so  regarded  at  the  time  by 
Mr.  and  Mrs.  Hayes.  It  appears  that  this 
sum  was  added  at  the  foot  of  the  advance- 
ment receipt  as  follows: 

"Also  received  in  addition  to  the  above,  and 
sobject  to  the  same  agreement,  $260,00.  Date 
Augast  18,  1907." 

But  it  does  not  appear  that  this  entry 
was  ever  made  known  to  or  agreed  to  by 
Mrs.  Hayes,  and  there  Is  no  evidence  that 
It  ever  became  an  "advancement"  In  fact, 
it  appears  that  this  addition  to  the  advance- 
ment receipt  was  probably  made  by  Mr.  Well- 
ing's  bookkeeper  without  his  authority,  and 
nothing  further  was  ever  done  about  it  On 
the  whole  testimony  with  regard  to  this 
.item  we  are  of  the  opinion  that  this  $290 
was  never  acknowledged  by  Mrs.  Hayes  as  a 
loan  to  her  or  as  an  advancement,  and  that 
the  Jury  were  warranted  in  their  finding 
that  Mrs.  Hayes  was  not  indebted  to  ber 
mother  for  this  amount 

[3]  It  is  the  theory  of  the  appellant,  Mrs. 
Hayes,  through  her  counsel,  that  the  various 
sums  aggregating  $20,500  as  set  down  in  her 
advancement  receipt  are  to  be  tre&ted,  not  as 
loans  but  as  "a  payment  to  me  in  advance 
out  of  my  expectations  in  her  estate,  and  to 
be  deducted,  with  Interest,  from  any  amount 
which  may  otherwise  come  to  me,"  and  it  is 
her  contention,  further,  that  the  execution 
of  the  codicil  to  the  will  on  February  2, 1907, 
whereby  the  will  dated  November  20,  1903, 
was  reaffirmed  and  republished,  wiped  out 
the  advancements  and  the  ademption  or  sat- 
isfaction of  her  lefSB-Cf  under  the  will,  and 
re-established  the  legacy  for  her  benefit  in 
full.  Upon  this  point  of  law  the  Justice  oi 
the  superior  court  t>efore  whom  the  case  was 
tried  ruled  in  her  favor,  speaking  of  the 
amount  aforesaid,  as  follows: 

"It  is  a  loan  or  advancement  It  is  the  fact 
tliat  the  payment  of  the  money  to  Mrs.  'Hayea 
was  prior  to  the  execution  of  the  will,  which 
was  in  1908,  and  the  execiition  of  the  codicil 
reafirmiiw  aad  confirming  the  will,  which  was 
in  1907.  Now,  if  that  was  an  advancement,  I 
86A.-«4 


charge  yon  tbst  it  was  wiped  oat  by  the  execu- 
tion of  the  will  and  codicil  as  it  stands,  and  to 
that  rnliog  I  note  the  exception  of  the  appelleea 

"Appellees'   exception   noted. 

"That  wipes  it  out  gentlemen.  If  it  was  a 
loan,  it  didn't  make  any  difference.  There  ia 
the  whole  thing  just  as  clearly  as  I  can  put  it 
to  you." 

There  was  error  In  this  statement,  in  fact, 
because  it  did  not  clearly  state  that  only 
$500  was  advanced  prior  to  the  execution  of 
the  will,  and  that  $20,000  was  advanced  after 
the  execution  of  the  will  and  prior  to  the 
execution  of  the  codicil.  However,  this  lack 
of  clearness  of  statement  is  not  very  ma- 
terial under  ttie  circumstances,  although  It 
may  have  misled  the  Jury,  because,  if  it 
were  the  law  that  the  execution  of  the  codi- 
cil had  been  effectual  in  law  to  wipe  out  the 
prior  advancement  and  set  up  the  legacy 
thereby  adeemed  or  satisfied,  it  appears 
that  the  codicil  was  executed  in  1907,  after 
the  various  sums'  amounting  to  $20,500  had 
all  been  paid  to  the  appellant.  But  we  do 
not  find  the  law  to  be  as  claimed  by  the  ap- 
pellant, and  as  charged  by  the  court  et  nisi 
pilus  as  above  set  forth. 

[4,  S]  It  must  not  be  forgotten  that  the 
first  payment  of  $600  by  Mrs.  Welling  to  her 
daughter,  the  appellant,  was  made  January 
13,  1903;  that  the  will  bears  date  and  was 
executed  November  20,  1903;  that  the  ad- 
vancement receipt  bears  date  November  30, 
1904,  and  was  executed  and  delivered  Fet>- 
ruary  7,  1905,  and  shows  the  dates  of  the 
several  payments  to  have  been  January  13, 
1903,  March  21,  1004,  April  26,  1904,  No- 
vember 15,  1904;  and  that  the  codicil  was' 
executed  February  2,  1907.  It  thus  appears 
that  the  appellant  on  February  7,  1905,  ac- 
knowledged the  receipt  of  the  various  sums, 
aggregating  $20,500,  as  advances  from  her 
mother  out  of  her  expectation,  etc.,  to  be 
deducted,  with  interest  at  4  per  cent,  etc., 
as  already  set  forth,  and  that  Mrs.  Hayes 
after  the  date  of  the  will  agrees  to  treat  the 
original  $500  as  an  advance  or  advancement 
like  the  other  sums  advanced  after  the  date 
of  the  wilL  The  sole  question  of  law  on  this 
branch  of  the  case  is:  What  is  the  efTect  of 
the  codldl  upon  these  advancements?  The 
appellant's  contention  is  that,  although  an 
advancement  made  by  parent  to  child  after 
the  execution  of  a  will  is  treated  like  an 
advancement  in  case  of  intestacy  and  de- 
ducted from  the  child's  share  of  the  estate, 
yet,  if  a,  codicil  is  later  executed  which  re- 
publishes the  will  without  mentioning  the 
advancement,  its  effect  is  to  convert  the  ad- 
vancement into  an  absolute  gift  for  which 
the  child  need  not  account.  Upon  a  careful 
examination  of  the  authorities  upon  this 
point  we  find  that  the  overwhelming  weight 
of  authority  is. contrary  to  this  contention. 
The  principal  case  cited  by  the  appellant's 
counsel  in  support  of  his  position  ia  that  of 
Bowron  v.  Kent,  190  N.  Y.  422,  83  N.  E.  472 ; 
but  this  case  is  not  an  authority  in  support 
of  the  appellant's  position.  '  The  facts  there 
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were  that  testatrix,  on  the  deatb  of  her  hus- 
band, to  prevent  a  contest  of  her  husband's 
will  by  his  niece,  set  aside  a  trust  fund  for 
the  use  of  the  niece  during  the  life  of  tes- 
tatrix, remainder  to  the  Issue  of  the  niece 
if  she  died  before  the  testatrix,  or  to  the 
niece  if  she  survived.  The  trust  declared 
that  the  fund  should  be  treated  as  an  ad- 
vance on  account  of  any  share  the  niece 
should  acquire  in  testatrix's  estate.  Testa- 
trix thereafter  made  a  will  by  which  iu  the 
fifth  clause  she  bequeathed  one-fifth  of  her 
residuary  estate  to  a  class,  of  which  the 
niece  was  one;  the  trustees  under  the  will 
being  required  to  invest  the  same  and  pay 
the  income  to  the  class  during  their  respec- 
tive lives,  and  on  the  death  of  any  one  to 
transfer  his  share  absolutely  to  his  issue. 
It  was  held  that,  as  no  advancement  pre- 
viously made  to  the  niece  could  be  deducted 
from  the  interest  of  the  niece  aa  given  by  the 
will  without  seriously  Impairing,  if  not  de- 
stroying, the  whole  scheme  of  the  testatrix 
In  creating  the  trust,  such  interest  under 
this  provision  of  the  will  was  not  subject  to 
deduction  by  reason  of  the  advancement. 
And  as  to  a  further  provision  of  the  will 
whereby  the  said  Sara  H.  Kent  had  become 
entitled  to  a  certain  distributive  share  on  the 
death  of  her  mother  it  wa&  evident  that, 
the  testatrix  having  made  her  will  long  after 
the  advancement  agreement,  making  no  ref- 
erence to  any  deduction  on  account  thereof 
from  any  share  of  her  estate,  and  allowing 
the  same  to  stand  unaltered  for  several 
years,  after  It  became  evident  that  Mrs. 
Kent  would  be  entitled  to  a  substantial  share 
under  the  residuary  danse,  it  was  the  evi- 
dent Intention  of  the  testatrix  that  Mrs. 
Kent  should  take  under  the  wlU  without 
deduction  for  advancement.  The  case  is 
authority  only  for  the  general  proposition 
that,  where  a  parent  or  one  standing  In  loco 
parentis',  having  made  advancements  to  the 
child,  afterwards  makes  a  will  disposing 
of  his  whole  estate  without  provision  for 
deduction  of  advancements,  such  advance- 
ments will  no  longer  be  regarded  as  ad- 
vancements, and  win  not  be  deducted  from 
the  share  bequeathed  by  the  will.  This  la 
a  familiar  doctrine,  well  supported  by  au- 
thority, and  many  cases  in  support  thereof 
are  discussed  in  the  opinion. 

On  the  other  hand,  the  great  weight  of 
authority  is  to  the  effect  that:  (1)  An  ad- 
vancement after  a  will  is  made  to  a  child 
Is  either  a  complete  or  a  pro  tanto  satisfac- 
tion of  a  bequest  even  of  residue  (Mrs.  Hayes 
was  a  residuary  legatee  under  her  mother's 
Mil) ;  (2)  that  after  such  a  pro  tanto  satis- 
faction of  a  residuary  bequest  the  obligation 
•of  the  person  advanced  to  account  for  the 
advancement  upon  distribution  is  not  affect- 
ed by  the  subsequent  execution  of  a, codicil 
republishing  the  wiU. 

in  Re  Weiss,  39  Misc.  Rep.  71,  78  N.  T. 
Snpp.  877  (1902),  the  case  holds  that,  where 
a  parent  gives  a  legacy  to  a  child  without 


stating  any  particular  purpose,  it  Is  regarded 
as  a  portion,  and,  if  an  advancement  Is 
made  later,  sntdi  advancemott  Is  a  satisfiic- 
tion  either  pro  tanto  or  in  fnlL  If  the  tes- 
tatrix, after  giving  a  legacy  to  a  child,  makes 
an  advancement  to  him,  sncb  payment 
amounts  to  a  satisfaction. 

"This  rule  is  based  upon  a  presmnptloB 
agauist  double  portion! ;  that  is,  a  preaamption 
adopted  by  courts  of  equity  that  a  parent,  ow- 
ing a  common  duty  to  all  Ms  children,  could 
not  have  intended  to  distribute  his  estate  un- 
equally among  them,  and  to  favor  one  at  the 
expense  of  the  others.  •  •  •  Taking  the  will 
as  a  whole,  it  is  saturated  with  a  purpose  and 
wish,  plainly  in  the  mind  of  the  testatrix,  of 
treating  her  children  with  absolute  equality." 

Xn  Paine  y.  Parsons,  14  Pick.  (Ifass.)  818, 

testator  made  a  wUl  In  1818  giving  ?288  to 
his  daughter  Sally.  At  her  marriage  in  1822 
he  gave  her  approximately  $200.  In  1830 
the  testator  made  a  codldl  to  bis  will  tn 
which  he  said: 

"I  further  give  to  my  daughter  Sally  •  •  • 
$100,  •  •  *  and  to  my  daughter  Bliiabetfa, 
•  *  *  in  addition  to  what  I  have  before  giv- 
en them,"  etc 

It  was  held  that  the  rale  was  well  settled 
that  an  advancement  of  money  and  goods  to 
a  child  is  presumed  to  be  an  ademption  or 
satisfaction  of  a  legacy  in  a  previous  will. 

"The  general  rule  is  not  much  contested  in 
the  present  case ;  but  it  is  insisted  that  such  a 
presumption  is  rebutted  by  the  fact  that  the 
testator,  after  the  marriage  of  his  daughter,  and 
after  the  delivery  of  the  money  and  goods, 
made  a  codicil  operating  by  way  of  republica- 
tion of  bis  will,  by  which  he  gave  the  same 
daughter  $100  in  addition  to  what  he  had  be- 
fore riven  her.  But  the  court  are  of  opinion 
that  the  republication  of  the  will  by  the  codieU 
did  not  rebut  the  presumption  of  ademption 
and  satisfaction  of  the  legacy  given  by  the  wiU, 
or  change  the  general  rule." 

,  E>om  these  two  cases  It  follows  that  au 
advancetuenli  may  operate  as  a  pro  tanto 
satisfaction  of  a  geneial  legacy;  and  to  tho 
same  eflfect  see  Nail  v.  Wright's  Ex'rs,  80  S. 
W.  1120,  26  Ky.  Law  Rep.  253;  Ware  v.  Peo- 
ple, 19  111.  App.  (19  Bradw.)  196. 

In  the  case  of  Nail  v.  Wright's  Ex'rs,  su- 
pra. It  was  held  that,  where  the  plain  lan- 
guage of  a  wUl  showed  that  the  testator  in- 
tended his  children  to  share  equally  in  his  es- 
tate, the  will  will  be  so  construed,  if  possible. 
So,  althongfh  it  provide  that  advancements 
made  to  children  are  not  to  he  <diarged  to 
them,  this  wiU  be  construed  to  relate  only  to 
advancements  made  prior  to  the  execution 
of  the  will.  The  dominant  Idea  of  the  will 
was  equality  among  the  three  children,  and, 
although  a  will  Is  to  be  construed  with  ref- 
erence to  the  death  of  the  testator,  the  In- 
tention is  the  most  important  factor.  The 
case  further  holds  that,  even  if  the  will  ex- 
onerates legatees  from  accounting  for  ad- 
vancements, yet  If  the  scheme  of  the  will  Is 
equality,  they  may  be  charged  with  later  ad- 
vancepients. 

[I]  It  is  plain  that,  if  advancements  are 
made  after  tlie  execution  of  a  will,  without 
more,  they  will  be  deducted  fr«n  the  child's 
distribvttive  shaire  of  the  esti|te.    Ifonteflore 
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T.  OnedaUa,  1  De  G.  F.  *  J.  93  (1859) ;  Meln- 
ertaagen  v.  Walters,  L.  B.  7  Ob.  670  (1872) ; 
In  re  Weiss,  39  Misc.  Rep.  71,  78  N.  T.  Supp. 
877,  anpra;  Paine  ▼.  Paraons.  14  Pick. 
(Mass.)  318,  supra ;  NaU  T.  Wright,  80  S.  W. 
1120,  26  Ky.  Law  Bep.  .263,  snpra ;  Ware  v. 
People,  19  111.  App.  (19  Bradw.)  196.  supra : 
Trammel  y.  Trammel,.  148  Ind.  487,  47  N.  B. 
02B;  2  Jarraan,  WQIb,  pp.  1160-1162.  And  see 
Outbrle  y.  Turner's  Bx'rs,  14  Ky.  Law  Bep. 
336 ;  Palmer's  Six'r  y.  Tomer,  4  Ky.  Law  B^. 
534. 

The  leading  case  upon  ttds  point  Is  Monte- 
flore  y.  QnedalU,  1  De  O.  F.  &  J.  03.  Testa- 
tae  proylded  that  X  staonld  recelye  a  legacy 
of  £8,000.  residue  equally  to  testator's  chil- 
dren X,  Y,  and  Z.  Thereafter  testator  ad- 
yanoed  £2,000  to  X.  The  court  states  the 
first  question  to  be  whether,  K  there  bad  heen 
no  legacy  of  a  specific  amount  glvoi  by  the 
wiD,  there  could  be  an  ademption  pro  tanto 
of  the  (me-third  residue  bequeathed  to  the 
legatee.     The  Ix)rd   Obanoelloi  says: 

"It  baa  been  said  tbat  neitber  can  there  be 
an  ademption  where  a  testamentary  gift  is  of 
the  residue  of  the  testator's  personal  property, 
nor  can  sncb  testamentary  gift  operate  as  a 
satisfaction  of  a  covenant  to  make  a  provision 
to  a  given  amonnt  for  a  child.  This  position 
rests  on  no  principle,  and,  if  strictly  acted  upon, 
would  produce  great  Injustice.  The  doctrine 
of  ademption  has  been  established  for  the  pur- 
pose of  carrying  into  effect  the  intention  of 
fathers  of  famihes  in  providing  for'  their  chil- 
dreuj  and  of  preventing  particular  children  from 
obtaining  double  portions,  contrary  to  such  in- 
tention. The  only  reason  for  the  exception 
when  the  testamentary  rift  Is  of  a  residue  la 
tbat  a  residue  is  uncertain,  and  may  be  worth- 
less. *  *  *  But  if  a  testator,  after  directing 
his  executors  to  pay  debts,  funeral  exi>ense8, 
and  legacies,  goes  on  to  say,  'And  whereas  I 


wish  all  the  residue  of  my  personal  property  to 
be  eqnaUy  divided  among  my  three  children,  I 
direct  that  each  of  them  shall  receive  one-tfair^ 


of  the  said  residue/  and  afterwards,  between 
the  making  of  bis  will  and  his  death,  he  advanc- 
es £5,000  to  a  daughter  on  her  marriage,  or  to 
a  son  to  purchase  a  commission  in  the  army, 
can  there  be  any  doubt  that  be  meant  this  sum 
to  be  deducted  from  the  one-third  of  the  residue 
coming  to  the  daughter  or  the  son?  While  it 
was  strangely  supposed  tbat  there  could  not  be 
ademption  pro  tanto  there  might  be  some  color 
for  giving  weight  to  the  argument  arising  from 
the  alleged  uncertainty  of  the  amount  of  a  res- 
idue. But  after  the  decision  of  Pym  v.  Lock- 
yer  [citing]  establishing  tbat  there  may  be 
ademption  pro  tanto,  the  cases  relied  upon  to 
show  that  there  is  a  distinction  on  this  subject 
between  a  bequest  of  a  specific  amount  and  the 
bequest  of  a  residne  are  left  without  any  rea- 
sonable support" 

The  court  therefore  decides  tbat  there  can 
be  an  ademption  of  a  residue,  and,  further, 
that  such  adeacnptlon  ought  to  rdate  to  a  resi- 
due rather  than  to  a  specific  legacy. 

la  Meilnertiiagen  v.  Walters,  L.  B.  7  Cb. 
670,  supra,  following  Monteflore  y.  Guedalla, 
It  was  said  by  James,  L.  J.: 

"The  principle  is  that  it  must  be  presumed 
that  a  father  intends  equality  between  the  chil- 
dren; and,  if  he  leaves  the  residue  to  the  chil- 
dren, and  afterwards  makes  an  advance  to  one 
of  the  children,  the  general  rule  is  thnt  such  ad- 
vance must  be  brought  into  hotchpot,  so  that 
the  disposition  of  bis  fortune  by  whidi  h*  in- 


tended to  produce  equality  among  the  children 

may  not  be  altered." 

[7]  The  fact  that  Mrs.  Hayes  was  a  resid- 
uary legatee,  therefore,  does  not  prevent  the 
application  of  the  doctrine  of  ademption  or 
satisfaction  pro  tanto  by  a  subsequent  ad- 
vancement The  old  law  was  otherwise,  be- 
ing that  a  bequest  or  devise  of  residue  was 
not  subject  to  deduction  because  of  an  ad- 
vancement by  way  of  portion.  Farnham  v. 
Phillips,  2  Atk,  214  (1741).  The  contrary  is 
now  everywhere  well  settled — that  a  bequest 
of  residue  Is  subject  to  deduction  for  ad- 
vancements. Monteflore  v.  Guedalla,  1  De  G. 
F.  ft  J.  03 ;  Melnertzagen  v.  Walters,  L.  Bv  7 
Oh.  670;  Scfaofleld  v.  Heap,  27  Beay.  93 ;  Beck- 
ton  y.  Barton,  27  Beav.  99;  Stevenson  v.  Mas- 
son,  L.  B.  17  m.  78 ;  Van  Houten  v.  Post,  32 
N.  3.  Eq.  709;  Re  Estate  of  Elizabeth  Turfler, 
1  Misc.  Bep.  58,  23  N.  T.  Supp.  135 ;  Gray  v. 
Bailey,  42  Ind.  849 ;  Carmlchael  y.  Lathrop, 
108  Mich.  473,  66  N.  W.  350,  32  L.  R.  A,  232 ; 
13  Halsbury's  Laws  of  England,  133;  Theo- 
bald, Wills  (7th  Ed.)  767 ;  1  UnderhlU,  Wills, 
597,  f  445 ;    Bood,  WUls,  {  731. 

A  legacy  adeemed  by  an  advancement  Is 
not  revived  by  a  codldl  which  merely  re- 
publishes the  will.  The  law  is  well-nigh  uni- 
versal that  any  legacy,  whether  of  residue 
or  otherwise,  which  has  been  satisfied  in  full 
or  pro  tanto  by  making  an  advancement,  will 
not  be  revived  by  a  codicil  which  merely  re- 
publishes the  wlU.  Such  has  been  the  settled 
law  since  the  case  of  Izard  v.  Hurst,  1 
Preem.  223  (IfiOS) ,  where  the  court  said  that: 

"Where  a  legacy  was  given  to  a  child,  who 
afterwards  upon  marriage  or  otherwise  had 'the 
like  or  a  greater  sum,  it  should  be  intended  in 
satisfaction  <rf  the  legacy,  unless  the  testator 
should  declare'  his  intent  to  be  otherwise ;  and 
it  was  said  the  words  of  ratifying  and  confirm- 
ing do  not  alter  the  case,  though  they  amount 
to  a  new  publication,  being  only  words  of 
form,  and  declare  nothing  of  the  testator's  in- 
tent in  this  matter." 

To  the  same  effect  are  Drlnfcwater  y.  ral- 
coner,.  2  Vesey,  Sr.,  623  (1756);  Monck  y. 
Monck,  1  BoU  &  B.,  298;  Powys  v.  Mansfield, 
8  Myl.  &  O.  859;  Montague  v.  Montague,  1& 
Beav.  565 ;  Booker  y.  AUen,  2  Buss,  ft  M.  270; 
Hopwood  V.  Hopwood,  L.  B.  7  H.  c£  I*  728, 
739,  747;  Be  Warrai,  6  Newfoundland,  112; 
Tanton  v.  Keller,  167  111.  128,  47  N.  B.  376,. 
affirming  61  lU.  App;  625;  Harvard  Unitariait 
.Society  y.  Tufto,  151  Mass.  76,  23  K  E.  1006, 
7  L.  B.  A.  390;  Paine  v.  Parsons,  14  Pick. 
(Mass.)  818;  Ware  v.  People,  19  111.  App.  (19 
Bradw.)  106;  Langdon  v.  Astor,  16  N.  T.  9, 
57;  Howze  y.  Mallett,  57  N.  0.  194,  196;  Al- 
aop'n  Appeal,  9  Pa.  Sc  374,  887 ;  WllUams  v. 
Nett,  52  Pa.  St.  826;  LouisvlUe,  etc.,  Oo.  v. 
Southern,  etc.,  Seminary,  148  Ky.  711,  147 
S.  W.  431.  1  ijDderhlll,  Wills,  298;  Page, 
WUlB,  {  806;  Bood,  WUls,  887. 

Thus  in  Monck  v.  Monck,  1  Ball  ft  B.  298,. 
the  testator  made  a  wUl  by  which  X.  was 
to  receive  £6,000.  The  testator  later  paid 
him  £0^000,  and  still  later  made  oodlcU  in 
which  be  said: 
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"I  do  hereby  mtitr  and  confirm  in  «&  le- 
spects"  the  said  will. 

It  traB  held  that  X  could  not  have  bis 
£5,000  over  again,  the  Lord  Ohancellor  say- 
ing, at  page  306 : 

"This  amounts  to  a  republication  to  some  pur- 
poses I  do  admit ;  such  aa  to  pass  after  pur- 
chased lands,  and  makes  the  will  speak  from 
the  date  of  the  codicil ;  but  I  ilever  knew  it  to 
-set  up  a  revoked  or  an  adeemed  legacy." 

In  Powys  V.  Mansfield,  3  MyL  ft  0.  359, 
3T6,  the  Lord  Caiancellor  said: 

"It  is  very  true  that  a  codicil  republishing 
a  will  makes  the  will  speak  as  from  its  own 
date  for  the  purpose  of  passing  after-purchased 
lands,  but  not  for  the  purpose  of  reviving  a  leg- 
acy revoked,  adeemed,  or  satisfied.  The  codi- 
cil can  only  act  upon  the  will  as  it  existed,  at 
the  time;  and  at  the  time  the  legacy  revoked, 
adeemed,  or  satisfied  formed  no  part  of  it.  Any 
other  rule  would  make  a  codicil  merely  repub- 
lishing a  will  operate  as  a  new  bequest.    ♦    •    •  " 

In  Harvard  Unitarian  Society  v.  Tufts,  161 
Mass.  76,  79,  23  N.  E.  1006,  1007,  7  L.  B.  A, 
390,  It  was  said  by  Holmes,  J.: 

"The  republication  of  the  will  by  the  codicil 
does  not  change  or  enlarge  the  meaning  of  the 
words  of  the  will,  on  which  the  plaintiff  must 
rely  in  order  to  recover  the  legacy.  It  follows 
that  the  legacy  was  adeemed  by  the  sale  of  the 
stock." 

In  Paine  v.  Parsons,  14  Pick.  (Mass.)  818, 
it  was  held  that  the  r^ublication  at  the  will 
by  a  codlcU  did  not  rebut  the  presumption  of 
satisfaction  of  a  legacy  by  an  advancement 
And  to  the  same  effect  are  all  of  the  ottier 
cases  above  cited. 

In  view  of  these  authorities,  wltb  which  we 
find  no  reason  to  disagree,  we  are  ot  the 
opinlcHi  that  the  advancements  to  Mrs.  Hayes 
were  an  ademption  or  satisfaction  pro  tanto 
of  the  residuary  bequest  to  her  in  her  moth- 
er's will,  and  that  the  codicil  ot  February  2, 
1907,  bad  no  effect  to  set  up  the  portion  of 
the  residuary  bequest  which  had  been  pre- 
viously adeemed  or  satisfied.  The  citations 
of  authority  made  by  counsel  for  the  appel- 
lant upon  this  point  of  the  case  do  not  sup- 
port her  contention.  The  case  <rf  In  re 
Scott  [1903]  1  Gh.  1,  finds  the  moneys  to  have 
been  itaid  as  a  gift,  and  not  as  an  advance- 
ment on  the  facts  of  the  case.  In  Bird's 
Estate,  132  Pa.  164, 19  Atl.  32,  where  the  tes- 
tator bequeathed  legacies  to  the  guardian  of 
two  of  his  children,  who  were  minors  at  the 
date  of  the  will,  bo  be  expended  for  their  edu- 
cation, and  afterwards  during  his  lifetime 
paid  for  their  education,  and  died  after  they 
became  of  age  without  having  changed  his 
will.  It  was  held  that  his  payments  for  edu- 
cation did  not  adeem  the  bequests,  and  that 
the  children  were  entitled  to  receive  the  sums 
bequeathed  after  his  death.  The  case  is  no 
authority  for  the  position  that  the  codicils 
made  by  the  testator  revived  an  adeemed 
legacy.  In  Kood  on  Wills,  g  397,  note  16,  cit- 
ed on  behalf  of  the  appellant,  the  text  of 
the  very  section  cited  says,  "Re-execution  la 
generally  held  not  to  renew  gifts,  that  had 
been  adeemed  or  satisfied,"  and  among  other 
cases  cites  Faine  v.  Parsons,  14  Pick.  (Mass.) 


318,  supra,  Howze  ▼.  Uallett,  57  N.  O.  194, 
supra,  and  Powys  v.  Mansfield,  3  MyL  ft  Ow 
359,    377,   supra. 

Again,  Mr.  Hayes  cites  40  Oyc.  1017,  to  the 
effect  that  "the  doctrine  of  ademption  by  sat- 
isfaction Is  generally  considered  to  be  not 
applicable  to  residuary  gifts,"  but  the  note 
to  that  section  cites  Mmiteflore  t.  Gnedalla, 
1  De  O.  F.  ft  J.  93,  supra,  which  Is  a  leading 
case  showing  the  contrary,  and  omits  to  dte 
the  large  number  of  cases  heretofore  referred 
to  where  the  modem  doctrine  is  established. 
In  Davis  v.  Whlttaker,  38  Ark.  435,  the 
court  found  tliat  the  evidence  showed  a  gift, 
and  not  an  advancement,  and  the  statements 
of  the  opinloQ  upon  the  point  here  under  din- 
eusslon  are  obiter  dictum  and  contrary  to  the 
later  authorities.  In  WlUlams  on  Ex'rs,  p. 
*1196,  It  Is  said: 

"It  vras  formerly  considered  that  where  the 
bequest  to  the  child  is  of  a  residue  or  part  of 
a  residue,  the  subsequent  advance  cannot  oper- 
ate as  an  ademption.  *  •  •  But  a  contrary 
doctrine  is  now  fnily  established." 

And  In  support  of  the  last  statement  be 
cites  Montefiore  ▼.  Guedalla,  supra,  and  a 
number  of  other  cases  above  dted.  M'r. 
Hayes  refers  to  Olark  v.  Kingsley,  37  Hun, 
246,  as  if  It  were  In  bte  favor,  yet  the  opin- 
ion In  that  case,  on  page  248,  says: 

"It  has  been  many  times  held  that  a  republi- 
cation of  a  will  by  the  execution  of  a  codlcQ 
does  not  revive  a  legacy  paid  in  whole  or  in 
part  between  the  date  of  the  will  and  the  date 
of  the  codicil.  The  effect  of  a  new  will  ia 
quite  different  from  the  effect  of  a  codicil.  A 
codicil  reaffirms  the  prior  will  so  far  as  they 
are  not  inconsistent,  while  a  new  will  revokes 
the  whole  of  the  prior  will." 

Counsel  for  appellant  also  refers  to  1 
Jarm.  on  Wills  (6th  Ed.),  apparently  quoting 
words  which  we  do  not  find,  tliere  l>eing  no 
page  given  for  the  citation;  but  in  tbls 
work,  at  pages  202,  203,  we  find  this: 

"So  it  has  been  repeatedly  held  that  a  legacy 
to  a  child  which  has  been  adeemed  or  satisfied 
by  a  subsequent  advancement  to  the  legatee  is 
not  revived  by  a  constructive  republication  of 
the  will  by  means  of  a  codicil ;  such  codicil  not 
indicating  an  intention  to  revive  the  legacy, 
though  containing  an  express  confirmation  of  the 
will  in  the  usual  general  terms.  *  *  *  It 
is  very  true  that  a  codicil  republishing  a  wQI 
makes  the  will  apeak  as  from  its  own  date  for 
the  purpose  of  passing  after-purchased  lands, 
but  not  tor  the  purpose  of  reviving  a  legacy, 
revoked,  adeemed,  or  satisfied.  The  oodicircaii 
only  act  upon  the  will  as  it  existed  at  the  time  ; 
and  at  the  time  the  legacy  revoked,  adeemed,  or 
satisfied  formed  no  part  of  it" — citing  Powys  v. 
Mansfield,  supra,  and  Hopwood  v.  Hopwood, 
supra. 

Such  is  the  character  of  the  citations  upon 
which  counsel  for  the  appellant  se^  to  sup- 
port their  contention.  The  other  cases  dted 
by  them  are  either  not  In  point  or  are  based 
upon  old  authority  which  has  been  entlrtiy 
swept  away  by  the  current  of  mod«n  deci- 
sion. 

[I]  Again,  Mr.  Hayes  In  bis  8on>l«i>>ental 
brief,  after  concluding  his  discussion  of  the 
law  as  set  forth  In  the  above  cases  and  cita- 
tions from  text-booka^  makes  the  further 
dalm  that: 


Digitized  by 


Google 


B.X^ 


BATES  ▼.  WBSiAJNa 


868 


"The  Bkode  Iriand  atattate  of  wills  seems  tp 
■et  at  rwt,  for  this  state  at  least,  the  question 
as  to  the  effect  of  the  re-«xecutioD  of  a  will  by 
a  codicil,  for  it  makes  it  for  all  purposes  equiv- 
alent to  the  makioK  of  a  new  wiU." 

And  he  Quotes  chapter  2S4,  Qeneral  Laws 
B.  I.   1909,  as  follows: 

"Sec  1.  As  used  in  this  chapter,  the  word 
•wiU' shall  extend    •    •    •    toacodlcU.    •    •    ♦ 

"Sec.  6.  Every  will  shall  be  construed,  with 
reference  to  the  real  estate  and  personal  es- 
tate comprised  in  it,  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  eontrai7  inten- 
tion shall  expready  appear  by  the  wiU." 

Section  18  leqnires  that  tlie  wlU  sliall  be 
eigned  by  the  testator  or  some  on»  in  his 
presence  at  his  direction  In  the  presence  of 
two  witnesses.  Mr.  Hayes  contents  Mtnimif 
In  tala  brief  with  this  bald  statement,  and 
cites  no  authorities  In  support  of  his  position. 
If  we  understand  his  position,  it  is  this: 
That,  Inasmuch  as  the  statute  says  a  will 
shall  "qpeak  and  take  effect  as  If  It  bad  been 
executed  Immediately  before  tbe  death  of  the 
testator,"  the  whole  doctrine  of  ademption  or 
satisfaction  of  legacies  by  advancements  is 
wiped  out,  since  now,  under  tbJs  statute, 
every  will  is  a  "new"  will;  consequently,  un- 
less express  provision  Is  made  in  the  will 
with  regard  to  charging  advancements  made 
by  the  testator  in  his  lifetime  against  lega- 
cies or  bequests,  all  such  advancements  are 
deemed  to  be  converted  into  gifts  by  the  wlU. 
We  find  no  ground  for  any  such  construction 
nor  has  any  case  been  brought  to  our  at- 
tention where  any  such  effect  has  been  given 
to  this  section  of  the  Wills  Act 

The  portions  of  oux  statute  (Qen.  Laws 
1909,  c.  254)  above  referred  to  axe  copied  ver^ 
batlm  from  the  English  Wills  Act.  7  Wm.  IV 
4  1  Vict  c,  XXVI ;  77  Stat  at  Large  (Eng.) 
c.  XXVI,  p.  80.(1837).  The  sections  compare 
as  follows: 


Knsllsb  WlU*  Aot 

"Section  I.  •  •  • 
Tbe  words  and  exprea- 
■lons  berelnafter  mea- 
tloned  •  •  •  ibkll  m 
this  act  •  *  *  be  In- 
terpreted     as      follows: 

•  •  •  The  word  'wlH' 
ahall  extend  to  a  testa- 
ment, and  to  a  codletl. 
and  to  an  appointment 
by  wlU  or  b7  writing  In 
tbe  nature  of  a  will  in 
exercise     ot     a     power. 

•  •    « 

"Section  xxnr.  •  •  • 

Erery  wlU  sball  be  con- 
strued, wltb  reference  to 
tbe  real  estate  and  per- 
sonal estate  oomprised 
in  it,  to  speak  and  take 
effect  aa  it  It  bad  been 
executed  immediately  be- 
fore tke  death  of  tbe  tes- 
tator, aniess  a  oontrary 
intention  shall  appear  by 
Hie  WlU." 


Law*  of  R.   L,  ckmter 
t64. 

"Section  1.  As  used  In 
this  chapter,  tbe  word 
'will'  Bball  extend  to  a 
testament  and  to  a  codi- 
cil and  to  an  appoint- 
ment by  win,  or  by  writ- 
ing In  tbe  nature  of  a 
will,  in  exercise  of  a 
power.    •    •    • 


"Seotlon  «.  •  •  • 
Bvery  will  sball  be  con- 
strued, wltb  reference  to 
the  real  estate  and  per- 
sonal estate  comprised 
In  it,  to  apeak  and  take 
effect  as  If  It  bad  been 
executed  immediately  be- 
fore tbe  deatb  of  tbe  tes- 
tator, unless  a  contrary 
intention  shall  expressly 
appear  by  tbe  will." 


Case  after  case  has  been  decided  In  Eng- 
land since  the  Wills  Act  of  1837  all  h<^dlng 
that  the  doctrine  of  ademption,  or  satlsfae- 


tion  of  legadea  1^  subaeqnent  advancements, 
Is  in  full  force;  and  it  la  nowhere  suggested 
that  this  doctrine  has  been  in  any  wise  af- 
fected by  the  sections  of  the  Wills  Act  above 
quoted,  nor  by  any  other  sections  of  the  Wills 
Act  Pym  T.  Lo<*yer,  5  Myl.  ft  Cr.  29  (1840) ; 
Montague  t.  Montague,  IS  Beav.  S66  (1852) ; 
Schofleld  V.  Heap,  27  Beav.  93  (1858) ;  Monte- 
flore  ▼.  Ouedalla,  1  De  6.  F.  &  J.  93  (1859); 
Beckton  v.  Barton,  27  Beav.  99  (1869) :  Wat- 
son y.  Watson,  38  Bear.  674  (18is4) ;  Steven- 
son v.  MasBon,  L.  K.  IT  Bq.  78  (1873-1874); 
Meinertzagen  v.  Walters^  L,  K.  7  Ch.  App. 
670  a872):  Lighten  v.  Lelghton,  L.  B.  18 
Eq.  46S  (1872) ;  Lacon  v.  Lacon,  [1891]  2  Ch. 
482;  In  re  Beddington,  [1900]  1  CTh.  771;  In 
le  Fumess,  [1901]  2  Ch.  846;  In  re  Scott 
[1903]  1  Ch.  1;  In  re  Peel's  Settlement  [1911] 
2  Ch.  168. 

[I]  In  only  two  of  tliese  cases  has  section 
24  of  the  English  Wills  Act  been  referred  to 
on  the  question  liere  under  discussion.  In  the 
last-cited  case  (In  re  Peel's  Settlement)  the 
Judge  expressly  said  that  in  bis  opinion,  sec- 
tion 24  had  no  application  to  the  question  of 
the  satisfaction  of  legacies ;  and  In  Lacon  ▼. 
Lacon,  during  the  course  of  the  argument, 
upon  the  question  of  ademption  of  a  part  of 
a  legacy,  Bowen,  L.  J.,  Interjected  this  ques- 
tion: 

"Bowen,  L.  J.:  If  It  was  supposed  that  the 
intention  of  the  person  in  loco  parentis  was 
formed  at  the  lime  he  made  his  will,  did  not  the 
provision  in  tbe  Wills  Act  which  makes  the 
will  speak  from  the  death  of  the  testator  effect 
the  presumption?" 

To  which  counsel  replied 

"Under  the  Wills  Act,  for  tbe  purpose  of  con- 
struing the  will  and  ascertaining  what  passes 
under  it,  it  is  to  be  read  as  if  it  bore  date  imme- 
diately before  the  death  of  the  testator;  but 
for  maay  purposes  the  date  of  the  will  must 
still  be  looked  at,  and  the  date  must  remain  un- 
altered. The  presumption  remains  unaltered 
because  the  ademption  is  outside  the  will.  *  *  *  " 

Since  this  question  a>  to  tbe  effect  of  sec- 
tion 24  of  the  Wills  Act  is  not  again  referred 
to,  and  is  not  discussed  in  any  of  the  opin^ 
ions.  It  is  apparent  that  it  was  considered  to 
have  no  application  to  the  question  of  ademp- 
tion, and  that  the  answer  of  counsel  was  sat- 
isfactory. It  is  quite  evident,  therefore,  that 
the  advancements  made  to  Mrs.  Hayes  by  her 
mother  and  acknowledged  by  tl>e  advance- 
ment receipt  signed  by  Mrs.  Hayes  February 
7,  1905,  to  the  amount  of  ?20,500,  "to  draw 
interest  at  fom-  (4%)  per  cent.,"  were,  under 
the  law  as  now  for  a  great  many  years  es- 
tablished, to  be  regarded  as  an  ademption  or 
satisfaction  of  the  residuary  bequest  to  Mrs. 
Hayes  pro  tanto,  and  that  the  oodldl  subse- 
quently executed  had  no  effect  to  set  up  that 
portion  of  tbe  residuary  bequest  so  adeemed. 
Counsel  for  the  appellees  have  In  their  brief 
contended  that  the  clause  agreeing  that  tbe 
advances  draw  Interest  Is  Inconsistent  with 
tbe  idea  of  advancement  and  is  evidotoe  of 
a  loan.  In  view  of  tbe  language  of  the  re- 
ceipt we  find  nothing  to  support  this  conten- 
tion.    It  may  be  admitted  that  "advance- 
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uients"  In  the  technical  sense  do  not  draw 
interest  where  no  such  agreement  Is  made, 
and  where  there  Is  no  evidence  of  such  in- 
tention on  the  part  of  the  testator  (see  Baker 
T.  Safe  Dep.  &  Tmst  Co.,  93  Md.  368,  376,  377, 
381,  48  AtL  920,  49  Atl.  623;  Garth  t.  Oarth, 
139  Mo.  456,  41  S.  W.  238;  Osgood  v.  Breed. 
17  Mass.  356;  but  it  is  expressly  said  in 
Baker  t.  Safe  Dep.  &  Trust  Co.,  supra,  that, 
where  the  testator  charged  Interest  on  cet^ 
tain  advances  for  the  purpose  of  equalizing 
the  advances  made  to  his  children,  the  in- 
terest stands  as  a  part  of  the  amount  to  be 
accounted  for  as  advancement.  Tiiere  is  evi- 
dence in  this  case  that  the  rate  of  4  per 
cent  was  fixed  both  upon  the  loans  to  Bren- 
ton  and  upon  the  advances  made  to  Mrs. 
Hayes  for  purposes  of  equalization.  As  Mrs. 
Hayes  by  her  receipt  agreed  to  the  charge  of 
4  per  cent,  interest,  we  see  no  reason  to  hold 
either  tliat  she  is  not  properly  chargeable 
with  Interest  acc-ording  to.  her  agreement,  or 
that  the  interest  charge  in  any  wise  modifies 
the  nature  of  the  agreement  as  to  the  sums, 
with  interest,  being  chargeable  to  lier  share 
of  the  estate  as  advancements. 

At  ttie  conclusion  of  the  testimony  the  Jury 
rendered  a  verdict  as  follows: 

"In  the  above-entitled  ease  the  jory  find: 

"(1)  That  the  appellant,  Emily  Wellmg 
Hayes,  was  not  at  the  time  of  the  death  of  said 
testatrix  indebted  to  her  for  moneys  loaned  by 
the  testatrix  in  her  lifetime  to  the  appellant, 
and  is  not  now  indebted  to  her  estate. 

"(2)  That  the  appellant,  Emily  Welling 
Hayes,  did  not,  by  her  husband  as  her  doly  au- 
thorized agent,  assent  to  the  retention  of  any 
shares  of  stock  of  the  O.  H.  Welling  Company 
by  the  executors. 

"And  by  direction  of  the  court  the  Jury  fur- 
ther find: 

"(3)  That  said  W.  Brenton  Wellmg  Is  not  in- 
del^ed  to  the  estate  of  the  testatrix  in  any 
sum  beyond  that  mentioned  in  the  account  ren- 
dered by  said  executors. 

"(4)  That  said  Richard  Welling  is  not  in- 
debted to  the  estate  of  said  testatrix. 

"(&)  That  an  account  was  stated  between  the 
testatrix  and  W.  Brenton  Welling  and  Bichard 
Wellin.?,  her  agents,  in  the  life  time  of  said  tes- 
tatrix." 

The  Jury  also  made  special  findings  as  fol- 
lows: 

"Special  Findings. 

"I.  Is  the  appellant,  Emily  W.  Hayes,  indebt- 
ed to  her  mother's  estate  for  a  loan  of  money 
made  to  her  by  her  mother  in  her  life  time?  If 
so,  to  what  amount?     She  is  not  indebted. 

''II.  Did  the  appellant,  Emily  W.  Hayes,  at 
the  meeting  of  March  30,  1900,  by  her  husband 
as  her  anthorized  agent,  agree  to  the  retention 
by  the  executors  of  any  shares  ot  the  Charles 
H.  Welling  Company?    No." 

A  motion  for  a  new  trial  by  the  appellees 
on  the  ground  that  the  verdict,  except  such 
part  thereof  as  was  found  by  direction  of 
the  court,  was  contrary  to  the  evidence  and 
the  weight  thereof  and  was  contrary  to  law, 
was  duly  filed  and  was  denied  after  a  hear- 
ing. The  appeUees  thereupon  filed  their  bill 
ot  excepttons. 

[It,  11]  With  regard  to  the  first  finding  of 
the  Jnry  in  the  verdict  aa  above  set  forth  bas- 
ed upon  the  first  special  finding,  that  the  ap- 


pellant was  not  Indebted  to  her  motber  fcr 
moneys  loaned,  as  already  intimated  abort. 
we  think  the  evidence  as  a  whole  warrant- 
ed the  Jury  in  so  finding.  Whatever  nay 
bav«  been  the  understanding  of  Mrs.  WeUing 
and  her  sons  at  the  times  when  the  varioos 
sums  were  advanced,  we  think  the  eTldenoe 
of  the  advancement  receipt  signed  by  Mis. 
Hayes  and  accepted  by  the  WelUngs  wa$ 
quite  suSicient  to  warrant  the  Jury  In  WiwUng 
that  the  sums  advanced,  amounting  to  $20.- 
600,  with  interest  at  4  per  cent,  even  if  orig- 
inally made  as  loans,  were  converted  into  ad- 
vancements by  the  aoqnlescenoe  of  tbe  testa- 
trlz.  With  regard  to  the  sum  of  $250  loaned 
to  Mr.  Hayes,  we  find  tliat  the  Jary  were  Jus- 
tified by  tlie  evidence  in  believing  tliat  this 
was  a  loan  to  Mr.  Hayes  for  which  be  was 
personally  responsible,  and  for  which  Mis. 
Hayes  never  became  liable  either  as  losn  » 
advancement 

With  regard  to  tbe  second  flnding  based 
upon  the  second  special  finding  that  Mis. 
Hayes  did  not  on  March  30,  1909,  by  ber  hus- 
band, as  her  agent  agree  to  the  retention  by 
the  executors  of  any  shares  ot  the  Charts  H. 
Welling  Company,  we  think  tl>e  evidence  as 
a  whole  was  sufficient  to  support  this  finding 
as  a  matter  of  fact.  But  in  view  of  tbe  na- 
ture of  the  obligation  of  Mrs.  Hayes  to  ac- 
count for  her  advancements  and  to  repay 
them  out  of  ber  share  of  the  residuary  estate, 
as  above  fully  discussed,  this  finrti-ng  vas 
quite  immateriaL  It  was  the  duty  of  tlie 
executors  for  their  own  security  and  for  the 
protection  of  the  other  legatees  under  the 
will  to  retain  such  portion  of  the  estate  otbr 
erwise  distributable  to  Mrs.  Hayes  as  would 
amply  secure  the  repayment  of  the  advance- 
ments to  her ;  so  that  her  agi^ment  to  such 
retention  was  not  necessary,  and  ber  refusal 
to  agree  to  it  was  immaterial. 

[12,  IS]  With  regard  to  the  three  findings 
by  direction  of  the  court,  as  above  set  forth, 
we  are  of  the  opinion  that  the  court  was  fully 
Justified  by  the  evidence  in  so  instructing  the 
Jury.    Although  Mr.  Hayes  has  suggested  in 
argument  repeatedly  that  Mr.  Brenttm  WeU- 
ing and  Mr.  Richard  Welling  had  charged 
their  mother,  acting  as  her  agents  and  at- 
torneys, with  various  large  sums  of  money 
which  were  largely  in  excess  of  the  value  of 
their  services  as  such  agents  and  attorneys. 
there  is  no  evidence  in  support  of  any  such 
Claims.    It  does  appear  in  evidence  that  their 
services  were  veiy  valuable  and  practical^ 
indispensable  to  ber;  that  they  managed  her 
estate,  which  was  heavily  mortgaged,   with 
care  and  fidelity  and  with  profit  to  her.  that 
they  carefully  accounted  to  ber  for  ail  their 
rec^pts  and  disbursements  and  charges  for 
services,  and  carefully  explained  to  her  a?l 
matters  involved,  and  that  she  fully  under- 
stood all  that  tbey  were  doing  and  am>roTed 
thereof,  and  of  th^r  allowanoes  and  (dtarges 
on  their  own  behalf  for  their  services.    Con- 
sidering the  amount  of  tbe  estate  and  the 
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nattire  of  H,  tbe  Incnmbnmcea,  and  all  the 
tine  and  care  necessary  In  the  prndent  man- 
agement thereof,  w«  find  nothing  In  the  evl- 
d^ce  or  on  the  face  of  the  accounts  to  war- 
rant ns  In  Baying  that  any  of  Cheir  charges 
'were  unreasonable  or.impr<q;>er.    There  is  no 
e'vldence  whatever  as  to  any  partlcnlar  sums 
charged  to  show  that  they  or  any  of  them 
■were  excessive  or  what  amounts  if  any  could 
liave  been  properly  charged.     The  elaborate 
account  drawn  np  by  Haskina  &  Sells,  and 
submitted  to  the  testatrix  many  months  be- 
fore Bhe  died,  which  was  fully  explained  to 
tier,  and  was  likewise  snbmltted  to  all  mem- 
l>er8  of  the  family,  and  to  which  no  objection 
was  ever  made  by  any  of  them  until  long 
after  Mrs.  Welllng's  death,  bears  upon  its 
face  ample  evidence  of  the  care  with  which 
it  was  drawn  up,  and  we  find  nothing  there- 
in which  Justifies  any  of  the  criticisms  of 
Mr.  Hayes.    While  it  is  tme  that  Mrs.  Well- 
ing was  an  old  lady*,  it  la  to  be  remembered 
tbat  she  had  been  familiar  with  the  details  of 
ber  estate  from  her  husband's  death  In  1882 
to  her  own  death  in  1906,  and  there  Is  noth- 
ing shown  as  to  her  condition  ot  mind  up  to 
tbe  time  of  her  death  to  warrant  the  infer- 
ence that  she  was  not  fully  capable  of  under- 
standing and  approving  the  accounts  as  8tat> 
«d,  as  the  evld«ice  showi  that  she  did.    We 
are  unable  to  see  what  the  Welling  Bros.,  as 
ber  agents  and  attorneys,  could  have  done, 
other  than  they  did,  to  keep  her  fully  posted 
as  to  bU  her  affairs,  and  there  is  ample  evi- 
dence of  fair  dealing  and  full  disclosure  on 
their  part  of  all  their  doings.    The  court  was 
amply  Justified  by  the  evidence  in  instruct- 
ing the  Jury  and  directing  them  to  find  that 
aald  W.  Brenton  Welling  was  not  indebted 
to  the  estate  of  the  testatrix  in  any  sum  be- 
yond that  mentioned  in  the  executors*  ac- 
count, that  said  Richard  Welling  was  not  in- 
debted to  the  estate,  and  that  an  account  was 
stated  between  the  testatrix  and  the  sons  as 
ber  agent  in  her  lifetime.    There  is  no  evi- 
dence upon  which  this  account  stated  could 
be  opened,  even  If  this  proceeding  were  ap- 
propriate for  that  purpose.     Since  the  ex- 
ceptions on  behalf  of  the  appellant,  Bmily 
Welling  Hayes,  relate  solely  to  the  three  in- 
structions of  the  court  to  the  Jury  embodied 
in  their  verdict  and  Just  discussed,  we  find 
no  merit  In  them  and  they  are  all  overruled. 
[14,11]  Numerous  specific  exceptions  were 
taken  during  the  progress  of  the  trial  on  be- 
half of  tlie  appeUees.    Some  of  them  are  now 
expressly  waived.    As  to  those  relied  upon, 
we  find  only  one  of  them  to  have  been  of  suf- 
ficient force  or  value  to  warrant  ^ctended 
consideration.    Nos.  8,  4,  6,  and  11,  relating 
to  admission  and  rejection  of  certain  evi- 
dence, show  no  prejudicial  error,  and  are 
overruled.    Nos.  14  and  15i  relating  to  a  cer- 
tain answer  and  certain  remarks  of"  appel- 
lant's counsel  in  the  progress  of  tiie  trial, 
while  they  show  inqtroper  conduct  on  his  port 
before  the  jury,  were  suffideaUy  commented 


upon  by  the  court  before  tlie  jury  at  the  time 
they  were  made  to  deprive  them  of  any  prej- 
udicial effect  upon  the  rights  of  the  appel- 
lee8<  These  exceptions  are  overruled.  Excep- 
tion Ko.  16  was  to  a  refusal  of  a  request  for 
an  instruction  directing  the  Jury  to  make  a 
certain  special  finding  with  regard  to  an 
agreement  on  bdalf  of  the  anwllant  relat- 
ing to  'ttie  giving  by  Mrs.  Hayes  of  a  promis- 
sory note  for  the  sum  of  $17,S00  paid  over  to 
her  for  the  purchase  of  the  house.  We  think 
the  refusal  was  proper  for  the  reason  that 
the  requested  Instruction  was  not  strictly  in 
accord  with  the  evidence,  and  for  the  further 
reason  that  tlte  question  of  fact  whether  this 
was  a  loan  or  an  advancement  was  before  the 
Jury  upon  aQ  the  evidence,  and  it  was  for 
the  jury  to  find  the  fact,  and  not  for  the 
court  to  instruct  them  as  asked.  l%ey  had 
already  been  properly  instructed  in  ttiis  re- 
gard, except  as  to  a  single  question  of  law, 
which  is  the  subject  of  exception  No.  17: 
therefore  exception  Na  16  is  overruled. 
Bxcq;>tion  No.  17  is  as  follows: 

"(17)  To  80  much  of  the  charge  of  said  jus- 
tioe  as  instructed  the  Jury  that,  if  certain  pay- 
ments to  the  appellant  constituted  an  advance- 
ment, 'it  was  wiped  out  by  the  execution  of  the 
will  and  codldl  as  it  stands,  and  to  that  ruling 
I  note  the  exception  of  the  appellees,*  as  ap- 
peata  on  page  1487  of  said  transcript'* 

We  tttlnk  this  exception  should  be  sustain- 
ed, in  accordance  with  our  extended  discus- 
sion above  of  the  question  here  involved, 
showing  that  this  instruction  as  a  matter  of 
law  was  erroneous. 

Exceptions  Nos.  18-22,  hoiclusive,  relate  to 
the  refusal  of  a  certain  request  to  charge  the 
Jury  on  behalf  of  the  appellees,  and  to  cer- 
tain portions  of  the  charge  as  given.  We 
have  carefully  examined  them  all,  and  find 
nothing  therein  which  constitutes  prejudicial 
error,  or  which  requires  discussion.  Exc^t- 
tions  Nos.  18-22,  inclusive,  are  an  overruled 

Exception  28  is  based  upon  the  denial  of 
the  appellees'  motion  for  a  new  trial.  Inas- 
mudi  as  we  have  found  that  the  verdict  of 
the  Jury  was  warranted  by  the  evidence  both 
as  to  that  portion  which  they  found  by  di- 
rection of  the  court  and  as  to  tlmt  portion 
which  they  found  without  special  direction, 
except  In  that  certain  particular  wherein 
they  were  misled  by  the  instruction  of  the 
court  that  the  will  and  codicil  wiped  out  the 
advancements,  there  was  nothing  upon  which 
the  Justice  of  the  superior  court  was  war- 
ranted in  granting  a  new  trial  This  eKcep- 
tlon  Is  overruled. 

All  o£  the  other  Exceptions  taken  by  the 
appellees  were  expressly  waived. 

[tfi,  171  Upon  full  and  careful  considera- 
tion we  are  of  the  opinion  that  the  appel- 
lant, Mrs.  Hayes,  was  property  chargeable 
with  the  principal  sum  of  $20,500,  with  hn- 
terest  at  4  per  cent  per  annum  upon  the 
several  items  maldng  up  that  sum  reckoned 
from  the  date  of  payment  of  each  item;  that, 
la  vl^w  of  the  fact  that  h^  share  ot  the 
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residue  Is  more  than  sufficient  to  repay  this 
soin,  with  Interest  as  aforesaid,  she  was  prop- 
erly chargeable  with  the  whole  thereof  and 
bound  to  account  with  the  estate  therefor; 
that  the  charging  of  these  sums  with  inter- 
est to  her  In  the  executors'  account  as  loans, 
rather  than  as  adTancements,  was  a  mere 
formal  error  In  the  use  of  language,  but  did 
not  afTect  the  correctness  of  the  account;  that 
she  is  not  chargeable  with  the  sum  of  $250 
which  was  loaned  to  her  husband  by  the 
check  dated  August  21,  1907,  since  that  was 
clearly  a  loan,  and  not  an  advancement  to 
her,  and  the  Jury  hare  found  that  she  was 
not  indebted  for  any  loan,  as  heretofore  ful- 
ly set  forth;  that  the  sum  of  $260  must  be 
treated  as  a  loan  to  Mr.  Hayes,  he  having 
acknowledged  in  open  court  that  he  owed  it, 
and  that  it  was  not  a  debt  for  which  Mrs. 
Hayes  was  accountable.  Since  the  case  in- 
volves only  the  question  of  accountability 
for  the  advancements  as  to  the  amount  ot 
which  there  is  no  dispute,  the  case  does  not 
require  a  new  trial.  See  J.  L.  Mott  I^ron 
Works  V.  John  A.  Arnold,  35  B.  I.  456,  472, 
87  AU.  17,  li.  R.  A,  1915D,  1028.  In  our. opin- 
ion, all  that  Is  necessary  is  the  entry  of  an 
order  to  be  transmitted  to  the  superior  court, 
in  accordance  with  this  opinion,  setting  forth 
in  what  respect  the  account  of  the  executors 
should  be  restated  as  to  charging  Mrs.  Hayes 
with  advancements  instead  of  loans,  and  as 
to  striking  out  the  item  of  $250  which  as  we 
have  seen  is  to  be  regarded  as  a  loan,  not 
to  her,  but  to  her  husband,  Mr.  X  Noble 
Hayes. 

The  appellant  may  show  cause,  if  any  she 
has,  why  this  order  should  not  be  made  on 
the  20th  day  of  Mardi,  1916,  at  10  o'clock  in 
the  forenoon. 


HAWKSLEX  V.  PEACE.     (No.  4888.) 

(Supreme  Oonrt  of  Rhode  Island.     March  22, 
1916v) 

1.  Weapons  *a»18(l)— Pebsohai.  Injubiks— 

LlABIUTT. 

Where  plaintiff  was  injured  by  a  gun  which 
defendant  drew  forward  by  the  muzzle  and  ac- 
cidentally discharged,  to  constitate  a  valid  de- 
fense it  most  appear  that  the  injury  was  un- 
avoidable, or  the  result  of  a  superior  agency 
without  any  degree  of  fault  on  the  defendant. 

[Ed.    Note.— For   other  cases,   see   Weapons, 
Cent  Dig.  I  34;   Dec  Dig.  «=»18a).} 

2.  Weapons  <S=3l8(2)— Accidentai.  Intobiks 
— Natobb  or  Action. 

It  is  immaterial  whether  an  action  for  in- 
juries caused  by  the  accidental  discharge  of  a 
gun  be.  in  trespass  or  on  the  case. 

[Ed.   Note. — For   other   cases,    see   Weapons, 
Cent  Dig.  §  35 ;   Dec.  I>ig.  <8=»18(2).]     • 

3.  Weapons   «=»18(2)t-PEBS0NAL   iNJtJBiES— 

ACCIDENTAI,    INJTJBIBS— LiIABrLITT. 

The  form  of  action,  whether  in  trespass  or 
on  the  case,  does  not  aSect  the  rule  as  to  lia- 
bility of  one  whose  gun  was  accidentally  dis- 
charged,  injuring   the   plaintiff. 

[Ed.    Note.— For   other   cases,   see   Weapons, 
Cent.  Dig.  }  SB:    Dec.  Dig.  «=»18(2).l 


4.  Weapons  «ss>1S(1)-Pkb8onai.  Iitjubisb— 
aocidentai,  injubibs— llabiutt. 

Liability  for  injury  by  the  accidental  dis- 
charge of  defendant's  gun  does  not  depend  npon 
whether  the  accident  was  inevitable,  bot  the 
criterion  is  whether  it  was  unavoidable^ 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  i  84;    Dec.  Dig.  «=9l8(l).1 

6.  Weapons  «=s>18(2)— Pebsonal  Injtjbies — 
Accidental  Injubies  —  Loabilitt  —  Ques- 
tion rOB  JCBY. 

Whether  one  whose  gun  was  accidentally 
discharged,  injuring  the  plaintiff,  exercised  doe 
care  in  the  premises,  is  a  question  for  the  jury, 
his  liability  depending  on  whether  he  was  neg- 
ligent 

[Bid.  Note.— For  other  cases,  see  Weapons. 
Cent  Dig.  g  35;   Dec.  Dig.  «:^8@}.] 

8.  New  Tbiai,  «=»66  —  Conoi.i;8ivbne88  of 

VKBDIOT^ACCI DENTAL    PEBSONAL    IH-TUBIES. 

In  an  action  based  on  injury  by  the  acci- 
dental discharge  of  a  gun,  the  verdict  of  the 
jury  is  not  conclusive  on  the  ground  of  absence 
of  a  standard  of  liability,  the  standard  being 
the  exercise  of  due  care. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §8  132-134;    Dec.  Dig.  «=>66.] 

7.  Weapons  <S=»18(1)— Accidental  Febsonai. 
Injubies — Cabe  Bequibed. 

The  standard  of  dat;  with  which  one  who 
handles  weapons  mast  comply,  is  fixed,  and  he 
is  liable  for  any  injury  resulting  whidi  is  avoid- 
able by  any  act  of  his. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
CJent  Dig.  i  34 ;    Dec.  Dig.  «=>18(1).) 

8.  New  Tbial  9=966— Powebs  or  Coukt— Ac- 
cidental Pebsonal  Injubies. 

The  power  of  the  court  to  grant  a  new  trial 
In  an  action  for  injury  caused  By  the  accidental 
discharge  of  defendant's  gun  is  the  same  as  in 
any  ordinary  case  where  comflieting  testimony 
requires  its  submission  to  a  jury, 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  130;    Dec.  Dig.  «=s>65.] 

9.  New  Tbial  ©=»140(3)— Accidental  Peb- 
sonal Injubies— Evidence— SumciENCT. 

In  an  action  for  injuries  caused  by  the  ac- 
cidental dischar(;e  of  defendant's  gun,  grant- 
ing of  a  new  trial,  where  verdict  was  for  the 
daendant  originally,  held  warranted. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  ff  287,  302 ;    Dec.  Dig.  «s>140(3).] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Stearns,  Judge 

Action  by  Alfred  Hawkdey  against  Thom- 
as Peace.  Judgment  for  defendant,  and  from 
an  order  granting  a  new  trial  on  plaintUTs 
motion  defendant  excepts.  Exception  over- 
ruled, and  cause  remanded  for  new  triaL 

See,  ahso,  95  AtL  668. 

Irving  Champlin  and  Malcolm  D.  C!hamp- 
Un,  both  of  Providence,  for  plaintiff.  Sul- 
livan &  Sullivan  and  -John  J.  Sullivan,  all  oif 
Providence,  for  defendant 

BAKER,  J.  This  Is  an  action  ot  trespass 
for  assault  and  battery.  The  declaration 
contains  two  counts,  the  first  of  which  al- 
leges— 

"that  the  defendant  on,  to  wit,  the  7th  day  of 
June,  A,  D.  1914,  In  Cranston,  in  said  county, 
*  *  *  was  then  and  there  possessed  of  a  gun 
'loaded  with  gunpowder  and  leaded  ballets, 
which  said  gun,  so  loaded,  he,  the  defendant. 
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tben  and  tbere  li«ld.»t  or  towards  the  plaiutUC, 
and  then  and  there  with  force  and  amn,  with 
one  of  laid  buUeta  fired  b;  him  from  said  son, 
Btrudc  and  woanded  the  plaintiiE  in  hi^  left 
leg." 

The  second  connt  charges  assaolt  and  bat- 
tery, without  specifying  the  manner. 

To  this  the  defendant  pleaded  not  gnllty, 
and,  specially,  that  "the  shooting  (rf  said 
plalntifC  was  an  accident  unavoidable  under 
the  ctrcomstances." 

The  case  was  tried  before  a  court  and  Jury 
In  March,  1915,  and  the  Jury  returned  a  toiv 
diet  In  favor  of  the  defendant.  Plaintiff 
duly  filed  a  motion  for  new  trial  which,  aft- 
er a  hearing  thereon,  was  granted.  To  this 
decision  exception  was  taken,  and  the  case 
is  before  this  court  on  defendant's  bill  of  ex- 
ceptions, which  contains  this  single  excep- 
tion. 

The  evldeaoe  at  the  trial  showed  the  shoot- 
ing to  have  been  accidental.  The  evidence 
was  conflicting  as  to  how  it  happened.  There 
was  testimony  to  the  effect  that  the  plaintiff 
witli  a  c<mipanion  was  propelling  a  boat  In 
a  creek  or  p<«d,  and  that  the  defendant, 
standing  ap<»i  the  bank  about  30  feet  a-way, 
shot  at  the  boat  and  accidentally  hit  the 
plaintiff.  The  defendant's  own  account  Is 
that  he  was  sitting  on  the  bank  with  the 
loaded  rifle  at  his  side  on  the  groimd  with 
its  butt  back  of  him;  that  he  took  bold  of 
the  barrel  near  the  muzzle  and  drew  the 
rifle  forward  on  the  ground  with  the  inten- 
tion of  placing  it  across  his  knees,  and  that 
in  80  doing  it  was  discharged  and  the  plain- 
tiff was  shot. 

[1]  The  initial  subject  of  inquiry  Is  as  to 
the  law  which  determines  the  dvil  liability 
tor  accidental  injuries  resulting  from  the  use 
of  firearms.  This  precise  question  has  not 
been  passed  upon  by  this  court  There  is  an 
abundance  of  authority,  however,  upon  the 
question,  all  substantially  along  one  line. 
Passing  the  case  in  the  Tear  Book,  21  Henry 
yil,  28  a,  where  one  shot  an  arrow  at  a 
mark  which  glanced  from  it  and.  struck  an- 
other and  it  was  held  to  be  trespass,  we 
come  to  Weaver  v.  Ward,  Hobart,  134,  de- 
cided In  1607.  Weaver  brought  an  action  of 
trespass  for  assault  and  battery  against 
Ward.  The  defendant  pleaded  that  he  was, 
amongst  others,  by  command  of  the  Lords 
of  the  Council,  in  a  certain  band  of  soldiers, 
and  so  was  the  plaintiff;  and  that  they  were 
skirmishing  with  their  muskets  charged  with' 
powder  against  another  band  of  soldiers,  and 
as  they  were  so  skirmishing,  the  defendant 
casuAliter  et  per  infortunium  et  contra  vol- 
untatem  suam  in  discharging  his  piece,  did 
hart  and  wound  the  plaintiff.  Upon  demur- 
rer, Judgment  was  given  for,  the  plalnUff, 
for  it  was  held  that: 

"No  man  shall  be  excused  of  a  trespass 
•  •  •  except  it  may  be  Judged  utterly  with- 
out his  fault;  as  if  a  man  by  force  take  my 
hand  and  strike  you ;  or  if  here  the  defendant 
bad  said  that  the  plaintiff  ran  across  his  piece 
when  it  was  discharging;   or  had  set  forth  the 


case  with  the  etrcttmstasces  so  as  it  had  ap- 
peared to  the  court  that  it  had  been  inevitable 
and  that  the  defendant  htfl  committed  no  neg- 
ligence to  give  occasion  to  the  hurt" 

So,  In  Underwood  v.  Howson,  1  Strange, 
596  (1724),  it  appears  that— 
"the  defendant  was  uncocking  a  gnn  and  the 
plaintiff  standing  to  see  it,  it  went  off  and 
woanded  him  and  at  the  trial  it  was  held  that 
the  plaintiff  might  maintain  trespass." 

These  two  cases,  particularly  Weaver  t. 
Ward,  have  been  dted  with  approval  in  nu- 
merous American  reported  cases  relative  to 
injuries  arising  from  the  accidental  dis- 
charge of  firearms,  in  which  essentially  the 
same  rule  as  to  liability  has  been  recognized. 
For  example,  in  Tally  v.  Ayres,  35  Tenn.  (3 
Sneed)  677,  while  the  defendant  was  in  the 
act  of  placing  a  loaded  gun  upon  his  arm  or 
shoulder,  from  some  cause  unexplained  in 
the  proof,  the  gun  was  discharged,  killing 
plaintiff's  mare  standing  near  by  hitdied  to 
a  post.  In  ui^oldlng  a  verdict  for  the  plain- 
tiff the  court  said: 

"To  constitute  an  available  defense  in  such^ 
cases,  it  must  appear  that  the  injury  was  on-' 
avoidable,  or  the  result  of  some  superior  agency, 
without  the  Imputation  of  any  degree  of  fault 
to  the  defendant" 

In  Judd  V.  Ballard,  66  Vt.  668,  SO  Atl.  96, 
plaintiff  and  defendant  were  riding  at  the 
rear  end  of  a  large  express  wagon,  partly 
lying  down,  facing  each  other.  While  in 
this  position,  the  defendant  drew  out  his  re- 
volver and  discharged  it  ov«:  the  wheel  of 
the  wagon,  after  which,  in  some  manner, 
while  the  revolver  was  still  in  his  hands,  It 
was  discharged,  the  ball  taking  effect  in  the 
plaintiff's  knee.  There  was  a  verdict  for  the 
plaintiff.    The  court  upheld  it  saying: 

"The  shooting  of  the  plaintiff  was  an  acci- 
dent but  in  no  sense  an  unavoidable  accident 
It  would  not  have  occurred  but  fnr  the  defend- 
ant's carelessness.  The  teat  of  liability  is  not 
whether  the  injury  was  accidentally  inflicted, 
but  whether  the  defendant  was  free  from 
blame." 

In  Atchison  v.  DuUam,  16  IlL  App.  42,  the 
defendant  had  a  double-barreled  breach- 
loading  shotgun;  one  barrel  had  been  dis- 
charged. While  the  defendant  was  attempt- 
ing to  insert  a  fresh  cartridge,  the  other  bar- 
rel went  off  and  severely  injured  the  plain- 
tiff. In  sustaining  the  verdict  for  the  plain- 
tiff the  court  said,  citing,  among  others, 
three  of  the  above  cases: 

"They  determine  that  if  a  person  is  injured 
by  the  discharge  of  a  gnn  in  the  hands  of  an- 
other who  has  entire  control  of  it,  the  burden 
is  cast  upon  the  latter  to  prove  that  the  gnn 
was  not  fired  at  him  either  intentionally  or  neg- 
ligently, but  the  result  was  inevitable  and  with- 
ont  the  least  fault  upon  his  part" 

In  Thompson  on  Negligence,  voL  1,  {  787, 
the  author  says: 

"It  has  been  held  on  very  clear  reasoning, 
that  the  accidental  discharge  of  a  gun  in  the 
bands  of  a  person,  whereby  damage  is  inflicted 
upon  another,  is  of  itself  presumptive  evidence 
of  neglisenee  sufficient  to  take  the  question  to  a 
jury.  When  it  is  considered  that,  to  constitute 
a  valid  defense  in  such  cases,  it  most  appear 
that  the  injury  was  unavoidable,  or  the  result 
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of  anne  superior  agvncy  without  the  imputation 
of  an;  degree  of  fault  upon  the  person  carrying 
the  dangerona  weapon;  when  it  is  farther  eon- 
aidered  that  the  injury  is  one  which  does  not 
ordinariJy  happen  where  reasonable  care  Is 
taken  to  avert  it— the  propriety  of  this  condu- 
sion  must  be  obvious." 

See,  also,  Morgan  v.  Cox,  22  Mo.  373,  66 
Am.  Dec.  623;  Vincent  v.  SOnehour,  7  Vt 
62,  29  Am.  Dec.  145;  Wright  v.  Clark,  50 
Vt  130,  28  Am.  Bep.  496;  Knott  v.  Wagner, 
84  Tenn.  (16  I/ea)  481,  1  S.  W.  155;  Bullock 
V.  Babcock,  8  Wend.  (N.  Y.)  391;  Hanklns  v. 
Watklns,  77  Hun,  860,  28  N.  Y.  Supp.  867; 
Beach  y.  Parmeter,  23  Pa.  196;  Jennings  t. 
Fnndeburg,  4  McCord  (S.  C.)  161;  Morris  v. 
Piatt,  32  Conn.  75;  Welch  v.  Durand,  36 
Conn.  182,  4  Am.  Rep.  55;  Bahel  v.  Man- 
ning, 112  Mich.  24,  70  N.  W.  327,  36  li.  R.  A. 
623,  67  Am.  St  Rep.  381;  McGleary  v.  Frantz, 
160  Pa.  535,  28  Atl  929;  Wlnans  y.  Randolph, 
169  Pa.  606,  32  AQ.  622 ;  Glueck  v.  Scheid, 
125  CaL  288,  67  Pac.  1003;  Seltzer  r.  Sax- 
ton,  71  IlL  App.  229;  Oilmore  y.  FuUer,  99 
m.  App.  272;  Rudd  y.  Byrnes,  156  CaL  636, 
106  Pac.  957,  26  L.  R.  A.  (N.  S.)  184,  20  Ann. 
Gas.  124;  Manning  v.  Jones,  95  Ark.  359,  129 
S.  W.  791;  Sutton  v.  Bonnett  114  Ind.  243, 
16  N.  E.  180;  Chataigne  v.  Bergeron,  10  La. 
Ann.  699 ;  Harper  v.  Holcomb,  146  Wis.  183, 
130  N.  W.  1128;  State  v.  Cunningham  (Miss.) 
65  SouOi.  115,  51  L.  B.  A.  (N.  S.)  1179;  An- 
near  y.  Swartz  (OkL)  148  Pac.  706,  L.  R.  A. 
1916E,  267;  Ad.  TorU  (Am.  Kd.)  1878,  toL 
1,  568;  Shear.  &  Red.  Neg.  (4th  Ed.)  vol.  2, 
{  686;  Thomp.  Neg.  vol.  1.  fS  779,  780;  12 
Am.  &  E^ng.  Ency.  L.  519;   40  Cyc.  872. 

[2]  The  question  has  sometimes  arisen  as 
to  the  appropriate  action  in  cases  of  this 
kind,  whether  it  should  be  trespass  or  case. 
The  early  actions  were  generaliy  brought 
in  trespass.  Examination  will  show  that 
as  to  the  American  cases  at  present  In  some 
of  the  older  states,  whose  practice  may  t>e 
said  to  follow  the  common  law,  the  action 
of  trespass  is  preferably  emidoyed,  while  in 
the  newer  states  and  In  others  which  have 
adopted  codes,  actions  for  damages  for  in- 
juries resulting  from  accident  by  shooting 
are  now  generally  in  case.  Brennan  y.  Car- 
penter, 1  'R.  I.  474,  was  an  action  for  tres- 
pass on  the  case  for  an  injury  to  the  plaln- 
tUTs  horse  and  chaise,  hitched  in  a  public 
street,  caused  by  the  defendant  negligently 
driving  bis  team  against  them.  After  a 
verdict  for  the  plaintiff,  the  defendant  mov- 
ed to  set  aside  the  verdict  on  the  ground  of 
the  refusal  of  the  trial  court  to  charge  the 
jury  tliat  If  they  found  the  injury  was  the 
immediate  effect  of  defendant's  act  of  force, 
he  was  not  liable  in  an  action  of  trespass  on 
the  case  and  the  Jury  should  bring  in  a  ver- 
dict of  not  guilty.  From  the  authorities  the 
court  deduced  these  rules,  namely: 

"(1)  Where  the  injury  complained  of  is  the 
effect  of  negligence,  though  the  force  be  imme- 
diate or  direct,  the  plaintiff  may  maintain  his 
action  of  trespass  on  the  case,  or  trespass,  at 
his  option.     (SQ  But  where  the  injury  is  the 


ettect  of  force  direct  and  intentlanal,  the  actioD 
must  be  trespass,  and  not  ease." 

As  the  evidence  in  that  case  showed  that 
the  Injury  was  unintentional,  the  verdict 
was  upheld.  The  question  of  the  form  of  ac- 
tion In  a  case  like  the  one  now  under  consid- 
eration is  therefore  of  no  Importance  in  this 
state. 

[3]  It  is  also  generally  held  that  the  form 
of  action  does  not  affect  the  rale  as  to  liabil- 
ity. In  Atdilson  v.  Dullam,  supra,  on  page 
44  of  16  111.  App.,  the  court  says: 

"But  whether  the  liabiUty  of  the  defendant 
is  sought  to  be  enforced  in  an  action  of  trespass 
or  in  an^-  action  on  the  case  can  make  no  par- 
ticular difference,  as  the  rule  of  law  upon  whidi 
the  defendant's  liability  is  to  be  established  is 
the  same  in  either  form  of  action." 

In  Morgan  v.  Ck>x,  supra,  the  action  was 
of  the  nature  of  case.  The  coart  after  com- 
menting cm  the  rule  of  liability  In  trespass, 
on  page  377  of  22  Mo.  (66  Am.  Dec.  623) ,  says: 

"The  change  that  has  been  introduced  by  the 
new  code  in  the  remedy,  has  not  changed  the 
rules  of  law  as  to  the  liability  of  the  parties." 

The  reason  of  this  is  that  the  llabUity  is 
founded  on  negligence  in  both  forma  <rf 
action.  This  is  well  stated  on  page  87  of 
82  Conn.,  in  Mjorris  v.  Piatt  supra  (whidi 
was  a  case  of  shooting),  as  follows: 

"We  have  seen  that  if  the  injury  had  been 
consequential  and  the  form  of  action  case,  the 
defendant  would  not  have  been  liable,  and  the 
question  returns,  whether  he  can  and  should  be 
holden  liable  i>ecan8e  the  injury  was  direct  and 
immediate  and  the  form  of  action  is  trespass. 
I  think  not,  whether  the  decision  of  tiie  question 
be  made  upon  principle  or  governed  by  author- 
ity. ••  ♦  The  foundation  of  that  liabiU(7 
in  every  case  of  accident,  where  it  is  the  result 
of  human  agency  uninfluenced  by  the  operations 
of  nature,  and  the  act  is  lawful,  ia  really  neg- 
ligenoe.  This  is  true  of  collisions  between  ves- 
sels on  the  water,  or  horses  or  vehicles  and  per- 
sons upon  the  land,  which  constitute  the  largest 
class  of  cases.  •  •  •  So,  when  a  man  in  fir- 
ing at  a  mark  unintentionally  wounds  another, 
the  injury  is  direct  and  the  form  of  action  is 
trespass,  but  the  ground  of  liability  is  negli- 
gence in  doing  an  unnecessary  and  avoidable 
though  lawful  act,  without  that  extraordinary 
degree  of  care  which  the  law  demands  in  sud^ 
circumstances,  and  wliieh  would  have  prevented 
the  accident  As  therefore  the  foundation  of 
the  liability  is  the  same  in  Ixith  cases,  irrespec- 
tive and  independent  of  the  question  whether 
the  injury  was  direct  or  consequential,  there  ia 
no  reason  for  any  distinction  in  respect  to  the 
justification  in  the  two  actions^" 

Bee,  also,  Stanley  v.  Powell,  1  L.  R.  Q.  B. 
86  (1891),  where,  after  a  careful  considera- 
tion of  the  English  cases.  It  Is  held  that  in 
a  case  of  accidental  shooting  neither  case  nor 
trespass  could  be  maintained  unless  the  In- 
jury were  the  result  of  negligence. 

[4]  In  Weaver  v.  Ward,  supra,  negligence 
is  clearly  recognized  as  the  rule  of  liability 
when  it  ia  said  that  no  man  shall  l>e  excused 
"except  it  may  be  Judged  utterly  without 
his  fault"  Illustrating  how  a  defendant 
might  successfully  excuse  his  act  it  mentions 
among  other  things  that  he  migbt  set  forth 
the  case  with  circumstances  so  as  It  had  ap- 
peared to  the  court  that  It  had  been  "Inevita- 
ble."    This  word  has   been  nsed   In  swie 
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of  tbe   reported  cases  of  acddental  shooting 
above   dted  In  stating  the  degree,  of  care  to 
be  exerdaed.    It  appears  in  the  ditatton  ttem 
Atf^lson  T.  Dnllaxa,  siwra.   Of  ooorse  an  in- 
evltable  accident  fomiahes  a  good  defense, 
bnt  ^re  do  not  tliink  It  is  tme  that  in  order  to 
constitute  a  defoise  in  a  case  of  accidental 
sbootlng  it  is  necessary  to  shof?  that  the  act 
was  irtavitaile,  if  that  word  is  to  be  taken 
tn  its  strictest  aenae.    It  is  ordinarily  a  more 
empliatlc  and  stronger  word  than  Its  syno- 
nym   "unaToidable,"  which  we  think  is  the 
more  cntlafactory  word  for  use  in  stating  the 
rule  of  liability  in  these  cases.    See  the  dia- 
cuBslon  as  to  the  use  of  the  word  "ImeTltable" 
in   Stanley  r.  Powell,  supra.    In  concluding 
this  discussion  of  the  law  governing  the  civil 
liability   for    accidental    injuries    resulting 
from  the  use  of  flreanns  as  aivUcable  to  the 
present  case,  inasmuch  as  it  is  admitted  that 
the  plaintiff  was  Injuried  by  the  discharge  of 
a  gun.  while  it  was  being  handled  by  the  de- 
fendant, *it  was  incumbent  upon  the  latter,  in 
order   to  excuse  himseU  from  liability   for 
the  Injury,  to  show  that  Um  discharge  was 
entirely  without  his  fault,  and  that  it  hap- 
pened by  accident  unavoidable  by  him. 

[B]  One  other  polat  raised  by  the  defend- 
ant remains  for  consideration.  Ordinarily, 
whether  or  not  the  person  causing  such  an 
injury  used  the  care  required  of  him  in  the 
circumstances  Is  a  question  for  a  Jury. 
Thomp.  Neg.  vol.  1,  i  780.  See  McCleary  T. 
Frants,  supra,  and  Moebus  v.  Becker,  40  M. 
J.  Law,  41.  These  two  cases  and  the  one 
following  are  dted  on  defendant's  brief.  In 
Winans  v.  Randolph,  supra,  which  was  a 
case  of  accidental  shooting,  there  was  a  ver- 
dict for  the  plaintiff.  In  its  opinion  affirm- 
ing tlie  Judgment  below,  the  coort  said : 

"Where  the  standard  of  duty  is  not  fixed, 
but  varies  with  the  circamstances  as  developed 
by  the  testimony,  the  question  of  negligence  is 
for  the  jury.  No  fixed  standard  could  be  ap- 
plied to  the  facts  of  this  ease." 

There  is  a  similar  statement  In  McCleary 
V.  Frantz,  supra,  in  which  a  verdict  for  the 
plaintiff  was  upheld,  and  which  was  before 
the  court  on  exceptions  of  defendant  to  his 
request  to  diarge,  certain  of  which  asked 
for  the  direction  of  a  verdict  in  his  favor 
on  acconnt  of  plalntlfT's  oontribntory  neg- 
Ugenc& 

[I]  The  defendant  in  the  present  case 
claiming  that  it  is  a  case  in  which  the  stand- 
ard of  dnty  is  not  fixed  by  law,  says  in  his 
brief: 

"Being  a  case  in  which  the  jury  itself  had  to 
frame  a  measure  of  care  to  be  exercised  by  de- 
fendant and  fix  a  standard  of  duty  to  be  re- 
garded by  defendant,  and  then  compare  the  ac- 
tnal  conduct  of  defendant  with  such  measure  or 
standard  fixed  by  itself,  the  conclusion  of  the 
jury  is  conclusive  and  not  to  be  disturbed  by  the 
trial  justice." 

nils  statement  is  in  effect  that  in  such 
case  on  a  motion  for  a  new  trial,  although 
the  trial  Judge  may  be  of  opinion  that  "the 
Jury  •  •  «  filled  to  resiwnd  truly  to 
the  real  merit*  of  the  controversy"  and  "that 


the  verdict  falls  to  adndalster  substantial 
Justice,"  he  is  without  power  to  disturb  the 
verdict  mere  Is,  of  course,  no  merit  In 
socb  a  daim. 

[7}  We  think  the  statement  in  Winans  v. 
Bandolpb,  that  in  cases  of  this  kind  "the 
standard  of  duty  is  not  fixed,  but  varies  with 
the  dreumstances,"  is  inapt  and  misleading. 
As  has  already  been  shown,  there  Is  an  es- 
tablished standard  of  duty  imposed  upon 
those  handling  firearms.  To  excuse  an  in- 
jury caused  by  one  handling  them,  it  must 
appear  that  the  Injury  was  unavoidable  by 
him.  The  rule  is  of  necessity  a  geueral  one. 
An  attempt  to  fashion  rules  of  conduct  for 
all  possible  future  emergendes  would  be 
futile.  Human  foresight  cannot  provide  by 
a  specific  rule  how  individuals  are  to  conduct 
themselves  in  order  to  escape  liability  in  the 
almost  Infinite  variety  of  conditions  and  dr- 
eumstances under  which  acddents  caused 
by  them  may  occur.  Accordingly,  in  cases 
of  acddental  shooting  the  question  of  negli- 
gence is  held  to  be,  primarily  at  least,  for 
the  Jury  to  determine  by  applying  said  rule 
to  the  facta  as  found  by  them  in  their  con- 
sideration of  the  testimony.  The  same  thing 
is  true  in  most  cases  of  every  Und  whatso- 
ever brought  for  the  recovery  of  damages 
for  injuries  dalmed  to  result  from  negligence. 
It  is  not  dear  that  McCleary  v.  Frantz  and 
Winans  v.  Randolph  go  beyond  this.  In 
Moebus  V.  Becker,  supra,  the  plaintiff  re- 
qofisted  the  court  to  charge  the  Jury  that 
if  they  believed  from  the  evidence  that  cer- 
tain facts  were  established  the  defendant 
was  guilty  of  negllgoioe.  The  court  refused 
to  so  charge.  An  exception  was  taken  and 
there  was  a  verdict  for  tlie  defendant.  The 
court  of  review  said: 

"On  this  writ  of  error,  which  presents  only 
the  exception  taken  to  the  refusal  of  the  court 
to  charge  as  requested,  the  case  is  not  in  a  posi- 
tion to  decide  the  propriety  of  the  verdict  which 
the  jury  have  found.  The  plaintiff  puts  him- 
self on  the  single  ground  that  it  was  not  a 
proper  case  for  the  jury,  and  that  the  court 
erred  in  gubmittin;  it  to  them." 

WhUe  it  was  held  to  be  a  proper  case  to 
be  submitted  to  a  jury,  the  opinion  clearly 
implies  that  the  propriety  of  the  verdict  ren- 
dered could  have  been  challenged  and  there- 
fore that  it  was  not  necessarily  conclusive. 

[I]  So  far  as  the  power  of  a  trial  judge 
to  grant  a  new  trial  after  verdict  in  cases 
like  the  one  at  bar  is  concerned,  it  must  be 
held  to  be  the  same  as  in  the  ordinary  case 
where  conflicting  testimony  requires  its  sub- 
mission to  a  jury.  He  is  not  concluded  by 
the  verdict  in  dther  case.  His  power  and 
duty  as  to  acting  on  a  motion  for  new  trial 
in  a  case  like  the  one  at  bar  are  the  same 
as  Is  set  forth  in  the  opinions  in  Wilcox  v. 
R.  L  Co.,  29  R.  I.  292,  70  Aa  913,  Noland 
V.  R.  I.  Co.,  30  a  I.  246,  74  Atl.  914,  and  Mc- 
Mahon  v.  R.  I.  Co.,  32  R.  I.  287,  78  Att.  1012; 
Ann.  Cas.  1912D,  1223. 

[I]  Was  the  action  of  the  trial  Judge  in 
granting  a  new  trial  error?    The  grounds  of 
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his  decision  do  not  appear  In  the  record. 
But,  npon  reading  all  of  the  reported  testi- 
mony we  are  not  prepared  to  say  that  he 
was  clearly  in  error,  even  it  the  defendant's 
account  of  the  accident  were  accepted  as 
tme. 

Accordingly,  defendant's  exception  Is  oreiv 
ruled,  and  the  case  Is  remitted  to  the  su- 
perior court  for  a  new  trial. 


BUCHANAN  et  aL  v.  JENCKS.     (No.  4902.) 

(Supreme  Court  of  Bhode  Island.     March  22, 

1916.) 
Appeal  and  Ebbob  «=9843(4)— Decisions  Rb- 

TIEWABU:— 'BULINOB  ON   DeMTTBBEBS. 

Although  the  trial  court  sustained  demur- 
rers to  certain  portions  of  the  answer  and  its 
decision  in  the  absence  of  exception  would  not 
be  reviewable,  that  does  not  prevent  judgment 
on  the  appeal  for  defendant,  where  the  com- 
plaint is  found  bad,  since  after  such  finding  it 
was  unnecessary  to  consider  the  pleadings  filed 
subsequent  to  the  complaint  or  the  rulings 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  i  3336 ;  Dec  Dig.  i8=843(4).] 

On  petitl<m  for  rehearing.    Behearli^  de- 
nied, and  Judgment  oitry  directed. 
For  former  (pinion,  see  96  Atl.  307. 

William  G.  Sicfa,  of  Woonsoi^et,  and  Wa- 
terman &  Greenlaw,  of  Providence,  for  plain- 
tiffs. Greene  A  Bousseau,  of  Woonsocket,  for 
defendant 

PEE  OUBIAM.  The  plaintiffs  in  the 
above-entitled  case  have  filed  a  motion  for 
reargument,  said  motion  embracing  their 
reasons  and  argument  why  the  case  should 
not  be  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  for  the  defend- 
ant 

The  first  reason  alleged  by  the  plalntifFs  is 
that: 

"The  presiding  justice  having  sustained  a  de- 
murrer to  the  defendant's  special  plea  in  bar, 
and  no  exception  having  been  taken  thereto, 
this  court  cannot  review  his  decision  at  this 
time." 

The  plaintiffs  evidently  refer  to  the  de- 
fendant's third  plea  which  denies  the  whole 
trespass  and  sets  up  title  in  Enoch  Thayer 
as  tenant  in  common,  the  transfer  from  Thay- 
er to  Aldrlch  and  ttom  Aldrich  to  the  de- 
fendant whereby  the  defendant  became  law- 
fully authorized  and  empowered  to  enter  up- 
on the  land  in  question  and  to  cut  and  re- 
move the  wood  and  timber. 

The  plaintiffs  demurred  to  this  plea:  (1) 
Because  the  said  plea  confesses  the  plain- 
tiffs' causes  of  action  and  fails  to  avoid  the 
same;  and  (2)  because  it  appears  by  said 
plea  that  the  trespasses  complained  of  by 
the  plaintiffs  in  their  said  declaration  were 
committed  by  the  said  defendant  The  de- 
murrer to  this  plea  was  sustained  by  the 
superior  court  on  the  ground  that  growing 
trees  are  a  part  of  the  realty,  and  the  cut- 
ting of  them  by  one  tenant  in  common  or  his 


licensee  amounts  to  a  destruction  of  the  cor- 
pus which  Justifies  an  action  of  trespassL 

Tills  court  has  found  that  the  plaintUEs' 
dedaretlmii  does  not  set  forth  a  case  which 
Is  maintainable  In  law,  and  In  reaching  that 
Gondnsion  we  are  not  governed  or  restrained 
by  subsequent  pleadings  in  the  superior  court. 
So  as  to  the  .plalntlflB'  second  reastm  "that 
the  defendant  having  filed  the  plea  of  Uber- 
nm  tenementum,  he  waives  his  plea  of  th« 
general  issue,"  the  same  observation  may  ba 
mada 

From  an  examination  of  the  plaintiffs'  mo- 
tion for  reargument  we  see  nothing  that 
has  not  already  been  fully  considered  by 
this  court  and  we  see  no  reason  for  chang- 
ing or  modifying  our  <qtolon  heretofore  ren- 
dered. 

The  plaintiffs  having  had  an  opportunity 
to  show  cause  why  said  case  should  not  be 
remitted  to  the  superior  court  with  directi<m 
to  enter  Judgment  for  the  defendant  and  hav- 
ing presented  to  this  court  their  argument 
thereon,  the  case  is  now  remitted  to  the  sn- 
perior  court,  with  direction  to  enter  Judg- 
ment for  the  defendant. 


HOBBARD  ▼.  HUBBAED.    (No.  48.) 

(Ciourt  of  Appeals  of  Maryland.    Jan.  21, 1916.) 

1.  DivoBCE  «=>26— Gbounds— Adtjitbrt. 

The  charge  of  adultery  if  proved,  cannot 
be  the  basis  for  a  decree  of  divorce  a  mensa 
et  thoro,  but  only  tot  a  divorce  a  vinculo  mat- 
rimonii. 


[Ed.  Note.— For  other  cases,  see  Divorce, 
C!ent  Dig.  {g  52-60;    Dee.  Dig.  «=»26.] 

2.  Divobob  «=s>129(1)—Adumebt— Weight  o» 

BiVIDBNOE. 

Adultery  as  a  ground  of  divorce  a  vinculo 
must  be  proven  by  clear  and  siitiBfaotory  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cient  Dig.  |{  411,  418;   Dec  Dig.  «=>129(l).l 

8.   DrVOBCE  «=»108—  GBOTTinM  —  BURDKN  0» 

Under  C!ode  Pub.  Civ.  Laws,  art  16,  i  SS. 
authorizing  a  divorce  a  mensa  et  thoro  for  aban- 
donment and  desertion,  complainant  in  a  bill 
for  divorce  on  those  grounds  must  allege  and 
prove  the  statntory  cause. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §S  349-^332;    Dec.  Dig.  <S=>10&] 

4.  Divobob    «=937(3yh-GB0DNDS— "Abaitoon- 

MENT." 

Under  such  statute  "abandonment"  is  the 
deliberate  act  of  the  party  complained  of,  done 
with  intent  that  the  marriage  relation  should 
no  longer  exist  and  separation  and  intention  to 
abandon  must  concur  to  constitute  a  cause  for 
abandonment,  but  tbey  need  not  be  identical 
in  their  commencement 

[Ed.  Note.— For"  other  cases,  see  IHvorce, 
Cent  Dig.  f  109;    Dea  Dig.  <3=>37(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandonment] 

5.  DivoBCE  «s»37(2)  —  Gbounds  —  "Deseb- 

TION." 

Under  such  statute  "desertion"  Is  the  vol- 
untary separation  of  one  party  from  the  other, 
or  the  voluntary  refusal  to  renew  the  suspend- 
ed cohabitation  without  justification  either  in 
the  consent  or  the  wrongful  conduct  of  the  otb- 
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er;  Ita  Inherent  affirmatiya/ elements  are  the 
ending  of  the  cohabitation  and  the  other  party's 
intention  to  desert. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  8f  108,  126;    Dec.  Dig.  «s>37(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Desertion.] 

8.  DivoHOi!  «=alS3(8)— AdlirDoiruKKT— Surn- 

OIKNCT  or  BVXOKKOX. 

£2Tidence  on  a  wife's  bill  for  dirorce  a  oien- 
sa  et  thoro  on  the  ground  of  abandonment  held 
insufficient  to  show  an  intention  to  abandon, 
bnt  to  show  that  the  separation  was  brought 
about  and  continued  practically  through  the 
wife's  wUl  and  consent. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  i  448;    Dec.  Dig.  <8=>133(8).] 

Pattison  and  Umer,  33.,  dissenting. 

Appeal  from  Circnit  Court  Na  2  of  Balti- 
more City;  Chas.  W.  Henlsler,  Judge. 

Bill  by  Florence  Habbard  against  William 
3.  Hubbard,  Sr.  Decree  for  defendant  dis- 
missing the  bill,  and  complainant  appeals. 
AflSrmed. 

Arg:ued  before  BOYD,  a  J.,  and  BURE3], 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BRIDOB,  and  C0NSTABU3,  33. 

James  Fluegel,  of  Baltimore,  for' appellant 
E.  L.  Stlnchcomb,  of  Baltimore  (Walter  Y. 
Harrison,  of  Baltimore,  <«  the  brief),  for  ap- 
pellee. 

CONSTABLE,  J.  The  appellant  filed  a  biU 
against  her  husband  asking  for  alimony,  per- 
manent and  pendente  lite,  and  counsel  fees, 
bnt  subsequently  amended  the  bill  by  adding 
a  prayer  for  a  divorce  a  mensa  et  thoro.  The 
bill  alleged  as  the  grounds  for  relief  that  the 
appellee  had  been  guilty  of  adultery  with 
one  Pearl  S.  Mitchell  in  January,  1905,  and 
before  the  filing  of  the  bUl,  and  that  the 
appellant  had  not  cohabited  with  him  since 
the  discovery,  and  that  the  ap];>eUee  abandon- 
ed and  deserted  her  without  just  cause  or 
excuse.  After  hearing  testimony  in  support 
of  the  bill  and  answer  the  lower  court  passed 
a  decree  dismissing  the  bill,  and  from  that 
decree  this  appeal  was  taken. 

[1]  It  la  pra^omed  the  allegation  charging 
adultery  was  Inserted  for  whatever  effect  it 
might  have  upon  the  question  of  alimony,  the 
relief  sought  before  the  amendment ;  for  that 
charge.  If  proved,  could  not  be.  the  basis  for 
a  decree  of  divorce  a  mensa  et  thoro,  but 
only  for  a  divorce  a  vinculo  matrimonii. 
Stewart  v.  Stewart,  106  Md.  297,  66  Atl.  16. 
The  testimony  taken  In  support  of  this  al- 
legation, bowevM,  wUl  be  considered  in  what- 
ever manner  It  bears  upon  the  question  of 
desertion. 

We  do  not  intend  to  reproduce  a  detailed 
account  of  the  testimony,  for  no  good  pur- 
pose would  be  subserved  by  so  doing,  but 
to  give,  tn  the  main,  the  conclusions  we  have 
arrived  at  from  a  careful  readii^  of  the 
same.  The  parties  were  married  In  1891,  and 
have  lived  in  Baltimore  contiguously  since, 
where  the  appellee  has  been  engaged  in  the 


business  of  oyster  packing.  In  1903  he  took 
Into  his  employment  as  bookke^)er  Pearl  S. 
Mitchell,  a  young  woman  whose  home  was  In 
Harford  county.  The  oyster  packing  busi- 
ness was  carried  on  In  each  year,  from  about 
the  lat  of  Angnst  until  the  Ist  of  the  follow 
log  May,  when  the  business  would  be  closed, 
and  Pearl  MltdieU  would  return  to  her  home, 
returning  to  work  the  following  August 
During  the  first  few  years  of  her  employment 
Miss  Mitchell  visited  a  great  deal  at  the  home 
of  the  appellee,  and  was  apparently  upon 
terms  of  intimacy  with  the  appellant  It  was 
during  one  of  these  visits  in  1906  that  the 
only  adulterous  act  Is  attempted  to  be  proved, 
and  it  is  remarkable  that  the  only  testimony 
offered  to  prove  it  was  that  of  the  only  child 
of  the  parties,  a  boy  of  about  14  years  of  age 
at  the  time  of  the  alleged  occurrence.  Not- 
withstanding the  fact  that  the  son  testified 
that  the  appellant  was  present  and  saw  Just 
what  be  did,  yet  not  one  word  of  testimony 
did  she  give  upon  the  subject  The  explana- 
tion of  the  occurrence  given  by  Miss  Mitchell, 
when  called  as  a  witness  by  the  appellant, 
was  convincing.  The  testimony  of  the  only  oth- 
er two  witnesses  as  to  this  diarge  was  trivial 
and  what  they  each  observed  once  occurred 
years  ago.  It  was  admitted  by  the  appellant 
that  she  had  as  late  as  the  year  1910  visited 
for  several  days  at  different  times  Miss 
Mitchell  at  her  home  In  Harford  county. 

[2]  If  we  were  considering  this  testimony 
with  a  view  to  determining  whether  the 
charge  was  legally  established  so  as  to  be 
the  basis  of  a  decree  a  vinculo,  we  would  not 
har^  to  dismiss  it  because  It  did  not  measure 
up  to  the  strict  rule  of  proof  required  In 
cases  of  this  diaracter,  as  determined  by  a 
long  line  of  cases  In  this  state  ending  with 
Thless  T.  Thless,  124  Md.  202,  92  Atl.  922, 
but  would  not  hesitate  to  prononnce  the 
charge  unfounded  from  anything  that  ap- 
pears In  the  record. 

The  parties  continued  to  live  together  as 
man  and  wife  continuously  until  December, 
1913,  when  the  appellant  left  the  home  of  her- 
self and  husband,  and  filed  a  few  days  later  a 
bill  making  the  same  charges  as  in  the  pres- 
ent one.  By  agreement  the  appellee  paid  her 
$10  a  week  and  a  counsel  fee  to  her  solicitor. 
Before  a  hearing  was  had  on  that  bill  the 
parties  had  become  reconciled,  wholly  through 
the  efforts  of  the  appellee,  and  he  took  up 
his  abode  in  an  apartment  rented  and  occu- 
pied by  her  until  they  could  get  possession  of 
one  leased  by  him  after  the  reconciliation. 
The  reconciliation  only  lasted  for  ten  days, 
when  he  left  her  apartment,  and  the  present 
bUl  was  thereafter  filed. 

Therefore  -  the  question  to  be  determin- 
ed Is  whether  such  a  case  has  been  made 
out  as  entitles  the  appellant  to  relief  on  the 
ground  of  the  desertion  of  her  by  the  appel- 
lee. 

[3-t]  So  often  has  this  question  been  be- 
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fore  this  court,  and  bo  consistent  have  been 
tile  decisions  defining  what  is  legal  aban- 
donment and  desertion  aa  to  form  a  basis 
for  a  decree  of  divorce,  that  that  mnst  be 
regarded  as  Anally  settled.  Taking  one  of 
the  very  latest,  that  of  Mailer  t.  MuUer,  125 
Md.  72,  93  Atl.  404,  this  court,  reiterating  the 
many  former  dedsions,  said: 

"It  ia  provided  by  article  16,  i  38,  of  the 
Code  that  a  divorce  a  menaa  et  tnoro  may  be 
grranted  for  'abandoDtnent  and  desertiou.'  The 
ground  upon  which  the  divorce  is  asked  being 
declared  by  the  atatutc,  it  was  necessary  for  the 
complainant  to  allege  and  prove  the  statutory 
cause.  Abandonment  is  the  deliberate  act  of 
the  party  complained  of,  done  with  the  intent 
that  the  marriage  relation  should  no  longer  ex- 
ist. Lynch  v.  Lynch,  33  Md.  328;  GiU  v.  Gill, 
»3  Md.  652  [49  Atl.  567] ;  Twigg  v.  Twigg,  107 
Md.  676  [69  Atl.  617] ;  Matthews  v.  Matthews, 
112  Md.  58Z  [71  Aa  249,  29  L.  R.  A.  (N.  S.) 
905].  'Desertion  as  a  matrimonial  offense  is  the 
voluntary  separation  of  one  of  the  married  par- 
ties from  the  other  or  the  voluntary  refusal  to 
renew  the  suspended  cohabitation,  without  jus- 
tification, either  in  the  consent  or  the  wron^ul 
conduct  of  the  other.  Its  inherent  affirmative 
elements  are  two— cohabitation  ended,  and  the 
offending  party's  intention  to  desert  Bishop 
on  Marriage  and  Divorce,  vol.  1,  \%  662,  663. 
In  all  cases  there  must  be  an  intention  to  aban- 
don. 'Separation  and  intention  to  at>andon  must 
ooneur  in  order  to  constitute  cause  of  divorce  on 
ground  of  abandonment,  but  tt^ey  need  not  be 
identical  in  their  commencement." 

[I]  With  the  separation  admitted,  let  us 
examine  the  testimony  for  the  purpose  of  de- 
termining whether  the  facts  show  an  aban- 
donment "with  intent  that  tlje  marriage  re- 
lation should  no  longer  exist."  And  this  in- 
tent, it  has  been  said,  being  an  intangible 
thing,  Is  sometimes  dlfBcnlt  to  solve.  It  Is 
admitted  by  both  parties  that  the  domestic 
dUBculty  is  caused  by  the  continued  ^ploy- 
ment  of  Pearl  Mitchell  by  the  husband ;  the 
wife  insisting  upon  her  dismissal,  the  hus- 
band refusing.  The  record  shows  there  has 
I)een  more  or  less  quarreling,  though  not  of 
such  a  dmracter  as  to  warrant  a  divorce  up- 
on the  ground  of  cruelty  of  treatment,  if 
that  had  been  one  of  the  allegations  of  the 
bill ;  the  quarrels  consistently  being  about  this 
cause.  And,  although  the  appellant  admits 
that  the  reason  she  left  her  hustwnd's  home 
in  December,  1913,  was  because  of  a  quarrel 
over  the  girl,  she  yet  gives  no  facts  or  cir- 
cumstances upon  which  she  bases  her  charge 
or  suspicion.  When  he  left  her  apartment  in 
April,  1914,  she  again  admits  it  was  the  re- 
sult of  a  quarrel  over  the  girl,  and  again 
she  testifies  to  no  facts  or  circumstances  nor 
produces  any  testimotiy,  other  than  that  we 
have  adverted  to  above  and  that  occurring 
eight  or  nine  years  ago,  in  support  of  her 
allegation  that  the  appellee  is  guUty  of  adul- 
tery. According  to  her  testimony,  she  told 
the  appellee  he  would  have  to  discharge  the 
girl  as  he  had  promised  to  do  when  she 
agreed  that  be  should  come  to  her  apartment 
to  resume  their  married  life,  and  upon  his 
refusal  told  him  she  "would  not  be  second 
choice."  One  of  the  witnesses  for  the  appel- 
lant, present  at  the  quarrel,  testified  that  the 


appellant  told  fbk  ajipeUee:  'Under  tboae 
conditions  [retaining  the  girl]  we  cannot  lire 
under  the  same  roof."  The  aivellee  testified 
the  appellant  said  to  him :  "I  positirely  wHl 
not  live  with  you ;  you  take  your  dotbes  and 
get .  out"'  Whichever  one  was  correct  in 
quoting  Just  what  Was  said  the  ni^t  of  the 
separation  becomes  Immaterial;  for  the  ap- 
pellant on  the  witness  stand  said  she  was 
willing  to  have  the  appellee  resume  the 
marital  state,  provided  he  dismissed  the  girl. 
Like  after  the  first  separation  the  appellee 
has  been  endeavoring  to  have  the  appellant 
relent  and  take  him  back,  but  she  refoses 
only  with  the  same  condition,  and  he  refuses 
to  comply  with  that  condition. 

Applying  the  law  as  we  find  It  to  these 
facts,  we  are  not  aUe  to  say  that  the  appe- 
lant has  made  out  «ich  a  case  by  the  proof 
that  shows  that  the  appellee's  intention,  when 
he  left  her  apartment,  or  since,  was  that  the 
marriage  relation  should  no  longer  exist-  In 
fact,  his  actions  since  the  first  separation 
show  to  the  contrary,  tliat  he  wished  it  to 
continue.  The  facts  Justify  the  inference 
that  he  Is  ready  at  any  time  to  return  to 
his  wife  the  moment  she  withdraws  her  con- 
dition based  upon,  as  we  must  hold  from  the 
testimony,  mere  unsupported  suspicion.  In 
fact,  we  hold  that  the  condition  she  imposed 
was  unjustified,  and  tiiat  the  separation  was 
brought  about  and  continued  through  her 
will,  and  practically  her  consent  It  does 
seem  strange  tliat  one  could  have  such  an 
apparent  strong  conviction  on  the  question  of 
her  husband's  marital  dereliction,  so  strong. 
Indeed,  as  to  compel  her  to  leave  his  home 
unless  he  consented  to  give  up  the  object  of 
his  supposed  Infatuation,  and  yet  at  the 
same  time  be  unable  to  give  any  facts  niran 
which  that  conviction  was  based,  when  It  is 
alleged  the  improper  conduct  has  covered  a 
period  of  about  ten  years. 

We  are  of  the  opinion,  therefor,  that  there 
has  not  been  shown  an  Intention  to  aI>andon 
and  desert,  and  will  afiSrm  the  ruling  of  the 
lower  court 

Decree  affirmed,  with  costs  to  the  appel- 
lant 

PATTISON  and  UBNEE,  JJ.  (dissenting). 
As  we  understand  the  testimony  In  this  case. 
it  shows  that  the  appellee's  condnct  was  di- 
rectly responsible  for  the  separation  which 
is  the  ground  of  his  wife's  suit  for  alimony. 
It  is  proven  that  he  deliberately  left  the  ap- 
pellant because  he  was  nnwllling  to  comply 
with  the  condition  tihe  imposed  that  he  dis- 
miss from  his  service  the  bookkeeper,  Hia 
Mitchell,  whose  association  with  him  liad 
been  the  long-existing  cause  of  the  marital 
infelicity  which  the  record  discloses.  While 
we  concur  In  the  view,  expressed  In  tlie 
court's  opinion,  that  the  ctiarge  of  adultery 
was  not  sustained  by  the  evidence,  yet  we 
think  the  proof  reveals  a  degree  of  familiari- 
ty in  the  relations  between  the  appellee  and 
Miss  Mitchell  which  might  w^  excite  the 
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wife's  diattiut.  Ob- a  prerifliis  occasion,'  In 
Decembei^  1013,  tbe  aH>elIaiit  left  her  hnth 
band  and  filed  a  blU  for  divorce  on  the 
ground  of  his  alleged  adultery  with  the  per- 
son iust  named.  In  the  following  April  the 
parties  became  xeooBciled  and  reunited  upcm 
the  distinct  and  positive  promise  by  the  ap- 
pellee that  he  would  within  a  few  wedu  per- 
manently dlsiniss  from  his  employment  the 
woman  whose  retention  had  caused  his  wife 
BO  much  unhapplness.  When  the  reunion 
bad  continued  about  a  weelc,  the  appellee  In- 
formed his  wife  that  he  Intended  to  employ 
Miss  Mitchell  as  his  booklieeper  for  another 
year.  According  to  the  testimony  of  a  disin- 
terested Witness  who  was  present  at  the  In- 
terview, the  appellee,  In  reply  to  Ws  wife's 
protest  against  the  violation  of  his  agree- 
ment not  to  keep  Miss  Mitchell  In  his  service, 
said,  in  substance,  that  be  had  only  come 
back  to  live  with  the  appellant' for  a  time  in 
order  to  destroy  her  case  under  the  bill  she 
had  filed  against  him,  adding,  with  an  oath, 
tbat  now  she  would  not  get  a  cent,  and  stat- 
ing that  he  would  take  his  clothes  and  go  to 
his  mother's.  This  was  followed  by  the  sepa- 
ration which  la  the  occasion  of  the  present 
suit.  The  appellant  has  testified  to  her  will- 
ingness to  have  her  hnsband  return  to  her  at 
any  time  if  he  will  sever  his  relations  with 
Miss  Mitchell,  but  with  tbat  condition  he  ab- 
solutely refuses  to  comply.  The  very  persist- 
ency with  which  be  conttnaes  sacta  an  asso- 
ciation, in  preference  to  the  marital  reunion 
to  which  it  is  the  only  obstacle,  tends  strong- 
ly to  confirm  his  wife^s  susplctens  aad  to  Jus- 
tify her  attitude^ 

In  our  Judgment,  she  is  entitled  to  alimony 
under  the  drcomstanceB  of  the  case  as  devel- 
oped by  the  testimony,  and  we  have  there- 
fore been  unable  to  concur  In  the  decision  to 
the  contrary. 


STBASBAt'GH  et  al  v.  STEWARD  SANI- 
TARY CAN  CO.  OF  DELAWARE,  MABY- 
lAND,  AND  VIRGINIA.     (No.  52.) 

(Court  of  Appeals  of  Maryland.    Jan.  26,  191&) 

1.  EviBENOt  «=»366{1)  —  FOBBION  COBPOBA- 

TioN— Cebtificatk. 

In  an  action  for  the  price  of  goods  sold 
and  for  the  hire  of  packing  machine  rented  to 
defendant,  a  certificate  by  the  secretary  of  state, 
evidencing  plaintiff's  compliance  with  Code  Pub. 
Civ.  Laws,  art.  23,  {  93,  entitling  it  to  do  busi- 
ness in  the  state,  substantially  complying  with 
the  statute,  was  admissible,  without  the  intro- 
duction of  oie  papers  themselves  from  which  the 
certificate  was  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1521,  1524,  1525;  Dec  Dig.  «=> 
366(1).] 

2.  COBPOKATIONB  4=9661(6)— FOBBION  COBFO- 

lATiON— Cebtificai*— Date. 

The  fact  that  such  certificate  was  dated 
after  the  filing  of  the  plea  setting  up  plaintiff's 
feilnre  to  comply  with  the  statute  was  imma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dia.  If  2639,  2642,  2644,  2564;  l5ec.  Dig. 
«=>661(«i.] 


3.  Atjpbai.  and  Exbob  «s»1060(1>— HabmUesb 
Ebbob—Admissior  or  Eviokmoe. 

In  an  action  to  recover  the  value  of  cans 
sold,  where  the  declaration  alleged  that  they 
were  sold  at  $20  a  thousand,  error,  if  any,  in 
permitting  a  witness  for  plaintiff  to  state  that 
the  market  valne  of  the  cans  sold  was  120  a 
thonsaad  was  harmless. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1068,  415S,  4167; 
Dec.  Dig.  «=.1()«K1).] 

4.  LnilTATION  or  AOTIONB  «=>127(11)  — 
Amendment — New  Cause  or  Action. 

On  amendment  of  a  declaration  to  set  up  a 
new  cause  of  action,  the  plea  of  limitations,  is 
to  be  detei-mined  as  of  the  date  of  such  amend- 
ment. 

[B3d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  I  645;  Dec.  Dig.  «=» 
127(11).]  •     •  .  8     .e— 

5.  Limitation  of  Actions  «s>127(13)  — 
Amendment— New  Cause  of  Aotiom— Con- 
STBVcnoN  of  Pleadino. 

In  an  action  by  a  corporation  to  recover 
the  price  of  cans  sold,  and  the  rent  of  a  pack- 
ing machine  hired,  alleging  in  the  eighth  and 
ninth  counts  that  defendants,  on  or  about  Au- 
gust 26,  1906,  purchased  from  plaintiff's  as- 
signor, etc,  an  amendment  by  interlining  in 
each  count  the  words  "and  prior  thereto"  and 
inserting  the  words  '^n  pursuance  of  a  contract 
dated  May  4,  1906"  and  snbstitnting  in  the  bill 
of  particulars  the  word  "shipped"  in  place  of 
the  word  "purchased,"  so  as  to  allege  an  action 
for  the  purchase  price  of  the  same  number  of 
cans  at  the  same  price  per  thousand  bought  from 
the  same  parties,  though  it  appeared  that  the 
cans  were  not  shipped  until  August  25,  1906,  did 
not  change  the  cause  of  action,  so  that  a  plea 
of  limitation  on  that  ground  was  properly  re- 
fused. 

[]<>d.  Note.— For  other  cases,  see  Umitation  of 
Actions,   Cent.   Dig.   |   645;     Dec.    Dig.    «s» 

127(13).] 

6.  SeT-OfF  and  C017NTEBCI.AIM  (S=>41— AC- 
TION AGAINST  AOENT— DaMAQB  TO  PBIHCI- 
PAL. 

Where  defendant  firm,  at  the  time  of  its  ex- 
ecution of  a  contract  for  the  purchase  of  goods 
and  the  rental  of  a  packing  machine  from  plain- 
tiff's assignor,  was  composed  of  defendants,  one 
of  whom  was  the  president  of  a  canning  com- 
pany, 49  per  cent,  of  whose  stock  iras  owned  by 
the  defendants,  and  where  the  contract  was 
written  to  i>e  execnted  by  the  canning  company, 
bat  defendants  suggested  that  they  would  buy 
from  plaintiff's  assignor  for  such  canning  com- 
pany if  plaintiff's  assignor  would  ship  the  cans 
on  their  account,  whicm  propoaition  was  accept- 
ed, and  where  it  appeared  that  defendants  then 
had  a  contract  with  the  canning  company  to 
furnish  certain  supplies,  in  consideration  of 
which  the  company  was  to  give  defendants  its 
entire  pack  of  canned  goods  for  sale,  out  of  the 
proceeds  of  which  defendants  were  to  reimburse 
themselves,  defendants  were  the  agents  of  the 
canning  company,  and  as  they  could  maintain 
an  action  in  their  own  name  to  recover  damages 
sustained  by  their  principal  from  a  breach  of  the 
contract,  they  might  recoup  such  damages  in  a 
suit  against  them  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig,  ({  76-79,  81;  Dee. 
DigT  <8=»41.] 

7.  Pbincipai.  and  Aobnt  «=>190(2)  —  Action 
AOAiNST  Aobnt— Recoupmknt  of  Damaqb 
TO  Pbincipal— Evidence. 

In  such  action,  the  exdnslon  of  evidence  for 
the  defendants  that  in  reliance  upon  the  con- 
tract with  the  plaintiff,  defendants'  principal, 
through  defendants,  sold  canned  tomatoes,  pack- 
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«d  in  aanltary  cans  aach  as  those  purchased  un- 
der the  contract,  to  be  delivered  in  the  future  at 
a  stipulated  sum,  and  that,  owing  to  plaintiff's 
default,  the  principal  was  unable  to  comply  with 
its  contract,  and  was  forced  upon  the  market 
and  required  to  purchase  goods  of  that  character 
to  fill  its  contracts  at  a  sum  in  excess  of  the 
cost  to  them  of  packing  such  tomatoes  if  there 
had  been  no  default,  was  error. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  719;   Dec.  Dig.  <e=»190(2).] 

8.  Dauaoes  ^=s>23  —  Bbeaoh  or  Coktbact  — 

Measube. 

On  the  breach  of  a  contract  the  damages 
are  such  as  may  fairly  and  reasonably  be  con- 
sidered either  ai'ising  naturally  from  such  breach 
of  the  contract  itseli,  or,  such  as  may  reasonably 
be  supposed  to  haye  been  in  the  contemplation 
of  both  parties  when  they  made  the  contract,  as 
the  probable  result  of  its  breach. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  58,  62;    Dec.  Dig.  <8=»23.1 

9.  Damages  <S=»23  —  Bbeach  of  Contbaot  — 
Measuke— SFECiAii  Damages. 

If  the  special  circumstances  under  which  a 
contract  was  actually  made  were  communicated 
and  thus  known  to  both  parties,  the  damage  re- 
sulting from  the  breach  of  such  contract  which 
they  would  reasonably  contemplate  would  be  the 
amount  of  injury  which  would  ordinarily  follow 
from  a  breach  under  these  special  circumstances. 
[Ed.  Note, — For  other  cases,  see  Damages, 
Cent  Dig.  H  58,  62;    Dec.  Dig.  «=>23.] 

10.  Daiiaoes  ®=»40(2)— Bbeach  oi'  Oowtbact 
— Pbofitb. 

Wherever  it  is  reasonably  certain  that  prof- 
its would  have  been  realized  from  the  perform- 
ance of  a  contract,  such  profits  as  the  evidence 
shows,  though  the  amount  is  open  to  dispute,  are 
recoverable  in  an  action  for  its  breach;  but 
whenever  the  profits  are  problematical,  or  have 
reference  to  dependent  and  oollateral  engage- 
ments made  on  the  faith  of  the  performance  of 
the  principal  contract,  then,  regardless  of  any 
uncertainty  as  to  the  amoimt,  probable  profits 
are  speculative  and  indefinite,  and  hence  not  re- 
coverable. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  74-78;   Dec.  Dig.  <S=>40(2).] 

11.  Saubb  «3»358(1>— Action   fob   Bbeaoh— 

BtVIDBNOII— DaVAOKB. 

In  an  action  for  the  price  of  cans,  where- 
in defendants  sought  to  recoup  damages  for  the 
plaintiff's  partial  failure  of  its  contract  to  sell 
and  deliver  the  cans,  the  exclusion  of  defendants' 
prior  contract  for  the  sale  of  canned  tomatoes 
was  proper,  where  it  did  not  sufficiently  appear 
from  the  record  that  the  defendants'  subsequent 
contract  for  the  purchase  of  cans  from  plaintiff 
was  executed  to  enable  defendants  to  comply 
with  the  prior  contract  and  tttat  knowledge  of 
•och  purpose  was  imputable  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {{  1049,  1054;   Dec,  Dig.  «=»358(l).] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;   Walter  I.  Dawkins,  Judge. 

"To  be  officially  reported." 

Action  by  the  Steward  Sanitary  Can  Com- 
pany of  Delaware,  Maryland,  and  Virginia 
against  Harry  P.  Strasbaugh  and  William 
Silver,  partners  trading  as  Strasbaugh,  /Sil- 
ver &  Co.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  new  trial 
awarded. 

Argued  before  BOYD,  C.  J.,  and  BTJRKE, 
THOMAS,  PATTISON,  URNE5R,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 


D.  O.  Mdntoah,  of  Towson,  and  8.  A.  Wil- 
liams, of  Bel  Air  (Philip  H.  Close,  of  Bd 
Air,  on  the  brief),  for  appellants.  WlUlam 
E.  Bonn,  of  Baltimore,  and  Thmnas  H.  Rob- 
inson, of  Bel  Air  (Henry  A.  Wbltaker,  of  Bel 
Air,  on  the  brieO,  for  appellee. 

PATTISON,  3.  In  this  case  an  action  waa 
brought  by  the  appellee  against  the  appel- 
lants tn  the  circuit  court  for  Harford  coun- 
ty, on  the  19th  day  of  May,  1008,  and  was, 
on  the  13th  day  of  October,  1913,  removed 
from  that  court  to  the  drcolt  court  for  Bal- 
timore county,  and  was  again  removed  on 
the  13th  day  of  April,  1914,  to  the.  court  of 
common  pleas  of  Baltimore  city,  where  it  was 
tried  before  a  jury  and  a  verdict  was  render- 
ed in  favor  of  the  plaintiff  for  the  sum  of 
$1,100,  upon  whi<di  a  Judgment  was  there- 
after entered.  It  is  from  that  judgment  that 
this  appeal  is  taken. 

The  first  declaration  appearing  in  the  rec- 
ord is  the  amended  declaration  filed  August 
9,  1912.  This  contained  the  seven  common 
counts  and  two  special  counts.  These  spe- 
cial counts  read  as  follows: 

"(8)  £V>r  that,  whereas,  the  said  Leonard 
Steward  and  John  A.  Steward,  partners  trad- 
ing as  Lk  &  J.  A.  Steward,  wer&,  on  or  about 
the  26th  of  August  in  the  year  1906,  engaged  in 
the  manufacture  and  sale  of  tin  cans  for  the 
packing  of  fruits  and  vegetables,  and  the  defend- 
ants were  engaged  in  such  business  as  made  con- 
venient and  necessary  the  purchase  by  them  of 
such  cans,  and  die  defendants,  on  or  about  tA« 
day  and  date  aforesaid,  purchased  from  said 
Jjeonard  and  John  A.  Steward,  partners,  trading 
as  L.  &  J.  A.  Steward,  48,660  inch  tin  cans  at 
a  cost  of  $20  for  each  and  every  thousand,  and 
the  said  Stewards  bargained,  sold,  and  delivered 
said  cans  to  said  defendants;  and,  whereas, 
subsequently  thereto,  to  wit  on  or  about  the 
day  of ,  in  the  year ,  the  said 


Leonard  Steward  and  John  A.  Steward,  part- 
ners as  aforesaid,  bargained,  sold,  set  over  and 
assigned  all  their  property  of  every  descriptloa 
in  Uie  states  of  Delaware,  Maryland,  and  Vir- 
ginia, including  chattels,  choses  in  action,  book 
accounts,  business  and  good  will  to  the  plaintiff, 
which  then  and  there  became  the  owner  thereof, 
and  although  due  demand  has  been  made  for  the 
payment  of  the  same,  the  defendants  have  failed 
so  to  do ;  and  (9)  for  that  whereas  the  said 
Leonard  and  John  A.  Steward,  partners  trading 
as  L.  &  J.  A.  Steward,  were,  on  or  about  the 
25th  of  August  in  the  year  1906,  engaged 
in  the  manufacture  and  sale  of  certain  sanitary 
capping  machines,  which  were  used  for  the  pur- 
pose of  sealing  tin  cans  used  for  the  packing 
fruits  and  vegetables,  and  the  defendants  were 
engaged  in  such  business  as  made  it  convenient 
and  necessary  for  them  to  purchase  or  hire  such 
capping  machines,  and  the  said  defendants,  oh 
or  about  the  day  and  year  aforesaid,  hired  from 
said  leonard  and  John  A.  Steward,  partners, 
trading  as  L.  &  J.  A.  Steward,  one  of  said  ma- 
chines at  a  rental  of  $75  for  the  packing  season 
of  1906,  and  the  said  Stewards  delivered  said 
machine  to  said  defendants  for  that  purpoee, 
and  whereas,  subsequently  thereto,  to  wit,  on 

or  about  the  day  of  ,  in  the  year 

-,  the  said  Leonard  Steward  and  John  A. 


Steward,  partners  as  aforesaid,  bargained,  sold, 
set  over,  and  assigned  all  their  property  of  every 
description  in  the  state  of  Delaware,  Maryland, 
and  \irgiiiia,  including  choses  in  action,  book 
accounts,  business,  and  good  will,  to  the  plain- 
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tiff,  indndlBB  their  charge  for  said  rental 
againat  the  aaid  defendanta,  which  charge  then 
and  there  became  the  property  of  the  plaintiff, 
and  althongh  demand  has  been  made  for  the 
payment  of  the  same,  the  defendants  hare  failed 
80  to  da" 

Upon  demand  being  made,  the  plaintiff 
filed  tbe  following  bill  of  particulars: 

"Shipped  August  2S,  1906. 
"Harry  P.  Strasbangh  and  William  Silver,  For- 
merly   Partners,   Trading   as    Strasbaugh, 
tSilver  &  Company,  to  The  Steward  Sani- 
tary Can  Company  of  Delaware,  Maryland, 
and  Virginia,  Assignee  of  L.  &  J.  A.  Stew- 
ard, Dr. 
To  48660  fiye  inch  (5  in.  x  4-%  in.) 
sanitary  cans  at  $20.00  per  thousand 

(purehaied  August  2Ckh,  1006) $873  00 

To  hire  of  one  automatic  feed  double 
seamer  sanitary  capping  machine  for 
season  of  1906 76  00 

"(Both  shipped  by  L.  &  J.  A.  Steward  on  or- 
der ^d  credit  of  Strasbaugh,  Silver  &  Com- 
pany, Townsend,  Delaware.) 

"To  interest  on  same  from  date  of  delivery." 

To  tbe  above-amended  declaration  the  de- 
fendants pleaded:  "(1)  That  there  Is  no  such 
corporation  as  the  Steward  Sanitary  Can 
Company  of  Delaware,  Maryland,  and  Vir- 
ginia;" and  (2)  that  the  defendants  never 
inromlsed  as  alleged;  and  (8)  never  were  in- 
debted as  alleged. 

[1]  The  plaintiff  Joined  Issue  on  the  sec- 
ond and  third  of  these  pleas,  and  traversed 
tbe  first,  and  thereafter  the  defendants  filed 
a  fourth  plea,  alleging,  In  substance,  that  the 
plaintiff  had  not  compiled  with  section  93, 
art  23,  of  tbe  Code  of  1912.  To  this  plea  a 
replication  was  entered  short  upon  tbe  dock- 
et, and  issue  Joined  thereon.  In  tbe  course 
of  tbe  trial  tbe  plaintiff  offered  In  evidence 
a  copy  of  tbe  certificate  of  Incorporation,  or 
charter,  granted  to  tbe  plaintiff  under  tb^ 
laws  of  New  Jersey,  certified  to  by  the  sec- 
retary of  state  of  the  state  of  New  Jersey, 
which  was  admitted  without  objection.  The 
plaintiff  next  offered  tbe  following  certifi- 
cate: 

"The  State  of  Haryland,  Office  of  tbe  Secre- 
tary of  State.  I,  Robert  P.  Graham,  secretary 
of  state  of  tbe  state  of  Maryland,  do  hereby  cer- 
tify, that  the  Steward  Sanitary  Can  Company 
of  Delaware,  Maryland  &  Virginia,  a  corpora- 
tion, created  under  the  laws  of  tbe  state  of  New 
Jersey,  has  complied  with  the  requirements  of 
section  68  of  article  23  of  the  Code  of  Public 
General  Laws  of  Maryland,  by  filing  in  this  of- 
fice a  duljr  certified  copy  of  its  charter  or  cer- 
tificate of  incorporation  ;  a  certificate,  signed  by 
its  president,  treasurer  or  a  majority  of  its 
boanl  of  directors,  showing  its  corporate  name; 
the  names  and  addresses  of  its  president,  treas- 
urer, secretary  and  the  members  of  its  board  of 
directors ;  its  principal  office  in  this  state  and  in 
the  state  of  its  incorporation ;  the  amount  of  its 
capital  stodc  authorised  and  issued  ;  the  number 
and  par  value  of  its  shares  of  stock  and  the 
amount  paid  in  thereon;  the  names  and  ad- 
dresses of  its  shareholders  in  this  state  and  num- 
ber of  shares  of  stock  held  by  each;  and  the 
amount  of  capital  employed  in  this  state.  TOat 
the  aaid  corporation  has  appointed  Mr.  Henry 
A.  Whitaker,  of  Bel  Air,  Maryland,  as  its  agent 
to  reside  in  the  state  of  Maryland,  upon  whom 
legal  process  against  tbe  corporation  may  be 
served,  and  has  certified  its  willingness  that  so 
long  as  any  liability  remains  outstanding  against 
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it  in  this  state,  the  satbori^  of  such  agent  shall 
continue  until  a  substitute  is  appointed  and  cer- 
tified to  the  secretary  of  state;  and  has  paid 
to  the  state  of  Maryland  the  statutory  registra- 
tion fee  of  twenty-five  dollars. 

"I,  therefore,  hereby  further  certify  that  the 
said  corporation  is  entitled  to  transact  business 
in  the  state  of  Maryland. 

"In   testimony   whereof,   I   hereunto   set   my 
hand  and  caused  to  be  hereto  affixed  my  official 
seal,  at  Annapolis,  this  5th  day  of  March,  1915. 
"[Seal]-  Robert  P.  Graham, 

"Secretary  of  State." 

OThe  defendants  objected  to  the  admission 
of  this  certificate  in  evidence,  and,  the  ob- 
jection being  overruled,  an  exception  was 
noted  to  the  ruling  of  tbe  court  thereon. 

Section  93  of  article  23  of  tbe  Code  of  Pub- 
lic General  Laws  of  1912,  or  section  68  of  said 
article  23  of  tbe  Code  of  1904,  after  tbe 
passage  of  the  Acts  of  1898,  a  270,  of  this 
state  provides  that: 

"Every  foreign  corporation  which  has  a  usual 
office  or  place  of  business  in  this  state,  •  •  * 
shall,  before  doing  business  herein,  file  with 
the  secretary  of  state,  who  shall  record  tbe 
same,  (1)  a  certified  copy  of  its  charter  or  cer- 
tificate of  incorporation ;  (2)  a  certificate  to  be 
renewed  annually  before  the  first  day  of  April  in 
every  year,  subscribed  and  sworn  to  by  its  presi- 
dent or  treasurer,  or  a  majority  of  its  board 
of  directors  and  accompanied  by  the  annual  fee 
of  one  dollar  for  recording  such  renewal,  show- 
ing (a)  the  corporate  name;  (b)  the  names  and 
addresses  of  its  president,  treasurer,  secretary 
and  the  members  of  its  board  of  directors ;  (<v 
its  principal  office  in  this  state  and  in  the  state 
of  incorporation ;  (d)  the  amount  of  its  capital 
stock  authorized  and  Issued,  the  number  and 
par  value  of  tbe  shares  and  the  amount  paid  in 
thereon,  and  the  names  and  addresses  of  its 
shareholders  in  this  state,  and  the  number  of 
shares  held  by  each,  and  tne  amount  of  its  cap- 
ital employed  in  this  state;  (e)  the  name  and 
address  of  its  agent,  resident  in  this  state,  and 
authorised  to  accept  service  of  process  upon  it ; 
and  (f)  its  willingness  that  so  long  as  any  lia- 
bility remains  outstanding  against  it  in  this 
state,  the  authority  of  such  agent  shall  continue 
until  a  substitute  is  apponted  and  certified  to 
tbe  secretary  of  state.  At  tbe  time  of  filing  the 
original  papers  required  by  this  section  every 
such  foreign  corporation  snail  pay  to  the  sec- 
retary of  state  for  the  use  of  the  state,  a  fee 
of  twenty-five  dollars,  «pon  receipt  of  lohich  h« 
ihaU  isnte  to  it  the  certificate  Melting  forth  that 
it  M  entitkd  to  do  business  in  this  state." 

And  section  94  provides  that: 

"Every  officer  of  any  such  foreign  corporation 
which  fails  to  comply  with  the  provisions  of  the 
preceding  section,  and  every  agent  of  such  non- 
complying  corporation,  who  transacts  business 
for  It  in  this  state,  shall  be  guilty  of  a  misde- 
meanor and  liable  to  a  fine  of  two  hundred  dol- 
lars. Such  failure  shall  not  affect  the  validity 
of  any  contract  made  with  such  noncomplying 
corporation,  but  no  suit  shall  be  maintained  in 
any  of  the  courts  of  this  state  by  any  such  cor- 
poration nntH  it  has  complied  with  the  require- 
mente  of  this  article." 

This  certificate  was  offered  under  the  de- 
fendants' fourth  plea,  which  alleges  that  the 
platntlffs  have  not  complied  with  tbe  re- 
quirements of  said  section  93  of  tbe  Code. 
Tbe  counsel  for  the  defendants  contended,  as 
Is  disclosed  by  the  record,  that,  by  the 
introduction  of  this  certificate  in  evidence, 
the  Judgment  of  the  secretary  of  state  was 
Improperly  substituted  for  that  of  tbe  court 
In  determining  the  questtoa  whether  or  not 
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this  section  of  the  Code  had  been  complied 
with  by  the  plaintiff  corporation,  and  Insisted 
that  the  papers  filed  with  the  secretary  of 
state,  properly  certified  to  by  him,  and  not 
such  certificate,  should  have  been  offered  tn 
evidence  to  show  a  compliance  with  the  stat- 
ute. It  is  one  of  the  requirements  of  the 
statute  that  the  secretary  of  state  shall,  as 
evidence  of  a  compliance  therewith,  issue  to 
the  corporation  a  certificate,  setting  forth 
that  It  Is  entitled  to  do  business  In  this  state 
when  It  has  done  those  things  which  are  re- 
quired of  It  by  the  statute.  The  certificate  In 
this  case  is  a  substantial  compliance  with 
this  provision  of  the  statute,  and,  we  think, 
Is  admissible  In  evidence,  without  the  Intro- 
duction of  the  papers  themselves,  from  which 
the  certificate  Is  made. 

[2]  It  is  true  that  the  certificate  Is  dated 
after  the  filing  of  the  plea,  but  this,  we  thinl:. 
Is  Immaterial,  in  view  of  the  decision  of 
this  court  in  the  cases  of  Kendriclts  &  Rob- 
erts V.  Warren  Bros.,  110  Md.  47,  72  AU. 
461.  In  that  case  the  defendant  had  not,  at 
the  time  of  the  institution  of  the  suit,  compil- 
ed with  section  137  of  the  Code  of  1904, 
containing  provisions  similar  to  those  found 
in  section  93  of  the  present  Code,  but  there- 
after, during  the  progress  of  the  suit,  com- 
plied with  such  provisions  of  the  statute. 

It  was  contended  by  the  defendant  that  the 
suit  could  not  be  maintained  because  of  the 
provisions  contained  in  section  140  that: 

"No  such  foreign  corporation  shall  b«  permit- 
ted to  maintain  any  action,  either  at  law  or 
equity  in  the  courts  of  this  state  until  the  pro- 
visions of  section  137  shall  have  been  complied 
with." 

But  this  court  held  that  the  plalntUT  was 
not  "prohibited  from  prosecuting  and  main- 
taining its  suit  after  a  compliance  •  ♦  • 
after  the  Institution  of  the  suit"  What  was 
there  said  of  that  case  applies,  we  think, 
to  the  facts  of  this,  case,  and  thus  we  find 
no  error  in  the  rulings  of  the  court  below  In 
admitting  such  certificate  In  evidence. 

[3]  The  second  exception  was  to  the  action 
of  the  court  in  permitting  the  witness  for 
the  plaintiCT  to  state  that  the  market  value  of 
the  cans  sold  'was  $20  per  thousand,  the 
price  at  which  the  declaration  alleges  the 
cans  were  sold.  The  admission  of  this  tes- 
timony could  not  have  injured  the  defend- 
ants, even  should  it  be  regarded  as  wrong- 
fully admitted. 

[4, 6]  George  H.  Steward,  a  witness  for 
the  plaintiff,  was  asked  upon  cross-examina- 
tion: 

"Q.  The  cans  which  were  shipped  August 
25th,  to  which  you  have  read  the  bill,  when  were 
they  ordered?  A.  I  understand  that  they  were 
included  in  the  contract  of  May  4th." 

The  plaintiff  then  moved  "to  strike  out  the 
evidence  already  offered  in  reference  to 
goods  alleged  to  have  been  sold  on  August 
25tb."  In  passing  upon  this  motion  the  court, 
addressing  the  counsel  for  the  plaintiff,  said: 

"The  idea  of  it  is  that  you  have  distinctly  de- 
clared upon  the  sale  made  August,  1906,  if  there  I 


was  anything  leading  np  to  tiiat— If  there  was  a 
prior  sale  or  that  was  a  consummation  of  a 
previous  contract,  there  was  notUng  in  the  dec- 
laration to  show  that" 

Whereupon  the  plaintiff  asked  and  obtain- 
ed leave  to  amend  Its  dedaiatlMi  by  Inter- 
lining in  both  the  eighth  and  ninth  counts 
the  words  "and  prior  thereto"  and  by  strik- 
ing therefrom  the  words  "<hi  or  about  tbe 
day  or  date  aforesaid,"  and  inserted  in  lieu 
thereof,  "in  pursuance  of  a  contract  dated 
May  4,  1906."  The  counts,  when  so  amended, 
read  as  follows: 

"(8)  For  that  whereas  the  said  Leonard  Stew- 
ard and  John  A.  Steward,  partners  trading  as 
L.  &  J.  A.  Steward,  were  on  or  aboat  the  25th 
day  of  August  In  the  year  1906,  and  prior  here- 
to, engaged  in  the  manufacture  and  sale  of  tin 
cans  for  the  packing  of  fruits  and  vegetables, 
and  tbe  defendants  were  engaged  in  such  busi- 
nesB,  as  made  convenient  and  necessary  the  pur- 
chase by  them  of  such  cans,  and  the  defend- 
ants tn  pursuance  oj  a  contraot  dated  May  4t 
1906,  purchased  from,"  etc. 

"(9)  For  that,  whereas  the  said  Leonard  and 
John  A.  Steward,  partners,  trading  as  L.  &  J. 
A.  Steward,  were,  on  or  about  the  25th  day  of 
August,  in  the  year  1906,  and  prior  thereto,  en- 
gaged in  the  manufacture  and  sale  of  certain 
sanitary  capping  machines,  which  were  used  for 
the  purpose  of  sealing  tin  cans  used  for  the 
packing  fruits  and  vegetables,  and  the  defend- 
ants were  engaged  in  such  business  as  made 
it  convenient  and  necessary  for  them  to  pur- 
chase or  hire  such  capping  machines,  and  the 
said  defendants,  in  pursuance  of  a  oontraot  dat- 
ed the  4th  day  of  May,  hired  from  the  said 
Leonard  and  John  A.  Steward,"  etc. 

The  bill  of  particulars  was  also  amended 
by  striking  therefrom  the  italicised  word 
"purchased,"  and  inserting  In  lieu  thereof 
the  word  "shipped." 

Upon  the  filing  of  the  amended  declaration 
the  defendants  filed  pleas  of  limitation  to  tbe 
amended  eighth  and  ninth  counts,  which,  up- 
on motion  of  the  plaintiff,  were  not  received 
by  the  court.  It  is  the  contentimi  of  the  de- 
fendants that  the  declaration  as  amended 
contains  a  new  cause  of  action,  and  that  tbe 
pleas  of  limitation  were,  at  such  time,  proper- 
ly pleaded  thereto,  and  should  have  been 
received  by  the  court.  If  by  such  amendment 
a  new  cause  of  action  was  set  up,  the  con- 
tention of  the  defendants,  no  doubt,  is  cor- 
rect by  the  decisions  of  this  court.  Scbulze 
V.  Fox,  53  Md.  37;  Wolf  v.  Bauerels,  72  Md. 
481,  19  Atl.  1045,  8  U  R.  A.  680;  W.  C.  TeL 
Co.,  V.  State,  Use  of  Nelsen,  82  Md.  291,  33 
Ati.  763,  31  L.  R.  A.  672,  51  Am.  St  IRep. 
464;  Hamilton  t.  Thirston,  94  Md.  253,  51 
AtL  42;  Zier  v.  Chesapeake  Railway  Co..  98 
Md.  36,  56  Ati.  385 ;  Dl  Giorgio  Co.  y.  Stock, 
116  Md.  201.  81  AtL  385 ;  SchuCk  ▼.  Bramble^ 
122  Md.  411,  89  Aa  719;  Spencer  y.  B.  &  O. 
R.  R.  Co.,  126  Md.  194,  94  AU.  660.  But  in 
our  opinion  the  cause  of  action  is  the  same 
as  that  found  in  the  preceding  amended  dec- 
laration. 

The  plaintiff,  by  the  ^ghth  count  ot  the 
first  amended  declaration,  seeks  to  recover 
the  purchase  price  of  43,650  cans  purchased, 
as  the  declaration  alleges,  by  the  defendant 
from  L.  &  J.  A.  Steward,  aaslgaots  of  tbe 
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plaintiff,  on  or  about  Anguat  26,  1906,  at  the 
stipulated  sum  of  $20  per  tbousand.  In 
the  eighth  count  of  the  declaration  as  amend- 
ed,  the  plaintiff  seeks  to  recover  the  purchase 
price  for  the  same  number  and  size  of  cans 
at  the  same  price  per  thousand,  and  bought 
from  the  same  itartles,  although  It  does  not 
allege  therein  that  sudi  purchase  was  made 
on  or  about  the  26th  day  of  August,  but  al- 
leges It  was  made  In  pursuance  of  a  contract 
dated  Hay  4,  1906,  although,  as  disclosed  by 
tbe  evidence  In  the  case,  the  cans  were  not 
shipped  until  the  25th  day  of  August.  1906. 
The  cases  of  Hamilton  y.  Xhlrston,  supra, 
and  Bl  Giorgio  C!o.  v.  Stock,  supra,  where 
it  was  held  that  the  cause  of  action  was 
changed,  or  a  new  cause  of  action  set  up  by 
tlie  amended  declaration,  were  both  cases 
'Where  the  form  of  action  was  changed  by 
such  amendment,  and  In  the  more  recent 
case  of  Schuck  t.  Bramble,  supra,  where  It 
vraa  also  held  that  the  amended  declaration 
contained  a  new  cause  of  action,  the  amend- 
ment changed  the  liability  of  the  defend- 
ant, but  In  this  case  neither  the  liability 
nor  the  form  of  action  is  changed  by  the 
amendment  to  the  declaration,  and  the  con- 
sideration was  the  same.  The  fact  that  the 
contract  of  May  4,  1906,  was  not  mentioned 
In  the  first  amended  declaration,  pursuant 
to  which  the  goods  were  thereafter  delivered 
on  or  about  August  25,  1906,  cannot,  we 
think,  have  the  effect  of  changing  the  cause 
of  action.  It  is  nevertheless  one  and  the 
same  cause  of  action,  and  should  be  so 
treated. 

What  we  have  said  of  the  eighth  amended 
(xmnt  also  appUes  to  the  ninth. 

[6]  After  amending  the  declan^tlon,  the 
following  contract  was  then  offered  in  evi- 
dence: 

"Aberdeen,  Md.,  May  4,  1906. 
"Bought  of  L.  &  J.  A.  Steward,  Butltmd,  Vt, 
one  carload  of  five  and  one-half  inch  (5%  in.  x 
4^  Id.)  sanitary  cans  at  $23.00  per  thousand, 
ana  one  carload  of  five  inch  (5  in.  z  4^  in.) 
sanitary  cans  at  $20.00  per  thousand,  f.  o.  b., 
Rutland,  Vt.  To  be  shipped'  before  June  16th, 
1906,  at  opti<xi  of  seller. 

"Temis :  Gash  as  soon  as  cans  are  unloaded  in 
factory,  and  count  found  to  be  correct 

"All  cans  (except  two  to  the  thousand)  guar- 
anteed against  leaks  from  imperfect  manufac- 
ture. 

"Ship  to  Wright  Canning  Co.,  Townsoid,  Del- 
aware, P.  B.  B.,  %  Del.  Div.  at  Wilmington, 
Del. 

"The  said  Stewards  agree  to  furnish  us  with 
one  of  their  automatic  feed  'double  seamen'  (ad- 
justable for  both  the  above  sizes)  for  closing  the 
above  cans,  at  a  rental  of  $75.00  for  the  season 
of  1906,  and  if  we  want  to  buy  the  said  machine 
at  the  end  of  the  season  (Oct.  15th)  we  may  do 
■o  for  the  sum  of  $450  less  the  $75  already 
paid  for  rent. 

"[Signed!         Strasbangh,  Silver  &  Co., 
"Purchasers." 

The  counsel  for  the  appellants,  In  the  trial 
of  the  case  below  took  the  position  that  the 
anpellants  were,  in  the  matter  of  the  above 
contract,  factors  of  the  Wright  Canning  Com- 
pany, as  shown  by  the  facts  of  the  case,  In- 
ciuding   the  agreement  between  them  and 


said  ocanpany,  and  that,  as  mxb  factors) 
"they  could  sue  upon  the  contract  for  its 
breach  as  though  they  were  principals,  or,  in 
a  suit  for  the  price  of  the  goods  under  the 
contract,  they  could  recoup  all  damages  sus- 
tained by  the  breach  of  the  contract ;  wheth- 
er to  their  principal  or  to  themselves,"  and 
so  offered  evidence  tending  to  show  that 
their  principal,  the  Wright  Canning  Com- 
pany, had  sustained  damage  by  the  breach  of 
the  contract  on  the  i>art  of  the  plaintiff. 
But  the  court  below  refused  to  admit  such 
evidence,  and  confined  the  defendants  to  the 
proof  of  such  damage  as  was  sustained  by 
them,  as  prlndpaL  In  the  case  of  V.  S. 
Telegraph  Co.  v.  Gildersleve,  29  Md.  232,  96 
Am.  Dec.  519,  the  suit  was  brought  to  recov- 
er damages  resulting  from  the  appellant's 
failure  to  transmit  a  telegraphic  dispatch  to 
Dibble  &  Cambloss,  stock  brokers  in  New 
York.  The  dlspat«di,  directing  the  sale  of 
gold,  was  signed  by  Gildersleve,  the  appel- 
lee, a  stock  broker  in  Baltimore  dty. 

"A.  B.  Patterson,  also  a  broker  in  Baltimore, 
was  appellee's  customer,  for  whom  the  appellee 
was  in  the  habit,  as  broker,  of  buying  and  selling 
gold  and  stock  in  New  Tork,  through  the  agency 
of  Dibble  &  Cambloss.  That,  by  arrangement 
previously  made  between  appellee  and  Patterson, 
tor  the  purpose  of  saving  trouble  to  them  both, 
instead  of  Patterson  being  required  to  give  or- 
ders to  the  appellee  for  sucu  purchases  and 
sales,  and  the  appellee  being  required  to  send 
them  to  Us  correspondents,  Patterson  was  au- 
thorized to  send  orders  in  the  appellee's  name, 
and  on  his  responsibility  and  account,  to  Dibble 
&  Cambloss,  for  the  purchase  or  sale  of  stock 
or  gold ;  and  that,  by  this  arrangement,  the  ap- 
pellee was  entitled  to  his  commissions  on  pur- 
chases and  sales  made  in  compliance  with  such 
orders,  and  the  rights  and  liabilities  of  the  ap- 
pellee and  Patterson,  respectively,  in  reference 
to  the  orders  so  sent,  were  in  all  respects  the 
same  as  if  Patterson  had  given  the  orders  to  the 
appellee,  and  the  latter  had  transmitted  or  un- 
dertaken to  transmit  them  to  Dibble  &  Cambloss, 
in  his  own  name;  Patterson  not  being  known  to, 
and  having  no  connectim  with,  Dibble  &  Camb- 
loss, except  through  the  appellee.  That,  under 
said  arrangement,  on  the  9th  March,  1865,  at 
about  8 :40  p.  m.,  the  message  in  question,  ad- 
dressed to  Dibble  &  Cambloss,  was  left,  by  Pat- 
terson's direction,  at  appellant's  oiBce,  in  Balti- 
more, and  that  the  appellant,  by  its  agents,  un- 
dertook to  send  and  deliver  It  to  the  parties  to 
whom  it  was  addressed.  That  the  message  was 
sent  to  the  office  without  the  knowledge  or  apo- 
dal direction  of  the  appellee,  but  that  he_  was' 
soon  after  informed  of  it,  and  fully  sanctioned 
it.  It  was  also  shown  that  appellee  had,  on  the 
day  of  the  date  of  the  message,  $200,000  of  gold 
to  his  credit  with  Dibble  &  Cambloss,  and  of 
that  sum,  as  between  appellee  and  Patterson, 
$95,000  belonged  to  the  latter." 

One  of  the  questions  raised  in  that  case 
was  whether  the  appellee,  GUdersleve,  could 
maintain  the  action,  and  recover  more  than 
nominal  damages  for  the  default  of  the  ap- 
pellant.    The  court  said: 

"Upon  such  state  of  facts,  the  appellee  was 
clearly  the  agent  of  Patterson,  and,  as  such 
agent,  held  and  controlled  the  gold  of  his  prin- 
cipal. It  was  embraced  in  the  appellee's  ac- 
count, and  he  had  credit  for  it,  in  the  books  of 
his  correspondent,  and  no  other  person  than 
himself  could  have  withdrawn  it  or  disposed  of 
it.  And,  apart  from  the  fact  that  he  had  a 
special  pn^erty  or  intereat  in  the  gold  of  Us 
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principal  thru  at  Us  disposal,  he  was  beneficial- 
ly interested,  at  the  time  of  the  order  given,  to 
the  extent  of  commissions  on  the  sale.  And 
where  nn  agent  is  thus  interested,  as  for  com- 
missions, or  by  reason  of  special  property  ia 
the  subject-matter,  and  the  contract,  in  ref- 
erence thereto,  is  made  in  his  name,  it  is  perfect- 
ly competent  for  him  to  sue  and  maintain  an  ac- 
tion in  his  own  name,  as  if  he  were  the  prin- 
cipal. •  •  •  And  if,  in  the  instances  men- 
tioned, the  agent  can  sue  and  recover  the  full 
measure  of  damages,  we  can  see  no  reason  why 
the  appellee,  looking  to  his  relation  to  this  trans- 
action, may  not  recover  the  full  amount  of  dam- 
ages resulting  from  a  breach  of  the  contract 
with  the  appellant  He,  or  course,  sues  and 
recovers  as  trustee  for  his  principal." 

The  principle  laid  down  in  the  above  case 
applies,  we  think,  to  the  facts  of  this  case: 
The  firm  of  Strasbaugh,  Silver  &  Co.  at  the 
time  of  the  execution  of  the  contract  was 
composed  of  Harry  P.  Strasbaugh  and  Wil- 
liam Silver,  the  defendants  In  this  case. 
Harry  P.  Strasbaugh  was  also  president  of 
the  Wright  Canning  Company,  whldi  was 
operating  a  canning  factory  in  Townseitd, 
Del.,  and  with  William  Silver  owned  49  per 
cent,  of  Its  stods.  George  H  Wright  was  Its 
treasurer  and  manager,  and  the  owner  of 
most  of  the  remaining  stock.  All  of  these 
gentlemen  lived  In  or  near  Aberdeen,  Har- 
ford county,  Md.  Tbe  firm  of  L.  &  J.  A. 
Steward  was  represented  by  George  W. 
Evans,  also  a  resident  of  Aberdeen,  with 
whom  Messrs.  Strasbaugh  &  Wright,  and  oth- 
ers associated  with  them  in  the  Wright  Can- 
ning Company,  had  been  negotiating  for 
months  prior  to  the  execution  of  the  contract 
for  the  purchase  of  sanitary  cans  and  the 
hiring  of  the  machine  with  which  the  tops 
were  fastened  and  crimped  upon  such  cans, 
and  from  whom  they  finally  agreed  to  pur- 
chase the  number  of  cans  mentioned  in  the 
contract,  and  to  hire  a  machine  from  Ia,  St 
J.  A.  Steward,  through  Mr.  Evans,  their 
agent;  and  the  contract  therefor  was  ac- 
cordingly wrltt«i  to  be  executed  by  the 
Wright  Canning  Company  and  the  vendors; 
but,  when  presented  to  them,  the  officials  of 
the  Wright  Canning  Company,  the  terms  of 
payment  provided  for  a  sight  draft  against 
bill  of  lading.  These  terms  were  objected  to 
because  they  afforded  no  opportunity  to  In- 
spect the  cans  before  paying  for  them. 
fi^rans,  however,  said  that  because  the 
Wright  Canning  Company  was  not  known  to 
the  sellers,  they  were  unwilling  to  accept 
other  terms  of  payment  Mr.  Strasbaugh 
then  suggested  to  Mr.  Evans  that  they  would 
buy  the  cans  from  L.  &  J.  A.  Steward  "for 
the  Wright  Canning  Company"  If  the  sell- 
ers would  ship  the  cans  on  their  account 
This  proposition  was  accepted,  and  the  above 
contract  was  written  and  executed.  The  rec- 
ord also  discloses  that  the  defendants  had  a 
contract  with  the  Wright  Canning  Company 
that  was  in  force  in  the  year  1906,  by  which 
they  were  to  furnish  certain  supplies  and 
materials,  and  advance  money,  to  said  com- 
pany to  be  used  in  the  operation  of  its  fac- 
tory, and  the  company  was  to  place  with  the 


defendants  for  sale  Its  oitlre  pack  of  canned 
goods,  and  out  of  the  proceeds  of  the  sale 
they  were  to  reimburse  themselves  for  sup- 
plies and  money  furnished  and  advanced  by 
them.  Upon  the  facts  as  stated,  the  defend- 
ants were  the  agents  of  the  Wright  Canning 
Company,  and  as  such  could  maintain  an 
action,  brought  in  their  own  name,  to  re- 
cover damages  sustained  by  their  principal 
in  consequence  of  a  breach  of  the  aforesaid 
contract;  and,  as  th^  could  maintain  such 
action  when  instituted  by  them,  they  can,  in 
a  suit  against  them,  brought  upon  the  con- 
tract, recoup  for  such  damages. 

[7-1]  The  defendants  offered  evidence  tend- 
ing to  show  that,  relying  upon  the  contract 
made  with  the  plaintiff,  the  Wright  Canning 
Company,  through  the  defendants  sold  toma- 
toes packed  in  sanitary  cans  sndi  as  those 
purchased  under  the  contract  to  be  delivered 
in  the  future,  at  a  stipulated  sum,  and  that, 
owing  to  the  default  of  the  plaintiff  in  com- 
plying with  the  terms  of  their  contract  afore- 
said, the  Wright  Canning  Company  was  un- 
able to  comply  with  the  contract  so  made  by 
it  with  goods  packed  by  them  in  such  sani- 
tary cans,  and  was  thus  forced  upon  the 
market  and  required  to  purchase  the  goods 
of  the  character  sold,  with  which  to  fill  such 
contracts,  at  a  sum  far  In  excess  of  the  price 
at  which  they  had  sold,  and  greatly  in  ex- 
cess of  the  cost  to  them  of  packing  sucti 
goods  if  the  contract  had  been  compiled  with 
on  the  part  of  the  plaintiff,  and  they  had 
been  able  to  pads,  the  same.  The  court  re- 
fused to  admit  this  and  other  evidence  tend- 
ing to  show  that  the  Wright  Canning  Com- 
pany had  sustained  loss  or  damage  by  tbe 
failure  of  the  plaintiff  to  comply  with  the 
terms  of  the  aforesaid  contract  of  May  4, 
1906,  and  would  not  i>ermit  the  defendants 
to  develop  tills  line  of  defense,  but  confined 
them,  as  we  have  said,  to  the  proof  of  such 
loss  as  was  sustained  by  them  as  principals 
The  court  In  so  ruling  committed  an  errcHr, 
and  because  of  such  error  the  Judgment  be- 
low will  be  reversed,  and  a  new  trial  award- 
ed, and  therefore,  as  the  case  is  to  be  again 
tried,  we  will  state  the  well-established  rule 
of  law  applicable  to  cases  of  this  character. 
In  Winslow  Elevator  Co.  t.  Hoffman,  107 
Md.  621,  69  Atl.  391,  IT  li.  B.  A.  (N.  S.)  1130^ 
Judge  Burke,  speaking  for  the  conrt  and 
quoting  from  the  case  of  Hadley  t.  Baxen- 
dale,  9  Exch.  841,  said: 

"When  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
wliicb  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  oontemplation  of  ioih 
parties  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it  Now,  if 
the  special  circumstances  imder  which  the  con- 
tract was  actuallv  made  were  ootnmunicated  by 
the  plaintiff  to  tne  defendant  and  thus  known 
to  both  parties,  the  damage  resulting  from  the 
breach  of  such  contra^  which  they  would  rea- 
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sonably  contemplate  wookl  be  tiie  amonnt  of 
injury  which  woald  ordinarily  follow  from  n 
breach  of  contract  under  these  epecial  circum- 
Btances  so  known  and  communicated.  But,  on 
the  other  hand,  if  these  special  circumstances 
were  wholly  unknown  1»  the  party  breaking  the 
contract,  he,  at  the  most,  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally, 
and  in  the  great  multitude  of  cases  not  affected 
by  any  special  circumstances,  for  such  a  breach 
of  contract.  For  had  the  special  drcumstonccs 
been  known,  the  parties  might  have  specially 
provided  for  the  breach  of  contract  by  gpecitu 
terms  as  to  the  damages  in  that  case,  and  of  this 
advantage  it  would  be  very  unjust  to  deprive 
them."  Webster  v.  Woolford,  81  Md.  320,  32 
AU.  319;  U.  S.  Telegraph  Ca  v.  Gildersleve, 
•upra. 

[10]  As  to  profits,  and  when  the  loss  of 
same  may  be  recovered  as  damages,  this 
court  said  In  Lanahan  v.  Heaver,  79  Md.  418, 
29  AtL  1036,  speaking  through  Judge  Mc- 
Sherry,  that: 

In  "actions  ex  contractu,  it  may  be  said  that 
wherever  it  is  reasonably  certain  or  apparent 
that  profits  would  have  been  realised  had  the 
contract  been  completed  according  to  its  terms, 
and  the  profits  of  the  bargain  are  the  only  things 
purchased  or  contracted  for,  and  are  the  direct 
and  immediate  fruits  of  the  contract,  there, 
though  the  amount  of  the  profits  be  open  to  dis- 

Sute  or  controversy,  still  such  profits  as  the  e\i- 
ence  shows  would  have  resulted  but  for  the 
breach  of  the  contract  by  the  defendant  are  a 
legitimate  element  of  damages;  but  whenever 
it  is  purely  problematical  whether  any  profits 
would  have  been  realized  at  all,  by  reason  of 
contingencies  which  might  never  happen,  or 
where  the  profits  have  reference  to  dependent 
and  cdlateral  engagements  entered  into  on  the 
faith  of  the  performance  of  the  principal  con- 
tract, there,  without  regard  to  any  uncertainty 
as  to  mere  amounts,  probable  profits  cannot  be 
recovered,  because  too  speculative,  Indefinite, 
and  remote." 

[11]  The  defendants'  first  and  second 
prayers,  we  think,  were  properly  refused 
for  the  reasons  already  stated  in  holding 
that  the  ruling  of  the  court"  was  correct 
In  the  admission  of  the  certificate  of 
the  secretary  of  state,  and  we  find  no  er- 
ror in  the  ruling  of  the  court  in  the  grant- 
ing of  the  defendants'  seventh  prayer  as 
modified;  but.  Inasmuch  as  the  granted 
prayer  of  the  plaintiff  and  the  other  rejected 
prayers  of  the  defendants,  as  well  as  the 
prayers  granted  at  the  Instance  of  the  court, 
were  all  granted  upon  the  facts  of  the  case 
then  before  the  court,  not  Including  the  facta 
we  say  should  have  been  admitted.  It  can 
serve  no  useful  purpose  In  the  retrial  of  this 
case  to  further  pass  upon  the  rulings  of  the 
court  thereon;  and,  In  view  of  what  we  have 
said  as  to  the  defendants'  right  to  recoup  for 
losses  sustained  by  the  Wright  Canning  Com- 
pany, as  their  principal,  by  reason  of  the 
breach  of  the  contract  aforesaid,  we  deem 
It  unnecessary  to  pass  upon  the  exceptions 
to  the  testimony,  except  as  to  the  seventh. 
This  exception  was  to  the  action  of  the 
court  In  refusing  to  admit  in  evidence  a 
contract  for  the  sale  of  tomatoes  made 
by  the  defendants,  March  20,  1006.     This, 


we  think,  was  property  excluded,  as  It 
does  not  sufiiclaitly  appear  from  tbe  rao- 
ord  Uiat  tbe  subsequent  contract  of  May 
4,  1906,  was  executed  to  enable  the  de- 
fendants to  comply  with  this  c<mtract,  and 
that  knowledge  of  such  purpose  was  imputa- 
ble to  the  plaintlfT. 

The  Judgment  of  the  court  below  will  be 
reversed. 

Judgment  reversed,  and  new  trial  award- 
ed, with  costs  to  the  appellants. 


OOUGHUN  et  al.  v.  CUDDY.    (No.  7^) 
(Court  of  Appeals  of  Maryland.    Feb.  15,  1916.) 

1.  Evidence  «=»501(3)  — Testamkntaby  Ca- 
PAOiTT— Opinion— NoRBXPEBTB. 

Nonexpert  witnesses  cannot  express  their 
opinion  as  to  the  capacity  of  a  testator  without 
having  disclosed  facts  and  means  of  knowledge 
which  qualify  them  to  express  such  opinion. 

[E<d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2287 ;    Deo.  Dig.  <&=501(3).] 

2.  EviOBHCB  «=»553(1)— ExFBBT  iBtrriMonT— 
Htpothetical  Qubstioik. 

In  a  will  contest,  a  hypothetical  question 
asked  expert  witnesses  as  to  testator's  capacity, 
which  not  only  contained  conclusions,  opinion^ 
and  inferences  of  the  witnesses,  but  was  based 
on  all  the  testimony  offered  by  plaintiffs,  was 
objectionable. 

(Ed.  Note, — For  other  cases,  see  Evidence, 
Cent.  Dig.  g§  2369,  2372,  2374 ;  Dec.  Dig.  «=» 
553(1).] 

3.  Wills  <8=»55(1)— Contest— Evidbhc»—Ca- 
PAcmr. 

Evidence  held  insufficient  to  warrant  the 

Sry  in  finding  that  the  testatrix  was  mentally 
competent,  so  that  a  directed  verdict  against 
contestants  was  proper. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI  137-140,  148-160;  Dec.  Dig.  ®=»55(1).] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Henry  Duffy,  Judge. 

"To  be  ofilclally  reported." 

Caveat  by  Peter  Coughlln  and  others 
against  Winifred  Cuddy,  executrix  of  the 
estate  of  Winifred  Cuddy,  deceased.  On  ex- 
ceptions to  tbe  rulings  In  favor  of  tbe  cavea- 
tees  of  the  superior  court  of  Baltimore  oa 
issues  sent  1^  the  ondians'  court  for  triaL 
Rulings  affirmed,  and  case  remanded. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB, 
BURKE,  THOMAS,  PATTISON,  UBNEB, 
and  STOCKBRIDGE,  JJ. 

George  Ross  Veazey  and  B.  I*  Stlnchcomb, 
both  of  Baltimore,  for  appellants.  Randolph 
Barton,  Jr.,  of  Baltimore  (James  J.  McGrath, 
of  Baltimore,  on  the  brief),  for  appellee. 

BRISOOB,  J.  This  case  presents  the  rul- 
ings of  the  superior  court  of  Baltimore  city, 
upon  the  trial  of  Issues,  on  a  caveat  to  the  last 
will  and  testament  of  Miss  Winifred  Cuddy, 
late  of  Baltimore  city,  deceased.  Five  is- 
sues were  sent  by  the  orphans'  court  of 
Baltimore  city  for  trial,  and  they  are  set 
out  in  the  record.    The  real  controversy  in 
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Oie  case  lelatea  to  the  third  Issue,  and  that 
is  as  to  the  testamentary  capacity  of  tfaie  tes- 
tatrix, at  the  time  of  the  execution  of  the 
wUI.    The  third  Issue  Is  as  follows: 

Whether  the  paper  writing,  dated  the  6th  day 
of  September,  1913,  purporting  to  be  the  last 
will  and  testament  of  Winifred  Cuddy,  was  ex- 
ecuted by  her  wlien  she  was  of  sound  and  dis- 
posing mind,  and  capable  of  making  a  valid  deed 
or  contract 

At  the  trial  of  the  case  the  careators  re- 
served 17  exceptions  to  the  rulings  of  the 
court  upon  questions  of  evidence,  and  the 
eighteenth'  embraces  the  rulings  upon  the 
prayera  The  action  of  the  court  on  these  rul- 
ings, It  wlU  be  seen,  forms  the  subject  of 
this  appeal. 

At  the  conclusion  of  the  testimony  upon 
the  part  of  the  caveators,  the  court  below 
granted  the  defendant's  five  prayers,  with- 
drawing the  case  from  the  consideration  of 
the  Jury  and  instructing  a  verdict  for  the 
defendant  upon  each  of  the  five  issues.  The 
defendant's  third  prayer,  and  the  one  pre- 
senting the  question  of  the  testamentary 
capacity  of  the  testatrix,  Is  as  follows: 

-That  there  is  no  evidence  in  the  case  legally 
sufficient  to  prove  that  the  paper  writing  dated 
the  6th  day  of  September,  1913,  purporting  to 
be  the  last  will  and  testament  of  Winifred  Cud- 
dy, was  executed  by  her  when  she  was  not  of 
sound  and  disposing  mind  and  capable  of  making 
a  valid  deed  or  contract,  and  therefore  as  to 
the  issue,  the  third,  the  verdict  of  the  jury  must 
be  for  the  defendant,  and  their  answer  to  said 
issue  must  be  "Yes." 

The  Jury  found  a  verdict  In  favor  at  the 
caveatees  upon  all  the  issues,  and  the  real 
questions  are  raised  upon  exceptions  to  the 
rulings  of  the  court,  upon  the  admission  of 
certain  testimony  or  opinions  of  the  lay  and 
expert  witnesses  and  upon  the  granting  of 
the  caveatee's  third  prayer,  as  to  the  tes- 
tamentary capacity  of  the  testatrix,  as  here- 
tofore stated.  The  facts  of  the  case  are 
these: 

Miss  Winifred  Cuddy,  the  testatrix,  was 
born  In  Ireland  and  came  to  this  country  in 
1860,  and  died  on  the  18th  of  March,  1914, 
In  the  seventy-thtrd  year  of  her  age.  She 
never  married,  and  left  surviving  her  the 
appellant  caveators,  children  of  a  deceased 
sister,  and  two  brothers,  Michael  and  Peter 
Cuddy.  Michael  Cuddy  died  after  the  tes- 
tatrix, leaving  two  sons  and  two  daughters 
The  testatrix  left  also  two  nephews  and  two 
nieces,  brothers  and  sisters  of  the  caveators. 
The  caveatee,  the  defendant  in  the  case.  Is 
a  niece  of  the  testatrix,  and  the  executrix  and 
the  residuary  legatee  named  in  the  will. 

The  value  of  the  property  left  by  the  tes- 
tatrix amounted  to  about  $15,000,  consisting 
principally  of  deposits  in  savings  banks, 
which  she  had  accumulated  and  saved  in  her 
lifetime.  By  the  will  she  gave  and  bequeath- 
ed the  bulk  of  her  estate  to  the  Cuddy  branch 
of  the  family.  By  the  first,  third,  fourth, 
fifth,  and  sixth  Items  of  the  will  she  gave 
specific  legacies  to  the  members  of  the  Michael 
Cuddy  family,  amounting  to  $2,700.    By  the 


seventh  item  she  gare  and  beqneatiMd  as 
follows: 

To  my  nephew,  the  Rev.  John  S.  Cuddy,  the 
sum  of  four  thousand  dollars  in  trust,  to  apply 
the  same  towards  the  support,  maintenance  and 
education  of  my  grandnephew,  Michad  Cuddy, 
grandson  of  my  brother  Michael  Cuddy,  dor- 
mg  his  studies  for  the  priesthood,  and  I  au- 
thorize and  empower  the  said  Rev.  John  S. 
Cuddy  to  expend  said  sum  or  any  part  or  parts 
thereof  as  he  may  think  best,  in  any  manner  or 
form,  and  at  any  time  or  times  Uiat  he  may 
deem  expedient  to  carry  out  the  aforesaid  pur- 
pose, giving  him  sole  and  absolute  discretion 
as  to  the  control  and  expenditure  of  said  sunt 
and  as  to  the  periods,  amounts  and  nature  oiE 
the  payments  to  be  made  by  him.  In  the  event 
of  there  being  a  balance  of  said  sum  remaining 
at  the  time  my  said  grandnephew  is  ordained  a 
priest,  then  I  give  and  bequeath  said  balance 
to  my  nephew  the  Rev.  John  S.  Caddy  and  my 
said  grandnephew  Michad  Cuddy,  to  be  equally 
divided  between  them,  share  and  share  alike.  In 
the  event  of  my  said  grandnephew  Michael  dy- 
ing before  being  ordained  a  priest,  or  abandoning 
his  education  for  the  priesthood,  then  I  give  and 
bequeath  any  balance  of  said  sum  that  may  re- 
main, to  my  nephew,  the  Rev.  John  8.  Cuddy, 
absolutely. 

By  the  second,  eighth,  and  eleventh  itenu, 
she  gave  the  sum  of  $700  to  her  brother  Peter 
Cuddy's  family.  By  the  ninth  and  tenth 
items  she  gave  legacies  to  two  members  of 
the  Coughlln  family,  amounting  to  $200.  By 
the  twelfth  to  the  eighteenth  items  she  gave 
and  bequeathed  the  sum  of  $900  to  be  expend- 
ed for  Masses  for  the  repose  of  her  soul  and 
for  certain  named  members  of  her  family  and 
for  the  maintenance  of  her  grava  By  the 
nineteenth  and  twentieth  Items  she  gave  tbe 
rest  and  residue  of  her  estate  to  her  niece, 
Winifred  Cuddy,  and  appointed  her  as  ex- 
ecutrix of  her  will. 

The  wUl  was  prepared  by  James  J.  Mo- 
Grath  of  the  Baltimore  bar,  and  witnessed  by 
him,  and  by  Mr.  Aubrey  Pearre,  Jr.,  also  of 
the  Baltimore  bar,  euid  wias  executed  by  the 
testatrix  on  the  5th  day  of  September,  191& 
Bir.  McGrath  testified: 

That  Miss  Cuddy  called  at  his  o&ea  three 
days  before  the  will  was  executed,  and  on  the 
5th  day  of  September,  1913,  she  came  to  his 
oflSce  with  the  will,  which  he  had  drawn,  and 
stated  that  she  was  satisfied  with  it,  and  under- 
stood it,  and  would  like  to  execute  it,  and  that 
she  "wanted  me  for  a  witness  and  also  anotlmr 
member  of  the  firm  to  be  a  witness,  as  she  un- 
derstood that  there  were  to  be  two  witnesses. 
I  called  Mr.  Pearre  into  the  room,  as  she  said 
she  would  like  for  him  to  witness  tne  will.  She 
stated  she  could  not  write  and  would  like  to 
make  her  mark.  Mr.  Pearre  wrote  the  words 
'Winifred  Cuddy,'  and  then  she  touched  the  pen 
while  they  made  the  cross  mark,  and  I  wrote  the 
words  'her  mark'  and  dated  the  wUL  Mr.  Pearre 
then  wrote  the  words  'Winifred  Cuddy'  on  each 
page  and  the  cross  mark  between  was  made  by 
her,  and  Mr.  Pearre  and  I  then  placed  our  ini- 
tials on  each  page  as  witnesses.  I  signed  in  his 
presence  and  he  signed  in  my  presence,  and  Misa 
Cuddy  touched  the  pen  and  made  her  mark  in 
the  presence  of  both  of  us ;  everything  that  was 
done  was  done  in  our  presence  and  in  the  pres- 
ence of  each  of  us.  The  will  was  read  over  to 
her,  and  she  must  have  been  in  my  oSSce  an 
hour  before  it  was  executed ;  as  I  read  it  over 
to  her  she  sat  talking  to  me,  and  she  discussed 
each  provision  of  it,  and  she  said  she  was  sat- 
isfied, as  it  was  the  way  she  wanted  it.    I  read 
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the  whcrfe  will  to  her  that  afternoon  and  dia- 
euased  each  proviaion  with  her,  and  it  had  been 
read  over  to  her  three  daya  before  that  also. 
Q.  Did  ahe  bring  it  in  that  afternoon  herself? 
A.  Xes :   ahe  brought  it  in  heraelt" 

On  cross-examination  witness  said: 
"About  three  days  before  the  will  was  execut- 
ed she  came  in  with  the  old  will,  and  wanted 
this  new  one  drawn  up  and  I  tola  her  to  come 
back  the  next  day,  and  I  would  have  it  ready 
for  her,  which  I  did;  three  days  previously  I 
wrote  it  and  she  carried  it  away  with  her,  and 
brought  it  back.  Q.  Who  was  with  her?  A. 
She  was  by  herself.  Q.  You  say  she  came  there 
with  the  old  will;  what  happened  to  that?  A. 
She  destroyed  that  in  my  presence,  tore  it  up 
with  her  own  hands,  and  threw  it  in  my  waste- 
basket.  Q.  There  is  no  copy  of  it?  A.  No; 
no  copy  of  it.  Q.  You  say  she  came  back  the 
next  day  and  got  the  one?  A.  She  came  back 
the  next  day  and  got  the  new  will  after  I  had 
it  typewritten  for  her  and  told  her  I  would  have 
it  ready  that  afternoon.  Q.  Did  she  destroy 
the  old  will  before  the  new  will  was  made  or 
aiterwarda?  A.  She  destroyed  the  old  wiU  aft- 
er tiiis  one  had  been  executed.  Q.  While  Mr. 
Pearre  was  there?  A.  Mr.  Pearre  was  right 
there  in  the  room." 

Mr.  Anbrey  Pearre,  Jr.,  testified: 
That  he  was  a  member  of  the  bar  and  of  the 
firm  of  Barton,  Wilmer,  Ambler  &  Stewart,  and 
Mr.  McOrath  was  also  a  member,  in  September, 
1918 ;  that  he  was  requested  by  Miss  Caddy  on 
September  6,  191S,  to  witness  her  will.  "I  ask- 
ed her  whether  the  paper  offered  in  evidence  was 
her  will  and  whether  she  desired  Mr.  McGrath 
and  myself  to  witness  it,  and  she  told  me  that 
she  did ;  then  after  some  conversation  I  learn- 
ed that  she  could  not  write,  and  I  wrote  the 
words  'Winifred  Cuddy,'  and  she  then  took  hold 
of  the  top  of  the  pen  while  I  made  the  cross  be- 
tween the  two  words.  Mr.  McGrath  then  wrote 
the  words  'her  mark.'  I  then  wrote  my  signa- 
ture as  one  of  the  attesting  witnesses  and  the 
words  'Winifred  Ouddv'  on  each  of  the  other 
pages,  having  Miss  Caddy  hold  the  pen  while  I 
made  a  cross  mark  between  these  words,  and  1 
writing  the  words  'her  mark*  above  and  below 
the  cross ;  and  I  then  placed  my  initials  under 
the  word  'witness'  on  each  page,  and  Miss  Cuddy 
made  the  cross  mark  in  my  presence  and  that  of 
Mr.  McGrath's,  and  1  signed  my  name  and  ini- 
tials as  a  witness  in  the  presence  of  Miss  Cud- 
dy and  Mr.  McGrath,  and  Mr.  McGrath  did  like- 
wise. The  three  of  us  were  in  the  office  at  that 
time,  and  we  remnined  in  the  office  until  each 
signed.  Mr.  McGrath  signed  his  name  in  my 
presence  and  I  waited  nntil  he  had  done  thaL 
and  we  again  asked  her  whether  she  declared 
that  to  be  her  will,  and  she  said  that  she  did, 
and  asked  as  to  witness  it.  We  were  all  in  the 
office  daring  the  respective  signing  of  our  names, 
and  we  signed  than  in  her  presence  and  in 
tlie  presence  of  each  other.  Miss  Cuddy  was  al- 
so uiere.  We  were  within  two  feet  of  each 
other  daring  the  whole  time,  one  standing  on 
one  side  of  the  swivel  chair  and  the  other  on 
the  other." 

Dr.  Joseph  El  Saunders,  the  family  phy- 
sician, testified  that  he  attended  the  testatrix 
first  about  1905,  and  snbseqnently  about  once 
or  twice  a  month  down  to  1913;  that  she  died 
on  March  18,  1914,  of  acute  Indigestion  and 
diabetic  coma,  having  been  treated  by  him 
for  diabetes  for  about  ten  yeara 

The  remaining  portion  of  the  evidence  will 
be  considered  by  us  under  the  eighteenth  ex- 
ception, which  presents  the  question  of  the 
legal  sufficiency  of  the  evidence  to  establish 
testamentary  capacity  at  the  time  ot  the  ex- 
ecntton  of  tbe  will. 


This  brings  ns  to  the  mllngs  upon  the  ad- 
mlsslbUlty  of  testimony.  The  first  exception 
was  abandoned  at  the  argument  In  this  court. 
The  second,  third,  and  sixth  exceptions.  It  Is 
admitted,  involve  minor  points  of  evidence, 
and  there  was  no  error  In  the  rulings  there- 
on. 

[1]  In  the  fourth,  fifth,  seventh,  and  eighth 
exceptions  certain  nonexpert  witnesses  were 
asked: 

As  a  result  of  your  contact  with  her  did  you 
form  any  opinion  as  to  her  mental  soundness 
and  her  ability  to  execute  a  valid  deed  or  con- 
tract on  or  about  September  6, 1913? 

None  of  these  witnesses  were  experts  or 
attesting  witnesses  to  the  will,  and  they  did 
not  disclose  such  facts  and  such  adequate 
means  of  knowledge  as  qualified  them  as  non- 
expert witnesses  to  express  an  opinion.  They 
did  not,  therefore,  fall  within  the  rule  which 
allows  this  class  of  witnesses  to  testify  as 
to  the  mental  capacity  of  the  testatrix. 
There  was  no  proper  foundation  laid  to  qual- 
ify these  witnesses  to  express  an  opinion,  and 
the  objection  to  the  questions  asked  in  all 
four  of  the  exceptions  was  properly  sustain- 
ed. Berry  WIU  Case,  93  Md.  560,  49  AU.  401 ; 
Harris  v.  Hipsley,  122  Md.  435,  89  Atl.  852 ; 
Kennedy  v.  Kennedy,  124  Md.  44,  91  Atl.  759 ; 
Whlsner  v.  Whisner,  122  Md.  204,  89  Atl.  393 ; 
Smith  V.  Shuppuer,  125  Md.  418,  93  AU.  514. 

[2]  The  ninth  to  the  seventeenth  exceptions 
present  the  rulings,  of  the  court,  in  refusing 
to  permit  Dr.  Bruns  and  Dr.  Owensby,  two 
medical  experts,  from  answering  the  ques- 
tions set  out  therein,  and  to  express  an  opin- 
ion as  to  whether  or  not  the  testatrix  was  of 
sound  and  disposing  mind  and  capable  of 
executing  a  valid  deed  or  contract  on  the  6th 
day  of  September,  1913.  These  witnesses, 
it  will  be  seen,  were  permitted  to  state  at 
length  their  views  on  certain  mental  dis- 
eases and  insanity,  but  we  find  no  reversible 
error,  In  the  rulings  of  the  court,  in  sustain- 
ing title  objections  and  excluding  the  testi- 
mony contained  in  these  exceptions. 

The  hypothetical  question  propounded  to 
these  witnesses  covers  seven  pages  of  the 
record,  and  was  clearly  inadmissible.  It  not 
only  contains  the  conclusions,  opinions,  and 
inferences  of  the  witnesses,  but  was  based 
upon  all  the  testimony  of  the  plalntiflFs,  as 
they  were  the  last  two  witnesses  examined  in 
the  case.  Kennedy  v.  Kennedy,  124  Md.  44, 
91  Atl.  769;  Kelly  v.  KeUy,  103  Md.  554,  63 
Atl.  1082;  Williams  v.  State,  64  Md.  384,  1 
AU.  887 ;  Mayor  &  C.  C.  v.  Park  Corp.,  126 
Md.  367,  95  AU.  33.  In  Harris  v.  Hipsley, 
122  Md.  433,  88  AtL  862,  Chief  Judge  Boyd 
said: 

"It  seems  to  us  that  snch  testimony  of  an  ex- 
pert is  too  clearly  inadmissible  to  require  the 
citation  of  authorities  on  the  subject,  but  if  any 
be  desired,  what  was  said  in  the  Berry  WiU 
Case,  93  lid.  560,  49  AtL  401,  and  Berry  v. 
Safe  Deposit  Co.,  96  Md.  68,  53  AtL  720,  is  suf- 
ficient." 

The  seventeenth  exception  was  to  the  ac- 
tion of  tlw  court  in  granting  the  appellee's 
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motion  to  strike  ont  the  testimony  of  the 
nonexpert  witnesses,  and  for  the  reasons 
stated  by  us,  In  considering  the  fourth  to  the 
ninth  exceptions,  there  was  no  error  In  this 
ruling.  The  mles  of  law  laid  down  and  an- 
nounced by  this  court  In  OeseU  v.  Baugher, 
100  Md.  678,  60  AU.  481,  Horner  v.  Bucking- 
ham, 103  Md.  6S6,  64  AtL  41,  and  Boblnson 
T.  Jones,  105  Md.  62,  65  Atl.  814,  are  clearly 
applicable  to  this  branch  of  the  case,  and 
need  not  be  restated  by  u& 

[3]  The  caTeatee's  third  prayer,  which  di- 
rected a  verdict  for  the  defendant,  on  the 
third  issue,  was  properly  granted. 

We  have  examined  the  case  with  care  and 
find  no  evidence  legally  sufficient  from  which 
a  jury  could  reasonably  And  that  the  testa- 
trix was  mentally  Incapable  of  executing  a 
vaUd  vrill  on  the  5th  of  September,  1013.  On 
the  contrary,  the  evidence  shows  that  the 
wUl  was  prepared  by  a  lawyer  of  ability,  and 
he  has  stated  all  that  occurred  at  the  time 
of  Its  execution.  The  will  was  drawn  ac- 
cording to  her  directions,  was  read  over 
several  times  to  her,  and  she  stated  that  she 
understood  It  and  was  satisfied  with  its  pro- 
visions. She  had  a  full  understanding  of 
its  contents  and  of  the  nature  of  the  business 
In  which  she  was  engaged,  a  recollection  of 
the  proi)erty  of  which  she  Intended  to  dispose 
of  and  the  persons  to  whom  she  gave  It,  the 
manner  in  which  she  In  fact  disposed  of  it, 
and  the  relative  claims  of  the  ditterent  per- 
sons who  are  or  should  be  the  objects  of  her 
bounty.  The  proof,  we  think,  clearly  brings 
this  case  within  the  rules  and  requirements 
established  by  the  adjudged  cases  to  consti- 
tute a  valid  deed  or  contract,  and  the  rul- 
ings of  the  court  below  will  be. affirmed. 
Gesell  V.  Baugher,  100  Md.  682,  60  Att.  481 ; 
Horner  v.  Buckingham,  103  Md.  558,  64  Atl. 
41 ;  Baugher  v.  Gesell,  103  Md.  450,  63  Atl. 
1078;  Harris  v.  Hlpsley,  122  Md.  435,  89 
Atl.  852;  Brown  v.  Fidelity  Trust  Co.,  126 
Md.  180,  94  Atl.  623;  Brown  v.  Ward,  53 
Md.  382,  36  Am.  Rep.  422;  Berry  v.  Safe 
Deposit  Co.,  96  Md.  48,  53  Atl.  720. 

For  the  reasons  stated,  the  rulings  of  the 
court  below  will  be  affirmed,  and  the  case 
remanded. 

Rulings  affirmed,  and  case  remanded. 


MOST    WOBSHIPFTJIi    UNITED    GRAND 
LODGE    OF    F.    &    A.    M.    OF    MARY- 
LAND, Inc.,  et  al.  v.  LEE.    (No.  77.) 

(Court  of  Appeals  of  Maryland.    Feb.  15, 1916.) 

1.  BENEiTtciAt  Associations  ®=>12— Suspen- 
sion OF  Mkicbebs— Triai,  by  Court. 

A  member  of  a  beneficial  aaaociation  can- 
not, in  the  absence  of  fraud,  resort  to  the  courts 
for  relief  against  suspension  before  exhausting 
his  remedies  within  the  aaaociation. 

[Ed.  Note. — For  other  cases,  see  Beneficial 
AsMrtiations,  Cent.  Dig.  I  21;  Dec.  Dig.  4=» 
12.J 


2.  Benxhciai,  AasociATioirs  «s9l2— Sttsfkn- 
sioH  OF  Mkmbebs— Pkooxdukb— Pbovkions 
or  CoNSTrruTioN. 

Where  the  coastitntion  of  a  lodee  provided 
for  the  impeachment  of  the  master  of  a  sabordi- 
nate  lodge  by  charges  preferred  before  the  Grand 
Master,  wtio,  if  he  deemed  them  well  taken, 
might  suspend  the  master  and  summon  Mm  be- 
fore the  Grand  Lodge  to  answer  the  charges, 
but  a  master  was  suspended  from  membership 
on  report  by  a  committee  appointed  by  the 
Grand  Master  for  that  purpose  and  confirmed  by 
the  Grand  Lodge  without  any  opportunity  hav- 
ing been  given  to  defend  himself  before  the 
Grand  Lodge,  and  no  provision  was  made  for 
appeal  from  such  proceedings,  the  suspended 
master  was  entitled  to  relief  in  equity. 

[EH.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  {  21;  Dec.  Dig.  ®sa 
12.] 

3.  Be:«kfioiai,  Associations  «=s>12— SnaPBR- 
siON  or  Meubebs— Tbiai.  bz  Coubtb. 

Where  a  beneficial  association  suspends  a 
member  in  accordance  with  the  proceedings  es- 
tablished by  the  rules,  the  memoer  has  no  re- 
course to  the  court;  but,  if  proceedings  have 
not  been  conducted  as  prescribed  by  the  rules, 
and  the  member  was  given  no  <q>portunity  to  de- 
fend himself,  the  courts  will  interfere. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Cent.  Dig.  S  21 ;   Dec.  Dig.  «=>12.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Chas.  W.  Henlsler,  Judge; 

"To  be  officially  reported." 

Suit  by  Milton  R.  Lee  against  the  Most 
Worshipful  United  Grand  Lodge  of  Free 
and  Accepted  Masons  of  Maryland,  Incor- 
porated, and  others.  From  an  order  overrul- 
ing demurrer  to  the  bill,  the  defendants  ap- 
vedl.    Affirmed,  and  case  remanded. 

Argued  before  BOYD,  G  J.,  and  BRISCOE, 
BURE:E,  THOMAS,  PATTISON,  URNEB, 
and  STOCKBRIDGB,  JJ, 

W.  Ashble  Hawkins,  of  Baltimore  (Geo.  W. 
F.  McMechen,  of  Baltimore,  on  the  bri^,  for 
appellants.  Warner  T.  McGuinn  and  Augus- 
tus C.  Blnswanger,  both  of  Baltimore,  for  ap- 
pellee. 

PATTISON,  J.  The  bill  of  complaint  In 
this  case  alleges,  in  substance: 

That  in  October,  1913,  and  prior  thereto, 
the  plalntur,  Milton  R.  Lee,  was  a  member 
and  master  of  Enterprise  Lodge  No.  3,  an  as- 
sociation of  Individuals,  and  one  of  the  sub- 
ordinate lodges  of  the  Most  Worshipful  Unit- 
ed Grand  Lodge  of  Free  and  Accepted  Ma- 
sons of  Maryland,  Incorporated.  That  on 
one  occasion  In  the  latter  part  of  October, 
1913,  while  the  plalntllF  was  officiating  as 
master  in  the  Temple,  he  was  requested  by 
one  of  the  defendants,  Morris  C  Burke, 
Grand  Lecturer,  a  visitor  of  the  lodge  in  hia 
official  capacity,  to  follow  a  certain  proce- 
dure in  the  matter  of  the  initiation  of  a  can- 
didate who  was  present  for  the  purpose  of 
being  made  a  member  of  such  subordinate 
lodge.  That  neither  the  plalntlfF  nor  those 
members  present  "were  clear  in  their  minds 
that  the  form  of  procedure  recommended  by 
said  Grand  Lecturer  should  be  followed, 
*    *    *    and  the  lodge,  after  a  discussion  of 
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the  matter,  requested  further  adrlc^  frbm 
the  Grand  IJodge,  or  persons  In  anthbrtty. 
That  the  action  taken  at  the  time  of  the  Ini- 
tiation of  said  candidate  for  membership  was 
the  action  taken  by  said  Enterprise  liodge 
No.  3  by  a  vote  npon  a  motion  made  by  one 
of  the  members  then  and  there  present." 
That  subsequent  to  said  meeting  the  plain- 
tiff was  informed  that  the  said  Grand  Lec- 
turer had  preferred  charges  against  him  for 
insubordination  to  a  superior  officer.  That 
the  Grand  Master  of  said  Grand  Lodge  ap- 
pointed a  board  of  commissioners  to  investi- 
gate and  bear  the  charges  so  preferred 
against  him.  That  in  the  latter  part  of  Jan- 
uary, 1914,  the  plaintiff,  with  his  counsel,  ap- 
peared before  the  board  of  commissioners 
and  denied  their  Jurisdiction  to  hear  and  de- 
termine the  charges  preferred  against  him, 
"alleging  that  under  the  laws  of  the  order 
the  charges  were  Improperly  and  imperfect- 
ly made  by  said  Grand  Lecturer;  whereup- 
on the  said  board  of  commissioners  took  this 
matter  under  adTlsement,  and  subsequently 
determined  that  they  would  continue  to  hear 
the  charges,  notwithstanding  the  Jurisdic- 
tional objection  raised,"  and  that  the  plain- 
tiff produced  before  them  a  number  of  wit- 
nesses, who  testified.  In  effect,  that  the  plain- 
tiff "was  guilty  of  no  act  violating  the  laws 
of  the  order,  nor  was  he  guilty  of  any  mat- 
ter of  Insubordination  to  his  superior  officer." 
That  subsequent  to  these  proceedings,  with- 
out the  knowledge  of  the  plaintiff  or  his 
counsel,  "the  Grand  Lodge  at  the  city  of 
Hagerstown,  on  August  17-18,  1914,  proceed- 
ed to  receive  the  report  of  said  commission- 
ers, and  to  determine  the  matter,"  and  that 
their  determination  was  communicated  to  the 
plaintiff  t^  letter  of  August  24,  1914,  from 
the  Grand  Master,  saying: 

"Tou  are  Informed  that  the  66th  Annual  Com- 
munication of  the  Most  Worshipful  United 
Grand  Lodge,  held  at  Hagerstown,  Md.,  Aug. 
17-18,  1914,  you  were  suspended  for  six  monthis 
and  lose  the  honor  of  past  master.  This  was 
the  recommendation  of  the  commlBsionenl  in  the 
ease — said  recommendation  approved  by  the 
Grand  Lodge  at  the  second  session  of  the  66th 
Annual  Communication— Monday,  Aug.  17, 
1914." 

That  on  or  about  April  30, 1915,  the  plaln-^ 
tiff  addressed  a  letter  to  Charles  R.  Smith, 
one  of  the  defendants,  secretary  of  the  sub- 
ordinate lodge,  inclosing  to  him  $6,  the 
amount  of.  dues  payable  by.  the  plaintiff  to 
such  subordinate  lodge  from  August  24,  1914, 
up  to  and  inclusive  of  May,  1916 ;  and  on  the 
same  day  the  counsel  of  the  plaintiff  wrote 
to  the  Grand  Lodge,  its  master  and  secretary, 
by  registered  letter,  which  is  filed  as  a  part 
of  the  bill.  In  which  the  officials  to  whom  it 
was  addressed  were  asked  that  the  matter 
be  amicably  adjusted  by  the  reinstatement 
of  the  plaintiff  "as  a  member  of  the  order 
by  the  revocation  by  the  Grand  Lodge  of  its 
action  taken  Monday,  August  17th."  "There- 
upon the  plaintiff  will  still  be  past  master  of 
Enterprise  Lodge  Na  3,  and  will  have  re; 


moved  the  stigma '  which  attaches  to'  the  sus- 
pension or  other  action  of  the  Grand  Lodge." 
In  this  letter  it  was  stated  that  the  entire 
proceeding  restilting  in  the  suspension  of  the 
plaintiff  was  absolutely  void  and  of  no  ef- 
fect They  were  further  asked  to  take  up 
the  matter  immediately  upon  receipt  of  the 
letter,  and  let  the  counsel  of  the  plaintiff 
know  their  "action  in  the  premises,"  with 
the  farther  request,  however,  that  should 
they  determine  to  allow  the  matter  to  stand, 
to  let  them  know  when  it  would  be  conven- 
ient for  them,  not  later  than  Wednesday, 
May  5,  1916,  at  3  p.  m.,  at  the  house  of  said 
Grand  Secretary,  1636  Argyle  avenue,  that 
he  might  obtain  the  papers  in  the  case,  or 
attested  copies  of  such  pajjera,  and,  furtheri 
gave  notice  to  them  that: 

"It  said  request  be  refused,  the^  would  be 
obliged  to  bring  appropriate  proceedings  to  com- 
pel the  producdon  and  inspection  of  Uie  papers 
and  proceedings  and  the  minutes  of  the  Grand 
Lodge,  which  are  in  the  custody  and  possession 
of  the  said  Grand  Secretary." 

That  Charles  R.  Smith,  in  reply  to  the  let- 
ter to  him,  wrote  the  plaintiff,  saying:  "I 
have  been  Instructed  to  return  communlca- 
tlpn  and  money  order."  But  no  reply  was 
received  to  the  letter  addressed  to  the  Grand 
Lodge,  its  Grand  Master  and  Grand  Secre- 
tary, either  allowing  or  refusing  the  de- 
mands of  the  plaintiff. 

That  the  plaintiff,  by  the  by-laws  of  the 
subordinate  lodge,  was  required  to  pay  50 
cents  per  month  as  dues;  and  the  last  of 
these  he  paid  in  the  month  of  August,  1914^ 
and — 

"has  since  repeatedly  tendered  said  dues  to  the 
secretary  of  the  subordinate  lodge.  That  by  vir- 
tue of  the  payments  of  such  dues  he  is  entitled 
to  all  the  rights  and  privileges  incident  to  the 
membership  in  said  order,  including  $4  per  week 
as  wages  for  a  period  of  fifteen  weeks  in  the 
event  of  sickness,  and  additional  wages  accord- 
ing to  the  best'  pdgment  of  the  subordinate 
lodge  should  the  sickness  continue  beyond  a  pe- 
riod of  24  weeks  in  any  one  calendar  year,  and, 
moreover,  in  the  event  of  •  •  •  deatji  his 
le^al  representatives  are  entitled  to  receive  from 
said  order  the  sum  of  $50  as  a  contribution  by 
the  lodge  for  his  funeral  expenses. 

The  bill  then  alleges: 

"That  your  orator  further  avers  that  he  has 
been  guilty  of  no  act  of  insubordination  to  any 
superior  officer,  and  that  he  did  or  has  done  no 
act  or  thing  in  violation  of  any  law  or  rule  of 
the  order ;  that  the  action  taken  by  Enterprise 
Lodge  No.  3  tb4  latter  part  of  October,  1913, 
was  the  action  of  the  said  subordinate  lodge; 
that  under  the  constitution  and  by-laws  of  the 
said  Grand  Lodge  no  charges-  were  preferrable 
by  said  Grand  Lecturer;  that  tha  hearing  had 
in  the  month  of  Janaary,  1914,  by  said  board  of 
oommissianers  and  the  actioo  taken  by  the 
Grand  Lodge  in  Hagerstown  in  the  month  of 
August,  1914,  were  without  warrant  in  law  or  in 
fact;  that  the  entire  proceedings  from  begin- 
ning to  end,  to  wit,  from  the  latter  part  of  Oc- 
tober, 1913,  purporting  to  be  done  by  the  Grand 
Lodge,  or  by  its  Grand  Master  and  Grand  Sec- 
retary, are  wholly  inoperative  and  void  imder 
the  constitution  and  by-laws  of  the  said  Gntnil 
Lodge;  that  the  acts  of  the  ofiicials  of  the 
Grand  Lodge  have  caused  him  great  annoyance, 
inconvenience,  and  damage,  in  that  Us  suspen- 
sion, although  wholly  unwarranted,  has  resulted 
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in  him  bdng  avoided  by  fais  fellow  Masonic 
brothers,  and  a  stigma  has  been  attached  to  him 
by  virtue  of  the  action  of  said  Grand  Lodge  and 
its  officials;  that  such  action  is  not  known  to 
other  members  of  the  order  to  have  been  improp- 
er and  unfoanded,  wherefore  your  orator  has 
been  greatly  damaged  and  injured  among  his 
neighbors,  friends,  relatives,  and  business  asso- 
ciates, and  otherwise  grievously  damaged  and 
injured." 

Among  the  prayers  of  the  bill  are: 

(1)  That  the  defendants  the  Grand  Lodge,  its 
master  and  secretary,  be  required  to  produce  for 
the  inspection  of  the  plaintiff  and  the  court,  by 
a  certain  date,  all  books,  papers,  records,  and 
proceedings  in  the  custody  and  possession  of  its 
secretary  or  other  ofllcials  relating  to  the  charges 
preferred  against  the  plaintiff. 

(2)  That  all  of  the  defendants,  except  Burke, 
may  be  required  to  show  cause,  if  any  they  have, 
why  the  suspension  of  the  said  plaintiff  should 
not  be  canceled,  and  why  he  should  not  be  re- 
instated as  a  member  and  as  a  past  master  of 
said  subordinate  lodge. 

(3)  That  your  orator  may  be  entitled  to  such 
other  and  further  relief  a«  the  nature  of  bis 
cose  may  require; 

To  this  bill  of  complaint  the  defendants 
demurred,  and,  the  demurrer  being  overrul- 
ed, the  defendants  have  appealed  from  tbe 
order  overruling  the  same.  The  chief  ground 
of  the  demurrer,  as  it  appears  from  the  rec- 
ord, is  that  the  plaintiff  did  not  exhaust  the 
remedies  afforded  him  by  the  constitution, 
laws,  and  regulations  of  the  order  to  which 
he  belonged  before  invoking  the  aid  of  a 
court  of  equity. 

[1]  This  court  said,  speaking  throuj^  Chief 
Judge  Boyd,  in  Camp  No.  6  v.  Arrington,  107 
Md.  328,  68  AtL  649,  that: 

"Although  the  decisions  in  some  other  jurisdic- 
tions are  to  the  contrary,  the  general  rule  is 
thoroughly  established  in  this  state  that  a  mem- 
ber of  a  beneficial  association  cannot,  in  the  ab- 
sence of  fraud,  resort  to  the  courts  for  relief, 
when  there  is  a  by-law  or  rule  in  force  which  re- 
quires him  to  exhaust  the  remedies  furnished  by 
the  association.  Anacoeta  Tribe  v.  Murbach,  13 
Md.  91  [71  Am.  Dec.  625];  Osceola  Tribe  v. 
Schmidt,  57  Md.  98:  Triesler  v.  Wilson,  89  Md. 
177  [42  AU.  926];  DonneUy  v.  Supreme  Coun- 
cil Catholic  Benevolent  Legion,  106  Md.  425  [67 
AtL  276,  124  Am.  St.  Rep.  499]." 

[2]  In  this  case,  however,  our  attention 
has  not  been  called  to,  and  we  are  unable  to 
find  after  careful  examination  of  the  by-laws, 
rules,  and  constitution  of  the  order,  any  by- 
law, rule,  or  provision  of  its  constitution  af- 
fording to  the  plaintiff  the  remedy  or  relief 
sought  by  this  bill. 

Section  2  of  article  6  of  the  constitution 
provides: 

"It  shall  not  be  competent  for  a  lodge  to  try 
its  master.  Any  five  members  of  the  lodge  or 
the  District  Deputy  Grand  Master  may,  how- 
ever, impeach  him  before  the  Grand  Master,  who 
shall  order  an  investigation  of  the  charges ;  and 
if,  in  his  opinion  they  are  well  founded  and  of 
a  character  to  justify  the  proceeding,  he  may 
suspend  the  delinquent  and  summon  him  to  ap- 
pear at  the  ensuing  meeting  of  the  Grand  Lodge, 
to  show  cause  why  he  should  not  be  dealt  with 
according  to  the  regulations  and  usages  In  such 
cases  established," 

Article  6  of  the  constitution  is  upon  "Ap> 
peals  and  Bestoratlon,"  but  In  this  article 
there  is  found  no  provlai<Hi  furnishing  the 


relief  here  sought  by  the  plaintiff,  and,  as 
we  have  said,  we  have  been  unable  to  find 
any  by-law,  rule,  or  provision  of  the  consti- 
tution of  the  order  affording  him  sudi  re- 
lief, and  the  am>ellant  in  his  brief  has  cited 
none  to  us. 

The  plaintiff  at  the  time  the  charges  were 
preferred  against  him  was  the  master  of  the 
subordinate  lodge.  The  Grand  Lecturer, 
though  not  named  as  one  authorized  to  do 
so  by  the  constitution  of  the  order,  pre- 
ferred charges  against  him.  These  charges 
were  made  to  the  Grand  Master,  and  he  ap- 
pointed a  committee  to  investigate  them. 
This  committee  proceeded  with  its  duties 
under  such  appointment,  and  the  plaintiff 
appeared  before  them,  and  after  denying 
their  right  to  hear  and  determine  said 
charges  offered  evidence  in  his  behalf.  This, 
as  disclosed  by  the  bill,  was  the  last  that  he 
knew  of  these  proceedings  until  informed  by 
the  master  of  the  Grand  Lodge  that  he  had 
been  suspended  from  the  order  and  depriv- 
ed of  the  honor  of  past  master. 

The  above-quoted  section  2  of  artlde  5  of 
the  constitution  provides  that  If  after  ior 
vestlgatlon,  the  charges,  in  the  opinion  of 
the  Grand  Master,  are  well  founded  and  of  a 
character  to  Justify  the  proceeding,  "he  may 
suspend  the  delinquent  and  summon  him  to 
appear  at  the  ensuing  meeting  of  the  Grand 
Lodge,  to  show  cause  why  he  should  not  be 
dealt  with  according  to  the  regulations  uid 
usages  In  audi  cases  estabUsbed."  The  no- 
tice to  him  of  his  suspension  stated,  in  sub- 
stance, that  the  commissioners  appointed  to 
Investigate  the  charges  had  recommended  his 
suspension,  and  that  the  Grtmd  Lodge  had 
approved  of  such  recommendation. 

If,  in  pursuance  of  the  above  provision, 
the  plaintiff  was  suspended  by  the  Grand 
Master,  he  was  not  summoned  to  appear  at 
the  ensuing  meeting  of  the  Grand  Lodge  as 
required  by  such  provisions,  and  was  not  in- 
formed that  at  such  meeting  of  the  Grand 
Lodge  the  charges  so  made  against  him  would 
be  considered  by  it,  and  thus  had  no  oppor- 
tunity to  defend  himself  In  that  body  against 
such  charges.  This  was  in  violation  of  the 
rules  of  the  order  In  establishing  the  pro- 
cedure to  be  followed  by  it  In  such  cases. 
There  is  no  provision  in  the  by-laws  or  rules 
of  the  order,  so  far  aa  we  have  been  able  to 
find,  providing  for  an  appeal  in  a  case  like 
the  one  before  us,  nor  Is  there  any  proce- 
dure pointed  out  by  which  he  may  be  rein- 
stated. 

[S]  In  matter  of  discipline,  doctrine,  and 
Internal  policy  of  the  organization  the  rules 
by  which  the  members  have  agreed  to  be  gov- 
erned constitute  the  charter  of  their  rights 
and  courts  will  decline  to  take  cognizance 
of  any  matter  arising  imder  these  rules. 
Whether  the  rules  have  been  violated,  or 
whether  a  member  has  been  guilty  of  con- 
duct which  authorizes  an  Investigation  by 
the  association,  or  the  Imposltioii  of  the  pen- 
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alty  prescribed  by  it.  Is  eminently  fit  for  the 
association  Itself  to  determine,  and,  If  tbe 
Investigation  Is  In  accordance  with  Its  rules, 
the  party  charged  has  no  ground  of  com* 
plaint,  since  It  Is  but  carrying  Into  effect  the 
agreement  he  made  when  he  became  a  mem- 
ber of  the  association.  Lawson  t.  Hewell, 
118  Cal.  619,  SO  Pac.  763,  49  Li.  R.  A.  400. 
But  where,  as  In  this  case,  It  is  shown  that 
the  proceedings  Instituted  against  him  haye 
not  been  conducted  in  accordance  with  the 
prescribed  rules  of  procedure  in  such  cases, 
and  that  in  violation  of  such  rules  he  has 
been  given  no  opportunity  to  appear  and  de- 
fend himself  before  the  tribunal  which  is  to 
hear  and  determine  the  charges  preferred 
against  him,  the  court,  when  called  upon, 
win  not  hesitate  to  interfere  in  his  behalf 
against  the  inrasion  of  such  rights.  Zeliff 
V.  Grand  Lodge,  etc.,  63  N.  J.  Law,  687,  22 
Atl.  63,  and  other  cases  cited  in  note  to 
vol.  3,  p.  211,  Amer.  ft  Eng.  Annotated  Cases. 

The  plai'ntifr  is  entitled,  upon  the  allega- 
tion of  the  bill,  to  at  least  some  of  the  relief 
sought  by  it,  and  we  will  therefore  affirm  the 
order  of  the  lower  court  In  overruling  the 
demurrer  to  the  bill. 

Order  affirmed,  and  case  remanded,  with 
costs  to  the  appellee. 


BOSMAN  V.  TRAVELERS'  INS.  CO.  OP 

HARTFORD,  CONN.  (No.  79.) 

(Court  of  Appeals  of  Maryland.    Feb.  10, 1916.) 

t.  IrBURANOK   «=»586  —  BINKMCIAET— IhTKB- 

KST. 

A  beneficiary  whose  rights  are  dependent 
upon  the  will  of  the  insured  acquires  no  vested 
nght  until  the  death  of  the  insured,  but  only 
a  mere  expectancy  depending  upon  the  will  of 
tie  Insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  i  1470;   Dec.  Dig.  <g=>686.] 

2.  BviDENCB  ^=»262  —  Admissions  aoainbt 

IRTKBBST. 

In  an  action  by  a  widow,  the  beneficiary 
named  in  a  policy  of  accident  insurance,,  de- 
fended under  a  provision  of  the  policy  on  the 
ground  of  the  insared's  suicide,  excepted  tuxa 
tiia  risks,  admissions  by  the  insured  against  his 
interest  in  respect  to  his  suicidal  intent  made 
while  he  had  an  interest  in  the  policy,  and  while 
the  beneficiary  had  no  vested  interest  therdn, 
were  admissible  against  her  in  her  suit  on  the 
p<dicy. 

[Ed.   Note.— For   other  cases,   see  Evidence, 
Dec.  Dig.  <S=>252 ;  Inpurance,  Cent.  Dig.  {  1682.J 

3.  EVIDEKCE    cS=:>252    —   ADMISSIONS   AGAINST 
IMTBBSST. 

In  such  action  statements  of  the  Insured  to 
physidana,  not  declaring^  that  he  had  taken  bi- 
chloride tablets  with  suicidal  intent,  were  ad- 
missible; as  it  was  a  fact  for  the  jury,  in  con- 
nection with  the  tardiness  of  his  disclosure  as  to 
what  he  had'  taken  after  Us  repeated  denials 
that  he  had  taken  anything. 

[Ed.   Nota— For   other  cases,   see  Evidence, 
Dec.  Dig.  «=»252 ;  Insurance.  Cent  Dijr.  §  1682.J 

4.  InauBANCB  «=»659(2)— Action  on  Pouct— 
Dbfensk  or  Suicide— EviDBNCB— Motive. 

In  an  action  on  a  policy  issued  to  an  agent, 
defended  on  the  ground  of  suicide,  excepted  from 
the  risks,  evidence  that  the  agent  had  delivered 


notes  to  the  insurer  purporting  to  have  been 
given  by  policy  holders  for  premiums  due  on 
policies  sold,  which  had  never  been  executed  by 
the  parties  whose  names  were  signed  thereto,  in 
connection  with  the  agent's  conversation  that 
he  had  lost  mone^  in  gambling,  and  had  bought 
poison  with  suicidal  intent,  was  admissible  to 
show  motive^ 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1692;    Dec.  Dig.  «=>659(2).] 

6.  Evidence  <3=>271(8)— Declabationb— Self- 

Sebvino  Dbclabations. 

In  an  action  on  a  policy  defended  on  the 
ground  of  suicide  excepted  from  the  risks,  the 
insured's  statement  to  bis  wife  and  beneficiary 
in  a  conversation  several  days  after  the  occur- 
rence that  he  had  made  a  mistake,  and  had  taken 
bichloride  tablets  thinking  that  he  was  taking 
aspirin,  was  in  the  nature  of  a  self-serving  dec- 
laration and  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1074;   Dec.  Dig.  <8=»271(6).] 

6.  Evidence  «=»266— Declabations. 

In  an  action  on  a  policy  defended  on  the 
ground  of  suicide,  excepted  trvm  the  risks,  ques- 
tions concerning  insured's  conversations  with 
his  brother  were  properly  excluded,  where  the 
brother  was  not  a  party,  and  was  not  produced 
as  a  witness  so  he  could  be  impeached. 

[£>].  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  1 1051 ;  Dec  Dig.  <8=>266 ;  Witness- 
es, Cent  Dig.  i  130.] 

7.  Inscbancb  9=>668(12)— Detensks— SmoiSK 
— QtJESTiON  fob  Jubt. 

Evidence  in  an  action  on  a  policy  held  to 
make  the  insured's  suicide,  a  risk  excepted  from 
the  policy,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  1763 ;   Dec.  Dig.  <S=>668(12).] 

8.  Tbial  «S9260— Requested  Inbisuoiions— 
Given  Instbuctions. 

The  refusal  of  a  requested  Instruction  was 
not  error,  where  it  was  given  by  the  granting 
of  another  requested  instruction. 
_rEd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  i§  661-659;  Dec.  Dig.  «=»260.1 

9.  Tbiiai.  «=>242— Ihsibuozions— MiSLEADina 
Inbtbuction. 

An  mstmction  which  was  misleading  and 
confusing  in  the  extreme  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  569-676;  Dec.  Dig.  «=»242.] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Henry  Duffy,  Judge. 

"To  be  ofDclally  reported." 

Action  by  Ida  B.  Rosman  against  the  Tnr- 
elers'  Insurance  Company  of  Hartford,  Conn. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

David  Ash,  of  Baltimore  (Louis  Hollander, 
of  Baltimore,  on  the  brleO,  for  appellant. 
William  L.  Marbury,  of  Baltimore  (James 
Thomas,  of  Baltimore,  on  the  brief),  for  ai>- 
pellee. 

CONSTABLE,  J.  The  appellant  was  tbo 
beneficiary  named  In  a  i)olicy  of  accident  ini- 
Burance  Issued  by  the  appellee  to  Samuel 
Rosman,  her  husband.  In  the  suit  by  her  to 
recover  the  amount  for  which  Rosman  was 
insured  in  case  of  death,  the  Jury  found  a 
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Verdict  In  favor  of  the  appellee,  and  from  tbe 
judgment  entered,  tbls  appeal  was  taken. 

The  record  contains  84  exceptions  to  tbe 
rulings  of  the  lower  court,  and,  although  each 
has  been  considered  by  us,  it  is  not  practical 
to  discuss  them  separately  and  in  detail,  bnt 
they  will  be  dealt  with  in  the  classes  in 
which  they  naturally  arrange  themselves, 
and  each  class  will  be  considered  as  a  whole 
in  discussing  the  principles  of  law  applicable 
thereto. 

Samuel  Rosman  was  an  agent  of  the  ap- 
pellee company  for  soliciting  Insurance,  and 
on  January  2,  1013,  had  himself  Insured 
against  accidents  for  the  total  nmount  of 
$5,000,  and  named  as  the  beneficiary  In  case 
of  death  his  wife,  the  appellant.  Provisions 
were  made,  in  addition  to  that  for  loss  by 
death,  for  both  total  and  partial  disability 
of  the  Insured,  the  sums  payable  therefor  to 
be  paid  to  the  insured,  and  also  for  reim- 
bursement for  any  hospital  charges  incurred 
because  of  any  Injuries  for  which  indemnity 
under  the  policy  was  payable.  The  policy  ex- 
pressly excepted,  however,  from  Its  operation 
death  caused  by  suicide,  sane  or  insane. 
There  was  also  a  proviso  that: 

"The  consent  of  the  beneficiary  shall  not  be 
requisite  to  a  surrender  or  assignment  of  this 
policy  or  to  a  change  of  beneficiary." 

Samuel  Rosman  became  ill  on  May  16, 1913, 
and  died  June  5th  following  at  a  hospital 
where  he  had  been  taken  for  treatment  It 
appears  from  the  testimony  that  a  physician 
was  called  in  to  see  the  sick  man  on  May 
17th,  and  was  told  by  Rosman  that  he  had 
eaten,  the  previous  evening,  salnum  and 
sausages.  Rosman  continued  to  grow  worse, 
and  another  physician  was  called  into  con- 
sultation ;  and  upon  his  repeated  denials  that 
he  had  eaten  or  taken  anything  but  salmon 
and  sausages  the  physicians  treated  hin?  for 
ptomaine  poisoning,  and  removed  him  to  tne 
Hebrew  HospitaL  While  there,  late  at  night, 
on  May  28th,  Rosman  sent  for  one  of  his 
physicians  and  said  to  him: 

"Doctor,  the  night  before  I  was  taken  sick  I 
took  three  tablets  of  bichloride  of  mercury,  7% 
pains  each.  It  didn't  kill  me  yet,  and,  Doctor, 
if  you  can  help  me  with  anytiiing,  go  ahead  and 
do  it." 

Shortly  afterward  he  substantially  repeat- 
ed the  above  to  his  other  physician.  On 
June  4th  Rosinan  was  visited  by  an  adjuster 
for  the  appellee  company,  three  members  of 
a  lodge  to  which  he  belonged,  and  his  broth- 
er.   Rosman  said  to  them: 

"Well,  before  I  die  I  want  to  tell  you  some- 
tlHng  what  I  have  done." 

And  he  then  dictated  the  following  state- 
ment, which  was  taken  down  separately  by 
the  adjuster  and  one  of  the  lodge  members, 
and,  after  having  been  read  to  Rosman,  sign- 
ed by  him.  Both  papers  were  substantially 
the  same,  and  both  were  admitted  in  evi- 
dence.   They  are  as  follows: 

"Baltimore,  Md.,  June  4th,  1918. 
'  "Statement  of  Samuel  Rosman  made  this  day 
fai 'tiie- Hebrew  Hospital;     • 
"May  16tb.  on  Friday,  I  took  8  bichloride.  Vr 


grains,  put  them  under  my  tongue,  txxA  water 
and  wa&ed  them  down.  My  reason  for  takins 
the  tablets  was  because  I  had  been  playing  the 
races  and  I  was  $700.00  in  the  hole.  I  bought 
the  tablets  which  I  took  with  suicidal  intent  on 
Thursday  night,  May  16th,  at  drug  store  S.  W. 
comer  of  Baltimore  and  Spring  Sts. 

"S.  Rosman. 
"Witnesses:    Abm.   linder.     Michael   Freed. 
Michael  Rosman.    Louis  Fjachd.    John  P.  Cal- 
houn." 

There  was  also  testimony  offered  and  ad- 
mitted that  the  appellee  was  the  Iiolder  of 
six  promissory  notes  delivered  by  Bosnian 
to  the  company,  purporting  to  have  been  giv- 
en by  policy  holders  for  premiums  dae  on 
policies  sold  by  Rosman.  The  holders  of  the 
policies  each  testified  that  the  notes  purport- 
ing to  t)ear  their  signatures  had  not  been 
signed  by  them,  but  that  they  bad  paid  the 
premiums  in  cash  to  Rosman.  Rosman  had 
also  been  paid  by  the  company  his  commia- 
sion  out  of  the  notes.  One  of  these  notes 
became  due  six  days  after  he  became  III. 

[1  ]  A  large  number  of  the  exceptions  relate 
to  the  admissibility  of  the  admissions  and 
declarations  made  by  Rosman  as  set  forth  In 
the  above  brief  synopsis  of  the  testimony; 
the  theory  of  the  appellant  being  that  in  thia 
suit  by  the  beneficiary  they  were  not  ad- 
missible against  her,  since  they  were  not  of 
the  res  gestie.  But  for  a  settlement  of  this 
we  are  not  concerned  with  whether  or  not 
they  were  of  the  res  gestae.  By  the  terms 
of  the  policy  the  insured  reserved  to  himself 
the  right  to  change  the  benefldary  without 
the  consent  of  the  beneficiary.  By  the  over- 
whelming weight  of  authority  It  Is  held  that, 
where  the  rights  of  the  beneficiary  are  de- 
pendent upon  the  will  of  the  assured,  the 
beneficiary  acquires  no  vested  right  until  the 
death  of  the  Insured.  And  this  is  assuredly 
founded  upon  reason;  for  by  the  contract 
between  the  Insured  and  the  insorer  any 
right  of  the  beneficiary  before  death  is  a 
mere  expectancy  depending  upon  the  will 
and  acts  of  the  insured.  Formerly  the  de- 
cisions drew  a  distinction  between  the  pol- 
icies of  an  ordinary  life  Insurance  and  mu- 
tual or  fraternal  companies  or  organizations, 
declaring  that  in  an  ordinary  life  policy  the 
beneficiary  immediately  acquired  a  vested 
Interest  at  the  Issuance  of  the  policy,  but 
that  In  the  others  he  did  not.  An  examina- 
tion of  the  cases  discloses  that  the  reason  for 
the  distinction  was  based  upon  the  lack  of 
the  right  of  the  insured  to  change  the  bene- 
ficiary, while  in  the  mutual  and  fraternal 
companies  the  policies  or  the  charters  and 
by-laws,  which  constituted  a  part  of  the  con- 
tract, reserved  the  right  to  the  insured  to 
make  the  change.  However,  In  this  day 
there  are  very  few  companies  of  any  kind 
which  do  not  contain  stipulations  that  the 
beneficiary  can  be  changed  at  the  will  of  the 
assnred. 

In  26  Cyc.  889,  under  Rii^U  of  BeneSdaiT. 
it  is  said: 

"The  beneficiary  designated  In  an  ordinary  life 
insurance  policy  has  a  vested  interest  from  tlx 
time  the  contract  of  insurance  ia  made,  in  tb* 
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absence  of  any  BtiptLlati<»  for  change  of  benefi- 
cla.ry  by  the  maured." 

And  to  the  eai^e  effed:  Is  8  Amer.  &  Eng. 
E^cy.  of  lAW  (2d  Ed.)  880,  quoted  with  ap- 
proval by  Chief  Judge  Boyd  in  delirering  the 
opinion  in  Preston  v.  Conn.  Mut  Ins.  Ca,  95 
Md.  101.  61  AU.  838.  And  the  same  distinc- 
tion is  recognized  in  Elliott  on  Insurance, 
i  355.  A  perusal  of  the  many  cases  cited  in 
tbe  notes  to  the  aforegoing  will  demonstrate 
tbe  correctness  of  the  text. 

[2]  If,  then,  the  appellant  In  the  present 
case  bad  acquired  no  vested  Interest  in  tbe 
policy,  we  think  it  is  equally  clear  that  any 
admission  made  by  the  assured  against  his 
Interest  whUe  he  had  an  interest  in  the  pol- 
icy could  be  used  against  her  in  a  suit  against 
tbe  Insurer.  If  this  were  a  suit  by  Rosman 
to  recover  the  amount  covered  by  the  total 
or  partial  disability  clauses  or  for  reimburse- 
ment for  hospital  charges,  there  could  be  no 
sound  argument  urged  against  the  admissi- 
bility of  his  declarations.  Why,  then,  should 
tbey  not  be  used  against  one  who  at  tbe 
time  they  were  made  had  only  a  mere  ex- 
pectancy? 

The  great  weight  of  authority  is  to  the 
effect  that,  where  the  Insured  reserves  con- 
trol over  the  policy,  so  that  the  beneficiary 
has  no  vested  Interest  In  it,  then  declara- 
tions made  by  the  insured  are  admissible  If 
declarations  against  his  interest.  In  Ency.  of 
Evidence,  vol.  7,  p.  535,  it  is  said: 

"Declarations  of  the  person  insured,  made  ri- 
ther  before  or  after  the  issuance  of  a  life  pol- 
jcjr,  and  not  of  tbe  res  gestte,  should  not  be 
rec^ved  in  evidence,  ordinarily,  against  the  ben- 
eficiary, to  avoid  the  policy.  The  same  rule  ap- 
plies to  forfeitures.  However,  where  the  in- 
sured has  the  right  to  change  the  beneficiary  at 
will,  his  admissions  are  competent  evidence 
against  the  beneficiary." 

[3]  We  are  of  tbe  opinion  that  not  only 
the  signed  statements,  but  the  verbal  state- 
ments, in  which  he  declared  ha  had  tak- 
en bichloride,  were  all  admissible.  Some 
point  was  made  by  the  appellant  that  the 
statements  made  to  the  physicians  were 
not  admissible,  because  be  did  not  then  de- 
clare he  bad  taken  tbem  with  suicidal  in- 
tent, and  that  therefore  there  was  no  admis- 
sion against  his  interest  We  think  there  is 
no  force  in  this  contention;  for  it  was  a 
fact  to  be  considered  by  the  Jury  in  connec- 
tion with  the  dilatoriness  of  his  disclosing 
what  be  bad  taken  after  his  repeated  de- 
nials that  be  had  taken  anything.  Stein- 
baosen  v.  Pref.  Mutual  Ace.  Ass'n,  59  Hun, 
336,  13  N.  Y.  Supp.  36;  Fidelity  Mutual 
Ass'n  v.  Winn,  96  Tenn.  224,  33  S.  W.  1045 ; 
Knights  of  Maccabees  v.  Shields,  156  Ey. 
270,  160  S.  W.  1043,  49  L.  K.  A.  (N.  S.)  853 ; 
Brown  y.  Mystic  Workers  of  the  World,  151 
111.  App.  517;  Lundholm  y.  Mystic  Workers 
«t  tbe  WorM,  164  111.  App.  472 ; "  Whltford  v. 
North  State  Ute  Ina  Co.,  163  N.  a  223,  79 
S.  E.  601,  Ann.  Caa.  1915B,  270;  Calllea  y. 
Modem  Woodmen,  98  Mo.  App.  521,  72  S.  W. 

[41  A  great  many  of  ttie  evc^tions  veiei 


to  the  admission  of  the  testimony  as  to  notes 
which  w^e  presented  to  the  company  by 
Rosman  purporting  to  be  for  premiums  on 
policies  issued.  We  think  there  was  no  er- 
ror committed  In  admitting  any  of  this  tes- 
timony. For  every  snldde,  if  by  a  sane  per- 
son, there  must  be  a  motive.  To  prove  the 
motive  is  often  the  most  difBcult  of  things. 
It  is  too  well  recognized  that  money  matters 
are  probably  the  predominating  causes  of 
suicide.  In  the  present  case  practically  the 
only  question  for  the  Jury,  after  the  admis- 
sions, to  decide,  was  the  question  of  suicide 
vel  non.  It  surely,  irrespective  of  the  ad- 
mission by  Rosman  that  he  had  taken  poison 
with  suicidal  intent,  would  be  most  material 
to  show,  as  bearing  on  the  question,  that  his 
employer  was  in  possession  of  paper  given 
by  him  which  never  had  been  executed  by 
the  parties  whose  names  were  signed  there- 
to. And,  when  taken  in  connection  with  his 
confession  that  he  was  $700  in  the  hole  from 
gambling,  it  certainly  becomes  very  strong 
as  establishing  a  motive  for  destroying  him- 
self before  the  paper  became  due.  Of  course, 
it  is  possible  that,  although  the  notes  were 
signed  in  the  names  of  persons  to  whom  pol- 
icies had  been  Issued  and  cash  premiums  col- 
lected, there  may  have  been  other  people  of 
tbe  same  names  who  actually  did  sign  them, 
but  that'  is  a  contention  that  more  properly 
goes  to  the  weight  of  the  testimony  rather 
tban  to  the  admissibility. 

[f]  The  appellant  as  a  witness  testified 
that  her  husband  had  told  her  he  had  taken 
some  aspirin  tablets.  In  an  effort  to  show 
that  he  had  made  a  mistake  and  had  taken 
bichloride  under  the  Impression  that  he  was 
taking  aspirin,  she  attempted  to  detail  a  con- 
versation she  had  with  him  several  days 
after  the  occurrence,  and  on  objection  the 
court  would  not  permit  tbe  conversation  to 
be  given.  This  ruling  was  correct;  for  it 
was  not  a  part  of  tbe  res  gestae,  nor  was  it  a 
declaration  against  interest.  It  was  more 
In  tbe  nature  of  a  self-serving  declaration, 
and  tberefoire  was  not  admissible. 

[I]  The  questions  asked  concerning  con- 
versations had  with  Michael  Rosman  were 
properly  excluded,  he  being  neither  a  party 
nor  having  been  produced  as  a  witness  so 
that  he  could  be  impeached. 

[7-9]  The  first  prayer  of  the  appellant  was 
properly  refused;  for  there  was  ample  evi- 
dence from  which  the  Jury  could  find  that 
Rosman  came  to  his  death  through  suldde. 
The  instruction  asked  for  In  the  third  prayer 
was  plainly  given  by  the  granting  of  the 
appellant's  second.  Tbe  fifth  prayer  was 
properly  refused,  as  It  was  misleading  and 
confusing  In  tbe  extreme.  The  two  prayers 
granted  at  the  Instance  of  the  appellee,  prop- 
erly and  fairly  presented  the  law  of  tbe 
case. 

Finding  no  reversible  error,  we  will  af- 
firm the  Judgment 

Judgment  affirmed,  with  costs  to  tbe  ap: 
pellee.  
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DEEMS  Y.  STATE.     (No.  101.) 
(Court  of  Appeals  of  Maryland.    Jan.  28, 191Q.) 

1.  Cbikinal  Law   «=>740— Iwsanitt— Qubs- 
tion  fob  juey. 

Code  Pub.  CIt.  Laws,  art.  58,  |  4,  proyides 
that  when  any  person  indicted  for  a  crime  shall 
allege  insanity  as  a  defense  the  jury  shall  find 
whether  such  person  was,  at  the  time  of  the  of- 
fense, or  still  is,  insane.  There  was  evidence 
tending  to  show  that  the  accused,  who  had  con- 
fessed to  a  homicide,  was  not  mentally  capable 
of  fully  appreciating  the  consequences  of  his  act, 
and  that  he  was  an  imbecile.  The  defendant's 
cotmsel  told  the  jury  that  they  might  bring  In 
one  of  five  verdicts,  including  a  verdict  of  not 
guilty  by  reason  of  insanity  at  the  time  of  the 
crime.  The  court  interrupted  this  statement, 
and  later  charged  the  jury  that  there  could  be 
one  of  four  verdicts,  and  excluded  the  issue 
of  insanity  from  their  consideration.  Held,  that 
under  Const,  ait.  15,  S  5,  making  the  Jury  in  crim- 
inal cases  judges  of  the  law  as  well  as  of  fact, 
as  no  instruction  to  the  jury  can  be  given  by 
the  court  except  in  an  advisory  form,  the  court 
was  given  no  authority  to  decide  as  to  the  effect 
or  sufficiency  of  evidence  submitted  to  a  jury 
upon  the  issue  of  insanity,  and,  as  an  issue  of 
insanity  was  distinctly  presented  by  the  evi- 
dence, it  was  the  constitutional  right  of  the  ac- 
cused to  have  the  jury  determine  whether  he 
was  in  fact  and' law  criminally  responsible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1712;  Dec.  Dig.  <8=>740.] 

2.  Cbiminai,  Law  ®=s>1056(1)  —  Appeal  and 
Ebror— Exceptions— Time  fob  Resebtino. 

In  a  homicide  case,  the  rule  as  to  the  time 
of  reserving  exceptions  was  not  to  be  so  strictly 
applied  as  to  prevent  the  consideration  of  an 
alleged  error  in  the  court's  refusal  to  allow  the 
jury  to  consider  an  issue  <£  insanity  presented 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2668,  2670 ;  Dec.  Dig.  «=» 
1056(1).] 

3.  Cbiuinal  Law  ®=»631(3)  —  Evidence  — 
Confessions. 

In  a  homidde  case,  evidence  of  the  invol- 
untary character  of  a  confession  held  insufficient 
to  show  that  there  had  been  improper  influence 
sufficient  to  render  the  confession  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1215 ;  Dec.  Dig.  <S5>581(3).] 

4.  CBtMiNAi.   Law    €=»113(K4)— Appeal   and 
Ebbob— Bsners— Fazldbb  to  File  in  Tnns. 

In  a  homicide  case,  rule  36  of  the  court  (80 
Atl.  xiii)  with  regard  to  the  time  for  filing  briefs 
will  not  be  rigidly  enforced  to  defeat  the  ends 
of  justice. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  IS  2970,  3205 ;  Dec.  Dig.  «s9 
1130(4).] 

Burke  and  Stockbridge,  JJ.,  dissenting. 

Appeal  from  Circolt  Court,  Baltimore 
County;  Frank  I.  Duncan  and  Allan  Me- 
Lane,  Judges. 

Marlon  Deems  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Reversed, 
and  new  trial  awarded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  and  STOCKBRIDGE,  JJ. 

Charles  W.  Held  and  William  S.  Eeecl),  of 
Baltimore,  for  appellant  Edgar  Allan  Poe, 
Atty.  Gen.,  and  George  Hartman,  State's 
Atty.,  of  Towson,  for  the  State. 


miNER,  J.  The  appellast  la  under  sen- 
tence of  death  upoq  a  conviction  of  murder 
in  the  first  degree.  The  assault  whldi  cul- 
minated in  the  homicide  was  horrible  in  Its 
brutality.  A  deaf-mute  woman  was  the  in- 
nocent and  helpless  victim.  WhUe  walking 
on  a  country  highway  in  the  early  afternoon 
of  a  summer  day,  she  was  attacked  and  drag- 
ged to  a  place  of  seclusion  and  there  de- 
nuded, raped,  robbed,  and  beaten  to  death 
with  a  club.  There  could  be  no  doubt  that 
the  appellant  was  the  perpetrator  of  this 
fiendish  deed.  In  fact,  he  confessed  the 
homicide,  although  h^  denied  the  rape,  claim- 
ing that  robbery  was  the  only  object  of  the 
assault  The  sole  defense  sought  to  be  es- 
tablished at  his  trial  on  the  charge  of  mur- 
der was  that  the  prisoner  was  not  mentally 
capable  of  distinguishing  between  right  and 
wrong,  and  of  appreciating  the  nature  and 
consequences  of  his  act,  at  the  time  it  was 
committed.  No  evidence  whatever  was  of- 
fered in  his  behalf,  except  In  support  of 
tills  theory  as  stated  and  urged  by  his  coun- 
seL  An  alienist  who  examined  the  prisoner, 
at  his  counsel's  request,  10  days  after  the- 
homicide,  testified  that  he  "had  an  unde- 
veloped brain,  low  mental  capacity,  immator- 
ed  judgment  and  reasoning  capacity,"  and 
"the  various  tests  showed  him  to  be  a  man 
virith  a  brain  not  more  than  11  or  12  years; 
in  other  words,  an  imbecile."  The  witness 
expressed  the  opinion  that  the  prisoner  un- 
derstood the  difference  between  right  and 
wrong,  bat  "did  not  fully  appreciate  the  qual- 
ity of  the  act  or  the  consequence  of  the  act" 
There  were  two  alienists  who  examined  the 
prisoner  at  the  instance  of  the  state,  and  who 
testified  that  he  was  capable  of  appreciating 
the  consequences  of  hia  act,  as  well  as  of 
distinguishing  between  right  and  wrong,  and 
that  he  was  not  an  Imbecile;  but  they  said 
that  his  intellectual  development,  according 
to  certain  tests,  and  as  a  result  of  improper 
environment  and  lack  of  education,  was  only 
equal  to  that  ordinarily  shown  by  a  diild  of 
9  or  10  years  of  age. 

[t]  In  the  course  of  his  argument  to  fhe 
jury,  Mr.  Keech,  one  of  the  prisoner's  coun- 
sel, stated  that  one  of  five  verdicts  could  be 
found,  viz.: 

"(1)  Murder  in  the  first  degree.  (2)  Not 
guilty  of  murder  in  the  first  degree,  but  guilty  of 
murder  in  the  second  degree.  (3)  Not  guilty  ot 
murder,  but  guilty  of  manslaughter.  (4)  Not 
guilty.  (5)  Not  guilty  by  reason  of  insanity  at 
the  time  of  the  commission  of  the  crime  charg- 
ed." 

Thereupon  the  court  interrupted  the  argu- 
ment, and  said: 

"Mr.  Keech,  there  can  be  only  one  of  four  ver- 
dicts rendered  in  this  case,  and  I  will  instract 
the  jury  as  to  the  form  thereof 

After  the  state's  attorney  bad  made  tlM 
final  argument,  the  court  directed  the  joryaa 
follows: 

"Gentlemen  oi  the  Jury,  yoa  can  bring  in  mar 
one  of  four  verdicts  in  this  case,  namely:  Guilty 
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of  mnrder  in,  the  flnt  degrte ;  woond,  not  coihr 
of  murder  in  the  first  degree,  but  ^ilt;  of  mur- 
der in  the  second  degree ;  third,  not  guilty  of 
morder,  bat  guilty  of  manslaughter ;  fourth,  not 
guilty.'' 

An  exception  was  reserved  to  this  Instmc- 
tlon  as  given  under  the  circumstances  jnst 
described. 

The  statute  relating  to  the  subject  of  In- 
sanity as  a  defense  In  criminal  cases  pro- 
vides: 

"When  any  person  indicted  for  a  crime  or  mis- 
demeanor shall  allege  insanity  or  Innacy  in  his 
defense,  the  jury  impaneled  to  try  such  person 
sliall  find  by  their  verdict  whether  awb  person 
was,  at  the  time  of  the  commission  of  tne  at- 
fense,  or  still  is  insane,  lunatic  oe  otherwise." 
Code,  art  S9,  {  4. 

It  Is  the  humane  purpose  of  this  and  suc- 
ceeding provisions  of  the  Code  to  protect  an 
offender  who  Is  mentally  Incapable  of  form- 
ing a  criminal  Intent  from  being  punished 
as  if  he  were  sane,  and  to  Insure  for  hUn  the 
custody  and  treatment  best  suited  to  his  un- 
fortunate condition.  Devllblss  v.  Bennett, 
70  Md.  567,  17  AtL  602;  Spencer  v.  State, 
69  Md.  41, 18  AtL  809.  In  the  last-cited  case. 
Chief  Judge  Alvey  stated  that  the  existence 
of  criminal  re^wnslbiUty  on  the  part  of  a 
person  accused  of  crime  depended  upon  the 
Question  whether  he  was  "comiietent  to  form 
and  execute  a  criminal  design;  or,  in  oth- 
er words,  if  at  the  time  of  *  *  *  the  al- 
leged offense,  he  had  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  be- 
tween right  and  wrong,  and  understand  the 
nature  and  consequences  of  his  act,  as  ap- 
plied to  himself,  he  Is  a  responsible  agent, 
and  amenable  to  the  criminal  law  of  the 
land  for  the  oonaequencea  of  his  act." 

In  the  case  at  bar  the  effort  on  behalf  of 
the  prisoner  was  to  show  that  he  did  not 
measure  up  to  the  standard  of  mental  capa- 
city and  criminal  aoconntabllity  establish- 
ed by  this  court  In  the  decision  from  which 
we  have  Just  Quoted.  This  was  the  point  of 
the  InQulry  addressed  to  the  •  alienist  called 
for  the  accused,  and  the  testimony  of  this 
expert  furnished  some  support  to  the  con- 
tention of  the  prisoner's  counsel  that  he  was 
Irresponsible.  The  issue  of  Insanity  being 
tiios  distinctly  presented,  and  the  case  not 
b^ng  wholly  devoid  of  evidence  tending  to 
sustain  the  theory  ot  the  defense,  it  was  the 
constitutional  right  of  the  prisoner  to  have 
the  Jury  determine  whether  he  was  In  fact 
and  law  criminally  responsible  for  the  hein- 
ous act  for  which  he  was  being  tried.  The 
court  Is  given  no  authority  to  decide  as  to 
the  effect  or  sufficiency  of  evidence  submit- 
ted to  the  Jury  upon  such  an  issue.  Dick 
V.  State,  lOT  Md.  11,  68  AtL  286,  676{  Jcs- 
sap  V.  State,  117  Md.  119,  88  AtL  140.-  It  Is 
expressly  denied  the  right  to  determine  a 
question  of  that  natnre  by  the  declaration 
of  the  CoDstltntlon  that  In  the  trial  of  all 
criminal  cases  the  Jury  shall  be  the  Judges 
of  law  as  well  as  of  fact  Const  art  15,  f 
6.    No  Instruction  to  the  Jury  can  be  given 


by  the  court  In  a  etitnlalBl  case  ezo^  In  a 
merely  advisory  form.  Beard  v.  State,  71 
Md.  279,  17  AtL  1044.  4  L.  B.  A.  675,  17  Am. 
St  R«.  636;  EsterUne  ▼.  States  105  Md. 
636,  66  Aa  269;  Cochran  v.  State,  119  Md. 
662,  87  Aa  400.  It  is  clear  that  In  the  pres- 
ent case  the  court  could,  not  have  entertain- 
ed a  motion  to  withdraw  the  defense  of  in- 
sanity from  ae  Jury  on  ae  ground  that  U 
was  not  supported  by  legally  sufficient  evi- 
dence. If  such  a  proposal  had  been  made, 
It  would  dovbtless  have  been  rejected  as  be- 
ing Incompatible  wUh  the  exclusive  right  of 
ae  Jury  to  determine  ae  issue  of  law  and 
fact  Involved.  Xet  the  action  of  the  court 
to  which  ae  exception  was  taken  had  vir- 
aally  ae  effect  of  instructing  ae  Jury  that 
ae  defense  of  Insanity  was  not  to  be  con- 
sidered. This  was  ae  natural  and  inevitable 
Interpretation  to  be  placed  upon  ae  court's 
interruption  and  objection  when  the  prison- 
er's counsel  was  anggesting  a  verdict  of  "not 
guilty  by  reason  of  InsanitT"  as  a  possible 
finding  In  ae  case,  and  ae  subsequent  ex- 
clusion of  that  form  of  verdict  from  aose 
to  which  ae  Jury  were  confined  by  ae 
court's  Instruction.  There  is  nothing  in  ae 
record  to  qualify  ae  significance  of  this  ac- 
tion, or  to  enable  us  to  say  aat  It  was  not 
understood  by  aa  Jury  according  to  its  ap- 

'  parent  purpose  as  a  directl<Mi  that  aelr 
verdict  should  leave  out  of  consideration  ae 
defense  of  Insanity. 

In  an  ordinary  criminal  case,  we  could 
have  no  hesitation  in  holding  that  a  ruling 
which  had  the  effect  of  wiadrawlng  aa  is- 
sue from  ae  Jury,  when  aere  was  evidence 
admitted  in  its  support,  constituted  revers- 
aie  error,  and  we  cannot  permit  ae  sense 
of  horror  created  by  ae  foul  and  bloody 
deed,  for  which  the  prisoner  In  this-  case 
has  been  condemned,  to  prevent  ae  appli- 
cation of  the  same  principle  of  law  and  Jus- 
tice in  ae  present  Instance.  If  we  could 
find  no  evidence  In  ae  case  which  might 
IMssibly  have  influenced  ae  minds  of  ae 
Jury  in  favor  of  ae  aeory  of  imesponsiblll- 
ty  upon  which  ae  defense  relied,  we  might 
be  at  liberty  to  hold  aat  no  prejudice  re- 
sulted to  ae  prisoner  from  ae  action  of 
which  he  complains.  But  such  a  conclusion, 
upon  this  record,  would  be  altogeaer  unwar- 
ranted. There  was  in  fact  evidence  offered, 
admitted,  and  tending  to  show  aat  ae  ac- 
cused was  not  capable  of  fully  appreciating 
ae  consequences  of  his  act,  and  ae  pres- 
ence of  countervailing  proof  does  not  entitle 
tu  to  hold  aat  no  Injury  resulted  to  ae 
prisoner's  case  from  the  elimination  of  ae 
insanity  aeory  by  ae  Instruction  under  re- 
view. It  is  not  for  us  to  weigh  toe  evidence 
wia  a  view  to  forming  an  opinion  as  to 
what  would  have  been  ae  probable  finding 
of  ae  Jury  upon  ae  Issue  of  insanity  if  it 
had  been  left  to  tiielr  detertolnatton.  Tt  was 
ae  prisoner's  right  to  halve  ae  Jury  exer^ 

I  else  and  express  aelr  own  Judgment  upon 
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tba:t  question.  This  rl^t  Is  seftnred  to  him 
by  the  fandainezital  law  of  the  state,  and, 
when  we  find  that  it  has  been  infringed  In 
the  coarse  of  the  trial  below,  it  is  oar  duty 
to  correct  the  error  and  afford  the  prison- 
er an  opportunity  to  have  a  Jury  decide  the 
issue  as  to  whether  he  was  a  sane  and  re- 
sponsible malefactor,  or  a  mental  defective 
and  degenerate  vrlthout  sufficient  reason  to 
control  his  degraded  and  vicious  impulses. 
In  performing  this  plain  duty  we  are  simply 
recognizing,  within  Just  and  legitimate  limits, 
the  right  of  an  accused  perscm,  however 
depraved,  to  have  tbe  Jury,  before  whom  he 
elects  to  be  tried,  determine  the  validity  of 
his  defense  according  to  the  evidence. 

[2]  An  objection  was  raised  by  tbe  state 
that  the  exception  we  have  been  discussing 
was  not  reserved  In  proper  time.  It  was 
taken  before  the  verdict  was  rendered,  and 
it  was  allowed  by  the  court,  and,  in  a'  case 
of  such  gravity  as  the  one  at  bar,  the  rule 
as  to  the  time  of  reserving  exceptions  should 
not  be  so  strictly  applied  as  to  prevent  our 
consideration  of  the  question  thus  presented. 

[3]  The  record  contains  another  excep- 
tion, which  was  taken  to  the  admission  in 
evidence  of  the  prisoner's  confession;  the 
contention  being  that  it  does  not  appear  to 
have  been  voluntary.  This  objection  was 
propeily  overruled.  The  evidence  show's 
clearly  that  the  confession  was  not  influ- 
enced by  any  promise,  threat,  or  Inducement 
of  any  kind.  Reference  was  made  In  the 
argument  to  the  testimony  of  one  of  the  of- 
ficers that  prior  to  the  confession  he  asked 
the  prisoner  "why  he  didn't  teU  the  truth," 
that  "the  truth  would  hurt  no  one,"  and  of 
another  officer  who  spoke  to  the  prisoner 
of  his  accountability  in  the  hereafter,  and 
said :  "Why  don't  you  tell  It  right,  you  are 
lying  aU  through?"  Neither  of  these  state- 
ments amounted  to  such  an  improper  influ- 
ence as  to  render  the  confession  inadmis- 
Blble.  McCleary  v.  State,  122  Md.  384,  88 
Atl.  UOO;  Rogers  v.  State,  88  Md.  424,  43 
Atl.  922;  Ross  v.  State,  67  Md.  286,  10  Aa 
218. 

[4]  A  motion  was  made  for  an  affirmance 
of  the  judgment  because  the  appellant's  brief 
was  not  printed  prior  to  the  time  when  the 
case  was  reached  for  argument,  as  provid- 
ed by  rule  36  of  this  court  (80  Atl,  xill); 
but  we  are  unable  to  grant  the  mption,  as 
we  do  not  think  the  ends  of  Justice  would  be 
served  in  a  case  like  the  present  by  a  rigid 
enforcement  of  the  rule. 

On  account  of  the  action  In  reference  ^ 
the  defense  on  the  ground  of  insanity.  It 
will  be  necessary  to  reverse  the  Judgment 
and  award  a  new  trlaL 

Judgment  reversed,  and  new  trial  awarded. 

BURKB,  J.  (dissenting).  I  agree  with  the 
prinolples  of  law  stated  In  the  opinion  of 
the  court,  bnt  I  cannot  ooacur  la  the  coa- 


(duBlon  reached.  A  careful  examination  of 
the  record  does  not.  In  my  opinion.  Justify 
the  finding  that  the  appellant  was  in  the 
slightest  degree  injured  by  the  action  of  the 
trial  court.  The  defense  of  insanity  was 
not  withdrawn  from  the  consideratitHi  of 
the  Jury,  and  it  la  not  shown  that  that  defense 
was  not  fully  presented  and  argued  to  the 
Jury,  as  the  counsel  for  the  appellant  had 
a  perfect  right  to  do  under  the  form  ot  the 
verdict  given  by  the  court  Under  that  form 
the  Jury  were  at  liberty  to  acquit  the  appel- 
lant upon  the  ground  of  insanity,  if  they 
found  him  to  be  Insane  at  the  time  of  tbe 
commission  of  the  crime.  Again,  there  are 
no  facts  to  warrant  the  court,  in  my  Judg- 
ment, in  suspending  rule  36  (80  AU.  xill). 
and  the  Judgment  should  be  affirmed  for  the 
failure  to  comply  with  that  rule. 

Upon  both  grounds  Indicated,  the  Judg- 
ment, in  my  opinion,  should  be  affirmed.  I 
am  authorized  by  Judge  STOCKBRIDGE  to 
say  that  he  concurs  in  the  views  herein  ex- 
pressed. 

UNITED  HTS.  ft  ELECTRIC  CO.  OF  BAI/- 
TIMOBE  V.  MAYOR  AND  CITY  COUNCIL 
OF  CITY  OF  BALTIMORE.    (No.  66.) 

(Court  of  Appeals  of  Maryland.    Feb.  10,  1816^) 

1.  Municipal  CoBPOEAnoNs  «s»425(3)-r-PuB- 

UO  !lMPROVEMENTS--PAVrNQ — "SPBOIAI,   AB- 

skssuent'  '—Statute 

Acts  1814,  c.  37,  enacted  in  pursuance  of 
the  power  of  taxation  and  the  general  power 
of  tbe  Legislature  over  pablic  highways,  and 
imposing  upon  every  street  railwc^  whose  trades 
occupy  any  part  of  any  public  highway  the  ob- 
ligation to  pay  the  cost  of  paving  or  repavins 
the  part  lying  within  its  tracks  and  for  two 
feet  outside  of  its  rails,  and  by  section  1  impo»- 
ing  npon  such  corporations  the  obligation  to 
pay  tbe  cost  of  such  paving  by  the  paving  com- 
mission of  Baltimore  city  or  other  public  agency, 
including  the  removal  of  the  old  paving,  etc., 
regardless  of  whether  the  same  paving  should 
be  put  both  inside  and  outside  of  the  tracks,  and 
uaking  such  obligation  a  lien  upon  tbe  property 
o!  such  corporatiun  to  the  same  extent  as  taxes 
against  their  property,  enforceable  by  the  same 
remedies  or  by  any  other  proper  remedy  pn>- 
vided  by  any  law  or  ordinance,  which  remdies 
should  be  cumulative,  imdertook  to  impose  up- 
on the  defendant  street  railway  company  a 
part  of  tbe  burden  incurred  in  paving  the  city's 
streets,  essentially  a  tax  or  a  "special  aaseaa- 
ment"  levied  upon  its  property  for  a  local  im- 
provement; a  "special  assessment,"  as  distin- 
guished from  a  general  tax,  being  a  tax  levied 
occosienally  as  may  be  required  npon  a  limited 
class  of  persons  interested  in  a  local  improve- 
ment and  presumed  to  be  benefited  thereby  over 
and  above  the  ordinary  benefit  to  the  commu- 
nity in  general,  and  founded  on  such  principle 
pf  special  benefit. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1033;  Dec:  Dig.  «=» 
•^5(8). 

For  other  definitions,  see  Words  and  Phrases. 
Fiist  and  Second  Series,  Sp^al  Aaseesmenti 

2.  MumOIFAI,  COXPOBATIORS  9s>4S7— PUBLIO 
lUPBOVEMBNT  —  SpBOIAL  ASSBSaUXNT  —  IJC- 

GAUTY— BENKFITB. 

Such  special  assessment  was  illegal  and 
Void,  where  it  could  not  be  found  tliat  the  de- 
fendant .street  railway  required  by  its  charter 
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(Acts  ISOO,  c.  319)  to  keep  the  part  of  the  street 
covered  b^  its  tracks  and  two  feet  outside  of 
each  rail  m  thorough  repair  at  its  own  expense, 
■was  specially  benefited  by  the  new  or  improved 
payment;  nor  coold  such  assessment  be  snstain- 
ed  under  the  reservation  in  the  charter  of  the 
power  to  repeal,  alter,  or  amend,  or  under  Const, 
art.  3,  {  4&  declaring  all  charters  snbject  to 
repeal,  modincation,  or  alteration,  as  snch  pow- 
er is  not  unlimited,  and  was  not  intended  to  con- 
fer upon  the  General  Assembly  the  power  to 
deprive  the  citiien  of  his  property  contrary  to 
the  law  of  the  land  or  to  take  private  prop- 
erty for  public  use  without  just  compensation, 
and  must  be  construed  to  preserve  the  general 
constitutional  restraints  upon  legislation  in  re- 
gard to  private  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1061;  Dec  Dig.  <8=» 
437.] 

Appeal  from  Superior  Conrt  of  Baltimore 
City;    Morris  A.  Soper,  Judge. 

"To  be  officially  reported." 

Action  by  the  United  Railways  &  Blectrlc 
Company  of  Baltimore  against  the  Mayor 
and  City  Council  of  the  City  of  Baltlmora 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. ReveiBed,  without  awarding  a  new 
trial. 

Argued  before  BOYD,  0.  J.,  and  BRISCOB, 
BURKE,  THOMAS,  PATTI80N,  URNER, 
STOCKBRnXJB,  and  CONSTABLH,  JJ. 

Sylvan  Hayes  Lauchheimer  and  Joseph  O. 
France,  both  of  Baltimore,  for  appellants. 
S.  S.  Field,  City  SoL,  of  Baltimore,  for  appel- 
lee. 

BURKB,  J.  This  is  the  defendant's  appeal 
from  a  Judgment  for  $22,449.56  entered 
against  It  In  the  superior  court  of  Baltimore 
dty.  The  suit  was  brought  under  the  Act 
of  1914,  c.  37,  to  recover  from  the  defendant 
the  amount  paid  by  the  mayor  and  city  coun- 
cil of  Baltimore  for  paving,  as  shown  upon 
the  account  filed  with  the  declaration,  the 
area  between  and  for  two  feet  on  each  side 
of  the  defendant's  tracks  on  Baltimore  street, 
from  Fremont  to  Wberty  streets,  in  Baltimore 
dty. 

There  is  no  question  of  pleading  involved, 
and  it  la  admitted  that  the  account  is  cor- 
rect and  shows  the  sum  paid  by  the  city  for 
doing  the  work.  The  single  question  in  the 
case  Is  one  of  law.  The  case  was  tried  in  the 
conrt  below  without  the  intervention  of  a 
Jury,  and  that  court,  treating  the  question  as 
one  arising  under  the  federal  Constitution, 
held  that  the  act  did  not  violate  the  provi- 
sions of  that  Constitution,  and,  resting  its 
judgment  principally  upon  the  case  of  Fair 
Haven  &  Westvllle  R.  Ca  t.  City  of  New  Ha- 
ven, 208  U.  S.  379,  27  Sup.  Ot  74,  61  L.  Ed. 
237,  held  the  defendant  liable.  In  the  briefs  of 
the  parties,  the  federal  question  is  exhaustive- 
ly and  ably  discussed,  and  many  decisions 
from  the  Supreme  Court  of  the  United  States 
and  elsewhere  are  cited  in  support  of  the  con- 
flicting contentions.  After  the  most  careful 
consideratioii  of  the  case,  we  do  not  find  it  nec- 
essary to  pass  upon  the  federal  question  sug- 
geated  In  the  briefs,  bnt  we  rest  the  declsiooB 
96A.-M 


solely  upon  the  Constitution  and  decisions 
of  our  court  In  order  that  the  basis  and  ex- 
tent of  the  decisions  may  be  clearly  under- 
stood, and  that  the  real  Issue  before  the  court 
be  not  overladened  and  obscured  by  a  mass  of 
adjudications  from  other  Jurisdictions,  based 
either  upon  dissimilar  facts,  or  upon  prin- 
ciples of  law  which  do  not  obtain  in  this 
state,  tt  is  necessary  to  state  the  controlling 
facts  disclosed  by  the  record  and  the  single 
question  which  it  presents. 

By  Ordinance  No.  44,  approved  March  28, 
18S9,  William  H.  Travers  and  certain  as- 
sociates were  empowered  to  construct  a  pas- 
senger railway  on  Baltimore  and  other  streets 
In  Balttmore  dty.  Section  9  of  the  ordinance 
provided : 

"Tliat  if  the  aforesaid  partieik  tlieir  associ- 
ates, successors,  or  assigns,  shall  hereafter  be- 
come incorporated,  the  rights  and  privileges 
granted  to  them  by  virtue  of  this  ordinance 
shall  extend  to  such  corporation  upon  the  con- 
ditions herein  prescribed,  and  until  such  acts 
of  incorporation  shall  have  been  obtained,  such 
associations  shall  have  all  the  rights  and  priv- 
ileges hereby  granted,  or  the  successors  of  said 
parties,  witiiont  further  action  of  the  mayor 
and  city  council  of  Baltimore." 

It  was  provided  by  section  U  of  the  ordi- 
nance : 

"That  the  owners  and  proprietors  of  said 
railways  shall  keep  the  streets  covered  by  said 
tracks,  and  extending  two  feet  on  the  outer  lim- 
its of  either  side  of  said  tracks  in  tliorough  re- 
pair, at  their  own  expense,  and  shall  free  the 
same  from  snow  or  other  obstructions,  in  doing 
which  they  shall  not  cause  to  be  obstructed  the 
other  portions  of  the  street  on  either  side  of  the 
railway  tracks  authorized  1^  tihis  ordinance  to 
be  constructed,  and  for  noncompliance,  the  may- 
or and  city  council  may  impose  such  reasonable 
fines,  not  exceeding  twwity  dollars  per  square, 
to  be  collected  as  other  dty  fines  are  now  col- 
lected." 

The  ordinance  contained  other  provisions 
which  have  no  oontrolllng  effect  in  this  case. 

William  H.  Trareis  and  his  associates  as- 
signed  all  the  rights,  powers,  and  prlTileges 
granted  under  the  ordinance  to  Henry  Tyson 
and  others,  and  by  the  act  of  1862  (Laws 
1861-62,  c.  71)  Henry  Tyasm.  and  others  were 
incorporated  by  the  name  and  style  of  the 
Baltimore  Qtty  Passwger  Railway  Company. 
The  corporation  thus  created  was  vested  witli 
all  the  rights,  powers,  and  privilegee  granted 
by.  the  above-mentioned  ordinanoe  to  William 
H.  Travers  and  others,  "to  be  by  said  cor- 
poration held,  enforced,  and  ezerdsed  in 
manner  and  form,  and  upon  the  terms  and 
conditions,  and  subject  to  the  restrictions  and 
limitations  contained  in  the  ordinance."  It 
was  further  provided  that,  upon  the  Biccepfe- 
ance  of  tlie  act  by  Tyson  and  his  aasodatea, 
"all  railways,  railway  cars,  horses,  and  other 
property  of  every  desciription,  rieal,  personal 
and  mixed,  aoauired  and  held  by  them  for 
the  purposes  mentioned  in,  and  to  carry  out 
the  provisions  of  the  aforesaid  ordinance, 
shaU  be  and  tliey  are  hereby  vested  in  said 
coiporation."  Section  12  expressly  reserved 
to  the  General  Assembly  "the  power  at  all 
times  to  reiieal,  alter,  or  amend  this  charter." 
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As  to  this  section,  It  may  be  said  it  reserved 
no  new  iwwer  to  the  Qeneral  Assembly.  It 
was  merely  a  declaration  or  reservation  of  a 
power  already  vested  In  It  by  the  Constitution 
of  1851. 

a?he  United  Railways  &  Electric  Company, 
the  defendant  In  this  action,  was  formed  in 
1899,  and  by  a  certificate  of  consolidation  and 
the  Act  of  1900,  c.  319,  all  the  rights  and  pow- 
ers, duties,  and  obligations,  existing  at  the 
time  of  the  consolidation,  granted  and  im- 
posed by  law  or  ordinance  to  and  upon  the 
Baltimore  City  Passenger  Railway  Company, 
was  vested  in  and  assumed  by  the  defendant. 
It  was  under  an  obligation  imposed  by  the 
ordinance  of  1859  to  keep  the  streets  covered 
by  its  tracks  and  extending  two  feet  on  the 
outer  limits  of  either  side  of  said  tracks  in 
thorough  repair  at  Its  own  expense.  Its  char- 
ter was  subject  to  the  reserved  power  to  re- 
I>eal,  alter,  or  amend  contained  in  the  Act 
of  1862,  c.  71,  and  to  the  provisions  of  section 
48,  art  3,  of  the  Constitatlon  of  1867,  as  fol- 
lows: 

"AH  charters  granted  or  adopted  in  pursuance 
of  this  section,  and  all  charters  heretofore  grant- 
ed and  created  subject  to  repeal  or  modification, 
may  be  altered  from  time  to  time,  or  be  re- 
pealed." 

By  ordinance  No.  9,  approved  December  9, 
1897,  the  duty  of  paving  and  repairing  the 
railway  area  was  imposed  upon  street  rail- 
way companies  where  rights  or  privileges 
were  thereafter  granted  to  such  companies  to 
use  or  occupy  the  streets  of  Baltimore  All 
grants  which  have  been  made  to  the  defend- 
ant company  since  Its  formation  have  been 
made  subject  to  the  paving  and  r^tairlng  ob- 
ligations Imposed  by  the  ordinance  of  1897, 
and  subject,  also,  to  the  payment  of  the  i>ark 
tax  and  other  charges  fixed  by  the  board  of 
estimates  under  the  dty  charter.  As  to  this 
ordinance,  and  the  charges  fixed  by  the  board 
of  estimates,  no  qneetlon  is  raised  in  this  case. 
The  obligations  to  pave  and  repair  where 
tracks  have  been  laid  under  that  ordinance 
have  been  assumed  by  the  defendant,  and  It 
has  paid  the  park  tax  since  its  formation,  a 
sum  amounting  to  more  than  $6,700,000,  all 
franchise  charges,  and  general  taxes  and 
other  costs — aggregating  large  sums — in 
adapting  and  adjusting  its  tracks  to  paving 
operations. 

The  Act  of  1906,  c.  401,  created  a  paving 
commission  for  Baltimore  dty,  and  by  the 
amendment  thereto  made  by  the  Act  of  1906, 
c  202,  broad'  powers  as  to  the  paving  and 
repairing  the  dty  streets  with  new  and  im- 
proved street  material  were  conferred  upon 
the  commission,  and,  In  order  to  provide 
the  money  for  doing  the  work  to  be  done  by 
the  commission,  the  mayor  and  dty  coundl 
was  authorized  to  issue  the  Bto<^  of  the  cor- 
poration to  an  amount  not  exceeding  $5,000,- 
000.  This  loan  was  approved  by  the  voters 
of  Baltimore  in  1911.  The  commission  was 
organized  and  began  the  work  of  paving  ttie 
streets  of  the  dty. 


The  second  section  of  the  Act  of  1908,  c. 
202,  authorized  the  commission,  at  its  ele<s 
tion,  to  assess  the  cost  of  the  paving,  etc..  "in 
whole  or  in  part,  upon  the  pn^erty  binding 
upon  snch  public  lanes,  alleys,  avenues, 
streets  or  highways,  according  to  sucn  moae 
of  procedure  as  shall  be  prescribed  by  the 
mayor  and  dty  council  of  Baltimore  by  ordi- 
nance or  ordinances."  The  prior  act  (1906) 
imposed  one-third  of  the  costs  upon  the  dty, 
and  two-thirds  upon  the  abutting  property 
owneifi,  and  by  section  8  of  that  act  it  was 
provided: 

"That  the  mayor  and  city  council  of  Balti- 
more be  and  it  is  hereby  likewise  authorized  to 
impose  upon  all  street  railway  companies  oc- 
cupying with  their  tracks  parts  of  the  beds  of 
streets,  avenues  or  other  highways  in  the  city 
of  Baltimore  upon  which  work  shall  be  done 
under  tbis  act,  of  the  obli^tion  to  pay  for  said 
work  so  far  as  the  same  shall  be  done  between 
the  rails  of  their  said  tracks,  and  for  a  space 
of  two  feet  on  either  side  thereof,  and  the  mayor 
and  city  council  of  Baltimore  is  further  author- 
ized to  enforce  said  obligation  by  all  such  ap- 
propriate agencies,  means,  processes,  proceedings 
end  remedies  as  it  may  ordain  for  the  purpose ; 
but  nothing  in  this  act  shall  be  taken  as  in  any 
wise  relieving  any  such  company  or  any  other 
corporation  or  person  from  any  obligations  in 
its  or  his  relations  to  the  pubUc  highways  of  the 
city  of  Baltimore  now  cast  upon  it  or  him  by 
Uw." 

A  suit  was  brought  by  the  dty  under  sec- 
tion 8,  quoted  above,  of  the  ad  of  1906,  to  re- 
cover the  costs  incurred  by  It  for  repaving 
the  track  area  of  the  defendant's  road  on 
Linden  avenue  between  Dolphin  street  and 
North  avenue,  and  a  judgment  was  entered 
In  favor  of  the  dty.  Upon  appeal,  this  court 
reversed  the  judgment  without  awarding  a 
new  trial,  holding :  First,  that  the  obligation 
to  repair  imposed  by  the  ordinance  of  1859 
did  not  include  the  obligaticMi  to  repave;  and, 
secondly,  that  the  art  did  not  apply  to  those 
street  railway  companies  upon  which  the  ob- 
ligation to  repair  only  existed.  United  Rail- 
ways &  Electric  Co.  v.  Mayor  and  City  Coun- 
dl, 121  Md.  552,  88  Atl.  617.  In  the  course  of 
the  opinion  in  that  case,  Judge  Constable, 
speaking  for  the  court,  said : 

"From  the  conduslon  we  have  reached,  we 
have  not  found  it  necessary  to  consider  any  of 
the  questions  raised  other  than  whether  the 
Acts  of  1906,  c.  401,  and  1908,  c.  202,  and  the 
titles  thereto,  are  comprehensive  enough  to  car- 
ry with  them  a  modification  of  the  charter  pro- 
visions of  the  appellant.  And  therefore  we  are 
not  expressing  any  opinion  as  to  whether  or  not 
it  was  in  the  power  of  the  Legislature  to  im- 
pose the  duty  upon  the  appellant  of  repaving  the 
track  area  in  addition  to  that  of  repairing  pre- 
viously imposed." 

That  case  was  decided  In  October,  1013, 
and  at  the  ensuing  session  of  the  General 
Assembly,  the  Act  of  1914,  e.  87,  approved 
Mardi  10,  1914,  ui>on  which  this  suit  was 
brought,  was  passed.  The  dedaratlon  al- 
leged: 

That  sabsequMit  to  the  passage  of  the  Act  of 
1914,  c.  37,  "the  p&viag  commission  of  Balti- 
more city  gave  to  the  United  Railways  &  ESec- 
trlc  Company  the  notices  required  by  said  act  to 
be  given,  prior  to  the  beginning  of  the  work 
hereinafter  mentioiied,  and  Ae  said  defeodaat 
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declmed  to  do  any  of  the  work  within  the  rail- 
way area,  and  thereafter  the  laid  paving  com- 
miision  proceeded  to  repave,  witn  improved 
piivin^  Baltimore  atreet,  incladim;;  tl}e  railway 
area,  from  Fiemmtt  avenue  to  Uberty  street, 
being  upon  a  portion  of  the  franchise  original- 
ly grcmted  to  the  Baltimore  City  Passenger  Rail- 
way ComiMuiy  by  the  act  of  1882  and  the  pav- 
ing c<nnmU8ion  incurred,  for  paving  in  the  rail- 
way area,  on  behalf  of  the  mayor  and  city  coun- 
cil of  Baltimore,  and  the  mayor  and  city 
council  of  Baltimore  have  paid  an  expense  for 
the  paving  in  the  railway  area,  amounting  to 
$21,456.44,  aa  pw  statement  hereto  attached, 
and  said  paving  commission  used  in  said  rail- 
way area  no  more  expensive  material  than  was 
in  their  judgment  reasonaUy  necessary.  That 
said  work  was  completed  on  September  9,  1914, 
and  said  bill  for  said  $21,455.44  was  duly  pre- 
sented to  and  demand  for  payment  made  of  the 
defendant  and  payment  th^eof  was  refoaed, 
and  the  plaintiff  further  saya  that  the  defend- 
ant has  refused  to  pay  any  portion  of  the  obli- 
fation  imposed  upon  it  by  said  Act  of  1914,  c. 
7,  wherefore  there  is  due  and  payable  by  said 
defendant  to  the  plaintiS  the  sidd  sum  of  $21,- 
455.44,  with  Interest  thereon  from  September  9, 
1914." 

At  the  trial  below  it  was  agreed: 

"That  the  plaintiff  paved  Baltimore  street 
from  Fremont  avenue  to  Liberty  street,  includ- 
ing the  space  in  the  railway  area,  for  which 
this  suit  IS  brought;  that  all  of  said  work  was 
done  by  the  paving  commission  pursuant  to  the 
Act  of  1914,  c.  87;  and  that,  in  reference  to 
said  work,  the  paving  commission  complied  with 
the  requirements  of  said  act,  and  said  paving 
consisted  of  asphalt  and  scoria  block  (between 
tracks)  in  place  of  the  Belgian  block  for  the 
whole  width  of  the  street;  and  that  no  more  ex- 
pensive material  or  construction  was  used  in 
the  railway  area  than  was,  in  the  judgment  of 
the  pavins  commission^  reasonably  necessary 
for  the  proper  constraction  of  the  paving  of  the 
entire  street" 

The  Act  of  1914,  c.  87,  will  now  be  examin- 
ed.   It  Is  entitled : 

"An  act,  in  pursuance  of  the  power  of  taxa- 
tion and  of  the  police  power,  and  the  general 
power  of  the  Legislature  over  public  highways, 
and  in  the  exercise  of  the  reserved  power  to 
altw  or  repeal  the  charter  of  all  corporations 
incorporated  since  the  Constitution  of  1850; 
imposing  upon  every  corporation  occupying  with 
rauroacTor  street  railway  tracks  any  portion 
of  any  public  highway  of  Baltimore  city,  the 
obligation  to  pay  the  cost  or.  expense  of  pav- 
ing or  repaving  the  portion  of  such  highway 
lying  within  the  track  or  tracks  and  for  a  dis- 
tance of  two  feet  outside  of  each  outer  rail  of 
said  track:  or  tracks,  whenever  the  said  high- 
way shall  be  paved  or  repaved  with  improved 
paving  by  the  paving  commission  of  Baltimore 
city,  the  state  roads  commission,  the  annex  im- 
provement commission,  the  city, engineer,  or  any 
other  pnUic  commission,  board  or  agency." 

TbeA  follows  some  recitals  wliidi  are  not 
of  controlling  importance.  Section  1  impos- 
es— 

"upon  every  corporation  oocapying  with  rail- 
road or  street  railway  tMusk  or  tracks  any  por- 
tion of  any  pabUc  hiidiway  in  Baltimore  city 
which  shall  hereafter  be  paved  or  repaved  with 
improved  paving  by  the  paving  commission  of 
Baltimore  city,  the  state  roads  commission,  the 
city  engineer,  the  annex  improvement  commis- 
sion, or  any  otlier  publie  oomndaslon,  board  or 
agency,  the  obUt^tion  to  pay  for  the  cost  of  sneh 
paving  within  the  space  covered  by  any  such 
railroad  or  railway  track  or  tracks  and  for  a 
distance  of  two  feet  outside  of  each  outer  rail 
of  snch  track  or  tracks.  The  .cost  of  the  pav- 
ing, as  herein  osed,  shall  be  oonstrued  tp  in- 
clude the  cost  of  tAe  removal  of  the  old  cobble 


or  other  paving,  and  all  excavation,  ballasting, 
grading,  concreting  and  other  work  involved  in 
such  paving.  This  obligation  shall  apply  wheth- 
er the  entire  street  be  paved  with  the  same  kind 
of  improved  paving  or  whether  one  kind  be  put 
outside  of  the  railway  area  and  a  different  kmd 
within  the  railway  area,  provided  no  more  ex- 
pensive material  or  constraction  be  used  in 
the  railway  area  than  is  reasonably  necessary, 
in  the  judgment  of  the  paving  commission  or 
other  agency  doing  such  paving,  for  the  proper 
construction  of  the  paving  of  the  entire  street. 
*  *  *  The  obligation  hereby  imposed  shall  be 
a  lien  upon  the  property  of  such  corporation  to 
the  same  extent  as  ordinary  taxes  against  the 
property  of  snch  corporation,  and  may  be  en- 
forced and  collected  by  the  same  remedies  used 
for  the  enforcement  and  collection  of  taxes,  and 
payment  thereof  may  be  enforced  by  the  mayor 
and  city  council  of  Baltimore  by  a  suit  at  law 
or  by  any  other  remedy  provided  by  any  law 
or  ordinance,  and  appropriate  for  said  purpose. 
All  said  remedies  shall  be  cumulative.  The 
city,  through  its  paving  commission,  or  other 
commission,  board  or  agency  doin|;  such  paving, 
may  pay  the  cost  of  the  paving  in  the  railway 
or  railroad  area  in  the  first  instance,  and  in 
that  event  the  said  cost  when  paid  by  the  rail- 
way or  railroad  corporation  shdl  be  credited  to 
the  fund  from  which  the  cost  of  said  paving 
shall  have  been  paid  in  the  first  instance;  and 
the  amount  of  the  cost  shall  be  due  and  paya- 
ble for  the  work  done  in  the  railway  area  in 
any  street  or  portion  of  a  street  embraced  in 
each  separate  contract  or  separate  undertaking 
of  construction  by  said  paring  commission  or 
other  agency,  upon  the  completion  of  such 
work.  iProvided  that  no  corporation  shall  be 
required  to  pay  under  or  by  virtue  of  the  provi- 
sions of  this  act  more  than  $100,000  during  any 
one  year.  If  the  cost  of  the  work  for  which 
any  corporation  Is  made  liable  under  this  act 
shall  exceed  $100,000  in  any  one  year,  the  ex- 
cess above  $100,000  shall  not  be  due  and  pay- 
able until  the  following  year;  the  intent  of 
this  proviso  being  that  the  entire  obligation  im- 
posed by  this  act  shall  be  paid  by  every  cor- 
poration upon  which  it  is  Imposed,  but  that  no 
corporation  shall  be  called  on  to  pay  more  than 
$100,000  thereof  in  any  one  year." 

[1]  It  is  dear,  not  only  from  the  language 
of  the  act,  but  from  the  other  legislation  re- 
lating to  the  subject,  that  it  was  passed  for 
the  purpose  of  imposing  upon  the  defendant 
company  and  others  similarly  situated  a  por- 
tion of  the  burden  Incurred  In  the  repaying 
of  the  city  streets.  The  Charge  laid  upon  this 
defendant  is  limited  to  $100,000  In  any  one 
year.  The  charge  imposed  Is  essentially  a 
tax  or  a  special  assessment  levied  upon  the 
proper^  of  the  corporation  for  a  local  Im- 
provement, viz.,  the  Improvement  of  the 
streets  of  the  city ;  and  it  Is  Imposed  because 
the  company  has  property  In  the  zone  where 
the  Improvements  are  made.  To  call  the 
thing  imposed  an  obligation  does  not  change 
Its  essential  character  and  attributes  as  a  tax 
or  a  special  assessment  It  is  a  lien  upon  the 
defendant's  property  "to  the  same  extent  as 
ordinary  taxes."  The  bnrden  imposed  upon 
the  defendant  falls  dearly  within  the  defini- 
tion of  a  "special  assessment"  as  defined  by 
text-writers  and  adjudged  cases. 

In  Oonld  ▼.  Baltimore,  09  Md.  878,  it  was 
said: 

"The  right  to  make  such  assessments  is  un- 
doubtedly an  exercise  of  the  taxing  power,  but 
an  assessment  thus  made  diCTers  from  a  gen- 
eral tax  levied  for  state  and  city  purposes.    The 
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latter  b  a  tax  imposed  on  all  persons  within 
the  territorial  limits  according  to  the  value  of 
their  property,  in  consideration  of  the  protec- 
tion, which  the  government  affords  alike  to  aU. 
A  local  assessment,  on  the  other  hand,  is  a  tax 
le^ed  occasionally  as  may  be  required  upon  a 
limited  class  of  persons  Interested  in  local  im- 

Krovement,  and  who  are  presumed  to  be  bene- 
ted  by  the  improvement  over  and  above  the 
ordinary  benefit  which  the  community  in  gen- 
eral derives  from  the  expenditure  of  the  money. 
In  the  payment  of  the  assessment  thus  made, 
the  adjacent  owner  is  supposed  to  be  compen- 
sated by  the  enhanced  valne  of  his  property, 
arising  from  the  improvament.  And  nence  it 
has  been  uniformly  held  that  the  word  'taxes,' 
whether  used  in  an. act  of  the  Legislature,  or 
the  charter  of  a  company  exempting  it  from 
taxation,  does  not  embrace  such  local  assess- 
ments, unless  there  be  something  in  the  statute 
or  charter  to  indicate  such  an  intention." 

The  only  principle  upon  wUich  taxes  of 
this  kind  can  be  supported  is  thus  stated  in 
section  236  of  Hamilton  on  the  Lbm  of  Spe- 
cial Assessments: 

"No  benefit,  no  tax,  is  the  rule,  tersely  ex- 
pressed. An  able  text-writer  lays  down  the  gen- 
ertd  rule  that  special  taxation  for  a  local  im- 
provement, as  well  as  special  assessments  of 
benefits  for  the  same,  necessarily  proceeds  upon 
the  theory  of  benefits  to  the  property  upon 
which  it  is  levied,  and  that  a  burden  imposed 
upon  any  other  theory  is  a  mere  arbitrary  ex- 
action; a  taking  of  private  property  for  pub- 
lic use  without  ]ust  compensation.  Judge  Dil- 
lon says:  'Special  benefits  to  the  property  as- 
sessed—that is,  benefits  received  by  it  in  addi- 
tion to  those  received  by  the  community  at  large 
—is  the  true  and  only  just  foundation  upon 
which  local  assessments  can  rest;  and  to  the 
extent  of  special  benefits  it  is  everywhere  ad- 
mitted that  the  Legislature  may  authorize  local 
taxes  or  assessments  to  be  made.'  Judge  Cooley 
writes  that  'there  can  be  no  justification  for 
any  proceeding  which  charges  the  land  with 
an  assessment  greater  than  the  benefits ;  it  is 
a  plain  case  of  appropriating  private  property 
to  public  uses  without  compensation,'  and  that 
a  clear  case  of  abuse  of  legislative  authority, 
in  imposing  the  burdens  of  a  public  improve- 
ment on  persons  or  property  not  specially  bene- 
fited, would  undoubtedly  be  treated  as  an  ex- 
cess of  power  and  void. 

This. Is  the  Maryland  doctrine  upon  the 
subject  Mayor,  etc.,  v.  Moore,  6  liar.  &  J. 
375;  Mayor,  etc.,  v.  Howard,  6  Har.  ft  J. 
383;  Hughes'  Case,  1  Gill  &  J.  480;  Mayor, 
etc,  V.  Scharf,  54  Md.  400. 

Judge  Alvey,  In  his  dissenting  opinion  In 
Baltimore  v.  Jc^ns  Hopkins  Hospital,  56  Md. 
1,  announced  the  doctrine  which  has  always 
obtained  In  this  state  upon  the  subject  ot 
special  assessments  as  follows: 

"The  principles  and  right  of  these  special 
assessments  are  just  in  themselves  when  prop- 
erly applied.  It  is  only,  however,  when  the 
property  assessed  receives  from  the  improve- 
ment benefits  in  addition  to  those  received  by 
the  community  at  large,  that  the  principle  can 
properly  apply.  This,  says  Judge  Dillon,  as  the 
result  of  all  the  authorities,  is  the  true  and 
only  solid  foundation  upon  which  local  assess- 
ments can  rest.  2  Mun.  Corp.  |  761.  And  this 
is  the  precise  ground  upon  which  it  is  said  by 
this  court  that  they  can  be  supported,  and  none 
other.  Alexander  y.  Baltimore  [5  GiU,  383,  46 
Am.  Dec.  630]  supra.  The  same  principle  is 
fully  affirmed  in  Burns'  Case,  48  Md.  203.  The 
special  benefit,  therefore,  is  the  essential  con- 
dition of  the  assessment.  Without  it,  there  Is 
no  power  to  make  the  asaesament;  and  any  at- 


tempt to  enforce  an  aaMHment  wfeere  fli«re  is 
no  special  benefit  oonfened  is  a  wrvag,  and,  U 
consummated,  is  nothing  more  nor  leaa  than  the 
confiacatiqp  of  private  property  for  public  use, 
without  compensation." 

This  case  overruled  the  case  of  Baltimore 
T.  Scharf,  54  Md.  409,  but  the  principle  stat- 
ed by  Judge  Alvey  Is  in  harmony  with  the  de- 
cisions in  both  cases  upon  this  subject  The 
Hopkins  Hospital  Case  was  followed  in 
Moale  T.  Baltimore,  61  Md.  224,  and  in  Al- 
berger  v.  Baltimore,  64  Md.  1,  20  Aa  988,  but 
was  overruled  upon  the  constitutional  ques- 
tion involved  in  Ulman  y.  Baltimore,  72  Md. 
587,  20  AtL  141,  21  AtL  709,  11  L.  B.  A. 
224,  In  which  the  court  said.  "We  must  ne- 
tum  to  the  doctrine  laid  down  in  ScharTs 
Case,  54  Md.  690,"  and  referred  to  the  dis- 
senting opinion  of  Judge  Alvey  in  support 
of  its  conclusion. 

[2]  It  results  from  the  principle  stated  that 
there  can  be  no  recovery  In  this  case  unless 
the  defendant  was  specially  benefited  by  the 
Improvement,  because  the  assessment  laid 
upon*  it  was  Illegal  and  void. 

That  the  defendant  was  not  specially  bene- 
fited was  distinctly  decided  In  Bcharfs  Case. 
In  that  case  it  was  contended  that  the  Balti- 
more City  Passenger  Railway  Company — 
the  predecessor  of  the  defendant — should  be 
charged  for  a  part  of  the  cost  of  paving  a 
portion  of  Baltimore  street  between  Harrison 
and  Greene  streets.  Its  liability  was  urged 
on  two  grounds:  First,  its  repair  obligation 
under  the  ordinance  of  1850;  and,  secondly, 
its  liability  to  a  special  assessment  for  doing 
the  work.  It  was  contended  "that  the  road- 
bed, etc.,  of  a  street  railway  company  Is 
liable  to  such  assessments  for  local  improve- 
ments." In  disposing  of  these  contentions, 
the  court  said: 

"The  questions  raised  by  the  appellee*  that 
the  city  could  not  order  this  repaving  to  b« 
done  at  the  charge  of  the  appellees,  because  the 
charter  of  the  City  Passenger  Railway  Com- 
pany imposed  the  duty,  on  that  corporation,  of 
keeping  the  track  of  the  road  and  for  two  feet 
on  each  side  of  it  in  thorough  repair,  or  if  it 
could,  it  could  not  do  so  legally  without  assess- 
ing it  with  a  part  of  the  cost,  are  not  necessary 
to  the  decision  of  the  case  aa  it  stands;  but, 
as  it  may  prevent  further  litigation  on  that 
score,  we  may  properly  dispose  of  the  ques- 
tions. There  can  be  no  doobt  that  the  rails, 
roadbed,  and  other  property  of  that  corporation 
are  subject  to  taxation  for  municipal  purposes; 
but  it  does  not  follow  that  it  must  contribute 
specially  to  street  improvement  such  as  this  is. 
Their  estate  is  such  as  would  not  be  enhanced  in 
valne  by  the  projected  work.  The  only  ground 
on  which  assessments,  on  the  owners  of  land  on 
eaA  side  of  the  road,  for  such  improvements, 
has  ever  been  justified,  is  en  the  theory  that 
such  property  owners  axe  specially  benefited  and 
the  land  itself  enhanced  m  valne  by  the  im- 
provements." 

It  is  to  be  remembered  that  this  was  said 
at  a  time  when  the  amending  power  reserv- 
ed by  the  Constitution  of  1867  was  in  full 
effect  The  conclusion  reached  on  this  point 
appears  to  be  based  upon  experience  and 
sound  sense.  How  can  it  possibly  be  held, 
or  auccessfuUy  contended,  that  a  railway 
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company  can  b«  EfpedaUy  benefited  over  and 
above  the  other  Inhabitants  or  traTelers  on 
the  Btreets  by  improved  pavements?  If  an 
assessment  upon  a  street  railway  can  be 
sustained  npon  the  ground  of  tspedal  ben- 
efits to  the  company  rebultlng  fr<Hn  new  and 
Improved  pavements,  snch  on  assessment  may 
be  sustained  against  the  owners  of  auto- 
mobilea  and  other  conveyances  nsing  the 
streets.  The  burden  laid  upon  the  defend- 
ant was  done  In  the  attempted  exercise  of 
the  taxing  power  for  a  public  work  which 
conferred  no  special  benefit  upon  the  de- 
fendant, and  cannot  be  sustained  under  the 
law  of  this  state.  "In  the  absence  of  any 
such  benefit,"  said  the  conrt  in  City  of  Alle- 
ghany V.  Western  Penn.  E.  Co.,  188  Pa. 
376,  21  Atl.  763,  "in  a  case  where  we  can  de- 
clare as  a  matter  of  law  no  such  benefit 
can  arise,  the  Legislature  is  powerless  to 
impose  such  a  burden.  It  would  not  be  a  tax' 
in  any  proper  sense  of  the  term;  it  would 
be  in  the  nature  of  a  forced  loan,  and  would 
practically  amount  to  confiscation."  The 
Imposition  of  this  burden  cannot  be  sus- 
tained under  the  reserved  power  to  amend. 
That  power  la  not  unlimited,  and  was  never 
intended  to  confer  upon  the  General  As- 
sembly the  power  to  deprive  the  citizen  of 
his  property  contrary  to  the  law  of  the  land, 
or  to  take  private  property  for  public  use- 
without  just  compensation.  It  must  be  given 
a  con8tructl(m  which  will  harmonize  and  pre- 
serve the  general  constitutional  restraints 
upon  legislation  in  regard  to  private  prop- 
erty. Many  things  -have  been  done  under 
this  power,  as  appears  by  the  cases  cited  In 
the  briefs;  but  we  are  not  called  upon  in 
this  case  to  fix  the  limits  of  this  power.  It 
is  better  to  confine  ourselves  to  the  precise 
question  before  the  court  What  we  decide 
Is  that  the  charge  imposed  upon  the  defend- 
ant, and  for  which  this  suit  is  brought.  Is 
illegal,  and  cannot  be  sustained  under  the 
amending  power  or  under  any  other  power 
known  to  the  law  of  this  state.  Where  the 
law  of  a  particular  Jurisdiction  holds  the 
estate  of  a  railway  company  in  the  bed  of 
a  street  subject  to  an  assessment,  or  where 
the  company  has  assented  in  fact,  or  by 
legal  construction  to  such  a  burden,  no  doubt 
it  can  be  imposed.  The  New  Haven  Case, 
cited  above,  is  one  in  which  both  of  these 
necessary  conditions  existed  and  the  obliga- 
tion to  pay  was  properly  Imposed, 

The  defendant  Is  not  claiming  an  exemp- 
tion from  taxation.  It  was  under  no  obliga- 
tion under  its  charter  or  otherwise  to  pay 
any  part  of  the  cost  for  paving  the  portion 
of  the  street  mentioned  in  the  declaration. 
All  of  its  property  is  taxed,  and  it  contrib- 
utes in  general  taxes  to  the  costs  of  public 
improvements  and  the  general  welfare  of 
the  dty  large  sums  of  money.  It  is  resist- 
ing what  it  contends  to  be  an  unlawful  and 
illegal  exaction  laid  upon  it  by  the  Act  of 
1014,  c.  S7. 


It  follows,  from  what  we  have  said,  that 
the  Legislature  had  no  power  under  the  Con- 
stitution and  laws  of  this  state  to  charge 
the  defendant  with  the  cost  of  doing  the 
work  sued  tor  in  this  case,  and  shown  by 
the  account  filed  with  the  declaration.  The 
judgment  must  therefore  be  reversed,  with- 
out awarding  a  new  trial. 

Judgment  reversed,  without  awarding  a 
new  trial;  the  costs  to  be  paid  by  the  ap- 
pellee. 


COLUMBIA  BRBWINO  OO.  ▼.  TUMUI/TT. 

(No.  71.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1016.) 

RsFiiEviN   «=a  124(1)  —  Judgment— Satisfac- 
tion—Bowd—Dauages. 

Under  District  Court  Act  (Act  June  14, 
1898  [P.  L.  p.  609])  i  138,  providing  that,  where 
the  goods  shall  have  been  delivered  by  tlie  offi- 
cer to  the  party  against  wiiom  the  issue  siiall 
be  found,  the  party  succeeding  on  such  issue 
may.  Instead  of  pursuing  his  remedy  for  the 
damages  by  execution  or  action  on  the  bond, 
apply  to  the  court  to  have  the  goods  restored  to 
him,  and  that  the  part^  succeeding  may,  not- 
withstanding, recover  his  costs,  plaintiff,  who 
seized  defendant's  license  certificate  and  had 
judgment  for  the  goods  and  for  damages  after 
dismissal  of  defendant's  appeal,  might,  though 
the  certificate  was  delivered  to  it  before  the  giv- 
ing of  the  appeal  bond,  recover  the  damages 
against  the  bond,  as  conditioned  to  pay  the  judg- 
ment, as  the  judgment  was  not  entire,  and  as  a 
return  of  the  Ucense  did  not  satisfy  the  judgment 
for  damages. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §S  487-^97 ;   Dec.  Dig.  <S=124(1).] 

Appeal  from  Supreme  Court  of  New  Jersey. 

Action  by  the  Columbia  Brewing  Company 
against  Philip  Tumulty,  Jr.  From  a  judg- 
ment of  the  Supreme  Court,  affirming  a  judg- 
ment for  plalntUC,  defendant  appeals.  Af- 
firmed. 

In  the  Supreme  Court  the  following  per 
curiam  was  filed: 

"The  record  shows  that  a  judgment  was  enter- 
ed in  the  First  district  court  of  Jersey  City  in 
a  replevin  suit,  in  which  the  parties  to  this  ac- 
tion were,  as  here^  plaintifi  and  defendant,  and 
that  under  the  writ  of  replevin  the  officer  seized 
a  Ucense  certificate  issued  by  the  excise  conmuB- 
sion  of  Jersey  City  to  the  defendant  to  sell  spir- 
ituoos  liciuois,  which  was  returned  to  defendant 
upon  claim  and  bond.  The  judgment  In  that  ac- 
tion was  that  the  titie  to  the  goods  and  chat- 
tels was  in  the  plaintiff,  and  possession  was 
awarded  to  it.  It  was  further  adjudged  that 
plaintiff  recover  6  cents  as  the  value  of  the 
property,  and  the  further  sum  of  1137.39  as 
damages  for  the  unlawful  detention.  From  this 
judgment  the  defendant  appealed  to  the  Supreme 
Court,  giving  a  bond,  the  condition  of  which  is 
that  if  the  defendant  pay  the  cost  of  the  appeal, 
and  also  the  judgment  of  the  court,  and  com- 
ply with  the  terms  and  conditions  of  the  judg- 
ment, it  the  appeal  be,  among  other  things,  dis- 
nusaed,  then  the  obligation  to  be  void.  'The  ap- 
peal was  dismissed,  but  two  days  before  the 
bond  was  given,  and  upon  application  by  the 
plaintiff,  an  order  was  made  by  the  district 
court  that  the  license  certificate  replevied  be 
delivered  to  the  plaintiff,  as  provided  in  section 
138  of  the  District  Court  Act.  This  section  pro- 
vides that,  where  the  goods  shall  have  been  de- 
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livered  by  tbe  officer  to  the  party  against  whom 
the  issue  shall  be  found,  the  party  succeeding  on 
such  issue  may,  instead  of  pursuing  his  remedy 
for  the  damages  by  execution  or  action  on  the 
bond,  apply  to  the  court  for  an  order  that  the 

foo<:s  be  restored  to  him,  and  thereupon  it  shall 
e  lawful  for  the  court  to  make  snch  an  order 
and  to  enforce  the  performance  of  it  by  an 
appropriate  writ,  and  the  party  succeeding  in 
such  action  may,  notwithstanding  such  order, 
recover  his  costs.  After  the  appeal  was  dis- 
missed by  the  Supreme  Court,  the  plaintiff 
brought  (kn  action  on  the  appeal  bond  to  recover 
the  damages  for  the  detention,  and,  having  suc- 
ceeded in  the  district  court,  had  judgment,  from 
which  the  defendant  appeals. 

"The  ground  urged  for  a  reversal  ia  that  the 
return  of  the  certificate  of  license  satisfied  the 
judgment,  because,  as  defendant  claims,  the 
judgment  for  the  value  of  the  goods  and  the 
damages  for  detention  is  an  entire  judgment, 
which  is  satisfied  by  the  return  of  the  goods ; 
and  for  this  he  relies  upon  Nelson  v.  Bock,  84 
N.  J.  Law,  123,  85  AtL  1009.  In  that  case  the 
wife  of  the  defendant  made  a  claim  for  the  goods 
and  at  the  trial  failed  to  support  the  daim,  and 
it  was  urged  that  Uie  judgment  entered  in  the 
case  against  the  defendant  in  the  replevin  suit 
was  bad,  because  the  judgment  did  not  specify 
how  much  was  awarded  for  goods  and  how 
much  for  detention,  and  the  Supreme  Court  held 
that  there  was  no  reason  why  these  itons  should 
be  separated  any  more  than  that  the  jur^  in  any 
action  sbould  return  a  verdict  specifymg  how 
much  was  awarded  for  principal  and  how  much 
for  interest.  We  do  not  understand  that  this 
case  h<dds  that  a  judgment  wiiich  did  find  how 
much  was  due  for  detention  and  how  much  for 
value  would  be  bad,  but  only  that  it  was  not 
necessary.  We  do  not  think  it  is  necessary  in 
this  case  to  pass  upon  that  question,  because 
the  status  was  in  existence  when  the  appeal 
bond  was  given ;  that  is,  on  that  date  the  goods 
had  been  returned,  but  the  judgment  for  dam- 
ages for  detention  remained,  and  we  do  not  see 
how  it  can  be  attacked  collaterally.  The  de- 
fendant gave  his  voluntary  bond  to  pay  the  judg- 
ment, and  we  should  not  construe  section  138 
to  mean  that,  where  a  judgment  in  replevin  in- 
clndes  damages  for  detention,  the  mere  return 
of  the  goods  satisfied  the  detention  damages. 
It  seems  to  us  that  the  defendant,  instead  of 
taking  his  appeal  and  giving  a  bond,  should  have 
applied  to  the  district  court  to  have  the  judg- 
ment cancelled.  The  condition  of  the  bond  is 
that  he  will  pa^  whatever  is  due  on  that  judg- 
ment, and  manifestly  he  could  not  escape  pay- 
ing anything  if  he  had  only  paid  $10  on  ac- 
count of  the  judgment. 

"Our  opinion  is  that  the  judgment  appealed 
tmn  was  properly  entered,  and  should  be  af- 
firmed." 

QroBB  &  Gross,  of  Jersey  Cl^,  for  appel- 
lant. D.  Eugene  '  Blankeoborn,  of  Jersey 
City,  for  appellee; 


PER  CURIAM.  Hie  Judgment  of  the  court 
below  will  be  affirmed,  for  the  reasons  stat- 
ed in  its  per  curiam.  We  desire,  however, 
to  point  out  that  the  Supreme  Court  fell 
into  error  in  stating  that  the  judgment  In 
the  replevin  suit  was  between  the  same  par- 
ties as  those  before  the  court  in  the  case  at 
bar,  and  that  under  the  writ  of  replevin  the 
officer  seized  a  license  certificate  of  the  de- 
fendant, Tumulty,  which  was  returned  to  him 
upon  claim  and  bond.  As  a  matter  of  fact 
the  parties  to  the  replevin  suit  were  the 
Columbia   Brewing   Company,  plaintiff,  the 


plaintiff  and  reepond^it  In  this  case,  and 
Paul  Wlsenfeld,  defendant.  Mr.  Tnmulty, 
the  defendant  and  appellant  In  this  action, 
entered  Into  a  bond,  as  surety,  with  the  de- 
fendant In  the  replevin  suit,  as  principal, 
to  the  Columbia  Brewing  Company,  the 
plaintiff  therein,  and,  the  condition  <tf  the 
bond  having  been  broken,  the  plaintiff  In 
the  r^lerln  action,  the  respondent  here,  com- 
menced this  suit  on  the  bond  against  the 
surety,  the  defendant  and  appelant. 


FUKMAN  v.  FBIBLEMAN  &  LEHMAN  CO. 

(No.  91.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

1.  CoRTBAOra     «=»17e(l)  —  COITSTKITOTION  — 

Question  fob  Jubt. 

Defendant,  owner  of  land,  contracted  with 
plaintiff  to  grade  and  sidewalk  the  tract  at  dif- 
ferent prices  for  the  removal  of  earth  and  hard- 
pan.  The  removal  of  a  knoU  upon  the  tract  was 
not  covered  by  the  provisions  or  specifieationa 
of  the  contra<ki  and  the  evidence  showed  that 
its  removal  was  not  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was 
made.  After  work  was  begun  defendant  in- 
structed plaintiff  to  remove  the  knoll  which  was 
done.  Plaintiff  contended  that  he  was  entitled 
to  the  price  fixed  in  the  contract  for  the  remov- 
al of  hard  pan.  Beld,  that  the  question  whether 
the  parties  excluded  the  removal  of  the  knoU 
from  the  terms  of  the  contract  fixing  the  price 
to  be  paid  for  the  removal  of  earth  and  hard- 
pan  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  T67 ;  Dec.  Dig.  <8=.176(1).] 

2.  CoNTBAOis  «=»323(1)— Gbading  Contract 
—Bbeaoh— Question  fob  Jubt. 

Whether  in  stopping  such  grading  woA  be- 
fore its  completion  plaintiff  abandoned  the  work 
or  was  ordered  to  stop  for  defendant's  conven- 
ience was  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1311,  1348,  1466,  1543,  1545-1548,. 
1827,  1^% ;    Dec.  Dig,  €=»323(1).] 

3.  CoNTBACTS  ®=»176(1)— G&AniNa  Conibaot 

— (JONSTBUCTION — QUESTION    FOB  JCBT. 

The  questicxi  whether  plaintiff  was  entitled 
to  recover  for  the  removal  of  such  knoll  at  the 
contract  price  or  upon  a  quantum  memit  was 
properly  submitted  to  the  jury  as  necessarily 
involving  the  primary  inquiry  whether  the  work 
of  removing  the  knoll  was  ab  extra  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  i  767;  Dec  Dig.  «=9l76(l).] 

4.  contraotfl  «=s9170ci)  —  oonbtbdctior  bt 
Fakties. 

The  question  of  the  construction  of  the  con- 
tract was  immaterial  In  such  action,  where  the 
parties  b^  their  own  construction  of  it  conceded 
that  it  did  not  apply  to  the  work  ot  temoTlng 
the  knolL 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  {  768;  Dec.  Dig.  «=»170(1).] 

5.  Afpeai,  and  Ebrob  «=>1035  —  Diffbbbrt 
Theobibs  of  Case— Rulings — Review. 

Where  on  appeal  it  appeared  that  under  tbe 
testimony  there  were  two  theories  apoa  which 
the  legal  status  of  the  case  could  be  based,  and 
the  rulings  complained  of  would  be  error  upon 
one  theory,  but  proper  under  the  other,  the  rul- 
ings must  be  considered  harmless  error. 

[Ed.'  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4031 ;    Dec.  Dig.  «=9l035.) 
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Appeal  from  Supreme  Court  of  New  Jer- 
sey. 

ActloD  by  Harmon  Fatmau  against  the 
Felbleman  &  I^ebman  Company.  Jud^pnent 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

On  appeal  from  the  Supreme  Court,  In 
which  the  following  per  curiam  was  filed: 

•The  appeal  is  from  a  judgment  entered  in  the 
Essex  circuit  court  for  $9,600.60  in  favor  of 
the  idaintifC,  and  presents  for  consideration  por- 
tions of  the  courrs  chaijge,  as  well  as, refusals 
to  charge,  and  the  admission  of  certain  testi- 
mony considered  by  defendant  as  objectionable. 
The  defendant  owned  a  tract  of  land  at  Chat- 
ham consisting  of  118  acres,  and  for  the  pur- 
pose of  improving  it  entered  into  a  written  con- 
tract for  the  purpose,  with  one  Dutcber,  who 
subsequently  took  in  the  plaintiff  as  a  partner, 
who  in  torn  and  during  the  progress  of  the  work 
assumed  the  entire  contract. 

"The  contract  provided  for  the  performance  of 
the  work  accordmg  to  certain  specifications  an- 
nexed to  the  contract,  at  $2  per  cubic  yard  for 
rock  excavation,  and  32  V^  cents  per  curac  yard 
for  earth  grading,  and  9^  oauts  per  square  foot 
for  sidewalk  construction.  After  the  work  had 
been  proceeded  with  defendant  acquired  an  adja- 
cent tract  known  as  the  Summit  avenue  tract, 
and  the  plaintLS  undertOiA  to  execute  the  gen- 
eral work  upon  this  tract  as  though  originally 
included  in  the  contract  The  work  upon  this 
tract,  however,  included  the  additional  item  of 
cnrbing  and  macadamizing.  During  the  progress 
of  the  work  a  controversy  arose  as  to  the  re- 
moval of  a  certain  liill  or  knoll  upon  the  118- 
acre  tract,  wliich  work  was  not  included  in  the 
original  contract,  and  which  hill  or  kn<dl,  ac- 
ooi^ing  to  the  plaintiff,  he  was  directed  by  de- 
foidant  to  remove.  This  work  required  the  rer 
moval  of  a  rock  foundation,  and  the  insistence 
of  defendant  is  that  the  work  was  to  be  done  at 
the  ciMitract  figure  tme  earth  excavation.  The 
pUintifTs  insistence  is  that  no  figure  was  fixed 
lor  the  work,  and  that  as  a  result  they  are  en- 
titled to  charge  upon  a  quantum  meruit  basis 
for  its  performance. 

"The  plaintiiE  abandoned  the  work,  alleging  as 
a  reason  failure  of  defendant  to  make  payments 
for  work  done.  The  case  was  not  rendered  plain 
by  the  pleadings,  but  the  trial  court,  apparently 
with  tlie  consent  of  the  parties,  proceeded  to  try 
the  case  upon  its  merits.  The  trial  resolved  it- 
self into  an  inquiry  whether  ttie  work  of  remov- 
ing the  knoll  should  be  charged  for  at  the  con- 
tract price  for  removing  earth,  or  whether,  in 
view  A  die  attitude  of  the  parties  at  the  time, 
their  c<mduct  and  conversations,  in  the  absence 
of  explicit  agreement  or  instructions,  the  plain- 
tiff was  warranted  in  charging  for  the  rock  or 
so-called  hardpan  excavated  at  the  rate  of  ^1.25 
per  cubic  yard.  During  the  progress  of  the  work 
tlie  plaintiff  accepted  the  engineer's  certificates 
as  to  quantities  and  amounts,  based  upon  the 
contract  figures,  and  only  after  the  cessation 
of  the  work  insisted  upon  the  quantum  meruit 
price  for  the  hardpan  excavated. 

1.  "The  case  resolves  itself  substantially  into 
an  issue  as  to  whether  the  removal  of  the  knoll 
was  included  in  the  terms  of  the  written  contract 
between  the  parties,  and,  if  not  So  included, 
whether  the  parties  by  their  attitude  and  con- 
duct so  treated  it.  It  is  evident  that  such  was 
the  position  assumed  by  the  learned  trial  court. 
NdUier  the  contract  nor- the  specifications  can 
be  said  to  include  it,  and  the  testimony  of  the 
parties  makes  it  dear  that  its  removal  was  not 
within  their  contemplation  at  the  time  of  the 
executi<ni  of  these  documents.  Necessarily, 
therefore^  plaintiff's  claim  resolved  itself  into 
an  inquiry  as  to  the  value  of  work  done  and 
materials  furnished,  upon  the  theory  of  the  non- 


indusiou  of  die  knoll  In  the  terms  er.  scope  of 
the  contract.  Upon  the  rule  to  show  cause  the 
learned  trial  court  dealt  with  the  sufficiency  of 
the  testimony  in  this  aspect  of  the  esse  and 
such  other  inquiries  as  would  properly  be  con- 
sidered by  him  upon  the  rule. 

"We  are  only  concerned  upon  this  appeal  with 
the  consideration  of  such  alleged  legal  errors 
as  the  record  presents.  We  think  tlie  court 
properly  left  it  to  the  jury  to  determine  whether 
the  parties  by  their  attitude  towards  tliis  con- 
tract excluded  the  knoll  and  the  incident  work 
of  hardpan  excavation  from  its  terms.  Clearly 
there  was  uncertainty  and  doubt  regarding  it, 
and,  if  tJhe  parties  by  their  agreement,  manifest- 
ed by  their  conversations  and  conduct,  so  treat- 
ed it,  the  existence  of  that  fact  was  for  the  jury, 
as  well  as  the  consequent  value  of  the  work  per- 
formed and  material  supplied  in  executing  it 

2,3.  "The  question  whether  the  plaintiff 
abandoned  the  work  or  was  ordered  to  cease 
work  for  defendant's  convenience  presented  an 
issue  which  was  also  properly  submitted  to  the 
jury.  We  ^nk  the  trial  court  under  the  cir- 
cumstances, properly  left  it  to  the  jury  to  de- 
termine whether  the  plaintiff  was  entitled  to  re- 
cover at  the  contract  price,  or  upon  the  theory 
of  a  quantum  meruit,  because  this  necessarilv 
involved  the  primary  mquiry  whether  the  work 
in  question  was  ab  extra  the  contract  under 
the  conduct  and  course  of  treatment  of  the  par- 
ties. 

4.  "The  question  of  the  construction  of  the 
written  contract  in  this  view  of  the  situation  is 
entirely  beside  the  case,  since,  if  the  parties  by 
their  own  construction  of  it  conceded  its  non- 
applicability  to  this  particular  work  for  all  le- 
gal purposes  in  this  inquiry,  it  was  nonexistent, 
xet  evm  if  the  learned  trial  court  construed 
this  written  contract  so  as  to  make  its  terms  in- 
applicable to  the  knoll,  we  are  prepared  to  con- 
cede the  correctness  of  that  construction^  al- 
though in  our  view  that  question  by  the  attitude 
of  the  parties  themselves,  as  intimated  concern- 
ing it  is  not  dispositive  of  the  case. 

6.  "The  legal  questions  presented  by  the  de- 
fendant upon  the  appeal,  including  tiie  motion  to 
nonsuit  and  the  exceptions  to  the  charge  are 
based  upon  a  permissible  conception  or  the 
case,  winch  under  the  testimony  was  not  the 
only  or  exclusive  theory  upon  which  its  legal 
status  could  be  predicated.  Based  upon  the 
alternative  theory  adopted,  as  we  think  quite 
properly  by  the  trial  court,  the  errors  complain- 
ed of,  particularly  regarding  the  admission  and 
rejection  of  testimony,  were  noninjurious. 
'The  judgment  wUl  be  affirmed." 

Ijom,  Tamblyn  &  Colyer,  of  Newark,  for 
appellant  Horance  C.  Grice,  of  Newark,  for 
appellee. 

PER  CtTBIAM.  The  Jndgmmt  under  re- 
view will  be  affirmed  for  the  reasons  set 
forth  In  the  <H>inioi>  of  the  Supreme  Court 


LETTS  V.  LETTS.    (No.  30/256.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  31, 
1916.) 

(Syttabut  ly  fh»  Oonrt.) 
DrvoBox  «=»195  —  CoxmsEL  Ttx  and  Cost  — 

BNrORCKUBNT  OF  PAYMENT— CONTBMPT. 

Coonad  fee  and  costs  allowed'  in  a  final  de- 
cree may  be  enforced  by  a  process  of  attachment 
for  contempt 

[Ed.  Note.— For  other  cases,  see  Divorce,  C!ent 
Dig.  I  581;  Dec.  Dig.  *s9l96.] 
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Snlt  tor  divorce  by  Jobn  H.  Letts  against 
May  E.  N.  Letts  was  dismissed  with  counsel 
fee  and  costs,  and  defendant  moves  to  attach 
petitioner  for  nonpaym^at.  Petitioner  ad- 
judged In  contempt 

Warren  R.  Schenck,  of  New  Brunswick, 
for  petitioner.  Woodbridge  &  March,  of  New 
Brunswick,  for  defendant. 

BACKBS,  V.  a  This  suit  for  divorce  was 
dismissed  with  counsel  fee  and  costs,  and 
the  defendant  moves  to  attach  the  petitioner 
for  nonpayment.  He  resists,  claiming  that 
costs  and  counsel  fee  on  a  final  decree  can 
only  be  recovered  by  execution  or  sequestra- 
tion, and  relies  on  Aspluwall  v.  Aspinwall, 
53  N.  J.  Eq.  684,  33  Atl.  470.  That  was  a 
contract  case,  and  the  decree  was  for  a  debt 
which  cotild  not  be  enforced  by  imprison- 
ment, as  explained  in  Adams  v.  Adams,  80  N. 
J.  Eq.  175,  83  AtL  190,  Ann.  Cas.  1913B,  1083, 
a  matrimonial  action.  In  which  the  remedy 
by  contempt  proceedings  to  collect  alimony 
awarded  by  final  decree  was  upheld.  Mr. 
Biddle  says: 

"The  means  open  to  enforce  alimony  are  avail- 
able to  enforce  the  order  for  costs  and  ex- 
penses. The  grounds  for  these  allowances  are, 
indeed,  indistioguishable,  whether  made  for  sup- 
port solely  or  to  carry  on  or  defend  the  suit. 
'Both  are  equally  within  the  discretion  of  the 
chancellor,  and  subject  to  his  sole  power  of  en- 
forcement."   Biddle  on  Divorce,  p.  170. 

In  litigations  of  this  sort,  It  Is  the  duty  of 
the  husband  to  provide  his  wife  with  means 
to  defend  the  suit,  and  to  support  her  while 
it  is  pending.  The  measure  of  this  duty 
and  whether  it  should  be  performed,  rests  en- 
tirely with  the  chancellor,  depending  upon 
the  circumstances  of  each  case.  Westcott  v. 
Hinckley,  66  N.  J.  Law,  343,  29  AtL  15* ; 
Lynde  v.  Lynde,  64  N.  J.  Eq.  736,  52  Atl.  G&i, 
58  L.  B.  A.  471,  97  Am.  St  Rep.  692.  The 
present  day  practice  of  making  allowances 
bad  its  origin  in  the  principle  that  at  com- 
mon law,  the  husband  having,  by  the  mar- 
riage contract,  the  control  of  the  wife's  prop- 
erty, she  was  destitute  of  means  for  her  own 
protection.  The  general  rule,  growing  out 
of  that  situation,  of  supplying  the  wife  with 
weapons  of  defense,  has  been  modified  by 
the  statute  giving  to  married  women  proper- 
ty rights,  but  the  quality  of  the  duty  up<Mi 
which  it  arose  is  undiminished.  Marker  v. 
Marker,  11  N.  J.  Eq.  256.  In  Hipwell  v.  Hip- 
well,  p.892]  P.  D.  147,  the  costs  on  final 
decree,  in  favor  of  the  wife,  were  ordered 
paid  out  of  the  marriage  settlement  created 
by  her  estate,  the  husband  having  absconded 
and  there  being  no  prospect  of  recovery 
from  him.  -  -. 

Now,  in  this  case,  the  amount  the  petitioner 
should  pay  to  the  defendant  for  her  disburse- 
ments in  her  defense,  was  determined  la  the 


progress  of  the  suit;  the  connael  fee  was 
fixed  and  the  other  expenses  estimated  at 
the  amount  of  the  fee  bill;  and  the  mere 
fact  that  the  order  for  payment  is  embodied 
In  the  final  decree,  it  seems  to  me  can 
make  no  difference  In  the  method  of  enforce- 
ment The  allowances  were  for  expenses 
pendente  lite  and  the  character  was  not 
changed  by  the  form  of  the  order.  In  Main 
V.  Main,  60  N.  J.  pq.  712,  25  Atl.  372,  Vice 
Chancellor  Green  awarded  aUmony  ijendente 
lite  to  cover  the  wife's  traveling  expenses, 
and  a  counsel  fee,  and  made  the  order  for 
them  in  the  final  decree.  The  award  could 
have  been  made  by  a  separate  order,  which 
undoubtedly  could  have  been  executed  by  at- 
tachment and  this  being  admitted,  I  am  un- 
able to  see  the  force  of  counsel's  argument 
that  the  same  course  cannot  be  pursued 
when  the  allowancfe  is  incorporated  In  the 
final  decree.  Taxed  costs  in  a  divorce  suit, 
not  resting  in  contract  and  not  being  a  debt 
prohibited  by  the  Constitution  from  belnff 
enforced  by  imprisonment,  may  be  compelled 
by  attachment 

The  English  Debtor's  Act  prohibits  impris- 
onment for  "making  defa.ult  In  payment  of  a 
sum  of  money,"  and  it  Is  held  that  taxed 
costs  on  final  decree  In  divorce  cannot  be  re- 
covered by  a  body  writ.  In  the  old  eccle- 
siastical court,  the  practice  was  to  tax  the 
wife's  costs  and  expenses,  including  those 
on  final  hearing,  before  the  hearing,  and 
to  exact  payment  by  attadiment  These 
costs  and  expenses  were  ascertainable  be- 
cause all  of  the  evidence  presented  on  tbe 
hearing  was  In  writing.  In  the  present 
probate  and  divorce  court  the  testimony  is 
taken  orally,  and  because  the  costs  cannot 
be  conveniently  ascertained  before  final  hear- 
ing, they  have  the  system  of  estimating  them 
and  compelling  the  husband  to  pay  them 
into  court  or  to  furnish  security  for  an 
amount  which  will  approximate  the  entire 
sum,  and  for  failure  to  comply,  to  attach 
him.  Such  orders  are  not  regarded  as  with- 
in the  Debtor's  Act  Robertson  v.  Robert- 
son, Law  Rep.  6  P.  D.  119;  Hurley  v.  Hur- 
ley, [1891]  P.  D.  367;  Shine  v.  Shine,  [1893] 
P.  D.  289;  Bates  v.  Bates,  14  P.  D.  17.  In 
New  York  it  is  held  that  the  costs  of  an 
action  for  divorce  cannot  be  collected  by 
proceedings  to  punish  for  contempt.  Jac- 
quin  V.  Jacquln,  86  Hun  (N.  Y.)  378;  WelU 
V.  Weill,  10  N.  Y.  Supp.  627;  Branth  v. 
Branth,  13  N.  Y.  Supp.  S60.i  These  cases  aie^ 
all  based  upon  the  Civil  Code  of  Procedure  or 
that  state. 

The  petitioner  will  be  adjudged  in  con- 
tempt 


*  Reported  In  tall  tn  the  Maw  Tork  SapplemoDt: 
reported  as  a  memorandum  deoUloa  wttlunit  opin- 
ion iB  6S  Hun,  62S. 
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ARMJTAOE  V.  ESSEX  CONST.  CO. 


ARMITAGB  ▼.  ESSBZ  CONST.  CO.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
-    March  6,  1916.) 

(8yUahu»  by  (ft«  Court.) 

1.  MuniOIPAI.  CORFOBATIONB  «=»350  —  VoiD 
CONTBAOT— RXOOVBBT  ON  QUANTUM  MkBUIT. 

Where  the  contract  of  a  public  corporation 
ia  set  aside  for  irregularity,  t^ere  may  be  re- 
covery as  on  ai  quantum  meruit  against  such 
corporation  for  reasonable  coat  and  expense  in- 
cuired  in  the  prosecntion  of  the  contract  before 
legal  attack,  irrespective  of  any  benefit  derived 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  879,  880,  882;  Dec. 
Dig.  «=5350.] 

2.  MuNiciPAi.  Corporations  e=^S50  —  Void 
Contract— RxcovEBT  on  Quantum  Meruit. 

Wentink  v.  Freeholders,  66  N.  J.  Law,  66, 
48  Atl.  609,  followed  and  affirmed  in  part 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §$  879,  880,  882 ;  Dec. 
Dig.  «=9S50.] 

Appeal  from  Supreme  Court 

Certiorari  by  John  L.  Armltage  against  the 
Essex  Constmction  Company  and  others  to 
review  a  resolution  of  the  Mayor  and  Council 
of  the  City  of  Newark.  JElesolution  set  aside 
(87  N.  J.  Law,  184,  94  Atl.  SI),  and  prosecutor 
appeala    Affirmed. 

Herbert  Boggs,  of  Newark,  for  appellant 
Fort  &  Fort,  of  Newark,  for  appellees. 

PARKBB,  J.  The  prlnc^al  facts  are  fnUy 
stated  in  the  opinion  of  the  Supreme  Court, 
nbi  supra.  The  present  appeal  is  prosecuted 
by  the  Essex  Construction  Company. 

[1,2]  Both  sides  rely,  as  to  one  phase 
of  the  case,  upon  the  Supreme  Conrt  deci- 
sion of  Wentink  v.  Freeholders,  66  N.  J.  Law, 
65,  48  Ati.  609,  foUowed  by  that  court  in 
Central  Electric  Co.  ▼.  Street  Lighting  Dis- 
trict, 71  N.  J.  I«w,  403,  407,  58  Atl.  1080, 
and  cited  by  this  court,  apparently  with  ap- 
proval, in  State  v.  Kudinle,  85  N.  J.  Law, 
220,  228,  88  AQ.  lOSS.  Counsel,  however,  do 
not  agree  as  to  the  precise  rule  applied  In 
that  decision,  and  as  we  approve  of  it  so  far 
as  herein  applicable,  and  consider  It  deter- 
minative of  the  present  controversy,  it  is 
worth  while  to  deal  with  it  somewhat  at 
length.  In  that  case  the  county  had  appar- 
ently unquestioned  power  to  enter  into  a 
contract  of  the  general  character  that  was 
awarded  to  Wentink.  In  the  case  at  bar  such 
IMwer  is  challenged.-  For  present  purposes 
we  assume,  but  do  not  decide,  that  the  power 
exists.  From  the  statement  of  facts  in  the 
Wentink  Case  It  appears  that,  when  the  writ 
of  certiorari  was  Anally  allowed,  WenUnk 
had  expended  $525  in  the  "execution  of  the 
contract,"  and  $75  more  "in  attempting  to 
secure  materials  previously  furnished,  but 
the  county  derived  no  benefit  from  either 
expenditure."  The  court  held  that  in  a  case 
where  the  making  of  the  contract  was  induc- 
ed by  the  fault  of  the  municipality,  and  its 


performance  prevented  by  vis  major,  the 
municipality,  In  case  of  its  annulment,  should 
answer  as  on  a  quantum  meruit  for  the  work 
done  thereunder,  aside  from  any  question  of 
actual  benefit  received,  and  that  while  as  a 
measure  of  the  quantum  meruit  for  work 
done  the -contract  rate  should  govern,  in  the 
absence  of  contrary  proof,  fair  cost  will  be 
deemed  an  equivalent  We  quote  substantial- 
ly the  language  of  the  opinion.  The  court 
then  proceeded,  in  the  case  before  It,  upon  a 
special  finding  of  facts,  to  award  to  the  con- 
tractor as  plaintiff,  not  what  the  work  done 
was  worth  to  the  defendant,  but  all  the  ex- 
pense that  the  contractor  had  been  put  to, 
with  interest  The  expense  was  $525,  plus 
$75,  and  the  remainder  of  $130,  making  up 
$730,  evidently  consisted  of  the  interest  for 
nearly  four  years  Intervening  between  the 
expenditure  and  the  trial.  The  role  actually 
applied,  therefore,  and  adopted  by  us  for  the 
decision  of  this  case,  was  reimbursement  to 
the  contractor  of  the  reasonable,  expense  to 
which  he  had  actually  been  put  In  carrying 
out  the  contract,  so  far  as  he  had  gone  with 
it  until  stayed  by  act  of  the  conrt  Whether 
in  the  case  of  a  contract  based  on  unit  prices 
the  recovery  should  be  according  to  those 
prices  when  the  amount  of  work  done  was 
made  to  appear,  or  whether  in  case  of  a  lump 
sum  contract  (such  as  the  one  in  this  case) 
the  recovery  should  be  the  percentage  of  the 
contract  price  corresponding  to  the  percent- 
age of  completion  (as  might  be  argued  from 
the  phrase  that  "the  contract  rate  should 
govern"),  are  propositions  to  which  we  must 
reserve  our  assent,  as  they  are  not  involved 
in  this  case. .  The  rule  adopted  by  the  court 
below  at  the  end  of  Its  opinion  is  that  of 
"the  fair  cost  he  (sic)  has  been  put  to  in 
(partially)  executing  an  invalid  contract,  ifts- 
suming  he  was  without  fault"  Appellant's 
counsel  contends  In  his  brief  that  under  the 
Wentink  Case  appellant  was  entitled  to  re- 
imbursement for  its  expenditures.  The  prop- 
ositions are  substantially  identical  with  that 
that  we  have  just  laid  down,  always  assum- 
ing the  municipal  power  to  contract,  and  that 
the  contractor  was  without  fault  It  re- 
mains, then,  to  apply  the  rule. 

The  resolution  brought  xtp  directed  pay- 
ment of  a  bill  containing  these  items: 

Excavating  5,280  yards  earth  at  $1.00  $  5.280.00 

Bond   8,313.50 

Iron  and  steel  work 14,227.00 

Remo^'ing  55,875  granite  blocks....  1,252.80 

Services  of  watchman   575.00 

Erecting  fence 455.85 

Engineering  and  surveying 260.00 

$25,364.15 

The  Supreme  Court  held  that  the  resolution 
undertakes  to  pay  the  contractor  a  sum  in 
excess  of  the  fair  cost  it  had  been  put  to  In 
prosecuting  the  work.  This  finding  is  amply 
supported  by  the  evidence.  It  was  shown 
that  the  actual  cost  to  the  contractor  of  ex- 
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cavating  was  only  70  cents ;  that  tbe  charge 
for  Iron  and  steel  work  Included  10  per  cent, 
to  the  contractor  over  and  above  the  amonnt 
for  which  it  was  liable  to  the  iron  works; 
that  the  same  percentage,  plus  an  extra  |100, 
was  added  in  the  granite  block  item.  The 
other  items  are  also  attacked,  but  we  need 
not  take  time  to  discuss  them.  Enough  has 
been  said  to  show  that  with  regard  to  the 
legal  rule  the  bill  was  grossly  padded,  and 
consequently  the  resolution  for  Its  payment 
was  properly  set  aside  on  that  ground.  This 
makes  it  unnecessary  to  deal  with  the  other 
questions  argued. 

The  Judgment  of  the  Supreme  Court  will 
be  affirmed. 


McEENNA  T.  McKENNA.    (Na  19.) 

(Court  of  Errors  and  Appeals  of  New  Jeis^. 

Jan.  27,  1915.) 

1.  DiVOECB  «=129(16)— SUFFICBEROT  OF  BJvl- 
DESOB— AdULTBKY. 

Id  a  husband's  suit  for  divorce,  evidence 
as  to  the  relations  between  the  wife  and  the  co- 
respondent held  not  to  show  a  desire  to  commit 
adultery,  within  the  rule  that  evidence  of  such 
desire  and  of  opportonity  to  commit  the  act  will 
warrant  the  inference  that  it  was  committed. 

[Ed.  Note.— For  other  cases,  see  IMvorce, 
Cent.  Dig.  §  441 ;    Dec.  Dig.  «=>129(10).] 

2.  DivoBOB  «=»129(9)— SunrioiBKCT  or  Evi- 
dence—Advlixbt. 

Under  the  rule  that  the  commission  of  adul- 
tery will  be  interred  from  proof  of  desire  and  op- 
portunity, the  circumstances  must  be  such  as 
to  lead  the  guarded  discretion  of  a  reasonable 
and  just  man  to  the  conclusion  of  guilt,  and  the 
conclusion  must  not  be  based  upon  appearances 
equally  capable  of  two  interpretations. 

[Ed.  Note. — For  otlier  cases,  see  Divorce, 
Cent  Dig.  §|  410,  421,  422;  Dec.  Dig.  <S=>12D 
(»).] 

Swayze,  White,  and  .  Williams,  J  J.,  dissent- 
ing. 

Appeal  from  Court  of  Chancery. 

Suit  by  Alexander  F.  McKenna  against 
Mary  McKenna.  EYom  a  decree  dismissing 
the  petition,  the  petitioner  appeals.    Affirmed. 

The  following  is  the  opinion  of  Adrlaory 
Master  Maximilian  T.  Rosenberg: 

When  the  testimony  was  closed  in  this  case  I 
announced  my  conclusions  very  briefly,  adding 
that  if  the  case  were  appealed  I  should  take  the 
opportonity  of  stating  them  with  more  elabora- 
tion. 

[I]  The  petition  is  filed  by  the  husband 
against  the  wife,  alleging  adultery.  The  proof 
is  entirely  circumstantial,  and  the  design  of  the 
petitioner's  counsel  is  to  bring  the  case  within 
the  familiar  rule  that,  where  desire  to  commit 
adultery  and  the  opportunity  to  do  so  are  both 
shown  to  have  existed,  the  court  will  infer  that 
the  act  of  adultery  has  been  committed.  In  the 
present  case,  while  there  was  abundant  oppor^ 
tunity,  the  evidence  falls  far  short  of  satisfy- 
ing me  that  there  was  any  desire  on  the  part  of 
either  the  defendant  or  the  corespondent  to 
commit  adultery.  Both  the  defendant  and  the 
corespondent  have  taken  the  stand,  positively 
denying  the  commission  of  any  act  of  adultery, 
and  with  equal  positiveness  denying  the  exist- 
ence between  them  of  anything  more  than  friend- 
ship and  desire  for  social  intercourse.  That  the 
derendant,  when   separated   from  her  husband. 


was  indiscreet  In  permitting  tbt  corespondent 
to  call  upon  her  and  to  take  ner  out  in  the  eve- 
ning to  social  gatherings,  admits  of  no  dispute. 
But  indiscretion  is  not  cnminality. 

[2]  As  was  said  by  Chancellor  McGill  in  the 
esse  of  Hurtzig  v,  Hurtzig,  44  N.  J.  Eq.  ^9, 
15  Atl.  637,  which  was  the  case  particularly  re- 
lied upon  by  the  petitioner's  counsel  in  his  ar- 
gnment :  "The  main  difficulty  in  the  application 
of  this  rule  [i.  e.,  the  rule  that  guilt  will  be  in- 
ferred from  the  existence  of  desire  and  opportu- 
nity] is  in  the  determination,  from  circumstanc- 
es, of  the  condition  of  the  minds  of  the  defend- 
ant and  her  particeps  criminis.  Tbia  suggesticHi 
shows  the  necessity,  in  such  determination,  of 
the  application  of  the  precautionary  test,  that 
to  establish  adultery  the  circumstances  must  be 
such  as  to  lead  the  guarded  discretion  of  a  rea- 
sonable and  just  man  to  the  condosion  of  guilt. 
The  judgment  must  not  be  rash  and  intemperate, 
moving  upon  appearances  that  are  equally  capa- 
ble of  two  interpretations.  •  •  •  If  the  cir- 
cumstances, taken  both  singly  and  together, 
reasonably  admit  of  two  interpretations,  that 
interpretation  which  favors  innocence  should  be 
adopted." 

In  the  same  case  Chancellor  McCrill  also  says : 
"The  crime  is  almost  invariably  clandestine,  and 
committed  only  when  every  precaution  is  taken 
to  preclude  the  possibility  of  its  discovery.  Fa- 
miliar indicia  of  it  are:  Lioss  of  affection  that 
is  due  to,  and  was  bestowed  upon,  its  legitimate 
object,  and  the  bestowal  of  affection  upon  an 
unlawful  object;  stolen  interviews;  private  cor- 
respondence; amwoua  and  passionate  utter- 
ance; personal  freedom;  indecent  familiarity; 
compromising  situations;  and  the  like.  There 
may  also  be  slight,  delicate,  and  indefinable  <dr- 
cumstances,  proximate  to  the  adultery  and  pe; 
collar  to  a'  given  case,  that,  though  less  proml- 
T'Cnt  as  indicia,  are  nevertheless  powerful  fac- 
tors in  producing  conviction  of  guilt." 

In  this  case  it  is  in  evidence,  as  I  have  in- 
timated, that  the  corespondent  was  in  the  habit 
of  visiting  the  defendant  at  her  residence  and 
sitting  with  her  in  the  sitting  room.  There  was 
no  secrecy  about  his  visits.  The  other  people 
in  the  house  and  in  the  apartment  were  per- 
fectly aware  of  them.  On  one  or  two  occarions, 
it  is  true,  they  sat  In  this  room  in  the  early 
evening  with  'tiie  lights  out;  btit  it  is  admitted 
that  other  people  in  the  house  did  the  same 
thing,  and  that  it  was  only  the  usual  precaution 
which  is  taken  on  summer  evenings  in  mosquito- 
infested  communities.  On  other  occasions  the 
corespondent  took  the  defendant  out  to  dances 
in  public  places,  sometimes  accompanied  by 
others,  and  sometimes  alone.  There  is  a  dis- 
pute as  to  the  hours  at  which  they  were  accus- 
tomed to  return.  On  several  occasions  they 
were  seen  in  the  hall  of  the  house  in  whidi  the 
defendant  lived,  but  there  Is  no  evidence  to 
show  undue  familiarity  or  compromising  situ- 
ations, or  anything  in  fact  which  would  show 
an  illicit  passion  by  one  for  the  other.  As  I 
have  said,  both  parties  on  the  stand  deny  the 
existence  of  anything  more  than  friendship. 
The  manner  of  both  the  defmdant  and  the  co- 
respondent oa  the  stand  impressed  me  very 
favorably,  and  their  evidence  as  that  of  truth- 
ful persons. 

The  language  of  Mr.  Justice  Garrison,  speak- 
ing for  the  Court  of  Errors  and  Appeals,  in  Os- 
bom  V.  Osbom,  44  N.  J.  Eq.  267,  261,  14  AU. 
217,  218,  applies  in  this  case:  "Adulteiy  is 
not  shown,  nor  tire  the  elements  of  lust,  lewd- 
ness, depravity,  or  secrecy,  the  invariable  con- 
comitants of  criminal  conversation,  to  be  found 
in  the  proofs.  If  we  give  to  the  testimony  the 
construction  most  unfavorable  to  the  defendant, 
a  decree  based  upon  adultery  must  rest  upon 
one  of  two  grounds :  Either  that  opportunity 
is  tantamount  t»  guiit,  or  that  a  decree  may  rest 
upon  a  crime  half  proven,  even  though  the  half 
it  rests  upon  is  the  naif  that  is  not  proven." 
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I  do  not  think  that  It  b  neceflsary  for  me  to 
review  the  evidence  any  more  extensively  than 
X  have.  The  result,  to  my  mind,  leads  to  a 
dismissal  of  the  petition,  and  a  decree  is  ad- 
vised to  that  effect 

The  case  of  Cooper  v.  Cooper,  reported  since 
my  determination  in  the  present  case,  is  very 
much  in  point  In  that  case  Vice  Chancellor 
Backes,  whose  opinion  is  reported  in  S2  N.  J. 
Kq.  5S1,  91  Atl.  731,  declined  to  advise  a  de- 
cree for  the  husband,  although  the  evidence  was 
apparently  very  much  stronger  against  the  wife 
than  in  the  present  case.  The  decree  in  that 
case  was  afiBrmed  by  the  Court  of  Errors  and 
Appeals  on  the  opinion  of  the  Vice  Chancellor. 
82  N.  J.  Eq.  660,  »1  Atl.  782.  I  might  almost 
have  adopted  the  language  of  the  Vice  Chancel- 
lor in  toddem  verbis  m  uie  present  case. 

A.  O.  Ctcarrdli,  of  Hoboken,  for  appellant 
Hartsbome,  Insfley  &  Leake,  of  Jersey  City, 
for  appellee. 

PEB  OUBIAM.  Tbe  decree  appealed  from 
will  be  affirmed,  for  fbe  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Advisory 
Master  Boeenberg. 

SWAYZB,  WHITE,  and  WIIXIAM8,  33., 
dissent. 


WALN  et  aL  v.  WAIN  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  14,  1915.) 

Pastition  €=356— Pleading. 

Where  testator  devised  his  farm  of  293 
acres  to  his  wife  and  to  his  five  daughters  by 
name,  share  and  share  alike,  with  full  power  to 
sell  and  convey,  and  the  wife  predeceased  the 
testator,  and  two  of  the  surviving  daughters 
brought  suit  for  a  partition,  a  joint  and  several 
plea  to  the  whole  of  the  bill  alleging  that  the 
will  had  further  provided  that  the  property  be 
not  sold  so  long  as  testator's  daughters  required 
or  needed  it  for  a  home,  and  that  the  defendants, 
the  other  three  daughters,  required  and  needed 
the  property  for  a  home,  was  bad,  because  mere- 
ly alleging,  that  three  out  of  the  five  daughters 
"required  and  needed  the.  said  homestead  prop- 
erty •  •  •  for  a  home,"  and  would  be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  160,  161 ;   Dec.  Dig.  ^=>B6.} 

Appeal  from  Court  of  Chancery. 

Bill  by  Anna  B.  Wain  and  others  against 
Mary  B.  Walp  and  others.  Decree  for  com- 
plainants, and  defendants  appeal.    AfBrmed. 

The  following  Is  the  opinion  of  STEVEN- 
SON, V.  C,  In  the  Court  of  Chancery: 

1.  This  is  a  suit  for  the  partition  of  a  tract 
of  293  acres  originany  constituting  a  homestead 
farm  of  John  B.  Wain,  deceased.  The  com- 
plainants are  two  of  the  daughters  of  the  de- 
cedent and  the  defendants  are  the  three  re- 
maining daughters  and  children,  together  with 
the  husband  of  one  of  the  daughters — the  only 
one  who  is  married.  The  title  of  all  the  par- 
ties is  under  the  will  of  the  decedent  John  B. 
Wain,  which,  as  is  alleged  in  the  bill,  provides 
as  follows:  "I  give  and  bequeath  to  my  wife 
Martha  Ann  Wain  and  my  daughters  Mary  B. 
Wain,  Emma  C,  Anna.  B.,  Sarah  and  Maria 
K.  all  of  my  above-mentioned  real  estate,  share 
and  share  alike,  with  full  power  to  sell  and 
convey  the  same  with  the  right  to  make  good 
and  suflSdent  title."     The  bill  further  alleges 


that  the  will  was  made  "on  or  about  the  24th 
day  of  March,  1894,"  that  the  tesUtor's  wife, 
Martha  Ana  Walu,  died  on  October  9,  1S95,  and 
tbe  testator  died  on  August  13,  1896,  and  that 
the  will  was  proved  on  September  17,  1896. 

The  defendants  file  a  joint  and  several  plea  in 
which  they  set  up  "for  plea  to  the  whole  of  said 
bill"  that  "in  and  by  the  last  will  and  testament 
of  the  said  John  B.  Wain,  deceased,  it  was  pro- 
vided in  addition  to  and  otherwise  than  as  set 
forth  in  the  said  bill  of  complaint  as  follows:  'I 
do  order  and  direct  that  the  homestead  property 
be  not  sold  so  long  as  my  wife  or  my  daughters 
require  or  need  the  same  for  a  home'— and  that 
these  defendants,  Mary  R.  Wain,  Sarah  Wain, 
and  Maria  K.  Wolle,  do  require  and  need  the 
said  homestead  property,  which  is  tbe  same 
property  described  in  the  complainant's  bill,  for 
a  home,  and  that  by  virtue  of  this  provision  in 
said  last  wiU  and  testament"  the  Court  of  Chan- 
cery has  no  jurisdiction  "to  entertain  the  bill  of 
complaint  filed  in  this  cause,  or  to  cause  parti- 
tion to  be  ntade  of  the  lands  and  premises  men- 
tioned in  the  said  bill  of  complaint" 

The  allegations  from  the  pleadings  above  set 
forth  constitute  all  the  facte  which  are  l>efore 
the  court  for  the  determination  of  this  case.  It 
will  be  observed  that  the  plea  does  not  deny  any 
of  the  allegations  of  the  bill,  and  those  allega- 
tions therefore  are  to  be  taken  as  true.  'The 
plea  merely  sets  up  a  clause  in  the  will,  which 
is_  not  referred  to  in  the  bill.  Under  the  fa- 
miliar rules  of  pleading  applicable  to  this  case 
all  the  allegations  in  the  plea  are  to  be  taken  as 
true. 

It  is  a  matter  of  importance  to  observe  that 
the  plea  does  not  indicate  in  what  order  the 
clause  set  forth  in  the  bill  containing  the  gen- 
eral devise  to  the  widow  and  the  five  daughters 
in  fee,  and  the  dause  set  forth  in  the  plea  direct- 
ing that  the  homestead  property  be  not  sold  for 
a  period  mentioned  come  in  the  will.  The 
phrase  employed  in  the  plea  "in  addition  to" 
IS  not  sufficient  to  show  that  the  clause  under- 
taking to  restrain  the  sale  of  the  homestead 
property  foUows  after  the  clause  containing  the 
^neral  devise  in  fee.  Under  the  rule  of  plead- 
ing, "Omnia  presumptio  contra  proferentem," 
the  clauses  are  to  be  presumed  to  come  in  the 
wlU  in  the  order  least  advantageous  to  the  pur- 
poses of  this  plea.  If  there  are  any  circum- 
stances which  surrounded  the  testator  when  he 
made  his  will— any  facts  which  he  had  in  view- 
such  as  the  ages  of  his  children,  their  places  of 
residence,  the  use  of  the  so-called  homestead 
farm  as  a  joint  residence,  etc.,  the  same  unfavor- 
able presumption  infects  the  defendants'  case  on 
their  plea.  The  bill  sets  forth  a  clear  case  for 
partition.  The  plea  must  exhibit  a  case  in  which 
the  court  must  construe  the  will  in  such  a  way 
as  to  deny  the  complainants  their  right  to  a  pax^ 
tition  of  this  land  when  their  bill  was  filed. 

2.  It  is  argued  on  behalf  of  the  defendants 
that  the  five  daughters  are  tenants  in  common  of 
a  particular  estate,  while  they  all  have  in  com- 
mon the  remainder  in  fee,  and  tiiat  there  con  be 
no  partition  among  tenants  in  common  in  re- 
mainder unless  all  the  tenants  of  the  particular 
estate  consent  thereto.  It  is  also  argued  on  be- 
half of  the  defendants  that  to  permit  partition 
of  this  homestead  farm  at  the  present  time 
would  be  to  defeat  the  plainly  expressed  testa- 
tor's intention  that  there  should  be  no  sale  of 
the  homestead  farm  so  long  as  the  testator's 
wife  or  daughters  required  or  needed  the  same 
for  a  home,  the  plea  alleging  expressly  that  the 
three  daughters  who  are  the  defendants  "do  re- 
quire and  need  the  said  homestead  property 
•     •     ♦    for  a  home." 

The  argument  on  behalf  of  the  complainants  is 
that  the  testator's  direction,  undertaking  to  re- 
strain, for  a  period  described,  the  sale  of  this 
land  which  he  has  devised  to  his  daughters  in 
fee,  is  an  invalid  attempt  to  restrain  alienation. 
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a  futile  effort,  snch  as  testators,  who  are  not' 
well  advised  In  making  their  wills,  frequently 
make  to  control  after  their  death  the  property 
which  they  have  devised  or  bequeathed  absolute- 
ly in  their  wills. 

In  determining  which  of  these  conflicting  views 
is  correct  the  meagerness  of  the  allegations  of 
the  plea  is  significant.  In  construing  the  force 
of  this  clause  set  up  in  the  plea,  and  to  which 
the  plea  attributes  snch  great  -force  and  effect 
in  this  case,  it  would  seem  that  all  the  facts 
and  circumstances  as  they  existed  when  the  will 
was  made  may  be  assumed  to  be  most  unfavor- 
able to  the  defendants'  contention.  Likewise, 
as  stated  above,  the  order  of  the  clauses  in  the 
will  must  be  deemed  to  be  that  which  is  less  fa- 
vorable to  the  defendants'  claim. 

The  case  on  this  plea,  like  large  numbers  of 
ca.ses  on  pleas  and  demurrers,  may  be  purely  an 
academic  case.  It  may  be  that,  if  this  whole 
will  had  been  submitted  to  the  court,  and  all  the 
facts  and  circumstances  exhibited  which  sur- 
rounded the  testator  when  he  made  it,  a  different 
construction  would  be  placed  upon  the  clause 
which  the  defendants  set  up  in  their  plea  from 
that  which  now  should  be  put  thereon.  My 
strong  impression,  as  the  case  stands  before  me, 
is  that  the  complainants'  contention  is  correct, 
and  that  the  danse  which  the  plea  sets  up  in  bar 
of  partition  is  a  mere  nugatory  direction,  un- 
dertaking to  impose  a  limitation  upon  the  abso- 
lute ownership  of  property  which  is  repugnant 
to  this  devise  in  fee.  Inasmuch,  however,  as 
this  case  may  come  before  this  court  again,  in 
such  a  way  as  to  require  a  construction  of  the 
clause  in  question,  when  the  court  will  be  in 
possession  of  the  whole  wiU,  and  all  the  evidence 
competent  to  aid  in  the  construction  thereof,  I 
follow  a  safe  general  rule  in  refraining  from  de- 
ciding a  point  like  the  one  under  consideration 
if  the  case  may  properly  be  decided  upon  other 
grounds. 

3.  Assuming  that  the  construction  of  the 
clause  set  up  in  the  plea  insisted  upon  by  coun- 
sel for  the  defendants  is  correct,  it  must  be  ob- 
served that  that  clause  does  not  in  terms  prohib- 
it the  actual  partition  of  the  property.  'Xhe  di- 
rection is  that  "the  homestead  property  be  not 
sold  so  long,"  etc.  This  bill  is  not  necessarily 
filed  to  procure  a  sale  of  the  homestead  farm, 
although  an  alternative  prayer  for  such  sale  is 
made  in  the  form  common  to  partition  bills. 
The  bill  prays,  first,  "that  a  fair  partition  and 
division"  of  the  land  be  made  "if  the  same  be 
practicable  and  consistent  with  the  rights  of  all 
the  parties  interested  therein  among"  the  five 
owners.  Whether  or  not  this  restraint  upon  the 
sale  of  the  land,  if  legally  effective,  necessarily 
includes  restraint  upon  actual  partition,  was  a 
matter  not  suggested  or  in  any  way  argued. 
For  the  same  reasons  indicated  above,  growing 
out  of  the  meager  exhibition  of  the  facts  ordi- 
narily necessary  for  the  construction  of  a  will 
like  this,  and  for  the  further  reason  that  the 
point  was  not  argued,  I  pass  the  same  without 
consideration. 

4.  Again,  assuming  that  the  construction  con- 
tended for  by  counsd  for  the  defendants  is  cor- 
rect, I  feel  constrained  to  sustain  the  contention 
on  behalf  of  the  complainant  that,  at  most,  the 
sale  of  the  farm  is  restrained  only  so  long  as 
all  the  testator's  daughters  require  or  need  the 
same  for  a  home.  The  plea  merely  alleges  that 
the  defendants,  who  are  only  three  daughters, 
"require  and  need"  this  homestead  property  "for 
a  home."  Referring  to  the  familiar  rule  that 
this  will,  of  which  we  have  only  two  portions, 
severed  from  their  context,  and  not  exhibited  in 
their  relation  to  each  other  in  the  will,  must  be 
construed  in  the  light  of  the  facts  and  circum- 
stances and  conditions  which  existed  within  the 
purview  of  the  testator  when  he  made  this  will, 
about  which  facts,  circumstances,  and  conditions 
we  are  informed  very  littie  in  these  pleadings, 
we  find  that  when  the  will  was  made  the  tMta- 


tor's  wife  was  living,  as  wdl  aa  these  five  daugh- 
ters. Where  they  were  living,  and  whether  they 
were  living  together,  we  do  not  know.  The  tes- 
tator provides,  or  undertakes  to  provide,  that 
while  his  wife  and  his  five  daughters  are  to 
take  this  homestead  farm  as  tenants  in  common 
in  fee,  and  expressly  recognizes  that  they  are  to 
have  full  power  to  sell  and  convey  the  same, 
nevertheless  they  shall  not  sell  the  farm  so  long 
as  his  wife  or  his  daughters  require  or  need  the 
same  for  a  home.  Here  is  a  perfectly  clear  al- 
ternative. The  grammatical  and  common  sense 
interpretation  of  this  intended  direction  puts 
the  widow  in  a  class  by  herself,  and  the  five 
daughters  in  a  class  by  themselves.  If  the 
daughters  were  living  with  their  parents  on  this 
homestead  farm,  the  first  idea  of  the  testator 
would  naturally  be  to  preserve  the  homestead 
farm  for  his  wife  for  a  home  if  she  so  desired, 
aud  after  that,  probably  after  her  decease,  ia 
case  all  the  daughters  continued  to  live  together 
on  the  farm,  then  to  continue  the  prohibition  up- 
on sale.  The  argument  on  behalf  of  the  defend- 
ants, I  think,  ia  infected  by  the  vice  of  assuming 
that  we  must  construe  the  clause  as  if  after  th« 
word  "daughters"  there  must  be  supplied  by  im- 
plication the  phrase  "or  any  one  of  tnem."  The 
testator  must  have  foreseen  that  the  marriage 
of  his  daughters  and  the  birth  to  them  of  chil- 
dren would  necessarily  modify  the  conditions  o( 
his  family  as  they  existed  when  he  was  making 
his  will.  For  all  the  daughters  to  live  continu- 
ously together  for  an  indefinite  period  after  the 
testator's  decease  might  be  utterly  impracticable. 
Provisions  like  the  one  under  consideration, 
whether  lawful  and  capable  of  enforcement  or 
not,  very  generally  have  in  view  the  use  of  a  tes- 
tator's home  as  a  residence  for  his  family  while 
they  see  fit  to  remai-i  toppther. 

My  conclusion  is  that,  if  the 'clause  of  the  wiU 
set  up  in  the  plea  is  to  be  construed  in  all  re- 
spects in  accordance  with  the  argument  on  be- 
half of  the  defendants,  the  plea  is  bad,  because 
it  merely  alleges  that  three  out  of  tiiese  five 
daughters  "require  and  need  the  said  homestead 
property  •  •  •  for  a  home,"  and  therefore 
as  order  will  be  advised  overruling  the  plea. 

B.  B.  Hutchinson,  <jt  Trenton,  for  appel- 
lants. Cliarles  Mecum,  of  Salem,  for  appel- 
lees. 


PEE  CURIAM.  John  B.  Wain,  the  testa- 
tor, devised  his  homestead  farm,  consisting 
of  293  acres,  to  his  wife  and  five  daughters. 
His  wife  predeceased  him  In  October,  1885. 
At  the  time  of  the  death  of  the  testator,  Au- 
gust 13,  1896,  his  five  daughters  surrived  blmu 
The  complainants,  two  daughters  of  the  tes- 
tator, brought  their  suit  for  the  partition  of 
the  homestead  farm,  making  the  testator's 
three  remaining  daughters,  together  with  the 
husband  of  a  married  one,  defendants. 

The  defendants  filed  a  Joint  and  several 
plea  to  the  whole  bUl  and  set  up  aa  a  bar  to 
the  complainants'  suit  a  clause  in  the  testa- 
tor's will  which  reads: 

"I  do  order  and  direct  that  the  homestead 
property  be  not  sold  so  long  as  my  wife  or 
daughters  require  or  need  the  same  for  a  home." 

The  decree,  advised  by  the  learned  Vice 
Chancellor  oyerruUng  the  plea,  based  on  his 
construction  of  the  clause  of  the  will  above 
quoted,  Is  affirmed.  The  other  matters  dis- 
cussed by  the  Vice  Chancellor  in  his  concrlu- 
sions  hare  not  beea  considered,  and  are  not 
passed  upon. 
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CLINTON  AMUSBMBNT  &  IMPROVE- 
MENT CO.  T.  DBANOW  et  aL 
(Na  34.) 
(Coort  of  Erron  and  Appeiils  of  New  Jeraey. 
March  6,  1916.) 

1.  Appeal  and  Ebbob  «s9201(1)— Bxsebta- 
TioN  or  Gboduds  ot  Bevikw— Necessiiy  of 
Objections. 

A  judgment  will  not  be  reversed  becaase  of 
the  appointment  of  an  incompetent  stenogra- 
pher in  the  trial  court,  where  without  objection 
the  court  ccxisidered  and  decided  the  case  with- 
out the  aid  of  the  stenographer's  notes  and  set- 
tled a  state  of  the  case  to  which  no  objection 
had  been  taken. 

[Ed.  Not& — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  Si  1251-1256 ;  Dec.  Dig.  «=» 
201(1).] 

2.  CouBTS  ^s>169(5)  —  Infebiob  Coubts  — 
Claims  in  Excess  op  Jurisdiction. 

In  an  action  in  the  district  court  of  Jersey 
City,  a  i«cotipment  of  damages  in  the  sum  <MC 
$3,U00  was  protMrl^  disregarded  because  in  ex- 
cess of  the  court's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  422,  430-486;  Dec.  Dig.  «=>169(5).] 

8.  Lakdlobd  and  Tenant  «=3llO(l)— Abar- 

OONMSNT  OT  PBEIIISBS  BT  LESSEE. 

Where  the  lessee  of  an  airdrome  told  the 
lessor  that  he  was  going  to  remove  his  scenery 
and  that  he  was  through  with  the  place  and 
then  left  the  airdrome,  whereupon  the  lessor  re- 
sumed control  of  the  premises,  there  was  not  a 
surrender,  but  as  abandonment. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  SS  366,  368,  369,  371 ;  Dec. 
Dig.  «=»110(1).] 

Appeal  from  Supreme  Court 

Action  by  the  Cllnion  Amusement  &  Im- 
provement Company  against  Harry  Dranow 
and  another.  From  a  judgment  of  the  Su- 
preme Court  affirming  a  judgment  of  the  dis- 
trict court  of  Jersey  City,  defendants  api>eaL 
Affirmed. 

In  the  Supreme  Court  the  following  per 
curiam  was  filed: 

"Tbis  case  was  tried  in  the  Second  district 
court  of  Jersey  City  before  Judge  Blair  on  Oc- 
tober 9,  1914,  and  a  judgment  was  given  for  the 
idaintiE  and  against  the  defendants  for  the  sum 
of  $250.  The  suit  was  baaed  upon  a  prom- 
issory note  made  by  the  defendants  to  the  plain- 
tilE  and  payable  one  month  after  date  for  $250. 
There  was  a  notice  of  recoupment  for  damages 
for  $3,000.  The  facts  out  of  which  the  suit 
grew  were  as  follows :  An  agreement  was  made, 
dated  March  26,  1914.  between  the  plaintiff  and 
the  defendants,  whereby  plaintiff  agreed  to  turn 
over  to  defendants  the  management  and  opera- 
tion of  the  Bergen  Airdrcane  during  the  summer 
of  1014,  and  defendants  agreed  to  pay  $1,860. 
The  defendants  paid  the  first  installment  of  $260 
and  took  possession  of  the  airdrome  May  7, 
1914,  and  after  that  time  the  agreement  was 
modified  whereby  $500  was  deducted  from  the 
sum  to  be  paid  by  the  defendants,  and  the  de- 
fendants paid  all  but  $250,  and  for  the  balance 
of  $250  gave  this  note,  payable  August  11,  1014; 
that  prior  to  the  note  coming  due,  and  on  Au- 
gust 7,  1914,  the  plaintifE  is  alleged  to  have  tak- 
en peaceable  possession,  of  said  airdrome  and  all 
contents  and  placed  a  lock  on  the  door,  without 
the  consent  of  the  defendants.  The  record 
shows  that  the  plaintiff  company,  pursuant  to 
the  terms  of  the  agreement  entered  into  on 
March  26,  1914,  resumed  control  and  operation 
of  the  airdrome  on  August  12th,  and  did  open 


the  same  oa  AoguBt  18th.  It  also  shows  that 
Mr.  Leichter  told  Mr.  Hershenstein  and  Mr. 
Marshall  that  he  was  going  to  remove  all  of  the 
scenery  bdiMiging  to  the  Leichter  Amusement 
Company  and  that  he  "was  througii  with  the 
place.'  Leichter  then  left  the  airdrome.  With 
this  note  of  $260  a  chedc  for  $400  was  given, 
which  has  been  paid. 

[1,2]  "There  was  a  stenographer  appointed. 
It  was  alleged  that  she  was  incompetent  and 
therefore  the  court  should  roverse  on  that 
ground.  We  think  not  The  state  of  the  case 
shows  that  without  objection  on  the  part  of  the 
appellant  the  court  proceeded  to  consider  and 
decide  the  case  without  the  aid  of  the  stenogra- 
pher's notes,  and  has  settled  a  state  of  the  case 
to  which  no  objection  has  been  taken.  The  re- 
coupment was  properly  disregarded  because  it 
was  in  excess  of  the  jurisdiction  of  the  court" 

"The  facts  show  that  the  defendants  surren- 
dered the  premises.  The  objections  to  the  testi- 
mony of  Marshall  and  the  testimony  of  the  for- 
mer replevin  suit  and  testimony  as  to  quarrels 
are  all  immaterial.  A  finding  of  facts  was  made 
by  the  judge  which  supports  the  judgment  and 
there  is  ample  evidence  to  support  his  finding. 
The  judgment  wiU  be  affirmed." 

Clarence  Kelsey,  of  Jersey  City,'  for  appel- 
lants. Hershenstein  &  Finnerty,  of  Jersey 
City,  for  appellee. 

PER  CURIAM.  [3]  The  judgment  of  the 
Supreme  Court  will  be  afiBrmed  for  the  rea- 
sons stated  in  Its  per  curiam,  except  the 
statement  that  the  facts  showed  that  the  de- 
fendants surrendered  the  premises.  We  think 
the  facts  showed  that  the  premises  were  not 
surrendered,  but  were  abandoned,  and  that 
the  plaintiffs  thereupon  resumed  control  of 
them. 


ANDRE  T.  MERTENS  et  d. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

(Svnahus  ly  tke  Court.) 

1.  Tbiai,  «=3l65,  178— Nonsuit— DiBEOTiON 
OF  Vbbmct— Evidence. 

In  passing  upon  motions  to  nonsuit  and  for 
the  direction  of  a  verdict  the  court  cannot 
weigh  the  evidence,  but  must  take  as  true  all 
evidence  which  supports  the  view  of  the  party 
against  whom  the  motions  are  made,  and  must 
give  him  the  benefit  of  all  legitimate  inferences 
which  are  to  be  drawn  therefrom  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  373,  374,  401-403;  Dec.  Dig.  «=»165, 
178.] 

2.  Theatebs  and  Shows  ^=6  —  Defective 
Pbemises — Injubies  to  Patbons. 

The  proprietor  of  a  theater  conducted  for 
reward  or  profit,  to  which  the  general  public  are 
invited  to  attend  performances,  must  use  ordi- 
nary care  to  make  the  premises  as  reasonably 
safe  as  is  consistent  with  the  practical  operation 
of  the  theater,  and,  if  he  faiu  in  this  duty,  he 
may  be  held  liable  for  personal  injuries  occa- 
sioned thereby;  and  this  rule  applies  to  the 
proprietor  of  a  moving  picture  show. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  §  6 ;    Dec.  Dig.  «=>6.] 

8.  Theatebs  and  Shows  <@=96  — Injuhy  to 
Patbon  —  Negugence  of  Pbopbietob  — 
Question  fob  Jubt. 

When  the  evidence  tended  to  show  that  the 
proprietor  of  a  moving  picture  theater  assumed 
to  provide  lights  for  the  stairway  leading  to  the 
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balcony,'  and  ttiat'  he  fiiQed  to  provide  such 
light,  and  that  such  failure  resulted  is  the  fall 
and  injury  of  the  plaintiff,  one  of  his  patrons, 
the  question  of  the  proprietor's  negligence  waa 
for  the  jury,  and  not  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  I  6 ;   Dec.  Dig.  «=>&] 

4.  Theaters  and  Shows  ®3>6  — Injvbt  to 

PATEON— CONTMBTTTORT  NEQLIOENCB. 

It  is  not  contributory  negligence  as  a  mat- 
ter of  law  for  a  patron  of  a  moving  picture 
show  to  attempt  to  leave  before  the  exhibition  is 
finished. 

(Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  S  6 ;  Dec.  Dig.  «=96.] 

6.  Thkatebs  and  Shows  e=>6  — Injubt  to 
Patron— CoNTBiBTJTOBT  NEauasNOK. 

It  is  not  contributory  negligence  as  a  mat- 
ter of  law  for  a  patron  of  a  moving  picture 
show  to  descend  a  dark  and  unlighted  stairway 
leading  from  the  balcony;  it  appearing  that 
such  stairway  was  the  only  means  of  exit ;  that 
there  was  no  usher  there  to  whom  she  could 
Aaye  applied  to  make  a  light ;  that  she  had  used 
the  stairway  befwre,  when  it  was  lighted,  and 
thought  she  could  safely  descend ;  and  that  she 
took  hold  of  the  handrail  along  the  side  of  the 
stairway  and  proceeded  slowly  and  carefully. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  §  6 ;  Dec.  Dig.  «s96.] 

6.  Theaters  and  Shows  ®=36  —  Injttry  to 

PATBOK— CONTBIBTJTOBT     NBOUOENCB— Svi- 
DENCB. 

The  question  being  whether  a  patron  was 
guilty  of  contributory  negligence  in  descending 
an  unlighted  stairway  of  a  moving  picture 
theater,  it  is  competent  for  such  patron  to  show 
that  at  the  time  there  was  no  usher  present  to 
whom  she  could  apply  to  make  a  light. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  6 ;  Dec.  Dig.  <S=>6.] 

Appeal  from  Circuit  Court,  Hudson  County. 

Action  by  Cornelia  Andre,  by  her  next 
friend,  against  Frederick  Mortens  and  others. 
From  a  Judgment  for  plalntlH,  defendants  ap- 
peal.   Affirmed. 

Weller  &  Uchtensteln,  of  Hoboken,  for  ap- 
pellants. Alexander  Simpson,  of  Jersey  City, 
for  ai^ellee. 

TRENCHARD,  J.  In  this  action  the  plain- 
tiff recovered  a  verdict  for  Injuries  sustained 
in  falling  down  the  stairs  of  the  defendants' 
moving  picture  theater,  and  the  defendants 
below  appeal  from  the  Judgmmt  ent»ed  up- 
«i  the  verdict 

[1]  The  first  reason  relied  upon  for  a  re- 
versal is  the  denial  by  the  trial  Judge  of  mo- 
tions to  nonsuit  and  for  the  direction  of  a 
verdict  in  favor  of  the  defendants.  Both  mo- 
tions were  rested  upon  the  grounds :  (1)  That 
there  was  no  evidence  of  the  defendants'  neg- 
ligence ;  and  (2)  that  the  plaintiff  was  guilty 
ot  contributory  negligence.  We  are  of  the 
opinion  that  tiie  motions  were  prcHperly  de- 
nied, for  reasons  we  will  now  state. 

Of  course,  in  passing  upon  motions  to  non- 
suit and  for  the  direction  of  a  verdict,  the 
court  cannot  weigh  the  evidence,  but  must 
take  as  true  all  evidence  whldi  supports  the 
view  of  the  party  against  whom  the  motions 
are  made,  and  must  give  him  the  benefit  of  all 
legitimate  inferences  which  are  to  be  drawn 


therefrom  In  his  favor.  So  considered,  the 
evidence,  when  both  motions  were  made,  clear- 
ly left  it  open  to  the  Jury  to  find  the  follow- 
ing matters  of  fact  On  October  2T,  1914,  at 
8  p.  m.,  the  plalntiH,  a  girl  19  years  old,  went 
to  the  moving  picture  theater,  of  which  the 
defendants  were  the  proprietors,  and  paid  the 
admission  fee  of  16  cents  at  the  window  out- 
side. She  then  went  In,  passed  through  the 
lobby,  ascended  a  stairway  leading  to  the 
balcony,  took  a  seat,  and  there  remained  for 
one  hour  and  a  half.  Then,  having  seen  all 
she  cared  for,  and  wishing  to  depart  she  went 
to  the  head  of  the  stairway,  and,  finding  that 
the  stairway  was  unlighted  and  so  dark  that 
she  could  not  see,  paused  to  "feel"  her  way. 
Taking  a  hold  of  the  handrail  along  one  side 
of  the  stairway,  she  proceeded  slowly  and 
carefully  down  the  stairs.  When  she  reached 
a  turn  in  the  stairs  she  lost  her  footing  and 
fell  to  the  platform  below,  and  thereby  was 
Injured.  It  was  also  open  to  the  Jury  to  find 
certain  other  matters  of  tact  that  will  be 
stated  in  the  course  of  this  opinion. 

We  think  the  question  of  the  defendants' 
negligence  was  for  the  Jury. 

[2]  The  proprietor  of  a  theater  conducted 
for  reward  or  profit,  to  which  the  general 
public  are  invited  to  attend  performances, 
must  use  ordinary  care  to  make  the  premises 
as  reasonably  safe  as  is  consistent  wltb  the 
practical  <H)eratton  of  the  theater,  and.  If  be 
fails  in  this  duty,  be  may  be  held  liable  for 
personal  injuries  occasioned  thereby;  and 
this  rule  applies  to  the  proprietor  of  a  moving 
picture  show.  Owens  r.  Associated  Realties 
Corp.,  81  N.  J.  Iaw,  686,  80  Atl.  325 ;  Branch 
V.  Klatt,  165  Mich.  666.  131  N.  W.  107,  same 
case  after  retrial  173  Mich.  81,  138  N.  W. 
263;  Valentine  Co.  v.  Sloan,  63  Ind.  App.  69. 
101  N.  E.  102. 

[S]  Tested  by  that  rule.  It  will  be  seen  that 
In  the  case  at  bar  the  question  wbetber  the 
defendants  were  negligent  In  falling  to  pro- 
vide a  light  was  for  the  Jury;  for  the  evi- 
dence tended  to  show  that  the  d^endants  bad 
assumed  to  provide  lights  for  the  stairway, 
and  that  their  failure  to  provide  them  on  the 
occasion  of  the  plalntiOI's  exit  resulted  In  h&e 
Injury.  La  Brasca  v.  Hlnchman,  81  N.  J. 
Law,  367,  79  Atl.  886. 

[4]  Also  we  think  that  the  question  of  tbe 
contributory  negligence  of  the  plaintiff  was 
for  the  Jury.  It  is  said  that  she  was  clearly 
negligent  in  ascending  the  unlighted  stairs. 
She  was  not  hurt  In  ascending  tbe  stairs,  bat 
tbe  conclusive  answer  to  that  contention  Is 
that  It  Is  not  well  founded  in  fact  It  was 
open  to  the  Jury  to  find  that  when  aha  went 
up  tbe  stairs  she  was  able  to  see  by  means 
of  light  that  came  through  a  doorway  that 
was  then  open. 

It  is  next  argued  that  ibe  plalntUF  was 
negligent  as  a  matter  of  law  In  attempting 
to  leave  the  theater  befbre  the  show  was 
finished.    Not  sa    The  defendants  commonly 
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ezMblted  the  same  pictures  over  and  over 
again  on  the  same  evening,  and  It  was  quite 
usual  for  patrons  to  depart  at  any  time. 

[6]  It  Is  also  contended  that  she  was  guilty 
of  negligence  In  descending  the  stairway  in 
Its  dark  and  nnUghted  condition.  But  we 
think  It  did  not  conclusively  appear  that  she 
was  negligent.  It  wai^  open  to  the  jury  to  find 
from  the  evidence  that  such  stairway  was 
the  only  means  of  exit,  and  that  there  was 
no  usher  there  to  whom  she  could  have  ap- 
plied to  make  a  light.  She  bad  used  the 
stairway  before  when  it  was  lighted,  and 
thought  she  could  safely  descend.  She  took 
told  of  the  handrail  along  one  side  of  the 
stairway  and  proceeded  slowly  and  carefully. 
We  think,  therefore,  that  It  must  be  conceded 
that  fair-minded  men  might  honestly  conclude 
that  her  conduct  in  proceeding  as  she  did  was 
that  of  a  reasonably  prudent  person  under 
the  circumstances  existing  at  the  tim&  That 
being  so,  it  cannot  be  said  as  a  matter  of  law 
that  It  was  negligence  for  her  to  descend  the 
stairs.  Pesln  v,  Jugovich,  85  N.  J.  Law,  256, 
88  AU.  1101 ;  Kargman  v.  Carlo,  85  N.  J.  Law, 
632,  90  Atl.  292 ;  Branch  v.  Klatt,  165  Mich. 
666,  131  N.  W.  107 ;  Valentine  Co.  v.  Sloan, 
53  Ind.  App.  69,  101  N.  B.  102. 

[61  Lastly,  it  is  argued  that  the  trial  Judge 
erred  in  permitting  the  plalntUf  to  be  asked 
by  ber  counsel  whether,  as  she  went  to  the 
stairs,  there  was  any  usher  present  We 
think  that  was  not  erroneous.  One  of  the 
issues  was  whether  the  plalntifT  was  guilty  of 
contributory  negUgence  In  descending  the  un- 
llghted  stairs.  It  was  therefore  nmterial  for 
her  to  show  that,  when  she  did  so,  there  was 
no  usher  present  to  whom,  in  the  exercise  of 
reasonable  care,  she  should  have  applied  to 
make  a  light. 

These  conclusions  dispose  of  every  ques- 
tion argued. 

The  judgment  below  will  be  affirmed,  with 
costa. 


BEKNBTT  v.  PIATT  et  al. 

McCONNELL  et  aL  v.   SAME. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Mareh  6,  1916.) 

Appeai.   and   Ebbob   ®=>767(2)  —  Bbiefs  — 

Stbtkino  Oct. 

A  brief  for  appellants,  containing  reiter- 
ated aspersions  upon  the  character  of  eminent 
counsel  who  appeared  below  for  the  respond- 
ents, unwarranted  by  anything  in  the  case,  will 
be  suppressed,  and  not  preserved  with  the  print- 
ed record  of  the  case  and  the  respondent's  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8102;  Dec  Dig.  «=»767(2).] 

Appeai  from  Court  of  Chancery. 

Bills  by  Laura  Biggar  Bennett  and  by 
James  McConnell  and  Willis  Biggar  against 
James  Piatt,  executor  of  Henry  M.  Bennett, 
deceased,  and  others.  From  a  decree  for 
defendants  (99  Atl.  482),  plaintiffs  appeal. 
Affirmed. 


Charles  C.  Hendrick,  of  Atlantic  City,  for 
appellants.  Gilbert  Collins,  of  Jersey  City, 
for  appellees. 

PER  CURIAM.  The  decree  is  affirmed 
for  the  reasons  given  by  Vice  Chancellor 
Griffin.  We  regret  that  we  must  add  that 
the  brief  filed  in  this  court  by  counsel  for 
the  appellants  is  of  such  a  character  as  to 
deserve  severe  rebuke.  It  contains  reiterat- 
ed aspersions  upon  the  character  of  eminent 
counsel  who  appeared  below  for  the  respond- 
mts,  that  are  unwarranted  by  anything  In 
the  case.  We  appreciate  the  feeling  that 
probably  prompted  counsel  for  the  respond- 
ent In  this  court  to  pass  it  by,  but  we  can- 
not permit  a  brief  of  that  character  to  go 
unnoticed.  It  will  be  suppressed  and  not 
preserved  with  the  printed  record  of  the  case 
and  the  respondent's  brief. 


BURROUGH  V.  NEW  JERSEY  GAS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

(8i/ttalu*  hv  the  Court.) 

Evidence    €=>543(3)  —  Expebt    Bvidenoe[  — 
OonrpETENCT— Value  of  Pbopebty. 

A  witness'  general  or  special  knowledge  of 
real  estate  values  in  the  locality  does  not  quali- 
fy him  to  testify  to  the  diminution  in  value  of  a 
property  by  reason  of  the  destruction  of  shade 
trees  standing  In  the  highway  in  front  of  it 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  2337;   Dec  Dig.  <8P»543(8).] 

■  Appeal  from  Supreme  Court 

Action  by  Thomas  E.  Burrough  against  the 
New  Jersey  Gas  Company.  From  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Louis  H.  Miller,  of  Mlllville,  for  appellant 
E.  C.  Waddington,  of  Woodstowu,  for  ap- 
pellee. 

PABKEBt  J.  Plaintiff  claims  that  defend- 
ant negligently  constructed  and  maintained 
the  gas  pipes  and  connections  in  the  street  in 
front  of  plaintiff's  homestead  property,  and 
that  in  consequence  thereof  gas  escaped  and 
killed  plaintiff's  shade  trees  and  thereby  in- 
jured bis  property.  At  tbe  trial  witnesses 
were  called  to  give  expert  testimony  as  to  tbe 
diminution  in  value  of  tbe  property  by  tbe 
loss  of  tbe  trees.  It  was  objected  tiiat  they 
were  not  shown  to  be  pr<H»erly  qualified,  but 
the  trial  court  admitted  their  testimony  over 
objection  and  exceptimi,  and  this  action  is 
assigned  among  the  grounds  of  appeal. 

The  witness  Evans  testified  that  he  owned 
property  in  the  locality;  had  bought  property, 
but  never  sold,  nor  placed  a  mortgage  on 
property :  bad  placed  fire  Insurance  on  build- 
ings; was  a  farmer  and  director  of  an  in- 
surance company,  and,  as  fluch,  dealt  with 
values  of  real  estate  In  the  neighborhood, 
and  thought  be  knew  pretty  nigh  the  value  of 
all  the  properties  around  there ;  that  a  prop- 
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ertr  1b  worth  more  with  shade  trees  than 
without  He  was  then  allowed  to  testify, 
over  objection  and  exception,  to  the  reduc- 
tion In  money  value  of  plalntlfC's  premises  by 
the  loss  of  the  trees. 

The  witness  Kler  said  that  he  lived  ajid 
owned  pr<q;)erty  In  the  locality;  had  placed 
two  mortgages,  and  thought  he  knew  proper- 
ty values  there  pretty  well ;  had  lived  there 
23  years ;  his  business  was  farming  and  pork 
butchering;  knew  plaintiff's  place  and  the 
trees;  had  found  In  his  experience  that 
shade  trees  did  add  to  the  value  of  property 
(objection  and  exception) ;  and  then  testified, 
over  objection  for  nonqualification  and  ex- 
ception, to  the  diminution  In  value  by  los^i 
of  the  trees. 

The  test  by  which  the  trial  court  is  to  de- 
termine the  competency  of  a  witness  offered 
as  an  expert  to  give  expert  testimony  has 
been  laid  down  In  several  recent  cases  In 
this  court  The  rule  enunciated  In  EHvlns  v. 
Del.  &  Atl.  Telephone  Co.,  63  N.  J.  Law,  243, 
247,  43  AU.  903,  76  Am.  St  K^.  217,  dted  at 
the  trial,  that  the  witness  must  have  some 
special  knowledge  of  the  subject  has  been  re- 
iterated in  Pennsylvania,  etc,  B.  R.  Co.  y. 
Schwarz,  75  N.  J.  Law,  801,  70  Atl.  134  (dam- 
age to  real  estate  by  a  tunnel  200  feet  be- 
low the  surface) ;  Van  Ness  v.  Telephone  Co., 
78  N.  J.  Law,  Sll,  74  AU.  456  (shade  trees); 
and  Crosby  v.  East  Orange,  84  N.  J.  Law,  708, 
87  Atl.  341  (drying  up  of  a  well).  In  each  of 
these  cases,  as  In  the  Supreme  Court  case  of 
Pennsylvania  R.  R.  v.  Root  53  N.  J.  Law,  253, 
21  Atl.  285,  the  witnesses  had  general  knowl- 
edge of  real  estate  values,  but,  as  we  said  In 
the  Van  Ness  Case,  special  knowledge  of  the 
value  of  real  estate  in  a  given  locality  does 
not  imply  ability  to  estimate  the  value  of  or- 
namental or  shade  trees.  78  N.  J.  Law,  613, 
74  Atl.  456.  It  is  obvious  from  a  reading  of 
the  preliminary  testimony  of  the  two  wit- 
nesses that  neither  testifleJ  to  anything  that 
would  justify  the  court  in  a  finding  that  he 
had  any  special  knowledge  of  the  monetary 
value  of  shade  trees  as  an  adjunct  to  a  resi- 
dential proi>erty  In  that  locality.  It  was 
therefore  error  to  permit  them  to  testify  as 
experts  on  tills  subject,  and  for  this  error 
there  must  be  a  reversaL 


SOHWABTZMAN  v.  ORBVELING. 

(Court  of  Chancery  of  New  Jersey.     Jan.  18, 
1916.) 

{Syttaliu  hy  the  Court.) 

1.  Evidence  «=s>441(8)—Fba.uds,  Statute  os 
€=>113(3)— Pabol  Evidence— Wkitten  Con- 

TBACT. 

On  a  bin  for  the  specific  performance  of  a 
eontract  to  sell  "the  store  property,  owned  by 
me.  No.  224  South  Broad  St.,  Trenton,  N.  J.,"^' 
evidence  of  a  contemporaneous  verbal  agreement 
or  understanding  between  the  parties  that  the 
land  to  be  conveyed  was  to  include  more  than  the 
store  property  and  messuage,  held  to  b«  inadmis- 


sible as  varying  tlie  terms  of  the  written  agree- 
ment  and  contravening  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1780,  2032;  Dec.  Dig.  <S=3441(^; 
Fraads,  Statute  of.  Cent  Dig.  i  241 ;  Dec.  Dig. 
<S=>113(3),J 

2.  RSFOBKATIOIT  OT  iRaTBUUENTS  «=>47— Coir- 
TRACT  FOK  SAJJI  OS  LAND  —  SFEOITIC  PER- 
FOBUANCE  AITEB  REFOBILATION. 

A  written  contract  for  the  sale  of  land  can- 
not be  reformed  so  as  to  include  the  terms  of  a 
contemporaneous  verbal  agreement  for  the  pur- 
pose of  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §i  195-198;  Dec. 
Dig.  <8=»47.1 

Bill  for  specific  performance  by  Abraham 
Schwartzman  against  Anna  M.  B.  Crevellng. 
BUI  dismissed. 

John  P.  Klrkpatrlck,  of  New  Brunswick, 
for  complainant.  Aaron  V.  Dawes,  of  Hlghts- 
town,  for  defendant 

BAGKES,  V.  O.  The  defendant  is  the  own- 
er of  a  store  and  premises  No.  224  South 
Broad  Street  Trenton,  fronting  on  the  street 
18  feet  and  2  inches  and  extending  eastward- 
ly  181  feet  2  inches  to  Conovers  alley.  The 
store  lot  is  fence  Inclosed  to  the  depth  of 
100  feet  and  has  been  occupied  by  the  com- 
plainant as  tenant  for  11  years  past  while 
the  remaining  and  rear  portion  of  the  land 
is  inclosed  with  adjoining  properties  and  to- 
gether have  been  used  for  upwards  of  60 
years  as  a  lively  stable  and  yard,  with  en- 
trance on  Market  street,  a  cross  street  tliree 
doors  south  of  the  defendant's  premises.  M?be 
stables  extend  from  Market  street  across 
the  defendant's  lot  and  form  the  fence  line. 
The  complainant  claims  to  have  pnrcliased 
from  the  defendant  the  whole  of  her  proper- 
ty from  Broad  street  through  to  Conovers 
alley,  under  an  agreement  as  foUows: 
"No.  31  Glenwood  Avenue, 
"Jersey  City,  N.  J.,    May  20, 1912. 

"Dear  Mr.  Schwartzman:  I  hereby  agree  to 
sell  you  the  store  property,  owned  by  me.  No. 
224  South  Broad  St,  Trenton,  N.  J.  for  $6,000, 
whenever  it  is  convenient  for  you  to  purchase  it 
during  the  term  of  your  lease.  In  case  of  my 
death,  I  direct  this  agreement  to  be  carried  out 
as  stated  by  me.  Anna  M.  E.  Creveling." 

During  the  term  of  Itis  lease,  the  com- 
plainant accepted  the  offer,  paid  down  flOO, 
and  received  the  following  aclmowledgment: 
"Trenton,  N.  J.,  May  15,  1913. 

"TUs  is  to  certify  that  I  have  to<lay  received 
$100  on  deposit  from  A.  Schwartsman,  pending 
the  sale  of  property  224  S.  Broad  St,  'Trenton, 
N.  J.,  for  $5,000,  the  balance  of  $4,900  to  be 

Said  when  the  deed  is  delivered  on  or  before 
nly  1st  1913.  Anna  M.  E.  CreveiiuK. 

"No.  31  Glenwood  Ave.,  Jersey  City,  N.  J.'*^ 

In  due  time  the  complainant  tendered  the 
balance  of  the  purchase  money  and  demand- 
ed a  deed  for  the  entire  lot  which  the  de- 
fendant refused  to  execute  because  the  de- 
scription included  the  rear  portion  of  the 
lot  and  embraced  more  land,  as  she  contends, 
than  she  agreed  to  sell. 
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[1]  n>e  eomplainant  can  bave  a  decree  to 
the  extent  be  eeeks,  only  If  his  right  to  the 
property  can  be  found  in  the  abore  docu- 
ments. The  contract,  as  reduced  to  writing, 
Is  simple  and  explicit  tn  terms,  and  definite 
as  to  the  subject  of  sale.  By  It  the  defend- 
ant agreed  to  sell  "the  store  property,  owned 
by  me,  Na  224  South  Broad  St,  Trenton,  N. 
3."  and  no  more.  In  the  light  of  admissible 
extrinsic  evidence,  no  difficulty  is  experienced 
In  Identifying  what  was  sold  and  In  fixing 
the  dimensions.  The  street  number  locates 
the  property  and  the  store  building  and  the 
curtilage  of  100  feet  delimit  the  boundaries. 
ThQ  complainant  occupied  these  premises  un- 
der three  consecutive  leases,  therein  describ- 
ed as  a  "certain  store  and  dwelling"  known 
by  the  aforesaid  number.  The  stable  lot 
never  formed  a  part  of  his  demise  and  the 
agreement  Itself,  In  limiting  the  period  to 
the  term  of  his  lease,  during  which  the  com- 
plainant should  have  the  right  to  purchase, 
implies  that  the  leased  premises  only  were 
Involved.  The  description  of  the  property, 
as  employed  by  the  iMities  in  recording  their 
bargain,  coincides  with  the  description  of 
the  store  and.  messuage  occupied  by  the  com- 
plainant, and  is  Inapplicable  to  any  other 
lands.  The  pertinent  rule  of  construction  is 
that  whl(A  has  been  frequently  applied  ia 
construing  devises;  as  for  Illustration:  The 
devise  of  "my  house  No.  160  Kose  street" 
was  held  to  pass  all  of  the  testator's  land 
adjacent  to  the  honse  that  had  been  used  in 
connection  with  the  house,  either  for  the 
purposes  of  a  residence  or  business.  Lanning 
V.  Sisters  of  St.  Francis,  35  N.  J.  Bq.  392. 
By  a  devise  "of  the  house  and  lot  in  which 
I  now  reside"  it  was  held  that  the  devisee 
took  only  the  lot  which  the  testator,  prior 
to  the  date  of  his  will,  bad  separated  from 
his  adjacent  lands  and  tndosed  by  fences. 
PhUllpsbur^  V.  Bruch's  Executor,  37  N.  J. 
Eq.  482 ;  Crosson  v.  Carr,  70  N.  J.  Law,  393, 
57  AU.  158. 

[2]  The  complainant  does  not  deny  the  gen- 
eral application  of  the  rule,  but  contends 
that  it  should  not  be  here  adopted  because  at 
the  time  of  the  agreement  the  defendant 
represented  to  blm  that  she  was  selling  all 
of  the  land  to  which  she  had  title,  from 
Broad  street  to  Conovers  alley,  and  that  that 
was  what  he  understood  he  was  buying.  I 
am  inclined  to  believe  him;  his  evidence  Is 
corroborated  by  an  apparently  disinterested 
witness,  and  although  denied  by  the  defend- 
ant, hesitatingly.  Is  tn  a  measure  sustained 
by  her  protest  against  the  complainant  build- 
ing on  the  rear  of  the  lot  because  it  would 
Interfere  with  light  and  air  of  adjoining  own- 
ers, and  her  remark  at  the  time  that  had 
she  known  of  his  Intention  to  do  so  she  would 
not  have  sold  him  the  property.  The  testi- 
mony was  admitted  at  the  trial,  under  ob- 
jections, but,  upon  examination,  I  am  per- 
suaded that  it  is  Incompetent.  Evidence  of 
declarations  of  the  defendant's  Intention  as 
to  what  she  meant  to  sell  cannot  be  enter- 
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tained  without  violating  a  fundamental  prin- 
ciple of  the  law  of  evidence. 

"It  is  sometimes  said  that  this  sort  of  evi- 
dence Is  admitted  only  when  there  is  a  latent 
ambiguity.  The  use  of  the  expression  latent  am- 
biguity, in  this  connection,  has  given  rise  to 
some  confusion  in  the  cases.  The  ofiSce  of  such 
testimony  is  that  of  interpretation  merely,  to 
ascertain  the  sense  in  which  words  have  been 
used  by  the  testator.  Where  in  a  deed,  will  or 
written  contract,  general  words  of  indefinite  sig- 
nification are  used,  and  there  is  nothing  on  the 
face  of  the  instrument  to  qualify  them,  or  limit 
and  apply  them  to  a  particular  subject-matter. 
evidence  of  extrinsic  circumstancea— matters  or 
fact  a*  iistinguiahed  from  mere  declaratiom  of 
intention — ia  admissible  for  the  purpose  of  ascer- 
taining In  what  sense  such  indefinite  language 
was  used.  The  effect  of  such  evidence  is  not  to 
vary  the  language  employed,  but  merely  to  ex- 
plain the  sense  in  which  the  writer  understood 
It."  Qriscom  v.  Evens,  40  N.  J.  Law,  402.  28 
Am.  Rep.  251. 

In  that  case  Mr.  Justice  Depue  reviews  the 
cases  in  this  state,  and  supports  the  text  by 
numerous  authorities.  In  Naughton  v.  El- 
liott, G8  N.  J.  Eq.  259,  59  AU.  869,  upon  a  biU 
for  the  specific  performance  of  a  contract, 
the  question  arose  as  to  the  quantity  of 
land  intended  to  be  conveyed  under  a  de- 
scription of  "my  lot  corner  of  Ocean  avenue 
and  New  street."  The  defendant  Introduced  a 
conversation  with  the  complainant  tending  to 
show  that  the  complainant  knew  that  the 
disputed  piece  of  land  In  the  rear  of  the  lot 
was  not  Included  In  the  bargain,  but  Vice 
Chancellor  Emery  rejected  it  as  inadmissible 
on  the  ground  that  It  varied  the  deed.. 

The  admission  of  the  evidence  would  also 
violate  the  statute  of  frauds,  which  requires 
contracts  for  the  sale  of  land  to  be  evidenced 
in  writing.  By  the  written  contract,  the  de- 
fendant sold,  as  we  hare  seen,  the  store  and 
curtilage— a  lot  100  feet  in  depth.  By  testi- 
mony, it  ia  attempted  to  be  shown  that  she 
verbally  agreed  to  sell  more,  viz.,  the  adjoin- 
ing land  of  81  feet  to  Conovers  alley.  This 
obviously  cannot  be  read  into  the  written 
memorandum,  or  be  used  to  supplement  it  * 

"The  policy  of  the  statute  is  to  exclude  testi- 
mony of  that  uncertain  character  with  respect  to 
transactions  within  its  provisions.  It  therefore 
requires  the  substantive  parts  of  the  contract  to 
appear  in  the  writing.  'To  admit  parol  evidence 
of  any  of  the  terms  of  the  contract  with  respect 
to  which  the  memorandum  is  silent,  would  open 
the  door  to  the  very  mischief  the  statute  was 
intended  to  suppress."  Johnson  &  Miller  v. 
Buck,  35  N.  J.  Law,  338,  10  Am.  Kep.  243; 
Schenck  v.  Spring  Lane  Beach  Imp.  Co.,  47  N. 
J.  Eq.,  44,  19  Atl.  881;  Nibert  v.  Baghurst  47 
N.  J.  Eq.  201,  20  AU.  252 ;  Bowers  v.  Qlucks- 
man,  68  N.  J.  Law,  146,  52  AtL  218. 

The  written  contract  cannot  even  be  re- 
formed so  as  to  include  the  terms  of  the 
verbal  agreement,  for  the  purpose  of  specific 
performance.  Wlrta  v.  Guthrie,  81  N.  J.  Bq. 
271,  87  Aa  134;  Vogt  v.  MulUn,  82  N.  J. 
Eq.  452,  89  Ati.  533;  Davlmoe  v.  Green,  83 
N.  J.  Eq.  596,  92  AU.  96. 

The  complainant.  If  he  so  elects,  may 
amend  his  bill  by  correcting  the  description 
of  the  land  by  reducing  it  to  a  lot  100  feet 
in  depth.    He  m^y  then  have  a  decree,  but 
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wltboat  costs;  and,  upon  failure  to  do  bo 
within  20  days,  tbe  blU  will  be  dismissed, 
wltb  costs. 


SMITH   V.    BEDELL   BROS.      (No.   71.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  14,  1915.) 

1.  COBPORATIONS    i8=>308(ll)— Employ*— Ao- 
cotJNTiNQ — Evidence. 

In  a  suit  for  accounting  by  an  employe  of 
a  corporation  who  was  entitled  to  a  percentage 
of  the  profits,  eTldence  held  to  sustain  tbe  mas- 
ter's rejwrt 

[Ed.  Note.— For  otber  cases,  see  Corporations, 
Cent.  Dig.  ${  1347,  1848,  1349;  Dec.  Dig.  *=> 
308(11).] 

2.  COBFOKATIONS    <Ss>308(6)— Officebs— Sai.- 

ABT. 

The  principal  shareholders  of  a  corpora- 
tion of  which  complainant  became  the  manager 
held  the  offices  of  secretary  and  treasurer,  and 
each  drew  a  salary  of  $12,O0O.  It  was  agreed 
that  plaintiff  should  share  in  the  net  profits. 
Thereafter  the  treasurer  resigned.  Held  that, 
unless  it  was  shown  that  the  original  agree- 
ment was  to  deduct  f24,000  per  year  in  any 
event,  complainant,  until  the  corporation  had 
acted,  was  entitled  to  have  the  salary  of  the 
inc<Hnin^  treasurer  computed  on  a  basis  of  what 
his  services  were  reasonably  worth. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  §§  1341,  1342;   Dec.  Dig.  <S=9308(G).] 

3.  CoBPORATiONS   «=>308(6)— Ofiicebs— Pow- 

KBS  OF. 

Where  complainant  was  to  receive  a  per- 
centage of  the  net  profits  of  a  corporation,  a 
principal  stockholder  and  officer  of  the  corpora- 
tion could  not  as  against  complainant,  without 
any  corporate  action,  charge  items  against  the 
corporation  (Which  should  be  deducted  from  the 
net  profits. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  1341,  1342;  Dec.  Dig.  <g=s308(6).] 

Appeal  from  Court  of  Chancery. 

Bill  Jlor  accounting  by  Clifford  W.  Smith 
against  Bedell  Brothers,  a  corporation  which 
was  referred  to  a  master.  From  a  decree 
OTerrullng  exceptions  to  his  report,  deiendaut 
appeals.    Affirmed. 

The  following  is  tbe  opinion  of  Vice  Chan- 
cellor Stevens: 

This  case  comes  up  on  exceptions  to  the  mas- 
ter's report;   the  bill  being  for  an  account. 

[I]  The  complainant  was  manager  of  the 
Newark  store.  He  was  to  receive  a  salary  of 
$2,860*  per  annum,  and  in  addition  10  per  cent 
of  the  net  profits.  By  the  agi*eement  made 
with  complainant  in  1906,  when  the  company 
began  business,  it  was  agreed  that  Alfred  and 
Walter  Bedell,  the  owners  of  the  company's 
stock,  were  each  to  receive  a  salary  of  $12,000 
per  annum.  I  have  requested  counsel  to  exam- 
ine the  minutes  of  the  company  to  ascertain 
whether  these  salaries  were  fixed  by  a  resolu- 
tion. He  informs  me  that  no  resolution  on  the 
subject  can  be  found.  It  therefore  does  not  ex- 
pressly appear  whether  these  salaries  were  at- 
tached to  the  office  of  president  and  treasurer. 
or  whether  they  were  arbitrary  sums  awarded 
to  the  owners  of  the  business  under  the  name 
of  salary,  for  the  purpose  of  determining  com- 
plainanrs  compensation.  Being  the  only  stock- 
holders, they  would  have  been  entitled  to  the 
profits  under  any  name.  That  the  salaries 
were  personal  to  the  owners  is  fairly  to  be  in- 
ferred from  the  way  in  which  the  business  was 
managed.  This  is  what  W.  E.  Bedell  says  in 
reference  to  his  brother  Alfred's  work:    "Q.  As 


a  matter  of  fact,  did  your  brother  do  considera- 
ble work  in  connection  with  the  Newark  store? 
A.  Very  little.  Q.  Very  little  work?  A.  Yes, 
sir.  Q.  Did  you  do  the  same  amount  of  woik 
in  connection  with  the  Newark  store  as  you  did 
previously?  A.  I  did  extra  work.  Q.  xou  did 
nis  very  little  extra  work.  Is  that  it?  A. 
That  is  right" 

The  minutes  show  that  when  Alfred  retired 
from  the  business  on  August  15,  1912,  W.  K 
Bedell  was,  by  resolution,  appointed  treasurer 
in  his  place;  bat  they  do  not  show  that  the 
corporation  took  any  action  in  reference  to  his 
salary.  Mr.  Bedell  said  in  his  evidence  that 
they  showed  that  he  was  to  receive  his  brother's 
salary,  but  it  is  conceded  that  he  is  mistaken. 

As  the  evidence  stands,  it  would  seem  that 
the  money  value  of  tbe  services  rendered  did 
not  exceed  $1,000  per  annum.  There  is  a, con- 
flict between  the  evidence  of  Mr.  Smith  and  Mr. 
BedeU.  Mr.  Smith  says  that  after  Alfred  left 
he  did  most  of  the  work  Alfred  had  been  doing, 
and  that  he  knew  nothing  about  Mr.  W.  E.  Be- 
dell's intention  to  keep  on  charging  the  $12,000 
as  an  expense  until  after  he  left  defendant's  em- 
ploy. On  the  other  hand,  W.  E.  Bedell  says 
that  complainant's  work  was  not  increased,  and 
that  he  knew,  or  had  the  means  of  knowing 
that  be  (W.  E.  BedeU)  was  going  to  draw  his 
brother's  salary.  The  burden  of  proof  is  on 
the  defendant,  and  I  do  not  think  it  has  sus- 
tained it 

[2]  The  question  raised  by  the  first  excei>tioB 
is  whether,  in  computing  complainant's  share 
of  the  net  profits,  $24,000  should  be  deducted 
from  the  gross  earnings,  or  only  $12,000.  Smith 
says  that  the  original  agreement  (made,  as  I 
Bav«  said,  in  1906^  was,  "I  was  to  receive  a 
compensation  of  $5o  per  week,  and  in  addition 
lO  per  cent  of  the  net  profits.'  The  two  broth- 
ers "were  each  to  draw  $12,000  a  year  salary." 
Mr.  W.  E.  Bedell's  testimony  is  only  that  Al- 
fred was  to  draw  $12,000  per  annum  as  treas- 
urer. He  does  not  state  the  original  agreement 
otherwise  than  as  Mr.  Smith  states  it.  We 
have,  then,  these  facts:  EHrat,  an  agreement 
for  a  percentage  of  net  profits.  Then,  an  un- 
derstanding, had  at  the  same  time,  that  the  two 
Bedells  should  receive  $12,000  each  for  their 
services  as  president  and  treasurer.  Then,  a 
retirement  of  A.  M.  Bedell  and  an  election  of 
W.  E.  BedeU  to  the  treasurer's  office,  no  sal- 
ary being  fixed.  Then,  the  fact  that  the  value 
of  the  service  to  be  performed  did  not  exceed 
a  smaU  fractional  part  of  $12,000.  And  then. 
the  further  fact  that  for  the  six  months'  period 
over  which  the  account  extends  W.  E.  Bedell 
drew  his  brother's  salary  without  any  corporate 
action  giving  it  to  him.  Under  these  circum- 
stances, it  would  seem  that,,  even  if  we  con- 
cede that  the  corporation  could  give  the  treas- 
urer (as  against  Mr.  Smith's  contract  right  to 
have  net  profits)  any  sum  it  pleased,  in  excess 
of  what  his  services  were  fairly  worth,  the  ac- 
tion must  at  least  have  been  that  of  the  cor- 
poration, and  not  that  of  W.  E.  Bedell,  indi- 
vidnaUy,  even  though  he  had  the  controlUnr 
interest  Unless  it  be  shown  that  the  original 
agreement  was  to  deduct  $24,000  in  any  event, 
then,  when  Alfred  withdrew,  his  salary  stop- 
ped. Until  the  company  othervrise  ordered,  the 
incoming  treasurer  could  only,  as  against  com- 
plainant be  entitled  to  receive  what  bis  serv- 
ices were  reasonably  worth. 

[3]  Tlie  second  exception  relates  to  the  inclu- 
sion of  buyers'  salaries  in  the  statement  show- 
ing net  earnings.  The  Bedells  had  a  busimeBS 
in  New  York  controUed  by  another  corpora- 
tion. They  employed  buyers  therein,  who  were 
paid  by  that  corporation,  and,  up  to  the  last 
half  of  complainant's  connection  with  defend- 
ant, by  that  corporation  only.  These  buyers 
bought  also  for  the  Newark  store,  which  had 
in  addition  a  buyer  of  its  own.  Up  to  the  time 
of  the  last  accounting— that  is,  for  a  period  of 
seven  years — no  part  of  the  New  York  buyers* 
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salaries  had  been  put  into  tbe  account  After 
the  complainant  resigned,  the  statement  render- 
ed contained,  67  direction  of  W.  B.  Bedell,  a 
charge  of  one-quarter  of  these  salaries.  The 
evidence  shows  that  in  computing  net  protits 
there  were  arbitrary  assumptionB  made  on  both 
sides  of  the  account;  there  had  been  "an  es- 
tablished metliod  of  accounting  for  net  profits." 
Mr.  W.  £].  Bedell  says  that,  from  the  time  com- 
plainant entered  defendant's  employ  until  the 
time  he  severed  his  connection  with  it,  there 
was  no  cliange  made  in  regard  to  any  exist- 
ing arrangement.  Now,  as  the  Newark  store  re- 
ceived a  benefit  from  the  services  rendered  by 
the  employes  of  the  New  York  store,  it  would 
have  been  quite  proper  for  the  defendant  com- 
pany to  have  agreed  to  pay  the  New  York  con- 
cern what  their  buyers  services  were  worth. 
But  they  had  not  done  so ;  and  I  do  not  think 
it  was  competent  for  Mr.  Bedell  alone,  withoat 
corporate  action  previously  taken,  to  direct  Us 
bookkeeper  to  charge  one-quarter  of  the  salaries 
that  had,  up  to  that  time,  been  paid  by  the  New 
York  store. 

The  third  exception  is  without  merit.  The 
defendant,  accormng  to  the  evidence,  had  re- 
quested complainant  to  do  some  extra  work  in 
ueir  Brooklyn  store  and  had  made  a  payment 
to  him  for  this  work.  It  was  extra  compen- 
sation for  extra  work  Aoat  elsewhere  and  has 
no  place  in  this  account. 

Conlt  &  Smith,  of  Newark,  tor  appellant 
Jacob  Lu  Newman,  ot  Newark,  for  reevondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  In  the 
opinion  filed  in  tbe  conrt  below  by  Vice 
ClianceUor  Stevens. 


SEIBSL  et  aL  t.  MILLS  et  aL 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

May  7.  1915.) 

1.  Covenants   flsslZJ— Actions— Bvidenob— 

StJFFIOIENCT. 

Evidence  held  insufficient  to  establish  a 
neighborhood  settlement  imposing  restrictions  on 
the  use  of  lots  in  a  sub<Uvislon  which  would 
preclude  future  owners  from  erecting  separate 
residraices  on  two  single  lots  owned  by  them. 

[Eld.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  g  224 ;   Dec.  Dig.  «=122.] 

2.  Covenants  cs=>79(1)  —  Restbictive  Cove- 
nants—E)nforcement. 

A  grantee  of  land  is  not,  because  the  gran- 
tor in  subsequent  conveyances  inserted  restric- 
tive covenants,  entitled  to  the  beneSt  of  such 
restrictions. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  {{  78-80,  82 ;  Dec.  Dig.  «=»79(1).] 

Appeal  from  Court  of  Chancery. 

BUI  by  Franklin  B.  Seldel  and  others 
against  Robert  D.  Mills  and  others.  From 
a  decree  for  defendants,  complainants  ap- 
peaL    Affirmed. 

The  snlt  is  to  enjoin  the  erection  of  more 
than  one  house  on  two  lots  of  land  adjacent 
to  each  other,  each  lot  being  25  by  100 
feet.  Heard  on  bill,  answer,  replication,  and 
proofs  taken  In  open  court. 

The  following  Is  the  opinion  of  Stevenson, 
V.  C: 

Tbe  complainant  owns  and  resides  in  a  two- 
famUy  house  erected  upon  a  plot  33  feet  and  4 
inches  wide  by  100  feet  deep.     The  defendant 


Robert  D.  Mills  was  threatening  to  erect  two 
separate  houses  on  his  adjacent  two  lots,  one  of 
which  later  was  conveyed  to  the  defendant  Pau- 
line R.  Hovey.  The  theory  of  the  bill  is  that 
a  large  tract  of  land,  embracing  the  lots  of  the 
complainants  and  defendants,  was  originally  laid 
out  and  mapped,  and  a  "neighborhood  settle^ 
ment"  for  the  benefit  of  all  future  lot  owners 
was  established,  according  to  which  a  scheme  of 
restrictions  was  created,  and  that  all  future  own- 
ers of  these  lots  have  the  benefit  of  this  general 
scheme.  The  principles  which  have  been  laid 
down  in  many  cases,  of  which  in  this  state  De 
Gray  v.  Monmouth  Beach  Club  Bouse  Co.,  50 
N.  J.  Eq.  329,  is  the  leader,  supply  the  theory 
of  the  complainants'  case.  I  am  entirely  unable 
to  discover  any  existing  scheme  or  neighborhood 
settlement  which  establishes  any  right  in  the 
owner  of  the  complainants'  house  and  lot  to  pre- 
vent, by  injunction,  the  erection  of  separate  resi- 
dences on  the  two  lots  belonging  to  the  defend- 
ants. The  result  is  that  the  complainants'  bill 
must  be  dismissed. 

[1,2]  The  following  are  the  main  considera- 
tions which  lead  to  the  result  above  stated: 

The  whole  tract,  known  as  EUdorado,  was  used 
as  an  amusement  park  until  about  1894.  Upon 
a  foreclosure  of  mortgages  a  master  in  chancery 
caused  the  tract  to  be  laid  out  in  streets  and 
lots,  217  in  number.  Tlie  lots  are  uniformly  25 
feet  wide,  and  except  where  the  lines  of  the 
tract  required  them  to  be  longer  or  shorter,  they 
are  uniformly  100  feet  iq  depth.  The  map  is 
filed  in  the  Hudson  county  register's  office,  and 
lots  were  sold  at  auction  according  to  the  vap. 
No  restrictions  as  to  buildings  were  mads  in 
the  master's  deed  or  were  indicated  on  the  map. 
In  1895  about  half  a  dozen  persons  who  had 
purchased  the  majority  of  the  lots,  constitutias 
a  large  tract,  filed  a  map  modifying  tbe  master^ 
map,  widening  some  streets,  and  making  some 
other  changes,  but  leaving  the  tract  still  divided 
into  lots  25  feet  in  widtn,  and  making  no  sug- 
gestion of  any  restriction  in  respect  of  build- 
ings, miese  joint  owners,  from  1885  to  1900, 
made  22  deeds,  of  which  15  were  made  to  indi- 
viduals, who,  presumably,  in  many  instances,  at 
least,  bought  with  the  intenticm  of  buUdmg. 
One  of  these  deeds  conveys  five  lots ;  three  deeds 
convey  three  lots  each ;  and  eight  deeds  convey 
pairs  of  lots,  and  three  deeds  convey  single  lots 
26  feet  by  lOO.  The  most  of  these  deeds  con- 
tain elaborate  restrictions,  including  some  form 
of  restriction  in  regard  to  the  number  of  build- 
ings to  be  erected  upon  the  land  conveyed.  The 
form  of  covenant  used  with  certain  variations 
is  set  forth  in  the  case  of  Walker  v.  Banner,  60 
N.  J.  Eq.  493,  in  which  case  the  Court  of  Er- 
rors and  Appeals  construed  the  covenant  as  It 
appeared  in  that  case  so  as  to  leave  the  owner 
of  a  pair  of  lots  free  to  erect  a  separate  resi- 
dence on  each.  No  genial  scheme  to  prohibit 
the  erection  of  residences  on  separate  lots  can 
possibly  be  discovered  from  an  examination  of 
these  deeds  of  the  joint  owners,  if,  indeed,  under 
the  circumstances  of  this  case,  a  general  scheme 
could  be  created  in  that  way.  In  the  three  in- 
stances in  which  single  lots  were  conveyed,  the 
restriction  prevented  the  erection  of  more  than 
one  residence.  Where  the  five  lots  were  convey- 
ed the  restriction  was  that  the  lots  were  not  to 
be  subdivided,  "and  that  no  more  than  one  resi- 
dence is  to  be  erected  upon  the  same."  On  May  1, 
1900,  the  joint  owners  made  seven  deeds^convey- 
ing  different  parcels  of  this  tract  to  the  Eldorado 
Realty  Company.  One  parcel,  containing  over  a 
dozen  lots,  was  conveyed  by  one  of  these  deeds 
with  no  restrictions  whatever.  Seventeen  lots 
were  conveyed  b^  another  deed,  with  restric- 
tions against  nuisances  oaly.  Twenty  or  30 
lots,  including  gores,  were  conveyed  without  any 
restriction  whatever.  By  two  separate  deeds, 
what  is  evidently  the  most  valuable  and  desir- 
able portion  of  the  property  for  residences  was 
conveyed,  and  the  restrictions  as  to  buildings 
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are  ver^  different,  and  this  difference  oonstituteg 
a  vei7  important  fact  in  this  case.  In  one  of 
these  two  deeds  convening  a  large  number  of 
lots,  including  the  lot  and  a  third  of  the  com- 
plainants, and  the  two  lots  of  the  defendants, 
and  many  adjacent  lots,  the  restriction  was 
that  "no  more  than  one  residence  is  to  be  erect- 
ed upon  one  lot"  In  the  other  of  the  two  deeds 
above  mentioned,  conveying  a  large  number  of 
lots,  the  restriction  is  that:  "None  of  the  sin- 
gle lots  hereby  conveyed  is  to  he  subdivided, 
and  that  no  more  than  one  residence  is  to  be 
erected  upon  any  two  lots." 

If,  under  the  circumstances,  these  seven  deeds 
could  have  the  effect  to  create  a  general 
"scheme"  with  respect  to  the  erection  of  resi- 
dences for  the  benefit  of  all  further  grantees — 
about  which  matter  I  express  no  opinion — it 
would  seem  that  the  plan  or  scheme  was  that 
the  Eldorado  Company  should  bold  the.  less  de- 
sirable lots  free  from  any  restriction  as  to 
buildings,  and  that  the  remainder  of  the  lots 
should  be  divided  into  two  classes  for  one  of 
which  the  restriction  should  be  that  no  more 
than  one  residence  shoidd  be  erected  upon  any 
one  lot  25  by  100  feet,  and  for  the  other,  the  re- 
striction should  be  that  the  lots  should  go  in 
pairs,  and  that  no  more  than  one  residence 
should  be  erected  upon  any  two  lots.  The  im- 
portant fact  is  that  the  complainants'  lot  and  a 
third  and  the  defendants'  two  lots  are  both 
subject  to  this  original  suggested  scheme,  im.- 
posing  the  restriction  that  no  more  than  one  res- 
idence should  be  erected  upon  one  lot  25  by  100. 

The  BIdorado  Company  began  in  the  year  1900 
ma&ing  conveyances  of  the  lots  which  they  had 
acquired  from  the  joint  owners.  A  brief  abstract 
of  over  50  of  these  deeds  has  been  put  in  evi- 
dence, exhibiting  the  restrictions  Inserted  tliere- 
in  with  respect  to  buildings.  These  restrictions 
vary  widely.  If  we  may  assume  that  by  the 
seven  deeds  to  the  ^dorado  Realty  Company  a 
scheme  was  established  for  having  some  lots  un- 
restricted and  others  restricted  by  the  rule,  one 
building  to  one  lot,  and  still  others  restricted  by 
the  other  rule,  one  building  to  two  lots,  it  is 
perfectly  plain  that  the  Elaorado  Realty  Com- 
pany disregarded  this  scheme  in  many  instanc- 
es. Tlfe  deeds  from  the  company  indicate  that, 
while  the  company  may  have  generally  followed 
the  two  rules  of  restriction  indicated  by  the  two 
deeds  above  mentioned,  it  did  not  hesitate  to 
depart  from  those  rules  whenever  it  saw  fit. 
Un  Julv  14,  1903,  the  company  conveyed  one  lot 
and  a  naif  of  the  adjacent  lot  to  one  Butz,  im- 
posing the  restriction  in  the  deed  that  "the  lots 
conveyed  are  not  to  be  subdivided  and  that  no 
more  than  one  residence  is  to  be  erected  upon 
the  said  two  lots."  I<ot  59,  one-half  of  which 
Buta  acquired,  was  conveyed  to  the  Bldorado 
Company  by  liie  deed  above  mentioned,  which 
imposed  the  restriction  of  one  residence  to  two 
lote,  and  lot  60,  the  whole  of  which  Butz  ac- 
quired, was  conveyed  by  the  deied  which  impos- 
ed the  restriction  of  one  re^dence  to  one  lot 
By  another  deed,  also  dated  July  4,  1903,  the 
Eldorado  Company  conveyed  to  Butz  lot  58  and 
half  of  lot  69,  which  were  included  in  the  deed 
restricting  one  residence  to  two  lots,  and  insert- 
ed in  the  conveyance  the  restriction,  "that  the 
plot  hereby  conveyed  is  not  to  be  subdivided, 
and  that  no  more  than  one  residence  is  to  be 
erected  upon  the  same."  By  deed  dated  De- 
cember 10,  1903,  the  KIdorado  Company  con- 
veyed four  lots  to  Samuel  Mitchel,  all  of  which 
were  under  the  restriction  of  one  residence  to 
two  lots  in  the  deed  of  the  joint  owners  to  the 
company,  and  the  provision  was  inserted  in  the 
conveyance  to  Mitehel  that  "no  more  than  one 
residence  is  to  be  erected  upon  less  than  one 
lot  and  a  half."  BJ-  deed  dated  July  4,  1903, 
the  company  conveyed  four  lots  to  Cora  Schnei- 
der, all  of  which  were  under  the  rule  of  one 
residence  to  one  lot  as  laid  down  in  the  deed  to 
the  company,  but  Uie  restriction  inserted  in  this 
conveyance  to  Cora  Schneider  was  that  "no 
more  than  three  residences  are  to  b«  erected  up- 


on tbe  same."  These  four  lots  were  reconveyed 
and  came  to  the  hands  of  three  parties,  each  own- 
ing a  lot  and  a  third,  and  upon  each  of  these 
plots,  33V^  feet  hy  100.  dwellings  have  been  erect- 
ed. The  complainanrs  property  is  one  of  these 
parcels,  and  upon  the  parcel  83%  by  100  fur- 
thest from  the  complainant,  the  proprietor  has 
erected  what  practically  amounts  to  two  resi- 
dences having  a  party  wall.  One  of  the  con- 
veyances of  the  joint  owners  was  before  the 
CSourt  of  fikrors  and  Appeals  in  the  case  of 
Walker  v.  Benuer,  supra.  By  deed  dated  Octo- 
ber 2,  1905,  the  Mdorado  Company  conveyed  to 
one  Van  Zile  a  lot  and  a  half,  which  were  un- 
der the  rule,  one  house  to  one  lot,  and  imposed 
the  restriction  that  the  "plot"  thereby  conveyed 
should  not  be  subdivided,  and  "that  no  more 
than  one  residence  is  to  be  erected  upon  the 
same."  I  understand  that  in  several  instances 
the  form  of  covenant  was  used  which  was  con- 
strued in  the  case  of  Walker  v.  Benner,  vaier 
which  the  purchaser  was  free  to  erect  a  sep- 
arate residence  on  each  lot  of  25  by  100  feet 
The  complainants  insist  that  after  that  decision 
was  rendered  the  form  of  covenant  was  slishtly 
changed  so  as  to  be  without  ambiguity.  Walk- 
er V.  Keoner  was  dedded  in  June,  1900,  and 
the  conveyances  which  I  have  referred  to,  and 
others,  show  that  the  original  scheme  indicat- 
ed by  the  deeds  to  the  Eldorado  Company  above 
mentioned  was  not  consistently  followed. 

The  crux  of  this  case  can  only  be  discovered 
by  considering  the  dates  of  the  conveyances  un- 
der which  these  litigating  parties  now  hi^d. 
The  first  conveyance  made  by  the  Gldorado  Com- 
pany is  the  foundation  of  the  complainant's  ti- 
tle, being  the  deed  above  mentioned  to  Cora 
Schneider,  dated  July  4,  1903.  This  deed,  as 
we  have  seen,  departed  from  the  Bn(q>OBed 
scheme  by  initiating  the  division  of-  four  lots 
into  three  parcels,  upon  each  of  which  only  one  , 
residence  might  be  erected,  although  all  four 
lots  were  under  the  restriction  in  the  deed  to 
the  Bldorado  Company,  which  allowed  one  resi- 
dence on  each  lot  25  by  100  feet 

If  the  land  of  the  complainant  haa  attached 
to  it  an  e<;uitable  right  with  respect  to  the  num- 
ber of  residences  which  can  be  erected  uiH>n  the 
defendant's  lots,  that  right  was  in  existence 
when  the  deed  from  the  Eldorado  Realty  Com- 
{kany  to  Cora  Schneider  was  made.  At  that 
time,  however,  July  4,  1903,  the  ieteniantif 
lots  were  still  vested  in  the  Eldorado  Ckmipany, 
and  the  only  intimatioD  of  any  "scheme"  or 
plan,  embracing  those  loto  and  relatiBg  to  the 
erection  of  residences  upon  them,  was  found  in 
the  deed  to  the  company  of  May  1,  1900,  which 
subjected  all  the  lots  of  the  complainant  and  the 
defendants  to  the  restriction  of  one  residence  for 
one  lot  of  25  by  100  feet 

The  defendant's  title  is  based  upon  a  d^ed 
from  the  EUdorado  Realty  Company  to  one 
Joseph  C.  Blanch,  dated  Julif  1,  1904.  The 
construction  of  the  covenant  in  regard  to  the 
erection  of  buildings  upon  the  land  is  not  de- 
termined by  the  deciaion  of  the  Court  of  Krror* 
and  Appeals  in  the  ease  of  Walker  v.  Benner. 
The  deed  describes  the  land  as  two  separate  lot& 
but  the  "s"  was  not  filled  in  after  the  word 
"lot"  in  the  restrictive  covenant,  so  that  the 
same  reads:  "The  lot  hereby  conveyed  ia  not  to 
be  subdivided  and  that  no  more  than  one  resi- 
dence is  to  be  erected  upon  the  same."  I  do 
not,  however,  deem  it  necessary  to  enter  upon 
the  question  debated  by  counsel  as  to  the  con- 
struction of  this  covenant  in  the  light  of  the 
decision  of  the  Court  of  Errors  and  Appeals  in 
Walker  v.  Benner.  Nor  does  it  seem  to  me  to 
be  necessary  to  determine  whether  or  not  there 
is  BO  much  doubt  about  the  tme  construction 
as  to  forbid  any  injunctive  action  on  the  part 
of  this  court  in  accordance  with  a  well-setUed 
rule.  T^e  case,  it  seems  to  me,  is  controlled  by 
the  proposition  that  even  though,  as  between 
the  Eldorado  Realty  Company  and  the  defend- 
ants, the  wider  restriction  was  imposed  upon 
the  defendants'  property  than  that  which  wa» 
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impoeed  by  the  dMd  t»  the  'BXdorado  Company; 
Buch  wider  reatriction  eovld  not  opeanrte  for  the 
benefit  of  the  complainant,  who  was  a  stranger 
whose  title  had  been  severed  the  year  before 
fTT>in  the  traet  of  the  ^dorado  Realty  Compa- 
ny.  At  moat,  this  reatrictire  covenant  in  the 
deed  to  Blanch  could  avail  for  the  benefit  of 
the  grantor's  remaining  projwrty,  and  might  be 
a  part  of  a  new  "scheme"  in  relation  to  the 
erection  of  buildings  on  the  defendant's  two 
lots  and  other  property  <^  the  grantor.  Al-^ 
though  the  grantor,  the  Eldorado  Company, 
probably  appears  from  an  examination  of  aJl 
its  tSO  deeds  or  more  to  have  intended  to  widen 
the  Bcope  of  the  one-bonse,  two-lot  restriction, 
by  imposing  the  same  restriction  upon  lots 
which  were  under  the  one-honse,  one-lot  reatric- 
tioD,  there  is  nothing  about  this  case  which 
shows  that  such  wider  scheme  was  an  actual 
fact,  and  was  imposed  upon  the  defendant's  lots 
in  the  hands  of  the  Eldorado  Realty  Company 
when  that  company  made  its  deed,  including  the 
complainant's  lot  to  Cora  Schneider.  The  whole 
case  of  the  complainant,  in  my  jpdgment,  breaks 
down  at  this  point. 

It  mast  not  be  understood  that  I  concede  that 
there  ever  was  any  scheme  or  "neighborhood  set- 
ttement"  which  enables  the  complainant,  in  this 
case,  to  obtain  an  injunction  restricting  the  de- 
fendant in  respect  to  the  erection  of  Buildings 
on  his  lands.  If  there  ever  was  any  scheme, 
which  helps  out  the  complainaat's  case  under 
the  principles  laid  down  in  De  Gray  v.  Mon- 
mouth Beach  dab  House,  it  seems  to  me  quite 
plain  that  such  scheme  permitted  the  Eldorado 
Company,  after  it  had  made  its  conveyance  . to 
Cora  Schneider  which  involved  the  complain- 
ant's land,  to  convey  its  remaining  lots  with 
very  different  restrictions  as  to  bufldings,  pro- 
vided the  restrictive  rule  dividing  its  lots  into 
two  classes  imposed  by  the  two  deeds  to  it  of 
the  joint  owners  shoald  not  be  infringed.  Of 
course,  I  am  assuming,  v^tjiout  admittug,  that 
these  two  deeds  to  ue  Eldorado  Company,  if 
the '  scheme  therein  indicated  bad  been  strictly 
adhered  to,  would  have  brought  the  complain- 
ant's case  within  the  rule  of  the  De  Gray  Case. 
The  complainant's  argument  would  have  more 

Elautibibty  if  it  appeared  that  the  company, 
aving  acquired  these  two  classes  of  lots  un- 
der these  two  different  restrictionSj  had  pro- 
ceeded consistently  by  its  deeds  to  impose  the 
one-house,  two-lots  riile  upon  all  the  lota  which 
it  conveyed  and  which  in  the  deed  to  it  were 
under  the  one-house,  one-lot  rule.  The  Eldo- 
rado Realty  Company,  as  we  have  seen,  under- 
took to  make  a  third  class  of  restricted  lots  un- 
der a  third  and  radically  different  rule,  accord- 
ing to  which  three  houses  were  allowed  to  be 
erected  upon  four  lots.  No  reason  can  be  sug- 
gested why  the  Eldorado  Company  might  not 
nave  iiroceeded  to  sell  lots  belonging  to  both  of 
the  original  two  classes  in  fours,  restricting  the 
ose  of  each  plot  of  four  lots  to  a  single  resi- 
dence. Such  restrictive  covenants,  presumably, 
would  be  for  the  benefit  of  the  Eldorado  Realty 
Company,  and  the  lands  which  it  held  at  the 
time  the  covenant  was  made.  When  the  com- 
plainant's predecessor  in  title,  Cora  Schneider, 
acquired  her  title,  she  submitted  to  a  new  re- 
striction, and  had  notice  from  the  record,  if  she 
saw  fit  to  make  the  inquiry,  that  the  lots  now 
owned  by  the  defendant  were  then  owned  by  the 
Eldorado  Realty  Company,  and,  at  most,  so  far 
as  she  was  concerned,  were  only  restricted  by 
the  one-booae,  one-lot  rule,  and  she  had  no 
promise  or  intimation  of  any  kind  tliat  for  its 
own  purposes  the  Eldorado  Realty  Company  in 
the  following  year  would  undertake,  in  a  con- 
veyance of  the  defendants'  lots,  to  put  them 
out  of  the  class  under  the  one-house,  one-lot 
rule,  and  into  the  class  under  the  one-house, 
two-lot  rule.  The  idea  that  after  a  deed  has 
been  made  the  grantee  can,  through  a  course 
of  years,  get  the  benefit  of  restrictions  which 


the  grantor  sees  fit  to  insert  in  mbaeqaent  eon- 
veyances,  is  novel  and  quite  untenable. 
^  The  difficulties  in  the  way  of  the  complainants 
in  this  ease  are  very  great,  and  I  have  not  un- 
dertaken an  exhaustive  discussion  of  them.  It 
has  been  the  purpose  of  this  memorandum  mere- 
ly to  emphasize  what  has  seemed  to  me  to  he  of 
itself  a  fatal  defect  In  the  complainant's  applica- 
tion for  injunctive  relief.  It  may  be  that  a 
closer  study  of  the  covenant  in  the  defendant's 
fundamental  deed,  Eldorado  Realty  Company  to 
Blanch,  and  the  covenant  in  the  complainant's 
fundamental  deed,  Eldorado  Realty  Company  to 
Schneider,  would  make  plain  an  equally  strong 
defense. 

Weller  &  Iil<diteii8tein,  ot  Hobokeu,  for 
appellants.  J.  W.  Btrfos  Besson,  ot  Hoboken, 
for  appellees. 

PER  CURIAM.  The  decree  of  the  Court 
of  Chancery  will  be  afSrmed,  for  the  reasons 
given  by  Vice  Chancellor  Stevenson. 

Some  comment  la  made  In  the  brief  (there 
was  no  oral  argument)  as  to  certain  features, 
with  respect  to  which  It  is  (dalmed  the  court 
below  misapprehended  some  of  the  facts. 
We  find  It  unnecessary  to  consider  this  claim 
specifically,  for,  assuming  It  to  be  well  found- 
ed, there  is  nothing  in  the  case  to  impair  in 
any  way  the  correctness  of  the  result  reached. 


COIX)NlAL  BUILDING  ft  LOAN  ASS'N  v. 
GRIFFIN  etal    (No.  38/324.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  17, 
1915.) 

1.  Husband  and  Wife  <8=»171(1)  —  Debt  o» 

HnSBANO— MOBTGAOE   BT  WlFE. 

A  wife's  mortgage  executed  to  secure  tfa4 
husband's  debt  is  good,  and  her  title  in  equity. 
can  be  foreclosed.  - 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {|  671,  672,  674,  721,  950,  951 : 
Dec.  Dig,  <8=»17ia).] 

2.  HwsBAND  AND  Wms  *=>85(1)— Notes  of 

WiFK— VAI/tDITT. 

Notes  executed  by  a  wife  as  part  considera- 
tion for  the  purchase  of  a  saloon  sold  by  the 
payee  to  her  husband,  in  absence  of  anythincr  to 
bring  them  within  the  second  proviso  of  section 
5  of  the  Married  Women's  Act  (3  Comp.  St. 
1810,  p.  3226),  relating  to  indorsements  or  guar- 
anties, etc.,  of  married  women,  were  void. 

[Ed.  Note. — For  other  cases,  see  Hnsband  and' 
Wife,  Cent  Dig.  g§  336,  337;    Dec.  Dig.  «=> 

3.  Husband  and  Wife  i8=>213— Mobtoage}— 
Persons  Entitusd  to  Fobeci.ose. 

Where  a  husband  delivered  void  notes  exe- 
cuted by  his  wife  for  part  of  the  purchase  mon- 
ey of  a  saloon,  and  was  himself  liable  to  pay 
the  balance  of  the  consideration,  the  notes  and 
the  mortgage  executed  by  the  wife  to  secure  the 
husband's  debt  gave  the  mortgagee  before  as- 
signment a  good  right  in  equity  to  foreclose  the 
mortgage  to  pay  such  debt,  and  the  assignee  «t 
such  debt  had  the  same  right  to  foreclose. 

W'JUd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  {{  787-790;  Dec.  Dig.  <8=»218.] 

4.  MOBTGAOES  «=»248  —  ASSIQNEB  —   UlOm 

of  Fobeclosubk. 

In  such  case  the  assignee  of  the  mortgage 
took  the  debt  of  the  husband  to  sustain  his  nght 
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under  the  mortgage,  eren  thoogh  such  debt  micft 
not  in  express  words  have  been  aasiKned  to  mm. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Uent  Dig.  §  659;    Dec.  Dig.  «=s>248.] 
6.  Husband  and  Wife  «=9l71($  —  Mobt- 

GAQBa— Vaudity— Dtjhkss. 

A  mortgage  executed  by  a  wife  to  secure 
notes  representing  her  husband's  liability  for  the 
purchase  of  property,  executed  after  she  had  re- 
fused to  sign  it  and  after  her  husband  became 
angry  and  told  her  that  it  was  only  a  matter  of 
form,  and  that  he  would  take  care  of  the  notes, 
and  after  persuasion  on  the  part  of  the  husband, 
and  because  she  was  afraid  to  anger  him,  was 
not  invalid  because  executed  under  duress. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  674.  678,  S60,  951;  Dec. 
Dig.  ®=»171(6).T 

6.  Husband  and  Wifb  «=>171(6)  —  MoaraA- 
OES— Validitt— Misbepbesentahon. 

In  such  case,  and  where  there  was  no  show- 
ing that  the  mortaagee  joined  in  snch  representa- 
tion or  had  any  knowledge  of  it,  and  on  the  as- 
sumption that  both  husband  and  wife  knew  that 
under  the  Married  Women's  Act  the  notes  and 
mortgage  created  reciprocal  rights  and  liabilities, 
the  mortgage  was  not  invalid  on  the  ground  of 
misrepresents  ti<»i. 

(Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  674,  678,  950,  961;  Dec. 
Dig.  «=»171(6).] 

7.  Equitt  «=»153— Pbesukptions. 

Upon  a  bill  to  foreclose  a  mortgage  executed 
by. defendant  and  her  hnsband,  not  iQleging  the 
acknowledgment  of  the  mortgage,  and  an  answer 
by  way  of  crosa-bill  not  asserting  that  it  was 
not  acknowledged,  which  allegation  should  be 
pleaded  by  one  seeking  to  take  advantage  of  it 
the  court  would  assume  that  prior  to  recording 
the  mortgage  was  duly  acknowledged  as  required 
by  law,  and  that  the  only  grounds  upon  which 
the  wife  sought  relief  were  those  stated  in  her 
cross-bill. 

fEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S§  386-380 ;   Dec.  Dig.  «=»153.] 

8.  ACKNOWXIDOHENT  9=355(2)— Mabbied  Wo- 
man—C0NCI.UBIVENBS8  or  Ckbtificate. 

Where  a  wife  executed  a  mortgage  to  se- 
cure purchase-money  notes  representing  her  hus- 
band's indebtedness,  and  acknowledged  the  mort- 
gage in  due  form  of  law  on  a  private  examina- 
tion separate  from  her  husband,  and  where  the 
mortgagee  had  no  knowledge  of  any  alleged  co- 
ercive acts  of  the  husband  and  was  not  a  par^ 
to  them,  the  wife  could  not  assert  that  prior  to 
snch  examination  her  husband  had  exerted  un- 
due influence  upon  her. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  U  303-314;  Dec.  Dig.  »s> 
56(2).] 

BUI  to  foreclose  by  the  Colonial  Build- 
ing &  Loan  Association  against  Margaret 
Griffin  and  (reorge  I.  Macklln,  with  cross-bill 
by  the  defendant  Oriffln  against  the  defend- 
ant Macklln.  Decree  for  complainant,  and 
answer  by  way  of  crossbill  stricken  out 

Joseph  P.  Farmer,  of  Jersey  Cilty,  for  com- 
plainant John  P.  Marlon,  of  Jersey  City, 
for  defendant  Qriffln.  Treacy  &  Milton,  of 
Jersey  City,  for  defendant  Macklln. 

GBIPFIN,  V.  a  The  complainant  filed 
its  bill  to  foredoae,  making  the  defendant 
Margaret  Griffin  a  party  as  mortgagor,  and 
also  making  the  defendant  George  I.  Macklln 
a  defendant  as  the  assignee  of  a  mortgage 


made  l^  the  aald  defendant  mortgagor  to 
Max  Sandt  and  assigned  by  said  Sandt  to 
Macklln.  The  bill  sets  forth  the  making 
of  the  mortgage  by  said  mortgagor  and  her 
husband  to  one  Sandt  <n  October  7,  1912,  to 
secure  the  payment  of  a  note  of  |2,600, 
which  mortgage  was  duly  recorded,  and  also 
the  assignment  of  the  mortgage  by  Sandt  to 
the  defendant  Macklln  by  assignment  dated 
March  31,  1914,  recorded  April  1,  1914. 

The  defendant  Margaret  answered  the  bill, 
and  also  filed  an  answer  by  way  of  cross-bill 
against  the  defendant  Macklin  setting  up: 

That  her  husband,  Joseph,  was  negotiating  for 
the  purchase  of  a  saloon  in  Jersey  City  from 
the  said  Sandt ;  that  he  had  been  engaged  in  the 
saloon  bnsiness  in  lower  Jersey  City,  and  was 
desirous  of  securing  the  store  at  the  junction 
of  Communipaw  avenue  and  Grand  street  and 
desired  her  to  gf  to  New  Xork,  "as  it  would  be 
necessary  for  her  to  sign  some  papers  before  he 
coold  obtain  possession  of  die  said  saloon  at  the 
junction  of  Communipaw  avenue  and  Grand 
street  Jersey  City ;  that  she  demurred*  to  «xe- 
cQting  any  papers,  informing  her  husband  that 
as  she  had  no  interest  in  the  transaction  of  the 
purchase  of  the  saloon,  she  did  not  think  that 
she  ought  to  be  present  at  the  negotiations  or 
sign  any  papers.  Upon  her  husband  receiving 
her  refusal  he  became  great^  offended,  and 
charged  her  with  standing  in  his  way  of  taking 
advantage  of  a  good  opportunity.  Not  desiring 
to  destroy  her  hnsband  s  success  in  business,  she 
consentpd  to  attend  the  negotiationa  for  the  pur- 
chase of  the  saloon." 

She  then  says: 

That  she  went  with  her  hnsband  to  an  office  in 
the  downtown  section  of  New  York,  which  she 
was  informed  was  a  law  office ;  "that  there  were 
present  tlie  lawyer,  whom  she  did  not  know,  her 
hnsband,  and  a  person  she  was  informed  was 
Max  Sandt,  and  she  was  requested  by  her  hus- 
band and  the  lawyer  to  sign  some  notes,  which 
she  was  informed  her  husband  was  to  give  to 
said  Max  Sandt  to  secure  the  purchase  price  of 
said  saloon,  and  at  the  same  time  she  was  re- 
quested to  sign  a  mortgage  to  secure  the  pay- 
ment; she  again  refused  to  sign  said  notes  and 
mortgage,  and  her  husband  became  very  angry, 
and  told  her  it  was  only  a  matter  of  formTthat 
he  would  take  care  of  the  notes,  and  after  con- 
siderable pnrsuasion  on  the  part  of  her  husband, 
and  because  of  her  fear  to  anger  him,  she  con- 
sented to  execute  the  necessary  papers;  that 
she  did  not  sign  a  mortgage  to  secure  a  pre- 
existing debt  of  her  husband's,  but  on  the  con- 
trary, she  was  induced  to  sign  as  maker  a  se- 
ries of  promissory  notes  (the  exact  amounts  and 
dates  she  does  not  now  recall),  and  that  the 
mortgage  she  gave  to  Max  Sandt  was  to  secure 
said  notes,  and  not  to  secure  a  debt  of  her  hus- 
band's as  by  reference  to  said  mortgage  will 
more  fully  appear;  that  said  notes  were  given 
to  the  said  Sandt  as  part  of  the  consideration  for 
the  said  saloon  sold  by  the  said  Sandt  to  her 
husband,  and  that  she  never  directly  or  indirect- 
ly received  any  money,  property,  or  thing  of  val- 
ue for  her  own  use  or  benefit,  or  for  the  use. 
benefit,  or  advantage  of  her  separate  estate,  and 
that  she  never  paid  any  of  said  notes  as  they 
came  due,  or  was  she  ever  requested  to,  nor  had 
she  ever  paid  any  interest  on  any  mortgage,  or 
was  she  ever  requested  to,  and  Uiat  said  notes 
and  said  mortgage  are  invalid  according  to 
section  5  of  the  Married  Women's  Act  and  the 
amendments  thereto." 

The  defendant  Macklln  now  seeks  to  strike 
out  the  part  of  the  answer  filed  by  way  of 
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croBS-UIl  under  rale  218  of  tbls  court  tor 
want  ot  equity. 

[1]  The  answer  in  the  nature  of  a  cross- 
bill seta  forth  the  following  upon  which 
Margaret  founds  her   right  to   relief,   viz. : 

(1)  That  she  did  not  sign  a  mortgage  to 
secure  a  pre-existing  debt  of  her  husband's ; 

(2)  that  she  was  Induced  to  sign,  as  maker, 
a  series  of  notes,  and  that  the  mortgage  she 
gave  to  Max  Sandt  was  to  secure  said  notes, 
and  not  to  secure  the  debt  of  her  husband, 
although  she  avers  that  said  notes  were  giv- 
en as  part  of  the  consideration  fbr  the  sa- 
loon sold  by  the  said  Sandt  to  her  husband ; 

(3)  that  she  never  received  any  benefit  to 
ber  ose  or  to  the  benefit  of  her  separate  es- 
tate, and  that  said  notes  and  mortgage  were 
Invalid  according  to  section  5  of  the  Married 
Women's  Act  and  the  amendments  thereto. 
Her  prayer  is  that  the  bUl  of  complaint  be 
dismissed  as  to  the  particular  mortgage  made 
to  Sandt  and  assigned  to  Macklin,  and  that 
it  be  declared  not  a  lien  upon  the  property, 
and  for  other  relief. 

Tii9  answer  assumes  that,  if  the  notes  are 
void  within  the  meaning  of  the  fifth  section 
of  the  act,  relating  to  the  property  of  mar- 
ried women,  the  mortgage  is  likewise  void,  as 
being  embraced  within  the  provisions  of  the 
same  section.  These  assumptions,  however, 
are  erroneous,  in  this,  that  while  the  con- 
tract contained  in  the  notes,  being  purely  ex- 
ecutory (If  within  the  statute),  cannot  be  en- 
forced, the  conveyance  by  the  mortgage,  be- 
ing executed,  if  given  to  secure  the  hus- 
band's debt,  la  good,  and  her  title  tn  equity 
can  be  foreclosed.  Warwick  v.  liawrence,  43 
N.  J.  Eq.  179-184,  10  AO.  376,  3  Am.  St  Rep. 
299 ;  Shipman  v.  Lord,  58  N.  J.  Bq.  380-389, 
44  Att  215;  Walker  v.  Jos.  Dixon  Crucible 
Ca,  47  N.  J.  Eq.  (2  Dick.  Ch.)  342,  345,  20 
Atl.  885;  Campbell  v.  Tompkins,  32  N.  3. 
Eq.  (5  Stew.)  170,  s.  a  33  N.  3.  Eq.  (6  Stew.) 
362 ;  Terdon  v.  Miliar,  34  N.  J.  Eq.  (7  Stew.) 
10,  8.  &  at  page  521;  Oalway  v.  Fullerton, 
17  X  J.  Bq.  (2  C.  E.  Or.)  889;  Merchant  ▼. 
Thompson,  84  N.  J.  Eq.  (7  Stew.)  73;  David- 
son V.  Biddleman,  SQ  N.  3.  Law  (53  Yr.)  92, 
81  AtL  868. 

[2]  The  record  discloses  that  the  wife  was 
the  maker  of  the  notes,  which  were  given  as 
part  consideration  for  the  purchase  of  the 
saloon  sold  by  Sandt,  the  i>ayee,  to  ber  hus- 
band. Nothing  appears  to  bring  the  case 
within  the  second  proviso  of  section  5  of 
the  Married  Women's  Act,  and  therefore  the 
notes  are  void.  Vllet  v.  Eastbum,  63  N.  J. 
Law  (34  Vr.)  450,  464,  43  Atl.  741;  Id.,  84 
N.  J.  Law  (35  Vr.)  627,  46  Atl.  735,  1061. 

Assuming  that  the  mortgage  is  void  If 
there  exists  no  debt  secured  thereby  (Bliss 
T.  Cronk,  62  N.  J.  Eq.  [17  Dick.]  496,  60  AtL 
315,  8.  c.  68  N.  X  Eq.  [2  Robb.]  665,  60  Aa 
1133),  the  questiim  arises:  la  there  such 
debtl 

[31  It  is  an  established  rale  that,  when 
one  gives  an  obligation  which  is  void  or 


avoided  in  payment  or  discharge  of  an  exist- 
ing obligation,  the  prior  obligation  continues 
and  is  enforceable.  Executors  of  Williams 
v.  Wmiama,  16  N.  J.  Law  (3  Gr.)  255,  258, 
and  cases  ther^n  cited;  L«onard  v.  Trus- 
tees of  First  Congregational,  etc.,  2  Cush. 
(Mass.)  462,  and  cases  therein  dted. 

[4,  J]  Therefore,  when  the  husband  deliv- 
ered the  void  notes  of  bis  wife  for  the  part 
of  the  purchase  money  which  remained  un- 
paid at  the  consummation  of  the  sale,  he 
was  and  continued  liable  to  pay  the  balance 
of  the  consideration,  being  the  identical  sums 
mentioned  in  said  notes  to  the  vendor,  and, 
being  so  liable,  It  may  be  said  that  the 
notes  and  mortgage  in  question  were  given 
to  secure  the  payment  of  the  husband's  debt, 
with  the  result,  under  the  authorities  above 
dted,  that,  in  the  absence  of  the  other  de- 
fenses set  up  in  the  answer  by  way  of  cross- 
bill, the  mortgagee  had,  before  the  assign- 
ment, good  right  in  equity  to  foreclose  the 
mortgage  to  pay  this  debt  of  the  husband's ; 
and  his  assignee,  under  the  circumstances 
of  this  case,  has  a  like  right,  because  he 
took  by  assignment  the  debt  of  the  husband 
to  sustain  his  right  under  the  mortgage,  even 
though  the  husband's  debt  mU;ht  not,  in  ex- 
press words,  have  been  assigned  thereby. 
Jones  on  Mortgages,  roL  1,  p.  641,  i  829. 

The  case  of  Bliss  ▼.  Oonk,  supra,  is  not 
contrary  to  the  views  above  expressed,  as  the 
wife  here  fully  comprehended  the  transac- 
tion. She  gave  her  notes  assuming  them  to 
be  valid,  and  executed  her  mortgage  to  se- 
cure the  payment  of  the  moneys  mentioned 
in  the  notes,  which  really  constituted  the 
debt  of  her  husband.  Kow,  after  the  mort- 
gagee has  parted  with  the  title  and  posses- 
sion of  the  property  sold  to  the  husband  on 
the  faith  of  the  security  delivered,  the  wife 
has  discovered  that  the  notes  are  void,  and 
now  seeks  to  avoid  her  mortgage  on  the 
ground  that,  the  notes  being  void,  the  mort- 
gage Is  likewise.  A  court  of  equity  in  such 
.case  wUI  look  at  the  substance  and  give  ef- 
fect to  the  admitted  intentions  of  the  par- 
ties, rather  than  follow  the  erroneous  form 
adopted  for  carrying  them  into  effect,  which 
might  lead  to  injustice,  especially  where 
there  is  no  fraud  or  conduct  which  might 
move  a  court  of  equity  to  refuse  its  aid,  and 
where  the  rights  of  innocent  parties  are  not 
affected.  If  these  views  be  correct,  then,  as 
the  wife  understood  that  she  was  giving  a 
mortgage  to  secure  the  payment  of  the  un- 
paid purchase  price,  and  as  this  price  was 
erroneously  converted  Into  her  supposed  debt, 
full  Justice  will  be  rendered  to  her  by  now 
treating  the  mortgage  as  valid  for  the  debt 
which  was  intended  to  be  secured. 

[t]  The  answer  by  way  of  croes-blU  for- 
th»  attacks  the  validity  of  the  mortgage,  al- 
leging matter  amountiag  to  an  assertion  that 
the  wife  executed  the  mortgage  rmder  duress, 
misrepresentation,  and  undue  Influence.  It  Is 
quite  dear  that  Um  answer  does  not  disclose 
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duress  exezdaed  by  the  husband  upon  his 
wife,  Margaret  In  Remington  v.  Wright,  43 
N.  J.  Law  (14  Vr.)  461,  where  the  husband 
made  a  threat  of  suicide  to  induce  his  wife 
to  sign  a  promissory  Dx>te,  the  Chancellor, 
speaking  for  the  Court  of  Errors,  said : 

"By  the  common  law  the  defense  of  duress, 
indeed,  embraces  threats  of  *  *  •  injury  to 
husband,  Wife;  parent,  or  child,  but  its  scope 
does  not  include  a  threat  of  suicide.  Obviously, 
in  view  of  the  facility  of  making  a  defense  on 
that  ground,  the  difficulty  of  meeting  it,  and  the 
temptation  to  fraudulent  imposition  it  would 
hold  out  to  allow  it,  it  would  be  against  public 
policy  to  extend  the  defense  to  that  kind  of 
pressure." 

In  Lomerson  t.  Johnston,  44  N.  J.  Eg.  03, 
13  Atl.  8,  creditors  of  a  hnsband  Indaced  his 
wife  to  join  with  him  In  glrlng  a  mortgage 
cm  -her  real  estate  to  secure  his  debt  by  tell- 
ing her  that  her  husband  had  been  guilty  of 
the  crime  of  embezzlement  for  which  he  could 
be  imprisoned ;  such  statements  creating  fear 
and  apprehension  In  the  mind  of  the  wlfa 
Vice  Ohancellor  Bird  said: 

"It  is  plain  that  pressure  which  does  not 
amount  to  duress  at  common  law  may  be  con- 
sidered in  equity  as  sufficient  to  set  aside  or  to 
resist  a  contract." 

And,  finding  that  there  was  sach  undue 
pressure  exerted  upon  her  by  the  complainant 
as  to  destroy  her  free  agency  In  the  execution 
and  acknowledgment  of  the  mortgage,  he  de- 
clared it  void.  The  Court  of  Errors,  however, 
on  appeal,  in  47  N.  J.  Eq.  (2  Dick.)  312,  20 
Atl.  675,  24  Am.  St  Rep.  410,  said: 

"The  Court  of  Chancery  by  its  decree  set 
aside  the  mortgage,  *  *  •  considering  that 
it  was  executed  under  a  species  of  duress.  With 
the  result  reached  we  agree,  resting  our  deci- 
sion, however,  upon  the  ground  that  it  is  in- 
equitable to  permit  the  complainant  to  retain  a 
security  fov  the  husband's  debt  obtained  by  al- 
lowing a  false  apprehension  as  to  the  husband's 
danger  to  affect  the  mind  of  the  wife." 

In  Ball  v.  Ward,  79  N.  J.  Eq.  170,  81  Atl. 
724,  37  L.  R.  A.  (N.  S.)  539,  the  Court  of  Er- 
rors reaffirmed  the  doctrine  of  Lomerson  t. 
Johnston,  supra. ' 

The  answer  by  way  of  cross-bUl  therefore 
cannot  be  sustained  on  the  groimd  of  duress. 

[7]  As  to  misrepresentation:  In  the  two 
latter  cases  dted  it  appeared  that  the  party 
benefftod  actively  Joined  In  the  transaction 
condemned.  Here  the  wife  says  that  her 
husband  told  her  that  the  signing  of  the  note 
and  the  mortgage  by  her  was  a  matter  of 
form,  and  that  he  would  take  care  of  the 
notes.  This  language  could  not  convey  to  the 
wife  the  idea  that  she  would  incur  no  lia- 
bility by  signing  the  notes  and  mortgage 
because  of  the  last  sentence,  viz.,  "and  that 
he  would  take  care  of  the  notes."  It  may  be 
assumed  that  both  husbaiid  and  wife  were  un- 
acquainted with  the  t)rovlsions  of  the  Married 
Women's  Act  abov«  mentioned,  and  both 
understood  at  the  time  the  notes  and  mort- 
gage under  discussion  were  delivered  to  the 
payee  mortgai;ee  as  the  consideration  of  the 
property  purchased  by  the  husband  recipro- 
cal rights  and  UabiUtiiM  were  created  there- 


in. It  will  be  pnsTuned  tliat  the  parties  hon- 
estly intended  that  the  notes  and  mortgage 
should  be  valid,  and  that  neither  side  Intend- 
ed to  mislead  the  other.  Mayer  r.  Roche, 
77  N.  J.  Law  (48  Yroom)  681,  684,  75  Ath  235, 
26  L.  R.  A.  (N.  S.)  763.  The  defense  now  in- 
terposed is  an  afterthought  The  deer  im- 
port of  the  language  used  is  Ibat,  while  the 
wife  would  be  liable  if  the  husband  did  not 
pay  the  notes,  yet,  in  eSect,  her  signing 
would  be  a  mere  matter  of  form,  because  he 
would  pay  them,  thereby  not  only  discharging 
her  from  what  she  understood  was  a  personal 
liability  on  the  notes,  but  relieving  her  lands 
from  the  lien  of  the  mortgage. 

But  U  the  above  interpretation  is  strain- 
ed, still  there  is  no  defense  under  this  head 
shown  in  the  answer  by  way  of  croes-bill. 
The  representation,  for  aught  that  appears, 
was  secretly  made  by  the  husband  to  the 
wife.  There  is  no  allegation  that  Sandt  the 
mortgagee.  Joined  in  the  representation  or 
had  any  knowledge  of  it  To  permit  a  wife, 
in  such  a  case,  to  avoid  her  mortgage  on 
the  ground  of  false  representations  made  to 
her  by  her  husband  secretly  and  without  the 
knowledge  or  connivance  of  the  mortgagee, 
where  she  duly  acknowledged  the  instrument 
after  the  contents  had  been  made  known  to 
her  (the  effect  of  which  will  be  discussed 
later),  would  tend  to  greatly  weaken  and 
Impair  mortgage  security,  and  is  against 
public  policy,  within  the  reasoning  of  the 
Chancellor  in  the  above  excerpt  from  the 
opinion  in  Remington  v.  Wright  supra. 

[I]  The  last  question  to  be  considered  is 
that  of  undue  influence.  The  bill  does  not 
allege  the  acknowledgment  of  the  mortgage: 
the  answer  by  way  of  cross-bill  does  not  as- 
sert that  it  was  not  acknowledged.  As  this 
allegation  should  be  pleaded  by  the  one  who 
seeks  to  take  advantage  of  it,  I  will  assume 
on  this  motion  that  pri<»:  to  recording  the 
mortgage  was  duly  acknowledged  in  the  man- 
ner required  by  law,  and  that  the  only 
grounds  upon  which  the  wife. seeks  relief  are 
those  stated  in  her  answer  in  the  nature  of  a 
cross-bill.  Marsh  v.  Mitchell.  26  N.  J.  Eq. 
497,  499;  s.  a,  27  N.  J.  Eq.  631.  Treating  her 
failure  to  allege  that  she  did  not  acknowledge 
as  an  admission  on  this  motion  that  she  did, 
the  case,  most  strongly  stated  in  her  favor, 
is  as  if  she  should  say: 

"My  husband  by  undue  influence  coerced  ma 
into  signing  the  mortgage,  and  likewise  in  ac- 
knowledging before  the  officer  that  I  signed,  seal- 
ed, and  delivered  the  mortgage  as  my  voluntary 
act  and  deed,  the  contents  bavin?  first  been  made 
known  to  me  by  the  officer,  and  that  upon  a  pri- 
vate examination,  separate  and  apart  from  my 
husband,  I  further  acknowledged  that  I  so  sign- 
ed, sealed,  and  delivered  the  mortgage  freely  and 
witliout  any  fear,  threats,  or  compulsion  of  or 
from  my  husband;  that  the  officer  thereupon 
signed  the  certiflcate  of  acknowledgment  in 
testimony  of  its  truth,  and  the  certificate  is  tnip. 
Mr.  Sandt  the  mortgagee,  neither  took  part  in 
the  coeixdon,  nor  did  he  know  that  my  husband 
procured  me  to  execute  and  acknowledge  the 
mortgage  by  the  use  of  any  influence  which  might 
be  consideved  undue,  but,  on  the  contrai?,  ac- 
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eepted  the  inortgatre  In  good  fatth'Ia  the  belief 
that  all  legal  loannalitws  had  bean  complied  yrith. 
and  that  the  mortgage  was  good.  Now,  after 
more  than  two  years,  when  the  mortgage,  by 
assignment,  has  come  to  the  hands  of  an  inno- 
cent pnrchaaer,  I  desire  to  have  the  mortgage 
declared  void  as  proeaied  by  this  eoereioa." 

In  CSorty  ▼.  Drew,  65  N.  J.  Eq.  387,  390,  86 
Atl.  827,  Vice  ObanceUor  Stevena  said : 

"At  common  law  the  wife  could  only  pass  Her 
freehold  estate  by  fine  and  oomation  recovery," 

The  first  act  i»n>vldlsg  for  an  acknowledg- 
ment by  the  wife  was  passed  In  1743.  An- 
other act  was  passed  Jnne  7,  17S9  (Elmer's 
Digest,  p.  83,  (  12),  and  the  act  to  abolish 
tines  and  common  recoveries  was  passed 
June  12,  1799  (timer's  Digest,  p.  90,  S  66). 
The  statutory  acknowledgment  was  thereby 
Bubstitnted  for  the  procedure  of  levying  a 
fine  to  pass  the  feme  oovert's  estate,  and  the 
facts  to  be  ascertained  hy  the  officer  before 
he  signs  the  cectlfleate  are  the  same  as  w»e 
required  to  be  found  by  the  Judge  before  he 
permitted  the  fine  to  be  levied.  Ultz  t.  Jenks, 
123  U.  S.  297,  296,  8  Sup.  Ct  143,  146,  31  h. 
Ed.  156.  On  the  levy  of  the  fine  neither  the 
wife  nor  her  heirs  could  be  i>ermitted  to  aver 
that  she  was  not  examined  and  did  not  c<»i- 
sent;  "for  this"  says  Lord  Coke,  "should  be 
against  the  record  of  the  court  and  tending 
to  the  weakening  of  the  general  aasurauoes 
of  the  realm."  Yet,  if  any  fraud  or.  undue 
practice  was  used  In  obtaining  the  fine,  the 
Court  of  Chancery  would  relieve  against  it. 
and  against  any  other  conveyance.  Ultc  v. 
Jenks,  supra,  dtlng  cases  supporting  the  doc- 
trine. 

In  this  state  the  oertlflcate  is  prima  fade 
evidence  of  Its  contents,  and  the  burden  of 
proof  is  on  the  wife  to  show  that  it  is  untrue. 
But  with  this  point  I  have  no  concern,  be- 
cause the  case,  as  presented,  admits  Its  truth; 
but  the  wife  seeks  to  overcome  her.  deed  on 
the  ground  of  the  coercion  above  mentioned. 
The  case  of  loung  v.  DuvaXl  et  al.,  109  U.  S. 
573,  3  Sup.  Ot.  414,  27  L.  Ed.  1036,  was  a 
case  very  much  like  the  present.  There  the 
wife  sought  to  set  aside  her  deed  because 
she  was  required,  ordered,  and  commanded 
to  sign  the  same  by  her  husband  and  a  per- 
son who  was  with  him,  and  also  because  the 
contents  of  the  deed  were  not  explained  to 
her,  and  she  was  not  examined  separate  and 
apart  from  her  husband.  The  grantee  was 
not  present,  knew  nothing  about  the  coercion 
of  her  husband,  nor  of  any  defect  in  the  ac- 
knowledgment In  that  case  the  court 
seemed  to  consider  that,  If  the  certificate  was 
true,  the  wife  could  not  obtain  relief,,  and 
dealt  particularly  with  the  probative  force  of 
the  certificate  and  the  duties  of  the  officer  in 
making  it.  The  court  said  (109  U.  S.  573,  3 
Sup.  Ct  416,  27  L.  Ed.  1036) : 

"The  duties  of  that  officer  were  plainly  defined 
by  statute.  It  was  incumbent  upon  him  to  ex- 
plain the  deed  fully  to  the  wife,  and  to  asc»tain 
from  her  whether  she  willingly'  sigafld,  sealed, 
and  delivered  the  same,  and  wishM  not  to  re- 
tract it.     The  responsibility  was  upon  him  to 


guard  her  against  coercion  or  undue  influence 
upon  the  part  of  the  husband  in  respect  of  the 
exeention  and  delivery  of  the  deed.  To  that 
end  he  was  regnired  to  examine  her  privily  and 
apart  from  the  husband.  These  facts  were  to  be 
manifested  by  a  cortificete  under  his  band  and 
seal.  Of  necessity,  arising  out  of  considera- 
tions of  public  poUcy,  his  certificate  must,  un- 
der the  circumstances  disclosed  in  this  case,  be 
regarded  as  an  ascertainment,  in  the  mode  pre- 
scribed by  law,  of  the  facts  essential  to  his  au- 
thority to  make  it;  nnd  if,  under  sudi  circum- 
stances, it  can  be  contradicted,  to  tlie  injury  of 
those  who  in  good  faith  have  acted  upon  it— 
upon  which  question  we  express  no  opinion— 
the  proof  to  that  end  must  be  of  such  a  charac- 
ter as  will  clearly  and  fully  show  the  certificate 
to  be  false  or  fraudulent.  Insurance  Co.  v. 
Nelson.  108  V.  S.  544.  547  [2B  L.  Kd.  4301. 
The  mischiefs  that  would  ensue  from  a  different 
rule  could  not  well  be  overstated.  The  cases  of 
hardship  upon  married  women  that  might  occur 
under  the  operation  of  such  a  rule  are  of  less 
consequence  than  the  general  insecurity  in  the 
titles  to  real  e!<tate  which  would  inevitably 
follow  from  one  less  rigorous." 

The  reasoning  of  the  foregoing  case  Is  al- 
so in  line  with  the  views  of  the  Conrt  of  Er- 
rors, as  expressed  by  the  Chancellor  in  the 
case  of  Remington  v.  Wright,  supra,  nnd  is 
dted  with  approval  In  Hltz  v.  Jenks,  supra. 
It  seems  to  me  that,  when  this  lady  went 
before  the  officer,  whose  duty,  prescribed  by 
law,  was  as  above  stated,  and  acknowledged 
the  mortgage  in  due  form  of  law,  on  a  pri- 
vate examination  separate  and  apart  from 
her'  husband,  she  cannot  now  assert  that 
prior  to  such  exambiatlon  her  husband  ex- 
ercised the  coercion  which  she  charges;  it 
not  appearing  that  the  mortgagee  had  any 
knowledge  of  the  coerdve  acts  of  the  hus- 
band, was  In  no  manner  a  party  to  them,  and 
had  no  reason  to  assume  that  the  facts  con- 
tained In  the  certificate  of  the  officer  were 
untrue. 

As  the  defendant  Margaret,  on  the  facta 
pleaded,  is  not  entitled  to  the  affirmative  re- 
lief prayed  for,  T  will  advise  an  order  strik- 
ing out  the  answer  by  way  of  cross-bill. 


BRIDGBWATEK  v.  OCEAN  CITY  ASS'N 
et  aL  CARROLI/  et  al.  v.  SAME.  BRAD- 
LET  T.  8AMB.  (Nos.  32/208,  83/808, 
33/613.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  15, 
1915.) 

(BylJahus  iy  the  Court.) 

1.  Covenants  cS=»40— Restkictions  on  Land 
— Land  Acquired  by  Accretion— Navioa- 
BLK  Waters. 

A  restriction  upon  the  use  of  land  fronting 
on  navigable  waters  of  this  state  extends  over 
lands  afterwards  acquired  by  accretion. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  I  48;   Dec  Dig.  «=>49.] 

2.  OOVBRAKTB  ®S349  —  RxsTBionoNS  ON  Usa 
of  Land — Aftkh-Acquirxd  Laitd— Naviqa- 
BUB  Waters — Estopfbl. 

A  restriction  upon  the  use  of  land  lying  on 
navigable  waters  of  this  state  does  not  extend  by 
estoppel  over  riparian  lands  afterwards  acquired 
by  the  covenantor  from  the  aitate. 

[Ed.  Note.— For  other  cases,  tee  Cktvenantst 
Cent.  Cig.  §  49;   Dec.  Dig.  ®=»49.]  ^ 
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3.  COTBNANTS    lO— jIO    RaaTMCTIOWB    ON    TTSB 

OF  Lakdb— Apteb-Aoqtjibed  Lands. 

An  estoppel  does  not  arise  where  the  party 
sought  to  be  estopped  took  the  after-acquired 
title  as  a  mere  conduit  of  transfer. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  S  4»;  Dec.  Dig.  «=>49.] 

4.  Vendob  and   Pubohaseb  <S=240,    242  — 
Bona  Fide  Pubchaseb— Bubden  of  Pboof. 

The  defense  of  a  bona  Gde  purchaser  for  a 
▼aluable  consideration  without  notice  must  be 
pleaded,  though  notice  be  not  charged  in  the  bill. 
In  the  absence  of  statutory  regulations,  the 
burden  of  proof  is  upon  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {§  601-605;  Dec.  Dig. 
«=>240,   242.] 

5b  Vendob  and  Pubchaskb  «=>235  —  Bona 

Fide  Pubchaseb— Payment. 

Payment,  or  its  equivalent,  of  the  whole 
purchase  money,  is  essential  to  the  defense  of 
a  bona  fide  purchaser.  The  execution  of  a  bond 
and  mortgage  in  payment  is  not  sufficient 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  667-569,  571-576; 
Dec.  Dig.  <S=>235.] 

6.  ESTOPPEI,     9=>9S(1)  —  lUPBOVKMENTS     ON 

Land— Restbictivb  Covenants. 

One  who  stands  by,  and  silently  permits 
another  to  make  large  expenditures  in  improve- 
ments on  land  under  an  honest  'belief  that  he  la 
the  rightful  owner,  must  be  held  to  have  ac- 
quiesced and  to  be  estopped  from  being  heard 
to  complain.  The  question  is  not  so  much  what 
the  party  setting  up  the  estoppel  might  or  ought 
to  have  known  or  supposed,  as  what  he  actually 
did  know  and  suppose,  to  the  knowledge  of  the 
other  party. 

[Ed.  Note. — For  other^casM,  see  Estoppel, 
Cent  Dig.  |{  264,  272 ;   Dec.  Dig.  «=93(1).] 

7.  Equity  (8=>64— Bight  to  Rblibf— Laches. 

Relief  of  an  equitable  nature  will  not  be 
afforded  a  complainant  unless  he  acts  with  dili- 
gence. One  who  supinely  sleeps  upon  his  rights 
will  be  charged  with  laches  and  barred. 

[Ed.  Note. — For  other  cases,  see  Equity,  Dec. 
Dig.  «=>64.] 

Bills  by  WiUlam  B.  Brldgewater,  by  WU- 
llam  G.  Carroll  and  others,  and  by  Henry 
Bradley,  against  the  Ocean  City  Association 
ajid  others,  to  remove  past  and  restrain  fur- 
ther encroachments  upon  their  rights  under 
covenants  in  certain  agreements.  Decision 
according  to  opinion. 

Wilson  &  Carr,  of  Camden,  and  A.  O.  Bos- 
well,  of  Ocean  City,  for  complainants.  Bour- 
geois &  Coulomb,  of  Atlantic  City,  for  defend- 
ants Ocean  City  Ass'n  and  Atlantic  Land 
Development  Co.  J.  Flthlan  Tatem,  of  Cam- 
den, for  defendants  Crease  and  Moore.  John 
Boyd  Avis,  of  Woodbury,  and  Marter  &  Rose 
and  Bleakly  &  StockweU,  all  of  Camden,  for 
other  defendants. 

BACKES,  V.  C.  The  ftmdamental  rights 
upon  which  the  complainants  in  these  cases 
rest  their  claim  to  relief  are  established  by 
the  jodgment  ot  the  Court  of  Appeals  In 
Lennig  v.  Ocean  City  Association,  41  N.  J. 
Eq.  606,  7  Atl.  491,  66  Am.  Rep.  16,  and  In 
Brldgewater  v.  Ocean  City  Railroad,  62  N. 
J.  Eq.  276,  49  Atl.  801,  affirmed  63  N.  J.  Eq. 
798,  62  AtL  1130.  The  Ocean  City  Associa- 
tion In  1880  launched  a  building  scheme  by 


subdividing  a  large  tract  ot  land  located  be- 
tween the  Atlantic  Ocean  and  Oreat  Egg 
Harbor  Bay,  Cape  May  county,  which  has 
since  become  Ocean  City,  into  streets  and 
building  lots,  and,  as  an  inducement  to  pro- 
spective purchasers  of  lots,  declared,  orally 
and  In  literature  exploiting  the  undertaking, 
that  the  blodcs  between  Fifth  and  Sixth 
streets,  from  ocean  to  bay,  were  to  be  de- 
voted to  camp  meeting  purposes,  and  to  be 
kept  open  forever.  Plans  of  the  subdivision 
were  filed  In  the  county  clerk's  office  on 
which  the  space  so  allotted  was  not  plotted 
Into  lots.  See  copy  In  Brldgewater  v.  Ocean 
City  Railroad,  supra.  Upon  these  premises 
the  court  of  last  resort  held  that  the  Asso- 
ciation had  entered  Into  an  enforoeable  Im- 
plied covenant  with  the  lot  holders  that  the 
blocks  should  be  devoted  to  the  uses  Indicat- 
ed, and  on  this  iihase  Its  deliverances  are  res 
Judicata  In  the  presoit  controversies.  Since 
then,  the  Association  has  sold  and  conveyed 
parcels  in  the  reserved  area,  on  two  of  which 
the  purchasers  have  erected  buildings;  and 
Its  avowed  Intention  Is  to  sell  to  others  for 
like  purposes.  The  complainants  are  owners 
holding  title  Immediately  or  mediately  from 
the  Association,  and  seek  to  remove  past,  and 
restrain  further,  encroachments  upon  their 
rights  under  the  covenant 

[1  ]  Of  the  new  questions  to  be  decided,  the 
most  conspicuous  and  Important,  In  the  mate- 
rial sense,  Is  whether  the  covenant  applies  to 
land  acquired  by  the  Association  through 
accretion,  by  a  recession  of  the  ocean  and  al- 
luvial deposits.  When  the  covenant  was 
made  In  1880,  the  mean  high-water  line  of 
the  ocean,  In  front  of  the  reservation,  was 
westerly  of  Atlantic  avenue,  the  readi  of 
the  tide  being  some  300  feet  In  1901  the 
ocean  had  receded  about  1,000  feet,  and  In  that 
year  the  Association  purchased  the  state's 
riparian  right,  which.  In  the  grant,  was  de- 
scribed as  316  feet  along  Sixth  avenue,  ex- 
tended to  the  exterior  line  established  by  the 
riparian  commissioners.  It  is  settled  In  this 
state  that  where  land  located  on  tidal  wa- 
ters Is  dedicated  to  public  use,  to  afford  a 
means  of  access  to  the  water,  the  pablic's 
easement  extends  to  the  water  over  lands  ac- 
quired by  reclamation  or  accretion.  In  Jer- 
sey City  V.  Morris  Canal  Co.,  12  N.  J,  Eq. 
547,  It  was  held  that  a  dedicated  street  ter- 
minating at  the  waters  of  a  navigable  river 
Is  continued  to  the  new  water  front  obtained 
by  filling  in  In  front  ot  the  shore  by  the  own- 
er of  the  land  over  which  a  street  was  dedi- 
cated; and  In  Newark  Lime  &  Cement  Ca 
V.  Mayor  of  Newark,  16  N.  J.  Eq.  64,  It  was 
laid  down  that  the  survey  of  a  highway  to  a 
navigable  river  carried  the  highway  to  the 
river  wherever  it  is  found,  and  that  if  the 
shore  Is  extended  by  alluvial  deposit,  or  by 
filling  in  by  the  proprietor,  the  public  ease- 
ment is,  by  operation  of  law,  extended  from 
its  former  terminus,  over  the  new-made  land. 


^s»Vi>r  Ktber  oasM  tee  «sii«  topie  and  KEY-KUMBER  In  all  Kay-Numberad  Olgaata  aad  Indezu 
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to  tb9  w&ter.  Hie  e<mrt  of  Appeals,  in  Ho- 
boken  Land  ft  Impw  Oo.  ▼.  Mayor  of  Hoboken, 
36  N.  J.  Law,  640,  accefpted  tbe  Jndsment  In 
tliese  cases  aa  declaring  the  law  correctly 
on  this  subject  Seabright  ▼.  AUgor,  60  N.  3. 
X^w,  «41,  66  Aa  287,  Now,  if  the  mle  of 
constniction  of  private  grants,  that  a  grant 
of  land  bounded  on  a  stream,  which  has 
Kradually  changed  its  course  by  alluvial  for- 
matlona,  holds  to  the  new  boundaries  in- 
cluding the  accumulated  soil,  is  am>llcable  to 
public  rights  acquired  by  dedication  (as  was 
tbe  view  of  the  United  States  Supreme  C!ourt 
In  New  Orleans  v.  United  States,  10  Pet  662, 
717,  9  L.  Bd.  673),  it  is  appropriate  to  an  im- 
plied covenant  having  relatively  the  same 
l^sa]  scope. 

[2, )]  It  is  not  however,  a  legal  sequence 
to  this  applied  mle  of  amstruction,  that  the 
covenant  extends  across  the  state's  land  sub- 
sequently acquired  by  the  Associatton.    The 
United  States  Supreme  Court  in  Hoboken  ▼. 
Pa.  B.  B.  Co.,  124  D.  S.  666,  8  Sup.  Ot  64S, 
31  L.  Ed.  643,  decided  that  a  riparian  pro- 
prietor in  New  Jersey  has  no  power  to  create 
an  easement  for  the  public  over  lands  below 
blgb-water  mark,  as  against  the  state  and 
tliose  claiming  under  it;  and  if  he  attempts 
to  do  it  and  then  conveys  to  another  person 
all  his  right  to  reclaim  the  land  under  water 
fronting  his  property,  his  grantee  may  ac- 
quire from  the  state  the  title  to  such  land, 
discharged  of  the  suiH>osed  easement    This 
doctrine  was  adopted  by  our  Supreme  Court 
In    Elizabeth   v.    Central    Railroad    ot  New 
Jersey,  68  N.  J.  Law,  491,  22  AtL  47;  and  in 
Kvans  T.  New  Anditcnrlom  Pier  Oo.,  63  N.  J. 
Ea.  674,  63  Aa  111,  this  court  held  the  cov- 
enant of  a  grantee,  binding  himself,  his  heirs, 
and  assigns,  restricting  the  use  of  his  land  ly- 
ing on  the  ocean  front  not  to  embrace  adjoin- 
ing riparian  lands  afterwards  acquired  by  his 
assigns  from  the  state.    But,  argue  the  com- 
plainants, the  Association  has  purchased  the 
state's  title  and  has  made  possible  the  per- 
formance of  the  covoiant  in  its  broadest 
sweep,  and,  therefwe,  it  is  estopped.     This 
may  be  met  by  the  answer  that  it  does  not 
appear  in  the  case  that  the  ocean's  retreat 
so  far  has  left  any  part  of  the  state's  lands 
dry,  and  that  present  conditions  do  not  in- 
fringe the  requirements  of  the  covenant     I 
will  not  pause,  because  my  opinion  on  the 
point  is  against  the  complainants'  contention 
and  has  bearing  uimn  the  rights  of  defend- 
ants who  own  land  on  the  bay  side  within 
the  ilparlan  rights  hereafter  to  be  alluded  to. 
The  proposition  advanced  by  the  complain- 
ants might  have  merit  if  the  covenant  had 
been  that  the  Association  would,  upon  ac- 
quiring the  state's  title,  appropriate  it  to  tbe 
use  indicated,  or,  if  it  had  represented  Itself 
to  be  the  owner;   but  that  was  neither  the 
nature  of  the  undertaking,  nor  the  situation, 
and  I  apprehend  that  tbe  right  to  relief  does 
not  reside  in  estoppel.    The  full  measure  of 
the  Association's  obligation  la  this  coimeo- 


tion,  it  seems  to  me.  Is  to  be  discovered  in  a 
correct  Interpretation  of  its  contract  Now, 
when  the  covenant  was  made  to  keep  open 
forever  tbe  strip  of  land  from  ocean  to  bay, 
the  Association  owned  only  down  to  high  wa- 
ter and  was  utterly  impotent  tn  bind  be- 
yond. This  limit  of  its  power,  it  must  be 
assumed,  was  within  the  comprehension  of 
the  contracting  parties,  and  hence  that  it 
was  not  within  the  contemplation  of  the  bar- 
gain other  than  that  the  restriction  should 
stop  at  the  state's  line.  The  self-established 
or  mutually  recognized  boundary  manifestly 
marks  the  confine  of  the  covenant  In  a 
somewhat  similar  situation,  the  Court  of  Ajv 
peals,  in  Camden  v.  McAndrews  &  Forbes 
Co.,  86  N.  J.  Law,  260,  88  Atl.  1034,  adjudged 
that  the  making  and  use  by  a  landowner  of 
a  sales  map  or  plat  of  his  land  showing  lots, 
blocks,  and  streets,  and  the  conveyance  of 
land  by  reference  tiiereto,  constitute  a  dedi- 
cation to  public  use  of  the  streets  delineated 
thereon  so  far  aa  the  ownership  extended 
at  the  time  the  map  was  made,  but  not  of 
streets  lying  wholly  outside  the  owned  tract 
though  the  land  be  subsequently  acquired, 
unless  there  be  some  further  act  evidencing 
an  intent  to  dedicate  streets  traversing  such 
after-acquired  property.  The  elements  of 
an  estoppel  (3  Wash.  Beal  Property  [eth 
Ed.]  81)  are  totally  absent  and  reli^  must 
be  denied  on  this  score.  The  covenant  can- 
not be  stretched  beyond  its  fair  intendment 
Courts  of  equity  do  not  aid  one  man  to  re- 
strict another  in  the  uses  to  which  he  may 
lawfully  put  his  property,  unless  the  right, 
to  such  aid  is  dear.  Fortesqne  v.  Carroll,  76 
N.  J.  Eq.  683,  76  Atl.  923,  Ann.  Cas.  1912A,  79. 
[4]  The  Association  sold  the  accrued  land, 
including  tbe  riparian  title,  In  1909  to  the 
Atlantic  Land  &  Development  Company,  by 
a  description,  beginning  on  the  easterly  side 
of  Atlantic  avenue  and  extending  along 
Sixth  street  extended  oceanward  1,310  feet 
to  the  exterior  line  of  the  riparian  grant; 
and  the  next  Inquiry  is  whether  the  cove- 
nant is  binding  upon  it  The  Development 
Company  does  not  set  up  the  defense  tfiat  it 
was  a  purchaser  in  good  faith,  without  notice 
of  tbe  covenant  Chancellor  Kent  in  Mur- 
ray V.  Ballon,  1  Johnson's  Chan.  Kepts.  666, 
said  that  if  a  party  means  to  defend  himself 
on  the  ground  that  he  was  a  bona  flde  pur- 
Chaser  for  a  valuable  consideration,  without 
notice  of  a  trust,  he  must  deny  the  fact  of 
notice  and  every  circumstance  from  which  it 
can  be  Inferred.  And  notice  must  be  denied, 
though  not  drnrged  by  the  bill.  Jones  v, 
Thomas,  8  P.  Wms.  244,  24  Eng.  Reprint 
1047,  note.  Such  defense  does  not  profess 
to  go  to  the  merits  of  the  controversy  ten- 
dered by  the  complainant,  but  only  to  the 
propriety  of  the  remedy  that  the  court  is 
asked  to  enforce.  It  is  new  matter  in  bar 
of  the  Jurisdiction  of  equity,  and  proceeds 
upon  the  notion  that  as  no  consideration 
can  aiqteRl  more  favorably  to  a  court  of 
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«qnlty  Chan  that  ot-me  who,  In  good  faith, 
has  paid  for  a  tittle  without  notlc«  of  any 
incumbrance,  a  court  of  equity  will  not  con- 
cern Itself  with  a  comparison  of  equities, 
but  will  content  itself  with  a  denial  of  Its 
remedial  assistance.  Atlantic  City  v.  New 
Auditorium  Pier  Co.,  67  N.  J.  Eq.  610,  59 
Atl.  158.  The  burden  la  upon  the  defendant 
to  establish  the  truth  of  the  plea,  unless  It 
Is  shifted  by  the  Keglstry  Act.  Hodge  v. 
Amerman,  40  N.  J.  Eq.  99,  2  AU.  257.  The 
failure  to  plead  immunity  from  attack  on 
this  ground,  therefore,  leaves  the  case  to  be 
dealt  with  according  to  the  equities  of  the 
parties. 

Even  If  the  defense  had  been  interposed, 
it  could  not,  in  my  Judgment,  have  been 
sustained.  The  defendant  had  notice  of  the 
maps  or  plans  of  Ocean  City  filed  by  the  As- 
sociation; its  deed  makes  reference  to  them, 
and,  together  with  the  physical  evidences  on 
the  ground,  were,  as  Vice  Chancellor  Grey 
observed  In  Bridgewater  v.  Ocean  City  Ball- 
road,  quite  sufficient  to  put  It  on  warning 
that  those  lands  were  devoted  to  some  use 
calling  for  an  open  space.  The  uniform  use 
of  the  side  lines  of  Fifth  and  Sixth  streets 
for  town  lots  and  the  leaving  the  squares 
between  Fifth  and  Sixth  streets  as  open 
blocks,  nearly  in  the  center  of  the  city,  was 
an  indication  that  they  were  devoted  to 
some  special  purpose.  Slight  Inquiry  by  the 
defendants  would  have  disclosed  to  them 
what  their  use  was.  If  they  were,  In  fact,  at 
any  time  Ignorant  of  It  The  defendant  was 
fairly  notified  by  all  these  circumstances  of 
'  the  outstanding  covenant,  and  waa  bound  by 
it  as  was  tlie  original  covenantor.  The  fact 
that  lots  were  not  plotted  on  either  side  of 
Fifth  and  Sixth  streets,  oceanward  of  At- 
lantic avenue,  la  Inconsequential.  The  ab- 
sence of  structures  throughout  the  stretch 
between  the  two  streets  (with  two  excep- 
tions), while  the  adjoining  land  was  thickly 
built  upon,  was  calculated  to  attract  atten- 
tion sufficient  to  put  It  <m  notice. 

[5]  Furthermore,  the  defendant  is  not  en- 
titled to  the  standing  of  a  bona  fide  pur- 
.chaser  for  value,  because  the  consideration 
price  of  $12,500  was  not  paid,  but  only  se- 
curod  by  a  purchase-money  mortgage.  The 
Association  qonreyed  to  tbe  Development 
Company,  by  four  several  deeds,  for  $50,000, 
all  of  Its  land  on  the  ocean  side  of  Atlantic 
avenue  (one.  piece  being  the  land  in  front 
of  the  reserve),  and  took  in  payment  four 
mortgages  of  $12,600  each,  approximately 
the  value  of  the  parcel  mortgaged.  Pay- 
ment, or  ita  equivalent,  of  the  whole  pur- 
chase money  Is  essential  to  the  defense  of  a 
bona  fide  parcfaaser.  Notice  before  actual 
payment  of  the  purchase  money,  although  it 
be  secured,  is .  notice  before  the  contract 
Haughwout  &  PcHneroy  t.  Murphy,  22  N.  J. 
Eq.  531.  Actual  paymmt  is,  in  general,  nec- 
essary to  the  protection  of  a  sabaequent 
bona  fide  purchaser  for  value,  and  giving  a 


security  and  cseontliis  a  bodd  or  otiier  obllr 
gation  fbr  payment  ls<  not  snflh;i«it  Loeej 
V.  Simpson,  11  N.  J.  Eq.  246;  Leonard  ▼. 
Leonia  Hrights  Land  Co.,  81  M.  J.  Bq.  489,  87 
Aa  64B,  Ann.  Cas.  19140,  749;  Kltteridge 
V.  Chapman,  86  Iowa,  348 ;  Bush  v.  Mitchell, 
71  Iowa,  338,  32  N.  W.  867;  Baldwin  v.  Sag- 
er,  70  lU.  608. 

[6]  The     defendants      Moore,      Masland, 
Cresse,  and  ':^hn  are  owners  respectively  of 
lots  on  the  bay  side  of  the  tract    Hahn's  is 
entirely  below  mean  high-water  line.     The 
other  three  defendants  own  upland  and  the 
riparian  right  adjacent     The  conveyances 
by  the  Assoclatton  to  them  of  the  upland 
run  to  within  three  toet  of  the  high-water 
mark  of  the  bay,  and  at  the  time  of  the 
sales  the  Assoclatton  agreed  to  «rt>tain  for 
them,  upon  request,  the  title  of  the  state, 
upon  their  paying  the  price.    The  three-foot 
strip  along  the  edge  was  reserved  by  the 
Association,  so  as  to  include  in  its  convey- 
ances of  the  rii)arian  title  community  re- 
strictions, part  of   the   general   scheme  for 
the  regulation  of  the  conduct  of  Ocean  City. 
Masland  built  a  boathouse  on  bis  lot,  a  cor- 
net of  which  is  on  the  upland.     Cresse's 
dwelling  house  is  wholly  below  high  water. 
At  the  time  these  defendants  bought  from 
the  Association  the  lands  on  either  side  of 
Sixth  street^  produced  west  of  Bay  avenue, 
were  not  plotted  Into  lots,  and  for  this  rea- 
son they  claim  notice  ot  the  restriction  is  not 
to  be  imputed  to  them.    It  is  almost  Impos- 
sible to  believe  that  all  four  did  not  have 
actual  notice.    Repeated  litigation  alone  made 
It  notorious.    They  were  all  more  or  less  in- 
timately associated   with  the  development, 
and  interested  in  the  affairs,  of  Ocean  City 
before  they  purchased.    Senator  Cresse  was 
Instrumeutaa  in  passing  the  act  of  March 
30,  1904  (P.  L.  19M,  p.  366),  legislating  meth- 
ods for  vacating  the  dedication  of  these  lands 
for  public  use,  proceedings  under  which  were 
set  aside  by  the  Supreme  Court  in  Ocean 
City  lAnd  Co.  v.  Ocean  City  and  Ocean  City 
Ass'n,  73  N.  3.  Law,  493,  68  Aa  1112.     But, 
aside  from  this,  they  were,  as  above  found 
against  the  Development  Company,  charged 
with  notice,  by  the  immediate  surroundings 
and  by  the  maps  of  the  building  schoue  on 
file  in  the  clerk's  office.     Their  title  deeds 
are  on  printed  forms  of  the  Association,  in 
which  reference  is  made  to  the  maiie.    In  tlie 
Masland  deed,  especial  attention  is  attracted 
to  the  maps  by  the  obliteration  in  red  ink 
of  the  reference.    As  to  their  fast  land,  the 
defendants  Moore,-  Masland,  and  Oesse  will 
be  hdd  to  an  observance  c^  the  reabrlctlon. 
Their  titles  held  nnder  the  state's  grants,  as 
above  observed,  are  not  Included.     If  the 
doctrine  of  estoi^>el  invoked  by  the  complain- 
ants, has  any  place  in  this  case,  there  is  an 
additional  reason  for  not  applying  it  to  tiM 
four  defendants  above  named.    It  cannot  be 
controverted  that  if  th6y  had  taken  thrir  ri- 
parian granta  direct  from  the  states  their 
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title  under  tb«  state  wotfld  be  unaBsallableb 
Now,  their  airreement  wltb  the  ABSodatioa 
at  tbe  time  they  bonght  tbetr  npland  was 
that  Qp<»  tbe  payment  of  tbe  price  by  them 
of  the  state's  title,  the  Association  would,  on 
request,  procure  for  them  the  grant  The 
Intermediate  title  was  to  be  taken  by  the 
Association  for  a  spedflc  purpose.  Under 
these  drcumstancea,  so  far  as  the  lands  un- 
der water  were  concerned,  the  title  was  In 
the  Association  as  trustee,  and  was  conveyed 
to  It,  and  by  it  merely  as  a  conduit,  upon 
which  an  estoppel  cannot  be  built  16  Oyc 
697,  and  cases  In  the  footnote. 

The  defendant,  Mary  J,  Buchaman,  owns 
two  lots  on  the  comer  of  Ocean  avenue  and 
Sixth  street.  In  the  reserved  area,  upon  whldi 
are  erected  a  large  boarding  house  or  hotel, 
and  for  Its  removal  a  mandatory  Injunction  Is 
sought  The  lots  were  originally  conveyed 
by  the  Association  to  Charles  Matthews,  Jr., 
In  189&  He  had  notice  of  the  restriction, 
for  It  appears  that  the  conveyance  was  made 
to  him  In  consideration  of  his  services  In 
obtaining  releases  of  lot  owners  of  their 
rights  under  this  very  covenant  Mrs.  Bu- 
chanan became  tbe  owner  In  1900  by  a  deed 
from  the  grantee  of  Matthews,  for  which 
she  paid  approximately  $18,000.  The  board- 
ing house  was  moved  by  Matthews  to  the  lots 
In  1897,  or  thereabouts,  and  enlarged  by  Mra 
Buchanan  some  10  years  later  at  an  outlay 
of  upwards  of  $3,600.  The  complainant 
Brtdgewater  (and  It  Is  not  a  remote  surmise 
that  the  others  did  too)  knew  of  the  erection 
and  Improvements  as  they  were  being  made, 
and  stood  by  and,  without  the  slightest  pro- 
test, permitted  these  large  expenditures  to 
be  made.  He  must  be  held  to  have  acquiesced 
and  to  be  barred  from  now  being  heard  to 
complain.  Trout  v.  Lacas,  64  N.  J.  Eq.  861, 
35  Atl.  163 ;  Goater  v.  Ely,  80  N.  J.  Eq.  40, 
82  Atl.  611.  In  the. absence  of  denial  of  ac- 
quiescence by  the  other  complainants,  they 
will  also  be  regarded  as  estopped.  The  com- 
plainants contend  that  the  estoppel  should 
not  work  against  them,  because  the  expendi- 
tures were  not  made  in  ignorance  of  their 
rights  under  the  covenant  It  cannot,  with 
any  hope  of  belief,  be  said  that  Mrs.  Buchan- 
an was  not  pot  upon  Inquiry.  The  maps  and 
tbe  unimproved  condition  of  the  strip,  com- 
pared with  the  adjoining  and  improved  land, 
were  enough  to  charge  her  with  this  duty; 
but  my  understanding  of  the  law  is  tbat  a 
failure  to  discharge  it  will  not,  at  all  evmts, 
estop  one  from  setting  up  acquiescence,  for 
as  Vice  Chancellor  Pitney  said  in  Sumner  v. 
Seaton,  47  N.  J.  Eq.  108,  19  Atl.  884,  the 
question  Is  not  so  much  what  the  party  setr 
ting  up  the  estoppel  might  or  ought  to  have 
known  or  supposed,  as  what  he  actually  did 
knonr  and  suppose,  to  the  knowledge  of  the 
other  party.  It  was  not  attempted  to  be 
proved  ithat  Mrs.  Buchanan  had  actual  notice 
of  the  covenant  or  of  Its.  force  and  effect, 
and  In  view  of  the  large  purchase  piloe  of 


the  property  and  the  heavy  expenditure  of 
money  In  Its  improvemnit,  the  only  reason- 
able inference  is  that  tdde  honestly  believed, 
at  the  times  she  bought  and  built  the  title  to 
be  good,  and  that  she  owned  the  property. 
More  than  this  is  not  expected.  Sumner  v. 
Seaton,  supra. 

[7]  As  to  Mra  Buchanan,  the  complainants 
are  guilty  of  laches.  The  first  of  these  bills 
by  Brldgewater  was  filed  in  1910,  and  for 
13  years  they  supinely  slept  upon  their 
rights.  EJquity  demands  diligence  whenever 
its  remedy  Is  sought  in  cases  of  this  kind, 
and  where  the  right  to  enforce  building  re- 
strictions is  of  a  purely  equitable  nature,  a 
court  of  equity  will  not  enforce  them  by 
mandatory  injunction,  unless  prompt  applica- 
tion is  made  by  the  person  entitled  to  enforce 
the  restrictions.    Trout  v.  Lucas,  supra. 

Mr.  Masland  took  title  to  his  upland  and 
erected  his  boathouse  in  1900,  to  the  then 
knowledge  of  the  complainant  Brldgewater. 
As  to  him,  to  compel  removal,  the  complain- 
ants are  barred  both  by  acquiescence  and 
laches. 

The  seven  defendants  other  than  Hahn, 
whose  Interest  in  this  litigation  has  just  been 
disposed  of,  are  parties  to  the  three  bills. 
Bahn  and  others  are  additional  defendants 
In  the  Bradley  and  Carroll  suits,  and  the 
complaints  against  them  will  be  now  con- 
sidered.   . 

Ocean  City  Tabernacle  Association  owns 
the  fee  in  the  block  bounded  by  Wesley  and 
Asbnry  avenues  and  Fifth  and  Sixth  streets, 
known  as  the  "Camp  Ground  Square,"  on 
which  stands  an  auditorium,  Its  answer  la 
disingenuously  framed,  and  does  not  frankly 
set  forth  the  capacity  in  which  it  holds  the 
title,  but  with  the  aid  of  the  brief  of  counsel 
it  may  fairly  be  Inferred  that  the  fee  of  the 
Ocean  city  Assodatioa  was.  turned  o^er  in 
order  that  it  might  carry  out  the  intention 
of  the  Association  to  establish  and  maintain 
camp  grounds  and  an  auditorium.  No  threat- 
ened violation  of  the  covenant  Is  charged  or 
proved,  and  counsel  asserts  that  their  client 
never  intended  and  does  not  prtvose  to  lease 
the  ground  ezc^t  for  camp  ground  sites  and 
camp  ground  purposes.  This  block,  it  Is  ad- 
mitted all  around,  was  dedicated  to  the  spe- 
cial purpose  for  which  It  Is  now  being  used, 
and  it  is  not  pretended  by  either  side  to  be 
involved  in  these  disputes. 

The  defendant  Centenary  Fund  and  Preach- 
ers Aid  Society  holds  title  to  two  lots  in  the 
reservation.  In  trust  for  the  estate  of  ESzra  B. 
Iiake,  deceased,  conveyed  to  it  in  payment  of 
dividends  due  from  the  Associatton  to  the  es- 
tate, la  its  answers  officially  filed,  the  So- 
ciety denies  the  application  of  tbe  restric- 
tive covenant  to  its  lots  and  tbe  right  of  the 
CMnplalnants  to  have  it  enforced;  the  implica- 
tion being  tbat  it  may  use  and  sell  them  in 
defiance  of  the  restrfctltm.  In  answers  sal>- 
sequently  filed  by  other  counsel,  the  tune'  is 
changed.    The  Society  therein  avers  that  the 
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conveyances  were  made  "subject  to  all  iif  the 
dedioatlona  and  restrictions  express  or  Im- 
plied theretofore  created  thereon  by  the 
Ocean  City  Association,"  and  has  never  used 
or  allowed  them  to  be  used  for  any  other 
purpose,  "excepting  in  accordance  with  the 
dedications  and  restrictions  set  out  in  the 
bill  of  complaint  in  this  cause"  ;  and  by  cross- 
bill prays  that  "the  said  dedication  may  be 
construed,  and  that  the  rights  of  this  defend- 
ant in  the  said  premises  so  conveyed  to  it,  as 
set  out  in  said  bill  of  complaint,  as  to  the  use 
and  occupation  thereof  by  this  defendant,  its 
grantees,  or  lessees,  may  be  determined  by 
the  order  and  decree  of  this  honorable  court." 
Neither  set  of  answers  Is  attested  by  the  cor- 
poration in  the  manner  required  of  corporate 
pleading.  Dickinson's  Chan.  Prac  p.  115. 
The  submission  to  observe  the  letter  and  spir- 
it of  the  dedication  cannot  be  regarded  as 
the  -concession  of  the  Society,  and  it  must  be 
treated  as  antagonistic  to  any  restraint  upon 
use  or  right  of  unincumbered  alienation. 

James  E.  Lake  and  S.  Wesley  Lake,  origi- 
nal promoters  of  Ocean  City,  have  lots  In  the 
forbidden  district,  which  they  insist  they  are 
at  liberty  to  use  for  private  purposes,  unham- 
pered by  the  covenant 

Other  defendants.  Ocean  City  Railroad 
Company,  Scull  &  Marts  Company,  David  A. 
Rncker,  and  City  Mill  and  Lumber  Company, 
have  not  answered. 

The  final  question  relates  to  the  form  of 
the  relief.  The  attitude  of  the  Ocean  City 
Association  throughout  this  litigation  Is  one 
of  deliberate  intention  to  sell  its  remaining 
fee  in  the  reserved  area  for  private  building. 
In  Its  answer,  it  declares  that  the  time  has 
come  when  it  is  necessary  for  It  to  dispose 
of  the  land,  and  at  the  bearing  there  was  no 
concealment  of  that  purpose.  It  Is  too  obvi- 
ous for  comment  that  the  purchase  by  the  De- 
velopment Company  was  made  tor  the  same 
object.  In  one  of  Its  answers  It  says  so. 
There  Is  no  way  to  adequately  protect  the 
complainants  as  against  the  Association  and 
the  Development  Company  and  their  innocent 
grantees,  except  by  the  Injunctive  power  of 
this  court,  and  therefore  they,  their  succes- 
sors, and  assigns,  will  be  restrained  from 
using  the  land  in  Ocean  City  between  Fifth 
and  Sixth  streets  and  the  Atlantic  Ocean  and 
Oreat  £]gg  Harbor  Bay,  to  the  point  of  line 
of  the  riparian  grants  to  the  Association,  and 
from  In  any  manner  conveying  the  same  or 
any  interest  therein,  for  any  use  or  purpose 
whatsoever,  inconsistent  with  its  use  as  a 
camp  meeting  ground  or  park. 

The  defendants  Moore,  Gresse,  and  Mas- 
land  (as  to  their  upland),  Centenary  Fund 
and  Preachers  Aid  Society,  James  E.  Lake, 
and  S.  Wesley  Lake,  having  dmled  the  cove- 
nant, and  still  offering  resistance  to  its  en- 
forcement, will  be  restrained  in  like  manner. 

The  defendant  Hahn  and  wite,  by  convey- 
ance from  the  Association,  have  title  to  prem- 
ises purporting  to  be  upland,  which  at  the 


hearing  proved,  in  fact,  to  be  bdow  high-wa- 
ter lln&  As  to  them,  the  bill  will  be  dismiss- 
ed, but  without  prejudice  to  future  action  In 
case  of  threatened  violations  upon  the  uplaiid. 
if  any  they  have. 

Mary  J.  Buchanan  disavows  any  effort  in 
the  past  or  of  intention  in  the  future  to  fur- 
ther violate  the  covenant,  and  the  Ocean  City 
Tabernacle  Association  also  dlaaffirma  the 
right,  desire,  or  intention,  to  molest.  As 
against  them,  the  bill  will  be  dismissed,  but 
without  prejudice  in  the  event  of  infractions 
of  the  restriction  hereafter. 

The  defendants  who  have  not  answered 
wUl  be  enjoined,  if  it  is  deemed  necessary. 

It  is  suggested  that  further  protection  may 
be  afforded  the  complainants  by  filing  in  the 
clerk's  office  a  notice  of  lis  pendens. 


BENSEL  T.  ANDERSON  et  al.    (N«.  S»/638.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  24, 
1915.) 

(Bvtttthut  hy  the  Court.) 
BnxB  AND  Notes  (S=3lOI,  363— Indobsevknt 

—  VALIDITT  —  OONFIDEWTIAL      RKLATIONB  — 
RBMBDIEB  of  InKOCENT  H0I.DEBS. 

The  complainant,  an  old  man  of  90  years, 
owning  a  Bmall  estate  and  living  with  and  de- 
pendent upon  his  children  and  son-in-law,  agreed 
to  become  a  joint  indoner  of  commercial  pa- 
per, without  limit  in  amount,  to  finance  a  busi- 
ness about  to  be  engaged  in  by  the  son-in-law 
and  the  coindorser.  Tne  enterprise  failed,  with 
paper  outstanding,  jointly  indorsed,  far  m  ex- 
cess of  the  value  of  the  complainant's  property. 
Held,  that  the  agreement  and  Indorsements  were 
obtained  under  the  influence  of  confidential  re- 
lations existing  between  the  complainant  and 
the  son-in-law,  of  which  the  oomdorser  was 
charged  with  notice,  and  as  to  the  coindoraer 
the  agreement  and  mdorsements  were  void  for 
want  of  intelligent  nnderstanding  by  the  com- 
plainant and  absence  of  competent  and  inde- 
pendent advice.  Also  ^Id,  that  a  Judgment  re- 
covered by  the  coindorser  oq  the  joint  liability 
is  Invalid,  execution  whereof  would  be  restrain- 
ed, and  that  third  parties)  innocent  holders  of 
the  paper,  would  be  compelled  to  exhaust  their 
remedy  against  the  coindorser  before  resorting 
to  the  complainant's  property. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  j|<  214,  T90,  T91,  960,  962; 
Dec.  Dig.  «s»101,  363.] 

Suit  by  William  Bensel  against  William  O. 
Anderson  and  others.  Decree  for  complain- 
ant 

Aaron  Y.  Dawes,  of  HIghtstown,  and 
James  J.  McGoogan,  of  Trenton,  for  com- 
plainant. Frederick  R.  Brace,  of  Trenton, 
for  defendant  Anderson.  W.  Holt  Apgar,  of 
Trenton,  for  defendant  First  Nat  Bank. 

BACKES,  V.  C.  The  complainant  WilUam 
Bensel,  90  years  of  age,  retired  from  the 
butcher  business  some  ^  years  ago,  with 
savings  of  about  $10,000,  invested  In  a  home 
and  a  small  frame  house  near  by.  During 
his  retirement  he  has  occupied  his  home 
with  an  anmarried  daughter,  another  daugh- 
ter, Mrs.  Howell,  end  her  husband  living  in 
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an  adjoining  bonsaj-anil  Sunael  Ellad,  wbo 
married  a  third  daughter,  Uvea  In  one  In 
tile  rear.  -O^ey  all  take  their  meala  at  the 
father's  house,  and  have  done  So  for  many 
years.  The  means  for  the  upkeep  of  the 
home,  the  supply  of  the  table,  and  the  needs 
of  the  parent  are  provided  by  the  njarrled 
daaghters,  who  also  assist  in  the  household ; 
the  funds,  of  course,  being  furnished  by  the 
husbands.  Samuel  Kline  was  the  man  of 
the  house,  who,  in  his  daily  associatiini  with 
the  old  gHitleman,  assisted  him  in  his  per- 
sraial  affairs,  which  infirmities,  due  to  ex- 
treme old  age,  made  necessary,  and  enter- 
tained and  amused  him,  not  excluslTely,  but 
in  common  with  the  daughters.  He  was  his 
advise  in  whatever  little  business  transac- 
ti<m8  there  were,  and  shared  bis  confidence. 
Kline  was  engaged  In  manufacturing  barbers' 
chairs  and  supplies,  and  Bens^  was  his  ac- 
commodatikm  Indorser  to  the  amount  oC  $4,- 
660,  when,  in  1912,  Kline  and  Anderson  or- 
ganized the  Samuel  Kline  Company,  Kline 
contributing  $2,600,  the  estimated  equity  of 
his  business,  as  against  92,600  in  cash  put 
np  by  Anderson.  EaCh  held  equal  shares  of 
the  capital  stock  of  the  company,  and  togeth- 
er they  managed  the  concern.  They  contln- 
oed  until  1914,  v^en  Anderson  withdrew. 
Anderson  is  now  the  owner,  but  Just  how 
he  got  control  of  the  company  does  not  ap- 
pear. During  the  Joint  management,  Beneel 
became  an  accommodation  indorser  with  An- 
derson on  the  company's  paper  to  the  amount 
of  $28,400,  discounted  by  the  First  Kational 
Bank  of  Trenton.  When  Anderson  with- 
drew, the  corporation  executed  to  him  a  chat- 
tel mortgage  ap<m  all  of  its  thai  and  after- 
aoqniied  property,  conditioned  that  it  should 
be  void  upon  the  payment  of  the  notes  so 
Indorsed  by  Anderson,  and  his  discharge 
from  liability  thereon.  On  the  mortgage  An- 
derson has  so  far  realized  $5,000,  out  of  a 
possible  value  of  the  mortgaged  property  of 
$8,000.  The  mortgage  is  now  held  by  the 
First  National  Bank,  having  been  assigned 
to  it  as  collateral  security.  The  accommoda- 
tioa  paper  was  all  dishonored,  notice  of 
wldch  was  duly  given.  One  of  the  notes,  dat- 
ed March  27,  1914,  at  four  months,  for  $6,- 
000,  was  redeemed  by  Anderson,  upon  which 
he  recovered  Judgment  against  Bensel  in  the 
Supreme  C!ourt  for  one-half  of  the  f ace^  plus 
Interest  and  costa  The  First  National  Bank 
brought  suit  against  Bensel  and  Anderson  as 
indorsers  upon  two  notes  for  $6,000  and  $8,- 
OOO,  respectively,  and  at  the  request  of  Ander- 
son entered  Judgment  against  Bens^  only, 
and  thereunder  levied  upon  the  letter's  prop- 
erty, and  was  about  to  make  its  money  when 
this  bill  was  filed.  The  object  of  the  bill 
is  to  compel  Anderson  to  pay  the  notes  and 
Judgment  of  the  bank  out  of  his  own  funds, 
and  those  had  and  derivable  from  the  pro- 
ceeds of  the  chattel  mortgage,  in  rtilef  of 
the  complainant,  and,  pending  the  effort,  stay 
.cidleetloa  bf  th«  hank  out  of  the  oompiala- 


ant's  pn^wrty.  Anderson  Is  solvent,  and 
there  is  no  danger  on  this  score  of  loss  to 
the  bank.  I  take  this  to  be  so,  because  of 
tJie  bank's  prosecution  of  Bensel  alone,  and 
its  willingness  to  forego  proceedings  against 
Anderson. 

When  Kline  proposed  to  Anderson  to  Join 
him  in  business,  he  was  In  a  precarious  con- 
dition tor  lack  of  funds  and  credit,  and  un- 
able to  continue  alone.  For  the  purpose  of 
raising  capital  to  take  up  outstanding  obli- 
gations upon  which  Bensel  was  indorser  and 
to  float  the  new  project,  It  was  arranged 
between  the  two  that  Bensel  and  Anderson 
should  Jointly  Indorse  commercial  paper  for 
discount.  By  appointment  made  by  Kline, 
Anderson  met  Bensel  at  his  house,  and  what 
occurred  there  is  best  told  in  Anderson's  lan- 
guage: 

"I  simply  stated  I  came  to  see  Mr.  Bensel  to 
talk  the  matter  of  Mr.  Kline  and  myself  going 
into  business  together,  and  to  see  if  it  was 
agreeable  to  him  to  continue  as  indorser,  equal- 
ly, on  paper  with  me;  but  that,  whereas,  now 
he  was  persoaally  liable  for  the  entire  amount, 
he  would  then  be  liable  for  half,  and  that  the 
paper  given  with  his  indorsements  would  be 
used  to  lift  paper  on  which  he  was  personally 
indorsing  for  Kline,  and  in  such  nse  of  the  busi- 
ness as  might  be  deemed  necesaary.  I  asked  Mr. 
Bensel  at  the  time  as  to  his  flnandal  responsi- 
bility; he  told  me  he  owned  the  property  328 
North  Broad,  and  the  property  on  Montgomery 
street.  The  property  on  Montgomery  street  he 
said  was  mortgaged  for  $1,200.  As  to  the  value 
of  the  proper^  on  North  Broad  street,  there 
was  nothing  particular  said.  I  put  my  own 
value  on  It 

The  value  of  both  properties  Anderson  es- 
timated at  from  $10,000  to  $12,000.  Nothing 
was  mentioned  of  the  amount  to  which  the 
new  line  of  paper  was  to  be  Issued.  There- 
after the  Kline  Company  was  formed,  and 
from  time  to  time  notes  were  taken  by  Kline 
to  Bensel  for  his  Indorsement,  until  the  net 
accumulations  amounted,  as  above  stated,  to 
over  $23,000. 

The  theory  upon  which  the  case  is  present- 
ed, although  scantily  charged  in  the  bUI, 
but,  in  view  of  the  answer,  sufficient  to  advise 
the  defendants  of  the  gravamen  of  the  com- 
plaint, is  that  the  indorsements  of  Bensel, 
resulting  in  his  present  predicament,  were 
procured  by  the  undue  Influence  of  Kline,  to 
the  knowledge  of  Anderson — an  undue  In- 
fluence presumed,  and  not  effectually  rebut- 
ted— from  a  relationship  of  tmst,  confidence, 
and  dependence  existing  between  Bensel  and 
his  son-in-law.  The  determination  of  the 
issue.  If  it  were  confined  to  Bensel  and 
Kline,  would  Involve  no  difficulty  in  condemn- 
ing the  transaction  as  fraudulent  For  here 
we  have  a  tottering  old  man.  In  years  far 
beyond  the  allotted  time,  dependent  for  his 
temporal  wants  entirely  upon  his  diildren, 
and  in  a  large  measure  upon  his  son-in-law, 
a  member  of  his  household,  in  whnn  he  un- 
doubtedly repooed  great  confidence.  Involving 
himself,  at  the  latter's  Instuioe,  in  obliga- 
tions which  In  no  wise  could  have  benefited 
him,  and.  If  permitted  to  stand,  would  result 


Digitized  by 


Google 


312 


96  ATLAKTIO  RBPOSGTSIB 


<M.X 


in  fftreeplnK  a-way  bla  -  meager  oompetenee, 
.leaving  him  impoTerlshed,  a  subject  of  char- 
ity, or  possibly  a  pnUlc  diarge.  From  sncb 
calamity  equity,  In  a  measure,  shields  him. 
In  all  transactions  between  parties  occupy- 
ing relations,  whether  legal,  natural,  or  con- 
ventional in  their  origin,  in  which  confldence 
is  naturally  Inspired,  <»',  In  fact,  reasonably 
exists,  the  burden  <rf  proof  is  thrown  upon 
the  i)er8on  in  whom  the  confldence  Is  reposed, 
and  who  has  acquired  an  advantage,  to  show 
affirmatively,  not  only  that  no  deception  was 
practiced  tl^rein,  no  undue  influence  used, 
and  that  all  was  fair,  open,  and  voluntary, 
but  that  it  was  well  understood.  Hall  v.  Ot- 
terson,  62  N.  J.  Eq.  622,  28  AO.  907;  s.  c 
on  appeal,  63  N.  J.  Eq.  605,  35  AtL  1130. 
Where  parties  hold  positions  in  which  one  is 
more  or  less  dependent  ujwn  the  other,  courts 
of  equity  bold  that  the  weaker  party  must  be 
protected,  and  they  set  aside  his  gifts  if  be 
had  not  premier  advice,  independently  of 
the  other.  The  presumption  against  the  va- 
lidity of  the  gift  is  not  limited  to  those  in- 
stances where  the  relation  of  parent  and 
child,  guardian  and  ward,  or  husband  and 
wife  exists,  but  in  every  instance  where  the 
relation  between  the  donor  and  donee  is  one 
in  which  the  latter  has  acquired  a  dominant 
position.  Haydock  v.  H^ydock,  34  N.  J.  Kq. 
670,  38  Am.  Uep.  S85.  And,  where  one  so 
situated  is  despoiled  of  all  his  property,  a 
rule  putting  an  additional  burden  upon  the 
beneficiary  is  brought  into  play.  Justice 
Garrison  explains  it  with  marked  clarity, 
thus  (Post  V.  Hagan,  71  N.  J.  Eq.  234,  65  Atl. 
1026, 124  Am.  St  Rep.  997) : 

"That  a  person  already  a^ed  or  infirm  or  oth- 
erwise dependent  should  give  to  the  one  upon 
whom  he  thus  depends  piacticaUy  bis  whole  liv- 
ing beyond  recall,  and  at  the  very  time  when  ap- 
parently he  had  most  need  to  retain  it,  raises 
in  the  mind  of  a  chancellor  the  presumption  that 
the  donor  may  not  have  appreciated  the  irrevo- 
cable character  of  his  act,  or  that  he  did  not 
foresee  its  legal  consequences  to  himself.  Tliis 
presumption  of  apparent  improvidence  gives 
rise  to  the  special  rule  followed  in  Slack  v. 
Bees  [66  N.  J.  Ifiq.  447,  59  Atl.  466,  69  L.  H. 
A.  393],  which  may  be  called  the  rule  of  inde- 
pendent advice.  By  force  of  this  rule,  if  a  per- 
son upon  whom  another  has  in  fact  c6me  to  be 
dependent  accepts  a  gift  from  such  dependent 
person  of  all  of  his  or  her  estate,  a  court  of 
equity,  moved  by  the  apparent  improvidence  of 
such  a  gift,  casts  upon  the  donee  the  burden  of 
showing  that  the  donor  had  the  benefit  of  proiier 
independent  advice.  Proper  independent  advice 
in  this  connection  means  that  the  donor  had  the 
preliminary  benefit  of  conferring  fully  and  pri- 
vately upon  the  subject  of  his  intended  gift  with 
a  person  who  was  not  only  competent  to  inform 
him  correctly  as  to  its  legal  effect,  but  who  was 
furthermore  so  disassociated  from  the  interests 
of  the  donee  as  to  be  in  a  position  to  advise 
with  the  donor  impartially  and  confidently  as 
to  the  conseguenoes  to  himself  of  his  proposed 
benefa«tio%"    ,.  , 

These  beneficent  rales  of  equity  hare  been 
dilefly  «upIoy«d  in  cases  of  outright  gifts, 
bat  tiielr  underlying,  principles  call  for  their 
arollcatlon  as  ▼igorously  .  in  clrcumstanoes 
where  the  shbject,  by  enmeshing  and  en- 
taag}iae  UmseU;  has  W»  propM^y  taken  from 


him  by  legal  ■proeo<a.a»  wtawe  be  gives  It 
away.  The  result  Is  the  same.  And,  when 
inspired  by  eonfidoitial  Telatlona,  the  pilB- 
minv>ti<Hi  of  undue  Inflnenoe  Is  as  much  ex- 
cited in  the  former  as  in  the  latter  instance, 
and  the  rules  applicable  to  the  one  are  as 
fitting,  to  tbe  other. 

The  fraud  actually  perpetrated  npon  this 
old  man  emphasizes  the  neceeslty  for  fba 
rules,  althou^  here  the  fraud  is  established 
as  a  fact  Sense's  indorsements  c(Mr»<ed  a 
period  of  2  years,  before  he  discovered  he 
was  swamped  by  their  enormous  totaL  From 
time  to  time,  when  called  npon  hy  tils  son-in- 
law  to  indorse  notes,  he  was  told  they  were 
renewals,  when  in  fact  they  were  original 
instruments.  Increasing  his  obligaticms.  He 
kept  no  record  or  check  of  the  notes,  paying 
little  heed  to  number  or  amounts,  and  In- 
dorsed iadiscrimlnately,  in  blind  subjection 
to  confldence,  implicitly  relying  upon  the  rep- 
resmtatlons.  Kline  says  that  he  was  moved 
to  the  Imposition  by  Anderson,  but  this  is  de- 
nied, and  in  the  face  of  his  confessed  perfidy, 
I  must  disregard  the  accusation. 

The  important  inquiry  In  the  case  then  is, 
is  the  vice  in  Bensel's  undertaking — ^the  con- 
structive fraud — diargeable  to  Anderson  T 
The  poeltlon  taken  by  Anderson  Is  that  he 
drove  a  direct  bargain  with  Benael,  free  from 
any  taint  of  undue  influence  which  Kline 
may  have  exerted.  My  impression  of  his 
motive  in  Interviewing  Bensel  does  not  ac- 
cord with  his  avowed  object;  and  this  is 
my  analysis  of  his  conduct:  Anderson  ap- 
prehended that  large  capital  would  be  nec- 
essary to  successfully  swing  the  ^iterpriseL 
For  this  puiTiose,  Bensel's  credit  was  not 
necessary  at  the  bank;  Anderson's  standing 
was  sufficient  He  was  willing  to  take  a 
chance  which  held  out  prospects  of  large 
profits,  but  disinclined  unless  some  one  shar- 
ed with  him  tbe  responsibility.  To  Bensel 
be  went,  not  to  deal,  because  Kline  had  al- 
ready offered  Bensel  as  a  partner,  but  simply 
to  confirm  Kline's  assurance  and  to  appraise 
Bensel's  material  worth  to  him  if  the  ven- 
ture proved  to  t)e  a  failure.  Having  secured 
one  and  made  an  estimate  of  tbe  other,  he 
and  BUlne  proceeded  to  "indorse"  tbla  help- 
less old  man  out  of  all  bis  worldly  goods. 
Now,  is  he  any  .less  ansMnable  tlian  Kline? 
He  saw  for  himself  that  Bensel  was  a  com- 
placent, feeble  old  man,  simple  in  his  habits 
and  eoateut  to  live  out  his  few  days,  hap- 
pily surrounded,  and  cared  for  by  his  <d>il- 
dren.  He.  knew  his  manner  of  living  and 
how.  be  got  it;  that  bis  income  was  insuffi- 
cient to  maintain,  him,  and  that  suHXMt  by 
labor  was  out  of  the  question.!  KU«e's  ap- 
parent unlicensed  proffer  tt  Bensel  as  a  Joint 
venturer,  and  Bensel's  ready  acqolescence  In 
the  scheme  oC  suretyship  without  limit,  and 
disaster  beyond  tedemptton,  «eiB  calculated 
to  arouse  .su4;>lcton  that  Kline's  sway  of 
Bensel  was  a  subtle  factor.  And  later,  the 
ease  wUb  which  the  IndoEsemrants  weoe  forth- 
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cvmlng  mast.baTe  carrieA  conviction  that 
none  bot  Kline  coold  bare  persuaded  Bensel 
to  sncb  folly.  It  is  far  from  my  Intention  to 
Intimate  t|M.t  a  penun  adraiiced  in  -  jea-ta 
and  d^;>endent  eannot  bind  htmaeVf  as  an  ac- 
commodation Indoner,  or  that  an  Innocent 
holder  wonld  not  be  protected,  or  that  Benael 
had  not  the  right  to  do  Just  vhat  be  did  in 
this  case;  for,  while  the  law  Incapacitates 
youth  from  contracting,  It  has  not  flzed  a 
corresponding  dlsquallfk»itlon  upon  the  de- 
dine  of  life,  hut  equity  succors  the  did  and 
Infirm,  laboring  under  a  form  of  duress 
which  It  alone  reeognizes,  hy  demanding  of 
him  In  a  position  to  exert  it,  and  those  who 
use  him  as  a  medium  for  adviuiclng  their 
own^  Interests,,  satisfactory  proof  that  12ie 
transaction  was  weU  understood,  and  that  it 
was  the  result  of  an  Independent  Judgment 
Some  of  the  authorities  go  so  far  as  to  re- 
quire Independent  advice  In  all  cases,  |but  by 
analogy  to  the  authorities  of  this  state  re- 
lating to  donations,  it  seems  to  me  that  this 
should  not  be  exacted,  unless  all  Is  sacriflced, 
and  then  on  the  notion  of  apparent  improvi- 
dence. Anderson,  therefore,  cannot  be  per- 
mitted to  go  away  with  the  complainant's  es- 
tate, without  meeting  the  equitable  require- 
ments. Now,  has  he  done  so?  Bensel  denied 
ever  having  seen  or  dealt  with  Anderson,  but 
I  am  Inclined  to  believe  he  did,  and  that  the 
conversaticm  made  little  impression  upon  him, 
and  that  be  has  forgotten.  At  the  bearing, 
he  was  unable,  apparently,  to,  tell  very  miicb 
about  any  of  the  affair.  As  related  by  Ander- 
son, It  appears  that  at  the  time  of  the  agree- 
ment, Anderson  made  the  proposition  of  Joint 
suretyship,  to  which  Bensel  gave  assent 
Anderson  assumed  that  he  understood,  but 
the  question  is,  was  the  matter  understand- 
Ingly  explained?  Bensel  undoubtedly  was 
given  the  impression  that  by  the  new  ar-' 
rangement,  his  then  UabUlty  would,  be  cut 
down  by  one-half,  but  was  it  Jbrought  home 
to  blm  that  it  was  also  to  expand  to  the  lim- 
it fixed  by  Anderson's  estimate  of  the  amount 
to  which  Bensel's  property  could  be  made  to 
respond?  For,  beyond  that  length  Anderson 
designed  not  .to  go,  and  he  did.  not;  be  stop- 
ped there,  ol>viously  because  be  had  exhaust- 
ed the  old  man's  financial,, .capacity.  Was 
It  Bensel's  conception  that  a  compliance  with 
the  agreement  tp  indorse  meant  t^at,on;de< 
fault  he  would  be  expected  to  pay  the  Kline 
output  of  pap&; ;  that  he  was  really .  flnanci- 
ing  tbe  cpncerii ;  and .  that  failure  of .  the 
Kline  Company  meant  .^ils  utter  ruin?  .It  is 
not  so  established  by  the  evidence,  and'it  i» 
quite  evident  that  pp  effort  was  made  to, 
bring  these  possible  ^i-e'.conseqi^ces-wltU-, 
in  bis  comprehension.  Andersen'^-;  4uty>  did 
not  stop  short  of  thl^  1^%  old  gentlemaq 
Was  led  to  understand  that  Anderson  was  a 
man  of  much,  wealtb,'  and  tbe  InferenQsl^ 
not  jstraJned  that  he  believed  he  was  ^l^nd- 
ing  back  of  Ander^n's  buslqesS)  and  t^t  no 
loss  could  b^fal^  blm.  Court^  of  eault^  have 
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been  prone  to  disallow  contracts  In  favor  of 
third  parties,-  where  advantage  Is  derived 
through  confidential  relations,  and  the  opin- 
ions plainly  indicate  how. far  the  beneficiary 
must  go  to  overcome  impeachment  .on  this 
ground.  The  authorities,  in  Instances  Of  du- 
ress by  parents,  where  parental  influence  was 
presumed  to  prevail  after  the  child  had  ar- 
rived at  legal  age,  are  especially  apposite,  in- 
asmuch as  tbe  complainant's  advanced  years 
and  dependency  put  EQine  in  tbe  ascendant 
position.  Other  cases  where  trust  and  con- 
fidence subsisted  are  also  in  point  In  Arch- 
er V.  Hudson,  "i  Bear.  551  (49  Eng.  Reprint, 
1180),  a  niece.  Just  of  age,  entered  into  a 
security  for  her  uncle  who  had  brought  her 
up,  upon  tbe  strength  of  which  he  was  ]^r- 
mlttedl  to  overdraw  his  account  with  bis 
bankers.  Tbe  bank's  managei;  participated 
in  obtaining  tbe  security  and  explaining  its 
effect  In  relieving  the  plaintiff  from  the  ob- 
ligation, Lord  Langdale,  Master  of  the  Bolls, 
said: 

"It  therefore  does  not  appear  that  this  young 
lady  was  ever  severed  from  the  influence  which 
the  uncle  and  aunt  had  over  her,  ao  as  to  enable 
her  to  form  an  adequate,  full,  and  independent 
opinion  aa  to  what  she  ought,  in  prudence,  to 
have  done.  I  do  not  mean  to  say  that  if  this 
young  lady  had  her  trustees,  or  eome  friend  or 
relation  of  the  family,  or  somebody  interested  in 
her  welfare,  to  advise  and  eemsult  with,  in  tbs 
absence  of  the  uncle  and  aunt,  that  the  circum- 
stance of  her  sltttation  and  the  circumstance  of 
the  uncle's  situation  might  not  have  been  such 
that  this  court  would  have  said  that,  having 
entered  into  this  HabiUty,  she  should  be  held 
by  it  It  might. have  been  so;  but  to  say  that 
Mr.  Hauiwell,  the  agent  of  the  bank,  a  per- 
son with  whom  the  uncle  was  dealing,  the  per- 
son through  whom  he  is  carrying  on  his  business 
as  a  customer  of  the  bank,  by  explaining  to  an 
Inexperienced  young  woman  who  had  Just  at- 
tained her  age  of  21  years  the  meaning  of  thig 
note,  offered  anything  like  such  a  protection  as 
would  secure  to  her  that  free  and  independent 
Judgment  which  she  had  a  right  to  exercise, 
seems  to  me  to  go  far  beyond  anything  which 
has  been  proved  in  this  case.  It  does  not. ap- 
pear to  me,  taking  this  transaction  as  it  stands 
upon  tbe  evidence  before  me,  that  it  can  be  Sup- 
ported." 

Similar  cases  are  those  of  Mdltland  V.  Irv- 
ing, 16  Sim.  43T  (60  Ehig.  Reprtnt,  688) ;  Malt 
land  V.  Backhouse,  16  Sim.  58  (60  Eng.  Re- 
print, 794).  In  Espey  v.  Lake,  10  Hare,  260 
(68  Bug.  Reprint,  923)  the  plaintiff,  a  young 
lady  of  22,  wbo  had  lived  with  her  step- 
father from  Infancy,  be<iame  surety  on  his 
note  for  £800,  tm  which  he  secured  a  loan  of 
that  amount  In  restraining  execution  of  the 
Judgment  obtained  by  the  lender,  Lake,  Vice 
Chancellor  Turner  said: 

"I  t'rike  it  to  be  quite  clear  that  the  principles 
of  this  court  go  to  this  twteht — that  in  the  case 
of  a  security  taken  frbm  a<  person  Just  of  age, 
living  under  the  influence  and  in  the  bouse  of 
another  person,  with  a  relationship  subsisting 
between  such  other  person  atid  the  person  from 
whom  the  security  is  taken,  which  constitutes 
anything  in  the  nature  pf  a  trust  or  any  thins 
approaching  to  the  relation  of  .guardian  and 
Ward,  Or  of  standing  in  loco  parentis  to  the 
rtirety,  this' court  will  not  allow  sueh  *curity 
to  be  enforced  against  the  person  from  whom  it 
|s  .  taken,  unless  t^e^  if ouft  shall ,  b§  perfectly 
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satisfied  that  the  aecarity  was  givfen  freely  and 
Tolontarily,  and  without  any  influence  having 
been  exercised  by  the  party  in  whose  favour  the 
security  is  made,  or  by  the  party  who  was  the 
medium  or  instrument  of  obtaining  it" 

And  to  lake's  disclaimer  of  any  part  in 
the  transaction,  and  that  be  had  left  it  en- 
tirely to  the  stepfather,  he  replied: 

"In  the  application  of  the  principles  of  the 
court,  I  see  no  distinction  between  the  case  of 
one  who  himself  exercises  a  direct  influence  or 
of  another  who  makes  himself  a  party  with  the 
guardian  who  obtains  such  a  security  from  his 
ward.  The  defendant,  Lake,  left  it  to  Speak- 
man,  who  had  influence  over  his  young  ward, 
as  she  may  be  called,  to  induce  her  to  join  in  the 
security,  thereby  placing  her  more  directly  un- 
der undue  influence  than  if  he  had  applied  for 
the  security  himself.  Such  a  security  cannot  be 
maintained  consistently  with  the  principles  of 
this  court." 

In  Savery  r.  King,  5  H.  of  Li.,  627,  a  son's 
pledge  for  his  father's  debt  was  set  aside,  al- 
though the  son  was  of  legal  age,  on  the 
ground  that  he  was  still  nnder  his  parent's 
Influence — a  fact  well  known  to  the  creditor. 
In  Berdoe  t.  Dawson,  34  Bear.  003  (55  Ebg. 
Reprint,  76S),  two  sons  mortgaged  their  e*> 
tate  to  secure  a  debt  of  the  father.  They 
were  the  age  of  25  and  23,  respectively,  and 
lived  with  the  father.  In  setting  aside  the 
mortgages,  the  Blaster  of  the  Bolls,  Sir  John 
Romilly,  said  that: 

"When  a  person  executes  a  deed  by  which  his 
father,  or  any  other  person  nearly  related  and 
connected  with  him,  or  who,_  from  any  other 
cause,  has  necessarily  a  considerable  influence 
over  him  is  benefited,  then  the  person  who 
claims  the  benefit  of  that  deed  is  bound  to  es- 
tablish two  things:  He  is  bound  to  establish, 
in  the  first  place,  that  the  person  who  executed 
the  deed  knew  what  he  was  about  when  he  exe- 
cuted it;  and  in  the  next  place  he  is  bound  to 
show  that  it  was  made  of  his  own  free  will,  and 
unbiased  by  and  without  being  subject  to  that 
influence  which  he  could  not  easily  resist 
•  •  •  The  cases  upon  the  subject  are  exceed- 
ingly strong  In  showing  that  this  sort  of  secu- 
rity caimot  be  relied  upon." 

In  Sercombe  v.  Sanders,  84  Beav.  382  (56 
Eng.  Reprint,  682),  the  plaintUT,  a  younger 
brother,  np<xi  attaining  21,  mortgaged  his 
share  of  his  Inheritance  from  his  father,  to 
secnre  the  debt  of  his  elder  brothers,  by 
whom  he  had  been  raised.  It  was  set  aside 
for  nndue  influence  presumed.  In  BischoflC's 
Trustee  v.  Frank,  89  L.  T.  R.  188,  a  wife  exe- 
cuted a  guaranty  in  favor  of  her  husband's 
creditor,  to  secure  his  debts  then  due,  and  a 
present  advance  of  £500  and  future  credits 
limited  to  £1,500.  Tbe  creditor  and  his  solici- 
ts made  the  arrangements  with  the  wife, 
bat  it  was  held  that  the  relationship  of  hus- 
band and  wife  was  one  where,  in  the  case  of 
a  large  voluntary  benefit,  influence  was  pre- 
sumed to  exist,  and  that,  the  transaction  be- 
ing challenged,  the  burden  was  on  the  donee 
to  prove  that  the  nature  of  the  guaranty  was 
well  understood  and  free  from  the  infinence 
of  the  husband,  and  that,  in  the  absence  of 
Independent  advice,  this  had  not  been  dis- 
charged, and,  further,  that  the  creditor  waa 
sufficiently  put  aa  inquiry  to  be  affected  witb 


fthe  equitable  flaws  la  tbe  transaction.  In 
McMackin  r.  Hibernian  Bank,  1  IrUdi  Bepa. 
(190S)  296,  a  dau^ter,  who  had  leoently  be- 
come of  age  and  to  whom  was  eiplalwed  tbe 
transaction,  consented  to  bocome  surety  for 
her  mother's  debt  On  a  bUl  filed,  a  Judg- 
ment, secovered  upon  the  guaranty  agalnat 
the  dau^ter,  was  declared  void  <m  tbe 
grounds  of  undue  influence,  presumed  from 
parental  control,  and  not  rebutted  by  proof 
of  independent  advice.  O'Connor  v.  Foley,  1 
Irish  Reps.  (1906)  1,  involTed  indorsements 
of  promissory  notes,  given  by  youthful  per- 
sons as  security  for  debts  of  relatlres  by 
whom  they  had  been  raised.  Tbe  court,  in 
granting  relief  against  the  holdor,  upon  tbe 
ground  at  ondne  influence  of  tbe  relatlTea, 
said: 

"Again,  the  rule  is  tiiat  in  the  application  of 
the  principles  ot  the  court  there  is  no  distinetioB 
between  the  case  of  one  who  himself  exercises 
a  direct  influence,  and  of  another  who  makes 
himself  a  ^rty  with  the  person  who  exercises 
the  undue  influence^  Kerr,  p.  168.  These  are 
legal  commonplaces — ^truisms,  which  constitate 
the  very  life-breath  of  our  system  of  equity." 

In  Noble  T.  Moses  Bros.,  81  Ala.  530.  1 
South.  217,  60  Am.  Rep.  176,  the  doctrine  la 
discussed  and  applied,  and  some  of  the  above, 
and  many  other,  cases  cited  In  support  Tlie 
principles  upon  which  these  authorltiea  rest 
are,  it  seems  to  me,  applicable  to  the  dream- 
stances  under  consideration. 

In  granting  the  complainant  relief  It  Is  not 
necessary  to,  nor  do  I,  impute  to  Mr.  Ander- 
son any  intentional  wrongdoing  or  actual 
fraud.  The  fact  that  he  staked  his  own 
credit,  and  is  a  heavy  loser  of  the  defunct 
company  by  reason  of  his  indorsements,  is 
sufficient  refutation.  In  disposing  of  the 
issue  against  him,  consideration  is  given  only 
to  the  equitable  rules  above  alluded  to,  which 
are  held  not  to  be  satisfied  by  the  proofs,  and 
that  for  failure  of  evidence  manifesting  a 
clear  understanding  by  the  complainant  of 
the  nature  and  consequence  of  his  act,  and 
because  he  had  not  independent  advice,  An- 
derson cannot  retain  the  benefit  of  his  con- 
tracts, which  otherwise  he  would  be  enti- 
tled to. 

The  dalm  that  at  the  time  of  the  contract 
Bensel  was  liable  for  $4,650  on  indorsements 
for  Kline,  that  he  was  relieved  to  the  extent 
Of  one-half  by  the  Joint  indorsements,  and 
that  therefore  a  valuable  consideration 
moved  to  him  cannot  be  seriously  entertained. 
The  circumstance  may  have  been  one  of  the 
allurements  of  the  transaction,  but  it  cer- 
tainly has  no  part  in  the  present  equities. 
These  obligations  were  paid  off  by  the  Kline 
concern  as  assumed,  in  payment  of  the  prop- 
erty turned  over  by  Kline.  Held  v.  Vree- 
land,  SO  N.  J.  Eq.  S91.  At  that  time  EOine 
had  sufficient  to  pay  his  debts  and  more,  by 
at  least  |2,50O,  which  could  have  been,  by 
legal  process,  appropriated  to  the  liquidation 
of  the  debts  upon  which  Bensel  was  then 
guarantor.  Sullivan  v.  International  Bak- 
ing Co.,  60  N:  J.  Bq.  80,  46  Aa  68a    And  so 
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It  Is  plain  to  be  seen  that  Bensel  gained 
nothing. 

Tile  First  National  Bank  la  an  Innocent 
holder  for  valne,  and,  at  course,  Is  not  af- 
fected, except  that  In  executing  Judgments  to 
make  its  debt  it  must  flret  resort  to  the  Kline 
Company  and  Anderson's  property;  and«  If 
there  is  any  deficiency,  recourse  may  be  had 
to  Benael.  Philadelphia  &  Beading  Uy.  Co. 
T.  UtUe,  41  N.  J.  On.  519,  7  Atl.  356;  Kidd 
T,  Hurley.  54  N.  J.  Eq.  177.  33  AU.  1057; 
Holcombe  v.  Fetter,  70  N.  J.  £q.  300,  67  AtL 
1078. 

The  complainant  is  entitled  to  a  decree, 
but  without  costs. 


DEOKEE  V.  GEOEGET  W.  SMITH  &  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeraqr. 
March  6,  1916.) 

fSyllabuM  hy  the  .Court.) 

1.  AccoBD  AND  Satisfaction  $=»5— Consid- 

KBATION— NECESSITT. 

A  c<»isideration  is  necessary  to  render  an 
accord  and  satisfaction  valid. 

[Ed.  Notei— For  other  cases,  see  Accord  and 
Satisfaction.  Cent.  Dig.  S{  40-45;  Dec.  Dig. 
«=»5.] 

2.  ACCOBD  AND  SaTISTACTIOH  «=>1  — WHAT 
OONSTITUTES— OFFEB  AND  ACCEPTANCE— IN- 
TENT—DeTKBMINATION. 

To  constitute  a  TaUd  accord  and  satisfac- 
tion, it  is  essential  that  the  debtor  shall  iutve 
offered  what  was  nven,  and  the  creditor  shall 
have  accepted  it,  with  the  intention  that  it  shall 
operate  as  a  satisfaction.  The  intention  of  the 
imrties  must  be  determined  from  all  the  drcnm- 
stancea  attMidlng  the  transaction. 

[Ed.  Note.— For  other  caaea,  see  Accord  and 
Satisfaction,  Cent  Dig.  ||  1-13 ;  Dec  Dig.  <S=> 
e=»l. 

For  other  definitiAns,  see  Words  and  Phrases, 
First  and  Seoond  Senas,  Aeeord  and  Satisfae- 
tion.] 

3.  AOCOSD  AND  Satistaotion  4=a8(l>— PABir 
Payicxnt— LiquiDATSO  AND  Matubbd  Dbbt. 

Where  the  debt  is  liquidated  or  certain  and 
is  due,  payment  by  the  deD.tor  and  receipt  by  the 
creditor  of  a  less  sum  is  not  a  satisfaction  there- 
of although  the  creditor  agrees  to  accept  it  as 
such,  if  there  be  no  release  under  setd  or  no  new 
consideration. 

[£3d.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  60-65;  Dee.  Dig. 
«»8(1).] 

4.  AccoBD  AND  Satistaotion  «=>10{1)— Cok- 
raoKisi  AND  Settlbioent  «=»6(2y  —  Past 
Pasticcnt  —  Unucquioatxd  ob  Disputed 
Claiu. 

Where  a  claim  is  unliquidated,  or  in  dis- 
pute, payment  and  acceptance  of  a  less  sum 
than  daimed  in  satisfaction,  operates  as  an  ac- 
cord and  satisfaction. 

[Ed.  Note.^-For  otlier  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |§  67-72;  Dec.  Dig. 
^=9lO(l) ;  Compromise  and  Settlement  Cent 
Dig.  H  36-38;   Dec.  Dig.  «=»6(2).] 

B.  AocoBD  AND  Satisvaotion  «=9ll(8)— Pabt 

PAnOBNT— ACCEFTANOB     OV     CHECK-^IiiqfDI- 
dated  DkUAND  CONOKDBDI.T  DUB. 

The  acceptance  "on  account"  by  a  creditor 
of  a  check  declared  by  the  debtor  to  be  in  full 
payment  when  in  fact  the  debt  was  a  llquidat- 

4=3For  oth*r  case*  ua  uuiia  topic  and  KSY-NUUBKR  (d  all  Ker-Numbsrsd  Digests  and  Indszat 


ed  demand  concededly  due,  does  net  eonititnte 
an  accord  and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |  78;  Dec.  Dig.  «=» 
11(3).] 

6.  AccoBD  AND  Satisfaction  «=»11(1)— Com- 

PBOMIBE     AND     SETTLEMENT     4S»6(2)  —  PaBT 
FaTMKNT— AOOBFTANOB  OT  ChBOK— DlBFUT- 

BD'OB  Unuquidatxd  Claix. 

Where  a  claim  is  diluted,  or  unliquidated, 
and  the  tender  of  a  check  in  settlement  thereof 
is  of  such  a  character  as  to  give  the  creditor 
notice  that  it  must  be  accepted  in  full  satisfac- 
tion of  the  claim,  or  not  at  aU,  the  retention  and 
use  thereof  by  the  creditor  constitutes  an  ac- 
cord and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfactiott,  Cent  Dig.  H  ^5,  79-82 ;  Dec.  Dig. 
€=>11(1) ;  Compromise  and  Settlement,  Cent. 
Dig.  SS  12,  13;   Dec.  Dig.  i8=5(2).] 

7.  Accobd  add  Satisfaction  ®s>10(1)— Cou- 
PBomsE  AND  Settlement  ®=»6(2)  — Pabi 
Payment  —  Disputed  ob  Unliquidated 
Claim— Negesbitt. 

The  payment  of  an  amount  lees  than  that 
for  which  the  debtor  is  liable  does  not  constitute 
a  valid  accord  and  satisfaction,  unless  there  is  a 
bona  fide  dispute  or  controversy  as  to  the  debt- 
or's liability,  or  as  to  the  amount  due  from 
him,  or  unless  the  damages  are  unliquidated. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  67-72;  Dec.  Dig. 
®=»10(1) ;  Compromise  and  Settlement.  Cent. 
Dig.  iJ  36-88;    Dec.  Dig.  «8=»6(2).] 

8.  Accobd  and  Satisfaction  «=327— Com- 
PBOMiSB  and  Settlement  €=»24 — Pabt  Pay- 
ment—Amount OF  Claim— Bona  Fide  Dis- 
pute —  Qubbtion  FOB  JUBY  —  CONFLICTINQ 
Evidence. 

Where  the  evidence  Is  conflicting,  or  the 
legitimate  inferences  arising  therefrom  are  con- 
flicting, as  to  whether  or  not  there  was  a  bona 
fide  dispute  as  to  the  amount  of  the  plaintiff's 
claim,  the  question  whether  there  was  on  ac- 
cord and  satisfaction,  depending  upon  such  dis- 
pute, is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfac^on.  Cent  Dig.  {  83;  Dec.  Di^.  i&s>27 : 
Compromise  and  Setwment.  Cent  Dig.  J  95; 
Dec  Dig.  «=»24.] 

9.  Contbaots  <s>176(l)— Unaubiouous  Con- 

TBAOT  —  CONSIBUCnON  —  QUESTION       FOB 
COUBT. 

Where  there  Is  no  ambiguity  in  a  written 
contract  it  is  the  province  of  the  court,  and 
not  of  the  jury,  to  determine  its  meaning. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  767;    Dec  Dig.  «=»176(1).] 

10.  Stipulations  «=>16— Conclusiveness. 
A  stipulation;  made  in  open  court,  is  bind- 
ing upon  the  parties  thereto,  and  the  trial  judge 
is  justified  in  charging  the  jury  in  accordance 
therewith. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec  Dig.  «s3>16.] 

11.  EviDKROB    *s»441(l)  — Pabol— Wbitten 

CONTBACT. 

Parol  evidence  is  inadmissible  to  show  that 
the  parties  at  the  time  agreed  to  something  else 
that  enlarges  or  modifies  the  contract  then  writ- 
ten. . 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  11 1756-1763, 1765, 1826,  2030 ;  Dec 


Dig.  «=»441U).l 

12.  Tbiai.  9=>53— Reception  ov  Evidenob— 

Documentary  Evidence. 

Papers  which  are  produced  on  notice  and 
submitted  to  the  inspection  of  the  other  side  be- 
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come,  b^retaon  of  eoA  production  and  inapee- 
tion,  evidence  for  both  parties  at  the  triaL 

[£]d.  Note. — ^For  other  cases,  see  Trial,  Gent. 
Dig.  ii  124,  129 ;   Dec.  Dig.  «5>SS.] 

Swayae,  Parker,  and  WiUiams,  JJ^  dissent- 
ing. 

Appeal  from  Sapreme  Court. 

Action  by  William  JH,  Decker  against 
George  W.  Smlfh  &  Co.,  a  corporation. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Pelrce  &  Hoover,  of  Newark,  for  appellant. 
X  £mll  Walscheld,  of  Union,  for  appellee. 

TEEINOHAHD,  J.  David  E.  Kennedy,  Inc., 
a  corporation  of  New  Xork,  entered  Into  a 
contract  wltb  George  W.  Smith  &  Co.,  a  cor- 
poration of  New  Jersey,  to  do  certain  cork 
flooring,  required  by  Smltli  &,  Co.'s  contract 
with  the  trustees  of  Princeton  TTniTerslty, 
for  which  the  Kennedy  Company  was  to 
receive  |3,600.  Certain  payments  were  made 
ou  account,  leaving  due  1357.60.  This  claim 
was  assigned  by  the  Kennedy  Company  to 
Decker,  who  brought  this  suit  therefor.  The 
defendant  c(»npany  filed  a  counterclaim  bas- 
ed upon  an  alleged  supplemental  agreement 
that  it  was  to  be  allowed,  In  deduction  from 
the  contract  price,  for  the  omIsslOQ  of  cer- 
tain parts  of  the  flooring  under  the  dressers 
and  counters,  the  cost  of  which  amounted  to 
^17.60,  and  a  further  counterclaim  for  flO 
for  work  on  the  dresser  and  drawers,  which 
the  defendant  says  it  was  obliged  to  do  be- 
cause of  the  negligent  performance  of  work 
by  the  plaintiff's  assignor.  The  defendant 
also  set  up  accord  and  satisfaction.  The 
trial,  at  the  Hudson  circuit,  resulted  in  a 
verdict  for  the  plaintiff's  claim,  less  the  coun- 
terdaim  of  $40,  and  the  defendant  appeals 
from  the  consequent  Judgment 

We  are  of  the  opinion  that  the  Judgment 
must  be  affirmed. 

The  first  point  argued  is  tliat  the  trial 
Judge  erred  In  refusing  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  there 
was  an  accord  and  satisfaction.  We  think 
the  point  Is  not  weU  taiveit 

[1]  A  consideration  is  necessary  to  render 
an  accord  and  satisfaction  valid.  The  con- 
sideration may  present  Itself  In  many  dif- 
ferent shapes,  but  In  some  form  or  other  It 
must  be  found.  There  must  be  some  ad- 
vantage, or  presumed  or  assumed  advantage, 
accruing  to  the  party  who  yields  his  claim, 
or  some  detriment  to  the  other  party.  Danl- 
«ls  V.  Hatch,  21  N.  J.  Law,  391,  47  Am.  Dea 
169;  1  O.  J.  528. 

[2]  To  constitute  a  valid  accord  and  satis- 
faction. It  Is  essential  that  the  debtor  shall 
have  offered  what  was  given,  and  that  the 
creditor  shall  have  accepted  It  with  the  In- 
tention that  It  should  operate  as  a  satisfac- 
tion. The  Intention  of  the  parties,  which  Is, 
of  course,  controlling,  must  be  determined 
from  all  the  circumstances  attending  the 
transaction.    Morris  Canal,  eta,  Co.  t.  Van 


Vorst,  21  N.  3.  Law,  10ft;  Oliver  r.  Fhelps, 

20  N.  J.  Law,  180;  Bose  t.  American  Paper 
Co.,  83  N.  J.  Law,  707,  8S  Atl.  354;  1  a  J. 
529,  630.  See,  also,  Ooote  v.  McAdoo,  85  N.  J. 
Law,  692,  90  AtL  802. 

[8]  Where  the  debt'  or  demand  Is  Uquida^ 
ed  or  certain  and  Is  due,  payment  by  the 
debtor  and  recent  by  the  creditor  of  a  less 
sum  is  not  a  satisfaction  thereof,  although 
the  creditor  agrees  to  accept  It  as  such.  If 
there  be  no  release  under  seal  or  no  new 
consideration  given.  Oastelli  ▼.  JerelssatI, 
80  N.  J.  Law,  295,  78  Att  227;  Boberts  ▼. 
Banse,  78  N.  3.  Law,  57.  72  Atl.  462;  Gas- 
sow  V.  Beineson,  76  N.  J.  Law,  209,  68  AtL 
907;  Efcltert  v.  Wallace,  75  N.  J.  Law,  171, 
67  Atl.  76;  Chambers  v.  Niagara  Fire  Di& 
Co.,  58  N.  J.  Law,  216,  33  AtL  283;  Line 
T.  Nelson,  38  N.  X  Law,  3S8;  Braden  ▼. 
Ward.  42  N.  J.  Law,  618 ;   Daniels  v.  Hafadi, 

21  N.  J.  Law,  391,  47  Am.  De&  169;  1  a 
J.  539. 

[4]  But  where  a  claim  Is  unliquidated,  or 
In  dispute,  payment  and  acceptance  of  a  less 
sum  than  claimed  In  satisfaction  operates  as 
an  accord  and  satisfaction.  The  concession 
made  by  one  of  the  parties  is  a  good  consider- 
atloti  for  the  concession  made  by  the  other, 
or,  as  otheirwlse  expressed,  the  fact  of  the 
uncertainty  of  the  claim  or  an  hMiest  dif- 
ference as  to  what  Is  due  on  an  unliquidated 
demand  furnishes  the  consideration.  Bose 
V.  American  Paper  Co.,  83  N.  J.  Law,  707, 
86  AU.  354;  1  O.  J.  551,  552,  663. 

[S]  In  the.  case  at  bar,  the  alleged  accord 
and  satisfaction  is  rested  mainly  upon  the 
following  matters  of  -fact:  The  defendant 
sent  plaintiff's  assignor  a  check  for  the  bal- 
ance due  less  the  counterclaims.  On  the 
back  ot  the  check  was  written  "the  payee 
by  indorsement  accepts  this  voucher  check 
in  full  payment  of  the  following  account," 
and  this  Indorsement  was  followed  by  a 
statement  of  a  prior  cash  payment,  the  die<*, 
and  a  "charge"  of  the  counterclaims.  The 
check  was  inclosed 'with  a  separate  state- 
ment to  the  same  effect,  but  no  letter  accom- 
panied them.  The  plalntltTs  assignor  cross- 
ed out  the  charge  of  the  counterclaims  upon 
the  back  of  the  check.  Indorsed  and  d^oslt- 
ed  It  for  collection,  and  notified  the  defend- 
ant that  It  was  aqc^ted  "on  account."  The 
check  was  paid  in  due  course.  Now  the  ac- 
ceptance "on  account"  by  a  creditor  of  a 
check  declared  by  the  debtor  to  be  In  full 
payment,  when  in  fact  the  debt  was  a  liqui- 
dated demand  eoncededly  due,  does  not  con- 
stitute an  accord  and  satisfaction.  Eickert 
V.  Wallace,  75  N.  3.  Law.  171,  67  AtL  76. 

[6]  Where,  howev^,  a  claim  is  disputed  or 
unliquidated,  and  the  tender  of  a  dieck  in 
settlement  thereof  Is  of  sudi  a  character  as 
to  give  the  creditor  notice  that  It  must  be 
accepted  In  full  satisfaction  of  the  <dalm  or 
not  at  all,  the  retention  and  use  thereof  by 
the  creditor  constitutes  an  accord  and  satis- 
faction.    Bose  T.  American  Paper  Co.,  83 
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N.  J.  Xdtar,  70?,  SB  Atl.  384;  1  a  1.  802. 
Tbe  trial  judge  sent  the  cue  to  the  Jm?  on 
the  anestloB  whetber  or  nttt  tbere  waa  a 
dispute  between  theae  parties  with  respect 
to  the  Items  represented  by  the  counter- 
claims. Th%  defendant,  as  we  have  isolated 
out,  by  Its  pleadings  and  evidence,  claimed 
two  separate  and  distinct  disputes  and  coun- 
terclaims, one  for  ^0  damages,  arising  out 
of  negligent  performance  of  tbe  work  dcme 
by  the  pialntUTs  assignor,  the  other  for 
$817.fl0,  arising  out  of  an  agueement  aUeged 
to  have  been  made  for  an  allowance  for 
cork  tUe  not  laid  .under  dressers.  The  de- 
fendant did  not  ask  for  the  withdrawal  from 
consideration  by  the  Jury  of  these  items  sep- 
arately. The  court  instructed  the  Jury  that, 
If  they  found  for  the  plaintiff  on  both  items 
of  aUeged  dispute,  then  their  verdict  should 
be  against  defendant  for  $381.68.  Tbe  Jury 
found  for  plaintiff  for  $341.63—540  less  than 
the  total  claim  of  plaintiff. 

[7]  It  is  now  to  be  considered  whether  or 
not,  before  the  check  was  tendered,  there 
had  arisen  an  honest  and  bona  flde  dispute 
between  the  parties  as  to  the  amount  due, 
for  the  rule  Is  that  ttie  payment  of  an 
amount  less  than  that  for  which  the  d*tor 
is  liable  does  not  constitute  a  valid  accord 
and  satlsfactton  unless  there  Is  a  Iwna  flde 
dispute  or  c(»itroTersy  as  to  the  debtor's 
liability,  or  as  to  the  amount  due  from  him, 
or  unless  the  damages  are  unliquidated.  1 
O.  J.  654.  While  It  is  not  necessary  that  the 
dispute  or  controversy  should  be  well  found- 
ed, it  Is  necessary  that  it  should  be  In  good 
taitb.  Without  an  honest  dispute,  an  agree- 
ment to  take  a  lesser  amount  In  payment 
of  a  liquidated  claim  is  without  considera- 
tion and  void.  An  arbitrary  refusal  to  pay, 
based  on.  tbe  mere  pretense  of  the  debtor, 
made  for  the  obvious  purpose  of  exacting 
terms  which  are  inequitable  and  oppressive, 
is  not  such  a  dispute  as  will  satisfy  the 
requirements  of  the  rule.  1  O.  J.  554,  555. 
That  the  claim  of  the  plaintiff  was  for  a 
sum  certain,  that  it  was  liquidated,  and  that 
it  Was  past  due  Is  not  disputed.  Under  these 
circumstances  the  defendant  ciould  not  pre- 
vail in  Its  motion  for  a  direction  of  a  ver- 
dict, unless  it  conclusively  appeared  that 
there  was  an  honest,  bona  flde  dispute  as 
to  tbe  amount  due  the  plaintiff  on  its  claim. 

[I]  We  think  It  did  not  so  conclusively  ap- 
pear. The  testimony  of  the  defendant,  in 
view  of  its  admission  that: 

"It  Is  our  usual  form,  whenever  we  pay  our 
bills,  to  say  it  is  in  full  to  date.  If  there  Is  any 
thnt  is  not  paid  for,  back  comes  the  check. 
Then  we  straighten  it  out  and  send  anotilier 
one" 

—taken  in  connection  with  the  testimony 
of  the  plaintiff,  when  we  consider  that  the 


credibility  of  the  witnesses  was  for  the  Jury, 
we  think  raised  a:  Jury  question  whethe'r  at 
not  there  was  an  honest,  bona  flde  dispute  as 
to  the  plaintiff's  claim.  Where,  as  here^  the 
evidence  is  conflicting,  or  the  legitimate  in- 
ferences arising  therefrom  are  conflicting,  as 
to  whether  or  not  there  w{is  a  bona  flde  dis- 
pute as  to  the  amount  of  the  plaintiff's  claim, 
the  question  is  for  tbe  Jury. 

It  Is  said  that  the  trial  court  erroneously 
refused  to  allow  the  defendant  to  show  that 
the  contract  between  the  Kennedy  (company 
and  the  defendant  was  modlfled  by  a  supple- 
mental contract  •  But  this  is  not  well  found- 
ed in  fact.    There  was  no  such  refusal. 

[I]  It  is  next  said  that  the  trial  Judge  err- ' 
ed  in  instructing  tbe  Jury  that:  "This  con- 
tract means  that  that  room  was  to  be  fur- 
nished tn  wood."  But  this  contention  Is  er- 
roneous In  law.  There  was  no  ambiguity  In 
the  written  contract,  and  It  was  the  province. 
«f  the  court,  and  not  of  the  Jury,  to  deter- 
mine its  meaning. 

[10]  It  is  next  said  that  tbe  trial  Judge 
erred  in  charging  the  Jury  that  the  plain- 
tiff's assignor  bad  perfturmed  Its  contract. 
Not  so.  The  evidence  conclusively  shows 
that  it  performed  its  contract  Moreover, 
tbe  parties  stipulated  In  open  court  tbat: 
"All  the  work  included  In  this  contract  has 
been  performed."  Of  course  this  was  binding 
upon  the  party  who  made  it,  and  the  trial 
Judge  was  quite  Justified  in  charging  the 
Jury  in  accordance  therewith. 

[II]  Tbere  is  no  merit  in  jthe  contention 
tbat  tbe  trial  Judge  erred  In  overrullag  evi- 
dence of  conversations  preceding  tbe  execu- 
tion of  the  contract,  for  of  course  the  rule  is 
tbat  parol  evidence  is  inadmissible  to  show 
tbat  the  parties  at  tbe  time  agreed  to  some- 
thing else  that  enlarges  or  modifles  tbe  con- 
tract then  written. 

[12]  Tbe  defendant  also  contends  that  it 
was  erroneous  to  admit  in  evidence  a  letter, 
written  to  tbe  plaintifTs  assignor  by  one  al- 
leged to  be  its  agent  Not  so.  Where,  as  in 
the  present  case,  a  paper  is  produced  on  no- 
tice and  submitted  to  the  Inspection  o£  tbe 
other  side,  it  becomes,  by  reason  of  saeb  pro- 
duction and  insiiectlon,  evidence  for  both 
parties,  on  tbe  ground  tbat  to  allow  a  party, 
after  requiring  his  adversary  to  produce  tbe 
paper,  and  after  inspecting  it  to  insist  on  ex- 
cluding it  would  give  him  an  unfair  ad- 
vantage. EMlsonv.  Cruser,  40  N.  J.  Law, 
444. 

These  conclusions  in  effect  dispose  of  every 
question  argued. 

Tbe  Judgment  below  will  be  affirmed,  with 
costs. 

SWATZD,  PARKER,  and  WIIiLIAMS,  3 J., 
dissent 
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can  OF  BRIDGEKCON  v.  FIDELITT  ft  DB>- 

POSIT  CO.  OF  MABYLAND. 

(Gonrt  of  Brrora  and  Appeals  of  New  Jeney. 

Maich  6,  1916.) 

(Bvtlabus  i»  the  Court.) 

1.  BoHDB   «=>48  — Yauditt  — Clbkioai,  Er- 

BORa. 

The  facts  of  this  case  held  to  bring  it  with- 
in the  rale  of  Monmouth  Park  Association  v. 
Wallis  Iron  Works,  35  N.  J.  Law,  132.  26  Atl. 
140.  19  L.  R.  A.  456.  39  Am.  St  Rep.  626,  that 
a  court  of  law  should  read  a  written  contract 
according  to  the  obvious  intention  of  the  par- 
ties in  spite  of  clerical  errors  or  omissions  wnicb 
can  be  corrected  by  perusing  the  whole  instru- 
ment. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent. 
Dift  i§-47,  49,  50;   D«a  Dig.  <8=»48.] 

2.  PBiHorPAi    AND    SuBunr   4=>119  —   Dis- 

OBABOE    OF  SUBETY  —  RBSOISSIOH    OF  CON- 

TBACT— '  'Rescind." 

The  right  of  a  municipality  which  has  let 
a  working  contract  to  a  contractor,  and  has 
been  compelled  by  his  default  in  performance  to 
terminate  his  employment  by  virtue  of  a  provi- 
sion in  the  contract  and  complete  the  work  it- 
self, to  hold  the  contractor's  surety  for  extra 
expense  occasioned  thereby,  is  not  lost  by  the 
inaccurate  use  of  the  word  "rescind"  in  the  res- 
olution terminating  the  employment,  where  it 
appears  that  the  whole  course  of  proceeding;  was 
aimed  at  securing,  not  the  technical  rescission  of 
the  contract,  but  its  actual  performance, 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S  296;   Dec.  Dig.  <S=»119.] 

8.  cokpobations  €=»432(12)  —  bvidencs  «=» 
258(2)— Representation  by  Officeb. 

Evidence  that  a  person  having  business 
with  a  corporation  called  at  its  principal  office 
and  stating  his  business,  was  shown  to  the  "con- 
tract department,"  and  introduced  to  Mr.  M.  as 
the  vice  president,  apparently  in  recognized 
charge  of  that  department,  will  support  the  in- 
ference of  his  agency  for  the  corporation  as  to 
matters  properly  within  the  scope  of  the  busi- 
ness apparently  intrusted  to  him,  and  justify 
the  admission  of  his  declarations  in  the  course 
of  that  business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Die.  {$  1717,  1737.  1743.  1762:  Dec.  Dig. 
<S=>432a2) ;  Evidence,  Cent  Dig.  {  1007;  Dec 
Dig.  «=>258(2).] 

(Additional  SyUabu*  ty  Editoriat  Staff.) 

4.  PtEADiNG  «=>311  —  ErHiBiTS— Sufficien- 

CT  OF  .4XI,EOATIONS. 

A  complaint  pleading  a  bond  and  its  con- 
dition, but  omitting  a  clause  of  the  condition, 
is  sufficient  to  invoke  Supreme  Court  rule  37, 
authorizing  a  copy  to  be  annexed  to  the  pleading 
and  referred  to  therein  with  like  effect  as  if  re- 
cited at  length. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |§  64,  66,  118,  945;  Dec  Dig.  <8=> 
.311.] 

5.  Appeal  and  Erbob  «:»1010(1)— Review— 
Qtiestion  of  Fact. 

A  finding  of  the  trial  jndge  in  the  Supreme 
Court  supported  by  evidence  is  not  reviewable 
by  the  Court  of  Errors  and  Appeals. 

[Ed.  Note. — For  other  casps,  see  Appeal  and 
Error.  Cent  Dig.  |§  3979-3981;  Dec.  IMg.  «=» 
1010(1).!      ' 

Appeal  from  Supreme  Court  of  New  Jersey. 

Suit  by  the  City  of  Brldgeton  against  the 
Fidelity  &  Deposit  Company  of  Maryland. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 


Condlct,  Oondlct  ft  Botrdman,  tt  Jersey 
City,  for  appellant.  William  A.  Ix>gne,  of 
Brldgeton,  and  James  Bi^d  Potter,  of  New- 
ark, for  appellee. 

PABKBB,  J.  Tbe  salt  was  tipon  a  bond 
of  the  defendant  and  the  Hudson  Terminal 
Company  for  the  faithful  performance  by  the 
latter  of  a  contract  with  plaintiff  relating  to 
the  construction  of  sewers.  As  much  of  tlie 
argnment  revolves  around  an  evident  hiatus  In 
the  language  of  the  condition  of  the  bond, 
the  conditicm  is  here  inserted  in  full,  indi- 
cating the  hiatus,  although  in  the  bond  tbe 
wording  runs  continuously: 

"The  condition  of  this  obligation  is  such  that, 
whereas  the  above-bounden  Hudson  Tenuinal 
Construction  Company  has  on  the  26th  day  of 
Ma^ ,  one  thousand  nine  hundred  and  ten,  enter- 
ed into  a  contract  with  the  dty  of  Bridgeton. 
N.  J.,  for  fumistiing  and  delivering  supplies  ana 
constructing  sewers,  as  more  particul&ny  desig- 
nated in  tne  said  contract  and  specifications 
hereto  attached :  Now,  therefore,  if  tbe  above- 
bounden  Hudson  Terminal  Construction  Gom^ 
pany,  its  heirs,  executors,  or  administrators, 
successors  or  assigns,  shall  and  will  in  all  re- 
spects duly  and  fully  observe  and  perform  all 
and  singular  the  covenants,  conditions,  and 
agreements  in  and  by  tlie  said  contract  and  speo 
Incations  agreed  and  covenanted  by  it  to  be 
observed  and  performed  and  according  to  the 
true  intent  and  meaning  of  said  contract  and 
specifications  *  *  *  that  may  be  granted  oa 
the  part  of  the  said  city  Of  Bridgeton,  N.  J.,  a» 
during  the  original  term  of  the  same,  and  will 
indemnify  and  save  harmless  the  city  of  Bridge- 
ton,  N.  J.,  from  and  against  all  suits,  daimsr 
demands,  or  actions  for  any  injury  or  damages 
sustained  or  alleged  to  have  been  sustained  by 
any  party  or  parties  by  or  from  causes  under  the 
control  of  the  said  contractor  in  the  constructioa 
of  the  work,  or  any  part  thereof,  or  any  neglect 
in  protecting  the  same,  then,  the  above  obliga- 
tions shall  be  void  and  of  no  effect;  otherwise  to 
remain  in  full  force  and  virtue." 

The  trial  was  without  jury.  The  defend- 
ant moved  to  nonsuit  upon  the  ground,  inter 
alia,  that  no  breach  of  the  condition  had  been 
pleaded  in  terms  of  the  bond,  and  that  no 
breach  of  the  condition  had  been  shown. 
The  motion  being  denied,  defendant  offered 
no  evidence,  but  rested  its  case  and  moved 
for  judgment  on  the  same  grounds  as  those 
in  the  motion  to  nonsuit,  and  tbe  denial  of 
those  motions  made  on  the  ground  just  stat- 
ed Is  the  first  point  assigned  and  urged  for 
a  reversal. 

[4]  The  complaint  pleaded  the  bond  and 
its  condition,  omitting  the  words  "that  may 
be  granted  on  the  part  of  the  city  of  Bridge- 
ton,  N.  J.,  as  during  the  original  term  of  the 
same" ;  and  this  omission,  it  is  claimed,  viti- 
ates it.  But  it  is  sufficient  to  invoke  the 
familiar  rule  that  In  pleading  any  document 
a  copy  may  be  annexed  to  the  pleading  and 
referred  to  therein  with  like  effect  as  If  re- 
cited at  length.  Section  119  of  the  Practloe 
Act  of  1903  (P.  L.  p.  670),  covering  this  point, 
was  repealed  by  the  supplement  of  1912  (P. 
L.  p.  377),  but  rule  23  annexed  to  that  sup- 
plement, and  now  rule  37  in  the  1913  revlsioa 
of  the  Supreme  Couit  rules,  reads  as  above. 
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and  fully  covers  tbe  ground.  A  true  copy 
<rf  tbe  bond  waa  annexed  to  the  e«mtplalnt 
and  referred  to  therein. 

[1]  As  a  preliminary  to  ascertaining  wheth- 
er a  breach  of  the  bond  had  been  shown,  we 
must  ascertain  what  the  contract  was.  We 
agree  with  counsel  for  appellant  that  It  is 
obvious,  and  we  are  Informed  by  his  brief 
that  'It  was  admitted  at  the  trial  in  the 
court  below,"  that  (to  quote  counsel's  lan- 
guage) certain  words  which  should  have  been 
Inserted  between  the  words  "contract  and 
speclflcations"  and  the  following  words,  "that 
may  be  granted,"  eta,  had,  somewhere  along 
the  line,  been  omitted.  There  being  conccded- 
ly  an  hiatus,  and  no  evidence  having  been 
admitted  to  supply  the  missing  Words,  on  ac- 
count of  defendant's  objection  thereto,  the 
difficulty  is  to  be  resolved  in  one  of  three 
ways,  according  to  the  view  properly  taken 
of  the  instrument  as  it  stands:  (1)  If  the 
omitted  language  Is  plain  from  the  context. 
It  will  be  supplied  by  the  court.  Sisson  v. 
Donnelly,  36  N.  J.  Law,  432,  439;  Monmouth 
Park  Ass'n  v.  WalUs  Iron  Works,  55  N.  J. 
Law,  132,  140,  26  Atl.  140.  10  L.  R.  A.  456,  39 
Am.  St  Rep.  626.  (2)  If  the  confusing  lan- 
guage is  insensible,  and  if  disregarded  Will 
leave  a  complete  and  intelligible  Instrument, 
It  may  be  rejected  aa  surplusage.  9  Gye.  586. 
(3)  If  the  hiatus  may  not  be  supplied,  nor 
tlie  objectionable  language  disregarded,  and 
the  instrument  as  a  whole  is  Ineffective,  it 
cannot  be  enforced  unless  perhaps  reformed 
in  equity. 

We  incline  to  the  view  that  the  hiatus  may 
be  substantially  supplied.  It  Is  plain  enough 
that  something  else  than  the  contract  and 
specifications  "may  be  granted":  First,  be- 
cause the  bond  says  the  contract  has  been 
made,  and  that  it  and  the  specifications  are 
thereto  attached;  secondly,  because  the 
clause  "as  during  the  original  term  of  the 
same"  necessarily  implies  an  antithesis  of 
some  other  term  or  period  thah  the  original 
term  "of  the  same,"  i.  e.,  of  the  contract 
The  fttmillar  form  of  such  an  antithesis  is 
"as  well  •  •  •  as.  •  •  •"  We  may 
therefore  construct  it  as  far  as  this:  "As 
well  for  •  •  •  period  that  may  be  grant- 
ed on  the  part  of  said  city  of  Bridgeton,  N.  3., 
as  during  the  original  term  of  the  same." 

When  the  character  of  the  bond  is  consid- 
ered, the  remainder  becomes  simple.  The 
bond  Is  a  surety  bond  for  the  fkiithfnl  per- 
formance of  a  working  contract  It  is  a 
fact  familiar  to  every  lawyer  in  active  prac- 
tice tliat  in  the  relation  of  principal  and 
surety  the  surety  1b  frequently  held  to  be 
discharged  from  his  oHllgatlon  by  reason  of 
WHue  alteration  of  the  primary  contract  with- 
out his  consent  and  that  probably  the  most 
frequent  ground  of  discharge  Is  the  extension 
of  time  for  the  completion  of  the  contract 
In  this  situation  it  is  often  stipulated  that 
the  surety  shall  not  be  discharged  by  alter- 
ation of  the  main  contract,  as  in  Gnttenberg 
T.  Yaasel,  74  N.  J.  Law,  653,  66  AtL  994,  a 


case  of  payments  to  tbe  contractor  In  ad- 
vance of  the  due  dates,  and  Jersey  City  Wa- 
ter Supply  Ca  V.  Metropolitan  Const.  Co.,  76 
N.  J.  Law,  419,  69  AU.  1088,  where  the  pro- 
vision was  for  alteration  in  performance  of  - 
work  or  furnishing  of  materials.  Bearing  all 
these  things  In  mind,  the  only  reasonable 
conclusion  Is  that  the  omitted  language  relat- 
ed to  some  extension  of  the  time  of  perform- 
ance stipulated  by  the  contract  What  tbe 
precise  language  was  Intended  to  be,  how  It 
read  in  the  original  draft,  or  dictation,  or 
form  given  to  the  copyist,  or  whether  the  ex- 
tension was  to  be  limited,  are  questions  tliat 
do  not  now  concern  us  or  the  parties;  for 
no  extension  appears  to  have  been  granted, 
and  consequently  It  is  sufficient  to  take  the 
bond  as  it  Is,  with  the  troublesome  clause 
made  intelligible  by  getting  at  the  general 
nature  of  the  omitted  words  to  which  It  was 
Intended  to  be  Joined.  Were  this  not  so,  we 
still  consider  that  the  clause  may  be  disre- 
garded altogether  as  admittedly  connected 
with  something  else  that  was  omitted,  and 
the  bond  will  stand  as  a  complete  instru- 
ment It  should  be  given  effect,  tf  possible, 
and  the  disputed  danse  as  part  of  some 
longer  clause  is  manifestly  insensible.  As 
already  noted,  there  is  no  claim  that  it 
should  be  construed  In  Immediate  connection 
with  the  language  actually  preceding  it  We 
conclude,  then,  that  the  bond  may  be  viewed 
either  as  containing  some  clause  about  ex- 
tension of  time  not  material  in  view  of  the 
facts,  or  as  a  simple  bond  guaranteeing  per- 
formance according  to  the  contract  as  orig- 
inally made.  That  both  the  city  and  the 
surety  recognized  the  existence  of  a  valid 
obligation  is  shown  by  the  correspondence,  in 
which  the  surety,  on  being  Informed  of  the 
contractor's  default,  renounced  its  right  to 
prosecute  the  work,  and  three  days  later  of- 
fered to  extend  Its  obligation  to  the  receiver 
of  the  contracting  company  It  he  should 
take  up  the  work.  This  disposes  of  the 
first  ground  of  appeal  argued. 

[2]  The  next  ground  of  appeal  is  that 
plaintiff  was  barred  from  recovery  because 
the  contract  was  "rescinded" ;  whereas,  la 
order  to  hold  the  surety,  the  rellahce  must 
be  upon  the  contract  itself  as  an  existing 
obligation.  This  is  more  fanciful  than  real, 
and  hangs  entirely  on  the  legal  and  techni- 
cal meaning  of  the  word  "rescind,"  which  Is 
a  word  peculiarly  liable  to  inaccurate  and 
careless  use.  Tbe  contract  Itself  Is  not  laid 
before  us.  In  all  probability  It  contains  a 
provision  that  in  case  of  delay  or  neglect  in 
the  performance  of  the  work  the  ctt;^  might 
terminate  the  contract  and  complete  the 
work  itself,  or  relet  the  remaining  work  to 
another  contractor.  It  would  not  be  at  all 
surprising  If  the  contract  expressly  provided 
that  In  such  case  the  dty  might  "rescind" 
the  contract,  but  plainly  a  tedtinlcal  rescis- 
sion would  not  In  such  case  be  meant  Re- 
scission ordinarily  implies  the  act  of  both 
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parties,  and  In  cases  where  It  Is  the  act  of 
one  becanse  of  the  default  Of  the  other  It  Im- 
plies at  least  a  restoration  of  the  status  quo. 
What  the  dty  did  was  to  pass  a  resolution 
red.tlng  the  making  of  the  contract,  and  mak- 
ing of  the  sutety  bond,  the  abandonment  of 
the  contract  by  the  contractor,  notice  to  the 
said  contractor  to  complete  the  work,  and 
noncompliance  therewith,  and  providing  that 
said  contract  be  rescinded;  that  the  city 
complete  the  pipe  lines;  that  the  dty  engi- 
neer prepare  new  specifications  If  necessary 
to  advertise  for  proposals;  and  that  copies 
of  the  resolution  be  served  on  the  contractor 
and  surety.  The  surety  acknowledged  re- 
ceipt of  the  copy,  and  in  Its  reply  of  Jan- 
uary 10th  called  It  a  "resolution  annulling 
the'  contract,"  and  suggested  that  the  city 
"complete  the  work  in  such  manner  as  you 
see'  fit  under  section  W  of  your  contract  and 
surcharge  us  'with  the  difference."  Three 
days  later,  as  already  stated,  it  wrote  to  the 
city  clerk  suggesting  that  the  receiver  might 
elect  to  complete  the  work  and  offering  to  be 
bis  surety.  Plainly  it  did  not  consider  the 
resolution  as  intended  or  effective  to  wipe 
out  the  contract  entirely;  but  it  took  it  for 
what  it  really  was— a  revocation  of  the  con- 
tractor's right  to  continue  the  work,  and  a 
resort  to  the  city's  right  to  have  the  work 
completed  by  itself  or  by  a  new  contractor. 
In  the  memorandum  of  decision  by  the  trial 
judge  the  matter  was  properly  disposed  of 
as  f  ollo'frs : 

"Now  defendant  contends  that  the  use  of  the 
word  'rescind'  in  said  resolution  meant  an  ez- 
tinguislunent  of  the  sewer  contract  and  all  else 
connected  with  it,  I^ut  after  a  careful  ezamiua- 
tion  of  all  the  facts  I  am  certain  that  this  iU- 
chosen  word  was  not  used  according  to  its  tech- 
nical signification,  nor  was  its  use  so  regarded 
by  the  parties  concerned  or  their  counsel.  The 
proof,  as  gathered  from  the  conversations,  let- 
ters, and  telegram,  conclusively  shows  the  sense 
in  wliich  the  word  was  used  and  understood. 
I  am  therefore  jaat  willing  at  this  late  day, 
especially  in  view  of  the  truth  as  I  find  it  from 
the'  undisputed  facts,  to  hold  that  the  contract 
in  question  was  rescinded;  for  it  was  not.  All 
that  happened,  as  I  have  said,  was  merely  a 
taking  over  of  the  unfinished  portion  of  the  con- 
tract exactly  in  the  way  the  contract  contem- 
plated in  such  an  emergency  as  was  tlten  pres- 
ent. But  defendant  still  insists,  even  in  the 
face  of  the  facts,  that,  since  the  word  'resdnd' 
was  used  in  the '  resolution  of  the  municipal 
body,  plaintiff  is  bound  by  it,  reprardless  of  the 
intention  and  nnderstandmg  of  the  parties.  I 
am  sure  that  cannot  be  so.  I  know  that  in 
some  solemn  instrdments  where  words  of  fixed 
legal  signiflcatibn  are  employed  the  meaning  of 
such  words  cannot  as  a  rale,  be  questioned,  but 
there  surely  caimet  be  any  justification  for  an 
arbitrary  rule  requiring  individuals  or  corpora- 
tions to  always  use  the  right  word  or  suffer 
when  they  use  the  'wrong  one  harmlessly.    De- 


fendant was  not  harmed  by  the  nse'of  the  word 
in  qucntieB  nor  did  it  join  in  the  so-called  re- 
scission, I  therefore  liave  no  difficulty  in  re- 
fusing to  affirm  this  contention." 

[3]  But  it  is  said  that  the  oontt  erred  In 
admitting  the  letter  of  January  10th,  signed 
by  one  Murdoch,  in  evidence^  It  was  con- 
cededly  competent  to  show  receipt  of  the 
resolution  by  the  surety;  there  was  no  ques- 
tion of  its  authenticity.  The  basis  of  the  ob- 
jection was  that  the  "rescission"  had  elim- 
inated the  contract,  and  that  the  letter.  If  ad- 
mitted, would  make  a  new  contract  not  with- 
in Murdoch's  authority  to  make  (he  signed 
"Vice  President  and  Engineer").  What  we 
have  said  on  the  subject  of  rescission  dis- 
poses of  this  objection,  and  sul>stantiaUy  of 
a  slmiiar  objection  to  a  statement  of  Mur- 
doch to  the  witness  McGear  that  he  was 
"head  of  the  contract  department"  Further- 
more, we  think  the  testimony  was  within  the 
spirit  at  Carey  v.  W(Hff,  72  N.  J.  Law,  510, 

63  AU.  270,  and  Smith  ▼.  Del.  ft  AtL  Tel.  Go. 

64  N.  J.  Eq.  770,  53  AU.  8ia  The  latter 
case  is  almost  identical  on  the  facts  of  cor- 
porate representation.  McGear  testified  that 
he  went  to  the  principal  ofilce  of  the  defend- 
ant at  Baltimore  to  serve  the  resolution,  en- 
tered the  "contract  department,"  and  there 
saw  Murdoch,  after  being  directed  thither  by 
various  clerks  In  the  office.  The  situation 
ws^  plainly  such  as  to  render  competent  the 
above  statement  of  Murdoch  as  an  oflScial 
placed  in  that  department  by.  the  defendant, 
ostensibly  to  deal  with  those  having  business 
there. 

[B]  Finally  it  is  urged  that  there  was  no 
e'vidence  to  support  a  recovery,  because  all 
the  evidence  shows  tliat  the  total  expendi- 
ture in  completing  the  work,  plus  what  had 
been  paid  the  contractor,  amounted  to  less 
than  the  contract  price.  The  fallacy  of  this 
lies  in  the  assumption  that  ttie  contract  price 
was  the  engineer's  preliminary  estimate. 
The  contractor's  compensation  was  not  a 
lump  sum,  but  based  on  actual  work  dona 
and  material  furnished' according  to  unit  fig- 
ures in  the  bid.  On  the  final- adjustment  It 
appeared  that  some  of  the  items  overran  the 
preliminary  estimate,  and  others  fell  short 
of  it;  the  net  result,  as  testified  by  the  city 
engineer,  bdng  that  the  .contractor  would 
liave  been  entitled,  in  case  he  had  completed, 
to  $2,039.35  less  than  tbe  estimated  total, 
and  $4,178  less  than  the  city  actually  had  to 
pay  to  secure  c<»npletian.  The  court  found 
in  the  latter  bu«i,  with  Interest,  and  its  find- 
ing,  being  supported  by  evidj^ce,  la  not  i^^ 
viewable  here. 

The  judgment  wlU  be  affirmed. 
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DAVSWPQBil  v.  UeOUtlAjAN. 
(Court  of  Brrora  and  Appeals  of  V«iw  ivtwej. 

March  6,  181&) 

(Sf/llaiu*  hy  fkH  Court.) 

1.  Negligence     «=»62(1)     —    "Imtkbvbrino 
Cause." 

An  "interveniiiK  cauae"  la  an  act  of  an  in- 
dependent ageney  which  destroys  the  causal 
couuectioD  between  the  negligent  act  of  the 
defendant  and  the  wroDgfuf  injury ;  the  Inde- 
pendent act  being  the  Immediate  cauae,  in  \^idi 
case  damages  are  not  recoTeraUe  b«ea,use  the 
original  wrongful  act  is  not  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  J  76;    Dec.  Dig.  <8=>62(1). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Intervanlng  Canse.]  . 

2.  Kbolioxncb  «=»62(3)— PsoxmASOB  Cads»— 
Injubt  to  Child. 

The  defendant  negligently  omitted  to  ex- 
tinguish a  fire  he  had  started  in  a  public  street, 
leaving  it  burning  and  unguarded,  a  child  five 
years  of  age  plasang  in  the  street  put  on  the 
fire  additional  leaves,  and  in  doing  this  his 
clothing  caught  fire  and  he  was  thereby  injured. 
.Held,  that  the  act  of  the  child  was  not  an  in- 
tervening cause  which  destroyed  the  causal 
connection  between  the  defendant's  act  and  the 
injury,  and  that  defendant's  nei;ligent  act  was 
the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  TO;   Deo.  Dig.  «=»62(3).] 

Appeal  from  Supreme  Court 

Action  by  William  A.  Dareiqwrt,  an  In- 
fant, by  bis  next  friend,  against  Douglas  X. 
McClellan.  From  a  Judgment  for  defendant, 
plaintlfC  appeals.    Beversed. 

Ivqrj  Parker,  of  East  Orange,  for  appel- 
lant. Lmn,  Tamblyn  &  Colyer,  of  Newark, 
for  appellee 

BEROBN,  3.  The  plaintiff's  case  estab- 
lished these  facts:  The  defendant  built  a 
fire  tn  one  of  the  public  streets  of  Bast  Or- 
ange for  the  purpose  of  burning  leaves, 
which  he  had  collected  in  a  heap,  which  was 
abont  two  feet  wide  and  three  feet  long; 
tbat,  after  tbe  fire  bad  been  burning  about 
an  honr,  be  left  it  unextinguished  and  un- 
guarded, and  the  plaintiff,  a  child  of  about 
five. years  of  age,  playing  in  the  street, 
gathered  other  leaves,  and  put  them  on  the 
fire,  thereby  causing  a  flame  which  set  fire 
to  his  clotUng,  and  he  was  severely  burned, 
resulting  in  the  injuries  for  which  he  brought 
this  action. 

[1, 2]  The  trial  court  directed  a  judgment 
of  nonsuit  upon  the  ground  tiiat  the  aet  of 
the  child  was  an  intervoilng  cause,  and 
therefore  the  negligence  of  the  •  defendant 
was  not  the  proximate  canse  of  the  injury. 
From  tills  Judgments  the  plaintiff  appeals. 
As  a  basis. for  the  ruling,  the  trial  court  as- 
sumed that  the  defendant  was  negligent,  but 
not  liable  because  his  act  was  not  the  proxi- 
mate capse,  the  act  of  Oie  child  intervening. 
We  think  tbat  there  was  sufficient  propf  on 
the  question  of  negligence  to  require  that  it 
be  submitted  to  the  jury.    On  the  question  of 


intervening  cauae,  we  tt>lnJi;.tbe  trial  oourt 
was  clearly  In  error.  An  intervening  cause 
is  the  act  of  an  Independent  agency  which 
destroys  the  causal  connection  between  the 
negligent  act  of  the  defendant  and  the 
wrongful  injury',  the  independent  act  being 
the  immediate  cause,  in  whlcli  case  damages 
are  not  recoverable  because  the  original 
wrongful  aet  is  not  the  inroximate  cause. 
Cuff,  Adm'x,  V.  Newark  &  N.  T.  R.  B.  Co.,  35 
N.  J.  Law,  17,  10  Am.  Bep.  205 ;  Claypool  v. 
Wlgmore,  S4  Ind.  App.  35,  71  N.  S.  609.  In 
Scott  V.  Sheppfird,  2  Blackstoue  B  892, 
Smith's.  Leading  Cases,  797,  the  defendant 
was  held  liable  for  Injuries  arising  from  the 
throwing  of  a  lighted  squib,  although  it  bad 
passed  through  the  hands  of  at  least  two  per- 
sona before  it  exploded,  each  adding  a  new 
propelling  force,  which  the  court  held  was 
but  the  continuance  of  the  original  wrong, 
the  unlawful  throwing  of  the  lighted  squib, 
and  that  the  proximity  of  defendant's  act 
was  not  destroyed  by  what  happened  between 
the  throwing  and  the  explosion  of  the  squib. 
The  starting  of  a  fire  In  a  public  street  is 
the  committing  of  a  nuisance^  and  the  wrong- 
doer in  leaving  it  stlU  burning  and  unguard- 
ed is  responsible  for  the  consequential  dam- 
ages which  may  be  reasonably  apprehended 
will  result  from  such  an  act;  one  of  them 
being  that  very  young  children  without  ca- 
pacity to  estimate  or  appreciate  the  dan- 
ger may,  wliile  playing  In  the  street,  in- 
terfere with  it  The  act  of  the  child 
in  the  present  case  was  not  an  "interven- 
ing cause,"  in  that  it  destroyed  the  causal 
connection  between  defendant's  negligent 
act  and  the  resulting  injury,  but  rather 
an  act  which  contributed  to  it,  and,  if  the 
plaintiff  was  of  sufficient  age  to.  be  charged 
with  contributory  negligence,  it  might  be  a 
good  defense;  but  this  plaintiff  was  only 
five  years  old  when  he  was  Injured,  and  the 
court  would  not  have  been  justified  in  hold- 
ing, as  a  matter  of  law,  that  be  was  of  suffi- 
cient capacity  to  be  charged  with  such  neg- 
ligence, and  the  most  favorable  action  the 
defendant  was  entitled  to  was  the  submission 
of  that  question  to  the  jury,  and  therefore 
it  was  error  to  nonsuit  either  upon  the 
ground  of  intervening  cause  or  contributory 
negligence. 

The  Judgment  appealed  from  will  be  re- 
versed. 


FBANBXIN  SOCIETY  FOB  HOME  BtJILD- 

ING  k  SAVINGS  v.  THORNTON 

et  al.     (No.  ».)    • 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1918.) 

(BvUabua  ly  t%e  Court.) 

1.  MOBTOASBS      «»168  —  .PiTKCHABB-MONBT 

MOBTOAOE— PBIOBITT— ;MECHAN1C8'  Liens. 

A  building  and  lonn' association  agrned  to 

coBvey  land  andsubsec^iently  agreed  to  loan  the 

purchaser  money  to  aid  in  erecttag  a  dwelling 
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thereon,  to  be  advanced  aa  the  building  pro- 
gressed, and  secured  by  a  mortgage  subject 
to  no  incumbrance  except  such  as  might  be 
waived  by  the  lender.  The  borrower  proceeded 
with  the  building,  but  did  not  comply  with  the 
ajrreement,  and  secured  no  deed  and  executed  no 
mortgage  until  the  building  had  advanced  far 
enough  to  entitle  him,  upon  compliance  with  the 
agreement,  to  receive  the  first  advance.  There- 
upon, a  deed  and  mortgage  were  executed  simul- 
taneously; the  deed  was  delivered  and  the  un- 
paid balance  of  the  purchase  price  retained  by 
the  vendor;  and  the  balance  of  the  amount  to 
be  advanced  on  the  mortgage  was  paid  to  the 
vendee.  Held  that,  to  the  extent  of  the  unpaid 
purchase  price,  the  mortgage  was  entitled  to  pri- 
ority as  a  purchase-money  mrfHgage.  Mew  Jer- 
sey Building  Loan  &  Investment  Go.  t.  Bache- 
lor, 64  N.  J.  Eq.  600,  36  Atl.  746,  approved. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  337-343;  Dec.  Dig.  «=>16a] 

2.  Mechanics'  Libns  «=9l8— Pbofebtt  Sub- 
ject—EQCiTABue  Eotatb. 

An  equitable  estate  is  not  subject  to  a  me- 
chanic's lien.  Dalrymple  ▼.  Bamsey,  45  N.  X 
Eq.  4&1,  18  Atl.  105,  approved. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent.  Dig.  f  19 ;   Dee.  Dig.  <8=>18.1 

3.  MoBTOAOEs  <g=7l51(3)  —  Advai^cs  Money 
MoBTQAaKB—PBiOBiTT— Mechanics'  laEws. 

Under  section  14  of  Mechanic's  Lien  Act 
(3  Gomp.  St  1910,  p.  3302)  "advance  money 
mortgages"  recarded  prior  to  the  commence- 
ment of  a  building  are  prior  to  mechanics'  liois 
to  the  extent  that  money  has  actually  been  ad- 
vanced thereon. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  if  332-336;   Dec.  Dig.  «»151(3).l 

Appeal  from  Court  of  Chancery. 

Salt  by  the  Franklin  Society  for  Home 
Building  &  Savings  against  John  T.  Thorn- 
ton and  others.  From  decree  for  complain- 
ant (95  Atl.  374),  defendants  appeal.  Af- 
firmed. 

Foreclosnre  of  a  mortgage.  On  May  9, 
1911,  complainant  agreed  to  convey  to  Thorn- 
ton a  lot  for  $1,000,  $5  in  cash  at  tlie  sign- 
ing of  the  agreement,  and  $995  on  the  deliv- 
ery ,of  the  deed  on  July  1,  1911.  On  May  23, 
1911,  the  complainant  agreed  to  loan  Thorn- 
ton $4,600  to  aid  in  the  erection  of  a  dwell- 
ing on  the  lot  which  be  agreed  to  complete 
ready  for  occupancy  on  September  1,  1911. 
Upon  his  proceeding  with  the  erection  of  the 
bulMliig  and  observing  the  terms  of  the 
agreement,  the  complainant  was  to  advance 
the  $4,600,  In  three  payments.  The  loan  was 
to  be  secured  by  mortgage,  which  was  to  be 
a  valid  lien  for  all  sums  advanced,  subject 
to  no  incumbrance  except  such  as  m^ht  be 
waived  by  the  lender.  Thornton  proceeded 
at  once,  in  May  or  June,  to  erect  the  house. 
No  deed  was  delivered  or  money  paid  until 
October  6,  1911.  On  that  day  the  deed  was 
delivered,  the  mortgage  executed,  and  the 
first  installment  of  $1,533  paid  by  two  checks 
to  Thornton's  order,  one  for  $995,  and  one 
for  $538.  The  check  for  $995  was  immedi- 
ately indorsed  back  to  the  complainant  in 
settlement  of  the  balance  due  for  the  pur- 
chase price  of  the  land.  The  check  for  $538 
went  into  Thornton's  bank  account  and  was 
minified  with  other  funds.     Payments  were 


made  from  the  account  for  work  done  or  ma- 
terials furnished  for  several  buildings  then 
in  course  of  construction,  indnding  the  one 
covered  by  complainant's  mortgage.  The  $538 
was  not  traced  with  any  certainty  to  the 
payments  for  the  last-named  building.  Sub- 
sequently, long  after  the  mortgage  was  re- 
corded, lien  claims  were  filed  by  the  appel- 
lants. The  Vice  Chancellor  advised  a  decree 
giving  priority  to  the  mortgage.  The  prop- 
erty was  sold,  and, .  by  agreement,  the  pur- 
cbaae  price  Is  held  in  tbe  Court  of  Chancery, 
subject  to  the  result  of  the  present  appeals. 
It  is  less  than  tbe  amount  due  for  moneya 
actually  advanced  on  the  mortgage. 

J.  W.  &  B.  A.  De  Yoe,  of  Paterson,  for  ap- 
pellant Myers.  Peter  W.  Stagg,  of  Hacken- 
sack,  for  appellant  VaUe.  Pendergast  &  Nea- 
mann,  of  Jersey  City,  for  appellee. 

SWAYZB,  J.  (after  stating  tbe  facta  as 
above).  [1]  The  only  question  raised  by  tbe 
appeals  is  that  of  priority  between  the  mort- 
gage and  tbe  lien  claims.  We  think  tbe  mort- 
gage, to  the  extent  of  $9^,  Is  entitled  to  the 
priority  of  a  purchase-money  mortgage.  Dis- 
regarding mere  form,  as  we  ougbt  (Wallace 
V.  Silsby,  42  N.  J.  Law,  1),  U  is  clear  that 
tbe  only  way  in  wUch  tbe'  complainant  can 
receive  that  part  of  the  purchase  price  of 
the  land  is  through  the  mortgage.  If  we 
leave  out  of  consideration  tbe  passing  and 
repassing  of  tbe  check,  which  was  a  mere 
ceremony,  advantageous  only  as  preserving  a 
written  record  or  as  a  vooeber,  the  complain- 
ant delivered  tbe  deed  and  received  tbe  mort- 
gage therefor.  It  was  chargeable  with  tbe 
obligation  to  advance  tbe  $4,600  only  when 
Tliomton  could  make  the  mortgage,  as  tbe 
agreement  required,  a  valid  lien  subject  to 
no  incumbrance;  unless  the  mortgage  secur- 
ed the  pondiase  price,  the  complainant  would 
retain  a  vendor's  lien  as  a  prior  Incumbrance 
until  actual  payment  thereof.  As  CJbiei  Jus- 
tice Beasley  said  in  Wallace  ▼.  Silsby,  we 
must  look  at  tbe  Intent  of  tbe  parties  and 
the  real  nature  of  the  transaction. 

The  parties  meant  that  the  land  should  be 
paid  for.  If  not  paid  for  by  tbe  mortgage, 
it  has  not  been  paid  for  at  all,  and  tbe  com- 
plainant would  stUl  have  its  vendor's  lien. 
If  paid  for  by  the  mortgage,  tbe  mortgage  fs 
pro  tanto  a  purchase-money  mortgage.  That 
is  so  even  it  tbe  check  be  regarded  as.  In 
fact,  cash  advanced  on  the  mortgage  and 
applied  to  the  satisfaction  of  tbe  purchase 
price.  Of  tbe  cases  where  mortgages  have 
been  given  tbe  advantage  of  purchase-money 
mortgages,  although  they  do  not  purxMrt  on 
their  face  to  be  such,  it  Is  enough  to  refer 
to  New  Jersey  Building  Loan  &  Investmont 
Co.  V.  Bachelor,  64  N.  J.  Eq.  600,  36  AU.  74S, 
where  Vice  Chancellor  Stevens  in  a  ludd  and 
clarifying  opinion  applied  tbe  rule  to  a  case 
of  priority  between  a  mortgage  and  mechan- 
ics' liens.    In  that  case  the  mortgage  was 
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held  entitled  to  priority  to  tbe  extent  to 
wbidi  niMiey  advanced  by  It  went  to  pay  an- 
other person,  tbe  grantor,  for  a  part  of  the 
parcbaee  money.  Tbe  mortgage  In  that  case 
did  not,  becaase  It  could  not  trutbfuUy,  re- 
cite that  It  was  given  to  secure  part  of  tbe 
purdiaae  money.  Tbe  priority  arose  from 
the  facts  of  the  case;  there,  as  here,  tbe 
purchase .  price  could  be  traced  as  coming 
from  the  mortgagee. 

[2]  There  is  another  reason  in  the  present 
case  for  tbe  priority  of  the  mortgage  as  to 
the  $095.  Prior  to  October  6tb,  the  estate  of 
Thomton  was  only  an  equitable  estate.  It 
was  at  best  a  mere  right  in  equity  to  a  con- 
veyance, notwithstanding  the  time  fixed  by 
the  agreement  bad  passed,  upon  payment  of 
^985.  Until  that  amount  was  paid  be  could 
not  hare  a  deed,  and  therefore  could  not 
have  ai  legal  estate.  His  equitable  estate 
was  not  subject  to  lien.  Dalrymple  v.  Ram- 
sey, 45  N.  J.  Eq.  494,  18  AQ.  105.  (While 
this  case  has  not  been  subject  to  review  in 
this  court,  it  has  been  dted  without  ques- 
tion [Davis  V.  Mlal,  86  N.  J.  Law,  167,  168, 
90  Atl.  315],  and  tbe  reasMilng  of  Vice  Chan- 
cellor Van  Fleet  is  unanswerable.)  The  pres- 
ent lien  claimants  were  without  remedy  un- 
til Thornton  got  a  legal  title,  and  he  got  no 
legal  title  except  as  the  result  of  tbe  trans- 
action of  October  6th  by  which  tbe  mortgage 
was  substituted  pro  tanto  for  tbe  purchase 
price.  Before  tbe  lien  claimants  can  have 
equity  they  must  do  equity,  and  equity  re- 
quires that  the  purchase  price,  without  pay- 
ment of  whidi  Thomton  and  the  complain- 
ant never  meant  that  any  legal  estate  should 
pass,  be  first  paid  out  of  the  proceeds  of 
sale. 

It]  Whether  the  balance  of  the  fund  after 
payment  of  tbe  $995  belongs  to  tbe  mort- 
gagee or  to  the  Uen  claimants  dex>end8  vpoa 
the  construction  of  tbe  Mechanic's  Lien  Act. 
Prior  to  1895,  tbe  act  provided  that  the  deed 
made  upon  a  sale,  by  virtue  of  tbe  special 
execution,  should  convey  to  tbe  purchaser  the 
estate  which  the  owner  bad  in  the  lands  at 
the  commencement  of  the  building,  or  which 
he  subsequently  acquired.  G.  S.  p.  2068,  | 
23.  Under  that  act  it  was  necessarily  held 
tliat  tbe  lien  claim  had  priority  over  a  mort- 
gage given  after  tbe  building  was  begun. 
Erdman  v.  Moore,  58  N.  J.  Ijaw,  445,  33  A«I. 
968;  New  Jersey  Building  loan  &  Invest- 
ment Co.  V.  Bachelor,  64  N.  J.  Bq.  600,  35 
Atl.  746.  (The  mortgages  in  those  cases  were 
given  before  1895.)  This  eituation  discour- 
aged the  loaning  of  money  on  new  buildings. 
To  cure  tbe  evil,  tbe  Legislature  enacted  in 
1895  (P.  L.  p.  316,  {  6)  that  every  mortgage 
should  have  priority  over  lien  claims  to  the 
extent  of  the  money  actually  advanced  and 
paid  by  the  mortgagee  and  appUed  to  the 
erection  of  any  new  building.  O.  S.  p.  2075, 
pi.  42.  The  effect  of  this  was,  as  the  Leg- 
islature evidently  meant,  that  mortgages  re- 
corded after  tbe  commencement  of  the  build- 
ing, and  tbBieton  liable  to  be  cut  out  by  a 


sale  under  the  lien  claim,  were  protected  to 
the  extent  to  which  the  money  had  actually 
gone  into  the  boildlng.  Tonng  v.  Haight,  69 
N.  J.  Law,  463,  65  AtL  100.  Section  6  of  the 
act  of  1895  now  ai^ears  as  section  16  in  the 
revised  medianlc's  Uen  act  of  1898  (P.  U  p. 
643;  3  C.  8.  p.  330B)  and  applies  to  any  mori> 
gage  registered  or  recorded  prior  to  the  flUng 
of  lim  claim.  The  italicized  words  are  im- 
portant because  they  (lisHngnlsh  mortgages 
given  after  the  commencement  ef  the  build- 
ing and  recorded  before  the  filing  of  the  lien 
claim  from  mortgages  recorded  before  tbe 
commencement  of  the  building,  as  to  which 
tbe  legislation  has  been  different  To  this 
legislatimi  wa  now  pass.  The  23d  section  of 
the  Mechanic's  Lien  Act  as  revised  in  1874 
(Rev.  673)  expressly  enacted  that  the  convey- 
ance under  the  special  execution  should  con- 
vey subject  to  all  mortgages  and  other  In- 
cumbrances created  and  recorded,  or  regis- 
tered, prior  to  the  commencement  of  the 
building.  This  made  it  possible  to  assure  a 
mortgagee  of  a  first  Uen  for  advances  made 
after  the  commencement  of  the  building,  pro- 
vided only  the  mortgage  was  placed  on  lee- 
ord  before  the  commencement  of  the  bulld- 
ing.  The  priority  at  such  mortgages  was 
sustained  by  the  Court  of  Chancery.  Taylor 
V.  La  Bar,  26  N.  J.  Eq.  222;  Piatt  t.  Grif- 
fith, 27  N.  J.  Eq.  207.  This  State  ffit  the  law 
enabled  speculative  builders  to  pos^ne  me- 
chanic's Uen  claims  to  mortgages  on  whieh 
nothing  had  been  advanced.  The  Legislature 
thought  this  an  abuse  and  corrected  It  by 
the  act  of  1878  (P.  U  p.  77)  O.  B.  v.  2071. 
This  act  made  the  Uen  claims  jwlor  to  "ad- 
vance money  mortgages,"  although  the  latter 
might  have  been  recorded  before  the  com- 
mencement of  the  building.  The  legislation 
in  that  shape  proved  unsatisfactory,  and 
when  the  act  was  revised  in  1898  the  act  of 
1879  was  modified.  It  now  Appears  as  sec- 
tion 14,  8  C.  S.  p.  3802.  By  its  provisions 
mechanic'a  lien  dalms  are  made  prior  to  "ad- 
vance money  mortgages"  "to  the  extent  only 
of  tbe  moneys  remaining  to  be  advanced  by 
the  mortgagee  under  such  agreem^it"  The 
effect  of  this  is  to  protect  the  mortgagee  for 
bis  actual  advances,  but  to  prevent  the  Uen 
claimant  from  being  iKistponed  to  an  amount 
larger  than  that  actually  advanced. 

Both  section  14  and  section  IS  appear  in 
tbe  revised  act  of  1898  and  section  28  of  that 
act,  which  takes  the  place  of  section  23  of 
the  act  of  1874  (Rev.  St.  1874,  p.  456),  en- 
acts that  the  conveyance  under  the  special 
execution  shall  be  subject  to  the  lien  of  any 
mortgage  recorded  or  registered  under  the 
drcnmstances  contemplated  by,  and  in  con- 
formity with,  the  provisions  of  sections  14 
or  16.  Both  sections  are  necessary  to  the 
complete  sdieme  of  the  act.  The  difference 
between  them  is  marked.  Section  14  deprives 
the  mortgagee  of  a  legal  right  he  would  oth- 
erwise have  by  recording  his  mortgage  before 
the  commencement  of  the  building  and  pro- 
tects him  only  to  the  extent  of  actual!  ad- 
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ranees,  but  It  does  not  Tetjnlre  tbat  those  ad> 
vances  should  hare  been  applied  to  the  erec- 
tion of  the  new  building.  Section  16,  on  the 
other  hand,  gives  the  mortgagee  a  right  he 
would  not  otherwise  have,  since  his  mort- 
gage la  not  recorded  before  the  commence- 
ment of  the  building;  but  in  order  that  he 
may  have  that  right,  he  mnstshow  that  hi* 
advances  have  been  applied  to  the  erection 
of  the  new  bnildlng.  By  section  14,  the  Legr 
Islature  cuts  down  a  pre-existing  right;  by 
section  15  it  gives  a  new  statutory  right,  evi- 
dently upon  the  theory  that  one  whose  mon- 
ey goes-  into  the  building  ought  to  stand  as 
weU  as  one  whose  labor  or  material  goes  in, 
even  though  by  the  date  of  record  of  his 
mortgage  he  would  not  be  entitled  to  it 

The  question  remains  whether  the  present 
case  is  within  section  14  or  section  15.  The 
tacts  bring  it  exactly  within  section  14.  The 
owner  of  the  lot  (the  present  complainant) 
dlsix)sed  of  it  to  Thornton,  a  builder,  and 
took  a  mortgage  in  excess  of  the  purchase- 
money  price  and  agreed  to  pay  the  excess  to 
tba  builder  from  time  to  time  as  the  build- 
ing progressed.  The  mortgage  was  simul- 
taneous with  the  deed.  As  soon  as  Thornton 
had  an  estate  to  which  the  mechanic's  lien 
could  attach,  It  was  subject  to  the  complain- 
ant's mortgage;  he  never  had  In  fact  more 
than  an  equity  of  redemption.  The  right  of 
the  complainant  at  law  was  prior  to  tlte  sab- 
sequent  mechanic's  lien  claim,  and  could  OBiy 
be  cut  do#n  under  section  14,  and  thereby 
only  to  the  amount  actually  advanced.  The 
fact  that  the  buildings  had  already  been  be- 
gun could  not  enlarge  the  rights  ot  the  lien 
claimant  They  could  not  sell  the  equitable 
estate,  which  was  all  Thornton  had  when  the 
building  was  begun.  They  could  only  sell 
the  subsequently  acquired  estate,  and  that 
was  subject  to  the  mortgage  the  instant  it 
was  acquired.  The  complainant  does  not 
need  to '  rely  on  the  aid  of  section  15;  it 
stands  on  its  legal  rights  under  section  14. 
The  amount  actually  advanced  including  the 
balance  of  purchase  price  was  more  than  the 
fund  in  'Court,  and  the  complainant  is  enti- 
tled to  take  the  whole. 

The  decree  is  affirmed,  with  costs. 


FEANKLIN  SOC5IE3TY  FOE  HOME  BUILD- 
ING &  SAVINGS  V.  THOKNTON 

et  al.    (No.  10.) 
(G!onrt  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Franklin  Society  for  Home  Build- 
ing &  Snvings  against  John  T.  Thornton  and 
others.  From  decree  for  complainant,  defend- 
outa  appeaL     Affirmed. 

J.  W.  As  B.  A.  De  Yoe.  of  Paterson.  for  ap- 

Scllants.  .  Nathan   H.    Fendergast,    of   Jersey 
ity,  for  appellee. 

PER  OUKIAM.  The  decree  is  affirmed.  The 
reasons  are  stated  in  a  similar  case  between  the 
same  parties.  No.  9  of  this  term.    96  Atl.  921. 


DBSMOMD  V.  HaeNBIItl/  st  aL 

(Supreme  Court  of  Brtors  of  Oonnecticnt 
Mareh  16,  1916.) 

1.  Witts  ®=»496  — Construction  —  "CirrL- 
dken"— "Heirs." 

The  word  "children,"  normally  a  word  of 
purchase,  may  be  read  in  a  will  as  the  equivalent 
of  "heirs,"  used  as  a  word  of  limitation;  but 
this  will  not  be  done  except  in  cases  where  nec- 
essary to  give  effect  to  the  instrument,  or  where 
the  context,  clearly  disclose*  that  such  was  the 
sense  in  which  the  testator  employed  It. 

lEd.  Note.— For  other  cases,  see  Wills,  Cetd. 
Dig.  §i  1061-1084;   Dec  Dig.  «=>496. 

For  other  definitions,  sec  Words  and  Phrases, 
ITirst  and  Second  ISeries,  Heirs;    Children.] 

2.  Witts  «=»614{6)— CoNSTBUcnow  —  Bbiat« 
Obanibo. 

Where  testator,  by  a  codicil,  gave  the  use  of 
realty  to  his  wife  and  a  sister  tor  and  during 
their  natural  Kves,  giving  the  remainder  over, 
upon  their  decease,  ^to  my  consin  Mrs.  Ldzsie 
MacNeil  for  herself  and  children,"  sock  codicil 
gave  the  cousin  a  life  estate  and  her  children, 
as  a  class,  those  living  at  testator's  death  and 
those  thereafter  bom,  the  remainder  over  in  fee. 
[£>d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1399;    Dec.  Dig.  <S=»614(e).] 

Case  Reserved  from  Superior  Court,  New 
liOndon  County;  William  L.  Bennett  Judge. 

Suit  by  Jeremiah  J.  Desmond,  trustee, 
against  Fllzabeth  J.  MacKelU  and  others. 
On  reservation  by  the  superior  court  for  the 
advice  of  the  Supreme  Court  of  Errors  upon 
the  facts  alleged  In  the  complaint  and  admit- 
ted by  the  answers. 

This  is  a  suit  to  determine  the  construction 
of  a  clause  in  the  wUl  of  Robert  P.  Sherwood, 
late  of  Galveston,  Tex.,  deceased,  devising 
real  estate  situated  in  Norwich  in  this  state. 
September  17,  1903,  Robert  P.  Sherwood  died 
domiciled  in  Galveston,  Tex.,  and  leaving,  as 
a  part  of  his  estate,  real  estate  in  Norwich 
In  this  state  and  a  will  and  codicil  thereto 
duly  probated  in  Texas  and  by  exemplified 
copy  in  the  Norwich  probate  district  By  the 
codicil  he  gave  the  use  of  his  Noi-wich  real 
estate  to  his  wife  and  a  sister,  both  now  de- 
ceased, for  and  during  their  natural  Urea. 
The  remainder  over,  upon  their  decease,  lie 
gave,  to  quote  the  language  of  the  codicil,  "to 
my  cousin  Mrs.  Lizzie  MacNell  for  herself 
and  children."  In  1914  this  real  estate  was 
sold  by  order  of  the  probate  court,  and  the 
proceeds  of  such  sale  invested  in  a  note  and 
mortgage.  The  plaintiff  is  the  trustee  of  this 
invested  fund,  and  holds  the  -same  as  such 
trustee  subject  to  the  terms  of  the  will  in 
lieu  of  the  real  estate.  The  defendant  Eliza- 
beth J.  MacNeiU  is  the  person  referred  to  In 
said  codicU  as  the  testator's  cousin,  Mrs.  Liz- 
zie MacNell.  She  has  four  children,  two  of 
whom  are  of  age  and  two  minors.  These  are 
her  only  children,  and  no  child  of  hers  has 
died  leaving  children. .  Questions  have  arisen 
as  to  the  true  construction  and  meaning  of 
the  gift  over  contained  in  the  codlcU  to  Mrs. 
MacNeill  for  herself  and  children,  and  the 
superior  court  is  asked  to  advise  who  are  en- 
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titled  to  take,  and  If  more  than  one.  In  what 
Interests  and  proportions. 

Jeremiah  J.  I}eBniond,  of  Norwl«!h,  for 
plaintiff.  Arthur  M.  Brown  and  Charles  V. 
James,  both  of  Norwich,  for  defendants'  Eliz- 
abeth J.,  Handd  J.,  and  Julia  M.  liaeNelll. 
P.  A.  Qulnn,  of  Norwldi,  for  WUllam  J.  and 
Samael  P.  MaoNeUl.  . 

PEUQNTICIS,  O.  J.  (after  stating  the  facts 
aa  above).  The  conversion  of  the  real  estate, 
which  la  the  aabjectrmatter  of  the  codldl  pro- 
visions. Into  Invested  funds  does  not  In  any 
material  manner  change  the  Questions  pre- 
sented or  the  answers  to  them.  Those  per- 
sons who  would  be  entitled  to  an  Interest  in 
the  former  are  entitled  to  like  Interest  in  the 
latter. 

The  language  of  the  codldl,  in  so  far  as  the 
testator  by  It  undertook  to  dispose  of  the  re- 
mainder over  in  the  property  concerned  upon 
the  death  of  his  wife  and  sister.  Is  clearly 
ambiguous.  It  is  so  ambiguous  that  four  dif- 
ferent interpretations  are  either  claimed  or 
discussed  as  possible  by  counseL 

Mrs.  HacKeiU  cqntends  that  the  language 
lu  which  the  gift  over  Is  couched  should  be 
interpreted  as  vesting  in  her  a  remainder  in 
fee  simple,  and  those  of  tier  children,  who 
have  attained  their  majority,  appear  to  con- 
cur with  her.  This  result,  however,  canndt 
be  reached  except  by  treating  the  words  "for 
herself  and  children'-'  as  mocely  Indicative  of 
the  testator's  wishes  as  to  the  use  and  dispo- 
sition Mrs.  MacNelll  should  make  of  the 
property  given  to  her,  or  else  by  interpreting 
the  word  "children"  as  synonymous  with 
"heirs,"  and  converting  the  phrase  Into  obe 
giving  tlie  pioperty  to  her  and  her  heirs  for- 
ever. Neither  of  these  constmctlonB  is :  con- 
sonant with  the  natural  meaining  of  the'  lan- 
guage the  testator  employed,  and  there  is 
nothing  in  the  will  to  indicate  an  intent  on 
his  part  which  either  construction  would  ef- 
fectuate. On  the  contrary,  It  is  reasonably 
evident  that  he  Intended  that  Mrs.  MaeNeill's 
children  should  be  beneficiaries  under  the 
will.  Looking  at  the  instrument,  which,  like 
its  codicil,  appears  to  have  been  drafted  by 
the  testator  himself,  we  find  that  he  knew 
how  to  make  absolutia  gifts  of  real  estate  In 
direct  and  appropriate  language  and  without 
any  snch  drcumlocuticHi  as  was  employed  in 
that  In  question,  and  it  is  scarcely  credible 
that  he  used  the  peculiar  phraseology  of  the 
codicil  without  some  other  purpose  in  mtlnd 
than  that  of  giving  Mrs.  MacNeill  a  remain- 
der in  fee  simple 

[1]  As  bearing  upon  the  second  of  the  sug- 
gested alternative  constructions,  it  is  indeed 
true  that  the  word  "children,"  which  Is  nor- 
mally a  word  of  purchase,  may,  in  the  inter- 
pretation of  a  will,  be  read  as  the  equivalent 
of  "heirs"  used  as  a  word  of  limitation ;  but 
this  will  not  be  done  except  in  cases  where 
It  is  necessary  to  give  effect  to  the  instru- 
ment, or  where  the  context  clearly  discloses 


that  sudi  was  the  sense  In  which  the  testa- 
tor employed  it.  Annable  v.  Patch,  3  Pick. 
(Mass.)  360,  368 ;  Buffar  v.  Bradford,  2  At- 
kyns,  220,  221;  Beecher  v.  Hicks,  7  Lea 
(Teim.)  207,  218;  Schaefer  v^  Schaefer,  141 
III.  337,  343,  31  N.  B.  136. 

To  the  suggestion  that  ttte  testator  intend- 
ed to  give  the  property  to  Mrs.  MacNeill  in 
trust  for  herself  and  children,  there  Is  the 
double  objection  that  thereby  she  would  be- 
come trustee  for' herself,  which  the  testator 
could  scarcely  have  Intended,  and  that  such 
construction  would  not  accomplish  a  disposi- 
tion of  the  entire  fee,  which  also  apparently 
was  foreign  to  the  testator's  intention. 

Another  suggested  construction  is  that  the 
devise  was  one  to  Mrs.  MacNeill  and  her  chil- 
dren as  tenants  In  common.  It  will  be  noted 
in  this  connection  that  the  gift  is  not  made 
to  Mrs.  MacNeill  and  her  children  but  to 
Mrs.  MacNelU  for  herself  and  children.  The 
title  is  thus  made  primarily  to  pass  to  her. 
Her  children  stand  in  a  secondary  place  or. 
relation  to  the  property.  Elvidently  the  tes- 
tator had  it  in  mind  that  there  was  to  be  a 
difference  between  mother  and  children  in  re- 
spect  to  the  ttUe  or  interest  which  they  were 
respectively  to  take  Noe  v.  Miller,  31  N.  J. 
Bq.  234,  280. 

[2]  There  remains  a  fourth,  and  in  our 
opinion  a  more  reasonable  view,  to  wit;: 
Tliat  the  testator  Intended  to  give  the  proper- 
ty to  Mrs.  MacNeill  for  her  life,  and  that  up- 
on her  death  it  should  go  to  her  children,  or, 
In  other  words,  that  she  should  take  a  life 
estate  and  her  children  the  remainder  over 
in  fee.  This,  we  think,  accords  better  than 
any  other  construction  with  the  words  which 
the  testator .  used  and  his  probable  intent  as 
his  language  discloses  it.  The  courts  have 
commonly  given  such  a  construction  to  simi- 
lar language,  and  distinguished  between  the 
effect  of  8u<A  language  and  that  making 
gifts  or  devises  to  a  person  and  his  or  her 
children.  Noe  v.  MiUer,  31  N.  J.  Bq.  234, 
237;  Bane  v.  Lescher,  2  Simmons,  89T,  401; 
Schaefer  v.  Schaefer,  141  111.  337,  343,  31  N. 
a  136;  Chestnut  v.  Meares,  66  N.  0.  416,  418 ; 
'White  V.  Williamson,  2  Grant's  Cas.  (Pa.) 
249,  253. 

The  children  of  Mrs.  MacNeill  took  as  a 
class  in  which  are  to  be  included  not  only 
those  living  at  the  decease  of  the  testator, 
but  also  those  who  might  be  after  born. 

The  superior  court  is  advised  that  Mrs. 
MacN^Ul  is  entitled  to  the  life  use  of  the  in- 
vested fund  in  the  plaintiff's  hands,  and  that 
upon  her  death  her  children  forming  a  clas.s 
Including  both  those  living  at  the  testator's 
death  and  any  who  may  have  been  or  may 
be  thereafter  born,  or  the  legal  representa- 
tives of  any  then  deceased,  take  the  princi- 
pal of  the  fund  in  absolute  ownership  in 
equal  shares  between  them  per  stirpes. 

No  costs  will  be  taxed  in  this  court  in  fa- 
vor of  any  of  the  parties.  The  other  Judges 
concurred. 
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MilODONAIiD,  Ins.  Com'r,  ▼.  iETNA  IN. 

DEMNITT  CO. 

In  re  TOWN  OF  NORTH  PROVIDENOB3. 

(Supreme  Oonrt  of  Errors  of  Connecticnt. 

March  15,  1916.) 

1.  IRSUBANCX    «=>622(2)  —  FiDKUTT    iNStTB- 
ARCB — LiMITAnON    OF   ACTION— AOWCEMKNT. 

The  i^rties  to  an  iDdemnity  bond  may  by 
express  stipulation  limit  the  time  when  the  lia- 
bility of  the  indemnity  company  should  expire, 
t<rhich  may  be  shorter  than  that  preecribed  by 
the  statute  of  limitations. 

[Ed.  Note.— For  other  eases,  see  Insuianoe, 
Cent.  Dig.  S  1545;   Dec.  Vig.  <Ss>622(2). 

2.  insubance  €=177— fldelitt  issubance— 
Tebm  Covebed— "Cease." 

In  a  bond  to  indemnify  a  town  from  any 
loss  tbroufh  ita  treasurer,  an  officer  elected  for 
an  annual  term,  the  provision  that  the  insurer's 
liability  should  cease  in  one  year  'from  the  ex- 
piration of  the  stated  term  of  office  meant  that 
Its  liability  shonld  become  extinct  within  one 
year  from  the  expiration  of  the  officer's  last 
term  of  office,  and  msured  could  not  enforce  any 
claim  after  such  time;  the  words  "diall  cease 
meaning  to  pot  a  stop  to,  to  become  extinct,  to 
pass  away. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  372-378;   Dec.  Dig.  «=»177.] 

3.  Ihsubanck  <S=>177— -Fidelity  Insubancx— 
Tebu  Covebed — Peesumption. 

Where  an  office  is  annual,  the  parties  to 
the  officer's  indemnity  bond  are  presumed  by 
law  to  bind  themselves  accordingly,  if  there  are  no 
words  inserted  in  the  bond  clearly  extending  it. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  372-378;   Dec.  Dig.  «=al77.] 

4.  CONTBACTB     «=9l54r-COWSTBT70BION— REA- 
80NABLBNK8S. 

When  the  language  of  a  contract  is  ob- 
scure and  so  ambiguous  that  the  contract  is  sus- 
ceptible of  two  constructions,  one  of  which 
makes  it  fair  and  reasonable,  while  the  other 
makes  it  unusnal  and  unreasonable,  the  rational 
and  reasonable  interpretation  is  to  be  preferred. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  735;   Dec.  Dig.  «=»154.] 

Appeal  from  Superior  Court,  Hartford 
County;  Joseph  P.  Tnttle,  Judge. 

Action  by  Theodore  H.  Macdonald,  Inaor- 
ance  CommisBloner,  against  the  Mtnti  In- 
demnity Company.  Application  by  the  Town 
of  North  Providence  for  the  allowance  of  a 
claim  presented  to  the  receiver  of  defendant 
Claim  disallo-wed  on  the  report  of  a  com- 
mittee, and  the  Town  appeals.    No  error. 

James  F.  MeCartin,  of  Providence,  R.  I., 
and  W.  Arthur  Countryman,  Jr.,  of  Hartford, 
for  appellant  J.  Blrney  Tuttle  and  Ralph  H. 
Clark,  both  of  New  Haven  (Paul  Webb,  of 
New  Haven,  of  counsel),  for  appellee  receiver. 

RORABACK,  J.  From  the  report  of  the 
committee  it  appears  that  In  November,  1905, 
John  Ogden  was  elected  the  treasurer  of  the 
claimant  town  for  the  term  of  one  year  end- 
ing November  7, 1906.  He  was  re-elected  for 
three  successive,  annual  terms,  the  last  one 
ending  November  7,  1909,  when  a  successor 
was  elected  In  his  place.  April  2,  1906,  Og- 
den  executed  a  bond  In  which  the  Indemnity 
company  was  surety.  This  bond  contained 
the  following  provision: 


"Whereas,  the  said  John  Opden  has  been  dniv 
elected  treasurer  of  the  said  town  of  North 
Providence  for  the  term  beginning  the  7th  day 
of  November,  1905,  and  ending  the  7th  day  <n 
November,  1006." 

When  the  indemnity  company  offered  to 
renew  this  contract  of  suretyship  for  the  sec- 
ond year,  the  town  declined  to  accept  such 
renewal.  In  March,  1907,  the  claimant  re- 
quested the  company  that  the  bond  be  con- 
tinued in  force  for  a  period  of  one  year  be- 
ginning April  2,  1907.  This  was  done. 
Thereafter  the  bond  was  renewed  for  the 
years  of  1908  and  1909.  These  renewals  cov- 
ered the  period  from  April  2d  to  April  2d. 
The  last  one  expired  on  April  2,  1910.  On 
August  1,  1911,  the  indemnity  company  first 
received  notice  that  a  default  on  the  part  of 
Ogden,  as  treasurer  of  the  town,  had  occur- 
red. On  December  28, 1911,  the  town  filed  its 
claim  with  the  receiver  of  the  Indemnity 
company,  which  correctly  set  forth  the  al- 
leged defaults  and  shortages  of  Ogd«i,  as 
treasurer,  and  which  occurred  between  Jtme 
8,  1906,  and  July  23,  1900.  The  amount  of 
these  alleged  shortages  was  ^,013.83.  Tbe 
bond  Issued  by  the  indemnity  company  also 
contained  this  clause: 

"It  iR  further  mutually  understood  and  agreed 
between  all  the  parties  hereto  that  this  bond 
may  be  continued  from  year  to  year  at  the  op- 
tion of  the  said  John  Ogden  at  the  same  or  an 
agreed  premium  rate  so  long  as  the  surety  shall 
consent  to  receive  the  same,  but  the  hability 
of  said  surety  hereunder  shall  cease  in  one  year 
from  the  date  of  expiration  of  the  above  stated 
term  of  office,  unless  there  shall  have  been  a 
regular  and  lawful  re-election  or  reappointment 
of  said  principal  to  the  said  office  and  the  said 
surety  shall  have  assented  to  the  continuance 
of  said  bond  and  issue  an  acknowledgment  of 
receipt  of  premium  for  the  further  term  of  of- 
fice m  which  ease  the  Hability  of  said  surety 
nnder  such  renewal  shall  cease  one  year  from 
the  expirati<ni  of  the  term  of  office  covered  by 
said  re-election  or  reappointment" 

The  superior  court  held  that  the  foregoing 
provision  in  the  bond  must  be  construed  as  a 
limitation  of  liability  of  the  indemnity  com- 
pany, and  that  all  liability  of  tbe  company  as 
surety  ceased  in  one  year  after  the  expiration 
of  Ogden's  last  term  of  office.  The  court 
also  held  that  no  action  could  be  maintained 
unless  commenced  within  this  period.  In 
these  rulings  the  plaintiff,  by  its  reasons  of 
appeal,  contends  the  court  erred.  It  is 
claimed: 

"That  tbe  following  words,  contained  in  the 
bond,  'liability  of  said  surety  hereunder  shall 
cease  in  one  year  from  the  date  of  expiration 
of  the  above-stated  term  of  office,'  do  not  oper- 
ate as  a  limitation  of  right  and  time  to  bring 
claim  or  action  on  the  bond,  but  on  the  con- 
trary, designate  an  extended  period  of  basic 
liabihty  after  expiration  of  term  of  office." 

[1]  The  status  and  rights  of  the  parties  In 
the  present  case  are  matters  of  contract 
The  parties  by  express  stipulation  could  lim- 
it tbe  time  when  the  liability  of  the  indem- 
nity company  should  expire.  This  might  be 
for  a  shorter  period  than  prescribed  by  tbe 
statute  of  limitations.    Riddlesbarger  v.  Hart- 
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topd  Ins.  CJo,  7  Wall.  (74  V-  S.)  886, 19  L.  Ed, 
257,  269;  Fullam  v.  Insurance  Co.,  7  Gray 
(73  Mass.)  63,  66  Am.  Dec  462;  Lewis  t.  Met- 
ropoUtaa  Life  Ins.  Co.,  180  Mass.  317,  319. 
'62  K  E.  369;  Paul  v.  FideUty  &  Casualty 
Co.,  186  Mass.  413,  416,  71  N.  E.  801, 104  Am. 
St.  Bep.  694;  Woodbury  Savings  Bank  t. 
Charter  Oak  Ins.  Co.,  31  Conn.  617,  529. 

[2]  The  clause  in  the  bond  that  the  ^labU- 
Ity  of  the  surety  shall  cease  in  one  year  from 
the  expiration  of  the  stated  term  of  office  is 
definite  In  lt«  meaning  and  easUy  understood. 
"Shall  cease"  Is  "to  put  a  atofp  to,"  "to  be- 
come extinct,"  "to  pass  away."  Webster's 
New  International  Dictionary.  When  a  Con- 
stitution  declared  that  a  statute  "should 
cease,"  it  was  held  that  this  expression  ex- 
tinguished the  statute  as  though  it  had  been 
repealed.  Thompson  ▼.  Buggies,  69  CaL  465, 
11  Paa  20,  In  a  life  Insurance  policy,  which 
provided  that,  if  the  premium  was  not  paid 
on  the  days  named,  the  policy  "should  cease," 
it  was  stated  that: 

"The  consequence  of  a  default  in  Ae  payment 
of  the  premium  is  defined  in  the  policy  itself. 
It  declares  that,  if  not  paid  on  the  days  named, 
and  ia  the  lifetime  of  the  insured,  the.  policy 
should  'cease  and  determine.'  By  this  1  un- 
derstand that  it  ia  suspended ;  it  ceases  to  bind 
the  company  and  to  protect  the  assured;  and 
this  without  any  act  or  declaration  on  the  part 
of  the  former.  It  does  not  require  a  formal  for- 
feiture. The  term  is  often  used,  and  I  think 
inaccurately,  in  snd^  cases;  nor  is  the  policy 
void  in  the  general  sense  of  that  term.  It  is 
T<»dable  at  the  election  of  the  company,  and 
that  election  can  be  exercised  without  notice  to 
the  aasnred,  for  the  reason  that  the  policy  it- 
self ia  notice  that  hla  rights  cease  with  the  non- 
payment of  the  premium.  As  to  him  it  is  a 
dead  policy."  Lantz  t.  Vermont  Life  Ins.  Co., 
139  Pa.  646,  21  AU.  80,  10  L.  B.  A.  680,  23 
Am.  St.  Bep.  202. 

[3]  To  so  construe  the  words  "shall  cease" 
In  tile  present  case,  there  can  be  but  one  in- 
terpretation of  the  contract,  namely,  that  the 
liability  of  the  indemnity  company  became 
extinct  within  one  year  from  the  expiration 
of  Ogden's  last  term  of  office,  and  the  claim- 
ant bad  no  remedy  for  the  enforcement  of 
its  <daim  at  the  end  of  this  period.  The  law 
cannot  contemplate  a  remedy  where  there  is 
no  liability.  To  sustain  the  appellant's  con- 
tention would  be  to  bold  that  it  was  the  in- 
tention of  the  paHies  that  the  liability  of 
the  surety  for  the  treasurer's  defalcations  ex- 
tended over  a  period  of  two  terms,  instead  of 
one.  If  it  be  assumed  that  there  is  such  an 
ambiguity  in  the  terms  of  the  contract  so 
that  it  is  susceptible  of  two  constructions, 
we  are  then  unable  to  find  a  good  reason 
why  we  should  sustain  the  appellant's  con- 
tention. The  authorities  are  uniform  that, 
when  the  office  is  annual,  the  parties  to  the 
bond  are  presumed  by  law  to  bind  themselves 
accordingly,  if  there  are  no  words  inserted  in 
the  bond  clearly  extending  it  Welch  v.  Sey- 
mour, 28  Conn.  387.  When  the  parties  signed 
the  bond  in  question,  it  appeared  from  the  re- 
cital therein  that  the  subject-matter  of  the 


contract  was  that  of  an  office  of  a  fixed  and 
limited  term.  The  stipulations  in  question 
applied  only  to  that  limited  office,  and  under 
such  circumstances  the  surety  could  only  be 
held  for  such  time  as  the  bond  plainly  in- 
dicated. Welch  V.  Seymour,  28  Conn.  387; 
Kings  County  v.  Ferry,  5  Wash.  536,  32  Pac. 
638,  19  L.  E.  A.  508,  34  Am.  St  Bep.  880; 
O'Brien  v.  Murphy,  175  Mass.  255,  56  N.  E. 
283,  78  Am.  St  Bep.  .487;  Bank  v.  Briggs,  69 
Vt  12,  37  AU.  231,  37  L.  B.  A.  845,  846,  60 
Am.  St  Bep.  922. 

[4]  When  the  language  of  an  agreement  is 
obscure  and  so  ambiguous  that  the  contract 
is  susceptible  of  two  constructions,  one  of 
which  makes  it  fair  and  reasonable,  while 
the  other  makes  It  unusual  and  unreasonable, 
the  Interpretation  which  makes  it  rational 
and  reasonable  is  to  be  preferred.  The  claim 
of  the  appellant  is  unreasonable,  and  could 
hardly  have  been  contemplated  by  the  par- 
ties. The  language  of  the  bond,  its  subject- 
matter,  and  the  law  forbid  any  such  con- 
clusion. 

The  view  which  we  have  taken  of  this 
question  makes  it  unnecessary  to  discuss  any 
other  question  raised  by  the  appellant 

There  is  no  error.  The  other  Judges  con- 
curred. 


WAT  T.  CONNBCTIODT  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

March  16,  1916.) 

Street  Bailboads  <S=>117(24)— Action's  fob 

INJUBIKS — QlTXSTIONS   FOB  JtTBY. 

In  an  action  for  injuries  to  person  and 
property  sustained  in  a  collision  with  a  trolley 
car  at  a  point  where  the  streets  crossed  at  a 
decided  obtuse  angle,  and  the  view  of  the  tracks 
until  within  a  short  distance  of  the  tracks  was 
more  or  less  obstructed,  evidence  held  to  make 
plaintiff's  negligence  a  qnestion  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  J|  250,  256;  Dec.  Dig.  «=? 
117(24).] 

Appeal  from  Superior  Court,  Tolland 
County;    James  H.  Webb,  Judge. 

Action  by  Charles  D  Way  against  the 
Connecticut  Company,  to  recover  damages 
for  injuries  to  the  i)erson  and  property  of 
plaintiff,  which  were  alleged  to  have  been 
caused  by  defendant's  negligence.  By  direc- 
tion of  the  court,  the  Jury  returned  a  ver- 
dict for  defendant,  from  the  Judgment  on 
which  plointitt  appeals.    New  trial  ordered. 

Lewis  Sperry  and  Warren  B.  Johnson, 
both  of  Hartford,  for  appellant  Joseph  F. 
Berry,  of  New  Haven,  for  appellee. 

FEB  OUBIAM.  When  the  plaintifT  had 
concluded  bis  evidence  in  chief  and  rested, 
the  defendant  rested  and  moved  for  the  direc- 
tion of  a  verdict  in  its  favor,  which  was 
granted.  It  is  conceded- that  there  was  evi- 
dence sufficient  to  go  to  the  Jury  upon  the 
question  of  the  defendant's  negligence.  The 
verdict  was  directed  upon  the  ground  that 
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the  plaintiff  had  bailed  to  show  that  he  was 
free  from  contributory  negligence.  The  ac- 
cident occurred  In  East  Hartford,  at  a  point 
where  Pitkin  street  enters  Main  street,  lead- 
ing from  Glastonbury  to  Bast  Hartford  vil- 
lage, through  a  collision  between  one  of  the 
defendant's  cars  proceeding  In  a  northerly 
direction  towards  East  Hartford  and  the 
plalntUTs  team,  consisting  of  a  pair  of  hors- 
es attached  to  a  wagon,  which  he  was  driv- 
ing. The  defendant's  tracks  are  laid  upon 
the  west  side  of  Main  street  Pitkin  street 
enters  Main  from  the  west,  making  at  the 
southwest  comer  a  decided  obttuse  angle. 
The  view  to  the  south,  which  a  traveler  ap- 
proaching Main  street  on  Pitkin  street  has 
until  he  arrives  within  about  125  feet  from 
Main  street.  Is  cut  ott  by  buildings  and  a 
tree.  From  this  point  to  something  like  85 
or  40  feet  from  Main  street,  the  view  Is  more 
or  less  obstructed  by  trees,  bushes,  and  poles, 
depending  upon  the  particular  point  of  ob- 
servation and  the  portion  of  Main  street  to 
be  observed.  The  first  10  of  the  last  36  or  40 
feet  do  not  present  an  altogether  clear  view, 
but  the  last  25  feet  or  so  do. 

The  plaintiff  testified,  and  hla  was  the  only 
testimony  upon  the  subject,  that,  from  the 
time  that  he  got  clear  of  the  buildings  un- 
til he  saw  the  car,  he,  having  already  seen 
that  the  road  to  the  north  was- clear,  kept 
a  continuous  lookout,  to  the  south,  and  lis- 
tened to  hear  if  anything  was  approaching 
from  <hat  direction,  and  that,  seeing  or  hear- 
ing nothing,  he  proceeded  at  a  pace  ools 
slightly  above  a  walk,  and  keeping  his  ordi- 
narily gentle  team  well  in  hand  untU  he 
reached  a  point  where  he  was  about  25 
feet,  and  hia  horses'  heads  about  half  that 
distance  from  the  trolley  tra<!kB,  when  he 
caught  sight  of  the  car  coming  from  the 
south  at  great  speed,  and  then  only  some 
90  or  100  feet  away ;  that  by  reason  of  the 
obtuse  angle  of  the  junction  of  the  two 
streets,  the  horses  were  thus  brought  almost 
face  to  face  with  the  car;  and  that  they, 
becoming  frightened,  swerved  to  the  left,  and. 
In  spite  of  his  best  efforts  to  stop  or  control 
them,  were  caught  by  the  car,  with  the  re- 
sult that  the  injuries  complained  of  were  re- 
ceived. With  this  testimony  presented, 
there  was  evidence  to  go  to  the  jury  upon 
the  Issue  as  to  the  plaintiffs  contributory 
negligence,  Upon  It,  he  was  not  proceeding 
heedless  of  his  surroundings  and  their  possi- 
ble perils  for  him.  He  made  use  of  both  his 
eyes  and  ears  to  discover  whether  a  car  was 
approaching.  Whether  ordinary  prudence 
demanded  that  he  take  more  precautions 
than  he  did  before  arriving  at  the  point 
where  his  horses  became  frightened  was  a 
question  for  determination.  After  that  time 
be  had  no  control  of  the  situation,  and  there 
certainly  Is  nothing  in  the  testimony  upon 
which  subsequent  improper  conduct  can  be 
predicated.     Into  the  decision  of  the  ques- 


tioik  Indicated,  there 'tot^  varlcnis  factors 
#orQiy  of  consideration;  such  as,  for  in- 
stance, the  (Character  and  extent  of  the  ob- 
structions to  his  view  during  the  last  100  or 
125  feet  of  his  course,  the  reliance  which  he' 
might  reasonably  place  upon  the  sufflcioicy 
of  his  observation  and  hearing,  his  reason- 
able belief  In  the  responsiveness  of  his  hors- 
es to  control,  the  speed  at  whl<di  the  car  was 
running,  his  reasonable  belief  as  to  what 
might  be  anticipated  In  the  matter  of  its 
speed  and  as  to  the  signals  which  would 
be  given,  and  hia  ability  to  hear  snch  sig- 
nals as  might  be  exx)ected.  These  and  other 
relevant  matters  formed  a  state  of  relevant, 
and  mora  or  less  Interrelated,  facts  for  the 
jury's  consideration  and  decision.  They  did 
not  point  so  clearly  to  Imprudent  conduct 
on  the  plaintiff's  part  that  a  contrary  conclu- 
sion could  not  have  been  reached  reasonably. 
There  is  error,  the  judgment  la  set  aside^ 
and  a  new  trial  ordered. 


AliLEN  V.  BABHOFF. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  15,  1916.) 

1.  Fbaud  «=926— Injubt  Fbou— Pubchabe  or 
Stock. 

Wlhere  defendant  misrepresented  to  plain- 
tiff that  a  third  peiaon'a  stock  could  be  pur- 
chased for  $12,000  and  the  assumption  by  the 
purchaseia  of  the  seller's  suretyship  on  notes 
of  the  corporation,  and  proposed  that  plai&tiS 
join  defendant  in  the  purchase  of  such  stodi, 
to  which  plaintiif  agreed,  paying  over  his  share 
of  the  money,  bat,  li\  fact,  the  owner  of  the 
stock  had  offered  it  in  consideration  of  substiT 
tutlon  of  suretyship  alone,  and  actually  trans- 
ferred the  stock  in  consideration  thereof,  plain- 
tiff was  entitled  to  recover  from  defendant  in 
an  action  of  fraud,  regardless  of  whether  he  had 
suffered  any  damagie,  or  whether  the  stock  was 
worth  the  price  paid,  since  persons  engaged 
in  joint  enterprises  share  mutually  the  burdens 
and  profits  thet^eof  under  a  relation  of  trust  and 
confidence,  prohibiting  the  taking  of  a  secret 
advantage  by  one  to  the  prejudice  of  Us  asso- 
ciate. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  §  24;    Dec.  Dig.  e=i26.] 

2,  PaiNoiFAj.  AND  Agent  <3=»71— Intebesteo 
Agent  —  Purchase  or  Stock  —  Misbefbe- 

BENTINO    PbICB— LlABILITT. 

Plaintiff  was  entitled  to  recover  for  the  far- 
ther reason  that  in  negotiating  with  the  owner 
for  the  transfer  of  such  stock  defendant  occupied 
the  position  of  an  agent  bound  to  account  for 
the  profits  of  the  agency,  and  could  not  profit  at 
plaintiS'B  arpense  through  misrepresentation 
of  the  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  147;   Dec.  Dig.  ©=371.] 

Appeal  from  Saperlor  Court,  Hartfbrd 
County;    Laden  F.  Burpee,  Judge. 

Action  by  James  P.  Allen  against  Fred 
Barhoff.  From  a  judgment  for  defendant 
sustaining  a  demurrer  to  his  complaint, 
plaintiff  appeals.    Judgment  set  aside. 

Action  of  fraud  alleged  to  have  been  com- 
mitted In  the  purchase  and  sale  of  certain 
shares  of  the  capital  stock  of  the  Allyndale 
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White  Uaible  Compiuiy, .  bc<>ugbt  to  the  sa- 
perior  court  In  Hartforid  county,  where  a 
demurrer  to  the  complaint  was  sustained. 
Judgment  rendered  for  the  defendant,  from 
which  the  plaintiff  appealed  for  the  alleged 
errors  In  the  ruling. qf  the.  court. 

WlUlam  F.  Henney,  of  Hartford,  for  ap- 
pdlant  Harry  B.  Ba<^.  of  KUUngly,  for 
appellee. 

BOBABAC^,  J.  The  complaint  now  be- 
ftnre  us,  although  Imperfectly  drawn,  states 
thla  case:  In  Septemb«r,  1918,  tiie  plaln- 
tier  was  a  small  stockhcrider  In  the  AUyndale 
White  Marble  &  Lima  Company.  This  com- 
pany had  Its  office  and  principal  place  of 
ba8lne8»  In  the  city  of  Hartford.  At  ,tbis 
time  the  defendant  was  vice  iMwaident,  gea* 
erel  iBUiag(!r,.and  also  a  atodikolder  of  the 
Marble  &  Lime  Company.  .  For  some  tiiue 
prior  to  September,  1918,  one  Halaey  F.  Fhll- 
bride  was  flte  owner  of  860  aharM  <tf  the 
stock  of  the  Marble  &  Lime  CMupany.  Phil- 
brick  was  also  the  Indorser  of  sereral,  prom- 
issory notes  of  the  company  aggregating 
about  $28,000. .  These  note?  had  been  dis- 
counted and  were  held  by  various  banlu  In 
the  dty  of  Hartford.  In  September,  1913, 
PhUbrlck  stated  to  the  defendant  that  he 
was  anxious  to  be  relieved  of  his  liability 
on  these  notes,  and  that  be  would  transfer 
his  stock  in  the  company  to  any  party  who 
would  take  his  place  on  the  indorsed  notes 
and  relieve  him  from  liability  thereon.  About 
the  same  time  the  defendant  represented  to 
the  plaintiff  that  Phllbrick  was  anxious  to  be 
relieved  of  his  llabUity  as  indorser,  and  then 
and  there  falsely  represented  to  the  plain- 
tiff that  Phllbrick  would  sell  his  350  shares 
of  stock  in  this  corporation  for  $12,000  If 
the  purchaser  would  also  take  his  place  as 
Indorser  on  the  notes  and  relieve  him  of  lia- 
bility thereon.  At  the  same  time  the  defend- 
ant further  represented  to  the  plaintiff  that 
one  George  R.  Ford  had  agreed  to  purchase 
85  shares  of  this  stock  and  pay  $4,100  there- 
for, but  would  not  assume  any  liability  on 
account  of  Philbrlck's  notes.  The  defendant 
then  proposed  .to  the  plaintiff  that  they 
should  together  procure  the  ^tock  from  Phll- 
brick and  relieve  him  from  his  liability  by 
indorsing  the  bank  notes  In  place  of  Phil- 
brick,  and  that  they  should  take  the  $4,100 
to  be  paid  by  Ford,  and  each  add  thereto  $3,- 
950,  making  in  all  $12,000,  which  was  to  be 
paid  to  Phllbrick  for  bis  stock,  as  the  de- 
fendant represented.  The  plaintiff,  believing 
these  representations  to  be  true,  and  relying 
upon  them,  was  Induced  to ,  and  did  pay 
the  defendant  $3,950,  and  became  Jointly  ob- 
ligated with  the  defendant  to  pay  the  Phll- 
brick notes.  The  defendant  paid  Phllbrick 
nothing  In  cash  for  the  transfer  of  Phil- 
brick's  stock,  although  he  received  $4,100 
from  Ford  and  the  $3,950  of  the  plaintiff  to 
be  paid  to  Phllbrick.  The  defendant  fraud- 
ulently concealed  the  true  offer  of  Phllbrick 
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from  the  plaintiff,  and  the  representations 
that  $12,000  was  aske^  by  and  paid  to  Phil- 
brick  were  wholly  false  and  fraudulent,  as 
the  defendant  well  knew,  and  these  represen- 
tations were  intended  to  and  did  cheat  and 
defraud  the  plalntifC,  and  cause  him  to  pay 
$3,950  in  cash  and  to  become  jointly  obligat- 
ed with  the  defendant  upon  the  Phllbrick 
notes  for  the  traosfer  of  his  stock.  It  is 
stated  In  the  demurrer  that  it  does  not  ap- 
pear that  the  plaintiff  has  suffered  any  dam- 
age, that  it  appears  that  the  plaintiff  has 
received  all  the  stock  of  the  AUyndale  White 
Marble  &  Lime  Company  which  he  bargained 
and. paid  for,  and  that  it  does  not  appear 
that  the  value  of  this  stock  was  leas  than 
the  consideration  paid  for, it.  It  is  directly 
alleged  in  the  complaint  that  this  transaction, 
as  between  the  plaintiff  and  the  defendant 
was  a  Joint  enterprise. 

[1]  If  one  Joint  purchase  conducting  nego- 
tiations misrepresents  to  another  the  pur- 
chase price,  so  that  such  other  pays  more 
than  his  share,  the  person  making  the  mis- 
representations la  liable.  The  same  principle 
applies  to  representt[tlons  as  to  the  original 
cost  of  the  proiierty.  20  Gyc.  OT,  and  cases 
cited  In  note. 

-  it  baa  been  w^l  stated  that  where  persoi^F 
enter  into  a  relation  of  trust  and  confidence 
with  each  ottier: 

They  "eogaf  e  in  a  common  enterprise  for  their 
mutual  b«oefit,  and  have  the  right  to  demand 
and  expect  from  their  associates  good  faiili  in 
all  that  relates  to  their  common  intcxests. 
Equality  and  mutuality  of  burdens  and  benclits 
is  implied  in  all  exica  enterprises  in  propor- 
tion to  the  amoimt  subscribed,  and  no  one  of 
the  subscribers  can  be  permitted  to  take  to  him- 
aeU  a  secret  or  separate  advantage  to  tbe  preju- 
dice of  his  associates.  If  this  be  bo  as  to  a  pur- 
chase made  after  the  Babscriptions  are  written, 
why  should  not  the  same  rule  be  applied  to  a 
purchase  made  before?  The  wrong  and  breach 
of  faith  is  just  as  great,  and  every  reason  and 
authority  sbawing  that  the  rule  should  be  ap- 
pUed  in  the  one  case  would  show  that  it  should 
be  am)Ued  ia  thb  other."    Getty  v.  Devlin,  64 

This  conrt,  in  the  case  of  Lowe  v.  Hen- 
drick.  86  Conn.  485,  85  AU.  796,  held  that: 

"In  thia  case  the  plaintiffs  were  led  into  the 
contract  by  fraudulent  representations  as  to  the 
price  and  the  cash  payments  required.  Upon 
the  facts  as  found  tbe  purchase  price  was  $12,- 
500,  instead  of  $18,000,  as  reinvsented,  and  the 
plaintiffs  were  fraudulently  induced  to  agree 
to  pay  in  $4,000,  and  did  pay  in  $3,250,  of  this, 
when  their  share  of  the  true  price  under  the 
contract  was  $1,260.  Tbe  measore  of  damages 
in  saeh  ease,  where  ene  joint  pucehaaer  is  by 
fraud  induced  to  pay  the  represented  price  for 
property  which  he  subsequently  ascertains  is 
more  than  that  in  fact  paid,  is  the  difference  be- 
tween what  .be  in  fact  paid  and  what  he  sbonld 
have  paid  of  the  true  price.  It  ia  immaterial  in 
the  assessment  of  damages  that  thp  property  was 
In  fact  worth  more  than  the  true  price,  or  as 
much,  or  more,  than  the  represented  price.  The 
joint  purchaser  is  entitled  to  the  ;»rofit  of  his 
bargain,  and  cannot  be  deprived  of  that  by  tlie 
fraud  of  his  cojoint  purchaser." 

[I]  There  Is  another  ground  upon  which 
the  plaintiff,  from  the  facts  alleged,  can 
base  his  right  to  recover:    It  fairly  appears 
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from  the  facts  stated  In  the  complaint  that 
the  negotiations  with  Ford  and  Phllbrlck 
were  conducted  and  the  arrangement  in  ques- 
tion was  consummated  by  the  defendant 
when  acting  as  agent  for  the  plaintiff.  In 
ttils  relation  it  was  the  defendant's  duty  to 
account  for  the  profits  of  the  agency.  By 
no  concealment  or  misrepresentations  could 
the  defendant,  as  an  agent,  profit  at  the  ex- 
pense of  the  plaintiff.  This  relation  was 
one  of  confidence,  and  the  defendant  was 
bound  to  keep  the  straight  line  of  good  faith 
and  fair  dealing.  Bathbon  r.  McLay,  76 
Conn.  308,  66  Atl.  611. 

Ai^lying  these  principles  of  law  to  the 
present  case,  it  Is  apparent  that  the  de- 
murrer to  the  complaint  was  Improperly 
(sustained. 

Omere  is  error,  the  judgment  is  set  aside, 
and  the  cause  remanded  to  be  proceeded 
with  according  to  law.  The  other  Judges 
concurred. 


BARRETT  MFG.  CO.  y.  AMBROSIO  et  al. 

(Supreme  Court  of  iBrrors  of  C<Huiecticut. 
March  15,  1916.) 

1.  Salis   «s»168<4)— Coktbaots— Gonstbuo- 

TION. 

Where  plaintiff,  who  agreed  to  sell  tar  to  be 
used  by  contractors  in  the  'construction  of  a 
highway,  agreed  that  the  tar  should  be  satisfac- 
tory to  the  requirements  of  the  highway  commis- 
sion, and  that  before  shipment  plaintiff  should 
submit  a  sample  of  the  tar  to  the  ccnnmissioner 
and  secure  hia  approval  of  the  grade  and  quality 
of  the  sample  submitted,  plaintiff  was  bound 
to  secure  the  approval  of  the  commissioner  be- 
fore furnishing  the  tar  to  the  contractors,  and 
having  delivered  tar  without  securing  such  ap- 
proval and  it  having  been  rejected,  plaintiff  can- 
not recover  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  $406;    Dec.  Dig.  <S=3l68(4).] 

2.  Salbs  €=>  178(1) —' "Accbftawob"  —  What 

CONSTITtJTES. 

In  such  case,  where  plaintiff  represented 
that  a  sample  of  the  tar  delivered  had  been 
submitted  to  the  commissioner  and  the  commis- 
sioner had  approved  of  the  same,  defendants' 
acceptance  of  the  shipment  of  tar  and  distribu- 
tion of  the  same  over  the  part  of  the  highway 
they  were  conatructiiig,  together  with  the  pay- 
ment of  freight,  did  not,  where,  because  of  the 
representations,  defendants  failed  to  submit  any 
sample  to  the  commissioner  or  inspect  the  tar, 
constitute  an  acceptance,  within  Sales  Act  (Pub. 
Acta  1907,  c.  212)  |  4,  declaring  there  is  an  ac- 
ceptance of  goods  when  the  buyer,  either  before 
or  after  delivery,  expresses  by  words  or  conduct 
his  assent  to  becoming  owner  of  those  specific 
goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  451 ;    Dec.  Dig.  «=»178(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance.] 

8.   FBAtTDS,    STATTJTB   OF   «=>113(2)— CONTRACT 

OF  Saix— PaboI/  Pboof. 

Where  a  contract  for  the  sale  of  tar  requir- 
ed the  seller  to  secure  the  approval  of  the  high- 
way commissioner  to  the  use  of  the  tar  on  a 
highway  the  purchasers  were  constructing,  such 
provision  was  material,  and  a  note  and  memo- 
randum of  the  sate  omitting  it  is  insufficient  un- 


der the  statute  of  frands,  not  eontaining  the 
terms  of  sale. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  240;  Dec.  Dig.  «53ll3(2).] 

4.  Frauds,  StArma  of  «s»l68— Aotion»— Ju- 
BT  Question. 

Whether  there  was  part  payment  on  goods 
soU  is  a  question  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  J  378;   Dec.  Dig.  «=>159.] 

5.  Sales  «=182(4)— Actions— Acceptance. 

Whether  there  was  an  acceptance  of  goods 
which  plaintiff  claimed  to  have  sold  to  defend- 
ants, held  a  question  of  fact  for  the  jury,  unleas 
facts  were  established  as  contended  by  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  495 ;  Dec.  Dig.  <S=»182(4).] 

Appeal  from  Superior  Court,  Hartford 
County ;  Joseph  P.  Tuttle,  Judge. 

Action  by  the  Barrett  Manufacturing  Com- 
pany against  -A.  D.  Ambrosio  and  otliers. 
From  a  Judgment  for  plalnttff,  defendants 
appeal.    Error,  and  new  trial  ordered. 

The  plaintiff  offered  evidenoe  to  prove:  The 
state  of  Connecticut,  through  its  highway 
commissioner,  invited  bids  for  building  a  8e«N 
tlon  of  highway  in  Windsor  Locks  in  ac- 
cordance with  certain  specifications.  The  de- 
f^dants'   bid   was   accepted   November   12, 

1912.  The  specifications  among  other  things 
provided,  for  use  In  building  the  highway, 
"a  specially  prepared  dehydrated  coal  tar 
shall  be  furnished  from  which  all  possible 
moisture  has  been  removed  and  equal  to 
sample  submitted."  The  contract  was  execut- 
ed in  accordance  with  the  bid.  The  defend- 
ants ordered  through  plaintiff's  agent,  Cow- 
en,  20,000  gallons  of  hydrated  tar,  to  be  sat- 
isfactory to  the  state  highway  commissioner 
and  for  use  In  this  road,  as  plaintiff's  agent 
knew.  A  new  highway  commissioner  was 
ehoseh    February    23,    1918.      On    April    28, 

1913,  plaintiff  notified  defendants  that  it 
would  ship  this  tar  between  May  9th,  and 
15th,  and  this  It  did.  Samples  of  this  tar 
were  in  the  state  highway  commissioner's 
office  at  the  time  of  the  contract,  and  up  to 
the  time  the  defendants  took  the  tar  frcHn 
the  railroad,  paid  the  freight  apon  It,  and 
distributed  the  barrels  in  which  It  had  been 
sent  along  the  line  of  road  to  be  baQt.  The 
tar  so  shipped  and  received  by  defendants 
complied  with  the  specifications  and  contract 
and  with  the  sample  in  the  office  of  the  com- 
missioner. In  August,  1913,  the  new  commlB- 
sloner  examined  this  tar  and  refused  to  per- 
mit It  to  be  nsed  on  the  road,  because  It  was 
not  of  heavy  enough  materiaL  Tlierenpon 
the  defendants  notified  the  plaintiff  of  the 
commissioner's  decision,  and  subsequently  or- 
dered other  material  of  the  plaintiff  for  this 
road.  The  defendants  claimed  to  have  prov- 
ed that  after  their  bid  had  been  accepted, 
and  before  the  contract  had  been  executed, 
the  plaintiff's  agent,  Oow«i,  '<!ame  to  the  de- 
fendants and  offered  to  sell  them  tar  as  re- 
quired under  the  spedflcatlons,  and  said  that. 
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«B  defea^antB  'Icnew  notlitaig-  at  tar.  tb^' 
should  leave,  the  matter  to  him.  He  also 
eSKAe  <tf  tbe  probable  fAange  In  the  coin- 
miasloner,  and  said  that,  whoever  he  was, 
the  plaintiff's. tar  would  suit  bliu  better  than 
any  one's  else,  that  the  material  would  cor- 
recvond  with  tbe  epecificatlons,  and  that  the 
plalntUI  would  submit  a  sample  of  said  tar 
before  shiimieDt  to  the  commissioner,  and  se- 
cure bis  approval  of  the  grade  and  quality 
of  the  material.  In  reliance  thereon  the  de- 
fendants gave  this  order.  The  plaintiff  did 
not  submit  a  sample  to  the  commissioner  be- 
fore delivery,  and  neither  the  new  commis- 
sioner nor  bis  predecessor  ever  approved  of 
this  particular  tar,  although  samples  of  the 
same  kind  of  tar  were  in  the  oQice  of  tbe 
commissioner  and  had  been  approved  by  the 
old  commissioner.  Some  time  after  the  new 
commissioner  had  taken  office,  the  defendants 
inquired  of  Co  wen  why  he  had  not  had  this 
tar  approved  by  the  commissioner,  and  he 
replied  that  he  had  that  approval  and  the  tar 
was  all  right  Relying  upon  tbe  statements 
of  Cowen  that  the  plaintiff  would  submit  a 
sample  to  the  commissioner,  and  that  he  had 
done  so,  and  that  tbe  tar  was  satisfactory 
to  tbe  new  oommlsBioner,  tbe  defendants 
paid  the  freight,  took  the  tar,  and  did  not 
open  said  barrels  and  inspect  them  until  they 
were  ready  to  use  them,  when  they  .were  ex- 
amined by  the  new  commissioner  and  re- 
jected. 

William  M.  Maltbie,  of  Hartford,  for  ap- 
pellants. Nathaniel  R.  Bronson  and  Charles 
H.  Hart,  Jr.,  both  of  Waterbury,  for  ai^peUee. 

WHBTQLBB,  J.  (after  stating  the  facts  as 
above).  [1]  The  cotirt  diarged  the  Jury  that 
the  contract  which  tbe  plaintiff  undertook 
to  perform  was  to  furnish  material  of  the 
kind  and  quality  mentioned  In  the  then  spec- 
Iflcations  to  tbe  satisfaction  of  the  highway 
commissioner  in  office  when  the  contract  was 
made;  and  If  the  material  delivered  was  In 
accordance  with  the  speciflcations  and  was 
rejected  by  the  change  in  the  contract  and 
the  substitution  of  a  different  material  at 
a  later  time  by  the  highway  commissioner, 
the  change  would  be  no  defense,  and  tbe 
plaintiff  would  be  entitled  to  recover.  This 
was  erroneous.  The  contract,  as  admitted 
by  tbe  pleadings  in  these  particulars,  was: 
(1)  That  the  tar  should  be  satisfactory  to 
tbe  requirements  of  the  highway  commis- 
sioner; (2)  that  before  shipment  the  plain- 
tiff idiotdd  submit  a  sample  of  the  tar  to  the 
commissioner;  and  (3)  secure  bis  approval 
of  the  grade  and  quality  of  the  sample  sub- 
mitted. The  Jury  should  have  been  instruct- 
ed that  this  contract  required  the  delivery 
4>t  material  of  the  kind  and  quality. specified 
In  the  requirements  of  tbe  commissioner  at 
tbe  date  of  tbe  contract,  but  that  before 
sh^ment  the  plaintiff  was  required  to  secure 
tbe  approval  of  the  highway  commissioner 
of  tbe  grade  and  quality  of  tbe  sample  to 


be  snbmitted.  As  a  consequence  tbe  submis- 
sion of  tbe  sample  piust  precede  the  delivery 
to  and  the  acceptaitce  by  the  defendants  of 
the  tar.  In  the  absence  of  bad  faith,  this 
provision  placed  tbe  approval  of  the  grade 
and  quality  of  the  sample  of  tar  to  be  sub- 
mitted within  the  discretion  of  the  commis- 
sioner. The  court  further  instructed  the  Jury 
that  if  they  found  the  tar  as  delivered  in  all 
respects  in  accordance  with  tbe  original 
speciflcations,  and  that  it  was  not  rejected 
for  any  defect  in  quality,  the  provision  in 
regard  to  a  sample  was  of  no  importance, 
since  tbe  plaintiff  would  have  fulfilled  bis 
contract  in  all  material  respects,  and  any 
failure  in  detail  which  did  not  operate  to 
tbe  defendants'  disadvantage  or  injury  would 
be  no  defense. 

This  instruction  ignored  one  of  the  essen- 
tial elements  of  the  contract  Tbe  parties 
had  tlie  privilege  of  making  their  own  con- 
tract .with  the  sample  provision  In,  if  they 
desired.  Tbe  defendants  bad  the  right  to 
rely  upon  the  observance  of  this  provision, 
and  until  carried  out  the  right  to  refuse  to 
accept  the  goods.  If  this  were  not  so,  the 
plaintiff  might  offer  to  deliver  tar  in  con- 
formity with  tbe  speciflcations,  whose  grade 
and  quality  the  commissioners  might  not 
subsequently  approve  of,  with  the  result  that 
the  contractors  would  have  on  their  hands 
tar  which  they  could  not  use  on  the  piece  of 
road  for  which  they  ordered  it  and  for  which 
tbe  plaintiff  knew  they  ordered  it  It  is,  we 
think,  a  far  more  reasonable  construction  to 
hold  that  tbe  vendor  rather  than  the  vendee 
took  the  risk  of  securing  the  commissioner's 
approval  The  contract,  as  we  construe  It, 
makes  the  submission  and  approval  of  this 
provision  a  condition  precedent  to  its  con- 
summation. It  follows  that  tbe  court  was  in 
error  in  instructing  the  Jury  that  the  only 
burden  of  proof  upon  tbe  plaintiff  was  to 
prove  by  a  fair  preponderance  of  the  evi- 
dence that  the  tar  delivered  to  tbe  defend- 
ants was  of  tbe  kind  and  quality  ordered  by 
them,  and  also  In  saying  to  the  Jury  that 
the  Issues  reduced  to  their  simplest  terms 
are:  First,  whether  the  tar  delivered  was  of 
the  kind  and  quality  which  the  plaintiff 
agreed  to  deliver  to  the  defendants ;  and,  sec- 
ondly, whether  .it  was  rejected  by  tbe  com- 
missioner because  of  inferior  quality,  or  be- 
cause of  a  change  in  the  material  he  desired 
t»  use. 

[2]  Tbe  defendants  might  have  waived  tbe 
Iweach  of  performance  by  the  plaintiff  and 
accepted  tbe  tar.  The  plaintiff  claimed  the 
tar  had  been  accepted;  tbe  defendants,  that 
it  bad  not  Acceptance,  as  defined  by  the 
Sales  Act  (P.  A.  1907,  c.  212,  S  4)  and  as  ap- 
plied to  tbe  subject  of  this  contract,  was  tbe 
delivery  of  the  tar  to  the  defendants  and 
their  conduct  in  relation  to  the  tar  iucon- 
sistent  with  the  ownership  of-  the  plaintiff, 
or  tbe  retention  of  the  tar  wlthoat  notice  of 
rejection  after  a  reasonable  time.   The  plain- 
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tiff  datmed  an  acceptance  on  both  trronnds. 
The  defendants  claimed  to  have  proved  that 
they  had  paid  the  freight  on  the  tar  and  re- 
mored  It  from  the  railroad  to  the  highway, 
where  It  was  Intended  to  be  nsed,  induced  by 
and  relying  upon  the  false  representations 
of  the  plaintiff's  agent  that  the  plaintiff  had 
submitted  a  sample  of  the  tar  to  the  com- 
missioner and  he  had  approved  of  the  same ; 
and  in  further  reliance  upon  these  false  rep- 
resentations, the  defendants  had  not  submit- 
ted any  sample  to  the  commissioner  nor  ex- 
amined the  same  until  the  same  had  been 
opened  within  a  reasonable  time  after  its 
receipt  and  examined  in  the  presence  of  the 
commissioner,  who  thereupon  refused  to  ap- 
prove of  or  permit  the  defendants  to  use  it 
in  the  construction  of  the  road,  and  the  de- 
fendants refused  to  accept  the  tar,  of  which 
the  plaintiff  had  full  knowledge.  The  de- 
fendants in  substance  requested  the  court  to 
charge  the  jury  that  unless  you  are  satisfied 
by  a  fair  preponderance  of  the  evidence  from 
these  facts  that  the  words  or  conduct  of  the 
defendants  expressed  an  Intent  on  their  part 
to  become  the  owners  of  the  tar  there  would 
have  been  no  acceptance  within  the  meaning 
of  the  Sales  Act  This  request  did  not  go  as 
far  as  the  defendants  were  entitled  to  have 
the  Jury  instructed.  The  court  should  fur- 
ther have  Instructed  the  Jnry  that.  If  they 
found  the  facts  In  accordance  with  the  de- 
fendants' defense  and  claims,  the  defendants 
were  entitled  upon  such  examination  of  the 
tar  to  refuse  to  accept  it. 

[3]  The  defendants  claimed  and  requested 
the  court  to  charge  that  the  plaintiff  could 
not  recover  because  there  had  been  no  com- 
pliance with  the  statute  of  frauds.  The 
statute  required  in  this  case :  (1)  An  accept- 
ance by  defendants  .of  a  part  of  the  tar 
sold  and  an  actual  receipt  of  the  same;  or 
(2)  part  payment  of  the  consideration  by  the 
defendants;  or  (3)  a  note  or  memorandum 
in  writing  of  the.  sale  signed  by  the  defend- 
ants or  their  agent  In  that  behalf.  The  de- 
fendants requested  the  court  to  charge: 

"In  order  to  meet  the  requirements  of  the  stat- 
ute it  is  necessary  tlint  tne  'note  or  memoran- 
dum in  writing'  aliould  contain  the  terms  of  the 
sale." 

The  plaintiff  admitted  in  its  reply  that 
its  agent  agreed  that  it  would  submit  a 
sample  of  the  tar  to  be  shipped  to  the  com- 
missioner and  would  secure  his  approval  as 
to  its  grade  and  quality.  This  provision  of 
the  contract  was  a  material  one;  it  was 
omitted  from  the  memorandum  of  the  order 
given  and  could  not  be  known  without  the 
aid  of  parol  proof.  The  request  to  charge 
should  have  been  given.  It  accurately  stat- 
ed the  law.  The  order  given  omitted  a  ma- 
terial term  of  the  contrnct,  and  was,  as  a 
consequence,  unenforceable.  Shellnsky  v. 
Foster,  87  Conn.  90,  96,  87'  Atl.  35,  Ann. 
Cas.  19140,  1007;    Morris  v.   Peckham,  51 


Conn.  126, 188 ;  Mlcbeis  f.  Tohason,  10  Conn. 
192,  198. 

[4]  The  request,  "Nor  was  there  any  part 
payment  on  account  of  tills  tar,"  should  not 
have  been  glvea.  This  waa  a  question  of 
fact  and  not  ot  law. 

[S]  Whether  or  not  there  was  an  accept- 
ance was  a  question  of  fact,  unless  the  imr 
fonnd  the  facts  as  claimed  by  the  dtfendants, 
in  which  case,  as  we  have  pointed  out,  there 
was  no  acceptance.  The  jury  shonld  have 
been  Instmcted  regarding  the  effect  of  part 
payment  and  acceptance  In  avoiding  the  bar 
of  the  statute  of  frauds. 

In  view  of  these  conclusions,  we  find  no 
occasion  to  consider  the  other  assignments 
of  error. 

There  Is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


STANDABD   GO.   t.    XOUNQ  st    aL 

(Supreme  Court  of  Errors  of  Oonnectieat: 
Ifarch  15. 19m) 

1.  DowjcB  ^=57(2)— CoNVKTAHCB  BY  Widow 
—Rights  of  Gbaktee. 

A  deed  from  the  widow  of  an  owner  of  land, 
although  a  warranty  deed  puiportine  to  con- 
vey the  land  in  fee,  conveyed  oiuy  such  interest 
as  the  widow  possessed  or  was  entitled  to;  but 
the  grantee  acquired  her  interest  in  the  prem- 
ises, and,  if  she  could  oust  the  hors  and  by  ad- 
verse possession  acquire  an  absolute  title  to  the 
property,  the  grantee  and  those  claiming  under 
him  might  do  so. 

[Ed.  Note.— For  other  oases,  see  Dower,  Oeatt 
Dig.  gg  211,  212;  Dec  Dig.  «=957(2).] 

2.  Advkbse     Fossebsioh     9=>62(3)  —  Ab 
Against  Heibb, 

A  widow  to  whom  dower  has  been  asrigned 
thereby  acquires  a  life  estate  in  the  specific  one- 
third  of  the  land  of  which  her  husband  died 
seised,  which  is  set  out  to  her,  and  is  entitled  to 
occupy  and  possess  such  one-third  in  severalty 
daring  her  life,  and  during;  her  life  the  remain- 
dermen have  no  right  of  entry  or  possession,  and 
title  by  adverse  possession  cannot  be  acquired 
against  them  by  the  widow  or  her  grantees. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Mwion,  Cent  Dig.  |f  829-832;   Dec  Dig.  «=> 
82(3).] 
8.  Adtxbsb     Possebsion  «=962(9  —  As 

Against  Heibs. 

While  at  common  law  a  widow,  before  her 
dower  had  been  as^gned,  had  no  right  of  pos- 
session in  any  of  the  real  estate  of  which  lier 
ItuslMUid  died  seised  in  this  state,  she  is  a  ten- 
ant in  common  with  the  heirs  of  all  of  such  real 
estate  and  they  are  affected  by  all  the  incidenta 
of  a. cotenancy,  one  of  which  is  the  right  ct  each 
one  of  the  cotenants  to  enter  and  possess  in 
common  with  his  cotenants  every  portion  of 
the  premises,  and  any  one  of  them  may  onst  the 
others  of  their  possession  and  I>y  adverse  posses- 
sion for  15  years  bar  their  interest  in  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SS  829-332;  Dec.  Dig.  *s» 
62(3).] 
4.  Appeal  and  EhtaoB  e=>907(2)  —  PaEsmcp- 

TTONS  IN  SUFPOBT  OF  JUDOXBNT. 

In  a  suit  to  settle  and  quiet  the  title  to 
land,  whether  defendants  had  been  ousted  &om 
the  land  by  a  cotenant  and  had  lost  their  rights 
by  od verse  possession  waa  a  question  of  fact. 
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and  the  eonrfs  findiiiK  agidnst  tbem  wonld  be 
aBsnnked  eonect,  where  no  iwoceedlngs  were  tak- 
en to  bring  the  evidence  before  the  Supreme 
Court  of  Errors  for  the  purpose  of  correcting  the 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  2911-2913,  2916,  2818; 
Dec  Dig.  «=>907(2).] 

6.  Jury  «3>14(9)  —  Biobt  to  Joby  Tbiai/- 
EquiTABus  Actions.  ,      ^    ^ , 

In  an  action  to  settle  and  quiet  the  title  to 
land  under  Gen.  St.  1902,  g  4053,  authorizing 
Biich  actions,  where  the  only  contested  issue  was 
whether  defendant  had  been  ousted  by  a  coten- 
ant  so  that  her  possession  and  the  possession  of 
her  grantees  was  adverse,  the  court  erred  in 
boldinf!  that  the  case  was  one  which  could  not 
be  determined  by  Jury,  as  either  party  has  a  right 
to  a  jury  trial  upon  any  issues  of  fact  arising 
upon  legal  as  distinguished  from  equitable 
claims. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  75 ;  Dec.  Dig.  «=s»14(9).] 

6.  JcKT  *=3l4{8')  —  BioHT  TO  Jtmr  tbiai/— 
SnaKiNo  Case  fbom  3wi  Dookit. 

Notwithstanding  Pub.  AcU  1906,  c.  68,  { 
S,  providing  that,  if  more  than  one  issue  of  fact 
be  joined  in  a  cause  upon  the  docket  as  a  jury 
cfise,  either  party  may,  and  the  party  placing 
it  npon  the  docket  as  a  jury  case  shall,  file  a 
notice  stating  whether  he  desires  all  of  such  is- 
sues to  be  tried  to  the  jury,  and,  if  not,  which  of 
them  he  desires  to  be  so  tried,  where,  in  an  ac- 
tion to  settle  and  quiet  title,  the  only  contested 
issue  was  whether  defendants  had  been  ousted 
by  a  cotenant  so  as  to  have  lost  their  title  by 
adverse  possession,  the  court  erred  in  granting 
a  motion  to  strike  the  case  from  the  jnry  dock- 
et npon  the  ground  that  it  was  one  in  which  a 
jury  trial  could  not  properly  be  had,  though  de- 
fendants, who  placed  the  case  upon  the  Jury 
docket,  did  not  state  which  issues  they  dedred 
tried  by  the  jury,  as  the  court  was  not  asked 
to  pass  upon,  and  did  not  ipass  upon,  the  ques- 
tion whether  a  proper  notice  was  given,  and, 
moreover,  if  such  motion  had  been  made,  the 
conrt,  in  the  exercise  of  its  judicial  discretion, 
could  not  properly  have  ordered  the  issue  tried 
to  the  court 

FEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  75;  Dec.  Dig.  *=»14(9).] 

7.  New  Teial  <S=>8— Motion  fob  Nisw  Tbixl. 

Where  defendants  were  sued  jointly  and 
their  interests  were  identical,  and  though  they 
filed  separate  answers  the  answers  were  prac- 
tically the  same,  and  they  were  represented  by 
the  same  counsel,  the  error  in  striking  the  case 
from  the  jury  docket  and  jury  trial  list  entitled 
each  defendant  to  a  new  trial,  though  the  notice 
of  the  desire  for  a  jnry  trial  was  in  the  name  of 
only  one  defendant 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  i  11;  Dec.  Dig.  «s>8.] 

Ai^teal  from  Superior  Court,  Litchfleld 
County ;  WllUam  S.  Case,  Judge, 

Action  by  the  Standard  Company  against 
Mary  Xonng  and  others  to  settle  the  title  to 
land,  brought  to  the  superior  court  and  tried 
to  the  court.  Facts  found,  and  judgment  ren- 
dered for  plaintiff,  from  which  defendants 
appeal)  alleging  errors  in  the  rulings  of  the 
court  Judgment  set  aside,'  and  new  trial 
ordered. 

Thomas  J.  Wall,  of  Torrlngton,  and  Caleb 
A.  Morse,  of  New  Haven,  for  appellants. 
Samuel  A.  Herman,  of  Wlnsted,  and  William 
W.  Bieroe,  of  Torrlngton,  for  appellee. 


THAYJQR.  J.  This  is  an.  aiitlon  to  settle 
and  Quiet  the  title  to  land,  brought  under 
section  4053  of  the  General  Statutae,  which 
provides  that  any  person  clataning  title  to 
real  property  may  bring  such  an  action 
against  any  person  or  persons  claiming  any 
estate  or  Interest  in  the  property  for  the  pur- 
pose of  determining  such  adverse  Interest  or 
daim,  to  dear  up  doubts  and  disputes  and  to 
settle  and  quiet  the  title.  The  land  which  Is 
in  question  was  owned  and  possessed  by  Wil- 
liam Toung  at  the  time  of  his  death  on  May 
1,  1871.  He  left  a  widow  and  two  children, 
William  and  Mary,  his  sole  heirs  at  law  and 
defendants  In  this  action.  His  widow  is  still 
living.  His  estate  has  never  been  offered  for 
probate,  and  the  widow's  dower  has  never 
been  set  out  to  her.  On  June  10, 1874,  by  her 
warranty  deed  of  that  date  containing  the 
usual  covenants,  the  widow  conveyed  the  land 
in  qnestioii  to  one  Mahan,  who  by  a  like  deed 
on  Augnst  10,  1907,  conveyed  It  to  the  plain- 
tiff,  who  has  since  been  in  possession  of  it 
Tpe  plalntief  claims  title  to  the  land  by  virtue 
of  these  conveyances  and  by  adverse  posses- 
sion for  more  than  80  years  by  Mahan  and 
itself  against  the  defendants.  The  defend- 
ants each  claim  to  own  an  undivided  one-half 
of  the  land  subject  to  the  dower  right  of  the 
widow.  They  claim  further  that  until  the 
death  of  the  widow  they  have  no  right  of  en- 
try npon  the  land,  and  that  the  plaintUC  has 
acquired  no  title  to  the  property  by  adverse 
possession  against  tbem  because  the  statute 
of  limitations  cannot  run  against  tbem  until 
their  right  of  entry  accrues. 

[1-9]  The  defendants  are  correct  in  their 
claim  that  they  own  the  land  tn  dispute  sub- 
ject to  the  widow's  dower  right  therein,  unless 
they  have  lost  their  rights  by  the  adverse 
possession  of  the  plaintiff  and  Mahan.  And 
they  are  correct  in  their  claim  that  they 
have  not  lost  their  rights  by  the  adverse  pos- 
session of  Mahan  and  the  plaintiff,  if  Uiey 
(the  defendants)  have  no  right  of  entry  and 
possession  until  the  death  of  the  widow.  The 
plaintiff  and  Mahan  could  not  oust  them  of 
possession  until  they  had  the  right  to  enter 
and  possess.  The  deed  from  the  widow  to 
Mahan,  although  a  warranty  deed  purporting 
to  convey  the  now-dUrputed  land  in  fee,  con- 
veyed only  such  interest  In  It  as  she  possessed 
or  was  entitled  to.  He  thereby  acquired  her 
interest  in  the  premises.  This  and  any  other 
interest  which  he  had  acquired  in  it  he  con- 
veyed to  the  plaintiff  in  1907.  If  by  adverse 
possession  he  baf  theretofore  acquired  the 
fee,  he  conveyed  a  fee  to  the  plaintiff ;  if  he 
ha.d  not  acquired  any  interest  other  than 
that  conveyed  by  the  widow,  he  conveyed  only 
that  Interest  to  the  plaintiff.  By  the  widow's 
conveyance,  Mahan  was  placed  In  her  position 
with  reference  to  this  property.  If  she  could 
oust  the  defendants  and  by  adverse  posses- 
sion acquire  an  absolute  title  to  the  property, 
Mahan  after  the  conveyance  could  do  so,  And 
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his  assignee,  the  plaintiff,  might  do  ao.  A 
widow  to  whom  dower  has  been  assigned 
thereby  acquires  a  life  estate  In  the  specific 
one-third  of  the  land  of  which  her  husband 
died  seised,  which  Is  set  out  to  her,  and  she  is 
entitled  to  occupy  and  possess  that  third  in 
severalty  during  her  life.  The  remainder- 
men during  her  life  have  no  right  of  entry  or 
possession  therein.  Ck»nsequently,  no  title  by 
adverse  possession  can  be  acquired  against 
them  by  her  or  the  assignees  of  her  freehold. 
At  common  law  the  widow,  before  her  dower 
had  been  assigned,  had  no  right  of  possession 
In  any  of  the  real  estate  of  which  her  hua- 
bcmd  died  seised.  In  .this  state.  It  la  well  set- 
tled that  before  the  assignment  of  her  dower 
the  widow  Is  tenanit  in  common  with  the  heirs 
of  all  the  real  estate  of  which  her  huaband 
died  seised.  Btedman  v.  Fortune,  6  Conn. 
462,  465 ;  Wooeter  v.  Hunts  Lyman  Ircm  Co., 
38  Cionn.  256,  267 ;  Greathead's  Appeal  from 
Probate,  42  Oonn.  374,  375;  Humi*rey  v. 
Gerard,  85  Connv  434,  436,  83  AO.  210.  Being 
tenants  In  common,  they  are  affected  by  the 
incidents  of  sudi  a  tenancy.  One  of  these 
la  that  each  of  the  tenants  has  the  right  to 
enter  and  possess  In  common  with  his  oo- 
tenants  every  portion  of  the  premises,  and 
that  any  one  of  them  may  oust  the  others  of 
their  possession,  and  by  possession  adverse  to 
them  for  15  years  rob  them  of  their  Interest 
in  the  property.  As  dower  has  not  been  set 
out  to  Mrs.  Young,  the  defendants  at  the  time 
she  deeded  to  Mahan  were  tenants  in  com- 
mon with  her  of  the  disputed  property,  and 
as  such  they  had  the  right  to  enter  and  pos- 
sess the  property  In  common  with  her.  There- 
fore their  claims  that  they  had  no  right  to 
enter  upon  the  land,  and  that  no  title  to  the 
property  as  against  them  can  have  been  ac- 
quired by  Mahtm  and  the  plaintiff  by  adverse 
possession,  were  properly  overruled. 

[4]  Whether  the  defendants  were  in  fact 
ousted  and  have  lost  their  rights  to  the  prop- 
erty by  the  adverse  possession  for  more  than 
16  years  of  Mahan  and  the  plaintiff  was  a 
question  of  fact  The  court  has  found  that 
fact  against  them.  They  claim  that  this  find- 
ing was  not  warranted  by  the  evidence;  but, 
as  no  proceedings  were  taken  to  bring  the 
evidence  before  us  for  the  purpose  of  correct- 
ing It,  we  must  assume  that  the  fact  was 
properly  found.  This  would  be  determinative 
of  the  case  but  for  a  preliminary  ruling,  now 
to  be  noticed,  which  was  erroneous  and  harm- 
ful to  the  defendants. 

[S]  At  the  request  of  t&e  defendants,  the 
case  had  been  placed  upon  the  Jury  docket 
and  Jury  trial  list  by  the  clerk,  and  stood 
there  after  the  pleadings  had  been  closed. 
The  plaintiff  moved  that  it  be  stricken  from 
the  Jury  docket  and  restored  to  the  court 
docket  upon  the  ground  that  it  Is  not  an  ac- 
tion that  the  statute  authorizes  to  be  placed 
upon  the  Jury  docket  or  that  can  be  deter- 
mined by  the  Jury  and  the  motion  was  grants 
ed.  The  only  contested  question  of  fact  In 
the  OBse  was,  as  ai^)eftrs  above,   whether 


there  had  been  an  ouster  of  the  defendants. 
This  was  a  proper  question  for  the  Jvry. 
Layton  v.  Bailey,  77  Conn.  22,  30,  68  AtL 
355.  The  action  la  upon  a  peculiar  statute, 
and  It  had  previously  been  questioned  wheth- 
er any  of  the  issues  in  such  an  action  can  be 
tried  to  the  Jury,  and  it  has  been  held  that 
either  party  to  such  an  action  has  the  rlg^t 
to  a  Jury  trial  upon  any  Issues  of  fact  aris- 
ing upon  legal  as  distinguished  from  equi- 
table claims.  Miles  v.  Strong,  68  Conn.  273, 
286,  36  Atl.  65 ;  Dawson  v.  Orange,  78  Conn. 
90, 100,  61  AtL  101 ;  Foote  v.  Brown,  78  Oonn. 
368,  376,  62  Atl.  667.  The  court  therefore 
was  wrong  in  holding  that  the  statute  forbids 
the  placing  of  actions  brought  under  It  upon 
the  Jury  docket,  and  that  the  present  case  la 
one  which  could  not  be  determined  by  a  Jury. 
[I]  But  it  is  claimed  that,  as  the  defend- 
ants in  claiming  the  case  for  the  Jury  trial 
list  did  not  state  which  Issues  they  desired 
to  be  tried  by  the  Jury,  there  was  not  a  com- 
pliance by  them  with  section  3  of  chapter 
66  of  the  Public  Acts  of  1905,  and  that  the 
case  Is  governed  by  our  decisions  in  Nowsky 
V.  Sledleckl,  83  Conn.  112,  113,  75  Aa  135,  and 
Bowell  V.  Boss,  88  Conn.  201,  213,  83  AtL 
236.  In  both  of  those  cases  the  court  ordered 
what  Issues  should  be  tried  by  the  Jury,  the 
parties  having  failed  to  Indicate  which  ones 
they  desired  to  have  so  tried,  as  the  statute 
provides.  In  the  first  case,  the  court  order- 
ed all  issues  to  be  tried  by  the  Jury ;  In  the 
other,  that  all  should  be  tried  to  the  court. 
In  eadi  of  those  caaes  we  held  that  the 
court  properly  ordered  what  issues  should 
be  tried  to  the  Jury  because  the  parties  had 
failed  to  give  the  proper  notice.  In  the  pres- 
ent case,  the  court  did  not  order  whldi  issues 
should  be  tried  to  the  Jury.  It  granted  a  mo- 
tion to  strike  the  case  from  the  Jury  docket 
upon  the  ground  that  the  action  Is  one  in 
which  a  Jury  trial  cannot  properly  be  had. 
This  is  quite  different  from  determining,  in 
a  case  where  a  Jury  trial  may  properly  be 
had,  which  Issues  shall  be  tried  to  the  Jury. 
Although  the  court's  action  resulted  in 
the  trial  to  the  court  of  the  only  contest- 
ed 4^ue  between  the  parties^  it  cannot 
be  Justified  by  the  decisions  referred  to. 
It  is  apparent  from  the  pleadings,  and  the 
court  has  found  the  fact  to  be  so,  that  there 
was  no  other  contested  Issue  between  tiie 
parties  except  the  one  which  has  been  Indi- 
cated and  which  Is  directly  raised  by  the 
denial  in  the  answer  of  the  ninth  paragraph 
of  the  complaint  Several  other  Issues,  some 
Immaterial  and  one  material  but  uncontested, 
are  raised  by  the  pleadings.  As  we  have  said, 
the  court  was  not  asked  to  pass  upon,  aiid 
did  not  pass  upon,  the  question  whether  the 
defendants  gave  a  proper  notice  of  the  Is- 
sues which  they  desired  to  have  tried  to  the 
Jury;  nor  did  it  exercise  its  discretion  to 
determine  which,  if  any,  of  the  issues  should 
be  BO  tried.  Had  the  motion  been  for  the 
court  to  order  that  the  contested  Issue  in 
the  case  be  tried  to  the  court  upon  the  ground 
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that  the  defendants  bad  not  giren  snch  notice 
as  the  statute  requires,  we  tUnfc  that  the 
court  In  the  exercise  of  Its  Judicial  discre- 
tion could  not  properly  bare  ordered  that  It 
be  tried  to  the  court. 

[7]  The  defendants  were  sued  Jointly. 
They  filed  separate  answers  which  were  prac- 
tically the  same.  They  were  represented 
by  the  same  counsel.  Only  one  notice,  and 
that  In  the  name  of  Mary  Toung,  was  glTen 
of  the  desire  for  a  Jury  trlaL  The  omission 
of  the  other  defendant's  name  was  doubtless 
an  oversight ;  their  interests  being  identical, 
and  the  case  being  conducted  as  one  case 
against  both.  Each  is  entitled  to  a  new 
trial. 

There  is  error.  The  Judgment  is  set  aside, 
and  a  new  trial  ordered.  In  this  opinion 
tlie  other  Judges  concurred. 


PKOCTOR  V.  BAUBT. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  16, 1016.) 

1.  Affxal  aitd  Ebbob  «3)»173a)— Rkooio  — 

GOBBKCnOH. 

In  an  action  on  a  note,  where  defendant 
did  not  plead  that  he  signed  the  note  as  indorser, 
and  not  as  maker,  and  his  evidence  was  present- 
ed ap<m  the  sole  theory  and  claim  that  he  never 
signM,  executed,  or  delivered  the  note  at  all, 
the  fluffing  would  not  be  corrected  in  accordance 
with  bis  contention  that  the  evidence  showed 
that  he  signed  the  note  as  indorser,  and  not  as 
maker. 

lEd.  Note.^B'or  other  cases,  see  Appeal  and 
Error,  Cent  Dft.  §§  1079,  1093 ;  Dee.  Dig.  «=» 
178a).] 

2.  Bills  ano  Notks  «=»538(1)— Aotiohs— In- 
STBDCnoNa— "I  Pbomisb." 

Under  Gen.  St  1802,  f  4187,  providing 
that,  where  an  instmment  containing  the  words 
"I  promise  to  pay"  is  signed  by  two  or  more 
persona,  they  are  deemed  to  be  jcantly  and  sev- 
arally  liable  thereon,  where  in  an  action  on  a 
note  purporting  to  be  signed  by  defendant  de- 
fendant's evidence  did  not  indicate  that  he  was 
seeking  to  establish  any  defense  other  than  that 
lie  never,  in  fact,  signed  the  note  at  all,  and 
the  evidence  furnished  no  reasonable  basis  for  a 
daim  that  be  signed  it  otherwise  than  as  mak- 
er, the  eonrt  properly  refused  to  instmct  the 
jury  that,  as  a  matter  of  law,  plaintiff  iriiould 
have  sued  defendant  as  an  indorser,  and  prop- 
eriy  charged  that,  when  a  note  ccmtained  the 
words  "I  promise  to  pay,"  and  was  signed  hy 
two  persons  as  makers,  they  were  deemed  jointly 
and  severally  liable  thereon,  and  ather  was  lia- 
ble for  the  lull  amount 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  «(  1895-1898,  1902,  1906, 
1907;    Dec  Dig.  <S=»538(1). 

VoT  other  definitions,  see  Words  and  Phrases, 
I  Promise.] 

Appeal  from  District  Court  of  Waterbnry; 
Francis  T.  Reeves,  Judge. 

Action  by  Sanf ord  Proctor  against  Peter 
Banby  to  recover  tmpaid  balance  of  a  certain 
note,  brought  by  appeal  to  the  district  court, 
and  tried  to  the  Jury.  Verdict  and  Judgment 
for  plaintiff  for  ^8.64,  and  appeal  by  de- 
fendant   Affirmed. 


Francis  J.  Bogan  ftdd  Gharles  W.  Baobyt 
both  of  Waterbury,  for  aH>eUant.  Howard 
B.  Snow,  of  Waterbury,  for  appellee. 

\ 

RORABACK,  J.  The  plaintiff  seeks  to 
recover  the  amount  of  an  unpaid  balance  of 
a  note  for  the  principal  sum  of  $2,800,  upon 
which  divers  payments  were  made  down  to 
November  20,  1913.  The  note  reads  as  fol- 
lows: 
"?2,800.00.    Waterbury,  Conn.,  Nov.  30,  1906. 

"For  value  received,  I  promise  to  pay  Sanford 
Proctor,  of  city  of  Waterbury,  or  order,  twenty- 
eight  hundred  dollars,  with  interest  at  6  per 
cent  per  annum,  payable  semiannually,  together 
with  all  taxes  and  assessments  of  every  nature 
when  due  that  may  be  laid  on  said  sum  and  <m 
the  property  by  which  it  is  secured.  Principal 
of  note  is  to  be  paid  in  payments  of  $600.00 
every  six  months  thereafter,  and  in  default  of 
any  payments,  said  note  shall  become  due  and 
payable  on  demand.  Attibo  Henichino. 

"Peter  Bauby." 

The  writ  was  dated  August  12,  1914.  The 
defendant's  answer  denied  the  allegations 
of  the  plainttfPs  complaint  In  a  special  de- 
fense the  defendant  pleaded  the  statute  of 
limitations,  and  that  be  never  signed,  ex- 
ecuted, or  delivered  the  note  in  controversy. 
The  plaintiff  replied  that  Attillo  Menlchlno, 
one  of  the  makers  of  the  note,  on  December  2, 
1913,  paid  the  interest  on  the  note  to  that 
date,  and  also  made  a  payment  to  apply  on 
the  principal  of  the  note. 

[1  ]  Numerous  errors  are  assigned,  but  few, 
however,  call  for  consideration.  There  are 
several  exceptions  to  the  findlnjg  and  the  re- 
fusal of  the  trial  court  to  Include  in  it  certain 
matters  which  the  appellant  contends  that  he 
offered  evidence  to  prove.  In  this  connec- 
tion we  are  asked,  in  several  instances,  to 
correct  the  finding.  With  one  exception,  the 
finding,  if  corrected,  would  not  tend  to  sup- 
port the  appeal.  The  appellant  claims  that 
evidence  showed  tbat  he  signed  the  note  now 
before  us  as  an  indorser,  and  not  as  a  maker. 
A  sufficient  reply  to  this  contention  is  that 
no  such  defense  was  pleaded.  It  also  appears 
from  the  record  that  the  appellant's  evidence 
was  presented  upon  the  sole  theory  and  claim 
that  he  never  signed,  executed,  nor  delivered 
this  note  as  maker  or  indorser.  Therefore 
the  motion  to  correct  is  denied. 

The  motion  to  set  aside  the  verdict  on  the 
ground  that  it  was  against  the  law  and  the 
evidence  was  properly  denied  by  the  trial 
court  The  evidence  was  conflicting,  and  It 
was  such  'that  the  Jury  might  have  reasonably 
and  fairly  found  the  issues  for  the  plaintiff. 
In  this  view  of  the  case  it  becomes  unneces- 
sary to  pass  upon  the  plaintiff's  claim  that 
the  appeal  from  the  refusal  of  the  court  to  set 
aside  the  verdict  was  not  seasonably  made. 

[2]  Several  of  the  defendant's  reasons  of 
appeal  are  based  upon  the  theory  that  the 
court  should  have  Instructed  the  Jury,  as 
requested,  that,  as  a  matter  of  law,  it  appears 
that  the  plaintiff  should  have  brought  bis 
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aettoD  upon  a  oomplBlnt  alleging  that  the 
defendant  was  liable  as  an  indorser  of  tbe 
note,  and  not  that  he  was  the  maker.  The 
language  of  the  note  "1  promise  to  pay,"  etc., 
makes  the  contract  of  both  signers  Joint  as 
well  as  several.-  The  pronoun  "I"  represents 
the  signers  collectively  as  well  as  severally. 
General  Statutes,  {  4187,  provides: 

"(7)  Where  an  instrument  containing  the 
words,  'I  promise  to  pay,'  la  signed  by  two  or 
more  persons,  they  are  deemed  to  be  Jointly  and 
severably  liable  thereon." 

Aa  we  have  already  suggested,  there  is 
nothing  In  the  defendant's  evidence  which  in- 
dicates that  be  was  seeking  to  establish  any 
other  defense  than  the  one  that  he  never,  in 
fact,  had  signed  the  note.  We  must  Infer 
from  the  verdict  that  the  Jury  found  that  the 
defendant  signed  this  note.  The  evidence 
furnished  tao  reasonable  basis  for  a  claim 
that  he  signed  the  note  otherwise  than  as 
maker.  Therefore  the  trial  Judge  did  not  err 
in  refusing  to  charge  the  Jury  as  requested. 
Water  Commissioners  v.  Bobbins,  82  Conn. 
623,  643,  74  Atl.  938.  The  Jury  were  Instrnct- 
ed  that: 

"Where  a  note  contains  the  words  1  promise 
to  pay,'  and  is  signed  by  two  persons  as  makers, 
they  are  deemed  to  be  and  are  Jointly  and  sev- 
erally liable  thereon,  and  either  of  the  makers  is 
liable  for  the  full  amount  of  the  note  due  and 
unpaid." 

The  charge  upon  this  point  was  correct  In 
law,  adapted  to  the  case  as  It  was  presented 
to  the  Jury,  and  was  sufficient  for  their  guid- 
ance in  readiing  a  verdict 

There  Is  no  error.  The  other  Judges  con- 
curred. 


GAYLORD  T.  CITY  OF  BRIDGEPORT. 

(Supreme  Court  of  Brrors  of  Connecticut. 
March  15. 1916.) 

1.  munioipal  cobporattons  «=3396— public 
Improvements  —  Dauages  in  Excess  o* 
Benefits  —  Statute  —  "Special  Benefit" 
—"Damage." 

Under  Bridgeport  City  Charter,  S$  54,  68, 
60-63,  including  the  lay-out  of  a  new  highway  in 
the  term  "public  improvement,"  and  providing 
that,  after  the  common  councU  has  resolved  to 
make  any  public  improvement  and  has  accepted 
the  lay-out  reported  by  its  committee,  it  must  re- 
fer the  report  to  the  board  of  appraisal  of  bene- 
fits and  damages,  having  exclusive  Jursidiction 
over  bene6t8  and  damages  "resulting  to  any  per- 
sons from  such  public  improvement,"  and  that 
the  board  of  appraisal  must  give  reasonable  no- 
tice to  "all  persons  interested,"  and  then  ascer- 
tain and  determine  "what  persons  will  be  dam- 
aged" by  the  improvement,  the  owner  of  land, 
to  the  rear  of  which  a  highway  was  opened 
which  took  none  of  his  property,  was  entitled  to 
an  assessment  of  consequential  damages  in  ex- 
cess of  benefits,  the  difference  in  the  value  of  the 
property  before  the  lay-out  and  after  completion 
of  the  work,  if  he  was  actually  and  legally  dam- 
aged more  than  he  was  specially  benefited,  as  the 
special  provisions  of  the  charter  directly  impose 
liability  for  such  damages  upon  the  city,  the 
word  "damages"  being  used  as  the  antithesis  of 
"benefits,"  while  an  increase  of  the  value  of  the 


land  by  the  improvement  is  a  special  benefit  nn- 
der  the  charter,  so  that  a  decrease  is  a  damage. 
[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  S|  949-851,  1058, 
105§;    Dec.  Dig.  «=»396.  >       "-' 

For  other  definitions,  see  Words  and  Phrases, 
Rrst  and  Second  Series,  Damage;  Special 
Benefits.] 

2.  BlflRENT    DOICAin    «=395— CoNBEQUXnUAI. 

Dakaoes. 

Under  the  general  law  of  eminent  domain, 
consequential  damages  to  abutting  land  are  not 
recoverable  except  where  a  part  of  a  tract  is  tak- 
en and  the  value  of  the  remainder  diminished. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  »  239-242,  244,  266-268,  273; 
Dec.  Dig.  <g=>95.] 

3.  Municipal  Cobpobations  <8=9394(1)— Pub- 
lic Impbovemenis— Damages. 

A  property  owner  in  the  rear  of  whose  land 
a  new  highway  was  opened  without  taking  any 
of  his  land  was  not  entitled  to  recover  as  dam- 
ages against  the  city  any  expenditure  made  nec- 
essary or  probable,  as  for  pavements,  sidewalks, 
or  street  sprinkling— by  the  improvement 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  93^  939;  Dec  EMg. 
€=3394(1).] 

Appeal  from  Superior  OovSt,  Fairfield 
County;  WilUam  S.  Case,  Judge. 

Action  by  Jared  Gaylord  against  the  City 
of  Bridgeport  In  the  nature  of  an  appeal 
from  the  action  of  the  board  of  appraisal  at 
benefits  and  damages  of  the  dty.  From  a 
Judgment  confirming  the  action  of  the  traatd, 
plaintiff  appeals.  New  trial  ordered  for  w- 
ror. 

Edward  K.  Nicholson,  of  Bridgeport,  for 
appellant  William  H.  Comiey,  Jr.,  of 
Bridgeport  for  appellee. 

BEACH,  J.  The  plaintiff  Is  the  owner  of 
residence  property  in  Bridgeport.  The  dty 
has  laid  out  a  new  highway  running  along 
the  westerly  boundary  of  his  property.  He 
Is  an  abutting  owner  on  the  new  street,  bat 
none  of  his  land  was  Included  In  the  new  lay- 
out As  the  result  of  proceedings  taken  in 
accordance  with  the  Bridgeport  charter 
equal  damages  and  benefits  were  assessed  to 
the  plaintiff,  who  thereupon  made  application 
for  relief  to  the  superior  court  claiming  that 
his  property  had  been  damaged  in  excess  of 
benefits.  The  finding  of  the  court  on  the  sub- 
ject of  damages  Is  as  follows: 

"(7)  By  reason  of  the  lay-out  of  the  street  as 
described  it  will  be  necessary  for  Mr.  Gaylord 
to  fill  in  a  portion  of  the  rear  of  his  property 
to  bring  it  to  grade.  It  will  probably  be  neces- 
sary for  him  in  the  further  development  of  the 
new  street  to  curb  and  gutter  bis  said  property 
along  the  entire  westerly  border. 

"(8)  By  reason  of  the  opening  of  the  new 
street,  the  market  value  of  the  property  of  the 
said  Jared  E.  Gaylord  has  been  impaired  for 
residential  purposes,  and  its  value  has  been 
somewhat  decreased  for  that  or  for  business  pur- 
poses." 

The  principal  question  presented  by  Oils 
appeal  Is  whether  the  dty  of  Bridgeport  is 
required  by  its  charter,  on  laying  out  a  new 
highway,  to  assess  and  pay  conseqa«itial 
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damages  to  an  abotttng  owner  none  of  wboae 
property  baa  been  taken  for  the  new  high- 
way. It  also  presents,  tbough  not  very  dear- 
ly, ths  question  wbat  elements  of  alleged 
damage  are  to  be  included  in  such  assess- 
ment, if  any  is  to  be  made. 

[1, 1]  Ibe  answer  to  the  first  Question  must 
be  found  in  the  provisions  of  the  charter,  the 
material  portions  of  which  are  printed  in  the 
margin.1  From  these  It  will  be  seen  that  the 
lay-oat  of  a  new  highway  is  included  in  the 
term  "public  improvement";  that  after  the 
common  council  has  resolved  to  make  any 
public  improvement,  and  has  accepted  and 
aroroved  the  lay-out  reported  by  its  commit- 
tee, it  is  required  to  refer  the  report  to  the 
board  of  appraisal  of  beaeflts  and  damages, 
whi<di  has  exdnslve  Jturlsdletlon  in  respect 
of  benefits  and  damages  "resnUing  to  any 
persons  from  such  public  Improvement"; 
and  that  the  board  at  appraisal  is  required 
to  give  reasonable  netlcB  "to  all  persons  in- 
terested," and  to  ascertain  and  determine 
"what  persons  will  be  damaged"  by  such  tak- 
ing ot  land  or  snch  public  improvement 
These  provisions  as  to  notice  and  assessment 
by  the  board  of  appraisal  are  wider  in  their 
scope  tiiait  the  original  notice  required  by 


^Marginal  Not*. 

By  Metion  M  tbe  dty  is  glv«m  fomr  to  tar  oat 
new  bitbwayi. 

"58.  Before  the  common  oonnell  shall  determine 
to  make  any  such  publlo  Iraprevemant  referred  to  in 
■ectlons  64,  SS,  C$  It  siiall  oauie  reasonable  notice 
to  be  gtven,  *  •  •  specifying  a  time  and  place 
vhere  all  paraoaa  lAoae  land  is  propoeed  to  be 
taken  therefor  may  appear  and  be  heard.     •    •     • 

"S>.  It  after  such  bearing  the  common  council 
shall  resolve  to  make  any  such  publlo  improvement, 
it  shall  appoint  a  committee  wboae  du^r  it  shall 
be  to  make  a  lay-out  of  such  public  improvement 
and  to  report  In  writing.  *  *  *  If  such  report 
aball  be  accepted  and  improved  by  tfae  common 
council  it  shall  be  referred  to  the  board  of  appraisal 
ot  baneflts  and  damages  for.  action  by  it. 

"60.  The  board  of  appraisal  ot  benefits  and  dam- 
ages shall  have  the  exclusive  jurisdiction  of  ap- 
praising, assessing  and  apportioning  all  beneflta 
and  damages  seeming  or  resulting  to  any  persons 
from  such  public  improvement.     •    •    « 

"61.  Before  maktag  any  such  appraiaal  of  beneflta 
and  damages,  aald  board  shall  give  reasonable  no- 
tice to  alt  persons  Interested.  *  •  •  It  shall  as- 
certain and  determine  what  person  or  persons  will 
be  damaged  by  such  taking  of  land  or  aucb  publlo 
Improvement,  as  aforesaid,  and  the  amount  thereof 
over  and  above  any  special  beneflta  such  person 
or  persons  may  receive  tberetrom ;  also  what  other 
persons  will  be  specially  benefited  by  such  taking 
ot  land  or  public  Improvement,  as  aforeaald,  and 
the  amount  thereof  over  and  above  any  damages 
such  person  may  receive  therefrom ;  also  what  oth- 
er person  or  persons  will  receive  an  equal  amount 
of  damages  and  benefits  therefrom.  But  the  wbol« 
amount  of  benefits  assessed  for  any  particular  pub- 
lic ImpiMvement  sball  not  exceed  the  whole  amount 
of  damages  aasesaed  on  aocouot  of  said  public  Im- 
provement. It  aball  report  the  amount  ot  dam- 
ages and  beoeflts  thus  aseertalned  and  determined, 
and  the  names  ot  the  pstsons  to  wbon)  same  re- 
spectively appertain  and  belong,  to  the  common 
council. 

"a.  •  •  •  Upon  the  acceptance  ot  said  report, 
the  city  clerk  shall  record  the  same.  *  •  •  when 
said  report  shall  have  been  recorded  in  the  records 
ot  tbo  oommon  council  they  shall  Immediately  be- 
come due  and  payable.  The  common  council  shall 
order  the  damages  thus  assessed  to  be  paid  to  the 
person  or  persons  to  whom  tbey  respeotlvely  bo- 
long  out  of  the  city  treasury," 

Section  09  provides  for  appeal  to  the  superior 
court  or  court  ot  common  pleas,  and  authorizes  the 
conn  to  confirm,  annul,  or  modify  the  assessment. 
or  make  soeh  order  In  tbe  premiss*  A*  sqolty  may 
N«alM. 


section  5S  to  give  to  "all  persons  whose  land 
is  proposed  to  be  taken."  The  manifest  in- 
tention and  result  is  that  the  board  of  ap- 
praisal has  power  to  assess  benefits  and  dam- 
ages not  only  to  those  persons  whose  land  is 
taken,  but  to  all  abutting  owners  who  are  ac- 
tually and  legally  benefited  or  damaged  by 
the  public  Improvement  in  question.  Such 
has  evidently  been  the  practical  construction 
put  upon  the  charter;  for  the  board  has  in 
this  case  assessed  botii  damages  and  benefits 
to  the  plaintiff,  though  none  of  his  land  was 
taken. 

No  doubt,  the  plaintiff  might  have  been 
assessed  benefits  In  excess  of  his  damages 
had  the  facts  warranted  such  an  assessment ; 
and  it  must  follow  that  he  was  entitled  to  an 
asse.ssment  of  damages  In  excess  of  benefits 
if  he  was  actually  and  legally  damaged  more 
than  he  was  specially  benefited.  Oonsequen- 
tlal  damages  to  abutting  land  are  not  re- 
coverable under  the  general  law  of  eminent 
domain,  except  in  the  special  case  where  a 
part  of  a  tract  of  laud  Is  taken,  and  the 
value  of  the  remainder  is  thereby  diminished, 
but  in  this  case  the  city  is  proceeding,  not 
under  the  general  law  of  eminent  domain,  but 
under  special  provisions  of  its  charter  which 
directly  impose  the  liability  to  iiay  such  dam- 
ages. The  dnnuges  contemplat;ed  by  the 
charter  are  evidently  those  which  are  to  be 
set  off  against  special  benefits.  The  word 
"damages"  Is  used  as  the  antithesis  of 
"benefits";  and  as  an  increase  in  the  value 
of  abutting  land,  due  directly  to  the  Improve- 
ment, would  have  been  a  special  benefit  un- 
der the  charter,  so  a  decrease  in  its  value, 
directly  caused  by  the  improvement,  is  a 
damage  under  the  charter.  The  plaintUF 
was  entitled'  as  damages  to  the  difference  in 
the  market  value  of  his  property  before  the 
lay-otit  and  after  the  completion  of  the  work. 

[3]  The  second  assignment  of  error  is  over- 
ruled. The  plaintiff  Is  not  entitled  to  recover 
as  damages  the  cost  of  any  expenditure  made 
necessary  or  probable  in  consequence  of  the 
public  Improvement  As  was  pointed  out  in 
Newton's  Appeal,  84  Conn.  234,  248,  79  Atl. 
742,  benefits  and  damages  are  to  be  assessed 
as  of  the  date  of  the  assessment  The  in- 
quiry is  to  be  made  as  of  that  date,  and  Is 
confined  to  the  present  effect  of  the  comple- 
tion of  the  public  improvement  upon  the 
value  of  the  property.  The  certainty  or  prob- 
ability of  future  expenditures  on  the  proper- 
ty rendered  necessary  or  desirable  by  the 
changed  conditions  resulting  from  the  com- 
pletion of  the  public  improvement  may  af- 
fect the  present  value  of  the  property  after 
the  improvement  is  completed,  but  they  affect 
it  only  indirectly,  and  are  not  in  themselves 
recoverable  items  of  damage.  Of  course,  the 
probability  or  possibility  of  future  municipal 
action  as  to  pavements,  sidewalks,  curbs,  or 
street  sprinkling,  etc.,  should  not  be  taken 
into  account  Newton's  Appeal,  supra;  Lewis 
T.  New  Britain,  52  Conn.  668;    Heriden  y. 


Digitized  by 


Google 


938 


M  ATIiAI«TIO  BSPORTISK 


(OnB. 


West  Meriden  Cemetery  Asso.,  83  Conn.  204, 
76  Att.  615. 

Whether  the  difference  In  value  before  the 
pabllc  Improvement  and  after  Its  completion 
furnishes  the  only  possible  measure  of  dam- 
ages, as  claimed  in  the  third  assignment  of 
error,  Is  not  material  on  this  record. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


BIGSBY  V.  ALLYNDALE  WHITE  MARBLE 

«c  LIME  GO. 

(Supreme  Oourt  of  Errors  of  Connecticnt. 

.  March  15.  1916.) 

1.  Appeal  and  Ebbob  «=»1011  —  Review  — 
Findings. 

Where  the  eTiden.ce  is  conflicting,  but 
abundantly  supports  the  court's  findings,  they 
will  not  be  .disturbed  on  appeaL 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3983-3980 ;   Dec.  Dig.  «=» 

2.  Appeal  and  Ebbob  ^=>1T3(9)— Pbbsknta- 

TION  OF  GbOUNDS  of  RkVIEW  IN  COOKT  Bb- 

LOW— Nbcessitt. 

The  defense  of  estoppel  to  claim  commis- 
sions for  effecting  sales  of  corporate  stock  can- 
not for  the  first  time  be  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  1102 ;  Dec.  Dig.  «=>173^).] 

Appeal  from  Superior  Court,  Hartford 
County ;  Luclen  F.  Burpee,  Judge. 

Action  by  Jesse  W.  Bigsby  against  the 
AUyndale  White  Marble  &  Lime  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Harry  E.  Back,  of  Killingly,  for  appel- 
lant. Joslah  H.  Peck  and  Ralph  M.  Qrant, 
both  of  Hartford,  for  appellee, 

PER  CURIAM.  The  reasons  of  appeal  all 
relate  to  alleged  errors  in  refusing  to  correct 
the  finding  as  made,  and  in  refusing  to  find 
as  requested.  The  evidence  is  now  before  us, 
under  the  provisions  of  section  797  of  the 
General  Statutes,  and  we  are  asked  to  cor- 
rect the  finding  by  striking  out  two  para- 
graphs therein,  and  by  adding  to  the  finding 
the  third  paragraph  of  the  defendant's  pro- 
posed finding.  This  motion,  for  the  reasons 
hereinafter  set  forth,  is  denied. 

The  finding  of  the  superior  oourt  states 
these  facts :  The  plaintiff  was  employed  by 
the  defendant  from  some  time  in  1910  until 
May  1,  1914,  to  sell  its  lime  on  commission 
of  two  cents  a  barrel  and  to  sell  some  of  its 
capital  stock  on  commission  of  10  per  cent 
In  November,  1913,  the  plaintiff  sold  60 
shares  of  this  capital  stock  belonging  to  the 
defendant  to  one  Jacobs  for  $5,000.  His 
oomnilssion  on  this  sale  was  $500,  which  has 
never  been  paid.  In  February,  1012,  at  the 
request  of  the  defendant  and  for  its  benefit, 
the  plaintiff  negotiated  his  note,  which  was 
indorsed  by  some  officers  of  the  defendant 
company.  In  the  State  Bank  &  Trust  Com- 
pany of  Hartford  for  $20,300.    Subsequently, 


and  in  the  same  fnamiier,  he  made  amd  nego- 
tiated a  similar  note  in  the  Bartf<»d  Nation- 
al Bank  for  $5,000,  another  In  the  State  Na- 
tional Bank  for  $18,000,  and  anodi«r  In  the 
Connecticut  River  Banking  Company  for  $17,- 
500.  The  defendant  received  the  proceeds  of 
all  these  notes,  and  all  of  the  benefit  whlcA 
accrued  from  these  transactions.  The  usnai 
and  reasonable  charge  for  sudi  services  Is  1 
per  cent  of  the  face  of  the  original  note  ne- 
gotiated in  each  bank.  This  commission  In 
the  present  case  is  $608,  which  the  plaintiff 
is  «ititled  to  recover,  and  which  has  never 
been  paid.  Upon  an  accounting  between  the 
parties  it  appeared  that  the  defendant  owed 
the  plaintiff  $225.64.  In  this  accounting  the 
plaintiff  was  not  given  credit  for  any  of  the 
items  above  mentioned,  but  was  given  credit 
for  the  commissions  due  him  for  the  sales  of 
lime  and  for  the  sales  of  certain  other  stock. 
It  was  conceded  that  capital  stock  of  the  de- 
fendant company  to  the  amount  of  $5,000 
was  sold  to  Jacobs.  The  idalntlff  testified 
that  It  was  agreed  that  he  should  receive  10 
per  cent  commission  on  all  stock  of  the  com- 
pany that  he  sold;  that  he  sold  this  stodc  to 
Jacobs,  and  that  he  had  never  been  paid  his 
commission  for  the  sale.  The  defendant's 
witnessev  denied  that  Bigsby  made  this  sale: 

[1]  The  evidence  upon  this  point  Is  con- 
flicting. We  cannot  say  that  the  trial  court 
could  not  reasonably  sustain  the  plalntUTs 
contention  upon  this  subject  It  was  admit- 
ted that  the  plaintiff  bad  negotiated  several 
notes  at  different  banks  in  the  city  of  Hart- 
ford. There  was  no  controversy  as  to  the 
amount  of  these  notes  and  the  banks  at 
which  they  were  n^otlated  by  the  plaintUE. 
The  whole  contention  In  this  connection  was 
whether  the  notes  were  negotiated  for  the 
benefit  of  the  plaintiff  or  the  defendant 
The  evidence  of  the  plaintiff  that  these  trans- 
actions were  for  the  benefit  of  the  defendant 
company  was  not  unreasonable;  indeed,  bis 
testimony  upon  this  i>olnt  was  more  consist- 
ent and  probable  than  that  of  the  defendant's 
witnesses,  who  testified  that  these  notes 
were  negotiated  for  the  benefit  of  the  plain- 
tiff. The  testimony  fully  supports  the  find- 
ing of  the  court  upon  this  branch  of  the  case. 
If  the  finding  were  amended  by  adding  cer- 
tain other  paragraphs  of  the  defendant's 
draft  finding,  as  proposed,  it  would  not  then 
sustain  the  appeal. 

[2]  The  defendant,  in  its  reason  of  appeal, 
asserts  that  the  plaintiff  was  not  entitied  to 
claim  any  commission  upon  the  sale  of  the 
stock  to  Jacobs  for  the  reason  tbat  he  was 
estopped  from  denying  that  he  was  not  the 
owner  of  this  stock.  It  can  be^sald  of  this 
assignment  of  error  that  it  does  not  appear 
that  any  muA  claim  was  made  in  the  court 
below.  We  may  also  add  tbat  if  this  claim 
of  estoiH>el  had  been  properly  presented  tbat 
there  was  no  ground  to  sostaln  any  sadtc 
proposition. 

There  is  no  error. 
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McaX>NAIiD  ▼.  HABTTOBD  'JPEDST  OO. 

(Supreme  Court  of  Errors  of  Connecticnt. 
March  15,  1&16.) 

EXEOUTOBS  AKD  ADHINISTKATOBS  «=>450— DB- 

raRTioN  OF  Pbbsonaz.  PBOPMirr— Aonow— 

SuFncnircT  of  Evidbnob. 

Evidence  in  a  widow's  action  against  the 
administrator  of  her  deceased  husband  to  re- 
cover dema^  for  tli«  wrongful  detention  of  cer- 
tain securities  enumerated  in  the  complaint,  and 
held  by  the  administrator  of  the  estate  of  the 
hnsbaira,  hel4  insufficient  to  show  that  the  ena- 
Eereted  securities  were  plaintiff's  property,  and 
hence  not  to  sustain  a  judgment  for  her. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  il  185&-1876;  Dec. 
Dig.  <S=»450.] 

Appeal  from  Superior  Conrt,  Hartford 
Connty;  Iiaclen  F.  Burpee,  Judge. 

Action  by  Louise  M.  McDonald  agalnBt  the 
Hartford  Trust  Company,  administrator. 
Judgment  for  plalntur,  and  defendant  ap- 
peals.   Error,  and  new  trial  ordered. 

E.  Henry  Hyde  and  John  F.  Forward,  both 
of  Hartford,  for  appellant  John  J.  Dwyer 
and  Jacob  Scbwolsky,  both  of  Hartford,  for 
appellee. 

BEACH,  J.  Hils  Is  an  action  brought  by 
the  plaintiff  against  the  administrator  of  her 
deceased  hnsband  to  recover  damages  for 
the  wrongful  detrition  of  certain  secnrlttes 
held  by  the  administrator  as  the  estate  of 
the  hnsband,  and  claimed  by  the  widow  as 
her  property. 

Of  the  various  assignments  of  error  relied 
on  we  find  It  necessary  to  consider  only  those 
which  relate  to  the  finding  of  the  conrt  that 
the  specific  securities  enumerated  In  the  com- 
plaint are  the  property  of  the  plaintiff. 

The  evidence,  which  has  been  certified,  con- 
sists of  the  testimony  of  the  plaintiff  and 
her  corroborating  witnesses,  and  giving  to 
it  the  effect  most  favorable  to  the  plaintiff's 
claim,  we  are  nnable  to  find  in  It  any  legal 
basis  for  the  conclusion,  necessary  to  the 
plaintlfTs  case,  that  the  specific  securities  In 
question  are  her  property. 

The  testimony  shows  that  the  plaintiff  mar- 
ried James  B.  McDonald,  the  intestate,  in 
Kentncky  In  1888.  At  that  time  she  was  al- 
ready entitled  to  a  share  In  her  mother's  es- 
tate, and  some  years  after  the  marriage  the 
proceeds  of  that  share,  amounting  to  some- 
thing ovter  15,000,  were  paid  to  her  by  checks 
payable  to  her  order.  These  checks  she  In- 
dorsed and  turned  over  to  her  husband  upon 
hla  agreement  to  Invest  and  reinvest  the 
same  and  the  Income  thereof  In  her  name  and 
for  her  benefit.  This  he  did  not  do,  bat  In- 
vested the  fund  In  his  own  name,  and  con- 
tinned  nntll  his  death  to  make  Inrestmenttf 
and  reinvestments  in  his  omy  name,  which 
he  always  referred  to  as  his  wife's  properly, 
and  never  claimed  as  his  own. 

A  short  time  before  McDonald's  death  the 
plaintiff  discovered  that  the  Investments 
were  carried  in  his  name  and  not  In  Iter  own, 


amd  -was  assnred  that  the  property  was  all 
hers  and  that  be  bad  made  a  will  by  whl<di 
she  would  get  it  all  when  he  died. 

In  the  meantime  these  inveetments  increas- 
ed in  valna  About  1899  McDonald  told  tUe 
Idaintlff  that  they  yielded  an  Income  of  aboat 
f  1,000  a  year,  and  some  years  afterward  that 
they  procured  abont  $2,000  a  year. 

HeDonald  had  entire  diarge  and  control 
of  these  Investments,  and  rendered  no  ac- 
count of  them  to  the  plaintiff.  Sometimes 
she  was  consulted  as  to  Investments  and 
sometimes  not;  and  her  testimony  shows 
that  she  bad  no  more  than  a  vague  notion 
of  the  character  of  the  investments  or  of  the 
Income  therefrom.  She  testified  that  Mc- 
Donald treated  that  property  as  his  own, 
Invested  it  as  he  pleased,  reinvested  it  as 
he  pleased,  and  did  as  he  pleased  with  the 
income  until  his  death. 

McDonald  had  no  property  when  he  was 
married,  and  has  received  none  since  then, 
except  his  salary  as  an  insurance  agent, 
wbldi  has  been  no  more  than  sufficient  to 
meet  the  living  expenses  of  the  family. 

In  1912  McDonald  died  intestate.  The  de- 
fendant was  appointed  administrator,  and 
asBocb  took  Into  its  possession  securities 
and  cash  valued  at  about  ^7,300.  The  plain- 
tiff made  no  dalm  that  the  property  belong- 
ed to  her,  or  that  the  estate  was  Indebted  to 
her,  and  presented  no  claim  to  the  adminis- 
trator within  the  time  limited  for  that  pur-' 
pose  by  the  court  of  probate.  The  adminis- 
trator paid  out  In  dne  course  of  administra- 
tion about  18,600,  and  had  <m  hand  securi- 
ties and  cash  amounting  to  $28,880.80,  when 
the  plaintiff  brought  this  suit  in  January, 
1914,  claiming  that  the  balance  of  securities 
and  cash  in  the  administrator's  bands  was 
the  property  of  the  plaintiff,  and  was  wrong- 
fully detained  from  her  by  the  administrator. 

No  attempt  was  made  to  identify  any  par- 
ticular security  now  in  the  administrator's 
hands  as  having  been  purchased  oat  ot  the 
original  fund  intrusted  to  McDonald,  or  out 
of  the  proceeds  of  that  fund,  or  to  produce 
any  books  of  account  kept  by  McDonald. 

So  far  as  we  can  see,  the  plaintiff  relies 
npon  the  evidence  solely  that  McDonald  had 
no  property  when  married,  and  none  since 
then  except  bis  salary,  which  has  been  no 
more  than  sufllclcnt  to  pay  the  living  expens- 
es of  the  family,  from  which  It  is  Inferred 
that  all  living  expenses  must  have  been  paid 
specifically  out  of  salary,  and  all  investments 
spedflcally  made  out  of  the  plaintiff's  mon- 
ey. The  non  sequitur  Is  obvious,  for  there 
is  no  proof  nor  presumption  that  McDonald 
kept  the  two  funds  separate  On  the  con- 
trary, the  evidence  suggests  a  commingling 
of  funds,  and  a  recognition  by  McDonald  of 
the  obligation  to  account. 

Assuming  that  the  original  fund  did  not  au- 
tomatically become  the  property  of  the  hua- 
band,  under  the  Kentucky  law,  the  evidence 
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clearly  shows  that  the  plaintiff  waa  «  cred- 
itor of  her  hasband's  estate,  and  might  hare 
been  entitled  to  the  proceeds  of  the  entire 
balance  of  the  estate,  had  she  presented  her 
claim  in  season.  It  also  tends  to  show  that 
some  part  of  the  securities  now  In  the  admin- 
istrator's hands  was  probably  bought  with 
the  plaintiff's  mmiey,  but  It  does  not  tend  to 
identify  any  particular  security  as  having 
been  so  bought,  and  It  does  not  tend  to  show 
Oat  all  of  them  were  so  bought 

It  follows  that  the  administrator  cannot 
be  made  liable  In  this  form  of  action,  which 
proceeds  on  the  theory  that  the  plaintiff  Is 
entitled  to  the  Immediate  possession  of  all 
of  her  securities  now  In  Its  han^  on  the 
ground  that  each  and  every  one  of  them  is 
earmarked  as  her  property  because  shown 
to  have  been  bought  with  her  money. 

This  conclusion  makes  It  unnecessary  to 
pass  upon  the  other  assignments  of  error. 

There  Is  error,  and  a  new  trial  la  ordered. 
The  other  Judges  concurred. 


GARGAN  V.  HARRIS. 

(Supreme  Court  of  Errors  of  Connecticot 
March  15,  1916.) 

1.  APFEAi,  AND  Erbob  e=»1010  —  Review— 
Findings  or  Fact. 

The  trial  court's  finding  in  a  case  tried 
without  a  jury  will  not  be  corrected  by  striking 
out  paragraphs,  where  there  was  evidence  from 
which  the  court  could  have  reasonably  reached 
the  concluaions  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  tS  8979-d982,  4021;  Dec.  Dig. 
«=>1010.] 

2.  Pl.EAOINa  «=3433(^— COMFUUNT— 0T7BB  BT 

Verdict, 

Pub.  Acts  1913,  c.  136,  provides  that  all 
vehicles,  other  than  motor  vehicles  having 
springs  or  rubber  tires,  while  in  use  on  public 
streets  and  highways  not  lighted  all  night  by 
any  municipality,  shall  show,  from  one  hour 
after  sunset  until  one  hour  before  sunrise,  lights 
so  placed  as  to  be  visible  from  front  and  rear. 
Plaintiff  alleged  that  while  driving  upon  a  high- 
way he  collided  violently  with  a  wagon  driven 
by  defendant  which  was  without  any  light,  and 
that  he  was  in  the  exercise  of  due  care,  and  that 
the  collision  was  wholly  caused  by  defendant's 
negligence  in  driving  an  unlighted  vehicle  at  a 
point  where  the  highway  was  not  lighted  by  any 
municipality.  It  did  not  allege  that  defendant's 
wagon  nad  springs  or  rubber  tires,  or  that  the 
accident  occurred  an  hour  after  sunset  or  before 
sunrise:  but  the  court  found  that  it  occurred 
about  6:30  p.  m.  on  October  24th  and  that  de- 
fendant's wagon  had  springs.  Held,  that  it  was 
plain  that  plaintiff  was  relying  ui>on  the  statute, 
and  where  defendant  did  not  question  the  sufB- 
ciency  of  the  complaint  by  motion  or  otherwise, 
but  pleaded  the  general  issue  and  went  to  trial 
upon  the  merits,  and,  without  moving  for  a  non- 
suit or  judgment  in  his  favor,  submitted  his  tes- 
timony, and  there  was  a  finrling  nnd  judgment 
in  favor  of  plaintiff  upon  sufficient  evidence,  it 
was  too  late  for  defendant  to  avail  himself  of 
the  failure  of  the  complaint  to  set  forth  the 
cause  of  action  with  greater  particularity. 

[E!d.  Not& — For  other  cases,  see  Pleading, 
Cent  Dig.  it  1469-1471,  1473,  1476;  Dec.  Dig. 
«=a>433(8l.l 


3.  Indictment  and  Intobkation  «=»202<5>— 

Defects— Ouws  bt  Yxbdiot. 
Defects  in  the  form  of  charging  and  describ- 
ing an  offense  are  cured  by  the  verdict  as  facts 
not   specifically  alleged  are   presumed    to    have 
been  shown  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  t  645;  Dec.  Dig: 
4^202^).] 

Appeal    froih    Superior    Ooart,    Hartford 

County ;  Luden  F.  Burpee,  Judge. 

Action  by  Anthony  F.  Gargan  against 
Charles  Harris  to  recover  damages  for  per- 
sonal Injuries.  Trial  to  the  court,  facts 
found,  and  Judgment  rendered  for  plalntlfC, 
and  defendant  appeals.    Affirmed. 

Francis  W.  Cole,  of  Hartford,  for  app^ant 
William  E.  Egan  and  John  Buckley,  both,  of 
Hartford,  for  appellee. 

ROIiABACK,  J.  The  plaintlfl  aUeges  In 
his  complaint  that:  (1)  On  the  night  of  Octo> 
ber  24,  1914,  the  plaintiff  was  traveUng  along 
a  highway,  between  the  towns  of  Sinisbnry 
and  Hartford,  and  while  so  traveling,  npon 
approaching  a  lighted  wagon,  turned  to  the 
left  to  avoid  such  wagon,  and  after  having 
passed  this  lighted  wagon  and  turning  to  the 
right  he  collided  violently  with  a  wagon, 
driven  along  this  highway  by  the  defendant 
which  wagon  was  wltbont  any  light  (2)  At 
the  time  of  the  happening  of  this  aoddent 
the  plaintiff  was  operating  a  motorcycle,  and 
was  in  the  exerdse  of  due  care,  and  the  col- 
lision and  the  results  thereof  were  wholly 
caused  by  the  negligence  of  the  defendant  in 
so  driving  upon  the  highway  an  unlighted 
vehicle  at  a  point  where  the  highway  is  not 
lighted  by  any  municipality,  and  in  &ct  is 
absolutely  without  any  artificial  light  The 
finding  of  the  trial  court  fully  sustains  these 
alleged  facts. 

[1]  The  defendant,  however,  contends  that 
the  finding  relating  to  the  second  paragraph 
of  the  complaint  and  the  conclusions  of  the 
court  upon  this  subject  are  not  warranted  by 
the  evidence,  and  we  are  asked  to  correct  the 
finding  by  striking  out  several  paragraphs  of 
the  finding  which  relate  to  this  matter.  An 
examination  of  the  evidence  wbich  is  before 
this  court  imder  section  795  of  the  General 
Statutes,  shows  that  there  was  evidence  from 
which  the  conit  could  have  reasonably  reach- 
ed the  conclusions  complained  of.  It  neces- 
sarily follows  that  the  motion  to  correct  la 
denied. 

[2]  One  question  presented  by  the  reasons 
of  appeal  is  whether  or  not  the  plaintiff,  in 
order  to  recover,  must  prove  that  the  defend- 
ant was  negligent  at  common  law,  in  failing 
to  have  aUght  upon  his  wagon  at  the  time 
and  place  of  the  accident  The  consideration 
of  this  Questlim  Is  involved  In  the  examina- 
tion of  another  claim  made  by  the  defend- 
ant, that  the  court  erred  "In  ruling  that  the 
plaintiff,  upon  the  aUegations  of  his  com- 
plaint, was  entitled  to  Judgment  because  of 
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any  neglect  by.  tbe  dofwdant  to  perform  hi» 
statutory  duty  to  carry  a  light,  upon  his  wag- 
on." An  act  relating  to  drlvlitg  on  highways, 
passed  Ip  1913,  provided  that: 

"All  vehicles  other  than  motor  vehicles,  havii^ 
Bltrings  or  rubber  tirea,  while  in  use  in  the  pub- 
lie  streets  and  highways,  esccpt  highways  or 
portiona  thereof  Uehted  all  night  by  any  mu- 
Bidpality,  shall  shew,  from  one  hour  after  sun- 
set until  one  hour  before  sunrise,  a  light  or 
lights  so  placed  as  to  he  visible  from  the  front 
and  rear  of  such  vehicle.  Such  light  or  lights 
shall  be  of  suffieieiit  illuminating  power  to  be 
visiUe  at  a  distance  of  two  hundred  feet.  Any 
person  driving  or  directing  any  such  vehicle 
upon  a  public  street  or.  highway  between  the 
hours  aforesaid,  withont  a  light,  aa  herein  pre- 
scribed, shall  be  fined  not  more  than  five  dol- 
lars."   Public  Acts  1913,  c.  136. 

Tbe  plaintiff  does  not  allege  in  the  lan- 
sua^e.of  the  statute  tbat  the  defendant's 
wagon  had  springs  or  rabber  tires,  or  th«t  the 
accident  occurred  an  boor  after  sunset  or  be- 
fore sunrise.  The  trial  court  la  this  connec- 
tion found  that: 

"About  6:30  o'clock  of  the  night  of  October 
24,  1914,  the  defendant  was  dri^ng  a  peddler's 
vraxon  having  springs  along  a  portion  of  tjie 
highway  between  Simsbary  and  H^rtford^  which 
is  not  lighted  all  night  bj  any  municipality, 
and  did  not  show  any  light  so  placed  as  to  be 
'^sible  from  the  front  and  rear  of  such  vehlda 
It  was  very  dark  at  this  time." 

The  only  act  of  negligence  of  the  defendant, 
which  is  coinplalned  of  by  the  plalntltr  in  his 
complaint,  is  that  of  driving  an  unligbted 
vehicle  upon  the  highway  in  the  night  season, 
at  a  place  where  there  was  no  artificial  light 
It  is  plftla  that  the  pleader,  in  stating  his 
cause  of  action,  relied  upon  the  fact  that  the 
defmdanf s  negligence  recited  in  the  oom- 
Idalnt  was  in  violation  of  the  statnte  of  1918. 
These  allegations  were  met  with  a  general 
denial.  Upon  these  Issnes  the  court  reached 
the  following  conclusions : 

"That  the  defendant  was  negligent  in  failing 
to  show  an^  li^bt  on  his  wagon,  and  this  negli- 
gence was  the  immediate  cause  of  the  collision, 
which  resulted  in  the  injuries  and  damages 
comrrfained  of." 

"That  ttie  plaintlir  was  using  reasonable  can 
at  the  time  of  the  collisioa." 

Want  of  precision  in  alleging  the  caose  of 
the  injuries  for  which  an  action  Is  brought 
is  waived  by  /  contesting  the  case  ujion  its 
merits,  without  questioning  such  detect.  Me- 
Nemey  v.  Barnes,  77  Conn.  166,  167,  58  AQ. 
714;  Anderson  r.  U.  S.  Rubber  Co^  78  Conn. 
48,  60  Atl.  1067. 

[3]  The  defects  In  the  form  of  diargiag  and 
describing  an  offense  are  cured  by  the  verdict- 
This  rule  is  based  upon  the  theory  that  the 
facts  which  are  net  speclflcaUy  alleged  are 
presumed  to  have  been  shown  uiion  the  trial, 
and  therefore  the  defendant  should  not  be 
permitted,  in  the  last  stage  of  the  trial,  tojnn- 
do  the  whole  proceedings  by  an  objecttos 
which  mifi^t  have  been  fatal  if  early  inter- 
posed. State  V.  Ryan,  68  Gtain.  (U2,  617,  S13, 
87  Atl.  877.  The  Inregularity.now  in  question 
appeared  upon  the  face  of  the  complainli. 
Tbe  defendant  did  not  questloR  its  Bafficiency 


by  motion  or  otberwlst^  He  pleaded  the  sen- 
eral  issue,  and  went  t*  trial  upon  tba  Issues 
of  the  case  as  presented  by  the  pleading^. 
At  the  close  of  the  plaintiff's  evidence  he 
made  no  motion  for  a  nonsuit  or  (or  a  judg- 
ment in  his  favor.  He  submitted  his  testi- 
mony In  reply  to  the  plaintiff's  claims  and 
evidence,  and  preceded  with  the  trial  of  the 
case  upon  its  merits.  The  record  discloses 
that  these  was  sufficient  evidence  to  sustain 
a  judgment  founded  upon  the  neglect  of  the 
dtfendant  in  failing  to  peiform  his  duty  by 
carrying  a  light  open  his  wagon  as  required 
by  the  statute.  A  flndiug  was  made  and 
judgment  rmdered,  finding  the  issues  in  favor 
of  the  plaintiff.  The  defendant  cannot  now 
avail  himself  of  the  defense  that  the  com- 
plaint does  not  set  forth  with  sufficient  partlo- 
ularity  a  cause  of  action  based  upon  a  viola- 
tion of  the  Public  Acts  of  1B13.  Cook  v.  Mor- 
ris, 66  Conn.  196,  203,  204,  33  AtL  994. 

There  Is  no  error.    The  other  Judges  ««• 
curred. 


STATE  T.  RIOKBR. 

(Supreme  Court  of  Errors  of  Connecticut 

March  15,  1916.) 

1.  Cbihirai.  Law  «=3687(2)— Tkial— Rkomn- 
itto  Cask  Dttbino  ajujuxknt. 

The  action  of  the  court  in  permitting  a 
state's  witness,  during  the  arguments,  after  he 
bad  had  opportunity  to  confer  with  other  inter- 
ested parties,  to  correct  his  testimony  given  on 
cross-examination,  the  importance  of  wnich  did 
not  appear  oatil  argument,  was  proper,  where 
the  accused  was  given  opportunity  for  testimoay 
in  rebuttal,  since  the  court  has  discretionary 
power  to  permit  the  cause  to  be  reopened  after 
arguments  have  been  commenced  to  promote  the 
ends  of'  iustioe,  if  the  part;  requestiag  the  ac- 
tion has  been  fair  and  diligent  in  trying  his  case 
regularly. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  I  1622;   Dec.  Dig.  <»3>687(2).] 

2.  CsnnNAL  Law  «=»1163(3)  —  AppeaI/— Rb- 
VIEW— DiSCBETlON— Rbopbwiwg  Cass  Dv»- 
INO  AaoUMKNT— Wbiqht  of  Tkstxicojit. 

The  action  of  the  court  in  ^rmitting  a 
state's  witness  to  change  his  tesbmony  during 
arguments  after  his  attention  had  been  called 
to  the  consequences  of  his  former  testimony,  or 
after  he  bad  an  opportunity  txf  confer  with 
other  interested  parties,  will  not  be  reviewed; 
the  good  faith  of  the  witness  being  for  the  judge 
to  consider  In  exercising  his  discretion,  and  for 
the  jury  in  weighing  the  testimony. 

[Ed.    Note^-^For    other    cases,    see    Criminal 
Law,  Cent  Dig.  I  3063 ;  I>ec.  Dig,  «=>1153(3).] 

3.  Ckiminal  Law  ^s>687(2)— TiOAiir-RxopER- 
iNo  Case  Dubino  AsotniENT. 

The  discretionary  power  of  the  trial  court 
in  a  criminal  case  to  permit  a  witness  to  change 
Lis  testimony  during  argument  should  not  be 
exercised  to  the  legal  prejudice  of  the  accused. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  S  1622;   Dec.  Dig.  «=»687(2).] 

4.  CsnuNAi.  Law  «=3ll69(l)  —  Appeal  and 
BBRoi^-HASViiEss  Ebhob. 

In  a  proeecntion  for  cattle  theft,  where  a 
witness  testified  to  a  conversation  with  aecused 
in  which  he  told  the  latter  that  the  party  from 
whom  the  cattle  were  stolen  had  a  pasture  over 
in  the  "HoOow,"  the  evideaoe  being  offered  to 
•how  that  accused  knew-thi*  location  of  the  paa- 
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tnN,  ud  the  'witneas  was  Aen  allowed  to  tes- 
tis that  in  Dsing  the  word  "Hollow"  he  had  in 
mind  "Paddy  Hollow,"  where  the  stolen  cattle 
had  been  pastured,  ending  by  saying  that  he  did 
not  know  where  their  owner's  pasture  was,  the 
admission  of  the  testimony  as  to  his  use  of  the 
word  "Hollow"  wa*  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Cent  Dig.  i  3137 ;   Dec.  Dig.  «=»1169(1).] 

5.  Cbixinai,  Law  «=3ll69(l).—  Apfeai.  aks 

Bbbob— Habmlgsb  Ebbob. 
In  a  prosecution  for  entile  theft,  the  admis- 
sion of  the  statement  of  the  cattle  dealer,  to 
whom  defendant  was  charged  to  have  delivered 
the  stock,  that  he  found  no  difficulty  in  picking 
out  from  the  herd  five  cattle  which  belonged  to 
him,  testimony  supposedly  significant  in  con- 
nection witib  the  subsequent  identification  of  the 
•tolen  cattle  by  their  owner  and  another  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Cent.  Dig.  {  3137;    Dec.  Dig.  «8=»1160(1).] 

Aiq;>eal  from  Superior  Court,  Lltcbfleld 
County ;  Joel  H.  Re$d,  Judge. 

Benjamin  F.  Rlcker  was  convicted  of  steal- 
ing cattle,  and  he  appeals.    No  error. 

Information  for  stealing  cattle,  under 
wblch  the  accused  was  convicted  and  sen- 
tenced to  Jail,  and  from  the  judgment  and 
sentence  of  the  court  appeals.  The  accused 
was  convicted  of  stealing  three  Holsteln 
heifers  belonging  to  one  Lynn,  and  the  state's 
evidence  tended  to  show  that  the  heifers 
.were  missed  from  a  well-fenced  pasture  In 
Paddy  Hollow,  In  the  town  of  Bethlehem,  on 
August  25,  1914 ;  that  In  pursuance  of  a  pre- 
vious agreement  to  procure  and  sell  three 
heifers  to  one  Dlnnlman  the  accused  deliv- 
ered them  to  a  cattle  dealer  named  Booth, 
on  August  26th,  who  In  turn  delivered  them, 
on  the  same  day,  to  Dlnnlman,  In  Bethany ; 
that  on  August  27th  Lynn  found  two  of  them 
In  Dlnnlman's  iwssession,  the  third  having 
been  already  slaughtered;  and  that  about 
three  days  afterwards  Lynn,  with  one 
Houghton,  who  claimed  to  be  familiar  with 
the  heifers,  again  Identified  them  and  took 
them  Into  Lynn's  possession,  where  they  have 
Since  remained. 

The  main  defense  was,  that  these  three 
heifers,  which  the  accused  admittedly  sold  to 
Dlnnlman,  were  the  property  of  his  wife,  and 
had  been  wrongfully  identified  as  the  prop- 
erty of  Lynn.  The  state  called  as  a  witness 
Houghton,  who  testified  to  his  familiarity 
with  Lynn's  heifers,  and  to  the  identification 
of  the  two  heifers  In  Dlnnlman's  possession 
as  Lynn's  property.  On  cross-examination 
be  testifled  that  the  heifers  had  since  calved, 
fixing  the  date  as  about  April  1,  1915.  After 
the  state  rested,  the  accused  offered  evidence 
to  prove,  among  other  things,  that  the  heifers 
owned  by  the  wife  of  the  accused  had  been 
allowed  to  run  with  a  bull  In  the  spring  and 
Slimmer  of  1914.  In  the  opening  argument 
for  the  defense,  counsel  made  the  claim, 
based  iiipon  Houghton's  evidence  of  the  date 
when  the  heifers  had  calved,  that  they  could 
not  have  been  Lynn's  heifers,  for  the  evi- 
dence was  that  Lynn's  heifers  had  been  In  a 


well-fenced  pasture  where  tSiere  were  no 
bulls  since  May,  1914,  and  that  tbej  iinut 
have  belonged  to  the  wife  of  the  accased, 
whose  heifers  had  been  allowed  to  run  with 
a  bull  all  through  that  spring  and  summer. 
At  the  dose  of  this  argument,  the  court 
adjourned  until  the  following  morning,  when 
the  state's  attorney,  after  the  Jdry  bad  been 
excused,  moved  to  reopen  the  case  and  to  re- 
call Houghton,  who  had  Informed  Mm  that 
he  bad  made  a  mistake,  and  wished  to  cor- 
rect his  testimony  as  to  the  time  wfa«i  the 
heifers  in  Lynn's  possession  had  calved. 
After  argument,  and  over  the  objection  and 
exception  of  the  defense,  the  court  permitted 
the  cause  to  be  reopened  for  that  purpose, 
and  stated  to  counsel  for  the  defense  tbat  It 
would  grant  full  time  and  opportunity  to  of- 
fer testimony  In  rebuttal,  if  desired.  There- 
upon Houghton  testifled  that  he  desired  to 
change  his  testimony;  that  he  -should  have 
stated  the  heifers  calved  along  in  the  winter, 
probably  in  January.  Other  facts  are  stated 
in  the  opinion. 

Leonard  3.  Ni<^erson,  of  Cornwall,  and 
John  F.  Addis,  of  New  Milford,  for  app^ant 
Donald  T.  Warner,  State's  Att^.,  of  Balls- 
bury,  for  the  State. 

BBACH,  J.  (after  stating  the  facts  as 
above).  [1]  The  asaignments  of  error  ddefly 
relied  on  are  those  whldi  attadc  the  action 
of  the  trial  court  In  reopening  the  canae,  dur- 
ing the  arguments,  to  permit  the  state's  wit- 
ness Houghton  to  correct  his  testimony.  In 
criminal  as  well  as  In  civil  cases  the  ooorf 
has  discretionary  power  to  permit  the  canse 
to  be  reopened  after  arguments  Iultc  oom- 
m«iced.  Tbe  following  cases  were  ao  re- 
opened to  permit  proof  of  the  Teniie,  after 
counsel  for  the  accused  had  claimed  in  argu- 
ment that  no  such  proof  had  been  made: 
Pond  v.  State,  55  Ala.  196;  State  v.  Teisse- 
dre,  30  Kan.  476,  2  Pac.  650;  Commonwealth 
T.  Texter,  2  Browne  (Pa.)  247;  Wiggins  v. 
State,  80  Oa.  468,  6  S.  E.  503;  State  t.  Mar- 
tin, 88  Me.  117,  85  Atl.  1023. 

In  North  v.  People,  189  111.  81,  28  N.  BL 
966,  the  closing  argument  for  'the  accused  la 
a  murder  trial  was  stopped,  and  the  state  al- 
lowed to  prove  an  ordinance  of  the  city  of 
Pontlac  creating  the  office  of  city  marshal, 
which  had  been  held  by  the  deceased.  In 
People  V.  Blake,  157  Mk*.  638,  122  N.  W. 
113,  a  trial  for  murder  committed  in  resist- 
ing arrest  for  burglary,  the  state,  after  com- 
mencing argument,  was  allowed  to  offer  as 
exhibits  a  collection  of  incriminating  artides 
whldi  had  already  been  Identlfled,  but  not 
offered  in  evidence  during  the  trial.  In  Com- 
monwealth r.  Btcketson,  6  MetC;  (Mass.)  412. 
427,  testimony  of  a  nature  not  disdoaed  In 
the  report  was  admitted  tMer  the  caoae  had 
been  committed  to  the  jnry,  and  an  excep- 
tion on  that  gronnd  was  dismissed  almoai 
as  a  matter  Of  course.'  In  ^oMaa  ▼.  State, 
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22  iruu  628,  031,  tattbet  STldence  not  other- 
wise qpeclfled  WHB  admitted  miter  oonnsti  for 
the  prisoner  had  commenced  bis  argnment, 
and  the  court  said: 

"The  nuumer  of  the  BObmiasion  of  testiaumy 
to  the  jury  is  a  matter  is  the  sousd  discretion 
of  the  coart,  and  cannot  be  complained  of  nnless 
it  was  in  some  Mray  shown  to  have  precluded  the 
defendant  from  having  a  fair  and  impartial  tri- 
al. This  is  not  shown  br  the  statement  that  its 
irretrularity  consisted  only  in  its  submission  out 
of  the  usual  order  of  its  procedure  before  argu- 
ment; the  prisoner  not  being  deprived  of  hii 
right  to  intrtdnce  evidence  in-rebtittal  of  it  nor 
his  counsel  from  oommienting  on  ite  effect  to  the 
Jnry." 

In  State  v.  Jones,  80  Wash.  588,  142  Pac. 
35,  and  In  Martin  t.  Gonunonwealth,  145  Ky. 
752,  141  8.  W.  S4,  It  was  held  error  not  to 
reopen  the  case  after  the  testimony  had 
been  closed,  In  order  to  permit  the  accused 
to  offer  newly  discovered,  material  evidence 
in  rebuttal;  and  In  the  latter  case  it  was 
said: 

"The  control  of  a  criminal  case  by  reopening 
it  after  the  evidence  is  dosed  rests  largely  in 
the  wise  discretion  of  the  trial  court,  exercised 
for  the  purpose  of  promoting  justice." 

In  JackMm  v.  State,  118  Oa.  780,  46  S. 
E.  604,  a  state's  witness  was  recalled  while 
the  argument  for  the  defense  was  In  progress, 
and  permitted  to  testify  as  to  a  fact  tend- 
ing to  identify  a  stolen  animal  with  the  re- 
mains found  In  the  prisoner's  possession. 
On  the  other  hand,  in  Looney  v.  People,  81 
111.  App.  370,  on  whldi  the  appellant  relies, 
a  witness  for  the  state  testified  to  an  In- 
criminating cooTrarsatlon  and  fixed  the  date 
of  It.  The  defense  then  established  a  com- 
plete alibi.  The  state  offered  no  evidence 
in  rebuttal  of  the  alibi,  but  after  the  argu- 
ment for  the  accused  was  completed,  the  case 
was  reopened  and  the  state's  witness  allow- 
ed to  rebut  the  alibi  by  fixing  another  date 
toe  the  allege^  conversation.  This  was  held 
error,  on  the  ground  that  the  state  had  full 
opportunity  to  rebut  the  alibi  at  the  proper 
time,  and  that  there  was  no  showing  which 
justified  the  subsequent  admission  of  the 
evidence  out  Qf  its  proper  order.  In  Wood 
V.  State,  U  OW.  Or.  176, 144  Pac.  391.  and  In 
People  V.  Harper,  145  Mich.  402,  108  N.  W. 
689,  the  state's  attorney  intentionally  kept 
back  a  material  witness,  and  It  was  held 
error  to  allow  him  to  be  called  and  to  testi- 
fy to  matters  in  chief  after  the  defense  bad 
rested.  In  MeaUm  v.  Anderson,  11  Barb. 
(N.  Y.)  215,  a  refusal  to  reopen  was  upheld. 

It  thus  appears  that  the  discretion  has 
been  upheld  when  exercised  solely  to  promote 
the  ends  of  Justi9e,  on  condition  that  the 
party  in  whose  favor  it  is  Invoked  has  been 
ialr  and  diligent  in  trying  his  cause  in  the 
regular  way.  In  the  present  cause,  the  date 
on  which  these  heifers'  calved  was  no  part 
of  the  state's  case;  It  was  brought  put  on 
Cross-examination,  and  as  it  referred  to  some- 
thing wbidi  happened  long  after  the  ctixa^ 
.its  supposed  importance   was   not   entirely 


m 

obvious  until  it  was  made  much  of  In  the 
(Vening  argument  Xqc  the  accused.  Then,  the, 
witness  informed  the  state's  attorney  that 
he  had  made  a  mistake  and  desired  to  cor- 
rect his  testimony.  Assuming  that  the  mat-, 
ter  possessed  the  importance  now  attributed 
to'  it,  we  think  the  court  was  entirely  Jus- 
tified in  reopening  the  case  upon  bdng  in- 
formed that  the  witness  claimed  to  have 
made  a  mistake,  and  at  the  same  time  giv- 
ing the  accused  full  opportunity  for  testi- 
mony in  rebuttal 

[2]  No  principle  of  law  was  violated  in 
permitting  the  witness  to  change  his  testi- 
mony at  that  late  hour  in  the  trial,  or  aft- 
er his  attention  had  been  called  to  the  conse- 
quences of  his  former  testimony,  or  after 
he  bad  had  an  opportunity  to  confer  with 
other  interested  parties.  These  considera- 
tions doubtless  affect  the  probability  of  his 
claim  that  he  had  made  a  mistake  in  hii> 
original  statement  Whether  he  was  acting 
in  good  faith  in  claiming  to  have  made  such 
a  mistake  was  a  question  for  the  trial  judge 
to  consider  in  exercising  his  discretion,  and 
a  question  for  the  jury  to  consider  in  weigh- 
ing the  testimony.  It  ia  not  a  question  for 
this  court 

[S]  It  is  quite  true,  as  the  appellant  claims, 
that  this  discretionary  power  ought  not  to 
be  exercised  when  the  accused  will  be  prejut 
diced  thereby.  Prejudice,  tn  this  connection, 
means  legal  prejudloe.  It  is  not  enough  that 
the  testimony  so  admitted  out  of  its  order 
is  disadvantageous  to  the  accused,  or  that 
by  coming  out  of  its  order  it  assumes  an  Im- 
portauoe  which  it  might  not  otherwise  have 
possessed.  The  accused  suffered  no  legal 
prejudice  in  this  case,  for  the  court  gave 
full  opportunity  for  rebuttal,  and  for  com- 
ment upon  the  evidence  to  the  Ju^,  and  no 
complaint  is  made  of  the  diarge. 

[4]  A  witness  testified  to  a  conversation 
with  the  accused,  in  the  course  of  which  the 
witness  told  the  accused  that  Lynn  had  a 
pasture  "over  in  the  Hollow."  Presumably 
this  evidence  was  offered  for  the  purpose  of 
attempting  to  show  that  the  accused  knew 
the  location  of  Lynn's  pasture.  Tbe  witness 
was  then  allowed  to  testifir,  under  objection 
and  exception,  that  in  using  the  word  "Hol- 
low" he  had  in  mind  Paddy  Hollow,  and 
ended  by  saying  that  he  did  not  know  bim> 
self  where  Lynn's  pasture  was. 

[S]  Exception  is  also  made  to  the  admis- 
sion of  a  statement  by  the  cattle  dealer. 
Booth,  that  be  found  no  difficulty  in  picking 
out  from  the  herd  five  cattle  which  belong- 
ed to  him.  The  supposed  significance  of  this 
testimony  was  in  Its  connection  with  the  sub- 
seqneiit  Identification  of  the  stolen  heifers 
by  Lynn,  and  Houghton.  We  think  both  of 
these  items  of  evidence  were  so  immaterial 
as  to  be  quite  harmless. 

There  l8  no  error.  The  other  Judges  ooo- 
curred. 
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0.  B.  AtJCJNO  EBAI/nr  CO,  T.  OLDERMAN. 

(Supreme  Court  of  Errors  of  Connecticut 
March  15,  1916.) 

1.  EASKMSNTa  <s=>S(l>— "PsKscBirnoH"— Ad- 

VEBRE  CBABACTEB  OT  TJSE. 

An  owner  of  a  block  of  land  conveyed  a  lot 
in  the  northwcat  comer,  and  thereafter  opened 
up  a  strip  <>t  land  adjoining  the  rear  of  the  lot, as 
a  private  alley  or  pasaway,  and  conveyed  other 
lots  adjoining  the  passway  With  the  right  to  nse 
the  passway-  as  a  private  right  of  vrky.  Some 
time  between  1887,  when  the. passway  was  laid 
»ut,  and  1891,  the  owner  of  the  lot  so  conveyed 
be^m  to  use  the  passway  to  go  to  and  from  the 
rear  of  his  lot  for  various  purposes,  and  ther&- 
after  he  and  bis  successors  in  title  for  over  16 
years  continued  in  the  actual  and  uninterrupted 
use  of  the  passway  for  such  purposes  as  of  right.. 
The  court  found  that  at  some  time  between  the 
dates  mentioned  the  owner  of  the  block  granted 
to  the  owner  of  the  lot  the  right  to  use  th« 
paasway.  Held,  that  all  the  elements  neceasar? 
for  the  acquisition  of  title  by  prescriptiou  a:^- 
penredi  as  the  use  was  necessarily  open  and  visi- 
ble and  was  under  a  claim  of  right,  continuous 
and  uninterrupted  for  over  15  years,  and  the  fact 
that  it  began  as  the  .result  of  a  grant,  whether 
one  by  parol  or  otherwise  ineffective  and  invalid, 
instead  of  militating  against  the  adverse  charac- 
ter of  &e  use,  only  emphasized  it,  and  such 
grant  was  not  only  consistent  with  possesion  or 
enjoyment  under  a  claim  of  right,  but  furnished 
a  natural  basis  for  and  prima  facie  evidence  of 
such  possession  and  enjoyment. 
'  [Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  23,  27-33;  Dec.  Dig.  «s»8a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fresflription.] 

2.  EABBMENTS     «=»7(6)— PBEBORIPnOHT— Fihd- 
INO»— SuimCIBNOT   TO    SUPPOBT    JUDQMKNT, 

In  an  action  involving  the  existence  of  a 
prescriptive  right  to  use  a  passway  over  land 
rormerly  owned  by  A.,  the  finding  stated  that 
some  time  between  1887,  the  year  when  the  pass- 
way  was  laid  out,  and  1891,  B.  began  to  nse  the 
passway,  and  that  he  and  his  successors  in  ti- 
tle thereafter  cobtinued  the  actual  and  unin- 
terrupted use  of  the  passway  A6  of  right,  and 
about  1891,  under  some  arrangement  between  B. 
and  A.,  a  gate  was  put  in  the  boundary  fence 
between  it  and  B.'s  land.  Held,  that  ue  fiict 
incidentally  appearing  in  the  finding  that  B.  in 
1005  conveyed  the  passway  and  other  land  own- 
ed by  A.  as  ezbcntor  of  A.  did  not  negative  the 
adverse  use  by  B.  for  the  statutory  period  on 
the  theory  that  his  possession  while  executor  of 
A.  was  that  of  his  testator,  as  the  use  for  the  stat- 
Dtory  period  might  have  been  complete  before 
1005. 

[Ed.  Note.— For  other  cases,  see  Easementa. 
Pent.  Dig.  Si  18,  27,  33;   Dec,  Dig.  <&;37(51.] 

8.  EsTOPPiL  «=»31— By  Dbkd— Pbescbiptivb 

RlOHTS. 

After  the  conveyance  to  B.  of  a  lot 'in  the 
northwest  comer  of  a  block  owned  by  the  gran- 
tor, the  grantor  opened  up  a  strip  adjoining  the 
rear  of  the  lot  as  a  private  alley  or  passway,  and 
conveyed  lots  abutting  thereon  to  N.  and  others, 
tos;ether  with  the  right  to  use  the  passway  in 
common  with  the  grantor  and  other  owners  and 
occupants  of  land  bordering  thereon.  B.  and  his 
successors  in  title  used  the  passway  and  claimed 
a  prescriptive  right  to  its  use.  It  appeared 
that  B.,  as  executor  of  the  original  owner  of  the 
block,  executed  a  quft(<laim  deed  t«  plaintiff  cov^ 
ering  the  passway  and  other  pieces  of  land  in  the 
hlodi,  whici^  recited  that  it  embraced  all  rigiits 
and  privileges  appurtenant  to  the  passway  con- 
tained in  a  number  of  recorded  deeds  referred  to 
specifically  by  date  and  volume  and  page  of  the 


record,  and  that  t&e'  premfaa*  were  eeiivey«fl 
subject  to  incnmliraiiceB  thereby  created.  Aaions 
the  deeds  refeired  to  was  the  on*  to  N.,  provid- 
ing that  the  passway  should  be  kept  open,  nnin- 
cumbered,  and  free  for  the  use  in  common  of  the 
owner  and  occupants  of  the  land  bordering  on  it. 
Held,  that  the  deed  to  plaintiir  did  not  estop 
B.  and  those  claiming  under  him  from  claiming 
a  prescriptive  right  to  nse  the  passway. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  ${  75-80 ;  Dec  Dig.  ®=>31.] 

4.  Evidence  «s»121{e),  271(9)  —  Hbabsat  — 

Selt-Sbrvino  Dxclaxations. 

In  an  action  involving  the  liglit  of  B.  to  naa 
a  passway  over  a  atrip  of  land  owned  by  A.  ad- 
joining B.'s  land,  the  court  proper!;^  ezclnded 
as  hearsay  evidence  of  A.'s  declarations  as  to 
how  a  gate  between  B.'s  land  and  the  passway 
came  to  be  built  tending  to  defeat  B.'s  claim, 
since  the  decIarationB  were  in  the  detdarant's 
favor,  and  being  recitals  of  wliat  had  occurred, 
and  not  declarations  accompanying  and  char- 
acterizing an  act  they  were  no  part  of  the  res 
gestae. 

[Ed.  Note.— For  other  caaes,  see  Evidence. 
Cent  Dig.  SS  316,  1078,  1117,  1119:  Dec.  Dig; 
«=»121(6),  271(9).] 

6.  JTJDOMENT  «=s>250— CoWFOHMITr  TO  Ibsttes. 
In  an  action  involving  defendant's  right  to 
use  a  passway,  where  there  was  no  claim  that 
plaintiff  wBs.entitled  to  any  judgment  if  defend- 
ant established  bis  right  to  use  the  passway  for 
purposes  of  access  and  egress  to  and  from  a  lot 
and  the  court  found  that  snch  right  existed,  it 
was  not  error  to  reader  Jadgmant  in  defendast'a 
favor,  though  it  appeared  th^t  defendant  also 
was  using  the  passway  in  connection  with  anoth- 
er lot 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  436 ;   Dec.  Dig.  «cc>260.] 

6.  Easkmkwts  «es>3(2)— PkopkbTt  to  WhioR 

APPtntTKRARIV-DETAOBlCBIiT.  . 

Where  a  jk>t  adjoining  a  private  alley  or 
passway  was  conveyed  together  with  the  right  to 
use  the  passway,  the  easement  thus  created  was 
appurtenant  to  the  land  conveyed  and  to  every 
part  of  the  lot  conveyed,  and  the  conveyance  iv 
the  grantee  of  a  part  of  the  lot  not  adjoining  the 
passway  did  not  destroy  the  easement  as  appur- 
tenant to  that  part  of  the  lot  or  deprive  it  of 
the  easement  in  so  far  as  there  existed  means  for 
its  enjoyment 

[Ed.  Note.— For  other  cases,  ace  ESasementa* 
Cent  Dig.  S  10;   Dec.  Dig.  «=>3(2).J 

7.  Easements  <£s>12(2)— Pbopebtz  xo  Whicb 
Apptjbtenani--Convetancks. 

Where  the  owner  of  a  lot  to  which  an  ease- 
ment or  right  to  nse  an  adjoining  passway  wa* 
appurtenant  oonvayed  a  part  of  the  lot  not  ad- 
joining the  passway  with  its  appurtenances,  the 
easement  passed  to  the  grantee,  though  not  con- 
veyed in  specific  terms. 

[Ed.  Note.— For  other  cases,  see  Easementa, 
Cent  Dig.  §{  38-38;  Dec  Dig;  «=»12(2).] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;    Earnest  C.  Simpson,  Judges 

Action  by  the  C.  B.  Ailing  Realty  Company 
against  Max  Olderman  to  recover  damages 
and  for  an  Injunction  to  restrain  the  com- 
mission of  continuing  trespasses  by  tbe  de- 
fendant upon  land  of  the  plaintiff  through 
tbe  claimed  use  of  a  right  of  way.  Facta 
found,  and  judgment  rendered  in  favor  of 
defendant  and  plaintiff  appeals.    Afllrmed. 

Oa  February  15,  1869,  and  for  some  time 
prior  thereto,  Amos  H.  Ailing  and  Charles  B. 
Ailing  were  the  owners  of  practically  all  of 
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an  undeveloped  trs«t  of  Itind  lit  Derby  bound- 
ed uortb  on  Third  street,  east  on  Ellzabetb 
street,  sonth  on  Main  street,  and  west  -  on 
OllTia  street  On  that  day  the  Alllnga  con- 
reyed  to  Grove  and  Darius  Camp  a  lot  In 
the  northwest  corfaer  of  this  tract  having  a 
frontage  on  OlMa  street  of  60  feet  and  ex- 
tending back  on  Third  street  100  feet  The 
parties  In  interest  soon  after  tJie  cbnveyancc 
caused  the  lot  to  bti  fenced,  and  the  Camps 
built  a  tenement  building  upon  It  which  still 
stands  there  and  occupies  the-  north  half  of 
the  lot  for  practically  Its  fuU  depth'.  Decem- 
ber 5,  1881,  the  Camps  conveyed  this  lot  to 
George  L.  and  William  E.  Beardsley.  Sub- 
sequently, WUHam  E.  Beardsley  quitclaimed 
his  interest  to  George  I*  Beardsley,  who  con- 
tinued in  the  ownership  of  the  property  until 
February,  1910,  when  he  died.  In  June  of 
that  year,  his  Interest  Including  any  and  all 
rights  In  the  passway,  was  conveyed  to  this 
defendant,  who  still  owns  the  property. 

March  9,  1887,  the  Alllngs  conveyed  to  one 
Dennis  H.  Kelly  a  lot  of  land  In  the  north- 
east corner  of  said  tract.  This  lot  extended 
on  Elizabeth  street  85  feet  from  the  comer 
of  Third  street  and  on  Third  street  84  feet. 
A  strip  of  land  was  thns  teft  between  the 
rear  of  the  land  conveyed  to  KeHy  and  the 
rear  of  the  Beardsley  property  descrlbied  In 
various  deeds  as  16  feet  In  width,  but  meas- 
uring as  at  present  fenced  a  little  over  17 
feet  At  this  time  the-  Alltngs  opened  up 
this  strip  of  land  extending  from  Third  street 
to  the  southern  boundary  of  tbe'l^elly  Jahd 
as  a  private  alley  or  passway,  and  conveyed 
to  Kelly  "in  common  with  the  grantors  and 
their  grantees  the  use  of  a  private  right  of 
way"  over  said  strip. 

April  30,  1892,  the  Aningd  conveyed  to 
Charles  Nettleton  a  tract  fronting  on  Eliza- 
beth street  31  feet,  and  lying  48  feet  south 
of  the  Kelly  land,  and'  extending  back  from 
Elizabeth  street  84  feet.  At  this  time  the 
passway  was  extended  to  the  sontheriy  Sine 
of  the  land  conveyed,  being  144  feet  from 
Third  street,  and  the  conveyance  to  Nettle- 
ton  grtinted  to  him,  his  heirs  and  assigns, 
"the  right  to  pass  and  repass  on  foot  and 
with  teams  for  all  reasonable  purposes  In 
common  with  others  to  whom  the  right  may 
be  granted"  over  the  strip  of  land  Included 
within  the  passway,  which,  by  the  terms  of 
the  deed,  was  "to  be  forever'  kept  open  and 
unincumbered  and  free  for  the  use  as  and 
for  a  private  Alley  and  passway  for  the  nse 
In  common  of  the  owners  and  occupants  of 
land  bordering  on  the  same  and  upon  any 
continuation  of  the  same  that  may  be  made 
southeriy  atld  westerly  to  EUssabeth  street." 

June  27,  1893,  the  Alllngs  conveyed  to 
Kelly  a  lot  lying  Immediately  south  of  the 
Beardsley  lot  and  having  a  frontage  on  Oliv- 
ia street  of  81  feet  and  a  depth  of  lOO  feet 
This  lot  was  described  in  the  conveyance  as 
extending  back  to  the  passway,  which  was 
defined  by  reference  to  the  Nettieton  deed. 
■     "      961.-60  .  . 


QSie  right  to  use  tiie  pasaway  wias  convsyed 
to  Kelly,  his  helis  and  assigns,  and:  it  was 
covenanted  that  It  was  "to  be  forever  kept 
open  and  unincumbered '  and  free  for  use  as 
and  for  a  private  alley  and  passway  in-  cam- 
mon  of  the  owners  and  occupants  bordering 
on  the  same." 

"The  AlUngs  made  other  conveyances  of  lots 
iBdaded  in  their  original  <^vnerBhlp'in  whlcb 
references  to  said  patuway  were  made. 

September  20,  1911,  Kelly  conveyed  to  .the 
d^endant  the  front  portion,  B7  feet  in  depth, 
of  the  lot  above  described  lying  next  south 
of  the  Beardsley  lot,  together  with  its  ap- 
purtenances. Subsequent  to  this  purdiasev. 
he  Mected,  partly  on  the  land  thus  acquired 
and  parUy  on  the  south  portion  of  the>  BeoirdSx 
ley  lot  and  extending,  to  within  a  short  dis- 
tance of  the  tenement  bouse  built  thereon 
by  the  Camps,  a  building  containing  ^ght 
tenements  and  two  stores.  Since  Its  erection 
tbe  defendant,  by  crossing. the  Beardsley  lot, 
has  used  the  paasway  for  the  purposes  ot. 
access  to  and  egress  from  tbe  rear  of  this 
building.  Including  that  portion  of  it  which' 
gUaadtt  upon  the  Kelly  tract  as  well  aa  that 
portion  which  stands  upon  the  Beardsley  lot 
When  tile  Bewdeleys  In  1881  first  aoqukred 
the  tot  wblch  the  defendant  now  owns,  there 
was  no  way  of  passage  to  and  from  OliKda 
street  to  the  rear  of  the  traiemeat  house 
bnitt  ttaereon  beoaoae  of  a  high  rock  wall 
and  esobaxkiuent  along  Olivia  street  At 
flBst  tbe '  Beardsleys  began  to  use  the  ymn 
way  fee  this  purpose  by  removing  a  section, 
of  the  fence  which  stood  upon  the  boundaiy. 
Una  between  it  and  their  lot.  Oonceming 
their  use,  the  court's  finding  la  as  follows: 

"Some  time  between  1887.  the  year  when  tiie 
passway  was  laid  out,  and  1891,  the  said  Beards- 
ley began  to  use  the  passway  to  go  to  and  from 
the  rear  of  his  premises  for  various  purposes, 
and,  from  that  time  down  to  the  bringing  or 
this  suit,  tiie  said  Beardsley  and  his  successors 
in  title,  including  the  defendant  have  coDtin- 
ued  the  actual  and  uninterrupted  use  of  said 
passway  as  of  right  for  the  purpose  of  goiiig  to 
and  from  the  rear  of  said  premises  on  foot  and 
by  team,  by  themselves  and  servants  and  te&^ 
ants,  for  various  putposes,  sncti  as  removing 
night  soil  and  garbacfe,  and  taking  in  wood,  coal, 
and  furniture,  and'  it  la  found  that  the  use  of 
said  passway,  for  the  purposes  stated,  was 
granted  to  the  said  Beardsley  by  the  said  Allings 
eiome  time  between  said  dates." 

.  It  does  not  appear  that  the  character  of 
the  use  has  changed  during  this  time,  or 
that  it  Is  dlfTerent  In  kind  or  extent  to-day 
from  what  it  was  originally. 

About  1891,  under  some  arrangement  be- 
tween George  L.  Beardsley  and  one  of  the 
Allings,  the  nature  of  which  did  not  appear, 
a  gate  was  put  in  the  boundary  fence.  This 
gate  was  used  under  the  direction  of  the 
Beardsleys  until  about  the  time  of  George 
L.'s  death  in  Tebruary,  1910.  After  that 
time  the  fence  and  gate  gradually  disappear- 
ed, and  about  the  time  of  the  bringing  of 
this  suit  had  almost  altogether  disappeared. 

Some  time  in  1914,  prior  to  the  bringing  of 
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this  action,  the  plBiatifl  erected  a  tight  boturtt 
fenee  shattlng  off  access  to  the  passway  from 
the  Beardsley  lot  The  defendant  thereupon 
removed  a  section  of  It  tor  the  pari>ose  of 
regaining  soch  access.  The  plaintiff  claims 
Mie  right  to  maintain  the  fence  as  erected  by 
him,  and  to  prevent  the  defendant  from  us- 
ing the  passway.  OHie  defendant  claims  the 
right  to  use  it  as  he  has  been  using  it,  and 
to  remove  any  obstruction  to  such  use. 

April  1,  1905,  the  title  of  the  AUings,  both 
of  whom  were  then  deceased,  in  the  passway 
and  other  land  In  said  block,  together  with 
all  their  interest  therein,  was  conveyed  to 
the  plaintiff ;  that  of  Amos  H.  Ailing  being 
by  deed  of  George  L.  Beardsley  as  executor 
of  hia  wllL 

Harold  B.  Drew  and  WllUam  8.  Downs, 
both  of  Derby,  for  appellant  Eobert  Ij. 
Mnnger,  of  Ansonia,  for  appellee. 

PIIENTICB,  0.  J.  (after  stating  the  facts 
as  above).  The  defendant  owns  two  con- 
tiguous tracts  la  connection  with  which  he 
claims  the  right  to  use  the  passway  In  ques- 
tion for  purposes  of  access  to  and  egress 
from  his  premises.  One  of  these  tracts  came 
to  him  through  the  Beardsleys,  who  became 
its  owners  In  1881  and  continued  to  own  it, 
both  or  one  of  than,  until  1910,  when  the 
title  passed  to  the  d^endant  The  convey- 
ance of  It  to  the  Beardsleys  was  made  when 
the  surrounding  property  was  in  an  ondevel- 
oped  state,  and  before  the  passway  was  In 
existence.  The  deeds  to  them  and  to  their 
predecessors  In  title  contained  no  grant  of  a 
right  of  way  over  the  land  Included  in  the 
passway,  and  by  no  subsequent  deed  or  writ- 
ing, in  BO  far  as  appears,  was  Any  such  right 
given  to  the  Beardsleys  or  to  either  of  them 
or  to  the  defendant  Any  right  which  may 
at  present  exist  in  favor  of  the  defendant  as 
the  landowner  must  have  been  derived  in 
some  other  way. 

[1]  The  finding  upon  this  subject  is  that, 
some  time  between  1887,  the  year  when  the 
passway  was  laid  out,  and  1891,  Beardsley 
began  to  use  It  to  go  to  and  from  the  rear 
of  bis  land  for  various  purposes  In  connec- 
tion with  bis  premises,  similar  in  character 
to  those  for  which  it  Is  now  used ;  that  from 
that  time  down  to  the  bringing  of  this  suit 
he  and  his  sucoesfsors  In  title  have  contin- 
ued In  the  actual  and  uninterrupted  use  oC 
the  passway  for  such  purposes  as  of  right; 
and  that  the  use  of  the  passway  for  the  pur- 
poses stated  was  granted  to  Beardsley  by 
the  AUlnga  some  time  between  those  dates. 
By  an  obvious  mistake,  the  finding  at  this 
point  makes  use  of  the  singular  "Beardsley," 
instead  of  the  plural  "Beardsleys,"  due 
doubtless  to  momentary  forgetfulness  that 
William  E.  Beardsley  was  for  a  time  an 
owner  In  common  with  George  L.  Beardsley, 
whose  ownership  covered  the  entire  period 
from  1881  to  1910.  For  our  purposes  they 
may  well  and  conveniently  be  treated,  as  the 
finding  treats  them,  as  one. 


,  In  this  taOlffig  awear  all  the  clementa  nec- 
essary for  the  acquisition  of  title  by  "pre- 
scription." Vbe  use  was  necessarily  open 
and  visible;  It  "^as  continuous  and  uninter- 
rupted for  fifteen  years;  and  It  was  under 
a  claim  of  right  SdiodL  District  v.  Lynch, 
33  Ckmu.  330,  334.  The  fact  that  the  use 
began  as  a  result  of  a  grant  whether  one 
by  parol  at  one  otherwise  ineffective  or  In- 
valid, instead  of  militating  against  the  ad- 
verse character  of  the  use,  only  emphasizes 
It  Such  grant  although  without  legal  valid- 
ity, was  not  only  entirely  consistent  with 
possession  or  enjoyment  under  a  claim  of 
right,  but  furnishes  a  natural  basis  for  and 
prima  fade  evidence  of  such  possession  and 
enjoyment  Legg  v.  Horn,  45  Conn.  409,  415 ; 
Clark  V.  GUbert,  39  Conn.  94,  97;  Spencer 
V.  Howe,  26  Conn.  200,  201 ;  Comhis  v.  Com- 
1ns,  21  Oonn.  413,  416;  School  District  v. 
Blakeslee,  13  Conn.  227,  235;  Griswold  v. 
Butler,  3  Conn.  227,  246;  Rogers  v.  HIU- 
house,  3  Conn.  398,  4(3. 

[2]  The  plaintiff,  however,  Insists  that  this 
finding  that  the  adverse  use  was  continuous 
and  uninterrupted  for  the  required  period 
was  unwarranted  and  dlsproven  by  the  fact 
appearing,  as  he  says,  by  the  finding  that 
there  was  a  period  whoi  George  Ia  Beards- 
ley was  executor  of  the  last  will  and  tes- 
tament of  Amos  H.  Ailing,  and  that  his  pos- 
session at  that  time  must  be  regarded  as 
that  of  his  testate,  and  not  his  own  adverse 
to  the  Interest  of  the  estate  be  thus  repre- 
sented. This  claim  appears  not  to  have  beea 
made  below,  and  is  not  made  the  basis  of 
a  reason  of  appeal,  unless  It  be  very  indirect- 
ly Involved  In  the  general  language  of  one 
or  two  of  them.  Clearly  the  finding  was 
not  made  with  any  relation  to  it  It  is  not 
even  found  that  Beardsley  ever  was  such  ex- 
ecutor, or  when  he  became  such.  The  only 
thing  In  the  finding  whlcb  this  plaintiff  can 
use  to  base  his  claim  upon  Is  an  incidental 
statement  in  the  recital  of  the  various  con- 
veyances made  by  or  to  the  parties  and  their 
privies  that  Beardsley,  as  executor  of  A.  H. 
Ailing,  made,  under  date  of  April  1.  1905, 
a  conveyance  to  the  plaintiff  of  the  inter- 
est of  AlUng  in  certain  property. 

That  matter  aside,  the  court's  finding  of  a 
continuous  adverse  use  and  enjoyment  for 
15  years  and  more  would  not  necessarily  be 
negatived  by  the  exclusion  of  time  from  and 
after  April  1,  1905.  fifteen  years  prior  to 
that  time  would  carry  the  time  back  to  April 
1,  1890,  wbUe  the  finding  is  that  the  grant 
to  Beardsley  was  made  some  time  between 
1887,  when  the  passway  was  laid  out  and 
1891,  about  the  time  the  gate  was  built  In 
the  fence,  and  that  Beardsley's  adverse  use 
began  between  those  dates.  As  more  definite- 
ly fixing  the  precise  date,  the  finding  is  that 
before  the  gate  was  built,  the  passway  hav- 
ing been  then  <4>en  about  four  years,  Beards- 
ley made  use  ,of  It  by  removing  a  section  ot 
the  fence  on  the  boundary  line  between  it 
and  his  land.    We  should  hot  be  Justified  la 
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tkoUling  that  tbe  requisite  period  of  nitln- 
tempted  adrene  um  had  Bot  ran,  la  the 
face  of  the  oooit's  finding  that  It  bad,  with- 
oat  mote  definite  and  certain  InfonnatlMi 
than  Qm  reeord  famishes,  and  which  the 
{dalitfUC  dM«ld  have  snppUfid,  oe  by  ade- 
quate BnUoe  of  the  question  desired  to  be 
rerlevred,  prompted  the  court  to  supply. 

[t]  rrhe  plalntur  further  claims  that  the 
oourt  erred  In  giving  tf  ect  to  Beardsley's 
use  of  the  passway  priov  te  AprU  1,  1906, 
as  adverse  because  of  an  estoppel  arising 
from  tbe  deed  given  by  him  as  executor  of 
A.  H.  Alllag's  last  will  and  testament  al- 
ready referred'  to.  This  deed  was  a  quit- 
dalm,  and  without  warranty  of  title,  of  Al- 
llngs*  Interest  In  several  pieces  of  land.  In- 
elnded  in  one  of  them  is  the  passway.  H>e 
deed  Incidentally  recites,  In  connection  with 
this  tract,  that  It  embraces  all  rights  and 
privileges  appurtenant  to  It  contained  in  a 
number  of  recorded  deeds  and  agreements 
referred  to  epeciflcally  by  date  and  volume 
and  page  of  the  record,  and  adds  that  the 
IH«mlses  are  conveyed  subject  to  the  Incum- 
brances thereby  created.  Among  the  deeds 
thus  referred  to  Is  one .  by  the  Alllngs  to 
one  Nettletkm  of  property  adjoining  the  pass- 
way,  Including  rights  therein.  This  deed 
recites  that  It  should  be  kept  open,  unincum- 
bered, and  free,  for  the  use  In  common  of 
the  owners  and  occupiers  of  land  bordering 
on  it  and  upon  any  continuation  of  tbe  same 
that  might  be  made  southerly  and  westerly 
to  Elisabeth  street  Doubtless,  Beardsley 
believed  that  his  rights  were  recognized  and 
su£9cla>tly  noticed  by  this  provision,  r^eat- 
ed  In  at  least  one  other  of  the  referred  to 
deeds  of  property  adjoining  the  passway. 
He  x*rofessed  to  be  giving  the  state  of  the 
title  by  recorded  deeds.  W.e  fall  to  discover 
any  sufficient  basis  for  the  asserted  estop- 
pel. 

[4]  For  the  purpose  of  showing  that 
Beardsley's  use  of  the  passway  was  under 
a  license  from  the  Alllngs,  the  plaintiff  In- 
quired of  two  witnesses  concerning  conversa- 
tions had  by  them  with  G.  B.  Ailing  as  to 
how  the  gate  came  to  be  built,  and  concern- 
ing Alllng's  declarations  made  In  those  con- 
versatlcms.  Ihe  court  having,  against  the 
plalntifTs  contention,  ruled  that,  If  the  con- 
versations were  claimed  as  tending  to  es- 
tablish a  Ucooae,  they  were  inadmissible  as 
being  declarations  in  the  declarant's  own 
favor,  counsel  for  the  plaintiff  Ineffectually 
urged  their  admission  as  part  of  the  res 
gestse.  The  evidence  was  rightfully  exclud- 
ed ;  It  was  hearsay  testimony.  The  declara- 
tions sought  to  be  shown  were  In  the  declar- 
ant's favor,  since  their  tendency  was  to  ad- 
vance his  tnterests  and  to  defeat  the  claims 
cl  another  adverse  to  them.  Smllji  v.  Mar- 
tin, 17  Conn.  399,  401.  They  were  recitals  of 
what  has  occurred,  not  declarations  accom- 
panying and  (diaracterlzing  an  act,  «nd  there- 


fore not  a  part  of  the  res  gestee.  Flmiey 
r.  Jones,  64  Conn.  646,  549,  30  Atl.  762,  42 
Am.  St  Rep.  209. 

[S]  The  remaining  te&soa  of  appeal  is  to 
the  effect  that  the  court  erred  in  rendering 
Judgment  In  favor  of  the  defendant  In  Eqplte 
of  the  fact  established  that  tbe  defendant 
had  been  and  was  making  use  of  the  pass- 
way  through  the  gate  In  the  rear  of  the 
Beardsley  lot  in  connection  with  the  tract 
south  of  that  lot  which  he  acquired  from 
Kelly  and  in  connection  vijth  the  buildings 
thereon,  and  that  he  claimed  the  right  to 
continue  such  use.  The  court  has  found 
that  no  claim  was  made  below  that  the 
plaintiff  was  entitled  to  some  Judgment,  even 
if  the  defendant  succeeded  In  estabUsbing 
his  right  to  use  the  passway  for  the  purposes 
of  access  and  egress  to  and  from  tbe  Beards- 
ley tract  and  that  might  well  end  the  mat- 
ter here ;  but  the  Judgment  as  rendered  finds 
further  Justification  In  the  facts  found. 

[(,  7]  Kelly  acquired  bis  title  from  tbe  Al- 
llngs, who,  in  1893,  deeded  to  him,  his  heirs 
and  assigns,  a  lot  SO  feet  front,  extending 
from  Olivia  street  to  the  passway,  together 
with  tbe  right  to  use  the  passway  In  common 
with  others.  The  easement  thus  granted  was 
clearly  not  a  personal  one,  but  one  appurte- 
nant to  the  land  conveyed.  As  such.  It  was 
appurtenant  to  the  whole  lot  and  to  each 
and  every  part  of  it.  Sweeney  v.  Landers, 
Frary  &  aark,  80  Conn.  675,  681,  68  Atl.  666 ; 
Blanchard  v.  Maxson,  84  Conn.  429,  433,  SO 
Atl.  206.  The  deed  of  Kelly  to  the  defendant 
of  the  front  part  of  the  lot  did  not,  either  by 
virtue  of  the  division  or  of  its  detachment 
from  the  portion  adjoining  the  passway,  de- 
stroy the  easement  as  appurtenant  to  It  or 
deprive  it  of  the  benefit  of  the  easement  in 
so  far  as  there  mi^t  exist  means  for  its 
enjoyment.  In  the  present  case,  sudi  means 
existed  through  access  to  the  way  over  the 
Beardsley  lot  Kelly's  deed  to  the  defend- 
ant did  not,  In  spedfle  terms,  convey  the 
right  of  way,  but  it  did  expressly  grant  the 
land  with  Its  appurtenances,  and,  by  the 
force  of  that  language,  the  easement  as  ap- 
purtenant to  the  land  conveyed  passed  to 
the  defendant.  Blanchard  v.  Maxson,  84 
Conn.  429,  434,  80  Atl.  206. 

There  Is  no  error.  In  this  <^lnlon  the 
other  Judges  concurred. 


KOCKVIUiE  WATER  A  AQUEDDOT  CX).  V. 
KOELSCH  et  al. 

(Supreme  Oourt  of  Brrors  of  Oonneetient. 
March  16,  1916.) 

1.  NxrisANCE  9=»61—GoMuoN-IiA.w  Nuisance. 
A  public  pleasure  resort  and  picnic  ground 
is  not  necessarily  a  common-hw  nuisance. 

fEd.   Note.— For   other   cases,   see   Nuisance, 
Cent  Dig.  H  142-151;  Dec.  Dig.  «s>«l.] 
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2.  WAXEBS    iLITD    Watbb    OotWIES    «in>lQ6- 

PuBUO  Water  Suppi-y  —  Abatement  of 
Sotntcs  OF  PoixuTioN  —  Dakaoes  —  Stat- 
utes. 

Id  -view  of  the  coune  of  legislation  cul- 
minating in  the  enactment  of  Pub.  Acta  1909i,  d 
137,  g§  o,  6,  gi^-ing  any  reservoir  company  supr 
plying  a  town  the  right  to  apply  for  relief  to 
the  Buperior  court  ^ben  any  land  or  building 
ia  so  used  that  it  is  a  source  of  pdUntion  to  the 
teeervoir,  under  the  statute  the  owners  of  an 
amusement  resort,  adjacent  to  a  reservoir,  whom 
the  water  company  enjoined  from  maintaining 
their  park,  as  it  was  a  possible  sonroe  of  pol- 
lution if  continued,  the  resort  l>eing  unobjection- 
able except  for  ira  proximity  to  the  reservoir. 
Were  entitled  to  damages. 

[Ed.  Note. — ^BV)r  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  8  270;  I>ec.  Dig.  «=> 
196.] 

S.  WATBBa    AND     WATEB     OOtnBEB    «=»196— 

PuBUO  Wactb  Supply  —  Abatement  or 
SouBCE  or  PoixuTioN— Daiiaqes— Pbopbi- 

ETT  OF  AWABD. 

A  reservoir  company,  by  notifying  the  own- 
«ts  of  land  adjacent  thereto,  who  were  planning 
to  establitih  an  amusement  park,  of  the  com- 
pany's intention  to  permit  no  such  enterprise 
within  its  flowage  area  or  watershed,  acquired 
no  legal  rights,  over  the  adjacent  lands,  ren- 
dering improper,  in  the  company's  suit  to  en- 
join maintenance  of  the  park,  the  award  of 
damages  to  the  owners;  since,  if  they  were  law- 
fully deprived  of  the  right  to  carry  on  their 
park,  it  was  because  their  property  had  to  that 
extent  been  taken  for  a  public  use,  a  taking  for 
which  they  were  entitled  to  just  compensation. 

WTId.'  Note. — For  other  cases,  see  Waters  and 
nter  Conrses,  Gent  Dig.  I  270;  Dec  Dig.  «=» 

Appeal  trom  Superior  Court,  Tolland  Coun- 
ty ;  James  H.  Webb,  Judge. 

Suit  for  Injunction  by  the  Rockvllle  Water 
&  Aqueduct  Company  against  Louis  Koelscb 
and  others.  From  a  Judgment  awarding 
damages  to  defendants,  plaintiff  appeals.  No 
error. 

Svtt  for  Injunction  to  restrain  the  defend- 
ants from  operating  a  public  pleasure  resort, 
brought  to  and  tried  before  the  superior  court 
for  Tolland  county,  Webb,  J.,  and  Judgment 
rendered  for  an  lDjuncti(m  and  also  that  tfae 
defendant  recover  damages  under  a  counter- 
claim. The  plaintiff  appeals  from  the  judg- 
ment awarding  damages  to  the  defendant. 
No  error. 

The  plaintiff  Is  a  corporation  empowered 
by  Its  charter  to  famish  water  for  drinking 
and  household  purposes  to  the  inhabitants  of 
the  dty  of  Rockville  and  the  town  of  Vernon, 
and  has  for  many  years  drawn  Its  water  sup- 
ply from  the  so-called  Snipsic  Lake.  It  also 
owns  the  right  and  privilege  of  maintaining 
a  dam  at  the  outlet  to  Snipsic  Lake  at  Its 
present  height  and  thereby  flowing  lands  of 
one  Doyle  from  whom  the  defendant  Koelsch 
purchased  a  tract  of  land  on  the  eastern 
shore  of  the  lake  comprising  .about  half  an 
acre  and  bounded  westerly  by  Snipsic  Lake. 
Koelsch  bought  this  land  In  1908,  many  years 
after  the  plaintiff's  resetydir  had  been  estab- 
lished at  Its  present  levd,  and  built  a  oot- 
'  tage  .thereon   which  he  generally  .  occupied 


with  his  family  daring  a  p<Mrtk)n  of  Uie  snm- 
mer  season  of  eacb  year.  At  that  ttme  there 
existed  on  tbe  western  shore  of  the  lake  an 
eKtenstve  subUiC  pleasure  resort  and  picnic 
ground  called  "Tbtanpson's  Grore,"  whick  tbe 
plaintiff  bought  and  suppressed  in  1909,  giv- 
ing, notice  at  the  tlme^  tbrouc^  a  newspaper 
published  in  RockvlUe,  that  it  would  instt- 
tute  proceedings  for  tbe  removal  of  any  bolld- 
Ings  on  its  watershed  wUdi  abould  be  found 
objectionable,  in  1812,  tbe  plaintiff  company, 
being  informed  that  tbe  defendants  were 
contemplating  the  establishment  ujxxi  the 
premises  bought  from  Doyle  of  a  pnUlo  pleas- 
ure resort  similar  In  character  to  Thompson's 
Grove,  gave  personal  notice  to  tbe  defendants 
that  no  enterprise  of  that  character  would 
be  permitted  within  the  plaintiff's  flowage 
area  or  watershed,  to  which  notice  tbe  de- 
fendant Kotisch  replied  that  when  be  got 
ready  he  would  build.  In  May,  1013,  tbe 
defendants  estabiisbed  a  general  public  pleas- 
ure resort  eqnipped  with  devices  to  attract 
tbe  general  public,  including  a  dance  pavilion, 
music  and  refreshm^it  rooms,  boating  facili- 
ties, shooting  flallery,  and  other  kindred  at- 
tractions, and,  after  extensive  advertising, 
opaxeS.  the  same  to  tbe  public  on  May  30tb, 
and  operated  it  for  three  days.  As  many  as 
360  people  were^  at  certain  times,  in  attend- 
ance. On  June  2d,  tbe  plaintiff  obtained  a 
temporaiy  injunction  restraining  the  defend- 
ants from  maintaining  their  public  pleasure 
resort  No  actual  pollution  of  tbe  waters  of 
the  reservoir  by  reescm  of  tbe  maintenance 
of  tbe  defendants'  pleamire  resort  has  been 
found ;  but  it  is  found  that,  by  reason  of  the 
location  at  thei  piemises  sloping  toward  tbe 
jreservoir,  its  waters  will  be  liable  to  be  pol- 
luted In  case  the  def^dants  continue  to  use 
their  premises,  as  a  publie  resort  and  picnic 
ground. 

Section  6  of  chapter  137  of  the  Public  Acts 
of  1909  provldes-that; 

"Whenever  any  land  or  building  is  so  used, 
occupied  or  suffered  to  remain  that  it  is  a  source 
of  pollution  to  the  water  stored  in  the  reservoir 
used  for  supplying  the  residents  of  a  city,  town 
or  borough  with  water  or  ice,  or  to  any  source 
of  supply  to  such  reservoir,  or  when  such  water 
or  ice  is  liable  to  pollution  in  consequence  <rf 
the  use  of  the  same,  either  the  authorities  of 
such  town,  city  or  boroagfa,  or .  the  county  or 
town  health  officer,  or  the  person,  firm  or  cor- 
poration having  charge  of  such  reservoir,  or  the 
right  to  procure  ice  therefrom,  may  apply  for 
relief  to  the  superior  court  of  die  coun^  where 
such  reservoir  or  watershed  is  located,  and  said 
court  may  make  any  order  in  the  premises,  tem- 
porary or  permanent,  which  in  its  judgment  may 
be  necessary  to  preserve  the  purity  of  sudh  wa- 
ter or  ice." 

And  section  6  provides  that: 

"When  any.  order  is  aiade  by  the  superior 
court  for  the  abatement  of  any  nuisance  to  such 
water  or  ice  and  said  court  shall  find  that  com- 
pliance with  such  order  will  damage  any  pei^ 
son  or  corporation  or  deprive  him  or  it  of  any 
substantial  right,  said  court  may  assess  just 
damages  in  favor  of  such  person  or  corporation, 
to  be  paid  by  such  muniapality,  person  or  cor- 
poration, as  tbe-eoart  may  decree." 
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Pursuant  to  this  act«  the  defendants  la 
tbelr  answer  alleged  by  way  of  counterclaim 
that  compliance  with  the  terms  of  the  in- 
JancUon  prayed  for  would  damage  them  and 
deprive  them  of  a  substantial  right,  and  de- 
manded damages  pursuant  to  the  statute. 
The  superior  court  has  assessed  the  sum  of 
$1,800  as  Just  damages  In  favor  of  the  de- 
fendants, and  has  atinexed  to  the  Judgment 
permanently  enjololng  the  defendants  .from 
using  their  premises  a*  a  public  pleasure 
resort  or  picnic  ground  a  direction  that  the 
plaintiff  company  pay  said  sum  to  the  de- 
fendants. 

Charles  Phelps,  of  Rockvllle,  for  appel- 
lant  William  F.  Henney  and  Albert  O.  Bill, 
both  of  Hartford,  for  appellees. 

BBACH,  J.  (after  stating  the  facts  as 
above).  Broadly  speaking,  the  plaintiff's 
claim  is  that  It  Is  entitled  to  the  Injunction 
prayed  for  without  paying  damages.  It  is 
said  that  at  the  common  law  damages  are 
not  allowable  for  the  abatement  of  a  nui- 
sance, and,  further,  that  under  the  act  of 
1909  the  defendants  are  not  entitled  to  dam- 
ages, because  any  pecuniary  damage  which 
they  may  have  suffered  in  consequence  of 
proceeding  with  the  establishment  of  this 
nuisance  after  general  and  personal  notice 
of  the  plaintiff^  intention  to  enjoin  its  main- 
tenance are  not  "Just  damages"  within  the 
meaning  of  the  statute,  especially  in  view  of 
the  public  obligations  of  the  plaintiff  corpora- 
tion. It  Is  also  said  that  the  plaintiff  has 
a  property  right  in  the  waters  in  the  reser- 
voir and  In  having  them  kept  free  from  pol- 
lution, and  that  this  property  right  Is  In- 
vaded by  the  acts  of  the  defendants;  that 
the  defendants  have  no  riparian  proprietor- 
ship or  other  right  in  the  land  covered  by 
the  waters  and  reservoir;  and  that  ttie  in- 
junction is  a  proper  exercise  of  the  police 
power  of  the  state. 

We  take  up  first  the  plaintiff's  claim  that 
the  defendants'  pleasure  resort  was  a  com- 
mon-law nuisance,  for  the  abatement  of 
which  no  damages  are  recoverable. 

There  was  no  evidence  of  any  actual  con- 
tamination of  the  water,  and  therefore  no 
finding  of  nuisance.  'It  is,  however,  found 
that  the  waters  of  the  reservoir  will  be  liable 
to  become  polluted  by  a  continued  use  ol  tue 
defendants'  premises  as  a  public  pleasure 
resort ;  and  this  is  claimed  to  be  a  sufficient 
basis  for  the  conclusion  that  such  use  ought 
to  be  enjoined  without  compensation.  It 
may  be  doubted  whether  the  finding  of  lia- 
bility to  pollution  establishes  the  existence 
of  such  a  real  and  immediate  danger  as 
would,  in  the  absence  of  statute,  be  required 
to  Justify  an  injunction  against  a  threaten- 
ed nuisance.  Missouri  v.  Illinois  &  Chicago 
District,  180  TJ.  S.  208,  248,  21  Sup.  Ct  331, 
46  L.  Ed.  497. 

[1]  Passing  that  potnt,  it  must  be  conceded 
that   a  public  pleasu^   resort  and  picnic 


ground  is  not  necessarily  a  common-law 
nuisance.  It  may  become  one,  U  improperly 
conducted ;  but  there  is  no  allegation  or  find- 
ing that  the  defendants*  resort  was  im- 
properly conducted.  The  sole  basis  for  the 
cflalm  that  the  defendants'  resort  was  abat- 
able as  a  nuisance  is  found  in  Its  proximity 
to  the  waters  of  Snipslc  Lake.  So  that  the 
true  scope  and  effect  of  the  plaintiff's  claim 
of  law  Is  that  any  kind  of  a  menace  to  the  pu- 
rity of  the  waters  of  Its-  reservoir  becomes  by 
virtue  of  the  danger  to  the  pubUc  health  a 
nuisance,  which  it  has  a  right  to  have  abat- 
ed, without  the  payment  of  damages. 

[2]  We  think  this  claim  is  too  broad,  and 
that  section  6  of  the  act  of  1909  was  intend- 
ed to  provide  for  the  assessment  of  damages 
in  cases  like  this,  where  the  thing  complain- 
ed of  as  a  nuisance  or  as  dangerous  to  the 
public  health  would  be  unobjectionable  ex- 
cept for  its  proximity  to  a  source  of  water 
supply. 

The  history  of  tills  legislation  shows  that 
the  General  Assembly,  while  giving  full  pro- 
tection to  sources  of  water  supply,  has  al- 
ways made  some  provision  for  possible  com- 
pensation to  the  injured  landowner,  and  has 
never  acceded  to  the  plaintiff's  broad  claim 
that  danger  to  the  public  health  was  of.  it- 
self a  sufficient  ground  for  an  injunction 
without  compensation.  The  original  legis- 
lation on  this  subject  was  chapter  27  ol 
188S,  which  was  limited  to  oases  of  actual 
'Injury  to  the  water,"  and  authorized  the 
superior  court  to  make  any  orders  necessry 
to  preserve  its  purity.  The  act  then  pro- 
vided that,  'Vhere  the  law  requires  compen- 
sation to  be  made,"  the  court  should  appoint 
three  disinterested  freeholders,  who  should 
determine  and  award  the  compensation  to 
be  paid  before  the  order  was  carried  into 
effect  The  Oeneral  Assembly  thus  recog- 
nized at  the  beginning  of  this  legislation 
that  modem  theories  of  sanitation  might 
require  the  court  to  issue  injunctions  for 
whldi  oomi>ensation  was  required  by  law, 
although  the  order  was  necessary  to  pre- 
serve the  purity  of  a  public  water  supply. 
In  the  revision  of  1902,  the  right  to  injunc- 
tive relief  was  extended  to  cases  where 
"such  water  is  liable  to  pollution,"  and  the 
recognition  of  a  possible  right  to  compensa- 
tion takes  the  form  of  a  direct  grant  (section 
2600)  of  power  to  "take  such  lands  or  rights" 
as  the  superior  court  might  deem  necessary 
for  the  purpose  of  preserving  the  purity  of 
the  water  supply;  coupled  with  the  same 
provision  for  compensation  (section  2601) 
as  in  the  act  of  1883.  In  1903  (Pub.  Acts 
1903,  c.  192),  the  act,  whl<!b  up  to  that  time 
had  been  restricted  to  reservoirs,  was  ex- 
tended to  any  source  of  suptdy  for  such 
reservoirs,  and  the  iwwers-  given  to  the  su- 
perior court  extended  to  any  Judge  thereof 
in  vftcatloD.  By  the  present  act,  ice  ponds 
are  protected  as  wen  as  sources  of  water 
supply,  and  the  superior  court  Is  given  power. 
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when  any  order  Is  made  for  the  abatement 
of  any  nuisance  to  water  or  loe,  to  assess 
JDst  damages.  Sections  2600  and  2601  re- 
main In  force,  and  the  result  is  that  there 
are  now  two  methods  of  compensating  an 
Injured  landowner;  one  under  section  2601 
by  the  appointment  and  award  of  a  commltr 
tee  of  freeholders,  and  the  other  by  the  su- 
perior court.  The  former  applies  to  cases 
when  an  application  Is  made  for  the  taking 
of  lands  or  rights  therein  which  are  deemed 
necessary  for  the  purity  of  the  water  supply, 
and  Is  limited  to  cases  where  "the  law  re- 
quires compensation  to  be  made."  The  lat- 
ter extends  to  cases  where  the  abatement 
of  a  "nuisance  to  such  water  or  Ice"  damages 
the  landowner  or  deprives  him  of  any  sub- 
stantial right,  in  -which  case  the  court  "may 
assess  Just  damages." 

We  think  the  phrase  "nuisance  to  such 
water  or  ice"  aptly  describes  a  condition 
which  Is  objectionable  only,  or  chiefly  be- 
cause of  Its  effect,  or  potential  effect,  on  such 
water  or  Ice;  anil  that  section  6  authorizes 
the  assessment  of  Just  damages  to  a  land- 
owner who  is  damaged  or  deprived  of  a  sub- 
stantial right  by  the  abatement  of  such  a 
nuisance. 

[3]  The  next  question  is  whether  the  dam- 
ages awarded  in  this  case  are  "Just  dam- 
ages," and  the  plalntUT's  claim  on  that  point 
is  that  the  defendants  have  no  right  to  com- 
pensation because  they  went  into  the  busi- 
ness after  full  notice  and  with  the  knowl- 
edge that  the  plaintiff  would  seek  an  injunc- 
tion. It  is  pointed  out  that  one  who  avails 
himself  of  the  proximity  of  the  water  supply 
to  eetabllsh  a  new  business  which  would  be 
Impossible  except  for  such  proximity,  and 
after  notice  that  It  wlU  create  a  nnisance, 
stands  In  a  very  different  equitable  position 
from  one  who  has  long  carried  on  a  lawful 
business  which  afterwards.  In  the  light  of 
better  knowledge  of  sanitation,  comes  to  be 
regarded  as  dangerous  to  the  public  health. 
That  is  quite  true,  and  It  must  doubtless 
have  had  Its  effect  on  the  amount  of  dam- 
ages yarded  in  this  case.  On  the  other 
hand,/t  cannot  be  so  that  the  plaintiff  by 
maintaining  a  public  water  supply,  and  by 
very  properly  giving  notice  of  its  Intention 
to  protect  it,  can  acquire  any  legal  rights 
in  adjoining  lands.  If  these  defendants  have 
been  lawfully  deprived  of  the  right  of  carry- 
ing on  a  public  pleasure  resort  and  picnic 
ground  on  their  land,  it  must  be  because 
their  property  has  been  pro  tanto  taken  for 
a  public  use,  and  for  that  taking  they  are 
entitled  to  Just  comi>ensation,  under  the 
statute.  The  plaintiff's  property  right  In 
having  its  water  supply  kept  free  from  pol- 
lution Is  merely  an  Incident  of  the  public 
use  to  which  Its  property  Is  dedicated,  and 
must  be  exercised  in  accordance  with  the 
Constitution  and  the  statutes.  /  We  are  not 
called  upon  to  determine  whether  the  state 


mlg^t  In  the  exercise  of  Its  police  poctf 
have  forbidden  the  defendants  to  make  uj 
use  of  the  reservoir  for  boating,  (or  It  bii 
not  attempted  to  do  so.  The  qnesUon  wtMk- 
er  the  defendants  are  riparia'a  ownett  li- 
fects  only  the  amount  of  their  Jnst  dan- 
ages,  and  it  is  not  assigned  as  error  tlw 
the  damages  awarded  are  exoeadve,  or  u- 
sessed  upon  a  wrong  theory,  If  anenilik 
at  all. 

There  is  no  error.     In  this  opinioo  Hit 
other  Judges  concurred. 


WETKOP8KT  v.  NEW  HAVEN  GASLIGHT 
CX). 
(Supreme  Court  of  Errors  of  Connedicnt 
March  15,  1016.) 

1.  Sales  «!=»88  —  Contbaotb  —  Aohorb  m 
Bbkach— Question  fob  Jukt. 

In  an  action  for  damages  for  breiditfi 
contract  for  the  sale  of  a  house  with  the  net: 
of  removal  within  a  certain  time,  hM,  on  Ik 
evidence,  that  it  was  for  the  jury,  under  wntt' 
ble  instructions  to  determine  what  contnct  kd 
been  made. 

[Ed.  Note.— For  other  cases,  see  '* 
Dig.  §1  248-280;  Dec.  Dig.  «=^.] 

2.  Sai^es     «=»9&— Rksoissior— No 

UTE. 

Under  the  Sales  Act  (Pub.  Ai 
212)  {  65,  providing  that,  where  the 
not  been  delivered  to  the  buyer  ani 
pudiated  the  contracL  or  has  shows 
ity  to  perform  it,  or  has  breached  ti 
the  seller  may  totally  rescind  by  () 
of  his  election  to  do  bo  to  the  bay 
is  not  bound  to  wait  antil  the  ezpin 
period  in  which  the  contract  was  to  I 
ed,  but  may  elect  to  accept  such  > 
as  an  anticipatory  breach  by  rese 
agreement 

[Ed.  Note. — EV>r  other  cases,  see  Si 
Dig.  S  263 ;  Dec.  Dig.  <3=»9&T 

3.  Sai^s  «=>387— Breach  ot  Ooina 
TiON— Question  fob  Jubt. 

In  an  action  for  damages  for  the 
an  oral  contract  for  the  sale  of  a  hi 
the  right  to  remove  It  within  a  cert 
where  the  defendnnt's  answer  claimed 
plaintiff  had  repudiated  the  contract  n 
circamstances  as  to  justi^r  it  in  read 
the  conflicting  evidence  on  such  Ihoc 
make  it  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sd 
Dig.  S  1108;   Dec.  Dig.  «=»387.] 

4.  Appeal  and  Ebbob  «=>1071(6)-^ 
Ebbob— Findings. 

The  motion  to  find  certain  mattM 
which   the   appellant  claimed  that  bt 

ftroof,  was  properly  denied,  where  tha 
C  made,  would  not  strengthen  the  appi 
[Ed.  Note.— For  other  cases,  see  App 
Error.    Cent    Dig.    |    4239;     Dec.   M     *» 
1071(6);   Trial,  (%nt  Dig.  |  940.] 

Appeal  from  Superior  C!ourt,  New  HaveB 
(bounty ;  Edwin  B.  Gager,  Judge. 

Action  by  Sylvester  Wetkopsky  agalns'  tbe 
New  Haven  Gaslight  Company.  Jadgin*' 
for  plaintiff,  and,  after  remittitur,  deteodut 
appeals.    Error  and  new  trial  ordered. 

See,  also,  88  Conn.  1,  90  AtL  30. 

The  action  Is  to  recover  damages  for  •» 
alleged  breach  of  contract    l%iere  wis  *  '^ 


^s>Vot  other  casai  see  same  topic  and  KBY-^UUBSR  in  all  Key-NiullMrtd  Olxarta  ana  bdua 
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diet  for  the  platnttff  for  $1,600,  wliicli  the 
court  ordered  set  aside  uiilesa  the  plaintiff 
should  remit  9660.  Bemlttltur  was  filed,  and 
Judgment  rendered  for  the  plaintiff  for  $860. 
The  plaintiff  was  snccessfnl  (88  Conn.  1»)  In 
obtaining,  on  appeal,  a  reversal  of  a  Judg- 
ment of  nonsuit  rendered  by  the  court  below. 
On  the  retrial  of  the  ease  a  verdict  and  judg- 
ment were  rendered  as  above  Indicated.  The 
appeal  alleges  errora  in  the  charge  as  given. 
In  the  refusal  to  cbaige  as  requested.  In  the 
rulings  of  the  court  upon  evidence,  and  In 
denying  a  motion  to  correct. 

In  March,  1912,  the  d^endant  owned  a 
seven-room  dwelling  house  standing  upon  its 
land  on  Mill  street  In  New  Haven.  About 
March  22,  1912,  the  gas  company  decided  to 
erect  a  gas  tank  (n  this  land  and  started  at 
once  to  excavate  for  that  purpose.  The  de- 
fendant made  a  contract  for  the  erection  of 
tbe  tank.  It  agreed  therein  to  have  the 
foundations  for  the  tank  completed  on  April 
17,  1912.  A  failure  to  do  this  would  have 
subjected  the  defoiidant  to  a  penalty.  To 
complete  the  foundations  at  the  time  specified 
In  the  conttact  it  was  necessary  to  tear  down 
or  remove  the  house  by  Tuesday,  April  2d. 
Tbe  house  was  rented  to  tenants  to  April  Ist, 
and  the  defendant  had  reason  to  believe  that 
It  would  be  occupied  until  this  time.  Tbe 
plalndff  owned  sotno  land,  with  a  bam  stand- 
ing thereon,  near  by.  On  March  27,  1912,  the 
plaintiff  and  Us  wife,  went  to  the  superin- 
tendent of  the  defendant  company  and  had  a 
conference  with  him  In  reference  to  the  pur- 
chase of  this  house.  Tbe  parties  then  en- 
tered Into  a  parol  agreement  In  reference  to 
the  purchase  and  sale  of  the  house.  The 
price  that  was  to  be  paid  was  |40.  At  this 
time  there  were  six  teams  and  a  number  of 
men  ^igaged  In  making  excavations  for  tbe 
new  tank  upon  the  defendant's  lot  These 
facts  were  conceded. 

As  to  the  terms  of  the  agreement,  the  par- 
ties disagreed.  The  plaintiff  claimed  and  of- 
fered evidence  to  show  that  be  bought  tbe 
house  and  had  a  right  to  do  what  he  pleased 
with  It,  so  long  as  he  moved  it  off  of  the  de- 
fendant's land  by  Tuesday  night,  April  2d; 
that  he  Intended  to  and  had  made  a  contract 
for  tbe  removal  of  the  house  upon  his  lot,  de- 
scribed above;  that  he  had  caused  a  bam 
standing  \vp<ya  his  lot  to  be  torn  down  and 
demoUsbed  In  order  tbat  he  might  remove 
this  bouse;  that  the  reasonable  value  of  tbe 
boDse  was  12,000,  If  It  had  been  removed  as 
be  Intended  and  had  made  arrangements  to 
.do ;  that  the  d^endant  refused  to  carry  out 
this  contract,  and  tbat  on  Saturday,  March 
30th,  the  company  tore  down  the  house. 

Tbe  defeudaut  offered  evidence  to  prove 
that  It  flcdd  the  plaintiff  tbe  materials  of  the 
house,  with  tbe  right  to  enter  upon  its  prem- 
ises and  tear  it  down  and  carry  them  away 
by  Tuesday  night,  April.  2d ;  that  It  would 
have  been;  Impossible  to  remo>ve  the  house, 
as  a  whole.  In  the  short  space  of  time  which 
must  be  allowed  for  that  purpose;  that  if 
»jo  AH.  ao! 


the  plaintiff  removed  the  house  It  would  have 
seriously  Interfered  with  its  work  of  excava- 
tion, and  that  it  sold  the  materials  of  the 
house  for  $40,  because  of  the  short  space  of 
time  which  must  be  allowed  for  its  removal 
from  the  premises.  The  defendant  contends 
that  the  latter  fact  may  be  fairly  Inferred  from 
the  plaintiff's  own  testimony,  that  the  value  of 
the  house  to  be  moved  away  was  $2,000.  Evi- 
dence was  also  offered  by  the  defendant  to 
show  that  it  did  not  know  of  the  plaintiff's 
intention  to  remove  the  house  until  after  the 
payment  of  the  $40.  As  soon  as  the  defend- 
ant learned  of  the  plaintiff's  Intention  it  sent 
for  him  and  stated  to  him  that' the  agreement 
was  that  he  should  tear  the  house  down  and 
take  away  the  materials;  that  the  plaintiff 
insisted  that  he  would  not  tear  down  the 
house;  that  he  had  bought  it  and  was  going 
to  move  It  away.  The  superintendent  of  the 
company  replied  tbat  moving  It  away  was 
contrary  to  tbe  agreement ;  that  he  could  not 
carry  out  such  an  agreement  within  the  time 
limited ;  that  he  tendered  back  the  $40  which 
had  been  paid,  and  afterwards  tore  down  tbe 
house. 

Thomas  M.  Steele  and  Harrison  T.  Sheldon, 
both  of  New  Haven,  for  appellant  Samuel 
A.  Persky,  of  New  Haven,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  In  the  trial  of  this  case,  when  it 
was  before  this  court  at  the  October  term, 
1918,  It  was  decided  that: 

"Tbe  sale  of  a  building  which  the  parties  in- 
tend shall  at  once  be  torn  down  and  removed, 
or  removed  as  a  whole,  is  a  sale  of  personal 
property,  and  not  'of  real  estate  or  any  mterest' 
therein,  within  the  meaning  of  that  expression 
in  the  statute  of  frauds  (Gen.  St  1902,  §  1089) ; 
and  therefore  a  contract  of  that  nature  may  be 
proved  by  oral  evidence."  Wetkopsky  v.  New 
Haven  GasUKht  Co.,  88  Conn.  1,  90  Ati.  30. 

[1,2]  At  the  last  trial,  in  the  court  below, 
the  principal  contention  arose  as  to  the  terms 
of  the  contract  which  had  been  made  between 
the  parties.  The  plaintiff  claimed  that  he 
bought  the  house,  without  any  restrictions 
or  limitations  as  to  the  manner  in  which  it 
was  to  be  removed  from  the  defendant's  lot. 
The  defendant  denied  these  allegations  and 
this  claim,  and  in  its  answer  avesred  tbat 
the  agreement  which  was  made  was  for  tbe 
sale  of  the  materials  of  the  house,  with  tbe 
right  to  tear  It  down  and  carry  them  away; 
that  these  pTOvisions  in  the  contract  under 
the  peculiar  circumstances  of  the  case-,  were 
material  elements  of  the  agreement.  It  was 
also  stated  in  the  answer,  that  the  plaintiff, 
by  bis  statements  and  conduct,  repudiated  the 
contract  which  the  defendant  had  made  with 
him,  under  such  conditions  that  the  defend- 
ant was  warranted  In  rescinding  the  contract. 
This  It  did,  after  tendering  back  the  consid- 
eration paid.  Tbe  plaintiff  replied,  denying 
these  averments.  The  defendant  asked  the 
court  to  instruct  tbe  jury  that  if  they  should 
find  that  by  the  terms  of  tbe  contract  which 
was  made,  the  plaintiff  was  to  tear  down  the 
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bouse  and  eatiy  away  tbe  materialB,  as  aver- 
red and  claimed  by  the  defendant,  and  tbat 
the  plaintiff,  after  making  sucb  a  contract, 
announced  to  the  defendant  that  he  would 
not  carry  it  out  as  made,  bat  would  remove 
the  house  as  a  whole,  that,  under  these  cir- 
cumstances, the  defendant  had  a  right  to 
treat  the  contract  as  at  an  end.  These  re- 
quests were  ignored. 

In  view  of  the  issues  raised  under  the  de- 
fendant's answer  and  the  evidence  which  -wan 
offered  tending  to  support  these  claims,  it 
was  error  to  refuse  this  request.  It  was  for 
the  jury  to  determine,  under  suitable  instruc- 
tions, whether  the  plaintiff  had  repudiated 
the  contract,  under  such  circumstanoes  as  to 
jnstify  the  defendant  in  rescinding  it.  Sales 
Act  (P.  A.  1907,  c.  212)  I  65,  provides  that: 

"Where  tite  goods  have  not  been  delivered 
to  the  buyer  and  the  buyer  has  repudiated  the 
contract  to  sell  or  sale,  or  has  manifested  bis 
inability  to  perform  his  obllgationB  thelreunder, 
or  has  committed  a  material  breach  thereof, 
the  seller  may  totally  rescind  the  contract  or 
the  sale  by  giving  notice  of  his  election  so  to  do 
to  the  buyer." 

A  vendor  is  not  bonnd  to  await  the  expira- 
tion of  the  period  in  which  the  contract  was 
to  be  performed,  when  the  other  party  has 
definitely  and  unqualifledly  repudiated  it. 
Under  su0i  circumstances  the  vendor. may 
elect  to  accept  such  repudiation  as  an  antici- 
patory breach  by  rescinding  the  agreement. 
OhurchlU  Grain  &  Seed  Co.  v.  Newton,  88 
Conn.  130,  133,  184,  89  Aa  1121 ;  Home  Pat- 
tern Co.  T.  Mertz,  86  Conn.  494,  601,  86  Atl. 
19. 

Instead  at  adopting  the  defendant's  re- 
quests, the  court  stated  to  the  Jury  that: 

"In  view  of  the  evidence  that  has  come  in, 
I  think  you  will  agree  with  me— if  you  don't 
you  must  take  my.  word  for  it,  in  view  of  my 
duties  to  you— that  there  was  a  contract  made 
for  the  sale  of  that  house  on  that  date,  and 
that  whatever  contract  was  made,  the  eas  com- 
pany by  its  removal  of  the  house  on  Saturday 
morning  following  the  making  of  the  contract, 
rendered  it  impossible  for  the  plaintiff  to  make 
any  use  whatever  of  that  house.  And  In  view 
of  that  I  direct  you  tbat  your  verdict  must  be 
for  the  plaintiff.  The  Important  question  is; 
What  damages  is  the  plaintiff  entitled  to  recov- 
er? And  that  is  the  only  thing  that  you  need 
consider.  What  damages  is  the  plaintiff  to  re- 
cover?" 

This  was  Improper.  It  was  for  the  Jury, 
under  proper  Instructions,  to  determine  what 
contract  had  been  made  between  the  parties, 
and  whether  or  not  It  reached  the  standard 
required  by  law,  to  prove  the  defendant's  con- 
tention that  a  contract  had  been  made  which 
was  repudiated  by  the  plaintiff,  under  such 
circumstances  that  the  defendant  was  enti- 
tled to  rescind  it  O'Neil  v.  Town  of  East 
Windsor,  63  Conn.  150,  153,  154,  27  Atl.  237 ; 
Kebbe  v.  Conn.  Co.,  85  Conn.  641,  644  Inc., 
84  Atl.  329,  Ann.  Cas.  1913C,  167. 

[3]  The  averments  of  the  defendantfs  an- 
swer tbat  he  made  a  contract  with  the  plain- 
tiff which  was  repudiated  under  such  circum- 
stances that  the  defendant  was  Jostifled  in 
rescinding  the  agreement  stated  a  good  de- 


fense. At  leejrt;  it  appears  tbat  It  was  ss 
treated  by  the  parties  in  tbe  trial  of  the 
case.  Its  sufficiency  was  not  questioned  by 
motion  or  otherwise.  The  plaintiff  denied 
these  averments,  and  the  case  was  tried  npoa 
the  merits  of  this  proposition.  Tbe  record 
discloses  that  the  defendant  offered  substan- 
tial evidence  tending  to  prove,  and  claimed 
to  have  proven,  bis  contention  npon  tills  sub- 
ject. The  evidence  of  tbe  parties  was  con- 
flicting. It  was  ilM  doty  of  the  trial  court 
to  have  submitted  this  part  of  the  case  to 
the  jury,  under  such  InstructloDs  as  were  cor- 
rect In  law,  adapted  to  tbis  question,  and 
sufficient  £or  tbe  guidance  of  the  jury.  This 
was  not  done.  Co<A  r.  Morris  Ex.,  66  Conn. 
196,  203,  204,  205,  38  AU.  994;  Hie  v.  Cowlea 
Co.,  82  Conn.  239.  73  Atl.  268;  Olrard  v. 
Grosvenordale  Ca,  88  Coon:  2S,  74  AtL  1126. 

There  are  other  exceptions  to  tihe  charge  as 
glv«n,  and  tbe  refusal  of  the  court  to  charge 
as  requested,  and  to  certain  rulings  made 
npoa  evidence.  In  view  of  what  we  Iiave  al- 
ready stated,  it  Is  unnecessary  to  give  these 
objecticms  farther  consideration. 

[4]  There  are  also  several  exteptlcms  to 
tbe  refusal  of  the' trial  court  to  find  cMtaln 
matter  which  the  appellant  claims  that  he 
offered  evidence  tendlug  to  prove.  The  9&d- 
Ing,  if  corrected  as  the  defendant  deslrea, 
would  not  strengthen  Us  appeal.  Therefore, 
tbe  motion  to  cmrrect  Is  denied. 

There  Is  error,  and  a  new  trial  la  ordered. 
Tile  o1>t>er  Judges  concurred. 


LEE  V.  OASUArTT  CO.  OF  AMERICA. 

(Supreme  Court  of  Errors  of  Connecdcut. 

March  15,  1916.) 

1.  Insurance  «=»539(6)  —  Casuai-tt  IhsttB' 
ARCS — Bbeach — Rkcovebt. 

The  failure  of  the  insured  to  give  the  re- 
quired notices  of  the  casualty  and  tbe  claims 
made  on  account  of  it  within  the  time  required 
by  the  policy  would  be  a  breach,  and  prevent  a 
recovery  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1338.  1335,  1336;  Dec  Dig.  «=> 
639(5).] 

2.  Insubance  iS=>641(2)  —  Casualty  Insub- 
ancb—Pkesumption— Estoppel. 

In  an  action  on  a  policy  of  casualty  insur- 
ance, a  reply,  not  showing  that  tlie  insured  was 
misled  to  his  injury  by  the  acts  and  conduct  of 
the  insurer  with  respect  to  the  requirem^t  of 
immediate  notice  of  a  casualty,  etc.,  did  not 
sufficiently  allege  estoppel. 

[Bd.  Note. — For  other  eases,  see  Insurance, 
Cent.  Dig.  §  1628 ;   Dec.  Dig.  «=»641(2).] 

S.  iNsuBAsrcE  «=>555 — Casualty  Inbdrahcb 

—Notice  or  Olajm— WArvjas. 

The  provision  of  a  policy  of  casualty  in- 
surance, requiring  the  insured  to  give  immediate 
notice  of  a  casualty  and  of  the  claims  on  ac- 
count thereof,  is  intended  to  give  tlie  insurer 
an  early  opportunity  to  investigate  the  circum; 
stances,  and,  being  for  the  insurer's  benefit,  may 
be  waived  by  it. 

[Bd.  Note. — For  other  cases,  see  Insurance,. 
Cent.  Dig.  a  1867-1373,  1882-1880;  Dec.  Dig. 
«=»5e5.] 
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4.  Insurarck  «BaS58(l)  —  Gasvalt?  Ihsub- 
ANCE— NouoK  or  Oasualtt— Waivb*. 

In  such  case,  a  waiver,  though  not  expressly 
shown,  mUIit  be  inferred  from  the  conduct  of  the 
iitsurer  under  the  circiunBtances  of  the  case. 

[£)d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die  U  1382, 1383,  138S,  1390;  Dec.  Dig. 
<©=»558a).] 

5.  Inbubanck  *=»e68(15)  —  Oasualxt  Instjb- 

ANCK  —  QXTKBTION  FOB  JUBT  —  WaIVEB  0» 

Notice. 

On  facts  alleged  in  action  on  a  policy '  of  in- 
surance, admitted  by  tlie  demurrer,  held  that 
the  insurer's  waiver  of  the  provision  for  imme- 
diate notice  of  a  casualty,  etc.,  was  for  the  jury. 

TEA.  Note.— For  other  cases,  see  Insurance, 
Cent.  IMir.  gj  1743, 1748, 1761. 1767,  1770;  Dec. 
IMg.  «8=»6^(16).] 

e.    iNStTRANCE       «=»146(1)      —      CONBTBUCTTOW 
AOAZim  FOBFEXTTJBK. 

Courts  are  arerse  to  comduding  that  tb« 
parties  intended  a  forfeiture  where  it  is  not  ex- 
pressed in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  292,  296,  297;  Dec.  Dig.  <Sa» 
146(1).] 

7.  Insubanob  41=3871— Conditiors  of  Fouoi 

— "Waivkb"— Dktbiment. 

A.  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right ;  it  is  not  essential  to  a 
waiver  that  the  party  claiming  it  should  have 
been  miakd  to  ua  detriment  by  the  insurer's 
eoDducL 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CJent.  Dig.  g{  943-846 ;  Dec  Dig,  ®=>371. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Waiver.] 

Appeal  from  Supeilor  Court,  Hartford 
Comity ;  Luden  F.  Burpee,  Jud^e. 

Action  by  Thomas  J.  Lee  against  the  Cas- 
ualty Company  of  America.  Judgment  for 
defendant  sutalntng  a  demurrer,  and  plalu- 
tift  appeals.  Error  and  Judgment  set  aside 
and  case  remanded. 

Action  upon  a  policy  of  casualty  Insurance 
to  recover  the  amount  paid  in  settlement  of 
a  claim  for  tnlnry  caused  by  a  casualty  <XfV- 
ered  by  the  policy,  brougbt  to  the  suiterlor 
court  in  Hartford  county  when  a  demnrrep 
to  the  reply  to  one  of  the  paragraphs  of  the 
defendant's  answer  was  sustained  by  tb« 
court)  and  Judgment  rendered  for  the  de- 
fendant. The  plaintiff  appealed,  alleging  er- 
ror in  auatainlug  the  demurrer.  Error  and 
caose  remanded. 

Theodore  G.  Case,  of  Hartford,  for  appel- 
lant. John  T.  Robinson,  of  Hartford,  for 
appellee. 

THAT-EB,  J.  This  is  an  action  upon  a 
jwlicy  of  casualty  insurance.  Paragraph  9 
of  the  complaint  alleges  that  the  plaintiff 
had  complied  with  all  the  terms  of  the  pol- 
icy. This  paragraph  is  denied  In  paragraph 
9  of  the  answer,  In  this,  that  the  policy  con- 
tained a  provision  that  upon  the  occurrence 
of  a  casualty  covered  by  the  policy,  the  plain- 
tiff should  give  immediate  notice  of  the  cas- 
ualty, and  also  of  any  and  all  claims  which 
should  be  made  on  account  of  such  cas- 
ualty, and  if  afterwards   any  suit  should 


be  brought  against  Mm  to  enlorc^  sndt 
claims,  be  should  cause  the  anmrnons,-  pro- 
cess, and  other  papers  relating  to  snob  suit 
to  be  delivered  to  the  company  as  soon  as 
served  npon  him,  and  that  he  had  not  com- 
Idied  with  these  provlsons,  in  that  be  failed 
to  give  the  Inunedlate  notice  required  by 
them,  and  failed  to  torn  over  the  summons, 
process,  and  other  papers  as  required.  The 
reply  denies  this  paragraph  of  the  answer 
exc^t  as  admitted,  and  proceeds  to  allege 
that  4KI  November  8,  1918,  the  plaintiff  gave 
vfrittoi  notice  of  the  accident  to  a  duly  au- 
thorized agrait  of  the  defendant,  who  receiv- 
ed and  accepted  it;  tliat  between  that  date 
and  December  29,  1913,  the  defendant  at- 
tempted to  make  a  settlement  of  the  dalm, 
and  did  other  acts  by  which  the  plaintiff  was 
led  to  believe  that  the  defendant  assumed 
liahllity  for  the  loss  and  damage  whidi  the 
plaintiff  suffered  by.  xeaaon  of  the  casualty ; 
that  on  the  last-named  date  the  defendant 
requested  the  plaintiff  to  furnish  further  in- 
formation as  to  the  accident^  indoding  sign- 
ed statements  of  the  plaintiff  and  all  eyewit- 
nesses of  the  casualty  and  copies  of  all  plead- 
ings in  the  action  then  i)ending  between  him 
and  the  person  injured  in  the  casualty  and 
a  written  report  of  the  physical  condition  of 
the  injured  person;  that  on  the  same  day 
the  defendant  notified  the  plaintiff  in  writ- 
ing that,  by  reason  of  his  failure  to  give  im- 
mediate written  notice  of  the  casnalty,  -  tlie 
defendant  "would  handle  the  case  on  Ms  be- 
half under  reservation  of  rights  tinder  the 
policy" ;  that  on  January  19,  1914,  the  plain- 
tiff forwarded  to  the  defendant  the  Informa- 
tion and  papers  requested;  that  on  Febru- 
ary 16,  1914,  the  defendant  requested  the 
plaintiff  to  deliver  all  papers  in  the  notion 
pending  against  him  to  its  local  attorney, 
which  was  done,  and  that  on  the  19th  of 
March,  1914,  the  defendant  notified  the  plain- 
tiff that  it  had  canceled  the  policy  as  of  the 
date  of  issue,  for  failure  €t  the  plaintiff  to 
pay  the  premium;  and  that  the  defendant 
had  no  further  interest  in  the  matter.  The 
reply  was  demurred  to  upon  the  ground  ttiat 
it  appears  therefr»m  that  the  plaintiff  did 
not  comply  with  the  conditions  of  the  policy 
referred  to  in  paragraph  9  of  the  answer, 
fcnd  because  it  does  not  appear  that  the  de- 
ftndant  waived  its  right  to  rely  upon  the 
breatfh  of  those  conditions,  and  does  not  ap- 
pear that  it  Is  estopped  from  relying  upon 
and  pleading  the  same. 

[1]  The  reply,  while  stating  that  the  plain- 
tiff gave  the  notices  and  performed  the  acts 
required  by  the  paragraphs  of  the  policy 
quoted  in  the  answer,  does  not  allege  that 
these  were  given  and  performed  wltUlu  the 
time  required  and  does  not  deny  the  defend- 
ant's allegation  that  they  were  not  given  and 
performed  at  the  time  required.  A  failure 
to  perform  within  the  time  required  would 
be  a  breach  of  the  condition,  and  prevent  a 
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reooTeiy  upon  tbe  policy,  unless  tbe  dtfend- 
ant  waived  the  breach  or  estx)pped  itself 
from  denying  the  performance  of  the  condi- 
tion. 

[2]  There  Is  nothing  in  the  reply  which 
shows  that  the  plalntifF  was  misled  to  his 
Injury  by  the  acts  and  conduct  set  forth  In 
the  reply;  and  therefore,  as  one  element  of 
an  estoppel  is  lacking,  there  Is  no  sufficient 
allegation  of  an  estoppel.  The  plaintiff  claims 
that  there  is  a  solllcient  allegation  of'  facts 
to  show  a  waiver  by  the  defendant  of  the 
performance  of  the  conditions.  The  policy 
is  not  made  part  of  the  pleadings,  and  there 
is  nothing  before  us  to  Indicate  that  it  con- 
tained any  prorision  that  a  breach  of  the 
conditions  would  work  a  forfeiture  of  the 
policy.  So  far  as  appears  upon  the  plead- 
ings, the  giving  of  the  notices  and  the  per- 
formance of  the  acts  required  by  the  provi- 
sions quoted  In  the  answer  are  merely  condi- 
tions precedent  to  tbe  accrual  of  a  right  of 
action  to  the  plaintlft. 

[3]  The  provisions  of  the  policy  upon  wbidi 
the  defendant  relies  were  made  for  its  own 
benefit,  so  that  it  might  have  Immediate  no- 
tice of  any  casualty  insured  against  and  an 
early  opportunity  to  investigate  the  circum- 
stances attending  it.  The  purpose  of  the  no- 
tice of  an  accident  is  tbe  same  in  casualty 
Insurance  as  the  notice  of  a  loss  by  fire  In 
fire  Insurance  and  of  the  death  of  an  insured 
In  life  insurance.  Being  for  the  benefit  of  the 
Insurer,  it  may  be  waived  by  it  in  the  one 
case  as  well  as  the  others.  It  is  well  settled 
that  the  notice  of  loss  by  fire  and  death  may 
be  waived.  The  same  principle  is  Involved  in 
the  one  case  as  in  tbe  others.  There  may 
be  more  reason  why  an  insurer  would  insist 
upon  the  notice,  and  less  likelihood  that  it 
would  waive  it  In  the  case  of  a  casualty 
than  in  tbe  other  casea  It  is  a  stipulation 
upon  which  it  may  Insist,  but  one  which  it 
may  waive. 

[4,  5]  The  reply  shows  no  express  waiver, 
but  one  may  be  implied.  Such  a  waiver  may 
be  found  as  an  inference  of  fact  from  the 
conduct  of  the  insurer  under  the  circum- 
stances of  the  case.  This  inference  is  to  be 
drawn  by  the  trier  where  there  are  allega- 
tions of  fact  sufficient,  if  proved,  to  warrant 
the  Inference.  It  appears  in  the  present  case 
that  notice  of  the  casualty  was  given  by  the 
plaintiff,  and  that  it  was  received  and  ac- 
cepted by  the  defendant's  agent.  From  the 
pleadings  we  must  assume  it  to  be  admitted 
that  the  notice  was  not  given  immediately 
after  the  casualty  occurred,  as  required  by 
tbe  policy.  Tbe  defendant,  knowing  this,  and 
without  claiming  a  breach  of  tbe  conditions 
of  the  policy,  proceeded  at  once  and  con- 
tinued for  nearly  two  months  to  attempt  to 
make  a  settlement  of  tbe  claim  of  the  injur- 
ed party.  It  then  called  upon  the  plaintiff 
for  further  information  and  proof  as  to  the 
casualty,  and  two  months  later  called  upon 
him  for  the  papers  In  the  case,  which  had 
been    commenced    by    the    injured    person 


against  the  plaintiff,  and  Bhortly  before  tbe 
trial  of  that  case  returned  the  papers  to  bim, 
with  the  information  that  it  took  no  interest 
in  the  case;  that  it  had  canceled  the  policy 
as  of  the  date  of  issue,  and  there  was  no  in- 
surance in  force  at  the  time  of  tbe  casualty. 
The  question  upon  the  reply  demurred  to 
Is,  Did  the  defendant  intend  to  Insist  upon 
the  breach  of  condition,  or  did  it,  knowing 
that  It  bad  the  right  to  insist  upon  tbe 
breach,  volimtarlly  relinquish  that  rigbt? 
From  the  facts  just  stated  there  would  be 
a  very  strong  Inference  that  tbe  defendant 
Intended  to  waive  the  breach  of  tbe  condition 
and  to  indemnify  the  plaintiff  from  any  loss 
or  expense  which  would  result  to  blm  from 
the  casualty  insured  against.  Such  condoct 
upon  the  part  of  the  defendant  would  be  in- 
consistent with  a  claim  that  for  tbe  long 
period  during  which  it  was  "bandllng"  tbe 
claim  it  was  Intending  to  insist  upon  tbe 
breach  of  tbe  condition  which  relieved  It 
from  liability  therefor.  But  it  appears  tbat 
when  the  defendant,  after  two  montbs'  ef- 
fort to  settle  the  claim,  called  upon  tbe 
plaintiff  for  further  information,  it  refexred 
to  tbe  fact  that  the  plaintiff  had  failed  to 
give  tbe  immediate  written  notice  of  tbe 
casualty,  and  that  because  of  that  fact  tbe 
defendant  would  "handle"  the  claim  on  his 
behalf  under  reservation  of  rights  witbont 
waiving  any  of  its  rights  under  tbe  poUcj. 
This  In  terms  refers  only  to  Its  future  hait- 
dllng  of  the  claim.  If  it  had  already  waiv- 
ed its  right  to  rely  upon  the  breach  of  tbe 
condition,  this  was  an  attempt  to  change  its 
position.  But  rights,  once  waived,  cannot  be 
regained  by  revoking  tbe  waiver.  The  fact 
tbat  this  notice  was  given  after  an  atfennpt 
to  settle  the  claim  bad  been  made  was  to  t« 
considered  by  the  jury  in  connectlaa  with 
the  other  evidence,  as  was  also  the  fact  tiiat 
later  the  defendant  notified  the  plaintlir  tbat 
it  bad  canceled  the  policy  as  of  Its  date 
of  issue,  and  that  no  insurance  was  in  force 
at  the  time  of  the  casualty.  Tbe  court  ooold 
not  aay  upon  the  allegations  of  tbe  xmly 
that  there  bad  not  been  an  intentional  re- 
linquishment by  the  defendant  of  its  right 
to  claim  a  breach  of  the  conditions  of  tbe 
policy. 

[S,  7]  The  superior  court  took  tbe  view  tbat 
tbe  breach  of  condition  worked  a  forfdture 
of  the  poUcy,  and  that  after  tbe  forfeiture 
there  could  be  no  waiver,  but  that  if  there 
could  be  a  waiver,  tbe  reply  is  insufficient 
because  it  does  not  show  that  tbe  defendant 
wrongfully  did  anything  for  its  own  advan- 
tage with  the  design  of  Infiuendng,  and 
which  did  Influence,  tbe  plaintiff  to  his  dis- 
advantage. As  already  noticed,  it  does  not 
appear  that  it  was  expressed  in  tbe  policy 
tbat  it  should  be  forfeited  by  a  breach  of  tbe 
conditions.  Courts  are  averse  to  concluding 
that  the  parties  Intended  a  forfeiture  where 
it  is  not  so  expressed  in  the  policy.  There 
are  many  authorities  which  hold  that  it  ts 
essential  to  a  waiver  tbat  the  party  daim- 
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ing  tlie  waiver  shoold  have  been  nilded  to- 
bis  detriment  by  tl>«  insnier'a  condnct.  Xbere 
are  many  others  whicb  liold  that  this  is  not 
eaeentlaL  We  incline  to  the  latter  view.  In 
Hoxie.T.  Home  Insacaace  Co.,  82  CJonn.  21, 
40  (86  Am.  Dec.  24<9  Jndge  Better  d^ned 
waiver  to  be  "the  Intentional  nlinqaisbment 
of  a  known  ligbt"  This  is  the  generally 
accepted  definition  of  the  term.  The  fonnda- 
tlon  of  waiver,  as  thoa  defined,  la-  the  re- 
linqnlshment,  lntenti<Hially,  of  a  known  right 
by  the  poeaessor  of  that  right.  If  the  view 
followed  by  the  sspepior  conrt  were  correct, 
tbe  definition  would  have  to  be  amended  so 
as  to  read: 

"A  waiver  is  the  intentional  relinqntehment  of 
a  known  rigfat  whereby  another  person  is  tn- 
duced  to  act  in  a  manner  detrimental  to  his  in- 
terests." 

This  wonld  add  an  element  to  be  proved  by 
the  person  setting  np  a  waiver  whidi  is  not 
required  under  tbe  ordinary  definition  of 
waiver,  but  which  is  a  necessary  dement  to 
the  establishment  of  an  e8toK*d.  We  think 
this  is  not  essential  to  constitute  a  waiver. 
As  tbe  reply  contained  allegations  suflBcleut 
to  warrant  tbe  finding  of  a  waiver  the  de- 
murrer should  have  been  overruled. 

There  Is  error,  the  Judgment  is  set  aside, 
and  the  case  is  remanded,  for  further  pro- 
ceedings according  to  law.  The  other  Judges 
coacorred. 


BUOBBB  V.  TOWN  OP  PtJTNAM. 

(Supreme  CJourt  of  Errors  of  Connecticut. 
March  15, 1916.) 

1.  Taxation  «3>486— Boabo  of  Rkuet— Rb- 

DUCUle  ASSKSSiaNT— BZAMININO  OWNKB. 

PlaintiS  appealed  from  tbe  assessment  of 
her  property  to  the  board  of  relief  of  the  town 
of  Putnam  under  the  provisions  therefor  of 
Gen.  St.  1902,  i  2348 ;  but,  being  sick  and  un- 
able to  appear  in  person  for  examination,  she 
appeared  by  attorney,  who  requested  the  board 
to  adjourn  to  plaintiff's  house  for  the  purpose 
of  examining  her.  The  board  accepted  the  of- 
fer and  sent  one  of  its  members  to  plaintiff's 
house,  who  took  her  sworn  answers  to  the  ques- 
tions on  a  printed  form  used  by  the  board.  The 
board  after  considering  such  answers  refused 
relief,  and  on  plaintiff's  subsequent  appeal  to  the 
superior  conrt  successfully  contended  that  it 
was  without  power  to  act  on  plaintiff's  assess- 
naent  because  of  her  failure  to  personally  appear 
and  be  sworn  before  them,  because  of  the  pro- 
vision of  such  section  that  tbe  board  "shall  not 
reduce  the  list  of  any  (person)  who  shall  not 
offer  to  be  sworn  before  them  and  answer  all 

Suestions  touching  his  taxable  property."  Ifeld, 
liat  under  the  section  such  appearance  before 
tbe  board  was  not  a  condition  precedent  to  the 
exerdae  of  the  board's  power  to  equalise  assess- 
ments ;  the  purpose  of  the  statute  being  to  en- 
able, but  not  to  require,  the  board  to  examine 
the  taxpayer  touchmg  Us  property. 

[Bid.   Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  866-«67 ;  Dec.  Dig.  «s»486.] 

2.  Taxation  4=>46d— Boabd  or  Rbuki^-Ad- 
jaNiSTBATivs  Function. 

The  board  of  relief  is  not  a  judicial  tribu- 
nal, but  an  administrative  body;    the  assess- 


ment of -property  for  taxation  being  -ait  adruttis- 
trative  proceeding. 

[Bd.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  {{  829,  830;  Dec  Dig.  <8=»466.] 

3.  Taxation  «s»480— Boabd  ov  Rkubi^Ad- 
jouBNMBNr— Duty. 

The  board  of  relief  can  l^ally  refuse  to 
adjourn  to  the  residence  of  a  taxpayer  for  the 
purpose  of  an  examination  touching  taxable 
property,  where  the  taxpayer  is  sick  and  unable 
to  personally  appear  before  the  board. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §(  866-867 ;  Dec.  Dig.  «=486.] 

4.  Taxation  €s9486  —  Affeabanoe  Befobk 

BOABD  or  RBUXF— COIIFUANCS  WITH  StAT- 

vm. 

Where  plaintiff  taxpayer,  desiring  to  apjteal 
to  the  board  of  relief  from  her  assessment,  was 
siek  and  maUe  to  appear  before  the  board  of 
relief  for  examination  regarding  her  property 
under  the  provision  therefor  of  Gen.  St  1902, 
{  2348,  her  offer  to  be  sworn  and  answer  ques- 
tions if  the  board  would  adjourn  to  her  house 
for  that  purpose,  whicb  conditional  offer  the 
board  accepted,  constituted  a  compliance  on 
her  part  with  such  section  entitling  her  to  a 
consideration  of  her  appeal  by  the  board. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i§  866-667 ;   Dee.  Dig.  <S=yi8U 

6.  Taxation  «s»49S(1)— Affeait-Statute. 

An  iqtpeal  to  the  superior  court  from  the 
board  of  relief  under  the  provision  therefor  of 
Gen.  St.  1902,  t  2354,  is  a  proceeding  to  call 
into  action  the  Judicial  power  to  correct  griev- 
ances suffered  at  the  hands  of  the  admmistra- 
tive  boards  charged  with  the  assessment  of  pr<^ 
erty  for  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  876 ;   Dea  Dig.  «=o493a).] 

6.  Taxation  €=>493(7)  —  Afpkal  —  Affuoa- 
.  TION— Sufficiency. 

Where,  on  appeal  to  the  superior  court  from 
the  action  of  the  taxation  board  of  relief,  the 
application  alleged  that  the  board  delegated  one 
of  its  members  to  go  to  plaintiff's  house  and  take 
her  answers  to  questions  touching  her  property, 
at  a  time  when  she  was  sick  and  unable  to  ap- 
pear before  the  board,  it  was  not  defective  for 
lolling  to  allege  that  such  action  was  official  and 
done  by  proper  vote  of  the  board. 

[Ed.  Note.— -For  other  cases,  see  Taxati(», 
Cent  Dig.  i  881;   Dec.  Dig.  «s>493(7).l 

7.  Taxation  4s>480— Boabo  or  Rxuxr— Del- 

EOATION  OF  POWBB. 

Where  the  taxation  board  of  relief,  upon  a 
sick  taxpayer's  request,  delegated  one  of  its 
members  to  go  to  her  house  and  take  her  sworn 
answers  to  a  set  of  written  questions  touching 
her  property  prepared  by  the  board,  and  there- 
after to  return  her  answers  to  the  board  for  its 
consideration,  such  action  was  not  a  delegation 
of  its  powers  by  the  board. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  853;  Dec.  IMg.  «s>480.] 

Wheeler,  J.,  diasenting  in  part 

Appeal'  from  Superior  C!ourt,  Windham 
County;   Gardiner  Greene,  Judge. 

Appeal  by  Ellen  M.  Bugbee  to  tbe  superior 
court  from  the  refusal  of  tbe  Board  of  Re- 
lief of  tbe  Town  of  Putnam  to  lower  her  tax 
assessment  From  a  Judgment  sustelning  a 
demurrer  to  ber  reply,  she  appeals.  Error. 
On  applicant's  appeal  to  the  Board,  the 
Board  considered  the  matter  on  the  merits, 
but  on  appeal  to  tbe  superior  court,  raised 
the  question  that,  in  the  absence  of  a  i>ersoa- 
al  appearance  by  applicant  before  the  Board 
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at  Ita  regalar  meeting,  the  fioart  was  with- 
out power  to  consider  her  appeal,  oa  wjaldi 
ground  the  demurrer  was  sustained. 

Application  In  the  natore  of  an  aiq>eal 
from  the  board  of  relief  of  the  town  of  Pot- 
nam,  brought  to  the  superior  court  In  Wind- 
ham county,  where  a  demurrer  to  the  reply 
to  one  paragraph  of  the  answer  was  sustain- 
ed by  the  court,  Greene,  J.,  and  Judgment 
rendered  for  the  respondent  The  applicant 
appealed  to  this  court,  assigning  as  error  this 
action  of  the  court  Error,  and  the  case  re- 
manded for  further  proceedings  according  to 
law. 

John  F.  Carpenter,  of  Putnam,  for  appel- 
lant Charles  B.  Searls  and  Charles  L.  Tor- 
rey,  both  of  Putnam,  for  appellee. 

THAYEK,  J.  The  plaintiff  Is  the  owner  of 
certain  real  estate  In  the  town  of  Putnam 
which  the  assessors  assessed  and  placed  in 
her  list  at  $39,150.  She  alleges  in  her  appli- 
cation that  this  amount  is  in  excess  of  the 
fair  market  value  of  the  property  and  grea^ 
ly  in  excess  of  the  amount  for  which  it 
should  have  been  assessed  i^der  the  rule  of 
assessment  adopted  and  used  by  the  board 
of  assessors  In  assessing  property  generally 
In  the  town,  namely,  three-fourths  of  its  mar- 
Icet  value.  In  paragraph  7,  It  is  alleged  that 
she  appealed  to  the  fm&ti  of  relief  and  offer- 
ed to  be  sworn  before  them  and  to  answer 
all  questions  touching  her  tazaUe  property, 
and  that  this  twerd  refused  to  give  her  any 
relief.  The  application  thus  shows  an  over- 
assessment  of  her  property  under  the  rule  of 
assessment  flxed  by  statute  and  a  dispropor- 
tionate assessment  under  the  rule  alleged  to 
have  been  adopted  by  the  assessors.  In  ei- 
ther case,  she  was  aggrieved  by  the  action 
of  the  assessors,  and,  If  the  facts  alleged  in 
paragraph  7  are  true,  she  was  aggrieved  by 
the  action  of  the  board  of  relief  in  falling  to 
reduce  her  assessment.  The  pleadings  are 
peculiar,  paragraph  4  of  the  answer  denying, 
except  as  admitted,  paragraph  7  of  the  ap- 
plication, and  the  reply  denying  paragraph  4 
of  the  answer  except  as  admitted  in  the  re- 
ply. We  suppose  that  the  reply  states  what 
In  fact  was  done  by  the  board  of  relief  and 
the  plaintiff  after  the  appeal  from  the  as- 
sessors to  that  board  was  taken.  The  superi- 
or court  and  the  counsel  seem  to  have  treat- 
ed the  facts  stated  in  the  reply  as  substituted 
for  paragraph  7  of  the  complaint  and  the  de- 
murrer to  the  reply  as  a  demurrer  to  the 
complaint  after  the  substitution.  The  reply. 
In  substance,  alleges  that  being  ill  and  un- 
able to  attend  personally  the  meetings  of  the 
board  of  relief,  she  was  represented  before 
them  by  her  agent  and  her  attorney,  the  for- 
mer of  whom  offered  to  be  sworn  before  them 
and  answer  all  que.stlons  touching  her  tax- 
able property,  and  that  her  agent  and  attor- 
ney requested  the  board  to  adjourn  to  the 
plaLntlfTs  home  that  she  might  in  person  ap- 
pear before  the  board  and  offer  to  be  sworn. 


etc.,  anA  that  the  bdaM  of  T^ief,  wbo  had 
adopted  a  flxed  form  of  questions  to  be  sub- 
mitted to  persons  who  claimed  a  reduction 
of  their  assessment  then  informed  the  plain- 
tiff's agent  and  attorney  that  all  that  the 
board  required  was  that  the  'plaintiff  ^ould 
sign  and  swear  to  the  usual  statement  upon 
the  form  above  mentioned,  and  delegated 
Mr.  Seward,  one  of  the  board  of  relief,  to 
take  her  answers  to  the  questions  so  required 
to  be  answered  and  agreed  that  they  would 
consider  this  as  an  adjournment  of  the  board 
to  the  plaintiff's  residence.  Mr.  Sewanl 
thereupon  repaired  to  tlie  plaintiff's  house, 
and  she  there  offered  to  be  sworn  and  answer 
aU  questions  tonehlng  her  taxable  property, 
and  was  sworn  and  did  answer  such  qnes- 
tlons;  the  answers  being  inserted  in  the 
blank  provided  by  the  board  and  subscribed 
and  sworn  to,  which  statement  was  duly  filed 
by  Mr.  Seward  with  the  board  and  was  con- 
sidered by  them.  The  substantial  question 
raised  by  the  demurrer  is  whether,  upon 
these  facts,  the  plaintiff  was  aggrieved  by 
the  refoaal  of  the  board  of  relief  to  reduce 
her  list. 

[1-8]  Section  2848  of  the  General  StatoteSr 
after  providing  in  what  manner  the  board  of 
relief  may  reduce  the  list  of  a  taxpayer,  pro- 
vides that  they  "Shall  not  reduce  the  list  of 
any  resident  of  this  state  who  shall  not  offer 
to  be  sworn  before  them  and  answer  all 
questions  touching  his  taxable  property." 
The  claim  of  the  defendant  sustained  by  the 
superior  court  was  that  under  this  statute 
It  was  necessary  for  the  plaintiff  to  make  a 
bona  fide- offer  of  ai  personal  appearance  be- 
fore the  board  of  relief  for  an  examination 
at  the  place  and  time  of  meeting  of  the 
board,  and  that,  as  this  was  not  done  by  her, 
the  board  could  not  consider  whether  her  list 
should  be  reduced.  We  think  that  this  is  a 
too  narrow  construction  to  be  placed  upon 
the  statute.  The  statute  clearly  places  It 
within  the  power  of  the  board  to  require  the 
presence  of  an  appealing  taxpayer  before 
them  at  the  time  and  place  of  their  meeting. 
In  the  absence  of  an  arrangement  to  the  con- 
trary, he  must  offer  to  be  sworn  before  them 
at  the  time  of  tlieir  original  meeting  or  an 
adjournment  thereof.  It  cannot  have  been 
the  purpose  to  permit  the  taxpayer  to  fix  the 
time  and  place  of  his  being  sworn  and  ex- 
amined. But  there  le  nothing  In  the  stat- 
ute to  prevent  the  board  from  adjoumlug 
temporarily  to  the  residence  of  a  taxpayer 
who  Is  too  111  to  appear  before  them  at  thetr 
regular  place  of  meeting  and  there  question 
him  touching  his  taxable  property.  When 
such  taxpayer  resides  near  by  the  place  ot 
meeting  of  the  board  and  such  an  adjourn- 
ment can  be  made  without  inconvenience,  it 
would  seem  quite  proper  that  for  the  promo- 
tion of  Justice  such  an  adjournment  should 
be  made.  The  purpose  of  the  statute  Is  to 
enable  the  board  of  relief  to  examine  the  tax- 
payer if  they  see  fit,  not  only  touching  the 
item  of  property  which  be  dalms  to  have 
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lieen  ovenssesi^ea  !rat  as  to  ott»v  propertj^ 
which  he  may  possess  and  which  has  not 
been  listed  or  assessed  by  the  assessors.  Tbe 
Etatnte  does  not  say  that  the'  board  shall 
make  sadi  an  examination,  and  In  most  cases 
It  mlgfht  not  be  necessary  or  desAi-able  to  do 
so.  If  the  board  Is  satisfied  that  the  appel- 
lant has  listed  all  hlfl  taxable  property,  only 
the  question  of  valnation  Is  to  be  considered 
by  theih.  The  assessors  and  the  board  of  re- 
lief are  likely  to  hare  different  opinions 
than  the  owner  as  to  the  market  value  of 
his  property  for  taxation.  His  sworn  state- 
ment of  his  opinion  as  to  such  value  would 
not  be  of  great  weight  with  the  board  In 
such  case.  The  assessment  of  property  for 
taxation  Is  an  administrative  proceeding. 
Ives  T.  Goshen,  65  Conn.  456,  4S9,  32  AtL  032. 
The  board  of  relief  Is  an  administrative 
board,  not  a  Judicial  tribunal.  In  perform- 
ing its  dntles  in  valuing  property  and  In  cor- 
recting and  equalizing  assessments,  It  acts 
largely  upon  the  knowledge  of  Its  mMnbers 
as  to  valuations  and  as  to  the  taxable  prop- 
erty of  the  taxpayers.  The  statute  In  ques- 
tion gives  tbem  the  power  of  examining  a 
taxpayer  who  complains  of  his  assessment, 
not  only  as  to  the  property  which  has  been 
asses.<;ed,'  but  also  as  to  any  other  property 
which  he  possesses  which  should  be  assessed. 
We  think  that  the  only  purpose  Of  the  lan- 
guage now  In  question  was  to  enable  the 
board  to  make  fun  Inquiry,  If  they  see  fit,  as 
to  the  appealing  resldeht  taxpayer's  taxable 
property,  and  this  It  effectually  does.  If 
they  see  fit,  they  may  temporarily  adjourn 
for  the  puripose  of  examining  such  a  taxpay- 
er who  Is  too  111  to  appear  before  them,  Just 
as  they  may  adjourn  for  the  purpose  of  in- 
specting property  as  .to  the  value  of  which 
their  members  are  not  familiar. 

[4]  In  the  present  case.  It  appears  titat  tlie 
plaintiff  was  too  ill  to  appear  in  person  be- 
fore the  board  at  their  usnal  plaoe  of  meet- 
lug,  but  that  she  appeared  by  attorney  a&d 
proffered  her  appeal,  as  she  might  do  under 
section  2332,  General.  Statutes,  and  through 
her  attorney  requested  the  board  to  adjourn 
to  her  hOme  so  that  she  might  appear  before 
them  and  be  sworn  and  answer  such  ques- 
tkms  BB  should  be  pnt  to  her  touching  her 
property.  The  trial  Judge  properly  held  this 
to  be  a  conditional  offer  to  be  sworn  and  ex- 
amined before  them.  The  board  would  have 
violated  no  statutory  dvty  by  refusing  to  ad- 
journ to  the  plalntlff^»  residence.  But  they 
did  not  refuse  and  inade  no  objection  to  the 
offer  <m  account  of  the  condition.  What  they 
did  was  in  ettect  an  acceptance  of  it  They 
suggested  another  course  which  they  agreed 
should  be  treated  by  them  as  such  an  adr 
Journment,  and  submitted  upon  a  printed 
form  which  tbey  had  prepared  certain  ques- 
tions, answers  to  whteh  they  said  was  all 
that  was  required  by  them.  Ttxese  were  to 
be  answered  and  sworn  to  before  one  of  the 
mMnbers  of  the  board  designated  by  them, 
and  this  was  done  by  the  plalnttff.    It  is 


clear  from  the  record  that  tlie  offer  was 
made  by  the  plaintiff  In  good  faith  and  ac- 
cepted In  good  faith  by  the  board  of  relief, 
and  the  suggesdons  of  both  parties  carried 
out  In  good  faith,  and  the  answers  given  by 
the  plaintiff  duly  considered  by  the  board 
before  reaching  its  conclusions. '  As  the  board 
might  properly  adjourn  to  the  plaintiff's 
house  for  the  purpose  mentioned  in  her  re- 
quest, their  acceptance  of  her  request  that 
they  should  do  so  was  an  acceptance  of  her 
conditional  offer  to  be  srwom  before  them.  If 
for  their  own  wmvenletice  th^  sent  one  of 
their  number  to  administer  the  oath  and  ask 
the  questions  which  the  Iward  prepared  for 
the  purpose,  instead  of  going  thems^ves,  she 
ought  not  for  that  reason  to  be  deprived  of 
her  right  of  appeal.  She  complied  with  the 
statute  when  she  in  good  faith  offered  to  be 
sworn  before  them  at  her  house,  and  they 
had  accepted  her  offer;  provided,  of  course, 
that  she  afterwards  did  all  that  they  requir- 
ed her  to  do.  As  she  did  this,  the  board  of 
relief  might  lawfully  have  reduced  her  list 
had  tbey  been  satisfi'!d  that  she  was  ag- 
grieved by  the  doings  of  the  assessors.  They 
apparently  acted  in  entire  good  faith  upon 
this  view  of  the  matter,  and  they  did  not 
dtoinlss  her  appeal  upon  the  ground  that  she 
had  not  offered  to  be  sworn  before  them,  but 
considered  t;he  sworn  answers  which  she  had 
given  and  refused  the  relief  which  she  ask- 
ed for  upon  otbex;  gronndSr 

[6]  But  liad.the^  upon  the  facts  shown' la 
tiie  pleadings  dismissed  her  appeal  without 
a  reduction  of  her'  assessment'  upon  the 
ground  that  she  had  not  offered  to  be  sworn 
before  tbem,  such  conduct  upon  their  part 
would  hav^  been  wrongful  and  a  grievance 
warranting  this  appeaL  Having  told  her 
through  her  attorney  that  the  course  after- 
wards pursued  would  be  treated  as  equiva- 
lent to  an  appearance  before  the  fuU  board 
at  an  adjourned  meettng,  she  might  safely 
rely  upon  its  being  so  treated.  To  treat  it 
otherwise  without  notice  to  her  would  be  to 
deprive  her  of  a  right  which  the  statute  gave 
her.  This  appeal  is  taken  under  General 
Statutes,  I  2354,  and  Is  a  proceeding  to  call 
into  actioa  the  Judicial  power  to  correct 
grievances  suffered  at  the  hands  of  the  ad- 
ministrative boards  which  are  Charged  with 
the  assessm^it  of  prtverty  for  taxation, 
Ives  V.  Goshen,  66  Conn.  459,  32  AU.  932. 
Upon  tbe  facts  seated  in  tbe  pleadings,  the 
town  of,  Putnan^  is  not  permitted  to  say 
Ijiat,  because  of  her.  failure  to  appear  before 
the  full  board,  they. could  not  reduce  her  list 

[8,  n  Two  grounds  of  demurrer  no^  much 
pressed  in  tbe  defendant's  brl^  ace:  That 
It  does  not  appear  that  the  action  of  the 
board  In  assenting  to  the  plaintiff's  offer  and 
in  delegating  Seward  to  go  to  the  plaintiff's 
house  and  administer  the  oath  and  ask  the 
<}uestIons  proposed  was  ofllclal  and  done  by 
proper  vote  of  the  board ;  also, '  that  tbe 
board  could  not  legally  delegate  their  powr 
ers  to  one  of  their  number.    Having  Alleged 
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Ouit  the  board  did  those  thinge,  the  plaintiff 
conld  show  by  evidence,  If  proof  were  nece»- 
sary,  that  the  board  acted  "officially"  and 
"by  proper  vote  of  the  board."  It- does  not 
appear  that  any  powers  of  the  board  were 
delegated  to  Seward.  He  was  designated  as 
the  member  to  ask  the  prepared  questions 
and  to  take  the  oath  of  the  plaintiff  to  the 
answers  tliereto  and  report  the  same  to  the 
board  for  their  action  thereon.  Had  the 
plaintiff  appeared  before  the  full  board,  this 
amst  bare  been  done  by  some  one  of  the 
board  or  by  a  magistrate  designated  to  ad- 
minister the  oath.    There  was  error. 

The  Judgment  is  set  aside,  and  the  case 
remanded  for  further  proceedings  according 
to  law.  In  this  opinion  PRBNTICC,  G.  3., 
and  RORABACK  and  BEACH,  JJ.,  con- 
curred. 

WHEEIyBR,  J.  I  concur  in  the  result  for 
Uie  reason  stated  In  the  opinion  that: 

"Upon  the  facta  stated  in  the  pleadings,  the 
town  of  Putnam  ia  not  permitted  to  say  that, 
because  of  her  (plaintiff)  failure  to  appear  before 
the  full  board,  they  could  not  reduce  her  list." 

Our  power  on  this  appeal  is  "to  grant  such 
relief  as  shall  to  Justice  and  equity  ap- 
pertain." General  Statutes,  S  2357;  Ives  t. 
Goshen,  65  Conn.  459, -32  Atl.  932.  The  al- 
lowance of  the  appeal,  under  the  drcnm- 
stances  set  forth  In  the  record,  would  be 
equitable. 

I  concur  with  considerable  hesitation  In 
the  view  that  the  board  of  relief  may  ad- 
journ to  a  time  and  place  other  than  the 
meeting  place  and  time  designated  In  ac- 
cordance with  the  statute  for  the  purpose  of 
examining  a  resident  taxpayer  too  ill  to  ap- 
pear before  them  at  the  designated  place  and 
time.  Section  2348  provides  that  a  resident 
claiming  to  be  aggrieved  by  the  board  of  as- 
sessors may  appeal  to  the  board  of  relief 
for  a  reduction  in  his  tax  list,  but  said  board 
"shall  not  reduce  the  list  of  any  resident  of 
this  state  who  shall  not  offer  to  be  sworn 
before  them  and  answer  all  questions  touch- 
ing his  taxable  property."  The  purpose  of 
the  statute  is  that,  before  the  relief  shall  be 
granted,  the  resident  taxpayer  shall  appear 
in  person  before  the  board  and  under  oath 
lay  b^ore  it  his  case,  that  the  board  shall 
as  a  body  have  the  opportunity  to  see  and 
examine  him,  ask  such  questions  as  they  may 
desire  concerning  his  property  and  its  value, 
and  such  questions  as  may  be  suggested  by 
the  applicant's  statement,  and  also  to  hear 
as  a  board  any  person  interested  in  <9posi- 
tlon  and  as  a  board  to  consider  the  testimony 
taken  in  the  light  of  the  conduct  of  the  ap- 
plicant and  the  other  witnesses  and  to  decide 
as  a  board  upon  the  evidence  so  taken. 

The  opinion  of  the  court  holds  that  the 
board  may  designate  one  of  Its  members  to 
go  to  the  home  of  the  applicant,  there  admin- 
ister to  her  the  oath  and  ask  her  the  ques- 
tions' previously  adopted  by  the  board,  take 


down  her  answers,  and  retam  questioBS  and 
answers  to  the  board,  who  may  thereafter 
consider  and  act  upon  them.  The  o^rinion 
states  that  "It  does  not  appear  that  any  of 
the  powers  of  the  board  were  delegated  to 
Seward."  If  the  applicant  must  be  sworn 
before  the  board,  and  her  testimony  and  that 
of  the  other  witnesses  be  taken  before  the 
board,  then  the  designation  of  one  member 
of  the  board  to  perform  these  acts  was  a  dele- 
gation of  the  functions  vested  by  law  in  the 
board. 

I  agree  with  the  counsel  for  the  defend- 
ant town  that  no  delegation  of  authority 
upon  the  part  of  the  board  of  the  functions 
vested  by  law  in  it,  whether  formally  or  In- 
formally given,  can  have  any  legal  force  or 
effect.  The  power  committed  to  this  board 
to  examine  the  applicant  and  pass  upon  her 
testimony  Involved  an  exercise  of  judgment 
and  discretion,  and  powers  such  as  these 
could  not  be  delegated  to  an  agent  to  per- 
form in  whole  or  in  part,  whether  the  agent 
be  one  of  the  members  of  the  board  or  an 
outsider.  Dillon  on  Mun.  Corp.  (5th  Ed.)  { 
244;  Attorney  General  v.  LoweU,  67  N.  H. 
198,  38  AU.  270 ;  State  v.  Glavin,  67  Conn. 
29,  34,  34  Atl.  708. 

In  so  far  as  the  opinion  supports  a  delega- 
tion of  the  authority  of  the  board  of  relief 
to  a  single  member  of  the  board  to  examine 
a  resident  applicant  under  oath  apart  from 
the  other  members  of  the  board,  I  think  it  in 
conflict  with  a  settled  principle  of  municipal 
law,  and  do  not  concur  with  this  holding. 


McMAHON  V.  PLUMB. 

(Supreme  0>urt  of  Errors  of  Connecticut. 
March  15,  1016.) 

1.  Pleading   -  «ss>236(4)— Amkndments— Tna 
ot  Afpuoation. 

Where  more  than  two  weeks  after  6nal  ar- 
gument plaintiff  moved  to  amend  his  complaint, 
the  trial  court  might  in  its  discretion  refuse  the 
amendment. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  601 ;   Dec  Dig.  <S=236(4).] 

2.  Sfkcifio  Pkbfoeuanox  ^3l28(l)— Aotions 
— Claims  roB  Dauagks. 

The  facts  upon  which  both  equitable  and 
specific  relief  are  claimed  may  be  presented  in 
one  count  under  Gen.  St.  1902,  i  613;  and, 
where  a  plaintiff  falls  to  make  out  a  proper 
case  for  specific  performance,  he  is  entitled  to 
have  the  question  of  damages  for  breach  of  con- 
tract disposed  of. 

[Ed.  Note.—For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  M  412-414.  417;  Dec. 
Dig.  «=»12S(1).] 

8.  SPEomo  Pebfobmawob  «s»29(2)— Descsip- 

MON— StTFFIOIBNOT. 

Where  defendant,  who  owned  a  number  ot 
lots  in  the  vicinity,  agreed  to  convey  plaintiJl 
lot  I  on  a  map  filed  at  the  town  clerk  s  office, 
the  description,  in  the  absence  of  such  map,  was 
not  snfficiently  definite  to  warrant  specific  per< 
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farmanee:  for,  as  defendant  owned  more  than 
one  lot,  the  description  could  not  be  made  defi- 
nite by  proof  of  the  snirounding  clrcumBtances. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Crait  Dijr.  8§  71-73,  75-82 ;  Dec.  Dig. 
«=»2S(2).] 

i.  VJOTDOB  and  PCBCmASEB  «S»22— CONTEACra 

— StjmciBiraT. 
'  Where  a  written  contract  fop  the  sale  of 
land  did  not  describe  the  premises  so  that  they 
could  be  identified,  the  purchaser  who  is  not  en- 
titled to  specific  performance  cannot  recover  for 
the  vendor's  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  27 ;    Dec.  Dig.  «=>22.] 

6.  VeNDOB  AKD  PCBCHASBa  «=s»334(l)  —  OoN- 
8IDEBATI0N— RECOVKBT. 

Where  a  contract  for  the  sale  of  land  did 
not  describe  the  premises  so  that  they  could  bfe 
identified,  the  purchaser  who  had  in  good  fHith 
paid  purchase  money  may,  the  vendor  recusing 
to  convey,  recover  his  payments  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  dS9,  062,  964;  Dea 
Dig.  «=»334(1).] 

Beach,  J.,  dissenting. 

Appeal  from  District  Court  of  Waterbnry; 
Francis  T.  Reeves,  Judge. 

Action  by  Thomas  J.  McMahon  against 
Burton  H.  Plumb.  Trom  a  Judgment  for  de- 
f endant,  plaintiff  appeals.   No  error. 

This  action,  claiming  the  sjMclflc  perform- 
ance of  an  agreement  and  damages,  was  be- 
fore this  court  at  the  June  term,  1914.  88 
Conn.  647,  92  Atl.  118.  The  complaint  alleg- 
ed that  on  October  18,  1910,  the  plaintiff  and 
defendant  entered  Into  a  written  contract 
(Ushlblt  A)  for  the  purchase  and  sale  of  a 
lot  of  land  described  therein  as  "lot  No.  1  on 
map  of  lots  at  Walnut  Beach  and  filed  at  the 
town  clerk's  office  atllUford,  Conn.,  to  whidi 
reference  may  be  had  for  a  more  particular 
description  of  said  lot" ;  that  this  lot  had  a 
frontage  of  100  feet  on  Mllford  Point  Road 
and  90  feet  on  Beach  avenue,  Its  opposite 
sides  being  equal  and  parallel;  that  the 
plaintlft  had  carried  out  th6  terms  of  the 
contract,  and  the  defendant  had  not  executed 
the  deed  of  this  lot  as  agreed.  The  complaint 
claimed  a  decree  for  a  spedflc  performance 
of  the  contract,  and  also  $500  damages,  for 
a  breach  of  contract  The  defendant's  an- 
swer admitted  the  execution  of  the  contracti 
denied  that  the  lot  was  as  described  In  the 
caiutAeiixt,  and  averred  that  the  plaintiff  bad 
performeA  his  part  of  the  contract,  and 
denied  that  the  defendant  had  not  executed 
the  conveyance  as  agreed.  In  a  special  de- 
fense, the  defendant  pleaded  that  the  lot  de- 
scribed In  the  contract  (Exhibit  A)  had  a 
frontage  of  100  feet  on  Milford  Point  Road 
and  50  feet  on  Beach  avenue ;  that  the  plain- 
tiff had  paid  the  consideration  of  the  god< 
tract,  but  had  refused  to  accept  a  deed  of  the 
same  which  the  defendant  tendered  him  and 
was  ready  to  deliver  to  him.  The  plaintiff  re- 
plied, admitting  the  tender  and  his  refusal 
to  accept  the  deed,  and  denied  the  other  alle- 
gations of  the  special  defense. 


Upon  the  fbrmer  trial,  the  plaintiff  tried 
his  case  upon  the  theory  and  claim  that  he 
was  entitled  to  a  spedflc  performance  of  the 
contract.  The  trial  court  sustained  this 
claim  and  rendered  a  judgment  to  this  effect 
This  court  held  that  such  a  judgment  was 
unwarranted,  because  as  a  matter  of  fact  It 
appeared  from  the  record  that  no  such  map, 
which  was  described  In  the  written  agree- 
ment, had  ever  been  in  existence,  and  that 
it  also  appeared  that  the  defendant  owned 
several  other  lota  at  this  point  upon  Walnut 
Beach.  In  the  present  case,  the  plaintiff 
abandoned  his  claim  for  a  specific  perform- 
ance, and  upon  the  same  complaint  tried  his 
case  upon  a  claim  for  damages.  The  court 
below  overruled  this  claim  and  rendered  Judg- 
ment for  the  defendant 

Edward  J.  Finn,  Jr.,  of  Waterbury,  for 
appellant  James  A.  Peasley  and  Clayton  L. 
Eleln,  both  of  Waterbury,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  In  his  reasons  of  appeal  the 
plaintiff  contends  that  the  court  erred  In  re- 
fusing him  permission  to  amend  his'  com- 
plaint The  record  discloses  that  the  propos- 
ed amendment  was  not  offered  until  more 
than  two  weeks  after  the  final  argument  had 
been  made  before  the  trial  Judge.  Under 
such  circumstances,  •  the  allowance  of  'the 
amendment  was  a  matter  for  the  discretion 
of  the  court  below.  Wildman  v,  Wlldman, 
70  Conn.  700,  41  Atl.  1 ;  Kelly,  AdmT,  T.  New 
Haven  Steamboat  Co.,  75  Conn.  42,  52  Atl. 
261.  We  might  also  add  that  ttie  result 
would  not  have  been  different  If  the  proposed 
amendment  had  been  allowed. 

The  only  question  of  law  properly  raised  by 
the  reasons  of  appeal  Is  whether  or  not  the 
plaintiff,  upon  the  facts  found,  was  entitled 
to  a  Judgment  under  the  pleadings.  The 
finding  shows  that  before  the  execution  of 
Exhibit  A,  the  plaintiff  and  defendant  were 
upon  the  premises  described  In  the  plaintlfTs 
complaint  when  the  defendant  pointed  out 
the  lot  as  described  In  the  complaint  as  hav- 
ing a  frontage  of  90  feet  on  Beach  avenue, 
and  a  depth  of  100  feet  on  Milford  Point 
Road.  The  defendant  at  the  same  time  also 
pointed  out  certain  trees  growing  upon  this 
lot,  and  stated  that  the  price  was  $225,  pay- 
able in  installments.  Subsequently,  on  the 
18th  day  of  October,  1910,  the  parties  entered 
Into  a  written  agreement  (Exhibit  A),  which 
provided  for  the  purchase  by  the  plaintiff, 
and  sale  by  the  defendant,  of  a  piece  of  land 
described  as  follows,  to  wit: 

"Lot  No.  1  on  map  of  lots  at  Walnut  Bfa(3i, 
and  filed  at  the  town  clerk's  office  at  Milford, 
Conn.,  to  which  reference  may  be  had." 

No  map  describing  the  defendant's  property 
has  ever  been  filed  In  the  town  clerk's  office 
at  Milford,  answering  the  description  of  the 
map  mentioned  In  Exhibit  A.  No  map  or 
plan  of  the  defendant's  property  has  erer 
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been  made  except  a  rongta  sketeb,  wbich  tbe 
defendant  himself  prepared,  and  in  wblch 
lot  No.  1  Is  described  as  being  30  feet  on 
B«acb  aveane  and  100  feet  on  Mllford  Point 
Road.  Tbe  finding  does  not  sbow  tbat  the 
plaintiff  ever  saw  or  knew  of  tbe  existence 
of  tbe  map  last  described,  or  tbat  It  was 
«ver  In  the  town  clerk's  office  In  Mllford. 

In  the  spring  of  1912,  while  tbe  plaintiff 
was  still  paying  Installments  to  tbe  defend- 
ant, under  the  terms  of  Exhibit  A,  the  'de- 
fendant caused  trees  and  brush  standing 
upon  this  land  with  a  90-foot  front  to  be 
cut  down  and  removed.  Tbe  plaintiff  made 
demand  on  the  defendant  for  compensation 
for  the  cutUng  of  these  trees,  and  the  de- 
-fendant  compromised  the  plalntlfTs  claim  by 
crediting  him  upon  the  plaintiff's  account  by 
■hie  agreement  in  (Exhibit  A)  the  sum  of  $33. 
When  the  plalntifT  had  fully  paid  for  tbe  lot, 
under  the  terms  of  EJxhlbit  A,  he  demanded 
a  deed  for  the  same,  and  the  defendant  ten- 
4ered  him  a  deed  for  a  lot  with  30  feet  on 
.Bea<ai  avenue  which  the  plalntifT  refused  to 
accept.  The  land  claimed  to  be  affected  by 
the  written  agreement  (Exhibit  A)  was  not 
the  only  land  owned  by  tbe  defendant  at 
this  place  on  Beach  avenue,  when  tbe  writ- 
ten, agreement  was  made. 

[3,  4]  The  agreement  (Exhibit  A)  referred 
to  lot  No.  1  on  map  of  lots,  filed  in  the  town 
clerk's  office  In  Mllford.  In  the  absence  of 
sncb  a  map,  the  quantity  of  land  sold  could 
not  be  ascertained.  Tbe  description  might 
have  been  made  certain  had  tbe  plaintiff  been 
able  to  prove  tbat  the  defendant  bad  but 
one  lot  of  land  at  this  place  when  tbe  agree- 
ment was  executed.  McMahon  v.  Plumb,  88 
X3onn.  547,  92  AtL  113.  Tbe  plaintiff,  in  bis 
alleged  claim  for  damages  for  a  breach  of 
<-ontract  Is  met  in  the  present  case  with  the 
same  objection,  which  confronted  him  upon 
the  former  trial,  namely,  that  the  descrip> 
tlon  of  the  land  in  tbe  written  agreement  was 
not  certain,  and  was  not  capable  of  being 
rendered  certain. 

[B]  Before  leaving  the  discussion  of  the 
case,  it  is  proper  to  note  that  the  defendant's 
special  defense  Is  also  based  upon  this  same 
written  agreement  (Exhibit  A).  This  de- 
fense Is  open  to  the  same  objection  th^t  we 
find  exists  la  the  plaintiff's  alleged  cause  of 
action. 

[2]  This  disposes  of  the  plaintiff's  claim 
for  a  specific  performance  of  tbe  contract; 
but  there  remains  for  .consideration  bis  claim 
for  damages,  which.  If  properly  alleged,  he 
was  entitled  to  have  determined  by  the  trial 
court.  General  Statutes,  $  613.  The  com- 
plaifat  contained  but  one  count,  but  the 
grounds  for  both  equitable  and  legal  relief 
may  properly  be  stated  in  a  single  count. 
Trowbridge  v.  True,  52  Conn.  lOQ,  197,  52 
Am.  Bep.  579.  If  tbe  plaintiff's  cause  of  ac- 
tion is  based  upon  a  claim  for  damages,  upon 
tbe  theory  that  under  a  contract,  which  was 


not  enforceable,  h^  has  bonestly  and  In  good 
faith  paid  money  for  land  which  he  cannot 
obtain,  and  the  defendant  refuses  to  repay 
this  money,  he  should  have  alleged  facts  tbat 
would  state  such  a  case.  This,  he  failed  to 
do.  See  Watnright  v.  Talcott,  60  Conn.  49, 
52,  22  Atl.  484 ;  Gllson  v.  Boston  Realty  Co., 
82  Conn.  383,  73  AU.  765. 

There  Is  no  error.  In  this  opinion  the  oth- 
er Judges  ooncurred,  except  BE>ACH,  J.,  who 
dissented. 


MOOBE  et  al.  v.  8AXT0N  et  al 

((Supreme  Court  of  Errors  of  Connecticut. 
March  15,  I916v) 

L  Basiasss  «»96— Status  as  Hkibs— IjBgit- 
IMATE  Issue  of  Bioamous  Mabbiaqx. 
Under  Civ.  Code  CaL  1872,  {  1387.  legitima< 
tizing  the  issue  of  marriages  null  in  law,  chil- 
dren of  a  bigamous  marriage  tiom  in  California 
are  entitied  to  their  father's  share  in  the  estata 
of  his  sister  dying  intestate  domiciled  in  CQn> 
necticut,  since  tbe  personal  status  as  to  legiti- 
macy established  by  another  state  should  be 
recognized  in  Connecticut  unless  violating  soms 
positive  law  of  the  state,  contravening  its  es- 
tablished public  policy,  or  offendioe  against 
good  morals ;  while,  had  the  mother  or  the  chil- 
dren lieen  a  deceasM  sister  of  the  intestate,  in- 
stead of  their  father  a  brother,  their  right  to 
share  would  have  been  complete  under  Connecti- 
cut law. 

[Ed.  Note.— Tor  other  cases,  see  Bastards, 
Cent.  Dig.  |  247 ;   Dec.  Dig.  «=996.1 

2,  Bastabds  «s»102— Status  as  Heib. 

It  is  the  law  in  Connecticut  that  a  child 
bom  out  of  wedlock  is  the  child  of  its  mother, 
capable  of  inheriting  from  her  and  tbrongh  her. 

[Ed.  Note.— E\ir  other  cases,  see  Bastards, 
Cent.  Dig.  SS  254,  255;    Dec.  Dig.  •=>102.] 

Boraback  and  Wheeler,  JJ,.  diasentbag. 

Appeal  frcHn  Superior  Court,  Litchfield 
County;  Joel  H.  Reed,  Judge. 

Proceedings  by  Florence  Moore  and  oth- 
ers against  Robert  P.  Saxton  and  others  fot 
the  settlement  of  the  estate  of  Ruth  Deborah 
Richards,  an  Intestate.  From  an  order  and 
decree  ascertaining  the  heirs  at  law  and  dis- 
tributees and  ordering  distribution  according- 
ly, plaintiffs  appeal.     No  error. 

Bath  Deborah  Riciiacds,  a  resident  of  the 
town  ol  Wlneheater,  In  this  state,  died  intes- 
tate on  January  12,  1914,  leaving  personal 
estate,  and  no  bushand,  descendants,  broth- 
ers, sisters,  or  pacents.  Her  estate  la  In  the 
process  of  settlement  In  the  Winchester  pro- 
bate court,  and  is  ready  for  distribution. 
Tbat  conrt  passed  its  order  and  decree  ascer- 
taining and  determining  the  heirs  and  dis- 
tributees, from  wblch  order  and  decree  this 
appeal  was  taken. 

Three  sisters  of  tbe  decedent  predeceased 
her,  each  leaving  a  child  or  children  who 
still  sarvlve.  A  brother,  Charles  Piatt  Sax- 
ton,  also  died  before  her,  leaving  tiiree  chU- 
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Area  hj  an  uiUawful  and  higanwus  marriage 
with  one  Bmma  Byrne,  to  wit,  Bobert  F. 
Saxton,  Mf  ra  A.  Watson,  and,  Hazel  B.  Le 
Due.  Charles  Piatt  Saxton  was  first  mar- 
ried in  the  state  of  New  Tork  In  1871  to  a 
woman  who  survived  him,  and  from  whom 
he  was  never  divorced.  Their  only  child 
died  in  Infancy.  On  December  29,  1877,  Sax- 
ton, still  remaining  a  resident  of  New  York, 
entered  into  a  bisamoos  marriage  in  Hobo- 
ken,  N.  X,  with  Emma  Byrne.  Following  the 
marriage  they  lived  together  as  man  and 
wife  during  ttie  remainder  of  his  life,  first 
In  New  York,  then  in  several  other  places  to 
which  his  business  carried  him,  and  finally 
in  California,  where  they  became  domiciled 
in  1884,  and  remained  domiciled  until  1898. 
He  died  at  Reno,  Nev.,  February  24,  1899. 
His  three  children  by  Emma  Bryne  were  all 
born  during  the  time  that  they  were  dom- 
iciled in  California,  the  first  in  1886,  >and  the 
last  In  1888. 

Emma  Byrne  married  Saxton  in  entire 
good  faith  and  without  any  knowledge  of  bis 
prior  and  existing  marriage,  and  neither  she 
nor  her -children  had  any  knowledge  of  the 
situation  until  the  question  arose  about  the 
time  of  the  proposed  distribution  of  Mrs. 
Richards'  estate.  The  Intestate  and  various 
members  of  her  family,  including  the  appel- 
lants, have  always  recognized  Emma  Byrne 
as  Saxton's  wife  and  their  children  as  their 
lawful  children. 

By  the  law  of  California  as  it  existed  at 
the  time  of  the  birth  of  the  Children  to  Sax- 
ton and  Emma  Byrne,  and  still  exists,  the 
issue  of  all  marriages  deemed  null  in  law  or 
dissolved  by  divorce  are  legitimate,  and  by 
the  laws  of  that  state,  where  they  still  re- 
side, they  would  be  Saxton's  legal  repre- 
sentatives. The  court  of  probate  found  that 
these  children  were  entitled  to  have  distrib- 
uted to  and  between  them  in  equal  propor- 
tion one-fourth  of  the  intestate's  estate,  to 
wit,  one-twelfth  thereof  to  each,  and  ordered 
distribution  accordingly,  and  the  superior 
court  confirmed  that  action. 

Wilbur  G.  Manchester,  of  Wlnsted,  How- 
ard F.  Landon,  of  Salisbury,  and  Thomas  M. 
liosie.  of  E^mira,  N.  Y.,  for  app^lants.  John 
H.  Buck  and  Anson  T.  McCook,  both  of  Hart- 
ford, for  appelleee. 

PRENTICE^  O.  J.  (after  eUting  the  facts 
as  above>.  [1,2]  By  the  law  of  Oaltfomla, 
in  which  state  their  parents  were  domiciled 
at  the  time  of  their  Mrth,  the  children  of 
Charles  Piatt  Saxton  and  Emma  Byrne  were 
at  birth  legitimate.  By  a  statute  Of  that 
state  enacted  in  1850,  and  stiU  in  force,  the 
iarae  of  marriages  nail  in  the  law  are  de- 
clared legitimate,  and  the  courts  of  that  state 
bare  determined  that  this  provision  Is  ap- 
plicable to  the  issue  of  marriages  null  be- 
cause bigamous.  Laws  California  1860,  p. 
220^  I  2;  am  Code  of  Calltomla  1872,  i 
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1387 ;  Graham  T.  Bennet,  2  Cal.  603.  Xhe^ 
personal  status  of  legitimates  thus  establisb- 
ed  Is  one  which  we  ought  to  recognize  unless 
such  recognition  would  violate  some  positive 
law  of  this  state,  contravene  our  established 
public  policy,  or  otFend  against  good  morals. 
Van  Buskirk  v.  Hartford  Fire  Insurance  Co., 
14  Conn.  582,  686;  Guarantee,  etc,  Deposit 
Co.  V.  PhUadelphla  R.  &  N.  E.  R.  Co..  66 
Conn.  700,  721,  38  Atl.  792,  88  U  B.  A.  804; 
CristiUy  T.  Warner,  87  Conn.  461,  463,  88 
Atl.  7U,  61 L.  R.  A.  <N.  S.)  416 ;  Gildersleeve 
T.  GUdetsleeve,  88  Conn.  689,  666,  92  AtL  684. 

We  have  no  positive  law  which  would  be 
violated  by  a  recognition  of  the  Califbrula 
status  of  these  children.  The  last-named 
ground  for  nonrecognltlon  la  but  a  subdivi- 
sion of  the  larger  matter  of  public  policy. 
Minor,  on  Conflict  of  laws,  |  9.  The  ques- 
tion of  recognition  in  the  present  case  thus 
becomes  narrowed  down  to  one  as  to  wheth- 
er any  public  policy  of  ours  would  be  there- 
by contravened. 

As  bearing  upon  this  question  It  is  in-; 
deed  true  that  we  have  no  law  upon  the  sub- 
ject of  legitimacy,  written  or  unwritten,  to 
the  same  effect  as  that  of  California  in  ques- 
tion, and  quite  likely  also  true  that  pub- 
lic opinion  in  this  state  would  not  be  favor- 
able to  the  enactment  of  such  a  law,  fixing 
and  defining  the  status  of  the  offspring  of 
parents  domiciled  here.  But  that  does  not 
furnish  the  test  to  be  applied  in  determining 
whether  or  not  recognition  should  be  given 
to  the  status  acquired  under  the  laws  of  an- 
other Jurisdiction.  If  it  were,  the  principle 
of  comity  between  states  and  nations  would 
become  one  of  comparatively  narrow  appli- 
cation. The  inquiry  whose  answer  should 
determine  whether  recognition  should  be  ac- 
corded by  us  to  the  status  of  persons  else- 
where acquired  is,  whether  or  not  there  is 
any  important  matter  of  public  policy  here 
prevailing  which  would  be  contravened  by 
such  recognition. 

Touching  this  inquiry,  as  applicable  to  the 
present  situation,  It  is  to  be  noted  that  rec- 
ognition of  the  legitimacy  of  these  children 
does  not  involve  a  recognition  of  the  lawful- 
ness of  their  parents'  relations  or  condona- 
tion of  their  fault.  CaUfornia  law  does  nei- 
ther, and  a  recognition  of  the  status  of  their 
ofCspring  as  their  children  neither  does  nor 
Implies  either;  it  concerns  only  the  rights 
at  tha  Innocent  offspring.  It  is  further  to 
be  noted  that  the  foreign  law  dealt  with  Is 
not  one  legitimizing  illegitimates,  but  one 
creating  a  legitimate  status  at  birth.  The 
claim  for  nonrecognltlon  is  one  whieh  eon- 
tends  that  we  iSbould  deny  recognition  of 
legitimacy  to  those  v^o  were  bom  legitimate 
by  the  law  oif  the  place  of  the  domicile  of 
their  parents  at  their  birth,  and.  for  that 
matter,  althon^  that  may  not  be  legally  Im- 
portant, the  i^ace  of  their  present  domlcila 
It  Is  to  be  noted  again  that  legitimacy  la  by 
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the  Gallfomia  statnte  predicated  upon  a 
marriage  In  form.  It  Is  only  where  the 
parents  have  entered  into  a  marriage  in 
form  th|it  the  Issne  are  made  legitimate. 

Onr  public  policy  is  one  which  Insists  upon 
the  existence  of  the  marriage  relation  be- 
tween the  parents  as  a  condition  precedent 
to  the  production  of  issue  which  society  and 
the  law  will  recognize  as  legitimate.  We 
have  long,  in  the  interests  of  good  morals 
and  for  the  safeguarding  of  social  parity 
and  the  sanctity  of  the  home  and  family,  in- 
sisted upon  that  condition.  But  we  have  not 
considered  it  either  contrary  to  good  morals 
or  an  invasion  of  the  sanctity  of  the  home 
and  family,  or  as  contrary  to  public  policy, 
to  restore  children  born  out  of  wedlock  to 
a  legitimate  status  and  the  full  enjoyment 
of  the  rights  of  legitimacy.  By  statute  such 
children  become  legitimate  upon  the  subse- 
quent marriage  of  their  parents.  G!en.  Stat- 
utes,  S  396.  From  early  times  we  have  rec- 
ognized that  a  child  bom  out  of  wedlock  was 
the  child  of  its  mother  and  capable  of  inherit- 
ing from  her  and  through  her.  Eaton  v. 
Eaton,  88  C!onn.  269,  279,  91  AU.  191.  In 
this  our  position  has  been  unique  among  com- 
mon-law Jurisdictions  in  its  liberality  and 
considerate  treatment  of  the  illegitimate, 
and  by  it  we  have  emphasized  that  It  was 
not  the  policy  of  our  law  to  visit  the  sins  of 
the  parents  upon  their  innocent  children  nor 
onr  belief  that  such  a  course  was  demanded 
in  the  interests  of  good  morals  or  sound  so- 
cial conditions.  The  legislation  of  California 
in  question  deals  with  other  conditions,  bat 
differs  from  our  law  in  degree  rather  than 
in  kind.  It  is  similar  in  kind  In  that  It 
makes  legitimates  of  children  bom  out  of 
lawful  wedlock  and  recognizes  an  inheritable 
quality  in  them.  Is  its  difference  in  degree, 
relating  as  it  does  solely  to  (Aildren  bom  of 
a  marriage  in  form,  such  as  to  make  it  so 
offensive  to  good  morals  or  public  policy  as 
established  among  us  that  we  are  called  up- 
on in  self-protection  to  say  that  we  should 
withhold  recognition  of  the  status  which 
these  children  had  at  birth,  and  have  al- 
ways enjoyed  in  the  state  of  their  nativliy 
and  residence?  Had  the  mother  of  these 
children  been  a  deceased  sister  of  the  intes- 
tate, instead  of  their  father  a  brother,  their 
right  to  a  share  in  the  hitter's  estate  would 
have  been  complete  under  our  law.  Eatcm 
V.  Eaton,  88  Conn.  269,  91  Atl.  191.  Is  there 
so  wide  a  difference  between  Inheritance 
through  the  father  and  through  the  mother 
and  in  the  matter  of  recognition  of  the  rela- 
tion of  parent  and  child  between  diildren 
and  father  and  children  anid  mother  that  it 
should  be  held  to  be  subversive  of  good  mor- 
als and  in  contravention  of  public  policy  to 
countenance  a  foreign  law  accomplishing 
in  the  one  case  what  we  do  in  the  other? 
However  that  may  be,  there  is  a  larger  and 
more  far-reaching  consideration  of'  public 
policy  involved,  and  one  which  should  make 


OS  hesitate  to  Ignore  Uie  status  acquired  by 
these  children  at  birth  in  California,  save 
under  press  of  mudi  stronger  considerations 
than  any  existing  in  this  case,  viewed  in 
whatever  aspect  The  matter  of  personal 
status  lawfully  acquired  in  one  Jurisdiction 
is  a  thing  which,  especially  as  between  the 
states  of  this  country,  ought  not  to  be  light- 
ly Interfered  with  or  ignored.  Minor,  in 
his  Conflict  of  Laws  (page  212),  in  discussing 
this  subject  in  connection  with  legitimacy 
and  adoption,  remarks  that  it  would  be  in 
the  highest  degree  inconvenient  if  a  status 
of  such  a  sort,  once  established,  were  liable 
to  fluctuate  and  change  with  time,  place,  and 
circumstance,  and  adds  that,  when  these 
relations  have  been  once  established  by  prop- 
er law,  they  remain,  save  in  rare  cases,  fix- 
ed and  unchangeable  into  whatever  country 
the  party  may  wander  or  wheresoever  the 
question  may  arise.  The  conditions  are  so 
ilare  Justifying  nonrecognltlon  that  often 
text-writers  and  courts  state  the  duty  of 
recognition  of  personal  status  once  acquir- 
ed in  one  Jurisdiction  by  another  in  general 
terms  and  without  noticing  the  existence  of 
exceptional  cases  arising  from  exceptional 
conditions.  1  Wharton  on  Conflict  of  Laws, 
552 ;  Miller  v.  MlUer,  91  N.  Y.  315,  32a,  43 
Am.  Rep.  669. 

Minor's  observation  that  a  policy  of  non- 
recognition  In  matters  of  legitimacy,  save  for 
grave  and  weighty  reasons,  would  be  in  the 
highest  degree  inconvenient,  is  a  moderate 
one.  It  would  be  not  only  inconvenient,  but 
also  would,  with  the  shifting  conditions  and 
uncertainties  created,  lead  to  unfortunate 
inequalities  and  positive  injustice.  Legiti- 
macy and  the  right  of  inheritance  would  be 
subject  to  fluctuation  according  as  the  per- 
son or  a  decedent  chanced  to  be  domiciled 
In  this  or  that  place.  They  would  be  depend- 
ent upon  boundary  lines.  One  who  was  a 
legitimate  child  residing  one  side  of  an 
Imaginary  line  constituting  a  state  boundary 
would  be  liable  to  fljid  himself  branded  as  a 
bastard  should  he  remove  across  that  line. 
In  the  one  place  he  would  be  entitled  to  in- 
herit from  or  through  his  father ;  in  the  oth- 
er not.  In  the  one  place  his  life  would  be 
free  from  stain;  in  the  other  the  stain  of 
illegitimacy  would  be  cast  upon  him.  In  re- 
spect to  these  matters  uniformity  of  status, 
following  the  person  wherever  one  is,  is  of 
prime  Importance,  and,  In  the  interest  of 
society,  it  should  not  be  permitted  to  give 
place  to  unstable  and  shifting  ocmditlons, 
save  under  circumstances  which  furnish 
strong  and  cogent  reasons  for  such  a  coarse^ 

The  superior  court  did  not  en  in  confirm- 
ing the  order  of  the  probate  court  ascertain- 
ing the  h^s  and  distributees  of  the  Intes- 
tate estate,  and  directing  that  distrlbatlon 
of  one-fourth  of  sach  estate  be  made  in  equal 
shares  between  them  to  Robert  P.  Saxton, 
Myra  R.  Watson,  and  Hazel  E.  Le  Due  as 
the  legal   repreeentatlTeB  of  Charles  Piatt 
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Saxton,   deceased;    that  Is,  one-t«relftb  of 
9ald  estate  to  eacb  of  tliem. 
Tbere  Is  no  error. 

THAYEB    and    BEACH,    JJ.,   concurred. 
BORABACK  and  WHEELER,  JJ.,  dlMented. 


SCHMIDT  ▼.  O.  K.  BAKING  CO. 

(Supreme  Court  of  Errors  of  Connectlcat. 
March  15, 1916.) 

1.  MACrrEB  AND  Sebvant  «s9349— Wobkuen's 
Compensation— Statutes  Applicable. 

Pub.  ActB  1913,  c.  138,  |  21,  providing  the 
manner  of  noticing  injuries  to  serranta,  relates 
to  BUbstantiTe  rights,  the  relation  between  the 
parties  being  contractual  and  the  statute  being 
a  part  of  the  contract;  so  that  the  enactment 
of  Pub.  Acts  1915,  c.  288,  §i  3,  13,  supplanting 
sndi  section,  after  an  injury,  but  before  com- 
pensation, did  not  affect  the  requirement  of  no- 
tice and  the  rights  of  the  parties  were  determin- 
ed under  the  former  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=»349.] 

2.  Mabteb  and  Sebtant  «=>398— Workmen's 
Compensation— Notice  of  Injubies— Fail- 
UBE  TO  NoTiFT— Effect— "Want  op  NoncE." 

Tinder  Pub.  Acts  1913,  c  138,  i  21,  provid- 
ing that  no  eompensation  msy  be  awarded  in  the 
alwence  of  notice  within  30  days  of  the  injury, 
but  "no  want,  defect,  or  inaccuracy  of  such  no- 
tice and  claim  shall  be  a  bar  to  the  maintenance 
of  proceedings  unless  the  employer  shall  show 
that  be  was  ignorant  of  the  injury  and  was 
prejudiced"  thereby,  the  word  "want  means  ab- 
solute lack  of  notice;  so  that  the  employe's 
right  to  compensation  is  cut  off,  not  by  want  of 
notice,  but  by  want  of  notice  and  prejudice  to 
the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=»398. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Want] 

3.  Statutes  «=»226  —  Adoption  —  Otheb  Ju- 
BI6DICTI0N8— Effect. 

Where  statutes  are  adopted  from  other  ju- 
risdictions, although  the  wording  is  not  precise- 
ly the  same,  but  the  intention  is  to  accomplish 
the  same  effect,  the  same  interpretation,  where 
possible,  will  be  given  to  the  words  used. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent 
Dig.  i  307;   Dec.  Dig.  «=»226.] 

4.  Masteb  and  Sebvant  «=40S— Wobkmen's 
Compensation  —  Failube  to  Notify  —  Ef- 
fect. 

Under  Pub.  Acts  1913,  c.  138,  f  21,  requir- 
ing notice  within  30  days  to  be  given  the  em- 
ployer, the  empIoy6  does  not,  by  failing  to  give 
such  notice,  lose  his  right  to  compensation,  and 
the  burden  is  on  the  employer  to  show  that  he 
was  prejudiced  by  want  of  notice,  and  upon  such 
Showing  allowance  commensurate  with  such 
prejudice  will  be  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=»403.] 

5.  Maetfeb  AND  Sebvant  9s>39S— Wobkmkn's 
Compensation— Failcbb  to  Oivk  NoncB— 

Under  Pub.  Acts  1913,  c.  138,  {  21,  requir- 
ing notice  of  injuries  to  empIoy6s  as  a  prerequi- 
site to  compensation,  but  providing  that  want  of 
notice  shall  not  defeat  the  claim  unless  prejudice 
is  shown,  a  showing  of  prejudice  by  the  em- 
ployer does  not  defeat  the  entire  claim,  but  mere- 


ly entitles  him  to  an  allowance  commensurate 
with  the  prejudice  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <g=3898.] 

Appeal  from  Superior  Court,  dartford 
County;   Joseph  P.  Tuttle,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Theodore  P.  Schmidt  against 
the  O.  K.  Baking  Company.  From  a  Judg- 
ment of  the  superior  court  affirming  the  find- 
ing of  a  Compensation  Commissioner  refus- 
ing an  award  to  the  claimant,  he  appeals. 
Judgment  set  aside,  and  cause  remanded. 

Appeal  by  claimant  from  the  refusal  of  the 
oompoisation  commissioner  of  the  First  dis- 
trict to  award  him  compensation  for  injuries 
to  him  arising  out  of  and  in  the  course  of 
his  employment  by  the  respondent,  taken  to 
and  tried  by  the  superior  court  for  Hart- 
ford county,  Tuttlev  J.,  whl<&  found  that 
the  commissioner  had  committed  no  error  in 
the  application  of  the  legal  principles  perti- 
nent to  the  cause  and  dismissed  the  appeal, 
from  whidi  claimant  appealed.    Bhror. 

The  finding  and  award  of  the  compensation 
commisslmier  under  review  shows  that  on 
S^tember  15,  1914,  the  claimant,  while  em- 
ployed by  the  respondent  baking  company,  re- 
ceived personal  injuries  arising  out  of  and  in 
the  course  of  such  employment  which  were 
not  caused  by  bis  willful  or  serious  mis- 
conduct or  intoxication.  These  Injuries  were 
sustained  while  he  and  bis  brother  were  lifb- 
Ing  a  heavy  barrel  of  Jelly  in  the  basement 
of  leeitoaiieat'a  establishment,  the  fioor  ot 
which  was.  at  the  time,  slippery.  For  some 
reason  his  brother  lost  his  hold  of  the  bar- 
rel, whereupon  Its  whole  weight  was  thrown 
suddenly  upon  the  claimant  while  in  a  stoop- 
ing posture.  He  has  been  diaaUed  ever  since. 
His  present  disability  consists  of  a  partial 
paralysis  of  the  lower  part  of  the  body,  and 
the  prospect  for  his  complete  recovery  is 
extremely  unfavorable.  This  disability  was 
caused  by  hemorrhage  in  the  lumbar  region 
of  the  spine  due  to  the  Injuries  received.  Be- 
glimlng  about  fire  days  after  the  injuries,  he 
has  been  constantly  under  medical  treatment 
Written  notice  of  the  injuries  was  not  given 
to  the  respondent,  who  bad  no  psevious 
knowledge  of  them  until  April  7,  1916.  No- 
tice of  claim,  in  the  form  provided  by  the 
compensation  commissioner,  was  served  upon 
the  respondeAt  April  13,  1915. 

Francis  W.  Oole  and  Thomas  Hewes,  both 
of  Hartford,  for  appellant.  Warren  B.  John- 
son, of  Hartford,  for  appellee. 

PRBNTICB,  a  J.  (after  stating  the  facts 
as  above).  No  question  wos  or  is  made  as 
to  the  claimant's  right  to  compensation,  save 
such  as  arises  from  his  delay  in  giving  no- 
tice to  his  employer  of  his  injuries,  and  it 
was  for  reasons  growing  out  of  that  delay 
that  his  claim  was  disallowed  by  the  com- 
pensation commissioner  and  the  appeal  from 
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such  disallowance  dtamlsaed  by  tbe  superior 
court 

[1]  Preliminary  to  passing  upon  tlie  ques- 
tion thus  presented  as  to  tlie  consequences  at- 
tached to  the  delay  In  the  giving  of  notice 
to  the  employer,  It  becomes  necessary  to  de- 
termine whether  the  provisions  of  section  21, 
c.  138,  of  the  Public  Acts  of  1913,  or  those  of 
sections  3  and  13  of  chapter  288  of  the  Public 
Acts  of  1919,  which  did  not  go  Into  effect  un- 
til May  20,  1915,  both  dealing  with  that  sub- 
ject, but  in  a  somewhat  different  manner,  are 
controlling.  In  the  claimant's  behalf.  It  Is 
contended  that  the  provisions  of  the  earlier 
act,  which  the  court  below  interpreted  and 
applied,  relate  to  procedure  and  remedy, 
and  therefore  were  superseded  by  those  of 
the  later  act  In  force  when  the  hearing  be- 
fore the  commissioner  was  had.  On  behalf 
of  the  resi)ondent,  it  is  Insisted  that  they  con- 
cern substantive  rights. 

The  latter  contention  is  the  correct  one. 
The  relation  between  the  parties  was  con- 
tractual, their  rights  and  obligations  aroee 
from  that  relation,  and  the  terms  and  condi- 
tions of  it  were  defined  by  the  statute  in 
force  which  formed  a  part  of  the  contract 
of  employment  Powers  v.  Hotel  Bond,  89 
Conn.  148,  147,  93  Aa  245;  Sibley  v.  State, 
89  Conn.  682,  686,  96  AQ.  161.  By  these 
terms  and  conditions  as  prescribed  by  the  act 
of  191S,  the  liability  of  an  employer,  in  case 
of  Injury  to  the  employ^,  was  not  fixed  by 
tbe  simple  fact  of  Injury  to  the  employd  aris- 
ing out  of  and  in  the  course  at  bis  employ- 
ment The  element  of  notice  of  Injury  to 
the  employer,  If  he  be  Ignorant  of  it,  entered 
into  the  very  essence  of  the  injured  party's 
claim  and  the  extent  of  it  Tbe  time  when 
the  notice  should  be  given  was  made  a  fac- 
tor to  be  considered  In  determining  what  tbe 
Claim  should  be  which  he  was  entitled  to  en- 
force In  the  manner  prescribed  by  statute. 

The  act  of  1913  was  in  force  when  this 
claimant's  injuries  were  received,  when  the 
30  days  provided  by  It  for  notice  thereof  to 
be  given  to  his  employer  bad  run — when  no- 
tice was  in  fact  given  to  bis  employer  and 
when  the  attempt  to  enforce  his  claim  was 
began.  Whatever  right  of  compensation  he 
might  have  had  thus  became  fixed,  «nd  the 
extent  of  it  determined,  or,  rather,  the  ele- 
ments to  be  considered  In  its  determination, 
fixed.  Whatever  Inchoate  right,  arising  from 
his  Injuries,  be  may  have  lost  by  noncompli- 
ance with  the  conditions  precedent  to  a  def- 
inite and  enforceable  claim  was  then  lost 
Whatever  that  loss  was,  It  could  not  be  re- 
stored to  him  by  subsequent  legislation.  Any 
attempt  to  do  bo  would  be  to  deprive  his  em- 
ployer of  a  right  vested  in  It  under  its  con- 
tract 

[2]  Turning  to  section  21  of  the  act  of  1913, 
we  find  that  Its  opening  sentence  reads  as 
follows: 

"No  proceedings  for  eompensntion  under  this 
act  shall  be  maintained  unless  a  written  notice 
of  the  injury  shall  have  been  given  to  the  em- 


ployer by  the  injured  employ*  or  In  his  behalf 
within  thirty  days  of  the  happening  thereof, 
and  duriD|  the_  continuance  of  tne  incapaeitr  on 
account  of  which  compensation  is  claimed,  noz 
unless  claim  for  compensation  is  made  within 
one  year  from  the  date  of  the  injury." 

Then  follow  provisions  as  to  the  character 
of  tbe  notice  and  the  manner  of  giving  it 
The  section,  omitting  its  final  sentence,  which 
relates  to  another  matter,  then  oondudes  as 
follows: 

"But  no  want,  defect  or  Inaccuracy  of  sndi 
notice  and  claim  shall  be  a  bar  to  the  mainte- 
nance of  proceedings  unless  tbe  employer  shall 
show  that  he  was  ignorant  of  the  injury  and  was 
prejudiced  by  want,  defect,  or  inaccurac.v  of  no- 
tice. L'pon  satisfactory  showing  of  such  igno- 
rance and  prejudice,  the  employer  shall  receive 
allowance  to  the  extent  of  such  prejudice." 

The  defendant's  contention  is  that  two  sit- 
uations are  thus  dealt  with,  to  wit,  in  the 
first  portion  of  tbe  section  cases  in  which  no 
notice,  sufllclent  or  defective,  is  given  within 
30  days,  and  in  the  closing  part,  those  in 
which  some  notice,  but  a  defective  or  Inac- 
curate one,  is  given,  with  the  result  that  In 
the  first  class  of  cases,  within  which  the  pres- 
ent claimant's  falls,  no  recovery  can  be  had, 
while  In  the  latter  class  a  conditional  or  lim- 
ited recovery,  according  to  the  circumstanc- 
es, is  permitted.  This  contention  encounters 
an  obstacle  which  has  to  be  overcome  in  tlie 
use  of  the  word  "want"  in  connection  with 
"defect?"  and  "inaccuracy"  In  the  second  part 
of  the  sentence  where  It  Is  provided  that  no 
want  of  notice  shall  be  a  bar,  etc.  "Want  or' 
naturally  Implies  lack  or  absence  of.  If  used 
here  in  that  sense,  the  respondent's  conten- 
tion must  fall.  To  avoid  that  result,  counsel 
for  the  respondent  concur  with  the  trial  court 
in  interpreting  tbe  word  as  synonymous  with 
"deficiency."  If  thej  preposition  "In"  had 
been  used  in  connection  with  "want"  more 
plausibility  would  be  lent  to  the  claimed  con- 
struction, but  "of  Is  the  preposition  used  In 
the  act,  and  to  construe  "want  of  as  synon- 
ymous with  "deficiency  in"  Is  to  force  the 
words  a  long  way  out  of  their  ordinary  mean- 
ing. Moreover,  such  a  construction  would 
make  the  word  "want"  merely  repetitious 
and  surplusage,  when  used,  as  here,  with 
"defect"  and  "inaccuracy."  We  should  bo 
led  to  expect  that  some  distinctive  meaning, 
other  than  that  conveyed  by  its  associated 
words,  was  intended.  Again,  this  construc- 
tion, which  would  make  the  prohibition  of 
proceedings  to  secure  compensation  In  cases 
where  the  30  days'  notice  was  not  given  ab- 
solute and  unyielding,  would  lead  to  a  harsh 
and  rigid  rule  which  might  easily  work  In- 
justice. It  is  hard  to  b^eve  that  the  Gen- 
eral Assembly  intended  to  cut  ott  claimants, 
whatever  the  circumstances  of  their  cases 
might  be,  quite  so  inexorably  and  by  so  short 
a  limitation  of  time  for  the  giving  of  notice; 

[8]  Still  again,  the  workmen's  compensa- 
tion statutes  in  other  jurisdictions,  with 
which  the  framers  of  ours  were  doubtless 
familiar,  notably  those  of  Great  Britain  and 
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MassachiuettB,  use  the  words  "want  of  In 
connection  with  the  giving  of  notice  of  In- 
Jury  as  slgnUylnK  lack  of  or  absence  of  no- 
tice. British  Act,  §  5,  subsec.  la;  Mass.  Act 
(St.  1911,  c.  751)  S  18.  Xhe  same  Is  true  of 
the  Michigan  Act  (Pub.  Acts  Bz.  Saa&  1912, 
No.  10)  I  18.  What  Is  particularly  signifi- 
cant Is  that  in  the  British  act,  which  was 
undoubtedly  carefully  studied  In  the  prepara- 
tion of  our  own,  and  from  which  so  many 
forms  of  expression  touching  the  subject  of 
notice  were  apparently  taken,  the  provision 
for  cases  where  the  prescribed  notice  was 
not  given,  corresponding  to  the  latter  portion 
of  our  section  21,  was  couched  in  the  form 
of  a  proviso  qualifying  a  general  prohibitory 
provision  previously  stated  quite  similar  to 
the  opening  sentence  of  our  section  21,  and 
that  the  proviso  clearly  uses  the  words 
"want  of"  In  the  sense  of  lack  of.  It  was 
the  unmistakable  policy  of  the  act  that  fail- 
ure to  give  the  required  notice  should  not 
create  an  absolute  bar  to  recovery,  and  that 
policy  was  expressed  by  the  use  first  of  gen- 
eral words  prohibitive  of  recovery  where  the 
prescribe^  notice  was  not  given  and  later 
of  other  language  qualifying  that  prohibi- 
tion. 

There  can  be  little  question  that,  by  section 
21  of  our  act,  Its  f  nimers  Intended  to  adopt  the 
same  general  policy,  and  employed  the  same 
general  verbal  means  to  accomplish  that  re- 
sult. The  choice  of  language  expressive  of 
the  proviso  is  not  the  same,  and  its  limits 
and  scope  are  less  clearly  defined  by  reason 
of  its  dlvlEdon  into  two  separated  sentences; 
but  the  end  sought  Is  too  manifest  to  be  mis- 
taken when  the  section  is  read  and  interpret- 
ed as  a  whole  and  with  due  regard  to  all  of 
Its  parts.  When  so  studied,  its  form  of  con- 
struction becomes  apparent  and  Its  meaning 
clear.  The  last  part  of  It,  beginning  with 
the  words  "but  no  want"  and  continuing 
through  to  the  end  of  the  section,  omitting 
the  last  irrelevant  sentence,  forms,  as  does 
that  part  of  the  British  act  covering  the  same 
general  field,  a  proviso  qualifying  and  lim- 
iting the  general  language  of  the  earlier  por- 
tion of  the  section,  so  that,  while  by  the  first 
part  proceedings  for  compensation  where  the 
30-day  notice  is  not  given  are  In  terms  for- 
bidden, that  sweeping  prohibition  Is  cnt  down 
by  the  later  language  creating  exceptions 
to  its  operation.  In  this  way  the  entire  sec- 
tion is  made  a  harmonious  whole  and  none 
of  the  language  used  has  to  be  wrenched 
from  its  natural  and  ordinary  meaning  to 
make  it  thus  harmonious. 

[4]  It  follows  that  this  claimant  is  not 
forbidden  to  prosecute  his  claim  by  reason 
of  his  failure  to  give  written  notice  of  in- 
jury nntU  more  than  30  days  had  elapsed 
after  its  receipt  That  failure  simply  brings 
him  under  the  latter  part  of  section  21,  where 
the  sltuati<Hi  in  wlilch  he  finds  himself  is 


dealt  with.  It  is  apparent  that  the  regula- 
tions formulated  for  his  situation  include  all 
that  part  of  the  section  following  the  words 
"but  no  want,"  save,  of  course,  the  last  sen- 
tence. Although  that  portion  is  broken  up 
into  two  separate  parts  by  a  period,  it  clear- 
ly all  belongs  in  the  proviso,  and  has  to  do 
with  the  recovery  of  compensation  as  author- 
ized by  it  The  proviso  does  not  end  with 
the  direction  that  the  want,  defect,  or  inac- 
curacy of  notice  shall  be  no  bar  unless  the 
employer  shall  show  ignorance  of  the  Injury 
and  prejudice  arising  from  want,  defect,  or 
inaccuracy  of  notice,  thus  enabling  the  em- 
plcgyer  to  escape  liability  in  such  case  by 
proof  of  Ignorance  and  prejudice.  The  fol- 
lowing sentence  is  to  read  with  it  as  show- 
ing what  the  consequences  shall  be  where 
such  l^orance  and  prejudice  are  shown. 
They  do  not  raise  a  bar  to  recovery.  They 
simply  require  a  reasonable  allowance  com- 
mensurate with  the  prejudice,  and  the  burden 
of  furnishing  a  basis  for  estimating  that  al- 
lowance is  by  the  act  cast  upon  the  employer. 

[5]  The  compensation  commissioner  disal- 
lowed the  claimant's  claim  on  the  authority 
of  a  ruling  in  the  superior  court  as  he  inter- 
preted' and  understood  it,  by  reason  of  the 
employer's  Ignorance  and  prejudice  on  ac- 
count of  the  delay  in  the  giving  of  notice  of 
the  injury,  although  no  direct  evidence  of 
prejudice  or  of  its  extent  was  presented.  If 
the  bare  facts  before  bhn  furnished  a  basis 
for  a  reasonable  conclusion  of  prejudice  by 
reason  of  the  delay,  they  certainly  did  not 
famish  one  for  a  reasonable,  much  less  neces- 
sary. Inference  that  the  extent  of  that  preju- 
dice was  such  as  to  wipe  out  all  claim  tor 
compensation  and  bar  recovery.  Here  was 
the  commissioner's  mistake.  He  understood 
the  authority  upon  which  he  relied  to  c<»npel 
an  Inference  of  total  prejudice,  and  did  not 
weigh  and  consider  the  situation  and  facts  bo- 
fore  him  to  determine  for  himself  what  in 
view  of  them,  was  the  extent  of  the  prejudice 
to  the  employer  and  the  allowance  to  be 
made  therefor,  and  what  compensation.  If 
any,  ought,  under  the  circomstanoes  shown, 
to  be  awarded  to  the  claimant  The  supe- 
rior court  dismissed  the  appeal  for  other  rea- 
sons, to  wit,  that  the  prosecution  of  the  claim 
was  barred  by  the  claimant's  failure  to  give 
notice  of  injury  within  80  days.  This,  also^ 
was  erroneous.  The  claimant  was  not  there- 
by, as  we  have  seen,  deprived  of  the  right  to 
prosecute  his  claim  or  recover  compensation. 

There  is  error,  the  Judgment  is  set  aside, 
and  the  cause  remanded  to  the  superior  court 
for  the  rendition  of  judgment  setting  aside 
the  compensation  commissioner's  order  of  dis- 
allowance and  recommitting  tne  matter  to 
him  for  further  hearing,  finding,  and  award 
by  him  upon  the  plaintiff's  claim.  In  this 
opinion  the  other  Judges  concurred. 
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MITOHEH^Ij  ▼.  SOUTHERN  NEW  ENG- 
LAND TELBPHONB  CO. 
(Supreme  ^ort  of  Errors  of  Connectlcat. 
March  15,  1916.) 

1.  TILEOKAFHS  AND  TELEPHONES  *=»1— TaK- 

INQ  or  Land— Payicxnt  or  CoKFKNaATioN— 

Staiutxs. 

Gen.  St  1902,  {{  3903,  390T,  authorize 
telegraph  and  telephone  companies  to  construct 
and  operate  liens  over  a  private  owner's  land 
within  a  highway  and  to  pay  compensation  for 
the  taking  of  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Cent  Dig.  i  1;  Dec.  Dig. 
*»!.] 

2.  BviDENCB  *»2&-nJtrDioiAt  Notice— Stat- 
xms. 

The  courts  of  the  state  take  judicial  notice 
of  its  general  statutes. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  SS  36,  37,  39,  43-46,  48;   Dec,  Dig. 
«=329.] 
S.  Eminent  Douain  «=386— Taking  of  Land 

—  PuBUO  Chabacteb  or  Use  —  "Private 

Use." 

The  taking  of  land  by  a  telephone  company 
for  the  construction  and  operaUon  of  its  line 
is  not  a  taldng  for  a  private  use. 

[Ejd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  81;    Dec.  Dig.  <8=>86. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Use.] 

4.  Eminent  Domain  «=s>er«— Injunction- 
Action— Pleading. 

In  fli  suit  to  restrain  use  of  a  telephone  line 
in  front  of  plaintiff's  oremises,  the  allegation 
that  the  company  wrongfully  failed  to  have  the 
damages  to  plalntifTs  land  by  reason  of  the 
constmction  and  operation  of  the  line  assessed 
and  paid  before  construction,  in  the  absence  of 
allegation  that  the  consent  of  the  owner  was 
not  obtained,  was  insufficient  to  show  that  the 
company's  acts  were  in  violation  of  the  owner's 
rights. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  774;   Dec.  Dig.  «=327&] 

5.  Teiegbafhs  and  Teuephones  «=>10(15) — 
Enjoining  TTse  or  Telephone  IiINE  —  IB- 
bepabable  Damages. 

An  owner  cannot  enjoin  the  use  of  a  tele- 
phone line  in  front  of  his  premises  unless  the 
damages  to  be  anticipated  in  the  future  by  a 
continuance  of  the  line  and  from  the  use  will  be 
irreparable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  6;  Dec.  Dig.  «=> 
10(15).] 

6.  TeLEOBAPHS  and  TBI.BPHONK8  «=:»10(1<9— 

Rebtbainino  Use  or  Telephone  i^ink  — 

RiouT  OF  OWNEB— Statute. 

In  view  of  the  legal  remedy  of  a  property 
owner  aggrieved  by  the  maintenance  of  a  tele- 
phone line  in  front  of  his  premises,  under  Uen. 
St  1902,  §  3907,  entitling  landowners  in  such 
cases  to  have  damages  assessed  and  satisfied 
upon  application  to  any  judge  of  the  superior 
court,  such  an  owner  could  not  restrain  the 
company  from  using  the  line. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  6 ;  Dec  Dig.  <S=> 
10(15).] 

7.  Tbleobaphs  and  Telephones  «=>10(15)— 
Rbstrainino  Use  or  Telephone  Line  — 
Right  or  Publio. 

A  court  of  equity,  at  application  of  an  own- 
er aggrieved  by  the  illegal  maintenance  of  a 
telephone  line  in  front  of  his  premises,  will  not 
restrain  its  use  by  the  company  on  account  of 


the  greater  evil  of  inconvenience  to  the  pnbbe 
that  the  relief  to  the  owner  would  oocaaiaB. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  C3ent  Dig.  I  6;  Dec.  Dig.  ^» 
10(16).] 

Appeal  from  Baperior  Ckmrt,  Hkutfanl 
County;    Lnden  F.  Burpee,  Judge. 

Action  by  Charles  H.  Mitchell  against  the 
Southern  New  England  Teleidione  Company. 
From  a  judgment  for  defendant.  PlaintUf 
appeals.    No  error. 

Action  to  restrain  the  defendant  from  ag- 
ing a  telephone  line  In  front  of  the  idaintUTs 
premises  which  was  alleged  to  have  been 
constructed  without  legal  authority  and  with- 
out payment  to  the  plaintiff  for  the  taking  ol 
bis  property,  and  also  for  a  mandatory  In- 
junction requiring  the  defendant  to  remove 
such  Une,  and  for  (lOO  damages,  brought  to 
the  superior  court  for  Hartford  county, 
where  the  defendant's  demurrer  to  the  com- 
plaint was  sustained,  and,  ui>on  refusal  of 
the  plaintiff  to  amend  his  complaint,  judg- 
ment was  rendered  for  the  defendant,  from 
which  the  plaintiff  appealed. 

The  complaint  In  this  action  against  the 
Southern  New  England  Telephone  Company, 
after  alleging  ownership  by  the  plaintiff  of 
a  tract  of  land  with  a  frontage  of  50  feet 
on  Lincoln  street,  a  public  highway  in  New 
Britain  laid  out  In  1886,  and  of  land  vrlthhi 
the  highway  along  this  frontage,  avers  that 
the  defendant  and  the  American  Telephone 
&  Telegraph  Company  have  constructed  and 
utilize  within  the  highway  in  front  of  the 
plaintiff's  land  a  telephone  Une  for  the  trans- 
mission of  messages  1^  wire  consisting  ot 
overhead  telegraph  wires  and  cable,  that 
these  companies  have  no  legislative  authori- 
ty to  construct  and  operate  said  Une,  and 
that,  if  they  have  such  authority  it  la  one 
for  the  taking  of  land  for  private  use. 
that  it  contains  no  provision  for  compensa- 
tion for  the  taking  of  a  right  of  way  over  the 
plalntifTs  land,  and  that  they  have  wrongful- 
ly failed  to  have  the  damage  to  plalntitrs 
premises  assessed  and  paid  before  tbe  con- 
struction and  operation  of  said  line. 

Emll  J.  Danberg,  of  New  Britain,  for  ap- 
pellant William  F.  Heuucy,  of  Hartford, 
for  appellee. 

PRENTICE.  C  3.  (after  stating  the  facts 
as  above).  The-Southem  New  England  Tele- 
phone Company  is  the  only  defendant  Tbe 
allegations  of  tbe  complaint  that  the  Ameri- 
can Telephone  &  Telegrai^  Company  were 
and  are  participating  in  the  wrongfol  act< 
charged  against  the  defendant,  or  were  and 
are  engaged  in  acts  similar  in  kind  to  the 
defendant's,  are  wholly  immaterial  In  the  ab- 
sence of  an  averment  of  some  relation  be- 
tween them,  and  they  have  no  rightful  place 
in  it  It  should  be  reed  as  diarglng  tbe  de- 
fendant with  the  acts  complained  of  as 
wrongful. 
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The  acts  tbns  complained  of  are  that  It 
lias  constmcted  and  Is  ntUlzln?  for  the  trans- 
mission of  messages  the  wires  and  cable  of  a 
telephone  line  suspended  over  and  along  the 
Iilghway  in  front  of  the  plaintiff's  premises. 
When  this  construction  took  place  is  not  al- 
leged. These  acts  of  construction  and  opera- 
tion are  averred  to  have  been  and  be  unlaw* 
fDl  for  the  reasons:  (1)  That  the  company 
has  no  leglslatiTe  authority  therefor;  (2) 
that,  if  It  possesses  such  authority,  it  is  one 
for  the  taking  of  land  for  private  use;  (3) 
that  such  authority  contains  no  provision  for 
compensation  for  the  taking  of  a  right  of 
way  over  the  plaintiff's  land;  and  (4)  that 
the  defendant  wrongfully  failed  to  have  the 
damages  to  the  plaintiff's  premises  assessed 
and  paid  before  the  construction  and  oi)era- 
tlon  of  the  line. 

[1 , 2].  The  two  alleged  reasons  that  the  de- 
fendant bag  no  legislative  authority  to  con- 
struct and  oi)erate  the  line,  and  that,  if  so, 
that  authority  contains  no  provision  for  the 
payment  of  compensation  for  the  taking  of 
the  ri^t  of  way  therefor  over  the  plaintiff's 
land  within  the  highway,  are  effectually  neg- 
atived by  the  provisions  of  statutes  antedat- 
ing the  lay-out  of  the  highway  in  question, 
of  which  statutes  the  courts  take  Judicial 
notice.  Gen.  Statutes,  Si  S903,  3907;  R.  S. 
1888,  i{  3944,  3948 ;  K.  S.  1876,  p.  341,  nt.  10, 
K  1,  6 ;  Public  Acts  1879,  c.  36. 

[3]  The  allegation  that  any  authority  the 
defendant  may  have  to  take  land  for  its  uses 
Is  one  for  a  taking  for  a  private  use  is  the 
assertion  of  an  unsound  legal  proposition. 
N.  Y.,  N.  H.  &  H.  E.  E.  Co.'B  Appeal,  80 
Conn.  623,  629,  70  Ati.  26. 

[4]  The  remaining  allegation  that  the  de- 
fendant wrongfully  failed  to  have  the  dam- 
ages to  the  plaintiff's  land  by  reason  of  the 
construction  and  operation  of  the  line  In 
front  of  it  assessed  and  paid  before  construc- 
tion is  insufficient  to  show  that  the  defendr 
ant's  acts  have  been  or  are  in  violation  of 
the  plaintiff's  rights,  in  the  absence  of  an  al- 
legation that  the  consent  of  the  owner  was 
not  obtained.  If  that  consent  was  given,  the 
company  was  not  called  upon  to  condemn. 

The  demurrer  to  the  complaint  was  there- 
fore properly  sustained. 

[S-7]  The  demurrer  to  the  prayers  for 
equitable  relief  was  well  made.  Following  a 
demand  for  legal  relief  by  way  of  damages 
In  the  amount  of  flOO,  the  plaintiff  asks 
eqtdtable  relief :  (1)  By  way  of  an  injunction 
restraining  the  defendant,  its  successors  and 
assigns,  from  using  the  lines  in  front  of  the 
plaintiff's  property;  and  (2)  by  way  of  a 
mandatory  order  directing  the  removal  of 
them.  Did  tlie  comidalnt  show  an  invasion 
of  the  plaintiff's  rights,  the  situation  would 
not  be  one  where  the  equitable  relief  prayed 
for  could  properly  be  granted.  In  the  flrst 
plaoe^  It  is  not  shown  that  the. damages  to 
be  anticipated  in  the  future  by  the  continu- 


ance of  those  linefe  and  their  use  would  be 
irreparable.  Enfleld  Toll  Bridge  Co.  v.  Oonn. 
River  Co.,  7  Conn.  28;  Whittlesey  v.  H.,  P. 
ft  F.  R.  R.  Co.,  23  Conn.  421,  433.  Again, 
tbe  law  affords  other  full  and  adequate  rem- 
edy, as,  for  Instance,  in  the  provisions  of 
section  3907  of  the  General  Statutes,  enti- 
tling landowners  in  such  cases  to  have  dam- 
ages assessed  and  satisfied  upon  applicntlon 
to  any  Judge  of  the  superior  court  Still 
again,  ^e  harm  which  would  be  done  and 
loss  incurred  and  Inconvenience  suffered  to 
and  by  the  public,  as  well  as  the  defendant, 
would  he  so  out  of  proportion  to  the  injury 
to  the  plaintiff  by  the  continuance  of  the 
present  conditions  that  it  would  be  an  un- 
warranted exercise  of  the  equitable  powers 
of  a  court  to  occasion  the  greater  evils  in  the 
attempt  to  correct  the  infinitely  smaller 
wrong  which  might  otherwise  be  redressed 
and  remedie^^  Enfleld  Toll  Bridge  Co.  v. 
Conn.  River  Co.,  7  Conn.  28;  Whittlesey  v. 
H.,  P.  ft  F..R.  R.  Co.,  23  Conn.  421,  433; 
Hawley  v.  Beardsley,  47  Conn.  671,  678; 
Flsk  V.  Hartford,  70  Conn.  720,  732,  40  Atl. 
906.  66  Am.  St  Rep.  147. 

There  is  no  error.    The  other  Judges  con- 
curred. 


HUBERT  V.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut 
March  16,  1916.) 

1.  iJppEAi,  AND  Ebbor  i&=>840(4)— Review. 

AVhere  plaintiff's  motion  for  a  disclosure 
was  amended,  and  as  amended  demurrers  were 
finally  sustained,  tbe  appellate  court  will  only 
review  the  sustaining  of  the  demurrer  to  the 
motion  as  finally  amended. 

[Ed.  Note. — For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  {{  3306-3314;  Dec.  Dig.  «=» 
840(4).] 

2.  DiscovEKT  iSs937— Right  to  Discovebt. 

Where  plaintiff  who  was  handling  freight 
was  injured  when  an  unusually  heavy  barrel 
was  placed  on  his  back  which  caused  him  to  fail, 
he  is  not  entitled  to  compel  defendant  to  dis- 
close its  records  showing  tbe  date  of  the  acci- 
dent or  the  contents  of  the  barrel;  for  such  mat- 
ters were  not  within  the  exclusive  knowledge  of 
defendant  for  plaintiff  must  have  known  when 
be  was  hurt,  and  the  barrel  broke  on  falling, 
showing  it  was  filled  with  heavy  iron  bolts. 

[Ed.  Mote.— 'For  other  cases,  see  Discovery, 
Cent  Dig.  {  60 ;   Dec.  Dig.  <8=337.] 

8.  Discovebt  «=a36— itioHT  to  Discovebt. 

Where  it  was  conceded  ttiat  plaintiff  a 
brakeman  injured  in  handling  freight  was  en- 
gaged in  interstate  commerce  at  the  time  of  the 
Injury,  the  refusal  of  the  court  to  compel  the 
defendant  railroad  company  to  disclose  whether 
the  freight  plaintiff  was  handling  was  interstate 
freight  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  g  49;  Dec.  Dig.  <8s»36.] 

4.  Tbial  «=»296(8)— Instbtjotions— Ebbob. 

Where  the  jury  had  been  repeatedly  charg- 
ed that  the  only  burden  upon  plaintiff  was  to 
support  the  material  allegations  of  the  com- 
plaint by  a  fair  preponderance  of  proof,  a  fur- 
ther charge  that,  should  the  jury  be  donbtfnl 
whether  the  accident  occurred,  could  not  have 
been  misunderstood  by  the  Jnry  as  requiring 
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plaintiff  to  establish  tbs  fact  of  accident  be- 
yond a  doabt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  711 ;   Dec  Dig.  «=»296(8).] 

5.  Tbiai.    <8=s>243—Im8tbuctioks— Inconsist- 
ent Instbuctions. 

In  a  personal  injury  action  by  a  railroad 
employ^,  wlicre  one  count  of  the  complaint  re- 
lied on  the  state  laws,  and  the  other  on  the 
federal  Emnloyers'  Liability  Act  (Act  April  22, 
lOOS,  c.  149,  35  Stat.  65  [V.  S.  Comp.  St.  1913, 
S§  8057-8065]),  instructions  on  the  subject  to 
contributory  negligence  which  charged  the  jury 
under  the  state  laws  and  under  the  federal  Em- 
ployers' Liability  Act  are  not  inconsistent  and 
confusiug,  though  in  the  first  case  plaintiff  baa 
the  burden  of  proving  his  freedom  from  contrib- 
utory negligence,  while  in  the  latter  case  con- 
tributory negligence  would  only  diminish  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  I  504,  565 ;   Dec.  Dig.  «8=3243.] 

6.  Appeal  and  Ebbob  <3=5>10C8(1)— Bkvibw— 
Uabmless  Ebbob. 

Where  the  jury  has  found  for  plaintiff,  but 
the  court  refused  to  accept  the  verdict,  and  after 
other  instructions  the  jury  found  against  him, 
the  giving  of  a  charge  on  plaiuticrs  refusal  to 
produce  copies  of  the  records  of  the  hospital 
where  he  received  treatment  for  his  alleged  in- 
juries was  harmless,  if  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4225;  Dec.  Dig.  4a> 
1068(1).) 

7.  Tbial  *=»244(4)  —  Instbuctions  —  Undui 
Weight. 

Where  a  railroad  brakeman  claimed  to  have 
been  injured  in  handling  freight,  and  the  rail- 
road company  introduced  in  evidence  tlie  records 
of  the  movements  of  its  trains  and  employes, 
which  were  quite  voluminous  and  complicated, 
it  was  not  improper  for  the  court  as  giving  un- 
due weight  to  such  evidence  to  summarize  the 
matters  contained  in  the  records. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  679;   Dec.  Dig.  «=>244(4).] 

8.  Tbial    «=>339(2)— Powkb   of   Coubi>-BIb- 

CEIVINO    VEBDICT. 

WhUe  under  Gen.  St  1902,  f  756,  the  pow- 
er of  a  court  to  return  a  jury  for  reconsidera- 
tion is  limited  to  cases  where  the  court  deems 
that  the  jury  have  mistaken  the  evidence  and 
brought  in  a  verdict  contrary  to  it  or  have 
brought  in  a  verdict  contrary  to  the  instructions, 
the  court  may  in  a  personal  injury  action,  where 
it  was  contended  by  defendant  that  the  accident 
never  occurred,  and  plaintiff  offered  practically 
no  evidence  showing  the  date  on  which  it  oc- 
curred, return  the  jury  after  a  verdict  in  favor 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DigH  i  792;  Dec.  Dig.  «=9339(2).] 

9.  bvidbnck  «=3597— ^stjfncienct  to   sup- 
pobt  Verdict— Conjectcbe. 

A  verdict  on  conjecture  cannot  b«  upheld. 
[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  i  2449;  Dec.  Dig.  «=s>597.] 

10.  Pleading   *=»391— Complaint— Time. 
While  the  exact  date  of  an  accident  as  laid 

in  the  complaint  need  not  be  proven,  yet  to  re- 
cover for  injuries  resulting  plaintiff  must  es- 
tablish that  the  accident  occurred  under  the 
circumstances  pleaded,  and,  where  the  defense 
was  that  no  such  accident  occurred,  the  proof 
must  show  that  it  happened  on  or  about  the 
time  alleged  which  is  one  of  the  circumstances. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  1306,  1811 ;  Dec.  Dig.  «=»3»1.] 


11.  Tbial  «=9339<3>  — Vkbdiof— Rkhandino 
wim  Instbuctions. 

Where  a  railroad  brakonan  daimed  that 
he  suffered  injuries  in  handling  freight,  but  there 
was  practically  no  evidence  of  the  date  of  his 
injury,  although  it  appeared  that  it  most  have 
occurred  between  two  dates,  the  latter  of  which 
marked  the  time  when  he  left  his  employment 
and  went  to  a  hospital,  the  court  might  proper- 
ly refuse  to  accept  a  verdict  for  plaintiff,  and, 
after  directing  the  jury  to  reconsider  the  ver- 
dict, charge  that  they  could  not  find  for  plain- 
tiff unless  the  accident  happened  between  the 
times  when  he  began  work  and  quit  ^though 
they  need  not  find  that  the  accident  occurred  on 
the  specific  day  averred  in  the  complaint ;  for  • 
verdict  cannot  be  based  on  conjecture  or  specu- 
lation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  793;  Dec.  Dig.  «s>330(3).] 

12.  Tbial  <8=»339(3)— Vebdict  — Remandino 
WITH  Instbuctions  —  Inconsistent  In- 
struction. 

In  such  case  where  the  court  had  already 
charged  that,  in  order  to  find  for  plaintiff,  the 
jury  must  find  that  the  accident  happened  on 
some  particular  day,  the  subsequent  instructions 
which  were  given  after  the  court  directed  the 
Jury  to  reconsider  verdict  for  plaintiff  were  not 
inconsistent  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  C«it 
Dig.  i  .793 ;  Dec  Dig.  «s>339@).] 

Appeal  from  Superior  Court,  New  Haven 
County;    Lucien  F.  Burpee,  Judge. 

Action  by  Marion  W.  Hubert  against  tbe 
New  York,  New  Haven  &  Hartford  Railroad 
Coiopaiiy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    No  error. 

The  complaint  contains  two  counts,  whose 
allegations  are  precisely  alltee,  save  that  the 
first  contains  one,  In  substance^  tbat  tbe  de- 
fendant was  a  railroad  common  carrier  m- 
gaged  In  Interstate  commerce,  and  tbe  plain- 
tiff employed  by  It  In  such  commerce  at  tbe 
time  his  Injury  was  received,  which  was 
absent  from  the  second.  Claims  for  damages 
are  made  under  both  the  federal  statute  reg- 
ulating the  liability  of  common  carriers  by 
railroads  engaged  in  Interstate  commerce  to 
their  employes  engaged  in  such  commerce 
and  the  ccsnmon  law.  The  complaint,  after 
alleging  tbat  the  defendant  was  engaged  in 
Interstate  commerce,  recites  that  at  the  time 
of  the  plaintiffs  alleged  Injury  on  May  13, 
1912,  changed  by  amendment  from  May  14, 
1912,  he  was  at  work  for  it  in  Its  West- 
chester, N.  T.,  frelghtyards,  assisting,  by  dl- 
reqtlon  of  the  defendant,  tn  unloading  a 
freight  car  loaded  In  part  with  barrels,  and 
In  carrying  the  barrels  frtxn  tbe  car  upon 
bis  back  and  shoulders;  that  one  of  the 
barrels,  filled  with  smne  heavy  articles,  now 
supposed  to  be  Iron  chains  or  rollers,  was  by 
the  defendant's  dlrecCl<»  placed  upon  the 
plaintiff's  back  and  shoulders  without  state- 
ment or  warning  of  Its  contents;  that  by 
reascm  of  the  great  weight  of  t^e  barrel  and 
the  plaintiff's  Ignotance  of  that  fact  and  of 
the  strain  It  would  idaoe  upon  him,  and  hi* 
consequent  unpreparedness,  be  was  borne 
down  and  crushed  and  badly  and  permanent- 
ly Injured.     It  also  avers  that  the  plaintiff 
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acted  with  doe  cara,  and  tbat  tbe  injury  was 
occasioned  throngh  the  negligence  of  the  de- 
fendant, Its  otBcers,  agents,  and  employds. 
The  remaining  allegations  relate  to  the  char- 
acter and  extent  of  the  injury  and  mattera 
pertinent  to  the  amount  of  recovery. 

The  answer  denies  or  puts  the  plaintiff  to 
his  proof  of  all  the  allegations  of  tte  com- 
plaint, save  that  which  avers  tliat  the  defend- 
ant was  an  interstate  common  carrier  by  rail- 
road. 

The  answer  having  been  filed,  the  plaintiff 
made  a  nioti<m  for  a  disclosure  by  or  on  be- 
half of  the  defendant,  which,  after  having 
been  twice  amended,  was  successfully  demur- 
red to.  Thereupon  he  filed  an  amended  mo- 
tion covering  the  same  ground  and  having 
the  same  purpose  as  that  alread}'  disposed 
of,  but  ao  drawn  as  to  avoid  certain  of  the 
objections  urged  to  the  former  motion,  and 
stating  with  more  brevity  and  precision  the 
interrogatories  to  which  answer  was  sought 
and  the  records  and  papers  whose  production 
was  desired.  This  motion,  for  the  first  Ume, 
set  out  the  facts  showing  that  the  informa- 
tion whldj  the  answers  to  the  interroga- 
tories and  the  production  of  the  records  and 
papers  indicated  would  supply  was  relevant 
and  material  to  the  support  of  his  case,  and 
the  reasons  relied  upon  as  entitling  him  to 
a  disclosure.  As  showing  the  relevancy  of 
the  information  sought,  the  motion  recited 
those  allegations  of  the  first  count  of  the 
complaint,  which  detailed  the  circumstances 
under  which  the  plaintiff  received  his  injury, 
which  had  been  denied.  As  showing  reasons 
why  the  motion  should  be  granted,  it  averred 
that  the  plaintiff  had  no  records,  papers,  or 
documents  showing  the  interstate  nature  of 
his  employment  at  the  time  of  his  injury,  the 
point  to  which  the  barrel  which  caused  the 
injury  Was  being  carried,  and  no  record  of 
its  size,  weight,  or  contents,  that  such  records, 
papers,  or  documents  were  within  the  ex- 
clusive possession  and  control  of  the  de- 
fendant, and  that  knowledge  concerning  those 
matters  was  its  exclusively.  The  motion  con- 
tained the  following  statement  of  papers 
whose  production  was  sought: 

"(1)  All  waybills,  freight  receipts,  manifests, 
oifice  records,  and  other  papers  and  documents 
showing  the  place  where  the  shipment  of  smd 
barrel,  placed  as  aforesaid  upon  the  plamtiff  s 
Bhoiilders,  was  received  by  the  defendant,  and 
the  destination  of  said  Blupmcnt. 

"(2)  The  time  when  the  plaintiff  stopped  work 
on  the  morning  of  May  13,  1912.  ,  .     ,_ 

"(3)  The  last  barrel  handled  by  the  plaintiff 
before  stopping  work  on  said  morning. 

"(4)  The  number  of  the  car  in  connection  with 
which  the  plaintiff  last  worked  before  stopping 
work  on  said  morning. 

"(5)  The  point  at  which  said  car  was  received 
by  the  defendant  and  its  destination. 

"(6)  All  freight  receipts,  waybills,  manifests, 
office  records,  and  other  papers  and  documents 
showing  the  si«e,  weight,  and  contents  of  the 
last  banrel  bandied  by  the  plaintiff  before  stop- 
ping work  on  the  morning  of  May  IS,  1912." 

The  fOUowlng  were  the  interrogatories: 
"First  interrogatory:    Was  the  barrd  placed 
upon  the  pJaiadff's  shoulders  as  stated  u  the 


foregoing  nioti«n  eoiuigned  to  a  point  ontsido  of 
the  state  of  New  York? 
"Second  interrogatory :   If  so,  to  what  pomt? 
"Third  interrogatory:   At  what  point  was  said 
barrel  received  by  the  defendant* 

"Fourth  interrogatory:  At  what  point  was 
the  shipment  last  handled  by  the  plaintiff  before 
he  stopped  work  on  the  morning  of  May  13, 
1912,  received  by  the  defendant,  and  to  what 
point  was  it  consigned? 

"Fifth  interrogatory:  At  what  point  did  the 
defendant  receive  the  last  car  in  connection  with 
wliich  the  plaintiff  worked  just  before  stopping 
work  on  May  18,  1912,  and  what  was  its  des- 
tination? 

"Sixth  interrogatory:  Did  the  plaintiff's  du- 
ties call  for  his  services  in  connection  with  ship- 
ments, trains,  or  cara  in  the  course  of  transit 
from  points  outside  of  the  state  of  New  York  or 
to  points  outside  of  the  state  of  New  York?" 

At  the  trial  the  idalntlfl,  who  was  the  only 
witness  testifying  to  the  circumstances  at- 
tending his  injury,  testified  that  his  employ- 
ment with  the  defimdant  was  as  an  extra 
man  working  (mly  as  called  upon;  that  be 
was  Injured  on  either  the  11th  or  12th  of 
May,  1912,  when  he  was  at  work  as  a  bralce- 
man  or  freight  shifter  on  a  loaded  freight 
train  proceeding  from  Harlem  Blver,  In  New 
York,  to  Stamford,  In  this  state;  tbat  the 
train  crew,  of  which  he  was  a  member,  was 
In  charge  of  Conductor  Stone,  Its  other  mem- 
bers being  unknown  to  him;  that  on  arriving 
at  the  Westchester  freightyards  at  about  7 
a.  m.  be,  with  the  other  members  of  the  crew 
under  the  direction  of  Stone,  were  engaged  In 
transferring  freight  from  one  car  In  the  train 
to  another  for  the  purpose  of  consolidating 
it;  and  that  in  the  course  of  this  work  be 
was  injured  In  the  manner  alleged  in  the 
complaint  He  testified  that  the  barrel  which 
bore  him  down  and  Injured  him  weighed  400 
or  600  pounds,  and  contained,  as  disclosed 
by  one  of  its  heads  coming  out  In  the- fall, 
Iron  rollers  about  six  Inches  in  length.  He 
farther  testified  that,  not  realizing  at  tbe 
time  the  extent  of  his  injury,  he  continued 
with  the  train  to  Stamford,  and  returned  on 
a  passenger  train  to  New  York,  where  and 
when  be  consulted  a  physician;  that  he  re- 
mained on  duty  until  May  14tb ;  that  there- 
after he  did  no  work,  and  was  taken  to  the 
Lincoln  Hospital  In  New  York  City  on  May 
19tb,  having  remained  under  the  care  of  a 
physician  meanwhile.  He  said  that  on  May 
ItJth  he  vrorked  but  on  a  worktraln,  which 
carried  no  freight 

The  defendant  contended  that  the  plaintiff 
suffered  no  such  Injury  as  he  claimed,  or 
any  similar  one,  while  In  its  employ.  On  Its 
behalf  it  produced  its  records  purporting  to 
show  the  movements  of  its  trains  and  train- 
men covering  the  period  from  May  10th  to 
May  19th,  and  particularly  those  showing 
tbe  movements  of  the  plaintiff  and  Conduc- 
tor Stone,  and  claimed  to  have  established 
by  them  that  tbe  plaintiff  was  not  at  the 
claimed  place  of  accident  during  that  time, 
but  was  elsewhere  In  the  defendant's  employ 
until  May  leth,  when  he  ceased  to  work. 

Dr.  Eddy,  who  participated  in  an  operation 
upon  the  plaintiff  at  Lincoln  Hospital,  was 
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called  as  a  witness  on  his  bebaU.  Upon 
cross-examination  he  testified  that  shortly 
after  the  plaintiff  was  brought  to  the  hos- 
pital he  made,  in  the  ordinary  hospital  rou- 
tine, statements  about  his  case  to  one  of  the 
senior  sargeons  now  practicing  In  Utlca,  N. 
X. ;  that  an  entry  of  those  statements  was 
made  In  the  hospital  records,  which  he  (the 
witness)  had  examined,  and  with  which  he 
was  familiar;  that,  being  unable  to  obtain 
the  original  records  of  the  hospital,  be  bad 
caused  another  person  to  make  a  copy  of 
them;  that  he  had  read  and  knew  the  con- 
tents of  the  copy,  and  was  able  to  say  that 
it  was,  In  general,  correct,  but  that  he  had 
not  compared  It  word  for  word  with  the 
original ;  that  he  had  given  this  copy  to  Mr. 
Beers,  of  plaintiff's  counsel.  Defendant's 
counsel  then  asked  Mr.  Beers  if  he  would 
permit  them  to  see  It  This  request  being  re- 
fused, they  read  from  the  New  York  Code  of 
OlTil  Procedure  provisions  which,  as  they 
claimed,  made  the  original  record  privileged 
In  New  Xork  state,  and  that  therefore  it  had 
been  impossible  for  the  defendant  either  to 
see  it  or  to  obtain  it  or  a  copy  of  it  by  means 
of  a  deposition  or  otherwise,  but  that  the 
privilege  might  be  waived  by  the  plaintiff. 
They  then  called  Mr.  Beers  as  vrttness,  and 
asked  him  to  produce  the  paper  described  by 
Dr.  Eddy.  The  witness  stated  that  he  had 
the  paper  in  court,  but,  after  advising  with 
his  associate  counsel,  dedlned  to  produce  it. 
Defendant's  counsel  thereupon  asked  the 
court  to  order  its  production.  This  the  court 
refused  to  do,  upon  the  ground  that  it  had 
not  been  established  that  it  was  a  sufficiently 
accurate  copy  of  the  hospital  record  to  be  ad- 
missible. 

The  Jury,  having  reported,  agreed  upon  a 
verdict  for  the  plaintiff  for  $7,000.  The 
court  returned  them  to  a  second  considera- 
tion, addressing  them  as  follows: 

"Gentlemen  of  the  jury,  before  the  court  ac- 
cepts this  verdict  it  feels  that  it  ought  to  say 
a  word  more  to  you  concerning  the  question 
■which  your  foreman  asked  when  you  came  back 
after  the  recess  this  noon,  in  order  that  there 
may  be  no  possibility  of  any  wrong  being  done. 
And  that  relates  to  your  conclusion  about  the 
day  when  this  accident  happened,  if  it  happened. 

''The  plaintiff  alleged  m  his  amended  com- 
plaint that  this  accident  happened  on  May  13th. 
In  his  testimony,  as  I  recall  it,  he  said  it  hap- 
pened on  the  11th  or  12th.  During  the  trial  ev- 
idence was  introduced  concerning  the  actions 
which  took  place  on  the  10th,  12th,  13th,  14th, 
IBth,  and  16th  of  May.  And  it  appeared  in  the 
evidence  that  the  plamtiff  left  his  employment 
on  the  16th  and  went  to  the  hospital  on  the 
19th  of  May.  Now,  it  is  not  necessary  for  the 
plaintiff  to  prove  that  the  accident  occurred  on 
the  13th  of  May,  as  he  alleged.  It  is  not  ab- 
solutely material  that  it  should  be  shown  that 
it  occurred  on  the  11th  or  12th  of  May,  instead 
of  the  13th,  as  he  testified.  But  your  verdict 
must  be  based  upon  a  finding  that  the  accident 
occurred  upon  some  day  about  which  testimony 
has  been  produced  during  the  trial.  Now,  the 
testimony  was  confined  to  occurrences  upon  the 
10th,  11th,  12th,  13th,  14th,  15th,  and  16th  of 
May ;  and  your  verdict  must  be  based  upon  the 
conclusion  that  this  accident,  if  any  occurred, 
occurred  on  one  of  those  days.  And  that  is 
what  the  court  intended  to  say  to  you  when  it 


said  it  must  be  within  a  reasonable  time.  H« 
is  allowed  a  reasonable  latitude  within  which  to 
prove  on  what  day  the  accident  happened,  bat 
it  must  be  upon  some  day;  the  evidence  must 
show  that  it  happened  upon  some  day  about 
which  you  have  testimony. 

"Now,  with  that  explanation  in  mind,  which 
I  feel  that  I  ought  to  make  in  view  of  the  pos- 
sibility of  a  misunderstanding  of  the  court's 
charge  and  the  subsequent  instructions,  I  wish 
you  to  take  your  verdict  and  retire  and  con- 
sider that  matter,  and  return  when  you  have  suf- 
ficiently considered  that  matter,  and  hand  in 
your  verdict  as  you  find  it  then ;  that  is,  I  de- 
sire you  to  consider  what  effect,  if  any,  these 
instructions  would  have  upon  your  verdict,  and, 
if  they  have  any  effect,  to  make  your  verdict 
correspond  to  the  instructions  given,  both  now 
and  heretofore.  You  may  retire  again,  gentle- 
men." 

The  court's  previous  Instructions  upon  tills 
subject  had  been,  in  substance,  that  the  Jnry 
were  not  confined  to  finding  that  the  Injury 
complained  of  had  been  received  by  the  plain- 
tiff upon  the  13tb  of  May,  as  alleged,  or  upon 
the  lltb  or  12th,  as  the  plaintiff  had  testi- 
fied, or  upon  any  particular  day,  provided  the 
evidence  warranted  them  in  reaching  the 
conclusion  that  he  was  injured  upon  some 
other  day;  that  they  were  not  confined  to 
any  particular  day,  but  that  they  could  not 
find  that  the  accident  occurred  upon  some  day 
concerning  which  no  evidence  had  been  In- 
troduced. 

After  the  return  and  acceptance  of  a  ver- 
dict in  favor  of  the  defendant,  the  plaintiff 
filed  a  motion  In  arrest  of  Judgment  and  that 
the  verdict  be  set  aside.  This  motion  was 
based  entirely  upon  alleged  errors  of  the 
court  In  not  accepting  the  verdict  In  favor 
of  the  plaintiff  first  agreed  upon,  in  returning 
the  Jury  to  a  second  consideration  and  in 
its  Instructions  then  given  to  the  Jury.  This 
motion  was  denied,  and  Judgment  entered 
upon  the  verdict  as  accepted. 

Other  pertinent  facts  are  sufficiently  stated 
In  the  opinion. 

John  W.  Wescott,  of  Camden,  N.  J.,  and 
George  E.  Beers,  of  New  Haven,  for  appel- 
lant. Thomas  M.  Steele  and  Harrison  T. 
^eldon,  both  of  New  Haven,  for  am>el]eeL 

PRENTICE,  a  J.  (after  stating  the  facts 
as  above).  [1]  The  reasons  of  appeal  chal- 
lenge the  correctness  of  the  trial  court's  ac- 
tion in  sustaining  the  demurrers  to  the  mo- 
tions for  a  disclosure.  Its  actlcm  In  sustain- 
ing the  demurrer  to  the  motion,  as  finally 
amended  and  perfected,  alone  calls  for  con- 
sideration. Arnold  v.  Kutlnsky,  80  Conn.  549, 
552,  69  Atl.  350;  Boland  v.  O'NeU,  72  Conn. 
217,  220,  44  Ati.  IB;  Mitchell  v.  Smith,  74 
Conn.  125,  127,  49  AO.  909. 

[2,  3]  Even  as  to  this,  Inquiry  as  to  Its 
propriety,  in  view  of  the  several  objections 
presented  to  .the  motion  by  the  demurrer.  Is 
rendered  unnecessary  In  the  present  situ- 
ation. It  Is  sufficient  to  notice  that  the  plain- 
tiff was  not  harmed  In  any  way  by  his  failure 
to  obtain  a  disclosure  as  to  uny  matter  cover- 
ed by  his  motion  concerning  which  he  was  by 
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any  possibility  entitled  to  one.  Connsel  in 
their  brief  say  that  all  they  were  seeking  to 
establish  was  "the  fact  of  the  interstate 
natnre  of  the  shipment,  the  character  of 
the  package,  and  the  date  and  drcnmstances 
of  the  Injury."  This  statement  adds  one 
object  sought,  the  last  stated,  to  those  indi- 
cated in  the  motion,  and  may  be  safely  ac- 
cepted as  comprehensive. 

As  to  the  date  and  circumstances  of  the 
Injnry,  these  certainly  were  not  matters  pre- 
snmed  to  be  exclnslvely  within  the  defend- 
ant's  knowledge.  The  plaintiff  must  be  pre- 
sumed to  have  known  when  and  how  he  was 
Injured,  and  no  reasons  are  shown  why  he 
did  not  His  complaint  bad  already  set  out 
these  matters  with  apparent  fullness  of  de- 
tail, and  upon  the  trial  he,  professing  knowl- 
edge testified  concerning  them.  Any  knowl- 
edge which  the  defendant  might  have  had 
would  not  under  ordinary  circumstances,  be 
Its  exclusively,  and  the  present  circumstances 
were  not  shown  to  have  been  exceptional  In 
that  regard.  It  would  appear,  therefore,  not 
only  that  the  plalntUt  was  not  deprived  of 
the  desired  information  In  support  of  his  case 
by  the  failure  to  have  a  disclosure  In  these 
particulars,  but  also  that  he.  dearly  was  not 
entitled  to  one,  since  the  facts  were  not 
shown  to  lie  exclusively  within  the  knowledge 
of  the  defendant.  Downie  v.  Nettleton,  61 
Conn.  593,  506,  24  Atl.  977. 

The  failure  to  secure  a  disclosure  of  In- 
formation bearing  upon  the  interstate  charac- 
ter of  the  shipment  could  have  possessed  no 
Importance  save  as  It  may  have  deprived 
the  plaintiff  of  proof  of  the  Interstate  charac- 
ter of  his  employment  at  the  time  he  was  In- 
jured as  showing  that  his  right  of  recovery 
was  governed  by  the  federal  act.  The 
plaintifC  testified  that  he  was  engaged  in  the 
capacity  of  brakeman  and  freight  shifter  on 
a  train  carrying  freight  and  running  from  the 
frelghtyard  of  the  company  in  Harlem,  N.  Y., 
to  Stamford,  Conn.,  when.  In  the  course  of 
that  run,  he  was  Injured  at  Westchester,  N. 
T.,  while  engaged  in  the  transfer  of  freight 
from  one  car  to  another  npon  the  train,  and 
that  he  continued  on  the  train  in  the  perform- 
ance of  his  duties  to  the  end  of  Its  run  to 
Stamford.  There  appears  to  have  been  no 
question  made  by  the  defendant  npon  the 
trial  that  any  injury  received  by  the  plalntUt 
upon  its  train,  as  described,  was  an  Injury 
to  him  while  employed  by  it  in  interstate 
commerce,  and,  as  such,  subject  to  the  pro- 
vision of  the  federal  law.  It  is  difficult  to 
discover  how  under  the  testimony  there  could 
have  been.  N.  T.  Central  R.  R.  Co.  v.  Carr, 
238  U.  S.  260,  263,  35  Sup.  Ct  780,  59  U 
Ed.  1298;  Nor.  Car.  R.  R.  Co.  v.  Zachery, 
232  U.  S.  248,  250,  34  Sup.  Ct  305,  58  L.  Bd. 
601,  Ann.  Cas.  1914C,  159;  St  L.  ft  San  F. 
R.  B.  Co.  V.  Scale,  229  tJ.  8.  166,  159,  33  Sup. 
Ct  651,  67  Ii.  Ed.  1129,  Ana  Cas.  1914C,  166. 
The  court  practically  told  the  Jury  that  It 
might  be  so  assumed.    Clearly  the  plaintiff 


lost  nothing  In  this  regard  by  reason  of 
the  absence  of  a  disclosure. 

In  the  matter  of  the  character  of  the  pack- 
age the  plaintiff  professed  to  have  knowledge 
of  the  material  facts  in  that  regard,  and  be 
testified  to  its  character,  approximate  weight, 
and  contents.  A  disclosure  could  have  sup- 
plied nothing  of  material  importance  ia  eith- 
er of  these  particulars. 

[4]  Several  complaints  are  made  of  the 
charge.  One  concerns  an  Isolated  sentence 
in  the  f(riIowing  language  taken  from  one  of 
the  defendant's  requests: 

"If  you  should  find,  In  accordance  with  the 
defendant's  claim,  that  the  alleged  accident  nev- 
er took  place,  or  if  you  are  unable  to  determine 
from  the  evidence,  considering  it  aU,  whether 
it  ever  took  place  or  not— that  is,  It  you  are 
doubtful  about  it— if  you  have  any  doubt,  after 
considering  all  evidence,  or  are  nnable  to  deter- 
mine whether  it  took  place  or  not,  then  your  ver- 
dict should  be  tor  the  defendant" 

It  is  said  that  the  Jury  were  here,  in  ef- 
fect told  that  the  burden  of  pro'of  was  upon 
the  plaintiff  to  establish  the  fact  of  accident 
beyond  a  doubt.  Assuming  that  the  doubt 
of  which  the  court  here  spoke  was  one  wliidi 
remained,  notwithstanding  a  preponderance 
of  evidence  in  favor  of  the  plaintiff's  con- 
tention, and  that  the  language  quoted,  criti- 
cally analyzed,  bears  the  construction  plain- 
tiff's counsel  put  ujwn  it  that  construction 
and  the  deduction  drawn  from  It  are  neither 
obvious  nor  calculated  to  impress  the  or- 
dinary listener,  but  rather  are  to  be  arrived 
at  by  processes  of  close  literary  criticism. 
The  Jury  had  already  been  told  repeatedly, 
and  in  plain  and  direct  language,  that  the 
only  burden  upon  the  plaintiff  to  entitle  hUn 
to  a  verdict  was  one  to  support  his  material 
allegations  by  a  fair  preponderance  of  proof, 
clearly  explained  to  mean  tlie  better  and 
weightier  evidence,  and  it  is  scarcely  be- 
lievable that  the  Jury,  taking  the  whole 
charge  together,  could  have  understood  thdr 
Instructions  otherwise. 

[6]  Other  complaints  addressed  to  the 
charge  are  that  the  Instructions  upon  the 
subject  of  contributory  negligence  and  the 
burden  of  proof  in  that  matter  were  Incon- 
sistent and  confusing.  The  complaint  pre-  . 
sented  the  case  In  two  aspects,  to  wit,  Its 
common-law  tispect  if  the  federal  statute 
was  not  controlling,  and  its  aspect  If  that 
statute  did  govern  by  reason  of  the  inter- 
state character  of  the  employer  and  employ- 
ment The  court  followed  the  example  thq» 
set  by  the  complaint,  and  first  dealt  with 
the  legal  principles  applicable  to  the  case  as 
one  at  common  law,  and  rightfully  placed' 
uiK>n  the  plaintiff  In  that  event  the  burden- 
of  showing  the  absence  of  contributory  neg- 
ligence oa  his  part  as  a  condition  precedent 
to  recovery.  It  then  passed  to  a  considera- 
tion of  the  differences  to  be  observed  In  tlw 
decision  of  the  case  and  the  award  of  dam- 
ages if  the  federal  statute,  and  not  the  com- 
mon law,  was  to  contr<d,  as  it  practically 
told  them  that  under  .the  evidence^  It  did. 
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In  this  part  of  its  instmctlmis  and  In  sop- 
plemental  Instmctlons  given  when  the  Jnry 
waa  recalled  it  clearly  explained  that  the 
fact  that  the  plaintiff's  injury  was  caused 
by  the  negligence  of  a  fellow  servant  would 
be  no  bar  to  recovery,  and  dwelt  at  length 
upon  the  provisions  of  the  federal  act  re- 
lating to  contribntory  negligence  both  in  the 
matter  of  the  measure  of  damages  and  the 
burden  of  proof.  In  the  supplemental  in- 
structions the  Jnry  were  distinctly  told  that 
by  the  terms  of  the  United  States  statute 
the  plaintiff  was  not  called  upMi  to  prove, 
as  a  condition  precedent  to  recovery,  that 
he  was  exercising  reasonable  care,  and  that 
he  did  not  materially  contribute  to  his  in- 
juries by  his  negUgenoe,  and  that  he  was  not 
required  to  assume  that  burden  of  proof. 
Inconsistency  between  the  two  portions  of 
the  charge  there  was  not.  The  two  counts 
rested  upon  different  foundations,  called  for 
the  application  of  different  principles,  and 
required  at  the  hands  of  the  court,  if  the 
charge  was  to  be  commensurate  with  the 
complaint,  instructions  pertinent  to  each. 
Slsson  V.  Stonlngton,  73  C!onn.  348,  332,  47 
Atl.  662.  Whatever  seeming  inconsistency 
or  want  of  harmony  there  may  have  been 
and  whatever  confusion  may  have  arisen  was 
not  the  result  of  wrongful  instructions,  but 
of  the  two-sided  case  the  complaint  present- 
ed. After  the  final  instructions,  given  in 
such  a  way  as  to  impress  them  most  strong- 
ly upon  the  Jury's  attention,  their  minds 
could  hardly  have  been  left  in  a  state  of 
doubt  or  confusion  harmful  to  the  plain- 
tiff as  to  where  the  burden  of  proof  In  the 
matter  of  contributory  negligence  lay. 

[6]  It  Is  charged  that  the  court  erred  in 
telling  the  Jury,  under  the  circumstances  of 
the  case,  that  if  the  plaintiff  had  in  his  pos- 
session records  or  cities  of  records  procured 
by  him,  which  he  was  unwilling  to  produce, 
they  would  be  entitled  to  draw  an  Inference 
unfavorable  to  him  concernUig  that  record 
provided  they  found  it  contained  any  tes- 
timony which  would  have  been  material  to 
or  admissible  under  the  issues.  The  conten- 
tion is  not  that  this  statement  was  unsound 
as  an  abstract  proposition  of  law,  but  that, 
as  respects  the  situation  In  this  case  to 
which  it  was  apparently  addressed,  it  was 
liable  to  be  misunderstood,  misapplied,  and 
misleading,  for  the  reason  that  the  so-called 
copy  of  record  whose  n'onproductton  was  in- 
volved was  not,  as  the  court  Itself  ruled  and 
held,  shown  to  be  a  sufiSciently  accurate 
copy  to  be  admitted  in  evidence.  Assum- 
ing that  the  instruction  was  susceptible  of 
this  misunderstanding  and  misapplication,  it 
Is  manifest  that  the  plaintiff  was  not,  in 
fact,  harmed  by  it,  in  view  of  the  verdict  of 
the  Jury  first  agreed  upon  and  Its  subsequent 
diange  as  the  palpable  result  of  the  court's 
instructions  accompanying  the  return  of  the 
Jury  to  a  second  consideration  which  con- 
cerned only  the  matter  of  dates.    Clearly  it 


did  not  stand  in  the  way  of  the  Jury's  deci- 
sion in  favor  of  the  plaintiff. 

[7]  The  complaints  that  the  court  erred 
and  showed  bias  in  favor  of  the  defendant: 
(1)  In  overemphasizing  the  importance  of 
the  defendant's  records  of  the  movemoits  oC 
its  trains  and  trainmen,  k^t  in  the  course 
of  its  business,  and  produced  to  show  that 
the  plaintiff's  injury  could  not  have  been  re- 
ceived as  he  testified;  and  (2)  in  ledting 
with  great  particularity  the  defendant's  evi- 
dence ;  and  (3)  in  magnifying  the  burden  Im- 
posed by  law  upon  the  plaintiff  are  without 
foundation.  The  records  were  of  sodi  a 
character  and  dealt  with  so  many  details 
that  a  careful  summary  of  what  they  pur- 
ported to  dlsctoee  was  not  only  proper,  bat 
necessary  to  their  understanding  by  the  Jui7, 
and  we  discover  nothing  in  the  summary,  aa 
made  by  the  court,  or  in  Its  comments  upon 
the  evidence  summarized,  that  was  other 
than  fair  and  impartial.  Neither  do  we  dis- 
cover anywhere  in  the  language  used  or  in 
the  comments  made  by  the  court  anything 
either  indicative  'of  bias  on  its  part  or  trans- 
gressing its  clear  right  of  comment.  State 
V.  Rome,  64  Conn.  330,  335,  30  Atl.  57 ;  Crotr 
ty  V.  Danbury,  79  Conn.  380,  387,  65  Atl.  147  ; 
State  V.  Marx,  78  Conn.  IS,  28,  60  Atl.  690. 

The  reasons  of  appeal  to  which  the  plain- 
tiff's counsel  appear  to  attach  the  most  im- 
portance are  those,  several  In  number,  which 
relate  to  the  action  of  the  court  following  the 
Jury's  report  of  their  agreement  upon  a  ver- 
dict for  the  plaintiff,  including  its  return  of 
them  to  a  second  consideration,  Its  instruc- 
tions then  given  to  them,  its  subsequent  ac- 
ceptance of  a  verdict  for  the  defendant,  and 
Its  refusal  to  set  aside  that  verdict 

[8]  In  this  connection  it  is  first  charged 
that  their  return  for  reconsideration  was  in 
excess  of  the  court's  authority,  since  the 
decision  at  which  the  Jury  had  arrived  was 
In  strict  accord  with  both  the  evidence  and 
the  instructions  which  had  been  given.  It  is 
true,  as  plaintiff's  counsel  urge,  that  our 
statute  in  terms  limits  the  power  of  a  court 
to  return  a  Jury  for  a  reconslderati<ni  to  situ- 
ations in  which  the  court  Judges  either  that 
"the  Jury  have  mistaken  the  evidence  in  the 
case  and  have  brought  in  a  verdict  contrary 
to  it,"  or  that  "they  have  brought  in  a  ver- 
dict contrary  to  the  directions  of  the  court  la 
a  matter  of  law."  Oen.  Stat  i  756.  Xtda 
limitation.  It  will  be  noticed,  however,  is 
one  which  affords  a  court  a  wide  latitude  for 
the  exercise  of  the  power  conferred.  The 
limits  of  that  power  were  not  exceeded  in 
the  present  case.  The  court  was  of  the  opin- 
ion, and  had  reasonable  grounds  for  that 
(pinion,  in  view  of  the  evidence,  that  the 
Jury  bad  either  disregarded  its  directions 
explicitly  given  to  them  that  they  could  not 
find  that  the  plaintiff  had  sustained  his  al- 
leged Injury  upon  some  day  concerning  which 
there  had  been  no  evidence,  and  without 
warrant  in  the  evidence  in  the  case  or  else 
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had  mistaken  that  evidence.  That  tbls  opin- 
ion was  well  founded  appears  quite  clearly 
from  tbe  result  of  the  jury's  reconsideration 
when  examined  In  connection  with  tbe  In- 
structions which  aoconqpanled  their  return 
to  It 

[f-11]  Tlie  real  question  to  be  considered 
tooddng  the  court's  action  at  this  point  aris- 
es out  of  these  instructions.  The  appellant 
claims  that  they  were  not  only  incorrect  in 
themselves  but  also  inconsistent  with  those 
previously  given,  so  that  there  was  a  prac- 
tical refusal  to  accept  a  verdict  returned  in 
conformity  with  the  earlier  instructions  and 
a  practical  direction  to  render  one  to  be 
reached  upon  a  different  basis. 

The  instructions  were  correct.  Their  gist 
is  overlooked  in  the  appellant's  criticism.  It 
is  to  be  found  in  the  proposition  twice  stated 
that  the  verdict  must  be  based  upon  a  find- 
ing that  the  accident  occurred  upon  some  day, 
bearing  upon  which  there  was  evidence  pre- 
sented. This  was  the  legal  proposition  as- 
serted. The  remainder  of  the  court's  re- 
marks were  but  its  application  to  the  situa- 
tion presented  by-  the  evidence  in  the  case. 
The  proposition  is  certainly  a  sound  one,  un- 
less it  be  that  a  jury  is  permitted  to  render 
a  verdict  which  has  no  other  foundation  than 
speculation  or  conjecture.  A  finding  that  an 
accident  hapiwned  upon  a  particular  day, 
without  evidence  of  some  sort  to  support  it, 
Is  a  finding  upon  speculation  or  guess  or 
worse.  Of  course,  witnesses  may  be  uncer- 
tain or  mistaken  in  the  matter  of  dates,  and 
in  their  evidence  assign  wrong  ones  to 
events.  If  in  such  case  the  evidence  in  other 
parts  sufficiently  indicates  that  fact,  the 
Jury  may  find  the  fact  to  be  accordingly. 
Such  a  finding  is  not  unsupported  by  testi- 
mony. On  the  contrary,  tt  is  founded  upon 
testimony.  A  jury  may  follow  the  testimony 
wherever  it  reasonably  leads,  but  they  cannot 
jump  to  concluslonB  which  have  no  support  in 
evidence.  The  legal  principle  here  given  by 
the  court  for  the  guidance  of  the  Jury  was 
but  the  statement  of  a  simple  corollary  to 
the  broad,  general,  elementary  proposition 
that  no  fact  can  be  found  without  evidence. 

In  passing  upon  the  propriety  of  the  appli- 
cation of  this  legal  principle  to  the  concrete 
situaitlon  before  the  jury  as  tbe  court  made 
it,  we  need  to  recall  what  that  situation  was. 
The  plalntifl:  had  testified  that  the  accident  to 
hixn  happened  upon  either  the  11th  or  12t3i  of 
May.  His  employment  in  the  defffldant's 
aervlce,  in  so  far  as  the  testimony  of  either 
party  showed  him  at  work,  was  confined  to 
the  days  from  May  10th  to  May  16th,  in- 
clusive. There  was  no  testimony  indicating 
tliat  be  was  ever  in  the  Westchester  freight- 
yards  before  the  10th  and  it  was  undisputed 
that  he  went  to  the  hospital  on  the  19th  some 
days  after  he  quit  work.  There  pot  only 
was  no  direct  testimony  of  injury  received  by 
him  at  any  other  time ,  than  between  those 
datea,  but  indirect  eTldence  to  that  effect  ot 


every  sort  was  wanting  as  welL  Theare  were 
no  circumstances  shown  which  pointed,  even 
remotely,  to  that  situation  or  from  wbldi  an 
inference  could  be  drawn  thai  sadi  was  tbe 
true  state  of  the  case. 

In  view  of  tbia  situation,  the  court  was 
entirely  justified  in  indicating  to  the  jury  the 
practical  consequences,  as  far  as  tbe  verdict 
was  concerned,  of  the  legal  prqpoedtion  he 
had  stated  to  tbem  in  abstract  terms,  and 
In  specifically  telling  them,  as  it  did,  that  a 
consequence  of  that  principle  was  that  they 
were  limited  by  the  evidence  to  finding  that 
the  plaintiff  was  Injured  upon  some  day  from 
May  10th  to  May  leth.  Inclusive.  Especially 
is  that  true  In  view  of  the  circumstances  sur- 
rounding this  case  and  character  of  the  de- 
fense interposed,  which  was  in  the  na;ture 
of  an  alibi;  that  is  to  say,  that  the  plalntifl 
was  not  at  the  place  of  the  daimad  accident 
at  tlie  time  assigned  to  it,  and  therefore  that 
he  could  not  have  been  injured  as  claimed. 
The  plaintiff  is  indeed  correct  ta  saying  that 
the  allegation  of  time  contained  In  the  aomt- 
plaint  was  not  material,  and  that  tt  was 
permissible  for  the  plaintiff  under  it  to  make 
proof  of  another  day.  His  difficulty  here, 
however,  arose,  not  from  the  pleadings,  but 
from  the  fact  that  the  evidence,  as  presented 
by  the  parties,  bad  made  the  dates  covered 
by  it  material,  and  confined  the  plaintiff's 
ri^t  of  recovery  to  the  occurrences  of  some 
day  to  which  it  either  direcstly  or  indirectly 
related.  State  v.  Ferris,  81  Conn.  »7,  100; 
70  Atl.  087.  Any  other  rule  wonld  be  di8a» 
trous  to  a  defendant  in  a  position  similar 
to  that  occupied  by  {this  one,  and  wonld  open 
a  door  for  escape  from  a  defense  lilce  that  it 
Interposed  in  this  case,  if  reasonably  es- 
tablished, and  an  appeal  to  the  jury  for  a 
verdict  based  upon  speculative  grounds  only. 
Plaintiff's  counsel  in  their  brief  charaoterize 
the  evidence  famished  by  the  defendant's 
records  as  "essentially  persuasive  In  Its 
character  so  far  as  those  days  were'  tencem- 
ed"— that  Is,  the  days  from  May  10th  to  May 
16th.  Their  position  amounts  to  tUs:  That 
the  jury  should  have  been  told  that  it  mat- 
tered not  that  their  evidence  had  been  suc- 
cessfully met  and  overcome,  and  that,  in 
spite  of  that  fact,  and  of  the  further  fact 
that  there  was  an  entire  absence  of  proof  of 
Injury  at  any  other  time,  they  were  at  liberty 
to  find  such  Injury  and  return  a  verdict  for 
the  plaintiff. 

Plalntifl's  counsel  are  quite  right  in  saying 
that  the  essential  thing  they  were  called  up- 
on to  establish  was  the  fact  of  injury  and 
that  the  date  upon  which  it  was  received 
was  an  immaterial  detail.  But  they  under- 
took to  establish  the  fact  of  injury  by  proof 
of  Injury  under  certain  circumstances  and 
condlUons,  among  which  were  the  circum- 
stances of  time  and  place.  Those  circum- 
stances thns  at  once  became  material  in  a 
determinatloh  of  the  fact  of  injury  In  issue. 
Disproof  of  injury  at  the  time  and  place  as 
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testlflecl,  In  the  absence  of  proof  indicating 
that  the  claimed  Injury  was  received  at  some 
other  time  or  place,  was  disproof  which  left 
the  plaintiff  without  proof  of  the  essential 
fact  of  injury. 

[12]  Nor  were  the  instructions  given  at 
this  time  Inconsistent  with  those  previously 
given.  The  same  fundamental  and  control- 
ling legal  proposition  was  iu  most  explicit 
terms  stated  to  the  Jury  before  their  agree- 
ment on  a  verdict.  In  response  ito  their  re- 
quest for  further  instruction  upon  this  sub- 
ject the  court  said: 

"Of  course,  you  must  find— In  order  to  find 
that  it  did  happen,  you  must  find  evidence  ap- 
plying to  some  particular  day.  Tou  cannot 
find  that  the  accident  happened  on  some  day 
concerning  which  no  evidence  has  been  intro- 
duced." 

And  the  same  principle  was  embodied  in 
earlier  instructions.  The  Instruction  com- 
plained of  differs  from  those  previously  given 
only  in  that  it  made  a  more  pointed  and  pre- 
cise application  of  the  controlling  rule  al- 
ready given  to  the  Jury  and  now  repeated  to 
the  evidence  in  the  case.  The  language  in 
which  the  application  is  couched  is  in  Itself 
less  general  and  more  specific  than  that  used 
earlier,  but  the  greater  generality  of  the  ear- 
lier instructions  is,  after  all,  in  appearance, 
rather  than  in  effect,  since  the  emphatic 
statement  that  there  could  be  no  finding  that 
the  plaintiff  was  injured  upon  some  day  con- 
cerning which  there  was  an  entire  absence  of 
testimony  indicating  that  he  was  so  injured 
was  embodied  in  it  to  limit  and  qualify:  It. 
In  substance  and  effect  the  final  instructions 
conform  to  those  previously  given. 

The  conclusions  already  arrived  at  afford 
a  sufficient  Justification  for  the  court's  denial 
of  the  plalntUTs  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial  without  Inquiry 
as  to  the  propriety  of  such  procedure  to  obtain 
a  review  and  revision  of  claimed  errors  of 
law  committed  by  the  court.  Anderson  v. 
State,  43  Conn.  514,  519,  21  Am.  Rep.  069; 
Zaleski  v.  Clark,  45  Conn.  397,  403 ;  Etchells 
V.  Walnwright,  76  Conn.  534,  541,  67  Aa 
121. 

Two  or  three  other  reasons  of  appeal  re- 
lating to  minor  matters  do  not  call  for  dis- 
cussion.   They  are  without  merit 

There  is.  no  error.  The  other  Judges  con- 
curred. 


KANTOR  V.  BLOOM  et  ai 

(Supreme  Court  of  Errors  of  Connecticut 

March  15,  1916.) 

1.  DowEB  <s=979(2)   —  Widow's  Statxjtobt 

Share— RiOht— Evidence. 

Where  the  probate  court  denied  a  widow's 
claim  for  her  statutory  share  under  Gen.  St 
i9(^,  §  391.  on  the  ground  that  her  own  evi- 
dence showed  that  she  had  abandoned  deceased, 
it  was  hot  error  to  exchide  evidence  of  her  mar- 
riage to  the  deceased,  the  finding  of  abandon- 
ment implying  a  valid  marriage. 

[Ed.  Note.— For  other  cases,  gee  Dower,  Dea 
Dfg.   «=»79(2).] 


2.  DowEB  ^saCl  —  Widow's  Shabb  —  Abah- 

DONVENT  —  FlHDINOS  OF  COtJBT  —  CONCLU- 
SIVENESS. 

Abandonment  in  such  case  is  a  question  of 
fact  upon  which  the  conclusion  of  the  trial 
court  IS  conclusive. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  SI  100,  101 ;   Dec.  Dig.  «=»51,] 

8.  DowEB   «=>51— Widow's    Shakbi— "Abaw- 

DONifENT." 

Where  a  claimant  of  a  widow's  sbar«  in  her 
former  husband's  estate  secured  a  rabbinical 
dijorce  and  later  entered  into  a  rabbinical  mar- 
riage with  another,  hving  with  him  17  years 
and  bearing  him  children,  her  acts  constituted 
an  abandonment  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  !§  100,  101;    Dee.  Dig.  «=»5L 

For  other  definitions,  see  Words  and  Fhraaes, 
First  and  Second  Series,  Abandonment] 

4.  DowEB  ®=>51  —  Widow's  Shabe  —  AsAit- 
DONMENT — Consent  of  Pabties. 

,  Abandonment  in  such  case  cannot  be  shown 
where  the  departure  was  with  the  consent  of 
both  parties,  since  the  state  lias  an  interest  in 
the  maintenance  of  the  marital  status  and  in 
the  mutual  observance  of  its  essential  obliga- 
tions. 

TEM.  Note. — War  other  cases,  see  Dower,  Oeat 
Dig.  if  100,  101;   Dec.  Dig.  «=a61.] 

5.  DowEB  ®=>61— Statdtobt  Shabb  of  Wzfb 
•-^** Abandonment  *' 

As  used  in  Gen.'  St  1902,  §  391.  providing 
that  neither  party  to  a  marriage  shall  have  hia 
statutory  share,  who,  without  sufficient  cause« 
has  abandoned  the  other  and  continued  the 
abandonment  to  the  time  of  the  other's  death, 
the  word  "abandonment"  does  not  mean  deser- 
tion, as  defined  in  the  divorce  statute,  for  which 
there  can  be  no  Justification,  since  the  statute 
indicates  that  there  may  be  justification  tor 
abandonment 

[Ekl.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  IS  100,  101;    Dec.  Dig.  <8=>51.] 

6.  DoWEB  «=*51 — Statctobt  Shabe  of  Wid- 
ow—Abandonment— Rights   OF   Pasties. 

Although  voluntary  separation  is  insuffi- 
cient upon  which  to  predicate  abandonment 
where  the  parties  voluntarily  separated,  that 
did  not  justify  either  in  entering  a  subsequent 
illegal  marriage. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  U  100,  101;    Dec.  Dig.  <8=»51.] 

7.  Dower  «=351  —  Widow's  Shabe  —  Aban- 
donment— BiQBTB  OF  Pabties. 

The  fact  that  the  husband,  after  agreement 
to  a  voluntary  separation,  entered  into  an  il- 
legal marriage  with  another,  would  not  justify 
the  wife  in  so  doing,  so  as  to  legalize  her  dalm 
for  a  share  in   the   husband's   property. 

[Ed.  Note. — For  otlier  cases,  see  Dower,  Cent 
Dig.  SI  100,  101;    Dec.  Dig.  <8=»51.] 

Appeal  from  Superior  Court,  Hartford 
County;   Luden  F.  Burpee,  Judge. 

Claim  for  widow's  share  by  Sarah  K&aUx 
against  Bernard  Bloom,  administrator  of 
Solomon  Rubin,  deceased.  From  a  Judgment 
of  the  superior  court  dismissing  claimant's 
appeal  from  probate  court,  she  appeals.  No 
error.  • 

The  finding  shows  that  the  plaintiff,  Sarah 
Eantor,  and  one  Solomon  Rubin  went 
through  a  form  of  marriage  ceremony  In 
Russia  in  1879  and  lived  together  there  as 
husband  and  wife  for  about  7  years,  and 
had  three  children  bom  there.    About  18S6 
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Rnbln  came  to  this  country,  and  la  1888  or 
1890  the  plaintiff  and  the  children  Joined 
blm  here.  The  plaintiff  and  Rubin  contin- 
ued to  lire  together  a8  husband  and  wife 
until  the  spring  of  1893,  when,  In  conse- 
quence of  domestic  quarrels  which  Anally 
culminated  in  Rnbln  calling  the  plaintiff  a 
vile  name  and  telling  her  to  get  out,  the 
plaintiff  left  Rubin  and  tala  home.  About 
two  months  afterwards  Rubin  and  the  plain- 
tiff, who  are  both  of  the  orthodox  Jewish 
faith,  went  before  a  rabbi  In  Bfooldyn,  who, 
after  an  ineffectual  attempt  at  reconcilia- 
tion, performed  the  ceremony  of  rabbinical 
dlTorce.  Shortly  afterwards,  Rubin  con- 
tracted a  rabbinical  marriage  with  another 
woman,  and  later  In  the  same  year  the  plain- 
tiff also  contracted  a  rabbinical  marriage 
with  one  Kantor  with  whom  she  has  ever 
since  lived,  and  stUI  lives,  as  husband  and 
wife  and  to  whom  she  has  borne  tw'o  chil- 
dren. Rubin  died  Intestate,  In  South  Wind- 
sor, In  August,  1911,  and  the  plaintiff  ap- 
plied to  the  probate  court  claiming  to  be  his 
lawful  widow  and  as  such  entitled  to  her 
statutory  share  of  his  estate  under  section 
391,  Gen.  St.  1902.  The  probate  court  held 
that  she  was  not  entitled  to  her  widow's 
share,  on  the  ground  that  she  had  abandon- 
ed Rubin  without  sufficient  cause  and  con- 
tinued such  abandonment  until  his  death. 
From  this  decree  the  plaintiff  appealed  to 
the  superior  court,  which  dismissed  the  ap- 
peal because  It  reached  the  conclusion  that 
the  plaintiff,  without  sufficient  cause,  aban- 
doned Solom'on  Rubin  as  her  husband,  if 
be  was  ever  legally  her  husband,  and  con- 
tinued such  abandonment  to  the  time  of 
Rubin's  death,  and  therefore  was  not  en- 
titled to  any  share  in  his  estate. 

The  material  portion  of  section  391  reads 
as  follows: 

"Nor  shall  either  party  be  entitled  to  such 
statutory  share  who,  withont  sufficient  cause, 
had  abandoned  the  other,  and  had  continued 
such  abandonment  to  the  time  of  the  other's 
death." 

(jharles  D.  LockWood,  of  Stamford,  and 
Theodore  Q.  Oase,  of  Hartford,  for  appel- 
lant. Lewis  Sperry  and  Harry  W.  Reynolds, 
both  of  Hartford,  for  appellees. 

BBACH,  J.  (after  stating  tlie  facts  as 
above).  [1]  It  Is  assigned  as  error  that  the 
trial  court  refused  to  pass  upton  the  question 
of  the  validity  <A  the  plaintiff's  Russian  mar- 
riage to. Rubin,  although  her  reasons  of  ap- 
peal alleged  that  she  was  Rubin's  lawful 
widow,  and  her  standing  In  court  dep^ided 
<m  the  truth  of  that  all^atlon.  The  reason 
for  this  omission  appears  from  the  record 
to  be  that  the  trial  court,  at  or  near  the 
close  of  the  plaintiff's  case,  suggested  that 
Che  plaintiff's  own  testimony  had  made  out 
a  £lear  case  of  abandonment  on  her  part, 
and  that  It  would  therefore  be  unnecessary 
to  pass  uik>n  the  validity  of  the  Russian  mar^ 
riage.    The  appellee^  acting  on  that  sugges- 


tion, offered  no  evidence.  In  tbus  falling 
to  pass  upon  the  validity  of  the  Russian 
marriage  there  was  no  error;  especially 
none  of  which  the  plaintiff  can  complain,  for 
the  determination  of  'the  case  upon  the  Etole 
ground  of  abandonment  necessarily  assumed 
that  the  plaintiff  was  Rubin's  widow;  and 
we  shall  assume  that  to  be  the  fact  on  this 
appeal.  Some  of  the  exceptions  for  refusals 
to  find  as  requested  seem  to  proceed  'on  the 
erroneous  theory  that  the  office  of  the  find- 
ing Is  to  recite  evidence;  and  as  we  look 
at  the  case,  none  of  the  exceptions  to  the 
finding  are  material. 

[2,  3]  Abandonment  is  a  question  of  fact, 
and  the  finding  or  conclusion  of  the  trial 
court  is  conclusive  on  that  fact  Abandon- 
ment of  a  wife  has  been  defined  by  this  court 
as  the  act  of  a  husband  who  voluntarily 
leaves  his  wife  with  an  intention  not  to  re- 
turn to  her  and  not  to  resume  his  marital 
duties  towards  her  or  to  claim  his  marital 
lights.  Moore  v.  Stevenson,  27  Conn.  14, 
25.  The  Intent  to  permanently  discard  all 
marital  rights  and  duties  need  not  be  form- 
ed before  or  at  the  moment  of  separation.  It 
may  be  formed  afterwards,  and  If  then  acted 
on,  the  abandonment  is  complete.  This 
plaintiff  has  twice  solemnly  and  ceremoni- 
ally ren'ounced  all  her  marital  rights  and 
duties  towards  Rubin,  once  by  the  rabbinical 
divorce  of  1893,  and  again  by  the  rabbinical 
marriage  to  Eantor  In  the  same  year,  and 
for  17  years  has  lived  with  Kantor  as  bis 
wife,  has  borne  him  children,  and  still  con- 
tinues to  live  with  him.  A  more  complete 
case  of  an  actual  abandonment  of  the  lawful 
husband  cannot  well  be  Imagined. 

[4]  But  the  plaintiff  claims  that  In  point 
of  law  there  can  be  no  abandonment  of  a 
wife  or  husband  based  upon  the  consent  of 
the  abandoned  party.  She  claims  that  the 
original  separation  was  at  the  Invitation  or 
command  of  Rubin;  that  the  rabbinical  di- 
vorce of  1893  was  In  legal  effect  an  agree- 
ment by  the  parties  for  a  permanent  separa- 
tion, with  permission  to  marry  again  accord- 
ing to  the  custom  of  their  religion ;  and  that 
the  subsequent  rabbinical  marriage  of  the 
plaintiff  to  Kantor,  followed  by  17  years  of 
married  life  In  Kantor's  home,  being  with 
the  consent  of  the  lawful  husband,  could  not 
in  law  amount  to  the  abandonment  of  him. 
The  principle  relied  on  is  stated  by  Bishop 
as  follows : 

"A  married  partner  who  concurs  in  the  other's 
sofug  away  cannot  complain  of  the  going ;  in 
consequence  whereof  a  separation  by  the  mu- 
tual consent  of  the  parties  is  not  a  desertion  in 
either."  Bishop  on  Marriage  and  Divorce,  § 
1690. 

We  think,  however,  that  the  principle  rests 
on  broader  grounds'  than  those'  of  estoppel, 
and  that  the  underlying  reason  why  separa- 
tion by  mutual  consent  gan  never  amount  to 
desertion  which  irlll  give  iP'ound  for  a  di- 
vorce is  that  the  state  has  an: Interest  in  the 
maintenance.. of  th0.  marital  status  and  in 
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the  mntnal  flbserrance  of  Its  essential  obll- 
gatlona.  Boland  v.  CNeU,  72  Oonn.  217,  220, 
44  AtL  15. 

It  is  alleged  on  the  authority  of  Olark  t. 
aement,  71  N.  H.  6,  51  Atl.  256,  that  an 
agreement  for  separation  between  husband 
and  wife  conclusively  establishes  that  at  the 
time  of  the  agreement  the  husband  did  not 
abandon  his  wife,  and  further  that  there  can 
be  no  abandonment  of  the  wife  so  long  as 
she  continues  to  consent  to  the  separation. 
We  agree,  of  course,  that  an  agreement  for 
separation  cannot,  in  and  of  Itself,  work  an 
abandonment,  nor  will  a  continued  separa- 
tion in  pursuance  of  such  a  contract  amount 
to  an  abandonment  unless  and  until  some  In- 
dependent fact  Intervenes — such  as  the  wife's 
adultery  In  this  case — ^from  which  the  aban- 
donment may  begin  to  run;  but  we  cannot 
agree  that  such  an  agreement  is  In  point  of 
law  a  sufficient  cause,  under  our  statute,  for 
a  total  actual  abandonment  of  marital  rights 
and  duties  continued  up  to  the  death  of  one 
of  the  consorts.  In  this  case,  for  example, 
the  wife  has  been  guilty  of  conduct  which, 
but  for  this  supposed  agreement  for  separa- 
•  Oon,  would  admittedly  forfeit  her  statutory 
share  in  her  husband's  Intestate  estate. 

[6J  Turning  now  to  the  consideration  of 
section  391,  the  plaintiff's  argument  assumes 
that  the  word  "abandonment"  in  this  section 
means  the  same  thing  as  the  word  "deser- 
tion" in  our  divorce  statute.  On  the  other 
hand,  the  defendant  claims  that  the  word 
"abandonment"  In  section  391  means  the  same 
thing  as  the  same  word  in  section  4543,  which 
deals  with  the  property  rights  and  personal 
rights  of  a  wife  married  before  April  20, 
1877,  when  abandoned  by  her  husband.  It 
was  held  in  Moore  v.  Stevenson,  supra,  that 
the  word  "abandonment"  In  the  act  of  1853 
(Laws  1853,  c.  54),  now  section  4543,  referred 
to  an  abandonment  In  fact,  not  necessarily 
a  desertion  within  the  meaning  of  our  di- 
vorce statute.  Section  391  must  also  be  so 
construed  in  order  to  effectuate  its  obvious 
purpose,  namely,  the  protection  of  Intestate 
estates  from  the  technical  but  unjust  claims 
of  surviving  husbands  and  wives  who  have, 
without  sufllclent  cause,  abandoned  their 
marital  rights  and  duties  and  contiQued  such 
abandonment  to  tbe  time  of  the  other's  death. 
Again  the  language  of  section  391  shows  that 
it  was  not  Intended  to  be  limited  to  caijes  of 
desertion,  for  the  very  suggestion  that  there 
may  be  "sufficient  cause"  for  abandonment 
indicates  that  the  latter  word  includes  aban- 
donments which  may,  as  well  as  thosd  which 
may  not,  be  Justifiable  according  to  the  cir- 
cumstances of  the  particular  case.  Thus  an 
absence  from  tibe  husband's  home,  continued 
so  long  as  to  require  the  conclusion  that  it 
was  Intended  to  be  final  and  permanent, 
might,  nevertheless,  be  Justified  by  showing 
that  the  wife  was  driven  away  by  Intoler- 
able cruelty,  and  continued  to  live  apart  from 
a  reaaonable  feftr  of  Its  renewal.    It  may  be 


that  sudi  an  absence,  unaccompanied  by  ag- 
gravating circumstances,  would  be  justified 
by  showing  that  it  was  in  pursuance  of  a 
mutual  agreement  for  separation,  especially 
if  the  wife  still  remained  dependent  upon 
the  husband  for  support,  or  the  continuance 
of  the  marital  status  was  otherwise  recog- 
nized. 

[>]  But  "a  voluntary  separation  is  not  a 
license  to  commit  adultery"  (Franklin  v. 
Franklto,  154  Mass.  515,  517,  28  N.  E.  681, 
682  [13  Ia  R.  A.  843,  26  Am.  St  Rep.  206]), 
and  If  the  wife,  after  su(Sh  an  agreement  for 
separation,  Uved  in  adultery  with  another 
man  up  to  the  death  of  her  lawful  husband, 
that  would  surely  amount  to  an  abandon- 
ment without  sufficient  cause  within  the 
meaning  of  section  391.  In  Wlldman  v.  Wild- 
man,  72  Conn.  262,  271,  44  AU.  224,  227,  we 
said,  "It  would  not  be  fraudulent  to  deprive 
an  unfaithful  wife  of  dower."  And  for  the 
same  reason  It  must  follow  that  a  widow 
who  was  absent  from  her  husband  at  the 
time  of  his  death,  by  his  consent,  would  not 
be  entitled  to  dower,  under  section  386,  if  it 
were  shown  that  she  had  been  living  in  adul- 
tery during  such  absence.  The  argument  ap- 
plies with  equal  force  to  section  391. 

This  plaintiff,  by  throwing  aside  the  man- 
tle of  her  religion  and  claiming  now  to  be  the 
lawful  widow  of  Rubin,  necessarily  charac- 
terizes her  rabbinical  marriage  with  Kantor 
as  adulterous;  and  If  we  regard  the  rabbini- 
cal divorce  of  1893,  as  an  agreement  for  a 
permanent  separation,  it  is  not  a  sufficient 
cause  for  t^he  plaintiff's  living  in  adultery 
with  Kantor  until  Rubin's  death. 

[7]  The  fact  that  Rubin  himself  has  con- 
tracted a  raibblnical  marriage  which  was  in 
law  adulterous  will  not  help  the  plaintiff,  for 
although  two  wrongs  may  sometimes  bar  a 
remedy,  they  do  not  make  a  right.  Of  course, 
the  plaintiff  can  have  no  standing  In  this 
or  any  other  court  founded  on  the  claim  that 
the  rabbinical  divorce  was  a  mutual  license 
to  commit  adultery. 

It  seems  to  us  that  this  case  presents  an 
abandonment  within  the  meaning  of  the  stat- 
ute. The  rabbinical  divorce  between  Rubin 
and  the  plaintiff  was  a  separation  with  In- 
tent never  to  resume  their  marital  rights 
or  duties,  and  that  Intent  was  clinched  by 
the  subsequent  rabbinical  marriages  of  both 
partlea  In  point  of  te.ct  the  abandonment 
by  the  plaintiff  was  complete  and  continued 
up  to  the  death;  and  to  permit  the  pllalntlff 
to  share  In  the  estate  which  Rubin  accumu- 
lated during  the  17  years  while  she  was  Br- 
ing as  the  wife  ot  another  man,  and  so  to 
diminish  the  shares  of  Rubin's  children, 
would  be  to  perpetuate  the  very  Injustice 
Which  the  Legislature  Intended  to  prevent 

Moreover,  the  finding  Is  that  the  plaintiff 
is  sUn  living  with  Kantor,  as  his  wife,  and 
It  is  not  Impossible,  though  we  express  no 
opinion  on  the  point,  that  in  case  of  Kantor's 
death  she  might  <dalm  her  widow's  share  of 
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bla  estate.  Bee  Ohsmberlate  r.  Oliamberialn, 
68  K  J.  Eq.  786,  62  Atl.  680,  8  L.  R.  A.  (N. 
S.)  244,  and  note^  111  Am.  St.  Rep..  658,  6 
Ann.  Ga&  488. 

Tbere  Is  no  error.    TbA  other  Judges  con- 
curred. 


KUHN  et  al.  t.  BTIHU 

(Supreme  Conrt  of  Pennsylrania.    Jan.  8, 1916.) 

1.  CoiraBA.ar8  ®=alSZ— Coupetititb  Afflioa* 

TION— AOBBBiaNT  TO.  WMHDBAW  —  VAU1>- 
ITT. 

The  state  of  Idaho,  by  Ber.  Oodea  Idaho, 
H  1618-1684,  accepted  the  piovUions  of  the 
acta  of  Congress  relating  to  the  reclamation  of 
desert  lands  (Act  Aug.  18,  1864,  c.  301,  {  4.  28 
Stat.  422  [C.  S.  Oomp.  St.  1813,  i  4686J :  Act 
June  11,  189(8,  c.  420,  |  1,  29  Stat.  418  [U.  S. 
Comp.  St.  1918,  i  4680] ;  Act  March  8,  1901,  c. 
863,  i  8,  81  Stat.  1188  [U.  S.  Oomp.  St.  1918>  ( 
46871),  established  a  complete  system  for  cai>- 
rying  into  eSect  their  provisions,  and  vested  in 
the  state  board  of  land  commissioners  the  se- 
lection, management,  and  disposal  of  such  lands, 
anthorking  the  boaid  on  due  application  to  con- 
tract on  behalf  of  the  state  for  the  construction 
of  irrigation  works,  and  giving  it  exclusive  pow- 
er to  pass  on  any  application.  While  competi- 
tive  i^oposala  filed  by  two  applicants  for  the 
reclamation  of  certain  land  were  pending,  one 
applicant  orally  Agreed  with  the  other  that  be 
would  withdraw  his  bid  for  a  certain  considera- 
tion. A  written  contract  executed  subsequent- 
ly in  Pennsylvania,  instead  of  providing  that 
the  applicant  should  withdraw  its  proposal,  stip- 
ulated that  it  sboald  sell  to  the  other  applicant 
its  maps,  plans,  surveys,  and  estimates  -and  in- 
terest in  its  application  for  the  sum  orally 
agreed  upon.  In  accordance  with  the  oral 
agreement  the  proposal  was  withdrawn  and  an 
award  made  to  the  ether  applicant,  who  paid  a 
part  of  such  sum  on  aeoonnt,  the  maps,  etc, 
being  dnly  delivered.  Held,  that  the  written 
contract,  being  void  as  against  public  policy 
and  the  real  consideration  therefor  being  ille- 
gal, could  not  be  enforced  for  the  amount  re- 
maining due  under  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ont.  Dig.  K  6S&-661;  Dee.  Dig.  «»182.] 

2.  CONTBAOTB   «S>132  —  VaXJDITT  —  PUBUM 

PoucT— WrrHuaAWAi.  o»  OoupvrmvK  Ap- 

PUCATION.      , 

Where  a  public  right  is  to  be  disposed  of 
by  government  officers  or  agents,  public  policy 
forbids  that  one  competing  applicant  shall  con- 
tract for  the  extinguishment  of  another's  com- 
petition, and  invalidates  all  contracts  made  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  659-661;  Dec  Dig.  «=»132.] 

8.  CONTIUCTS  «=»136  —  VAJUU>ixT  —  PUBUO 

Policy. 

A  contract  prohibited  by  public  policy  will 
be  declared  illegal,  though  no  actual  injury  tnay 
baTO  reanlted  to  the  public  in  the  oarticular  in- 
stance; the  test  being  the  evil  tendency  of  the 
contract,  and  not  its  actual  result. 

[Ed.   Note.— For  other   cases,   see  CJontracts, 
Cent  Dig.  ff  681-700;  Dec.  Dig.  «=>136.] 

4.  CoNTBACTS  «=j142  —  Vauditt  —  Public 

PoLicT— QussTiorr  or  tiAW. 

Whether  a  contract  is  against  public  policy 
is  a  question  of  law  for  the  conrt  to  determine 
^m  all  the  circumstances  in  each  case. 

[Ed.  Note.— For  other   cases,   see   Contracts, 
Cent.  Dig.  i  1826;  Dec  Dig.  «=»142.] 


6.  OOHXSAOn  «EBslS8(l)  — VaUDITT  — POBSUO 
POLIOT  —  iNTEBrEBBIIOB   WITH   OOVKBNUKNT 

BusiNEsa 

All  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the  govern- 
ment are  void  a«  acainst  public  policy,  without 
reference  as  to  whether  improper  means  are 
attempted  or  used  in  their  execution. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  671-673,  575;  Dec.  Dig.  <8=» 
123(1).] 

6.  COWTRACTB   «=»1S7(1)— COWSIDBBATION— IN- 

VAUDITT  117  Pabi>— BrrecT.' 

Where  the  consideration  of  a  contract  la 
indivisible,  and  a  part  is  illegal,  it  falls  as  a 
whole. 

[Ed.  Note.- For  other  cases,  see  Contracts, 
Cent   Dig,   {}  701,   706-712;    Dec.    Dig.    «=» 

7.  BVIDBNCK     «S»437— PABOIr-GoNBIDEaATION 
OF  CONTBAOT. 

Evidence  aliunde  is  admissible  to  show  the 
illegality  of  the  consideration  of  a  contract  at- 
tacked on  the  ground  that  it  is  violative  of 
public  policy;  it  being  the  court's  duty  in  such 
case  to  inquire  into  the  entire  transaction  un- 
embarrassed by  any  technical  rules  as  to  °  the 
admissibility  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  }f  2025-2020;   Dec.  Dig.  «=s>437.] 

8.  Tbial  «=>3d7(l)— Fimdinqs  of  Fact— Rb- 
quxsT. 

Under  Act  April  22,  1874  (P.  I*  109),  rela- 
tive to  trials  without  a  jury,  the  court  need  not 
specifically  answer  on  the  record  all  requests  for 
findings  of  fact,  if  the  findings  made  cover  the 
matenai  facts  stated  in  the  request. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  940;  Dec  Dig.  «S9397(1).] 

Appeal  from  Conrt  of  Common  Pleas,  Mer- 
cer County. 

Assumpsit  by  William  S.  Kulm  and  others, 
for  a  payment  alleged  to  be  due  under  a 
written  contract  against  Frank  H.  Bubl. 
From  judgment  for  defendant,  plaintiffs  ap- 
peal.   Affirmed. 

Tbe  case  was  tried  without  a  Jnry  under 
tbe  act  of  April  22,  1374  (P.  L.  100). 

From  the  record  it  appeared  that  tbe  case 
Inrolved  a  consideration  of  tbe  act  of  Con- 
gress of  Aug.  18,  1894,  c.  301,  |  4,  28  U.  S. 
Stat  372,  422,  commonly  known  as  the  "Car- 
ey Act"  (see  2  U.  8.  Comp.  St  1913,  pp. 
1935,  1937,  tS  4685,  4686,  4687),  which  pro- 
vides, "That  to  aid  tbe  public  land  states  In 
the  reclamation  of  the  desert  lands  there- 
in, and  the  settlement,  cultivation  and  sale 
thereof  In  small  tracts  to  actual  settlers," 
the  Secretary  of  the  Interior,  with  tbe  ap- 
proval of  the  President,  is  authorized  and 
empowered,  upon  the  application  of  any  state 
In  which  there  are  such  desert  lands,  to  con- 
tract and  agree,  binding  the  United  States 
to  donate,  grant,  and  patent  to  bo&l  state 
free  of  cost  such  desert  lands,  not  exceed- 
ing 1,000,000  acres  In  any  one  state,  as 
such  state  may  cause  to  be  irrigated,  reclaim- 
ed, occupied,  and  in  a  measure  cultivated  by 
actual  settlers.  Any  state  aptlng  under  this 
statute  is  authorized  to  mal^e  all  necessary 
contracts  to  cause  the  lands  to  be  reclaimed 
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and  to  induce  tbelr  settlement  and  cultiva- 
tion. 

The  case  also  involved  a  consideration  of 
the  laws  of  Idaho.  By  appropriate  legisla- 
tion enacted  In  the  year  1889,  the  state  of 
Idaho  accepted  the  conditions  of  the  Carey 
Act  and  established  a  complete  system  for 
carrying  out  its  provisions.  See  sections 
1613  and  1634  of  the  Idaho  Revised  Code. 
In  establishing  or  assigning  the  jurisdiction 
over  the  subject,  section  1613  provides  as 
follows: 

"The  selection,  management  and  disposal  of 
said  land  shall  be  vested  in  the  state  board  of 
land  commissioners,  as  constituted  by  section 
7,  of  article  9  of  the  Constitution  of  the  state 
of  Idaho." 

This  section  of  tlie  Constltation  la  as  fol- 
lows : 

"The  Governor,  superintendent  of  public  in- 
struction, secretary  of  state  and  Attorney  Gen- 
eral shall  conatitute  the  state  board  of  land 
commissioners,  who  shall  have  the  direction, 
control  and  disposition  of  the  public  lands  of 
the  state,  under  such  regulations  as  may  be  pre- 
scribed by  law." 

The  laws  of  Idaho  do  not  authorize  the 
construction  of  irrigation  works  by  the  state 
itself,  but  provide  for  the  construction  of 
snch  works  by  individuals,  companies  of 
persons,  associations,  or  corporations,  by 
contract  with  the  state,  and  under  state 
supervision.  The  proceedings  by  which  in- 
dividuals, companies,  or  corporations  may 
obtain  contracts  from  the  state  for  construct- 
ing irrigation  works  for  the  reclamation  of 
desert  lands  under  the  Carey  Act  and  the 
laws  of  Idaho,  as  stated,  are  fully  prescrib- 
ed by  these  statutes.  The  manner  of  insti- 
tuting such  proceedings  is  set  forth  in  sec- 
tion 1615  of  the  Idaho  Code.  The  first  step 
is  the  filing  with  the  board  of  land  com- 
missioners of  a  request  by  the  applicant  for 
the  segregation,  or  setting  aside,  of  the  par- 
ticular lands  designated  by  the  applicant  for 
reclamation,  and  this  request  must  be  accom- 
panied with  a  proposal  on  the  part  of  the 
applicant  to  construct  the  irrigation  works 
necessary  for  the  complete  reclamation  of 
the  designated  lands.  The  statutory  require- 
ments of  the  applicant's  request  and  proposal 
are  as  follows: 

"The  proposal  shall  be  prepared  ia  accord- 
ance with  the  rules  of  the  board  of  land  com- 
missioners, and  with  the  regulations  of  the 
United  States  Department  o£  the  Interior.  It 
shall  be  accompanied  with  the  certificate  of  the 
state  engineer  that  an  application  has  been  filed 
in  liis  office  for  a  permit  to  appropriate  water, 
together  with  the  state  engineer's  report  there- 
on. It  shall  state  the  source  of  the  water  sup- 
ply, the  location  and  dimensions  of  the  proposed 
works,  the  estimated  cost  thereof,  and  tiie  price 
end  terms  per  acre  at  which  perpetual  water 
rights  will  be  sold  to  settlers  on  tne  land  to  be 
reclaimed,  the  perpetual  water  rights  to  em- 
brace a  proportionate  interest  in  the  irrigation 
worka,  together  with  all  the  rights  and  fran- 
ckises  attached  thereto.  If  the  applicant  is  a 
corporation,  there  shall  be  set  forth  the  name  of 
the  company,  the  purpose  of  its  Incorporation, 
the  names  aad  iilac^s  of  residence  of  its  direc- 
tors and  officers,  the  amount  of  its  authorized 
and  of  its  paid-op  cawtal.     If  the  appUcant 


'  ia  not  a  corporation,  tlie  nam^  or  namaa  of  the 

i  party  or  parties  applicant  shall  be  given,  to- 
gether with  such  facts  as  will  enable  the  board 
I  to  determine   his  or  their   financial  ability  to 
I  carry  out  tlie  proposed  undertaking.     The  re- 
I  quest  and  proposal  most  be  accompanied  with 
'  a   certified   check  for  not   less   than   ^50  nor 
more  than  $2,500  aa  may  be  determined  by  the 
I  rules  of  the  board,  as  a  guaranty  of  the  execa- 
,  tion  of  the  contract  by  the  applicant  in  accord- 
I  ance  with  his  request  and  proposal,  in  caae  of 
'  the   approval   of  the   same   by   the  state,   the 
check  to  be  forfeited  to  the  state  in  caae  of  the 
applicant's  failure  to  enter  into  such  contract. 
'  The  applicant  shall  have  filed  with   the  state 
engineer  an  application  for  a  permit  to  appro- 
priate water  for  the  reclamation  of  the  lands 
described  in  the  request  to  the  board,  this  ap- 
plication to  be  of  a  form  prescribed  by  the  state 
engineer,  and  accompaoi^  by  two  copies  of  a 
map  of  the  land  to  be  selected,  showing  aocn- 
rately  the  location  and  dimensions  of  iLe  pro- 
posed irrigation  works,  and  prepared  in  accord- 
ance with  the  regulations  of  the  state  engineer'a 
office  and  the  rules  of  the  United  States  De- 
partment of  the  Interior." 

Article  IB  of  the  Constitution  of  Idaho  de- 
clares the  use  of  the  waters  of  the  state  to 
be  a  public  use,  and  that  the  right  to  col- 
lect rates  for  the  same  is  a  "franchise." 

When  the  application  is  In  proper  form.  It 

Is  submitted  to  the  state  engineer  to  examine 

and  make  a  written  report  thereon  to  tbe 

I  board  of  land  commissioners,  upon  the  fol- 

!  lowing  points,   viz. : 

"Whether   the   proposed   works  are   feasible. 
Whether  the  proposed  diversion  of  the  public 
waters  of  the  state  will  prove  beneficial  to  the 
public  interest     Whether  there  is  saffitnent  un- 
appropriated  water   in    the   source   of   supply. 
j  Whether  or  not  a  permit  to  divert  and  nppro- 
I  priate  water  through  the  proposed  works  has 
j  been  approved  by  him.     M^ether  the  capacity 
of  the  proposed  works  ia  adequate  to  reclaim 
I  the  land  described.     Whether  or  not  the  pm- 
'  posed     cost     of     construction     is     reasonable. 
Whether  or  not  the  maps  filed  in  his  office  com- 
ply with  the  requirements  of  said  office  and  the 
regulations  of   the   United    States   Department 
of  the  Interior.    Whether  the  lands  proposed  to 
be  irrigated  are  desert  in  character  and  such 
as  may  properly  be  set  apart  under  the  provi- 
sions of  the  act  of  Congress  and  the  roles  and 
regulations  of  the  United  State*  Department  oi: 
the  Interior  thereunder." 

When  the  state  engineer  has  made  his  t«- 
port  on  any  appUcation,  the  report  is  laid 
before  the  state  board  of  land  commission- 
ers for  Its  consideration.  If  the  application 
is  approved  by  the  board,  a  request  Is  filed 
with  the  United  States  land  office  for  tbe 
segregation  or  withdrawal  of  the  lands  cov- 
ered by  the  application,  and  when  the  lands 
are  so  withdrawn  by  the  United  States  De- 
partment of  the  Interior,  it  is  made  the  duty 
of  tbe  board  of  land  commissioners  to  en- 
ter into  a  contract  with  the  applicant,  which 
contract  shall  contain  complete  speclficatlous 
of  the  location,  dimensions,  character,  and 
estimated  cost  of  the  proposed  ditch,  canal, 
or  other  irrigation  works,  the  price  and 
tenuB  per  acre  at  which  such  works  and  per- 
;  petnal  water  rights  shall  be  sold  to  settlers, 
'  and  the  price  and  terms  apon  which  the  state 
I  is  to  dispose  of  the  lands  to  settlers.  The 
I  applicant  is  required  to. give  a  bond  condi- 
tioned, for  tbe  .faithful  perfonnanoe  of  the 
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proTlsloiis  of  hla  contract  with  the  state. 
For  the  benefit  and  Becurity  of  applicants 
who  contract  with  the  state,  the  statutes  pro- 
vide that  the  lands  Irrigated  shall  be  dispos- 
ed of  by  the  state  only  to  purchasers  of  wa- 
ter rights  from  the  contractor,  and  a  lien  is 
^ven  the  contractor  for  the  amount  due  him 
nnder  any  sale  of  water  rights,  both  upon 
the  water  rights  sold  and  the  land  itself. 

The  whole  power  and  authority  to  grant  or 
refuse  any  application  is  vested  exclusively 
In  the  state  board  of  land  commissioners,  but 
it  is  provided  by  section  1619  of  the  Idalio 
Code  that  no  application  shall  be  aiH>roved 
on  which  the  state  engineer  has  reported  ad- 
versely upon  any  of  the  following  matters, 
viz.:  The  sufficiency  ci  the  water  supply, 
the  feasibility  of  the  construction,  the  cost 
or  capacity  of  the  works,  and  the  character 
of  the  lands.  It  is  expressly  directed,  how- 
ever, by  section  1620  that,  if  the  state  engi- 
neer reports  adversely  upon  any  applica- 
tion, the  board  of  land  commissioners  shall 
notify  the  applicant  of  such  action  and  the 
reasons  therefor,  and  that  the  applicant 
shall  then  have  60  days  in  which  to  submit 
a  satisfactory  proposal. 

The  foregoing  Is  a  summary  of  the  constl- 
tntional  provisions,  statutes,  rules,  and  regu- 
lations governing  the  irrigation  and  reclama- 
tion of  desert  lands  In  the  state  of  Idaho, 
"and  the  settlement,  cultivation,  and  sale 
thereof  In  small  tracts  to  actual  settlers," 
that  were  In  force  at  the  time  of  the  agree- 
ment in  suit. 

The  following,  with  some  immaterial  elim- 
inations, are  the  facts  as  formally  found  by 
the  court  below:  That  in  the  making  of  the 
contract  In  suit,  and  in  all  of  the  negotla' 
tions  leading  up  to  the  same,  F.  BL  Buhl,  the 
defendant,  acted  for  and  as  the  represen- 
tative ot  the  Twin  Falls  Land  &  Water  Com- 
pany, a  corporation  of  which  he  was  the  pres- 
ident, and  not  for  himself  Individually,  and 
on  August  10,  1908,  that  company  expressly 
ratified  and  approved  the  agreement  as  made 
by  Mr.  Buhl.  That  the  first  Installment  of 
$25,000  on  the  purchase  money  called  for  by 
the  written  contract  was  paid  by  the  Twin 
Falls  Land  &  Water  Company,  and  this 
amount  covered  and  recompensed  the  plain- 
tiffs for  all  their  expenditures  in  connection 
with  their  application,  Indndlng  the  value 
of  their  permits,  maps,  plans,  surveys,  and 
estimates.  That  the  two  applications  and 
prcvposais  ot  the  plaintiffs  and  the  Twin  Falls 
Land  &  Water  Company  to  the  Idaho  state 
board  of  la.nd  conunissicniers,  for  the  segre- 
gation of,  and  the  right  nnder  a  subsequent 
contract  with  the  state  to  irrigate  and  re- 
claim, the  Bmneau  desert  lands,  were  com- 
petitive and  rival  applications  for  the  same 
public  right  or  franchise;  and''  the  granting 
of  either  application  would  necessarily  mean 
the  refosai,  and  omiseqnent  extinction,  ot 
the  other.  That  these  two  applications  and 
proposals  idiffece^  from  each' other  materlalr 
ly  as  to  the  quantity  of  land  to  be  Irrigated 


and  E«clftlmed,  the  plan,  emstmctlon,  ex- 
tent, and  cost  of  the  Irrigation  works,  and 
the  price  per  acre  at  which  perpetual  water 
rights  and  proportionate  interests  in  the  ir- 
rigation worln  would  be  sold  to  settlers; 
the  iHalntlffa'  proposal  as  to  this  last  item 
b^ng  ^  per  acre  lower  than  the  Twin  Falls 
Land  &  Water-  Company's  proposal.  Ttiat 
at  the  time  the  contract  betwe«i  the  plain- 
tifTs  and  the  defendant  was  agreed  upon  at 
Sharon,  Pa.,  vi&,  July  30,  1008,  these  two  ap- 
plications and  proposals  were  both  pend- 
ing and  undetermined  before  the  state  board 
of  land  commissioners  of  Idaho,  and  said 
board  had  already  fixed  a  date  in  the  near 
future  for  an  official  meeting  of  the  board 
for  consideration  thereof  upon  their  respec- 
tive merits.  That  the  purpose  which  all  par- 
ties to  the  contract  in  suit  had  In  -view, 
throughout  tlieir  negotiations,  was  to  bring 
about  the  grant  of  the  Twin  Falls  Company's 
application  for  segregation,  by  the  IdahO' 
state  board  of  land  commissioners,  by  means 
of  the  elimination  of  the  plaintiffs'  competi- 
tive application,  and  the  $300,000  which  the 
defendant  agreed  to  pay  to  the  plaintiffs  was 
nearly  all,  if  not  wholly,  in  consideration 
fQr  the  plaintiffs'  participation  in  this  ob- 
ject and  purpose.  That  the  covenant  of  the 
plaintiffs  to  sell  to  the  defendant  its  per- 
mits, maps,  plans,  surveys  and  estimates  was 
not  the  clilef  purpose  of  the  written  contract, 
but  merely  an  incident  thereto,  the  chief 
purpose  being  the  elimination  of  the  plain- 
tiffs' application  for  segregation,  then  pend- 
ing before  the  Idaho  state  board  of  land 
commissioners,  in  order  to  bring  about  the 
granting  by  the  said  board  of  the  Twin  Falls 
Company's  rival  application  for  the  same 
public  rights  and  franchises,  l^at  the  con- 
tract between  the  parties,  as  made  and 
agreed  upon  verbally,  was  for  the  absolute 
withdrawal  of  the  plaintiffs'  application  then 
pending  before  the  state  board  of  land  con>- 
missloners  of  Idaho,  and,  on  July  SO,  100^ 
the  day  the  contract  was  agreed  upon  ver- 
bally, 'it  was  mutually  arranged  that  this 
withdrawal  should  take  place  at  a  meeting^ 
of  the  said  board,  to  be  held  at  Boise,  IdahOs 
on  August  10,  1908,  which  was  6  days  after 
the  written  contract  was  executed.  That  the 
inducement  which  led  the  def^idant  to  ex- 
ecute the  'written  contract  was  the  agree- 
ment of  the  plaintiffs  to  appear  before  the 
land  commissioners  of  Idaho  and  withdraw 
their  application  for  segregation,  and  it  was 
upon  the  faith  of  this  agreement  that  the  de- 
fendant executed  said  contract.  That  in  pur- 
suance of  their  agreement  so  to  do,  Qiree 
of  the  legal  plaintiffs,  acting  for  themselves 
and  their  assodatee,  api)eared  before  the 
land  commissioners  of  Idaho,  at  a  meeting 
held  in  Boise,  Idaho,  on  August,  10, 1908,  and 
then  and  there  publicly  withdrew  their  ap> 
plication  for  segregation.  That  the  Object 
and  purpose  of  the  plaintiffs  In  'withdrawing 
their .  application,  foe  segregation  was  to  in- 
duce and  bring  about  the  granting  of  the 
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Twin  lUIs  Company's  like  application,  and 
thereby  fix  the  liability  of  the  defendant  to 
pay  to  the  plaintiffs  the  snm  of  $300,000  aa 
provided  by  the  terms  of  the  written  c<»i- 
tract  in  salt;  Imt  the  representative  of  the 
plaintiffs  who  addressed  the  meeting  of  the 
land  commissioners  at  the  time  of  the  with- 
drawal of  the  application  merely  stated  that 
an  arrangement  had  been  made  with  Mr.  Buhl 
(the  defendant)  by  the  Knhn  Interests  (which 
meant  the  legal  plaintiffs),  by  which  plain- 
tiffs' maps,  filings,  rights,  or  priorities  were 
to  be  transferred  to  Mr.  Buhl,  and  in  ex- 
planatl<m  of  why  plaintiffs  were  withdrawing 
their  application  for  segregation  he  assign- 
ed but  one  reason,  and  that  was  that  the 
Kubn  interests  were  already  engaged  in  a 
great  many  large  enterprises  there,  and  had 
about  as  mntSx  aa  they  coold  handle  for  the 
next  2  or  3  years.  That  immediately  upon, 
and  as  a  direct  result  of,  the  withdrawal  of 
the  plaintiffs,  the  board  of  land  commission- 
era  granted  the  Twin  Falls  Company's  appli- 
cation for  segregation  by  the  ad<9ti<m  of 
the  following  minutes,  viz.: 

"The  Twin  Falls  Land  *  Water  Company's 
proposal,  dated  June  3,  1008,  for  the  segrega- 
tion of  about  SSOfiOO  acres  of  land,  lyinif  be- 
tween the  Salmon  and  Braneau  rivers,  in  (jwy- 
hee  coan^,  Idaho,  this  being  the  only  proposal 
for  said  lands  nqw  before  the  board,  it  is  or^ 
dered  that  said  company  be  granted  these  lands 
and  that  it  be  allowed  to  amend  its  proposal, 
including  more  lands  which  may  be  susceptible 
of  irrigation  under  such  system,  and  that  the 
state  engineer  make  a  further  and  separate  re- 
port upon  said  system." 

That  at  the  time  of  the  withdrawal  of 
plaintiffs'  application  and  the  granting  of 
the  Twin  Falls  Company's  application,  the 
board  of  land  commissioners  bad  no  notice 
or  knowledge  of  the  written  contract  in  snlt, 
or  of  the  fact  that  the  plaintiffs  were  to  re- 
ceive $300,0(X)  or '  any  other  sum  of  mon^ 
from  the  defendant  in  consideration  of  the 
withdrawal  or  other  use  or  manipulation  of 
plaintiffs'  application  for  segregation  so  as  to 
bring  about  the  granting  of  the  Twin  Falls 
application,  and  neither  the  said  board  In  its 
ofilclal  or  organized  capacity,  nor  any  individ- 
ual member  thereof,  had  any  knowledge  of  the 
true  nature  of  the  agreement  then  existing  be- 
tween the  plaintiffs  and  the  defendant  or  of 
the  amount  of  the  consideration  which  the  de- 
fendant was  to  pay  to  the  plalntlfCs.  That, 
while  no  official  vote  or  action  had  been  tak- 
en by  the  state  board  of  land  commissioners 
upon  the  comparative  merits  of  the  two  ap- 
plications and  proposals  of  the  plaintiffs  and 
the  Twin  Falls  Company  for  the  segregation, 
irrigation,  and  reclamation  of  the  Bruneau 
desert  lands  before  the  withdrawal  of  the 
plaintiffs'  application  and  pr<VKisal,  the  dis- 
tinctive features  and  merits  of  the  two  rival 
applications  and  proi^ssals  had  been  consid- 
ered and  discussed  by  the  members  of  the 
board  in  an  Informal  way,  and  they  were 
equally  divided  In  opinion  as  to  which  ap- 
plication and  proposal  should  receive  favor- 
ahle  action. 


One  member  at  0»  land  board  teattfled: 

"Q.  And  yon  knew  that  if  both  of  those  ap- 
pUcationa  or  propoaals  remained  nndispoaed  of 
or  not  withdrawn,  that  Uie  duty  was  going  to 
be  imposed  upon  the  board  of  deciding  which 
one  should  have  It,  yon  knew  that,  didn't  yon? 
A.  I  knew  that;  yes.  Q.  And  you  knew  that 
you  were  going  to  have  to  determine,  or  take 
into  consideration,  the  difference  between  the 
plans  and  the  specifications  proposed  by  each 
one  of  these  parties  respectively?  A,  Yes,  sir. 
Q.  And  yon  knew  that  you  were  going  to  have 
to  take  into  consideration  the  question  of  wbidi 
nas  the  best  calculated  to  irrigate  the  lands  at 
the  least  cost  to  the  settler,  you  knew  that?  A. 
Yes,  sir.  Q.  And  you  knew  yon  were  going  to 
have  to  take  into  consideration  the  number  of 
acres  that  each  enterprise  was  going  to  redeem 
and  water?  A.  Yes,  sir.  Q.  And  you  knew 
you  were  going  to  have  to  take  into  considera- 
tion the  price  at  which  the  contractor  would  ul- 
timately sell  the  water  and  water  rights,  or  the 
water  rights  to  the  settlers,  that  is  right,  isn't 
it?  A.  We  didn't  have  to  do  that  at  that  time. 
Q.  But  you  knew  that  ultimately  you  were  go- 
ing to  have  to  do  it?  A.  Certainly.  Q.  That 
those  were  elements  yon  were  going  to  take  into 
consideration?  A.  Yes,  sir.  Q.  You  also  rec- 
ognized the  fact  that  those  parties  were  com- 
petitive applicants  for  the  construction  of  a 
system  to  redeem  and  water  these  lands,  didn't 
you?     A.  In  a  certain  sense." 

Another  member  testllied: 

"Q.  Did  yon  think  that  those  were  competi- 
tive propositions?  A.  They  were.  Q.  You  told 
Mr.  Edwards,  I  believe,  that  during  the  time 
you  were  a  member  of  the  land  board  there  were 
two  contests,  two  pieces  that  came  before  the 
land  board,  in  which  there  was  an  apparent 
contest  between  applicants  for  the  segregation, 
did  jrou  not?  A.  I  think  there  was  two,  but 
possibly  more.  Q.  And  you  told  him  that  in 
cases  where  the  standing  of  the  applicants  was 
both  good  with  regard  to  their  financial  abili- 
ty, and  the  character  of  the  work  which  they 
were  |[oing  to  construct,  that  the  jprice  named 
in  their  proposal  was  a  consideration  with  the 
land  board?    A.  Yes,  sir." 

A  third  member  testified: 

"Q.  So  that  you  considered  the  Knhn  appli- 
cation was  the  most  advantageous  to  the  inter- 
est of  the  state?  A.  I  think  so.  I  naturally 
would  consider  the  amount  of  acreage  to  be  re-  • 
claimed.  Q.  And  you  looked  upon  it  in  that 
light  up  to  the  time  that  you  received  informa- 
tion that  the  Kuhn  application  was  to  be  with- 
drawn, did  you  not?  A.  Yes,  sir.  Q.  And  also 
looked  upon  it  in  that  light  natii  the  Kuhn  ap- 
pUcation  was  in  fact  withdrawn?    A.  Yes,  sir." 

One  of  the  plaintiffs  testified: 

"Q.  Now,  for  what  purpose  werp  yon  and  Mr. 
Buhl  to  attend  this  meeting?  A.  To  explain  to 
the  land  board  the  fact  that  we  desired  Mr. 
Buhl  to  be  placed  in  our  position ;  that  is,  that 
there  were  not  going  to  be  two  contending  forc- 
es in  the  requests  that  are  usually  to  be  made 
in  all  the  preliminary  steps  of  getting  a  segre- 
gation." 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,  MOSOHZISKER,  and  FRAZBR, 
JJ. 

George  B.  Gordon,  of  Pittsburg  T.  C 
Oocbian,  of  Mercer,  and  S.  A.  OUmore  and 
Sidney  J.  Watts,  botli  of  Pittsburgh,  for 
appellants.  Q.  A.  Gordoo,  of  Meroer,  James 
P.  Whltla,  of  Sharon,  H.  G.  Edwards,  of 
Mercer,  and  J.  M.  Martin,  at  Mew  Ctatlek  tor 
appellee* 
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MOSOHZISKBB,  J.  TUs  oase  was  tried 
In  accordance  with  the  act  of  April  22,  1874 
(P.  Ll  100),  by  a  inOge  without  a  Jury;  the 
action  was  in  aBsiunpsit,  the  plaintiffs  claim- 
ing 9275,000  wider  a  written  contract  After 
receiving  evidence  of  the  steps  leading  up  to 
what  the  trial  Jndge  found  to  be  the  agree- 
ment in  question,  also  concerning  the  conduct 
of  the  parties  at  the  time  of,  and  Immediate- 
ly after,  the  execution  of  the  writing  sued  on, 
the  court  below  concluded  that  iSne  contract 
was  void  as  against  public  policy,  and  en- 
tered Judgment  in  favor  of  the  defendant. 
The  plaintiffs  have  appealed. 

The  material  facts  In  the  case  as  found 
by  the  trial  Jndge  are  given  more  at  length  In 
the  notes  of  the  reporter  pubUshed  In  connec- 
tion herewith;  but,  so  far  as  necessary  to 
develop  the  principles  Involved,  they  may  be 
more  'briefly  stated  thus:  Under  what  Is 
known  as  the  "Carey  Act,"  the  state  of  Idaho 
was  granted  authority  to  control,  to  a  cer- 
tain extent,  the  public  lands  of  the  federal 
government  within  the  confines  of  that  com- 
monwealth. In  pursuance  of  this  authority, 
the  general  assembly  of  Idaho  established  a 
system  for  carrying  out  the  provisions  of  the 
federal  statute,  and  the  parties  to  the  pres- 
ent controversy  proceeded  under  this  legisla- 
tion. A  state  board  of  land  commissioners 
was  constituted,  consisting  of  four  members, 
and  this  board  was  authorized  to'  pass  upon 
all  applications,  or  proposals,  for  the  segrega- 
tion of  public  lands  for  purposes  of  irrigation 
and  subsequent  sale  to  settlera  The  Idaho 
statute  does  not  autborlee  the  reclamation  of 
the  lands  through  irrigation  by  the  state  it- 
self, but  provide^  for  the  doing  of  this  by 
others,  under  a  contract  with  the  state.  In 
order  to  obtain  a  contract  to  do  such  work, 
one  has  to  file  with  the  board  of  land  com- 
missioners an  application,  or  proposal,  set- 
ting forth  certain  details  prescribed  in  the 
statute,  and  this  most  be  accompanied  by  a 
certified  check  "for  not  less  than  $250  and 
not  more  than  $2,500  *  *■  *  as  a  guar- 
antee of  the  execution  of  the  contract  by  the 
applicant  In  accordance  with  his  request  and 
proposal  In  case  of  the  approval  of  the  same 
by  the  state."  On  March  14,  1908.  the  five 
legal  plaintiffs  in  this  case  filed  a  request  for 
the  segregation  of,  and  proposal  to  irrigate 
and  reclaim,  approximately  600,000  acres  of 
desert  land.  On  June  8, 1908,  the  Twin  Falls 
Land  &  Water  Company,  a  corporation,  filed 
a  like  request  and  proposal  for  about  380,000 
acres  of  the  same  lands  included  in  the  ap- 
plication of  the  plaintiffs.  Frank  H.  Buhl, 
the  defoidant,  was  the  president  of  the  Twin 
Falls  Company,  and,  in  all  the  subsequent 
dealings  hereinafter  r^erred  to,  acted  for 
that  corporation.  On  June  22,  1008,  at  one 
and  the  same  time,  the  land  commissioners 
ordered  an  examination  of  both  appUcatlons. 
WhUe  the  applications  in  question  covered.  In 
whole  or  in  part,  the  same  lands,  the  pro- 
posals differed  In  several  partiopUarp,  tJb.,  In 


the  source  of  the  water  supply  and  the  points 
where  the  waters  were  to  be  diverted,  in  the 
plan  or  system  of  irrigation  and  cost  thereof, 
and  finally,  In  the  f&ct  that  the  plaintiffs 
proposed  to  "sell  water  ri^fatfl  and  propor- 
tionate shares  in  the  completed  Irrigation 
works  to  setQers  at  $45  per  acre,  payable  $3 
per  acre  at  the  time  of  sale,  and  the  balance 
in  not  leas  than  10  equal  annual  Installments, 
while  the  pn^osai  of  the  Twin  Falls  Com- 
pany was  to  sell  the  same  water  rights  and 
proportionate  shares  to  settlers  at  $60  per 
acre,  to  be  paid  in  5  equal  annual  install- 
ments, with  interest  on  the  deferred  pay- 
ments at  the  rate  of  6  per  cent,  per  annum." 
Both  the  Kutm  interests  (r^resented  by  the 
plaintiffs)  and  the  Buhl  interests  (r^r^sent- 
ed  by  the  defendant)  had  been  engaged  with- 
in the  state  of  Idaho  In  -irrigation  projects 
for  some  years,  and  the  state  officials  were 
anxious  to  retain  the  active  participation  of 
each  of  these  groups  in  this  field  of  endeavor. 
In  the  latter  part  of  July,  1908,  when  the  two 
appllcatlmis  were  pendii4|.  before  the  state 
board  of  land  commissioners,  one  of  the  legal 
plaintiffs  came  to  Pennsylvania  for  the  pur- 
pose of  conferring  with  the  defendant  rela- 
tive to  tbelr  rival  proposals.  After  several 
talks,  ca  July  30,  1908,  at  Bast  Sharon,  Pa., 
an  agreement  was  reached  that  Mr.  Buhl, 
acting  for  the  Twin  Falls  Company,  should 
pay  $300,000  to  the  plaintiffs,  and  that  the 
latter  should  formally  appear  before  the  land 
commissioners  in  Idaho  and  withdraw  their 
pending  application,  thus  leaving  the  field 
open  to  the  defendant  and  the  Interests  which 
he  represented  to  secure  the  sought-for  irri- 
gation rights. 

In  pursuance  of  the  agreement  as  Just  stat- 
ed, on  August  4,  1008,  the  written  contract 
In  suit  was  prepared  and  executed,  and  6 
days  thereafter  the  parties  appeared  at  a 
meeting  of  the  land  commissioners  In  Idaho, 
which  had  been  arranged  for  the  purpose, 
and  the  plaintiffs'  proposal  was  formally 
withdrawn.  In  making  this  withdrawal  a 
representative  of  the  plaintiffs  addressed  the 
commissioners  and  assigned  as  a  reason  for 
abandoning  their  application  that  his  people 
were  engaged  In  a  great  many  large  enter- 
prises within  the  state  of  Idaho,  and  there- 
fore felt  that  they  had  about  as  much  as 
they  could  handle  foe  the  next  2  or  3  years. 
The  written  contract  between  the  parties  did 
not  stipulate  the  formal  withdrawal  of  plaln- 
tUTS'  application,  but  it  provided  that,  for 
a  consideration  of  $300,000,  the  plaintiffs 
should  sell  and  transfer  to  the  defendant  all 
their  interest  therein,  and  also  "all  maps, 
plans,  surveys,  and  estimates  made  by  or 
for  them  In  connection  with  the  segregation 
or  irrigation  of  the  lajnds  referred  to  In  said 
application,"  adding,  "guch  assignment  to  be 
made  in  the  event  that  the  said. Frank  H. 
Buhl  or  his  associates  shall  be  able  to  pro- 
cure the  segregation  already  applied  for  by 
him."    It  further  0rovld«ad.,that  $25,000  of 
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tbe  consideration  mentioned  mnBt  be  paid 
to  the  plaintiffs  "10  days  after  the  state 
land  board  of  Idaho  should  formally  signify 
their  intentloD  to  recommend  the  segregation 
(of  the  lands  In  qnestion)  to  tbe  party  of  the 
second  part  and  his  associates  (being  the  de- 
fendant and  the  Interests  he  represented)." 
The  fact  of  the  existence  of  this  written 
contract  was  not  made  known  to  the  board  of 
land  commissioners,  nor  was  anything  said 
at  the  meeting  concerning  the  consideration 
called  for  therein.  The  minutes  of  the  meet- 
ing show  the  withdrawal  of  the  plalntitEs' 
application  "for  tbe  segregation  of  about 
600,000  acres  of  land,"  and  the  granting  of 
the  defendant's  application  for  "about  380,- 
000  acres,"  with  the  right  to  the  Twin  FaUs 
Company  to  amend  its  prc^osal  by  Including 
more  land,  it  being  expressly  stated,  after 
noting  tbe  withdrawal  of  the  plaintiffs'  pro- 
posal, that  the  appUcatlcm  of  the  defendant 
was  "the  only  proposal  for  said  lands  now 
before  the  board."  Immediately  after  this 
meeting  of  the  lalfc  board,  the  Twin  Falls 
Ccmipany  held  a  meeting  and  authorized  the 
payment  of  the  $25,000  stipulated  for  in  the 
written  agreement,  and  this  sum  was  subse- 
quently handed  to  the  legal  plaintiffs.  When 
the  time  fixed  in  the  contract  for  the  pay- 
ment of  the  balance,  or  $275,000,  arrived,  it 
was  not  forthcoming,  and  the  plaintiffs  in- 
stituted the  present  action  to  recover  the 
amount  with  Interest 

The  plaintiffs  contend,  as  they  did  in  the 
court  below,  that  the  sought-for  grant  was 
not  a  franchise,  that  there  was  no  competi- 
tive situation,  and  therefore  the  contract  In 
suit  was  in  no  sense  harmful  to  the  public; 
that  the  balance  of  the  $300,000  named  in  tbe 
written  agreement  was  due  to  them  as  a 
consideration  for  the  assignment  and  trans- 
fer to  the  defendant  of  tbe  maps,  plans,  sui^ 
veys,  and  estimates  mentioned  therein,  to- 
gether with  any  interest  which  they  nilght 
have,  or  be  entitled  to  claim,  under  their  ap- 
plication, which  was  filed  more  than  2 
months  prior  to  that  of  the  defendant's  com- 
pany; that,  since  their  application  was  filed 
before  the  proposal  of  the  defendant,  it  was 
prior  In  time,  and  hence  prior  in  right,  and 
for  that  reason  it  had  a  value  which  (like  a  lo- 
cation or  entry  upon  lands  under  the  home- 
stead and  other  such  laws)  they  had  a  legal 
right  to  realize  upon  by  sale  or  otherwise; 
that  If  their  interest  in  this  application  had 
no  substantial  value  which  could  be  disposed 
of  by  sale,  still,  since  the  transfer  of  tangi- 
ble property,  1.  e.,  maps,  plans,  etc.,  was 
provided  for  in  the  agreement,  that  was  suffi- 
cient to  support  the  consideration  and  car- 
ry the  contract;  and  finally  that,  since  the 
writing  was  valid  upon  Its  face,  and  the 
plaintiffs  were  not  obliged  to  prove  any  facts 
aliunde  the  written  contract  in  order  to  es- 
tablish their  case,  the  defendant  should  not 
have  been  permitted  to  introduce  oral  evi- 
dence of  the  negotiations  leading  up  to  tbe 


making  of  tbe  contract  or  concerning  the 
subsequent  actions  of  the  i>arties  in  interest, 
and  thus  to  attack  its  validity.  Further, 
the  appellants  complain  because  tbe  court 
below  did  not  answer  specifically  their  re- 
quests tor  findings,  and  they  contend  that, 
owing  to  this  failure,  many  material  facts 
were  not  passed  upon  or  given  effect.  On  the 
other  hand,  the  defendant  contends,  as  he 
did  below,  that  the  real  purport  and  purpose 
of  the  written  agreement,  and  the  actual 
value  contemplated  to  be  delivered  for  the 
$8(X),(X)0  therein  provided  to  be  paid,  were 
tbe  elimination  and  withdrawal  of  the  ap- 
plication, or  proposal,  filed  by  the  legal  plain- 
tiffs, in  order  that  the  field  of  competition 
might  be  cleared  and  the  proposal  of  the 
Twin  Falls  Company  (represented  by  tbe  de- 
fendant) granted  without  opposition.  The 
court  below  did  not  sustain  any  of  the  con- 
tentions of  the  plaintiffs,  but  found  In  favor 
of  the  defendant,  saying: 

"The  fact  that  the  subject  of  the  contract  in 
suit,  and  the  thing  for  which  the  defendant 
agreed  to  pay  the  $300,000  claimed,  was  the 
withdrawal  and  entire  elimination  of  the  lesal 
plaintiffs  as  competitors  of  tbe  Twin  Falls  Land 
&  Water  Company  before  the  state  board  of  land 
commissioners  of  Idaho,  for  a  contract  with  the 
state  to  carry  out  the  Brnneau  irriKation  project, 
is  so  conclusively  shown  and  firmly  established 
by  the  evidence  in  this  case  that  no  contrary 
theory  can  be  entertained." 

The  manifest  purpose  of  the  leglslatlcn  re- 
ferred to  In  the  beginning  of  this  opinion, 
and  stated  more  at  large  in  the  reporters 
notes  to  this  case,  was  to  encourage  and 
promote  the  reclamation  of  public  desert 
lands,  to  the  end  tiiat  they  might  be  distrib- 
uted in  small  tracts  among  actual  settlers 
upon  the  cheapest  and  most  Inviting  terms, 
so  as  to  bring  aboot  their  ultimate  owner- 
ship, occupation,  and  cultivation  by  the  larg- 
est possible  population ;  and  the  fact  that,  in 
effect,  the  ownership  of  the  irrigation  works 
also  would  eventually  pass  to  these  settlers, 
cannot  affect  the  character  of  the  original 
grant  as  a  public  franchise,  if  it  was  such. 
In  the  present  case,  official  responsibility,  to 
work  out  tbe  contemplated  results,  was  plac- 
ed upon  the  Idaho  state  board  of  land  commis- 
sioners, and,  the  laws  upon  the  subject  being 
complied  with,  they  had  the  right,  and  were 
fixed  with  the  duty,  when  the  occasion  should 
arise,  of  deciding  which  of  two  or  more  ap- 
plications, or  proposals,  for  irrigating  any 
given  district,  should  be  granted ;  of  course, 
in  exercising  this  power,  tl»  board  would  be 
obliged  ultimately  to  contract  with  the  ap- 
plicant who  offered,  or  was  willing  to  accept, 
the  terms  which  promised  most  to  the  even- 
tual settler  upon  tbe  land.  The  mere  fact 
that  the  statutes  Involved  do  not  expressly 
provide  for  tbe  manner  of  determining  cases 
where  more  than  one  application  is  present- 
ed for  the  same  general  district,  does  not 
preclude  such  a  situation,  or  alter  the  plain 
duty  of  the  board  when  it  arises,  as  tt  did  in 
the  present  case. 
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[1,t]  Here  eaeh  proposal  was  to  Irrigate 
and  reclaim  desert  lands  under  a  contract 
with  tbe  state  of  Idaho,  and  wo  feel  that 
tbis  constitnted  an  application  for  a  privHege 
In  tbe  nature  of  a  public  franchise.  The  law 
Is  established  that,  wbere  any  public  right, 
franchise,  contract,  or  privHege  is  to  be 
disposed  of  by  govemin«it  oflSdals  or  agents, 
whether  by  a  public  letting  or  awarding  up- 
on bids,  or  by  the  exercise  of  official  discre- 
tion without  pjibUc  Uds  (Hunter  t.  Nolf,  71 
Pa.  282 ;  Gulick  Y.  Ward  &  Bailey,  10  N. 
J.  Law,  87,  18  Am.  Dea  380;  Boyle  T.  Ad- 
ams, 60  Minn.  255,  52  N.  W.  860,  17  L.  B.  A. 
96),  it  is  against  public  policy  for  one  com- 
peting applicant,  candidate,  or  bidder  to  con 
tract  for  tbe  extinguishment  of  another's 
competition  (Greenhold  on  Public  Policy,  rule 
172,  p.  178;  Kennedy  ▼.  Murdic^,  5  Har. 
[Del.]  458;  Swan  t.  Gborpennlng,  20  Cal. 
182 ;  Bay  &  Whitney  v.  Macldn,  100  lU.  246 ; 
and  other  authorities,  infra).  It  was  the 
duty  of  the  board  of  land  commissioners  to 
receive  the  appUcatlons  and  proposals  of  all 
persons  desiring  to  compete  for  the  present 
prlTllege,  franchise,  or  contract,  and  after 
a  careful  investigation  to  grant  that  partic- 
ular application  whic^  in  the  Judgment  of 
the  board,  all  things  b^ng  considered,  was 
most  advantageous  to  the  public,  without  re- 
gard to  the  priority  in  date  of  one  over  oth- 
ers, for  there  is  nothing  In  the  statutes  upon 
tbe  subject  recognizing  any  right  gained  by 
priority  of  filing.  This  Is  as  It  should  be,  be- 
cause there  is  no  true  analogy  between  the 
taking  up  of  land  under  tbe  homestead  and 
other  such  laws  and  a  case  like  the  one  be- 
fore us ;  there  the  terms  of  the  bargain  are 
absolutely  determined  In  advance,  and  all 
must  accept  the  government  grant  on  these 
fixed  terms,  while  here  they  are  largely  sub- 
ject to  negotiations  between  the  applicants 
and  the  state,  the  terms  of  tbe  final  bargain 
to  be  reduced  to  a  contract  for  the  benefit  of 
the  public;  1.  e.,  the  eventual  settlers  upon 
the  land.  T7nder  tbe  circumstances  and  evi- 
dence at  bar,  the  court  below  properly  found 
that  the  plaintiffs  and  defendant  (the  latter 
representing  the  Twin  Falls  Land  &  Water 
Company)  were  competing  applicants  for  a 
public  franchise.  Both  applicants  prepared 
tbeir  respective  proposals  in  accordance  with 
tbe  statutory  requirements  and  submitted 
them  to  tbe  land  board  for  Its  consideration 
and  decision  upon  their  ultimate  relative 
merits,  and  this  created  a  competitive  situa- 
tion, which  fact  was  clearly  recognized  by 
at  least  one  of  tbe  plaintiffs  and  several  of 
tbe  land  commlssionerB,  as  shown  by  ex- 
cerpts from  their  testimony  reprodnced  in 
the  reporter's  notes.  Tbe  two  rival  proposals 
were  pending  and  undetermined  before  the 
land  board  when  tlie  agreement  in  suit,  stlg- 
matl2sed  by  the  trial  court  as  a  oormpt  con- 
tract for  the  sale  and  elimination  of  the 
plaintiffs'  competition,   was  entered  into. 

While  .we  shall  not  stop  to  analyze  tbe 


proofs,  yet  we  agree  with  the  court  below  It 
clearly  appears  that  the  chief  aim  and  pur- 
pose of  the  agreement  between  the  parties 
were  to  eliminate  the  plaintiffs'  actual  and 
threatened  competition,  and  that  the  consld- 
eratton  of  $300,000,  named  In  the  written 
contract,  was  to  be  paid  chiefly  to  accom- 
plish this  end,  the  sale  of  the  maps,  etc., 
being  merely  incidental  to  the  prime  purpose 
in  view.  In  considering  the  effect  of  such 
a  state  of  affairs,  it  is  of  no  significance  that 
the  land  board  Is  not  required  to  grant  any 
particular  application,  but  has  the  power  to 
refuse  all  proposals  submitted  to  It ;  neither 
is  It  of  any  consequence  that  the  applica- 
tions In  question  were  preliminary  in  their 
nature  and  would  not  In  themselves  amount 
to  a  contract  with  tbe  state,  even  if  grant- 
ed. No  matter  what  the  usual  practice  was 
before  tbe  land  board,  or  what  were  the 
views  of  certain  of  Its  members,  It  will  not 
do  to  depreciate  or  underestimate  the  im- 
portance of  these  preliminary  proposals,  for 
they  are  provided  for  with  the  greatest  de- 
tail in  the  written  law  and  must  be  viewed 
seriously ;  the  mere  fact  that  tbe  board  can 
permit  their  amendment  and  dictate  the 
terms  of  the  final  bargain,  without  regard 
to  the  figures  in  the  initial  proposals,  only 
makes  possible  a  greater  degree  of  competi- 
tion when  two  or  mora  applicants  are  seek- 
ing a  particular  grant  As  Just  said,  tbe 
proceedings  are  statutory,  and  applications 
such  as  here  filed  are  expressly  prescribed  as 
the  first  step  necessary  to  be  taken.  Bvery 
one  desirous  of  entering  upon  a  project  like 
the  one  contemplated  at  bar  must  take  this 
first  step,  and  he  can  take  no  other  untU 
that  is  done;,  therefore  competition  begins 
as  soon  as  two  applications  are  filed  with 
the  land  board,  and  the  suppression  of  this 
situation  by  an  agreement  between  the  ap- 
plicants is  as  Illegal  at  one  stage  of  the  pro- 
ceedings as  at  another. 

[3,  4]  The  court  below  has  found  that,  at 
the  time  the  idaintiffs  withdrew  their  appli- 
catlOTi,  the  land  board  was  Ignorant  concern- 
ing the  terms  of  the  bargain  between  tbe 
competitors,  but.  If  all  the  facts  bad  been 
known,  that  would  not  legalize  the  transac- 
tion. Tbe  fraud  was  not  against  the  land 
board,  but  the  public,  and  even  though  the 
remaining  application  were,  in  fact,  the  bet- 
ter of  the  two,  that  would  not  be  decisive 
of  the  case,  for  such  transactions  are  con- 
donned  not  so  much  for  the  harm  done  in 
any  particular  instance  as  because  of  their 
general  evil  public  tendency.  While  we  have 
not  been  referred  to  a  case,  and  our  own  re- 
search has  not  disclosed  any,  which  on  its 
material  facts  is  precisely  like  the  one  at  bar, 
yet  tbe  law  upon  the  general  subject  In  hand 
is  firmly  established,  and  the  relevant  appli- 
cable principles  are  well  stated  In  the  follow- 
ing excerpts  from  the  authorities: 

"Where  a  contract  belongs  to  a  class  which  is 
reprobated  by  public  policy,  it  will  be  declared 
illegal,  though  in  that  partioalar  tnatuioe  no 
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actual  Injury  mta  bttre  resvlted  to  the  pobllc, 
as  the  test  is  the  erU  tendency  of  tbe  con- 
tract and  not  its  actual  result."  15  Am.  &  Eng. 
Eneyc.  of  Law  (2d  Ed.)  934. 

"In  other  worda,  its  validity  is  determined  by 
its  general  tendency  at  the  time  it  is  made,  and 
if  this  is  opposed  to  the  interests  of  the  public  it 
will  be  invalid,  even  though  the  intent  of  the 
parties  was  good  and  no  injury  to  tbe  public 
would  result  in  the  particular  case.  The  test  is 
the  evU  tendency  of  the  contract,  and  not  its 
actual  injury  to  the  public  in  a  particular  in- 
stance."    9  Cyc.  481,  482. 

"In  the  absence  of  any  legislative  prohibition 
of  a  particular  agreement  which  may  be  brought 
before  a  court,  the  latter,  to  declare  it  void  on 
this  ground,  must  find  that  such  contracts  have 
a  tendency  to  injure  the  public,  are  against  pub- 
lic good,  or  inconsistent  with  sound  policy  and 
good  morals  as  to  the  consideration  or  thing  to 
De  done."     9  Cyc.  482. 

"Whether  a  contract  is  against  public  policy 
is  a  question  of  law  for  the  court  to  determine 
frMn  all  of  the  circumstances  in  each  case.  It 
is  clearly  to  the  interest  of  the  pnblic  that  per- 
sons should  not  be  unnecessarily  restricted  in 
their  freedom  to  make  their  own  contracts  and 
agreements;  therefore  they  are  not  to  be  held 
void  as  being  contrary  to  public  policy,  unless 
they  are  dearly  contrary  to  what  the  Legislature 
or  judicial  decision  has  declared  to  be  the  pub- 
lic policy,  or  they  manifestly  tend  to  injure  the 
public  in  some  way.  On  the  other  hand,  the  in- 
terests of  the  public  do  require  that  there  shall 
be  some  restrictions  on  the  freedom  of  persons 
to  enter  into  contracts;  and  if  an  agreement 
binds  a  party  to  do  or  not  to  do  anything,  the 
doing  or  omission  of  which  is  manifestly  in- 
jurious to  the  pnblic  interests,  the  courts  must 
declare  it  contrary  to  public  policy,  and  therefore 
illegal  and  void."    9  Cyc.  483-485. 

[6]  In  Providence  Tool  Co.  v.  Norris,  09  U. 
S.  (2  Wall.)  45,  56,  17  L.  II>1  868,  tbe  rule  Is 
stated  thus: 

"All  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the  govern- 
ment •  •  •  are  void  as  against  public  policy, 
without  reference  to  the  question,  whether  im- 
proper means  are  contemplated  or  used  In  their 
execution.  The  law  looks  to  the  general  tenden- 
cy of  such  agreements;  and  it  closes  the  door 
to   temptation,   by  refusing  them  recognition." 

In  Ormerod  v.  Dearman,  100  Pa.  561,  564, 
46  Am.  Hep.  391,  we  state: 

That  the  authorities  "establish  tbe  principle 
that  contracts  which  have  for  their  subject-mat- 
ter any  interference  with  the  creation  of  laws  or 
their  due  enforcement  are  against  public  policy 
and  therefore  void." 

And  In  Swing  v.  Mnnson,  191  Pa.  582,  588, 
43  Atl.  342,  344  [58  L.  E.  A.  223,  71  Am.  St 
Rep.  772],  we  say  that: 

"In  enforcing  a  policy  in  the  interests  of  the 
whole  public,  the  law  takes  but  little  note  of  the 
conduct  of  the  immediate  parties  to  the  con- 
tract; the  rule  is,  that  courts,  having  in.  view 
public  interests,  will  not  lend  their  aid  to  the  en- 
forcement of  an  unlawful  contract." 

Again,  In  the  recent  case  of  Pittsburgh  v. 
Gosborn,  230  Pa.  212,  227,  79  Aa  505,  510, 
we  say: 

"What  results  to  a  contract  against  public 
policy  is  a  total  and  irremediable  paralysis, 
which  leaves  it  absolutely  without  any  force  or 
effect  whatever,  so  that  it  cannot,  under  any 
circumstances,  he  made  the  basis  of  a  cause  of 
action.  The  law  when  appealed  to  will  have 
nothing  to  do  with  it,  but  will  leave  the  parties 
just  in  tbe  condition  in  which  it  finds  them." 


See,  also,  the  tfiscosslon  on  this  mibject  in 
Enders  v.  Bndera,  164  Pa.  266,  at  page  271, 
30  AQ.  129,  27  li.  B.  A.  56,  44  Am.  St  Rep. 
698;  McMollen  ▼.  HoiTman,  174  U.  S.  639,  19 
Sup.  Ct  839,  43  Ix.  Ed.  1U7;  Glbbs  t.  Smith, 
115  Mass.  592;  Atcbeson  ▼.  MaUon,  43  N.  T. 
147,  3  Am.  Sep.  678. 

l^ese  principles,  when  applied  to  tbe  facts 
found  by  the  tilal  Judge,  fully  justify  the 
legal  condnslon  reached  In  this  case;  bat, 
after  distlngnlsblng  one  alleged  controlling 
authority  dtbd  by  the  appellants,  we  shall  ex- 
amine some  otb^  reasons  urged  by  them 
against  fhe  validity  of  tbe  Judgment  entered 
by  tbe  court  below. 

(6]  Irvin  v.  Irvln,  169  Fli.  629,  82  AtL  445, 
29  I*  H,  A.  (N.  S.)  2Sa,  Urgely  relied  upon 
by  tbe  appellants  to  sustain  their  contention 
that  tbe  sale  of  the  maps,  plans,  etc.,  men- 
tioned in  the  written  agreement  was  suffi- 
cient to  sustain  tbe  contract  in  suit,  has  no 
application.  In  that  respect,  to  the  present 
case.  Tbe  gist  of  tbe  Irvln  decision  Is  sim- 
ply that,  where  a  written  contract  is  upon 
its  face  free  from  any  taint  of  Illegality,  an 
acc<wipanying  collateral  parol  agreement,  al- 
though against  public  policy,  which  does  not 
actually  enter  Into  the  substance  of  the  writ- 
ten contract,  cannot  be  Introduced  to  defeat 
tbe  latter.  A  reading  of  the  opinion  in  that 
case  will  show  we  regarded  tbe  wrtttoi  con- 
tract tbeie  at  Issue  as  a  transaction  which 
stood  by  itself,  separate  and  apart  from  the 
alleged  collateral  agreement,  and  tbls  la 
made  additionally  plain  when  the  decision  In 
question  is  considered  In  connection  with 
Kilbom  V.  Field,  supra.  The  present  case 
differs  from  Irvln  t.  Irvin,  supra,  for  here 
tbe  Illegal  agreement  of  tbe  plaintlfTs  to  sell 
their  competition  was  not  Incidental  to  tbe 
transfer  of  something  else,  bat  entered  Into 
tbe  very  essence  of  tbe  transaction  before 
ua;  In  other  words,  the  written  ccmtmct  at 
bar  had  no  real  foundation  to  stand  upon 
when  separated  from  tbe  Illegal  parol  agree- 
ment that  tbe  plaintiffs  and  tbe  defendant 
were  to  appear  together  before  the  state 
board  of  land  commissioners,  and  tbe  for- 
mer were,  then  and  there,  formally  to  with- 
draw tbelr  application  and  leave  the  field 
open  to  the  latter  (which  was  done).  Tbe 
two  agreements  were  In  no  way  incoDsistoit, 
but  entirely  in  harmony  with  each  other  and 
bad  In  view  tbe  same  result,  namely,  the 
withdrawal  of  the .  application  of  tbe  plain- 
tiffs and  tbe  granting  of  tbe  application  ot 
the  defendant,  and  opon  the  aocomidlshment 
of  this  result  depmded  the  payment  of  the 
consideration.  In  tbe  Irvln  Case  the  defend- 
ant undertootc  to  set  up  an  Independent, 
collateral,  and  Illegal  agreement  concerning 
a  subject  not  mentioned  or  hinted  at  In  the 
written  agreement,  while  In  the  presoit  case 
tbe  written  contract  by  Its  very  terms  pro- 
vided that  no  formal  transfer  of  tanglblo 
property  should  take  place,  and  that  tbe  first 
Installment  of  tbe  consideration,  t1s„  f25,- 
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000,  dtould  not  b«  paid  ontil  tbe  land  board 
favorably  acted  upon  the  defendant's  appli- 
cation, which,  of  cootse,  could  mean  only 
that  the  application  of  the  plaintiffs  would 
then  cease  to  have  any  valne,  and  probably, 
since  the  two  irrigation  plans  were  different 
iQ  many  respects,  although  covering  prac- 
tically the  same  territory,  tbe  maps,  plans, 
etc.,  would  then  be  greatly  depreciated  in 
value.  The  plaintiffs,  however,  received  the 
$25,000,  and  the  court  below  has  found  that 
the  amount  was  sufficient  to  compensate  and 
reimburse  them  for  their  entire  Investment 
In  connection  with  the  subject-matter  of  the 
contract  In  suit;  although.  In  this  connec- 
tion, it  may  be  stated  that  the  consideration 
was  indivisible,  there  being  no  stipulation, 
either  verbal  or  written,  and  no  agreement, 
as  to  how  much  of  the  $300,000  named  In 
the  contract  should  go  to  the  plaintiffs  for 
giving  up  their  application,  and  thus  relin- 
quishing their  competitl<Mi,  or  as  to  the 
amount  to  be  paid  them  for  the  maps,  plans, 
surveys,  etc.  It  Is  settled  that  where  tbe 
consideration  of  a  contract  is  indivisible, 
and  a  part  is  illegal,  it  falls  as  a  whole. 
Trlst  V.  Child,  88  U.  S.  (21  WaU.)  441,  22  L. 
Ed.  623 ;  Megnlre  v.  Gorwlne,  101  U.  S.  106, 
112,  25  L.  Ed.  899 ;  Hazleton  v.  Sheckels,  202 
D.  S.  n,  78,  26  Sup.  Ct  567,  50  L.  Ed.  030, 
6  Ann.  Cas.  217. 

[7]  As  to  tbe  appellants'  complaint  con- 
cerning the  admission  of  evidence  aliunde 
the  contract,  the  rule  is  established  that : 

"Where  a  written  instrument  is  attacked  upon 
the  ground  that  the  contract  is  offensive  to  law 
and  violative  of  public  policy,  the  whole  trans- 
action should  be  inquired  into,  and  the  court  will 
not  suffer  itself  to  be  embarrassed  b^  any  techni- 
cal mles  regarding  the  admissibility  of  evl- 
dcnce.'"    'A  Am.  &  Eng.  Encyc.  (2d  Ed.)  1099. 

Also  see  9  Clya  662,  where  it  is  said  that, 
In  su(4i  Instances,  "the  substance,  not  the 
form,  of  the  agreement  is  looked  at ;  •  •  • 
therefore,  in  order  to  arrive  at  the  substance 
of  it,  the  court  will  not  confine  its  attention 
to  the  mere  words  in  which  it  is  expressed," 
and  page  766,  to  this  effect:  "Where  a  con- 
tract Is  assailed  on  the  ground  that  it  is  il- 
legal and  void,  the  defense  may  be  and  gen- 
erally Is  established  by  evidence  aliunde." 
See,  also,  Coverly  v.  Terminal  Warehouse 
C!o.,  70  App.  Dlv.  82,  88,  75  N.  T.  Supp.  145; 
Id.,  85  App.  Dlv.  488,  83  N.  Y.  Supp.  369; 
Greenhood  on  Public  Policy,  128.  Speaking 
of  the  rule  Just  cited,  in  Irvin  v.  Irvin,  169 
Pa.  529,  at  page  544,  32  Att.  445,  448  [29  L. 
B.  A.  292],  we  said: 

"A  di8tizicti'>n  boK  been  taken  between  those 
contracts  in  which  the  consideration  affects  only 
the  iNirties,  and  those  In  which  it  affects  the  pali- 
lic;  •  •  •  so  while  the  rule  laid  down  in 
Evans  V.  Dravo,  24  Pa.  62  [62  Am.  Dea  359], 
and  Swan  v.  Scott,  11  Serg.  &  R.  156,  and  other 
cases,  is  that  a  demand  on  an  illegal  transaction 
will  be  enforced,  if  the  plaintiff  can  make  out  his 
case  Mrithont  disclosing  the  illegality,  that  rule 
has  not  been  invariably  appUed  to  contracts, 
where  the  illegal  consideration  is  *  *  *  an 
immoralit7  detrimental  to  the  public    In  such 


cases,  the  courts  may  overlook  the  parties,  and 
consider  the  question  one  of  public  policy." 

See.  also,  KUbom  v.  Field,  78  Pa.  194, 
196,  where  suit  was  brought  on  a  note  which 
was  perfectly  good  on  its  face,  but  the  court 
received  evidence  to  show  a  prior  accompa- 
nying agreement  concerning  the  procuring  of 
a  divorce,  which  was  void  as  against  public 
policy,  and  then  held: 

"If  the  consideration  of  the  note  sued  upon 
was  in  part  or  in  whole  that  the  respondent 
should  not  appear  and  oppose  the  divorce,  tbe 
note  was  void.  Whether  such  was  the  considerr 
atiou  was  a  question  of  fact  which  ought  to 
have  been  submitted  to  the  jury." 

Before  leaving  this  branch  of  the  case,  it 
may  be  well  to  state  we  are  not  persuaded 
that  the  contract  being  one  which  concerned 
property  located  In  a  foreign  Jurisdiction, 
has  any  weight  under  the  circumstances  in 
this  case.  The  contract  was  made  and  ex- 
ecuted in  Pennsylvania,  and  must  be  Judged 
by  tbe  laws  of  this  state ;  but,  since  nothing 
has  been  shown  to  tbe  contrary,  we  assume 
it  would  be  equally  void,  as  against  public 
policy,  In  every  other  state  of  the  Union,  in- 
cluding Idaho.  The  case  of  Rumsey  v.  New 
York  &  Pennsylvania  K.  E.  (3o.,  203  Pa.  579, 
585,  53  AU.  495,  496,  simply  decides  that 
"contracts  valid  by  the  law  of  the  place  and 
time  where  they  are  made  and  are  to  be 
performed  are  valid  everywhere" ;  that  de- 
cision has  no  particular  bearing  here.  Final- 
ly we  note  that  proof  of  the  Idaho  statutes 
was  admissible  properly  to  develop  the  facts 
involved  In  this  case,  and  In  order  to  show 
that  the  patties  In  Interest  were  respective- 
ly applying  for  a  grant  In  the  nature  of  a 
public  franchise. 

[J]  We  fall  to  see  merit  In  the  appellants' 
complaint  concerning  the  trial  Judge's  failure 
to  answer  their  requests  for  findings  of  fact ; 
as  recently  stated  in  Ck>mmon wealth  v.  School 
District  of  Altoona,  241  Pa.  224,  229,  88  Atl. 
481,  483: 

"There  is  no  requirement  in  the  act  of  1874 
that  the  court  shall  specifically  answer  upon 
the  record  all  the  requests  for  findings  of  tact 
submitted  by  counsel  *  •  •  (Gommoawealth 
V.  Monongahela  Bridge  Co.,  216  Pa.  108,  64  AtL 
909,  8  Ann.  Cas.  1073);  but,  of  course,  the 
court's  findings  mnst  cover  all  facts  stated  in 
the  requests  which  are  material  to  a  proper  de- 
termination of  the  issues  involred." 

When  the  well-stated  opinion  filed  by  tbe 
court  below  is  read  as  a  whole,  it  la  clear 
that  the  trial  Judge  substantially  coDu>lied 
with  the  requlremoits  of  the  established 
practice  under  the  act  in  qnestien.  Soma  of 
plaintiffs'  requests  Were  so  drawn  that  they 
could  not  be  answered  by  a  simple  alBrma- 
tion  or  negation;  many  of  them  were  neg- 
atively answered  by  an  affirmative  finding 
of  converse  propositions  included  In  the  se- 
ries of  facts  specifically  fotmd  by  the  trial 
Judge;  others,  such  as  those  dealing  with 
the  individual  attitude  of  commissioners 
toward  competition  among  rival  applicants, 
and  the  actnal  practice  before  the  land  board 
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relating  to  matters  posltlTely  regulated  by 
statutory  enactments,  were  wholly  immate- 
rial, as  we  have  hereinbefore  Indicated; 
moreover,  during  the  course  of  this  opinion, 
Incidentally,  we  have  endeavored  to  point  out 
that,  In  several  Instances,  facts  which  the 
appellants  seemed  to  consider  of  prime  im- 
portance were,  under  what  we  have  decided 
to  be  the  governing  principles  of  law,  of  no 
real  materiality. 

After  a  careful  study  of  the  entire  record, 
and  the  most  excellent  briefs  of  counsel,  It 
seems  clear  to  us  that  the  privilege  sought 
by  the  respective  applicants  was  a  right  In 
the  nature  of  a  public  franchise,  and  It  Is 
equally  clear  that  the  proposal,  or  applica- 
tion, withdrawn  by  the  plaintiffs,  was  in  the 
nature  of  a  preliminary  bid,  or  offer,  for 
this  franchise.  In  each  Instance,  the  con- 
sideration, or  amount  of  the  bid,  consisted 
of  the  merits'  of  the  proposed  plan  of  Irriga- 
tion, as  set  forth  In  the  application,  Includ- 
ing, of  course,  the  price  which  the  applicant 
suggested  he  was  willing  to  accept  for  water 
rights  from  future  settlers  upon  the  land. 
The  right  to  reclaim  desert  land,  by  an  Irri- 
gation project  such  as  the  parties  had  in 
mind,  was  one  granted  by  the  national  gov- 
ernment to  the  state  itself,  with  the  privi- 
lege In  the  latter  of  enfranchising  others  by 
contract  to  perform  the  work  and.  Inciden- 
tally, to  reap  a  proper  recompense  or  profit 
therefrom;  It  could  only  be  conferred  by 
the  state  through  its  board  of  land  commit 
sloners,  and  these  officers,  acting  In  the  ad- 
ministration of  a  public  trust,  when  dispos- 
ing of  the  franchise,  were  bound  by  every 
principle  of  law  to  obtain  the  best  possible 
plan  for  the  work  to  be  done,  the  most  com- 
petent and  responsible  contractor  to  do  It, 
and  the  most  favorable  terms  for  the  even- 
tual settlers.  In  the  present  Instance,  that 
there  was  competition  between  the  respec- 
tive applicants  Is  clear,  else  why  should  one 
be  willing  to  pay  the  other  ^00,000  to  step 
aside?  la  cases  of  this  Und  It  is  plain  that 
a  premium  paid  to  prevent  competition  Is, 
almost  invariably,  either  directly  or  indirect- 
ly charged  upon  the  public,  for  It  is  but 
reasonable  to  assume  that  In  the  end  the 
terms  will  be  calculated  to  cover  all  expendl- 
ture-s;  and  therefore,  If  the  successful  con- 
tractor pays  a  given  sum  to  Induce  a  rival 
to  stand  out  of  the  way,  he  can.  If  not  com- 
pelled to  make  such  payment,  afford  to  per- 
form the  work  In  question  for  the  recom- 


pense he  Is  to  receive,  leas  the  amount  paU 
to  avoid  competition.  As  we  have  alreadr 
shown,  the  law  reprobates  transactloDS  such 
as  the  one  before  us,  owing  to  their  general 
tendency  for  evil.  Irrespective  of  the  results 
in  any  special  case;  but,  aside  from  this 
aspect  of  the  matter,  'there  Is  but  little  fonx 
in  the  appellants'  contention  that.  In  this 
case,  the  public  officials  of  Idaho  were  anx- 
ious to  avoid  competition  because  of  tb^ 
fear  that  both  applicants  might  reUnqoith 
the  whole  Bruneau  desert  irrigation  project. 
for  a  reading  of  the  testimony  sho<w8  that 
the  real  apprehension  entertained  by  some  of 
the  land  commissioners,  who  appear  to  have 
been  equally  divided  a»  to  the  merits  of  the 
respective  propoenls,  was  not  that  tbe  two 
applicants  might  abandon  the  particular  pro- 
ject then  before  them,  but  that.  If  tber 
were  not  both  pleased,  the  state  ml^t.  In 
the  end,  lose,  as  a  general  operator  In  the 
field  of  Irrigation,  the  one  who  was  not 
favored  by  their  grant;  or  to  express  tbe 
situation  in  the  words  of  one  of  tbe  com- 
mlssloners: 

"The  board  looked  at  it  from  tliis  standpoint, 
they  wanted  to  keep  both  interests  operatiiuc  in 
the  state,  they  thought  they  were  good  people 
for  tbe  state." 

This  attitude  on  tbe  part  of  certain  of 
the  commissioners  was'  altogether  too  fanci- 
ful to  save  the  plaintiffs'  case.  Of  course. 
administrative  officials  ofttlnies  are  placed 
in  a  position  where  they  must  decide  between 
two  Interests,  each  of  which  they  would 
like  to  please,  both  for  personal  and  official 
reasons,  and.  In  sndi  Instances,  they  have 
a  natural  desire  to  avoid  the  disagreeable 
duty  of  selecting  one  as  against  the  other; 
but  this  attitude  on  their  part,  while  read- 
ily tinderstood,  cannot  be  given  material 
weight  in  deciding  a  case  of  the  character 
of  the  one  now  before  us.  Hyer  v.  Richmond 
Traction  Co.,  80  Fed.  839,  844,  26  0.  C.  A. 
175,  and  168  U.  S.  471,  18  Sup.  C?t  114,  42 
L.  Ed.  547,  la  cited  by  both  sides;  although 
the  opinions  there  reported  contain  much 
interesting  discussion  on  the  general  subject 
at  present  under  consideration,  neverthdess, 
the  decision  in  that  case,  is  not  at  all  a  coo- 
trolling  authority  here.  It  remains  but  to 
say  that,  while  we  do  not  deem  It  necessary 
to  pass  specifically  upon  each  of  the  42  as- 
signments, yet  we  are  not  convinced  of  ma- 
terial error  in  any  respect. 

The  Judgment  of  the  court  below  la  af- 
firmed. 
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FOYE  V.  LIIJ[;BY  OOAIi  &  COKE  GO. 
(Supreme  Court  of  PennsylTania.    Jan.  8, 

1.  Contracts  «=>353(11)  —  Action— Instrtjo- 

TION8. 

Where  a  contract  with  a  mining  company 
for  certain  construction  work  provided  that  tlie 
contractor  should  undertake  any  extra  work  re- 
quired by  the  engineer  arising  out  of  a  modifica- 
tion of  the  plana,  and  there  were  attached  to  the 
contract  plana  and  apecificatiopa  on  which  the 
contractor  had  bid  and  a  blueprint  calling  for 
certain  manholes  not  mentioned  in  the  contract 
or  specifications,  and  the  contractor,  at  the  en- 
gineer's request,  later  built  the  mannoIeB,  in  an 
action  for  the  cost  thereof  after  payment  of  the 
original  bid,  instructions  that  the  manholes  were 
part  of  the  regular  work  contemplated  by  the 
contract  and  an  amount  allowed  by  the  engineer 
in  the  payment  thereof  was  a  mere  gratuity  were 
properly  refused  where  there  was  testimony  that 
the  blueprint  was  attached  merely  for  conven- 
ience in  locating  the  manholes  if  the  company 
should  desire  that  they  should  be  buUt,  and 
the  engineer  testified  that  he  regarded  them  as 
extra  work,  and  that  he  made  an  allowance  to 
the  contractor  therefor. 

[Ed.  Note.~For  other  cases,  see  Contracts, 
Cent  Dig.  |  1842;  Dec.  Dig.  «=>353(11J.] 

2.  CoNTHAOxa  «=»349(7)— Actions— BviDENOB. 

Where  a  contract  with  a  mining  company 
for  construction  work  provided  that  the  contrac- 
tor should  abide  by  prices  for  extra  work  fix^ 
by  the  company's  engineer  provided  he  com- 
menced worit  with  full  knowledge  thereof,  but  no 
price  was  fixed  by  the  engineer  before  the  con- 
tractor ondertook  certain  extra  work,  and  the 
contractor  was  told  by  the  engineer  to  go  ahead 
and  keep  account  of  the  cost,  the  contractor's 
testimony  as  to  the  value  and  price  of  the  work 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |{  1096,  1795,  1817;  Dec.  Dig.  «=> 
849(7).] 

3.  Accord  and  Satisfaction  ®=3l9  —  Ele- 
ments—Agreement  OF  Parties. 

To  constitute  an  accord  and  aadsfaction 
mere  readiness  to  perform  or  tender  of  perform- 
ance, or  even  part  performance  and  readiness 
to  perform  the  remainder,  is  not  sofiicient,  but 
the  matter  agreed  upon  must  have  been  accepted 
in  satisfaction  of  the  debt 

[Ed,  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §{  136-139;  Dec.  Dig. 
«=>19.] 

4.  AccoBD  AND  Satisfaction  <s=526(1)— Ele- 
ments—Agreement  OF  Parties. 

Where  a  contractor  incurred  extra  expense 
by  mistake  in  the  plans  relative  to  elevation  of 
the  work  which  each  party  claimed  was  owing 
to  the  fault  of  the  other,  a  contention  that  ev- 
erything involved  had  been  amicably  settled  by 
an  agreement  to  pay  the  contractor  a  given  sum 
is  not  sustainable,  where  it  is  not  shown  that 
the  plaintiff  accepted  the  sum  in  satisfaction  of 
his  demand. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  i  162;  Dec.  Dig.  e=s> 
26(l).l 

6.  CoirrsACTS  «s»300(2)— Delat  in  Pebtorm- 

ANCB— LiQTTIOATBD  DaMAOSS. 

Where  a  contract  with  a  mining  company 
for  construction  work  provided  that  the  contrac- 
tor should  receive  a  bonus  of  $40  for  each  day 
the  work  should  be  completed  before  a  given 
date,  and  should  pay  the  company  a  like  sura 
for  each  day  the  work  remained  unfinished  aft- 
er that  date,  the  contractor's  liability  In  case 
«f  dday  was  not  absolute,  and,  where  it  was  due 


to  extra  work  required,  he  is  not  chargeable  with 
the  time  required  for  such  work. 

[EJd.   Note.— For  other  caaes,   see  Contracts, 
Cent  Dig.  g  1376;  Dec.  Dig.  «=>300(2).] 
6.  CoNTBACTs  «=3353(8)— Actions  —  Instruc- 
tions-' 'Neglect.  ' ' 

On  an  issue  as  to  the  extent  of  a  contrac- 
tor's liability  under  a  provision  that  he  should 
pay  $40  for  each  day  the  work  remained  unfin- 
ished beyond  a  fixed  da:te,  a  charge  that,  it  any 
of  the  delay  was  in  consequence  of  his  being  re- 
quired to  do  extra  work,  he  would  not  be  charge- 
able to  that  extent,  but  would  be  chargeable  if 
the  delay  was  due  to  his  own  neglect  in  com- 
pleting the  work,  was  not  erroneous  as  charging 
him  for  delay  only  in  case  of  misconduct;  the 
word  "neglect"  not  necessarily  importing  cul- 
pable misconduct  or  meaning  more  than  omission 
or  failure. 

[Ed.  Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  Si  1837-1840 ;   Dec.  Dig.  «=»353(8). 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Neglect] 

Appeal  from  Court  of  Common  Pleas. 
Washington  County. 

Assumpsit  by  F.  J.  Foye  against  the  Lfl- 
ley  Coal  &  Coke  Company  for  extra  work 
under  a  construction  contract  From  a  Judg- 
ment for  plaintiff  for  $3,633.25,  defendant  ai>- 
peals.    Affirmed. 

Argued  before  BEOWN,  a  J.,  and  POT- 
TEH,  STEWART,  MOSCHZISKEE,  and 
FRAZEK,  JJ. 

T.  Jeff  Duncan,  of  Washington,  Pa.,  Guy 
Moffltt,  of  Charleroi,  and  C.  Ia  V.  Acheson 
and  J.  Boyd  Crumrlne,  both  of  Washing- 
ton, Pa.,  tar  appellant  Harry  I*  WllUams, 
of  Washington,  Pa.,  and  Harry  A.  Cottom, 
Of  Brownsville,  for  appellee. 

STEWART,  J.  The  LlUey  Coal  &  Coke 
Company,  appellant,  with  a  view  to  the  de- 
velopment of  Its  coal  mines,  determined  upon 
the  construction  of  two  slopes  from  the  sur- 
face to  the  coal,  and  to  this  end  caused  plans 
and  specifications  to  be  made  of  the  proiwsed 
work,  and  invited  bids  therefor.  A  copy 
of  these  plans  and  spedflcations  was  furnish- 
ed to  appellee,  whose  business  was  that  of 
general  amtractor.  Basing  his  estimate  on 
the  plans  furnished  him,  the  appellee  sub- 
mitted a  bid  for  the  work  In  the  sum  of  $51,- 
800,  which  was  accepted.  Later  on,  and  be- 
fore the  execution  of  any  formal  contract  be- 
tween the  parties,  at  the  suggestion,  or  per- 
haps requirement,  of  the  mine  Inspector,  the 
appellant  company,  without  notice  to  the  ap- 
pellee, decided  to  supplement  its  plan  by  add- 
ing to  them  some  16  shelter  or  manholes  in 
the  slopes,  and  had  Its  engineer  prepare  a 
correct  blueprint  showing  their  character 
and  location.  On  the  1st  day  of  May,  1913, 
the  parties  met  and  entered  Into  a  formal 
written  contract  for  the  performance  of  the 
work  on  the  basis  of  the  acc^ted  bid,  and 
the  plans  and  speclfloatlons  submitted  which 
were  attached  to  and  made  part  of  the  con- 
tract, as  was  also  the  corrected  blueprint 
showing  the  16  manholes.  The  contract  pro- 
Tides,  among  other  things: 


^ssFor  othar  cues  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


96  ATLANTIC  RBPOBTBB 


(Pa. 


"That  tha  contractor  must  be  prepared  to  un- 
dertake any  extra  work  that  may  be  required 
by  tbe  engineer  arising  out  of  a  modification  of 
the  plans  and  details  that  may  appear  necessary, 
or  from  any  unforeseen  or  unlocked  for  cir- 
cumstances, and  for  such  work  will  be  paid  at 
the  contract  rates  for  work  of  a  similar  charac- 
ter, or,  If  tbe  extra  work  is  of  a  class  on  which 
no  rate  is  fixed  in  the  contract,  the  engineer 
shall  fix  such  a  price  or  prices  as  he  shall  deem 
just  and  equitable,  and  the  contractor  shall 
.  abide  by  such  price  or  prices,  provided  he  com- 
mence work  with  a  full  knowledge  of  the  same." 

The  appellee  completed  his  contract,  and 
has  been  paid  the  amount  of  bis  original  bid ; 
but,  insisting  that  extra  work  bad  been  re- 
quired of  him,  he  demanded  compensation 
therefor.  To  enforce  this  demand  he  brought 
his  action  at  law,  and  the  present  appeal  is 
from  the  Judgment  he  recovered  therein. 

[1]  On  the  trial  of  the  case  tbe  defendant 
submitted  tbe  following  point: 

"Under  the  terms  of  the  contract  entered  in- 
to May  1,  1913,  between  F.  J.  Foye,  plaintiff, 
and  the  Lilley  Coal  &  Coke  Company,  defend- 
ant, the  blueprint  attached  to  said  contract  was 
a  port  thereof,  and,  the  said  blueprint  so  at- 
tached to  said  contract  showing  that  shelter 
holes  were  required  to  be  placed  on  each  side  of 
the  slope  every  45  feet,  the  plaintiff,  F..  J.  Foye, 
was  under  the  terms  of  said  contract  required  to 
construct  said  shelter  boles,  and  is  therefore  en- 
titled to  receive  no  additional  compensation  by 
reason  of  any  work  done  or  materials  furnished 
in  or  about  the  construction  of  any  shelter  holes 
in  the  slopes  referred  to  in  said  contract." 

Tbe  refusal  of  tbe  court  so  to  Instruct  Is 
the  subject  of  tbe  first  assignment  of  error. 
It  was  tbe  plaintiff's  contention  that,  notwith- 
standing the  blueprint  was  attached  to  and 
made  part  of  tbe  written  contract,  it  bad  not 
been  so  attached  with  a  view  to  require  of 
him  tbe  construction  of  the  manholes  without 
other  compensation  than  his  original  bid, 
but  that  its  only  purpose  was  to  define  and 
locate  tbese  manholes  should  the  company 
conclude  to  construct  them  or  have  them 
constructed.  Tbe  evidence  in  tbe  case  large- 
ly supported  this  contention,  and,  as  we  view 
the  case,  it  was  convincing.  It  does  not  rest 
alone  on  the  testimony  of  the  plaintiff.  Sup- 
ported as  that  Is  by  the  general  facts  and  oir- 
camstances  of  the  case,  more  particularly  the 
dealings  between  the  parties,  strongly  evi- 
dencing a  mutual  understanding  of  the  con- 
tract conforming  to  tbe  plalntifTs  contention, 
It  would  have  been  quite  sufficient  to  carry 
the  question  to  the  Jury.  But  there  was  far 
more.  The  defendant's  engineer  who  drew 
the  plans  and  specifleatlons  for  the  work,  in- 
cluding the  amended  blueprint  showing  the 
manholes  that  was  attached  to  the  written 
agreement,  and  who  was  in  charge  of  the 
work,  was  called  as  a  witness  by  the  defend- 
ant He  testified  that  It  was  not  until 
after  the  slope  had  been  driven  in  for  a  con- 
siderable distance  that  he  first  spoke  to  tbe 
plaintiff  In  regard  to  the  manholes ;  that  his 
purpose  in  speaking  with  him  was  to  learn  at 
what  price  tbe  plaintiff  would  be  willing  to 
do  this  additional  work ;  that  they  disagreed 
as  to  what  would  be  a  fair  price,  be  (the  en- 


gineer) offering  $10  for  each  bole,  and  tbe 
plaintiff  demanding  $25;  that  later,  after 
plaintiff  bad  completed  several  of  the  man- 
holes, he  proposed  to  allow  plaintiff  at  the 
rate  of  $13  for  each,  that  price  being  based, 
as  he  said,  upon  tbe  clause  of  the  contract 
that  specified  that  work  of  a  similar  nature 
Is  to  be  paid  for  at  the  proportionate  amount 
of  work  to  be  done;  and  that  later,  in  tbe 
estimate  be  made  of  the  work  done,  lie  al- 
lowed the  plabtiff  $182  for  14  manholes,  re- 
garding them  as  extra  work,  to  be  paid  for 
as  extra  woric  under  tbe  contract  His 
language  was: 

"I  didn't  regard  the  shelter  holes  as  being  a 
part  of  the  original  contract,  but  I  did  regard 
them  as  being  extra  work." 

It  was  not  pretended  that  there  was  any 
understanding  or  agreement  with  the  plain- 
tiff that  he  was  to  receive  compensation  on 
any  such  basis  as  that  allowed  by  tbe  engi- 
neer or  that  plaintiff  received  this  money 
from  the  defendant  company  with  any  under- 
standing or  agreement  on  his  part  that  It  was 
full  payment  Such  being  tbe  evidence  in 
the  case — and  mneh  more  of  like  tenor  could 
be  added — ^to  have  affirmed  the  point  submit- 
ted would  have  been  manifest  error.  The 
first  assignment  is  overruled. 

The  second  assignment  has  still  less  to 
support  it  A  point  was  submitted  to  tbe 
effect  that  tbe  $182  allowed  by  tbe  engineer 
and  paid  by  tbe  company  was  a  mere  gratu- 
ity, and  in  no  way  a  recognition  of  liability 
on  the  part  of  tbe  defendant  company  to  the 
plaintiff  on  account  of  tbe  construction  of 
tbe  manholes.  This  point  admitted  of  no 
other  answer  than  refusal  by  tbe  trial  Judge. 
This  assignment  is  overruled. 

[2]  The  plaintiff,  called  on  his  own  behalf 
as  a  witness,  was  permitted  without  objec- 
tion to  testify  to  the  value  and  price  of  work 
in  connection  with  the  construction  of  tbe 
manholes.  At  the  conclusion  of  this  testi- 
mony the  court  was  asked  to  strike  it  out 
The  refusal  of  the  motion  is  tbe  subject  of 
the  third  assignment  The  reasons  urged  in 
support  of  tbe  motion,  if  any,  do  not  ap- 
pear in  tbe  record.  The  gist  of  the  point,  as 
we  gather  it  from  the  argument  in  the  brief 
is  that,  even  though  it  be  conceded  that  the 
construction  of  tbe  manholes  was  not  spe- 
cifically required  of  the  plaintiff  under  the 
contract,  yet  It  was  such  extra  work  as  the 
engineer  might  require  under  its  terms,  to 
be  paid  for  by  tbe  company  at  tbe  rates 
therein  provided  for  extra  work,  and  that 
the  engineer  having  classified  the  work  done 
in  connection  therewith  as  extra  work,  and 
the  price  therefor  having  been  fixed  and  de- 
termined by  the  engineer,  such  determination 
was  conclusive  on  the  plaintiff,  and  there- 
fore the  testimony  as  to  the  cost  of  the  con- 
struction was  inadmissible.  The  argument 
overlooks  a  very  material  part  of  the  section 
of  tbe  contract  that  is  here  appealed  ta  It 
is  there  expressly  stipulated  that: 


Digitized  by 


Google 


P«J 


FOTE  V.  UJASSr  OOAIi  *  00KB  00. 


'^he  eontzmctor  abiJl  aUdc  bynch  price  or 
prices,  provided  be  commence  work  with  a  full 
knowledge  of  the  same." 

There  is  no  preteow  tbat  the  plaintiff  be- 
fore entering  upon  the  oonatructlon  of  the 
holes  was  advised  of  the  prices  he  would  be 
allowed.  The  price  was  a  subject  discussed 
between  the  plaintiff  and  the  engineer  with- 
out a  conclusion  being  reached.  The  engi- 
neer nowhere  in  his  testimony  says  that  he 
ever  told  the  plaintiff  that  he  would  be  al- 
lowed a  certain  price  and  no  more;  on  the 
other  band,  the  plaintiff  testified  tliat  be 
was  told  by  the  engineer  to  proceed  with  the 
work  and  keep  an  account  of  the  cost  The 
testimony  was  clearly  admissible,  and  the 
third  assignment  Is  accordingly  overruled. 

[3, 4]  After  one  of  the  slopes  had  been  driv- 
en in  for  qtilte  a  distance  a  mistake  was  dis- 
covered In  the  alignment  or  elevation,  for 
the  correction  of  which  mudi  additional 
work  was  required  for  which  the  plaintiff 
dalma  compensation.  Each  party  attributes 
the  mistake  to  the  other,  and  there  was  fur- 
ther dispute  as  to  the  amount  of  work  that 
was  required  in  the  correction.  Both  ques- 
tions were  submitted  to  the  Jury  under  in- 
structions not  the  subject  of  exception  or 
complaint,  except  in  the  particular  we  are 
about  to  refer  to.  It  was  the  defendant's 
contention  that  ev^ything  involved  had  been 
amicably  settled  and  adjusted;  in  other 
words,  it  pleaded  payment  by  accord  and  sat- 
isfaction, with  a  view  to  exclude  the  plain- 
tifTs  demand  for  anything  in  excess  of  $400 
which  was  paid  plaintiff,  and  which  defend- 
ant claimed  was  the  consideration  of  the  al- 
leged settlement  The  company's  engineer 
had  testified  that: 

In  an  interview  with  the  plaintiff  in  regard 
to  the  cost  of  the  increased  work  made  neces- 
sary by  the  mistake  in  the  alignment  "t  asked 
him  how  much  it  was  worth.  He  said  $400.  I 
toM  him  that  I  would  allow  that  amount.  I 
asked  him  if  he  wanted  payment  of  it  at  that 
time.  He  said  he  did  not.  This  is  the  sab- 
stance  of  the  conversation.  I  agreed  to  pay 
him  the  ?400.'' 

According  to  the  plalntlfl's  testimony,  the 
inquiry  In  the  conversation  as  to  the  cost  or 
worth  related  merely  to  the  excavation  that 
had  been  required,  not  taking  Into  account 
the  concrete  and  other  work  that  had  been 
done ;  that  the  engineer  tendered  him  a  check 
for  the  $400;  that  he  replied,  "Well,  hold 
your  check  a  while,"  and  the  conversation 
there  dropped.  Whether  the  narrative  of  the 
conversation  as  given  by  the  engineer  or  as 
given  by  the  plaintiff  be  accepted,  the  result 
must  be  the  same.  It  lacks  the  essential  ele- 
ments of  accord  and  satisfaction  however  we 
view  It 

** Accord  and  satisfaction  is  a  good  plea  by  a 
debtor  to  the  action  of  his  creditor,  but  the 
legal  notion  of  accord  is  a  new  agreement  on  a 
new  consideration  to  discharge  the  debtor.  And 
it  is  not  enough  that  there  be  a  clear  agreement 
(ft  accord,  and  a  sufficient  consideration,  but  the 
accord  must  be  executed.  The  plea  must  al- 
lege that  the  matter  was  accepted  in  satisfac- 
tioD.     Mere  readiness  to  perform  the  accord, 


or  a  teader  of  performaaeeb  or  ev«n  a  part  par- 

formance  and  readiness  to  perform  the  rest  will 
not  do.  Such  is  the  law  between  debtor  and 
creditor.  The  exception  to  these  rules  is  where 
a  nnmber  of  creditors  agree  to  accept  of  a  com- 
mon debtor  a  composition  amounting  to  leas  than 
their  entire  demand."  Eearn  v.  Kiehl,  38  Pa. 
147,  149,  80  Am.  Dec.  472. 

There  is  nothing  In  the  testimony  of  either 
witness  that  imports  an  acceptance  by  the 
plaintiff  of  the  offer  made.  Indeed,  there 
Is  nothing  that  in  any  way  supports  the  con- 
tention that  the  offer  was  made  by  way  of 
compromise  of  a  disputed  claim.  The  engi- 
neer, referring  to  the  extra  work  done,  ask- 
ed the  plaintiff  what  it  was  worth.  The 
plaintiff,  referring,  as  he  said,  to  the  excava- 
tion work  alone,  replied  $400.  Whereupon 
the  engineer  without  asking  any  abatement 
or  denying  in  any  way  plaintiff's  right,  at 
once  tendered  a  check  for  the  amount  named 
by  the  plaintiff.  Compromise  always  Im- 
ports a  mutual  yielding  of  opposing  claims. 
Here  there  was  no  yielding  or  surrendering 
of  anything  on  the  part  of  the  plaintiff. 
So  far  as  can  be  derived  from  the  conversa- 
tion, whether  we  accept  the  plaintiff's  nar^ 
ratlve  or  that  of  the  engineer,  the  tender 
was  for  Just  what  the  plaintiff  demanded. 
In  order  to  constitute  an  accord  and  satis- 
faction It  Is  necessary  that  money  should  be 
offered  In  full  satisfaction  of  the  demand,  and 
be  accompanied  by  such  acts  and  declara- 
tion as  amount  to  a  condition  that  the  mon- 
ey, If  accepted,  is  accepted  in  satisfaction, 
and  It  must  be  such  that  the  party  to  whom 
It  is  offered  Is  bound  to  understand  there- 
from that,  if  he  takes  it  he  takes  It  subject 
to  such  condition.  Soci^te  Anonyme  pour 
la  Fabrication  de  la  Sole  de  Chanionnet  t. 
Loeb,  Upper  &  Co.,  239  Pa.  284,  86  Atl.  T&8. 
It  Is  only  when  these  things  concur,  and  the 
money  has  been  actually  paid  and  accepted, 
that  accord  and  satisfaction  can  be  success- 
fully pleaded.  Subsequent  payment  of  mon- 
ey on  the  claim  of  the  creditor  constitutes 
no  estop{)el,  except  as  the  creditor  was  giv- 
en to  understand  at  the  time  of  his  accept- 
ance that  the  money  was  paid  in  full  dis- 
charge of  his  cause  of  action.  The  ruling 
of  the  court  on  this  branch  of  the  case  is  the 
subject  of  complaint  in  the  fifth  assignment 
The  ruling  of  the  court  with  respect  to  It 
was  correct,  and  the  assignment  is  over^ 
ruled. 

[6]  The  written  contract  provided  for  the 
completion  of  the  entire  work  by  1st  of  No- 
vember, 1913,  with  the  further  provision 
that  plaintiff  was  to  receive  a  bonus  of  $40 
for  each  day  the  work  should  be  completed 
prior  to  that  date,  and  that  he  was  to  pay 
to  the  defendant  as  liquidated  damages  a 
like  sum  for  each  day  It  remained  unfinished 
after  that  date.  Twenty-flv^  days  beyond  the 
time  limit  were  required  for  the  completion. 
The  plaintiff  offered  evidence  to  show  that 
this  delay,  to  the  extent  of  10  days,  was  oc- 
casioned by  error  In  the  alignment  for  which 
the  defendant   alone   was   responsible.     It 
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was  defendant's  contention  that  plalntllTs 
liability  under  the  terms  of  the  contract  was 
absolute  without  regard  to  the  cause  of  the 
delay.  The  trial  Judge  refused  to  sustain 
the  defendant's  position,  and  Instructed  the 
Jury  that,  If  any  of  the  delay  was  In  conse- 
quence of  plaintiff  being  required  to  do  ex- 
tra work,  for  the  time  so  occupied — 10  days 
seem  to  have  been  agreed  upon — the  plaintiff 
would  not  be  chargeable  under  the  terms  of 
the  contract  to  this  extent.  Under  this  in- 
struction a  finding  that  10  days'  delay  was 
occasioned  by  the  extra  work  would  give  the 
defendant  the  right  to  exact  from  the  plain- 
tiff, or  rather  apply  as  a  set-off  to  the  lat- 
ter's  demand,  $800  for  a  delay  of  15  days. 
What  is  here  complained  of,  and  all  that  Is 
complained  of,  is  that  in  aCBrmlng  defend- 
ant's fourth  point,  which  asked  for  instruc- 
tion "that,  if  the  work  was  not  completed 
in  all  particulars  until  after  November  1, 
1913,  the  defendant  company  is  entitled  to  a 
premium  of  $40  per  day  for  each  day  after 
November  1,  1913,  until  the  entire  work  con- 
templated by  said  contract  was  completed," 
the  trial  court  added  this  qualification,  "un- 
less the  Jury  find  from  the  evidence  that  the 
delay  in  completing  the  contract  was  occa- 
sioned by  the  extra  work  which  the  plaintiff 
was  required  to  do,  and  also,  gentlemen,  you 
will  bear  in  mind  that  the  defendant  com- 
pany has  conceded  to  the  plaintiff  10  days 
after  November  1st  for  the  extra  work;  so 
that  in  no  event  could  defendant  be  entitled 
to  a  set-off  of  more  in  this  case,  if  you  should 
find  that  the  remaining  15  days  was  due  to 
the  plaintiff's  own  neglect  in  completing  this 
work." 

[1]  It  is  argued  that  the  use  here  of  the 
word  "neglect"  was  misleading,  and  that  the 
Jury  might  easily  understand  from  this  that 
no  "penalty  was  to  be  Imposed  unless  the  fail- 
ure of  the  plaintiff  to  complete  the  work  in 
time  was  due  to  some  culpable  misconduct 
on  his  part,  whereas  there  was  no  allegation 
in  the  case  that  the  plaintiff  was  guilty  of 
negligence;  that  It  was  equivalent  to  an 
Instruction  that  the  ?600  for  the  15  days'  de- 
lay which  remained  after  allowing  the  10 
days  claimed  by  the  plaintiff  was  only  to  be 
allowed  the  defendant  in  case  the  Jury  found 
that  the  15  days'  delay  was  the  result  of  mis- 
conduct on  the  part  of  the  plaintiff.  Seeing 
that  the  plaintiff  did  not  deny  liability  for 
delaying  the  completion  of  the  work,  that  his 
only  claim  was  that  but  for  the  interference 
of  defendant  he  would  have  completed  the 
work  10  days  earlier  than  he  did,  and  that 
therefore  but  15  of  the  25  days  should  be 
charged  against  him,  the  Instruction  that 
the  defendant  would  be  entitled  to  set  off 
$600,  that  is,  $40  a  day  for  15  days,  if  the 
Jury  should  find  "that  the  remaining  16  days' 
delay  was  due  to  the  plaintifTs  own  neglect 
in  completing  the  work,"  was  wholly  super- 
fluous ;    nevertheless  It  was  entirely  correct. 


if  we  except  the  use  of  tlie  word  "neglect" 
But  why  should  this  be  excepted?  It  cer- 
tainly should  be  if  it  necessarily  imports 
culpable  misconduct  as  the  appellant  con- 
tends ;  but  it  does  not  As  used  here,  plain- 
ly and  manifestly  it  means  no  more  than 
omission  or  failure,  from  whatever  cause,  to 
do  something  that  was  required  under  the 
contract,  and  It  would  be  a  reflection  upon 
the  intelligence  of  the  Jury  to  suppose  tiiat 
it  was  understood  by  them  in  any  other 
sense.  The  objection  to  Its  use  to  say  the 
least  savors  of  hypercriticlsm.  This  disposes 
of  the  several  assignments  of  error. 

So  far  as  they  have  brought  the  record 
to  our  attentioa,  we  find  It  free  from  error. 

The  case  was  well  tried,  and  the  Judgment 
is  affirmed. 


NORTH  SHORE  R.  CO.  v.  PENNSYLVANIA 
CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  3,  1916.) 

1.  Eminent  Domain  «=>29&— Condkmnatioii 

PBOCEBDIiraB  —  ASSESSMJSNT  OF  DAMAGES— 
EVIDKNOI. 

In  proceedings  to  assess  damages  for  land 
of  a  railroad  company  which  had  been  condemn- 
ed by  another  railroad  company,  the  former  com- 
pany having  ceased  to  operate,  deeds  covering  a 
portion  of  plaintiff's  land  not  included  in  that 
appropriated  by  defendant  were  properly  admit- 
ted to  show  the  extent  of  the  property  as  a  con- 
tinuous right  of  way  before  condemnation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  807 ;   Dec.  Dig.  <&=>298.] 

2.  Eminent  Domain  9ss303— Condemnatior 

PbOCEEDINQS— MeASUBE  of  DAMAaEB— Con- 
TIQCOUS  HoLnlNQ. 

In  condemnation  proceedings,  the  measure 
of  damages,  where  only  a  part  of  a  contiguous 
holding  belonging  to  the  same  proprietor  was 
taken,  was  the  damage  to  the  property  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.   Dig.   K  815-81'?;    Dec.  Dig.   ®=> 

3.  BVIDKNCT   <3=9352(1)  —  DOOUMBNTABT   Bvi- 

OENCB— Minutes  of  Cobpobation. 

In  proceedings  to  assess  damages  for  land 
belonging  to  one  railroad  company  and  condemn- 
ed by  another,  the  minutes  of  a  railroad  com- 
pany from  t^hich  plaintiff  bad  acquired  title,  re- 
lating to  the  purchase  of  certain  rights  of  way 
were  admissible  in  evidence  to  show  title  in 
plaintiff  and  the  extent  of  plaintiff's  holdings, 
though  they  contained  statements  as  to  the  value 
of  the  property,  where  they  were- not  offered  to 
show  value. 

[Ed.    Note. — For   other   cases,    see    Endence, 
Cent  Dig.  S!  1398,  1399;   Dec.  Dig.  «=352(1)!] 

4.  Appeal  and  Ebkor  ®=»738— Assignments 
OP  EJbbob— DtrpiaciTT. 

Assignments  of  error,  each  of  which  raised 
questions  as  to  the  relevancy  of  evidence  offered 
and  as  to  the  competency  of  witnesses,  violated 
Supreme  Court  Rule  26,  in  that  each  raised 
more  than  one  distinct  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3033;  Dec.  Dig.  <8=s»73&]  . 

5.  Eminent  Domain  <S=»297— Cowdemnatiow 
Pboceedings— Valttation  of  Land. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  it  may  be  shown  that  the 
land  has  an  especial  availability  rendering  it 
more  valnable  to  any  one  who  may  wish  to  pur- 
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cbase  it  for  ndlrood  pnrpoBes,  and  th«  owner 
may  insist  appn  its  availabili^  as  an  element 
in  estimatins  its  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mAia,  Oent  Dig.  {  807;   Dec.  Dig.  «=3297.] 

6.  EifiNXNT  DoKAiir  ®=>297— Condemnation 
Pboceedinos  —  AssEssicENT  or  Dauaqes— 
Yaldation  or  Land. 

In  proceedings  by  one  railroad  company  to 
condemn  for  railroad  purposes  the  land  of  an- 
other, the  fact  that  the  latter  had  ceased  to  op- 
erate did  not  limit  the  damag^es  assessable  to  the 
value  of  the  ground  for  agricultural  purposes, 
but  permitted  recovery  on  thd  basis  of  its  value 
by  reason  of  its  availability  for  the  location  of 
a  railway. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  807;   Dec  Dig.  «=>297.1 

Appeal  frmn  Court  of  Common  Pleas,  Beav- 
er Conmty. 

Action  by  the  North  Shore  Ballroad  Com- 
pany against  the  FennsylTanla  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Wm.  A.  McConnel.  of  Bearer,  for  appellant 
J.  Sharp  Wilson,  Jas.  L.  Hogan,  and  Clyde 
Holt,  all  of  Beaver,  for  appellee. 


POTTER,  J.  This  appeal  Is  from  a  Judg- 
ment which  was  entered  in  the  court  below, 
in  the  trial  of  an  appeal  from  an  award  of 
viewers  in  proceedings  for  the  coademnatioa 
of  a  right  of  way  by  the  defendant  company, 
under  its  poww  of  eminent  domain.  As  Uie 
result  of  previous  and  prolonged  litigation,  it 
bad  been  finally  determined  that  the  plaintiff 
in  this  case,  the  North  Shore  RaUroad  Com- 
pany, which  had  procnred  land,  and  had  grad- 
ed and  ballasted  a  right  of  way  for  a  rail- 
road, had  no  rights  as  a  railroad  against  the 
Pennsylvania  Company,  as  it  had  ceased  to 
exercise  its  public  functions  and  had  not  com- 
plied with  the  requirements  of  its  charter. 
Ohio  River  Jet  R.  R.  Co.  T.  Pennsylvania 
Co..  219  Pa.  316,  66  Atl.  92;  In  re  Ohio  Riv- 
er Jet.  R.  R.  Co.'s  Petition,  219  Pa.  345,  68 
Atl.  830;  and  North  Shore  R  R.  Co.  y.  Penn- 
sylvania Co.,  '235  Pa.  395,  84  Atl.  402.  Upon 
the  trial,  the  plalntUI  showed  title  to  a  strip 
of  ground,  its  former  right  of  way,  about 
five  miles  long.  The  portion  appropriated 
by  defendant  was  30  feet. in  width  and  about 
5400  feet  in  length.  The  Jury  by  its  verdict 
in  favor  of  the  plaintiff  fixed  the  damages  at 
the  sum  of  $9,150,  with  Interest  from  April 
11,  1914,  and,  from  the  Judgment  entered  up- 
on the  verdict,  the  defendant  has  appealed. 

[1,  2]  In  the  first  assignment  of  error,  coun- 
sel for  appellant  complains  of  the  admission 
in  evidence  of  deeds  to  a  portion  of  the  prop- 
erty of  plaintiff  not  included  within  the  land 
appropriated  by  the  defendant  As  the  meas- 
ure of  damages  in  a  proceeding  such  as  this, 
where  a  part  only  of  the  property  is  taken, 
is  the  damage  to  the  property  as  a  whole,  it 
was  clearly  right  for  the  plaintiff  to  show 
the  extent  of  the  property  in  question  as  a 
continuous  right  of  way,  as  it  was  tliat  upon 


which  defendant  entered  and  appropriated  In 
part  to  its  own  use.  In  determining  what  con- 
stitutes an  entire  contiguous  holding,  the  gen- 
eral rule  Is  that  it  is  so  much  as  belongs  to  the 
same  proprietor,  which  is  connected  with  the 
part  taken,  and  is  used  for  the  same  purpose. 
Potta  et  al.  v.  Penna.  Schuylkill  Val.  R.  Co., 
119  Pa.  278,  18  Atl.  291,  4  Am.  St  Rep.  646. 
The  evidence  was  properly  admitted,  and  the 
assignment  of  error  is  without  merit 

[I]  In  the  second  and  third  assignments,  er- 
ror is  alleged  in  the  admission  against  de- 
fendant's objection  of  certain  extracts  from 
the  minutes  of  the  Ohio  River  Junction  Rail- 
toad  concerning  the  purchase  of  certain 
rights  of  way.  This  evidence  was  introduced 
to  show  the  chain  of  title  to  the  right  of 
way  of  plaintiff,  part  of  which  was  being 
taken.  For  that  purpose  it  was  properly  ad- 
mitted, and  also  to  show  the  extent  of  the 
holdings  of  the  plaintiff.  The  verdict  of  the 
Jury  does  not  bear  out  the  suggestion  of 
counsel  for  appellant  that  they  were  unduly 
impressed  with  the  consideration  which  ai>- 
I)eared  in  the  minute  as  to  the  valuation  plac- 
ed upon  the  right  of  way.  The  minute  was 
not  offered  to  rtiow  the  value  of  the  property 
at  the  time  it  was  made.  In  1898.-  Had  that 
been  the  purpose  of  the  offer.  It  would  have 
been  Inadmissible.  Bat  for  the  purpose  of 
showing  title  in  the  plaintiff,  and  the  extent 
of  Its  holdings.  It  was  competent  evidence, 
and  was  properly  received. 

In  the  fourth  assignment,  the  court  below 
is  charged  with  error  in  admitting  testimony 
as  to  a  previous  trespass  by  the  defendant 
company  on  the  property  of  plaintiff.  This 
testimony  was  improperly  introduced,  but 
in  charging  the  Jury  the  court  referred  to 
this  particular  evidence  and  instructed  the 
Jury  that  no  damages  could  be  awarded  for 
an  entry  of  any. kind  which  occurred  before 
the  appropriation  of  May  8,  1912.  There  Is 
therefore  no  reason  to  believe  that  defendant 
was  harmed  by  the  admission  of  this  testi- 
mony, and  we  do  not  regard  it  as  amounting 
to  revei-aible  error. 

[4]  The  fifth,  ninth,  fifteenth,  and  sixteenth 
assignments  of  error  are  bad,  as  to  form, 
in  that  they  each  raise  more  than  one  dis- 
tinct question,  and,  for  that  reason,  violate 
role  26  of  this  court  They  raise  questions  as 
to  the  relevancy  of  the  testimony  offered,  and 
as  to  the  competence  of  the  witnesses.  As  to 
the  latter,  the  witnesses  were  shown  to  be 
men  of  experience,  and  familiar  with  the 
property  in  question,  and  we  see  nothing  to 
Indicate  any  abuse  of  discretion  upon  the 
part  of  the  court  below,  in  permitting  them 
to  testify;  furthermore,  we  think  their  evi- 
dence was  relevant  and  material. 

[6, 6]  In  a  number  of  other  assignments, 
the  question  is  raised  whether  the  court  be- 
low erred  in  admitting  evidence  tending  to 
show  that  the  property  taken  had  value  for 
railroad  purposes.    Not  for  the  special  use 
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or  advantage  of  defendant  as  a  railroad  cor- 
poration, but  for  use  by  any  person  or  cor- 
poration Interested  in  such  an  enterprise. 
Counsel  for  appellant  contends  that  the  pos- 
sibility of  any  such  use  should  not  bare 
been  taken  into  consideration,  and,  further, 
tliat  since  the  plalntiif  bad  lost  Its  right  to 
operate  as  a  railroad,  the  damages  for  taking 
its  right  of  way  should  be  based  upon  the 
value  of  the  ground  for  rural  or  agricultural 
purposes  only.  But  this  contention  Is  mani- 
festly unsound.  It  is  true  that  the  plaintiff 
was  not  entitled  to  recover  anything  for  the 
loss  of  a  franchise,  and  we  see  nothing  in 
the  record  to  Indicate  that  the  damages  were 
determined  upon  any  such  basis  as  that 
But  there  was  ample  evidence  tending  to 
show  that  its  property  as  a  whole  occupied 
a  strategic  position,  which  was  not  merely 
of  possible,  but  was  of  probable  value  to  oth- 
ers as  well  as  to  defendant,  by  reason  of 
its  availability  for  the  location  and  construc- 
tion thereon  of  a  line  of  electric  or  steam 
railway. 

A  sound  statement  of  the  reasonable  rule 
for  -ascertaining  the  damages  resulting  from 
the  taking  of  property  imder  such  circum- 
stances Is. found  in  15  Cyc.  757,  as  follows: 

"Compensation  must  be  reckoned  from  the 
standpoint  of  what  the  landowner  loses  by  hav- 
ing hi8  property  taken.  •  •  •  There  is  a 
recognized  difference  between  estimating  dam- 
ages by  the  value  of  the  property  to  the  person 
or  corporation  exercising  the  right  of  condem- 
nation and  considering  the  availability  or  adap- 
tability of  a  piece  of  land  for  the  purpose  for 
which  it  is  condemned  as  an  element  of  value 
which  would  attract  any  buyer  for  that  pur- 
pose. The  true  rule  is  that  any  use  for  which 
the  property  is  capable  may  be  considered,  and 
if  the  land  has  an  adaptablKty  for  the  purpos- 
es for  which  it  is  taken,  the  owner  may  have 
this  considered  in  the  estimate  as  well  as  any 
other  use  for  which  it  is  capable.  Thus,  in 
proceedings  to  condemn  land  tor  railroad  par- 
poses,  for  a  bridge  site,  or  for  a  reservoir  or 
water  supply,  it  may  be  shown  that  the  land 
has  an  especial  availability  which  would  render 
it  valuable  to  any  one  who  might  wish  to  pur- 
chase it  for  railroad  purposes,  for  a  bridge  site, 
or  for  the  purpose  oi  a  reservoir  or  water  sup- 
ply, and  the  owner  may  insist  upon  this  avail- 
ability of  his  land  for  the  particular  purpose  as 
an  element  in  estimating  its  value." 

Another  statement  of  the  same  general 
principle  is  found  in  Mississippi  &  Rum  Riv- 


er Boom  Co.  T.  Patterson,  98  U.  S.  403,  40;, 
26  U  Ed.  206,  as  follows: 

"In  determining  the  value  of  land  appropriat- 
ed for  public  purposes,  the  same  considerati'>n> 
are  to  be  regarded  as  in  a  sale  of  property  b«- 
tween  private  parties.  The  inquiry  in  such 
cases  must  l>e:  What  is  the  property  worth  ia 
the  market,  viewed  not  merely  with  reference  to 
the  uses  to  which  it  is  at  the  time  applied,  brit 
with  reference  to  the  uses  to  which  it  is  plain- 
ly adapted?  lliat  is  to  say,  what  is  it  worth 
from  its  availability  for  valuable  uses?  Prop- 
erty is  not  to  be  deemed  worthless  because  the 
owner  allows  it  to  go  to  waste,  or  to  be  regarl- 
ed  as  valueless  because  be  is  unable  to  put  it 
to  any  use.  Others  may  lie  able  to  use  it,  and 
make  it  subserve  the  necessities  of  life.  Its 
capability  of  being  made  thus  available  givw  it 
a  market  value  which  can  be  readily  estimated.'' 

One  of  onr  latest  cases,  in  wiilch  there  is 
a  full  discussion  of  the  proper  method  of  as- 
certaining tbe  damages  arising  from  tbe  ex- 
ercise of  tbe  right  of  eminent  domain,  is 
Marine  Coal  Co.  v.  Pittsburgh,  McKeesport 
&  Tougbiogheny  B.  Co.,  246  Pa.  478,  92  AtL 
688. 

In  tbe  present  case  it  appears,  from  the 
record,  as  above  noted,  that  the  plaintiff  had 
obtained  the  ownership  of  a  long  strip  of 
ground,  which,  owing  to  its  shape,  was  clilefly 
valuable  for  use  as  a  roadbed  for  a  steam  or 
electric  railway.  Its  value  or  adaptability 
for  that  purpose  was  enhanced  by  tbe  fact 
that  It  was  purchased  with  such  a  use  in 
view,  and  was  afterwards  further  fitted  for 
that  purpose  by  the  labor  that  was  t>estowed 
upon  it  The  evidence  shows  that  plaintiff 
was  holding  it  fOr  sncb  use,  or  for  ^e  to 
others,  for  a  similar  purpose.  PtesnmablT 
there  were  reasonable  grounds  for  antid- 
patlng  that  the  time  would  come  when  plain- 
tiff could  utilize  the  property  to  its  own  ad- 
vantage as  a  roadway,  or  could  find  others 
to  whom  it  would  be  valuable  for  sach  ose. 
Why  was  not  the  use  for  which  the  property 
was  available  In  this  respect  an  important 
element  to  be  taken  into  consideration  In  fix- 
ing its  fair  and  Just  value?  We  tbink  it 
was,  and  that  the  court  below  was  entirely 
justified  in  permitting  tbe  Jury  to  consider 
this  element  in  fixing  the  amount  of  the  dam- 
ages. 

Tbe  assignments  of  error  are  all  orerrnled. 
and  the  judgment  is  affirmed. 
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TXntTON  ▼.  OBANT  et  aL 

<Ooart  of  Btrore  and  Appeala  of  New  Jener. 

Uardk  21, 1916.) 

(ByHahus  &y  the  Conrt.) 

1,  Tbusts  <s=3320— Advances  bt  Tbusixk— 
Lien— Pbiobity. 

Where  a  trustee  in  executing  hia  trust 
makes  advances  proper  to  be  made,  be  taaa  a  lieu 
on  the  trust  estate  tor  repayment  -which  is  prior 
to  an^  encumbrance  imposed  thereon  by  the 
benefidary. 

Pid.  Not&— For  other  cases,  see  Troats,  Cent. 
Dig.  SS  463-466 ;   Dec.  Dig.  <S=i>320.] 

2.  TBirSTB  «sa320— Advamobb  bt  Tkustkb— 
Emfobcement  of  Lien— Equity. 

A  trustee  may  enforce  such  a  lieu  in  a 
court  of  equity  where  an  accounting  may  be 
taken  of  his  advances ;  his  lien  established  and 
enforced,  and  the  sale  of  the  trust  estate  decreed 
to  satisfy  the  lien,  preserving  so  much  of  the 
trust  fund  as  may  be  entitled  to  priority  over 
the  trustee's  advances. 

_  [Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  fj  463-466;  Dec.  Dig.  <S=>320.] 

Appeal  from  Court  of  Chancery. 

Suit  by  W.  Eugene  Turton  against  Charles 
B.  Grant  and  others.  From  an  order  deny- 
ing a  motion  to  strike  out  amended  blQ,  de- 
fendants appeaL    Affirmed. 

Scharrlngbausen  &  Hartpence  and  Frank 
E.  Bradner,  all  of  Newark,  for  appellants. 
McCarter  &  English,  of  Newark,  for  appel- 
lee. 

BEKOEN,  J.  The  blU  of  complaint  avers 
that  tbe  owner  of  a  parcel  of  land  began  the 
«rectlon  of  four  buildings  thereon,  and  aft- 
er partial  construction  became  financially 
-embarrassed  and  unable  either  to  finish  tbe 
buUdlngB  or  to  pay  debts  contracted  for  the 
"work  done.  Thereupon  the  creditors,  con- 
tractors for  different  parts  of  the  construc- 
tion, made  an  arrangement  with  the  owner 
that  the  land  be  conveyed  to  the  complain- 
ant, which  was  done.  At  tbe  time  of  tbe 
transfer  of  the  title  there  were  mortgages 
on  each  lot  upon  which  tbe  buildings  were 
located,  three  for  $4,000  each,  and  one  for 
$4,500,  on  account  of  which  advances  bad 
been  made  so  that  but  $8,900  remained  to 
be  paid  by  tbe  mortgagee.  The  three  mort- 
gages of  $4,000  were  subsequently  canceled 
and  others  given  by  tbe  complainant  In  their 
stead  for  $4,200  each,  thus  increasing  tbe 
amount  received  by  complainant  on  account 
of  the  mortgages  to  $9,500,  out  of  which 
$200  was  paid  with  consent  of  tbe  creditors 
to  tbe  owner  as  a  consideration  for  tbe  con- 
veyance. 

By  a  writing  executed  by  all  tbe  beneficia- 
ries and  tbe  complainant  tbe  trust  upon  which 
tbe  complainant  held  tbe  property  was  de- 
clared to  be  "that  tbe  party  of  the  first  part 
[the  complainant]  will  take  title  to  said 
premises  for  tbe  parties  of  the  second  part 
[the  creditors],  be  to  complete  said  build- 
ings and  dispose  of  them  at  tbe  beet  pos- 
sible price  and  to  pay  all  amounts  and  claims 


then  due,  and  shall  also  pay  aU  expenses  la 
eonnecOon  with  this  agreement."  Tbe  writ- 
ing also  provided  that  tbe  creditors  would 
refrain  from  all  legal  proceedings  to  vaitmeo 
their  claims ;  that  they  would  aid  and  assist 
complainant  to  complete  the  buildings ;  that 
complainant  would  make  payments  as  the 
work  progressed,  exc^t  <»i  account  of  debts 
then  due,  which  were  waived  until  after  tbe 
disposition  of  the  buUdtngs,  and  that  com- 
plainant would  keep  a  separate  and  detail- 
ed account  of  all  transactions  In  connection 
with  tbe  trust. 

The  bill  further  avers  that,  in  order  to  <xA- 
lect  the  money  due  from  the  mortgagees,  be- 
ing buUdlng  and  loan  associations,  it  was 
necessary  to  advance  out  of  bis  own  funds 
tbe  dues  required,  that  the  money  from  the 
mortgages  was  insufficient  to  complete  the 
buildings,  and  complainant  paid  from  bis 
own  funds  large  sums  of  money  necessary 
tot  Uiat  purpose,  and  that  the  creditors  as 
parties  to  tiie  agreement  have  a  beneficial 
lnttt«st  In  tbe  property,  and  that  be  is  en- 
titled to  be  indemnified  by  them  to  the  exr 
tent  to  which  It  may  be  decreed  he  is  eo- 
tttled. 

Tbe  biU  further  avers  that  complainant, 
since  the  completion  of  the  buildings,  has 
endeavored,  but  unsuccessfully,  because  of 
the  condition  of  the  real  estate  market,  to 
convert  the  Property  into  cash.  The  prayer 
of  tbe  bin  as  amended,  upon  which  the  or- 
der appealed  from  is  based,  is  that  an  ao- 
ooant  be  taken  of  bl^  disbursements ;  that 
defendants,  as  beneficiaries,  be  decreed  to 
pay  the  same,  and  In  default  that  they  be 
foreclosed  of  all  equity  of  redemption,  and 
that  tbe  premises  be  sold  by  order  of  tbe 
court,  and  ont  of  the  proceeds  complainant 
be  paid  bis  advancements  and  a  reasonable 
sum  for  bis  services  as  trustee.  Two  of  tbe 
creditors  moved  to  strike  out  tbe  amended 
bill  upon  the  ground  that  It  fails  to  disclose 
any  equity,  that  it  does  not  show  that  com- 
plainant has  any  such  lien  on  the  land  as  to 
give  tbe  court  jurisdiction  to  take  an  ac- 
count, and  that  complainant  has  a  complete 
remedy  at  law.  This  motion  was  refused, 
and  defendants  appeal. 

[1]  It  Is  first  argued  In  support  Of  this  ap- 
peal that  the  complainant  has  no  lien  be- 
cause be  is  in  possession  of  tbe  property 
against  which  he  asserts  tbe  right  to  a  lien ; 
that  Is,  that  a  trustee  holding  the  title  to 
real  estate  In  trust  for  others  can  in  no  case 
have  a  lien  on  the  land  to  repay  btokself 
disbursements  made  In  tartherance  of  the 
trust,  according  to  its  expressed  terms,  un- 
less be  is  out  of  possession  of  the  leind.  Tbe 
authorities  cited  In  support  of  appellant's 
proposition  are  not  applicable  to  cases  where, 
by  tbe  terms  of  tbe  trust,  the  trustee  Is  to 
remain  In  possession  for  tbe  purpose  of  ex- 
ecuting tbe  trust  He  has  tbe  right  to  re- 
tain possession  until  bis  legal  disbursements 


^=9Far  other  coaea  s«a  lame  topic  and  KBY-NUUBBR  la  all  Key -Numbered  DlgeaU  and  Indezea 
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are  refunded  either  by  the  beneficiaries,  or 
from  the  rents,  or  tintil  satisfied  as  the  re- 
sult of  equitable  proceedings. 

Where  a  trustee  properly  advances  money 
for  which  he  Is  entitled  to  reimbursement, 
he  has  a  lien  as  security  for  the  claim  "ei- 
ther upon  the  corpus  of  the  trust  property, 
or  upon  the  Income  as  the  case  may  be." 
Pom.  Eq.  Jur.  g  1085.  The  authorities  for 
this  proposition  are  so  numerous  that  it  Is 
not  necessary  to  cite  them.  In  the  present 
case  the  bill  of  complaint  shows  that  the  trus- 
tee was  authorized  to  advance  the  money  for 
the  completion  of  the  buildings,  under  his 
agreement,  with  the  beneficiaries,  and,  if  so, 
be  is  entitled  to  have  It  refunded  and  as  se- 
curity therefor  to  a  lien  on  the  trust  property. 

[2]  The  next  point  Is  that  complainant  Is 
not  entitled  to  a  decree  for  the  sale  of  the 
land,  because  he  has  the  power,  under  the 
trust  agreement,  to  make  sale  without  the  aid 
of  a  court  of  equity.  We  do  not  agree  with 
this;  for  a  court  of  equity  has  the  special 
oversight  of  the  administration  of  trusts, 
and,  under  the  cfrcumstances  set  out  in  his 
bill,  the  complainant  is  entitled  to  have  the 
court  take  an  account  of  his  disbursements 
and  adjudge  the  amount  and  extent  of  his 
lien  against  the  trust  property.  He  cannot 
determine  the  correctness  of  tiie  account  he 
agreed  to  keep,  nor  with  safety  to  himself 
sell  the  property  to  make  the  afhount  he  may 
Ox.  He  avers  that  he  Is  not  able  to  secure  a 
purchaser,  which  we  must  assume  means 
subject  to  the  mortgages  which  are  prior 
liens,  at  a  price  sufficient  to  meet  his  advano- 
es  and  the  sums  due  the  contractors,  the  en- 
forcement of  which  were  stayed  by  agree- 
ment until  after  the  disposition  of  the  build- 
ings. His  power  under  the  declaration  of 
trust  is  to  "dispose  of  them  at  the  best  possi- 
ble price  and  to  pay  all  amounts  and  claims 
then  due."  This  requires  him,  in  case  he 
makes  a  sale,  to  pay  all  who  were  creditors 
when  he  assumed  the  tnist,  and  he  avers  that 
he  cannot  make  a  sale  for  a  price  which  will 
so  far  extend  as  to  cover  all  these  debts,  and, 
if  he  made  any  other  sale,  might  render  him- 
self liable  for  any  deficiency. 

It  Is  urged  that  the  court  cannot  order  a 
sale,  because  it  would  amount  to  a  destruc- 
tion of  the  trust,  which  was  the  situation  In 
Darke  v.  Williamson,  25  Beav.  622.  But  that 
rule  Is  only  applied  where  there  is  a  continu- 
ing trust  In  the  Darke  Case  the  property 
had  been  conveyed  to  trustees  In  1723  for  a 
Baptist  meetinghouse,  and  In  making  repairs 
in  1822  the  trustees  had  incurred  a  debt 
which  some  of  the  trustees  paid,  and  a  bill 
was  filed  praying  that  the  debt  paid  by  the 
trustees  be  declared  to  be  a  lien  on  the  prem- 
ises, and  a  decree  for  foreclosure  and  sale. 
The  court  held  that  a  trustee  was  entitled 
to  be  paid  any  expenses  properly  incurred  in 
execution  of  the  trust,  but  that  In  the  case 
under  conslderartlon  a  sale  would  work  a 
complete  destruction  of  the  trust,  and  there- 


fore refused  a  sale,  but  held  that,  if  the  own- 
ers attempted  to  sell  the  property,  the  hoid- 
W  of  the  lien  should  have  notice,  and,  if  an 
end  was  put  to  the  trust,  the  lien  would  be 
enforceable,  and  in  the  meantime  the  creditor 
was  entitled  to  the  possession  of  the  title 
deeds.  In  the  present  case  no  destruction  of 
the  trust  can  in  that  sense  be  said  to  result 
from  the  sate  of  the  properly ;  for  the  trust 
by  Its  terms  is  at  an  end  except  the  realiza- 
tion and  distribution  of  the  funds,  to  accom- 
plish which  the  prt^Mrty  must  be  converted 
into  money.  It  is  not  a  destruction  of  the 
trust,  but  in  execution  of  It,  In  re  Pumfrey, 
22  Ch.  Dlv.  255,  the  trust  was  a  marriage 
settlement  In  which  Walter  SandeU  Mappln 
deposited  with  trustees  a  considerable  sum 
upon  trust  to  pay  to  his  Intended  wife  dur- 
ing life  the  income,  and  at  her  death  to 
Mappln  during  his  life,  and  upon  failure  of 
the  trust  for  Mappln  then  upon  trust  for  the 
children  of  the  wife  and  other  persons  named. 
The  deed  authorized  the  trustees,  upwi  his  or 
her  request,  to  Invest  in  real  estate.  Such  re- 
quest was  made,  and,  the  trust  fund  not  being 
sufficient,  Mappln  agreed  to  furnish  the  defl- 
clency,  which  he  failed  to  do.  The  trustees 
borrowed  the  money,  completed  the  purchase, 
and  deposited  the  deed  by  way  of  mortgage. 
The  lender  brought  suit,  claiming  he  had  a 
lien  on  the  land  prior  to  the  trusts  contained 
In  the  settlement  and  the  right  to  recover  by 
foreclosure.  The  court  held  that  the  creditor 
was  entitled  to  whatever  right  to  indemnity 
the  trustee  had  for  the  money  he  had  ad- 
vanced, treating  the  creditor  as  an  assignee 
of  that  right.  It  was  urged  that  the  trustee 
could  not  enforce  his  lien  until  the  trust  for 
the  sale  of  the  purchased  estate  should  again 
arise,  dtlng  Darke  v.  WUllamson.  But  the 
court  held  the  argument  unsound,  saying: 

"If  the  trustee  has  a  right  to  be  indemnifiert 
out  of  the  trust  estate,  there  is  no  reason  why 
he  should  wait  for  his  money  until  the  trust  es- 
tate has  been  turned  again  into  money  under  the 

trust." 

An  account  was  ordered,  and  the  life  estate 
of  Mappln,  who  had  agreed  to  advance  the 
money,  was  Impounded,  with  liberty  to  plain- 
tiffs to  "apply  to  realize  the  lien  against  the 
trust  estate;  but  upon  that  application  it 
must  be  proved  to  the  satisfaction  of  the 
court"  that  Mappln  "cannot  pay,  and  that 
every  reasonable  means  of  making  him  pay 
have  been  exhausted." 

The  court  also  held  that,  if  the  trustee  had 
a  lien,  he  had  a  right  to  come  Into  equity  to 
enforce  it,  and  that  the  lien  of  the  trustee 
was  subject  to  the  trust  fund,  but  it  was  not 
considered  a  destruction  of  the  trust  to  allow 
the  trustee  to  enforce  his  lien  against  the 
trust  estate.  In  the  case  we  are  considering 
the  trust  estate  is  the  land,  subject  to  certain 
mortgages  which  are  a  prior  lien  to  that  of 
the  trustee,  the  agreed  purpose  of  the  trust 
was  the  finishing  of  the  buildings  for  the 
benefit  of  creditors,  and  the  trustee,  having 
advanced  his  money  in  executing  the  trust. 
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thereby  inereasliig  the  estate  to  that  extent, 
baa  a  lien  on  it  next  in  priority  to  the  mort- 
gages. There  was  no  completed  trust  estate 
untU  made  so  by  the  funds  of  the  trustee,  the 
very  object  of  the  trust  agreement  was  the 
creation  of  an  estate  by  the  funds  of  the 
complainant,  and  it  would  be  inequitable  to 
say  that  the  creditor's  debts,  the  security  for 
wblch  had  been  Increased  by  expenditures 
made  by  the  trustee  at  their  request,  were 
entitled  to  priority  over  the  lien  of  the  trus- 
tee. There  being  no  trust  estate  entitled  to 
pi^serration  against  the  lien  of  tlte  com- 
plainant, he  is  entitled  to  enforce  it  This 
right  to  priority  is  recognized  in  Perrine  t. 
NeweU,  49  N.  J.  £q.  67,  23  Ati.  482,  where 
it  is  held  that  mortgages  given  by  a  cestui 
que  trust  on  his  beneficial  Interest  are  sub- 
ject to  the  trustee's  right  to  repayment  of 
bis  advances.  In  re  Exitall  Ck>al  €0,,  35  Beav. 
449,  where  the  trustee  declared  that  he  held 
a  coal  mine  in  trust  for  the  company,  and 
claimed  a  lien  for  proper  advances  of  money, 
it  was  held  that  the  trustee  was  entitled  to 
indemnity  prior  to  any  charge  for  payment  of 
debentures  issued  by  the  cestui  que  trust  It 
seems  to  be  settled  that  where  a  trustee 
malces  proper  advances  in  executing  a  trust 
he  has  a  lien  on  the  trust  estate  for  repay- 
ment, and  that  such  lien  is  prior  to  any 
charges  created  by  the  beneficiaries  against 
the  estate.  In  the  case  under  review  the 
trust  was  undertaken  at  the  request  of  the 
cestui  que  trust  for  their  benefit  and  the  ad- 
vances were  made  in  accordance  with  the 
trust  declared,  and  practically  constitutes  the 
trust  estate.  In  such  case  the  trustee  is  en- 
titled to  a  lien  upon  the  corpus  of  the  estate 
therefor,  and  to  enforce  it  in  equity  by  a 
decree  for  the  sale  of  the  property  in  order 
to  wind  up  the  trust  as  required  by  Its  terms. 
If  the  proceeds  of  the  sale  should  produce  a 
surplus  beyond  that  necessary  to  pay  the 
trustee  and  the  debts  due  the  cestui  que 
trust,  this  profit  will  have  to  be  disposed  of. 
It  does  not  belong  to  the  trustee,  for  he  can 
make  no  profit  out  of  the  trust  estate,  and 
the  trust  agreement  makes  no  provision  for 
such  a  contingency,  and,  as  a  court  of  equity 
has  supervision  over  the  execution  of  trusts, 
at  least  where  the  power  of  the  trustee  to 
dispose  of  the  results  is  doubtful,  we  have  no 
doubt  of  the  jurisdiction  of  equity  to  deter- 
mine the  nature  and  extent  of  a  trustee's 
lien,  and  for  that  purpose  to  take  an  ac- 
count of  bis  advances,  to  fix  the  order  of  its 
priority,  and  to  decree  the  sale  of  the  trust 
property  upon  equitable  terms  preserving  so 
much  of  the  trust  estate  as  may  be  entitled 
to  priority  to  the  lien,  and  the  disposition  of 
the  surplus  if  the  proceeds  of  the  sale  exceed 
the  express  requirements  of  the  trust. 

It  is  further  urged  that  by  the  terms  of  the 
agreed  trust  the  trustee  was  not  authorized 
to  exceed  the  amount  then  to  be  advanced  on 
account  of  the  mortgages.  This  Is  based  upon 
the  recitals  preceding  the  declaration  of  the 


trust  but  assuming  them  to  be  a  part  of  the 
agreement  It  is  not  so  clear  that  the  defend- 
ants are  right  as  to  warrant  a  dismissal  of 
the  bilL  It  is  first  recited  that  there  is  in 
the  hands  of  the  two  building  and  loan  as- 
sociations ^900,  and  in  the  next  para- 
graph "It  would  require  about"  the  sum  of 
$6,800  to  complete  the  buildings.  Whether  It 
would  require  the  latter  sum  in  addition  to 
money  to  come  from  the  mortgages  is  not  free 
from  doubt  but  whether  so  or  not,  it  was 
subsequMitly  agreed  that  the  trustee  should 
complete  the  buildings  and  pay  all  amounts 
then  due.  If  the  estimated  sum  was  not  suf- 
ficient It  was  IntMided  that  the  buildings 
should  be  comj^eted,  and  that  was  the  ex- 
press terms  of  the  trust.  If  the  buildings 
were  to  be  completed,  some  one  must  famish 
the  funds,  and  It  was  to  the  Int^est  of  the 
cestui  que  trnst  to  have  them  completed,  and 
no  objection  was  made  to  it.  We  must  as- 
sume on  the  motlcm  to  strike  out  that  the 
money  was  properly  exp«ided,  that  is,  that 
tbere  was  no  waste,  whatever  the  tact  may 
appear  to  be  <«  final  hearing. 

The  last  point  argued  is  that  complainant 
has  a  remedy  at  law  by  proceeding  against 
the  defendants  for  his  advancements.  It  is 
not  necessary  to  decide  on  this  motion 
whether  complainant  has  a  legal  claim 
against  the  defendants,  for  he  has  a  Hen  on 
the  property  which  he  is  not  required  to  give 
up,  he  has  a  right  to  first  exhaust  his  lien, 
and  then,  if  there  be  a  deficiency,  to  a  decree 
against  the  defendants,  if  ttaey  are  liable, 
for  the  unpaid  balance. 

The  order  appealed  from  will  be  affirmed, 
with  costs. 


HA  VET  V.  BRIE  K.  CO.    (No.  94.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

(BtUahtu  by  the  Voiiff.) 
Master  anu  Sebvant  «s>S86(1)  —  Dbath  or 

SSBVANr— AicOVNT   OF  COMPENSATION. 

Under  the  Workmen's  Compensation  Act 
(P.  I».  1911,  p.  139,  S  2,  par.  12  [1]),  compensa- 
tion at  the  rate  of  25  per  centum  of  the  average 
weekly  wages  may  be  awarded  to  a  father,  who 
is  an  actual  dependent  upon  a  deceased  son; 
the  son,  a  minor,  leaving  him  surviving  a  fa- 
ther and  mother,  five  minor  brothers,  and  four 
sisters. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  <S=»386(1).] 

Appeal  from  Supreme  Court 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  WUliam  B.  Havey,  administra- 
tor of  Garret  Havey,  deceased,  to  obtain  com- 
pensation for  death  of  petitioner's  son,  op- 
posed by  the  Brie  Railroad  Company,  the  em- 
ployer. A  Judgment  of  the  court  of  common 
pleas  awarding  compensation  was  reversed 
virlth  dli«cti<His  by  the  Supreme  Court  (87  N. 
J.  Law,  444,  95  Atl.  124),  and  the  railroad 
company  appeals.  Reversed  and  remanded, 
with  directions. 
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OoIUns  ft  Oorbln,  of  Jersey  CSty,  for  ap- 
pellant. George  B.  Gutley,  ot  Jersey  City, 
for  appellee. 

BLACK,  J.  me  subject  under  dlaciunlaii 
In  thla  caae  is  the  amount  of  compensation  to 
be  awarded  William  E.  Havey,  administrator, 
for  the  death,  of  his  minor  son,  Oarret  Havey, 
under  the  Worlunai's  Compensation  Act  of 
1911,  p.  189,  i  2,  par.  12(1).  The  record 
shows  the  following  facts:  (jarret  Harey,  the 
son,  was  employed  by  the  Erie  Railroad  Com- 
pany as  a  brakeman.  On  February  8,  1913, 
be  6lii^>ed  from  the  top  of  a  car  and  was 
killed.  At  the  time  of  his  death,  be  was  18 
years  old  and  living  with  his  father.  He 
brought  all  his  wages  home  and  gave  them 
to  his  father,  who  used  them,  in  common  with 
bis  own  wages,  for  the  support  of  the  family. 
He  left,  him  survlTing,  a  father,  a  mother, 
five  brothers,  and  four  sisters;  eight  of  the 
brothers  and  sisters  being  under  14  years  of 
age.  The  entire  family  lived  together.  The 
common  pleas  court  awarded,  as  compensa- 
tion, 60  per  centum  of  the  arerage  weekly 
wages  to  the  petitioner,  for  a  period  of  300 
weeks.  The  Supreme  Court,  In  reversing  the 
common  pleas  court,  held  that  the  compensa- 
tion awarded  by  the  trial  court  was  in  excess 
at  the  amount  permitted  by  paragraph  12, 
{  2(1),  of  the  act  of  1911,  and  directed  com- 
pensatlMi  to  be  awarded  to  the  petitioner 
upon  the  basis  of  60  per  centum  of  the  aver- 
age weekly  wages  of  the  deceased  son.  The 
decision  of  the  Supreme  Court  was  based 
upon  two  clauses  of  paragraph  12,  |  2(1),  of 
the  act  of  1011,  viz.: 

"If  widow  and  father  or  mother,  fifty  per 
centum  of  wages." 

"If  trraadparents,  grandchildren,  or  minor,  or 
incapacitated  brothers  or  slBters,  twenty-five  per 
centum  of  wages." 

Twenty-flve  per  centum  was  allowed  by  the 
Supreme  Court  under  each  of  these  para- 
graphs, making  50  per  centum  In  all. 

We  think  this  method  of  computation  Is 
not  authorized  or  permitted  by  the  statute; 
«  that  the  Judgment  of  the  Supreme  Court  In 
this  respect  is  error.  In  the  case  of  Blanz  v. 
Erie  B.  Cto.,  84  N.  J.  Law,  35,  85  Atl.  1030,  af- 
firmed by  this  court  86  N.  J.  Law,  367,  91  Atl. 
1067,  It  was  held  that  25  per  centum  of  the 
wages  may  be  awarded  as  compensation  to  a 
mother,  who  Is  an  actual  dependent  upon  a 
deceased  son,  although  the  son  leaves  no 
widow.  The  underlying  principle  on  which 
this  paragraph  of  the  statute  is  based  is  ac- 
tual dependency ;  that  such  is  its  meaning  Is 
to  be  extracted  from  a  reading  of  the  stat- 
ute. Dependoicy  Is  a  question  of  fact,  and 
so  held  by  our  courts.  Miller  v.  Public  Serv- 
ice By.  Co.,  84  N.  J.  Law,  174,  86  AU.  1030; 
Muzlk  V.  Erie  B.  Co.,  85  N.  J.  Law,  131,  29 
Atl.  248;  86  N.  J.  Law,  693,  92  Atl.  1087. 

It  is  argued  In  the  appellant's  brief,  and  we 
think  the  argument  is  sound,  that  the  broth- 
ers and  sisters  were  not  legally  dependent 


nppn  the  deceased;  tbmy  wera  not  depend- 
ent uix>n  him  in  fact,  merriy  because  their 
father  was  helped  by  him  to  support  them; 
they  are  not  within  the  class  provided  for  by 
the  statute.  Tb^  doubtless  did  derive  some 
benefit  from  their  brother's  wages,  through 
the  father's  disbursements  of  the  family 
fund;  but  that  does  not  make  them  depend- 
ent in  fact  upon  their  brother.  "Benefit"  and 
"dependence"  are  not  qm<mymous  words. 
The  fact  that  the  father  used  the  son's  wag- 
es to  help  support  the  family  did  not  make 
the  family  any  the  less  dependent,  both  le^l- 
ly  and  actually,  upon  the  father.  The  father 
was  legally  entitled  to  the  son's  wages,  be  be- 
ifig  a  minor;  but  the  ground  on  which  the 
statute  awards  compensation  Is  depoidence 
in  fact,  not  legal  relationship. 

The  British  act  recognizes  "the  members  at 
the  workman's  family  as  were  wholly  or  In 
part  dependent,"  and  the  British  cases  illus- 
trate this  feature  of  the  statute,  recognizing 
the  family  as  such,  while  our  act  does  not 
recognize  the  family  as  a  unit,  but  individ- 
uals or  groups  of  individuals,  when  actually 
dependent  In  fact  To  come  vrithin  onr  act, 
the  individuals  named  therein  must  be  ac- 
tually dependent,  not  on  a  common  family 
fund,  but  up<m  ttie  deceased.  Who  Is  actual- 
ly depend^it  is  a  question  of  fact  under  our 
cases. 

We  think  compensatlcni,  under  the  facts 
In  this  case,  can  be  made  to  the  father  only, 
under  the  clause  of  the  act  which  provides 
"if  widow  and  father  or  mother,  fifty  per 
centum  of  wages"  and  under  the  Blanz  Case, 
above  cited,  26  per  centum  of  the  wages  is 
the  correct  percentage.  This  view  Is  some- 
what strengthened  by  a  comparison  of  the 
act  of  1911,  above  cited,  with  the  act  of  1913, 
p.  305,  which  amends  paragraph  12(1)  by 
substituting  an  entirely  new  paragraph,  in 
which  the  word  "dependent"  Is  used  through- 
out, thus  "for  one  dependent,"  "for  the  de- 
pendents," etc. 

We  also  think  the  points  dealt  with  In  the 
opinion  of  the  Supreme  Court,  other  than  the 
amount  of  the  award  of  compensation,  are 
correctly  decided. 

The  Judgment  of  the  Supreme  Court,  for 
the  reasons  above  stated.  Is  reversed,  and  the 
record  remanded  to  the  court  of  common 
pleas  of  Hudson  county  to  make  an  award  of 
compensation  in  accordsince  with  the  views 
expressed  In  this  opinion. 

MTJLLIN  V.  MtJLLIN  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

(Syttabiu  If  the  Court.) 
ExEoxrroBs  ano  Administratobs  4s»ll5  — 
LiABiUTT   OF  Administrator— CoMTRACT— 
Business  or  TJkdebiakeb  —  Tanoiblk  As- 
sets—PBorrrs. 

The  complainant,  the  oldest  of  nine  chil- 
dren, was  under  age  at  Urn  father's  death.    He 
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condactod  his  father's  husineM,  that  of  tm  an- 
dortaker,  for  the  benefit  of  the  famil;.  After  be 
attained  his  majority,  his  mother,  who  was  sole 
acting  execntriz,  agreed  with  him  that  the  prof- 
its of  the  bnsineM  vemaiaing  after  the  support 
and  maintenance  of  herself  and  the  infant  chil- 
dren should  belong  to  the  complainant  in  pay- 
ment for  his  services.  When  the  mother  died  in 
1900  complainant  was  made  administrator  de 
bonis  non  of  his  father's  estate.  The  youngest 
child  was  then  8  years  old.  The  complainant 
continued  to  support  the  minor  children.  JSTsId 
that  he  was  not  chargeable  as  administrator 
with  the  profits  of  the  business  during  the  mi- 
nority of  his  brothers  and  sisters,  and  that  the 
business  became  his  at  the  termination  of  that 
period  from  the  necessity  of  the  case,  especially 
in  view  of  the  act  of  1906  prohibiting  the  con- 
duct of  the  business  of  undertaking  by  any  ua- 
licensed  person.  Bold,  also,  that  he  was  charge- 
able with  the  value  of  the  tadgible  assets  of  Uie 
estate  used  in  the  business. 

[Bd.  Note.— For  other  cases,  see  Ezecntors  and 
Administrators,  Cent.  Dig.  H  467,  468;  Dec. 
Dig.  <S=>U6.] 

Aiq>eal  from  Caavt  of  Ghanoery. 

Suit  by  William  F.  MuUln  against  Annie  B. 
Mnllln  and  others.  Froili  a  decree  for  de- 
fendants, complainant  aK>eals.  Reversed, 
and  record  remitted. 

Ralph  B.  Lum,  of  Newark,  for  appellant 
Michael  J.  Tansey,  of  Newark,  for  appellees. 

SWATZB,  J.  The  complainant  sought  as 
administrator  with  the  wiU  annexed  of  Peter 
M.  Mullln,  deceased,  to  acconnt  in  the  Court 
of  Chancery.  An  account  was  had  before  a 
master,  and  he  appeals  from  the  decree  con- 
firming the  master's  report  The  fundamen- 
tal question  Is  whether  he  Is  chargeable  with 
the  profits  of  the  business  of  an  undertaker 
which  was  conducted  by  the  decedent,  com- 
plainant's father,  in  his  lifetime  and  by  the 
complainant  since  bis  death.  The  facta  are 
as  follows: 

Peter  M.  Mullln  died  November  4,  1891. 
By  his  win  he  directed  that  his  business  be 
continued  for  the  benefit  of  his  wife  and 
children  under  the  direction  of  his  wife  and 
bis  brother  Joseph  J.  MuUln,  who  were  ap- 
iralnted  executors  and  guardian  of  his  chil- 
dren. He  left  eight  children  then  living, 
of  whom  one  has  died,  and  a  posthumous  son, 
born  April  24,  1892.  The  complainant,  the 
oldest  child  was  about  18.  The  widow,  Annie 
B.  Mullln,  alone  qualified  as  executrix.  Upon 
her  death  in  1900,  the  brother  Joseph  J.  re- 
nounced, and  the  complainant  became  ad- 
ministrator de  bonis  non.  He  had  assisted 
his  father  in  the  business  and  continued  the 
business  after  his  father's  death  alone,  or 
in  connection  with  his  brother  Joseph  Ia  Mul- 
lln. On  September  24,  1895,  after  the  com- 
plainant had  attained  his  majority,  a  formal 
written  agreement  was  made  between  the 
executrix,  William  F.,  and  Joseph  Li.  for  the 
continuance  of  the  business  by  WlUlam  F, 
and  Joseph  L.  In  the  name  of  the  "Estate 
of  Peter  M.  MuUln"  for  1  year  from  October 
1,  1895,  subject  to  the  right  of  the  executrix 
to  terminate  the  agreement  on  one  month's 
notice;    The  family  of  Peter  were  to  be  main- 


tained and  educated  from  the  net  proceeds  of, 
the  business.  The  profits  after  maintaining, 
and  educating  the  famUy  were  to  be  divided, 
three-sixths  to  William,  two-sixths  to  Joseph, 
and  one-sixth  to  the  executrix.  This  arrange- 
ment did  not  prove  satisfactory.  Before  the' 
end  of  the  year  Joseph  left  and  went  into 
business  for  himself  elaewbere.  A  new  agree- 
ment was  then  made  between  the  complainant 
and  the  executrix.  This  was  verbal,  and  is  said 
by  the  complainant  in  his  bUl  to  have  been 
an  agreement  that  the  balance  o^  the  profits 
of  the  business  remaining  after  the  support 
and  maintenance  of  the  complainant's  mother 
and  the  Infant  cbUdren  should  belong  to  the 
complainant  In  payment  for  bis  services.  In 
his  testimony  the  complainant  said  tba<t  the 
agreement  was  that  he  was  to  support  the 
children  out  of  the  business,  educate,  clotber 
and  feed  tbem  until  they  became  of  age,  the 
profits  arising  from  the  business  were  to 
be  his,  and  the  business  was  to  be  his  after, 
the  children  bad  arrived  at  their  majority. 
The  learned  Vice  Chancellor  accepted  the 
version  given  in  the  blU.  We  think,  as  wiU 
appear,  that  the  practical  result  Is  not  dif- 
ferent whichever  version  is  correct  The 
difference  Is  only  a  natural  difference  in  the 
recollection  or  statement  of  the  effect  of  a 
verbal  agreement,  made  many  years  agov  In 
a  i>oint  wblch  at  the  time  was  not  consider-, 
ed  of  importance,  and  probably  was  not  def- 
initely in  the  mind  of  either  party.  The 
agreement  was  made  after  due  deliberation 
and  consultation  of  the  executrix  with  coun- 
sel and  with  a  brother  of  the  decedent,  aji<3, 
we  see  no  reason  to  doubt  the  complainant's 
statement  that  be  entered  into  the  agreement 
reluctantly,  and  only  at  the  earnest  solicita- 
tion of  bis  mother  and  the  priest  of  the 
church  he  attended.  The  complainant  was  a 
young  man,  a  year  i>ast  his  majority,  who 
had  proved  his  abUlty  to  conduct  the  business 
successfully  for  4  years,  who  In  that  time 
had  built  up  a  good  wlU  for  himself,  who 
bad  another  career  of  promise  open  to  bim, 
who  had  an  interest  In  bis  father's  estate, 
paid  to  him  about  the  same  time,  large 
enough  to  furnish  him  with  the  small  capital 
needed  to  carry  on  the  undertaking  business. 
Be  was  giving  up  such  prospects  as  be  might 
have,  and  was  binding  himself  to  a  contract 
whl<di  would  last  until  his  youngest  brother 
came  of  age,  17  years  later,  when  the  com- 
plainant would  be  40  years  old.  The  con- 
tract  was  obviously  very  much  for  the  bene- 
fit of  the  widow  and  minor  children,  since 
they  secured  an  assurance  of  support  and 
education  until  each  child  came  of  age.  The 
right  of  the  executrix  to  make  ithe  agreement 
is  cbaUenged  by  the  defendants  because  it 
Is  said  it  was  not  for  the  equal  benefit  of  all 
the  children,  but  gave  the  younger  children 
more  than  their  elder  brothers  and  sisters. 
This  is  true,  but  even  if  that  fact  would 
otherwise  InvaUdate  the  agreement  as  to  the 
complainant,  we  think  It  was  In  the  power 
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conferred  by  the  will  upon  tbe  executrix  to 
continue  the  business  for  the  benefit  of  the 
widow  and  children  under  the  direction  of 
the  executrix,  and  that  direction  was  meant 
to  aroly,  not  only  to  the  conduct  of  the  busi- 
ness, but  to  the  conduct  of  the  family  and  the 
determination  of  what  was  for  the  benefit 
of  the  wife  and  children.  It  seems  to  us 
that  the  testator  meant  to  keep  this  young 
family  together  until  each  could  make  his  or 
her  own  way  In  the  world.  It  suits  the 
present  purpose  of  the  defendants  to  regard 
this  agreement  as  merely  an  agreement  for 
the  management  of  the  decedent's  business, 
and  their  claim  is  that  the  profits  of  that 
business  after  the  death  of  the  executrix, 
when  the  complainant  was  appointed  admin- 
istrator, are  the  property  of  the  estate  with 
which  the  administrator  is  chargeable.  Tills 
▼lew  prevailed  in  the  court  below.  We  re- 
gret that  we  cannot  reach  the  same  result 
as  the  Vice  Chancellor,  whose  views  usually 
command  our  assent  The  error  lies  in  over- 
looking the  fact  that  the  agreement  made  be- 
tween the  executrix  and  the  complainant  in 
1S96  necessarily  ran  and  bound  both  parties 
until  the  posthumous  child,  bom  In  1892, 
attained  his  majority  In  1913,  2  years  after 
the  present  bill  was  filed.  The  complainant 
could  not,  and  did  not,  r^udlate  or  evade 
his  obligation  to  support  the  Infant  children, 
and  now  adcnowledges  it.  It  Is  not  question- 
ed that  he  has  performed  on  his  part  This 
obligation  arose  out  of  an  agreement  which 
gave  him  all  the  profits,  and  he  cannot  be 
held  to  the  performance  of  the  contract  on  his 
part  and  compelled  to  give  up  his  own  rights 
thereunder.  He  was  not  acting  in  a  fiduciary 
capacity  when  he  made  the  contract,  and  the 
contract  did  not  terminate  when  he  became 
administrator.  Both  he  and  bis  father's  es- 
tate remained  bound.  The  case  la  not  alter- 
ed by  the  fact  that  his  obligation  became  less 
as  bis  brothers  and  sisters,  one  by  one,  at- 
tained their  majority.  The  business  of  the 
decedent,  as  distinguished  from  the  tangible 
assets  of  the  estate  to  be  mentioned  hereafter, 
consisted  only  of  such  good  will  as  might  at- 
tadli  to  the  name  "Estate  of  Peter  M.  MuUln." 
We  think  It  doubtful  whether,  in  a  business  of 
that  character,  consisting  of  personal  servic- 
es, and  evidently  dependent  largely,  if  not 
entirely,  upon  the  personal  characteristics 
of  the  individual,  there  could  be  any  good 
will  as  late  even  as  4  or  6  years  after  a 
man's  death.  Assuming  that  there  was,  as 
the  filial  partiality  of  the  complainant  seems 
to  have  thought  there  was  when  he  made  the 
agreement,  such  good  will  is  at  best  a  wast- 
ing asset,  and  must  becmne  less  valuable  with 
each  year.  The  value  of  the  business,  so 
far  as  that  value  belonged  to  the  estate,  must 


have  decreased  aa  rapidly  as  tbe  borden  ot 
the  obligation  to  support  the  children.  No 
provision  may  have  been  made  in  exprea 
words  that  the  business  should  be  the  ooib- 
plainant's  when  the  youngest  child  attained 
his  majority  In  1913.  Such  an  express  pro- 
vision was  hardly  necessary.  The  snooessfal 
conduct  of  a  business  of  that  character  for 
more  than  21  years  would,  in  effect,  make  it 
his,  whether  the  parties  so  agreed  or  not,  in 
the  absence  of  an  express  covenant  on  Us 
part  not  to  engage  in  the  business  for  him- 
self; and  there  was  no  such  covenant  H« 
would  be  free  to  conduct  the  business  In  bi« 
own  name,  and  we  can  hardly  imagine  a  busi- 
ness competitor  who  would  be  willing  to  pay 
for  the  mere  privilege  to  use  the  name  ot  a 
man  who  had  been  dead  more  than  21  yean. 
No  doubt  the  executrix  and  the  oomplalnant 
looked  at  the  matter  practically,  (utd  botk 
foresaw  that  the  business  would  be  the  com- 
plainant's before  the  contract  terminated  in 
1913,  If  In  fact  It  was  not  already  his  In  189S. 

Moreover,  7  years  before  the  agreement  ex- 
pired, the  good  wiU  of  the  Estate  of  Peter  IL 
Mullin  was  ended  by  legislation.  In  1906, 
an  act  was  passed,  regulating  the  bnsiness 
of  undertaking,  and  prohibiting,  under  a 
penalty,  any  unlicensed  person  from  cmidnct- 
ing  the  businesa  C.  S.  5700.  From  that  time 
forward,  the  estate  could  not  legally  cany 
on  the  business.  At  that  time  three  <rf  the 
children  were  still  under  age,  and  their  sap- 
port  and  education  thereafter  was  entirely 
due  to  the  earnings  of  the  complainant 

We  have  thus  far  dealt  only  with  the  prof- 
its of  the  business  as  distinguished  frmn  the 
tangible  assets  that  came  to  the  hands  of  the 
complainant  as  administrator.  These  assets 
were  subject  to  the  same  contract,  giving  the 
profits  to  the  complainant  after  snpportliu 
the  minor  children  until  the  youngest  attain- 
ed his  majority.  The  complainant  raises  no 
question  as  to  his  accountability  therefor.  In 
the  absence  of  clearer  proofs  we  may  assume 
that  the  value,  when  the  youngest  child  at- 
tained his  majority  In  1913,  was  the  same 
as  at  the  testator's  death,  L  e-,  $500.  On  this 
amount  the  complainant  is  chargeable  witb 
Interest  from  April  24^  1913,  with  annna! 
rests. 

As  to  the  effect  of  the  releases,  we  agree 
with  the  Vice  Chancellor. 

The  decree,  so  far  as  it  confirms  the  mas- 
ter's report  and  adjudges  that  the  proceeds  of 
the  conduct  of  the  undertaking  business  are 
a  part  of  the  assets  of  the  estate  of  Peter  M. 
Mullin,  and  that  the  legatees  are  entitled  to 
share  therein,  must  be  reversed,  and  tbr 
record  remitted  to  the  Court  of  Chancery 
for  further  proceedings  la  accordance  wUh 
our  opinion. 
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McMAHON  et  aL  ▼.  PNEUMATIC  TRANSIT 

CO.  et  al. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

March  «,  1916.) 

(Synalua  hy  tlie  Court.) 

1.  COKPOBATIONB  ®=999{2)— Salx  OF  Pbofebtt 
— FllAUD. 

The  fact  that  a  corporation  pnrcbased  prop- 
erty from  another  corporation,  holding  a  con- 
trolling interest  in  the  purchasing  company,  at  a 
greater  price  than  the  seller  paid,  is  not  alone 
sufficient  to  charge  the  directors  of  the  purchas- 
ing company  with  actual  fraud  under  section  49 
of  the  Corporation  Act  (2  Comp.  St  1910,  p. 
1630). 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent,  Dig.  i  445 ;  Dec.  Dig.  «=s>99(2).l 

2.  Injunction  «=>145—Pm:limin art  Injunc- 
tion —  SaLB  of  PkOPERTY  —  DiLlVEBT  OF 

Stock  Issuid— Fbattd. 

To  support  a  preliminary  injunction  re- 
straining the  delivery  of  stock  issued  for  prop- 
erty purchased  upon  the  ground  of  overvalua- 
tion, the  moving  affidavits  must  show  facts  from 
which  actual  fraud  in  making  the  valuation  may 
be  inferred.  There  must  be  some  fact  tending 
to  show  overvaluation  aside  from  the  difference 
in  price  paid  by  the  seller  and  the  valuation  fix- 
ed by  the  pnrcbaMer  as  a  basis  for  stock  issued 
therefor,  unless  the  diCEerence  be  so  great  as  to 
indicate  a  fraud. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f  |  318,  321 ;   Dec.  Dig.  <g=»145.] 

3.  CoBPOKATioNS  ®=>182  —  Stockholdebs  — 

PtJKCHASE  OF  PBOPEBTT— IBSOANCK  OF  STOCK 

— Equitable  Relief. 

Where  a  stockholder  attends  a  meeting  of 
the  stockholders  of  a  corporation,  and  votes  to 
issue  stock  in  consideration  of  property  to  be 
purchased,  with  knowledge  of  the  facts,  and  al- 
lows two  years  to  elapse  daring  which  the  con- 
tract of  purchase  has  been  substantially  carried 
out,  and  the  property  purchased  used  by  the  pur- 
chaser, without  protest  on  his  part,  he  is  not  en- 
titled in  equity  to  have  the  sale  set  aside  upon 
the  ground  of  overvaluation  of  the  property,  in 
the  absence  of  proof  tending  to  show  that  the 
action  of  the  directors,  which  he  as  a  stockholder 
approved,  was  a  fraud  upon  him.  He  having  ap- 
proved the  valuation  is  bound  by  it,  unless  he 
shows  that  his  action  was  induced  by  some 
fraudulent  representution,  or  the  concealment  of 
gome  material  fact  by  the  directors. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f§  686-^80;    Dec  Dig.  <S=»182.] 

Appeal  from  Coart  of  Chancery. 

Suit  by  E^ancis  O.  McMahon  and  others 
against  the  Pneumatic  Transit  Company  and 
others.  From  an  order  allowing  preliminary 
injunction,  defendants  appeal.    Reversed. 

Doagal  Herr,  ot  Hoboken,  for  appellants. 
Thomas  £.  French,  of  Camden,  for  appellees. 

BERGEN,  J.  This  Is  an  appeal  from  an 
order  made  by  the  Chanc^lor,  as  advised  hy 
a  Vice  Chancellor,  allowing  a  preliminary  io- 
jnnction  restraining  the  Pneumatic  Transit 
Company,  hereinafter  called  the  Transit  Com- 
pany, a  corporation  of  the  state  of  New  Jer- 
sey from  issuing  to  the  International  Pneu- 
matic Tube  Company,  hereinafter  called  the 
International  Company,  a  corporation  of  the 
state  of  Maine,  certificates  for  10,000  shares 


or  any  other  number  of  shares  ot  0»  profer- 
red  capital  stock  of  the  Transit  Onnpany 
and  fr<Hn  paying  or  attempting  to  pay  to  the 
International  Company  or  any  one  for  it, 
any  divid«id  or  dividends  thereon,  and  also 
restraining  the  Intematl<»al  Company  txom 
assigning,  transferring,  or  attempting  to  as- 
sign or  transfer  the  said  stock,  and  from  in- 
cumbering it  in  any  way.  The  bill  was  orig- 
inally filed  by  Francis  C.  McMah(»i  and  Clif- 
ford P.  Allen,  Charles  B.  SteT«nson  being 
subsequently  admitted  as  a  complainant  by 
order  of  the  court  McMahon  is  the  owner 
of  10  shares,  Allen  of  4  shares,  and  Stevenson 
of  26  shares  of  the  stock  of  the  Transit  Com- 
pany, the  par  value  being  $10  a  share;  out  of 
the  total  issue  of  ai^roximately  $1,500,000. 
The  order  rests  uiran  the  affidavits  of  Mo- 
Mahon,  Allen,  and  Stevenson  annexed  to  the 
biU  of  complaint  At  the  time  the  action  now 
complained  of  was  taken  by  the  Transit  Com- 
pany, Stevenson  was  one  of  the  directors  ot 
the  Transit  Company,  and  subsequently  be- 
came, and  now  Is,  the  treasurer  not  only  of 
the  Transit  Coii^>any  but  also  of  the  Interna- 
tional Company.  The  substantial  charges  of 
the  bill  of  complaint  are,  tliat  the  Transit 
Company  had  a  contract  with  the  government 
of  the  United  States  for  oi)eratlng  pneumatle 
mall  tube  service  in  the  city  of  Philadelphia, 
and  desiring  to  acquire  a  license  to  use  addi- 
tional appliances  protected  by  letters  patent 
and  applications  for  other  patents,  owned  or 
controlled  by  the  International  Company 
made  an  agreement  with  it  to  purchase  the 
right  to  use  such  appliances  in  coimectlon 
with  its  mail  tube  service,  then  in  operation, 
within  the  city  of  Pblladelidiia,  and  also 
within  20  mUes  of  the  aty  Hall  in  Camden, 
N.  J.,  and  to  pay  therefor  10,000  shares  of 
the  preferred  stock  of  tlie  Transit  Company ; 
that  this  action  was  submitted  to  the  stock- 
holders of  the  Transit  Company  at  a  regular 
meeting,  and  then  by  them  ratified  and  con- 
firmed ;  that  the  complainants  McMahon  and 
Stevenson  were  both  present  at  the  meeting 
and  voted  for  the  resolution,  McMahon  mov- 
ing  its  adoption,  Allen,  the  other  complain- 
ant, not  being  then  a  stockh<dder.  The  basis 
of  the  injunctive  relief  sought  seems  to  be, 
that  as  the  International  Company  had  paid 
but  $47,000  for  the  control  of  the  rights  in 
all  of  liie  territory  covered  by  the  patents, 
the  payment  of  $100,000  in  stock  for  their 
use  in  a  Umited  territory  was  a  fraudulent 
overvaluation  of  the  property  for  which  the 
stock  was  to  be  Issued. 

[1,  2]  The  learned  Vice  Chancellor  put  bis 
condusion  upon  the  ground  tliat  there  was 
an  overvaluation  of  the  property  because  the 
patents  had  cost  the  seller  but  $47,000,  and 
the  purchase  was  accomplished  through  the 
complete  dominion  and  control  of  the  Inter- 
national Company  over  the  Transit  Company. 
This  is  not,  in  our  opinion,  sufficient  to  over- 
come the  judgment  of  the  directors  of  the 
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Transit  Gomptlny  as  to  tbe  value  of  the  prop- 
erty, which  Judgment,  by  the  terms  of  the 
statnte.  Is  conclusive  In  tbe  absence  of  actual 
fraud.  CorporatlOTi  Act,  0.  S.  1630,  (  40; 
Donald  r.  Am.  Smelting  Sc  Beflning  Co.,  62 
N.  J.  B3q.  729,  48  Atl.  771,  1116.  In  order  to 
justify  the  allowance  of  an  Injunction  the 
affldavits  upon  which  the  application  is  made 
should  disclose  the  material  facts  which 
should  be  verified  by  the  oath  or  affirmation 
of  some  person  who  has  a  knowledge  of  them, 
the  common  form  of  verification  not  being 
sufficient.  Tonngfolood  v.  Schamp,  16  N.  J. 
Eq.  42.  The  gist  of  the  complaint  is,  that 
In  purchasing  a  license  to  use  the  rights 
held  by  the  International  Company,  there 
was  an  overvaluation.  If  this  be  not  so,  then 
It  Is  of  very  little  consequence  whether  It  be 
true  or  false  that  It  was  brought  about 
through  the  stock  control  of  the  Transit  Com- 
pany by  the  International  Company,  for  no 
harm  was  done  that  would  induce  the  court 
of  equity  to  Interfere,  and  the  fact  that  the 
Transit  Company  paid  In  stock  more  than 
the  rights  had  cost  the  International  Com- 
pany Is  not  of  Itself  conclusive  proof  of  ac- 
tual fraud.  There  Is  nothing  to  be  found  In 
the  affidavits  annexed  to  the  bill  of  com- 
plaint to  support  any  finding  of  actual  fraud. 
The  affidavit  of  MoMahon  shows  that  he  was 
present  at  the  stockholders'  meeting  and 
voted  for  the  resolution,  and  while  it  neg- 
lects to  state,  as  set  out  In  his  bill  of  com- 
plaint, that  he  "seconded  said  resolution," 
that  fact  was  within  his  knowledge  and  his 
affidavit  states  that  the  matters  set  forth  In 
the  bill  are  true  so  far  as  they  relate  to  his 
own  acts  and  deeds.  His  affidavit  further 
sets  out  that  he  did  not  understand  that  one 
"John  E.  MllhoUand  was  in  any  way  Inter- 
ested In  the  matter,  and,  from  representa- 
tions made  at  the  meeting,  supposed  that  the 
exolnslve  right  and  license  proposed  to  be 
purchased  from  the  International  Company 
was  worth  ?100,000;  that  he  did  not  know 
that  the  International  Company  had  agreed 
to  buy  all  the  rights  In  the  United  States  and 
elsewhere  for  less  than  half  of  the  sum  it 
was  proposed  to  transfer  the  right  within  20 
miles  of  Camden  and  in  Philadelphia  to  the 
Pneumatic  Transit  Company;"  that  since 
that  time  he  had  learned  that  the  whole  mat- 
ter was  a  scheme  of  Milholland  by  which  the 
stock  was  to  be  issued  to  the  International 
Company  "for  the  Philadelphia  rights  to  the 
worthless  tunnel  patents."  There  Is  no  fact 
In  this  affidavit  which  tends  to  show  that  the 
property  purchased  was  overvalued,  nor  any 
fact  from  which  the  presence  of  actual  fraud 
can  be  Inferred.  The  affidavit  contained  ref- 
erences to  Milholland  who  was  neither  a 
director  or  an  officer  of  the  Transit  Company, 
from  which  It  may  be  fairly  deduced  that  de- 
ponent's conduct  Is  actuated  by  enmity 
against  Milholland,  rather  than  by  the  alleg- 
ed overvaluation  of  the  property  purchased  ; 
but  whether  this  be  so  or  not,  there  ia  no 


fact  set  forth  tending  to  Show  actual  fraud, 
nor  from  which  It  can  be  Inferred  that  the 
rights  purchased  are  not  worth  the  price 
paid,  beyond  the  fact  that  it  was  more  than 
they  had  cost  the  vendor,  which,  standing 
alone,  would  not  be  evidence  of  actual  fraud. 
"The  statement  in  the  affidavit  that  the  rights 
were  worthless  is  of  no  evidential  value.  It 
Is  simply  the  expression  of  an  opinion,  with- 
out a  fact  stated  to  Justify  It  The  affidavit 
of  Allen  is  a  mere  verification  of  the  bill  of 
complaint  and  states  no  fact  material  to  the 
determination  of  the  question  presented,  and 
Is  of  no  consequence  in  the  present  proceed- 
ing. Nor  does  the  affidavit  of  Mr.  Stevenson 
throw  any  light  on  the  question  of  value,  or 
state  a  fact  from  which  actual  fraud  In  val- 
uation can  be  inferred.  The  affidavit  is  very 
carefully  drawn  and  excluded  all  facts,  if 
any  exist,  relating  to  actual  fraud  In  valua- 
tion. He  admits  that  he  was  present  at  the 
special  meetings  stated  In  the  bill  of  com- 
plaint, at  which  was  considered  the  purchase 
of  the  tunnel  rights  (that  Is,  the  license),  and 
that  the  proceedings  at  said  special  meeting 
are  correctly  set  forth  in  the  bill  of  com- 
plaint. He  further  says  that  efforts  had 
been  made  by  Milholland  to  have  issued  the 
10,000  shares  of  the  Pneumatic  Transit  Com- 
pany to  the  International  Company  and  the 
payment  of  dividends  on  that  stodf,  and  that 
be  has  refused  to  consent  to  the  Issuing  of  the 
stock  and  has  voted  against  paying  dividends 
thereon.  He  further  says  that  the  tunnel 
rights  have  not  been  transferred  by  any 
transfer  In  writing  so  far  as  he  knows. 
There  is  nothing  In  this  which  tends  to  show 
that  the  rights  purchased  and  for  which  the 
stock  was  to  be  Issued  are  not  worth  the 
par  value  of  the  stock.  Mr.  Stevenson  was 
In  a  position  to  know  all  the  facts  concerning 
the  transaction.  He  was  present  when  the 
resolution  to  purchase  was  adopted,  and  he 
does  not  deny  that  he  was  fully  informed  of 
all  the  facts  upon  which  he  based  his  action 
In  approving  of  the  purchase,  nor  does  he 
undertake  to  explain  why,  with  tbU  knowl- 
edge, he  permitted  the  two  companies  to  act 
upon  this  ccmtract  for  over  two  years  with- 
out making  any  complaint,  and  we  cannot 
resist  the  feeling  that  his  affidavit  Is  dis- 
ingenuous and  superficial,  and  that  It  does 
not  frankly  state  all  of  the  facts  of  which  he 
has  knowledge.  We  find  nothing  In  these 
affidavits  to  support  a  finding  that  tbe  ac- 
tion of  the  board  of  directors,  approved  by 
the  stockholders,  was  In  excess  of  their  pow- 
ers or  from  which  actual  fraud  may  be  In- 
ferred. This  Is  an  action  between  stockhold- 
ers In  which  a  very  small  interest  is  assail- 
ing the  purchase  of  property  by  the  board 
of  directors,  approved  by  the  complainants 
as  stockholders,  In  which  the  right  of  no 
creditor  Is  affected,  and  we  are  considering 
the  case  from  that  standpoint,  as  distinguish- 
ed from  tbe  rights  of  creditors.  But  this  is 
not  all  of  tbe  case,  for  the  defendants  by 
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tbelr  answering  afBdavlts  show  tbat,  after 
the  action  ot  the  board  of  directois  was  ap- 
proved by  the  -stockholders,  the  Transit  Com- 
imiiy  actually  executed  the  certificates  of 
stock;  they  were  signed  by  the  then  treas- 
urer, Mr.  Murray,  and  sent  to  the  president 
ot  the  Transit  Company,  who  signed  them, 
but  through  some  error  on  the  part  of  his 
clerks,  were  not  returned  for  delivery  and 
were  not  found  until  tn  December,  1914,  when 
they  were  discovered  In  the  safe  in  the  pres- 
ident's office  and  the  matter  then  was  called 
to  the  attention  of  the  present  treasurer  of 
the  company,  Mr.  Stevenson,  In  order  that 
the  transaction  might  be  completed,' who,  al- 
though he  was  one  of  the  directors  of  the 
Transit  Company  and  voted  for  the  resolu- 
tion at  a  meeting  held  In  his  office,  and  who 
drafted  the  resolution  adopted  by  the  stock- 
holders, took  the  position  that  the  lapse  of 
time  had  vitiated  the  agreement  The  affida- 
vits further  show  that  the  Transit  Company 
ofTered  to  sell  their  plant  to  the  United  States 
government,  and  tbat  the  license  purchased 
by  the  issue  of  the  stock  as  aforesaid  is  in- 
dispensable to  the  proper  operation  of  the  un- 
derground transportation  of  mails,  parcels, 
and  freight,  and  tills,  in  part,  because  of  the 
adoption  of  the  parcel  post  system  by  the 
mall  department  of  the  United  States  govern- 
ment It  is  quite  manifest  from  reading 
these  answering  affidavits  that  the  rights 
purchased  with  the  stock  greatly  add  to  the 
facilities  of  the  Transit  Company,  and  there 
is  every  reason  to  believe  that  It  will  greatly 
enhance  its  earning  capacity,  and  was  neces- 
sary to  the  successful  operation  of  the  serv- 
ice required. 

It  also  appears  that  in  the  negotiations 
with  the  government  of  the  United  States  for 
the  sale  of  the  entire  plant,  these  rights  were 
valued  at  $100,000.  Under  all  these  circum- 
stances It  is  not  at  ail  clear,  at  least  not  suf- 
ficiently 80,  to  warrant  an  injunction  on  the 
ground  that  there  was  such  an  overvaluation 
of  these  rights  as  to  support  a  finding  that 
in  making  the  purchase  the  directors  were 
guilty  of  the  actual  fraud  which  the  statute 
requires  in  order  to  set  aside  their  Judgment 
which  it  makes  conclusive  In  the  absence  of 
such  fraud. 

[3]  We  also  think  that  where,  as  in  this 
case,  the  complainants  were  present  and 
voted  for  the  resolution,  and  with  knowledge 
of  the  fact  that  for  more  than  two  years  the 
two  companies  had  been  operating  under  the 
purchase,  and  during  all  that  time  stood  by 
and  made  no  protest,  they  are  now  estopped, 
in  the  absence  of  proof  tending  to  show  that 
the  action  of  the  directors  was  a  fraud  upon 
them,  to  deny  the  force  and  effect  of  their 
conduct,  relying  upon  which  the  two  defend- 
ant companies  have  availed  themselves  of 
die  terms  of  the  contract,  which  in  equity 
has  been  executed.  Having  approved  the 
valuation,  they  are  bound  by  it,  unless  they 


show  that  their  action  was  indnced  by  some 
fraudulent  representation,  or  the  conceal- 
ment of  some  material  fact,  by  the  directors. 
The  order  appealed  from  will  be  reversed 
and  set  aside,  with  costs. 


BLISS  et  aL  V.  LINDEN  CEMETERI  ASS'N 

et  at 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

Ceheteriks  «=»5  —  RsroRMATioKr  of  Instru- 
ments «=»7  — Trusts— Invalid  Covenant 
IN  Deed— Rights  of  Grantor. 

"Where  S.  purchased  land  for  the  purpose 
of  conveying  it  to  a  cemetery  corporation  and 
conveyed  the  land  to  the  corporations  with  a 
covenant  that  the  grantee  would  pay  him  a  per- 
centage of  the  proceeds  of  the  sale  of  the  lots, 
though  such  covenant  was  void  as  beyond  the 
powers  of  the  corporation,  the  grantee,  having 
invested  and  riskied  bis  own  money  in  the  under- 
taking, and  he  not  b^ng  the  agent  of  the  cor- 
poration and  the  land  having  been  devoted  to 
cemetery  purposes,  the  doctrine  "he  who  seeka 
equity  must  do  equity"  will  be  applied,  and 
though  the  grantor  cannot  enforce  tlie  covenant 
according  to  its  terms,  a  trust  In  his  favor  re- 
sults, and  he  will  be  held  entitled  to  a  fair  profit 
for  services  rendered  provided  such  profits  bear 
a  reasonable  relation  to  the  value  of  toe  services. 
[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent  Dig.  §}  4-8;  Dec.  TUg.  <S=>5;  Reforma- 
tion of  Insti-umcnts,  Cent.  Dig.  g  20;  Dec.  Dig. 
«=»7.] 

Appeal  from  Court  of  Chancery. 

Suit  by  W.  Bliss  and  others  against  the 
Linden  Cemetery  Association  and  others.  On 
final  hearing  on  bill, '  answer,  and  replica- 
tions. There  was  a  decree  for  the  complain- 
ants (88  N.  J.  Eq.  494,  91  Atl.  804),  from- 
which  Irene  Smith  and  others  of  the  defend- 
ants appeal.  Reversed  for  modification  tnt 
accordance  with  the  opinlMi. 

Vail  &  McLean,  of  Elizabeth,  for  appel- 
lants. Abram  H.  Cornish  and  Hugh  B.  Reed, 
botJi  of  Newark,  for  appellees. 

GARRISON,  J.  On  January  29,  1901, 
William  F.  Smith  of  New  York,  having  ac- 
quired by  purchase  from  the  Winans  estate  a 
tract  of  land  in  Union  county,  N,  J.,  con- 
veyed it  for  cemetery  purposes  to  the  Linden 
Cemetery  Association,  a  New  Jersey  corpora- 
tion, that  had,  more  than  a  year  before,  been 
incorporated  under  the  general  cemetery  act 
of  this  state  by  the  Wlnaris  family  and  cer- 
tain other  persons  interested  either  in  the 
establishment  of  a  cemetery  or  in  bringing 
about  the  sale  of  the  Winans  property.  Of 
these  lncori)orat6r8  Smith  was  not  one,  and 
with  them  he  had  no  connection  at  the  time 
the  association  was  organized,  and  even  at  a 
later  period  his  only  connection  was  that  of 
the  purchaser  of  the  Winans  tract  and  its 
conveyance  to  the  already  organized  cemetery 
association.  Smith  paid  $5,500  in  cash  for 
the  tract,  on  which  were  mortgages  amount- 
ing to  $32,000.  The  land  therefore  was  ac- 
quired by  Smith  at  a  valuation  of  ?37,500,  and 
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In  order  to  reap  a  profit,  Trblch  was  his  sole 
object  In  engaging  in  the  transaction,  it  was 
necessary  that  he  sell  the  property  to  the  as- 
sociation at  a  larger  price.  Owing,  however, 
to  the  fact  that  the  association  had  no 
money  and  no  means  of  raising  any,  the 
■conveyance  to  it  was  made  by  Smith  without 
the  payment  of  any  money  whatsoever  either 
for  the  land  Itself  or  for  his  profit  in  the 
transaction,  both  of  which  were  taken  care 
of  by  two  covenants  In  the  deed,  which,  to- 
gether with  other  covenants,  constituted  the 
jsole  consideration  for  the  conveyance. 

These  two  covenants  were  as  follows: 

"The  party  of  the  second  part,  in  considera- 
tion of  the  conveyance  to  it  ot  the  premises 
hereinafter  described,  covenants,  promiBes  and 
agrees  to  and  with  the  parties  of  the  first  part: 

"(1)  To  deliver  to  said  WiUiam  F.  Smith  9,- 
000  shares  of  the  Linden  Cemetery  Association 
made  out  in  the  name  of  C.  O.  Smith  at  the  en- 
sealing and  delivery  of  it  by  said  first  parties  of 
this  indenture,  said  shares  giving  the  holders 
thereof  their  pro  rata  hen  and  claim  upon  the 
land  purchase  fund  of  said  association,  com- 
posed, under  the  Laws  of  New  Jersey,  of  at  least 
one-half  of  the  proceeds  of  tiie  sale  of  all  tmrial 
plots  in  the  grounds  of  said  association  convey- 
ed to  it  by  these  presents  for  conversion  into 
burial  plots. 

"(2)  To  pay  semiannually  in  cash  to  said  Wil- 
liam F.  Smitti.  his  heirs,  administrators,  execu- 
tors and  assigns,  one-tenth  part  of  the  gross  pro- 
ceeds of  the  sale,  lease  or  loan  of  each  burial 
plot  or  of  any  use  thereof  or  interest  tiierein, 
n>ade  i)y  said  Linden  Cemetery  Association,  par- 
ty of  the  second  part,  from  the  land  hereinafter 
conveyed  to  said  association  by  this  indenture." 

The  decree  brought  up  by  this  ai^eal  di- 
rected that  the  second  of  these  covenants  be 
strucli  out  of  the  deed  of  conveyance,  and  this 
direction  is  the  sole  subject  of  the  appeal. 

That  this  covenant,  which  was  In  lieu  of 
cash,  was,  with  the  acquiescence  of  all  par- 
ties, the  profit  that  Smith  was  to  talie,  is 
clear  from  the  evidence;  the  fact  that  It 
was  to  be  distributed  by  Smith  between  him- 
self and  three  others  Is  a  circumstance  that 
does  not  affect  the  equitable  rules  applicable 
to  the  transaction  saving  as  it  has  some  bear- 
ing upon  the  right  of  Smith  to  tak^  a  profit 
and  the  amount  thereof. 

It  has  been  stated  that  the  cemetery  scheme 
originated  with  the  Wlnans  family  and  their 
local  connections.  This  was  in  1899.  Some 
of  the  Wlnans  owned  the  land ;  others  with 
their  neighbors  organised  the  association  that 
was  to  purchase  the  land,  to  which  end  op- 
tions were  given  prior  to  the  organization  of 
the  association.  The  association  was  incor- 
porated, the  necessary  license  of  the  town- 
ship authorities  was  obtained,  and  the  permit 
of  the  board  of  health  was  secured,  and  by 
the  time  all  of  this  was  done  the  options'  had 
expired  and  the  owners  refused  to  renew 
them  or  to  deal  otherwise  than  upon  the  basis 
of  a  cash  payment  for  their  equity  in  the 
land  over  and  above  the  mortgages.  The 
association  had  no  money  and  no  means  of 
raising  any,  and  the  Incorporators  were  ei- 
ther unable  or  unwilling  to  lock  up  their  own 
money  by  paying  for  the  land  which  when 
conveyed  to  the  cemetery  association  would 


be  repaid,  If  at  all,  only  by  the  dow  process 
provided  by  the  general  cemetery  act,  vl*., 
the  appropriation  of  "cme-half  at  least  of  the 
proceeds  of  all  sales  of  lots  to  the  payment 
of  the  purchase  money  of  the  lands  acquired 
by  the  association  until  the  whole  purchase 
money  shall  be  paid."  In  this  impasse  that 
threatened  the  life  of  the  scheme  Yemette 
B.  Prentice,  who  was  locally  connected  with 
It,  Interested  one  William  F.  Smith  of  New 
York  In  the  purchase  of  the  Wlnans  tract 
with  a  view  of  selling  It  to  the  cemetery  as- 
sociation. Smith  took  the  matter  up  and  in 
order  to  finance  it  Interested  bis  son  C.  O. 
Smith,  who  agreed  to  put  In  a  part  of  the  re- 
quired cash.  Smith  also  Interested  Roswell 
A.  Benedict,  a  Connecticut  lawyer,  first  as 
an  attorney  and  afterwards  as  a  contributor 
of  cash.  When  Smith  bad  secured  the  req- 
uisite amount  of  cash,  to  wit,  $5,500,  the 
question  arose  as  to  how  the  purchase  price 
to  the  association  was  to  be  paid  or  secured 
by  It,  seeing  that  it  had  no  money,  no  stock, 
and  no  power  to  mortgage  even  for  unpaid 
purchase  money.  This  practical  and  legal 
problem  was  left  largely  to  Mr.  Benedict, 
who,  after  devoting  considerable  time  and  la- 
bor to  the  New  Jersey  statutes  and  decisions 
(the  case  of  East  Ridgelawn  Cemetery  Co. 
V.  Frank,  77  N.  J.  Eq.  36,  75  Aa  1006  [1910} 
not  having  at  that  time  t)een  decided),  finally 
evolved  the  scheme  of  payment  that  eventual- 
ly took  shape  in  the  deed  of  WUllam  F.  Smith 
to  the  cemetery  association  containing  the 
two  covenants  that  have  been  quoted.  That 
Smith,  who  represented  himself  and  his  as- 
sociates, was  entitled  to  a  fair  profit  as  a 
recompense  for  the  Indispensable  services 
they  had  rendered  is  clear,  the  only  require- 
ments demanded  by  the  most  rigorous  rule 
being  that  such  profit  should  bear  a  reason- 
able relation  to  the  value  of  the  services,  and 
that  it  should  be  fully  disclosed  and  agreed 
to  by  the  other  parties  in  interest  Wliile 
Smith  had  bought  the  land  for  the  purpose 
of  selling  It  to  the  association,  he  was  In  no 
sense  its  agent,  the  money  he  used  was  his 
own  and  not  that  of  the  association  or  its 
promoters  or  incorporators,  and  it  is  not 
shown  or  claimed  that  he  obtained  any  re- 
duction In  price  by  reason  of  the  ulterior  pur- 
pose to  which  the  land  was  to  be  devoted. 
In  a  sense  the  cash  that  Smith  put  into  the 
transaction  was  risked  when  he  conveyed  hla 
title  to  a  company  that  could  neither  repay 
nor  secure  it,  and  where  its  eventual  repay- 
ment depended  upon  his  ability  to  sell  for 
cash  a  large  number  of  lot-entitling  shares 
and  the  slow  crediting  of  10  per  cent,  from 
the  future  sale  of  lots  by  the  association. 

That  the  purchase  price  included  a  profit 
to  Smith  was  known  to  all  the  parties  in- 
terested, to  whom  the  result  thus  brought 
about  came  as  a  happy  solution  of  the  very 
formidable  problem  of  how  an  association 
that  had  no  money  was  to  acquire  the  lands 
of  an  owner  who  would  sell  only  for  cash. 

That  there  was  a  full  disclosure  to  all  par- 
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ties  tbea  Interested  or  wbo  mlgbt  tbereafter 
buy  into  the  scheme  cannot  be  qnestioned  In 
view  of  the  fact  that  the  transaction  was  set 
forth  at  length  in  the  deed  itself  and  at  once 
spread  upon  the  public  records. 

The  defect  therefore  of  the  covenant  that 
was  stricken  out  of  the  deed  by  the  court 
below  was  not  that  It  provided  a  secret  or 
Illegal  profit  for  the  grantor,  but  that,  be- 
cause the  amount  of  such  profit  was  not 
liquidated,  the  covenant  was  one  that  it  was 
not  within  the  statutory  power  of  the  grantee 
to  make.  East  Ridgelawn  Cemetery  Co.  v. 
Frank,  77  N.  J.  Eq.  36,  75  AtL  100& 

In  so  far  therefore  as  the  decree  is  based 
upon  the  first-mentioned  considerations,  it 
rests  upon  an  unsound  foundation,  and  in  so 
far  as  it  Is  based  upon  the  last-mentioned 
consideration,  the  remedy  decree  is  inequi- 
table and  beyond  the  power  of  the  court 

The  Court  of  Chancery  properly  decided 
that  the  covenant  to  pay  perpetually  a  per- 
centage of  the  price  obtained  for  each  of  its 
lots  was  one  that  an  association  Incorporated 
under  the  general  cemetery  act  could  not 
lawfully  make,  and  as  to  the  soundness  of 
this  decision  and  the  grounds  on  which  It 
rests  we  have  nothing  to  add  to  the  discus- 
sion of  the  question  by  Vice  Chancellor  Ste- 
vens in  East  Ridgelawn  Cemetery  Company  t. 
Frank. 

In  the  present  case  the  decree  is  that  the 
deed  of  conveyance  in  which  the  ertra-stat- 
ntory  covenant  is  made  as  part  of  the  con- 
sideration be  reformed  by  striking  out  and 
eliminating  there&om  the  covenant  This  is 
to  say  that  a  grantee  who  has  obtained  a 
conveyance  of  land  by  agreeing  to  pay  there- 
for in  a  particular  manner  which  is  beyond 
his  legal  capacity  may  keep  the  land  without 
paying  f6r  it  at  all.  This,  of  course,  cannot 
be  so.  Normally  the  remedy  would  be  the 
rescission  of  the  contract  notwithstanding 
the  conveyance,  the  vendee  being  thereby  ab- 
solved from  Its  illicit  covenant,  and  the 
vendor  having  his  land  restored  to  htm.  If 
for  valid  reasons  this  cannot  be  done,  it  still 
furnishes  the  criterion  by  which  the  rights 
and  equities  of  the  parties  are  to  be  worked 
out.  In  the  present  case  this  normal  remedy 
cannot  be  applied  because  of  the  burial  uses 
to  which  the  land  has  been  put  with  the  ac- 
quiescence of  the  grantor.  None  the  less  the 
conveyance  as  such  must  theoretically  fall 
with  the  excision  of  its  consideration,  leav- 
ing the  title  of  the  grantee  to  rest  upon  the 
estoppel  of  the  grantor  to  deny  the  perpetual 
dedication  of  the  land  to  the  uses  for  which 
It  was  conveyed  as  fully  to  all  Intents  as  If 
the  deed  of  conveyance  were  valid  and  opera- 
tive. Close  V.  Glenwood  Cemetery  Ass'n,  107 
U.  S.  474,  2  Sup.  Ct  267,  27  L.  Ed.  408. 

Of  such  deed  an  essential  feature  was  the 
payment  of  a  part  of  the  consideration  In  a 
particular  way,  and  If  that  way  is  obnoxious 
to  the  statute  law,  some  other  way  must  be 


foand  by  which  the  contract  of  the  parties 
as  expressed  In  the  deed  shall  as  nearly  as 
possible  be  carried  out.  Any  objection  by  the 
complainant  to  this  course  is  met  by  the 
most  fundamental  of  all  the  maxims:  "He 
who  seeks  equity  must  do  equity." 

The  exscinded  covenant  provided  for  the 
profit  that  it  was  tigreed  the  grantor  should 
have,  but  what  that  profit  should  be  the 
parties  themselves  never  fixed  at  any  par- 
ticular sum;  hence  Inasmuch  as  such  sum 
cannot  be  ascertained  from  the  covenant  it- 
self, it  must  be  held  by  a  court  of  equity  to 
be  a  reasonable  sum  in  view  of  the  services 
of  the  grantor  and  their  value  to  the  grantee, 
less  any  credits  to  whldt  the  grantee  is  en- 
titled. Such  a  sum,  when  ascertained  by  a 
reference  or  otherwise,  should  be  treated  as 
unpaid  purchase  price  for  the  land  nntil  ex- 
tinguished by  payment  in  gross  or  by  a  per- 
centage from  the  price  of  lots  as  provided  In 
the  covenant  that  was  extra-statutory  solely 
because  the  amount  so  to  be  paid  was  un- 
liquidated. 

The  decree  of  the  Court  of  Chancery,  so 
far  as  It  is  challenged  by  the  petition  of  ap- 
peal, must  be  reversed,  to  the  end  that  it  may 
be  corrected  In  accordance  with  the  views 
herein  expressed. 

Nothing  has  been  said  as  to  the  theory  of 
the  amended  bill  of  complaint,  which  was 
that  of  an  administration  of  a  charitable  use. 
The  question  whether  or  not  lands  held  by 
cemetery  associations  Incorporated  under  our 
general  cemetery  act  are  devoted  to  a  chari- 
table use  in  the  legal  sense  of  that  tern  need 
not  be  decided  as  the  basis  of  Jurisdiction  la 
this  case. 

The  estoppel  of  the  grantor  to  deny  the 
dedication  of  his  land  to  the  con)orate  pur- 
pose, and  the  severance  of  the  legal  and 
equitable  titles  involved  In  the  doctrine  thus 
Invoked,  exhibit  a  trust  relation  that  amply 
Justifies  the  exercise  by  a  court  of  equity  of 
that  branch  of  its  primary  Jurisdiction  whea 
the  necessary  parties  are  before  It  and  the 
necessary  facts  are  pleaded. 

Cases  illustrating  this  doctrine  under  a 
variety  of  circumstances  are  referred  to  in 
the  Century  Digest,  "Estoppel,  277,"  and  In 
the  American  Digest  and  Its  supplements  un- 
der the  Key-Number,  "Estoppel,  94  (1)." 

The  decree  of  the  Court  of  Chancery  is  re- 
versed for  modlficaticm. 


BIBCH  V.  MANUFACTURERS'  LIABILITY 
INS.  CO.  OF  NEW  JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  14,  1916.) 

Inscbancb    <&=>130(6)— Policy— Exkcution— 
nondeliveey — liability  fob  loss. 

Plaintiff,  through  defendant  insurance  com- 
pany's agent,  subscribed  for  stock  in  defendant 
company,  which  the  agent  informed  him  entitled 
him  to  poUcies  of  public  liability  and  employ- 
ers' liability  insurance.     The  rate  of  insurance 
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waa  then  fixed  by  afreement  and  a  binder  for 
10  days  issued  to  plaintiff,  referring  to  the  "pol- 
icies" to  be  issued  and  to  the  two  forms  of  in- 
surance as  "forms  of  insurance  which  are 
bound."  In  the  letter  which  accompanied  the 
binder  defendant  inclosed  application  blanks 
for  each  form  of  Insurance  wbicb  plaintiff  was 
requested  to  fill  out,  and  the  statement  was 
made  in  the  letter,  "We  will  be  pleased  to  see 
that  the  policies  will  be  in  your  possession  for 
August  10th."  Plaintiff  filled  out  the  applica- 
tions and  returned  to  defendant  Defendant  is- 
sued and  plaintiff  received  the  employers'  liabil- 
ity policy,  but  the  public  liability  policy,  which 
was  executed  by  defendant  as  of  the  date  of 
August  10th  and  sent  to  the  agent  for  delivery, 
was  not  delivered,  but  was  returned  by  the 
agent  to  the  company  and  canceled,  for  the  rea- 
son that  while  the  policy  was  in  transit  an  in- 
jury to  certain  third  persons  occurred  which 
would  have  rendered  defendant  liable  under  such 
policy  for  the  loss  plaintiff  might,  and  subse- 
quently did,  sustain  through  judgments  against 
him  for  such  injuries.  Held,  that  the  contract 
for  insurance  was  completed  by  the  execution 
and  forwarding  of  the  policy  to  the  agent,  ren- 
dering defendant  liable  for  such  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  201 ;  Dee.  Dig.  ®=>130(8).] 

Appeal  from  Circuit  Court,  Morris  County. 

Action  by  William  F.  Birch,  trading,  etc., 
against  the  Manufacturers'  Liability  Insur- 
ance Company  of  New  Jersey.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Willard  W.  Cutler,  of  Morrlstown,  and  E. 
S.  Holman,  of  Bayonne,  for  appellant  King 
&  Vogt,  of  Morrlstown,  for  appellee. 

MINTURN,  J.  Plaintiff  subscribed  for  26 
shares  of  the  stock  of  defendant  company, 
and  also  signed  a  written  applicatl<m  for 
workman's  compensation  and  employers'  lia- 
bility insurancew 

On  August  10,  1912,  a  binder  good  for  10 
days  for  both  classes  of  insurance  was  is- 
sued. Thereafter  oa  August  16th  a  .work- 
man's compensation  and  employers'  liability 
policy  was  received  by  plaintiff,  insuring  him 
for  one  year  from  August  12,  1912.  Not  un- 
til after  September  1,  1912,  was  the  public 
liability  policy  Issued  to  him.  On  August  27, 
1912,  while  the  plaintiff  was  engaged  in  iron 
construction  work,  upon  a  building  at  Pas- 
saic, an  accident  occurred  wherein  two  men 
who  were  working  for  another  contractor 
were  injured.  The  plaintlfPa  liability  to 
these  men  for  their  Injuries  was  established 
by  judgments  obtained  against  him,  at  their 
Instance.  The  plaintiff  notified  defendant  of 
the  accident,  and  defendant  denied  responsi- 
bility, and  hence  this  suit. 

At  the  time  the  plaintiff  signed  his  applica- 
tion for  Insurance,  the  defendant  company 
was  dealing  In  two  kinds  of  insurance:  First, 
a  workman's  compensation  and  employers' 
liability  policy,  which  insured  an  employer 
against  loss,  by  reason  of  injuries  happening 
to  his  employes;  second,  a  public  liability 
policy,  whereby  the  employer  was  indemni- 
fied against  loss  by  reason  of  injuries  hap- 
pening to  persons  not  In  his  service. 

This  second  policy  was  intended  to  cover 


such  Injuries  as  happened  to  the  two  men 
at  Passala  The  testimony  concerning  the 
agreement  and  Its  Issuance  was  given  by 
the  plaintiff.  He  states  that  on  June  19, 
1912,  he  had  a  conversation  with  defend- 
ant's agent,  at  Newark,  when  be  subscribed 
for  26  shares  of  the  defendant's  capital  stodc 
and  surplus,  which  the  agent  Informed  htm 
entitled  him  to  procure  both  public  liability 
and  employers'  liability  policies  of  Insur- 
ance. The  rate  of  Insurance  was  then  and 
there  fixed  by  agreement,  and  the  plaintiff 
left  with  the  understanding  that  he  was  cov- 
ered against  losses  by  the  two  species  of  inr 
surance. 

The  binder  for  10  days,  which  the  plaintiff 
thereafter  received,  referred  to  "policies" 
to  be  issued ;  and  also  referred  to  the  two 
forms  of  Insurance  as  "forms  of  Insurance 
which  are  bound."  As  has  been  stated,  but 
one  of  these  policies  was  received  by  the 
plaintiff,  and  his  explanation  of  retaining  It 
without  further  inquiry  is  that  he  did  not 
read  it,  and  that  he  supposed  it  covered  pub- 
lic liability,  as  well  as  the  other  form  of  in- 
surance. In  the  letter  which  accompanied 
the  binder,  the  defendant  Inclosed  applica- 
tion blanks  for  "employes"  and  "public"  in- 
surance, and  the  plaintiff  was  requested  to 
fill  In  the  same,  and  the  promise  was  made  In 
the  letter  that  "we  will  be  pleased  to  see  that 
the  policies  will  be  In  your  possession  for 
August  10th." 

Replying  to  this  communication,  plaintiff 
returned  the  two  applications  filled  In,  with 
a  letter  to  that  effect  After  the  accident 
it  appears  the  defendant  sent  a  "public  lia- 
bility" policy,  dated  August  10,  1912,  to  its 
agent  at  Newark,  to  deliver  to  plaintiff,  bat 
subsequently  canceled  It  after  learning  of  the 
accident,  because  as  the  agent  testified : 

"The  accident  was  not  one  that  should  be  cov- 
ered under  the  policy  that  we  had  there,  and 
was  of  a  more  serious  nature  than  what  they 
understood  it  was." 

Upon  that  state  of  facts,  the  case  was  pre- 
sented to  the  jury  by  the  trial  court;  the 
single  Inquiry  being  whether  the  agreement 
with  the  agent  of  the  defendant  for  the  pub- 
lic Insurance  was  made  as  stated  by  the 
plaintiff.  The  verdict  was  In  favor  of  the 
plaintiff.  The  recital  of  the  substance  of  the 
testimony  manifestly  presents  a  basis  for  the 
verdict  It  Is  attacked,  however,  on  the  fun- 
damental ground  that  no  legal  basis  Is  pre- 
sented in  the  testimony  for  the  construction 
of  a  contract,  which  would  bind  the  defend- 
ant. This  contention  is  based  upon  the  as- 
sumption that  what  the  agreement  between 
the  parties  contemplated  was  a  policy  to  be 
issued,  rather  than  a  policy  which  for  all 
practical  and  legal  purposes  must  be  treated 
under  the  verdict  as  having  been  Issued. 

If  there  was  such  a  definite  subsisting  con- 
tract, evidenced  by  the  language  of  the  verb- 
al agreement,  between  the  defendant  and  the 
plaintiff,  and  corroborated  by  the  language 
of  the  binder,  as  well  as  by  the  Issuing  and 
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cancellation  of  the  written  policy,  executed 
In  pursuance  of  the  agreement,  we  have  a 
situation  In  no  wise  different  in  essentials 
from  that  presented  In  Hallock  v.  Commer- 
cial Ins.  Co.,  26  N.  J.  Law,  268,  affirmed  Jn 
this  court  in  27  N.  J.  Law,  645,  72  Am.  Dec 
379. 

The  legal  question  was  in  that  adjudica- 
tion before  the  Supreme  Court  upon  a  special 
verdict  taken  at  the  circuit,  and  It  was  there 
held,  In  the  language  of  Mr.  Justice  Potts : 

"That  the  acceptance  of  the  proposal  to  insure 
for  the  premium  offered  was  the  completion  of 
the  negotiationB,  and  after  the  policy  had  been 
execntM  and  forwarded  by  mail  to  the  a^nt 
for  delivery,  the  contract  could  not  be  rescmd- 
cd  without  the  consent  of  the  insured  party"— 
citine  Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9 
How.  400,  13  L.  Ed.  187,  and  MacHer  v.  Fnth, 
6  Wend.  (N.  Y.)  115,  21  Am.  Dec.  262. 

This  statement  of  the  law  was  supplement- 
ed by  the  opinion  of  Mr.  Justice  Elmer  that : 
"The  contract  was  complete  when  the  propo- 
sition made  on  the  one  side  was  finally  accepted 
on  the  other." 

The  same  question  was  before  this  court 
In  Smith  &  Wallace  Co.  v.  Prussian  Ins.  Co., 
68  N.  J.  Law,  676,  54  Aa  458,  and  the  same 
result  was  reached. 

Authorities  from  other  Jnrlsdlctlons  to  the 
same  effect  might  be  added,  but  their  cita- 
tion can  lend  no  additional  force  to  the 
weight  of  a  mie  of  law  which  has  stood  un- 
challenged in  this  Jurisdiction  for  over  half 
a  century. 

In  the  case  sub  jndlce,  the  Jury  found  that 
the  contract  between  the  parties  existed,  and 
the  case  is  one  therefore  for  the  application 
of  the  rule  stated. 

The  Judgment  below  win  therefore  be  af- 
flrmed. 


McMillan  v.  dallas.   (No.  29.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  &,  1916.) 

F&4.UD  «a»68(l)  —  MiSBEPBESENTATIONS  — 
WOBTHLESSNESS  OT  STOOE— SumoIKNCT  OF 
ESVIDBBCK. 

In  deceit  for  misrepresentations  in  the  sale 
of  corporate  stock,  evidence  held  sufficient  to 
justify  tike  finding  that  the  stock  was  worthless 
at  the  time  of  trial  and  within  the  period  during 
which  the  fraud  continued  operative  on  account 
oiC  plaintiff's  failure  to  discover  it. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  56;  Dec.  Dig.  <e=58(l).] 

Black,  J.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  Elizabeth  W.  McMillan  against 
Alexander  Dallas.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.  Reversed,  and  « 
venire  de  novo  awarded. 

Sidney  W.  Eldridge,  of  Elizabeth,  for  ap- 
pellant. King  &  Vogt,  of  Morristown,  for 
appellee. 

WHITE,  J.  This  is  an  appeal  from  a  Judg- 
ment of  nonsuit  entered  in  an  action  of  de- 


ceit, brought  by  the  plaintiff  because  of  cer- 
tain material  false  representations  made  to 
her  by  the  defendant  in  seUing  her  47  shares, 
at  950  per  share,  of  the  capital  stock  of  the 
Independent  Producers'  Union  Pipe  Line 
Company,  a  corporation,  which  representa* 
tions  were  intended  to  be  and  were  the  in- 
ducing cause  of  the  purchase. 

[1]  The  nonsuit  was  entered  upon  the 
gronnd  that  the  plaintiff  had  not,  in  the  opin- 
ion of  the  learned  trial  Judge,  shown  the 
value  of  the  stock,  <ind  consequenUy  had  not 
proved  damage.  An  examination  of  the  evi- 
dence convinces  us  that  this  was  error. 

The  defendant,  in  the  year  1904  and  the 
beginning  of  1905,  procured  grants  of  rights 
of  way  and  terminals  for  an  oil  pipe  line, 
135  miles  long,  to  extend  firom  the  oil  fields 
at  Coalinga  to  San  Francisco  Bay,  in  the 
state  of  California,  and  contracts  with  oil 
producers  for  7,000,000  or  8,000,000  barrels  of 
oU,  at  10  cents  above  the  market  price,  for 
all  of  which  rights  of  way,  terminal  privi- 
leges, and  contracts  he  expended,  as  he  says, 
in  cash  and  in  his  own  services,  between 
$50,000  and  160,000.  These  right  of  way 
grants,  terminal  privileges,  and  oil  contracts 
were  all  conditioned,  under  pain  of  lapsing, 
upon  the  construction  of  the  pipe  line  being 
commenced  by  the  middle,  and  completed  by 
the  end,  of  the  year  1905. 

The  defendant  caused  the  corporation 
above  mentioned  to  be  Incorporated  in  the 
District  of  Columbia,  with  a  total  authoriz- 
ed capital  stock  of  $1,000,000,  which  was 
soon  afterward  increased  to  $1,500,000,  all  of 
which  was  issued  to  the  defendant,  or  sub- 
stantially to  him,  in  consideration  of  the 
transfer'  of  the  conditional  rights  of  way 
grants  and  oil  contracts  above  mentioned. 
The  corporation  never  acquired  or  had  any 
other  assets.  This  took  place  In  the  early 
part  of  1905,  and  the  plaintiff  purchased  her 
stock,  partly  In  February  and  partly  in  An-' 
gnat  of  that  year.  The  construction  of  the 
pipe  line  was  never  commenced. 

The  defendant,  at  the  trial.  In  answer  to 
the  question,  "Is  the  company  still  the  own- 
er of  these  rights  of  way  and  contracts?" 
testified,  "I  think  they  have  lapsed,"  and  In 
answer  to  the  interrogatory,  "Q.  Has  Inde- 
pendent Producers'  Union  Pipe  Line  Com- 
pany been  dissolved?"  answned,  "A.  Died 
of  inanition ;  there  being  no  funds,  it  pass- 
ed away,"  and  again,  "Q.  Has  Independent 
Producers'  Union  Pipe  Line  Company  lost 
any  of  Its  «diarter  rights,  and,  if  so,  when 
were  they  lost?"  said,  "A.  I  presume  they 
are  lapsed." 

It  appeared  that  the  continuing  effect  of 
the  fraud  lasted  substantially  until  the  trial, 
as  the  falsity  of  some  of  the  representations 
was  only  then  discovered  by  the  plaintiff. 
It  seems  quite  ai>parent,  therefore,  that  the 
plaintiff  was  entitied  to  the  benefit  of  what- 
ever deductions  the  Jury  were  Justified  in 
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drawing  from  the  above  testimony  as  estab- 
llshiag  the  worthlessness  of  the  stock  In 
qnestlon.  We  think  they  would  have  been 
justified  In  finding  from  that  evidence  that 
the  stock  was  In  fact  worthless  at  the  time 
of  the  trial  and  within  the  period  during 
which  the  fraud  continued  operative. 
,  It  is  true  that  in  an  endeavor  to  avoid  a 
nonsuit  the  plalntlfT  was  permitted  to  re- 
open the  case  by  recalling  the  defendant,  who 
then  testified  to  a  rather  vague  transaction 
alleged  to  have  taken  place  In  1905,  where- 
by the  assets  of  the  Independent  Producers' 
Union  Pipe  Line  Company  were  said  to  have 
been  transferred  to  a  new  corporation  to  be 
formed,  but  which  In  fact  never  was  form- 
ed, in  consideration  of  which  alleged  trans- 
fer the  Independent  Producers'  Company  was 
to  get  $150,000  worth  at  par,  of  the  propos- 
ed new  company's  $1,600,000  of  stock,  and 
that  defendant  had  attempted  to  start  to 
sue  the  four  bidlvlduals  to  whom  he  had 
handed  said  assets,  for  not  forming  the  new 
corporation  and  delivering  the  $150,000  of 
Its  stock,  as  per  alleged  contract,  but  was 
unable  to  find  a  lawyer  who  would  take  the 
case.  He  says,  however,  that  this  nine-year 
stale  possibility  of  a  lawsuit  against  tbese 
four  individuals  is  an  asset  of  the  Independ- 
ent Producers'  Uni(»  Pipe  Line  Company, 
and  while  its  only  asset,  is  sufiQdent  In  law 
to  negative  the  idea  that  the  stock  of  that 
corporation  is  worthless.  We  disagree  with 
this  view.  The  very  best  that  can  be  said 
for  this  testimony  is  that  its  weight  as  tend- 
ing to  counteract  defendant's  other  testi- 
mony was  for  the  Jury  to  consider  and  de- 
termine. 

The  judgment  Is  reversed,  and  a  venire 
de  novo  awarded. 

BI/AOE,  J.,  dissents. 


GBIGER    T.     RECORDER'S    COURT    OT 

TOWN   OF   IRVINGTON,   ESSEX 

COUNTY,  et  aL 

(Supreme  Court  of  New  Jersey.    Feb.  24,  1914.) 

DisoanEBLT   Conduct    ®=»1  —  Conviction  — 
•Stjfficikncy  of  Evidence. 

Under  section  3  of  the  act  concerning  dis- 
orderly persons  (2  Comp.  St.  1910.  p.  1927), 
making  one  a  disorderly  person  w-bo  interferes 
or  obstructs  another  while  lawfully  on  a  street, 
a  conviction  aa  a  disorderly  ]i>crson  where  the 
complaint  and  the  evidence  in  support  of  it 
showed  that  defendant,  if  guilty  of  any  oCEense, 
was  guilty  of  assault  and  battery,  and  not  mere- 
ly of  interfering  or  obstructing,  was  not  war- 
ranted, and  would  be  set  aside. 

lEd.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  §§  1-7,  9-13;  Dec.  Dig. 
€=»1.] 

Hennan  Gelger  was  convicted  of  being  a 
disorderly  person,  and  he  prosecutes  certio- 
rari to  the  recorder  of  the  Recorder's  Court  of 
Town  of  Irvlngton,  in  the  County  of  Essex, 
and  others.    Conviction  set  aside. 


Argued    November    term,    1813,    befwe 

SWAYZE  and  BERGEN,  JJ. 

Henry  Oarless,  of  Newark,  for  prosecntor. 
W.  Eugene  Turton,  ct  Newark,  (or  defoid- 
anta. 

PER  CURIAM.  Ttiis  certiorari  was  direct- 
ed to  Henry  P.  Bedford,  as  recwrder  of  the 
recorder's  court  of  Irvlngton,  and  has  for  its 
purpose  the  review  of  a  Judgment  of  convic- 
tion entered  in  such  court  against  the  prose- 
cutor as  a  disorderly  person.  The  ground 
upon  which  the  i»-osecutor  rests  is  that  the 
complaint,  and  the  evidence  in  support  of  it, 
shows  the  prosecutor  to  have  been  guilty  of 
assault  and  battery,  and.  If  so,  then  the  re- 
corder's court  has  no  Jurisdiction. 

The  Judgment  is: 

"Guilty  of  interfering  with  complainant  whUe 
he  was  lawfully  upon  Colt  street,  in  the  town  of 
Irvlngton,  and  of  being  a  disorderly  person  un- 
der section  3  of  'An  act  conceming  disorderly 
persons.' "    2  Comp.  St  1910,  p.  1927. 

Section  3  of  the  act  makes  one  a  disorderly 
person  who  Interferes  with  or  obstructs  an- 
other while  lawfully  on  a  street;  but  the  evi- 
dence and  complaint  clearly  shows  that.  If 
defendant  was  guilty  of  any  offense.  It  was 
that  of  assault  and  battery,  and  not  merely 
an  interferer  or  obstructor.  To  permit  this 
conviction  to  stand  would  allow  a  recorder 
to  reduce  the  crime  of  assault  and  battery  to 
that  of  disorderly  conduct ;  for  every  assault 
and  battery  on  a  public  street  is  an  interfer- 
ence with  the  free  passage  of  the  one  assault- 
ed, and  could  be  extended  to  homicide  cases 
If  the  recorder  should  be  so  disposed. 

The  conviction  was  not  warranted  by  the 
testimony,  and  should  be  set  asldew 


WARREN  et  al.  v.  WARREN  et  aL    (No.  106.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  17,  1916.) 

1.  Tbusts  «s»131— Simpu  TansT— Ofesatioh 
OP  Statute  ov  Ubks. 

Where  land  was  conveyed  in  trust  for  the 
benefit  of  several  beneficiaries,  it  being  provided 
in  the  trust  deed  that  upon  the  joint  request 
of  the  beneficiaries  the  trustee  should  convey  in 
fee  simple  to  the  grantor,  his  heir  or  heirs,  the 
death  of  all  persons  authoriied  by  the  deed  to 
execute  the  joint  request  render^  the  trust  a 
simple  trust,  subject  to  the  operation  of  the 
statute  of  uses. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  a  175,  175% ;   Dec.  Dig.  <&=>131.] 

2.  Tbusts  «=>ia4— E^statks  Obbatbd— Bstatb 
OF  Tbustee. 

A  deed  to  a  person,  without  words  of  in- 
heritance, in  trust  that  the  grantee,  "his  heirs 
and  assigns,"  should  permit  named  persons  and 
their  survivors  to  enjoy  the  rents  and  profits, 
and  should  convey  the  property  in  fee  simple  to 
the  grantor,  his  heir  or  heirs,  upon  request  of 
all  beneficiaries,  did  not  create  a  fee  in  the  trus- 
tee. In  view  of  the  position  of  the  words  of  in- 
heritance and  the  intention  of  the  grantor  as 
expressed  in  the  entire  instrument,  while  the 
conveyance  by  the  trustee  upon  joint  request,  if 
required,  would  necessarily  arise  during  the  con- 
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tinuance  of  an  estate -par  aubre  vie,  not  requir* 
ing  the  existence  of  a  fee  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  177;   Dec.  Dig.  «=»184.) 

Appeal  from  Court  of  Chancery. 

Bill  by  John  H.  Warren  and  others  against 
Jamea  A.  Warren  and  others.  From  a  decree 
allowing  demurrer  to  the  Ull  of  complaint, 
complainants  appeal.    A£Srmed. 

See  Warren  v.  Warren,  75  N.  J.  Eq.  415, 
72  Atl.  9G0. 

The  bill  states  that  by  deed  dated  March 
16,  1844,  Richard  Warren  in  considMtition  of 
natural  love  and  affection  for  his  wife,  Suaan, 
and  his  children  Richard,  George,  William, 
lifeline,  John,  Robert,  and  Mary,  and  of 
the  sum  of  50  cents  did  grant,  bargain,  sell, 
and  convey  unto  Frederick  Knighton  certain 
described  lands  in  the  county  of  Mercer,  to- 
gether with  the  buildings,  hereditaments,  etc. 

"In  trust  nevertheless  that  he,  the  said  Fred- 
erick Knighton,  his  heirs  and  assigns  shall  and 
■will  permit  the  said  Susan  D.  Warren,  Richard 
H.  Warren,  George  W.  Warren,  Kmeline  War- 
ren, John  H.  Warren,  William  Warren,  Robert 
D.  Warren,  and  Mary  Warren  and  the  survivors 
of  them  to  possess  and  enjoy  the  same  and  re- 
ceive the  rents,  issues  and  profits  thereof,  and 
to  rent  tlie  same  to  any  tenant  or  tenants,  for 
their  own  separate  use,  and  the  use  of  the  sur- 
vivors of  them.  And  in  further  trust  that  upon 
the  joint  request  of  the  said  Richard  Warren, 
Susan  D.  Warren,  Richard  H.  WarreuLGeorge 
W.  Warren,  Kmeline  WarreuLJohu  H.  Warren, 
William  Warren,  Robert  D.^  Warren  and  Mary 
Warren  or  of  the  survivors  of  them  to  convey  the 
same  in  fee  simple  to  the  said  Richard  Warren, 
his  heir,  or  heirs  at  law  according  to  the  laws 
of  the  state  of  New  Jersey  for  the  time  being." 

The  bill  further  states  that  no  other  chil- 
dren were  bom  to  said  grantor;  that  the  said 
wife  and  children  possessed  and  enjoyed  the 
described  lands  after  the  making  of  the  deed, 
and  upon  the  death  of  any  of  them  the  sur- 
TiTors  continued  In  the  enjoyment  of  the 
property;  that  the  said  wife  and  children, 
as  well  as  the  trustee,  are  all  dead;  and  that 
no  new  trustee  has  been  appointed.  The  bill 
contains  further  statements  showing  who 
are  the  descendants  of  said  children  and  the 
beirs  at  law  of  said  original  grantor  (all 
of  whom  appear  to  be  parties,  either  com- 
plainant or  defendant),  and  pray  the  ap- 
pointment of  a  trustee  or  trustees  in  the 
place  of  said  Frederick  Knightrai,  deceased, 
and  that  such  trustee  or  trustees  be  directed 
to  convey  the  legal  title  to  the  lands  in  ques- 
tion to  the  heirs  at  law  of  said  Richard  War- 
ren (the  grantor) ,  or  that  such  title  be  vested 
in  said  &eirs  by  decree  of  the  court,  accord- 
ing to  th^r  several  interests,  and  for  fur- 
ther relief.  To  this  bill  there  was  a  demur- 
rer, on  the  ground  that  complainants  have  an 
adequate  remedy  at  law ;  that  the  bill  does 
not  show  any  trust  now  existent  or  capable  of 
being  enforced,  or  for  the  execution  of  which, 
a  trustee  should  be  appointed ;  and  that  no 
trust  was  created  by  said  deed,  and,  if  creat- 
ed, has  terminated,  and  the  interests  of  the 
parties  themselves  are  not  cognizable  or 
determinable  In  equity. 


I  The  cause  was  heard  by  Vice  Chancellor 
Learning,  who  filed  the  following  memoran- 
dam: 

"I  am  convinced  that  the  averments  of  the  tdll 
disclose  that  this  court  is  without  jurisdiction 
to  either  execute  the  trust  or  appoint  a  trustee 
for  that  purpose. 

[1]  "Should  it  be  assumed,  as  contended  by 
complainant,  that  the  words  of  inheritance  as 
used  in  the  deed  in  question  were  adequate  to 
convey  the  fee,  and  that  the  duty  of  the  trustee 
to  convey  upon  the  joint  request  speci6ed  in  the 
deed  rendered  the  trust,  which  but  for  the  ex- 
istence of  that  duty  would  have  been  a  simple 
trust,  a  special  trust,  and  thereby  removed  it 
from  the  operation  of  the  statute  of  uses,  it  yet 
seems  clear  that  upon  the  death  of  all  persons 
who  were  by  the  terms  of  the  deed  authorized 
to  execute  the  'joint  request'  the  trust  became  a 
simple  trust,  and  equally  subject  to  the  opera- 
tion of  the  statute  of  uses.  Iiewin  on  Trusts 
*68d.  In  whom  the  fee  then  vested  would  be  a 
que8ti<ni  to  be  determined  by  the  courts  of  law. 

[2]  "I  entertain  the  view,  however,  that  the 
words  of  inheritance  used  in  the  trust  deed  can- 
not be  properly  construed  as  creative  of  a  fee 
in  the  trustee.  The  words  of  inheritance  occur 
only  in  that  part  of  the  instrument  which  di- 
rects the  trustee  to  permit  the  life  beneficiaries 
to  possess  and  enjoy  until  ithe  decease  of  the  sur- 
vivor, and,  when  considered  in  connection  with 
the  entire  instrument,  suggest  no  intention  to 
create  an  estate  of  greater  .duration  either  in 
the  trustee  or  the  beneficiaries.  It  is  urged  that 
the  performance  of  the  duty  of  the  trustee  to 
convey  to  the  donor  upon  the  joint  request  refer- 
red to  in  the  deed  contemidates  a  conveyance  of 
the  fee ;  but  the  conveyance,  if  required,  would 
necessarily  arise  during  the  continuance  of  an 
estate  pur  autre  vie,  and. would  require  the  ex- 
istence of  no  greater  estate  to  support  it  I 
am  satisfied  that  at  the  decease  of  the  surviving 
life  beneficiary  the  trust  estate  terminated. 

"I  will  advise  a  decree  allowing  the  demur- 
rer." 

Wescott  &  Weaver,  of  Camden,  for  appel- 
lants. Gilbert  Collins  and  Charles  B.  Brad- 
ley, both  of  Jersey  City,  for  respondents. 

PER  CURIAM.  The  decree  of  the  Court 
of  Chancery  is  affirmed,  for  the  reasons  stat- 
ed in  the  memorandum  opinion  of  Tioe  Chan- 
cellor Learning. 


MESSINEO  V.  FAKE  et  aL    (No.  101.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

Taxation  «=>482(2)— Revibw  of  Assessuknt 
—Notice  of  Mektinq  —  Statute  —  Once 
Each     Week     fob     Foub     CoNSECtrnvE 

p.  l!  1898,  p.  443  (4  Gomp.  St.  1910,  p. 
5247,  f  404)  is  an  act  concerning  the  settlement 
and  collection  of  arrearages  of  unpaid  taxes,  as- 
sessments, etc.  Section  2  of  the  act  provides 
that  the  commissionerfl  shall  within  30  days  aft- 
er their  appointment  cause  to  be  published  in 
at  least  one  newspaper,  a  notice  that  they  will 
meet  at  a  time  and  place  designated,  not  more 
than  40  or  less  than  30  days  from  the  date  of 
the  first  publication  to  make  readjustments  un- 
der the  act,  and  that  such  notice  shall  be  con- 
tinued at  least  onoe  each  week  until  said  meet- 
ing. P.  L.  1915,  p.  607,  passed  April  15,  1915, 
is  a  supplement  to  the  act  of  1898,  and  provides 
that  all  proceedings  under  the  act  in  which  no- 
tice of  the  first  meeting  of  the  oommissioneis 
has  been  published  once  each  week  for  at  least 
4  consecutive  weelcs  preceding  the  time  desig- 
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nated  for  holding  the  meeting.  In  at  least  one 
newspaper  are  validated  and  confirmed.  On  the 
9th  of  May,  191iS,  three  commissioners  were  ap- 
pointed under  the  act  of  1898.  On  the  29th  of 
May  the  commissioners  gave  notice  by  publica- 
tion that  they  would  meet  on  Tuesday,  the  7tb 
of  July.  This  notice  was  published  as  follows: 
June  1,  June  8,  June  15,  and  June  22,  1915. 
Held,  that  this  notice  was  not  in  strict  compli- 
ance with  the  act  of  1896,  and  was  not  cured 
by  the  supplement,  as  it  was  not  the  intention 
of  the  Legislature  to  have  included  within  the 
scope  of  the  curative  act  cases  where  there  were 
four  insertions  in  a  newspaper  covering  the  pe- 
riod of  22  days  from  the  date  of  the  first  inser- 
tion, but  that  the  act  of  1915  required  the  pub- 
lication of  the  notice  by  insertion  in  a  newspa- 
per for  a  full  period  of  28  days,  onoe  each  week, 
from  the  time  of  its  first  insertion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  855;   Dec.  Dig.  «=482(2).] 

Ai^eal  from  Supreme  Court 

Action  by  Raymond  Messineo  against  Ouy 
I4.  Fake  and  others,  Commissioners  of  Adjust- 
ment, and  others.  From  a  Judgment  for  the 
prosecutor,  the  defendants  appeaL    AfQrmed. 

Ollbert  Collins,  of  Jersey  City,  and  James 
De  Turck,  of  Hackensac^,  for  appellants. 
Louis  A.  Cowley,  of  Passaic,  Joseph  H.  Lef- 
ferts,  of  Passaic  for  Borough  of  Oarfleld. 

KALISCH,  J,  In  1916,  the  Legislature 
passed  a  supplement  to  an  act  concerning  the 
settlement  and  collection  of  arrearages  of  un- 
paid taxes,  assessments,  etc.  P.  L.  1898,  p. 
442;   4  C.  S.  p.  5247.  {  404. 

Section  2  of  tbe  act  of  1898  provides,  among 
other  things,  that  the  commissioners,  appoint- 
ed under  the  act,  shall  within  30  days  after 
their  appointment  cause  a  notice,  signed  by 
themselves,  to  be  published  in  at  least  one 
newspaper  printed  or  circulating  in  the  town, 
township,  borough  or  other  municipality  for 
which  they  were  appointed,  making  known 
thereby  that  they  will  meet  at  a  time  and 
place  to  be  therein  designated,  not  more  than 
40  or  less  than  30  days  from  the  date  of  tbe 
first  publication  of  the  notice  to  hear  all  per- 
sons interested  in  the  reassessment  or  ad- 
justment under  the  act,  eta,  and  that  such 
notice  shall  be  continued  In  said  newspaper 
at  least  once  each  week  until  said  meeting. 

On  the  9th  day  of  May,  1914,  three  commis- 
sioners were  appointed  by  the  Bergen  county 
circuit  court  under  the  act  of  1S9S  for  the 
purpose  of  performing  the  duties  and  execut- 
ing the  powers  conferred  on  them  by  the  act 
as  amended  and  supplemented.  On  tbe  29th 
day'  of  May,  1914,  the  commissioners  so  ap- 
pointed gave  notice  by  publication  in  a  news- 
paper circulating  in  the  borough  of  Garfield 
that  they  would  meet  at  the  borough  hall  of 
Garfield  on  Tuesday,  the  7th  day  of  July, 
1914,  etc  This  notice  was  published  as  fol- 
lows: June  1,  June  8,  June  15,  and  June  22, 
1914. 

Counsel  for  appellant  concede  In  their  brief 
that  tbe  notice  given  was  not  in  strict  com- 
pliance with  the  act,  in  that  It  was  not  pub- 
lished once  each  wedt  for  four  wedcs  until 
the  meetlns  ou  July  7,  1014.    Their  further 


Insistence  Is  that  this  defect  In  the  faOure 
to  give  the  notice  for  the  requisite  time  was 
cured  by  a  supplement  to  the  act  of  1898, 
passed  April  15,  1915  (P.  L.  1915,  p.  607) 
which  provided: 

"That  all  proceedings  heretofore  instituted 
under  this  act,  in  which  the  notioe  of  the  first 
meeting  of  the  commiarioners  has  been  publish- 
ed onoe  each  week  for  at  least  four  consecutive 
weeks  preceding  the  time  designated  therein  for 
holding  the  same,  in  at  least  one  newspaper 

&rinted  or  circulating  in  the  town,  township, 
arough,  or  other  municipality  for  which  com- 
missioners have  been  heretofore  app<toted  are 
hereby  validated  and  confirmed." 

Tbe  argument  made  to  support  the  con- 
tention of  counsel  for  appellant  Is  that  since 
there  was  a  publication  of  the  notice,  once 
each  week  for  four  consecutive  weeks,  in  a 
newspaper  circulating  in  the  borough,  it  must 
be  assumed  that  It  was  the  plain  Intent  of 
the  Legislature  to  validate  proceedings  In 
which  the  notioe  of  the  first  meeting  of  tbe 
commissioners  was  published  four  times,  onoe 
a  week  preceding  the  meeting  and  that  ao 
long  as  fully  four  weeks  had  elapsed  before 
tbe  meeting,  tbe  present  case  came  within 
the  curative  act,  botwithstanding  tbe  fact 
that  the  notice,  though  published  Mice  a 
week  for  four  weeks,  covered  only  a  period  of 
22  days.  This  contention  is  unsubstantlaL 
We  cannot  assume  that  ibe  Legislature  had 
any  particular  case  In  view  when  it  passed 
the  act  of  1915,  but  only  such  cases  where 
there  had  t>een  a  publication  before  the  meet- 
ing, once  each  week  for  4  consecutive  weeks, 
in  the  sense  of  the  decisions  of  the  courts  of 
this  state. 

Our  courts  have  uniformly  held  that  a 
statute  requiring  the  advertisement  of  the 
sale  of  real  estate  to  be  Inserted  in  a  news- 
paper once  a  week  for  4  weeks,  next  preced- 
ing the  time  appointed  for  the  sale.  Is  not 
complied  with,  unless  there  Is  a  period  of 
4  whole  weeks  between  the  first  insertion  of 
the  advertisement  in  the  newspaper  and  the 
day  fixed  for  the  sale.  Parsons  v.  Lannlng, 
27  N.  J.  Eq.  70;  State  (Barkeley,  Pros.)  t. 
Elizabeth,  41  N.  J.  Law,  617;  Pardee  r. 
Perth  Amboy,  67  N.  J.  Law,  108,  29  AU.  587; 
Hodge  V.  U.  S.  Steel  Corporation,  64  N.  J. 
Eq.  102,  53  Atl.  601,  where  the  cases  are  col- 
lated and  discussed  by  Emery,  V,  C 

If  it  was  the  intention  of  the  Legislature 
to  have  included  within  the  scope  of  the 
curative  act  cases  where  there  were  four  in- 
sertions in  a  newspaper  covering  a  period 
of  22  days  from  the  date  of  the  first  inser- 
tion, it  has  not  been  expressed  In,  nor  can 
it  be  gathered  from  tbe  language  of  the  act 

We  do  not  find  it  necessary  to  decide 
whether  the  word  "preceding"  in  tbe  curative 
act  should  be  construed  to  mean  "next  pre- 
ceding" a  phase  of  the  case  dealt  with  by  the 
Supreme  Court,  nor  are  we  to  be  considered 
as  assenting  to  the  construction  given  to  the 
act  by  tbe  Supreme  Court  in  that  regard, 
since  we  have  not  considered  tbe  question  and 
have  disposed  of  tbe  case  upon  tbe  single 
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ground  that  Che  publication  of  the  notloe  had 
not  been  inserted  In  the  newspaper  for  a  full 
period  of  28  days,  once  each  week,  from  the 
time  of  its  first  Insertion,  and  that  there^ 
fore  the  present  case  did  not  come  within 
the  scope  of  the  act  of  1915. 

For  this  reason,  the  Judgment  of  the  Su- 
preme Court  setting  aside  the  proceedings 
will  be  afiSrmed,  with  costs. 


SBFIiBR  T.  VANDBBBBCK  ft  SONS,  Inc. 
(No.  116.) 

(Court  of  Bnrora  and  Appeals  of  New  Jersey. 
March  6.  1916.) 

(ByUaUu  by  th«  OoitrtJ 

1.  Tbiai,  *=»17S— Motion  fob  DiBBOTEn  Vkb- 

DIOT— EjVIDXRCB. 

In  passing  upon  a  motion  for  a  directed  ver- 
dict, the  court  cannot  weigh  the  evidence,  but 
is  bound  to  concede  to  be  true  all  evidence  which 
supports  the  view  of  the  party  against  whom 
the  motion  is  made,  and  must  give  Mm  the  bene- 
fit of  all  legitimate  Inferences  which  are  to  be 
drawn  therefrom  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  401^03;    Dec.  Dig.  «=>178.] 

2.  NEOLiaBNCK  ©=32(1)  —  iNvma  —  Safi 
Pbemises— Duty. 

An  owner  or  occupier  of  premiaes  who  by 
invitation,  express  or  implied,  uduces  a  person 
to  come  upon  the  premises  is  under  a  duty  to  ex- 
ercise ordinary  care  to  render  the  premises  rea- 
sonably safe  for  the  purposes  embraced  in  the 
invitation,  and  this  indudes  the  duty  to  use  ordi- 
nary care  to  liave  the  railing  of  a  balcony  on  the 
premises  in  a  reasonably  safe  condition  for  the 
purpose  for  which  it  was  used  and  intended  to 
be  used. 

[Ed.  Note.— ])V>r  other  cases,  see  Negligence, 
Cent  Dig.  J  42;   Dec.  Dig.  <&=>32(1).] 
8.  Nbquoenci!  «i=9l36(22, 27)— Ihjxjbt  to  Im- 

vrrEE — Question  fob  Juby. 

Plaintiff's  intestate  was  on  defendant's 
premises  on  bosineas  in  which  both  the  decedent 
and  defendant  had  an  interest,  and  he  was  there 
by  the  express  invitation  of  defendant's  serv- 
ants, who  referred  him  to  deferidant's  superin- 
tendent in  a  matter  relating  to  defendant's  bnsi- 
ness.  He  followed  the  superintendmt  to  the 
place  where  he  was  told  to  go.  He  was  thereby 
expos^  to  an  unusual  danger,  of  which  the  de- 
fendant knew,  or  ought  to  nave  known,  and  was 
killed  by  reason  of  the  railing  of  a  balcony  being 
•o  insecurely  placed  as  to  faU  when  he  put  his 
hand  upon  it,  and  yet  so  arranged  as  to  give  no 
warning  to  any  one  using  it  as  it  was  designed 
to  be  used.  Held,  that  a  motion  for  a  direction 
of  a  verdict  upon  the  grounds:  (1)  That  defend- 
ant bad  performed  its  duty  to  decedent ;  (2)  that 
decedent  exceeded  the  bounds  of  his  invitation; 
and  (3)  that  the  evidence  raised  merely  a  "con- 
jecture" as  to  how  the  accident  happened-^was 
properly  denied. 

[Ed.  Note.— For  other  oases,  see  Negligence, 
Cent.  Dig.  §f  324,  336,  837;  Dec.  Dig.  «=» 
136(22,  Zf).} 

4.  Appeal  and   Bbbob  ®=»1061(3)— Rjutosal 

OF  NoNStrrr— Cube  of  Ebbob. 

A  refasal  to  nonsuit  for  failure  of  proofs 
will  not  justify  a  reversal  if  the  defect  was  sup- 
plied by  evidence  thereafter  taken  in  the  prog- 
ress of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4210;  Dec.  Dig.  «=» 
1061(8).] 


Appeal  from  CBlienlt  Ooart,  Hudson 
County. 

Action  by  Magdalena  Sefler,  administra- 
trix, etc.,  of  Vlncenty  Sefler,  deceased, 
against  Vanderbeck  ft  Sons,  Incorporated. 
From  a  Judgment  for  platnttff,  defendant  ap- 
peals.   Affirmed. 

Marshall  Van  Winkle,  of  Jersey  City,  for 
appellant  Herbert  CSark  Gllson,  of  Jersey 
City,  for  appellee. 

TBENGHABD,  J.  The  plaintiff's  intestate 
fell  from  a  balcony  in  the  defendant  com- 
pany's buHding,  where  be  had  gone  to  buy 
lumber,  and  was  killed,  and  this  suit  was 
brought  to  recover  damages  for  his  death. 
The  Jury  found  for  the  plaintiff,  and  the 
defendant  appeals  from  the  consequent  Judg- 
ment 

We  are  of  the  opiniim  that  the  Judgment 
must  be  affirmed. 

It  will  be  convenient  first  to  deal  with  the 
propriety  of  the  refusal  of  the  defendant's 
motion  for  a  direction  of  a  verdict  We  think 
it  was  properly  denied.  The  argrument  in 
favor  of  the  motion  is  rested  upon  the 
grounds:  (1)  That  the  defendant  had  per- 
formed its  duty  to  the  decedent;  (2)  tliat  the 
decedent  exceeded  the  bounds  of  his  invita- 
tion ;  and  (3)  that  the  evidence  raised  merely 
a  "conjecture"  as  to  how  the  accident  hap- 
pened. We  are  constrained  to  think  that  the 
argumwt  is  ill  founded  as  to  matters  of  fact 
and  erroneous  as  to  matters  of  law. 

[1]  Of  course,  in  passing  upon  a  motion  for 
a  directed  verdict  the  court  cannot  weigh 
the  evidence,  but  is  bound  to  concede  to  be 
true  all  evidence  which  supports  the  view 
of  the  party  against  whom  the  motion  is 
made,  and  must  give  him  the  benefit  of  all 
legitimate  inferences  .which  are  to  be  drawn 
therefrom  in  his  favor.  So  considered,  it 
was  clearly  open  to  the  Jury  to  find  the  fol- 
lowing matters  of  fact:  The  defendant  com- 
pany was  a  dealer  In  lumber.  The  plaintiff's 
intestate  visited  its  premises  for  the  purpose 
of  buying  a  stick  of  lumber.  He  was  directed 
by  the  defendant's  aerranta  to  the  defend- 
ant's sui)erintendent  and  by  him  shown  some 
lumber  on  the  first  floor.  Not  finding  there 
what  was  wanted,  the  superintendent  said, 
"Come  upstairs  and  I  will  show  you  lumber," 
and  he  conducted  the  decedent  upstairs  to 
and  along  a  balcony  or  elevated  platform, 
about  three  feet  wide,  in  front  of  the  stalls 
whore  the  lumber  was  kept  There  was  a 
railing  about  three  feet  high,  <m  the  outside 
of  the  balcony,  supjported  by  uprights.  The 
ends  of  the  rail  were  designed  to  rest  iu 
sockets  or  grooves  on  the  top  of  the  up- 
rights. In  passing  along  decedent  placed  hl<i 
hand  upon  the  rail,  when  it  came  off  and  de- 
cedent f^  11  feet  to  the  ground  floor,  and 
was  killed.  Hils  structure,  consisting  of  the 
uprights  and  guard  rail,  had  been  in  use  for 
some  years,  and  the  rail  was  always  remov- 


.  ^3>>or  otlMr  CMOS  ■••  urn*  topla  and  KST-NOMBBB  In  all  Kar-Nwnbarad  Otsat*  aad  Indncsa 
WA M 


Digitized  by 


Google 


1010 


06  ATLANTIC  BBPORTBB 


(N.J. 


«d  when  lumber  was  passed  up  from  the 
ground  floor  to  the  stalls  back  of  the  balcony. 
On  such  occasions  it  sometimes  happened 
that  the  rail  was  not  immediately  replaced 
properly  In  the  sockets.  On  the  occasion  of 
the  happening  of  the  accident  In  question, 
the  rail  did  not  fall  because  of  any  break,  nor 
because  any  part  of  the  structure  broke.  It 
fell  because  it  was  not  lAaced  in  the  grooves 
or  sockets  of  the  posts. 

[2]  Now  of  course  an  owner  or  occupier  of 
premises  who  by  invitation,  expressed  or  Im- 
plied, induces  a  person  to  come  upon  the 
premises  Is  under  a  duty  to  exercise  ordi- 
nary care  to  render  the  premises  safe  for  the 
purposes  embraced  in  the  invitation  (Phillips 
V.  Ubrary  Co.,  55  N.  J.  Law,  307,  27  AU. 
478;  Nolan  r.  Bridgeton  &  Mlllvllle  Trac- 
tion Co.,  74  N.  J.  Law,  659,  65  Atl.  992),  and 
this  includes  the  duty  to  use  ordinary  care 
to  have  the  guard  rail  of  a  balcony  on  the 
premises  in  a  reasonably  safe  condition  for 
the  purpose*^  for  which  it  is  used  and  in- 
tended to  be  used. 

[8]  In  the  case  at  liar  the  decedent  was 
on  the  defendant's  premises  cm  business  In 
which  both  the  decedent  and  defendant  bad 
an  interest,  and  he  was  there  by  the  express 
invitation  of  the  defendant's  servants,  who 
referred  him  to  defendant's  superintendent 
in  a  matter  relating  to  the  defendant's  busi- 
ness. He  was  following  the  superintendent 
to  the  place  where  he  was  told  to  go.  He 
was  thereby  exposed  to  an  unusual  danger,  of 
which  the  'defendant  knew  or  ought  to  have 
known,  and  was  killed  by  reason  of  the 
guard  rail  being  so  insecurely  placed  as  to 
fall  wh»i  be  put  his  band  upon  it,  and  yet 
so  arranged  as  to  give  no  warning  to  any 
one  using  It  as  it  was  designed  to  be  used. 
The  guard  rail,  so  Insecurely  placed,  was,  un- 
der the  circumstances,  in  the  nature  of  a 
trap  or  concealed  source  of  mischief.  It  was 
clearly,  therefore,  open  to  the  Jury  to  find 
that  the  defendant  was  negligent  in  the  per^ 
formance  of  Its  duty  to  the  decedent,  and  the 
motion  for  a  direction  of  a  verdict  was  prop- 
erly denied.  Nolan  v,  Brldgeton  &  MiUville 
Traction  Co.,  74  N.  J.  Law,  559,  65  Atl.  992; 
Smith  V.  Jadkson,  70  N.  J.  Law,  183,  66  Atl. 
118;  Splcer  v.  Boice,  66  N.  J.  Law,  434,  49 
Atl.  441;  Phlllipe  v.  Library  Co.,  66  N.  J. 
Law,  307,  27  Atl.  478;  White  v.  France,  L.  R. 
2  O.  P.  D.  308;  Bolcb  v.  Smith,  10  W.  B. 
387;  7  H.  &  N.  786. 

[4]  It  Is  also  contended  that  the  Judgment 
should  be  reversed  because  of  the  refusal 
of  tlie  trial  Judge  to  grant  the  motion  for 
nonsuit  made  at  the  dose  of  the  plaintiff's 
ease.  Not  so.  If,  as  is  argued,  there  was 
then  no  evidence  that  the  person  who  invit- 
ed the  defendant  to  "come  upstairs"  was  the 
defendant's  superintendent,  that  defect  was 
supplied  by  evidence  thereafter  taken  In  the 
progress  of  the  cause  In  such  case  a  rever- 
sal would  not  be  Justlfled.  Benollel  v.  Ho- 
mac,  87  N.  J.  Law,  375,  94  AU.  605. 


Those  coacluslons.  In  ^ect;  dispose  of 
every  question  argued. 

The  Judgment  below  will  be  affirmed,  with 
costs. 


FROST  V.  FROST. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  13,  1916.) 

(ByUabut  hy  th«  Oowt.) 

1.  DlVOBOB     «=349(4)— GbOUNDS— ADUI.TERT— 

Condonation. 

A  husband  charging  his  wife  with  adul- 
tery, in  full  possession  of  ail  the  proofs  bearing 
upon  the  situation,  continuing  to  occupy  the 
same  bed  with  her,  engaging  from  time  to  time 
in  marital  intercourse,  will  be  precluded  from 
enforcing  his  remedy,  on  the  ground  that  he  had 
condoned  the  offense. 

[Bid.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  174 ;   Dec.  Dig.  «=s>49<4).] 

2.  DivoBCE  i8=9l29(l)  —  Suit  —  Evidbrob  — 
Sufficiency. 

To  establish  the  charge  of  adultery  in  the 
absence  of  positive  proof,  the  probabilities  must 
be  such  as  to  enable  a  reasonable  nnd  just  man 
in  the  exercise  of  his  discretion  to  draw  a  sat- 
isfying inference  of  the  defendant's  guilt. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.   §{  411,  413,  418TDe&  Dig.  «=» 

Appeal  from  CJourt  of  Chancery. 

Suit  by  George  Wilbur  Frost  against  Doro- 
thy Campbell  Frost  for  divorce.  From  a  de- 
cree for  petitioner,  defendant  appeals.  Be- 
versed. 

David  H.  6off,  of  Camden,  tor  appellant. 
Kates  &  Burling,  of  Camden,  for  appellee. 

TERHUNB,  3.  The  petition  In  this  case 
was  filed  by  the  husband,  charging  his  wife 
with  adultery  committed  with  one  Sidney  U. 
Jones,  at  No.  909  Spruce  street,  Camden,  N. 
J.,  on  August  14,  1914,  and  dlvera  other  days 
of  July  and  August,  1914,  and  also  with  an 
unknown  man  at  Clementon,  N.  J.,  on  Octo- 
ber 21,  1914. 

The  advisory  master  hrid  that  the  defend- 
ant committed  adultery  with  one  Sidney 
Jones  at  No.  909  Spruce  street,  in  the  dty  of 
Camdoo,  on  or  about  the  14th  day  of  August, 
1914,  and  that  she  also  committed  adultery 
with  one  Jesse  P.  Ware,  at  C!lementon,  In  the 
county  of  Camden  and  state  of  New  Jersey, 
oa  or  about  the  21st  day  of  October,  1914, 
and  that  the  petitioner  bad  not  condoned  ei- 
ther of  said  offenses. 

TJie  testimony  is  confined  to  the  charge  in 
the  petition  that  the  defendant  committed 
adultery  on  the  two  q;)eciflc  days  named. 
Two  questions  are  Involved :  First  Were  ei- 
ther or  both  of  the  offenses  committed?  Sec- 
ond. If  so,  were  either  or  both  condoned? 

We  will  deal  with  the  offenses  charged  in 
tbe  order  of  their  alleged  happening,  and  in 
taking  up  wliat  occurred  on  August  14th,  It 
seems  proper  to  consider  the  second  question 
first ;  1.  e.,  whether  the  offense,  If  committed, 
has  tteen  condoned,  for  If  there  has  been  -  a 
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condonation,  ttie  petitioner  is  precluded  from 
enforcing  his  remedy,  and  we  are  relieved 
from  passing  npon  the  guilt  or  lnnoc«ice  of 
the  defendant 

[1]  The  parties  to  this  suit  were  married 
In  1910.  No  children  were  bom  of  the  mar- 
riage. They  seem  to  hare  lived  together  con- 
tentedly until  August  14,  1914.  On  that  day 
petitioner,  a  paper  hanger  by  trade,  on  return- 
ing home  about  4  p.  m.,  found  Jones  with  his 
wife  in  the  sitting  room  upstairs.  The  de- 
fendant Introduced  Jones  to  her  husband  by 
a  false  name,  claiming  that  he  was  her 
cousin,  Charles  Opperman.  The  husband  was 
suspicious,  and  after  the  departure  of  the 
visitor,  he  accused  his  wife  of  deceiving  him, 
and  at  the  same  time  threatened  to  pack  up 
his  effects  and  leave.  She  thereupon  admit- 
ted that  the  visitor  was  not  her  cousin  Op- 
perman, but  a  man  by  the  name  of  Jones, 
that  be  bad  been  in  the  bouse  for  ovm  two 
hours;  that  there  had  been  no  undue  in- 
timacy between  them,  and  while  not  ac- 
knowledging guilt,  promised  she  would  be 
true  and  faithful  In  the  future.  After  the 
above  Incident,  with  the  exception  of  the 
finding  by  the  petitioner  on  the  first  Monday 
In  September,  1914,  of  several  postal  cards 
signed  by  Jones,  and  one  or  two  casual  meet- 
ings on  the  public  streets,  Jones,  so  tax  as 
tbe  testimony  discloses,  dropped  out  of  the 
lives  of  tbe  parties.  On  the  night  of  August 
14th — ^that  Is  to  say,  on  the  very  night  of  the 
day  that  the  advisory  master  found  that  the 
defendant  had  committed  adultery  with 
.rones — the  petitioner  appears  to  have  decid- 
ed to  forgive  or  overlook  his  wife's  guilt  or 
indiscretion,  whichever  It  may  have  been, 
for,  according  to  his  own  admission,  he  oc- 
cupied the  same  room  and  bed  with  her.  In 
fact,  he  further  admits  that  without  inter- 
ruption he  continued  to  occupy  the  same 
house,  room,  and  bed  with  her  up  to  Novem- 
ber 12,  1914,  and  that  during  all  this  period, 
while  in  full  possession  of  all  the  knowledge 
bearing  upon  the  situation,  Incdnding  the 
visible  evidence  of  his  own  eyes,  a  knowl- 
edge which  placed  upon  him  full  responsibil- 
ity for  his  subsequent  acts,  he  admits  that 
without  Interruption  he  slept  with  his  wife 
and  had  from  time  to  time  sexual  Intercourse 
with  her  up  to  November  6,  1914. 

The  law  applicable  to  the  facts  proved  In 
this  case  is  thus  stated  by  Bishop  (2  Mar- 
riage and  Divorce  [6th  Ed.]  J  38) : 

"Where  the  husband  comes  into  posseBsion  of 
the  fact  and  proof  that  his  wife  committed  adul- 
tery, then  if  he  has  marital  intercourse  with 
her,  the  law  presumes  that  be  condoned  the  of- 
fense, and  refuses  him  divorce." 

The  above  is  the  well-settled  law  of  this 
state;  therefore.  In  dealing  with  tbe  first 
offense  chained  in  the  petition,  we  find  that 
the  husband,  having  admitted  that  he  did 
have  marital  Intercourse  with  the  defendant 
after  he  came  into  possession  of  all  the  facts 
and  proofs  relating  thereto,  thereby  condoned 
the  offense,  and  is .  consequently  precluded 


from  enforcing  his  remedy.  Marsh  y.  Marsh, 
13  N.  J.  Eq.  281 ;  Ttogen  v.  Rogers,  67  N.  J. 
Eq.  5S4,  58  AtL  822. 

[2]  This  brings  us  to  the  second  allegation 
in  the  petition,  that  the  defendant  committed 
adultery  with  an  unknown  man  who  subse- 
quently turned  out  to  be  Jesse  P.  Ware,  at 
Clementon,  Camden  county,  N.  J.,  on  or  about 
the  21st  day  of  October,  1914. 

The  testimony  discloses  that  on  the  lOtb  of 
October,  1914,  petitioner  employed  a  detective 
agency  to  watch  his  wife.  On  the  21st  day 
of  October  one  of  these  detectives,  William 
Miller  by  name,  saw  tbe  defendant  leave  her 
home  about  10  o'clock  in  the  morning  and 
take  a  car  destined  for  Clementon.  As  soon 
as  she  boarded  the  car  she  met  Ware  with 
whom  she  undoubtedly  had  an  appointment. 
Tbe  couple  occupied  tbe  same  seat  until  the 
car  reached  Clementon.  We  gather  from  the 
testimony  that  at  this  terminus  there  is  a 
park  containing  a  grove,  lake,  picnic  grounds, 
and  beyond,  some  woods.  Following  the  un- 
corroborated testimony  of  the  detective,  it  ap- 
pears that  on  aUghtlng  from  the  car  the 
couple  walked  through  the  park  lu  the  direc- 
tion of  the  woods,  that  upon  their  looking 
back  at  him,  the  detective  discontinued  his 
observations,  returned  to  a  restaurant  for  tbe 
purpose  of  telephoning  for  other  members  of 
the  detective  staff,  and,  having  telephoned,  he 
again  took  up  a  position  of  watchful  waiting 
in  the  front  of  the  restaurant;  that  soon 
after  12  o'clock  he  noticed  the  couple  coming 
from  the  park,  standing  for  awhile  talking 
on  a  small  bridge,  and  then  shortly  after  12 
board  a  car  for  Clementon.  On  reaching. 
Broad  street,  at  Spruce  street,  Camden,  the 
defendant  left  tbe  car,  while  Ware  contin- 
ued on. 

The  defendant,  in  giving  her  account  of 
this  occurrence,  states  that  for  some  time 
prior  thereto  she  knew  her  husband  was  hav- 
ing her  watched  by  detectives ;  that  she  was 
angry  and  accused  him  of  it;  that  he  dis- 
claimed any  knowledge  of  the  fact  that  she 
was  being  watched,  and  said  If  any  one  was 
watching  the  house  or  her,  to  call  up  the 
dty  hall  and  have  them  arrested ;  that  tbe 
Bible  was  brought  down  from  ui>stalrs  and 
her  hdsband  took  an  oath  on  It  that  he 
positively  had  no  one  watching  her;  that, 
after  this  oath  which  the  husband  does  not 
deny  taking,  tbe  detectives  continued  to  fol- 
low her;  that  upon  the  suggestion  of  her 
sister  she  detemdned  to  give  her  husband 
some  real  cause  for  complaint;  that  some 
time  previous  she  bad  been  introduced  at 
the  Camden  ferry  by  a  Mrs.  Wise  to  a  man 
named  Ware;  that  subsequent  to  the  intro- 
duction she  had  <m  one  occasion  again  met 
him  casually  at  the  ferry  and  talked  with 
him  a  few  minutes ;  that  on  the  morning  of 
this  affair  Ware  called  her  over  the  telephone 
and  asked  her  how  she  would  like  to  take  a 
little  trolley  ride  out  to  Clementon ;  that  con- 
sidering this  was  a  good  time  to  find  out 
whether  men  were  actually  watching  her. 
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she  met  Ware  on  the  trolloy,  rode  with  Mm 
as  far  as  Oementon,  went  with  bim  throagh 
the  picnic  grounds  over  to  the  lake,  where 
there  was  a  table;  that  they  sat  at  tbla 
table  talking,  watching  two  men  Ashing  tintll 
it  was  about  time  to  return;  that  all  the 
time  they  were  where  they  could  be  seen  by 
the  men  on  the  lake;  that  there  was  no 
underbrush,  and  nothing  to  prevent  all  thdr 
actions  from  being  observed ;  that  they  never 
entered  the  woods,  nor  were  they  guilty  of 
any  wrongdoing;  that  they  remained  at 
Glementon  about  au  hou^,  taking  the  12 
o'clo<*  trolley  back  to  Camden;  that  they 
separated  at  ^ruce  street,  and  from  that 
time  she  (defendant)  has  never  seen  or  com- 
municated with  Ware. 

A  careful  examination  of  the  case  does  not 
disclose  any  material  difference  between  the 
testimony  of  the  detective  and  that  of  the 
defendant  and  Ware.  The  proof  shows  that 
this  couple  remained  in  this  public  park  or 
grove,  other  men  being  present,  In  the  middle 
of  the  day,  for  a  period  of  about  one  hour, 
and  there  the  proof,  so  far  as  it  affects  the 
guilt  or  innocence  of  the  defendant,  endsi 
niere  is  no  question  that  the  defendant's 
ideas  of  her  marital  obligations  were  of  a  low 
order;  that  some  of  her  acts  were  wrapped 
in  suspicion ;  that  for  the  sake  of  what  she 
seems  to  have  regarded  as  a  simple  diversion 
she  was  willing  to  Jeopardize  her  reputation 
for  virtue;  but  these  patent  diaracteristics 
do  not  preclude  her  from  having  the  probabil- 
ities of  her  guilt  or  Innocence  weighed  In  a 
Judicial  scales  unswayed  by  heat  or  prejudice 
in  the  determination  of  her  legal  rights. 

In  this  connection,  the  question  sought  to 
be  determined  is  this:  Conceding  her  conduct 
most  censurable,  in  the  absence  of  all  evi- 
dence of  a  positive  character,  can  we  fwrni 
the  meager  proofs  before  us  draw  a  reason- 
able and  satisfying  inference  of  this  wife's 
guUt,  based  upon  a  theory,  that  knowing  she 
was  being  constantly  watched  by  detectives 
in  h^r  husband's  employ  she  proceeded  by 
trolley  to  a  park  frequented  by  and  open  to 
the  public,  and  that  there,  in  the  middle  of 
the  day,  knowing  she  was  liable  to  either 
casual  or  prearranged  observation,  in  the 
open,  cohabited  with  a  man  for  whom  she 
had  no  affection,  with  whom  there  had  been 
no  previous  familiarity,  no  correspondence, 
no  compromising  situations,  no  secret  meet- 
ings, in  fact,  with  a  man  she,  had  never  been 
out  with  before  or  since? 

"To  establish  the  existence  of  adultery,  the 
drcumstances  mast  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man 
to  that  conclusion.  It  must  not  be  a  rash  and 
intemperate  judgment,  moTing  upon  appearanc- 
es that  are  equally  capable  of  two  interpreta- 
tions. •  •  •  The  tacts  proven  must  be  such 
as  cannot  be  reconciled  with  probability  and  the 
innocence  of  the  parties."  Berckmans  v.  Berck- 
mans,  16  N.  J.  Eq.  140. 

We  accordingly  And  that  while  it  is  ap- 
parent that  the  defendant  in  this  case  laid 


herself  open  to  the  grareat  suspicions,  the 
proofs  do  not  warrant  the  conclusion  that 
she  actually  surrendered  hae  virtue,  and 
this  finding  leads  to  a  reversal  of  tbe  decree 
below. 


JOHN  NIX  &  (X).  V.  ANDREWS.     (No.  86.) 

(C!onrt  of  Slrrors  and  Appeals  of  New  Jersey. 
March  6.  191&) 

1.  Bankbuttot  «=>341  —  "Pabticifation  m 

DlSTBIBUTlOH." 

For  one  to  Inatitnte  bankruptcy  proceed- 
ings, and  to  be  allowed  counsel  fees  for  litigation 
under  leave  of  the  bankruptcy  court,  is  not  a 
"participation  in  distribution"  of  the  bankr 
rupt's  estate,  within  the  legal  meaning  of  the 
term. 

[Ed.  Note. — For  other  cases,  see  Bankruptcji 
Cent.  Dig.  |g  616,  628;   Dec.  Dig.  «=»341.] 

2.  Bankbtjptot    4=9341— Obdkbs—Ooixateb- 
AL  Attack. 

As  against  collateral  attack,  an  order  in 
bankruptcy  court,  expunging  one's  claim  from 
the  list  of  claims  and  excluding  it  from  partici- 
pation in  the  distribution,  is  conclusive  of  his 
nonparticipation. 

[£:d.  Note.— For  other  cases,  see  Bankruptcft 
Cent.  Dig.  gi  616,  628;   Dec.  Dig.  «==>341.I 

Appeal  from  Supreme  Court. 

C!ase  agreed  between  John  Nix  &  Co.  and 
Hannah  L.  Andrews,  executrix  of  Benejah  D. 
Andrews,  deceased.  Judgment  for  plalntlfCB, 
and  defendant  appeals.    Affirmed. 

In  the  Supreme  Court  the  following  per 
curiam  was  filed: 

This  is  a  case  agreed  upon  between  the  par- 
ties and  submitted  to  the  court  under  rule  150. 
In  the  state  of  the  case  it  is  stipulated  that  if. 
upon  the  facta  agreed  to,  the  court  shall  be  of 
opinion  that  the  defendant,  as  executrix  of  Be- 
nejah D.  Andrews,  deceased,  is  not  entitled  to 
hold  the  proceeds  of  certain  named  policies,  less 
the  surrender  value  thereof,  exempt  and  free 
from  the  claim  of  the  tdsintiff,  then  judgment 
final  for  the  sum  of  $10,250,  with  interest  as 
claimed  in  the  declaration  and  costs  of  suit, 
shall  be  entered  for  the  plaintiff. 

[I]  The  case  turns  upon  wheAer  or  not  the 
plaintiff  has  participated  in  the  distribution  of 
the  estate  of  Benejah  D.  Andrews,  deceased,  un- 
der certain  bankruptcy  proceedings.  The  insti- 
tution of  the  bankruptcy  proceedings  and  the 
allowance  of  counsel  fees  for  litigation  under 
leave  of  the  bankruptcy  court  is  not  a  partici- 
patlou  in  the  distribution  of  the  bankrupt's  es- 
tate within  the  legal  meaning  of  that  term. 

[2]  The  question  whether  or  not  the  plaintiff 
is  in  a  legal  sense  a  partidpent  in  the  distribu- 
tion of  the  estate  of  the  bankrupt  is  in  our  opin- 
ion foreclosed  by  the  order  of  the  bankruptcy 
court  made  on  February  13,  1013,  by  which  tbe 
claim  of  the  plaintiff  is  expunged  from  the  list 
of  daims  and  exdnded  from  partidpating  in  the 
distribution  of  the  estate  of  the  bankrupt  under 
such  bankruptcy  proceedings. '  This  order,  while 
it  stands,  is  conclusive  of  the  matters  covered 
by  it.  Toung  v.  Young,  45  N.  J.  Law.  197. 
If  it  was  improvidently  entered,  it  must  be  di- 
rectly attacked  in  the  court  that  was  imposed 
upon.  It  cannot  upon  this,  or  upon  any  similar 
ground,  be  collaterally  assailed.  In  Sherman  v. 
Cameron,  78  N.  J.  Eq.  532,  80  AU.  545.  is  col- 
lected a  large  number  of  cases  ilinstrating  and 
enforcing  this  rule. 

In   accordance   with   the  case   agreed   upon. 
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judgment  is  ordered  for  the  plaintiff  for  $10,- 
260,  with  interest  and  costs. 

French  &  Ricbards,  of  Camden,  for  appel- 
lant. Bleakly  &  Stocfcwell.  pf  Oamden,  for 
apjpellee. 

PER  CURIAM.  The  Judgment  of  the  court 
below  will  he  affirmed,  for  the  reasons  stat- 
ed in  its  per  cariam. 


HENDRICKSON  v.  ANDREWS.     (No.  84.) 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

Appeal  from  Supreme  Coort. 

Case  agreed  between  Joseph  D.  Hendrickson 
and  Hannah  L.  Andrews,  executrix  of  Benejah 
X>.  Andrews,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.   Affirmed. 

BVench  &  Richards,  of  Camden,  for  appellant. 
Bleakly  &  Stockwell,  of  Camden,  for  appellee. 

PER  CURIAM.  The  lodgment  under  review 
irill  be  affirmed,  for  the  reasons  expressed  in  the 
per  curiam  opinion  of  this  court  in  John  Nix  & 
Company  ▼.  Hannah  h.  Andrews,  96  AtL  1012, 
fTo.  86  of  the  November  term,  1016. 


PUBMO  SERVICE  BMiCTRIC  00.   T. 

BOARD  OF  PUBUC  UTILITI 

COM'BS  et  aL    (No.  25.) 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 

March  6.  1916,) 

(Syllabus  hy  the  Court.) 

1.  COBPOBATIONS  €=>391  —  STATtrxOBT  REGU- 
LATION —  PbOSPECTIVE  OB  Rktboactive  Of- 
BRATION— "SHALI.  MaKE." 

The  provisions  of  the  act  concerning  pnb- 
Uc  utilities,  P.  I*  1911,  p.  380,  S  18(aJ,  that 
no  public  utility  "shall  make"  any  unjust  or 
unreasonable,  unjustly  discriminatory  or  unduly 

g referential  rate,  or  (d)  give,  directly  or  indirect- 
',  any  undue  er  unreasonable  preference  or 
advantage  to  any  person,  corporation  or  local- 
ity, are  prospective,  and  not  retroactive. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1573,  1578;  Dec.  Dig.  <8=s>391. 

For  other  definitions,  see  Words  and  IHiraaes; 
First  and  Second  Series,  Shall,] 

2.  Statittes  ^s>2e3  — OONSniTIOISOH  — FBO- 
sFEcnvE  oB  RxTBOAonvE  Operation. 

Statntes  are  to  be  given  prospective  and  not 
retroactive  effect,  unless  thdr  language  makes 
them  retroactive  and  admits  of  no  other  con- 
•tmction. 

[Ed.    Note.— For   other    cases,   see    Statutes, 
Cent.  Dig.  (i  344,  349;  Dec  Dig,  <8=»26?.] 

8.  EutCTBICITT  «=»11— Eleotmo  CoicPAirisa 
— Statutobt  Fbotisions. 

The  agreement  made  in  1898  between  the 
dty  of  Plainfield  and  the  Plainfield  Gas  &  Elec- 
tric light  Company,  whereby  the  latter,  in  con- 
sideration of  the  passage  of  a  certain  ordinance 
by  the  former,  designating  certain  streets  and 
highways  in  that  municipality  through  and  up- 
on which  posts  or  poles  of  the  lighting  company 
might  be  placed  and  maintained,  etc.,  contract- 
ed that  it,  its  successors  and  assigns,  would  at 
an  times  light  by  electricity  free  of  charge  the 
common  council  chamber  and  certain  buildings 
and  oflioes  occupied  for  citr  purposes,  is  en- 
forceable against  the  Public  Service  Electric 
Company,    which    subsequently   took   over  the 


rights  and  privileges  and  assumed  the  dnties  and 
obligations  of  the  Plainaeld  Gas  ft  Electric 
Light  Company,  notwithstanding  the  provisions 
of  P.  L.  1911,  p.  880,  (  18  (a)  and  (d). 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  <S=>11.] 

4.  CONSTITOTIOKAI.  LAW  ♦=968  —  DlBTIIBU- 
TION  OP  GOVKBNMKNTAI.  POWBBB  —  EN- 
CBOACBUBNT  ON  JDOICIABT. 

The  language  of  P.  L.  1911,  p.  878,  |  17(a), 
which  provides  that  the  board  of  public  utility 
commissicmors  shall  have  power  to  require  every 
public  utility  to  comply  with  the  laws  of  this 
state  and  any  municipal  ordinance  relating 
thereto,  and  to  conform  to  the  duties  imposed 
upon  it  tiiereby  or  by  the  provisions  of  its  char- 
ter, does  not  confer  upon  the  board  a  power  to 
decree  the  speci6c  performance  of  a  contract, 
which  is  an  equitable  power  exclusively  inher- 
ing in  the  court  of  chancery,  and  which  is  part 
of  the  jurisdiction  confirmed  and  guaranteed  to 
that  court  by  the  Constitution  ot  1844;  but, 
even  if  the  act  in  express  terms  bad  bestowed 
the  power  upon  the  board,  it  would  have  been 
an  unlawful  invasi<»i  of  the  court's  exclusive 
prerogative,  and  therefore  unconstitutionaL 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ${  62-65;  Dec.  Dig.  <8=>5e.l 

5.  CoNSTTTUnONAI,  Law  ^=>5S  —  DrSTBIBTT- 
TION     OP     GOVEBNMEWTAI,     PoWERS     —     EN- 

CBOAOBICOTT  ON  JUDIOIABT. 

The  Legislature  cannot  impair   the  juris- 
diction of  a  constitutional  court  by  preventing 
Its  <»Tercise  or  creating  a  co-ordinate  authority. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  62-65;   Dec.  Dig.  <8=»56.] 

6.  Appeai,  and  Ebbob  <8=»1078(1)— BEvntw. 

A  question  not  presented  and  argued  in  an 
appellate  court  will  not  be  considered  by  such 
tribunal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4256;  Deo.  Dig.  <8=9l078 
(1).] 

Appeal  from  Supreme  Court 

Certiorari  by  the  Public  Service  Electric 
Company  against  the  Board  of  Public  Utility 
Commissioners  and  the  City  of  Plainfield. 
From  a  judgment  setting  aside  the  order  of 
such  board  (87  N.  J.  Law,  128,  93  Atl.  707),  It 
and  the  (Sits  of  Plainfield  appeal.    Afflrmed. 

Frank  Bergen,  of  Newark,  for  Public 
Service  Electric  Co.  Charles  A.  Reed,  of 
Plainfield,  for  City  of  Plainfield.  Grover  C. 
Rlcbman,  of  (3amden,  and  Frank  H.  Sommer, 
of  Newark,  for  Public  Utility  Commissioners. 
John  Milton,  of  Jersey  City,  Albert  O.  Miller, 
Jr.,  of  Passaic,  and  Spauldtng  Frazer,  of 
Newark,  for  New  Jersey  State  League  of  Mu- 
nicipalities. 

WALKER,  Ch.  On  July  12,  1898,  the  dty 
of  Plainfield  by  ordinasoe  designated  certain 
streets  and  highways  in  that  municipality 
through  and  upon  which  posts  or  poles  of 
the  Plainfield  Gas  ft  Electric  Light  Company 
might  be  placed  and  maintained,  providing 
for  the  manner  of  placing  the  same,  and  for 
the  construction,  maintenance,  and  use  by 
the  company  of  underground  conduits,  cables, 
etc.,  for  the  distribution  of  electricity  for 
light,  h6at  and  power. 

On  November  26,  1898,  the  Plainfield  Gab 
&  Electric  Light  Company  and  the  city  of 
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Plalnfleld,  by  their  reepecUre  corporate 
names  and  under  their  corporate  seals,  made 
and  entered  into  a  written  agreement  which 
recited  that  It  was  understood  and  agreed  be- 
fore the  passage  of  the  ordinance  mentioned, 
and  in  consideration  thereof,  that  the  light 
company  should  enter  Into  the  contract  for 
the  benefit  of  the  dty  and  of  persons  resid- 
ing therein.  It  contained  an  agreement  that 
the  company.  Its  successors  or  assigns,  would 
at  aU  times  thereafter,  while  it.  Its  succes- 
sors or  assigns,  should  continue  to  use  any  of 
the  streets  of  the  city,  light  by  electricity, 
free  of  charge,  the  common  council  chamber, 
the  office  of  the  mayor,  c<^ector,  street  com- 
missioner, and  city  cleric,  city  Jail,  station 
house,  almshouse,  fire  houses,  and  all  offices, 
rooms,  or  buildings  owned  or  occupied  by  the 
city  officers,  or  that  might  thereafter  be  own- 
ed or  occupied  for  dty  purposes. 

Subsequently  the  Public  Service  Electric 
CJompany  acquired  and  took  over  the  rights, 
privileges,  and  duties  of  the  Plainfield  Gas 
&  Electric  Ught  Company,  and  the  ordinance 
and  agreement  mentioned  thereupon  became 
binding  upon  the  Public  Service  Electric 
Company. 

Since  the  date  of  the  ordinance  and  agree- 
ment the  Plalnfleld  Oas  &  Electric  Light 
Company,  and  its  successor,  the  Public  Serv- 
ice Electric  Company,  have  continued  to  use 
the  streets  of  Plainfield  in  the  ordinance  and 
agreement  mentioned,  and  continued  to  light 
by  electricity,  free  of  charge,  the  offices  and 
buildings  ovTned  or  occupied  by  the  dty  for 
city  purposes,  until  February  1,  1914,  when 
the  Public  Service  Electric  Company  discon- 
tinued and  further  refused  to  do  such  light- 
ing In  accordance  with  a  notice  served  on 
the  dty  on  or  about  December  8,  1913. 

The  ground  upon  which  the  Public  Service 
Electric  Company  rests  Its  refusal  to  be  fur- 
ther bound  by  the  terms  of  the  agreement, 
in  so  far  as  It  provides  for  the  lighting  of 
the  municipal  buildings  of  the  city  without 
charge.  Is  that  P.  It.  1911,  p.  374,  the  stat- 
ute creating  the  board  of  public  utility  com- 
missioners, enacts  that  no  public  utility  as 
therein  defined  shall  make  any  unjust  or  un- 
reasonable, unjustly  discriminatory,  or  undu- 
ly preferential  rate  for  any  product  or  serv- 
ice supplied  or  rendered  by  it  within  this 
state,  or  make  or  give,  directly  or  Indirect- 
ly, any  undue  or  unreasonable  preference  or 
advantage  to  any  person  or  corporation,  or 
to  any  locality,  and  that,  by  the  terms  of  the 
ad,  the  company  can  no  longer  furnish  the 
light  provided  for  in  the  agreement  free  of 
charge,  because  that  would  be  discriminating 
in  favor  of  Plainfield  and  according  a  prefer- 
ence to  that  dty. 

Upon  the  refusal  of  the  company  to  furnish 
the  light  the  dty  presented  a  petition  to  the 
board  of  public  utility  commissioners,  pray- 
ing that  It  make  an  order  requiring  the  com- 
pany to  comply  with  the  agreement  and  to 
continue  lighting  the  munldpal  buildings  in 


conformity  with  its  terms.  After  heating, 
the  board  made  an  order  directing  the  com- 
pany to  conform  to  the  duties  imposed  upon 
it  by  the  agreement,  and  to  famish  free  of 
charge  to  the  dty  of  Plalnfleld  sacb  service 
as  the  agreement  provided  for. 

Upon  certiorari  to  the  Supreme  Court  the 
order  so  made  was  set  aside,  upon  the 
ground  that  the  provision  of  the  agreement 
for  free  service  to  the  municipality  was 
avoided  by  the  enactment  of  the  provision  ol 
the  public  utility  act  prohibiting  undue  and 
unreasonable  discrimination. 

[I]  The  opinion  of  the  Supreme  Court 
properly  states  that  the  statute  creating  the 
board  of  public  utility  commissioners  (P.  L. 
1911,  p.  374)  gives  the  board  power  to  en- 
force certain  legal  obligations,  but  that  the 
language  Is  not  broad  enough  to  confer  upon 
It  power  to  enforce  the  specific  performance 
of  contracts;  that  the  order  made  directs 
the  s];)eclflc  performance  of  a  contract  be- 
tween the  parties,  and  appears  to  be  Invalid 
for  that  reason.  The  Supreme  Court  in  its 
opinion  also  stated  that  the  order  was  sought 
to  be  set  aside  not  only  because  of  the  public 
utility  act  of  1911,  supra,  which  forbids  "the 
making  or  giving,  directly  on  Indirectly,  of 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  locality,  but  also  upon  the 
provision  of  the  supplement  to  the  crimes 
act  (P.  L.  1913,  p.  27),  which  makes  It  a  mis- 
demeanor for  any  corporation  engaged  in  the 
production,  manufacture,  distribution,  or  sale 
of  any  commodity  of  general  use  or  render- 
ing any  service  to  the  public,  to  discriminate 
between  communities  or  dties,  by  selling 
such  commodity  or  rendering  sudi  service  at 
a  lower  rate  In  one  section,  community  or 
dty  than  in  another,  but  held  that  whether 
or  not  the  act  of  1913  was  applicable  was 
unimportant,  and  therefore  It  was  not  con- 
sidered, and  no  opinion  was  expressed  con- 
cerning It  Nor  will  this  question  be  consid- 
ered in  this  court,  as  It  was  not  presenbed 
and  argued  here,  and  therefore,  upcm  famil- 
iar prindple,  will  be  held  to  have  been 
waived  and  abandoned.  See  Howell  v.  Ed- 
wards, 96  Atl.  18a 

[1]  The  language  of  section  18  of  the  act 
concerning  public  utilities  (P.  L.  1911,  p.  380) 
is  that: 

"No  public  utility  as  herein  defined  shall :  (a) 
Make,  impose  or  exact  any  unjust  or  unreason- 
able, unjustly  discriminatory  or  unduly  pre- 
ferential •  ■  *  •  rate,"  etc,  or  (d)  "make  or 
give,  directly  or  indirectly,  any  undue  or  uorea- 
Eonable  preference  or  advantage  to  any  person 
or  corporation  or  to  any  locality,"  etc. 

This  language^  it  will  be  observed,  is  en- 
tirely prospedlve  and  not  at  all  retroactive. 

[2]  It  has  been  decided  over  and  over 
again  that  statutes  are  to  be  given  prospec- 
tive and  not  retroactive  effect,  unless  their 
language  makes  them  retroactive  and  ad- 
mits of  no  other  constructioa.  See  Citizens' 
Oasllght  Co.  ▼.  Alden,  44  N.  J.  I,aw,  648; 
Wniiams  V.  Brokaw,  74  N.  J.  Eq.  661,  70  AU. 
665;   Frellnghuysen  v.  Morristown,  77  N.  J. 
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Haw,  493,  72  Atl.  2;  Plabn  v.  OlTeniaud,  86 
AU.  40. 

[3]  By  the  oonventlon  of  tbe  parties  In 
1898  tbe  city  of  Plainfield  acquired  the  right 
to  bave  free  lighting  by  electricity  of  certain 
of  its  buildings,  offices,  etc.,  from  the  Plain- 
field   Gas  &  Electric  Light  Company,  whose 
successor,  the  Public  Service  Electric  Ck)m- 
pany,  afterwards  took  over  its  property  and 
franchises    subject    to    its    burdens.      Thus 
arose,  and  ha^  continued,  tbe  obligation  of 
tbe    lighting    company    to    tbe    city    under 
a  purely  contractual  relationship.     The  lan- 
guage of  the  statute  against  unjust  discrim- 
ination and  unreasonable  preference  is  that 
they    "shall"   not  be   made   or   given,    and 
there  Is  no  language  Indicative  of  an  intent 
on  tbe  part  of  the  Legislature  to  make  pro- 
vision that  contracts   already  in  existence 
shall  come  under  the  ban  of  this  prohibition. 
The  word  "shall"  Is  an  irregular  auxiliary 
verb,  and  used  with  the  verb  "make"  is  a 
verb  phrase,  which  in  this  statute  is  used  to 
prohibit  a  contingent  future  event    See  State 
V.  Griffin,  85  N.  J.  Law,  613,  616,  90  AU.  259. 
It  is  perfectly  clear  that  tbe  statute  is  with- 
out retroactive  effect,  and  that  It  cannot  op- 
erate upon  tbe  contract  of  1898,  which,  con- 
cededly,  was  lawful  when  made.    There  is 
therefore  no  question  in  the  case  asito  the 
state's  i)ower  to  impair  or  abrogate  a  con- 
tract to  which  a  municipality  or  the  public 
are  parties. 

[4]  Tbe  power  of  the  board  of  public  util- 
ity commissioners  to  order  the  performance 
by  the  Public  Service  Electric  Company  of 
the  undertakings  In  the  contract  mentioned 
is  said  to  reside  in  section  17  (a)  of  the  pub- 
lic utilities  act,  supra,  which  provides  that 
the  board  shall  have  power,  after  hearing 
and  upon  notice,  by  order  In  writing  to  re- 
quire every  public  utility  "to  comply  with 
the  laws  of  this  state  and  any  municipal 
ordinance  relating  thereto  and  to  conform  to 
the  duties  Imposed  upon  it  thereby  or  by  the 
provlslonB  of  Its  own  charter."  It  Is  plain 
that  the  obligations  in  tbe  contract  under 
consideration  do  not  reside  In  any  law  of 
this  state  (assuming  this  to  mean  any  statu- 
tory enactment),  are  not  lmi)osed  by  any  mu- 
nicipal ordinance  relating  to  the  company, 
and  are  not  duties  imposed  upon  it  thereby, 
or  by  the  provisions  of  Its  charter.  There- 
fore, when  the  board  of  public  utility  com- 
missioners assumed  by  order  to  direct  the 
company  to  perform  the  duties  imposed  upon 
It  by  tbe  agreement,  and  to  furnish  free  of 
charge  to  the  city  of  Plainfield  such  service 
as  the  agreement  provided  for,  the  board 
went  beyond  the  powers  conferred  upon  it 
by  tbe  act  creating  It  and  prescribing  its 
powers,  and  in  effect  ordered  the  specific  per- 
formance of  a  contract,  an  equitable  power 
exclusively  baberlng  In  the  Court  of  Chan- 
cery (Pom.  Eq.  Jor.  [3d  Bd.1  i  13^,  and 
which  is  part  of  tlie  Jurisdiction  confirmed 


and  guaranteed  to  It  by  the  Constitution  of 
1844.  There  is  nowhere  discoverable  In  the 
act  any  legislative  Intent  to  clothe  the  board 
of  public  utility  commissioners  with  this  con- 
stitutional Jurisdiction  of  the  Court  of  Chan- 
cery; but,  even  If  the  act  expressly  and  In 
terms  had  bestowed  that  power  upon  the 
board,  we  would  have  no  hesitation  In  pro- 
nouncing It  an  unlawful  invasion  of  the 
court's  exclusive  prerogative,  and  therefore 
unconstltutlonaL  And  If  by  the  phrase  "laws 
of  this  state"  is  meant  the  unwritten  as  well 
as  the  statutory  law,  the  result  would  be  the 
same  so  far  as  any  attempt  to  bestow  tbe 
power  of  specific  performance  on  the  board 
is  concerned. 

[5]  The  Legislature  cannot  Impair  tbe  Ju- 
risdiction of  a  constitutional  court,  either 
by  preventing  its  exercise  or  creating  a  co- 
ordinate authority.  Flanigan  v.  Guggenheim 
Smelting  Co.,  63  N.  J.  Law,  647,  650,  44  AtL 
762;  Smith  v.  Llvesey,  67  N.  J.  Law,  269,  51 
Atl.  453 ;  Ex  parte  Thompson,  06  Atl.  102, 10& 

The  views  above  expressed  lead  to  an  af- 
firmance of  tbe  Judgment  under  review. 

MELLOE  y.  KAIGHN. 
(Supreme  Clourt  of  New  Jersey.    Feb.  8,  1916.) 
Wiju.8     ^3866— Pbob  ACS— Apfbait-Sbttino 

ASIDB. 

An  order  of  the  surrogate,  striking  out  an 
answer  to  a  petition  and  thereby  assumlns  juria- 
diction  to  set  aside  the  probate  of  a  will  after 
the  statutory  period  of  appeal  had  passed,  if 
he  should  determine  that  the  testator  was  with- 
out testamentary  capacity  and  that  such  fact, 
though  known  to  the  attesting  witnesses,  was 
fraudulently  concealed  when  the  will  was  admit- 
ted to  probate,  resulting  in  an  alteration  or  ex- 
tension of  the  statutory  right  of  appeal  from  the 
probate  of  the  will,  would  be  set  aside  as  be- 
yond his  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dw.  {{  811^819;  Dec.  Dig.  <S=>355.1 

Certiorari  from  Surrogate's  Court,  Cam- 
den County. 

Probate  proceeding  between  Arthur  B.  Mel- 
lor  and  JoB^;di  Kalghn.  From  an  order  of 
the  surrogate  assuming  Jurisdiction  to  set 
aside  the  probate  of  the  will  after  tbe  stat- 
utory period  of  appeal  had  passed,  Mellor 
brings  certlorarL    Order  set  asld& 

Argued  before  GARRISON,  J.,  sitting 
alone  pursuant  to  tbe  statute. 

Wilson  &  Carr,  of  Camden,  for  prosecutor. 
Stackhouse  &  Kramer,  -of  Camden,  for  de- 
fendant 

GARRISON,  X  Tbe  surrogate  by  bis  oi^ 
der  striking  out  the  answer  to  the  petition 
assumes  jurisdiction  to  set  aside  the  probate 
of  a  will  after  the  statutory  period  of  appeal 
has  passed,  if  be  shall  determine  that  tbe 
testator  was  without  testamentary  capacity, 
and  that  such  fact,  although  known  to  the 
attesting  witnesses,  was  fraudulently  con- 
cealed when  the  will  was  admitted  to  pro- 
bata. 
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If  such  frandulent  concealment  be  proved 
to  the  satisfaction  of  the  surrogate,  he  would 
Btlll,  as  a  probate  officer,  be  confronted,  on 
the  question  of  capacity,  with  "a  dispute  re- 
specting the  existence  of  the  will,"  with  re- 
spect to  which  his  only  function  would  be 
to  dte  the  disputants  to  appear  in  the  or- 
phans' court,  unless  It  is  held  that  by  indi- 
rection the  surrogate  Is  clothed  with  a  jww- 
er  that  Is  expressly  denied  him  by  statute. 
Moreover,  in  passing  upon  the  question  of 
fraudulent  concealment,  he  must  necessari- 
ly pass  upon  the  thing  concealed,  viz.,  the 
insanity  or  Incapacity  of  the  testator,  which 
is  the  very  matter  of  dispute  as  to  the  exist- 
ence of  the  will,  with  respect  to  which  the 
statutory  mandate  is  that  "he  shall  not  act 
in  the  premises."  This  he  must  decide 
against  the  proponents  before  it  can  come  up 
as  a  dispute  respecting  the  exiiitence  of  the 
will  he  has  probated,  and  when  it  does  so 
come  np  he  is  powerless  to  decide  it,  bnt  can 
only  cite  the  persons  interested  to  the  or- 
phans' court  to  appeal  out  of  time  from  the 
original  probate.  The  net  result,  therefore, 
of  the  inquiry  as  to  the  alleged  fraud  upon 
the  surrogate  is  merely  to  alter  and  Increase 
the  statutory  right  of  persons  Interested  to 
take  an  appeal  from  the  probate  of  the  will, 
a  matter  that  has  not  been  left  to  judicial 
discretion,  or  to  be  brought  about  by  Judi- 
cial interference,  either  by  the  surrogate  or 
by  this  court  If  this  Is  not  so,  there  is  no 
time  at  which  an  estate  resting  upon  the 
probate  of  a  will  may  not  be  exposed  to  an 
attack  upon  this  fundamental  ground.  To 
prevent  this  is  the  object  of  the  statutory 
provision  as  to  appeal,  the  period  of  which 
rests  wholly  in  legislative  discretion. 

Nothing  can  be  gained  by  the  action  the 
surrogate  is  assuming  jurisdiction  to  take, 
excepting  it  be  to  demonstrate  its  futility  to 
override  the  limitations  of  his  authority  or 
to  create  by  indirection  a  different  statute 
of  appeal.  The  order  brought  up  by  this 
writ  must  be  set  aside  as  a  step  In  the  ex- 
ercise of  a  jurisdiction  that  does  not  exist 


TOUNO  V.  STERLING  LEATHER  WORKS. 
(Supreme  Court  of  New  Jersey.    Nov.  27, 191S.) 

PLKADINQ    4s»362  — STBIKING    ColCFIiAIRT  — 

Erbob  as  to  Fobh  or  Remedy. 

It  not  being  dear  that  the  only  remedy 
of  a  minor  employe  for  injury  la  under  the 
Workmen's  Compensatiim  Act  (Act  April  4, 
1911  [P.  L  p.  134]),  but  only  doubtful  whether 
he  can  maintain  an  action  at  law,  his  OMnplalnt 
therein  will  not  be  struck  out 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1078-1091,  1126;  Dec.  Dig.  «=> 
852.1 

Action  by  Edward  Young,  a  minor,  by  next 
frioid,  against  the  Sterling  Leather  Works, 
his  employer,  for  personal  Injuries.  Heard 
on  ai;H>llcation  of  defendant  to  strike  out  the 
complaint,  on  the  ground  that  plaintiff's  only 


remedy  is  under  the  Workmen's  Oompenaa- 
tlon  Act    Application  denied. 

Argued  before  Chief  Justice  OnMMKRE, 
sitting  alone  pursuant  to  the  statute. 

Isldor  Kalisch,  of  Newark,  for  the  motion. 
John  v.  Laddey  and  J.  Hansbury  Callashan, 
both  of  Newark,  opposed. 

GUMMERE,  C.  J.  (orally).  I  tblnk  this  ap- 
plication should  be  denied.  The  contract  of 
hiring  of  a  minor  is  ordinarily  made  by  the 
employer,  not  with  the  minor,  Iwt  with  the 
minor's  parent  or  guardian.  The  father  is 
entitled  to  the  minor's  wages;  he  is  entitled 
to  put  him  to  work  when  and  where  he  sees 
fit,  without  consulting  the  pleasure  of  the  boy 
or  girl.  The  statute  says  that,  where  the 
employer  does  not  want  to  be  bonnd  by  the 
provisions  of  section  2  of  the  Workmen's 
Compensation  Act,  and  the  employe  Is  a  mi- 
nor, he  shall  notify,  not  the  minor,  not  tlie 
employ^,  but  the  guardian  or  parent  ot  the 
minor,  showing  that  the  minor  is  not  directly 
interested  In  the  contract  which  the  Employ- 
ers' Liability  Act  raises ;  that  he  is  not  a  par- 
ty to  it  Not  only  so,  but  he  is  not  entitled 
to  have  any  wages  from  his  employer  when 
the  contract  of  hiring  is  made  by  his  lutrent 
or  guardian,  whether  his  employer  repudi- 
ates liability  under  that  act  or  not 

It  is  said  that  this  Workmen's  CcMnpensa- 
tlon  Act  creates  a  contract  between  the  em- 
ployer and  the  employe  fixing  the  liability  of 
the  employer  under  all  conditions  and  reliev- 
ing the  employe  of  liability  for  the  carelen- 
ness  of  fellow  servants,  and  all  that  kind  of 
thing.  I  do  not  understand  that  the  statute 
has  that  effect  The  statute  says  to  the  em- 
ployer and  the  employe: 

"Ton  may  agree  that  these  things  shall  be 
part  of  the  contract  of  hiring,  and  you  will  be 
taken  to  have  go  agreed,  and  to  have  done,  and 
this  stotute  to  be  a  part  of  your  contract,  unlesa 
you  disaffirm." 

You  may  say  it  is  the  nonaction  of  the  par- 
ties, rather  than  their  mutual  consent,  which 
embodies  these  provisions  In  their  agreement 
But  nonaction  is  consent,  and  a  minor  cannot 
do  that ;  a  minor  cannot  say  in  relation  to  a 
contract  of  hiring  made  by  his  father: 

"I  will  have  read  into  that  contract  to  which 
I  am  not  a  party  this,  that  or  the  other  provi- 
sion." 

I  do  not  say  that  these  views  are  soond; 
that  they  will  stand  the  test  of  a  critical  con- 
sideration. I  am  only  suggesting  them  to 
show  why  I  refuse  to  strike  out  this  com- 
plaint; for  the  rale,  I  tittink,  has  become  en- 
tirely settled  among  the  Judges  that  they  will 
not  strike  out  a  complaint  unless  It  hi  dear 
that  it  does  not  show  a  cause  of  action,  or 
that  the  cause  of  action  Is  not  pleaded  In  the 
proper  way. 

A  pleading  onght  not  to  be  struck  oat  If  its 
legality  is  only  doubtful ;  for  to  do  so  Is  often 
a  mere  waste  of  time.  The  Judge  strikes  oat 
a  complaint   and  judgment  is  entered.    It 
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goes  up  to  tbe  higher  court  to  be  reviewed, 
and  the  higher  coort  says,  "The  Jadge  ought 
not  to  have  stmck  out  the  complaint;  it 
shows  a  cause  of  action  which  is  properly 
pleaded,"  and  then  the  case  comes  back  in 
six  months  or  more,  and  the  parties  are 
exactly  where  they  were  when  the  Judge 
struck  out  the  complaint.  It  Is  not  In  the 
Interest  of  Justice  that  such  action  should  be 
taken  unless  the  Judge  is  reasonably  certain 
tbat  the  pleading  is  defective.  So  I  think 
you  had  better  try  this  case  out,  and,  if  the 
plaintiff  gets  a  Judgment,  and  his  complaint 
Is  afterward  held  not  to  show  a  cause  of 
acUon,  that  will  be  an  end  of  It  once  and  for 
all. 


McOAKTBR,  Atty.  Gen.,  v.  LBHIGH  VAIa 
LE7  B.  CO.  OF  NEW  JERSEY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  8,  1916.) 

1.  Navigable  Waxbbb  <S=»37(6)  —  Convet- 

ANCES— BJFFBCT. 

Under  the  Act  of  1867  (P.  L.  p.  261)  tidft- 
lands  belonging  to  the  state  were  granted  to  a 
canal   company  under   an   agreement  tbat  the 

Sroperty  should  be  held  subject  to  specified  pub- 
c  uses  and  tbat  at  the  expiration  of  the  char- 
ter of  the  company  the  lands  granted  with  the 
improvements  should  revert  to  the  state.  By 
the  act  of  1871  (P.  h.  p.  44)  the  canal  company 
leased  the  granted  land  and  its  franchises  in 
perpetoit][  to  a  railway  company.  Thereafter 
the  riparian  commissioners  without  authority 
conveyed  the  land  absolutely  to  the  railroad 
company.  Held  that,  though  the  lease  destroyed 
the  state's  reversionary  interest  in  the  land,  yet, 
as  it  was  subject  to  public  easements,  the  un- 
authorized conveyance  which  destroyed  such 
easements  cannot  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  |  224 ;  Dec  Dig.  «=»37(6).] 

2.  Appeal  and  Ebbor  $::»S43(2)— Questions 
Pbesented  fob  Review. 

Whether  a  lease  of  tidelands  made  by  the 
state's  grantee  under  the  act  of  1871  (P.  L.  p. 
44)  destroyed  the  state's  reversionary  interest 
should  not  be  determined  where  not  material  to 
the  case  at  bar;  as  there  could  be  no  reverter 
for  practically  60  years. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3331 ;  Dec.  Dig.  <S=>843(2).] 

8.  Cancellation  or  Instbdments  «=»59— De- 

OBEE — T^TTT.IIglf. 

Where  under  the  act  of  1871  (P.  "L.  p.  44) 
tidelands  granted  to  a  canal  company  under 
condition  that  they  should  ultimately  revert  to 
the  state  were  authorized  to  be  leased  by  'the 
canal  company,  the  fact  that  the  lease  was  in 
perpetuity  does  not,  where  it  might  be  forfeited 
for  the  lessee's  breach  of  covenant,  deprive  the 
state  of  all  possibility  of  reverter ;  hence  the 
decree  in  a  suit  to  set  aside  an  unauthorized 
debt  by  the  riparian  commissioners  to  the  lessee 
properly  preserved  the  rights  of  the  state  as  to 
any  possibility  of  reverter. 

[Ed.  Note.>— For  other  cases,  see  Oaneellatlon 
of  Instruments,  Cent  Dig.  |{  11&-125;  Dec 
Dig.  «=>59.] 

Appeal  from  Coort  of  Chancery. 

Suit  by  Robert  H.  McCarter,  Attorney  Gen- 
eral, against  the  ijehlgb  Valley  Kallroad 
Company  of  New  Jersey  and  others.    From  a 


decree  for  plaintiff,  defendants  appeal.    Af- 
firmed. 

Gilbert  CoUlns,  of  Jersey  City,  for  appel- 
lants. John  W.  Wescott,  Atty.  Gen.,  and 
Herbert  Boggs,  Asst  Atty.  Gen.,  for  appellee. 

GUMMBRB,  a  J.  The  Attorney  General, 
under  authority  conferred  for  the  purpose  by 
"An  act  to  compel  the  determination  of  titles 
to  riparian  lands  and  lands  under  water  in 
which  the  state  claims  an  estate  in. remain-  ^ 
der  or  reversion  and  to  quiet  the  title  to  the 
same"  (P.  L.  1907,  p.  96),  filed  an  informa- 
tion for  the  purpose  of  testing  the  validity  of 
a  conveyance  made  July  12,  1889,  by  the  ri- 
parian commissioners  to  the  Lehigh  Valley 
Railroad  Company,  purporting  to  vest  in  the 
grantee  the  fee  simple  absolute  of  certain 
lands  under  the  waters  of  the  Hudson  river, 
and  known  as  the  "Tidewater  Basin."  The 
case  having  been  heard  upon  the  pleadings 
and  proofs,  it  was  ordered,  adjudged,  and  de- 
creed that  the  deed  which  was  attacked  by 
the  information  "was  executed  and  delivered 
without  any  legal  warrant  or  authority ;  that 
it  Is  ultra  vires,  and  shall  be  set  aside  and 
declared  void  and  of  no  effect,  and  the  title 
of  the  state  to  the  reversionary  interest  and 
estate  In  the  said  lands  and  premises  shaU 
be  free  and  dear,  and  freely  and  clearly  ac- 
quitted and  discharged  of  and  from  aU  right, 
title,  interest,  claim,  and  demand  of  the 
several  defendants  and  each  of  them  arising 
or  growing  out  of  said  deed  of  July  12,  1889, 
and  free  and  clear  of  any  cloud  or  uncertain- 
ty cast  upon  the  title  of  the  state  by  the  said 
deed,"  upon  certain  terms  and  conditions 
subsequently  set  forth  in  the  decree.  From 
this  decree,  the  defendants  appeal. 

The  sole  question  presented  by  the  pleadings 
was  the  validity  of  the  conveyance  of  July 
12,  1889;  and  the  only  matter  to  be  deter- 
mined on  the  appeal  is  whether  the  decree 
adjudging  it  to  be  null  and  void  was  Justified 
under  the  law  and  the  facts. 

[1]  The  land  involved  In  the  controversy 
was  granted  in  1867  to  the  Morris  Canal  & 
Banking  Company  by  a  special  act  of  the 
Legislature  approved  March  14th  of  tbat 
year.  Pamph.  Laws,  p.  261.  This  grant  de- 
scrll}ed  the  locus  in  quo  by  metes  and  bounds, 
and  was  made  upon  condition  that  the  prop- 
erty granted  should  be  subjected  to  certain 
specified  public  uses  during  the  continuance 
of  the  charter  of  the  grantee  company,  and 
that  at  the  expiration  thereof  the  lands 
granted,  with  the  improvements  thereon, 
should  revert  to  the  state  on  the  same  terms 
and  oondltions  provided  In  the  original  char- 
ter of  the  company  with  relation  to  its  canal 
and  the  appurtenances  thereto.  The  con- 
veyance made  by  the  riparian  commissioners 
under  date  of  July  12,  1889,  granted,  not 
only  the  tract  of  land  described  therein,  but 
the  right  and  privilege  of  excluding  the  tide- 
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water  therefrom  by  fllllng  to  or  otherwise 
Improving  the  same,  and  also  the  right  to 
api»roprIate  this  land  to  the  exelualve  private 
use  of  the  grantee. 

We  agree  with  the  learned  Vice  Chancellor 
that  no  power  to  make  such  a  conveyance 
(that  Is,  a  conveyance  extinguishing  the  pub- 
lic user  reserved  under  the  special  grant  of 
the  Legislature  made  In  1867)  was  vested  In 
the  riparian  commissioners,  either  by  the  sup- 
plement to  the  riparian  act  of  1869  (P.  L<. 
1869,  p;  1017)  or  by  any  subsequent  legisla- 
tion, and  approve  the  reasons  set  forth  to  his 
opinion  In  support  of  this  conclusion. 

It  necessarily  follows  as  a  result  of  this 
finding  that  the  state  Is  entitled  to  a  decree 
declaring  the  deed  to  controversy  to  be  null 
and  void.  And  this  Is  so  without  regard  to 
the  effect  which  the  act  of  1871  (Pamph. 
Laws,  p.  44),  anthoriztog  the  Morris  Canal  & 
Banking  Company  to  lease  Its  property  and 
franchises  to  perpetuity  to  the  Lehigh  Valley 
Railroad  Company,  and  the  subsequent  exe- 
cution of  the  lease  pursuant  to  that  author- 
ity, has  upon  the  reversionary  Interest  to  the 
canal  and  Its  appurtenances  reserved  to  the 
state  by  the  charter  of  the  company  and  the 
various  supplements  thereto;  for,  even  If 
that  reversionary  Interest  had  been  entirely 
wiped  out  thereby,  as  the  appellants  contend, 
this  fact  could  not  operate  to  breathe  life 
into  an  absolutely  unauthorized  conveyance 
made  by  the  board  of  riparian  commission- 
ers, the  purport  of  which  was  to  destroy  the 
public  easements  reserved  by  the  state  In  the 
grant  of  1867  to  the  property  attempted  to  be 
conveyed. 

[2]  It  has  seemed  to  us  therefore  unnec- 
essary, for  the  purpose  of  determining  the 
subject-matter  of  this  litigation,  to  consider 
what  effect  the  statute  of  1871  and  the  lease 
thereunder  had  upon  the  reversionary  toter- 
est  of  the  state  to  the  property  of  the  lessor 
company.  Being  imnecessary,  the  Inadvlsa- 
bUIty  of  an  expression  by  this  court  at  this 
time  upon  the  subject  seems  to  us  clear, 
when  it  Is  remembered  that  the  right  of  the 
state  to  take  over  the  property  (If  such  right 
shall  then  exist)  does  not  become  a  present 
one  until  the  year  1974,  a  period  nearly  60 
years  distant  from  the  date  of  this  deliver- 
ance. The  wisdom  of  leavtog  the  subject  to 
the  untrammeled  decision  of  the  Judges  who 
shall  then  constitute  our  courts  will  not,  we 
think,  be  challenged. 

[3]  It  may  be  thought  that  the  language  of 
the  decree  recited  to  the  beglnntog  of  this 
opinion,  viz.,  that  the  Htie  of  the  state  to  the 
reversionary  toterest  and  estate  to  the  locus 
in  quo  shall  be  free  and  clear  from  all  right  or 
claim  of  the  defendants  arising  out  of  the 
deed  of  1889,  and  free  and  clear  of  any  cloud 
or  uncertainty  cast  upon  the  tiUe  of  the  state 
by  that  deed,  requires  a  consideration  of  the 
matter  Just  adverted  to ;  that  Is,  that  an  af- 
firmance of  the  decree  Involves  an  approval 


of  the  view  expressed  by  the  learned  We 
Chancellor  upon  the  matter.  Tbia,  hcme^tx. 
is  not  so.  If  the  effect  of  the  lease  was  to 
create  an  estate  in  perpetuity  to  the  leasee. 
as  the  appellants  contend,  and  if  tbe  act  <^ 
1871  authorized  its  creation,  neiverthelesB  that 
estate  was  a  conditional  one,  dependent  upon 
the  performance  by  the  lessee  of  tbe  varioas 
covenants  and  other  provisions  of  tbe  lease 
binding  upon  it,  and  a  failure  of  sncfa  per- 
formance will  terminate  the  lease  at  tbe  op- 
tion of  the  lessor.  It  Is  so  expressly  provid- 
ed by  paragraph  17  of  that  instrument.  The 
effect  of  such  a  termination,  if  It  sball  oc- 
cur, wm  be  to  revest  to  the  lessor  the  canal 
and  its  appurtenances,  subject  to  tbe  state's 
reversionary  right  therein,  if  such  revesting 
shall  occur  prior  to  the  expiration  of  the 
time  limit  fixed  to  the  canal  company's  diar- 
ter  for  the  exercise  of  the  state's  right  to 
take  over  the  same.  The  most  that  can  be 
said,  therefore,  to  favor  of  the  appellant's 
claim,  Is  that  the  lease  does  not  work  an  ex- 
tinguishment of  the  state's  right  of  reveraba. 
but  changes  It  from  an  absolute  to  a  condi- 
tional one,  the  condition  being  that  tbe  lease 
shall  come  to  an  end  by  the  act  of  the  par- 
ties to  it  during  the  term  fixed  for  tbe  exer- 
cise by  the  state  of  its  reversionaiy  right,  or, 
perhaps,  after  the  exi^ration  of  that  term. 

The  state  therefore  was  entitled  to  have  a 
decree  which  not  only  adjudged  the  deed  of 
1889  to  be  null  and  void,  but  also  thai  its 
reversionary  toterest,  whether  absolnte  or 
conttogent,  to  the  canal,  and  its  appurte- 
nances should  be  declared  freed  and  deared 
from  all  claim  and  demand  of  the  appellants 
arising  under  that  deed. 

The  decree  under  review  will  be  affirmed. 


SANDFORD  et  at  v.  WELLBORN  et  aL 

(No.  107.) 

(Court  of  Elrrors  and  Appeals  of  New  Jersey. 

March  6.  1916.) 

(Syllaliui  ly  the  Court.) 

1.  Afpeai.  and  £bbob  «=»967(1)— Equrrr  4=> 
419  —  Opbnino  Uecbee  —  Discbktiok  or 
Court. 

The  opening  of  a  decree  of  chancery,  enter- 
ed by  default,  rests  in  the  discretion  of  tfae 
Chancellor,  and  a  refusal  to  open  such  decree 
will  not  be  reviewed  by  this  court  where  there 
is  no  abuse  of  such  discretion  shown,  and  it  is 
not  the  i-esult  of  mistake  or  imposition  practiced 
on  the  Court  of  Chancery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3823;  Dec.  Dig.  «=>95i(l); 
Equity,  C!ent  Dig.  U  972-985;  Dec  Vig.  *=» 
419.] 

2.  ExKcrrnoN  «=>99— Auas  Exectjttow— No- 
tice of  Appuoation. 

Notice  to  the  defendant  of  an  ai^licatioD 
for  the  issuing  of  an  alias  execution  in  a  fore- 
closure case  is  not  required  if  such  application 
l>e  made  within  six  years  of  the  entry  oi  the  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  ExecDtioB, 
Cent.  Dig.  |$  196-202,  607;  Dec.  Dig.  fr=>99.] 
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Appeal  from  CJonit  of  Chancery. 

Suit  by  Uzzie  S.  Sandford  and  anotber, 
executors  of  the  estate  of  William  M.  Sand- 
ford,  against  Agnes  M.  Wellborn  and  oth- 
ers. From  an  order  ^tHmimiing  a  petition  of 
defendants,  Tacatlng  an  order  to  show  cause, 
and  removing  restraint  from  the  sherill  In 
foreclosure  proceedings,  defendants  appeal. 
Affirmed. 

Warren  Dixon,  of  Jersey  Olty,  for  appel- 
lants. Ooddlngton  ft  Blats,  of  Plainfield,  for 
appellees. 

WIIiUAMS,  J.  This  ia  an  appeal  from 
au  order  made  by  the  Chancellor  as  advised 
by  Vice  Chancellor  OriflOn.  No  opinion  was 
filed  in  the  court  below,  which  necessitates 
the  setting  out  of  the  facts  in  detail. 

The  defendants  Agnes  M.  Wellborn  and 
Charles  El  Wellborn,  her  husband,  executed 
a  bond  and  mortgage  on  lands  in  Somerset 
county  to  William  M.  Sandford,  complain- 
ants' testator,  dated  July  1,  1911,  to  secure 
the  payment  of  flO.OOO  in  3  years,  with  in- 
terest at  6  per  cent,  per  annum,  payable 
semiannually.  The  bond  contained  the  usual 
30-day  interest  default  clause,  and  a  tax  de- 
fault clause;  $600  was  paid  in  advance  for 
Interest  to  July  1,  1912;  on  May  24,  1913, 
$300  was  paid  for  6  months'  interest  due 
January  1,  1913.  William  M.  Sandford  died 
December  30,  1912,  and  the  complainants 
quallfled  as  his  executors  January  11,  1913. 
On  Sept«uber  11,  1913,  a  bUl  was'  filed  to 
foreclose  the  mortgage,  charging  that  6 
months'  interest  became  due  July  1,  1913, 
and  that  defendants  had  defaulted  in  pay- 
ment thereof  for  more  than  30  days,  and  that 
complainants — 

"have  elected  and  do  hereby  elect  that  the  en- 
tire principal  sum  is  now  due  and  payable,  to- 
gether with  all  arrearage  of  interest,  and  tliat 
me  entire  principal  snm  so  due  and  owing  is  the 
■om  of  $10,000,  with  interest  from  January  1, 
1913." 

The  default  in  payment  of  taxes  was  not 
charged,  although  the  proofs  show  that  there 
was  clearly  default  in  this  also.  Process  of 
subpcena,  with  ticket,  was  duly  Issued  and 
served  on  the  defendants,  and  on  October  25, 
1Q13,  a  decree  pro  confesso  was  entered.  On 
November  7,  1913,  a  master  reported  that  no 
part-  of  the  principal  money  bad  been  paid, 
and  that  no  interest  had  been  paid  since  Jan- 
uary 1,  1913,  and  that  by  reason  of  the  30- 
day  interest  default  clause,  the  entire  prin- 
cipal of  $10,000,  and  interest  from  January 
1,  1913,  amounting  to  $S11.17,  bad  become 
due  the  complainants,  the  bond  and  mortgage 
having'  been  produced,  and  the  affidavit  of 
William  M.  Sandford,  Jr.,  taken.  Final  de- 
cree was  entered  November  8,  1913,  and  on 
November  24,  1913,  execution  was  Issued. 
This  was  held  a  short  time  by  complainants' 
solicitors  upon  request  of  the  defendant 
Charles  E.  Wellborn,  who  said  that  he  ex- 
pected to  make  arrangements  in  a  few  days 
to  settle  the  matter,  but  upon  learning  that 


a  large  amount  of  taxes  was  due  he  was  no- 
tified on  December  24,  1913,  that  unless  the 
taxes  were  paid  the  property  would  be  ad- 
vertised for  sale.  About  this  time  $333  was 
received  from  an  insurance  company  for  a 
fire  loss  on  the  mortgaged  jwemlses,  and  Well- 
born again  promised  °to  settle  the  matter  in 
a  few  days  and  requested  that  the  execution 
be  held,  which  was  done  untU  January  16, 
1914,  when  the  execution  was  sent  to  the 
sheriff,  who  advertised  the  property  for  salew 
At  the  request  of  Wellborn  the  sale  was  ad- 
journed from  week  to  week  to  March  SO, 
1914,  when  a  portion  of  the  mortgaged  prem- 
ises was  s<dd  for  $2,800,  and  a  release  was 
given  by  the  complainants,  their  solicitor, 
William  R.  Coddington,  Esq.,  receiving  $2,- 
120,  the  defendants'  solicitor,  James  I* 
Qilggs,  Esq.,  retaining  $680  to  {lay  taxes 
past  due. 

Mr.  Coddington  requested  of  Mr.  Origgs  a 
statement  showing  how  the  $2,120  should  be 
appUed,  and  a  few  days  later  received  from 
Mr.  Griggs  the  following: 

"Whereas,  I  hav«  this  day  sold  to  John  M. 
Hallock  a  strip  of  land  covered  by  the  mort- 
gage and  decree  of  the  couvlaiuant  in  the  above- 
entitled  matter  for  the  sum  of  twenty-eight 
hundred  ($2,800)  dollars; 

"And  whereas,  the  sum  of  six  hundred  and 
eighty  ($680.00)  dollars  has  been  retained  by  my 
attorney,  James  L.  Griggs,  for  the  purpose  of 
paying  the  taxes  due  and  unpaid  against  said 
premises,  leaving  a  balance  of  the  purchase  price 
of  twenty-one  hundred  and  twenty  ($2,120.00) 
dollars: 

"Now,  therefore,  T,  Apaea  Wellborn,  do  hereby 
authorize  and  reqaest  William  M.  Sandford,  Jr., 
the  executor  to  distribute  said  $2,120.00  in  the 
following  manner,  that  is  to_  say: 
Interest  on  said  mortgage  to  April  1, 

1914   .$   417.00 

Tax  costs 137.83 

Sheriff's  fees 00.82 

To  W.  R.  Coddington  for  services 50.00 

To  J.  T.  Vail  on  account  of  his  claim. .      116.35 

To  James  It  Griggs,  my  attorney 100.00 

To  the  executor  of  Wm.  M.  Sandford, 

deceased   complainant. 1,200.00 

"And  this  siudl  be  your  sufficient  authority  for 
so  doing. 

"Given  under  my  hand  this  thirtieth  day  of 
March,  nineteen  hundred  and  fourteen. 

"Agnes  M.  Wellborn.    [L.  S.] 

"Signed,  sealed,  and  delivered  in  the  presence 
of  Chas.  E.  Wellborn." 

It  Is  claimed  by  the  appellants  that  this 
was  not  executed  until  December  20,  1914, 
but  the  proofs  clearly  show  that  it  was  ex- 
ecuted a  few  days  after  March  30,  1914,  and 
the  confusion  probably  arises  from  the  fact 
that  there  is  anotber  statement,  hereinafter 
referred  to,  dated  December  20, 1914.  It  will 
be  noted  that  the  payment  of  $417  for  inter- 
est to  April  1,  1914.  with  the  payment  of 
$333  received  from  the  Insuranee  m<mey, 
making  $750,  would  be  the  exact  amount  of 
Interest  from  January  1,  1913,  the  date  fixed 
in  the  master's  report,  and  is  an  admission 
by  defendants  that  at  the  time  the  bill  was 
filed  interest  was  In  default  as  claimed 
therein. 

Mr.  Coddington  was  informed  by  Mr.  Well- 
bom  and  bis  soUdtor  at  this  time  that  there 
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was  a  prospective  parchaser  for  the  balance 
of  the  property  and  was  asked  to  have  the 
execution  returned  nnsatlsfled  so  as  to  avoid 
further  adjournments  and  costs,  and  the  en- 
tire amount  due  would  be  paid  In  a  few 
weeks.  The  execution,  was  accordingly  re- 
turned by  the  sheriff  Into  court  indorsed 
"April  21,  1014,  returned  unsatlsfled  at  re- 
quest of  solicitors." 

The  balance  of  the  property  was  not  sold 
by  the  defendants  and  nothing  more  was  paid 
Ml  the  decree.  A  petition  for  an  alias  e^c- 
ectition  was  filed  October  9, 1914,  and  on  that 
day  an  alias  execution  was  issued  for  |9,- 
119.87  ($8,800  for  balance  of  principal  due, 
$60  for  insurance  premium  paid,  and  $289.87 
for  Interest  from  April  1,  1914,  to  October  5, 
1914),  directing  the  sheriff  to  sell  the  balance 
of  the  mortgaged  premises.  The  property 
was  again  advertised  to  be  sold  November  16, 
1914.  At  the  request  of  defendants,  adjonm- 
ments  were  made  from  week  to  week;  the 
defendants  claimed -that  a  payment  of  $300 
interest  had  not  been  credited,  and  that  tfiis 
was  paid  by  dieck  through  the  bank  at  Dun- 
ellen,  N.  J.,  but  the  check  was  not  produced 
in  evidence.  About  November  24,  1914,  in  the 
office  of  Mr.  Griggs,  this  matter  was  discuss- 
ed by  counsel  of  both  parties  and  Mr.  Cod- 
dington  testifies  that  Mr.  Griggs  promised 
that  if  the  sale  should  be  adjourned  to  Jan- 
uary 4,  1915,  ttte  amount  claimed  to  be  due 
would  be  paid  on  or  before  that  date,  or  that. 
In  the  event  of  failure  to  pay  the  same,  there 
would  be  no  objection  made  to  the  sale  tak- 
ing place ;  that  he  informed  Mr.  Griggs  that 
he  did  not  care  to  have  the  accusation  made 
that  Interest  had  been  paid  the  complainants, 
when  the  same  had  not,  and  that,  if  the  sale 
was  postponed,  an  agreement  must  be  execut- 
ed by  defendants  embodying  in  said  agree- 
ment the  pledge  to  pay  said  money  on  or  be- 
fore January  4,  1916,  or  make  no  further  ob- 
jection to  the  sale,  and  that  Mr.  Griggs  Im- 
mediately dictated  to  his  stenographer  the 
following  agreement: 

"Whereas,  execution,  In  the  above-entitled 
matter  has  been  issued  to  the  sheriff  of  tlie  coun- 
ty of  Somerset  and  the  premises  described  there- 
in are  now  advertised  for  sale;  and  whereas, 
Agnes  H.  Wellborn  and  Charles  B.  Wellborn, 
her  husband,  two  of  the  defendants  in  said  mat- 
ter and  owners  of  said  property  are  desirous 
of  having  said  sale  postponed  from  week  to  week 
to  January  4,  1915; 

"Now,  therefore,  in  consideration  of  said  ad- 
journments being  made,  we,  tbe  said  Agnes  M. 
Wellborn  and  Charles  Ei.  Wellborn,  her  husband, 
do  hereby  agree  to  and  with  the  complainants 
to  pay  the  amobnt  due  mentioned  and  specified 
in  said  execution,  toKcther  with  interest  and 
costs  on  or  before  January  4,  1915,  and  in  case 
we  fail  to 'make  said  payment  as  herein  provid- 
ed (said  sale  being  adjourned  from  week  to  week 
to  said  date),  and  in  that  case  we  consent  that 
the  sheriff  of  the  county  of  Somerset  proceed  to 
sell  the  said  premises  as  in  said  execution  di- 
rected, and  in  eonsideration  of  tbe  premises  we 
hereby  admit  that  the  amount  claimed  to  be  due 
as  specified  in  said  execution  is  correct. 

"Witness  our  bands  and  seals  this  20th  day 
of  December,  A.  D.  1914. 

"Ohas.  B.  Wellborn.    (I*  S.] 
"Agnes  M.  WeUbom,    [I*.  S.]." 


The  sale  was  adjourned  to  January  4, 1915, 
and  on  that  day  defendants  imld  $800  on  ac- 
count of  the  principal,  and  under  promises  of 
defendants  that  balance  would  be  paid  In  a 
few  days,  sale  was  adjourned  from  week  to 
week.  On  Marcb  11,  1915,  tbe  defendants 
presented  a  verified  petition  in  this  cause, 
praying  that  the  said  decree  in  foreclosure  be 
opened ;  that  they  have  leave  to  answer  the 
bill;  that  the  master's  report  be  set  aside; 
and  that  the  sheriff  might  be  restrained  from 
selling  the  mortgaged  premises.  Upon  filing 
this  petition  the  Chancellor  allowed  an  order 
to  show  cause  and  restrained  tbe  sheriff 
from  making  sale  of  said  lands  until  the  fur- 
ther order  of  tbe  court  On  September  7, 
1916,  an  order  was  made  dismissing  the  peti- 
tion of  defendants,  vacating  the  order  to 
show  cause,  and  removing  the  restraint  from 
the  sheriff,  and  it  is  from  this  order  that  this 
appeal  is  taken. 

[1]  The  appellants  contend  that  this  order 
was  made  upon  the  afildavlts  presented,  with- 
out the  hearing  of  witnesses  on  the  allega- 
tions of  the  petition  and  without  affording 
an  opportunity  of  cross-examination  of  wit- 
nesses. Whether  tbe  Chancellor  will  open  a 
decree  after  enrollment  is  a  discretionary 
matter;  the  disposition  of  the  matter  sum- 
marily, on  affidavits,  after  full  argument,  as 
in  the  present  case,  Is  in  accordance  with 
chancery  practice. 

It  Is  also  contended  that  upon  the  return  of 
tbe  execution  unsatisfied,  April  21, 1914,  with 
$8,800  due  for  principal  and  Interest  paid  to 
April  1,  1914,  the  parties,  pending  litigation, 
had  entered  into  a  new  or  different  agree- 
ment affecting  the  subject-matter  of  the  suit, 
from  that  set  out  in  the  bill  of  complaint, 
which  agreement  estopped  cotuplalnants  from 
proceeding  under  the  original  decree.  From 
an  examination  of  the  proofs  it  is  clearly  evi- 
dent that  tbe  complainants  returned  the  ex- 
ecution, not  with  tbe  intention  in  any  way  as 
a  settlement  of  the  decree,  but  to  avoid  the 
expense  and  trouble  of  adjournments  while 
waiting  for  the  defendants  to  keep  their 
promise  to  pay  the  balance  due  In  a  few 
weeks.  It  Is  true  that  one  of  tbe  complain- 
ants wrote  on  June  1,  1914,  to  tbe  defend- 
ants that: 

"l^e  mortgage  we  hold  against  your  Westini 
farm  which  now  stands  at  $8,8()0  will  be  due 
July  1,  1914.  You  ore  hereby  notified  to  pay 
said  mortgage  in  full  on  or  before  July  1st 
next" 

But  be  bad  written  on  May  16,  1914: 

"Can  you  advise  me  definitely  as  to  when  the 
mortgage  I  hold  on  your  farm  will  be  paid  oft 
or  have  all  the  sales  fallen  through  7" 

There  is  no  doubt  that  he  was  referring  to 
the  promises  of  defendants  to  pay  In  a  few 
weeks,  from  the  sale  of  the  property  by  them, 
at  the  time  the  execution  was  returned,  and 
his  reference  to  "mortgage"  waa  intended  to 
refer  to  the  amount  due  In  the  decree. 

In  Hudson  Trust  Co.  v.  Boyd,  80  N.  J.  Eq. 
267,  84  AtL  715,  tbe  CbanceUor  says: 
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"Now,  the  mortme  b  very  eSaetaallr  eontin- 
ued  when  merged  into  a  decree  of  forecloeore, 
which  can  be  enforced  by  execution  at  any  time 
within  20  years  (on  notice  to  the  defendant  after 
the  lapse  of  6  yean),  and,  mider  the  terms  of  the 
decree,  the  defoidants  are  not  foreclosed  of  the 
equity  of  redemption  until  the  premises  are  ac- 
tually sold  by  -virtue  thereof.  In  fact  when 
merited  into  a  decree  the  debt  which  before  was 
one  by  specialty  t)eoomes  one  of  record." 

The  defendantB  cannot  contend  tbat  the 
return  of  the  execatlon  "nnsatlafled"  waa  a 
satisfaction  of  tlie  decree,  and  that  the  mort^ 
gage  thereby  became  in  existence  with  $8,800 
due,  for  prlndpal,  with  Interest  trom  April 
1,  1914 

We  think  the  contention  of  the  complain- 
ants Is  the  proper  one,  and  the  intention  was 
by  returning  the  execution  "nnsatlBfled"  to 
rely  on  their  decree  for  security,  with  the 
light  to  Issue  an  alias  execution  If  necee- 
sary.  The  proofs  do  not  bear  out  the  state- 
ment of  Mr.  Griggs  that,  as  he  understood 
the  matter,  at  the  time  of  the  paymait  of 
$1,200,  as  set  out  in  the  agreement  of  March 
80,  1914,  the  balance  "should  ronaln  as  a 
permanent  investment  to  be  secured  either  by 
the  decree  or  a  new  mortgage."  This  la  de- 
nied by  Mr.  Coddlngtcsi  who  says  that  at  this 
time  he  was  informed  by  Mr.  Wellborn  and 
Mr.  Griggs,  his  attorney,  "that  they  had  a 
prospective  purchaser  for  the  entire  balance 
of  the  tract  at  a  good  price,  which  would 
enable  them  to  pay  off  the  entire  mortgage, 
and  asked  deponent  to  hare  execution  re- 
turned nnsatlBfled  so  as  to  avoid  further  ad- 
journments and  costs,  and  that  the  amount 
would  be  paid  in  a  few  weeks."  Tbe  pro<^ 
appear  to  bear  this  out,  for  thereafter  the 
Cfunplatnants  were  pressing  for  iwyment  un- 
til the  new  execution  was  Issued.  But  even 
if  it  la  admitted  that  the  parties  entered  into 
a  new  agreement,  as  dalmed,  which  would 
estop  the  complainants  from  proceeding  with 
the  original  suit,  the  defendants  are  estop- 
j;>ed  by  their  own  signatures  in  the  agree- 
ment Of  December  20,  1914,  as  to  any  claim 
tliat  the  time  of  payment  was  extmded  or  the 
amount  stated  in  the  execution  is  wrong,  and 
by  agreeing  therein  to  iwy  the  debt  and  con- 
senting to  a  sale.  The  mere  fact  that  a  pay- 
ment was  made  after  the  first  execution  was 
tssned  would  not  require  a  new  decree^  an- 
■wer,  and  adjudication,  before  an  alias  could 
be  kisued;  it  Is  merely  a  matter  of  calcnla- 
Uou.  As  to  a  portion  of  the  lands  having 
been  released.  It  was  quite  proper  to  limit  the 
execution  to  the  part  remaining  unscdd. 

[2]  It  is  objected  that  no  notice  was  glvoa 
of  the  application  for  the  alias  executl(Hi. 
Section  SB  of  the  Chancery  Act  of  1902  (P. 
U  1902,  p.  639),  provides: 

"Execution  may  issue^  without  a  revival  of 
the  decree,  at  any  time  within  twenty  years 
from  the  date  of  such  decree:  Provided,  the  par- 
ties to  tiie  decree,  or  those  of  them  daring- whose 
lives  execution  may  now  issue  without  a  re- 
vival, be  then  livinz;  and  provided  further,  U 
more  than  six  years  nave  elapsed  since  the  enter- 
ing of  the  decree,  a  special  order  of  the  court 
shall  be  necessary  before  the  execution  issae  to  lie 
made  upon  ten  days'  notice  to  the  defendant  of 


the  application  therefor,  and  proof  to  the  sat- 
isfaction of  the  court  of  the  amount  remaining 
due  upon  the  decree." 

The  conditions  of  the  present  case  did  not 
require  notice  to  be  given. 

The  appellants  also  contend  that  at  the 
time  of  filing  the  bill  to  foreclose,  the  prin- 
cipal was  not  due,  as  the  Interest  was  not 
overdue.  This  depends  upon  whether  a  pay- 
ment of  $300,  which  defendants  dalm  was 
made  in  December,  1912,  was  in  fact  made. 
The  only  testimony  to  support  this  is  the  af- 
fidavit of  Charles  £2.  Wellborn,  who  swears 
that  in  December,  1912,  he  desired  to  bor- 
row $2,000  additional  frcmi  Mr.  WUUam  M. 
Sandford,  and  went  to  his  residence  with 
Mr.  William  Von  S^dlltz,  whose  farm  he 
had  Just  sold  with  Mr.  James  T.  Vail,  and 
was  closing  up  the  matter;  that  he  obtain- 
ed from  Yon  S^dlitz  the  money  to  pay  Mr. 
Sandford  and  they  entered  the  residence 
and  met  Mrs.  Sandford,  who  told  Mm  that 
Mr.  Sandford  had  suffered  another  stroke, 
but  suggested  that  he  could  see  him  for  a 
few  moments  and  directed  him  to  the  room 
where  he  was  lying  in  a  bed  chair ;  his  sec- 
retary or  chauffeur  was  present  who  pushed 
his  chair  a  little  nearer  the  window  and 
then  left  the  room;  that  he  explained  the 
nature  of  his  busineBS  and  handed  out  $300 
in  bills  which  Mr.  Sandford  received  and 
then  said  he  could  not  make  the  additional 
loan  of  $2,000,  but  might  do  so  If  be  got 
better ;  that  said  $300  was  part  of  $500  paid 
to  him  by  Von  SeldUtz  on  that  day  for  a 
oommlBsion:  that  said  Von  Seidlitz  is  now 
out  of  the  state,  but  d^Kwent  ezjiected  to 
produce  him  In  a  diort  time  and  is  now  en- 
deavoring to  get  in  touch  with  him.  No  at- 
fldavlt  was  produced  from  Von  Seidlitz,  or 
from  James  T.  Vail  whom  he  mentioned. 

Mrs.  Lizaie  S.  Sandford,  widow  of  Wil- 
liam M.  Sandford,  swears  that  her  husband 
died  December  80,  1912;  that,  for  several 
months  prior  to  bis  decease,  be  bad  beoi 
failing  In  health;  that,  during  the  month 
of  December,  1912,  he  was  unable  physically 
to  transact  business;  that  he  did  not  pre- 
tend to  or  attempt  to  transact  business  with 
any  one  daring  that  month,  unless  deponent 
or  some  other  member  of  the  family  were 
present ;  that,  as  to  the  statement  of  Charles 
S.  Wellborn  that  lie  called  at  the  home  of 
■aid  William  M.  Sandford  In  the  month  of 
December,  1912,  and  i;>ald  to  said  William 
M.  Sandford  the  sum  of  $300  in  the  presence 
of  one  William  Von  Seidlitz,  she  Is  positive 
that  neither  Mr.  Wellborn  or  said  Mr.  Von 
Seidlitz  was  at  the  home  of  William  M.  Sand- 
ford during  the  month  of  December,  1912; 
tbat  she  was  home  with  her  husband  during 
the  entire  month,  and  that,  had  Mr.  Well- 
born and  Mr.  Von  Seidlitz  been  there,  she 
would  have  known  it ;  that  her  said  husband 
was  confined  to  bis  bed  nearly  all  the  time 
during  the  entire  month  of  December ;  that 
the  said  William  M.  Sandford  had  had  sever- 
al strokes  of  paralysis,  and  that  he  was 
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paralyzed  daring  the  month  of  December, 
1912;  that  It  was  physically  impossible  for 
blm  to  belp  himself,  and  required  the  as- 
sistance of  bis  wife  or  nurse  whenever  he 
was  moved  about  the  room,  which  was  sel- 
dom done;  during  the  entire  month  of  De- 
cember, 1912,  the  said  Wm.  M.  Sandford  was 
physically  unable  to  work  or  to  move  about 
the  room  without  assistance ;  that  her  posi- 
tion in  the  care  of  her  husband  was  such, 
during  the  month  of  December,  1912,  that, 
bad  the  said  Charles  E.  Wellborn  or  William 
Van  Seldlltz  been  to  the  house,  she  would 
have  seen  them  and  known ;  that  for  a  year 
or  more  prior  to  the  death  of  her  said  hus- 
band, her  husband  was  unable  to  alone  at- 
tend to  his  business  affairs;  that  be  kept 
bis  papers  at  bis  home,  and  that  she,  when- 
ever they  were  required,  would  go  to  Uie  safe 
and  procure  the  papers,  and  take  them  to 
her  husband,  and  transact  whatever  business 
was  necessary  to  be  transacted. 

Joseph  Dunlap  swears  that  be  was  em- 
ployed as  chaufTenr  for  Mr.  Sandford  from 
January  20,  1911,  to  January  20,  1913;  that 
he  has  had  read  to  him  the  affidavit  of 
Charles  E.  Wellborn;  that  be  was  the  only 
chauffeur  or  secretary  In  Mr.  Sandford's  em- 
ploy during  the  period  he  was  there;  that 
during  the  month  of  December,  1912,  Mr. 
Sandford  was  seriously  ill  and,  in  the  opin- 
ion of  deponent,  physically  unable  to  transact 
any  business;  that  as  to  the  statement  of 
Ghas.  B.  Wellborn,  contained  in  said  afDda- 
vit,  that  he,  with  Mr.  Von  Seldlltz,  caUed  at 
the  residence  of  Mr.  Sandford,  and  came  in- 
to bis  bedroom  while  he  (deponent)  was  seat- 
ed therein  is  not  true;  that  he  was  not  In 
Mr.  Sandford's  bedroom,  or  in  any  room  in 
the  residence  of  Mr.  Sandford  during  the 
month  of  Dec^nber,  1912,  or  at  any  other 
time,  when  Mr.  Wellborn  and  Mr.  Yon  Seld- 
lltz, or  either  of  them  were  present. 

William  M.  Sandford,  Jr.,  swears  that 
Charles  E.  Wellborn  was  not  at  the  house 
of  WilUam  M.  Sandford  in  December,  1912, 
and  never  paid  $300  to  cover  Interest  from 
July  1,  1912,  to  January  1,  1913;  that  at 
that  time  his  father  was  physically  incapaci- 
tated and  unable  to  transact  any  business 
without  assistance ;  that  he  could  not  dress 
himself,  or  move  from  his  tied  without  as- 
sistance; that  he  was  confined  to  his  home 
and  bedroom,  but  that,  occasionally,  he  wata 
moved  to  the  adjoining  room,  with  the  as- 
sistance of  his  wife,  nurse,  or  other  members 
of  his  family;  that,  at  that  time,  and  for 
a  long  period,  prior  to  said  time,  he  has  per- 
sonally locked  after  the  business  of  his 
said  father,  would  go  to  bis  father's  home 
almost  every  evening,  and  transact  whatever 
business  required  to  be  transacted;  that, 
had  the  said  Charles  E.  Wellborn  been  at 
the  home  of  his  father  during  said  month 
of  December,  1912,  with  one  WUllam  Von 
Seldlltz,  as  alleged  by  said  Charles  E.  Well- 
t>otn,  deponent  would  have  known  of  said 
visit;   that  dep<«ent  never  saw  or  heard  of 


a  party  by  the  name  of  WlUtam  Von  Seld- 
lltz until  he  read  the  affidavit  of  petitioner. 

We  have  examined  carefully  the  testimony 
of  Mr.  Wellborn  in  this  cause ;  be  attempts 
to  prove  another  payment  of  $300  for  inter- 
est by  a  check  on  the  Dnnellen  bank,  but  the 
check  is  not  produced.  Mr.  William  B.  Cod- 
dington  swears  that  the  statement  of  Charles 
E.  WeUbom  that  $383  was  not  credited  on 
the  bond  until  late  in  the  fall  of  1914,  is  un- 
true, and  his  statement  that  there  was  credit 
on  said  bond  of  $300  under  date  of  January 
16,  1914,  is  untrue,  said  bond  had  been  in 
Mr.  Coddlngton's  iwssesslon  since  the  filing 
of  the  bill;  that  the  statement  of  Mr.  Well- 
born as  to  how  the  moneys  paid  by  Hallock 
for  the  portion  of  the  premises  released  from 
the  lien  of  said  mortgage  were  to  be  paid  is 
untme.  Statements  as  to  the  master's  re- 
port not  being  on  file  in  Trenton  were,  to 
say  the  least,  careless,  as  the  report  was  no 
doubt  <Mi  file  at  the  proper  time,  and  still  Is, 
as  appears  by  the  indorsements  thereon.  In 
our  opinion  his  testimony  should  be  given 
little,  if  any,  credence;  and  the  evidence 
clearly  shows  that  the  principal  of  the  mort- 
gage was  due  at  the  time  of  filing  the  biU 
by  reason  of  default  in  Interest 

It  Is  well  settled  that  the  Court  of  Chan- 
cery has  discretionary  power,  even  after  en- 
rollment, to  open  a  regular  decree  obtained 
by  default  for  the  purpose  of  giving  the  de- 
fendant an  OK>ortnnity  to  make  a  defense  on 
the  merits,  where  he  has  been  deprived  of 
such  defense,  ^ther  by  mistake  or  accident, 
or  by  the  neglig«(ice  of  his  solicitor.  This 
has  been  expressly  determined  in  this  court 
in  Day  v.  Allaire,  31  N.  J.  Eq.  303,  315.  In 
this  case  an  answor  was  Interposed  by  the 
defendant  and  testimony  taken,  but  her  solic- 
itor abandoned  the  case  without  her  knowl- 
edge, omitting  and  refusing  to  take  testimony 
of  several  material  witnesses,  and  did  not 
present  the  evidence  taken  or  argne  the  case 
before  the  Chancellor ;  in  that  sense  the  de- 
cree was  taken  by  default.  In  the  case  sub 
Judice  there  was  no  surprise,  the  subpflenas 
were  duly  served,  and  that  of  one  of  the  de- 
fendants, James  T.  Vail,  was  acknowledged 
by  his  solicitor,  who  was  also  solicitor  of  ap- 
pellants ;  there  was  no  merit  as  appears 
from  the  proofs;  and  there  was  no  neglect 
on  the  part  of  defendants'  solicitor,  as  he  in- 
formed defendants  of  every  st^  taken,  and 
each  action  was  with  their  concurrence. 

In  Embury  v.  Bergaminl,  24  N.  J.  Eq.  227, 
it  was  held  that  a  decree  by  default,  after 
an  enrollment,  would  be  opened  "for  the  pur- 
pose of  giving  a  defendant  an  opportunity 
to  make  his  defense,  where  such  defense  is 
meritorious,  and  he  has  not  been  heard  in 
relation  thereto,  either  through  mistake,  ac- 
cident, or  surprise."  In  the  present  case  the 
defense  is  not  meritorious  and  the  defend- 
ants have  not  been  prevented  from  being 
heard  either  through  mistake,  accident,  or 
surprise. 

A  final  decree  will  not  be  <qpened  to  let  in 
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a  defense,  wbere,  from  the  evidence  salMnlt- 
ted,  it  appears  that  the  evidence  to  sustain 
such  defense  would  be  Insufficient  to  over- 
come that  on  which  the  decree  was  founded. 
Morris  v.  Hlnchman,  32  N.  J.  Eq.  204. 

In  MlUer  v.  HUd,  U  N.  J.  Eq.  25,  it  was 
held  that  the  court  will  open  a  decree  obtain- 
ed by  surprise,  but  not  where  a  party  has 
had  notice  of  the  suit  and  has  had  an  oppor- 
tunity of  making  his  defense,  and  has  neg- 
lected doing  sa 

In  Williams,  Jr..  v.  Lowe,  79  N.  J.  Eq.  173, 
81  Atl.  760,  it  was  held  that : 

"Whether  or  not  a  final  decree  shall  be  opened 
is  discretionary  in  the  Court  of  Chancery,  and 
where  an  order  refuslni;  to  open  a  decree  waa 
neither  an  abuse  of  such  discretion  nor  the  re- 
sult of  mistalce  or  of  any  imposition  practiced 
on  that  court,  this  court  wilt  not  review  such  or- 
der for  the  mere  purpose  of  substituting  its  dis- 
cretion for  that  of  the  Court  of  Chancery." 

Tbe  order  refusing  to  open  the  decree  in 
the  case  sub  jndlce  was  neither  an  abuse  of 
such  discretion  nor  the  result  of  mistake  or 
of  any  imposition  practiced  upon  the  court 
below. 

Our  conclusion  Is  that  the  appellants  have 
not  shown  themselves  entitled  to  open  this 
decree  for  tbe  purpose  of  making  a  defense 
on  the  merits;  the  proofs  do  not  show  a 
meritorious  defense,  nor  have  they  been  de- 
prived of  such  defense,  by  mistake,  accident, 
or  suriHise,  or  l^  neglect  of  their  solicitor; 
to  permit  them  to  do  so  would  be  to  put  a 
premium  not  only  upon  carelessness  and 
laches,  but  upon  lack  of  honesty  and  the 
avoidance  of  the  obligations  of  a  written 
paper  admitting  that  what  they  now  claim 
as  to  payment  of  interest  is  false;  nor  has 
there  been  shown  any  abuse  of  the  discre- 
tionary power  of  the  court  below  in  refus- 
ing to  open  the  decree. 

The  order  dismissing  tbe  petition  of  de- 
fendants, vacating  the  order  to  show  cause, 
and  removing  the  restraint  from  the  sheriff, 
is  affirmed,  with  costs. 


MORAN  V.  OENTBAIi  B.  CO.  OF  NEW 
JERSEY.    (No.  22.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1916.) 

CoMMxncE  «=s>27— Railboads— Fkdebal  E!m- 

FLOTKBS'  LjABrLITT  AOT— "IWTEBSTATB  COM- 
KEBCE." 

As  a  car  which  bad  been  engaged  in  inter- 
state commerce  lost  its  character  as  an  "inter- 
state commerce"  car  the  instant  its  cargo  was 
fnlly  discharged,  and  did  not  acquire  a  new 
character  as  an  interstate  commerce  car  until 
the  railroad  manifested  its  intention  by  act 
or  word  to  nse  It,  an  emnloyi  injured  by  the  car, 
while  it  was  empty  and  awaitmg  orders  could 
not  recover  under  the  federal  Employers'  Lia- 
bility Act  lAct  Cong.  April  22.  1908,  c.  149.  85 
Stat.  65  [uTs.  Comp.  a.  1913,  tS  8657-8665]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  f  26;    Dec.  Dig.  «=»  27. 

For  other  definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 


Appeal  from  Supreme  Court 

Action  by  Eugene  W.  Moran  against  tbe 
Central  Railroad  Company  at  New  Jersey. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Charles  M.  Egan,  of  Jersey  City,  for  ap- 
pellant. George  Holmes  and  Edwards  & 
Smith,  both  of  Jersey  City,  for  respondent. 

PER  CURIAM.  The  plaintiff,  who  was 
injured  by  a  car  of  the  defendant  company, 
sued  for  damages  in  the  New  Jersey  Supreme 
(Tourt,  alleging  that  the  defendant  at  the 
time  of  tbe  accident  was  a  common  carrier 
of  passengers  and  freight  to  and  from  the 
state  of  New  Jersey  from  and  to  the  states 
of  New  York  and  Pennsylvania,  and  claimed 
a  right  to  recover  under  tbe  act  of  Congress 
of  April  22,  lOOS,  commonly  called  the  federal 
"Employers'  Uablllty  Act."  The  case  was 
refered  to  the  Hudson  circuit,  and  tlie  trial 
Judge  directed  a  verdict  for  the  defendant 
on  the  ground  that  at  the  time  the  accident 
happened  tbe  car  which  caused  the  plaintiff's 
injury  was  not  engaged  in  Interstate  com- 
merce. The  learned  trial  Judge,  in  directing 
the  verdict,  observed,  among  other  things: 

"When  the  defendant's  case  was  put  in— and 
no  part  of  this  evidence  seems  to  have  been 
shaken  by  cross-examination,  and  no  attempt 
was  made  by  way  of  rebuttal — that  this  car, 
when  it  bad  discharged  its  cargo  at  Kiiat  Ferry 
street,  bad  then  been  taken  back  to  Brill's  Junc- 
tion, to  be  left  there  awaiting  nn  order  for  cars, 
and  that  order  was  given  to  Mr.  Hastings,  who 
was  the  general  yardmaster,  then  tbe  nature  of 
the  order  was  manifested ;  the  order  was  that 
be  was  to  give  a  certain  amount  of  tonnage  in 
cars,  and  it  was  his  function  to  select  what  cars 
should  comply  with  that  order,  and  that  order 
was  not  given  until  half  past  5  or  6  o'clock  on 
the  doy  of  the  accident,  and  the  accident  hap- 
pened at  3  on  that  day— my  function,  then,  it 
seems  to  me,  became  perfectly  clear,  and  tiiat 
was,  wlien  all  the  evidence  was  in,  and  it  was 
manifest  that  there  wns  nothing  upon  which  the 
jury  could  infer,  in  the  light  of  the  explanatory 
proof  produced  by  the  defendant,  which  ampli- 
fied and  clarified  tbe  rather  va^ue  evidence  pro- 
duced on  the  part  of  the  plaintiff — ^it  then  seem- 
ed to  me  it  became  my  duty  to  say  that  there 
was  not  anything  in  the  oase  whldi  would  au- 
thorize me  to  say  that  tbe  jury  might  conclude 
that  the  car  at  that  time  was  engaged  in  inter- 
state commerce.  •  •  *  I  think  the  interstate 
character  of  that  car  ceased,  and  I  so  decide, 
when  tbe  function  that  the  car  wns  performing 
in  the  interstate  commerce  was  ended ;  that  is. 
it  was  engaged  in  the  purpose  of  carting  coal 
from  Mauch  Chunk  to  Newark,  from  a  consign- 
or to  a  consignee.  When  it  bad  taken  the  last 
vestige  of  coal  off  of  tbe  car,  and  had  delivered 
it  to  the  consignee,  I  think  at  that  point  its 
character  as  an  interstate  commerce  car  ceased, 
and  that  it  did  not  acquire  a  new  character  as 
an  interstate  commerce  car  until  the  Intention 
on  the  part  of  tbe  railroad  company  to  use  that 
car  had  been  In  some  way  manifested,  either  by 
act  or  by  word." 

We  are  of  opinion  that  the  facts  of  this 
case  required  the  course  which  was  taken  by 
the  learned  trial  Judge.  The  law  of  the 
case  will  be  found  to  be  correctly  stated  in 
tbe  opinion  of  McPherson,  J.,  in  Pennsyl- 
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ranla  R.  R.  Co.  r.  Knox  (TJ.  S.  Circuit  Court 
of  Appeals,  Third  Circuit)  218  Fed.  748,  751, 
134  a  C.  A.  426. 


CGI/BT  ▼.  J,  "W.  WHITE  CO. 

(Supreme  Judicial  Court  of  Maineu     April  1, 
101&) 

Mastbb  and  Sebtant  €=»304— Injubies  to 
Thibd  Pebsors— AonoNa — Neouoenob  of 
Masteb. 

The  superintendent  of  a  factory  directed  a 
crate  to  be  placed  against  the  building  In  such 
a  position  that  it  could  be  blown  over  by  the 
wind.  It  was  blown  over  in  the  morning,  and 
an  employ^  lifted  it  up  against  the  building 
again,  leaving  it  to  get  nails  and  a  hammer  to 
secure  it.  The  superintendent  about  that  time 
came  to  the  factory,  and,  though  the  wind  was 
blowing  heavily,  he  took  no  precautions  to  se- 
cure the  crate  and  protect  passers-by.  Held, 
that  he  was  guilty  ot  negligence  chargeable  to 
the  owner  of  the  factory. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  1226-1229;  Dec  Dig. 
«=>304.) 

On  Motion  irom  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  R.  A.  Ia  Colby  against  the  J. 
W.  White  Company.  There  was  a  verdict 
for  plaintiff,  and  defendant  moves  for  a  new 
trial.    Motion  overruled. 

Argued  before  SAVAGE,  C.  3^  and  COR- 
NISH, KING,  HALET,  HANSON,  and  PHIL- 
BROOK,  JJ. 

McGilUcuddy  ft  Morey,  of  Lewlston,  for 
plaintiff.  John  A.  Morrill,  of  Auburn,  for 
defendant 

HAI/ET,  J.  This  Is  an  action  on  the  case 
to  recover  damages  for  personal  Injuries. 
The  verdict  was  for  the  plaintiff  for  $1,504.16, 
and  the  case  is  before  this  court  on  a  mo- 
tion for  a  new  trial.  The  defendant  corpora- 
tion is  a  manufacturer  of  windows,  doors, 
blinds,  etc.,  and  its  building  where  the  ac- 
cident described  in  the  writ  took  place  Is 
situated  on  Main  street,  at  the  end  of  the 
North  Bridge,  so  called,  and  on  the  right- 
hand  side  of  Main  street  going  from  Auburn 
into  Lewiston.  There  is  a  platform  about 
6  feet  wide,  measured  from  the  inside  of  the 
sidewalk  to  the  building.  The  sidewalk  ex- 
tends from  the  bridge  along  the  right-hand 
side  of  Main  street  to  Lisbon  street,  over 
which  sidewalk  there  is  a  large  amount  of 
travel.  The  defendant  was  in  the  habit  of 
re<-elvlng  large  plates  of  glass  crated,  and 
standing  them  on  the  platform  near  to  the 
building  until  the  glass  had  been  removed, 
and  s(>me  time  afterwards  removed  the  empty 
crates  to  some  place  for  storage.  On  the 
night  of  May  26,  1915,  and  on  the  night  be- 
fore, the  defendant  left  standing  leaning 
against  the  building  two  crates  of  glass,  and 
leaning  against  them  an  empty  crate  from 
which  the  glass  had  been  removed.  The 
empty  crate  was  60  inches  wide  by  83  inches 
long,    and    weighed    between   140   and   150 


pounds.  It  was  so  placed  that  if  it  fell  over 
it  would  fall  upon  the  sidewalk  for  a  dis- 
tance of  about  S  or  4  feet  The  plaintiff  was 
a  man  34  years  of  age,  and  resided  In  Au- 
burn, and  at  the  time  of  the  accident  (May 
2Ttb)  was  working  fbr  the  New  England 
Telephone  ft  Tdegraph  Company,  and  had 
been  so  employed  for  3%  years  prior  there- 
to. At  about  6  :S0  o'clock  on  the  morning  of 
the  accident  there  was  a  strong  wind  blow- 
ing with  sufficient  force  to  throw  the  empty 
crate  down  on  the  sidewalk,  and  Just  be- 
fore 7  o'clock  one  of  the  employes  of  the  de- 
fendant, who  was  a  glazier  on  his  way  to 
work,  discovered  the  crate  across  the  side- 
walk, and,  with  the  assistance  of  another 
man  who  was  passing,  placed  the  crate  in 
the  same  place  and  position  that  it  was  be- 
fore it  feU,  and  went  into  the  shop  to  get 
a  hammer,  nails,  and  a  piece  of  wood  to 
fasten  the  crate  so  that  it  would  not  again 
blow  over.  While  Mr.  Goes,  the  onployfi 
who  set  up  the  crate  from  the  sidewalk  aa 
above,  was  In  the  shop,  Mr.  Gammon,  the 
superintendent  of  the  defendant  company, 
who,  in  the  absence  of  Mr.  White,  had  full 
authority  tn  and  around  the  premises,  and 
who  the  night  before,  with  the  assistance  of 
some  of  the  men,  placed  the  empty  crate  on 
the  platform  In  the  same  position  that  It 
was  before  it  had  blown  over,  came  to  work, 
and,  passing  the  crate  standing  as  he  left  It 
the  night  before,  went  Into  the  shop  and  took 
ofT  his  coat,  when  he  heard  a  noise,  and, 
looking  out  of  the  window,  saw  the  box  down 
on  the  sidewalk,  during  which  time  the  plaln- 
tlfC  passed  along  on  the  sidewalk  on  his  way 
to  work,  and  the  box  fell,  by  reason  of  the 
strong  wind,  off  the  platform  onto  the  plain- 
tiff and  crushed  him  to  the  ground,  and  be 
recdved  the  Injuries  for  which  this  action 
is  brought 

The  testimony  of  the  witnesses  as  to  the 
occurrence  of  the  accident  and  as  to  the  facts 
which  caused  the  accident  are  uncontrovert- 
ed.  It  is  claimed  by  the  defendant  that  Mr. 
Goss,  the  employ^  ot  the  defendant,  wbea 
he  removed  the  crate  from  the  sidewalk  and 
set  it  on  the  platform  where  Mr.  Gammon, 
the  superint^ident,  had  left  it  the  night  be- 
fore, was  not  acting  within  the  scope  of  his 
employment  that  he  was  a  mere  volunteer, 
and  for  his  negligence  In  leaving  the  crate 
in  the  dangerous  position  in  which  it  was 
the  defendant  is  not  liable.  It  is  not  neces- 
sary In  ruling  upon  the  moticni  to  determioe 
whether  the  employ^  Goss  was  a  servant  of 
the  defendant  or  a  volunteer,  as  the  evidence 
clearly  shows  the  liability  of  the  defendant, 
even  if  be  was  a  volunteer. 

That  the  empty  crate  was  placed  in  an 
unsafe  position  and  was  liable  to  fall  upon 
the  sidewalk  and  Injure  travelers  passing 
along  the  sidewalk  is  too  plain  for  argu- 
ment The  plaintiff  was  lawfully  passing 
alpng  the  sidewalk,  and  was  Injured  by  the 
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crate  CtlUng  from  the  platfbrm  to  the  side- 
walk. It  U  true  that  the  crate  had  fallen 
a  short  time  before  this  tacdd^it,  and  had 
been  replaced  In  the  same  place  and  in  the 
same  position  that  it  was  left  by  Mr.  Gam- 
mon, the  superintendent,  the  night  befor& 
A  few  minutes  before  it  fell  upon  the  plaln- 
tilf  Mr.  Ckimmon  passed  it  and  went  into 
the  office  of  the  company.  It  was  thai  in 
the  same  dangerous  position  that  he  had 
left  it.  The  wind  bad  increased,  and  it  was 
blowing  so  bard  that  it  could  and  did  blow 
It  over.  Seeing  It  there  in  that  high  wind 
and  unsafe  position,  he  left  It  there  and  went 
to  the  office  to  remove  his  raincoat  He 
should  have  known  that  there  was  danger 
of  its  falling.  It  was  his  duty,  representing 
the  defendant  and  exercising  the  care  (tf  an 
ordinary  prudent  person,  to  have  removed  it 
or  placed  it  in  a  position  that  It  would  not 
fail  upon  innocent  passers-by.  He  thought 
it  was  in  the  same  situation  that  he  had 
created  when  he  placed  it  there  not  securely 
fastened.  Even  the  employ^  Ooss  went  for 
a  hammer,  nails,  and  a  board  to  nail  it  so 
that  it  would  be  safe.  The  situation  was 
rach  that  Goss  knew  that  it  was  not  safe, 
and  the  jury  were  Justified,  from  the  admit- 
ted facts,  in  finding  that  the  defendant's 
superintendent,  in  the  exercise  of  due  care^ 
abonld  have  known  that  the  crate  was  not 
securely  placed  upon  the  platform,  was  In 
that  position  with  the  wind  blowUig  as  It 
was,  that  there  was  danger  of  its  falling  upon, 
people  using  the  sidewalk,  and  that  it  was 
Ills  duty  to  have  placed  It  in  a  safe  posi- 
tion by  laying  it  flat  upon  the  platform  until 
it  could  have  been  securely  fastened,  or  re- 
moved from  the  platform,  and  when  he  went 
to  the  office  of  the  company  leaving  it  in 
that  position,  with  no  one  to  guard  it,  or  to 
warn  the  passers-by,  he  did  not  exercise  due 
care,  and,  if  he  had  done  so,  the  accident 
would  not  have  happened. 
Motion  overruled. 


MAHONEY  V.  GAMBLE-DESMOND  00. 
et  al. 
(Supreme  Gourt  of  Errors  of  0(MmecticQt. 
March  15,  1916.) 

1.  Mastbb  AMD  Sbbvant  «=»88&— Wobkmkn's 

COMPKNSATION— PABTIAI,   DEPKNDBNCT. 

Where,  at  the  time  of  injuries  resulting  in 
tiie  death  of  the  claimant's  son,  received  in  the 
course  of  his  employment,  the  claimant  was 
totally  incapacitated  for  work,  he  was  m  titled 
to  compensation,  since  it  was  his  right  to  re- 
ceive the  entire  wages  of  the  minor  and  ose 
them  in  support  of  the  family,  and  it  was  im- 
material whether  the  support  of  the  minor  con- 
sumed his  entire  wages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=»388.] 

2.  Master  and  Sebvant  «s>388— Wobkmen's 
GoicPENSATioN  —  "DBPENDBwr"— How  D«- 
iKBunncD. 

Dependency  under  the  Workmen's  Compm- 
sation  Act  (Laws  1S13,  c.  138)  is  to  be  deter- 
mined in   accordance  with   the   fact  as  it   ex- 


isted at  the  time  of  the  injury,  dependents  being 
members  of  the  injured  family  or  next  of  kin 
wholly  or  partially  dependent  on  the  earnings 
of  the  employ^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dee.  X^.  «=a38S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  D^endent.] 

8.   MaBTKB  AKD  SsaVAHT  «=>S88— WOBKHBN'B 

CoMPENBATioR— Right  to  (Compensation— 

Depbndbnot. 

The  rule  that  an  employ^  seeking  compen- 
sation most,  to  lessen  the  amount  thereof,  sub- 
mit to  necessary  operation,  does  not  apply  to  a 
dependent  who,  if  he  snbmitted  to  an  operation, 
might  not  thereafter  be  a  dependent,  but  he  is 
ectitled  to  compensation  for  the  full  period  al- 
lowed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=»888.] 

4.  Master  and  Servant  «=340&— Wobkmxn'S 
Compensation — Dxfkndenot. 

Although  Woriunen's  Comitensation  Act,  ( 
10.  provides  that  a  husband  shul  be  conclusive- 
ly presumed  to  be  totally  dependent  upon  a  wife 
with  whom  he  lives  at  the  time  of  her  injury, 
that  presumpdMi  does  not  arise  as  against  his 
being  compensated  for  injuries  to  a  son,  but  that 
is  a  fact  to  be  determined  in  every  case,  and 
not  governed  by  presumption. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>403.] 

5.  Mastbb  and  Sbbvant  «3>S86(1)  —  Wobk- 
men'b  Compensation  —  AMOxnm  AUiOWA- 
Bue— Physician's  Sbbivices. 

The  surviving  dependent  of  a  servant  who 
received  injuries  causing  his  death  is  not  en- 
titled to  ccHnpensation  for  amounts  paid  to  a 
physician  unnecessarily  called  in  the  consulta- 
tion in  order  to  save  the  life  of  the  servant  by 
■n  <^>eration,  anothe''  competent  physician  being 
in  attmdanoe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  «s3386(l).] 

Apoeel  from  Superior  Court,  New  Haven 
County ;   Howard  J.  Curtis,  Judge. 

Pzooeedings  under  the  Workmen's  Comp^i- 
aatlon  Act  by  Michael  J.  Mahoney  against 
the  Gamble-Desmond  Company  and  another. 
From  a  judgment  of  the  superior  court  afflmt- 
ing  an  award  by  the  commlasloner,  the  em- 
ployer ^jpealA  JElrror  In  part,  cause  re- 
manded. 


The  claimant,  Michael  J.  Mahraiey, 
awarded  compensation  as  a  dependent  upon 
his  son  Leo  Maboney,  who  died  as  the  result 
of  an  Injary  arising  out  of  and  in  the  course 
of  his  empl<qrment  by  the  respondent  The 
deceased  was  a  boy  IB  years  old,  earning 
$3.60  a  week.  1b»  father  was  a  man  of  40 
years,  and  until  about  5  months  before  the 
boy's  death  was  employed  as  a  master  me- 
dianic.  During  the  last  2  years  of  his  em- 
ployment he  sufFered  from  a  double  inguinal 
hernia,  and  became  for  that  reason  incapaci- 
tated from  earning  any  substantial  amount 
for  about  6  months  before  the  son's  injury. 

Leo  Mahoney  lived  with  his  father,  and  the 
family  included  the  mother  and  two  minor 
children.  Leo  brought  all  of  his  wages  home 
and  gave  them  to  his  father.  At  and  t>efore 
the  time  of  the  injury  the  father  had  no  in- 
come except  the  boy's  earnings,  and  the  fam- 
ily expenses  during  the  S  montha  of  the 
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father's  Idleness  and  at  the  time  of  the  boy's 
Injury  were  paid  out  of  the  boy's  wages  and 
out  of  accumulated  savings  and  borrowed 
money.  It  did  not  appear  that  the  expense 
of  the  boy's  support,  as  the  family  were  liv- 
ing at  the  time  of  the  injury,  was  lees  than 
$3.50  per  week.  It  is  found  that  the  father's 
condition  "called  for  and  now  calls  for  an 
operation,"  but  that  owing  to  a  supposed  un- 
faTorable  ftuully  history,  he  was  and  is  un- 
willing to  submit  to  an  operation. 
Other  facts  are  stated  in  the  opinion. 

Ralph  O.  Wells,  of  Hartford,  for  appellant. 
Arthur  B.  O'Keefe  and  John  CunlUfe,  Jr., 
both  of  New  IDaren,  for  appellee. 

BBACH,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  first  and  most  important 
question  raised  by  this  appeal  is  whether  un- 
der the  facts  found  the  superior  court  erred 
In  sustaining  the  commissioner's  ruling  that 
Michael  J.  MahiMiey  was  dependent  upon  his 
son  Leo.  Dejtendency  is  to  be  determined 
under  our  act  In  accordance  with  the  fact  as 
the  fact  may  be  at  the  time  of  the  injury,  and 
dependants  are  defined  as  members  of  the 
Injured  family  or  next  of  kin  who  were 
wholly  or  partly  dependent  on  the  earnings 
of  the  employe  at  the  time  of  his  Injury.  The 
respondent's  claim  is  that  the  true  Inquiry 
is  whether  the  deceased  was  a  financial  asset 
to  the  alleged  dependent,  and  that  the  mere 
fact  that  the  boy's  eemlngs  entered  the 
common  family  fund  Is  not  material,  unless 
those  earnings  exceeded  the  cost  of  his  main- 
tenance. The  burden  of  proof,  it  is  said,  is 
upon  the  claimant,  and  that  on  the  finding 
it  has  not  been  established  that  the  expense 
of  the  boy's  support  was  less  than  his  week- 
ly wage;  hence  it  is  claimed  that  there  is 
no  legal  foundation  for  the  finding  of  de- 
pendency. 

The  respondent's  contention  finds  support 
in  two  Bngllsh  cases  of  partial  deiiendency. 
Mala  Colliery  Co.  v.  Da  vies,  100  A.  C.  858 ; 
Tamworth  CoUlery  Co.  v.  Hall,  1911  A.  C. 
666. 

'  The  English  Workmen's  Compensation  Act 
provides  that  in  cases  of  partial  dependency 
the  amount  recoverable  shall  be  reasonable 
"and  proportionate  to  the  injury  to  the  said 
dependents."  This  language  required  the 
EkigUsh  courts  in  cases  of  partial  dependency 
to  look  Into  the  question  whether  the  deceas- 
ed was  a  financial  asset  and  whether  his 
death  was  a  financial  injury  to  the  depend- 
ent. On  the  other  hand,  our  act  makes  the 
sole  test  one  of  dependency  upon  the  earn- 
ings of  the  deceased  at  the  time  of  the  injury 
and  fixes  the  minlmnm  award  in  cases  where 
the  Injury  results  in  death  at  $6  per  week. 
We  are  not,  therefore,  required  in  this  case 
to  strike  a  balance  between  the  boy's  earnings 
and  the  cost  of  his  maintenance,  with  a  view 
to  ascertaining  whether  his  death  was  a 
financial  injury  to  the  father.  We  are  only 
to  determine  whether  at  the  time  of  the  In- 


Jury  the  father  was  dependent  upon  the  boy's 
earnings  within  the  meaning  of  the  act  As 
to  this  we  think  there  can  be  no  doubt.  It 
was  the  father's  duty  to  saiq;>ort  the  boy,  and 
It  was  his  right  to  receive  the  twy's  wages. 
The  boy  did  not,  as  the  respondent  argues^ 
give  to  his  father  his  pay  envelope  in  ex- 
change for  maintenance.  Nor  did  the  father 
maintain  the  boy  in  excliange  for  Ills  wages. 
The  boy's  wages  belonged  to  the  fattier. 
Whatever  earnings  the  boy  turned  over  to  his 
father  were  used  by  the  ftither  in  discharg- 
ing his  legal  obligation  to  support  his  family ; 
and  as  the  father  had  no  other  Income  at  the 
time  of  the  Injury,  he  was  plainly  dependent 
on  the  boy's  earnings  for  his  means  of  living 
within  the  definlticm  laid  down  in  Powers  v. 
Hotel  Bond  Co.,  89  Conn.  143,  162,  93  AtL 
246. 

[3]  Tbe  next  qaestlMi  Is  whether  the  father 
was  entitled  to  compeosatlon  oa  the  ground 
of  physical  disability  for  a  period  In  excess 
of  that  reascmably  required  to  complete  the 
cure  of  his  hernia.  The  attempt  is  to  apply 
to  a  dependent  whose  dependency  is  due  to 
physical  incapacity  the  same  rule  that  has 
been  applied  to  an  employ^  who  refuses  to 
undergo  medical  or  surgical  treatment  whidi 
will  relieve  or  remove  his  incapacity  to  wo]^ 
at  his  trade.  In  such  cases  the  rule  laid 
down  in  England  and  recently  In  Massacdin- 
setts  (Floccher's  Case,  221  Mass.  64,  108  N. 
E.  1032),  seems  to  be  that  unless  the  claim- 
pant  by  reason  of  some  Idiosyncracy  will  be 
subjected  to  unusual  risk  and  danger  there- 
by, It  la  his  duty  to  submit  to  a  surgical 
operation  if  it  fairly  and  reasonably  aroears 
that  the  result  of  such  operation  will  be  a 
real  and  substantial  physical  gain. 

We  tliink,  however,  that  this  record  does 
not  present  any  findings  of  ftict  which  call 
for  a  determination  of  that  question  at  tUs 
time.  The  finding  that  Michael  J.  Uahoney's 
condition  "called  for  and  now  calls  for  an 
operation"  is  not  sufficiently  definite  to  en- 
able us  to  say  that  the  rule,  if  we  should 
adopt  It,  ought  to  be  applied  to  this  case. 
There  ought  to  be  an  explicit  finding  of  the 
probable  favorable  result  of  the  operation 
and  of  the  unreasonable  refusal  to  submit  to 
such  operation,  before  it  can  be  said  that 
the  right  to  continued  compensation  has  been 
lost 

[4]  The  respondent  also  claims  that  because 
section  10  of  the  act  provides  that  a  hus- 
band shall  be  conclusively  presumed  to  be  to- 
tally dependent  upon  a  wife  with  whom  he 
lives  at  the  time  of  her  injury,  and  since 
such  dependency  could  not  be  created  by  the 
injury,  there  is  established  by  the  act  a  con- 
clusive presumption  of  mutual  and  total  de- 
pendency In  every  case  where  husband  and 
wife  live  together.  From  this  it  is  argued 
that  the  claimant  could  not  have  been  totally 
dependent  upon  bis  minor  son  alsa  The 
answer  is  that  the  dependency  of  a  husband 
upon  a  wife  is  based  upon  a  prwranq^oa 
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whl(A  maj'  not  be  trne  In  fact  and  ivblCb  does 
not  arise  nntll  the  wife  la  Injured,  and  that 
the  act  farther  provides  that : 

"In  all  other  eases  qnestions  of  dependener, 
total  or  partial,  shall  be  determined  in  accord- 
ance with  the  facL  as  the  fact  may  be  at  the 
time  of  the  injury. 

[S]  There  Is  one  reason  of  appeal  which 
we  think  Is  well  taken,  and  It  relates  to  the 
fact  that  an  operation  was  performed  upon 
the  boy  in  the  attempt  to  save  his  life.  The 
operation  was  performed  by  Doctor  Verdi, 
and  before  Doctor  Verdi  was  consulted  Doc- 
tor Slattery  was  originally  summoned  by 
the  claimant  to  perform  the  operation,  and 
left  his  office  during  office  hours  for  the  pui^ 
pose  of  performing  It  In  the  meantime  Doc- 
tor Verdi  had  been  engaged,  and  for  that  rea- 
son Doctor  Slattery  acted  merely  as  assist- 
ant The  finding  of  the  commissioner  Is 
that: 

"Under  ordinary  circiunstances  a  charge  of 
$2S  for  an  assistant  would  be  ample,  but  tmder 
the  circumstances  of  this  case  $50  is  a  reason- 
able charge." 

We  think  the  respondent  cannot  be  answer- 
able tor  the  additional  charge  of  $25  under 
these  drcnmstances. 

There  Is  error  In  part,  and  the  cause  Is  re- 
manded to  the  superior  court  with  direction 
to  modify  its  Judgment  to  conform  to  this 
<q;dnloD.    The  other  Judges  concurred. 


DIXON  et  aL  T.  DIXON  et  aL     (No.  8&) 
<Goart  of  Appeals  of  Maryland.    Feb.  10,  1916.) 

1.  EzXCtTTOBS  ARn  Admtnistratobs  €=9423— 
Right  or  Crbditobs  to  Compiulin  or  Girrs. 

The  plaintiffs,  who  had  tliemselves  received 
benefactions  from  the  deceased  which  served  to 
reduce  his  estate  to  a  greater  extent  than  the 
amounts  of  their  claims,  could  not  in  equity 
complain  of  gifts  to  the  defendants  as  prejudi- 
cial to  their  rights  as  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratora,  Cent.  Dig.  U  1660,  1660%; 
Dec.  Dig.  <S=»42S.] 

2.  EXECUTOBS    AND   ADiniVnTBATOBS    ®=»423— 

Gifts  or  Testatob— Vaumtt. 

Where  the  property  of  the  deceased  remain- 
ing in  tiis  possession  and  readily  available  to 
creditors  was  more  than  sufficient  to  provide 
for  all  of  his  existing  debts,  the  gift  of  a  note 
for  $600  to  liis  wife  and  the  gratuitous  release 
of  a  mortgage  for  $4,000  against  her  property 
w-ould  be  sustained  against  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |f  1660,  1660^; 
Dec  Dig;  <8=:>423.] 

8.  Fkaudttixnt  Corvstancu  «=9248— Oittb 

— VAUDITT— STATOXB    0»    LnCITATIONS. 

Under  Code  Pub.  Civ.  Laws,  art.  45,  i  1, 
providing  that  claims  of  subsisting  Creditors 
who  are  prejudiced  by  a  transfer  of  property 
from  husband  to  wife  during  coverture  are  bar- 
red after  three  years,  a  conveyance  of  real  es- 
tate by  the  deceased  to  his  wife  by  a  deed  of 
gift  would  not  be  declared  void  after  seven 
years,  although  it  did  not  leave  him  adequate 
property  to  pay  his  debts. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  g§  730-734;  Dec.  Dig. 
«=>248.] 


4.  FoAtmruiin'  OoKvmjxota  «aoaiS— Loa- 

TATIONS— LAOIOXB. 

Although  the  relationship  between  the 
plaintiffs  and  their  father  might  be  perdn«>t 
on  the  general  question  of  laches  in  the  enf  cxoe- 
ment  of  claims  against  him  individoaUy,  it  was 
not  a  ground  for  removing  the  bar  of  a  statute 
of  limitations  for  the  benefit  of  his  gfrantee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cmt  Dig.  H  730-734;  Dec.  Dig. 
«=a24S.] 

5.  EXXODTOBS   AND   ADlOmSTBATOU  «=3423— 

SxiTiNO  AsiDX  Gifts— RiOHTB  or  Cbedi- 

TORS. 

The  authority  of  a  court  of  equity  would  not 
be  exerted  to  set  aside  gift  by  tiie  deceased  to 
defendants  in  the  enforcement  of  claims  nearly 
a  generation  old,  where  i^aintiffs  had  aoquiescM 
in  and  by  affirmative  acts  recognized  gifts  made 
to  coplaintlffs  at  a  later  date  which  practically 
exhausted  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gS  1660,  1660)i ; 
Dec.  Dig.  «=>423.1 

Appeal  from  Circuit  Court  Dorchester 
County,  In  Bqulty;  Bobley  D.  Jones,  Judge. 

"To  be  offldally  reported." 

Suit  by  James  S.  Dixon  and  others  agai^ 
Helen  V.  Dlzon  and  othetB.  From  a  decree 
In  favor  of  defendants,  the  plaintiffs  appeal. 
AfDxmed. 

Argned  before  BOYD,  O.  J.,  and  BRIS- 
COE, BUBKE,  THOMAS,  UBNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Clement  Sullvane,  of  Cambridge,  and 
Alonzo  Xj.  Miles,  of  Salisbury,  for  appellants. 
T.  Sangston  Insley  and  Emerson  C.  Harring- 
ton, both  of  Cambridge,  for  appellees. 

TTRNBR,  J.  The  appeal  .In  this  case  Is 
from  a  decree  dismissing  a  bill  of  complaint 
whose  object  was  to  procure  the  annulment 
of  certain  gifts  made  by  a  deceased  debtor 
in  his  lifetime  and  alleged  to  have  been  in 
fraud  of  the  plaintiffs  as  his  credltor&  From 
the  voluminous  record  before  us,  In  which 
the  real  and  simple  Issues  of  the  case  have 
been  Incumbered  with  a  great  mass  of  irrele- 
vant testimony,  we  have  extracted  the  fol- 
lowing material  facts: 

In  the  year  1883  Dr.  Richard  H.  Dixon,  of 
Dorchester  county,  was  indebted  on  open  ac- 
count to  Rebecca  H.  Stewart,  the  mother 
of  his  deceased  wife.  In  the  sum  of  $3,- 
997.28,  with  interest  from  January  1st  of 
that  year.  This  account  was  assigned  by 
Mrs.  Stewart  on  July  21,  188S,  to  the  four 
children  of  Dr.  Dixon,  being  her  own  grand- 
children. In  the  following  proportions:  To 
Helen  S.  Dixon  $600  of  the  amount  due;  and 
the  remainder  to  James  S.  Dixon,  Helen  S. 
Dixon,  William  Lee  Dixon,  and  Nannie  S. 
Dixon  In  equal  shares.  A  second  marriage 
was  contracted  by  Dr.  Dixon  in  the  year 
1886,  and  two  children,  Richard  H.  Dixon, 
Jr.,  and  Marie  Dixon,  were  bom  of  that 
union.  On  April  16,  1912,  Dr.  Dixon  died, 
survived  by  his  wife,  Helen  V.  Dixon,  and 
all  of  his  above-named  children  by  both  mar- 
riages.   About  two  years  prior  to  his  death 
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he  acknowledtred  In  writing  tbe  existence  ot 
the  indebtedness  to  which  we  hare  referred. 
In  March,  1903,  Dr.  Dixon  made  and  deliv- 
ered to  Ills  wife  a  promissory  note  iwyable 
to  her  order  for  the  sum  of  $600.  On  April 
7,  1905,  he  gratuitously  released  of  record  a 
mortgage  for  $4,000  which  he  held  against 
her  property.  In  January,  1907,  he  conveyed 
to  her  as  a  gift,  by  deed  duly  recorded,  the 
home. In  which  they  were  living,  estimated 
in  the  evidence  to  be  worth  $10,000.  To- 
wards the  close  of  the  same  year  he  assign- 
ed by  way  of  gift  to  bis  son  Bichard  H.  Dix- 
on, Jr.,  a  real  estate  mortgage  for  tbe  sum 
of  $1,000,  and  to  his  daughter  Marie  ten 
shares  of  the  capital  stock  of  the  National 
Bank  of  Cambridge,  valued  at  $1,750,  the 
latter  transfer  being  confirmed  in  March, 
1909,  when  this  daughter  became  18  years 
of  age.  These  dispositlonB  in  favor  of  the 
wife  and  the  two  younger  children  are  songht 
to  be  set  aside  in  this  suit  by  the  four  chil- 
dren of  the  first  marriage,  as  being  in  prej- 
udice of  their  rights  as  creditors  under  tbe 
assignment  made  to  them  by  their  grand- 
mother in  1883. 

In  addition  to  the  property  involved  in 
the  transfers  Just  mentioned,  and  during  the 
period  when  they  were  being  made.  Dr.  Dix- 
on was  the  owner  of  real  and  personal  es- 
tate aggregating  (about  $14,000  in,  value. 
From  1905  to  1907  he  paid  more  than  $8,000 
as  surety  on  obligations  of  bis  son,  W.  Lee 
Dixon,  who  assigned  $3,000  worth  of  securi- 
ties to  his  father  by  way  of  partial  reim- 
bursement. Th^  assets  thus  received  were 
transferred  by  Dr.  Dixon  to  bis  daughter 
Nannie  as  a  gift,  some  time  in  1911,  together 
with  other  securities  amounting  In  value  to 
$1,450.  At  the  Ume  of  his  death  in  1912  Dr. 
Dixon's  estate  was  worth  only  a  few  hun- 
dred dollars.  After  he  had  conveyed  the  home 
property  to  his  wife  in  January,  1907,  he  was 
still  the  owner  of  real  estate  to  the  value  of 
$7,000,  and  of  securities  to  the  amount  of 
$9,900.  During  the  year  1907  he  sold  his 
remaining  realty,  and  at  the  close  of  that 
year,  after  he  had  assigned  tbe  $1,000  mort- 
gage to  his  son  Bichard  and  his  Cambridge 
bank  stock  to  bis  daughter  Marie,  bis  estate 
consisted  of  personal  assets  having  an  esti- 
mated value  of  $8,600. 

[1]  When  Dr.  Dixon  made  the  various 
transfers  to  the  wife  and  children  of  his 
second  marriage,  he  was  indebted  to  the 
plaintiffs,  according  to  their  theory,  in  an 
amount  approximating  $8,300  on  the  open 
account  previously  mentioned;  the  greater 
part  of  the  sum  thus  alleged  to  be  due  rep- 
resenting interest  charges  on  the  original 
debt.  The  proportionate  amount  of  this 
claim  to  which  W.  Lee  Dixon  may  have  been 
entitled  was  largely  exceeded  by  tbe  liabil- 
ity he  incurred  to  his  father  on  account  of 
tbe  payments  made  by  the  latter  as  his 
surety.  The  interest  of  Nannie  S.  Dixon  in 
the  dalm  la  likewise  of  much  lees  value 


than  tbe  gifts  she  reoetred  from  lier  taXbe^t 
estate  subsequently  to  tbe  transfers  now  be- 
ing contested.  It  is  apparent  that  neither  ot 
these  parties  can  equitably  complain  of  do- 
nations to  the  defendants,  as  prejndldng 
the  plaintiffs  rights  as  creditors  of  their  fa- 
ther, when  the  benefactions  they  have  them- 
selves received  from  the  same  source  have 
served  to  reduce  the  estate  to  a  mndi  great- 
er extent  than  the  amounts  of  tbeir  respec- 
tive shares  of  the  claim  here  songht  to  be 
enforced.  For  the  purposes  of  this  case, 
therefore,  the  interests  of  the  two  last-named 
claimants  may  be  dismissed  from  farther 
consideration. 

[2]  The  combined  daims  of  the  other  two 
plaintiffs,  James  S.  and  Helen  S.  Dixon,  oo 
account  of  the  indebtedness  stated  In  the 
original  bill  of  complaint,  amounted,  with  in- 
terest, to  about  $5,000  when  the  last  ol  tbe 
gifts  now  in  dispute  was  made  at  tbe  end 
of  the  year  1907.  After  the  cause  had  been 
set  for  final  hearing  a  petition  was  filed  by 
James  S.  Dixon  on  May  25,  1914,  asklDC 
leave,  whldtt  was  granted  and  exerdaed,  to 
amend  the  bill  by  incorporating  In  it  alle- 
gations to  the  effect  that  his  father  was  in- 
debted to  him  in  the  sum  of  $1,893.97  upon 
a  guardianship  settlement  made  In  ISSOi 
With  the  bill  as  thus  amended  there  was 
exhibited  a  written  acknowledgment  of  this 
Indebtedness  signed  and  sealed  by  Dr.  Dixcm 
on  June  21,  1880,  to  which  was  appended 
his  admission  in  writing,  under  date  of  May 
18,  1910,  that  the  debt  was  still  owing.  Tbe 
bill  as  amended  In  1914  for  tbe  first  time 
proposed  that  the  deed  to  Mrs.  Dixon  for 
the  home  property  be  decreed  to  be  invalid 
as  against  the  plaintiff's  claims.  A  separate 
proceeding  by  the  same  parties  to  hare  a 
resulting  trust  as  to  that  property  declared 
In  favor  of  Dr.  Dixon's  first  wife,  nnder 
whom  the  plalntlfFs  were  asserting  an  In- 
terest as  heirs  at  law,  was  decided  adversely 
to  their  contention,  on  appeal,  in  123  Md. 
44,  90  AtL  846,  Ann.  Cas.  1915D,  616,  since 
the  present  suit  has  been  pending. 

[3,4]  The  right  of  the  plaintiffs  to  hare 
the  transactions  In  question  avoided  la  chal- 
lenged by  the  defendants  on  the  grounds: 
First,  that  apart  from  the  property  embraivd 
in  the  controverted  gifts  the  donor  had  an 
estate  which  was  amply  sufficient  for  the 
payment  of  his  debts;  and,  secondly,  that 
the  causes  of  action  now  asserted  are  barred 
by  limitations  and  laches.  As  a  special  de- 
fense to  the  snit.  In  so  far  as  it  attacks  the 
gifts  to  Mrs.  Dixon,  the  defendants  invoke 
the  statutory  provisiim  that  subsisting  credi- 
tors who  may  be  prejudiced  by  an  "acquisi- 
tion of  property  passing  to  the  wife  from  the 
husband  after  coverture  •  •  •  must  as- 
sert their  claims  within  three  years  aft« 
the  acquisition  of  the  property  by  the  wife, 
or  be  absolutely  barred."  Code,  art.  45,  | 
1.  In  r^ly  to  this  defense  the  plalntUCs 
testify  tbMt  tb^  had  no  knowledge  ontu 
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after  their  father's  death  as  to  the  gift  of 
tb*  $600  note  to  hUn.  Dixon,  or  as  to  the 
TOlantary  character  of  the  release  to  her  of 
the  S^OOO  mortgage,  and  that  with  respect 
to  the  recorded  deed  for  the  home  property, 
and  the  other  gifts  to  tho  wife  as  well,  their 
Intimate  relationship  to  the  d(mor  explains 
and  should  excuse  their  dlslncUnatlon  and 
omission  to  Institute  annulment  proceedings 
within  the  statutory  i>erlod  In  his  Ilfetlm& 
The  plaintiffs  also  deny  that  they  had  any 
knowledge  In  reference  to  the  stock  and 
mortgage  transfers  to  Richard  and  Marie 
JDlxon  until  a  short  time  before  the  filing 
of  the  bill  of  complaint. 

There  Is  evidence  la  the  case  tending  to 
show  that  the  promissory  note  of  1903  for 
$500  from  Dr.  Dixon  to  his  wife  was  based 
np<m  a  valuable  consideration,  but,  If  It  be 
treated  as  purely  voluntary.  It  obviously  did 
not  prejudice  any  rights  which  the  plain- 
tiffs, as  creditors,  were  entitled  to  assert 
The  proof  clearly  points  to  the  same  conclu- 
sion In  regard  to  the  release  of  the  $4,000 
mortgage  in  1905.  After  these  transactions 
the  property  remaining  In  Dr.  Dixon's  owner- 
ship, and  readily  available  to  his  creditors, 
was  much  more  than  suflSclent  to  provide  for 
the  payment  of  all  his  existing  debts.  No 
prejudice  therefore  resulted  to  the  creditors 
from  the  execution  of  the  note  and  the  re- 
lease of  the  mortgage,  and  those  dispositions 
In  favor  of  the  wife  are  unquestionably  en- 
titled to  be  sustained  as  against  the  present 
suit,  regardless  of  the  defense  of  limitations. 
Goodman  v.  Wlneland,  61  Md.  449;  Wbed- 
bee  V.  Stewart,  40  Md.  414;  WllUams  t. 
banks,  11  Md.  198.  It  Is  not  entirely  cer- 
tain, however,  that  the  real  estate  convey- 
ance of  1907  to  Mrs.  Dixon  left  her  hnsband 
with  adequate  and  equally  available  property 
for  the  payment  of  his  debts,  when  the  lia- 
bilities he  had  assumed  for  his  son  Lee  are 
considered  in  connectioa  with  the  claims  In- 
volved in  this  litigation.  While  his  remain- 
ing estate  as  a  whole  may  have  exceeded  in 
valne  the  total  amount  of  his  liabilities,  yet 
It  Is  doubtful  whether  his  visible  and  tangi- 
ble property,  as  readily  accessible  to  his 
creditors  as  that  conveyed  to  his  wife,  was 
sufficient  to  meet  their  demands  If  pressed 
at  that  time.  Warner  v.  Dove,  33  Md.  586 ; 
Bullett  v.  Worthlngton,  8  Md.  Ch.  99.  But 
the  deed  Is  undoubtedly  protected  oy  the 
statute  we  have  dted.  The  first  effort  to 
have  It  deidared  void,  as  being  In  prejudice 
of  creditors,  was  made  In  May,  1914,  more 
than  seven  years  after  the  deed  was  record- 
ed. By  the  explicit  terms  of  the  statute  such 
a  proceeding  must  hare  been  Instituted  with- 
in three  years  after  the  conveyance.  It  Is 
no  answer  to  this  requirement.  In  ^ch  a  case 
as  the  present,  to  say  that  the  plaintiffs 
were  restrained  by  th^r  filial  regard  from 
iMwlHng  their  father's  deed  in  bla  lifetime 


upon  the  ground  that  it  was  a  fraud  upon 
their  rights.  The  consideration  they  observ- 
ed for  their  father  In  not  attempting  to  va- 
cate the  deed  to  his  wife  while  he  was  liv- 
ing Is  certainly  no  reason  for  exempting  their 
suit  from  the  operation  of  the  statute  in 
order  that  they  may  defeat  this  provision 
for  her  benefit  after  he  Is  dead.  There  are 
no  special  equities  In  the  (!ase,  and  there  Is 
no  just  principle  appropriate  to  the  facts 
as  proven  up<«  which  such  a  conclusion  could 
be  sustained.  The  relaticmship  between  the 
plaintiffs  and  their  father  may  be  pertinent 
as  reflecting  upon  the  general  question  of 
laches  In  reference  to  the  enforcement  of 
their  claims  against  him  Individually,  but 
It  is  not  a  proper  ground  for  removing  the 
bar  of  a  statute  of  limitations  enacted  and 
lnteri>osed  for  the  protection  of  his  grantee 
against  an  adverse  proceeding  of  this  char- 
acter. 

[S]  The  suit  having  thus  been  found  to  be 
unavailing  as  against  the  disposition  in  favor 
of  the  wife,  the  questlcm  yet  to  be  decided 
Is  whether  it  Is  maintainable  for  the  purpose 
of  avoiding  the  mortgage  and  stock  transfers 
to  the  two  younger  children.  These  gifts, 
as  already  noted,  had  a  total  value  of  $2,- 
750.  It  was  several  years  after  they  were 
made  that  Dr.  Dixon  assigned  to  his  daugh- 
ter Nannie,  as  previously  stated,  securities 
worth  $4,600.  The  other  plaintiffs  not  only 
acqulasced  In  the  retention  of  these  assets 
by  the  last-named  sister  after  the  death  of 
their  father,  but  by  afilrmatlve  acts  they 
gave  definite  recognition  to  her  rights  as 
donee.  While  thus  conceding  the  validity 
of  these  substantial  gifts  to  their  coplain- 
tlff,  which  practically  exhausted  their  fa* 
ther's  then  remaining  estate,  they  have  pro- 
posed by  this  suit  to  render  Ineffectual  his  ear- 
lier and  much  less  valuable  donations  to  the 
children  of  his  second  marriage.  This  ob- 
ject is  sought  to  be  accomplished  In  aid  of 
the  enforcement  to  that  extent  of  claims 
which  have  been  allowed  to  lie  dormant  for 
nearly  a  generation.  It  would  be  a  distinct 
Injustice,  under  such  circumstances,  and  for 
such  a  purpose,  to  deprive  the  younger  chil- 
dren of  the  moderate  gifts  which  were 
prompted  by  their  father's  affection  and 
which  were  made  and  accepted  in  the  most 
evident  and.  absolute  good  faith.  The  au- 
thority of  a  court  of  equity  will  not  be  ex- 
erted to  produce  a  result  so  manifestly  In- 
equltableu 

It  will  be  unnecessary  to  discuss  the  nu- 
merous exceptions  In  the  record  to  the  admis- 
sion of  evidence.  The  conclusion  we  have 
reached  has  taken  Into  consideration  all  the 
proof  offered  on  behaU  of  the  plaintiffs,  and 
it  would  not  be  affected  by  the  exclusion  of 
all  the  defendant's  proof  which  might  be 
regarded  as  open  to  any  valid  objection. 

Decree  affirmed,  with  oosto. 
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TIMANUS  ▼.  MAYOR  AND  CITY  COUNOII. 

OF  CITY  OF  BALTIMORE  et  aL 

(No.  103.) 

(Court  of  Appeals  of  Maryland.    Feb.  29, 1916.) 

1.  Bmimbht  Douain  «=»238(4)  —  Opining 
Stbeet— Assessment  or  Dauaoeb— Affkai. 
— Dismissal. 

The  fact  that  the  grade  of  the  propoeed 
street  had  not  been  finally  established  at  the 
time  the  final  order  of  the  commissioners  for 
opening  streets  assessing  the  damages  was  enter- 
ed does  not  prevent  the  dismissal  of  an  appeal 
from  such  order,  which  waa  mtered  after  the  sz- 

firation  of  the  time  fixed  by  Baltimore  Charter, 
aws  1912,  c.  32,  {  179,  bad  expired,  but  before 
the  grade  of  the  street  was  established,  since, 
if  an  appeal  could  be  taken  from  such  order, 
the  fact  that  the  grade  was  not  established 
would  not  extend  the  time  within  which  to  take 
it,  and  if  no  appeal  were  allowed  before  the 
grade  was  established,  the  appeal  was  properly 
dismissed  as  premature. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  663,  668,  669,  671;  Dec. 
Dig.  (3=>238(4).] 

2.  Eminent  Domain  <S=s>23S(4)  —  Opening 
Stbeet— Assessment  of  Damages— Appeal 
— Notice  of  Obdeb. 

Under  Baltimore  Charter,  Laws  1912,  c.  32, 
I  178,  requiring  the  clerk  of  the  conmiissioners 
lor  opening  streets  to  serve  written  or  printed 
notice  upon  each  party  assessed  for  damages,  but 
providing  that  the  service  of  such  notice  should 
not  be  construed  as  a  prerequisite  to  the  oon- 
demnation  and  opening  of  any  street,  the  failure 
of  a  person  to  receive  such  notice  will  not  pre- 
vent the  dismissal  of  an  appeal  from  the  final 
order,  not  filed  until  after  the  expiration  of  the 
time  fixed  therefor. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  669,  671;  Dec.  Dig.  «=s> 
238(4).] 

3.  Estoppel  <8=»62(6)  —  Municifaijtt  — 
Stbeet  Opening  Oommissioneb. 

A  city  is  not  estopped  or  bound  by  any 
statement  of  the  commissioners  for  opening 
streets,  not  made  in  connection  with  and  relat- 
ing to  the  discharge  of  their  duties. 

[Ed.  Note.— For  other  cases,  see  EiStoppel, 
Cent.  Dig.  }  153;   Dec.  IMg.  *=>62(6).] 

4.  Estoppel  ®=»62(51  —  Muwioipalitt  — 
anEET  Opening  Comkibbxoneb. 

To  establish  estoppel  against  the  city  upon 
misleading  statements  made  by  commissioners 
for  opening  streets,  it  must  appear,  not  only 
that  the  property  owner  was  actually  misled, 
but  also  that  the  statement  was  such  as  waa 
calculated  to  mislead. 

[E^.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §  153;   Dec.  Dig.  <3=9e2(5).j 

5.  Eminent  Domain  <S=»238(4)  —  Opening 
Stbeet— Appeals— Excuse  foe  Delay. 

Statements  by  commissionera.  for  opening 
streets  at  the  hearing  on  the  award  of  damages 
that  the  project  would  probably  be  abandoned, 
and,  if  not,  the  objectors  would  be  notified  when 
the  commissioners  made  their  final  awards,  re- 
ferred to  the  published  notice  of  final  award 
required  by  Uie  Baltimore  Charter,  Laws  1912, 
c.  32,  i  177,  and,  even  though  understood  by  the 
objectors  to  refer  to  a  personal  notice  similar 
to  the  ones  they  had  received  of  the  first  hear- 
ing, did  not  excuse  their  failure  to  appeal  from 
the  final  order  within  the  time  fixed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  IMg.  ii  669,  671;  Dec.  Dig.  «=> 
238(4).] 

Appeal  from  Baltimore  City  CJourt ;  James 
M.  Ambler,  Judge. 


"To  be  oflBcially  reported." 

Appeal  by  F.  Leslie  Tlmanns  against  tbe 
Mayor  and  Glty  Council  of  Baltimore  and 
others  to  the  Baltimore  city  court  from  an 
order  of  the  commissioners  for  opeaing 
streets.  Appeal  dismissed,  and  the  appellant 
appeals'  to  the  Conrt  of  Appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  and  STOCK- 
BRIDGE,  JJ. 

Jacob  S.  New  and  John  D.  Nock,  both  of 
Baltimore  (Benson  &  Karr,  Julius  H.  Wyman, 
Charles  E.  Ecker,  and  George  A.  Solter,  all 
of  Baltimore,  on  the  brief),  for  appellant 
Edw.  J.  Colgan,  Jr.,  of  Baltimore  (S.  S.  Field, 
City  Sol.,  of  Baltimore,  on  the  brief),  for  ap- 
I>ellees. 

THOMAS,  J.  This  appeal  Is  from  an  or- 
der of  the  Baltimore  city  court,  dismissing 
the  appeal  of  the  appellant  from  the  action 
of  the  commissioners  for  opening  streets  In 
Baltimore  city,  awarding  damages  and  as- 
sessing benefits  In  the  opening  of  Gwynn's 
Falls  Parkway  from  Relsterstown  Road  to 
Gwynn's  Falls  Park. 

The  motion  to  dismiss  was  made  by  the 
city  on  the  ground  that  the  appeal  was  not 
taken  within  tbe  time  prescribed  by  law. 
The  appellant  filed  an  answer  to  the  motion, 
in  which  he  alleged:  That  on  the  19th  of 
August,  1913,  he  received  a  notice  of  the 
amount  of  the  damages  awarded  and  benefits 
assessed  to  bis  property,  and  "that  the  com- 
missioners for  opening  streets  would  meet  at 
their  office  on  August  26,  1913,  at  11  o'dodc 
a.  m.,  to  review  the  same,  and  would  sit 
for  that  purpose  for  10  days."  That  within 
the  10  days  mentioned  In  said  notice,  he,  "to- 
gether with  four  other  property  owners  on 
Mt  Holly  street,  appeared  before  the  com- 
missioners for  oi>enIng  streets  and  requested 
a  review  of  said  award."  That  the  commis- 
sioners, through  Eugene  E.  Grannan,  Esq.,  ad- 
vised the  appellant  "and  the  other  property 
owners  not  to  press  the  matter  at  that  time ; 
that  the  assessments  and  awards  were  not 
final,  and  there  was  no  occasion  for  a  review 
at  that  time ;  that  In  view  of  the  popular  ob- 
jection, the  ordinance  would  doubtless  be  re- 
pealed and  the  project  abandoned,  but.  If  not, 
that  the  commissioners  would  take  the  mat- 
ter under  consideration,  make  final  awards, 
and  that  there  would  be  additional  notices 
given  of  these  awards,  at  which  time  this 
appellant  and  certain  other  property  owners 
might  appear  and  present  their  claims;  and 
that  until  this  appellant  and  the  other  prop- 
erty owners  heard  from  him,  the  said  Gran- 
nan, they  were  to  do  nothing  further."  That 
relying  upon  this  statement  of  the  commis- 
sioners, the  appellant  waited  for  some  time 
to  hear  from  them,  "'and  upon  learning,  some 
time  later,  that  said  awards  had  been  made 
final,"  he  Immediately  filed  his  appeal.  The 
answer  farther  alleged  that  the  award  of 
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damages  and  aaBeasment  of  benefits  were 
made  by  the  commissioners  for  opening 
streets  on  August  18,  1913,  before  tbe  grade 
of  Gwynn's  Falls  Parkway,  wbere  it  touches 
the  appellant's  property,  was  finally  estab- 
lished, on  June  1, 1914,  and  that  the  proceed- 
ings of  the  commissioners  for  opening  streets 
were  therefore  Irregular  and  void. 

Section  177  of  the  charter  of  Baltimore 
city  (Acts  1912,  c.  32)  provides: 

"As  goon  as  the  commissioners  aforesaid  [com- 
missioners for  opening  streets]  shall  have  com- 
pleted the  valuation  of  damages  to  be  ascer^ 
tained  by  them  as  directed  by  this  article,  Uiey 
■ball  cause  a  statement  thereof  to  be  made  out 
for  tbe  inspection  of  all  persons  desiring  infor- 
mation of  its  contents,  and  such  statement,  to- 
gether with  an  explanatory  map  or  maps,  shall 
contain  a  description  of  each  separate  lot  or 
parcel  of  ground  deemed  to  have  sustained  dam- 
ages, its  dimensions,  the  name  of  the  streeL 
lane  or  alley  on  which  it  bounds,  the  names  of 
all  persons  supposed  to  have  any  estate  or  in- 
terest in  it,  and  the  amount  of  damages  as  val- 
ued by  the  commfanioners ;  *  *  *  and  in  like 
manner  a  description  of  each  parcel  of  ground 
deemed  by  the  commiBsioners  to  be  benefited, 
the  name  or  names  of  such  person  or  persons 
as  may  be  supposed  to  have  any  estate  or  in- 
terest therein,  and  the  amount  assessed  thereon 
for  benefits  i  and  tbe  said  commissioners  shall 
cause  a  notice  to  be  published  for  four  succes- 
sive days  in  two  daily  newspapers  of  the  city 
stating  the  extent  of  tiie  ground  covered  by  the 
assessment,  and  that  such  statement  and  maps 
are  ready  for  the  inspection  of  all  persons  in- 
terested therein  and  that  the  conunissioners  will 
meet  at  their  office  on  a  day  to  be  named  in  said 
notice,  which  shall  be  not  less  than  five  nor  more 
than  ten  days  afler  the  first  publication  of  such 
notice,  for  the  purpose  of  renewing  any  of  the 
matters  contained  in  such  statement  to  which 
an^  person  claiming  to  be  interested  shall  make 
objection ;  and  the  commissioners  shall  meet 
at  the  time  and  place  so  appointed,  and  shall 
hear  and  consider  all  such  representations  or  tes- 
timony on  oath  or  affirmation,  verbal  or  in 
writing,  in  relation  to  any  matter  in  said  state- 
ment which  shall  foe  offered  to  them  on  behalf 
of  any  person  claiming  to  be  interested  tbere- 
in,  and  the  said  commissioners  shall  make  all 
such  corrections  and  alterations  in  the  valua- 
tions, assessments  and  estimates,  and  all  other 
matters  contained  in  the  said  statements  and 
explanatory  map  or  maps  aforesaid,  as  in  their 
judgment  shall  appear  to  them,  or  a  majority  of 
them,  to  be  just  and  proper;  and  they  may  ad- 
journ, from  day  to  day,  if  necessary,  to  give  all 
parties  claiming  a  review  an  opportunity  to  be 
heard,  not  exceeding  in  the  whole  ten  days ; 
and  after  closing  such  review  the  conunissioners 
shall  make  all  such  corrections  in  their  state- 
ment and  explanatory  map  or  maps  as  they  shall 
deem  proper,  and  cause  such  statement  as  cor- 
rected to  be  recorded  in  their  book  of  proceed- 
ings, and  certified  under  the  hands  and  seals  of 
said  commissioners  and  their  clerk,  and  notify 
all  persons  interested  by  an  advertisement,  to 
be  mserted  once  a  week  for  four  successive 
weeks,  in  two  of  the  daily  newspapers  of  the 
dty  that  tbe  said  assessments  have  been  com- 
pleted, and  that  the  parties  affected  thereby  are 
entitled  to  appeal  therefrom  by  petition  in  writ- 
ing to  the  Baltimore  city  court  within  thirty 
days  after  the  first  publication  of  said  notice.'' 

Section  178  of  the  diarter  (Acts  1912,  c. 
32)  declares: 

"It  shall  be  the  duty  of  the  clerk  of  the  com- 
missioners for  opening  streets  to  serve  written 
or  printed  notice  upon  each  and  every  party  or 
parties  assessed  for  damages,  caused  by  the  con- 
demnation and  opening  of  any  public  highway ; 


provided,  however,  that  the  service  of  such  no- 
tice shall  not  be  so  construed  as  to  be  one  of 
tbe  prerequisites  to  the  condemnstion  and  open- 
ing of  any  street  under  anv  ordinance  hereto- 
fore passed,  or  hereafter  to  be  passed." 

And  section  179  provides  tbat: 

"The  mayor  and  city  council  of  Baltimore  or 
any  person  or  persons,  or  corporations,  who  may 
be  dissatisfied  with  the  assessment  of  damages  or 
benefits,  as  hereinbefore  provided,  may,  within 
thirty  days  after  the  first  publication  of  the  no- 
tice provided  in  section  177,  appeal  by  peti- 
tion, in  writina,  to  tbe  Baltimore  city  court, 
praying  the  saia  court  to  review  the  same,"  etc. 

It  appears  from  the  record  and  the  evi- 
dence produced  by  the  city  and  tbe  appellant 
at  the  bearing  in  tbe  court  below  of  the  mo- 
tion to  dismiss  tbe  appeal  that  the  appel- 
lant received,  on  or  about  the  19th  of  August, 
1913,  a  notice  from  the  commissioners  of  the 
amount  of  damages  awarded  and  benefits 
assessed  in  reference  to  his  property,  which 
ah9o  stated  that  the  commissioners  would 
meet  at  their  office  on  the  26th  of  August, 
1913,  at  11  o'clock  a.  m.  to  review  the  same, 
"contlnning  10  days" ;  that  in  pursuance  of 
said  notice  the  appellant  and  six  other  prop- 
erty owners  who  had  received  similar  notices 
appeared  before  the  commissioners  and  were 
given  a  hearing  on  the  28th  day  of  August, 
1913,  at  which  hearing  they,  through  John 
P.  Lauber,  who  acted  as  their  spokesman, 
made  their  protest  and  explained  their  ob- 
jections to  the  awards  and  assessments  made 
by  tbe  commissioners ;  that  tbe  final  awards 
and  assessments  were  completed  and  signed 
by  the  commissioners  on  the  22d  day  of  Jan- 
nary,  1914 ;  that  notice  of  the  completion  of 
tbe  assessments  by  tbe  commissioners,  etc., 
and  of  the  right  of  the  parties  interested  to 
appeal  therefrom  by  petition  in  writing  to 
the  Baltimore  city  court  within  30  days  after 
the  first  publicatiou  of  said  notice  was  pub- 
lished in  the  Baltimore  American  and  Ger- 
man Correspondent;  that  the  first  publica- 
tion of  said  notice  was  on  the  23d  of  January, 
1914;  that  the  appellant's  appeal  from  tbe 
action  of  the  commissioners  was  not  taken 
until  the  3d  of  March,  1914,  and  that  at  that 
time  tbe  grade  of  tiwynu's  Falls  Parkway 
had  not  been  established. 

The  grounds  upon  which  tbe  appellant 
claims  that  the  order  appealed  from  should 
be  reversed  are:  (1)  That  the  commissioners 
for  opening  streets  cannot  assess  benefits 
against  property  affected  by  the  opening  of  a 
street  before  the  grade  of  the  street  has  been 
established ;  (2)  that  the  notice  provided  for 
in  section  178  of  tbe  city  charter  was  not 
served  on  tbe  appellant  by  tbe  clerk  of  the 
commissioners;  and  (3)  that  bis  failure  to 
file  his  appeal  within  the  time  prescribed  by 
the  charter  was  due  to  misleading  state- 
ments made  to  blm  by  one  of  tbe  commis- 
sioners. 

[1]  If  we  assume  tbe  correctness  of  the 
first  proposition,  the  fact  that  the  grade  of 
Gwynn's  Falls  Parkway  was  not  established 
at    tbe    time    tbe    commissioners    assessed 
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the  benefits  objected  to  wonld  not  extend  tbe 
time  within  which  the  appellant  waa  allowed 
to  appeal,  or  relieve  Mm,  in  this  case,  of  the 
consequences  at  his  delay.  On  the  contrary. 
It  furnished  an  additional  reason  why  he 
should  have  been  diligent  In  pursuing  the 
ronedy  the  law  provided.  In  the  case  of 
Mayor  and  C.  C.  of  Baltimore  v.  Johnson, 
123  Md.  320,  01  Ati.  166,  where  a  bill  was 
filed  by  a  property  owner,  who  had  appealed 
to  the  Baltimore  dty  court  from  the  action  of 
the  commissioners  for  opening  streets,  to  en- 
Join  tho  (dty  from  "proceeding  with  the  trial 
and  hearing  of  the  appeal  •  *  •  until 
the  establishment  of  the  grade  of  Park  Hill 
avenue,"  the  court,  In  dismissing  the  bill, 
said: 

"In  cases  like  the  one  before  us,  aecticMi  179 
of  the  Local  Laws  of  Baltimore  City  (section  10, 
art  48,  of  the  Baltimore  City  Code  of  1893) 
provides  for  an  appeal  by  'any  person  or  pei^ 
sons  or  corporation  who  may  be  dissatisfied  with 
the  assessment  of  damages  or  benefits,'  etc.,  by 
petition  in  writing  to  the  Baltimore  city  court, 
and  that  court  is  given  'full  power  to  hear  and 
fully  examine  the  subject  ana  decide  upon  said 
appeal'  The  appellee  had  the  right  to  have  her 
appeal  heard  by  the  Baltimore  city  court,  to 
which  she  appealed,  and  it  was  within  the  ju- 
risdiction of  that  coart  to  hear  and  determine 
all  questions  connected  with  those  proceedings 
in  which  she  was  interested  (Baltimore  v. 
Coates,  85  Md.  535,  37  AtL  18,  induding  the 
question  here  presented— that  is,  whether  or 
not  the  grade  of  the  street  opened  through  the 
lands  of  the  appellee  should  be  first  established 
by  the  city  before  it  be  permitted  to  assess  the 
appellee  with  l>enefits  to  her  adjacent  lands, 
caused  by  the  opening  of  said  street — and  from 
the  action  of  that  court  in  ruling  upon  this  ques- 
tion a  further  appeal  will  lie  to  tins  court.  Tke 
appellee  had  her  adequate  remedy  in  the  Bal- 
timore city  court,  or  in  this  court  on  appeal 
from  its  action,  and  thus  the  equity  court  was 
without  jurisdiction  to  grant  the  relief  sought." 

Johnson's  Case  was  followed  in  the  later 
case  of  Patterson  v.  Baltimore  City,  124  Md. 
153,  91  AtL  906.  The  Baltimore  dty  court 
on  appeal  conid  have  reviewed  the  action  and 
proceedings  of  the  commissioners  complained 
of,  and  in  order  to  secure  that  review,  it  was 
Incumbent  upon  the  appellant  to  take  his 
appeal  wlttdn  the  time  allowed.  Hopper  t. 
Jones,  64  Md.  578,  4  AtL  273. 

The  argument  of  the  appellant  In  his  brief 
that  the  Baltimore  dty  court  cannot  "enter- 
tain an  appeal  from  the  commissionerB  for 
opening  streets  until  the  grade  of  the  street 
has  been  established"  would  lead  to  the  con- 
clusion that  the  appeal  was  premature.  If 
that  were  so,  there  could  be  no  error  in  the 
order  of  the  court  below  dismissing  his  ap- 
peal. 

[2]  In  regard  to  the  second  proposition,  it 
Is  only  necessary  to  say  that  section  178 
expressly  declares  "that  the  service  of  such 
notice  shall  not  be  so  construed  as  to  be  one 
of  the  prerequisites  to  the  condemnation  and 
opening  of  any  street  under  any  ordinance 
heretofore  passed,  or  hereafter  to  be  passed," 
and  that  in  section  179  the  time  allowed  for 
an  appeal  U  "within  thirty  days  of  the  first 


publication  of  the  notice  i>zt>Tlded  in  section 
177." 

[S]  The  qnestlon  raised  by  the  remaining 
contention  of  the  appellant  la  not  so  free  of 
difficulty.  While  we  will  not  atop,  in  di^xis- 
Ing  of  It,  to  consider  bow  tax  and  under 
what  circumstances  the  dty  may  be  estopped 
from  enfordng  the  provisions  of  its  diazter 
by  statements  or  promises  of  its  ofBoers  or 
dty  officials.  It  may  be  well  to  observe  that 
the  provisions  of  the  diarter  with  whidi  wa 
are  concerned  in  this  case  were  not  only 
intehded  to  safeguard  the  rights  of  those 
interested  In  property  affected  by  the  opening 
of  a  street,  but  to  insure  accurate  and  prompt 
performance  of  the  duties  Imposed  upon  the 
commissioners  for  opening  streets,  and  that 
the  city  ought  not  to  be  bound  or  estopped  by 
any  statement  or  promise  made  by  them 
except  such  as  are  made  in  connection  with 
and  relate  to  the  discharge  of  those  duties. 

[4]  We  may  also  state  that  where  there 
is  a  claim  such  as  is  here  made,  it  is  not 
sufficient  to  show  that  the  party  was  actual- 
ly misled,  but  it  must  further  aniear  that 
the  statements  or  promises  relied  niwn  were 
such  as  were  calculated  to  mislead. 

[S]  As  we  have  said,  the  appellant  and  oth- 
er property  owners  interested  appeared  be- 
fore the  commissioners  and  had  a  hearing  on 
the  28th  of  August,  1913.  The  appellant's 
and  the  dty's  witnesses  all  testified  to  that 
fact,  which  further  appears  from  the  entry 
In  the  "minute  book"  of  the  commissioners. 
The  misleading  statements  and  promises  re- 
lied upon  by  the  appellant  are  dalmed  to 
have  been  made  by  Mr.  Orannan,  one  of  the 
commissioners,  at  that  hearing.  We  have 
carefully  examined  the  evidence  offered  by 
the  appellant  and  by  the  city,  and  in  onr 
view  it  falls  to  show  any  statement  or  prom- 
ise by  the  commissioners  that  were  calculat- 
ed, under  the  circumstances,  to  lead  the 
appellant  or  others  present  to  believe  that 
they  would  receive  a  further  notice  from  the 
commissioners  before  the  final  awards  and 
assessments  were  made  by  them,  or  that  they 
would  recdve  from  the  commiasioners  any 
other  notice  than  that  prescribed  by  section 
177  of  the  completion  of  the  assessmenta  That 
some  of  them  understood  and  believed  that 
they  would  receive  such  a  notice  cannot  be 
doubted,  but  such  understanding  was  not,  un- 
der the  drcumstances,  warranted  by  any- 
thing the  commissioners  said.  While  the  wit- 
nesses for  the  appellant  testified  at  length  to 
thdr  understanding  of  what  occurred,  the 
testimony  of  those  who  attempted  to  repeat 
what  Mr.  Orannan  said  rather  tends  to  con- 
firm the  entry  in  the  "minute  book"  of  the 
commissioners,  and  the  testimony  of  the  two 
commissioners  to  the  effect  that  after  the 
commissioners  heard  their  protest  and  ob- 
jections, Mr.  Orannan  told  them  that  when 
the  commissioners  made  their  final  return, 
there  would  be  a  "notice  of  it  in  the  news- 
papers." For  Instance,  George  t*  Lang  tes- 
tified that  after  Mr.  Lauber  hod  stated  that 
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fhe  grounds  of  their  objection  to  the  awarda 
and  aasessments  Mr.  Grannan  said: 

"Oentlemen,  do  not  gire  TouiseU  any  concern, 
for  I  feel  that  the  proposition  [openug  of  the 
street]  won't  go  through;  but,  riioola  it  go 
throogh,  when  the  commiRsionere  make  their 
final  awards,  yon  will  be  notified." 

On  cross-examination  the  witness  said  that 
ba  "anderstood  the  commission  to  mean  that 
a  personal  notice  would  be  mailed  to  each 
of  them ;  that  the  commissioners  did  not  so 
state  to  them,  but  the  first  notice  was  In 
writing,  and  they  expected  the  final  notice 
to  be  in  writing."  The  testimony  of  the 
appellant  and  John  Broening,  Jr.,  is  practi- 
cally to  the  same  effect  There  Is  not  a 
word  in  the  testimony  of  these  witnesses  to 
suggest  that  they  were  to  haye  a  further 
hearing  before  the  commission.  All  of  the 
witnesses  for  the  appellant  state  that  Mr. 
Orannan  expressed  the  yiew  that,  owing  to 
the  opposition  to  the  opening  of  the  street,  it 
would  probably  be  abandoned,  and,  under  the 
circumstances,  his  statement  that  if  "it  should 
go  through,  when  the  commissioners  make 
their  final  return,  yon  will  be  notified"  eyi- 
dently  had  reference  to  the  noUce  provided 
tor  In  section  177,  and  the  only  reason  It 
was  not  so  understood  was,  as  stated  by  the 
witness  liang,  that  they  had  received  a  "per- 
sonal notice"  of  the  first  awards  and  assess- 
mmts. 

Carvllle  D.  Benson,  Esq.,  who  also  testified 
In  the  case,  was  not  present  at  the  hearing 
referred  to.  He  stated  that  he  represented 
the  property  owners  on  Mt.  Holly  street; 
that  after  seeing  a  notice  like  the  one  re- 
ceived by  the  appellant  on  the  19th  of  Au- 
gust, 1913,  he  went  to  the  ofllce  of  the  com- 
missioners to  see  the  plats,  etc.,  and  to  ask 
for  a  hearing;  that  Mr.  Orannan  told  him 
that  they  were  ready  to  set  the  objections 
down  for  a  hearing ;  that  he  relied  upon  Mr. 
Grannan  to  let  him  know  when  the  hearing 
would  take  place,  and  that  he  did  not  see 
the  newspaper  notices  of  the  final  awards. 
There  Is  no  evidence  to  show  that  Mr.  Oran- 
nan knew  in  advance  that  the  hearing  of  the 
objection  of  the  appellant  and  others  would 
take  place  on  the  28th  of  August,  1913,  or 
that  he  had  an  opportunity  to  let  the  witnessea 
know  of  It  in  time  to  be  present.  But  this 
witness  knew  that  the  notice  be  saw  stated 
that  the  commissioners  would  meet  for  10 
days  in  order  to  complete  their  review  of 
awards  and  assessments,  and  must  have 
known  of  the  provisions  of  section  177  of  the 
4dty  charter,  requiring  the  commissioners  to 
complete  the  assessments  and  to  give  the 
notice  therein  provided  for. 

The  exceptions  to  the  evidence  were  not 
pressed  in  this  court,  and  as  we  find  noth- 
ing In  the  several  contentions  of  the  appel- 
lant to  Justify  a  reversal  of  the  ruling  of 
the  court  below,  we  will  affirm  the  order  ap- 
pealed from. 

Order  affirmed,  with  costs  to  the  appellee. 


SNTDEB  y.  UNION  DRAWN  STEEL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  3, 
1916.) 

Mabtbb  AITO  Skbvaitt  4=9288(3)— Iitjubibs  to 

SEBVAWT— CONTKIBUTOBT     NeGLIOENCK. 

An  employs  who,  in  endeavoring  to  pry 
loose  an  elevator  stuck  in  the  shaft  at  an  up- 
per floor,  stood  with  one  foot  on  the  elevator 
floor  and  one  on  the  floor  of  the  building,  though 
he  knew  the  risk,  was  guilty  of  contributory 
negligence  barring  recovery  for  injuries  when 
the  elevator  dropped. 

IBA.  Note. — Ey>r  other  eases,  see  Master  and 
Servant,  Cent  Dig.  S  745;  Dec.  Dig.  «=» 
288(3).] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Action  of  trespass  for  personal  injuries 
1^  John  O.  Snyder  against  the  Union  Drawn 
Steel  Company.  From  a  Judgment  for  plain- 
tiff for  91,760,  defendant  appeals.  Beversed 
and  rendered. 

Errors  assigned,  among  others,  were  in 
refusing  to  direct  a  verdict  for  defendant 
and  in  refusing  to  enter  Judgment  for  de- 
fendant n.  0.  v. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKBR,  and 
FRAZER,  JJ. 

Forest  G.  Moorhead,  of  Beaver,  J.  Rankin 
Martin  and  Homer  H.  Swaney,  both  of  Beav- 
er Falls,  and  John  G.  Marshall,  of  Beaver, 
for  api>ellant.  Lawrence  M.  Sebrlng,  of 
Beaver,  for  appellee, 

BROWN,  a  J.  Some  time  in  the  latter 
part  of  1911  the  Union  Drawn  Steel  Company 
installed  an  elevator  in  its  plant  in  the  town 
of  Beaver  Falls,  this  state.  The  appellee 
helped  to  install  It  and  continued  to  serve 
as  an  employe  of  the  appellant  until  January 
20,  1912,  when  he  was  Injured  by  the  falling 
of  the  elevator.  Early  in  the  morning  of 
that  day  something  caused  it  to  stick  Just 
above  the  third  floor  of  the  building,  and  the 
plaintiff,  who  at  the  time  was  down  in  the 
cellar,  was  directed  to  "fix  It"  by  some  one 
authorized  to  give  him  orders.  After  he 
reached  the  place  where  the  elevator  had 
stopped  he  attempted,  with  the  assistance  of 
others,  to  loosen  it  and,  while  so  engaged, 
with  one  foot  on  the  floor  of  the  building 
and  the  other  on  the  platform  of  the  eleva- 
tor, it  suddenly  dropped,  and  he  was  carried 
with  it  down  the  shaft  sustaining  the  Injuries 
for  which  he  seeks  to  hold  the  appellant  lia- 
ble. The  negligence  which  he  alleges  made 
it  responsible  for  the  fall  of  the  elevator 
was  Its  failure  to  have  suflSdent  water  in 
the  compression  tank  and  cylinder  to  pre- 
vent the  platform  of  the  elevator  from  fall- 
ing suddenly  when  released.  The  testimony 
in  8ui^H>rt  Of  the  alleged  negligence — which 
need  not  be  recited  in  detail — was  sniBdent 
to  carry  that  question  to  the  Jury  but  the 
clear  contributory  negligence  of  the  plaintiff 
stood  in  the  way  of  his  recovery. 


4s9>For  othiT  caM*  see  eame  topic  and  KBT-innCBER  in  all  Key-Numbarad  Dlgaata  and  Indnw 
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On  reaching  the  place  where  the  elevator 
had  stuck,  the  appellee  found  that  safety 
shoes  had  caught  the  platform  and  held  It 
just  above  the  third  floor.  He  testified  that 
the  only  thing  to  be  done  was  to  put  a  pry 
under  the  platform  and  raise  it  up  so  that 
the  shoes  might  drop  back  into  place.  He 
proceeded  to  put  a  bar  under  the  platform, 
and,  while  working  with  one  foot  on  it  and 
the  other  on  the  floor  of  the  building,  or  on 
the  prying  bar,  the  elevator  suddenly  de- 
scended. In  the  charge  to  the  jury  and  In 
the  answer  to  the  seventh  point  submitted  by 
the  defendant,  the  Instruction  of  the  learned 
trial  judge  was  that,  if  the  plaintUT  knew 
the  elevator  cage  was  liable  to  fall,  and,  with 
such  knowledge,  he  proceeded  to  loosen  it 
from  its  fastenings,  and  in  doing  so  put  him- 
self in  a  position  with  respect  to  it  which, 
as  a  prudent  and  careful  perscm,  he  ought  to 
have  avoided,  he  was  guilty  of  contributory, 
negligence  and  could  not  recover.  This  was 
manifestly  correct,  and,  in  view,  of  the  plain- 
tiff's own  admission  and  the  testimony  of  a 
witness  who  was  working  with  him  at  the 
time  of  the  accident,  the  first  point  of  the 
defendant,  asking  for  the  direction  of  a  ver- 
dict in  its  favor,  should  have  been  affirmed. 
While  the  appellee  was  trying  to  pry  loose 
the  platform  of  the  elevator,  he  stood,  as  al- 
ready stated,  with  one  foot  on  it  and  the 
other  on  the  floor  of  the  building,  or  on  the 
prying  bar.  We  quote  the  following  from 
his  testimony: 

.  "O.  And  when  you  were  so  engaged,  and  in 
raising  the  elevator,  didn't  you  say  to  those  men 
that   were   under   your   charge.    Look   out!   it 


it's  going  in  place,  or  it  is  liable  to  slip  the 
bar  up,  or  something,'  but  I  didn't  get  it  all  out 
of  my  mouth,  until  it  was  down.  Q.  You  said 
to  look  out,  that  it  was  going  in  place?  A. 
Yes,  sir.  •  •  •  Q.  At  the  time  you  said  to 
them  to  look  out,  were  you  not  standing  with 
one  foot  on  the  elevator,  and  the  other  on  the 
floor?  A.  I  was  not  just  standing,  I  was  stand- 
ing all  the  weight  on  the  elevator,  and  I  had 
my  foot  reached  out  on  the  bar.  The  elevator 
was  a  little  higher  ttian  the  floor.  Q.  And 
were  you  not  standing  with  one  foot  on  the 
elevator?  A.  No,  one  toot  was  on  the  bar,  and 
the  other  was  on  the  elevator.  Q.  And  while 
you  were  so  standing,  the  elevator  dropped? 
A.  Yes,  sir.    Q.  And  you  fell?    A.  Yes,  sir." 

This  testimony  is  thus  corroborated  by 
Clarence  Boyles,  a  witness  for  the  plaintiff, 
who  was  assisting  him  in  loosening  the  ele- 
vator: 

"Q.  What  did  you  do  when  Mr.  Snyder  told 
you  to  help?  A.  I  got  a  bar,  to  heln,  and  Mr. 
Snyder  took  a  bar  on  the  other  side.    Q.  Who 

fave  directions  there  about  the  work?  A.  Mr. 
Inyder.  Q.  And  at  the  time  and  immediately 
before  the  accident,  what  position  did  Mr.  Sny- 
der occupy,  where  was  lus  foot,  and  how  was 
he  standing?  A.  He  bad  one  foot  on  the  floor, 
and  one  foot  on  the  elevator.  Q.  What  did  he 
say,  if  anything,  to  you  people ;  what  directions 
did  he  give  you  at  and  immediately  before  he 
did  fall?  A.  'Look  out',  it  is  liable  to  drop.' 
Q.  And  how  soon  after  that  did  it  drop?  A.  I 
jjan't  recollect  that.     Q.  Was  it  soon,  or  not? 


A.  I  don't  suppose  it  was  over  five  or  ten  min- 
utes, but  I  don't  know.  Q.  When  he  said  'Look 
out!  it  is  liable  to  drop,'  what  were  you  each 
doing?  A.  I  had  my  bar  under,  and  I  straight- 
ened up.  And  he  still  had  bis  bar  under,  and 
he  didn't  straighten  up.  Q.  Ajid  then  he  gave 
those  instructions;  and  soon  it  dropped?  A. 
And  soon  it  dropped.  Maybe  in  five  or  ten  min- 
utes, I  don't  know." 

It  thus  Clearly  apx)ear8  that,  while  the 
appellee  was  attempting  to  loosen  the  eleva- 
tor, with  one  foot  on  it  and  the  other  on  the 
floor,  he  knew  it  was  liable  to  drop,  and  his 
own  admitted  negligence  having  contributed 
to  his  Injury,  the  law  will  not  permit  him  to 
recover. 

The  first,  second,  third,  and  fourth  assign- 
ments of  error  are  sustained,  the  judgment 
is  reversed,  and  Is  here  entered  for  the  de- 
fendant. 


lAMS  V.  HAZEL-ATLAS  GLASS  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

1.  Master  and  Servant  €=s>284(1)— Injubies 

TO   SERVANl^BlNDINa  InBTBUCTIONS— NBO- 

LIQENCE. 

Where,  in  a  machine  employe's  action  for 
injuries,  there  was  no  evidence  of  defendants 
negligence,  and  it  appeared  that  plaintiff's  in- 
jury was  due  to  falling  while  walldng  backward 
into  an  opening  left  by  his  failure  to  adjust  a 
movable  platform  attached  to  tiie  machine  and 
affording  access  thereto,  defendant's  motion  for 
binding  instructions  should  have  prevailed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1000;   Dec  Dig.  «=>284 

2.  Master  and  Servant  «=»10T(S)  —  Sais 
Place  to  Work— Dutt  op  Master. 

Where  an  employe's  work  is  snch  that 
die  enriroument  necessarily  undergoes  frequent 
changes  as  the  work  progresses,  the  master  is 
not  bound  to  protect  him  agninst  dangers  result- 
ing from  such  changes;  it  being  sufficient  if  the 
master  i>rovides  against  such  dangers  as  may 
possibly  or  probably  arise  and  gives  employes 
the  means  of  protecting  themselves. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <8=>107(6).] 

3.  Masteb  and  Servant  €=>238(3)— Injxtrt 
TO  Servant— Contbibtjtobt  Neglioerck— 
Question  of  Law. 

Where,  in  an  employfi's  action  for  injuries 
from  falling  into  a  pit  when  he  stepped  iMck- 
ward  without  looking,  it  appeared  that  the  ac- 
cident would  not  have  occurred  had  he  not  vol- 
untarily, deliberately  and  without  excuse  denied 
himself  the  use  of  his  eyes,  he  was  contributorily 
negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  745;  Dec.  Dig.  «=>238 
(3).] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Trespass  by  William  B.  lams  against  the 
Hazel-Atlas  Glass  Company,  a  corporation, 
for  personal  Injuries.  From  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKBR,  and 
FRAZER,  JJ. 
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W.  a.  Dalzell,  of  PltUborgh,  and  H.  B- 
Myers,  of  WaBhlugton,  Pa.,  for  appellant 
Bufus  S.  Marrlner,  of  Washington,  Pa.,  and 
F.  P.  &  3.  D.  lams,  of  Pittsburgh,  for  appel- 
lee. 

STEWART,  3.  The  bnBlness  of  the  appel- 
lant company  is  the  manufacture  of  glass. 
In  this  work  it  employs  several  or  more 
tanks  designed  to  contain  and  carry  the 
molten  material.  In  the  front  of  each  tank 
is  placed  a  revolving  machine  which  forms 
or  moulds  the  glass  into  the  required  shape. 
The  tank  and  machine,  together  constitute 
one  piece,  rests  on  iron  rails  some  5  or  6  feet 
apart  and  elevated  some  4  feet  above  the 
floor  of  the  factory,  permitting  the  tank  with 
the  machine  to  be  moved  to  or  from,  as  the 
case  may  be,  the  main  tank  from  which  the 
other  tanks  are  supplied  with  the  molten 
material.  Along  the  rails  on  either  side  and 
level  therewith  Is  a  brick  platform  from  18 
to  20  feet  wide  and  22  feet  in  length.  Perma- 
nently attached  to  the  front  of  each  machine 
— ^that  is,  at  the  end  next  to  the  revolving 
machine  that  turns  the  glass  into  shape — 
there  is  a  platform  from  2^  to  8  feet  In 
width,  extending  along  the  whole  front,  and 
about  18  inches  above  the  level  of  the  brick 
platform  at  either  side.  This  platform  in 
front  of  the  madiine  above  described  Is  for 
the  accommodation  of  the  workmen  who  are 
employed  in  and  about*  the  machine,  and  it 
can  be  approached  from  either  side  of  the 
track,  the  elevation  above  the  floor  being 
about  18  Inches.  Between  the  tracks  on 
which  the  machine  rests,  and  on  which  from 
time  to  time  it  is  moved,  there  is  a  pit  about 
4  feet  in  depth.  When  the  machine  is  so 
placed  on  the  tracks  that  the  pit  underneath 
is  exposed,  a  movable  appliance,  consisting  of 
three  planks  bolted  together  and  as  long  as 
the  tracks  are  wide.  Is  used  to  bridge  over 
the  pit,  80  that  the  workmen  may  pass  read- 
ily from  one  side  of  the  machine  to  the  other. 
This  movable  bridge  when  in  place  being  on 
a  level  with  the  track  surface,  one  may  as 
readily  reach  the  platform  attached  to  the 
machine  from  it  as  by  the  approach  from  the 
side.  The  day  the  plalntifF,  an  employ^ 
met  with  the  accident  complained  of,  the  ma- 
chine was  resting  at  a  point  near  the  end  of 
the  track,  and  between  the  machine  and  the 
end  the  movable  platform  or  bridge  had  been 
placed  across  the  tracks.  The  plaintiff  hav- 
ing been  directed  to  assist  the  workman  en- 
gaged upon  the  platform  of  the  machine,  pro- 
ceeded to  the  place,  walked  out  on  the  mov- 
able bridge  or  platform,  and  from  that 
position  stepped  to  the  platform  of  the  ma- 
chine whore  he  was  engaged  in  the  work 
assigned  him.  Having  completed  bis  work, 
witli  a  view  to  withdraw,  but  without  turn- 
ing around,  he  stepped  backward,  intending 
to  step  to  the  bridge  below.  The  bridge  not 
being  as  far  t>ack  as  the  front  edge  of  the 
platform  by  about  6  Inches,  his  foot  missed 


the  bridge  and  went  into  the  <%>enlng  thus 
left,  and,  losing  his  balance,  he  fell  astride 
the  edge  of  the  platform  and  sustained  seri- 
ous Injury.  The  negligence  alleged  was  fail- 
ure to  furnish  plaintiff  with  a  reasonably 
safe  place  te  work.  Binding  instruction  for 
the  defendant  was  refused,  and  the  case  was 
submitted  to  the  Jury:  First,  on  the  ques- 
tion of  defendant's  negligence;  and,  second, 
on  the  question  of  plaintiff's  contributory 
negligence.  The  verdict  being  for  plaintiff,  a 
motion  for  judgment  n.  o.  v.  followed,  which 
also  was  refused,  and  Judgment  was  accord- 
ingly entered  on  the  verdict.  From  this  judg- 
ment, we  have  the  present  appeal. 

[1,2]  What  duty  resting  on  the  defendant 
with  respect  to  the  plaintiff  had  been  omit- 
ted? For  the  convenience  of  the  workmen  In 
getting  from  one  side  of  the  track  to  the 
other,  and  it  may  be  for  their  convenience  In 
getting  to  the  platform  in  front  of  the  ma- 
chine— though  we  seer  no  evidence  of  this  ex- 
cept that  it  was  sometimes  so  used — the  com- 
pany had  provided  a  movable  frame  crossing 
which  could  readily  be  placed  In  front  of 
the  ma(^iioe  at  any  point  on  the  Une^  and 
which  was  entirely  adequate  for  the  purpose 
when  properly  placed.  It  is  not  complained 
that  it  was  In  any  respect  defective  or  Inade- 
quate. The  plaintiff  refers  his  accident 
wholly  and  exclusively  to  the  circumstance 
that  this  movable  bridge  the  day  the  accident 
occurred  had  not  been  pushed  so  far  towards 
the  machine  as  to  make  the  platform  on  the 
machine  overhang  It,  or  at  least  be  on  a  line 
vertically  with  the  edge  of  the  bridge.  Was 
it  the  duty  of  the  employer  to  oversee  and 
supervise  such  details  In  the  performance  of 
the  work?  Authorities  are  lacking  for  any 
such  proposition.  The  defendant  had  fur- 
nished what  was  admittedly  a  safe  and  suit- 
able appliance,  one  easily  moved  and  easily 
adjusted  as  changing  conditions  in  the  work 
required  its  removal  from  one  point  on  the 
track  to  another,  and  all  that  Is  complained 
of  is  that  on  the  day  the  accident  happened 
it  had  been  so  negligently  placed  that  its 
edge  was  out  of  perpendicular  with  the  edge 
of  the  machine's  platform  to  the  extent  of 
some  6  inches.  It  is  nowhere  suggested  that 
this  fact  was  due  to  any  Imperfection  in  the 
bridge.  For  all  that  appears  in  the  case  the 
same  effort  that  placed  It  where  It  was  could 
quite  as  readily  have  placed  it  where  It 
should  have  been.  To  hold  the  employer  lia- 
ble under  such  circumstances  where  the  neg- 
ligence, if  any,  was  certainly  not  his,  would 
be  to  make  him  virtually  an  Insurer.  There 
Is  no  such  rule  of  law.  In  Schneider  v.  Phil- 
adelphia Quartz  Co.,  220  Pa.  548,  551,  «)  Atl. 
1035,  1036,  a  case  not  unlike  the  present  and 
involving  the  same  question,  we  said: 

"That  plaintiff  company  had  supplied  suffi- 
cient boards  to  meet  these  requirements  for 
safety  is  a  fact  clearly  established ;  but  how 
and  where  to  place  them  to  meet  changing  con- 
ditions as  the  work  progressed,  was  a  matter 
committed  to  the  workmen  themselves.  It  was 
not  required  that  the  entire  scaffold  should  be 
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floored,  but  only  bo  much  of  it  as  was  being 
used.  When  tbe  work  is  of  such  character  that 
the  environment  of  the  servant  as  the  work 
progresses  necessarily  undergoes  frequent  chang- 
es, the  master  is  not  bound  to  protect  the  serv- 
ant engaged  in  it  against  dangers  resulting 
from  such  changes.  Labatt,  Master  and  Serv- 
ant, p.  1772.  This  doctrine  results  from  the 
fact  that  the  prosecution  of  the  work  does  make 
the  place  dangerous;  but  it  is  not  tbe  duty  in 
such  case  for  the  master  to  follow  up  the  serv- 
ants every  moment  to  see  that  they  make  the 
place  safe.  *  *  *  It  is  only  necessary  to 
cite  Durst  v.  Carnegie  Steel  Co.,  173  Pa.  162 
[33  Atl.  1102],  where  we  held  that  when  dan- 
ger can  only  arise,  as  tbe  work  progresses,  it  is 
not  the  duty  of  the  employer  to  stand  by  during 
the  progress  of  the  work  to  see  when  danger 
arises  ;  that  it  is  sufficient  if  he  provide  against 
such  dangers  as  may  possibly  or  probably  arise, 
and  to  give  the  workmen  the  means  of  protect- 
ing themselves." 

To  these  authorities  we  may  add  Ryan  v. 
Cumberland  VaUey  R.  R.  Co.,  23  Pa.  384; 
Miller  Y.  American  Bridge  Co.,  216  Pa.  559, 
6S  Att.  1100.  The  principle  asserted  In  these 
cases  to  the  effect  that  the  absolute  obliga- 
tion of  tbe  employer  to  provide  reasonably 
safe  appliances  for  his  woriunen  doe^'  not  ex- 
tend to  all  the  passing  risks  which  arise 
from  short-lived  causes.  Is  one  generally  rec- 
ognized. A  case  as  much  in  point  as  any  is 
Meeban  t.  Spelrs  Mfg.  Co.,  172  Mass.  376,  62 
N.  E.  518,  where  it  is  held  that  there  can  be 
no  recovery  where  the  danger  to  which  tbe 
employ^  was  exposed  was  merely  a  transi- 
tory one  existing  only  on  a  single  occasion 
when  the  injury  was  sustained,  and  due  to 
no  fault  of  plan  or  construction,  or  lack  of 
repair,  and  to  no  permanent  lack  of  safety 
in  the  employer's  works,  or  in  the  manner  in 
which  they  bad  been  ordinarily  used.  That 
was  this  case.  It  follows  that  tbe  motion 
for  binding  Instructions  should  have  prevail- 
ed for  tbe  reasons  we  have  indicated. 

[3]  It  Is  no  less  clear  upon  the  admitted 
facts  of  the  case  that  tbe  accident  from  which 
plaintiff  suffered  was  In  consequence  of  his 
own  negligence.  He  has  shown  no  excuse 
whatever  for  bis  attempting  to  step  back- 
ward from  the  platform  on  which  be  was 
standing  to  reach  the  bridge  a  foot  and  a 
half  b^low  the  platform.  In  doing  so  be  vol- 
untarily and  deliberately  denied  himself  the 
use  of  bis  eyes.  Whether  he  saw  or  could 
have  seen  the  open  space  into  which  be  after- 
wards fell  as  be  mounted  to  tbe  machine 
platform,  may  be  waived.  If  he  did  see  it, 
then  In  stepping  backwards  to  reach  tbe 
bridge  with  the  opening  exposed  he  was  at- 
tempting a  reckless  adventure;  if  he  did  not 
see  It  in  getting  upon  the  platform  of  the  ma- 
chine, it  was,  notwithstanding,  bis  duty  to 
exercise  ordinary  prudence  In  descending. 
Ordinary  prudence  cannot  be  affirmed  of  one 
who  deliberately  and  from  choice  walks  back- 
ward and  meets  with  a  fall.  We  bold  the 
ordinary  pedestrian  to  tbe  duty  of  using  his 
eyes  when  he  goes  upon  the  highway.  Why 
should  not  like  duty  be  required  of  one  In 
stepping  directly  down  from  a  place  be  has 


been  occupying  to  a  level  18  Incbes  Immedi- 
ately below?  The  evidence  supports  a  plain 
and  unmistakable  Inference  that  bad  this 
plaintiff  been  looking  in  tbe  direction  be  was 
stepping  he  could  have  avoided  the  accldmt. 
On  this  branch  of  tbe  case  as  well,  defend- 
ant's motion  for  Undlng  instruction  should 
have  prevailed. 

Tbe  Judgmoit  Is  reversed,  and  Judgment 
is  now  entered  for  tbe  defmdant. 


HUNTER  V.  ROBINSON  TP. 
(Supreme  Court  of  Pennsylvania.    Jan.  8, 1916.) 

1.  Highways  ®=s>213(l)— Wbonqfdi,  Dkath— 

ISSITES  FOB  JUBT. 

Where,  in  an  action  against  a  township  for 
death  of  plaintifiTs  husband,  it  appeared  that  the 
retaining  walls  on  either  side  of  ue  approach  to 
a  township  bridge  were  10  feet  high  and  with- 
out barriers,  and  that  a  horse  which  deceased 
was  driving  became  frightened  and  backed  the 
wagon  off  the  approach,  causing  the  fatal  inju- 
ries, the  issues  of  proximate  cause,  negligence, 
and  contributory  negligence  were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  536 ;  Dec.  Dig.  «s>218(l).] 

2.  Afpeai,  and  Ebbob  «=»1067  —  HAB!ifT.Ma 
Ebbob— Rktusai,  or  Irstbuctionb. 

In  such  case,  the  court's  refusal  to  instruct 
that  it  was  for  the  jury  to  say  bow  much  weight 
Rhould  be  given  to  alleged  statements  of  the  in- 
jured man  while  be  was  safFering  great  agony. 
In  which  he  attributed  the  accident  to  a  loose 
trace,  and  not  to  the  absence  of  a  guard  rail, 
was  not  prejudicial  to.  defendant,  where  it  ap- 
peared probable  that  the  jiury  did  not  believe  the 
testimony  as  to  tbe  statement  having  been  made 
by  deceased. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4229;  Dec.  Dig.  «=9lOe7; 
Trial,  Cent.  Dig.  !  476.] 

3.  Appeal  and  Ebrob  <8=>1068(1)  —  Assign- 
ments ov  Erbor— Matebialitt---J'ubt  Find- 
ings—Pboximatk  Cause. 

Where,  in  such  case,  the  jury  found  against 
plaintiff  on  the  issue  as  to  the  loose  trace,  as- 
signments of  error  complaining  of  instructions 
as  to  its  effect  in  determining  the  question  of 
proximate  cause  became  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4225 ;  Dec.  Dig.  «=»10C8(1) ; 
Trial.  Cent  Dig.  fS  475,  480,  525,  553.] 

Appeal  from  Court  of  Commoa  Pleas, 
Washington  County. 

Trespass  by  Margaret  Hunter  against  Rob- 
inson Township,  for  death  of  plaintiff's  bus- 
band.  From  Judgment  for  plaiutlfC,  defend- 
ant appeals.     Affirmed. 

Argued  before  BROWN,  a  J.,  and  POT- 
TER, STEWART,  M0SCHZI8KER,  and 
FBAZEBy  JJ. 

Erwln  Cummins,  Robert  B.  Bnmside,  0.  L. 
V.  Acheson,  and  J.  Boyd  Crumrlne,  all  of 
Washington,  Pa.,  for  appellant  Meredith 
R.  Marshall,  of  Pittsburgh,  Harry  A.  Jones, 
oi  Wasblngton,  Pa.,  and  Robert  S.  Chess  and 
Rody  P.  Marshall,  both  of  Pittsbargb,  tor 
appellee. 

MOSCHZISKER,  J.  Tbe  plaintiff  sued 
to   recoTW  damages   accruing   through   the 
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deatll  of.  ber  l)iud>aiid,  whl^  She  alleged  was 
dae  to  tbe  negUgeace  of  tbe  defendant;  she 
aecnred  a  verdict,  upon  which  judgment 
was  entered,  and  the  defendant  has  appealed. 

[1]  The  trial  Judge  submitted  to  tbe  Jury 
the  issues  as  to  the  proximate  cause  of  tbe 
accident,  the  alleged  negligence  of  the  one 
side  and  tbe  contilbatory  n^^enoe  of  tbe 
other;  and  all  of  these  issues  were  found 
against  the  defendant  Since  the  plaintiff 
obtained  the  vndlct,  the  evidence  must  be 
viewed  in  tbe  Ugbt  most  favorable  to  her, 
and,  when  so  looked  at,  the  following  ma- 
terial faots  could  be  fotmd:  The  defendant 
township,  for  at  least  six  years  prior  to  tbe 
accident,  maintained  a  road  14  feet  wide, 
leading  up  to  a  bridge  of  the  same  width; 
there  were  stone  retaining  walls  on  either 
side  of  this  road,  to  support  the  approach 
to  the  bridge ;  these  walls  were  10  feet  high, 
without  any  barriers  on  top,  so  that  abrupt 
and  unguarded  declivities  existed  at  the  point 
In  question  on  both  sides  of  the  road,  to  a 
depth  of  10  feet;  on  the  day  of  tbe  accident, 
October  29,  1914,  George  Hunter,  the  plain- 
tiff's  husband,  was  driving  a  one-horse  wagon 
at  ordinary  apeei  toward  the  bridge,  with 
the  probable  Intent  of  crossing  it;  at  about 
76  feet  from  the  bridge  tbe  horse  reared, 
but  then  proceeded  without  misbehavior  un- 
til it  reached  that  structure,  when  it  became 
frightened  from  some  unknown  cause,  and, 
despite  the  eflorte  of  tbe  driver  to  control 
it,  started  to  turn,  then  rapidly  backed  tbe 
wagon  over  the  steep  declivity  at  one  side 
of  the  road;  Hunter  died  as  tbe  result  of 
Injuries  thus  received.  On  these  facts,  all 
the  Issues  involved  were  for  the  jury  (Yoders 
V.  Amwell  Twp.,  172  Pa.  447,  38  Atl.  1017, 
61  Am.  St.  Rep.  750;  Bitting  v.  Maxatewny 
Twp.,  177  Pa.  213,  86  AU.  716;  Id.,  180  Jt*. 
367,  86  Atl.  855;  Boone  v.  S2ast  Norwegian 
Twp.,  192  Pa.  206,  48  Atl.  1025;  see,  also, 
lilndberg  v.  Mifflin  Twp.,  247  Pa.  464,  83 
Atl.  616,  Scott  Twp.  V.  Montgomery,  95  Pa. 
444,  and  Ramage  v.  Lower  Burrell  Twp.,  64 
Pa.  Super.  Ct.  617,  619),  and  we  are  not  con- 
vinced of  error  in  their  submission. 

[2,  3]  The  defendant  contended  that  a  trace 
In  some  way  became  unfastened,  causing  the 
driver  to  lose  control  of  bis  horse;  that 
this,  and  not  the  unguarded  declivity,  was 
the  proximate  cause  of  tbe  accident.  Coun- 
sel for  the  township,  however,  drafted  cer- 
tain special  issues  vHilch,  at  the  request  of 
the  defendant,  the  trial  judge  submitted  to 
the  jury,  and.  In  answering  one  of  these, 
the  jury  negatived  the  alleged  loose  trace  as 
an  element  in  the  case.  The  only  evidence 
to  support  the  defendant's  theory  of  the 
proximate  cause  of  tbe  accident  was  given 
by  a  man  who  had  worked  for  the  road  super- 
visors. TbiB  witness  testified  to  a  conversa- 
tion with  Hunter,  after  the  accident,  when 
tbe  latter  was  suffering  great  agony,  in  which 
he  la  alleged  to  have  attributed  tbe  accident 


to  tbe  alleged  loose  trace,  and  sot  to  Om  ab- 
sence of  a  guard  rail;  but,  since  tbe  cir- 
cumstances ateted  by  other  wltoesses,  as  to 
tbe  position  and  condition  of  the  horse  and 
wagon  when  found  at  the  foot  of  the  dedivi- 
ty,  were  all  against  the  theory  of  an  anfas- 
tened  trace,  it  is  highly  probable  tbe  jury 
did  not  believe  the  story  told  by  tbe  witness 
in  question,  and  that  they  meant  their  an- 
swer to  the  special  issae  as  drafted  by  de- 
fendant's counsel  to  comprehend  a  finding  to 
that  effect  We  are  not  convinced  it  is  at 
aU  likely  that  anything  said  by  the  trial 
judge  at  the  time  of  the  submission  of  this 
Issue  confused  the  jury;  nor  do  we  fblnk 
his  remark,  in  refusing  one  of  the  defendant's 
requeste  for  charge,  to  the  effect  that  it  was 
for  the  jury  to  say  bow  much  weight  should 
be  given  to  the  alleged  statements  of  the  in- 
jured man  prior  to  his  decease,  could  have 
in  any  way  prejudiced  the  defendant  Fii^- 
ly,  since  the  Jury  found  against  appelant 
on  the  issue  as  to  the  loose  trace,  the  numer- 
ous assignments  of  error  which  complain  at 
Instnictlons  with  reference  to  its  effect  in 
determining  the  question  of  proximate  cause 
need  not  be  considered. 

All   the   assignments   are   overmled,  and 
judgment  is  affirmed. 


PITTSBURGH  &  L.  E.  R.  CO.  v.  COLONIAL 

STEEL  00. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

Cabbiebs  «=>13^)— Fbkioht  Ratks— Disobim- 
INATION— VAunrrr  or  Contbact. 

A  contract  whereby  a  railroad  company 
agreed  with  a  manufacturing  company  for  a  pe- 
riod o£  80  yean  to  transport  ooal  from  certain 
districts  to  a  factory  at  the  then  existlnK  rate 
was  not  an  undue  or  unreasonable  discrunina- 
tion  in  violation  of  Const,  art  17,  {  3,  or  the 
Act  June  4,  1883  (P.  L.  72),  which  prohibit  un- 
due and  unreasonable  disonmination  in  trans- 
portation cliar^ea,  though  tbe  railroad  company 
thereafter  revised  ita  tariffs  and  published  a 
rate  on  coal  in  excess  of  that  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  GarrierB. 
Cent  Dig.  gg  22,  24 ;  Dec.  Dig.  «=>18(2).] 

Appeal  from  Cotirt  of  Common  Fleas,  Al- 
legheny County. 

Assumpsit  for  freight  charges  by  the  Pitts- 
burgh &  Lake  Erie  Railroad  Company 
against  tbe  Colonial  Steel  Company.  From 
judgment  for  defendant  awarding  certificate 
for  amount  of  counterclaim  set  forth  In  affi- 
davit of  defense,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TBBBAT,  POTTER,  STEWART,  and  FRA- 
ZER,  JJ. 

George  B.  Sbaw,  of  Flttsbnrgh,  for  appel- 
lant George  O.  Burgwin,  of  Pittsburgh,  for 
appellee. 

BROWN,  O.  J.  In  May,  1901,  tbe  Colonial 
Steel  Company,  then  In  process  of  organiza- 
tion, contemplated  the  erection  of  a  plant 
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for  the  mana&ctnTe  of  steel  on  tbe  line  of 
the  Pittsburgh  &  Lake  EMe  Ballroed,  and 
one  James  W.  Brown,  acting  on  Its  behalf, 
entered  into  negotiations  with  the  railroad 
company  for  an  agreement  covering  rates  to 
and  from  the  proposed  site  of  the  plant  at 
Sonth  Monaca,  this  state.  Tlie  negotiations 
resulted  In  the  making  of  a  contract  of  May 
15,  1901,  between  the  railroad  company  and 
Brown,  which  on  the  13th  of  the  following 
month  was  assigned  to  the  Ck>Ionlal  Steel 
Company,  in  pursuance  of  an  agreement  by 
the  railroad  company  that  it  should  be  so 
assigned.  The  contract  covers  freight  rates 
to  and  from  Monaca,  Pa.,  where  tbe  steel 
plant  is  located,  and  points  on  the  Pittsburgh 
&  Lake  Erie  Bailroad  and  its  connections, 
among  them  being  a  rate  of  50  cents  per  ton  on 
coal  from  mines  In  the  Pittsburgh  district  to 
Monaca.  In  return  the  steel  company  agreed 
to  give  preference  to  the  railroad  company  at 
equal  rates  for  receipt  and  shipment  of  all 
freight  connected  with  Its  works  when  not 
contrary  to  the  expressed  request  of  a  cus- 
tomer or  shipper.  At  the  time  the  contract 
was  made  the  50-cent  rate  on  coal  was  the 
published  tariff  rate  of  the  railroad  company, 
and,  by  the  terms  of  the  contract,  was  to  re- 
main in  force  for  30  years.  The  plant  was 
constructed,  and  for  several  years  settle- 
ments for  transportation  charges  were  made 
In  accordance  with  this  rate.  In  tbe  course 
of  time,  however,  the  railroad  company  re- 
vised Its  tariffs  and  published  a  rate  on  coal 
of  60  cents  per  ton  between  tbe  points  men- 
tioned. The  appellee  for  a  time  paid,  in  ac- 
cordance vrlth  the  new  tariff,  partly  through 
a  mistake  of  fact  and  partly  under  duress, 
hut  prior  to  the  institution  of  this  suit  re- 
fused to  pCiy,  more  than  tbe  contract  rate 
of  50  ceuts  per  ton,  setting  up  the  contract  of 
May  16,  1901,  as  a  defense  to  the  apjpellant's 
dalm,  and  demanded  a  certificate  in  its  be- 
balf  for  the  amount  it  had  overpaid  under 
such  mistake  or  duress.  The  only  matter 
in  dispute  between  the  parties  is  the  valldlty 
of  the  contract  of  May  15,  1901,  and  they 
entered  Into  a  stipulation,  which  was  duly 
filed  of  record  in  the  court  below,  wherein 
they  submitted  that  question  to  the  court, 
with  the  further  stipulation  that.  If  It  should 
be  of  opinion  that  the  said  contract  was  in- 
valid, judgment  should  be  entered  for  tbe 
plaintiff  for  the  amount  of  Its  claim,  for  60 
cents  per  ton  for  all  coal  carried  after  the 
change  in  tbe  tariff  rates,  but,  if  it  should 
be  of  opinion  that  the  contract  was  valid  and 
binding,  Judgment  should  be  entered  for  the 
defendant  for  the  amount  for  which  it  de- 
manded a  certificate.  The  case  came  on  to 
be  heard  on  a  rule  for  Judgment  for  want 
of  a  sufficient  afiOdavit  of  defense  in  connec- 
tion with  the  said  stipulation,  and,  the  court, 
being  of  opinion  that  the  said  contract  was 
valid  and  still  in  force,  judgment  was  en- 
tered in  favor  of  the  defendant  for  $9,088.42, 


with  Interest  from  Mardi  81,  1012.     From 
this  the  plantlfl  has  appealed. 

mie  controversy  between  the  appellant  and 
appellee  Is  for  tbe  courts  of  this  state,  and  is 
to  be  settled  by  its  laws,  l^ie  agreemoit 
niran  which  the  appellee  stands  la  a  Pennsyl- 
vania contract;  its  aubject^matter  is  intra- 
state traffic,  and  at  the  time  of  Its  execution 
its  validity  was  not  an  open  question.  Nine 
years  before,  in  Hoover  et  al.  v.  Penn.  R. 
R.  Co.,  156  Pa.  220,  27  AtL  282,  22  L.  B.  A. 
263,  36  Am.  St  Rep.  43,  Mr.  Justice  Green. 
speaking  for  an  undivided  court,  held  in  a 
most  exhaustive  (pinion  that  a  special  con- 
tract for  a  special  rate  with  a  manufactory 
for  the  transportation  of  fuel,  Uke  the  one 
before  us,  is  not  undue  or  unreasonable  dis- 
crimination in  violation  of  section  3,  art  17, 
of  the  Constitution,  or  of  tbe  act  of  June  i, 
1883  (P.  L.  72).  What  was  said  in  that  case 
applies  with  equal  force  to  the  similar  facta 
in  the  case  at  bar,  and  its  reasoning,  ap- 
proved in  two  later  cases.  Bald  Eagle  Valley 
R.  B.  Co.  et  aL  V.  Nlttany  VaUey  R.  R.  Co.  et 
al.,  171  Pa.  284,  33  AtL  239,  29  U  B.  A.  423, 
50  Am.  St.  Rep.  807,  and  Bally  v.  Fayette 
Gas-Fuel  Co.,  193  Pa.  175,  44  AtL  251,  is  as 
convincing  with  us  as  it  was  with  our  prede- 
cessors. No  attempt  is  made  to  distinguish 
it  from  the  case  now  before  us,  and  none  can 
soccessfully  be  made.  Tb»  only  plea  of 
learned  counsel  for  the  appellant  Is  that  what 
was  there  held  is  a^lnst  the  poUcy  of  the 
law  to-day,  and  we  are  asked,  in  effect,  to 
overrule  the  case.  The  policy  of  the  law  or 
this  state  now  was  its  policy  when  that  case 
was  decided,  and  we  now  follow  it  in  sus- 
talnlng  the  right  of  the  appellee  to  Insist 
upon  compliance  by  the  appellant  with  its 
agreement  to  carry  coal  for  50  cents  per 
ton  from  the  mines  in  the  Pittsburgh  district 
to  Monaca.  If  we  were  to  say  more.  It  would 
be  merely  to  repeat  what  was  said  In  tbe 
Hoover  Case.  Nothing  In  tbe  legislation  of 
this  state  passed  since  it  was  decided  has 
Impaired  the  validity  of  the  contract  of  May 
15,  1901,  and  the  Judgment  is  therefore  af- 
firmed. 


McGINNIS  v.  VALVOLINB  OIL  WORKS, 
Limited. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 1916.) 

1.  LiMn-ATioir  OF  AcnoNB  «=»121(2)  —  Cox- 

MEKCEUENT  OF  ACTJOH— AlCENJDMKKT— NaKB 

OF  Pabty. 

Where  plaintifl,  after  instituting  a  suit 
against  the  ''ValvoUne  Oil  Works,  Limited,  a 
corporation,"  discovered  that  defendant  was  not 
a  corporation  but  a  partnership,  his  motion  for 
leave  to  amend  by  striking  out  the  words  "a  cor- 
poration," and  adding  in  their  stead  "a  part- 
nership association,"  should  have  been  granted 
over  objection  tbat  such  amendment  introduced 
a  new  party  to  tbe  action  after  tha  statute  of 
limitations  had  run. 

[Ed.  Note.— For  other  cases,  see  Umitati<» 
of  Actions,  Dec.  Dig.  «s>121(^.l 
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2.  LnriTATiow  OT  A.CTI0N8  «=»121(2)  —  Com- 
UBHoraoirr  ov  Aotion— Amzndhbnt— Namz 
01  Pabtz. 

Where  the  effect  of  a  proposed  amendment 
after  limitations  have  run  will  be  to  correct  the 
name  nnder  which  the  right  party  ia  sued,  it 
should  be  allowed ;  but  if  the  effect  will  be  to 
bring  a  new  party  on  tbe  record,  it  should  be  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Dec.  Dig.  ^s>121(2).] 

Appeal  from  Court  of  Conuuon  Pleas,  But- 
ler County. 

'  Trespass  by  W.  O.  McGinnls  against  the 
Valvollne  Oil  Works,  limited,  a  corporation, 
for  personal  injuries.  From  an  order  de- 
nying a  motion  for  leave  to  amend  the  record 
and  pleadings  and  changing  the  name  of  de- 
fendant from  tbe  "Valvoliue  Oil  Works, 
Limited,  a  corporation,"  to  the  "Valyollne 
Oil  Works,  Limited,  a  partnership  associa- 
tion," plaintiff  appeals.    Eeversed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TEH,  STEWART,  MOSOHZISKER,  and 
FRAZER,  JJ. 

W.  H.  llartin  and  Edgar  H.  Negley,  both 
of  Butler,  for  appellant  W.  D.  Brandon  and 
J.  Campbell  Brandon,  both  of  Butler,  for  ap- 
pellee. 

MOSCHZISKEB,  J.  This  is  an  appeal  by 
the  plaintiff  from  an  order  of  the  court  be- 
low refusing  to  permit  an  amendment  in  the 
designation  of  the  party  defendant 

The  "ValTollne  OU  Works,  Limited,"  Is  a 
partnership  association,  created  and  existing 
under  the  laws  of  this  state,  with  its  prin- 
cipal office  and  works  at  East  Butler,  where 
the  plaintiff  was  employed.  He  was  injured, 
at  the  defendant's  plant,  on  March  19,  1911, 
and  brought  suit  to  recover  damages  from 
his  employer,  naming  it  as  the  "Valvollne  OU 
Works,  Limited,  a  corporation."  On  Novem- 
ber 5,  1914,  the  plaintiff  having  learned  that 
the  defendant  was  a  partnership  association, 
and  not  a  corporation,  moved  for  leave  to 
amend  by  striking  from  its  name  the  words, 
"a  corporation,"  and  adding,  in  their  stead, 
the  words,  "a  partnership  association."  The 
court  below  refused  to  permit  this  amend- 
ment, on  the  ground  that  it  introduced  a 
new  party  to  the  action  after  the  statute  of 
limitations  had  ran;   hence  this  appeal. 

The  lawyers  who  accepted  service  of  the 
original  summons  were  attorneys  for  the 
"Valvollne  Oil  Works,  Umited,"  for  whom 
the  plaintiff  worked,  and  in  whose  service 
he  was  injured.  At  that  time,  they  also 
represented  a  corporation  named  the  "Valvo- 
llne Oil  Company,"  with  whom  the  plaintiff, 
so  t&T  as  the  record  shows,  had  no  connec- 
tion. 

[1,2]  Tbe  appellant  contends  that  the  de- 
sired amendment  does  not  name  a  new  party 
defendant,  but  merely  corrects  the  name  of 
the  defendant  originally  designated  and  sum- 
moned, citing  Wright  v.  Eureka  Tempered 
Copper  Co.,  206  Pa.  274,  66  Atl.  978;  Dmck- 


enmlller  v.  Young,  27  Pa.  97.  See  also  Meite- 
ner  v.  Balto.  &  Ohio  R.  R.  Co.,  224  Pa.  352, 
73  AtL  434,  and  Tonge  t.  Item  Publishing 
Ca,  244  Pa.  417,  91  Atl  229. 

On  principle,  the  above  authorities  mle 
the  present  case.  The  "Valvollne  Oil  Com- 
pany" was  not  designated  or  summoned  as 
defendant  bat  a  concern  with  quite  a  dif- 
ferent name  (the  "Valvollne  Oil  Works,  Lim- 
ited") ;  and,  since  we  have  no  "limited"  cor- 
porations in  this  country,  it  is  not  at  all  like- 
ly that  any  one  Interested  could  reasonably 
have  been  misled  by  the  insertion  of  the 
word  "corporation"  sifter  the  word  "limited" 
in  the  title  of  the  defendant.  The  plaintiff 
did  not  sue  the  wrong  party.  He  simply 
made  a  mistake  in  stating  the  name  of  his 
employer,  and  this  he  had  a  right  to  correct. 

The  authorities  relied  on  by  the  defendant 
and  cited  by  the  court  below  do  not  govern 
the  present  case.  White  Go.  v.  Fayette  Auto. 
Co.,  43  Pa.  Super.  Ct  632,  633,  sUtes  the 
recognized  rule: 

"If  the  effect  of  the  amendment  will  be  to 
correct  the  name  under  which  the  right  party 
was  sued,  it  should  be  allowed ;  if  its  effect  will 
be  to  bring  a  new  party  on  the  record,  it  should 
be  refused?' 

The  amendment  was  denied  in  that  case, 
however,  because  it  did  not  seek  merely  to 
change  a  name,  but  also  to  bring  in  as  de- 
fendants jQve  individuals  not  previously  nam- 
ed. Girardl  v.  l4iquin  Lumber  Co.,  232  Pa. 
1,  81  Atl.  63,  where  the  amendment  was  re- 
fused, is  an  instance  of  precisely  the  same 
character. 

The  assignments  of  error  are  sustained, 
the  order  is  reversed,  the  amendment  allow- 
ed, and  the  record  returned  to  the  court  be- 
low with  a  procedendo. 


SHIELDS  et  aL  T.  HITCHMAN. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1910.) 

1.  Appbai.  and  Ebbob  ($=9754(1)— Waivbb  9F 
Bbbob— Rboeption  or  IOvidbnob. 

Where  the  court  of  common  pleas  sitting  in 
equity  in  a  proceeding  wherein  it  is  sought  to 
open  a  judgment  rendered  on  a  bond  has  ap- 
pointed a  commissioner  and  given  him  directions 
to  take  testimony  and  report  the  facta,  and  th« 
error  in  appointing  such  commissioner  without 
statutory  authority  has  not  been  assigned,  the 
appellate  court  will  consider  the  evidence  as 
taken  by  depositions. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3086^^069;  Dec.  £Mg.  «=> 
754(1).] 

2.  JuDoicsHT  4ss>68(:^— Ruix  to  Ofeit  Judo- 

ICENT. 

A  bond  and  mortgage  were  given  in  part 
payment  for  land,  the  bond  stating  that  "it  is 
expressly  understood  that  the  lien  •  *  • 
shall  be  limited  to  the  following  described  real 
estate."  In  such  transaction,  the  vendors  were 
represented  by  an  agent  After  entry  of  a  judg- 
ment on  the  bond  by  virtue  of  a  warrant  of  at- 
torney, the  judgment  defendant  obtained  a 
rule  to  show  cause  why  the  judgment  should  not 
be  opened  and  the  execution  limited  to  the  land 
described  in  the  bond,  it  being  alleged  that  the 


jfsaFor  otlkar  cmm  <n  ■am*  topic  and  KBT-IftTMBER  In  bH  Ksy-Namberad  Digests  and  Indixss 


Digitized  by 


Google 


1040 


96  ATLAI«TIO  BBPOBTBB 


(Pa. 


tMigeitm  had  aniOj  agrced  to  look  oalv  to  inch 
land  bat  that  by  mistalce  the  bond  did  not  in- 
dude  Boch  ain«ement.  The  evidence  idiowed  that 
this  agreement  waa  made  fsereral  dajra  before  ex- 
ecution of  the  bond  and  there  was  no  evidence 
that  the  agent  representing  the  vendors  was  au- 
thorized to  make  it.  Beld,  that  the  rule  to  open 
the  judgment  was  properly  discharged. 

[Ed.  Note. — For  other  casee,  see  Judgment. 
Cent.  Dig.  Si  U3,  117,  110,  121 ;  Dea  Dig.  «=> 
68(2),] 

3.  ElquiTT  «=»7— MiBTAKx  or  LeoAi.  Riohtb— 
BlOUT  TO  Reuef. 

A  mistake  of  legal  rights,  when  eveirthing 
is  known  to  both  parties,  is  not  rellevaible  in 
equity. 

[Ed.  Notei.— For  other  cases,  see  Equity,  Gent. 
Dig.  §§  16,  16;    Dec.  Dig.  <S=>7.1 

4.  Pbinoipal  and  Aqbnt  «=>119(1)— Extent 
or  Agency— Burden  or  Paoor. 

One  seeking  to  charge  a  principal  for  an 

agent's  act  must  show  the  extent  of  the  agency. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 

Agent,  Cent  Dig.  «|  391,  893,  898,  390,  401; 

Dec.  Dig.  «=3ll9(l).] 

5.  Pbincipal  and  Agent  «ssl66(l)— Aotb  or 
Agent  —  Ratifioation  —  Knowzjcdoe  or 
Pbincipal. 

It  is  essential  to  the  ratification  of  an 
agent's  unauthorized  act  that  the  principal  have 
full  knowledge  of  all  facts  and  circumstances 
attending  the  act 

[Ed.  Mote. — For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  {f  627-028;  Dec.  Kg.  «=» 
166(D,1 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Action  by  Samnel  N.  Shields  and  others 
against  James  S.  Hitchman.  From  an  order 
refusing  to  open  Judgment,  defendant  ap- 
peals.   Affirmed  and  appeal  dismissed. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TER, STEWART.  MOSCHZISKEB,  and 
FBAZER,  JJ. 

Charles  O.  Growell  and  N.  A.  Cort,  both, of 
Greensburg,  for  appellant  James  S.  Beacom 
and  David  t>.  Newlll,  both  of  Greensburg,  for 
appellees. 

POTTEB,  J.  Tills  is  an  appeal  from  an 
order  discharging  a  rule  to  show  cause  why 
a  Judgment  entered  upon  a  bond  and  war- 
rant of  attorney  should  not  be  oi>eiied,  and 
execution  thereon  limited  to  certain  property 
described.  The  bond  contains  the  foUowtog 
clause:  "It  la  expressly  understood  that  the 
lien  of  this  bond  shall  be  limited  to  the  fol- 
lowing described  real  estate" — followed  by  a 
description  of  the  land  by  metes  and  bonnds. 
The  warrant ,  contained  a  waiver  of  inquisi- 
tion "on  the  herein  described  real  estate"  and 
an  agreement  that  "said  estate  may  be  sold 
on  a  fieri  facias." 

The  defendant  filed  a  petition,  in  which  he 
averred  that  he  purchased  from  the  plain- 
tiffs in  the  Judgment  the  tract  of  land  de- 
scribed in  the  bond,  paying  part  in  cash,  and 
giving  the  bond  In  question  and  a  mortgage 
on  the  land  for  the  balance  of  the  purchase 
money ;  that  at  the  time  of  the  purchase  it 
was  expressly  understood  and  agreed  that 


the  only  Mcnrlty  plalntlfli  mn  to  have  for 
the  unpaid  balance  of  pniduuM  mon^  was  to 
be  the  farm  itself,  and  that  it  al«»e  waa  to 
stand  for  the  debt;  that  on  the  strength  ot 
this  oral  agreement  defendant  signed  the 
bond,  and  that  these  terms  of  the  agreemoit 
were  omitted  from  the  bond  through  fraud, 
accident,  and  mistake.  He.  therefore,  pray- 
ed for  a  rule  to  show  cause  why  the  Judg- 
ment should  not  be  opened,  and  the  execu- 
tion stayed,  and  the  effect  and  operation  of 
the  bond  limited  to  the  property  described. 
On  presentation  of  the  petition,  the  court 
granted  a  rule  as  prayed  for. 

In  their  answer,  plaintlSs  admitted  the 
sale  of  the  property,  and  the  taking  of  the 
bond  and  mortgage,  but  denied  that  an  agree- 
ment as  alleged  by  defendant  was  ever  made, 
or  was  known  to  them  when  the  sale  was 
made  and  consummated.  It  was  further 
averred  that  the  negotiations  for  the  sale 
were  conducted  by  one  Hurst  as  agent  for 
plaintiffs,  and  that  Hurst  never  had  any  au- 
thority from  them  to  make  any  such  ag^ree- 
ment  as  defendant  described.  They  also  de- 
nied that  any  of  the  terms  of  the  agreement 
between  the  parties  were  omitted  from  the 
bond  by  fraud,  accident,  or  mistake,  and 
averred  that  the  only  effect  of  the  provision 
inserted  In  the  bond  was  to  restrict  its  lien 
to  the  premises  described  in  It  in  case  of  the 
entry  of  Judgment 

[1-S]  Instead  of  hearing  the  case  in  court 
as  required  by  the  Equity  Practtoe  Rules,  the 
court  below  appointed  a  commissioner  to  take 
testimony  and  report  the  facts  witb  his  opin- 
ion. There  was  no  authority  for  such  an  ap- 
pointment, as  the  office  of  examiner  to  take 
testimony  and  that  of  master  of  diancery 
have  each  been  abolished,  save  in  certain 
cases,  of  which  this  is  not  one.  However,  no 
question  as  to  this  error  In  practice  is  raised 
by  the  assignments,  and  we  will  regard  the 
evidence  as  having  been  taken  by  deposi- 
tions, and  will  deal  with  the  findings  only  as 
adopted  by  the  court  below.  In  Abbott's  Es- 
tate, 198  Pa.  403,  406,  48  Atl.  436,  Mr.  Jus- 
tice Fell  cited  the  case  of  Stanton  v.  White, 
32  Pa.  358,  as  authority  for  Om  pr<H;N>sitlon 
that: 

"A  stipulation  that  the  lien  of  a  Judgment  shall 
be  restricted  to  a  certaia  designated  land  re- 
stricts  the  lien  only,  and  does  not  exempt  other 
property  of  the  debtor  from  liability  for  the  debt 
secured  by  the  judgment" 

It  is  practically  conceded  by  appellant  In 
this  case  that  the  terms  of  the  bond  do  not 
protect  him  from  personal  liability  for  the 
debt,  but  he  seeks  to  have  the  bond  reformed 
so  that  he  will  be  so  protected.  He  main- 
tains that  there  was  an  agreement  that  the 
obligees  were  to  look  only  to  the  itibitgaged 
premises  for  security,  but  that  by  mistake 
the  bond  was  not  so  drawn  as  to  express 
that  agreement  The  evidence  does  not,  how- 
ever, show  that  the  agreement  on  which  he 
relies  was  made  at  the  time  ot  the  execution 
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of  fhe  Ixmd.  Several  days  elapsed  between 
the  date  wben  the  agreement  was  alleged  to 
Isave  been  made  and  the  execution  and  de- 
livery of  tbe  paiwrs.  Mr.  Hurst  denied  that 
he  made  any  such  agreement,  and  said  that 
he  had  no  authority  to  make  it  The  court 
belov  held  that,  as  no  authority  was  shown, 
the  defendant  was  not  entitled  to  the  re- 
lief which  he  sought.  Whatever  mistake 
there  was  in  this  case  was  'one  of  law.  De- 
fendant was  mistaken  in  the  legal  effect  of 
the  stipulation  in  the  bond  which  he  signed. 
He  supposed  the  effect  would  be  to  relieve 
him  of  personal  liability,  but  his  construction 
of  the  terms  of  the  bond  was  erroneous. 
From  the  consequences  of  this  mistake  equi- 
ty will  not  relieve  him.  In  Norris  v.  Crowe, 
206  Pa.  438,  449,  55  Att.  1125,  1129  [98  Am. 
St.  Hep.  783],  Mr.  Justice  Dean,  quoting 
from  the  opiiii<»i  by  Mr.  Justice  Rogers 
in  Good  t.  Eerr,  7  Watts  &  S.  253,  42  Am. 
Dea  236,  said: 

"In  no  case  ia  ignorance  or  mistake  of  the  law, 
with  a  fall  knowledge  of  the  facts,  per  se  a 
ground  for  equitable  relief." 

This  statement  was  quoted  with  approval 
In  Penna.  Stave  Ca's  Appeal,  225  Pa.  178, 
182,  73  AtL  1107,  133  Am.  St.  Kep.  875.  In 
Lancaster  v.  Flowers,  208  Pa.  199,  206,  57 
Atl.  526,  529,  Mr.  Justice  Thompson  said: 

"A  mistake  of  legal  rights  when  everything 
is  known  to  both  parties  is  not  relievable  la 
equity." 

In  Clark  v.  Lehigh  &  Wilkea-Barre  Goal 
Co.,  250  Pa.  804,  312,  06  AtU  462,  464,  our 
Brother  Mestrezat  said: 

"We  arc,  therefore,  dealing  here  with  a  mis- 
take of  law,  pure  and  simple,  unaided  by  any 
equitable  consideration  which  shoald  move  a 
diancellor  to  grant  relief.  Under  these  dream- 
stances,  it  Is  settled  tliat  equity  will  not  relieve 
against  a  mistake  of  law"— citing  namerous  cas- 
es, both  in  Pennsylvania  and  elsewhere. 

In  both  Norris  r.  Crowe,  supra,  and  Clark 
T.  Lehigh  &  Wilkes-Barre  Coal  Co.,  supra, 
the  case  of  Wilson  v.  CM;t,  173  Pa.  253,  34 
AU.  23,  51  Am.  St  Bep.  767,  reUed  on  by 
counsel  for  appellant  on  this  point,  was  dis- 
cussed, and  in  both  instances  tliis  court  de- 
clined to  follow  that  case,  but  reaffirmed  the 
doctrine  of  Good  v.  Herr,  7  Watts  &  S.  253, 
42  Am.  Dec.  236,  that  Ignorance  or  mistake 
of  the  law,  with  full  knowledge  of  the  facts, 
was  not  in  itself  ground  for  equitable  re- 
lief. 

[4,  i]  Tbe  only  way  in  which  the  present 
defendant  attempted  to  connect  plaintiffs 
with  the  agreement  was  through  Mr.  Hurst 
but  no  evidence  was  offered  to  show  the 
ertent  of  his  authority.  As  defendant  sought 
to  avail  himself  of  the  act  of  an  agent  In 
order  to  charge  the  principals,  the  bnrden 
was  npon  him  to  show  the  extent  of  the 
agency.  Plaintiffs  do  not  question  the  agree- 
ment which  is  contained  in  the  bond  which 
they  accepted,  and  there  is  no  evidence  that 
they  knew  of  any  other.  Their  action  in 
ratifying  the  agreement  of  which  they  knew 


cannot  be  extended  to  a  ratification  Of  some- 
thing of  which  they  had  no  knowledge. 
There  Is  ample  authority  for  this  principle. 
In  Daley  v.  laelln,  218  Pa.  615,  618,  67  Atl. 
837,  838,  speaking  through  the  present  Chief 
Justice,  we  said: 

"Where  the  relation  of  principal  and  agent  ex- 
ists, before  an  anauthori2ed  act  of  the  agent  can 
be  said  to  be  ratified  b;  the  principal,  he  most 
have  full  knowledge  of  all  the  material  facts  and 
clrcnmatances  attending  the  act" — citing  Pitts- 
bargh  Se  Steubensville  R.  R.  Co.  v.  Gazzam,  32 
Pa.  340 ;   Mechem  on  Agency,  {  148. 

Again,  in  Pollock  v.  Standard  Steel  Car 
Co.,  230  Pa.  136.  140,  79  AU.  400,  401,  we 
said: 

"Ratification  presairposes  knowledge  of  all 
material  facts  connected  with  the  act  intended  to 
be  ratified,  and  the  question  of  ratification  can- 
not arise  in  the  absence  of  proof  that  the  prin- 
cipal had  knowledge  of  sacn  facts.  Wright  v. 
Burbank,  64  Pa.  247:  Twelfth  Street  Market 
Co.  V.  Jackson,  102  Pa.  269;  Merrick  Tbread 
Co.  V.  Philadelphia  Shoe  Mfg.  Co.,  115  Pa.  314 
[8  Aa  794];  ZoeUsch  v.  Ranch.  133  Pa.  532 
[10  Atl.  415]." 

The  testimony  tends  to  show  that  Hurst 
was  authorized  Co  agree  that  a  bond  and 
mortgage  should  be  given  for  the  unpaid  pur- 
chase money.  In  the  absence  of  qualifying 
language,  this  would  mean  a  bond  in  the 
usual  form,  with  unlimited  liability  on  the 
part  of  the  obligor.  A  bond  Involving  no  per- 
sonal liability  would  be  something  entirely 
different  and  would  be  so  out  of  the  ordi- 
nary course  as  to  require  express  authority 
to  empower  an  agent  to  accept  It  We  agree 
with  the  court  below  that  no  such  authority 
was  shown  by  the  evidence  in  this  case. 

Tbe  assignments  of  error  are  oyerruied. 
and  the  order  of  the  court  below  discharging 
the  rule  to  open  the  Judgmoit  is  affirmed. 
This  appeal  is  dismissed  at  tbe  cost  of  ap- 
pellant 


OUBRAN   v.   NATIONAL   UFB   INS.    CO. 
OF  UNITED  STATES. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1916.) 

1.  Insubancb    4=9141(1)— Pouot— Estoppel. 

Where  an  insurance  policy  is  delivered  to 
the  insured  as  a  completed  contract  tlie  insur- 
er is  estopped  from  denying,  after  a  loss  has 
been  sastained,  that  an  nnsigned  supplanent  at- 
tached to  it  is  a  part  of  it  notwitiistanding  n 
provision  of  the  policy  to  the  contrary;  the  ac- 
tion of  the  insurer  in  issuing  the  policy  consti- 
tuting a  waiver  of  such  provision. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  263-256;    Dec.  Dig.  <8=»141(1)1 

2.  iNSOBAifcs  «s>668^)— Dkuvbky  of  Pol- 
icy—Qukstion  I-OB  JUBT. 

Where,  in  an  action  on  an  accident  pol- 
icy, to  which  was  attached  an  unsized  "rider" 
in  violation  of  a  provision  of  the  policy,  the 
evidence  left  in  doubt  whether  the  policy  was 
actually  delivered  to  the  insured  as  a  bmding 
contract,  the  court  properly  submitted  such 
question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  1734,  1756 ;  Dec.  Dig.  «=>668(8).i 
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3.  INBUBAKCE  «s»138(2)— BXREFICIABT  CLAUSE 
— VALIDITT— BONUB  OB  RBBATB. 

An  accident  policy  required  an  additional 
premium  for  beneficiary  insurance,  which  pre- 
mium was  paid  by  insured.  On  expiration  ot 
the  policy  another  policy,  naming  a  considera- 
tion in  a  gross  sum  including  this  additional 
premium,  was  issued,  and  renewed  annually  with 
a  beneficiary  clause  attached.  The  insured  on 
request  reduced  the  premium  of  the  new  policy 
by  the  amount  of  the  extra  charge  made  for 
beneficiary  insurance  under  the  original  policy. 
It  appeared  that  the  insurer  had  no  fixed  sched- 
ule or  rates  for  beneficiary  insurance,  and  that 
this  reduction  was  not  made  as  an  inducement 
to  take  out  the  insurance,  inasmuch  as  the  pol- 
icy had  already  been  renewed.  Held,  that  the 
case  did  not  fall  within  Act  May  3,  1000  (P.  L. 
405),  prohibiting  the  giving  of  any  bonus  or  re- 
bate not  specified  in  the  contract  as  an  induce- 
ment to  persons  to  become  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  «=»138(2).] 

4.  Inscbancx  «=»6C8(11)— Accident  Inbttb- 
AWCB— Question  fob  Jdbt— Sufticienot  of 
Evidence. 

Evidence  In  an  action  on  an  accident  pol- 
icy insuring  against  bodily  injur?  sustained 
through  the  burning  of  a  building  while  the  ben- 
eficiary was  therein,  wherein  plaintiff  contend- 
ed that  the  beneficiary,  in  unsuccessfully  at- 
tempting to  reach  her  mother,  was  burned  from 
fire  communicatod  by  the  bludng  walls  of  her 
mother's  room,  and  the  insurer  contended  that 
the  mother's  clothing  caught  from  the  fire  in  the 
grate  in  the  room,  Aeld  to  authorize  submitting 
to  the  jury  whether  insured  was  injured  from 
the  "burning  of  a  building." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ||  1746,  1763,  1764;  Dec.  Dig.  «=> 
668(11).]  *•<»-' 

5.  Insubancx  ^»665(6)  —  Accident  Insitb- 

ANCE— PbOOF  REQUIBED. 

To  authorize  recovery  on  a  policy  insuring 
against  injury  sustained  throngn  the  burning 
of  a  building  while  the  beneficiary  was  therein, 
it  was  not  essential  that  the  circumstances  ex- 
clude every  hypothesis  otlier  than  that  the  In- 
Jury  was  sustained  through  the  burning  of  a 
building,  but  it  was  sufficient  that  they  fairly 
support  plaintiff's  theory  and  exclude  by  their 
preponderating  weight  the  contrary  theory  ad- 
vanced by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1710,  1721,  1722;  Doe.  Dig.  «=» 
666(6).] 

6.  Insubance  «=s>668(14)— Notice  or  Acci- 
dent—Effect  or  Delay  —  Question  fob 

JUBY. 

Where,  in  an  action  on  an  accident  policy 
requiring  immediate  written  notice  of  any  acci- 
dent, together  with  full  particulars,  there  was 
evidence  that  plaintiff's  failure  to  mail  the  no- 
tice until  nearly  three  months  after  the  acci- 
dent was  due  to  the  fact  that  the  policy  had  been 
in  possession  of  the  insured,  who  died  as  a  re- 
sult of  the  accident,  and  that  plaintiff,  though 
he  made  prompt  and  diligent  search,  waa  unable 
to  find  it  until  just  before  the  notice  was  given, 
the  question  whether  the  delay  in  giving  the  no- 
tice precluded  recorery  was  for  the  jury. 

[Ed,  Note.— For  other  cases,  see  Inmiranee, 
Cent  Dig.  K  1T47,  1740,  1760,  1766,  1768; 
Dec.  Dig.  «=»668(14).] 

7.  INBUBANOE  «=»63e(3)— Policy— OoNSTBUO- 
TioN — Notice  or  Accident. 

Where  an  insurance  policy  requires  imme- 
diate notice,  notice  must  ordinarily  be  given 
within  a  reasonable  time  after  the  accident. 

[Ed.  Note.— For  other  caMes,  see  Insurance. 
Cent.  Dig.  i  1320 ;   Dec.  Dig.  <3=»530(.'5).] 


8.  Insubanoe  «=»689(1)— Polict— Cowbwuc- 

tion— NonoE  or  Aooidbnt. 

The  question  as  to  what  oonstitatM  the 
reasonable  time  after  the  accident  within  which 
notice  must  be  given  under  a  policy  reqaitint 
immediate  notice  depends  on  the  facts  and  cir- 
cumstances of  e9ch  particular  case. 

[Ed.  Note.— For  other  cases,  see  Insmnuee, 
Cent.  Dig,  H  1328,  1330,  1332;  Dec.  Dig.  «=> 
530(1).] 

0.  Insurance  €==>668(14>— Pboofb  or  Ix>s8- 
Reasonable  Tiue— Question  fob  Juby. 
Where  the  policy  sued  on,  though  specifyiaji 
that  proof  of  loss  should  be  furnished  within 
two  months  from  occurrence  ot  the  loss,  did  not 
expressly  require  that  proofs  of  loss  be  fumisbnl 
within  this  time  as  a  condition  precedent  to  the 
right  to  recover  on  the  policy,  and  it  antesrcd 
that  a  delay  of  24  da:{rs  after  giving  of  notice  of 
aiccident,  which  notice  was  given  nearly  3 
months  after  the  accident,  in  ramisbinc  proof 
of  loss,  was  due  to  plaintiff's  inability  to  obtain 
the  signature  of  the  physician  who  attestded  the 
beneficiary,  tbe  question  whether  the  proo&  of 
loss  were  furnistied  within  a  reasonable  time 
was  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Insaraaee, 
Cent  Dig.JJ  1747, 1740, 176071766,  1768;  Dee. 
Dig.  «=.6ffi(14).]  •  •  •      — 

10.  Insubance  4=9630(6)— PBOors  or  Low- 
Notice— Time  fob  Filiho— Bzoubb  fob  De- 
lay. 

Where  delay  in  furnishing  prooCi  of  death 
or  the  giving  of  notice  is  due  to  cincunwtances 
not  attributable  to  neglect  or  bad  faith  on  the 
part  of  plaintiff,  and  the  required  proofs  or  no- 
tice were,  in  fact,  furnished  within  a  reasonable 
time  under  the  circumstances,  faQure  to  file 
them  within  the  time  stipulated  in  the  policy 
sued  on  is  ordinarily  excusable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1334;   Dec  Dig.  <s>539(9.] 

11.  Insubance  «=>623(4)— Time  to  Sua— Con- 

TBAOT  LmiTATION— Watvbb. 

A  provision  of  an  insurance  policj  that 
legal  proceedings  should  not  be  brought  ontil 
three  months  from  the  date  of  filing  of  proofs 
in  the  insurer's  office  is  waived  where  the  insur- 
er denies  liability  on  the  policy  before  expiration 
of  the  three  months'  period. 

[Ed,  Note.— For  other  cases,  see  Insunuoce, 
Dec.  Dig.  «=»e23(4).] 

12.  Inbubanob  «=9668(2)— AonoN  or  Pouot 
— Quebtionb  fob  Juuy. 

Where,  in  an  action  on  an  Insurance  policy, 
there  was  evidence  that  the  insurer's  attorney 
visited  the  scene  of  the  accident  and  informed 
plaintiff  that  the  company  could  do  nothing  for 
him,  and  that  the  insurer  wrote  plaintiff  that 
on  the  report  ot  its  adjuster  and  inFestigations 
subsequently  made,  it  ooold  not  entertain  his 
claim,  the  questions  whether  the  attorney  was 
authorized  to  represent  the  company  in  denying 
liability,  thereby  entitling  plaintiff  to  sue  before 
expiration  of  the  three  months'  period  within 
which,  according  to  the  policy,  suit  coidd  be 
brought,  and  whether  the  insurer  ratified  his  de- 
nial, if  it  was  made  without  authority,  were  for 
the  jury. 

[Ed.  Note.— For  other  casea,  aee  Insaranee, 
Cent  Dig.  H  1732,  1763;  Dee.  Dig.  «=>e68(2).] 

13.  Pbincipal  and  Agent  «s>21— Paoor  or 

AoENOY— Testimony  or  Aqent. 

While  the  declarations  of  an  agent  are  not 
competent  to  prove  his  authority,  he  is  a  compe- 
tent witness  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Principal  aad 
Agent,  Gent  Dig.  |  30;   Dec.  Dig.  «s3:21.] 

Appeal    from    Court  of   Oommon    Fleas, 

Washington  County. 
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Aasumpalt  on  «n  acddwit  lasarance  policy 
r  WUllam  F.  Curran  asalnst  the  Matlonal 
Lf  e  Insurance  Company  of  the  United  States 
:  America.  From  a  Indgment  for  plaintiff, 
»feiidant  appeals.  Affirmed. 
Argued  before  BROWN,  a  J.,  and  POT- 
BR,  STEWART,  MOSOHZISKER,  and 
KAZER,  JJ. 

J.    B.    Boyer   and    Samuel   Amqpoker,  of 

T^aslilngton,   Pa.,  tor   appellant     O.   L.  V. 

x^eeon    and   J.   Boyd   Crumrlne,    both  of 
•Washington,  Pa.,  for  appellee. 

FRAZBB,  J.  This  Is  an  action  by  the 
isured  on  a  policy  of  accident  insnranoe  to 
ecover  tor  the  death  of  the  benefldary 
amed  tber^n,  nnder  a  benefldary  Insnranoe 
lause  attached  to  the  policy.  In  1906  plaln- 
\St  took  out  a  policy  In  the  Pittsburgh  Ufe 
t  Trust  Company,  which  was  in  the  usual 
orm  of  accident  policies,  and  provided  oer- 
aln  Indemnities  therein  spedfled  for  death 
»r  injuries  caused  by  "external,  violent,  and 
icclUeutal  means."  The  premium  apedfled 
ivas  $22.  To  the  policy  was  attached  a  "rld- 
$r,"  by  which,  In  oonslderation  of  30  cents 
stra  premium,  the  policy  was  extended  to 
.•over  bodily  injury  to  the  benefldary,  in  this 
L-nse  the  sister  of  the  insured,  sustained 
ciirough  external,  jvlolent,  and  acddental 
means  and  under  circumstances  atated, 
aiuoug  them  being  injuries  sustained  "In  con- 
sequence of  the  burning  of  a  building  while 
said  benefldary  la  therein." 

The  following  year  plainUfl,  upon  request, 
couacnted  to  transfer  his  insurance  from  the 
Ilttsburgh    Life   &   Trust   Company   to   the 
Pittsburgh  Casualty  Company.    The  former 
company  having  rdnsured  Its  entire  business, 
induding  plaintiff's  policy,  in  the  latter,  and 
subsequently  the  latter  having  Issued  to  plain- 
tiff Its  own  policy  in  lieu  of  that  of  the  Pitts- 
burgh Life  k  Trust  Company,  this  later  policy 
was  assumed  by  the  National  Life  Insurance 
Company,  the  defendant.    The  premium,  |22.- 
30,  plaintiff  paid,  on  tbe  day  of  delivery  of 
the  policy  or  a  day  or  two  before,  to  the  agent 
of  defendant  company.     There   was  also  a 
benefldary  Insurance  attached  to  the  policy 
identical  with  the  one  In  the  original,  except 
that  it  redted  the  consideration  as  follows: 
"In    consideration    of    $    [Included]    extra 
premium."   This  policy  was  renewed  in  July, 
1»10,  "In  consideration  of  $22."    Further  re- 
newals for  the  same  consideration  were  made 
In  the  years  1911  and  1912.    In  the  original 
policy  of  1909  the  benefldary  rider  bore  the 
name  of  the  company  and  Its  president,  but 
in  the  later  policy  the  name  of  the  company 
only  appeared,  followed  by  a  blank  line  un- 
der which  was  the  word  "Secretary,"    The 
policy  Itself  was  signed  at  the  end,  however, 
U;  botli  president  and  secretary,  and  counter- 
signed by  the  local  agent  from  whom  vto- 
cured.    Objection  was  made  at  the  trial  be- 
cause of  the  absence  of  the  signature  to  the 
benefldary  snpplement  and  because  of  a  pro- 
vlsloD  In  the  policy  that  no  dtange  should  be 


valid  onleaa  Indorsed  by  an  office  of  the 
company.  It  was  also  contended  by  defend- 
ant that  failure  to  pay  the  30  cents  premium 
on  the  benefldary  insurance  Invalidated  that 
part  of  the  policy.  The  court  admitted  the 
policy,  refused  a  point  asking  for  binding 
Instructions  for  defendant,  and  teft  to  the 
Jury  to  say,  in  view  of  the  testimony,  whether 
the  policy  was  actually  delivered  by  defend- 
ant to  plaintiff  as  a  binding  contract,  without 
signature  on  the  benefldary  contract  and 
upon  payment  of  $22.  The  Jury  found  in 
favor  of  plaintiff,  and  a  motion  for  Judg- 
ment non  obstante  veredicto  was  subsequent- 
ly overruled. 

[1,2]  Defendant's  agent  Lloyd,  whose  dep- 
ositions were  taken  by  plaintiff  and  read  at 
the  trial,  testified  the  1909  policy  was  pre- 
pared at  the  ofllce  of  the  company  in  Pitts- 
burgh and  forwarded  to  him  with  the  bene- 
fldary clause  attached,  but  unsigned,  and  he 
delivered  It  to  plaintiff,  who  paid  blm  the 
premium  of  $22.30,  the  amount  necessary  to 
cover  the  benefldary  insurance.  If  the  policy 
was  delivered  to  plaintiff  as  a  completed  con- 
tract, defendant  would  be  estopped  from 
denying  It  after  a  loss  has  been  sustained. 
In  such  case  the  attached  supplement,  though 
unsigned,  should  properly  be  construed  as  a 
part  of  the  entire  contract  (Myers  v.  Key- 
stone Mut  Life  Ins.  Co.,  27  Pa.  268,  67  Am. 
Dec.  462),  notwithstanding  any  provision  to- 
the  contrary,  which  the  company  Issuing  the 
policy  will  be  held  to  have  waived  by  Its  own 
conduct.  We  think  the  trial  Judge  gave  de- 
fendant the  benefit  of  every  advantage  when 
he  left  to  the  Jury  the  question  whether  the 
policy  was  delivered  by  defendant  to  plaintiff 
with  the  intention  that  It  should  become  ef- 
fective as  a  binding  contract  upon  payment 
of  the  premium,  and  instructed  them  that 
the  signature  of  the  secretary  on  the  bene- 
fldary clause  pasted  on  the  second  page  of 
the  policy  was  not  necessary  If  the  parties 
saw  fit  to  dispense  with  it 

[3]  The  contention  that  the  benefldary  In- 
surance is  without  consideration  to  support 
It,  and  therefore  void.  Is  equally  without  mer- 
it The -original  policy  required  the  payment 
of  80  cents  additional  premium  for  the  bene- 
fldary insurance.  At  the  time  the  policy  was 
transferred  from  the  Pittsburgh  Ufe  &  Tnist' 
Company,  the  benefldary  policy  was  In  force. 
When  the  policy  In  suit  was  Issued  for  the- 
year  1909,  the  consideration  named  therein 
included  80  cents  for  the  benefldary  insur- 
ance, which  was  paid  by  plaintiff.  It  ap- 
];>ears,  therefore,  a  gross  sum  was  fixed  as  the- 
premlum  for  both  risks,  and  the  considera- 
tion was  not  apportioned  between  the  two. 
The  contention  that  the  ono  was  unpaid  Is- 
therefore  without  support  While  plaintiff 
admits  that  only  $22  was.  In  fax^t  pald  for 
subsequent  annual  renewals,  this  Is  explain- 
ed by  the  testimony  of  defendant's  agent, 
who  stated  the  company  in  which  he  original- 
ly Insured  plaintiff  charged  but  $22,  without 
aa  extra  sum  lior  the  benefldary  inauraaca,. 
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and  tae  desired  to  secare  for  bim  fbe  same 
rate,  and,  further,  that  acddent  c(»npaniefl 
did  not  hare  a  fired  schedule  of  rates  for 
l)enefielary  insurance.  This  witness  also  tes- 
tified It  was  at  that  time  optional  with  accl- 
dmt  tnsuranoe  C0ini>anle8  whether  a  charge 
was  made  for  beneficiary  Insurance,  some  re- 
quiring a  payment,  and  others  not  He  took 
the  matter  up  with  the  secretary  of  defend- 
ant company,  and  they  agreed  to  relieve 
plaintiff  from  payment  of  the  additional  30 
cents.  This  reduction,  according  to  the 
agent's  testimony,  which  corroborates  plaln- 
tUTs  testimony  on  this  point,  was  not  made 
as  an  inducement  to  plaintiff  to  take  out  the 
Insurance,  as  the  jpollcy  had  already  been  re- 
newed. The  case  does  not  therefore  fall 
within  the  act  of  May  3,  1909  (P.  L.  405),  pro- 
hibiting the  giving  of  any  bonus  or  rebate  not 
specified  In  the  contract  as  an  Inducement  to 
persons  to  become  insured. 

[4,  6]  The  next  contention  of  defendant  Is, 
plaintiff  failed  to  show  that  death  of  the  ben- 
eficiary was  caused  solely  by  bodily  injuries 
sustained  through  the  "burning  of  a  building 
while  the  beneficiary  was  therein,"  within  the 
meaning  of  that  clause  in  the  policy.  There 
is  no  living  witness  to  the  unfortunate  acci- 
dent. The  insured  lived  with  her  mother  and 
two  brothers  In  the  borough  of  Washington, 
and  on  the  night  of  the  fire  had  retired  to 
her  room  on  the  second  floor.  Tbe  mother 
slept  in  the  sitting  room  on  the  first  floor,  on 
a  lounge  which  stood  In  a  comer  of  the  room, 
eight  feet  from  an  open  grate,  in  wlUch  there 
was  a  coal  fire  burning  at  the  time,  which 
was  the  only  fire  of  any  kind  in  the  room  and 
the  only  place  from  which  the  Are  could  have 
originated  so  far  as  the  evidence  shows. 
Plaintiff  slept  on  the  second  floor,  and  testi- 
fied he  retired  about  10  o'clock,  leaving  bis 
sister  and  mother  in  the  sitting  room.  Later 
he  was  awakened  by  a  scream,  and  upon  hast- 
ening to  the  first  floor  found  his  sister  in  the 
ball  with  her  clothes  on  fire,  and  upon  at- 
tempting to  enter  the  sitting  room  saw  his 
mother  in  her  nigbtclothes  standing  near  the 
lonnge,  but  was  unable  to  reach  her  nntil  wa- 
ter was  obtained  from  the  bathroom  on  the 
second  floor  and  the  fire  at  the  door  leading 
into  the  room  extinguished.  At  the  time  he 
first  entered  the  room  the  door  and  the  wall 
In  the  comer  near  her  bed  were  blazing,  the 
lonnge  smouldering,  and  the  carpet  burned 
in  several  places.  It  does  not  appear  how 
the  sister's  clothing  caught  fire  or  when  she 
first  entered  her  mother's  room.  Plaintiff  tes- 
tified be  supposed  she  had  gone  to  the  bath- 
room or  the  bedroom  on  the  second  floor,  and, 
attracted  by  tlie  cries  of  ber  mother  or  the 
smell  of  smcAe,  had  returned  to  the  first  floor 
to  investigate.  Certainly  but  a  short  time 
elapsed  between  that  time  and  when  her 
scream  awoke  plaintiff.  Plaintiff's  theory  Is 
that  the  room  or  its  contents  caught  fire  from 
the  grate,  and  the  flames  were  communicated 
to  tiie  bed  on  which  the  mother  was  sleeping. 


Defendant's  theory  is  that  tbe  motbei'B  cloth- 
ing caught  fire  at  tbe  grate,  and  the  flames 
were  ccHnmunlcated  from  her  to  the  daugh- 
ter in  the  latter's  efforts  to  save  her  mother, 
and  that  the  daughter's  death  was  not  caus- 
ed by  the  burning  of  the  building,  or,  at  all 
events,  inasmuch  as  one  theory  is  as  consist- 
ent as  the  other,  plaintiff  failed  to  meet  the 
burden  cast  on  him  of  proving  how  the  aod- 
d«it  hapitened.  The  fact  that  the  door  and 
walls  of  the  room  were  ablaee  to  a  greater 
extrat  than  the  bed  at  the  time  the  brotber 
discovered  the  fire  certainly  lends  support  to 
the  theory  of  plaintiff  that  the  fire  was  com- 
municated from  the  open  grate  to  the  build- 
ing and  then  to  the  mother.  Furthermore, 
the  extent  to  which  the  fire  had  advanced 
when  the  sister  came  from  the  room,  and  the 
relatively  short  space  of  time  which  must 
have  elapsed  from  the  time  i^alntiff's  sister 
was  burned  to  the  time  her  scream  was 
heard,  indicate  tbe  bonse  must  have  been 
burning  when  she  arrived  on  the  scene. 
Plaintiff  attempted  to  reach  bis  mother,  but 
was  unable  to  do  so  because  of  the  fire,  and 
it  may  fairly  be  Inferred  bis  sister  was  burn- 
ed in  an  unsuccessful  attempt  to  do  tbe  same^ 
in  which  case  ber  Injuries  were  rec^ved 
through  tbe  burning  of  a  building  while  she 
was  in  It,  regardless  of  the  orl^nal  cause  of 
the  fire,  and  the  jury  were  Justified  In  draw- 
ing this  Inference.  The  question  Is  not 
whether  the  circumstances  exclude  every  oth- 
er hypothesis,  but  whether  they  fairly  sup- 
port the  theory  advanced  by  plaintiff  and  ex- 
clude by  their  preponderating  weight  tbe  the- 
ory advanced  by  defendant 

To  hold  as  matter  of  law  that  plaintiff  fail- 
ed to  prove  sufficient  facts  to  take  the  case  to 
the  Jury  would  prevent  recovery  in  most  cases 
of  this  kind,  because  of  the  difficulty  of  prov- 
ing the  origin  of  the  fire,  thus  Imposing  on 
the  policy  holder  a  burden  not  contemplated 
by  the  contract  Defendant  insured  against 
bodily  injury  sustained  through  "the  burning 
of  a  building  while  the  beneflciary  is  there- 
in." The  burning  of  the  building  and  the 
presence  of  the  beneficiary  therein  is  conced- 
ed, the  only  question  being  as  to  tbe  ^nqTiTv»r 
in  which  the  fire  was  communicated  to  the  in- 
sured, the  proof  as  to  this  being  purely  di- 
cumstantlaL 

"In  a  question  of  drcurostantial  evideooe  the 
proof  derived  from  the  circumstances  is  a  ques- 
tion of  natural  presumption,  and  is  to  be  found 
by  the  jury.  The  strength  of  this  proof  depends 
on  the  probability  resulting  from  the  facts.  The 
presumption  thus  arising,  being  a  natural  one,  is 
to  be  determined  necessarily  by  the  jury,  and  not 
by  the  court.  It  is  the  right  of  the  party  to 
have  this  submitted  to  the  jury,  nnless  It  be  so 
week  and  inconclusive  that,  as  a  matter  of  law, 
no  probability  of  fact  can  be  drawn  from  the 
combined  drcamstances.  If  in  such  a  case  as 
this  we  say  that  all  the  combined  circumstances 
afford  no  evidence,  ws  take  frmn  tba  party  the 
right  of  trial  by  jury,  a  tight  of  the  utmost  im- 
portance in  a  mattw  in  which  the  natural  in- 
stinct and  judgment  of  men  are  the  legal  and 
constitutional  right  of  a  party."  Brown  r. 
Schock,  77  Pa.  471,  4791. 
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Defendant's  rights  were  carefully  and 
amply  safeguarded  In  tiie  charge,  and  the 
question  was  for  the  Jury.  Taylor  ▼.  Oener- 
al  Accident  Assurance  Ck>rporation,  208  Pa. 
489,  S7  Atl.  880;  Hill  v.  Central  Accident  Ins. 
Co.,  200  Fa.  682,  59  AtL  262. 

[S-l]  It  is  also  contended  plaintiff  failed 
to  furnish  notice  of  loss  within  the  time  re- 
quired by  the  policy,  and  the  trial  judge 
should  have  so  decided  as  matter  of  law. 
The  accident  occurred  February  1st,  and  no- 
tice was  mailed  April  27th.  The  policy  re- 
quired "immediate  written  notice  must  be 
given  the  company"  of  any  accident  for 
which  Indemnity  is  claimed,  together  with 
full  particulars.  As  a  reason  for  delay 
plaintiff  testified  the  policy  was  in  posses- 
sion of  his  sister,  the  beneficiary,  and  all  re- 
newal receipts  were  also  given  to  her.  After 
the  accident  be  was  so  prostrated  he  had  no 
thought  of  Insurance  for  some  time,  and,  ow- 
ing to  the  transfer  of  the  policy,  did  not 
know  the  name  of  the  company  carrying  the 
Insurance.  As  soon  as  the  policy  was  found. 
It  was  taken  to  his  attorney,  who  notified  the 
company  at  once.  On  cross-examination  he 
testified  to  making  search  for  all  the  papers 
at  different  times,  and  finally  discovering 
them  in  a  wardrobe  in  his  own  room,  and, 
further,  that  he  was  not  positive  whether  the 
particular  accident  was  covered  by  insurance 
until  the  policy  was  found.  We  cannot  say, 
under  the  circumstances,  the  delay  in  notify- 
ing the  company  was  so  great  the  court 
should  have  decided  as  matter  of  law 'there 
could  be  no  recovery.  The  general  rule  at 
-construction,  where  a  policy  requires  Imme- 
diate notice,  is  that  notice  must  be  glvm 
within  a  rea«onaUe  time  after  the  accident, 
and  what  Is  reasonable  must  necessarily  de- 
pend upon  the  facts  and  circumstances  of 
each  particular  case.  People's  Accident 
Ass'n  V.  Smith,  126  Pa.  817,  17  AtL  606,  12 
Am.  St  Rep.  870;  Hughes  v.  Central  Ace. 
Ins.  Co.,  222  Pa.  462,  71  Atl.  923;  Solom<»i 
T.  C(»tinental  Fire  Ins.  Co.,  160  N.  T.  695, 
66  N.  E.  279,  46  L.  R.  A.  682,  73  Am.  St  Rep. 
707;  Woodmen  Accident  Ass'n  v.  Pratt  62 
Nab.  673,  87  N.  W.  546,  65  L.  R.  A.  291,  89 
Am.  St  Rep.  777.  In  the  present  case  there 
appears  to  have  been  no  such  unreasonable 
delay  on  plalntifTs  part  in  making  search 
toe  the  policy,  and  in  notif^lxig  defendant 
after  finding  it  as  would  warrant  us  in  say- 
ing as  matter  of  law  he  should  not  be  per- 
mitted to  recover. 

[t,  II]  The  policy  also  required  proof  of 
Injury  to  be  fumlahed  tq  the  company  with- 
in 2  months  from  the  time  it  occurred.  The 
proofs  were  forwarded  on  May  21st  24  days 
after  notice  of  the  accident  was  sent  The 
blanks  <m  which  proofs  of  loss  were  made 
were  received  by  plaintiff's  attorney  from  de- 
fendant's attorney.  There  was  some  dtiay 
In  procuring  the  signature  of  the  doctor  who 
attended  the  beneficiary,  and  plaintiff  testi- 
-fled  the  iMtpers  were  completed  and  sent  to 


defendant  ooimpany  as  soon  as  cdiild  be  done 
after  the  doctor's  return.  The  same  reason- 
ing which  would  warrant  the  submission  to 
the  Jury  of  the  question  whether  notice  was 
given  within  a  reasonable  time  also  prevents 
us  from  deciding  as  matter  of  law  that  the 
proofs  of  death  were  not  furnished  within 
proper  time.  The  policy  does  not  expressly 
make  the  furnishing  of  proofs  of  loss  within 
the  time  stated  a  condition  precedent  to  the 
right  of  recovery.  For  this  reason  the  court 
below  followed  the  case  of  Coventry  Mut 
Live  Stock  Ins.  Ass'n  v.  Evans,  102  Pa.  281, 
where,  under  similar  circumstances,  it  was 
held  the  question  whether  notice  was  given 
within  a  reasonable  time  was  for  the  Jury, 
though  the  policy  itself  required  notice  with- 
in 24  hours.  It  was  there  said,  at  page  285 
of  102  Pa.: 

"If  the  defendant  could  show  that  it  had  sus- 
tained any  damage  on  account  of  the  plaintiff's 
breach  or  condition,  •  •  •  It  might  defend 
against  the  policy  to  that  extent." 

The  general  rule  is  that,  where  the  delay 
in  famishing  proofs  of  death  or  the  giving 
of  notice  is  due  to  circumstances  not  attrib- 
utable to  neglect  or  bad  faith  on  the  part  of 
plaintiff,  and  the  required  proofs  or  notice 
were,  in  fact,  furnished  within  a  reasonable 
time  under  the  drcnmstances,  failure  to  file 
within  the  time  stipulated  is  excusable.  An 
illustration  of  this  role  is  found  In  Continen- 
tal Casualty  Ca  v,  Lindsay,  111  Va.  389,  60 
S.  E.  844,  where  the  beneficiary  named  in  a 
policy  of  accident  insurance  did  not  know  of 
the  existence  of  the  policy  until  several 
months  after  the  death  of  the  insured.  In 
that  case  it  was  said  (page  890  of  111  Va., 
page  345  of  69  S.  Ei): 

"We  are  of  opinion  that  when  the  existence 
of  on  insurance  policy  is  not  known  for  several 
months  after  the  death  of  the  insured,  and  the 
beneficiary  therein,  as  soon  as  the  poUcy  is 
found,  gives  notice  to  the  company,  then  aU  has 
been  done  that  could  be  required  under  the  cir- 
cumstances. It  would  be  a  harsh  rule  that 
would  forfeit  the  policy  because  the  beneficiary 
had  not  given  notice  within  15  days  after  the 
accident  as  prescribed  in  the  policy,  when  she 
did  not  know  of  its  existence  for  several  montlis 
thereafter.  Compliance  with  the  terms  of  a  pol- 
icy as  to  notice  and  proof  of  loss  within  a  rea- 
sonable time  after  knowledge  of  its  existence 
under  all  the  circumstances  of  the  particular 
case  is  all  that  is  required." 

The  question  of  time  of  giving  notice  and 
furnishing  proof  of  loss  was  discussed  at 
length  in  Woodmen  Accident  Ass'n  v,  Pratt 
62  Neb.  673,  87  N.  W.  546,  55  L.  R.  A.  291, 
89  Am.  St  Rep.  777,  where  the  court  made 
an  extensive  review  of  the  American  and 
English  cases  on  the  snbject.  After  refer- 
ring to  the  fact  that  the  provision  requiring 
notice  is  for  the  purpose  of  advising  the  in- 
surer of  the  accident  and  extent  of  Injury, 
in  order  to  protect  itself  against  fraudulent 
or  Improper  demands,  and  that  the  provision 
requiring  notice  should  therefore  not  be 
construed  as  a  hard  and  fast  rule  admitting 
of  no  exception  or  excuse  for  failure  to 
comply  literally  with  Its  terms,  the  con<flu< 
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sion  reached  Is  thas  stated  on  page  679  <d 
62  Neb.,  page  649  of  87  N.  W.  [68  U  K.  A. 
291,  89  Am.  St  Bep.  777]: 

"In  respect  of  the  rule  of  congtruing  proTi- 
sioDs  in  a  contract  of  insurance  for  notice  of  ac- 
cident and  injury  or  loss  or  damage  and  proof 
of  the  same  to  be  given  'forthwith'  or  'imme- 
diately' or  within  a  stipulated  time,  the  author- 
ities are  not  entirely  harmonious,  and  yet  from 
the  examination  we  have  been  able  to  make  in 
the  limited  time  at  our  command  the  great 
weight  of  authority  is  to  the  effect  that  the  ex- 
ercise of  due  diligence  and  reasonable  effort  on 
the  part  of  the  insured  to  meet  the  requirements 
thus  imposed,  to  be  determined  under  all  the  cir- 
cumstances as  disclosed  in  each  individual  case, 
is  deemed  a  compliance  with  such  provisions, 
although  not  within  the  time  according  to  the 
strict  letter  of  the  terms  used  in  defining  the 
same." 

On  page  686  of  62  Neb.,  on  page  551  of 
87  N.  W.  (55  L.  R.  A.  291,  89  Am.  St  Eep. 
777),  It  wae  further  said: 

"Prom  the  foregoing  the  conclusion  is,  we 
think,  fairly  deducible  that  in  construing  con- 
ditions in  a  policy  of  insurance  with  respect  to 
the  giving  notice  of  the  happening  of  the  event 
and  the  particulars  thereof  and  prdiminary 
proofs,  to  be  complied  with  subsequent  to  the 
event  resulting  in  loss  or  injury,  and  for  which 
indemnity  is  claimed,  a  more  liberal  construction 
in  favor  of  the  beneficiary  should  be  given  than 
when  the  conditions  are  to  be  complied  with  pri- 
or to  the  happening  of  such  event  and  for 
the  purpose  of  continuing^  the  policy  in  force  and 
effect;  that  such  provisions  as  to  the  time  in 
which  the  notice  is  required  to  be  given  or  proofs 
furnished  are  not  necessarily  and  in  every  in- 
stance to  be  literally  complied  with  in  order  to 
prevent  a  forfeiture  of  the  policy,  or  entitle  a 
party  to  recover  for  a  loss  or  injury  resulting 
from  the  happening  of  the  event  for  which  in- 
demnity is  claimed ;  that  a  reasonable  and  nat- 
ural conBtructi(Hi  should  be  given  such  provi- 
sions in  order  to  carry  out  the  evident  intention 
and  manifest  purpose  of  the  parties  to  the  con- 
tract and  the  object  to  be  accomplished  there- 
by; that,  when  a  time  is  fixed  in  a  policy  of 
accident  insurance  for  the  giving  of  notice  of 
an  accident  and  injury  resulting  therefrom  for 
which  indemnits;  is  claimed,  with  the  particu- 
lars thereof,  which  is  reasonable  in  its  charac- 
ter, this  will  be  regarded  as  a  condition  prece- 
dent to  be  complied  with  before  recovery  can 
be  had,  but  when,  because  of  circumstances  and 
conditions  surrounding  the  tran8action_,  obstacles 
or  causes  exist  preventing  and  rendering  impos- 
sible the  performance  of  the  act  within  the  time 
stipulated,  the  act  ma^  be  performed  thereafter, 
and  the  beneficiary  will  be  excused  for  the  fail- 
ure, if  done  within  a  reasonable  time,  or  within 
the  time  stipulated  after  the  obstacle  or  cause 
preventing  prior  compliance  ceases  to  exist,  the 
question  of  the  sufficiency  of  the  excuse  offered 
and  the  reasonableness  of  the  time  in  which  the 
act  is  performed  to  be  determined  according  to 
the  nature  and  circumstances  of  each  individual 
case ;  the  beneficiary  in  all  cases  being  required 
to  act  with  due  diligence  and  without  laches  on 
his  part." 

[11-13]  A  farther  question  raised  by  tbe 
assignments  of  error  is  that  the  suit  was 
brougUt  prematurely  and  contrary  to  the 
provision  In  the  policy  providing  that  legal 
proceedings  should  not  be  brought  until 
three  months  from  the  day  of  filing  proofs 
at  the  company's  office.  A  provision  of  this 
kind  may,  however,  be  waived  by  the  com- 
pany by  denial  of  liability  prior  to  the  ex- 


piration of  the  time  atated.  Plaintiff  tes- 
tified that  prior  to  tiie  beginning  of  the  ac- 
tion <Kt  the  policy  defendant  denied  liability ; 
that  thl6  denial  was  mads  by  the  company's 
attorney,  who  visited  the  scene  of  tbe  fire 
and  informed  plaintiff,  "The  company  could 
not  do  anything  for  you."  While  this  state- 
ment ia  denied  by  the  attorney,  it  was,  under 
the  drcumstancea,  necessarily  for  the  Jury. 
Defendant  contends,  however,  there  was  no 
evidence  of  the  attorney's  authority  to  rep- 
resent It  In  making  the  statement,  and  that 
the  declarations  of  tbe  agent  were  not  suf- 
ficient for  this  purpose.  Mr.  Boyer,  the  com- 
pany's attorney,  vtalted  the  borough  of  Wa^- 
ington  in  reference  to  this  claim,  and  also 
In  connection  with  other  business,  and  while 
there  called  upon  plaintiff,  and  also  examin- 
ed the  premises.  WhUe  it  is  true  the  decla- 
rations of  an  agent  are  not  competent  to 
prove  his  authority,  yet  be  Is  a  competent 
witness  for  this  purpose  (Jordan  v.  Stewart, 
23  Pa.  244 ;  Lawall  t.  Gorman,  180  Pa.  632, 
37  AU.  98,  57  Am.  St  Rep.  662;  Fee  v. 
Adams  Kxpress  Co.,  38  Pa.  Super.  Gt  83), 
and  hls'  statement  that  be  was  there  for  the 
purpose  of  looking  after  tbe  matter  on  be- 
half of  the  company,  together  wltb  tbe 
company's  letter  to  plaintiff  that  upon  "tbe 
report  of  our  adjuster  and  reports  of  investi- 
gations subsequently  made  *  *  *  we  can- 
not entertain  your  claim,"  was  sufiSdent  evi- 
dence to  go  to  the  Jury  on  the  question  of 
his  authority,  and  also  on  tbe  company's 
question  of  tbe  ratification  of  bis  acts  If 
done  without  authority. 

What  we  have  said  above  renders  a  further 
discussion  unnecessary,  and  substantially 
dispose^)  of  the  other  questions  raised. 

Tbe  assignments  of  error  are  overruled, 
and  tbe  Judgment  Is  affirmed. 


HOCKENBERRY  v.  NEW  CASTLE  ELEC- 
TRIC CO.  et  al. 

(Bnpreme  Court  <^  Pennsylvania.     Jan.  3, 
1916.) 

1.  EuECTBiomr  «=>19(6)— AoTiOKS  fob  Inju- 
ries—Questions  FOB  JUBY. 

Where  a  telephone  lineman  came  in  contact 
with  a  defectively  insulated  electric  wire,  and 
received  a  shock,  and  fell,  and  was  found  dead, 
it  was  a  question  for  the  jury  whether  the  neg- 
ligence of  the  electric  company  was  the  proxi- 
mate cause  of  decedent's  death,  though  it  was 
not  shown  whether  the  death  was  caused  by  the 
electric  shock  or  by  the  fall. 

[Ed.  Note.— For  other  cases,  see  BUectrieity, 
Cent  Dig.  i  11 ;  Det^  Dig.  <3s>19(6).] 

2.  Electbicitt  !©=>  19(12)— Actions  fob  Inju- 
BiES— Questions  fob  Jubt. 

In  an  action  for  death  caused  by  a  defec- 
tively insulated  wire,  evidence  held  to  present 
a  question  for  the  jury  whether  the  negligence 
of  decedent  in  failing  to  wear  rubber  gloves  or 
a  safety  belt  contributed  to  the  accident 

[Ed.  Note.— For  other  cases,  see  BSectricity, 
Cent  Dig.  i  11;   Dec.  Dig.  «8=3l9(12).l 
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3.  Appbai,  awd  Ebbob  €=91067— Prbtttdicial 
Ehrob— Inbtbtjctions— Prbsbnt  Wobth  of 
Basnimos. 

In  an  action  for  negligence,  the  failure  to 
Inirtrnct  to  find  the  present  worth  of  future 
earnings  even  in  the  absence  of  a  request  there- 
for is  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229;  Dec  Dig.  «=»1067; 
Trial,  Cent  Dig.  i  475.] 

4.  Dkath  «=3l04(6)  —  Actions  vob  GAusiita 
Death— lN8TBtJOTioN&—rBK8KNT  Wobth  or 

EABNIIfOS. 

In  an  action  for  caostng  death,  an  Instruc- 
tion that  decedent's  wife  if  entitled  to  recorer 
would  be  entitled  to  such  sum  as  would  com- 
pensate her  for  loss  of  support  maintenance  and 
association  of  her  husband,  without  qualifica- 
tions reqalring  a  finding  of  the  present  worth  of 
the  payments  the  wife  woald  have  received,  Is 
reversible  errm'. 

(Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  148 ;    Dec.  Dig.  «=»104(e).l 

Uoschzisker,  J.,  dissenting. 

Appeal  from  Cburt  of  Common  Pleas,  Law- 
rence County. 

Action  of  trespass  by  Hazel  Hockenberry 
against  the  New  Castle  Electric  Company 
and  another  for  the  death  of  plalntUTs  hus- 
band. From  a  Judgment  for  plaintiff  for  $9,- 
700,  the  defendant  electric  company  appeals. 
Reversed,  and  venire  facias  de  novo  awarded. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZBR,  33. 

C.  H.  Akens,  of  New  Castle,  for  appellant 
Robert  E.  Aiken  and  Frank  A.  Hover,  both  of 
New  Castle,  for  aiH>«llee. 

.  STEWART,  J.  The  plalntUTs  husband 
was  a  lineman  in  the  employ  of  the  Union 
Q^lephone  Con^jany.  This  company  maln- 
taloed  its  wires  on  a  series  of  poles  in  the 
city  of  New  Castle,  one  of  which  had  for  a 
number  o£  years  been  subjected  to  a  certain 
extent  to  a  Joint  use  with  the  New  Castle 
Electric  Company,  which  latter  company  also 
maintained  a  system  of  poles  of  its  own. 
The  Joint  use  of  this  particular  pole  gave 
rise  to  the  conditions  under  which  the  acci- 
dent here  complained  of  happened.  Imme- 
diately alongside  this  pole  the  electric  com- 
pany maintained  a  pole  of  its  own,  at  a  dl»- 
tanoe  of  not  more  than  a  foot  at  the  base 
from  the  pole  of  the  telephone  company.  At 
an  elevation  of  about  S2  feet  from  the  ground 
two  high  voltage  electric  wires  of  the  electric 
company  were  attached  to  the  cross-arm  on 
the  pole  of  the  tel^hone  company,  one  to  the 
cross-arm  on  the  south  side  of  the  pole,  the 
other  to  the  same  cross-arm  on  the  north  side, 
each  about  16  inches  from  the  pole.  The 
can  and  distributing  bracl^et  for  telephone 
uses  were  on  the  pole  some  30  Inches  above 
the  electric  wires.  The  plaintiff's  husbejad, 
pureuant  to  directions  frixn  his  employer,  on 
the  16th  day  of  July,  1913,  ascended  titia  pole 
for  the  purpose  of  re-establishing  a  telephone 
connection  with  a  certain  dwelling  along  the 


line.  The  connection  could  only  be  made  at 
the  can  and  distributing  bracket  While  so 
engaged  he  was  seen  to  fall  through  the 
branches  of  the  trees  which  stood  adjoining, 
and  when  he  reached  the  ground  he  was 
found  to  be  lifeless.  In  the  statement  of  the 
cause  of  action  it  is  charged  that  while  en- 
gaged at  his  proper  work  and  In  a  proper 
way  upon  this  pole,  without  negligence  on 
his  part,  he  came  in  contact  with  a  wire  or 
wires  of  the  electric  company  which  were 
heavily  charged  with  electricity  and  defec- 
tively Insulated,  and  because  of  this  latter 
circumstance  the  electric  current  passed 
through  his  body  resulting  tn  his  death.  The 
trial  resulted  in  a  verdict  for  the  plalntlfF, 
and  from  the  Judgment  entered  thereon  the 
electric  company  has  taken  this  appeca. 

[1]  It  is  true  the  evidence  does  not  definite- 
ly disclose  what  was  the  immediate  cause  of 
the  death,  whether  it  was  the  violence  of  the 
fall,  or  whether  death  followed  at  once  upon 
the  electric  shock  and  caused  tHe  fall.  This 
Is  immaterial.  If  he  received  the  electric 
shock,  the  cause  of  death  was  sufflciently  ex- 
plained. Whether  he  did  or  did  not  was  a 
question  of  fact  for  the  Jury.  The  evidence 
that  he  did  was  not  so  conclusive  as  to  ex- 
clude all  other  theories;  neverthetesa,  a  care- 
ful examination  of  it  has  satisfied  us  that  it 
afforded  ample  basis  for  the  inference  de- 
rived by  the  jury.  It  would  have  been  error 
to  rule  otherwise.  With  the  electric  shock 
once  determined  ui>on  by  the  Jury  as  the 
proximate  cause  of  death,  the  question  re- 
garding the  defendant's  negligence  was  next 
for  consideration.  The  defective  insulation 
of  the  defendant  company's  wire  carrying  a 
high  voltage,  in  the  immediate  neighborhood 
in  which  the  employ^  was  at  work,  was  con- 
ceded. There  was  evIdeiMie  that  this  condi- 
tion had  existed  for  a  considerable  time,  suf- 
ficiently long  to  giv«  constructive  notice  to 
the  defendant  If  the  accident  occurred  by 
electric  shock,  the  evidence  would  warrant  no 
other  Inference  than  that  it  was  received  by 
contact  of  some  part  of  the  employe's  person 
with  this  uninsulated  wire.  The  question  was 
properly  referred  to  the  Jury. 

[2]  Did  any  negligence  on  part  of  the  em- 
ploy6  contribute  to  the  accident?  This  was 
the  third  question  submitted  to  the  Jury,  and 
which  appellant  contends  should  have  been 
decided  by  the  court  as  matter  of  law.  The 
alleged  contributory  negligence  consisted  in 
the  failure  of  the  employ^  to  use  rubber 
glov«8  and  wear  a  safety  belt  In  repeated 
cases  we  have  held  that  failure  on  the  part 
of  an  experienced  lineman  to  use  these  means 
of  salty,  when  engaged  in  such  hazardous 
work  as  was  this  employ^,  Is  to  be  imputed 
aa  negligence;  but  all  these  decisions  are 
predicated  on  the  established  or  conceded 
fact  that  the  accident  resulted  in  consequence 
of  such  failure.  The  argument  for  the  appel- 
lant assumes  that  the  point  of  contact  with 


^s>For  other  case*  see  «une  topic  and  KBY-NUMBBR  In  all  Kejr-Numbered  Digests  and  Indexes 
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the  noliuralated  wire  In  Otis  caw  was  the 
employes  hand.  Tbla  waa  neither  conceded 
nor  established  with  that  degree  of  certainty 
that  took  the  qnestlon  from  the  Jury.  The 
only  testimony  on  the  point  was  that  of  the 
expert  who  examined  the  body  shortly  after 
the  accident  This  witness  gave  as  his  asinr 
Ion  that  the  canse  of  death  was  an  electric 
discharge,  and  he  stated  the  indications 
found  up<»  the  body  which  led  to  this  belief, 
among  others  a  bom  on  the  right  hand  about 
Uiree-quarteis  of  an  Inch  long  and  of  the 
width  of  a  lead  penclL  Describing  this  bum 
he  said,  "It  was  a  charred  condition  of  the 
skin — hardening  of  the  skin."  This  was  fol- 
lowed by  the  question,  "Could  you  tell  from 
its  appearance  what  caused  that  bum  In  his 
right  hand?"  His  answer  was  "No."  Later 
on  in  bis  testimony,  upon  cross-examination, 
be  said  he  could  not  tell  how  recently  the 
bum  had  been  received,  except  that  It  was 
bis  Judgment  that  It  had  been  received  vrlth- 
In  24  or  30  hours  preceding  the  death.  Then 
followed  these  questions  and  answers: 

"Tou  could  not  tell,  or  could  you,  if  this  bum 
had  been  caused  by  coming  in  c<»tact  with  a 
high  voltage  wire  that  it  had  any  effect  on  the 
person — it  was  not  serious  enough  in  character 
to  give  any  indication  of  that,  was  it?  A.  Yoii 
mean  that  scar— the  appearance  of  the  scar  was 
not  great  enough?  Q.  xes;  to  indicate  that  it 
had  been  occasioned  by  the  hand  coming  in  con- 
tact with  a  high  voltage  electric  wire?  This 
mark  on  the  hand  didn't  indicate  that  the  part 
had  come  in  contact  with  a  wire  carrying  suffi- 
cient current  to  kill  a  person  did  it?  A.  1  have 
never  seen  any  other  mark  on  a  person  killed 
by  coming  in  contact  with  electric  wire,  so  that 
I  could  not  answer  tliat  question.  Q.  Xou  could 
not  give  any  opinion  on  that  then?    A.  No,  sir." 

Certainly  It  was  for  the  jury  to  determine 
the  weight  to  l>e  allowed  this  testimony.  No 
matter  that  the  employe  failed  In  his  duty 
In  not  wearing  rubber  gloves,  except  as  sudi 
failure  contributed  to  the  accident  It  would 
be  Immaterial.  Whether  It  contributed  or 
not  depended  on  whether  the  condition  of  the 
hand,  as  described  by  the  expert,  was  a  con- 
vincing Indication  that  it  was  through  the 
hand  that  the  dead  man  received  the  elec- 
tric shock.  OClils  question  the  Jury  alone 
could  decide.  And  so  with  respect  to  tlie  em- 
ploye's failure  to  wear  a  safety  belt,  if 
that  was  negligence.  It  was  Involved  with 
another  question  and  depended  on  It  for 
solution:  When  did  the  man  meet  his  death? 
instantly  upon  his  receiving  the  shock?  or, 
upon  sUlklng  the  earth  in  his  fall?  If  the 
former,  a  safety  belt  might  have  avoided  the 
fall  of  a  lifeless  boij,  but  nothing  more. 
In  conceding  these  to  be  debatable  ques- 
tions and  for  the  Jury  alone  to  decide,  the 
trial  court  gave  the  appellant  all  the  ad- 
vantage It  was  entitled  to. 

[S,  4]  Up  to  this  point  we  see  no  error  In 
the  record.  The  remaining  question  relates 
to  the  instructian  of  the  court  with  Irespect 
to  the  measure  of  damages.  In  his  charge 
to  the  Jury  the  learned  trial  Judge  gave  the 
following  Instmctlon: 


rnie  wifs  at  the  deceased,  if  entitled  to  re- 
cover, would  be  entitled  to  such  sum  as  would 


compensate  her  for  the  loss  of  support,  mainte- 
nance, care,  protection  and  aMooation  of  her 
husband.    Now  it  is  not  the  whole  of  bis  wages 


that  she  would  be  entitled  to  by  any  means,  it 
is  what  she  would  Iiave  leceived  daring  the 
years  that  the  two  of  them  would  probab^  live 
— what  she  would  have  received  from  him  in  the 
way  of  support  and  maintenance." 

The  portion  of  the  charge  we  omit  in  no 
wise  corrects  or  qualifies  the  error  here  com- 
mitted. What  the  wife  would  have  received 
out  of  the  wages  of  her  husband  was,  of 
course,  an  element  to  be  considered  and  de- 
termined, but  only  as  a  basis  for  capitaliza- 
tion In  a  sum  which  would  represent  present 
value.  She  could  have  received  a  share  In 
the  wages  only  as  the  wages  were  earned; 
the  verdict  would  be  for  a  demand  present- 
ly payable,  the  exact  equivalent  of  the  an- 
ticipated sum.  We  have  repeatedly  held 
that  failure  on  part  of  the  court  to  Instruct 
the  Jury  in  such  cases  to  find  the  present 
worth  of  future  payments  which  were  to 
be  anticipated  and  capitalized  In  the  verdict, 
even  where  no  special  request  for  such  In- 
structions had  been  made  Is  reversible  error. 
We  need  refer  only  to  Wilkinson  ▼.  North 
East  Borough,  215  Pa.  486,  64  AtL  734, 
ReiUer  v.  Penna.  R.  R.  Co.,  238  Pa.  1.  85  AU. 
1000,  Burns  v.  Penna.  R.  R.  Co.,  219  Pa.  225, 
68  Atl.  704,  and  the  most  recent  case,  Jf  ad: 
V.  Pittsburgh  Rys.  Co.,  247  Pa.  698,  93  Atl. 
618.  These  cases  all  hold  that  omission  by 
the  court  In  sudi  cases  to  instruct  the  Jury 
to  find  the  present  worth  of  future  earn- 
ings, even  when  not  requested  so  to  do,  is 
material  error,  on  the  ground  that  when 
such  omission  occurs  the  charge  is  not  simply 
Inadequate,  but  positively  misleading.  There 
are  cases,  sudi  as  Connor  v.  Electric  Com- 
pany, 173  Pa.  602,  34  AtL  288,  where  sudi 
omission  was  complained  of  and  reversal  of 
the  judgment  did  not  follow;  but  in  audi 
cases  the  Instructions  given  by  the  court 
were  found  to  be  adequate  In  themselves  as 
to  the  correct  measure  of  damages,  and  it 
was  held  to  be  the  duty  of  the  party,  when 
this  occurs,  if  more  specific  instructions  are 
desired,  to  present  to  the  court  points  em- 
bodying the  instructions  desired. 

We  have  not  overlooked  the  fact  that  in 
Fedoravricc  v.  Cittzens'  Electric  Illamlnat- 
Ing  Co.,  246  Pa.  141,  92  AtL  124,  where  a 
like  point  was  raised  we  declined  to  apply 
the  rule  here  stated.  We  rested  our  deci- 
sion there  on  the  fact  that  nothing  in  the 
result  reached  by  the  Jury  indicated  any  de- 
parture from  the  settled  rule  requiring  the 
capitalization  of  future  earnings.  We  were 
all  of  one  mind,  in  view  of  the  verdict  ren- 
dered, that  the  omission  by  the  court  to  in- 
struct the  Jury  on  this  branch  of  the  case 
was  without  prejudice  to  the  defendant,  and 
for  this  reason  we  refused  to  revene.  The 
case  was  so  exceptional  on  Ita  facta,  that  it 
is  not  to  be  regarded  as  a  precedent  Justify- 
ing failure  on  part  of  the  trial  court  to  Hi'- 
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Struct  the  jary  how  to  properly  estlmRte  the 
value  of  future  eamlngg  In  cases  of  dila  gen- 
eral character. 

The  authorities  cited  above  are  condusive 
of  the  queellon  InrolTed,  and  compel  a  re- 
versal of  the  Judgment  in  this  case.  The  as- 
signment complaining  of  error  in  the  par- 
ticular last  referred  to  is  sustained ;  the  oth- 
ers are  overruled.  Judgment  reversed,  and  a 
▼enlre  facias  de  novo  awarded. 

MOSOHZISKBR,  J.  (dissenting).  The 
plaintHTs  husband  was  killed  on  July  16, 1913, 
when  82  years  of  age;  he  was  a  strong, 
healthy,  hard-working  man,  in  regular  em- 
ployment, with  an  earning  capacity  of  from 
$66  to  $85  a  month,  in  addition  to  which  he 
k^  up  a  small  farm,  upon  which  he  and  his 
fhmily  lived.  He  left  surviving  his  widow, 
who  was  23  years  old,  and  an  eight  months 
old  child.  l%e  verdict,  in  favor  of  the  plain- 
tiff, was  for  $9,700.  We  are  unanimous  in 
the  opinion  that  there  is  no  merit  in  any  of 
the  assignments  of  error  save  one,  and  on 
this  one  alone  the  majority  have  decided  to 
reverse  the  Judgment  in  favor  of  the  plain- 
tiff. Since  I  feel  strongly  that  there  is  no 
reversible  error  in  the  case,  I  am  moved  to 
idaoe  my  views  upon  record. 

The  point  upon  which  I  differ  with  the 
majority  of  the  court  concerns  the  instruc- 
tions given  by  the  trial  Judge  to  the  Jury  on 
the  measure  of  damages.    He  said : 

'^ow  it  is  Bot  the  whole  of  his  wages  that  she 
(the  plaintiff)  would  be  entitled  to  by  any 
means,  it  is  what  she  would  have  received  dur- 
ing the  years  that  the  two  of  them  would  prob- 
ably live — what  she  would  receive  from  bim  in 
the  way  of  support  and  maintenance." 

It  is  conceded  that  this  Instruction  is  cor- 
rect BO  far  as  it  goes ;  but  the  majority  feel 
that,  although  at  the  end  ot  his  charge  the 
trial  Judge  asked  counsel  if  they  desired  him 
to  call  attention  to  anything  he  might  have 
omitted  and  no  request  was  made  for  fur- 
ther instructions  on  the  measure  of  damages, 
yet  the  omission  to  tell  Ihe  Jury  they  must 
reduce  the  damages  to  their  present  worth 
was  reversible  error.  To  sustain  this  view 
four  cases  are  relied  ui>on,  which  we  shall 
briefly  consider,  in  an  endeavor  to  show 
that  in  each  of  them  there  was  present  error 
In  addition  to  the  mere  inadequacy  here  com- 
plained of.  In  Wilkinson  v.  North  East 
Borough,  215  Pa.  486,  492,  64  Atl.  734,  736, 
the  Instructions  on  the  measure  of  damages 
were: 

"In  arriving  at  the  amount,  yon  will  find 
what  her  earning  power  was  prior  to  the  acci- 
dent, and  deduct  from  that  her  earning  power 
since  the  accident,  and  then  take  the  period  of 
time  she  will  be  deprived  of  her  earning  power 
and  compute  it  accordingly." 

These  instructions  not  only  failed  to  say 
anything;  about  present  worth,  but  were 
vague  and  generally  unintelligible,  and  we 
properly  held  them  to  be  "clearly  erroneous." 
In  Eeltler  v.  Penna.  R.  R.  Co.,  238  Pa.  1, 
T,  86  AU.  1000,  lOOS^  the  instmcttons  were  to 
the  effect  that: 


"The  plaintiff  was  entitled  to  recover  the 
amount  which  he  would  Ukely  earn  during  the 
remainder  of  hia  life." 

In  reversinK  we  said: 

"The  plaintiff  was  entitled  to  recover  not 
what  he  was  likely  to  earn  during  the  remainder 
of  his  life,  but  for  the  loss  of  earning  power 
during  that  period ;"  adding,  "Then,  again,  this 
instmetion  loses  sight  of  the  important  fact 
that  the  loss  of  future  earning  power  is  antici- 
pated in  a  present  sum.    •    •    ♦ " 

In  other  words,  the  instructions  on  the 
measure  of  damages  were  erroneous,  entirely 
aside  from  their  inadequacy  in  faUlng  to  in- 
struct on  the  rule  as  to  present  worth.  In 
Burns  V.  Penna.  R.  B.  Co.,  219  Pa.  225,  228, 
68  Aa  704,  the  charge  left  the  Jury  "at 
liberty  to  select  as  a  basis  ct  computation 
any  year,  the  highest  or  the  lowest,  of  the 
earnings  of  the  deceased."  After  pointing  out 
this  clear  error  and  other  mistakes  in  the 
Instructions  on  the  measure  of  damages,  we 
then  call  attention  to  the  fact  that  nothing 
was  said  about  reducing  the  damages  to  their 
present  worth;  In  short,  the  case  presents 
another  instance  of  wrongful  instructions  aa 
well  as  inadequacy  in  the  charge.  Finally, 
Mack  V.  Pittsburgh  Railways  C!o.,  247  Pa.  698, 
604,  605,  93  AU.  618,  Is  sUU  another  Instance 
of  a  material  error  in  the  charge,  aside  from 
the  failure  to  instruct  on  the  subject  of  reduc- 
ing the  damages  to  their  present  worth; 
there,  after  sustaining  an  assignment  going  to 
the  first  error,  we  added,  as  a  makeweight: 

"The  charge  relative  to  the  measure  of  dam- 
ages was  also  erroneous  in  not  directing  the 
jury  that  they  should  find  the  present  worth  of 
any  future  payments  which  were  to  be  antici- 
pated and  capitalized  in  the  verdict." 

Thus  It  may  be  seen  that  in  each  of  the 
foregoing  cases  the  reversal  was  caused  by 
something  more  than  a  mere  Inadequacy  In 
the  charge. 

In  a  number  of  recent  cases  this  court  sus- 
tained substantial  verdicts  in  favor  of  plain- 
tiffs where  the  charge  presented  precisely 
the  same  inadequacy  £hat  Is  now  before  us. 
In  Irwin  v.  Penna.  R.  B.  Co.,  226  Pa.  156, 
167,  76  AtL  19,  a  widow  sued  to  recover  dam- 
ages for  the  death  of  her  husband.  The  trial 
Judge  said  to  the  Jury: 

"What  you  will  award  this  plaintiff,  if  you 
award  her  anything,  la  the  amount  that  the  de- 
ceased would  ordinarily  have  paid  for  the  sup- 
port and  maintenance  of  his  wife  and  minor 
children  during  the  balance  of  his  life  " 

—merely  adding  that,  in  arriving  at  the 
verdict,  the  triers  were  to  take  into  con- 
sideration that  the  earnings  of  the  decedent, 
bad  he  lived,  would  have  been  paid  monthly, 
whereas  their  award  would  be  a  lump  sum 
which  would  draw  Interest  from  the  date  of 
the  verdict;  nothing  was  stated  more  ex- 
plicit than  this  oa  <the  subject  of  reducing  the 
ascotained  damages  to  th^r  present  worth. 
In  sustaining  a  v^'dict  for  $12,600,  we  said 
that,  while  "perhaps  not  so  clearly  explicit 
as  desirable,"  the  instructions  were  "Batl». 
factory  to  counsel  at  the  time,  and  if  fuller 
and  plainer  Instructtons  were  desired,  they 
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dtould  have  been  asked  for."  In  Swaager  t. 
People's  Natural  Gas  Co.,  261  Pa.  287,  96  Aa 
712,  a  verdict  for  $2,000  is  sustained;  tbe 
suit  was  by  six  children  of  a  man  who  was 
killed  through  the  negligence  of  tbe  defend- 
ant, all  of  whom  were  of  full  age  and  none 
dei>endent  on  the  father.  The  decedent  was 
71  years  old  at  the  time  of  his  death,  and  re- 
ceived a  salary  of  $87.60  per  month.  The 
strongest  instructions  on  the  measure  of  dam- 
ages were: 

"The  plaintiffs  are  entitled  to  recover  a  ver- 
dict in  such  amount  as  would  compensate  them 
for  the  loss  they  have  sustained  by  being  de- 
prived of  the  income  they  had  reason  to  expect 
they  would  receive  from  their  father  during  the 
remainder  of  his  Ufe  compated  on  a  basis  of 
what  they  have  received  firom  him  during  the 
latter  years.    •    •    ♦ " 

And  again: 

"It  is  what  they  lose  in  dollars  and  cents  by 
reason  of  the  taking  away  of  tbe  decedent's  life 
they  are  entitled  to  recover." 

Nothing  was  said  about  reducing  tbe  dam- 
ages to  their  present  worth,  and  on  appeal 
it  was  contended  that  the  trial  Judge  erred 
"In  not  directing  the  Jury  that  they  should 
find  the  present  worth  of  the  probable  future 
contributions  of  the  deceased  to  the  plain- 
tiffs."   In  overruling  this  contention,  we  said: 

"We  are  not  convinced  that  the  jury  did  not 
understand  from  the  whole  charge  that  the 
plaintiffs  were  only  entitled  to  recover  the  pres- 
ent worth  of  the  anticipated  gifts,  •  •  ♦  and 
the  evidence  being  sumcient  to  justify  the  ver- 
dict, if  based  on  the  present  worth  of  tbe  antic- 
ipated pecuniary  benefits,  we  would  not  be  jus- 
tified in  reversing  the  case  on  this  ground. 

In  Fedorawicz  v.  Citizens'  Electric  Illumi- 
nating Co.,  246  Pa.  141,  144,  147,  92  Atl.  124, 
where  there  was  a  verdict  for  $5,500,  tbe 
action  was  on  bdialf  of  a  7  year  old  boy,  who 
was  severely  "burned  (m  the  neck,  side  of 
head,  legs,  and  back";  the  loss  of  future 
earnings  was  considered  In  tite  charge,  but  no 
instructions  were  given  on  tbe  subject  of 
their  present  worth.    We  held: 

"A  new  trial  should  not  be  granted  because 
the  judge  failed  to  instruct  the  jury  bow  they 
should  estimate  plaintiff's  damages  for  loss  of 
future  earning  power,  where  defendant's  coun- 
sel presented  no  point  for  charge  asking  for 
such  instructions  and  made  no  request  for  more 
full  instructions  upon  the  point." 

But  the  majority  opinion  in  the  present 
case  seeks  to  distinguish  this  last  decision  by 
saying  It  rested — 

"on  the  fact  that  notliing  in  the  result  reached 
by  the  jury  indicated  any  departure  from  the 
settled  rule  requiring  the  capitalization  of  fu- 
ture earnings." 

In  that  case  there  was  no  way  of  telling 
with  any  reasonable  degree  of  certainty  Just 
what  the  injured  lad's  earning  capacity  would 
be,  or  bow  long  his  injuries  would  last ; 
whereas  here  the  facts  from  which  we  can 
calculate  the  propriety  of  the  verdict  are  as 
fixed  and  certain  as  they  well  could  be.  The 
present  decedent  was  only  32  years  old,  and 
in  good  health,  at  the  time  of  the  accident, 
with  an  average  earning  power  of  $75  per 
montti.    It  would  seem  fair  to  figure  that 


the  plaintiff  and  her  <Aild  mifi^  ooont  on 
$50  a  month  from  sach  earnings  for  th^ 
support  during  the  period  of  tbe  decedent's 
expectancy  of  life.  Emery  t.  Philadelphia, 
208  Pa.  482,  490,  67  Atl.  977;  Oatawissa  R. 
B^  Co.  r.  Armstrong,  62  Pa.  282,  286.  The 
present  worth  of  such,  an  income,  figuring  it 
at  $600  per  year,  would  be  $9,601.60,  and,  of 
course,  when  taken  by  the  month.  It  wcNild 
be  at  least  $9,700,  the  amount  of  the  yerdict, 
or  if  an  annuity  of  $600  per  year  were  to  be 
purchased  from  a  reliable  annuity  company, 
it  would  cost  $11,69&  This  being  so,  it  is  at 
least  as  clear  here  as  in  the  Fedorawicz  Case 
or  tbe  Swauger  Case,  sotHrai,  that  the  evi- 
dence sustained  tbe  verdict  rendered;  In 
other  words,  that  the  Jury  did  In  fact  reduce 
the  damages  to  their  present  worth  in  ren- 
dering their  verdict,  and  therefore  that  the 
failure  to  give  explicit  instruction  so  to  do 
was,  at  the  most,  harmless  error. 

The  foregoing  review  of  our  authorities 
shows  at  least  three  decisionsi,  most  of  them 
rendered  subsequent  to  the  cases  relied  upon 
by  the  majority,  where  the  point  now  before 
us  was  squarely  raised  and  ruled  in  favor  of 
the  contention  of  the  present  appellee,  and  it 
shows  no  case  In  whi<di  the  mere  failure  to 
instruct  that  damages  must  be  reduced  to 
their  present  wortli,  when  no  greater  mistake 
appeared,  was  held  to  be  reversible  error. 
To  my  mind.  In  a  case  like  this,  wliere  n» 
request  for  such  instructions  was  presented 
at  trial,  where  at  the  end  of  the  charge  the 
court  said  to  counsel: 

"Do  you  desire  us  to  call  the  attention  of  the 
jury  to  anything  we  may  have  omitted  in  our 
general  charge." 

And  where  counsel,  although  making  reply 
to  this  inquiry,  said  nothing  about  the  failure 
to  instruct  on  iH^sttit  worth,  and  did  not 
take  any  special  exception  to  the  <duurge  on 
that  point,  and  finally,  where  the  verdict 
rendered  shows  that,  in  point  of  fact,  tbe 
Jury  did  reduce  the  damages  to  their  preseot 
worth,  the  failure  to  instruct  that  they  must 
follow  this  course  would  be  no  more  than  an 
inadequacy  in  charge,  whl(^  would  not 
amount  to  a  misstatement  of  law.  Under 
such  circumstances,  the  rule  is  clearly  stated 
in  Mastel  v.  Walker,  246  Pa.  65,  71,  92  AtL 
63,  65,  where  there  were  no  special  instruc- 
tions as  to  reducing  the  damages  to  th^r 
present  worth,  and  where,  in  passing  upon 
other  alleged  error,  we  said: 

"While  the  instructions  on  the  measure  of 
damages  were  somewhat  scant,  and  the  ade- 
quacy of  the  charge  may  be  justly  criticized  ia 
that  and,  possibly,  in  other  respects,  yet,  it  con- 
tains no  positive  misstatements  of  law,  or  any- 
thing tantamount  thereto.  At  the  trial,  the  ap- 
pellant made  no  specific  objection  to  any  par- 
ticular part  of  the  charge ;  moreover,  he  neither 
complained  of  its  inadecjuacy,  nor  submitted  any 
requests  for  instructions  •  •  •  upon  the 
measure  of  damages.  *  *  *  la  Fortney  v. 
Breon,  245  Pa.  47,  56  [91  AU.  525],  we  recently 
said,  'Under  such  circumstances,  tbe  rule  is  that 
if  an  instruction  is  clearly  erroneous  on  the 
question  of  damages,  it  is  ground  for  reversal, 
no  matter  whether  specific  instructions  were  re- 
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quested  or  not;  but  If  the  charge  be  milr  in- 
adequate, it  is  tile  duty  of  counsel  to  ask  for 
more  definite  instructions,  and  failure  to  do  so 
will,  as  a  rule,  be  deemed  a  waiver  of  any  ob- 
jection that  mi(;ht  otherwise  be  made,  especially 
where  it  is  obvious  that  no  harm  was  done  by 
the  matter  complained  of.'  " 

Tbe  rule  Just  quoted  from  Mastd  v.  Walk- 
er, supra,  is  well  esabllshed  in  our  law,  and 
ttda  court  bam  repeatedly  held,  in  both 
criminal  and  civil  caaee,  where  no  special  in- 
structions were  lequeeted,  that,  unless  it  is 
clear  that  an  ommlssion  to  charge  the  jury 
on  a  relevant  point  of  law  did  in  fact  work 
material  harm  to  tbe  appellant,  we  will  not 
reverse;  futher,  we  have  said  that  in  sudi 
cases  there  is  a  presumption  in  favor  of  the 
Justice  of  the  verdict  which  must  be  overcome 
by  the  appellant  ttefore  we  wlU  reverse. 
Burns  V.  Sutherland,  7  Pa.  103 ;  Oathcart  r. 
Commonwealth,  87  Pa.  108;  Burkholder  t. 
StaU,  68  Pa.  371;  Commonwealth  v.  Zappe, 
153  Pa.  498,  26  Atl.  16;  Commonwealth  v. 
Peadi,  170  Pa.  178,  32  Att.  682;  Tucker  t. 
American  Oar  ft  Foundry  Ga,  218  Pa.  823, 
07  Atl.  616;  McMeekln  ▼.  Pittsburgh  RaU- 
ways  Ca,  229  Pa.  672,  79  AtL  183;  Newlng- 
ham  V.  Blair  Conqwny,  282  Pa.  6U,  617,  618, 
81  AU.  656;  Resmor  Mfg.  Co.  v.  Bessemer  ft 
Lake  Brie  R.  R.  Co.,  283  Pa.  869,  82  AU.  478; 
Herritt  ▼.  Poll,  236  Pa.  170,  174,  84  AtL  683. 

I  would  dismiss  all  of  the  assignments  of 
error  and  affirm  the  judgment;  therefore  I 
dissent. 


COLEMAN  V.  PITTSBURGH,  H„  B.  ft  N.  O. 

ST.  RY.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 
Stb^et  Raiuioads  4=>99(1) — Colusion  with 

AtrrOMOBIU  —  CONTWBUTOBT  Nkouoence. 
Where  an  automobile  in  which  plaintiff  was 
ridins  got  out  of  order  and  stopped  about  mid- 
night on  the  track  of  the  defendant  street  rail- 
way company,  and  where,  while  tbe  chauffeur 
was  gone  making  unsuccessful  efforts  to  stop  a 
street  car  which  was  about  due,  plaintiff,  though 
she  had  left  the  automobile,  went  back  and  got 
into  it  and  was  injured  when  it  was  struck  by 
tbe  car,  she  was  guilty  of  contributory  negli- 
gence  precluding  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  210;  Dec.  Dig.  «=»99(l).] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  by  Mary  A.  Coleman  against  tbe 
Pittsburgh,  Harmony,  Butler  &  New  Castle 
Street  Railway  Company  for  i)er30nal  Inju- 
riea  From  Judgment  for  defendant  notwith- 
standing tbe  verdict,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BROWN,  O.  J.,  and  MES- 
TRE3ZAT,  P0TTE5R,  STEWART,  and  FBA- 
ZBR,  33. 

V.  O.  Vogan,  of  Pittsburgh,  for  appellant 
Walter  Lyon,  of  Pittsburgh,  for  appellee. 

PER  CURIAM.  Tbe  machineir  of  the  au- 
tomobile in  which  the  plaintiff  below  was 
riding  got  out  of  order,  and  It  stopped  about 


midnight  on  one  of  the  tracks  of  tbe  defoid- 
ant  company.  The  night  was  foggy  and  very 
dark.  After  nearly  an  hour's  effort  to  push 
tbe  autmnoblle  off  tbe  track,  the  chauffeur,  re- 
membering that  a  car  of  the  defendant  com- 
pany vras  about  due,  went  back  along  tbe 
track  tot  some  distance  for  tbe  purpose  of 
stopping  it,  but,  after  making  all  proper  ef- 
forts to  do  so,  failed.  During  this  time  the 
appellant  first  got  out  of  the  automobile,  and 
then  went  back  into  it.  She  admitted  that 
she  knew  it  was  still  upon  tbe  street  railvmy 
track.  While  in  it  tbe  car  of  the  defendant, 
which  tbe  aiHiellanf  s  chauffeur  tried  to  stop, 
struck  the  automobile,  and  she- was  injured. 
A  clearer  case  of  contributory  negligence  Is 
not  to  be  well  imagined,  and  the  learned 
court  below  correctly  so  concluded  In  order- 
ing Judgmmt  to  be  entered  for  tbe  defendant 
non  obstante  veredicto. 
Judgment  affirmed. 


ANDERSON  v.  PITTSBURGH  RIS.  CO. 

(Supreme  C!ourt  of  Pennsylvania.     Jan.  8, 
1916.) 

1.  SiBEET  Razlboads  ^=>117(20)  —  Febson 
Walking  on  Track— Case  fob  Jubt— Con- 
FLicTiNO  Evidence. 

Where  in  an  action  for  injoiies  from  being 
struck  by  a  street  car  the  evidence  was  conflict- 
ing as  to  whether  plaintiff  was  walking  on  the 
tracks  or  lying  thereon  in  a  sick  or  intoxicated 
condition,  and  whether  there  was  a  reasonably 
safe  place  in  which  to  walk  outride  the  tracks, 
the  case  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {§  248,  256 ;  Dec.  Dig.  «=s> 
117(20).] 

2.  Tbial  «=3l40(l)  —  Cbedibiutt  or  Wit- 
nesses— Case  fob  Jitbt. 

Where  the  credibili^  of  witnesses  is  in  is- 
sue, the  case  is  for  tbe  jviry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  334;    Dec.  Dig.  <8=140a).] 

3.  Appeat.  and  Ebbob  €=91008— Ybboiot—'Ev- 

IDKNCE. 

A  judgment  on  a  verdict  sustained  by  evi- 
dence wUl  not  be  disturbed  on  appeal  merely 
because  the  greater  number  of  witnesses  testified 
for  appellant  or  because  the  appellate  court 
may  think  that  the  weight  of  the  evidence  is 
with  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  8938-^943 ;  Dec.  Dig.  «=> 
1003.1 

4.  New  Tbial  9=968— Gbounds—Disbeoabd 
OF  Testimont. 

The  remedy  for  the  willful  or  capricious  dis- 
regard of  testimony  by  the  jury  is  to  grant  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  135-140;   Dec  Dig.  «=68.] 

Appeal  from  Court  of  Ommon  Pleas,  Alle- 
gheny County. 

Trespass  by  Charies  A.  Anderson  against 
tbe  Pittsburgh  Railways  (Tompany  for  person- 
al injuries.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FBAZ- 
EB,  JJ. 


^saVoT  other  cue*  Mi  lama  topic  and  XEY-NUMESSR  In  all  Eejr-Numbared  Dlseats  and  Indaes 
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Craig  Smith,  Clarence  Barlelgh,  and  Wil- 
liam A.  Challener,  all  of  Plttsbnrgb,  for  ap- 
pellant Body  P.  Marshall  and  Thomas  M. 
Marshall,  both  of  Plttsbargh,  for  appellee. 

MBSTBEZAT,  J.  This  la  an  action  of 
trespass  brought  by  the  plaintiff  to  recover 
damages  which  be  alleges  he  sustained  by 
the  negligence  of  the  defendant  company. 
The  plaintiff  Uved  In  Allegheny  City.  On  the 
afternoon  of  May  30,  1911,  he  visited  some 
friends  at  Mill  vale,  and  about  1:30  a.  m. 
of  the  following  morning  he  started  to  walk 
west  on  East  OMo  street  on  his  return  home. 
He  was  not  jfamlliar  with  the  street  The 
defendant  operated  a  double-track  street  rail- 
way on  the  street  The  plaintiff  testified 
that  at  first  there  was  a  bad  boardwalk,  and 
he  started  to  walk  on  the  east  or  outbound 
track,  and  after  walking  some  10  or  15  min- 
utes he  saw  a  car  approaching  on  that  tra<^ ; 
that  he  then  looked  to  see  whether  a  car 
was  coming  on  the  Inbound  track,  and,  not 
seeing  one,  passed  over  to  that  track,  and 
after  walking  from  10  to  30  yards  he  was 
struck  in  the  back  by  a  west-bound  car, 
knocked  from  the  track,  and  badly  injured. 
He  says  that  after  he  was  on  the  inbound 
track  he  looked  back  two  or  three  times  to 
see  If  a  car  was  approaching  him  from  the 
rear  and  saw  none.  He  further  says  that 
the  car  which  struck  him  carried  no  head- 
light; that  he  heard  no  bell,  and  was  about 
to  look  back  again  when  he  was  struck.  It 
appears  from  the  testimony  there  is  a  hill 
on  the  side  of  the  railway  to  the  plaintiff's 
right  as  he  approached  the  city,  and  on  the 
other  side  an  embankment  which  extended 
down  to  railroad  tracks.  He  says  that  when 
he  was  on  the  outbound  track  and  saw  the 
car  approaching  him  he  could  see  some  200 
feet,  and  It  was  apparent  to  him  that  he 
could  not  walk  on  the  left-hand  side  of  the 
street.  He  further  testifies  that  there  was 
no  place  to  walk  on  the  right-hand  side  of 
the  track  which  he  considered  reasonably 
safe,  and  when  he  crossed  from  the  outbound 
to  the  Inbound  track  he  intended  to  return  to 
the  outbound  track  as  soon  as  the  car  on 
that  track  had  passed. 

The  defense  was  that  the  plaintiff  was  ly- 
ing on  the  track  at  the  time  he  was  struck 
by  the  car,  and  that  there  was  a  reasonably 
safe  sidewalk  at  the  place  where  the  accident 
occurred  which  he  should  haye  used  Instead 
of  the  defendant's  car  tracks.  This  raises 
the  single  question  in  the  case,  and,  If  the 
evidence  of  the  defendant  had  been  believed 
by  the  Jury,  it  should  have  been  answered 
in  the  affirmative,  and  a  verdict  rendered  for 
the  defendant  The  learned  court  below  In- 
structed the  Jury  that,  if  there  was  a  rea* 
sonably  safe  place  to  walk  outside  the  com- 
pany's tracks,  the  plaintiff  was  bound  to  walk 
there.  The  verdict  was  for  the  plaintiff,  and 
the  court  In  banc  refused  to  enter  Judgment 
non  obstante  veredicto  for  the  defendant. 

[1]  We  are  not  convinced  that  the  learned 


court  below  erred  in  Its  final  disposition  of 
the  case.  The  weight  of  the  evidence,  we 
think,  was  with  the  defendant  It  may 
be  conceded  that  the  plaintiff's  own  testimony 
was  apparently  conflicting  as  to  what  point 
on  the  raUway  the  accident  occurred,  and 
whether  there  was  a  reasonably  saffe  side- 
walk which  he  could  have  used  at  that  place, 
but  it  was  for  the  Jury  to  reconcile  the  ap- 
parently inconsistent  parts  of  bis  testimony 
and  determine  whldi  should  have  credence. 
As  said  by  Mr.  Justice  Dean  in  Strador  v. 
Monroe,  202  Pa.  626,  633,  51  AtL  1100,  1102: 
"In  trials  of  fact,  if  it  were  required  that  all 
testimony  should  be  consistent,  either  with  it- 
self, or  that  of  other  witneaseB,  but  few  cases 
would  reach  a  jury." 

The  plaintiff  testified  that  he  had  passed 
beyond  the  houses  and  stone  wall  when  he 
was  struck;  that  at  the  place  at  which  the 
accident  occurred  the  road  was  very  bad; 
that  there  was  no  sidewalk  or  boardwalk  <m 
either  side,  and  that  there  was  no  place 
there,  other  than  the  trades,  on  which  he 
could  walk.  The  motorman  testified  that  the 
traveled  part  of  the  street  was  all  taken  up 
by  the  two  street  car  tracks,  and  that  at 
some  places  along  the  car  tracks  there  was 
a  sidewalk,  and  some  places  there  was  none. 
It  appeared  from  the  conductor's  testimony 
that  there  was  space  oatside  the  track  for 
a  man  to  walk  on  the  right-hand  side  of  the ' 
tracks  from  Bennett  station  to  the  point 
where  the  defendant  alleges  the  plaintiff  was 
struck  by  the  car ;  that  there  was  a  board- 
walk along  part  of  the  railway  tracks ;  that 
the  board  walk  terminated  a  very  short 
distance  west  of  the  place  the  conductor  says 
the  accident  happened,  and  it  was  custom- 
ary for  the  people  to  walk  on  the  tracks 
from  there  towards  the  city,  which  was  the 
direction  in  which  the  plaintiff  was  travel- 
ing. Two  of  the  defendant's  witnesses  tes- 
tified that  there  was  space  to  walk  outside 
of  the  track;  that,  being  familiar  with  the 
path,  they  could  walk  it  with  safety;  but 
that  it  would  not  be  safe  for  a  person  who 
was  not  familiar  with  the  surroundings  to 
undertake  to  walk  the  path  at  night  The 
only  safe  place  to  walk,  under  these  drcum- 
stances,  they  testified,  would  be  on  the  raU- 
way tracks.  The  plaintiff,  in  his  testimony, 
did  not  agree  with  the  defendant  as  to  the 
point  on  the  tra(^  at  which  the  accident  oc- 
curred. He  says  that  it  was  beyond  the 
stone  wall,  in  front  of  the  houses,  towards 
the  city. 

The  testimony  of  the  defendant's  witnesses 
was,  in  effect  that  there  was  a  continuous 
pathway  on  the  north  side  of  the  trades,  wide 
enough  to  walk  and  let  a  car  on  the  trolley 
tracks  pass,  which  was  In  part  concrete,  part 
wooden  boardwalk,  and  part  dirt  pathway, 
all  the  way  from  Bennett  station  to  Fllbaugh 
street  near  the  American  Brewery.  This 
testimony  tended  to  show  that  the  acddoit 
occurred  three  or  four  blocks  east  of  the 
brewery,  in  front  of  a  stone  wall,  and  near 
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an  iron  pole  where  there  was  a  board  side- 
walk. If  the  accident  did  occur  at  this  point. 
It  is  clear  from  the  exhibits  in  erldence  that 
there  was  a  boardwall^  which  the  plaintiff 
could  have  used  Instead  of  the  railway  tracks 
in  walking  into  the  dty.  The  motorman, 
conductor,  and  another  witness  teattlfled  that 
the  car  was  stopped  and  they  went  to  the 
place  where  the  man  was  lying,  and  fixed 
that  point  as  the  place  of  the  accident.  The 
motorman  testified  that  the  boardwalk  only 
extended  a  short  distance  west  of  where  the 
accident  occurred.  Be  also  testified  that  he 
saw  the  man  before  he  was  struck,  and  that 
he  was  not  walking,  but  lying,  on  the  track. 
It  is  contended  on  the  part  of  the  defendant 
that  the  man  was  either  sick  or  intoxicated, 
and  was  lying  on  the  track  at  the  time  the 
accident  occurred. 

[2-4]  Where  the  credibility  of  witnesses  is 
in  Issue,  the  case  is  always  for  the  Jury.  The 
preponderance  of  eyldence  depends  upon  the 
credlblUty,  and  not  the  number,  of  witnesses 
(Allen  y.  Line,  11'  Fa.  Super.  Gt  617),  and  we 
will  not  reverse,  though  we  may  think  the 
weight  of  the  evidence  is  with  the  appellant 
(Waters  v.  Burgess,  14  AtL  898).  If  the  ac- 
cident occurred,  as  claimed  by  defendant.  In 
front  of  the  stone  wall,  and  the  photographic 
exhibit  correctly  shows  the  conditions  exist- 
ing there  at  the  time,  it  is  apparent  that 
there  was  a  sidewalk  whldi  could  have  been 
used  by  the  plaintiff,  and  It  follows  neces- 
aarily  that  he  was  negligent  in  not  doing  so. 
On  tiie  other  hand,  plaintiff's  story  was  suf- 
ficient to  warrant  the  jury  in  finding  that 
the  accident  occurred  at  another  point  along 
the  road  where  there  was  no  reasonably  safe 
pathway  or  sidewalk  which  the  plaintiff 
could  have  used  in  returning  to  the  dty,  and 
he  was  required  to  walk  on  the  railway 
tracks.  This  highway  seems  to  run  through 
a  rough  and  partly  built-up  country,  and  at 
some  {Mints,  at  least,  the  railway  tracks  oc- 
cupy aU  the  traveled  portion  of  it,  if  not  the 
entire  street.  Along  the  south  aide  of  the 
highway  there  appears  to  be  an  embankment 
and  no  sidewalk.  Whether  or  not,  therefore, 
the  accident  occurred  at  a  point  at  which 
there  was  a  reasonably  safe  sidewalk  which 
the  plaintiff  could  have  used,  we  think  was, 
under  all  the  evidence,  for  the  Jnry.  The 
answer  to  the  question  depended  upon  oral 
testimony,  which  necessarily  sent  the  case  to 
the  Jury.  The  learned  trial  Judge  submitted 
the  case  in  a  very  fair  and  comprehenaive 
charge  in  which  he  directed  the  attention 
of  the  Jury  to  the  indefinite  and  Inconsistent 
statements  of  the  plaintiff.  The  court  In 
banc,  after  reviewing  all  the  testimony,  has 
declined  to  Interfere  with  the  verdict  by  en- 
tering Judgment  for  the  defendant.  If,  as 
contended  by  the  ai^Uant,  the  wdght  of 
the  evidence  was  overwhelmingly  in  the  de- 
fendant's favor.  It  was  peculiarly  a  case  in 
which  a  motion  for  a  new  trial  should  have 


been  made  bo  that  the  trial  Judge,  who  heard 
the  testimony  and  saw  the  demeanor  of  the 
witnesses  on  the  stand,  could,  with  his  col- 
leagues, have  reviewed  the  case  and  deter- 
mined whether  undue  weight  was  given  by 
the  Jury  to  the  plaintiff's  testimony.  The 
remedy  for  the  willful  or  capricious  disre- 
gard of  testimony  by  the  Jnry  is  the  grant- 
ing of  a  new  trial.  Bauch  v.  Smedley,  208 
Pa.  176,  67  Aa  S69. 
The  judgmtaat  la  affirmed. 


OREBNOUGH  v.  SAFE  DEPOSIT  4  TRUST 

CO.  OP  PITTSBURGH. 
(Supreme  Court  of  Pennsylvania.    Jan.  3,  1916.) 

JUDOIOCNT     €=»199(3)     —     NOTWrrHBTANDIRO 

Vkbdiot. 

In  an  action  against  a  trust  company  which 
bad  been  appointed  receiver  of  a  corporation  for 
services  to  the  corporation,  where  the  written 
evidence  clearly  showed  that  the  contract  was 
made  with  the  trust  company  in  its  capacity  of 
receiver,  judgment  was  properly  rendered  for 
defendant  n.  o.  v. 

[Ed.  Note.— EVnr  other  cases,  see  Judgment, 
Cent  Dig.  |  867;  Dec.  Dig.  «=>199(8).] 

Appeal  from  C!obrt  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  by  Edwin  Greenough  against 
the  Safe  Deposit  &  Trust  Company  of  Pitts- 
burgh for  servloea  From  a  Judgment  for 
defendant  notwithstanding  verdict  for  plain- 
tiff for  $2,840.23,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  G.  J.,  and  MES- 
TBEZAT,  POTTER,  and  STEWART,  JJ. 

.  Wm.  Kaufman  and  Harry  EL  McWhlnney, 
both  of  Pittsbargb,  for  anprtlant  O.  P.  O. 
Arensberg,  of  Plttaburgb,  for  appellee. 

PER  CURIAM.  The  action  brougjit  by  the 
appellant  against  appellee  was  for  the  re- 
covery of  compensation  for  services  which 
he  alleges  he  rendered  to  the  Industrial  Goal 
Company  in  pursuance  of  a  contract  or  agree- 
ment on  the  part  of  the  appellee  to  pay  him 
for  the  same.  At  the  time  be  alleges  the 
appellee  so  contracted  with  him  It  was  the 
receiver  of  the  coal  company,  but  his  ccn- 
tentlon  is  that  a  letter  addressed  by  him  to 
the  manager  of  the  real  estate  department  of 
the  appellee,  and  the  r^ly  by  that  officer,  con- 
stltnted  a  valid  contract  of  the  appellee  la 
its  individual  capacity  to  pay  him  for  his 
servloea.  If  it  had  appeared,  as  it  did  not, 
that  the  said  manager  had  authority  to  bind 
the  appellee  to  pay  the  ax^>ellant,  the  said 
two  letters,  standing  alone,  might  constitute 
a  vaUd  (tontract  binding  the  appellee  to  pay 
the  appellant :  but  other  documentary  evi- 
dence in  the  case  omdusively  shows  that 
the  only  dalm  the  appellant  has  against  the 
appellee  Is  against  tt  as  receiver.  Within 
five  days  from  the  corre^cmdence  upon 
which  the  appellant  rdles  as  constituting  the 
appellee's  individual  contract  to  pay  htm,  he 
was  given  distinctly  to  understand.  In  a  let- 
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ter  from  the  manager  of  the  real  estate  de- 
partment bf  the  appellee,  that  what  It  would 
pay  him  he  would  receive  from  It  as  receiver, 
and  from  that  time  on,  other  documentary 
evidence  most  Clearly  showed  that  he  regard- 
«d  himself  as  acting  for  the  appellee  in  Its 
capacity  as  receiver.  Pay  rolls  pr^ared  by 
himself  were  sent  to  It  for  services  rendered 
to  the  Industrial  Coal  Company,  and  vtoudi- 
«rs  which  he  received  from  time  to  time 
were  sent  to  him  by  the  appellee  for  its  in- 
debtedness to  him  as  "receiver  of  Estate  of 
Industrial  Coal  Company." 

The  written  or  documentary  evidence  in 
the  case  having  clearly  established  a  contract 
with  the  aK>ellee  merely  as  receiver,  the  ap- 
pellee's prayer  for  the  direction  of  a  verdict 
in  its  favor  ought  to  have  been  granted,  and 
the  learned  trial  judge's  error  in  refusal  to 
grant  It  was  properly  corrected  in  directing 
Judgment  for  the  defendant  n.  o.  v. 

Judgment  affirmed. 


ELMER  V.  PITTSBURGH  RYS.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1916.) 

1.  Masteb  and  Sebvant  Cs>284(3)  —  BIxibt- 
ENCE  OF  Rbiation— Submission  to  Jtjbt— 
SuFFiciENOT  of  Evidence — ^Neouoenoe  of 
Feixow  Sbbvant. 

Kvidence  in  a  track  foreman's  action  for  in- 
juries from  being  thrown  from  the  front  plat- 
form of  a  street  car  in  consequence  of  the  neg- 
ligence of  the  motorman,  wherein  the  defense 
was  that  idaintiff  at  the  time  of  the  accident 
was  a  fellow  servant  of  the  motorman,  for  whos* 
negligence  the  defendant  street  railway  com- 
pany was  not  responsible,  held  to  authorize  sub- 
mitting to  the  jury  whether  plaintiff  was  en- 
gaged at  the  time  of  the  accident  in  defendant's 
service,  or  had  completed  bis  day's  work. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  CJent.  Dig.  §  1005;  Dec  Dig.  «= 
284(3).] 

2.  Carbiers  <S=»240  —  "PASSBNaKB"  —  Bm- 

FLOTfi  or  Street  Railway  Coicfant. 

Where  a  track  foreman,  entitled  to  free 
transportation  to  and  from  work  done  by  him  in 
the  employ  of  the  street  railway  company,  is  in- 
jured after  he  has  quit  work  for  tbiie  day,  and 
while  he  is  returning  home,  from  being  thrown 
from  the  front  platform  of  the  car,  he  is  a  pas- 
senger, and  entitled  to  recover  as  such,  though 
the  accident  was  due  to  negligence  of  the  motor- 
man  in  running  the  car  at  an  improper  speed; 
such  negligence  not  being  imputable  to  plaintiff, 
since  he  and  the  motorman  were  not  fellow  serv- 
ants at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  976;    Dec.  Dig.  «S=>240, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passenger.] 

3.  Carbiebs  «=s>331(4)  —  Street  Gab  Passbn- 
oebt-Riding  on  Piaxtobm— Assumption  of 
Risk. 

Where  a  street  car  passen^r  takes  a  posi- 
tion on  the  platform  and  remains  there,  he  as- 
sumes the  risk  of  his  position,  unless  there  was 
no  reasonably  accessible  seating  or  standing 
space  inside  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1876-1878;  Dec.  Dig.  «=»331(4).] 


4.  Oabbxebs  ^»S44— Injukt  vo  Stbekt  Cab 

PASSENOBB— BlQHT   ON    PlATFOBM- BURDEN 

OF  Pboof. 

In  a  street  car  passenger's  action  for  inju- 
ries from  being  thrown  from  the  platform  of  a 
car  where  he  was  riding,  the  burden  is  on  plain- 
tiff to  show  that  it  was  not  reasonably  practica- 
ble for  him  to  go  inside  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1399;   Dee.  Dig.  «s>344.] 

5.  Carbiebs  i8=»347(7)  —  Injurt  to  Stber 
Cab  Passenobb  —  Kidino  on  Platvobm  — 
Questions  fob  Juby— Kviokncs. 

Where,  in  a  street  car  passenger's  action 
for  injuries  from  being  thrown  from  the  plat- 
form of  a  car  in  consequence  of  the  negligent 
speed  at  which  the  car  was  being  run,  there  was 
evidence  that  the  car  was  so  full  that  one  could 
have  forced  his  way  in  only  with  difficulty,  that 
it  was  impossible  to  see  forward  to  the  front  of 
the  car,  and  that  several  persons  were  standing 
on  the  platform,  the  quMtions  whether  there 
was  available  space  in  the  body  of  the  car,  and 
whether  it  was  reasonably  practicable  for  plain- 
tiff to  enter  the  car,  were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $«  1355,  1866, 1876-1378, 1402;  Dec. 
Dig.  «=»347(7).] 

6.  Carbiebs  (8es>331(4)  —  ItfJUBT  to  Stbkr 
Cab   Passenqeb  —  Cohiblbdtoby   Mbou- 

QENCE. 

Where  a  street  car  is  so  crowded  that  a 
passenger  cannot  see  a  vacant  space  at  the  end 
of  the  car  opposite  to  that  at  which  he  desires 
to  and  must  enter,  his  failure  to  push  his  way 
into  the  car,  instead  of  riding  on  the  platfOrm, 
from  which  he  is  thrown  by  the  speed  of  the 
car,  is  not  negligence ;  it  being  the  doty  of  the 
conductor  in  such  case  to  see  that  the  crowd 
moves  to  the  farther  end  of  the  car,  so  that  pas- 
sengers may  enter. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  1376-1878;   Dec.  Dig.  «=»331(4).j 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  Harry  W.  Elmer  against  the 
Pittsburgh  Railways  Company  for  personal 
injurlea  From  judgment  tor  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWN,  O.  J,  and  MES- 
TRBZAT.  POTTER,  STEWART,  and  FRAZ- 
BiR,  JJ. 

Richard  O.  Long,  Clarence  Buiieigh,  and 
William  A.  ChaUener,  all  of  Pittsburgh,  for 
appellant  Rody  P.  Marshall,  Thomas  M. 
MarshaU,  and  Oliver  K.  Eaton,  all  of  Pitts- 
burgh, for  appellee. 

MESTREZAT,  J.  This  is  an  action  to  re- 
cover damages  for  injuries  sustained  by  the 
plaintiff  by  being  thrown  from  the  rear  plat- 
form of  the  defendant's  trolley  car.  There 
was  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  and  the  defendant  has  appealed. 

The  plaintiff,  for  some  time  prior  to  Novem- 
ber 29,  1911,  had  been  in  the  employ  of  the 
defendant  company  as  a  track  foreman.  As 
part  of  the  compensation  for  his  services  he 
testified  that  he  was  to  be. furnished  free 
transportation  to  and  from  his  work  and 
wherever  he  wished  to  go.  On  the  evening  of 
that  day  he  boarded  one  of  defendant's  cars 
at  its  station  at  the  Baltimore  &  Ohio  bridge 
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near  Haya  borongb  for  the  purpose,  as  be 
alleges,  of  going  to  bis  borne  near  Glenwood. 
He  took  a  position  on  the  rear  platform  of 
tbe  car  because,  as  he  says,  the  inside  of  the 
car  was  so  crowded  with  passengers  that  he 
could  not  enter  It  A  short  distance  from  the 
station  at  which  the  plaintiff  boarded  the 
car  it  Doade  Its  first  stop  tor  receiving  and 
dlscbarglng  passengers.  It  again  started, 
and  wh»i  runoing  at  a  high  rate  of  speed  en- 
tered a  curve,  and  tbe  plalntlfl  was  thrown 
from  the  platform  into  a  ditch  and  severely 
Injured.  He  alleges  that  he  was  thrown  from 
the  car  by  reason  of  the  Improper  rate  of 
speed  at  which  It  was  run. 

The  defense  in  the  court  below  was  that 
the  plalntlfl  was  a  fellow  servant  of  the 
motorman,  who  ran  tbe  car  and  for  whose 
negligence  the  defendant  was  not  responsible, 
and  that  the  plaintiff  was  guilty  of  ccmtribn- 
tory  negligence  In  riding  on  the  platform 
when  there  was  available  room  on  the  in- 
side of  the  car.  Both  these  Queeti<»B  were 
submitted  to  the  Jnry  In  an  elaborate  charge, 
which  was  really  more  favorable  to  defend- 
ant company  <»  the  law  of  the  case  than  it 
had  a  right  to  demand.  l%e  court  directed 
the  attention  of  the  Jury  to  the  testimony  of 
aU  tbe  witnesses  bearing  on  the  questions  at 
Issue,  and  ttie  facits  have  been  found  against 
the  defendant.  The  court  overruled  tbe  de- 
fendant's motion  for  Judgment  non  obstante 
veredicto,  and  Judgment  was  entered  <xi  the 
verdict  In  tAWt  of  the  plaintiff. 

The  appellant  raises  two  questions  on  this 
appeal:  (a)  The  plaintiff  was  a  fellow  sw- 
ant  of  the  motorman  at  the  time  of  the  acci- 
dent for  whose  negligence  the  defendant 
was  not  responsible ;  and  (b)  the  plaintiff  was 
guilty  of  coutributory  negligence  in  remain- 
ing on  tbe  platform  of  tbe  car  when  there 
was  available  room  inside. 

If,  when  the  plaintiff  was  traveling  on  the 
defendant's  car  and  the  accident  occurred, 
he  was  engaged  in  the  defendant's  service  as 
an  employ^  and  was  thus  a  fellow  servant  of 
the  motorman,  be  could  not  recover  under 
the  instructions  properly  given  by  the  court 
to  the  Jury.  If,  however,  he  was  traveling 
as  a  passenger,  and  entitled  to  tbe  rights  and 
protection  of  a  passenger,  at  the  time  the 
accident  occurred,  the  negligence  of  the  mo- 
torman would  not  bar  his  right  to  recovery. 
Tbe  defendant,  contends  that  from  the  plain- 
tiff's own  testimony  it  appears  ttiat  under 
his  contract  he  was  to  work  10  hours  a  day, 
and' his  quitting  time  was  5:30  in  the  after- 
noon, that  tbe  accident  occurred  before  tbe 
time  for  him  to  quit  work,  and  that  at  the 
time  of  the  accident  he  was  going  to  see 
another  gang  of  men,  under  bis  charge,  to 
give  them  Instructions  for  the  following  day. 
On  the  other  band,  the  plaintiff  claims  that 
the  testimony  in  the  case  shows  the  accident 
occurred  about  25  minutes  past  5,  that  under 
the  terms  of  his  employment  there  was  no 
particular  time  for  him  to  t>egin  work  in  the 


morning,  that  10  hours  were  a  day's  work, 
and  at  tbe  time  the  accident  occurred  he  bad 
quit  work  for  the  day  and  was  returning  to 
his  home  near  Glenwood,  and  was  not  going 
to  see  another  gang  of  men  to  Instruct  them 
as  to  their  next  day's  work. 

[1-3]  We  have  examined  the  plaintiff's  tes- 
timony with  care,  and  we  do  not  think  It  was 
sufficient  to  Justify  tbe  court  In  declaring  as 
a  matter  of  law  that  at  tbe  time  of  the  ac- 
cident the  plaintiff  was  engaged  In  the  com- 
pany's service  and  had  not  completed  bis 
day's  work.  The  plaintiff  himself  testified 
that  under  his  contract  with  the  defendant 
there  was  no  special  time  for  him  to  com- 
mence or  quit  worlt,  that  10  hours  were  con- 
sidered a  day's  work,  that  If  he  l>egan  early 
he  could  quit  early,  that  on  the  day  of  the 
accident  he  began  work  about  a  quarter  be- 
fore 7  o'clock,  and  in  the  evening,  the  work 
at  that  particular  jioint  having  been  finished, 
he  directed  his  men  to  put  up  their  tools  and 
go  home,  and  that  they  had  finished  their 
work  and  were  going  home  at  the  time  tbe 
accident  occurred.  The  plaintiff  had  a  pick 
in  his  possession  when  he  was  on  the  car  and 
the  accident  occurred.  He  testified  as  fol- 
lows: 

"Q.  Had  you  finished  your  work  for  that  day? 
A.,  xes,  sir;  finished  work,  and  walked  up  to 
where  the  tool  box  was,  and  I  got  on  the  car 
to  go  home.  Q.  Where  were  you  bound  for 
when  you  had  ttue  pl<A?    A.  I  was  going  home." 

There  was  other  evidence  in  tbe  case  tend- 
ing to  sustain  tbe  plaintiff's  contention  that 
he  and  the  gang  of  men  under  bis  control  at, 
this  place  had  finished  their  work,  had  quit 
for  the  day,  and  had  all  left  for  th^r  homes. 
Tbe  plaintiff  testified,  and  he  was  not  con- 
tradicted, that  as  part  of  his  compensation 
for  his  services  be  was  to  have  free  trans- 
portation "to  your  [his]  work  and  around, 
and  anywhere  you  want  to  go."  He  was  fur- 
nished regular  tickets  to  pay  his  transporta- 
tion, and,  after  he  boarded  the  car  on  tbe 
day  of  the  accident,  paid  his  fare  with  a  tick- 
et. Tbe  court  instructed  the  Jury  on  this 
point  as  follows: 

"He,  plaintiS,  had  a  right,  when  he  got  on  this 
car,  to  present  one  of  these  tickets  and  ride  on 
it.  If  he  was  using  it  simply  as  an  employ6, 
going  from  one  part  of  his  work  to  another,  he 
was  not  a  passenger.  If  he  was  traveling  in 
tbe  service  of  the  company,  he  was  not  a  passen- 
ger; be  was  an  employ^,  using  an  employe's 
ticket  in  and  about  the  work  which  be  was  hired 
to  do.  If  bis  work  was  over,  and  he  wns  not 
engaged  in  doing  anything  more  than  was  any 
part  of  his  daily  work  or  duty  to  the  company, 
if  he  was  going  home,  then  he  was  a  passenger.' 

We  think  there  was  sufficient  evidence  to 
submit  to  the  Jury  on  this  question,  and  un- 
der these  Instructions  tbe  Jury  have  found 
that,  under  the  terms  of  his  employment,  the 
plaintiff  was  entitled,  as  part  of  bis  compen- 
sation, to  receive  free  transportation  to  and 
from  his  work,  and  bad  quit  work  and  was 
returning  home  at  the  time  of  the  accident. 
He  was,  therefore,  a  passenger.  McNulty  v. 
Fenna.  R.  B.  Co.,  1S2  Pa.  479,  38  Aa  524,  38 
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li.  B.  A.  876,  61  Am.  St  Bep.  721.  Hence  tlie 
negligence  of  the  motorman  In  running  the 
car  at  an  Improper  rate  of  speed,  which  caus- 
ed the  plaintiff  to  be  thrown  from  the  plat- 
form, cannot  be  imputed  to  him,  and  will  not 
deprive  him  of  the  right  to  recover  In  this  ac- 
tion. 

[4-6]  The  proper  place  for  a  passenger  on 
a  street  car  la  on  the  Inside,  and  not  on  the 
outside,  or  platform.  He  should  therefore, 
on  boarding  the  car,  enter  the  Inside  and  re- 
main there  until  he  reaches  his  destination. 
Beason  and  common  prudence  alike  require 
that  a  passenger  on  a  trolley  car  observe  this 
rule  for  his  own  protection  and  safety.  A 
street  car  company  Is  held  to  the  highest  de- 
gree of  care  In  tiansiwrtlng  a  passenger,  and 
It  Is  reasonable  that  the  latter  should  occu- 
py the  place  prepared  by  the  company  for 
him,  for  Its  own  protection  as  well  as  that  of 
the  passenger.  If  he  violates  this  rule,  he  as- 
sumes the  risk  of  his  location  elsewhere.  If 
he  takes  a  position  on  the  platform  of  the 
car,  and  remains  there  when  there  is  unoccu- 
pied t^>ace  in  the  body  of  the  car,  be  assumes 
the  risk  incident  to  the  posltloa  He  may, 
however,  excuse  himself  from  obedience  to 
this  well-estabUshed  rule,  and  occupy  a  place 
on  the  platform  by  showing  that  there  was  no 
seating  or  standing  space  on  the  Inside  of 
the  car,  and  that  therefore  It  was  not  rea- 
sonably practicable  for  him  to  enter  the  car. 
If,  under  these  circumstances,  he  rides  on 
the  platform  with  the  knowledge  and  con- 
sent of  the  conductor,  he  Is  entitled  to  the 
same  degree  of  diligence  as  other  passengers 
to  protect  him  from  known  and  avoidable 
dangers.  Woodroffe  v.  Boxborough,  Chest 
Hill  &  Norristown  By.  Ca,  201  Pa.  521,  61 
Atl.  824,  88  Am.  St  Bep.  827.  Whether  or  not 
there  is  available  space  for  a  passenger  on 
the  Inside  of  the  car  la  usually  a  question  of 
fact  to  be  determined  by  the  jury. 

The  burden  is  upon  the  passenger,  who  re- 
mains on  the  platform  and  is  Injured,  to 
show  that  It  was  not  reasonably  practicable 
for  him  to  go  Inside  the  car.  Where  there  is 
sufficient  evidence  to  warrant  the  question 
being  submitted  to  the  Jury,  It  Is  for  them  to 
determine  whether  in  any  particular  instance 
It  Is  reasonably  practicable  for  the  passenger 
to  enter  the  body  of  the  car.  There  may  be 
space  at  the  end  of  the  car  opposite  to  that 
at  whlA  the  passenger  desires  to  and  must 
enter,  and  yet  he  cannot  be  convicted  of  n&g- 


llgence  If  the  ear  fa  so  crowded,  at  and  in- 
side the  door  at  which  he  attempts  to  mter, 
that  he  cannot  see  the  unoccupied  space  In 
the  other  end  of  the  car.  It  Is  the  duty  of 
the  conductor  In  such  cases  to  see  that  the 
crowd  moves  to  the  farther  end  of  ttie  car, 
so  that  passengers  may  enter.  A  passenger 
Is  not  required  to  use  force  to  push  through 
a  crowd  In  order  to  secure  standing  room  in 
the  car.  As  correctly  said  in  6  Bullng  Case 
Law,  26: 

"A  passenger  is  not  required  to  disregard  to- 
tally the  courtesies  of  life  by  violently  pusfaiag 
and  crowding  bis  way  by  main  force  throueb  a 
crowd  of  people  in  order  to  reach  the  inside  of 
the  car.  Such  a  rule  would  make  the  question 
of  negligence  depend  upon  the  brute  strength 
of  the  passenger." 

TbiB  testimony  Introduced  by  the  plaintiff 
clearly  required  the  court  to  submit  to  the 
jury  whether  there  was  available  or  unoccu- 
pied space  In  the  body  of  the  car,  and  wheth- 
er it  was  reasonably  practicable  for  the  plain- 
tiff to  enter  the  car.  The  plaintiff  himself 
testified  that  when  he  stepped  on  the  plat- 
form he  could  not  get  quite  to  the  door,  that 
the  platform  was  crowded  and  the  car  was 
full,  that  the  inside  of  the  car  around  the 
rear  door  was  so  crowded  that  it  was  impos- 
sible to  see  forward  to  tl>e  front  of  the  car, 
and  that  he  then  took  a  position  on  the  plat- 
form between  the  controller  and  the  side  of 
the  car.  Mr.  Benn,  a  witness  for  the  plain- 
tiff, testified  that  there  was  a  c(«igestl(»  at 
the  rear  door,  and  that  "I  believe  you  could 
have  crowded  in,  if  you  had  f^t  so  inclined ; 
if  you  had  felt  like  it,  you  might  have  poshed 
your  way  in."  Mr.  Kent  another  witness 
for  the  plaintiff,  testified  that  there  were 
eight  people  on  the  rear  platform,  that  the 
Inside  of  the  car  was  filled,  tiiat  the  condno. 
tor  wotbed  himself  sideways  Into  the  car, 
and  that  a  passenger  could  possibly  have 
forced  his  way  In. 

This  and  ottier  testimony  In  the  case  was 
amply  sufficient  to  warrant  the  learned  trial 
Judge  In  submitting  to  the  Jury  the  question 
whether  it  was  reasonably  practicable  for  the 
plaintiff  to  enter  the  body  of  the  car,  and 
whether  he  was  Justified,  owing  to  the  crowd- 
ed condition  of  the  car,  in  remaining  on  the 
platform.  The  plaintiff's  negligenoe  d^jtend- 
ed  upon  the  answer  to  this  question,  and  the 
Jury  have,  under  aofflcieiit  evldenoe,  deter- 
mined it  In  his  tsLVOT. 

Judgment  affirmed. 
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STANIiET  T,  TRUE. 

(I^upreme  Judicial  Court  of  Maine.    ManA  18, 
1916.) 

1.  MOBTQAaXB   «S>17S— PRIOBITT— DiSCHABGB 

OF  MoBTOAOK  —  Execution  or  New  Mobt- 

OAGE. 

Where  a  mortgage  which  covered  the  part 
•f  «  larger  tract  of  land,  all  of  which  was  cov- 
ered by  a  subsequent  mortgage,  was  discharged 
and  a  new  mortgage  taken  by  the  same  mort- 
gagee, the  mortgage  on  the  entire  tract  became 
the  first  mortgage  on  the  part  and  the  new 
mortage  was  a  second  mortgage,  since  no  rights 
can  be  predicated  on  a  discharged  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  t  426;    Dec.  Dig.  «=3l7a] 

2.  MOBTOAOBS    «=»151(1)  — Pbiobitt  — OoH- 
BTBTJCTION  BT  PABTIBS. 

While  the  practical  construction  of  an  in- 
strument by  the  parties  is  helpful  In  cases  of 
doubt,  it  cannot  affect  the  priority  of  mortgages 
whieh  are  definite  and  certain  in  themselves. 

[Ed.  Note.— For  other  cases,  «ee  Mortgages, 
Dec.  Dig.  «=)151(1).] 

Report  from  Snpreme  Jndldal  Court,  Cnm- 
berland  County,  at  Law. 

Trover  by  B.  Benson  Stanley  against  Jabez 
Tme.  On  report  from  the  Supreme  Judicial 
Court  of  Cumberland  Connty.  Judgment  en- 
tered for  defendant 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALEY,  HANSON,  and  PHILr 
BROOK,  JJ. 

Hinckley  te  Hinckley,  of  Portland,  for  plain- 
tiff. Frank  H.  Haskell  and  Charles  J.  Nich- 
ols, botb  of  Portland,  for  defendant 

CORNISH,  J.  This  Is  an  action  of  trover 
to  recover  the  value  of  a  certain  building 
known  as  Glen  Cottage  which  the  plaintiff  al- 
leges the  defendant  wrongfully  appropriated 
and  converted  to  his  own  use  on  June  3, 
1914.  TUa  cottage  had  been  moved  by  the 
plaintiff  from  the  lot  on  which  It  was  built 
and  was  on  its  way  across  the  adjoining 
land  of  the  defendant  when  the  alleged  con- 
version took  place.  The  ownership  of  the 
building  Is  the  point  at  Issue,  and  that  de- 
pends upon  the  ownership  of  the  lot  from 
which  It  was  removed.  Both  parties  claim 
title  to  this  lot  the  plaintiff  by  warranty 
deed  from  Charles  B.  Dalton  dated  January 
23,  1906,  and  by  quitclaim  fnxm  the  Ottawa 
Park  Company  of  the  same  date;  and  the 
defendant  under  a  foreclosed  mortgage  dated 
July  20,  1901.  The  storm  center  la  whether 
this  mortgage  covered  and  held  the  lot  on 
which  Glen  Cottage  stood. 

The  premises  in  question  are  a  part  of 
the  Ottawa  Park  development  at  Cape  Eliza- 
beth which  was  promoted  In  1899.  An  elab- 
orate plan  of  streets  and  projected  lots  was 
made*  by  a  civil  engineer,  dated  August  16, 
1899,  filed  on  November  22,  1899,  and  record- 
ed in  Cumberland  registry  of  deeds,  Plan 
Book  9,  page  29.  We  are  concerned  with 
only  a  portion  of  this  park  property,  namely, 
lot  40  and  the  lar^e  central  lot  known  as  the 


Cliff  Cottage  lot  or  hotel  lot,  which  contalnec- 
56,663  square  feet,  and  which  was  bounded 
by  Cottage  street  on  the  southwest,  and  on 
all  other  sides  by  surrounding  lots  numbered 
from  29  to  43,  Inclusive.  On  this  hotel  lot 
stood  Cliff  Cottage,  afterwards  known  as  the 
Cliff  House,  a  summer  hotel.  This  was  the 
only  building  that  then  existed,  and  was  the 
only  one  delineated  on  the  plan  filed  Novem- 
ber 22,  1899,  except  a  cottage  known  as  Sun- 
nybank  Cottage,  which  stood  on  lot  30,  and  la 
not  Involved  here. 

It  appears  that  because  of  certain  changes 
made  In  Cottage  Road  In  the  spring  of  1900, 
a  second  plan  of  the  entire  tract  was  made, 
dated  May  28,  1900,  filed  on  July  24,  1900, 
and  recorded  In  Plan  Book  No.  9,  page  39. 
In  the  early  spring  of  1900,  after  the  filing 
of  the  first  plan  and  before  the  filing  of  the 
second.  Glen  Cottage  was  built  upon  that 
portion  of  the  hotel  lot  which  adjoined  lot 
40.  The  rear  veranda  overhung  lot  40.  At 
that  time  Josephine  Ia  Dalton  was  the  own- 
er of  both  lot  40  and  the  hotel  lot.  The  out- 
lines of  this  cottage  appear  on  the  second 
plan,  and  a  reduced  copy  of  so  much  of  that 
plan  as  is  necessary  to  picture  the  locus  and 
to  aid  in  understanding  the  case  follows : 


Glen  Cottage  contained  11  numbered  rooms, 
was  connected  with  Cliff  Cottage  or  the  Cliff 
House  by  a  flight  of  steps  and  also  by  elec- 
tric light  wires,  water  pipes,  call  bells,  etc., 
and  was  used  for  guests  as  a  sort  of  annex  to 
tb«  hotel. 

So  much  for  the  general  situation.  Let  us 
now  examine  the  title.  Many  deeds  were 
Introduced  In  evidence,  but  on  careful  analy- 
sis, few  of  them  are  found  to  affect  the  la- 
sue. 

Hotel  Lot. 

On  August  21,  1899,  Alpheus  Hyatt  the 
then  owner  of  the  entire  tract,  by  warranty 
deed  conveyed  the  hotel  lot  as  delineated  on 
the  first  plan,  to  Charles  B.  Dalton,  and  on 
November  23, 1899,  Dalton  conveyed  the  same 
to  EUner  P.  Sargent.  Sargent  mortgaged  It 
on  the   same   day   to  the   Deering   Loan   & 
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Balldlng  Association  for  $3,000,  and  convey- 
ed the  equity  by  quitclaim  deed  to  Joaepblne 
Li,  Dalton,  the  wife  of  Charles  B.  Dalton. 
Mrs.  Dalton  took  up  the  Sargent  mortgage 
of  November  23,  1899,  to  the  Deerlng  Loan 
ft  Building  Association  on  May  7,  1900,  and 
on  the  same  day  gave  a  new  mortgage  to 
the  same  association  for  the  sum  of  $5,000, 
which  was  discharged  on  January  22,  1902. 
The  description  In  this  mortgage  refers  to 
plan  1  and  covers  the  entire  hotel  lot  Evi- 
dently at  about  this  time  Glen  Cottage  was 
erected,  not  on  lot  40,  but  on  that  portion  of 
the  hotel  lot  next  to  lot  40.  Lot  40  was  then 
unlncumhered  and  Mrs.  Dalton  was  anxious 
to  have  the  lot  on  which  Glen  Cottage  had 
been  bnllt  also  free  from  Incumbrance.  She 
therefore  procured  on  May  22,  1900,  from  the 
Deerlng  Loan  ft  Building  Association,  the 
mortgagee,  a  release  of  that  portion  of  the 
hotel  lot  on  which  the  cottage  stood,  the  re- 
lease reading: 

"A  certain  lot  of  land  at  Ottawa  Park  •  •  • 
adjoining  the  southeasterly  side  line  of  lot  40, 
meaning  and  intending  to  release  so  much  of  a 
certain  lot  thnt  is  now  held  by  a  certain  mort- 
gage for  $5,000  held  by  the  Deerlng  Loan  ft 
Building  Association  as  is  occupied  by  a  certain 
cottage  and  verandas  attached  thereto;  said 
cottage  being  situated  on  lot  40  and  premises 
hereby  released." 

This  release  left  Mrs.  Dalton  with  the  title 
to  lot  40  and  the  adjoining  portion  of  the 
hotel  lot,  which  we  will  call  for  the  sake  of 
brevity  the  addition,  free  from  incumbrance, 
and  with  the  title  to  the  balance  of  the  hMel 
lot  subject  to  the  Deerlng  Loan  &  Building 
Association  mortgage.  And  the  equity  con- 
tinued to  be  held  not  by  several  parties,  but 
by  a  single  party. 

On  July  9,  1900,  Mrs.  Dalton  conveyed  all 
her  equity  in  the  entire  Ottawa  Park  prop- 
'  erty  to  the  Ottawa  Park  Company,  and  that 
company  on  July  20,  1901,  executed  a  mort- 
gage to  Heuben  and  Henry  B.  Higglns,  which 
covered  the  original  hotel  lot,  including  the 
addition,  and  under  which  the  defendant 
claims  title  here.  The  description  is  as 
follows: 

"A  certain  lot  or  parcel  of  land  •  •  *  be- 
ing a  part  of  what  has  been  called  the  Cliff 
Cottage  property,  now  Ottawa  Park,  and  is 
more  folly  described  on  the  plan  of  said  prop- 
erty •  •  *  recorded  in  Cnmberland  registry 
of  deeds,  Plan  Book  9,  page  29,  to  which  refer- 
ence may  be  bad  for  a  more  full  and  perfect 
description.  Said  lot  is  outlined  on  said  plan 
as  containing  the  building  formerly  called  Cliff 
Cottage,  and  has  a  frontage  of  one  hundred  and 
seventy  (170)  feet  on  said  Cottage  Bpnd  and  is 
bounded  on  the  northwest  by  lots  indicated  on 
said  plan  as  numbers  39,  40,  41,  42  and  43 ;  on 
the  north  and  east  by  lots  34  35,  36,  37  and 
38 ;  on  the  southeast  by  lots  29.  30,  31,  32,  and 
83;  and  having  an  area  of  fifty-six  thoasand 
five  hundred  and  fifty-thiee  (56,553)  feet 

"Said  property  hereby  conveyed  is  subject  to 
a  mortgage  to  the  Deering  Loan  &  Building  As- 
sociation dated  May  7,  1900,  and  recorded  in 
Cumberland  registry,"  etc. 

This  Higglns  mortgage  was  assigned  to  the 
defendant,  Jabez  True,  on  March  30,  1910, 
and  wiijBjtgreclpsed  by  him,  the  final  de<^-e9  o( 


foreclosure  being  entered  on  February  13, 
1913. 

There  can  be  no  doubt  that  this  Higglns 
mortgage  in  clear  and  nnambignous  terms 
covers  the  entire  hotel  lot  including  the  ad- 
dition on  which  Glen  Cottage  stood.  True, 
it  does  not  mention  Glenn  Cottage,  and  does 
mention  Cliff  Cottage;  Imt  the  bounds  are 
clearly  defined,  and  its  boundary  oa  the  north- 
west at  the  crucial  point,  is  the  lot  line  (rf 
40.  Ko  exception  is  made  of  the  addition, 
and  the  special  reference  is  to  the  first  plan, 
which  was  made  before  Glen  Cottage  was 
built 

At  this  point  it  is  best  to  pause  for  a  mo- 
ment in  the  consideration  of  the  chain  of  title 
to  the  hotel  lot  and  take  up  the  chain  in 

Lot  Forty. 

On  May  10,  1900,  Alpheus  Hyatt  conveyed 
by  warranty  deed  to  Josephine  L.  Dalton  lot 
40,  as  delineated  on  plan  No.  1.  As  we  have 
already  seen,  Mrs.  Dalton  owned  at  this  time 
the  hotel  lot,  subject  to  the  mortgage  to  the 
Deerlng  Loan  ft  Building  Aasoclation  of  May 
7, 1900,  and  after  the  erection  of  Glen  (Jottage, 
that  association  bad  released  to  her  fr<Hu  the 
mortgage  so  much  of  the  hotel  lot  as  Gl«^ 
Cottage  occupied.  This  was  on  May  22,  190a 
On  the  same  day  Mrs.  Dalton,  then  owning 
lot  40  and  the  addition  free  of  incumbrance, 
mortgaged  both  lots  with  the  cottage  thereon 
to  Elmer  P.  Sargent  for  the  sum  of  $500. 
This  mortgage  was  discharged  on  October  6, 
1900. 

In  the  meantime,  on  July  9,  lfl(X),  Mrs.  Dal- 
ton, as  we  have  before  stated;  had  conveyed 
all  her  equity  in  the  entire  Ottawa  tract  to 
the  Ottawa  Park  Company,  and  on  October 
9,  1900,  she  again  conveyed  to  the  Ottawa 
Park  Company  by  quitclaim  deed  with  metes 
and  bounds  this  addition,  which  was  describ- 
ed in  the  deed  as  a  tract  of  the  same  width 
as  lot  40,  namely,  about  66Vio  feet,  and  pro- 
jecting southeasterly  into  the  hotel  lot  a 
distance  of  40  feet,  "meaning  and  intending 
hereby  to  convey  all  the  rights  released  to 
me  by  deed  of  the  Deerlng  Loan  ft  BuUdIng 
Association  dated  September  29,  1900. 
•  *  *»  This  last  date  Is  evidently  er- 
roneous. It  should  be  May  22,  1900.  Tliis 
quitclaim  deed  was  merely  confirmatory  of 
Mrs.  Dalton's  deed  of  July  9,  1900,  to  the 
same  grantee,  because  under  the  prior  deed 
she  had  conveyed  all  her  right,  title,  and 
interest  in  the  ^itire  tract. 

The  Ottawa  Park  Company  on  October  10, 
1900,  mortgaged  to  the  Mechanics'  Loan  ft 
Building  Association  for  the  sum  of  $1,500 
the  same  property  embraced  in  the  Sargent 
mortgage;  that  is,  lot  40,  the  addition  and 
Glen  Cottage,  the  Sargent  mortgage  Having 
been  discharged  four  days  before,  on  October 
6,  1900. 

The  situation  therefore  on  July  26,  1901, 
after  the  Ottawa  Park  Company  executed  the 
$10,000  mortgage  to  R.  and  H.  B.  Higglns  on 
the  hotel  lot  was  this:    The  Ottawt^  Fark 
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Gompany  owned  lot  40,  the  aflditiiHi,  and 
Olen  Ck>ttage  subject  to  the  Mecbonics'  Loan 
&  Bnlldlng  AsBodatlon  mortgage  6t  October 
10,  1900;  and  with  the  addition  also  covered 
by  the  Hlgglns  mortgage  of  July  20,  1901, 
which  as  to  that  portion  was  therefore  a  sec- 
ond mortgage.  It  owned  the  remainder  of 
the  hotel  lot  subject,  first,  to  the  Deerlng 
Loan  &  Building  Association  mortgage  of 
May  7,  1900,  and,  second,  to  the  Hlgglns 
mortgage  of  July  20,  1901.  The  Deerlng  Loan 
&  Building  Association  mortgage  was  dis- 
charged a  few  mouths  later,  on  January  22, 
1902,  and  that  left  the  Uigglus  mortgage  a 
first  mortgage  on  the  hotel  lot,  exclusive  of 
the  addition,  and  a  second  mortgage  on  the 
addition,  the  Mechanics'  Loan  &  Building  As- 
sociation mortgage  being  first 

[1]  The  nest  steps  that  were  taken  are 
Important  as  they  constitute  the  key  to  the 
legal  rights  of  the  parties  in  this  action.  The 
Mechanics'  mortgage  was  assigned  to  Isaac 
W.  Ilanson  on  July  19,  1905,  and  by  him  dis- 
charged on  December  27,  1905,  he  taking  a 
new  mortgage  ou  the  same  day  and  on  the 
same  property  from  Charles  B.  Dalton,  who 
at  that  time  claimed  to  be  the  owner  of  the 
equity,  although  the  conveyance  of  title  from 
the  Ottawa  Company  to  him  is  not  clear. 
The  evidence  contains  a  deed  from  the  Ot- 
tawa Park  Company  to  Davis  and  Wilson 
dated  October  18,  1902,  but  none  from  them 
to  Daltoa  Assuming,  however,  Dalton's  ti- 
tle to  the  equity  to  be  perfect,  the  pivotal 
fact  Is  that  when  the  Mechanics'  mortgage  on 
lot  40  and  the  addition  and  Glen  Cottage  was 
discharged,  the  Trigglns  mortgage,  which  was 
a  second  mortgage  on  the  addition  and  Glen 
Cottage,  was  ipso  facto  promoted  to  a  first 
mortgage  on  that  portion.  It  became  at  once 
the  underlying  mortgage,  and  from  that  time 
forward  continued  as  such.  It  was  never 
discharged.  The  mortgage  which  Hanson 
took  in  place  of  the  old  and  prior  security 
could  hold  as  an  incumbrance  only  from  its 
date,  December  27,  1905,  because  when  a 
prior  mortgage  is  discharged  no  rights  can 
be  predicated  upon  it,  nor  deduced  from  it, 
even  though  a  new  mortgage  is  given  at  the 
same  time.  Intervening  incumbrances  are 
thereby  let  in.  Steams  v.  Godfrey,  16  Me. 
158,  162.  In  other  words,  by  the  discharge 
ot  the  old  mortgage  and  the  taking  of  a  new, 
the  situation  of  the  parties  was  reversed,  and 
instead  of  Hanson  holding  the  first  mortgage 
on  the  addition  and  Higgtns  the  second,  the 
Hlgglns  mortgage  became  the  first,  and  the 
Hanson  new  mortgage  became  the  second. 
This  addition,  therefore,  with  its  cottage,  be- 
cause of  the  discharge  of  the  prior  Hanson 
mortgage,  took  its  place  nnder  the  Hlgglns 
mortgage  alongside  of  the  rest  of  the  hotel 
lot.  When  the  Hlgglns  -mortgage  was  assign- 
ed to  the  defendant,  Jabez  True,  and  was 
foreclosed  by  him,  the  title  to  the  addition 
and  to  Glen  Cottage  became  as  perfect  in 
True  as  did  the  title  to  the  rest  of  the  hotel 


lot  and  to  the  Cliff  Hbuse,  wUch  title  the 
plaintiff   does  not  question. 

The  deeds  of  the  equity  under  which  the 
plaintifl  claims  are  two,  a  warranty  from 
Charles  B.  Dalton  and  a  quitclaim  from  the 
Ottawa  Park  Company,  both  dated  January 
23,  1906.  The  Dalton  deed  conveys  subject  to 
tlie  Hlgglns  mortgage  of  July  20, 1901,  on  the 
hotel  lot,  and  to  the  Hanson  mortgage  of 
January  1,  1906,  an  error  for  December  27, 
1905,  on  lot  40.  The  grant  describes  the 
buildings  as  "the  Cliff  House  proper  on 
what  is  known  as  the  hotel  lot"  and  "Glen 
Cottage  on  lot  40  and  the  hotel  lot"  It  may 
be  that  the  parties  to  this  deed  supposed  that 
the  addition  was  free  from  the  Hlgglns  mort- 
gage, but  it  was  not  and  their  mistake  could 
not  affect  the  legal  rights  of  the  holder  of 
the  Hlgglns  mortgage. 

[2]  The  plaintiff  urges  that  the  mortgagees 
of  the  respective  parcels  had  the  same  be- 
lief. There  is  evidence  tending  to  supirart 
that  view,  as  for  instance  the  fact  tliat  the 
insurance  taken  out  on  the  Cliff  House  was 
made  payable,  in  case  of  loss,  to  the  Hlgglns 
as  mortgagees  or  their  assignee,  and  on  Glen 
Cottage  was  made  payable  to  Hanson  as 
mortgagee.  Other  facts  tend  in  the  same 
direction.  On  the  other  hand  Mr.  Hlgglns 
testifies  that  Mr.  Dalton  came  to  him  and 
asked  him  to  release  from  his  mortgage  the 
lot  that  Glen  Cottage  stood  on,  and  he  de- 
clined to  do  sa  But  the  acts  of  the  parties 
are  of  little  weight  here.  The  practical 
constructirai  given  to  an  instrument  by  the 
parties  is  sometimes  helpful  in  cases  of 
doubt  but  it  cannot  be  permitted  to  throw 
down  language  which  is  in  itself  definite 
and  certain,  nor  to  violate  well-settled  rules 
ot  construction.  Oakland  Woolen  Co.  v.  Un- 
ion Gas  &  Electric  Co.,  101  Me.  198,  63  Atl. 
91& 

No  ambiguity  exists  here.  The  skein  is 
somewhat  tangled,  but  when  unraveled  the 
separate  threads  are  distinct  and  each  is 
definite  and  precise.  The  recorded  convey- 
ances must  determine  the  legal  rights  of  tlie 
parties,  and  those  conreyances  place  the  legal 
title  to  Glen  Cottage  and  the  land  on  which 
it  stood  in  the  defendant 

The  entry  must  therefore  be: 

Judgment  for  defendant 


ST.  CBOIX  CO.  v.  SEA  COAST  OAIWINQ 
CO. 

(Supreme  Judicial  Court  of  Maine.    March  31, 
1916.) 

1.  Tbial  «=»49— Rjeceftion  of  Evzdsrck  — 

DETERKINATIOJt  OF  ADUISSIBILITT. 

The  admigsibility  of  given  evidence  and  in- 
cldeatal  questions  of  fact  on  which  its  admissi- 
bility depends  are  for  the  Judge  to  determine. 

[Ed.  Note.— For  other  cases,  see  Trial,  ■  Cent 
Dig.  SS  121,  130;    Dec.  Dig.  «=>49.] 
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2.  EvTDKNCE  «=9l87— Bust  Eyidkhc*— Dwbb- 

UINATION    OF    ADMISSIBELITT. 

When  secondarj  evidence  of  the  contents 
ot  a  document  is  offered,  the  preliminary  ques- 
tions as  to  former  existence  of  the  document, 
whether  it  has  been  lost  or  destroyed,  or  become 
inaccessible,  and  whether  requisite  diligence  has 
been  used  to  find  and  produce  the  document, 
are  for  the  court 

[Kd.  Note.— For  other  cases,  see  ETidence, 
Cent.  Dig.  S$  674,  675;   Dec.  Dig.  «=>187.1 

3.  Appeal  and   Ebkor  «=>970(2)— Revtew— 
DiscBsnoN  OF  Trial  Couim>— Admission  of 

£VIDENCE. 

In  the  absence  of  apparent  abuse  of  discre- 
tion in  determining  preliminary  questions  on  an 
offer  of  secondary  evidence,  the  determination  of 
the  trial  court  is  final  and  conclusive. 

[13d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Crait  Dig.  {  3850;  Dec.  Dig.  ®=970(2).] 

4.  EvioBNCB  «=»187  — Best  Evidence  —  Prb- 
LiMiNAKT  Questions. 

The  determination  of  the  trial  court  that 
a  document  sought  to  be  proven  by  secondary 
evidence  has  existed  is  not  final  and  conclusive 
with  the  jury  but  is  simply  a  determination  that 
there  is  sufficient  evidence  on  the  issue  to  go  to 
the  jury. 

FEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  «74,  676;  Dec.  Dig.  «=»187.] 

6.  Evidence   ®=»187— Bbst    Evidence— Pbe- 

LiMiNART  Questions. 

In  i'uling  on  the  admissibility  of  secondary 
evidence,  it  is  not  necessary  that  the  court  an- 
nounce in  so  many  words  its  determination  that 
there  is  sufficient  evidence  of  the  existence  of 
the  original  to  go  to  the  jury ;  such  determiner 
tion  being  involved  in  the  ruling. 

[Ed.  Note.— For  other  oases,  see  Evidence, 
Cent  Dig.  Sg  674,  675;    Dec.  Dig.  «=»187.] 

6.  Sales  $=s>52(6)— Bjskedies  of  Selleb— Ac- 
tion—Evidence. 

In  an  action  for  the  price  of  goods  sold  and 
for  profits  on  goods  manufactured,  evidence  held 
to  show  that  the  contract  under  which  plaintiff 
claimed  either  had  never  existed,  or  had  been 
merged  in  a  subsequent  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  136,  137;    Dec.  Dig.  <3=>52(5).] 

7.  CoNTBACTs   «=>274  —  Mebgee— Reinstate- 
ment. 

Where  a  new  contract  was  substituted  for 
on  existing  contract,  the  repudiation  and  can- 
cellation of  the  new  contract  does  not  revive  the 
prior  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  1202-1206;   Dec.  Dig.  <8=»274.] 

8.  Sales   <3=>241— Rights   of   Pobohasebs- 
Bona  Fide  Pxtbchasebs. 

A  sale  by  a  creditor  holding  the  legal  title 
to  the  property  as  security  is  valid  as  to  a  pur- 
chaser wiUiout  notice  of  any  equitable  infirmity 
in  the  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  692-696,  698;   Dec.  Dig.  <S=»241.1 

Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Washington  County,  at  Law. 

Action  by  the  St  Croix  Company  against 
the  Sea  Coast  Canning  Company.  Judg- 
ment for  plaintiff  and  defendant  excepts  and 
moves  for  new  trial.  Motion  for  new  trial 
sustained. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KING,  HALEV,  and  PHILBROOK, 
JJ. 


Hinckley  ft  Hinckley,  of  PorflaiMft  for 
plaintiff.  B.  J.  McGarrlgle  And  Cnrtsn  ft 
Corran,  all  of  Calala,  for  defendant. 

SAVAGE,  O.  J.  In  this  action  of  assumpsit 
the  plaintiff  seeks  to  recover  the  price  of 
goods  sold,  and  profits,  as  per  contract,  on 
goods  mannfactnred,  and  damages  for  breach 
of  contract  to  manufacture  other  goods  and 
divide  the  profits.  The  verdict  was  for  the 
plaintiff,  and  t^e  amount  of  the  verdict 
shows  that  the  Jury  awarded  a  substantial 
amount  on  each  of  the  several  classes  of 
claims.  Thfe  case  comes  before  this  court  on 
defoidant's  exceptions  and  motion  for  a 
new  trial. 

The  plaintiff  bases  Its  right  to  recover  for 
the  first  two  classes  upon  a  written  contract. 
The  defendant  denies  that  such  a  contract 
as  claimed  by  the  plaintiff  ever  existed.  The 
first  exception  relates  to  the  admissibility  of 
oral  testimony  for  the  consideration  of  the 
Jury  of  the  existence  and  contents  of  the  al- 
leged contract.  Such  testimony  was  admit- 
ted. And  the  correctness  of  the  ruling 
should  be  decided  at  the  outset,  because,  It 
the  admission  was  wrong,  the  foundation  for 
the  larger  part  of  the  plaintiff's  claim  Is 
swept  away,  and  It  will  be  unnecessary  to 
examine  the  evidence  on  this  branch  of  the 
case  under  the  motion. 

Both  parties  to  this  action  were  In  1907 
canning  companies — canners  of  fish.  They 
both  had  been  using  plants  In  Robbiustcm. 
The  precise  relation  of  the  plaintiff  to  the 
plant  It  had  been  udng  will  be  discussed 
later.  The  plaintiff's  president  and  general 
manager,  Mr.  Holmes,  was  permitted,  against 
objection,  to  testify  in  substance  that  during 
the  last  of  Mardi  or  first  of  April,  1907,  he, 
acting  for  the  plaintiff,  made  a  contract 
with  the  defendant,  then  represented  by  Its 
vice  president  and  general  manager,  Mr. 
McGall;  that  the  contract  was  made  at  the 
defendant's  office  in  Eastport;  that  It  was 
reduced  to  writing  by  George  A.  Curran, 
Esq.,  who  was  at  that  time  Interested  In  the 
plaintiff's  affairs,  and  was  also  general  coun- 
sel In  this  state  for  the  defendant;  that  the 
contract  was  In  duplicate ;  that  It  was  signed 
by  himself  for  the  plaintiff  and  by  Mr.  Mc- 
Call  for  the  defendant;  and  that  Mr.  McCaU 
kept  one  copy  and  Mr.  Cnrran  the  other. 
Mr.  Holmes  testified  that  he  had'  never  had 
nor  seen  the  contract  ednce^  and  that  he  had 
not  been  able  to  get  a  copy.  It  appeared  that 
notice  had  been  given  to  the  defendant  to 
produce  the.  contract ;  likewise  to  Mr.  Cnrran, 
who  was  attorney  of  record  of  the  defendant 
No  such  contract  was  produced,  and  counsel 
for  the  defendant  told  the  court  that  no  such 
contract  ever  existed.  The  Issue  then  was 
not  so  mnch,  and  perhaps  not  at  all,  whether 
the  plaintiff  had  taken  the  necessary  steps 
to  find  and  produce  the  contract,  as  It  was 
whether  such  a  contract  had  ever  existed. 
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After  the  evidence  wblcb  we  bare  somma- 
rized,  the  plaintiff  offered  tbe  testimony  ot 
Mr.  Holmes  to  allow  tbe  contents  of  tbe  con- 
tract Tbe  evidence  was  admitted,  and  tbe 
defendant  excepted. 

Mr.  Holmes  testified  as  follows: 
"It  was  an  agreement  entered  into  between 
the  St.  Crolz  Company  and  the  Sea  Coast  Can- 
ning Compan?.  whereby  the  St  Croix  Company 
'was  to  mU  wnat  ^ttings  and  fumishings  were 
in  their  facton,  the  manufactured  and  unman- 
ufactured stock  that  was  in  that  factory,  for 
which  the  Sea  Ooast  Company  was  to  pay  mar- 
Icet  and  iuToice  price  for  the  fittings  and  far^ 
uishinga;  that  these  fittings  and  furniabraga 
were  to  be  taken  to  the  plant  of  tbe  Sea  Coast 
Canning  Company  that  was  to  be  refitted  and 
operated  daring  tbe  seasoni  of  1907;  that  they 
were  to  pack  1(),000  cases  of  the  St.  Croix  Com- 
pany's brands;  that  I/.  E.  Holmes  was  to  be 
superintendent  and  manager  of  the  plant  at  a 
salary  of  fl.OOO  per  year,  for  doing  the  busi- 
ness; that  the  Sea  Coast  Company  was  to 
finance  the  propocdtion  and  make  die  coIleC' 
tlons,  and  at  the  end  of  the  season  they  were 
to  divide  the  portions  of  the  net  proceeds  ac- 
cruing from  the  packing  of  that  amount  of 
goods." 

The  defendant  contends  In  armament  that 
"l>efore  the  contents  of  a  lost  Instrument  can 
be  Introduced  In  erldence,  provided  Its  exis- 
tence la  denied,  sufficient  evidence  mast  be 
first  produced  to  satisfy  the  presiding  Jus- 
tice that  such  an  Instmment  did  at  one  time 
exists"  that  in  this  case  It  "had  a  right  to 
have  the  queetlon  of  the  existence  or  non- 
existence of  the  document  passed  upon  by  the 
court  preliminary  to  the  oourfs  receiving 
secondary  evidence  of  its  contents." 

[1-S]  The  admissibility  of  a  given  piece  of 
evidence  is  for  the  Judge  to  determine. 
When  Its  admissibility  In  law  depends  on 
some  incidental  question  of  fact,  this,  also. 
Is  for  the  Judge  to  determine.  4  Wlgmore 
on  Bv.  8590.  When  secondary  evidence  of 
the  contents  of  a  document  Is  offered.  Its 
admissibility  depends  upon  proof  of  the  for- 
mer existence  of  tbe  document,  and  that  It 
had  been  lost  or  destroyed  or  has  become 
Inaccessible,  and  as  well  upon  proof  that  the 
requisite  diligence  has  been  used  and  efforts 
made  to  find  and  produce  the  document 
These  preliminary  questions  are  all  for  tbe 
court  Whether  it  Is  sufildently  shown  that 
tbe  document  has  been  lost  or  destroyed, 
and  whether  proper  efforts  have  been  made 
to  find  and  produce  It,  are  questions  address- 
ed to  the  discretionary  power  of  the  court 
and,  if  there  be  no  apparent  abase  of  his  au- 
thority, bis  determination,  as  In  all  cases  of 
discretionary  authority,  is  final  and  conclu- 
sive. Camden  v.  Belgrade,  78  Me.  204,  3 
Atl.  652.  This  is  a  rule  of  practice  In  mat- 
ters of  evidence  to  be  administered  according 
to  the  discretion  of  tbe  court  It  is  not  con- 
cerned with  the  final  determination  of  any 
fundamental  Issue  of  fact  between  tbe  par- 
ties. It  relates  only  to  the  manner  of  proof 
— ^how,  when,  and  under  what  conditions  tbe 
Issue  may  be  proved. 

[4]  It  is  also  true  that  before  secondary 
evidence  of  tbe  contents  of  a  document  can 


be  received,  it  must  be  proved  to  the  satis- 
faction of  tbe  court  that  such  a  document 
once  existed.  But  that  does  not  mean  that 
the  court's  prtilminary  determination  is  final 
and  ccmclusive.  It  merely  means  that  the 
court  must  be  satisfied  that  there  is  sufficient 
evidence  on  the  issue  to  go  to  the  Jury.  To 
determine  whether  an  alleged  contract  which 
is  tbe  basis  of  a  suit  exists  in  fact  might  be, 
and  often  would  be,  to  determine  tbe  only 
fundamental  issue  of  fact  In  the  suit;  in 
other  words,  determine  the  suit  It  would 
Invade  tbe  constltutlooal  province  of  tbe 
Jury.  To  determine  whether  there  is  suf- 
ficient evidence  of  its  existence  to  go  to  the 
Jury  is  an  exercise  of  discretion  which  (s 
within  the  province  of  the  court.  In  Com- 
monwealth V.  Itoblnson,  140  Mass.  571,  16 
N.  E.  452,  tbe  court  said: 

"A  consideration  of  tbe  nature  of  the  question 
which  is  presented  to  the  court,  when  it  is  call- 
ed upon  to  decide  upon  a  preliminary  question 
of  fact  In  order  to  determine  whether  offered 
evidence  shedl  be  received,  wUl  show  that  its 
determination  reaches  no  further  than  merely  to 
decide  whether  the  evidence  may  or  may  not  go 
to  the  jury.  *  •  •  It  is  only  necessary  that 
there  should  be  so  much  evidence  as  to  make  it 
proper  to  submit  the  whole  evidence  to  tbf 
Jury." 

That  was  a  criminal  case,  but  the  prin- 
ciple Is  the  same  in  dvll  cases. 

[8]  The  court  Is  to  be  satisfied  that  there 
Is  sufficient  relevant  evidence  to  go  to  tbe 
Jury.  To  what  extent  the  court  will  hear 
evidence  on  the  preliminary  questions  is  dis- 
cretionary. It  may  iiermlt  cross-examlnatlou. 
It  may  bear  the  evidence  on  both  sides,  or 
not  But  in  the  end,  in  a  case  like  this,  it 
determines  only  whether  the  evidence  of  the 
existence  of  the  document  is  sufficient  to  go 
to  tbe  Jury.  Tbe  final  determination  is  for 
tbe  Jury.  It  is  not  necessary  that  the  court 
make  and  announce  its  determination  In  so 
many  words.  A  ruling  to  admit  the  secon- 
dary evidence  Involves  necessarily  a  finding 
that  the  preliminary  question  of  fact  is 
sufficiently  proved  to  make  the  evidence  ad- 
missible. Tbe  defendant  can  take  nothing 
by  the  exception. 

To  understand  the  merits  of  the  case  under 
tbe  motion  for  a  new  trial  it  is  necessary  to 
state  some  preliminary  history.  Prior  to 
1905,  tbe  Robblnston  Packing  Company,  ta 
which  Mr.  Holmes  and  bis  family  were  in- 
terested, became  Insolvent,  and  assigned  for 
the  benefit  of  its  creditors  Mr.  Holmes 
likewise  assigned.  Tbe  International  Trust 
Company,  of  which  Mr.  Curran  was  presi- 
dent was  a  large  creditor.  XSvldently  with 
a  view  to  protect  the  interests  of  the  trust 
company,  Mr.  Curran  became  Interested  in 
the  settlement  of  tbe  estates  under  tbe  as- 
signments. In  tbe  end,  a  settlement  was 
reached  under  which  the  assignees  conveyed 
the  estates  In  their  bands  to  Mr.  Curran,  and 
Mr.  Curran  on  his  part  assumed  certain  ob- 
ligations to  the  creditors.  Thereupon  the 
plaintiff  corporation  was  organized  in  1005 
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to  carry  <»  the  canning  business  with  the 
old  plant  of  which  Mr.  Curran  had  the  title. 
No  property  was  conyeyed  to  the  plaintiff. 
Apparently  it  had  no  assets.  The  funds  nec- 
essary to  fulfill  Mr.  Cnrran's  obligations  to 
the  creditors  of  the  Robblnston  Packing  Com- 
pany under  the  arrangement  with  the  assign- 
ees were  for  the  larger  part,  if  not  wholly, 
obtained  from  the  trust  company  on  notes  of 
the  plaintiff,  indorsed  by  Mr.  Curran.  Mr. 
Curran  appears  to  have  been  the  only  respon- 
sible party  on  the  notes.  The  plaintiff  oper- 
ated the  plant  in  1905  and  1906,  the  latter 
year  nominally  under  a  contract  to  operate 
it  for  Mr.  Curran.  From  time  to  time  Mr. 
Cnrran  took  bills  of  sale  from  the  plaintiff 
to  cover  such  property  as  the  plaintiff  had 
added  to  the  plant  and  stock,  in  substitution 
for  such  property  as  the  plaintiff  had  used 
or  sold  in  its  operations.  So  that  in  April, 
1907,  Mr.  Curran  had  the  legal  titie  to  all 
the  property  In  and  about  the  plant.  But 
Mr.  Cnrran  admits  that  the  original  con- 
veyance to  him  was  made  to  secure  him  for 
his  liability  on  the  obligations  assumed  by 
him  on  the  notes  or  otherwise,  and  that  the 
subsequent  conveyances  and  contracts  with 
the  plaintiff  were  made  for  the  purpose  of 
securing  him  more  completely.  And  he  says 
that  by  virtue  of  the  original  arrangement 
between  him  and  Mr.  Holmes,  if  the  property 
should  be  nltimately  sold  for  more  than 
enongh  to  cover  his  (Curran's)  obligations 
and  advancements,  if  any,  any  balance  re- 
maining would  equitably  belong  to  Mr. 
Holmes.  And  he  denies  that  the  plaintiff 
corporation,  which  was  not  in  existence  at 
the  time  he  settied  with  the  assignees  and 
took  title  to  the  property,  was  in  any  way 
a  party  to  this  equitable  agreement,  and  that 
it  was  not  entitied  to  the  benefits  thereof. 
As  to  essentials  thus  far,  there  is  little  or 
no  dispute.  It  was  while  matters  were  in 
the  situation  thus  stated  that  the  plaintiff 
claims  that  the  contract  was  made,  about 
which  Mr.  Holmes  testified,  and  which  is 
the  basis  for  most  of  the  plalntiflTs  claims 
embraced  in  this  suit. 

[8]  The  defendant  denies  that  any  such 
contract  was  ever  made.  Mr.  Holmes  testi- 
fies that  Mr.  Curran  and  Mr.  McCall  were 
both  present  when  it  was  made,  that  Mr. 
Curran  drafted  it,  and  Mr.  McCall  signed  It 
Mr.  Curran  and  Mr.  McCall  both  testify  that 
no  such  contract  was  ever  made  or  signed. 
On  the  contrary,  they  both  say  that  on  May 
6,  1907,  a  contract  in  writing  was  executed 
between  Mr.  Curran,  as  owner  of  the  factory 
at  Robblnston,  and  the  defendant  by  its  vice 
president,  Mr.  McCaU,  whereby  it  was  agreed 
that  the  defendant  should  take  possession  of 
the  Robblnston  plant  and  supplies  and  use 
them  in  packing  sardines  during  that  season, 
that  the  defendant  should  pay  Curran  for 
shooks  and  supplies  taken  by  it  at  the  market 
rates,  that  the  defendant  should  have  the 
right  to  pack  and  sell  goods  nnder  the  brands 


used  by  the  plaintiff,  or  V>therwise  as  it  saw 
fit,  and  that  at  the  end  of  the  season  the 
profits  of  the  season  were  to  be  divided  equal- 
ly between  Cnrran  and  the  defendant. 

Such  a  contract  as  the  one  described  was 
introduced  in  evidence,  'niough  Mr.  Curran 
and  Mr.  McCall  both  testuy  that  Mr.  Holmes 
was  present  when  it  was  executed,  Mr. 
Holmes  denies  it  He  says  he  never  heard 
of  this  contract  until  the  case  came  on  for 
trial.  But  the  defendant  Introduced  in  evi- 
dence a  writing,  admittedly  signed  by  Mr. 
Holmes,  for  the  plaintiff,  in  which  tlie  con- 
tract between  Mr.  Curran  and  the  defendant 
is  distinctly  referred  to,  and  in  which  "the  St. 
Croix  Company  agrees  that  the  brands  here- 
tofore packed  by  it  may  be  packed  nnder 
said  contract  (of  Curran)  with  the  Sea  Coast 
Canning  Company  and  assents  to  all  the  ctm- 
dltions  of  said  contract  so  far  as  the  same 
in  any  way  affects  the  St.  Croix  Company." 
And  it  may  be  said  here  that  except  in  the 
particular  of  the  sale  of  the  fittings,  fur- 
nishings, and  stock  manufactured  and  un- 
manufactured, which  Mr.  Holmes  testified 
was  embraced  in  the  contract  he  signed,  and 
of  which  some  items  were  embraced  in  the 
Curran  contract,  the  two  contracts  would 
work  out  essentially  the  same  result  For 
the  profits  of  the  Curran  contract,  under 
Mr.  Curran's  version  of  his  understanding 
with  Mr.  Holmes,  would  in  equity  have  be- 
longed to  Mr.  Holmes,  and  Mr.  Cnrran  woold 
have  been  accountable  to  him  for  them.  And 
except  in  name  and  legal  entity,  Mr.  Holmes 
se^ns  to  have  been  the  St  Croix  Company. 
Mr.  Holmes  attempts  to  explain  how  be  came 
to  sign  the  writing  of  assent,  dated  May  6th, 
quoted  above.  He  says  that  paper  "was 
given  simply  as  security  to  protect  Mr.  Cur- 
ran on  his  indorsements."  But  the  explana- 
tion does  not  explain.  Whatever  the  purpose 
may  have  been,  the  point  of  this  evidence  is 
that  It  shows  that  Mr.  Holmes  when  he 
signed  the  writing,  whether  on  May  6th  or 
some  other  time,  had  knowledge  of  the  Cur- 
ran contract,  and  assented  to  it 

Upon  the  whole  evidence,  the  fact  that  Mr. 
Curran  was  the  legal  owner  of  the  property, 
the  contract  itself,  the  testimony  of  Mr.  Mc- 
CaU and  Mr.  Cnrran,  supported  and  empha- 
sized by  Mr.  Holmes'  vrrltten  assent,  we  can 
entertain  no  doubt  that  the  Curran  contract 
was  made  and  executed  on  or  about  its  date. 
To  conclude  otherwise  would  be  absolutely  to 
disregard  the  effect  of  evidence,  which  the 
court  will  not  do,  and  the  Jury  have  no  right 
to  do. 

[7]  As  already  shown,  the  two  alleged  con- 
tracts embrace  for  the  most  part  the  same 
subject-matter,  and,  as  to  matters  embraced, 
they  are  inconsist«it  It  could  not  have  been 
Intended  that  both  should  be  in  force  at  the 
same  time.  Starting  then  with  the  prmnise 
which  we  find  established,  that  the  Curran 
contract  of  May  6th  was  made  and  signed 
by  the  parties  to  it,  we  are  forced  to  take 
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one  of  two  alternattres,  elthfer  that  there  was 
no  prior  existing  contract,  or.  If  there  was, 
that  the  Cnnan  contract  was  Intended  to  be 
substituted  for  It  Either  conclusion  is  fatal 
to  the  plaintiff's  contention.  It  Is  true  that 
the  Curran  contract  was  afterwards  repudi- 
ated by  the  management  of  the  Sea  Coast 
Canning  Company,  and  was  thereui>on  can- 
celed by  Mr.  Curran.  But  that  did  not  re- 
vive the  prior  contract,  if  any  such  there  was. 

We  have  not  overlooked  the  fact  tliat  in 
April,  1907,  there  were  various  conferences 
and  negotiations  among  the  parties  Inter- 
ested looking  to  the  taking  over  and  the  op- 
eration of  the  St.  Croix  plant  by  the  defend- 
ant, nor  that  Mr.  Holmes  testifies  that  prior 
to  May  6th  he  had  begun  to  move,  or  to  pre- 
pare to  move,  materials  and  stock  from  the 
St.  Croix  factory  to  the  defendant's.  It  may 
well  be  that  the  parties  confidently  expected 
that  a  satisfactory  arrangement  would  be 
made,  and,  In  the  interest  of  time,  anticipated 
the  execution  of  the  formal  contract  The 
plaintiff  claims  that  the  conduct  and  corre- 
spondence of  the  parties  are  strong  confirma- 
tory evidence  of  the  contract  which  Mr. 
Holmes  says  was  made.  But,  however  that 
may  be,  we  must  find  that  all  prior  under- 
standings and  negotiations  were  merged  in 
the  contract  of  May  6th.  That  this  was  so 
strong  corroborative  proof  is  found  In  that 
fact  that  Mr.  Holmes,  writing  to  Mr.  Curran 
October  24, 1908,  and  urging  him  to  get  a  set- 
tlement with  the  Sea  Coast  Company,  and  to 
collect  what  was  due  from  It  for  goods  for 
which  It  was  accountable,  and  thus  "get  rid  of 
an  interest  account  that  is  slowly  eating  the 
property  up,"  makes  no  mention  of  any  claim 
for  profits  nnder  bis  alleged  contract 

Our  conclusion,  then,  Is  that  the  Jury  were 
not  warranted  in  finding  that  any  contract 
was  In  existence  after  May  6tb,  except  the 
Curran  contract  But,  for  reasons  already 
stated,  that  contract  was  never  performed. 
It  was  abandoned.  It  follows  that  the  basis 
of  the  plaintiff's  claim  for  the  price  of  goods 
sold  and  delivered,  as  under  the  alleged  April 
contract,  and  for  a  share  of  the  profits  for  the 
season  of  1907,  is  shattered.  And  the  case 
discloses  no  evidence  to  support  the  dalm  In 
the  third  and  fourth  counts  of  the  writ,  based 
on  a  subsequent  contract  by  the  defendant  to 
can  10,000  additional  cases  of  sardines. 

[S]  But  the  defendant  did  receive  several 
thousand  dollars  worth  of  goods  and  stock 
from  the  St.  Croix  plant  which  It  was  bound 
to  pay  for  to  somebody.  Since  the  April  con- 
tract. If  made,  was  no  longer  In  force,  we  look 
further  for  the  evidence  of  a  sale.  And  we 
think  It  clearly  api)ears  that,  after  the  Cur- 
ran contract  was  canceled,  the  parties  made 
new  arrangements.  The  defendant  pur- 
chased of  Mr.  Curran  a  large  amount  of  ma- 
terial and  stock,  at  prices  agreed  upon  be- 
tween them.  And  Mr.  Holmes  went  to  work 
for  the  defendant  as  foreman  at  $18  a  week. 


instead  of  as  superintendent  at  $1,000  a  year, 
as  he  says  the  original  contract  stipulated. 
Mr.  Curran,  holding  the  legal  title,  had  the 
right  to  sell,  and  to  agree  upon  a  price,  and 
his  sale  was  valid  as  to  the  purchaser,  with- 
out notice  of  any  equitable  infinnity  In  his 
title.  Besides,  Mr.  Holmes  testifies  that  Mr. 
Curran  was  acting  for  the  plaintiff  in  all  this 
matter.  So  that  whether  he  sold  as  owner, 
or  sold  as  agent,  his  acts  were  valid  as  to 
third  parties,  in  the  absence  of  any  proof  of 
fraud.  If  Mr.  Curran  exceeded  his  authority, 
the  plaintiff  must  look  to  him.  It  appears 
that  the  defendant  paid  Mr.  Curran  the 
agreed  price,  and  that  Mr.  Curran  applied  It 
In  reduction  of  the  obligations  he  was  under 
as  Indorser  for  the  plaintiff.  Later  the  bal- 
ance of  the  obligations  of  Mr.  Cnrran  was 
paid  by  Mr.  Holmes,  or  for  him,  and  Mr.  Cur- 
ran released  the  property  he  had  held  as  se- 
curity. In  Jannary,  1909,  a  full  settlement 
was  had  between  Mr.  Curran  and  Mr.  Holmes. 
Finally,  in  May,  1912,  five  years  after  the 
original  transaction,  and  nearly  five  ■  years 
after  any  possible  breaches  of  any  contract, 
tills  suit  was  brought 

The  Jury  found  for  the  plaintiff  for  every 
one  of  Its  claims,  proved  or  unproved.  We 
think  the  verdict  was  unmistakably  wrong. 
Whether  It  was  due  to  misunderstanding  of 
the  facts,  or  of  the  law,  or  due  to  prejudice, 
we  have  no  occasion  to  inquire. 

It  Is  unnecessary  to  consider  the  remaining 
exceptions. 

Motion  for  a  new  trial  sustained. 


KITTKEDGB  v.  FBOTHINQHAM. 

(Supreme  Judicial  Court  of  Maine.     April  1, 
1916.) 

1.  SiiEBiFFS  ANn  Constables  ^!=»100  —  Shkb- 

IFF'fl    LlABIMTT   FOB    DEPUTY. 

A  theriS  is  liable  for  the  mtscondact  or 
wrongful  acts  of  bis  deputy  while  the  latter  is. 
performing  official  business. 

[Ed.  Note. — For  other  eases,  see  Sheriffs  and 
Constables,  Cent  Dig.  Si  168-173;  Dec.  Dig. 
<e=»100.] 

2.  BvioKircE  «s»245  —  Admissions  —  Statk- 

KtBNT  OP  DBPTJTY. 

In  an  action  against  a  sheriff  for  an  unlaw- 
ful arrest  and  imprisonment  by  hU  deputy,  the 
opinion  or  statement  of  another  deputy  sheriff 
tbat  the  first  was  not  justified  in  arresting,  made 
out  of  the  presence  of  the  first,  was  inadmis- 
sible ;  the  testimony  bein^  the  opinion  of  a  wit- 
ness as  to  the  guilt  or  mnocence  of  the  first 
deputy  based  upon  hearsay  evidence. 

[Ed.  Note,— For  other  cases,  see  Evidence, 
Cent  Dig.  f  702;   Dea  Dig.  «=9245.] 

3.  Evidence  «=»471  (12)— Opinion. 

In  an  action  against  a  sheriff  for  an  nn- 
lawful  arrest  and  imprisonment  by  his  deputy, 
tiie  exclusion  of  the  question  to  another  deputy, 
whether  the  description  of  a  party  whose  arrest 
was  sought  fitted  plaintiff  in  any  way  was  prop- 
er, the  question  calling  for  the  opinion  of  the 
witness,  not  proper  under  the  circumstanoea 
The  witness  ahoiud  have  been  asked  what  de- 
scription was  given  of  the  party  whose  arrest 
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vaa  Bougbt,  and  what  he  observed  about  plaintiff 
that  corresponded  with  the  description. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2167;    Dec.  Dig.  «^=471(12j.] 

4.  Evidence  €=»472(4)— Opinion. 

In  an  action  against  a  sheriff  for  a  false 
arrest  and  imprisonment  by  his  deputy,  the  ex- 
clusion of  the  question  to  the  deputy  whether  he 
did  everything  in  his  power  to  ascertain  the 
identity  of  the  plaintiff  with  a  party  whose  ar- 
rest was  sought  was  proper,  as  the  question 
called  for  the  opinion  of  the  witness  as  to  his 
own  acts,  a  question  for  the  jury.  The  propex 
course  would  have  been  for  the  deputy  to  have 
stated  all  he  did  to  ascertain  plaintitt's  identity. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2189;    Dec.  Dig.  «=>472(4).] 

5.  Appeal  and  Kbbob  «=»1060(1)— Habmuss 
Ebbob— Admission  of  ETIDE^cE. 

In  an  action  against  a  sheriff  for  a  false 
arrest  and  imprisonment  by  bis  deputy,  error  in 
the  admission  of  the  answer,  "Yes,"  to  the  ques- 
tion, "Did  yon  have  any  conversation  with  Mr. 
Cobb  while  you  were  ttere?"  the  conversation 
having  been  in  the  absence  of  defendant  and  the 
deputy  charged  with  the  default,  was  harmless, 
where  the  oonversation  was  not  testified  to. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  1068,  1069,  4153.  4157; 
l>ec.  Dig.  «SB1060(1).] 

6.  Tbjal   «s»26(K1)— iRSTBUcnona   Govbbed 
BT  THOfSE  Given. 

In  an  action  against  a  sheriff  for  a  false 
arrest  and  imprisonment  by  his  deputy,  the  re- 
fusal of  the  court  to  give  a  request  as  to  the 
right  of  an  officer  to  arrest  a  person  whom  he 
.has  reasonable  grounds  for  suspecting  of  hav- 
ing committed  a  felony  was  proper,  where  the 
court  fully  instructed  upon  that  branch  of  the 
.  case  in  different  words  but  identical  in  mean- 
ing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651 ;   Dec.  Dig.  <8=o260(l).J 

7.  False  Iupbibonicbnt  «=>39  —  Exxuplabt 
Damages — Question  fob  Jubt. 

In  an  action  against  a  sheriff  for  a  false 
arrest  and  imprisonment  by  his  deputy,  whether 
the  arrest  and  detention  of  plaintiff,  if  illegal, 
was  committed  so  unreasonably,  recklessly,  wan- 
tonly, or  maliciously  that  plaintiff  was  entitled 
to  exemplary  damages  held  for  the  jury, 

[EM.  Note. — For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  U  116-118;  Dec.  Dig.  «==> 
.89.] 

8.  False   Impbisonment   «=»7(3)— Liability 
OF  Defott  Sheriff. 

Where  plaintiff  was  arrested  and  detained 
in  jail,  by  a  deputy  sheriff  acting  pursuant  to  a 
telephone  messtige  from  an  officer  whose  dut7  it 
was  to  arrest  one  accused  of  raising  a  check, 
only  because  he  answered  the  description  given 
of  the  party  whose  detention  was  requested,  un- 
til it  was  ascertained  that  he  was  not  in  fact 
the  party  wanted,  the  arresting  deputy  was  not 
liable  for  a  false  arrest  and  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  g§  29-44 ;  Dec.  Dig.  «=» 

Motion  and  Exceptions  from  Supreme  Jn- 
dlcial  Court,  Franklin  County,  at  Law. 

Action  by  Bruce  Kittredge,  by  pro  ami, 
against  WilUam  O.  Frothlngham.  There 
was  verdict  for  plaintiff  and  defendant 
brings  exceptions  and  moves  for  new  trial. 
Exceptions  and  moUou  sustained,  and  nevr 
trial  granted. 

Argued  before  SAVAGE,  a  J.,  and  KINO, 
BIRD,  and  HALEY,  JJ. 


Elmer  B.  Richards  and  Keimetta  A.  Rol- 
lins, both  of  Farmlngton,  for  plaintiff.  Al- 
bert Belivean,  of  Romfbrd.  for  defendant 

HALEY,  J.  An  action  against  the  sheilff 
of  Oxford  county  for  the  alleged  unlawful 
arrest  and  Imprisonment  of  the  plaintiff  by 
bis  deputy,  Everett  M.  Bessey.  The  ver- 
dict was  for  the  plaintiff,  and  the  defend- 
ant brings  the  case  to  this  court  upon  ex- 
ceptions and  a  motion  for  a  new  trial. 

[1]  The  record  shows  that  the  last  of  July, 
1914,  a  laborer  known  ats  Barbrick  worked 
In  the  woods  for  Mr,  Hastings  of  Auburn, 
and  tlte  foreman  gave  an  order  for  Mr.  Hast- 
ings to  pay  him  for  his  labor,  who  made  a 
check  and  gave  it  to  bis  clerk,  and  the  clerk 
turned  It  over  to  Barbrick.  When  the  check 
was  returned  as  paid  the  Ist  of  August,  it 
was  discovered  that  it  had  been  raised  from 
$7  to  $17.  Immediately  Mr.  Hastings  obtain- 
ed a  warrant  from  a  trial  Justice  at  Gllead 
for  forgery,  and  a  description  of  the  man 
Barbrick  was  given  by  the  foreman  under 
whom  be  worked  in  the  woods,  and  the  war- 
rant was  placed  In  the  hands  of  a  deputy 
sheriff  for  service.  On  the  8th  day  of  Au- 
gust Mr.  Hastings  was  on  the  train  from 
Gllead  to  Auburn,  and  observed  the  plaintiff 
leave  the  train  at  Bryant's  Pond,  and  called 
the  attention  of  Mr.  Atketts  (Arkett),  a  dep- 
uty sheriff,  to  him,  and  stated  that  he  believ- 
ed he  was  the  man  that  he  wanted  appre- 
hended, and  related  the  circumstances  of 
the  alleged  forgery.  As  the  train  pulled 
out  from  Bryant's  Pond  they  both  saw  the 
plaintiff  take  the  public  conveyance  plying 
between  Bryant's  Pond  and  Bumford.  They 
both  thought  that  the  man  answered  the  de- 
scription of  Barbrick  wUch  bad  been  given 
to  Mr.  Hastings,  and  Mr.  Hastings  asked 
the  deputy  sheriff  to  telephone,  or  have  the 
sheriff  telephone,  to  Rumford  to  detain  the 
plaintiff  until  it  could  be  determined  If  be 
was  the  man  wanted  by  the  name  of  Bar- 
brick. Upon  the  arrival  of  the  plaintiff  at 
Rumford  Mr.  Bessey,  from  an  examination, 
concluded  that  the  plaintiff  answered  the 
description  that  bad  been  telephoned  him, 
nnd  asked  him  to  go  to  the  police  station, 
stating  that  he  had  instructions  from  the 
sheriff  at  Bryant's  Pond  that  he  wanted  a 
man  of  his  description.  The  arrest,  or  de- 
tention, was  at  about  noon  on  Saturday. 
The  plaintiff  was  not  impilsoned  until  the 
latter  part  of  that  afternoon.  As  soon  as 
the  plaintiff  and  the  deputy  Bessey  had  tak- 
en dinner  at  a  restaurant,  Mr.  Bessey  com- 
municated with  Mr.  Atketts  and  also  Mr. 
Hastings,  but  before  he  could  reach  Mr. 
Hastings  he  was  obliged  to  telephone  to  sev- 
eral different  places,  and  when  Mr.  Hastings 
was  finally  located  he  was  at  Auburn,  and 
he  said  he  would  be  there  with  some  one  to 
Identify  the  plaintiff.  If  he  was  the  man  Bar- 
brick, as  soon  as  possible.  The  next  day, 
between  12  and  1  o'clock,  Mr.  Bessey  was 
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called  away  on  btisiaea^  and,  bavlnE  ascer- 
tained tliat  Mr.  Eastings  was  coming, .  told 
the  chief  of  police  tkat  he  bad  been  In  com- 
munication with  Hr.  Hastings,  and  that  he 
would  be  there  shortly,  and  If  he  did  cot 
come  before  be  (Bessey)  left,  to  take  charge 
of  the  case,  and  U  the  man  wa»  not  identi- 
fied as  Barbrlck,  to  allow  him  to  go.  Mr. 
Hastings,  when  Informed  by  telephone  that 
a  man  was  arrested  and  requested  to  come  to 
Identify  him,  stated  that  he  could  not  person- 
ally identify  him,  but  that  he  would  get  bis 
foreman  wlto  hired  him,  and  the  clerk  in 
the  store,  and  come  to  Bumford  aa  soon  as 
he  could.  He  took  the  2:30.  train  from 
Auburn,  went  to  Ollead  and  thence  by  team 
to  Hastings,  and  took  an  auto  and  found  out 
that  the  foreman  who  had  hired  Mr.  Bar- 
brick  was  on  a  farm  in  Masontown  some  10 
miles  away.  He  took  the  clerk  in  the  store 
and  started  for  Masontown.  On  the  way  he 
met  .with  an  accident  to  his  machine,  so  that, 
after  having  obtained  the  foreman,  they 
could  not  reach  Bumford  until  2  or  3  o'clock 
in  the  momlnft  and  so  they  put  up  that 
night  and  went  to  Bumford  the  next  fore- 
noon, arriving  there  between  12  and  1  o'clock, 
and  immediately  they  went  to  the  police 
station,  and  the  foreman  and  clerk  declared 
that  the  plaintiff  was  not  the  man  Barbrlck, 
and  he  was  released.  The  testimony  is  that 
the  plaintiff  answered  the  description  given 
of  the  man  Barbrlck,  even  to  the  color  of 
bis  shoes. 

[2]  The  first  exception  was  to  allowing  the 
plaintiff  to  testify  to  a  conversation  made  by 
Thomas  W.  Penley,  a  deputy  sheriff,  after 
listening  to  the  plaintiff's  story,  while  he 
was  in  the  police  station,  not  in  the  presence 
of  the  sheriff,  the  nominal  defendant,  or 
in  the  presence  of  Everett  M.  Bessey,  the 
real  defendant.  The  plaintiff  seeks  to  jus- 
tify the  admission  of  the  testimony  by  the 
claim  that  a  sheriff's  deputies  are  his  agents, 
that  the  law  regards  the  sheriff  and  his  dep- 
uties as  the  same  officer.  They  are  the  same 
officer  as  far  as  the  performing  of  lawful 
acts  are  concerned,  and  the  sheriff  is  liable 
for  the  misconduct  or  wrongful  acts  of  his 
deputy  while  the  deputy  Is  performing  offi- 
cial business,  but  they  are  not  agents  of 
each  other  only  as  they  are  authorized  and 
required  by  law  to  aid  and  assist  each  oth- 
er in  the  performance  of  their  official  duties. 
The  question  at  issue  was  whether  or  not 
Mr.  Bessey  was  guilty  of  any  wrongful  act 
in  detaining  the  plaintiff  as  lie  did?  That 
was  a  question  to  be  settled  by  the  jury 
from  the  evidence  In  the  case,  and  the  opin- 
ion or  statement  of  another  deputy  sheriff, 
however,  strongly  expressed,  if  not  in  the 
presence  of  Mr.  Bes.sey,  was  not  admissible 
as  tending  to  prove  Mr.  Bessey  guilty  of  the 
alleged  wrongful  acts.  ISren  if  Penley  had 
been  an  agent  of  the  sheriff,  he  would  not 
have  been  an  agent  of  Bessey  with  authority 
to  bind  Bessey  by  his  statements.  The  ar- 
rest was  made  by  Bessey,  and  It  was  tor 


the  ari!est:and  detention  of  the  plaintiff  that 
this  action  is  brought,  and  by  no  process 
of -reasoning  can  it  be  made  to  appear  that 
Penley's  statements  were  admissible,  even 
as  claimed  by  the  plaintiff,  as  an  agent  of 
the  sheriff,  or  the  defendant,  because  the 
dedaratloQB  of  the  agent  to  bind  the  prin- 
cipal must  be  made  by  the  agent  when  be 
himself  Is  engaged  as  the  agent  In  the  trans- 
action of  his  principal  being  investigated. 
Penley  was  not  so  engaged,  but  was  a  mere 
spectator.  The  testimony  admitted  was  not 
in  the  presence  of  the  sheriff  or  Mr.  Bes- 
sey, so  that  they  might  reply -or  ieay  or 
«3)lain  the  drcnmstonces  or  conclusions 
expressed  in  that  conversation.  It  was  the 
statement  by  a  witness  who  knew  nothing 
as  to  the  circumstances  of  the  crime  or  the 
arrest,  except  as  he  had  been  Informed  by 
others  than  the  sheriff  or  Deputy  Sheriff 
Bessej'.  It  was  not  even  hearsay  evidence, 
which  would  not  be  admissible,  but  was  the 
oplni^m  of  a  witness  as  to  the  guilt  or  In- 
nocence of  the  Deputy  Bessey,  upon  hearsay 
evidence,  and  no  legal  reason  can  be  given 
for  its  admission.    Slxceptloa  enstalnedt 

Exc^Hions  2,  3,  7,  8,  9,  10,  and  11  aU  re- 
late to  conversations  between  the  plaintiff, 
his  brother  Glen  Stevens,  and  Oiiomas  W. 
Penley,  the  deputy  sheriff  above  referred  to, 
all  of  which  tends  to  show  efforts  to  have 
the  plaintiff  released  from  arrest  before  Mr. 
Hastings  could  arrive  .^vlth  witnesses  to  de- 
termine whether  the  plaintiff  was  the  man 
Barbrlck,  and  to  their  oooversation  with 
said  Penley,  all  of  which  was  la  the  absence 
of  the  sheriff  and  his  deputy  Bessey.  Some 
of  the  evidence,  being  merely  to  the  fact  that 
they  were  present  and  heard  the  conversation 
of  the  deputy  sheriff  and  other  conversations, 
would  be  Immaterial,  as  they  did  noC  state 
the  conversation,  if  it  did  not  tend  to  sup- 
port the  inadmissible  testimony  of  the  Deputy 
Penley ;  but,  as  it  tended  to  prove  the  truth 
of  the  inadmlasbile  testimony,  it  la,  as  frank- 
ly stated  by  counsel  la  their  brief,  governed 
by  the  same  rules  that  apply  to  the  first  ex- 
ertion, and  must  be  sustained. 

[3]  Exception  4  was  to  the  excludisg  of  the 
question  asked  D^uty  Sheriff  Adratts,  "That 
description,  as  far  as  you  saw  Mr.  Kittredge, 
did  It  fit  him  in  any  way?"  There  was  no 
error  in  excluding  the  question.  The  witness 
could  have  been  asked  what  description  was 
given  him  of  Mr.  Kittredge,  and  what  he  ob- 
served about  Mr.  Kittredge,  that  correspond- 
ed .with  the  description,  and  the  jury  might 
then  have  determined  for  themselves  wheth- 
er the  description  fitted  him  or  not  The 
question  called  for  the  oplnicm  of  a  witness, 
which  was  not  proper  under  the  drcnmstanc- 
es  disclosed.    E<xceptlon  overruled. 

[4]  Exception  6  was  to  the  exclusion  of  the 
question  asked  Deputy  Bessey  by  his  counsel, 
"Did  yon  do  ererytUng  in  your  power  te  as- 
certain the  identity  of  Bruce  Kittredge?' 
The  question  was  properly  excluded.    It  call- 


Digitized  by 


Google 


1066 


ee  ATLANXIO  BBFOBTEB 


(Me. 


ed  for  the  opinion  of  a  witness  as  to  his  own 
acts,  which  was  something  the  jury  were  to 
pass  upon.  It  would  have  been  proper  for 
him  to  haye  stated  all  that  he  did  to  ascer- 
tain the  identity  of  Mr.  Kittredge,  and  the 
Jury  could  have  determined,  under  the  in- 
structions of  the  court,  if  he  did  all  the  law 
required  of  him.    Exception  overruled. 

[S]  Exception  6  was  to  admitting  the  fol- 
lowing question  and  answer: 

"Did  ^fon  have  any  conversation  with  Mr. 
C!obb  while  you  were  there?    Answer:  Xes." 

This  .was  in  the  absence  of  the  defendant 
and  Deputy  Sheriff  Bessey,  but  the  fact  that 
he  did  have  conversation  with  Mr.  Ck)bb,  the 
c<»iversatlon  not  being  testified  to,  rendered 
the  testimony  immaterial,  and  it  was  harm- 
less error.    Exception  overruled. 

[6]  The  next  two  exceptions  are  to  the  re- 
fusal by  the  presiding  jiistice  to  give  two  re- 
quested instructions,  the  first  of  which  being 
as  to  the  right  of  an  officer  to  arrest  a  person 
when  he  has  reasonable  grounds  for  suspicion 
that  a  felony  has  been  committed.  The  court 
fully  Instructed  the  Jury  upon  that  branch  of 
the  case,  and  the  defendant  was  not  prejudic- 
ed by  the  refusal  of  the  justice  to  repeat  in- 
structions which  he  had  already  given,  in 
different  words  It  Is  true,  but  the  same  in 
meaning. 

[7]  The  court  also  refused  to  Instruct  the 
Jury: 

"I  instruct  yon  that  in  this  case  you  are  not 
to  consider  the  question  of  exemplary  damages." 

It  was  a  question  for  the  Jury  to  say  wheth- 
er the  arrest  and  detention  of  the  plaintiff, 
if  Illegal,  had  been  committed  so  unreason- 
ably, recklessly,  wantonly,  or  maliciously 
that  the  plaintiff  was  entitled  to  exen)|)lary 
damages.    Exceptions  overruled. 

[6]  Motion.  The  evidence  clearly  shows 
that  felony  had  been  committed  by  the  rais- 
ing of  a  <dieck  of  Mr.  Hastings.  The  check 
was  payable  to  and  delivered  to  one  Bar- 
brick.  A  warrant  had  been  issued  by  the 
court  having  authority  to  Issue  It,  ordering 
the  arrest  of  said  Barbrlck.  It  was  the  duty 
of  the  defendant  and  his  deputies  to  be  vigi- 
lant in  their  search  for  the  man  Barbrlck 
named  In  the  warrant  The  officer  necessari- 
ly, under  such  circumstances  as  disclosed  In 
this  case,  must  exercise  his  judgment  in  the 
arrest  ol  a  person  for  the  crime  charged  in 
the  warrant,  for,  as  said  by  the  court  in 
Rohan  v.  Sawin,  6  Gush.  (59  Mass.)  281 : 

"The  public  safety,  and  the  due  apprehension 
of  criminals,  charged  with  heinous  offenses,  im- 
periously require  that  such  arrest  should  be 
made  without  warrant  by  ofiBcers  of  the  law. 
*  *  *  It  was  only  necessary  [for  the  defend- 
ant] to  show,  that  upon  the  representation  oiade 
to  him  of  the  commission  of  a  felony,  and  the 
other  circumstances  coming  to  his  knowledge, 
he  had  reasonable  ground  to  suspect  the  plain- 
tilf  of  liaving  committed  the  crime  of  receiving 
stolen  goods,  knowing  them  to  be  stolen." 

See  Burke  v.  BeU,  36  Me.  817 ;  Palmer  v. 
M.  O.  R.  B.  Co.,  92  Me.  399,  42  Atl.  800,  44 
U.  R.  A.  673,  69  Am^  St..  Rep.  913. 


Did  Everett  M.  Bestsey  have  reasonable 
grounds  to  saspect  the  plaintiff  of  having 
raised  a  bank  check?  He  was  Informed  by 
a  telephone  message  from  another  officer, 
whos«  duty  It  was  to  arrest  the  person  who 
was  alleged  to  have  committed  the  felony, 
of  the  circumstances  of  the  crime;  of  the 
warrant  being  issued,  and  a  description  of 
the  man  Barbrlck,  and  that  the  plaintiff  was 
on  the  conveyance  which  would  arrive  at 
Ramford  at  about  no<m;  that  he  answered 
the  description  which  he  gave  to  Bessey  of 
the  person  wanted  for  the  crime,  and  request- 
ed that  Bessey  detain  him,  if  he  answered 
the  description,  that  It  might  be  determined 
If  he  was  the  man  wanted.  The  descrip- 
tion of  the  man's  wearing  apparel,  as  well 
as  bis  i>er8onal  appearance,  answered  in 
every  detail  the  description  received  by  Bes- 
sey. The  information  was  given  Deputy 
Bessey  by  one  who  was  in  diarge  of  tbe 
case;  and,  coming  from  a  reasonably  pru- 
dent man,  an  officer  whose  duty  it  was  to 
arrest  the  person  named  in  the  warrant,  it 
was  not  only  the  right  of  Bessey,  but  his 
duty,  to  arrest  the  plaintiff  and  hold  him  for 
the  purpose  of  Identification.  An  officer  re- 
ceiving the  communication  received  by  Bessey 
should  apprehend  the  person  answering  the 
description  and  hold  him  a  sufficient  length 
of  time  to  properly  Investigate  and  ascer- 
tain whether  the  person  arrested  was  the 
person  named  In  the  warrant.  Were  It  oth- 
erwise, persons  who  commit  felonies  and  es- 
cape from  the  place  where  the  crime  was 
committed,  could  keep  moving  from  town  to 
town,  and  an  officer  would  have  no  right  to 
arrest  and  hold  them  tor  the  proper  person 
to  conic  and  identify  them  as  the  felons. 
Everything  was  done  by  Deputy  Bessey  that 
he  could  do  to  ascertain  whether  the  plain- 
tiff was  the  man  named  in  the  warrant  He 
telephoned  to  Mr.  Hastings,  whose  check 
had  been  raised,  and  was  Informed  that  Mr. 
Hastings,  as  soon  as  he  could  do  so,  would 
go  to  Gilead  or  Hastings  and  obtain  the 
clerk  and  the  foreman  who  coiild  Identify 
the  plaintiff.  If  he  was  the  man  Barbrlck, 
and  the  plaintiff  was  only  detained  a  suf- 
ficient time  for  that  to  be  done,  and  as  soon 
as  it  was  determined  by  the  clerk  and  the 
foreman  that  the  plaintiff  was  not  the  man 
Barbrlck,  he  was  Immediately  discharged 
from  arrest 

There  Is  nothing  in  the  case  which  author- 
izes an  inference  that  the  Deputy  Bessey 
omitted  to  do  anything  that  he  could  reason- 
ably have  done  to  ascertain  whether  the 
plaintiff  was  the  man  named  In  the  warrant 
or  not,  or  that  he  detained  him  longer  than 
necessary  to  determine  that  he  was  not  the 
person  named  in  the  warrant  Complaint  is 
made  that  the  plaintiff  was  confined  in  jail; 
but  officers,  when  they  arrest  m^i  for  felcm- 
ies,  must  confine  them  somewhere,  and  it 
appears  that  as  long  as  the  Deputy  Bessey 
could  avoid  doing  so  he  did  not  lock  the 
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plaintiff  vtp,  but  allowed  Urn  to  remain  with 
him,  but  when  obliged  to  attend  to  other  busi- 
ness, he  placed  hliu  In  a  place  provided  by 
the  anthoritlea  for  the  detention  of  persons 
suspected  of  crime,  and,  although  it  was 
humiliating  to  the  plaintiff  to  be  so  detained, 
it  is  necessary  tbat  an  ofiScer  sbould  have 
that  right  when  they  have  reasonable 
grounds  to  believe  that  a  felony  has  been 
committed  and  that  the  person  detained  is 
guilty  of  the  felony.  Being  authorized  by  the 
law  to  do  BO,  they  are  not  liable  in  dam- 
ages, when  they  only  do  the  acts  authorized 
by  law. 

Bzc^tions  1,  2,  S,  7,  8,  9,  10,  and  11  sus- 
tained. Motion  sustained.  Kew  trial 
granted. 


GRAY  V.  MAINE  CENT. 


R.  CX). 

April  1, 


(Supreme  Judicial  Court  of  Maine, 
1916.) 

1.  Evidence  «=s>148— Competenot. 

Evidence  is  incompetent  if  not  fit  for  the 
purpose  for  which  it  ia  offered. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  438;   D«c.  Dig.  «=>148.] 

2.  ESviDBNCE  «=»99— "IkrelbvantBvidbncb." 

Irrelevant  evidence  indicates  that  kind  of 
incompetence  which  results  from  having  no  just 
bearing  on  the  issue. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g§  123,  137-143;    Dec.  Dig.  «8=»99. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Irrelevant] 

3.  Mastbe  and  Servant  €=»268— Injuries  to 
Sbbvant— Actions— EviDENcr. 

In  an  action  for  injuries  to  a  servant, 
where  the  defendant  raised  the  issue  whether 
plaintiff  was  properly  and  lawfully  in  the  car 
where  he  was  hurt  and,  if  so,  whether  he  was 
a  mere  licensee  or  otherwise,  a  question  to 
plaintiff's  foreman  whether  he  was  ii^  the  per- 
formance of  his  duty  in  the  car  when  the  acci- 
dent happened  was  relevant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  910;    Dec.  Dig.  <g=>268.] 

4.  Etidence  <*=»471(2)— Opinion  Evideno*— 
Matters  of  Fact  or  Conclusions. 

In  determining  whether  a  question  should 
be  excluded  as  calling  for  a  con(^usion,  no  hard 
and  fast  rule  can  be  applied,  and  the  fact  that 
the  phrase<riogy  is  appropriate  to  a  conclusion 
does  not  necessarily  require  its  rejection,  but,  if 
the  facts  involved  be  comparatively  few  and 
simple,  and  lead,  in  the  judgment  of  all  reasona- 
ble men,  to  but  one  inference,  the  evidence  will 
be  received,  whatever  may  be  the  language  in 
which  it  is  couched. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  i  2150;  Dec.  Dis.  «8=>471(2);  Wit- 
nesses, (Sent.  Dig.  §|  833-836.] 

5.  Evidence  «=9471(17)— Opinion  Evidence 
— Matters  op  Fact  or  Conclusions. 

In  an  action  for  injuries  to  a  servant  a 
question  to  his  foreman,  whether  the  servant 
was  in  the  performance  of  his  duty  in  the  car 
where  he  was  hurt  does  not  call  for  a  conclu- 
sion within  the  province  of  the  jury,  but  is  ad- 
missible. 

[Ed.  Note.— -For  other  cases,  see  Evidence, 
Dec  Dig.  «=»471(17);  Witnesses,  Cent  Dig.  i 
98&] 


6.  Master  and  Servant  «=»270(16)  —  Inju- 
ries TO  Servant— Evidence. 

In  an  action  for  injuries  to  a  servant,  ques- 
tions to  a  witness  offered  not  to  show  a  custom, 
but  to  show  knowledge  that  men  were  in  freight 
cars,  as  affecting  the  care  required  of  the  con- 
ductor of  the  train,  were  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  .§  926;  Dec  Dig.  «=» 
270(16).] 

7.  New  Trial  ^=3168— Pboceedirqs  to  Pbo- 
CURE— Presumptions. 

Where  the  charge  of  the  presiding  judge  is 
not  made  a  part  of  the  case  on  motion  for  new 
trial,  it  must  be  assumed  that  appropriate  in- 
structions were  given. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  «=>16S.] 

Motion  and  E}xceptl(ms  from  Supreme  Ju- 
dicial Court,  Penobscot  County,  at  Iaw. 

Action  by  Robert  H.  Gray  against  the 
Maine  Central  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  excepts, 
and  moves  for  new  trial.    Overruled. 

See,  also,  113  Me.  564,  93  AU.  1083. 

Argued  before  SAVAGE,  C.  J.,  and  KING, 
HALEY,  HANSON,  and  PHILBHOOK,  J  J. 

Morse  &  Cook,  of  Bangor,  for  plaintiff. 
Fellows  &  Fellows,  of  Bangor,  for  defendant 

PHILBROOK,  J.  This  Is  an  action  brought 
to  recover  damages  for  injuries  sustained  by 
reason  of  the  alleged  negligence  of  the  de- 
fendant The  plaintiff  recovered  a  verdict  of 
$3,266.67.  The  defendant  comes  to  this  court 
upon  the  customary  motion  for  a  new  trial, 
and  also  upon  exceptions  to  the  admission  of 
certain  evidence. 

The  defendant  operated  its  cars  upon  a  side 
track  leading  by  the  doorway  of  a  mill  in 
which  the  plaintiff  was  employed.  On  the 
day  of  the  accident  a  box  car  had  been  placed 
opposite  this 'doorway,  and  the  plaintiff,  with 
fellow  workmen,  was  engaged  In  taking 
shooks  from  the  mill  and  loading  them  in  the 
car.  The  shooks  were  being  piled  in  both 
ends  of  the  car,  and  when  the  loading  was 
partially  completed  the  deltendant,  by  its 
yard  crew,  attached  a  locomotive  and  other 
cars  to  the  car  In  which  the  loading  was  be- 
ing done,  for  the  purpose  of  placing  another 
car  upon  another  side  track.  The  plaintiff 
and  his  fellows  entered  the  car  whl<A  they 
were  loading  in  order  to  hold  up  the  shook 
piles,  and  thus  prevent  them  from  falling 
when  this  car  was  coupled  to  another  car  In 
being  moved  from  and  returned  to  its  place 
opposite  the  doorway.  The  testimony  ap- 
pears to  establish  the  fact  that  this  car  was 
wider  than  those  ordinarily  used  by  the  de- 
fendant It  also  appears  that  the  defendant 
bad  permitted  a  coal  shed  to  be  erected  by 
another  corporation  with  beams  projecting 
so  near  the  side  track  that  this  wider  car,  la 
passing  those  beams,  was  struck  by  one  of 
tbem.  Just  before  the  coUIsIchI  the  plaintiff 
looked  out  of  the  moving  car,  as  be  says,  "to 
see  when  we  got  to  the  other  car,  so  I  could 
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bold  my  trnxes  so  Qiey  wouldn't  knock  them 
over."  The  car  door  was  on  the  outside  of 
the  car,  and  the  contact  between  the  car  and 
the  beam  was  upon  the  edge  of  the  car  door, 
dosing  It  with  sudden  violence,  catching 
plaintiffs  head  between  the  door  and  door 
Jamb,  and  Inflicting  serious  injuries. 

EKc^tions. 

[1-C]  1.  Subject  to  objection  by  the  defend- 
ant, the  foreman  of  the  crew  In  which  the 
plaintiff  worked  was  asked  whether  the  men 
were  In  the  performance  of  their  duty  in  the 
ear  when  the  accident  happened,  and  what 
would  have  happened  to  the  shooks  if  the 
erew  liad  left  the  car  when  the  engine  was 
coupled  and  the  shifting  took  placa  The  ob- 
jection was  based  upon  the  ground  that  the 
questions  were  incompetent  and  Irrelevant, 
and  as  calling  for  conclusions  within  the 
province  of  the  Jury.  Evidence  Is  incompe- 
tent If  not  fit  for  the  purpose  for  which  It  Is 
offered.  Irrelevant  evidence  indicates  that 
kind  of  Incompetence  which  results  from  hav- 
ing no  just  bearing  on  the  Issue.  But  for 
evidence  to  be  fit  It  must  conform  tp  proper 
standards,  and  so,  when  the  objection  is 
made  that  the  questions  called  for  conclusions 
within  the  province  of  the  Jury,  then.  If  this 
be  true,  the  objector  has  only  specified  under 
a  generic  term.  Were  these  questions  rele- 
vant? Did  they  bear  upon  the  subject  or  Is- 
sue? Clearly  yes ;  for  the  defendant  raised 
the  issue,  as  part  of  Its  defense,  whether  the 
plaintiff  was  properly  and  lawfully  in  the 
car,  and,  if  so,  whether  he  was  there  as  a 
mere  licensee  or  otherwise.  Were  the  ques- 
tions Incompetent,  not  conforming  to  proper 
standards,  because  they  called  for  conclu- 
tAons  within  the  province  of  the  .Jury?  As  to 
Intrusion  upon  the  special  field  of  the  Jury 
by  conclusions  of  witnesses  there  has  been 
much  discussion,  but,  as  one  writer  has  said: 

"No  hard  and  fast  rule,  bo  dear  to  the  heart 
of  formal  or  technical  procedure,  can  well  be 
applied." 

As  to  receiving  conclualoos  of  the  witness, 
this  sane  and  Salutary  proposition  seems  to 
be  applicable  to  the  case  at  bar. 

"As  is  abundantly  Illustrated  by  the  decisions, 
the  fact  that  a  given  mental  act  assumes  the 
phraseology  appropriate  to  a  conclusion  is  by 
no  means  sufficient  to  insure  its  rejection.  Ad- 
ministration looks,  not  only  at  the  appearance, 
but  penetrates  through  that  into  the  reality, 
the  essential  nature  of  that  which  it  is  propos- 
ed to  submit  to  the  tribunal.  It  will  scrutinize, 
not  the  form  of  language,  but  the  nature  of  the 
subject-matter  with  which  the  reasoning  deals, 
in  what  ways  these  are  related  to  the  province 
of  the  jury  or  of  the  court,  and  how  largely  a 
matter  of  speculation  or  guess  work  the  so-called 
opinion  quoted  Is.  Should  the  facts  involved, 
the  observations  made,  be  comparatively  few 
and  simple,  and  lead,  in  the  judgment  of  all 
reasonable  men,  to  but  one  necessary  Inference, 
the  conclusion  will  be  received,  whatever  may  be 
the  language  In  which  it  is  couched.  It  is,  in 
main,  a  matter  of  fact,  and  will  be  so  treated." 
(Chamberlaync  on  Evidence,  vol.  3,  §  2301,  and 
cases  there  cited. 


Applying  this  rule  to  the  objection  under 
discussion,  it  would  seem  plain  that  tbe  evi- 
dence was  prop^ly  admitted. 

[6]  2.  Objection  was  also  made  to  the  ad- 
mission In  cross-examination  of  certain  ques- 
tions addressed  to  and  answered  by  a  witness 
called  by  defendant,  upcm.  the  claim  tliat 
those  questions  related  to  customary  acts  ot 
others,  and  In  support  of  this  objection  the 
defendant  cites  Swasey  v.  M.  O.  R.  B.  Co., 
112  Me.  399,  92  AtL  825.  The  testimony  was 
not  offered  for  the  purpose  of  showing  cus- 
tom, but  to  show  knowledge  that  men  were 
in  the  Cars,  or  c^portunlty  for  knowledge,  on 
the  part  of  the  conductor  of  the  train,  and 
the  necessity  of  corresponding  care.  This 
objection  fails,  for  the  evidence  was  properly 
admitted  upon  the  latter  grounds. 

Motion. 

[7]  The  defendant  urges,  not  only  that  its 
negligence  was  not  established,  but  that  the 
evidence  shows  contributory  negligence  on 
the  part  of  the  plaintiff.  The  charge  of  the 
presiding  Justice  is  not  made  part  of  the  caae, 
and  we  must  therefore  assume  that  appro- 
priate instructions  were  given  upon  those  ele- 
ments. Under  thoee  instructions  the  Jury 
has  found  its  verdict  in  favor  of  the  plaintiff. 
That  the  damages  are  excessive  is  also  urged. 
While  the  court  might  have  assessed  those 
damages  In  a  smaller  sum,  if  the  decision 
were  primarily  addressed  to  tliat  tribunal, 
yet  the  questions  of  negligence  and  amoont 
of  damages  are  facts  properly  within  tbe  fo- 
rum of  the  Jury,  and  we  are  not  convinced  of 
such  manifest  error  on  the  part  of  the  Jury 
findings  as  to  require  us  to  disturb  them. 

Motion  and  exceptions  overruled. 


DENSMORB  t.  THURSTON. 

(Supreme  Judicial  Court  of  Maine.     April  1, 
1916.) 

Brbaoh  or  Mabbiaob  Pbomisb  «s»2S— Dax- 

AOE8. 

In  an  action  for  breach  of  promise  of  mar- 
riage, plaintiff  is  entitled  to  recover  just  compen- 
sation for  her  loss  and  damage  by  reason  of  de- 
fendant's breaking  their  engagement  to  marry, 
which  damages  should  be  computed  on  the  prin- 
ciple of  indemnity  and  reasonable  compensation 
for  plaintiff's  loss,  and  not  on  that  of  punish- 
ment ;  the  jury  having  a  right  to  consider  plain- 
tiff's loss  by  reason  of  the  money  value  or  world- 
ly advantage  to  her  of  a  marriage  with  defend- 
ant, also  the  wounds  and  injury  to  her  affec- 
tions caused  by  bis  rejection  of  bier,  and  the  dis- 
tress of  mind  and  mortification  suffered  as  a 
result  of  defendant's  bad  faith  in  breaking  his 
promise,  and  also  defendant's  financial  worth. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  |  38;  Dec  Dig. 
®=»25.] 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Lillian  T.  Densmore  against 
Guy  L.  Thurston.  On  defendant's  motion 
to  set  aside  verdict  for  plaintiff  for  $7,Q00i 
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KoU(n  oremdad  oondtUonaUy  upon  plain- 
tUTa  filing  a  remlttitar. 

Argued  before  SAVAOi:,  O.  J.,  and  COR- 
NISH, KINO,  H.Ar«BY,  HANSON,  and  PHIL- 
BROOK.  JJ. 

William  H.  Oulllrer,  of  Portland,  for 
plaintiff.  H.  H.  Hastings,  of  Bethel,  and  Mo 
GlUlcuddy  &  ITorey,  of  Lewiston,  for  defend- 
ant. 

PER  CURIAM.  This  Is  an  action  to  re- 
cover damages  because  of  the  defendant's 
breach  of  promise  to  marry  the  plaintiff. 
The  verdict  was  for  the  plaintiff,  and  the 
damages  were  assessed  at  $7,500.  The  case 
is  before  this  court  upon  defendant's  mo- 
tion to  set  aside  the  verdict,  and  Is  urged  be- 
cause the  damages  awarded  are  excessive. 

The  plaintiff  is  a  trained  nurse,  35  years 
old.  The  defendant  is  49  years  old,  the  post- 
master at  Bethel,  and  proprietor  of  a  coun- 
try store,  and  was  divorced  from  his  wife, 
for  her  fault,  in  October  previous  to  his 
meeting  the  plaintiff  in  March  or  April,  at 
which  time  the  defendant  was  ill,  and  the 
nurse  who  was  attending  him  left,  and  the 
attending  physldan  sent  for  the  plaintiff. 
The  plaintiff  attended  him  from  10  days  to 
2  weeks,  and  returned  to  Portland.  There 
was  some  correspondence  between  them  be- 
fore the  engagement  to  marry  was  made. 
The  plaintiff  visited  Bethel  two  or  three 
times,  during  which  visits  the  plaintiff  paid 
her  considerable  attention.  He  also  visited 
her  at  Portland  several  times,  and  'on  the 
6th  or  eth  of  August  they  became  engaged, 
and  afterwards  the  defendant  presented  her 
with  a  diamond  engagement  ring  and  she  sent 
■out  notices  of  their  engagement.  The  en- 
gagenient  continued  for  28  or  29  days,  when 
the  defendant  broke  it  and  notified  the  plain- 
tiff that  he  could  not  marry  her. 

The  plaintiff  was  entitled  to  recover  Just 
compensation  for  her  loss  and  damages  by 
reason  of  the  breaking  of  the  engagement, 
not  damages  as  a  punishment  for  the  de- 
fendant's breach  of  his  contract,  as  clearly 
stated  by  the  presiding  Justice  In  his  charge. 
The  damages  should  have  been  computed  on 
the  principle  of  indemnity  and  reasonable 
■compensaticm  for  the  plaintiff's  loss  by  rea- 
son of  the  breach  of  the  promise  of  marrlags, 
MtA  the  Jnry  had  a  right  to  ccmslder  the  loss 
to  her  by  reason  of  the  disappointment  of 
her  reasonable  expectations — the  money  val- 
ue or  worldly  advantage  to  her  of  a  marriage 
with  the  defendant;  also  the  wounds  and 
injury  to  her  affections  caused  by  the  re- 
jection and  the  distress  of  mind  and  mortifi- 
cation that  she  had  suffered  as  a  result  of 
the  defendant's  bad  faith  in  breaking  hlB 
promise  to  marry  her;  also  the  financial 
worth  of  the  defendant  Hlckey  v.  Kimball, 
109  Me.  433,  84  Atl.  943. 

A  careful  reading  of  the  evidence  clearly 
«hows  that  the  Jury  In  the  assessment  of 


damaigea  either  misapprehended  or  disregard- 
ed tlte  rule  of  damages  as  stated  to  them  by 
the  presiding  Justice.  As  a  careful  reading 
of  the  evidence  shows,  it  is  Impossible  to  be- 
lieve that  $7,500  was  not  excessive  damages. 
How  madi  the  Jory  were  authorized  to 
award  it  is  bard  to  determine,  bat  it  is  the 
<H>Inlon  of  the  ooart  that  the  extreme  amount 
should  not  have  exceeded  $8,000. 

If  the  plaintiff  files  a  remittitur  of  all 
above  $3,000,  the  mandate  will  be,  "motion 
overruled";  otherwise,  "motioD  sustained 
and  new  trial  granted." 


DOMINION  FBRTIIilZER  CO.  v.  WHITE. 

(Supreme  Judicial  Court  of  Maine.    April  8, 
191&) 

1.  Affbai,  and  Ebbor  «=3242(3)— Presenta- 
tion OP  Gbodndb  of  Bbvikw  in  Ooxmt  Be- 
low—NEcnsm. 

In  an  action  by  a  foreign  corporation,  a 
contention  that  noncompliance  with  the  stat- 
ate  regulating  its  right  to  do  business  in  the 
state  should  have  been  pleaded  in  abatement 
cannot  be  considered  by  the  Supreme  Court, 
wliere  not  ruled  on  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1419,  1420;  Dec  iMg.  <g=> 
242(.S).] 

2.  COBPOBATIONS  «Es661(9— STATDTSS  «E3l84 
— FOBEIGN    COBFOBATIONS    —    AOIIONS    EX 

Delicto— CoNSTB'JCTioN. 

Laws  1911,  c.  152,  §  1,  requires  foreign 
corporations  to  appoint  a  process  agent  within 
the  state,  while  section  2  dedares  that  every 
such  L'oiporation,  before  transacting  busineas, 
shall  file  with  the  secretary  of  state  a  copy  of 
its  charter,  by-laws,  and  certificates,  setting 
forth  the  name  of  tne  corporation,  location  of 
its  principal  o£Sce,  etc.,  and  that  such  failure 
Bball  not  affect  the  validity  of  any  contract  with 
such  corporation,  but  no  action  shall  be  main- 
tained or  recovery  had  in  any  of  the  courts  of 
the  state  by  such  a  corporation  so  long  as  it 
fails  to  comply  with  the  statute.  Held  that,  as 
the  language  of  a  statute  should  be  interpreted 
in  the  light  of  legislative  purposes  and  the  evils 
to  be  remedied,  a  foreign  corporation,  though  it 
had  not  complied  with  the  statute,  may  maintain 
an  action  ex  delicto  to  recover  for  the  conver- 
sion of  its  property;  the  statute  obviously  being 
intended  only  to  deny  recovery  on  contracts  un- 
til the  foreign  corporation  had  Complied  with 
the  law. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2536.  2539,  254^2544.  2o46.  2504: 
Dec.  Dig.  «=»eGl(2):  Statutes,  Cent  Dig.  { 
202;   Dec.  Dig.  <S=»184.] 

Elxceptlons  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Trover  by  the  Dominion  Fertilizer  Com- 
pany against  T.  Herbert  White.  Verdict  was 
directed  for  defendant,  and  plaintiff  except- 
ed.   Exceptions  sustained. 

'Argued  before  SAVAGE,  a  J.,  and  COR- 
NISH, KING,  HALEY,  and  HANSON.  JJ, 

Ryder  &  Simpson,  of  Bangor,  toe  plaintiff. 
Marse  &  Cook  and  T.  B.  Towle.  all  of  Bangor, 
W.  H.  Mitchell,  of  Newport,  and  L.  V.  Jones, 
of  Bangor,  for  defendant 

8AVAG|:,.C.  J.  Action  of  trover  against  a 
sheriff  for  the  value  of  a  certain  quantity  of 
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fertilizer.  The  fertilizer  was  attached  on  a 
writ,  and  sold  on  execution  by  the  defend- 
ant's deputy  as  the  property  of  one  Burns. 
The  plaintiff  claims  that  the  fertilizer  was 
consigned  by  it  to  Bums,  but  not  sold  to  him, 
and  that  it  was  the  owner  at  the  time  of 
the  attachment. 

The  plaintiff  Is  a  foreign  corporation  locat- 
ed at  St.  Stephens,  New  Brunswick.  It  shipped 
the  fertilizer  in  question  from  St.  tStepbens 
to  Burns  at  licvant.  Me.  It  was  shipped 
to  Burns  to  be  sold  by  him,  as  agent,  in  this 
state.  Mr.  Dresser,  the  plaintiff's  manager, 
resides  in  Calais,  Me.,  where  he  has  an  office, 
and  where  he  transacts  more  or  less  of  the 
plaintiff's  business.  The  plaintiff  has  about 
100  agents  in  this  state  to  whom  It  consigns 
fertilizer  for  sale  at  their  respective  places 
of  business.  And  some  of  them,  at  least,  ad- 
vertise that  they  have  fertilizer  for  sale. 

At  the  conclusion  of  the  trial  of  this  case 
the  presiding  justice  directed  a  verdict  for 
the  defendant  on  the  ground  that  the  plain- 
tiff, being  a  foreign  corporation  had  not  com- 
plied with  the  provisions  of  chapter  152  of 
the  Laws  of  1911.    The  plaintiff  excepted. 

Section '1  of  chapter  152  of  the  Laws  of 
1911  requires  every  foreign  corporation,  with 
some  exceptions  not  material  here,  which 
has  a  usual  place  of  business  in  this  state,  or 
which  is  engaged  In  business  ia  this  state 
permanentiy  or  temporarily,  without  a  usual 
place  of  business  therein,  to  appoint  a  resi- 
dent of  the  state  to  be  its  true  and  lawful 
attorney  upon  whom  all  lawful  processes  in 
any  action  against  It  may  be  served,  and  to 
file  the  power  of  attorney  in  the  office  of 
the  secretary  of  state,  and  to  pay  a  fee  of 
$10. 

Section  2  provides  that: 

"Every  such  »  •  •  corporation  before 
transacting  business  in  this  state,  shall,  upon 
payment  of  a  fee  of  ten  dollars  which  is  in  ad- 
cidon  to  the  fee  provided  in  section  one  of  this 
act,  file  with  the  secretary  of  state  a  copy  of  its 
charter,  articles  or  certificate  of  incorporation, 
•  •  •  a  true  copy  of  its  by-laws  and  a  cer- 
tificate •  •  •  setting  forth :  (a)  The  name 
of  the  corporation:  (b)  The  location  of  its  prin- 
cipal office;  (c)  The  names  and  addresses  of 
its  president,  treasurer,  clerk  or  secretary  and 
of  the  members  of  its  board  of  directors;  (d) 
The  date  of  its  annual  meeting  for  the  election 
of  officers;  (e)  The  amount  of  its  capital  stock, 
authorized  and  issued,  the  number  and  par  val- 
ue of  its  shares  and  the  amount  paid  in  there- 
on to  its  treasurer." 

The  officers  and  directors  are  made  sub- 
ject to  penalties  and  liabilities  for  false  and 
fraudulent  statements  and  returns,  and  for 
failing  to  comply  with  the  provisions  of  this 
section  and  of  sections  one  and  five.  The 
section  concludes  as  follows: 

"Such  failure  shall  not  affect  the  validity  of 
any  contract  with  such  corporation,  but  no  ac- 
tion shall  be  maintained  or  recovery  bad  in  any 
of  the  courts  of  this  state  by  any  such  foreign, 
corporation  so  long  as  it  fails  to  comply  with 
the  requirements  of  said  sections." 

This  plaintiff  had  not  compiled  at  the  time 
of  the  trial, 
ni  We  need  consider  only,  one  or  two  of 


the  many  questions  whlcii  have  t>een  argued. 
The  plaintifTs  point  that  noncompliance  with 
the  statute  should  have  been  pleaded  in 
abatement  Is  not  open  to  it  here.  The  point 
was  not  ruled  upon  at  the  trial  below,  and 
is  not  raised  in  the  bill  of  ezcepUonsL 

[2]  The  only  question  raised  in  the  bill  is 
whether  noncompliance  with  the  provisions 
of  chapter  152  of  the  Laws  of  1911,  if  prop- 
erly pleaded  and  shown,  will  defeat  the  main- 
tenance of  this  suit  We  may  assume  that 
the  plaintiff,  a  foreign  corporation,  was  en- 
gaged in  Intrastate  business  in  this  state, 
and  so  became  subject  to  any  state  regula- 
tion which  did  not  burden  interstate  com- 
merce. See  Interstate  Amusement  Co.  v. 
Albert,  239  U.  S.  560,  36  Si«).  Ct  168,  60  L. 
Bd.  — ,  decided  by  United  States  Supreme 
Court  January  10,  1916.  The  question  still 
remains  whether  the  1911  statute  applies  to 
this  action  of  trover.    We  think  It  does  not. 

Though  it  is  not  technically  a  penal  stat- 
ute, it  virtually  penalizes  a  foreign  corpora- 
tion for  noncompliance  with  its  provisions. 
The  courts  generally  have  shown  a  marked 
tendency  to  construe  such  statutes  with  con- 
siderable strictness,  and  not  to  extend  their 
meaning  beyond  what  is  fairly  expressed. 
And  we  think  this  rule  of  construction  is 
the  correct  one.  The  statutes  of  this  sort  in 
one  or  more  states,  by  their  express  terms, 
are  made  applicable  to  actions  ex  delicto,  as 
well  as  to  actions  of  contract.  The  statute 
in  this  state  is  not  so  made.  We  think  it 
should  not  be  extended  beyond  a  fair  inter- 
pretation of  its  language.  To  Interpret  a 
statute  correctly  it  is  necessary  to  read  the 
context  as  well  as  the  text,  to  read  a  whole 
sentence,  and  not  merely  a  phrase,  to  read 
a  section  or  a  chapter,  and  not  merely  a 
sentence.  The  scope  of  Inquiry  may  em- 
brace even  more.  The  language  of  a  statute 
may  be  Interpreted  in  the  light  of  the  legis- 
lative purposes,  the  objects  to  be  served,  the 
evils  to  be  remedied. 

It  is  true  that  in  this  1911  statute  there  is 
the  phrase: 

"No  action  shall  be  maintained  or  recovery 
had  in  any  of  the  courts  of  this  state  by  any 
such  foreign  corporation  bo  long  as  it  fails  to 
comply  with  the  requirements  of  this  statute." 

But  this  phrase  is  a  part  only  of  the  sen- 
tence.   The  sentence  as  a  whole  is: 

"Such  failure  [to  comply  with  the  statat^ 
shall  not  affect  the  validity  of  any  contract  wiUi 
such  corjKjration,  but  no  action  shall  be  main- 
tained or  recovery  had,"  and  so  forth. 

No  action  for  what?  No  remedy  for  what? 
The  context  shows  quite  clearly,  we  think, 
that  the  legislative  thought,  the  legislative 
intent,  was  concerned  with  corporate  con- 
tracts, and  with  remedies  on  such  contracts. 
By  the  statute  a  foreign  corporation  doing 
business  In  this  state  Is  required  to  file  cer- 
tain statements  concerning  its  organization 
and  financial  resources.  In  the  course  of  its 
business  it  makes  contracts.  liioee  contracts 
are  valid,  whether  the  statute  ia  Complied 
with  or  not    But  the  stAtote  saya  no.actioh 
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£h«U  be  maintained  or  reme^  bad  by  the 
corporation  so  long  as  tbe  corporation  falls 
to  comply.  That  was  intended  to  mean,  we 
think,  that  no  action  on  awSi  a  ooatract  can 
be  maintained,  or  remedy  had  for  the  breach 
of  it,  nntll  there  Is  a  compliance  with  tbe 
statute. 

We  discover  no  intention  that  this  statnte 
should  apply  to  remedies  for  wrongs  commit- 
ted against  the  property  in  this  state  of  a 
dellnqnent  foreign  corporation.  The  coavei- 
slon  complained  of  In  tills  action  did  not 
grow  out  of  any  contract  the  plaintifC  had 
made.  It  did  not  grow  out  of  the  plaintiff's 
bustneae  in  this  state.  If  it  owned  property 
here  which  was  attached  as  the  property  ot 
another  party  and  thereby,  converted,  we 
think  It  has  a  right  to  maintain  an  action 
for  that  wrong,  irrespective  of  tbe  statute. 
It  is  not  for  the  court,  but  for  the  Legisla- 
ture, to  broaden  the  statute,  if  the  public  wti- 
fare  requires  it 

The  direction  of  a  verdict  for  tbe  defend- 
^t  on  tbe  ground  of  noncompliance  with  the 
statute  was  error. 

Exceptions  sustained. 


NATIONAL  BANK  OP  SLATINGTON  ▼. 

MAS80PUST.     (No.  66.) 

(C!oart  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1916.) 

1.  V^AVWlXnT  CONVETAHCES  *=s280— CON- 
VKTANCB  TO  CBEDITOE  —  PBBSUMPTION  01 
VUAVDVIXST  Dkbiqn. 

Where  a  Judgment  debtor  sells  or  assigns  to 
his  creditor  to  prefer  him  there  ia  no  presump- 
tion that  he  designed  to  defraud  other  creditors, 
since  a  debtor  may  legally  prefer  one  creditor 
over  another. 

[Ed.  Not<^ — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  803;  Dec.  Dig.  «=> 
280.] 

2.  FBArntJiEHT  CoKVKTANcnEs  «=»298(1)— In- 
tent TO  DXTBAUn  —  SuniciKRCT  OF  Evi- 
OENCK. 

In  a  judgment  creditor's  suit  to  subject  to 
execution  premises  Sold  by  the  judgment  debtor 
to  another  creditor,  evidence  A«(d  insufficient  to 
support  the  finding  that  it  was  the  debtor's  de- 
sign, when  he  conveyed,  to  defraud  complainant 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  i  892;  Dec.  Dig.  4es> 
298(1).] 

3.  FBAItDTJUBNT  CoiTVKTANCBS  «=»301(2)— IN- 
TENT TO  DxrBAnn — Pabticifatioh  of  Gran- 
tee—STuncrENCT  OF  Evidence. 

In  a  judgment  creditor's  suit  to  subject  to 
execution  the  debtor's  realty  conveyed  by  him  to 
an<^er  creditor,  evidence  held  insufficient  to 
show  that  such  other  creditor  participated  in 
the  judgment  debtor's  fraudnlMit  intent,  or  had 
constructive  notloe  thereof. 

[Ed.  Note.— For  other  cases,  see  Frandident 
Conveyances,  Cent  Dig.  |  906;  Dec.  Dig.  ^=> 
801(2).] 

4.  PKATJDTJrjBNT      CONVETAlfOEB      «=»801(1)  ^ 

Fbauddlent  Inibnt  —  CoKBTBtJCTrvE  No- 
tice. 

The  fact  that  a  creditor  to  whom  the  debtor 
conveyed  property  for  a  fair  consideration  knew 
that  there  was  a  4-year  old  suit  pending  against 
such  debtor  on  a  note,  which  suit  was  later  re- 


duced to  judgment,  did  not  place  the  creditor 
under  legal  ohUgation  to  make  further  and 
particular  inquiry  under  penalty  of  being  held 
chargeable  with  notice  of  any  design  on  the  part 
of  the  debtor  to  defraud  the  plaintiff  in  the 
snit 

[Ed.  Note.— Fmr  other  cases,  see  Fraudulent 
Conveyances,  (^ent  Dig.  g  904;  Dec.  Dig.  9=9 

Appeal  from  Court  of  Chancery. 

Bill  by  the  National  Bank  of  Slatington 
against  Joseph  Massopust  From  a  decree 
for  complainant,  defendant  appeals.  Revers- 
ed, and  record  remitted  with  direction  to 
dismiss  the  bill  of  complaint 

A.  C.  Streitwolf,  of  New  Brunswick,  for  ap- 
pellant Beekman  &  Spencer,  of  Perth  Am- 
boy,  for  appellee. 

KALISCH,  J.  The  respondent,  a  judg- 
ment creditor  of  one  Charles  Seel,  filed  its 
bill  in  tbe  Court  of  Chancery,  asking  that  a 
certain  deed  of  conveyance  made  by  Charles 
Seel  of  certain  premises,  previously  owned 
by  him,  to  the  appellant  Joseph  Massopust 
be  set  aside  and  declared  null  and  void,  and 
that  the  premises  be  sold  under  an  execution 
issued  upon  its  judgment  free  from  such 
incumbrance.  Tbe  ground  upon  which  this 
relief  was  asked  for,  as  stated  in  the  bill, 
is  that  tbe  deed  of  conveyance  made  by  Seel 
to  the  appellant  was  without  any  coneddera- 
tion  and  with  intent  to  defraud  the  respond- 
ent 

On  the  19th  day  of  May,  191S,  two  weeks 
after  the  cause  had  been  beard,  iand  after 
tbe  Vice  Chancellor  had  rendered  his  opin- 
ion on  the  facts  before  him,  tbe  complainant 
asked  for  and  obtained  leave  to  amend  its 
bill  and  charge  therein  that  the  appellant 
was  knowingly  a  participant  in  a  fraudulent 
scheme  of  the  Judgment  debtor  and  in  col- 
lusion with  him  to  prevent  the  respondent 
from  collecting  Its  debt  and  to  defraud  it 
Tbe  issue  presented  by  the  pleadings  at  tbe 
time  of  the  hearing  before  the  Vice  Chancel- 
lor was  whether  or  not  the  premises  in  ques- 
tion were  conveyed  by  Seel  to  tbe  appellant 
without  any  consideration  being  paid  there- 
for. The  amendment  allowed  and  made  aft- 
er the  cause  was  folly  heard  and  decided 
by  the  Vice  Chancellor  Imported  a  new  and 
vital  issue  into  the  case  upon  which  the  ap- 
pellant bad  a  right  to  be  heard  and  offer 
proof.  But  as  this  view  would  necessitate 
that  the  canse  be  remitted  to  the  court  be- 
low to  take  further  proof,  and  since  we  have 
arrived  ^t  a  different  result  dispositive  of 
the  case,  from  that  reached  by  tbe  Vice 
Chancellor,  we  prefer  to  dispose  of  it  on  its 
merits. 

From  tbe  proofs  in  the  cause  It  appeared 
that  tn  November,  1910,  tbe  respondent  com- 
menced an  action,  in  tbe  Middlesex  circuit 
oouit,  against  Seel,  on  a  promissory  note 
made  by  him  for  the  sum  of  $900  to  one  Sam 
Caskie,  which  note  came  into  the  hands  ot 
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tbe  res[pondent,  bat  under  what  ciicumstanc- 
ea  l8  sot  dlscloBed  by  tbe  evidence;  that 
Seel  pleaded  a  defense  to  the  action,  and 
that  It  was  not  nntU  September  8,  1914,  that 
respondent  obtained  a  Judgment  against  Seel 
for  the  amount  ot  tbe  note,  wltb  Interest 
and  costs;  that  on  tbe  24th  day  of  Jnly, 
1914,  nearly  two  months  prior  to  the  judg- 
ment. Seel  had  conveyed  to  the  appellant  the 
premises  In  question,  which  consisted  of  two 
lots,  a  dweUlug  house,  and  a  little  work- 
shop in  the  rear,  for  $6,000,  subject  to  a 
mortgage  of  $2,000,  and  an  assessment  ot 
$279.36,  which  were  considered  part  ot  the 
consideration  money,  and  received  a  check 
from  the  appellant  for  tbe  sum  of  $3,t60, 
which  Seel  deposited  to  the  credit  of  tbe 
bank  account  of  Charles  Seel  &  Sons,  of 
which  be  was  a  memt>er.  It  further  ai^iear- 
ed  that  djecks  were  drawn  by  the  firm 
against  the  proceeds  of  the  check  received 
from  the  appellant  in  payment  of  liabilities 
of  tbe  firm  to  its  creditors.  Seel  gave  as  a 
reason  for  selling  the  property  that  the  firm 
was  hard  pushed  for  money  by  its  credi- 
tors, and  that  in  order  to  save  it  from  fail- 
ure and  ruin  lie  sold  bis  property. 

After  tbe  deed  was  delivered  by  Seel  to 
tbe  appellant,  tbe  appellant  demised  August 
1,  1914,  the  premises  conveyed  to  bim  to  the 
firm  of  Charles  Seel  and  Sons  for  3  years 
at  a  yearly  rental  of  $480,  payable  In  equal 
monthly  Installments,  which  rent  appears, 
by  receipts  in  evidence,  to  have  been  paid 
with  regularity  from  August  1,  1914,  by 
Seel  &  Sons  to  a  real  estate  firm  of  wldcb 
the  appellant  was  a  member,  Seel  after  the 
sale  continued  to  use  the  premises  for  a 
dwelling  and  workshop.  It  also  appeared 
that  the  appellant  knew  that  there  was  a 
litigation  between  the  respondent  and  Seel 
over  a  note.  On  this  branch  of  tbe  case  the 
appellant  testified: 

"Mr.  Sed  told  me  that  he  had  this  suit  on, 
but  he  thought  he  wag  goini;  to  win  tbe  suit,  and 
that  the  National  Bank  of  Slatington  had  more 
security  already  than  was  really  due  them  on 
the  notes." 

And  then  again: 

"Why,  Mr.  Seel  told  me  it  was  an  accommoda- 
tion note,  and  he  was  to  receive  slate  for  that 
note  according  as  be  needed  the  slate." 

The  appellant  was  then  asked: 
"Q.  Now,  at  the  time  he  came  to  you,  did  he 
make  you  a  proposition  of  $6,300  for  this  proper- 
ty, did  be  say  anything  about  the  Utigation  at 
that  time?  A.  Well,  I  asked  liim,  I  says.  'How 
are  you  making  out  with  the  Bank  of  Slating- 
ton? be  says,  Tbe  case  is  about  over,  and 
they  have  got  more  security  than  they  have 
outstanding;'  •  *  *  he  said 'he  never  thought 
that  they  could  get  a  Judgment  against  him.* " 

The  appellant  admitted  that  be  made  no 
further  investigation,  and  said  that  be  re- 
lied on  what  Seel  had  told  lilm.  The  appel- 
lant furtlier  admitted  that  Seel  and  he  liad 
been  on  Intimate  terms  of  friendship  for  25 
years. 

Upon  this  state  of  tke  case  tbe  learned 
Vice  Chancellor  condnded,  as  follows: 


"Massopnat  [the  appellant]  on  tbe  witBess 
stand  admitted  that  he  knew  alxHit  the  liti^- 
tion  which  was  pending  between  the  complain- 
ant and  Seel  over  the  $900  note  mentioned  in 
the  pleadings.  Tht  Judgment  was  entered  in 
S^tember  for  lack  of  an  adeqmMie  defense. 
Pending  the  suit,  and  in  tha  Joly  previous,  Kaa- 
Bopust  took  his  title.  He  paid  what  appears  to 
have  been  a  fair  price  for  the  property— at  least 
the  price  that  he  paid  is  nM  qnestiraied— bnt 
after  he  took  his  deed  he  retained  Seel  in  posses- 
sion and  gave  bim  a  lease  at  $40  a  month,  under 
which  Seel  still  holds  possession  of  the  premises, 
naing  the  same  as  Ids  dwelling  place  and  work- 
sliop.  I  think  Aere  is  no  doubt  that  Massopast 
knew  about  Seel's  intention,  and,  tliis  t>eing  the 
case,  the  transaction  must  faU." 

[t]  The  abore  remarks  followed  a  declara- 
tion  in  tlie  opinion  of  tbe  Vice  Chancellor 
that  tbe  facts  of  the  present  case  resembled 
very  much  those  before  this  court  In  Tantum 
v.  Green,  21  N.  J.  Eq.  384,  and  were  within 
the  legal  rule  there  declared.  While  we 
agree  with  the  Vice  Chancellor  that  the  law, 
as  declared  in  Tantum  v.  Green,  supra,  was 
ai^Ueable  to  the  facts  and  circumstances  of 
the  present  case,  we  are  nnable  to  find  in 
them  such  a  stmilarlty  to  those  developed  in 
Tantum  v.  Green,  supra,  as  to  Justify  a 
similar  finding.  The  legal  rule  to  be  ex- 
tracted from  Tantum  v.  Greeni,  supra,  is 
that  where  a  debtor  has  fraudulently  made 
a  sale  or  assignment  of  hia  property  with 
intent  to  binder,  delay,  and  defeat  a  Judg- 
ment creditor  In  collecting  his  debt,  such 
Judgment  creditor  may  file  a  bill  In  equity 
to  have  such  sale  or  assignment  set  aside, 
even  though  tbe  vendee  or  assignee  be  a 
purchaser  for  full  value.  But  In  order  to 
succeed,  the  Judgment  creditor  must  not 
only  prove  that  tbe  Jadgment  debtor  made 
tbe  sale  or  assignment  for  tbe  purpose  of 
hindering,  delaying,  and  defeatiifg  the  col- 
lection of  the  Judgment,  but  also  that  tbe 
vendee  or  assignee  of  tlie  prc^erty  partici- 
pated In  such  fraudulent  intent,  or  at  the 
time  such  sale  or  assignment  took  place  bad 
brought  to  his  notice  such  facts  and  circum- 
stances from  which  tbe  fraudulent  intent 
of  the  vendor  or  assignor  was  a  natural  and 
legal  inference.  This  legal  rule,  however, 
iB  to  be  applied  in  a  manner  so  that  It  will 
not  confiict  with  another  well-settled  rule  in 
this  state  that  a  debtor  may  prefer  one  credi- 
tor over  another.  Thus  in  Essex  Cbosen 
Freeholders  v.  Undsley,  41  N,  J,  Eq.  194,  » 
Atl.  394,  Vice  Chancellor  Van  Fleet  said: 

"A  debtor  has  a  right  to  prefer  one  «t  more  of 
his  creditors  over  the  others,  and  so  long  as  he 
exercises  this  right  honestly,  his  sets,  whether 
the  preference  be  created  by  sale  or  pledge,  are- 
unimpeachable." 

And  in  Mucbmore  t.  Budd,  13  N.  J.  Law. 
J.  25,  tbe  late  Cbi^  Justice  Depue,  sitting 
in  the  Essex  drcoit,  said: 

"The  question  is  whether  a  debtor  in  failmg 
circumstances  can  dispose  of  all  liis  property  by 
voluntary  assignment,  either  absolutely  or  by 
way  of  pledge,  for  the  benefit  of  certain  creditors 
to  the  exclusion  of  others.  This  right  has  nev- 
er been  doubted  by  the  courts  of  this  stat^" 
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See  nme  case,  affirmed  by  tUa  court  In 
SS  N.  J.  Law,  se»,  22  Atl.  S1& 

FurthemtMe,  It  Is  obvious  that  In  many 
cases  the  natural  result  at  a  preference  of 
one  creditor  oyet  anotber  will  be  to  hinder, 
delay,  and  oftentimes  defeat  the  collection 
of  a  claim  of  a  creditor  left  ont 

Allusion  is  made  to  this  legal  situation  for 
the  purpose  of  demonstrating  that  no  design 
to  defraud  creditors  will  be  presumed  from 
the  mere  fact  that  a  debtor  in  failing  cir- 
cumstances has  sold  his  property  for  the 
purpose  of  preferring  certain  creditors  over 
others.  Such  a  transaction  may,  in  Qpnjnnc- 
tion  with  other  facts  and  drcumatances,  be 
a  potent  factor  in  determining  whether  or 
not  there  was  such  a  fraudulent  design  exist- 
ing in  the  mind  of  the  debtor,  at  the  time 
he  made  the  conveyanca  But  if  the  facts 
and  circumstances  are  consistent  with  an 
honest  purpose,  the  mere  fact  that  the  cred- 
itor left  out  is  prevented  from  collecting  his 
Judgment  is  not  sufficient  to  raise  the  infer- 
ence of  fraud. 

[2]  In  the  present  case  Beel  was  engaged 
in  a  litigation  with  the  respondent  for  4 
years,  ccmcerning  his  liability  on  the  note 
which  it  held.  His  testimony  was  that  he 
firmly  believed  that  he  had  a  valid  defense 
to  the  action  on  the  note.  At  any  rate,  it 
appears  that  the  respondent  permitted  the 
cause  to  slumber  4  years  before  bringing  it 
on  for  trial.  If  the  case  was  a  plain  one  and 
without  defense,  the  long  delay  in  bringing 
it  to  trial  and  reducing  the  note  to  Judgment 
while  Seel  was  the  owner  of  property  suffi- 
cient to  pay  the  claim  is  a  strong  circum- 
stance corroborative  of  Seel's  statement  that 
be  believed  that  he  had  a  valid  defense  to 
the  note  and  would  win  in  the  end.  Further- 
more, if  it  was  Seel's  intention  to  defraud 
the  respondent,  he  had  abimdant  opportunity 
during  the  pendency  of  the  lawsuit  to  in- 
cumber or  dispose  of  it  Seel  testified  that 
it  was  only  when  other  creditors  were  press- 
ing him  that  he  appealed  to  the  appellant,  a 
friend  of  26  years'  standing,  who  had  the 
means  and  ability  to  purchase  the  property, 
to  boy  It.  It  was  the  most  natural  thing  for 
Seel  to  apply  to  a  friend  for  aid.  The  Vice 
Chancellor  found  that  the  price  paid  for  the 
property  was  a  fair  price  for  it,  and  the 
evidence  Shows  that  the  proceeds  received  by 
Seel  from  the  sale  went  into  the  firm  ac- 
count of  Seel  &  Sons  and  disbursed  in  the 
payment  of  creditors  of  the  concern.  All  this 
bad  occurred  about  seven  weeks  before  the 
respondent  obtained  its  Judgment.  We  think, 
th^efore,  that  the  facts  did  not  Justify  the 
inference  drawn  by  the  Vice  Chancellor  that 
It  was  Seel's  design,  at  the  time  he  conveyed 
his  property  to  the  appellant,  to  defraud  the 
respondent. 
.  [3,4]  But  even  U  It  were  assumed  that 
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there  was  proof  sufficient  to  warrant  an  in- 
ference that  the  debtor's  design,  at  the  time 
he  conveyed  his  property  to  the  appellant, 
was  to  fraudulently  defeat  the  respondent 
from  collecting  its  dalm,  the  proofs  fall  short 
of  establishing  that  the  appellant  participat- 
ed in  such  alleged  fraudulent  design,  or  that 
at  the  time  of  such  sale  the -appellant  had 
brought  to  his  notice  facts  and  circumstances 
from  which  the  fraudulent  intent  of  the  debt- 
or was  a  legal  and  natural  inference. 

The  Vice  Chancellor  thought  that  because 
the  appellant  knew  of  the  lawsuit  between 
the  respondent  and  Seel,  the  appellant  was 
pat  upon  inquiry.  As  there  was  nothing 
more  brought  to  his  notice  than  there  was 
an  old  lawsuit  over  a  note  pending  between 
Seel  and  the  respondent,  and  which  Seel  told 
the  respondent  that  he  expected  to  win,  it  is 
difficult  to  conjecture  what  further  partic- 
ular inquiry  the  appellant  was  under  legal 
obligation  to  make.  It  is  fairly  within  the 
common  experience  of  every  one  that  as  a 
general  thing,  each  party  to  a  lawsuit  ex- 
pects to  win.  Lawyers  undertake  the  cases 
of  their  clients  to  that  end.  It  would  be 
most  unfortunate  for  the  business  world  if 
because  of  the  fact  that  there  was  a  lawsuit 
pending  against  a  business  man,  that  there- 
fore a  purchaser  who  bought  property  of 
him,  with  knowledge  of  such  lawsuit,  bought 
at  the  peril  of  having  his  title  to  the  prop- 
erty Invalidated,  unless  he  interviewed  the 
vendor's  creditor  or  his  lawyer  as  to  the 
probable  outcome  of  the  litigation,  and  was 
guided  by  the  information  thus  obtained. 
There  was  nothing  unnatural  on  the  part  of 
the  appellant  to  accept  in  good  faith  the  state- 
ment made  by  Seel  that  he  would  win  his 
cause,  in  view  of  the  fact  that  the  respond- 
ent had  failed  to  bring  it  on  for  trial  during 
a  period  of  4  years.  Nor  do  we  attach  any 
significance  to  the  fact  that  the  appellant 
subsequently  made  a  lease  of  the  premises 
to  Beel  &  Sons  for  3  years,  and  that  the 
premises  were  being  used  as  a  dwelling  and 
shop  as  theretofore.  There  is  no  dalm  made 
that  the  rent  reserved  is  not  a  fair  rental 
value  of  the  property.  Further,  It  is  undis- 
puted that  the  rent  has  been  punctually  paid, 
to  the  firm  of  which  the  appellant  is  a  mem- 
ber, by  Seel  &  Sons,  each  month  since  Au- 
gust 1,  1914. 

We  think  it  was  the  most  ndtural  thing 
for  the  appellant  to  have  done,  after  having 
bought  the  property  of  Seel,  in  order  to  aid 
Seel  to  pay  the  creditors  of  Seel  &  Sons  and 
to  help  save  the  business  of  the  firm,  to  per- 
mit the  firm  to  remain  at  a  fair  rental  value 
at  its  accustomed  place  of  business. 

The  decree  of  the  court  below  wlU  be  re- 
versed, and  the  record  remitted,  with  direc- 
tion that  the  bill  of  complaint  be  dismissed, 
with  costs. 
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PEOPLE'S  BUILDING  ft  LOAN  ASS'N  OF 

RIDGBFIELD  PARK  v.  VANIEW- 

SKY   et  QX. 

(Court  of  Erron  and  Appeals  of  New  Jeney. 

March  6,  1916.) 

(SyUahut  hy  the  Court.)- 

1.  Mechanics'  Liens  «=»201(7)  —  Coholu- 

BIVENESS— MaTTKBS   CONCLUDED— COLLATER- 
AL Attack. 

Where  a  judement  in  an  action  to  enforce 
a  mechanic's  lien  claim,  in  which  the  holder  of 
a  mortgage  is  a  party,  adjudges  that  the  mort- 
gage is  a  lien  prior  to  the  lien  claim,  and  in 
terms  declares  that  the  judgpent  is  subject  to 
the  mortgage,  it  is  a  determination  of  the  pri- 
orities of  tlie  liens  under  section  24  of  the  Me- 
chanic's Lien  Act  (C.  S.  vol.  3,  p.  3309),  the 
tiuth  of  which  the  lien  claimant  is  estopped  to 
deny,  in  proceedings  taken  to  foreclose  the 
mortgage  espcdally,  if  relying  on  the  verity  of 
the  judgment,  the  mortgagee  has  applied  to  a 
part  of  the  principal  secured  by  the  mortgage 
in  payment  of  a  debt  for  material  furnished  for, 
and  actually  used  in  the  erection  of  a  building 
on  the  mortgaged  premises,  although  such  appli- 
cation be  made  after  the  entry  of  the  judg- 
ment. The  priorities  established  by  the  judg^ 
ment  cannot  be  assailed  in  a  collateral  proceed- 
ing where  the  court  in  which  the  judgment  was 
entered  had  jurisdiction  to  determine  all  ques- 
tions of  priority  between  the  parties  to  that  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  (  607;   Dec.  Dig.  <S=»291(7).] 

2.  Execution  «=»268  —  Sals  —  Estofpel  of 
pubchabebs. 

The  purchaser  at  a  sheriff's  sale  in  satis- 
f.iction  of  the  purchaser's  judgment,  which  by 
its  terms  is  subject  to  a  mortgage,  is  estopped 
to  deny  that  he  bought  subject  to  it ;  tJie  adjudi- 
cation in  his  action  having  established  the  pri- 
ority of  the  mortgage  subject  to  which  the  prop- 
erty was  sold,  he  cannot  dispute  the  priority 
when  called  upon  to  pay  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  H  762-767;  Dec  Dig.  «=>268.] 

Appeal  from  Court  ot  Chancery. 

Suit  by  the  People's  Building  &  Loan  Asso- 
ciation of  Ridgefield  Park  against  Isaac  Va- 
nlewsky  and  wlfa.  From  a  decree  for  de- 
fendants, plaintlflT  appeals.  Reversed,  with 
costs. 

William  J.  'Morrison,  Jr.,  of  Ridgefield 
Park,  for  appellant  Raymond  P.  Worten- 
dyke,  of  Jersey  Caty,  for  appellees. 

BERGEN,  J.  The  complainant,  a  building 
and  loan  association,  is  seeking  to  foreclose 
a  mortgage  given  after  the  commencement  of 
a  building  on  the  mortgaged  premises  but 
duly  recorded  before  defendant  filed  his  lien 
claim.  The  mortgage  was  given  to  secure  the 
sum  of  $2,800  to  be  advanced,  according  to 
the  oral  agreement  of  the  parties,  as  the 
erection  of  the  building  progressed;  from 
this  amount  $140  was  deducted  as  a  premium 
and  two  payments  aggregating  $1,726  were 
made  on  account  of  principal  before  the  lien 
claim  was  filed,  making  a  total  of  $1,866. 

Aug^t  4, 1913,  the  complainant  gave  to  the 
mortgagor  its  check  for  the  balance  due  'and 
she  indorsed  and  delivered  it  to  the  counsel 


of  complainant,  who,  September  loth,  paid 
out  of  it  $750  to  a  materialman  who  had  fur- 
nished materials  for  the  construction  of  the 
building,  and  on  September  23,  1913,  he  paid 
to  the  complainant  the  balance  he  had  in 
hand  towards  interest  and  fines  due  to  it. 
The  contest  In  this  case  relates  to  the  dis- 
bursement of  this  balance,  and  the  advisory 
master,  to  whom  the  cause  was  referred  to 
hear  and  advise  the  Chancellor  what  decree 
should  be  made,  advised  that  the  lien  claim- 
ant was  entitled  to  priority  as  to  the  $750, 
and  that  the  balance  paid  on  account  of  Inter- 
est and  fees  was  not  ai>pUed  towards  the 
erection  of  the  building,  and  therefore  not 
an  advance  whidi  it  was  entitled  to  make, 
and  to  that  extent  the  medianiCs  lien  was 
also  prior  to  the  complainant's  mortgage. 

The  gueetion  raised  by  thlB  appeal  is 
whether  the  defendant  is  entitled  to  priority 
to  the  extent  of  the  amount  retained  by  com- 
plainant for  Interest  and  fines,  and  also  to 
the  $750  paid  on  account  of  materials  used  in 
the  construction  of  the  building  to  a  person 
other  than  the  defendant,  because  it  was 
paid  after  defendant  had  obtained  a  Judg- 
ment on  his  lien  claim.  We  do  not  deem  it 
necessary  to  determine  the  question  whether 
the  mortgagee  may  lawfully  pay  out  of  the 
mortgage  fund  the  debt  of  a  materialman 
who  has  furnished  materials  used  in  con- 
structing 'the  building  in  preference  to  one 
who  has  filed  a  mechanic's  lien  claim  and  re- 
duced it  to  Judgment,  because  the  case  can 
be  disposed  of  for  reasons  not  based  upon, 
nor  Involving  that  question. 

[1 ,  2]  The  defendant  filed  a  mechanic's  lien 
claim  against  the  mortgaged  premises  April 
9,  1913,  and  at  that  time  all  of  the  money 
the  mortgage  was  given  to  secure  had  been 
actually  paid  for  the  material  except  the  last 
payment  of  $934,  no  question  4)elng  raised 
concerning  the  previous  payments.  The  Judg- 
ment was  entered  Septemljcr  11,  1913,  "gen- 
erally against  the  builder  and  especially 
against  the  lands  and  building  in  complaint 
described,  subject  to  the  Uea  of  the  mortga- 
ges of  the  People's  Building  ft  Loan  Associa- 
tion of  Ridgefield  Park,  N.  J.,  and  Carl  Hall- 
berg,  respectively." 

The  proceedings  leading  to  this  Judgment 
are  not  shown  in  the  present  record,  but  In 
the  title  of  the  cause  under  which  the  fore- 
going Judgment  was  altered  the  complainant 
was  a  defendant  as  mortgagee,  as  provided 
by  the  statute  (section  23,  O.  S.  vol.  8,  p. 
3307),  which  requires  that: 

"Suit  shall  be  commenced  by  summons  against 
the  builder  and  the  owner  of  the  land  and  ouild- 
ing,  and  ev«y  person  holding  a  mortgage  of 
record  against  the  property  afCected  by  said 
claim,  whose  mortgage  would  be  cut  off  by  a 
sale  under  said  claim." 

Section  24  provides : 

"And  any  defendant  mortgagee  may  have  a 
further  plea  that  said  lien  claim  is  subject  to 
snch  mortgagee's  lien,  and  the  judgment  in  any 
such  case  shall  determine   the  priority  of  the 
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liens  of >  tbe  plaintiff  and  eacb  of.  said  defeod- 
ants." 

This  court  held  m  CulTer  t.  Lleherman,  69 
N.  J.  Law,  341,  56  AO.  812,  that  the  purpose 
of  this  statute  was  to  settle  in  a  single  suit 
the  liens  of  all  persons  who  have  any  inter- 
est in  the  property  and  to  determine,  among 
other  matters,  "What  mortgage  incumbrance 
is  upon  each  piece  of  property,  and  the  prior- 
ities between  the  mortgagees  and  the  plain- 
tiCts'  special  Judgment"  In  determining 
"what  mortgage  incumbrance"  there  is  on  a 
property,  the  court  most  of  necessity  ascer- 
tain the  amount  which  is  entitled  to  priority, 
for  if  it  be  assumed  that  the  amount  cannot 
be  inquired  into,  then  the  real  priorities 
could  not  be  ascertained.  In  the  present 
case,  the  building  was  commenced,  and  part 
of  the  lien  claimant's  materials  furnished,  be- 
fore the  mortgage  was  recorded,  and  it  would 
baTe  been  "cut  off"  by  the  sale  if  not  protect- 
ed by  section  15  of  the  act  which  gives  prior- 
ity to  such  a  mortgage  to  the  extent  of  the 
money  actually  "advanced  and  paid  by  the 
mortgagee  and  applied  to  the  erection  of 
any  new  building  upon  the  mortgaged  lands" 
if  recorded  before  the  filing  of  a  lien  claim. 

Under  these  conditions  the  presumption 
must  be  that  .when  the  Judgment  was  enter- 
ed in  the  suit  brought  by  the  lien  claimant, 
the  defendant  in  this  cause,  adjudging  that 
such  Judgment  was  subject  to  the  Uen  of 
complainant's  mortgage,  that  the  trial  court 
found  that  it  was  subject  to  the  entire  sum 
for  wUch  the  mortgage  was  given.  This 
Judgment  was  entered  September  11,  1913, 
and  was  not  appealed  from  by  the  present 
defendant,  and  thereupon  the  counsel  of  the 
mortgagee,  on  September  19,  1913,  paid  the 
$750  to  a  materialman  on  account  of  his 
claim  for  material  furnished  and  used  in  the 
erection  of  the  building.  Under  these  cir- 
cumstances the  Judgment  plaintiff  is  estop- 
ped from  now  denying  the  force  and  effect  of 
the  Judgment  entered  by  him,  and  relying 
upon  which  the  complainant  applied  the  bal- 
ance In  hand  towards  the  payment  of  an  un- 
satisfied claim  for  materials  used  in  the 
erection  of  the  building.  The  natural  effect 
of  the  act  of  the  defendant  tn  procuring  a 
Judgment  to  be  entered  in  Ids  favor  subject 
to  complainant's  mortgage,  in  an  action 
where  the  court  had  Jurisdiction  to  deter- 
mine priorities,  and  in  which  the  complain- 
ant was  a  party  asserting  the  priority  of  its 
mortgage,  would  be  to  induce  the  complain- 
ant to  believe  that  its  mortgage  was  a  prior 
lien,  and  if  it  acted  on  such  inducement,  so 
that  if  the  plaintiff  in  that  suit  be  permitted 
to  deny  the  truth  of  the  Judgment  record  the 
complainant  must  suffer  harm,  such  plaintiff 
will  be  estopped  sndi  denial.  Mutual  Life 
Ins.  Co.  V.  Norris,  SI  V.  J.  Eq.  583.  It  was 
the  duty  of  the  plaintiff  in  the  Judgment  rec- 
ord to  know  that  the  effect  of  the  Judgment 
was  to  make  the  entire  mortgage  a  lien  prior 
to  the  Judgment,  and  he  is  presumed  %o  know 


that  the  complainant  would  so  treat  it  and 
could  safely  do  so.  The  land  embraced  in  the 
mortgage  was  sold  in  executlcm  of  the  judg- 
ment by  the  sheriff  of  the  county  of  Bergen, 
and  purchased  by  plaintiff  therein  for  $50, 
who  now  contends  that  the  Judgment  was  mot 
subject  to  the  entire  mortgage,  but  to  only  a 
part  tliereof  upon  the  ground  that  more  than 
a  year  after  its  entry,  and  the  application  of 
the  balance  of  the  principal  of  the  mortgage 
for  the  payment  of  materials  actually  .used 
in  the  construction  of  tue  building,  the  Judg- 
ment was  amended  by  a  rule  allowed  by  the 
court  which  did  not  open  tlie  original  Judg- 
ment bat  ordered : 

"That  said  order  as  amended  be  further 
amended  so  as  to  read  as  follows,  *  *  *  that 
said  Judgment  is  subject  to  the  mortgage  (of  the 
complaiDont)  to  the  extent  of  the  Bum  of  eight- 
een hundred  and  sixty  ($1,860)  dollars  actually 
advanced  thereon  at  the  tune  of  the  trial,  and 
also  to  the  extent  of  such  further  moneys  ad- 
vanced thereon,  not  in  excess  of  the  principal 
thereof  as  shall  be  adjudited  by  a  competent 
court  to  be  entitled  to  priority  over  the  said 
lien  and  the  judgment  thereon." 

What  the  original  amendment  was  does 
not^  appear  in  this  record,  but  the  aboye  or- 
der, even  if  the  court  had  the  power  to  amend 
the  Judgment  so  long  after  its  entry,  which 
we  are  not  to  be  considered  as  conceding, 
could  not  and  did  not  change  the  status  of 
the  parties  which  resulted  from  their  previ- 
ous conduct  based  upon  the  original  Judg- 
ment 

In  addition  to  this  the  attempted  amend- 
ment does  not  conform  to  the  requirement  of 
the  statute  t>ecause  it  does  not  determine  the 
respective  priorities  in  the  action  brought  to 
settle  that  question,  but  leaves  a  part  of  it 
to  be  settled  by  some  other  tribunal,  a  situa- 
tion which  the  statute  does  not  provide  for 
or  contemplate.  The  original  Judgment  was 
entered  in  conformity  with  the  statute,  and 
determined  the  respective  priorities  of  the 
liens,  and  it  has  not  been  expressly  vacated 
or  set  aside,  nor  impliedly  altered  by  this 
inefficacious  order  .which  did  not  adjudge  the 
issue  as  directed  by  the  statute  which  re- 
quires that  "the  Judgment  In  any  such  case- 
shall  determine  the  priori^  ot  the  liens  oit 
the  plaintiff  and  each  of  said  defendants," 
and  this  the  amended  order  does  not  do.  The 
fact  that  the  order  was  made  by  consent 
does  not  confer  on  the  court  Jurisdiction  to 
enter  a  Judgment  in  violation  of  the  statute 
under  which  the  plaintiff  in  that  action  was 
proceeding,  for  tf  not  authorised  by  law,  it 
was  a  nullity.  It  thus  aiq^ears  that  the  de- 
fendant purchased  the  land  at  a  sale  made  in 
satisfaction  of  a  Judgment  which  a  court 
having  Jurisdiction  of  the  parties  and  the 
subject-matter  had  adjudged  was  subject  Uy 
oomplalnant's  mortgage,  and  he  must  be 
assumed  to  have  brought  with  knowledge  .of 
the  legal  status  established  by  his  Judg- 
ment, and  also  that  the  complainant  had  a 
right  to  rely  upon  the  adjudication  that  its 
mortgage  was  a  prior  incumbrance  to  the- 
Judgment  and  did  not  require  protection  at 
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the  sale,  and  the  effect  of  the  decree  appeal- 
ed from  Is  to  relieve  him  from  the  payment 
of  a  part  of  the  purchase  price  which  he,  In 
effect,  agreed  to  pay  for  the  property,  by 
reducing  the  mortgage  of  the  ccnnplaloant  to 
the  extent  of  $934.  To  permit  this  wonld 
produce  an  inequitable  result  Warwick  ▼. 
Dawes,  26  N.  J.  Eq.  548;  Camden  Safe  Dep. 
Co,  ▼.  atizena'  Ice  Co.,  71  N.  J.  Eq.  221,  65 
Atl.  080.  It  iB  urged  In  respondents'  brief 
that  the  sheriff  gave  notice  before  the  sale 
that  the  property  was  offered  subject  only  to 
a  mortgage  Indebtedness  of  $1,860,  but  there 
Is  no  proof  of  this,  a  paper  purporting  to  be 
a  notice  of  some  character  was  offered,  ob- 
jected to,  and  withdrawn,  and  the  offer  not 
renewed,  so  we  have  no  knowledge  of  Its  con- 
tents; but  if  such  notice  was  read,  it  would 
have  bad  no  effect  because  the  sheriff  could 
not  thereby  alter  or  modify  the  Judgment  of 
the  court  and  thus  change  the  adjudged  pri- 
ority of  the  complainant,  there  being  no 
proof  that  complainant  was  represented  at 
the  sale,  or  had  knowledge  of  the  alleged 
notice.  It  is  not  necessary  to  pass  upon  the 
recitals  in  the  sheriff's  deed  to  the  defendant, 
as  they  are  not  binding  on  the  complainant 
who  was  not  a  party  to  it.  The  complain- 
ant Is  entitled  to  a  decree  adjudging  that 
the  whole  amount  of  the  principal  of  its 
mortgage  and  Interest  Is  due  and  payable, 
less  any  payments  made  by  the  mortgagor 
on  account  thereof,  and  that  the  defendant 
Isaac  Vaniewsky  holds  the  title  to  the  mort- 
gaged premises,  which  he  acquired  by  sale 
thereof  under  his  judgment,  subject  to  the 
payment  thereof. 
The  decree  will  be  reversed,  with  costs. 


MAYOR  AND  CITY  COUNCIIi  OF  BAI/TI- 

MOKE  et  aL  v.  CAUROLL  et  al. 

(No.  87.) 

(Court  of  Appeals  of  Maryland.    March  6, 
1916.) 

1.  Tbiai,  «s»139(1)— Jubt  Question  —  Evi- 
dence. 

Where  there  is  any  evidence,  however  slight, 
legally  sufficient  as  tending  to  prove  the  fact  in 
issue,  the  question  will  be  submitted  to  the 
jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
"   332,   833,   338-341;    Dee.   Dig.   «=> 


^l)?f 


2.  Eminent  Domain  «=s>221  —  Pbooeedings— 
Actions— Evidence. 

In  an  eminent  domain  case,  evidence  held 
to  warrant  snbmission  to  the  jury  of  the  ques- 
tion whether  substantial  damages  could  be 
awarded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {i  660,  661;  Dec  Dig.  «=> 
221.] 

3.  Ekinent    Domain    <d=»l26(3)— Daicaoks— 

"Navioablb"  Stream. 

Where  a  stream  at  high  tide  was  only  two 
feet  deep  and  all  possibility  of  navigation  had 
been  destroyed  by  concrete  tubes  and  a  mnnid- 
pal  pier,  the  city  on  condemning  the  bed  of  the 
stream  to  establish  a  sewer  and  driveway  can- 


not defeat  damages  on  flu  ground  diat  the 
stream  was  a  navigable  one. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  347;   Dec  Dig.  «=»126(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Navigable.] 

4.  Eminent  Domain  ®=>134— Pboceedino»— 
Valde  of  Pbemises. 

Where  property  takes  under  eminent  d<^ 
main  was  valuable  for  railroad  purpoaes,  the 
jury  in  considering  damages  may  consider  its 
value  for  such  purposes. 

[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  356;  Dec  Dig.  «=>134.] 

5.  Afpeai,  and  ESbbob  «=>1060(1>— Bxtibw— 
Habmxjsbs  Ebbob. 

Where  an  ordinance  authorizing  a  railroad 
company,  to  build  its  road  over  lands  which  were 
afterwards  condemned  was  admitted  without 
objection,  the  city  cannot  complain  of  the  admi*- 
sion  of  an  ordinance  repealing  the  first  one. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  4ira,  4157; 
Dec.  Dig.  «=al06O(l).] 

6.  Witnesses     «=»236(1)  —  Examination  — 

QtTESTIONS. 

Where  a  city  condemned  the  bed  of  a 
stream  intending  to  inclose  it  in  a  sewer  and 
build  a  driveway  over,  a  question  as  to  the  value 
of  the  premises  before  condemnation,  subject  to 
the  right  of  sewerage  flowage  in  the  dty,  was 
auiiiciently  broad  to  Include  all  burdens. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {$  817,  819,  824,  826;  Dec  Dig.  «=» 
236(1).] 

7.  Eminent   Domain    ®=5»202(1)— Evidence— 
Admissibiutt. 

Where  valuations  by  an  expert  were  cor- 
rect if  the  basis  was  admitted,  the  figures  by 
which  he  reached  his  conclusions  are  irrelevant 
in  an  eminent  domain  action. 

[Ed.  Note.^For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  641;  Dec.  Dig.  (S=>202(1)J 

a  Eminent  Domain  «=»202(6)— Value— Tax- 
ation. 

Whether  the  premises  were  listed  for  taxa- 
tion is  not  a  proper  method  of  proving  their 
value  in  an  eminent  domain  case. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  641 ;    Dec.  Dig.  «=3202(6).] 

9.  Apfeai.  and  Ebbob  «=>1058(2)— Review— 
Harmless  Ebbob. 

Where  a  witness  subsequently  testified  to 
the  same  matters  excluded,  the  exclusion  was 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |g  4196,  4201 ;  Dec.  Dig.  «=> 
1058(2).] 

10.  Appeal  and  Ebbob  «=»970(3)— Tbial  «=» 
69^)— Pboceedinos— Obdbb  of  Pboof. 

The  order  of  proof  is  largely  in  the  dis- 
cretion of  the  trial  jud(;e,  and  no  appeal  from 
his  ruling  on  an  objection  that  testimony  was 
not  proper  rebuttal  testimony  will  lie. 

[Ed,  Note.— E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3851 :  Dec  Dig.  «=>970(3)  ; 
Trial,  Cent  Dig.  H  139,  140;    Dec  Dig.  «s> 

Appeal  from  Baltimore  City  Court;  James 
M.  Ambler,  Judge. 

"To  be  officially  reported." 

Proceeding  by  the  Mayor  and  City  Council 
of  Baltimore,  a  municipal  corporation,  against 
Charles  Carroll  and  others  for  condemnation 
of  land.  The  Commissioners  for  Opening 
Streets  awarded  nominal  damages,  and  the 
owners    appealed,    and,    from    a    Jndgment 
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awarding  substantial  damages,  'the  dty  ap- 
peals.    Affirmed. 

Argned  before  BOYD,  G.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTI80N,  TJR- 
NER,  STOCKBRIDGB,  and  C»NSTABi:iE, 
33. 

George  Arnold  Frlcfc,  of  Balttmore  (S.  S. 
Field,  of  Baltimore,  on  the  brief),  for  appel- 
lants. R.  B.  Lee  Marshall  and  John  Philip 
HiU,  both  of  Baltimore  (Xhomaa  Hnghes, 
Frank  E.  Welsh,  Jr.,  John  6.  Schilpp  and 
Floyd  Johnson  Klntner,  all  of  Baltimore,  on 
tbe  brief),  for  appellees. 

OONSTABLB,  J.  Hie  commissioners  for 
opening  streets  In  Baltimore  dty  awarded 
nominal  damages  to  the  appellees  In  the  coor 
demnatlon  proceedings  Instituted- to  aoqulre 
property  of  the  appellees  for  the  street  known 
as  "Tbe  Fallsway."  The  appdlees  being  dis- 
satisfied with  the  award  appealed,  and  upon 
trial  before  a  Jury  In  the  Baltimore  dty  court 
were  awarded  $4,138.70  damages,  and,  the 
dty  having  appealed  to  this  court,  we  are 
called  upon  to  review  the  ruUngs  of  the 
court  below. 

Tbe  only  Issne  presented  below  was  as  to 
the  value  of  the  land  taken  by  the  appellant ; 
the  title  for  the  purposes  of  the  case,  be- 
ing conceded  to  be  In  the  appellees,  subject 
to  a  right  of  drainage  by  the  dty. 

The  land  in  controversy  comprises  the 
eastern  half  of  tbe  bed  of  Jones'  Falls,  ex- 
tending from  the  north  side  of  Baltimore 
street  to  the  south  side  of  Low  street,  ex- 
dudlng  tbe  beds  ot  Fayette  and  Lexington 
streets,  and  having  a  total  area  of  27,558 
square  feet.  Tbe  witnesses  considered  this 
tract  as  making  Ave  lots;  one  fronting  on 
Baltimore  street,  one  on  each  side  of  Fay- 
ette street,  and  one  on  each  side  of  Lexing- 
ton street 

[1,2]  The  first  contention  of  the  appellant 
to  be  considered  Is  that  arising  from  the  re- 
fusal of  the  court  to  Instruct  tbe  jury  that 
there  was  no  snffident  evidence  upon  which 
they  could  find  any  inquisition  for  more  than 
nominal  damages,  and  it  will  therefore  be 
necessary  to  examine  the  testimony  to  de- 
termine whether  or  not  there  was  any  foun- 
dation for  the  claim  that  the  court  should 
have  declared  as  a  matter  of  law  that  there 
was  no  evidence,  legally  sufficient,  from 
which  the  Jury  could  find  more  than  nominal 
damageb. 

Jones'  Falls  is  a  stream  entering  the 
dty  from  the  north  and  flows  throagb  its 
center  in  a  general  southeasterly  direction, 
until  It  finally  empties  into  the  harb<».  For 
a  long  time  it  bad  beoi  used  throughout  its 
length  as  en  open  sewer  for  the  city's  sewage. 
In  carrying  out  the  vast  improvements  in 
the  dty  It  was  determined  to  take  care  of 
this  stream,  with  its  polluted  waters  and 
sewage,  by  inclosing  it  in  closed  concrete 
sewers,  and  utilizing  a  portion  of  its  length 
bf  raising  tbe  bed  of  tbe  8ti«am  by  fining  to 


the  level  of  the  adjacent  properttes,  and  thus 
making  the  boulevard  called  tbe  Fallaway. 
Tbe  width  of  the  falls  at  the  lots  in  ques- 
tion was  about  80  feet,  and  40  feet  was  the 
average  width  of  each  of  the  five  lots  of  the 
appellees.  Tbe  tide  ebbed  and  flowed  over 
this  area.  Tbe  limit  of  the  tide  was  Gay 
street.  Just  north  of  Low  street  During  dry 
seasons,  tbe  water  was  but  a  few  Inches  in 
depth,  but  the  mean  high  water  was  about  2 
feet  And  at  times  tbe  water  was  very  high 
from  freshets.  Tbe  bed  of  the  stream  was 
15  feet  below  tbe  level  of  adjoining  proper- 
ties or  the  street  leveL  And  on  each  side 
were  stone  retaining  walls,  built  on  land  be- 
longing to  the  dty. 

Tbe  testimony  as  to  the  value  of  the  lots 
was  very  conflicting;  the  witnesses  for  the 
appellant  daiming  they  had  no  value,  on  the 
theory  that  the  expense  to  be  Incnrred,  before 
they  could  be  put  to  any  utility,  was  so  great- 
ly above  the  price  at  whidi  lots  In  the  neigh- 
borhood could  be  purchased,  that  there  was 
not,  and  would  not  be,  any  market  for  them. 
In  other  words,  their  argument  was,  since  a 
purchaser  would  acquire  them  with  the  duty 
of  taking  care  of  the  burden  upon  them  of 
the  flowage  before  they  could  be  utilized,  that 
the  cost  of  providing  for  that  would  more 
than  equal  the  market  price  they  would  com- 
mand afterwards.  There  were  several  wit- 
nesses to  this,  and,  .while  thdr  testimony  was 
strong  and  to  some  extent  convindng,  yet  it 
was  not  for  the  court  to  say  that  the  Jury 
should  be  bound  by  it,  rather  than  that  pro- 
duced by  the  witnesses  for  the  appellees  to 
the  contrary.  The  weight  of  the  evidence 
was  for  tbe  Jury  and  not  for  the  court.  As 
we  have  so  often  said : 

"A  prayer  seeking  to  take  a  case  from  the  ju- 
ry (as  this  prayer  virtually  does)  for  a  want  of 
legally  suffident  evidence  will  not  be  granted  if 
there  is  any  evidence,  however  slight,  legally 
suffident  as  tending  to  prove  it,  that  (s  to  say. 
competent,  pertinent,  and  coming  from  a  legal 
source ;  but  the  weight  and  value  of  such  evi- 
dence will  be  left  to  tie  jury."  Hodges  v.  Balto. 
Engine  Co.,  126  Md.  307,  M  AH.  1040. 

There  were  testifying  for  the  appellees  two 
real  estate  experts,  two  builders,  and  a  con- 
sulting engineer,  all  more  or  less  familiar 
with  Jones'  Falls  fitom  a  sdentific  stand- 
point. Their  testimony,  when  considered  as 
a  whole,  furnished  evidence  from  which  the 
Jury  could  have  found  tliat  tbe  lots  had  more 
than  a  nominal  value.  The  mere  fact  that  It 
was  possible  that  any  piers  or  piles  erected 
to  support  small  buildings  might  be  washed 
away  by  freshets,  and  the  buildings  thereby 
damaged,  was  not  sufficient  to  say  that,  be- 
cause this  might  happen,  therefore  the  land 
had  no  value  at  all.  And  it  was  positively 
testified  by  these  men,  as  experts,  that  the 
properties  could  be  utilized  in  this  manner, 
and  at  the  same  time  showing  bow  they  would 
provide  for  the  cost  in  building  tbe  supports 
for  the  structures,  yet  keeping  the  Cost  far 
below  what  tbe  lots  then ,  would  be  worth, 
and  not  interfere  with  the  flow  of  the  stream. 


Digitized  by 


Google 


1078 


96  ATIi^NTIO  BBPORTBB 


(Ifd. 


It  was  also  testified  that  the  bed  of  the  i 
stream  liad  a  market  availability  for  rail- ' 
road  purposes.  'Rie  Jury  allowed  damages  . 
rery  much  below  the  minimum  .  valuation 
placed  upon  the  lots ;  and  we  think  there ' 
was  no  error  ccHnmltted,  under  the  facts,  in 
leaving  the  anestlon  to  it  to  determine.  I 

[3]  The  first,  second,  second  A,  third,  and 
fourth  B  of  the  appellant's  prayers  were  ] 
granted,  and  its  second  B  and  fourth  were; 
refused.  The  8ec<md  B  asked  the  court  to 
instruct  the  Jury  that,  since  the  tide  ebbed 
and  flowed  in  Jones'  Falls,  the  public  had  a 
right  of  navigation  over  it  and  the  owners  of 
the  bed  had  no  right  to  erect  any  structure 
thereon  that  would  Interfere  therewith.  The 
testimony  in  the  record  from  the  appellant's 
own  witnesses  shows  conclusively  that  this 
stream  was  not  navigable,  not  only  from  the 
fact  that  usually  it  was  but  a  few  inches  in 
depth  and  an  average  of  but  two  feet  deep, 
but  that,  before  these  concrete  tubes  liad 
compltely  destroyed  whatever  navigability 
it  ever  bad,  the  Kunidpal  Pier  had  practical- 
ly done  so.  The  court  was  correct  in  refus- 
ing this  prayer.  Commonwealth  t.  King,  150 
Mass.  221,  22  N.  B.  806,  6  U  R.  A.  636. 

[4]  The  fourth  prayer  asked  to  have  the 
Jury  instructed  to  disregard  all  the  evidence 
as  to  the  value  of  the  property  for  railroad 
purposes.  Since  the  decision  in  Brack  v. 
Balta  City,  125  Md.  378,  93  Atl.  994,  it  is 
not  necessary  to  consider  this  proposition  at 
any  length  in  this  state,  for  Judge  Umer  has 
carefully  cionsldered  and  analyzed,  not  only 
the  leading  cases  in  this  state,  but  many  in 
other  Jurisdictions,  and  has  announced  as  a 
conclusion  that: 

"The  rule  is  that  the  market  value  of  the  land 
is  to  be  estimated  in  reference  to  the  uses  and 
purposes  to  which  it  is  adapted,  and  that  any 
special  features  which  may  enhance  its  market- 
ability may  properly  be  considered." 

The  only  objection  raised  to  the  appellees' 
only  prayer  is  for  the  omission  from  con- 
sideration of  the  right  of  navigation.  What 
we  have  said  above  disposes  of  this  objection. 

A  large  part  of  the  brief  of  the  appellants 
is  given  over  to  dealing  with  how  the  appel- 
lees' witnesses  arrived  at  their  valuations. 
It  is  sufficient  to  say  that  the  prayers  granted 
for  the  appellants,  as  well  as  the  one  for  the 
appellees,  clearly  and  thoroughly  stated  the 
method  by  which  the  Jury  should  arrive  at 
a  proper  valuation,  and  the  ai^llants  conld 
not  have  suffered  through  any  misunder- 
standing as  to  this. 

[S]  The  first  exception  to  the  testimony 
was  over  the  admission  of  Ordinance  No.  139 
of  the  mayor  and  dty  council,  which  repeal- 
ed an  ordinance,  which  had  previously  given 
authority  to  the  Western  Maryland  Tidewa- 
ter Railroad  Company  to  build  its  road  over 
the  land  of  the  appellees.  The  ordinance 
granting  the  authority  had  already  been  ad- 
mitted without  objection,  and  we  do  not  see 
what  injury  could  have  been  done  the  appel- 
lant, even  though  It  should  be  considered  It- 
relevant 


[6]  The  second  ezoeiptloa  is  to  a  question 
to  one  of  the  real  estate  experts  as  to  the 
market  value  of  the  lots  as  they  existed  inlor 
to  the  imposition  of  the  sewage  tubes  and 
"subject,  however,  at  that  time  to  the  right 
of  sewerage  fiowage  in  the  dty."  It  is  claim- 
ed that  it  should  have  expressed  the  bur- 
den "as  the  necessity  of  carrying  Jones' 
Falls  as  it  was  at  that  time."  We  think 
the  question  as  framed  was  broad  enough  to 
have  Included  the  objection.  Sewerage  flow- 
age  certainly  was  understood  to  have  in- 
cluded everything  that  came  down  the  stream 
— surface  waters,  sewers,  whldi.  In  times 
of  high  water,  made  ap  the  bulk  of  the 
stream. 

The  ruling  on  the  third  exception  was 
proper,  becanse  the  witness  had  not  qualified 
as  an  expert  engineer.  The  fourth  exception 
was  intended  to  be  to  a  remark  made  by  the 
court,  and,  while  it  is  not  dear  that  the 
exception  was  properly  taken,  we  do  not 
think  the  remark  was  so  serious  as  to  amount 
to   reversible  error. 

The  ruling  on  the  flfth  exertion  was  cor- 
rect, for  the  witness  was  an  expert  and  could 
properly  have  given  his  opinion  on  a  sub- 
ject with  whldi  he  had  experience  and  the 
Jury  conld  not  be  supimsed  to  know  anything 
about;  and  it  bad  a  practical  bearing  upon 
the  only  issue. 

The  sixth  and  seventh  exceptions  are  cov- 
ered by  the  decision  In  Brack  v.  Balta  City, 
supra. 

[7]  It  was  conceded  at  the  argument  that 
the  questions  the  subject  of  the  eighth  and 
ninth  exceptions  were  without  force.  In 
these  exceptions  a  real  estate  expert  of  the 
dty  was  asked  on  cross-examination  if  he 
had  not  been  prepared  to  testify  in  another 
trial  that  these  lots  in  controversy  liad  a 
large  value,  if  available  as  dry  lots,  and  had 
answered  that  he  was  so  pr^ared  and  was 
now  BO  prepared,  and  continued  to  give  the 
valuations  based  on  the  hypothesis  that  they 
were  dry  land.  He  stated  that  his  figures 
were  based  cm  the  figures  in  his  report  made 
to  the  city  engineer. 

In  the  tenth  exception,  the  appellant  sou^t 
to  Introduce  the  report  The  appellee  ottae- 
ed  to  allow  the  witness  to  use  the  r^iort  to 
refresh  his  recollection,  but  objected  to  hav- 
ing the  report  admitted  in  evidence.  We 
think  the  court  was  correct  in  exduding  it 
and  we  do  not  see  upon  which  prlndple  it 
was  admissible.  There  was  no  question  rais- 
ed as  to  the  valuations  being  correct  cm  the 
basis  on  which  they  were  made,  and  to  pro- 
duce the  figures  upon  which  they  were 
founded  was  totally  irrelevant 
^  [8]  The  eleventh  exception  was  for  refus- 
ing to  allow  a  witness  to  say  whether  or  not 
these  lots  bad  ever  be«i  listed  tot  taxa- 
tion. That  this  method  of  proving  values 
is  practically  universally  held  to  be  Im- 
proper, see  16  Qyc.  1136,  and  cases  dted  in 
notes;  "> 

LOi  The  queation,  the  ■abjwt  «C  the  twelfth 
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exception,  Should  have  been  permitted  to  Tie 
answered;  but  we  hold  the  refusal  not  to 
be  reversible  error,  for  the  reason  that  the 
same  witness  later  in  his  testimony  substan- 
tially answered  the  same  question.  Oolmary 
V.  Crown,  C!ork  *  Seal  Co.,  124  Md.  476,  82 
Atl.  1061. 

[16]  The  thirteenth  and  fourteenth  ex- 
ceptions were  to  the  qualiflcatlons  of  a  wit- 
ness to  testify  as  an  expert,  and  also  tliat 
it  was  not  pr(^)er  rebuttal  testimony.  As  to 
the  first  objection,  we  think  the  witness  was 
qualified  to  testify  to  the  matters  ag  an  ex- 
pert ;  and,  as  to  the  second,  that  the  order  of 
the  proof  is  largely  in  the  discretion  of  the 
trial  judge  and  from  his  ruling  thereon  no 
appeal  wiU  lia  Balto.  Ches.  &  AtL  By. 
Co.  ▼.  Moon.  118  Md.  880,  84  AU.  636. 

The  fifteenth  is  not  pressed. 

Sending  no  reversible  errors,  we  wUl  af- 
firm the  rulings. 

Bolings  afllrmed,  with  costs  to  the  appel- 
lees, 


WASHINGTON  OROVB  ASS'N  OF  DIS- 

TBICT  OF  COLUMBIA  AND  MABY- 

LAND  V.  WALKEB  et  ux.    (No.  93.) 

(Court  of  Appeals  of  Maryland.    Feb.  29, 1916.) 

1.  Bkuoioub   Societies   «=s>5  —  Bt-LiA.ws — 
Stockholdebs— Title  to  Pbopebty. 

An  association  was  incorporated  to  ac- 
quire camping  grounds  and  to  conduct  relieioua 
cam^  meetings  thereon.  The  original  by-laws 
provided  that  the  certificates  of  stock  should  be 
issued  only  upon  the  authority  of  the  trustees 
and  to  such  persons  as  they  approved,  and  that 
99-year  leases  were  to  be  given  the  stockholders 
who  had  located  their  stock  on  lots  on  ttie  asso- 
ciation grounds.  Neither  the  stock  nor  the 
leases  could  be  assigned  without  the  assent  of 
the  trustees,  and  each  lease  contained  a  clause 
by  which  the  lessee  covenanted  not  to  assign 
or  dispose  of  any  part  of  the  premises  without 
such  consent.  Later  by-laws  contained  similar 
provisions  for  the  issuance  and  transfer  of  cet^ 
aficates  of  stock,  but  contained  no  provision  for 
leasing  lots.  Instead,  it  was  provided  that  the 
shares  of  stock  could  be  located  on  lots  to  be  se- 
lected by  the  holder  with  the  consent  of  the 
trustees,  and  the  form  of  certificate  prescribed 
thereby  provided  that  the  stock  and  lot  were 
both  held  subject  to  the  conditions  imposed  by 
the  charter  and  by-laws.  Held,  that  neither 
.n  the  original  nor  the  later  by-laws  was  any  in- 
tention manifested  by  the  association  to  part 
with  control  over,  or  title  to,  the  lots. 

[Ed.  Note. — For  other  cases,  see  Beligious  So- 
cieties, Cent  Dig.  H  15,  16;    Dec.  Dig.  «=»5.] 

2.  Beligioub  Societies  ©=35— By-Laws— Be- 

FEAI> 

The  provision  of  the  later  by-laws  for  locat- 
ing the  stock  on  lots  was  manifestly  adopted 
in  lieu  of  the  provisieo  of  the  original  by-laws 
for  leases,  and  therefore  repealed  that  provision. 
[Ed.  Note. — For  other  cases,  see  Beligious  So- 
cieties, Cent.  Dig.  {§  15,  16;    Dec.  Dig.  «8=»5.] 

3.  Gbouwd  iRznts  «=»6— Redemption— Stat- 
utes. 

Since  there  was  never  any  intention  that 
the  association  should  part  with  its  control  of 
the  premises  either  by  lease  or  deed,  the  stock- 
holders are  not  entitled  to  a  deed  to  the  lots 
leased  to  them  under  Code  Pub.  Civ.  Laws,  art. 
21,  f  92,  providing  for  the  redemption  of  leases 


made  between  certain  dates  at  a  capitalization 
of  the  rent  reserved. 

[Ed.  Note. — For  other  cases,  see  Ground  Rents, 
Cent.  Dig.  I  6;    Dec.  Dig.  <3=>0.] 

Appeal  from  Circuit  Court,  Montgomery 
County;    Edward  C.  Peter,  Judge. 

"To  be  officially  reported." 

Suit  by  Bobert  H.  Walker  and  wife  against 
the  Washington  Grove  Association  of  the 
District  of  Columbia  and  Maryland.  Decree 
for  the  complainants,  and  defendant  appeals. 
Beversed,  and  appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BUBKB, 
THOMAS,  URNEB,  STOCKBBIDGE,  and 
CONSTABLE,  JJ. 

Frank  Hlgglns,  of  Bockvllle,  and  John  Bid- 
out,  of  Washington,  D.  0.  (I*  Cabell  William- 
son, of  Washington,  D.  C,  on  the  brief),  for 
aiMteUant.  Robert  B.  Peter,  of  Bockvllle 
(Bobert  H.  Walker,  of  Washington,  D.  C,  on 
the  brief),  for  appellees. 

THOMAS,  J.  The  appellant  was  incor- 
porated by  the  act  of  1874,  chapter  135, 
which  states  In  its  preamble: 

"Whereas  certain  members  and  laymen  of  the 
Methodist  Episcopal  Church  in  the  District  of 
Columbia  and  in  Maryland,  have  associated 
themselves  together  for  the  purpose  of  forming 
a  camp-meeting  and  excursion  association,  and 
have  applied  to  the  Legislature  of  Maryland 
for  an  act  of  incorporation,  the  better  to  ena- 
ble them  to  accompnsh  their  puri)0SB,"  etc. 

Section  1  provided  that  the  26  persons 
named  therein,  "together  with  the  subscrib- 
ers of  the  stock  of  the  association,  and  their 
successors  shall  be  and  they  are  hereby  de- 
clared to  be  a  Iwdy  politic  and  'corporate,  by 
the  name  and  style  of  the  Washington  Grove 
Camp-Meeting  Association  of  the  District  of 
Columbia  and  Maryland,  'and  by  that  name 
shall  have  succesiiion ;  and  t>e  capable  In  law 
to  sue  and  be  sued,  plead  and  be  Impleaded, 
answer  and  be  answered,  defend  and  be  de- 
fended in  all  courts  of  law  or  equity  or  else- 
where,' to  make  and  nse  a  common  seal,  and 
the  same  to  alter  or  renew  at  their  pleasure, 
and  generally  to  do  and  perform  all  things) 
relative  to  the  objects  of  this  association, 
which  now  is,  or  shall  be,  lawful  for  any  In- 
dividual or  body  politic  or  corporate  to  do, 
and  shall  have  power  to  make  and  enforce 
rules,  by-laws,  and  ordinances,  and  to  do 
and  transact  all  and  every  such  matters  and 
things  as  are  necessary  and  proper  for  the 
good  government,  support  and  furtherance 
of  the  said  association."  Section  2  authoriz- 
ed the  association  to  purchase,  receive,  hold, 
and  enjoy  all  lands  and  property  of  every 
kind,  and  to  grant,  sell,  lease,  convey,  dispose 
of,  and  incumber  the  same.  Section  8  de- 
clared; 

*^Iiat  the  objects  and  purposes  of  said  asso- 
ciation, are  to  obtain  and  hold  land  to  be  used 
under  the  direction  of  the  assoniation  for  excur- 
sions from  churches,  Sund^  schools  and  other 
moral  and  benevolent  associations,  and  to  hold 
camp  meetings  or  other  religious  meetings  In 
accordance  vnth  the  usages  of  the  M.  E.  Church, 


'  4=9Por  other  etatm  see  lame  topic  and  KBT-NVUBKR  in  sll  Key-Noaiberea  Dlgetts  and  Indexes 
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to  ornament,  embelliali,  grade  and  supid;  the 
said  groands  with  all  necessary  roads,  and  when 
necessary  to  alter  and  change  the  locations  of 
roads,  and  to  erect  on  same  such  tenements  and 
hoases,  and  to  make  such  provisions  for  supply- 
ing water  and  light  as  may  be  needed  in  carry- 
ing out  the  design  and  purpose  of  the  associa- 
tion, and  generally  to  manage,  Improve,  lease 
or  dispose  of  said  land,  and  to  do  any  manner 
of  thing  that  said  association  may  deem_  neces- 
sary or  proper,  and  not  inconsistent  with  the 
laws  of  this  state." 

Section  4  named  the  persons  who  fshoulfl  be 
the  trustees  of  the  association  until  the  seo- 
ond  Monday  in  May,  1874,  and  manage  the 
affairs  of  the  association.  Section  5  Used 
the  capital  stock  of  the  association  at  $20,- 
000,  "divided  Into  one  thousand  shares  of 
twenty  dollars  each,"  and  provided  that  the 
snrplus  funds  of  the  association  remaining 
after  defraying  all  necessary  expenses  for 
the  purchase  of  lands,  "cost  of  all  Improve- 
ments, and  care  of  the  property,  and  after 
the  stockholders  shall  have  received  divi- 
dends not  exceeding  six  per  centum  per  an- 
num, on  the  amount  actually  paid  In  on  their 
stock,  shall  be  securely  invested  by  the  trus- 
tees for  the  subsequent  care  and  Improve- 
ment of  the  premises,  and  to  defray  as  far 
as  possible,  the  expenses  of  the  annual  camp 
meeting,  of  the  association,  and  for  no  other 
purpose  whatever."  Section  6  provided  for 
the  election  by  the  stockholders  at  their  an- 
nual meeting,  to  be  held  on  the  second  Mon- 
day of  May  of  each  year,  or  at  such  other 
time  as  might  be  fixed  by  the  association 
of  an  executive  committee  and  a  board  of 
trustees,  and  section  7  declared  that  no  li- 
cense should  be  issued  by  any  authority  for 
the  sale  or  barter  In  any  way  "of  spirituous 
or  malt  liquors,  wines,  or  elder  within  two 
miles  of  the  campgroimd  of  the  said  assocla- 
Uon." 

By  the  Acts  of  1886,  c.  90,  sections  2  and 
.  6  of  the  charter  were  amended,  and  a  new 
section  added  thereto.  These  amendments 
authorized  the  trustees  to  make  an  annual 
assessment  "upon  the  stockholders  of  the  as- 
sociation, or  upon  the  lots  and  improvements 
thereon,  within  the  campground  limits,  and 
enforce  the  collection  of  the  same  for  the 
purpose  of  meeting  the  legitimate  camp-meet- 
log  expenses,"  eta,  provided  for  the  election 
of  a  board  of  25  trustees,  who  should  be 
shareholders,  to  manage  the  affairs  of  the 
association  according  to  the  rules  and  by- 
laws thereof,  and  authorized  the  sheriff  of 
the  county  in  which  the  campground  is  lo- 
cated to  appoint  as  many  constables  or  peace 
officers  as  the  trustees  deem  necessary  for 
the  purpose  of  preserving  order  on  the  camp- 
grounds and  premises.  Section  6  was  fur- 
ther amended  by  the  Acts  of  1890,  c.  19,  so 
as  to  provide  for  the  election  of  9  trustees  in- 
stead of  25,  and  by  the  Acta  of  1908,  c.  467, 
the  name  of  the  association  was  changed  to 
Washington  Grove  Association  of  the  District 
of  Columbia  and  Maryland. 

Tbe  association  purchased  a  large  tract  of 
land  in  Montgomery  county,  Md..  and  sub- 


divided a  large  part  of  it  into  stieets,  alleys, 
blocks,  and  lots  according  to  a  plat  or  map 
of  the  grounds  adopted  by  the  association  and 
recorded  among  the  land  records  of  Montgom- 
ery county.  By  what  ars  called  the  "old 
by-laws,"  a  copy  of  which  was  filed  with  the 
bill  in  this  case,  the  trustees  were  given  con- 
trol of  the  PKq;>erty  of  the  associatlcMi,  were 
authorized  to  appoint  a  committee  on  leli- 
gioos  services,  to  fix  the  price  of  all  platted 
lots,  to  lease  them  in  accordance  with  tlie 
by-laws,  and  to  assess  the  lots  and  improve- 
menta  Oiereoa  Section  39  provided  liow  the 
certlflcates  of  stock  should  be  exiecoted,  and 
that  they  should  be  "issoed  only  upon  tbe 
authority  of  the  trustees,  and  to  such  per- 
sons as  they  may  approve  as  proper  persons 
to  be  stockholders  of  this  associaticni."  Sec- 
tion 42  provided  Uiat  no  transfer  of  stock 
should  be  xalid  without  tbe  consent  of  tbe 
trustees  Indorsed  upon  the  certificate  of  stock 
by  the  president  and  secretary  of  tbe  asso- 
ciation, and  that  the  transfer  should  be  enter- 
ed upon  the  stock  book  of  the  association  by 
its  secretary,  and  that  the  book  should  be 
kept  In  such  manner  as  to  show  all  transac- 
tions in  relation  to  the  stock.  Section-  47 
was  as  follows: 

"Hereafter  title  to  selected  lots  shall  be  by 
lease,  for  a  period  of  niiiety-niDe  years,  subject 
to  conditions  imposed  by  these  by-laws,  or  which 
may  hereafter  be  imposed  by  such  by-laws  of 
the  association  as  are  in  force  when  said  lease 
is  executed ;  and  no  condition  shall  be  imposed 
having  a'  retrospective  effect.  Said  lease  shall 
be  given  in  the  corporate  name  of  the  associa- 
tion by  its  duly  authorized  attorney,  and  shall 
be  countersigned  by  tbe  president  and  secretary, 
and  be  sealed  with  the  seal  of  the  association; 
and  the  trustees  are  authorized  to  appoint  an 
attorney  for  the  said  purpose." 

Section  48  contained  certain  prorisious  to 
be  inserted  in  the  lease  referred  to  in  section 
47,  and  section  49  provided  that  every  lessee 
of  land  owned  by  the  association  should  hold 
In  his  or  her  name  at  least  1  share  of  the 
capital  stock,  and  that: 

"The  value  of  the  stock  of  the  association, 
owned  by  the  lessee,  as  determined  by  its  by- 
laws, may  be  credited  in  the  amount  of  value,  or 
bonus,  which  is  paid  for  the  land  thus  secured 
by  lease  from  the  association." 

On  the  12th  of  April,  1907,  the  association 
adopted  a  new  set  of  by-laws,  spoken  of  in 
the  record  as  the  "new  by-laws."  Section  23 
of  tbe  new  by-laws  fixes  tbe  market  value  of 
the  stock  at  $20,  and  provides  that  it  shall 
not  be  sold  by  the  trustees  except  for  cash. 
Section  24  requires  the  certificates  of  stock 
to  be  signed  by  the  president,  countersigned 
by  the  secretary,  and  sealed  with  the  seal  of 
the  association,  and  provides  that  they  shall 
be  issued  only  upon  the  authority  of  the  trus- 
tees, and  to  such  pers(»is  as  th^  may  ap- 
prove as  proper  persons  to  be  stockholders 
of  the  association ;  that  no  transfer  of  stock 
shall  be  made  to  any  i)erson  until  they  have 
been  approved  by  the  trustees  as  proper  per- 
sons to  be  stockholders  of  the  association, 
and  that  such  stock  shall  not  be  good  and 
valid  without  the  consent  of  the  trustees,  in- 
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doraed  npon  the  oertiBcate  of  stock  by  the 
president  and  secretary)  and  that  such  trans- 
Xer  shall  be  entered  apon  the  stock  book  of 
the  association  by  Its  secretary,  and  the  book 
shall  be  kept  in  such  manner  as  wlU  show 
all  transactions  In  relation  to  the  stock.  Sec- 
tion 26  provides  that  the  "laying  ont  of  lots," 
etc.,  shall  only  be  In  accordance  with  the  offi- 
cial plat  or  map  of  the  grounds  of  the  asso- 
ciation on  file  In  the  office  of  the  clerk  of  the 
circuit  court  for  Montgomery  county,  and 
that  a  copy  of  the  plat  shall  be  kept  in  the 
custody  of  the  secretary  of  the  association. 
Section  27  provides  that  the  trustees  shall 
fix  the  price  of  all  platted  lots,  "provided, 
that  the  minimum  price  shall  not  be  less 
than  one  hundred  dollars  for  lots  of  fifty  feet 
frontage,  and  lots  with  smaller  frontage  to  be 
at  proportionate  rates."  Section  28  is  as  fol- 
lows: 

"All  stock  must  be  located  on  such  unlocated 
lot  as  shall  be  selected  by  the  stockholder  and 
approved  by  the  board  of  tmstees,  the  stock- 
holder to  pay  in  cash  the  difference  in  value  be- 
tween tiie  face  value  of  the  stock  and  the  value 
placed  upon  the  lot  by  the  board  of  trustees; 
provided,  that  not  less  than  one  ahare  of  stock 
shall  be  so  applied  and  that  no  fractional  part 
of  any  siiare  in  excess  of  one  share  shall  be  per^ 
mitted  in  the  said  pavment  and  there  shall  be 
at  least  one  share  of  stock  for  each  ten  feet 
fi*ont  or  any  fractional  part  thereof  on  all  lots 
outside  of  the  tent  department  and  for  said  tent 
department  there  ahall  be  at  least  one  share  of 
stock  for  each  twenty  feet  front  or  fraction 
thereof.  The  number  of  the  lot  and  block  shall 
be  written  upon  the  face  of  the  stock  by  the 
secretary.  A  certificate  shall  be  given  to  the 
stockholder  in  the  corporate  name  of  the  asso- 
ciation, duly  signed  by  its  pretddent,  sealed  with 
its  seal,  and  attested  by  its  secretary,  and  duly 
appointing  and  authorizing  an  attorney  to  ac- 
knowledge the  same  on  behalf  of  said  associa- 
tion ;  and  the  trustees  are  authorized  to  appoint 
an  attorney  for  the  said  purpose.  Said  certifi- 
cate is  to  certify  that is  the  holder  of 

shares  of  stock  of  the  Washington  Grove 

Association   of  the   District  of  Columbia  and 

Maryland  issued  on  the day  of  •••••• 

A.  D and  numbered which  has 

been  located  on  lot  number block  num- 
bered   on  the  plat  of  the  grounds  of  the 

Washington  Grove  Aissociation  of  the  District 
of  Columbia  and  Maryland  as  said  plat  is  re- 
corded in  Plat  Book  No.  1,  one  of  the  land  rec- 
ords of  said  Montgomery  county,  as  plat  22, 
and  that  said  stock  and  lot  are  both  held  sub- 
ject to  the  conditions  Imposed  by  the  charter, 
amendments  thereto  and  by-laws  of  the  Wash- 
ington Grove  Association  of  the  District  of  Co- 
lumbia and  Maryland,  and  subject  to  the  fur^ 
ther  condition  that  no  place  of  business  shall 
he  opened  or  continued  on  the  property  so  locat- 
ed without  the  annual  written  authority  from 
the  board  of  trustees,  and  under  the  rules  of 
the  association,  and  no  practices  shall  be  peiv 
mitted  on  said  property  which  are  inconsistent 
with  good  morals  as  judged  by  the  Christian 
standards,  as  prescribed  or  restricted  and  inter- 
preted by  the  Doard  of  trustees." 

On  the  22d  day  of  May,  1914,  the  asaoda- 
tion  issued  to  Robert  H.  Walker  and  M.  Ks- 
telle  Walker,  his  wife,  the  following  certifi- 
cate: 

"This  certificate,  made  this  twenty-second  day 
of  May,  A.  D.  nineteen  hundred  and  fourteen, 
witnesseth,  that  the  Washington  Grove  Associa- 
tion, of  the  District  of  Columbia  and  Maryland, 
certifies,  that  Robert  H.  and  M.  Estelle  Walker 


are  the  holders  of  five  shares  of  stock  of  the 
Washington  Grove  Association  of  tiie  District 
of  Columbia  and  Maryland,  issued  on  the  8Ui 
day  of  September,  A.  D.  1013,  and  numbered 
864  which  has  been  located  on  lot  number  17 
in  block  number  26  on  the  plat  of  the  grounds 
of  the  Washington  Grove  Association  of  the 
District   of  Columbia   and   Maryland,   as  said 

Elat  is  recorded  in  Plat  Book  No.  1  of  the 
rand  Records  of  Montgomery  County  as  plat 
No.  22,  and  that  said  stock  and  lot  are  both 
held  subject  to  the  conditions  imposed  by  the 
charter,  amendments  thereto  and  by-laws  of  the 
Washington  Grove  Association  of  the  District 
of  C<dnmbia  and  Maryland,  and  subject  to  the 
further  condition  that  no  place  of  business  shall 
be  opened  or  continued  on  the  property  so  locat- 
ed without  annual  written  authority  from  the 
board  of  trustees  and  under  the  rules  of  the  as- 
sociation and  no  practices  shall  be  permitted 
on  said  property  which  are  inconsistent  with 
good  morals  as  judged  by  Christian  standards 
OS  prescrit)ed  or  restricted  and  interpreted  by 
the  Doard  of  trustees. 

"And  the  said  Washington  Grove  Associa- 
tion of  the  District  of  Columbia  and  Maryland 
hereby  appoints  B.  H.  Brockway  its  true  and 
lawful  attorney  in  fact  to  acknowledge  these 
presents  to  be  the  act  and  deed  of  said  associa- 
tion. 

"In  witness  whereof,  the  said  Washington 
Qrove  Association  of  the  District  of  Columbia 
and  Maryland  has  caused  these  presents  to 
be  signed  by  its  president,  attested  by  its  sec- 
retary and  the  corporate  seal  thereof  to  be  affix- 
ed, and  the  said  Robert  H.  and  M.  Estelle 
Walker  have  hereunto  set  their  hand  and  seal 
the  day  and  year  first  above  written. 

*'L.  Cabell  Williamson, 

"President. 
"Robert  H.  Walker.     [Seal] 
"Shareholder. 
"[Corporate  Seal]      M.  Estelle  Walker.     [Seal.] 

"Signed,  sealed  and  delivered  in  the  presence 
of— 

"[Corporate  Seahl       R.  H.  Walker,  Secretary. 

"District  of  Columbia— ss.: 

"I  hereby  certify,  that  on  this  28  day  of  May, 
A.  D.  1914,  before  me  the  subscriber  a  notary 
public,  in  and  for  the  District  of  Columbia,  per- 
sonally appeared  B.  H.  Brockway,  attorney  in 
fact,  appointed  by  the  Washington  Grove  Asso- 
ciation of  the  District  of  Columbia  and  Mary- 
land and  acknowledged  the  above  and  annexed 
certificate  as  and  for  the  act  of  said  association 
for  the  use  and  purposes  therein  mentioned. 

"[Notarial  Seal.]  Sarah  A.  Taylor, 

"Notary  Public" 

Walker  and  wife  took  possession  of  the 
lot  described  lu  the  certificate,  and  expended 
in  the  erection  of  a  dwelling  house  and  oth- 
er improvements  thereon  about  $1,350.  In 
May,  1914,  they  requested  the  trustees  to 
give  them  a  lease  for  lots  16,  17,  18,  and  10 
in  block  Na  26,  for  90  years,  renewable  for- 
ever, whi<A  the  tmsteea  refused  to  do,  on 
the  ground  that  under  the  existlug  by-laws 
they  had  no  authority  to  give  the  lease.  At 
the  annual  meeting  of  the  stockholders  on 
the  30tta  of  May,  1014,  they  again  demand- 
ed or  requested  a  lease  or  deed  for  the  lots 
mentioned.  Their  request  was  not  granted 
or  refused,  but  the  stockholders  adc^ted  a 
resolution,  authoriziug  the  appointment  of 
a  committee  to  investigate  the  matter.  Pend- 
ing the  appointment  of  the  committee.  Walk- 
er and  wife,  on  the  30th  of  June,  1914,  filed 
the  blU  of  complaint  in  this  case  in  the  cir- 
cuit court  for  Montgomery  counter  against 
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the  association,  to  compel  It  to  execute  to 
them  a  lease  for  99  years,  etc.,  or  a  deed 
for  the  lot  described  In  their  certlflcat&  The 
contention  of  the  plaintiffs  in  their  bill  is 
that  the  new  by-laws  provided  that  "all  by- 
laws heretofore  made  inconsistent  with  these 
by-laws  are  hereby  repealed,"  that  section 
47  of  the  old  by-laws  was  not  repealed  by 
the  new  by-laws,  and  that  if  it  was  so  re- 
pealed, they  are  entitled  Co  a  deed  for  the 
lot  in  fee. 

In  its  answer  the  defendant  insists  that 
there  wus  a  complete  revision  of  the  by-laws 
in  1907,  and  that  the  new  by-laws  were  adopt- 
ed In  lieu  of  the  old  by-laws;  "that  all  of 
the  old  by-laws  not  Included  in  the  revision 
were  repealed;  •  •  •  that  the  provisions 
of  the  revised  by-laws  are  inconsistent  with 
section  47  of  the  old  by-Iawa;"  and  that  in 
the  place  of  the  lease  provided  for  in  the 
old  by-laws  the  new  by-laws  provide  in  sec- 
tion 28  that  the  lots  shall  be  held  under  the 
certificate  therein  mentioned.  The  answer 
further  alleges  that  the  lease  referred  to  in 
the  old  by-laws  was  never  intended  to  con- 
vey the  title  to  the  lot  to  the  person  therein 
named,  and  that  it  could  not  have  that  effect 
under  the  charter  and  by-laws  of  the  associa- 
tion, and  that  the  certificate  provided  fOT 
by  the  new  by-laws  was  not  intended  to  op- 
erate aa  a  conveyance  of  the  title  to  the  lot 
"in  the  ordinary  sense  of  the  word,"  but 
was  given  as  the  evidence  of  the  right  of 
the  stockholder  to  hold  and  enjoy  the  lot 
under  the  rules  and  regulations  of  the  as- 
sociation ;  "that  it  is  necessary  to  maintain 
the  control  of  the  camp-meeting  grounds  of 
whldi  the  lot  in  question  is'  a  part,  in  order 
that  it  may  carry  out  the  object  and  purposes 
of  its  charter,  and  for  that  reason  its  by- 
laws, which  were  in  force  when  the  stock 
and  location  thereof  on  the  lot  in  question 
was  made,  did  not  provide  for  any  leases 
or  transfer  of  the  property  other  than  that 
of  location  and  use  of  the  same  by  one  of 
its  stockholders,  and  the  issuance  of  a  certif- 
icate acknowledged  before  a  notary  public 
was  in  conformity  with  its  by-laws,  and  was 
not  intended  in  any  way  to  interfere  with 
the  registration  laws  of  the  state  of  Mary- 
land in  respect  to  transfers ;  that  unless  the 
defendant  is  permitted  to  follow  its  by-laws 
in  this  respect,  undesirable  persons  can  come 
into  its  camp-meeting  grounds  and  destroy 
the  object  and  purposes  for  which  it  was 
organized;  that  the  association  has  paid, 
and  still  c(mtlnneB  to  pay,  the  taxes,  both 
county  and  state,  upon  the  lot  in  question, 
*  *  *  and  the  taxes  on  the  improvements 
are  paid  by  the  persons  locating  the  lot; 
that  this  respondent  believes  that  this  Is 
the  proper  way  and  method  to  carry  out  and 
effect  the  object  and  purposes  of  its  charter, 
and  that  no  harm  has  come,  or  can  come, 
to  the  plaintiffs  in  holding  and  using  the  lot 
under  such  rules  and  regulations  and  by  such 
stock  location  and  certificate,  but  that,  should 


the  court  require  this  respondent  to  make 
leasee  or  give  titles  of  any  or  different  kind 
than  those  provided  in  its  by-laws,  and  which 
have  been  given  to  the  plaintlfts  in  this  case, 
it  would  prevent  respondent  fr<»n  carrying 
on  its  work  for  which  it  was  organized,  and 
would  work  a  dissolution  of  said  corporation, 
as  it  could  not  protect  Itself  from  impre^jer 
persons  and  from  Improper  use  of  the 
grounds  by  holders  of  such  lots." 

The  case  was  submitted  in  the  court  below 
on  the  bill,  answer,  and  agreed  statement 
of  facts,  and  It  appears  from  the  latter  that 
no  leases  were  given  by  the  association  prior 
to  1884  or  after  November  20,  1905,  and  that 
about  100  leases  were  executed  between 
those  dates.  Since  January  1,  190S,  about 
300  certificates  like  the  one  Issued  to  the 
plaintiffs  have  been  issued  to  stockholders, 
without  any  other  evidence  of  title.  All  of 
the  lots  that  have  been  located  were  locat- 
ed with  stock,  and  with  the  consent  of  the 
trustees.  Under  the  old  by-laws  there  waa 
nothing  In  the  printed  certificate  of  stock 
showing  the  location  of  the  lot  or  lots,  but 
by  the  new  by-laws  the  form  of  the  certifi- 
cate was  changed  to  that  of  the  certificate 
Issued  to  the  plaintiffs.  Prior  to  November 
20,  1905,  whenever  a  stockholder  who  had 
located  a  lot  by  his  cerUflcate  requested  the 
board  of  trustees  to  give  him  a  lease  on  the 
lot  in  connection  with  his  certificate  of  stock, 
the  lease  was  executed,  and  "whenever  the 
stockholder  sold  his  stock  and  lot  and  the 
purchaser  was  accepted  by  the  board  of  trus- 
tees, new  stock  was  issued  to  the  purchaser, 
and  located  on  the  same  lot,"  and  If  a  lease 
had  already  been  granted,  the  trustees,  if 
requested  to  do  so,  would  consent  to  its 
transfer  or  assignment  to  the  new  holder. 
But  no  papers  purporting  to  be  leases  were 
issued  after  the  revision  of  the  by-laws  on 
April  12,  1907.  One  hundred  and  twenty- 
eight  dwellings  have  been  erected  on  lots 
held  by  stockholders,  and  the  improvements 
on  said  lots  are  assessed  by  the  county  com- 
missioners of  Montgomery  county  for  the 
purpose  of  taxation  at  from  $100  to  $1,400. 
The  association  pays  the  state  and  county 
taxes  on  all  the  lots,  and  the  stockholder 
whose  stock  has  been  located  on  a  lot  pays 
the  taxes  on  the  improvements  on  the  lot 
"None  of  the  papers  purporting  to  be  leases 
were  issued  to  any  one"  except  stockholders, 
who  had  located  their  stock  on  the  particu- 
lar lot  or  lots.  The  subdivision  of  the  de- 
fendant's land,  in  which  the  plaintieCs'  lot 
is  located.  Is  "subdivided  into  35  blocks, 
with  a  total  of  687  lots."  The  stipulation  of 
facts  contains  the  further  statement: 

"That  Robert  H.  Walker,  the  plaintiff  in  this 
case,  is  a  lawyer  and  has  been  practiciiig  law  6 
years,  that  be  was  secretary  of  the  defendant  as- 
sociation from  May  30,  1912,  to  May  30,  1914. 
and  that  on  July  16^  1912,  he,  together  with 
Messrs.  Bouic  Jb  Bouic,  filed  an  answer  in  a 
proceeding  instituted  in  this  court  by  Maude  £!. 
Graham  against  the  defendant  in  tiiis  cause,  in 
which  the  same  contention  was  mad*  aa  ia  made 
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bj  die  defendant  in  this  cause ; '  that  Is,  that 
the  defendant  under  its  charter  and  hy-laws 
bad  no  power  to  execute  leases  for  any  of  its 
lots  in  the  subdivision  spoken  of  in  these  pro- 
ceedings." 

[1]  We  have  set  out  the  provisions  of  tlie 
charter  and  by-laws  of  the  association  and 
the  facts  of  the  case  at  some  length  because 
they  show  conclnsively  that  the  plaintiffs  are 
not  entitled  to  the  relief  prayed.  It  is  ap- 
parent that  the  association  never  intended, 
either  by  the  leases  executed  In  accordance 
with  tlie  old  by-laws,  or  tlie  certificate  issued 
under  the  provisions  of  the  new  by-laws,  to 
part  with  its  control  of  or  title  to  the  lots 
assigned  to  Its  stockholders.  Under  the  old 
by-laws  tlie  certificates  of  stock  were  issued 
only  upon  the  authority  of  the  trustees,  and 
to  such  persons  as  they  approved  "aa  proper 
persons  to  be  stockholders  in  the  associa- 
tion." The  leases  provided  for  In  section  47 
were  only  given  to  stockholders  who  had  lo- 
cated their  lots,  and  the  stock  and  lots  could 
not  be  assigned  without  the  assent  of  the  trus- 
tees. Moreover,  the  form  of  the  lease  adopt- 
ed by  the  association,  a  copy  of  which  was 
filed  with  the  bill,  contained  a  clause  in 
which  the  lessee  covenanted  not  to  assign 
or  dispose  of  any  part  of  the  premises  to 
any  person  or  persons  without  the  consent  in 
writing  of  the  association.  The  new  by-laws 
contain  similar  provisions  In  reference  to 
issuing  the  certificates  of  stock  and  the  trans- 
fer of  the  stock,  and  section  28  expressly  pro- 
vides that  "all  stock  must  be  located  on  such 
unlocated  lot  as  shall  be  selected  by  tlie 
stockholder  and  approved  by  the  board  of 
trustees,"  and  the  form  of  the  certificate 
adopted  in  that  section  contains  the  provl- 
eUm,  found  in  the  certificate  issued  to  the 
plaintiffs,  "that  said  stock  and  lot  are  both 
held  subject  to  the  conditions  imposed  by  the 
charter,  amendments  thereto,  and  by-laws  of 
the  Washington  Grove  Association  of  the 
District  of  Columbia  and  Maryland." 

[2]  It  seems  equally  clear  that  the  adop- 
tion by  the  association  of  the  new  system  of 
by-laws  operated  as  a  repeal  of  section  47  of 
the  old  by-laws.  The  certificate  adopted  in 
section  28  of  the  new  by-laws  contains  the 
conditions  upon  which  the  stock  and  lots  are 
to  be  held,  and  was  manifestly  adopted  In 
lieu  of  the  lease  provided  for  in  the  old  by- 
laws. The  new  by-laws  were  so  understood 
and  acted  upon  by  the  association  and  its  of- 
flcera ;  and  no  leases  were  ever  issued  after 
their  adoption,  notwithstanding  300  certifi- 
cates like  the  one  issued  to  the  plaintiffs  were 
issued  after  the  new  by-laws  went  into  effect 

[1]  It  can  hardly  be  contended  that  a 
stockholder  of  a  corporation  is  entitled  to  a 
lease  or  deed  for  any  part  of  the  pr(q)erty  of 
the  corporation  in  the  absence  of  a  valid  and 
binding  agreement  to  that  effect,  and  the  rec- 
ord shows  that  at  the  ttme  the  plaintiffs  be- 
came stockholders  of  the  association  there 


was  nothing  in  its  charter  or  by-laws  to  sap- 
port  their  claim  in  this  case. 

The  learned  Ck>urt  below  took  the  view 
that  that  charter  of  the  association  does  not 
authorize  the  provision  of  the  by-laws  requir- 
ing the  assent  of  the  trustees  to  the  transfer 
of  its  stock,  and  that  under  the  rule  recog- 
nized In  Bloede  Co,  v.  Bloede,  84  Md.  129,  34 
Atl.  1127,  33  L.  B.  A.  107,  57  Am.  St  Rep. 
373,  the  attempted  restriction  is  invalid ;  that 
the  evident  purpose  of  the  certificate  issued 
to  the  plaintiffs  was  to  convey  to  them  title 
to  the  lot  without  any  limitations  upon  the 
tenure,  and  accordingly  passed  the  decree, 
from  which  this  appeal  is  taken,  requiring 
the  defendant  to  convey  the  lot  to  the  plain- 
tiffs in  fee. 

We  are  not  required  in  this  case  to  deter- 
mine whether  the  rule  referred  to  in  refer- 
ence to  restrictions  upon  the  transfer  of  the 
capital  stock  of  a  corporation  is  ai^licable 
to  a  corporation  like  the  defendant,  or  wheth- 
er the  plaintiffs  in  this  case  are  not  bound 
by  such  restrictions  contained  in  the  by-Iawa 
of  the  association,  of  which  Robert  H.  Walk- 
er had  full  knowledge.  1  Machen  on  Cor- 
porations, }}  707,  708;  New  England  Trust 
Co.  V.  Abbott,  182  Mass.  148,  38  K.  E.  432,  27 
r*  B.  A.  271;  GraflUn  Co.  v.  Woodslde,  87 
Md.  146,  39  AtL  418.  All  that  we  are  re- 
quired to  decide  is  whether  the  plaintiffs  are 
entitled  to  a  lease  or  deed  for  the  lot  describ- 
ed in  their  certificate.  As  we  have  said, 
section  47  of  the  old  by-laws  was  repealed  by 
the  adoption  of  the  new  by-laws,  and  as 
there  is  no  provlsl(xi  in  the  charter  or  exist- 
ing by-laws  requiring  the  association  to  ex- 
ecute a  lease  or  deed  to  the  stockholders  for 
the  lots  located  by  them,  there  Is  no  author- 
ity upon  which  the  plaintiffs  can  rest  their 
demand.  In  the  case  of  Walker  v.  Washing- 
ton Grove  Association,  96  Atl.  682,  No.  94  of 
the  October  term  of  this  court,  1915,  where  a 
bill  was  filed  to  compel  the  association  to  ex- 
ecute a  deed  to  the  lessee  of  one  of  its  lots, 
under  the  provisions  of  article  21,  f  92,  of  the 
Code,  and  where  the  court  held  that  the  lease 
executed  by  the  association  was  not  subject 
to  the  Acts  of  1884,  c.  485,  Chief  Judge  Boyd 
said: 

"It  cannot  be  contended  that  it  was  ever  in- 
tended that  the  association  should  surrender 
its  entire  ownership  and  control  of  the  lots  in 
the  cottage  department  where  this  lot  is.  The 
stipulation  of  facts  shows  that  it  pays  the  state 
and  county  taxes  on  the  lots,  and  the  leasehold- 
ers pay  them  on  the  improvements.  There  is 
no  covenant  or  agreement  by  the  lessee  to  pay 
the  taxes  on  the  ground  included  in  the  lease,  as 
is  the  custom  in  ordinary  leases  for  99  years, 
and  these  leases  were  only  made  to  stockholders 
who  had  located  their  stock  on  the  particular 
lot  or  lots." 

It  follows  from  what  has  been  said  that 
the  decree  of  the  court  below  must  be  re- 
versed. 

Decree  reversed,  the  appellees  to  pay  the 
costs  in  this  coart  and  ta  the  court  below, 
and  bill  dismissed. 
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FRITCHLB  T.  STEEL  CITY  ELECTRIC  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  8,  1916.) 

1.  UASTEti  AND    SEBVANT  ®=>238(3)— INJURIES 

to   sebvant— contkibutobt   n'eolioencb— 

Selection  of  Danobbous  Wat. 

Where  an  experienced  operator  of  a  defec- 
tive machine  for  puncliins  Itoles  in  steel  boxes 
took  hold  of  the  bottom  of  a  box  to  remove  same, 
thereby  placing  his  band  under  the  die,  though 
there  was  a  safer  and  usual  way  of  which  he 
knew  to  remove  the  box  by  taking  hold  of  the 
side,  he  was  guilty  of  contributory  negligence 
precluding  recovery  for  injuries  caused  by  the 
unexpected  repeating  of  the  machine. 

[EkJ.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  745;  Dec.  Dig.  9=> 
238(3).] 

2.  Masteb  and  Servant  ^=9238(3)— Injcbt 
TO  Sebvant — Contbibutoby  Neuuoeiicb — 
Selection  or  Danoerous  Way. 

To  do  an  act  necessary  to  the  performance 
of  one's  employment  in  an  obviously  dangerous 
way,  when  the  act  can  be  performed  in  a  rea- 
sonably safe  way  known  to  the  employ^,  is  con- 
tributory negligence  precluding  recovery  for  con- 
sequential injuries,  though  the  employer  was 
also  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  745;  Dec.  Dig.  «=» 
238(3).] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  John  Homer  Frltchle  against 
the  Steel  City  Electric  Company,  a  corpora- 
tion, for  personal  injuries.  From  an  order 
refusing  to  take  off  nonsuit,  plalntUt  appeals. 
Affirmed. 

Argued  before  BBOWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRA- 
ZEIt,  JJ. 

A.  J.  Eckles,  of  Pittsburgh,  for  appellant. 
John  L.  Ralph  and  Samuel  A.  Schreiner,  both 
of  Pittsburgh,  for  appellee, 

FRAZER,  J.  Plaintiff  was  employed  by 
defendant  company  to  operate  a  machine  de- 
signed for  punching  holes  in  what  are  known 
as  steel  outlet  boxes  which  are  used  for  elec- 
trical purposes.  These  boxes  are  about  2^ 
inches  deep,  4  indies  in  diameter,  and  open 
at  one  end.  The  working  part  of  the  machine 
consists  of  two  plates  with  circular  dies 
about  4  inches  in  diameter,  the  upper  one 
with  pins  fitting  into  the  lower  one ;  the  un- 
der plate  being  stationary  and  the  upper 
movable  and  held  by  a  spiral  spring  and  re- 
leased bj  a  foot  treadle.  The  outlet  box  to 
be  perfdtated  Is  placed  on  the  lower  die, 
bottom  up;  the  upper  die  is  then  released 
by  the  operator  of  the  machine  and  falls, 
punching  the  desired  holes  in  the  bottom  of 
the  box.  The  upper  plate  or  die  should  after 
striking  the  lower  die  automatically  rise  and 
remain  suspended  until  the  box  is  removed 
and  another  placed  in  the  machine,  when  the 
treadle  is  again  pressed  by  the  workman 
and  the  punching  process  repeated.  It  is 
the  duty  of  the  operator  to  remove  the  per- 
forated box  from  the  machine  while  the  up- 


p«r  die  Is  derated  and  at  rest  This  be 
can  do  with  safety  by  catching  the  box  on 
Its  sides  and  avoid  all  liability  to  Injury  in 
case  the  madilne  unexpectedly  repeats  and 
the  die  falls.  On  the  afternoon  of  the  day 
preceding  the  day  the  plalntlflt  received  his 
Injury,  the  machine  became  out  of  repair 
to  such  an  extent  that  the  upper  plate,  in- 
stead of  remaining  in  position  when  raised 
until  released  by  the  foot  treadle,  commenced 
repeating  as  It  had  done  on  previous  occa- 
sions. Plalntlir  notified  the  foreman  of  the 
trouble,  as  was  the  custom  when  repairs 
were  needed,  who  directed  a  mechanic  to  ex- 
amine the  machine  and  make  such  repairs  as 
were  necessary.  The  following  morning  the 
foreman,  in  the  presence  of  plaintiff,  operat- 
ed for  a  short  time  the  machine  after  repairs 
had  been  made  by  the  mechanic,  found  It 
worked  without  repeating,  and  directed  plain- 
tiff to  proceed  with  his  work.  Plaintiff  did 
as  directed  by  the  foreman,  and  while  en- 
gaged In  removing  a  xmnched  outlet  box  the 
machine  repeated,  catching  his  hand  between 
the  box  and  the  lower  die,  injuring  four 
fingers  of  bis  left  hand  to  sudi  an  extent  as 
to  require  their  amputation.  In  removing 
the  outlet  box  from  the  machine,  plaintiff 
took  hold  Oil  it  at  the  bottom,  instead  of  the 
sides,  which  is  the  usual  and  safe  way.  The 
trial  judge  entered  a  nonsuit  on  the  ground 
of  contributory  negligence  which  he  subse- 
quently refused  to  take  olt,  and  this  appeal 
followed. 

[1,  2]  It  appears  from  plaintlfTs  testimony 
he  had  woiiced  at  the  machine  during  the 
three  or  four  months  Immediately  preceding 
the  accident.  While  the  device  was  not  a 
complicated  one,  the  danger  of  placing  the 
hand  between  the  dies  when  In  operation 
was  obvious,  eax>eclally  in  this  case,  as  the 
machine  had  repeated  on  prior  occasions,  and 
this  was  a  peculiarity,  not  only  of  the  ma- 
chine In  question,  but  of  other  similar  ones. 
Although  it  Is  true  if  the  press  had  not  re- 
peated plaintiff's  hand  would  not  have  been 
caught,  yet.  In  view  of  the  fact  that  he  could 
have  avoided  the  danger  by  catching  the  box 
on  the  sides  Instead  of  the  bottom,  and  of 
the  further  fact  that  he  knew  from  previous 
experiences  that  the  machine  was  liable  to 
repeat,  he  was  bound  to  anticipate  the  danger 
and  guard  against  it  by  taking  such  ordinary 
precautions  as  were  within  his  reach.  The 
fact  that  it  was  customary  to  remove  the 
box  with  the  band  does  not  excuse  plain- 
tiff from  an  act  upon  his  part  which  was 
dangerous,  and  which  he  knew  to  be  danger- 
ous, when  a  safer  way  was  open  to  lilm. 

"To  do  an  act  necessary  to  the  performance  of 
the  duties  of  one's  employment  in  a  way  whidi 
is  obviously  dangerous,  when  oae  can  perform 
the  act  in  another  way  known  to  him,  which 
is  reasonably  safe,  is  contributory  negligence 
which  will  bar  a  recovery,  even  though  the  em- 
ployer may  have  been  ne^igent"  Solt  v.  Wil- 
liamsport  Radiator  Co.,  231  Pa.  685.  588,  80 
Atl.  1119,  1120. 
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It  was  aim  tbeie  nii,  In  langnnge  appli- 
cable to  the  present  case  (page  588  of  231 
Fa.,  page  1121  of  80  AtL): 

"  'Where  two  ways  of  diacharsing  the  service 
are  apparent  to  an  employ^,  one  dangerous  and 
the  otner  safe  or  reasonably  so,  the  employe 
must  select  the  latter,  whether  or  not  It  is  the 
lees  oonvanient  to  him;  and,  if  he  chooses  the 
former,  and  the  danger  is  such  that  a  reasonably 
prudent  man  would  not  incur  the  risk  under 
the  same  circumstances,  he  is  guilty  of  such  neg- 
ligence as  will  bar  a  recovery,  although  the  mas- 
ter may  also  have  been  negligent.'  20  Amer.  & 
Eng.  Ency.  It.  (2d  Ed.)  146.  The  habitual  care- 
leesness  of  his  fellow  workmen  does  not  justify 
the  plaintiff,  and  it  will  not  do  to  sajr  that  he 
lacked  proper  instructions  or  appreciation  of 
the  danger,  for  he  was  a  mature  man  who  had 
l>een  working  around  machinery  for  a  consid- 
erable length  of  time  before  the  accident,  and 
in  addition  to  this  he  acknowledges  in  his  tes- 
timony that  there  was  another  and  safer  way  of 
doing  this  work  than  the  one  he  pursued." 

There  Is  no  qnestlon  of  Insofflctent  instmc- 
tion  In  the  operation  of  the  machine  In  this 
case.  Plaintiif  was  perfectly  familiar  with 
the  device  and  its  dangers  and,  with  full 
knowledge  of  the  risk  he  was  taklag,  deliber- 
ately placed  his  hand  in  a  position  wliere  it 
was  possible  to  be  caught  and  injured,  when 
the  danger  was  readily  avoidable  by  adopting 
anbtber  method  Just  as  convenient,  and  which 
would  have  removed  all  liability  to  Injury. 
The  case  falls  directly  within  the  rule  laid 
down  in  Solt  v.  WilUamaport  Badlator  Com- 
pany, above  dted  and  quoted  from,  and  un- 
der the  circumstances  the  lower  court  was 
light  In  refusing  to  take  off  the  nonsuit 

The  judgment  Is  affirmed. 


LINDEMANN  v.  PITTSBUHGH  BTS.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1016.) 

1.  Rkucabe  €=>5S(4)—Vauditt— Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  to  a  passenger,  evi- 
dence held  to  present  a  question  for  the  jury 
whether  plaindn  was  capable  of  comprehending 
his  act  in  signing  a  release  of  damages  for  950 
and  its  nature  and  probable  consequences. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  i  112;  Dec.  Dig.  <S=»58(4).] 

2.  TBIAL    «=3256(12)  —  iNSTBUCnONB  —  Eb- 

quESTS. 

Where  the  court,  in  describing  the  quality 
of  proof  required  to  overthrow  a  written  Instru- 
ment, used  the  words  "clear,  precise,  and  indu- 
bitable," the  failure  to  define  those  words  was 
not  error  where,  at  the  conclusion  of  the  charge, 
counsel  was  requested  to  direct  the  court's  at- 
tention to  any  matters  to  which  they  wished  the 
attention  of  the  jury  to  be  drawn,  and  counsel 
did  not  indicate  any  specific  respect  wherein  the 
charge  was  lacking,  and  in  his  address  to  the 
jury  explained  the  meaning  of  the  words,  and 
his  explanation  was  not  questioned. 

[Eld.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  688;   Doc.  Dig.  cS=325C(12).] 

Appeal  from  CSoort  of  Common  Pleas,  Al- 
legheny County. 

Action  by  J.  O.  W.  Undemann  against  the 
Pittsburgh    Railways    Company.      From    a 


judgment  for  plaintiff,  defendant  apsteala. 
Affirmed. 

Trespass  to  recover  damages  for  personal 
Injuries.  The  facts  appear  in  the  following 
opinion  of  Brown,  J.,  in  the  common  pleas, 
Bur  defendant's  motion  for  a  new  trial: 

In  a  collision  l>etween  cars  of  the  defendant 
company,  the  evening  of  September  1,  1912, 
plaintiff,  a  passengor  on  one  of  them,  was  s» 
rionsly  injured.  He  was  taken  to  the  Pitta- 
burgh  ho^ital  the  same  evening.  His  appear- 
ance at  the  trial  was  pitiful.  He  seemed  to  be  a 
physical  and  mental  wreck.  One  of  defendant's 
witnesses  testified  that  plaintiff — at  the  trial — 
looked  better  than  he  did  at  the  time  he  was  in 
the  hospital  suffering  from  his  injuries. 

In  bar  of  plaintiff's  right  to  recover  damages, 
defendant  set  up  a  written  release  executed  by 
him  in  the  hospitnl  the  day  following  his  arrival 
there — releasing  and  satisfying,  for  a  considera- 
tion of  f50  iMid  him,  his  claim  for  damages. 
Tire  validity  of  the  rdease  was  denied  by  him 
on  the  ground  of  mental  incapacity  to  execute 
it  Defendant's  points  read  to  the  jary  and 
affirmed  by  the  court  were: 

"(1)  If  the  Jury  believed  from  the  evidence 
that  the  plaintiff  signed  the  release  when  he  was 
rati<Mial,  and  either  read  or  had  read  to  him 
the  contents  of  the  release,  your  verdict  must 
be  for  the  defendant 

"(2)  'If  the  jury  believed  from  the  evidence 
that  the  plaintiff  signed  the  release  when  he  was 
mentally  capable  of  knowing  its  contents  but 
later  developed  mental  weakness,  the  release  is 
binding  and  your  verdict  must  be  for  the  defend- 
ant. 

"(8)  If  the  jury  bdieve  from  the  evidence 
that  the  plaintiff  signed  the  release  when  men- 
tally capable  of  knowing  its  contents,  and  ac- 
cepted the  money  named  in  the,  release,  he  is 
barred  from  recovery,  and  your  verdict  must  be 
for  the  defendant." 

The  issue  of  fact  for  the  jury  was:  Whether, 
at  the  execution  of  the  rdease,  plaintiff  was 
capable  of  comprehending  his  act,  its  nature 
and  probable  consequences.  If  he  was,  defend- 
ant was  entitled  to  a  verdict  If  not  he  was 
entitled  to  a  verdict  Upon  this  issue  the  jury 
found  in  his  favor. 

[  I  ]  Numerous  witnesses,  lay  and  expert,  tes- 
tified touching  his  mental  condition  after  the 
accident  and  preceding,  during,  and  following 
the  execution  m  the  release;  some  of  them  tes- 
tifying to  direct  observation  of  his  conduct  and 
action,  and  some  upon  hypothetical  questions 
put  to  them,  all  this  for  the  purpose  of  deter- 
mining his  mental  condition,  mental  ability  or 
nonability  to  transact  business,  to  execute  the 
release.  This  testimony  of  direct  facts  and  of 
opinions  based  on  them  took  a  wide  range.  Some 
of  plaintiff's  witnesses  testifying  that  after  the 
accident  before  he  reached  the  hospital,  and 
while  in  the  tioepital,  his  mind  was  dazed,  con- 
fused ;  lacking  shility  to  cany  on  coherently 
and  connectedly  conversation  toucliing  the  or- 
dinary affairs  of  life  r  incapable  of  transacting 
business.  Some  of  defendant's  witnesses  testi- 
fying tliat  his  mind  was  not  impaired,  but  suffi- 
ciently rational  to  understand  the  transactioa 
covered  by  the  rdease. 

It  is  plain  that  the  execution  of  the  release, 
to  be  legally  binding  on  him,  required  more  than 
his  mere  signature.  It  was  necessary  that  both 
mind  and  will  should  co-operate  in  the  execu- 
tion and  delivery  of  the  instrument  Plaintiff's 
testimony  asserted  there  was  no  such  co-opera- 
tion; defendant's,  that  there  was.  If  there 
was  not  such  co-operation,  "then,  in  contem- 
plation of  law,  there  was  no  execution  and  de- 
livery of  the  alleged  release.  A  substantial 
question  of  fact  was  thus  presented  which  it 
was  the  exclusive  province  of  ttie  jury  to  deter- 
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ratuB  In  the  ordinary  -way."  Gibson  v.  Western 
N.  Y.  &  Penna.  K.  R  Co.,  164  Pa.  142,  157, 
30  Atl.  308,  313  (44  Am.  St  Rep.)  586). 

Tlie  next  lasne  of  fact  for  the  jury  related 
to  (a)  the  nature  and  extent  of  his  physical, 
oerrous,  and  mental  ailments;  (b)  drug,  doc- 
tors', and  hospital  bills ;  (c)  loss  of  earnings; 
(d)  pain  and  suffering  and  inconvenience. 

Touching  the  physical,  nervous,  and  mental 
ailments,  much  testimony  was  presented — the 
opinions  of  the  doctors  and  specialists  varying 
to  some  extent;  some  of  them  expressing  the 
view  that  plaintiff  might  get  better  or  some  bet- 
ter, and  some  that  he  was  not  likely  ever  to  re- 
cover in  any  substantial  degree,  but  more  likely 
to  grow  worse. 

[2]  At  the  conclusion  of  the  charge  counsel 
were  requested  to  direct  the  court's  attention 
to  any  matter  to  which  they  wished  the  atten- 
tion of  the  jury  drawn.  To  this  request  counsel 
did  not  indicate  in  what  specific  respect  the 
charge  was  ladling:  and  the  court  learned  only 
by  the  argument  of  defendant's  counsel  on  bis 
motion  for  a  new  trial  that  it  was  the  failure  to 
explain  to  the  jury  the  meaning  of  "clear,  pre- 
cise, and  indubitable."  Under  the  circumstances, 
the  answer  to  that  is: 

(a)  The  suggestion  of  counsel,  in  restmnse  to 
the  court's  reciuest  at  the  end  of  the  trial,  was 
general  and  not  specific.  Had  counsel  specifi- 
cally (orally  or  by  point  in  writing)  drawn  the 
court's  attention,  it  would  have  been  an  eagy 
matter  to  reply  to  it. 

(b)  Defendant's  counsel,  in  bis  address  to  the 
jury,  clearly  explained  cmd  defined  the  meaning 
of  ''clear,  precise,  and  indubitable" — explained 
and  defined  it  as  the  Supreme  Court  had  in  nu- 
merous decisions: 

"Indubitable  proof  •  •  •  Is  evidence  that 
is  not  only  found  to  be  credible,  but  of  such 
weight  and  directness  as  to  make  out  the  facts 
alleged  beyond  a  reasonable  doubt" 

"When  the  terms  "clear,  precise,  and  indubi- 
table' are  used  by  the  courts  to  define  the  req- 
uisite proof  of  a  fact  it  is  meant  that  the 
witnesses  shall  be  credible,  that  the  facts  are 
distinctly  remembered  by  them,  that  details  are 
narrated  exactly,  and  that  their  statements  are 
true." 

His  en>lanation  to  the  jury  was  conceded. 
No  one  disputed  it  The  jury  got  the  benefit 
of  it  and  the  failure  to  again  caU  the  jury's  at- 
tention to  it  cannot  be  charged  to  the  court  as 
error. 

Had  the  court  been  sitting  as  a  chancellor  in 
an  equitable  proceeding  to  cancel  and  declare 
void  the  release  upon  the  ground  of  plaintiff's 
mental  incapacity  to  execute  it,  it  would  have 
declared  the  instrument  void,  for  the  testimony 
of  such  incapacity  was  strong  and  convincing, 
"clear,  precise,  and  indubitable."  As  said  by 
the  Supreme  Court  in  Highlands  v.  Philadelphia 
&  Reading  R.  R.  Co.,  209  Pa.  286,  297,  58  AU. 
560,  564:  "We  are  of  opinion  that  the  testi- 
mony •  •  •  at  the  trial  was  ample  to  sus- 
tain a  chancellor  in  reforming  the  release." 

As  already  suggested,  many  lay  and  expert 
witnesses  testified  touching  the  issues  submitted 
to  the  jury.  The  credibility  of  their  testimony, 
all  oral,  was  to  be  weighed  by  the  jury.  Reel 
v.  Elder,  62  Pa.  308,  1  Am.  Rep.  414  •  Duffy  v. 
York  Haven  Water  &  Power  Ca,  233  Pa.  107, 
at  page  110,  81  AU.  908.  Credibility  is  the 
touchstone  of  testimony  in  the  measure  of  its 
weight  'The  weight  of  testimony  is  that  which 
the  jury  determines  after  considering  the  vari- 
ous elements  necessarily  entering  into  its  make- 
up, such  as  the  manner  and  appearance  of  the 
witnesses  on  the  stand,  their  bias  and  interest 
in  the  subject-matter  of  the  controversy,  the 
consistency  and  inconsistency,  contradiction, 
and  variation  in  the  stories  t(dd  by  them^  and 
other  surrounding  circumstances  giving  it  an 
impress  weak  or  strong,  true  or  false.  Some 
testimony  may  be  as  good  as  gold,  as  genuine 


as  a  •tandard  coin,  and  some,  as  wortlil«8s  as  a 
counterf^t  Testimony  may  bear  the  stamp  of 
truth  or  the  badge  of  fraud  and  perjury.  Who 
is  to  pass  upon  its  value?  The  jury  alone.  Tlie 
court  cannot  invade  the  province  of  the  jury. 
The  court's  supervisory  control  rests  in  tiie  dis- 
cretion to  grant  new  trials. 

The  charge,  we  think,  fulljr  and  fairly  ex- 
plained to  uie  jury:  (a)  The  issues  of  fact  to 
be  passed  on  by  it ;  (b)  In  connection  with  the 
meaning  of  "clear,  precise,  and  indubitable,"  as 
defined  Dy  defendant's  counsel  in  his  argument 
to  the  jni7,  the  method  of  weighing  and  meas- 
uring testimony,  lay  and  expert;  (c)  the  duty 
of  determining  tiie  nature  and  extent  of  the  re- 
sulting injuries,  nervous,  mental,  and  physical; 
(d)  the  measure  of  damages. 

Believing,  in  the  light  of  all  the  circum- 
stances, that  a  fair  trial  was  bad  and  substan- 
tial justice  reached  by  the  verdict,  a  new  trial 
is  recused. 

Verdict  for  plaintiff  for  $13,000,  and  Judg- 
ment thereon.  Defendant  appetded.  £^or 
assigned  was  tbe  charge  to  the  Jnry. 

Argued  before  BROWN,  0.  J.,  and  MBS- 
TRBZAT,  POTTER,  STEWART,  and  FKA- 
ZER,  JJ. 

Richard  0.  Long,  Clarence  Burleigh,  and 
William  A.  Challener,  all  of  Pittsburgh,  for 
appellant  Body  P.  Marshall  and  Thomas  M. 
Marshall,  both  of  Pittsburgh,  for  app^ee.  ^ 

PER  CURIAM.  This  Judgment  Is  affirmed 
on  the  opinion  of  the  learned  court  below^ 
denying  the  motion  for  a  new  trial. 

Judgment  affirmed. 


In  re  WEIR'S  ESTATBl. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 1916.) 

Tbusts   «=311— Tbdstbk— Acoodiht^-Oredit 
FOB  Investments  in  Reaxtt  —  Lifk  Tmv- 

ANTS— ReUAINDKBUBN. 

On  the  refusal  of  a  life  tenant  to  give  se- 
curity to  protect  the  remaindermen  and  at  her 
request,  a  trustee  was  appointed  and  a  sum  of 
money  constituting  the  entire  residue  of  testa- 
tor's estate  was  distributed  to  him.  The  trustee 
used  a  portion  of  this  money  in  purchasing  a 
bond  and  mortgage,  and  thereafter  purchased 
the  mortgaged  land  at  foreclosure  sale,  taking 
title  in  his  name  as  trustee.  In  his  account  ren- 
dered after  death  of  tbe  life  tenant  he  charged 
himself  with  the  money  received  by  him  from 
the  estate,  and,  after  claiming  credit  for  certain 
expenditures,  Including  his  commissions,  claimed 
a  further  credit,  the  sum  paid  out  in  the  trans- 
action whereby  he  acquired  the  mortgaged  prop- 
erty. Held,  that  the  account,  though  otherwise 
correct,  was  erroneous  as  to  the  latter  credit; 
the  trustee  being  answerable  to  the  remainder- 
men the  same  as  the  life  tenant's  estate  would 
have  been  on  termination  of  the  trust  had  she 
given  bond  and  received  her  life  estate  in  posses- 
sion, and  It  being  his  duty  to  have  been  prepar- 
ed on  termination  of  his  trust  or  within  a  rea- 
sonable time  thereafter,  to  paiy  over  to  the  re- 
maindermen the  whole  fund  which  he  had  re- 
ceived in  cash. 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Cent 
Dig.  t  430;    Dec  Dig.  <8=»311.] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  James  O. 
Weir,  deceased.     E>om  a  decree  dismissing 
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ezceptloBs  to  the  aoooant  of  David  I.  Sbaw, 
trostee,  John  P.  Weir  and  others  appeal-i 
Reversed,  and  reeord  remitted,  with  direc- 
tions. 

Argned  before  BROWN,  O.  J.,  and  M^S- 
TREZAT,  POTTER,  STEWART,  and  FRA- 
ZER.  JJ. 

Morton  Hnnter,  of  Pittsburgh,  and  John 
W.  Thomas,  of  Sharpsbnrg,  for  appellants. 
John  L.  High,  of  Pittsborgh,  for  appellee. 

STEWART,  J.  We  hare  here  five  appeals 
by  as  many  different  appellants  from  the 
same  decree;  the  complaint  in  each  being 
the  same.    They  may  be  considered  together. 

James  O.  Weir,  by  his  last  will  and  testa- 
ment, gave  the  residue  of  his  estate  to  his 
widow,  Annie  W.  Weir,  fcir  life,  with  remain- 
der over  on  her  death  to  five  of  his  children, 
namely,  John  P.  Weir,  Daisy  G.  Weir,  Lulu 
May  Weir,  Robert  McP.  Weir,  and  Wilson  S. 
Weir,  and  appointed  his  widow  executrix. 
The  widow  took  out  letters  testamentary, 
and  later  filed  an  account  showing  a  large 
sum  of  money  In  her  hands  for  dlstribntlon. 
Upon  her  declining  as  life  tenant  to  give)  se- 
curity to  protect  the  remaindermen,  at  her 
request  the  court  appointed  David  I.  Shaw 
to  take  and  receive  the  same  as  trustee  upon 
bis  giving  the  required  security.  Having 
complied  with  the  conditions,  there  was  dis- 
tributed to  him  in  cash  the  entire  residue  of 
the  estate,  amounting  to  $16,842.  The  trust 
terminated  with  the  death  of  the  widow  Feb- 
ruary 10,  1914,  and  within  a  month  thereaft- 
er the  trustee  filed  his  account.  In  the  ac- 
count as  stated  he  charges  himself  with  the 
full  sum  he  received  from  the  executrix,  and 
after  claiming  credit  for  certain  expenditures, 
including  his  commissions,  amounting  to  $730.- 
88,  be  claims  a  further  credit  of  $6,2S0  for 
what  he  denominated  the  "balance  of  the 
corpus."  The  items  composing  this  balance 
are  enumerated  In  the  summary  appended  to 
the  account,  and  among  them  is  the  item 
which  gives  rise  to  this  controversy.  It  is  as 
follows : 

"1911, 1/12,  Fred  Sermin  bond  and  mortgage, 
property  taken  at  fi.  fa..  No,  212,  July  term, 
1913;  $d,250.00." 

The  significance  of  the  item  is  that  it 
represents  an  Investment  made  by  the  ac- 
countant out  of  the  fund  he  held  In  trust 
tn  a  b(»id  and  mortgage  on  the  property  of 
one  Fred  Sermin.  The  mortgagor  having 
made  default,  the  trustee  caused  execution 
to  issue,  by  virtue  of  which  the  property 
was  sold,  and  he  became  the  purchaser  on 
bis  bid  of  $50,  subject,  of  coarse,  to  the 
mortgage;  the  deed  at  his  instance  being 
made  to  David  L  Shaw,  trustee  for  Annie 
W.  Weir.  The  credit  thus  claimed  was  ob- 
jected to  on  the  part  of  the  remaindermen. 
Nevertheless  it  was  allowed,  and  the  court, 
treating  the  property  as  a  cash  asset  of  the 
estate  eqnal  In  amount  to  the  original  invest- 
ment by  the  trustee,  made  distribution  of 
tbe  same  am<ms  the  remaindermen  "as  ten- 


ants  in  common,  tbe  trust  property  covered 
by  the  Sermin  mortgage,  and  the  tmstee  is 
hereby  ordered  and  directed  to  convey  Ijy 
deed  to  the  above-named  beneficiaries  as  ten- 
ants in  common."  Tbe  appeal  is  from  the 
decree  of  confirmation  of  the  account  and 
the  decree  awarding  distribution  as  above. 
As  the  case  was  argued  here  and  in  tbe 
court  below,  it  was  made  to  turn  largely.  If 
not  exclusively,  upon  the  question  whether 
or  not  tbe  investment  in  the  bond  and  mort- 
gage had  been  negligently  made.  For  the 
most  part,  the  many  assignments  of  error 
relate  to  the  finding  and  conclusion  of  the 
court  with  respect  to  this  matter,  which,  as 
we  view  the  case,  is  not  at  present  fbr  con- 
sideration. The  one  assignment  which  raises 
the  only  question  which  we  feel  called  upon 
to  consider  is  the  first,  which  complains  of 
error  In  the  decree  confirming  the  account 
and  distributing  the  Sermin  real  estate  to 
the  remaindermen  as  so  much  cash. 

We  cannot  give  our  approval  to  the  method 
of  accounting  here  adopted.  The  real  estate 
purchased  by  the  trustee  has  no  proper  place 
in  the  account.  What  the  accountant  re- 
ceived when  he  entered  upon  the  trust  was 
the  sum  of  $15,842.72  in  cash.  For  this  he 
was  accountable  to  those  in  remainder  upon 
the  termination  of  the  trust,  just  as  the  es- 
tate of  tbe  life  tenant  would  have  been  had 
the  fimd  passed  into  her  possession.  Those 
in  remainder  would  have  been  under  no  ob- 
ligation to  accept  from  her  legal  representa- 
tives anything  but  cash  for  the  full  amount 
distributed  to  ber.  ReilTs  Estate,  124  Pa. 
145,  16  Atl.  630.  No  more  can  they  be  re- 
quired to  accept  anything  but  cash  from  this 
accountant,  who  stands  in  the  place  of  the 
widow  with  respect  to  the  trust  fund.  The 
requirements  of  the  law  are  not  met  when  an 
accountant,  whether  administrator,  guardian, 
or  trustee,  proposes  to  hand  over  to  those 
entitled  to  the  estate  specific  property,  how- 
ever acquired,  in  liquidation  of  Itis  liability, 
except  as  the  parties  in  Interest  agree  to  an 
acceptance  of  the  same ;  and  even  In  such 
case  the  specific  property  never  becomes  the 
subject  of  credit  in  an  accounting.  It  may 
very  properly  enter  into  a  distribution  pro- 
ceeding, but  nowhere  else.  The  account,  as 
stated  here,  purports  to  be  a  final  account, 
and  accountant  accordingly  charges  himself 
with  the  entire  sum  that  be  received.  He 
reduces  his  liability  therefor,  however,  by 
taking  credit  for  what,  at  best,  can  be  re- 
garded only  as  an  unadmlnlstered  asset,  at 
a  valuation  fixed  by  himself,  thus  imposing 
on  the  remaindermen  specific  property  and 
reducing  to  that  extent  the  balance  with 
which  he  would  be  properly  chargeable. 

"Distributees  may  indeed  consent  to  accept 
certain  goods  and  chattels  in  specie  without 
conversion,  as  Is  frequently  done  in  settlement 
of  estates,  but  such  arrangement  in  no  case  af- 
fects tbe  theory  of  the  law  that  tbe  estate  is  first 
to  be  administered  and  then  enjoyed.  •  •  • 
The  administration  account  always  exhibits  a 
balance  in  cash,  not  in  specific  goods,  whether 
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bonds  or  hones;  and,  thongb  an  heir  may  take 
bonds  or  horses  as  cash,  the  account  must  show, 
and  always  does  show,  a  cash  balance."  Strode 
T.  Com.,  62  Pa.  181. 

In  the  present  case  a  cash  balance  Is 
shown,  but  one  reduced  to  the  extent  of  $6,- 
250  by  a  credit  Improperly  claimed  and  al- 
lowed. 

The  accountant  stands  In  a  somewhat 
peculiar  position  towards  these  remainder- 
men who  are  excepting.  He  is  not,  strictly 
speaking,  their  trustee,  but  stands  towards 
them  In  exactly  the  relation  that  the  life 
tenant  would  have  done  had  she  given  bond 
and  received  her  life  estate  in  possession. 
He  is  answerable  to  them  Just  as  the  life 
tenant's  estate  would  have  been  on  the  ter- 
mination of  the  trust  Her  estate  would 
have  been  answerable  to  the  last  penny  in 
cash  tor  the  actual  amount  that  the  life 
tenant  had  received.  Whatever  investments 
were  made  by  her  substitute,  this  accountant 
must  stand,  so  far  as  the  remaindermen 
•are  concerned,  as  though  she  had  made  them 
for  herself.  They  were  made  for  her,  and 
it  was  not  a  matter  that  concerned  these 
appellants  whether  the  fund  was  Invested, 
or  what  it  was  Invested  in,  except  so  far 
as  their  security  was  endangered.  The  ac- 
countant's plain  duty  was  to  be  prepared 
on  the  termination  of  his  trust,  or  within 
a  reasonable  time  thereafter,  to  pay  over  to 
the  remaindermen  the  whole  fund  he  had  re- 
ceived in  cash.  We  can  see  no  difference  in 
principle  or  distinction  in  legal  incidents  be- 
tween such  a  trust  as  this,  where  actual  cash 
was  the  subject,  and  a  trust  with  respect  to 
real  property,  where  a  life  interest  is  given 
to  one  and  the  remainder  to  another.  The  re- 
maindermen in  the  latter  case  cannot  be 
required  to  bear  the  expenses  incident  to  the 
enjoyment  of  the  life  estate.  If  the  expense 
of  cultivating  a  farm  or  running  a  manufac- 
turing establishment  must  be  wholly  defrayed 
by  the  life  estate,  whether  in  the  hands  of 
a  trustee  or  the  life  tenant,  what  reason  can 
there  be  for  imposing  on  the  remaindermen, 
in  relief  of  the  life  tenant,  such  expense  as 
may  be  required  for  the  care,  custody,  and 
employment  of  a  life  estate  consisting  of 
cash?  The  very  recent  case  of  Ijetterle's  Es- 
tate, 248  Pa.  95,  03  AtL  935,  leaves  this  no 
longer  an  open  question. 

For  the  reasons  we  hare  stated,  the  de- 
cree confirming  tMs  account  and  making  dis- 
tribution must  be  reversed.  We  have  indicat- 
ed how  the  account  must  be  reformed.  To 
be  more  spedflc:  On  the  debit  Edde  account- 
ant has  charged  himself  with  the  entire  trust 
fund,  and  tUa  is  correct;  the  credit  taken 
for  the  property  purchased  by  the  accountant 
is  altogether  wrong,  and  must  be  stricken 
from  the  account.  The  true  balance  for  dis- 
tribution most  be  ascertained  by  deducting 
from  the  total  assets  with  which  the  account- 
ant is  debited  such  expenses  as  were  neces- 
sarily incident  to  the  filing  of  the  account. 


and  these  alone.  The  balance  tbna  ascertain- 
ed will  be  the  amount  for  distribution  among 
those  entitled.  U  this  leaves  in  the  hands 
of  the  accountant  the  Sermiu  property,  it 
is'  because  thia  property  forms  no  part  of 
the  tmst  estate  for  which  the  accountant  is 
responsible. 

The  decree  Is  reversed,  and  the  record  is 
remitted,  with  directions  that  the  account  be 
reformed  and  distribution  be  made  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. A  like  Judgment  is  directed  in  each  of 
these  appeals. 


SMITH  T.  ALliEOHENY  OODNTY  LIGHT 

CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1916.) 

JUDOKENT     €=»199(3)     —     NOTWrrHSTANDINQ 

Verdict. 

Where,  in  an  action  for  the  death  of  plain- 
tiff's husband  from  coming  in  contact  with  a 
defectively  insulated  electric  light  wire  in  a  «hop 
occupied  by  himself  and  his  partner,  the  uncon- 
tradicted testimony  showed  that  the  deceased 
was  an  employ^  of  the  defendant  light  company, 
that  it  was  his  duty  to  look  after  the  wires  and 
poles  of  the  company  in  the  town  where  the  ac- 
cident happened,  and  that  he  bad  notice  of  elec- 
trical disturbances  in  the  lighting  of  other  build- 
ings ia  the  neighborhood  before  the  accident,  the 
court  properly  entered  judgment  for  defendant 
notwithstanding  a  verdict  for  plaintiff. 

[Bid.  Note. — For  other  cases,  aee  Judgment, 
Dec.  Dig.  <S=9l99(3).] 

Appeal  from  Court  of  Common  Fleas,  Al- 
legheny County. 

Trespass  by  Laura  Smith  against  the  Alle- 
gheny County  Light  Company,  a  corporation, 
for  death  of  plaintUTs  husband.  From  Judg- 
ment for  defendant  notwithstanding  the  ver- 
dict, plaintiff  appeals.     Affirmed. 

The  facts  appear  in  the  following  opinion 
by  Shafer,  J.,  in  the  court  of  commtm  pleas 
Bur  defendant's  moti<Mi  for  a  new  trial  end 
tor  Judgment  n.  o.  t.: 

The  action  is  by  a  widow  for  the  death  of  her 
husband,  alleged  to  be  caused  by  the  neglect  of 
the  defendant.  The  testimony  on  the  part  of  the 
plaintiff  showed  that  the  deceased  came  to  hia 
death  by  coming  in  contact  with  an  electric 
light  wire  in  a  shop  occupied  by  himself  and  his 
partner,  and  that  on  a  pole  of  the  light  com- 
pany near  this  shop  there  was  a  contact  of  a  2,- 
200-volt  wire  with  the  110-volt  wire  supplying 
the  electric  light,  caused  by  the  breaking  off  of  a 
pin  from  the  arm  sustaining  the  wires  and  tiie 
burning  or  rubbing  off  of  the  inanlation  between- 
the  two  wires.  To  show  notice  to  the  company 
of  this  state  of  affairs  the  partner  of  the  de- 
ceased was  called  to  testify  that  a  day  or  two 
before  the  accident  there  had  been  a  fire  appar- 
ently caused  by  electricity  in  a  saloon  in  the 
neighborhood,  and  that  he  called  the  office  of  the 
company  in  Carnegie,  being  the  nearest  regular 
office  of  the  company,  smd  asked  for  the  "trouble 
man,"  and  that  some  one  answered  that  he  was 
the  trouble  man,  and  thereupon  the  witness  said 
to  him:  "There  is  some  trouble  up  here |  a  place 
is  burning  down;  you  bad  better  see  it;"  and 
he  answered,  "All  right."  And  he  further  testi- 
fied that  the  next  day  he  saw  people  whom  be  be- 
lieved to  be  workmen  of  the  Allegheny  County 
Light  Company  working  at  a  pole  some  distance 
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vmy  tfom  irlme  the  eoataet  was  afterwarda 
found,  although  he  did  not  know  any  of  the  peo- 
ple suppoBed  to  be  repreaentuv  the  light  com- 
pany. It  appeared  In  the  evidence  of  the  defend- 
ant, nncontradieted,  that  the  deceased  'was  an 
employe  of  the  Allegheny  Oomity  light  Compa- 
ny, whoae  duty  it  was  to  look  after  the  wires 
and  poles  of  the  company  la  the  town  of  Bridge- 
Tille,  where  the  accident  happened.  It  also  ap- 
peared from  the  testimony  of  iMtb  parties  that 
he  knew  of  the  fire  which  took  place  at  the  sa- 
loon and  saw  how  the  metal  ceiling  had  been 
melted  by  electricity,  and  how,  not  only  the 
ftnes,  bnt  the  metal  fuse  box,  had  been  melted 
and  the  globes  burned  oat,  and  that  he  also  had 
notice  of  two  or  three  other  electrical  disturb- 
ances in  the  lighting  of  other  buildings  in  the 
neighborhood. 

If  the  deceased  had  not  been  an  employ^  of 
the  company,  there  would  have  been  a  plain  case 
for  the  jury  to  determine  whether  or  not  the 
company  was  negligent  in  not  properly  inspect- 
ing its  poles  and  wires  in  Bridgeville.  We  haTe 
here,  however,  a  case  in  which  the  party  whose 
death  is  the  foundation  of  the  action  was  himself 
the  representative  of  the  company  in  Bridgeville 
for  that  purpose.  It  seems  to  us  that  the  com- 
pany could  not  be  negligent  in  such  case  except 
as  it  was  chargeable  with  the  neglect  of  the  de- 
ceased himself,  and  therefore  as  to  him  the  com- 
pany was  not  negligent.  It  is  true  that  the  fact 
of  such  employment  of  him  by  the  company  did 
not  appear  very  definitely  in  the  plaintiff's  case. 
It  did,  however,  appear  in  the  defendant's  case 
in  such  manner  that  a  jury  could  not  t>e  allowed 
to  say  tliat  he  was  not  so  employed,  and  the 
verdict  ouglit  not  to  be  allowed  to  stand. 

Verdict  for  plaintiff  for  $8,000.  The  conrt 
snbseqnently  entered  Judgment  for  defendant 
n.  o.  T, 

Argued  before  BROWN,  O.  J.,  and  MBS- 
TKBZAT,  POTTBB,  and  STBJWAET,  JJ. 

H.  Fred  Mercer  and  William  £2.  Walsh, 
both  of  Pittsburgh,  for  aM>ellant  John  G. 
Fmzer  and  Reed,  Smith,  Shaw  &  Beal,  all  of 
Pittsburgh,  for  appellee. 

PER  CURIAM.  This  appeal  is  dismissed 
on  the  opinion  of  the  court  below  directing 
judgment  to  be  entered  for  the  defendant 
n.  o.  V. 

Judgment  affirmed. 


OOMMOKWBAI/TH,   to  ITse  of  BRUCB,  T. 
MORAN. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1916.) 

1.  Pleadirq    ^=3221  — Dkuusbkb  — Dkfbnsi 

on  OVEBBULINO  DXUDBREB. 

An  order  overruling  a  demurrer  to  the  state- 
ment in  an  action  on  a  bond  with  leave  to  file  an 
affidavit  of  defense  is  not  a  final  judgment,  and 
defendant  may  raise  in  an  a£Sdavit  of  defense 
the  same  legal  questions  presented  by  the  de- 
murrer. 

(E!d.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  i  667 ;   Dec.  Dig.  <e=>221.] 

2.  Bastabds  «=a87— Secubitt  fob  Suppobt— 

IJABILITT  or  StrBBTY. 

Under  Crimes  Act  March  SI,  1800  (P.  L. 
382),  providing  that  one  convicted  of  fornica- 
tion and  bastardy  shall  be  sentenced  to  give  se- 
cnrity  to  perform  such  order  for  the  mainte- 
'  imnce  of  the  child  as  the  court  shall  direct, 
where  the  court  sentences  accused  to  the  pay- 


ment «t  weekly  suma  for  flv0  yehts,  the  surety 
on  his  bond  is  not  liable  for  payments  falling 
due  after  death  of  the  prindpcd. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  SI  210.  220;   Dec.  Dig.  «=>87.] 

Appeal  from  Superior  Court. 

Action  by  the  Commonwealth,  to  the  use 
of  Blanche  Bruce,  against  John  J.  Morau. 
From  a  Judgment  discliarglDg  a  rule  for 
want  of  a  sufficient  affidavit  of  defense,  plaln- 
tlfl  appeals.    Affirmed. 

The  opinion  of  the  superior  court,  by  Head, 
J.,  is  as  follows: 

In  the  court  of  quarter  sessions  of  Allegheny 
county  one  John  Moran,  Jr.,  entered  a  plea  of 
guilty  to  a  charge  of  fornication  and  bastardy, 
and  was  sentenced  to  pay  the  usnal  fine,  the 
costs  of  prosecution,  and  $2.50  per  week  for 
five  years  for  the  maintenance  of  the  child,  and 
to  enter  into  •  bond  with  surety  in  the  sum  of 
$500.  The  fine,  costs,  and  lying-in  expenses 
were  paid,  and  the  bond  given  with  liis  lather, 
John  J.  Moran,  the  present  defendant,  as  snrety. 
About  a  year  later  John  Moran,  Jr.,  the  prin- 
cipal in  the  bond,  died,  haring  paid  all  of  the 
£2.60  per  week  payments  up  to  the  date  of  his 
deatlL  Jliis  suit  was  then  l>egun  in  the  name 
of  the  commonwealth,  to  the  use  of  Blanche 
Bruce,  against  the  surety  alone,  to  recover  from 
him  or  his  estate — he  having  died  since  the  cuc- 
tion  was  l)egun — the  weekly  payments  specified 
in  the  sentence  and  bond,  that  had  matured 
since  the  death  of  the  i»rincipal.  To  tlie  piain- 
tifTa  statemrat  tlie  defendant  demurred.  There 
was  no  formal  joinder  of  issue  on  the  demurrer. 
The  learned  court  below  entered  no  judgment 
for  either  party,  but,  being  of  opinion  the  ques- 
tion oould  be  more  satisfactorily  reached  after 
an  answer,  oTerruled  the  demurrer,  with  leave 
to  ijie  defendant  to  file  an  affidavit  of  defense 
within  15  days.  The  affidavit  was  filed,  and  the 
plaintiff  entwed  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit.  E^om  the  order  dis- 
chargini;  that  role,  this  appeal  was  taken. 

[i]  Tjnder  the  circumstances  noted  it  must  be 
apparent  the  order  overruling  the  demurrer  was 
not  the  equivalent  of  a  final  Judgment  for  the 
plaintiff.  The  legal  defense  arising  from  the 
facts  averred  in  the  affidavit  bad  not  been  final- 
ly adjudicated  adversely  to  the  defendant,  and 
the  first  position  assumed  by  the  appelant  is 
untenable. 

[2]  Turning  then  to  the  main  question  in- 
volved, we  may  observe  that,  although  it  has 
never  reached  an  appellate  court  in  Pennsyl- 
vania, we  are  not  without  the  ben^t  of  several 
adjudications  of  questions  so  dosdy  connected 
with  it  as  to  be  helpful  in  pointing  the  way  to 
a  correct  conclusion. 

Prior  to  the  conviction  and  sentence  of  the 
putative  father  no  obligation  to  pay  mon^  to 
anyl>ody  rested  on  him  which  the  law  recognized 
as  sufficient  to  support  an  action  either  by  the 
mother  of  the  child,  by  its  guardian,  by  the  com- 
monwealth, or  any  of  its  political  subdivisionB. 
His  liabUity  to  pay  money  therefore  was  created 
by  and  resulted  from  the  sentence  of  a  criminal 
court  following  his  conviction  of  a  violation  of 
the  public  law  of  the  commonwealth.  That  sen? 
tence  was  Imposed  by  the  authority  of  Crimes 
Act  March  81,  1800  (P.  Cl  882).  That  statute 
provides  that  the  convicted  criminal  "shall  be 
sentenced  in  additi<»i  to  the  fine  aforesaid 
•  •  •  to  give  secnrity  •  •  •  to  perform 
such  order  for  the  maintenance  of  the  said  child 
as  the  court  •  •  •  shall  direct  and  appoint." 
The  obligation  of  the  convicted  defendant  to 
I>ay  the  money  named  and  to  furnish  the  col- 
lateral security  or  the  independent  hostage  for 
his  performance  of  the  sentence  are  by  the  very 
terms  of  the  statute   an  integral  part  of  the 
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Boitenee  Itsdf.  It  matten'not  the  LegiBlatnre 
saw  fit  to  make  the  money  to  the  payment  of 
which  the  defendant  was  sentenced  payable  in 
installments  extending  over  a  period  of  years 
and  appropriated  it  to  the  maintenance  of  the 
child.  It  would  have  been  entirely  competent 
for  that  body  to  have  declared  snch  defendant 
should  be  punished  by  a  sentence  directing  him 
to  pay  a  bulk  sum  of  money  to  the  mother  of 
the  child,  to  its  guardian,  or  to  the  local  poor 
authorities,  and  then  casting  upon  Its  recipient 
the  duty  of  maintaining  the  child.  We  cannot 
adopt  as  sound,  then,  the  contention  of  the  ap- 
pellant that  the  portion  of  the  sentence  fixing 
the  sum  to  be  paid  and  appropriating  it  to  the 
maintenance  of  the  child  can  be  essentially  dif- 
ferentiated from  the  remainder  of  the  sentence. 

No  such  conclusion  can  be  justly  drawn  from 
the  case  of  DuncaiC  v.  Oom.,  4  Serg.  &  R.  449. 
In  that  case  a  defendant  convicted  of  adultery 
and  bastardy,  when  called  for  sentence,  pleaded 
a  pardon.  The  court,  after  an  inspection  of 
the  executive  act,  determined  it  was  a  partial, 
not  a  plenary,  pardon,  and  gave  judgment  ac- 
cordingly. But  in  Com.  v.  Ahl,  43  Pa.  53,  61, 
the  defendant  was  convicted  of  the  offense  of 
fornication  and  oastardy.  Before  sentence  he 
obtained  a  plenary  pordon  from  the  executive 
which  he  pleaded  in  hat  of  any  sentence.  The 
learned  court  below  was  urged  to  determine 
that,  notwithstanding  the  pardon,  the  defendant 
could  still  be  lawfully  ordered  to  pay  a  certain 
sum  of  money  for  the  maintenance  of  the  child. 
The  court,  after  quoting  the  language  of  the 
act  of  demency,  said:  "In  using  these  words 
the  Governor  evidently  intended  that  the  par- 
don should  set  aside  and  annul  the  verdict,  and 
arrest  the  judgment  I  connot  perceive  how 
any  vested  right,  order,  or  decree  can  be  found- 
ed upon  or  flow  from  a  conviction  thus  circum- 
stanced. But  the  case  of  Duncan  v.  Ccmi.,  Is 
cited  as  in  point  There  the  adultery  only  was 
pardoned,  and  the  bastardy  specially  excluded. 
But  here  everything  is  included— lornication, 
bastardy,  offense,  and  conviction — all  pardoned. 
'We  therefore  think  there  is  nothing  upon, 
which  we  can  found  ai»  order  of  maintenance.'  " 
The  judgment  was  that  the  defendant  go  with- 
out &y.  In  aflSrming  that  Judgment  Chief  Jus- 
tice Lowrie  said:  "The  costs  and  the  lying-in 
expenses  and  the  maintenance  of  the  child  are 
essential  parts  of  the  sentence  in  such  cases, 
and  can  be  in4K>sed  only  where  sentence  can 
lawfully  be  pronounced.  The  pardon  prevents 
the  sentence  entirely,  and  therefore  discharges 
from  them  as  well  as  from  any  other  conse- 
quence of  the  conviction."  There  would  seem 
to  be  no  room  for  argument  that  if  the  pardon 
bad  followed  the  sentence,  it  would  not  have  re- 
leased every  obligation  imposed  by  that  sen- 
tence on  the  defendant  But  it  is  not  the  func- 
tion of  the  executive  in  granting  a  pardon  to  ex- 
tinguish debts  due  by  the  defendant  which  have 
their  foundation  in  contract  It  is  difficult  to 
see,  therefore,  bow  the  fact  that  a  defendant  in 
a  criminal  case  who,  in  the  performance  of  his 
sentence,  ^ve  the  bond  required  by  it  under 
the  authority  of  the  statute,  has  created  a  debt 
in  the  ordinary  legal  acceptation  of  that  term. 

Again,  most  of  the  states  of  the  Union  have 
either  enacted  statutes  or  adopted  constitution- 
al provisions  prohibiting  imprisonment  for  debt 
Could  a  defendant  who  had  been  sentenced  by  a 
criminal  court  to  pay  money  in  instaUments  suc- 
cessfully urge  that  he  could  not  be  coerced  to 
pay  them  by  imprisonment  because  they  were 
simply  debts  flowing  from  a  contract  into  which 
he  entered  when  he  signed  the  bond  demanded 
by  his  sentence?  In  many  states  a  negative  an- 
swer has  been  made  to  this  contention.  The 
precedents  are  collected  and  reviewed  in  an 
elaborate  note  to  the  case  of  State  of  Tennessee 
V.  Itardley,  95  Tenn.  546,  32  S.  W.  481,  reported 
in  34  Ik  B.  A.  656.  The  principle  running 
through  the  decisions  of  the  various  courts  may 
be  thus  stated:  "And  the  Ohio  courts  have  held 
that  the  proceediugs   under  ,tbe  Ohio   statutOi 


whereby  the  father  of  an  IBegitiAiate  cUld  may 
be  imprisoned  to  enfbrce  the  sentence  and  or- 
der of  the  court  with  resjpect  to  the  child's 
maintenance,  are  not  in  connict  with  section  15, 
art  1,  of  the  Constitution  of  that  state,  for  the 
reason  that  the  liability  sought  to  be  enforced 
is  not  founded  upon  a  c<Mitract,  express  or  im- 
plied, but  originates  in  the  wrongful  act  of  the 
defendant,  and  therefore  the  imprisonment  of 
the  defendant  in  such  a  case  is  not  contrary  to 
the  Constitution.  Musser  v.  Stewart  21  Ohio 
St  3D3."  Following  the  reasoning  in  this  line 
of  cases,  we  would  again  reach  the  conclusion 
tlte  defendant  who  executed  the  bond  as  a  port 
of  the  sentence  imposed  upon  him  by  the  court 
of  quarter  sessions,  did  not  thereby  create  a 
debt  or  a  cause  of  action  sounding  in  contract 
which  under  general  law  would  survive  bis 
death. 

In  People  v.  Kemppainen,  163  Mich.  186,  re- 
ported in  128  N.  W.  183,  and  30  L.  R.  A.  (N. 
S.)  IIGU,  a  defendant,  who  had  been  convicted 
of  fornication  and  bastardy  and  been  denied  a 
new  trial,  appealed  to  the  Supreme  Court  In 
the  opinion,  holding  that  there  is  nothing  to 
survive  the  death  of  the  defendant  in  such  case, 
Sir.  Justice  McAlvay  quotes  the  following  lan- 
guage from  the  Supreme  Court  of  M.alne  in.Mc- 
Keuzie  v.  Lombard.  85  Me.  224,  27  AU.  110. 
viz.:  "The  process^  though  held  to  be  a  civil 
proceeding,  is  criminal  in  form,  and  iM  an  ex- 
traordinary means  to  compel  a  father  to  assist 
in  the  support  of  bis  illegitimate  child,  or  suf- 
fer imprisonment  *  •  •  for  his  neglect  to 
do  so.  There  is  no  fitness  in  the  proceeding  that 
'would  adapt  itself  to  the  principle  of  survivor- 
ship. If  the  pending  action  survives,  then  the 
cause  of  action  would  survive  as  well,  and  the 
process  could  be  originally  instituted  against 
the  administrator  of  the  deceased."  The  Michi- 
gan court  thus  proceeds:  "Such  a  right  of  ac- 
tion would  not  survive  at  the  common  law. 
The  true  test  was  whetiier  the  injury  on  which 
the  cause  of  action  was  based  affected  property 
rights,  or  affected  the  person  alone.  In  the 
former  case  the  canse  of  action  survived,  while 
in  the  latter  it  abated.'  •  •  •  There  is  no 
statute  in  Michigan  which  provides  for  such 
survival.  •  »  •  Upon  the  death  of  defend- 
ant it  abated,  and  these  proceedings,  and  tbe 
order  and  judgment  brought  here  for  review  by 
reason  thereof,  became  of  no  force  and  effect" 
See,  also,  Clements  v.  Durham,  52  N.  C.  100. 
The  courts  of  Indiana  have  held  differently,  be- 
cause the  statute  of  that  state  provides  that: 
"In  case  of  the  death  of  the  putative  father  of 
such  child,  either  before  or  after  tbe  commence- 
ment of  the  prosecuticm,  the  right  of  action 
shall  survive  and  may  tie  prosecuted  against 
the  personal  representatives  of  the  deceased  with 
like  effect  as  ii  such  father  were  living,  except 
that  no  arr^  of  such  personal  repreaeotativ«s 
shall  take  place  or  bond  be  required." 

In  our  own  case  of  Com.  v.  Dunn,  57  Pa. 
Super.  Ct  162,  we  held  that  the  death  of  the 
defendant  after  conviction  and  sentence  and 
before  the  hearing  of  his  appeal  in  this  court 
necessarily  abated  that  appeal  and  ended  the 
proceeding,  and  this  would  be  true  no  matter 
how  manifest  the  errors  disclosed  by  the  rec- 
ord which  attended  the  entry  of  the  judgment 
appealed  from.  Could  the  commonwealth  then, 
after  the  death  of  tbe  sentenced  defendant,  suc- 
cessfully invoke  the  process  of  the  courts  to  com- 
pel the  performance  by  his  heirs,  bis  surety,  or 
other  person  of  that  portion  of  his  smtence 
which,  by  tbe  interposition  of  an  act  of  God, 
he  was  no  longer  able  to  perform?  All  of  these 
lines  of  reasoning  seem  to  converge  to  the  sup- 
port of  the  proposition  that  the  death  of  one 
convicted  in  and  sentenced  by  a  criminal  court 
worked  a  discbarge  of  every  obligation  imposed 
by  and  rooted  in,  his  sentence. 

Was  the  undertaking  of  the  surety  broader 
than  that  of  his  principal?  To  state  the  ques- 
tion is  almost  to  answer  it  Let  us  for  a  mo- 
tatat  torn  ovir  attention  to  tbe  bond  itself,  np- 
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on  ithicli  this  aetion  agoiost  tb«  Borety  to  baaed. 
It  in  the  first  instance  acknowledfea  that  "both 
principal  and  surety  are  bound  to  the  common- 
wealth in  the  sum  named,  conditioned  that,  if 
the  said  defendant,  who  was  sentenced  to  pay 
*  *  *  and  enter  bond  with  gaiety  in  the  sum 
of  $600,  comply  without  defaalt,  then  this  obU< 
gation  to  be  void,"  etc.  We  haye  already  at- 
tempted to  show  that  b^  the  execution  of  this 
bond  the  principal  therein  created  no  debt  from 
which  would  spring  a  cause  of  action  that  would 
survive  his  death.  Was  Us  death  with  its  con- 
sequences a  default  within  the  meaning  of  the 
bond?  Sir  William  Blackstone,  in  defining  the 
law  relating  to  such  obligation,  says:  "It  the 
condition  [of  the  bond]  be  possible  at  the  time 
of  maUng  it,  and  afterwards  become  impossi- 
Me  by  the  act  of  God,  the  act  of  law,  or  the 
act  of  the  obligee  himself,  there  the  penalty  of 
the  obligation  is  saved."  2  Blackstone,  Com. 
841.  If  the  bond  in  the  present  case  had  been 
conditi(»ied  for  the  appearance  of  the  defend- 
ant at  some  future  date,  bis  intervening  death 
would  have  rendered  impossible  the  performance 
of  tixe  condition,  but  there  would  have  been  a 
default  according  to  the  letter  of  the  bond.  Tet 
we  suppose  it  would  not  be  seriously  contended 
the  surety  in  such  case  had  created  an  absolute 
obligation  to  pay  the  money  if  the  defendant 
did  not  appear,  no  matter  what  cause  operated 
to  prevent  his  appearance.  We  are  of  opin- 
ion the  obligation  in  the  present  case  did  not  es- 
sentially differ  from  the  one  in  the  illustration 
we  have  just  used. 

When  the  act  of  God— that  is,  the  death  of 
the  defendant— made  impossible  his  further  com- 
pliance with  the  sentence  of  the  criminal  court, 
there  was  no  default  within  the  true  meaning 
'  of  the  obligation  entered  into  by  the  surety. 
The  learned  court  below,  in  his  opinion  refus- 
ing to  enter  a  summary  judgment,  relied  largely 
on  the  case  of  City  of  Philadelphia  v.  Haslitt, 
reported  in  ,14  Fbila.  138.  Tbere  a  rituation 
arose  precisely  like  the  one  In  the  case  at  bar, 
except  that  the  bond  given  b^  the  convicted  de- 
fendant and  his  surety  contained  a  warrant  fot 
the  entry  of  judgment,  and  the  warrant  was  im- 
mediately executed.  The  judgment  remained 
dormant  during  the  two  years  the  principal 
lived  because  duitav  that  period  be  paid  all  of 
the  instaOmentB  required  by  the  sentence  and 
the  bond.  Later  a  fi.  fa.  was  issued  for  the  re- 
covery of  certain  installments  accruing  after 
his  death.  A  petition  was  filed  by  the  surety 
setting  forth  the  death  of  his  principal  and 
that  by  reason  thereof  no  further  proceedings 
could  be  lawfully  taken  against  the  surety.  l%e 
rule  which  had  been  granted  to  open  the  judg- 
ment as  against  the  surety  was,  after  hear- 
ing and  argument,  made  absolute.  Of  course, 
the  decision  of  the  court  of  common  pleas  of 
Philadelphia  is  not  binding  upon  this  court. 
But,  when  it  appears  from  the  report  of  the  case 
that  the  question  was  argued  before  two  such 
justly  distinguished  jurists  as  the  late  Judge 
Bare  and  Ex-Chief  Justice  Mitchell,  their  con- 
clusion would  certainly  be  pereuasive  evidence 
of  what  the  law  in  sudi  case  would  be.  No  opin- 
ion was  filed,  but  the  arguments  of  counsel  are 
reported  in  full,  and  the  interpellations  of  the 
judges  clearly  indicate  the  Question  before  us 
was  the  one  they  regarded  as  controlling  in 
reaching  their  conclusion.  It  is  true  the  report 
shows  that  counsel  opposing  the  rule  also 
brought  to  the  attention  of  the  court  that  no 
affidavit  had  been  filed  showing  the  exact 
amount  of  the  installments  due  before  the  execu- 
tion Issued.  To  this,  however,  but  little  atten- 
tion seems  to  have  been  given  in  the  argument, 
and  reasonably  so,  because  it  would  be  but  an 
irregularity  that  could  readily  be  cured  by  leave 
to  file  such  affidavit  nunc  pro  tunc. 

Because  of  the  novelty  of  the  question  and  the 
very  able  and  earnest  argummt  presented  to  us 
by  counsel  for  the  plaintiff,  we  nave  given  the 


case  most  careful  consideration  and  expressed 
our  views  at  more  than  usual  length.  We  are 
all  of  the  opinion  the  learned  court  below  reach- 
ed a  correct  conclusion.  If  sound  reason,  good 
morals,  or  wise  policy  demand  a  change  in  the 
legal  status  of  the.  father  of  an  illegitimate  child, 
such  change  must  be  wrought  by  the  legislative 
branch  of  the  government.  We  but  administer 
the  law  as  we  find  it. 

Aa  the  plaintiff's  right  to  appeal  in  such  a 
case  is  statutory,  we  must  follow  the  order  pre- 
scribed by  the  statute  in  such  cases.  The  as- 
signment of  error  is  overruled. 

The  superior  court  affirmed  the  order  of 
the  court  of  common  pleas  discharging  the 
rule  for  judgment  for  want  of  a  sufflclent  af- 
fidavit of  defense.    Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TBBZAT,  POTTER,  STEWART,  and  FBAZ- 
ER,  JJ. 

M.  B.  Stevenson,  of  Pittsburgh,  for  appel- 
lant William  B.  Thompson,  of  Pittsburgh, 
for  appellee. 

PER  CURIAM.  This  appeal  is  dismissed 
at  appellant's  costs  on  the  opinion  of  the 
learned  Judge  of  the  superior  court  dismiss- 
ing her  appeal  from  the  order  of  the  court 
below  discharging  her  rule  for  judgment  for 
want  of  a  sufficient  afiJdavit  of  defense.  Com- 
monwealth, to  Use,  Appellant,  t.  Moran,  58 
Pa.  Super.  Ct  362. 


McGOSB  T.  JONES  &  LAUGHLIN  STEfEL 
00. 

(Supreme  Court  of  Pennsylvania.    Jan.    8, 
1»16.) 

1.  Masteb  and  Sebvant  ®s>121(5)  —  Ikjubt 

TO  SXBVANT  —  GUABDINe  QW  Machinebt  — 
PliAirOBliS. 

The  absence  of  a  guard  rail  from  a  platform 
built  to  give  workmen  a  place  to  stand  on  when 
working  about  a  furnace  at  work  having  to  do 
with  the  operation  of  the  furnace,  will  not  reu' 
der  the  employer  Uable  for  injuries  to  an  em- 
ploytf  from  falling  from  the  platform ;  Act  May 

2,  1906  (P.  L.  352)  f  II,  requiring  safeguarding 
of  machinery,  not  requiring  that  such  a  platform 
be  equipped  with  guard  rails. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  229;  Dee.  Dig.  «=» 
121(5).] 

2.  Masteb  and  Sebvant    <S=>22Gi2)— Injubt 
TO  Skbvakt— Assumption  of  Bisk. 

Where  an  employ^  fell  from  a  platform  not 
equipped  with  a  guard  rail,  while  he  was  at- 
tempting to  adjust  one  of  the  boards,  and  it  ap- 
peared that  the  dangers  connected  therewith 
were  known  to  him,  the  risk  was  one  volun- 
tarily assumed  by  him  and  there  could  be  no 
recovery  if  the  only  negligence  of  the  employer 
was  negligence  at  common  law  in  failing  to  fur- 
nish a  reasonably  safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  EHg.  g  602;  Dec.  Dig.  «=» 
226(2).] 

Appeal  from  Court  ot  Common  Pleas,  Al- 
legheny County. 

Trespass  by  Marshall  K.  McCosh  against 
the  Jones  &  Laughlin  Steel  Company  for 
personal  injuries.     From  Judgment  for  de- 
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tendant,  notwlthBtaadlng  the  verdict,  plain- 
tiff appeals.    Affirmed. 

The  facts  appear  In  the  following  opinion 
of  Brans,  J.,  In  the  court  of  common  pleas, 
sur  defendant's  motion  for  judgment  n.  o.  v.: 

There  is  practically  ijo  dispute  in  the  facts  of 
this  case.  The  plaintiff,  Marshall  K.  McCosh, 
was  an  employ^  of  the  Jones  &  I^aughlin  Steel 
Company.  At  the  time  of  the  injury  complained 
of,  a  part  of  his  duties  was  to  assist  in  the  open- 
ing of  an  open  hearth  furnace  and  drawing  the 
molten  metal  therefrom.  The  furnace  was  what 
is  known  as  a  Talbot'  furnace.  A  spout  pro- 
jected from  th«  furnace,  the  end  of  which  was 
closed  by  some  sort  of  compound  of  clay,  and 
when  the  metal  was  ready  to  be  drawn,  this 
spout  was  orencd  by  the  plaintiff  and  one  other 
employ^.  The  furnace  was  not  stationary,  but 
tilted,  as  the  metal  was  being  drawn  off  through 
the  spout,  and  therefore  this  spout  passed 
through  an  arc  in  the  emptying  of  the  furnace. 
The  spout  was  distant  several  feet  from  the 
ground,  and  in  order  to  perform  the  wort;  a 
platform  was  built  around  the  spout.  Becauae 
of  the  presence  of  the  spout,  the  fact  that  it  was 
movable,  the  platform  at  the  place  where  the 
spout  was  attadied  to  the  furnace  consisted  of 
two  movable  leaves  which,  when  not  in  use,  were 
laid  back  upon  the  stationary  part  of  the  plat- 
form, and,  when  in  use,  were  laid  out  in  such 
a  position  as  not  to  Interfere  with  the  move- 
ments of  the  furnace. 

[1,2]  The  two  men  in  opening  the  fumaoe 
stood  on  the  movable  part  of  this  platform.  The 
companion  of  the  plamtiff  at  the  time  of  the  ajy 
cident  had  gone  for  some  tool  to  aid  them  in 
opening  the  furnace.  The  plaintiff  observed 
that  the  part  of  the  platform  upon  which  his 
companion  had  been  standing  had  slipped  out  of 
its  place,  and  he  took  a  hook  of  some  kind  and 
reached  over  to  put  it  back  In  place.  In  doing 
so,  the  hook  slipped  and  he  fell  off  the  platform 
onto  the  ground.  There  was  no  guard  rail  on  the 
outside  of  the  platform  to  prevent  a  person  on 
the  platform  from  falling  off  onto  the  ground. 
The  situation  was  well  known  to  the  plaintiff,  and 
there  is  no  contention  in  this  case  on  his  part  that 
if  the  only  negligence  of  the  defendant  be  the  neg- 
ligence at  common  law  in  not  furnishing  his  em- 
ployes a  reasonably  safe  place  to  work,  then 
the  plaintiff  knew  the  risk  and  assumed  it.  But 
it  is  contended  by  him  that  the  situation  in  this 
case  is  governed  by  the  Factory  Act  of  May  2, 
1905  (P.  L.  852),  the  eleventh  section  of  which 
provides  as  follows:  "The  owner  or  person  in 
charge  of  an  establishment  where  machinery  is 
used  shall  provide  belt  shifters  or  other  mechan- 
ical contrivances  for  thepurpose  of  throwing  on 
or  off  belts  or  pulleys.  Whenever  practicable,  all 
machinery  shall  be  provided  with  loose  pulleys. 
All  vats,  pans,  saws,  planers,  cogs,  gearing, 
belting,  shafting,  setscrews,  grindstones,  emery 
wheels,  flywheels,  and  machinery  of  every  de- 
scription shall  be  properly  guarded."  And  it 
is  contended  by  the  plaintiff  that  this  platform 
cnme  under  the  designation  of  machinery.  The 
platform  was  in  no  way  attached  to  the  Talbot 
furnace  and  had  nothing  to  do  with  the  opera- 
tion of  the  furnace,  except  to  furnish  the  em- 
ployes with  a  place  on  wnich  they  could  stand 
when  working  upon  that  part  of  the  furnace, 
which  was  above  the  ground. 

There  is  no  significance  in  this  case  in  the 
fact  that  the  particular  part  of  the  platform  up- 
on which  the  plaintiff  was  standing  at  the  time 
was  movable,  because  the  fact  that  it  was  mov- 
able and  not  statlonai?  in  no  way  changed  the 
character  of  the  platform  or  increased  the  risk. 
It  is  difficult  to  see  how  a  platform  built  solely 
for  the  purpose  of  giving  to  workmen  a  place  on 
wliich  to  stand  when  performing  their  work  is  in 
any  sense  machinery.    If  the  situation  of  a  ma- 


diine  reqoirad  that  a  simple  boardwalk  be  built 
upon  which  the  empIoyA  could  stand  in  perform- 
ing his  work,  althoui^  this  was  praetieally  on 
the  ground,  it  might  be  just  as  readily  held  that 
if  the  workman  slipped  off  that  boardwalk  and 
sprained  his  anUe  that  the  absence  of  a  guard 
made  the  employer  liable  for  damages  under  the 
provisions  of  the  Factory  Act  of  1905. 

The  Talbot  fnmace  may  be  machinery  within 
the  provisions  of  that  act,  but  the  platform  is 
not  a  part  of  the  furnace.  It  has  nothing  to 
do  with  the  operation  of  the  furnace,  except 
furnishing  the  employ^  a  place  on  which  to 
stand.  He  might  have  used  a  stepladder  and 
performed  the  same  work. 

Plaintiff  has  dted  a  case  tried  in  this  court  at 
No.  253,  July  Term,  1»11,  in  which  Judge  Frazer 
allowed  a  recovery  for  a  plaintUf  injured  while 
standing  upon  a  platform  similar  to  the  one  in 
tbis  case,  but  the  facts  of  the  case  were  entirely 
different.  In  the  case  of  Lynch  v.  Jones  Sc 
baughlin  Steel  Company,  above  referred  to,  the 
man  had  his  foot  injured  by  the  movement  of 
the  furnace,  and  the  absence  of  the  guard  com- 
plained of  in  that  case  was  the  guard  which 
would  have  kept  his  foot  from  coming  in  con- 
tact with  the  moving  furnace,  which  I  take  it 
is  entirely  different  from  the  present  situation 
where  the  only  purpose  of  the  guard  was  to  keep^ 
him  from  falling  off  the  platform  onto  the' 
ground.  The  absence  of  the  guard  in  that  case 
was  the  absence  of  a  guard  between  the  work- 
man and  the  dangerous  machinery,  and  unques- 
tionably comes  within  the  Factory  Act.  There 
are  many  definitions  for  machinery,  but  in  none 
of  which  is  included  the  platform  upon  which  a 
workman  stands  while  operating  the  machinery. 

Verdict  for  plaintiff  for  $3,223.08;  the 
conrt  snbseauently  entered  Jodpnent  for  de- 
fendant n.  o.  v. 

Argued  before  BROWN,  O.  3.,  and  MES- 
TRBZAT,  POTTEE,  STEWART,  and  FRA- 
ZEE,  33. 

H.  8.  McKlnley,  of  Plttsbarjfh,  for  appel- 
lant. William  A.  ChalleDer  and  Clarence 
Burleigh,  both  of  Pittsburgh,  for  appellee. 

PER  CURIAM.  The  Judgment  in  this  case 
la  affirmed  on  the  concise  and  dear  oplnlmi 
of  the  learned  judge  bdow  directing  it  to  be 
entered. 


UcGORMIOK  T.  BIOKEBTON. 
(Supreme  Court  of  Pennsylvania.    Jan.  S,  1918.) 

1.  MOBTOAaBS  «S>S19(S)— F0BX0I.0BDBB  Salb 
— KfFBOT  as  PaYICBNT  —  OONTBACT  —  Stott- 
OIENOT  or  EVIDCNCK. 

Evidence  held  to  sustain  a  finding  that  on 
the  day  before  a  foreclosure  sale  plaintiff  mort- 
gagee agreed  that  if  he  bought  in  the  property 
and  defendant  failed  to  redeem  there  would  be 
payment  of  the  debt,  and  that  defendant,  in  re- 
liance thereon,  discontinued  his  efforts  to  raise 
the  money  and  did  not  attend  the  sale,  and, 
hence,  that  an  alias  fi.  fa.  to  collect  the  balance 
of  the  judgment  would  be  quashed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  863,  875,  913,  1366;  Dec.  Dig.  <&=> 
319(8).] 


PAYltKNT  ' 


Kvi- 


2.  MoBTeAOBS  «=3319(2) 
DKMOK. 

In  such  case,  evidence  that  plaintiff  visited 
the  farm  when  he  made  the  loan  thereon  and 
knew  its  condition  and  safficiency  as  security 
for  the  loan,  was  admissible  as  tending  to  show 
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the  probabflity-tbat  plaintM  was  wtlUag  t»  tak« 
the  farm  in  paylnent  of  the  debt. 

[Ed.  Note.— For  other  caBes,  see  Mortga«cs^ 
Cent  Dig.  §!  882,  876,  1866;  Dec.  Dig.  «=»319 
(2).] 
8.  MoBTOAOKB  «=9319(Z)  —  Payment  —  Evi- 

DKKOB. 

The  fact  that  such  mortgage  was  not  a  lien 
on  the  premises  at  the  time  of  trial  did  not 
render  it  inadmissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig,  H  862,  875,  1866;  r)«c.  Dig.  <8=»5l» 
(2).] 
4.  Affeai.  ahd  Ebbob  «s»10B0(1)— Habmlbss 

Ehbor— ADinsflioir  or  Bvidkros. 

The  adminion  of  such  mortgage  in  evi- 
dence, if  error  becanse  it  was  offered  as  evidence 
of  the  value  of  the  mortgaged  realty,  was  harm- 
less, where  the  valae  of  the  realty  was  first 
brought  to  the  Jury's  attention  by  plaintifPs 
counsel  in  his  argument,  and  was  replied  to  by 
defendant's  counsk, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069.  4158,  4167; 
Dec.  Dig.  «=s>1050(l).] 

6.  Tbial   «=3285(2)    —  Ikbtbcctionb  as   a 

Wkolb. 

Where  a  charge  taken  aa  a  whole  is  not  er- 
roneous or  inadequate  and  fally  presents  the 
imnes  of  fact,  the  judgment  will  not  be  revers- 
ed because  portions  of  the  charge  standing  alone 
may  be  open  to  criticism. 

[Ed.  Note.— For  other  cnsps,  see  Trial,  Cent. 
Dig.  S  706;   Dec.  Dig.  <S=>29u(2).] 

Appeal  from  Court  of  Conimon  Fleas,  Al- 
legheny County. 

Action  by  Benjamin  N.  McCormick  against 
Tbomas  S.  Blckerton.  From  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Ttie  conrt  opened  the  Judgment  and  let 
the  defendant  Into  a  defense.  The  facts  ap- 
pear in  the  charge  to  tbe  Jury,  which  wut,  in 
part,  as  follows: 

This  is  a  salt  in  which  Benjamin  N.  McCor- 
mlclc  appears  as  the  plaintiff  and  Thomas  S. 
Bickerton  as  the  defendant;  but  the  defendant, 
Bickerton,  is  the  reel  plaintiff,  and  tbe  plain- 
tiff, McCormick,  is  the  real  defendant,  because 
the  burden  of  proof  in  this  case  is  on  the  defend- 
ant. He  must  prove  by  the  weight  of  the  evi- 
dence to  your  satisfaction  Iiis  defense.  On  a 
certain  day  in  the  month  of  April,  I&IO,  Bicker- 
ton gave  to  McCormick  a  bond  and  mortea^, 
and  McCormick  loaned  to  Bickerton  $6,000. 
Bickerton  gave  McCormick  a  judgment  bond. 
Now,  yon  know  the  same  difTerenee  erists  be- 
tween a  common  bond  and  a  judgment  bcHid  that 
exists  between  a  common  promissory  note  and  a 
judgment  note.  For  this  loan  of  $6,000,  Bicker- 
ton gave  McCormi<^  this  judgment  iMnd  of  |6,- 
000,  payable  in  three  years,  with  interest,  pay- 
able semiannually,  at  the  rate  of  6  per  cent  per 
annum;  and  to  secure  the  payment  of  that 
bond  he  gave  him  a  mortgage  on  a  farm  (after 
McCormick  had  gone  out  and  examined  the 
farm,  the  property)  containing,  I  believe,  some 
97  acres.  So  far  the  transaction  was  perfect- 
ly proper— up  to  tliis  point  The  impropriety,  it 
is  alleged  by  the  defendant,  Bickerton,  came 
afterwards.  The  defendant  failed  to  pay  a 
semiannual  installment  of  interest,  and  made 
other  default ;  and  the  plaintiff,  McCormick,  as 
he  had  a  perfect  right  to  do  so  in  law,  issued 
an  execution.  He  had  the  right  to  issue  an 
execution,  and  if  he  had  issued  an  execution 
at  the  wrong  time,  Bickerton  could  have  come 
into  court  and  the  court  would  have  stopped 
Mr.  McCormick.  But  there  was  no  move  of 
that  kind,  and  so  I  tell  you  that  McCormick 


had  a  perfect  right  to  iasue  an  eKsciitloB  and 
collect  that  $6,000  and  the  tateiest  That  was 
the  contract,  there  was  nothing  wrong  about 
that  and  he  did  it 

But  Bickerton  comes  into  court  and  presents 
a  statement  to  the  court,  and  in  that  state- 
ment sets  forth  facts  which  I  will  recite  here- 
after. The  court  opened  tbe  judfnnent,  and  al- 
lowed the  defendant  to  defend,  and  gave  him  an 
opiiortnnity  to  show  to  a  jury  why  this  judg^, 
ment  for  which  execution  was  issued  should  not 
be  set  aside,  and  we  are  now  trying  that  issue. 
Has  Bickerton  presented  to  you  any  reason  why 
McCormick  should  not  have  the  right  to  proceed 
and  collect  this  $6,900  from  die  defendant?  If 
ho  has  failed  to  show  yon  a  reason,  McCormi<A 
has  the  right  to  proceed.  The  burden  is  on  Bick- 
erton. He  says,  substantially,  "I  was  lulled  into 
security,  I  was  made  to  believe  a  certain  thing, 
and  therefore  I  did  not  attend  the  sale,  and  the 
sale  took  place,  and  I  got  no  credit  on  the  ex* 
ecntion  for  the  amount  of  $6,000  of  the  mort- 
gage; I  got  nothing;  the  property  was  sold 
for  the  coats."  Such  is  the  testimony  in  this 
case,  so  far  as  the  last  suggestion  is  concerned. 
He  says  that  on  Friday  night,  July  6,  1912,  he 
went  in  a  hurry  to  see  the  plaintiff,  McOormick, 
ont  at  his  farm,  and  tiutt  when  he  got  there,  the 
plaintiff,  McCormick,  said,  "WeU,  if  I  get  the 
farm  that  setties  your  debt;  you  go  in  and  see 
Mr.  Mercer,  my  attorney,  and  whatever  Mr. 
Mercer  does  will  be  satisfactory  to  me."  Mr. 
McCormick  says  that  he  did  say  to  Bickerton, 
"Whatever  Mr.  Meroer  does  will  be  satisfactory 
to  me,"  but  that  he  did  not  say,  "If  I  take  the 
farm  your  debt  will  be  paid."  Mr.  Balph,  a 
reputable  member  of  this  bar  of  long  standing 
(and  80  is  Mr.  Mercer),  tells  us  that  on  Saturday 
morning,  July  6th,  he  did  not  go  to  the  sale 
at  all;  and  that  he  did  not  go  because  he  was 
notified  by  Bickerton,  his  client,  not  to  go,  that 
he  had  made  arrangements  with  McCormick, 
Mr.  Mercer  tells  you  of  an  incident  that  tran- 
spired in  the  orphans'  court  room  that  morning, 
in  which  it  is  said  that  Mr.  Balph,  the  attorney 
for  the  defendant,  offered  him  $100  and  an 
agreement  in  reference  to  the  extension  of  the 
time  for  payment  Mr.  Mercer  tells  you  that 
the  agreement  was  so  harsh,- unequal,  and  un- 
even that  he  would  not  sign  it,  and  that  he  did 
not  sign  it.  McCormick  testified  :  "I  examined 
the  property  before  I  loaned  this  money.  He 
was  at  my  place'  two  weeks  before." 

Ton  see  there  is  a  long  stretch  of  time  between 
the  Friday  evening  previous  to  the  Saturday 
morning  on  which  the  sale  actually  took  place 
and  the  time  testified  to  by  the  plaintiff.  Mr. 
Balph  tells  yon  that  he  advised  his  client  to  go 
out  that  night  to  see  the  plaintiff,  McCormick; 
and  yet  the  plaintiff  and  his  son  both  tell  you 
that  it  was  about  two  weeks  betore  that  Fri- 
day. Yon  must  reconcile  the  testimony  if  yo« 
can,  and  to  the  glaring  inconsistencies  in  the  tes- 
timonjr  in  this  case  yon  must  apply  the  test  of 
your  judgment  and  common  sense.  You  will 
compare  all  the  testimony,  and  gather  the  prob- 
abilities from  the  whole  testimony,  and  then 
conclude  which  one  of  these  parties,  the  plain- 
tiff or  the  defendant,  is  telling  the  truth.  You 
are  to  be  governed  by  the  weight  of  the  evi- 
dence, and  as  one  of  the  counsel  told  you  in  his 
argument,  the  weight  of  the  evidence  does  not 
mean  tbe  number  of  witnesses  on  the  one  side 
compai-ed  with  the  number  of  witnesses  on  the 
other.  There  may  be  many  vritnesses  on  one 
side  and  few  on  the  other,  and  yet  the  force, 
the  effect  and  the  influence  of  the  few  witnesses 
on  tlie  minds  of  the  jury  may  be  strong  enougk 
to  determine  the  case  according  to  the  testimony 
of  the  few  rather  than  the  testimony  of  the 
many.  So  that  the  weight  of  the  evidence  does 
not  depend  entirely  upon  the  nnml>er  of  witness- 
es, although  you  are  to  conaider  that  fact  in 
arriving  at  the  weight  of  the  evidence.  Mr.  Mc- 
Cormick says  that  it  was  on  June  16th  when 
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Blckerton  came  out  tlwr«^  and  tiiat  he  was  not 
there  on  the  Friday  preceding  tlie  sale.  He 
fl-wears  absolutely  to  that  fact  saying,  "He  caine 
to  me  about  June  15th,  and  he  wanted  time.  I 
told  bim  that  whatever  Mr.  Mercer  did  would  be 
satisfactory  to  me.  I  did  not  say,  'If  I  get  the 
farm  that  will  pay  the  debt.' "  The  son  of  Mr. 
McCormick,  whom  you  have  seen  and  heard, 
fixes  the  time  at  about  June  25th,  at  about  6 :30 
in  the  evening,  and  he  says  that  the  old  gentle- 
man was  there  about  20  minutea  He  testified : 
"I  heard  the  conversation.  AU  be  said  to  fa- 
ther was  to  ask  for  time,  and  father  said,  'You 
have  had  all  the  time  I  am  going  to  give  you,' 
and  sent  him  to  Mr.  Mercer.  He  told  father  he 
would  like  to  pay  $500  on  the  1st  of  August; 
and  father  said,  'You  see  Mercer,  he  is  doing  my 
bnsiness.'  He  wanted  more  time,  and  time  only 
was  discussed." 

Now  you  will  see  that  the  cmcial  point  in  this 
case,  so  far  as  Mercer  is  concerned,  depends 
pertly  npon  what  the  old  gentleman,  McCormick, 
said  to  Bickerton.  If  he  said,  "Go  to  Mercer, 
my  attorney,  and  if  Mercer  will  extend  the  time 
that  will  be  aU.  right,"  and  the  conversation  bad 
relation  only  to  the  extension  of  the  time  for 
payment,  then  if  Mercer  said,  "If  we  take  the 
property  it  will  be  a  release  of  your  debt,"  it 
would  not  be  binding.  But  if  McCormick  told 
Bickerton,  then  and  there  that  evening,  "If  I 
buy  in  this  farm  that  will  pav  the  debt,  it  was 
not  necessary  that  Mercer  should  say  that  to 
faim,  provided  the  old  gentleman  himself  said 
that  be  was  bound  by  his  promise.  For  if  the 
plaintiff  made  the  agreement  as  alleged  by  Bick- 
erton, to  cancel  the  debt  if  he  bought  in  the 
farm,  and  if  the  defendant  placed  confidence  in 
tliat  ai^reemeat  and  was  misled,  and  thereby  and 
b^  that  alone  failed  to  attend  the  sale  to  protect 
bis  interests,  then  McCormick,  the  plaintiff  in 
this  case,  cannot  recover.  I  wish  to  say  to  you 
also  that  there  must  be  corroboration  of  the  de- 
fendant in  this  case;  and  if  you  find  such  cor- 
roboration in  the  testimony,  in  the  facts  related 
to  you  by  other  witnesses  on  both  aides,  this  re- 
quirement of  the  law  will  have  beea  complied 
with.  You  have  to  pa^  a  decent  respect  to  the 
testimony  of  all  the  witnesses,  and  you  should 
not  be  guided  by  the  enthusiasm  of  counsel  in 
their  arguments.  They  are  in  the  line  of  their 
duty,  but  you  should  caiefuUy  consider  all  the 
facts  in  the  case  and  arrive  at  a  decision  which 
will  do  justice  between  these  parties. 

The  question  is  not  what  this  farm  was  worth; 
it  is  not  what  the  defendant  has  lost  I  say  to 
you  again,  the  plaintiff  has  a  perfect  right  to 
take  the  farm  as  he  did,  and  to  collect  the  debt 
on  the  bond.  That  is  the  law  of  the  case. 
Whether  that  right  has  been  set  aside  by  the 
acts  of  the  parties  and  the  agreements  and  the 
promises  as  suggested  by  the  defendant  and  de- 
nied by  the  plaintiff  is  for  you  to  determine. 
If  you  find  no  such  agreement  was  entered  into, 
you  find  in  favor  of  the  plaintiff  for  the  amount 
of  his  judgment,  $6,000,  or  whatever  it  is.  But 
if  °  you  find  that  such  an  agreement  was  made, 
as  declared  by  the  defendant,  and  if  he  is  cor- 
roborated by  other  facts  and  circumstances  in 
the  case,  then  your  verdict  ought  to  be,  "We 
find  in  favor  of  the  defendant." 

On  motion  for  a  new  trial,  Cohen,  J.,  filed 
the  following  opinion: 

The  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $6,000  on  his  judgment  bond,  accom- 
panying a  mortgage  on  his  farm  of  that  amount, 
which  defendant  had  delivered  in  consideration 
of  a  loan  of  a  similar  sum  from  the  plaintiff  to 
defendant.  Default  having  been  made  in  pay- 
ment of  interest,  the  bond  was  entered  of  record 
and  an  execution  issued  for  its  collection,  and 
the  realty  described  in  the  mortgage  bought  in 
by  plainnff  for  taxes  and  costs,  amounting  to 
$290.06.  An  alias  fi.  fa.  was  issued  and  a  levy 
made  on  certain  personalty  of  defendant,  with  a 
view  to  collect  the  full  amount  of  the  debt.    A 


rale  was  granted  to  open  tbe  same  and' stay  pro- 
ceedings ;  whereupon,  after  answer  filed  and  tes> 
timony  taken,  npon  argument,  the  rule  was  (in 
our  opinion)  properly  made  absolute.  After  no- 
tice to  plead  by  plaintiff,  defendant  pleaded 
payment  of  the  judgment.  Tie  jury  were  in- 
structed that  the  plaintiff  had  a  legal  right  tO' 
collect  the  amount  of  his  execution  on  the  bond, 
unless  estopped  by  his  own  acta,  the  jury  found 
a  verdict  for  the  defendant  "The  defense 
amounted  to  an  equitable  estoppel,  which,  it  is 
claimed,  prevented  the  collection  of  the  daim. 
The  testimony,  developed  the  following  facts: 
That  on  the  day  preceding  the  sale  of  the  realty, 
defendant  called  on  plaintiff  concerning  the  sale 
of  the  land  and  the  payment  in  satisfaction  of 
the  judgment  Defendant  asked  to  stay  the 
sale,  and  that  he  would  pay  something  on  ac- 
count Plaintiff  refused,  saying  that  he  must 
have  the  money  or  tlie  farm,  but  that  if  he 
bought  the  farm  it  would  be  payment  and  sat- 
isfaction of  the  bond,  and  that  he  (defendant) 
should  call  on  his  (plaintiff's). attorney,  Mr.  Mer- 
cer, and  that  whatever  he  did  would  be  satisfac- 
tory to  the  plaintiff.  Defendant,  accordingly,  on 
the  day  following  (the  day  of  the  sale)  ciCled 
upon  Mr.  Mercer,  who,  it  was  testified,  told  him 
substantially  the  same  thing  as  plaintiff  had 
told  him,  that  the  sale  would  proceed  and  tlmt 
if  he  desired  to  redeem  the  farm  after  the  sale 
he  could  do  so,  and  that  if  plaintiff  bought  the 
farm  and  defendant  failed  to  redeem  it,  that 
would  be  payment  of  the  debt  in  question. 

Defendant  testified  that  relying  on  this  prom- 
ise of  plaintiff  and  his  attorney,  he  did  not  at- 
tend the  sale,  discontinued  his  efforts  to  raise 
the  money,  and  notified  his  counsel  by  reason 
thereof  not  to  attend  the  sale,  that  he  had  ar- 
rangements with  a  party  (naming  him)  to  raise 
the  money,  and  that  his  attorney  was  to  have 
been  present  at  the  sale  and  bid.  His  attora«y 
testified  that  his  client  (defendant)  notified  him 
not  to  attend  the  sale,  as  he  had  made  arrange- 
ments with  the  plaintiff  which  were  satisfactory 
to  him.  Plaintiff  and  two  other  witnesses,  one 
of  whom  was  plaintiff's  counsel  in  qiMMtion, 
denied  the  defendant's  testimony  as  above  re- 
cited concerning  those  essential  matten,  but  the 
jury  found  for  the  defoidant 

Although  not  material,  it  would  appear  &om 
the  evidence  that  the  farm  was  worui  far  more 
than  the  debt  The  validity  of  the  original  debt 
was  not  involved.  Under  the  plea  as  filed,  de- 
fendant must  prove  payment  or  an  adequate  de- 
fense, barring  plaintiff's  recovery  in  good  con- 
science. 

There  was  no  dispute  as  to  the  bona  fides  of 
the  bond  involved :  the  defense  confessed  its  exe- 
cution and  correctness,  but  sought  to  legally  es- 
tablish its  payment  through  the  medium  of  ^n 
equitable  estoppel  arising  by  virtue  of  the  above- 
cited  facts.  We  are  of  opinion  that  it  was  not. 
therefore,  essential  or  legally  necessary  that  the 
defendant  should  have  been  corroborated,  as  the 
validity  of  the  instrument  was  not  disputed. 
The  proceeding  was  not  one  to  change,  vary, 
or  modify  the  terms  of  a  written  instrument  but 
to  actually  annul  it  by  reason  of  circnmstances 
which  arose  between  the  parties  subsequent  to 
its  delivery,  as  indicated  in  the  foregoing  excerpt 
from  the  testimony.  Having  made  promises  to 
defendant,  as  found  by  the  jury,  plaintiff  was  es- 
topped from  proceeding  to  collect  the  claim. 

In  the  several  cases  presented  by  plaintiff's 
counsel  embodying  the  principle  laid  down  in 
English  V.  Hager,  119  Pa.  533,  18  Atl.  470,  4 
Am.  St  Rep.  656,  there  was  an  attempt  to 
establish  an  attack  on  the  original  instrument 
with  a  view  to  modify  or  set  it  aside.  Corrobo- 
ration of  defendant  therefore,  in  those  cases 
was  necessary.  Not  necessarily  so,  however, 
where  an  instrument  is  sought  to  be  avoided  on 
tbe  ground  of  an  equitable  defense  based  upon 
occurrences  between  the  parties  subsequont  to 
its  execution  and  delivery.    In  such  case  the  nn- 
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corroborated  testimony  of  the  defendant  is  snffi- 
cient  to  submit  the  case  to  the  jury.  Juniata 
Building  &  Loan  Association  ▼.  Hetzel,  103  Pa. 
507. 

No  attempt  was  made  in  the  case  at  l>ar  to 
▼old  the  instmment,  but  its  purpose  was  to 
prevent  pojlection  of  tbe  claim  on  equitable 
crrounds  arising  long  subsequent  to  the  execution 
of  the  bond.  There  was,  however,  evidence 
which,  if  believed,  amounted  to  corroboration. 
The  court  even  directed  the  jury  that  they  must 
find  such,  which  was  to  the  plaintiff's  advantage 
and  militated  against  the  defendant.  The  ex- 
istence of  disputed  material  facts  would  prevent 
judgment  n.  o.  v.,  as  asked  for,  even  thongh  the 
law  were  otherwise  than  as  stated  above,  nor 
oould  the  teqnest  for  binding  instructions  have 
been  granted  for  the  same  reason.  We  do  not 
consider  the  verdict  was  against  the  weight  of 
the  evidence  or  the  law  governing.  The  value 
of  the  farm,  commented  upon  by  counsel,  which 
was  objected  to,  was  first  brou^t  to  the  jury's 
attention  by  plaintiff's  counsel  in  his  address  to 
the  jury,  and  was  replied  to  by  defendant's  at- 
torney. Proper  consideration  of  the  other  objec- 
tions convinces  us  that  they  have  nothing  to 
sustain  them  in  fact  or  in  law.  A  critical  re- 
view of  the  entire  case  demands  the  refusal  of  a 
new  trial. 

Verdict  for  defendant,  and  Judgment 
thereon. 

Argued  before  BROWN,  C.  J„  and  MES- 
TBEZAT,  POTTER,  STEWART,  and  FBA- 
ZER,  JJ. 

Ow  K.  Robinson,  D.  B.  Maxwell,  and  A.  H. 
Mercer,  all  of  Pittsburgh,  for  appellant 
James  Ralph  and  R.  A.  Bal^  botb  of  Pitts- 
borgb,  for  appelles. 

MBSTRBZAT,  J.  [11  The  questloDS  In  tile 
case  have  been  elaborately  dlscnssed  In  the 
charge  and  opinion  of  the  learned  trial 
Judge  and  little.  If  anything,  need  be  added 
to  sustain  the  judgment  The  defendant's 
farm  was  sold  by  the  sheriff  on  a  Judgment 
of  $6,000  entered  on  a  Judgment  note,  secured 
by  a  mortgage  of  like  amount  on  the  real  es- 
tate sold.  The  plaintiff  purchased  the  prop- 
erty for  the  amount  of  taxes  and  costs.  He 
subsequently  Issued  an  alias  fieri  facias  to 
collect  the  Judgment,  and,  having  levied  on 
the  personal  property  of  defendant,  the  latter 
applied  to  the  court  and  the  Judgment  was 
opened.  The  defendant  pleaded  payment.  In 
his  petition  to  open  the  Judgment  and  on  the 
trial,  the  defendant  set  up  certain  facts  whldi 
be  claimed  worthed  an  estoppel  and  prevented 
the  collection  of  the  Judgment  The  learned 
court  In  its  opinion  refusing  a  new  trial 
states  the  facta  as  developed  by  the  testimony 
and  as  found  by  the  Jury,  as  follows: 

"That  on  the  day  preceding  the  sale  of  the  real- 
ty, defendant  called  ob  plaintiff  concerning  the 
sale  of  the  land  and  the  payment  in  satisfaction 
of  the  judgment  Defendant  asked  to  stay  the 
sale  and  tiiat  he  would  i>ay  something  on  ac- 
count Plaintiff  refused,  saying  that  he  must 
have  tbe-monep  or  the  farm,  but  that  if  he 
bought  the  farm  it  would  be  payment  and  satis- 
faction of  the  bond,  and  that  he  (defendant) 
should  call  on  his  (plaintiff's)  attorney,  Mr.  Mer- 
cer, and  that  whatever  he  did  would  be  satisfac- 
tory to  the  plaintiff.  Defendant  according, 
on  the  day  following  (the  day  of  the  sale),  <»Uea 
upon  Mr.  Mercer,  who,  it  was  testified,  told  him 
substantially  the  same  thing  as  plamtiff  had 


told  him,  that  the  sale  would  proceed  and  that  if 
he  desired  to  redeem  the  farm  after  the  sale  he 
could  do  so,  and  that  if  plaintiff  bought  the 
farm  and  defendant  failed  to  redeem  U,  that 
would  be  payment  of  the  debt  in  question.  De- 
fendant testified  that  relying  on  this  promise  of 
plaintiff  and  bia  attorney,  he  did  not  'attend  the 
sale,  discontinued  his  efforts  to  raise  the  money, 
and  notified  his  counsel  by  reason  thereof  not  to 
attend  the  sale,  that  he  had  arrangements  with 
a  party  (naming  him)  to  raise  the  money,  arid 
that  his  attorney  was  to  have  been  present  at 
the  sale  and  bid.  His  attorney  testified  that  his 
client  (defendant)  notified  him  not  to  attend  the 
sale,  as  he  had  made  arrangements  with  the 
plaintiff  which  were  satisfactory  to  him." 

We  need  not  refer  to  the  testimony  from 
which  the  Jury  found  the  facts.  It  was  con- 
flicting and  would  have  Justified  a  different 
finding.  The  defendant  relied  on  his  own 
testimony  and  corroborative  facts  disclosed 
by  other  testimony  to  sustain  tbe  alleged 
agreement  or  arrangement  which  the  Jury 
found  and  which  is  set  up  by  the  defendant 
as  an  estoppel.  The  plaintiff,  his  son,  and  at- 
torney, contradicted  material  parts  of  the  die- 
feudant'e  testimony.  The  court  in  its  charge, 
directed  the  Jury's  attention  to  aU  the  testi- 
mony bearing  on  the  question  at  issue  and  in- 
structed them,  inter  alia,  as  follows: 

"I  wish  to  say  to  you  also  that  there  must  h« 
corroboration  of  the  defendant  in  this  case ;  and 
if  you  find  such  corroboration  in  the  testimony, 
in  the  facts  related  to  you  by  other  witnesses 
on  both  sides,  this  requirement  of  the  law  will 
have  been  complied  with." 

The  finding  of  the  Jury  under  these  instruc- 
tions relieves  us  from  determining  whether 
the  defendant,  In  addition  to  his  own  testi- 
mony, was  required  to  produce  additional 
testimony  or  corroborative  facts  to  warrant 
the  court  in  submitting  the  case  to  the  Jury. 
They  have  found  that  the  defendant's  story 
was  corroborated.  It  is  cont«ided  by  the 
plaintifC,  however,  that  there  was  no  compe- 
tent evidence  of  corroboration,  and  the  tes- 
timony admitted  twe  this  purpose  Is  the  sub- 
ject of  some  of  the  assignments  of  error. 
Those  assignments  cannot  be  sustained. 
This  testimony  clearly  tended  to  corroborate 
the  defendant's  evidence  by  showing  the  in- 
herent probability  of  wiUlngness  on  tlie  part 
of  the  plaintiff  to  accept  the  farm  in  satisfac- 
tion of  the  debt  and  that  tOie  defendant  re- 
lied on  some  arrangement  or  agreement  as  a 
reason  for  discontinuing  his  efforts  to  find  a 
purchaser,  and  for  himself  and  his  attorn^ 
remaining  away  from  the  sheriff's  sale  which 
was  manifbetly  to  bis  detriment 

[2]  It  was  competent  and  relevant  to  show 
that  the  plaintiff  visited  the  farm  at  the  time 
he  made  th,e  loan  and  therefore  knew  its  coo- 
dition  and  Its  sufficiency  as  security  for  the 
loan  which  was  secured  by  the  mortgage. 
A  mortgagee,  as  is  well  known,  usually  re- 
quires the  value  of  the  property  to  be  largely 
In  excess  of  the  loan,  and  hence  the  probabil- 
ity not  only  that  the  plaintiff  was  willing  to 
take  the  farm  in  payment  of  the  debt,  but 
that  the  defendant  by  some  arrangement 
would  attempt  to  protect  himself  against  the 
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Bacrlflce  by  a  sale  of  tbe  mortgaged  premises. 
The  mortgage  was  not  only  referred  to  In  the 
statement  of  claim  as  accompanying  the 
bond,  but  was  necessarily  a  part  of  the  case 
under  the  Issue  sulnaltted  to  the  Jury. 

[3, 4]  The  fact  that  the  mortgage  was  not  a 
lien  on  the  premises  at  the  time  of  the  trial 
could  be  no  objection  to  Its  admission  when 
the  case  was  submitted  to  the  Jury.  If,  as 
argued  by  the  appellant's  counsel,  the  mort- 
gage was  offered  as  evidence  of  the  value  of 
the  real  estate.  It  did  the  appellant  no  harm, 
In  view  of  the  fact,  as  stated  in  the  court's 
opinion,  that  the  value  of  the  farm  was  first 
brought  to  the  attentl<Mi  of  the  Jury  by  ap- 
pellant's counsel  in  bis  address  to  the  Jury, 
and  was  replied  to  by  defendant's  attorney. 

[5]  The  parts  of  the  charge  assigned  for 
error  when  read  with  the  context  disclose  no 
reversible  error.  When  a  charge  taken  as  a 
whole  Is  not  erroneous  or  Inadequate  and 
presents  the  issues  of  fact  fully  to  the  Jury, 
we  will  not  reverse,  although  portions  of  it 
standing  alone  may  fairly  and  Justly  be  open 
to  criticism. 

Judgment  afilrmed. 


LEONHARDT  v.  GREEN. 

(Supreme  Court  of  Pennsylvania.     Jan.  3, 

1916.) 

L  Davaoes  ®=3lOO— Mbasttbb— Pebbonai.  In- 

JT;BIES— S/ARRIRQ   CAPACrTT. 

Damages  for  personal  injuries  are  not 
measared  by  the  actual  difference  in  earnings 
before  and  after  the  injury,  but  by  the  diSei> 
ence  in  the  capacity  to  earn  as  a  result  of  the 
Injury. 

IKd.  Note.— For  other  cases,  see  Dnmages, 
Cent  Dig.  H  237-241;   Dec.  Dig.  «=»100.] 

2.  Teial  «=>259(1)— iNSTsncnoNS— Requestb 
— Nbcessitt  fob  Wbitten  Requkstb. 

Oral  requests  for  instructions  are  not  Eood 
practice,  but  the  precise  instructions  should  be 
submitted  in  writing. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
a  648,  650:    Dec.  Dig.  «s>2S8(l).] 

3.  Appeal  and  Ebbob  «=5l068(5)— Review— 

HABMI.EBS    ERBOB— iNSTBUCnONS. 

Any  error  in  failing  to  instruct  that  dam- 
ages for  a  personal  injury  are  not  measured  by 
the  actual  difference  in  earnings  before  and 
after  the  injury,  but  by  the  difference  in  earn- 
ing capacity,  is  not  prejudicial,  where  the 
amount  awarded  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  4230;  Dec.  Dig.  <S=>1068 
^;    Trial,  Cent.  IMg.  f$  475,  480,  526,  6S3, 

4.  Damages   4=3>130(2)— Excessive   Dakaqes 
— Pebsonal  Injxtbies. 

Where  an  acddent  resulted  in  an  injury 
to  plaintiff's  left  wrist  and  fracture  of  one  of 
the  txHies  of  his  left  leg,  and  he  .was  confined 
to  a  hospital  for  nine  weeks  and  went  on  crutch- 
es for  SIX  weeks  more  and  continued  to  suffer 
pain,  and  his  earning  capacity  was  reduced,  an 
award  of  $3,000  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S$  308-362,  370;  Dec.  Dig.  <8=»130 
(2).] 

Ai^)eal  from  Court  of  Common  Pleas,  Al- 
legheny County. 


[E( 
Dfe. 


Action  of  trecVBM  for  personal  Injurtea  by 
George  A.  Leonfaardt  against  James  F.  Green. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  BROWN,  C  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRA- 
ZER,  JJ. 

W.  S.  Dalzell,  of  Pittsburgh,  for  appellant 
William  Hunter,  of  Pittsburgh,  for  appellea 

POTTER,  J.  [1,  XI  In  this  case  the  defend- 
ant was  charged  with  negligence  in  the  oper- 
ation of  his  automobile,  whereby  the  plain- 
tiff was  struck  while  crossing  the  street,  and 
seriously  injured.  The  evidence  was  con- 
flicting, as  to  the  facts  of  the  accident,  so 
that  the  questions  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  were 
necessarily  for  the  Jury.  The  verdict  must 
be  acc^ted  as  establishing  negligence  upon 
the  part  of  defendant,  and,  further,  that  the 
conduct  of  plaintiff  did  not  contribute  to  the 
happening  of  the  accident  Counsel  for  ap- 
pellant urges,  however,  that  In  submitting 
tbese  questions  of  fbct  to  the  Jury,  they 
were  not  adequately  Instructed  as  to  what, 
under  the  circumstances,  constituted  the 
proper  measure  of  damages.  It  is  contend- 
ed that  as  the  case  was  submitted  the  dif- 
ference between  the  amount  actually  earned 
by  plaintiff  before  and  after  the  accident  may 
have  been  used  to  measure  the  amount  of 
damages,  Instead  of  taking  as  the  test  the 
resulting  decrease  In  the  ability  of  plaintiff 
to  earn.  With  this  suggestion  in  mind,  we 
have  carefully  examined  the  entire  charge. 
It  appears  that  the  trial  Judge  called  atten- 
tion to  the  testimony  of  the  doctors,  and  to 
the  opinions  they  expressed,  that  the  injuries 
to  plaintiff  ww«  not  of  a  permanent  charac- 
ter, and  that  he  would  likely  l>e  restored  to 
normal  working  ability  In  the  near  future. 
The  court  further  indicated  that  the  opinions 
of  the  doctors  were  not  to  be  r^arded 
as  evld«ice  of  Inability  of  plaintiff  to  do  audi 
work  as  he  had  formerly  done.  Evidence  had 
been  introduced,  showing  the  difference  be- 
tween  the  amount  wMch  plaintiff  was  actual- 
ly earning  before  and  after  the  accident,  but 
at  the  close  of  the  charge,  counsel  for  de- 
fendant asked  the  court  to  charge  the  jury 
explicitly  that  this  difference  in  actual  re- 
ceipts was  not  to  be  taken  as  measuring  the 
difference  in  eanilng  capacity,  but  that  only 
the  effect  of  the  injury  upon  the  ability  of 
plaintiff  to  earn  should  be  ccmsidered.  The 
request  was  proper,  and  should  hare  been 
definitely  affirmed;  but  It  was  made  orally 
and  was  coupled  with  another  somewhat 
complicated  request  for  modification  of  the 
charge  as  to  the  degree  of  care  required  to 
be  exercised  by  defendant  at  the  place  where 
the  accident  occurred.  In  answering  one  of 
the  two  requests,  the  trial  Judge  apparently 
lost  sight  of  the  other,  and  counsel  did  not 
remind  him  of  the  omission.    It  would  have 
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been  better  practice  for  counsel  to  hare  re- 
duced the  statement  of  the  instmctlon  desir- 
ed, to  the  torm  of  a  written  point,  present- 
ing precisely  what  was  wanted.  In  the  shape 
of  a  written  request  for  charge,  It  would  not 
bare  been  overlooked. 

[3, 4]  If,  however,  as  we  must  assume  from 
the  verdict,  the  Injury  to  the  plaintiff  was 
due  to  the  negligence  of  the  defendant,  the 
amount  of  the  verdict  is  not  excessive,  con- 
sidertDg  the  extent  of  the  Injuries.  Nor 
does  it  indicate  that  the  Jury,  In  estimating 
the  damages,  gave  undue  significance  to  the 
difference  in  the  amount  of  actual  earnings 
before  the  accident  and  those  received  aft- 
erwards. The  evidence  tended  to  show  that 
plaintiff,  as  a  contracting  teamster,  earned, 
prior  to  biB  injury,  about  $120  net  per  month; 
that  the  accident  resulted  in  an  injury  to  his 
left  wrist,  and  in  a  fracture  of  one  of  the 
bones  of  his  left  leg;  that,  as  a  result,  he 
was  confined  to  the  hospital  for  nine  weeks, 
and  went  about  on  cmtctaea  for  six  addition- 
al weeks;  that  he  had  continued  to  suffer 
pain,  and  though  retained  in  the  service  of 
his  former  onployer,  he  was  unable  to  do  the 
work  which  he  bad  formerly  dmte;  and  that 
his  earning  capacity  was  reduced.  It  is  true 
tbat  the  failure  of  the  trial  Judge  to  in- 
struct the  Jury  more  definitely  upon  the  point, 
which  was  brought  to  his  attention,  was  a 
slip,  the  result  no  doubt  of  inadvertence. 
But  our  review  of  the  entire  record  leads  us 
to  the  conclusion  that  in  so  far  as  fixing 
the  amount  of  the  verdict  was  concerned,  this 
slip  could  not  have  worked  any  substantial 
Injustice  to  the  defendant,  and  that  It  did  not 
therefore,  under  the  circumstances,  amount 
to  reversible  error. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


In  re  KOUNTZ'S  TRUST. 

(Supreme  Court  of  Pennsylvania.    Jan.  S. 
1916.) 

PEBPETurriEs  <g=34(9)— StrsPENSioit  or  Powxb 

OF  Alienation. 

A  deed  of  bonds  in  trust  for  the  use  of 
graDtor's  seven  children  for  their  lives,  provid- 
ing that  after  the  death  of  the  last  survivor  of 
the  children  the  Interest  sboU  be  equally  divid- 
ed among  all  of  the  grandchildren  till  ten  years 
after  the  youngest  shall  have  become  of  age, 
whereupon  the  principal  shall  be  equally  di- 
vided among  tbem,  violates  the  rule  against  per- 
petuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  {  15 ;  Dec.  Dig.  «=»4(9).] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  first  account  of  the 
Safe  Deposit  &  Trust  Company  of  Pitts- 
burgh, trustee  under  deed  of  trust  from  Pen- 
inah  W.  Kountz.  From  a  decree  dismissing 
exceptions  to  the  auditor's  report,  the  Com- 
monwealth Trust  Company  of  Pittsburgh, 
guardian  ad  litem  for  Caturina  J.  Kounte 
and  others,  appeals.    Dismissed. 


From  the  record  it  appeared  that  Penlnah 
W.  Kountz,  on  January  8,  189S,  delivered 
bonds  of  the  face  value  of  $42,000  to  the  Safe 
Deposit  ft  Trust  Company  of  Pittsburgh,  In 
trust  to  be  held  as  provided  in  the  foUovring 
deed: 

This  indenture,  made  this  first  d^  of  Jan- 
uary, A.  D.  1898,  between  PeniDsb  W.  Kounts, 
wife  of  William  J.  Kounti,  of  Allegheny  City, 
Pennsylvania,  party  of  the  first  part,  and  the 
Safe  Deposit  ft  Trust  Company,  a  corporation 
of  Pittsburgh,  said  state,  par(7  of  the  second 
part,  witnesseth: 

First.  That  said  first  party,  for  and  In  consid- 
eration of  natural  love  and  affection,  as  well 
as  to  secure  against  the  vicissitudes  of  fortune 
to  each  beneficiary  hereinafter  designated,  a 
moderate  periodical  income  for  his  or  her  per- 
sonal support  and  maintenance,  has,  as  a  special 
deposit,  intrusted  to  said  second  party,  and  its 
successors,  forty-two  (42)  one  thousand  (^,000) 
dollar  one  hundred  year  bonds  of  the  United 
Traction  Company,  of  said  Pittsburprh,  said 
bonds  being  nambered  from  3153  to  3194,  both 
inclusive,  for  the  purposes  hereinafter  specified, 
and  no  other,  that  Is  to  say: 

Second.  Tbat  said  second  party  will  regularly 
and  promptly  collect  the  interest  payable  upon 
said  bonds,  and  on  or  before  the  fourth  day  of 
the  month  in  which  the  same  is  received,  and  on 
or  before  the  fourth  of  each  month  thereafter 
for  the  five  months  succeeding  will  pay  over  one- 
seventh  of  said  interest,  in  equal  portions,  to  the 
following  persons,  namely: 

Caroline  K.  Jones,  wife  of  Thaddeus  C.  Jones; 
Katberine  K.  Fitch,  wife  of  William  H.  Fitch ; 
liuella  B.  Kountz;  Mary  K.  Backus,  wife  of 
Raymond  B.  Backus;  WlUiam  Koant7,  Jr., 
and  George  McC.  Kountz.  sons  and  daughters 
of  said  first  party;  and  Albert  J.  Kountz,  ion 
of  said  William  J.  Kountz,  Sr. 

Third.  Should  any  son  die  without  leaving 
wife  or  child,  or  should  any  daughter  die  with- 
out leaving  bnsband  or  ohild,  that  son's  or  that 
daughter's  share  of  both  principal  and  interest 
shall  go  to  increase  the  shares  of  the  survivors. 

Fourth.  Should  any  daughter  die  without 
leaving  a  child,  her  husband,  so  long  as  he  re- 
mains unmarried  and  of  good  character,  shall 
receive  the  Interest  on  her  portion,  and  after  bis 
death  or  marriage,  the  interest  shall  be  paid 
in  equal  parts  to  the  other  surviving  children 
and  to  their  respective  children — the  latter  to 
receive  equally  the  parent's  portion. 

Fifth.  Should  any  of  the  said  sons  die  with- 
out leaving  a  child,  his  wife,  so  long  as  she  re- 
mains unmarried  and  of  good  character,  shall 
receive  the  interest  on  his  portion,  and  after  her 
death  or  marriage  the  interest  shall  tte  paid  in 
equal  parts  to  the  surviving  children  and  t» 
their  respective  children— the  latter  to  receive 
equally  the  parent's  portion. 

Sixth.  After  the  death  of  the  last  survivor  of 
the  seven  children,  the  interest  on  the  principal 
shall  be  equally  divided  among  all  of  the  grand- 
children, until  ten  years  after  the  youngest  shall 
have  become  of  age,  whereupon  the  principal 
shall  be  equally  divided  among  them  to  be  theirs 
absolutely,  to  do  with  as  to  each  may  seem  best. 

Seventh.  No  portion  of  the  fund  hereby  set 
apart  shall  be  subject,  by  any  device  or  evasion, 
or  from  any  point  of  view,  to  the  control,  dic- 
tation, engagement,  debt  or  liability  of  any  bene- 
ficiary; nor  shall  any  one's  share  be  subject 
to  attachment  or  execution  up<A  sny  account 
whatever. 

Eighth.  No  beneficiary  shall  ever  be  paid  in- 
terest by  way  of  anticipation  or  advance  pay- 
ment before  the  same  shall  have  become  regular- 
ly due  and  payable. 

Ninth.  The  said  trustee,  or  its  successor,  act- 
ing  by  Itself  individually  or   in  concert  with 
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other-  bondholders,  shall  have  full  power  b;  ev- 
-ery  lawful  means  to  enforce  payment  of  inter- 
est due  upon  said  bonds,  and  at  all  times  may 
And  shall  assert  generally,  complete  and  unre- 
stricted rights  of  ownership  respecting  said 
bonds  themselves,  until  such  time  as  the  same 
may  be  divided  among  the  grandchildren. 

Tenth.  Prior  to  each  interest  day  (January 
and  July  first),  each  beneficiary  shall  furnish 
the  trustee  with  his  or  her  postoffice  address,  in 
the  absence  of  which  special  notificatiou,  each 
person's  last  address  snail  be  considered  his 
or  her  then  residence. 

Eleventh.  This  trust,  which  is  deliberately 
established  after  due  reflection,  shall  be  accept- 
ed by  and  be  executed  by  the  said  trustee  as  ir- 
revocable on  my  part,  or  by  my  executor,  ad- 
ministrator, husband  or  heirs. 

[Signed]    Peninah  W.  Kountz.    [Seal.] 

The  auditor  held  that  the  deed  of  trust 
was  void  and  recommended  that  the  corpus 
of  the  trust  be  distributed  to  the  heirs  at 
law  of  Peninah  W.  Kountz.  The  court  dis- 
missed the  exceptions  to  the  auditor's  re- 
port The  Commonwealth  Trust  Company 
of  Pittsburgh,  guardian  ad  litem,  appealed. 

Argued  before  BROWN,  G.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRA- 
ZER,  JJ. 

Harry  J.  Graham,  of  Pittsburgh,  for  ap- 
pellaut.  W.  W.  Stoner  and  Marcus  W.  Ston- 
er,  both  of  Pittsburgh,  for  appellee. 

PER  CURIAM,  The  correct  conclusion 
of  the  learned  court  below  was  that  under 
Kountz's  Estate  (No.  1)  213  Pa.  390,  62  Atl. 
1106,  the  deed  of  trust  executed  by  Peninah 
W.  Kountz  on  January  8,  1898,  offended  the 
rule  against  perpetuities  and  was  therefore 
void.  What  was  said  by  Mr.  Justice  Potter 
tn  that  case  of  the  will  of  the  testatrix  ap- 
plies with  equal  force  to  her  said  deed. 

Appeal  dismissed  at  appellant's  costs. 


OHIO  VALIjBT  trust  CO.  V.  STEWART. 
(Supreme  Court  of  Pennsylvania.    Jan.  3, 1010.) 

COKPOBATIONS  «=95(i0(7)— OfFIOERS— SUIT  FOB 

Account  iMO. 

A  bill  in  eaoity  by  the  receiver  of  a  corpo- 
ration to  compel  its  former  treasurer  to  account 
for  money  and  property  which  had  come  into  his 
hands  was  properly  dismissed  where  the  evidence 
showed  that  under  the  by-laws  the  directors,  not 
the  treasurer,  controlled  the  company's  business, 
that  the  treasurer's  accounts  were  accurately 
kept,  and  that  the  losses  complained  of  re- 
sulted from  the  act  of  employes  under  the  super- 
vision of  the  board  of  directors,  not  under  that 
of  the  treasurer,  and  it  was  not  shown  that  the 
treasurer  failed  to  account  for  any  moneys  which 
had  come  to  him  or  that  he  had  improperly  dis- 
bursed any  money. 

[Ed.  Note. — For  other  eases,  see  Corporations, 
Cent.  Dig.  gS  22r)8,  3262;  Dec.  Dig.  «=»500(7)J 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  In  equity  by  the  Ohio  Valley  Trust 
Company,  receiver  of  the  Farmers'  Co-oper- 
ative Supply  Company,  against  Levi  J.  Stew- 
art for  an  accounting.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Affirmed. 


.  From  the  record  it  appeared  that  defendant 
had  been  treasurer  of  the  Farmers'  Co- 
operative Supply  Company. 

The  second  finding  of  fact  of  SwearingeOt 
J.,  in  the  common  pleas,  was  as  follows: 

(2)  At  the  first  meeting  of  the  stockholdeia, 
held  on  March  30,  1906,  a  set  of  by-laws  was 
adopted,  among  the  same  being  the  following: 

"Artide  V,  Section  2. 

"The  directors  shall  be  elected  annually  by  the 
stockholders  of  the  company,  aa  provided  in  ar- 
ticle IV,  section  1." 

"Article  V.  Section  3. 

"After  such  election,  the  board  of  directors 
shall,  at  their  first  meeting,  elect  a  presideat, 
secretary  and  treasurer;  and  shall  elect  such 
other  ofiicers  or  agents  as  may  from  time  to  time 
be  necessary." 

"Article  V,  Section  5. 
"The  board  of  directors  shall  have  power  to 
do  whatever  may  be  necessary  to  advance  the 
interests  of  the  c<xnpany ;  shall  have  power  to 
appoint  whatever  omcers,  agents  and  employes 
may  be  necessary  to  properly  carry  on  the  busi- 
ness of  the  company,  and  to  discharge  them  at 
any  time,  and  prescribe  the  duties  and  fix  the 
compensation  of  such  officers,  agents  or  em- 
ployes; shall  have  full  control  and  manage- 
ment of  all  the  business  of  the  cwnpany." 

"Article  VI,  Section  B. 

"The  treasurer  shall  he  the  custodian  of  and 
receive  and  have  charge  of  all  moneys,  securities 
and  other  properties  of  the  comoany.  Hi  shall 
deposit  all  moneys  of  the  company  received  by 
him  to  the  credit  of  the  company  in  such  de- 
pository as  the  board  of  directors  shall  desig- 
nate, shall  pay  ont  money  only  upon  proper 
vooohers  signed  by  the  parties  to  whom  pay- 
ments are  made,  when  said  amounts  are  not  less 
than  five  dollars,  shall  transfer  properties  and 
securities  only  upon  the  order  of  the  nresident 
and  directors  of  the  company,  shall  make  a  fnU 
report  at  the  close  of  eacn  year  of  all  his  trans- 
actions and  present  the  same  to  the  annual  meet- 
ing of  the  stockholders ;  and  whenever  required 
so  to  do,  shall  exhibit  and  explain  all  his  ae- 
counts  and  transactions  to  the  board  of  direc- 
tors. He  shall  give  bond  in  such  sum  as  the 
board  of  directors  shall  from  time  to  time  desig- 
nate with  surety  to  be  approved  by  the  board 
of  directors  for  the  faithful  performance  <kC  Us 
duties  and  for  the  delivery  to  nis  successor  in  of- 
fice or  other  person  duly  authorized  to  receive 
the  same  in  case  of  his  death,  resignation  or 
discharge,  of  all  property,  monejrs,  securities, 
etc.,  which  shall  appear  to  be  in  his  possession, 
charge  or  custody  and  due  from  him  or  beloKsing 
to  the  company ;  and  shall  perform  all  such 
other  duties  as  pertain  to  his  office  by  law  or 
usage." 

On  exceptions  to  the  findings  of  fact  and 
conclusions  of  law,  Swearlngien,  J.,  filed  the 
folloviring  opinion: 

The  argument  upon  exceptions  to  the  findings 
of  fact  and  conclusions  of  law  has  not  convinced 
us  that  any  error  was  committed,  in  holding  that 
the  defendant  was  not  responsible  for  the  acts, 
both  of  omission  and  of  commission,  of  those  in 
active  charge  of  the  affairs  of  the  Farmers'  Co- 
operative Supply  Company.  In  our  opinion, 
the  proper  constrnetion  of  the  by-laws,  quoted 
in  findings  of  fact  2,  compels  tiie  comuusion 
reached  upon  that  proposition.  The  board  of 
airectors,  and  not  the  treasurer,  had  sole  control 
of  the  affairs  of  the  corporation  and  of  all  offi- 
cers, agents,  and  employes,  including  the  hiring 
and  discharging  of  them.     Upon   what  theory 
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then,  wlUch'  liaa  been  stated  in  the  Mil,  can 
there  be  a  finding  that  tlie  defendant  ia  reapon- 
gible?  The  evidence  does  not  show  that  he  haa 
(ailed  to  account  for  any  moneys  which  came  in- 
to hla  cu8tod:r-  Neither  does  it  show  that  he  has 
improperly  diabnrsed  any  of  sncfa  moneys.  No 
cUum  against  the  corporation,  which  arose  out 
of  the  defendant's  failure  of  duty  as  treasurer, 
was  established  at  the  trial  Neither  was  it 
shown  that  the  corporation  had  suffered  loss,  by 
reason  of  any  failure  of  dnt7  by  the  defendant 
as  treasurer.  The  burden  of  the  complainant's 
contention  now  ia  that  the  defendant  was  negli- 
gent in  not  ascertaining  what  the  employes  were 
doing  and  in  not  reporting  the  same.  But  the 
difficulty  with  this  proposition  is  that  the  al- 
leged acts  of  negligence  were  those  of  the  board 
of  directors,  whose  duty  it  was  to  supervise  all 
the  affairs  of  the  corporation.  If  this  bill  had 
been  filed  against  the  directors,  a  different  is- 
sue might  have  been  presented.  But,  of  course, 
we  can  only  dispose  of  the  questions  raised  by 
the  pleadings. 

The  important  controversy  raised  by  the  ex> 
ceptions  to  the  defendant's  account  was  embrac- 
ed in  the  third  and  fourth.  That  related  to  the 
defendant's  responsibility  under  the  by-laws. 
As  we  have  shown,  the  responsibility  for  the 
acts  of  employ^  rested  npon  the  board  of  direc- 
tors, and  not  upcm  the  defendant,  as  treasurer. 
All  the  other  exceptions  were  most  general; 
none  were  specific.  In  any  event,  the  treasurer 
waa  not  obliged  to  know  the  details  of  items. 
He  did  not  keep  the  books,  he  did  not  establish 
the  system  of  keeping  accounts,  he  did  not  pur- 
chase Koo<ls,  nor  did  he  sell  them.  He  received 
cash,  checks,  and  notes,  and  was  required  to  de- 
posit the  same;  and  he  was  to  pay  oat  the 
moneys  at  the  direction  of  the  board,  which  was 
In  supreme  control.  His  accounts  were  audited 
by  the  board  a  nnmber  of  times,  and  they  were 
audit^  by  a  special  committee,  at  the  same 
time  there  was  an  audit  of  the  manager's  ac- 
counts upon  which  the  plaintiff  relies  so  much, 
bat  the  defendant's  aoconnts  were  foand  to  be 
accurate.  This  happened  within  about  a  year  of 
the  time  the  receiver  was  appointed.  The  whole 
evidence  discloses  that  the  defendant  has  fully 
accounted  for  all  the  moneys  and  property  for 
which  he  waa  responsible. 

We  have  re-examined  the  case,  in  the  light  of 
the  exceptions  to  the  findings  of  fact  and  conclu- 
sions of  law  and  of  the  arguments  thereon.  We 
cannot  discover  any  evidence  that  would  justify 
our  finding  facts  or  reaching  conclusions  that 
would  result  in  a  decree  against  the  defendant. 

The  court  dismissed  the  bill.  Plalotift  ap- 
pealed. Error  assigned,  among  others, -was 
tbe  decree  of  the  court 

Axgned  before  BBOWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRA- 
ZBR,  JJ. 

M.  H.  Stevenson,  of  Pittsburgh,  (or  appel- 
lant. George  C.  Bradshaw,  of  Pittsburgh, 
for  appellee. 

PER  CURIAM.  The  learned  cbaaoelV>r  be- 
low committed  no  error  in  finding  .that  the 
appellee  had  fully  accounted  for  all  moneys 
and  property  for  which  he  was  responsible. 
This  Is  all  that  need  be  said  on  the  contention 
of  counsel  for  appellant  that  a  master  ought 
to  have  been  appointed.  The  appeal  Is  dis- 
missed, and  the  decree  affirmed,  at  appellant's 
costs,  on  the  opinion  of  the  court  below  dis- 
missing the  exceptions  to  findings  of  fact 
and  conclusions  of  law. 


STEWART  r,  HAGERTT. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 1918.) 

1.  Husband  and  Wira  «=»333(9)  —  Alikna- 
TioN  OF  Affections— Actions— Evidence. 

In  an  action  for  alienation  of  the  affections 
of  plaintiffs  hnsbond,  evidence  held  insufficient 
to  show  that  defendant  was  the  active  canse  of 
the  alienation  of  plalDtiffa  husband's  affections.^ 
[£jd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1124;   Dec.  Dig.  <S=>o33(i»).] 

2.  Husband  and  Wife  «=9333(e)  —  Aliena- 
tion OF  Affbctions— Actions— Evidence. 

In  an  action  by  a  wife  against  another  wo- 
man for  alienation  of  the  affections  of  plaintiff'* 
husband,  where  there  is  no  evidence  of  improper 
relations  between  defendant  and  the  husband 
before  the  separation  of  plaintiff  from  her  bus- 
band,  evidence  of  such  improper  relations  therei- 
after  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  <  1124;  Dec  Dig.  <®=9333(t5).I 

3.  Husband  and  Wnx  «=»333(1)  —  Aliena^ 
TioN  OF  Affections- IjIAbility. 

In  an  action  for  alienation  of  the  affec- 
tions of  plaintiCTs  husband,  the  burden  is  on 
plaintiff  to  show  that  defendant  was  the  pur- 
suer, not  merely  the  pursued,  and  that  she  delib- 
erately influenced  plaintiff's  husband  to  with- 
draw his  care,  protection,  comfort  and  compan- 
ionship. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {  1124 ;  Dec.  Dig.  «=>333(1).I 

Ai^)eal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  of  trespass  by  M.  S.  Stewart  against 
E.  Daisy  Hagerty.  From  a  Judgm^it  for 
plaintiff  for  $15,000,  defendant  appeals.  Ro- 
versed  and  rendered. 

Argued  before  BROWN,  0.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  FRAr 
ZEU,  JJ. 

Joseph  Stadtfeld  and  h.K.&S.  O.  Porter, 
all  of  Pittsburgh,  for  appellant  Thomas  M. 
Marshall  and  Thomas  M.  Marshall,  Jr.,  both 
of  Pittsburgh,  for  appellee. 


POTTER,  J.  [1]  The  defendant  in  this 
case  was  charged  with  alienating  the  affec- 
tions of  plaintiff's  husband.  Slie  denied  the 
dutrge  and  alleged  that  i^lalntifr's  loss  in 
this  respect  was  in  no  way  due  to  any  influ- 
ence exerted  by  hw.  Her  counsel  contend 
that  there  was  no  evidence  in  the  case  tend- 
ing to  show  tliat  defendant  was  responsible 
for  the  estrangement;. between  plaintiff  and 
ber  husband,  and  they  urge  that  the  court  be- 
low erred  in  subiaittlng  that  qnestion  to  the 
Jury.  In  her  .statement  of  claim,  plaintiff 
averred  a  separation  between  herself  and  hear 
husband,  but  gave  no  date  for  its  occurrence. 
However,  the  undisputed  testimony  shows 
that  they  separated  In  1907  and  1008.  With 
a  single  exception,  none  of  the  witnesses  call- 
ed by  plaintiff  to  substantiate  her  claim  testi- 
fied to  anything  which  occurred  prior  to 
1909.  That  exception  was  Miss  Katheryn  L 
White,  who  testified  that  in  1905  or  1900  she 
saw  Mr.  Stewart  and  defendant  one  evetiins; 
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about  9  o'clock  standing  together  and  talking! 
on  a  street  corner  In  front  of  a  lighted  drug 
store.  She  says  she  saw  them  upon  another 
occasion  about  a  year  later,  walking  down 
the  street  This  was  also  In  the  evening. 
She  states  that  she  also  saw  them  on  the 
street  once  or  twice  to  the  daytime,  but  was 
Indeflnlte  as  to  the  dates  of  these  occasions. 
Defendant,  who  was  called  by  plaintiff  for 
cross-examination,  testified  that  she  first 
met  Mr.  Stewart  on  November  26,  1909,  and 
previous  to  that  date  had  never  seen  nor 
beard  of  him.  There  was  no  evidence  what- 
ever of  any  wrongful  Intimacy  between  de- 
fendant and  plaintiff's  husband  prior  to  the 
separation  of  the  latter  from  plaintiff,  which 
occurred  in  1907  or  1908.  The  only  evidence 
of  the  husband's  association  with  defendant 
prior  to  that  time  was,  as  above  stated,  that 
on  two  or  three  occasions  they  were  seen 
standing  and  conversing,  and  walking  togeth- 
er on  a  publh;  street  This  in  itself  was  no 
evidence  of  Improper  relations,  nor  did  It 
tend  to  prove  the  exercise  of  any  allure- 
ments on  the  part  of  defendant  for  the  pui^ 
pose  of  enticing  the  husband  away  from  his 
wife.  Nor  were  the  facts  shown  to  be  con- 
nected In  any  way  with  the  separation  that 
occurred  two  or  three  years  later. 

[2]  But  counsel  for  the  plaintiff  contend 
that  evidence  as  to  relations  existing  between 
defendant  and  plaintiff's  husband  some  time 
after  the  separation  may  properly  be  consid- 
ered in  connection  with  testimony  as  to  their 
prior  relations,  In  order  to  interpret  those 
relations.  In  support  of  this  contention  they 
dte  Sherwood  v.  Tltman,  55  Pa.  77.  That 
was  an  actl<m  l^  the  husband  to  recover 
damages  for  criminal  conversation;  and  It 
was  held  that  in  such  an  action  evidence  of 
Improper  Intimacy  of  defendant  with  plain- 
tiff's wife  before  the  husband  and  wife  had 
separated  may  be  supplemented  by  evidence 
of  similar  conduct  after  the  separation. 
Counsel  also  cite  Keath  v.  Shiffer,  37  Pa. 
Super.  Ct  573,  680,  in  which  it  was  held 
ttiat,  where  evidence  was  offered  "as  to  the 
conduct  of  the  parties  prior  to  the  separation, 
laying  a  reasonable  ground  to  Infer  an  Im- 
proper relation  then  existing  between  them, 
and  testimony  as  to  their  relations  after  the 
separation  was  admissible  In  order  to  render 
certain  the  inference  to  be  drawn  from  the 
prior  conduct"  It  will  be  noted  that  in  both 
these  cases  there  was  evidence  of  Improper 
relations  existing  prior  to  the  separation. 
Itnt  in  the  case  at  bar  the  evidence  went  no 
farther  than  to  show  that  plaintiff b  hus- 


band, on  two  or  three  oocatlons  dhrlng  a  pe- 
riod of  two  or  three  years,  was  seen  talking 
and  walking  with  defendant  on  a  public 
street  This  evidence  did  not  in  itself  tend 
to  show  anything  improper,  nor  did  it  lay 
any  reasonable  ground  for  any  inference  of 
the  kind.  Therefore  the  present  case  does 
not  fall  within  the  rule  Invoked,  and  evi- 
dence of  the  relations  existing  some  time 
subsequent  to  the  separation  was  not  admis- 
sible. Nor  Is  there  anything  in  the  fact  that 
the  defendant  and  the  husband  were  seen  to- 
gether on  the  street  which  tends  to  show 
that  defendant  was  the  active  agent  In  bring- 
ing about  the  meeting. 

[3]  In  order' to  sustain  this  action  there 
must  be  some  evidence  from  which  the  cm- 
cluslon  can  be  drawn  that  she  was  the  pur- 
suer, and  not  mer^y  the  pursued.  Buchanan 
V.  Foster,  23  App.  Div.  542,  48  N.  Y.  Supp, 
732.  To  the  same  effect  Is  Whitman  v.  Eg- 
bert 27  App.  Div.  374,  50  N.  Y.  Supp.  3.  In 
view  of  the  admitted  fact  of  a  separation  be- 
tween plaintiff  and  her  busband,  clear  proof 
was  necessary  that  defendant  was  the  active 
inducing  cause  of  that  separation.  The  trial 
Judge  fully  recognized  this  requirement  for 
he  said  to  the  Jury: 

"The  basis  of  the  wife's  claim,  however,  is  that 
the  cause  of  the  separation  was  the  evil  Influence 
exerted  over  her  husbaud  by  this  defendant 
That  is  the  basis  of  her  claim,  and  in  order  to 
establish  Mrs.  Stewart's  claim  here,  you  mast 
find  from  the  evidence  that  this  defendant  was 
the  cause  of  the  separation ;  that  she  was  not 
only  the  cause  of  it,  but  ttiat  she  was  willfully 
the  canse  of  it;  that  she  acted  deliberately  and 
purposely  in  exerting  the  influence  over  Geonte 
vV.  Stewart  which  caused  him  to  withdraw  his 
care,  protection,  comfort  and  oompanionsliip 
from  Mrs.  Stewart" 

A  very  careful  examination  of  all  the  evi- 
dence In  the  case  falls  to  disclose  anything 
which  would  measure  up  to  the  degree  of 
proof  required  in  this  Instruction  or  that 
would  Justlftr  an  inference  that  defendant 
willfully  Induced  Mr.  Stewart  to  separate 
firom  his  wUe,  or  that  she  was  the  active 
cause  of  the  alienation  of  his  affections  from 
her.  Many  and  various  reasons  might  have 
caused  the  loss  by  plaintiff  of  her  husband's 
((ffectlons.  The  burden  was  upon  her  to  diow 
that  the  defendant  was  the  active  Inducing 
cause  of  that  loss.  Clearly  she  did  not  show 
this  by  any  proof  which  she  crflered  of  con- 
duct prior  to  the  separation. 

The  first  second,  fourth,  and  sixth  assign- 
ments of  error  are  sustained.  The  Judgment 
Is  reversed,  and  is  here  entered  for  the  de- 
f^dant 
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MEMORANDUM  DECISIONS. 


XIBBBTTS  ▼.  MURST.  (Supreme  Judicial 
Court  of  Maine.  Feb.  4,  1916.)  Motion  for 
New  Trial  from  Supreme  Judicial  Court.  Pe- 
nobscot County,  at  liaw.  Action  between  Allan 
W.  Tibbetts  and  Raffaele  Murry.  Judgment 
for  plaintiff,  and  defendant  moves  to  set  the 
verdict  aside  and  for  new  trial.  Motion  grant- 
ed. Argued  before  SAVAGE.  C.  J-  and  COR- 
NISH. KING.  BISD.  HALEY.  HANSON,  and 
PHILbROOK,  JJ.  F.  E.  Doyle,  of  MU- 
Unocket,  for  plaintiff.  Ira  O.  Hersey  and 
Charles  P.  Barnes,  both  of  Boulton,  for  de- 
fendant. 

PER  CURIAM.  Tbe  plaintiff  purchased  a 
horse  of  the  defendant  in  September,  1911, 
which  animal,  plaintiff  says,  was  expressly 
warranted  to  be  free  from  disease.  This  horse 
was  brou{;ht  to  plaintiff's  stable,  where  it  was 
kept  during  the  subsequent  fall,  winter,  and 
spring,  with  other  horses  owned  by  the  plain- 
tiff. In  January,  J1912,  plaintiff  also  took  to 
his  stable,  and  kept  with  nis  other  horses,  two 
hoi-ses,  referred  to  in  the  record  as  the  Cyr 
horses.  After  the  advent  of  the  Cyr  horses,  a 
disease  known  as  glanders  became  prevalent 
among  plaintiff's  drove,  which  resulted  in  the 
death  of  some,  among  wliich  was  one  of  the 
Cyr  horses,  and  by  order  of  the  authorities  the 
killing  of  others,  among  which  was  the  horse 
purchased  of  defendant;  thia  animal  being 
killed  after  the  death  of  the  Cyr  horse.  Plaintiff 
thereby  sustained  loss,  to  recover  which  he 
brought  suit,  claiming  that  the  horse  purchas- 
ed of  the  defendant  had  the  disease  when  pur^ 
chased  and  communicated  it  to  his  other  ani- 
mals. Among  other  elements  of  defense  it  was 
strenuously  urged  that  the  Cyr  horse,  and  not 
the  one  purchased  of  the  defendant,  infected 
the  drove,  and  so  did  the  damase  sustained.  The 
verdict  was  for  plaintiff,  and  upon  the  usual 
grounds  the  defendant  asks  that  the  verdict 
be  set  aside  and  a  new  trial  rranted.  A  mo- 
tion was  also  filed  asking  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  We 
have  devoted  much  time  to  a  careful  study  of 
the  new  evidence,  as  well  as  to  that  offered  at 
the  trial.  As  a  result  of  that  study  we  are 
convinced  that  justice  requires  the  entry  to  be : 
Motion  suBtained.    New  trial  granted. 


ALLEN  v.  CITY  OF  MILLVILLB.  (No. 
115.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  6,  1916.)  Appeal  from  Supreme 
Court  Proceeding  under  the  Workmen's  Com- 
pensation Act  (Act  April  4,  1911  [P.  L.  p.  134]) 
by  Jesse  A.  Allen  to  obtain  compensation  for 
injuries,  opposed  by  the  City  of  MillviUe,  the 
employer.  From  a  jodgment  affirming  an 
award  of  compensation  (87  N.  J,  Law.  856,  95 
Atl.  130),  the  City  appeals.  Affirmed.  Louis 
H.  Miller,  of  Millville,  for  appellant  Herbert 
C.  Bartlett,  of  Vineland,  for  appellee. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  given 
oy  Mr.  Justice  Swayse  in  that  court  Allen 
v.  MUIville,  87  N.  J.  Law,  356,  95  Atl.  130. 
In  order  to  avoid  a  iKMsible  misapprehension, 
the  statement  of  facts  that  precedes  the  opin- 
ion should  be  supplemented  by  the  statement 
that  Thompson,  a  city  employ^,  had  received 
from  Kates,  as  director  of  streets,  a  special 
delegation  of  authority  sufficiently  broad  to 
cover  the  direction  by  Thompson  to  Allen  to 
render  assistance  in  the  employment  in  the 
course  of  which  Allen  was  injured.  This 
•mendation  ia  necessary  to  guard  against  the 


impression  that  Allen  had  engaged  In  the  more 
dangerous  employment,  eith»  voluntarily  or 
upon  the  mere  invitation  of  a  fellow  servant 
wno  was  without  authority  to  direct  such  tem- 
porary change  of  employment  neither  of  which 
was  the  caae. 


BATTERY  PARK  NAT.  BANK  t.  HUNT 
et  al.  (C^urt  of  Errors  and  Appeals  of  New 
Jersey.  June  14,  1915.)  Appeal  from  Court 
of  Chancery.  Suit  by  the  Battery  Park  Na- 
tional Bank  against  Williams  Allen  Hunt  and 
others.  From  a  decree  of  the  Court  of  Chan- 
cery for  complainant  (83  N.  J.  Eq.  521,  91  AtL 


.,  defendants  appeal.    Affirmed.    Arthur  F. 
Egner  and  Robert  H.  McCarter,  both  of  New- 
ark, for  appellant     Condict,  Condict  &  Board- 
man,  of  Jersey  City,  for  respondents. 
PER  CURIAM.    Affirmed. 


DECKER  V.  HUDSON  CX)UNTPY  BOABD 
OF  TAXATION  et  al.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  July  1,  1915.)  Ap- 
peal from  Supreme  Court  Proceeding  by 
Charles  L.  Decker  against  the  Hudson  County 
Board  of  Taxation  and  others.  From  a  judg- 
ment in  the  Supreme  Court  for  defendants. 
Decker  appeals.  Affirmed.  Gilbert  Collins, 
of  Jersey  City,  and  John  R.  Hardin,  of  Newark 
(Pisk  &  Flsk,  of  Jersey  City,  on  the  brief), 
lor  appellant  Herbert  Boggs,  of  Newark,  and 
Carlton  B.  Pierce,  of  New  York  City  (J.  J. 
Murphy,  of  Jersey  Ciity,  on  the  brief),  for  re- 
spondents. 

PER  CURIAM.  The  Jndgnkent  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  stilted 
m  the  case  of  Commercial  Trust  Co.  v.  Hudson 
County  Board  of  TazatioD,  92  AtL  790,  decid- 
ed Janoary  7,  1915. 


BVBLBB  T.  ATLANOTO  OITY.  (Sob.  64, 
65.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  6,  1916.)  Appeal  from  Supreme 
Court.  John  A.  Eveler  was  convicted  of  vio- 
lating an  ordinance  of  the  City  of  Atlantic 
City,  and  on  certiorari  the  jodgment  was  af- 
firmed by  the  Supreme  Court  (87  N.  J.  Law, 
389,  94  AtL  814),  and  defendant  appeals...  Af- 
firmed. Garrison  &  Voortiees,  of  Atlantic  City, 
for  appellant  Theodore  W.  Scliimpf,  of  At- 
lantic City,  for  appellee. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court  See  Sbill  Rolling 
Chair  Co.  v.  Atlantic  City.  87  N.  J.  Law.  399, 
94  Aa  814. 


FLOUBNOY  y.  TIOHENOR.  (No.  81.) 
(Court  of  Error*  and  A^tpeals  of  New  Jersey. 
Oat  16,  1915.)  Appeal  nrom  Court  of  Chan- 
cery. Suit  by  UUa  M.  Floumoy  against 
William  H.  Tichenor.  From  a  decree  order  of 
the  Court  <^  Chancery,  complainant  appeals. 
Affirmed.    Coult  ft  Smith,  ot  Newark,  for  ap- 

rllant     William  H.   Tichenor  and  Lehlbach 
Johnson,  all  of  Newark,  for  respondent. 
PER  CURIAM.     The  decree  order  appealed 
from   will   be  affirmed,  for  the  reasons   stated 
in  the  opinion  filed  in  the  court  below  by  Vice. 
Chancellor  Stevens.1 


^  No  opinion  oa  til*. 
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HERR  ▼.  BOARD  OF  EDUCATION  OF 
CITY  OF  NEWARK.  (Court  of  Errors  and 
Appea]s  of  New  Jersey.  Match  13,  191ti.) 
Petition  b^  Charles  F.  Uerr  against  the  Board 
of  Education  of  the  City  of  Newark.  Petition 
dismissed,  and  petitioner  appeals.  Affirmed. 
The  petition  is  to  compel  the  payment  into  the 
Court  of  Chancery,  for  the  purpose  of  dis- 
tribution, of  '  the  amount  of  an  award  alleged 
to  have  been  made  in  a  proceeding  brought  by 
the  board  of  education  of  Newark  for  the  con- 
demnation of  land  sought  to  be  acquired  for 
public  school  purposes.  Chandler  W.  Riker,  of 
Newark,  and  Edgar  H.  Pinneo,  of  Jersey  City, 
for  appellant  Charles  M.  Myers,  of  Newark, 
for  respondent. 

PER  CURIAM.  The  facts  set  out  in  the 
petition  filed  in  the  cause,  even  when  supple- 
mented by  those  contained  in  the  stipulation 
formally  entered  into  by  the  solicitors  of  the 
respective  parties,  afford  no  basis  for  the  grant- 
ing of  the  relief  prayed  for  by  the  appellant. 
The  order  dismissing  the  petition  will  he  af- 
firmed. 

MAROUS.  MALON,  I.ASSITER,  HER- 
SOHN,  EFFRON,  HAINES,  BRILLIANT, 
BURKHARD,  CHINN.  and  CLOWNET  v. 
ATLANTIC  CITY.  (Nob.  42-63.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March  6, 
1910.)  Appeal  from  Supreme  Court  Adolph 
Marcus  and  others  were  convicted  of  violat- 
ing an  ordinance  of  the  City  of  Atlantic;  City. 
On  certiorari,  the  convictions  were  affirmed  by 
the  Supreme  Court  (87  N.  J.  Law,  399,  94  Atl. 
314),  and  the  convicted  parties  appeal.  Af- 
firmed. Bourgeois  &  Coulomb,  of  Atlantic 
City,  for  appellants.  Theodore  W.  Schimpf,  of 
Atlantic  City,  for  appellee. 

PER  CURIAM.  The  judgmentA  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court  See  Shill  Roll- 
ing Chair  Co.  v.  Atlantic  City.  87  N.  J.  Law. 
3S»,  94  AU.  dl4.  • 

MANLEX  V,  CENTRAL  R.  CO.  OF  NEW 
JERSEY.  (No.  79.)  (Court  of  Errors  and  Ai>- 
peals  of  New  Jersey.  Nov.  24,  1915.)  Appeal 
from  Supreme  Court  Action  by  Frank  C 
Manley  against  the  Oantral  Railroad  Company 
of  New  Jersey.  From  a  judgment  tor  plain- 
tiff, defendant  appeals.  Affirmed. .  Charles  E. 
Miller,  of  Jersey  City,  for  appellant  A.  M. 
Beekman,  of  Somerville,  for  respondent 

PER  CURIAM.  The  decisicm  of  this  case  U 
controlled  by  that  in  Waibel  v.  West  Jersey  & 
a  R.  'R.  Co.,  94  Atl.  951.  The  judgmoit  bo- 
low  will  be  affirmed,  with  coata. 


MONAHAN  T.  LARKEY  et  al.  (No.  97.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  15,  1915.)  Appeal  from  Court  of  Chan- 
cery. Action  between  John  F.  Monahan  and 
Barney  Larkey  and  others.  From  the  chan- 
cery dtcree,  Monaban  appeals.  Decree  affirmed. 
Melosh  &  Morten,  of  Jersey  City,  for  appellant. 
Tceple  &   Unger,   of  Newark,  for  respondents. 

PKR  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Emery.) 


O'NEIL  V.  PBARSB.  (No.  80.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March  6, 
19160  Appeal  from  Supreme  Court  Action 
by  Michad  F.  O'Nell  against  Frederick  M.  P. 
Pcarse.  From  a  judgment  affirming  a  judg- 
ment for  plaintiff  (^7  N.  J.  Law,  382,  94  AU. 
312),  defendant  appeals.    Affirmed.     Burton  L, 


1  Uemorandum  opinioa. 


Hare,  of  Newark,  for  appellant     William  J. 
McFaddcn,  of  Newark,  for  reqrandent 

PER  CLKIAM.  The  judgment  under  review 
herein  should  be  affirmed,  tor  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Trenchard  in  the  Supreme  Court 


O'NEILL  et  al.  t.  CENTRAL  LEJITHER 
CX).  et  al.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  June  ■  14,  1915.)  Appeal  &om 
Circuit  Court,  Hudson  County.  Action  by 
James  L.  O'Neill  and  another  against  the  Cen- 
tral Leather  Company  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Affirmed. 
Mc?Dermott  &  Enright,  of  Jersey  City,  for  ap- 
pellants. Edwards  &  Smith,  oc  Jersey  City, 
for  respondents. 

PER  CURIAM.  The  judgment  is  affirmed, 
for  reasons  stated  in  the  opinion  in  No.  51 
(just  delivered)  87  N.  J.  Law.  552,  94  Aa  789. 


OSTEROAARD  ▼.  OSTBROAARD  (KROG, 
intervener).  (No.  89.)  (Court  of  Errors 
and  Appals  of  New  Jereey.  De&  3,  1915.) 
Appeal  from  Court  of  Chancery.  Action  by 
Adolphlne  Ostergaard  against  Saren  Christian 
Osterxnard,  in  which  Hans  Krog  intervenes  as 
defendant  From  an  order  of  maintenance,  the 
first-named  defendant  appeals.  Affirmed.  Peter 
A.  Peterson,  of  Perth  Amboy,  for  appellant 
Adrian  Lyon,  of  Perth  Amboy,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
maintenance  order  of  the  Court  of  Chancery, 
made  at  the  instance  of  the  wife  against  tbe 
hudband,  because  of  his  desertion.  The  defense 
set  nj>  by  the  husband,  as  justifying  his  deser- 
tion, is  adultery  b^  the  wife  with  one  Hans 
Krog,  the  intervening  defendant  This  is  de- 
nied, and  the  Vice  Chancellor  has  found  as  a 
fact  that  the  wife  was  not  guilty  of  the  adul- 
tery charged.  This  finding  we  think  was  not 
only  amply  justified,  but  was  the  only  one  pos- 
sible under  the  evidence.  Not  only  has  the  hus- 
band failed  to  prove  any  act  of  adultery  by  his 
wife,  but,  as  it  seems  to  us,  he  has  failed  to 
prove  any  act  by  her  which  justified  &  serious 
suspicion  on  his  part  of  her  fidelity.  The  decree 
is  affirmed.    ' 


PRESSY  T.  DB  ZENG  STANDARD  CO. 

(No.  124.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  15,  1915.)  Appeal  from  Su- 
preme Court  Employ^v'  liability  action  by 
Sheridan  Pressy  against  the  De  Zeng  Standard 
Compcmy.  From  a  judgment  of  the  Supreme 
Court  (86  N.  J.  Law,  409,  92  Atl.  278),  affirm- 
ing a  judgment  for  iMaintiJS,  defendant  appeals. 
Affirmed.  Albert  S.  Woodruff,  of  Camden,  for 
appellant.  Bergen  &  Richman,  of  Camden,  for 
respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court 


RIKER  ▼.  RJKER.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Oct  15>.  1915.)  Appeal 
from'  Court  of  Chancery.  Suit  betwetn  Samuel 
McD.  Riker  and  Mignonette  M.  Riker.  }:>om 
a  decree  order  of  the  Court  of  Chancery,  entered 
upon  the  advice  oif  an  advisory  master,  Samuel 
McO.  Riker  appeals.  Decree  order  affirmed. 
Coult  ft  Smitu,  of  Newark,  for  appellant. 
Chauncey  G.  Parker,  of  Newark,  fbr  respondent 

PER  CURIAM.  The  decree,  order  appealed 
from  will  be  affirmed,  for  the  reasons  stated  in 
the  opinion  filed  in  the  court  below  by  Advisory 
Master  Fort 


SEIDHL,  HESS,  and  MYERS  ▼.  ATLAN- 
TIC CITY.     (Noe.  12(^-12o.)     (Court  of  Er- 
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ran  and  Appeal*  of  New  Jersey.  March  9, 
1916.)  Appeal  from  Supreme  Court.  Alfred 
E.  Seidel  and  others  were  convicted  of  violate 
inr  an  ordinance  of  the  City  of  Atlantic  City, 
and  on  certiorari  the  judgment  was  affirmed  by 
the  Supreme  Court.  87  N.  J.  Law,  399,  M  AU. 
314.  Defendants  appeal.  Affirmed.  I>ee  F. 
Waehingrton,  of  Atlantic  City,  for  appellants. 
Theodore  W.  Schimpf,  of  Atlantic  City,  for  ap- 
pellee. 

PER  CURIAM.  The  judgments  under  review 
herein  should  be  affirmed,  tor  the  reasons  ex- 
pressed in  the  <H>inion  delivered  by  Mr.  Jus- 
tice Parker  in  the  Supreme  Court  See  Shill 
Rolling  Chair  Co.  v.  Atlantic  City,  87  N.  J. 
Law,  m,  94  AU.  314. 


STATB  T.  HANRAHAW  et  al.  (No.  62.) 
((>>urt  of  Errors  and  Appeals  of  New  Jers^. 
Nov.  17,  1915.)  Error  to  Supreme  Court.  Mi- 
chael Hanrahan  and  others  were  convicted  of 
assault,  tiller  conviction  was  affirmed  by  the 
Supreme  Court  (93  Atl.  96),  and  they  bring  er- 
ror. Affirmed.  McDermlt  ft  McDermit,  of 
Newark,  for  plaintiffs  in  error.  Frederick  V. 
Guild,  <^  Newark,  for  the  SUte. 

PER  CURIAM.  The  judgment  under  review 
her^n  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  (93  Atl.  95)  delivered  by 
Chi^  Justice  Gummere  in  the  Supreme  Court 


WARREN  V.  WARJEIDN.  (No.  91.)  (Court 
of  Error*  and  Appeals  of  New  Jersey.  Nov. 
16,  1915.)  Appeal  from  Court  of  Chancery. 
Suit  for  divorce  between  George  L.  Warren  and 
Louise  D.  Warren.  From  a  decree  according 
to  the  prayer  in  the  petition,  defendant  appeals. 
Decree  affirmed.  Samuel  Press,  of  Newark,  for 
appellant  John  A.  Bernhard,  ot  Newark,  for 
appellee. 

PER  CURIAM.  TWs  was  a  suit  for  divorce, 
brought  by  the  husband  for  alleged  adultery  on 
the  part  of  the  wife.  Vice  Chancellor  Stevens, 
in  an  oral  decision,  held  that  the  adultery 
charged  was  satisfactorily  proved,  and  advised 
a  decree  according  to  the  prayer  in  the  petiti<Mi. 
We  have  examined  the  testimony  and  other  evi- 
dence, and  reach  the  same  conclusion  as  the 
Vice  Chancellor.  The  decree  will  accordingly 
be  affirmed. 

WEIDMANN  SILK  DYEING  CO.  v.  BAST 
JERSEY  WATER  CO.  et  al.  (Court  of  Bjr- 
rors  and  Appeals  of  New  Jersey.  Nov.  15, 
19150  Appeal  from  Supreme  Cliourt  Suit  by 
the  Weidmann  Silk  Dyeing  Company  against 
the  East  Jersey  Water  Company  and  others. 
From  a  judgment  for  plaintiff  (91  Atl.  338). 
defandanta  appeal.     Reversed,  and   new   trial 


awarded.  CoHins  ft  Oorbin.  of  Jersey  OItT, 
John  B.  Humphreys  and  Michael  Dnmi,  b»Ui 
of  Paterson,  and  Harry  Kalisch,  of  Newark, 
for  appellants.  Gnggs  ft  Harding,  of  Paterson, 
for  appellee. 

PER  CURIAM.  Several  suits  were  brought 
by  the  plaintiff— one  against  the  BSast  Jersey 
Water  Company,  the  Montclair  Water  Com- 
pany, and  the  Acquackanonk  Water  Company, 
in  which  a  judgment  was  recovered  by  plain- 
tiff for  ?8,780.87;  one  against  the  mayor  and 
aldermen  of  Jersey  City,  in  which  plaintiff  re- 
covered a  judgment  for  $16,425.52 ;  and  anoth- 
er against  the  mayor  and  common  council  of  tne 
city  ot  Newark,  in  which  plaintiff  recovered  a 
judgment  for  $5,602.96— and  in  each  case  the  de- 
fendanU  have  appealed.  These  three  actions 
were  tried  together  before  the  same  jury,  and 
are  submitted  to  this  court  in  like  manner  up- 
on the  same  exceptions.  Hie  defendants  re- 
quested the  court  to  instruct  the  jury  on  the 
?iae6tion  of  damages,  under  the  same  state  of 
acts,  as  in  the  case  of  Auger  A  Simon  Ssilk 
Dyeing  Ompany  v.  East  Jersey  Water  Go. 
and  jSrsey  (Sty  Water  Supply  Co.,  96  AU.  60, 
decided  at  this  term,  and  the  views  expressed  »n 
the  opinion  read  for  this  court  in  those  cases 
are  applicable  here.  Wo  there  held  the  refusal 
to  be  erroneous,  and,  for  the  reasons  ^ven  for 
reversal  in  those  cases,  the  judgment  m  favor 
of  the  plaintiff  in  each  of  the  above  cases  will 
be  reversed  and  a  new  trial  awarded.  While 
other  phases  of  these  cases  have  been  presgnt^ 
to  and  considered  by  the  Supreme  Court  (Weid- 
man  Silk  Dyeing  Co.  v.  Newark,  88  N^J.Iaw, 
50,  84  AU.  273;  ld„  91  AU.  i^;  W^dmam 
Silk  Dyeing  Co.  v.  Jersey  qty  Water  SupiJy 
Co.,  91  Atl.  337 ;  Weidman  Silk  Dyeing  Co.  y. 
East  Jersey  Water  Co.,  91  AU.  838),  the  ques- 
tion now  considered  and  decided  by  this  court 
was  not  brought  to  the  attention  of  the  Su- 
preme Court,  and  was  not  passed  upon  by  it, 
m  eitiier  of  the  cases  cited. 


SLOAN  V.  PAUL  et  al.  (No.  23).  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  14, 
1915.)  Appeal  from  Court  of  Chancery.  Bill  by 
Adam  R.  Sloan,  receiver,  etc,  against  Henry 
Paul  and  others.  Eirom  a  decree  of  the  Court 
of  Chancery  (Railway  Review  v.  Groff  Drill  & 
Machine  Tool  Co.,  84  N.  J.  Eq.  321,  91  Atl. 
1021)  for  defendants,  complainant  appeals.  Af- 
firmed. Ott  ft  Carr,  of  Camden,  for  appellant. 
F.  Morse  Archer  and  Harrison  H.  Voorhecs, 
both  of  Camden,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  th£ 
opinion  filed  in  the  oourt  below  by  Vice  Chan- 
cellor Learning. 
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ABANDONMENT, 


See  Dower,  ^=951 ;  Husband  and  Wife,  ®=9 
SIS;  Landlord  and  Tenant^  ^s»110;  Mines 
and  Minerals,  «S366. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  «S3lll. 

m.  DEnsoTS  AMB  oBJBonmra  as 

TO  PAKTI£8  AKS  PteOOCEmNGB. 

«=92l  (N.J.)  The  defense  that  the  plaintiff  is  a 
fictitiQUB  person  attacks  the  capacity  of  the 
plaintiff  to  commence  or  continue  the  suit,  and 
is  properly  the  sabject  of  a  plea  in  abatement. 
— Baldauf  r.  Nathan  Riusell,  Inc.,  96  A.  96. 

ABORTION 

See  Criminal  Law,  $s>3Tl. 


>l  (N.J.  Sup.)  That  drugs  prescribed  for  pur- 
pose of  producing  miscarriage  were  not  ad- 
ministered in  doses  sufficiently  laige  to  produce 
that  result,  held  not  to  preivent  acts  o(Hi8titntiiig 
offense  under  Crimes  Act,  §  110. — State  t. 
Mandeville,  96  A.  398. 

€=95  (N.J.Sup.)  Failure  of  indictment  for  ad- 
vising or  directing  taking  of  specified  drugs  to 
cause  a  miscarriage  contrary  to  Crimes  Act,  g 
119,  to  allege  that  such  drugs  were  noxious  h^d 
not  to  make  indictment  defectiTe.— State  v. 
Mandeville,  96  A.  398. 

€=s>8  (N.J.Sup.)  State  held  to  have  burden  of 
proving  that  drugs  advised  or  directed  to  be 
taken  to  cause  a  miscarriage  were  noxious.— 
State  V.  Mandeville,  96  A.  398. 
e=>9  (N.J.Sup.)  Proof  that  drugs  advised  or 
directeid  to  be  taken  tend  to  jtroduce  miscarriage 
when  administered  in  sufficient  quantity  held 
evidence  of  their  noxiousness. — State  v.  Mande- 
ville, 96  A.  398. 

Where  defendant,  charged  with  advising  and 
directing  taking  of  drug ,  to  '  cause  miscarriage, 
claimed  to  have  been  treating  woman  for  gonor- 
rhoea, evidence  Uiact  lymptoms  discovered  by 
him  indicated  pr^nancy  hHd  competent. — Id. 

ABUSIVE  LANGUAGL 

See  Libel  and  Slander,  ^»146. 

ABUTTING  OWNERS. 

See  Electricity.  €s»6;    Smineut  DtMnaln,  «=> 
95-134,  276-303. 

ACCEPTANCE. 

See  Dedication,  ^=>d7 ;    Sales,  «=9l7S,  182. 

ACCIDENT  INSURANCL 

See  Insurance,  «s»452,  529. 

ACCOMPLICES. 

See  Criminal  Law,  <S=>507^r>ll. 


ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Mortgages, 
®=»319 :    Payment ;   Releaae. 

®=9l  (N.J.)  It  is  essential  to  an  accord  and 
satisfaction  that  something  shall  have  been  of- 
fered by  the  debtor  and  accepted  by  the  cred- 
itor with  intent  that  it  shall  be  a  satisfaction. 
—Decker  v.  George  W.  Smith  &  Co.,  96  A.  915. 

Whether  something  offered  by  the  debtor  and 
accepted  by  the  creditor  was  Intended  to  be  a 
satisfaction  must  be  determined  from  all  the 
circumstances. — Id. 

€=>5  (N.J.)  A  consideration  is  essential  to  an 
accord  and  satisfaction.— Decker  v.  Qeorge  W. 
Smith  &  Co.,  96  A.  915, 

€s>8(l)  (N.J.)  Where  a  debt  is  liquidated  and 
is  due,  payment  and  receipt  of  a  less  sum  is 
not  a  satisfaction,  in  the  absence  of  a  release 
under  seal  or  a  new  consideration,  though  the 
creditor  accepts  it  as  satisfaction. — Decker  v. 
George  W.  Smith  &  Co.,  96  A.  915. 
«=>I0(1)  (N.J.)  Where  a  claim  is  unliquidated 
or  in  dispute,  payment  or  acceptance,  in  satis- 
faction, of  a  less  sum  thrtn  claimed  operates 
as  an  accord  and  satisfaction. — Decker  v.  George 
W.  Smith  &  Co.,  96  A.  915. 

Payment  of  less  than  that  due  is  not  an  ac- 
cord and  satisfaction,  unless  there  is  a  bona 
fide  dispute  as  to  the  liability  or  the  amount 
thereof  or  the  damages  are  unliquidated. — Id. 
©=»ll(l)  (N.J.)  Where  a  claim  is  disputed  or 
unliqiiidated,  the  creditor's  acceptance  and  re- 
tention of  a  check  tendered  in  full  satisfaction 
constitutes  an  accord  and  satisfaction. — Decker 
T.  Qeorge  W.  Smith  &  Co.,  96  A.  915. 
®=>||(3)  (N.J.)  The  acceptance  "on  account" 
of  a  check  declared  by  the  debtor  to  be  in  full 
payment,  when  the  iait  is  a  liquidated  demand 
concededly  due,  is  not  an  accord  and  satisfac- 
tion.— Decker  v.  George  W.  Smith  ^  Co.,  86  A. 
915. 

<S=3l9  (Pa.)  To  constitute  accord  and  satisfac- 
tion, matter  agreed  upon  must  have  been  ac- 
cepted in  satisfaction  of  debt — ^Foye  v.  Lilley 
Coal  &  Coke  Co.,  96  A.  967. 
<S=»26(1)  (Pa.)  Contention  of  defendant  that 
dispute  as  to  extra  work  was  settled  by  pay- 
ment of  a  given  sum  was  not  sustainable,  where 
it  was  not  shown  that  the  sum  was  accepted 
in  satisfaction  of  demand.— Foye  v.  Lilley  Coal 
&  Coke  Co.,  96  A.  987. 

<$=327  (N.J.)  Where  the  issue  was  whether  a 
part  payment  was  an  accord  and  satisfaction, 
held  that,  under  conflicting  evidence,  the  ques- 
tion whether  the  amount  of  the  claim  was  dis- 
puted was  for  the  jury. — Decker  v.  George  W. 
Smith  &  Co.,  96  A.  915. 

ACCOUNT. 

See  Account,  Action  on ;  Account  Stated ;  Ex- 
ecutors and  Administrators,  4(=>470--510 ; 
Trusts.  <8=>183,  311. 
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ACCOUNT,  ACTION  ON. 

<e=»2  (Me.)  Plaintiff  held  not  entitled  to  recov- 
er sum  which  defendant  had  agreed  to  pay  for 
seed  potatoes  if  contract  regarding  the  pota- 
toes was  performed  by  plaintiff,  on  an  account 
annexed. — Varney  t.  Cole.  96  A.  232. 

ACCOUNTS  RECEIVABLE. 

See  Taxation,  (9=>72. 

ACCOUNT  STATED. 

$s»ll  (R.I.)  Proceedings  for  settlement  of  the 
account  of  executors  are  not  appropriate  in 
which  to  open  an  account  stated  between  such 
executors,  acting  as  business  agents  for  testa- 
tri.v,  in  Uer  lifetime.— Hayes  v.  Welling,  HO  A. 
S4:j. 

ACKNOWLEDGMENT. 

m.  OPERATION  AND  EFFECT. 

<g=>55f2)  (N.J.Ch.)  Wife,  who  duly  acknowl- 
edged her  mortgage  executed  with  her  husband 
to  secure  notes  representing  his  indebtedness, 
could  not  assert  that  prior  to  such  examina- 
tion her  husband  exerted  alleged  undue  influ- 
ence.— Colonial  Building  &  Loan  Ass'n  v.  Grif- 
fin, 96  A.  901. 

ACQUIESCENCE. 

See  Eitoppel,  <8s>92-9i:    Bvidence,  «=>220. 

ACTION. 

See  Dismissal  and  Nonsuit. 

n.  NATTTRE  AND  FORM. 

^=>25(Md.)  Demurrer  to  equitable  defenses 
in  action  for  damages  for  breach  of  contract  to 
purchase  land  held  properly  sustained,  where 
everything  that  could  have  been  proven  there- 
under might  have  been  shown  under  the  plea 
of  fraud.— McGrath  v.  Peterson,  96  A.  551. 
^»28(Vt)  A  maker  of  a  note  converting  the 
proceeds  of  a  note  deposited  as  security  held 
guilty  of  a  tort  o£  a  character  which  the  payee 
could  waive. — First  Nat.  Bank  of  Enosburg 
Falls  V.  Bamforth,  96  A.  600. 

IV.   COMMENCEMENT.  PR08ECTITI0N, 
AND  TERMINATION. 

^=>64  (N.J.Ch.)  A  suit  is  commenced  when  pro- 
cess is  issued. — Hermann  v.  Mexican  Petroleum 
Corp.,  96  A.  492. 

ADEMPTION. 

See  Wilh),  <Bs>766,  769. 

ADEQUATE  REMEDY  AT  LAW. 

See  Bqulty,  «=>53. 

ADJOINING  LANDOWNERS. 

See  Boundaries ;  Party  Walls. 

€=»4  (Conn.)  The  construction  of  a  wire  fence 
along  a  boundary  line  Is  not  the  placing  of  such 
a  structure  as  to  increase  the  downward  and 
lateral  pressure  on  the  land  so  as  to  remove 
plaintiff^!  right  to  lateral  support. — Rutkoski  t. 
/alaaki,  96  A.  365. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Bankruptcy,  €=>245 ;    Executors  and  Ad- 
ministrators;  Receivers,  ^=»90. 

ADMISSIONS. 

See  Criminal  Law,  €=3406;  Evidence,  «s>210- 
258;  Pleading,  <»=3360. 


See  Faoi. 


ADULTERATION. 
ADULTERY. 


See  Divorce,  ^=>26, 129;  Indictment  and  Infor- 
mation, ®s3l39;  Lewdness. 

€=»I4  (Vt)  To  establish  act  of  adultery  by 
circumstantial  evidence,  it  is  not  necessary  to 
prove  previous  adulterous  inclination. — State  v. 
Weston,  96  A.  7<y2. 

«E=>I5  (Vt)  Where  indictment  charged  adul- 
tery to  be  committed  on  March  31st,  and  there 
was  evidence  that  it  was  not  committed  till 
2  a.  m.  of  April  1st,  court's  charge  that  all  the 
evidence  showed  commission  on  March  Slst 
held  not  error.— State  v.  Weston,  96  A.  702. 

ADVANCEMENTS. 

See   Descent   and   Diatribntion,   «=»98,   113: 
Wills,  <&=>758-7M. 

ADVANCES. 

See  Subrogation,  «s>23;   Tmsto.  «=>277,  320. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

X.  NATTTRE  AND  REQVXSITEa. 

(A)  Ae«iiUltloa  of  Rtarhts  hr  Pceaorlpttos 
In  General. 

^=>8(4)  (Pa.)  Title  to  a  portion  of  a  railroad 

right  of  way  cannot  be  acquired  by  adverse  pos- 
session.— Western  New  York  &  P.  Ry.  Co.  v. 
Vulcan  Foundry  &  Machine  Co.,  96  A.  830. 

(F)  taosttle  CItaracter  of  Poaaeaaloa. 

€s>62(3)  (Conn.)  Widow,  whose  dower  has  been 
assigned,  and  her  grantees,  cannot  acquire  title 
by  adverse  possession,  as  remaindermen  have 
no  right  of  entry  or  possession. — Standard  Go. 
v.  Young,  86  A.  982. 

Widow,  before  assignment  of  dower,  held  a 
tenant  in  common,  and  the  incidents  of  such 
tenancy,  including  the  right  of  acquisition  of 
title  by  ouster  and  adverse  possession,  apply. 

AFFIDAVITS. 

See  Chattel  Mortgages,   9=>63 ;    Depositions ; 
New  Trial,  «=>150. 

AFTER-ACQUIRED  TITLE. 

See  Estoppel,  4=s>36. 

AGENCY. 

See  Principal  and  Agent,  «s>30& 

AGISTMENT. 

See  Animals,  <S=>26. 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

See    Indictment     and     Information,     4=>202; 
Pleading,  «=>483. 

ALIBI. 

See  Criminal  Law,  «s»6T2:    Habeas  Corpus, 

<3=»92. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «=s>324-335. 

ALIENATION. 

See  Perpetuitiea. 
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3ee  Bzeoaton  and  Administrators,  «s>41S. 

ALTERATION  OF  INSTRUMENTS. 

Sm  Befoniuttion  of  InstnimeDti. 

AMENDMENT. 

See  Appeal  and  Em>r,  «=3888,  918,  959 ;  Cor- 
porations, ©=»38 ;  Criminal  Law,  «=>1110, 
1149;  Entry,  Writ  of,  <S=>20 ;  Exceptions, 
Bin  of,  «=>59 ;  Pleading,  <e=»236,  248 ;  Trial, 


AMOUNT  IN  CONTROVERSY. 

See  Omrts,  «=>169. 

AMUSEMENTS. 

See  Theaters  and  Sbows. 

ANCILLARY  ADMINISTRATION. 

See  Bzecuton  and  Administiators,  4s>624. 

ANIMALS. 

See  Carriers,  S=>216 ;   Highways,  9=s>110. 

€=>26  (Vt)  An  agister  had  no  lien  at  common 
law  except  by  agreement,  and,  although  such 
right  has  been  extended  to  agisters  by  P.  S. 
2658.  retention  of  possession  is  necessary  to 
the  lien.— Nemi  v.  Todd,  96  A.  14. 

An  agister  who  consented  to  defendant's  tak- 
ing plaintiff's  colt  under  a  writ  of  execution 
against  her  husband  held  to  have  waived  bis 
lien,  BO  that  plaintiff  could  maintain  trover. 
-Id. 

«=353  (Me.)  In  an  action  under  Lews  1909,  a 
222,  S  10,  tor  injuries  to  a  motor  car  which  it 
was  claimed  was  duo  to  swerving  off  a  ledge 
caused  by  striking  defendant's  dog,  evidence  held 
t»  warrant  verdict  for  plaintiff.— Tasker  v.  Arey, 
96  A.  737. 

APPEAL  AND  ERROR. 

Bee  Constitutional  Lew,  «=»llij  Costs,  ©=» 
254;  Criminal  Law,  <8=»  1004-1172 ;  Excep- 
tions, Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 

I.  irATVRE  Ain»  FORK  OF  REMEDY. 

<S=92  (Mi.)  Code  Pub.  Civ.  Laws,  art.  6,  i  9a, 
as  added  by  Laws  1914,  c.  110,  requiring  In- 
structions based  on  variance  to  be  specific,  must 
be  liberally  construed. — Western  Union  Tele- 
graph Co.  V.  Victor  G.  Bloede  Co.,  96  A.  685. 
®=34  (N.J.)  The  appropriate  remedy  of  a  par- 
ty seeking  a  review  of  a  judgment  of  the  dis- 
trict court,  rendered  on  a  claim  of  property 
levied  on  under  execution  in -such  court,  is  hy 
writ  of  certiorari,  rather  than  by  appeal.— Itei- 
man  v.  Wilkinson,  Gaddis  St  Co.,  96  A.  52. 
4s>6  (R.I.)  Errors  in  rulings  of  the  district 
court  cannot  be  presented  by  bill  of  exceptions, 
but  must  be  brought  op  for  review  by  writ  of 
error,  which  brings  up  the  record  to  enable  the 
Supreme  Court  to  determine  from  the  record 
whether  error  was  committed. — ^Patcrie  v.  Da- 
vignon,  96  A,  819. 

in.  DBOISIONS  REVIEW ABI.E. 
CD)   S*lniBlltr  of   Dctermliiatloii. 

^=>76  (Md.)  Statement  in  opinion,  <»  dismiss- 
ti  of  bill  to  enjoin  collection  of  a  justice's  judg- 
ment, as  to  right  to  appeal  from  judgment  and 
have  stay  pending  appeal,  is  no  part  of  the  final 
decree,  from  which  Code,  art.  5,  §  26  allows  ap- 
peal.—Hobbs  V.  Payne.  96  A.  622. 


9=980(1)  (R.X.)  Where  demurrers  were  sustain- 
ed to  rephcati^ns,  but  there  was  a  general  is- 
sue undisposed  of,  plaintieCs*  bill  of  exceptions 
to  the  decision  on  the  demurrers  was  premature. 
— Kozariau  Bros.  v.  Providence-Washington 
Ins.  Co.,  96  A.  839. 

<8=s»82(3)  (R.I.)  A  writ  of  error  wHl  lie  only 
to  a  final  judgment,  and  will  not  lie  to  review 
an  order  vacating  a  default  judgment. — Pate- 
rie  V.  Uavignon,  96  A.  819. 

IK)  Nature,  Scope,  and  Kflect  ol  Decision, 

€=3llO  (Md.)  No  appeal  lies  from  the  refusal 
of  a  motion  for  new  trial. — Patterson  v.  City  of 
Baltimore.  96  A.  458. 

IV.   RIGHT  OF  REVIEW. 
(A)  PevsoBS  BlatUled. 

®::»I5I  (N.J.)  One  deprived  by  order  of  the 
Court  of  Chancery  of  bis  oflSce  of  solicitor  and 
of  the  right  of*  exercising  the  office  of  coun- 
selor is  aggrieved  thereby  within  Comp.  St. 
1910,  p.  450,  {  lll.-In  re  Hahri,  96  A.  589. 

V.   PRESENTATION     AND     RESERVA- 
TION IN  LOWER  COURT  OF 

OROmrDS  OF  revteiv. 

(A)   laaneai  and  UnestionB  In  I.ower  Court. 

«=>I7I  (Vt.)  Where  a  brakeman's  action  for 
personal  injury  brought  at  common  law,  was 
tried  on  that  theory^  he  could  not,  on  appeal 
from  a  judgment  in  his  favor,  amend  his  declara- 
tion so  as  to  make  it  a  declaration  under  the 
federal  Employers'  Liability  Act— Carpenter  v. 
Central  Vermont  Ry.  Co.,  96  A.  373. 

4=»I73(1)  (Conn.)  Finding  held  not  to  be  cor- 
rected in  accordance  with  contention  that  evi- 
dence showed  defendant  signed  note  as  indors- 
er,  where  no  such  defense  wa*  pleaded,  and 
the  evidence  was  presented  on  a  different  the- 
ory.— Proctor  V.  Bauby,  96  A.  933. 

<8=3>l73(9).(Coan.)  The  defense  of  estoppel  to 
claim  commissions  for  effecting  sales  of  cor- 
porate stock  cannot  for  the  first  time  be  raised 
on  appeal.— Bigsby  v._,  Allyndale  White  Marble 
&  Lime  Co.,  96  A.  938. 

C=»t73  (Md.)  The  judgment  for  compcaaation 
for  use  by  a  telegraph  company  of  a  state  bridre 
cannot  be  disturbed  because  of  the  amount  of 
recovery;  no  question  other  than  of  the  rieht 
to  make  any  cbarge  being  presented.— Postal 
Telegraph-Cable  Co.  v.  State  Roads  Commission, 
96  A.  439. 

(D)  bitfeetlona   nnd  Motions,    and   Rnllnir* 
Thar  eon. 

«=>I85  (Md.)  Under  Code  Pub.  C!iv.  Laws,  art. 
5,  §  36,  objection  that  allegations  of  bill  to  en- 
force mechanic's  lien  did  not  admit  of  the  relief 
adjudicated,  if  regarded  as  jurisdictional,  could 
not  be  considered  on  appeal,  where  no  exception 
on  that  ground  was  entered  in  the  lower  court. 
— ^Equitable  Ice  Co.  v.  Moore,  96  A  444. 

«=9l93  (Md.)  Under  Code  Pub.  CSv.  Laws,  art. 
5,  §  88,  objection  that  allegations  of  bill  in 
proceeding  to  enforce  mechanic's  lien  did  not  ad- 
mit of  the  order  of  the  relief  and  order  of  sale 
made  held  to  go  to  the  sufficiency  of  the  bill, 
and  not  reviewable  when  no  objection  to  its  suf- 
ficiency was  made  in  the  court  below. — Equitable 
loe  Co.  V.  Moore,  96  A.  444. 

^=3201(1)  (N.J.)  Appointment  of  incompetent 
stenographer  held  not  to  reqoii-e  reversal,  where 
without  objection  case  was  decided  without  the 
aid  of  the  stenographer's  notes  and  a  state  of 
the  case  was  settled,  to  which  objection  was 
not  taken. — Clinton  Amusement  &  Improvement 
Co.  V.  Dranow,  96  A  893. 

9=3203  (Vt.)  The  competency  of  a"  witness  will 
not  be  considered  for  the  first  time  on  appeal. 
— Gilfillan  v.  GilfiUan's  Kstate,  96  A.  704. 
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«s>203  (Vt)  An  objection  to  evidence,  not 
made  below  is  not  reviewable. — Ooslant  v.  Xown 
of  Calais,  96  A.  751. 

^=3209  (N.J.)  An  objection  to  the  exclnsion  of 
evidence  could  not  be  considered  on  appeal 
when  not  made  below. — Coppola  v.  Grande,  96 
A.  67. 

^=3215  CVfd.)  Instruction  on  measure  of  dam- 
ages, in  action  aeainst  telegraph  company  for 
wrong  transmission  of  message,  held  defective 
in  not  specifically  referring  to  the  portion  of 
the  declaration  contended  to  be  at  variance  with 
the  evidence,  under  requirement  therefor  of 
Code  Pab.  Civ.  Laws,  art.  5,  g  9a,  as  added 
by.  Laws  1914,  c.  110.— Western  Union  Tele- 
graph Co.  V.  Victor  6.  Bloede  Co.,  96  A.  685. 
^ts>2l5  (Pa.)  In  an  action  under  the  federal 
Employers'  Liability  Act,  an  instruction  on 
comparative  negligence  which  mentioned  cer- 
tain proportions  by  way  of  illustration  could 
not  be  considered  on  appeal,  where  it  was  not 
complained  of  below. — Wajna  v.  Pennsylvania 
Co.,  96  A.  461. 

^s>2l6  (Md.)  Where  there  was  no  prayer  pre- 
senting the  question  of  contributory  negligence 
and  the  only  exception  was  to  the  prayer  as  to 
die  legal  insuSioiency  of  the  evidence,  that  was 
the  only  question  raised  for  review. — Burke  v. 
City  of  Baltimore,  96  A.  mS. 

<g=32l6  (Pa.)  Where  the  court  gave  proper  in- 
structions and  defendant  made  no  request  in  re- 
sponse to  an  inquiry  whether  he  desired  other 
instructions  on  the  evidence,  error  Could  not  be 
predicated  on  the  court's  failure  to  emphasize 
defendant's  alleged  right  of  set-off.— Hartley- 
Zeigler  Co.  v.  Bacon,  96  A.  257. 
®=>2I9  (N.J.)  In  a  case  tried  without  a  Jury, 
where  appellant  neither  excepted  nor  objected  to 
adverse  finding,  nor  requested  findings,  held, 
that  there  was  nothing  for  review  on  appeal.— 
Wayne  Contracting  Co.  v.  Borough  of  Allendale, 
96  A.  393. 

<@s»2l9  (Vt)  To  render  available  on  review 
qnestiona  in  record  to  the  admission  and  rejec- 
tion of  evidence  on  trial  of  questions  of  fact  by 
the  chancellor  it  is  good  practice  to  reserve 
such  questions  by  exceptions  to  his  findings  filed 
in  the  ooart  below  in  accordance  with  P.  S. 
1268.— Rowley  v.  Shepardson,  96  A.  874. 

€=^23 1  (Vt.)  An  objection  to  the  admission  of 
evidence  on  a  particular  ground  is  not  available 
when  such  ground  is  assigned  for  the  first  time 
on  appeal. — Pctte's  Adm'r  v.  Old  English  Slate 
Co..  96  A.  596. 

«=3232  (Md.)  Objection  that  allegationa  of  bill 

to  enforce  mechanic's  lien  did  not  warrant  an 
adjudication  for  sale  of  the  property,  etc.,  held 
not  to  dispute  the  jurisdiction  of  the  court,  since 
it  did  not  deny  that  subject-matter  of  suit  was 
within  scope  of  equitable  cognizance  or  that  a 
proper  tribunal  had  been  selected. — Equitable 
Ice  Co.  V.  Moore,  96  A.  444. 

$=»232  (Vt)  An  objection  to  specific  evidence 
and  not  to  the  witness  does  not  present  a  ques- 
tion of  competency  on  appeal. — Gilfillan  v.  Gil- 
fillan's  Estate.  96  A.  701. 
€s»24l  (Pa.)  Error  could  not  be  predicated  on 
the  admission  of  evidence  which  the  court  said 
he  would  permit  to  remain  for  the  time  being, 
where  the  motion  to  strike  was  not  renewed.^- 
Borough  of  Hanover  t.  Hanover  Sewer  Ck>.,  96 
A.  132. 

®=3242(3)  (Me.)  In  an  action  by  foreign  cor- 
poration, contention  that  noncompliance  with 
statute  regulating  its  right  to  do  business  in 
state  should  have  been  pleaded  in  abatement 
cannot  be  considered  by  ijupreme  Court  where 
not  ruled  on  below.— Dominion  Fertilizer  Co.  T. 
White,  96  A.  1069. 

(O)  Bxeeptlons. 

4sa>248  (Me.)  In  suit  by  the  conditional  vendor 
of  a  piano  to  recover  installments  of  the  prioet 


where  there  weire  no  exceptions  tonching  tlie 
question  of  the  buyer's  claimed  right  to  rescind, 
nothing  was  presented  for  review  on  that  head. 
—Arthur  B.  Guth  Piano  Ca  t.  Adama,  96  A. 

722. 

4^248  (N.J.)  Alleged  etfior  in  r^naing  to  noo- 
smt  plaintiff,  or  to  direct  a  verdict  for  defend- 
ant and  in  admitting  testimony,  cannot  <■« 
reviewed,  where  the  record  contains  no  excep- 
tion on  objection  to  the  adverse  mlings. — Daly 
V.  Ewald.  96  A.  391. 

€=3255  (Md.)  Defendant  cannot,  on  appeal, 
complain  of  the  allowance  of  an  amendment 
where  no  exception  was  taken  below. — Abro- 
matis  V.  Amos,  96  A.  654. 

^9262  (Md.)  In  a  suit  against  a  city,  its  con- 
tractor and  subcontractor,  for  a  personal  injury 
from  falling  on  a  pavement,  where  the  jury 
were  directed  to  render  a  verdict  for  the  sub- 
contractor and  there  was  no  exception  thereto, 
the  liability  of  the  subcontractor  was  not  in- 
volved on  an  appeal  by  the  other  defendants. — 
Burke  v.  City  of  Baltimore,  96  A.  693. 

iS=926e  (Vt.)  In  an  equity  suit,  where,  afto-  the 
lindings  of  fact  were  filed,  the  ciiancellor  filed 
an  order  that  exceptions  to  evidence  mi^fat  be 
filed  with  the  findings  and  treated  as  part  there, 
of,  the  exceptions  were  saved,  there  having  been 
a  substantial  compliance  with  P.  S.  12CS,  pre- 
scribing the  filing  of  exceptions  to  evidence. — 
Rowley  v.  Shepardson,  96  A.  374. 

iS=3266  (Vt.)  Where,  on  trial  of  facta  by  mas- 
ter in  proceedings  to  foreclose  mortgage,  excep- 
tioas  were  taken  to  evidence  rulings,  bnt  no 
exceptions  therefor  taken  to  the  rep^,  sncfa 
questions  were  waived  on  appeaL  under  P.  S. 
1268.— Osha  v.  Higgins.  96  A.  700. 

®=3273  (Vt.)  An  exception,  which  does  not  di- 
rect the  attention  of  the  coart  to  the  portion 
of  the  charge  referred  to,  wHl  not  be  consid- 
ered on  appeal.— OilfiUan  ▼.  Oilfillan's  Baute, 
96  A,  704. 

An  exception  on  the  ground  that  "the  court 
has  failed  to  charge  fully  on  all  the  material 
facts  in  the  case"  is  too  general  to  be  con- 
sidered.— Id. 

9^274  (Vt)  An  exception  to  the  admission  of 
evidence  of  shame  and  humiliation  experienced 
by  one  assaulted  held  to  amount  only  to  an  ob- 
jection that  such  damages  should  be  specially 
pleaded,  and  to  present  for  review  only  that 
question.— Rogers  v.  Bigelow,  96  A.  417. 

(■)  Oaaea  and  <|neatlona  Reserred  •>  Ccr> 
tilled. 

<g=>3l6  (N.H.)  It  is  not  the  practice  of  the 
Supreme  Court  by  construction  to  ascertain  the 
meaning  of  the  case  reserved. — Barrett  v.  Cady, 
96  A.  325. 

Vn.    REQUISITES  Aini  PROCEEDXIIGS 
TOM.  TBANBFEIt  OF   GAUSS. 

<A)  Tlliie   of  TsklBa:  Pri>eeedliiKa. 

<S=9343  (Conn.)  Under  Geo.  St  1902,  H  TIKi. 
795,  time  for  taking  appeal  held  to  expire  ten 
days  after  notification  of  refiling  of  corrected 
finding. — Cramer  v.  Reeb,  96  A.  154. 

Under  Gen.  St  1902,  SS  792,  795.  797,  and 
PracUce  Book  1908,  p.  2^  I  9,  exceptions  to 
denial  of  motion  to  correct  finding  and  filing 
and  certification  of  evidence  heU  not  to  extend 
time  for  filing  appeaL — ^Id. 

®=»353  (Conn.)  Judge's  aathority  to  extend 
time  for  filing  appeal  is  limited  by,  and  can- 
not extend  beyond,  the  authority  conferred  by 
Gen.  St  1902,  {  791.-Cramer  v.  Reeb,  96  A. 
154. 

«=»353  (N.J.)  Act  March  30,  1914  (P.  L.  p. 
133),  authorizing  Chancellor  to  extend  time  for 
appealing  in  cases  "where  final  decree  lias  here- 
tofore .  been  filed,  or  may  hereafter  be  filed." 
held  retroactive.— Plahn  t.  Givernaud,  M  A.  4a 
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IN  BECOBB. 
l)  Mntters  to  be  Shoim  by  Record. 

Dl  (Yt.)  An  exception  will  not  be  conrid- 
on  appeal,  when  neither  the  bill  of  ezcep- 
nor  the  transcript  show  that  it  was  asked 
Uilfillan  V.  Gilfillan's  Estate.  96  A.  704. 

D)  Scope  and  Contents  of  Reoord. 

18  (Vt.)  Where  record  on  appeal  in  fore- 
re  suit  does  not  show  demurrer  in  defend- 

answer  to  have  been  heard  before  trial 
lerits,  demurrer  was  waived  on  appeal. — 

V.  Himins.  96  A.  70a 

)   ttnestlens  Freacnted  for  Revlevr. 

71  (N.J.)  Where  the  record  shows  no  re- 
to  make  findings  of  law  or  fact,  or  of  law 
^act,  or  any  exception  or  objection  to  the 
'se  finding  made,  nothing  is  presented  for 
w.— Tuttle  V.  Apgar,  96  A.  96. 
71  (Vt.)  Where  the  purport  of  a  written 
it  was  detailed  in  tne  exceptions,  which 
-cd  to  it  by  number,  and  it  was  banded  up 
p  Supreme  Conrt  in  argument,  it  may  be 
iered  by  that  tribunal.— Rogers  v.  Bigelow, 
.  417. 

94  (Conn.)  Reasons  of  appeal  attacking 
indings  as  against  the  evidence  or  without 
noe  held  not  sustainable,  where  the  appel- 
did  not  have  the  evidence  made  a  part  of 
ecord  nor  move  to  correct  the  finding. — 
•ell  V.  Connecticut  Co.,  96  A.  153. 

95  (Conn.)  Where  the  .evidence  is  not  be- 
thc  Supreme  Court  as  provided  by  Gen. 
902,  i  805,  the  denial  of  a  new  trial  on  the 
id  that  the  direction  of  a  verdict  for  one 
e  defendants  was  error  cannot  be  reviewed. 
yt  v.  Stuart,  96  A.  166. 

95  (N.H.)  In  the  absence  of  the  evidence, 
ifficiency  to  justify  findings  cannot  be  con- 
ed.—Barrett  V.  Cady,  96  A.  325. 

finding  of  fact  will  not  be  disturbed  be- 
•  the  evidence  In  the  record  was  insuffi- 
to  support  it,  where  the  entire  evidence 
not  contained  in  the  record.— lA 
03  (Vt.)  No  complaint  of  the  refusal  of  a 
»8t  to  charge  can  be  made  on  appeal  where 
transcript  did  not  show  that  toe  request 
among  those  presented.— Nemi  v.  Todd,  96 
t. 

i)  Matter*  Not  Apparent  of  Record. 

15(2)  (R.I.)  On  writ  of  error  to  an  order 
ting  a  default,  the  Supreme  Court  cannot 
w  the  matter;  it  being  presented  dnly  by 
ivits.— Paterie  t.  Davignon,  96  A.  819. 

a.  AssiOMMEirT  or  sbbors. 

'19  (Pa.)  In  an  action  under  the  federal 
loyers'  liability  Act,  an  instruction  on 
>arative  negligence  which  mentioned  certain 
ortions  by  way  of  illustration  could  not  be 
Idercd  on  appeal,  where  it  was  not  assign- 
ir  error  on  appeal — Waina  v,  Pennsylvania 

96  A.  461. 

'22  (C3onn.)  Under  Gen.  St.  1902.  §  798,  an 
;nment  of  error  in  the  form  of  a  quei?  as 
'hether  the  court  erred  in  rendering  judg- 
i  in  favor  of  one  defendant  is  insuflkieat. 
lyt  V.  Stuart,  96  A.  166. 

'28  (Conn.)  A  reason  of  appeal  asserting 
the  court  erred  in  excluding  the  evidence 
forth  in  part  two  of  the  finding  of  facts" 
too  general  in  its  assignment  of  error. — 

KeW  .V.  Connecticut  Co..  96  A.  16S. 

r3l  (Conn.)  Under  Practice  Book  1908,  p. 
jl  2,  a  reason  for  appeal  in  a  case  tried 
jury  which  complained  of  the  court's  fail- 
to  find  the  ultimate  facta,  treating  it  as 
gh  the  case  had  been  tried  to  the  court, 
insufficient.— Hoyt  v.  Stuart.  96  A.  166. 


4=^738  (Pa.)  Assignments  of  error,  each  of 
which  raised  ouestions  as  to  the  relevancy  of 
evidence  and  tne  competency  of  witnesses,  vio- 
lated Supreme  Court  Rule  26  in  presenting 
more  than  one  distinct  question. — North  Shore 
B.  Co.  V.  Pennsylvania  Co.,  96  A.  990. 

«s>754(l)  (Pa.)  Where  error  in  the  appoint- 
ment of  a  commissioner  with  direction  to  take 
testimonv  has  not  been  assigned,  the  appellate 
court  will  consider  the  evidence  as  having  been 
taken  by  depositiMi. — Shields  t.  Hitchman,  96 
A.  1039. 

XXX.  BBIEFS. 

«s»758  (Vt)  Where  appellant  recited  12  ex- 
ceptions and  stated  that  he  relied  upon  all  of 
them  but  failed  to  brief  them,  they  could  not 
be  considered.— Drown  v.   Oderkirk,  96  A.  11. 

«=767(2)  (N.J.)  A  brief  for  appellanU,  con- 
taining reiterated  aspersions  upon  the  character 
of  eminent  counsel  who  appeared  below  for  the 
respondents,  unwarranted  by  anything  in  the 
case,  will  be  suppressed,  and  not  preserved  with 
the  printed  record  of  the  case  and  the  respond- 
ent's brief.— Bennett  v.  Piatt,  96  A.  895. 

ZIXX.  DIBMI88AI..  WITHOBAWAt.,  OB 
ABAiroOMMENT. 

®=>78l  (Pa.)  Where  a  suit  to  enjoin  the  print- 
ing of  a  candidate's  name  on  the  primary  elec- 
tion ballot  was  dismissed  just  before  the  elec- 
tion, held,  that  an  appeal  taken  six  months  there- 
after should  be  quashed  as  involving  a  purely 
academic  question.— Frampton  v.  Pierce,  96  A. 
467. 

€=>804  (Conn.)  A  plea  in  abatement,  and  not 
a  motion  to  erase,  is  the  proper  method  of 
taking  advantage  of  a  party's  tailnre  to  sea- 
sonably appeal— Cramer  v.  Reeb,  96  A.  KM. 

XVI.  BEVIBW. 
(A)  Scope  and  Bxtent  in  General. 

<3=>840(4)  (Conn.)  Where  plaintilTs  motion  for 
a  disclosure  was  amended,  and  as  amended  de- 
murrers were  finally  sustained,  the  appellate 
court  win  only  review  the  sustaining  of  the  de- 
murrer to  the  motion  as  finally  amended. — 
Hubert  v.  New  York,  N.  H.  &  H.  R.  Co.,  96  A. 
967. 

•8=>842  (N.J.)  A  findinc  by  the  trial  court 
that  under  the  law  of  Pennsylvania,  where  the 
contract  was  made,  plaintiff  had  a  right  to 
rescind  a  contract  to  furnish  coal,  held  a  find- 
ing of  fact  and  not  reviewable. — Coryell  v.  Buf- 
falo Union  Furnace  Co.,  96  A.  55. 

$=3843  (Conn.)  Court  on  appeal  will  not  con- 
sider whether  one  ground  of  a  judgment  .fur 
defendant  in  trial  court  was  ausluined  by  the 
evidence  where  another  ground  barred  plain- 
tiff's recovery.— Shannon  v.  Mereness,  96  A. 
173. 

<S=>843(2)  (N.J.)  Whether  a  lease  of  tidelands 
made  by  the  state's  grantee  under  the  act  of 
1871  (P.  L.  p.  44)  destroyed  the  state's  rever- 
sionary interest  should  not  be  determined  where 
not  material  to  the  case  at  bar ;  as  there  could 
be  no  reverter  for  practically  60  years.- Mc- 
Carter  v.  Lehigh  Valley  R.  Co.  of  New  Jersey, 
96  A.  1017. 

«=9843(4)  (R.I.)  Although  the  trial  court  sus- 
tained demurrers  to  certain  portions  of  the  an- 
swer, and  in  the  absence  of  exceptions  its  de- 
cision would  not  be  reviewable,  that  does  not 
prevent  judgment  on  appeal  for  defendant, 
where  the  complaint  was  found  bad,  since  after 
such  finding  it  was  unnecessary  to  consider  the 
subsequent  pleadings.— Buchanan  t.  Jencks,  96 
A.  860. 

<e=>'846  (ConnO  Absent  findings  of  fact,  held, 
Oie  sum  of  $500  stipulated  by  a  contract  for 
exchange  of  properties  as  damages  for  breach 
would  not  be  held  unreasonable  by  the  review- 
ing court. — Rabinowitz  v.  Apter,  96  A.  167. 
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«s>848  (N.J.)  Under  Supreme  Court  rule  99, 
held  that  on  general  consent  order  of  reference 
containing  no  statement  as  to  the  effect  to  be 
given  the  report,  neither  the  referee's  rulings 
on  matters  arising  in  trial,  nor  the  court's  rul- 
iiig  on  application  to  set  aside  report,  are  re- 
viewable by  writ  of  error. — Willis  v.  Irriugton 
Varnish  &  Insulator  Co.,  96  A.  46. 

(C)  Partlca  Batltled  to  AUese  Brror. 

^=3878  (Conn.)  The  validity  of  a  judgment  in 
favor  of  defendant  is  not  in  issue  on  an  appeal 
by  defendant  only,  complaining  of  the  award  to 
him  of  nominal  damages  only.— Rabinowitz  v. 
Apter,  96  A.  167. 

<D)  Amendmenta,   Additional    Proota,    and 
Trial  of  Canae  Aaevr. 

€=>888  (Vt.)  Where  the  matter  was  fully  liti- 
gated on  the  merits,  held  that,  though  the  evi- 
dence received  varied  from  the  declaration,  the 
Supreme  Court  could  permit  an  amendment  con- 
forming pleading  to  proof. — Dailey  v.  Swift  & 
Co.,  96  A,  603. 

€=9895  (Me.)  An  equity  case  in  the  appellate 
court  is  heard  anew,  and  the  admission  or  ex- 
clusion of  evidence  below  is  of  no  consequence, 
except  in  so  far  as  it  shall  be  considered  com- 
petent for  consideration  on  appeal. — EdgeU  v. 
Hyde,  96  A.  738. 

(B)    Preanmpttona. 

€=>90l  (Me.)  It  will  be  presumed  that  the  rul- 
ing of  the  trial  judge  receiving  or  rejecting  evi- 
dence was  right,  unless  the  exceptions  show 
affirmatively  fliat  it  was  wrong. — Sweeney  v. 
Cumberland  County  Power  &  Light  Co.,  96  A. 
385. 

<8=3907(2)  (Conn.)  Whether  defendante  bad 
been  ousted  by  cotenant  so  that  possession  was 
adverse  held  a  question  of  fact  as  to  which 
finding  would  be  assumed  correct  whea  evi- 
dence was  not  brought  before  the  court  for  pur- 
pose of  correcting  the  finding. — Standard  Co.  v. 
X'oung,  96  A.  932. 

€=3907  (Md.)  On  appeal  from  the  decree  on 
a  bill  in  equity  to  enforce  a  medtanic's  lien, 
where  the  evidence  on  which  the  case  was  de- 
cided is  not  in  the  record,  it  may  be  presumed 
to  have  justified  the  decree,  even  though  the 
bill  were  held  defective. — Equitable  Ice  Co.  t. 
Moore,  96  A.  444. 

€=>9I6  (Md.)  Where  the  record  does  not  show 
that  the  court  passed  an  order  in  writing  to  ex- 
tend the  time  for  filing  additional  pleas,  and  no 
writ  of  diminution  was  asked  for  or  granted, 
it  will  be  presumed  that  the  record  was  correct, 
and  that  leave  to  file  new  pleas  was  not  ob- 
tained.—John  W.  Waldeck  Co.  v.  Em  mart,  96 
A.  634. 

€=9918  (Me.)  Where  the  bill  of  exceptions  to 
disallowance  of  an  amendment  fails  to  show  that 
the  ruling  complained  of  was  made  as  to  fl  mat- 
ter of  law,  it  will  be  presumed  that  the  trial 
court  ruled  as  a  matter  of  discretion.— Consoli- 
dated Rendering  Co.  v.  Harrington,  96  A.  724. 
<£==>926  (Vt.)  Where  a  ruling  as  to  evidence 
may  be  made  as  a  matter  of  discretion,  the 
court  on  appeal  will  presume  that  it  was  so 
made,  unless  the  contrary  appears.— GilfiUan  v. 
Gilfillan's  Estate,  96  A.  704. 
€=927(7)  (Md.)  In  deciding  whether  a  case 
should  have  gone  to  the  jury,  the  truth  of  plain- 
tifTs  evidence  tending  to  sustain  his  right  to  re- 
cover must  be  assumed,  though  in  conflict  with 
that  of  defendant— Parker  v.  Power,  96  A.  8(X). 
€='928  (Me.)  In  the  absence  of  exceptions,  the 
Supreme  Judicial  Court  must  assume  that  the 
charge  of  the  presidiug  justice  correctly  stated 
the  Law  as  well  as  the  issue. — Bouchard  v.  Diri- 
go  Mut.  Fire  Ins.  Co.,  96  A.  244. 
€=3928(2)  (Me.)  In  the  absence  of  any  excep- 
tions to  the  instruotioiiR  pivei).  it  must  bo  iiro- 
sumed  that  they  were  unobjectionable  and  pr«> 
sented  clearly  all  the  issues  involved. — Manu- 


factnrers'  Nat  Bank  t.  Chabot  A  Richard  Co., 
96  A.  836. 

®=>933  (Conn.)  In  reviewing  the  question 
whether  the  trial  court  abused  its  legal  discre- 
tion in  setting  aside  the  verdict,  great  weight 
should  be  given  the  court's  opinion,  and  every 
presumption  made  in  favor  of  the  correctness 
of  its  ruling. — Roma  v.  Thames  River  Special- 
ties Co.,  96  A.  169. 

€=3934  (Vt)  Where  the  decree  is  for  the  de- 
fendants, all  inferences  to  be  drawn  from  the 
facts  found  are  against  the  plaintiffs.— Rowley 
V.  Shepardson,  96  A.  374. 

^»935(2)  (R.I.)  In  the  absence  of  anything  to 
the  contrary  appearing  on  the  record,  it  must 
be  presumed  that  the  action  of  the  lower  court 
in  vacating  a  default  judgment  under  Qen.  Laws 
1909,  c.  294, 1  2,  was  correct.— Paterie  v.  Davig- 
non,  96  A.  819. 

.  (P)   Dtaeretion   of  tiower  Conrt. 

€=>9S7(1)  (N.J.)  Refusal  to  open  decree  entered 
by  default  will  not  be  reviewed  where  no  abuse 
of  discretion  is  shown  and  it  is  not  result  of 
mistake  or  imposition  practiced  on  court — 
Sandford  v.  Weflbom,  96  A.  lOia  ' 
€=3959  (Me.)  Exceptions  do  not  lie  to  the  ex* 
ercise  of  discretion  in  allowing  and  disallowing 
amendments. — Consolidated  Rendering  Co.  v. 
Harrington,  96  A.  724. 

€=>959  (Md.)  As  Code  Pub.  Civ.  Laws,  art  75, 
i  37,  allows  an  amendment  in  case  of  misnomer 
of  plaintiff  or  defendant,  the  action  of  the 
trial  court  in  allowing  an  amendment  of  the 
narr.  on  the  ground  of  misnomer  cannot  be  re- 
viewed on  appeal,  being  a  matter  of  discretion. 
— Abromatis  v.  Amos,  96  A.  554. 
€=3960  (R.I.)  The  discretion  of  the  trial  court 
as  to  the  granting  of  a  bill  of  particulars  will 
not  be  disturbed  where  an  abuse  does  not  ap- 
pear.—Kenyon  V.  Hart,  96  A.  529. 
€=3970(2)  (Me.)  In  absence  of  abuse  of  discie- 
ti<Hi  in  determining  preliminary  questions  on 
offer  of  secondary  evidence,  determination  of 
trial  court  is  conclusive. — St  Croix  Co.  v.  Sea- 
Coast  Canning  Co.,  96  A.  1059. 
€=3970(3)  (Md.)  No  appeal  from  the  ruling  of 
trial  on  an  objection  that  testimony  was  not 
proper  rebuttal  testimony  will  lie. — Cfity  of  Bal- 
timore V.  Carroll,  96  A.  1076. 
€=972  (Vt)  Although  argiunent  of  counsel  aa 
to  the  pleas  filed  was  wholly  inadmissible  and 
merited  rebuke,  since  it  would  not  aid  the  jur]r, 
that  was  a  matter  for  the  trial  court  to  handle. 
-Drown  v.  Oderkirk,  96  A.  11. 

€=3975  (Vt)  Refusal  of  trial  court  to  call  jury 
together  after  separation,  but  before  discharge, 
to  ascertain  grounds  of  verdict  will  not  be 
disturbed  on  appeal  in  absence  of  an  abuse  of 
discretion.— Pocket  v.  Almon,  96  A.  421. 
€=>977  (Vt.)  Supreme  Court  cannot  review  rul- 
ing on  motion  to  set  aside  verdict  in  absence  of 
abuse  of  discretion. — Pocket  v.  Almon,  96  A. 
421. 

€=»979  (Vt)  The  disposition  of  a  motion  to  set 
aside  a  verdict  as  against  the  evidence  and  the 
weight  of  evidence  being  in  the  discretion  of  the 
trial  court,  is  not  reviewable. — Howton  v.  E.  A. 
Strout  Farm  Agency,  96  A.  330. 

(O)    C^neationa  of  Paot,  Verdleta,  aad  Flad> 
insa. 

€=3987  (Vt)  Supreme  Court  cannot  Weigh 
evidence  on  appeaL — Pocket  v.  Almon,  96  A. 
421. 

€=>907  (N.H.)  Question  of  the  weight  of  the 
evidence  or  of  the  credibility  of  witneaaea  is  not 
reviewable  by  the  Supreme  Court  upon  ex- 
ception to  a  motion  for  directed  verdict. — Morri- 
son V.  Hall,  96  A.  298. 

€=>I00I(1)  (Me.)  A  verdict  for  the  plaintiff  in 
an  action  of  tort  will  not  be  set  aside  where 
the  evidence  fails  to  convince  the  court  that 
it  was  manifestly  wrong.— Mitchell  v.  Cotreaut. 
96  A.  886. 
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^91002  (Ue.)  A  rerdiot  on  conflicdag  endence 
will  not  be  disturbed— Dlck«y  v.  Bartlettf  86  A. 
738 ;  Stewart  v.  Gilbert,  Id.  742. 
«=>I003  (KJ.Sup.)  Act  April  12, 1910  (P.  IfcD. 
490),  providing  that  in  an  action  against  a  rail- 
road to  recover  for  death  or  injuries  at  a  cross- 
ing without  safety  gate  or  warning  device,  plain- 
tiff shall  not  be  nonsuited  for  contributory  neg- 
ligence, but  the  question  shall  be  left  to  the 
jury,  does  not  prevent  the  Supreme  C!ourt  from 
reviewing,  on  rule  to  show  cause,  the  evidence 
to  determine  whether  a  finding  that  plaintiff,  in 
such  an  action,  was  free  of  contributory  negli- 
gence, was  against  its  great  preponderance.— 
Lynch  v.  Pennsylvania  R.  Co.,  96  A.  395. 
9=9 1 003  (Pa.)  A  judgment  on  a  verdict  sus- 
tained by  evidence  wifl  not  be  disturbed  on  ap- 
peal merely  because  the  greater  number  of  wit- 
nesses testified  for  appellant  or  because  the  ap- 
pellate court  may  think  that  the  weight  of  the 
evidence  is  with  him.— Anderson  ▼.  Pittsburgh 
Rys.  Co.,  96  A.  1051. 

9=91004  (Md.)  The  award  of  damages  on  con- 
flicting evidence  for  breach  of  a  covenant  for 
a  crossing  cannot  be  disturbed  on  appeal,  except 
for  dear  error. — Washington,  B.  ft  A.  Klectric 
R.  Co.  V.  Linthicum,  96  A.  448. 
^9)005  (Conn.)  Though  deference  should  be 
given  to  opinion  of  trial  judge,  held,  that  in 
action  for  injuries  preponderance  against  plain- 
tiff's uncorroborated  testimony  waq  so  great_  as 
to  show  misapprehension,  prejudice,  or  partial- 
ity.—Baril  V.  New  York,  N.  H.  &  H.  B.  Co., 
96  A.  164. 

9=9)008  (N.J.)  In  an  action  on  a  judgment 
claimed  to  have  been  discharged  in  bankruptcy, 
the  trial  judge's  finding  as  to  whether  the  judg- 
ment creditors  had  notice  or  knowledge  of  the 
bankruptcy  proceedings  was  conclusive  on  ap- 
peal.-Claflin  v.  Wolff,  96  A.  78. 
9=3 1 009  (Me.)  The  decision  of  a  single  justice 
upon  matters  of  fact  in  an  equity  hearing  should 
not  be  reversed  unless  clearly  erroneous. — Gil- 
man  V.  Haviland,  96  A.  139. 
9=>I009  (Me.)  Tbe  findings  of  the  sitting  jus- 
tice in  equitjr  proceedings  upon  the  question  of 
fact  necessarily  involved  are  not  to  be  reversed 
on  appeal,  onless  clearly  wrong,  and  the  burden 
is  on  the  appellant  to  satisfy  the  court  that 
such  ia  the  fact.— Kdgell  v.  Hyde,  96  A.  738. 
9=3 1 009  (N.H.)  Where, 'in  an  equity  case,  the 
facts  were  found  and  the  cause  reserved,  the  de- 
termination of  the  facts  involved  was  for  the 
trial  court— Barrett  v.  Cady,  96  A.  325. 

9=3  1010(1)  (Conn.)  The  finding  in  a  case  tried 
without  a  jury  will  not  be  corrected  by  strik- 
ing out  paragraphs,  where  there  was  evidence 
from  which  the  conrt  could  have  reasonably 
reached  the  conclusions  complained  ol— Gargan 
V.  Harris,  96  A.  940. 

9==>tOIO(l)  (N.X)  Finding  by  judge  of  Supreme 
Court,  supported  by  evidence,  is  not  reviewable 
by  Court  of  Krrors  and  Appeaht.— City  of  Bridge- 
ton  T.  Fidelity  &  Deposit  Co.  of  Maryland,  96 
A.  918. 

9=»IOrO  (Pa.)  A  finding  on  a  trial  without  a 
jury  pursuant  to  Act  April  22,  1874  (P.  L.  109), 
that  the  alleged  frandulent  conveyance  was  for 
a  valuable  consideration,  and  that  the  grantor 
retained  sufficient  property  to  pay  his  then  exist- 
ing debts,  will  not  be  disturbed  when  sustained 
by  evidence.— Mate*  v.  Young,  96  A.  479. 

9=3101 1(1)  (Conn.)  Where  the  evidence  ia  con- 
flicting, but  supports  the  court's  findings,  they 
will  not  be  dutnrbed.— Bigsby  ▼.  Allyndale 
White  Marble  ft  lime  Co.,  98  A.  93& 

(H)   Harmleaa  Brror. 

9=3(033(3)  (Me.)  The  admiosion  of  testimony 
that  defendant  consulted   an   attorney,    which 

corroborated  plaintiff's  testimony  that  the  at- 
torney called   on   him,   is   not   error   of  which 


plaintiff  ooold  complain.— Buttor  t.  Hawkins,  96 
A.  774. 

9S3I033  (Vt)  Error  in  instructions  more  fa- 
vorable to  appellant  than  it  waa  entitled  to  have 
is  harmIe8s.--Go8lant  v.  Town  of  Calais,  Qti  A. 
751. 

9=01035  (NhT.)  Where  on  appeal  there  are  two 
theories  of  the  case,  and  rulings  presented  were 
proper  under  one,  but  improper  under  the  oth- 
er, they  will  be  considered  harmless  error.— 
Furman  v.  Feibleman  ft  Lehman  Co.,  96  A. 
886. 

9=3 1039  (R.I.)  The  denial  by  the  probate  court 
of  a  bill  of  particulars  requested  by  an  admin- 
istrator, whose  removal  was  sought,  held  not  a 
prejudicial  abuse  of  discretion.— Kenyon  t. 
Bart,  96  A.  529. 

^=>I045  (Md.)  Bzclusion  of  juror  from  panel 
selected  to  try  the  case,  held  not  reversible  error 
where  it  did  not  appear  that  defendant  was  in- 
jured thereby,  or  that  the  jury  which  actually 
tried  the  case  was  not  composed  of  competent 
and  qualified  jurors.— Blutbenthal  ft  Bicfcart  v. 
May  Advertising  Co.,  96  A.  484. 
9=>I047  (Md.)  The  erroneous  refusal  to  strike 
evidence  whic^  could  not  have  harmed  defendant 
ia  not  prejudicial.— National  Life  Ins.  Co.  of 
United  States  v.  Fleming,  96  A.  281. 
9=3 1 048  (Md.)  In  an  action  for  breach  of  a  con- 
tract to  furnish  a  vessel  to  carry  grain,  any 
possible  injury  to  defendant  from  the  cross-ex- 
amination  of  its  agent  was  not  prejudicial, 
where  the  parties  had  stipulated  as  to  the 
amount  of  the  verdict,  in  the  event  of  a  verdict 
for  plaintiff.— Fumess-Withy  ft  Co.  v.  Fahey, 
96  A.  619. 

9=>iM8  (Vt)  Where  a  questi(»i  as  to  the  wit- 
ness' and  the  intestate's  understanding  of  a 
conversation  was  improperly  admitted,  the  wit- 
ness' answer  only  being  as  to  his  own  under- 
standing, the  answer  cured  the  error  in  the  rul- 
ing.—GilfiUan  V.  OllfiUan's  Bstate,  96  A.  704. 
9=31050(1)  (Me.)  In  an  action  against  a  sher- 
iff for  a  false  arrest  and  imprisonment  by  his 
deputy,  error  in  the  admission  of  a  question 
and  answer  as  to  whether  a  witness  had  any 
conversation  with  a  party  httd  harmless. — 
Kittredge  v.  Frothingfaam,  96  A.  1063. 
9s3lOSO  (Md.)  The  erroneous  admission  of  eri- 
dence  which  could  not  have  harmed  defendant  i« 
not  prejudicial.— National  Life  Ins.  Co.  of  Unit- 
ed States  V.  Fleming,  96  A.  281. 
9=>l05a  (Md.)  No  reversible  error  can  be  predi- 
cated upon  the  admifoion  of  evidence  over  ob- 
jection, when  the  same  evidence  comes  into  the 
case  elsewhere  without  objection. — Furness- 
Withy  ft  Co.  V.  Fahey,  90  A.  619. 
9=31050(1)  (Md.)  In  action  to  recover  the  val- 
ue of  cans,  where  the  declaration  alleged  that 
they  were  sold  at  120  a  thousand,  error,  if  any, 
in  permitting  a  witness  for  plaintiff  to  state 
that  the   market  value  of   the   cans   sold   was 

f20  a  thousand  was  harmless. — Strasbaugh  v. 
iteward  Sanitary  Can  Co.  of  Delaware,  Mary- 
land, and  Virginia,  96  A.  863. 
9=»  1050(1)  (Md.)  Where  an  ordinance  author- 
izing a  railroad  company  to  build  its  road 
over  lands,  which  were  afterwards  condemned, 
was  admitted  without  o<bjection,  the  city  can- 
not complain  of  the  admission  of  an  ordinance 
repealing  the  first  one. — City  of  Baltimore  v. 
CarroU,  96  A.  1076. 

9=3l050  (Pa.)  Where  it  appears  from  the  opin- 
ion that  certain  evidence  was  not  considered  by 
the  auditing  judge,  an  assignment  of  error  com- 
plaining of  the  admission  of  such  evidence  need 
not  be  considered. — In  re  Richey's  Estate,  96 
A.  748. 

9=31050(1)  (Pa.)  Admission  of  mortgage  in  evi- 
dence in  proceeding  to  set  aside  judgment, 
wherein  defendant  pleaded  payment,  held  harm- 
lees,  if  erroneous  because  it  was  admitted  as 
evidence  of  value  of  the  mortgaged  land,  where 
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the  value  was  first  mentioned  by  plaintifFB* 
counsel  in  ar^ment  replied  to  by  defendant's 
counBel.— McGormick  t.  Bickerton,  96  A.  1092. 
«=>IOSO  (Vt)  Where  the  buyer  of  an  article 
warranted  as  described  refuses  to  accept  an 
article  that  does  not  comply  with  the  descrip- 
tion, the  admission  of  eridence  in  an  action  for 
its  price  of  a  tender  by  the  sdler  to  deliver  a 
second  article,  after  the  time  limited  in  the 
contract  held  prejudicial. — Unadilla  Silo  Co.  v. 
M.  A.  Hull  &  Son.  96  A.  535. 
^=>I05I  (Me.)  Admission  of  testimony  for 
plaintiff  held  not  prejudicial,  where  the  same 
information  was  before  the  jury  in  other  evi- 
dence in  the  case. — lioss  v.  Maine  Cent.  U.  Co., 
96  A.  223. 

^=>I052  (Md.)  Where  the  award  of  mesne  prof- 
its for  the  period  of  ouster  made  under  Code 
Pub.  Civ.  Laws,  art.  75,  §  71,  was  less  than 
the  estimates  of  defendant's  own  witnesses,  de- 
fendant could  not  complain  of  the  erroneous 
admission  of  plaintiffs  evidence  as  to  profits. 
— Abromatis  v.  Amos.  96  A.  554. 
«=»I053  (N.H.)  Where  the  credibility  of  plain- 
tifif's  own  witness  was  not  disputed,  but  the 
court  improperly  permitted  plaintiff  to  cross- 
examine  such  witness  to  bring  out  matter  of  im- 
peachment, charges  limiting  the  application  of 
the  evidence  to  the  issue  of  credibility  did  not 
cure  the  error. — Shea  v.  Hillsborough  Mills.  96 
A.  293. 

€=>I056  (Vt)  In  brakeman's  action  for  injury 
brought  at  common  law,  where  defendant's  plea 
raised  the  question  that  the  right  of  action,  if 
any,  was  under  the  federal  Employers'  Liability 
Act,  exclusion  of  evidence  that  there  was  a  car 
in  the  train  destined  for  a  point  outside  the  state 
held  prejudicial  error. — Carpenter  v.  Central 
Vermont  Ry.  Co.,  96  A,  373. 

The  exclusion  of  material  evidence  under  ob- 
jection and  exception  requires  a  new  trial. — ^Id. 
€=3(056  (Vt)  In  an  action  for  a  quarry  labor- 
er's death,  exclusion  of  evidence  by  defendant 
as  to  a  custom  of  safety  practiced  by  employes 
was  harmless,  where  deceased,  while  complying 
with  such  alleged  custom,  met  his  death. — Pette'a 
Adm'r  v.  Old  English  Slate  Co.,  90  A.  596. 
®=>I058  (Conn.)  The  exclusion  of  a  question 
did  not  injure  a  party,  where  it  was  afterwards 
asked  and  answered. — Cadwell  v.  Connecticut 
Co.,  96  A.  153. 

®=>I058  (Md.)  ^e  exclusion  of  evidence  was 
harmless,  where  it  was  fully  brought  out  ia 
other  oarts  of  the  same  witness'  testimony. — 
McGrath  v.  Peterson,  96  A.  551. 
®=»I058(1)  (Md.)  Refusal  of  the  court  to  per- 
mit an  answer  to  a  question  objected  to  was 
harmless  where  the  testimony  was  afterwards 
admitted  without  objection. — State  y.  New 
York,  P.  &  N.  R.  Co.,  96  A.  812. 
iS=»l058(2)  (Md.)  Where  a  witness  subsequent- 
ly testified  to  the  same  matters  excluded,  the 
exclusion  was  not  prejudicial'  error.— <)i^  of 
Baltimore  v.  Carroll,  96  A.  1076. 
iS=>l058  (Pa.)  Exclusion  from  evidence  of 
plans  of  earage  for  which  labor  and  material 
were  furnished  by  plaintiff,  if  error,  held  barm- 
less,  where  defendant  was  permitted  to  testify 
to  their  contents. — Hartley-Zeigler  Co.  v.  Bacon, 
96  A.  257. 

Exclusion  of  documentary  evidence  offered  to 
show  the  nature  of  the  work  which  plaintiff 
had  agreed  to  do,  if  error,  held  harmless,  where 
evidence  was  admitted  to  show  that  concrete 
was  not  furnished  in  the  precise  proportions 
agreed  upon. — Id. 

<8=3l06l(3)  (N.J.)  Refusal  of  nonsuit  for  faU- 
nre  of  proofs  held  not  to  justify  a  reversal'  if 
the  defect  was  supplied  by  evidence  taken  there- 
after.—Sefler  v.  Vanderbeck  &  Sons,  90  A,  1009. 

€=»I064  (Conn.)  In  an  action  for  injuries  re- 
sulting from  a  collision,  where  plaintiff  was  a 
gratuitous  passenger  on  one  of  the  vehicles,  an 
erroneous  instruction  that  the  negligonce  of  the 
one  with  whom  he  was  riding  could  be  imputed 


to  plaintiff  held  prejudicial. — Sampson  t.  Wil- 
son, 96  A.  163. 

€=9 1064  (Conn.)  Any  error  in  charging  that 
adultery  of  plaintiff  in  an  action  for  alienation 
of  wife's  affections  was  not  proved  held  barm- 
less,  defendant  having  the  benefit  of  the  fact 
that  plaintiff's  wife  thought  he  was  guilty.— 
Sheffield  v.  Beckwith,  96  A.  316. 
^^=31064  (Md.)  In  ejectment  where  defendant 
pleaded  not  guilty,  he  could  not  complain,  in 
view  ot  the  plea  and  his  proof  showing  pay- 
ment of  taxes  only  while  he  was  in  possession, 
that  the  charge  allowed  recovery  of  mesne  prof- 
its before  defendant  came  into  possession,  and 
limited  the  deduction  of  taxes  for  the  time  after 
he  came  into  possession. — Atromatis  v.  Amos. 
96  A.  554. 

<S=>I067  (Me.)  In  real  action  involving  issue  of 
the  delivery  of  deed,  refusal  of  plaintiif's  in- 
struction as  to  whether  there  had  been  a  de- 
livery with  intent  that  it  should  pass  imme- 
diate title,  held  prejudiciaL— Coombs  v.  Fessen- 
den,  96  A.  242. 

<S=3|067  (Pa.)  Refusal  to  instruct  that  it  was 
for  the  jury  to  say  how  much  weight  should  be 
given  to  the  statements  made  by  the  injured 
man  prior  to  his  decease  while  he  was  suffering 
great  agony,  held  not  prejudicial  to  the  defend- 
ant township.— Hunter  v.  Robinson  Tp.,  96  A. 
1036. 

<S=9l067  (Pa.)  Failure  to  instruct  to  find  pres- 
ent worth  of  future  earnings  in  negligence  ac- 
tion, even  when  not  requested,  is  prejudicial  er- 
ror.—Hockenberry  y.  New  Castle  Electric  Co.» 
96  A.  1046. 

<g=>l068(l)  ((3onn.)  Where  the  jury  found  for 
plaintiff  in  the  first  instance,  out  the  court, 
refusing  to  accept  the  verdict,  found  against 
him,  the  erroneous  giving  of  a  charge  concern- 
ing plaintiff's  refusal  to  produce  copies  of  rec- 
ords in  his  possession  was  harmless. — Hubert  T. 
New  York,  N.  H.  &  H.  R.  Co.,  96  A.  967. 
<S=>IQ68(1)  (Pa.)  Where  the  jury  found  against 
plaintiff  on  an  issue  as  to  the  alleged  proximate 
cause  of  the  accident  causing  her  husband's 
death,  assignments  of  error  comploining  of  in- 
structions relative  to  such  alleged  cause  became 
immaterial. — Hunter  v.  Robinson  Tp.,  96  A.. 
1036, 

<@=»  1068(5)  (Pa.)  Any  error  in  failing  to  in- 
struct as  to  measure  of  damages  was  not  preju- 
dicial where  amount  awarded  was  not  excessive. 
— Leonhardt  v.  Green,  'M  A.  1090. 
<©=>I07I(6)  (Conn.)  The  motion  to  find  certain 
matters,  as  to  which  the  appellant  claimed  that 
bo  offered  proof,  was  properly  denied  where 
the  finding,  if  made,  would  not  strengthen  the 
appeal.— Wetkopsky  ▼.  New  Haven  Gaslight 
Co..  96  A.  950. 

(I)  Krror  'Waived  In  Appellate  Conrt. 

4=»I078  (Me.)  An  exception  to  the  exclusion  of 
evidence,  not  pressed  in  argument,  will  not  be 
considered. — Coombs  v.  Fessenden,  06  A.  242. 
<S=s>l078(l)  (N.J.)  Question  not  presented  and 
argued  in  appellate  court  will  not  be  considered. 
—Public  Service  Electric  (3o.  v.  Board  of  Pub- 
lic Utility  Com'rs,  90  A.  1013. 
cgx=3l078  (N.J.Sup.)  Where  matters  affecting 
the  validity  of  an  act  under  which  the  action 
is  brought  are  not  argued  in  the  brief  on  ap- 
peal, they  will  be  regarded  as  waived. — Howell 
V.  Edwards,  96  A.  186. 

<S=3l078  (Vt)  Exceptions  not  briefed  ar* 
waived.— Rogers  v.  Bigelow,  96  A.  417. 

XVn.  DETERMINATION  AND  DISPO- 
SITION OF  OAtrSE. 
(A)  Deotaion  In  General. 

®s»ll06  (Md.)  Plaintiff's  suit  for  release  of 
mortgage  as  cloud  on  title  remanded  ■H-ithout 
disposition,  under  provision  therefor  of  Code 
Pub.  Civ.  Laws,  art.  5,  8  38,  where  evidence 
was  insufficient  to  fair  disposition,  and  relief 
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w«8  of  ff«at  importance  to  plaintiff  if  allega- 
tions were  true.— Cacy  v.  Slay,  96  A.  690. 

[F)  Handat*    and    Proceedlnara    Ui    I<owev 
Court. 

S=>II95  (Vt)  Where  judgment  for  defendant 
was  reversed  on  appeal;  the  facts  on  second 
trial,  though  a  broader  ground  of  liability  cover- 
;Dg  the  same  injury  v/aa  shown,  hM  not  such 
is  to  take  the  case  out  of  the  principle  that  the 
lecision  on  first  aweol  was  the  law  governing 
ie  case.— Dailey  v.  Swift  &  Co.,  96  A.  603. 
^1199  n^;J.Ch.)  After  affirmance  by  the 
3ourt  of  Appeals,  the  Court  of  Chancery  cannot 
imend  the  final  decree ;  the  lower  court  having 
lotbing  to  do  other  than  to  enter  the  mandate 
nd  enforce  the  judgment,  and  the  remedy,  if 
ny,  being  by  application  to  the  appellate  court. 
-DeweyLand  Co.  v.  Stevens,  96  A.  362. 

Ss>l20l  (Md.)  Where  plaintiff  sued  to  enforce 
peci&c  performance  of  a  contract  of  employment 
3  vague  as  to  be  unenforceable,  he  could,  on 
emand  of  the  cause,  amend  bis  declaration  so 
s  to  proceed  in  quantum  meruit  for  services 
>ndered  and  accepted.— Washington,  B.  &  A.  &. 
io.  V.  Moss,  96  A.  273. 

APPEARANCE. 

=>24  CDel.Super.)  Appearance  of  defendant 
ired  any  defect  in  the  service,  if  not  sufficient- 
'  long  before  the  return. — Gears  v.  Ryan,  96  A. 
56. 

=924  (Md.)  An  appearance  in  ejectment  by 
;neral  nlea  waives  all  irregularities  in  process, 
ad  defendant  cannot  thereafter  have  the  re- 
irn  stricken.— Abromatis  v.  Amos,  96  A.  554. 

APPLICATION. 

ee  Payment,  «=>S6,  44. 

APPOINTMENT. 

>e  Corporations,  4=s>563 ;  STzecotors  and  Ad- 
ministrators, ®s»10-86. 

ARGUMENT  OF  COUNSEL 

!e  Appeal  and  Error,  €=>972 ;  Criminal  Law, 
<g=»720,  730 ;   Trial,  <S=9l3S. 

ARREST. 

:e  Bail;  False  Imprisonment;  Ne  Bkeat; 
Prisons. 

ARREST  OF  JUDGMENT. 

«  Criminal  Law,  «=»970. 

ASSAULT  AND  BATTERY. 

e  Disorderly  Condoct,  ^s>l ;  Evidence,  «=» 
172 ;    Homicide,  <8=»294. 

Z.   CIVIL  UABIUTT. 

)    Acts   Conatltatlay  Aii««iilt  or  Battery 
•ad  UablUty  Tkerefor. 

97  (Me.)  A  landowner,  who  in  removing  a 
'spasser  violently  threw  bim  down,  used  ex- 
isive  force.— Littlefield  v.  Littlefield,  96  A. 
9. 

(B)   Aotlona. 

338  (Vt.)  In  actions  for  assault  and  battery, 
nngcs  for  mental  suSerine  accompanying  the 
V'sical  injury  are  recoverable.— Rogers  v.  Bice- 
^  96  A.  417, 
»39  (Vt)  Evidence  that  defendant  was  act- 
;  under  a  mistaken  belief  that  he  was  en- 
led  to  cross  i>laintiS's  land  is  admissible  on 
:  issue  of  punitive  damages. — ^Rogers  v.  Bige- 
r,  96  A.  417.  »  ~» 


«=940  (Me.)  In  an  action  for  assault  and  bat- 
tery, where  plaintiff  was  violently  thrown  upon 
sharp  rocks,  a  verdict  for  $579.26  held  not 
excessive.— Littlefield  t.  Ilttlefleld,  96  A.  788. 

n.  OmMINAI.    XtESPONSIBHUTT. 

iJki  Offenses. 

®=>48  (Dd.Gen.Se88.)  Defendant,  who  seized, 
choked,  or  held  prosecuting  witness,  held  guilty 
of  assault  and  battery.— State  v.  Summers,  96 
A.  195. 

^:352  (N.J.)  In  a  prosecution  for  assault  and 
batteiy  by  striking  another  with  an  automobile, 
the  fact  that  the  car  was  exceeding  the  speed 
limit  prescribed  by  the  Motor  Vehicle  Act  is 
not  controlling  as  to  defendant's  guilt,  but  only 
a  circumstance  to  be  considered  in  deciding 
whether  or  not  he  was  running  his  car  at  a 
rate  of  speed  which  under  existing  conditions 
was  obviously  dangerous  to  persons  using  tlie 
highway.— State  v.  Schutte,  96  A.  659. 

One  who  deliberately  drives  his  automobile  at 
a  rate  less  than  the  speed  limit  into  a  crowd  of 
people  standing  in  the  street  is  guilty  of  as- 
sault and  battery  for  running  over  some  of 
them.— Id. 

One  who  drives  his  automobile  in  excess  of 
the  speed  limit  on  a  lonely  road  without  pedes- 
trians in  sight  is  not  guUty  of  assault  and  bat- 
tery for  running  over  a  child  which  suddenly 
darts  from  concealment  into  danger.— Id. 

ASSENT. 

See  (Torporations,  4s>38. 

ASSESSMENT. 

See  Eminoit  Domain,  «ss>202-238;  Taxation, 
«s>452-4%,  900. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ^=9719-754;  Criminal 
Law,  «=»11!J0. 

ASSIGNMENTS. 

See  Corporati<»i8,  ^cslll ;  Fraudulent  Convey- 
ances; Landlord  and  Tenant,  ^X=>85;  Mort- 
gages, «s^8. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankraptcy ;  Principal  and  Surety,  ®:»115. 

ASSOCIATIONS. 

See  Beneficial  Associations;    Cemeteries. 

ASSUMED  NAMES. 

See  Names. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;   Work  and  Labor. 

€=323  (Md.)  Defendant  in  assumpsit  may,  un- 
der the  general  issue,  sho^  injury  by  way  of 
recoupment. — Impervious  Products  Co.  v.  Gray, 
96  A.  1. 

€=>25  (Me.)  In  assumpsit  for  labor,  the  use  of 
horses,  and  moneys  furnished,  evidence  held  in- 
sufficient to  justify  a  verdict  for  plaintiff. — 
Gore  V.  Gore,  96  A.  78a 

ATTACHMENT. 

Be«  Bzecntion ;  Garnishment ;  Homestead ; 
Jndgment,  ®s>721. 
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ATTORNEY  AND  CLIENT. 

See  Orlmlnal  Iaw,  «=3641:  DWonse,  «=3>19fr; 
Master  and  Semmt,  <S=9420;   Trial,  <Ss>133. 

.  I.  THE   OFFICE   OF  ATTOBMEY. 

(A)   Admlaaion  to  Fractlee. 

®=»4  (Ale.)  An  applicant  for  admission  to  the 
har  on  motion  trader  Rer.  St  c.  81,  ji  24,  may 
be  admitted,  although  not  a  resident  of  the 
Btute,  if  be  possesses  the  other  statutory  qualifi- 
cations.—In  re  Tryon,  96  A.  235. 

(C)   BnavenaloB    and    Diabarment. 

€=»36  (N.  J.)  Under  2  Comp.  St  1910,  pp.  2278, 
2281,  3  Comp.  St.  1910,  p.  4054,  §  5,  and  the 
Constitution,  the  Court  of  Chancery  has  no 
jurisdiction  to  debar  a  solicitor  from  practicing 
as  solicitor  and  counselor  therein. — In  re  Hahn, 
96  A.  689. 

An  order  of  the  Court  of  Chancery  debarring 
a  counselor  held  not  sustainable  under  the  Prac- 
tice Act  requiring  the  solicitor  to  act  under  the 
direction  of  the  court. — Id. 

An  order  of  Court  of  Chancery  debarring  a 
solicitor  from  practicing  as  solicitor  and  coun- 
selor in  the  Court  of  Chancery,  entered  in  pro- 
ceedings not  purporting  to  be  proceedings  to 
punish  for  contempt,  is  not  sustainable  as  pun- 
ishment for  contempt. — Id. 
ie=»57  (N.J.)  Whether  an  order  of  Court  of 
Chancery,  debarring  a  solicitor  from  practicing 
as  solicitor  and  counselor  in  the  Court  of  Chan- 
cery, is  sustainable  as  an  order  suspending  him 
until  the  Supreme  Court  has  acted,  is  not  pre- 
sented on  motion  to  dismiss  an  appeal  from 
the  order.— In  re  Hahn,  90  A.  589. 

H.   BETAXNEB  AND  ADTHOBITT. 

€=>62  (N.J.)  A  plaintiff  is  not  legally  bound  to 
appear  and  prosecute  hia  case,  but  has  the  right 
to  prosecute  it  by  attorney,  and  to  produce  such 
witnesses  as  are  deemed  necessary  to  establish 
Ins  cause  of  action. — Baldauf  v.  Nathan  Ruaaell, 
Inc.,  96  A.  96. 

ATTORNEY  GENERAL 

See  Religions  Societies,  4=>31. 

AUTHENTICATION. 

See  Criminal  Law,  ®=>444. 

AUTHORITY. 

See  Principal  and  Agent,  4e»71,  119. 

AUTOMOBILES. 

See  Animals,  9=953 ;  Assault  and  Battery,  $=> 
62;  Highways,  ®=»197;  Municipal  Corpora- 
tions, €=s>705  ;  Negligence,  €=>03 ;  Railroads, 
«=>327,  381;    Street  Railroads,  «=>99,  117. 

BAIL 

See  Bxtradition,  «=>37. 

n.  IN  CRIMINAL  PBOSECtmONB. 

«s>39  (N.J.Ch.)  Const,  art  1,  $  10,  is  not  in- 
tended to  extend  the  right  of  bail  to  cases  where 
it  did  not  previously  exist. — Ex  parte  Thompson, 
96  A.  102. 

New  Jersey  has  no  power  to  enlarge  on  bail  a 
person  accused  of  an  oB'ense  against  the  laws 
of  New  York,  though  he  may  be  arrested  here 
for  prosecution  there,  unless  that  power  resides 
in  the  authority  whereby  be  is  here  arrested. — 

BAILMENT. 

See  Pledges. 

4=>I4  (Vt)  In  the  abaence  of  special  contract 
fixing  the  degree  of  care  to  be  exercised  by  him, 
a  haiUe  for  hire  is  liable  only  for  damage  re- 
sulting to  the  property  from  hia  failure  to  ex- 


ercise due  care  and  diligeoce.— Gfoalant  ▼.  Town 
of  Calais,  96  A.  761. 

A  bailee  for  hire  may,  by  special  contract,  en- 
large or  restrict  the  obligation  which  be  normal^- 
ly  rests  under  by  law  to  exercise  due  cai«  and 
diligenccw — Id. 

BALLOTS. 

See  Elections,  <B=>181,  182. 

BANKRUPTCY. 

See  Partnership,  «s>169. 

m.   ASSIGNMENT.  ADaaNISTBATIOir. 

AND  DIBTBIBUTTON  OF  BANK- 

BUPT'S  ESTATE. 

(D)  Admlniatratloii  of  Batste. 

«=>246  (Vt.)  Under  the  Bankruptcy  Act,  as 
amended  by  Act  July  25,  1910.  the  trustee  in 
bankruptcy  attacking  a  sheriffs  sale  under  a 
chattel  mortgage,  as  in  fraud  of  creditors,  stands 
with  all  the  rights  and  powers  of  a  jndgmennt 
creditor  holding  an  execution  duly  returned  un- 
satisfied.—Bean  V.  Parker,  96  A.  17. 

(B)  Aetlona  ky  or  Asainat  Traatee. 

^=>303  (Vt)  In  an  action  by  a  bankrupt's  trus- 
tee against  a  sheriff  who  had  foreclosed  bank- 
rupt's chattel  mortgage  to  recover  proceeds,  evi- 
dence held  to  sustain  a  finding  that  in  the  fore- 
closure proceeding  no  actual  fraud  on  other 
creditors  was  intended,  but  that  the  intention 
was  to  protect  the  lien  on  the  preperty. — Bean  t. 
Parker,  96  A.  17. 

(F)   Clalma    Aacainat    and'  IHatrlbatloa    o( 
Batate. 

«s»3l8  (Vt.)  A  daim  arising  in  tort  of  a  diar- 
acter  which  can  be  waived  and  an  action  quasi 
ex  contractu  maintained  is  a  debt  wittdn  the 
Bankruptcy  Act,  §  17.  and  provable.— First  Nat 
Bank  of  Enosburg  Falls  ▼.  Bamforth,  96  A. 
600. 

^=>34l  (N.J.)  One  does  not  participate  in  dis- 
tribution of  bankrupt's  eetate  merely  because  in- 
stituting the  bankruptcy  proceedings  and  be- 
ing allowed  counsel  fees  for  litigation  under 
leave  of  court.— John  Nil  A  Co.  v.  Andrews,  96 
A.  1012. 

As  against  collateral  attack,  an  order  in  bank- 
ruptcy court,  expunging  one's  claim  from  the 
list  of  claims  and  excluding  it  from  participa- 
tion in  the  distribution,  is  conclusive  of  his  non- 
partidpation.— Id. 

V.   BIGHTS,   REBCEDIES.   AND   DIS- 
CKABGE  OF  BANKBUPT. 

€s>423  (Vt)  A  claim  of  a  payee  of  a  note 
against  the  maker  converting  the  proceeds  of  a 
note  deposited  as  collateral  held  not  one  for  ob- 
taining property  by  false  pretenses  within  Bank- 
ruptcy Act,  I  17.— First  Nat.  Bank  of  Enos- 
burg  Falls  y.  Bamforth,  96  A.  600. 
®=»424  (Vt.)  Liability  of  maker  of  a  note  con- 
verting to  his  own  use  the  proceeds  of  a  note 
deposited  with  the  payee  as  collateral,  held  not 
to  arise  from  willful  and  malicious  injury  to  the 
property  of  the  payee  within  Bankruptcy  Act, 
i  17.— First  Nat.  Bank  of  Enosburg  Falls  v. 
Bamforth.  96  A.  600. 

€=>425  (N.J.)  Inaccurate  statement  of  amount 
due  or  date  of  judgment  in  bankrupt's  schedules, 
held  not  injurious  or  harmful  to  the  judgment 
creditor.— Claflin  v.  Wolff,  96  A.  73. 

Debt  held  properly  scheduled  in  bankruptcy, 
though  creditor's  address  was  stated  as  New 
Yoric  City  without  street  or  number,  especially 
in  view  of  Bankruptcy  Act,  |  39,  subd.  2. — Id. 
«s>425  (Vt.)  Bankruptcy  Act,  t  17,  relating  to 
discharge  in  bankruptcy,  h«ld  not  available  to 
a  creditor  having  full  knowledge  of  the  bank- 
ruptcy proceedings  against  hia  debtor  and  hi*. 
debtor's  act  in  collecting  a  c<^ateral  note.— 
First  Nat  Bank  of  Enosburg  Falls  t.  Bam- 
forth. 96  A.  eoo. 
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«B>426  (Yt)  "ridudary  capacity"  in  Bank- 
ruptcy Act,  {  17,  relating  to  the  discharge  in 
■bankruptcy,  held  to  embrace  technical  trusts 
-only.— First  Nat.  Bank  of  Bnosburg  Falls  t. 
Bamforth,  96  A.  60a 

To  bring  a  debt  within  Bankruptcy  Act,  i  17, 
relating  to  discharge  in  bankruptcy,  the  fidu- 
ciary relation  must  have  existed  previously  to 
or  independently  to  the  transaction  from  which 
.th«  debt  arises. — Id. 

A  finding  that  defendant  discharged  in  bank- 
ruptcy intentionally  converted  funds  of  plain- 
tiff, and  that  the  cause  of  action  arose  from 
willful  and  malicious  act  of  defendant,  held  not 
■to  stiow  a  claim  not  discharged  nndher  Bank- 
ruptcy Act,  i  17.— -Id. 

^=>436  fN.J.)  Schedules  and  discharge  in  bank- 
ruptcy k«M  piiioa  facie  evidence  of  what  they 
punwrted  to  show  including  notice  to  creditors 
of  creditors'  meeting,  especially  in  view  of 
Bankruptcy  Act,  §  39,  subd.  4.— Claflin  v.  WolSE, 
96  A.  73. 

Evidence  held  to  show  notice  or  make  question 
of  fact  as  to  notice  to  judgment  creditor  of  bank- 
ruptcy proceedings.— Id. 

BANKS  AND  BANKING. 

Bee    Szecutors    and    Administrators,    9=>18; 
Trusts,  «S934. 

I.  COHTBOX.  Ain>  REOUIJ^TXON  IN 
GEKERAI.. 

«=»4  (N.J.Ch.)  4  Comp.  St.  1010,  p.  5663,  §  22, 
under  which  trust  company  was  incorporated,  as 
amended  by  P.  L.  1913,  p.  282,  providing  that 
when  company  violates  its  charter,  etc.,  com- 
missioner of  banking  may  take  possession  of  its 
property  and  business,  held  not  unconstitutional. 
— Roseville  Trust  Oo.  v.  Mott,  96  A.  402. 

XL.  BANKIHG  COKPORATIOX8  AND 

ASSOCIATIONS. 

(B)  Capital,  Stock,  and  Dividends. 

C=»4I  (Vt)  Where  not  forbidden  by  general 
law  or  charter,  held,  that  a  bank  could  declare 
a  stock  dividend  out  of  its  accumulated  surplus. 
—In  re  Heaton's  Estate,  96  A.  21. 

Where  the  record  of  the  vote  by  which  a  stock 
dividend  was  declared  recited  that  it  was  from 
the  surplus  earnings  of  the  bank,  it  will  be  pre- 
sumed It  was  declared  from  surplus  earnings 
available  for  distribution  among  stockholders. — 
Id. 

in.  FUNCTIONS   AND  DEAXiINGS. 

(O)   Depoalta. 

<S=3l29  (Me.)  Money  deposited  in  a  bank  sub- 
ject to  check  becomes  the  absolute  property  of 
the  bank,  and  the  latter  becomes  a  debtor  to 
the  depositor  in  an  equal  amount.— Manufac- 
turers' Nat.  Bank  v.  Chabot  &  Richard  Co.,  96 
A.  836. 

IT.  NATIONAI.  BANKS. 

9=9246  (Me.)  Shareholder  of  national  bank, 
who  under  22  Stat.  103,  gave  written  notice 
at  expiration  of  its  charter  of  her  desire  to 
withdraw,  held  not  entitled  to  dividend  declar- 
ed after  such  notice,  the  greater  part  of  which 
had  been  earned  while  she  was  a  shareholder. — 
Smith  V.  Phillips  Nat.  Bank,  96  A.  217. 

Shareholder's  demand  for  and  acceptance  of 
dividend  declared  by  national  bank  after  her 
notice  of  withdrawal  held  a  waiver  of  her  with- 
drawal.— Id. 


▼I. 


I.OAN.  TBVST,  AND  INVESTMENT 
COMPANIES. 


«=>3I7  (N.J.Suto.)  The  general  statute  as  to  set- 
off, relating  solely  to  cases  of  mutual  debts, 
does  not  authorize  it  where  the  commissioner  or 
banking  and  insurance,  under  Act  April  1,  1913 
(P.  Ia  p.  282),  takes  charge  of  an  insolvent  trust 


company,  and  sues  in  it*  aam«^-BoBevilIe  Trust 
Oo.  V.  Barney,  96  A.  69. 

Bight  of  set-off,  provided  by  4  Comp.  St.  1910, 
p.  5654,  where  receivers  are  appointed  for  an 
insolvent  trust  company;  does  not  obtain  where^ 
under  Act  April  1,  1013  (P.  L.  p.  282),  the  com- 
missioner of  banking  and  insurano*  takes  charge 
of  it,  and  sues  in  its  name. — ^Id. 


See  Dower,  «s»61. 


BAR. 


BASTARDS. 

m.   PROCEEDINGS   tTNSER   BAS- 
TARDY  JJLWS. 

€=>35  (dsLSoper.)  In  a  prosecution  under 
Rev.  Code  1916,  i  3035.  for  failure  to  support 
an  illegitimate  child,  bad  in  the  municipal  court 
of  Wilmington,  held  that  a  judgment  of  convic- 
tion signed  by  the  city  judge  must,  under  sec- 
tions 2116,  2121,  be  held  as  a  judgment  of  the 
municipal  court.- Repinski  v.  State,  96  A,  198. 
>S=»87  (Pa.)  Under  Crimes  Act  March  31,  1860, 
surety  on  bond  of  person  convicted  of  bastardy 
is  not  liable  for  payments  on  judgment  accru- 
ing after  principal's  death.— Commonwealth  t. 
Moran.  96  A.  1089. 

®=>92  (Md.)  Where  the  record  on  appeal  from 
judgment  of  conviction  of  violation  of  the  Bas- 
tardy and  Fornication  Law,  contained  no  state- 
ment of  the  facts  because  of  which  the  trial 
court  was  asked  to  quash  the  indictment,  the 
court's  ruling  on  the  motion  was  not  review- 
able.—Hamilton  V.  State,  06  A.  523. 

TV.  PBOPEBTT. 

«=>96  (Conn.)  Under  Civ.  Code  Cal.  1872,  f 
1387,  legitimatizing  the  issue  of  marriages  null 
in  law,  issue  born  in  California  of  the  bigamous 
marriage  of  the  brother  of  a  Connecticut  in- 
testate held  entitled  to  their  father's  share  in 
the  estate.— Moore  v.  Sazton,  96  A.  960. 
<S=3l02  (Conn.)  It  is  the  law  in  Connecticut 
that  a  child  bom  out  of  wedlock  is  the  child 
of  its  mother,  capable  of  inheriting  from  her 
and  through  her.— Moore  v.  Saxton,  86  A.  960. 

BATTERY. 

See  Assault  and  Battery. 

BEER. 

See  Intoxicating  liquors,  9s>184. 

BENEFICIAL  ASSOCIATIONS. 

9=9 12  (Md.)  A  member  of  a  beneficial  associa- 
tion cannot  resort  to  the  courts  for  relief 
a!:ain8t  suspension  before  exhausting  his  rem- 
edies within  the  asaodation. — Most  Worshipful 
United  Grand  Lodge  of  P.  &  A.  M.  of  Mary- 
land V.  Lee,  96  A.  872. 

The  master  of  a  lodge  suspended  from  mem- 
bership contrary  to  the  procedure  prescribed  by 
the  (Constitution  held  entitled  to  relief  in 
equity.— Id. 

CJourts  will  interfere  on  behalf  of  suspended 
members  of  beneficial  association  only  where 
proceedings  were  not  conducted  according  to 
the  rules  and  the  member  was  given  no  op- 
portunity to  defend  himself.— Id. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  «=>78-187. 


See  Gaming. 


BETTING. 


BIAS. 

See  Witnesses,  «=>363. 
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BILL  OF  EXCEPTtONS. 

Sm  BbeeptionB,  Bill  of. 

BILL  OF  LADING. 

See  OarrieiB.  4s»51. 

BILL  OF  PARTICULARS. 

See  Pleading,  «=>318,  816. 

BILLS  AND  NOTES. 

See  Husband  and  Wife,  «=>85;  Judgment,  *=» 
878,  884. 

X.  KEQUISITE8  AND  VAIiIDXTT. 
(B)  CoaalderattoB. 

«»02  (Vt)  A  note  given  by  the  maker  to  one 
liable  as  surety  on  two  notea  previously  signed 
with  thei  maker,  payable  on  demand  and  secured 
by  a  chattel  mortgage,  was  supported  by  a  con- 
sideration.—Bean  V.  Parker,  96  A.  17. 

(F)  Valldltr. 

4=>I0I  nfJ.Ch.)  An  agreement  and  indorse- 
ments of  commercial  paper,  obtained  from  a 
man  90  years  old  by  his  son-in-law,  held  void 
as  to  a  coindorser  chargeable  with  notice  of 
the  confidential  relations  and  influence  of  the 
son-in-law,  where  they  were  executed  without 
Intelligent  understanding  or  competent  and  in- 
dependent advice.— Bensel  v.  Anderson,  96  A. 
910. 

V.  BiOHTB  Aia>  HABir.rriEg  on  nr. 

DOB8EM£NT  OR  TBAMBFEB. 

(B^  Indorsement  for  Trnnafer. 

$=9284  (Me.)  In  action  against  indoraer  of 
note,  question  as  to  genuineness  or  authenticity 
of  maker's  signature  is  not  involved. — Wamesit 
Nat.  Bank  v.  Merriam,  96  A.  740, 
«s=>298  (N.J. Sup.)  Under  Negotiable  Instru- 
ments Act,  g  68,  while  indorsers  are  liable  prima 
facie  in  the  order  of  indorsement,  an  agreement 
otherwise  as  between  them  may  be  shown. — 
National  Newark  Banking  Co.  v,  Sweeney,  96 
A.  86. 

(D)   Bona  Fide   Purchaser*. 

®s»337  (Me.)  Where  the  plaintiff  accepted  a 
check  which  was  apparently  in  good  form  and 
signed  by  -  the  defendant  after  being  called  on 
the  telephone  by  a  man  whom  he  believed  to  be 
the  treasurer  in  the  defeudant  company,  he  was 
a  bona  fide  holder  for  value  without  notice. — 
Phillips  V.  A.  W.  Joy  Co.,  96  A.  727. 
^s»363  (N.J.Ch.)  Innocent  holders  of  commer- 
cial paper  will  be  compelled  to  exhaust  their 
remedy  against  a  coindorser  before  resorting 
to  the  property  of  an  indorser  whose  indorse- 
ment was  procured  by  undue  influence  of  which 
the  coindorser  had  notice. — Bensel  v.  Anderson, 
96  A.  910. 

«=>382  (Me.)  Where  defendant  negligently  left 
a  check  signed  in  blank  in  its  oflice,  and  it  was 
stolen,  it  was  enforceable  by  a  holder  for  value 
without  notice,  since,  when  one  of  two  innocent 
persons  must  suffer  for  the  act  of  a  third,  he 
who  has  occasioned  the  loss  must  sustain  it — 
Phillips  V.  A.  W.  Joy  Co.,  96  A.  727. 

Vni.  ACTIONS. 

<8=»475  (Me.)  Under  Court  Rule  10  (70  Atl. 
viii) ,  providing  that  no  party  may  call  for  proof 
of  signature  or  execution  of  paper  without  an 
affidavit,  applies  to  authorization  of  signature 
by  another,  as  well  as  to  the  genuineness  of 
maker's  own  signature. — Wamesit  Nat.  Bank  t. 
Merriam,  96  A.  740. 

<S=>538(1)  (Conn.)  Under  Gen.  St  1902,  § 
4187,  court  held  to  have  properly  refused  to 
charge  that  action  should  have  been  bruught 
against    defendant   aa   indorser   and    to    have 


properly  charged  tiiat  either  maker  vras  liable 
for  full  amount— Proctor  v.  Bauby,  96  A.  935. 

BOARD  OF  HEALTH. 

See  Health. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=9337-882 :    Sales,  «=» 
241;    Vendor  and  Pniehaaer,  «=>281-242. 

BONDS. 

See  Bali;   Bastards,  «a»87;  Clerics  of  Courts; 
Ne  Bxeat ;    Sales,  «=>261,  279. 

n.   CONSTRUCTION  ANR  OPERATION. 

^»48  (N.J.)  A  contractor's  bond  from  which 
there  are  apparent  omissions  held  enforceable 
by  disregarding  incomplete  provision  or  supply- 
ing omission  by  reference  to  entire  instrument 
—City  of  Bridgeton  v.  Fidelity  &  Deposit  Go. 
of  Maryland,  96  A.  918. 

BOUNDARIES. 

See  Evidence,  <8=3450,  460 ;  Waters  and  Water 
Courses,  9=>89. 

X.  DESORIPTION. 

€=97  (Me.)  Under  description  of  a  deed  held, 
that  post  named  as  terminus  of  a  course  by  a 
brook  was  in  or  by  the  brook,  and  not  at  an 
acute  angle  uoarly  200  feet  from  the  brook. — 
May  T.  Labbe,  96  A.  502. 

«=»8  (Me.)  Under  descriptloo  of  deed  ik«M,  that 
a  brook  was  the  boundary  as  far  as  a  post  on 
the  county  road  and  that  a  line  parallel  with 
the  east  line  was  the  boundary  from  the  post 
to  the  rear  of  the  lot— May  v.  Labbe,  96  A.  502. 
In  a  real  action  plaintiff  whose  deed  bounded  on 
the  east  "by  land  occupied"  by  the  defendant 
not  necessarily  by  land  owned  by  the  defendant 
in  view  of  the  evidence  as  to  defendant's  occupa- 
tion, held  to  have  prima  fade  title  at  least  to 
the  land  as  far  east  as  a  brook  and  sonth  to  an 
ash  tree.— Id. 

n.  EVIDENCE,  ASOERTAINHENT,  AND 
ESTABUSHBCENT. 

®s>35  (Me.)  C^ear  and  nnambitnous  calls  in 
a  deed  cannot  be  set  aside  and  different  ones 
substituted  in  their  place  by  parol  proof  of  the 
acts  of  the  Darties,  either  before  or  after  the 
deed  is  made.— May  v.  Labbe,  96  A.  602. 
®=946  (Me.)  A  line  agreed  upon  by  the  parties 
in  interest  and  occupied  up  to  for  more  than 
20  years  is  conclusive,  though  it  does  not  appear 
that  the  occupation  has  been  such  as  would 
amount  to  a  continuous  disseisin  for  that  time. — 
May  V.  Labbe,  06  A.  602.   ■ 

A  conventional  line  is  not  defeated,  altbongh 
the  original  agreement  was  made  by  parties 
without  title,  bnt  in  possession,  if,  after  they  ac- 
quired title,  the  agreement  was  mutually  under- 
stood to  remain  in  force  and  possession  was  a» 
cordingly  acquiesced  In  for  20  years.— Id. 

BREACH  OF  MARRIAGE  PROMISE. 

^»25  (Me.)  Plaintiff,  suing  for  breach  of 
promise  of  marriage,  can  recover  just  com- 
pensation for  defendant's  breaking  their  en- 
gagement, the  money  value  to  her  of  the  mar- 
riage, and  damages  for  mortification  and  injury 
to  her  affections. — ^Densmore  v.  Thurston,  96  A. 
1068. 

BRIBERY. 

«=36(4)  (Me.)  An  indictment  charging  attempt- 
ed bribery  in  that  the  accused  offered  a  deputy 
sheriff  money  to  permit  shipments  of  liquor  to 
reach  the  accused  without  seizure  heU  insuffi- 
cient for  failing  to  allege  that  the  liquor  was 
intoxicating,  or  intended  for  sale  in  violation 
of  law.— State  t.  Beliveau,  96  A.  779. 
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BRIDGES. 

See  Telegraplis  and  Telephonee,  4=»10. 

X.  USTABUSHMENT,  OONSTJtVOIXOJr, 
AJEH)  MAXNTEKANOE. 

9=>20  (R.I.)  In  an  action  for  breach  of  con- 
tract for  coDBtruction  of  bridge,  evidence  fteM 
to  present  question  for  Jury  whether  defendant 
ratified  change  In  plana.— State  v.  E.  J.  Doyle 
&  Co.,  96  A.  606. 

In  action  on  contractor's  bond,  evidence  held 
not  necessarily  to  show  materiality  of  change  of 
plans.— Id. 

In  an  action  ob  the  bond  of  a  bridge  con- 
tractor, evidence  as  to  what  the  contractor  had 
paid  ont  for  labor  was  immaterial  on  the  is- 
BTie  of  the  amount  of  work  done. — Id. 

In  an  action  by  the  state  on  a  bridge  con- 
tractor's bond,  testimony  as  to  delivery  of  ma- 
terials unpaid  for  by  the  state  held  immaterial. 
—Id. 

BRIEFS. 

See  Appeal  and  Etior,  4=>768,  767;   Criminal 
Law.  <es>1130. 

BROKERS. 

m.  DUTIES  AND  IiIAfiXLTriEB  TO 
PBIKCIFAI.. 

^=>(9  (Md.>  A  broker  occnpies  a  quasi  fiduciary 
relation  to  his  enqdoyer,  and  must  act  in  good' 
faith  and  disclose  material  matters.— Goppage 
v.  Howard,  96  A.  642. 

IV.  COMVENSATIOM  AXD  UEN. 

^s>49  (Md.)  Where  the  terms  negotiated  by  a 
broker  called  for  the  giving  of  a  mortgage  for 
one-half  the  price,  the  employer  was  entitled 
to  know  who  the  purchaser  was. — Coppage  v. 
Howard,  96  A.  642. 

<S=>52  (N.H.)  That  a  broker  did  not  take  an 
active  part  in  final  negotiations  for  the  sale 
does  not  show  that  he  did  not  have  a  contract 
to  effect  the  sale  or  that  be  was  not  the  efBcient 
cause.— Morrison  v.  Hall,  96  A.  298. 
^353  (Md.)  T|hat  a  broker  may  recover  com- 
mission for  a  sale  of  realty,  he  must  show  that 
bis  efforts  and  negotiations  were  the  primary, 
proximate,  and  procuring  cause  of  sale.- Way 
V.  Turner,  96  A.  676. 

Where  a  catalogue  prepared  by  a  real  estate 
broker  illustrating  property  placed  in  his  hands 
for  sale  happened  into  the  hands  of  a  subse- 
qnent  purdiaser  to  whom  the  broker  made  a 
fmitlCM  effort  to  show  the  property,  held,  that 
the  broker  was  not  the  proximate  or  procuring 
cause  of  sale.— Id. 

9s»63  (Md.)  To  entitle  broker  to  commissions 
where  no  contract  of  sale  is  executed,  be  must 
show,  not  only  that  he  procured  persOti  ready, 
able,  and  willing  to  purchase,  but  also  that  bis 
employer  was  advised  and  ^iven  opportunity  to 
complete  sale. — Coppage  v.  Howard,  96  A.  642. 

Where  a  broker  does  not  disclose  the  name 
of  fte  real  purchaser  nor  put  the  owner  in 
communication  with  him,  the  jury  is  not  war- 
ranted in  finding  that  the  failure  of  the  owner 
to  consummate  the  sale  was  occasioned  by  his 
own  faah.— Id. 

V.   ACTIONS  FOB  OOKPENSATION. 

^s>82  (Md.)  A  broker's  declaration  for  commis- 
sions alleging  that  he  procured  a  purchaser, 
and  that  the  owner  refused  to  consummate  the 
sale,  is  not  insufficient  for  failure  to  allege  that 
the  owner  was  advised  who  the  purchaser  was. 
—Coppage  V.  Howard,  96  A.  642. 
9=>85  (Md.)  In  an  action  by  a  broker  for  com- 
missions, a  contract  signed  by  attorney  of  pur- 
chaser held  admissible  in  evidence,  though  own- 
er was  under  no  obligation  to  sign  the  contract. 
—Coppage  V.  Howard,  96  A.  642. 


«>sa86  (K.H.)  In  an  action  by  a  real,  estate  bro- 
ker for  compensation  ior  services  in  effecting  a 
sale,  evidence  held  to  warrant  finding  for  plain- 
tiff.—Morrison  V.  HaU,  96  A.  298. 
9=>88  (Md.)  In  an  action  for  compensation  of 
a  broker  where  the  sale  was  not  consummated, 
evidence  held  to  present  a  question  for  the  jury 
whether  the  owner  was  informed  who  the  pur* 
chaser  was.— Coppage  v.  Howard,  96  A.  642. , 

Where  there  was  evidence  that  the  purchaser 
found  by  a  broker  was  not  disclosed  to  the  own- 
er, an  instruction  that,  if  the  broker  "procured" 
a  purchaser,  the  verdict  should  be  for  the  bro- 
ker, was  misleading.— Id. 

€=388(1)  (Md.)  Evidence  held  to  make  ques- 
tion for  jury  as  to  plaintiff's  right  to  recover 
commission  as  a  broker  for  procuring  a  loan. — 
Parker  t.  Power,  86  A.  800. 

BUILDINGS. 

See  Adjoining  Landowners ;   Taxation,  ^»246. 

BULK  SALES. 

See  B^udolent  Conveyances,  €=>241 

BURIAL 

See  Cemeteries. 

CAMP  MEETING  ASSOCIATIONS. 

See  Beligious  Societies,  4=»6. 

CANCELLATION  OF  INSTRUMENTS, 

See  Beformation  of  Instruments;   Trusts,  «=> 

II.   PROCEEDINOS  AND  BELIEF. 

«=>59  (N.J.)  Where  under  the  act  of  1871 
(P.  h.  p.  44)  tidelands  granted  with  provision 
for  reversion  were  leased,  so  the  state  had  only 
a  possibility  of  reverter  on  account  of  lessee's 
breach  of  covenant,  a  decree  .settinp;  aside  an 
unauthorized  deed  by  riparian  commissioners  to. 
lessee  should  preserve  state's  possibility  of  re- 
verter.—McCarter  v.  X^ehigh  Valley  B.  Co.  of 
New  Jersey,  96  A.  1017. 

CANVASS, 

See  Blectlona,  «=9>259. 

CARRIERS. 

See   Evidence,   «=»457,  461;    Factors,  «=a60; 
Release,  «s>5S;   Trial.  «=3250. 

X.    OONTBOL  AND  BE6UULTION  OF 

COMMON   CABRIERS. 

(A)   la   General. 

«=»12  (N.J.Sup.)  The  secretary  to  the  Gov- 
ernor, whose  duties  are  prescribed  by  3  Comp. 
St.  1910,  p.  3792,  §  40,  held  to  be  a  state  offi- 
cial whom  the  Legislature  can  require  to  be  car- 
ried free  on  the  railroad  without  violating 
Const  T7.  8.  Amend.  14,  or  Const  N.  J.  art. 
1,  par.  16;  and  hence  to  be  entitled  to  ride 
free  by  virtue  of  a  certificate  conforming  to 
P.  L.  1914,  p.  358.— Pennsylvania  R.  Co.  v. 
Herrmann,  96  A.  665. 

4=913(2)  ^a.)  An  agreement  whereby  a  rail- 
road company  agreed  for  80  years  to  transport 
coal  to  a  factory  at  the  then  existing  rate  held 
not  undue  or  unreasonable  discrimination  in 
violation  of  Const  art.  17,  §  3,  Or  Act  June  4, 
1883  (P.  L.  72).— Pittsburgh  &  L.  E.  B.  Co.  v. 
Colonial  Steel  Co.,  06  A.  1037. 

n.  CABRIAOE   OF   GOODS. 

(B)  BUIa  of  Lisdlasr,  Bhtpplnc  Beoelpta, 

ancl  Swclal  Contracts. 

«=)47  (Me.)  An  express  authority  of  common 
carrier's  RRent  to  give  receipt  for  goods  creat- 
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ing  a  through  contract  need  not  be  proved, 
where  he  acted  as  such  in  the  proper  place  for 
receiving  goods,  bad  the  carrier's  stamp  used 
on  such  receipts,  and  where  the  carrier  took 
possession  of  and  shipped  the  goods. — Ross  t. 
Maine  Cent  K.  Co.,  96  A.  223. 

^=>S  I  (Me.)  A  bill  of  lading  is  prima  facie  evi- 
dence of  the  fact  recited  therein.— Boss  t. 
Maine  Cent.  R.  Co..  96  A.  223. 

9=>63  (Me.)  Carrier's  receipt  for  beater  charg- 
es constituted  a  new  and  additional  contract 
to  general  contract  of  carriage,  based  upon  ad- 
ditional consideration  and  involving  additional 
duties,  which  made  it  liable  while  shipment 
was  in  its  possession,  or  in  possession  of  con- 
riCctinK  carrier.— Boss  v.  Maine  Cent.  R.  (3o., 
9«  A.^. 

A  carrier's  contract  for  transportation  and 
its  special  contracts  phrased  in  its  own  lan- 
guage are  to  be  construed  strictly  against  it. 
-Id. 

<C)  Cnatody  and  Coatrol  ot  Good*. 

«=»76  (N.J.)  Any  lawful  holder  of  a  bill  of 
lading  issued  by  the  initial  carrier  may,  under 
the  Carmack  Amendment,  sue  for  loss  or  dam- 
age caused  by  any  connecting  carrier  to  whom 
the  shipment  is  delivered.— Carr  v.  Pennsylvania 
B.  Co.,  96  A.  588. 

(E)  Delay  la  Transportation  or  Delivery. 

«=»  1 06  (N.J.)  Whether  the  delay  in  transporta- 
tion of  an  interstate  shipment  was  caused  by 
the  carrier'*  negUgraice  or  by  a  strike,  exempt- 
ing the  carrier  from  liability  under  the  bill  of 
lading,  held  for  the  jury. — Carr  v.  Pennsylvania 
R.  Co.,  96  A.  588. 

Befusal  of  an  instmction  that  it  was  defend- 
ant's duty  to  move  the  most  perishable  fruit 
drat,  and  that  it  was  not  negligence  to  hold 
back  watermelons  until  peaches  had  been  de- 
livered, AeM  not  error,  where  there  was  no  evi- 
dence that  the  peaches  were  more  periediable 
than  the  watermelons  when  handled  by  defend- 
ant-Id. 

(T)  Loaa  of  or  Injary  <•  Oooda. 

$S9I32  (Me.)  A  carrier's  receipt  of  extra  charg- 
es for  heating,  and  its  issuance  of  a  receipt 
therefor,  was  prima  facie  evidence  that  goods 
were  in  good  condition,  and  in  case  of  damage 
from  freezing,  the  burden  of  proof  was  on  it 
to  show  that  it  arose  from  cause  for  which 
it  was  not  responsible. — Ross  v.  Maine  Cent. 
R.  Co.,  96  A.  223. 

€=3 1 33  (Me.)  In  assumpsit  for  damages  by 
freezing  of  carloads  of  potatoes  shipped  under 
special  heating  contract,  evidence  as  to  the 
market  price  at  place  and  day  of  shipment  and 
condition  and  value  at  destination,  was  ad- 
missible.- Boas  v.  Maine  Cent.  B.  Co.,  96  A. 
223. 

€=>I35  (Me.)  In  assumpsit  for  damages  by 
freezing  of  carloads  of  potatoes  shipped  under 
special  heating  contract,  the  measure  of  dam- 
ages was  the  difference  between  the  contract 
price  at  destination  and  the  market  price  at 
the  place  of  shipment,  less  the  freight. — Boss 
V.  Aftine  Cent  R.  Co.,  96  A.  223. 
€=>I35  (N.J.)  Where  an  interstate  shipment 
contract  provided  that  any  damages  should  be 
computed  on  the  invoice  price  of  the  property, 
including  freight  if  prepaid,  the  judge  properly 
instructed  that  if  the  carrier  was  liable,  plain- 
tiff was  entitled  to  recover,  as  part  of  bis  dam- 
ages, freight  paid  by  him. — Carr  v.  Pennsylva- 
nia R.  Co.,  96  A.  588. 

4=3 1 37  (N.J.)  The  refusal  of  an  instruction 
that  defendant  was  not  bonnd  to  transport  an 
interstate  shipment  of  watermelons  by  any 
particular  train  or  within  any  particular  time, 
or  otherwise  than  with  reasonable  dispatch 
with  reference  to  defendant's  other  business, 
held  error,  where  such  ntiuest  embodied  the 
languag»  of  tb«  bill  of  ladiikg.— Olivit  Broa.  r. 


Pennsylvania  R.  Co.,  96  A.  582:  Albredit  r. 
ijame.  Id.  687;    Spoda  v.  Same,  Id. 

<H)   Limitation  ot  Liability. 

«=>IS9  (N.J.)  A  requirement  of  a  bOl  of  lad- 
ing given  for  an  interstate  shipment,  that  a 
written  claim  for  damages  be  made  within  10 
days  after  delivery,  h^M  valid  and  binding  on 
the  shipper  and  to  inure  to  the  benefit  of  the 
connecting  carrier. — Olivit  Bros.  v.  Pennsylva- 
nia R.  Co.,  96  A.  582 ;  Albrecht  v.  Same,  Id. 
587;    Spada  v.  Same,  Id. 

That  a  carrier  baa  rejected  a  claim  for  other 
reasons  than  that  it  was  not  presented  within 
the  time  stipulated  by  the  blU  of  lading  does 
not  make  the  carrier  liable,  notwithstanding 
the  Bhipiper'B  failure  to  comply  with  such  stipu- 
lation, since  the  Interstate  Commerce  Act  pro- 
hibits preferences  by  consent  judgment  or  waiv- 
er of  defenses.— Id. 

<I)  Coaaeettaif  Carriers. 

4:3172  (Me.)  A  canrier  receiving  goods  destin- 
ed beyond  its  own  lines  for  carnage  through  is 
bound  to  carry  through.— Ross  v.  Maine  Cent. 
R.  Co.,  96  A.  223. 

^=174  (Me.)  At  common  law,  and  In  the  ab- 
sence of  special  contract,  a  railroad  is  only 
bound  to  carry  safely  over  its  own  line  and 
deliver  safely  to  the  connecting  carriers,  and 
this  rule  is  true  as  to  an  intermediate  carrier, 
accepting  goods  to  a  destination  beyond  its 
own  line.— Ross  v.  Maine  Cent.  B.  Co.,  96  A. 
223. 

<©»I77  (Me.)  Where  there  are  several  connect- 
ing carriers,  the  qnestion  whether  liability  of 
the  first  carrier  extends  l)eyond  its  own  line 
depends  upon  whether  it  has  assumed  or  held 
itself  out  to  the  public  as  responsible  beyond 
its  own  line. — Boss  v.  Maine  Cient.  B.  Co.,  96 
A.  223.  ■  . 

In  an  action  for  damages  by  freezing  of  car- 
loads of  potatoes  shipped  under  a  special  coo- 
tract  made  by  defendant  in  its  own  name,  with- 
out disclosing  or  pleading  any  agency,  it  waa 
immaterial  who  owned  the  cars  or  what  kind 
of  cars  were  used  as  the  contract  was  the 
contract  of  the  defendant. — Id. 
iS=»l80  (N.J.)  A  requirement  in  a  bill  of  lading 
for  interstate  shipment  that  written  daim  for 
damages  be  made  within  10  days  after  delivery 
held  to  inure  to  benefit  of  connecting  carrier. 
—Olivit  Bros.  v.  Pennsylvania  B.  Co.,  96  A. 
582;  Albrecht  v.  Same,  Id.  6S7;  Spada  v. 
Same,  Id. 

4=3(85  (Me.)  Delivery  to  initial  carrier  in  good 
condition  and  delivery  to  consignee  by  connect- 
ing and  terminal  carrier  in  bad  condition,  raia- 
es  presumption  of  law  that  that  terminaj  car- 
rier received  them  In  condition  in  which  they 
were  first  delivered  and  it  has  the  burden  to 
prove  that  they  came  into  its  possession  in 
damaged  condition. — Ross  v.  Maine  Cent.  B. 
Cq^96  A.  223. 

The  implied  contract  of  the  initial  carrier  to 
be  liable  for  delivery  beyond  its  own  line  may 
be  shown  by  direct  or  circumstantial  evidence. 
—Id. 

m.   CABBXAOE  OF  UVS  STOCK. 

iS=>2l5(2)  (Me.)  Plaintiff  held  not  entitled  to 
recover  for  killing  of  cattle  placed  by  him  in 
defendant  railroad's  stookyara  as  Invitee  and 
without  notice,  and  left  no  guard;  there  being 
no  obligation  on  defendant  to  furnish  a  guard. 
—Smith  V.  Maine  Cent.  B.  Co.,  96  A.  77& 

IV.   CARRIAGE  OF  PASBEMGERa. 

(A)  Relation    Between    Carrier    and    Paa- 
mtngtiT, 

®=3240  (Pa.)  A  track  foreman,  injured  while 
being  transported  free  of  charge  to  his  home 
after  finishing  his  day's  work  as  an  employ^  of 
the  street  railway  company,  is  a  passenger, 
and  entitled  to  recover  as  such. — ^Elmer  v.  Pitta-- 
burgh  Bys.  Co.,  96  A.  1064. 
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«=>247  (Conn.)  Penon  IntcnAinc  to  take  pas- 
sage on  train  departing  within  a  reasonable 
time  and  entering  place  provided  for  reception 
.of  sacli  penioas  -iKhen  open  tor  snch  reception 
held  a  "passenger."— Baril  t.  New  Xork,  N.  H. 
&  H.  B.  Co.,  9Q  A.  16i. 

(D)  PevaoBSl   iBjttvl**.' 

^=>320  (Conn.)  Proof  that  as  passenger  was 
alighting  from  open  trolley  car  skirt  caught  in 
opening  of  riser  between  floor  of  car.  and  run- 
ning board  held  not  to  make  question  for  jur; 
under  the  doctrine  of  rea  ipsa  loquitur.— Stebel 
T.  Connecticut  Co.,  96  A.  171. 
4=s>32l  (Conn.)  In  action  for  injuries  sustained 
on  depot  grounds,  instruction  as  to  what  would 
constitute  a  person  a  passenser  held  not  suffi- 
ciently clear  and  adequate  and  possib^  mislead- 
ing as  to  purchase  of  ticket. — Baril  t.  New  York, 
N.  £L  &  H.  B.  Co.,  96  A.  164. 

(B)   CoBtrlbntorjr    NeKllvenoo     of    Person 
Imlnrcd. 

4=>33l(4)  (Pa.)  Where  a  street  car  passenger 
takes  a  position  on  the  platform  and  remains 
there,  he  assumes  the  risk  of  his  position,  unless 
there  was  no  reasonably  accessible  seating  or 
standing  space  inside  the  car.— Elmer  v.  Pitta- 
burgh  Rys.  Co.,  96  A.  1054. 

The  failure  of  a  passenger  to  push  his  way 
into  a  crowded  street  car,  instead  of  riding  on 
the  platform,  from  which  he  was  tii];own,  held 
not  negligence.— Id. 

®=»344  (Pa.)  In  a  street  car  passenger's  action 
for  injuries  from  being  thrown  from  the  plat- 
form of  a  car  where  he  was  riding,  the  burden 
is  on  the  plaintiff  to  show  that  it  was  not  rea- 
sonably practicable  for  him  to  go  inside  the  car. 
—Elmer  v.  Pittsburgh  Rys.  Co.,  96  A.  1054. 
«=s»347(7)  (Pa.)  Under  the  evidence  in  a  street 
car  passenger's  action  for  injuries  from  being 
thrown  from  the  platform,  held,  that  whether 
there  was  available  space  inside  the  car,  and 
whether  it  was  reasonably  practicable  for  plain- 
tiff to  enter  the  car,  were  questions  for  ^e 
jnry.— Elmer  v.  Pittsburgh  Bys.  Co.,  96  A.  1054. 

CARRYING  WEAPONS. 

See  Weapons,  4=»8. 

CASE  RESERVED. 

See  Appeal  and  ESrror,  ^s>816. 


6«e  ActiiHi. 


CAUSE  OF  ACTION. 
CEMETERIES. 


See  Taxation,  «=»245. 

€=»5  (N.J.)  Where  a  covenant  in  a  deed  to  a 
cemetery  aaaociation,  requiring  the  grantee  to 
pay  a  stated  percentage  of  the  proceeds  of  lot 
sales  to  the  grantor,  was  void  as  ultra  vires  tile 
association,  that  covenant  being  the  sole  con- 
sideration for  the  deed,  and  the  land  having 
been  devoted  to  cemetery  purposes,  a  trust  arose 
in  favor  of  the  grantor  for  payment  of  the 
agreed  price  of  the  land  with  a  reastmable  profit. 
—Bliss  V.  Linden  Cemetery  Ass'n,  96  A.  1001. 

CERTAINTY. 

See  Wills,  «s»493: 

CERTIFICATE. 

See  Acknowledgment;    Corporations,  «=>90. 

CERTIORARI. 

See  Criminal  Lew,  «s>1059;  raectioos.  «s> 
305;  Justices  of  the  Peace,  <=>208;  Munic- 
ipal Corporations,  ^BslSS. 


See  Bquity. 


CHANCERY. 

CHARACTER. 


See   Criminal  Law,   «=»369,   779;    Homicide, 
«aE>168;    Witnessea,  4«>837. 

CHARGE. 

See  Wills,  «=>8S1. 
By  carrier,  see  Carriers,  €=»12. 
To  jury,  see  Criminal  Law,  «=s)772-829,  1056; 
Trial,  «=>194-296. 

CHARITIES. 

I.  OREATIOK.   EXISTENCE,  AMB   VA- 
I.IDITT. 

<S=36  (Del.)  Under  28  Del,  Laws,  c.  89,  J  11,  re- 
quiring gifts  of  realty  or  money  to  be  laid  out 
in  realty  to  church  corporations  to  be  by  deed, 
delivered  before  the  donor's  death,  a  bequest  of 
$6,000  to  a  church  fund  in  the  custody  of  stew- 
ards on  a  conference  of  the  church  was- good. — 
Board  of  Stewards  of  Wilmington  Conference 
of  Methodist  Ek>iscopal  Church  v.  Williams,  96 
A.  791. 

"©=>6  (Del.Super.)  Testatrix's  bequest  to  the 
trustees  of  a  named  Methodist  Episcopal  Church 
and  their  successors  in  office  of  $5,000  in  trust 
to  invest  and  apply  the  income  in  defraying  the 
expenses  of  the  church  was  valid.— Trustees  of 
Methodist  Episcopal  Church  of  Milford  v.  Wil- 
Uams,  96  A.  795. 

Testatrix's  beqnest  of  21,000  to  the  trustees 
of  a  named  Methodist  Episcopal  Church  in 
trust  to  invest  and  apply  tne  income  under  di- 
rection of  the  Ladies'  Aid  Society  of  the  Church 
to  the  care  of  the  parsonage  held  valid. — Id. 
^I=>10  (Me.)  Will  construed,  and  held  not  to 
create  a  "charitable  trust."- Lear  v.  Manser,  96 
A.  240. 

4t=>15  (Del.Super.)  Testatrix's  bequest  of  three 
shares  of  bank  stock,  valued  at  1797,  in  trust  to 
the  trustees  of  a  named  Methodist  Episcopal 
Church,  to  apply  the  income  to  the  mainte- 
nance of  "our  burial  lot"  and  to  keep  paint  on 
the  fence,  etc..  was  valid.— Trustees  of  Meth- 
odist Episcopal  Church  of  Milford  v.  Williams, 
96  A.  795. 

CHARTER. 

See  Constitutional  Law,  ^=9125 ;   Corporations, 
«=»10, 38.  ... 

CHATTEL  MORTGAGES. 

See  Fraudulent  Conveyances,  9=>86 ;    Pledges. 

Z.   REQUISITES   AND   VALIDITT. 
(C)  Eix«onti«n  and  DellverT-. 

$=>63  (N.J.Ch.)  An  affidavit  of  a  second  mort- 
gage, issued  as  a  substitute  for  the  original  'One, 
the  mortgagor  having  removed  to  another  coun- 
ty, which  stated  the  amount  of  ttie  original  loans 
as  the  consideration  thereof,  held  sufficient. — 
Sadler  v.  Banaff,  96  A.  361. 

n.  FIUNO,    KEOOKDINO,    AND   BEO- 
I8TRATION. 

(A)   Orlcln«l. 

<S=385  (Vt)  Where  the  affidavit  appended  to  a 
chattel  mortgage  was  in  the  form  prescribed  by 
P.  S.  2622,  and  the  entire  instrument  was  on 
its  face  executed  according  to  the  formnl  stat- 
utory requisites,  it  was  entitled  to  registration. 
—Bean  v.  Parker,  96  A.  17. 

in.  CONSTBtTCTION  ANB  OPERA* 

TION. 

(D)  litem  and  Pviorttr* 

€=9 1 48  (Vt.)  The  record  of  a  chattel  mortga^ 
operates  as  constructive  notice  thereof. — Bean  v. 
Carker,  96  A.  17. 
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TV.  BIOHT9  AND  }UABII.ITIX!8  OF 
FABtlES. 

^s>l59  (Vt.)  Delivery  of  property  covered  by  a 
chattel  mortgage  to  mortgagee  held  to  make  the 
mortgage  good  at  common  law  against  all  per- 
sons, though  the  mortgage  waa  defective,  in 
that  affidavit  did  not  comply  with  P.  S.  2624, 
making  it  invalid,  under  section  2621,  as  amend- 
ed by  Laws  1908,  No.  69,  as  against  any  person 
except  the  mort^gor,  etc — Bean  v.  Parker,  96 
A.  17. 

IX.  F0It£CI.08trBE. 

€=>288  (Vt.)  Mortgagee  under  a  chattel  mort- 
gage given  in  part  to  indemnify  her  against  lia- 
bility as  surety  for  the  mort^tgor,  subsequent- 
ly bankrupt,  held  entitled,  in  absence  of  fraud, 
to  hold  the  proceeds  of  the  sale  for  her  security, 
or  until  she  was  indemnified  or  relieved  txtm 
liabiUty.— Bean  v.  Parker,  96  A.  17. 

X.   REDEMFTIOM. 

9s»294  (Vt.)  Where  a  chattel  mortgage  on  a 
horse  was  foreclosed,  held,  that  plaintiff,  who 
aojiuired  the  horse  from  one  who  borrowed  the 
animal  and  wrongfully  failed  to  return  it  could 
not  complain  of  want  of  notice  or  that  the  of- 
ficer's return  did  not  comply  with  P.  S.  2638, 
not  being  entitled  to  notice  or  to  redeem  under 
sections  2635,  2637.— Bocash  v.  Martin.  86  A. 
332. 

CHEAT. 

See  Fraud. 

CHILDREN. 

See  Bastards;   Wills,  «s>496. 

CHURCHES. 

See  Charities,  €=>6;    Religious  Soeietiea. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Adultery,  ®=>14;  Garriers,  9=3l86;  Fraud, 

CITATION. 

See  Prohibition. 

CITIES. 

See  Mnnicipal  Corporationa. 

CITY  COURTS. 

See  Intoxicating  Liquors,  4=>197. 

CLAIMS. 

See  Bankruptcy,  «=»318,  341;    Executors  and 
Admi&lBtratotB,  «ss>206-221.  410. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  «=s>208. 

CLERKS  OF  COURTS. 

*=»75  (Pa.)  Under  the  evidence  in  an  action 
on  a  prothonotary's  official  bond  for  damages 
from  his  failure  to  properly  index  a  judgment, 
held,  that  the  court  properly  refused  to  direct 
a  verdict  for  plaintiff. — Commonwealth  v.  Cruik- 
shank,  96  A.  825. 

COLLATERAL  AGREEMENT. 

See  Evidence,  «=9441. 

COLLATERAL  ATTACK. 

See  Corporations,  e=>29;    Executors  and  Ad- 
ministratoni,  ®=>.3S3. 

COLLATERAL  SECURITY. 

See  Fledges. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 


COLLECTION. 

See  OorporatioM,  <B>tS61;    Ezecnton  and  Ad- 
miniatratots,  «s>86:    Taxation.  «s»554-098. 

COLLISION. 

See  Street  Railroads,  «ss>8a 

COLOR  OF  TITLE. 

See  Advene  Poeseasion. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE 

See  Carriers;    Courts,  4=>489. 

I.    FOWEB    TO    KEQinJLTE   XX   OEH- 
ERAZ.. 

9=>8  (N.J.)  Workmen's  Compensation  Act  1911, 
§  7,  held  to  apply  to  employes  engaged  in  inter- 
state commerce  where  injnry  or  death  results 
without  negligence,  notwithstanding  Federal 
Employers'  Liability  Act,  i  1.— Winfield  v.  Erie 
R.  Co.,  96  A.  304. 

«=5>8  (N.J.)  All  questions  of  a  carrier's  lia- 
bility for  loss  or  damage  to  interstate  ship- 
ments must  be  determined  under  the  Carmack 
Amendment  and  rules  declared  by  the  federal 
court ;  ^ate  regulations  on  the  subpect  being 
superseded  by  such  legislation.^Slivit  Bioa> 
V.  Pennsylvania  K.  Co.,  96  A.  582 :  Albrecht  T. 
Same,  Id.  587 ;  Spada  v.  Same,  Id. 
€=>8  (Pa.)  An  action  for  injuries  to  a  laborA 
struck  by  an  engine  while  working  in  a  rail- 
road yard  repairing  tracks  used  in  interstate 
commerce  held  controlled  by  the  federal  Em- 
ployers' LiabiUty  Act — Waina  v.  Pennsylvania 
Co.,  96  A.  461. 

II.  STTBJEOTS  OF  REOTTUiTION. 

^=»27  (N.J.)  Aa  a  car  engaged  in  interstate 
commerce  lost  its  character  as  an  interstate 
commerce  car  from  the  instant  its  cargo  was 
discharged  until  the  railroad  by  word  or  act 
manifested  an  intention  to  again  use  it,  an 
employ^,  injured  by  the  car  while  it  waa  empty 
and  awaiting  orders,  could  not  recover  under 
the  federal  Employers'  Liability  Act. — Moran 
V.  Central  R.  Co.  of  New  Jersey,  96  A.  1023. 
$=>40  (Vt)  Where  an  Ohio  corporation  aold 
goods  to  a  resident  of  Vermont  without  having 
complied  with  P.  S,  774,  prescribing  conditiois 
to  the  right  of  such  a  corporation  to  do  business 
in  Vermont,  although  it  delivered  them  to  the 
carrier  In  Ohio  for  shipment  to  the  buyer,  the 
contract  covered  a  tninsaction  in  interstate 
commerce,  and  the  corporation  could  recover. — 
Kinnear  &  Gager  Mfg.  Co.  ▼.  Miner,  96  A.  333. 

COMMERCIAL  PAPER. 

See  Bills  and  Notea 

COMMISSION  AND  COMMISSIONERS. 

See  Depositiona;   Master  and  Servant,  «=>386, 
417:    Statutes,  «a»119. 

COMMISSION    FORM   OF   GOVERN- 
MENT. 

See  Evidence,  ^=983. 

COMMISSION  MERCHANTS. 

See  Facton. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS, 

See  Asanmpait,  Action  oL 
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COMMON  LAW. 

«s>8  (Vt)  Under  P.  S.  1221,  adopting  the 
common  law  of  Ilnerland,  English  decisiona  be- 
fore the  date  of  separation,  as  well  as  those 
after,  are  to  be  taken  merely  as  dedaratire  of 
the  common  law,  and  not  as  binding  precedents 
to  be  blindly  followed.— In  re  Heaton'a  Estate, 
96  A.  21. 

COMMON  SCHOOLS. 

See  'Schools  and  School  Districts. 

COMPENSATION. 

See  Brokers:  Contracts.  «s3228-234;  Corpo- 
rations, «is>308;  Eminent  I>omain,  «=s9K- 
134,  202-238,  303 ;  Master  and  Servant  <8=> 
386,  388;   Oncers.  «3>4e;    Xrnsts,  «p>>320. 

COMPETENCY. 

See  Evidence.  «=>14S-1SS,  543,  543^;  Wit- 
nesses, *=»44-181. 

COMPUiNT. 

See  Indictment  and  Infonnation. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Payment;  Re- 
lease. 

^=95(2)  (NJ.)  Where  a  claim  is  disputed  m: 
unliquidated,  the  creditor's  acceptance  and  re- 
tention of  a  check  tendered  in  full  satisfaction 
constitutes  an  accord  and  satisfaction. — Decker 
V.  George  W.  Smith  &  Co.,  08  A.  915. 
^=>6(2)  (N.J.)  Where  a  claim  is  unliquidated 
or  in  dispute,  payment  or  acceptance,  in  sati»- 
faction,  of'  a  less  sum  than  claimed,  operates 
as  an  accord  and  satisfaction. — Decker  t.  George 
W.  Smith  &  Co.,  96  A.  915. 

Payment  of  less  than  that  due  is  not  an  ac- 
cord and  satisfaction,  unless  there  is  a  bona 
fide  dispute  as  to  the  liability  or  the  amount 
thereof,  or  the  damages  are  unliquidated. — Id. 
€=324  (N.J.)  Where  the  issue  was  whether  a 
purt  payment  was  an  accord  and  satisfaction 
held  that,  under  conflicting  evidence,  the  ques- 
tion whether  the  amount  of  the  claim  was  dis- 
puted was  for  the  jury. — Decker  v.  (^eotge  W. 
Smith  &  Ca,  96  A.  915. 

COMPUTATION. 

fiee  Limitation  of  Actions,  «=>60-127. 

CONCLUSION. 

See  Evidence,  <8=9471-601. 

CONCLUSIVENESS. 

See  Acknowledgment;  Appeal  and  Error,  4=> 
1008;   Criminal  Law,  <S=sllll. 

CONDEMNATION. 

See  H!minent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «s»454,  470. 

CONDITIONS. 

See  Deeds,  «s>166;  Insurance,  «=>2S2:  Kew 
Trial,  «=>161. 

CONDONATION. 

See  Divorce,  «=>49. 


CONFESSION. 

See  CrlngJnal  Law,  4=»531;  Judgment,  4=968. 

CONFLICT  OF  LAWS. 

See  Bastards,  «=>06 ;  Husband  and  Wife.  «s» 
31;  Master  and  iServant 

CONNECTING  CARRIERS. 

See  Carriers,  «=»1T2-185. 

CONSIDERATION. 

See  Accord  and  Satisfaction,  4s»58;  Bills  and 
Notes,  «s>02;  Evidence,  «=>419:  Sales,  «=> 
19,  20;    Vendor  and  Purchaser,  «s9235. 


See  Factors. 


CONSIGNMENT. 
CONSPIRACY. 


n.  CRIMIKAI.  BESPONSIBHiITT. 
(A)  OSenaes. 

<8=s>24  (N.J.)  Where  the  instigator  of  and  a 
necessary  party  to  the  the  alleged  conspiracy 
to  pervert  the  due  administration  of  the  laws 
in  violation  of  2  Comp.  St  1910,  p.  1757,  {  37, 
pursuant  to  which  defendants  were  to  be  paid 
for  their  votes  as  members  of  a  city  council,  was 
a  detective  in  the  employ  of  state  officers  to 
detect  defendants  in  corrupt  conduct  and  there- 
by prevent  injury  to  the  public,  held,  that  there 
was  no  conspiracy. — State  v.  Dougherty,  96  A. 
56. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statntes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Partial  invalidity  of  statutes,  see  Statutes,  «=» 
64. 

Special  or  local  laws,  see  Statutes,  $=>79-07. 

Subjects  and  titles  of  statntes,  see '  Statutes, 
«=>107-123. 

n.  C0N8TBU0TI01T.     OPERATION, 

AHD   EMFOROEMSNT   OF   GON- 

STITUTIONAX.  PROVXSIOHS. 

®=542  (N.J.Ch.)  On  bill  in  nnme  of  trust  com- 
pany by  commissioner  of  banking  in  possession 
of  its  business  and  property,  to  recover  losses 
from  their  negligence  as  directors  defendants 
could  not  object  that  the  statute  giving  com- 
missioner possession,  etc.,  was  unconstitutional 
as  depriving  company  of  property  without  due 
process  of  law.— Roseville  Trust  Co.  v.  Mott.  96 
A.  402. 

€=>42  (R.1.)  Adnlt  employes  cannot  raise  ques- 
tion of  constitutionality  of  Workmen's  Com- 
pensation Act  on  ground  of  unjust  discrimina- 
tion between  employers  and  as  depriving  minor 
employes  of  property  without  due  process. — 
Sayles  v.  Foley,  96  A.  340. 

Employe  of  accepting  employer  cannot  ques- 
tion validity  of  Workmen's  Compensation  Act 
on  ground  that  employe  of  nonaccepting  em- 
ployer has  no  sach  election. — ^Id. 

Employe  cannot  question  constitutionality  of 
Workmen's  Compensation  Act  on  ground  of  dele- 
gation of  legislative  power  by  provision  of  ar- 
ticle 4,  permitting  employer  and  employe  to  pro- 
vide benefit  scheme  in  lieu  of  compensation  pro- 
vided by  act,  where  such  employe  has  made  no 
such  agreement  with  employer. — Id, 
9=348  (Md.)  Statutes  are  presumed  to  be  pass- 
ed in  full  recognition  of  the  constitutional  rights 
of  the  citizen.— E.  H.  Frazier  &  Son  v.  Leas,  06 
A.  764. 
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®=>48  (N.J.)  A  statute  is  preeumed  to  be  a 
binding  enactmeiit  nntil  it  is  judicially  declared 
iayalid;.  consequently  a  statute  relating  to  com- 
mission  form  of  goTernment  must  after  an  elec- 
tion thereunder  be  treated  as  valid,  notwith- 
standing it  Ib  questioned. — ^Devlin  v.  Wilson,  90 

^=948  (R.I.)  Legislatire  acts  are  presumed  val- 
id, court's  duty  being  to  sustain  them  unless 
unconstitutional  beyond  reasonable  doubt. — 
Saylea  v.  Foley,  96  A.  340. 
®=>48  (R.I.)  It  cannot  be  assumed  that  the 
Legislature,  by  Laws  1913,  c.  1012,  f  16,  em- 
powering a  Division  Commission  to  do  all  acts 
necessary  to  completely  divide  a  town,  intended 
to  delegate  its  sole  legislative  authority  to  pro- 
vide for  continued  accumulation  of  a  sinking 
fund  created  by  Laws  1901,  c.  942,  S  2,  to  re- 
tire bonds  of  the  town. — Town  of  Warwick  v. 
Rhode  Island  Hospital  Trust  Co.,  96  A.  508. 

m.  DISTRIBUTION  OF  OOVEBN- 

BCBNTAI.  FOWEBS  AND 

FimOTIONS. 

(A)  Levlalatlve  Powers  and  Delearation 
Thereof. 

«=>56  (N.J.)  Act  April  21,  1911  (P.  L.  p.  378) 
I  17(a),  does  not  give  board  of  public  utility 
commissioners  power  to  decree  specific  perform- 
ance of  a  contract,  which  is  equitable  power  in- 
hering in  Court  of  Chancery  under  Const.  1844. 
—Public  Service  Electric  Co.  v.  Board  of  Pub- 
Uc  Utility  Oom'rs,  96  A.  1013. 

Legislature  cannot  impair  jurisdiction  of  con- 
stitutional court  by  preventing  its  exercise  or 
creating  a  co-ordinate  authority. — Id. 
€=358  (N.J.Ch.)  The  Legislature  cannot  impair 
the  jurisdiction  of  a  constitutional  court,  either 
b^  preventing  its  exercise  or  creating  a  co-or- 
dinate authority. — Ex  parte  Thompson,  96  A. 
102. 

€=>64  (R.I.)  Workmen's  Compensation  Act  ris 
not  invalid  as  delegating  legislative  power  in 
giving  employers  election  to  accept  or  reject 
act.— Sayles  v.  Foley,  96  A.  340. 

V.  FEBSONAX.   CIVH.  AND   FOI.ITX> 
OAL  BIOHTS. 

$=»83  (R.I-)  In  view  of  preceding  legislation 
and  Pub.  Laws  1822-44,  p.  981,  Pub.  Laws 
1844r-S7,  p.  672,  and  Gen.  Laws  1909,  c.  354,  §§ 
35,  36,  63,  Pub.  Laws  1912.  c.  825,  {  21,  au- 
thorizing the  board  of  control  and  supply  to 
make  contracts  for  convict  labor,  is  not  invalid, 
under  Const,  art.  1,  §  4,  prohibiting  slavery. — 
Anderson  v.  Salant,  96  A.  425. 
<S=»87  (N.J.Sup.)  Act  April  20,  1909  (P.  L. 
p.  325),  and  Act  April  9,  1914  (P.  L.  p.  267), 
imposing  a  transfer  tax  do  not  violate  Const, 
art.  1,  par.  1,  guaranteeing  the  right  to  acquire, 
possess,  and  protect  property. — Howell  v.  Ed- 
wards, 96  A.  186. 

$=>89  tR-I.)  Workmen's  Compensation  Act  is 
not  invalid  as  depriving  freedom  of  contract  by 
article  1,  i  0,  providing  for  waiver  of  ccanmon- 
law  action  by  employ^  failing  to  give  notice. — 
Sayles  v.  Foley,  96  A.  340. 
€=^90  (Conn.)  The  constitutional  guaranty  of 
free  speech  and  press  held  not  contravened  by 
Gen.  St.  1902,  {  1284.— State  t.  Pape,  96  A. 
313. 

VI.   VESTED  BIOHTS. 

<&=»ttl  (N.J.)  Act  March  30.  1914  (P.  L.  p. 
133),  authorizing  Chancellor  to  extend  time  for 
appealing,  held  void  as  applied  to  decree  estab- 
lishing property  rights  where  time  for  appeal- 
ing under  Act  May  15,  1907  (P.  L.  p.  452),  had 
expired  before  the  Act  of  1914  was  enacted. — 
Plahn  V.  Givemaud,  96  A.  40. 

Vn.   OBLIGATION  OF  CONTRACTS. 

(B)  Contract*  of  States  and  Manlctpallttea. 

«s»l2l  (Md.)  Constitutions  of  1851  and  1867, 
prohibiting  granting  of  irrepealable  or  un- 
amendable  charter,  did  not  deprive  the  state  of 


the  power  to  eater  'into  a  conti^et  irrepealable 
in  its  nature 'and  within  Const;  U.  S.  art  1, 
{  10.— State  V.  Baltimore  &  O.  R.  Co.,  96  A» 
636. 

«s>l2S  (Md.)  A  charter  granted  to  a  railroad 
prior  to  Const  1851  held  a  contract  within 
Const  U.  S.  art  1,  f  10,  which  could  not  be 
modified  except  by  action  of  the  Legislature 
and  the  assent  of  the  company. — State  ▼.  Balti- 
more &  O.  R.  Co.,  96  A.  636. 
®=>I29  (Md.)  Unde*  Constitutional  provisions 
making  corporate  charters  subject  to  repeal  or 
alteration.  Code  Pub.  Civ.  Laws,  art.  21,  S  92. 
and  article  53,  |  24,  if  applicable  to  leases  of 
an  incorporated  association,  did  not  impair  the 
obligation  of  its  charter  contract  (Act  1874,  e. 
135).— Walker  v.  Washington  Grove  Ass'n,  96 
A.  682. 

<S=>I37  (Md.)  Acts  1878,  e.  155,  imposing  on 
a  railroad  company  a  gross  earnings  tax,  K^d 
a  contract  between  the  state  and  the  company 
within  Const  U.  S.  art.  1,  §  10,  notwithstand- 
ing the'  state  Constitution  of  1867.— State  t. 
Baltimore  &  O.  R,  Co.,  96  A.  636. 

Acts  1878,  c.  155,  imposing  a  gross  earnings 
tax  on  a  railroad  company,  heJd  a  contract  be- 
tween the  state  and  tiie  company  so  far  as  it 
affected  branch  of  the  company. — Id. 

Acta  1878,  c.  195,  imposing  a  gross  earnings 
tax  on  a  railroad  company,  held  to  fix  taxation 
on  a  branch  constructed  under  a  franchise 
granted  in  1866,  while  the  Constitution  pro- 
hibiting granting  of  irrepealable  charter  was  in 
force. — Id. 

$=9 1 38  (Md.)  Charter  of  a  railroad  granted  in 
1826  is  a  contract  between  the  state  and  the 
compan];  within  Const.  U.  S.  art  1,  f  10,  and 
the  Legislature  may  not,  without  the  consent 
of  the  company,  repeal  or  modify  immunity 
from  taxation  conferred  by  charter. — State  v. 
Baltimore  &  O.  R.  Co.,  96  A.  636. 
9=9 1 43  (R.I.)  Where  a  sinking  fund  for  the  re- 
tirement of  municipal  bonds  was  .created  by 
statute  (Laws  1901,  c.  942,  i  2),  it  became  a 
part  of  the  contract  with  purchasers  of  the 
bonds,  and  division  and '  apportionment  of  the 
fund  conid  not  be  made  under  chapter  1012,  di- 
viding the  town  which  issued  the  bonds,  since 
that  would  impair  the  obligation  of  the  contract 
— Town  of  Warwick  v.  Rhode  Island  Hospital 
Trust  Co.,  96  A.  508. 

IX.  FBXVUiEOES  OB  HfMUNlTlES. 
AND    OI.ASS   X.EOISX.ATION. 

(g»208  (N.H.)  Laws  1916,  c  109,  |  34,  provid- 
ing that  no  trust  company,  banking  company,  or 
similar  corporation  shall  hereafter  be  appoint- 
ed administrator,  etc.,  is  not  unconstitutional  as 
class  legislation. — Appeal  of  Woodbury,  96  A. 
299. 

X.  EQUAI.    FBOTECTION    OF    I.AWS. 

9=32 1 1  (R.L)  Under  equal  protection  provision 
of  Const  U.  S.  Amend.  14,  |  1,  class  legislation 
which  is  reasonable,  not  arbitrary  or  capricious, 
and  according  to  general  considerations  and  con- 
ditions is  permissible;  wide  latitude  being  al- 
lowed states  in  classifying  on  any  reasonaUe 
basis.— Sayles  v.  Foley,  96  A.  340. 
<g=>229  (N.J.Sup.)  Act  April  20,  1909  (P.  L. 
p.  325),  and  Act  April  9,  1914  (P.  L.  p.  267), 
imposing  a  transfer  tax,  do  not  violate  Const 
U.  S.  Amend.  14,  as  denying;  equal  protection; 
the  assessment  and  exemption  provided  bring 
based  on  reasonable  and  general  classificatioiia. 
— HoweU  V.  Edwards,  96  A.  186. 
<S=>240  (N.J.)  Acts  1908,  p.  375,  f  3  (2  Comp. 
St  1910,  p.  1769,  i  70f),  making  illegal  sales  by 
licensed  dealers  to  minors,  is  not  invalid  under 
the  Fourteenth  amendment  because  inapplica- 
ble to  unlicensed  sales,  which  are  governed  gen- 
erally by  Crimes  Act,  i  66,  and  Werts  Act  1889. 
—State  V.  PisanieUo,  96  A.  89. 
<8=s245  (R.I.)  Exclusion  of  domestic  and  agri- 
cultural employes  from  its  operatioii  does  not 
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invrildate  WorkmeVi's  Oompensation  Act  u"  de- 
nying equal'  niotection  of  the  laws. — Saylea  t. 
XVkley,  96  A.  840. 

Exdusion  of  employers  of  five  or  leas  work- 
iaen  and  tbeir  employes  from  its  operation  doeg 
not  invalidate  Workmen's  Compensation  Ac^ 
as  denying  equal  protection  of  the  laws. — Id. 

flxclasiOB  of  employes,  receiving  more  than 
fl,800  per  year  and  casual  employes  from  its 
operation  by  the  Workmen's  Compensation  Act, 
is  not  unreasonable  classification  as  denying 
«qual  i)rotection  of  the  laws. — Id. 

In  giving  employ^  of  nonaccepting  employer 
common-law  action  not  subject  to  defenses  of 
contributory  negligence,  assumed  risk,  and  fel- 
low servant,  but  leaving  common-law  action  of 
nonaccepting  employs  of  accepting  employer  sub- 
ject thereto,  Workmen's  Compensation  Act  does 
not  deny  equal  protection  of  the  laws. — Id. 

XI.  DUE  PROCESS  OF  rAW. 

4=s»255  (Md.)  Bastardy  and  Fornication  Lav, 
i  3,  requiring  the  justice  of  the  peace,  irrespec- 
tive of  his  belief  as  to  the  truth  of  the  charge, 
to  commit  to  custody  any  person  accused  of 
lieing  the  father  of  a  bastard  child,  unless  he 
give  security  for  his  appearance  in  court,  the 
proceeding  before  the  jury  being  simply  a  pre- 
liminary examination,  is  not  unconstitutional 
«s  depriving  accused  of  his  liberty  without  due 
process.— Hamilton  v.  State,  06  A.  62.3. 
«=>296  (N.J.Cfa.)  4  Comp.  St.  1910,  p.  5663,  | 
22,  under  which  trust  company  was  incorporat- 
ed, as  amended  by  P.  L.  1913,  p.  282,  provid- 
ing that  when  ccKnpany  violates  its  charter,  etc., 
commissioner  of  banking  may  take  possession  of 
its  property  and  business,  held  not  to  deprive 
company  of  property  without  due  process  of 
law.— Roseville  Trust  Co.  v.  Mott,  96  A.  402. 
9=>30l  (H.!.)  Provision  of  Workmen's  Compen- 
sation Act,  art  5,  |  3,  restricting  its  application 
to  injuries  sustained  after  taking  effect,  does  not 
invalidate  Workmen's  Compensation  Act,  as  de- 
priving employ^  accepting  the  act  before  ao  aiC- 
cident  to  him  of  property  without  due  process. — 
Sayles  v.  Foley,  96  A.  34a 

CONSTRUCTION. 

See  Bonds;  Contracts,  «=>147-234;  Covenants, 
«=>49-79;  Criminal  Law,  <&=»822;  Deeds, 
«=>119-166;  Guaranty;  Husband  and  Wife, 
«=>31 ;  Insurance,  «=»146,  177,  726;  Release, 
<S=»29 ;  Sales,  ®=»66,  88,  279;  Statutes,  «=» 
lSl-228:  Trial,  <e=5»295, 296;  Trusts,  «=»131- 
162;   WilU,  ®=»439-e97. 

CONTEMPT. 

See  Habeas  Corpus,  «Ba30. 

CONTEST. 

See  Elections,  <8=269-306. 

CONTINGENT  ESTATES. 

See  WUls,  €3«>8S0,  634. 

CONTINUANCE. 

See  Criminal  Law,  «s>589. 

4=s>  1 1  (Pa.)  Denial  of  continuance  sought  be- 
xiause  plans  of  the  building  were  not  asked  for 
by  plaintiff  or  attached  to  his  declaration,  held 
not  an  abuse  of  discretion,  where  it  appeared 
that  the  plans  were  not  material. — Hartley- 
Zeigler  Co.  t.  Bacon,  96  A.  257. 

CONTRACTS. 

See  Accord  and  iSatlsfactlon ;  Account  Stated; 
Assumpsit,  Action  of;  Bailment;  Bankrupt- 
cy, €=»31 8;  Bills  and  Notes;  Bonds;  Breadi 
<rf  Marriage  Promise;  Bridges,  *=»20;  Bro- 
kers, <8=>49,  56,  63;  Cancellation  of  Instru- 
ments;   Carriers,  4=»6.3 ;    Chattel  Mortgages; 


Compromise  and  Settlement;  Constitutional 
Law.  «=»89.  121-143:  Convicts,  <»3>10: 
Counties:  Covenants;  Damages.  €s»23,  40; 
Deeds;  evidence,  «=9408-4ei;  Frauds.  Stat- 
ute of ;  Guaranty :  Husband'  and  Wife,  ^=> 
31,  32,  105.  205 ;  Insurance,  «=»726 ;  Uens ; 
Limitation  Of  Actions,  ^ssSO;  Master  and 
Servant,  ®=>3 ;  Mechanics'  Liens ;  Munici- 
pal Corporations,  ®=>350-373;  Payment;  llef- 

.  ormation  of  Instruments ;  Release  ;  Sales ; 
Specific  Performance:  Stipulations:  Subro- 
gation;   Towns,  «=>37:   Trial.  «:s>2.52,  253; 

.   Vendor  and  Purchaser;    Work  and  Labor. 

I.    REQUISXTEiS    AKD    VALIDITY. 
(B)   Parties,    Proposals,    anA     Aoct'ptanre. 

€=»I4  (Vt.)  That  certain  statements  led  plain- 
tiff to  believe  that  defendants  would  be  respon- 
sible for  continuance  of  a  buUding  did  not  ren- 
der defendants  liable  unless  the  language  used 
was  such  as  to  give  plaintiff  a  ri^bt  to  under- 
stand that  it  constituted  a  promise  to  pay. — 
Pocket  T.  Almon,  96  A.  421. 

(E)   Valldttr  of  Assent. 

^=993  (Md.)  One  signing  a  contract  without 
reading  it  cannot  escape  Ifability  under  it,  oc- 
casioned by  his  o^Yn  carelessness,  where  the 
contract  was  executed  without  coercion  or  un- 
due persuasion. — McGrath  v.  Peterson,  96  A. 
551. 

(F)   IiesalUy  of   Otijeet   and    of    Consiaer* 
atton. 

4ts>123(l)  (Pa.)  All  agreements  for  pecuniary 
eonsideratious  to  control  the  business  operations 
of  the  government  are  void  as  against  public 
policy,  without  reference  as  to  whether  improp- 
er means  are  attempted  or  used  in  tbeir  execu- 
tion.—Kuhn  V.  Buhl,  96  A.  077. 
«s>l32  (Pa.)  A  written  contract  executed  in 
Pennsylvania  held  unenforceable  where  the  real 
consideration  .was  that  one  contracting  party 
shoidd  witltdraw  his  competitive  proposal  to 
perform  labor  in  Uie  reclamation  of  land  under 
Act  Cong.  Aug.  18,  1894,  Act  Cong.  June  11, 
1896,  and  Act  Cong.  March  3,  1901,  accepted 
by  Rev.  Codes  Idaho,  U  1613-16a4,— Kuh«  v. 
Buhl,  96  A.  977. 

Where  a  public  right  Is  to  tie  disposed  of  by 
government  officers  or  agents,  public  policy  for-, 
bids  tliat  one  competing  applicant  shall  cun-' 
tract  for  the  extinguishment  of  another's  com- 
petition, and  invalidates  all  contracts  made  for 
that  purpose. — Id. 

€=?I36  (Pa.)  A  contract  prohibited  by  public 
policy  will  be  declared  illegal,  though  no  actual 
injury  may  have  resulted  to  the  public  in  the 
particular  instance;  the  test  being  the  evil  tend- 
ency of  tlie  contract,  and  not  its  actual  result 
—Kuhn  V.  Buhl,  96  A.  977. 
iS=>l37(l)  (Pa.)  Where  the  consideration  of  a 
contract  is  indivisible,  and  a  part  is  illegal,  it 
falls  as  a  whole.- Kuhn  v.  Buhl,  96  A.  977. 
^s>l42  (Pa.)  Whether  a  contract  is  against 
public  policy  is  a  question  of  law  for  the  court 
to  determine  from  all  the  circumstances  in  each 
case.— Kuhn  v.  Buhl,  96  A.  977. 

n.  ooNBTRxrcnoH  Aia>  operatioit. 

(A)   General  Rules   of  Constractlon. 

9=9 1 47  (Md.)  In  ascertaining  and  declaring  the 
intention  of  the  parties  as  expressed  in  a  written 
contract,  the  court  will  place  itself  in  their 
situatiim  when  they  made  the  contract  so  as 
to  view  the  circumstances  from  their  stand- 
point—Phcenix  Pad  Mfg.  Co.  T.  Rotu,  96  A. 
762. 

<g=>l52  (Md.)  Though  full  justice  is  not  done 
by  the  application  of  the  law  in  construing  a 
contract,  tue  court  oannot,  in  order  to  do  jus- 
tice, read  into  a  contract  matters  not  embraced 
therein.— Washington,  B.  &  A.  R.  Co.  v.  Moss. 
96  A.  273. 
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4=3 1 54  (Conn  J  When  contract  is  bo  ambiguons 
as  to  admit  of  two  constroctlons,  one  fair  and 
reasonable,  the  other  nnusual  and  unreasonable, 
the  reasonable  interpretation  is  to  be  preferred. 
— MacDonald  t.  .Sltna  Indemnity  Co.,  96  A. 
926. 

^=9(70(1)  (N.J.)  Constmction  of  grading  con- 
tract, where  conceded  by  parties  not  to  apply 
to  removal  of  knoll,  held  immaterial  in  action 
for  payment  of  removal  of  knoll. — ITurman  v. 
Feibleman  &  Lehman  Co.,  96  A.  886. 
4=>I76  (Md.)  The  constniction  of  a  written 
contract  is  a  question  of  law  for  the  court. — 
Phoenix  Pad  Mfg.  Co.  v.  Both,  96  A.  762. 
4=>I76(1)  (N.J.)  Where  language  of  grading 
contract  did  not  include  removal  of  knoll,  ana 
evidence  showed  that  removal  was  not  contem- 
plated when  contract  was  made,  question  wheth- 
er removal  was  under  payment  terms  of  con- 
tract held  for  jury.— Furman  v.  Fableman  & 
I.ehman  Co.,  96  A.  886. 

Where  removal  of  knoll  was  not  covered  by 
grading  contract,  question  whether  plaintiff's 
payment  for  removal  was  at  contract  price  or 
upon  a  quantum  meruit  held  for  the  jury.— Id. 
<S=>I76(1)  (N.J.)  The  meaning  of  an  unambigu- 
ous written  contract  is  for  the  court. — Decker 
v.  George  W.  Smith  &  Co.,  96  A.  915. 

(O)   Snbjeet-Mstter. 

<8=>I99  (Pa.)  The  "plans"  of  a  building  are 
not,  in  tiie  same  sense,  or  to  the  same  extent, 
to  be  considered  an  integral  part  of  the  con- 
tract as  are  the  "specifications."  Their  of- 
fice is  rather  to  illustrate  and  explain  what  is 
to  be  done.— Hartley-Zeigler  Co.  v.  Bacon,  96 
A.  257. 

(F)   Compenaation. 

$=9228  (Md.)  Plaintiff  completing  work  accord- 
ing to  the  terms  of  contract  was  entitled  to  re- 
cover the  contract  price. — Bluthenthal  &  Bick- 
art  V.  May  Advertising  Co.,  96  A.  434. 
<S=>230  (N.J.)  Where  the  owner  of  a  building 
agreed  to  pay  subcontractors  if  they  would  con- 
tinue and  would  not  quit,  they  may  recover  the 
value  of  the  work,  though  no  terms  of  payment 
were  agree*  upon  and  no  amount  fixed. — Paul  v. 
Haber,  96  A.  41. 

$=>234  (Me.)  Parties  who  contracted  for  the 
'  construction  of  a  concrete  wall  across  the 
mouth  of  their  cove  to  make  a  swimming  pool 
were  entitled  to  reasonably  good  work  and 
material  and  to  reasonable  deductions  if  they 
did  not  receive  it. — Giles  v.  Robinson,  96  A. 
745. 

in.  MODIFIOATION  Ain>  BfEROZTR. 

4=>238  (Md.)  Where  there  was  no  common 
understanding  of  the  parties  as  to  the  words 
used  in  a  modification  of  their  original  con- 
tract, there  was  no  meeting  of  minds,  and 
therefore  no  modification  of  the  contract. — Fur- 
ness-Withy  &  Co.  v.  Fahcy,  96  A.  619. 
$s>247  (Md.)  In  an  action  for  hreacb  of  a  con- 
tract to  furnish  a  vessel  to  carry  grsin,  the 
defendant,  setting  up  an  alleged  modification 
of  the  original  contract,  had  the  burden  of 
proving  such  modification. — ITurnesB-Withy  & 
Co.  v.  Fahoy,  96  A.  619. 

$=»248  (Md.)  In  an  action  for  breach  of  con- 
tract to  furnish  vessel  to  cart?  grain,  defend- 
ed on  the  ground  that  the  plaintiff's  assent  to 
defendant's  specification  that  a  shipment  should 
be  carried  by  certain  vessel,  modified  the  con- 
tract, the  question  whether  there  had  been  a 
modification  was  for  the  jury. — Fumess-Withy 
&  Co.  v.  Fahey,  96  A.  619. 

IV.  ABSCISSION    ANS    ABANDON- 
MENT. 

€=»274  (Me.)  Repudiation  and  cancellation  of 
substituted  contract  does  not  revive  former  con- 
tract.—St.  Croix  Co.  T.  Sea  Coast  Canning  Go- 
96  A.  1069. 


V.   PERFOBMAXOE  OB  BSEACH. 

®=»300(2)  (Pa.)  Under  provision  in  constmc- 
tion contract  for  payment  by  contractor  of  $40 
for  each  day  completion  of  work  was  delayed 
beyond  fixed  date,  contractor  was  not  liable  tor 
delay  caused  by  extra  work.— Foye  v.  Lilley 
Coal  &  Coke  Co.,  96  A.  987. 
<S=>306  (N.J.)  In  a  contractor's  action  for  the 
difference  between  the  amount  paid  him  plus 
expense  to  defendant  of  completing  the  building, 
and  the  contract  price,  held,  that  defendant  was 
not  entitled  to  have  expense  of  doing  work  not 
contemplated  by  the  plans  and  specifications  de- 
ducted from  the  contract  price. — Copiiola  v. 
Grande,  96  A.  67. 

In  a  contractor's  action  for  the  difference  be- 
tween the  amount  paid  him  plus  expense  to 
plaintiff  of  completing  the  building  as  permit- 
ted by  the  contract,  and  the  contract  price,  held, 
that  it  was  immaterial  ^^ether  plaintiff  was 
wrongfully  or  rightfully  excluded  from  the 
building.— Id. 

"SsaSaSd)  (N.J.)  Whether  plaintiff  abandoned 
grading  work  contracted  for  or  stopped  on  de- 
fendant's orders  held  for  jury. — Fnrman  v.  Fei- 
bleman &  Lehman  C^..  96  A.  886. 

VI.  ACTIONS   FOB  BREACH. 

4=»330  (N.J.)  Claimants  under  stop  notices 
served  on  the  owner  held  not  necessary  parties 
to  the  building  contractor's  action  against  the 
owner  for  the  difference  between  the  amount 
paid  on  the  contract  plus  the  owner's  expense  in 
completing  the  building,  and  the  contract  price. 
— Coppola  V.  Grande,  96  A.  67. 
€=9349  (Md.)  In  action  to  recover  for  work 
performed  under  advertising  contract,  defended 
on  ground  that  plaintiff  had  not  personally  se- 
lected the  locations  for  the  signs,  testimony  as 
to  the  method  by  which  plaintiff  had  selected 
locations  in  different  cities  held  admissible. — 
Bluthenthal  &  Bickart  v.  May  Advertising  Co., 
96  A.  434. 

^£9349  (Pa.)  Exclusion  of  specifications  of 
the  garage  from  evidence  held  not  error,  where 
it  appeared  that  plaintiff's  contract  to  do  work 
and  furnish  material  made  no  mention  of  such 
specification.— Hartley-Zeigler  Co.  v.  Bacon,  96 
A.  257. 

Where  it  appeared  that  the  specifications 
were  not  part  of  plaintiff's  contract  to  furnish 
material  and  perform  labor,  held  that  evidence 
that  specifications  defined  what  constituted  the 
mixture  of  concrete  agreed  on  by  the  parties 
was  properly  stricken  out. — Id. 
<8=>349(7)  (Pa.)  Where  contract  provided  that 
contractor  should  abide  by  prices  fixed  by  com- 
pany's engineer,  but  engineer  told  contractor 
to  go  ahead  and  keep  account  of  cost,  testimony 
as  to  value  of  extra  work  was  admissible.— 
Foye  ▼.  Lilley  Coal  &  Coke  Ca,  96  A.  987. 
€=9353  (Md.)  In  a  suit  to  recover  for  work 
done  under  an  advertising  contract,  defended 
on  the  ground  that  the  work  was  not  satisfac- 
tory to  defendant,  etc.,  Tequest  to  instruct  ver- 
dict for  defendant  held  properly  refused. — Blu- 
thenthal &  Bickart  y.  May  Advertising  Co.,  96 
A.  434. 

®=»353(8)  (Pa.)  Under  agreement  for  damages 
for  delay  in  completion  of  construction  con- 
tract, instruction  authorizing  recovery  for  de- 
lay due  to  contractor's  "neglect"  was  not  er- 
roneous as  authorizing  recovery  only  for  mis- 
conduct— Foye  v.  Lilley  Coal  &  Coke  Co.,  96 
A.  987.  , 

®=>353(11)  (Pa.)  In  action  ttyt  extra  work  un- 
der contract  with  mining  company,  instructions 
that  the  work  in  question  was  part  of  the  work 
contemplated  by  the  contract  held  properly  re- 
fused under  the  evidence. — Foye  v.  Lilley  Coal 
&  Coke  Co..  96  A.  987. 

CONTRADICTION. 

See  Witnesses,  «=9406k 
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CONTRIBUTORY  NEGLIGENCE. 

aee  Negligence,  4=993,  122,  141. 

CONVERSION. 

See  TroTer  aad  CktBTvrsloii. 

«=s|5  {N.J.Ch.)  The  presumption  of  a  notional 
'conversion  will  not  be  indulged  in,  where  the 
will  clearly  shows  testatrix's  intention  in  re- 
spect thereto.— Martin  v.  Kimball,  96  A.  56S. 
«=»I9  (N.J.Ch.)  Where  a  will  devised  land  in 
trust,  with  directions  that  the  rent  be  paid  to 
testatrix's  husband  for  life,  and  after  his  death 
to  her  children,  there  was  no  notional  conver- 
sion of  the  property  at  her  death,  notwithstand- 
ing a  provision  of  the  will  vesting  in  the  trus- 
tees a  discretionary  power,  thereafter  exercised 
by  them,  to  sell  that  part  of  the  land  which  was 
unimproved.— Martin  v.  Kimball,  96  A.  665. 

A  notional  conversion  of  land  will  not  be  re- 
ferred to  a  time  anterior  to  the  time  when  con- 
version is  directed  by  the  wiU. — Id. 

CONVEYANCES. 

See    Chattel    Mortgages ;     Deeds ;     Fraudnlent 
(Conveyances;     Husband   and    Wife,    9=»14; 


Mortgages. 


CONVICTS. 


4=»6  (B.l.)  Where  a  convict  sought  to  recover 
from  a  prison  contractor  on  the  ground  that  he 
had  by  force  and  threats  been  compelled  to 
render  services  for  the  contractor,  it  will  not 
be  inferred  in  favor  of  the  declaration,  which 
did  not  so  aver,  that  the  contractor  exercised 
compulsion. — Anderson  t.  Salant,  96  A.'  425. 
^=>  1 0  (R.I.)  Where  a  prison  contractor  receives 
services  of  a  convict  under  a  void  contract  or 
commitment,  or  on  a  holding  over  after  the  ex- 
piration of  the  term,  there  is  an  implied  promise 
on  the  part  of  the  contractor  to  compensate  the 
convict.— Anderson  v.  Salant,  96  A.  425. 

If  a  convict  is  improperly  reduced  to  the 
status  of  a  slave^  and  a  contractor  with  knowl- 
edge thereof  receives  his  labor  as  such,  the  con- 
tractor is  guilty  of  a  tort,  which  by  implica- 
tion raises  a  promise  to  compensate  the  con- 
vict for  his  labor. — Id. 

CORPORATE  RECORDS. 

See  Bridence,  18=9362. 

CORPORATIONS. 

See  Banks  and  Banking;  Beneficial  Associa- 
tions; Carriers;  Commerce,  ^=>40;  Consti- 
tutional Liaw,  4=964,  129;  Limitation  of  Ac- 
tions, 4=>12l ;  Mnnicipal  Corporations ;  Kail- 
roads;  Street  Railroads;  Tuation,  4=3ll7- 
150 ;  Telegraphs  and  Telephones ;  WiUs,  4=» 
684. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

4=>I0  (Conn.)  When  a  private  corporation  is 
created  by  special  charter,  the  corporators 
named  in  the  charter,  acting  as  such,  must  ac- 
cept it  in  order  for  the  corporation  to  exist, 
but  tlie  acceptance  may  be  presumed  from 
the  exercise  of  corporate  iowers.-Board  of  Wa- 
ter Com'rs  of  City  of  llartford  v.  Manchester, 
96  A.  182. 

4=»I4  (N.J.Sup.)  Production  of  electricity  held 
a  species  of  manufacturing  within  Act  Nov.  22, 
1791  (Paterson's  Laws  ISOOj  p.  104),  incor- 
porating society  with  authority  to  engage  in 
manufacturing,  especially  in  view  of  section 
87.— Society  for  Establishing  Usefnl  Manufac- 
tnres  v.  City  of  Paterson,  96  A.  92. 
4s>29(2)  (Pa.)  A  corporate  franchise  charter 
cannot  be  collaterally  attacked  by  an  individual 
in  a  proceeding  under  Act  June  10,  1S71  (P.  L. 
1360).— Curry  v.  Harmony  Electric  Co.,  96  A. 
822. 


n.  OOBPOBATE  EXISTENCE  AND 
FRANCHISE. 

^s>38  (Conn.)  When  a  corporation  is  already 
in  existence,  the  Legislature,  viithin  constitu- 
tional limits,  may  amend  its  charter  without 
its  assent.- Board  of  Water  Com'rs  of  City  of 
Hartford  v.  Manchester,  90  A.  182. 

IV.   CAPITAI..  STOCXE,  AND  DIVI- 
DENDS. 
(B)   Snbaeriptlon   to    Stock. 

4=>80  (N.J.)  The  purchase  of  stock  in  a  cor- 
poration inouced  by  fraudulent  representations 
of  the  corporation's  agent  is  merely  voidable 
at  the  option  of  the  purchaser,  and,  until  be 
exercises  such  option,  be  is  a  stockholder  of 
the  corpotation. — Boe  v.  Oradell  Farms  Dairy 
Co.,  96  A.  65. 

(C)  lasne  of  CertlfliMitea. 

®=»99(2)  (N.J.)  That  a  corporation  bought 
property  from  a  corporation  holding  a  control- 
ling interest  in  the  buyer,  at  a  greater  price 
than  the  seller  paid,  was  not  sufficient  to  charge 
the  buyer's  directors  with  fraud  under  Corpo- 
ration Act,  I  49. — McMahon  v.  Pneumatic  Tran- 
sit Co.,  96  A.  999. 

(D)  Tramafer  of  81i»rea. 

4=>lll  (Yt)  An  owner  of  corporate  stock  may 
convey  the  beneficiiU  interest  for  a  time  to  one 
with  remainder  to  another,  unhampered  by  any 
power  of  the  corporation  to  disturb  the  pur- 
pose of  the  conveyance. — In  re  Heaton's  Hstate, 
96  A.  21. 

(E)   Intereat,  Dlvldenda,  and  New  Stock. 

4=>I55  (Md.)  An  income  dividend  declared  by 
a  corporation  is  payable  to  the  person  entitled 
at  the  time  it  is  declared. — Miller  v.  Safe  Depos- 
it &  Trust  Co.  of  Baltimore,  96  A.  766. 

V.  MEMBERS   AND    STOCKHOLDERS. 

(A)  Rtarkta  and  XlabUftica  aa  to  Cor- 
poratioa. 

«=»I82  (N.J.)  Where  a  stockholder  with  knowl- 
edge of  the  facts  votes  to  issue  stock  for  prop- 
erty bought,  and  waits  two  years  while  the 
contract  is  substantially  carried  out,  he  cannot, 
in  the  absence  of  fraud,  have  the  sale  set  aside 
for  overvaluation  .of  the  property. — McMahon 
T.  Pneumatic  Transit  Co.,  96  A.  999. 

VI.  OFFICERS  AND  AGENTS. 

(O  Rfarbta,    Dntlea,    and    Llabllltica   aa    to 
Corporation   and   Ita   Meubeva. 

4=»308(6)  (N.J.)  Where  complainant  was  to 
receive  a  percentage  of  the  net  profits  of  a  cor- 
poration and  the  treasurer  resigned,  held,  that 
as  against  complainant,  the  incoming  treasurer, 
until  the  corporation  acted,  woS  entitled  only  to 
receive  what  his  services  were  worth. — Smith  v. 
Bedell  Bros.,  96  A.  898. 

Where  complainant  was  to  receive  a  per- 
centage of  the  net  profits  of  a  corporation,  a 
principal  stockholder  and  officer  of  the  cor- 
poration could  not  as  against  complainant, 
without  any  corporate  action,  charge  'tems 
against  the  corporation  which  should  oe  de- 
ducted from  the  net  profits.- Id. 
4=>308(11)  (N.J.)  In  a  salt  for  accounting 
by  an  employ^  of  a  corporation  who  was  en- 
titled to  a  percentage  of  the  profits,  evidence 
held  to  sustain  the  master's  report— Smith  t. 
Bedell  Bros.,  96  A.  898. 

VII.   CORPORATE   POWERS  AND 
UABELITIES. 

(At   Bjctent  and  Kxerclae  of  Powera  In 
Oeneral. 

€!=»39l  (N.J.)  Act  April  21.  1911  (P.  L.  pp.  380, 
381)  ii  18  (a),  18  (d)  relating  to  discriminatory 
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rates  by  public  atllltieB,  la  prospective  only. — 
Public  Service  Electric  Co.  v.  Board  of  Public 
Utility  Com'rs,  96  A,  1013. 

(B)  Representation  of  Corpomtlon  br  ON 
flocra    and    Amenta. 

«3»432(12)  (N.J.)  Evidence  that  person  having 
bnsiDeaa  with  corporation  called  at  principal 
office,  was  shown  to  contract  department,  and 
introduced  to  vice  president,  apparently  in 
charge,  will  support  inference  of  his  a^rency  for 
corporation. — City  of  Bridgeton  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  96  A.  918. 

(F)  Civil  Aotiona. 

«s>507  (Md.)  Under  Code  Pub.  Civ.  Laws,  art 
2S,  i  67,  providing  that  process  against  a  domes- 
tic corporation  may  be  served  upon  its  presi- 
dent, director,  or  other  officer,  an  attorney  of  the 
corporation  is  not  included  in  the  expression 
"officer."— Washington  &  K.  Ry.  Co.  of  Mont- 
gomery County  V.  Johnson,  96  A.  445. 

Under  Code  Pub.  Civ.  Laws,  art.  23,  |  87,  pro- 
viding for  service  of  process  on  domestic  corpo- 
rations, process  cannot  be  served  on  agents 
where  there  are  resident  directors  in  the  state. 
-Id. 

Vm.   INBOXiVENOT  AND  BEOEIVEBS. 

®=>553  (N.J.)  A  corporation,  in  default  for  four 
years'  taxes  amounting  to  516,000,  and  unpaid 
office  rent,  |3,800,  and  money  borrowed  to  meet 
current  expenses,  $4,000,  and  other  debts,  $8,- 
000,  held  insolvent,  so  that  the  appointment  ot 
a  receiver  was  proper,  where  it  had  no  credit 
and  its  available  assets  were  $1,200  in  cash  and 
apparently  unmdrketable  securities. — Wright  v. 
American  Finance  &  Securities  Co.,  96  A.  387. 
^=9560  (Conn.)  The  court  had  no  jurisdiction 
at  the  instance  of  a  receiver  of  a  construction 
company  building  a  convent  for  a  church,  un- 
less such  church  were  cited  in,  to  declare  void 
a  lien  which  a  subcontractor  had  placed  on  the 
town  records  against  the  property. — Fenton  v. 
Penton  Bldg.  Co.,  96  A.  145. 

The  receiver  of  a  construction  company  could 
sue  at  law  a  church  refusing  to  pay  for  a  con- 
vent building  until  the  matter  of  a  subcontrac- 
tor's lien  should  be  adjusted,  brinfiiiii;  in  the 
subcontractor,  by  proper  pleadings,  to  determine 
the  lien's  validity,  and  hence  it  was  improper 
to  present  an  application  in  the  receivership 
proceedings  to  declare  the  lien  void. — Id. 
€=>5(>0(7)  (Pa.)  Bill  in  equity  by  receiver 
against  former  treasurer  of  corporation  for  ac- 
counting was  properly  dismissed  where  direc- 
tors were  responsible  for  any  mismanagement 
and  treasurer  accounted  for  moneys  coming  to 
his  hands.— Ohio  Valley  Trust  Co.  ▼.  Stewart, 
96  A.  1098. 

(6=9561  (N.J.)  A  receiver  will  be  put  in  posses- 
sion, pending  appeal  from  the  order  appoint- 
ing him,  of  the  assets  of  an  insolvent  holding 
company,  under  restraint  from  disposing  ot 
them,  which  disregarded  orders  of  the  court  to 
produce  books  and  attempted  to  keep  possession 
of  books  and  assets  after  the  appointment. — 
Bull  V.  International  Power  Co.,  96  A.  364. 

«=3586  (N.J.)  Under  Corporations  Act,  g$  21, 
86,  held  that,  after  corporation's  insolvency  and 
receivership,  its  stockholders  induced  to  purchase 
stock  by  false  and  fraudulent  representations 
of  its  agent  could  not  participate  as  creditors 
in  the  distribution  of  its  assets.— Roe  v.  Oradell 
Farms  Dairy  Co.,  96  A.  65. 

Xn.  FOREIOir   CORPORATIONS. 

$=»642  (Vt)  Where  a  foreign  corporation  fur- 
nished its  product,  manufactured  in  and  for- 
warded from  another  state,  to  residents  of  Ver- 
mont, in  some  instances  also  erecting  and  install- 
ing the  same,  furnishing  necessary  labor  and 
supplies.  In  such  Instances  the  corporation  was 
doing  business  in  the  state  within  P.  S.  774, 
prescribing  conditions  to  a  foreign  corporation's 


right  BO  to  do.— Kinnear  ft  Gager  Mfg.  Ca  v. 
Miner,  96  A.  338. 

<8=»66l(2)  (Me.)  Under  Laws  1911,  c  152,  if 
1,  2,  declaring  contracts  of  foreign  corporation 
valid,  but  prohibiting  action  until  compliance,  a 
foreign  corporation  doing  business  in  the  state 
without  compliance  with  the  law  may  recover 
in  an  action  ex  delicto  for  conversion  of  its 
property.— Dominion  Fertiliaer  Co.  r.  White, 
06  A.  1069. 

$=>66l(6)  (Md.)  In  action  by  foreign  corpora- 
tion for  price  of  goods  sold,  fact  that  its  cer- 
tificate of  compliance  with  the  statute*,  en- 
titling it  to  do  business  in  the  state,  was  dated 
after  the  filing  of  a  plea,  setting  up  Its  non- 
compliance therewith,  held  immaterial. — Stras- 
baugh  v.  Steward  Sanitary  Can  Co.  of  Dela- 
ware, Maryland,  and  Virginia,  96  A.  863. 

CORROBORATION. 

Sea  Criminal  Law,  4=3611. 

COSTS. 

See  Divorce,  «e»195. 

I.  NATITRE,  OROinn>8,  AITD  EXTEHT 
OF  BIGHT  QT  GENERAL. 

4=>3  (Yt)  The  rule  that  no  costs  can  be  tax- 
ed against  a  party,  unless  sudi  taxation  is  ex- 
pressly authorized  by  statute,  does  not  apply 
to  cases  in  which  costs  were  allowed  by  the 
common  law  of  England  in  force  October  1, 
1760.— Comstock's  Adm'r  v.  Jacobs,  96  A.  4. 

The  fact  that  P.  S.  6234,  specifying  certain 
items  of  cost  which  may  be  taxed  in  the  Su- 
preme Court,  makes  no  mention  of  the  cost  of 
the  transcript  of  testimony  does  not  prevent 
the  taxation  of  the  costs  thereof. — Id. 

Vn.  ON  APPEAL  OB  EBBOB,  AND 

ON   NEW  TBIAL   OB  MOTION 

THEBEFOB. 

«s>254  (Vfc)  Supreme  Court  rule  6  (77  AtL  vi) 
held  to  authorize  the  allowance  of  costs  of 
transcript  of  testimony  to  the  prevailing  par- 
ty.—Comstock's  Adm'r  v.  Jacobs,  96  A.  4. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNCILMAN. 

See  Municipal  Corporations,  ^=>14St, 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

III.   FROPERTT,  OONTRAOTS,  AND 
LIABILITIES. 
(B)  Oomtraeta. 

<S=9ll7  (Pa.)  Under  Acts  April  16,  1834  (P.  L. 
537),  and  April  19,  1895  (P.  L.  38).  held,  that 
the  county  controller  had  no  discretion  to  refuse 
to  advertise  for  bids  for  proposed  changes  in  a 
county  courthouse  which  have  been  recommend- 
ed and  approved  by  two  successive  grand  juries 
and  by  the  court  of  quarter  sessions.— Common- 
wealth V.  Werfct,  96  A.  511. 

COURTS. 

See  Appeal  and  Error;  Attorney  and  Caient, 
<S=>36;  Bastards,  <S=>35;  Clerks  of  Courts; 
Constitutional  Law,  ^s56 ;  Criminal  Law, 
€=»84;  Eminent  Domain,  4=366;  Elquity, 
<S=s7;  Executors  and  Administrators,  4=> 
10;  Habeas  Corpus,  4=>41,  46;  Judges; 
Justices  of  the  Peace;  Master  and  Servant, 
«s»396;  New  Trial,  «=365;  Taxati<Mi,  «s> 
49B. 
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TXOH,  AjTb  FROOEDimE  XM 
OENEBAXi. 
(O)  Rnlea  ot  Deolaloa.  AdJttAteatloaa, 
,.    OvlBlaxiB)  anA  Reesrda. 

•a»l02(2)  (Me.)  Where  voter  made  an  X  in 
dark  space  at  left  of  open  white  space  above 
fmrty  desigtoatlon;  the  justices  being  evenly  di- 
vided in  opinion,  the  ballot  will  not  be  counted. 
—Howard  t.  Harrington,  96  A.  769. 
4=»tl7  (N.J.)  A  judgment  creditor's  denial 
that  he  received  notice,  or  had  knowledge  of 
bankruptcy  proceedings,  is  not  conclusive  in 
face  of  a  record  of  the  iMinkruptcy  court  that 
the  statutory  notice  was  given.— Claflln  v.  Wolff, 
06  A.  73. 

IV.  COURTS  OF  UXZTED  OR  XITFERI- 

OR  nrRISDIOTXON. 

«=>I60  (Me.)  Ptib.  Laws  1911,  c.  75,  relating 
to  return  of  writs  in  civil  actions  before  mu- 
nicipal courts,  held  to  supersede  Priv.  &  Sp. 
Laws  1895,  c.  211,  {f  9,  10,  relating 
to  the  return  of  writs  in  the  municipal  court 
of  Bangor,  and  to  require  all  writs  to  b«  re- 
turned within  65  days.— Tibbetts  v.  Coombs,  96 
A.  741. 

«=>I69(5)  (N.J.)  In  an  action  in  the  district 
court  of  Jersey  City,  a  recoupment  of  damages 
in  the  sum  of  $3,0()()  was  properly  disregarded 
because  in  excess  of  the  court's  jurisdiction. — 
Clinton  Amusement  &  Improvement  Co.  v. 
Dranow,  96  A.  893. 

«s»l89  (Md.)  Where  a  default  judgment  is  en- 
tered against  a  defendant  for  failure  to  file 
sufficient  pleas  as  provided  by  Acts  1886,  c. 
184,  as  amended  by  Acts  1894,  o.  17S,  h«  may, 
under  Acts  1914,  c.  107,  Charter  of  Baltimore 
(S-ty,  Kevised  Edition,  {  315A,  p.  224.  move  to 
strike  the  judgment  entry  and  secure  leave  to 
file  further  pleas  if  the  court  is  of  the  opinion 
that  justice  will  be  thereby  promoted.— John  W. 
WalJeck  Co.  t.  Emmart,  96  A.  634. 
^»I89  (Md.)  In  an  action  under  the  Practice 
Act  of  Baltimore  City,  a  prayer  to  instruct  that 
the  partnership)  of  defendants,  having  been  al- 
leged in  the  declaratinn  and  not  denied  by  the 
next  succeeding  pleading,  is.  admitted  for  the 
purpose  of  the  cause,  ought  to  refer  to  tiie  af- 
fidavit as  well  as  the  declarntion.— K.  B.  Tip- 
pett  &  Bro.  T.  Myers.  96  A.  678. 

V.  COITRTS  OF  PROBATE  JTTRXSDIO- 

TION. 

4ss>202  (C!onn.)  Superior  court  in  appeals  from 
probate  court  held  to  c^it  as  a  court  of  probate 
exercising  a  limited  jurisdiction,  and  not  as  a 
constitutional  court  of  general  or  common-law 
jurisdiction.— Appeal  of  Slattcry,  96  A.  178. 
«=>202  (R.I.)  On  appeal  from  a  decree  of  the 
probate  court  to  the  superior  court,  the  rulings 
of  the  probate  court  are  not  brought  np  for 
review,  but  only  the  error  that  inheres  in  the 
decree.— Kenyon  v.  Hart,  96  A.  529. 

Vm.   OOirClTRREITT  AND   COmXIOT- 

tNO  JURISDICTION,  AND 

COMITY. 

(A)  Coarta  of  Same  State,  and  Tranafer  ot 
Cauaea. 

«3»472  (N.H.)  While  the  superior  court  may 
upon  request  advise  an  administrator  as  to  the 
execution  of  his  trust,  yet,  as  the  probate  court 
has  exclusive  original  jurisdiction  of  the  set- 
tiement  and  distribution  of  estates  of  deceased 
persons,  the  superior  court  cannot  issue  instruc- 
tions to  the  probate  court— Barrett  v.  Cady, 
96  A.  325. 

$=9475  (Md.)  That  application  for  letters  on  in- 
testate's estate  was  made  by  appellant  in  dif- 
ferent orphans'  courts  on  same  day  was  insuffi- 
dent  showing  to  reverse  refusal  of  court  to  re- 


voke^'tetterB  graated '  to   appdIee.-nWhitingv  r^ 

Shipley,  96  A.  2S5.  •    .  .v 

(B)  State  Coarta  and  Ctilted  Btatea  Court*.' 

$=»489  (Me.)  State  courts  cannot,  under  Inter, 
state  Commerce  Act  Feb.  4, 1SS7,  S  15,  as  amend- 
ed by  Act  June  18,  1910,  §  12,  and  section  3,  de- 
termine  the  validity  of  a  stipulation  in  an  in- 
terstate message  that  the  telegraph  company 
shall,  in  case  of  negligence,  be  liable  only  to 
the  amount  paid  for  transmif^ition,  though  they 
may  entertain  an  action  to  recover  such  som.-r 
Haskell  Implement  &  Seed  Co.  ▼.  Postal  Tele- 
graph-Cable Co.,  96  A.  219. 

COVENANT,  ACTION  OF. 

^=>l  (Md.)  Averments  of  declaration  held  to 
show  that  the  action  was  properly  brought  in 
covenant.— John  W.  Waldeck  Co.  t.  Emmart, 
06  A.  634. 

€==>I2  (Md.)  In  an  action'  of  covenant  to  re- 
cover money  due  for  rent  tmder  a  lease,  where 
one  'count  stated  that  "the  plaintiff,  by  writing 
under  seal,  demised  and  let,  and  the  defendantk 
covenanted  to  pay,"  it  sufficiently  alleged  that 
the  contract  was  under  seal  to  support  the 
action  in  covenant.— John  W.  Waldeck  Co.  v. 
Emmart.  96  A.  634. 

®sbI3  (M.i.)  In  an  action  of  covenant  for  the 
recovery  of  money  due  under  a  written  lease 
under  seal,  the  pleas,  "never  indebted"  and 
"never  promised,  are  bad  as  general  issue 
pleas,  and  the  plaintiff  is  entitled  to  judgment 
by  default.— John  W.  Waldeck  Co.  v.  Emmart, 
96  A.  634. 

COVENANTS. 

See  Husband  and  Wife,  «=>81;    Landlord  and 
Tenant,  <@S38&,  208 ;  Bailroads,  (S=372. 

IZ.  CONSTRUCTION  AND  OPERA. 
TION. 

(C)  CbToaanta  as  to  Use  ot  Heal  Pro»evty. 

iS=s>49  (N.J.Ch.)  A  restriction  on  the  use  of 
land  fronting  on  navigable  waters  extends  over 
lands  afterwards  acquired  by  accretion. — 
Briogewater  v.  Ocean  City  Ass'n,  90  A.  905. 

A  restriction  on  the  uge  of  land  lying  on 
navigable  waters  does  not  extend  by  estoppel 
over  riparian  lands  afterwartls  acquired  by  the 
covenantor  from  the  state. — Id. 

A  restriction  on  the  use  of  land  does  not 
extend  by  estoppel  to  after-acquired  lands 
where  the  party  sought  to  be  estopped  has  tak- 
en the  after-acquired  lands  as  a  mere  conduit 
of  tranrfer.— Id. 

(D)  CoTenaata    Rnnalav    vrtth    the    I^uid. 

«s»79(l)  (N.J.)  A  grantee  of  land  is  not,  be- 
cause the  grantor  in  subsequent  conveyances 
inserted  restrictive  covenants,  entitled  to  the 
benefit  of  such  restrictions.— Soidel  v.  Mills,  96 
A.  899. 

IV.   ACTIONS  FOR  BREACH. 

^=9 1 14  (Vt.)  In  an  action  for  breach  of  cov- 
enants against  incumbrances,  direct  negatives 
are  not  sufficient,  but  the  particular  incum- 
brances complained  of  must  be  set  forth. — 
French  v.  Slack,  96  A.  6. 

$=3|I6  (Vt.)  In  an  action  for  the  breach  of 
covenants  in  a  warranty  deed,  plaintiff  under 
his  declaration  setting  up  a  third  party's  right 
to  one-holf  the  water  of  a  spring  on  the  prem- 
ises might  recover  for  breach  of  the  covenant, 
though  the  rifiht  of  such  third  party  to  the 
water  was  less  than  one-half. — French  v.  Slack, 
96  A.  6. 

4=9 II 9  (Vt)  In  action  for  breach  of  covenant, 
where  plaintiff  claimed  that  defendant  bad  giv- 
en third  party  right  to  part  of  water  from 
spring,  evidence  that  sniji   third   party  was  to 
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hare  only  the  snrplus  held  admissible.— French 
T.  Slack,  96  A.  6. 

9=9 1 22  (N.J.)  Eridoice  held  insufficient  to  es- 
tablish a  neighborhood  settlement  imposing  re- 
strictions on  the  use  of  lots  in  a  sutMliTision 
which  would  preclude  future  owners  from  erect- 
ing separate  residences  on  two  single  lots  ov^n- 
ed  b7  them.— Seidel  v.  Mills,  96  A.  899. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Criminal  Law,  €=9563 ;  Evidenee,  «=»688 ; 
Witnessesj  «=»323-'i06. 

CREDITORS. 

See  Bankruptcy:  Principal  and  Surety,  ^=> 
161 ;    Subrogation. 

CREDITORS'  SUIT. 

See  Executors  and  Administrators,  <6=»423. 

CRIMINAL  LAW. 

See  Abortion;  Adultery,  ^=»14;  Assault  and 
Battery,  <8=»48,  62:  Bail;  Bribery;  Con- 
spiracy ;  Convicts:  Disorderly  Conduct ;  Dis- 
orderly House;  Embezzlement;' Extradition; 
Food;  Homicide ;  Husband  and  Wife,  <S=s» 
813 ;  Indictment  and  Information ;  Intoxi- 
cating Liquors,  <S=»132-170,  196-242;  Lewd- 
ness; Libel  and  Slander;  Licenses;  Prisons; 
Sodomy;    Weapons,  €=»8;    Witnesses. 

IV.  JUBISDICTIOH. 

^=s>84  (B.I.)  It  was  competent  for  the  Legis- 
lature to  invest  justices  of  the  peace  with  au- 
thority to  impose  sentences  to  the  workhouse 
and  house  of  correction  for  not  less  than  six 
months  or  more  than  three  years  for  such  mis- 
demeanors as  being  a  lewd,  wanton,  and  bscivi- 
ous  person  in  speech  and  behavior. — State  v. 
Bussay,  96  A.  337. 

IX.  ARRAIGNMENT  AND  FI.EAS,  AND 
iroi.I.E  FROSEQm  OR  DISCON- 
TINUANCE. 

«=>273  (Conn.)  The  court  will  not  allow  the  de- 
fendant to  enter  plea  of  guilty  until  satisfied 
that  it  is  freely  made  and  that  he  understands 
its  purport  and  effect.— State  v.  Carta,  96  A. 
411. 

9s»274  (Conn.)  When  entered,  a  plea  of  gtiilty 
cannot  be  withdrawn  except  by  leave  of  court, 
within  whose  discretion,  in  the  absence  of  stat- 
ute, the  permission  to  withdraw  it  rests.- State 
T.  Carta,  96  A.  411. 

Where  a  plea  of  guilty  is  withdrawn,  it  is 
no  longer  conclusive  upon  the  defendant,  but  he 
may  show  that  the  plea  was  mistakenly  entered 
in  the  first  instance. — Id. 

X.   EVIDENCE. 

(B)  Facts  In  lasne  and  Relevant  to  laaaes. 

and  Rea  Geat<e. 

<=»338  (Conn.)  In  a  prosecution  for  murder  it 
was  not  error  to  permit  deceased's  wife  to  tes- 
tify that  deceased  carried  his  pocketbook  in  bis 
hip  pocket,  where  the  foundation  therefor  was 
later  shown  by  proof  that  the  pocketbook  was 
not  there  after  he  was  killed ;  such  evidence 
being  material  on  the  issue  whether  the  mur- 
der was  committed  in  perpetrating  a  robl)ery.— 
State  V.  Williams,  96  A.  370. 

(C)  other  Oflensea,  and   Okaracter   of  Ae- 

eused. 

«=>369  (Pa.)  Act  March  15,  1911  (P.  L.  20), 
held  not  to  authorize  the  commonwealth  to 
show  by  other  witnesses  that  defendant  had 
committed  offenses  other  than  that  charged  for 
the  purpose  of  showing  his  bad  reputation. — 
Commonwealth  t.  Oaranchoskie,  96  A.  613. 


<S=»37I  (N.J.Snp.)  On  a  trial  for  advising  and 
directing  a  pregnant  woman  to  take  drugs  with 
intent  to  procure  a  miscarriage,  evidence  as  to 
the  use  of  instruments  on  such  woman  for  the 
same  purpose  was  admissible. — State  v.  Mande- 
ville,  96  A,  398. 

(F)  Admtsaloaa,    Deelaratlanst   and    H«ar« 
■ay. 

^=9406  (Conn.)  Where  accused  entered  a  plea 
of  guilty,  and  thereafter  withdrew  it,  on  trial 
for  the  offense  the  plea  was  admissible  as  an 
extrajudicial  confession,  inconsistent  with  hi* 
claim  of  innocence  urged  on  the  subsequent  trial, 
not  conclusive,  but  req^uiring  further  proof  to 
establish  the  corpus  delicti  in  order  to  justify  a 
conviction.— State  v.  Carta,  96  A.  411. 

(H)  Docnmentary     Kvldenee    and     Ezeln- 
■lon   of  Parol  Kvldenee  Thereby. 

€=3444  (N.J.Sup.)  Labels  on  vials  held  not 
competent  to  show  formula  of  pills  contained 
therein  without  evidence  as  to  authorship  of 
labels,  the  knowledge  of  the  authors,  or  the 
truthfulness  of  the  labels. — State  v.  Mandeville, 
96  A.  398. 

(J)  Teatlmony  «f  AcconipUfsea  aad  Code* 
temdanta. 

^s>507  (R.I.)  One  who  had  knowledge  of  a 
criminal  offense  and  merely  aided  in  suppressing 
evidence,  held  an  accessory  after  the  fact,  and 
not  an  accomplice,  so  that  a  conviction  might 
he  had  on  his  uncorroborated  testimony. — State 
V.  RiddeU.  96  A.  531. 

•s>5IO  (R.I.)  In  the  absence  of  statnte  pro- 
hibiting it,  a  conviction  may  be  based  on  un- 
corroborated testimony  of  an  accomplice. — State 
V.  RiddeU,  96  A.  531. 

®=»5II  (R.I.)  If  corroboration  were  necessary 
to  warrant  a  conviction  on  an  accomplice's  tes- 
timony, it  is  unnecessary  that  it  be  corroborat- 
ed in  aU  things,  it  being  sufficient  for  the  jury 
to  find  that  there  is  material  corroboration.— 
State  V.  Bidden,  96  A.  531. 

(K)  Caafeaatoaa. 

9=»53l(3)  (Md.)  In  a  homicide  case,  evidence 
of  the  involuntary  character  of  a  confession 
held  insufficient  to  render  the  confession  inad- 
missible.- Deems  v.  State,  96  A.  878. 

CM)  'WelKbt  and  SnfBcieney. 

€=>553  (Del.Gen.Sess.)  In  a  criminal  case  it  la 
the  jury's  duty  to  reconcile  conflicting  testimony, 
but,  if  unable  to  so  do,  the  jury  may  consider 
the  manner  of  witnesses,  any  interest  of  tiieirs, 
and  other  facts  as  affecting  their  credibility.— 
State  V.  Summers,  96  A.  195. 
<S=>56I  (Del.Gen.Sess.)  In  a  criminal  case,  if, 
after  conscientiously  considering  all  the  testi- 
mony, the  jury  believes,  beyond  reasonable 
doubt,  that  the  prisoner  committed  the  offense 
charged,  the  verdict  should  be  guilty,  but  if, 
after  such  consideration,  the  jury  entertains 
reasonable  doubt  of  defendant's  guilt,  the  ver- 
dict should  be  not  guilty.— State  t.  Summers, 
96  A.  195. 

<S=>56I  (Del.Gen.Sess.)  In  a  criminal  prosecu- 
tion, the  dpfendant  is  entitled  to  acquittal  if 
the  jury  entertains  reasonable  doubt  of  his  guilt, 
but  that  doubt  must  not  be  a  mere  vague,  whim- 
sical, or  fanciful  doubt. — State  v.  Cheekver,  96 
A.  202. 

ig=>56l  (Del.Gen.Sess.)  By  "reasonable  doubt" 
is  not  meant  a  mere  vague,  fanciful,  whimsical, 
or  speculative  doubt,  but  a  real,  substantial 
doubt  growing  out  ot  the  evidence  or  lack  of 
evidence  in  the  case.— State  v.  Aceto,  96  A. 
206. 

<S=9572  (Del.Gen.Sess.)  That  the  defense  of 
alibi  may  be  effective,  the  jury  should  be  satis- 
fied from  reasonable  and  credible  testimony  that 
the  prisoner  was  not  at  the  place  where  the 
offense  was  committed  when  it  was  committed, 
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80  that  he  cbnld  not  have  committed  the  offenee ' 
charged.— State  y.  Summera,  96  A.  105. 

XI.   TIME  OF  TBIAIi  AND  OOMTIII- 
UAVOE. 

<8=b576  (Del.Oen.SeM.)  Bev.  Code  1915,  S  4847, 
has  no  ai^licability,  so  as  to  entitle  defend- 
ant to  a  directed  veidict,  becanse  of  the  case 
havioK  been  twice  continued  over  the  term,  with- 
out regard  to  who  obtained  the  continuances; 
the  court  not  having  lost  jurisdiction. — State 
▼.  Aceto,  96  A.  206. 

^sa589CL)  (Pa.)  The  refusal  of  a  continuance 
sought  in  a  homicide  case  on  a  showing  that 
the  jurors,  after  being  impaneled  and  sworn, 
had  been  allowed  to  separate,  was  error.— 
Oommonwealtb  v.  Ronello,  06  A.  826- 

XT'    TBIAIi. 

(B)  Conrae  *nd  Conduct  of  Trial  la  a«a- 

eral. 

«s>64l  (Vt.)  Under  P.  S.  2261.  In  a  prosecu- 
tion for  assault  with  intent  to  kill,  the  court's 
refusal  to  assign  counsel  at  the  expense  of  the 
state  held  within  its  discretion  and'  not  viola- 
tive  of  Const,  art.  10,  providing  for  the  right 
to  be  heard  by  counsel.— State  v.  Gomez,  06 
A.  190. 

9=9642  (Vt.)  In  a  prosecution  for  assault  with 
intent  to  kill,  refusal  to  assign  defendant  an 
interpreter  at  the  expense  of  the  state  other 
than  the  interpreter  selected  by  the  state  claim- 
ed to  be  unfriendly  to  respondent  Aeld  not  er- 
roneous.—State  T.  Gomez,  96  A.  100. 
9=3656  (Vt.)  It  was  proper  for  the  court,  be- 
fore the  arguments  began,  to  inform  counsel  as 
to  its  intended  holding  as  to  the  evidence. — 
State  v.  Legendre,  96  A.  9. 

(C)  Reception  of  ETldeace. 

9=>686  (Conn.)  Where  important  testimony  ia 
inadvertently  omitted  by  the  state  in  a  prosecu- 
tion for  murder,  it  is  within  the  discretion  of  the 
court  to  reopen  the  case  for  its  admission,  es- 
pecially where  the  evidence  was  admissible  in 
rebuttal  and  the  defendant  was  not  harmed  by 
its  admission  in  chief. — State  v.  Williams,  96 
A.  870. 

9=9687(2)  (Conn.)  Action  of  the  court  in  per- 
mitting a  state's  witness  to  correct  his  testi- 
mony daring  arguments  held  proper. — State  v. 
Ricker,  96  A.  941. 

The  discretionary  power  of  the  trial  court 
in  a  criminal  case  to  permit  a  witness  to 
change  his  testimony  during  argument  should 
not  be  exercised  to  the  legal  prejudice  of  the 
accused.— Id. 

(D)   Objeetlona    to    Evidence,    Motions    to 
Strike  Ont,  and  Kxceptlona. 

9=»696  (N.J.)  Where  accused  did  not  object  to 
questions  calling  for  improper  evidence,  but 
waited  until  they  were  answered,  the  refusal 
of  his  motion  to  strike  was  not  error. — State  v. 
Pisaniello.  96  A.  89. 

(E)  Armnenta  and  Condnet  o<  CkMtnael. 
^^720  (Vt)  In  a  prosecution  for  assault  with 
intent  to  kill,  where  the  state's  evidence  was 
greatly  at  variance  with  the  defense  that  defend- 
ant shot  to  frighten  the  other  party,  the  state's 
attorney's  statement  in  argument  that  the  de- 
fense was  formulated  was  not  improper. — State 
T.  Gomez,  96  A.  190. 

On  trial  for  assault  with  intent  to  kUl,  where 
the  evidence  was  clear  that  defendant  did  not 
make  a  certain  statement,  and  the  prosecutor 
did  not  say  he  did,  but  left  it  to  the  jn^y  to 
determine,  the  oigument  waa  not  improper.— Id. 
9=3730  (R.I.)  The  taking  of  a  case  from  the 
Jury  on  account  of  Improper  argument  of  coun- 
sel, rests  almost  wholly  in  the  discretion  of  the 
trial  court,  and  where  the  jury  were  charged 
to  disregard  such  argument,  the  r^usal  to  take 


the  case  from  them  was  not  an  abuse  of  dis- 
cretion.—State  V.  Bidden,  96  A.  631. 

(F)  ProTlneo   of  Court   and   Jary  In  Gen- 

eral. 

9=>740  (Md.)  Under  Code  Pub.  Civ.  Laws, 
art.  60,  t  4,  regarding  defense  of  insanity  of 
persons  indicted  for  crime,  and  Const  art.  15, 
I  6,  making  the  jury  in  criminal  cases  the 
judge  of  law  and  fact  an  issue  of  insanity 
being  presented,  the  refusal  of  the  court  to 
allow  the  jury  to  be  told  that  they  might  find 
the  accused  not  guilty  on  the  ground  of  in- 
sanity was  an  invasion  of  the  constitutional 
right  to  trial  by  jury.— Deems  v.  State,  06  A. 
8m 

9s>742  (R.I.)  Where  the  facts  concerning  the  ■ 
connection  of  a  witness  with  the  offense  were 
not  in  dispute,  the  question  whether  he  was  an 
accomplice  or  accessory  was  for  the  court  and 
not  the  jury.— State  v.  Riddell,  96  A.  581. 
9=»75l  (Pa.)  Refusal  of  the  court  to  with- 
draw a  juror,  with  the  caution  that  the  jurors 
should  not  allow  themselves  to  be  infiuenced  by 
the  objectionable  remarks  of  counsel,  wherein 
be   asserted   his   personal  belief  of  defendant's 

fuilt  of  murder,  held  error.— -Commonwealth  v. 
lonello,  06  A.  826. 

(G)  Neceaalty,  ReanlMltea,   and   Snfllclency 

of  Inatrnctlona. 

9=»772(1)  (Pa.)  Where  the  commonwealth 
sought  to  establish  that  a  knife  found  near  the 
scene  of  the  crime  two  months  after  its  com- 
mission was  the  knife  seen  in  defendant's  pos- 
session on  the  day  of  the  homicide,  the  court 
should  have  instructed  on  what  would  consti- 
tute a  proper  identification,  on  what  it  must 
rest,  and  the  degree  of  certainty  required  in  the 
evidence. — Commonwealth  v.  Ronello,  96  A.  826. 
9=776(4)  (Pa.)  Where  there  was  evidence  of 
defendant's  previous  good  character,  it  was  er- 
ror to  instruct  that  if  the  jury  were  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  guilty,  this  conclusion 
could  not  be  overcome  by  the  character  evi- 
dence.-— Commonwealth  v.  Ronello,  96  A.  826. 
<S=s>787  (Conn.)  Under  Gen.  St  1902,  g  1509, 
providing  that  the  neglect  or  refusal  of  the  ac- 
cused to  testify  shall  not  be  commented  upon 
to  the  court  or  jury,  it  is  not  error  for  the  court 
to  fail  to  instruct  the  jury  not  to  consider  the 
failure  of  accused  to  testify.— State  v.  Williams, 
96  A.  370. 

9=»787  (Pa.)  An  instruction  that  the  defense 
had  made  no  denial  of  the  commonwealth's  tes- 
timony held  not  violative  of  Act  May  23,  1887 
(P.  li.  161)  I  10,  where  the  commonwealth  had 
made  out  a  prima  facie  case  of  murder  and  the 
defense  offered  no  evidence.-<!ommonwealth  v. 
GhickereUa,  96  A.  129. 

9=»800(1)  (Pa.)  Giving  of  an  instruction  to  ac- 
quit unless  the  witness  bad  "properly  identi- 
fied" defendant  with  the  person  whom  she  saw 
near  the  scene  of  the  crime,  withont  stating 
what  would  be  regarded  as  a  proper  identifica- 
tion, held  error. — Commonwealth  ▼.  Ronello,  96 
A.  826. 

9»8I4  (N.J.)  While  the  trial  Judge  may,  in 
his  charge,  commoit  on  the  evidence,  he  should 
not  import  into  the  case  a  fact  not  supported 
by  testimony.— Bute  v.  Lovell,  06  A.  88. 
9^814  (Vt.)  Court's  explanation  of  evid«nce 
by  illustration  referring  to  counsel's  sale  of  in- 
toxicating liquor  held  not  erroneous.— State  f. 
Legendre,  96  A.  9. 

9=3815  (Conn.)  In  a  prosecution  under  Pub. 
Acts  1909,  c.  196,  for  allowing  women  to  loiter 
in  a  place  where  intoxicants  were  sold,  an  In- 
struction that,  if  there  was  no  evidence  other 
than  that  women  entered  the  door  of  accused's 
place  and  did  not  emerge  for  some  houn,  there 
could  be  no  conviction,  was  properly  refused,  as 
preventing  consideration  of  surrounding  circum- 
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stances  shown  by  evidence.— State  v.  Tobin,  96 
A.  312. 

4s98l5(l)  (Pa,)  An  instruction,  whicb  referred 
to  testimony  given  by  a  witness  in  chief,  where^ 
in  she  identified  defendant  as  the  person  seen 
by  her  near  the  scene  of  the  crime,  was  mis- 
leading, where  it  contained  no  reference  to  tes- 
timony given  by  her  on  cross-examination, 
wherein  she  stated  that  she  did  not  see  defend- 
ant's face. — Commonwealth  v.  Ronello,  96  A. 
826.  ,^ 

^=s822  (Conn.)  In  considering  the  charge,  the 
whole  should  be  considered,  and  not  merely  de- 
tached sentences.— State  v.  ToWn,  96  A.  312. 
4=>823  (Pa.)  An  instruction  that  murder  com- 
mitted in  the  perpetration  of,  or  in  an  attempt 
'to  perpetrate,  a  robbery  is  murder  of  the  first 
degree  held  not  objectionable  as  taking  away 
the  Jury's  right  to  fix  the  degree  of  guilt,  when 
considered  with  an  instruction  telling  the  jury 
to  fix  the  degree. — Commonwealth  v.  Chieker- 
ella,  96  A.  129. 

4=>823  (Vt.)  In  a  prosecution  for  assault  with 
intent  to  kill,  where  there  was  a  misdirection  to 
the  effect  that  it  was  in  dispute  whether  defend- 
ant made  a  certain  statement,  but  the  court, 
in  its  supplemental  charge,  stated  that,  as  to  the 
alleged  mistatement  of  the  evidence,  the  jury 
must  use  their  own  memories,  there  was  no  er- 
ror.—State  V.  Gomez,  96  A.  190. 

(H)   ReQnesta   for   Inatmctloiu. 

€=3826  (Vt)  Requests  for  instructions  at  the 

close  of  the  charge  are  made  ont  of  time,  and 

their  refusal  may  be  disregarded. — State  v.  (Jo- 

mez,  96  A.  190. 

«=>829  (N.J.)_  The     refusal     of     a     requested 

charge  given  in  substance  was  not  error. — State 

V.  Pisaniello,  96  A.  89. 

€=3829  (R.I.)  The  refusal  of  requests  covered 

by  the  charge  given  is  not  error. — State  ▼.  Rid- 

delU  96  A.  531. 

(J)   OnatodTt    Conduct,    and    Deltberationa 
of  Jury. 

0=>855  (CVnn.)  It  is  not  error  for  the  court,  in 
a  prosecution  for  assault  with  intent  to  kill, 
to  accept  the  verdict  after  discovery  of  a  news- 
paper in  the  jury  room  attacking  the  defend- 
ant's nationality  and  faith,  where  the  court  in- 
vestigated and  learned  that  the  paper  bad  not 
been  seen  by  the  jury  and  the  defendant  had  not 
been  prejudiced  thereby.— State  v.  Carta,  96  A. 
411.. 

Xm.  MOTIONS   FOR   NZTW   TBIAI. 
AND   IN   AHREST. 

$=>005  (Conn.)  Where  evidence  that  a  homicide 
was  committed  in  perpetrating  a  robbery  was 
improperly  admitted,  the  remedy  was  not  by 
motion  to  set  aside  the  verdict  of  guilty  as  con- 
trary to  .the,  evidence,  but  by  appeal  for  revision 
of  the  erroneous  rulings. — State  v.  Williams,  06 
A.  370. 

«=»9I  I  (Vt)  Granting  a  new  trial  by  the  Su- 
preme 0>nrt  In  a  criminal  case  is  a  proper  exer- 
cise of  discretion  under  P.  S.  2018,  when  peti- 
tioner lost  his  right  to  the  henrins  on  bill  of 
exceptions  because  of  a  mistaken  view  of  the 
law  as  declared  in  P.  S.  1978,  1981.  2322,  pro- 
viding for  the  passing  of  causes  to  the  Su- 
preme Court.— Webb  v.  State,  96  A.  599.  : 
«=s>95B  (Vt.)  On  petition  to  the  Supreme  C!ourt 
for  a. new  trial  in  a  criminal  case  under  P.  S. 
2018,  for  failure  to  get  a  hearing  o;i  exceptions, 
only  the  circumatances  whlcli  Caused  the  loss  of 
speh  hearing  will  be  considered.— Webb  v.  State, 
Sfi  A.  509. 

^:^970  (N.J.)  Objections  going  to  the  fiounda- 
tioa  of  the  indictment,  as  that  it  charges  no  of- 
fense and  is  based  on  en  unconstitutional  stat- 
ute, may  be  first  raised  on  motion  in  arrest. — 
State  V.  Pisaniello,  96  A.  89. 
«3»970  (Vt.)  Where  a  fatal  defect  in  a  com- 
phrint-  was  apparent  on  the  face  of  the  rec- 
ord, a  motion  in  arreat  «f  Judgment   should 


have  been  sustained.-^tate'  T.  Shadroui,  96 
A.,  o. 

XV.  APPBAI.  ANn  ERBOB  AND 
CERTIOKAHI. 

(A)  Form    o<    Rentedy,    JnrladloUon.    nnd 

Riarht  of  Review. 

9=9 1 004  (Md.)  Since  the  enactment  of  Code 
Pub.  Civ.  Laws,  art.  5,  J  80,  by  the  acts  of  1892, 
proceedings  on  appeal  in  criminal  cases  are  the 
same  as  in  civil  cases.— Hamilton  v.  State,  96 
A.  523. 

(B)  Preaentatlon  and  Reaervatloa  In  liOW- 

er  Conrt  of  Qromnda  of  Rerlevr. 

«=»I032  (N.J.)  Objections  going  to  the  founda- 
tion of  the  Indictment,  as  that  it  charges  no  of- 
fense and  is  based  on  an  unconstitutional  stat- 
ute, may  be  first  raised  on  appeal.— State  v. 
Pisaniello,  96  A.  80. 

^=1043  (Conn.)  Where  the  only  objection  to 
admission  of  a  letter  of  accused  was  that  it  was 
wholly  irrelevant,  but  certain  portions  were  rele- 
vant, the  question  of  error  in  its  admission  can- 
not be  reviewed  on  appeal;  objection  not  hav- 
ing been  made  on  the  trial  specifically  to  the 
irrelevant  portions.- State  v.  Williams,  96  A. 
370. 

<8=»I0S6(1)  (Md.)  In  a  homicide  case,  the  rule 
as  to  the  time  of  reserving  exceptions  is  not 
strictly  applied  to  prevent  the  consideration  of 
an  alleged  error  in  the  court's  refusal  to  allow 
the  jury  to  consider  an  issue  of  insanity  pre- 
sented.—Deems  v.  State,  06  A.  87& 
®=»I059  (Del.Super.)  On  certiorari  to  review 
a  conviction,  exceptions  that  the  judgment  was 
contrary  to  law  and  that  defendant  was  not 
guilty  of  any  offense  of  which  the  court  had 
jurisdiction,  etc.,  are  too  general  to  be  consid- 
ered.—Repinski  V.  State,  98  A.  l»a 
«=>I059  (Vt)  Where  court  in  adnltery  prose- 
cution misread  instruction  to  jury  so  as  to  sub- 
stitute "must"  for  "may,"  general  exception  to 
instruction  Aeld  not  to  raise  question  on  ap- 
peal.—State  V.  Weston,  96  A.  702. 
€=3|060  (R.I.)  An  exception  to  argument  of 
the  prosecutor  but  not  to  any  ruling  of  the 
court,  presents  nothing  for  review.— -State  v. 
Kiddell,  9«  A.  531. 

<D)   Record  and  Proceedlaca   Not  In  Ree> 
ord. 

€=9(091  (Vt)  No  consideration  can  be  given 
on  appeal  to  a  ruling  not  shown  by  the  bill  of 
exceptions  to  have  been  excepted  to. — State  v. 
(Jomes.  96  A.  190. 

<S=>IIIO  (Vt.)  Course  of  defendant  in  filing  a 
skeleton  bill  of  exceptions  on  the  last  day  of 
the  term  and  thereafter  securing  allowance  of 
amended  exceptions,  which  the  state's  attorney 
moved  to  dismiss  on  account  of  P.  S.  2322, 
/le/d  sufficiently  in  accord  with  the  statute.— 
State  V.  Gomez,  96  A.  190. 

Where  defendant's  original  or  skeleton  bill 
was  filed  before  the  rising  of  the  term,  an 
amendment  filed  after  the  rising  of  the  term  to 
incorporate  an  exception  to  which  the  original 
bill  did  not  refer  was  proper. — Id. 
€=>llll  (Vt.)  Where  the  transcript  shows  an 
ol)jeetion  by  defendant  to  language  of  the  state's 
attorney  in  argument,  but  the  exceptions  do  not, 
the  question  of  the  propriety  of  such  language 
is  not  before  the  Supreme  Court. — State  v. 
Gomez,  06  A.  100. 

(B)  AsaisrnineBt  of  Errora  and  Brlefa. 

<8=>II30(4)  (Md.)  In  a  homicide  case,  rule  36 
of  the  court  (80  Atl.  xiii)  with  regard  to  the 
time  for  filing  briefs  will  not  be  rigidly  en- 
forced to  defeot  the  ends  of  Justice.— Deems  v. 
State.  06  A.  878. 

rO)   Revlevr. 

€=»II44  (Conn.)- On  appeal  from  a  conviction- 
of  a  misdemeanor,  the  court  will  be  presumed  to 
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have  done  ita  da^  in  -edntiUfaw  «  pica  of-  nU- 
ty,  and  in  considering  an  applicatioa  to  with- 
draw sucli  plea.— State  v.  Carta,  96  A.  411. 
«=>II49  (N.J.)  A  motion  to  quash  is  addressed 
to  the  discretion  of  the  trial  court,  and  its  de- 
nial cannot  be  reviewed  on  strict  writ  of  error. 
—State  V.  Pisaniello,  Q6  A.  89. 

Ab  a  motion  to  quash  precede*  the  trial,  it 
cannot  be  reviewed  under  Criminal  Procednre 
Act,  I  136,  ijroviding  for  review  ot  mlinga  at 
trial  resting  in  discretion. — ^Id. 
«ss>l  149  (N.J.Sap.)  The  discretion  of  the  court 
on  motion  to  quash  indictment  held  ordinarily 
not  reviewable,  but  apparently  this  rule  does 
not  apply  where  indictment  on  its  face  does  not 
charge  a  crime.— State  v.  Mandeville,  96  A.  398. 
«S9ll52  (B.I.)  It  is  in  the  discretion  of  the 
trial  court,  reviewable  only  for  abuse  thereof, 
to  excuse,  at  the  instance  of  the  state,  jurors 
who  had  served  on  the  trial  of  another  com- 
plaint against  defendant.— State  v.  Entwistle,' 
96  A.  306. 

®s3fl53(3)  (Conn.)  Action  of  the  court  in  per- 
mitting a  state's  witness  to  change  his  testi- 
mony daring  arguments  hell  not  reviewable.— 
State  v.  Ricker.  96  A.  941. 
$=3tl58  (N.J.Sup.)  Qualifications  of  expert 
witness  held  a  question  of  fact  for  the  trial 
court,  whose  decision,  if  fairly  supported  by  the 
testimony,  win  not  be  interfered  with  notwith- 
standing Criminal  Procedure  Act,  I  136.— State 
v.  Mandeville,  96  A.  398. 

^s>  1 1 69(1)  (Conn.)  In  a  prosecution  for  cattle 
theft,  admission  of  evidence  held  harmless.— 
SUte  ▼.  Bicker,  96  A.  941. 

In  a  prosecution  for  cattle  theft,  admissioa 
of  testimony  of  a  cattle  dealer  held  harmless. 
-Id. 

4=>II69  (Pa.)  The  erroneous  admission  of  evi- 
dence that  defendant  had  committed  cruneg  oth- 
er than  the  one  charged  which  evidence  was  in- 
troduced to  show  defendant's  bad  reputation 
wag  not  cured  by  subsequent  denials  made  by  de- 
fendant when  he  took  the  stand  as  a  witness  in 
his  own  behalf. — Coounoawealth  v.  Garanchos- 
kie,  96  A.  513. 

«s>ll70  (N.J.)  The  erroneous  exclusion  of  tes- 
timony later  given  by  the  same  witness  was 
harmless.— State  v.  Pisaniello.  96  A.  89. 
$s»ll70i/2  (N.J.)  In  a  prosecution  for  selling 
intoxicants  to  a  minor,  accused  cannot  com- 
plain of  question  to  the  minor  whether  he  had 
before  been  served  with  liquor,  where  before 
answer  the  minor  was  interrupted  by  objection, 
and  the  prosecutor  stated  he  would  not  press 
the  question. — State  v.  Pisaniello,  96  A.  89. 
^=3 1 172  (Conn.)  In  a  criminal  prosecution  a 
misstatement  as  to  the  evidence  in  the  charge 
of  the  court  which  was  in  accused's  favor  can- 
not be  complained  of  by  him  on  appeal. — State  T. 
Tobin.  96  A.  312. 

«=s>ll72  (R.l.)  The  undisputed  testimony  show- 
ing milk  sold  by  defendant  to  be  adulterated,  an 
instruction  intimating  belief  that  his  analysis 
showed  this,  and  so  he  gave  no  evidence  there- 
of, was  harmless.— State  v.  Entwistle,  96  A. 
3()6. 

4=9 1 1 72  (R.I.)  Accused  cannot  complain  of  an 
instruction  that  the  jury  should  consider  the 
testimony  of  the  accomplice  only  in  so  far  as 
it  might  be  corroborated  by  other  witnesses, 
such  instruction  going  further  than  the  law  re- 
quired.—State  v.  EiddeU,  96  A.  531. 

XVn.   PUNISHMENT    AND    PBETEN- 
TION   OF   CRIME. 

4=»I207  (Pa.)  Where  defendant  was  convicted 
of  a  murder  committed  prior  to  the  passage  of 
Act  June  19,  1913  (P.  L.  626),  providing  for 
electrocution,  it  was  error  to  impose  a  sentence 
of  death  by  electrocution. — Commonwealth  v. 
Bonello,  96  A.  826. 


CROPS. 

See  landlord  and  Toiant,  «=»331. 

CROSS-EXAMINATION. 

See  Witnesses,  «=>268. 

CROSSINGS. 

See  Railroads,  <3=>324-361. 

CRUELTY. 

See  Divorce,  4=>27.' 

CUMULATIVE  EVIDENCE. 

See  Trial,  «=s66. 

CUMULATIVE  LEGACIES. 

See  Wills,  <S=>685. 


CURTESY. 


See  Dower. 


CUSTODY. 

See  Habeas  Orpus,  ®=»71,  99. 

CUSTOMS  AND  USAGES. 

See  Electridty,  «=>!&. 

DAMAGES. 

See  Assault  and  Battery,  «=s>SS-40;  Breach  of 
Marriage  Promise;  darriers,  4=>135;  Death. 
«=»95-e8 ;  Ejectment.  «=9l27 ;  Eminent  Do- 
main, «=>95-lS4,  298.  303;  Evidence,  e=s> 
543  V4;  Master  and  Servant,  <9=>386,  388; 
Muniqpal  Corporations,  <&s»385~396,  706; 
New  Trial,  «=»76;  Nuisance,  ®=»49,  50; 
PhygiciajDS  and  Surgeons,  €=>18;  Pledges, 
<S=>3d;  Sales,  «=938T,  418;  Searches  and 
Seizures,  ®=>8;  Sheriffs  and  Constables,  ^=9 
139 ;  Telegraphs  and  Telephones,  <S=70,  73 ; 
Trial,  18=5333,  339;  Trover  and  Convfersion, 
«=350;  Waters  and  Water  Courses,  <&s>86, 
125. 

in.   OROITNSS  AND  SUBJECTS  OF 
COMFENSATOBT   DAMAGES. 

(A)   Dlreet     or     Remote,     CoBttaveBt*     or 
Proapeetlre  OonBequeneea  or  Ijoaaes. 

4=>23  (Md.)  On  breach  of  a  contract,  the  dam- 
ages are  Budi  as  may  fairly  and  reasonably  l>e 
c<»sidcred,  either  arising  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
the  parties  when  they  contracted. — Strasbaugh 
V.  Steward  Sanitary  Can  Co.  of  Delaware, 
Maryland,  and  Virginia,  96  A.  863. 

If  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communicat- 
ed and  known  to  both  parties,  the  damage 
from  its  breach  would  be  tlie  amount  of  injury 
which  would  ordinarily  follow  from  a  breach 
under  these  circumstances.- Id. 
^=326  (Conn.)  In  a  personal  injury  action, 
damages  may  be  awarded  for  those  injuries 
which  are  reasonably  sure  to  follow. — Feehan  v. 
Slater,  96  A.  159. 

4=940(2)  (Md.)  Wherever  it  is  reasonably  cer- 
tain that  profits  would  have  been  realized  from 
the  performance  of  a  contract,  such  prodts  as 
the  evidence  shows,  though  the  amount  is  open' 
to  dispute,  are  recoverable  in  an  action  for  a 
breach;  but  probable  profits  which  are  specu- 
lative   and    ind^nite    are    not    recoverable. — 
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Strasbangh  v.  Steward  Sanitary  Can  Co.  of 
Delaware,  Maryland,  and  Virginia,  96  A.  863. 

(B)  Amravatloii,  Mitl«rstloa,  and  Redae- 

tlOB    of    ItOHB. 

4=>64  (Md.)  Where  plaintiff's  house  was  dam- 
aged by  fire  alleged  to  have  been  caused  by 
sparks  from  defendant's  steam  shovel,  the  fact 
that  he  received  insurance  money  on  the  prop- 
erty damaged  could  not  be  set  up  in  mitigation 
of  damages. — American  Paving  &  Contracting 
Co.  v.  Davis,  96  A.  623. 

ZV.  LIQUIDATED  DABCAOES  AITO 
PENALTIES. 

4=>76  (Conn.)  Provision  for  payment  of  stipu- 
lated sum  in  case  of  breach  of  contract  will  be 
treated  as  for  liquidated  damages^  if  so  in- 
tended, and  the  damages  to  be  anticipated  are 
uncertain,  and  the  sum  is  reasonable. — Rabin- 
owitz  V.  Apter,  96  A.  157. 

As  regards  liquidated  damages,  held,  the  dam- 
agea  to  be  anticipated  from  breach  of  contract 
to  exchange  properties  might  be  difficult  of 
proof  and  uncertain  in  amount. — Id. 
«=»79  (N.J.Ch.)  When  damages  to  be  ascertain- 
ed by  breach  of  single  stipulation  are  uncertain 
and  not  readily  provable,  liQuidated  damages 
agreed  upon  and  not  disproportionate  to  the 
presumable  loss  held  recoverable. — Wood  v. 
Ocean  City,  96  A.  489. 

^s>80  (Conn.)  The  test  of  unreasonableness,  as 
regards  liquidated  damages,  is  not  by  compari- 
son of  the  actual  damages  suffered  and  the  sum 
stipulated,  but  of  the  damage  which  might  rea- 
sonably have  followed  a  breach  with  the  sum 
stipulated.— Rabinowits  v.  Apter,  96  A.  157. 
^=380  (N.J.Ch.)  In  suit  to  enforce  material- 
man's lien,  held,  that  it  could  not  be  assumed 
that  city  suffered  no  damages  from  contractor's 
delay  that  the  damages  were  certain  or  readily 
provable,  or  that  stipulated  damages  were  dis- 
proportionate.—Wood  V.  Ocean  City,  96  A.  489. 
^=985  (Conn.)  The  offer  to  perform  after 
breach  is  no  justification  for  not  awarding 
stipulated  liquidated  damages  for  breach. — Rab- 
inowiti  T.  Apter,  96  A.  157. 

V.   EXEMPLABT  DAMAOEB. 

^=»87  (Vt.)  Punitive  or  exemplary  damages, 
which  were  awarded  on  account  of  the  malice  or 
wantonness  of  the  act,  cannot  be  measured  by 
precise  rules,  but  are  awarded  in  the  discretion 
of  the  jury.— Rogers  v.  Bigelow,  96  A.  417. 

VX.  MEASURE  OF  DAMAGES. 
(A)  Injnrlea  to  the  Porsoii. 

«=995  (DeLSuper.)  Plaintiff,  if  entitled  to  re- 
cover for  personal  injuries  held  entitled  to  re- 
cover reasonable  compensation  for  pain  and  suf- 
fering and  expenditures  for  medicine  and  medi- 
cal treatment. — Mnrden  v.  Commissioners  of 
Town  of  Lewes,  96  A.  506. 

9=9 1 00  (Pa.)  Damages  are  not  measured  by  ac- 
tual difference  in  earnings  before  and  after  in- 
jury, but  by  difference  in  earning  capacity.— 
l-iconhardt  v.  Green,  96  A.  1096. 

(B)  Injnrles    to    PropertT. 

4=>II2  (Pa.)  The  measure  of  damages  where 
standing  timber  is  destroyed  by  gases  given  off 
from  a  burning  dump,  Is  the  difference  in  the 
value  of  the  land  upon  which  the  trees  grew 
before  and  after  the  injury.- Ribblett  v.  Cam- 
bria Steel  Co.,  96  A.  649. 

TIL  IHADEQUATE    AND    EXCESSIVE 
DAMAGES. 

«s»l30(2)  (Ptu)  Award  of  $3,000  for  injury  re- 
snlting  in  confinement  for  several  weelcs.  great 
pain,  and  reduction  of  earning  capacity  was 
not  excessive. — Leonhardt  v.  Green,  96  A.  1096. 


VUL  PLEADING,  EVIDENCE.  AND 
ASSESSMENT. 

(A)  ne*dlB» 

<&=>I42  (Vt)  It  la  necessary  to  plead  special 
damages  to  obtain  recovery. — Rogers  t.  Bigelow, 
96  A.  417. 

<fc=>l49  (Vt)  Mental  suffering  from  shame  and 
humiliation,  experienced  by  a  woman  assaulted 
in  the  presence  of  her  neighbors,  may,  in  tres- 
pass for  the  assault  and  battery,  be  recovered 
without -special  allegation.— Rogers  t.  Bigelow, 
96  A.  417. 

<8=»I58  (Del.Super.)  A  plaintiff  suing  for  per- 
sonal injuries  could  not  recover,  unless  he  was 
injured  and  injured  in  the  manner  alleged  in 
his  declaration. — Murden  v.  Commissioners  of 
Town  of  Lewes,  96  A.  506. 

(B)  ETidence. 

€=>I74  (Pa.)  In  an  action  for  the  destruction 
of  standing  trees,  evidence  as  to  the  actual 
money  value  of  the  trees,  without  regard  to 
their  connection  with  plaintiff's  land,  aboold 
have  been  excluded  as  based  on  a  wrong  meas- 
ure of  damages.— Ribblett  t.  Cambria  Steel 
Co.,  96  A.  649. 

(O  PFooecdlnars  (or  ABseasment. 
^»2I6  (C^onn.)  Under  the  pleadjjigs  and  evi- 
dence in  a  personal  injury  case.  held,  that  a 
charge  submitting  the  question  of  loss  by  plain- 
tiff's  inability  to  fulfill  his  business  engagements 
was  proper.— Feehan  v.  Slater,  96  A.  159. 

DEAD  BODIES. 

See  Cemeteriea. 

DEATH. 

See  Insurance,  «=9529;   Limitation  of  Actions, 
9=383. 

XI.   ACTIONS   FOR   CAUSING    DEATH. 

(D)   rieadlns    aad    Bvldenoe. 

9=a64  (Md.)  That  one  had  younger  diildren 
for  whom  his  deceased  child  cared,  thus  saving 
expense,  is  admissible  on-  damages. — United  Rys. 
&  Electric  Co.  of  Baltimore  v.  State,  96  A.  261. 

(B)  Dammves,  Forteitare,  or  Flno. 

^=>95  (Conn.)  The  recovery  in  an  action  for 
wrongful  death  is  the  economic  value  of  the  life 
to  him  whose  life  has  been  cut  off. — Lane  t. 
United  Electric  Light  &  Water  Co.,  96  A.  155. 
9=»97  (Conn.)  The  determination  of  the  recov- 
ery in  an  action  for  wrongful  death  is  left  to 
the  good  judgment  of  the  trier  of  the  facts; 
damages  not  neing  susceptible  of  accurate  pe- 
cuniary measurement.— Lane  v.  United  Electric 
Light  &  Water  Co.,  96  A.  155. 
9=>9S  (Conn.)  An  award  of  91,750  on  ac- 
count of  the  wrongful  death  of  a  patrolman  33 
years  of  age,  in  good  health,  earning  ^.25  a 
day,  is  not  so  inadequate  that  it  may  be  set 
aside.— Lane  v.  United  Electric  Light  «  Water 
Co.,  96  A.  155. 

(F)  Trial,  Jadsmeat,  and  Review. 

€=>i04  (Conn.)  In  an  action  for  wrongful 
death,  held,  that  the  fact  that  the  language  of 
a  charge  suggesting  the  elements  to  be  con- 
sidered in  determining  the  value  of  the  life  was 
permissive,  instead  of  imperative,  was  not  error. 
—Lane  v.  United  Electric  Light  &  Water  Co., 
96  A.  155. 

In  an  action  for  wrongful  death,  a  charge 
that  the  jury  in  assessing  damages  should  con- 
sider the  possibilitiee  of  accidents,  disease,  disa- 
bility, etc.,  heid  not  erroneous  as  directing  the 
jury  to  consider  mere  possibilities  in  assessing 
damages. — Id. 

€=»  104(6)  (Pa.)  In  action  for  death,  instruction 
authorizing  recovery  by  wife  of  such  snm  as  she 
would  have  received  finonr  her  husband,  without  ■ 
requiring  jury   to  find  present  worth   of  pay- 
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menta,  vaa  ertonwas.Sookea'berrj  t.  New 
Castle  Electric  Co.,  96  A.  1046. 

DEBTOR  AND  CREDITOR. 

Bee  Bankruptcy:  Descent  and  Digtribntton, 
«s>143,  144 ;  Executors  and  Administrators, 
<s»423;  Fraudulent  Conveyances;  Garnish- 
ment;  Wills,  «=3714,  872. 

DECEDENTS. 

See  Descent  and  Distribution;  Execntoi*  and 
Administratora 

DECEIT. 

See  BYand. 

DECURATIONS. 

See  Sndence,  «s>26&-271. 

DEDICATION. 

See  Municipal  Corporations,  4=»226b 

X.  NATURE  ANB  REQITISITES. 

«s»l  (Pa.)  A  "dedication"  is  tfae  joint  effect  of 
the  offer  by  the  owner  to  dedicate  and  accept- 
ance by  the  public,  and  there  can  be  no  dedi- 
cation without  the  participation  of  both,  though 
the  dedicator  is  a  municipality.— Board  of  Trus- 
tees of  Philadelphia  Museums  t.  Trustees  of 
University  ot  PennsylTania,  96  A.  126. 
4=>37  (Pa.)  Where  only  a  part  of  the  property 
.dedicated  by  ordinance  to  certain  public  pur- 
poses was  used  therefor,  held  that  there  was  no 
acceptance  by  the  public  of  dedication  of  the 
part  not  so  used.— Board  of  Trustees  of  PhUa- 
delphia  Museums  v.  Trustees  of  University  of 
Pennsylvania,  96  A.  126. 

9=338  (Pa.)  Enactment  of  ordinances  setting 
apart  land  for  public  purposes  and  providing 
for  its  use  and  the  appropriation  of  city  money 
to  care  for  and  improve  the  land  and  buildings 
thereon,  held  such  dedication  and  acceptance 
for  public  use  as  estopped  the  city  from  inter- 
fering with  or  revoking  the  grant. — Board  of 
Trustees  of  I^iladelphia  Museums  v.  Trustees 
of  University  of  Pennsylvania,  96  A.  128. 

n.  OFEBATIOK   AHD   EFFECT. 

<ss59  (Pa.)  A  taxpayer  held  to  have  such  in- 
terest as  entitles  him  to  sue  to  set  aside  a 
city's  unlawful  conveyance  of  property  which 
has  been  dedicated  for  public  purposes,  and  for 
the  care  and  improvement  of  which  the  city 
has  appropriated  money. — Board  of  Trnstees  of 
Philadelphia  Museums  v.  Trustees  of  University 
of  Pennsylvania,  96  A.  128. 

DEEDS. 

See  Covenants;  Dower,  «=357;  Estoppel,  $=> 
31;  Evidence,  «=»155,  408-461;  Fraudulent 
Conveyances ;    Mortgages. 

I.  ItEQTrESITES  AND  VALXDrTT. 
IC)   Bxecatlon, 

9=>46  (Me.)  Title  to  real  estate  can  only  be 
conveyed  by  deed  under  seal  and  an  instrument 
lacking  the  seal  is  void.— Maddocks  v.  Keene, 
96  A.  785. 

A  piece  of  paper  annexed  to  a  deed  by  wafer, 
wax,  eum,  or  any  adhesive  substance  is  a  Valid 
seal,  being  equivalent  to  the  wax  impression 
formerly   used. — Id. 

A  deed  which  bore  part  of  a  piece  of  paper, 
evidently  attached  as  a  seal,  held,  in  view  of  the 
declarations  of  the  parties  and  witnesses,  the 
acknowledgment,  and  the  manner  to  which  the 
signatures  were  subscribed,  to  have  carried  the 
proper  seal. — Id. 

(B)  Valldltr* 

9:»68  (N.J.Ch.)  Complainant,  mentally  incom- 
petent, whose  wife  had  procured  him  to  convey 


substantially  idl  his  propeity  to  them  jointly, 
and  then  to  her  relatives,  and  who  had  not  had 
the  benefit  of  Independent  advice,  might  set 
aside  such  conveyances  in  the  absence  of  the 
grantees'  proof  of  their  fairness.— Grimminger 
V.  Alderton,  96  A.  80. 

Conveyance  of  mentally  incompetent  grantor 
t»  wife  and  to.  her  relatives,  indnding  substan- 
tially all  his  pnHMrty  and  leaving  him  depend- 
ent would  not  oa  allowed  to  stand,  without 
proof  that  he  understood  the  nature  of  the 
transaction. — Id. 

«=»78  (Vt.)  Evidence  held  sufficient  to  war- 
rant an  inference  of  fraud  in  the  insertion  of 
a  provision  in  a  deed  requiring  support  of  the 
grantor's  child  by  the  grantee  so  that  the  ques- 
tion of  frand  was  for  the  jury.— Drown  v.  Oder- 
kirk,  96  A.  11. 

m.  OONSTRUCTION  AND  OPERA. 

TION. 

(B)  Praperty  ConTered. 

4=3 IIS  (Me.)  The  construction  of  the  descrii>- 
tion  of  the  deed  is  a  matter  of  law.— May  v. 
Labbe,  96  A.  502. 

(El)   Conditions  and.  Keatrletlons. 

«=i>l66  (Me.)  Verbal  statement  by  grantor  in 
deed  reserving  right  to  support  on  the  property 
that  he  was'  going  to  abandon  the  place  held 
not  as  matter  of  law  sufficient  to  bar  him  from 
claiming  the  right  to  resume  his  contra^  for 
support— Butterfield  v.  Lane,  96  A.  233. 

DE  FACTO  CORPORATIONS. 

See  Municipal  Corporations,  9=>17. 

DE  FACTO  OFFICERS. 

See  Municipal  Corporations,  «s9lS3;   Offlotnt 
iS=s>46,  88. 

DEFAMATION. 

See  libel  and  Slander. 

DEFAULT. 

See  Judgment,  «=»106. 

DEFEASIBLE  FEES. 

See  Wins,  «=>602. 

DELAY. 

See    Carriers,    «=»106:     Contracts,    ®=>300; 
Criminal  Law,  cS=»576;   Equity,  <8=»71,  87. 

DELEGATION  OF  POWER. 

See  Constitotional  Law,  4=364. 

DELIVERY. 

See  Sales,  «=»168. 

DEMURRER. 

See  Indictment  and  Inf<Hinatlon,  4=3l46,  162; 
Pleading,  <e=»212,  221;   Trial,  «=»16e. 

DEPENDENT. 

See  Master  and  Servant,  4=3888. 

DEPOSITIONS. 

®s>l7  (UJ.)  It  was  open  to  the  defendant, 
challenging  the  existence  of  the  plaintiff  in  the 
suit  by  pfea  in  abatement  and  notified  by  her 
attorney  of  the  plaintiff's  residence,  with  the 
street  and  number,  to  have  taken  her  testimony 
or  that  of  her  attorney  de  bene  esse,  under  the 
evidence  act.— Baldauf  v.  Nathan  Russell,  Inc., 
96  A.  96. 

4s»24  (N.J.Ch.)  A  commission  to  take  the  dep- 
ositions of  foreign  witnesses  de  bene  esse  is  a 
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BtatutoTT  proceeding  substituted'  by  2  Comp. 
St  1910,  p.  2231,  f  36,  for  letter*  rogatory,— 
Stengel  v.  Stengel,  96  A.  358. 
4=325  (N.J.Ch.)  Letters  rogatory  merely  re- 
quest a  foreign  court  to  take  the  depositions  of 
witnesses  and  transmit  them  to  the  requesting 
court.— Stengel  v.  Stengel,  96  A.  358. 

Compliance  with  letters  rogatory  requesting  a 
foreign  court  to  take  depositions  and  transmit 
them  to  the  requesting  court  rests  entirely  on 
comity. — Id. 

Letters  rogatory  can  only  be  issued  where 
testimony  cannot  otherwise  be  obtained  in  a 
foreign  jurisdiction. — Id. 

To  obtain  letters  rogatory  it  must  be  shown 
that  a  commission  is  not  adequate,  preferably 
by  the  issuance  of  such  commission  and  its  re- 
turn, showing  the  impossibility,  after  proper  ef- 
forts, of  obtaining  the  desired  testimony  there- 
under.— Id. 

^=>32  (N.J.Ch.)  DepositioUB  de  bene  esse  out 
of  the  state  can  ,only  be  obtained,  without  writ- 
ten interrogatories  submitted,  by  giving  notice 
under  the  Evidence  Act,  §  45,  or  by  stipulation 
under  section  57. — Stengel  t.  Stengel,  96  A. 
358 

DEPOSITS. 

See' Banks  and  Banking,  4=s>12d. 

'     DEPUTY  MARSHALS. 

See  Municipal  Corporations,  4=»183. 

DESCENT  AND  DISTRIBUTION. 

See  BasUrds.  9=396,  102;    Dower,  <3=»4,  35; 
Executors  and  Administrators ;  Wills. 

n.   PEBBOKB   ENTITXiED   AMD   THEIB 

RESPECTIVi:  SHARES. 

(B)  Sorr-iTlnv  HtMbaad  or  .^Ife. 

«S=»52  (Me.)  Under*  Rev.  St.  c.  77,  !$  1,  8,  al- 
though a  wife's  common-law  ripcnt  of  dower 
has  oeen  abolished,  the  husband's  realty  de- 
scends, if  he  leaves  a  widow  and  children,  one- 
third  to  her ;  if  no  children,  one-half  to  her; 
and  if  no  kindred,  the  whole  to  her,  in  fee. — 
Whiting  T.  Whiting,  96  A.  500. 

m.   RIG«TS  AXD  I.IABIX.ITIEB  OF 

HEIRS  AND  DISTRIBUTEES. 

(B)   Advancements. 

9=>98  (R.I.)  An  amount  of  her  mother's  mon- 

?y  used  by  a  daughter  in  purchasing  a  house, 
or  which  such  daughter  signed  a  receipt  ac- 
knowledging the  amount  as  a  payment  to  her  in 
advance  out  of  her  expectation  in  the  raotlier's 
estate,  the  mother  understanding  the  truusac- 
tioUj  and  not  tbsreafter  pressing  the  daughter 
for  repayment,  held  an  "advancement"  to  the 
daughter.— Hayes  V.  Welling,  96  A.  843. 
4=s>ll3  (R.I.)  Advancements  by  parent  to  child 
in  the  technical  sense  do  not  draw  interest,  to 
be  accounted  for  by  the  child  taking  a  share  of 
the  parent's  estate,  in  the  absence  of  agreement 
or  evidence  of  such  intention  on  the  part  of 
the  parent  testator.— Hayes  v.  Welling,  96  A. 
843. 

(C)   Debt*  of  Intestate   and  Inenmbrancea 
'  on  Property. 

<g=j|43  (Md.)  Bill  to  charge  estate  of  decedent 
with  payment  of  money  alleged  to  be  the  prop- 
erty of.  his  surviving  children  to  which  they 
became  entitled  on  his  death  as  ^art  of  their 
mother's  estate,  held  properly  dismissed  because 
of  their  acquiescence  ana  laches. — Henderson  v. 
Harper,  96  A.  550. 

€=7 1 44  (Md.)  Upon  a  bill  to  charge  the  estate 
of  a  decedent  with  money  to  which  complain- 
ants alleged  themselves  entitled  on  his  death 
as  part  of  their  mother's  estate,  the  joinder  of 
the  husbands  and  wives  of  the  children  of  com- 
plainants' mother  would  be  required  to  hind 
t&eir  interest— Henderson  v.  Harper,  96  A,  550^ 


DESCRfPTION. 

See  Boundaries,  ®=»7,  '8 ;  Names :  Vendor  and 
Purchaser,  «s>22;   Wills,  <3=»fi20,  560-585. 

DESERTION. 

See  Divorce,  4=937. 133. 

DIRECTTNG  VERDICT. 

See  Appeal  and  Error,  «3b997  ;  Trial.  <S=»174, 
17a 

DISBARMENT. 

See  Attorney  and  Client,  ^=>3&,  57. 

DISCHARGE 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Principal  and  Sarety,  9=>106- 
119;    Release. 

DISCONTINUANCE. 

See  Dismiasal  and  Nenauit 

DISCOVERED  PERIL 

See  Railroads,  «S9338;  Street  RailFoeds,  (8=» 
103. 

DISCOVERY. 

n.  UNDfiR   STATtrrORT  PROVI- 
SIONS. 

(A)  Interrogatories    and    Bxanlnatlon    of 
Parties  and  of   Other   Persons. 

®s>36  (Conn.)  Where  It  was  conceded  defend- 
ant was  engaged  in  interstate  commerce  when 
injured  while  handling  freight,  the  refusal  of 
the  court  to  compel  the  defendant  railroad  com- 
pany to  disclose  whether  the  freight  was  inter- 
state freight  held  not  error.- Hubert  v.  New 
York,  N.  H.  &  H.  B.  Co.,  96  A.  967. 
$=»37  (Conn.)  Plaintiff,  who  was  hurt  handling 
freii^ht,  held  not  entitled  to  compel  defendant 
to  disclose  the  date  of  the  accident  or  the  con- 
tents of  the  barrel  which  bore  ^aintiS  down, 
the  barrel  having  broken  open,  and  plaintiff 
knowing  the  date  of  the  injury. — Hubert  v.  New 
York,  N.  H.  &  H.  R.  Co.,  96  A.  967. 
4=368  (N.J.)  In  action  on  judgment  claimed  to 
have  been  discharged  in  bankruptcy,  plaintiffs' 
qualification  of  affirmative  answer  to  interrog- 
atory concerning  its  address,  as  given  on  its 
billheads,  held  properly  stricken  as  not  respon- 
sive.—Claflin  V.  Wolff,  96  A.  73. 

DISCRETIONARY  TRUSTS. 

See  TrusU,   <8=3l77. 

DISCRETION  OF  COURT. 

See  Appeal  and  -Error,  <S=3967-079;  Criminal 
Law,  ig=>l>ll,  1149-1153;  Habeas  Corpus, 
i@=s36;  Indictment  and  Information,  ®=>r86; 
Mortgages,  1^=3458;  New  Trial,  &=>66; 
Pleading,  «=i>:i36,  316;    Trial,  <S=359. 

DISCRIMINATION. 

See  Carriers,  9=3 18 ;  Cbngtitutional  Law,  9=> 
211. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Ehrror,  9=3781;  Ejectment, 
^=3108;  Interpleadeif,  4^=330;  MandamoSr 
<8=3l6»;    Trial,  «=»165. 

IZ  .  tNVOX.UK'TART. 

$3>59  (Md.)  In  an  action  in  Mentgomery  coun- 
ty, held  that,  under  A«ts  1894,  c.  561,  plaintiff's 
failure  after  the  original  return  of  service  and 
defendant's  motion  to  quash,  to  «btain  an  order 
issuing  a  new  summons,  a  return  day  interven- 
iugj  did  not  iir9rk  41.  ^discontinuance.— 'Washing- 


Digitized  by 


Google 


1135 


INDEX-DIGEST 


9iTor«e'' 


ton  &  R.  Hy.  Go. '  of  Montgomery  County  T. 
Johnson,  96  A.  445.  , 

DISORDERLY  CONDUCT. 

^3»l  (N.J.Snp.)  Oonvictlon  lander  section  8  of 
act  concerning;  disorderly  penonK  (2  Comp.  St. 
1910,  p.  1927),  upon  eviaence  which,  if  it  show- 
ed any  offense,  showed  the  offense  of  assanit 
and  battery,  was  not  warranted,  and  would  be 
set  aside.— Gel^er  v.  Recorder's  Court  of  Town 
of  Irvington,  Essex  County,  96  A.  1006. 

DISORDERLY  HOUSE. 

<=9l3  (N.J.)  Where  the  indictment  charges  the 
permitting  of  iUef;al'  practices  or  conduct  to 
be  habitually  earned  on  in  defendant's  house, 
it  is  competent  to  prove  specific  acts  and  con- 
duct  of  frequenters  of  the  place.— State  T.  Litt- 
man,  96  A.  6C. 

®s=>20  (N.J.)  An  instruction  that  whether  fre- 
quenters of  a  house  were  of  "evil  name  and 
btme"  was  a  question  of  fact  to  be  determined, 
not  alone  by  tiieir  reputation,  but  by  their  con- 
duct and  conversation  while  in  the  house,  held 
erroneous.— State  v.  littman,  96  A.  66. 

DISTRESS. 

See  Landlord  and  Tenant,  4=»269. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DIVERSION. 

See  Waters  and  Water  Courses.  «=»80, 

DIVIDENDS. 

See  Banks  and  Banking,  e=>41;  Corporations, 
€=9l55. 

DIVISION. 

See  Conrta,  «a>102. 

DIVORCE. 

See  Witnesses,  9=>00. 

n.   OROUNDS.        .  . 

^s»26  (Md.)  The  charge  of  adultly,  If  proved, 
cannot  be  the  basis  for  a  decree  of  divorce  a 
mensa  et  thoro,  hnt  only  for  a  divorce  a  vin- 
culo matrimonii.— Hubbard  v.  Hubbard,  96  A. 
860. 

^=»27  0^.J.)  A  liasband  who,  on  one  or  two  oc- 
casions, spat  at  or  on  his  wife,  is  not  guilty  of 
the  matrimonial  offense  of  cruelty. — Caltchio  r. 
Calichio,  96  A.  658. 

«=>37(2)  (Md.)  Under  Code  Pub.  Civ.  Laws, 
art  16,  i  88,  desertion  is  the  voluntary  separa- 
tion of  one  party  from  the  other,  or  the  vol- 
untary refusal  to  renew  the  suspended  cohabita- 
tion without  jiifetification  either  in  the  consent 
or  the  wrongful  conduct  of  the  other. — Hub- 
bard V.  Hubbard,  96  A.  860. 
«=»87(3>  (MJl.)  Under  Code  Pub.  Olv.  Laws, 
art.  16,  i  38,  abandonment  as  a  ground  for  di- 
vorce a  menea  et  ^oco  is  the  deliberate  act  of 
the  party  complained  of,  done  with  intent  that 
Ihe  marriage  should  no  longer  exist — Hubbard 
V.  Hubbard,  96  A.  860. 

4=»37.  (N.J.)  To  turn  separation  1^  consent  in- 
to a  desertion  to  furnish  ground  for  divorce, 
the  complaining  spouse  must  end  the/agree- 
ment by  requestinx  a  resumption  of  matrimoni- 
al, cohabitation.— Hague  v.  Haguev  96  A.  579. 
.  A  separatioiu  originatinR  with  the  wife's  conr 
sent,  becomes  oesertion  from  the  time  she  makes 
sincere  overtures  to.terminate  it — Id. 
4=337  (N.J.)  Refusal  of  a  wife  to  live  with  her 
Jiasband  at  the  home  selected  by  him,  merely 
because  spe  did  not  think  it  good  enough,  made 


her  guilty  of  deserting  him"  for  which  he  could 
obtain  a  divorce.— Calichio  v.   Calichio,  96  A. 

658.  

m.-  DEFENSES. 

«=49(4)  (N.J.)  Husband  chariring  adnttelfy,: 
having  aU  proofs  ia  his  possession,  continuing  to 
engage  in  marital  intercourse  will  be  denied  re- 
lief.—Frost  V.  Frost,  96  A.  1010. 

nr.  JVRIBDXOTIOIT.   PKOOEBDnrGS, 
AXtD  REUZF. 

(«7)  Pleadtav 
«=»I08  (MdO  Under  Code  Pub.  Civ.  Laws,  art 
16,  S  38,  authorizing  a  divorce  a  mensa  et  thoro 
for  abandonment  and  desertion,  complainant  in 
a  bill  for  divorce  on  those  grounds  must  allege 
and  prove  the  statutory  cause.— Hubbard  y. 
Hubbard,  96  A.  860. 

(D)  B-rtdenee. 

®=3>I09  (N.J,)  A  wife  justifying  her  desertion  of 
her  husband  relied  on  by  him  for  divorce,  be- 
cause of  his  cruel  treatment,  has  the  burden  of 
proving  bis  cruel  treatment  of  such  character 
as  to  authorize,  at  her  suit,  a  decree  of  separa- 
tion.— Calichio  v.  Calichio,  96  A.  658. 
<8=>I27  (N.J.)  The  rule  that  a  divorce  will  not 
be  granted  on  the  ubcotroborated  admissions  or 
testimony  of  a  party  applies  to  every  element  of 

8 roof  essential  to  a  decree.— Hague  v.  Hague, 
8  A.  579. 

«=>I29(1)  (Md.)  Adultery  as  a  ground  of  di- 
vorce a  vinculo  must  be  proven  by  clear  and 
satisfactory  evidence.— Hubbard  v.  Hubbard,  96 
A.  860. 

«=>  129(9)  (N.J.)  To  prove  adolteiy,  dream- 
stances  moet  be  such  as  to  lead  guarded  dis- 
cretion of  reasonable  and  just  man  to  condn- 
■ion  of  guilt,  and  must  not  be  equally  capable 
of  two  interpretations. — ^McKeona  v.  McKenna, 
96  A.  890. 

«s>l29(16)  (N.J.)  Evidence  in  suit  for  divorce 
held  not  to  show  desire  to  commit  adultery,  so 
as  to  warrant  inference  that  act  was  committed. 
—McKenna  v.  McKenna,  96  A.  890. 
<S=9 129(1)  (N.J.)  To  establish  adultery,  proba- 
bilities must  enaUe  reasonable  man  to  draw  sat- 
isfying inference  of  gnilt— Frost  v.  Frost,  96 
A.  lOiO. 

i8=>r33(3)  (Md.)  Evidence  on  a  wife's  bill  for 
divorce  a  mensa  et  thoro  on  the  ground  of  aban- 
donment held  not  to  show  an  intention  to  aban- 
don, but  to  show  that  the  separation  was 
brought  about  and  continued  practically  through 
the  wife's  will  and  consent — Hubbard  v.  Hub- 
bard, 96  A.  660. 

«=3l33  (N.J.)  Testimony  of  tiie  wife  when  cor- 
roborated by  that  of  her  husband  and.Mi9ther 
witness,  held  to  show  willful,  continaed,  and 
obstinate  desertion  justifying  a  divorce.— Hague 
v.  Hague,  96  A.  579. 

<&=9l33  (N.J.)  A  husband  suing  for  a. divorce  on 
the  ground  of  his  wife's  desertion  hM  to  show 
that  he  made  proper  efforts  to  secure  her  re- 
turn to  him,  and  her  refusal  to  do  B0.~-Galicliio 
y.  CaUchio,  96  A.  608. 

(H)'  ITeea  aad  Costa. 

^:3|95  ON.J.Ch.)  Counsel  fee  and  costs  allow- 
ed in  a  final  divorce  decree  may  be  enforced  by 
a  pnx%ss  of  attachment  for  contempt.- Tietta  v. 
Letts,  96  A.  887. 

vn.  omBRATioir  Aim  ErrsoT  of 
DivoROE,  Ain>  RTaxrrs  of 

DIVORCES  PERSONB. 

<8=9329  (N.J.Ch.)  Under  Divorce,  Act,  S  33,  a 
Nevada  divorce  for  extreme  cruelty  occi^irring 
in  New  Jersey  procured  by  a  New. Jersey  wife 
who  was  guilty  of  fraud  upon  the  Nevada  court 
in  proeuriag  it  before  die  had  bean  a  btna  fide 
resident  of  Nev^ida  for  a  year,  as  requiced  by 
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ita  statute,  will  be  annnlled  on  the  bill  ot  her 
hoaband.— Jong  t.  Jung,  96  A.  498. 

DOCKETS. 

See  Trial,  «=>11. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTARY  EVIDENCE. 

See  Criminal  Law,  iS — '111. 

DOCUMENTS. 

See  Evidence,  <3=>352-^Q&. 

DOMICILE. 

See  Elxecutors   and  Administrators,   4=9lO. 

^=35  (Md.)  The  general  rule  is  that,  in  the  ab- 
sence of  a  decree  of  separation  or'  divorce,  the 
legal  domicile  of  a  wife  follows  that  of  her  hus- 
band.—Whiting  T.  Shipley,  96  A.  285. 


See  Gifts. 


DONATIONS. 
DOWER. 


I.  NATiraUB  AND  BEQUIBITES. 

<S=>3  (N.J.Ch.)  Act  March  3,  1915  (P.  L.  p.  61) 
i  7,  abolishing  the  estates  and  interests  of  dower 
and  providing  that  nothinK  in  the  act  shall  affect 
any  of  such  estates  or  interests  which  may  have 
become  vested,  exempts  from  the  act  all  dower 
rights  or  interests  which  existed  prior  to  its  tak- 
ing effect,  whether  inchoate  or  consummate.— 
Class  V.  Strack,  96  A.  405. 
®=>4  (Me.)  take  an  inchoate  right  of  dower,  a 
wife's  statutory  right  and  Interest,  ly  descent, 
in  her  husband's  realty,  is  a  kind  of  property 
with  incidents  sui  generis,  a  valuable  interest 
which  is  frequently  the  subject  of  contract  and 
tMirgain,  more  than  a  possibility,  which  may 
well  be  denominated  a  contingent  interest,  and 
also  a  right  of  value  depending  on  the  incident 
of  ownership.— Whiting  v.  Whiting,  96  A.  500. 
$E»I8  (Md.)  Where  testator  devised  lands  to  one 
for  life,  to  be  divided  between  his  children  at  the 
end  of  that  time,  or  their  heirs  in  case  they 
should  die  before,  the  widow  of  one  of  the  chil- 
dren who  died  before  distribution  is  not  entitled 
to  dower.— Shriver  v.  Shriver,  96  A.  615. 

ZI.  INOHOATX:  IITTEBEST. 
(A)   Rlvht*  and  Remedies  of  Wife. 

®=>39  (Me.)  By  direct  provision  of  Rev.  St.  c 
77,  i  l"! ,  the  statutory  interest  in  her  husband's 
realty  of  a  wife  who  refuses  to  release  such  in- 
terest by  joinder  with  her  husband  in  his  deed 
may  be  determined  and  the  value  ordered  paid. — 
Whiting  V.  Whiting,  96  A.  500. 

A  bill  for  an  injunction  will  lie  to  restrain  a 
husband  from  transferring  property  in  fraud  of 
the  legal  or  eauitable  rights  of  his  wife. — Id. 

A  wife,  whose  husband,  by  misrepresentations 
that  his  deed  of  realty  covered  only  two  of  three 
lots,  induced-  her  to  release  her  statutory  right 
and  interest  by  descent  therein,  could  sue  in 
equity  to  impress  upon  the  proceeds  of  sale  in 
the  husband's  hands  a  constructive  trust  for  the 
value  of  her  interest  in  the  third  lot. — Id. 

Under  Laws  1913,  c.  48,  {  2,  a  wife,  whose 
husband,  by  misrepresentations  that  bis  deed 
of  realty  covered  only  two  of  three  lots,  induced 
her  to  release  her  statutory  right  and  interest 
by  descent  therein,  could  sue  him  in  equity  in 
the  Supreme  Court  to  impress  upon  the  proceeds 
of  the  sale  a  constructive  trnst  for  the  value 
of  her  interest  in  the  third  lot.— Id. 

(B)  B«v>  Rel«w|«.  or  Forfeiture. 

®=95l  (Conn.)  Abandonment  is  a  question  of 
fact  ufjon  which   the  conclusion  of  the  trial 


court  is  conclusive. — Kantor  t.  Bl«om,  96  A. 
974. 

Where  a  claimant  of  a  widow's  share  in  her 
former  husband's  estate  secured  a  rabbinical  di- 
vorce and  later  entered  into  a  rabbinical  mar- 
riage with  another,  living  with  him  17  yean 
and  bearing  him  children,  her  acts  congtitnted 
an  abandonment  of  the  husband. — Id. 

Abandonment  of  her  husband  by  a  widow 
claiming  a  widow's  share  in  his  estate  cannot 
be  shown  where  the  departure  was  with  the 
consent  of  both  partiea,  since  the  state  has  an 
interest  in  the  maintenance  of  the  marital  sta- 
tus and  in  the  mutual  observance  of  its  es- 
sential obligations. — Id. 

As  used  in  Gen.  St  1902,  |  891,  the  word 
"abandonment"  does  not  ihean  desertion  as  de- 
fined in  the  divorce  statute,  for  which  there 
can  be  no  justification,  since  the  statute  indi- 
cates that  there  may  be  justification  for  aban- 
donment.—Id. 

Although  voluntary  separation  is  insufficient 
upon  which  to  predicate  abandonment,  where 
the  parties  voluntarily  separated,  that  did  not 
justify  either  in  entering  a  subsequent  illegal 
and  adulterous  marriage. — Id. 

That  the  husband,  after  agreement  to  a  vdl- 
untary  separation,  entered  into  an  adulterous 
marriage  with  another,  would  not  justify  the 
wife  in  so  doing,  so  as  to  legalize  her  claim 
for  a  share  in  the  husband's  property. — Id. 

m.  BIGHTS   Ain>   REBCEDIES  OF 
Willow. 

®s>57(2)  (Conn.)  Warranty  deed  from  widow  of 
landowner  held  to  convey  only  her  interest,  but, 
if  she  could  oust  heirs  and  acquire  title  by  ad- 
verse possession,  the  grantee  and  those  claim- 
ing under  him  might  do  so.— Standard  (Ik),  v. 
Young,  96  A.  932. 

^=>79(2)  (Conn.)  Where  the  probate  court  de- 
nied a  widow's  claim  under  Gen.  St.  1902,  i 
391,  on  the  ground  that  her  own  evidence 
showed  that  she  had  abandoned  deceased,  it 
was  not  error  to  exclude  evidence  of  her  mar- 
riage to  the  deceased,  the  finding  of  abandon- 
ment implying  a  valid  marriage. — Kantor  t. 
Bloom,  96  A.  974i 

DRAINS. 

See  Mm4cipal  Corporations,  €=9703. 

DRAMSHOPS. 

See  Intoxicating  Liqu<»B. 

DUE  PROCESS  OF  LAW. 

See  (^onstitutioual  Law,  «=9255-301. 

EARNINGS, 

See  Damages,  <S=9lOO. 

EASEMENTS. 

See  Dedication;   Highways. 

I.   CBKATION,  EXISTENOE.  'AND  TER- 
MINATION. 

«=»3(2)  (Conn.)  Easemoit  created  in  convey- 
ance of  lot  held  appurtenant  to  the  whole  lot 
and  not  destroyed  as  to  part  of  the  lot  not  ad- 
joining the  passway  by  the  separate  grant  there- 
of.—C.  B.  Ailing  Realty  Co.  v.  Olderman,  86  A. 
944. 

«=>7(5)  (Conn.)  Continuance  of  adverse  use  of 
easement  for  necessary  period,  as  found,  held 
not  negatived  b;^  fact  incidentally  appearing 
that  party  claiming  the  easement  was  at  one 
time  executor  of  the  then  owner  of  the  land. — 
C.  B.  Ailing  Realty  Co.  t.  Olderman,  96  A. 
944. 

®=>8(1)  (Conn.)  Lot  owner's  use  of  private  al- 
ley adjoining  the  rear  of  his  lot  held  to  contain 
all  the  elements  necessary  to  title  bjr  prescripS' 
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tlon,  thoiub  nae  began  In  a  grant  by  parol  or 
otherwise  IneffectiTe  or  invalid.— G.  B.  Ailing 
Kealty  Co.  v.  Oldennan,  96  A.  944. 
9s»l2(2)  (Conn.)  Conveyance  ot  part  of  lot 
with  appurtenances  held  to  convey  easement  or 
right  to  use  passwu  not  adjoining  the  part  of 
the  lot  conveyed.— C.  B.  Ailing  Realty  Oo.  t. 
Oldennan,  96  A.  944. 

EJECTMENT. 

See  Entry,  Writ  ot, 

I.   lUOBT  OF  AOnOK  AKD  DEnSHSES. 

^=>26  (Conn.)  The  erection  of  a  fence  by  de- 
fendant within  a  few  feet  of  the  line  between 
him  and  plaintiff  to  keep  off  plaintiff's  tenants 
held  to  terminate  defendant's  leasehold  interest 
in  a  passway  under  plaintiCTs  predecessor's 
deed  to  defendant's  predecessor  providing  that 
such  way  was  leased  until  defendant's  prede- 
cessor got  ready  to  "build  a  fence  between  him 
and  me."— Wooding  v.  Michael,  96  A.  170. 

n.  roBXKDio'nmi,  PABtrma.  fbo- 

OEM,  AMD  IHOIBEKTAIt 
PBOOEEDUrOS. 

«=957  (N.J.Ch.)  tJnder  the  Practice  Act  courts 
of  law  have  injunctive  power,  pending  an  action 
in  ejectment,  to  restrain  waste  and  to  protect 
and  preserve  the  property  involved. — Hermann 
T.  Mexican  Petroleum  Corp.,  96  A.  492. 

m.   FX.EADZHO   ANB   EVXDBNOE. 


31  (Md.)  Under  the  direct  provisions  of 
Code  Pub.  Civ.  Taws,  art.  75,  {  7l,  a  plea  of 
not  gailty  in  ejectment  admits  the  possession 
and  ejectment  by  defendant,  and  only  puts  in 
issue  the  title  to  the  premises,  the  right  to  pos- 
session, and  the  amount  of  damages  to  which 
plaintiff  may  be  entitled.— Abromatis  v.  Amos, 
96  A.  554. 

^=395  (Pa.)  Evidence  held  to  sustain  a  verdict 
for  plaintiffs  for  a  strip  of  ground  three-quarters 
of  an  inch  in  width  at  the  street  front  and  ex- 
tending to  the  rear  Ime  of  a  building  erected  by 
defendant— Brautegan  v.  Wilaon,  96  A.  709. 

IV.  TBIAI,,  JUDGMEWT,  EWFOBOE- 

icENT  OF  jTTsaMiarr,  and 

REVIEW. 

®=s>l08  (Pa.)  Where  in  ejectment  by  lessor  and 
lessee  jointly  It  appeared  that  at  commencement 
of  the  action  the  ri^t  of  poeseasion  was  in  the 
lessee^  held,  that  judgment  of  nonsuit  should 
have  been  entered  against  the  lessor  under  2 
Purd.  Dig.  (13th  Ed.)  p.  1299,  par.  14.— Western 
New  York  &  P.  By.  Co.  v.  Voloan  Foundry  & 
Machine  Co.,  96  A.  8S0. 

«=9|09  (Pa.)  Where  one  plainHS  in  ejectment 
proved  title  from  the  commonwealth  to  O.,  the 
execution  of  a  quitclaim  deed  by  C.  to  his  pred- 
ecessor in  title,  and  condemnation  of  the  land 
and  assessment  of  damages  therefor  against 
plaintiff's  predecessor,  which  were  paid  to  C, 
held,  that  the  court  properly  refused  to  direct 
a  verdict  for  defendant— Western  New  Tork  & 
P.  Ry.  Ck).  V.  Vulcan  Foundry  &  Machine  Co., 
96  A.  830. 

V.  BAMAOESilCESNE    PROFITS.   IM> 
pgOVEBOBNTS.  AITD   TAXES. 

4s»l27  (Md.)  Where  defendant  has  possession 
and  use  of  the  premises,  plaintiff  in  ejectment 
may  recover  substantial  damages- Abromatis  t. 
Amos,  96  A.  564. 

4=9 147  (Md.)  Where  improvements  in  good 
faith  were  diaimed,  defendant  in  ejectment  may 
introduce  in  evidence  deeds,  though  not  passing 
title,  to  show  that  his  possession  was  bona  fide. 
—Abromatis  v.  Amos,  86  A.  554. 

Aa  an  occupant  can  recover  the  value  of  im- 
ptovements  only  in  so  far  as  the  land  is  en- 


hanced evidence  of  mere  Tolua  of  tba  improve- 
ments is  inadmissible. — ^Id. 

ELECTION. 

Se«  Wins,  «8=>790. 

ELECTIONS. 

See  Appeal  and  Brron  #s»781;    CJorporadons, 
9s>14;    Courts,  4s»l02;    Mandamus,  ^:374. 

XI.   ORDEBIHO  OB  CAI.I.INa  ELEO- 
TlOIf.  Aim   NOTICE. 

<^938  (Pa.)  Under  the  statutes  creating  and  re- 
lating to  the  office  of  mine  inspector,  inspectors 
of  mines  are  officers  of  the  rtate  who  can  be 
elected  only  at  the  general  election  in  an  even- 
numbered  year. — In  re  Lamb's  Nomination  Pe- 
tition, 96  A.  255. 

VI.  NOMINATIONS  AND  PBIM ART 
EI.EOTIONS. 

«=>I26  (Pa.)  The  five  qualified  electors  author- 
ized by  Act  July  12,  1918  (P.  L.  719)  {  15,  to 
present  petition  for  recount  of  votes,  must  be 
electors  of  the  precinct  division,  or  district 
where  the  alleged  fraud  or  error  was  committed. 
—In  re  Recount  of  Ballots  in  First  Ward  of 
Borough  of  Braddock,  06  A.  130. 
€=s>l26  (Pa.)  That  petitions  in  the  form  pre- 
scribed by  Act  July  12,  1913  (P.  L.  735)  i  15, 
for  the  opening  of  ballot  boxes  and  for  a  re- 
count of  primary  election  votes  were  filed  four 
days  after  the  computation  of  votes  by  the  coun- 
ty commissioners  did  not  authorize  dismissal  of 
the  proceedings. — In  re  Lackawanna  County 
Election  Case,  96  A.  137. 

€=>I54  (Pa.)  A  petition  to  have  the  name  of  a 
candidate  for  the  office  of  mine  inspector  print- 
ed on  the  official  ballot  to  be  used  at  a  primary 
election  for  an  odd  year  held  to  disclose  mate- 
rial error  or  defect  apparent  on  the  face  of  the 
petition,  such  as  authorized  setting  it  aside 
under  Act  July  12.  1913  (P.  I*  730)  J  8.-In  re 
Lamb's  Nomination  Petition,  06  A.  255. 

A  defective  nominating  petition  may  be  set 
aside  at  the  instance  of  a  qualified  elector  of 
the  coun^  where  it  was  filed,  though  he  be  of 
a  different  political  party  and  have  no  mor« 
interest  in  the  matter  than  has  any  other  dti-. 
zen. — ^Id. 

iS=>l59  (N.J.Snp.)  Where  a  vacancy  exists  in 
the  board  of  chosen  freeholders,  which  electors 
'may  fill,  an  election  is  not  void  because  no  one 
was  nominated  at  the  primaries;  failure, 
through  neglect  or  ignorance,  to  name  candi- 
dates in  the  prescribed  manner  not  depriving 
qualified  electors  of  their  rights. — Wescott  v. 
Scull,  96  A.  407. 

VH.  BAIXOTS. 

^9l8l  (Me.)  Ballots  on  which  the  voters 
erased  the  name  of  respondent  and  wrote  un- 
derneath the  name  of  the  petitioner  should  be 
counted  for  the  petitioner.— Iloward  v.  Harring- 
ton. 96  A.  769. 

9=s»l82  (Me.)  A  ballot  on  which  voter  placed 
petitioner's  sticker,  and  also  wrote  underneath 
the  name  of  petitioner  in  full,  mast  be  counted 
for  petitioner.— Howard  v.  Harrington,  96  A. 
769. 

IX.  OOTTNT   OF  VOTES.   RETURNS, 
AND   CANVASS. 

^s>24i  (Me.)  Where  there  is  discrepancy  be- 
tween count  at  close  of  election  and  in  court, 
and  it  is  not  shown  that  there  has  been  no  op- 
portunity for  tampering  with  ballots,  the  count 
at  close  of  election  should  be  taken  as  true. — 
Howard  v.  Harrington,  96  A.  769. 
^=3259  (Md.)  Board  of  election  canvassers,  in 
performing  duty  of  canvassing  and  declaring  re- 
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suh  shown  by  election  retnrna,  aa  prorided  by 
Code  Pub.  Civ.  Laws,  art  33,  {  82,  baa  no  aa- 
thority  to  reject  returns,  from  a  precinct  be- 
cause ballot  box  therefrom  waa  delivered  to 
board  with  seals  and  strips  signed  and  authenti- 
cated by  election  judges  broken  and  mutilated. 
— Smallwood  v.  Noll.  96  A.  452. 

Where  election  tally  abeets  differed  in  num- 
ber of  tally  marks,  board  of  canvassers  bad  no 
power  to  adopt  and  count  one  set  of  tallies, 
contrary  to  returns  certified  by  election  judges 
and  clerks  in  performance  of  their  duties  to  can- 
vass, announce  and  certify  the  result  of  vote, 
as  provided  for  by  Code  rub.  Civ.  Lawa,  art 
33,  |§  73-75,  the  board's  sole  power  as  to  mis- 
takes  being  to  require  attendance  of  judges  and 
clerks  to  make  corrections  as  provided  for  by 
section  85. — Id. 

X.   COKTEST8. 

<S=3>269  (Me.)  Under  Rev.  St.  c.  6,  if  70,  72, 

the  proper  procedure  in  contesting  electiona  is 
by  hearing  before  single  justices  and  appeal  to 
the  justices,  and  cause  should  not  be  placed  on 
law  docket. — Howard  v.  Harrington,  96  A.  769. 

«S3273  (Me.)  Under  Rev.  St.  c.  6,  Jf  71,  73,  a 
petitioner,  who,  since  election,  has  accepted 
office  of  police  judge,  cannot  contest  election  of 
mayor. — Howai^  v.  Harrington,  96  A.  769. 

9s>275  (Md.)  That  an  election  contest  over  of- 
fice of  circuit  court  clerk  must  be  made  before 
House  of  Delegates,  as  provided  by  Const,  art. 
4,  {  12,  does  not  affect  circuit  court's  power  to 
require  board  of  canvassers  to  correct  errors  as 
provided  for  by  Code  Pub.  Civ.  Laws,  art.  88, 
I  86.— Smallwood  v.  Noll,  96  A.  452. 

^=3305  (N.  J.)  Certiorari  brought  to  contest  an 
election  under  Act  April  25,  1911  (P.  L.  p. 
462),  and  Act  April  7,  1914  (P.  L.  p.  170), 
relating  to  commission  form  of  government  on 
the  ground  the  acts  were  unconstitutional,  does 
not  suspend  the  working  of  the  acts  so  as  to 
prevent  the  commissioners  from  becoming  the 
governing  body  of  the  city. — Devlin  v.  Wilson, 
96  A.  42. 

ELECTRICITY. 

See  Corporations,  ^=»14. 

4=>6  (Pa.)  Where,  in  suits  to  enjoin  the  erec- 
tion and  maintenance  of  an  electric  transmis- 
sion line,  it  a])peared  that  the  defendant  com- 
pany was  duiy  authorized  to  construct  such 
line  and  it  did  not  appear  that  it  had  refused  to 
furnish  electricity  to  applicants  within  the  bor- 
ough, held  that  the  bills  should  be  dismissed 
though  defendant  had  agreed  with  the  borough 
not  to  furnish  electric  current  within  its  lim- 
its.—Curry  V.  Harmony  Electric  Co.,  96  A. 
822. 

4=»9(1)  (Md.)  The  cost  of  additional  cables  and 
wires  needed  to  make  changes  required  by  the 
dty  held  part  of  the  ezpen.se  to  be  shared  by 
the  ci<7  under  the  lease  of  space  in  the  munici- 
pal conduits. — Consolidated  Gas  Electric  Light 
&  Power  Co.  of  Baltimore  v.  City  of  Balti- 
more, 96  A.  804. 

<S9||  (N.J.)  Agreement  made  in  1898  by  an 
electric  company  to  light  by  electricity  free  of 
charge  the  common  council  chamber  and  build- 
inga  and  offices  occupied  for  city  purposes  is 
enforceable  against  the  company's  successor, 
notwithstanding  subsequent  enactment  of  Act 
AprU  21,  1911  (P.  L.  pp.  380,  381)  §§.18(^, 
18(d). — Public  Service  Electric  Co.  v.  Board  of 
PttbUc  Utility  Com'rs,  96  A.  1013. 

*3»  1 1  (Pa.)  Where  defendant,  in  suit  to  require 
that  electric  power  be  furnished  pursuant  to 
contract,  claimed  the  full  contract  price  of  pow- 
er for  «  period  during  which  the  power  was  not 
satisfactorily  furnished,  held,  that  under  the 
facts  the  lower  court  properly  awarded  defend- 
ant the  contract  price  less  an  amount  uecoss.^^ily 
paid  by  plaintiff  for  procuring  extra  power. — 


Irwin-Herminie  Taction  C3o.  t.  West  Penn 
Electric  Co.,  96  A.  719. 

A  temporary  injunction,  requiring  the  fur- 
nishing of  eJectric  power  supply  pursuant  to 
contract,  held  properly  dissolved,  where  it  ap- 
peared that  the  parties  were  working  harmo- 
niously, and  that  there  was  no  intent  to  discon- 
tinue the  power  supply. — Id. 
^=3 1 6  (Pa.)  An  electric  company  is  not  bound 
to  inspect  appliances  owned  and  maintained  by 
ita  customers,  nor  is  it  liable  for  damages  from 
defects  therein. — Milton  Weaving  Co.  v.  Nor- 
thomberland  Connty  Qaa  A  Electric  Co.,  96  A. 
135. 

<3=»I9  (Pa.)  Where  the  only  issue  was  as  to 
who  installed  the  defectively  insulated  wires, 
held,  that  the  court  pi-operly  excluded  evidence 
as  to  the  custom  as  to  installing  wires. — Milton 
Weaving  Co.  v.  Northumberland  County  Gas  & 
Electric  Co.,  96  A.  135. 

Where  there  was  evidence  that  the  wiring  was 
properly  done,  held,  that  the  burden  was  on 
plaintiff  to  show  that  the  defective  insulation 
which  caused  the  fire  was  the  result  of  defend- 
ant's negligence ;  the  doctrine  of  lea  ipsa  loqui- 
tur not  applying. — Id. 

^s>l9(6)  (Pa.)  Where  lineman  received  shock 
from  de^tively  insulated  wire,  whether  elec- 
tric company's  negligence  was  the  proximate 
cause  of  decedent's  death  is  for  the  jury,  though 
it  was  not  shown  whether  death  was  caused  by 
shock  or  fall. — Hockenberry  v.  New  Castle  Elec- 
tric Co..  06  A.  1046. 

<S=>I9(12)  (^Pa.X^In  action  for  death  caused  by 
defectively  insulated  wire,  evidence  held  to  pre- 
sent question  for  jury  whether  decedent's  foilure 
to  wear  rubber  gloves  or  safety  belt  contributed 
to  accident— Hockenberry  t.  New  Castle  Elec- 
tric Co.,  96  A.  1046. 

ELECTROCUTION. 

See  Oriminal  Law,  9=91207. 

ELEVATORS. 

See  Landlord  and  Tenant,  4s>169. 

EMBEZZLEMENT. 

<S=>IO  (DeLGen.Sesa.)  To  constitute  the  rela- 
tion of  agent  or  servant  within  the  embezzle- 
ment statute  (Kev.  Code  1915,  8  4751),  it  is  un- 
necessary that  there  be  more  than  one  act  au- 
thorized or  one  transaction  undertaken  for  the 
principal  or  emirfoyer. — State  t.  Aeeto,  96  A. 
206. 

EMINENT  DOMAIN. 

See  Bstoppel,  «s>92;    Evidence,  «=»142»  352; 
Jury,  «=3l7;   Trial,  «s>2&l. 

t.  NATUBE,   EXTENT,   AITD   DELEGA- 
TION OF  POWER. 

4s»26  (Oonn.)  The  condemnation  of  defend- 
ant's land  for  a  compensation  reservoir  to  re- 
store the  flow  of  a  river  whose  waters  were  to 
be  taken  to  improve  the  Water  supply  of  a  dty, 
which  restoration  was  made  necessary  by  the 
opposition  .of  riparian  owners,  was  for  a  pub- 
lic nse.— Board  of  Water  Com'rs  of  City  of 
Hartford  v.  Manchester,  96  A.  182. 
«=336  (Conn.)  The  taking  of  land  by  a  tele- 
phone company  for  the  construction  and  opera- 
tion of  its  line  is  not  a  taking  for  a  private  nse. 
— Mitchell  V.  Southern  New  England  Telephone 
Ck).,  96  A.  966. 

4s>55  (Conn.)  Where  the  members  of  a  pri- 
vate corporation  vested  with  the  right  to  con- 
trol a  compensation  reservoir,  were  bound  by 
statute,  general  law,  and  their  contract  with  a 
city,  to  regulate  it  equitably  for  the  benefit  of 
nil  riparian  owners,  the  grant  to  the  city  of 
the  right  to  condemn  land  for  the  reservoir 
waa  not  invflliii  on  the  ground  that  it  would 
be  administered  for  private  benefit.— Board  o( 
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Water  Com'rs  of  Oity  of  Hartford  t.  Masches- 
ter.  96  A.  182. 

Where  a  city  on  its  own  petition  was  panted 
power  to  condemn  land  for  a  compensation  res- 
ervoir, it  could  ezeEcise  tke  power,  although  it 
passed  no  vote  affirming  its  intention  to  build 
the  reservoir. — Id. 

«=3e6  (Conn.)  After  the  Legislature  granted 
power  to  a  city  to  condemn  land  for  a  compen- 
sation reservoir,  the  only  questions  affecting 
the  validity  of  the  grant  open  to  review  were 
whether  the  reservoir  was  for  a  public  use  and 
whethw  it  was  to  be  administered  for  public 
benefit.— Board  of  Water  Com'rs  of  City  of 
Hartford  v.  Manchester,  96  A.  182. 

n.  OOMPENSATIOIV. 

(B)   Takin*      or      InJnrliiK      Property      •• 
Gro«nd  tor  Compenaatlon.     ' 

4f9S5  (OouB.)  Undes  the  general  law  of  em- 
inent domain  consequential  damages  to  abutting 
land  are  not  recoverable,  except  where  a  part 
of  a  tract  is  taken,  and  the  value  of  the  re- 
mainder diminished. — Gaylord  v.  City  of  Bridge- 
port, 96  A.  936.  . 

(Q)  Heaaare  and  AmoiiBt. 

®=»  126(3)  (Md.)  Where  a  stream  was  only  two 
feet  deep  at  high  tide  and  all  possibilitv  of  navi- 
gation had  been  destroyed  by  piers,  had,  that  it 
was  not  a  navigable  stream,  and  damages  for 
condemnation  could  not  be  defeated  on  ground  it 
was  navigaUe.— City  of  .Baltimore  t.  Carroll,  96 
A.  1076. 

®=9 1 34  (Md.)  Where  property  taken  tmder  emi- 
nent domain  was  valuable  for  railroad  purposes, 
the  jury  in  considering  damages  may  consider 
its  value  for  such  purposes. — City  of  Baltimore 
V.  Carroll,  96  A.  1076. 

HI.  FBOCEEDIHOS   TO   TAKE   PBOP- 

ERTT  AND  ASSESS  COM- 

PEKSATIOK. 

€=>I69  (Conn.)  Where,  the  Legislature,  in 
granting  a  city  power  to  condemn  land  for  a 
reservoir,  described  the  site  specifically,  it  was 
unnecessary  for  the  city,  as  a  condition  prece- 
dent to  petitioning  for  condemnation  of  the 
land  involved,  to  pass  a  vote  taking  the  land 
or  declaring  the  necessity  for  taking. — Board 
of  Water  Com'rs  of  (Sty  of  Hartford  v.  Man- 
chester, 96  A.  182. 

<S=3l92  (Conn.)  In  a  city's  proceedings  to  con- 
demn land,  respondent's  second  defense,  alleging 
that  the  taking  for  the  purposes  set  forth  in 
the  statute  authorizing  it  deprived  respondent 
of  his  property  without  due  process,  was  prop- 
erly stricken  as  a  conclasion  as  to  the  legal  ef- 
fect of  the  act. — Board  of  Water  Com'rs  of 
Oity  of  Hartford  v.  Manchester,  96  A.  182. 

In  proceedings  to  condemn  land  for  a  reser- 
voir, the  negative  allegation  of  respondent's 
third  defense  that  the  petitioning  city  did  not 
intend  to  use  the  land  tor  tbe  storage  of  water 
for  its  water  supply,  and  that' it  did  intend  to 
use  it  solely  to  return  to  a  river,  held  properly 
expunged.— 'Id. 

€=^202  (Md.)  In  j^roceeding  to  assess  damages 
for  the  condemnation  of  land,  evidence  of  the 
possibility  that  a  street  car  line  might  be  con- 
structed in  the  vicinity,  together  with  the  state- 
ment by  a  witness  as  to  now  he  would  secure 
the  car  line,  is  too  vague  to  be  admitted. — Pat- 
terson V.  City  of  Baltimore,  96  A.  458. 

«=»202(1)  (Md.)  Where  valuations  by  an  expert 
were  correct  if  the  basis  was  admitted,  the  fig- 
ures by  which'  he  reached  his  conclusions  are 
irrelevant  in  an  eminent  domain  action.— City  of 
Baltimore  v.  CarroU,  96  A.  1076. 

^:>202(6)  (Md.)  Whether  the  premises  were 
listed  for  taxation  is  not  a  proper  method  of 
proving  their  value  in  an  eminent  domain  case. 
—City  of  Baltimore  v.  Carroll,  96  A.  1076. 


«s»22l  (Md.)  In  an  emt^eat  domain  case,  evi- 
dence held  to  warrant  sntaission  to  the  jury  of 
the  question,  whetiier  substantial  daraages  toolSt 
be  awarded.— City  of  Baltimore  v.  CarroU,  96  A. 
1070. 

$=>238(4)  (Md.)  An  appeal  from  the  final  ord<»r 
of  commissioners  for  opening  streets,  entered 
before  the  street  grade  was  established,  which 
was  taken  after  the  expiration  of  the  time  fixed 
by  Laws  1912,  c.  32,  f  179,  and  before  the  grade 
was  established,  can  be  dismissed.— Timanns  v. 
Mayor  and  City  Council  of  City  of  Baltimore, 
96  A.  1030. 

Under  Laws  1912,  c  82,  !  178,  the  failure 
of  an  owner  to  receive  notice  of  the  final  or- 
der assessing  darooges  for  street  opening  does' 
not  prevent  the  dismissal  of  his  appeal,  filed 
after   llie   expiration   of    the   time. — Id. 

Statements  by  commissioners  for  opening 
streets  held  to  refer  to  a  published  notice  of 
final  award  required  by  Laws  1912,  c.  32,  §  177, 
not  to  personal  notice,  and  therefore  not  to  ex- 
cuse delay  in  appealing.— Id. 

IV.  REUEDIES  OF  OWNEXtS  OF 
PBOPERTT. 

«=>276  (Conn.)  In  snit  against  a  telephone 
company  to  restrain  its  use  of  a  line,  allegation 
that  the  company  wrongfully  failed  to  have 
damages  to  owner^s  land  assessed  and  paid  be-, 
fore  construction  held  insufficient  to  show  vio- 
lation of  the  owner's  rights.-^Mitchell  V.  South- 
ern New  EhigliJid  Telephone  Co.,  96  A.  960. 
€s=»297  (Pa.)  In  proceedings  to  condemn  land 
for  a  railroad,  it  may  be  shown  that  tbe  land 
has  more  value  for  railroad  purposes,  as  an  ele- 
ment in  estimating  its  value. — North  Shore  R, 
Co.  v.  Pennsylvania  Co.,  96  A.  090. 

In  proceedings  by  one  railroad  company  to 
ccmdemn  land  of  another,  that  tbe  latter  had 
ceased  to  operate  did  not  limit  tbe  damafres  as- 
sewable  to  tbe  value  of  the  gronnd  for  agricul- 
tural purposes. — Id. 

<3=>398  (Pa.)  Deeds  covering  a  portion  of  plain- 
tiff's property  not  included  in  that  condemned 
held  admissible .  in  evidence  to  show  tbe  extent 
of  the  property  before  condemnation. — North, 
Shore  R.  Co.  v.  Pennsylvania  Co.,  96  A.  990. 
<S=>303  (Pa.)  In  condemnation  proceedings,  the 
measure  of  damages  where  only  a  part  of  a  oon- 
tiguons  holding  belonging  to  tlie  same  proprie- 
tor was-  taken  was  the  damage  to  the  property 
as  a  whole.— North  Shore  K.  Co.  v.  Pennsyl- 
vania Co.,  96  A.  9»a 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ©=8,  27;   Master  and  Servant, 
<S=s>34e-^20;   New  Trial,  «=»161. 

ENTRY,  WRIT  OF. 

See  Ejeotment 

<S=>20  (Me.)  Under  Rev.  St.  c.  106,  t  6,  relat- 
ing to  pleading  in  a  real  action  disclaimer  as  to 

part  and  the  general  issue  as  to  part  does  not 
relieve  the  demandment  from  the  necessity  of 
proving  title  to  the  parts  not  disclaimed.— May 
V.  Labbe,  96  A.  502. 

<S=32I  (Me.)  Without  evidence  to  the  contrary, 
occupation  is  presumed  to  be  in  accordance  with 
the  limits  of  ownership,  but  tbe  presumption 
is  rebuttable.- May  v.  Labbe,  96  A.  502. 

EQUAL  PROTECTION  OF  THE  LAWS, 

See  Gonstitntional  Law,  «=»211-245. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=>55-106. 
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EQUITABLE  LIENS. 

S«e  Vendor  and  Pnrchager,  4=3254. 

EQUITY. 

See  Action,  9s»25;  Appeal  and  Error,  ^=>T6, 
896,  1009:  Cancellation  of  Instruments;  Con- 
version; Estoppel;  Frauduleat  Conveyances; 
Husband  and  Wife,  ^=3>20o;  Injunction;  Me- 
chanics' Liens,  4=318;  Mortgages,  4:=a21 ; 
Ne  Exeat;  New  Trial,  <e=>lll;  Partition; 
Receivers;  Reformation  of  Instromenta,  ^s> 
7;   Specific  Performance;   Trusts. 

Z.  JURISDICTION,  PRINCIPUEiS.  AMD 
MAXIMS. 

(A)  NatBve,  Oronnds,  Snbjeotn,  and  Bxtenl 
of  Jarlndlotlou  In  General. 

4=»7  (Pa.)  A  mistake  of  legal  rights,  when 
everything  ts  known  to  both  parties,  is  not 
relievable  in  equity. — Shields  v.  Hitchman,  96  A. 
1039. 

<B)  RemedT   mt  Ijavr    and    HnlHpIlcltr    of 
Snlte. 

4s»53  (N.H.)  After  trial  on  the  merits,  the  ob- 
jection that  complainant  bad  an  adequate  reme- 
dy at  law  cannot  be  raised. — Barrett  v.  Cady, 
fld  A.  325. 

(C)  Prlaetple*  and  Hazlme  of  Kanity. 

4=962  (Vt.)  Defrauded  buyers  of  a  farm  owned 
by  husband  and  wife  and  sold  by  the  husband 
under  authority  from  the  wife  conld  recover  in 
equity  from  the  wife  the  proceeds  of  the  hus- 
band s  independent  fraud  turned  over  to  her  by 
the  husband  after  she  bad  notice  of  the  fraud, 
since  the  maxim  equity  follows  the  law  will  not 
be  applied  to  allow  the  perpetration  bf  a  fraud. 
— ^Rowley  v.  Shepardson,  96  A.  374. 
«s>64  (N.J.Cb.)  Equitable  relief  will  not  be  af- 
forded to  a  complainant  unless  he  acts  with  dili- 
gence.— ^Bridgewater  v.  Ocean  City  Ass'n,  96  A. 


4s>65  (N.J.Ch.)  Complainant,  who  was  swin- 
dled through  his  entrance  into  a  wire-tapping 
scheme  to  be  consummated  by  another's  breach 
of  trust  to  bis  employing  telegraph  company, 
could  not  maintain  a  suit  in  equity  in  aid  of 
bis  levy  of  attachment  upon  the  property  of 
defendant,  one  of  the  parties  to  the  scheme,  to 
set  aside  an  alleged  fraudulent  conveyance  by 
defendant  to  his  wife. — Pendleton  v.  Uondolf,  96 
A.  47. 

4s>65  (N.J.Ch.)  Mortgagees,  who  had  foreclos- 
ed, seeking  to  quiet  title  against  the  mortgagor's 
wife,  their  bill  alleging  that  the  foreclosure  de- 
cree was  erroneous  as  to  her  rights  b^  reason 
of  their  own  false  averments  in  the  bill  under 
which  it  was  entered,  could  have  uo  equitable 
relief,  by  reason  of  the  foreclosure  decree,  under 
the  averments  of  their  bill. — Class  v.  Struck,  96 
A.  405. 

4=>66  (Vt.)  He  who  seeks  equity  must  do  equi- 
ty.—Patch  &  Co.  v.  First  Nat.  Bank  of  Mont- 
pelier,  96  A.  423. 

n.  LACHES    AMD    STALE    DEMAMD8. 

4=>7I  (N.H.)  In  an  equity  case,  where  the 
question  whether  there  has  been  such  delay  as 
to  bar  relief  on  the  ground  of  laches  was  not 
found  as  a  fact,  it  may  be  conclusively  estab- 
lished by  the  pleadings  or  the  evidence. — Barrett 
V.  Cady.  96  A.  325. 

4=>7I  (N.J.Ch.)  Where  complaint  to  set  aside  a 
deed  of  property  devised  to  complainant  and  to 
set  aside  testator's  lease  of  the  property  to  de- 
fendant after  making  his  will  were  discontinued, 
a  bill  for  the  same  relief  more  than  a  year  there- 
after, when  the  property  had  been  sold  and  the 
purchasers  had  died,  would  not  be  entertained 
because  of  complainant's  gross  laches. — Bennett 
V.  Piatt.  96  A.  482. 

4s>87  (N.H.)  While,  ordinarily,  courts  of  equi- 
ty  follow  the  analogy  of   limitations   at   law. 


they  nay  in  proper  cases  deny  relief,  though 
the  statutory  period  of  limitations  has  not  run. 
—Barrett  v.  Cady,  96  A.  325. 

XV.  PLEADXMO. 
(A)  OrlKlaal  Bill. 

4=9 1 52  (Md.)  Under  general  equity  rule  Na  4, 
the  will  of  the  deceased,  referred  to  in  a  para- 
graph of  a  bill  to  charge  his  estate,  was  a  nec- 
essary part  thereof,  and  should  have  been  Bled 
with  the  bill.— Henderson  v.  Harper,  96  A.  550. 
<S=3l53  (N.J.Ch.)  Upon  allegations  of  bill  to 
foreclose  mortgage  executed  by  defendant  and 
her  husband  and  of  a  cross-bill,  court  would 
assume  that  prior  to  recording  the  mortgage 
was  duly  acknowledged  aa  required  by  law.— 
Ck}lonial  Building  &  Loan  Ass^n  v.  Griffin,  86 
A.  001. 

(Bf   Demurrer,    Bzeeptlona,    and    Motion*. 

€=>239  (Me.)  The  allegations  of  the  bill  must 
be  taken  as  true  on  demurrer.— Whiting  v.  Whit- 
ing, 96  A.  500. 

(I)  Defeete    and    Objeotlona,    and    'Waiver 
Thereof. 

^^335  (Md.)  Where  no  exception  is  taken  to 
the  sufficiency  of  a  bill,  it  is  immaterial  whether 
its  averments  cover  the  case  as  proved,  and  the 
court  must  decree  according  to  the  evidence. — 
Equitable  loe  Co.  v.  Moore,  96  A.  444. 

X.  DEOBEE  AMD  SNFOROEMEMT 
THEREOF. 

4=»4t9  (N.J.)  Opening  of  decree  of  chancery 
entered  by  default  rests  in  discretion  of  Chan- 
cellor.—Sandford  V.  Wellborn,  96  A.  101& 

XL  BILL  OF  REVIEW. 

<Ss>445  (NJ.Ch.)  Ordinarily  reUef  from  a  de- 
cree of  injunction  on  the  ground  of  an  adjudica- 
tion that  the  contract  the  violation  of  which 
was  enjoined  had  been  previously  rescinded  must 
be  sought  by  a  bill  of  review.— Oscar  Barnett 
Foundry  Co.  v.  Iron  Works  Co..  06  A.  400. 
4=>457  (R.L)  Where  a  decree  In  a  suit  against 
trustees  affected  the  right  of  the  cestuis,  who 
were  not  made  parties,  they  may  raise  the 
question  as  to  whether  they  were  bound  there- 
by, bjT  a  bill  in  the  nature  of  a  bUl  of  review. — 
Primitive  Methodist  Church  of  Rhode  Island 
V.  Homer,  96  A.  818. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Execu- 
tors and  Administrators ;  Life  Estates;  Me- 
chanics' Liens,  4=>18;  Perpetuitiear  Ten- 
ancy in  Common;   Trusts,  4=>134;   Wills. 

ESTOPPEL. 

See  Covenants,  4=>49;  Insurance,  ^3141; 
Judgment,  4=»640-721;  Limitation  of  Ac- 
tions, 4=9l3. 

XL   BV  DEED. 

(A)  Creation    apd    Operation    In    General. 

4=»3I  (Conn.)  Conveyance  of  pass  way  by  own- 
er of  adjoining  lot  as  executor  of  the  owner  of 
the  passway  held  not  to  estop  the  lot  owner 
from  claiming  prescriptive  right  to  use  the  pass- 
way.— C.  B.  AUiog  Realty  Co.  y.  Olderman,  90 
A.  944. 

(B)  Bstatea  and  Rlvbta  8iil>ae«nentl]r  Ae- 

qalred. 

<g=>35  (Me.)  Plaintiff  in  action  to  qniet  title 
and  to  recover  property  held  estopped  from 
claiming  that  defendant's  extinguishment  of 
niitstanding  Incumbrance  on  property  which 
he  had  concealed  when  he  conveyed  to  her  and 
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which  she  had  mortgaged  back  to  Mm  -with  war- 
•ranty,  enured  to  his  benefit— Butterfield  v. 
Lane.  96  A.  238. 

m.  EQUXTABUB  B8TOFPEX.. 

(A)  IVatnve  and  Bu«ittlala  1«  Oeaeral. 

4=355  CVt.)  There  is  no  estoppel  unless  th« 
person  claiihinK  it  relies  on  the  conduct. — Stev- 
ens V.  Blood,  96  A.  697. 

e=>58  (Me.)  If  the  rennnciatlon  of  a  waiver  of 
a  right  would  be  to  the  injury  or  disadvantage 
of  another,  who  relied  upon  it,  the  party  mak- 
ing the  waiver  is  estopped  to  deny  it.— Smith  v. 
Phillips  Nat  Bank,  96  A.  217. 
4=958  (Vt)  There  is  no  estoppel  unless  the  per- 
son claiming  it  relies  on  the  conduct  and  will 
be  prejudiced  If  the  other  party  is  permitted  lo 
assert  his  legal  right.— Stevens  v.  Blood,  96  A. 
697. 

€=>62(5)  (Md.)  A  city  is  not  estopped  or  bound 
by  any  statement  of  the  commissioners  for  open- 
ing streets  not  made  in  connection  with,  and  re- 
lating to,  the  discharge  of  their  duties.— Timan- 
us  v.  Mavor  and  City  Council  of  City  of  Balti- 
more, 96  A.  1030. 

To  establish  estoppel  against  the  city  upon 
misleading  statements  made  by  commissioners  for 
opening  streets,  it  must  appear  that  the  state- 
ment was  such  as  was  calculated  to  mislead. — 
Id. 

(B)   GrouBda  o<  Batoppel. 

4=>92(4)  (Pa.)  Where  a  landowner  accepts  the 
amonnt  awarded  him  in  condemnation  proceed- 
ings, he  !s  precluded  from  thereafter  setting  up 
a  claim  to  the  land,  though  the  proceedings 
were  irregular. — Western  New  York  &  P.  Ry. 
Co.  V.  Vulcan  Foundry  &  Machine  Co.,  96  A. 
830. 

<3=393(1)  (N.J.Cb.)  One  who  stands  silently  by. 
and  permits  another  to  make  large  expenditures 
in  improving  land  under  an  honest  belief  that  he 
has  a  rl^ht  to  do  so,  is  estopped  to  complain 
that  the  improvements  violate  a  restrictive  cove- 
nant—Bridgewater  V.  Ocean  City  Ass'n,  96  A. 
905. 

4=>94  (Del.Snper.)  Where  plaintiff,  who  sold  a 
cow,  reserving  titie  until  the  purchase-money 
note  was  paid,  stood  by  at  a  public  sale  and 
allowed  the  buyer's  vendee  to  sell  the  animal  to 
defendant  without  asserting  bis  title,  held  not 
to  estop  him  from  claiming  the  animal. — ^ones 
▼.  Savin,  96  A.  706. 

CD)   Blatters  Precluded. 

4=s>l06  (N.J.Sup.)  The  doctrine  of  equitable 
estoppel  applies  to  courts  of  law. — Crawford  v. 
Wintmrbottom,  96  A.  497. 

EVIDENCE 

See  Constitutional  Law,  4s»48;  Criminal  Law, 
(»=>33S-572;    Depositions;    Discovery;    Wit- 


For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Brror. 
Reception  at  trial,  see  Criminal  Law,  4=>688, 

687;    Trial,  «=49-105. 

I.  JITDICIAX  NOTICE. 

4s»29  (Conn.)  The  courts  of  the  state  take  ju- 
dicial notice  of  its  general  statutes.— Mitchell 
V.  Southern  New  England  Telephone  Co.,  96  A. 
966. 

n.   PRESUMPTIONS. 

4s»83  (N.J.)  Where  commission  form  of  gov- 
ernment authorized  by  Act  April  25,  1911  (P. 
L.  p.  462),  was  adopted,  and  commissioners 
were  elected  under  Act  April  7,  1914  (P.  L.  p. 
170),  held,  that  tt  must  be  presumed  they 
promptly   oreanized   and   the  existing  form  of 


government  was  abolished.— DevUn  ▼.  Wilson, 
96  A.  42.  ' 

<?=>84  (N.J.)  Where  appellant,  who  was  entitled 
to  securities  in  case  she  married  and  remained 
wife  of  testator,  secured  a  divorce  in  Missouri, 
held  it  would  not  be  presumed  that  the  Missouri 
divorce  was  on  a  ground  recognized  in  New 
York,  where  marriage  was  had.— New  Jersey 
Title  Guaranty  ft  Trust  Co.  v.  Parker,  96  A. 
574. 

TV.  KELEVAHOT,  HATBRIAUTT, 

AND   OOBCPETENCT  IN   OEN- 

ERAX.. 

(A)  Kaeta  In  lasne  and  Relevant  to  lasves. 

4=s>99  (Me.)  Irrelevant  evidence  is  that  which 
has  no  just  bearing  on  the  issue. — Gray  v.  Maine 
Cent.  R.  Co.,  96  A.  1067. 
9=399  (Vt.)  Any  fact  or  circumstance,  which 
tends  to  render  a  claimed  fact  more  or  less 
probable  is  relevant  and  admissible  in  evidence 
to  show  whether  the  fact  exists  or  not — GU- 
fiUan  v.  GilfiUan's  Estete,  96  A.  704. 
$=>II3  (Vt.)  In  an  action  by  the  buyers  of  a 
farm  for  damages  from  the  fraud  of  toe  agency 
which  sold  it,  the  mode  of  proving  damages  by 
the  testimony  of  some  witnesses  as  to  the  value 
of  the  farm  and  of  others  as  to  its  value  if  it 
had  been  as  represented  was  proper. — Ilowton  v. 
E.  A.  S  trout  Farm  Agency,  96  A.  330.  , 

In  an  action  by  buyers  of  a  farm  for  damages 
from  the  fraud  of  the  agency  which  sold  it, 
testimony  as  to  the  value  of  personalty  going 
with  the  farm,  which  was  part  of  a  process  ot 
getting  at  the  value  of  the  farm  itself,  waa  ad- 
missible.— ^Id. 

9=»M4  (Vt.)  In  a  suit  against  husband  and 
wife  to  enforce  a  judgment  for  the  husband's 
fraud  in  the  sale  of  their  farm,  proffered  tes- 
timony of  the  wife,  on  cross-examination,  as  to 
whether  she  was  told  of  the  terms  of  sale,  held 
improperly  excluded  under  pleadings  making 
the  issue  whether  she  accepted  the  proceeds  ot 
the  fraod  with  knowledge. — Rowley  v.  Shepard- 
Bon,  96  A.  374. 

(B)  Bea  «9eat». 

«=>I2I(6)  (Conn.)  In  action  involving  B.'s 
right  to  use  passway  over  A.'s  land,  A's  dec- 
larations held  not  res  geste. — C.  B.  Ailing  Real- 
ty Co.  V.  Olderman,  96  A.  944. 
«=»12l(17)  (Me.)  In  an  action  for  deceit  in  the 
sale  of  a  stock  of  goods  by  defendant,  the  dec- 
laration of  the  agent  who  sold  for  defendant 
at  the  time  of  sale  in  reference  to  the  condition 
of  the  goods  was  admissible  as  a  part  of  the 
res  gests  accompanying  the  act  of  sale.— Har- 
low V.  Perry,  96  A.  776. 

(C>   similar   Faeta  and  Tranaaetlona. 

4=>t29  (Vt)  Where  an  injured  servant  relied  on 
an  agreement  that  he  should  be  compensated  if 
injured,  he  may,  for  the  purpose  of  explaining 
the  agreement  in  force  when  he  was  injured, 
show  an  agreement  made  with  defendant's  pred- 
ecessor in  interest. — Dailey  v.  Swift  &  Co.,  96 
A.  603. 

«=»I42  (Md.)  In  assessing  damages  for  taking 
of  land  under  eminent  domain  proceedings,  evi- 
dence of  the  prices  realized  on  voluntary  sales 
of  similarly  situated  property  is  admissible; 
the  trial  court  having  a  discretionary  power 
to  determine  the  degree  of  similarity  which  must 
exist. — Patterson  v.  (IHty  of  Baltimore,  96  A. 

46S. 

(B)  Ooaipetenejr. 

<S=3l48  (Me.)  BMdence  is  incompetent  if  not  fit 
for  the  purpose  for  which  it  is  offered.- Gray  v. 
Maine  Cent.  R.  Co.,  96  A.  1067. 
4s>l55  (Vt.)  Where  the  ^antor  opened  the 
question  of  fraud  in  procuring  a  condition  in  a 
deed,  though  <!uch  evidence  was  inadmissible, 
the   grantee   could   introduce   other  evidence   of 
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like  character  to  meet  bnt  not  to  go  beyond  it. 
—Drown  v.  Oderkirk,  96  A.  H. 

V.  BEST  AND  SECOnSABTEVIDEirCE. 

4=3178  (Pa.)  Where  in  a  proceeding  to  ascer- 
tain the  value  of  a  sewerage  system  taken  over 
by  a  mnnidpality,  the  defendant  failed  on  de- 
mand to  produce  the  original  contract  for  the 
construction  of  the  syatem,  the  municipality 
should  have  been  permitted  to  introduce  in  evi- 
dence a  copy  of  the  contract. — BorouA  of  Han- 
over V.  Hanover  Sewer  Co.,  96  A.  182. 
^=3 1 85  (Me.)  In  action  set  for  trial  on  Friday, 
refusal  to  admit  copies  of  letters  written  plain- 
tiffs a£ent  in  Boston  on  ground  that  notice  to 
produce  served  Wednesday  afternoon  was  not 
seasonably  given  held  no  abuse  of  discretion. 
— K.  J.  Caldwell  Co.  v.  Cushnoc  Paper  Co., 
96  A.  730.- 

Notice  to  produce  written  evidenpe  under 
rule  27  (70  Atl.  x),  must  be  seasonable,  and 
what  is  seasonable  notice  is  a  question  address- 
ed to  the  discretion  of  the  trial  judge.— Id. 
®=>I87  (Me.)  On  offer  of  secondary  evidence, 
preliminary  questions  as  to  former  existence  of 
document,  its  loss,  destruction,  or  accessibility 
and  diligence  to  find  and  produce  it,  are  for  the 
court.— St.  Croix  Co.  v.  Sea  Coast  Canning  Co., 
96  A.  1069. 

Determination  that  document  sought  to  be 
proven  by  secondary  evidence  once  existed  is 
not  conclusive,  but  is  simply  finding  that  there 
is  evidence  on  issue  to  go  to  jury. — Id. 

In  admitting  secondary  evidence,  it  is  not  nec- 
essary that  court  announce  in  so  many  words 
determination  that  there  is  sufficient  evidence  of 
existence  of  original. — Id. 

m.  ABWISSIONS. 

(A)  Nature,  Korm,  and  Incideuta  in   Gen- 
eral. 

$=3210  (Me.)  On  bills  to  enjoin  individual  de- 
fendant from  transferring  stock  obtained  from 
plaintiff  and  to  obtain  repayment  of  the  amount 
required  to  redeem  the  stock  held  as  a  pledge  b^ 
corporate  defendant,  it  was  not  error  to  permit 
plaintiff  to  read  into  the  record  parts  of  the  in- 
dividual defendant's  deposition  as  admissions 
against  interest.— Edgell  v.  Hyde,  96  A.  738. 
4=>2I5  (Md.)  In  son's  action  to  recover  against 
father's  estate  for  boarding  decedent,  wife's 
testimony  of  contents  of  paper  written  by  de- 
cedent as  read  to  her  b^  him  bearing  on  the 
issue  of  decedent's  intention  to  pay  for  board, 
such  statement  being  in  (iermau  and  partly  il- 
legible, held  properly  admitted. — Marz  v.  Marx, 
96  A.  548. 

®=3220(2)  (Me.)  In  an  action  for  deceit  in  the 
sale  of  his  decedent's  stock  of  goods  by  an  ad- 
ministrator, defendant's  failure  to  deny  at  for- 
mer trial,  at  which  he  was  a  witness,  plaintiffs' 
testimony  in  his  presence  that  defendant  stated 
that  the  goods  had  been  arranged  so  as  to  give 
a  fair  representation,  etc.,  was  provable  as  an 
admission  by  defendant  by  silence  and  acqui- 
escence.—Harlow  v.  Perry,  96  A.  775. 

(D)   By    Areata   or  Other   Repreaentattvea. 

®=3242  (Vt.)  The  statement  of  intestate's  agent, 
in  a  letter  which  was  admitted  in  evidence  for 
another  purpose,  that  certain  stock  was  sent  as 
a  gift,  was  evidence  against  his  principal  if 
found  to  be  made  as  a  part  of  a  transaction 
within  the  scope  of  his  authority.— Gilfillan  v. 
Gilfillan's  Estate,  96  A.  704. 
$=»24S  (Me.)  In  an  action  for  false  arrest  and 
imprisonment  made  by  a  deputy  sheriff,  the 
statement  of  a  second  deputy  that  the  first  was 
not  justified,  made  out  of  the  presence  of  the 
first,  held  inadmissible.— Kittredge  v.  Frothing- 
ham,  96  A.  1063. 

«=9248  (N.H.)  Statements  by  husband  who  de- 
posited money  in  the  name  of  bis  wife,  made 
some  months  thereafter,  to  the  effect  that  the 
wife   should  hold   the  moneys  for  his  benefit, 


are  not  Mnding  on  the  wife,  as  admissions  un- 
less assented  to.— Barrett  v.  Cady,  96  A.  325. 
€=3252  (Md.)  Admissions  of  insured  against 
his  interest  in  respect  to  his  suicidal  intent  held 
admissible  against  the  beneficiary,  who  had  no 
vested  right,  but  only  an  expectancy. — Bosman 
V.  Travelers'  Ins.  Co.  of  Hartford,  Conn.,  96  A. 
875. 

In  action  on  policy  defended-  on  ground  of 
suicide,  excepted  from  the  risks,  statement  of 
insured  to  physicians  that  be  had  taken  bichlo- 
ride tablets  held  admissible. — Id. 

<B)  Proof  and  BCeet. 

€=3258  (Md.)  In  action  to  recover  for  «ork 
done  under  advertising  contract,  evidence  that 
a  certain  person  was  defendant's  representative, 
held  to  make  statement  of  such  representative, 
that  locations,  etc.,  were  satisfactory  to  him, 
admissible.— Bluthenthal  &  Bickart  v.  May  Ad- 
vertising Ck).,  96  A.  434. 

€=3258(2)  (N.J.)  Evidence  that  person  having 
business  with  corporation  was  shown  to  con- 
tract department  and  introduced  to  vice  presi- 
dent wiU  justify  admission  of  lattei's  declara- 
tions in  course  of  business.— City  of  Bridgeton 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  96  A. 
918 

Vm.  DEOLABATIOirS. 

(A)   Nature,  Form,  and  Ineldenta  la  Oen- 

•tcu« 

€=3266  (Md.)  In  an  action  on  a  policy  defend- 
ed on  the  ground  of  suicide,  excepted  from 
the  risks,  questions  as  to  insured's  conversa- 
tions with  his  brother  were  properly  excluded, 
where  the  brother  was  not  a  party,  and  was  not 
produced  as  a  witness. — Rosman  v.  Travelers' 
Ins.  Co.  of  Hartford,  (3onn.,  96  A.  875. 
€=>27l(9)  (Conn.)  In  action  involving  B.'s 
right  to  use  passway  over  A.'s  land,  A.'s  decla- 
ration held  inadmissible  as  hearsay,  being  in  A.'b 
favor.— O.  B.  AUing  Realty  Ck).  v.  Olderman,  96 
A.  944. 

€;327l  (Md.)  In  action  against  administra- 
tor, copy  of  letter  written  by  him  to  plaintiff 
heii  incompetent  when  offered  by  administrator 
on  own  behalf;— Cacy  v.  Slay,  96  A.  690. 
€=3271(6)  (Md.)  In  action  on  policy  defended 
on  ground  of  suicide,  excepted  from  the  risks, 
conversation  in  which  insured,  plaintiffs  de- 
ceaaed  husband,  said  that  he  liad  takoi  bichlo- 
ride thinking  that  he  was  taking  aspirin,  keld 
self-serving  declaration  and  inadmi.s8ible. — Ros- 
man V.  Travders'  Ins.  Oo.  of  Hartford,  Conn., 
96  A.  875. 

€=327 1  (Vt.)  A  letter,  which  tended  to  show  the 
understanding  with  which  the  plaintiff  accepted 
stock,  was  admissible  for  that  purpose,  although 
it  tended  to  corroborate  the  testimony  of  the 
writer  of  the  letter  that  the  stock  was  in  fact 
a  gUt— Gilfillan  v.  Gilfillan's  Estate,  96  A.  704. 

X.  OOCTTMENTARY  EVXDENGE. 

(O)  Private  'Wrltlnss  and  Pnltlleatlona. 

€=3352(1)  (Pa.)  In  proceedings  to  condemn 
property  of  plaintiff  railroad  company,  the  min- 
utes ot  a  railroad  company  from  which  plaintiff 
had  actiuired  title  relating  to  the  purchase  of  cer- 
tain rights  of  way  were  admissible  in  evidence 
to  show  title  in  plaintiff  and  the  extent  of  plain- 
tiff's holdings.— North  Shore  R.  Ca  v.  Penn- 
sylvania Co.,  06  A.  990. 

€=3355  (N.J.)  In  a  contractor's  action  for  dif- 
ference between  amount  paid  plus  expense  to 
defendant  of  completing  building,  and  the  con- 
tract price,  held,  that  two  papers  showing  bids 
higher  than  the  one  accepted  by  defendant  for 
completing  the  building  were  property  excluded 
from  evidence.— Coppola  v.  Grande,  96  A, '67. 
€=9358  (N.J.)  In  a  building  contractor's  action 
for  9.  balance  due,  held,  that  drawings  prepared 
by  an  architect,  a  witness  in  the  case,  after  the 
contract  wns  signed  and  while  the  building 
was  being  constructed,  which  drawings  tended 
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to  sbow  a  defect  fat  eonstructioii,  were  incompe- 
tent as  evidence. — O>ppola  ▼.  Grande,  96  A. 
67. 

(D)   Prodnetlon,    Avtheatleatloa,    aad    Kt- 
feet. 

^=3366(1)  (Md.)  Xn  action  by  foreign  corpora- 
tion for  price  of  goods  sold,  etc.,  certificate  of 
secretary  of  state,  showing  its  compliance  witli 
Code  Pub.  Civ.  Laws.  art.  23,  i  03,  entitling 
it  to  do  bnsiness  in  the  state,  held  admissible, 
without  the  introduction  of  the  papers  from 
which  it  was  made. — Strasbaugb  v.  Steward 
Sanitary  Can  Co.  of  Delaware,  Maryland,  and 
Virginia.  96  A.  863. 

ZX  PABOItOBEXTBiySIO  EVIDEITOE 
AITECTIKO  WXUnNGS. 

(A.)    ContradicttnKa  Varrlnac.  or  Addiav  to 
Teraia  of  'Written  InrntrameBt. 

«=>408  (Del.Super.)  A  receipt  for  the  payment 
of  a  tax  to  the  commissioners  of  a  town  with 
any  indorsement  thereon  might  iie  explained.— 
Muiden  v.  Commissioners  of  Town  of  Lewea, 
96  A.  006. 

€=>4I9  (Md.)  The  assertion  of  a  vendor's  lien 
ai>on  land,  though  the  deed  which  iiad  been  de- 
livered and  recorded  recited  payment  of  consid- 
eration is  not,  where  the  grantee  admitted  non- 
payment, a  violation  of  the  parol  evidence  rule. 
— Schneider  v.  Martens,  U6  A.  673. 
^=>4I9  (Vt)  Where  a  mortgagee  held  a  note  for 
$580.38,  and  the  mortgage  described  a  note  for 
$490.38,  parol  evidence  was  admissible  to  show 
that  the  note  which  the  mortgagee  had  was,  in 
fact,  the  one  intended  to  be  described  in  the 
mortgage. — Bean  v.  Paricer,  96  A.  17. 

<B)  InvalldatiBV  'Written  Inatmment. 
<s>434  (Vt.)  Although  a  prbvidon  in  a  deed 
rmimring  the  grantee  to  support  the  grantor's 
child,  when  accepted  by  the  grantee,  is  as  bind- 
ing upon  him  as  if  under  his  own  seal  and  act, 
the  rule  that  parol  evidence  cannot  be  received 
to  vary  the  terms  of  a  deed  does  not  apply,  and 
fraud  in  inserting  the  provision  may  be  shown 
by  parol.— Drown  v.  OderUrk,  96  A.  11. 
®=»437  (Pa.)  Evidence  aliunde  is  admissible 
to  show  the  illegality  of  the  consideration  of  a 
contract  attacked  on  the  ground  that  it  is  vio- 
lative of  public  policy.— Kuhn  v.  Buhl,  96  A. 
977. 


(C)  Separate   or 


Bnbaeqaent 
meut* 


Oral    A»r«e- 


9s»44l  (Me.)  Where  the  written  conditional 
sale  contract  of  a  piano  contained  a  certificate, 
signed  by  the  buyer,  that  the  seller  was  not  to 
be  held  for  any  agreements  made  with  its  sales- 
men, other  than  those  specified,  evidence  of  rep- 
resentations by  the  salesman  was  inadmissible 
in  the  seller's  suit  for  the  price. — Arthur  E. 
Guth  Piano  Co.  v.  Adams,  96  A.  722. 
^3944 1  (Md.)  In  an  action  for  breach  of  a  con- 
tract to  furnish  a  vessel  to  carry  grain,  defended 
on  the  ground  that  the  origin^  contract  had 
been  modified,  parol  evidence  was  admissible 
to  show  whether  the  alleged  modification  was 
in  fact  the  agreement  of  the  parties,  to  be  given 
its  full  legal  effect— Fnmeas-Withy  &  CJo.  y. 
Fahey,  96  A.  619. 

€=3441  (Md.)  On  bill  to  enjoin  tenant  from  op- 
erating gas  engine  on  rented  premises  in  viola- 
tion of  alleged  contraat  to  take  electriiaty  from 
landlord,  oral  evidence  of  conversations  between 
landlord's  agents  and  tenant,  to  show  under- 
standing of  parties  that  engine  should  not  be  op- 
erated, held  inadriiissible.— Phoenix  Pad  Mfg. 
Cb.  V.  Both.  96  A.  762. 

€=»44l(l)  (N.J.)  Parol  evidence  is  inadmissible 
to  show  that  the  contracting  parties  agreed  to 
something  wbicb  enlarges  or  modifies  the  con- 
tract as  written.— Decker  r.  George  W.  Smith 
&  Co..  06  A.  015. 


<9»44((8)  (N.J.Ch.)  Parol  evidence  of  a  coB" 
temporaneons  verbal  agreement  that  a  written 
contract  was  to  cover  more  property  than  was 
mentioned  therein,  was  inadmissi Me-T-^chwartg- 
man  v.  Graveling,  96  A.  896. 


(D) 


Lan- 


Constraetion   or  Application   of 
■rnaKe  of  'Written  ln«trnn>ent. 

^=>450  ('^t.)  Where  a  deed  conveying  riparian 
lands  was  silent  as  to  the  boundary  on  the  side 
of  the  river,  but  the  description  began  and  end- 
ed on  the  shore,  such  omission  of  a  call  did  not 
render  the  deed  ambiguous,  since  the  missing 
line,  that  of  the  river,  was  supplied  by  neces- 
sary intendment. — Whittier  v.  Montpelier  Ice 
Co..  96  A.  378. 

Where  a  deed  of  riparian  lands,  particularly 
describing  them,  also  contained  the  general  de- 
scription that  the  conveyance  was  meant  "to 
convey  three  ice  houses  and  the  land  inclosing 
the  same,"  such  general  description  did  not  cre- 
ate an  ambiguity  in  the  description  as  to  wheth- 
er the  deed  conveyed  the  bed  of  the  river, — Id. 
<S=3455  (Pa.)  Where  there  was  no  doubt  as  to 
the  meaning  of  the  word  "plans"  as  used  in  a 
contract  to  furnish  material  and  perform  labor  in 
connection  with  the  concrete  work  of  a  garage, 
it  was  not  error  to  exclude  evidence  to  show 
such  meaning. — ITartIcy-2Ieigler  Co.  v.  Bacon, 
96  A.  257. 

®=3455  (Pa.)  Where  there  was  no  ambiguity  In 
the  will,  parol  evidence  was  inadmissible  to 
show  what  testator  meant  by  the  word  "estate" 
as  used  therein.— In  re  Kemerer's  Estate,  90  A. 
654. 

<S=3457  (Me.)  In  assumpsit  for  damages  by 
freezing  of  carloads  of  potatoes,  shipped  undei 
special  heating  contract,  evidence  as  to  mean- 
ing of  heater  charges  and  "lighterage  free,"  was 
admissible." — Ross  v.  Maine  Cent.  R.  (Jo.,  96 
A.  223. 

«=>460  (Vt)  Where  a  deed  of  ri];>arian  lands 
contained  no  patent  or  latent  ambiguity  as  to 
whether  it  conveyed  title  to  the  river  bed,  the 
intention  was  to  bo  ascertained  from  the  deed 
itself  without  resorting  to  parol  evidence. — 
Whittier  v.  Montpelier  Ice  Co.,  96  A.  378. 

Parol  evidence,  extrinsic  to  a  deed  of  ri- 
parian lands,  was  inadmissible  to  ^ow  that  a 
general  description  of  the  conveyance  as  "mean- 
ing to  convey  three  ice  houses  and  the  land  in- 
closing the  same,"  was  intended  to  pass  title  to 
the  river  bed,  whicli  was  not  included  in  the 
particular  description  of  the  land  conveyed,  as 
tending  to  contradict  the  deed  in  its  proper  con- 
struction.— Id. 

^=>46l  (Me.)  In  assumpsit  for  damages  by 
freezing  of  carloads  of  potatoes  shipped  under 
special  heating  contract,  evidence  as  to  the 
point  of  delivery  designated  as  "Palmers  dock," 
was  admissible. — ^Ross  v.  Maine  Cent  B.  Oo., 
96  A.  223. 

Knowledge  by  parties  to  a  written  contract 
for  shipment  of  goods,  of  circumstances  on  the 
basis  of  which  it  was  made,  is  admissible  to 
show  what  was  in  the  contemplation  of  the  par- 
ties in  making  the  contract,  where  such  knowl- 
edge is  material  in  fixing  the  damages. — Id. 


(A) 


zn.  opiirtoiv 
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EVISEIVCE. 
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W^lt- 


®o47l(12)  (Me.)  In  an  action  against  a  afaerifC 
for  a  false  arrest  and  imprisonment  by  his  dep- 
uty, exclusion  of  the  question  to  another  deputy 
as  to  whether  the  description  of  a  party  whose 
arxest  was  soujght  .fitted  plaintifE  in  any  way 
held  proper.— Kittredge  v.  Frothingham,  96  A. 
1063. 

<g=347l(2)  (Me.) !  Where  ifaets' involved  In  ques- 
tion, though  in  form  calling  for  conclusion,  are 
comparatively  few  and  lead  to  but  one  neces- 
sary inference,  evidence  will  be  receiv^ — (iray 
v.  Maine  Cent  R.  Co.,  36  A.  1067. 
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Ss>47l(17)  (Me.)  Qnestion  to  foreman  whether 
servant  was  in  performance  ot  doty  in  car  where 
he  was  hurt  does  not  call  for  conelnaion  within 

Srovince  of  jury.— Gray  ▼.  Maine  Cent  B.  Co., 
3  A.  1067. 
^=»472(4)  (Me.)  In  an  action  against  a  sheriff 
for  a  false  arrest  and  imprisonment  by  his  depn- 
ty,  exclusion  of  qnestion  to  the  deputy  whether 
he  did  all  he  could  to  ascertain  plaintiff's  iden- 
tity with  a  party  whose  arrest  was  sought  held 
proper.— Kittredge  v.  Frothin«ham,  96  A.  1063. 
<S=s>472  (Aid.)  In  an  action  against  partners,  it 
was  error  to  permit  a  witness  to  testify  what 
she  thought  about  one-  of  the  defendants'  con- 
nection with  the  business. — B..  B.  Tippett  & 
Bro.  V.  Myers,  96  A.  078. 
^=>472  (Vt.)  While  defendant  in  action  for  as- 
sault may  testify  that  at  the  time  he  deemed 
his  acts  necessary  for  self-defonse,  he  cannot 
give  his  opinion  on  trial  that  they  were  neces- 
sary in  defense  of  his  person. — Rogers  t.  Bige- 
low,  96  A.  417. 

€=>474  (Md.)  Evidence  by  husband  of  plaintiff 
and  another  witness,  in  action  to  recover  for 
care  and  nursing  decedent  as  to  value  thereof 
as  nonexpert  witnesses,  held  admissible,  where 
such  witnesses  were  frequently  present  during 
rendition  of  services  and  familiar  with  nature 
and  extent  thereof. — Marx  v.  Marx,  96  A.  M4. 
®S3474  (Md.)  In  son's  suit  against  the  father's 
estate  to  recover  for  boarding  father,  testimony 
of  wife,  who  prepared  the  food,  held  properly 
admitted  on  value  of  board. — Marx  v.  Marx, 
96  A.  548. 

^=3474  (Md.)  A  witness  who  has  not  seen  the 
laud  for  over  20  years,  is,  in  an  action  of  eject- 
ment, incompetent  to  testify  as  to  its  rental 
value.— Abromatis  v.  Amos,  96  A.  554. 
$s>474  (Pa.)  The  opinions  of  witnesses  as  to  the 
value  of  standing  trees  alleged  to  have  been  de- 
stroyed by  defendant's  wrongful  acts  should  have 
been  excluded,  where  the  witnesses  showed  no 
special  qualification  to  express  an  opinion  as  to 
the  market  value  of  the  trees. — Bibblett  v.  Cam- 
bria Steel  Co.,  96  A.  649. 

^=3492  (Md.)  Witnesses  may  give  descriptions 
of  the  high  rate  of  speed  at  which  nn  electric 
street  car  approached  a  crossing.— United  Itys. 
ft  Electric  Co.  of  Baltimore  v.  State,  96  A.  261. 

€=»S0I(3)  (Md.)  Nonexpert  witnesses  cannot 
express  their  opinion  as  to  the  capacity  of  a 
testator  withoat  having  disclosed  facts  and 
means  of  knowledge  which  qualify  them  to  ex- 
press such  opinion. — Coughlin  v.  Cuddy,  96  A. 

(B)   Sabjecta   of   Kzpert   Testtmonr. 

®=>5I3  (Vt.)  If  a  witness  is  experienced  with  a 
mechanical  instrument  in  its  various  sizes,  and 
has  observed  the  strength  of  such  sizes,  he  is 
qualified  to  give  an  opinion  as  to  the  suitahility 
of  a  certain  size  for  a  certain  purjiose. — Pette's 
Adm'r  v.  Old  English  Slate  Co.,  96  A.  596. 

(O)  Oompetencjr  of  Bzperts. 

«=»543(3)  (N.J.)  A  witness'  knowledge  ot  land 
values  in  the  locality  does  not  qualify  him  to 
testify  to  the  diminution  in  value  of  property 
from  destruction  of  shade  trees  standing  in  the 
highway  in  front  of  it. — Burrough  v.  New  Jer- 
sey Gas  Cn,  96  A.  896. 

€=>543i/2  (Md.)  A  cabinet  maker  who  had  made 
many  sets  of  furniture  and  knew  from  experi- 
ence the  cost  of  repairing  furniture,  was  com- 
petent to  state  the  cost  of  repairing  furniture. — 
American  Paving  &  Contracting  Co.  v.  Davis, 
96  A.  623. 

(D)  BJxamlaaitioB   of  Bxverts. 

®=>553C1)  (Md.)  A  hypothetical  question  as  to 
testator  s  capacity,  which  contained  conclusions 
of  the  witneseea  and  was  baaed  on  all  the  testi- 
mony of  plaintiflb,  was  objectionable. — Cough- 
Ila  ▼.  Cuddy,  96  A.  869. 


^s>S53  (II.I.)  In  an  actioa  on  the  bond  of  * 
brid^  contractor,  question  to  expert  whether 
the  bridge  would  be  stable  if  an  old  abutment 
did  not  extend  to  the  depth  indicated  on  plans 
was  improper.— State  t.  B.  J.  Doyle  ft  Co.,  96 
A.  605. 

XIV.   WXIOHT  AKD  SUFFIOXENCT. 

^s»588  (Del.Super.)  In  an  action  of  trespass 
for  a  wrongful  search  without  a  warrant,  the 
jury  is  the  exclusive  judge  of  the  weight  and 
value  of  the  testimony,  which  it  must  reconcile, 
if  possible. — Fennemore  v.  Armstrong,  96  A. 
204. 

€=3588  (Me.)  The  presumption  that  a  witness 
speaks  the  truth  may  be  overcome  by  his  man- 
ner and  demeanor,  the  character,  anreasonable- 
ness,  or  improbability  of  his  testimony,  the  dr- 
cnmstances,  or  his  interest— R.  J.  Caldwell 
Co.  V.  Cushnoc  Paper  Co.,  96  A.  780. 
«=>S88  (Md.)  The  oourt  will  not  segregate  a 
single  apparently  variant  expression  from  a 
witness'  testimony,  and  tbns  neutralize  the  ef- 
fect and  clear  meaning  of  the  whole. — United 
Rys.  &  Electric  Co.  of  Baltimore  v.  State,  96 
A.  261. 

<S=»596  (Del.Saper.)  In  civil  actions  the  verdict 
of  the  jury  must  be  based  upon  the  preponder- 
ance or  greater  weight  of  the  testimony,'  and 
not  necessarily  upon  the  greater  number  of  wit- 
nesses.—Fennemore  V.  Armstrong,  96  A.  204. 
4C=»596  (DeLSuper.)  The  verdict  should  be  for 
that  party  in  whose  favor  the  evidence  prepon- 
derates.—Murden  V.  Commissioners  of  Ixtwu  of 
Lewes,  96  A.  506. 

®=3>597  (Conn.)  A  verdict  on  conjecture  cannot 
be  upheld.— Hubert  v.  New  York,  N.  H.  &  H. 
R.  (&.,  96  A.  967. 

EXAMINATION. 

See  Discovery;  EMdence,  4=»653;  Witnesses, 
«=»236-268. 

EXCEPTIONS. 

See  Appeal  and  BJrror,  «=»«,  248-274,  501; 
Cruninal  Law,  «si>1066-1060;  Trial,  <^=>273, 
2S0 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  €=>6;  Criminal  Law, 
<S=>1091. 

n.  BETTXiEMEHT.  SiamNG,  AlTD 
FIUNG. 

^s»38  (Me.)  Privilege  to  present  exceptions 
after  end  of  the  term,  not  being  reserved  with 
consent  of  the  parties,  during  the  term,  the  pre- 
siding justice  cannot  allow  exceptions  thereaft- 
er presented ;  this  not  being  within  his  vaca- 
tion powers  prescribed  by  Laws  1915,  c.  305. — 
Poland  V.  McDowell,  96  A.  834. 
<S=s>56(3)  (Me.)  The  certificate  of  the  prey- 
ing judge  that  the  exception  was  allowed  is  con- 
clusive in  the  reviewing  court  of  the  regularity 
of  the  filing  and  allowance  of  the  exception.— 
Poland  V.  McDowell,  96  A.  884. 
«s»59  (Vt)  Notwithstanding  Laws  1915,  No. 
90,  f  12,  where  bill  of  exceptions,  though  skele- 
ton bill,  is  filed,  filing  of  amendments  held  with- 
in the  control  of  the  presiding  judge. — Bailey  t. 
Saunders,  96  A.  416. 

EXCESSIVE  DAMAGES. 

See  Damages,  €=>130i 

EXECUTION. 

See  Deeds,  «=946;  Equity,  «=>410;  Garnish- 
ment ;    Homestead. 

ni.  ISBUANOE,    FOBM.    AXD    BEQUI- 
8ITES  OF  WRIT. 

«s»99  (N.J.)  Under  Chancery  Act,  |  88,  notice 
to  defendant  of  application  for  alias  execution 
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in  foreclosnre  ia  not  required  if  application  be 
•  made  within  six  years  or  entry  of  decree. — Sand- 
ford  y.  Wellborn,  96  A.  1018. 

Vn.  SAX.E. 

(A)  Manner,    Condnct,   Validity,   nnd  Coa- 
llrmlnK  or  Vnoatlnir. 

4=3256  (Me.)  In  a  suit  to  set  aside  a  sale  of 
land  on  execution  because  the  judgment 
debtor  was  incompetent  at  the  time  the  judg- 
ment was  rendered  and  execution  issued,  evi- 
dence held  insufficient  to  show  such  mental  un- 
soundness warranting  the  disturbance  of  the 
sale  which  occurred  a  quarter  of  a  century  be- 
fore.—Gilman  V.  Haviland,  98  A.  139. 

(B)  Ti4Ie  and  Blvltta  of  PnreUaser. 

^=3268  (N.J.)  Purchaser  at  sheriffs  sale  in  sat- 
isfaction of  purchaser's  judgment,  which  by  its 
terms  is  subject  to  mortgage,  cannot  deny  that 
he  bought  subject  to  mortgage. — People's  Build- 
ing &  Loan  Ass'n  of  Ridgefield  Park  ▼.  Vaniew- 
sky,  96  A.  1074. 

Z.  SUPPX.ElCEirTABT  PROOEEDIlfOS. 

<S=359  (N.J.  Sup.)  Act  April  12,  1916  (P.  L. 
470),  providing  a  simplified  method  of  supple- 
mentary proceedings,  applies  as  well  to  judg- 
ments recovered  and  executions  returned  prior 
to  the  passage  of  the  act  as  those  after.— Kus- 
aeU  V.  Mechanics'  Realty  Co.,  96  A.  657. 

Act  April  12,  1915  (P.  L.  470),  providing  for 
a  simplified  method  of  supplementary  proceed- 
ings, is  remedial  and  should  be  liberally  con- 
■trued.- Id. 
«=3420i/2  [New,  vol.  10  Key-No.  Series] 

(N.J.Sup.)  An  abandonment  of  an  order 
of  execution  against  wages  granted  in  supple- 
mentary proceedings  under  Executions  Act,  f 
24.  as  amended  in  1901  and  1907,  does  not  de- 
prive the  execution  creditor  of  the  benefit  of 
Act  April  12,  1915  (P.  L.  470),  providing  for  a 
simplified  method  of  supplementary  proceed- 
ings.— Russell  v.  Mechanics'  Realty  Co.,  96  A. 
657. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Account  Stated,  ®=pll;  Constitational 
Law,  ^=9208;  Courts,  4=>475;  Descent  and 
Distribution;  Estoppel,  €=331 ;  Interpleader, 
<8=»13;  Jury,  <S=>17;  Trusto;  Wills;  Wit- 
<8=»139-181. 


n.   APPOINTMENT.    QT)AI.IFICATION, 
AND    TEWJEiE. 


>I0  (Md.)  Letters  of  administration  on  intes- 
tate's estate  can  be  issued  only  by  an  orphans' 
court  of  county  in  which  intestate  had  domicile 
under  Code  Pub.  Civ.  Laws,  art.  93,  §  14,  pro- 
viding for  such  letters. — Whiting  v.  Shipley,  96 

«=»I8'(N.H.)  Under  Laws  1015,  c.  109,  §  34, 
prohibiting  tlie  appointment  of  a  bank  as  admin- 
istrator, and  Federal  Reserve  Act  Dec.  23,  1913, 
S  11  (k),  the  probate  court  properly  denied  a 
petition  for  appointment  as  administrator  of  a 
national  bank  granted  a  special  permit  by  the 
reserve  board  to  act  as  such. — Appeal  of  Wood- 
bury, 96  A.  299. 

Laws  1915,  c  109,  §  33,  providing  that  the  act 
shall  not  apply  to  "such  corporations"  as  were 
incorporated  before  its  passage,  hetd  not  to  ren- 
der the  prohibition  of  section  34,  that  no  bank 
shall  be  appointed  as  administrator,  inapplica- 
ble to  a  national  bank  incorporated  many  years 
before  passage  o£  the  act. — Id. 

Laws  1915,  c.  109,  §  34,  providing  that  no 
trust  company,  banking  company,  or  similar 
corporation  shall  hereafter  be  appointed  admin- 
istrator held  valid.— Id. 

Though  Federal  Reserve  Act  Dec.  23,  1913,  § 
11  (k),  authorizing  the  reserve  board  to  grant 
permits  to  national  banks  to  act  as  administra- 


tor, was  enacted  before  Laws  1915,  c.  109,  f  84, 
prohibiting  the  appointment  of  a  bank  as  admin- 
istrator, such  prohibition,  operating  upon  the 
power  of  the  probate  court  to  make  the  appoint- 
ment, is  nevertheless  effective. — Id. 
^=329  (Md.)  Decisions  of  orphans'  courts  deter- 
mining residence  of  intestate  in  granting  letters 
under  power  so  to  do  conferred  by  Code  Pub. 
Civ.  Laws,  art.  93,  {  14,  cannot  be  collaterally 
attacked.— Whiting  v.  Shipley,  96  A.  285. 
<S=»35  (R.I.)  Where  an  administrator  desired  a 
bill  of  particulars  to  supplement  a  petition  for 
his  removal,  and  his  motion  was  denied  by  the 
probate  court,  he  should  on  appeal  from  a  de- 
cree of  removal  to  the  superior  court,  if  desirous 
of  a  bill  of  particulars,  move  for  the  same  in 
the  superior  court. — Kenyon  v.  Hart,  96  A.  529. 
In  view  of  Gen.  Laws  1909,  c.  311,  S  8,  held, 
that  a  decree  removing  an  administrator  for 
nondischarge  of  duties,  where  the  petition  was 
in  accordance  with  chapter  312,  t  l3,  provid- 
ing for  removal,  would  not  be  disturbed  be- 
cause of  any  informalities  in  the  petition;  tiie 
probate  court  having  jurisdiction  of  the  par- 
ties and  proceeding.— Id. 

XV.  OOIXEOnOlT  AMD  MAlFAOEBflBirT 

OF  ESTATE. 

(A)   In  General. 

4=>86  (Pa.)  A  bona  fide  payment  to  an  adminis- 
trator held  to  discharge  the  debtor,  though  the 
validity  of  the  Will  was  contested  and  time  for 
appeal  from  a  decree  admitting  the  will  to  pro- 
bate had  not  expired.— In  re  Nolan's  Trust  Es- 
tate, 96  A.  714. 

«=s>(09  (N.J.Prerog.)  Where  the  delay  in  set- 
tling an  estate  is  not  unusually  great,  money 
paid  by  the  executor  for  his  official  bond  to  a 
surety  company  may  properly  be  allowed  on  the 
settlement.— In  re  Atkinson's  Estate,  96  A.  89. 
<S=9 1 1 5  (N.J.)  Where  decedent's  minor  son  con- 
ducted his  father's  business  for  the  benefit  of 
the  family  until  he  became  of  age,  and  there- 
after with  the  mother,  the  sole  acting  executrix, 
agreed  that  he  should  support  her  and  the  in- 
fant children,  the  son,  as  administrator  de  bonis 
non  on  his  mother's  death,  held  not  chargeable 
with  the  profits  during  minority  of  the  other 
children,  in  view  of  4  Comp.  St.  1910,  p.  5700. 
-MulUn  v.  Mullin,  96  A.  996. 

Such  son,  however,  was  chargeable  with  the 
value  of  the  tangible  assets  of  the  estate  used 
in  the  business.— Id. 

(B)   Real  Property  and  Interests  Therein. 

€=»I49  (Md.)  Mere  inadequacy  of  price  in  a 
sale  by  the  executors  of  property  of  the  estate 
is  insufficient  ground  upon  which  to  vacate  the 
sale,  unless  it  is  so  gross  as  to  indicate  mistake 
or  unfairness  for  which  the  purchaser  ia  re- 
sponsible, or  misconduct  or  fraud  on  the  part 
of  the  one  making  the  sale.— Boyd  v.  Smith.  96 
A.  526. 

Allegations  of  exceptions  to  sale  of  property 
by  the  executors  held  not  to  warrant  conclusion 
that  the  price  was  inadequate. — Id. 

Where  the  pui-chaser  of  estate  property,  when 
exceptions  to  the  sale  were  made,  increased 
his  offer  from  $2,600  to  $3,210,  and  other  offers 
were  merely  to  pay  "something"  in  excess  of 
$3,210,  to  set  aside  the  sale  and  offer  the  prop- 
erty at  public  auction  would  be  an  experiment 
only,  and  would  not  be  allowed. — Id. 

A  sale  of  property  of  an  estate  by  the  execu- 
tors cannot  be  set  aside  on  the  ground  of  inade- 
quacy of  price  merely  to  let  in  higher  bidders, 
when  no  fraud,  misrepresentation,  or  unfairness 
is  8hown.-=-Id. 

VI.  AXX.OWANOE  AND  PATMENT  OF 

CI.AIMS. 
(A)  I,labllltles  ot  Batate. 

9s>205  (Md.)  Rule  for  determining  whether 
care  and  nursing  services  rendered  to  decedent 
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raised  implied  contract  to  pay  therefor  is  to 
ascertain  iC,  under  all  the  circumstances,  char- 
acter of  services  led  to  reasonable  belief  that 
it  was  understood:  between  the  parties  that 
money  compensation  should  be  paid  under  de- 
sign to  charge  therefor  and  decedent's  expecta- 
tion to  pay. — Marx  v.  Marx,  96  A.  544. 
®=>22l  (Md.)  Care  and  nursing  of  decedent  by 
a  person  not  of  same  family  as  decedent  make 
prima  facie  case  against  estate  of  implied  obli- 
gation to  pay  what  they  are  worth  in  absence 
of  proof  of  special  value.— Marx  v.  Marx,  9t5 
A.  544. 

Rendition  of  care,  nursing,  and  similar  serv- 
ices to  decedent  by  member  of  family  raises  no 
imi>lied  obligation  to  pay  sui^porting  claim 
against  estate,  presumption  being  that  such 
services  are  gratuitous. — Id. 

In  action  by  a  wife  to  recover,  for  care  and 
nursing  to  decedent,  husband's  testimony  tiiat 
plalntilf  was  imable  to  care  for  decedent  when 
he  was  sick  without  assistance,  which  she  pro- 
cured and  paid  for,  held  admissible. — Id. 

Where  plaintiff  in  action  for  care  and  nurs- 
ing to  decedent  had  talked  with  her  husband 
and  another  witness  in  relation  to  charging  for 
tite  services,  and  it  appeared  that  decedent  had 
requested  services  with  promise  to  pay,  evi- 
dence by  such  witnesses  that  plaintiff  expected 
pay  held  admissible  to  show  design  to  charge 
on  plaintiff's  part. — Id. 

In  action  to  recover  for  care  and  nursing 
rendered  to  decedent,  it  was  not  error  to  ad- 
mit testimony  that  decedent  had  $11,000  on 
deposit  in  various  banks,  where  admitted  not 
to  show  actual  ownership  of  money,  but  on  is- 
sne  of  decedent's  promise  to  pay  for  the  serv- 
ices in  connection  with  statements  by  him  of 
ability  to  pay.— Id. 

®s>22l  (Vt)  In  an  action  against  an  adminis- 
trator, plaintiff  was  not  confined  to  bare  fact 
that  stock  was  delivered  to  her  as  a  gift,  but 
was  entitled  to  show  corroborating  circumstanc- 
es as  affecting  the  probability  of  her  claim.— 
GUfillan  7.  GilfiUan's  Estate,  96  A.  704. 

Vm.  SAX.ES  AKS  comniTAiroES  UN- 

DEB  OBDEK  OF  001TBT. 

(O)  Sale. 

<ts>383  (Me.)  Under  Rev.  St.  c.  73,  i  SO,  relat- 
ing to  sales  of  land  by  license  of  the  probate 
court,  defendant,  who  did  not  claim  title  ad- 
versely to  the  wife,  ward,  or  deceased,  or  assert 
title  derived  through  them,  cannot,  the  court  is- 
suing the  license  having  Jurisdiction,  and  the 
deed  having  been  duly  executed  and  recorded, 
question  the  conveyance. — Maddocks  v.  Keene, 
96  A.  785. 

IX.  iNsoLVEirr  estates. 

<6=»415  (Me.)  Under  Rev.  St.  1903,  c.  68.  {  8, 
relating  to  insolvent  estates  of  decedents,  held, 
that  the  allowance  of  the  administrator's  claim 
is  not  within  the  discretion  of  the  court,  but 
is  purely  a  matter  of  law.— In  re  Dounell,  96  A. 
230. 

The  private  claim  of  an  administrator  is  not 
within  the  bar  of  the  statute  against  creditors 
of  an  insolvent  estate. — Id. 

The  private  claim  of  an  administrator  against 
the  insolvent  estate  of  his  intestate  makes  him 
a  creditor  of  the 'fifth  cla.ss  with  the  other 
creditors,  and  the  estate  applicable  to  debts  of 
the  same  class  should  be  distributed  equally 
among   creditors  of   tliat  class. — Id. 

Private  claim  of  administrator  of  intestate 
whose  estate  was  insolvent  held  entitled  to  its 
proportional  dividend  as  the  claim  of  the  fifth 
class,  where  his  delay  in  its  presentation  did 
not  impair  the  right  of  any  other  creditor. 
—Id. 

X.  aotions- 

€=s>423  (Md.)  Plaintiffs,  who  had  received  bene- 
factions from  deceased  which  served  to  reduce 
liis  estate  to  a  greater  extent  than  the  amounts 
of  their  cUima,  could  not  in  equity  complain 


of  gifts  to  defendimtB  am  prejudicial  to  their; 
rights  as  creditors, — Dixon  v.  Dixoi(,  96  A. 
1027. 

Where  the  property  of  deceased  remaining 
in  his  possession  was  more  than  sufficient  to 
provide  for  existing  debts,  gifts  to  his  wife  would 
be  sustained  asainst  creditors.— Id. 

A  court  of  equity  would  not  set  aside  gifts 
by  deceased  to  defendants  where  plaintifib  had 
acquiesced  in  and  recognized  gifts  made  to  co- 
plaintiffs  at  a  later  date  whioi  practicaUy  ex- 
hausted the  estate. — Id. 

«=»437  (N.H.)  Where  the  heir  of  plaintiFs  in- 
testate who  knew  that  defendant's  intestate  held 
moneys  which  had  belonged  to  plaintifTs  intes- 
tate acquiesced  in  that  for  over  six  years  until 
the  death  of  defendant's  intestate,  the  suit,  which 
was  for  the  heir's  benefit,  is  barred  by  laiches. — 
Barrett  v.  Cady,  96  A.  325. 
®=>450  (Conn.)  An  administrator  suing  to  fore- 
close a  mortgage  running  to  decedent,  but  who 
fails  to  produce  the  note  has  the  burden  of 
proving  an  existing  mortgage  indebtedness. — 
Shannon  v.  Mereness,  96  A.  173. 
<S=>460  (Conn.)  EvidMiee  in  widow's  action 
against  deceased  husband's  administrator  for 
damages  for  the  wrongful  detention  of  certain 
securities  enumerated  in  complaint,  held  insuffi- 
cient to  show  that  enumerated  securities  were 
plaintiff's  property,  and  hence  not  to  sustain  a 
judgment  for  ner.— McDonald  v.  Hartford  Trust 
Co.,  96  A.  939. 

«=»45l  (Md.)  In  daughter-in-law's  action 
against  her  father-in-law's  estate  to  recover 
for  care  and  nursing,  the  question  of  implied 
contract  to  pay  therefor  held  for  the  jury. — 
Marx  T.  Marx,  96  A.  544. 
9=»45l  (Vt.)  In  an  action  against  an  administra- 
tor for  board  of  the  intestate,  (Question  of  the 
intestate's  liability  held  for  the  jury  under  the 
evidence.— GUfillan  v.  GilfiUan's  Estate,  96  A. 
704. 

XI.  ACCOmfTINO  AND  SETTUBMENT. 
(B)  ProoeedlnffB  tor  A<!ConnitInK> 

<S=»470  (N.J.Ch.)  Bill  to  compel  executors  to 
account  for  difference  between  selling  price  of 
property  of  estate  and  its  alleged  value  at  day 
of  sale,  brought  seven  years  thereafter,  when  ad- 
ministrator and  purchaser  were  dead,  denied  on 
ground  of  complainant's  gross  laches.— Bennett 
V.  Piatt,  96  A,  482. 

(C)   Cbarvea  and   Credlta. 

€=3481  (N.H.)  A  bona  fide  defense  against  an 
adverse  claim  will  protect  an  administrator 
against  the  creditors  and  distributees. — Barrett 
vf  Cady,  96  A.  325. 

(B)   Statlnc  SettlloK,  Opentna;,  and  R«- 

<3=9502  (R.I.)  Where  testatrix's  daughter  was 
charged  in  the  executors'  account  with  certain 
sums  and  interest  as  loans,  instead  of  as  ad- 
vancements, which  was  their  technical  charac- 
ter, such  formal  error  in  the  use  of  language 
did  not  affect  the  correctness  of  the  acconnt. — 
Hayes  v.  Welling,  96  A.  843. 
<S=»506  (Pa.)  £}vidence  held  to  sustain  a  find- 
ing of  the  auditing  judge  that  accountant's  de- 
cedent during  the  37  years  that  she  survived  her 
husband  spent  for  her  support  $3,163.82  in  ad- 
dition to  a  small  income  received  from  her  hus- 
band's estate.— In  re  Richey's  Estate,  96  A.  748. 
€=9506(3)  (R>I.)  In  proceedings  for  setUement 
of  the  account  of  executors,  evidence  held  suffi- 
cient to  warrant  the  jury's  finding  that  testa- 
trix's daughter  was  not  indebted  to  her  mother 
for  $250.— Hayes  v.  Welling.  96  A.  843. 

In  proceedings  for  the  settlement  of  the  ac- 
count of  executors,  evidence  held  sufficient  to 
show  that  such  executors  were  not  indebted  to 
the  estate  at  all,  or  except  as  mentioned  in  their 
account,  and  that  an  account  was  stated  be- 
tween them  and  testatrix  in  her  lifetime^- Id. 
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«=»5I0(12)  (R.1)  In  proceedings  for  the  set- 
tiement  of  the  account  of  eiecutors,  where  only 
the  qne8tion  of  teatatrix's  daughters  accounta- 
bility for  ad-vancements,  undisputed  in  amount, 
is  inrolyed.  the  caae  vril  not  be  remanded  for 
new  trial  for  error.— Hayes  t.  Welling,  96  A. 
843. 

XU.   FOREIOK  AND  AITOIIJLAHY  AS- 
MINIBTaATTON. 

^39524  (Del.  Super.)  An  ancillary  administrator 
appointed  in  this  state  can,  under  a  writ  of  for- 
eini  attachment  founded  on  a  simple  contract 
debt,  attach  property  of  a  nonresident  debtor 
in  tb«  state.— Wilmingtoa  Trust  Co.  -  r.  De 
Paris,  96  A.  30. 

EXEMPLARY  DAMAGES. 

See  Damages,  4s>87. 

EXEMPTIONS. 

See  Constitutional  Lew,  4=»188;    Homestead; 
Taxation,  «=a207-245. 

EXPECTANCY. 

See  Dower,  «s>18. 

EXPERT  TESTIMONY. 

See  Eyidence,  «s>513-563. 

EXPLOSIVES. 

See  Municipal  Corporations,  9s»589,  73S. 

EXPRESS  TRUSTS. 

See  Trusts,  <»s>17-66. 

EXTENSION. 

See  Appeal  and  Error,  9=»353. 

EXTRADITION. 

See  Habeas  Corpus,  «=»18,  92. 

H.  INTERSTATE. 

«=»2I  (N.J.Ch.)  A  state's  right  to  demand 
from  another  state  extradition  of  a  fugitive  is 
founded  on  Const.  V.  S.  art.  4,  J  2,  and  not 
dependent  on  interstate  comity,  courtesy,  or 
contract.— Bx  parte  Thompson,  96  A.  102. 
«=>24  (N.J.Oh.)  Const  TJ.  S.  art  4,  I!  2,  im- 
poses on  each  state  an  absolute  obligntion  to 
surrender  ciiminals  fleeing  from  the  justice  of 
another  state. — Ex  parte  Thompson,  96  A.  102. 

Under  Rev.  St  I  6278  (U.  S.  Comp.  8t  1013, 
I  10126),,  where  due  demand  is  made  for  a 
lugitiTe,  and  the  requisite  documents  are  ex- 
hibited, the  dut^  of  the  Governor  of  the  state 
where  the  fugitive  is  foiiiid,  and  on  whom  de- 
mand is  made,  to  surrender  him  to  the  demand- 
ing state,  becomes  merely  ministerial. — Id. 
4=s>36  (N.J.Ch.)  The  Governor,  on  whom  requi- 
sition is  made,  need  not  bear  the  accused  or  re- 
ceive evidence  in  his  behalf  before  ordering  his 
transportation  to  the  demanding  state. — Ex 
parte  Thompson,  96  A.  102. 
«=>37  (N.J.Ch.)  Act  April  1,  1889,  authoris- 
ing a  magistrate  to  take  bail  in  extradition  pro- 
ceedings, maltes  no  provision  for  proceedings 
after  the  (Governor's  warrant  has  issued  and 
the  accused  has  been  apprehended  under  it— 
Biparte  Thompson,  96  A.  102. 

The  power  conferred  on  a  magistrate  by  Act 
April  1,  1889,  to  take  bail  in  extradition  pro- 
ceedings, did  not  exist  before  passage  of  such 
act— Id. 

A  person  charged  with  crime  in  another  state 
and  arrested  on  the  Governor's  warrant  of  ex- 
tradition is  not  authorized  by  any  statute  to  be 
admitted  to  bail.— Id. 


FACTORS. 

See  Brokers: 

«s>l8  (N.J.)  A  contract  k«ld  to  px«aerve  to  the 
seller  a  legal  and  equitable  title  to  fertilisers 
sold  and  their  proceeds,  unaffected  by  a  chat- 
tel mortgage  given  by  the  consignee  to  whom 
the  goods  were  shipped  for  sale  to  others,  or  by 
consignee's  subsequent  insolvency  and  a  re- 
ceivership.— Cumberland  Trust  Co.  of  Bridge- 
ton  V.  B.  S.  Ayars  &  Sons  Co.,  96  A.  44. 
®=350  (Me.)  One  who  takes  charge  of  an  an- 
imal for  sale  on  commission  has  such  a  special 
property  therein  as  that  be  may  sue  a  railroad 
for  the  killing  of  the  animal,  where  before  suit 
bo  paid  the  owner  its  value. — Smith  r.  Maine 
Cent  B.  Co.,  96  A.  778. 

FALSE  IMPRISONMENT. 

I.   CrVU.  IJABILITT. 

(A)  Aeta  ConstUiitliiK  False  Imprisonmeiit 
aJMl  lilabllltr  Tbevefor. 

4=s»7(3)  (Me.)  Depu^  sheriff,  who,  in  response 
to  telephone  message  from  another  officer,  de- 
tained plaintiff  in  jail  because  he  answered  the 
description  given  of  an  offender,  and  only  until 
it  was  ascertained  that  he  woa  not  the  party 
wanted,  held  not  liable  for  a  false  arrest  and 
imprisonment. — Kittredge  v.  B^othingham,  06  A. 
1063. 

(B)  Aettona. 

®=339  (Me.)  In  an  action  against  a  sheriff  for 
a  false  arrest  and  imprisonment  by  his  deputy, 
whether  the  arrest  and  detention  of  plaintiff,  if 
illegal,  had  been  committed  so  wantonly  that 
plaintiff  was  entitled  to  exemplary  damages  held 
for  the  jury. — Kittredge  v.  Frotliingluun,  96  A. 
1063. 

FAMILY. 

See  Wills,  <8=>501. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  4s>171,  215 ;  Commerce, 
27;  Master  and  Servant  <S=>265,  276; 
-       -    -  —     jjg^  ^j^j^,^  i8=>76. 


Negligence,  «S5»141,  142; 
161;  Trial,  «=>2»6. 


FEDERAL  RESERVE  ACT. 

See  E2xecutors  and  Administratmrs,  «s=>18. 

FEES. 

See  Muter  and  Servant,  ®=»420. 

FEE  SIMPLE. 

See  Trusts,  «=>184 ;  Wills,  <£=3>601-ei2. 

FELLOW  SERVANTS. 

See  Master  and  Servant  <e=»185-197,  2T9. 

FENCES. 

See  Adjoining  Landowners,  Cs>4. 

FICTITIOUS  NAMES. 

See  Pleading,  €=^3. 

FILING. 

See  Bxceptims,  BUI  of,  «=»38. 

FINDINGS. 

See  Appeal  and  Error,  «S91008-1011,  1071. 

FIRES. 

See  Insurance.  ^=>421 ;  Negligence,  4=>21,  62 ; 
Railroads,  &=>4i8i. 
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FISH. 

See  Indictment  and  Information,  4=3llO. 

«=»I0  (Me.)  A  principal  daly  licensed  nnder 
I^ws  1916,  c  236,  t  2,  to  handle  lobaters,  need 
not  procure  a  license  for  his  agents,  who  do  not 
violate  the  act  in  handling  or  having  in  their 
possession  lobsters  without  a  license. — State  t. 
Norton,  96  A.  735. 

FIXTURES. 

See  Taxation,  ^=>72. 

FOOD. 

<&=>I9  (R.IO  Prosecution  under  Gen.  Laws 
1909,  c.  173,  for  sale  of  adulterated  milk,  may 
be  on  samples  obtained  by  private  individuals, 
and  not  necessarily  by  omcial  collectors. — State 
V.  Entwistle,  96  A.  306. 

By  express  provision  of  Gen.  Laws  1909,  c. 
173,  I  23,  the  chief  of  police,  as  well  as  an  in- 
spector of  milk,  may  make  complaint  and  prose- 
cute.—Id. 

FORCE. 

See  Assault  and  Battery,  ^=>7, 

FORECLOSURE. 

See  Chattel  Mortgages,  «s»288;  Mortgages, 
«=398-563. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=9612-661. 

FOREIGN  DIVORCE. 

See  Divorce,  «s>329. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «S9822. 

FORFEITURES. 

See  Insurance,  <S=9304-33e>  371-S88 ;  Searches 
and  Seizures. 

FRANCHISES. 

See  Corporations,  4=^38;  Municipal  Coip<»a- 
tions,  «=>6SO-690. 

FRAUD. 

See  Divorce,  <8=>329;  Evident,  (8=s>121,  220, 
434 ;  Frauds,  Statute  of ;  Fraudulent  Con- 
veyances; Judgment,  9=3370;  Principal  and 
Agent,  ®=»71. 

I.  DECEPnON  OONaTlTUTINQ 

FRAUD.  AND  LIABIUTT 

THEREFOR. 

®=39  (Yt.)  That  a  deed  correctly  referred  to  the 
place  as  265  acres,  more  or  less,  did  not  preclude 
the  buyers  from  recovering  thpir  damaBes  oc- 
carioned  by  misrepresentations  as  to  matters 
other  than  acreaRC.— Ilowton  v.  E.  A.  Strout 
Farm  Agency,  96  A.  330. 

€=»I3  (Vt.)  Haphazard  falsehood,  passing  off 
belief  for  knowledge,  and  fraudulent  suppres- 
sion of  truth,  show  knowledge  required  to  make 
representations  fraudulent. — Stevens  v.  Blood, 
90  A.  697. 

€=>2l  (N.J.)  False  representations  made  in  the 
sale  of  land  to  defendant's  grantee,  on  which  it 
was  not  intended  plaintiff  should  rely,  furnish 
no  basis  for  an  action  of  fraud  by  plaintiff 
against  defendant. — Lembeck  v.  Gerken,  96  A. 
577. 

Where  there  was  nothing  to  indicate  to  de- 
fendant, the  seller  of  the  land,  that  he  was  deal- 
ing with  an  agent  for  an  undisclosed  principal 
and  the  ascncy  was  disavowed,  the  principal 
cannot  recover  for  the  falsity  of  rei)reseutatious 
made  by  defendant  to  the  agent. — Id. 


«=>22(1)  (Me.)  False  aad  fmudalent  repreaeii* 
tations  in  the  selling  of  property  by  an  admin- 
istrator as  to  the  value  placed  npoa  it  by  ap- 
praisers is  not  sufficient  to  sustain  an  action 
for  deceit  in  the  sale  at  the  property.— Harlow 
V.  Perry,  96  A.  775. 

«=325  (Conn.)  Where  defendant  proposed  to 
plaintiff  the  joint  purchase  of  stork,  and  mis- 
represented price,  wh^^y  plaintiff  overpaid. 
?>laintill  Aeid  entitled  to  recover  in  action  of 
raud,  regardless  of  damage  or  actual  value  of 
stock.— Allen  v.  BarlioS,  96  A.  92S. 

n.  ACTIONS. 
<A)  RtvkM   of   AetioB   «md   Defenaea. 

®=>3I  (Vt)  Where  a  provision  in  a  deed  re- 
quiring the  grantee  to  support  the  grantor's 
child  was  fraudulently  inserted  so  that  it  never 
had  legal  existence,  the  grantee  was  not  compel- 
led to  resort  to  equity  to  reform  the  deed,  but 
the  facts  as  to  the  fraud  coold  be  shown  iu  an 
action  at  law  for  the  support  of  the  child. — 
Drown  v.  Odaitirk,  96  A.  11. 

(O)  B-rtdenee. 

4=352  (Vt.)  In  an  action  by  buyers  of  a  farm 
for  misrepresentations  as  to  the  quantitv  of 
timber  thereon,  testimony,  though  eUcited  by  a 
question  as  to  the  pasture  on  the  farm_,  relating 
only  to  the  matter  of  the  timber  growing  there, 
was  admissible.— Howton  v.  B.  A.  Strout  Farm 
Aaency,  96  A.  330. 

In  an  action  by  bayers  of  a  farm  for  damages 
occasioned  them  by  misrepresentations  of  the 
agency  which  sold  it  as  to  the  number  of  bearing 
apple  trees  thereon,  testimony  of  a  plaintiff  that 
of  the  apple  trees  50  or  60  were  grafted  fruit, 
and  the  rest  cider  fruit,  was  admissible. — Id. 
4=»58  (N.J.)  In  an  action  for  deceit,  evidence 
held  to  show  that  the  misrepresentations  relied 
on  were  made  in  the  sale  of  the  property  to  a 
third  person  who  was  not  plaintiff's  agent— Lem- 
beck V.  Gerken,  96  A.  677. 
«=»58(1)  (N.J.)  In  deceit  for  misrepresenta- 
tion* in  the  sale  of  corporate  stock,  evidence 
held  sufficient  to  justify  the  finding  that  the 
stock  was  worthless  at  trial  and  within  the 
period  during  which  the  fraud  continued  opera- 
tive.—McMillan  V.  Dallas,  96  A.  1005. 
^=>58  (Vt.)  Direct  evidence  is  not  necessary  to 
show  that  defendant's  representations  are  fraud- 
ulent, but  the  fraud  may  be  inferred  from  cir- 
cumstances.— Stevens  r.  Blood,  96  A.  697. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO   ANSWER   FOR 

DEBT,   DEFAULT,   OB   MISOAR- 

RIAOE  OF  ANOTHER. 

®=>I4  (N.J.Sup.)  Where  a  husband  conveyed 
his  farm  to  his  wife,  still  remaining  in  control 
after  the  conveyance,  her  promise  to  pay  the 
wages  of  a  laborer  hired  by  her  husband  before 
conveyance,  which  fell  due  thereafter,  was  un- 
enforceable under  the  statute  of  frauds. — Zmnge 
v.  Scarlett,  96  A.  72. 

€=s23  (N.J.)  That  the  owner,  when  subcontrac- 
tors were  going  to  quit  when  the  work  was  a 
little  more  than  half  done,  offered  to  pay  them 
if  tliey  would  continue,  warrants  a  finding  of 
an  original  promise  on  the  part  of  the  owner  to 
become  primarily  liable.— Paul  t.  Haber,  96  A. 
41. 

€=»23  (Vt.)  Where  oral  promise  of  owner  to  pay 
subcontractor  for  work  on  house  is  primary  or 
original  not  secondary  or  collateral,  obligation  is 
enforceable  tmder  statute  of  frauds,— Pocket  v. 
Almon,  96  A.  421. 

®=>34  (Vt)  House  owner's  oral  promise  to  pay 
subcontractor  in  event  of  principal  contractor's 
default  is  not  within  statute  of  frauds,  where 
owner  retains  sum  due  subcontractor  when  pay- 
ing principal  contractor.— Pocket  T.  Almon,  96 
A.  421. 
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Vm.    BEQUISIIBS  AJnD  BVmOIEHOT 
OF  WHl'l'lHO. 

^=>l  13(2)  (Conn.)  A  proyislon  in  a  contract 
for  the  rale  of  tar  that  the  seller  Bhonld  secnre 
the  approval  of  the  highway  commissioner  to 
the  use  of  the  tar  in  constructing  the  highway 
held  material,  so,  where  such  provision  was  ^not 
in  the  written  memorandum,  ft  was  insufficient 
under  the  statute  of  frauds.— Barrett  Mfg.  Co. 
V.  Ambrosio,  96  A.  980. 

«S=9ll3(3)  (;N.J.Ch.)  Parol  evidence  of  a  con- 
temporaneous verbal  agreement  that  a  written 
contract  was  to  cover  more  property  than  men- 
tioned therein  was  inadmissible  as  contravening 
the  statute  of  frauds.— Schwartzman  v.  Crevel- 
i&g,  96  A.  896. 

X.   PLEADZKO,  XrVIDElVCE.  TBXAI^ 
ATTD   REVIEW. 

®s>l52  (Vt.)  At  common  law  statute  of  frauds 
is  available  under  general  denial  to  defeat  denied 
oral  contract.— Pocket  v.  Almon,  96  A.  421. 
®=9l57  (Vt.)  In  chancery,  where  defendant  ad- 
mits oral  contract,  saying  nothing  about  statute 
of  frauds,  he  waives  benefit  thereof,  but,  when 
not  admitting  contract,  may  avail  himself  of  the 
statute  by  objecting  to  oral  evidence  of  con- 
tract—Pocket V.  Almon,  90  A.  421. 
®=>I58  (Vt)  In  subcontractor's  suit  on  bouse 
owner's  or^  promise  to  pay  for  work  done,  evi- 
dence Md  sufficient  to  support  finding  that 
promise  created  primary  liability,  and  not  col- 
lateral obligation  unenforceable  under  statute  of 
frauds.- Pocket  v.  Almon,  96  A.  421. 
4=»I59  (Conn.)  Whether  there  was  part  pay- 
ment on  goods  sold  is  a  question  of  fact  for  the 
jury.- Barrett  Mfg.  Co.  v.  Ambrosio,  96  A.  930. 
^=»i59  (Vt)  Where  plaintiff's  evidence  in  sub- 
contractor's suit  to  recover  on  owner's  oral 
promise  to  pay  for  work  was  inconsistent,  one 
part  thereof  showing  unenforceable  collateral 
promise,  and  another  showing  enforceable  orig- 
inal promise  under  statute  of  frauds,  the  ques- 
tion of  nature  of  promise  was  for  the  jury.— 
Pocket  V.  Almon,  96  A.  421. 

FRAUDULENT  CONVEYANCES. 

See  Elquity,  «=»65. 

I.  TBAVSFEB8  AKD   TKAlfSAOTIONS 

IKTAXJD. 

(O)  Property  and  Rlvltta  Transferred. 

4s>43  (Vt)  Where  a  wife  owned  a  business, 
her  husband,  though  indebted,  may  give  her  his 
services  in  connection  therewith,  notwithstand- 
ing that  would  deprive  his  creditors  of  the  pos- 
sibility of  enforcing  their  claims.— Nemi  v.  Todd, 
96  A.  14. 

(D)   iBdebtedstMMi  ImialTeney,  and  latent 
of  Grantor. 

€=»64  (Vt.)  Where  a  husband,  not  indebted  at 
the  time,  and  not  to  defeat  the  claim  against 
him  of  parties  whom  he  had  defrauded  In  the 
sale  of  a  farm,  conveyed  his  property  to  his 
wife  to  enable  her  to  hold  it  against  his  heirs 
in  case  of  his  death,  the  wife  did  not  hold  the 
property  in  fraud  of  the  defrauded  parties. — 
Rowley  V.  Shepardson,  96  A.  374. 
<S=>69  (N.J.Ch.)  Where  one  engaged  In  the 
business  of  swindling  others  for  a  livelihood  con- 
veyed realty  to  his  Wife  without  consideration, 
such  conveyance  was  made  in  fraud  of  future 
creditors;  that  being  the  constant  purpose  of 
the  grantor.— Pendleton  v.  Gondolf,  96  A.  47. 

(IS)  Consideration. 

4=786  (N.J.Ch.)  Where  a  chattel  mortgage  was 
made  in  good  faith  for  cash  actually  loaned,  a 
second  mortgage  as  a  substitute  for  the  first, 
necessitated  by  reason  of  the  mortgagor's  re- 
moval to  another  connty,  is  valid.— Sadler  v. 
Banaff.  96  A.  361. 


H.  BIGHTS  AXD  UABIUTIES   OF 

PABTIES  Ain»  PITKCHAJSEBS. 

<A)  OrtKlnal  Parties. 

«=»I84  (N.J.Ch.)  Wife  who,  without  knowledge 
that  her  hnsband  was  a  swindler,  gave  consid- 
eration for  his  conveyance  to  her  of  realty  was 
entitled  to  a  lien  for  the  amount  paid  as  against 
his  creditor,  suing  to  set  aside  the  conveyance. 
—Pendleton  v.  Gondolf,  96  A.  47. 

m.  BSaOlDIES  OF  CKXDITORS   AIfI> 
PTTROHASEBS. 

(C)  Rlcht  of  Aetlon    to  Bet  Aside   Trans- 
fer, sad  Defenses. 

$=3241  (N.J.Ch.)  It  is  a  condition  precedent 
to  a  creditor's  right  to  avail  himself  of  the 
provisions  of  the  Bulk  Sales  Act  that  by  judg- 
ment and  execution,  or  otherwise,  he  acquire 
a  lien  on  the  seller's  goods. — Miiller  v.  Hubsch- 
man,  96  A.  189. 

(D>  Jnrisdiotlon,  lilaltatlons,  and  I.aelies. 

<S=»248  (Md.)  Under  Code  Pab.  Civ.  Law^  art 
45,  §  1,  providing  that  claims  of  creditors  prej- 
udiced by  gifts  from  husband  to  wife  are  barred 
after  three  years,  a  conveyance  of  real  estate 
by  deceased  to  his  wife  by  a  deed  of  gift  would 
not  be  declared  void  after  seven  years. — ^Dixon 
V.   Dixon,  96  A.  1027. 

Although  the  relationship  between  plaintiffs 
and  their  father  might  be  i>ertinent  on  the 
question  of  laches  in  suing  to  set  aside  g^fts  by 
the  father  as  in  fraud  of  plaintiffs'  claims  as 
creditors,  it  was  not  a  ground  for  removing  the 
bar  of  a  statute  of  liiaitationa  for  the  benefit 
of  his  grantee.— Id. 

(F)  Pleading. 

<S=>259  (N.J.Ch.)  A  Bill  by  a  creditor  of  the 
original  seller  against  the  buyer  and  the  buy- 
er's vendee  held  demurrable  where  it  alleged 
that  the  buyer  had  disposed  of  all  the  goods 
sold  to  him  and  prayed  that  so  much  of  the 
price  in  the  hands  of  the  buyer's  vendee  as 
would  satisfy  complainant's  claim  be  paid  over 
to  complainant— MuUer  v.  Hnbschman,  96  A. 
189. 

4=»269  (Pa.)  In  view  of  a  plea  filed  by  defend- 
ant in  compliance  with  rule  of  court,  and  the 
replication  of  plaintiff,  both  of  which  stated  that 
parol  evidence  would  be  introduced,  held,  that 
court  properly  permitted  defendant  to  show  by 
parol  testimony  a  consideration  for  the  convey- 
ance attacked  oy  creditors  of  grantor  as  fraud- 
ulent.—Mates  T.  Young,  96  A.  479. 

(G)  Bvldence. 

4ss>280  (N.J.)  Where  a  judgment,  debtor  sells 
to  bis  creditor  to  prefer  htin,  there  is  no  pro- 
sumption  that  he  designed  to  defraud  other  cred- 
itors, since  a  debtor  ma^  legally  prefer  one  cred- 
itor over  another.— National  Bank  of  Slatington 
V.  Massopust  96  A.  1071. 

«=>208(1)  (N.J.)  In  a  judgment  creditor's  suit 
to  subject  to  execution  the  debtor's  property 
previously  conveyed  to  another  creditor,  evi- 
dence held  insufficient  to  support  a  finding  of 
fraudulent  intent  of  the  debtor.— National  Bank 
of  Slatington  v.  Massopust,  96  A.  1071. 
®s»30l(l)  (N.J.)  Creditor,  taking  a  conveyance 
for  fair  consideration  from  his  debtor  with 
knowledge  of  a  four  year  old  suit  pending 
against  the  latter,  was  not  under  duty  to  make 
any  inquiry  as  to  any  fraudulent  design  of  the 
debtor  toward  the  plaintiff  in  the  suit. — National 
Bank  of  Slatington  v.  Massopust,  99  A.  1071. 
«=>30l(2)  (N.J.)  In  a  judgment  creditor's  suit 
to  subject  to  execution  the  debtor's  realty  con- 
veyed by  him  to  another  creditor,  evidence  held 
insufficient  to  show  that  such  other  creditor  par- 
ticipated in  his  grantor's  fraudulent  intept,  or 
had  constructive  notice  thereof. — National  Bank 
of  Slatington  v.  Massopust,  96  A.  1071. 


ror  cases  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Berlfls  ft  Indexes  see  aame  topic  and  KBT-NUMBKR 


Digitized  by 


Google 


^Md«lMit  OaBTeyuieea 


96  ATLANtrlG  RBPORTBB 


U50 


(I)  Trial. 

'®=>309  (Vt.)  Where  plaintiff  claimed  a  busi- 
ness belonged  to  her,  and  not  her  husband,  and 
that  defendant,  who  seized  property  connected 
with  the  business  under  execution  against  the 
husband,  was  guilty  of  conversion,  a  charge 
that  too  great  care  to  make  a  transaction  seem 
regular  is  evidence  of  fraud  was  properly  re- 
fused.—Nemi  T.  Todd,  96  A.  14. 

FREEDOM  OF  SPEECH  AND  OF 
THE  PRESS. 

See  Constitutional  Law,  «=»90. 


See  Fish. 


GAML 
GAMING. 


I.   OAMBIiINO  CONTRACTS  AND 

TBANSAOTIONS. 
(B)  RlKbts  and  Remedies  of  Paptlea. 

<&=>42  (N.J.Ch.)  Complainant,  swindled  through 
his  entrance  into  a  wire-tapping  scheme  to  be 
consummated  by  another's  breach  of  trust  to 
his  employer,  could  not  sue  in  equity,  in  aid  of 
his  attachment  upon  the  property  of  defendant, 
one  of  the  parties  to  the  scheme,  to  set  aside  an 
alleged  fraudulent  conveyance  by  defendant  to 
his  wife,  despite  2  Comp.  St.  1910,  p.  2624,  |  6, 
permitting  recovery  of  money  lost  in  gambling, 
—Pendleton  t.  Gondolf,  96  A.  47. 

GARNISHMENT. 

See  Execution ;   Trusts,  <S=s>l$2. 

II.   PERSONS    AND   iPROPERTT    8TTB- 
JEOT  TO  OARNISHHCeNT. 

«s>42  (Md.)  Under  Code  Pub.  Civ.  Laws,  art 
9,  {  10,  held,  that  the  contingent  right  of  a  vrife 
to  a  portion  of  the  income  from  a  trust  estate 
in  case  of  her  survival  of  her  husband  ia  not 
subject  to  (rarnishment— Safe  Deposit  &  Trust 
Co.  of  Baltimore  v.  Independent  Brewing  Ass'n, 
96  A.  617. 

GENERAL  DEMURRER. 

See  Indictment  and  Information,  9:^148. 

GIFTS. 

See  Charities;   Husband  and  Wife,  *=949%. 

I.  INTER  VIVOS. 

^=95  (Md.)  Where  defendant's  father  and  the 
fitther's  sister,  carrying  out  their  intestate  sis- 
ter's desire  for  a  provision  for  defendant,  donat- 
ed fund  which  was  invested  in  bank  stock  in 
defendant's  name,  father  retaining  certificates 
to  be  held  until  his  death,  paying  defendant  in- 
come under  previous  agreement  with  defend- 
ant to  that  effect,  held  not  a  passive  trust  en- 
titling defendant  to  corpus  of  gift,  but  was 
qualified  gift  by  whose  terms  defendant  was 
bound.— Calwell  v.  Rogers,  96  A.  433. 

GOOD  FAITH. 

See  Bills  and  Motes,  «»337;   Sales,  «=>241. 

GOVERNOR. 

See  Carriers,  <e=>12. 

GRADING  CONTRACTS. 

See  Contracts,  «s>170,  176,  323. 

GRAND  JURY. 

See  Indictment  and  Information. 

GROSS  EARNINGS  TAX. 

See  Constitutional  Law,  «c»187. 


GROUND  RENTS. 

^=»6  (Md.)  Statutes  for  redemption  of  ground 
rents  apply  to  both  leases  of  buildings  and  of 
grounds.->Brager  v.  Bi^ham,  96  A.  277. 

Right  to  rent  redemption  under  rent  redemption 
acts,  accruing  under  a  lease  executed  before  Acts 
1914,  c.  371,  providing  that  redemption  acts 
I  shall  not  apply  to  business  leases,  is  a  vested 
right  unaffected  by  such  act— Id. 

Where  term  of  lease  commenced  nine  years 
after  its  execution,  lessee's  right  to  rent  redemj)- 
tion  under  provision  thereof  of  Code  Pub.  Gen. 
L«ws  1904,  art  53,  {  24,  arose  five  y&rs  after 
date  of  lease  and  not  after  commencement  of 
term.— Id. 

Where  term  under  lease  commenced  nine  years 
after  execution,  lessee  held  to  have  rent  redemp- 
tion right  under  provision  thereof  of  Code  Pnb. 
Gen.  Laws  1904,  art  53,  §  24,  five  years  after 
snch  execution,  though  term  had  not  begun  and 
lessee  had  failed  to  erect  building  on  premises, 
as  provided  for  in  the  lease. — Id. 

Lessee's  right  of  rent  redemption  under  0>de 
Pub.  Gen.  I^ws  1904,  art.  53,  i  24,  providins 
therefor,  cannot  be  affected  by  provisions  to  that 
end  in  the  lease. — Id. 

®=>6  (Md.)  Assignee  of  lease  executed  by  in- 
corporated association  in  1886  to  stockholder 
for  90  years  held  not  subject  to  Code  Pub.  Civ. 
Laws,  art.  21,  i  92,  and  article  53,  S  24,  en- 
titling tenant  to  redeem  at  any  time  after  the 
expiration  of  term  for  over  15  years  on  pay- 
ment of  fixed  amount.— Walker  v.  Washington 
Grove  Ass'n,  96  A.  682. 

Code  Pub.  Civ.  Laws,  art.  21,  f  92,  and  article 
53,  8  24,  giving  tenant  option  to  riedeem  lease 
for  more  than  15  years  after  expiration  of 
that  period  on  payment  of  fixed  amount,  heid 
remedial  and  to  be  liberally  construed. — Id. 
^=36  (Md.)  Lessees  of  lots  on  ^ronnds  belong- 
ing to  a  camp  meeting  association  held  not  en- 
titled to  a  deed  thereto  on  redemption,  under 
Code  Pnb.  Civ.  Laws,  art.  21,  j  92.— WashUg- 
tott  Grove  Ass'n  of  District  of  Colombia  and 
Maryland  v.  Walker,  96  A.  1070. 

GUARANTY 

See  BUls  and  Notes,  «=>284'. 

$=337  (Me.)  Guaranty  of  any  debt  of  a  third 
person  for  coni  held  to  guarantee  payment  to  the 
extoit  of  $1,000  for  aay  coal  invoioed  to  the 
third  person  during  the  year  from  May  25.  1912, 
to  May  25,  1913,  if  not  paid  60  days  after  the 
date  of  invoice.— Lehigh  Coal  &  Navigation  Co. 
V.  McLeod,  96  A.  736. 

HABEAS  CORPUS. 

z.  natxtbe  and  aroondb  of 
rebcest. 

^=>l  (N.J.Ch.)  The  writ  of  habeas  corpus  ad 
subjiciendum  is  a  common-law  writ,  confirmed 
and  regulated  by  statute,  which  did  not  create, 
but  came  in  aid  of.  the  jurisdiction. — Ex  parte 
Thompson,  96  A.  102. 

Habeas  corpus  is  a  high  prerogative  writ,  is- 
sued out  of  a  court,  and  is^  a  proceeding  in  that 
court  in  which  it  or  a  single  judge  exercises 
jurisdiction. — Id. 

«=2  (N.J.Ch.)  The  Habeas  Corpus  Act  of  31 
Car.  II  (1679),  if  ever  in  force  in  New  Jersey, 
was  doubUess  impliedly  repealed  by  the  Ha- 
beas Corpus  Act  of  March  11,  1795,  bat,  if  not, 
was  expressly  repealed  by  Act  June  13,  17M, 
and  as  the  act  of  1796  was  repealed  by  Act 
March  27,  1874,  and  the  latter  act  makes  no 
mention  of  the  Chancellor,  or  Court  of  Chan- 
cery, there  is  now  no  statute  regulating  the  is- 
suance of  writ  of  habeas  corpus  out  of  CJourt 
of  Chancery  by  common  law. — Ex  parte  Tfaomp- 
s<m,  96  A.  102. 

$=>6  (N.J.Ch.)  Hal>ea8  corpus  cannot  be  had  as 
of  coarse;   but,  when  cause  is  shown' (or  its  i»- 
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Buance,  it -becomes  a  writ.- of  right.— E}x  p«rte 
Thompson,  96  A.  102. 

^=3 1 3  (N.J.Ch.)  A  p«rgon  arrested  under  an  ex- 
ecutive warvuit  of  extradition  may  bring  habeas 
corpus  to  inquire  into  the  lawfulness  of  bis  ar- 
rest and  imprisonment.— Ex  parte  Thompson, 
96  A.  102. 

9=330  (Pa.)  Where,  in  habeas  corpus  proceed- 
ings, it  appears  that  relator  Is  held  under  a 
commitment  for  contempt  which  fails  to. show 
the  nature  of  the  contempt,  she  should  be  dis- 
charged.—Ck>mmoDwealth  y.  Keeper  of  County 
Prison  of  Philadelphia  County,  96  A.  134. 

n.  JUmSDIOTION,  pboosedikos, 
ANB  RELIEF. 

9=341  rN.J.Ch.)  A  person  illesally  restrained 
of  his  liberty  may  have  habeas  corpus  out  of  the 
state  court,  unless  he  is  held  in  custody  by  au- 
thority of  the  federal  courts  or  officers  acting  un- 
der federal  laws.— Ex  parte  Thompson,  96  A. 
102. 

9=>46  (N.J.Ch.)  Under  the  common  law  and 
the  Habeas  Corpus  Act  of  March  11,  1795.  the 
power  of  the  Chancellor  to  grant  a  writ  of 
habeas  corpus  was  a  power  to  issue  the  writ 
out  of  the  court  itself.— Ex  parte  Thompson,  96 
A.  102. 

The  Habeas  Corpus  Act  of  1874  held  not  to 
abridge  the  Chancdlor's  power  at  common  law 
and  '  under  Act  March  11,  1795  (Paterson's 
Laws,  p.  168),  to  grant  writ  of  habeas  corpus, 
which  power  was  vested  in  and  guaranteed  to 
the  Court  of  Chancery  by  the  Constitution  of 
1844.— Id. 

The  fact  that  the  writ  of  habeas  corpus  award- 
ed by  the  Chancellor  is  always  issued  out  of  the 
Court  of  Chancery  is  recognized  by  Act  April 
R,  1878  (2  Comp.  St.  1910,  p.  2640)  g  8a.— Id. 

^=>65  (N.J.Ch.)  Since  there  is  no  statute  regu- 
lating the  writ  of  habeas  corpus  which  issues 
from  C3ourt  of  Chancery  at  common  law,  the 
allocatur  on  such  writs  should  omit  the  words 
"By  the  sUtnte,"  and  be  indorsed,  "This  writ 
is  allowed ;  let  it  be  sealed,"  and  be  duly  signed. 
—Ex  parte  Thompson,.  96  A.  1U2. 

9s>7l  (N.J.Ch.)  Where  a  i)erson  is  bronght  be- 
fore a  judge  on  habeas  corpus,  he  should  be  in- 
stantly committed  to  some  proper  custody  pend- 
ing the  proceedings;  otherwise,  if  he  escape, 
the  persoa  producing  him  will  not  be  liable 
therefor.- Ex  parte  Thompson,  96  A.   102. 

Where  a  fugitive,  arrested  on  a  Governor's 
extradition  warrant,  brings  habeas  corpus,  the 
court  may  commit  him  to  any  jail  in  the  state, 
and  should  commit  him  to  that  which  is  most 
convenient. — Id. 

9=s92  (N.J.Ch.)  An  executive  warrant  of  ex- 
tradition is  but  prima  facie  sufficient  to  author- 
ize the  transportation  of  an  alleged  fugitive  to 
the  demanding  state,  and  does  not  preclude  him 
from  obtaining  relief  by  habeas  corpus  proceed- 
ings.—Ex  parte  Thompson,  06  A.  102. 

On  habeas  corpus  by  an  alleged  fugitive  from 
another  state,  it  is  not  competent  to  try  the 
question  of  alibi  or  the  guilt  or  innocence  of 
accused. — Id. 

^=»99  (N.J.)  Where  the  mother  was  without 
means  of  support,  and  the  father  was  amply 
able  and  willing  to  care  for  the  child,  held,  that 
the  custody  was  properly  granted  to  the  father. 
— Towne  v.  Towne,  96  A.  39. 

«=9 1  r3  (N.J.Ch.)  1  Comp.  St  1910,  p.  450,  { 111, 
gives  right  of  appeal  to  a  person  unsuccessful- 
ly prosecuting  a  habeas  corpus  case  in  chancery. 
—Ex  parte  Thompson,  96  A.  102. 

Where  a  prisoner  petitions  for  a  writ  of  ha- 
beas corpus  out  of  chancery,  he  therebpr  com- 
mences a  suit  and  prosecutes  a  cause  in  that 
court,  and,  being  aggrieved  by  the  decision,  may 
appeal  to  the  Court  of  Errors  and  Appeals. — Id. 


HARMLESS  ERROR. 


See  Appeal  and  Error,  «=»1033-1071 ;  Crimi- 
nal Law,  <eB»1169-1172. 

•HEALTH. 

See  Pood;    Officers,  «=»S0. ' 

I.   BOARDS  OF  HEAIiTH  AND  SANI- 
TABT  OFFICERS. 

«=s»3  (N.J.)  The  act  of  1908  (P.  L.  1908,  p. 
605;  4  Comp.  St.  1910.  p.  58.W)  vesting  in  the 
state  board  of  health  the  powers  of  the  state 
sewerage  commission  held  constitutional. — 
Board  of  Health  of  State  of  New  Jersey  v.  In- 
habitants of  Town  of  I'hillipsburg,  96  A.  62. 
®=>3  (N.J.Sup.)  The  general  health  act  of  1887 
repealed  the  prior  acts  of  1880  and  1881,  so  far 
as  not  already  repealed  by  section  44  of  the 
act  of  1886.— Clay  v.  Civil  Service  Commission, 
96  A.  363. 

<S=>3  (N.J.Sup.)  The  provision  of  the  Walsh 
Act  (P.  L.  1911,  p.  463)  that  the  terms  of  all 
city  officers,  whether  elective  or  appointive, 
shall  terminate  on  the  organization  of  the  board 
of  commissioners,  applied  to  a  health  warden, 
an  appointee  of  the  board  of  health  of  the  city 
of  Hoboken.— Kudlich  v.  Griffin,  96  A.  561. 

n.  UBOTTLATlOVn  AXO  OFFENSES. 

9=>38  (N.J.Sup.)  Tenement  House  Act,  par. 
190,  provides  a  penalty  of  $100  for  violating 
paragraph  183,  requiring  tenement  owners  to 
obtain  certificate  from  Board  of  Tenement  House 
Supervision  if  the  violation  be  willful,  and  a 
penalty  of  f25  if  the  violation  be  not  willful. — 
Board  of  Tenement  House  Supervision  of  State 
of  New  Jersey  v.  Bicrman,.  96  A.  662. 

HEIRS. 

See  Wilis,  essaSm. 

HIGHWAYS. 

See  Bridges :  Municipal  Corporations,  9=>385, 
680-706,  755-821;  Hailrbads,  <8=»324-351; 
Statutes,  «=»97,  123;    Towns,  «=»60. 

H.  XaOHWAT  DISTRICTS  AITO 
OFFIOEBS. 

9=995  (R.I.)  The  ruling  that  "consulting  engi- 
neer" is  as  much  a  representative  of  the  board 
of  public  roads  as  the  "chief  engineer"  held  er- 
roneous, in  the  absence  of  express  showing  of 
their  respective  authority. — State  v.  B.  J.  I>oyle 
&  Co.,  96  A.  605. 

m.   OONSTBirCTIOir,  XUFBOVEMENT, 
Ain>  BEFAXB. 

<e=>IIO  (Vt.)  Under  P.  S.  8968,  constituting 
the  town  road  commissioner  the  officer  to  su- 
perintend expenditure  of  the  highway  tax,  a 
town,  though  not  gfuilty  of  negligence,  was  lia'- 
ble  for  deterioration  in  a  horse  used  on  its 
road  machine  hired  by  its  road  commissioner  un- 
der agreement  with  the  liirer  that  the  animal 
should  be  returned  in  as  good  condition  as  when 
received."— Goslant  v.  Town  of  Calais,  96  A. 
751. 

XV.  TAXES,  ASSESSMENTS.  AND 
WORK  ON  HIGHWAYS. 

«»I30  (Md.)  Under  Acts  1914,  e.  836,  |  81L, 
providing  that  Ellicott  City  should  receive  one- 
half  of  the  road  taxes  levied  by  Howard  county 
on  property  within  its  limits,  the  city  is  not 
entitled  to  one-half  of  taxes  assessed  for  road 
improvements  constructed  before  the  passage  of 
the  act, — Ellicott  City  Com'rs  v.  Howard  Coun- 
ty Com'rs,  96  A.  798. 

Under  Acts  1914,  c  836,  {  8IL,  providing  that 
EiUioott  City  should  receive  one-half  of  road 
taxes  assessed  by  Howard  county  on  city  proi>- 
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erty,  thecit;  Is  not  entitled  to  receive  one-half 
of  the  t&zes  assessed  to  pay  the  salary  of  a 
road  superintendent  employed  by  the  county  un- 
dek  Acts  1912.  c.  666,  and  Acts  1914,  c.  S3 —Id. 

V.  BEOUIJtTIOK  AMD  VSE  FOB 

TRAVEL. 

(O)  Injarles   from   Detects    or  Obstrae« 

tlosa.' 

4=»I97  (Vt)  The  driTer  of  an  automobile  in 
the  evening,  vrbo,  though  knowing  he  vras  on  a 
curve,  did  not  slacken  speed,  and,  failing  to  dis- 
cover a  horse  and  wagon  blocking  a  culvert  until 
within  16  feet,  when  swerving,  be  struck  the 
rail  with  the  car,  which  was  precipitated  down 
the  bank,  was  guilty  of  contributory  negligence. 
— Wentworth  v.  Town  of  Waterbury,  96  A.  334. 
A  passenger  in  an  automobile,  sitting  beside 
the  driver,  who  saw  a  horse  and  wagon  block- 
ing a  culvert  8  or  12  rods  away,  and  did  not 
mention  the  fact  to  the  driver,  whose  failure  to 
see  the  same  until  only  15  feet  distant  resulted 
in  an  accident,  was  guilty  of  contributory  neg- 
ligence.— Id. 

€=»2I3(1)  (Fa.)  Under  the  evidence,  in  an  ac- 
tion agamst  township  for  death  of  plaintiffs 
husband  from  bis  wagon  being  backed  oS  a  de- 
clivity not  protected  by  barriers,  held,  that  the 
issues  of  proximate  cause,  negligence,  and  con- 
tributory negligence  were  for  the  jury.— Hunter 
V.  Eobinson  'Ip.,  96  A.  1036. 

HOMESTEAD. 

I.  MATURE,  ACQUISITION,  AND 
EXTENT. 

(B)  UablUtle*    Enforceable    Aaralnat 
Homeatead. 

9=9 1 08  (Vt)  A  wife  is  entitled  to  have  mort- 
gaged property  outside  the  homestead  applied 
nrst  to  the  mortgage  covering  the  homestead  as 
against  a  mortgage  not  valid  as  to  it.— Bunt  v. 
Davis,  96  A.  814. 

HOMICIDE. 

See  Criminal  Law,  «s»531,  589,  641,  642,  720, 
787,  823,  855,  905,  1130,  1207. 

II.  MURDER. 

«=322  (Conn.)  To  warrant  a  verdict  of  first  de- 
gree murder,  the  state  must  prove  either  that 
the  killing  was  deliberate  and  premeditated,  or 
that  it  was  done  in  the  perpetration  of  a  felony. 
-State  V.  Williams,  96  A.  370. 

VII.  EVIDENCE. 
(A)    Preaamptioas  and  Borden  of  Proof. 

4=3 1 45  (Vt.)  In  a  prosecution  for  assanlt  with 
intent  to  kill,  denounced  by  P.  S.  5720,  the 
state  must  prove  that  defendant  entertained  an 
intent  to  kill  when  making  the  assault— State 
V.  Gomes,  96  A.  190. 

(B)   Admlulbllity  in  General. 

®=>I63  (Vt)  In  a  prosecution  for  assault  with 
intent  to  fcUI,  evidence  of  defendant's  reputa- 
tion for  quarrelsomeness  in  towns  where  be 
formerly  lived  held  admissible. — State  v.  Qomez, 
96  A.  190. 

«s»l89  (Pa.)  Evidence  of  a  former  difficulty 
between  defendant  and  deceased  and  that  de- 
fendant had  a  reasonable  apprehension  of  dan- 
ger from  attack  held  admissible  on  the  issue 
of  self-defense. — Commonwealth  v.  Garoncbos- 
kie,  96  A.  513. 

(B)   'Welarbt  and  Snfllciencr. 

9=3253  (Conn.)  No  conviction  can  be  bad  for 
first  degree  murder  without  the  testimoi^  of 
at  least  two  witnesses  or  its  equivalent — State 
V.  Williams,  96  A.  370. 

Evidence  held  sufficient  to  warrant  a  finding 
that  defendants  accused  of  murder  went  to  the 
scene  of  the  crime  with  the  intention  of  com- 
mitting an  offense,  where  they  killed  deceased,  1 


so'  that  the  killing  wM  mnrder  In  the  first  it- 

gree. — Id.  

VUI.  TRIAIh 
(B)  ftneatlona  tor  Jmrr- 

9s=>268  (Conn.)  Whether  testimony  In  a  prose- 
cution for  murder  was  equivalent  to  ttiat  of  two 
witnesses  was  a  question  for  the  jury. — State 
V.  WiUiams,  96  A.  370. 

«=i>2e9  (Conn.;  The  intent  with  which  defend- 
ants accused  of  murder  in  the  first  degree  went 
to  the  scene  of  the  crime  was  a  questioo  for  the 
jury. — State  v.  Williams,  96  A.  370. 

(C^  Instmetiona. 
9=>292  (Vt)  In  a  prosecution  for  aflsaolt  with 
intent  to  kill,  denounced  by  P.  S.  5720.  under 
an  information  charging  defendant  with  the 
"willful"  and  "malicious"  intent  to  kill  the 
party  assaulted,  the  failure  of  the  coart  to 
charge  on  the  question  of  willfulness  and  ma- 
lioionsnesB  was  not  improper. — State  v-  Gomes, 
06  A.  190. 

9=>308(1)  (Pa.)  An  expression  of  opinion  that 
defendant  if  gailty,  was  guilty  of  murder  of  the 
first  degree,  held  not  error,  where  the  court  fuUy 
instructed  as  to  murder  of  the  first  degree  and 
murder  of  the  second  degree,  and  that  it  was 
for  the  jury  to  determine  the  degree  of  guilt- 
Commonwealth  V.  Ronello,  96  A.  S26. 

HOSTILE  WITNESS. 

See  Witnesses,  «=»323. 

HOUSE  BOATS. 

See  Municipal  Corporations,  $=3696. 

HUMANITARIAN  DOCTRINE. 

See  Railroads,  «s»338:  Street  Bailroads.  «= 
103.  ^^ 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  9=>55;  Adultery;  Pe- 
seent  and  Distribution,  9=»52 ;  Divorce ;  Dom- 
icile, €=>5 ;  Dower ;  Ehninent  Domain.  ^=> 
169;  Evidence,  «=»248;  Fraudulent  Convey- 
ances, 9=»64;  Intoxicating  Liquors,  ®=>l'n>: 
Judgment,  ®=>693 ;  Master  and  Servant,  ^=9 
403;    Witnesses,  «=953,  60,  139. 

X.  MUTUAI.  RIGHTS,  DUTIES.  AXD 
I.IABIUTIES. 

9=>I0  (Md.)  Where  a  wife  permitted  her  hna- 
band  to  receive  her  income  and  use  the  proceeds 
without  any  agreement  for  reimbursement,  land 
which  husband  purchased  with  such  funds  is 
free  from  the  wife's  claims. — Nihiser  ▼.  Nibiaer, 
9()  A.  611. 

€=>I4  (N.J.Ch.)  A  husband's  conveyance  of  re- 
alty to  himself  and  his  wife,  vested  in  them  the 
lands  in  common,  each  holding  one-half  during 
their  joint  lives,  with  survivorship  as  at  com- 
mon law.— Grimminger  v.  Alderton,  96  A.  80. 

H.  MARRIAGE  SETTIiEMEirTS. 

9=>3I  (N.J.)  The  law  of  the  state  wher«  ao 
antenuptial  agreement  was  made  and  the  mar- 
riage was  celfibrated  will  govern  the  rights  of 
the  parties. — New  Jersey  'Htle  Guaranty  & 
Trust  Co.  V.  Parker,  96  A.  674. 
9±>32  (N.J.)  An  antenuptial^  agreement  that 
appellant  should  receive  securities  belon^nK  to 
testator  on  becoming  his  wife  held  to  contem- 
plate her  remaining  his  wife,  so  that,  where  she 
divorced  testator  for  a  ground  not  recognized  in 
New  York,  where  marriage  was  celebrated,  etc, 
she  is  not  entitled  to  the  securities. — New  Jer- 
sey Title  Guaranty  &  Trust  Co.  t.  Parker,  96 
A.  574. 

III.  OONVEYAHCES,  CONTRACTS,  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

iS=343  (Md.)  Where   a  husband  received   from 
his  wife  money  more  than  enough  to  discharge 
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a  mortgage  on  hl§  proiJerty,  which  the  wife  was 
bound  to  diBcharge,  the  btnband  cannot  in  eq- 
uity assert  anch  liability.— Nihiaer  v.  Nihiser, 
96  A.  611. 

<8=>49'/2  (HJ.)  Where  a  husband,  through  a 
third  party,  conveys  lands  originally  owned  by 
him  to  his  wife,  there  is  a  presumption  of  a  gift 
to  the  wife.— Andreas  v.  Andreas,  96  A.  39. 

rV.  DISABUJTIES  Aia>  PBIVlXEOEa 
OF  COVEBTUBE. 

<0]  ContTWSta. 

^981  (Vt.)  At  common  law  a  married  woman's 
covenant  was  void,  owing  to  her  inability  to  con- 
tract ;  her  contracts  afifectlng  property  not  held 
to  her  sole  and  separate  use  are  to  be  measured 
by  the  common  law,  rather  than  by  the  statute 
(P.  S.  3037)  enlarging  her  capacity  to  contract. 
—French  v.  Slack,  96  A.  6. 

A  married  woman  joining  in  a  conveyance  of 
her  real  estate  not  forming  a  part  of  her  sepa- 
rate estate  is  not  liable  on  the  covenants  there- 
in, and  the  covenants  in  the  deed  of  her  hus- 
band's realty,  though  joint  in  form,  are  not  her 
covenants,    but   his   only. — Id. 

A  covenant  in  a  warranty  deed  joined  by  the 
grantor's  wife,  who  had  only  a  liomestead  es- 
tate in  the  property,  was  void. — Id. 

«=s>85(l)  (N.J.Ch.)  Notes  executed  by  wife  as 
part  consideraticm  for  the  purchase  of  a  saloon 
sold  by  payee  to  her  husband,  in  absence  of  any- 
thing to  bring  them  within  second  proviso  of 
section  5  of  Married  Women's  Act,  held  void. — 
Colonial  Building  &  Loan  Ass'n  v.  Griffin,  96  A. 
901, 

(B)   Torts. 


»I05  (Vt.)  At  common  law  a  wife  rested  un- 
der no  liability  for  a  tort  founded  upon  bet 
contract. — Bowley  v.  Shepardson,  96  A.  374. 

V.  WIX£'8  SEPARATE  ESTATE. 

(C)  Uabilltlea  and  Oliarvea. 

*=»I7I(1)  fN.J.Ch.)  A  wife's  mortgage  executed 
to  secure  the  husband's  debt  is  good,  and  her 
title  in  equity  can  be  foreclosed. — Colonial 
Building  &  Loon  Ass'n  v.  Giiffin,  96  A.  901. 

«s>l7l(6)  (N.J.Ch.)  Mortgage  executed  by  wife 
to  secure  notes  signed  by  her  evidencing  her 
husband's  debt  for  unpaid  purchase  money  held 
not  voidable  on  the  ground  of  duress. — Colonial 
Building  &  Loan  Ass'n  v.  Griffin,  96  A.  901. 

Mortgage  executed  by  wife  to  secure  notes  rep- 
resenting her  husband  s  debt  held,  on  the  facta 
shown,  not  invalid  on  the  ground  of  misrepre- 
sentation.—Id. 

VX.  A0TXOK8. 

^=3205  (Me.)  A  wife  cannot  maintain  an  action 
at  law  against  her  husband.- Whiting  v.  Whit- 
ing, 96  A.  500. 

There  being  no  remedy  at  law,  the  conflicting 
property  rights  of  husband  and  wife  may  be  ad- 
justed m  equity.— Id. 

«=»2I3  (N.J.Ch.)  Where  husband  delivered  his 
wife's  void  notes  for  part  of  unpaid  purchase 
money,  and  himself  continued  liable  for  the  bal- 
ance, the  wife's  mortgage  given  to  secure  the 
payment  of  husband's  debt  might  be  foreclosed 
by  the  mortgagee  or  his  assignee. — CJolonial 
Building  &  Loan  Ass'n  v.  Griffin,  96  A.  901. 

^=3232  (Vt.)  In  an  action  on  covenant  of  mar- 
ried woman  contained  in  her  deed,  the  burden 
is  on  the  plaintiH  to  show  that  the  transaction 
was  one  which  the  law  makes  binding  upon  her. 
—French  v.  Slack,  96  A.  6. 

In  action  for  breach  of  covenants  in  warranty 
deed  from  husband  and  wife,  evidence  held  to 
show  that  the  wife  had  only  a  homestead  interest 
in  the  property,  as  known  to  plaintiff  when  he 
took  his  deed. — Id. 


Vin.   SEPABA^Oir   AMV    SEPARATE 
aLAXilTENAirCE. 

€=»285>/2  (N.J.)  A  husband's  tastes,  suoh  as  a 
desire  to  read  at  night  instead  of  goins  out 
to  public  entertainments,  were  not  grounds  for 
a  wife's  suit  for  separate  maintenance. — Att- 
wood  V.  Attwood.  96  A.  661. 

A  husband's  failure  to  properly  provide  for 
the  approaching  birth  of  a  child  would  not 
support  a  suit  by  the  wife  for  maintenance, 
where  the  child  was  bom  some  time  before  the 
day  expected. — Id. 

IX.  ABAIfSONMEHT. 

i&:s>3l3  (R.I.)  Regarding  means,  within  Gen. 
Laws,  c.  347,  §  39,  making  it  an  offense  for  one 
not  to  support  his  wife  according  to  his  means, 
it  is  enough  on  a  prima  facie  case  to  show  he 
has  a  good  trade  and  is  well. -State  v.  Bartley, 
96  A.  805. 

X.  ENTIOINO  AKD  ALIEITATIirO. 

€=»324  (Md.)  A  husband  has  a  right  to  main- 
tain an  action  against  one  who  has  wrongfully 
alienated  the  affections  of  his  wife  and  depriv- 
ed him  of  his  conjugal  tights.- Francis  v.  Out- 
law, 96  A.  517. 

Wife's  parents  held  not  liable  for  alienation  of 
affections,  unless  actuated  by  malice  or  ill  will, 
and  not  by  a  proper  parental  regard  for  the  wel- 
fare and  happiness  of  their  chUd. — Id. 
®=9333  (Md.)  Husband  suing  wife's  parents 
for  alienation  of  affections  held  to  have  burden 
of  showing  malice  and  of  overcoming  presump- 
tion that  parents  acted  under  influence  of  nat- 
ural affection  and  for  what  they  believed  to  be 
the  good  of  their  child. — Francis  v.  Outlaw,  96 
A.  517. 

4s»333(l)  (Pa.)  In  action  for  alienation  of  af- 
fections, burden  is  on  plaintiff  to  show  that  de- 
fendant was  pursuer,  not  merely  pursued,  and 
that  defendant  deliberately  influenced  plaintiff's 
hysband.— Stewart  v.  Hagerty,  90  A.  1099. 
4(=s>333(6)  (Pa.)  In  action  for  alienation  of  af- 
fections, where  there  is  no  evidence  of  improper 
relations  between  defendant  and  plaintiff^s  hus- 
band before  separation  of  plaintiff  from  her 
husband,  evidence  of  such  relations  thereafter  is 
inadmissible.— Stewart  v.  Hagerty,  96  A.  1099. 
<S=>333(9)  (Pa.)  Evidence  held  insufficient  to 
show  that  defendant  was  cause  of  alienation  of 
plaintiff's  husband's  affections.— Stewart  t. 
Hagerty,  96  A.  1099. 

«=s33S  (Md.)'  If  in  action  against  wife's  par- 
ents for  alienation  of  affections  there  is  evidence 
that  acta  constituting  cause  of  action  were  done 
from  malice  and  not  for  protection  of  defend- 
ants' child,  and  for  her  welfare,  case  held  one 
for  the  jury.— Francis  v.  Outlaw,  96  A.  517. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  ®=>553. 

ILLEGALITY. 

See  Contracts,  <Ss>136,  137. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  <Si=>323-40C. 

IMPLIED  CONTRACTS. 

See  Assumpsit,  Action  of. 

IMPRISONMENT. 

See  Bail ;    False  Imprisonment ;    Habeas  Cor- 
pus. 
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IMPROVEMENTS. 

See  SSectment,  «=>147:  Estoppel,  ^=>9S;  Me- 
obanics'  Liens;  Municipal  Corporations,  ^=9 
350-671. 

IMPUTED  NEGLIGENCL 

See  Negligence,  9=»e8. 

INCHOATE  DOWER. 

See  Dower,  «=935-6L 

INCOME. 

See  Trusts,  «=9272 ;  Wills,  <es3684. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCORPORATION. 

See  Corporations. 

INDEMNITY. 

See  G-uaranty. 

INDEMNITY  INSURANCE. 

See  Insurance,  9=»177,  622. 

INDICTMENT  AND  INFORMATION. 

See  Abortion,  ^=>5 ;  Bribery ;  Criminal  Law, 
«=»970,  1032, 1149;  Disorderly  House,  cS=.13; 
Intoxicating  Liquors,  «=s>207,  216;  Libel  and 
Slander,  €=>152. 

Z.  NEOESSITT  OF  INDICTMENT  OB 
PBESENTBCENT. 

4s»3  (R.  I.)  The  crime  of  being  a  lewd,  wa^- 
ton,  and  lascivious  person  in  speech  and  be- 
havior, denounced  by  Gen.  Laws  1009,  c.  347,  j 
25,  is  not  an  infamous  crime  that  must  b< 
prosecuted  by  indictment  under  Const,  art.  1, 
i  7.— State  V.  Bussay,  96  A.  837. 

V.  REQinSITES  AND  SUFFICIENCT 
OF  ACCUSATION. 

es>56  (Vt.)  p.  S.  2272,  providing  that  informa- 
tion shall  not  be  held  bad  for  failure,  to  al- 
lege time  where  time  is  not  essence,  is  not  in- 
valid as  to  one  charged  with  adultery  as  viola- 
tive of  constitutional  provision  for  informing 
accused  of  cause  and  nature  of  accusation. — 
State  V.  Weston.  96  A.  702. 
$S960  (Me.)  Ehrery  circumstance  which  is  a  ntc- 
essary  ingredient  in  a  prima  facie  case  of  guilt 
must  be  set  out  in  the  complaint  or  indictment. 
—State  V.  Munsey,  96  A.  729. 
^=360  (Me.)  An  indictment  must  portray  all 
the  facts  constituting  the  crime,  so  that  the 
court  from  an  inspection  thereof  can  say  that, 
if  the  allegations  are  true,  the  accused  is  guilty. 
—State  V.  BcUveau,  96  A.  779. 
^=>72  (Vt.)  An  information  charging  disjunc- 
tively in  one  count  the  two  offenses  covered  by 
P.  S.  5204,  making  it  a  criminal  offense  to  fur- 
nish or  sell  liquor  without  a  license,  and  to  keep 
liquor  without  a  license  with  intent  to  furnish 
or  sell  same,  held  fatally  defective ;  such  joinder 
not  being  authorized  by  sections  5236,  5237.— 
State  V.  Shadroui,  96  A.  8. 
<g=»87  (Vt.)  P.  S.  2272,  providing  that  informa- 
tion failing  to  allege  time,  where  time  is  not  es- 
sence, shall  not  be  held  bad,  where  information 
shows  court  to  have  jurisdiction,  does  not  render 
court  without  jurisdiction  to  try  information 
for  adultery  where  such  allegation  is  wanting. 
—State  V.  Weston,  96  A.  702. 
4=»I09  (Me.)  An  indictment  charging  a  stat- 
utory offense,  whether  or  not  in  the  language  of 
the  atatute,  it  must  state  the  facts  constituting 


the  crime  with  ttMonable  certainty,  to  enable 
defendant  to  meet  the  exact  charge,  and  to  plead 
any  judgment  rendered  upon  it  in  bar  of  sub- 
sequent prosecution. — State  y.  Munsey,  96  A. 

€=»IIO  (Me.)  Where  a  complaint  or  warrant 
charges  a  statutory  offense  in  the  language  of 
the  statute,  and  the  court  ascertains  herefrom 
the  intention  of  the  Legislature  and  the  evil 
which  it  desired  to  correct,  and  that  the  inten- 
tion is  expressed  in  language  sufSciently  full, 
certain,  and  precise,  the  complaint  or  warrant 
is  good  against  demurrer. — State  v.  Munsey,  96 
A.  729. 

A  complaint,  charging  violation  of  Rev.  St.  c. 
41,  I  23,  requiring  carving  or  branding  the 
owner's  name  upon  buoys  attached  to  lobster 
trails,  in  the  language  of  the  8tatute,*AeId  good 
against  demurrer.— Id. 

Vn.  MOTION  TO  QUASH  OB  DISBOSS 
AND  DEXUBBEB. 

iS=3l36  (N.J.Sup.)  Motion  to  quash  indictment 
held  ordinarily  addressed  to  the  discretion  of 
the  court.— State  v.  Mandeville,  96  A.  398. 
€=s>l39  (R.I.)  Where  defendant  answered  and 
proceeded  to  trial,  the  indictment  is  not  there- 
after subject  to  motion  to  quash  on  Uie  ground 
that  it  did  not  set  forth  the  offense  with  suffi- 
cient distinctness. — State  v.  Riddell,  96  A. 
531. 

<e=»l39  (Vt)  Failure  to  allege  time  of  com- 
mission in  information  for  adultery  held  formal 
defect  within  F.  S.  2263,  requiring  such  to  be 
raised  by  motion  to  quash  before  jury  is  sworn. 
—State  V.  Weston,  96  A.  702. 
€=»I48  (Conn.)  A  general  demurrer  may  be 
made  to  an  information. — State  v.  Pape,  96  A. 
313. 

<S=>I52  (Me.)  Where  the  record  does  not  dis- 
close that  permission  of  the  trial  court  was 
granted  defendant  to  plead  over  if  his  demnrrer 
to  the  complaint  was  overruled  on  final  judg- 
ment, the  complaint  being  sufficient,  judgment 
goes  automatically  for  the  state.- State  v.  Mun- 
sey, 96  A.  729. 

XI.  WATVEB  or  DEFECTS   AND   OB- 
JECTIONS, AND  AIDEB  BT 
VEBDICT. 

43»202(5)  (Conn.)  Defects  in  the  form  of  charg- 
ing and  describing  an  offense  are  cured  by  the 
verdict,  as  facts  not  specifically  alleged  are  pre- 
sumed to  have  been  proved.— Gargan  v.  Harris. 
96  A.  940. 

INDORSEMENT. 

See  Bills  and  Notes,  «=s>284r-882. 

INDUSTRIAL  ACCIDENT  COMMIS- 
SION. 

See  Master  and  Servant,  4s>396,  417. 

INFANTS. 

See  Habeas  Corpus,  «=>99. 

INFERIOR  COURTS. 

See  Courts,  c8=>160-189. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  i&s»900. 
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INJUNCTION. 

See  Ejectmmt,  €=»57;  Bminent  Domain,  $=> 
276 ;  TelerntrfiB  and  Telephones,  «=s>10 ;  Wa- 
ters and  Water  Oonrses,  4=398. 

I.  KATVBE  AlTD   OBOUNDS  Ul  OEH- 

EKAT. 

(B)  Qronnda   of   Relief. 

43»9  (Pa.)  A  bill  to  enjoin  the  cutting  of  tim- 
ber on  complainant's  land  held  properly  dis- 
missed, where  the  inaccuracy  of  the  description 
of  the  land  in  the  contract  under  which  plain- 
tiff claimed  left  it  in  doubt  whether  he  had  a 
right  to  cut  the  timber.— Wilmore  Coal  C!o.  t. 
Holsopple,  96  A.  048. 

Injunction  will  not  li«  to  prevent  an  interfer- 
ence with  a  doubtful  legal  right  involving  dis- 
puted questions  of  fact. — Id. 

H.  SUBJECTS  OF  PROTECTIOir  AND 

BE3UEF. 
(A)  Aetlona  and  Other  Learal  Prooeedlnv*' 

4s>26  (Md.)  Donors  of  qualified  gift  under 
which  corpus  was  retained  with  income  to  donee 
held  entitled  to  injunction  against  donee's 
threatened  legal  proceedings  seeking  possession 
of  corpus.— GalweU  v.  Rogers,  96  A.  433. 

(B)  Pabllo  Offleem  mad  Boards  aiid  Ms- 
aldpalltles. 

4=>8S  rN.J.)  Equity  has  no  jurisdiction  to  en- 
join the  enforcement  of  an  ordinance  regulating 
a  construction  of  approaches  upon  highways 
where  the  complainant's  alleged  right  to  main- 
tain an  obstruction  is  not  admitted  and  the 
legal  right  is  in  dispute. — Weed  v.  Hillsdale 
Tp.,  96  A.  661. 

m.   ACTIONS  FOB  INJUNCTIONS. 

$s>ll8  (Md.)  Failure  of  complainant  to  file 
copy  of  an  ordinance  providing  for  assessment 
of  city  property  with  his  bill  to  enjoin  enforce- 
ment of  taxes  held  not  to  render  the  bill  defec- 
tive; relief  not  depending  on  the  ordinance.— 
City  of  Havre  de  Qrace  v.  Lewis,  96  A.  616. 

IV.  PBEUMINABT  AND  INTEBIiOCU. 

TOBT  INJUNCTIONS. 
(A)  GroandB  and  Proeeedlnss  to  Proeare. 

4=9 1 49  (N.J.)  To  support  a  preliminary  injunc- 
tion restraining  on  ground  of  overvaluation  the 
delivery  of  stock  issued  for  property  bought, 
the  moving  affidavits  must  snow  facts  from 
which  fraud  in  making  the  valuation  may  be 
inferred. — McMahon  v.  Pneumatic  Transit  Co., 
96  A.  999. 

To  support  a  preliminary  injunction,  restrain- 
ing on  ground  of  overvaluation,  delivery  of 
stock  issued  for  property  bought,  more  than 
mere  difference  between  the  price  paid  by  the 
seller  and  the  valuation  fixed,  must  be  shown, 
unless  the  difference  is  so  great  as  to  indicate 
fraud.— Id. 

V.  PEBIKANENT  INJUNCTION  AND 
OTHEB  B.ET.TEF. 

4=»I93  (N.J.Ch.)  Licensor  of  patent  right  en- 
joined against  breach  of  license  contract,  who 
in  independent  action  in  federal  courts  obtain- 
ed decree  that  the  contract  had  been  previously 
rescinded,  held  entitled  to  an  order  permanently 
staying  all  proceedings  on  the  injunction  decree. 
—Oscar  Bamett  Foundry  Co.  v.  Iron  Works  Co., 
96  A.  400. 

Where  licensor  of  right  to  manufacture  pat- 
ented device  in  suit  to  enjoin  his  violation  of  li- 
cense contract  did  not  plead  any  rescission 
thereof,  an  order  staying  proceedings  under  in- 
junction decree,  after  adjudication  of  former  re- 
tcission  of  the  contract,  would  be  conditioned 
on  licensor's  payment  of  licensee's  costs  and 
counsel  fees.— Id. 


INSANE  PERSONS. 

See  Oriminal  Law,  9=»740 ;    Wills,  «=»38,  65. 

IV.  CUSTODT  AND  SUFPOBT. 

4=956  (Md.)  Where  the  expense  of  maintain- 
ing indigent  insane  persons  at  the  Sylvan  Re- 
treat of  Allegany  county  exceeded  the  amount 
which  the  counties  were  required  to  pay  per 
annum  under  Acts  1910,  c.  715,  held  that,  un- 
der Acts  1914,  c.  778,  §§  1,  2.  the  state  was 
liable  for  the  deficiency. — Allegany  County 
Com'rs  T.  Herring,  96  A.  260. 

INSOLVENCY. 

See  Bankruptcy ;  Banks  and  Banking,  4=>S17  ; 
Corporations,  4=9553-566;  Executors  and 
Administrators,  9=»416. 

INSPECTION. 

See  Electricity,  4s>16;  Master  and  Servant, 
«s»124. 

INSTRUCTIONS. 

By  master  to  servant,  see  Master  and  Servant, 

<8=>151. 
By  superior  court  to  probate  court,  see  Courts, 

<Ss>472. 
To  jury,  see  Criminal  Law,  <&=»772-829,  1060 ; 

Trial,  <8=»194-296. 

INSURANCE. 

See  Damages,  4=»64;  Evidence,  «ss>266,  271; 
Principal  and  Agent,  4=»169. 

I.   CONTBOL  AND  BEGUIJkTION  IN 
OENEBAX. 

4=930  (Md.)  Under  Code  Pub.  Civ.  Laws,  art. 
23,  §  218,  defining  an  "insurance  broker,"  a 
clerk  for  a  firm  of  licensed  brokers  who  deliver- 
ed a  policy  effected  by  them  and  collected  the 
premium  due,  which  he  handed  over  to  the  firm, 
did  not  act  as  a  broker,  and  so  committed  no 
offense  in  so  acting  without  a  license. — State  v. 
Geddes,  96  A.  35.3. 

One  employed  b^  a  firm  of  licensed  insurance 
brokers  as  a  solicitor  of  insurance  to  be  placed 
through  the  firm,  being  paid  a  commission  on 
business  brought  in,  was  an  insurance  broker. 
—Id. 

A  clerk  employed  by  a  firm  of  licensed  insur- 
ance brokers  on  salary,  whose  duties  included 
the  soliciting  and  procuring  of  customers  for  the 
firm,  which  he  did  in  one  instance,  was  an  in- 
surance broker.— Id. 

A  clerk  employed  on  salary  by  a  firm  of  li- 
censed insurance  brokers  who  was  sent  by  his 
employers  to  the  agents  of  insurance  companies 
to  place  a  risk  was  not  acting  as  a  broker. — Id. 

One  employed  by  a  firm  of  licensed  insurance 
brokers  who  solicited  and  obtained  the  renewal 
of  an  insurance  policy  acted  as  a  broker. — ^Id. 

IV.  INSUBABLE  INTEBEST. 

4=9 1 1 5(5)  (Me.)  The  mortgagor  and  mortgagee 
have  several  and  distinct  interests  in  the  prem- 
ises mortgaged,  which  either  may  insure  for  his 
own  benefit.— Gould  v.  Maine  Farmers'  Mut  Fire 
Ins.  Co.,  >j6  a.  732. 

V.  THE  OONTBACT  IN  OENEBAL. 
(A)   Natare,  Reqnlaltea,  and  Validity. 

4=9 1 24  (NJ.)  "Policies"  are  the  written  form 
which  "contracts  of  life  insurance"  ordinarily 
take  and  are  meant  to  take,  but  the  contract 
may  exist  without  the  policy,  and  when  once 
made  is  in  effect  a  contract  that  the  policy  shall 
issue  with  the  provisions  required  by  Insurance 
Act  of  1007.— HoUin  v.  Essex  Alut  Ben.  Aas'n 
of  Newark,  96  A.  71. 

4=9 1 30  (Md.)  The  neglect  of  the  insured  to  be- 
come acquainted  with  the  provisions  of  his  fire 
insurance  policy  which  he  seeks  to  enforce  can- 


ror  case*  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Swles  *  IndaxM  see  same  topie  and  KET-NUMB£B 


Digitized  by 


Google 


96  ATLANTIC  RBPORTEB 


1156 


not  relieve  bim  of  the  binding  effect  of  its 
covenants,  in  the  absence  of  any  evidence  im- 
peachinf!  its  validity. — Miller  v.  Home  InB.  Co. 
of  New  York,  J»6  A.  267. 

®=»I30(6)  (N.J.)  Acceptance  of  plaintiff  con- 
tractor's application  for  public  liability  policy 
by  executing  and  forwarding  policy  to  agent  for 
delivery  held  complete  insurance  contract,  ren- 
derine  defendant  company  liable  for  a  loss, 
though  policy  was  not  delivered. — Birch  v.  Man- 
ufacturers' Liability  Ins.  Co.  of  New  Jersey, 
96  A.  1003. 

^=>I33  (N.J.)  The  terms  required  by  Insurance 
Act  of  1907,  to  be  inserted  in  life  insurance  pol- 
icies should  be  a  part  of  every  contract  of  life 
insurance  within  the  act.— Hollin  ▼.  Essex  Mut 
Ben.  Ass'n  of  Newark,  96  A.  71. 
€=>I38(2)  (Pa.)  A  beneficiary  clause  attached 
to  an  accident  policy  held  not  void  under  Act 
May  3,  1909  (P.  L.  405),  prohibiting  any  bonus 
or  rebate  not  specified  as  an  inducement  though 
a  gross  sum  fixed  as  a  premium  for  both  risks 
was  reduced  after  renewal  by  the  amount  of  the 
premium  for  the  beneficiary  insurance. — Ourran 
V.  National  Life  Ins.  Co.  of  United  States,  96 
A.  1041. 

€ss>14l(l)  (Pa.)  Where  a  policy  is  delivered  to 
insured,  insurer  is  estopped  from  denying,  aft- 
er a  loss,  that  an  unsigned  supplement  attached 
to  it  is  a  part  thereof,  notwithstanding  a  provi- 
sion of  the  policy  to  the  contrary.— Curran  v. 
National  Life  Ins.  Co.  of  United  States,  98 
A.  1041. 

(B)  Conatrnotlom  amd  OperatloK. 

€=3 1 46(1)  (Conn.)  Courts  are  averse  to  conclud- 
ing that  tiie  parties  intended  a  forfeiture,  where 
it  IS  not  80  expressed  in  the  policy. — Lee  t.  Cas- 
ualty Ca  of  America,  96  A.  952. 
€=>I77  (Conn.)  Under  a  bond  to  Indemnify  a 
town  from  any  loss  through  its  treasurer,  elected 
for  an  annual  term,  providing  that  liability 
should  cease  in  one  year  from  expiration  of  the 
stated  term  of  office,  insured  could  not  enforce 
any  claim  after  such  time. — MacDonald  v.  .^tna 
Indemnity  Co.,  96  A.  926. 

Where  an  office  is  annual,  the  parties  to  th« 
officer's  indemnity  bond  are  presumed  by  law 
to  bind  themselves  accordingly,  if  there  are  no 
words  inserted  in  the  bond  clearly  extending  it. 
— Id. 

IX.  AVOISANOE  OF  POUOT  FOR 
MISBEFBESENTATION,  FRAITD,  OB 
BREACH  OF  WABBANTY  OB  CON- 
DITION. 

(A)   Grounds  In  General. 

4=»264  (Vt.)  In  contracts  of  insurance  an  af- 
firmative warranty  relates  to  matters  existing 
at  or  before  the  issuance  of  the  policy,  and 
has  the  effect  of  a  condition  precedent. — Wil- 
son T.  Commercial  Union  Assur.  0>.,  96  A.  540. 
Courts  lean  strongly  against  forfeiture,  in  view 
of  the  peculiar  features  of  and  attending  con- 
tracts of  insurance,  the  numerous  and  intricate 
conditions  of  policies  prepared  by  the  insurer, 
and  the  practice  of  the  insured  to  leave  the 
matter  to  the  Insurer  or  its  agent — Id. 

(B)  Hatters  Relatinar  to  Property  or  In- 
terest  Insured. 

9s>262  (Vt.)  Conditions  of  fire  insurance  pol- 
icy held  broken  when  issued,  when  the  interest 
of  the  insured  in  the  property  was  not  truly 
stated  in  the  policy. — Wilson  v.  Commercial 
Union  Assur.  Co.,  96  A.  540. 

X.  FORFEITTTBE      OF     POUOT     FOB 

-  BBEACH        OF        PBOMI8SOBT 
WABBANTT,      COVENANT.      OB 
CONDITION  SUBSEQUENT. 
(A)   Grounds  In  General. 

4s»304  (Vt.)  In  contracts  of  insurance  a  prom- 
issory warranty  relates  to  matters  arising  after 
the  issuance  of  the  policy,  and  has  the  effect  of 


a  condition  subsequent. — ^Wibon  y.  Commercial 
Union  Assur.  Co.,  96  A.  540. 

(B)  Matters  Relating  to   Propertr    or  In- 
terest Insured. 

$:»335  (Md.)  List  made  by  insured  on  his  pur- 
chase of  stock  of  merchandise  two  weeks  before 
the  date  of  his  fire  insurance  policy  held  an 
"inventory"  within  the  covenant  requiring  him 
to  make  an  inventory. — Miller  t.  Home  Ins.  Co. 
of  New.  York,  96  A.  26t. 

Insured's  failure  to  keep  a  set  of  books  show- 
ing the  current  changes  in  the  quantity  and 
value  of  his  stock,  as  required  by  the  policy, 
and  his  consequent  inability  to  produce  any 
books  after  the  fire,  held  to  avoid  the  policy. 
-Id. 

$=>336(1)  (Me.)  A  policy  providing  that  it 
should  be  void  if  the  insured  should  thereafter 
take  any  other  insurance  without  the  insurer's 
written  assent  required  no  notice  of  other  insure 
ance  to  be  given  to  the  insurer. — Gould  v.  Maine 
Farmers'  Mut,  Fire  Ins.  Co.,  96  A.  732. 
€=>336(3)  (Me.)  Policy  of  insurance  payable  to 
mortgagee  as  interest  may 'appear  held  vitiated 
by  other  insurance  by  the  mortgagor,  but  not 
vitiated  by  other  insurance  by  the  mortgage* 
upon  the  mortgagor's  interest,  without  the  mort- 
gagor's knowledge  or  consent. — Gould  v.  Maine 
Farmers'  Mut  Fire  Ins.  Co.,  96  A.  732. 

XI.   ESTOPPEL,  WATVEB,  OB  AOBEE. 

MENTS   AFFECTING   BIGHT   TO 

AVOID  OB  FOBFEIT  POLIOT. 

€=»37l  (Conn.)  A  "waiver"  is  the  intentional 
relinquishment  ot  a  known  right;  it  is  not  es- 
sential to  a  waiver  that  the  party  claiming  it 
should  have  been  misled  to  his  detriment  by  the 
insurer's  conduct. — Lee  v.  Casualty  Co.  of  Amer- 
ica, 96  A.  952. 

®=>378  (Md.)  A  fire  insurance  company  waives 
a  forfeiture  because  of  a  vacancy  of  the  prop- 
erty if  its  authorized  agent  had  notice  of  the 
vacancy  upon  the  issuance  of  the  policy. — Goe- 
bel  V.  German-American  Ins.  Co.  of  Pennsyl- 
vania, 96  A.  627. 

<e=>378  (Vt)  Under  P.  S.  4776,  knowledge  of 
husband  of  insurer's  agent,  soliciting  insurance 
for  her,  as  to  incumbrance  upon  the  property 
insured,  held  the  knowledge  of  the  insurer. — 
Wilson  V.  Commercial  Union  Assur.  Co.,  96  A. 
540. 

Where  insurer's  agent  or  subagent  knew  that 
buildings  and  personalty  therein  sought  to  be 
insured  were  incumbered  by  mortgage,  and  the 
statute  made  his  knowledge  that  of  the  in- 
surer, the  latter  could  not  defeat  recovery  on 
the  ground  that  in  breach  of  its  conditions  the 
mortgagee's  interest  was  not  stated  in  the  pol- 
icy.—Id. 

«=3388  (N.J.Ch.)  Conduct  of  fire  insurer,  in 
notifying  insured  the  first  of  the  years  1912, 
1913,  and  1914,  to  comfe  to  its  ofiice  and  sign  a 
receipt  for  a  dividend  due  him  in  the  amount 
of  his  premium  and  have  a  receipt  therefor  in- 
dorsed on  his  _  policy,  waived  the  insurer's  right 
under  the  policy,  upon  insured's  failnre  to  pay 
the  premium  for  1915,  no  notice  being  given,  a 
like  dividend  being  then  also  due,  to  forfeit  the 
insured's  right  to  renew. — Davis  v.  Salem  Coun- 
ty Mut  Fire  Ins.  Co.,  96  A.  391. 

XII.   BISKS  AND  CAUSES  OF  LOSS. 
(B)   Insurance   o(   Property   and    Titles. 

®=>42 1  (Me.)  Where  a  fire  policy  expressly  ex- 
cepts certain  occasions  of  fire,  all  other  occa- 
sions or  causes  are  included  in  the  risk. — Bouch- 
ard V.  Dirigo  Mut.  Fire  Ins.  Co.,  96  A.  244. 
<S=3428  (Me.)  Unless  there  are  special  limita- 
tions in  the  policy,  a  risk  extends  to  all  losses 
by  fire,  etc.,  however  occasioned,  .and  mere  neg- 
ligence of  the  insured,  not  amounting  to  fraud, 
though  the  direct  cause  of  the  fire,  is  covered 
by  the  policy.—Bouchard  v.  IJirigo  .Mut.£ir« 
Ins.  Co.,  96  A  244. 
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(E)  Aeoldent^  and  HcaHk-Ina 


^=s452  (Md.)  Under  an  accident  policy,  no  re- 
covery can  be  had  for  the  death  of  inSDred, 
thrown  from  a  street  car,  unless  she  was  riding 
in  the  place  regularly  provided  for  the  transpor- 
tation of  paasengers  as  required  in  policy.— Na- 
tional Life  Ins.  Co.  of  United  States  v.  Fleming, 
86  A.  281. 
The  open  platform  is  not  such  a  place.— Id. 

Xm.   EXTENT   OF  I.OSS  AND  UA- 

BIUTY  OF  INSURER. 

(B)  Aocldent   anil   Health   Insuntaoe. 

®=9529  (Md.)  In  an  accident  policy  an  indem- 
nity providing  for  injuries  which  should  wholly 
disable  insured  injuries  causing  loss  of  life  must 
be  taken  as  wholly  disabling  him.— National  I^ife 
Ids.  Co.  of  United  States  y.  Fleming,  96  ▲.  281. 

XrV.    NOTICE  AMD  F&OO^   OF  I.088. 

«=539(5)  (Conn.)  The  failure  of  the  insured  to 
give  the  required  notices  of  the  casualty,  and 
the  claims  made  on  account  of  it  within  the 
time  required  prevented  recovery  on  the  policy. 
—Lee  V.  Casualty  Co.  of  America,  96  A.  952. 
«=»539(1)  (Pa.)  What  constitutes  reasonable 
time  within  which  notice  must  be  given  under 
a  policy  requiring  immediate  notice  depends  on 
the  particular  case.— Curran  v.  National  Life 
Ins.  Co.  of  United  States,  96  A.  1041. 
C=>539(3)  (Pa.)  Where  an  insurance  policy  re- 
guires  immediate  notice,  notice  must  ordinarily 
be  given  witliin  a  reasonable  time  after  the  ac- 
cident.^3urran  v.  National  Life  Ins.  Co.  of 
United  States,  96  A.  1041. 
«=>539(6)  (Pa.)  Where  delay  in  furnishing 
proofs  of  death  or  the  giving  of  notice  is  not 
attributable  to  neglect  or  bad  faith,  and  the 
proofs  or  notice  are  furnished  within  a  rea- 
sonable time,  the  delay  is  ordinarily  excusable.—' 
Cnrran  v.  National  Life  Ins.  Co.  of  United 
States,  96  A.  1041. 

^=3555  (Conn.)  The  provisions  of  a  policy,  re- 
quiring insured  to  give  immediate  notice  of  a 
casualty  and  of  the  claims  on  account  thereof, 
might  be  waived  by  insurer. — Lee  v.  Casualty 
Co.  of  America,  96  A.  052. 
€=>558(1)  (Conn.)  A  waiver  of  the  provision 
of  a  policy  of  casualty  insurance,  reqiuring  im- 
mediate notice  of  casualty,  etc.,  might  be  in- 
ferred from  the  conduct  of  the  insurer. — Lee  v. 
Casualty  Co.  of  America,  96  A.  952. 

XVI.  RIGHT  TO  FROGEEDS. 

^=358 1  (Me.)  Where  a  mortgagee  insures  bis 
own  interest  without  any  agreement  with  the 
mortgagor  therefor,  and  a  loss  accrues,  the  mort- 
gagor is  not  entitled  to  have  the  proceeds  ap- 
plied to  the  reduction  or  discharge  of  his  mort- 
gage debt,  but  the  mortgagee  may  recover  the 
whole  proceeds. — Gould  v.  Maine  Fanners'  Mut. 
Fire  Ins.  Co.,  96  A.  732. 
®=>586  (Md.)  A  beneficiary  acquires  no  vested 
right  until  the  death  of  the  insured,  but  has  only 
a  mere  expectancy. — Rosman  v.  Travelers'  Ins. 
Co.  of  Hartford,  Conn.,  96  A.  875. 

XVm.   ACTIONS  ON  FOUCIES. 

9=>622(2)  (<3onn.)  The  parties  to  an  Indemnity 
bond  may  limit  the  time  when  the  liability  of 
the  indemnity  company  should  expire,  which 
may  be  shorter  than  that  prescribed  by  the 
statute  of  limitations. — MacDonald  v.  .^tna  In- 
demnity Co.,  96  A.  926. 

€=>623(4)  (Pa.)  A  provision  of  a  policy  that 
legal  proceedings  should  not  be  brought  until 
three  months  from  the  filing  of  proofs  is  waiv- 
ed where  insurer  denies  liability.— Curran  v. 
National  Life  Ins.  Co.  of  United  States,  96 
A.  1041. 

«=»64l(2)  (Conn.)  In  an  action  on  a  policy  of 
casualty  insurance,  a  reply,  not  showing  that 
the  insured  was  misled  to  his  injury  by   the 


acts  and  conduct  of  the  insm^  respecting  re- 
quirement of  immediate  notice  of  casualty,  etc., 
did  not  sufficiently  alle«;e  an  estoppel.— Lee  v." 
Casualty  Co.  of  America,  96  A.  952. 
®=3646  (Md.)  In  an  action  on  an  accident  pol- 
icy, the  burden  of  proving  defenses  that  insured 
when  she  died  was  not  within  the  terms  of  the 
policy  is  on  the  insurer. — National  Life  Ins. 
Co.  of  United  States  v.  Fleming,  96  A.  281. 
€=s659(2)  (Md.)  In  action  on  policy  defended 
on  ground  of  suicide^  excepted  from  the  rislu, 
evidence  that  insured  had  given  insurer  policy 
holders'  notes  for  premiums  which  had  never 
been  executed  by  the  signers  held  admissible  to 
show  motive. — Rosman  v.  Travelers'  Ina.  Co.  of 
Hartford,  Conn.,  96  A.  875. 
^=3665  (Md.)  In  an  action  on  a  fire  policy, 
evidence  held  tp  establish  the  relation  of  prin- 
cipal and  agent  between  the  insurer  and  an- 
other company  through  which  the  policy  was  is- 
sued as  a  participation  in  the  risk  applied  for. 
— Goebel  v.  German-American  Ins.  Co.  of  Penn- 
sylvania, 96  A.  627. 

In  an  action  on  a  fire  policy,  evidence  held  to 
establish  the  authority  of  the  agent  to  speak 
and  act  for  the  principal  in  the  matter  of  the 
policy. — Id. 

In  an  action  on  a  fire  policy,  evidence  held  to 
establish  notice  to  the  agent  binding  upon  the 
principal  of  the  vacancy  of  the  property  upon 
the  issuance  of  the  policy.— Id. 
9=»666(5)  (Pa.)  It  was  not  essential  that  the 
circumstances  exclude  every  hypothesis  other 
than  that  the  injury  was  one  covered  by 
policy,  if  by  their  preponderating  weight  defend- 
ant's theory  is  excluded.— Curran  v.  National 
Ufe  Ins.  Co.  of  United  States,  96  A.  1041. 
€='688(16)  (Conn.)  On  facts  alleged,  in  action 
on  a  policy  of  casualty  insurance  admitted  by 
demurrer,  held  that  insurer's  waiver  of  the 
provision  for  immediate  notice  of  a  casualty, 
etc.,  was  for  the  jury.- Lee  v  Casualty  Co.  of 
America,  96  A.  952. 

€=>668  (Me.)  In  an  action-  on  fire  policy  cov- 
ering plain  titPs  barn,  question  of  custom  to  use 
gasoline  engines  in  threshing  in  the  barn  and 
Its  bearing  on  the  case,  if  shown,  held  for  the 
jury. — Bouchard  v.  Dirigo  Mut.  Fire  Ins.  Co., 
96  A.  244. 

In  an  action  on  a  fire  insurance  policy  cov- 
ering plaintiff's  barn  where  it  appeared  that 
the  fire  was  caused  by  a  gasoline  engine  used 
for  threshing  in  the  bam,  the  question  whether 
such  use  of  the  engine  was  gross  negligence 
was  for  the  jury. — Id. 

®=3668  (Md.)  In  an  action  on  an  accident  pol- 
icy for  the  death  of  one  killed  while  on  a  street 
car,  questions  whether  insured  at  the  time  of 
the  accident  was  in  a  position  so  that  the  policy 
applied  held  under  the  evidence  for  the  jury. — 
National  J>ife  Ins.  Co.  of  United  States  v.  Flem- 
ing, 96  A.  281. 

®=>668(12)  (Md.)  Evidence  in  an  action  on  a 
policy  held  to  make  insured's  suicide  a  risk 
excepted  from  the  policy,  a  question  for  the 
jury. — Rosman  v.  Travelers'  Ins.  Co.  of  Hart- 
ford, Conn.,  96  A.  876. 

$=3668(2)  (Pa.)  Under  the  evidence,  held,  that 
whether  insurer  Authorized  its  attorney  to  deny 
liability,  or  ratified  his  act,  entitling  plaintiff 
to  sue  immediately  notwithstanding  a  contract 
limitation,  were  for  the  jury. — Curran  v.  Na- 
tional Life  loB.  Co.  of  United  States,  96  A. 
1041. 

€=3668(3)  (Pa.)  In  an  action  on  an  accident 
policy,  held  that,  under  evidence  leaving  in 
doubt  whether  the  policy  was  delivered,  the 
question  was  for  the  junr. — Curran  v.  National 
Life  Ins.  Co.  of  United  States,  96  A.  1041. 
<S=668(11)  JPa.)  Evidence  in  an  action  on  an 
accident  policy  held  to  authorize  submitting  to 
the  jury  whether  insured  was  injured  from  the 
"burning  of  a  building."— Curran  v.  National 
I  Life  Ins.  Co.  of  United  States,  96  A.  1041. 
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9=9668(14)  (Pa.)  Under  evidence  ahowine  facta 
tendioK  to  excuse  the  delay,  held,  that  whether 
'delay  in  giving  notice  of  accident  precluded  re- 
covery was  for  the  jury. — Curran  v.  National 
Ufe  Ins.  Co.  of  United  States,  96  A.  1011. 

Under  the  evidence  in  an  action  on  a  policy 
not  expressly  providing  that  furnishing  proof 
of  loss  within  a  stipulated  time  should  oe  a 
condition  precedent  to  recovery,  held,  that  rea- 
sonable time  was  for  the  jury. — Id. 

XX.  MUTirAI.   BENEFIT   INSUBANCE. 
(B)  Tbe  Contract  in  General. 

^9 726  (Md.)  Provision  of  national  by-laws  of 
benefit  order,  relating  to  health  of  applicant, 
held  to  apply  only  to  the  admission  of  new  mem- 
bers,—National  Council,  Junior  Order  United 
American  Mechanics,  v.  Barbour,  96  A.  290. 

(D)   Forfeltare  or  Snspeaalon. 

«=>760  (Md.)  Plaintiff  held  entitled  to  recover 
under  by-laws  of  local  and  national  order  a 
death  benefit  for  the  death  of  a  member  who, 
though  in  arrears,  had  paid  the  arrearages  and 
become  automatically  a  member  in  good  stand- 
ing.— National  Council,  Junior  Order  United 
American  Mechanics,  v.  Barbour,  96  A.  290. 

INTENT. 

See  Contracts,  «=>14,  147;  Criminal  Law,  <S=» 
371 ;  Descent  and  Distribution,  $=398 ;  Evi- 
dence, C=>461;  Fraudulent  Conveyances,  €=» 
64,  69,  298,  301;  Homicide,  <3=3l45;  Stat- 
utes, <»=>181,  184;    Wills,  <&=>439,  443,  487. 

INTEREST. 

See  Descent  and  Distribution,  ^3>113;  Insur- 
ance, <S=9ll5,  282 ;  Mortgages,  <S=>398. 

INTERPLEADER. 

I.  aiGHT  TO  XlfTEXtPLEADER. 

^3 1 3  (N.H.)  As  a  bona  fide  defense  against  an 
adverse  claim  will  protect  an  administrator 
against  creditors  and  distributees,  he  cannot  re- 
quire such  persona  to  intert'l^nd  with  an  ad- 
verse claimant. — Barrett  v.  Oady,  96  A.  325. 
«=»I4  (Conn.)  Under  Gen.  St.  1902,  {  1019, 
regulating  suits  in  the  nature  of  interpleader, 
a  daughter  of  testator  who  created  an  income 
trust  in  favor  of  her  and  her  mother,  the  whole 
income  to  be  paid  to  the  survivor,  held  unable 
to  require  the  trustee  to  interplead  to  force  it 
to  pay  over  the  bulk  of  the  property  after  de- 
ducting enough  to  discharge  legacies. — Ackernian 
V.  Union  &  New  Haven  Trust  Co.,  96  A.  149. 

n.  PROCEEDINGS  AND  REUEF. 

^=930  (N.H.)  Where  the  defendants  Jiave  not 
interpleaded,  and  there  has  been  no  decree  re- 
quiring them  to  do  so,  complainant  is  entitled 
to  dismiss  his  bllL— Barrett  v.  Cady,  96  A.  325. 
^32  (N.H.)  A  decree  that  a  bill  of  interplead- 
er is  properly  filed  is  the  only  decree  complain- 
ant is  interested  in  obtaining,  for,  when  his  right 
is  established,  be  is  dismissed,  with  the  costs  of 
his  litigation,  which  are  to  be  paid  out  of  the 
fund,  and  the  conflicting  claims  of  the  defendant 
are  then  to  be  disposed  of. — Barrett  v.  Cady,  96 

INTERPRETERS. 

See  Criminal  Law,  «=>642. 

INTERROGATORIES. 

See  Depositions;    Discovery. 

INTERSTATE  COMMERCE. 

See  (Commerce. 

INTERVENING  CAUSE. 

See  Negligence,  9=>62. 


INTESTACY. 

See  Descent  and  Distributioii. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  «s>240;  Criminal 
Law,  «=»S15,  1170%:  Indictment  and  In- 
formation, €=972;    Statutes,  «=364. 

n.   OONSTXTTTTZONAXJTT    OF    ACTS 
AND   OBDINAirCEa. 

<8=9l5  (N.J.)  Acta  1908,  p.  875.  i  3  (2  Comp. 
St.  1910,  p.  1769,  !  70f),  making  illegal  gales 
by  licensed  dealers  to  minors,  is  not  invalid.— 
State  v.  Pisaniello,  96  A.  89. 

VI.   OFFENSES. 

«=9l32  (N.J.)  Acts  1908.  p.  375.  J  3  (2  Comp. 
St.  1910,  p.  1768,  I  700,  relating  to  sales  of 
liquor  to  minors,  abrogated  the  earlier  act  of 
1878  (2  Comp.  St.  1910,  p.  2936),  applicable  to 
the  city  where  the  offense  occurred. — State  v. 
Pisaniello,  96  A.  89. 

<S=9l34  (Del.Gen.Sess.)  "Malt  liquor"  or  "beer," 
prohibited,  is  a  brewed  liquor  made  of  grain, 
especially  barley,  flavored  with  hops,  and  is  a 
liquor  which  has  undergone  fermentation  and 
contains  alcohol.— State  v.  Lynch,  96  A.  32. 
^3»I68  (N.J.)  A  licensed  dealer  in  intoxicants 
is  re8p<»i8ible  for  all  acts  done  by  his  agent  in 
the  carrying  on  of  his  business,  unless  they  are 
done  without  his  authority. — State  t.  Pisaniello, 
96  A.  89. 

€=9 1 68  (Vt.)  Tile  authority  of  aa  agent  may 
be  by  parol  and  collected  from  the  circumstanc- 
es.—State  V.  Legendre,  96  A.  9. 
^=9 1 70  (N.J.)  A  licensed  dealer  in  intoxicants 
is  responsible  for  all  acts  done  by  his  wife  in  the 
carrying  on  of  his  business,  unless  they  are 
done  without  his  authority. — State  t.  Pisaniello, 
96  A.  89. 

Vm.   CRIMINAL  PROSECUTIONS. 

<3=9|96  (Del.Gen.Se8a)  Act  April  10,  1873,  { 
19,  prescribing  punishment  for  selling  liquor  in 
violation  thereof,  held  repealed  by  Act  April 
6,  1881,  i  12,  especially  as  it  was  not  carried 
into  the  Revised  Code  of  1915.— State  v.  Verde- 
ramo,  96  A.  758. 

€=9197  (Vt)  P.  S.  5231,  reUting  to  jurisdic- 
tion of  city  courts  as  to  offenses  under  the  Uq- 
uor  law,  is  repealed  by  Acts  1915,  No.  91,  If 
1,  27,  relating  to  jurisdiction  of  city  courts, 
notwithstanding  Acts  1915,  No.  171,  repealing 
P.  S.  c.  219.  but  re-enacting  section  K!31  as 
section  41.— State  v.  John,  96  A.  699. 

Acts  1915,  No.  91,  giving  city  courts  jurisdic- 
tion of  all  misdemeanors,  taking  effect  Au^st 
1,  1915,  does  not  conflict  with  Acts  1915,  No. 
171j  relating  to  jurisdictions  as  to  offenses 
against  liquor  law,  which  cannot  take  effect 
until  May  1,  1918.— Id. 

€=9207  (Md.)  Indictment,  omitting  to  allege 
that  licensee  for  the  sale  of  spirituous  and  fer- 
mented liquors  in  Baltimore  county  sold  or  gave 
away  such  liquor  "at  his  place  of  business"  be- 
tween 12  o'clock  midnight  and  5  o'clock  a.  m., 
was  insufficient  to  charge  the  offense  denounced 
by  Acts  1908,  C  179,  j  10.— Mulkem  v.  State, 
96  A.  3. 

€=>2I6  (Me.)  A  prosecution  for  illegal  sale  of 
intoxicating  liquors  must,  under  Rev.  St.  c.  29, 
allege  that  they  are  intoxicating,— State  t.  Bel- 
iveau,  96  A.  779. 

€=9224  (Yt.)  Agency  may  be  presumed  from 
the  conduct  of  the  parties,  and  may  be  implied 
from  a  single  transaction,  and  need  not  be  prov- 
ed as  an  independent  fact. — State  t.  Legendre. 
90  A.  9.  -«*        =. 

€=>230  (Conn.)  In  a  prosecution  for  violation 
of  Pub.  Acts  1009,  c  196,  prohibiting  one  hold- 
ing a  liquor  license  from  allowing  women  to  loi- 
ter about  his  premises,  the  circumstances  sur- 
raondiug  the  presence  of  women  in  accused's 
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saloon  and  wlneroom  helS  admissible. — State  t.  ' 
Tobln.  96  A.  812. 

«=>233  (Vt.)  In  a  prosecntion  for  the  unlawful 
sale  of  intoxicating  liquors,  the  evidence  of  the 
search  of  defendant's  shop  made  by  the  officers 
IS  dars  after  the  alleged  unlawful  sale,  and  of 
the  whisky  and  empty  bottles  then  found  there, 
was  admissible.— State  v.  Legendre,  06  A.  9. 
«=3236  (Del.Gen.Ses8.)  On  trial  for  selling  lag- 
er beer  unlawfully,  whether  liquor  sold  was  lager 
beer  held  a  material  fact  to  be  proved  beyond  i 
reasonable  doubt.— State  t.  Verderamo,  96  A. 
768. 

On  a  trial  for  unlawfully  seDing  lager  beer,  the 
question  whether  the  liquor  sold  was  lager  beer 
might,  like  any  other  material  fact,  be  proved  by 
eilier  direct  or  drcumstantial  evidence. — Id. 
«s»238  (DeLGen.Sess.)  On  trial  for  unlawfully 
selling  lager  beer,  where  there  was  some  evi- 
dence that  the  liquor  was  lager  beer,  held,  that 
its  sufficiency  was  for  the  jury. — State  v.  Verde- 
ramo, 96  A.  768. 

^=3238  (Vt)  In  a  prosecution  for  the  unlawful 
sale  of  intoxicating  liquor,  evidence  held  to 
make  defendant's  sale  by  agent  a  question  for 
the  jury.- State  v.  Legendre,  96  A.  9. 
^=9239  (Conn.)  A  charge  in  a  prosecution  foi 
allowing  women  to  loiter  in  a  place  where  in- 
toxicants were  sold,  contrary  to  Pub.  Acts  1909, 
c  196,  held  not  erroneous.— State  v.  Xobin,  9<i 
A.  312. 

«=>242  (N.J.)  As  Acts  1908,  p.  375,  |  3  (2 
Comp.  St.  1910,  p.  1769,  §  70f),  which  is  a  sup- 

glement  to  the  Crimea  Act,  makes  the  sale  of 
itoxicants  to  a  minor  a  misdemeanor,  but  pre- 
scribes no  punishment,  such  offense  is  governed 
by  the  punishment  for  misdemeanors  prescril>ed 
by  2  Comp.  St  1010,  p.  1812,  i  218.— State  v. 
PUaniello,  96  A.  89. 

IX.   SEARCHES,  BEIZT7BES,  AND  FOB- 
FEIIDKES. 

«S9249  (Me.)  A  warrant  to  seize  intoxicating 
liquors  must  allege  that  they  are  intoxicating 
and  intended  for  sale  in  violation  of  law. — State 
V.  Beliveau,  96  A.  779. 

INVENTORY. 

See  Insurance.  «=>335. 

JAILS. 

See  Prisons. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;    Criminal  Law,  «=3656:    Justices 
of  the  Peace :  Trial,  «s»29. 

I.  APPOINTMENT.     QUAUPIOATION, 
AND  TEN  CUE. 

4=3 1  (Me.)  The  judge  of  the  police  court  of  a 
city,  created  under  Const  art.  6,  {  1,  belongs  to 
the  judicial  department  of  the  state.- Howard 
V.  Harrington,  96  A.  769. 

JUDGMENT. 

See  Courts,  4=3l89;  Execution. 
For  judgments  In  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

n.  BT  CONFESSION. 

9=968(2)  (Pa.)  A  rule  to  open  judgment  entered 
on  bond  l^  virtue  of  warrant  of  attorney  held 
properly  discharged,  where  it  appeared  that  the 
oral'  agreement  on  which  the  judgment  defend- 
ant relied  was  executed  several  days  iwfore  the 


bond  and  did  not  appear  that  the  agent  of  the 
vendors  in  the  transaction  in  which  the  bond 
was  given  had  authority  to  make  the  oral  agree- 
ment—Shields V.  Hitehman,  96  A,  1039, 

IV.   BT  DEFAUI.T. 

(A)  Reanlaltes   knd  Valldttr* 

«=3l06  (Md.)  Under  Acts  1886,  c.  184,  as 
amended  by  Acts  1894,  c.  173,  where  the  de- 
fense under  original  pleas  was  insufficient 
plaintiff  could  not  be  deprived  of  his  right  to 
default  judgment  by  the  filing  of  a  special  plea 
without  leave,  although  it  constituted  a  good  de- 
fense.—John  W.  Waldeck  Co.  v.  Emmart,  96 
A.  634. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)   Rendition,    Form,    and    Reqalaltea    In 
General. 

€=»I99(3)  (Pa.)  In  action  against  trust  com- 
pany for  services,  where  evidence  clearly  showed 
that  contract  was  with  defendant  in  its  capacity 
of  receiver,  judgment  was  properly  entered  for 
defendant  n.  o.  v. — Greenoueh  v.  Safe  Deposit 
&  Trust  Co.  of  Pittsburgh,  06  A.  1053. 
<3=>I99(3)  (Pa.)  Where  the  uncontradicted  evi- 
dence showed  that  plaintiff's  decedent  wbo  was 
billed  by  coming  in  contact  with  a  defectively 
insulated  wire,  was  employed  to  look  after  all 
defendant's  wires  and  poles,  and  had  notice  of 
defects,  held,  that  the  court  properly  entered 
judgment  for  defendant  notwithstanding  the 
verdict— Smith  t.  Allegheny  County  Light  Co., 
96  A.  1088. 

(C)   Conformltr  io   Froeeaa,  Pleadlnva. 
Proofs,  and  Verdlet  or  Flndlnva. 

®=>250  (Conn.)  Where  there  was  no  claim  that 
plaintiff  was  entitled  to  judgment  if  defendant 
was  entitled  to  use  passway  in  connection  with 
lot,  judgment  held  not  erroneous  though  defend- 
ant was  also  using  the  passway  in  connection 
with  another  lot.— C.  B.  Ailing  Bealty  Co.  v. 
Olderman,  96  A.  944. 

9=9251  (Conn.)  A  judgment  is  not  necessarily 
erroneous  for  exceeding  the  plaintitTs  pleadings, 
where  the  matter  upon  which  it  is  rendered  is 
pleaded  by  the  defendant,  and  the  plaintiffs 
prayer  for  relief  is  sufficiently  broad  to  cover 
that  awarded.— Rutkoski  v.  Zalaski,  96  A.  366. 

IX.  OPENINO  OR  VACATING. 

<S=s>376  (Md.)  Where  complainant's  adversary 
secured  a  decree  through  perjured  testimony, 
but  complainant  had  an  adversary  trial,  he  was 
not  entitled  to  have  the  decree  set  aside  for 
fraud.— Wilmer  v.  Placide,  96  A.  621. 
®=9395  (Conn.)  A  severable  error  in  a  judg- 
ment does  not  vitiate  the  whole  judgment,  but 
that  which  is  errtmeous  may  be  set  aside,  and 
that  which  is  lawful  may  be  affirmed. — Rut- 
koski y.  Zalaski,  96  A.  865. 

XIV.  CONOI.USIVENESS   OF  ADJtTDI. 
CATION. 

(A)  Jndvnenta  OonolaslTO  in  General. 

«C9640  (N.J.Ch.)  Settlement  by  orphans'  court 
of  final  account  of  administrator  and  account  of 
executors,  with  payment  of  specific  legacy  to 
complainant,  on  consideratiou  of  her  exceptions, 
held  to  preclude  the  court  of  chancery  from  re- 
opening and  re-examining  the  accounts. — ^Ben- 
nett V.  Piatt  86  A.  482. 

(B)  Persona  Concluded. 

(S=9693  (Vt)  Where  parties  defrauded  in  the 
sale  of  a  farm  sued  the  seller  without  joining 
his  wife,  in  their  subsequent  suit  against  the 
seller  and  wife  to  enforce  satisfaction  of  the 
judgment  in  the  prior  suit,  the  wife  was  not 
concluded  by  such  judgment — Kowley  v.  Shep- 
ardson,  96  A.  374. 
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(O)  Hatters  Cmaelnded. 

S=3720  (Afe.)  In  action  for  freezing  of  car- 
loads of  potatoes,  decision  on  former  suit  on 
ipecial  heatine  contract  was  the  law  of  the 
sase  in  i^pect  to  the  contract  to  carry,  wheth- 
er defendant  was  an  interstate  carrier  as  well 
ts  an  initial  carrier,  and  as  to  claims  asserted 
ander  the  Carmack  Amendment  to  the  Inter- 
state Commerce  Act — Ross  v.  Maine  Cent.  R. 
Co.,  96  A.  223. 

®=>72l  (Md.)  Judgment  for  defendant  in  action 
for  goods  sold  and  delivered,  with  plea  of  set- 
off, held  to  estop  defendant  from  subsequent  ac- 
tion for  damages  on  the  same  bill  of  particulars 
as  that  filed  in  the  previous  suit.— ImperviouB 
Products  Co.  V.  Gray,  96  A.  1. 
€=9721  (N.J.Ch.)  In  view  of  the  statute  giving 
a  debtor  in  attachment  one  year  after  distribu- 
tion of  the  proceeds  of  sale  to  sue  the  attach- 
ment creditor  for  money  received  which  was  not 
due,  judgment  in  attachment  proceedings  held 
not  conclusive  as  to  the  debt  in  the  creditor's 
suit  in  aid  of  the  attachment  levy  to  set  aside 
an  alleged  fraudulent  conveyance.— Pendleton  v. 
Oondolf,  96  A.  47. 

XVn.  FOREIGN  JITDGMENTS. 

$=>822  (N.J.Ch.)  Decree  for  specific  perform- 
ance by  vendor  entered  by  court  of  another 
state  held  entitled  to  full  faith  and  credit  up- 
on vendor's  bill  in  this  state  to  recover  damages 
against  the  purchaser's  estate. — Bennett  v. 
Piatt,  96  A.  482. 

Decree  for  specific  performance  by  vendor 
entered  in  court  of  another  state  held  res  judi- 
cata on  the  same  issues  raised  by  vendor's  bill 
in  this  state  against  the  purchaser's  estate. 
— Id. 

Settling  of  the  accounts  of  executors  and  ad- 
ministrators of  an  estate  in  the  courts  of  Penn- 
sylvania and  New  York,  over  exceptions  by 
complainant,  held  res  judicata  against  com- 
plainant's bill  to  reopen  and  examine  into  such 
accounts  in  this  state. — Id. 

XX.   PATHENT.   SATISFACTION, 
MEBOEK.  AND  DISCHABOE. 

€=^878  (N.J.Sup.)  A  judgment  on  a  note  paid 
and  assigned  to  the  first  indorser  will  not,  on 
rule,  be  satisfied  against  a  subsequent  indurser, 
if  there  is  any  evidence  of  his  liability  to  con- 
tribution; but  the  remedy  must  be  on  inquisi- 
tion under  2  Comp.  St.  1910,  p.  2962,  §  30.— 
National  Newark  Banking  Co.  v.  Sweeney,  90 
A.  86. 

€=»894  (N.J.Sup.)  Petition  of  a  subsequent  in- 
dorser for  cancellation  and  satisfaction  of  rec- 
ord of  a  judgment  against  the  maker  and  in- 
dorsers  of  a  note  paid  and  assigned  to  the  first 
indorser  is  too  broad ;  it  including  the  maker. 
—National  Newark  Banking  Co.  v.  Sweeney,  96 
A.  86. 

JUDICIAL  NOTICE. 

See  IMdence,  ^3>29. 

JUDICIAL  SALES. 

See  E^ceC1ltioD,  ®=>256;  Bxecutors  and  Admin- 
istrators, «s>383. 

JUNIOR  INCUMBRANCES. 

See  Mortgages,  $s>161. 

JUNK  DEALERS. 

See  licenses,  ^=»W,  42. 

JURISDICTION. 

See  Appeal  and  Error,  4=»18o;  Appearance; 
Attorney  and  Client,  ^=»36;  Bastards,  «=» 
35;  Courts;  Criminal  Law,  <S=>84;  Elec- 
tions, 4=>275 ;  Eminent  Domain,  ^s>66 ;  Eq- 
uity, «=>7  ;  Habeas  Corpus,  <S=^1,  46;  Mas- 
ter and  Servant,  «=s>396. 


JURY. 

See  Appeal  and  Error.  «=»1045 ;  Criminal  Law, 
«=9751,  855;   New  Trial,  <S=»77. 

II.  BIGHT  TO   TBIAX  BT  JUBT. 

^=>14(Q)  (Conn.)  In  action  to  quiet  title  under 
Gen.  St.  1902,  i  4033,  where  only  contested  m- 
sue  was  as  to  ouster  and  adverse  possession, 
holding  that  case  could  not  be  determined  by  a 
jury  held  erroneous.— Standard  Co.  v.  Youdk, 
96  A.  932.  ^^ 

Where  only  contested  issue  was  as  to  ouster 
and  adverse  possession,  court  held  to  have  erred 
in  striking  case  from  jury  docket,  though  no- 
tice of  issues  to  be  tried  by  jury,  required  by 
Pub.  Acts  1906,  c  56,  §  3,  was  not  given.— Id. 
<g=>l7  (Conn.)  Revision  1808,  pp.  35,  205,  in 
force  prior  to  Const.  1818.  held  not  to  give 
right  to  jury  trial  on  appeal  from  order  of 
distribution  involving  question  as  to  distribu- 
tee's legitimacy  in  view  of  the  Practice  Act 
and  superior  court  rule  13.— Appeal  of  Slattery, 
96  A.  178. 

<S=>I7  (Aid.)  Under  Baltimore  City  Charter 
(Acte  1898,  c  123)  §  179,  and  in  view  of  Code 
Pub.  Civ.  Laws,  art.  1,  {  14,  the  city,  on  proceed- 
ings in  the  city  court  to  assess  damages  for  tak- 
ing of  land,  is  entitled  to  trial  by  jury.— Patter^ 
son  V.  City  of  Baltimore,  96  A.  458. 

Under  Baltimore  City  Charter  (Acta  1898, 
e.  123)  I  179,  city  is  entitled  to  trial  by  jury 
on  proceedings  in  the  city  conrt,  tiiough  it  did 
not  appeal  or  institute  the  proceedings  there. 
— Id. 

In  View  of  previous  legislation,  Const,  art 
3,  i  40,  does  not  prohibit  the  Legislature,  as  it 
has  in  Baltimore  City  Charter  (Acts  1898,  c. 
123)  §  179,  from  granting  jury  trial  to  the  ci^ 
condemning  the  property.- Id.  ■ 
■S=>3I  (R.I.)  Workmen's  Compensation  Act 
does  not  deny  right  of  Jury  trial.— Sayles  f. 
Foley,  96  A.  340. 

JUSTICES  OF  THE  PEACE. 

See  Accord  and  Satisfaction. 
IV.  PBOOEDURE  IN   OnOX  OASES. 

4=9l24  (lel.Super.)  The  words  "by  default"  in 
a  justice  judgment  are  to'  be  treated  as  sur- 
plusage, the  record  showing  it  was  after  hear- 
ing and  considering  plaintiff's  proofs  and  alle- 
gations under  oath,  at  the  day  to  which  ad- 
journment had  been  had  by  mutual  consent.— 
Gears  v.  Ryan,  96  A.  756. 

V.  BEVIEW   OF  PBOOEEDINGS. 

(B)  Certiorari. 

€=3208  (Del.Super.)  A  second  adjournment, 
which .  a  justice's  record  shows  was  made  by 
"mutual  consent,"  is  to  be  taken  as  made  on  the 
agreement  and  request  of  both  parties. — Geara 
V.  Ryan,  96  A.  756. 

LACHES. 

See  Descent  and  Distribution,  4=^143;  Equity, 
€==>71,  87;  Executors  and  Administrators, 
<^=»470. 

LANDLORD  AND  TENANT. 

See  Specific  Performance,  4=328. 

TV.   TERMS   FOB  TEARS. 

(C)  Bxtenslons,  Renevrala,  and  Opttoaa  to 

Pnrelutse  or  aell. 

®=>85  (Pa.)  A  covenant  to  renew  a  lease  runs 
with  the  land  and  entitles  the  lessee's  assignee 
to  a  renewal. — Johns  v.  Winters,  96  A.  130. 

Where  the  lessor,  by  accepting  the  aasiguee  as 
a  tenant  and  receiving  rent  from  him,  waives  a 
breach  of  a  covenant  of  the  lease  providing,  that 
the  lessee  shall  not  assign  without  the  lessor's 
written  consent,  the  assignee  is  entitled -to -ttie 
benefit  of  a  covenant  to  renew  tbe- lease.— Id. 
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(D)  TermlaKtloii. 

^s>IIO(l)  (N.J.)  Where  lessee  said  he  was  ko- 

feg  to  remove  property  and  was  through  with 
e  place  and  then  left  leased  premises,  where- 
upon lessor  resumed  control,  held,  that  there 
was  an  abandonment  and  not  a  surrender. — 
Clinton  '  Amusement  &  Improvement  Oo.  t. 
Dranow,  96  A.  893. 

<8=»l  10(1)  (R.I.)  The  landlord's  attempt  to  col- 
lect rent  reserved  will  prevent  the  intention  of 
the  lessees  to  abandon  the  lease  from  becoming 
efffective.— Ellis  v.  Swan,  96  A.  840. 
«=9ll0(2)  (R.I.)  Where  there  is  an  intention  by 
the  lessees  to  abandon  a  lease,  the  filing  by  the 
lessor  of  a  bill  to  cancel  it  as  a  cloud  on  tiis 
title  is  sufficient  acquiescence  in  the  abandon- 
ment—EUU  V.  Swan,  96  A.  840. 

Vn.   PREMISES,   AMD    EHJOTMENT 

ANS  USE  THEREOF. 
(A)   DesoripttOB,  Bztent,  and  Condition. 

€=:>(23  (Md.)  As  a  general  rule,  lease  of  build- 
ing carries  land  on  which  building  is  located. — 
Brager  v.  Bigham,  96  A.  277. 

(B)  Posaeaalon,  Enjoyment,  and  U»e. 

€=3 1 34  (Md.)  Contract  Ae!d  not  to  prohibit  ten- 
ant from  the  use  of  a  gas  engine  on  leased 
? remises,  as  his  use  of  electric  current  to  be 
urnished  by  the  landlord  was  actional  with 
him.— Phoenii  Pad  Mfg.  Co.  v.  Roth,  96  A.  762. 
On  bUl  to  enjoin  tenant  from  erecting  and  op- 
erating a  gas  engine  on  leased  premises,  evidence 
held  insufficient  to  establish  subsequent  oral 
contract  that  he  would  take  electricity  from 
plaintiff  landlord  and  would  not  install  any  en- 
gine on  the  premises. — Id. 

(B)   Injuries  from  Dnnfrerona  or  DeteetlT* 
Condition. 

«=>i69  (Ckmn.)  In  ft  paper  mill  employe's  ac- 
tion against  the  owner  of  the  premises  for  inju- 
ries in  a  freight  elevator,  verdict  for  plBintiff 
held  manifestly  Improper  under  the  evidence. — 
Roma  V.  Thames  River  Specialties  Co.,  96  A. 
169. 

VIII.   KENT  AND  ADVANCES. 

(A)   RlKlita  and  Llabllltlen. 

^=»200  (Pa.)  Acceptance  of  rent  by  a  lessor's 
assignee  more  than  30  days  after  same  had  be- 
come due  held  not  to  waive  his  right  to  enforce 
a  covenant  entitling  the  lessor  to  demand  pay- 
ment of  rent  for  the  entire  term  if  any  part  re- 
mained unpaid  for  30  days. — Johns  v.  Winters, 
96  A.  130. 

®=>208  (Fa.)  A  covenant  to  pay  rent  runs  with 
the  land  and  is  binding  on  the  lessee's  assignee 
while  he  holds  possession. — Johns  v.  Winters, 
96  A.  130. 

(B)   Actions. 

4=923 1  (tiJ.)  In  a  suit  for  rent  where  the  de- 
fendant in  his  specification  of  defenses  set  up 
that  there  was  no  such  person  as  the  alleged 

glaintiff  in  the  suit,  evidence  held  not  to  justify 
ndinx  that  the  plaintiff  was  a  fictitious  person. 
— Baldauf  v.  Nathan  Rassell,  Inc.,  96  A.  96. 

(D)  Distreaa. 

«=»269  (Del.Snper.)  Under  Rev.  Code  1852, 
amended  to  1893,  c.  120,  §  22,  goods  consigned 
to  a  retail  merchant,  also  dealing  on  his  own 
account,  for  sale  on  account  of  the  owner,  held 
exempt  from  distress  for  rent  of  the  merchant's 
landlord.— N.  Z..  Graves  Co.  y.  Smith,  96  A.  36. 

X.  RENTING  ON   SHARES. 

4s»33i  (Pa.)  Where  the  defendant  tenant  re- 
lied on  a  contract  whereby  plaintiff  waived  bis 
right  to  a  share  of  the  proceeds  of  the  crops, 
the  court  did  not  err  in  instructing  that:  "There 
must  be  a  binding  contract  before  the  plaintiff 


would  lie  bound  not  to  claim  that  which  was 
his."— Harrold  v.  Harrold,  96  A.  745. 

LANGUAGE 

€ee  Contracts,  ^3»162. 

LAPSE. 

See  Wills.  «5»775. 

LARCENY. 

See  Ehnbezslement 

LAST  CLEAR  CHANCE. 

See  Railroads,  4=»338;    Street  Railroads,  $=» 
103. 

UTERAL  SUPPORT. 

See  Adjoining  Landowners. 

LAW  OF  THE  CASE 

See  Appeal  and  EJrror,  ®=>1195. 

LEASE. 

See  Landlord  and  Tenant ;  Mines  and  Minerals, 

LETTERS. 

See  EiTidence,  «=9271. 

LEWDNESS. 

See  Indictment  and  Information,  4=>3. 


12  (R.I.)  In  view  of  the  course  of  legisla- 
tion leading  up  to  Gen.  Laws  1909,  c.  847,  S 
25,  denonncing  the  offense  of  being  a  lewd, 
wanton,  and  lasdvious  person  in  speech  and 
behavior,  and  chapter  '354,  S  38,  the  offense  is 
punishable  by  imprisonment  in  the  State  work- 
house and  house  of  correction,  despite  chapter 
354,  i  37.— State  v.  Bussay,  96  A.  337. 

LIBEL  AND  SLANDER. 

VI.  ORIMINAI.  RESPONSIBIUTT. 

(A)  Oflenaea. 

i&=3l46  (Conn.)  Neither  the  history  nor  words 
of  Gen.  St.  1902,  S  12S4,  as  to  the  crime  of 
printing  and  publishing  offensive,  indecent,  or 
abusive  matter,  indicate  that  newspapers  are 
excepted.— State  v.  Pape,  96  A.  313. 

An  article,  if  false,  held  abusive  within  Gen. 
St.  1902,  {  1284,  as  to  printed  publications.- 
Id. 

(B)  Proaecntlon  and  Fnnlaliment. 

€=>I52  (Conn.)  An  information  under  Gen.  St. 
1902,  §  1284,  for  abusive  publication,  need  not 
show  the  occasion  did  not  give  accused  right  to 
comment,  but,  if  it  does,  must  show  malice.-r- 
State  V.  Pape,  96  A.  813. 

LIBERTY. 

See  Constitutional  Law,  «=»88,  256. 

LICENSES. 

See  Fish;  Intoxicating  Liquors,  4=3l5;  Neg- 
ligence, 4=932;  Physicians  and  Surgeons, 
<S=»11. 

I.  FOR  OOCXIFATIONS  AND  PRIVX- 
UBOES. 

4=940  (DeI.Gen.Ses8.)  In  a  prosecution  under 
Hev.  Code  1915,  i  1200,  regulating  junk  deal- 
ers, the  state  must  show  that  the  defendant 
was  a  junk  dealer  at  the  time  of  the  offense, 
i  that  hfe  purchased  goods  from  a  certain   indi- 
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▼idaal,  and  that  he  foiled  to  make  the  requir- 
ed entries.— State  v.  Checkver.  96  A.  202. 

Under  Rev.  Ckide  1915,  i  1200,  requiring  cer- 
tain entries  to  be  made  by  junk  dealers  on 
purchasing  goods,  a  purchase  by  one  of  a  part- 
nership makes  the  other  partner  personally  li- 
able for  any  violation  of  the  law. — Id. 
«=>42  (Del.Gen.Sess.)  Under  Rev.  Code  1915, 
I  1200,  requiring  junk  dealers  to  make  certain 
entrie.s  on  purchasing  goods,  any  book  may  be 
used  for  the  purpose,  so  that,  although  a  dealer 
used  a  book  not  furnished  by  the  police  de- 
partment, it  was  nevertheless  admissible  to 
show  whether  or  not  the  entir  bad  been  made. 
— Sute  V.  Checkver,  96  A.  202. 

Rev.  Code  1915,  f  1200,  requiring  certain 
entries  to  be  made  by  junk  dealers  on  pur- 
chasing goods,  must  be  complied  with,  and  no 
instruction  of  a  police  officer  to  a  juuk  dealer, 
attempting  to  vary  the  statute,  is  a  defense  in 
a  prosecution  for  failure  to  comply  with  the 
statute.— Id. 

In  a  prosecution  for  violation  of  the  junk 
dealer's  law,  the  jury  is  the  exclusive. judge  of 
the  weight  and  value  of  the  testimony.— Id. 

LIENS. 

See  Animals,  •s>26;  Fraudulent  Conveyances, 
*=9l84:  Mechanics'  Liens;  Municipal  Cor- 
porations, «=»373,  519;  Pledges;  Receivers, 
«=5»77;  Trusts,  <S=9320;  Vendor  and  Pur- 
chaser, «S=254,  281. 

«=>22  rvt)  While  waiver  of  a  lien  rests  large- 
ly in  discretion,  and  is  ordinarily  to  be  deter- 
mined by  the  trier  of  fact,  the  court,  where  the 
facts  are  conceded,  may,  as  a  matter  of  law,  de- 
termine that  a  lien  has  been  waived. — ^Nemi  v. 
Todd,  96  A.  14. 

LIFE  ESTATES. 

See  Dower;  Trusts,  «=>272;  Wills,  «=»614, 
684. 

«=>6  (Pa.)  That  the  life  beneficiary  was  ap- 
pointed executrix  without  bond  held  not  to  en- 
tide  her  to  retain  her  share  of  the  proceeds  of 
the  estate  for  life  without  giving  security  there- 
for pursuant  to  Act  May  17,  1871  <P.  L.  269).— 
In  re  Kemerer's  Estate,  96  A.  654. 
«=>I8  (N.J.Ch.)  Where  lands  are  conveyed  in 
trust,  with  directions  to  pay  the  income  to  one 
for  Ufe,  with  remainder  over,  taxes  on  the  land, 
including  tiiat  which  is  unimproved,  are  pay- 
able from  such  income. — Martin  v.  Kimball,  96 
A.  665. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Biquity,  ^=>71,  87; 
Bxecutors  and  Administrators,  €=»437;  Fraud- 
ulent Conveyances,  *=>248. 

I.  STATUTES  OF  LIMITATIOir. 

(▲)  Kntnre,  Talldlty,  and  Constrnotlon  la 
Oeneral, 

®=9|3  (N.J.Sup.)  Defendants  may  be  estopped 
from  setting  up  the  statute  of  limitations  as  a 
defense  to  a  suit  for  a  deficiency  after  fore- 
closure.— Crawford  v.  Winterbottom,  96  A.  497. 

n.   OOlCFUTATXOir  OF  PERIOD  OF 
UMITATION. 


(A) 


«I 


Of    Rlarbt    of    Aettoa    or 
(eaae. 


De> 


4s»50  (Md.)  Action  for  care  and  nursing  ren- 
dered to  decedent  covering  eleven  years  held 
not  barred  by  statute  of  limitations,  where  ac- 
tion was  begun  shortly  after  decedent's  death 
and  evidence  showed  payment  was  to  be  made 
on  his  death. — Marx  v.  Marx,  96  A.  544. 

(D)  Dentil   amfl  Adminlstratloa. 

«s»83  (N.H.)  Where  the  right  of  action  did  not 
accrue  Bntil  the  death  of  deceased,  and  complaio- 


ent's  rights  were  not  barred  hf  &Unre  to  iirg« 
them  against  deceased,  complainant  has,  under 
Pub.  St.  1901.  c.  191,  S  6,  two  years  after  the 
grant  of  administration  in  which  to  institate 
the  action.— Barrett  v.  Cady,  96  A:  82S. 


<H)   Coz 


leaeemeat  of  Aetloa  or  Other 
Prooeediav. 


<3=»I2I(2)  (Pa.)  Where  plaintiff,  after  suing  a 
company  as  "a  corporation,"  learned  that  it  was 
a  partnership,  leave  to  amend  to  correct  the 
mistake  should  have  been  granted  over  objection 
that  the  amendment  introduced  a  new  party 
after  limitations  had  run. — McGinnis  v.  Val- 
voline  Oil  Work.s,  96  A.  1038. 

Where  a  proposed  amendment  after  limita- 
tions have  run  will  correct  the  name  under 
which  the  ri^ht  party  is  sued,  it  should  be  al- 
lowed ;  but,  if  it  wUl  bring  a  new  party  on  the 
record,  it  should  be  refused. — Id. 
€=»  127(11)  (Md.)  On  amendment  of  a  declara- 
tion to  set  up  a  new  cause  of  action,  the  plea 
of  limitations  is  to  be  determined  as  of  the 
date  of  filing  such  amendment.— Strasbaugh  v. 
Steward  Sanitary  Can  Co.  of  Delaware,  Mary- 
land, and  Virginia,  96  A.  863. 
€=3l27(13)  (Md.)  Amendment  of  declaration  in 
action  for  price  of  goods  sold,  etc,  held  not  to 
change  th^  cause  of  action,  so  that  pleas  of  limi- 
tation on  that  ground  were  properly  refused. — 
Strasbaugh  v.  Steward  Sanitary  Can  Co.  of 
Delaware,  Maryland,  and  Virginia,  96  A.  863. 

V.  PXXADINO,   EVIDEirOE,  TSIAI., 
AND  BEVIEW. 

d=3l97  (Md.)  In  assumpsit  evidence  held  to 
show  that  plaintiff  could,  by  usual  and  ordi- 
nary diligence,  have  discovert  the  fraud  of  de- 
fendant, if  any,  more  than  three  years  before 
the  commencement  of  the  action.— B.  B.  Tip- 
pett  &  Bro.  V.  Myers,  96  A.  678. 
€=3|99  (Md.)  In  assumpsit,  where  limitatioiui 
have  run  and  there  is  no  evidence  of  fraud, 
instructed  verdict  should  be  granted. — B.  B. 
Tippett  &  Bro.  v.  Myers,  96  A.  678. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=»169,  180;   Insurance,  «=>622, 
623. 

LIQUIDATED  DAMAGES. 

See  Damages,  ^='76-85. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

€=»!  (N.J.Ch.)  Courts  of  common  law  recog- 
nize the  doctrme  of  lis  pendens.— Mabee  v.  Ma- 
bee.  96  A.  495. 

<@=34  (N.J.Ch.)  The  Bnglish  rule  that  the  doc- 
trine of  lis  pendens  is  inapplicable  to  personal 
property  other  than  chattel  interests  in  land 
is  probably  not  the  rule  in  the  United  States. 
—Mabee  v.  Mabee,  96  A.  405. 
<S=>24  (N.J.Ch.)  A  creditor  of  a  husband,  who 
attached  the  latter's  interest  in  the  estate  of 
bis  father  after  the  wife  had  filed  a  bill  against 
the  husband  to  reach  such  interest  in  payment 
of  his  debt  to  her,  took  subject  to  the  lis  pen- 
dens created  by  filing  of  the  bill. — Mabee  v. 
Mabee,  96  A.  495. 

LIVE  STOCK. 

See  CarrieiB,  9^215. 

LOANS. 

See  Husband  and  Wife,  «s>48. 


LOBSTERS. 


See  Fish,  «=»10. 
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LUMBER. 

See  Taxation,  «s>274. 

LUNATICS. 

See  loaane  Persoos. 

MACHINERY. 

See  Master  and  Servant,  «=9l21,  239. 

MALICIOUS  PROSECUTION. 

See  Falae  Imprisonment. 

MALPRACTICE 

See  Fbysidans  and  Snrgeons,  «a>10,  18. 

MALT  LIQUOR. 

See  Intoxicating  lAauors,  S=>134 

MANDAMUS. 

I.   ITATURE  AHD   GROUNDS  IN   OEH« 
ERAX. 

4s>3  (N.J. Sup.)  In  case  of  an  adverse  decision 
by  the  state  superintendent  and  state  board  of 
education  on  a  controversy  arising  ont  of  refus- 
al of  a  board  of  education  to  call  a  special  meet- 
ing of  voters,  tbe  Supreme  Court  will  not,  on 
mandamus,  require  tbe  local  board  to  call  the 
meeting  until  the  adverse  decision  has  l>een  set 
aside  on  certiorari. — Ridgway  v.  Board  of  Eidu- 
cation  of  Upper  Freehold  Tp.,  96  A.  390. 

II.    SUBJECTS   AND   PURPOSES   OF 
RELIEF. 

(B)  Aets  and  Proceedlnsa   of   Fvbllo    Offi- 
cer* ftnd  Boards  and  Manielpallties. 

^=>74  (Md.)  The  supervisors  of  elections  on  ap- 
peal from  judses  of  primary  elections,  being 
called  on  by  Cocle  Pub.  Civ.  Laws,  art.  33,  § 
199b,  to  exercise  discretion  as  to  whether  ballots 
shall  be  counted  or  rejected,  their  action  cannot 
be  controlled  by  mandamus. — White  v.  Board  of 
Sup'rs  of  Election  of  Montgomery  County,  96 

A.  3ia 

m.  J1TRISDIOTION.      PROOEEDINOS, 
AND   REUEF. 

$=3164  (Del.)  On  the  return  made  to  the  al- 
ternative writ,  relator  held  entitled  to  peremp- 
tory writ  of  mandamus  against  a  town  treas- 
urer to  compel  issuance  of  a  warrant  for  pay- 
ment for  the  construction  of  a  sewerage  dis- 
Iiosal  plant  and  sewer  system,  pursuant  to 
Act  Gen.  Assem.  March  14, 1913  (27  Del.  Laws, 
c  220).— Herdman  v.  State,  96  A.  199. 
€=9|64  (Pa.)  Answer  of  the  respondent  judge 
of  the  court  of  common  pleas  held  insufficient,  so 
that  petitioner  was  entitled  to  a  writ  of  manda- 
mus requiring  such  judge  to  file  certain  opin- 
ions and  orders  relative  to  a  debtor's  property 
which  had  been  placed  in  the  hands  of  receiv- 
ers.—Funk  V.  Van  Swearingen,  96  A.  467. 
4=s>l69  (Pa.)  In  mandamus  to  compel  the  presi- 
dent judge  of  a  court  of  common  pleas  to  file 
certain  opinions  and  orders,  held,  that  a  petition 
filed  by  attorneys  not  representing  the  imme- 
diate parties  to  the  proceeding  and  consisting 
of  allegations  not  material  to  the  questions  in- 
volved was  properly  dismissed. — Funk  v.  Van 
Swearingen,  96  A.  467. 

«=>I78  (Md.)  Where  plaintiff's  petition  for  man- 
damus against  board  of  election  canvassers  to 
compel  correction  of  error  in  counting  vote  dif- 
ferently from  certified  returns  of  election  judg- 
es and  clerks,  did  not  pray  for  summoning  of 
judges  and  clerks  to  correct  mistakes  in  returns, 
as  provided  for  by  Code  Pub.  Civ.  Laws,  art 
83,  I  86j  and  there  was  no  admission  or  show- 
ing of  mistake  in  retams,  it  was  error  for  court, 


in  order  granting  relief,  to  require  snch  attend- 
ance of  judges  and  clerks. — Smallwood  v.  Noll, 
96  A.  452. 

$=»I80  (Pa.)  T^e  refusal  of  tbe  county  con- 
troller to  advertise  for  bids  for  improvements 
which  had  been  duly  recommended  and  ap- 
proved held  apparently  without  valid  excuse  so 
that,  under  the  proviso  of  Act  June  8,  1893  (P. 
L.  345)  8  2,  a  peremptory  writ  was  properly 
awarded. — Commonwealth  v.  Wertz,  96  A.  611. 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Taxation,  <8=3236. 

MANUFACTURING  COMPANIES. 

See  Corporations,  ^3>14. 

MARKETS. 

See  Municipal  (Corporations,  4ss>791, 

MARRIAGE. 

See  Breach  of  Marriage  Promise ;  Divorce;  Hua- 
band  and  Wife. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  (S=>31,  32. 

MARRIED  WOMEN. 

See  Husband  and  Wife.  ' 

MARSHALS. 

See  Municipal  Corporations,  9=>183. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=>171,  219j719;  Car- 
riers, ®=>240;  Commerce,  «=8,  27;  (Consti- 
tutional Law,  €=»42,  64,  88,  245,  301;  Evi- 
dence, $=471 :  Jury,  <S:s>31 ;  Negligence, 
«=»l4l,  142;  New  Trial,  <8=>76;  Pleading, 
<S=>352.  433;  Trial,  <S=9243.  244,  296,  333 ; 
Work  and  Labor. 

I.   THE   RELATION. 

(A)  Creation  and   Bxlatenee. 

€=93  (Md.)  Contract  for  employment  of  plain- 
tiff by  defendants  held  no  indefinite  and  vague  as 
to  be  unenforceable.— Washington,  B.  &  A.  IL. 
(30.  V.  Moss.  96  A.  273. 

(B)   Statntorr  Revalatlon. 

$=»l6i/2  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=>num- 
l)er  sections  346-^20,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

m.  MASTER'S    UABII.ITT    FOR    IN' 

JURIES   TO   SERVANT. 

(A)   Natnre  and  Extent  In  General. 

$=»87i/2  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=3num- 
ber  sections  346-420,  at  the  end  of  this  topic. 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(B)  Tools,  Maclilnerr,  Appliances,  and 
Places  (or  Work. 

$s>l07(5)  (Pa.)  Where  an  employe's  work  is 
snch  that  the  environment  necessarily  undergoes 
frequent  changes  as  the  work  progresses,  the 
master  need  not  protect  him  against  dangers  re- 
sulting from  such  changes. — lams  v.  Hazel-Atlas 
Glass  Co.,  96  A.  1034. 
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«^I2I  (Pa.)  An  employer  held  liable  tor  the 
death  of  an  employ^  from  bis  clothes  becoming 
caught  in  machinery  not  guarded  as  required  by 
Act  May  2,  1906  (P.  L.  355)  f  11.— Swauger  v. 
People's  Natural  Ga»  Co.,  96  A,  712. 
<fc=»l2l(5)  (Pa.)  Absence  of  guard  rail  from 
platform  on  which  workmen  stood  in  working 
about  a  furnace,  having  nothing  to  do  with' 
operation  of  furnace,  held  not  to  make  the  em- 
ployer liable  for  injuries  to  employ^  from  fall- 
ing: Act  May  2,  1905  (P.  L.  352)  |  11,  not 
applying.— McCosh  ▼.  Jones  &  Laughlin  Steel 
Co.,  96  A.  1091. 

®=>I24  (Pa.)  The  failure  of  an  employer  to  in- 
spect tools  furnished  an  employ^  constitutes  ac- 
tionable negligence  where  a  reasonable  inspec- 
tion would  have  disclosed  the  defects  causing  the 
injury. — Wochner  v.  Pennsylvania  Engineering 
Works.  96  A.  471. 

(O)  Hetkods  of  'Work,  Rule*.  aaA  Ordeva. 

^=3 1 30  (Me.)  A  construction  company  which 
provided  a  system  of  bells  for  the  operation  of 
an  elevator  in  a  building  it  was  erecting,  held 
not  neg^ent  in  providing  that  method  of  oper- 
ation.—Wing  T.  Li.  a.  Bradstreet  &  Sons  C5o., 
96  A.  782. 

(D)  Warnlnc  and   InstrnctlBB   Servant. 

«=3i5l  (Pa.)  The  duty  of  the  master  to  in- 
struct an  inexperienced  employ^  in  the  use  of 
dangerous  machinery  cannot  be  delegated  to 
another  so  as  to  relieve  the  master  from  re- 
sponsibility.— Roszina  t.  Howard  Gas  Coal  Co., 
96  A.  716. 

€=3 1 55  (Pa.)  The  master  need  not  warn  an 
employ^  against  dangers  which  are  open  and 
apparent  to  the  ordinary  observer  and  the  sub- 
ject of  common  knowledge. — Roszina  t.  Howard 
Gas  Coal  Co.,  96  A.  716. 

(El}  Fellow  SerTnnta. 

«=>I85(11)  (Me.)  Where  plaintiff's  fellow  serv- 
ant, who  rang  the  bell  to  notify  the  engineer 
that  they  desired  the  elevator  to  descend,  failed 
to  give  the  proper  signal  for  a  loaded  cage, 
and  plaintiff  was  injured  by  the  falling  of  the 
cage,  there  can  be  no  recovery,  the  negUgence 
being  that  of  a  fdlow  servant. — Wing  v.  L.  A. 
Bradstreet  &  Sous  Co.,  96  A.  782. 
«=>I85  (Vt.)  If  a  servant  is  instructed  to  in- 
spect an  appliance,  and  he  fails  therein  to  an- 
other's injury,  the  master  cannot  avail  himself 
of  the  instructions  given. — I'ette's  Adm'r  v.  Old 
English  Slate  Co.,  96  A.  596. 
€=190  (Conn.)  Negligence  of  boss  carpenter 
with  respect  to  moving  concrete  blocks  held  that 
of  a  fellow  servant  with  plaintiff,  who  told  him 
to  move  the  blocks  and  assisted  in  such  work 
so  that  he  could  move  a  derrick. — Morgan  v. 
Ryan-Unmack  Co.,  96  A.  172. 
^»  1 90(4)  (Me.)  Where  the  vice  principal  of 
master  temporarily  took  place  of  engineer  who 
operated  the  engine  running  elevator,  such  vice 
principal  became  a  fellow  servant  of  the  other 
employes  for  whose  negligence  in  operating  the 
elevator  there  can  be  no  recovery,  it  not  ap- 
pearing that  he  was  an  incompetent  person. — 
Wing  V.  L.  A.  Bradstreet  &  Sons  Co.,  96  A.  782. 
9=>I97  (Pa.)  The  injure<l  employe  and  the 
blacksmith  who  dressed  the  defective  tools,  the 
breaking  of  which  caused  the  employe's  injury, 
held  fellow  servants.— Wochner  v.  Pennsylvania 
Engineering  Works,  96  A.  471. 

(P)  RIsIca  Asanmed  by  Servant. 

(S=3204  (N.H.)  Under  Laws  1911,  c.  1G3,  §{  1, 
2,  relating  to  liability  of  employers  for  injuries 
to  servants,  where  a  servant  was  injured  in 
coupling  cars  of  defendant  railroad,  the  defense 
of  assumed  risk  did  not  apply.— Cantin  y.  Glen 
Junction  Transfer  Co.,  96  A.  303. 
^=9217(13)  (Me.)  Employe  in  the  woodroom  of 
a.4>aper  mill  held  to  have  assumed  tbe  risk 
connected  with- an -iron  truss  with  which  he  was 


familiar.— Boucher  T.  Cushnoc  Paper  Co.,  06  A, 
833. 

<S=»220  (Pa.)  'Where  an  employe  notiflee  the 
employer^  foreman  of  the  defective  condition 
of  tools  furnished  him,  but  continues  with  his 
work  without  assurance  that  tbe  defects  will  be 
remedied,  he  assumes  the  risks  of  injuries  from 
such  defects. — Wochner  t.  Pennsylvania  En- 
gineering Works,  96  A.  471. 
<S=9226(2)  (Pa.)  Where  the  employe  knew  the 
dangers  of  a  situation,  be  assumed  the  risk  of 
common-law  negligence  in  not  furnishing  a  rea- 
sonably safe  place  to  work. — McCosh  t.  Jones 
&  LaughUn  Steel  Co.,  96  A.  109L 

(G)  ContrlbntorT  NeKHvenee  of  Servant. 

<S=322a  (Pa.)  An  employ^  who  was  injured  from 
the  sleeve  of  a  coat  thrown  loosely  over  him 
becoming  caught  in  ,  cogwheels,  which  he  was 
oiling,  held  negligent,  though  the  wheels  were 
not  guarded  as  required  by  Act  May  2,  1905  (P. 
L.  352). — Di  Magnio  v.  Jefferson  &  Clearfield 
Coal  &  Iron  Co.,  96  A.  746. 
<&=>236(4)  (Me.)  Employe  in  a  woodroom  of  a 
paper  mill,  who  carried  heavy  logs  in  a  daric 
and  dangerous  place  with  which  he  was  famil- 
iar, held  guilty  of  contributory  negligence.— 
Boucher  v.  Cushnoc  Paper  Co.,  96  A.  833. 
(8=>238(3)  (Fa.)  Employe  who,  in  prying  ele- 
vator loose,  stood  with  one  foot  on  floor  of  ele- 
vator and  one  on  floor  of  building,  when  he 
knew  the  risk,  was  guilty  of  contributory  negli- 
gence.—Snyder  y.  Union  Drawn  Steel  Co.,  96 
A.  1033. 

<S=>238(3)  (Pa.)  An  employe  ketti  contributorily 
negligent  as  a  matter  of  law,  where  he  was  in- 
jured from  falling  into  a  pit  when  he  deliberate- 
ly and  without  excuse  stepped  backward  without 
looking.— lams  t.  Hazel- Atlas  Glass  Co.,  96 
A.  1034. 

®=>238(3)  (Pa.)  An  experienced  operator  of  a 
defective  machine  for  punching  holes  in  steel 
boxes  held  negligent  in  unnecessarily  placing  his 
hand  in  a  dangerous  position  in  removing  a  box, 
when  he  knew  of  the  usual  and  safer  way. — 
Fritehlo  v.  Steel  City  Electric  Co.,  96  A.  1084. 
The  selection  of  an  obviously  dangerous  wm 
to  do  work,  instead  of  a  known  reasonably  safe 
way,  is  negligence  precluding  recovery.— Id. 
«s»239  (Pa.)  Entry  of  nonsuit  AeM  proper, 
wbere  it  appeared  that  the  injured  employe,  un- 
der his  instructions^  could  easily  have  perform- 
ed his  duty  of  filling  an  oil  cup  dangerously 
close  to  machinery  at  a  time  when  the  machin- 
ery was  not  in  motion.— Carll  v.  Brown,  96  A, 
047. 

(H)  Action*. 

«=>250i/4  [New,  vol.  15  Key-No.  Series] 

(N.J.)  To  oust  court  of  jurisdiction  of 
proceeding  under  Workmen's  Compensation  Act, 
held,  that  it  must  affirmatively  appear  in  the 
pleadings  or  proofs  that  a  right  of  action  is 
given  by  the  federal  Employers'  Liability  Act. 
— Winfield  v.  Erie  R.  Co.,  96  A.  304. 
^=»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»nanip 
her  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  will  be  found  in  this  and  fu- 
ture index  digests  will  be  found. 
€=3258  (Me.)  In  a  servant's  action  for  injuries 
through  the  sudden  starting  of  an  alleged  de- 
fective machine,  declaration  held  open  to  special 
demurrer  on  the  ground  that  it  did  not  alien 
in  what  respect  the  starting  and  stopping  mech- 
anism of  tbe  machine  was  defective. — ^Aldrich 
V.  Uoothby,  96  A.  2:27. 

In  a  servant's  action  for  injuries  while  oper- 
ating a  machine,  the  existence  of  defects  in  the 
lever  and  attachments  U8e.d  in  starting  and 
stopping  held  not  well  pleaded  by  the  declara- 
tion.—Id. 

€=3260  CS^t.)  The  complaint  in  a  serrant's  ac- 
tion for  negligence  must  allege  a  nonassumption 
of  risk,  and  the  omission  to  so  allege  is  a  fatal 
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omiarion.— Pette'a  Adm'r  t.  Old  Bnglish  Slate 
C3o.,  96  A.  60e. 

In  a  servant's  action  tor  negligence,  an  al- 
legation .  in  a  complaint  of  due  care  does  not 
imply  nonassumption  of  risk. — Id. 
^=3264  (Vt)  Elrldence  that  an  injured  servant 
consented  to  work  under  an  agreement  that  he 
should  be  compensated  if  injured  held  to  consti- 
tute a  material  variance  from  a  declaration  that 
he  vas  ignorant  of  the  defect  causing  the  in- 
jury.—Dailey  V.  Swift  &  Co.,  96  A.  603. 
^=3265  (N.H.)  In  an  action  for  injuries  to  a 
servant  in  switching  railroad  cars,  brought  un- 
der the  federal  Employers'  Liability  Act,  where 
the  defendant  is  engaged  in  both  intrastate  and 
interstate  commerce,  the  plaintiff  must  show 
that  he  was  injured  while  actually  engaged  in 
interstate  commerce. — Cantin  v.  Ulen  Junction 
Transfer  Co.,  96  A.  303. 

^3>268  (Me.)  Where  emjdoyer  raises  issue 
'whether  servant  was  properly  in  car  where  in- 
jured and  whether  he  was  licensee  or  otherwise, 
qoestion  whether  be  was  in  car  in  performance 
of  his  duty 'was  relevant. — Gray  v.  Maine  Cent 
■B.  Co.,  96  A.  1067. 

€=9270(16)  (Me.)  In  action  for  injuries  to  serv- 
ant, questions  to  witness  to  show  knowledge  that 
men  were  in  car  as  affecting  care  required  of 
conductor  were  admissible. — Gray  v.  Maine 
Cent.  R.  Co.,  96  A.  1067. 
4=9270  (Pa.)  In  an  action  for  death  of  an  in- 
experienced employs  from  injuries  received 
while  operating  a  coal-cutting  machine,  held 
that  it  was  error  to  exclude  evidence  as  to  the 
dangers  incident  to  the  operation  of  such  ma- 
chines and  the  instruction  and  training  neces- 
sary.—Roszlna  V.  Howard  Gas  Coal  Co.,  96  A. 
716. 

4=>276  (N.H.)  In  a  servant's  action  under  the 
federal  Employers'  Liability  Act,  for  injuries  in 
•witching  cars,  evidence  that  defendant  some- 
times engaged  in  interstate  commerce,  without 
showing  the  starting  point  and  destination  of  the 
car  on  which  he  was  injured,  was  insufficient 
to  support  a  verdict  for  the  plaintiff. — Cantin  v. 
Glen  Junction  Transfer  Co.,  96  A.  303. 
4=9276  (Pa.)  Evidence  in  a  mine  employe's  ac- 
tion for  injuries  from  a  defective  machine  held 
to  anthorize  judgment  for  plaintiff. — Protose- 
nia  y.  Brothers  Valley  Goal  Co.,  96  A.  476. 
4=>278(3)  (Me.)  In  an  employe's  action  for  in- 
jnrlee  received  in  the  woodroom  of  a  paper  mill, 
owing  to  insufficient  light  and  improper  obstruc- 
tions, evidence  held  insufficient  to  support  a  ju- 
ry finding  that  the  defendant  was  negligent — 
Boucher  v.  Cnshnoc  Paper  Co.,  96  A.  833. 
4=9278  (Md.)  In  action  for  death  of  an  em- 
ploy6  killed  by  the  fall  of  an  elevator  he  was 
operating,  evidence  held  not  to  justify  a  ver- 
dict of  actionable  negligence  of  employer. — 
State  v.  Standard  Oil  Co.,  96  A.  5S8. 
4=9279(3)  (Me.)  In  an  action  for  injuries  re- 
ceived by  a  servant  where  an  elevator  fell,  evi- 
dence held  insufficient  to  show  that  the  one  in 
charge  of  the  engine  and  foot  brake  controlling 
the  elevator  was  incompetent  because  he  had 
lost  one  of  his  feet. — ^Wing  v.  li.  A.  Bradstreet 
&  Sons  Co.,  96  A.  782. 

^s>28l  (Vt.)  In  an  action  for  a  quarry  labor- 
er's death  from  a  stone  falling  while  being  re- 
moved from  a  quarry,  evidence  held  to  justify 
a  finding  of  deceased's  ignorance  of  the  defec- 
tive condition  of  the  appliances  used  in  remov- 
ing the  stone.— Pette's  Adm'r  ▼.  Old  English 
Slate  Co.,  96  A.  596. 

4=9284(1)  (Pa.)  Where  the  evidence  in  a  ma- 
chine employe's  action  failed  to  show  negligence 
of  defendant  and  showed  contributory  negligence, 
held,  that  binding  instructions  should  have  been 
given  for  defendant.— lama  t.  Hazel-Atlas  Glass 
Co.,  96  A.  1034. 

«s»284(3)  (Pa.)  Evidence  in  a  track  foreman's 
action  for  injuries  from  being  thrown  from  the 


front  platform  of  a  street  car  in  consequence  of 
the  motorman's  negligence  held  to  authorize  sub- 
mitting to  the  jury  whether  plaintiff  was  in  de- 
fendant's service  or  had  completed  his  day's 
work.— Elmer  v.  Pittsburgh  Kys.  Co.,  96  A. 
1054. 

4=9285  (Pa.)  Under  the  evidence  in  an  em- 
ploye's action  for  injuries,  held,  that  whether 
defendant's  failure,  if  any,  to  comply  with  the 
requirements  of  Act  May  2,  1905  (P.  L.  356) 
I  12,  that  elevator  shafts  be  properly  and  sub- 
stantially guarded,  was  the  proximate  cause  of 
plaintiff^  injuries,  was  for  the  jury.— O'Neill 
V.  Venango  Mfg.  Co.,  96  A.  478. 
4=>286  (Me.)_  In  an  action  for  personal  inju- 
ries to  plaintiff  while  employed  by  defendant  in 
its  mill,  from  being  caught  by  a  setscrew  in  the 
collar  of  a  revolving  shaft,  evidence  held  to 
make  defendant's  liability  a  question  for  jury. 
— Kolasen  v.  Great  Northern  Paper  (Do.,  96  A 
726. 

4=>286  (Pa.)  Under  the  evidence  in  an  em- 
ploye's action  for  injuries,  held,  that  whether 
defendant  had  complied  with  the  requirements 
of  Act  May  2,  1905  (P.  L.  356)  f  12,  that 
elevator  shafts  be  properly  and  substantially 
guarded,  was  for  the  jury. — O'Neill  v.  Venango 
Mfg.  Co.,  96  A.  478. 

4=9286  (Vt.)  In  an  action  for  a  quarry  la- 
borer's death  from  a  falling  stone  as  it  was  be- 
ing removed  from  the  quarry,  held,  that  de- 
fendant's negligence  was  for  the  jury.— Pette's 
Adm'r  v.  Old  English  State  Co.,  96  A.  596. 

4=9288  (Pti.)  Evidence  in  an  employe's  action 
for  injuries  in  falling  from  a  gangway  held  to 
authorize  binding  instructions  for  defendant, 
where  it  conclusively  appeared  that  plaintiff 
knew  and  appreciated  the  danger. — Simpson  v. 
Phoenix  Glass  Co.,  96  A.  470. 
4=9288  (Vt.)  In  an  action  for  a  quarry  labor- 
er's death  from  a  stone  falling  while  being  re- 
moved from  the  quarry,  held,  that  deceased's 
assumption  of  risk  was  for  uie  jury.— Pette's 
Adm'r  v.  Old  English  Slate  Co.,  96  A.  596." 
4=9289  (N.H.)  Evidence  in  a  servant's  action 
for  injuries  held  insufficient  to  show  plaintiff's 
negligence  as  a. matter  of  law  in  placing  a  defec- 
tive car  coupling  knuckle  on  the  end  of  the  car, 
whence  it  fell  and  injured  his  foot.— Cantin  v. 
Glen  Junction  Transfer  Co.,  96  A.  303. 
4=9289  (Pa.)  In  an  action  for  the  death  of  an 
employ^  from  coming  in  contact  with  im- 
guarded  machinery,  held  that  question  of  con- 
tributory negligence  was  for  the  jury. — Swauger 
V.  People's  Natural  Gas  Co.,  96  A.  712. 
4=>289  (Vt.)  In  an  action  for  {i  quarry  labor- 
er's death  from  a  stone  falling  while  being. re- 
moved from  a  quarry,  held,  that  whether  de- 
ceased acted  as  a  prudent  man  in  avoiding  the 
stone  was  for  the  jury.— Pette's  Adm'r  v.  Old 
EnglUh  SUte  Co.,  96  A.  696. 

rv.   UABIUTIE8    FOB    IirJITRIES    TO 

THSaD   PERSONS. 

(A)   Acta   or  Omisstons  of  Servant. 

4=9304  (Me.)  The  superintendent  of  a  factory 
held  guiltj;  of  negligence  chargeable  to  the  own- 
er in  leaving  a  crate  adjacent  to  the  sidewalk 
where  it  might  be  blown  over  and  injure  pass- 
ers-by, without  precautions,  though  wind  was 
blowing.— Colby  v.  J.  W.  White  Co.,  96  A. 
1024. 

VI.  WOBKHEN'S    OOBCPEMSATIOir 
ACTS. 

(A)   Nature  and  Oroands  of  Maater'a  Lla- 
biUty. 

4=9346  (N J.)  The  liabUity  enforceable  in  a  pro- 
ceeding under  the  Workmen's  Compensation  Act 
is  not  one  arising  out  of  negligence,  but  a  con- 
tractual obligation  created  by  section  7  of  the 
act  with  the  consent  of  both  the  employer  and 
the  employ*.- Winfield  v.  Erie  R.  Co.,  96  A.  394. 
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«:=a347  (R.I.)  Workmen's  CompensaUon  Act  is 
proper  exercise  of  police  power  and  valid. — 
Sa^^es  V.  Foley,  96  A.  840. 

Workmen's  Compensation  Act  is  not  invalid 
as  violating  Const,  art.  1,  |  2,  setting  forth 
principles  of  legislation. — Id. 
«s»349  (Conn.)  Pab.  Acts  1913,  c.  ISS,  {  21, 
Providing  for  notice  of  injuries  to  servants,  af- 
fects substantive  ri;;hts,  so  that  enactment  of 
Pub.  Acts  1915,  c.  288,  fj  3,  13,  after  injuries, 
did  not  affect  the  rights  oc  the  parties  under  the 
earlier  statute. — Schmidt  v.  O.  K.  Baking  Co., 
96  A.  963. 

^=»364  (Conn.)  A  sheriff  is  not  an  employ^  of 
the  state,  within  Workmen's  Compensation  Act, 
pt.  B,  §  43.— Sibley  v.  State,  96  A.  161. 

€=»375  (Conn.)  Knitting  room  foreman,  injured 
when  his  hand  touched  a  revolving  fan  in  the 
hot-air  pipe  into  which  he  was  attempting  to 
place  a  bottle  to  heat  it  for  his  lunch,  was  not 
entitled  to  Compensation  under  the  Workmen's 
Compensation  Act  as  for  an  injury  arising  in  the 
course  of  employment,  though  tne  master  per- 
mitted employes  to  heat  their  bottles  at  the 
mouth  of  such  pipe  in  an  adjoining  room. — Mann 
V.  Glastonbury  Knitting  Co.,  96  A.  368. 
«=9376(2)  (R.I.)  Being  pitched  from  hack  seat 
while  driving  and  helpless  from  attack  of  dizzi- 
ness produced  by  disease,  held  "an  accident  aris- 
ing out  of  his  employment"  within  meaning  of 
article  I,  i  1,  of  Workmen's  Compensation  Act 
of  1912,  entitling  hack  driver  to  compensation 
against  employer.— Carroll  v.  What  Cheer  Sta- 
bles Ck>.,  96  A.  206. 

Whether  accident  to  workman  seeking  com- 
pensation under  Workmen's  Compensation  Act 
1912,  arises  "out  of  the  employment"  within 
meaning  of  article  I,  !  1,  of  the  act,  where 
physical  helplessness  from  diseased  condition  of 
workman  contributed  to  the  accident,  is  de- 
termined by  whether  such  condition  was  proxi- 
mate cause  of  injuries,  or  mereljr  remote  cause 
setting   proximate  cause  in  motion. — Id. 

(B)   OoiBpensatlOB. 

®=>386(1)  (Conn.)  The  surviving  dependent  of  a 
servant  who  received  injuries  causing  his  death 
is  not  entitled  to  compensation  for  amounts  paid 
to  a  physician  unnecessarily  called  in  consulta- 
tion in  order  to  save  the  life  of  the  servant  by 
an  operation  another  competent  physician  being 
in  attendance. — Mahoney  v.  Gamble-Desmond 
Co.,  96  A.  1025. 

<S=>386(1)  (N.J.)  Under  Workmen's  Clompensa- 
tion  Act,  §  2,  par.  12  (1),  compensation  at  the 
rate  of  25  per  cent,  of  the  average  weekly  wages 
may  be  awarded  to  a  father,  dependent  on  a 
deceased  minor  son,  leaving  surviving  him  a 
father,  mother,  five  minor  brothers,  and  four 
sUters.— Havey  v.  Erie  R.  Co.,  96  A.  995. 
^=>388  (Conn.)  Where,  at  the  time  of  injuries 
causing  death  of  claimant's  son,  the  claimant 
was  totally  incapacitated  for  work,  he  was  en- 
titled to  compensation,  it  being  his  right  to  re- 
ceive the  minor's  entire  wages,  and  it  was  im- 
material whether  the  support  of  the  minor  con- 
sumed his  entire  wages. — Mahoney  v.  Gamble- 
Desmond  Co.,  96  A.  1025. 

Dependency  under  the  Workmen's  Compensa- 
tion Act  is  to  be  determined  in  accordance  with 
the  fact  as  it  existed  at  the  time  of  the  injury, 
dependents  being  members  of  the  injured  family 
or  next  of  kin  wholly  or  partially  dependent  on 
the  earnings  of  the  employ^.— Id. 

The  rule  that  an  injured  employe,  to  lessen  the 
amount  of  compensation,  must  submit  to  neces- 
sary operation,  does  not  apply  to  a  dependent 
who,  if  he  submitted  to  an  operation,  mi^ht  not 
thereafter  be  a  dependent,  but  he  is  entitled  to 
compensation  for  the  full  period  allowed  by  the 
statute.— Id. 

(O)  ProeeedlBK*. 

4s>396  (Md.)  Under  Workmen's  Compensation 
Act,  |§  66,  60,  where  the  employer  and  injured 
«mpIoyi  rtsided  in  another  county,  where  the  ac- 


cident took  place,  the  sapeiior  contt  of  Balti- 
more city  had  no  jurisdiction  to  entertain  the 
private  insurer's  appeal  from  the  Indnstrial  Ac- 
cident Commissioirs  award. — Brenner  v.  Bren- 
ner, 96  A.  287. 

In  view  of  Workmen's  Compensation  Act,  {  7, 
the  mere  fact  that  the  Industrial  Accident  Com- 
mission sita  in  the  city  of  Baltimore  does  not 
vest  jurisdiction  in  the  superior  court  of  Baltl- 
mere  city  to  review  its  findings  oa  appeaL — Id. 

<S=>398  (Conn.)  Under  Pub.  Acts  1913,  c.  138, 
i  21,  the  word  "want"  means  absolute  lack  of 
notice,  so  that  the  employe's  right  to  compensa- 
tion is  cut  off,  not  by  want  of  notice,  bat  by 
want  of  notice  and  prejudice  to  the  employer. — 
Schmidt  v.  O.  K.  Baking  Co.,  96  A.  983. 

Under  Pub.  Acts  1913,  c.  138,  §  21,  a  show- 
ing of  prejudice  by  the  employer  does  not  defeat 
the  entire  claim,  but  merdy  entitles  him  to  an 
allowance  commensurate  with  the  prcgndice 
shown. — Id. 

€=>403  (Conn.)  Under  Pub.  Acts  1913,  c.  138, 
g  21,  requiring  notice  to  be  given  the  employer 
within  30  days,  the  employee  does  not,  by  failing 
to  give  such  notice,  lose  his  right  to  compensa- 
tion, and  the  burden  is  on  the  employer  to  show 
that  he  was  prejudiced  by  want  of  notice. — 
Schmidt  v.  O.  K.  Baking  Co.,  96  A.  963. 

€=»403  (ConnO  Although  Workmen's  Ck>mpen- 
sation  Act,  §  10,  provides  that  a  husband  shall 
be  conclusively  presumed  to  be  totally  dependent 
ui>on  a  wife  with  whom  he  lives  at  the  time  of 
her  injury,  that  presumption  does  not  arise  as 
against  his  being  compensated  for  injuries  to  a 
son,  that  being  a  fact  to  be  determined  in  every 
case,  and  not  governed  by  presumption. — Ma- 
honey V.  Gamble-Desmond  (3o.,  96  A.  1025. 
®=>4tt  (N.J.Sup.)  In  a  workman's  compensa- 
tion case,  where  two  hearings  were  had  and  two 
awards  made,  held,  that  it  was  error  to  prescribe 
that  the  weekly  pajrments  on  the  second  award 
should  begin  before  the  period  covered  by  the 
first  award  should  expire. — Diskon  v.  Bnbb,  96 
A.  660. 

In  a  workman's  comi>ensation  case,  findings 
as  to  total  and  permanent  injuries  held  not 
specific. — Id. 

Act  April  1,  1913  (P.  L.  302),  providing  that 
the  determination  in  workmen's  compensatioa 
cases  should  be  filed  within  30  days  after  th« 
final  hearing,  is  directory  only. — Id. 

4=9412  (N.J.)  A  finding  by  the  common  pleas 
that  a  workman's  death  resulted  from  an  acci- 
dent arising  out  of  and  in  the  course  of  his  em- 
ployment will  not  be  reversed  when  supported  hy 
evidence.— Winter  v.  Atkinson-BViselfe  Co.,  96 
A.  360. 

®=>4I2  (R.I.)  Under  provision  of  Workmen's 
Compensation  Act,  1912,  that  findings  of  fact 
shall  be  conclusive,  a  finding  that  plaintiff  hack- 
man's  injuries  received  by  being  pitched  from 
moving  back  while  helpless  from  diseased  condi- 
tion, was  accident  arising  out  of  employment, 
will  not  be  disturbed.— Carroll  v.  What  Cheer 
Stables  Co.,  96  A.  208. 

«s»4l7(9)  (Md.)  Under  Workmen's  Compensa- 
tion Law,  §  65,  and  generally,  an  employer  and 
the  insurer,  appealing  from  a  decision  of  the  In- 
dustrial Accident  Commission  to  the  superior 
court  of  Baltimore  city,  were  entitled  to  intro- 
duce aditional  testimony  to  show  that,  after  the 
date  when  compensation  was  last  paid  the  claim- 
ant, he  was  not  suffering  from  the  effects  of  the 
accident.— R.  H.  Frazier  4  Son  v.  Leas,  96  A. 
764. 

C=:»420  (N.J.Sup.)  An  award  of  $125  counsel 
fees  in  a  workman's  compensation  case  held  not 
error,  nothing  appearing  in  the  record  to  show 
that  it  was  not  to  be  paid  from  the  award  con- 
trary to  the  contemplation  of  the  statute, — Disk- 
on  V.  Bubb,  96  A.  600. 

MAUSOLEUM. 

See  TaxatioB,  «s>246. 
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MAXIMS. 

See  Equity,  «s»62-^. 

MAYOR. 

See  Mnnicipal  Corporadona,  4=9142. 

MEASURE  OF  DAMAGES. 

See  Damages,  9=>95-112. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  «=>193,  232,  9S4 ;  Dam- 
ages, «=>80;  Mortgages,  9s>151;  Receivers, 
«=»77,  90. 

X.  NATtTBE.   GBOmroa.  AWP  81TB- 
JBGT-IIATTBB  IX  OEHEBAXi. 

^»I3  (Conn.)  Under  tbe  statute,  a  mechanic's 
lien  tot  eonstmcting  a  bnilding  cannot  be  es- 
tablished against  land  belonging  to  the  state  or 
to  monicipal  CMporations,  such  as  counties  and 
towns,  created  by  it  as  governmental  agencies. — 
Fenton  v.  Fenton  Bldg.  Co.,  96  A.  145. 
4s>l8  (N.J.)  An  equitable  estate  is  not  subject 
to  a  mechanic's  lien.— Franklin  Society  For 
Home  Bnilding  &  Savings  v.  Thornton,  96  A. 
921. 

n.  BIGHT  TO  UEH. 

(B)    Babeoiitractors,       »nd       Cttntraotomf 
'Worlcmen  and  lIater(alB>eii. 

4s>ll3  (Conn.)  Provision  of  a  constmction 
company  ■  contract  with  the  state  and  a  town 
that  the  ownora  might  retain  enough  from  pay- 
ments due  to  satisfy  liens  and  claims,  held  not 
to  impress  a  trust  character  in  favor  of  subcon- 
tractors and  materialmen  on  funds  so  retained, 
rendering  their  claims  preferred  in  receivership 
proceedings.— Fenton  v.  Fenton  Bldg.  Co.,  96 
A.  146. 

9=»l  r3  (Md.)  Where  complainants  did  not  com- 
ply with  the  statute  relating  to  notice,  they 
are  not  entitled  to  a  lien,  though  the  owners 
had  in  their  possession  moneys  due  tbe  con- 
tractor.— Richardson  v.  Saltz,  96  A.  524. 
Cs>ll3  (N.J.)  Where  the  owner  has  not  paid 
anything  on  stop  notices,  he  is  not  entitled  to 
be  credited  with  the  amount  of  such  notices. — 
Coppola  V.  Grande,  96  A.  67. 

III.  FB0CEEDINO8  TO  PEBFEOT. 

«=»l  18  (Md.)  Though  the  owners  took  over  the 
building,  held  that  the  contractor  was  not  their 
agent  so  as  despite  Code,  art  63,  S  41,  to  ex- 
cuse materialman  from  furnishing  notice  to 
claim  a  lien  required  by  section  11.— Richardson 
V.  Saltz,  96  A.  624. 

The  failure  of  owners  who  had  taken  over 
the  work  to  reply  to  the  materialman's  de- 
mand for  payment  held  not  by  analogy  to  an 
account  stated  to  render  the  owners  liable  and 
entitle  the  materialman  to  a  lien,  though  he 
had  not  followed  the  statute  relating  to  notice. 
—Id. 

VXI.  SKFOBOEXCEKTT. 

«=>260  (N.J.)  The  Mechanic's  Lien  Act  held 
to  contemplate  the  reduction  of  the  lien  to 
judgment  within  one  year  if  "diligent  proeecu- 
tioiT'  will  accomplish  that  result.— Buchanon 
&  Smock  Lumber  Ca  v.  Dougherty,  96  A.  663. 

llie  burden  is  on  a  mechanic's  lien  claimant 
to  excuse  hb  failure  to  reduce  his  lien  to  jud^ 
ment  within  one  year  and  prima  facie  a  me- 
chanic's lien  should  on  application  to  tlie  court 
be  discharged  at  any  time  after  one  year — Id. 

Where  there  was  no  Judgment  or  extension  of 
time  order  within  the  year  and  no  adequate 
proof  of  diligent  proseeution  within  that  time, 
held,  that  a  mechanic's  lien  should  on  apidicft- 
tion  to  the  court  be  discharged. — Id. 

A  finding  of  "diligent  prosecution"  of  a  me- 
chanic's lien,  when  based  expressly  on  an  er- 


roneously conceived  subsequent  waiver  and  not 
sufSciently  supported  by  evidence,  will  be  dis- 
regarded, and  a  judgment  discharging  the  lien 
will  be  directed. — Id. 

A  mechanic's  lien  diligently  prosecuted  with- 
in the  year,  but  not  reduced  to  judgment  or  sup- 
ported by  an  extension  of  time  order,  should  on 
application  be  discharged,  where  there  has  been 
a  failure  to  diligently  prosecute  after  expira- 
tion of  the  year. — Id. 

4=3291(7)  (S.J.)  Priorities  between  mortgage 
and  mechanic's  lien  established  by  judgment 
cannot  be  assailed  in  collateral  proceeding  where 
court  rendering  judgment  had  jurisdiction.— 
People's  Building  &  Loan  Ass'n  of  Ridgefield 
Park  V.  Vaniewsky,  96  A.  1074. 

Judgment  in  action  to  enforce  mechanic's  lien 
in  which  mortgage  bolder  is  party,  eidjudgiiig 
mortgage  prior  to  mechanic's  lien,  is  determina- 
tion of  priorities  under  Mechanic's  Lien  Act, 
i  24,  which  lien  claimant  is  estopped  to  deny  in 
proceedings  to  foreclose  mortgage.— Id. 

MEMORANDA. 

See  Frauds,  Statute  ot,  «3>113. 

MENTAL  SUFFERING. 

See  Assault  and  Battery,  4s>88;  Damagea,  4=> 

MILK. 

See  Food.  «=>19. 

MINES  AND  MINERALS. 

See  Elections,  «=>38,  164. 

n.   TITI.E.  COmnBTANOES,  AUTD 
OONTBAOTS. 

(O)  Iicasea,  Ucenses,  and  CoatnMita. 

4=>66  (R.I.)  Failure  of  lessees  to  work  ot  pre- 
pare to  work  the  leased  quarry  for  nearly  20 
years  justified  the  finding  of  intention  to  aban- 
don the  lease.— Ellis  v.  Swan,  96  A.  840. 

An  intention  by  the  lessees  to  abandon  a  lease 
of  a  quarry  can  be  inferred  from  their  failure 
to  open  the  quarry  for  three  years  after  the 
landlord's  last  attempt  to  collect  the  rent. — Id. 
4=>68(1)  (R.I.)  A  lease  of  a  quarry,  providing 
for  reduced  rent  when  the  quarry  was  not  work- 
ed, held  not  to  give  the  lessees  the  option  to 
work  the  quarry  ui  not  as  they  saw  fit — Ellis 
V.  Swan,  96  A.  840. 

MISCARRIAGE. 

See  Abortion. 

MISREPRESENTATION. 

See  Corporations,  4=>80;  Fraud. 

MISTAKE. 

See  (Contracts,  4=»93. 

MITIGATION. 

See  Damages,  4=>61 

MODIFICATION. 

See  Contracts.  «=>238-248;  Trial.  «s»a87. 

MONEY  PAID. 

See  Vendor  and  Purchaser,  4=>334. 

MONEY  RECEIVED. 

See  Sales,  «s»391. 
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MORTGAGES. 

See  Cbattel  Mortgages ;  Evidence,  «=s>419;  Ex- 
ecution. «=>268;  Husband  and  Wife,  «= 
171 ;  Insurance,  ^=3116,  330 ;  Mechanics' 
lilens,  «=9291;  Payment,  i&=>66;  Principal 
and  Agent,  «=»169;    Taxation,  <8=>124,  210. 

I.  KEQUISITES   Airo  VAI<II>ITT. 

(A)  Natnre  and  Essentials  of  Conveyanees 
•a   Seearlty. 

*=»27  (Vt)  Where  in  suit  to  foreclose  mort- 
gage made  b^  a  wife,  the  husband  entered  plea 
disclaiming  interest  in  the  real  estate,  he  re- 
nounced marital  rights  in  property,  rendering 
ti'ansaction  an  equitable  mortgage  by  the  wife. 
— Osha  T.  Higgins,  90  A.  700. 

m.  GONSTRUCTION  AND   OFXiBA- 

Tioir. 

(B>  Partlea   aaA   Debts    or    stabilities    ■«■ 
eared. 

^ssllS  (Me.)  Where  deed  and  mortgage  of  the 
same  premises  are  made  as  nearly  at  the  same 
time  as  succession  of  events  will  permit,  they 
constitute  a  single  transaction. — ButterUeld  ▼• 
Lane,  96  A.  233. 

(D)  Llea    and    Prlorltr- 

4t=9l5l(l)  (Me.)  The  practical  construction  by 
the  parties  cannot  effect  the  priority  of  mort- 
gages which  are  definite  and  certain  in  them- 
selves.—Stanley  T.  True,  96  A.  1057. 
«=5>I5I(3)  (N.J.)  Under  Mechanic's  lien  Act, 
I  14,  "advance  money  mortgages"  recorded  be- 
fore commencement  of  a  building  are  prior  to 
mechanics'  liens  to  the  extent  that  money  has 
actually  been  advanced. — Franklin  Society  for 
Home  Building  &  Savings  v.  Thornton,  96  A. 
921. 

9=>I5I  (Vt)  Sureties  on  notes  secured  by 
second  mortgage  held  not  entitled  to  avails  of 
the  mortgaged  property  above  its  face  value, 
where  the  bolder  made  advances  thereon  after 
the  making  of  the  second  mortgage  without 
notice  from  plaintiffs  not  to  make  them,  al- 
though he  knew  of  the  second  mortgage  and 
that  plaintiffs  were  sureties  on  the  notes  se- 
cured thereby.— Patch  &  Co.  v.  First  Nat.  Bank 
of  Montpelier,    96  A.   423. 

€=>I5I  (Vt.)  A  wife  bought  property,  giving 
$500  cash  and  purchase-price  mortgage,  in 
which  her  absentee  husband  did  not  join.  She 
borrowed  the  cash  from  A.,  giving  him  a  sec- 
ond mortgage  to  secure  the  note.  A.  sued  on 
the  note,  attaching  the  property,  whereupon  the 
first  mortgagee  brought  suit  to  foreclose.  The 
husband  appeared  in  latter  suit  and  filed  dis- 
claimer. Held  that  plaintiff's  mortgage  had 
priority,  regardless  of  A.'s  attachment. — Osha 
v.  Higgins,  96  A.  700. 

^=>I58  (N.J.)  Where  an  association  agreed  to 
convey  land  and  loan  money  to  erect  a  building 
thereon,  and  where  the  deed  and  mortgage  back 
were  executed  simultanooualy  while  the  building 
was  under  construction,  and  the  balance  of  the 
amount  to  be  advanced  on  the  mortgage  was 
paid  over,  held  that,  to  the  extent  of  the  unpaid 
purchase  price,  the  mortgage  was  entitled  to 
priority  as  a  purchase-money  mortgage  over  me- 
chanics' liens. — Franklin  Society  for  Home 
Building  &  Savings  v.  Thornton,  96  A.  921. 
^=»I78  (Me.)  A  mortgage  on  an  entire  tract 
becomes  the  first  mortgage  on  a  portion  thereof 
when  a  prior  mortgage  on  the  portion  was  dis- 
charged and  a  new  mortgage  taaen.— Stanley  v. 
True,  96  A.  1057. 

V.  ASSIONMEITT  OF   MORTGAGE  OR 
DEBT. 

^s»248  (N.J.Ch.)  The  assignee  of  a  mortgage 
signed  by  the  wife  to  secure  husband's  debt 
took  the  debt  of  the  husband  to  sustain  his  right 
under  the  mortgage,  even  though  such  debt 
might  not  in  express  words  have  been  assigned 


to  him.— Colonial  Boflding  &  Loan  Ass'n  ▼. 
Grlffln,  96  A.  901. 

VI.  TRANSFER  OF  PROPERTY  MORT. 

GAGED   OR  OF  EQUITY  OF 

REDEMPTION. 

®=>295  (Pa.)  Where  coal  to  secure  payment 
for  which  a  mor^i^e  bad  been  given,  was  re- 
conveyed  to  the  original  owner  by  a  deed  stat- 
ing that  the  consideration  was  tiiat  the  mort- 
gage should  be  accepted  by  such  owner  so  as 
to  relieve  the  mortgagor  of  his  liability  for 
the  original  purchase  money  secured  by  the 
mortgage,  the  mortgage  was  paid  by  the  re- 
conveyance.—In  re  Miller's  Estate,  96  A.  473. 

Vn.   PAYMENT     OR    PERFORMANCE 

OF   CONDITION.   RBX<EASE, 

AND   SATISFACTION. 

«s>3l9(2)  (Pa.)  Evidence  that  the  mortgagor  tIs- 
ited  the  mortgaged  land  when  he  made  the  loan 
thereon  and  knew  its  sufficiency  as  security 
lield  admissible  as  tending  to  show  whether  he 
agreed  that  his  purchase  of  the  land  at  the 
foreclosure  sale  should  satisfy  the  debt. — Mc- 
Cormick  v.  Bickerton,  06  A.  1092. 

That  the  mortgage  in  such  case  was  not  a  lien 
at  the  time  of  trial  of  the  issae  as  to  the  agree- 
ment, held  not  to  render  it  inadmissible  in  evi- 
dence.— Id. 

«=93I9(3)  (Pa.)  Evidence  held  to  sustain  a  find- 
ing that  plaintiff  mortgagee  agreed  that  his 
purchase  of  the  property  at  the  foreclosure  sale 
should  cancel  the  debt,  so  that  an  alias  fi.  fa. 
to  enforce  the  balance  of  the  judgment  would 
be  quashed.— McCormick  v.  Bickerton,  96  A. 
1002. 

X.  FORECLOSURE  BY   ACTION. 
<B)  RlKbt  to  Foreclose  and  Defeases. 

^=3398  (N.J.Ch.)  Mortgagee  in  purchase-money 
mortgage  executed  to  trustee  for  amount  rep- 
resented by  bonds,  on  mortgagor's  default  in  in- 
terest, held  entitled  to  foreclosure. — Central 
Trust  Co.  V.  Central  Freezing  Co.  of  Atlantic 
aty,  96  A.  63. 

<F)  Pleading  and  B^ldenoe.   ' 

$=>458  (Vt.)  Allowing  amendments  to  plain- 
tiff's bill  for  foreclosure  of  a  mortgage  was 
within  the  discretion  of  chancellor.— Osha  v. 
Higgins,  96  A.  700. 

(I.)   DtsposlttoB   ol  Proceeds    and   Barplns. 

«=>563  (N.J.Ch.)  On  foreclosure  of  porchase- 
money  mortgage  securing  bonds,  etc.,  applica- 
tion of  proceeds  ordered. — Central  Trust  Co.  v. 
Central  Freeaing  Oo.  of  Atlantic  CSty,  96  A.  63. 

MOTION   PICTURES. 

See  Theaters  and  Shows,  «S36. 

MOTIONS. 

See  Criminal  Law,  iS=905-970:  Indictment 
and  Information,  «=>1S6|  139 ;  Pleading,  <$=> 
352,  360. 

MOTORCYCLE. 

See  Negligence,  «=393. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  4=»143;  Counties; 
Courts,  «=>1S9;  Estoppel,  <»s>62;  Evidence, 
«=9S3;  Schools  and  School  Districts;  Stat- 
utes, «s>93,  97;    Street  Bailtoads;    Towns. 

L  CREATION.  ALTERATION.  EXIST- 
ENCE.  AND   DISSOLUTION. 

(A)  Incorporation    and    Inoldents    of    Bs- 
Istenoe. 

€=3 17  (N.J.)  Where  the  commissioners  elected 
under  Act  April  7,  1914  (P.  L.  p.  170),  have 
assumed   the   discbarge  of   their  duties    under 
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Act  Aiwil  25,  leil  (P.  L^  p.  462),  tbeir  au- 
thority cannot  be  questionecl  by  private  individ- 
uals on  the  ground  tbat  the  statutes  were  un- 
constitutional.—Devlin  T.  Wilson,  96  A.  42. 

on  Territorial    EzteBt    and    SabdlTlaloiiB, 

AanezatlOBt  ConsolldatloB,  and 

IMTtHlon. 

^=>36  (RX)  ^e  Division  Commission  of  the 
Town  of  Warwick,  deriving  its  powers  from 
r«w8  1913,  &  1012.  §1  14,  16,  anthorizing  the 
division  of  the  town,  had  do  authority  to  ap- 
portion between  the  new  towns  the  sinking 
fund  for  the  retirement  of  bonds  provided  for 
by  Lews  1901,  c.  942.— Town  of  Warwick  t. 
Hhode  Island  Hospital  Trust  Co.,  96  A  508. 

Where  liftws  1901,  c.  942,  authorized  the  ia- 
Boance  of  municipal  bonds,  and  section  2  there- 
of created  a  sinking  fund  for  retiring  than, 
which  becaoM  a  part  of  the  contract  with  the 
bond  pnrcbaaers,  the  existence  of  sncb  contract 
wonld  not  prevent  a  division  of  the  town  issu- 
ing the  bonds  provided  for  by  chapter  1012,  but 
snltable  legislative  provision  should  be  made  to 
insure  the  continuM  accumulation  of  the  sink- 
ing fund. — Id. 

The  apportionment  of  primary  liability  oa 
municipal  bonds  by  the  Division  Commission 
under  Lews  1913,  c.  1012,  creating  the  com- 
mission and  authorizing  a  division  of  the  town, 
did  not  interfere  with  the  ultimate  liability  of 
both  new  towns  on  bonds  of  the  old,  and,  as 
recovery  could  be  had  only  in  a  suit  against 
both  towns,  neither  should  control  any  portion 
thereof  absolutely ;  every  portion  being  security 
for  all  of  the  bonds,  wherever  primary  liability 
was  placed.— Id. 

XV.  PBOOEESINOS  OF  OOUNCH.  OB 
OTHER  OOVERNINO  BODT. 

(A)  Meetlnai*,  Rule*,   and  Proceedings-  In 
General. 

^=>90  (N.J.Sup.)  The  election  by  the  common 
council  of  a  person  as  a  member  of  that  body 
is  "transacting  business"  within  a  statute  for- 
bidding less  than  a  quorum  to  transact  busi- 
ness.- Weacott  v.   Scull,   96  A.  407. 

Where  the  statutory  number  of  the  common 
council  is  seven,  the  attendance  of  more  than 
three  members  is  essential  to  a  qnorum,  and 
three  members  cannot  fill  vacancies  in  the 
council. — Id. 

«8=»90  (N.J.8up.)  Under  P.  L.  1897,  p.  48,  $  9, 
as  amended  by  P.  Ln  1904,  p.  192,  under  which 
a  city  was  incorporated,  the  filling  of  vacancies 
in  the  common  council  by  it  is  "transacting 
business,"  and  less  than  a  majority  of  the  whole 
number  of  members  is  not  a  quorum.— Doughty 
V.  Scull,  96  A.  564. 

Under  a  statute,  less  than  a  majority  of  the 
council  of  a  city  held  without  autnori^  to  re- 
move the  city  clerk. — Id. 

^^97  (Vt.)  Since  the  power  of  a  city  council 
to  regulate  buildings  is  impliedly  to  be  exercised 
by  a  majority  vote,  an  ordinance  requiring  a 
two-thirds  vote  for  the  issuance  of  a  building 
permit  upon  which  the  building  inspector  has 
reported  adversely  is  void  as  to  that  require- 
ment—State v.  GitcheU,  96  A.  383. 

V.  OFFI0ZSB8,  AOEXT8,  AMD  EM- 

(A)  Mnnlelpal  Ofllcere  In   General. 

«=»I24  (M.XSnp.)  Pension  Act,  March  30, 
1911,  applying  to  city  employts,  is  retrospec- 
tive as  well  as  prospective. — Van  Dyke  v.  Board 
of  Com'rs  of  Long  Branch,  96  A.  671. 
«s»l42  (Me.)  The  office  of  the  judge  of  the 
police  court  of  the  city  of  RocUand  is  incom- 
patible with  that  of  mayor  of  such  city,  and 
one  who  accepts  the  former  office  thereby  8aT> 
renders  such  election  or  right  of  election  as  be 
had  to  the  office  ot  mayor.— Howard  v.  Har- 
rington, 96  A.  709. 


<as»l42  (N.J.S(ip.)  Hie  oflice  of  member  ot 
board  of  chosen  freeholders  where  the  common 
council  bad  power  under  1  Gomp.  St  1910,  p. 
490,  to  fill  vacancies  in  the  board,  and  tliat  of  a 
member  of  the  common  council,  held  incompati- 
ble offices  under  3  Comp.  St  1910,  p.  3478,  so 
tbat  where  a  member  of  such  council  is  elected 
a  chosen  freeholder  and  accepts  the  office,  such 
action  creates  a  vacancy  in  the  council. — Wes- 
cott  v.  Scull.  96  A.  407. 

4=9 1 42  (N.J.Sup.)  Where  the  resignation  of  a 
member  of  the  common  council  of  a  city  was 
made  so  that  he  could  fill  a  vacancy  and  hold 
office  for  a  longer  period  than  bis  term,  bis  ap- 
pointment to  fill  Uie  vacancy  was  void  under 
3  Comp.  St  1010,  p.  3478,  }  79.— Doughty  v. 
Scull.  96  A.  664. 

(B)   Hnnlolpal    Departments    and    Offlcers 
Thereof. 

9=>I83(1)  (Me.)  Under  an  ordinance  of  a  city 
providing  that  the  city  marshal  shoidd,  with  the 
approbation  of  mayor  and  aldermen,  appoint  an- 
nually a  policeman  as  a  deputy,  one  not  a  police- 
man, whom  the  marshal  appointed,  and  who 
served  as  such,  was  de  facto  the  deputy  during 
his  time  of  service. — Barter  v.  City  of  Rockland, 
96  A.  773. 

Where  the  deputy  marshal  of  a  city,  daring 
his  service  was  merely  marshal  de  facto  because 
of  an  ordinance  requiring  that  a  policeman  be 
appointed  deputy,  while  the  incumbent  was  not 
such,  he  ceased  to  be  such  by  the  appointment 
of  a  police  officer  who  qualified  and  performed 
the  duties  of  the  office.— Id. 

^=>I83(3)  (Me.)  A  person  not  a  member  of  the 
police  force  of  a  city,  who  was  appointed  deputy 
marshal  under  ordinance  requiring  the  appoint- 
ment of  a  policeman,  after  his  removal  and  the 
appointment  of  his  successor  de  jure,  was  not  a 
person  interested,  and  could  not  have  certiorari 
to  quash  the  removal  proceedings. — Barter  v. 
City  of  Rockland,  96  A.  773. 

4=9 1 87  (N.Y.Sup.)  Where  a  policeman  appoint- 
ed under  an  ordinance  enacted  under  P.  L. 
1876,  p.  477,  served  the  Long  Branch  Commis- 
sion, created  by  P.  L.  1867.  p.  976,  and  incor- 
porated in  the  city  of  Long  Branch  by  P.  L. 
1904,  p.  376,  which  city  adopted  P.  L.  1903,  p. 
292,  as  amended  by  P.  L.  1904,  p.  346,  con- 
tinuously for  20  years,  and  became  60  years  of 
age,  he  was  within  Pension  Law  1911,  i  1,  and 
entitled  to  be  retired  on  half  pay,  though  the 
present  city  does  not  include  all  territory  of 
the  commission  and  embraces  outside  territory. 
—Van  Dyke  v.  Board  of  (jom'rs  of  Long 
Branch,  96  A.  671. 

«=»205  (Vt)  One  not  taxpayer,  legal  voter,  or 
inhabitant  of  city  of  Barre  heli  ^gible  to  of- 
fice of  water  superintendent  of  such  city.— 
State  T.  Lee,  96  A.  382. 

VZ.  PBOPEBTT. 

<3=>225  (Pa.)  Where  land  in  a  dty  had  been 
dedicated  for  public  use  and  th'e  dedication  had 
been  accepted,  the  city  held  subject  to  a  trust 
in  favor  of  the  public,  and  was  without  power 
to  sell  and  convey  the  land  for  private  pur- 
poses.—Board  of  Trustees  of  Philadelphia  Mu-. 
seums  V.  Trustees  of  University  of  Pennsyl- 
vania, 96  A.  123. 

®::»225  (Pa.)  A  board  of  trustees  created  by  a 
city  as  its  administrative  agent  to  manage  mu- 
seum and  premises  on  whicn  museum  buildings 
were  located  held  not  entitled  to  question  the 
city's  right  to  convey  property.— Board  of  Trus- 
tees of  Philadelphia  Museums  v.  Trustees  of 
University  of  PennsyLvaniSi  96  A.  126. 

Status  of  board  of  trustees  created  by  a  city 
as  its  administrative  agent  with  respect  to  prop- 
erty  which   an   ordinance  enacted    under   Act 
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April  25,  1903  (P.  L.  814),  authorized  it  to 
holcl,  held  not  changed  by  such  ordinance. — Id. 
That  tiie  federal  government  had  appropriat- 
ed money  to  erect  exposition  buildings  on  city 
property  held  not  to  entitle  the  federal  govern- 
ment to  object  to  the  conveyance  of  the  prop- 
erty for  private  purposes,  though  a  few  of  the 
buildings  remained  and  were  occupied  by  a 
museum.— ;Id. 

IX.  PmBUO  niFHOVEMXiirTS. 
(O  Contnusta. 

(S=>350  (N.J.)  Where  a  city's  contract  is  set 
aside  for  irregularity,  there  may  be  recovery  as 
on  quantum  meruit  for  reasonable  cost  and 
expense  incurred  in  prosecuting  the  contract  be- 
fore legal  attack,  irrespective  of  any  benefit 
therefrom. — Armitage  v.  Essex  Const.  Co.,  96 
A.  888. 

€=3358  (Del.)  Where  a  contract  of  a  town  sew- 
er commission  for  sewer  construction  provided 
for  a  penalty  for  delay  for  each  day  elapsing 
without  completion  after  the  date  named  for 
the  completion  of  the  contract,  and  the  com- 
misaion  certified  the  amount  due  the  contractor 
without  deducting  such  penalty,  its  determina- 
don  was  conclusive  as  to  the  amount  due. — 
Hcrdman  v.  SUte,  96  A.  199. 
«=3373  (N.J.Cfa.)  One  furnishing  material  to 
corporation  contractor  on  municipal  improve- 
ments, but  filing  notiae  of  lien  after  decree  of 
insolvency  and  appointment  of  receiver  for  the 
corporation,  acquired  no  lien,  the  assets  being 
then  vested  in  the  receiver,  so  that  no  liens 
could  be  established;  3  Comp.  St.  1910,  pp. 
3315,  3317,  if  38,  40,  not  contemplaUng  an 
itjchoate  lien  before  filing  notice  thereof. — Macli 
Mfg.  Co.  T.  Citizens'  Const  Co.,  96  A.  101. 

That  a  receiver  for  an  insolvent  corporation 
conducted  worlc  on  a  municipal  improvement 
and  used  material  furnished  prior  to  the  in- 
solvency proceeding  does  not  entitle  a  material- 
man to  a  lien  as  against  the  insolvent  corpora- 
•tion,  when  notice  was  filed  after  the  appoint- 
ment of  the  receiver. — Id. 

Where  a  materialman  sued  to  enforce  a  lien 
ngainst  funds  of  a  municipality  due  an  insolvent 
contractor,  he  could  not  in  that  action  attaclc 
a  claim  of  a  banlc  to  which  the  funds  had  been 
assigned,  but  it  was  the  duty  of  the  receiver  to 
pass  on  the  banlc'a  claim ;  bis  determination  t>e- 
ing  subject  to  review.— Id. 
«=»373  (N.J.Ch.)  Under  3  Comp.  St  1910,  p. 
3315,  materialman's  lien  held  to  attach  only  to 
balance  due  from  municipality  to  contractor 
after  deducting  liquidated  damages  for  delay  in 
completing  contract.— Wood  v.  Ocean  City,  96 
A.  489. 

(D)  Damarea. 

«S9385(1)  (Me.)  Where  the  city  council,  puraa- 
ant  to  an  order  to  change  the  ^ade  of  a  street, 
entered  into  a  contract  re({uinng  the  lowering 
of  the  grade,  the  municipality  is,  under  Rev.  St. 
c.  23,  I  68,  liable  for  damages  suffered  by  an 
abutting  landowner. — Turner  v.  City  of  Port- 
land, 96  A.  742. 

Where  no  work  was  done  on  a  8tr<>et  designat- 
ed several  years  before  as  a  state  road  under 
Pub.  Laws  1907,  c.  112,  held,  that  the  munici- 
pality, having  changed  the  grade  of  the  street, 
18  liable  in  damages  therefor. — Id. 

Where  the  state  highway  commission  did  no 
work  upon  a  street  designated  as  a  state  aid 
highway  until  after  the  city  had  changed  the 
grade  and  begun  .  work  under  a  contract,  held 
that,  under  Pub.  Laws  1913,  c.  130,  |f  8,  14, 
the  city,  and  not  the  Commission  waa  liable  for 
injuries  resulting  from  the  change  in  grade. — Id. 
«s»394(l)  (Conn.)  Owner  of  land  behind  which 
a  new  highway  was  opened  without  taking  any 
of  it  held  not  oititled  to  recover  as  damages 
any  expenditure  made  necessary  or  probable  by 
the  improvement. — Gaylord  v.  City  of  Bridge- 
port, 9«  A.  936. 

€=9396  (Conn.)  Under  Bridgeport  City  Char- 
ter, {i  54,  58,  60-63,  providing  that  the  lay- 


out of  a  new  highway  la  a  public  improvement, 
etc.,  property  owner  behind  whose  land  a  new 
highway  was  opened  without  taking  any  of  it, 
damaged  thereby  more  than  he  was  specially 
benefited,  was  entitled  to  an  assessment  of  con- 
sequential damages  in  excess  of  benefits. — Gay- 
lord  V.  City  of  Bridgeport,  96  A.  936. 

(B)  Asaeasments  for  Beaeata,  aad  Speeial 

Taxea. 

«=>425(3)  (Md.)  Acts  1914,  c.  37,  requiring 
street  railway  companies  to  pay  the  cost  of  pav- 
ing within  tracks,  etc.,  held  to  levy  a  special 
assessment  on  property  of  such  corporation  for 
a  local  improvement. — United  Rys.  &  Electric 
Co.  of  Baltimore  v.  (Xty  of  Baltimore,  96  A. 
880. 

<@=9425  (Pa.)  The  roadbed  and  right  of  way  of 
a  railroad  are  exempt  from  assessment  for  mu- 
nicipal improvements ;  but  this  exemption  does 
not  extend  to  the  stations,  platforms,  and  other 
railroad  proi>erty  not  absolutely  necessary  to 
the  exercise  of  its  corporate  franchises. — South 
Fork  Borough  t.  Pennsylvania  R.  Co.,  96  A. 
710. 

^=»437  (Md.)  Special  assessment  made  upon  de- 
fendant street  railwaj  for  improvement  of 
streets  of  city  of  Baltimore  held  void,  where 
the  paving  was  not  of  special  benefit,  notwith- 
standing reservation  in  its  charter  (Acta  1900, 
c.  319),  and  in  Const  1867,  art  3,  {  48, 
of  power  to  amend  charter. — United  Rys.  & 
Electric  Co.  of  Baltimore  t.  City  of  Baltimore, 
96  A.  880. 

i&=35l9  (Pa.)  That  a  municipal  lien  includes 
railroad  property  not  lienable  does  not  inval- 
idate it  as  to  lienable  property. — South  Fork 
Borough  V.  Pennsylvania  B.  Co.,  96  A.  710. 

(F)  Einforeemeat  of  Aaaeaameats  and  Spe- 
cial Taxea. 

®=>57l  (Pa.)  On  appeal  in  proceedings  against 
a  railroad  company  to  enforce  a  municipal 
lien,  the  question  whether  too  much  land  is 
covered  by  the  lien  as  claimed  need  not  be  de- 
termined, as  purchaser  at  sale  would  acquire 
title  only  to  property  rightfully  assessed.— 
South  Fork  Borough  v.  Pennsylvania  R.  Co., 
96  A.  710. 

X.  POLICE  POWXB  Ain>  KEOTTUL- 
TIONS. 

(A)  Delesatloa,    Extent,    aad    Bxereise    at 
Power. 

©=589  (Md.)  As  Baltimore  City  Charter,  t  6 
(8),  authorizing  regulation  of  navigation  in  a 
river  outside  the  city  limits,  does  not  provide 
for  regulation  of  loading  of  explosives,  held  that 
the  city  is  not  liable  for  exploeion  resulting  from 
handling  explosives  with  iron  hooks  at  a  point 
outside  the  city  limits,  contrary  to  municipal 
ordinance.— Gutowski  y.  City  of  Baltimore,  96 
A.  630. 

€=»623  (DeLSuper.)  An  incorporated  town's 
authority  conferred  on  it  by  the  Legislature  to 
prevent  and  abate  nuisances  would  not  justify 
an  abatement  of  a  thing  as  a  nuisance  which 
in  fact  was  not  one. — Murden  v.  Commissioners 
of  Town  of  Lewes,  96  A.  506. 

ZI.  V8E  Ain>  BEOUULTIOir  OF  PUB- 
LIC PLACES.  PBOPEBTT, 
AMB  WOBKS. 

(A)   Streeta   aad   Other   Pnblle  Wara. 

«=9680,  681  (Md.)  Ordinances  of  a  city,  grant- 
ing to  a  railroad  permission  to  erect  a  building 
on  a  lot,  establishing  the  height  of  a  building, 
and  permitting  a  track  on  streets,  are  enacted 
in  the  exercise  of  the  police  power  of  the  city. 
—State  V.  Baltimore  &  O.  R.  Co.,  96  A.  636. 
©=3690  (DeLSuper.)  Mayor  and  commissioners 
of  incorporated  town  held  authorized  to  revoke 
permission  given  owner  of  houselMat  by  mayor 
to  place  it  within  limits  of  street  or  highway.— 
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Marden  t.  CJonualaBionen  of  Town  of  Lewea, 
86  iL  606. 

9=a692  (Dd.Super.)  Any  unlawful  tangible  ob- 
struction interfering  with  use  of  street,  avenne, 
or  highway  for  purpoaes  of  public  travel  and 
transportation,  held  a  public  nuisance. — Mnrden 
V.  Commissioners  of  Town  of  I/ewes,  96  A.  506. 

That  obstruction  of  highway  is  not  in  the 
part  usually  used  for  travel  held  not  to  pre- 
vent it  from  being  a  public  nuisance,  the  pub- 
lic having  the  right  to  use  any  part  of  the 
highway.— Id. 

9s»696  (DeI.Super.)  Mayor  and  commissioners 
of  incorporated  town  held  authorized  to  revoke 
permission  given  own^  of  houseboat  by  mayor 
to  place  it  within  limits  of  street  or  highway, 
bnt  until  revoked  no.t  authorized  to  remove 
houseboat. — Murden  v.  Commissioners  of  Town 
of  liewes,  96  A.  506. 

If  houseboat  was  on  pnbUc  highway  and  was 
a  nuisance,  owner  held  required  to  remove  it 
on  notice  from  town  commissioners,  and  oom- 
missioners  authorized  to  summarily  remove  it 
upon  owner's  refusal  or  failure  to  do  so. — Id. 

If  houseboat  was  not  upon  a  public  thorough- 
fare, but  upon  beach  between  the  thoroughfare 
and  the  water,  it  was  not  such  a  public  nui- 
sance as  the  town  authorities  had  a  right  to 
summarily  remove. — Id. 

Town  authorities  in  removing  houseboat  con- 
stituting nuisance  from  public  highway  held 
bound  to  exercise  ordinary  care  and  to  avoid 
doing  unnecessary  damage,  and  liable  for  any 
unnecessary  damage. — Id. 

9=»705  (Conn.)  Notwithstanding  plaintiff,  who 
was  run  down  by  defendant's  motor  car,  vio- 
lated a  general  statute  declaring  that  a  person 
overtaken  shall  as  soon  as  practicable  turn  to 
the  right  BO  as  to  give  half  of  the  road  recov- 
ery will  not  be  defeated  unless  the  violation  of 
the  statute  was  the  proximate  cause  of  the  in- 
jury.—Feehan  V.  Slater,  98  A.  159. 

^=s>705  (DeI.Super.)  In  action  for  death  of 
plaiiitiS's  wife  alleged  to  have  resulted  £rom_  de- 
fendant's negligence  in  driving  his  carriage 
against  her,  defendant  who  at  the  time  of  the 
accident  was  in  the  exercise  of  all  the  care 
that  a  reasonably  prudent  man  would  or  could 
have  exercised  under  the  circumstances,  was  not 
liable.— Reynolds  v.  Townsend,  96  A.  19T. 
^s»706  (Conn.)  In  action  for  personal  injuries 
received  when  run  down  by  defendant's  motor 
car,  a  charge  on  degrees  of  care  and  negligence 
held  proper.— Feehan  v.  Slater,  96  A.  159. 

(B)   Sewers,   Drains,   and   'Water   Conraes. 

^=9708  (Pa.)  In  a  proceeding  to  ascertain  the 
value  of  a  sewerage  system  taken  over  by  a  mu- 
nidpality  under  Act  April  19,  1901  (P.  L.  82), 
prooi  of  the  original  cost  is  competent  as  proof 
of  an  element  to  be  considered  in  ascertaining 
the  present  value. — Borough  of  Hanover  v.  Han- 
over Sewer  Co.,  96  A.  132. 

It  was  error  to  exclude  evidence  tending  to 
show  depreciation  of  the  system  when  the  plant 
was  taken  over. — Id. 

Evidence  as  to  the  company's  indebtedness 
should  have  been  excluded  as  ImmateriaL — Id. 

Where  it  appeared  that  the  company  accepted 
its  franchise  subject  to  the  municipality's  right 
to  take  over  the  system,  the  jury  should  not 
have  been  permitted  to  consider  losses  incurred 
in  establishing  the  business.- Id. 

Xn.  TOHTS. 

(A)  ESxarelse  of  QoTemiaental  bmA  Corpo- 
rate Powers  la  General. 

«s>735  (Md.)  As  the  duty  of  enforcing  ordi- 
nances is,  by  Baltimore  City  Charter,  g  744,  im- 
S>sed  on  police  commissioners  appointed  by  the 
overnor,  the  municipality  is  not  liable  for  in- 
juries resulting  from  failure  to  enforce  an  or- 


dinance regnlating  the  handling  of  explosives.— 
Gutowski  v.  City  of  Baltimore,  96  A.  630. 

While  a  municipality  may  be  liable  for  failure 
to  discharge  corporate  functions,  no  action  for 
damages  can  be  based  on  its  failure  to  discharge  , 
a  governmental  function,  as  to  enforce  an  ordi- 
nance relating  to  the  handling  of  explosives. 
—Id. 

(C)  Delects  or  Obstrncttons  In  Streets  and 

Otiier  Pabllo  Ways. 

€=>755  (N.H.)  A  traveler  injured  by  a  defect 
in  a  highway  has  no  remedy  at  common  law.— 
Ilickey  v.  City  of  Berlin,  96  A.  295. 
®=»76 1  (Md.)  A  municipality  must  keep  the  ap- 
proach to  its  public  markets  In  a  safe  condition 
for  public  travel;  and,  if  a  person  acting  with 
due  care  is  injured  by  its  negligence  in  failing 
to  do  so,  it  is  liable  in  damages. — Burke  v.  City 
of  Baltimore,  96  A.  698. 
<S=762  (N.H.)  A  city  was  not  liable  under 
Laws  1893,  c.  59,  {  1,  for  injuries  to  plaintiff 
from  a  culvert  from  which  the  earth  had  been 
washed  at  one  end  unless  it  was  originally  neg- 
ligent in  building  the  culvert  too  small,  or  sub- 
sequently negligent  in  failing  to  use  ordinary 
care  to  discover  the  condition  in  time  to  prevent 
the  accident.— Hickey  v.  City  of  Berlin,  96  A. 
296. 

«=>7e3  (N.H.)  Under  statutes  making  it  the 
duty  of  towns  to  maintain  sufBcient  culverts, 
they  perform  their  duty  In  the  premises  if  they 
maintain  such  culverts  as  the  ordinary  man 
would  maintain  in  similar  situations. — Uickey  v. 
City  of  Berlin,  96  A.  295. 

®=>766  (N.H.)  By  direct  provision  of  Laws 
1893,  c.  59,  §  1,  a  traveler,  injured  while  riding 
in  a  wagon  by  a  defect  in  construction  of  a  cul- 
vert, has  a  right  of  action  against  the  city  un- 
der duty  to  maintain  such  culvert. — Hickey  v. 
City  of  BerUn,  96  A.  295. 
iS=>821  (Md.)  In  an  action  against  a  city  and 
its  contractors  for  personal  injury  from  falling 
upon  the  pavement,  held  that  the  question  of 
the  defendants'  negligence  and  whether  it  caus- 
ed the  alleged  injury  were  for  the  jury. — Burke 
V.  City  of  Baltimore,  96  A.  693. 

Xm.  FX8CAX  MAKAOEMENT,  P1TBIJO 

DEBT,  SECVBITIES,  AND  TAXA^ 

TION. 

(B)   Administration     In     General,     Appro- 
priation, 'Warrants,   and   Farmemt. 

€=s>897  (Del.)  Where  it  was  in  the  power  of 
the  town  sewer  commission  to  determine  the 
amount  due  under  a  contract  for  sewer  con- 
struction, and  it  so  determined  the  amount,  it 
wag  the  treasurer's  duty  to  issue  a  warrant 
therefor,  whether  he  had  funds  sufficient  to  pay 
it  or  not— Herdman  v.  State,  96  A.  199. 

(D)  Taxes    and    Other    Revenne,    and    Ap- 

plication Thereof. 

9=3979  (Md.)  Where  assessors  for  a  city  agreed 
that  the  valuation  on  plaintiff's  property  fixed 
by  him  should  be  adopted,  the  collection  of 
taxes  based  on  a  subsequent  increase  in  valua- 
tion made  wifaont  notice  to  plaintiff  'will  be  en- 
joined.— City  of  Havre  de  Grace  v.  Lewis,  96  A. 
515. 

Where  an  owner  of  property  in  Havre  de 
Grace  was,  after  assessment  had  been  raised  by 
the  assessors  without  notice,  denied  appeal  to 
the  city  council  conferred  by  Acts  1878,  c.  440, 
ip  24,  25,  taxes  based  on  the  increased  valua- 
tion will  be  enjoined. — Id. 

MURDER.     • 

See  Homldde. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «s»726.  760. 
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NAMES. 

«=alO  (Vt)  trader  Acts  1908,  No.  117,  reqnlr- 
bag  recordation  of  trade-names,  a  return  giving 
^  the  name  of  plaintiff's  business  as  the  "Ver- 
mont Products  Company"  is  sufficient,  though 
the  true  name  was  the  "Vermont  Produce  Com- 
pany."—Nemi  V.  Todd,  96  A.  14. 

Under  Acts  1908,  No.  117,  8$  3,  6.  11,  an  ac- 
tion by  one  doing  business  in  a  name  other 
than  his  own  will  not,  where  the  return  was 
filcK]  before  the  action  was  commenced,  be  de- 
feated because  it  was  not  filed  within  ten  days 
after  beginning  business. — ^Id. 

NATIONAL  BANKS. 

Sea  Banks  and  Banking,  <S=>24a. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

n.   LAJTDS  UITDER  WATER. 

«s»37(6)  (N.J.)  Though  tidelands  leased  to  a 
canal  company  by  the  act  of  1867  (P.  L.  p.  251) 
were  leased  under  the  act  of  1871  (P.  L.  p.  44) 
to  a  railroad  company,  and  such  lease  destroy- 
ed the  state's  reversionary  interest,  yet,  the  pab- 
lic  havin{|  easements,  an  unauthorized  conTey- 
ance  by  riparian  commissioners  is  invalid. — Mc- 
Carter  v.  Lehigh  Valley  R.  Co.  ot  New  Jersey, 
96  A.  1017. 

NE  EXEAT. 

«=3|4  (N.J.Ch.)  Payment  of  the  penalty  of  de- 
faulted ne  exeat  bond  may  be  enforced  against 
the  surety  in  a  Court  of  Chancery  by  summary 
(iroceeding  on  an  order  to  show  cause.— Schrei- 
ber  V.  Sdireiber,  96  A.  85. 

NEGLIGENCE. 

See  Carriers,  ©=106-137,  177,  216,  320-347 ; 
Electricity:  Highways,  €=3197;  Insurance, 
«=»428;  Landlord  and  Tenant,  «=ie9 ; 
Master  and  Servant.  ®=»107-.S04 ;  Municipal 
Corporations,  iS=>705,  706.  821;  Physicians 
and  Surgeons,  $=>16,  IS ;  Railroads,  «=3275- 
484;  Street  Railroads,  «=»81-117;  Tele- 
graphs and  Telephones,  9=>54-73;  Theaters 
and  Shows,  4=>6. 

I.  ACTS  OR  OmSSIOHS  OONSTITirr* 
ING  NEGLIGENCE. 

(B)  Danveroaa       Sabstancea,      MaeliilBerj't 

(u>d    Otber    Inatrnmentallttea. 

9s»2l  ^d.)  Negligence  in  the  operation  of  a 
steam  shoTel  resulting  in  burning  property  may 
consist  in  the  use  of  one  improperly  constructed 
or  not  in  good  order,  or  not  supplied  with  suita- 
ble fixtures  to  prevent  fire,  or  m  failure  to  ex- 
ercise the  care  of  skillful,  prudent  and  discreet 
persons  under  like  circumstances,  due  care  de- 
pending in  every  case. on  the  surrounding  cir- 
cumstances.— American  Paving  &  Contracting 
Co.  V.  Davis.  96  A.  623. 

(C)  Condition  and  L'ae  of  Land,  BnlldlnKa, 

and  Other  Strncturea. 

<S=32(1)  (N.J.)  The  duty  of  one  who  invites 
another  to  come  on  his  premises  to  use  ordi- 
nary care  to  make  the  premises  reasonably  safe 
includes  the  duty  to  have  the  railing  of  a  bal- 
cony in  a  reasonably  safe  condition. — Sefler  ▼. 
Vanderbeck  &  Sons,  96  A.  1009. 

Where  the  owner  or  occupier  by  invitation  in- 
duces another  to  come  on  the  premises,  he  must 
exercise  care-  to  muke  the  premises  reasonably 
safe.- Id. 

n.  PROXIMATE  OAITSE  OF  INJURY. 

«=s>62(l)  (N.J.)  An  "intervening  cause"  is  an 
act  of  an  independent  agency  which  destroyji 
the  causal  connection  between  defendant's  neg- 
ligent *et  and  the  injury ;   the  independent  act 


being  the  immediate  eanse. — I>avenport  t.  Me- 
Clellan,  96  A.  921. 

Damages  are  not  recoverable  for  the  original 
negligent  act,  where  there  is  an  Intervening 
cause. — Id. 

<8=>62(3)  (N.J.)  The  act  of  a  child,  injured 
from  its  clothes  catchinjr  on  fire  when  it  put 
additional  leaves  on  a  fire  negligentiy  left  in 
a  street  by  defendant,  held  not  to  destroy  the 
causal  connection  between  defendant's  act  and 
the  injury.— Davoiport  v.  McClellan,  96  A. 
921. 

m.  CONTRIRUTORT  NEOlJOENGE. 

(O)  Imputed  Ifearllveaee. 

9=393  (Conn.)  The  negligence  of  the  operator 
of  a  motorcycle  cannot  be  imputed  to  a  gratu- 
itous passenger  riding  thereon  at  the  invita- 
tion of  the  operator  and  having  no  authority 
or  control  over  the  machine  or  the  operator.— 
Sampson  v.  Wilson,  96  A.  163. 

®=93  (N.J.)  Contributory  negligence  of  a  driv- 
er of  a  carriage  struck  by  a  car  is  not  im- 
putable to  one  riding  with  him  by  invitation 
without  hire.— Weber  v.  Philadelphia  &  R.  Ry. 
Co.,  96  A.  54. 

€=»93  (Vt)  The  negligence  of  an  automobile 
driver  in  sending  the  car  down  the  embankment 
of  a  culvert  was  imputable  to  plaintiff,  a  pas- 
senger in  the  car,  engaged  with  him  in  the  com- 
mon purpose  of  taking  two  ladies  for  an  after- 
noon's drive  to  view  a  lake. — ^Wentworth  v. 
Town  of  Waterbnry,  96  A.  334. 

XV.  ACTIONS. 

(A)  Rlvht  ot  Action,  Partlea,  Prellmlaary 
ProceedlnK*,  and  Pleadlnjr*. 

9=3 1 08  (Md.)  Averments  of  declaration  for 
damages  for  negligent  burning  of  plaintiff's 
house  by  sparks  emitted  from  defendant's  steam 
shovel,  held  sufficient  to  apprise  defendant  of 
the  nature  of  the  action. — ^American  Paving  & 
Contracting  Co.  t.  Davis,  96  A.  623. 

(B)  Bvldenac 

9=>i2l  (Conn.)  Doctrine  of  res  ipsa  loquitur 
held  not  to  difipense  with  proof  of  negligence, 
but  only  to  authorize  plaintiff  to  sustain  the 
burden  by  showing  how  accident  occurred  with- 
out showing  why  it  occurred.— Stebel  t.  Con- 
necticut Co.,  96  A.  171. 

Circumstances  justifying  inference  of  negli- 
gence tmder  the  doctrine  of  res  ipsa  loquitur 
stated.— Id. 

9=>  1 22  (Vt.)  The  burden  to  prove  freedom  from 
contributory  negligence  is  on  plaintiff. — Went- 
worth  V.  Town  of  Waterbuiy,  96  A.  334. 

9=3 1 25  (Md.)  Testimony  as  to  size  and  quan- 
tity of  sparks  emitted  from  defendant's  steam 
shovel  while  in  operation  near  plaintifTs  prop- 
erty a  few  days  before  and  after  a  fire  which 
damaged  plaintiff's  bouse  and  that  a  neighbor 
had  to  wet  his  house  with  a  hose  to  prevent  fire, 
was  admissible  as  tending  to  show  negligence  of 
the  defendant. — American  Paving  &  Contracting 
Co.  V.  Davis,  96  A.  623. 

Where  plaintiff's  house  was  damaged  by  fire 
alleged  to  have  been  caused  by  sparks  from  de- 
fendant's steam  shovel,  evidence  as  to  whether 
the  shovel  emitted  more  sparks  than  other  shov- 
els was  inadmissible,  the  fact  that  other  shovels 
also  emitted  sparks  being  no  excuse  if  defend- 
ant was  negligent. — ^Id. 

«B»I27  (Md.)  Where  ptaintUTa  house  waa  dam- 
aged by  fire  aileged  to  have  been  caused  by 
sparka  from  defendant's  steam  shovel,  evidence 
as  to  whether  horses  driven  near  the  shovel  were 
burned  by  sparks,  was  inadmissible. — American 
Paving  &  Contracting  Co.  v.  Davis,  96  A-  623. 

<S=9i3l  (Md.)  That  after  iilaintifrs  fire  alleged 
to  have  been  caused  by  sparks  from  a  steam 
shovel,  •  spark  arrester  was  put  on  tha  ahuvel 
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was  admissible. — American  Pa-ving  9t  Contract 
JDgCo.  V.  Davis,  96  A.  623. 

Where  plaintiff's  liouse  was  damaged  by  fire 
claimed  to  have  been  caused  by  sparks  from  de- 
fendant's steam  shovel,  placing  a  sparic  arrester 
on  the  shovel  after  the  fire,  was  inadmissible  as 
an  admission  of  defendant's  liability. — Id. 
^=3 1 34  (Md.)  Direct  proof  of  negligence  is  not 
necessary,  but,  like  any  other  fact,  it  may  be 
established  by  the  proof  of  circumstances  from 
which  its  existence  may  be  inferred. — Burke  t. 
City  of  Baltimore,  96  A.  693. 

(C)   Trial.  JadsmeBt,  and  Hevlew. 

4=»I36  (l^l.Super.)  In  an  action  for  damages 
for  the  death  of  plaintiff's  wife  by  defendant's 
negligence,  the  court  should  take  the  case  from 
the  jury,  where  the  plaintiff  failed  to  show  any 
negligence.— Reynolds  v.  Townsend,  96  A.  197. 
«=9l36  (Md.)  Evidence  held  sufficient  to  sup- 
port a  declaration  for  the  negligent  burning  of 
a  house  by  sparKs  from  defendant's  steam  shov- 
el, so  that  the  issues  of  cause  of  the  fire  and 
defendant's  negligence  were  properly  submitted 
to  the  jury.— American  Pavmg  &  Contracting 
Co.  V.  Davis,  96  A.  623. 

«=»I36(22)  (SJ.)  Under  the  evidence,  in  an 
action  for  the  death  of  an  invitee  while  follow- 
ing defendant's  superintendent,  from  falling 
from  the  balcony  of  defendant's  building  in  con- 
sequence of  a  guard  rail  being  insecurely  placed, 
hM  that  whether  defendant  was  negligent  in 
performing  its  duty  to  decedent  was  for  the 
Jury.— Seffer  T.  Vanderbeck  &  Sons,  96  A.  1009. 
«s>l36(27)  (N.J.)  Under  the  evidence  in  an  ac- 
tion for  the  death  of  a  customer  while  follow- 
ing the  defendant  lumber  company's  superin- 
tendent, from  {alUng  from  the  balcony  of  de- 
fendanirs  building  in  consequence  of  a  guard 
raii  being  insecurely  placed,  held  that  whether 
decedent  exceeded  the  bounds  of  his  ii^vitation 
was  for  the  jury.— Sefler  ▼.  Vanderbeck  &  Sons, 
96  A.  1009. 

4s»l4l  (Pa.)  In  track  laborer's  action  under 
the  federal  Employers'  Liability  Act  for  in- 
juries from  being  struck  by  an  engine  in  the 
railroad  yards,  held,  that  the  instruction  given 
relative  to  comparative  negligence  was  sub- 
stantially correct— Waina  v.  Pennsylvania  Co., 
96  A.  461. 

In  actions  under  the  federal  Employers'  Lia- 
bility Act,  where  the  evidence  justifies  a  find- 
ing that  both  defendant  and  plaintiff  were 
Suilty  of  negligence  contributing  to  the  acci- 
ent,  the  court  should  instruct  concerning  the 
rule  of  comparative  negligence  established  by 
snch  statute.— Id. 

^»I42  (Pa.)  In  action  under  the  federal  Em- 
ployers' LiabiUty  Act,  the  jury  should  first  de- 
termine whether  defendant  was  guilty  of  causal 
negligence;  then  whether  plaintiff  was  guilty 
of  such  negligence;  then,  if  both  issues  be 
found  in  the  affirmative,  determine  the  propor- 
tion of  fault  attributable  to  each  party,  and 
assess  damages  accordingly. — Waina  v.  Penn- 
sylvania Co.,  96  A.  461. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  New  Trial,  «=9l00,  105. 

NEWSPAPERS. 

See  libel  and  Slander,  «s>146k 

NEW  TRIAL 

See  Appeal  and  Error,  <8=99Tr,  079;    Criminal 
Law.  ig=3905-050. 


I.  NATVBE  AKB  SOOPB  OF  RZaiEDT. 

4=>8  (Conn.)  Striking  of  cause  from  jury  dock- 
et held  to  entitle  ea<ft  defendant  to  a  new  trial, 
though  notice  of  desire  for  jury  trial  was  in 
name  of  only  one  of  them.— Standard  Co.  v. 
Young,  06  A.  932. 

ZX.  OBOUMUS. 

(F)  Terdlet  or  Findlnsa  Contrary  to  Lav* 
or  BTldenee. 

«s»69  (B.I.)  The  power  of  the  court  to  grant 
a  new  trial  in  an  action  for  injury  caused  by 
the  accidental  discharge  of  defendant's  gun  is 
the  same  as  in  any  ordinary  case  where  con- 
flicting testimony  requires  its  submission  to  a 
jury.— Hawksley  v.  Peace,  96  A  866. 
<d=»66  (R.I.)  In  an  action  based  on  injury  by 
the  accidental  discharge  of  a  gun,  the  verdict  of 
the  jury  is  not  conclusive  on  the  ground  of 
absence  of  a  standard  of  liability,  which  is  the 
exercise  of  due  care. — Hawksley  v.  Peace,  06  A. 
856. 

«=»68  (Pa.)  The  remedy  for  the  willful  or  ca- 
pricious disregard  of  testimony  by  the  jury  is 
to  grant  a  new  trial.— Anderson  v.  Pittsburgh 
Rys.  Co.,  96  A.  1051. 

«=>68  (Vt)  The  disposition  of  a  motion  to  set 
aside  a  verdict  as  against  the  evidence  and  the 
weight  of  evidence  is  within  the  discretion  of 
the  trial  court.— Howton  v.  E.  A.  Stroat  Farm 
Agency,  96  A.  330. 

®=376  (Pa.)  Where,  in  an  action  under  the 
federal  Employers'  Liability  Act,  the  court  is 
convinced  that  the  jury  has  erred  in  fixing  the 
proportion  of  the  blame  due  to  defendant's  neg- 
ligence and  plaintiffs  contributory  negligence, 
it  should  not  hesitate  to  order  a  remittitnr  or 
grant  a  new  triaL— Waina  v.  Pennsylvania  Co., 
96  A.  461. 

$s>77  (Conn.)  Where  the  court  refused  to  di- 
rect verdict  for  the  defendant,  there  was  never- 
theless no  irregularity  or  impropriety  in  its 
setting  aside  a  verdict  which  the  )\uy  returned 
for  the  plaintiff  on  conflicting  evidence,  where 
it  was  so  unjust  as  to  justify  Buspiciun  of  prej- 
udice, etc. — Koma  v.  Thames  River  Specialities 
Co.,  96  A.  160. 

(H)    Newlr  Dlacovered  Evidence. 

®s»IOO  (Me.)  In  an  action  for  the  price  of  the 
work  by  the  contractor  to  build  a  concrete  wall 
across  the  mouth  of  defendant's  cove,  evidence 
of  defective  construction  at  the  wall,  revealed  by 
time  and  tide  after  trial,  was  newljr  discovered 
evidence,  existing  at  the  time  of  trial,  support- 
ing motion  for  new  trial. — Giles  v.  Robinson,  06 
A.  745. 

4=»I05  (Md.)  Where  complainant's  newly  dis- 
covered evidence  would  go  only  to  contradicting 
perjured  evidence  of  adversary,  and  on  appeal 
from  the  judgment  the  case  had  been  determin- 
ed exclusive  of  the  perjured  testimony,  com- 
plainant held  -not  entitled  to  new  trial.— Wilmer 
v.  Placide,  96  A.  621. 

m.  PBOOEXmiNGB  TO  FBOGURE 
NEW  TKIAI.. 

«=»HI  (R.I.)  Under  Gen.  Laws  1909,  c.  297, 
f{  1  and  2,  persons  who  were  Dot  parties  to  an 
equity  suit  are  not  entitled  to  have  the  decree 
vacated  and  new  trial  granted. — I^imitive  Meth- 
odist Church  of  Rhode  Island  v.  Homer.  96  A. 
818. 

Under  Gen.  Laws  1909,  c.  297,  I  3,  a  cestui 
que  trust  who  was  not  a  party  to  a  suit  in  which 
decree  was  rendered  against  trustee,  the  holder 
of  the  legal  title,  is  not  entitled  to  a  new  trial. 
— ^Id. 

«=3 140(3)  (R.I.)  Evidence  in  an  action  for  in- 
juries caused  by  the  accidental  discharge  of  de- 
fendant's gun  held  sufficient  to  warrant  the 
granting  of  a  new  trial,  where  verdict  was  for 
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the  defendaat  oricliiftU7'— Hawksley  ▼.  Peace, 
96  A.  856. 

9=>I50  (Vt.)  A  new  trial  was  denied  when 
newly  discovered  evidence  was  not  sufficiently 
decisive  to  make  it  reasonably  probable  that  it 
would  change  the  result.— GilfiUan  t.  OilfiUan's 
Estate,  96  A.  704. 

«=>I6I  (Vt.)  Where  the  trial  of  a  brakeman's 
action  for  injury  at  common  law  erroneoasly 
excluded  the  issue  that  the  right  of  action,  if 
any,  was  under  the  federal  Employers'  Liabil- 
ity Act,  a  new  trial  should  he  had  without  any 
restrictions  upon  either  party  consequent  upon 
the  result  at  the  former  trial,— Carpenter  t. 
Central  Vermont  By.  Co.,  96  A.  373. 
^s»l68  (Me.)  The  Supreme  Court,  on  the  usual 
motion  for  new  trial,  cannot  disturb  a  verdict 
determining  an  issue  solely  of  fact,  unless  it  is 
manifestly  wrong. — Bridges  v.  Patterson,  96  A. 
142. 

$=3 1 68  (Me.)  The  burden  is  on  the  party  mov- 
ing for  a  new  trial  to  show  that  the  jury  were 
not  warranted  in  finding  as  they  did. — B.  J. 
Caldwell  Co.  v.  Oushnoc  Paper  Co.,  96  A.  730. 
^=>I68  (Me.)  Where  there  is  a  verdict  for  plain- 
tiff and  defendant  moves  for  new  trial,  defend- 
ant has  the  burden  of  convincing  the  court  that 
the  verdict  was  manifestly  wrong. — ^Eldridge  v. 
O'Connell,  96  A.  744. 

$=>I68  (Me.)  A  verdict  against  the  weight  of 
the  evidence  will  not  be  reversed  on  motion  for 
new  trial  in  the  appellate  court. — Gore  v.  Gore, 
96  A.  780. 

$=»I68  (Me.)  BulingB  and  instructions  held  not 
necessarily  controlling  so  as  to  enable  them  to 
be  reviewed  on  motion  for  new  trial  in  the  Su- 
preme Judicial  Court  without  exceptions  having 
been  taken.— Littlefleld  v.  Littlefield,  96  A.  789. 
^=3 1 68  (Me.)  Where  charge  is  not  made  part 
of  case  on  motion  for  new  trial,  it  must  bo  as- 
sumed that  appropriate  instructions  were  giv- 
en.—Gray  V.  Maine  Cent  K.  Co.,  96  A.  1067. 
^s»l68  (Vt.)  On  petition  for  new  trial  based 
on  failure  of  petitioner,  plaintiff  in  original  ac- 
tion, to  get  a  hearing  on  its  exceptions  reserved 
at  the  trial,  and  in  view  of  P.  S.  f  6208,  held, 
that  there  was  such  a  want  of  diligence  in  at- 
tending to  the  filing  of  the  exceptions  as  de- 
feated the  petition. — Hotel  Vermont  Co.  v, 
Moore,  96  A.  382. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINATION. 

See  Elections,  «=s>12a 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  «s»190. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  N9te8. 

NOTICE. 

See  Carriers,  «s>159;  Chattel  Mortgages,  «=> 
148 ;  Evidence,  ®=»185  ;  Execution,  ®=»99 ; 
Insurance,  9=»S78,  639-558;  Lis  Pendens; 
Master  and  Servant,  <S=>3"J8,  403;  Mechan- 
ics' Liens,  «=3ll8;  Partnership,  4s>159; 
Taxation,  €=>482,  658 ;  Vendor  and  Purchas- 
er, «=9231. 

NUISANCE. 

See  Municipal  Corporations,  Q=>623 ;  Negli- 
gence; Bailroads,  ^»113;  Waters  and  Wa- 
ter Conrses,  4=9196. 


X.     FBIVATE  NTTXSAKOES. 

(A)   Nature  of  Injury,  anA  Uabilltr  Tber«- 
tor. 

®=»3  (Del. Super.)  A  "nuisance"  may  be  any- 
thing which  essentially  interferes  with  the  enj<^- 
ment  of  life  or  property. — ^Murden  ▼.  Commis- 
sioners of  Town  of  Lewes,  96  A.  506. 

(D)  AetlOB*  for  Daakaacea. 

^s49  (Pa.)  In  an  action  for  damages  to  land 
from  maintenance  of  a  burning  dump  giving  off 
gases  injurious  to  vegetation,  held,  that  the 
burden  was  on  plaintiff  to  show  by  expert  tes- 
timony the  injurious  effect  of  the  gases. — Bibb- 
lett  V.  Cambria  Steel  Co.,  96  A.  649^, 

Evidence  held  inaufEcient  to  show  tnat  gases 
from  a  burning  dump  maintained  by  defendant 
injured  the  vegetation  on  plaintiff's  land. — Id. 

Evidence  that  the  maintenance  of  a  burning 
dump  by  defendant  caused  onnoyance  to  people 
in  the  neighborhood,  held  not  to  authorize  re- 
covery for  injuries  to  plaintiff's  health. — Id, 
4=350  (Pa.)  Damages  cannot  be  recovered  for 
injuries  to  health  from  the  maintenance  of  a 
burning  dump  which  gives  off  injurious  gases, 
in  the  absence  of  any  evidence  from  which  the 
jury  may  estimate  the  compensation  to  which 
plaintiff  is  entitled.— Bibblett  v.  Cambria  Steel 
Co..  96  A.  649. 

A  recovery  of  damages  for  being  forced  to 
abandon  a  dairy  business  by  defendant's  wrong- 
ful acts,  held  unauthorized  where  plaintiff  tail- 
ed to  show,  at  least  approximately,  the  gross  in- 
come of  the  business,  and  the  estimated  ex- 
penses, itemizing  them  as  far  as  possible,  so  that 
the  jury  could  have  something  on  which  to  base 
an  award. — ^Id. 

H.  FUBUO  NTTESAKOES. 

(A)   Nature  of  Injury,  and  Llaltlllty  'Tkere- 
for. 

€=359  (DeLSuper.)  A  nuisance  is  "public"  when 
it  affects  the  rights  to  which  every  citizen  is 
entitled. — Murden  v.  Commissioners  of  Town  of 
Lewes,  96  A.  506. 

4=>6I  (Conn.)  A  public  pleasure  resort  and 
picnic  ground  is  not  necessarily  a  common-law 
nuisance.— Bockville  Water  &  Aqueduct  Co.  v. 
Koelsch.  96  A.  947, 

4=361  CN.J.)  Diversion  of  water  of  a  stream  so 
that,  when  returned,  it  was  p<dluted,  and  its 
quality  appreciably  impaired  to  the  injury  of 
others,  held  to  constitute  a  public  nuisance,  and 
not  a  reasonable  use  such  as  a  riparian  owner  is 
entitled  to  make. — Auger  &  Simon  Silk  Dyeing 
Co.  V.  East  Jersey  Water  Co,,  96  A.  60, 

OBJECTIONS. 

See  Appeal  and  Error,  4=9185-242;  Criminal 
Law,  4=»696,  1082,  1043 :  Trial,  4=>84,  85, 
105,  272 ;   Witnesses,  4=»TO, 

OBSTRUCTIONS. 

See  Highways,  4=3l97. 

OFFICERS. 

See  Clerks  of  Courts;  Corporations,  4=>30S- 
432;  Elections,  4=3273;  Evidence,  «=>246; 
Health  ;  Highways,  4=395 ;  Judges :  Justices 
of  the  Peace ;  Mandamus^  4s>74;  Municipal 
Corporations,  4=»124-206;  Prisons,  4=>11; 
Beceivers;  Sheriffs  and  Constables;  Towns, 
4=>26. 

I.  AFFOHmtSlfT,      QVALXFICA'nON, 

Am   TENURE. 

(C)  Bllarlblllty  and  «lnallfloation, 

4=>30  (N.J.Sup.)  The  office  of  local  health  of- 
ficer or  health  inspector  since  passage  of  health 
act  of  1887  is  an  office  subordinate  to  the  board 
of  health  and  incompatible  with  membership  in 
that  body.— Clay  v.  Civil  Service  Commission, 
96  A.  863. 
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(D)  !>•  Fa«4o  OM«era. 

4=>4$  (Vt)  Waterworks  superintendent  of  Bur- 
lington held  not  an  "officer"  entitled  to  recover 
salary  from  de  &cto  superintendent  illegally  ap- 
pointed in  his  place  upon  his  illegal  removal.— 
Kidder  v.  Wilson.  96  A.  750. 

(F)  Term  of  Office,  VaoamoleB,  and  Hold- 
lav  Ovtr, 

^^55(2)  (Me.)  One  person  cannot  ludd  two 
incompatible  offices,  and  the  acceptance  of  the 
latter  office  vacates  ipso  facto  the  prior  one. — 
Howard  ▼.  Harrington,  96  A.  769. 

H.  TnXE  TO  ANB  POaSESSZOIf  OF 
OFFICE. 

^»83  (Me.)  Possession  of  an  office  is  neces- 
sary to  give  a  de  facto  officer  any  rights  in  pro- 
ceedings to  try  title  to  the  office.— Barter  t. 
City  of  Eockland,  96  A.  773. 

OPINION  EVIDENCL 

See  Evidence,  «=>471-^53. 

ORAL  TRUSTS. 

See  Trasts,  «»17,  1& 

ORDER  OF  PROOF. 

See  Trial,  «=»5d,  63. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  9=>73S. 

PARENT  AND  CHILD. 

See  Bastards;  Master  and  Servant,  «=»388, 
88S. 

PAROL  EVIDENCE. 

See  Bonndariee,  $=335 ;  Evidence,  «=>40S-161. 

PARTIES. 

See  Pleading,  «=o3,  111. 

For  parties  on  appeal  and  review  of  nilings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  the  various  specific  topics. 

m.   inSW  FABTIEB  AirO  CHANGE  OF 
FABTIE8. 

4=»e5  (Pa.)  In  an  action  bv  husband  and  wife 
for  damages  to  realty  owned  by  them  in  sever- 
alty, held,  that  the  court  properly  permitt^  tiie 
husband  to  amend  his  statement  at  the  trial  by 
striking  out  the  wife's  name  and  limiting  the 
claim  to  damages  to  big  property. — Ribblett  v. 
Cambria  Steel  Co.,  96  A.  649. 

V.  DEFECTS,  OBJECTIONS.  AND 
AMENDMENT. 

4=^84  (Md.)  Nonjoinder  or  defense  of  the  want 
of  necessary  parties,  when  apparent  upon  the 
face  of  the  bill,  can  be  availed  of  by  demurrer 
to  the  bill. — Henderson  v.  Harper,  96  A.  650. 

PARTITION. 

n.  ACTIONS  FOB  PARTITION. 

(B)   Fraceedingrit   and  Relief. 

4s»56  (N.J.)  In  partition  suit  by  two  of  testa- 
tor's five  daughters  devised  a  homestead  with 
power  to  sell,  joint  and  several  plea  that  will 
directed  that  property  be  not  sold  so  long  as 
daughters  required  or  needed  it  for  a  home, 
and  that  defendants,  the  other  daughters,  so  re- 
quired and  needed  it,  held  bad,  and  overruled. 
—Wain  V.  Wain,  96  A.  891. 


PARTNERSHIP. 

See  Evidence,  4=>472;  Limitatien  of  Actions, 
«=.121. 

IV.   RIGHTS  AND  I.IABIZ.ITIES   AS 

TO  THIRD  PERSONS. 

(A)   RepresentatloBL    of   Firm   br    Partner. 

$:»I59  (N.J.)  If  any  member  of  a^partnership 
holding  a  judgment  against  a  bankrupt  had  no- 
tice of  the  bankrupttjy  proceedings,  all  the 
partners  were  affected  by  it — Claflin  v.  Wolff, 
96  A.  73. 

(D)  Aetlons  By  or  Acalnst  Firm*  or  Part- 
ner*. 

®=»2I7  (Md.)  In  assumpsit,  evidence  held  suffi- 
cient to  show  that  loan  transaction  involved 
was  not  a  partnership  transaction,  though  de- 
fendants were  partners  in  law  business.— H.  B. 
Tippett  &  Bro.  v.  Myers,  96  A.  678. 
€:^2I8  (Md.)  In  assumpsit,  instruction  that 
partnership  of  defendants,  having  been  alle^d, 
and  not  denied  in  the  next  succeeding  pleading, 
is  admitted,  is  error  where  there  is  proof  that 
the  transaction  involved  was  not  a  partnership 
transaction.— B.  B.  Tippett  &  Bro.  v.  Myers, 
96  A.  678. 

PARTY  WALLS. 

^»4(4)  (Pa.)  A  use  for  more  than  21  years  of 
a  party  wall  located  on  the  land  of  an  adjoining 
owner  held  presumably^  a  license  which  ripened 
into  an  easement  restricted  to  the  buildings  ex- 
isting when  the  easement  was  created.— Brown 
&  Hamilton  Co.  t.  Johnson,  96  A.  823. 
®=>6  (Pa.)  Where  adjoining  owners  used  for 
more  than  21  ^ears  a  wall  built  on  the  land 
of  one  who  during  such  time  extended  the  wall, 
the  other  was  properly  enjoined  from  umng  it  in 
the  erection  of  an  addition  to  her  buildinK.— 
Brown  &  Hamilton  Co.  v.  Johnson,  96  A.  823. 

PASSENGERS. 

See  Carriers,  «=s>240-347. 

PASSIVE  TRUST. 

Bee  Trusts,  «=»136. 

PASTERS. 

See  Elections,  «=>182. 

PAYMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  E-tecutors  and  Administrators, 
«=»86,  481;  Insurance,  €=>760;  Judgment, 
<8=»878;  Mortgages,  $=33J)8;  Principal  and 
Surety,  i8=»l(B,  17i9,  190;  Sales,  ®=>391; 
Subrogation ;   Vendor  and  Purchaser,  €=>334. 

H.  APPLICATION. 

9=s>36  (Me.)  Neither  debtor  nor  creditor  can 
claim  the  right  to  appropriate  a  payment  to  a 
particular  item  of  an  account  after  controversy 
has  arisen.— T^high  Coal  &  Navigation  Co.  v. 
McLeod,  96  A.  736. 

■e — '44  (Me.)  When  neither  debtor  nor  creditor 
applies  a  payment  to  a  particular  item  of  an  ac- 
count, tiie  law  applies  it  to  the  extinguishment 
of  the  earliest  item.— Lehigh  Coal  &  Navigation 
Co.  V.  McLeod,  96  A.  736. 

IV.  PLEADINO,  EVTDENOE,  TRIAI., 
AND  REVIEW. 

4=s>66  (Md.)  In  suit  to  compel  administrator 
to  release  mortgage  as  cloud  on  title,  presump- 
tion of  payment,  arising  from  mortgagor's  20 
years'  possession  after  maturity,  without  lien- 
holders  making  claim,  held  not  sufficient  to  sup- 
port such  affirmative  telict— <3acy  v.  Slay,  96 
A.  690. 
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PENALTIES. 

See  Healtb,  «s>3& 

PENDENCY  OF  ACTION. 

See  lis  Pendena. 

PENSIONS. 

See  Municiikal  Corporations,  «3»124,  187. 

PERPETUITIES. 

<S=>4(9)  (Pa.)  Deed  of  bonds  in  trust  for  gran- 
tor's children  till  the  death  of  the  last,  then 
for  grandchildren  till  10  years  after  youngest 
becomes  of  age,  violates  rale  against  perpetui- 
ties—In re  Kountz'8  Trust,  9ft  A.  1097. 

PERSONAL  INJURIES. 

See  Carriers,  *=»320-347 ;  Constitutional  Law, 
«=»245,  301 ;  Damages,  <S=995,  lOO,  130,  158; 
Master  and  Servant,  <S=>107-304;  Neeli- 
gence;   Railroads,  iS=»275-351. 

PHYSICIANS  AND  SURGEONS. 

€ss>l|  (R.I.)  license  of  physician  frequently 
guilty  of  drunkenness  and  indecent  acts  in  pub- 
he,  and  who  had  twice  been  convicted  of  being  a 
common  drunkard,  and  had  named  price  for 
illegal  acts  to  several  consultants,  hem  properly 
revoked  by  state  board  of  health  under  provi- 
sion therefor  of  Gen.  Laws  1909,  c.  193,  J  5.— 
Senior  v.  State  Board  of  Health,  96  A.  340. 
<S=>I4  (Me.)  A  physician  impliedly  agrees  with 
his  patient  not  only  to  possess  ordinary  learning 
and  skill,  but  to  use  nis  best  skill  and  judg- 
ment.— Nickerson  v.  Qerrish,  96  A.  235. 
<S=>I6  (Me.)  For  liability  of  a  physician  for 
mistake  in  diagnosis,  it  must  have  been  the  re- 
sult of  failure  to  use  care,  diligence,  skill,  and 
judgment — Nickerson  v.  Gerrish,  96  A.  235. 
<g=>l8  (Me.)  A  verdict  for  $5,000  for  a  physi- 
cian diagnosing  and  treating  a  fracture  of  the 
leg  as  a  sprain  held  excessive,  and  required  to 
be  reduced  to  ?3,000.— Nickerson  v.  Qerrish, 
96  A.  235. 

PICNIC  GROUNDS. 

See  Kuisance,  «=3>dl. 

PLANS. 

See  Contracts,  «s>199. 

PLEADING. 

See  Interpleader;   Parties,  ®=>84. 

For  pleadings  in  particular  action^  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  Aim  AIXEOATIONS  IN 
OENEKAI.. 

^=93  (NJ.)  As  there  are  no  formal  pleadings 
in  the  district  courts,  a  defense  that  the  plain- 
tiff is  a  fictitious  person  may,  in  the  absence 
of  statute  providing  otherwise,  be  raised  ore 
tenus. — Baldauf  t.  Nathan  Russell,  Inc.,  96  A. 
96. 

9=332  (Md.)  In  an  action  on  a  written  con- 
tract, whether  a  deed  or  a  simple  contract^  the 
pleader  need  not  set  out  verbatim  the  wntten 
instrument,  but  may  Instead  state  only  its  legal 
effect.— John  W.  Waldeck  Go.  v.  Emmart,  96  A. 
634. 

4=935  (R.I.)  In  an  action  by  tenants  in  com- 
mon of  a  wood  lot  against  one  authorized  by 
their  cotenant  to  enter  and  cut  timber,  where 
the  plaintiffs  sought  to  impose  a  penalty  creat- 
ed by  statute,  which  in  fact  gave  them  no  right 
of  action,  the  reference  to  the  statute  could  not 
be  eliminated  as  surplusage  and  the  pleading 
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stand  as  a  good  declantlon  for  a  eonunon-law 
trespass.— Buchanan  v.  Jencks,  96  A.  307. 

in.   FLEA  OB  AH8WER.  OROSS-COK- 

FLAINT,  AlTD  AFFIDAVIT 

OF  DEFENSE. 

(A)  Defenses  tn  General. 

^»94  (Vt.)  As  the  statute  contemplates  only 
a  single  notice  of  defenses  in  an  action  of  tres- 
pass and  trover,  a  notice  Is  not  bad  because 
containing  two  defenses  not  separately  stated, 
either  of  which  would  defeat  the  action ;    du- 

licity  being  a  defect  only  in  form. — Bocash  t. 

'artin,  96  A.  332. 

(B)   DUntorx  Plena  and   Matter   In  Abate- 
ment. 

i3=»lll  (N.J.)  Upon  judgment  for  defendant  on 
his  plea  in  abatement  that  there  was  no  snch 
person  as  the  alleged  plaintiff  in  the  suit,  the 
proper  judgment  is  to  quash  the  writr-Baldauf 

V.  Nathan  Russell,  Inc.,  96  A.  96, 

The  burden  of  establishing  the  truth  of  a 
plea  in  abatement  that  the  plaintiff  was  a 
fictitious  person  was  upon  the  defendant. — Id. 

V.  DEMURRER  OB  EXCEPTION. 

€=92 1 2  (Vt.)  A  party  opposing  a  petition  for  a 
new  trial,  by  signing  a  statement  of  facts  to 
be  filed  in  the  ease,  waived  the  demurrer  and 
left  the  case  for  consideration  on  the  merits. — 
Hotel  Vermont  Co.  v.  Moore,  96  A.  382. 
€=>22l  (Pa.)  Order  overruling  demurrer  to 
statement  is  not  final  judgment,  but  defendant 
may  raise  same  legal  questions  in  affidavit  of 
defense.— Commonwealth  t.  Moran,  96  A.  1089. 

VI.  AMENDED  AND   SUPPLEMENTAI. 
PI.EADINGS   AND  REPI.EADER. 

€=236(4)  (Conn.)  Where  more  than  two  weeks 
after  final  argument  plaintiff  moved  to  amend 
his  complaint,  the  trial  court  might  in  its  dis- 
cretion refuse  the  amendment— McMahon  v. 
Plumb,  96  A.  958. 

<S=>248  (Me.)  In  an  action  for  the  price  of  bar- 
rels and  bags  of  "potatoes,  roots,  and  vegeta- 
bles," though  the  -expression  was  a  trade-name 
for  a  brand  of  fertilizer,  plaintiff's  offered  amend- 
ment, Iv  the  insertion  of  "fertilizer  for"  before 
"potatoes,  roots,  and  vegetables,"  was  properly 
disallowed.— Consolidated  Rendering  Co.  v.  Har- 
rington, 90  A.  724. 

VXn.  PROFERT,  OTER,  AND  EXHIB. 
ITS.. 

€=»3II  (N.J.)  Complaint  omitting  clause  of 
bond  pleaded  was  sufficient  to  invoke  Supreme 
Court  rule  37.  authorizing  annexation  of  copy 
to  pleading.— City  of  Bridgeton  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  96  A.  918. 

IX.  BII.I.  OF  PARTICTTI.ARS  AND 
OOPT  OF  ACCOUNT. 

(3=>3I3  (R.I.)  A  bill  of  particulars  is  not  to 
make  a  pleading  good  in  law  which  would  oth- 
erwise be  defective,  but  merely  to  furnish  the 
opposing  party  a  more  particular  and  detailed 
statement  of  facts.— Kenyon  y.  Hart,  96  A.  529. 
<S=3ie  (R.I.)  The  granting  of  a  bill  of  par- 
ticulars rests  in  the  discretion  of  the  trial 
court.— Kenyon  v.  Hart,  98  A.  529. 

The  denial  by  the  probate  court  of  a  bill  of 
particulars  requested  by  an  administrator, 
whose  removal  was  sought,  held  not  an  abuse 
of  discretion, — Id, 

XX.  MOTIONS. 

<S=>352  (N.J.Sup.)  It  not  being  dear  that  th« 

only  remedy  of  a  minor  employ^  for  injury 
is  under  Uie  Workmen's  Compensatioifk  Act,  but 
only  doubtful  whether  he  can  maintain  an  ac- 
tion at  law,  his  complaint  therein  will  not  be 
struck  out. — Young  v.  Sterling  Leather  Works, 
96  A.  1010. 
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•a»360  (N.J.Snp.)  A  motion  to  strike  oat  the 
complaint  admits  the  truth  of  its  allegations 
and  any  inferences  deducible  therefrom.— Craw- 
ford V.  Winterbottom,  96  A.  497. 
4=^60  (N.J.Sup.)  A  plea  of  respondent  in  quo 
warranto  must  on  motion  to  strike  out  be  as- 
sumed to  be  true. — Dougherty  v.  Scull,  96  A. 
664. 

Xn.  ISSUES.  PROOF,  AND  VARIAITOE. 

«S939I  (Conn.)  Where  defendant  denied  the 
happening  of  the  accident,  plaintiff  is  bound  to 
prove  that  it  happened  under  the  circumstances 
detailed  in  the  complaint,  and  must  show  that 
it  happened  on  or  about  the  time  laid;  that 
bang  one  of  the  circumstances.— Hubert  y. 
New  York,  N.  H.  &  H.  K.  Co.,  96  A.  967, 

XIU.  DEFECTS   ANO    OBJECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OB  JUOaMENT. 

^=3433(8)  (Oonn.)  In  action  for  damages  in  col- 
lision with  unlighted  vehicle,  failure  of  com- 
plaint to  allege  facts  requiring  light,  under 
Pnb.  Acts  1913,  c.  136,  held  not  available  aft- 
er trial  on  the  merits,  and  finding  and  judg- 
ment in  favor  of  plaintiff. — Gargan  v.  Harris,  96 
A.  940. 

4=>433  (Vt)  The  complaint  in  a  servant's  ac- 
tion for  negligence  must  allege  a  nonassumption 
of  risk,  and  the  omission  to  so  allege  is  a  fatal 
omission  not  curable  by  verdict. — Pette'a  Adm'r 
T.  Old  English  Slate  Co.,  96  A.  696. 

PLEASURE  RESORTS. 

See  Nuisance,  €s»61. 

PLEDGES. 

4=»3I  (Cona.)  The  holder,  of  a  note  to  secure 
which  collateral  had  been  pledged,  who  trans- 
ferred the  note  and  collateral  with  consent  of 
the  maker,  is  not  guilty  of  a  conversion  of  the 
collateral.— Hoyt  v.  Stuart,  96  A.  166. 
9=336  (Conn.)  In  an  action  for  conversion  of  a 
note  and  mortgage  given  as  collateral,  the  de- 
fendant may  show  the  value  of  the  mortgaged 
premises,  as  well  as  the  insolvency  of  the  mort- 
gagor who  gave  the  note  pledged,  to  establish  the 
value  of  the  collateral- Hoyt  v.  Stuart,  96  A. 
166. 

That  a  pledgor  was  not  a  party  to  a  proceed- 
ing to  foreclose  the  pledge  neld  not  to  entitle 
him  to  sue  for  conversion  and  collect  punitive 
damages,  including  a  reasonable  sum  for  the  ex- 
penses of  litigation,  less  the  taxable  costs  re- 
coverable.—Id. 

9=969  (Conn.)  Where  a  note  secured  by  a  mort- 
gage was  pledged  as  collateral,  the  pledgee  may 
secure  title  to  collateral  by  strict  foreclosure  as 
well  as  by  quitclaim  deed,  but  on  foreclosure 
the  surplus  above  the  amonnt  necessary  to  pay 
the  debt  belongs  to  the  pledgor.— Hoyt  v.  Stu- 
art, 96  A.  166. 

where  the  pledgee  of  a  note  and  mortgage 
given  as  collateral  strictly  foreclosed  the  pledge, 
he  is  not  liable  for  conversion  where  he  acted 
with  reasonable  diligence  and  prudence  and  ac- 
counted to  the  pledgor  for  any  surplus. — Id. 

POLICE. 

See  Municipal  Corporations,  9=>183. 187. 

POLICE  COURTS. 

See  Judges,  4=>1- 

POLICE  POWER. 

See  Municipal  Corporations,  Cc9588,  623. 


POLICY. 


See  Insurance. 


POLITICAL  RIGHTS. 

See  BHections. 

POLLUTION. 

See  Waters  and  Water  Courses.  9=9190. 

POSSESSION. 

See  Advene  Possession;  Officers,  4=3>8S;  Tro- 
ver and  (Conversion,  9=»l6. 

POWERS. 

See  Wills,  9=9693. 

II.   OONSTRVCTIOV  AMD  EXEOVTION. 

9=936  (Pa.)  Where  persqnalty  consisting  of 
cash  and  securities  was  given  in  trust  for  the 
settlor's  use  for  life,  with  power  of  appoint- 
ment by  win,  and  the  settlor  thereafter  dis- 
posed by  will  of  his  entire  estate,  which  on  his 
death  was  found  to  consist  almost  entirely  of 
the  property  given  in  trust,  such  property  pass- 
ed under  the  will.— In  re  Nolan's  Trust  Estate, 
96  A.  714. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECATORY  TRUSTS. 

See  Wills,  9=>675. 

PREFERENCES. 

See  Fraudulent  Conveyances,  9=>280. 

PRESCRIPTION. 

See  Adverse  Posseaslon;  Easements,  9=97,  8; 
Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  9=>901-835;  Evidence, 
<»=>83,  84. 

PRIMARY  ELECTIONS. 

See  Elections,  9=9126. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers:  Curriers, 
9=947;  Embezzlement,  9=9lO;  Evidence,  #=> 
242-262;  Factors;  Intoxicating  Ldqaors,  9=9 
168;    Partnership,  ^s>15&. 

I.  THE  RELATION. 
(A)   Cr«stloa    mud  Exiatenee. 

9=921  (Pa.)  While  the  declarations  of  an  agent 
are  not  competent  to  prove  his  authority,  he  is 
a  competent  witness  tor  that  purpose.— Ourran 
V.  National  Life  Ins.  Co.  of  United  States,  96 
A.  1041. 

n.  MITTtTAI,  RIGHTS.  DUTIES.  AND 
UABII.ITIES. 

(A)  Execntloa  of  Ascnoy. 

9=>7I  (Conn.)  One  proposing  joint  purchase  of 
stock  is  agent  for  associate  in  negotiating  there- 
for, and  cannot  profit  at  latter's  expense  through 
misrepresentation  of  the  price. — Allen  v.  Bar- 
hoff.  96  A.  928. 


m. 


RIGHTS  AND  lilABIUTIES  AS 
TO  THIRD   PERSONS. 


(A)   Fan-era  of  Asent. 

9=9 1 19(1)  (Pa.)  One  seeking  to  <^arge  a  prin- 
cipal for  an  agent's  act  must  show  the  extent 
of  the  agency. — Shields  v.  Hitchman,  96  A. 
1039. 
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(O)  TTnanthorlaed   and   Xrrongtnl  A«t«. 

4=9 1 59(1)  (Me.)  An  administrator  selling  his  de- 
cedent's goods  through  an  agent  was  liable  for 
the  acts  of  the  agent  done  within  the  scope  of 
hia  authority,  including  false  representations 
made  to  the  buyers  as  to  the  condition  and  kind 
of  the  goods.— Harlow  v.  Perry,  96  A.  775. 

(D)  Ratlfleatlon. 

<g=»l66(l)  (Pa.)  It  ia  essential  to  the  ratifica- 
tion of  an  agent's  onautborized  act  that  the 
principal  have  full  knowledge  of  all  facts  and 
circumstances  attending  the  act. — Shields  ▼. 
Hitchman,  96  A.  1039. 

<&=»I69(1)  (Me.)  "Uatification,"  as  used  in  the 
law  of  principal  and  agent,  is  one's  adoption 
and  confirmation  of  an  act  or  contract  per- 
formed or  entered  into  in  his  behalf  by  another 
who  assumed  to  act  as  his  agent  without  au- 
thority, and  a  knowledge  of  all  material  facts 
is  indisi>ensable  thereto. — Gould  t.  Maine  Farm- 
ers' Mut.  Fire  Ins.  Co.,  96  A.  732. 
<&=3l69(3)  (Me.)  Where  a  mortgagee  to  whom 
the  policy  was  payable  as  her  interest  might  ap- 
pear at  her  own  cost  procured  other  insunmce 
in  the  name  of  the  mortgagor,  the  mortgagor's 
indorsement  of  the  check  received  from  the  sub- 
sequent insurer  did  not  rati&  the  procuring  of 
the  additional  policy. — Gould  v.  Ma^e  Farm- 
ers' Mut.  Fire  Ins.  Co.,  96  A.  732. 

(P)  AetlOBS. 

9=9190(2)  (Md.)  In  action  for  price  of  goods 
sold  against  defendants  who  had  been  acting  as 
agents,  exclusion  of  evidence  as  to  damages  to 
the  principal  from  the  plaintiff's  breach  of  its 
contract  held  error. — Strasbangh  ▼.  Steward 
Sanitary  Can  Co.  of  Delaware,  Maryland,  and 
Virginia,  96  A.  863. 

PRINCIPAL  AND  SURETY. 

See  Bail;    Bonds:    Executors  and  Administra- 
tors, ^=3109;    (ruaranty. 

XH.   DISOHAROE  OF  SURETY. 

^^105(1)  O^e.)  An  agreement  for  extension  of 
credit  which  will  discbarge  a  surety  must  be  a 
valid  one,  for  valuable  consideration,  and  for 
a  definite  time. — Manufacturers'  Nat.  Bank  v. 
Chabot  &  Richard  Co.,  96  A.  836. 
4=9 1 15(2)  (Me.)  A  receipt  in  full  for  dividends 
on  the  creditor's  claim  against  the  receiver  of 
the  principal  debtor  under  the  court's  decree 
does  not  discharge  the  surety. — Manufacturers' 
Nat  Bank  v.  Chabot  &  Richard  Co.,  96  A.  836. 

A  surety  cannot  defeat  liability  on  the  ground 
that  the  principal's  assigned  property  was  suf- 
ficient to  pay  all  debts,  where  the  creditor  did 
not  assent  to  the  assignment  and  the  property 
was  taken  and  distributed  by  the  receiver  ap- 
pointed in  a  suit  by  the  surety. — Id. 

The  failure  of  a  bank  to  charge  overdue  notes 
against  the  account  of  the  maker  does  not  dis- 
charge a  surety. — Id. 

4=9 1 1 9  (N.J.)  Remedy  of  municipality  on  con- 
tractor's bond  on  completion  of  the  contract 
for  contractor  is  not  lost  by  inaccurate  use  of 
word  "rescind"  in  resolution  terminating  the 
employment— City  of  Briclgeton  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  96  A.  918. 

IV.  BEBIEDIES  OF  CBEDXTOBS. 

4=9l6i  (Me.)  Acceptance  by  a  noteholder  of  in- 
terest for  a  stipulated  time  in  advance  is  not 
controlling  proof  of  an  agreement  to  extend 
credit  so  as  to  discharge  a  surety.— Manufac- 
turers' Nat  Bank  v.  Chabot  &  Richard  Co.,  96 
A.  836. 

V.  BZOHTS  Airo  REICEDIES   OF 

SURETY. 
(B)  Aa  to  Prlmolpal. 

4=9)79  (Vt)  Where  payments  on  indebtedness 
to  the  holder  of  first  and  second  mortgages  are 


misapplied  to  the  prejudice  of  sureties  on  notes 
secnried  by  the  second  mortgage,  the  sureties 
could  avail  themselves  of  their  rights  as  a  de- 
fense in  an  action  at  law  on  the  notes,  although 
the  right  of  subrogation  is  purely  equitable, 
since  in  sndi  case  they  would  be  in  the  position 
of  seeking  exoneration,  and  not  anbrogation. 
—Patch  &  Oa  y.  First  Nat  Bank  of  Montpelier, 
96  A.  423. 

4=9 1 82  (Md.)  Where  property  of  any  kind  is 
pledged  or  mortgaged  to  secure  the  debt  of  an- 
other, such  property  occupies  the  position  of  a 
surety,  and  it  is  the  duty  of  thp  principal  to 
discharge  the  obligation.— Nihiser  v.  Nihiaer,  96 
A.  611. 

4=9 1 90  (Vt)  Sureties  on  note  secured  by  sec- 
ond mortgage,  seeking  application  of  avails  of 
the  mortgaged  property  to  satisfy  the  same, 
could  not  succeed  unless  they  tendered  the 
amount  legally  due  from  them  as  sureties. — 
Patch  &  Co.  V.  First  Nat  Bank  of  Montpelier, 
96  A.  428. 

PRIORITIES. 

See  Chattel  Mortgages,  4=9l48;  Oorporationa, 
4=>566;    Mortgages,  (»=>151-17& 

PRISONS. 

See   Prohibition,   4=>6. 

4=9 1 1  (R.I.)  Proper  remedy  against  Jailkeeper, 
illegally  allowing  liberty  of  jailrard  to  prisoner, 
under  provisions  therefor  of  Gen.  Lews  1909, 
c.  32S,  S  4,  is  an  action  on  keeper's  bond,  giv- 
en "for  the  faithful  execution  of  bis  office  ac- 
cording to  law,"  required  by  Gen.  Laws  1909,  c 
322,  i  2,  as  for  an  escape. — Sullivan  v.  Davis, 
96  A.  216. 

4=9 1 3  (R.I.)  Functions  of  jailkeeper  in  allow- 
ing prisoners  freedom  of  jailyard  under  proW- 
sions  therefor  of  Gen.  Laws  1909,  c.  326,  {  4, 
are  purely  administrative. — Sullivan  v.  Davis, 
96  A.  216. 

PRIVATE  NUISANCE. 

See  Nuisance,  4=93-W. 

PRIVATE  ROADS. 

See  Easements. 

PROBATE. 

See  Wills,  4=9324-386. 

PROBATE  COURTS. 

See  Conrta,  4=9202,  472. 

PROCESS. 

See  Action,  4=964;  Appearance;  Corporations, 
4=9507;  Etotry.  Writ  of;  Execution;  Gai^ 
nishment;  Injunction:  Mandamus;  Searches 
and  Seizures. 

PROHIBITION. 

See  Intoxicating  liquors. 

Z.   NATURE  AND   GROUNDS. 

4=96  (R.I.)  The  writ  of  prohibition  does  not  He 
to  prevent  county  jailkeeper  from  ill«ally 
granting  liberty  of  jailyard  to  prisoner.— Sulli- 
van V.  Davis,  96  A.  216. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bins  and  Notes. 

PROSPECTIVE  DAMAGES. 

See  Damages,  4=926k 


Digitized  by 


Google 


1179 


INDSX-DIGBST 


B*llT«MMlt 


PROSTITUTION. 

See  Lewdness. 

PRGTHONOTARIES. 

S«e  Clerks  of  Courts.  «=»76. 

PROXIMATE  CAUSE. 

See  Negligence,  0=362. 

PUBLICATION. 

See  Tazatlm,  «=9482. 

PUBLIC  BUILDINGS. 

See  Mechanics'  Uens,  ^sslS. 

PUBLIC  DEBT. 

See  Towns,  «=3S0. 

PUBLIC  EMPLOYES. 

See  Master  and  Servant,  «=>364. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «s»360,  571 

PUBLIC  LANDS. 

See  Constitutional  Law,  €=>56. 

PUBLIC  MARKETS. 

See  Municipal  Corporations,  €=>761« 

PUBLIC  NUISANCE. 

See  Nuisance,  «=369,  61. 

PUBLIC  SCHOOLS, 

See  Schools  and  School  Districts. 

PUBLIC    SERVICE   CORPORATIONS. 

See   Carriers;     Railroads;     Street    Railroads; 
Telegraphs  and  Telq>hone8. 

PUBLIC  USE. 

See  Dedication;   Sminent  Domain. 

PUNISHMENT. 

See  Criminal  Law,  <9s>1207. 


See  Food. 


PURE  FOOD  LAWS. 
QUALIFICATIONS. 


See  Attorney  and  Client,  €=»4;  Executors  and 
Administrators,  «=>18:   Officers,  «=>30. 

QUANTUM  MERUIT. 

See  Assumpsit,  Action  of:   Municipal  Corpora- 
tions, «s»360. 

QUASHING. 

See  Indictment  and  Information,  4s»lS6,  189. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  «s>740,  742 ;  Homicide,  <3=> 
268;  Trial,  «s>l^  1^. 

QUIETING  TITLE. 

See  Jury,  «=>14;    Pleading,  «=>360. 


RAILROADS. 

See  Adverse  Possession,  ^=38 ;  Carriers;  Com- 
merce, if=tZ7;  Eminent  Domain;  Municipal 
Corporations,  <a=>425;  Statutes,  0=>79; 
Street  Railroads;    Taxation,  «=3l24,  210. 

V.  BIOHT  OF  W^AT  AND   OTH£R  IK< 

T£REBTS  IN  liAND. 

03>66  (Vt.)  A  voucher  showing  receipt  of  dam- 
ages for  the  taking  of  land  for  a  railroad  right 
of  way  held  not  to  show  that  the  railroad  conf- 
pany's  servants  were  entitled  to  cross  remain- 
ing property  of  the  landowner. — Rogers  v.  Bige- 
low,  96  A.  417. 

<=»72  (Md.)  Adaptability  for  suburban  resi- 
dences of  a  farm  through  which  a  railroad  right 
of  way  is  granted  may  be  considered  on  the 
question  of  damages  for  breach  of  covenant  of 
the  deed  for  a  crossing. — Washington,  B.  &  A. 
Electric  R.  Co.  v.  Linthicum,  96  A.  448. 

A  crossing  covenanted  for  in  a  deed  of  a  right 
of  way  through  a  farm,  adaptable  for  suburran 
residences,  held,  as  regards  damages  for  breach 
of  covenant,  not  private,  but  intended  for  use 
hy  those  claiming  under  the  grantor.— Id. 
9=975  (Md.)  Provision  in  charter  of  a  railroad 
that  it  must  obtain  consent  of  the  authorities  of 
a  city  before  laying  its  tracks  on  city  streets 
held  inserted  to  enable  the  city  to  exercise  po- 
lice power  over  its  streets.— 'State  v.  Baltimore 
&  O.  R.  Co.,  96  A.  636. 

4=»80  (N.J.Ch.)  There  is  no  law  permittine 
cars  operated  by  a  railroad  company  organised 
under  the' General  Railroad  Law  to  be  operated 
over  the  line  of  a  street  railway  company  or- 
ganized under  the  General  Street  Railway  Law 
of  1893  and  its  supplements  and  amendments. 
—Elizabeth  &  T.  R.  Co.  v.  Woodbridge  Tp.,  96 

A.  404. 

VI.  OONSTKironON,   MAINTENANCE, 

AND  EQUIPMENT. 

«=>l  13  (N.J.Ch.)  The  construction  of  a  branch 
or  T  to  connect  a  railroad  organized  under  Gen- 
eral Railroad  Law  of  1903  with  a  street  rail- 
way organized  under  General  Street  Railway 
Law  of  1893  is  unauthorized  and  constitutes 
a  public  nuisance  which  may  be  abated  by  the 
municipality  where  it  is  located. — Elizabeth  & 
T.  B.  Co.  V.  Woodbridge  Tp.,  96  A.  404. 

X.   OPERATION. 

(D)   Injnrlea  to    Ucenseea    or   Trespansera 
tn  Oeneral. 

$=»275  (N.J.)  Defendant  railroad  companies 
held  not  negligent  in  failing  to  anticipate  that 
a  trolley  wire  30  feet  in  the  air  would  be  in- 
terfered with  by  men  unloading  freight,  and 
hence  not  liable  for  injuries  caused  by  such 
interference. — Malatesta  v.  Atlantic  City  &  S. 
R.  Co.,  96  A.  54. 

9=3279  (N.J.)  Where,  in  an  action  for  death  of 
one  working  for  a  third  person  in  removing  ma- 
terial from  freight  cars,  it  conclusively  ap- 
peared that  the  proximate  cause  of  injury  was 
the  negligence  of  such  person's  engineer  in  fail- 
ing to  give  warning,  and  not  the  character  of 
the  instrumentalities  furnished  by  the  defend- 
ant railroad  companies,  the  court  properly  di- 
rected a  verdict  for  defendants. — ^Malatesta  v. 
Atlantic  City  &  S.  R.  Co.,  96  A.  64. 

(F)  Aoeldemta   at   Orosalnva. 

€=3324  (Conn.)  One  approaching  a  known  cross- 
ing is  guilty  of  negligence  unless  he  approaches 
in  a  careful  manner.— Borglum  v.  New  York, 
N.  H.  &  H.  R.  Co.,  96  A.  174. 
9=3324  (Fa.)  The  care  required  of  one  driving 
at  a  public  crossing  over  a  railroad  siding  is 
the  same  as  that  required  at  a  public  crossing 
over  the  main  tracks.— Peoples  ▼.  Pennsylvania 

B.  Co.,  96  A.  652. 
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®=>327  (N.J.Sup.)  Plainfifl  injured  at  a  rail- 
road crossing  where  the  view  was  practically 
unobstructed  for  250  fe«t,  who  either  did  not 
look,  or  else  looked  8o  perfunctorily  that  he  was 
not  conscious  of  the  approach  of  an  engine,  was 
guilty  of  contributory  negligence. — Lynch  v. 
Pennsylvania  K.  Co.,  96  A.  395. 
^=>327  (Pa.)  An  automobile  driver,  injured 
from  collision  with  a  train  at  a  siding  crossing, 
held  guilty  of  contributory  negligence,  barring 
recovery  as  a  matter  of  law.  where  he  failed  to 
stop,  look,  and  listen. — Peoples  v.  Pennsylvania 
R.  Co.,  96  A.  652. 

®=>328(1)  (Md.)  A  person  about  to  cross  the 
tracks  is  bound  to  look  and  listen  for  approach- 
ing trains,  and,  if  the  crossing  is  unusually 
dangerous  and  the  view  is  obstructed,  is  bound 
to  stop,  look,  and  listen  before  attempting  to 
crossi— State  y.  New  York,  P,  &  N.  R.  Co.,  96 
A.  809. 

i@=>33l  (Conn.)  Where  the  flagman  was  stand- 
ing in  the  street  waving  a  fltig,  decedent,  who 
drove  bis  car  onto  a  railroad  track,  was  guilty 
of  contributory  negligence  as  a  matter  of  law, 
particularly  where  the  flagman  shouted  a  warn- 
ing.—Borglum  v.  New  York,  N.  H.  &  H.  R.  Co., 
96  A.  174. 

Where  the  negligence  of  the  driver  of  a 
motor  car  continued  up  to  the  time  be  drove 
onto  the  railroad  tracks,  recovery  cannot  be  bad 
on  the  theory  of  intervening  negligence  of  a 
railroad  flagman  who  was  stationed  at  the  cross- 
ing to  warn  travelers.— Id. 
®=»333(1)  (Md.)  A  railroad  was  not  liable  for 
the  death  of  one  who  attempted  to  cross  on  his 
bicycle  before  a  slowly  approaching  locomotive 
at  a  crossing  where  he  had  an  unobstructed 
view  of  the  approaching  engine,  while  the  engi- 
neer made  all  endeavors  to  stop  after  he  found 
that  decedent  was  attempting  to  cross. — State 
v.  New  York,  P.  &  N.  R.  Co.,  96  A.  812. 
<S=>335(1)  (Md.)  Even  though  the  defendant 
was  negligent  in  killing  deceased  on  its  crossing, 
his  beneficiaries  would  not  be  entitled  to  re- 
cover, where  he  had  been  guilty  of  contributory 
negligence  in  entering  upon  tne  tracks. — State 
V.  New  York,  P.  &  N.  R.  Co.,  96  A.  809. 
<S=»338  (Md.)  "Negligence  in  the  third  degree" 
presupposes  that  the  employes  of  the  defendant 
knew,  or  by  due  care  could  have  known,  of  the 
peril  in  which  the  injured  person  had,  by  his 
own  negligence,  placed  himself  on  the  track,  in 
time  to  avert  the  injury. — State  v.  New  York, 
P.  &  N.  R.  Co.,  96  A.  809. 

The  doctrine  of  negligence  in  the  third  degree 
is  only  applicable  when  the  defendant's  negli- 
gence in  not  avoiding  the  consequences  of  the 
decedent's  negligence  in  going  upon  the  track  ia 
the  last  negligence,  and  can  never  apply  when 
the  decedent's  own  act  is  t^e  final  negligent  act. 
—Id. 

4=3340  (Conn.)  A  railroad  company  which  fur- 
nished a  flagman,  as  required  by  the  Public 
Utilities  Commission  ia  not  negligent  because 
be  waved  a  white  flag  instead  of  a  red  one, 
and  did  not  stand  exactly  in  the  middle  of  the 
street.— Borglum  v.  New  York,  N.  H.  &  U.  R. 
O.,  96  A.  174. 

The  conduct  of  a  flagman  provided  by  a  rail- 
road company  at  a  crossing  held  not  to  show 
negligence. — Id. 

«=346(1)  (Md.)  Where  it  appeared  that  de- 
ceased was  guilty  of  contributory  negligence  in 
attempting  to  cross  defendant's  tracks,  the  bur- 
den was  shifted  to  his  beneficiaries  to  show  that 
defendant's  employfis  were  guilty  of  negligence 
in  not  avoiding  the  accident,  notwithstanding 
the  deceased's  contributory  negligence. — State  v. 
New  York,  P.  &  N.  R.  Co.,  96  A.  809. 
$='348(1)  (Md.)  Evidence  in  an  action  for  the 
death  of  one  killed  while  crossing  defendant's 
track,  held  not  to  show  the  defendant's  negli- 
gence in  the  third  degree.— State  v.  New  York, 
P.  &  N.  R.  Co.,  96  A.  809. 
«=>348(6)  (Md.)  Evidence  in  a  suit  for  dam- 
ages for  death  at  defendant's  crossing  held  to 


show  the  decedent's  cotrtribotorj'  negligence.— 
State  V.  New  York,  P.  &  N.  R.  Co.,  §8  A.  809. 
<&=3350  (N.J.)  Where,  in  a  traveler's  action  for 
injuries  from  being  struck  by  a  train  at  a 
crossing,  the  evidence  showed  that  the  plaio- 
tiC's  attention  was  directed  to  an  apparent  dan- 
ger and  thereby  distracted  from  the  probable 
danger  of  an  approaching  train,  contributory 
negligence  was  for  the  jury.— Corse  v.  Phila- 
delphia &  R.  Hy.  Co.,  96  A.  53. 
<S=>350  (N.J.)  Evidence  in  an  action  for  death 
in  a  railway  crosHne  accident  held  not  to  war- 
rant a  nonsuit— Wilson  v.  Central  R.  Cb.  of 
New  Jersey,  96  A.  79. 

It  is  not,  as  a  matter  of  law,  contributory 
negligence  fop  the  driver  of  an  automobile  go- 
ing 12  miles  per  hour,  on  seeing  a  train  ap- 
proaching at  o5  miles  per  hour  when  he  waa 
40  feet  from  the  track,  to  fail  to  stop  his  car, 
where  the  brakes  failed  to  work,  but  that  is  a 
question  for  the  jury.— M. 
<£=>35l  (N.J.)  General  charge  in  action  for 
death  in  crossing  accident  that  the  railway  was 
under  the  duty  of  using  reasonable  care  held 
not  erroneous  as  imposing  a  duty  beyond  the 
statutory  duty  of  warning  by  signal  belL— Wil- 
son v.  Central  R.  Co.  of  New  Jersey,  96  A.  79. 

a)  Pir«. 

<S=»484  (Pa.)  Where  there  waa  evidence  from 
which  the  jury  could  find  that  sparks  from  de- 
fendant's locomotive  Werk  the  proximate  cause 
of  the  fire,  the  court  properly  refused  binding 
instructions  for  defendant.— Cook  v.  Pittsburgbl 
C,  C.  &  St  L.  Ry.  Co.,  96  A.  475. 

RATE. 

See  Corporations,  $=>391. 

RATfFICATION. 

See  Principal  and  Agent,  <S=>160,  168. 

REAL  ACTIONS. 

See  Ejectment;    Entry,  Writ  of;   Partition. 

REBATES. 

See  Insurance,  9=9l38. 

REBUTTAL 

See  Witnesses,  $=>177. 

RECEIPTS. 

See  Evidence,  «s>408. 

RECEIVERS. 

See  Banks  and  Banking,  is=»317 ;  Corporations, 
<8=»563-566. 

HI.  TtrUS  TO   AKD   POSSESSION    OF 
PROPEKTT. 

€==>67  (N.J.)  As  against  money  deposited  with 
interpleading  complainant  which  bad  been  ad- 
vanced to  det)ositor  by  a  lumber  company,  the 
right  of  receiver  appointed  in  supplementary 
proceedings  on  judgment  against  depositor  by 
third  party  held  superior  to  that  of  lumber  com- 
pany as  depositor's  creditor. — Building  &  Loan 
Ass*!!  Harmonia  v.  WolfskeU,  96  A.  89. 
€=>77  (Conn.)  A  subcontractor  on  a  building 
under  construction  by  a  construction  company 
which  went  into  tb«  hands  of  a  receiver  could 
file  a  single  lien  to  secure  his  daim  for  labor 
and  materials  furnished  both  before  and  after 
the  receiver's  appointment. — Fenton  v.  Fenton 
Bldg.  Co.,  96  A.  145. 

IV.  MANAGEMENT  AND  DISPOSI- 
TION OF  PBOFEKTT. 

(A)  AdnilnlBtratlOB  in  General. 

€=790  (Conn.)  The  receiver  of  a  constryetioa 
company  may  file  lien  to  secure  himfaelf  for 
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materiala  and  labor  farnisbed  in  carrying  ont 
a  building  contract  of  tbe  company  assumed  by 
bim.— Fenton  v.  Fenton  Bldg.  Co^  96  A.  145. 


RECOGNIZANCES. 


SceBail. 


RECORDS. 

See  Appeal  and  Error,  4=9601-716;  Obattel 
Mortgages,  €=»85;  Costs,  9=>254;  Criminal 
I>aw,  «=9i091-Ull :  Sale*,  <Ss)465;  Vendor 
and  Purchaser,  €=s231. 

RECOUPMENT. 

See  Assumpsit,  Action  of,  iSs'SS;  Sales,  4=> 
428;    Set>Off  and  Counterclaim. 

REDEMPTION. 

See  Cbattel  Mortgages,  <Ss»204 ;  Ground  Rents. 

REFERENCE. 

See  Appeal  and  Brror,  «=>848. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instmments. 

I.  BI6HX  OF  AOnOX  AXD  DEFES8E8. 

«=»7  (N.J.)  Where  covenant  in  deed  to  ceme- 
tery association  to  pay  grantor  a  stated  percent- 
age of  tbe  proceeds  of  lot  sales  was  inTalid,  it 
was  error  to  reform  the  deed  by  striking  oat 
tbe  covenant,  where  there  was  no  other  consid- 
eration for  the  conveyance,  since  tbe  maxim 
that  one  seeking  equity  must  do  equity  applied. 
—Bliss  V.  Linden  Cemetery  Ass'n,  06  A.  1001. 

H.  PBOOEEDINOS  ANO  BELIEF. 

4=947  (N.J.Gb.)  A  written  contract  for  the  sale 
of  land  cannot,  for  the  purpose  of  specific  per- 
formance, be  reformed  to  include  a  contempora- 
neous verbal  agreement— Schwartsman  v.  Crev- 
eling,  96  A.  806. 

REHEARING. 

See  New  Trial. 

REINSTATEMENT. 

See  Insurance,  4=9760. 

RELEASE. 

See  Compromise  and  Settlement;  Payment; 
WiUs,  «=>714. 

n.    COITSTBUCTIOM  AND  OPEBATION. 

4=929  (N.J.Ch.)  On  suit  bjr  commissioner  of 
banking  in  possession  of  business  and  property 
of  trust  company  against  its  directors,  to  re- 
cover loans,  losses,  etc.,  release  to  some  of  the 
directors  held  not  to  inure  to  the  benefit  of  all, 
as  their  liability  was  a  joint  and  several  liabili- 
ty.—Eoseville  Trust  Co.  V.  Mott,  96  A.  402. 

m.  PI.EADIKQ,  EVIPBNOE,  TBIAIi, 
Ain>  BEVIJBW. 

4=958(4)  (Pa.)  In  action  for  injuries  to  passen* 
ger,  evidence  held  to  present  question  for  jury 
whether  plaintiff  was  capable  of  comprehending 
nature  of  act  in  signing  release. — Lindemann  f. 
Pittsburgh  Kys.  Co.,  96  A.  1085. 

RELEVANCY. 

See  Criminal  Law,  4=9338;  Evidenee,  4=90^ 
114. 

RELIGION. 

See  Witnesses,  4=944. 


RELIGIOUS  SOCIETIES. 

See  Charities,  4=>>6. 

4»5  (Md.)  A  charter  and  by-laws  of  a  camp 
meeting  association  held  not  to  manifest  an  in- 
tention to  part  with  control  over,  or  title  to, 
tbe  lots  on  tbe  association's  gronncb.— Washing- 
ton Grove  Ass'n  of  District  of  Columbia  and 
Maryland  v.  Walker,  96  A.  10T9. 

A  by-law  of  a  camp  meeting  association  for 
the  location  of  shares  of  stock  on  lots  Acid  to 
repeal  a  former  by-law  for  leases  of  the  lots. 
^Id. 

45931  (N.J.Ch.)  Where  property  had  been  con- 
veyed to  a  church  in  trust  as  a  residence  for  its 
pastors,  held  that,  in  a  suit  by  the  church  to 
have  the  trust  declared  void  and  terminated, 
the  present  and  future  pastors  and  congrega- 
tions who  were  not  parties  could  be  protected 
only  by  the  presence  of  the  Attorney  General 
intervening  on  behalf  of  tbe  public. — Bemards- 
ville  Methodist  Episcopal  Church  v.  Seney,  96 
A   388 

REMAINDERS. 

See  Life  Estates;    WUls,  4=»634. 

REMEDY  AT  LAW. 

See  Equity,  4=>63. 

REMOVAL 

See  Eixecuton  and  Administrators,  4=935. 

RENT. 

See  Landlord  and  Tenant,  4=9200-268 ;  Trusts, 
4=183. 

REOPENING  CASE. 

See  Criminal  Law,  4s>686,  687. 

REPAIRS. 

See  Highways,  4s>110. 

REPEAL. 

See  Statutes,  4s»161. 

REPLEVIN. 

X.  BIGHT  OF  ACTIOn  AND  DEFENSE& 

4:911  (N.J.Sup.)  A  demand  for  possession  is 
a  condition  precedent  to  the  right  to  replevin, 
under  District  Court  Act,  §  119,  goods  of  which 
defendant  riglitfully  acquired  possession,— 
Crown  Co.  v.  Reilly,  96  A.  481. 

▼n.  uabujties  oh  boitos  anb 

UNDEBTAKIXOS. 

4=>I24(1)  (N.J.)  Under  District  Court  Act,  ( 
138,  held  that,  where  plaintiff  seized  defendant's 
license  certificate  and  recovered  judgment  for 
goods  and  damages  for  their  unlawful  detention, 
the  return  of  the  certificate  did  not  satisfy  the 
judgment,  so  that  plaintiff  could  recover  the 
damages  on  defendant's  appeal  bond. — Columbia 
Brewing  Co.  v.  Tumulty,  96  A.  885. 

REPUGNANCY. 

See  Trial,  4=»243:   Wills.  4=9580,  601,  612. 

RESCISSION. 


See   Cancellation  of    Instruments; 
4=9274;    Sales,  4=»98-124. 

RES  GESTAE. 

See  Evidence,  4=»121. 

RESIDENCE. 

See  Domicile. 


Contracts, 
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RES  IPSA  LOQUITUR. 

S«e  Electricity,  «=3l9;    Negligence,  4s>12L 

RES  JUDICATA. 

See  Judgment,  «=>640-721,  822. 

RESULTING  TRUSTS. 

See  Trusts,   «=986. 

RETROACTIVE  OPERATION. 

See  Statutes,  «=>263. 

RETROSPECTIVE  LAWS. 

See  Statutes,  <S=s>268. 


REVENUE. 


See  Taxation. 


REVIEW. 

See  Appeal  and  Error ;   Equity,  4=>445,  467. 

REVOCATION. 

See  Dedication,  ^=»38;  Municipal  Corpora- 
tions, €=3690;  Physicians  and  Surgeons,  €=» 
11;   Taxation,  <S=>210;  WUls,  «=>171,  179. 

RIGHT  OF  WAY. 

See  Easements:    Railroads,  «=>6&-80. 

RISKS. 

See  Insurance,  0=»421-452. 

Assumption   of,  see  Master  and   Servant,  4=> 


204-: 


ipnoi 
226, 


288. 


ROADS. 


See  Highways. 

RULE  IN  SHELLEY'S  CASE. 

See  WUls,  «=»608. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «s>107,  121. 

SALES. 

See  Commerce,  ^=>40 ;  Estoppel,  4a>94 ;  Exe- 
cution, <S=3256;  Executors  and  Administra- 
tors, €=3149;  Intoxicatine  Liquors;  Limita- 
tion of  Actions,  ®=>127 ;  Municipal  Corpora- 
tions,  <S=>226,  571;  Set-0£E  and  Counter- 
claim, €=935;  Taxation,  €=9658;  Trial,  €=> 
251;    Vendor  and  Purchaser. 

I.  KEQITISITES  AND  VAUDITT  OF 
CONTRACT. 

€=9  19,  20  (Me.)  Agreement  by  buyer  of  seed 
potatoes  to  pay  additional  price  therefor  if 
seller  performed  agreement  as  to  buying  crop 
grown  therefrom  held  supported  by  valid  con- 
sideration.—Vamey  V.  Cole,  96  A.  232. 
€=>S2(5)  (Me.)  Evidence  held  to  show  that  con- 
tract under  which  plaintiff  claimed  either  had 
never  existed,  or  had  been  merged  in  subse- 
quent contract. — St  Croix  Co,  v.  Sea  Coast 
Canning  Co.,  96  A.  1059. 

€=352  (Vt)  Evidence  held  to  justify  the  jury 
in  finding  vendor's  knowledge  otf  the  falsity  of 
his  representations  or  its  equivalent.— Stevens  ▼. 
Blood.  96  A.  697. 

H.    CONSTR1TCTION  OF  CONTRACT. 

€=>65  (Me.)  Where  purchaser  of  seed  potatoes 
agreed  to  pay  additional  price  if  seller  perform- 
ed agreement  as  to  buying  crop  grown  there- 
from, destruction  of  crop  by  fire  before  demand 
for  its  delivery  f^eld  not  to  defeat  liability  for 
the  additional  price  for  the  seed. — Varney  v. 
Cole,  96  A.  232. 


€=>88  (Conn.)  In  an  action  for  breach  of  a 
contract  for  sale  of  a  house  with  right  of  re- 
moval, held,  that  it  was  for  the  jury  to  deter- 
mine what  contract  had  been  made. — Wetkopa- 
ky  V.  New  Haven  Oaallght  Co.,  06  A.  950. 
€=>88  (Vt.)  Where  a  written  contract  of  sale 
provides  that  the  thing  sold  shall  be  of  certain 
material,  it  is  for  the  court  to  decide  whether  it 
contains  a  warranty. — Unadilla  Silo  Co.  y,  M.  A. 
Hull  &  Son,  96  A.  636. 

m.  MODIFICATION  OB   RESCISSION 

OF  CONTRACT. 

(B)  Reaolaalom  bx  ti«Uer. 

€=>g8  (Conn.)  Under  Sales  Act,  {  65,  a  seller 
is  not  bound  to  wait  until  the  expiration  of 
the  period  in  which  the  contract  was  to  be 
performed,  but  may  elect  to  accept  repudiation 
as  an  anticipatory  breach  by  rescinding  the 
agreement.— Wetkopsky  t.  New  Haven  Oaalight 
Co.,  JBe  A.  950. 

(O)  Reselasioa  by  Buyer. 

€=3 1 20  (Vt.)  If  a  manufacturer  of  an  article 
delivers  such  for  one  contracted  for  but  war- 
ranted to  be  of  a  different  kind  of  material,  he 
commits  a  fraud  upon  the  buyer,  which  justi- 
fies a  rescission  of  the  contract. — Unadilla  Silo 
Co.  V.  M.  A.  Hull  &  Son.  96  A.  535. 
€=»I24  (Vt)  If  a  manufacturer  of  an  article 
delivers  such  for  one  contracted  for  but  war- 
ranted to  l)e  of  a  different  kind  of  material, 
the  buyer  on  discover^ig  the  fraud  cannot  re- 
scind the  contract,  unless  he  offers  to  return  the 
article.— Unadilla  Silo  Ck>.  t.  M.  A.  Hull  &  Son, 
96  A.  535. 

TV.  PERFORMANCE    OF    CONTRACT. 
(C)  Delivery  and  Aceeptance   of  Goods. 

€5S»I68(4)  (Conn.)  Where  plaintiff  agreed  to 
sell  tar  to  contractors  to  use  on  a  highway,  and 
to  secure  the  approval  of  the  highway  com- 
missioner, held,  that  plaintiff  could  not  recover 
for  tar  delivered,  where  the  approval  of  the 
commissioner  was  not  secured,  and  the  com- 
missioner rejected  it. — Barrett  Mfg.  Co.  v.  Am- 
brosio,  96  A.  930. 

€=>I78(1)  (Conn.)  That  defendants  received  tar 
for  construction  of  a  highway  under  plaintiff's 
misrepresentations  that  it  had  been  approved 
by  the  commissioner  held  no  acceptance,  with- 
in Sales  Act,  g  4.— Barrett  Mfg.  Co.  v.  Am- 
brosio,  96  A.  930. 

€=>I82(4)  (Conn.)  Whether  there  was  an  ac- 
ceptance of  goods  which  plaintiff  claimed  to 
have  sold  to  defendants  held  a  question  of  fact 
for  the  jury,  unless  facts  were  established  as 
contended  by  defendants. — Barrett  Mfg.  Co.  v. 
Ambrosio,  96  A.  9S0. 

V.  OPERATION  AND  EFFECT. 
(D)   Bona  Fide  Parcbaaera. 

€=9241  (Me.)  Sale  by  creditor  holding  legal  ti- 
tle as  security  is  valid  as  to  purchaser  without 
notice  of  equitable  infirmity  in  title. — St  Croix 
Co.  V.  Sea  Coast  Canning  Co.,  96  A.  1059. 

VI.  WARRANTIES. 

€=>26l  (Ck>nn.)  Statements  of  defendants  in 
selling  bond  to  plaintiff  held  not  warranties, 
but  mere  trade  talk. — Menard  v.  Clarence  E. 
Thompson  &  Sons,  96  A.  177. 
€=>26l  (Yt)  Where  a  contract  of  sale  of  a  silo 
described  the  kind  of  wood  of  which  it  was  to 
be  built,  held,  that  it  warranted  that  the  article 
correspond  thereto. — UnadUla  Silo  Co.  v.  M.  A. 
Hull  &  Son,  96  A.  535. 

€=3279  (Oonn.)  A  warranty  that,  a  bond  sold 
to  plaintiff  was  a  first  mortgage  bond  well  se- 
cured find  a  safe  investment  held  to  relate  to 
conditions  at  the  time  of  sale,  and  not  to  future 
(inriitinns. — Menard  T.  Clarence  EX  ThMDpson 
&  Sons,  06  A.  177. 
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«=>286  (Vt)  Wherfe  the  seller  of  an  article  de- 
livers one  of  material  different  in  kind  than  that 
contracted  for  and  warranted  he  is  not  entitled 
to  tender  a  second  delivery  after  time  limited 
for  such  delivery  in  the  contract. — Unadilla  Silo 
Ga  T.  M.  A.  HuU  &  Son,  96  A.  635. 
4s»287  (Vt.)  Where  the  buyer  of  an  article 
warranted  as  described  learns  on  inspection 
that  the  one  delivered  does  not  conform  to  the 
contract,  he  is  not  reqaired  to  return  it  after  he 
rejects  it  and  notifies  the  seller  of  his  action. 
—Unadilla  SUo  Co.  v.  M.  A.  HuU  &  Son,  96 
A.  535. 

iS=>288  (Vt.)  Where  the  seller  of  a  silo  warrant- 
ed to  be  of  Canadian  spruce  delivers  one  of 
material  different  in  kind,  the  buyer  cannot  be 
held  for  its  price,  unless  the  article  delivered  is 
accepted.— Unadilla  Silo  0>.  v.  M.  A.  Hull  & 
Son.  96  A.  535. 

Where  the  buyer  of  an  article  warranted  as 
described  agrees  in  the  contract  to  accept  it 
"on"  arrival  at  a  place  named,  such  an  agree- 
ment is  no  proof  of  the  acceptance  of  the  article 
'upon  its  arrival — Id. 

An  opinion  that  the  article  warranted  is  all 
right  expressed  by  the  buyer  without  an  op- 
portunity far  his  inspection  of  it  held  no  proof 
of  his  acceptance  of  it. — Id. 

Where  the  buyer  of  an  article  warranted  as 
of  a  certain  kind  of  material  is  unable  to  read- 
ily distinguish  between  the  kinds  of  such  ma- 
terial, it  is  a  circumstance  to  be  considered  in 
deciding  whether  he  acted  within  a  reasonable 
time  in  making  his  inspection  and  giving  notice 
of  his  rejection  of  the  article.— Id. 

Vn.  REMEDIES  OF  SEIXEB. 
(B)  Actions  for  Price  or  Value. 

^=>35SO)  (Md.)  In  action  for  price  of  cans 
sold,  wherein  defendants  sought  to  recoup  dam- 
ages for  plaintiSs'  partial  breach  of  the  con- 
tract, the  exclusion  of  defendants'  prior  con- 
tract for  the  sale  of  canned  tomatoes  held 
proper. — Strasbaugh  v.  Steward  Sanitary  Can 
Co.  of  Delaware,  Maryland,  and  Virginia,  96 
A.  863. 

(F")   Actions  tor  Damages, 

^=»387  (Conn.)  In  an  action  for  the  breach  of 
an  oral  contract  for  the  sale  of  a  house  with 
the  right  to  remove  it  within  a  certain  time, 
whether  plaintiff  had  repudiated  the  contract 
so  as  to  justify  defendant  in  rescinding,  held, 
for  the  jury.— Wetkopsky  v.  New  Haven  Gag- 
li«^t  Co..  96  A.  960. 

Vm.   REMEDIES  OF  BirTEB. 
(A)  Recovery  of  Price. 

9=>39l  (Vt.)  Where  purchaser  of  horses,  on 
discovering  fraud,  rescinded  contract  and  re- 
turned the  horses,  application  of  proceeds  of 
subsequent  execution  sale  of  horses  in  partial 
satisfaction  of  judgment  against  buyer  on  note 
given  for  part  of  price  did  not  estop  buyer  from 
recovering  price,  after  rescission,  for  the  seller's 
fraud.— Stevens  v.  Blood,  96  A.  697. 

> 
(O)  Actions  for  Breaeli  of  Contract. 

€=3418  (Me.)  Where,  had  plaintiff  kept  goods 
in  stock  as  agreed, '  It  could  not  have  delivered 
goods  in  time  to  prevent  shot  down  of  defend- 
ant's mill,  disallowance  of  damages  to  defend- 
ant held  not  unwarranted. — R.  J.  Caldwell  Co. 
V.  Cushnoc  Paper  Co.,  96  A.  730. 

Jury  held  justified  in  finding  that  defendant, 
in  purchasing  goods  upon  ijIaintiS's  failure  to 
fill  (wders  under  contract,  did  not  do  so  to  the 
best  advantage. — ^Id. 

(D)  Actions  and  Counterclaims  for  Breacb 
of  'Warranty. 

4s>425  (Cmui.)  The,  purchaser  of  a  bond  under 
warranty  that  it  is  a  good  investment  cannot 
recover  on  the  warranty,  where  there  is  a  fund 


arising  from  sale  In  cuit  to  foredose  mortgage 
securing  the  bond,  from  which  she  can  secure 
payment  of  the  bond. — Menard  v.  Clarence  B. 
Thompson  &  Sons,  96  A.  177. 
4=9425  (Md.)  Upon  breach  of  warranty  of 
goods  sold  and  delivered,  the  buyer,  under  Sales 
Act  (Code  Pub.  Civ.  Laws,  art  83)  {  90.  has 
several  distinct  courses  open  to  him,  but,  by 
giving  evidence  in  the  way  of  recoupment  in 
the  seller's  suit  he  makes  his  election,  and 
thereafter  has  no  other  remedy. — Impervious 
Products  Co.  V.  Gray,  96  A.  1. 
€=»428  (Vt)  Where  an  article  of  material  dif- 
ferent in  kind  from  that  contracted  for  and 
warranted  as  described  is  delivered,  the  bnyer 
may  stand  upon  the  warranty  as  a  full  defense 
or  as  reduction  of  damaged  by  way  of  recoup- 
ment—Unadilla  SUo  Co.  v.  M.  A.  HuU  &  Sou, 
96  A.  535. 

«=9439  (Vt)  Where  the  buyer  of  an  article 
warranted  as  described  agrees  to  accept  it  on 
arrival'  at  a  place  named  in  the  contract  and 
the  seUer  asserts  that  it  was  so  accepted,  he 
has  the  burden  of  proving  such  acceptance.— 
UnadUla  Silo  Co.  v.  M.  A,  HuU  &  Son,  96  A. 
535. 

4=s>44l  (Vt.)  Where,  in  an  action  for  the  price 
of  "one  Cajiadian  spruce  silo,"  the  evidence 
showed  that  the  silo  delivered  was  mostly  of 
spruce,  but  whether  it  was  "Canadian"  spruce 
did  not  appear,  hdd,  that  the  variance  between 
the  specifications  and  the  evidence  was  not 
such  to  prevent  a  recovery.— UnadiUa  Silo  Co. 
V.  M.  A.  HuU  &  Son,  96  A.  535. 
C=>445  (Conn.)  On     conflicting     evidence     the 

?uestion  of  the  making  of  a  warranty  and  its 
alsity  was  for  the  jury,  so  that  verdict  could 
not  he  directed. — Menard  v.  Clarence  C  'Thomp- 
son &  Sous,  96  A.  177. 

€=s>445  (Vt)  Where  an  article  warranted  as 
described  was  shipped  and  delivered  to  the  buy- 
er under  conditions  unfavorable  for  its  inspec- 
tion, the  time  and  opportunity  for  such  inspec- 
tion is  measured  by  what  is  reasonable,  and  is 
a  question  for  the  jury.— Unadilla  SUo  Co.  v. 
M.  A.  HuU  &  Son,  96  A.  535. 

IX.  OONDITIONAI.  SAIXS. 

4=»454  (Me.)  A  contract  whereby  defendant, 
after  reciting  that  he  had  hired  of  plaintiff  a 
piano,  agreed  to  pay  |15  on  a  certain  date,  and 
$15  per  month  thereafter,  with  interest,  untU 
the  payments  should  amount  to  $300,  with  in- 
terest, when  the  plaintiff  agreed  to  seU  and  de- 
liver the  piano  to  defendant,  was  a  conditional 
sale.— Arthur .  E.  Guth  Piano  Co.  v.  Adams,  96 
A.  722. 

<S=3465  (Me.)  By  direct  provision  of  Bev.  St 
c.  113,  S  5,  a  conditional  sale  of  personalty  is 
valid  as  between  the  original  parties,  though 
the  contract  is  unrecorded.— Arthur  B.  Guth 
Piano  Co.  v.  Adams,  96  A.  722. 
®=5477  (Del. Super.)  Where  plaintiff,  who  sold 
a  cow,  reserving  title  until  the  purchase-money 
note  was  paid,  stood  by  at  a  public  sale  and  al- 
lowed the  buyer's  vendee  to  seU  the  animal  to 
defendant  without  asserting  his  title,  held,  that 
bis  conduct  tended  to  show  a  waiver.— Jones  v. 
Savin,  96  A.  756. 

Whether  the  seUer  of  a  cow  who  reserved  ti- 
tle until  the  purchase  money  was  paid  waived 
his  right  to  retake  the  animal  by  aUowing  the 
buyer's  vendee  to  sell  to  defendant  at  public 
sole,  not  disclosing  his  title,  held  for  the  jorr. 
-Id. 

Conditional  sales,  being  secret  agreements,  are 
not  favored,  and  will  be  held  absolute  whenever 
any  facts  or  circumstances  are  proved  which 
show  the  original  vendor  has  waived  his  right 
to  the  property ;  an  assignment  of  the  pur- 
chase-money note  or  the  vendor's  consent  to  the 
disposal  of  the  property  showing  a  waiver. — Id. 
€=»479  (Me.)  'Where  the  buyer  in  a  conditional 
sale  does  not  expressly  promise  to  pay,  the  ven- 
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dor's  remedy  ts  to  retake  the  property ;  he  can- 
not recover  the  price  from  the  buyer. — ^Arthur 
E.  Qnth  Piano  Go.  t.  Adams,  06  A.  722. 

Where  the  buyer  in  a  conditional  sale  ex- 
presdy  promises  to  pay,  the  vendor  may  main- 
tain suit  against  him  on  his  promise,  and  also 
enforce  bis  security,  the  retention  of  title;  it 
being  immaterial  whether  the  promise  is  a  prom- 
issory note  or  otherwise  expressed  in  the  con- 
tract.—Id. 

Where  the  conditional  vendor  of  a  piano  fails 
in  its  suit  for  unpaid  installments  of  the  price 
alleged  to  be  due  under  the  contract,  it  stiU 
has  the  right  to  take  back  the  piano,  as  there- 
in provided. — Id. 

SAMPLES. 

See  Food,  <8=>19. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Judgment,  «=3884;  Mortgages, 
«ss>319;   Payment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Taxation,  «=>23& 

n.  PUBUO    SCHOOI.S. 

id   Oovevnmeat,  Oflloera,  and  DIstrlot 
Heetlnsa. 

«=>6I  (N.J.Sup.)  Refusal  of  a  board  of  educa- 
tion to  call  a  special  meeting  on  request  by  peti- 
tion under  the  School  Act,  §  86,  cl.  10,  involves 
a  controversy  under  the  school  laws  within  sec- 
tion 10,  cognizable  in  the  first  instance  by  the 
state  superintendent  of  public  instruction^  and 
on  appeal  by  the  state  board  of  education. — 
Ridgway  v.  Board  of  Education  of  Upper  Free- 
hold Tp..  96  A.  S90. 


SEALS. 

See  Deeds,  «=»46. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  $=3249 ;  Sheriifa  and 
Constables.  «s998,  99. 

$=»7  (Del.  Super.)  If  a  constable  enters  a  dwell- 
ing house  occupied  by  another  against  the  lat- 
ter's  will  to  search  for  stolen  proper^  without 
a  warrant,  he  is  a  "trespasser,"  so  that  the  per- 
son who  procures  such  a  search  and  accompa- 
nies the  officer  in  making  it  is  also  a  "trespass- 
er," and  liable  in  damages. — Fennemore  v.  Arm- 
strong, 96  A.  204. 

No  amount  of  saspicion  or  incriminating  evi- 
dence will  justify  a  search  of  a  house  for  stolen 
goods  without  a  search  warrant  to  search  that 
particular  house,  unless  the  occupant  consents. 
-Id. 

Search  of  a  dwelling  house  with  the  consent 
of  the  owner  and  occupant  in  a  peaceable  man- 
ner and  without  damage,  although  without  a 
warrant,  is  not  a  "trespass." — Id. 

Though  plaintiff,  under  a  mistaken  apprehen- 
sion that  the  officer  had  a  warrant  to  search  his 
house,  voluntarily  consented  to  the  search, 
which  was  made  in  a  peaceable  manner  with- 
out damage  to  the  plaintiff's  property,  he  could 
not  recover. — Id. 

4s»8  (Del.Super.)  Hie  measure  of  damages  in 
an  action  of  trespass  for  unlawfully  entering 
and  searching  the  dwelling  of  another  is  reason- 
able compensation  for  the  injuries  to  his  prop- 
erty, to  bis  reputation,  and  to  his  feelings,  and 
for  any  disturbance  of  his  family,  but  exem- 
plary damages  may  also  be  recovereid  where  the 
one  making  a  search  acted  with  malice. — Fenne- 
more V.  Armstrong,  96  A.  204. 

In  an  action  for  trespass  committed  in  a 
wrongful  search  without  warrant,  the  question 
is  for  the  jury  whether  any  malice  has  been 
shown  to  warrant  punitive  damages,  which  can 


only  be  awarded  where  the  defendaafs  coft. 
duct  was  wanton,  gross,  or  malicious. — Id. 

SECONDARY  EVIDENCE. 

See  Evidence,  «=9l7S-187. 

SECRETARIES. 

See  Carriers,  $3»12. 

SEIZURE. 

See  Searches  and  Seizures. 

SELF-DEFENSE. 

See    Homicide,    <S=>189. 

SELF-SERVING  DECLARATIONS. 

See    Evidence,    $s»271. 

SEPARATE  ESTATL 

See  Husband  and  Wife,  «s>171. 

SEPARATE  MAINTENANCE 

See  Husband  and  Wife,  «=>2S5V&. 

SERVANTS. 

See  Mast«  and  Servant. 

SERVICES. 

See  Executors  and  AdmlniatratorSk  4=9205; 
Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCUIM. 

See  Assumpsit,  Action  of,  4=»23 ;  Conrta,  ®3 
169. 

I.  NATUHE  AND  OROUITDS  OF 
BEMEBT. 

®=5>l  (N.J.Sup.)  Any  right  of  set-off  rests  on 
statute.— Roseville    Trust    Co.    v.    Barney,    96 

A,    69.  

n.  SUBJECT-MATTER. 

«=922  (Md.)  The  plea  of  set-ofC  is  statutory, 
and  limited  to  mutual  debts,  of  the  same  kind 
or  quality,  and  certain  and  liquidated. — Im- 
pervious Products  Co.  V.  Gray,  96  A.  1. 
€=>35  (Md.)  In  assumpsit  for  goods  sold  and 
delivered,  a  plea  of  set-oS  of  unliquidated  dam- 
ages is  improper. — Impervious  Products  Co.  v. 
Gray,  96  A.  1. 

<&=34t  (Md.)  Defendants,  entering  into  a  con- 
tract for  the  purchase  or  goods  from  plaintiff's 
assignor,  as  the  agents  of  a  canning  company, 
held  entitled,  when  sued  upon  the  contract,  to 
recoup  for  damages  sustained  by  the  canning 
company. — Strasbaugh  v.  Steward  Saoitarr 
Can  Co.  of  Delaware,  Maryland,  and  Virginia. 
96  A.  868. 

m.   OPERATION  AND  EFFECT. 

®=>57  (Md.)  In  recoupment,  a  defendant  maj 
show  damages  equal  to  some  part  or  the  whole 
of  the  plaintiff's  claim  and  nave  it  deduct^ 
from  such  claim,  but  can  recover  no  affirmatire 
judgment. — Impervious  Products  Ca  v.  Gray, 
96  A.  1. 

$=359  (Md.)  Under  the  statute,  defendant  who 
has  pleaded  set-off  can  recover  a  judgpaent 
against  plaintiff  in  excess  of  plaintiff's  claim.— 
Impervious  Products  Co.  v.  Gfray,  86  A.  JU 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Compromise  and  Settlement;  Husband  and 
Wife,  <8s>81,  32;    Payment;    Release. 
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SEWERS. 

See  Municipal  Corporations,  ^ssTOS. 

SHERIFFS  AND  CONSTABLES. 

See  False  Imprisonment,  €=>7;  Master  and 
Servant,  ^=3364;  Municipal  Corporations, 
<3=»183. 

m.  POWEBS,  DITTIES.  AND  UABIU- 
TIES. 

<@=>98  (Del.  Super.)  The  constable,  haTin^;  a 
search  warrant  for  a  particular  house,  cannot 
justify  his  search  of  another  house  by  altering 
the  warrant  to  include  the  house  searched,  and 
his  act  in  so  doing  was  wrongful. — Fennemore 
V.  ArmstrunR,  96  A.  204. 
®=>99  (DeLSuper.)  If  a  constable  enters  a 
dwelling  bouse  occupied  by  another  against  the 
tatter's  will  to  search  for  stolen  property  \vith- 
out  a  warrant,  he  is  a  "trespasser,"  and  liable 
in  damages  to  the  person  injured. — Fennemore 
V.  Armstrong,  96  A.  204. 
9=9100  (Me.)  A  sheriff  is  liable  for  the  wrong- 
ful acts  of  bis  deputy  while  the  lattor  is  per- 
forming official  business.— Kittredge  ▼.  Frothing- 
ham.  96  A.  1068. 

^»I38  (Me.)  In  trover  against  a  sheriff  for  act 
of  deputy  in  taking  possession  of  plaintiff's 
horse  and  conveyance  without  authority,  evi- 
dence held  not  to  show  that  deputy  was  acting 
as  such,  but  that  he  was  acting  as  state  agent 
for  the  prevention  of  cruelty  to  animals. — Eld- 
ridge  V.  O'Connell,  96  A.  744. 
«=9l39  (DeLSuper.)  Where  the  nlaintiff  in  an 
action  against  a  constable  and  another  for  tres- 

Sass  did  not  voluntarily  consent  to  the  search, 
e  was  entitled  at  least  to  nominal  damages. — 
Fennemore  v.  Armstrong,  96  A.  204. 
^S3l40  (Del. Super.)  Where  the  search  by  a 
constable  without  warrant  is  not  denied,  it  is 
a  question'  for  tb«  jury  whether  the  house- 
holder voluntarily  consented  to  the  .  search. — 
Fennemore  v.  Armstrong,  96  A.  204. 

SHOWS. 

See  Theaters  and   Showfk 

SITUS. 

See  Taxation,  iSs>8eS. 

SLANDER. 

See  Label  and   Slander. 

SLAVES. 

See  Constitutional  L.aw,'«=983. 

SODOMY. 

*=»!  (DeLGen.Sess.)  Copulation  tiiroueh  the 
mouth  constitutes  the  offense  denounced  by  Rev. 
Code  1915,  c.  153,  {  7,  as  the  detestable  crime 
against  nature,  which  is  synonymous  with  sodo- 
my.—State  V.  Malda,  96  A.  207. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  iS=>728,  75a 

SPECIFIC  PERFORMANCE. 

n.   COHTBACTS  ENFOKCEABX.E. 

<S:=>28  (Md.)  Agreement  for  lease  of  buildings 
held  so  indefinite  in  terms  as  to  be  unenforce- 
able.—Washington,  B.  &  A.  R.  Co.  V.  Moss,  96 
A.  27a 

^s>28  (Md.)  Specific  performance  of  a  contract 
will  not  be  decreed,  unless  it  is  certain  in  all  its 
terms,  and  so  clearly  proven  as  to  satisfy  the 
eoiirt  that  it  constitutes  the  actual  agreement 


of  the  parties^— Phoeaiz  Pad  Mfg.  Co.  t.  Both, 
96  A.  782. 

<S=>29(2)  (Conn.)  Where  defendant,  who  owned 
more  than  one  lot  in  the  vicinity,  agreed  to 
convey  plaintiff  lot  1,  as  shown  by  a  map  in 
the  town  clerk's  odSce,  such  agreement,  in  the 
absence  of  the  map,  is  insufficient  to  warrant 
specific  performance. — McMahon  v.  Plumb,  96 
A.  968. 

IV.   PROCEEDINGS    AND   BEUET. 

<8=s>t02  (Md.)  On  a  bill  to  restrain  defendant 
from  operating  ras  engine  on  premises  rented 
from  plaintiff,  the  principles  applying  to  bills 
for  specific  performances  were  applicable. — 
Phoenix  Pad  Mfg.  Co.  v.  Both,. 96  A.  762. 
®=>I26(1)  (Conn.)  In  specific  performance  the 
facts  upon  which  the  equitable  relief  and  claim 
for  damages  are  based  may  be  presented  in  a 
single  count,  under  Gen.  St.  1902,  §  613,  plain- 
tiff is  entitled,  having  failed  to  establish  his 
right  to  equiteible  relief,  to  have  the  question 
of  damages  decided.— McMahon  T.  Plumb,  96  A. 
95a 

SPEED. 

See  Bvidence,  e=>4B2. 

SPENDTHRIFT  TRUST. 

See  Trusts,  <3=>152. 

STATES. 

See  Carriers,  ®=>12;    Constitutional  Law,  9=> 
121-143;    Statutes,  «©=119. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  0& 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTE  OF  USES. 

See  Trusts,   igsslSl. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  enagtbhtnt.  requisites,  and 

VAI.IDITT  IN  GENERAI.. 

«ss>64  (N.J.)  Aets  190a  p.  875,  i  3  (2  Oomp. 
St,  1910,  p.  1769,  §  70f),  relating  to  sales  of 
intoxicants  to  minors,  is  not  unconstitutional 
because  the  preceding  section  of  .the  act  is  in- 
valid ;  the  two  sections  not  being  dependent- 
State  V.  Pisaniello,  96  A.  89. 

n.  OENERAI.   AND   SPEOIAI.  OR  TjO- 
OAI.  I.AWS. 

<&=»79  (N.J.Sup.)  Act  April  12,  1910  (P.  L.  p. 
490),  providing  that  in  any  action  against  a 
steam  railroad  compai^  for  death  or  injuries  at 
its  crossing  where  it  installed  no  safety  gates 
or  warning  device,  plaintiff  shall  not  be  nonsuit- 
ed for  contributory  negligence,  but  the  question 
shall  be  left  to  the  Jury,  is  not  violative  of 
Const,  art.  4,  §  7,  par.  11,  prohibiting  the  enact- 
ment of  private,  local,  or  special  laws  granting 
to  any  corporation  any  exclusive  privilege.— 
Lynch  v.  Pennsylvania  R.  Co.,  96  A.  395. 
@=>93  (N.J.Sup.)  Purely  arbitrary  classifica- 
tions on  the  basis  of  population  and  making  a 
distinction  between  appointees  of  boards  and  ap- 
pointees of  head  officers  of  a  municipality,  held 
to  make  P.  L.  1911,  p.  788,  prohibiting  removal 
of  officers  except  for  cause,  violative  of  Const, 
art.  4,  I  7,  par.  11,  restricting  the  right  to  enact 
special  laws.— Kudlich  v.  GrifBn,  06  A.  561. 
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•=»»7  (Pa.)  Act  May  12,  1911  (P.  L.  288),  au- 
Uiorizing  boroughs  to  pave  streets  and  assess  a 
portion  of  the  cost  to  the  owners  of  abutting 
property,  is  not  unconstitutional,  as  local  or 
special  legislation. — South  Fork  Borough  t. 
Pennsylvania  R.  Co.,  96  A.  710. 

in.   SUBJECTS  AND  TITIjES  OF  ACTS. 

«=>I07  (N.J.)  P.  U  1913,  p.  448,  making  P.  U 
1906,  p.  644,  for  taxation  of  street  railroad  cor- 
porations, applicable  to  street  railway  systems, 
contravened  the  constitutional  requirement  that 
evew  law  shall  embrace  but  one  object. — ^Atlan- 
tic City  &  S.  R.  Ck>.  v.  State  Board  of  Aasessors, 
96  A.  568. 

«=»n4  (N.J.)  Acts  1908,  p.  375  (2  Comp.  St. 
1910,  p.  1769),  entitled  a  supplement  to  an  "act 
for  tho.  punishment  of  crimes,"  is  not  invalid 
because  embracing  sevora^  oSensee,  one  of 
which  is  sales  of  liquor  to  minors,  denounced 
by  section  3.— State  v.  Pisaniello,  96  A.  89. 
«=>n9  (N.J.)  The  title  of  the  act  of  1900 
(P.  L.  1900.  p.  113;  4  Comp.  St.  1910,  p.  5816) 
providing  for  a  state  sewerage  commission 
heU  not  to  limit  the  scope  of  the  statute  to 
preventing  pollution  of  the  state's  water  by 
means  of  such  commission. — Board  of  Health  of 
State  of  New  Jersey  v.  Inhabitants  of  Town  of 
Phillipsbarg,  96  A.  62. 

«=»I2I  (N.J.)  The  tiOe  of  P.  L.  1913,  p.  448, 
making  P.  L.  1906,  p.  644,  for  taxation  of  street 
railroad  corporations,  applicable  to  street  rail- 
way systems,  does  not  express  the  object  of  tax- 
ing steam  railroad  companies  and  repealing  pro 
tanto  Act  1884  for  taxation  of  railroads  and 
canals.— Atlantic  City  &  S.  R.  Co.  v.  State 
Board  of  Assessors,  96  A.  568. 
«=>I23  (Pa.)  The  subject-matter  of  Act  April 
25,  1907  (P.  L.  104),  relative  to  turnpikes  con- 
demned for  public  use,  held  germane  to  its  own 
title  and  to  the  UUe  of  Act  April  20,  1905 
(P.  L.  237),  which  It  purports  to  amend;  and 
hence  not  violative  of  Const,  art.  3,  {  3,  rela- 
tive to  title  and  subject-matter  of  statutes.— 
Winters  v.  Koonti,  96  A.  121. 

V.  REPEAI^  SrrSPENSIOir,  EXPntA^ 
TION.  AND  BEVZVAI.. 

^s»l6l  (Del.Gen.Sess.)  Where  a  later  act  em- 
braces the  subject-matter  of  an  earlier  act  and 
covers  it  fully  and  completely,  the  earlier  act 
is  impliedly  repealed,  though  not  expressly  and 
specioeally  repealed.— estate  v.  Verderamo,  96  ▲. 
758. 


VI.  OONSTBTTCTION  AND  OPERA. 
TION. 

(A)  General  Rales  of  Conatruetlon. 

€=>i8l  (Md.)  In  construing  a  statnte,  the  leg- 
islative intention  as  expressed  In  its  words  must 
be  ascertained  and  given  effect. — R.  H.  Fiasier 
&  Son  V.  Leas,  96  A.  764. 

®=9l84  (Me.)  Statutes  should  be  construed  in 
the  light  of  legislative  Intent  and  the  evils  to  be 
remedied.— Dominion  Fertilizer  Co.  v.  White, 
96  A.  1069. 

<S=»I89  (Md.)  The  cardinal  rule  in  construing 
statutes  is  to  ascertain  the  real  intent  of  the 
Lcgislnture,  which  will  always  prevail  over  the 
literal  sense  of  the  language,  and  for  such  pur- 
pose the  whole  of  an  act  must  be  considered  to- 
gether.—Brenner  V.  Brenner,  96  A.  287. 

4=3214  (Md.)  Where  the  language  of  a  statute 
is  susceptible  of  a  sensible  interpretation,  it 
cannot  be  controlled  by  extraneous  considera- 
tions.—R.  H.  Frazier  &  Son  v.  Leas,  96  A.  764. 

«s>2i7  (N.J.Sup.)  Words  in  a  statute  descrip- 
tive of  material  things  should  be  construed  In 
reference  to  the  history  of  the  time  of  enact- 
ment of  the  statute  and  applied  to  things  then 
known  to  exist. — Mausoleum  Baildets  ot  New 
Jersey  v.  State  Board  of  Taxes  and  Assess- 
ment, 96  A.  494. 

4=3226  (Conn.)  Where  statutes  are  adopted 
from  other  jurisdictions,  although  the  wording 
is  not  precisely  the  same,  the  same  interpreta- 
tion, where  possible,  will  be  given  to  the  words 
used.— Schmidt  v.  O.  K.  Baking  Co.,  96  A.  963. 

4=3226  (N.J.Sup.)  A  statute  adopted  from  an- 
other state  will  be  presumed  to  have  been  in- 
tended to  ha\e  the  construction  previously  giv- 
en it  in  that  state.- Hopper  v.  Edwards,  96  A. 
607. 

(B)  Partlenlar   Classes  of   Statntea. 

4^235  (Md.)  A  statute  must  be  construed  Ul>- 
erally  in  favor  of  private  rights,  and  any  con- 
struction imputing  an  intention  to  deny  valu- 
able rights  should  be  avoided.— R.  H.  Frasier 
&  Son  V.  Leas,  96  A.  704. 

(D)  Retroa«tlTe  Operation. 

4=s>263  (N.J.)  Statutes  are  not  retroactive,  un- 
less language  admits  of  no  other  construction. — 
Public  Service  Electric  Co.  v.  Board  of  Public 
Utility  Com'rs,  90  A.  1013. 
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Art.  1,  par.  1 186 

Art  1,  par.  16 665 

Art.  1,  I  10 102 

Art.  4,  8  7,  par.  11. , .  395,  661 

Art  4,  8  7.  par.  12 186 

COMPILED  STATUTES  1010. 

Volume  1. 

Page  450.  8  111 102,  689 

Page  490 407 

Volume  2. 

Page  1552,  8  53 94 

Page  1610,    8    21 65 

Puge  1630,  8  49 099 

Page  1652,  8   S6 05 

Page  1757,  S  37 56 

Pages  1767,    1760,    88    66, 

70f    89 

Page  1784,  8  119 398 

Page  1812,  8  218 89 

Page  1863,  $  136 89,  398 

Page  1027,  8  3 1006| 

Page  2041,8  33 409 

Pages  2231,  2i;34,  2237,  88 

36,  45,  57 358 

Page  2250    U5T 
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Pages  2278,  2281 689 

Page  2624.  15 47 

Page  2638    102 

Page  2640,  $  3a 102 

Page  2656    363 

Page  2868 71 

Volume  3. 

Pages  2903.  2936 89 

Page  2962,  J  30. 86 

Page  3226,  §  5 901 

Page  3302.  S  14 921 

Page  3305.  1 18 668 

Page  3300,  §  24 1074 

Page  3315    489 

Pages  3315,  3317.   §|   36, 

^  101 

Page  3426    669 

Page  3478    407 

Page  3478,  $  79 564 

Page  3792,  |40 «85 

Page  4054,  §  5 589 

Page  4127,  f  246 492 

Page  4219    404 

Volume  4. 

Page  4727,  §  10 890 

Page  4728 390 

Page  4752.  §  86.  cL  10. . . .  390 

Page  5021 404 

Page  5247,  f  404 1007 

Pages  5350,  5351,  §§  183. 

190  662 

Page  5654 69 

Page  6663,  §  22 402 

Page  6700 996 

PagM  6816,5830 62 

LAWS. 

1795,  p.  168 102 

1799,  p.  4m 102 

1800.  p.  104 92 

1800,  p.  104,  J  37 92 

1867,  p.  251 1017 

1867,  p.  976 671 

1871,  p.  44 1017 

1875,  p.  477 671 

1880,  p.  206.  Repealed  by 
Laws  1887,  p.  80 363 

1881,  p.  160.  Repealed  by 
Laws  1887,  p.  80 363 

1886,  p.  296,  i  44 363 

1887,  p.  80 363 

1889,  p.  136,  §  5 102 

1893,  pp.  306,^  307,  j§  6,  8  98 

1897,  p.  48,  I  9.  Amend- 
ed by  Laws  1904,  p.  102  564 

1898,  p.  422..... 44 

1808,  p.  443 1007 

1898,  p.  603,  8  119. ..... .  481 

1808,  p.  609,  I  138 885 

1900,  p.  113 62 

1902,  p.  539,  §  88 1018 

1902,  p.  566 98 

1902,  p.  596,  §  68 86 

1903,  p.  292.  Amended  by 
Laws  1904,  p.  846 671 

1903,  p.  394 481 

1903,  p.  396,  i  3,  subsec.  6  494 

1904,  p.  192 564 

1904,  pp.  346,  876 671 

1906,  p.  57 98 

1906,  pp.  216,  217,  §§  9,  14  481 

1906,  p.  644 568 

1907,  p.  133 71 

1907,  p.  452 40 

1908,  p.  375.  f  3 89 

1008.  p.  005 62 

1909,  p.  325 186 

1909,  p.  325,  1 1 667 

1909,  p.  325.  §  1.  par.  2. .  667 


1900.  p.  334,  S  18 18ft 

1909,  p.  375 186 

1910,  p.  400 98 

1910,  p.  490 395 

1911,  p.  104... 671 

1911,  p.  104,  II 671 

1911,  p.  134 394,  1016 

1911,  p.  136,  §  7 304 

1911,  p.  139,  i   2,  par.  12 

(1)  "        >    •-  ggg 

1911,  pp.'378' ■3iS0,'38i,'  §§ 

17a,  I8a.  1^. 1013 

1911,  p.  4fe 42 

1011,  p.  463 561 

1911,  p.  783 501 

1912,  p.  417 492 

1913,  p.  282 C9,  402 

1013,  p.  302 600 

1913,  p.  448 568 

1914,  p.  59 180 

1914,  p.  133 40 

1914,  p.  170 42 

1914,  p.  207 186 

1914,  p.  358 665 

1915,  p.  61,  §  7 405 

1915.  p.  470 657 

1916,  p.  607 1007 


PENNSIXVANIA. 

CONSTITUTION. 

Art.  3,  J  3 121 

Art.  9.  i  1 246 

Art.  17,  i  3 1037 

PURDON'S  DTGEST   OP 
LAWS. 

Thirteenth  Edition. 

Volume  2. 

Page  1299.  par.  14 830 

LAWS. 

1834.  p.  637 611 

1860,  p.  882 1089 

1871,  p.  269 654 

1871,  p.  1.S60 822 

1874,  p.  109 479,  977 

1883,  p.  72 1(BT 

1887,  p.  161.  §  10 129 

1S03.  p.  345.  I  2 511 

1S95,  p.  38 511 

1899,  p.  42,  §2 513 

1!»01,  p.  82 132 

1903,  p.  314 126 

1905,  p.  2.^7 121 

1905,  p.  3r,2 746 

1905,  p.  352,  §  11 1091 

1JK)5,  p.  .S.-.5,  I  11 712 

1905,  p.  356,  I  12 478 

1907,  p.  104 121 

1907,  p.  3(>8 821 

1909,  p.  405 1041 

1911,  p.  20 513 

1911,  p.  20.  S  1 513 

1911,  p.  288 710 

1913,  p.  52S 826 

1913,  p.  6.39 246 

191.3,  p.  719,  §15 130 

1913,  p.  7.S0,  I  8 255 

1913,  p.  735,  §  15 137 


RHODE  ISIiAND. 

CONSTITUTION. 

Art  1,  §  2 340 

Art.  1,  I  4 425 

Art  1,  i  7 337 


OENBRAIf  LAWS  1909. 

Ch.  82,  8  10 531 

Oh.  173 306 

Ch.  173.  823 306 

Ch.  193,  $5 340 

Ch.  254,  j§  1,  6,  13 843 

Ch.  294,  I  2 819 

Ch.  297,  h  1-3 818 

Ch.  311,  S  8 529 

Oh.  312.  §13 529 

Ch.  .'522.  §2 2ia 

Ch.  32.-),  §  4 216 

Ch.  333.  §  2 .107 

Ch.  335.  §  1 307 

Ch.  347,  i  25 ;«7 

Ch.  347,  |3.t 305 

Ch.  354,  j5  .^.5.  na 425 

Ch.  354.  §8  37,38 337 

Ch.  354,  §53 425 

LAWS. 

1822-44,  p.  9S1 425 

1S44  r,7,  p.  672 425 

l!Mn.  ch.  942,  «  2 509 

1012.  eh.  825,  §  21 425 

1012.  ch.  831 ,,  208.  340 

1912.  ch.  831.  art.  1,  8  1..  208 

1912.  ch.  831,  art.  1,  §  6. .  840 

1912,  ch.  &31,  art.  4 340 

1012,  ch.  831.  art  5,  §  3. .  340 

1918,  ch.  1012 508 

1918,  ch.  1012,  §§  14, 16. .  608 


VERMoirr. 

CONSTITUTION. 
Art  10   190 

PUBLIC  STATUTES. 

8   751 

774   333 

1221   21 

1268  . . . . ; 374,  700 

l.'>90.    AmRDded  by  Laws 

190S.  No.  64 704 

§  1978,  1081,  2018 599 

2261   190 

§  2263,    2272 702 

2322 190,  509 

2621.    Amended  by  Laws 

1908.  No.  69 17 

I  2622,  2624 17 

I  2ra5,  2637,  2638 332 

26,58   : 14 

30a7   ({ 

3fir)S  ..• 751 

.SrxiO.    Amended  by  Laws 

1910.  No.  126 751 

8  4775   540 

8§  5101-5247 609 

8  5204  8 

§  5231.  Repealod  by  Laws 
1915.  No.  91,  §§1,27...  609 

a  5236,  6237.;".. 8 

i  6720  190 

I  6208  382 

§  6234 4 

LAWS. 

1908,  No.  64 704 

1908,  No.  09 17 

1908,  No.  117 14 

1908,  No.  117,  §§  8,  6k  11  14 

1910,  No.  126 751 

1915,  No.  00,  §  12 416 

1915,  No.  91 600 

1915,  No.  91.  §8  1,  27....  689 

1915,  No.  171 609 

1915.  No.  171,  §  41 609 
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Strict  Tontiouut* 


STIPULATIONS. 

_  >ie  (N.J.)  A  atipnUtioii  made  in  open  conrt 
being  binding  on  the  parijee,  the  court  was  ioa- 
tified  in  instructine  in  accordance  therewith. — 
Decker  y.  Qeorge  W.  Smith  &  Co.,  86  A.  915. 

STOCK. 

See  CSorporations,  4=980,  111. 

STOCKHOLDERS. 

See  Corporationa,  «=alg2. 

STREET  RAILROADS. 

See     Municipal    Coivorations,    ®=>425,    437; 
Railroads,  «=s80;  Taxation,  ^=>42,  117,  160. 

X.   EBTABUSHBUiNT,  OONSTKVOTZON, 
AITD  MAtNTENANOE. 

^=328(3)  (Pa.)  Act  Jane  1,  1907  (P.  L.  368) 
empowers  street  railway  companies  to  construct 
power  transmission  lines  diverging  from  the 
railway  line  when,  and  only  when,  the  routes 
therefor  are  properly  designated  in  the  charter. 
—Curry  v.  Pittsburgh,  H.  B.  &  N.  C.  By.  Co., 
96  A.  821. 
<8s>47  (NJ.Ch.)  P.  U  1906,  p.  67,  P.  U  1910, 

?>.  400,  do  not  anthorize  the  boards  of  chosen 
reeholders  of  two  counties  which  have  acquired 
a  plank  road  in  which  a  street  railroad  oper- 
ates to  force  the  railroad  to  chance  the  location 
of  its  tracks  against  its  will.— Public  Service  Ry. 
Co,  V.  Board  of  Chosen  Freeholders  of  Hudson 
&  Sssex  Counties,  96  A.  98. 

The  section  of  the  Freeholders  Act  authoriz- 
ing boards  of  county  freeholders  to  ordain  necee- 
sarv  by-laws  does  not  authorize  the  boards  of 
chosen  freeholders  of  two  counties  to  compel 
a  street  railroad  to  change  the  location  of  its 
tracks  over  a  plank  road  acquired  by  such  coun- 
tieg.— Id. 

The  Traction  Act  (P.  L.  1803,  pp.  306,  307) 
IS  6,  8,  does  not  authorize  the  boards  of  choeen 
freeholders  of  two  counties  to  change  the  loca- 
tion of  the  tracks  of  a  street  railroad  against 
Its  will,  which  operates  over  a  plank  road  ac- 
quired by  the  counties. — Td. 

P.  L.  1902,  p.  566,  does  not  authorise  the 
boards  of  chosen  freeholders  of  counties  which 
have  acquired  a  plank  road  to  change,  against 
the  will  of  a  street  railroad  operating  over  such 
a  plank  road,  the  location  of  its  tracks. — Id. 
^=357(6)  (Pa.)  In  a  suit  to  enjoin  a  stroet 
railway  company  from  constructing  a  power 
transmission  line  along  an  alley  in  front  of 
idaintiCfs  property,  the  burden  was  on  defend- 
ant to  show,  not  only  an  ordinance,  authorizing 
it  to  construct  such  line,  but  authority  from  the 
commonwealth,  designated  In  its  charter  or  in 
extensions  to  its  charter  route. — Curry  v.  Pitts- 
burgh, H.  B.  &  N.  C.  Ry.  Co.,  96  A.  821. 

XI.  REOTn,ATION  AKD   OPEKATION. 

®=>8I  (Md.)  The  mere  fact  that  a  car  is  travel- 
ing at  high  speed  does  not  show  negligence  of 
the  railroad  company,  where  such  speed  was 
maintained  over  a  crossing  in  the  open  country 
at  which  point  all  persons  had  notice  or  knowl- 
edge that  the  cars  ran  at  high  speed. — Wester^' 
man  v.  United  Bys.  &  Electric  Co.  of  Baltimore, 
96  A.  855. 

It  is  not  negligence  for  a  street  railroad  to 
operate  its  cars  at  crossings  at  a  high  speed, 
though  there  be  passengers  waiting  to  board  the 
car;  there  being  no  rule  of  law  requiring  the 
company  to  stop  its  cars  at  all  points  on  signal 
to  tiike  on  passengers.— Id. 
€=>85  (Md.)  The  rights  of  operators  of  a  street 
car  and  of  a  motor  truck  to  use  of  the  street 
at  a  crossing  are  coextensive,  and  their  duties 
as  to  observance  of  precautions  against  Injury 
are  reciprocaL— United  liya.  &  Electric  Co.  of 
Baltimore  v.  State,  96  A.  261. 


«s»90  (Md.)  The  failure  of  defendant  street 
railroad  to  ring  a  bell  aa  its  car  approached  a 
crossing  is  immaterial,  where  plaintiff,  diiving 
a  vehicle,  saw  and  heard  the  approaching  car 
in  time  to  have  avoided  going  on  the  track,  so 
that  the  ringing  of  tiie  bell  would  havaadded 
nothing  to  the  warning  which  he  had. — Wester- 
man  V.  United  Bys.  &  Electric  &>.  of  Baltimore, 
96  A.  356. 

4sr99  (Md.)  Where  plaintiff,  driving  a  vehicle, 
saw  a  car  approaching  a  crossing  rapidly,  and 
but  a  few  car  lengths  distant  from  it,  and  he, 
being  60  feet  distant  from  the  track,  started  to 
cross,  he  could  not  recover ;  his  act  in  attempt- 
ing to  cross  being  contributory  negligence. — 
Westerman  v.  United  Bys.  &  Electric  Ca  of 
Baltimore,  96  A.  355. 

«=>99(1)  (Pa.)  Where  plaintiff,  after  alighting 
from  an  automobile  which  got  out  of  order  on 
the  tracks,  went  back  into  the  machine,  though 
she  knew  that  a  street  car  which  her  cuautTeur 
had  gone  to  stop  was  about  due,  she  was  guil- 
ty of  contributory  negligence. — Coleman  v.  Pitta- 
burgh,  H.,  B.  &  N.  C.  St.  Ry.  Co.,  96  A.  1051. 
^=>I02  (Conn.)  Though  driver  of  truck  negli- 
gently drove  in  front  of  street  car,  if  there- 
after he  acted  with  due  care  and  motorman  was 
negligent,  motorman's  negligence  hdd  the  proxi- 
mate cause  of  the  accident,  and  the  truck  driv- 
er's negligence  a  remote  cause. — ^Hygienic  Ice 
Co.  V.  Connecticut  Co.,  96  A.  152. 

If  after  motor  truck  was  in  position  of  danger 
both  the  driver  and  the  motorman  of  the  street 
car  were  negligent,  held,  that  both  parties  were 
proximate  contributors  to  the  resulting  collision. 
—Id.  ' 

®=>i03  (Md.)  In  an  action  for  injnries  at  a 
street  crossing,  wh^n  the  evidence  shows  con- 
tributory negligence,  no  recovei^  can  be  had 
unless  defendant  ^ight  have  avoided  the  conse- 
quences of  plaintiff's  negligence. — Westerman  v. 
United  Bys.  &  Electric  Co.  of  Baltimore,  96  A. 
355. 

9s>l  12  (Md.)  In  an  action  against  a  street  rail- 
way company  for  injuries  at  a  street  crossing, 
the  burden  rests  on  plaintiff  to  show  defend- 
ant's negligence  or  want  of  ordinary  care  caus- 
ing the  accident.— Westerman  v.  United  Bys.  & 
Electrie  Co.  of  Baltimore,  96  A.  366. 
€=9 1 14  (Md.)  Evidence  in  an  action  for  person- 
al injuries  and  property  damage  by  being  struck 
by  defendant's  street  car  at  a  crossing  held  to 
show  contributory  negligence  on  the  part  of  the 
plaintiff  so  as  to  warrant  witiidra wing  the  case 
from  the  jury. — Westerman  v.  United  Bys.  * 
Electric  (3o.  of  Baltimore,  96  A.  356. 
€=>  I  i  7  (24)  (Conn.)  In  action  for  injuries  to 
person  and  property- sustained  in  collision  with 
trolley  car,  evidence  held  to  make  plaintiff's 
negligence  a  question  for  jury. — Way  v.  Con- 
necticut Co.,  96  A.  927. 

<3=>II7  (Md.)  Questions  of  negligence  and  con- 
tributory negligence  in  the  collision  of  a  street 
car  and  motor  truck  at  a  crossing,  held  under 
the  evidence  for  the  jury. — United  Rys.  &  Elec- 
tric Co.  of  Baltimore  v.  State,  96  A.  261. 

Which  ran  into  the  other,  a  street  car  or  mo- 
tor truck,  held  under  the  evidence  for  the  jury. 
-Id. 

4=7 1 1 7(20)  (Pa.)  Where  the  evidence  was  con- 
flicting as  to  whether  plaintiff  was  walking  on 
the  tracks  or  lying  thereon,  and  whether  tnere 
was  a  reasonably  safe  place  to  walk  outside  the 
tracks  at  the  place  where  he  was  struck  by  the 
car,  the  case  was  for  the  jury. — ^Anderson  v. 
Pittsburgh  Bys.  Co.,  96  A.  1051. 

STREETS. 

See  Municipal  Corporations,  <S=3386,  680-706. 

STRICT  FORECLOSURE. 

See  Pledges,  «s»59. 
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STRIKING  OUT. 

See  CMmlnal  Law,  «39606;   Trial,  <8=>06. 

SUBMERGED  LANDS. 

See  Nftvigable  Waters. 

SUBROGATION. 

93»3(2)  (Vt.)  A  wife  redeeming  her  home- 
stead from  a  mortgage  held  entitled  to  subroga- 
tion to  the  first  mortgagee's  rights  as  against 
the  holder  of  a  second  mortgage  not  valid  aa  to 
the  homestead,  though  both  were  held  by  the 
same  person. — Hunt  v.  Davis,  96  A.  814. 
^=»23(1)  (Vt.)  One  advancing  money  to  a  wife 
to  redeem  her  homestead  from  a  mortgage  fore- 
closure under  circumstances  entitling  her  to 
subrogation  to  the  rights  of  the  holder  of  the 
mortgage  succeeds  to  her  rights  to  tlie  extent 
of  the  sum  advanced.— tlunt  v.  Davis,  96  A. 
814. 

^=s>35  (Vt.)  One  furnishing  money  to  redeem 
a  homestead  from  a  mortgage  foreclosure  does 
not  lose  his  right  to  subrogation  by  an  agree- 
ment to  take  a  mortgage  from  the  homestead 
claimant. — Hunt  v.  Davis,  96  A.  814. 
4=938  (Vt)  The  illegality  of  a  contract  to 
mortgage  property  to  secure  advances  on  condi- 
tion of  obtaining  a  divorce  does  not  defeat  right 
to  subrogation  for  the  advances. — Hunt  T.  Da- 
vis, 96  A.  814. 

SUBSCRIPTIONS. 

See  Corporations,  <S=»80. 


See  Action. 


SUIT. 
SUMMONS. 


See  Prohibition. 

SUPERINTENDENTS. 

See  Municipal  Corporations,  4s»205. 

SUPPLEMENTARY  PROCEEDINGS. 

Bee  Execution,   «=»3S9-420^. 

SUPPORT. 

See  Bastards,  4=987. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  (S=>lld-126. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURPLUS. 

See  Pledges,  4=>59. 

SURVIVORSHIP. 

See  WiUs,  <8=9547. 

SUSPENSION. 

See  Insurance,  4=^760. 

TAXATION. 

See    Constitutional    Law,    «=»137,    138,  229; 

Eminent  Domain,   4=9202;    Hi^ways,  ^=> 

130;    Life   Estates,   <g=>18;    Municipal  Cor- 

lorations,    4=>425-571,    979;     Statutes,  4=9 


pora 
i21; 


Taxation,  4=942. 


MENTS  AKiTsjSiTBXCTIOXS. 

4s»42  (N.J.)  P.  L.  1913,  p.  448,  making  P.  U 
1906,  p.  644,  tm  taxation  of  street  railroad  cor- 
porations, applicable  to  street  railway  systems, 
18  unconstitutional  as  M>pi>ed  to  a  steam  rail- 
road company  over  whose  tracks  a  street  rail- 
way system  is  operated;  it  being  violative  of 
the  constitutional  requirement  of  uniformity. — 
Atlantic  City  &  S.  E.  Co.  v.  State  Board  of  Ae- 
sessors,  96  A.  568. 

4=»42  (Pa.)  Act  June  27,  1913  (P.  L.  639), 
which  provides  for  levying,  collecting,  and  dis- 
tributing a  tax  on  anthracite  coal  but  not  on 
bituminous  coal,  held  void  as  in  violation  of 
Const,  art.  9,  |  1,  requiring  that  taxes  be  uni- 
form.—Commonwealth  V.  Alden  Coal  Co.,  96  A. 
246. 

In  determining  whether  a  legislative  classifi- 
cation is  special  and  discriminatory,  regard 
must  be  had  to  the  purpose  for  which  the  legis- 
lation is  degigned. — Id. 

A  tax  act  can  subject  certain  property  to  tax- 
ation and  exempt  other  property  of  the  same 
class  and  similarly  situated,  only  when  a  sub- 
stantial difference  exists  between  the  two  which 
makes  the  distinction  just  and  reasonable. — Id. 

nx.  uabujty  of  persons  axu 

PROPBBTT. 

(B>  Corporstlona   and    Corporate   StoelE 
aa4  Propertr. 

4=9 1 17  (N.J.)  Under  P.  L.  1913,  p.  448,  mak- 
ing P.  L.  1906, -p.  644,  for  taxaUon  of  street 
railroad  corporations,  applicable  to  street  rail- 
way systems,  it  is  improper  to  imiwse  a  fnsn- 
chise  tax  therein  provided  for  on  a  steam  rail- 
road corporation.— Atlantic  City  &  S.  R.  (3o. 
V.  State  Board  of  Assessors,  96  A.  588. 
4=9 1 24  (Md.)  Acts  relating  to  taxation  of 
mortgages  do  not  apply  to  a  mortgage  executed 
by  a  railroad  company  to  a  trustee  to  secure  its 
bonds.— State  v.  Baltim(»e  &  O.  R.  Co.,  96  A. 
636. 

4=9 1 50  (N.J.)  P.  L.  1006,  p.  644,  for  taxation 
of  street  railroad  corporations,  and  P.  L.  1913, 
p.  448,  for  taxation  of  street  railway  aystems, 
held  inapplicable  to  a  steam  railroad  oa  or  over 
whose  tracks  a  street  railway  system  is  operat- 
ed.—Atlantic  City  &  S.  R.  Co.  V.  State  Board  of 
Assessors,  96  A.  568. 

(D)  KzeatptlOBa. 

4=»207  (N.J.8up.)  Act  Nov.  22,  1791  (Patcr- 
son'e  Laws  1800,  p.  104),  exempting  from  taxa- 
tion the  property  of  the  society  thereby  incor- 
porated, constitutes  an  irrepealable  contract 
with  the  state.— Society  for  Establishing  Use- 
ful Manufactures  v.  Ci^  ot  Paterson,  96  A.  92. 
4=9210  (Md.)  Acts  relating  to  taxation  of  mort- 
gages do  not  apply  to  a  mortgage  executed  by  a 
railroad  company  to  a  trustee  to  secure  its 
bonds,  and  it  docs  not  thereby  avail  itself  of 
any  rights,  privileges,  or  advantages  within 
Const.  Amend,  of  1891.— State  v.  Baltimore  & 
O.  B.  Co.,  9«  A.  636. 

A  railroad  company  accepting  ordinances  of  a 
city  held  not  to  avail  itself  of  any  rights,  privi- 
leges, or  advantages  within  the  Const.  Amend, 
of  1891,  and  it  may  rely  on  its  exemption  from 
taxation  conferred  by  its  charter, — Id. 

A  railroad  company  acquiring  the  stock  owned 
by  the  state  pursuant  to  statute  h<M  not  to 
avail  itself  of  any  rights,  privileges,  or  advan- 
tages witliin  Const.  Amend,  of  1891,  and  it  may 
rely  on  its  exemption  from  taxation. — Id. 
4=9236  (N.J.Sup.)  Disposal  of  surplus  electrici- 
ty by  corporation  incorporated  under  Act  Nov. 
22,  1791  (Patcrson's  Laws  1800,  p.  104),  to 
another  corporation  held  not  inconsistent  with 
charter  obligation  so  as  to  defeat  exemption 
from  taxation.— Society  for  Establishing  Useful 
Manufactures  v.  City  of  Paterson,  96  A.  92. 

Under  Act  Nov.  22,.  1791  (Paterson's  Laws 
1800,  p.  104),  exempting  lands  of  corporation 
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from  taxation,  but  making  them  liable  aftei 
ten  years  to  taxation  for  state  purposes,  school 
tax  htld  not  a  tax  raised  for  state  purposes.— Id. 
^»24S  (N.J.Sup.)  A  mausoleum  containing 
400  crypts,  to  be  used  as  a  place  of  sepulture 
for  the  dead,  built  by  an  Independent  corpora- 
tion in  a  cemetery,  held  not  exempt  from  taxa- 
tion tinder  General  Tax  Act,  §  3,  subd.  6,  ex- 
empting "buUdings  for  cemetery  use"  erected 
in  graveyards.— Mausoleum  Builders  of  New 
Jersey  v.  State  Board  of  Taxes  and  Assessment, 
m  A.  494. 

IV.   PI.ACE  OF  TAXATION. 

«s>272  (N.H.)  Under  Pub.  St.  1901,  c.  65,  { 
7,  aiibd.  6,  taxing  stock  in  trade  of  merchants 
employed  in  their  trade,  "stock  in  trade"  in- 
cludes only  tangible  property,  so  that  accounts 
receivable  are  not  taxable  under  that  section. — 
Woodworth  &  Co.  v.  City  of  Concord,  96  A.  296. 

Under  Pub.  St.  1901,  c.  55,  §  7,  subd.  6, 
making  stocks  in  trade  taxable  as  personalty, 
trade  fixtures,  being  kept  for  use  in  business  and 
not  for  sale,  are  not  taxable.— Id. 

Under  Pub.  St.  1901,  c.  65,  |  7,  subd.  6,  pro- 
vi)]ing  that  stock  in  trade  of  merchants  em- 
ployed in  their  trade  or  business  shall  be  taxable 
as  personal  property,  notes  receivable,  vehicles, 
and  horses  are  not  taxable,  being  specifically 
taxed  under  chapter  55,  §  7,  subds.  5,  7,  8.— Id. 
«B»274  (N.H.)  Under  Pub.  St  c.  66,  S§  16  and 
18,  providing  for  the  situs  of  lumber  for  taxa- 
tion, held,  that  lumber  stacked  at  station  await- 
ing orders  for  sales  and  shipment,  for  indefinite 
period,  was  taxable  where  stored  and  not  at  the 
residence  of  the  owner. — Town  of  Colebrook  v. 
Berlin  Mills  Co.,  96  A.  301. 

V.   liUVY  AND  ASSESSMENT. 

(O)   ReTlevTt  Correction,  or  Settlm*  Aalda 
of   AaaCHmCBt. 

«c=>4S2  CN.J.Snp.)  Under  Tax  Act  1906  (P.  L. 
pp.  216,  217)  K  9,  14,  a  petition  to  raise  an  as- 
sessment, filed  more  than  a  year  after  the  as- 
sessment was  levied  and  the  tax  paid,  under 
Tax  Act  1903  (P.  L.  p.  394),  comes  too  late,  and 
the  assessment  cannot  be  raised;  the  later  act 
having  repealed  all  prior  inconsistent  acts. — 
Acquackanonk  Water  Co.  v.  Passaic  County 
Board  of  Taxation,  96  A.  481. 
®=»466  (Conn.)  The  taxation  board  of  relief 
is  an  administrative  and  not  a  judicial  body. — 
Bugbee  v.  Town  of  Putnam,  96  A.  955. 
4=»480  (Conn.)  That  board  of  relief  delegated 
member  to  take  sick  taxpayer's  examination 
touching  property  on  answers  to  prepared  ques- 
tions for  board's  later  consideration  was  not 
delegation  of  board's  power. — Bugbee  v.  Town 
of  Putnam,  96  A.  955. 

«=»482(2)  (N.J.)  Under  P.  L.  1808,  p.  443  (4 
Comp.  St.  1910,  p.  5247,  f  404),  concerning  the 
settlement  and  collection  of  arrearages  of  un- 
paid taxes,  notice  published  June  1,  8,  15,  and 
22,  1914,  held  to  cover  a  period  of  22  days,  and 
was  not  a  publication  once  each  week  for  at 
least  4  consecutive  weeks  preceding  a  meeting 
to  be  held  on  July  7th,  and  hence  such  notice 
was  not  cured  by  P.  L.  1915,  p.  607.— Mesaineo 
▼.  Fake,  96  A.  1007. 

4s>486  (Conn.)  Appearance  by  taxpayer  before 
board  of  relief  for  examination  touching  taxable 
property,  under  Gen.  St.  1902,  §  2.148,  held  not 
condition  precedent  to  exercise  of  board's  pow- 
er to  equalize  assessment. — Bugbee  v.  Town  of 
Putnam,  96  A.  955. 

Board  of  relief  can  legally  refuse  to  adjourn 
to  sick  taxpayer's  house  for  examination  touch- 
ing property.- Id. 

Offer  of  sick  taxpayer  to  be  sworn  and  answer 
questions  touching  property  on  adjournment  of 
board  of  relief  to  ner  house,  to  which  board 
agreed,  was  compliance  with  examination  pro- 
vision of  Gen.  St.  1902,  §  2348,  entitling  her 
to  have  appeal  considered. — Id. 


$s»493(l)  (Conn.)  Appeal  from  board  of  relief 
to  superior  court  as  provided  by  Gen.  St.  1902, 
i  2354,  is  proceeding  to  call  into  action  judi- 
cial power  to  correct  grievances  at  bands  of  ad' 
ministrative  boards  charged  with  assessment  of 
property. — Bugbee  v.  Town  of  Putnam,  96  A. 

«=>493(7)  (Conn.)  On  appeal  from  action  of 
board  of  relief,  application  alleging  that  board 
delegated  member  to  take  sick  taxpayer's  exami- 
nation at  home  held  not  defective  fur  failing  to 
allege  that  such  action  was  official  and  by  prop- 
er vote. — Bugbee  v.  Town  of  Putnam,  96  A.  955. 
^=>493  (N.J.)  The  Supreme  Court  is  not  bound 
by  a  finding  of  the  state  board  of  equalization 
that  an  academy  reincorporated  under  Act  April 
21,  1898  (P.  L.  p.  422),  was  not  conducted  for 
profit ;  its  finding  being  an  inference  from  other 
facts  found,  and  the  question  being  a  mixed 
one  of  law  and  fact. — Town  of  Moutclair  t. 
State  Board  of  Equalisation  of  Taxes,  96  A. 
44. 

Vm.  COI.I.E0TION     AND     ENEOBOE- 

MENT  AGAINST  PERSONS  OK 

PEKSONAI.  PROPERTY. 

(A)  Collectors    and    Proceedings    <or    Ool< 
leetlon  la  Oeneral. 

«=9554  (Me.)  Despite  Laws  1906,  c.  29,  1907, 
c.  15,  1909,  c.  34,  1911,  cc.  84,  176,  authorizing 
tax  on  realty  to  destroy  moths,  the  interlinea- 
tion of  the  words,  "actual  expense  of  brown 
tail  moths,"  with  no  sum  carried  out  above  the 
total  in  a  warrant,  made  the  basis  of  an  action 
of  debt  to  collect  taxes  on  personalty,  will  not 
avoid  the  warrant. — Curtis  v.  Potter,  96  A.  786. 

(B)   Summary  Remedies  and  Aetioaa. 

^=9586  (Me.)  In  an  action  of  debt  to  collect 
taxes  assessed  against  a  nonresident  for  lum- 
ber in  the  state,  held  that  under  Bev.  St  c.  9, 
{  13,  par.  1,  as  amended  by  Pub.  Laws  1913, 
c.  30,  and  paragraph  2,  as  amended  by  Pub. 
Laws  1909,  c.  80,  and  Rev.  St  c.  10,  §  27,  a 
demand  for  payment  of  taxes  by  registered  let- 
ter is  sufficient.— Curtis  v.  Potter,  96  A.  786. 
®=>593(3)  (Me.)  In  a  suit  to  collect  personal 
property  taxes  on  lumber,  evidence  held  to  show 
that  plaintiff  was  the  owner  of  the  timber,  not- 
withstanding he  had  recently  conveyed  the  land 
from  which  it  was  cut. — Curtis  v.  Potter,  96  A. 
786 

Under  Rev.  St  c.  1,  i  6,  par.  22,  held  that  a 
record,  showing  that  the  assessors  took  the  oath 
necessary  for  them  to  discbarge  their  duties, 
is  sufficient  to  support  action  of  debt  on  assess- 
ment.— Id. 

IX.  8AI.E  OF  UkXm  FOB  NONPAT- 

IfENT  OF  TAX. 
<S=>658  (Md.)  Under  Code  Pub.  Loc.  Laws, 
Anne  Arundel  county  art  2,  U  229,  230,  a  tax 
title  cannot  be  upheld  on  proof  that  notice  was 
delivered  to  the  agent  of  the  owner  of  the  prem- 
ises to  be  sold,  instead  of  the  owner.— Abromatis 
v.  Amos,  96  A.  654. 

Xin.   LEGACY,  INHERITANCE,  AND 
TRANSFER  TAXES. 

<S;=9859  (N.J.Sup.)  Act  April  9,  1914  (P.  L.  p. 
267),  and  Act  April  20,  1909  (P.  L.  p.  325),  im- 
posing a  transfer  tax,  do  not  violate  Const  art 
4,  8  7,  par.  12,  requiring  taxation  of  property 
to  be  uniform.— Howell  v.  Edwards,  96  A.  186. 

Act  April  20,  1909  (P.  L.  p.  325),  and  Act 
April  9,  1914  (P.  L.  p.  267),  imposing  a  trans- 
fer tax  do  not  violate  Const.  U.  S.  Amend.  14. 
—Id. 

Act  April  20,  1909  (P.  L.  p.  325),  and  Act 
April  9,  1914  (P.  L.  p.  267),  imposing  a  trans- 
fer tax,  do  not  violate  Const,  art  1,  par.  1, 
guaranteeing  the  right  to  acquire,  possess,  and 
protect  property. — Id. 

It  is  no  objection  to  the  validity  of  the  trans- 
fer tax  that  Act  April  21,  1909  (P.  L.  p.  375), 
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creates  an  inequality  between  countiea  as  to  dis- 
position of  the  tax.— Id. 

«=>859  (N.J.Snp.)  TransfeMnheritance  Tax 
Act  1909,  f  1,  imposing  a  transfer  tax  on  prop- 
erty within  the  state  where  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  deatli, 
was  within  the  legislative  power. — Hopper  t. 
Edwards.  96  A.  667. 

®=s>868  (N.J.Sup.)  Bonds  and  mortgages  secur- 
ed on  New  Jersey  realty,  which  are  physically 
within  the  state,  are  property  within  the  state 
within  Transfer-Inheritance  Tax  Act  1909,  S  1, 
par.  2,  and  taxable  thereunder,  though  they 
have  been  subjected  to  a  lilce  tax  in  the  state 
where  the  owner  resided  at  the  time  of  his 
death.— Hopper  v.  Edwards,  96  A.  667. 
'  Bonds  and  mortgages  secured  on  New  Tork 
realty,  which  are  physically  present  in  New 
Jersey  at  time  of  the  owner's  death,  are  proi>- 
erty  within  New  Jersey  within  the  meaning  of 
Transfer-Inheritance  Tax  Act  1909,  §  1,  par.  2, 
and  taxable  thereunder,  though  they  have  been 
tiixed  under  a  like  statute  in  New  xork,  where 
the  owner  resided  at  time  of  death.— Id. 

<9Ea895  (N.J.'Sup.)  Tliat  record  of  assessment 
"of  transfer  tax  fails  to  show  notice  to  trans- 
feree of  appraisement,  as  required  by  Act  April 
20,  1909  OP.  L.  p.  334)  §  18,  is  no  objection  to 
its  validity,  where  an  amended  return  contain- 
ed an  affidavit  of  transferee  made  at  time  of 
appraisement  as  to  value  of  the  estate. — Howell 
V.  Edwards,  96  A.  186. 

4=9900  (Pa.)  Findings  amply  supported  by  evi- 
dence wij]  not  be  disturbed  on  appeal  from  the 
orphans'  court  from  an  appraisement  of  realty 
for  collateral  inheritance  tax  purposes.— In  re 
Andrew's  Estate,  96  A.  747. 

TELEGRAPHS  AND  TELEPHONES. 

See  Eminent  Domain,  9=>S6. 

I.   ESTABI,I8HBIENT,  OONSTRVOTION, 

AND  MAINTENANCE. 

«s»l  (Conn.)  Gen.  St  1902,  H  3903,  3007,  an- 
thorize  telegraph  and  telephone  companies  to 
€on8tmct  and  operate  lines  over  a  private  own- 
«r's  land  within  a  highway  and  to  pay  compen- 
sation for  the  taking  of  the  right  of  way. — 
Mitchell  V.  Southern  New  England  Telephone 
€o.,  96  A.  966. 

6=»I0(16)  (Conn.)  An  owner  cannot  enjoin  the 
use  of  a  telephone  line  in  front  of  his  premises 
unless  the  damages  to  be  anticipated  by  a  con- 
tinaanoe  of  the  line  and  from  the  use  will  be  ir- 
reparable.— Mitchell  V.  Southern  New  England 
Telephone  Co.,  96  A,  966. 

In  view  of  his  legal  remedy  under  Gen.  St. 
1902,  §  3907,  one  aggrieved  by  the  maintenance 
of  a  telephone  line  in  front  of  his  premises 
could  not  enjoin  its  use. — Id. 

A  court  of  equity,  on  application  of  an  owner 
aggrieved  by  the  illegal  maintenance  of  a  tele- 
phone line  before  his  premises,  will  not  restrain 
its  use  b^  the  company  on  account  of  the 
greater  evil  of  inconvenience  to  the  public. — Id. 

®=»I0  (Md.)  The  state  can  recover  compensa- 
tion for  the  special  and  exclusive  use  of  part  of 
a  bridge  forming  part  of  its  highways  by  a 
telegraph  company  for  carrying  its  wires. — 
Postal  Telegraph-Cable  Co.  v.  State  Roads  Com- 
mission, 96  A.  439. 

.Right  to  recover  for  use  by  a  telegraph  com- 
pany of  a  state's  bridge  Is  unaffected  by  it  be- 
ing part  of  a  post  road,  and  the  company  be- 
ing an  interstate  telegraph  company,  within  the 
federal  post  roads  acts. — Id. 

Code  Pub.  Civ.  Laws,  art  23,  §  359,  author- 
izing telegraph  companies  to  construct  lines  on 
highways  and  bridges  without  being  deemed  pub- 
lic nuisances,  gives  them  no  right  to  make  spe- 
cial use  of  the  state's  property  without  com- 
pensation.— Id. 


n.  BEOtnULTION    AND     OPEKATIOH. 

•S964  (Me.)  A  contract  of  a  telegraph  company 
whereby  it  escapes  the  consequences  of  its  own 
negligence  is  void  as  against  public  policy. — 
Haskell  Implement  &  Seed  Ck>.  v.  Postal  Teie- 
graph-Cable  Co.,  96  A.  219. 
Provision  in  a  telegraph  blank  that  tii«  com- 

Sany  should  be  the  agent  of  the  sender  without 
ability  to  forward  messages  over  lines  of  any 
other  company  does  not  relieve  the  company  of 
liability  to  the  amount  of  the  original  cost  of 
transmission  for  negligence  of  the  connecting 
companies. — Td. 

®=>70  (Md.)  Where  plaintiff's  telegram,  quot- 
ing price  on  gum  as  delivered  by  defendant  tele- 
graph company  to  purchaser,  erroneously  stated 
quotation  at  less  figure,  delivery  of  gum  by 
plaintiff  with  knowledge  of  error  held  not  to 
restrict  damages  to  cost  of  telegram. — Western 
Union  Telegraph  Co.  v.  Victor  G.  Bloede  Co., 
96  A.  685. 

Vendor's  measure  of  damages  for  telegraph 
company's  wrong  transmission  of  price  quota- 
tion, where  accepted  by  buyer,  with  nothing  to 
show  that  he  would  have  accepted  at  correct 
price,  is  difference  between  correct  price  and 
what  seller  might  elsewhere  obtain  by  reason- 
able pmdence  and  diligence,  not  exceeding  dif- 
ference between  correct  and  incorrect  price. — Id. 
Purchaser's  measure  of  damages  against  tele- 
graph company  for  erroneously  transmitting 
price  qaotation,  whereby  purchaser  pays  more 
than  seller  intended  to  ask,  is  increase  in  price 
he  is  obliged  to  pay  by  reason  of  error.— Id. 

^=73  (Md.)  In  action  against  telegraph  com- 
pany for  wrongly  transmitting  price  quotation 
on  gum,  delivery  to  purchaser  by  plaintiff  after 
discovery  of  mistake  held  not  to  limit  damages 
to  cost  of  message,  where  there  was  evidence 
for  the  jury  that  nondelivery  would  entail  loss. 
—Western  Union  Telegraph  Go.  T.  Victor  O. 
Bloede  Co.,  96  A.  686. 

TENANCY  IN  COMMON. 

See  Husband  and  Wife,  «=>14;   Pleading,  «=> 
36. 

n.  MVTXIAX.    BIGHTS.    DVTIES,    AND 

xxABirrriES  of  ootenantb. 

€=^11  (R.I.)  A  ootenant  in  the  enjoyment  of 
his  rights  as  such  can  authorize  a  third  pers<« 
to  do  with  the  property  whatever  he  might  law- 
fully do  himself.— Buchanan  v.  Jencks,  96  A. 

307. 

®S324  (R.I.)  Where  a  third  party  bought  from 
a  cotenant  of  a  wood  lot  the  standing  timber 
thereon  and  was  authorized  to  cut  and  remove 
it,  his  acts  in  cutting  and  removing  matured 
timber  did  not  render  him  liable  to  his  vendor's 
cotenants  in  the  absence  of  an  ouster  of  them 
by  him. — Buchanan  t.  Jencks,  96  A.  807. 

^»26  (R.I.)  Where  a  cotenant  in  cixnmon  of  a 
wood  lot  or  one  acting  under  him  maliciously, 
wantonly,  or  carelessly  bums  it  over,  consum- 
ing the  wood  or  rendering  it  unfit  for  use,  there 
is  a  destruction  of  the  corpus  of  the  estate,  such 
as  is  not  affected  by  cutting  matured  timber.— 
Buchanan  v.  Jencks,  96  A.  307. 

Cotenant's  cutting  and  removal  of  matured 
timber  does  not  violate  Gen.  Laws  1909,  c.  333, 
§  2,  providing  for  the  recovery  of  damages  from 
a  cotenant  committing  waste. — ^Id. 

4=338  (R.I.)  Where  a  third  person,  to  whom  a 
tenant  in  common  of  a  wood  lot  hnd  granted  au- 
thority to  enter  and  cut  timber,  did  so,  he  was 
not  guilty  of  a  trespass  quare  clausum  fregit— 
Buchanan  v.  Jencks,  96  A.  307. 

Gen.  Laws  1909,  c.  335,  i  1.  giving  the  owner 
of  land  a  right  of  action  for  trespass  against 
any  person  cutting  or  carrying  away  timber  or 
underwood,  gave  no  right  of  action  to  cotenants 
against  a  third  party,  authorized  by  their  co- 
tenant  to  enter  and  cot  matured  timber.— Id. 
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TENEMENT  HOUSES. 

See  Health,  *=339. 

TESTAMENTARY  CAPACITY. 

See  WUls,  «s>38,  55. 

THEATERS  AND  SHOWS. 

See  Waters  and  Water  Coarses,  4=9106. 

*=>6  (N.J.)  Where  the  proprietor  of  a  moving 
picture  show  fails  to  make  the  premises  as  rea- 
sonably safe  as  is  conmstent  with  the  practical 
operation  of  the  show,  he  is  liable  for  injuries 
resulting  to  patrons.— Andre  v.  Mertens,  96  A. 
893. 

Whether  the  proprietor  of  a  moving  picture 
show  was  negligent  in  failing  to  provide  lights 
for  the  stairway  laadinx  to  the  balcony  heli  for 
the  jury  under  the  evidence. — Id. 

It  is  not  contributory  negligence  as  a  matter 
of  law  for  a  patron  of  a  moving  picture  show 
to  attempt  to  leave  before  conclusion  of  the  ex- 
hibition.— Id. 

The  act  of  a  patron  ot  a  moving  picture  show 
in  descending  an  nnlighted  stairway  leading 
from  the  balcony  held  not  contributory  negli- 
gence as  a  matter  of  law  under  the  facts  shown. 
—Id. 

Where  the  issue  was  whether  plaintiff  was 
contributorily  negligent  in  descending  an  un- 
lighted  stairway  in  a  moving  picture  theater, 
evidence  was  admissible  to  show  that  there  was 
no  usher  present  to  whom  she  could  apply  to 
make  a  light.— Id. 

TIMBER. 

See  Tenancy  in  Oommon,  4=324 

TIME. 

See  Appeal  and  Error,  «=»343,  353;  Conver- 
sion, <8i=>19;  Criminal  Law,  <S=s>57e,  800, 
826;  Elections,  i8=»3S;  Exceptions,  Bill  of, 
4=938;  Executors  and  Administrators,  4=b 
437;  Indictment  and  Information,  ^=»87; 
iBSDrance,  «s»539,  622;  Mechanics'  Iriens, 
4s»260;  Payment,  9=»66;  Pleading,  «=» 
891;  Principal  and  Surety,  4=»105;  Trial, 
«=»273;    Wills,  <»3>481,  BSH,  790. 

TITLE. 

See  Adverse  Poseession;  EjectmenU  4s»96} 
Estoppel,  <S=»35 ;  Factora,  «s>18;  Sales.  <3=p 
241. 

TORTS. 

See  Action,  4=»28;  Bankmptcy,  4=9818; 
False  Imprisonment;  Fraud;  Husband  and 
Wife,  4=9 105;  Master  and  Servant,  4=>304; 
Nuisance;  Principal  and  Agent,  ^al69; 
Trover  and  Conversion;   Weapons,  4=s>lS. 

TOWNS. 

See  Insurance,  4=9l77;  Municipal  Corpora- 
tions. 

n.    CWVEKNMSNT    AKD    OFFICERS. 

4=s>26  (Vt.)  Under  P.  S.  3,  providing  that  when 
joint  authority  is  given  to  three  or  more,  the 
concurrence  of  a  majority  shall  be  required,  the 
separate  and  individual  action  of  town  select- 
men, relative  to  an  order  of  the  road  commis- 
sioner, in  telling  the  commissioner  he  had  bet- 
ter settle,  could  not  affect  the  town. — Goslant 
V.  Town  of  Calais,  96  A.  751. 

m.  PROPEBTT,  CONTRACTS,  AND 
ZJABII.ITIES. 

4=»37  (Vt)  The  settlement,  made  by  town  or- 
der by  the  road  commis.sioner,  with  the  owner 


of  a  horse  hired  for  use  on  the  road  machine, 
imder  contract  that  the  animal  should  be  re- 
turned in  as  good  condition  as  received,  for 
deterioration,  was  conclusive  and  binding  upon 
the  town,  in  the  absence  of  fraud.— Goslant  v. 
Town  of  Calais,  96  A.  761. 

IV.  nSOAX    MANAGEMENT,    VUBUO 

DEBT,  SECURITIES,  AND 

TAXATION. 

<S=>50  (Vt.)  Under  P.  S.  8960,  as  amended  by 
Laws  1910,  No.  126  providing  that  money  ex- 
pended on  highways  shall  be  drawn  from  the 
town  treasury  on  order  of  the  road  commission- 
er, a  warrant  drawn  by  a  commissioner  for  the 
letter  of  a  horse,  used  on  a  road  machine  un- 
der agreement  that  it  should  be  returned  in 
good  condition,  to  cover  deterioration  in  the 
animal,  was  authorized  within  contemplation 
of  law  as  money  expended  upon  the  hij;hway8. 
—Goslant  v.   Town   of  Calais,  96  A.   751. 

Under  P.  S.  3960,  as  amended  by  Laws  1910, 
No.  126,  providing  that  the  person  in  whose 
favor  an  order  for  money  expended  on  high- 
ways is  drawn  by  the  town  road  commissioner 
shall  indorse  it,  the  letter  of  a  horse  to  the 
town,  who  presented  to  the  treasurer,  duly  in- 
dorsed, the  road  commissioner's  authorized  or- 
der for  an  amount  covering  deterioration  in  the 
animal,  upon  refusal  of  payment,  could  main- 
tain general  assumpsit — Id. 

Under  P.  S.  3958,  providing  that  a  town  shall 
not  be  chargeable  with  expense  of  repairing 
highways  after  -the  commissioner  notifies  a  se- 
lectman that  funds  are  exhausted,  a  town  was 
liable  on  the  commissioner's  order,  settling  for 
deterioration  in  a  horse  used  on  the  roads  un- 
der an  agreement  to  return  in  good  condition 
made  when  funds  were  not  exhausted,  -  though 
they  were  when  the  order  was  presented. — Id. 

The  refusal  of  town  selectmen  to  provide 
fnnds  to  pay  an  order  of  the  road  commissioner 
for  an  amount  covering  deterioration  in  a  horse 
used  on  the  roads  under  contract  to  return  in 
good  condition,  the  commissioner's  settlement 
being  authorized,  did  not  defeat  plaintiff's  right 
of  recovery  on  the  order.— Id. 

In  an  action  against  a  town  on  its  road  com- 
missioner's order,  instruction  that  If  the  select- 
men directed  the  treasurer  to  pay  all  orders 
drawn  by  the  commissioner,  except  the  one  in 
suit,  which  was  done,  and  there  was  left  a 
fund  which  could  have  been  applied  to  the  pay- 
ment of  the  order.  It  was  proper  to  do  so,  held 
proper.— Id. 

In  assumpsit  against  a  town  on  an  order  of 
its  road  commissioner's  given  in  settlement  for 
injuries  to  a  horse  used  on  the  roads,  the  meas- 
ure of  damages  was  the  amount  of  the  order,  in- 
cluding interest,  not  the  horse's  value.— Id. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Names,  4=»10. 

TRANSFER  OF  CAUSES. 

See  Appeal  and   Error,   4=»348,   363;    Triarl, 
«=»11. 

TRANSFER  TAX. 

See  Taxation,  4s>869-900. 

TREES. 

See  Damages,  4=>112. 

TRESPASS. 

See  False  Imprisonment. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 
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TRIAL 

See  Continuance;    Costs;    Criminal  Iiaw,  @=> 

641-S53;   Dismissal  and  Nonsuit ;  Jury ;  Kew 

Trial;    Stipulations;    Witnesses. 
For  trial  of  particular  actions  or  proceedings, 

see  also  tlie  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

n.   DOCKETS,  Z.ISTS,  AND  OAI.EH- 
DARS. 

4s»ll  (N.J.Ch.)  Before  issuance  of  process, 
suit  is  not  "pending,"  so  as  to  make  it  the  buI>- 
ject  of  removal  into  the  law  courts  under  the 
Transfer  of  Canaes  Act  of  1912  (P.  L.  p.  417).— 
Hermann  v.  Mexican  Petroleum  Corp.,  96  A. 
492. 


m. 


COURSE   AND   CONDUCT  OX' 
TXUAI,  IN  OENERAI.. 


9=329  (Conn.)  As  an  observation  on  evidence, 
the  court's  remark,  that  counsel  may  put  in  cer- 
tain evidence  if  he  thinks  he  is  helping  his 
client's  case,  is  authorized  by  Gen.  St  1902,  | 
753.-Sheffield  v.  Beckwith.  96  A.  316. 
«=329  (Vt.)  Where  the  defendant  excepted  to 
a  remark  of  the  court,  the  court's  amended  state- 
ment held  to  render  the  error  in  making  the  re- 
mark harmless.— Gilfillan  v.  Gilfillan's  Estate, 
<»6  A.  704. 

IV.   RECEPTION   OF   EVIDENCE. 

(A)  Iatrod«cttan,  OSer,  and  Admiaslom  of 

B-rldcnee  In  Oencval. 

4>949  (Me.)  Admissibility  of  evidence  and  inci- 
dental questions  of  fact  affecting  admissibility 
are  for  judge  to  determine. — St.  Croix  Co.  v. 
Sea  Coast  Canning  Co.,  96  A.  1059. 
®=»53  (N.J.)  Papers  produced  on  notice  and 
submitted  to  inspection,  by  reason  tliereof  be- 
come evidence  for  both  parties. — Decker  v. 
George  W.  Smith  &  Co.,  96  A.  915. 
$=>56  (Md.)  In  an  action  for  a  death  at  a  rail- 
road crossing,  the  refnsal  to  permit  an  engineer 
to  testify  as  to  the  space  within  which  an  en- 
gine, such  as  ran  over  deceased,  could  be  stop- 
ped, was  proper  where  there  was  previous  tes- 
timony upon  the  subject. — State  v.  New  Tork, 
P.  &  N.  R.  Co.,  96  A.  812. 
<S=>58  (N.J.Sup.)  Testimony  being  both  rele- 
vant and  material,  there  is  no  error  in  denying 
a  motion  to  withdraw  it  as  irrelevant  and  im- 
material.—National  Newark  Banking  Co.  v. 
Sweeney,  96  A.  86. 

As  a  general  rule,  one  who  has  introduced 
evidence  cannot  witlidraw  it  on  finding  that  it 
does  not  answer  his  purpose. — Id. 

(B)  Order    o(    Proof,    Rebuttal,    aad     Re- 

opening Case. 

«=»59(2)  (Md.)  The  order  of  proof  is  largely  in 
the  discretion  of  the  trial  judge,  and  no  appeal 
from  his  ruling  on  an  objection  that  testimony 
was  not  proper  rebuttal  testimony  will  lie. — City 
of  Baltimore  v.  CarroU,  96  A.  1076. 
4=>63  (Ble.)  Under  rule  S9  of  the  Revised 
Rules  of  the  Supreme  Judicial  Court  (103  Me. 
534,  70  Atl.  xii),  providing  that  a  party  who 
has  rested  cannot  introduce  further  evidence,  ex- 
cept in  rebuttal,  unless  by  leave  of  court,  in 
an  action  against  a  street  railroad  for  inju- 
ries, plaintiff  s  evidence,  attempted  to  be  intro- 
duced after  he  had  closed  as  in  rebuttal,  held 
properly  excluded  as  cumulative. — Sweeney  v. 
Cumt>erland  County  Power  &  Light  Co.,  06  A. 
385. 

(C)  Objections,  Motions  to  Strike  Ont,  and 

Ezceptlonii. 

$=>84  (N.J.)  Objection  to  schedules  in  bank- 
ruptcy on  ground  that  plaintiffs'  jud^ent  was 
not  properly  scheduled,  held  not  equivalent  to 
objection  that  the  judgment  scheduled  was  not 
the  one  sued  on.— Claflin  v.  Wolff,  96  A.  73. 


^»8S  (Me.)  In  aa  action  for  deceit  in  the  sale 
of  goods  by  an  agent,  testimony  of  the  agent 
as  to  his  declaration  to  the  buyers  in  refer- 
ence to  the  condition  of  the  goods,  contain- 
ing immaterial  testimony  as  to  the  value  placed 
upon  it  by  appraisers,  elicited  becanse  the  wit- 
ness was  called  upon  to  give  the  entire  convec- 
sation,  was  admissible. — ^Harlow  v.  Perry,  96  A. 
776. 

€=»96  (Md.)  Where  witness'  answer  was  part- 
ly admissible  and  partly  inadmissible,  refusal 
of  court  to  sustain  motion  to  strike  entire  an- 
swer held  proper.— Marx  v.  Marx,  96  A.  548. 
«=>  i  05  (Vt.)  Evidence  by  subcontractor  in  suit 
against  owner  on  promise  to  pay  for  subcon- 
tractor's work  in  event  of  principal  contractor's 
default  that  contractor  told  subcontractor  that 
owner  had  retained  his  money  from  contract 
price  held  properly  in  case  where  not  objectiMl 
to  when  offered.— Podtet  ▼.  Almon,  96  A.  421. 

V.   AROUMEHTS  AND  CONDUCT  OF 
COUNSEI.. 

9=9133(2)  (R.I.)  Improper  remarks  of  counsel 
before  the  jury  are  not  ground  for  rerersal 
where  sufficiently  commented  upon  by  the  court 
before  the  jury  at  the  time  they  were  made 
to  deprive  them  of  prejudicial  effect.— Hayes  v. 
WelUng,  96  A.  843. 

®=>I33  (Vt.)  Where  an  improper  remark  of 
plaintiff's  counsel  was  withdrawn,  the  court,  by 
mforming  the  jury  that  opening  statements  were 
not  evidence  and  were  not  to  be  considered  in 
determining  the  issues,  rendered  the  error  harm- 
less.—Gilfillan  V.  Gilfillan's  Estate,  96  A.  704. 

VI.  TAKING   CASE   OR   QUESTION 
FROM  JUBT. 

(A)  <taeatIou  of  Law  or  of  Faot  la  G«a- 
•raL 

9=>I39  (Me.)  A  motion  for  a  nonsuit  will  not 
be  granted  when  there  is  any  evidence  compe- 
tent to  be  submitted  to  the  jury,  tending  to 
show  defendant's  liability. — Kolasen  v.  Great 
Northern  Paper  Co.,  96  A.  726. 
9=>I39  (Md.)  If  the  evidence  and  inference  de- 
ducible  therefrom  are  of  sufficient  probative  force 
to  enable  an  ordinary  inteiligent  man  to  draw 
a  rational  conclusion  there&om  in  favor  of 
plaintiff's    right    to    recover    the    evidence    is 

§r<merly  submitted  to  the  jury. — lYancis  ▼. 
utlaw,  96  A.  517. 
«=>I39  (Md.)  It  is  the  coarfs  preliminary  doty 
to  decide  whether  there  is  any  evidence  legally 
sufficient  to  be  considered  by  the  jury,  depend- 
ing on  whether  it  ia  Of  such  probative  force  to 
enable  an  ordinary  intelligent  mind  to  draw  a 
rational  conclusion  therefrom  in  support  of  the 

g reposition  sought  to   be   maintained   by  it. — 
iurke  V.  City  of  Baltimore,  96  A.  693. 

«=3l39(l)  (Md.)  Plaintiff's  evidence,  if  of  suf- 
ficient probative  force  to  enable  an  ordinary  in- 
telligent mind  to  draw  a  rational  conclusion 
therefrom,  in  sut}i>ort  of  the  right  to  recover, 
held  to  be  submitted  to  the  jury. — Parker  v. 
Power,  96  A.  800. 

9=»I39(1)  (Md.)  Where  there  is  any  evidence, 
however  slight,  legally  sufficient  as  tending  to 
prove  the  fact  in  issue,  the  question  will  be  sub- 
mitted to  the  jury.— City  or  Baltimore  y.  Car- 
roll, 96  A.  1076. 

9=>I40  (Me.)  The  credibility  of  a  witness  ia  a 
question  for  the  jury.— R.  J.  Caldwell  Co.  v. 
Cushnoc  Paper  Co.,  96  A.  730. 
€;=3|40  (Pa.)  Where  the  only  testimony  that 
the  defendant  electric  company  installed  the 
defectively  insulated  wires  which  caused  the 
fire  was  given  by  a  witness  who  refused  to  tes- 
tify positively  and  contradicted  himself,  and 
this  testimony  was  contradicted,  the  court  prop- 
erly directed  a  verdict  for  defendant— Milton 
Weaving  Co.  v.  Northumberland  County  Gas  & 
Electric  Co.,  96  A.  135. 
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«=3t40(l)  (Pa.)  Whece  the  credibility  o<  wit- 
nesses is  in  issue,  the  case  is  for  the  jury. — ^An- 
dersoa  v.  Pittsburgh  Kys.  Co.,  96  A.  1051. 

<B)  DemBrrer  to  BTldenee. 

€=3 1 56  (Md.)  Before  the  court  can  grant  an 
Instruction,  in  effect  a  demurrer  to  the  evidence, 
it  most  assume  the  truth  of  all  the  evidence 
tending  to  sustain  the  claim  or  defense,  and  all 
inferences  of  fact  fairly  deducible  from  it,  even 
though  such  evidence  is  contradicted  In  every 
particular.— McGrath  v.  Peterson,  96  A.  551. 

(C)   Dlamiaaal  or  Nonanlt. 

4=9 1 65  (N.J.)  A  motion  to  nonsuit  is  in  the 
nature  of  a  demurrer  to  the  evidence,  and  ad- 
mits the  truth  of  the  facts  testified  to,  but  de- 
nies their  legal  force  to  sustain  the  cause  of 
action.— Wilson  v.  Central  B.  Co.  of  New  Jer- 
sey, 96  A.  79. 

®=3|65  (N.J.)  Defendant's  motion  for  nonsuit 
admits  plaintiff's  evidence  and  challenges  its 
sufficiency.— Lembeck  v.  Gerken,  96  A.  577. 
®s>165  (N.J.)  In  passing  on  motion  to  nonsuit, 
all  evidence  against  movant  must  be  taken  as 
true,  and  the  adverse  party  must  be  given  the 
benefit  of  all  legitimate  inferences  reasonably 
deducible  therefrom.— Andre  v.  Mertens,  96  A. 


<D)  DIreetlon  of  Terdlct. 

«=3 1 74  (Vt)  Where  it  appeared  that  the  court, 
submitting  the  case  to  the  jury,  had  in  mind 
the  necessity  that  plaintiff  show  himself  free 
from  contributory  negligence,  the  general  ground 
of  defendant's  motion  for  verdict  that  on  all 
the  evidence  plaintiff  could  not  recover  was 
sufficient  to  raise  the  question  whether  plain- 
tiff had  shown  himself  free  from  contributory 
negligence. — Wentworth  v.  Town  of  Waterbury, 
Oe  A.  334. 

$s3l78  (Md.)  A  motion  for  directed  verdict  is 
in  effect  a  demurrer  to  the  evidence,  so  that  the 
court  must  assume  the  truth  of  all  facts  put  in 
evidence  by  the  party  adverse  to  the  motion,  and 
of  all  inferences  of  fact  fairly  deducible  there- 
from, though  it  be  contradicted,  in  every  par- 
ticular.— Washington,  B.  &  A.  B.  Co.  v.  Moss, 
96  A.  273. 

e='\7Z  (Md.)  On  a  prayer  for  an  instructed 
verdict,  the  court  must  assume  the  truth  of  all 
the  testimony  tending  to  sustain  the  cause  of 
action,  and  of  all  inferences  of  fact  fairly  de- 
ducible therefrom.— Francis  v.  Outlaw,  96  A. 
517. 

9=9(78  (Md.)  Before  a  prayer  for  directed  ver- 
dict can  be  granted,  the  court  must  assume  the 
truth  of  all  the  evidence  before  the  jury,  tend- 
ing to  sustain  the  claim  or  defense,  and  of  all 
inferences  of  fact  fairly  deducible  from  it — 
Burke  v.  City  of  Baltimore,  96  A.  693. 
<S=9|78  (N.J.)  In  passing  on  motion  for  direct- 
ed verdict,  all  evidence  against  movant  must  be 
taken  as  true,  and  the  adverse  party  must  be 
given  the  benefit  of  all  legitimate  inferences  rea- 
sonably deducible  therefrom. — ^Andre  v.  Mertens, 
96  A.  893. 

9=9 1 78  (N.J.)  In  determining  a  motion  for  a 
directed  verdict,  the  court  must  give  the  party 
adverse  to  the  movant  the  benefit  of  all  evidence 
in  his  favor  and  all  inferences  reasonably  de- 
ducible therefrom. — Sefler  v.  Vanderbeck  &  Sons, 
96  A.  1009. 

vn.  nrsTRuoTioirs  to  jury. 

(A)   ProTlne*  of  Court  and  Jury   In    Gen- 
eral. 

9=3 1 94  (Pa.)  Instructions  that  statements  by  a 
party  to  third  persons  as  to  hia  understanding 
of  a  contract  were  not  so  important,  and  that 
"loose  talk  *  •  •  is  of  little  value,"  held  not 
erroneous,  where  the  question  whether  the 
statements  were  "loose  talk"  was  clearly  'left 
to  the  jury. — Harrold  v.  liarrold,  90  A.  745. 


(B)   IVeceaalty   and   Sabjeet-Matter. 
9=3208  (Me.)  It  is  the  duty   of  the   court  to 
instruct  the  jury  to  disregard  immaterial  testi- 
mony elicited  with  such  as  is  material. — Harlow 
V.  Perry,  96  A.  775. 

(O)   Form,    Re«nialtea,    and    Snflleleney. 

®=>234  (Me.)  In  real  aetirai  involving  issue  of 
delivery  of  deed  where  evidence  of  attorney  who 
drew  it,  without  qualification,  would  show  its 
delivery,  instruction  held  to  leave  sufficient 
room  for  effect  of  qualifying  evidence. — Coombs 
V.  Fessendeu,  96  A.  242. 

<3=>236  (Me.)  In  real  action  involving  issue  of 
delivery  of  deed,  refusal  of  plaintiff's  instruction 
on  whether  it  bad  been  delivered  with  intent  to 
pass  immediate  title,  held  erroneous. — Coombs 
r.  Fessenden,  96  A.  242. 

<S='242  (Md.)  An  instruction  which  was  mis- 
leading and  confusing  in  the  extreme  was  prop- 
erly refused. — Rosman  v.  Travelers'  Ins.  Co.  of 
Hartford,  Conn.,  96  A.  875. 
9=3243  (Conn.)  Where  the  complaint  in  one 
count  stated  an  action  under  the  state  laws  and 
in  the  other  under  the  federal  Employers'  lia- 
bility Act,  instructions  on  contributory  negli- 
gence which  were  applicable  to  the  different 
laws,  held  not  inconsistent.— Hubert  v.  New 
York.  N.  H.  &  H.  B.  Co.,  96  A.  967. 
9=3244(4)  j^Gonn.)  Where  a  railroad  brakeman 
claimed  injuries  in  handling  freight,  and  the 
railroad  company  introduced  in  evidence  its  rec- 
ords, which  were  quite  voluminous  and  com- 
plicated, it  was  not  improper  for  the  court,  as 
giving  undue  weight  to  such  evidence,  to  sum- 
marize the  matters  contained  in  the  records.— 
Hubert  v.  New  Tork,  N.  H.  &  H.  B.  Co.,  96 
A.  067.  • 

(D)  Applicability   to    Pleadlnsa    and   BtI- 
denee. 

9=3250  (Me.)  In  an  action  against  carrier  for 
freezing  of  potatoes  shipped  under  heating  con- 
tract, requested  instruction  held  properly  re- 
fused, where  not  warranted  by  pleadings  or 
any  evidence  in  the  case. — Ross  v.  ataine  Cent. 
R.   Co..  96  A.   223. 

9=325 1  (Me.)  In  suit  by  a  conditional  vendor  of 
a  piano  for  Installments  of  the  price,  the  re- 
quested instruction  that  if  plaintiff  failed  to 
recover  the  payments,  the  right  still  remained 
to  it  to  take  back  the  piano,  as  provided  in  the 
contract,  was  properly  refused  as  foreign  to  the 
issue,  and  irrelevant. — Arthur  E.  Gnth  Piano 
Co.  V.  Adams,  96  A.  722. 

9=3251  (Md.)  In  condemnation  case,  where 
there  are  no  questions  as  to  abandonment  of  the 
property  sought  to  be  taken,  instructions  on  the 
rights  of  the  parties  in  such  event  are  abstract 
and  improper.— Patterson  v.  City  of  Baltimore, 
96  A.  458. 

9=3252  (Md.)  There  being  no  evidence  to  sup- 
port the  main  theory  of  a  requested  instruc- 
tion, a  special  exception  on  that  ground  is  prop- 
erly sustained. — United  Rys.  &  Electric  Co.  of 
Baltimore  v.  SUte,  96  A.  261. 

9=3252  (Md.)  In  an  action  to  recover  for  work 
performed  under  an  advertising  contract  defend- 
ant's requested  prayer  as  to  plaintifFs  right  to 
recover  held  properly  refused,  where  it  contained 
an  hypothesis  not  supported  by  the  evidence. — 
Bluthenthal  &  Bickart  v.  May  Advertising  Go., 
06  A.  434. 

9=3252(1)  (B.I.)  A  requested  instruction  not 
strictly  in  accord  with  the  evidence  is  properly 
refused.— Hayes  v.  Welling,  96  A.  843. 

9=3252  (Vt.)  Where  there  was  no  evidence  of 
circumstances  disclosing  the  necessity  for  a 
railroad  company's  servants  to  cross  plaintiff's 
remaining  land,  the  highway  having  been  laid 
out  on  plaintiff's  property,  an  instruction  that  a 
way  of  necessity  might  arise  in  favor  of  the 
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railroad  company  was  properly  refused.— Bogera 
T.  Blgelow,  96  A.  417. 

$=>2S3  (Md.)  In  action  to  recover  for  work  per- 
formed under  advei-tising  contract,  Instmction 
concluding  with  right  of  defendant  to  verdict 
held  properly  refused,  where  it  did  not  submit  the 
whole  facta  upon  which  the  instruction  required 
a  finding  for  defendant. — Bluthenthal  &  Bickart 
V.  May  Advertising  Co.,  96  A.  434. 
$=>253  (Md.)  In  assumpsit,  instruction  omit- 
ting reference  to  money  received  by  plaintiff 
from  defendant  or  to  stock  held  by  plaintiff  was 
error.— B.  B.  TIppett  &  Bro.  v.  Myers,  96  A. 
678. 

^=:>253  (N.J.)  An  instruction  as  to  how  the 
amount  of  the  verdict  should  be  computed  if 
the  claims  of  the  plaintiff  building  contractor 
be  accepted  as  true  held  not  erroneous,  though 
it  did  not  take  into  account  a  contention  of  de- 
fendant—Coppola V.  Grande,  96  A.  67. 

(E)   Reaneats   or   Prayers. 

i8=2S6(12)  (Pa.)  Failure  to  define  "clear,  pre- 
cise, and  indubitable,"  used  in  describing  qual- 
ity of  proof  required,  was  not  error  where  coun- 
sel failed  to  call  matter  to  court's  attention  and 
himself  explained  terms  to  jury. — lindemann  v. 
Pittsburgh  Rys.  Co.,  96  A.  1085. 
$=>259(1)  (Pa.)  Oral  requests  for  instructions 
are  not  good  practice^  bat  precise  instractiona 
should  be  submitted  m  writing.— -Leonliardt  v. 
Green,  96  A.  1096. 

^»260(1)  (Me.)  Refusal  of  the  court  to  repeat 
a  charge  already  given  is  not  error. — Eittredge 
T.  Frothingham,  96  A.  1063. 
^=3260  (Md.)  The  refusal  of  prayers  covered  by 
the  charges  given  is  not  error. — Patterv>n  v.  City 
of  Baltimore,  96  A.  458. 

.<S»260(lj  (Md.)  The  refusal  of  a  requested  in- 
struction was  not  error,  where  it  was  given  "bi 
the  granting  of  another  requested  instruction.— 
Rosman  v.  Travelers'  Ins.  Co.  of  Hartford, 
Conn.,  96  A.  875. 

«=>260  (Vt.)  The  refusal  of  requests  to  charge 
covered  by  tne  charges  given  is  not  error.— Nemi 
V.  Todd,  96  A.  14. 

9=9267(3)  (Me.)  Qualification  of  a  requested  in- 
struction as  to  consideration  of  all  testimony 
deemed  admissible  by  the  court  held  not  error. 
—Poland  V.  McDoweU,  96  A.  834. 

(F)'  Objeottona  and  Bxeepttona. 

9=>272  (Me.)  In  action  for  damages  to  pota- 
toes by  freezing,  carrier's  objection  to  charge 
held  unavailing,  where  charge  substantially  re- 
peated defendant's  own  language  in  its  bills  of 
lading  and  heating  contract. — Ross  v.  Maine 
Cent  R.  Co.,  96  A.  223. 

9=9273  (Me.)  Under  Supreme  Judicial  Court 
rule  18  (70  Atl.  ix),  allowance  of  exceptions  to 
charge  not  reserved  before  retirement  of  jury 
held  a  matter  of  grace,  and  not  of  right — Po- 
land V.  McDowell,  96  A.  834. 

Supreme  Judicial  Court  rule  18  (70  Atl.  ix), 
as  to  time  of  reserving  exceptions  to  instruc- 
tions, held  to  apply  to  exceptions  to  expression 
of  opinion  on  facts  under  Rev.  St  c.  M,  }  97, 
as  well  as  to  exceptions  reserved  under  chapter 
70,  I  55.— Id. 

9=>280  (Vt)  Charge  on  joinder  of  parties  in 
action  on  contract  held  good  as  against  excep- 
.  tion  merely  to  failure  to  submit  the  issue  of 
joinder  to  the  jury. — Drown  v.  Oderkirk,  96 
A.  11. 

(O)  Oomatriictloii  and  OperattoB. 

9=>295  (Pa.)  Giving  of  an  instruction  that  the 
amount  of  recovery  did  not  depend  on  the  age 
or  ttonproducing  capacity  of  deceased,  but  only 
on  loss  in  benefits  to  plaintiffs,  held  not  to  re- 

Suire  a  reversal,  where  from  the  entire  charge 
lie  jury  must  have  understood  that  plaintiffs 
were  only  entitled  to  recover  the  present  worth 
of  the  anticipated  pecuniary  benefits. — Swauger 
v.  People's  Natural  Gas  Co.,  96  A.  712. 


9=>295(2)  (Pa.)  Where  the  charge  taken  as  a 
whole  is  not  erroneous  or  inadequate,  the  Judg- 
ment will  nof  be  reversed  because  portions  of  it 
standing  alone  may  be  open  to  criticism. — Mo- 
Cormick  v.  Bickerton,  96  A,  1092. 

9=>296(8)  (Conn.)  In  view  of  other  charges,  a 
charge  to  find  against  plaintiff  if  the  jury 
should  be  doubtful  the  accident  occurred  hdd 
not  to  require  plaintiff  to  establish  the  happen- 
ing of  the  accident  beyond  a  doubt. — Hubert  T. 
New  York,  N.  H.  &  H.  R.  Co.,  96  A.  967. 

9=>296  (Md.)  Any  question  as  to  who  was  meant 
by  "i)erson  accompanying"  the  child,  in  plain- 
tiff's granted  instruction,  held  answered  by  de- 
fendant's granted  instruction  as  to  the  child  rid- 
ing "in  company  with  the  chauffeur,"  and  his 
being  negligent — United  Rys.  &  Electric  Co.  of 
Baltimore  v.  State,  96  A.  261. 

<&=>296  (Pa.)  In  action  under  the  federal  Em- 
ployers' Liability  Act,  held,  that  an  instruction 
on  comparative  negligence  which  mentioned 
certain  proportions  for  illustration,  was  not 
prejudicial  to  defendant,  where  the  court  follow- 
ed his  illustration  with  the  statement  that, 
where  an  employe's  negligence  was  greater  than 
the  proportion  alluded  to  by  him,  the  damages 
should  be  reduced  according. — Waina  t.  Penn- 
sylvania Co.,  96  A.  461. 

9=>296  (Vt.)  Where  the  court  after  an  excep- 
tion to  an  instruction  gave  an  additional  charge 
on  the  same  subject-matter  in  substantial  com- 
pliance with  the  defendant's  suggestion,  the  de- 
tect, if  any,  was  cured.— GilflUan  r.  GilfiUan't 
Estate,  96  A.  704. 

IX.  VXBDIOT. 

(A)  General  Verdlot. 

<S=»333  (N.J.Sup.)  Where  a  laborer,  suing  the 
owner  of  a  farm  for  wages,  claimed  $2,491, 
which  included  interest,  verdict  against  defend- 
ant for  $2,575.36  could  not  stand.— Zwinge  ▼. 
Scarlett  96  A.  72. 

Where  a  laborer,  suing  to  recover  wages  at  the 
rate  of  $25  a  month  for  a  course  of  years,  on 
trial  abandoned  any  claim  of  right  to  hold  de- 
fendant for  wages  earned  during  the  last  year, 
verdict  allowing  him  such  wages  could  not 
stand. — Id. 

9=>339  (ConnO  For  the  court  to  refuse  to  ac- 
cept a  verdict  of  $100  for  comiilete  alienation  of 
a  wife's  affection,  resulting  in  total  depriva- 
tion of  her  society,  and  to  direct  Ae  jury  to  re- 
consider it  held  not  error. — Sheffield  v.  Beck- 
with,  96  A.  316. 

«=3339(2)  (Conn.)  Under  Gen.  St  1902,  {  7S6, 
the  court  may  in  a  personal  injury  action, 
where  it  was  contended  by  defendant  that  the 
accident  never  occurred,  and  plaintiff  offered 
practically  no  evidence  showing  the  date  on 
which  it  occurred,  return  the  jury  after  a  ver- 
dict in  favor  of  plaintiff.— Hubert  t.  New  York, 
N.  H.  &  H.  R.  Co.,  96  A.  967. 
<S=>339(3)  (Conn.)  In  a  personal  injury  action, 
where  the  evidence  as  to  the  date  of  the  injury 
was  hazy,  but  it  appeared  it  must  have  occur- 
red between  two  dates,  the  court  properly  re- 
fused to  accept  verdict  for  plaintiff,  and  charg- 
ed the  jury  that  there  could  be  no  finding  for 
plaintiff  unless  accident  occurred  between  such 
dates.— Hubert  v.  New  York,  N.  H.  &  H.  R.  Co., 
96  A.  967. 

Instructions  given  by  the  court  after  it  had 
directed  the  jury  to  reconsider  a  verdict  for 
plaintiff  held  not  inconsistent  with  the  original 
instructions. — Id. 

X.  TBIAI.   BT   COVBT. 

(B)  Flndlnsa  of  Faot  and  Conclnalona 
of  Iiavr. 

€=>396  (Conn.)  A  finding  of  a  fact  inconsistent 
with,  and  so  disproving,  plaintifTs  allegation, 
expressly  denied  by  defendant,  is  not  outside 
the  issues.— Budd  v.  Rudd,  96  A.  173. 
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«=9397a)  fPa.)  Under  Act  April  22,  1874  (P. 
L.  109),  relative  to  triaTs  without  a  jary,  the 
court  need  not  specificallj'  answer  on  the  rec- 
ord all  requests  for  findings  of  fact  if  the  find- 
ings made  cover  the  material  facts  stated  in  the 
reqaeet— Kuhn  t.  Buhl,  96  A.  977. 

ax  WATVXR   AND    CORBEOTIOH    OF 
XRBEGTJXABITIES  AlfB  ERRORS. 

«=»4I7  (Vt.)  Exceptions  at  the  close  of  plain- 
tiff's evidence  to  the  safficiency  of  the  evidence 
are  waived  by  proceeding  with  the  defense- 
Stevens  V.  Blood,  96  A.  697. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  ^=9895. 

TROVER  AND  CONVERSION. 

See  Action,  «=>2S;    Pleading,  iSs»M;   Pledges, 
«=>31. 

I.  ACTS  oovBTxnrmro  oohver- 

SION  AHD   X.IABIUTT 
THEREFOR. 

9=94  (Me.)  A  newspaper  company  could  hot 
maintain  trover  against  Its  agent,  who  condnc^ 
ed  a  circulation  contest  for  a  commission,  for 
his  refusal  to  pay  upon  demand,  money  which 
the  agent  claimed  he  was  entitled  to  retain  as 
commission.— Tribune  Pub.  Co.  v.  Davis,  96  A. 
S85. 

n.  ACTIONS. 
(A)  RlKht  of  Aotion  and  Defenaea. 

9=s>l6  (Vt.)  Possession  or  right  to  immediate 
possession  is  essential  to  the  maintenance  of  tro- 
ver.—Nemi  V.  Todd,  96  A.  14. 

(D)  Damasea. 

9=s>50  (Conn.)  In  an  action  for  convendun  of  a 
note  and  mortgage,  the  measure  of  damages  is 
the  actual,  and  not  the  face,  valae  of  the  instru- 
ments ;  defendant  having  the  burden  of  proving 
that  the  instruments  are  worth  less  than  their 
face.— Hoyt  v.  Stuart,  96  A.  166. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Charities;    Gifts,   <S=»5;    Wills,   «=96T5- 
686. 

I.   CREATION,   EXISTENCE,   AND  VA. 

I.IDITY. 

(A)  Bxprcaa    Traata. 

®=>I7,  18  (N.H.)  Where  one  agrees  to  hold 
money  in  trust  for  another,  there  is  an  e-xpress 
trust  which  may  be  proved  by  parol.— Barrett 
V.  Cady,  96  A.  325. 

$=»34  (N.H.)  If  a  husband  deposits  money  in 
the  name  of  bis  wife,  and  it  is  underatooct  by 
both  that  the  money  shall  remain  the  husband's 
property,  a  trust  results  by  implication  of  law. 
—Barrett  v.  Cady,  96  A.  326. 
^956  (Md.)  In  a  suit  to  set  aside  a  trust  deed 
executed  by  complainant  on  the  ground  that 
it  was  procured  by  fraud,  misrepresentation, 
and  undue  influence,  evidence  held  insufficient 
to  establish  the  invalidity  of  the  deed.— Jervis 
T.  Jervis,  96  A.  265. 

Where  a  widow  created  a  trust  for  her  life, 
the  income  to  be  paid  to  her  with  remainder  to 
the  trustee  and  others,  the  trustee  having  sus- 
tained the  burden  of  proof  that  the  gift  was 
her  free  and  voluntary  act  and  beneficial  to 
her,  the  trust  deed  will  not  be  set  aside.— Id. 

(B)  Reaaltlnar  Trnata. 

9=s>86  (N.H.)  Where  a  husband  deposited  his 
own  money  in  the  name  of  his  wife,  there  is  no 


presumption  that  the  hnsband  retained  a  bene- 
ficial interest- Barrett  v.  Cady,  96  A.  325. 

n.   CONSTRUCTION    AND    OPERA- 
TION. 

(B)  Estate  or  Interest  of  Trnatee  and  of 
Ceatnl  Que  Trnst. 

9=9 131  (N.J.)  Death  of  all  beneficiaries  of  a 
trust  in  realty,  the  terms  of  which  required  the 
trustee  to  convey  to  the  grantor  or  his  heirs  up- 
on the  joint  request  of  die  beneficiaries,  held  to 
render  it  a  simple  trust,  subject  to  the  statute 
of  uses.— Warren  v.  Wnrren,  96  A.  1006. 
9=9 1 34  (N.J.)  Deed  of  realty  to  a  trustee  held 
not  to  create  a  fee  in  the  latter. — Warren  v. 
Warren,  96  A.  1006. 

9=9 1 36  (Md.)  A  fund  which  was  invested  in 
bank  stock  in  defendant's  name,  father  retain- 
ing.  certificates  to  be  held  until  his  death,  pay- 
ing defendant  income  under  previous  agreement 
with  defendant  to  that  effect,  held  not  a  passive 
trust  entitling  defendant  to  corpus  of  gift,  but 
was  qualified  gift— Calwell  v.  Bogers,  96  A. 
433. 

9=9(52  (Md.)  Where  a  will  leaving  property  in 
trust  to  one  for  life  expressly  declared  that  the 
income  should  not  be  subject  to  his  debts,  such 
income  cannot  be  garnished  by  the  beneficiary's 
creditors. — Safe  Deposit  &  Trust  Co.  of  Balti- 
more v.  Independent  Brewing  Ass'n,  96  A.  617. 

IV.   MAHA6EM£NT  AND  DISPOSAI.    . 
OF  TRUST  PROPERTY. 

9=9 1 77  (Md.)  A  trbstee's  exercise  of  a  discre- 
tionary power  will  not  be  reviewed  by  the  court 
unless  its  exercise  or  refusal  to  exercise  was 
arbitrary  and  unreasonable.— Stein  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore,  96  A.  349. 
9=9 1 78  (Me.)  The  court  will  not,  in  construing 
a  will,  advise  a  trustee  as  to  things  already  done 
by  him,  but  will  only  instruct  him  as  to  things 
he  may  be  called  upon  to  do  in  the  future. — 
Stover  V.  Webb,  96  A.  721. 
9=9(83  (NJ.Ch.)  The  derisee  of  property  with 
theater  building  thereon,  after  her  agreements 
to  sell  executed  in  part  by  the  trustees  and 
purchaser,  held  to  bare  so  right  to  an  account- 
ing of  the  rents  of  the  property.— Bennett  t. 
Piatt,  96  A.  482. 

9=a242  (Md.)  Where  one  of  two  or  more  trus- 
tees disclaims,  the  remaining  trustee  or  trnstees 
are  vested  with  all  the  powers  of  the  trust  neces- 
sary to  carry  out  the  purpose.— Stein  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore,.  96  A.  349, 
9=9243  (Md.)  A  trust  company  appointed  in 
place  of  a  testamentary  trustee  held  entitled  to- 
carry  out  the  trust,  there  being  no  hiatus,  it  ap- 
pearing that  the  trust  was  ultimately  to  come  to 
the  trust  company  by  conveyance.— Stein  v.  Safe 
Deposit  &  Trust  Co.  of  Baltimore,  96  A.  349.. 
Trnst  company  appointed  instead  of  a  trus- 
tee who  requested  to  be  relieved  held  entitled 
to  exercise  the  same  discretionary  power  as  the 
relieved  trustee  of  making  an  absolute  advance- 
ment to  one  of  the  cestuis  que  trust.— Id. 
9=9257  (R.I.)  In  proceedings  affecting  a  trust 
estate  the  trustee  and  cestui  que  trust  are  so 
far  independent  that  the  latter  must  be  made 
a  party  for  the  decree  to  be  binding  on  him ; 
this  being  particularly  true  where  the  trustee 
is  merely  a  naked  trustee. — Primitive  Methodist 
Church  of  Rhode  Island  v.  Homer,  96  A.  8ia 

V.   EXECUTIONOF  TRUST  BT  TRUS- 
TEE dR  BY  COURT. 

9=9271  (Md.)  Where  a  testator  authorized  bis 
trustee  to  deliver  to  his  son  absolutely  a  two- 
fifths  portion  of  the  trust  estate,  held,  that  the 
son  was  not  entitled  to  demand  that  tne  trustee 
deliver  to  him  a  lesser  sum. — Stein  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore,  96  A.  349. 
9=9272  (Md.)  A  corporate  dividend  from  earn- 
ings accrued  and  declared  after  a  trust  becomes 
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operative  la  payable  to  the  life  tenants  aa  in- 
come.—Miller  T.  Safe  Deposit  &,  Trast  Go.  of 
Baltimore,  96  A.  766. 

4=9272  (Vt.)  Wiiere  corporate  stock  is  be- 
queathed in  trust  to  one  for  life  with  remainder 
over,  the  life  tenant  takes  the  Income,  while 
the  corpus  of  the  fund  belongs  to  the  remainder- 
man.—In  re  Heaton's  Estate,  96  A.  21. 

Life  tenants  who  were  entitled  to  the  income 
from  the  corporate  stock  held  under  a  testa- 
mentary trust  held  entitled  to  a  stock  dividend 
declared  during  the  existence  of  their  tenancy. 
-Id. 

«=9277  (N.J.Ch.)  A  provision  of  the  will  an- 
thorizine  trustees  to  advance  a  portion  of  the 
principal  to  minor  life  tenants,  where  they  shall 
deem  it  expedient  in  view  /Of  their  "necessities, 
comfort  or  welfare,"  held  not  to  authorize  an  ad- 
vance of  $5,000,  where  it  appeared  that  such 
advance,  if  repeated  annually,  would  in  a  few 
years  dissipate  the  money  given  to  the  minors, 
and  did  not  appear  but  that  the  income  and 
other  resources  available  to  their  mother  were 
sufficient  for  their  education  and  support- 
Martin  v.  Kimball,  96  A.  566. 

VX.  AOOOTTKTING  AND  COMFENSA- 
TIOK  OF  TRUSTEE. 

4E93 1 1  (Pa.)  An  account  rendered  by  a  trustee 
appointed  to  administer  the  residue  of  testator's 
estate  in  lieu  of  the  life  tenant  held  erroneous  in 
respect  to  a  credit  wliich  he  gave  himself  for 
trust  funds  invested  in  land. — In  re  Weir's  Els- 
tote,  96  A.  1086. 

45>320  (N.J.)  A  trustee  i^operly  maldng  ad- 
vances has  a  lien  on  the  trust  estate  for  repay- 
ment, which  lien  is  prior  to  any  incumbrance 
put  thereon  by  the  beneficiary. — ^Turton  v. 
Grant,  96  A.  993. 

A  trustee  may  enforce  in  equity  a  lien  for  ad- 
vances properly  made  by  him,  and  sale  of  the 
trust  estate  to  satisfy  the  lien  may  be  therein 
decreed.— Id. 

VXI.  ESTABLMHBfENT  AITO  EH. 

FOBCEMENT  OF  TBV8T. 

(0>  Actions. 

^=>374  (Md.)  Donors  of  qualified  gift  seeking 
injunction  against  threatened  proceedings  by  j 
donee  for  possession  of  corpus  of  gift  held  not 
entitled  to  decree  appointing  trustee  to  take 
over  and  administer  gift.— Calwell  v.  Rogers,  96 
A.  433. 

TURNPIKES  AND  TOLL  ROADS. 

See  Statutes,  «S3123. 

UNDERTAKINGS. 

See  Bonds. 

UNDUE  INFLUENCE. 

See  Wills,  <8s>166-166. 

UNIFORMITY. 

See  Taxation,  «=9868. 

VACATION. 

See  Judgment,  <8=9376,  395. 

VAGRANCY. 

See  Officers,   $==55. 

VALUE. 

See  Evidence,  <s>113,  142.  643;  Fraud,  «=>22. 

VARIANCE. 

See  Equity,  '«=»335;    Pleading,  «e3391 


VENDOR  AND  PURCHASER. 

See  Execution,  4=9268;  Sales;  Specific  Per- 
formance. 

I.   REQUISITES  AND  VAUDXTT  OF 
OONTBACT. 

4=>22  (Conn.)  Where  a  written  contract  for 
the  sale  of  land  did  not  describe  the  premises 
80  that  they  could  be  identified,  the  purchaser 
who  is  not  entitled  to  specific  performance  can- 
not recover  for  the  vendor's  breach  of  contract. 
— McMahon  v.  Plumb,  96  A.  958. 
4s>45  (Md.)  Evidence  in  a  suit  for  damages 
for  the  breach  of  a  contract  to  purchase  land 
held  to  make  the  fraud  through  which  the  pur- 
chaser claimed  she  was  induced  to  sign  the  con- 
tract a  question  for  the  jury.— McGrath  v.  Pe- 
terson, 96  A.  651. 

V.  BIOHT8  AND   Z.IABIUTIES   OF 

PARTIES. 

(O)  Bomm  Vide  Parekaaera. 

4=9231  (N.J.)  A  purchaser  of  other  land  from 
the  same  grantor  held  not  charged  with  notice, 
under  2  Comp.  St  1910,  p.  1552,  |  53,  or  build- 
ing restrictions  contained  in  an  earlier  deed,  not 
in  his  chain  of  title.— Olorieux  v.  Lighthipe,  96 
A.  94. 

The  word  "purchasers,"  in  2  Ciomp.  St  1910, 
p.  1552,  {  53,  relative  to  recording  as  notice  to 
purchasers,  means  purchasers  of  the  same  land, 
and  not  purchasers  merely  from  the  same  gran- 
tor.—Id. 

4=3235  (N.XCh.)  Payment,  or  its  equivalent, 
of  the  whole  purchase  money,  is  essential  to 
the  defense  of  a  bona  fide  purchaser  in  a  suit 
to  enjoin  encroachments  on  rights  under  cove- 
nants; the  execution  of  a  bond  and  mortgage 
in  payment  not  being  sufficient — Bridgewater  v. 
Ocean  City  Ass'n,  96  A.  905. 
4=9240  (N.J.(3h.)  In  a  suit  to  restrain  encroach- 
ments on  rights  under  covenants,  the  defense 
of  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice  must  be  pleaded, 
though  notice  is  not  charged  in  the  bill. — 
Bridgewater  v.  Ocean  City  Ass'n,  96  A.  905. 
4=9242  (N.J.Ob.)  In  a  suit  to  restrain  further 
encroachments  on  rights  under  covenants,  the 
burden  of  proving  the  defense  of  a  bona  fide 
purchaser  for  a  valuable  consideration  without 
notice  is  on  defendant. — Bridgewater  v.  Ocean 
City  Ass'n,  96  A.  905. 

VI.  BEBIEDIE8   OF  VENDOR. 
(A)   I.ieii  ana  Reeo'rery  of  Land. 

4=9254  (Md.)  Though  a  deed,  delivered  and  re- 
corded, recited  payment  of  consideration,  the 
vendor  may,  where  the  consideration  had  not  in 
fact  been  paid,  assert  a  vendor's  lien,  the  recital 
in  the  deed  not  waiving  it — Schneider  v.  Mar- 
tens, 96  A.  673. 

4=>28l  (Md.)  In  a  suit  to  charge  land  conveyed 
to  defendants  with  a  lien  for  the  purchase  mon- 
ey, evidence  held  to  warrant  a  finding  of  defend- 
ants' liability,  and  that  repairs  made  upon  the 
premises  were  without  consent  of  complainant 
and  that  she  was  not  liable  therefor. — Schneider 
T.  Martens,  96  A.  673. 

VII.   BEBfEDIES   OF  PVBOHA8EB. 
(A)  Reco'rery    of    Pnrcliaae    Honey    Paid. 

4=9334(1)  (Conn.)  Where  a  contract  tat  the  sale 
of  land  did  not  describe  the  premises  so  tiiat 
they  could  be  identi&ed,  the  purchaser  who  had 
in  good  faith  paid  purchase  mone^  niay,  the 
vendor  refusing  to  convey,  recover  his  payments 
made.— McMahon  v.  Plumb,  96  A.  OSa 

VERDICT. 

See  Appeal  and  Error,  4=91001-1006;  Indict- 
ment and  Information,  4=9202 ;  New  Trial, 
4=966,  68;    Trial,  4=9333,  339. 
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VERIFIED  ACCOUNTS. 

S«e  Account,  Action  on. 

VESTED  RIGHTS. 

See  Constitutional  Law,  ®=»111. 


See  Elections. 


VOTERS. 
WAIVER. 


See  Action,  €=>28;  Appeal  and  'Ertot,  ®=» 
1078;  Appearance;  Deeds,  <8=>16a;  Ekjuity, 
<ss>63;  Estoppel;  Insurance,  «=>371-3S8, 
565,  558,  623:  Pleading.  <S=»212;  Sales,  «=> 
288,  477;   Trial,  «=»417;   Witnesses,  «=»18L 

WARRANT. 

See  Searches  and  Seizures;  Sheriffs  and  (Con- 
stables, <S=»08. 

WARRANTY. 

See  Insurance,  «£a>264,  804;  Sales,  «s»261- 
288,  425-445. 

WASTE. 

See  Tenancy  in  Common,  ®==>26. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  9s>2S,  55,  66;  Munici- 
pal Corporations,  93»206 ;  Navigable  Waters; 
NniMince,  ^=961. 

n.  MATTTRAI.  WATEB   OOTTBSES. 
(D)  OtTeralon. 

«s»86  (N.J.)  A  riparian  owner,  deprived  of  wa- 
ter which  he  intended  to  so  use  as  to  commit  a 
public  nuisance,  held  entitled  to  recover  no  more 
than  nominal  damages  because  of  the  injury,  if 
any,  suffered. — Auger  &  Simon  Silk  Dyeing  Co. 
V.  East  Jersey  Water  Co.,  90  A.  60. 

(B)  Bed  and  Bank*  of  Btreaai. 

®s>89  (Vt)  A  conveyance  of  land  on  a  nonnavl- 
gable  river,  describing  the  land  as  beginning  and 
ending  on  the  bantc,  withoat  a  closing  call,  did 
not  pass  title  to  the  river  bed  as  an  appurte- 
nance of  an  ice  plant  then  on  the  land,  as  an 
easement,  but  not  title,  may  pass  without  ex- 
press words  as  an  incident  to  a  grant — Whlttier 
V.  Montpelier  Ice  Co.,  96  A.  878. 
«=998  (Vt.)  Where  defendants  dug  large  quanti- 
ties of  earth  and  gravel  from  the  bed  of  a  non- 
navigable  stream,  owned  by  a  riparian  proprie- 
tor, claiming  title  and  intending  to  continue 
such  acts,  the  injured  owner  was  entitled  to  a 
decree  restraining  them. — Whittier  v.  Montpelier 
Ice  Co.,  96  A.  378. 

V.  SVItFAOE  WATERS. 

©=s  1 1 6  (Conn.)  The  proprietor  of  lower  land  is 
not  bound  to  receive  surface  waters  which 
naturally  flow  from  the  estate  above,  but  the 
right  to  occupy  and  improve  land  by  changing 
the  surface  is  not  restricted  by  the  fact  that  the 
change  will  cause  water  to  flow  over  adjacent 
land,  or  to  stand  thereon  in  unusual  qaantities. 
— Rntkoski  r.  Zaiaski,  96  A.  365. 
€=3 1 25  (Conn.)  EJvidence  held  sufficient  to  sus- 
tain a  verdict  of  $10  damages  to  plaintiff's  lot 
by  defendant's  constrnction  of  ditch  for  removal 
of  surface  waters. — Rutkoski  v.  Zaiaski,  96  A. 
365. 

€=>I26  (Conn.)  Where  defendant  constructed  a 
ditch  along  his  lot  to  drain  surface  water,  and 
the  water  flowing  therein  caused  plaintifTs  lot 
to  cave  in.  plaintiff  was  not  entitled  to  an  in- 
junction absolutely  restraining  the  use  of  any 
ditch  on  defendant's  lot,  but  defendant  should 


be  allowed  to  protect  his  lot  from  the  surface 
water  by  some  ditch  or  other  drain.— Rutkoski 
V.  Zaiaski,  96  A.  365. 

IX.  PUBUO  WATER  8VFPI.Y. 

(A)   Domeatle   and   Knnlcipal  -PnrpoBeii. 

«=3l96  (Conn.)  In  view  of  the  course  of  leg- 
islation leading  to  Pub.  Acts  1909,  c.  137,  fi 
5,  6,  touching  abatement  of  sources  of  pollu- 
tion of  resen'oirs,  owners  of  an  amusement  re- 
sort, unobjectionable  except  for  its  proximity  to 
a  reservoir,  held  entitled  to  damages  for  its 
abatement.— Rockville  Water  &  Aqueduct  Co.  v. 
Koelsch,  96  A.  947. 

A  reservoir  company,  by  notifying  adjacent 
landowners  that  it  would  permit  no  amusement 
park  on  its  water  shed,  acquired  no  legal  rights 
in  the  lands  rendering  improper  the  award  of 
damages  to  the  owners  in  the  company's  suit  to 
enjoin  the  park. — Id. 

WAYS. 

See  Easements;    Highways. 

WEAPONS. 

i8=>8  (DelGen.Sess.)  Under  Rev.  Code  1852 
amended  to  1893,  p.  987,  as  amended  by  25  Del. 
Laws,  c.  252,  one  carrying  a  loaded  revolver 
so  defective  that  it  could  not  be  shot  held 
guilty  of  carrying  a  "deadly  weapon." — Papella 
v.  State,  96  A  198. 

<S=»I8(1)  (R.I.)  Where  plaintiff  was  injured  by 
a  gun  which  defendant  drew  forward  by  the 
muzzle  and  accidentally  discharged  to  constitute 
a  valid  defense  it  must  appear  that  the  injury 
was  unavoidable,  or  the  result  of  a  superior 
agency  without  any  degree  of  fault  on  the  de- 
fendant.—Hawksle;?  V.  Peace,  96  A.  856. 

Liability  for  injury  by  the  accidental  dis- 
charge of  defendant's  gun  does  not  depend  up- 
on whether  the  accident  was  inevitable,  but  the 
criterion  is  whether  it  was  unavoidable. — Id. 

The  standard  of  duty  with  which  one  who 
handles  weapons  must  comply  is  fixed,  and  he 
is  liable  for  any  injury  resulting  which  is  avoid- 
able by  any  act  of  his.— Id. 

«=>I8(2)  (R.I.)  It  is  immaterial  whether  an  ac- 
tion for  injuries  caused  by  the  aoddental  dis- 
charge of  a  gnn  be  in  trespass  or  on  the  case. 
— Hawksley  v.  Peace,  96  A.  856. 

Whether  one  whose  gun  was  accidentally  dis- 
charged, injuring  the  plaintiff,  exercised  due 
care  in  the  premises,  is  a  queetion  for  the  jury, 
his  liabilil7  depending  on  whether  he  was  neg- 
ligent.— Id. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Charities ;  Conversion ;  Descent  and  Dis- 
tribution ;  BMdence,  ®=»455,  553 ;  Executors 
and  Administrators;   Trusts. 

IX.  TESTAMENTART  OAFAOITT. 

€=»38  (Pa.)  A  delusion,  such  as  will  invalidate 
a  will  executed  as  a  direct  result  of  it,  is  an 
insane  belief  or  a  mere  figment  bf  imagination, 
a  belief  in  the  existence  of  that  which  does 
not  exist,  and  which  no  rational  peraon  would 
believe  did  exist.— In  re  Herr's  Estate,  96  A 
464. 

«=>55(1)  (Md.)  Eridence  held  insufficient  to 
warrant  the  jury  in  finding  that  the  teatatrir 
was  mentally  incompetent— Coughlin  v.  Cuddy, 
96  A.  860. 

<e=55(10)  (R.I.)  That  testator  did  not  make 
proper  provision  for  his  aged  wife  does  not 
show  mental  incapacity. — Carr  v.  McCormick, 
96  A.  817. 
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IV.  REQUX8ITES   AHD  VAIiIDITT. 

(A)  ITatnre  and  Eaaentlala  o(  Testain«ata> 
rr  Dliipoiiltlona. 

®=>82  (Pa.)  A  testatrix  of  sound  and  dispos- 
ing mind  may  distribute  her  property  as  she 
sees  fit,  without  regard  to  the  personal  motives 
or  prejudices  influencing  her.— In  re  Herr's  Es-. 
tate,  96  A.  464. 

(P)    Mlatake,  Vadne  luflneace,  and  Fraud. 

<S=3l55  (Pa.)  Whether  a  will  is  invalidated  by 
undue  influence  depends  on  whether  such  influ- 
ence existed  when  the  will  was  made  and  wheth- 
er it  prejudiced  testatrix's  mind  and  destroyed 
her  full  agency  in  making  the  will. — In  re 
Herr's  Estate,  06  A.  464. 
<&=>I63  (Pa.)  Where  there  was  no  evidence  that 
the  residuary  legatee  occupied  a  confidential 
relation  toward  testatrix,  tue  burden  was  on 
contestant  to  prove  her  contention  that  the 
will  was  procured  by  undue  influence  of  such 
legatee.— In  re  Herr's  Estate,  96  A.  464. 
<g=>r66  (N.J.Prerog.)  Where  testatrix  left  all 
her  property  to  her  son,  with  whom  she  lived, 
and  who  stood  in  a  confidential  relation  toward 
her,'  any  presumption  of  undue  influence  arising 
therefrom  held  overcome  by  the  evidence. — In 
re  Abie's  WUl,  96  A.  393. 
cS=»l66  (Pa.)  Evidence  that  testatrix,  after  ex- 
ecuting her  will,  partly  carried  out  its  provi- 
sions by  giving  property  to  the  beneficiary,  a 
charitable  organization,  in  consideration  pf 
payment  of  interest  to  her  for  life,  held  not  to 
prove  undue  influence,  though  the  gift  was 
made  at  solicitation  of  bersons  interested  in  the 
charity.— In  re  Herr's  Estate,  96  A.  464. 

(Q)   Revooatlon  and  Rerlval. 

€=9l7l  (Me.)  A  will,  though  physically  "de- 
stroyed," may  continue  "unrevoked"  up  to  the 
time  of  testator's  death,  within  Rev.  St.  c 
66,  S  9,  as  to  power  to  admit  to  probate  lost 
and  destroyed  wills.— Appeal  of  Thompson,  96 
A.  238. 

^s»l79  (Me.)  Revocation  of  a  will  by  its  de- 
struction OB  the  execution  of  another  will  may 
be  on  the  assumption  and  condition  that  the 
later  will  is  valid. — Appeal  of  Thompson,  96  A. 
238. 

V.  PROBATE,  ESTABI,I8HM£MT, 
AND  AMNUIdlEKT. 

(I)  RearlnK   or  Trial. 

@=s>324  (Pa.)  Evidence  that  testatrix  was  ec- 
centric and  subject  to  "spells,"  held  insufficient 
to  raise  a  question  for  the  jury  as  to  whether 
she  possessed  testamentary  capacity.— In  re 
Herr's  Estate,  96  A.  464. 

(J)   Jadafment  or  Iteoree. 

^=9355  (N.J.Sup.)  Ordor-Qf  surrogate,  assum- 
ing jurisdiction  to  set  aside  probate  of  will  aft- 
er statutory  period  of  appeal,  held  beQiond  his 
jurisdiction.— Alellor  v.  Kaighn,  96  A.  1015. 

(K)   Re-new. 

4s»350  (Me.)  A  petitioner  for  probate  ei  a 
will  cannot  be  one  "aggrieved"  by  its  admis- 
sion, within  Rev.  St  c.  65,  g  28,  granting  right 
of  appeal  only  to  such  a  person.- Appeal  of 
Thompson,  96  A.  238. 

<g=»359  (Me.)  Under  Rev.  St.  c.  76,  §  10,  giv- 
ing the  interest  of  a  legatee  who  dies  before  tes- 
tator to  his  lineal  descendants,  children  of  tes- 
tatrix's nephew  who  predeceased  her  took  their 
father's  interest  under  the  will  directly  from 
testatrix,  not  tlirough  his  estate,  so  that  their 
mother,  as  administratrix,  could  not  appeal  from 
the  decree  probating  the  will. — In  re  McKellar, 
96  A.  734. 

^=>386  (R.T.)  Where  there  was  abundant  evi- 
dence showing  the  testator's  mental  capacity,  a 
finding  by  the  superior  court  to  that  effect  will 
not  be  disturbed,  though  there  was  evidence  of 
incapacity. — Carr  v.  McCormick,  96  A.  817. 


VI.  OOVSTBirOTIOlf. 

(A)  General   Rale*. 

iS=»439  (Del.Super.)  The  intention  of  the  testa- 
tor as  expressed  in  his  will  is  the  controlling 
factor  in  its  construction. — ^Knight  v.  Kuigh£ 
96  A.  32. 

$=9439  (Me.)  Effect  must  be  given  to  the  inten- 
tion of  the  testator,  if  not  inconsistent  with  the 
rules  of  law. — Pierce  v.  Pierce,  96  A.  143. 
$=3443  (Md.)  No  general  intent  of  a  testator 
is  to  be  derived  from  the  provision  of  a  clause 
of  his  will  which  amounts  to  a  specific  legacy. 
— Htggins  V.  Safe  Deposit  &  Trust  Ca  of  Balti- 
more, 96  A.  322. 

®=»443  (Md.)  The  general  intent  of  testatot 
will  prevail  over  a  particular  intent.— Hilgart- 
ner  v.  Hilgartner,  96  A.  510. 

The  general  intent  of  testator,  whose  wife 
and  children  were  t&e'  sole  persons  primarily 
named  as  beneficiaries,  was  to  provide  for  his 
family,  rather  than  that  his  brother  should 
have  the  right  of  purchase  of  stock,  option  tx> 
purchase  which  wafi  given  him. — Id. 
€=>4S3  (Me.)  Where  testator,  after  making 
specific  bequests  included  a  provision,  "Of  the 
balance  or  remainder  of  my  property  •  *  • 
I  give,  devise  and  bequeath  to  my  wife,  •  •  «  " 
the  mere  nse  of  the  word  "of,"  although  gram- 
matically construed,  it  would  create  an  ambig- 
uity, did  not  defeat  the  bequest  of  the  entire 
residuary  estate  to  the  wife. — ^Philbrook  v.  Ran- 
dall, 96  A.  725. 

®s>478  (Conn.)  A  devise  may  be  raised  by  im- 
plication when  it  iilainly  appears  from  the  lan- 
guage used,  read  in  the  light  of  the  context, 
that  such  was  testator's  intention.— Riverside 
Trust  Go.  v.  Bogvrs,  96  A.  180. 

A  reference  to  an  earlier  disposition  which 
does  not  exist  may  imply  the  omitted  disposi- 
tion, though  a  reference  to  an  earUer  diqxMt- 
tion  partially  existing  does  not  indicate  an  in- 
tention to  give  the  part  omitted.— Id. 

Implication  never  controls  an  express  disposi- 
tion, and  cannot  add  to,  or  take  from,  it. — Id. 

$=3481  (Md.)  A  will  takes  effect  at  the  death 
of  the  testator.— Duering  t.  Brill,  96  A.  269. 
<S=>482  (Pa.)  Where  prior  to  execution  of  a 
will  directing  that  testator's  farm  be  sold  he  had 
sold  the  coal  underlying  the  farm,  the  power 
of  sale  did  not  apply  to  the  coal,  though  it  was 
afterwards  reconveyed  to  him,  and  belonged 
to  him  at  time  of  his  death.— In  re  Miller's  Eb- 
tate.  96  A.  473. 

Where  testator,  after  bequeathing  his  person- 
alty, which  included  n  purchase-money  mortgage 
covering  coal  theretofore  conveyed  by  him,  ac- 
cepted a  reconveyance  of  the  coal  in  satisfaction 
of  tbe  mortgage,  the  bequest  did  not  cover  the 
coal.— Id. 

€=9486  (Md.)  Testator,  devising  absolute  es- 
tate to  four  children  equally,  with  provision 
that  on  death  of  one  without  issue  surviving 
his  share  should  go  to  testator's  BorviTlng  chil- 
dren, presumed  to  know  that  on  death  of  a 
child  during  his  lifetime  her  share  would  go  to 
his  surviving  children,  or  would  lapse,  or  be 
saved  from  lansing  by  virtue  of  Code,  art.  88, 
§  325.— Duering  v.  Brill,  96  A.  269. 
€=9487  (Me.)  Surrounding  circumstances  and 
other  provisions  of  a  will  held  to  show  that  the 
testator  intended  that  the  bequest  of  the  entire 
residuary  estate  be  to  his  wife. — Philbrook  t. 
RandaU,  96  A.  725. 

<S=>488  (Me.)  It  is  presumed  that  the  testa- 
tor did  not  attempt,  by  the  use  of  ambignons 
words,  to  defeat  a  bequest. — Philbrook  v.  Ran- 
dall, 96  A.  725. 

€=9490  (Del.Super.)  On  Issue  of  whether  a  tract 
of  land  purchased  by  testatrix  passed  under  a 
general  description  of  her  farm  which  would 
include  it,  but  which  referred  to  the  farm  as 
the  land  which  had  been  devised  to  testatrix, 
evidence  that  the  tract  had  been  treated  as  a ' 
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part  of  a«  ham  htM  admlMlble.— Knight  y. 
Knigbt,  86  A.  82. 

(B)  DealKBatlon    of    De-rlaeea    and    Lega- 
tees and  Tkelr  Reapeott-re  Sharea. 

<=o493  (Me.)  Testamentary  provlaion,  that  res- 
idue ahould  go  to  person  or  institution  which 
should  have  cared  for  testator  in  bis  last  sick- 
ness without  naminir  any  beneficiary,  held  to 
anfficiently  saake  capable  of  identification  the 
person  who  had  cared  for  him  during  his  last 
sickness  as  beneficiary  so  that  she  would  take. 
—Lear  v.  Manser,  96  A.  240. 
«s>495  (Conn.)  The  word  "children,"  a  word 
of  purchase,  will  not  be  read  in  a  will  as  the 
equivalent  of  "heirs,"  a  word  of  limitation,  ex- 
cept where  necessary  to  give  effect  to  the  in- 
strument or  wfawe  the  context  shows  that  the 
testator  so  employed  it.— Desmond  v.  MacNeill, 
«6  A.  924. 

<=>499  (N.J.Ch.)  A  bequest  *'to  my  cousins" 
■held  to  mean  first  cousins  only.— Walker  v. 
Chambers,  96  A.  359. 

<8=>90l  (Md.)  "Family,"  in  a  bequest  thereto, 
means  parents  and  children,  whether  living  to- 
gether or  not — Higgins  v.  Safe  Deposit  A  Trust 
Oo.  of  Baltimore,  96  A.  822. 

A  clause  of  a  will  being  to  a  large  extent  con- 
tradictory, no  general  intent  of  testator  for  a 
division  of  his  property  among  "families"  can 
he  deduced  therefrom.— Id. 

A  clause  of  a  will  giving  a  fund  to  be  "divid- 
ed equally  among  the  legatees  in  N.,  B.'s,  W.'s, 
B.'b,  and  H.'s,"  is  not  to  be  construed  as  a  be- 
quest to  families,  rather  than  to  individual  leg- 
atees elsewhere  named,  because  of  the  "i" 
added  to  the  names.— Id. 

9=9507  (Md.)  Where  a  testator  devised  person- 
alty to  one  for  life,  dircctinz  that  at  her  death 
it  should  be  equally  divided  between  his  chil- 
dren, or,  in  case  they  should  die  before,  to  their 
heirs,  the  widow  of  a  child  who  died  before  dis- 
tribution was  entitled  to  share. — Shriver  t. 
Shriver,  96  A.  615. 

«=>520  (Del.)  Where  testatrix's  will  bequeath- 
ed $6,000  to  a  fund  commonly  known  as  the 
"Conference  Claimant's  Fund  of  the  Wilming- 
ton Conference  of  the  Methodist  Episcopal 
Church,"  there  being  no  such  legal  person,  the 
bequest  was  good  to  the  Board  of  Stewards  of 
the  Wilmington  Conference  of  the  Methodist 
Episcopal  Church,  the  custodian  of  the  fund. — 
Board  of  Stewards  of  Wilmington  Conference  of 
Methodist  Episcopal  Church  v.  Williams,  96  A. 
791. 

4s>520  (Del.Super.)  Where  testatrix  bequeath- 
ed S6,000  to  the  ''Methodist  Episcopal  Hos- 
pital of  the  City  of  Philadelphia,^'  the  bequest 
was  good  to  the  "Methodist  Episcopal  Hospital 
in  the  City  of  Philadelphia."— Methodist  Epis- 
copal Hospital  in  City  of  Philadelphia  t.  WU- 
liams,  96  A.  794. 

«=3524(6)  (Md.)  Testatrix's  will,  giving  her 
residuary  estate  to  her  husband  for  life,  and, 
after  his  death,  giving  faer  personalty  absolutely 
to  ber  daughter,  or,  if  the  daughter  should  die 
before  the  husband,  to  her  children,  and,  in  de- 
fault of  children,  to  the  daughter's  next  of  kin, 
did  not  entitle  the  husband  to  the  personalty, 
when  the  daughter  predeceased  him,  as  ber  next 
of  kin,  since  the  daughter's  next  of  kin  were  to 
be  determined  as  of  the  time  of  the  husband's 
death.— Carey  v.  Carey,  96  A.  796. 

(O)  SurTlTorsklp,  Repveaentatloa,  and 
Sabstltatloa. 

«=9547  (Md.)  Will  devising  absolute  estate  to 
testator's  four  children,  with  limitation  over  on 
the  death  of  any  child  without  issue  surviving 
to  his  surviving  children,  held  an  alternative 
gift  to  testator's  children  surviving  at  the  death 
of  a  child  who  predeceased  him.— Duering  v. 
Brill.  96  A.  269. 


(D)   DeacrlptlOB   of  Property. 

9=9569  (Conn.)  A  bequest  of  testator's  interest 
in  a  corporation  included  all  sums  due  to  him 
from  the  company,  whether  accrued  at  his  death 
or  to  accrue,  including  notes  of  the  company  and 
testator's  claim  against  it  for  dividends  unpaid 
and  salary  due. — Riverside  Trust  Co.  v.  Rogers, 
96  A.  180. 

iS=>580  (Del.Super.)  Will  construed,  and  helir 
that  general  description  adequate  to  include  a 
tract  which  testatrix  had  purchased  and  an- 
nexed to  a  farm  coming  to  her  by  devise  includ- 
ed the  land  acquired  by  purchase,  though  a  par- 
ticular concluding  clause  seemed  to  exclude  the 
land  purchased.— Knight  v.  Knight,  96  A.  32. 
€=>585  (Conn.)  Where  testator  gave  a  life  es- 
tate to  his  wife  in  specified  property,  a  subse- 
quent clause  giving  a  sister  certain  other  prop- 
erty "subject  to  said  life  estate"  did  not  give 
the  wife  a  life  estate  in  the  property  given  to 
the  sister,  but  the  latter  took  the  absolute  es- 
tate.—Riverside  Trust  Co.  v.  Rogers,  96  A.  180. 

(B)   Nature  of  Batatea   and  Intereata  Cre- 
ated. 

9=>60l  (Md.)  A  will  heid  to  devise  an  abso- 
lute estate,  and  subsequent  clause,  if  intended 
to  limit  it  to  a  life  estate,  was  ineffective. — 
Duering  v.  Brill,  96  A.  269. 
9=9602  (Md.)  Testator  held  not  to  have  intend- 
ed to  devise  a  fee  to  his  children  defeasible  if 
one  of  devisees  died  without  issue.— Duering  v. 
Brill.  96  A.  269. 

9=9608  (Pa.)  Under  a  will  devising  to  testa- 
tor's daughter  a  certain  farm,  "to  have  and  to 
hold  the  same  during  her  natural  life,  then 
•  •  •  to  pass  to  her  heirs,"  the  rule  in  Shel- 
ley's Case  applied,  and  the  daughter  took  an 
estate  in  fee  simple. — McElwain  v.  Whitacre, 
96  A.  656. 

Where  the  language  of  a  devise  clearly  shows 
that  an  estate  in  remainder  is  limited  to  the  life 
tenant's  lineal  heirs,  the  estate  of  the  first  taker 
is  enlarged  into  an  estate  in  fee  by  operation  of 
law,  regardless  of  the  testator's  intent.— Id. 
9=>608  (Pa.)  Under  a  will  giving  testator's 
daughter  a  farm  for  llfe^  remainder  in  fee  sim- 
ple to  her  "heirs  at  law,"  held,  that  the  daugh- 
ter took  an  estate  in  fee.— Stathers  v.  Reus,  90 
A.  717. 

9=9612  (Me.)  Whenever  a  testamentary  dispo- 
sition clearly  indicates  an  intention  to  give  the 
donee  absolute  ownership,  subsequent  provision 
consisting  of  precatory  words  should  not  be 
permitted  to  deny  the  right  of  disposal.— Pierce 
V.  Pierce,  96  A.  143. 

9=9614(6)  (Conn.)  Codicil  of  testator's  will 
leaving  realty  upon  the  decease  of  life  tenants 
to  his  cousin,  "for  herself  and  children,"  held 
to  give  the  cousin  a  life  estate,  and  those  of 
her  children  living  at  testator's  death  and  those 
thereafter  bom,  as  a  class,  the  remainder  over 
In  fee.— Desmond  t.  MacKeUl,  96  A.  924. 
9=9614  (Pa.)  Under  a  will.  held,  that  testator'» 
wife  took  only  an  estate  for  life,  or  until  she 
should  remarry,  and  not  an  absolute  interest 
in  the  personalty.— In  re  Kemerer's  Estate,  96 
A.  664. 

If)  Teated  or  Contluarent  Bstat«s.  and  IB« 
tereata. 

9=9630(2)  (Me.)  W)iere  a  will  provided  diat  a 
son  should  take  an  amount  stated  at  a  certain 
age,  and  that  a  daughter  should  have  a  like 
amount  set  aside  at  the  same  date,  the  provb^ 
sion  to  the  daughter  was  not  contingent  upon 
the  son  living  to  the  date  mentioned,  but  fixed' 
the  time  at  which  she  would  take.— Stover  t. 
Webb,  96  A.  721. 

9=9634(19)  (Md.)  Under  a  devise  to  testa- 
trix's husband  for  life,  with  remainder  to  a 
daughter,  or  if  she  should  die  before  the  hus- 
band, to  her  children,  and,  in  default  of  chil- 
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dren,  to  her  next  of  kin,  the  estate  of  the  daugh- 
ter did  not  vest  until  the  death  of  the  life  ten- 
ant—Carey V.  Carey,  96  A.  796. 

(H)  Kataten  In  Tvnat  and  Povrera. 

«=9675  (ile.)  Where  a  testator  gave  land  and 
personalty  to  his  grandson  absolute!;,  a  further 
request  that  in  case  of  disposal  of  the  land  it 
should  be  first  oSTered  to  the  sons  of  the  testa- 
tor's brother  at  the  amount  it  was  assessed  for 
taxation  created  no  precatory  trust  preventing 
the  grandson  from  selling  to  another. — Pierce  v. 
Pierce,  96  A.  143. 

€=>680  (Md.)  The  purpose  of  construction  of 
a  testamentary  trust  is  to  give  effect  to  the  in- 
tent of  the  testator  as  expressed  by  the  lan- 
guage used.— Stein  v.  Safe  Deposit  &  Trust  Co. 
of  Baltimore,  96  A.  349. 

€=»683  (Me.)  Devise  of  letters  patent  in  trust 
to  be  managed  by  the  trustee,  who  was  to  pay  a 
share  of  the  rents  and  royalties  to  plaintiff,  held 
to  include  only  rents  and  royalties  received  by 
the  trustee  after  the  testators  death. — Dunning 
V.  Bird,  96  A.  139. 

$=3684  (Md.)  Though  stock  dividend  repre- 
sented earnings  accumulated  during  period 
when  income  from  trust  estate  was  to  be  added 
to  corpus,  proportion  derived  from  earnings  ac- 
cumulated after  testator's  death  held  distributa- 
ble as  income. — Miller  v.  Safe  Deposit  &  Trust 
Co.  of  Baltimore,  96  A.  766. 
$=»684  (Vt.)  In  determining  whether  a  life 
tenant  should  receive  a  stock  dividend  declared 
on  corporate  stock  bequeathed  in  trust,  the  in- 
tention of  the  testator,  if  it  can  be  gathered  from 
the  will  creating  the  trust,  will  govern. — In  re 
Heaton's  EsUte,  96  A.  21. 
«=}686  (Conn.)  Daughter  of  testator  in  whose 
favor,  with  her  mother,  he  created  a  trust,  the 
whole  of  the  income  to  go  to  the  survivor,  with- 
holding payment  of  legacies  until  the  death  of 
both  mother  and  daughter,  "when  the  trust  is 
to  terminate,"  could  not  terminate  such  trust 
on  her  mother's  death,  it  being  active. — ^Acker- 
man  V.  Union  &  New  Haven  Trust  Co.,  96  A. 
149. 

«=>686(3)  (Md.)  Where  testatrix's  will  created 
a  trust  for  the  support  of  all  her  brother's  chil- 
dren, to  vest  absolutely  "when  there  shall  be 
no  child  of  my  •  »  •  brother  •  •  *  Uv- 
ing  and  under  21,"  two  children  of  the  brother, 
both  over  21,  were  entitled  to  the  estate,  al- 
though their  father  was  living. — Dawson  t. 
Akers,  96  A.  806. 

$=>693  (Me.)  Grantees  of  a  widow  having  life 
estate  with  power  to  convey  if  necessary  for 
her  maintenance,  held  to  have  the  burden  of 
showing  that  the  power  was  well  executed  and 
that  the  contingency  had  happened,  a  recital  or 
declaration  to  that  effect  being  insuf&cient. — 
Baines  v.  Brown,  96  A.  228. 

Where  a  widow  entitled  to  life  estate  with 
power  to  convey  if  necessary  for  maintenance, 
conveyed  the  property  reserving  to  herself  a  life 
estate,  her  deed  conveyed  neither  her  life  estate 
nor  the  remainder. — Id. 

Demandant,  whose  grantor  took  under  war- 
ranl7  deed  from  his  mother,  in  consideration  of 
maintenance,  without  any  showing  of  necessity 
therefor  within  the  terms  of  her  residuary  es- 
tate for  life  with  power  to  sell,  if  necessary,  for 
maintenance,  and  who  had  previously  convey- 
ed his  remainder  interest,  held  to  take  an  es- 
tate for  the  life  of  his  grantor's  mother. — Id. 
$=»693  (Pa.)  The  position  in  life,  manner  of 
living,  state  of  health,  and  the  like  held  to  be 
considered  on  a  controversy  concerning  claim 
for  money  expended  by  life  tenant  for  support 
pursuant  to  the  will  devising  her  a  life  inter^ 
est,  with  power  to  consume  such  as  might  be 
necessary  for  support.— In  re  Richey's  Estate, 
90  A.  748. 

Where  a  devisee  of  a  life  estate  with  power 
to  consume  for  support  has  also  funds  of  her 
own  to  draw  upon  for  living  expenses,  it  will 
be  presumed  in  the  absence  of  evidence  that  she 


expended  the  devise  before  drawing  on  the  for- 
mer.— Id. 

A  will  devising  a  life  interest  to  testator's 
wife  with  power  to  consume  for  support  held 
not  to  authorize  an  allowance  to  her  executor 
for  expenses  of  her  funeral  and  of  a  stone 
placed  over  her  grave.— Id. 

(I)  Actlona  to   Conatme   WUU. 

®=>697  (Conn.)  An  action  to  secure  a  full  con- 
struction of  a  will  is  properly  brought  only  by 
one  charged  with  the  duty  of  carrying  out  ita 
directions,  and  is  maintainable  on  the  ground 
that  the  trustee  cannot  safely  discbarge  his  dntjr 
without  the  advice  of  a  court  of  chancery. — 
AckermaQ  v.  Union  &  New  Haven  Trust  Co., 
96  A.  149. 

Testator's  daughter,  beneficiary  with  bar 
mother  in  a  life  income  trust  under  his  will, 
held  unable,  after  her  mother's  death,  to  main- 
tain her  suit  for  a  construction  of  tiie  wiU  un- 
der Pub.  Acts  1915,  c.  174,  amending  Gen.  St. 
1902,  §  4053.— Id. 

VU.   RIGHTS  AlVD  UABIUTIES  OX* 

DEVISEES  AND   IfOATEES. 

(A)  Nature  of  Title  and  RlKMa  Im  General. 

<&=>7I4  (N.J.Ch.)  Devise  of  interest  in  land 
with  theater  building  thereon  to  holder  of  tes- 
tator's note  held  not  to  discharge  the  debt, 
where  the  devise  was  not  of  the  same  nature  as 
the  debt,  and  where  the  testator  directed  the 
payment  of  his  debts. — Bennett  v.  Piatt,  96  A. 

(C)   Advancements,     Ademption,    Satlafii«- 
tlon,  and  I^apite. 

<8=>758  (R.I.)  Where  a  parent  or  one  standing 
in  loco  parentis,  having  made  advancements  to 
a  child,  afterwards  makes  a  will  disposing  of 
his  whole  estate  without  provision  for  deduction 
of  the  advancements,  such  advancements  wiQ 
not  be  deducted  from  the  child's  share  under 
the  will.— Hayes  v.  WeUing,  96  A.  843. 
$=3761  (R.I.)  In  proceedings  for  the  settlement 
of  the  account  of  executors,  evidence  held  suffi- 
cient to  warrant  the  finding  that  testatrix's 
daughter  was  not  indebted  to  her  mother  for 
moneys  loaned  in  the  tatter's  lifetime,  but  that 
moneys  given  the  daughter  were  converted  into 
advancements  by  testatrix's  acquiescence. — 
Hayes  v.  WeUing,  96  A.  843. 

In  proceedings  for  tbe  settlement  of  the  ac- 
count of  executors,  evidence  held  sufficient  to 
justify  the  jury  in  believing  that  testatrix  loan- 
ed $250  to  her  son-in-law^  for  which  her  daugh- 
ter never  became  liable  either  as  a  loan  or  ad- 
vancement.—Id.  . 

$=»762  (R.I.)  Advancements  to  a  child,  made 
after  the  execution  of  the  parent's  will,  will  be 
deducted  from  the  child's  distributive  share  of 
the  estate.— Hayes  v.  WelUng,  96  A.  843. 
€=3765  (K.I.)  The  doctrine  of  ademption  or 
satisfaction  pro  tanto  of  legacies  by  an  advance- 
ment by  the  testator  subsequent  to  the  execu- 
tion of  the  will  applies  to  residuary  bequests, 
though  the  <Ad  law  was  otherwise.— Hayes  v. 
WelUng,  96  A.  S43. 

$=9769  (R.I.)  In  proceedings  for  the  settlement 
of  the  account  of  executors,  tlie  statement  of 
the  court  that  an  entire  sum  of  $20,600,  secured 
by  a  daughter  from  testatrix,  was  wiped  out 
by  the  execution  of  a  codicil  republishing  a  will, 
held  erroneous,  as  not  clearly  stating  that  $500 
of  the  amotint  was  advanced  before  execution 
of  the  will,  and  $20,000  before  execution  of  the 
codicU.— Hayes  v.  WelUng,  96  A.  843. 

An  advancement  by  testatrix  to  her  daughter 
after  making  a  will  naming,  the  daughter  as  a 
residuary  legatee  was  effective  notwithstanding 
the  subsequent  execution  of  a  codicil  republish- 
ing the  will,  and  the  daughter  was  still  liable 
to  account  for  the  advaucement  upon  distriba- 
tion.— Id. 

Under  Statute  of  Wills,  H  1,  6,  13,  a  residu- 
ary bequest  by  testatrix  to  her  daughter,  adeem- 
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«d  pro  tanto  by  an  advancemeot  anbeeqnent  to 
the  execution  of  the  will  was  not  reviyed  and 
freed  of  the  ademption  by  the  aubeeqnent  exe- 
cution of  a  codicil. — Id. 

4s»775  (Me.)  It  is  a  general  mle  that  a  de- 
vise or  legacy  lapses  if  the  deTisee  or  legatee 
dies  in  testator's  lifetime. — In  re  McRellar,  96 
A.  734. 

(D)  BleotlAa. 

9=9790  (Md.)  The  time  for  exercising  the  right 
of  purchase  of  stock  which  testator  gave  his 
brother,  and  which  sale  he  empowered  his  exec- 
utors and  trustees  to  make,  is  a  reasonable 
time— a  year  from  the  grant  of  letters  testa- 
mentary.—Hilgartner  T.  Hilgartner,  9tt  A.  519. 

(F>  LesAclea  Oltmrved  on  Property,  Ba- 
t«tei  or  Intereat. 

«»82l  (N.J.Cfa.>  A  bequest  of  an  annuity 
which  was  merely-  a  succession  of  legacies  of  a 
certain  amount  each  cannot  be  charged  against 
a  specific  devise  of  real  estate. — Bennett  v. 
Piatt,  96  A.  482. 

(I)  RlKhta   «nd   Remedies   of   Creditors   of 
OeTlaeea   and   liegaXetsm, 

«s»872  (N.J.Ch.)  In  suit  by  a  wife  to  reach, 
in  payment  of  her  hasband  s  debt,  bis  father's 
legacy  to  him,  the  court  could  distribute  stich 
legacy,  i>aid  into  ctourt  ponuant  to  its  order, 
to  the  wife,  although  a  creditor  of  the  husband, 
who  attached  tbe  legacy  in  the  executor's  hands 
after  filing  of  the  bill  and  appearance  by  the 
defendant  husband,  was  not  a  party,  but  came 
in  responding  to  the  petition  for  distribution. — 
Mabee  v.  Mabee,  96  A.  495. 

Where  a  wife,  in  her  suit  to  reach  in  payment 
of  her  hosband's  debt  his  father's  legacy  to  him, 
not  only  created  a  Us  pendens,  but,  before  tbe 
husband's  creditor  attached  in  the  hands  of  tbe 
father's  executor,  obtained  an  injunction  order 
Impounding  the  fund  in  the  executoi^s  hands, 
an  equitable  lien  for  the  wife  was  created  to  the 
extent  of  the  amount  found  due  her  by  tbe  de- 
cree.—Id. 

WITHDI^AWAL 

See  Trial,  «ss>68. 

WITNESSES. 

See  Appeal  and  Brror,  4=9203.  1048;  Criminal 
Law,  9=»338-572;  Depositions;  Evidence; 
New  Trial,  <g!=»105;  *U1,  «=»140. 

n.  OOttPEtEXGT. 

(A)  0«pselt7  «■<   <t**UflMitloaa  In   Oca- 
•rU. 

(feE>44  gtl.)  In  view  ot  Gen.  Laws  1909,  c. 
Si,  I  10,  the  older  law  rigidly  excluding  testi- 
mony of  atheists  has  been  modified,  and  it  is 
not  the  tendency  to  exclude  competent  testi- 
mony.—State  V.  Riddell,  96  A.  531. 
«=»S3  (Pa.)  Under  Act  AprU  11,  1899  (P.  L. 
42)  I  2,  where  defendant  justified  the  homicide 
on  the  ground  of  improper  relations  between 
his  wife  and  deceased,  the  wife  was  properly 
permitted  to  deny  the  existence  of  such  rela- 
tions.—0>mmonweaUh  T.  OaranchoBkie,  96  A. 
MS. 

«S960  (N.J.)  The  hasband  is  a  competent  wit^ 
ness  for  his  wife  is  a  divorce  suit — Hague  t. 
Hague,  96  A.  679. 

4<s>76  (VC)  An  objection  to  the  evidence,  and 
not  to  the  witness,  presents  no  question  of  com- 
petency.—Fren<ih  V.  Slack,  96  A.  6. 
€=:»79  (B.I.)  Where  accused  made  no  objection 
that  the  witness  offered  was  an  atheist  until 
after  he  had  been  sworn,  and  then  on  examina- 
tion the  witness  stated  that  he  believed  in  Ood, 
the  refusal  of  the  court  to  exclude  the  witness, 
accused  not  requesting  that  he  be  required  to 
affirm,  was  not  error.— State  v.  Riddell,  96  A. 
531. 


(C)  Teatlnony  of  Parties  or  Person*  In- 
terested, for  or  aealnst  Representa- 
ttves,  Sar-rlvors,  or  Successors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

9=s>l39  (Md.)  Husband's  testimony,  in  wife's 
suit  against  her  father-in-law's  estate  for  care 
and  nursing,  to  statements  made  by  decedent  to 
the  wife  regarding  payment  for  such  services, 
held  not  inadmissible  under  Code  Pub.  Civ. 
Laws,  art.  35,  i  3,  prohibiting  parties  to  the 
cause  testifying  to  transactions  with  decedent.-^ 
Marx  V.  Marx,  96  A.  544. 

€=>I44  (Md.)  In  action  against  a  mortgagee 
and  the  administrator  of  an  attorney,  through 
whom  the  loan  was  procnred  to  compel  release 
of  the  mortgage  alleged  to  have  been  paid 
through  the  attorney,  plaintiff  held  disqualified 
to  testify  as  to  dealings  with  decedent  regard- 
ing the  mortgage  by  Code  Pub.  Oiv.  Laws,  art. 
35,  §  3,  prohibiting  testimony  of  parties  against 
executors.— Cacy  v.  Slay,  96  A.  WO. 
<=>I45  (Md.)  Administrators  are  competent 
witnesses  to  testify  in  actions  against  them  in 
their  representative  capacity. — Cacy  v.  Slay,  96 
A.  690. 

9=»I63  (Md.)  In  action  against  administrator 
to  compel  release  of  paid  mortgage,  where  mort- 
gagee nad  assigned  mortgage  to  decedent,  his 
subsequent  admission  Of  payment  held  not  ad- 
missible as  against  administrator.— Cacy  v.  Slay, 
96  A.  690. 

«=»I77  (Vt)  Under  P.  8.  1690,  as  amended  by 
Acts  1908,  No.  64,  providing  that  where  an  ex- 
ecutor or  administrator  is  a  party  the  other 
party  may  testify  in  his  own  favor  to  explain 
the  _  testimony  of  living  witnesses  produced 
against  him,  defendant  having  introduced  evi- 
dence of  an  admission  by  plaintiff,  plaintiff  conid 
testify  as  to  afiirmative  facts  to  destroy  the  ef- 
fect of  defendant's  testimony.— Gilflllan  ▼.  Gilfll- 
lan's  EsUte,  96  A.  704. 

€=>I8I  (N.H.)  Where  in  an  action  against  an 
administrator  plaintiff's  deposition  was  taken  by 
defendant,  objections  to  his  competency  to  tes- 
tify to  the  transaction  tvith  deceased  were  waiv- 
ed.—Barrett  V.  Cady,  96  A.  325. 

tn.  EXAXaVATIOltk 

(A)  TalcInK  Testimony  In  Generkl. 

«=3236(1)  (Md.)  Where  a  rity  eonriemned  bed 
of  a  stream  intending  to  inclose  it  in  a  sewer 
and  build  driveway  over,  question  as  to  value  ol 
premises  before  condemnation,  subject  to  the 
right  of  sewerage  fiowage  in  the  city«  was  suf- 
ficiently broad  to  include  all  burdeaa.— City  ot 
Baltimore  v.  Carroll,  96  A.  1076. 
iS=>245  (Me.)  la  on  actloa  aninat  airrier  for 
damages  to  goods,  exclusion  ol  evidence  because 
the  same  qnestion  had  been  nsked  by  counsel 
the  day  before  and  answered  to  Ms  satisfartion, 
was  within  the  discretion  of  the  trial  jadge. — 
Ross  V.  Maine  Cent.  R.  C!o.,  96  A.  223. 
®=o248  (Vt.)  In  an  action  by  buyers  of  a  farm 
for  damages  through  the  fra'ud  of  the  agency 
which  sold  the  place,  answer  of  a  witness,  ask- 
ed to  state  the  condition  of  apple  trees  that,  tig 
they  were  and  as  be  had  kho^n  them,  niey 
were  not  in  a  bearing  condition,  heU  re^oiasive 
atfd  properly  allowea  to  stand  attet  striking  his 
added  statement  as  to  the  time  within  which 
they  were  trimmed.— Ho*ton  v.  B.  A,  Strotat 
Farm  Agency,  96  A.  880. 

(b)   Oross-Examlnatlon    and   Re-Bxamlna- 
tlon. 

9=9268  (Md.)  Where,  in  acti(m  for  death  of  an 
employ^,  the  superintendent  of  employer  testi- 
fied for  plaintiff  that  he  bad  given  decedent  in- 
structions, questions  on  cross-examination,  as 
to  what  those  instructions  were,  were  .proper,^ 
State  V.  Standard  OU  Co.,  96  A.  55& 
4=>268(13)  (Me.)  In  an  action  for  deceit  In 
the  sale  of  a  decedent's  goods  by  bia  administra- 
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tor,  where  defendant  offered  evidence  of  an  es- 
fimate  of  appraisers  of  the  value  of  the  stock, 
the  buyers  might  show  by  cross-examination 
that  the  appraisers  placed  a  different  value  up- 
on the  goods. — Harlow  v.  Perry,  96  A.  775. 
«s>268  (Vt)  When  the  breaking  of  an  appli- 
ance results  in  the  death  of  a  servant,  and  to 
show  thaf  it  was  of  insufficient  size  a  witness 
engaged  in  the  same  business  testifies  that  he 
uses  a  larger  size,  it  is  error  to  deny  cross-exam- 
ination as  to  the  conditione  under  which  he 
OSes  it— Pette's  Adm'r  v.  Old  Bnzlish  Slate 
Co.,  96  A.  596. 

nr.   OREDIBIUTY.       XMFEAOHMEirT, 

OONTRASICTTOir,  AMD   OOR- 

BOBORATIOH. 

(A)    In   General. 

«=3323  (N.H.)  Where  the  truth  of  the  testi- 
mony of  plaintiff's  hostile  witness  was  not  dis- 
puted, cross-examination  of  such  witness  by 
plaintiff  to  reveal  that  bis  employers  were  the 
real  defendants  was  not  proper,  under  the  rule 
i>ermitting  a  party  to  cross-examine  a  hostile 
witness  called  by  hira. — Shea  v,  Hillsborougb 
Mills.  96  A.  293. 

<B)  Oh«raoter  and  Condact  of  'Wltneaa. 

<S=>337  (Pa.)  Under  Act  March  15,  1911  (P. 
Li.  20)  I  1,  a  defendant  who  bad  produced  evi- 
dence of  his  good  reputation  or  character  could, 
when  he  took  the  stand  in  bis  own  behalf,  be 
<:ro88-examined  as  to  commission  of  other  of- 
fenses.— Commonwealth  v.  Oaianchoskie,  96 
A.  513. 

(O)  Interest  and  Bias  of  'Witness. 

«=>363  (N.H.)  Where  the  truth  of  the  testi- 
mony of  a  witness  was  not  disputed,  permit- 
ting examination  of  such  witness  by  plaintiff, 
who  called  him,  to  show  that  his  employers  were 
the  real  defendants  was  improper.— Shea  v. 
BiUsborougb  Mills,  96  A.  293. 

(B)  Contradiction    and    Corroboration    of 
'Witness. 

^=3406  (Me.)  In  an  action  on  a  note,  evidence 
AB  to  a  bank's  record  of  discounted  notes  Keld 
admissible  to  contradict  plaintifTs  testimony  as 
to  consideration  for  the  note  in  suit. — Butler  ▼. 
Hawkins,  96  A.  774. 

«=9406  (Vt.)  Where  it  did  not  appear  how 
plaintiff's  testimony  would  be  affected  by  a  docu- 
ment offered  to  impeach  her,  the  exclusion  of 
tte  document  cannot  be  held  error. — Rogers  v. 
Bigelow,  96  A.  417. 

WORDS  AND  PHRASES. 

"Abandonment"'— Kantor  v.  Bloom  (Conn.)  96 
A.  974;  Hubbard  t.  Hubbard  (Md.)  96  A. 
860. 

"Abusive."- State  v.  Pape  (Conn.)  96  A.  313. 

"Acceptance." — Barrett  Mfg.  Co.  v.  Ambrosio 
(Conn.)  96  A.  930 ;  Unadilla  Silo  Co.  v.  M. 
A.  HuU  &  Son  (Vt)  96  A.  535. 

"Accident  arising  out  of  his  employment" — 
Carroll  v.  What  Cheer  Stables  Co.  (R.  I.) 
96  A.  20a 

"Accord  and  satisfaction." — Decker  v.  George 
W.  Smith  &  Co.  (N.  J.)  96  A.  915. 

"According  to  means."— State  v.  Bartley  (R.  I.) 
96  A.  305. 

"Actions."— Appeal  of  Slattery  (Conn.)  96  A. 
178. 

"Advancement."— Hayes  v.  Welling  (R.  I.)  96 
A.  843. 

"Advance  money  mortgages."— Franklin  Socie- 
ty for  Home  Building  &  Savings  v.  Thorn- 
ton (N.  J.)  96  A.  921. 

"Affirmative  warranty." — Wilson  v.  Commercial 
Union  Assur.  Co.   (Vt.)   96  A.  540. 

"Aggrieved." — Appeal  of  Thompson  (Me.)  96  A. 
238 

'.'Akki  i'eved  party."— In  re  Habn  (N.  J.)  96  A. 
589. 


"AUU."— State  r.  Summen  (Del.  Oen.  Seas.)  96 

A.  198. 
"Assault"— State  v.  Summers  (Del  Gen.  Sess.) 

96  A.  196. 
"Banks  and  banking  institntjons."— Appeal  of 

Woodbury  (N.  H.)  96  A.  299. 
"Battery."— SUte  v.  Summers  (Del.  Gen.  Sesa) 

96  A   195 
"Beer."-^State  v.  Lynch  (DeL  G«i.   Sess.)  96 

"Benefit"— Havey  v.  Erie  R.  Co.  (N.  J.)  96  A. 

995. 
"Buildings     for     cemetery     use." — Mausoleum 

Builders  of  New  Jersey  v.   State  Board  of 

Taxes  and  Assessment  (N.   J.   Sup.)  96  A. 

494. 
"Cause."— Ex  parte  Hiompson  (N.  J.  Oh.)  96 

A.  102. 
"Cease."— Macdonald   T.   .^tna   Indemnity   Co. 

(Conn.)  96  A.  926. 
"Certiorari."— £x  parte  Thompson  (N,  J.  Oh.) 

96  A.  102. 
"Cestui    que    trust" — Bemardsville    Methodist 

Episcopal   Church  v.   Seney   (N.  J.  Ch.)  96 

AT  388 
"Charitable  trust"— Lear  y.   Manser  (Me.)   98 

A.  240. 
"Chief  engineer."— State  v.  B.  J.  Doyle  &  Co. 

(R.  I.)  96  A.  605. 
"Children."— Desmond  v.   MacNall  (Conn.)  96 

A.  924. 
"C!ity  judge."— Repinski  v.  State  (Del.  Snper.) 

96  A.  198. 
"Oivll  causes  or  actions  between  party  and  par- 
ty."—Appeal  of  Slattery  (Conn.)  96  A.  178. 
"Commission."- Board    of  Health  of  State   of 

New  Jersey  v.  Inhabitants  of  To'wn  of  Phil- 

Upsburg  (I*.  J.)  96  A.  62. 
"Conditional    sale."- Arthur    E.    Guth    Piano 

Co.  V.  Adams  (Me.)  96  A.  722. 
"Consulting  engineer"— State  v.  B,  J.  Doyle  & 

Co.  (R.  I.)  96  A.  606. 
"Contract"- State  v.  Baltimore  &  O.  R.  Go. 

(Md.)  96  A.  636. 
"Contracts  of  life  insurance."— HoUin  v.  Essex 

Mut  Ben.  Ass'n  of  Newark  (N.  J.)  96  A. 

71. 
"Controversy  under  school  laws." — Ridgway  ▼. 

Board  of  Education  of  Cpper  Freehold  Tp. 

(N.  J.  Sup.)  96  A.  890. 
"Conversion."— Hoyt  v.   Stuart  (Conn.)  96  A. 

1G6. 
"Could."— Goslant  v.  Town  of  Calais  (Vt)  96 

A.  751. 
"Cousin."— Walker  y.   Chambeis  <N.J.Ch.)   96 

A.  359. 
"Creditor."— Roe  v.  Oradell  Farms  Dairy  Co. 

(N.  J.)  96  A.  65. 
"Crime  against  nature."— State  v.  Maida  (Del, 

Gen.  Sess.)  96  A.  207. 
"Crimen  falsi"— State  ▼.  Bussay  (ELI.)  96  A. 

337. 
"Crop.''- Buchanan  v.  Jencfcs  (R.  I.)  96  A.  307. 
"Cruelty."— CaUchlo  v.  Calichlo  (N.  J.)  96  A. 

658. 
"Deadly  weapon."— Papella  v.  State  (Del.  Gen. 

Sess.)  96  A.  198. 
"Debt"— First  Nat  Bank  of  Enosburg  Falls  t. 

Bamforth  (Vt)  96  A,  600. 
"Decree."— Hobbs  v.  Payne  (Md.)  96  A.  522. 
"Dedication."— Board   of  Trustees  of  Philadel- 
phia Museums  v.  Trustees  of  University  ot 

Pennsylvania  (Pa.)  96  A.  126. 
"Dependence."— Havey  v.  Brie  R.  Co.   (N.  J.) 

96  A.  995. 
"Dependent." — Alahoney     v.     Gamble-Desmond 

Co.  (Conn.)  96  A.  1025. 
"DeserUon."- Hubbard  v.  Hubbard  (Md.)  96  A. 

8C0;   Calichio  v.  Calicfaio  (N.  J.)  96  A.  65a 
"Doing  'business."- Kinnear  &  Gager  M^.  Go. 

V.  Miner  (Vt)  96  A.  333. 
"Due  consideration." — Poland  v.  McDowell  (Me.) 

96  A   834 
"Employe."— Sibley  v.  State  (Conn.)  96  A.  161. 
"Employer."— Sibley    t.    State    (Conn.)    96    A. 

101. 
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"Equitable  estoppeL"— Jones  v.  Savin  (Del.  Sn- 

_per.)   96  A.  766. 
"Estates  or  interests."— Class  ▼.  Strack  (N.  J. 

Ch.)  96  A.  405. 
"BstoppeL"— Crawford  v.  Winterbottom  (N.  J. 

SupO  96  A.  497. 
"Evil    name  and  fame."— State  v.  Littman  CN. 

J.)   96  A.  66. 
"Execution."— Wamesit  Nat  Bank  v.  Merriam 

(Me.)  96  A.  740. 
"Expense." — Consolidated    Gas    Electric    light 
&  Power  Co.  of  Baltimore  v.  City  of  Balti- 
more   (Md.)  96  A.  804. 
"False    pretenses."— First  Nat   Bank  of  Enos- 
•     -  burg  Falls  v.  Bamforth  (Vt)  96  A.  600. 
"Family."— HiEgins   v.    Safe   Deposit  4   Trust 

Co.  of  Baltimore  (Md.)  96  A.  822. 
"Fellow  servant" — Morgan  v.  Kyan-Unmack  Co. 
(Conn.)  96  A.  172;  Wing  v.  L.  A.  Bradstreet 
A  Sons  Co.  (M«.)  96  A.  782. 
"Fence    between    him    and    me." — Wooding    v. 

Michael  (Conn.)  96  A.  170. 
"Fiduciary  capacity."— First  Nat  Bank  of  Enos- 

burg  Falls  v.  Bamforth  (Vt)   96  A.  600. 
"Four    consecutive   weeks." — Messineo  v.   Fake 

(N.  J.)  96  A.  1007. 
"Gambling  transaction." — Pendleton  v.  Gondolf 

(N.  J.  Ch.)  96  A.  47. 
"General  damages."— Rogers  v.  Bigelow  (Vt)  96 

A.  417.  . 
"Oroes  negligence." — Bonchard  v.  Dirigo  Mut. 

EMr«  Ins.  Co.  (Me.)  96  A.  244. 
"Habeas  corpus.  —Ex  parte  Thompson  (N.  J. 

Ch.)  96  A.  102. 
"Has    been   recovered." — ^Rnssell  v.   Mechanics' 

Realty  Co.  (N.  J.  SupJ  96  A.  657. 
"Has    been  •  returned."— Kussell   v.    Mechanics' 

Realty  Co.  (N.  J.  Sup.)  96  A.  667. 
"Heirs."— Desmond  t.  MacNeiU  (Conn.)  96  A. 

924;   Shriver  v.  Shriver  (MdO  96  A.  616. 
"In  a  place  regularly  provided  for  the  transpor- 
tation of  passengers."— National  Life  Ins.  Co. 
of  United  States  v.  Fleming  (Md.)  96  A.  281. 
"Inchoate  right  of  dower." — Class  v.  Strack  (N. 

J.  Ch.)  96  A.  405. 
"Indecent"— State  v.  Pape  (Conn.)  96  A.  313. 
"Infamous  crime." — State  v.  Bussay   (II.I.)  96 

A.  837. 
"Insane  delusion."— In  re  Herr's  Estate  (Pa.) 

96  A.  464. 
"Insolvency." — Vi^rlght  v.  American  Finance  & 

Securities  Co.  (N.  J.)  96  A.  387. 
"Insurance  broker."— State  v.  Oeddes  (Md.)  96 

A.  363. 
"Intentionally."- First  Nat  Bank  of  Boosburg 

Falls  V.  Bamforth  (Vt)  96  A.  600. 
"Interstate   commerce." — Moran   v.   Central   B. 
Co.  of  New  Jersey  (N.  J.)  96  A.  1023;   Kin- 
near  &  Gager  Mfg.  Co.  v.  Miner  (Vt)  96  A. 
838. 
"Intervening  cause." — ^Davenport  v.  McCIellan 

(N.  J.)  96  A.  921. 
"Inventory."- Miller  v.  Home  Ins.  Co.  of  New 

York  (Md.)  96  A.  267. 
"I  promise."- Proctor  v.  Banby  (Conn.)  96  A. 

935. 
"Issues."— Shea  v.  Hillsborough  Mills  (N.  H.) 

06  A.  293 
"Letters   rogatory."— Stengel  ▼.   Stengel    (N.J. 

Ch.)  96  A.  358. 
"liberty  of  speech  and  press."- State  v.  Pape 

COonn.)  96  A.  318. 
"LLquors.''— State  v.  Beliveau  (Me.)  96  A.  779. 
"Loiitering."— State  v.  Tobin  (Conn.)  96  A.  312. 
"Malt  liquor."— State  v.  Lyndi  (Del.  Gen.  Sess.) 

06  A.  32. 
"Mandamus."— Ex  parte  Thompson  (N.  J.  Ch.) 

96  A.  102. 
"Manufacturing."— Society      for      Establishing 
Useful    Manufactures    v.    City    of    Paterson 
(N.  J.  Sup.)  96  A.  92;   Mausoleum  Builders 
of  New  Jersey  v.  State  Board  of  Taxes  and 
Assessment  (N.  J.  Sup.)  96  A.  494. 
"Means."— State  v.  Bartley  (R.  I.)  96  A.  306. 
"Mutual    consent." — Gears   v.    Ryan    (Del.    Su- 
per.) 96  A.  756. 


"Navigable."— City  of  Baltimore  t.  Carroll  (Md.) 

96  A.  1076. 
"Neglect"— Foye  v.   lilley   <3oal  &   Coke  Co. 

(Pa.)  96  A.  987. 
"Negligence    in    the    third    degrep." — State    y. 

New  York,  P.  &  N.  R.  Co.  (Md.)  96  A.  809. 
"Occupied."— May  v.  Labbe  (Me.)  9«  A.  602. 
"Officer."— Washington  &  R.  liv.  Co,  of  Mont- 

f ornery  County  v.  Johnson  (Md.)  96  A.  446; 
adder  v.  Wilson  (Vt)  96  A.  750. 
"On."— UnadUla  Silo  Co.  v.  M.  A.  HuU  &  Son 

(Vt)  96  A.  535. 
'•On  the  way  to  market"— Town  of  Colebrook  v. 

Berlin  Mills  Co.  (S.  H.)  96  A.  301. 
"Participation    in    distribution." — John    Nix    & 

Co.  V.  Andrews  (N.  J.)  96  A.  1012. 
"Passenger."- Baril  v.  New  York,  N.  H.  ft  H. 

B.  Ca  (Conn.)  96  A.  164;    Elmer  v.  Pitto- 

burph  Rys.  Co.  (Pa.)  96  A.  1054. 
"Pending." — Hermann    v.    Mexican    Petroleum 

Corp.  (N.  J.  Ch.)  96  A.  492. 
"Persons."- Patterson    v.    City    of    Baltimore 

(Md.)  96  A.  458. 
"Plans."— Hartley-Zeigler   Co.    ▼.    Bacon   (Pa.) 

96  A.  257. 
"Policy."— HoUin  v.  Essex  Mut  Ben.  Ass'n  of 

Newark  (N.  J.)  96  A.  71. 
"Prerogative  writ"— Ex  parte  Thompson  (N.  J. 

Ch.)  96  A.   102. 
"Prescription."- C.  B.  Ailing  Realty  Co.  v.  Old- 

erman  ((3onn.)  96  A.  944. 
"Private  trust"— Lear  v.  Manser  (Me.)  96  A. 

240. 
"Private  use." — Mitchell  ▼.  Southern  New  Eng- 
land Telephone  Co.  (Conn.)  96  A.  966. 
"Promissory  warranty." — Wilson  v.  Commercial 

Union  Assur.  Co.  (Vt)  96  A.  640. 
"Property."— WhiUng  v.   Whiting   (Me.)  96  A. 

500;   Hopper  v.  Edwards  (N.  J.  Sup.)  96  A. 

667. 
"Publicly  exhibit  or  distribute."— State  v.  Pape 

(Conn.)  96  A,  313. 
"Public  nuisance." — Murden  v.  Commissioners  of 

Town  of  Lewes  (Del.  Super.)  96  A.  506. 
"Public  trust"- Lear  v.   Manser  (Me.)  96  A, 

240. 
"Public  use."— Board  of  Water  Com'rs  of  City 

of  Hartford  v.  Manchester  (Conn.)  96  A.  182. 
"Purchaser."— Glorieux  v.  Lighthipe  (N.  J.)  96 

A    94. 
"Quasi  contract"— Sibley  v.   State  (Conn.)  96 

A.   161.    . 
"Ratification." — Gould  v.  Maine  Farmers'  Mut 

Fire  Ins.  Co.  (Me.)  96  A.  732. 
"Reasonable   doubt" — State  v.   Summers   (Del. 

Gen.  Sess.)  96  A.  195 ;    Same  v.  Checkver, 

Id.  202 ;    Same  v.  Aceto,  Id.  206. 
"Rescind."— City  of  Bridgeton  v.  Fidelity  &  De- 
posit Co.  of  Maryland  (N.  J.)  96  A.  918. 
"Residence."— Whiting  v.   Shipley  (Md.)  96  A. 

285. 
"Righte,   privileges,    or   advantages." — State   v. 

Baltimore  &  O.  B.  Co.  (Md.)  96  A.  636. 
"Seal."— Maddocks  v.  Keene   (Me.)  96  A.  785. 
"Shall  make." — Public   Service   Electric  Co.  v. 

Board  of  PuhUc  Utility  Com'rs  (N.  J.)  96 

A.  1013.  ■ 

"Signature." — Wamesit  Nat  Bank  v.  Merriam 

(Me.)  96  A.  740. 
"Sodomy/ ■— State  v.  Maida  (Del.  Gen.  Sess.)  96 

"Slave."— Anderson  v.  Salant  (R.  L)  96  A.  425. 

"Slavery."— Anderson  v.  Salant  (R.  I.)  96  A. 
425. 

"Special  assessment" — United  Rys.  &  Electric 
Co.  of  Baltimore  v.  City  of  Baltimore  (Md.) 
96  A.  880. 

"Special  damages."— Rogers  t.  Bigelow  (Vt) 
96  A.  417. 

"State  sewerage  commission."— Board  of  Health 
of  State  of  New  Jersey  v.  Inhabitants  of 
Town  of  Phillipsburg  (N.  J.)  96  A.  62. 

"Steam  railroad  company.'* — Lynch  v.  Pennsyl- 
vania R.  Co.  (N.  J.  Sup.)  96  A.  305. 

"Stock  in  trade.' —Woodworth  &  Co.  v.  CSty  of 
Concord  (N.  H.)  96  A.  296. 
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"Street  railway   Bystem."— Atlantic  City  &   S. 

R.  Co.  V.  State  Board  of  Aesessors  (X.  J.) 

96  A.  568. 
"Suit."— Ei   parte   Thompson   (N.    J.   Ch.)    96 

A.  102. 
"Surplusage."— Buchanan  v.  Jencks  (R.  I.)  96 

A.  307. 
"Temporarily  delayed."— Town  of  Colebrook  v. 

Berlin  Mills  Co.  (N.  Hj  96  A.  3<n. 
"Transacting  business." — Wescott  v.   Scall  (N. 

J.  Sup.)  96  A.  407. 
"Transaction   of  business."— Doughty   v.    Scull 

(N.  J.  Sup.)   96  A.  564. 
"Trespass." — Fennemore      v.   Armstrong     (Del. 

■  Super.)  96  A.  204. 
"Trespasser." — Fennemore   v.   Armstrong    (Del. 

Super.)  96  A.  204. 
"Trustee   de   son    tort."— First   Nat.    Bank   of 

Buosburg   Falls   v.   Bamforth    (Vt.)    96   A. 

600. 

"UnreToked."— Appeal  of  Thompson  (Me.)  96  A. 
238.. 

"Vested."— Glaae  v.  Strack  (N.  J.  Ch.)  96  A. 

405. 
"Waiver."— Lee    v.    Casualty    Co.    of   America 

(Conn.)   96   A.   952;    Jones   v.    Savin   (Del. 

Super.)  96  A.  756;    Smith  v.  PhilUps  Nat. 

Bank  (Me.)  96  A.  2l7 ;   Crawford  v.  Winter- 
bottom  (N.  J.  Sup.)  96  A.  497. 
"Waiver  in  law."— Smith  v.  Phillips  Nat  Bank 

(Me.)  96  A.  217. 
"Want  of  notice."— Schmidt  v.  O.   K.   Baking 

Co.   (Conn.)  96  A.  963. 
"Wholly  diaaWed."— National  Lite  Ins.  Co.  of 

United  States  v.  Fleming  (Md.)  96  A.  281. 
"Will."— Hayes  v.  WelUng  (R.  I.)  96  A.  843. 
"Willful"— First  Nat.  Bank  of  Enoaburg  Falls 

V.   Bamforth    (Vt)   M  A,  600. 


WORK  AND  LABOR. 

See  Convicts,  ^=»10;   Medianics'  Liens:    Mu- 
nicipal Corporations,  $s>350,  373. 

<S=»IO  (Md.)  Although  a  contract  for  employ- 
ment of  plaintiff  by  defendants  was  so  vague  as 
to  be  unenforceable  he  may  proceed  in  quantnm 
meruit  for  services  rendered  and  accepted. — 
Washington,  B.  &  A.  R.  Co.  v.  Moss,  96  A.  273. 
0=3 1 2  (Md.)  Where  work  to  be  done  under  a 
contract  is  done  imperfectly,  or  in  a  manner  dif- 
ferent from  the  contract  requirements,  and  the 
other  party  waives  the  requirements  as  to  per^ 
formance  and  accepts  the  work,  the  first  party 
is  entitled  to  recover  what  it  is  reasonably 
worth.- Bluthenthnl  &  Bickart  v.  May  Advertis- 
ing Co.,  »6  A.  434. 

WORKMEN'S  COMPENSATION  ACTS. 


See  Commerce,  ®=>8;  Constitutional  Law, 
42,  64,  89,  245,  301;    Jury,  <8=»31;    Master 
and  Servant.  «=>346-'420. 

WRITING. 

See'  Contracts,  «=238. 

WRITS. 

See  E2tttry,  Writ  of;  DzeeutlMi :  Gamishmeiit ; 
Habeas  Corpus;  Injunction ;  Mandamus ;  Ne 
Exeat ;  Prcrtiibttion;  Replevin ;  Searches  and 
Seizures. 

Of  error,  see  Appeal  and  Error. 

YEAR. 

See  Landlord  and  Tenant  «=»86. 
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